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6393 


43j 






43k-43o 




Re^p 1 ' 


51 




00(0, OUZi ( 


51a 






51b(c) 




3294 nt. 


51b(d) 




3444, 8444 


51b(e) 




5787a 


51b(f) 




5652a 


51b (less (c)-(f)) 


5572, 5578 


51c 




5578, 5787a 


52 




5578 


53, 54 




T. 5 §§456b, 456c (See Rev. T. 5 






Table) 


55 




T. 5 §456d (See Rev. T. 5 Table) 


61 




5575 
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Title 34 


Title 10 


JT UI ftLCt iJjcL-LiU /Let 


1\CLU tJCL-LLU I let 




Rep 


64—66 


6026 


67 


6113 


71 


5587 


71a 71b 




72 


5406 


73 


5587 


74 74a 




75 76 


Rep' 


77 


OO \L. 000/ 


78 


R4fl7 ^87 


79 


Rep. 


81 




82-86 


Rep 


91 


5576 


92 93 




93a 


RR79 ^7fi 
OO /Z, OOfO 


94 




95 96 


6031 


97 


5142 


101 


Elim 


102 




105 


RRQd ^> : ;79 f^on 
oooz— 0004, oo/z, ooyu 








5410 


1 fiRVi fl at cant" 1 


^d^ ^d^ 


1 n^Vi nacju lei- QQnt \ 


040Z— 0400 


105c 


5590 


105d 


5143 








5777 


105f 




105^ 


6015 


105h 


6033 


105i 




1 riRi 


Rddfi RRfld RRQfi Rflfi'} ^7f)d R7fl7 
044:0. 00U4, OOau. OOOO, /U4— O /U / , 




£.71 fl R71 1 R7ftd 
O /1U, 0/11. O /04 


105k 


Rddfi Rp;n4 RRGf) fififi^ Rfifid ^71 1 

<J440. i_)OU4, OiJoU, JUOO, i_)UU4, Jill, 




^l^l R7RQ R77d 
O/OO, /OO, / /4 


111 112 


Rep. 


1 91 _1 Q9o 




133 134 


Rep' 




101 


135(c) 


564 


135(d) 


Rfid 11fifl 11R7 19RR 19fl'5 19Q9 
oo4, hud, no/, izoo, izoo, i^yo, 




19flR Ron in nnrt" <5oo 1 1 fid nt" 

lOUJ. 1VC]J. Ill JJcl.1 ti. OCC llUl 11L. 


135a 


RQ7 R^flQ RRQfi f^Q^ R7S7- T 1 

ooo, oy < , oouo, ooyo— ooyo, o / o / , i . 




1 d KS dQR dQfi 
14 §§ 400—400 


135b 




135c 


ccc ccfi CQ7 p;p;QR RC.QS F^7ft7- T" 1d 

ooo, ooo, oy < , ooyo— ooyo, o/o/, i. 14 




S£ d^R d^fi 
SS 400—400 


135d 


OlO, llOJ 




T ?d SS d^fwd^R 


135^ 


1. 14 40(J 400 


141—146 




151 


5401 


152 


^dn? Rdfi9 


153 


04U1. 04UZ 


161 


OOOZ, OOOO 


161a 


fftoQ fnvmoi' 9flfi\ 

loee ioiinei a\jo) 


162 


5535 


163 


5532 


171—175 




176 


6013 


177 




181 


Rf^d flMfl R9QQ 

oooo. 0004, oooo, ozyo 


181a 


5538 


182 


5534 


"IS 1 } Ifi^a 


5536 


183b 


972 


184 


5539 


185 


5537 






187 


RWI Pen in ™rt Qoo T 1d £ 'iRfl 
OOOl. ILcp 111 pal L. iScc 1. 14 § OOU 




0004. itep. m pari. &ee i, 14 §001 


189 


Pen Qoo T Id KS ^fl 9^1 

itep. oee i. 14 §§oou, 001 




Rdfll Rd1 fl Rd1 9 fi9Qfi 

04ui. 04iu, 04iz, ozyo 


1 Q9 1 


6291 




Rep. 




6295 


196 




197 


6297 


1Q7 Q 1 QQ 


Rep. 


199 


6298 


200 




9fi1-9fi1 h 


5540 


202 




203 


6293 


204 


Rep. 


205, 206 


Elim. 


211 


6019 


211a(a) (1st proviso of 2d sent.) 


Rep. 


211a(a) (less 1st proviso of 2d 


5504. 5786 


sent.). 




211a(b)-(d) 


Rep. 


211a(e) (words before 2d pro- 


Rep. 


viso). 




211a(e) (less words before 2d 


Elim. 


proviso). 




211a(f)-(h) 


Rep. 



Title 34 
Former Sections 



211a(i) (less 1st proviso) 

211a(j) 

211a(k) (1st, 2d, 4th, 5th provi- 
sos). 

211a(k) (less 1st, 2d, 4th, 5th 
provisos). 

211a(0, (m) 

211a(n) 

211a(o) 

211a(p) 

211a(q) 

211a(r) 

211a(s) 

211a(t) 

211b 

211b-l to 211b-5 

211o(a) 

211o(e)-te) 

211c(h) 

211o (less (e)-(h)) 

211d 

211e 

212. 212a 

21J-215 

216 

217 

217a, 217a-l 

217a-2 

217b 

218 

219 

220 

221 

222 

223. 224 

225 

226 

227 

228 

228a 

228b, 229 

230 

231. 232 

233 

234. 235 

241. 241a 

242-244a 

245 

246 

247. 248 

249-251 

251a 

252 

253 

254. 255 

256 

257 

258 

259 

259a 

260-263 

264 

265 

266 

271. 272 

272a 

273 

274. 275 

276-279 

280 

281. 282 

283 

284. 285 

285a 

285b-285d 

285e 

:«:>•• ! 

285f 

286 to 286h-2 

286i-294a 

295-297b 

298-303 

304- 
305- 
306 

306a 

306b(a)(l) 

306b(a)(2) 

306b(a)(3) 

306b(a)(4), (5) 

306b(b)(l) 

306b(b)(2) 

306b(b)(3) 

306c(a)(l) 

306c(a)(2) 

306c(a)(3) 

3060(a)(4), (5) 
3060(a)(6), (7) 
306c(a)(8) 



Title 10 
New Sections 



5504 
Rep. 
Elim. 

Rep. 

Rep. 

5597, 5787 

5504, 5505, 5786 

Rep. 

5780-5782 

6371 

Rep. 

Elim. 

5408, 5587 

Elim. 

5572, 5589 

5409 

Rep. 

5589 

5231, 5501 

5450 

Rep. 

Rep. 

5981 

5948 

Rep. 

1031 

7476 

5950 

6143 

5949 

Rep. 

6018 

Rep. 

5133 

6405 

Rep. 

6406 

Elim. 

Rep. 

T. 37 §4o-l ( 

Table) 
Rep. 
5862 
Rep. 
741 
Rep. 
Rep. 
5946 
5953 
Rep. 
744 
Rep. 
5945 
Rep. 
5577 
Rep. 
5504 
Rep. 
745 
Rep. 
5951 
5947 
6031 
5861 
Elim. 
Rep. 
5862 
5863 
5866 



5865 
5862 

5442, 5444, 5447. 5449. 5452 

1521 

1522 

1521 nt. 

1523 

Rep. 

Rep. 

Rep. 

Rep. 

5701 nt. 

5701 nt. 

5701-5703 

5705 

6371 

6378 

5751, 5754 

5751 

6378 

5753, 5754 

5753 

5706 

5756 

5757 

5758, 5759 

5758 

6371 
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Title 34 
I''o vdigy S&ctions 


Title 10 
New Sec t ions 


^ORrfn IfQI 


5707 


^fiRi-fa ICinWI 91 


J/U4. JIUJ 


0(\Rr-(a \f1 0\ fldl 


5768 


^flfinChlCI 1 


5706 


^ftRnf hi/'Oi—f fli 


5762 


^flfWhlfQI 


5761 


^nfinchvi fii 


5707 


<WfWhin 1 1 n 91 


5766 


^flfiiVnl 


J I JJ, U4U 1 


^fifiHf a 1 


R7H7 fi77fi "Ron in nnvt 
Jlui, J I 1 u. rvcJJ. Ill pell L. 


^flfirlfhl 


R7fl7 ^IIR 


^flfiHf nlf 1 1 


5707 


^nfiHfo1f91 


(J/UO. UOOl 


306e 


R7flfi R71 n 

(J/UO. J I _LU 


^fififfn V1 1 


R7RQ R771 


<Wfiffn V91 


R7RQ R771 IV77R 


^flfifYn V<*1 


5770 


^ftfi-fYhlf"! 1 C91 


R77 1 } ^77^ 
Jl lo. Jl IJ 


^nfifiTiV^i 


R779 R77 f i 
Jl 1^, j i i j 


^fifinvin i 


5777 


*OTfHYr>v9^ 


R7R(1 R7Q1 

J 1 OU, J 1 31 


<WflffnVTt 


R7R1 R7Q1 
J 1 0-L, J 1 ol 


^nfifYnVdl 


R7R9 R7Q1 

J 1 OZ, J 1 31 




5783 


^nfiffriici i 




<WflffrlV91 


5508 


^flfifYrlV^I 


JOJZ, JuJZU 


^flfifYrlVdl 


5653 


^nflfYHVRi 


5655 


QflfifYHVfil 


5654 


3nfifYHV7i 


5656 


^flfifYrlVfll 


5657 


^nflfYHVQi 


5658 


^fififi rl Iflfll 


5659 


^ftfi-fMici 1 1 


5660 


QflflfYH V191 


5661 


^flfiffrlVITt 


5651 


^nRfMiMdi 


5507 


3Qgg. 


5788 


306h 


RRQfi R77Q R7R4 
ooyo, o I <tf. oioi 


^fifii—Qflfil;- 




306/ 


5862 


306m 




306n 


EUm 


306o 


5788 


306p 


oOOl. JOUZ 


306q 


R7R1 6*371 R97R RR.11 
Jl Jl, uo 1 1, OO 1 U, uo 1 1 


306r 




306s 


5767 


306t 




^n7ffl i 


R7fl4 R7R4 ^7^R ^771 

J 1 U4. J 1 Jl. J 1 JJ, Jill 


307(b) 


J ( O 1 U, J 1 oo 


307(c) 


5704 


307(d) 


R7R9 R7R4 
j/jz. jiji 


307(e) 


5664 


307(f) 


5753 


^fWfo-l ("hi 


5707 


307(i) 


R7f\fl Ron in nnrt <5oa fi4(11 nt 

J I UU . i\A. \J . Ill }JlI 1 L . OL I. U4U1 11 L . 


Qfw/ii 


^7(17 R7fifi R771 ^77R 
O/U/, O/OU, 01/1, Olio 


307(k) 


R7(17 V7RO Pon in nurt Qoo R4fl1 

o/u/. omo. itep. in pai l. oee 04U1 




lit 


307(?) 


^101 R7flfi 
/ U / . 1 Uo 


■3ft7f m 1 


5710 


307(n) 


5775 


307(o) 


R774 ^77^ 

0/14. I 1 o 


■3fl7fr»1 ("let aort 1 


Rdfl 1 }' FidnR R447 R44Q 
04UO— 04U0, 014: (— o44y 


l 3fl7f'n\ ("lticjc! 1 ot cant 1 




W7in 1 


5770 


307(r) 




Q1 1 _01 Or. 


Rep' 


314 


5788 


^91_^9d 


cc7^ cqo ccQfi ccqo R7Q7- m 14 


330 


oo i , oao, ooyo— ooyo, oioi, i . 14 




SS4*3R dOR 
SS 4o0— 4oo 




558 


330b 


ooy, odi 


330c 


ODU, ODZ 




Rfi9 ccq 
OOZ, Ood 


330e 


557 


330f 


564 




ooo, oay 




Rep. 


OOO—OOOr^ 


uep. 






OOR 001 


Rep' 


338 


JJIZ, JJOU 


OOQq { nrnTri ono^ 






5586 


338b 


5586 




Rep. 


338c (less proviso) 


5504 


338d 


5586 


338e 


Rep. 


338f (proviso) 


5586 


338f (less proviso) 


Rep. 


338g- 


5504. 5586 


339(a), (b) 


5586 


339(c) 


Elim. 


341-343 


5790 


344 


Rep. 
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Title 14 


Title 10 


PoTYiieT Sections 


New Sections 


345—347 


5789 


Q4R_Q4Rn 




Q4Q_Q4QV 


Rep' 


QRfi O^f\o 


ooy i , oioi, i. 14 s§ 4oo — 4oo 




iO 1 , 1 . 14 SS t:i50— 4i50 


QRfin/a 1 


ooy 1 , 0101, ±, 14 s§ 400 — 400 


Q^flnCnl 




350d 


f;rQ7 p^7R7 RQQi^- T 14 SS4^ c i--4^fi 
jjy 1 , j 1 1 , uoyj. 1 . 14 4oj — 400 


350e 


f^ROI ttQT R7R7- T 14 SS 4^R 
JJUl, J jy 1 , J/O/, ±, 14 4oJ 400 


OJUl^etJ l,lbli, oil, (JlUVlOUoJ — 




OJUHd J Ucob lOlj, Oil, 4 Lll JJl u V 1 


f;rQ7 f^7R7 T 14 SS d^ 4^R 
jjy 1 , J 1 1 , uo^u, 1 . 14 4oJ 400 








"Ron Qoo T 1 Q7 S 41 4 
rvcjj. occ 1. 01 5414 


35Qg. 




350tl 


R449 R444 R447 R44Q- T" 14 SS7RRa 

044Z— 0444. 044 I — J44y. 1. 14 lOOd, 




759a 


^RHifa 1 


RRQ7 f^7R7 R4RR- T 1 4 SS 4^^_4^R 

Jjy 1 , J 1 O 1 , U400. 1 . 14 4uJ IOO, 




/ooa, /oya 


QCfli ^ 


Rep. 


QRHil^n1/'91 


filial Don in no v+- Qtiti T 1 49 

0101. itep. 111 pai l. see i . 4z 




S 91 9frr1 

g^l^(g^) 


QRHil^nl 






6488' 


^RHifpl 


R1R1 fi^9R 




RRQ7 R7Q7 "Oon in nor»-|- Q 1/1 

ooy/, o/o/. itep. in pari, oee i. 14 




S ^1 ■ T 49 S 91 9Cd-1 


350k 


F;' : ;Q7 R7Q7 T?cin in rwT'l- Qaa T 1 /19 

ooy 1 , oioi. jrLcjj. 111 pai l. gcc 1 . 4^ 




S919i'o'1 


OE1 CM 


Rep. 


354 


6241 


355 


6243 


356 


6242 


356a 


6244 


356b 


6246 


357 




358 


6247 


358a 


6255 


359 


R9W R9^4 

OZOo, OZ04 


360 


6248 


361 


Elim 


362 


6249 


363 


6250 


364 


R94R R947 R94Q-R9^9 

u^4J, U^4 1 , UZ4y UZJZ 


364a 


T 1 14 S 4Q9q T? tin in naff Qaa T" 

1 . 14 s 4yza. itep. 111 pai l. oee 1 . 




14 ss 404 407 

14 55 434, 43 / 


364b 




365 


T" OR SSQQ1 OQd iQaa Rov T 1 OR 

1 . oo ss jyi— jy4 v oee itev. 1 . 00 




rPa Vil a 1 ! 

1 auie > 


366 




367 


7218 


371 


1123 


Q79 Q7R 


(Qca fnrinar Q71 
lOilllcl Oil) 


381 


6321 


382 




383 


6322 




Rep. 


385 


6329 


386 


5864 


QP7_QPRo 




389 


779^ fi(11R R99R R^R1 R^R^ R^Q4 
/ iz. uuiu, uozj, uooi. uooo, uoy4, 




6400 




Rep. 


394 


1375 




Rep. 








Rep' 


399d 


772 


399e 




399f 


Rep 1 ' 




(Qoo fnrwi or QQQc 11 

i,occ loiiiici oyyu— 1 > 


399h. 




400 




401 


oyoo 


4(19 4(19-) 




4(1Q_4(1^ 


Rep 


405a 


6392 


4(1R_41 n 




410a 


6394 


41 (Yh 41 IT1t_1 






fi1 R1 ROOR ROOR f-idnd 
0101, Oozo, OoZo, 04U4 


410d 


ROQft Rd(\d 
Ooyu, 04U4 


410e 




41 nf_41 fli 


R7(11 nt 
IU1 11 L. 


41 Hil^a 1 


R^7R_RQR4 
Oo /O— 0o04 


41 (Whl 


R^7R_R'57R 
Oo / 0— Oo i o 


41 Hil^ol 


6379 


41 DiMI 


6383 


41 flil^ol 


6380 


410 j(f) 


6383 


410j(g) 


6381, 6383, 6400. 6404 


410j(h) 


6382-6384, 6404 


410j(i) 


Rep. 


410j(j) 


5865 


410j(k) 


6381 


410j(Z) 


Elim. 


410j(m) 


6382-6384. Elim. in part. 


410k 


Elim. 


410Z(a) 


6371, 6381 


410Z(b) 


5709, 5710, 6372. 6381 


410/(c) 


6381 
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Title 34 
Former Sections 



410((d)-(k) 

410m 

410n 

410o (last proviso) 

410o (less last proviso) 

410p(a) 

410p(b) 

410q 

410r(a) 

410r(b) 

410r(o) 

410r(d) 

410r(e) 

410r(f) 

410r(g) 

410r(h) 

410r(i) 

410r(j) 

410r(k) 

410S-418 

419-419b 

421-423 

423a 

424-426 

427 

428 

429 (proviso) 

429 (less proviso) 

430(a) 

430(b)(1) 

430(b)(2) 

430(b)(3) 

430(b) (less (l)-(3)) 

430(c) 

430(d) 

430(e) 

430(f) 

430(g) 

430a 

430b 

430c 

-130.1 

431, 432 

433 

434 

435-440a 

440h 

440h-l 

440i 

440] 

440k 

1407 

440m 

440n 

440o 

440p 

440q, 441 

441a 

442-448 

448a, 448b 

449 

450 

450a, 450b 

450b-l 

450c 

451 

452 

453 

461-463 

47L473 

474 

481-486a 

487 

488 

489 

490 

491 

492 

493, 493a 

493a-l 

493b 

493c 

494 

495 (2d proviso of 1st par.) ... 
495 (1st par., less 2d proviso) 

495 (less 1st par.) 

495a 

496 

496a 

496b 

497 

498 to 498-5 

498a to 498a-2 

498a-3, 498a-4 

498a-5 

498b 

498c to 498C-3 

498C-4 



Title 10 
New Sections 



Title 34 
Former Sections 



Rep. 

6325. 6326, 6381 

6150, 6483 

Blim. 

5233 

6390 

Rep. 

6149 

5776. 6151. 6380, 6382, 6400 

5143. 6398 

6399 

5143 

5143, 6398, 6399 
Rep. 

5143. 6151. 6325 
5143. 6151. 6328, 6404 
6400 

6401. 6402. 6404. Rep. in part. See 

6401 nt. 
5143. 6398, 6399 
Rep. 
6394 
6481 
Rep. 
5982 
Rep. 

5507. 6487. Rep. in part. See T. 42 

§ 212(g) 
Rep. 
5507 
1293 
1255 
1305 

Rep. See 1164 nt. 

1263 

1164 

1371. 1401 

564, 1164, 1166. 1255, 1263, 1305 

1371. 1401. 6325 

Elim. 

515, 1166 

1167 

564, 1164, 1255. 1263, 1305 

565, 599. 6409 
6326 

6482 
6484 
Rep. 
6017 

6323. Rep. in part. 
676, 1331, 1332 

1333. 1401 
1001, 1334 
1331, 1336 
101, 1332, 1333 
6034 

1334. 1335 
1337 
Rep. 

712 

Rep. 

Elim. 

6114 

Rep. 

Elim. 

Rep. 

Elim. 

5941 

7293 

Rep. 

7292 

Rep. 

7224 

Rep. 

Rep. 

7301 

Elim. 

7297 

7304 

7305 

Rep. 

7307 

7306 

7298 

Elim. 

Rep. 

Elim. 

7342. 7343 

7342 

2382. 7300 

Rep. 

Elim. 

Rep. 

Elim. 

Elim. 

Rep. 

Elim. 

(See former 749b) 

Elim. 

Rep. 



4980-5. 498C-6 

4980-7 to 4980-13 

4980-14, 498C-15 

498d 

498d-l 

498d-2 

498e 

498f to 498f-2 

498g 

198g : 

498h 

498i 

498j 

498k 

498J 

498m (2d sent, of 3d par.) 

498m (less 2d sent of 3d par.) 

498n-498q 

501 

502-504 

505 

506-508 

509 

510-514 

520 

520a 

521 

522 

522a 

522b-522d 

522e 

523 

524 (1st par.) 

524 (2d par.) 

524 (3d par.) 

524 (4th par.) 

524 (5th par.) 

524 (6th par.) 

524 (7th par.) 

524 (8th par.) 

524 (9th par.) 

524 (10th par.) 

524 (11th par.) 

524a 

525 

526 

527 

528 

528a 

529-531a 

532-532a 

533. 533a 

534 

535 

536 

537 

538 

539 

540 

540a 

541 

542 

543. 544 

544a 

545 

546 

546a 

546b 

5460 

546d 

546e 

546f 

546g 

546h 

5461 

546j 

546k 

546;-546n 

547. 548 

549. 550 

551-551a 

551b 

552 

553 

553a-553c 

554. 555 

555a, 555b 

555c 

555d, 555e 

555f 

556 

557 

558 

559 

560-567 

568 

569-579 

580 

580a 



Title 10 
New Sections 



Elim. 

Rep. 

Elim. 

Rep. 

7296 

Elim. 

Rep. 

Elim. 

Rep. 

7295 

7294, 7344 

Rep. 

7302 

Rep. 

7299 

7296 

Elim. 

Elim. 

5943 

Rep. 

7474 

Rep. 

7475 

Rep. 

T. 33 §733; T. 40 §255 (See Rev. 

T. 40 Table); T. 50 §175 
Rep. 
7219 
Rep. 
2667 
Rep. 
2667 
7223 

7421-7423, 7426. 7430 
7426, 7430 
7430, 7432 

7424, 7431 

7425, 7432, 7434 
7428, 7429 
Rep. 

7435 
7436 
7433 

7437, 7438 

7421 

Rep. 

Elim. 

7580 

2631 

Rep. 

Rep. 

Rep. 

7601 

Rep. 

Rep. See T. 14 §§144, 145 

7603 

6155 

7602 

4621, 9621 
4625, 9625 
Rep. 

4564, 9564 

7604 

Rep. 

T. 31 §495a 
2574 

T. 5 §150p (See Rev. T. 5 Table) 

Rep. 

7541 

Rep. 

7542 

7307. Rep. in part. 
7308 

7545 

7545, 7546 

7544 

Elim. 

7308, 7545 
Rep. 
Rep. 
2542 
Rep. 
2573 
7605 
Rep. 
2481 
Rep. 
2421 
Elim. 
7227 
7228 
7212 
7213 
7575 
7206 
Rep. 
2383 
Rep. 
7229 
Elim. 
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Title 34 
Former Sections 



581 

582 

583 

584 

591 

592, 593 ... 
593a 

594 

595 

596 

597 

598, 599 ... 

600 

600a 

600b 

600c, 600d 
601-603 ... 

604 

605 

606 

607 

608 

609 

610 

621 

622 

623 

623a 

623b 

623o 

624-625b . 

625c 

625d 

625e, 625f 

625g 

625h(a) ... 



625h(b) (proviso) 

625h(b) (less proviso) 

625h(c) (proviso) 

625h(c) (less proviso) 

625h(d) 

62511(f) 

62511(g) 

626(a) 

626(b)-(d) 

626(e)-(n) 

626(0), (p) 

626(0>(y) 

626 

626-l(a) 



626-l(b)-(d) 

626-l(e) 

626-l(f) 

626-l(g) 

626-Kh) 

626-1(1) 

626-l(j) 

626-l(k) 

626-1(0 

626-l(m) 

626-l(n) 

626-1(0) 

626-l(p) 

626-l(q) 

626-l(r) 

626-l(s) 

626-l(t) 

626-l(u) 

626-Kv) 

626-l(w) 

626-l(x) 

626-l(y) 

626a, 626b 

627, 627a 

628 

629 

630-632a 

632b (1st par.) 

632b (less 1st par.) 

632o 

632d 

633 

634 

635 

636 

637 

638 

639 



Title 10 
New Sections 



Title 34 
Former Sections 



Rep. 
7521 
2384 
7210 
6011 
Rep. 
5792 
Rep. 
6202 

6221. 6224 

1551 

Rep. 

7625 

7623 

7624 

7623 

Rep. 

T. 37 §31a (See Rev. T. 37 Table) 

7215 

7214 

Rep. 

6156 

122 

Rep. 

5201 

5201. 5502 

Rep. 

5202 

5232, 5233. 5502 

5952 

Rep. 

5588. 5707 
5588 
5204 
6020 

5405. 5448, 5453-5455, 5532-5534, 
5572. 5590, 5596, 5704-5708, 5711. 
5752, 5755. 5760, 5771, 5775. 5777. 
5784. 5787b, 5788, 6015, 6033, 
6151, 6325, 6328. 6380. 6382. 
6398-6402, 6404 

Rep. 

5410 

Rep. 

5411 

5206. 5453. 5787b 

Rep. See 5760 

Rep. See 6401. 6402, 6404 

5405. 5448. 5454, 5455, 6387 

5448 

5701 nt. 

5448 

5701 nt. 

5405. 5448. 5454, 5455, 6387. 

5443. 5445. 5454, 5504, 5505. 5703. 

5705, 5707. 5708, 5711, 5751. 5755. 

5756. 5765. 5768, 5769. 5775. 5777, 

5780, 5783. 5785, 5786, 5788. 5791. 

5862. 5865. 6321, 6322, 6325, 6329. 

6376, 6377, 6379-6384. 6386 
5443 
5770 

5703. 5707 
5703 

5751. 5769. 5775 

5765 

741 

5703. 5709 

5709. 5710. 6373, 6381 
5709. 6373 
6374. 6381 

5443. 5703. 5707, 5708, 5757, 5765. 

5769. 5775. 6383 
5703. 5707. 5708, 5759, 5765, 5769, 

5775, 6377, 6378 
5709. 5710. 6375, 6381 
5709, 6375 
5706. 6378 
5707 
Rep. 
Elim. 

(See former 626-l(t)) 

(See former 626-l(u)) 

Rep. 

Rep. 

Rep. 

Rep. 

5502 

Rep. 

Rep. 

5203 

Rep. 

5588 

Rep. 

5583. 5585 

5595 

Rep. 

5584 

Rep. 

5504. 5572, 5584 



639a-646 

651 

651a-654 

661-6620 

663, 664 

665, 666 

667- 667f 

668- 669b 

670. 671 

671a 

672 

681-685 

685a 

685b 

686-688 

691. 691-1 

691a 

691b 

6910. 691d 

692 

692a 

693 

694 

695 

696, 697 

701 

701-1 to 701-5 

701a 

702 

711, 712 

713 

714 

715-718 

721-723 

724 

725 

731 

732. 732a 

733. 734 

735 (par. 1) 

735 (par. 2) 

735 (par. 3) 

735 (pars. 4, 5) 

735 (par. 6) 

735 (par. 7) 

735 (par. 8) 

735a 

735b 

736 

737. 737a 

738 (last sent.) 

738 (less last sent.) 

741-748 

749 (2d proviso of par. 7) 

749 (less 2d proviso of par. 7) 

749a to 7490-1 

749d, 749e 

749f 

751. 751a 

752-770 

771, 772 

773, 774 

781-783b 

784-790 

801-805 

811 

821(a), (b) 

821(c), (d) 

822 

831 

841 

841a-841e 

841f 

841g 

841h 

842-843a 

844 to 849d-l 

849e-849i 

850 

850a. 850b 

850o 

850d 

850e 

850f, 850g 

850h 

850i, 850 j 

850k to 850k-2 

850;. 850m 

851 to 853a-l 

835b to 853C-1 

853C-2 to 853c-2a 

853C-3 

853o-4 (proviso) 

853o-4 (less proviso) 

8530-5 

853C-6 

853d. 853e 

853e-l 

853f to 853g-l 



Title 10 
New Sections 



Rep. 

741, 5502 

Rep. 

Rep. 

Rep. 

5861 

Rep. 

Rep. 

5790 

5443, 5448, 5453 

5789 

Rep. 

5201 

5205 

Rep. 

Rep. 

Rep. 

Elim. 

Rep. 

5533, 5534, 5538. 6293 

5538 

5531 

Rep. 

6158 

Elim. 

6222, 6224 

6222 nt. 

Rep. 

6223 

Rep. 

5944 

6012 

Rep. 

Rep. 

7581 

6032 

Rep. 

6021 

Rep. 

6023 

6025 

6024 

5942 

Rep. 

5942 

Rep. 

Rep. 

6911 

6022 

6914 

6914 

Rep. 

Rep. 

7341 

Rep. 

Rep. 

7341 

Rep. 

Rep. 

Rep. 

6115 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

6901 

Rep. 

6901 

Rep. 

Rep. 

6915; T. 14 §§758a, 759a 
Rep. 

T. 14 §§758a, 759a 

6915; T. 14 §§758a, 759a 

Rep. 

Rep. 

Rep. 

Rep. 

6911 

6912. Rep. in part. See T. 37 

§402(a)-(o) 
Rep. 
6912 
6913 
5788 
Rep. 
Elim. 
Rep. 
Rep. 
Rep. 
6902 
6902 
6902 
Rep. 
Rep. 
Elim. 
Rep. 
684 
Rep. 
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Title 34 


Title 10 


I''o v hi. cv Sections 


Nbw Sec t inns 


ftf^Ti—ftRQi 






Rep' 




6330 


854a 


OOOU. UOGZi 


854b 


Elim 


854c 


RQQfl RQQ"! T?on in na-nf 
OOOU. Oool. ivctp. Ill pell L. 


fiPidn—l tn ft^dn—^ 


DOOU 11 L. 


854d 


RdRR RdRR Don in ravt 
D400. 0400. Itep. Ill pell L. 




6331 






Q^do /laQc Qrl ^t"h nrmnGnG^ 


6485 


854f 


6201 


854g 






Rep' 


R^Rn/a 1 


6148 


RI^Rrv /loco foW 


Elim 


855c— 1 


6148 


R^R,-—9 




RR^r> R 


RRR7 nt 
000/ 11 L. 


855c-4 


Rep. 


ftf^RH tn Q RCii 1 


itep. 




itep. 


ftf^R fn fl^7,->_1 


itep. 


RR7H flR7a- 


itep. 




Rep. 


RR1—RR1 f 


(duo fnymor Rd9 RdR Rdd_RdR*l 
loss ionnei 04Z, 04o, 044— oloj 


RR9 RR 1 } 


6141 


864 




864a 


<^1(Y) nt 
O / Ul 11 L. 


864b 


5507 


865 




865a 


T R7 S9^7 /Kpp Rpv T R7 Tnhlo*! 
1,015 ^"J 1 Voce ncv . l.OI J. el U IB 7 


865b 


5062 


RRR_ RRQ 




870 


5788 


870a 




871-875 


Rep. 


875a 


rn 07 (Coo p 017 T R7 

1 . of § oiuc tioee itev. 1 . / 




T'a hi 0^ 

J. el Ulc ) 


875b 


rp 07 RQIflrl (Coo T?ott T R7 

1 . / § oiuu \ oee itev. 1 . < 




TuVil o^ 
1 elUie ) 


R7fi-R77n 




878 


Rep' 


879 


R^91 RR99 RR9R 

UOil, UO^^. UOZU 


879a 


Elim 


R7QVi Rflfi 




881 


6406 


882 




882a 


61 1? 


882b 




RR9p RR9rl 


61 1? 


883 


6112 


884 




885 


6152 


Rftfi RR7 




PS7n_fifiQ 


Rep' 


890 


2772 


891 


6154 


RQ9_RQdn 


Rep. 




uep. 


RQfi_flQRVi 




897 


Rep 


898 


R1 R7- T 1 d S d71 r\ 
DID/, J. . 14 §4 (lei 


899 




899a 


7523 


900 




900a 


6292 


QHflh Qfl1 


Rflfi? RfiflR 


901a 


OUOl, OUOO 


902 




nnoo on9^ 


bUoz 


902d 


6083 


QfiQ 0fl7 


Rep. 




6084 


909 


6085 


911 


7571 




7C71 7C70 
(0/1, /OfZ 


Q1 1 Vi Q1 1 rl 


7574 




Rep. 


912—914 


Rep. 


915 


7572 




7576 




Rfifl7 7P17Q 7^7Q 
OUo/. fO/O, /o/y 


915c 


Elim 


Q1R QIRa 


Rep. 


917 919 




921 


Rep 


Q91 a Q911-1 


6203 


922-929 


Rep. 


931 


6146 


932 


6142 


933, 933a 


Rep. 


935-936 


Rep. 


937-939 


1035 


941 


Rep. 


941a 


2771 


942 


6522 


943, 944 


6521 


945 


Elim. 


951 


T. 37 §243 (See Rev. T. 37 Table) 
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TitJp 14 


Tjflp If) 






952 


rp 07 KOdd (Coo Doit T R7 TuVilo^ 

1 . / S (oee rtev. 1 . < 1 aoie ) 


953 


6145 


954 


6144 


961 


6147 




Rep. 


963 


6147 


971—977 


Rep. 


QAI—QAdn 




QR^_QRQ 


T? 


QQ1 _QQQfl 


R 


993e 




QQ4_QQf;o 




qqr_i nni 


Rep. 


1011 




1 ni 9_1 m 7 


Elim 


1fl9fl 109(13 


6903 


1f19f1h 1f)9f)p 




1020d 


OUZO, DoUD 


1 (\9(\o(a \ 


OoU4, DoUD 


m9fio('Vi^ 


6909 


1 f)9IWM 




1 fl9fWf1*\ Hat aont ~1 


^Rfld RQHd RQHR RQflQ 
oou4, oyu4, oyuo, oyuy 


ifi9fwr^ noac lot cont \ 




1020f 


oyu ( , oyuy 


IfWflo- 1fl9flh 


oyu (— oyuy 


1020i 


6910 




6913 


1020k 




1020/ 


6901 


1 fl9flm 




1021 


6951 


1031 




1032 


fiQ^d ftQPift 


1032—1 


6955 


lflQ9d 1flRR 




inRRa IHRd 


6954 


1035 




1 flRRa 


6954 


1 flQR tn 1 H^fi—9 


6957 




6954 


1 fldfl 1 fid1 


6956 


md9 indQ 


6958 


1 fldd-1 Hdfin 




1046 


Rep' 


1047 


oyoo, oyoo 


1048 


6959 


1049 


6956 






1 n^9n 


6960 


1053 


6963 


1054 


6966 


1055 




1056 


6966 


inPi7 fPynm'on nf oanf ^ 






5504 




5573 


1057—1 


541 


1flS7fl (]fl«t" aont" 1 


Ron Coo d^R 1 ? nt RQR7 nt ■ T dR 
rvep. occ ^tooo lib., oaui iiu., j. . tiu 




R119Ra 1 nt 

§ iizoa— 1 nip. 




6976 


i n^7n_i 


(Q.oo fnymov 1 fl7fif 1 
^Occ lUIUlcl 1U/D1J 


1057b 




1061 


Rep' 


1062 


6961 




6962 


1 flfiQI HR7 


6964 


1068 


6965 


1071 


RQFW 7d7P 
oyoz, i4/o 




Rep. 


1073 


7082 


1073a 


7083 


1073b 


7084 




7081 




/Uol, /Uoo 


1 f17Qr. 9 


7086 




7087 




7081 




7088 


1073f 


Dan Qoo 7HQK nt 

itep. oee /uoo iil. 




/U4o, /Uol 




7041 




7042 


1076b 


7fldd 7flfi1 




7043 


1076d 


7046 


1076e 


7045 


1076f 


7047 


1 flfil 1 0R9 




1083-1088 


6968' 


1091 


Rep. 


1091a 


6969 


1101-1103 


6970 


1104 


Elim. 


1105 


Rep. 


1106 


6971 


1107, 1108 


Rep. 


1108a 


Elim. 


1108b (last proviso) 


Elim. 


1108b (less last proviso) 


6971 


1109 


Rep. 
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Title 34 


Title 10 


Former Sections 


New Sections 


1109a 


Blim. 


1110 


Rep. 


1111 


6972 


1115-11150 


6973 


1116 


Rep. 


1117 


Elim. 


1118-1120 


6974 


1121 


T. 46 §1335 


1122 


T. 46 §1336 


1123 


5985. Rep. in part. See T. 46 




§1337 


1123a 


T. 46 §1337 


1123b 


T. 46 §1338 


1123c 


T. 46 §1339 


1123d 


T. 46 §1340 


1123e 


T. 46 §1341 


1123f-1125 


Rep. 


1126 


5986 


1127 


Rep. 


1128 


7547 


1129, 1130 


5984 


1131. 1132 


7651 


1133 


7657 


1134 


7658 


1135 


7659 


1136 


7656 


1137 


7655, 7676 


1138 


7660, 7661 


1139 


7662 


1140 


7663 




7653, 7654 




7664 




7665 


1144 


7666 




7667 




7680 




7679 




7669 




7670 


1150 


7670, 7671 




7668 




7677 




7673 


1154. 1155 


7676 


1156 


7675 


1157 


7674 


1158 


7651. 7672 


1158a 


Rep. 


1159 


7651. 7652 


1160 


7653 


1161 


7652 


1162 


7663 


1163 


7655, 7676 


1164 (1st sent.) 


Rep. 


1164 (less 1st sent.) 


7652 


1165 


7681 


1166 


7652 


1167 


7678 


1200. 1201 


Rep. 



Positive Law; Citation 

This title has been enacted Into positive law by sec- 
tion 1 of act Aug. 10, 1956, ch. 1041, 70A Stat. 1, which 
provided in part that: "Title 10 of the United States 
Code, entitled 4 Armed Forces', is revised, codified, and 
enacted into law, and may be cited as 'Title 10, United 
States Code, § — .' " 

Repeals 

Section 53 of act Aug. 10, 1956, ch. 1041, 70A Stat. 641, 
repealed the sections or parts of sections of the Revised 
Statutes or Statutes at large covering provisions codi- 
fied in this act, "except with respect to rights and du- 
ties that matured, penalties that were incurred, and 
proceedings that were begun, before the effective date 
of this act [Aug. 10, 1956] and except as provided in sec- 
tion 49." 

Savings Provision and Separability 

Section 49 of act Aug. 10, 1956, ch. 1041, 70A Stat. 640, 
provided that: 

"(a) In sections 1-48 of this Act [see Tables for classi- 
fication], it is the legislative purpose to restate, with- 
out substantive change, the law replaced by those sec- 
tions on the effective date of this Act [Aug. 10, 1956], 
However, laws effective after March 31, 1955, that are 
inconsistent with this Act shall be considered as super- 
seding it to the extent of the inconsistency. 

"(b) References that other laws, regulations, and or- 
ders make to the replaced law shall be considered to be 
made to the corresponding provisions of sections 1-48. 



"(c) Actions taken and offenses committed under the 
replaced law shall be considered to have been taken or 
committed under the corresponding provisions of sec- 
tions 1-48. 

"(d) If a part of this Act is invalid, all valid parts 
that are severable from the invalid part remain in ef- 
fect. If a part of this Act is invalid in one or more of 
its applications, the part remains in effect in all valid 
applications that are severable from the invalid appli- 
cations. 

"(e) In chapter 47 of title 10, United States Code, en- 
acted by section 1 of this Act, no inference of a legisla- 
tive construction is to be drawn from the part in which 
any article is placed nor from the catchlines of the part 
or the article as set out in that chapter. 

"(f) The enactment of this Act does not increase or 
decrease the pay or allowances, including retired pay 
and retainer pay, of any person. 

"(g) The enactment of this Act does not affect the 
status of persons who, on the effective date of this Act 
[Aug. 10, 1956], have the status of warrant officers of the 
Army Mine Planter Service." 

Effective Date of Uniform Code of Military 
Justice 

Section 51 of act Aug. 10, 1956, ch. 1041, 70A Stat. 640, 
provided that chapter 47 of this title takes effect Janu- 
ary 1, 1957. 

restatement of suspended or temporarily 
Superseded Provisions 

Section 50 of act Aug. 10, 1956, ch. 1041, 70A Stat. 640, 
provided that: "If on the effective date of this Act 
[Aug. 10, 1956] a provision of law that is restated in this 
Act and repealed by section 53 would have been in a 
suspended or temporarily superseded status but for its 
repeal, the provisions of this Act that restate that pro- 
vision have the same suspended or temporarily super- 
seded status." 

Improvement of United States Code by Pub. L. 
85-861; Legislative Purpose; Repeal of Inconsist- 
ent Provisions; Corresponding Provisions; Sav- 
ings Provision and Separability; Status; Repeals 

Section 34 of Pub. L. 85-861 provided that: 

"(a) In sections 1-32 of this Act [see Tables for classi- 
fication], it is the legislative purpose to restate, with- 
out substantive change, the law replaced by those sec- 
tions on the effective date of this Act [Sept. 2, 1958]. 
However, laws effective after December 31, 1957, that 
are inconsistent with this Act shall be considered as su- 
perseding it to the extent of the inconsistency. 

"(b) References that other laws, regulations, and or- 
ders make to the replaced law shall be considered to be 
made to the corresponding provisions of sections 1-32. 

"(c) Actions taken under the replaced law shall be 
considered to have been taken under the corresponding 
provisions of sections 1-32. 

"(d) If a part of this Act is invalid, all valid parts 
that are severable from the invalid part remain in ef- 
fect. If a part of this Act is invalid in one or more of 
its applications, the part remains in effect in all valid 
applications that are severable from the invalid appli- 
cations. 

"(e) The enactment of this Act does not increase or 
decrease the pay or allowances, including retired and 
retainer pay, of any person." 

Section 35 of Pub. L. 85-861 provided that: "If on the 
effective date of this Act [Sept. 2, 1958] a provision of 
law that is restated in this Act and repealed by section 
36 would have been in a suspended or temporarily su- 
perseded status but for its repeal, the provisions of this 
Act that restate that provision have the same sus- 
pended or temporarily superseded status." 

Section 36 of Pub. L. 85-861 repealed certain laws ex- 
cept with respect to rights and duties that matured, 
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penalties that were incurred, and proceeding's that were 
begun, before Sept. 2, 1958. 

Improvement of United States Code by Pub. L. 
87-651; Inconsistent Provisions Superseded; Cor- 
responding Provisions 

Section 306 of Pub. L. 87-651 provided that: 

"(a) Laws becoming effective after January 9, 1962, 
that are inconsistent with this Act [see Tables for clas- 
sification] shall be considered as superseding it to the 
extent of the inconsistency. 

"(b) References made by other laws, regulations and 
orders to the laws shall be considered to be made to the 
corresponding provisions of this Act. 

"(c) Actions taken under the replaced law shall be 
considered to have been taken under the corresponding 
provisions of this Act. 

"(d) The enactment of this Act, except section 108 
[amending section 1334 [now 12734] of this title], does 
not increase or decrease the pay or allowances, includ- 
ing retired and retainer pay, of any person." 

Improvement of United States Code by Pub. L. 
89-718; Inconsistent Provisions Superseded; Cor- 
responding Provisions 

Section 74 of Pub. L. 89-718 provided that: 
"(a) Laws becoming effective after June 1, 1965, that 
are inconsistent with this Act shall be considered as su- 
perseding it to the extent of the inconsistency. 

"(b) References made by other laws, regulations, and 
orders to the laws restated by this Act shall be consid- 
ered to be made to the corresponding provisions of this 
Act. 

"(c) Actions taken under the laws restated by this 
Act shall be considered to have been taken under the 
corresponding provisions of this Act." 

Improvement of United States Code by Pub. L. 
97-295; Legislative Purpose; Repeal of Inconsist- 
ent Provisions; Corresponding Provisions; Sav- 
ings Provision and Separability 

Pub. L. 97-295, §5, Oct. 12, 1982, 96 Stat. 1313, provided 
that: 

"(a) Sections 1-4 of this Act [see Tables for classifica- 
tion] restate, without substantive change, laws enacted 
before December 2, 1981, that were replaced by those 
sections. Those sections may not be construed as mak- 
ing a substantive change in the laws replaced. Laws en- 
acted after December 1, 1981, that are inconsistent with 
this Act supersede this Act to the extent of the incon- 
sistency. 

"(b) A reference to a law replaced by sections 1-4 of 
this Act, including a reference in a regulation, order, or 
other law, is deemed to refer to the corresponding pro- 
vision enacted by this Act. 

"(c) An order, rule, or regulation in effect under a law 
replaced by sections 1-4 of this Act continues in effect 
under the corresponding provision enacted by this Act 
until repealed, amended, or superseded. 

"(d) An action taken or an offense committed under 
a law replaced by sections 1-4 of this Act is deemed to 
have been taken or committed under the corresponding 
provision enacted by this Act. 

"(e) An inference of a legislative construction is not 
to be drawn by reason of the location in the United 
States Code of a provision enacted by this Act or by 
reason of the caption or catchline of the provision. 

"(f) If a provision enacted by this Act is held invalid, 
all valid provisions that are severable from the invalid 
provision remain in effect. If a provision of this Act is 
held invalid in any of its applications, the provision re- 
mains valid for all valid applications that are severable 
from any of the invalid applications." 

Section 6(a) of Pub. L. 97-295 provided that: "The re- 
peal of a law by this Act may not be construed as a leg- 
islative inference that the provision was or was not in 
effect before its repeal." 

Section 6(b) of Pub. L. 97-295 repealed certain sec- 
tions or parts of sections of the Statutes at Large, ex- 



cept for rights and duties that matured, penalties that 
were incurred, and proceedings that were begun before 
Oct. 12, 1982. 

Improvement op United States Code by Pub. L. 

100- 370; Corresponding Provisions; Savings Provi- 
sion 

Pub. L. 100-370, §4, July 19, 1988, 102 Stat. 856, pro- 
vided that: 

"(a) References to Replaced Laws. — A reference to 
a law replaced by the provisions of title 10, United 
States Code, enacted by this Act [see Tables for classi- 
fication] (including a reference in a regulation, order, 
or other law) shall be treated as referring to the cor- 
responding provision enacted by this Act. 

"(b) Savings Provision for Regulations. — A regula- 
tion, rule, or order in effect under a law replaced by the 
provisions of title 10, United States Code, enacted by 
this Act shall continue in effect under the correspond- 
ing provision enacted by this Act until repealed, 
amended, or superseded. 

"(c) General Savings Provision. — An action taken 
or an offense committed under a law replaced by the 
provisions of title 10, United States Code, enacted by 
this Act shall be treated as having been taken or com- 
mitted under the corresponding provision enacted by 
this Act." 

Improvement of United States Code by Pub. L. 

101- 510; Corresponding Provisions; Savings Provi- 
sion 

Pub. L. 101-510, div. A, title XIV, §1481(k), Nov. 5, 1990, 
104 Stat. 1709, provided that: 

"(1) A reference to a law replaced by the provisions of 
title 10, United States Code, enacted by this section 
[enacting sections 129b, 1056, 2245, 2549, 2550, 2678, and 
2732 of this title, amending sections 114, 1584, 1593, 2701, 
2734, 2734a, and 2734b of this title, enacting provisions 
set out as a note under section 1056 of this title, and re- 
pealing provisions set out as notes under sections 113, 
114, 1584, 1593, 2241, and 2701 of this title] (including a 
reference in a regulation, order, or other law) shall be 
treated as referring to the corresponding provision en- 
acted by this section. 

"(2) A regulation, rule, or order in effect under a law 
replaced by the provisions of title 10, United States 
Code, enacted by this section shall continue in effect 
under the corresponding provision enacted by this title 
until repealed, amended, or superseded. 

"(3) An action taken or an offense committed under 
a law replaced by the provisions of title 10, United 
States Code, enacted by this section shall be treated as 
having been taken or committed under the correspond- 
ing provision enacted by this title." 

Improvement of United States Code by Pub. L. 
103-337; Corresponding Provisions; Savings Provi- 
sion 

Pub. L. 103-337, div. A, title XVI, §1665, Oct. 5, 1994, 
108 Stat. 3012, provided that: 

"(a) References to Transferred or Replaced Pro- 
visions. — A reference to a provision of title 10, United 
States Code, transferred or replaced by the provisions 
of sections 1661 through 1664 [see Tables for classifica- 
tion] (including a reference in a regulation, order, or 
other law) shall be treated as referring to that provi- 
sion as transferred or to the corresponding provision as 
so enacted by this subtitle [subtitle C (§§1661-1665) of 
title XVI of div. A of Pub. L. 103-337]. 

"(b) Savings Provision for Regulations. — A regula- 
tion, rule, or order in effect under a provision of title 
10, United States Code, replaced by a provision of that 
title enacted by sections 1661 through 1664 shall con- 
tinue in effect under the corresponding provision so en- 
acted until repealed, amended, or superseded. 

"(c) General Savings Provision.— An action taken, 
or a right that matured, under a provision of title 10, 
United States Code, replaced by a provision of that 
title enacted by sections 1661 through 1664 shall be 
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treated as having been taken, or having matured, under 
the corresponding provision so enacted." 

Subtitle A — General Military Law 

PART I— ORGANIZATION AND GENERAL 
MILITARY POWERS 



Chap. Sec. 

1. Definitions 101 

2. Department of Defense Ill 

3. General Powers and Functions 121 

4. Office of the Secretary of Defense .. 131 

5. Joint Chiefs of Staff 151 

6. Combatant Commands 161 

7. Boards, Councils, and Committees 171 

8. Defense Agencies and Department 

of Defense Field Activities 191 

9. Defense Budget Matters 221 

11. Reserve Components 261 

13. The Militia 311 

15. Insurrection 331 

17. Arming of American Vessels 351 

18. Military Support for Civilian Law 

Enforcement Agencies 371 

20. Humanitarian and Other Assist- 

ance 401 

21. Department of Defense Intelligence 

Matters 421 

22. National Geospatial-Intelligence 

Agency 441 

23. Miscellaneous Studies and Reports 480 

PART II— PERSONNEL 

31. Enlistments 501 

32. Officer Strength and Distribution 

in Grade 521 

33. Original Appointments of Regular 

Officers in Grades Above War- 
rant Officer Grades 531 

33A. Appointment, Promotion, and In- 
voluntary Separation and Retire- 
ment for Members on the War- 
rant Officer Active-Duty List 571 

34. Appointments as Reserve Officers 591 

35. Temporary Appointments in Offi- 

cer Grades 601 

36. Promotion, Separation, and Invol- 

untary Retirement of Officers on 

the Active-Duty List 611 

37. General Service Requirements 651 

38. Joint Officer Management 661 

39. Active Duty 671 

40. Leave 701 

41. Special Appointments, Assign- 

ments, Details, and Duties 711 

43. Rank and Command 741 

45. The Uniform 771 

47. Uniform Code of Military Justice ... 801 
47A. Military Commissions 948a 

48. Military Correctional Facilities 951 

49. Miscellaneous Prohibitions and 

Penalties 971 

50. Miscellaneous Command Respon- 

sibilities 991 

51. Reserve Components: Standards 

and Procedures for Retention 

and Promotion 1001 

53. Miscellaneous Rights and Benefits 1030 

54. Commissary and Exchange Bene- 

fits 1061 



55. Medical and Dental Care 1071 

56. Department of Defense Medicare- 

Eligible Retiree Health Care 

Fund 1111 

57. Decorations and Awards 1121 

58. Benefits and Services for Members 

Being Separated or Recently Sep- 
arated 1141 

59. Separation 1161 

60. Separation of Regular Officers for 

Substandard Performance of 
Duty or for Certain Other Rea- 
sons 1181 

61. Retirement or Separation for Phys- 

ical Disability 1201 

63. Retirement for Age 1251 

65. Retirement of Warrant Officers for 

Length of Service 1293 

67. Retired Pay for Non-Regular Serv- 
ice 1331 

69. Retired Grade 1370 

71. Computation of Retired Pay 1401 

73. Annuities Based on Retired or Re- 

tainer Pay 1431 

74. Department of Defense Military 

Retirement Fund 1461 

75. Deceased Personnel 1471 

76. Missing Persons 1501 

77. Posthumous Commissions and 

Warrants 1521 

79. Correction of Military Records 1551 

80. Miscellaneous Investigation Re- 

quirements and Other Duties 1561 

81. Civilian Employees 1580 

83. Civilian Defense Intelligence Em- 
ployees 1601 

[85. Repealed.] 

87. Defense Acquisition Workforce 1701 

88. Military Family Programs and 

Military Child Care 1781 

[89. Repealed.] 

PART III— TRAINING AND EDUCATION 

101. Training Generally 2001 

102. Junior Reserve Officers' Training 

Corps 2031 

103. Senior Reserve Officers' Training 

Corps 2101 

104. Uniformed Services University of 

the Health Sciences 2112 

105. Armed Forces Health Professions 

Financial Assistance Programs ... 2120 

106. Educational Assistance for Mem- 

bers of the Selected Reserve 2131 

106A. Educational Assistance for Persons 

Enlisting for Active Duty 2141 

107. Professional Military Education 2151 

108. Department of Defense Schools 2161 

109. Educational Loan Repayment Pro- 

grams 2171 

110. Educational Assistance for Mem- 

bers Held as Captives and Their 
Dependents 2181 

111. Support of Science, Mathematics, 

and Engineering Education 2191 

112. Information Security Scholarship 

Program 2200 

PART TV — SERVICE, SUPPLY, AND 
PROCUREMENT 

131. Planning and Coordination 2201 
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133. Facilities for Reserve Components 2231 

134. Miscellaneous Administrative Pro- 

visions 2241 

135. Space Programs 2271 

136. Provisions Relating to Specific 

Programs 2281 

137. Procurement Generally 2301 

138. Cooperative Agreements with 

NATO Allies and Other Countries 2341 

139. Research and Development 2351 

140. Procurement of Commercial Items 2375 

141. Miscellaneous Procurement Provi- 

sions 2381 

142. Procurement Technical Assistance 

Cooperative Agreement Program 2411 

143. Production by Military Agencies .... 2421 

144. Major Defense Acquisition Pro- 

grams 2430 

144A. Major Automated Information Sys- 
tem Programs 2445a 

145. Cataloging and Standardization 2451 

146. Contracting for Performance of Ci- 

vilian Commercial or Industrial 

Type Functions 2460 

147. Commissaries and Exchanges and 

Other Morale, Welfare, and 
Recreation Activities 2481 

148. National Defense Technology and 

Industrial Base, Defense Rein- 
vestment, and Defense Conver- 
sion 2500 

149. Defense Acquisition System 2545 

[150. Repealed.] 

152. Issue of Supplies, Services, and Fa- 

cilities 2551 

153. Exchange of Material and Disposal 

of Obsolete, Surplus, or Un- 
claimed Property 2571 

155. Acceptance of Gifts and Services .... 2601 
157. Transportation 2631 

159. Real Property; Related Personal 

Property; and Lease of Non-Ex- 
cess Property 2661 

160. Environmental Restoration 2700 

161. Property Records and Report of 

Theft or Loss of Certain Property 2721 

163. Military Claims 2731 

165. Accountability and Responsibility 2771 
[167. Repealed.] 

169. Military Construction and Military 

Family Housing 2801 

[171. Repealed.] 

172. Strategic Environmental Research 

and Development Program 2901 

173. Energy Security 2911 

Amendments 



2011— Pub. L. 111-383, div. A, title VIII, § 861(b), title 
X, § 1075(b)(1), Jan. 7, 2011, 124 Stat. 4292, 4368, sub- 
stituted "1030" for "1031" in item for chapter 53 and 
added item for chapter 149. 

2009— Pub. L. 111-84, div. A, title X, § 1073(a)(1), Oct. 
28, 2009, 123 Stat. 2472, substituted "1580" for "1581" in 
item for chapter 81 and "2551" for "2541" in item for 
chapter 152. 

2008— Pub. L. 110-181, div. A, title X, § 1068(a)(4)(B), 
Jan. 28, 2008, 122 Stat. 326, substituted "Insurrection" 
for "Enforcement of the Laws to Restore Public Order" 
in item for chapter 15. 

2006— Pub. L. 109-366, § 3(a)(2), Oct. 17, 2006, 120 Stat. 
2630, added item for chapter 47A. 

Pub. L. 109-364, div. A, title VIII, § 816(a)(2), title X, 
§ 1076(a)(4)(A), div. B, title XXVIII, § 2851(c)(1), Oct. 17, 



2006, 120 Stat. 2326, 2405, 2495, substituted "Enforcement 
of the Laws to Restore Public Order" for "Insurrec- 
tion" in item for chapter 15 and added items for chap- 
ters 144A and 173. 

2004— Pub. L. 108-375, div. A, title V, § 532(e), title X, 
§ 1084(d)(1), Oct. 28, 2004, 118 Stat. 1900, 2061, substituted 
"480" for "481" in item for chapter 23, added item for 
chapter 107, and redesignated former item for chapter 

107 as item for chapter 106A. 

2003— Pub. L. 108-136, div. A, title IX, § 921(d)(8), title 
X, § 1045(a)(1), Nov. 24, 2003, 117 Stat. 1569, 1612, sub- 
stituted "Geospatial-Intelligence" for "Imagery and 
Mapping" in item for chapter 22 and "2700" for "2701" 
in item for chapter 160. 

2001— Pub. L. 107-107, div. A, title IX, § 911(b), title X, 
§ 1048(a)(1), Dec. 28, 2001, 115 Stat. 1196, 1222, struck out 
period after "1111" in item for chapter 56 and added 
item for chapter 135. 

2000— Pub. L. 106-398, §1 [[div. A], title VII, § 713(a)(2), 
title IX, §922(a)(2)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-184, 1654A-236, added items for chapters 56 and 
112. 

1999— Pub. L. 106-65, div. A, title V, § 586(c)(1), title 
VII, § 721(c)(2), Oct. 5, 1999, 113 Stat. 638, 694, added item 
for chapter 50 and substituted "Deceased Personnel" 
for "Death Benefits" and "1471" for "1475" in item for 
chapter 75. 

1997— Pub. L. 105-85, div. A, title III, §§ 355(c)(2), 
371(a)(2), (c)(5), title V, § 591(a)(2), title X, §§ 1073(a)(1), 
(2), 1074(d)(2), Nov. 18, 1997, 111 Stat. 1694, 1705, 1762, 1900, 
1910, substituted "481" for "471" in item for chapter 23, 
added items for chapters 80 and 136, and substituted 
"2460" for "2461" in item for chapter 146, "Com- 
missaries and Exchanges and Other Morale, Welfare, 
and Recreation Activities" for "Utilities and Services" 
in item for chapter 147, "2500" for "2491" in item for 
chapter 148, and "2541" for "2540" in item for chapter 
152. 

1996— Pub. L. 104-201, div. A, title XI, § 1123(a)(1), (2), 
title XVI, § 1633(c)(3), Sept. 23, 1996, 110 Stat. 2687, 2688, 
2751, substituted "National Imagery and Mapping Agen- 
cy" for "Miscellaneous Studies and Reports" and "441" 
for "451" in item for chapter 22, added item for chapter 
23, substituted "Civilian Defense Intelligence Employ- 
ees" for "Defense Intelligence Agency and Central Im- 
agery Office Civilian Personnel" in item for chapter 83, 
and struck out item for chapter 167 "Defense Mapping 
Agency". 

Pub. L. 104-106, div. A, title V, §§ 568(a)(2), 569(b)(2), 
title X, § 1061(a)(2), (b)(2), Feb. 10, 1996, 110 Stat. 335, 351, 
442, added items for chapters 76 and 88 and struck out 
items for chapters 89 "Volunteers Investing in Peace 
and Security" and 171 "Security and Control of Sup- 
plies". 

1994— Pub. L. 103-359, title V, § 501(b)(2), Oct. 14, 1994, 

108 Stat. 3429, substituted "Defense Intelligence Agency 
and Central Imagery Office Civilian Personnel" for 
"Defense Intelligence Agency Civilian Personnel" in 
item for chapter 83. 

Pub. L. 103-355, title VIII, § 8101(b), Oct. 13, 1994, 108 
Stat. 3389, added item for chapter 140. 

Pub. L. 103-337, div. A, title V, § 554(a)(2), Oct. 5, 1994, 
108 Stat. 2773, added item for chapter 22. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(b)(1), Nov. 
30, 1993, 107 Stat. 1713, struck out item for chapter 135 
"Encouragement of Aviation". 

1992— Pub. L. 102-484, div. A, title XIII, § 1322(a)(2), div. 
D, title XLII, § 4271(b)(1), Oct. 23, 1992, 106 Stat. 2553, 
2695, added items for chapters 89 and 148 and struck out 
former items for chapters 148 "Defense Industrial 
Base", 149 "Manufacturing Technology", and 150 "De- 
velopment of Dual-Use Critical Technologies". 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(26)(C)(ii), 
Dec. 5, 1991, 105 Stat. 1474, effective Oct. 1, 1993, struck 
out item for chapter 85 "Procurement Management 
Personnel". 

Pub. L. 102-190, div. A, title VIII, § 821(f), title X, 
§§ 1002(a)(2), 1061(a)(27)(A), title XI, § 1112(b)(2), Dec. 5, 
1991, 105 Stat. 1432, 1455, 1474, 1501, substituted "Defense 
Budget Matters" for "Regular Components" and in- 
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serted "221" in item for chapter 9, substituted "Origi- 
nal Appointments of Regular Officers in Grades Above 
Warrant Officer Grades" for "Appointments in Regular 
Components" in item for chapter 33, added item for 
chapter 33A, substituted "Manufacturing" for 
"Maufacturing" in item for chapter 149, added items for 
chapters 150 and 152, struck out item for former chapter 
150 "Issue to Armed Forces" and struck out item for 
former chapter 151 "Issue of Serviceable Material Other 
Than to Armed Forces". 

Pub. L. 102-25, title VII, § 701(e)(1), (2), Apr. 6, 1991, 105 
Stat. 114, added item for chapter 85 and in item for 
chapter 108 inserted "2161". 

1990— Pub. L. 101-510, div. A, title II, § 247(a)(2)(B), 
title V, § 502(a)(2), title VIII, § 823(b)(1), title IX, 
§ 911(b)(3), title XII, § 1202(b), title XVIII, § 1801(a)(2), 
Nov. 5, 1990, 104 Stat. 1523, 1557, 1602, 1626, 1656, 1757, 
added item for chapter 58, struck out item for chapter 
85 "Procurement Management Personnel", added item 
for chapter 87, substituted "Department of Defense 
Schools" for "Granting of Advanced Degrees at Depart- 
ment of Defense Schools" in item for chapter 108, sub- 
stituted "Support of Science, Mathematics, and Engi- 
neering Education" for "National Defense Science and 
Engineering Graduate Fellowships" in item for chapter 
111, added item for chapter 149 and redesignated former 
item for chapter 149 as item for chapter 150, and added 
item for chapter 172. 

1989— Pub. L. 101-189, div. A, title VIII, § 843(d)(2), title 
IX, § 931(e)(2), title XVI, § 1622(d)(2), Nov. 29, 1989, 103 
Stat. 1517, 1535, 1605, substituted "Training and Edu- 
cation" for "Training" in item for part III, added item 
for chapter 111, and substituted "Cooperative Agree- 
ments" for "Acquisition and Cross-Servicing Agree- 
ments" in item for chapter 138. 

1988— Pub. L. 100-456, div. A, title III, §§ 342(a)(2), 
344(b)(2), title VIII, § 821(b)(2), title XI, § 1104(b), Sept. 29, 
1988, 102 Stat. 1961, 1962, 2016, 2046, substituted "Support 
for" for "Cooperation With" and "Agencies" for "Offi- 
cials" in item for chapter 18, substituted "Defense In- 
dustrial Base" for "Buy American Requirements" in 
item for chapter 148, substituted "Property Records 
and Report of Theft or Loss of Certain Property" for 
"Property Records" in item for chapter 161, and added 
item for chapter 171. 

Pub. L. 100-370, §§ 1(c)(3), (e)(2), 2(a)(2), 3(a)(2), July 19, 
1988, 102 Stat. 841, 845, 854, 855, added items for chapters 
54, 134, 146, and 148. 

1987— Pub. L. 100-180, div. A, title III, § 332(c), title 
VII, § 711(b), Dec. 4, 1987, 101 Stat. 1080, 1111, substituted 
"Humanitarian and Other Assistance" for "Humani- 
tarian and Civic Assistance Provided in Conjunction 
With Military Operations" in item for chapter 20 and 
"Financial Assistance Programs" for "Scholarship Pro- 
gram" in item for chapter 105. 

Pub. L. 100-26, §§ 7(c)(1), 9(b)(4), Apr. 21, 1987, 101 Stat. 
280, 287, added item for chapter 21, substituted "Acqui- 
sition and Cross-Servicing Agreements with NATO Al- 
lies and Other Countries" for "North Atlantic Treaty 
Organization Acquisition and Cross-Servicing Agree- 
ments" in item for chapter 138, substituted "Major De- 
fense Acquisition Programs" for "Oversight of Cost 
Growth in Major Programs" and "2430" for "2431" in 
item for chapter 144, and substituted "2721" for "2701" 
in item for chapter 161. 

1986— Pub. L. 99-661, div. A, title III, § 333(a)(2), title 
XIII, §1343(a)(22), Nov. 14, 1986, 100 Stat. 3859, 3994, added 
item for chapter 20 and substituted "2341" for "2321" in 
item for chapter 138. 

Pub. L. 99-499, title II, § 211(a)(2), Oct. 17, 1986, 100 
Stat. 1725, added item for chapter 160. 

Pub. L. 99-433, title IV, §401(b), title VI, §605, Oct. 1, 
1986, 100 Stat. 1030, 1075a, added items for chapters 2, 6, 
38, and 144, inserted "and Functions" in item for chap- 
ter 3, substituted "Office of the Secretary of Defense" 
for "Department of Defense" in item for chapter 4, sub- 
stituted "151" for "141" as the section number in the 
item for chapter 5, reenacted item for chapter 7 with- 
out change, and inserted "and Department of Defense 
Field Activities" in item for chapter 8. 



Pub. L. 99-399, title VIII, § 806(d)(2), Aug. 27, 1986, 100 
Stat. 888, added item for chapter 110. 

1985— Pub. L. 99-145, title VI, § 671(a)(2), title IX, 
§ 924(a)(2), Nov. 8, 1985, 99 Stat. 663, 698, added items for 
chapters 85 and 109. 

1984— Pub. L. 98-525, title VII, § 705(a)(2), title XII, 
§ 1241(a)(2), Oct. 19, 1984, 98 Stat. 2567, 2606, substituted 
"Members of the Selected Reserve" for "Enlisted Mem- 
bers of the Selected Reserve of the Ready Reserve" in 
item for chapter 106 and added item for chapter 142. 

1983— Pub. L. 98-94, title IX, § 925(a)(2), title XII, 
§ 1268(15), Sept. 24, 1983, 97 Stat. 648, 707, added item for 
chapter 74, and substituted "or" for "and" in item for 
chapter 60. 

1982— Pub. L. 97-295, §1(50)(D), Oct. 12, 1982, 96 Stat. 
1300, added item for chapter 167. 

Pub. L. 97-269, title V, § 501(b), Sept. 27, 1982, 96 Stat. 
1145, added item for chapter 8. 

Pub. L. 97-214, §2(b), July 12, 1982, 96 Stat. 169, added 
item for chapter 169. 

1981— Pub. L. 97-89, title VII, § 701(a)(2), Dec. 4, 1981, 95 
Stat. 1160, added item for chapter 83. 

Pub. L. 97-86, title IX, § 905(a)(2), Dec. 1, 1981, 95 Stat. 
1116, added item for chapter 18. 

1980— Pub. L. 96-513, title V, §§501(1), 511(29), (54)(B), 
(99), Dec. 12, 1980, 94 Stat. 2907, 2922, 2925, 2929, added 
item for chapter 32, substituted "531" for "541" as sec- 
tion number in item for chapter 33, substituted "34" for 
"35" as chapter number of chapter relating to appoint- 
ments as reserve officers, added items for chapters 35 
and 36, substituted "Reserve Components: Standards 
and Procedures for Retention and Promotion" for "Re- 
tention of Reserves" in item for chapter 51, added item 
for chapter 60, substituted "1251" for "1255" as section 
number in item for chapter 63, substituted "Retirement 
of Warrant Officers" for "Retirement" in item for 
chapter 65, substituted "1370" for "1371" as section 
number in item for chapter 69, amended item for chap- 
ter 73 to read: "Annuities Based on Retired or Retainer 
Pay", and capitalized "Assistance", "Persons", "En- 
listing", "Active", and "Duty" in item for chapter 107. 

Pub. L. 96-450, title IV, § 406(b), Oct. 14, 1980, 94 Stat. 
1981, added item for chapter 108. 

Pub. L. 96-342, title IX, § 901(b), Sept. 8, 1980, 94 Stat. 
1114, added item for chapter 107. 

Pub. L. 96-323, §2(b), Aug. 4, 1980, 94 Stat. 1019, added 
item for chapter 138. 

1977— Pub. L. 95-79, title IV, § 402(b), July 30, 1977, 91 
Stat. 330, added item for chapter 106. 

1972— Pub. L. 92-426, §2(b), Sept. 21, 1972, 86 Stat. 719, 
added items for chapters 104 and 105. 

Pub. L. 92-425, §2, Sept. 21, 1972, 86 Stat. 711, amended 
item for chapter 73 by inserting "; Survivor Benefit 
Plan" after "Pay" which could not be executed as di- 
rected in view of amendment by Pub. L. 87-381. See 1961 
Amendment note below. 

1968— Pub. L. 90-377, §2, July 5, 1968, 82 Stat. 288, 
added item for chapter 48. 

1967— Pub. L. 90-83, §3(2), Sept. 11, 1967, 81 Stat. 220, 
struck out item for chapter 80 "Exemplary Rehabilita- 
tion Certificates". 

1966— Pub. L. 89-690, §2, Oct. 15, 1966, 80 Stat. 1017, 
added item for chapter 80. 

1964— Pub. L. 88-647, title I, §101(2), title II, §201(2), 
Oct. 13, 1964, 78 Stat. 1064, 1069, added items for chapters 
102 and 103. 

1962— Pub. L. 87-651, title II, §203, Sept. 7, 1962, 76 
Stat. 519, added item for chapter 4. 

Pub. L. 87-649, §3(2), Sept. 7, 1962, 76 Stat. 493, added 
item for chapter 40. 

1961— Pub. L. 87-381, §1(2), Oct. 4, 1961, 75 Stat. 810, 
substituted "Retired Serviceman's Family Protection 
Plan" for "Annuities Based on Retired or Retainer 
Pay" in item for chapter 73. 

1958— Pub. L. 85-861, §§1(21), (26), (33), 33(a)(4)(B), Sept. 
2, 1958, 72 Stat. 1443, 1450, 1455, 1564, substituted "Gen- 
eral Service Requirements" for "Service Requirements 
for Reserves" in item for chapter 37, "971" for "[No 
present sections]" in item for chapter 49, "Medical and 
Dental Care" for "Voting by Members of Armed 
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Forces" in item for chapter 55, and struck out "Care of 
the Dead" and substituted "1475" for "1481" in item for 
chapter 75. 

PART I— ORGANIZATION AND 
GENERAL MILITARY POWERS 



Chap. Sec. 

1. Definitions 101 

2. Department of Defense Ill 

3. General Powers and Functions 121 

4. Office of the Secretary of Defense 131 

5. Joint Chiefs of Staff 151 

6. Combatant Commands 161 

7. Boards, Councils, and Committees 171 

8. Defense Agencies and Department of 

Defense Field Activities 191 

9. Defense Budget Matters 221 

11. Reserve Components 261 

13. The Militia 311 

15. Insurrection 331 

17. Arming of American Vessels 351 

18. Military Support for Civilian Law En- 

forcement Agencies 371 

20. Humanitarian and Other Assistance 401 

21. Department of Defense Intelligence 

Matters 421 

22. National Geospatial - Intelligence 

Agency 441 

23. Miscellaneous Studies and Reports 480 



Amendments 

2008— Pub. L. 110-181, div. A, title X, § 1068(a)(4)(B), 
Jan. 28, 2008, 122 Stat. 326, substituted "Insurrection" 
for "Enforcement of the Laws to Restore Public Order" 
in item for chapter 15. 

2006— Pub. L. 109-364, div. A, title X, § 1076(a)(4)(A), 
Oct. 17, 2006, 120 Stat. 2405, substituted "Enforcement of 
the Laws to Restore Public Order" for "Insurrection" 
in item for chapter 15. 

2004— Pub. L. 108-375, div. A, title X, § 1084(d)(1), Oct. 

28, 2004, 118 Stat. 2061, substituted "480" for "481" in 
item for chapter 23. 

2003— Pub. L. 108-136, div. A, title IX, § 921(d)(8), Nov. 
24, 2003, 117 Stat. 1569, substituted "Geospatial-Intel- 
ligence" for "Imagery and Mapping" in item for chap- 
ter 22. 

1997— Pub. L. 105-85, div. A, title X, § 1073(a)(1), Nov. 
18, 1997, 111 Stat. 1900, substituted "481" for "471" in 
item for chapter 23. 

1996— Pub. L. 104-201, div. A, title XI, § 1123(a)(2), Sept. 
23, 1996, 110 Stat. 2688, substituted "National Imagery 
and Mapping Agency" for "Miscellaneous Studies and 
Reports" and "441" for "451" in item for chapter 22 and 
added item for chapter 23. 

1994— Pub. L. 103-337, div. A, title V, § 554(a)(2), Oct. 5, 
1994, 108 Stat. 2773, added item for chapter 22. 

1991— Pub. L. 102-190, div. A, title X, § 1002(a)(2), Dec. 
5, 1991, 105 Stat. 1455, substituted "Defense Budget Mat- 
ters" for "Regular Components" and inserted "221" in 
item for chapter 9. 

1988— Pub. L. 100-456, div. A, title XI, § 1104(b), Sept. 

29, 1988, 102 Stat. 2046, substituted "Support for" for 
"Cooperation With" and "Agencies" for "Officials" in 
item for chapter 18. 

1987— Pub. L. 100-180, div. A, title III, § 332(c), Dec. 4, 
1987, 101 Stat. 1080, substituted "Humanitarian and 
Other Assistance" for "Humanitarian and Civic Assist- 
ance Provided in Conjunction With Military Oper- 
ations" in item for chapter 20. 

Pub. L. 100-26, § 9(b)(4), Apr. 21, 1987, 101 Stat. 287, 
added item for chapter 21. 

1986— Pub. L. 99-661, div. A, title III, § 333(a)(2), Nov. 
14, 1986, 100 Stat. 3859, added item for chapter 20. 

Pub. L. 99-433, title VI, § 605(a), Oct. 1, 1986, 100 Stat. 
1075a, added items for chapters 2 and 6, inserted "and 
Functions" in item for chapter 3, substituted "Office of 
the Secretary of Defense" for "Department of Defense" 
in item for chapter 4, substituted "151" for "141" as sec- 



tion number in item for chapter 5, reenacted item for 
chapter 7 without change, and inserted "and Depart- 
ment of Defense Field activities" in item for chapter 8. 

1982— Pub. L. 97-269, title V, § 501(b), Sept. 27, 1982, 96 
Stat. 1145, added item for chapter 8. 

1981— Pub. L. 97-86, title IX, § 905(a)(2), Dec. 1, 1981, 95 
Stat. 1116, added item for chapter 18. 

1962— Pub. L. 87-651, title II, §203, Sept. 7, 1962, 76 
Stat. 519, added item for chapter 4. 

CHAPTER 1— DEFINITIONS 

Sec. 

101. Definitions. 

§ 101. Definitions 

(a) In General. — The following definitions 
apply in this title: 

(1) The term "United States", in a geo- 
graphic sense, means the States and the Dis- 
trict of Columbia. 

[(2) Repealed. Pub. L. 109-163, div. A, title X, 
§ 1057(a)(1), Jan. 6, 2006, 119 Stat. 3440.] 

(3) The term "possessions" includes the Vir- 
gin Islands, Guam, American Samoa, and the 
Guano Islands, so long as they remain posses- 
sions, but does not include any Common- 
wealth. 

(4) The term "armed forces" means the 
Army, Navy, Air Force, Marine Corps, and 
Coast Guard. 

(5) The term "uniformed services" means — 

(A) the armed forces; 

(B) the commissioned corps of the Na- 
tional Oceanic and Atmospheric Administra- 
tion; and 

(C) the commissioned corps of the Public 
Health Service. 

(6) The term "department", when used with 
respect to a military department, means the 
executive part of the department and all field 
headquarters, forces, reserve components, in- 
stallations, activities, and functions under the 
control or supervision of the Secretary of the 
department. When used with respect to the De- 
partment of Defense, such term means the ex- 
ecutive part of the department, including the 
executive parts of the military departments, 
and all field headquarters, forces, reserve com- 
ponents, installations, activities, and func- 
tions under the control or supervision of the 
Secretary of Defense, including those of the 
military departments. 

(7) The term "executive part of the depart- 
ment" means the executive part of the Depart- 
ment of Defense, Department of the Army, De- 
partment of the Navy, or Department of the 
Air Force, as the case may be, at the seat of 
government. 

(8) The term "military departments" means 
the Department of the Army, the Department 
of the Navy, and the Department of the Air 
Force. 

(9) The term "Secretary concerned" means — 

(A) the Secretary of the Army, with re- 
spect to matters concerning the Army; 

(B) the Secretary of the Navy, with respect 
to matters concerning the Navy, the Marine 
Corps, and the Coast Guard when it is oper- 
ating as a service in the Department of the 
Navy; 

(C) the Secretary of the Air Force, with re- 
spect to matters concerning the Air Force; 
and 
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(D) the Secretary of Homeland Security, 
with respect to matters concerning the 
Coast Guard when it is not operating as a 
service in the Department of the Navy. 

(10) The term "service acquisition execu- 
tive" means the civilian official within a mili- 
tary department who is designated as the serv- 
ice acquisition executive for purposes of regu- 
lations and procedures providing for a service 
acquisition executive for that military depart- 
ment. 

(11) The term "Defense Agency" means an 
organizational entity of the Department of 
Defense — 

(A) that is established by the Secretary of 
Defense under section 191 of this title (or 
under the second sentence of section 125(d) 
of this title (as in effect before October 1, 
1986)) to perform a supply or service activity 
common to more than one military depart- 
ment (other than such an entity that is des- 
ignated by the Secretary as a Department of 
Defense Field Activity); or 

(B) that is designated by the Secretary of 
Defense as a Defense Agency. 

(12) The term "Department of Defense Field 
Activity" means an organizational entity of 
the Department of Defense — 

(A) that is established by the Secretary of 
Defense under section 191 of this title (or 
under the second sentence of section 125(d) 
of this title (as in effect before October 1, 
1986)) to perform a supply or service activity 
common to more than one military depart- 
ment; and 

(B) that is designated by the Secretary of 
Defense as a Department of Defense Field 
Activity. 

(13) The term "contingency operation" 
means a military operation that — 

(A) is designated by the Secretary of De- 
fense as an operation in which members of 
the armed forces are or may become in- 
volved in military actions, operations, or 
hostilities against an enemy of the United 
States or against an opposing military force; 
or 

(B) results in the call or order to, or reten- 
tion on, active duty of members of the uni- 
formed services under section 688, 12301(a), 
12302, 12304, 12304a, 12305, or 12406 of this 
title, chapter 15 of this title, or any other 
provision of law during a war or during a na- 
tional emergency declared by the President 
or Congress. 

(14) The term "supplies" includes material, 
equipment, and stores of all kinds. 

(15) The term "pay" includes basic pay, spe- 
cial pay, retainer pay, incentive pay, retired 
pay, and equivalent pay, but does not include 
allowances. 

(16) The term "congressional defense com- 
mittees" means — 

(A) the Committee on Armed Services and 
the Committee on Appropriations of the 
Senate; and 

(B) the Committee on Armed Services and 
the Committee on Appropriations of the 
House of Representatives. 



(17) The term "base closure law" means the 
following: 

(A) Section 2687 of this title. 

(B) The Defense Base Closure and Realign- 
ment Act of 1990 (part A of title XXIX of 
Public Law 101-510; 10 U.S.C. 2687 note). 

(C) Title II of the Defense Authorization 
Amendments and Base Closure and Realign- 
ment Act (Public Law 100-526; 10 U.S.C. 2687 
note). 

(18) The term "acquisition workforce" 
means the persons serving in acquisition posi- 
tions within the Department of Defense, as 
designated pursuant to section 1721(a) of this 
title. 

(b) Personnel Generally.— The following 
definitions relating to military personnel apply 
in this title: 

(1) The term "officer" means a commis- 
sioned or warrant officer. 

(2) The term "commissioned officer" in- 
cludes a commissioned warrant officer. 

(3) The term "warrant officer" means a per- 
son who holds a commission or warrant in a 
warrant officer grade. 

(4) The term "general officer" means an offi- 
cer of the Army, Air Force, or Marine Corps 
serving in or having the grade of general, lieu- 
tenant general, major general, or brigadier 
general. 

(5) The term "flag officer" means an officer 
of the Navy or Coast Guard serving in or hav- 
ing the grade of admiral, vice admiral, rear ad- 
miral, or rear admiral (lower half). 

(6) The term "enlisted member" means a 
person in an enlisted grade. 

(7) The term "grade" means a step or degree, 
in a graduated scale of office or military rank, 
that is established and designated as a grade 
by law or regulation. 

(8) The term "rank" means the order of 
precedence among members of the armed 
forces. 

(9) The term "rating" means the name (such 
as "boatswain's mate") prescribed for mem- 
bers of an armed force in an occupational 
field. The term "rate" means the name (such 
as "chief boatswain's mate") prescribed for 
members in the same rating or other category 
who are in the same grade (such as chief petty 
officer or seaman apprentice). 

(10) The term "original", with respect to the 
appointment of a member of the armed forces 
in a regular or reserve component, refers to 
that member's most recent appointment in 
that component that is neither a promotion 
nor a demotion. 

(11) The term "authorized strength" means 
the largest number of members authorized to 
be in an armed force, a component, a branch, 
a grade, or any other category of the armed 
forces. 

(12) The term "regular", with respect to an 
enlistment, appointment, grade, or office, 
means enlistment, appointment, grade, or of- 
fice in a regular component of an armed force. 

(13) The term "active-duty list" means a sin- 
gle list for the Army, Navy, Air Force, or Ma- 
rine Corps (required to be maintained under 
section 620 of this title) which contains the 
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names of all officers of that armed force, other 
than officers described in section 641 of this 
title, who are serving on active duty. 

(14) The term "medical officer" means an of- 
ficer of the Medical Corps of the Army, an offi- 
cer of the Medical Corps of the Navy, or an of- 
ficer in the Air Force designated as a medical 
officer. 

(15) The term "dental officer" means an offi- 
cer of the Dental Corps of the Army, an officer 
of the Dental Corps of the Navy, or an officer 
of the Air Force designated as a dental officer. 

(16) The term "Active Guard and Reserve" 
means a member of a reserve component who 
is on active duty pursuant to section 12301(d) 
of this title or, if a member of the Army Na- 
tional Guard or Air National Guard, is on full- 
time National Guard duty pursuant to section 
502(f) of title 32, and who is performing Active 
Guard and Reserve duty. 

(c) Reserve Components. — The following defi- 
nitions relating to the reserve components apply 
in this title: 

(1) The term "National Guard" means the 
Army National Guard and the Air National 
Guard. 

(2) The term "Army National Guard" means 
that part of the organized militia of the sev- 
eral States and Territories, Puerto Rico, and 
the District of Columbia, active and inactive, 
that — 

(A) is a land force; 

(B) is trained, and has its officers ap- 
pointed, under the sixteenth clause of sec- 
tion 8, article I, of the Constitution; 

(C) is organized, armed, and equipped 
wholly or partly at Federal expense; and 

(D) is federally recognized. 

(3) The term "Army National Guard of the 
United States" means the reserve component 
of the Army all of whose members are mem- 
bers of the Army National Guard. 

(4) The term "Air National Guard" means 
that part of the organized militia of the sev- 
eral States and Territories, Puerto Rico, and 
the District of Columbia, active and inactive, 
that — 

(A) is an air force; 

(B) is trained, and has its officers ap- 
pointed, under the sixteenth clause of sec- 
tion 8, article I, of the Constitution; 

(C) is organized, armed, and equipped 
wholly or partly at Federal expense; and 

(D) is federally recognized. 

(5) The term "Air National Guard of the 
United States" means the reserve component 
of the Air Force all of whose members are 
members of the Air National Guard. 

(6) The term "reserve", with respect to an 
enlistment, appointment, grade, or office, 
means enlistment, appointment, grade, or of- 
fice held as a Reserve of one of the armed 
forces. 

(7) The term "reserve active-status list" 
means a single list for the Army, Navy, Air 
Force, or Marine Corps (required to be main- 
tained under section 14002 of this title) that 
contains the names of all officers of that 
armed force except warrant officers (including 
commissioned warrant officers) who are in an 



active status in a reserve component of the 
Army, Navy, Air Force, or Marine Corps and 
are not on an active-duty list. 

(d) Duty Status. — The following definitions 
relating to duty status apply in this title: 

(1) The term "active duty" means full-time 
duty in the active military service of the 
United States. Such term includes full-time 
training duty, annual training duty, and at- 
tendance, while in the active military service, 
at a school designated as a service school by 
law or by the Secretary of the military depart- 
ment concerned. Such term does not include 
full-time National Guard duty. 

(2) The term "active duty for a period of 
more than 30 days" means active duty under a 
call or order that does not specify a period of 
30 days or less. 

(3) The term "active service" means service 
on active duty or full-time National Guard 
duty. 

(4) The term "active status" means the 
status of a member of a reserve component 
who is not in the inactive Army National 
Guard or inactive Air National Guard, on an 
inactive status list, or in the Retired Reserve. 

(5) The term "full-time National Guard 
duty" means training or other duty, other 
than inactive duty, performed by a member of 
the Army National Guard of the United States 
or the Air National Guard of the United States 
in the member's status as a member of the Na- 
tional Guard of a State or territory, the Com- 
monwealth of Puerto Rico, or the District of 
Columbia under section 316, 502, 503, 504, or 505 
of title 32 for which the member is entitled to 
pay from the United States or for which the 
member has waived pay from the United 
States. 

(6) (A) The term "active Guard and Reserve 
duty" means active duty performed by a mem- 
ber of a reserve component of the Army, Navy, 
Air Force, or Marine Corps, or full-time Na- 
tional Guard duty performed by a member of 
the National Guard pursuant to an order to 
full-time National Guard duty, for a period of 
180 consecutive days or more for the purpose of 
organizing, administering, recruiting, in- 
structing, or training the reserve components. 

(B) Such term does not include the follow- 
ing: 

(i) Duty performed as a member of the Re- 
serve Forces Policy Board provided for under 
section 10301 of this title. 

(ii) Duty performed as a property and fis- 
cal officer under section 708 of title 32. 

(iii) Duty performed for the purpose of 
interdiction and counter-drug activities for 
which funds have been provided under sec- 
tion 112 of title 32. 

(iv) Duty performed as a general or flag of- 
ficer. 

(v) Service as a State director of the Selec- 
tive Service System under section 10(b)(2) of 
the Military Selective Service Act (50 U.S.C. 
App. 460(b)(2)). 

(7) The term "inactive-duty training" 
means — 

(A) duty prescribed for Reserves by the 
Secretary concerned under section 206 of 
title 37 or any other provision of law; and 
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(B) special additional duties authorized for 
Reserves by an authority designated by the 
Secretary concerned and performed by them 
on a voluntary basis in connection with the 
prescribed training or maintenance activi- 
ties of the units to which they are assigned. 

Such term includes those duties when per- 
formed by Reserves in their status as members 
of the National Guard. 

(e) Facilities and Operations.— The following 
definitions relating to facilities and operations 
apply in this title: 

(1) Range. — The term "range", when used in 
a geographic sense, means a designated land or 
water area that is set aside, managed, and 
used for range activities of the Department of 
Defense. Such term includes the following: 

(A) Firing lines and positions, maneuver 
areas, firing lanes, test pads, detonation 
pads, impact areas, electronic scoring sites, 
buffer zones with restricted access, and ex- 
clusionary areas. 

(B) Airspace designated for military 
use in accordance with regulations and pro- 
cedures prescribed by the Administrator of 
the Federal Aviation Administration. 

(2) Range activities.— The term "range ac- 
tivities" means — 

(A) research, development, testing, and 
evaluation of military munitions, other ord- 
nance, and weapons systems; and 

(B) the training of members of the armed 
forces in the use and handling of military 
munitions, other ordnance, and weapons sys- 
tems. 

(3) Operational range.— The term "oper- 
ational range" means a range that is under 
the jurisdiction, custody, or control of the 
Secretary of a military department and — 

(A) that is used for range activities, or 

(B) although not currently being used for 
range activities, that is still considered by 
the Secretary to be a range and has not been 
put to a new use that is incompatible with 
range activities. 

(4) Military munitions.— (A) The term 
"military munitions" means all ammunition 
products and components produced for or used 
by the armed forces for national defense and 
security, including ammunition products or 
components under the control of the Depart- 
ment of Defense, the Coast Guard, the Depart- 
ment of Energy, and the National Guard. 

(B) Such term includes the following: 

(i) Confined gaseous, liquid, and solid pro- 
pellants. 

(ii) Explosives, pyrotechnics, chemical and 
riot control agents, smokes, and incendi- 
aries, including bulk explosives and chemi- 
cal warfare agents. 

(iii) Chemical munitions, rockets, guided 
and ballistic missiles, bombs, warheads, 
mortar rounds, artillery ammunition, small 
arms ammunition, grenades, mines, tor- 
pedoes, depth charges, cluster munitions and 
dispensers, and demolition charges. 

(iv) Devices and components of any item 
specified in clauses (i) through (iii). 

(C) Such term does not include the follow- 
ing: 



(i) Wholly inert items. 

(ii) Improvised explosive devices. 

(iii) Nuclear weapons, nuclear devices, and 
nuclear components, other than nonnuclear 
components of nuclear devices that are man- 
aged under the nuclear weapons program of 
the Department of Energy after all required 
sanitization operations under the Atomic 
Energy Act of 1954 (42 U.S.C. 2011 et seq.) 
have been completed. 

(5) Unexploded ordnance. — The term "un- 
exploded ordnance" means military munitions 
that — 

(A) have been primed, fused, armed, or 
otherwise prepared for action; 

(B) have been fired, dropped, launched, 
projected, or placed in such a manner as to 
constitute a hazard to operations, installa- 
tions, personnel, or material; and 

(C) remain unexploded, whether by mal- 
function, design, or any other cause. 

(f) Rules op Construction.— In this title— 

(1) "shall" is used in an imperative sense; 

(2) "may" is used in a permissive sense; 

(3) "no person may * * *" means that no per- 
son is required, authorized, or permitted to do 
the act prescribed; 

(4) "includes" means "includes but is not 
limited to"; and 

(5) "spouse" means husband or wife, as the 
case may be. 

(g) Reference to Title 1 Definitions. — For 
other definitions applicable to this title, see sec- 
tions 1 through 5 of title 1. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 3; Pub. L. 
85-861, §§1(1), 33(a)(1), Sept. 2, 1958, 72 Stat. 1437, 
1564; Pub. L. 86-70, §6(a), June 25, 1959, 73 Stat. 
142; Pub. Li. 86-624, §4(a), July 12, 1960, 74 Stat. 
411; Pub. L. 87-649, § 6(f)(1), Sept. 7, 1962, 76 Stat. 
494; Pub. L. 90-235, § 7(a)(1), Jan. 2, 1968, 81 Stat. 
762; Pub. L. 90-623, §2(1), Oct. 22, 1968, 82 Stat. 
1314; Pub. L. 92-492, §1, Oct. 13, 1972, 86 Stat. 810; 
Pub. L. 96-513, title I, §§101, 115(a), title V, 
§501(2), Dec. 12, 1980, 94 Stat. 2839, 2877, 2907; Pub. 
L. 97-22, §2(a), July 10, 1981, 95 Stat. 124; Pub. L. 
97-86, title IV, § 405(b)(1), Dec. 1, 1981, 95 Stat. 
1105; Pub. L. 98-525, title IV, § 414(a)(1), Oct. 19, 
1984, 98 Stat. 2518; Pub. L. 99-145, title V, 
§ 514(b)(1), Nov. 8, 1985, 99 Stat. 628; Pub. L. 
99-348, title III, §303, July 1, 1986, 100 Stat. 703; 
Pub. L. 99-433, title III, §302, Oct. 1, 1986, 100 
Stat. 1022; Pub. L. 100-26, §7(i), (k)(l), Apr. 21, 
1987, 101 Stat. 282, 283; Pub. L. 100-180, div. A, 
title XII, §§1231(1), (20), 1233(a)(2), Dec. 4, 1987, 101 
Stat. 1160, 1161; Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059; Pub. L. 

101- 510, div. A, title XII, §1204, Nov. 5, 1990, 104 
Stat. 1658; Pub. L. 102-190, div. A, title VI, 
§ 631(a), Dec. 5, 1991, 105 Stat. 1380; Pub. L. 

102- 484, div. A, title X, § 1051(a), Oct. 23, 1992, 106 
Stat. 2494; Pub. L. 103-337, div. A, title V, §514, 
title XVI, §§1621, 1671(c)(1), Oct. 5, 1994, 108 Stat. 
2753, 2960, 3014; Pub. L. 104-106, div. A, title XV, 
§ 1501(c)(1), Feb. 10, 1996, 110 Stat. 498; Pub. L. 
104-201, div. A, title V, §522, Sept. 23, 1996, 110 
Stat. 2517; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314; Pub. L. 108-136, div. 
A, title X, §§ 1042(a), 1043(a), 1045(a)(2), Nov. 24, 
2003, 117 Stat. 1608, 1610, 1612; Pub. L. 108-375, div. 
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A, title X, § 1084(a), Oct. 28, 2004, 118 Stat. 2060; 
Pub. L. 109-163, div. A, title X, §§ 1056(c)(1), 
1057(a)(1), (2), Jan. 6, 2006, 119 Stat. 3439, 3440; 
Pub. L. 109-364, div. A, title V, §524, Oct. 17, 2006, 
120 Stat. 2193; Pub. L. 111-383, div. A, title VIII, 
§876, Jan. 7, 2011, 124 Stat. 4305; Pub. L. 112-81, 
div. A, title V, § 515(b), Dec. 31, 2011, 125 Stat. 
1395.) 
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(for definition pur- 




10:la(b) (last sentence); 


poses); added June 15, 




10:1801(b) (last sen- 


1933, ch. 87, §9 (for defi- 




tence); 50:551(9). 


nition purposes), 48 


101(18) 


[No source]. 


Stat. 157; Oct. 12, 1949, 


101(19) 


[No source]. 


ch. 681, §530 (for defini- 


101(20) 


[No source]. 


tion purposes). 63 Stat. 


101(21) 


[No source]. 


837; July 9. 1952, ch. 


101(22) 


10:1036e(d) (for definition 


608! §803 (9th par., for 




purposes); 34: 440m(d) 


definition purposes). 66 




(for definition pur- 


Stat. 505. 




poses). 




101(23) 


[No source]. 


Sept. 19, 1951, ch. 407. 


101(24) 


[No source]. 


§§2(b), 305 (less last 16 


101(26) 


[No source]. 


words, for definition 


101(27) 


[No source]. 


purposes), 65 Stat. 326, 


101(28) 


[No source]. 


330. 


101(29) 


[No source]. 


June 28, 1950, ch. 383, 


101(30) 


[No source]. 


§2(b), 64 Stat. 263; July 


101(31) 


50:901(d) (less 2d sen- 


9, 1952. ch. 608, § 807(a), 




tence). 


66 Stat. 508. 


101(32) 


[No source]. 


Oct. 12, 1949, ch. 681, 


101(33) 


[No source]. 


§ 102(c) (1st sentence, 


101(34) 


[No source]. 


for definition pur- 






poses), 63 Stat. 804. 






May 5. 1950, ch. 169, §1 






(Art. 1 (clause (9))). 64 






Stat. 108. 






May 29, 1954, ch. 249. 






§2(a), (b), 68 Stat. 157. 






June 29, 1948, ch. 708, 






§ 306(d) (for definition 






purposes), 62 Stat. 1089. 



The definitions in clauses (3), (15), (18)-(21), (23)-(30), 
and (31)-(33) reflect the adoption of terminology which, 
though undefined in the source statutes restated in this 
title, represents the closest practicable approximation 
of the ways in which the terms defined have been most 
commonly used. A choice has been made where estab- 
lished uses conflict. 

In clause (2), the definition of "Territory" in 32:4c is 
executed throughout this revised title by specific ref- 
erence, where applicable, to the Territories, Puerto 
Rico and the Canal Zone. 



In clause (4), the definition of "armed forces" is based 
on the source statute instead of 50:551(2), which does 
not include an express reference to the Marine Corps. 
The words "including all components thereof" are 
omitted as surplusage. 

In clause (5), the term "Department" is defined to 
give it the broad sense of "Establishment", to conform 
to the source statute and the usage preferred by the 
Department of Defense, instead of the more limited 
sense defined by 5:421g(a) and 423a(a), and 10:la(d) and 
1801(d). 

In clause (6), the term "executive part of the depart- 
ment" is created for convenience in referring to what 
is described in the source statutes for this title as "de- 
partment" in the limited sense of the executive part at 
the seat of government. This is required by the adop- 
tion of the word "department" in clause (5) to cover 
the broader concept of "establishment". 

In clause (8), the term "Secretary concerned" is cre- 
ated and defined for legislative convenience. 

In clause (9), a definition of "National Guard" is in- 
serted for clarity. 

In clause (10)(A), the words "a land force" are sub- 
stituted for 32:2 (as applicable to Army National 
Guard). The National Defense Act of 1916, §117 (last 66 
words), 39 Stat. 212, is not contained in 32:2. It is also 
omitted from the revised section as repealed by the Act 
of February 28, 1925, ch. 374, §3, 43 Stat. 1081. 

In clauses (10) and (11), the word "Army" is inserted 
to distinguish the organizations defined from their Air 
Force counterparts. 

In clauses (10) and (12), the words "unless the context 
or subject matter otherwise requires" and "as provided 
in this title", in 32:4b, are omitted as surplusage. 

In clauses (10)(B) and (12)(B), the words "has its offi- 
cers appointed" are substituted for the word "offi- 
cered", in 32:4b. 

In clauses (11) and (13), only that much of the descrip- 
tion of the composition of the Army National Guard of 
the United States and the Air National Guard of the 
United States is used as is necessary to distinguish 
these reserve components, respectively, from the other 
reserve components. 

In clause (12)(A), the words "an air force" are sub- 
stituted for the words "for which Federal responsibility 
has been vested in the Secretary of the Air Force or the 
Department of the Air Force pursuant to law", in 
10:1835, and for 32:2 (as applicable to Air National 
Guard), to make the definition of "Air National Guard" 
parallel with the definition of "Army National Guard", 
and to make explicit the intent of Congress, in creating 
the Air National Guard, that the organized militia 
henceforth should consist of three mutually exhaustive 
classes comprising the Army, Air, and Naval militia. 

In clause (14), the definition of "officer" is based on 
the source statutes instead of 50:551(5), which excludes 
warrant officers. The reference to appointment in 
10:la(b) (2d sentence and 10:1801(b) (2d sentence), and 
the words "commissioned warrant officer", "flight offi- 
cer", and "either permanent or temporary", in 37:231(c) 
(1st sentence), are omitted as surplusage. 5:181-3(b) (1st 
sentence), 10:la(b) (1st sentence), and 10:1801(b) (1st sen- 
tence) are omitted as covered by the definitions in 
clauses (14) and (16) of the revised section and by sec- 
tion 3062(c) and section 8062(d) of this title. 

In clause (16), the words "unless otherwise qualified", 
"permanent or temporary", and "in the Army, Navy, 
Air Force, Marine Corps, or Coast Guard, including any 
component thereof" are omitted as surplusage. The 
word "person" is substituted for the word "officer". 

In clause (22), the definition of "active duty" is based 
on the definition of "active Federal service" in the 
source statute, since it is believed to be closer to gen- 
eral usage than the definition in 50:901(b), which ex- 
cludes active duty for training from the general con- 
cept of active duty. 
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1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


101(25) 


50:1181(6). 


Sept. 3. 1954. ch. 1257. 
§102(6), 68 Stat. 1150. 



The words ", other than a commissioned warrant of- 
ficer," are inserted to reflect 50:1181(1). 

[Clause (35).] The word "original" is defined to make 
clear that when used in relation to an appointment it 
refers to the member's first appointment in his current 
series of appointments and excludes any appointment 
made before a lapse in service. 

References in Text 

Section 125(d) of this title, referred to in subsec. 
(a)(12)(A), was repealed by Pub. L. 99-433, title III, 
§ 301(b)(1), Oct. 1, 1986, 100 Stat. 1022. 

The Defense Base Closure and Realignment Act of 
1990, referred to in subsec. (a)(17)(B), is part A of title 
XXIX of div. B of Pub. L. 101-510, Nov. 5, 1990, 104 Stat. 
1808, as amended, which is set out as a note under sec- 
tion 2687 of this title. For complete classification of 
this Act to the Code, see Tables. 

The Defense Authorization Amendments and Base 
Closure and Realignment Act, referred to in subsec. 
(a)(17)(C), is Pub. L. 100-526, Oct. 24, 1988, 102 Stat. 2623, 
as amended. Title II of the Act is set out as a note 
under section 268V of this title. For complete classifica- 
tion of this Act to the Code, see Short Title of 1988 
Amendment note set out under section 2687 of this title 
and Tables. 

The Atomic Energy Act of 1954, referred to in subsec. 
(e)(4)(C)(iii), is act Aug. 1, 1946, ch. 724, as added by act 
Aug. 30, 1954, ch. 1073, §1, 68 Stat. 921, and amended, 
which is classified generally to chapter 23 (§2011 et seq.) 
of Title 42, The Public Health and Welfare. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 2011 of Title 42 and 
Tables. 

Codification 

Pub. L. 107-296, § 1704(b)(1), which directed amend- 
ment of section 101(9) of this title by substituting of "of 
Homeland Security" for "of Transportation" wherever 
appearing, could not be executed because there is no 
section 101(9). 

Amendments 

2011— Subsec. (a)(13)(B). Pub. L. 112-81 inserted 
"12304a," after "12304,". 

Subsec. (a)(18). Pub. L. 111-383 added par. (18). 

2006— Subsec. (a)(2). Pub. L. 109-163, § 1057(a)(1), struck 
out par. (2) which read as follows: "The term 'Terri- 
tory' (except as provided in section 101(1) of title 32 for 
laws relating to the militia, the National Guard, the 
Army National Guard of the United States, and the Air 
National Guard of the United States) means any Terri- 
tory organized after August 10, 1956, so long as it re- 
mains a Territory." 

Subsec. (a)(3). Pub. L. 109-163, § 1057(a)(2), struck out 
"Territory or" before "Commonwealth". 

Subsec. (b)(16). Pub. L. 109-364, §524(1), added par. (16). 

Subsec. (d)(6)(A). Pub. L. 109-364, §524(2), struck out 
"or full-time National Guard duty" after "means ac- 
tive duty" and substituted "pursuant to an order to 
full-time National Guard duty," for ", pursuant to an 
order to active duty or full-time National Guard duty". 

Subsec. (e)(4)(B)(ii). Pub. L. 109-163, § 1056(c)(1), struck 
out comma after "bulk explosives". 

2004— Subsec. (e)(3). Pub. L. 108-375 substituted "Sec- 
retary of a military department" for "Secretary of De- 
fense" in introductory provisions. 

2003— Subsec. (a)(9)(D). Pub. L. 108-136, § 1045(a)(2), 
substituted "Homeland Security" for "Transpor- 
tation". 

Subsec. (a)(16), (17). Pub. L. 108-136, § 1043(a), added 
pars. (16) and (17). 



Subsecs. (e) to (g). Pub. L. 108-136, § 1042(a), added sub- 
sec. (e) and redesignated former subsecs. (e) and (f) as 
(f) and (g), respectively. 

1996— Subsec. (d)(4). Pub. L. 104-201 substituted "a 
member of a reserve component" for "a reserve com- 
missioned officer, other than a commissioned warrant 
officer,". 

Subsec. (d)(6)(B)(i). Pub. L. 104-160 substituted "sec- 
tion 10301" for "section 175". 

1994— Subsec. (a)(13)(B). Pub. L. 103-337, § 1671(c)(1), 
substituted "688, 12301(a), 12302, 12304, 12305, or 12406" 
for "672(a), 673, 673b, 673c, 688, 3500, or 8500". 

Subsec. (c)(7). Pub. L. 103-337, §1621, added par. (7). 

Subsec. (d)(6), (7). Pub. L. 103-337, §514, added par. (6) 
and redesignated former par. (6) as (7). 

1992 — Pub. L. 102-484 amended section generally, sub- 
stituting subsecs. (a) to (f) for former pars. (1) to (47) 
which defined terms for purposes of this title. 

1991— Par. (47). Pub. L. 102-190 added par. (47). 

1990— Par. (46). Pub. L. 101-510 added par. (46). 

1988— Pars. (3), (10), (12). Pub. L. 100-456 struck out 
"the Canal Zone," after "the Virgin Islands," in par. (3) 
and after "Puerto Rico," in pars. (10) and (12). 

1987— Par. (1). Pub. L. 100-26, §7(k)(l)(A), inserted 
"The term" after par. designation. 

Par. (2). Pub. L. 100-26, §7(l)(k)(B), inserted "the 
term" after "Air National Guard of the United 
States,". 

Pub. L. 100-180, § 1233(a)(2), amended directory lan- 
guage of Pub. L. 100-26, §7(k)(l)(C), by adding par. (2) to 
those pars, excepted from direction that initial letter 
of first word after open quotation marks in each par. be 
made lowercase rather than uppercase. 

Pars. (3) to (7). Pub. L. 100-26, §7(k)(l)(A), (C), in- 
serted "The term" after par. designation and struck 
out uppercase letter of first word after open quotation 
marks and substituted lowercase letter. 

Pars. (8) to (13). Pub. L. 100-26, §7(k)(l)(A), inserted 
"The term" after par. designation. 

Par. (14). Pub. L. 100-180, §1231(1), inserted "a" after 
"means". 

Pub. L. 100-26, §7(k)(l)(A), (C), inserted "The term" 
after par. designation and struck out uppercase letter 
of first word after open quotation marks and sub- 
stituted lowercase letter. 

Pars. (15) to (19). Pub. L. 100-26, §7(k)(l)(A), (C), in- 
serted "The term" after par. designation and struck 
out uppercase letter of first word after open quotation 
marks and substituted lowercase letter. 

Par. (20). Pub. L. 100-180, §1231(20), substituted "The 
term 'rate" for " 'Rate" in second sentence. 

Pub. L. 100-26, §7(k)(l)(A), (C), inserted "The term" 
after par. designation and struck out uppercase letter 
of first word after open quotation marks and sub- 
stituted lowercase letter. 

Pars. (21) to (43). Pub. L. 100-26, §7(k)(l)(A), (C), in- 
serted "The term" after par. designation and struck 
out uppercase letter of first word after open quotation 
marks and substituted lowercase letter. 

Pars. (44), (45). Pub. L. 100-26, §7(i)(l), (k)(l)(A), in- 
serted "The term" after par. designation and sub- 
stituted "October 1, 1986" for "the date of the enact- 
ment of the Goldwater-Nichols Department of Defense 
Reorganization Act of 1986". 

1986— Par. (43). Pub. L. 99-348 added par. (43). 

Pars. (44), (45). Pub. L. 99-433 added pars. (44) and (45). 

1985— Par. (41). Pub. L. 99-145 substituted "rear admi- 
ral (lower half)" for "commodore". 

1984— Par. (22). Pub. L. 98-525, § 414(a)(1)(A), inserted 
"It does not include full-time National Guard duty." 

Par. (24). Pub. L. 98-525, § 414(a)(1)(B), inserted "or 
full-time National Guard duty". 

Par. (42). Pub. L. 98-525, § 414(a)(1)(C), added par. (42). 

1981— Par. (41). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Pub. L. 97-22 inserted "or Coast Guard" after "Navy". 

1980— Par. (22). Pub. L. 96-513, §501(2), struck out 
"duty on the active list," after "It includes". 

Par. (36). Pub. L. 96-513, § 115(a), struck out par. (36) 
which provided that "dependent", with respect to a fe- 
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male member of an armed force, did not include her 
husband, unless he was in fact dependent on her for his 
chief support, or her child, unless his father was dead 
or he was in fact dependent on her for his chief support. 

Pars. (37) to (41). Pub. L. 96-513, §101, added pars. (37) 
to (41). 

1972— Par. (2). Pub. L. 92-492 inserted "Except as pro- 
vided in section 101(1) of title 32 for laws relating to the 
militia, the National Guard, the Army National Guard 
of the United States," before "Territory". 

1968— Par. (8)(D). Pub. L. 90-623 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 

Par. 36. Pub. L. 90-235 added par. (36). 

1962— Par. (31)(A). Pub. L. 87-649 substituted "section 
206 of title 37" for "section 301 of title 37". 

1960— Par. (2). Pub. L. 80-624 struck out reference to 
Hawaii. 

1959— Par. (2). Pub. L. 80-70 struck out reference to 

1958— Par. (25). Pub. L. 85-861, §1(1), added par. (25). 
Par. (35). Pub. L. 85-861, § 33(a)(1), added par. (35). 

Effective Date of 2002 Amendment 

Pub. L. 107-296, title XVII, § 1704(g), Nov. 25, 2002, 116 
Stat. 2316, provided that: "The amendments made by 
this section (other than subsection (f)) [see Tables for 
classification] shall take effect on the date of transfer 
of the Coast Guard to the Department [of Homeland Se- 
curity]." 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by section 1671(c)(1) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, and 
amendment by section 1621 of Pub. L. 103-337 effective 
Oct. 1, 1996, see section 1691 of Pub. L. 103-337, set out 
as an Effective Date note under section 10001 of this 
title. 

Effective Date of 1987 Amendment 

Section 1233(c)[(l)] of Pub. L. 100-180 provided that: 
"The amendments made by subsection (a) [amending 
this section, section 2432 of this title, and section 406b 
of Title 37, Pay and Allowances of the Uniformed Serv- 
ices] shall apply as if included in the enactment of the 
Defense Technical Corrections Act of 1987 (Public Law 
100-26)." 

Effective Date of 1981 Amendment 

Section 405(f) of Pub. L. 97-86 provided that: "The 
amendments made by this section [amending this sec- 
tion, sections 525, 601, 611, 612, 619, 625, 634, 635, 637, 638, 
645, 741, 5138, 5149, 5155, 5442, 5444, 5457, 5501, and 6389 of 
this title, section 201 of Title 37, Pay and Allowances of 
the Uniformed Services, and a provision set out as a 
note under section 611 of this title] shall take effect as 
of September 15, 1981." 

Effective Date of 1980 Amendment 

Section 701 of Pub. L. 96-513 provided that: 

"(a) Except as provided in subsection (b), this Act and 
the amendments made by this Act [see Tables for clas- 
sification] shall take effect on September 15, 1981. 

"(b)(1) The authority to prescribe regulations under 
the amendments made by titles I through IV and under 
the provisions of title VI shall take effect on the date 
of the enactment of this Act [Dec. 12, 1980]. 

"(2) The amendment made by section 415 [enacting 
section 302(h) of Title 37, Pay and Allowances of the 
Uniformed Services] shall take effect as of July 1, 1980. 

"(3) The amendments made by part B of title V shall 
take effect on the date of the enactment of this Act 
[Dec. 12, 1980]. 



"(4) Part D of title VI shall take effect on the date of 
the enactment of this Act [Dec. 12, 1980]." 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Inconsist- 
ent Provisions note preceding section 101 of Title 37, 
Pay and Allowances of the Uniformed Services. 

Effective Date of 1958 Amendment 

Section 33(g) of Pub. L. 85-861 provided that: "This 
section [see Tables for classification] is effective as of 
August 10, 1956, for all purposes." 

Short Title of 2009 Amendment 

Pub. L. 111-23, §l(a), May 22, 2009, 123 Stat. 1704, pro- 
vided that: "This Act [enacting sections 139c, 139d, 2334, 
and 2433a of this title, amending sections 139a, 181, 
2306b, 2366a, 2366b, 2430, 2433, 2434, 2445c, 2501, and 2505 of 
this title and section 5315 of Title 5, Government Orga- 
nization and Employees, enacting provisions set out as 
notes under sections 139a, 139c, 181, 2302, 2366a, 2366b, 
2430, and 2433a of this title, and amending provisions 
set out as a note under section 2304 of this title] may 
be cited as the 'Weapon Systems Acquisition Reform 
Act of 2009'." 

Short Title of 2008 Amendment 

Pub. L. 110-317, §l(a), Aug. 29, 2008, 122 Stat. 3526, pro- 
vided that: "This Act [amending sections 1145, 1146, and 
1174 of this title, sections 2108 and 8521 of Title 5, Gov- 
ernment Organization and Employees, section 685 of 
Title 26, Internal Revenue Code, section 303a of Title 37, 
Pay and Allowances of the Uniformed Services, and sec- 
tions 3011, 3012, 3702, and 4211 of Title 38, Veterans' Ben- 
efits, and enacting provisions set out as notes under 
section 2108 of Title 5 and section 685 of Title 26] may 
be cited as the 'Hubbard Act'." 

Pub. L. 110-181, div. A, title VIII, §800, Jan. 28, 2008, 
122 Stat. 202, provided that: "This title [see Tables for 
classification] may be cited as the 'Acquisition Im- 
provement and Accountability Act of 2007'." 

Pub. L. 110-181, div. A, title XVIII, §1801, Jan. 28, 2008, 
122 Stat. 496, provided that: "This title [enacting sec- 
tion 10508 of this title, amending sections 113, 164, 526, 
10501 to 10503, 10541, 14508, 14511, and 14512 of this title, 
and enacting provisions set out as notes under sections 
113 and 164 of this title and section 104 of Title 32, Na- 
tional Guard] may be cited as the 'National Guard Em- 
powerment Act of 2007'." 

Short Title of 2005 Amendment 

Pub. L. 109-148, div. A, title VIII, § 8126(a), Dec. 30, 
2005, 119 Stat. 2728, which provided that this Act, prob- 
ably meaning section 8126 of div. A of Pub. L. 109-148, 
which amended section 2554 of this title and section 
5309 of Title 42, The Public Health and Welfare, and en- 
acted provisions set out as notes under section 2554 of 
this title and section 301 of Title 5, Government Organi- 
zation and Employees, could be cited as the "Support 
Our Scouts Act of 2005", was repealed by Pub. L. 
109-364, div. A, title X, § 1071(f)(3), Oct. 17, 2006, 120 Stat. 
2402. 

Short Title of 1999 Amendment 

Pub. L. 106-38, §1, July 22, 1999, 113 Stat. 205, provided 
that: "This Act [enacting provisions set out as notes 
under section 2431 of this title and section 5901 of Title 
22, Foreign Relations and Intercourse] may be cited as 
the 'National Missile Defense Act of 1999'." 

Short Title of 1991 Amendment 

Pub. L. 102-25, §1, Apr. 6, 1991, 105 Stat. 75, provided 
that: "This Act [see Tables for classification] may be 
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cited as the 'Persian Gulf Conflict Supplemental Au- 
thorization and Personnel Benefits Act of 1991'." 

Short Title op 1987 Amendment 

Section 1 of Pub. L. 100-26 provided that: "This Act 
[see Tables for classification] may be cited as the 'De- 
fense Technical Corrections Act of 1987'." 

Short Title op 1981 Amendment 

Section 1(a) of Pub. L. 97-22 provided that: "this Act 
[see Tables for classification] may be cited as the 'De- 
fense Officer Personnel Management Act Technical 
Corrections Act'." 

Short Title op 1980 Amendment 

Section 1(a) of Pub. L. 96-513 provided that: "This Act 
[see Tables for classification] may be cited as the 'De- 
fense Officer Personnel Management Act'." 

Savings Provision 

Section 703 of Pub. L. 96-513 provided that: "Except as 
otherwise provided in this Act, the provisions of this 
Act and the amendments made by this Act [see Tables 
for classification] do not affect rights and duties that 
matured, penalties that were incurred, and proceedings 
that were begun before the effective date of this Act 
[see Effective Date of 1980 Amendment note above]." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Laws in Suspended Status Prior to 1980 
Amendment by Pub. L. 96-513 

Section 702 of Pub. L. 96-513 provided that: "If a pro- 
vision of law that is in a suspended status on the day 
before the effective date of this Act [see Effective Date 
of 1980 Amendment note above] is amended by this Act 
[see Tables for classification], the suspended status of 
that provision is not affected by that amendment." 

National Oceanic and Atmospheric Administration 

Authority vested by this title in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

Public Health Service 

Authority vested by this title in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

Coordination op Certain Sections op an Act With 
Other Provisions of That Act 

Pub. L. 109-364, div. A, title X, §1071(i), Oct. 17, 2006, 
120 Stat. 2403, provided that: "For purposes of applying 
amendments made by provisions of this Act other than 
provisions of this section [see Tables for classification], 
this section shall be treated as having been enacted im- 
mediately before the other provisions of this Act." 

Pub. L. 107-107, div. A, title X, §1048(j), Dec. 28, 2001, 
115 Stat. 1230, provided that: "For purposes of applying 
amendments made by provisions of this Act other than 
provisions of this section [see Tables for classification], 
this section shall be treated as having been enacted im- 
mediately before the other provisions of this Act." 



Pub. L. 106-398, §1 [[div. A], title X, § 1087(h)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-294, provided that: "For pur- 
poses of applying amendments made by provisions of 
this Act other than provisions of this section [section 
1087 of H.R. 5408, as enacted by section 1 of Pub. L. 
106-398, see Tables for classification], this section shall 
be treated as having been enacted immediately before 
the other provisions of this Act." 

Pub. L. 106-65, div. A, title X, § 1066(e), Oct. 5, 1999, 113 
Stat. 773, provided that: "For purposes of applying 
amendments made by provisions of this Act other than 
provisions of this section [see Tables for classification], 
this section shall be treated as having been enacted im- 
mediately before the other provisions of this Act." 

Pub. L. 105-261, div. A, title X, § 1069(e), Oct. 17, 1998, 
112 Stat. 2137, provided that: "For purposes of applying 
amendments made by provisions of this Act other than 
provisions of this section [see Tables for classification], 
this section shall be treated as having been enacted im- 
mediately before the other provisions of this Act." 

Pub. L. 105-85, div. A, title X, §1073(1), Nov. 18, 1997, 
111 Stat. 1907, provided that: "For purposes of applying 
amendments made by provisions of this Act other than 
provisions of this section [see Tables for classification], 
this section shall be treated as having been enacted im- 
mediately before the other provisions of this Act." 

Section 1074(e) of Pub. L. 104-201 provided that: "For 
purposes of applying amendments made by provisions 
of this Act other than provisions of this section [see 
Tables for classification], this section shall be treated 
as having been enacted immediately before the other 
provisions of this Act." 

Section 1506 of title XV of div. A of Pub. L. 104-106 
provided that: "For purposes of applying amendments 
made by provisions of this Act other than provisions of 
this title [see Tables for classification], this title shall 
be treated as having been enacted immediately before 
the other provisions of this Act." 

Section 1070(h) of Pub. L. 103-337 provided that: "For 
purposes of applying amendments made by provisions 
of this Act other than this section [see Tables for clas- 
sification], this section shall be treated as having been 
enacted immediately before the other provisions of this 
Act." 

Pub. L. 103-160, div. A, title XI, § 1182(h), Nov. 30, 1993, 
107 Stat. 1774, provided that: "For purposes of applying 
the amendments made by provisions of this Act other 
than this section [see Tables for classification], this 
section shall be treated as having been enacted imme- 
diately before the other provisions of this Act." 

Section 1055 of Pub. L. 102-484 provided that: "For 
purposes of applying the amendments made by provi- 
sions of this Act other than sections 1052, 1053, and 1054 
[see Tables for classification], those sections shall be 
treated as having been enacted immediately before the 
other provisions of this Act." 

Congressional Defense Committees Defined 

The following provisions provided that the term 
"congressional defense committees" for purposes of the 
Acts in which they were contained has the meaning 
given that term in subsec. (a)(16) of this section: 

Pub. L. 112-81, §3, Dec. 31, 2011, 125 Stat. 1316. 

Pub. L. 111-383, §3, Jan. 7, 2011, 124 Stat. 4151. 

Pub. L. 111-84, §3, Oct. 28, 2009, 123 Stat. 2208. 

Pub. L. 110-417, §3, Oct. 14, 2008, 122 Stat. 4372. 

Pub. L. 110-181, §3, Jan. 28, 2007, 122 Stat. 23. 

Pub. L. 109-364, §3, Oct. 17, 2006, 120 Stat. 2100. 

Pub. L. 109-163, §3, Jan. 6, 2006, 119 Stat. 3152. 

Pub. L. 108-375, §3, Oct. 28, 2004, 118 Stat. 1825. 

Pub. L. 109-148, div. A, title VIII, §8028, Dec. 30, 2005, 
119 Stat. 2704, provided that for purposes of Pub. L. 
109-148 the term "congressional defense committees" 
means the Armed Services Committee of the House of 
Representatives, the Armed Services Committee of the 
Senate, the Subcommittee on Defense of the Commit- 
tee on Appropriations of the Senate, and the Sub- 
committee on Defense of the Committee on Appropria- 
tions of the House of Representatives and, for any mat- 
ter pertaining to basic allowance for housing, facilities 



Page 25 



TITLE 10— ARMED FORCES 



§101 



sustainment, restoration and modernization, environ- 
mental restoration and the Defense Health Program, 
"congressional defense committees" also means the 
Subcommittee on Military Quality of Life and Veter- 
ans Affairs, and Related Agencies [subcommittee juris- 
diction now in Subcommittee on Military Construc- 
tion, Veterans Affairs, and Related Agencies and Sub- 
committee on Defense] of the Committee on Appropria- 
tions of the House of Representatives. 

The following provisions defined the term "congres- 
sional defense committees" for purposes of the Acts in 
which they were contained to mean the Armed Services 
Committee of the House of Representatives, the Armed 
Services Committee of the Senate, the Subcommittee 
on Defense of the Committee on Appropriations of the 
Senate, and the Subcommittee on Defense of the Com- 
mittee on Appropriations of the House of Representa- 
tives: 

Pub. L. 111-118, div. A, title VIII, §8028, Dec. 19, 2009, 
123 Stat 3434 

Pub. L. 110-329, div. C, title VIII, §8028, Sept. 30, 2008, 
122 Stat. 3627 (definition applies to div. C only). 

Pub. L. 110-116, div. A, title VIII, §8027, Nov. 13, 2007, 
121 Stat. 1320. 

Pub. L. 109-289, div. A, title VIII, §8025, Sept. 29, 2006, 
120 Stat. 1279. 

Pub. L. 108-287, title VIII, §8030, Aug. 5, 2004, 118 Stat. 
977. 

Pub. L. 108-87, title VIII, §8031, Sept. 30, 2003, 117 Stat. 
1079. 

Pub. L. 107-248, title VIII, §8031, Oct. 23, 2002, 116 Stat. 
1543. 

Pub. L. 107-117, div. A, title VIII, §8034, Jan. 10, 2002, 
115 Stat. 2255. 

Pub. L. 106-259, title VIII, §8034, Aug. 9, 2000, 114 Stat. 
682. 

Pub. L. 106-79, title VIII, §8036, Oct. 25, 1999, 113 Stat. 
1239. 

The following provisions defined the term "congres- 
sional defense committees" for purposes of the Acts in 
which they were contained to mean the Committee on 
Armed Services and the Committee on Appropriations 
of the Senate and the Committee on Armed Services 
and the Committee on Appropriations of the House of 
Representatives: 

Pub. L. 108-136, §3, Nov. 24, 2003, 117 Stat. 1406. 

Pub. L. 107-314, §3, Dec. 2, 2002, 116 Stat. 2471. 

Pub. L. 107-107, §3, Dec. 28, 2001, 115 Stat. 1027. 

Pub. L. 106-398, §1 [§3], Oct. 30, 2000, 114 Stat. 1654, 
1654A-19. 

Pub. L. 106-65, §3, Oct. 5, 1999, 113 Stat. 529. 

Pub. L. 103-337, §3, Oct. 5, 1994, 108 Stat. 2678. 

Pub. L. 103-160, §3, Nov. 30, 1993, 107 Stat. 1562. 

Pub. L. 102-484, §3, Oct. 23, 1992, 106 Stat. 2331. 

Pub. L. 102-190, §3, Dec. 5, 1991, 105 Stat. 1301. 

Pub. L. 102-25, §3(4), Apr. 6, 1991, 105 Stat. 77. 

Pub. L. 101-510, § 3, Nov. 5, 1990, 104 Stat. 1498. 

Pub. L. 101-189, §4, Nov. 29, 1989, 103 Stat. 1364. 

The following provisions defined the term "congres- 
sional defense committees" for purposes of the Acts in 
which they were contained to mean the National Secu- 
rity Committee of the House of Representatives, the 
Armed Services Committee of the Senate, the Sub- 
committee on Defense of the Committee on Appropria- 
tions of the Senate, and the Subcommittee on National 
Security of the Committee on Appropriations of the 
House of Representatives: 

Pub. L. 105-262, title VIII, §8036, Oct. 17, 1998, 112 Stat. 
2305. 

Pub. L. 105-56, title VIII, § 8038, Oct. 8, 1997, 111 Stat. 
1229. 

Pub. L. 104-208, div. A. title I, § 101(b) [title VIII. 
§8040], Sept. 30, 1996, 110 Stat. 3009-71, 3009-97. 

Pub. L. 104-fil, title VIII, §8049, Dec. 1, 1995, 109 Stat. 
661. 

The following provisions defined the term "congres- 
sional defense committees" for purposes of the Acts in 
which they were contained to mean the Committee on 
Armed Services and the Committee on Appropriations 
of the Senate and the Committee on National Security 



and the Committee on Appropriations of the House of 
Representatives: 

Pub. L. 105-261, §3, Oct. 17, 1998, 112 Stat. 1935. 

Pub. L. 105-85, §3, Nov. 18, 1997, 111 Stat. 1645. 

Pub. L. 104-201, §3, Sept. 23, 1996, 110 Stat. 2439. 

Pub. L. 104-106, §3, Feb. 10, 1996, 110 Stat. 204. 

The following provisions defined the term "congres- 
sional defense committees" for purposes of the Acts in 
which they were contained to mean the Committees on 
Armed Services, the Committees on Appropriations, 
and the subcommittees on Defense of the Committee on 
Appropriations, of the Senate and the House of Rep- 
resentatives: 

Pub. L. 103-335, title VIII, §8056, Sept. 30, 1994, 108 
Stat. 2631. 

Pub. L. 103-139, title VIII, §8067, Nov. 11, 1993, 107 
Stat. 1455. 

Pub. L. 102-172, title VIII, §8116, Nov. 26, 1991, 105 
Stat. 1203. 

Definitions fob Purposes of Pub. L. 102-25 

Pub. L. 102-25, §3, Apr. 6, 1991, 105 Stat. 77, as amend- 
ed by Pub. L. 102-190, div. A, title XII, § 1203(a), Dec. 5, 
1991, 105 Stat. 1508, provided that: "For the purposes of 
this Act [see Short Title of 1991 Amendment note 
above]: 

"(1) The term 'Operation Desert Storm' means op- 
erations of United States Armed Forces conducted as 
a consequence of the invasion of Kuwait by Iraq (in- 
cluding operations known as Operation Desert Shield, 
Operation Desert Storm, and Operation Provide Com- 
fort). 

"(2) The term 'incremental costs associated with 
Operation Desert Storm' means costs referred to in 
[former] section 251(b)(2)(D)(ii) of the Balanced Budg- 
et and Emergency Deficit Control Act of 1985 
([former] 2 U.S.C. 901(b)(2)(D)(ii)). 

"(3) The term 'Persian Gulf conflict' means the pe- 
riod beginning on August 2, 1990, and ending there- 
after on the date prescribed by Presidential procla- 
mation or by law. 

"(4) The term 'congressional defense committees' 
has the meaning given that term in section 3 of the 
National Defense Authorization Act for Fiscal Year 
1991 (Public Law 101-510; 104 Stat. 1498)." 

CHAPTER 2— DEPARTMENT OF DEFENSE 



See. 

111. Executive department. 

112. Department of Defense: seal. 

113. Secretary of Defense. 

113a. Transmission of annual defense authorization 
request. 

114. Annual authorization of appropriations. 
[114a. Renumbered.] 

115. Personnel strengths: requirement for annual 

authorization. 
115a. Annual defense manpower requirements re- 
port. 

115b. Biennial strategic workforce plan. 

116. Annual operations and maintenance report. 

117. Readiness reporting system: establishment; 

reporting to congressional committees. 

118. Quadrennial defense review. 
118a. Quadrennial quality of life review. 
118b. Quadrennial roles and missions review. 

119. Special access programs: congressional over- 

sight. 



Amendments 

2011— Pub. L. 112-81, div. A, title IX, § 935(a)(2), Dec. 
31, 2011, 125 Stat. 1545, substituted "Biennial strategic 
workforce plan" for "Annual strategic workforce plan" 
in item 115b. 

2009— Pub. L. 111-84. div. A, title XI, §§ 1108(a)(2), 
1109(b)(2)(B)(ii), Oct. 28, 2009, 123 Stat. 2491, 2493, amend- 
ed item 115a generally, substituting "Annual defense 
manpower requirements report" for "Annual manpower 
requirements report", and added item 115b. 
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2008— Pub. L. 110-417, [div. A], title X, § 1061(a)(1), Oct. 
14, 2008, 122 Stat. 4612, added Item 118b. 

2002— Pub. L. 107-314, dlv. A, title V, § 581(a)(2), title 
X, § 1061(b), Dec. 2, 2002, 116 Stat. 2561, 2649, added items 
113a and 118a. 

1999— Pub. L. 106-65, div. A, title IX, § 901(a)(2), Oct. 5, 
1999, 113 Stat. 717, added item 118. 

1998— Pub. L. 105-261, div. A, title III, § 373(a)(2), Oct. 
17, 1998, 112 Stat. 1992, added item 117. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(1), 
Oct. 5, 1994, 108 Stat. 3013, struck out item 115b "Annual 
report on National Guard and reserve component equip- 
ment". 

1992— Pub. L. 102-484, div. A, title X, § 1002(d)(1), Oct. 
23, 1992, 106 Stat. 2480, struck out item 114a "Multiyear 
Defense Program: submission to Congress; consistency 
in budgeting". 

1990— Pub. L. 101-510, div. A, title XIV, § 1402(a)(3)(B), 
Nov. 5, 1990, 104 Stat. 1674, which directed amendment 
of item 114a by substituting "Multiyear" for "Five- 
year", was executed by substituting "Multiyear" for 
"Five-Year" as the probable intent of Congress. 

Pub. L. 101-510, div. A, title XIII, §1331(1), title XIV, 
§ 1483(c)(1), Nov. 5, 1990, 104 Stat. 1673, 1715, substituted 
"Personnel strengths: requirement for annual author- 
ization" for "Annual authorization of personnel 
strengths; annual manpower requirements report" in 
item 115, added items 115a and 115b, and struck out 
items 117 "Annual report on North Atlantic Treaty Or- 
ganization readiness" and 118 "Sale or transfer of de- 
fense articles: reports to Congress". 

1989— Pub. L. 101-189, div. A, title XVI, § 1602(a)(2), 
Nov. 29, 1989, 103 Stat. 1597, added item 114a. 

1987— Pub. L. 100-180, div. A, title XI, § 1132(a)(2), Dec. 
4, 1987, 101 Stat. 1152, added item 119. 

1986— Pub. L. 99-433, title I, § 101(a)(1), Oct. 1, 1986, 100 
Stat. 994, added chapter heading and analysis of sec- 
tions for chapter 2, consisting of items 111 to 118. 



§111. Executive department 

(a) The Department of Defense is an executive 
department of the United States. 

(b) The Department is composed of the follow- 
ing: 

(1) The Office of the Secretary of Defense. 

(2) The Joint Chiefs of Staff. 

(3) The Joint Staff. 

(4) The Defense Agencies. 

(5) Department of Defense Field Activities. 

(6) The Department of the Army. 

(7) The Department of the Navy. 

(8) The Department of the Air Force. 

(9) The unified and specified combatant com- 
mands. 

(10) Such other offices, agencies, activities, 
and commands as may be established or des- 
ignated by law or by the President. 

(11) All offices, agencies, activities, and com- 
mands under the control or supervision of any 
element named in paragraphs (1) through (10). 

(c) If the President establishes or designates 
an office, agency, activity, or command in the 
Department of Defense of a kind other than 
those described in paragraphs (1) through (9) of 
subsection (b), the President shall notify Con- 
gress not later than 60 days thereafter. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 517, §131; renumbered §111 and amended 
Pub. L. 99-433, title I, § 101(a)(2), (b), Oct. 1, 1986, 
100 Stat. 994, 995.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


131 


5:171(a) (less last 10 
words), (b). 


July 26, 1947, ch. 343, 
§ 201(a) (less last 10 
words), (b); restated 
Aug. 10, 1949, oh. 412, §4 
(1st (less last 10 words) 
and 2d pars.), 63 Stat. 
579. 





The words "There is established", in 5 U.S.C. 171(a), 
are omitted as executed. 5 U.S.C. 171(b) (1st 26 words) is 
omitted as covered by the definitions of "department" 
and "military departments" in section 101(5) and (7), 
respectively, of this title. 5 U.S.C. 171(b) (27th through 
49th words) is omitted as executed. 5 U.S.C. 171(b) (last 
18 words) is omitted as surplusage. 

Amendments 

1986— Pub. L. 99-433 renumbered section 131 of this 
title as this section, designated existing provisions as 
subsec. (a), and added subsecs. (b) and (c). 

Change of Name 

Pub. L. 104-106, div. A, title IX, §908, Feb. 10, 1996, 110 
Stat. 406, provided that: 

"(a) Rede sign ation. — The agency in the Department 
of Defense known as the Advanced Research Projects 
Agency shall after the date of the enactment of this 
Act [Feb. 10, 1996] be designated as the Defense Ad- 
vanced Research Projects Agency. 

"(b) References. — Any reference in any law, regula- 
tion, document, record, or other paper of the United 
States or in any provision of this Act to the Advanced 
Research Projects Agency shall be considered to be a 
reference to the Defense Advanced Research Projects 
Agency." 

Short Title of 1986 Amendment 

Section 1(a) of Pub. L. 99-433 provided that: "This Act 
[see Tables for classification] may be cited as the 
'Goldwater-Nichols Department of Defense Reorganiza- 
tion Act of 1986'." 

Transfer of Functions 

For transfer of functions, personnel, assets, and li- 
abilities of the Department of Defense, including the 
functions of the Secretary of Defense relating thereto, 
to the Secretary of Homeland Security, and for treat- 
ment of related references, see sections 121(g)(2), 183(2), 
551(d), 552(d), and 557 of Title 6, Domestic Security, and 
the Department of Homeland Security Reorganization 
Plan of November 25, 2002, as modified, set out as a note 
under section 542 of Title 6. 

Missions and functions of elements of Department of 
Defense as specified in classified annex to Pub. L. 
104-201, and related personnel, assets, and balances of 
appropriations and authorizations of appropriations, 
transferred to National Imagery and Mapping Agency, 
see sections 1111 and 1113 of Pub. L. 104-201, set out as 
notes under section 441 of this title. 

Military Activities in Cyberspace 

Pub. L. 112-81, div. A, title IX, §954, Dec. 31, 2011, 125 
Stat. 1551, provided that: "Congress affirms that the 
Department of Defense has the capability, and upon di- 
rection by the President may conduct offensive oper- 
ations in cyberspace to defend our Nation, Allies and 
interests, subject to — 

"(1) the policy principles and legal regimes that the 

Department follows for kinetic capabilities, including 

the law of armed conflict; and 
"(2) the War Powers Resolution (50 U.S.C. 1541 et 

seq.)." 

Interagency Policy Coordination 

Pub. L. 110-181, div. A, title IX, §952, Jan. 28, 2008, 122 
Stat. 291, provided that: 
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"(a) Plan Required.— Not later than 180 days after 
the date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense shall develop and submit to Con- 
gress a plan to improve and reform the Department of 
Defense's participation In and contribution to the 
interagency coordination process on national security 
issues. 

"(b) Elements. — The elements of the plan shall in- 
clude the following: 

"(1) Assigning either the Under Secretary of De- 
fense for Policy or another official to be the lead pol- 
icy official for improving and reforming the inter- 
agency coordination process on national security is- 
sues for the Department of Defense, with an expla- 
nation of any decision to name an official other than 
the Under Secretary and the relative advantages and 
disadvantages of such decision. 

"(2) Giving the official assigned under paragraph (1) 
the following responsibilities: 

"(A) To be the lead person at the Department of 
Defense for the development of policy affecting the 
national security interagency process. 

"(B) To serve, or designate a person to serve, as 
the representative of the Department of Defense in 
Federal Government forums established to address 
interagency policy, planning, or reforms. 

"(C) To advocate, on behalf of the Secretary, for 
greater interagency coordination and contributions 
in the execution of the National Security Strategy 
and particularly specific operational objectives 
undertaken pursuant to that strategy. 

"(D) To make recommendations to the Secretary 
of Defense on changes to existing Department of 
Defense regulations or laws to Improve the inter- 
agency process. 

"(E) To serve as the coordinator for all planning 
and training assistance that is — 

"(1) designed to improve the interagency proc- 
ess or the capabilities of other agencies to work 
with the Department of Defense; and 

"(ii) provided by the Department of Defense at 
the request of other agencies. 

"(F) To serve as the lead official in Department of 
Defense for the development of deployable joint 
interagency task forces. 
"(c) Factors To Be Considered. — In drafting the 
plan, the Secretary of Defense shall also consider the 
following factors: 

"(1) How the official assigned under subsection 
(b)(1) shall provide input to the Secretary of Defense 
on an ongoing basis on how to incorporate the need 
to coordinate with other agencies into the establish- 
ment and reform of combatant commands. 

"(2) How such official shall develop and make rec- 
ommendations to the Secretary of Defense on a regu- 
lar or an ongoing basis on changes to military and ci- 
vilian personnel to improve interagency coordina- 
tion. 

"(3) How such official shall work with the combat- 
ant command that has the mission for joint warfight- 
ing experimentation and other interested agencies to 
develop exercises to test and validate interagency 
planning and capabilities. 

"(4) How such official shall lead, coordinate, or par- 
ticipate in after-action reviews of operations, tests, 
and exercises to capture lessons learned regarding the 
functioning of the interagency process and how those 
lessons learned will be disseminated. 

"(5) The role of such official in ensuring that future 
defense planning guidance takes Into account the ca- 
pabilities and needs of other agencies. 
"(d) Recommendation on Changes in Law. — The Sec- 
retary of Defense may submit with the plan or with any 
future budget submissions recommendations for any 
changes to law that are required to enhance the ability 
of the official assigned under subsection (b)(1) in the 
Department of Defense to coordinate defense inter- 
agency efforts or to improve the ability of the Depart- 
ment of Defense to work with other agencies. 

"(e) Annual Report.— If an official Is named by the 
Secretary of Defense under subsection (b)(1), the offi- 



cial shall annually submit to Congress a report, begin- 
ning in the fiscal year following the naming of the offi- 
cial, on those actions taken by the Department of De- 
fense to enhance national security interagency coordi- 
nation, the views of the Department of Defense on ef- 
forts and challenges in improving the ability of agen- 
cies to work together, and suggestions on changes 
needed to laws or regulations that would enhance the 
coordination of efforts of agencies. 

"(f) Definition. — In this section, the term 'inter- 
agency coordination', within the context of Depart- 
ment of Defense involvement, means the coordination 
that occurs between elements of the Department of De- 
fense and engaged Federal Government agencies for the 
purpose of achieving an objective. 

"(g) Construction. — Nothing in this provision shall 
be construed as preventing the Secretary of Defense 
from naming an official with the responsibilities listed 
in subsection (b) before the submission of the report re- 
quired under this section." 

Commission on Review op Overseas Military 
Facility Structure op the United States 

Pub. Li. 108-132, §128, Nov. 22, 2003, 117 Stat. 1382, as 
amended by Pub. L. 108-271, §8(b), July 7, 2004, 118 Stat. 
814; Pub. L. 108-324, div. A, §127, Oct. 13, 2004, 118 Stat. 
1229, established the Commission on the Review of the 
Overseas Military Facility Structure of the United 
States to conduct a thorough study of matters relating 
to the military facility structure of the United States 
overseas, directed the Commission to submit a report 
to the President and Congress not later than Aug. 15, 
2005, and provided that the Commission would termi- 
nate 45 days after such date. 

Commission To Assess United States National 
Security Space Management and Organization 

Pub. L. 106-65, div. A, title XVI, subtitle C, Oct. 5, 
1999, 113 Stat. 813, as amended by Pub. L. 106-398, §1 
[[div. A], title X, §1091], Oct. 30, 2000, 114 Stat. 1654, 
1654A-300, established Commission To Assess United 
States National Security Space Management and Orga- 
nization for purpose of assessing (1) manner in which 
military space assets may be exploited to provide sup- 
port for United States military operations, (2) current 
interagency coordination process regarding operation 
of national security space assets, (3) relationship be- 
tween intelligence and nonintelligence aspects of na- 
tional security space, and potential costs and benefits 
of partial or complete merger of programs, projects, (4) 
manner in which military space issues are addressed by 
professional military education institutions, (5) poten- 
tial costs and benefits of establishing changes to exist- 
ing organizational structure of Department of Defense 
for national security space management and organiza- 
tion, and (6) advisability of certain actions relating to 
assignment of specified officers in United States Space 
Command; and further provided for report to Congress 
and Secretary of Defense on its findings and conclu- 
sions not later than six months after first meeting, 
submission to Congress by Secretary of Defense of as- 
sessment of Commission's report not later than 90 days 
after submission of Commission's report, and for termi- 
nation of Commission 60 days after submission of its re- 
port to Congress. 

Commission on National Military Museum 

Pub. L. 106-65, div. B, title XXIX, Oct. 5, 1999, 113 
Stat. 881, as amended by Pub. L. 107-107, div. A, title X, 
§ 1048(g)(9), Dec. 28, 2001, 115 Stat. 1228, established the 
Commission on the National Military Museum to con- 
duct a study regarding construction of a national mili- 
tary museum in the National Capital Area, directed 
that appointments to the Commission be made not 
later than 90 days after Oct. 5, 1999, directed the Com- 
mission to convene its first meeting not later than 60 
days after all appointments, directed the Commission 
to submit a report to Congress not later than 12 months 
after its first meeting, and provided for the termi- 
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nation of the Commission 60 days after submission of 
its report. 

Prohibition on Restriction of Armed Forces Under 
Kyoto Protocol to United Nations Framework 
Convention on Climate Change 

Pub. L. 105-261, div. A, title XII, §1232, Oct. 17, 1998, 
112 Stat. 2155, provided that: 

"(a) In General. — Notwithstanding any other provi- 
sion of law, no provision of the Kyoto Protocol to the 
United Nations Framework Convention on Climate 
Change, or any regulation issued pursuant to such pro- 
tocol, shall restrict the training or operations of the 
United States Armed Forces or limit the military 
equipment procured by the United States Armed 
Forces. 

"(b) Waiver. — A provision of law may not be con- 
strued as modifying or superseding the provisions of 
subsection (a) unless that provision of law — 
"(1) specifically refers to this section; and 
"(2) specifically states that such provision of law 

modifies or supersedes the provisions of this section. 

"(c) Matters Not Affected. — Nothing in this sec- 
tion shall be construed to preclude the Department of 
Defense from implementing any measure to achieve ef- 
ficiencies or for any other reason independent of the 
Kyoto Protocol." 

Applicability of Certain Pay Authorities to Mem- 
bers of Specified Independent Study Organiza- 
tions 

Pub. L. 105-85, div. A, title X, §1081, Nov. 18, 1997, 111 
Stat. 1916, provided that: 

"(a) Applicability of Certain Pay Authorities. — (1) 
An individual who is a member of a commission or 
panel specified in subsection (b) and is an annuitant 
otherwise covered by section 8344 or 8468 of title 5, 
United States Code, by reason of membership on the 
commission or panel is not subject to the provisions of 
that section with respect to such membership. 

"(2) An individual who is a member of a commission 
or panel specified in subsection (b) and is a member or 
former member of a uniformed service is not subject to 
the provisions of subsections (b) and (c) of section 5532 
of such title with respect to membership on the com- 
mission or panel. 
"(b) Specified Entities.— Subsection (a) applies— 

"(1) effective as of September 23, 1996, to members 
of the National Defense Panel established by section 
924 of the National Defense Authorization Act for Fis- 
cal Year 1997 (Public Law 104-201; 110 Stat. 2626) [for- 
merly set out below]; and 

"(2) effective as of October 9, 1996, to members of 
the Commission on Servicemembers and Veterans 
Transition Assistance established by section 701 of 
the Veterans' Benefits Improvements Act of 1996 
(Public Law 104-275; 110 Stat. 3346; 38 U.S.C. 545 
note)." 

Mission of White House Communications Agency 

Pub. L. 104-201, div. A, title IX, §912, Sept. 23, 1996, 110 
Stat. 2623, as amended by Pub. L. 109-163, div. A, title 
IX, §906, Jan. 6, 2006, 119 Stat. 3402, provided that: 

"(a) Telecommunications Support and Audiovisual 
Support Services. — The Secretary of Defense shall en- 
sure that the activities of the White House Commu- 
nications Agency in providing support services on a 
nonreimbursable basis for the President from funds ap- 
propriated for the Department of Defense for any fiscal 
year are limited to the provision of telecommunica- 
tions support and audiovisual support services to the 
President and Vice President and to related elements 
(as defined in regulations of that agency and specified 
by the President with respect to particular individuals 
within those related elements). 

"(b) Other Support. — Support services other than 
telecommunications and audiovisual support services 
described in subsection (a) may be provided by the De- 
partment of Defense for the President through the 



White House Communications Agency on a reimburs- 
able basis. 

"(c) White House Communications Agency. — For pur- 
poses of this section, the term 'White House Commu- 
nications Agency' means the element of the Depart- 
ment of Defense within the Defense Communications 
Agency that is known on the date of the enactment of 
this Act [Sept. 23, 1996] as the White House Commu- 
nications Agency and includes any successor agency." 

Military Force Structure Review 

Pub. L. 104-201, div. A, title IX, subtitle B, Sept. 23, 
1996, 110 Stat. 2623, directed Secretary of Defense, in 
consultation with Chairman of the Joint Chiefs of 
Staff, to complete in 1997 a review of defense program 
of United States, which was to include comprehensive 
examination of defense strategy, force structure, force 
modernization plans, infrastructure, budget plan, and 
other elements of defense program and policies with 
view toward determining and expressing defense strat- 
egy of United States and establishing revised defense 
program through year 2005, further established Na- 
tional Defense Panel to complete review and report to 
Secretary not later than Dec. 1, 1997, further directed 
Secretary to submit final report to Congress not later 
than Dec. 15, 1997, and provided for termination of 
Panel 30 days after submission of report to Secretary. 

Commission on Roles and Missions of Armed 
Forces 

Pub. L. 103-160, div. A, title IX, subtitle E, Nov. 30, 
1993, 107 Stat. 1738, as amended by Pub. L. 103-337, div. 
A, title IX, § 923(a)(1), (2), (b)-(d), Oct. 5, 1994, 108 Stat. 
2830, 2831, established the Commission on Roles and 
Missions of the Armed Forces to review the efficacy 
and appropriateness of post-Cold War era allocations of 
roles, missions, and functions among the Armed Forces 
and to evaluate and report on alternatives and make 
recommendations for changes, directed that appoint- 
ments to the Commission be made within 45 days after 
Nov. 30, 1993, and that the Commission convene its first 
meeting within 30 days of all appointments, and there- 
after submit a report not later than one year after the 
date of its first meeting, directed the Secretary of De- 
fense to submit comments on the report not later than 
90 days following receipt, and provided for the termi- 
nation of the Commission on the last day of the six- 
teenth month after its first meeting or no earlier than 
30 days after submission of comments by the Secretary 
of Defense. 

Termination of Department of Defense Reporting 
Requirements Determined by Secretary of De- 
fense To Be Unnecessary or Incompatible With 
Efficient Management of Department of De- 
fense 

Pub. L. 103-160, div. A, title XI, §1151, Nov. 30, 1993, 107 
Stat. 1758, provided that: 

"(a) Termination of Report Requirements. — Unless 
otherwise provided by a law enacted after the date of 
the enactment of this Act [Nov. 30, 1993], each provision 
of law requiring the submittal to Congress (or any com- 
mittee of Congress) of any report specified in the list 
submitted under subsection (b) shall, with respect to 
that requirement, cease to be effective on October 30, 
1995. 

"(b) Preparation of List. — (1) The Secretary of De- 
fense shall submit to Congress a list of each provision 
of law that, as of the date specified in subsection (c), 
imposes upon the Secretary of Defense (or any other of- 
ficer of the Department of Defense) a reporting require- 
ment described in paragraph (2). The list of provisions 
of law shall include a statement or description of the 
report required under each such provision of law. 

"(2) Paragraph (1) applies to a requirement imposed 
by law to submit to Congress (or specified committees 
of Congress) a report on a recurring basis, or upon the 
occurrence of specified events, if the Secretary deter- 
mines that the continued requirement to submit that 
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report is unnecessary or incompatible with the effi- 
cient management of the Department of Defense. 

"(3) The Secretary shall submit with the list an ex- 
planation, for each report specified in the list, of the 
reasons why the Secretary considers the continued re- 
quirement to submit the report to be unnecessary or 
incompatible with the efficient management of the De- 
partment of Defense. 

"(c) Submission op List. — The list under subsection 
(a) shall be submitted not later than April 30, 1994. 

"(d) Scope of Section. — For purposes of this section, 
the term 'report' includes a certification, notification, 
or other characterization of a communication. 

"(e) Interpretation of Section. — This section does 
not require the Secretary of Defense to review each re- 
port required of the Department of Defense by law." 

Report Provisions Previously Terminated by 
Gold water-Nichols Act 

Pub. L. 101-510, div. A, title XIII, §1321, Nov. 5, 1990, 
104 Stat. 1670, provided that section 1322 of Pub. L. 
101-510, with respect to Goldwater-Nichols termi- 
nations, repeals certain provisions of law containing 
terminated report requirements and section 1323 of 
Pub. L. 101-510, with respect to such terminations, re- 
stores effectiveness of selected other provisions of law 
containing such requirements and described Goldwater- 
Nichols terminations for purposes of such repeals or 
restorations. 

Restoration op Certain Reporting Requirements 
of Title 10 Terminated by Goldwater-Nichols Act 

Pub. L. 101-510, div. A, title XIII, §1323, Nov. 5, 1990, 
104 Stat. 16Y2, restored effectiveness of following report 
and notification provisions previously terminated by 
section 602(c) of the Goldwater-Nichols Department of 
Defense Reorganization Act of 1986, Pub. L. 99-433, for- 
merly set out below: (1) the quarterly report required 
by section 127(c) of this title relating to emergency and 
extraordinary expenses, (2) the notifications required 
by section 2672a(b) of this title relating to urgent ac- 
quisitions of interests in land, (3) the notifications re- 
quired by section 7308(c) of this title relating to the 
transfer or gift of obsolete, condemned, or captured 
vessels, and (4) the notifications required by section 
7309(b) of this title relating to construction or repair of 
vessels in foreign shipyards. 

Goldwater-Nichols Department op Defense Reor- 
ganization Act op 1986; Congressional Declara- 
tion of Policy 

Section 3 of Pub. L. 99-433 provided that: "In enacting 
this Act [see Short Title of 1986 Amendment note 
above], it is the intent of Congress, consistent with the 
congressional declaration of policy in section 2 of the 
National Security Act of 1947 (50 U.S.C. 401)— 

"(1) to reorganize the Department of Defense and 
strengthen civilian authority in the Department; 

"(2) to improve the military advice provided to the 
President, the National Security Council, and the 
Secretary of Defense; 

"(3) to place clear responsibility on the command- 
ers of the unified and specified combatant commands 
for the accomplishment of missions assigned to those 
commands; 

"(4) to ensure that the authority of the command- 
ers of the unified and specified combatant commands 
is fully commensurate with the responsibility of 
those commanders for the accomplishment of mis- 
sions assigned to their commands; 

"(5) to increase attention to the formulation of 
strategy and to contingency planning; 

"(6) to provide for more efficient use of defense re- 
sources; 

"(7) to improve joint officer management policies; 
and 

"(8) otherwise to enhance the effectiveness of mili- 
tary operations and improve the management and ad- 
ministration of the Department of Defense." 



Reduction op Reporting Requirements 

Section 602 of Pub. L. 99-433, as amended by Pub. L. 
100-180, div. A, title XIII, § 1314(a)(4), Dec. 4, 1987, 101 
Stat. 1175; Pub. L. 101-189, div. A, title II, §243, Nov. 29, 
1989, 103 Stat. 1402; Pub. L. 101-510, div. A, title XIII, 
§1324, Nov. 5, 1990, 104 Stat. 1673; Pub. L. 102-83, § 5(c)(2), 
Aug. 6, 1991, 105 Stat. 406, directed Secretary of Defense 
to compile a list of all provisions of law in effect on or 
after Oct. 1, 1986, and before Feb. 1, 1987, which require 
President or any official or employee of Department of 
Defense to submit a report, notification, or study to 
Congress or any committee of Congress and to submit 
this list not later than six months after Oct. 1, 1986, 
with any recommendation or draft of legislation to im- 
plement any changes in law recommended by the Sec- 
retary. 

Legislation To Make Required Conforming Changes 
in Law 

Section 604 of Pub. L. 99-433 directed Secretary of De- 
fense, not later than six months after Oct. 1, 1986, to 
submit to Committees on Armed Services of Senate 
and House of Representatives a draft of legislation to 
make any technical and conforming changes to title 10, 
United States Code, and other provisions of law that 
are required or should be made by reason of the amend- 
ments made by Pub. L. 99-433. 

Readiness Status op Military Forces of the 
North Atlantic Treaty Organization; Assess- 
ment, Findings, and Report to Congressional 
Committees 

Pub. L. 96-107, title VIII, §808, Nov. 9, 1979, 93 Stat. 
814, which directed Secretary of Defense to report an- 
nually to Congress on readiness of military forces of 
NATO, was repealed and restated as section 133a (re- 
numbered §117 and repealed) of this title by Pub. L. 
97-295, §§1(2)(A), 6(b), Oct. 12, 1982, 96 Stat. 1287, 1314. 

Defense Manpower Commission 

Pub. L. 93-155, title VII, §§701-708, Nov. 16, 1973, 87 
Stat. 609-611, established the Commission; provided for 
its composition, duties, powers, compensation, staff, 
appropriations, and use of General Services Adminis- 
tration; and directed that interim reports to President 
and Congress be submitted and that Commission termi- 
nate 60 days after its final report which was to be sub- 
mitted not more than 24 months after appointment of 
Commission. 

Air Force Reserve and Air National Guard op 
United States; Study and Investigation of Rel- 
ative Status; Advantages and Disadvantages of 
Alternatives; Modernization and Manpower 
Needs; Report to President and Congress 

Pub. L. 93-155, title VIII, §810, Nov. 16, 1973, 87 Stat. 
618, directed the Secretary of Defense to study the rel- 
ative status of the Air Force Reserve and the Air Na- 
tional Guard of the United States; to measure the ef- 
fects on costs and combat capability as well as other 
advantages and disadvantages of (1) merging the Re- 
serve into the Guard, (2) merging the Guard into the 
Reserve, and (3) retaining the status quo; and to con- 
sider the modernization needs and manpower problems 
of both; and also directed that a report of such study be 
submitted to the President and to the Congress no later 
than Jan. 31, 1975. 

REORGANIZATION PLAN NO. 6 OF 1953 

Eff. June 30, 1953, 18 F.R. 3743, 67 Stat. 638, as amended 
Aug. 6, 1958, Pub. L. 85-559, § 10(b), 72 Stat. 521; Sept. 
7, 1962, Pub. L. 87-651, title III, §307C, 76 Stat. 526 

Prepared by the President and transmitted to the Sen- 
ate and the House of Representatives in Congress as- 
sembled, April 30, 1953, pursuant to the provisions of 
the Reorganization Act of 1949, approved June 20, 
1949, as amended [see 5 U.S.C. 901 et seq.]. 
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DEPARTMENT OP DEFENSE 
Section 1. Transfers of Functions 

(a) All functions of the Munitions Board, the Re- 
search and Development Board, the Defense Supply 
Management Agency, and the Director of Installations 
are hereby transferred to the Secretary of Defense. 

(b) The selection of the Director of the Joint Staff by 
the Joint Chiefs of Staff, and his tenure, shall be sub- 
ject to the approval of the Secretary of Defense. 

(c) The selection of the members of the Joint Staff by 
the Joint Chiefs of Staff, and their tenure, shall be sub- 
ject to the approval of the Chairman of the Joint Chiefs 
of Staff. 

(d) The functions of the Joint Chiefs of Staff with re- 
spect to managing the Joint Staff and the Director 
thereof are hereby transferred to the Chairman of the 
Joint Chiefs of Staff. 

Sec. 2. Abolition of Agencies and Functions 

(a) There are hereby abolished the Munitions Board, 
the Research and Development Board, and the Defense 
Supply Management Agency. 

(b) The offices of Chairman of the Munitions Board, 
Chairman of the Research and Development Board, Di- 
rector of the Defense Supply Management Agency, Dep- 
uty Director of the Defense Supply Management Agen- 
cy, and Director of Installations are hereby abolished. 

(c) The Secretary of Defense shall provide for winding 
up any outstanding affairs of the said abolished agency, 
boards, and offices, not otherwise provided for in this 
reorganization plan. 

(d) The function of guidance to the Munitions Board 
in connection with strategic and logistic plans as re- 
quired by section 213(c) of the National Security Act of 
1947, as amended [section 171h(c) of former Title 5], is 
hereby abolished. 

Sec. 3. Assistant Secretaries of Defense 

[Repealed. Pub. L. 85-599, § 10(b), Aug. 6, 1958, 72 Stat. 
521, eff. six months after Aug. 6, 1958. Section author- 
ized appointment of six additional Assistant Secretar- 
ies and prescribed their duties and compensation.] 

Sec. 4. General Counsel 

[Repealed. Pub. L. 87-651, title III, §307C, Sept. 7, 1962, 
76 Stat. 526. Section authorized appointment of a Gen- 
eral Counsel for the Department of Defense. See section 
140 of this title.] 

Sec. 5. Performance of Functions 

[Repealed. Pub. L. 87-651, title III, §307C, Sept. 7, 1962, 
76 Stat. 526. Section authorized the Secretary of De- 
fense from time to time to make such provisions as he 
deemed appropriate authorizing the performance by 
any other officer, or by any agency or employee, of the 
Department of any function of the Secretary. See sec- 
tion 113 of this title.] 

Sec. 6. Miscellaneous Provisions 

(a) The Secretary of Defense may from time to time 
effect such transfers within the Department of Defense 
of any of the records, property, and personnel affected 
by this reorganization plan, and such transfers of unex- 
pended balances (available or to be made available for 
use In connection with any affected function or agency) 
of appropriations, allocations, and other funds of such 
Department, as he deems necessary to carry out the 
provisions of this reorganization plan. 

(b) Nothing herein shall affect the compensation of 
the Chairman of the Military Liaison Committee (63 
Stat. 762). 

Executive Order No. 12049 

Ex. Ord. No. 12049, Mar. 27, 1978, 43 F.R. 13363, as 
amended by Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 
1055; Ex. Ord. No. 12608, Sept. 9, 1987, 52 F.R. 34617, 
which provided for establishment of Defense Economic 



Adjustment Program and continued the Economic Ad- 
justment Committee, was superseded by Ex. Ord. No. 
12788, Jan. 15, 1992, 57 F.R. 2213, set out as a note under 
section 2391 of this title. 

§ 112. Department of Defense: seal 

The Secretary of Defense shall have a seal for 
the Department of Defense. The design of the 
seal is subject to approval by the President. Ju- 
dicial notice shall be taken of the seal. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 517, §132; renumbered §112 and amended 
Pub. L. 99-433, title I, §§ 101(a)(2), 110(d)(1), Oct. 1, 
1986, 100 Stat. 994, 1002.) 



Historical and Revision Notes 
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section 


Source (U.S. Code) 


Source (Statutes at Large) 


132 


B:171a(e). 


July 26, 1947, ch. 343, 






§ 202(e); added Aug-. 10, 






1949, ch. 412. §5 (10th 






par.), 63 Stat. 580. 



Amendments 

1986— Pub. L. 99-433 renumbered section 132 of this 
title as this section and substituted "Department of 
Defense: seal" for "Seal" in section catchline. 



§ 113. Secretary of Defense 

(a) There is a Secretary of Defense, who is the 
head of the Department of Defense, appointed 
from civilian life by the President, by and with 
the advice and consent of the Senate. A person 
may not be appointed as Secretary of Defense 
within seven years after relief from active duty 
as a commissioned officer of a regular compo- 
nent of an armed force. 

(b) The Secretary is the principal assistant to 
the President in all matters relating to the De- 
partment of Defense. Subject to the direction of 
the President and to this title and section 2 of 
the National Security Act of 1947 (50 U.S.C. 401), 
he has authority, direction, and control over the 
Department of Defense. 

(c) (1) The Secretary shall report annually in 
writing to the President and the Congress on the 
expenditures, work, and accomplishments of the 
Department of Defense during the period cov- 
ered by the report, together with — 

(A) a report from each military department 
on the expenditures, work, and accomplish- 
ments of that department; 

(B) itemized statements showing the savings 
of public funds, and the eliminations of unnec- 
essary duplications, made under sections 125 
and 191 of this title; and 

(C) such recommendations as he considers 
appropriate. 

(2) At the same time that the Secretary sub- 
mits the annual report under paragraph (1), the 
Secretary shall transmit to the President and 
Congress a separate report from the Reserve 
Forces Policy Board on on 1 any reserve compo- 
nent matter that the Reserve Forces Policy 
Board considers appropriate to include in the re- 
port. 

(d) Unless specifically prohibited by law, the 
Secretary may, without being relieved of his re- 
sponsibility, perform any of his functions or du- 



1 So in original. 
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ties, or exercise any of his powers through, or 
with the aid of, such persons in, or organizations 
of, the Department of Defense as he may des- 
ignate. 

(e) (1) The Secretary shall include in his annual 
report to Congress under subsection (c) — 

(A) a description of the major military mis- 
sions and of the military force structure of the 
United States for the next fiscal year; 

(B) an explanation of the relationship of 
those military missions to that force struc- 
ture; and 

(C) the justification for those military mis- 
sions and that force structure. 

(2) In preparing the matter referred to in para- 
graph (1), the Secretary shall take into consider- 
ation the content of the annual national secu- 
rity strategy report of the President under sec- 
tion 108 of the National Security Act of 1947 (50 
U.S.C. 404a) for the fiscal year concerned. 

(f) When a vacancy occurs in an office within 
the Department of Defense and the office is to 
be filled by a person appointed from civilian life 
by the President, by and with the advice and 
consent of the Senate, the Secretary of Defense 
shall inform the President of the qualifications 
needed by a person serving in that office to 
carry out effectively the duties and responsibil- 
ities of that office. 

(g) (1) The Secretary of Defense, with the ad- 
vice and assistance of the Chairman of the Joint 
Chiefs of Staff, shall provide annually to the 
heads of Department of Defense components 
written policy guidance for the preparation and 
review of the program recommendations and 
budget proposals of their respective components. 
Such guidance shall include guidance on — 

(A) national security objectives and policies; 

(B) the priorities of military missions; and 

(C) the resource levels projected to be avail- 
able for the period of time for which such rec- 
ommendations and proposals are to be effec- 
tive. 

(2) The Secretary of Defense, with the ap- 
proval of the President and after consultation 
with the Chairman of the Joint Chiefs of Staff, 
shall provide to the Chairman written policy 
guidance for the preparation and review of con- 
tingency plans, including plans for providing 
support to civil authorities in an incident of na- 
tional significance or a catastrophic incident, 
for homeland defense, and for military support 
to civil authorities. Such guidance shall be pro- 
vided every two years or more frequently as 
needed and shall include guidance on the spe- 
cific force levels and specific supporting re- 
source levels projected to be available for the 
period of time for which such plans are to be ef- 
fective. 

(h) The Secretary of Defense shall keep the 
Secretaries of the military departments in- 
formed with respect to military operations and 
activities of the Department of Defense that di- 
rectly affect their respective responsibilities. 

(i) (l) The Secretary of Defense shall transmit 
to Congress each year a report that contains a 
comprehensive net assessment of the defense ca- 
pabilities and programs of the armed forces of 
the United States and its allies as compared 
with those of their potential adversaries. 



(2) Each such report shall — 

(A) include a comparison of the defense ca- 
pabilities and programs of the armed forces of 
the United States and its allies with the 
armed forces of potential adversaries of the 
United States and allies of the United States; 

(B) include an examination of the trends ex- 
perienced in those capabilities and programs 
during the five years immediately preceding 
the year in which the report is transmitted 
and an examination of the expected trends in 
those capabilities and programs during the pe- 
riod covered by the future-years defense pro- 
gram submitted to Congress during that year 
pursuant to section 221 of this title; 

(C) include a description of the means by 
which the Department of Defense will main- 
tain the capability to reconstitute or expand 
the defense capabilities and programs of the 
armed forces of the United States on short no- 
tice to meet a resurgent or increased threat to 
the national security of the United States; 

(D) reflect, in the overall assessment and in 
the strategic and regional assessments, the de- 
fense capabilities and programs of the armed 
forces of the United States specified in the 
budget submitted to Congress under section 
1105 of title 31 in the year in which the report 
is submitted and in the five-year defense pro- 
gram submitted in such year; and 

(E) identify the deficiencies in the defense 
capabilities of the armed forces of the United 
States in such budget and such five-year de- 
fense program. 

(3) The Secretary shall transmit to Congress 
the report required for each year under para- 
graph (1) at the same time that the President 
submits the budget to Congress under section 
1105 of title 31 in that year. Such report shall be 
transmitted in both classified and unclassified 
form. 

(j)(l) Not later than April 8 of each year, the 
Secretary of Defense shall submit to the Com- 
mittee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee 
on Armed Services and the Committee on Ap- 
propriations of the House of Representatives a 
report on the cost of stationing United States 
forces outside of the United States. Each such 
report shall include a detailed statement of the 
following: 

(A) The costs incurred outside the United 
States in connection with operating, main- 
taining, and supporting United States forces 
outside the United States, including all direct 
and indirect expenditures of United States 
funds in connection with such stationing. 

(B) The amount of direct and indirect sup- 
port for the stationing of United States forces 
provided by each host nation. 

(2) In this subsection, the term "United 
States", when used in a geographic sense, in- 
cludes the territories and possessions of the 
United States. 

(k) The Secretary of Defense, with the advice 
and assistance of the Chairman of the Joint 
Chiefs of Staff, shall provide annually to the 
Secretaries of the military departments and to 
the commanders of the combatant commands 
written guidelines to direct the effective detec- 
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tion and monitoring of all potential aerial and 
maritime threats to the national security of the 
United States. Those guidelines shall include 
guidance on the specific force levels and specific 
supporting resources to be made available for 
the period of time for which the guidelines are 
to be in effect. 

(0(1) The Secretary shall include in the annual 
report to Congress under subsection (c) the fol- 
lowing: 

(A) A comparison of the amounts provided in 
the defense budget for support and for mission 
activities for each of the preceding five fiscal 
years. 

(B) A comparison of the following for each of 
the preceding five fiscal years: 

(i) The number of military personnel, 
shown by major occupational category, as- 
signed to support positions or to mission po- 
sitions. 

(ii) The number of civilian personnel, 
shown by major occupational category, as- 
signed to support positions or to mission po- 
sitions. 

(iii) The number of contractor personnel 
performing support functions. 

(C) An accounting for each of the preceding 
five fiscal years of the following: 

(i) The number of military and civilian 
personnel, shown by armed force and by 
major occupational category, assigned to 
support positions. 

(ii) The number of contractor personnel 
performing support functions. 

(D) An identification, for each of the three 
workforce sectors (military, civilian, and con- 
tractor) of the percentage of the total number 
of personnel in that workforce sector that is 
providing support to headquarters and head- 
quarters support activities for each of the pre- 
ceding five fiscal years. 

(2) Contractor personnel shall be determined 
for purposes of paragraph (1) by using contractor 
full-time equivalents, based on the inventory re- 
quired under section 2330a of this title. 

(m) Information To Accompany Funding Re- 
quest for Contingency Operation. — Whenever 
the President submits to Congress a request for 
appropriations for costs associated with a con- 
tingency operation that involves, or likely will 
involve, the deployment of more than 500 mem- 
bers of the armed forces, the Secretary of De- 
fense shall submit to Congress a report on the 
objectives of the operation. The report shall in- 
clude a discussion of the following: 

(1) What clear and distinct objectives guide 
the activities of United States forces in the 
operation. 

(2) What the President has identified on the 
basis of those objectives as the date, or the set 
of conditions, that defines the endpoint of the 
operation. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 517, §133; amended Pub. L. 96-513, title 
V, §511(3), Dec. 12, 1980, 94 Stat. 2920; Pub. L. 
97-252, title XI, §1105, Sept. 8, 1982, 96 Stat. 739; 
Pub. L. 97-295, §1(1), Oct. 12, 1982, 96 Stat. 1287; 
renumbered §113 and amended Pub. L. 99-433, 
title I, §§ 101(a)(2), 102, 110(b)(2), (d)(2), title III, 



§ 301(b)(2), title VI, § 603(b), Oct. 1, 1986, 100 Stat. 
994, 996, 1002, 1022, 1075; Pub. L. 100-26, § 7(d)(1), 
Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div. A, 
title XII, §1214, Dec. 4, 1987, 101 Stat. 1157; Pub. 
L. 100-370, §l(o)(l), July 19, 1988, 102 Stat. 850; 
Pub. L. 100-456, div. A, title VII, §731, title XI, 
§1101, Sept. 29, 1988, 102 Stat. 2003, 2042; Pub. L. 
101-189, div. A, title XVI, § 1622(c)(1), Nov. 29, 
1989, 103 Stat. 1604; Pub. L. 101-510, div. A, title 
XIII, § 1322(a)(1), Nov. 5, 1990, 104 Stat. 1671; Pub. 
L. 102-190, div. A, title III, §341, Dec. 5, 1991, 105 
Stat. 1343; Pub. L. 103-337, div. A, title X, 
§ 1070(a)(1), title XVI, § 1671(c)(2), Oct. 5, 1994, 108 
Stat. 2855, 3014; Pub. L. 104-106, div. A, title XV, 
§§ 1501(a)(8)(B), 1502(a)(3), 1503(a)(1), Feb. 10, 1996, 
110 Stat. 495, 502, 510; Pub. L. 104-201, div. A, title 
XII, § 1255(c), Sept. 23, 1996, 110 Stat. 2698; Pub. L. 
105-85, div. A, title IX, §903, Nov. 18, 1997, 111 
Stat. 1854; Pub. L. 105-261, div. A, title IX, 
§ 915(a), title XII, § 1212(b), Oct. 17, 1998, 112 Stat. 
2101, 2152; Pub. L. 106-65, div. A, title X, §1067(1), 
Oct. 5, 1999, 113 Stat. 774; Pub. L. 110-181, div. A, 
title IX, § 903(a), title XVIII, § 1815(e), Jan. 28, 
2008, 122 Stat. 273, 500; Pub. L. 111-383, div. A, 
title V, § 514(b), Jan. 7, 2011, 124 Stat. 4213; Pub. 
L. 112-81, div. A, title IX, § 933(a), title X, 
§1064(1), Dec. 31, 2011, 125 Stat. 1543, 1586.) 

Historical and Revision Notes 
1962 Act 



Revised 
section 



133(a) 
133(b) 
133(c) 
133(d) 



Source (U.S. Code) 



5:171(a) (last 10 words). 

5:171a(a). 

5:171a(b). 

5:171a(d). 

5:171a-l. 

5:171a(f). 

5:171n(a) (as applicable to 

5:171a(f)). 
[Uncodified: 1953 Reorg\ 

Plan No. 6, §5, eff. 

June 30, 1953, 67 Stat. 

639]. 
5:171n(a). 



Source (Statutes at Large) 



July 26, 1947, ch. 343. 
§§ 201(a) (last 10 words), 
202(a), (b); restated 
Aug. 10, 1949, ch. 412, 
§§4 (last 10 words of 1st 
par.), 5 (1st and 2d 
pars.), 63 Stat. 579, 580. 

July 26, 1947, ch. 343, 
§ 202(d): added Apr. 2, 
1949, ch. 47, §1: restated 
Aug. 10, 1949, ch. 412, §5 
(9th par.): restated 
Aug. 6, 1958. Pub. L. 
85-599, §3(b). 72 Stat. 
516. 

July 26, 1947, ch. 343. 
§ 202(f); added Aug. 10, 
1949, ch. 412, §5 (11th 
par.), 63 Stat. 581. 

July 26, 1947, ch. 343. 
§ 308(a) (as applicable 
to § 202(f)). 61 Stat. 509. 

July 9, 1952, ch. 608, 
§ 257(e). 66 Stat. 497: 
Sept. 3, 1954, ch. 1257, 
§ 702(c). 68 Stat. 1189. 

1953 Reorg. Plan No. 6. 
§5, eff. June 30, 1953, 67 
Stat. 639. 



In subsection (a), the last sentence is substituted for 
5 U.S.C. 171a(a) (proviso). 

In subsection (b), the words "this title and section 401 
of title 50" are substituted for 5 U.S.C. 171a(b) (13th 
through 30th words of last sentence), since those words 
merely described the coverage of this title and section 
401 of title 50. 

In subsection (c), the words "during the period cov- 
ered by the report" are inserted for clarity. The follow- 
ing substitutions are made: "under section 125 of this 
title" for "pursuant to the provisions of this Act" since 
125 of this title relates to the duty of the Secretary of 
Defense to take action to save public funds and to 
eliminate duplication in the Department of Defense; 
and the last 22 words of clause (3) for 5 U.S.C. 171a-l 
(last 13 words). 

In subsection (d), section 5 of 1953 Reorganization 
Plan No. 6 is omitted as covered by 5 U.S.C. 171a(f). 
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1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


133(e) 


10:133 (note). 


Oct. 7, 1975, Pub. L. 






94-106. §812. 89 Stat. 






540. 



The words "prepare and" are omitted as surplus. 



1988 Act 

Subsection (k) is based on Pub. L. 100-202, § 101(b) 
[title VIII, §8042], 101 Stat. 1329-69. 

Section 8042 of the FY88 Defense Appropriations Act 
(Public Law 100-202) established a requirement for the 
Secretary of Defense to submit an annual report on the 
cost of stationing' United States forces overseas. Under 
that section, the annual report is to be sent to the 
Committees on Appropriations of the two Houses. In 
codifying' that section as section 113(k) of title 10, the 
committee added the two Armed Services Committees 
as committees to be sent the annual report. This minor 
change from the source law does not change the nature 
of the report to be submitted. 

The committee notes that the source section does not 
specify the period of time to be covered by the report. 
In the absence of statutory language specifying the pe- 
riod to be covered by the report, it would seem reason- 
able to conclude that the report should cover the pre- 
vious fiscal year. The committee notes, however, that 
the report of the Senate Appropriations Committee on 
its FY88 defense appropriations bill (S. Rpt. 100-235) 
states that this new annual report "should cover the 
budget years and the 2 previous fiscal years" (page 54). 
The committee believes that such a requirement may 
be unnecessarily burdensome and in any case, if such a 
requirement is intended, should be stated in the stat- 
ute. In the absence of clear intent, the provision is pro- 
posed to be codified without specifying the period of 
time to be covered by the annual report. 

In codifying this provision, the committee also 
changed the term "United States troops" in the source 
law to "United States forces" for consistency in usage 
in title 10 and as being preferable usage. No change in 
meaning is intended. The committee also changed 
"overseas" to "outside the United States" and defined 
"United States" for this purpose to include the terri- 
tories and possessions of the United States. The com- 
mittee was concerned that the term "overseas" read 
literally could include Hawaii or Guam, an interpreta- 
tion clearly not intended in enacting section 8042. The 
committee notes that the Senate report referred to 
above states "For the purposes of this report [meaning 
the new DOD annual report], U.S. forces stationed over- 
seas are considered to be those outside of the United 
States and its territories.". The committee extrapo- 
lates from this statement that provisions in the report 
requirement relating to expenditures "overseas" and 
costs incurred "overseas" are also to be construed as 
relating to matters outside the United States and its 
territories and has prepared the codified provision ac- 
cordingly. 

Amendments 

2011— Subsec. (c)(2). Pub. L. 111-383 substituted "on 
any reserve component matter" for "the reserve pro- 
grams of the Department of Defense and on any other 
matters". 

Subsec. (j)(l)(A) to (C). Pub. L. 112-81, §1064(1)(A), 
added subpar. (B), redesignated former subpar. (B) as 
(A), and struck out former subpars. (A) and (C) which 
read as follows: 

"(A) Costs incurred in the United States and costs in- 
curred outside the United States in connection with 
the stationing of United States forces outside the 
United States. 

"(C) The effect of such expenditures outside the 
United States on the balance of payments of the United 
States." 

Subsec. (j)(2), (3). Pub. L. 112-81, §1064(1)(B), (C), re- 
designated par. (3) as (2) and struck out former par. (2) 



which read as follows: "Bach report under this sub- 
section shall be prepared in consultation with the Sec- 
retary of Commerce." 

Subsec. (I). Pub. L. 112-81, § 933(a), amended subsec. (I) 
generally. Prior to amendment, subsec. (I) related to 
contents of the Secretary's annual report to Congress 
unclsr siifossc (c) 

2008— Subsec. (a). Pub. L. 110-181, § 903(a), substituted 
"seven" for "10". 

Subsec. (g)(2). Pub. L. 110-181, § 1815(e), substituted 
"contingency plans, including plans for providing sup- 
port to civil authorities in an incident of national sig- 
nificance or a catastrophic incident, for homeland de- 
fense, and for military support to civil authorities" for 
"contingency plans". 

1999— Subsec. (j)(l). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

1998— Subsec. (I). Pub. L. 105-261, § 915(a), added sub- 
sec. (I). 

Subsec. (m). Pub. L. 105-261, § 1212(b), added subsec. 
(m). 

1997— Subsec. (g)(2). Pub. L. 105-85 struck out "annu- 
ally" after "Staff, shall provide" and inserted "be pro- 
vided every two years or more frequently as needed and 
shall" after "Such guidance shall". 

1996— Subsec. (c). Pub. L. 104-201, §1255(c)(2)-(5), in- 
serted "(1)" after "(c)", redesignated former pars. (1), 
(2), and (4) as subpars. (A), (B), and (C), respectively, in- 
serted "and" at end of subpar. (B), and added par. (2). 

Subsec. (c)(3). Pub. L. 104-201, § 1255(c)(1), struck out 
par. (3) which read as follows: "a report from the Re- 
serve Forces Policy Board on the reserve programs of 
the Department of Defense, including a review of the 
effectiveness of chapters 51, 337, 361, 363, 549, 573, 837, 861 
and 863 of this title, as far as they apply to reserve offi- 
cers; and". 

Pub. L. 104-106, § 1501(a)(8)(B), made technical correc- 
tion to directory language of Pub. L. 103-337, § 1671(c)(2). 
See 1994 Amendment note below. 

Subsec. (i)(2)(B). Pub. L. 104-106, § 1503(a)(1), sub- 
stituted "the period covered by the future-years de- 
fense program submitted to Congress during that year 
pursuant to section 221" for "the five years covered by 
the five-year defense program submitted to Congress 
during that year pursuant to section 114(g)". 

Subsec. (j)(l). Pub. L. 104-106, § 1502(a)(3), substituted 
"Committee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee on 
National Security and the Committee on Appropria- 
tions of the" for "Committees on Armed Services and 
Committees on Appropriations of the Senate and". 

1994— Subsec. (c)(3). Pub. L. 103-337, § 1671(c)(2), as 
amended by Pub. L. 104-106, § 1501(a)(8)(B), which di- 
rected the substitution of "1219 and 1401 through 1411 of 
this title" for "51, 337, 361, 363, 549, 573, 837, 861 and 863 
of this title, as far as they apply to reserve officers", 
effective Oct. 1, 1996, could not be executed because of 
the intervening amendment by Pub. L. 104-201, 
§ 1255(c)(1). See 1996 Amendment note above. 

Subsec. (e)(2). Pub. L. 103-337, § 1070(a)(1), substituted 
"section 108" for "section 104". 

1991— Subsec. (i)(2)(C) to (E). Pub. L. 102-190 added 
subpar. (C) and redesignated former subpars. (C) and (D) 
as (D) and (E), respectively. 

1990— Subsecs. (i) to (I). Pub. L. 101-510 redesignated 
subsecs. (j) to (I) as (i) to (k), respectively, and struck 
out former subsec. (i) which read as follows: "The Sec- 
retary of Defense shall submit to Congress a written re- 
port, not later than February 15 of each fiscal year, rec- 
ommending the amount of funds to be appropriated to 
the Department of Defense for the next fiscal year for 
functions relating to the formulation and carrying out 
of Department of Defense policies on the control of 
technology transfer and activities related to the con- 
trol of technology transfer. The Secretary shall include 
in that report the proposed allocation of the funds re- 
quested for such purpose and the number of personnel 
proposed to be assigned to carry out such activities 
during such fiscal year." 



§113 



TITLE 10— ARMED FORCES 



Page 34 



1989— Subsec. (j)(2)(B). Pub. L. 101-189 substituted 
"five-year defense program" for "Five-Year Defense 
Program". 

1988— Subsec. (j). Pub. L. 100-456, §731, designated ex- 
isting provisions as par. (1), struck out provision re- 
quiring that each report be transmitted in both a clas- 
sified and an unclassified form, and added pars. (2) and 
(3). 

Subsec. (k). Pub. L. 100-370 added subsec. (k). 

Subsec. (I). Pub. L. 100-456, §1101, added subsec. (I). 

1987— Subsec. (e)(2). Pub. L. 100-26 inserted "(50 U.S.C. 
404a)" after "National Security Act of 1947". 

Subsec. (j). Pub. L. 100-180 added subsec. (j). 

1986— Pub. L. 99-433, § 110(d)(2), struck out 
": appointment; powers and duties; delegation by" at 
end of section catchline. 

Subsecs. (a) to (e). Pub. L. 99-443, § 101(a)(2), redesig- 
nated subsecs. (a) to (e) of section 133 of this title as 
subsecs. (a) to (e) of this section. 

Pub. L. 99-433, § 301(b)(2), substituted "sections 125 
and 191" for "section 125" in subsec. (c)(2). 

Pub. L. 99-433, § 603(b), amended subsec. (e) generally. 
Prior to amendment, subsec. (e) read as follows: "After 
consulting with the Secretary of State, the Secretary 
of Defense shall submit to the Committees on Armed 
Services of the Senate and House of Representatives 
before February 1 of each year a written report on — 
"(1) the foreign policy and military force structure 

for the next fiscal year; 

"(2) the relationship of that policy and structure to 

each other; and 

"(3) the justification for the policy and structure." 

Subsecs. (f) to (h). Pub. L. 99-433, §102, added subsecs. 
(f) to (h). 

Subsec. (i). Pub. L. 99-433, §§ 101(a)(2), 110(b)(2), succes- 
sively redesignated subsec. (h) of section 138 of this 
title as subsec. (h) of section 114 of this title and then 
as subsec. (i) of this section. 

1982— Subsec. (e). Pub. L. 97-295 added subsec. (e). 

Subsec. (i) [formerly § 138(h)]. Pub. L. 97-252, §1105, 
added subsec. (h). See 1986 Amendment note above. 

1980 — Subsec. (b). Pub. L. 96-513 substituted "section 
2 of the National Security Act of 1947 (50 U.S.C. 401)" 
for "section 401 of title 50". 

Effective Date of 1996 Amendment 

Section 1501(f)(3) of Pub. L. 104-106 provided that: 
"The amendments made by this section [see Tables for 
classification] shall take effect as if included in the Re- 
serve Officer Personnel Management Act [Pub. L. 
103-337, div. A, title XVI] as enacted on October 5, 1994." 

Effective Date of 1994 Amendment 

Amendment by section 1671(c)(2) of Pub. L. 103-337 ef- 
fective Oct. 1, 1996, see section 1691(b)(1) of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Delegation of Functions 

Functions of President under various sections dele- 
gated to Secretary of Defense, see Ex. Ord. No. 10621, 
July 1, 1955, 20 F.R. 4759, as amended by Ex. Ord. No. 
11294, Aug. 4, 1966, 31 F.R. 10601; see Ex. Ord. No. 10661, 
Feb. 27, 1956, 21 F.R. 1315; see Ex. Ord. No. 11390, Jan. 22, 
1968, 33 F.R. 841; all set out as notes under section 301 
of Title 3, The President. 

Emergency Preparedness Functions 

For assignment of certain emergency preparedness 
functions to Secretary of Defense, see Parts 1, 2, and 5 
of Ex. Ord. No. 12656, Nov. 18, 1988, 53 F.R. 47491, set out 
as a note under section 5195 of Title 42, The Public 
Health and Welfare. 

Order of Succession 

For order of succession during any period when the 
Secretary has died, resigned, or is otherwise unable to 



perform the functions and duties of the office of Sec- 
retary, see Ex. Ord. No. 13533, Mar. 1, 2010, 75 F.R. 10163, 
set out as a note under section 3345 of Title 5, Govern- 
ment Organization and Employees. 

Strategy to Counter Improvised Explosive Devices 

Pub. L. 112-87, title V, §503, Jan. 3, 2012, 125 Stat. 1896, 
provided that: 
"(a) Strategy. — 

"(1) Establishment. — The Director of National In- 
telligence and the Secretary of Defense shall estab- 
lish a coordinated strategy utilizing all available per- 
sonnel and assets for intelligence collection and 
analysis to identify and counter network activity and 
operations in Pakistan and Afghanistan relating to 
the development and use of improvised explosive de- 
vices. 

"(2) Contents. — The strategy established under 
paragraph (1) shall identify — 

"(A) the networks that design improvised explo- 
sive devices, provide training on improvised explo- 
sive device assembly and employment, and smuggle 
improvised explosive device components into Af- 
ghanistan; 

"(B) the persons and organizations not directly 
affiliated with insurgents in Afghanistan who 
knowingly enable the movement of commercial 
products and material used in improvised explosive 
device construction from factories and vendors in 
Pakistan into Afghanistan; 

"(C) the financiers, financial networks, institu- 
tions, and funding streams that provide resources 
to the insurgency in Afghanistan; and 

"(D) the links to military, intelligence services, 
and government officials who are complicit in al- 
lowing the insurgent networks in Afghanistan to 
operate. 

"(b) Report and Implementation. — Not later than 
120 days after the date of the enactment of this Act 
[Jan. 3, 2012], the Director of National Intelligence and 
the Secretary of Defense shall — 

"(1) submit to the congressional intelligence com- 
mittees [Select Committee on Intelligence of the 
Senate and Permanent Select Committee on Intel- 
ligence of the House of Representatives] and the Com- 
mittees on Armed Services of the House of Represent- 
atives and the Senate a report containing the strat- 
egy established under subsection (a); and 
"(2) implement such strategy." 

Designation of Department of Defense Senior Of- 
ficial With Principal Responsibility for Airship 
Programs 

Pub. L. 112-81, div. A, title IX, §903, Dec. 31, 2011, 125 
Stat. 1532, provided that: "Not later than 180 days after 
the date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall — 

"(1) designate a senior official of the Department of 
Defense as the official with principal responsibility 
for the airship programs of the Department; and 

"(2) set forth the responsibilities of that senior offi- 
cial with respect to such programs." 

Authority to Support Operations and Activities 
of the Office of Security Cooperation in Iraq 

Pub. L. 112-81, div. A, title XII, §1215, Dec. 31, 2011, 125 
Stat. 1631, provided that: 

"(a) Authority. — The Secretary of Defense may sup- 
port United States Government transition activities in 
Iraq by providing funds for the following: 

"(1) Operations and activities of the Office of Secu- 
rity Cooperation in Iraq. 

"(2) Operations and activities of security assistance 
teams in Iraq. 

"(b) Types of Support.— The operations and activi- 
ties for which the Secretary may provide funds under 
the authority in subsection (a) may include life sup- 
port, transportation and personal security, and con- 
struction and renovation of facilities. 
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"(c) Limitation on Amount. — The total amount of 
funds provided under the authority in subsection (a) in 
fiscal year 2012 may not exceed $524,000,000. 

"(d) Source op Funds. — Funds for purposes of sub- 
section (a) for fiscal year 2012 shall be derived from 
amounts available for that fiscal year for operation and 
maintenance for the Air Force. 

"(e) Coverage of Costs of OSCI in Connection With 
Sales of Defense Articles or Defense Services to 
Iraq. — The President shall ensure that any letter of 
offer for the sale to Iraq of any defense articles or de- 
fense services issued after the date of the enactment of 
this Act [Dec. 31, 2011] includes, consistent with the 
provisions of the Arms Export Control Act (22 U.S.C. 
2751 et seq.), charges sufficient to recover the costs of 
operations and activities of security assistance teams 
in Iraq in connection with such sale. 

"(f) Report. — Not later than 180 days after the date 
of the enactment of this Act, the Secretary of Defense 
shall, in consultation with the Secretary of State, sub- 
mit to the congressional defense committees [Commit- 
tees on Armed Services and Appropriations of the Sen- 
ate and the House of Representatives], the Committee 
on Foreign Relations of the Senate, and the Committee 
on Foreign Affairs of the House of Representatives a re- 
port on the activities of the Office of Security Coopera- 
tion in Iraq. The report shall include the following: 

"(1) A description, in unclassified form (but with a 
classified annex if appropriate), of any capability 
gaps in the security forces of Iraq, including capabil- 
ity gaps relating to intelligence matters, protection 
of Iraq airspace, and logistics and maintenance. 

"(2) A description of the manner in which the pro- 
grams of the Office of Security Cooperation in Iraq, 
in conjunction with other United States programs 
such as the Foreign Military Financing program, the 
Foreign Military Sales program, and joint training 
exercises, will address the capability gaps described 
in paragraph (1) if the Government of Iraq requests 
assistance in addressing such capability gaps." 

Counter-Improvised Explosive Device Initiatives 
Database 

Pub. L. 111-383, div. A, title I, §124, Jan. 7, 2011, 124 
Stat. 4159, provided that: 
"(a) Comprehensive Database. — 

"(1) In general. — The Secretary of Defense, acting 
through the Director of the Joint Improvised Explo- 
sive Device Defeat Organization, shall develop and 
maintain a comprehensive database containing ap- 
propriate information for coordinating, tracking, and 
archiving each counter-improvised explosive device 
initiative within the Department of Defense. The 
database shall, at a minimum, ensure the visibility of 
each counter-improvised explosive device initiative. 

"(2) Use of information. — Using information con- 
tained in the database developed under paragraph (1), 
the Secretary, acting through the Director of the 
Joint Improvised Explosive Device Defeat Organiza- 
tion, shall — 

"(A) identify and eliminate redundant counter- 
improvised explosive device initiatives; 

"(B) facilitate the transition of counter-impro- 
vised explosive device initiatives from funding 
under the Joint Improvised Explosive Device Defeat 
Fund to funding provided by the military depart- 
ments; and 

"(C) notify the appropriate personnel and organi- 
zations prior to a counter-improvised explosive de- 
vice initiative being funded through the Joint Im- 
provised Explosive Device Defeat Fund. 
"(3) Coordination. — In carrying out paragraph (1), 
the Secretary shall ensure that the Secretary of each 
military department coordinates and collaborates on 
development of the database to ensure its interoper- 
ability, completeness, consistency, and effectiveness. 
"(b) Metrics. — The Secretary of Defense, acting 
through the Director of the Joint Improvised Explosive 
Device Defeat Organization, shall — 

"(1) develop appropriate means to measure the ef- 
fectiveness of counter-improvised explosive device 
initiatives; and 



"(2) prioritize the funding of such initiatives ac- 
cording to such means. 

"(c) Counter-improvised Explosive Device Initia- 
tive Defined. — In this section, the term 'counter-im- 
provised explosive device initiative' means any project, 
program, or research activity funded by any component 
of the Department of Defense that is intended to assist 
or support efforts to counter, combat, or defeat the use 
of improvised explosive devices." 

Program to Commemorate 60th Anniversary of the 
Korean War 

Pub. L. 111-383, div. A, title V, §574, Jan. 7, 2011, 124 
Stat. 4223, provided that: 

"(a) Commemorative Program Authorized. — The 
Secretary of Defense may establish and conduct a pro- 
gram to commemorate the 60th anniversary of the Ko- 
rean War (in this section referred to as the 'commemo- 
rative program'). In conducting the commemorative 
program, the Secretary of Defense shall coordinate and 
support other programs and activities of the Federal 
Government, State and local governments, and other 
persons and organizations in commemoration of the 
Korean War. 

"(b) Schedule.— If the Secretary of Defense estab- 
lishes the commemorative program, the Secretary 
shall determine the schedule of major events and prior- 
ity of efforts for the commemorative program to 
achieve the commemorative objectives specified in sub- 
section (c). The Secretary of Defense may establish a 
committee to assist the Secretary in determining the 
schedule and conducting the commemorative program. 

"(c) Commemorative Activities and Objectives. — 
The commemorative program may include activities 
and ceremonies to achieve the following objectives: 

"(1) To thank and honor veterans of the Korean 
War, including members of the Armed Forces who 
were held as prisoners of war or listed as missing in 
action, for their service and sacrifice on behalf of the 
United States. 

"(2) To thank and honor the families of veterans of 
the Korean War for their sacrifices and contributions, 
especially families who lost a loved one in the Korean 
War. 

"(3) To highlight the service of the Armed Forces 
during the Korean War and the contributions of Fed- 
eral agencies and governmental and non-govern- 
mental organizations that served with, or in support 
of, the Armed Forces. 

"(4) To pay tribute to the sacrifices and contribu- 
tions made on the home front by the people of the 
United States during the Korean War. 

"(5) To provide the people of the United States with 
a clear understanding and appreciation of the lessons 
and history of the Korean War. 

"(6) To highlight the advances in technology, 
science, and medicine related to military research 
conducted during the Korean War. 

"(7) To recognize the contributions and sacrifices 
made by the allies of the United States during the 
Korean War. 

"(d) Use of The United States of America Korean 
War Commemoration and Symbols. — Subsection (c) of 
section 1083 of the National Defense Authorization Act 
for Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1918)[10 
U.S.C. 113 note], as amended by section 1067 of the 
Strom Thurmond National Defense Authorization Act 
for Fiscal Year 1999 (Public Law 105-261; 112 Stat. 2134) 
and section 1052 of the National Defense Authorization 
Act for Fiscal Year 2000 (Public Law 106-65; 113 Stat. 
764), shall apply to the commemorative program. 
"(e) Commemorative Fund. — 

"(1) Establishment of new account. — If the Sec- 
retary of Defense establishes the commemorative 
program, the Secretary [of] the Treasury shall estab- 
lish in the Treasury of the United States an account 
to be known as the 'Department of Defense Korean 
War Commemoration Fund' (in this section referred 
to as the 'Fund'). 

"(2) Administration and use of fund. — The Fund 
shall be available to, and administered by, the Sec- 
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retary of Defense. The Secretary of Defense shall use 
the assets of the Fund only for the purpose of con- 
ducting the commemorative program and shall pre- 
scribe such regulations regarding the use of the Fund 
as the Secretary of Defense considers to be necessary. 

"(3) Deposits.— There shall be deposited into the 
Fund the following: 

"(A) Amounts appropriated to the Fund. 
"(B) Proceeds derived from the use by the Sec- 
retary of Defense of the exclusive rights described 
in subsection (c) of section 1083 of the National De- 
fense Authorization Act for Fiscal Year 1998 (Public 
Law 105-85; 111 Stat. 1918). 

"(C) Donations made in support of the commemo- 
rative program by private and corporate donors. 
"(4) Availability. — Subject to paragraph (5), 
amounts in the Fund shall remain available until ex- 
pended. 

"(5) Treatment op unobligated funds; trans- 
fer. — If unobligated amounts remain In the Fund as 
of September 30, 2013, the Secretary of the Treasury 
shall transfer the remaining amounts to the Depart- 
ment of Defense Vietnam War Commemorative Fund 
established pursuant to section 598(e) of the National 
Defense Authorization Act for Fiscal Year 2008 (Pub- 
lic Law 110-181; 10 U.S.C. 113 note). The transferred 
amounts shall be merged with, and available for the 
same purposes as, other amounts in the Department 
of Defense Vietnam War Commemorative Fund. 
"(f) Acceptance of Voluntary Services. — 

"(1) Authority to accept services. — Notwith- 
standing section 1342 of title 31, United States Code, 
the Secretary of Defense may accept from any person 
voluntary services to be provided in furtherance of 
the commemorative program. The Secretary of De- 
fense shall prohibit the solicitation of any voluntary 
services if the nature or circumstances of such solici- 
tation would compromise the integrity or the appear- 
ance of integrity of any program of the Department 
of Defense or of any individual involved In the pro- 
gram. 

"(2) Compensation for work-related injury. — A 
person providing voluntary services under this sub- 
section shall be considered to be a Federal employee 
for purposes of chapter 81 of title 5, United States 
Code, relating to compensation for work-related inju- 
ries. The person shall also be considered a special 
governmental employee for purposes of standards of 
conduct and sections 202, 203, 205, 207, 208, and 209 of 
title 18, United States Code. A person who is not 
otherwise employed by the Federal Government shall 
not be considered to be a Federal employee for any 
other purpose by reason of the provision of voluntary 
services under this subsection. 

"(3) Reimbursement of incidental expenses. — The 
Secretary of Defense may provide for reimbursement 
of incidental expenses incurred by a person providing 
voluntary services under this subsection. The Sec- 
retary of Defense shall determine which expenses are 
eligible for reimbursement under this paragraph. 
"(g) Report Required. — If the Secretary of Defense 
conducts the commemorative program, the Inspector 
General of the Department of Defense shall submit to 
Congress, not later than 60 days after the end of the 
commemorative program, a report containing an ac- 
counting of — 

"(1) all of the funds deposited into and expended 
from the Fund; 

"(2) any other funds expended under this section; 
and 

"(3) any unobligated funds remaining in the Fund 
as of September 30, 2013, that are transferred to the 
Department of Defense Vietnam War Commemorative 
Fund pursuant to subsection (e)(5). 
"(h) Limitation on Expenditures. — Using amounts 
appropriated to the Department of Defense, the Sec- 



retary of Defense may not expend more than $5,000,000 
to carry out the commemorative program." 

Report on Organizational Structure and Policy 
Guidance of the Department of Defense Regard- 
ing Information Operations 

Pub. L. 111-383, div. A, title IX, §943, Jan. 7, 2011, 124 
Stat. 4341, provided that: 

"(a) Report Required. — Not later than 90 days after 
the date of the enactment of this Act [Jan. 7, 2011], the 
Secretary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port on the organizational structure and policy guid- 
ance of the Department of Defense with respect to in- 
formation operations. 

"(b) Review. — In preparing the report required by 
subsection (a), the Secretary shall review the follow- 
ing: 

"(1) The extent to which the current definition of 
'information operations' in Department of Defense 
Directive 3600.1 is appropriate. 

"(2) The location of the office within the Depart- 
ment of the lead official responsible for information 
operations of the Department, including assessments 
of the most effective location and the need to des- 
ignate a principal staff assistant to the Secretary of 
Defense for information operations. 

"(3) Departmental responsibility for the develop- 
ment, coordination, and oversight of Department pol- 
icy on Information operations and for the Integration 
of such operations. 

"(4) Departmental responsibility for the planning, 
execution, and oversight of Department information 
operations. 

"(5) Departmental responsibility for coordination 
within the Department, and between the Department 
and other departments and agencies of the Federal 
Government, regarding Department information op- 
erations, and for the resolution of conflicts in the dis- 
charge of such operations, including an assessment of 
current coordination bodies and decisionmaking 
processes. 

"(6) The roles and responsibilities of the military 
departments, combat support agencies, the United 
States Special Operations Command, and the other 
combatant commands in the development and Imple- 
mentation of information operations. 

"(7) The roles and responsibilities of the defense in- 
telligence agencies for support of information oper- 
ations. 

"(8) The role in information operations of the fol- 
lowing Department officials: 

"(A) The Assistant Secretary of Defense for Pub- 
lic Affairs. 

"(B) The Assistant Secretary of Defense for Spe- 
cial Operations and Low-Intensity Conflict. 

"(C) The senior official responsible for informa- 
tion processing and networking capabilities. 
"(9) The role of related capabilities In the discharge 
of information operations, including public affairs ca- 
pabilities, civil-military operations capabilities, de- 
fense support of public diplomacy, and intelligence. 

"(10) The management structure of computer net- 
work operations In the Department for the discharge 
of information operations, and the policy in support 
of that component. 

"(11) The appropriate use, management, and over- 
sight of contractors in the development and imple- 
mentation of information operations, Including an as- 
sessment of current guidance and policy directives 
pertaining to the uses of contractors for these pur- 
poses. 

"(c) Form. — The report required by subsection (a) 
shall be submitted in unclassified form, with a classi- 
fied annex, if necessary. 

"(d) Department of Defense Directive. — Upon the 
submittal of the report required by subsection (a), the 
Secretary shall prescribe a revised directive for the De- 
partment of Defense on information operations. The di- 
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rective shall take into account the results of the review 
conducted for purposes of the report. 

"(e) Information Operations Defined. — In this sec- 
tion, the term 'information operations' means the in- 
formation operations specified in Department of De- 
fense Directive 3600.1, as follows: 

"(1) Electronic warfare. 

"(2) Computer network operations. 

"(3) Psychological operations. 

"(4) Military deception. 

"(5) Operations security." 

Biennial Report on Nuclear Triad 

Pub. L. 111-383, dlv. A, title X, §1054, Jan. 7, 2011, 124 
Stat. 4358, provided that: 

"(a) Report. — Not later than March 1 of each even- 
numbered year, beginning March 1, 2012, the Secretary 
of Defense, in consultation with the Administrator for 
Nuclear Security, shall submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] a report on the nuclear triad. 

"(b) Matters Included. — The report under sub- 
section (a) shall include the following: 

"(1) A detailed discussion of the modernization and 

sustainment plans for each component of the nuclear 

triad over the 10-year period beginning on the date of 

the report. 

"(2) The funding required for each platform of the 
nuclear triad with respect to operation and mainte- 
nance, modernization, and replacement. 

"(3) Any industrial capacities that the Secretary 
considers vital to ensure the viability of the nuclear 
triad. 

"(c) Nuclear Triad Defined. — In this section, the 
term 'nuclear triad' means the nuclear deterrent capa- 
bilities of the United States composed of ballistic mis- 
sile submarines, land-based missiles, and strategic 
bombers." 

Treatment of Successor Contingency Operation to 
Operation Iraqi Freedom 

Pub. L. 111-383, dlv. A, title X, §1077, Jan. 7, 2011, 124 
Stat. 4379, provided that: "Any law applicable to Oper- 
ation Iraqi Freedom shall apply in the same manner 
and to the same extent to the successor contingency 
operation known as Operation New Dawn, except as 
specifically provided in this Act [see Tables for classi- 
fication], any amendment made by this Act, or any 
other law enacted after the date of the enactment of 
this Act [Jan. 7, 2011]." 

Policy and Requirements To Ensure the Safety of 
Facilities, Infrastructure, and Equipment for 
Military Operations 

Pub. L. 111-84, div. A, title VIII, §807, Oct. 28, 2009, 123 
Stat. 2404, provided that: 

"(a) Policy. — It shall be the policy of the Department 
of Defense that facilities, infrastructure, and equip- 
ment that are intended for use by military or civilian 
personnel of the Department in current or future mili- 
tary operations should be inspected for safety and hab- 
itability prior to such use, and that such facilities 
should be brought into compliance with generally ac- 
cepted standards for the safety and health of personnel 
to the maximum extent practicable and consistent with 
the requirements of military operations and the best 
interests of the Department of Defense, to minimize 
the safety and health risk posed to such personnel. 

"(b) Requirements.— Not later than 60 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall — 

"(1) ensure that each contract or task or delivery 
order entered into for the construction, installation, 
repair, maintenance, or operation of facilities for use 
by military or civilian personnel of the Department 
complies with the policy established in subsection 
(a); 

"(2) ensure that contracts entered into prior to the 
date that is 60 days after the date of the enactment 



of this Act comply with such policy to the maximum 
extent practicable; 

"(3) define the term 'generally accepted standards' 
with respect to fire protection, structural integrity, 
electrical systems, plumbing, water treatment, waste 
disposal, and telecommunications networks for the 
purposes of this section; and 

"(4) provide such exceptions and limitations as may 
be needed to ensure that this section can be imple- 
mented in a manner that is consistent with the re- 
quirements of military operations and the best inter- 
ests of the Department of Defense." 

Defense Integrated Military Human Resources 
System Development and Transition 

Pub. L. 111-84, div. A, title IX, §932, Oct. 28, 2009, 123 
Stat. 2433, provided that: 

"(a) In General. — The Secretary of Defense shall es- 
tablish a Defense Integrated Military Human Resources 
System development and transition Council to provide 
advice to the Secretary of Defense and the Secretaries 
of the military departments on the modernization of 
the integrated pay and personnel system for each mili- 
tary department and the collection of data generated 
by each such system into the enterprise information 
warehouse. 

"(b) Council.— The Council shall include the follow- 
ing members: 

"(1) The Deputy Chief Management Officer of the 
Department of Defense. 

"(2) The Director of the Business Transformation 
Agency. 

"(3) The Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics, or a designated rep- 
resentative. 

"(4) The Under Secretary of Defense for Personnel 
and Readiness, or a designated representative. 

"(5) One representative from each of the Army, 
Navy, Air Force, and Marine Corps who is a lieuten- 
ant general or vice admiral, or a civilian equivalent. 

"(6) One representative of the National Guard Bu- 
reau who is a lieutenant general or vice admiral, or 
a civilian equivalent. 

"(7) The Assistant Secretary of Defense for Net- 
works and Information Integration, or a designated 
representative. 

"(8) The Director of Operational Test and Evalua- 
tion, or a designated representative. 

"(9) Such other individuals as may be designated by 
the Deputy Secretary of Defense, acting in the Dep- 
uty Secretary's capacity as the Chief Management 
Officer. 

"(c) Meetings. — The Council shall meet not less than 
twice a year, or more often as specified by the Deputy 
Secretary of Defense. 

"(d) Duties. — The Council shall have the following 
responsibilities: 

"(1) Resolution of significant policy, programmatic, 
or budgetary issues impeding modernization or de- 
ployment of integrated personnel and pay systems for 
each military department, including issues relating 
to— 

"(A) common interfaces, architectures, and sys- 
tems engineering; 

"(B) ensuring that developmental systems are 
consistent with current and future enterprise ac- 
counting and pay and personnel standards and prac- 
tices; and 

"(C) ensuring that developmental systems are 
consistent with current and future Department of 
Defense business enterprise architecture. 
"(2) Coordination of implementation of the inte- 
grated personnel and pay system within defense orga- 
nizations to ensure interoperability between all ap- 
propriate elements of the system. 

"(3) Establishment of metrics to assess the follow- 
ing: 

"(A) Business process re-engineering needed for 
successful deployment of the integrated pay and 
personnel system. 
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"(B) Interoperability between legacy, oper- 
ational, and developmental pay and personnel sys- 
tems. 

"(C) Interface and systems architecture control 
and standardization. 

"(D) Retirement of legacy systems. 
"(E) Use of the enterprise information warehouse. 
"(F) Any other relevant matters. 
"(4) Such other responsibilities as the Secretary de- 
termines are appropriate. 

"(e) Termination. — This section shall not be in effect 
after September 30, 2013. 

"(f) Report. — Not later than March 1, 2010, the Sec- 
retary of Defense shall submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] a report on actions taken pursuant to this 
section." 

Requirement for Common Ground Stations and 
Payloads for Manned and Unmanned Aerial Ve- 
hicle Systems 

Pub. L. 110-417, [div. A], title I, §144, Oct. 14, 2008, 122 
Stat. 4382, provided that: 

"(a) Policy and Acquisition Strategy Required. — 
The Secretary of Defense, in consultation with the 
Chairman of the Joint Chiefs of Staff, shall establish a 
policy and an acquisition strategy for intelligence, sur- 
veillance, and reconnaissance payloads and ground sta- 
tions for manned and unmanned aerial vehicle systems. 
The policy and acquisition strategy shall be applicable 
throughout the Department of Defense and shall 
achieve integrated research, development, test, and 
evaluation, and procurement commonality. 

"(b) Objectives. — The policy and acquisition strat- 
egy required by subsection (a) shall have the following 
objectives: 

"(1) Procurement of common payloads by vehicle 
class, including — 

"(A) signals intelligence; 

"(B) electro optical; 

"(C) synthetic aperture radar; 

"(D) ground moving target indicator; 

"(E) conventional explosive detection; 

"(F) foliage penetrating radar; 

"(G) laser designator; 

"(H) chemical, biological, radiological, nuclear, 
[or] explosive detection; and 

"(I) national airspace operations avionics or sen- 
sors, or both. 

"(2) Commonality of ground system architecture by 
vehicle class. 

"(3) Common management of vehicle and payloads 
procurement. 

"(4) Ground station interoperability standardiza- 
tion. 

"(5) Maximum use of commercial standard hard- 
ware and interfaces. 

"(6) Open architecture software. 

"(7) Acquisition of technical data rights in accord- 
ance with section 2320 of title 10, United States Code. 

"(8) Acquisition of vehicles, payloads, and ground 
stations through competitive procurement. 

"(9) Common standards for exchange of data and 
metadata. 

"(c) Affected Systems. — For the purposes of this 
section, the Secretary shall establish manned and un- 
manned aerial vehicle classes for all intelligence, sur- 
veillance, and reconnaissance programs of record based 
on factors such as vehicle weight, payload capacity, 
and mission. 

"(d) Report. — Not later than 120 days after the date 
of the enactment of this Act [Oct. 14, 2008], the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives], the Permanent Select Committee on Intel- 
ligence of the House of Representatives, and the Select 
Committee on Intelligence of the Senate a report con- 
taining — 



"(1) the policy required by subsection (a); and 
"(2) the acquisition strategy required by subsection 
(a)." 

Report on Command and Control Structure for 
Military Forces Operating in Afghanistan 

Pub. L. 110-417, [div. A], title XII, §1216, Oct. 14, 2008, 
122 Stat. 4633, as amended by Pub. L. 111-84, div. A, title 
XII, §1229, Oct. 28, 2009, 123 Stat. 2528, provided that: 

"(a) Report Required.— Not later than 60 days after 
the date of the enactment of this Act [Oct. 14, 2008], or 
December 1, 2008, whichever occurs later, the Secretary 
of Defense shall submit to the appropriate congres- 
sional committees a report on the command and con- 
trol structure for military forces operating in Afghani- 
stan. 

"(b) Matters to Be Included. — The report required 
under subsection (a) shall include the following: 

"(1) A detailed description of efforts by the Sec- 
retary of Defense, in coordination with senior leaders 
of NATO ISAF forces, including the commander of 
NATO ISAF forces, to modify the chain of command 
structure for military forces operating in Afghani- 
stan to better coordinate and de-conflict military op- 
erations and achieve unity of command whenever 
possible in Afghanistan, and the results of such ef- 
forts, including — 

"(A) any United States or NATO ISAF plan for 
improving the command and control structure for 
military forces operating in Afghanistan; and 

"(B) any efforts to establish a headquarters in Af- 
ghanistan that is led by a commander — 

"(i) with command authority over NATO ISAF 
forces and separate United States forces operat- 
ing under Operation Enduring Freedom and 
charged with closely coordinating the efforts of 
such forces; and 

"(ii) responsible for coordinating other United 
States and international security efforts in Af- 
ghanistan. 

"(2) A description of how rules of engagement are 
determined and managed for United States forces op- 
erating under NATO ISAF or Operation Enduring 
Freedom, and a description of any key differences be- 
tween rules of engagement for NATO ISAF forces and 
separate United States forces operating under Oper- 
ation Enduring Freedom. 

"(3) An assessment of how any modifications to the 
command and control structure for military forces 
operating in Afghanistan would impact coordination 
of military and civilian efforts in Afghanistan. 
"(c) Update of Report. — The Secretary of Defense 
shall submit to the appropriate congressional commit- 
tees an update of the report required under subsection 
(a) as warranted by any modifications to the command 
and control structure for military forces operating in 
Afghanistan as described in the report. 

"(d) Form. — The report required under subsection (a) 
and any update of the report required under subsection 
(c) shall be submitted in an unclassified form, but may 
include a classified annex, if necessary. Any update of 
the report required under subsection (c) may be in- 
cluded in the report required under section 1230 of the 
National Defense Authorization Act for Fiscal Year 
2008 (Public Law 110-181; 122 Stat. 385). 

"(e) Appropriate Congressional Committees De- 
fined. — In this section, the term 'appropriate congres- 
sional committees' means — 

"(1) the Committee on Armed Services and the 
Committee on Foreign Affairs of the House of Rep- 
resentatives; and 

"(2) the Committee on Armed Services and the 
Committee on Foreign Relations of the Senate." 

Program To Commemorate 50th Anniversary of the 
Vietnam War 

Pub. L. 110-181, div. A, title V, §598, Jan. 28, 2008, 122 
Stat. 141, provided that: 

"(a) Commemorative Program Authorized. — The 
Secretary of Defense may conduct a program to com- 
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memorate the 50th anniversary of the Vietnam War. In 
conducting- the commemorative program, the Secretary 
shall coordinate, support, and facilitate other programs 
and activities of the Federal Government, State and 
local governments, and other persons and organizations 
in commemoration of the Vietnam War. 

"(b) Schedule. — The Secretary of Defense shall deter- 
mine the schedule of major events and priority of ef- 
forts for the commemorative program in order to en- 
sure achievement of the objectives specified in sub- 
section (c). 

"(c) Commemorative Activities and Objectives. — 
The commemorative program may include activities 
and ceremonies to achieve the following objectives: 

"(1) To thank and honor veterans of the Vietnam 
War, including personnel who were held as prisoners 
of war or listed as missing in action, for their service 
and sacrifice on behalf of the United States and to 
thank and honor the families of these veterans. 

"(2) To highlight the service of the Armed Forces 
during the Vietnam War and the contributions of 
Federal agencies and governmental and non-govern- 
mental organizations that served with, or in support 
of, the Armed Forces. 

"(3) To pay tribute to the contributions made on 
the home front by the people of the United States 
during the Vietnam War. 

"(4) To highlight the advances in technology, 
science, and medicine related to military research 
conducted during the Vietnam War. 

"(5) To recognize the contributions and sacrifices 
made by the allies of the United States during the 
Vietnam War. 

"(d) Names and Symbols. — The Secretary of Defense 
shall have the sole and exclusive right to use the name 
'The United States of America Vietnam War Com- 
memoration', and such seal, emblems, and badges in- 
corporating such name as the Secretary may lawfully 
adopt. Nothing in this section may be construed to su- 
persede rights that are established or vested before the 
date of the enactment of this Act [Jan. 28, 2008]. 
"(e) Commemorative Fund. — 

"(1) Establishment and administration. — If the 
Secretary establishes the commemorative program 
under subsection (a), the Secretary the Treasury 
shall establish in the Treasury of the United States 
an account to be known as the 'Department of De- 
fense Vietnam War Commemoration Fund' (in this 
section referred to as the 'Fund'). The Fund shall be 
administered by the Secretary of Defense. 

"(2) Use op fund. — The Secretary shall use the as- 
sets of the Fund only for the purpose of conducting 
the commemorative program and shall prescribe such 
regulations regarding the use of the Fund as the Sec- 
retary considers to be necessary. 

"(3) Deposits.— There shall be deposited into the 
Fund— 

"(A) amounts appropriated to the Fund; 

"(B) proceeds derived from the Secretary's use of 
the exclusive rights described in subsection (d); 

"(C) donations made in support of the commemo- 
rative program by private and corporate donors; 
and 

"(D) funds transferred to the Fund by the Sec- 
retary from funds appropriated for fiscal year 2008 
and subsequent years for the Department of De- 
fense. 

"(4) Availability. — Subject to subsection (g)(2), 
amounts deposited under paragraph (3) shall con- 
stitute the assets of the Fund and remain available 
until expended. 

"(5) Budget request. — The Secretary of Defense 
may establish a separate budget line for the com- 
memorative program. In the budget justification ma- 
terials submitted by the Secretary in support of the 
budget of the President for any fiscal year for which 
the Secretary establishes the separate budget line, 
the Secretary shall — 

"(A) identify and explain any amounts expended 

for the commemorative program in the fiscal year 

preceding the budget request; 



"(B) identify and explain the amounts being re- 
quested to support the commemorative program for 
the fiscal year of the budget request; and 

"(C) present a summary of the fiscal status of the 
Fund. 

"(f) Acceptance of Voluntary Services. — 

"(1) Authority to accept services. — Notwith- 
standing section 1342 of title 31, United States Code, 
the Secretary of Defense may accept from any person 
voluntary services to be provided in furtherance of 
the commemorative program. The Secretary of De- 
fense shall prohibit the solicitation of any voluntary 
services if the nature or circumstances of such solici- 
tation would compromise the integrity or the appear- 
ance of integrity of any program of the Department 
of Defense or of any individual involved in the pro- 
gram. 

"(2) Reimbursement of incidental expenses. — The 
Secretary may provide for reimbursement of inciden- 
tal expenses incurred by a person providing voluntary 
services under this subsection. The Secretary shall 
determine which expenses are eligible for reimburse- 
ment under this paragraph. 
"(g) Final Report. — 

"(1) Report required. — Not later than 60 days after 
the end of the commemorative program, if estab- 
lished by the Secretary of Defense under subsection 
(a), the Secretary shall submit to Congress a report 
containing an accounting of — 

"(A) all of the funds deposited into and expended 

from the Fund; 
"(B) any other funds expended under this section; 

and 

"(C) any unobligated funds remaining in the 
Fund. 

"(2) Treatment of unobligated funds. — Unobli- 
gated amounts remaining in the Fund as of the end of 
the commemorative period specified in subsection (b) 
shall be held in the Fund until transferred by law. 
"(h) Limitation on Expenditures. — Total expendi- 
tures from the Fund, using amounts appropriated to 
the Department of Defense, may not exceed $5,000,000 
for fiscal year 2008 or for any subsequent fiscal year to 
carry out the commemorative program. 

"(i) Funding. — Of the amount authorized to be appro- 
priated pursuant to section 301(5) [122 Stat. 53] for De- 
fense-wide activities, $1,000,000 shall be available for de- 
posit in the Fund for fiscal year 2008 if the Fund is es- 
tablished under subsection (e)." 

Standards Required for Entry to Military 
Installations in United States 

Pub. L. 110-181, div. A, title X, §1069, Jan. 28, 2008, 122 
Stat. 326, as amended by Pub. L. 110-417, [div. A], title 
X, §1059, Oct. 14, 2008, 122 Stat. 4611; Pub. L. 111-84, div. 
A, title X, §1073(c)(ll), Oct. 28, 2009, 123 Stat. 2475, pro- 
vided that: 
"(a) Development of Standards. — 

"(1) Access standards for visitors. — The Sec- 
retary of Defense shall develop access standards ap- 
plicable to all military installations in the United 
States. The standards shall require screening stand- 
ards appropriate to the type of installation involved, 
the security level, category of individuals authorized 
to visit the installation, and level of access to be 
granted, including — 

"(A) protocols to determine the fitness of the in- 
dividual to enter an installation; and 

"(B) standards and methods for verifying the 
identity of the individual. 

"(2) Additional criteria. — The standards required 
under paragraph (1) may — 

"(A) provide for expedited access to a military in- 
stallation for Department of Defense personnel and 
employees and family members of personnel who 
reside on the installation; 

"(B) provide for closer scrutiny of categories of 
individuals determined by the Secretary of Defense 
to pose a higher potential security risk; and 

"(C) in the case of an installation that the Sec- 
retary determines contains particularly sensitive 
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facilities, provide additional screening require- 
ments, as well as physical and other security meas- 
ures for the installation. 
"(b) Use op Technology. — The Secretary of Defense 
is encouraged to procure and field existing identifica- 
tion screening technology and to develop additional 
technology only to the extent necessary to assist com- 
manders of military installations in implementing the 
standards developed under this section at points of 
entry for such installations. 
"(c) Deadlines. — 

"(1) Development and implementation. — The Sec- 
retary of Defense shall develop the standards required 
under this section by not later than February 1, 2009, 
and implement such standards by not later than Oc- 
tober 1, 2010. 

"(2) Submission to congress.— Not later than Au- 
gust 1, 2009, the Secretary shall submit to the Com- 
mittees on Armed Services of the Senate and House 
of Representatives the standards developed pursuant 
to paragraph (1)." 

[Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(ll) to section 1059 of Pub. L. 110-417, in- 
cluded in the credit set out above, is effective as of Oct. 
14, 2008, and as if included in Pub. L. 110-417 as enacted.] 

Protection op Certain Individuals 

Pub. L. 110-181, div. A, title X, §1074, Jan. 28, 2008, 122 
Stat. 330, provided that: 

"(a) Protection for Department Leadership. — The 
Secretary of Defense, under regulations prescribed by 
the Secretary and in accordance with guidelines ap- 
proved by the Secretary and the Attorney General, 
may authorize qualified members of the Armed Forces 
and qualified civilian employees of the Department of 
Defense to provide physical protection and personal se- 
curity within the United States to the following per- 
sons who, by nature of their positions, require continu- 
ous security and protection: 
"(1) Secretary of Defense. 
"(2) Deputy Secretary of Defense. 
"(3) Chairman of the Joint Chiefs of Staff. 
"(4) Vice Chairman of the Joint Chiefs of Staff. 
"(5) Secretaries of the military departments. 
"(6) Chiefs of the Services. 
"(7) Commanders of combatant commands. 
"(b) Protection for Additional Personnel. — 

"(1) Authority to provide. — The Secretary of De- 
fense, under regulations prescribed by the Secretary 
and in accordance with guidelines approved by the 
Secretary and the Attorney General, may authorize 
qualified members of the Armed Forces and qualified 
civilian employees of the Department of Defense to 
provide physical protection and personal security 
within the United States to individuals other than in- 
dividuals described in paragraphs (1) through (7) of 
subsection (a) if the Secretary determines that such 
protection and security are necessary because — 

"(A) there is an imminent and credible threat to 
the safety of the individual for whom protection is 
to be provided; or 

"(B) compelling operational considerations make 
such protection essential to the conduct of official 
Department of Defense business. 
"(2) Personnel. — Individuals authorized to receive 
physical protection and personal security under this 
subsection include the following: 

"(A) Any official, military member, or employee 
of the Department of Defense. 

"(B) A former or retired official who faces serious 
and credible threats arising from duties performed 
while employed by the Department for a period of 
up to two years beginning on the date on which the 
official separates from the Department. 

"(C) A head of a foreign state, an official rep- 
resentative of a foreign government, or any other 
distinguished foreign visitor to the United States 
who is primarily conducting official business with 
the Department of Defense. 



"(D) Any member of the immediate family of a 
person authorized to receive physical protection 
and personal security under this section. 

"(E) An individual who has been designated by 
the President, and who has received the advice and 
consent of the Senate, to serve as Secretary of De- 
fense, but who has not yet been appointed as Sec- 
retary of Defense. 

"(3) Limitation on delegation. — The authority of 
the Secretary of Defense to authorize the provision of 
physical protection and personal security under this 
subsection may be delegated only to the Deputy Sec- 
retary of Defense. 

"(4) Requirement for written determination. — A 
determination of the Secretary of Defense to provide 
physical protection and personal security under this 
subsection shall be in writing, shall be based on a 
threat assessment by an appropriate law enforce- 
ment, security, or intelligence organization, and 
shall include the name and title of the officer, em- 
ployee, or other individual affected, the reason for 
such determination, the duration of the authorized 
protection and security for such officer, employee, or 
individual, and the nature of the arrangements for 
the protection and security. 
"(5) Duration of protection. — 

"(A) Initial period op protection. — After mak- 
ing a written determination under paragraph (4), 
the Secretary of Defense may provide protection 
and security to an individual under this subsection 
for an initial period of not more than 90 calendar 
days. 

"(B) Subsequent period. — If, at the end of the pe- 
riod that protection and security is provided to an 
individual under subsection (A), the Secretary de- 
termines that a condition described in subpara- 
graph (A) or (B) of paragraph (1) continues to exist 
with respect to the individual, the Secretary may 
extend the period that such protection and security 
is provided for additional 60-day periods. The Sec- 
retary shall review such a determination at the end 
of each 60-day period to determine whether to con- 
tinue to provide such protection and security. 

"(C) Requirement for compliance with regula- 
tions. — Protection and personal security provided 
under subparagraph (B) shall be provided in accord- 
ance with the regulations and guidelines referred to 
in paragraph (1). 
"(6) Submission to congress. — 

"(A) IN general. — The Secretary of Defense shall 
submit to the congressional defense committees 
each determination made under paragraph (4) to 
provide protection and security to an individual 
and of each determination under paragraph (5)(B) to 
extend such protection and security, together with 
the justification for such determination, not later 
than 15 days after the date on which the determina- 
tion is made. 

"(B) Form of report. — A report submitted under 
subparagraph (A) may be made in classified form. 

"(C) Regulations and guidelines. — The Sec- 
retary of Defense shall submit to the congressional 
defense committees the regulations and guidelines 
prescribed pursuant to paragraph (1) not less than 
20 days before the date on which such regulations 
take effect. 
"(c) Definitions. — In this section: 

"(1) Congressional defense committees. — The 
term 'congressional defense committees' means the 
Committee on Appropriations and the Committee on 
Armed Services of the Senate and the Committee on 
Appropriations and the Committee on Armed Serv- 
ices of the House of Representatives. 

"(2) Qualified members of the armed forces and 
qualified civilian employees of the department of 
DEFENSE. — The terms 'qualified members of the 
Armed Forces' and 'qualified civilian employees of 
the Department of Defense' refer collectively to 
members or employees who are assigned to investiga- 
tive, law enforcement, or security duties of any of the 
following: 
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"(A) The Army Criminal Investigation Command. 
"(B) The Naval Criminal Investigative Service. 
"(C) The Air Force Office of Special Investiga- 
tions. 

"(D) The Defense Criminal Investigative Service. 
"(B) The Pentagon Force Protection Agency. 
"(d) Construction. — 

"(1) NO ADDITIONAL LAW ENFORCEMENT OR ARREST 
AUTHORITY. — Other than the authority to provide pro- 
tection and security under this section, nothing in 
this section may be construed to bestow any addi- 
tional law enforcement or arrest authority upon the 
qualified members of the Armed Forces and qualified 
civilian employees of the Department of Defense. 

"(2) Posse comitatus. — Nothing in this section 
shall be construed to abridge section 1385 of title 18, 
United States Code. 

"(3) Authorities of other departments. — Nothing 
in this section may be construed to preclude or limit, 
in any way, the express or implied powers of the Sec- 
retary of Defense or other Department of Defense of- 
ficials, or the duties and authorities of the Secretary 
of State, the Director of the United States Secret 
Service, the Director of the United States Marshals 
Service, or any other Federal law enforcement agen- 
cy." 

Authority To Provide Automatic Identification 
System Data on Maritime Shipping to Foreign 
Countries and International Organizations 

Pub. L. 110-181, div. A, title XII, §1208, Jan. 28, 2008, 
122 Stat. 367, provided that: 

"(a) Authority To Provide Data. — The Secretary of 
Defense, with the concurrence of the Secretary of 
State, may authorize the Secretary of a military de- 
partment or a commander of a combatant command to 
exchange or furnish automatic identification system 
data broadcast by merchant or private ships and col- 
lected by the United States to a foreign country or 
international organization pursuant to an agreement 
for the exchange or production of such data. Such data 
may be transferred pursuant to this section without 
cost to the recipient country or international organiza- 
tion. 

"(b) Definitions. — In this section: 

"(1) Automatic identification system. — The term 
'automatic identification system' means a system 
that is used to satisfy the requirements of the Auto- 
matic Identification System under the International 
Convention for the Safety of Life at Sea, signed at 
London on November 1, 1974 (TIAS 9700) [see 33 U.S.C. 
1602 and notes thereunder]. 

"(2) Geographic combatant commander. — The term 
'commander of a combatant command' means a com- 
mander of a combatant command (as such term is de- 
fined in section 161(c) of title 10, United States Code) 
with a geographic area of responsibility." 

Report on Support From Iran for Attacks Against 
Coalition Forces in Iraq 

Pub. L. 110-181, div. A, title XII, §1225, Jan. 28, 2008, 
122 Stat. 375, which required the Secretary of Defense, 
in coordination with the Director of National Intel- 
ligence, to submit to the Committees on Armed Serv- 
ices and Appropriations of the Senate and the House of 
Representatives reports describing and assessing any 
support provided to anti-coalition forces in Iraq by Iran 
or its agents, the strategy and ambitions in Iraq of 
Iran, and any strategy or efforts by the United States 
to counter the activities of agents of Iran in Iraq, was 
repealed by Pub. L. 111-383, div. A, title XII, § 1233(f)(2), 
Jan. 7, 2011, 124 Stat. 4397. 

Requirement for Secretary of Defense To Pre- 
pare Plan for Response to Natural Disasters 
and Terrorist Events 

Pub. L. 110-181, div. A, title XVIII, §1814, Jan. 28, 2008, 
122 Stat. 498, provided that: 
"(a) Requirement for Plan. — 



"(1) IN general. — Not later than June 1, 2008, the 
Secretary of Defense, in consultation with the Sec- 
retary of Homeland Security, the Chairman of the 
Joint Chiefs of Staff, the commander of the United 
States Northern Command, and the Chief of the Na- 
tional Guard Bureau, shall prepare and submit to 
Congress a plan for coordinating the use of the Na- 
tional Guard and members of the Armed Forces on 
active duty when responding to natural disasters, 
acts of terrorism, and other man-made disasters as 
identified in the national planning scenarios de- 
scribed in subsection (e). 

"(2) Update. — Not later than June 1, 2010, the Sec- 
retary, in consultation with the persons consulted 
under paragraph (1), shall submit to Congress an up- 
date of the plan required under paragraph (1). 
"(b) Information To Be Provided to Secretary. — To 
assist the Secretary of Defense in preparing the plan, 
the National Guard Bureau, pursuant to its purpose as 
channel of communications as set forth in section 
10501(b) of title 10, United States Code, shall provide to 
the Secretary information gathered from Governors, 
adjutants general of States, and other State civil au- 
thorities responsible for homeland preparation and re- 
sponse to natural and man-made disasters. 

"(c) Two Versions.— The plan shall set forth two ver- 
sions of response, one using only members of the Na- 
tional Guard, and one using both members of the Na- 
tional Guard and members of the regular components 
of the Armed Forces. 

"(d) Matters Covered. — The plan shall cover, at a 
minimum, the following: 

"(1) Protocols for the Department of Defense, the 
National Guard Bureau, and the Governors of the sev- 
eral States to carry out operations in coordination 
with each other and to ensure that Governors and 
local communities are properly informed and remain 
In control in their respective States and commu- 
nities. 

"(2) An identification of operational procedures, 
command structures, and lines of communication to 
ensure a coordinated, efficient response to contin- 
gencies. 

"(3) An identification of the training and equip- 
ment needed for both National Guard personnel and 
members of the Armed Forces on active duty to pro- 
vide military assistance to civil authorities and for 
other domestic operations to respond to hazards iden- 
tified in the national planning scenarios. 
"(e) National Planning Scenarios. — The plan shall 
provide for response to the following hazards: 

"(1) Nuclear detonation, biological attack, biologi- 
cal disease outbreak/pandemic flu, the plague, chemi- 
cal attack-blister agent, chemical attack-toxic indus- 
trial chemicals, chemical attack-nerve agent, chemi- 
cal attack-chlorine tank explosion, major hurricane, 
major earthquake, radiological attack-radiological 
dispersal device, explosives attack-bombing using im- 
provised explosive device, biological attack-food con- 
tamination, biological attack-foreign animal disease 
and cyber attack. 

"(2) Any other hazards identified in a national plan- 
ning scenario developed by the Homeland Security 
Council." 

Determination of Department of Defense Civil 
Support Requirements 

Pub. L. 110-181, div. A, title XVIII, § 1815(a)-(d), Jan. 
28, 2008, 122 Stat. 499, provided that: 

"(a) Determination of Requirements. — The Sec- 
retary of Defense, in consultation with the Secretary of 
Homeland Security, shall determine the military- 
unique capabilities needed to be provided by the De- 
partment of Defense to support civil authorities in an 
incident of national significance or a catastrophic Inci- 
dent. 

"(b) Plan for Funding Capabilities. — 

"(1) Plan. — The Secretary of Defense shall develop 
and implement a plan, in coordination with the Sec- 
retaries of the military departments and the Chair- 
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man of the Joint Chiefs of Staff, for providing- the 
funds and resources necessary to develop and main- 
tain the following: 

"(A) The military-unique capabilities determined 
under subsection (a). 

"(B) Any additional capabilities determined by 
the Secretary to be necessary to support the use of 
the active components and the reserve components 
of the Armed Forces for homeland defense missions, 
domestic emergency responses, and providing mili- 
tary support to civil authorities. 
"(2) Term op plan. — The plan required under para- 
graph (1) shall cover at least five years. 
"(c) Budget. — The Secretary of Defense shall include 
in the materials accompanying the budget submitted 
for each fiscal year a request for funds necessary to 
carry out the plan required under subsection (b) during 
the fiscal year covered by the budget. The defense 
budget materials shall delineate and explain the budget 
treatment of the plan for each component of each mili- 
tary department, each combatant command, and each 
affected Defense Agency. 
"(d) Definitions. — In this section: 

"(1) The term 'military-unique capabilities' means 
those capabilities that, in the view of the Secretary 
of Defense — 

"(A) cannot be provided by other Federal, State, 
or local civilian agencies; and 

"(B) are essential to provide support to civil au- 
thorities in an incident of national significance or 
a catastrophic incident. 

"(2) The term 'defense budget materials', with re- 
spect to a fiscal year, means the materials submitted 
to Congress by the Secretary of Defense in support of 
the budget for that fiscal year." 

Military Severely Injured Center 

Pub. L. 109-364, div. A, title V, §564, Oct. 17, 2006, 120 
Stat. 2222, provided that: 

"(a) Center Required. — In support of the comprehen- 
sive policy on the provision of assistance to severely 
wounded or injured servicemembers required by section 
563 of the National Defense Authorization Act for Fis- 
cal Year 2006 (Public Law 109-163; 119 Stat. 3269; 10 
U.S.C. 113 note), the Secretary of Defense shall estab- 
lish within the Department of Defense a center to aug- 
ment and support the programs and activities of the 
military departments for the provision of such assist- 
ance, including the programs of the military depart- 
ments referred to in subsection (c). 

"(b) Designation. — The center established under sub- 
section (a) shall be known as the 'Military Severely In- 
jured Center' (in this section referred to as the 'Cen- 
ter'). 

"(c) Programs op the Military Departments. — The 
programs of the military departments referred to in 
this subsection are the following: 

"(1) The Army Wounded Warrior Support Program. 

"(2) The Navy Safe Harbor Program. 

"(3) The Palace HART Program of the Air Force. 

"(4) The Marine for Life Injured Support Program 
of the Marine Corps. 
"(d) Activities op Center. — 

"(1) In general. — The Center shall carry out such 
programs and activities to augment and support the 
programs and activities of the military departments 
for the provision of assistance to severely wounded or 
injured servicemembers and their families as the Sec- 
retary of Defense, in consultation with the Secretar- 
ies of the military departments and the heads of 
other appropriate departments and agencies of the 
Federal Government (including the Secretary of 
Labor and the Secretary of Veterans Affairs), deter- 
mines appropriate. 

"(2) Database. — The activities of the Center under 
this subsection shall include the establishment and 
maintenance of a central database. The database 
shall be transparent and shall be accessible for use by 
all of the programs of the military departments re- 
ferred to in subsection (c). 



"(e) Resources.— The Secretary of Defense shall allo- 
cate to the Center such personnel and other resources 
as the Secretary of Defense, in consultation with the 
Secretaries of the military departments, considers ap- 
propriate in order to permit the Center to carry out ef- 
fectively the programs and activities assigned to the 
Center under subsection (d)." 

Quarterly Reports on Department op Defense Re- 
sponse to Threat Posed by Improvised Explosive 
Devices 

Pub. L. 109-364, div. A, title XIV, §1402, Oct. 17, 2006, 
120 Stat. 2433, which required the Secretary of Defense 
to submit quarterly reports on incidents involving the 
detonation or discovery of an improvised explosive de- 
vice that involved United States or allied forces in Iraq 
and Afghanistan and on certain efforts of the Depart- 
ment of Defense to counter the threat of improvised ex- 
plosive devices, was repealed by Pub. L. 112-81, div. A, 
title X, § 1062(d)(5), Dec. 31, 2011, 125 Stat. 1585. 

Database of Emergency Response Capabilities 

Pub. L. 109-364, div. A, title XIV, §1406, Oct. 17, 2006, 
120 Stat. 2436, provided that: "The Secretary of Defense 
shall maintain a database of emergency response capa- 
bilities that includes the following: 

"(1) The types of emergency response capabilities 
that each State's National Guard, as reported by the 
States, may be able to provide in response to a do- 
mestic natural or manmade disaster, both to their 
home States and under State-to-State mutual assist- 
ance agreements. 

"(2) The types of emergency response capabilities 
that the Department of Defense may be able to pro- 
vide in support of the National Response Plan's 
Emergency Support Functions, and identification of 
the units that provide these capabilities." 

Report Regarding Effect on Military Readiness 
of Undocumented Immigrants Trespassing Upon 
Operational Ranges 

Pub. L. 109-163, div. A, title III, §354, Jan. 6, 2006, 119 
Stat. 3204, provided that: 

"(a) Report Containing Assessment and Response 
Plan.— Not later than April 15, 2006, the Secretary of 
Defense shall submit to Congress a report containing — 
"(1) an assessment of the impact on military readi- 
ness caused by undocumented immigrants whose 
entry into the United States involves trespassing 
upon operational ranges of the Department of De- 
fense; and 

"(2) a plan for the implementation of measures to 
prevent such trespass. 

"(b) Preparation and Elements op Assessment. — 
The assessment required by subsection (a)(1) shall be 
prepared by the Secretary of Defense. The assessment 
shall include the following: 

"(1) A listing of the operational ranges adversely 
affected by the trespass of undocumented immigrants 
upon operational ranges. 

"(2) A description of the types of range activities 
affected by such trespass. 

"(3) A determination of the amount of time lost for 
range activities, and the increased costs incurred, as 
a result of such trespass. 

"(4) An evaluation of the nature and extent of such 
trespass and means of travel. 

"(5) An evaluation of the factors that contribute to 
the use by undocumented immigrants of operational 
ranges as a means to enter the United States. 

"(6) A description of measures currently in place to 
prevent such trespass, including the use of barriers to 
vehicles and persons, military patrols, border patrols, 
and sensors. 

"(c) Preparation and Elements of Plan. — The plan 
required by subsection (a)(2) shall be prepared jointly 
by the Secretary of Defense and the Secretary of Home- 
land Security. The plan shall include the following: 

"(1) The types of measures to be implemented to 

improve prevention of trespass of undocumented im- 
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migrants upon operational ranges, including- the spe- 
cific physical methods, such as barriers and increased 
patrols or monitoring, to be implemented and any 
legal or other policy changes recommended by the 
Secretaries. 

"(2) The costs of, and timeline for, implementation 
of the plan. 

"(d) Implementation Reports. — Not later than Sep- 
tember 15, 2006, March 15, 2007, September 15, 2007, and 
March 15, 2008, the Secretary of Defense shall submit to 
Congress a report detailing the progress made by the 
Department of Defense, during the period covered by 
the report, in implementing measures recommended in 
the plan required by subsection (a)(2) to prevent un- 
documented immigrants from trespassing upon oper- 
ational ranges. Bach report shall include the number 
and types of mitigation measures implemented and the 
success of such measures in preventing such trespass. 

"(e) Definitions. — In this section, the terms 'oper- 
ational range' and 'range activities' have the meaning 
given those terms in section 101(e) of title 10, United 
States Code." 

Reports by Officers and Senior Enlisted Members 
of Conviction of Criminal Law 

Pub. L. 109-163, div. A, title V, §554, Jan. 6, 2006, 119 
Stat. 3264, provided that: 
"(a) Requirement for Reports. — 

"(1) In general. — The Secretary of Defense shall 
prescribe in regulations a requirement that each cov- 
ered member of the Armed Forces shall submit to an 
authority in the military department concerned des- 
ignated pursuant to such regulations a timely report 
of any conviction of such member by any law enforce- 
ment authority of the United States for a violation of 
a criminal law of the United States, whether or not 
the member is on active duty at the time of the con- 
duct that provides the basis for the conviction. The 
regulations shall apply uniformly throughout the 
military departments. 

"(2) Covered members. — In this section, the term 
'covered member of the Armed Forces' means a mem- 
ber of the Army, Navy, Air Force, or Marine Corps 
who is on the active-duty list or the reserve active- 
status list and who is — 
"(A) an officer; or 

"(B) an enlisted member in a pay grade above pay 
grade B-6. 

"(b) Law Enforcement Authority of the United 
States. — For purposes of this section, a law enforce- 
ment authority of the United States includes — 

"(1) a military or other Federal law enforcement 

authority; 

"(2) a State or local law enforcement authority; 
and 

"(3) such other law enforcement authorities within 
the United States as the Secretary shall specify in 
the regulations prescribed pursuant to subsection (a). 
"(c) Criminal Law of the United States. — 

"(1) In general. — Except as provided in paragraph 
(2), for purposes of this section, a criminal law of the 
United States includes — 

"(A) any military or other Federal criminal law; 
"(B) any State, county, municipal, or local crimi- 
nal law or ordinance; and 

"(C) such other criminal laws and ordinances of 
jurisdictions within the United States as the Sec- 
retary shall specify in the regulations prescribed 
pursuant to subsection (a). 

"(2) Exception. — For purposes of this section, a 
criminal law of the United States shall not include a 
law or ordinance specifying a minor traffic offense (as 
determined by the Secretary for purposes of such reg- 
ulations). 

"(d) Timeliness of Reports. — The regulations pre- 
scribed pursuant to subsection (a) shall establish re- 
quirements for the timeliness of reports under this sec- 
tion. 

"(e) Forwarding of Information. — The regulations 
prescribed pursuant to subsection (a) shall provide 



that, in the event a military department receives infor- 
mation that a covered member of the Armed Forces 
under the jurisdiction of another military department 
has become subject to a conviction for which a report 
is required by this section, the Secretary of the mili- 
tary department receiving such information shall, in 
accordance with such procedures as the Secretary of 
Defense shall establish in such regulations, forward 
such information to the authority in the military de- 
partment having jurisdiction over such member des- 
ignated pursuant to such regulations. 

"(f) Convictions. — In this section, the term 'convic- 
tion' includes any plea of guilty or nolo contendere. 

"(g) Deadline for Regulations. — The regulations re- 
quired by subsection (a), including the requirement in 
subsection (e), shall go into effect not later than the 
end of the 180-day period beginning on the date of the 
enactment of this Act [Jan. 6, 2006]. 

"(h) Applicability of Requirement. — The require- 
ment under the regulations required by subsection (a) 
that a covered member of the Armed Forces submit no- 
tice of a conviction shall apply only to a conviction 
that becomes final after the date of the enactment of 
this Act [Jan. 6, 2006]." 

Policy and Procedures on Assistance to Severely 
Wounded or Injured Service Members 

Pub. L. 109-163, div. A, title V, §563, Jan. 6, 2006, 119 
Stat. 3269, provided that: 
"(a) Comprehensive Policy. — 

"(1) Policy required. — Not later than June 1, 2006, 
the Secretary of Defense shall prescribe a comprehen- 
sive policy for the Department of Defense on the pro- 
vision of assistance to members of the Armed Forces 
who incur severe wounds or injuries in the line of 
duty (in this section referred to as 'severely wounded 
or injured servicemembers'). 

"(2) Consultation. — The Secretary shall develop 
the policy required by paragraph (1) in consultation 
with the Secretaries of the military departments, the 
Secretary of Veterans Affairs, and the Secretary of 
Labor. 

"(3) Incorporation of past experience and prac- 
tice. — The policy required by paragraph (1) shall be 
based on — 

"(A) the experience and best practices of the mili- 
tary departments, including the Army Wounded 
Warrior Program, the Marine Corps Marine for Life 
Injured Support Program, the Air Force Palace 
HART program, and the Navy Wounded Marines 
and Sailors Initiative; 

"(B) the recommendations of nongovernment or- 
ganizations with demonstrated expertise in re- 
sponding to the needs of severely wounded or in- 
jured servicemembers; and 

"(C) such other matters as the Secretary of De- 
fense considers appropriate. 

"(4) Procedures and standards. — The policy shall 
include guidelines to be followed by the military de- 
partments in the provision of assistance to severely 
wounded or injured servicemembers. The procedures 
and standards shall be uniform across the military 
departments except to the extent necessary to reflect 
the traditional practices or customs of a particular 
military department. The procedures and standards 
shall establish a minimum level of support and shall 
specify the duration of programs. 
"(b) Elements of Policy. — The comprehensive policy 
developed under subsection (a) shall address the follow- 
ing matters: 

"(1) Coordination with the Severely Injured Joint 
Support Operations Center of the Department of De- 
fense. 

"(2) Promotion of a seamless transition to civilian 
life for severely wounded or injured servicemembers 
who are or are likely to be separated on account of 
their wound or injury. 

"(3) Identification and resolution of special prob- 
lems or issues related to the transition to civilian life 
of severely wounded or injured servicemembers who 
are members of the reserve components. 
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"(4) The qualifications, assignment, training, du- 
ties, supervision, and accountability for the perform- 
ance of responsibilities for the personnel providing 
assistance to severely wounded or injured service- 
members. 

"(5) Centralized, short-term and long-term case- 
management procedures for assistance to severely 
wounded or injured servicemembers by each military 
department, including rapid access for severely 
wounded or injured servicemembers to case managers 
and counselors. 

"(6) The provision, through a computer accessible 
Internet website and other means and at no cost to 
severely wounded or injured servicemembers, of per- 
sonalized, integrated information on the benefits and 
financial assistance available to such members from 
the Federal Government. 

"(7) The provision of information to severely 
wounded or injured servicemembers on mechanisms 
for registering complaints about, or requests for, ad- 
ditional assistance. 

"(8) Participation of family members. 
"(9) Liaison with the Department of Veterans Af- 
fairs and the Department of Labor in order to ensure 
prompt and accurate resolution of issues relating to 
benefits administered by those agencies for severely 
wounded or injured servicemembers. 

"(10) Data collection regarding the incidence and 
quality of assistance provided to severely wounded or 
injured servicemembers, including surveys of such 
servicemembers and military and civilian personnel 
whose assigned duties include assistance to severely 
wounded or injured servicemembers. 
"(c) Adoption by Military Departments. — Not later 
than September 1, 2006, the Secretary of each military 
department shall prescribe regulations, or modify cur- 
rent regulations, on the policies and procedures of such 
military department on the provision of assistance to 
severely wounded or injured servicemembers in order 
to conform such policies and procedures to the policy 
prescribed under subsection (a)." 

Preservation of Records Pertaining to Radio- 
active Fallout From Nuclear Weapons Testing 

Pub. L. 109-163, div. A, title X, §1055, Jan. 6, 2006, 119 
Stat. 3438, provided that: 

"(a) Prohibition op Destruction of Certain 
Records. — The Secretary of Defense may not destroy 
any official record in the custody or control of the De- 
partment of Defense that contains information relating 
to radioactive fallout from nuclear weapons testing. 

"(b) Preservation and Publication of Informa- 
tion. — The Secretary of Defense shall identify, pre- 
serve, and make available any unclassified information 
contained in official records referred to in subsection 
(a)." 

Safe Delivery of Mail in Military Mail System 

Pub. L. 109-163, div. A, title X, §1071, Jan. 6, 2006, 119 
Stat. 3446, provided that: 
"(a) Plan for Safe Delivery of Military Mail. — 

"(1) Plan required. — The Secretary of Defense 
shall develop and implement a plan to ensure that 
the mail within the military mail system is safe for 
delivery. The plan shall provide for the screening of 
all mail within the military mail system in order to 
detect the presence of biological, chemical, or radio- 
logical weapons, agents, or pathogens or explosive de- 
vices before mail within the military mail system is 
delivered to its intended recipients. 

"(2) Funding. — The budget justification materials 
submitted to Congress with the budget of the Presi- 
dent for fiscal year 2007 and each fiscal year there- 
after shall include a description of the amounts re- 
quired in such fiscal year to carry out the plan. 
"(b) Report on Safety of Mail for Delivery. — 

"(1) Report required.— Not later than 120 days 
after the date of the enactment of this Act [Jan. 6, 
2006], the Secretary shall submit to Congress a report 



on the safety of mail within the military mail system 
for delivery. 

"(2) Elements. — The report shall include the fol- 
lowing: 

"(A) An assessment of any existing deficiencies in 
the military mail system in ensuring that mail 
within the military mail system is safe for delivery. 

"(B) The plan required by subsection (a). 

"(C) An estimate of the time and resources re- 
quired to implement the plan. 

"(D) A description of the delegation within the 
Department of Defense of responsibility for ensur- 
ing that mail within the military mail system is 
safe for delivery, including responsibility for the 
development, implementation, and oversight of im- 
provements to the military mail system to ensure 
that mail within the military mail system is safe 
for delivery. 

"(3) Form. — The report shall be submitted in un- 
classified form, but may include a classified annex. 
"(c) Mail Within the Military Mail System De- 
fined. — 

"(1) In general. — In this section, the term 'mail 
within the military mail system' means — 

"(A) any mail that is posted through the Military 
Post Offices (including Army Post Offices (APOs) 
and Fleet Post Offices (FPOs)), Department of De- 
fense mail centers, military Air Mail Terminals, 
and military Fleet Mail Centers; and 

"(B) any mail or package posted in the United 
States that is addressed to an unspecified member 
of the Armed Forces. 

"(2) Inclusions and exception. — The term includes 
any official mail posted by the Department of De- 
fense. The term does not include any mail posted as 
otherwise described in paragraph (1) that has been 
screened for safety for delivery by the United States 
Postal Service before such posting." 

War-Related Reporting Requirements 

Pub. L. 109-163, div. A, title XII, §1221, Jan. 6, 2006, 119 
Stat. 3462, as amended by Pub. L. 109-364, div. A, title 
XV, §1518, Oct. 17, 2006, 120 Stat. 2443; Pub. L. 111-84, 
div. A, title XII, § 1233, Oct. 28, 2009, 123 Stat. 2531, pro- 
vided that: 

"(a) Report Required for Operation Iraqi Freedom, 
Operation Enduring Freedom, and Operation Noble 
Eagle. — The Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives], in accordance with this 
section, a report on procurement and equipment main- 
tenance costs for each of Operation Iraqi Freedom, Op- 
eration Enduring Freedom, and Operation Noble Eagle 
and on facility infrastructure costs associated with 
each of Operation Iraqi Freedom and Operation Endur- 
ing Freedom. The report shall include the following: 
"(1) Procurement. — A specification of costs of pro- 
curement funding requested since fiscal year 2003, to- 
gether with end-item quantities requested and the 
purpose of the request (such as replacement for battle 
losses, improved capability, increase in force size, re- 
structuring of forces), shown by service. 

"(2) Equipment maintenance. — A cost comparison 
of the requirements for equipment maintenance ex- 
penditures during peacetime and for such require- 
ments during wartime, as shown by the requirements 
in each of Operation Iraqi Freedom, Operation Endur- 
ing Freedom, and Operation Noble Eagle. The cost 
comparison shall include — 

"(A) a description of the effect of war operations 
on the backlog of maintenance requirements over 
the period of fiscal years 2003 to the time of the re- 
port; and 

"(B) an examination of the extent to which war 
operations have precluded maintenance from being 
performed because equipment was unavailable. 
"(3) Operation iraqi freedom and operation en- 
during freedom infrastructure. — A specification of 
the number of United States military personnel that 
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can be supported by the facility infrastructure in Iraq 
and Afghanistan and in the neighboring- countries 
from where Operation Iraq Freedom and Operation 
Enduring Freedom are supported. 
"(b) Submission Requirements. — The report under 
subsection (a) shall be submitted not later than 180 
days after the date of the enactment of this Act [Jan. 
6, 2006]. The Secretary of Defense shall submit an up- 
dated report on procurement, equipment maintenance, 
and military construction costs, as specified in sub- 
section (a), concurrently with any request made to 
Congress after the date of the enactment of this Act for 
war-related funding. 

"(c) Submission to Congress and Gao op Certain 
Reports on Costs. — The Secretary of Defense shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] and the 
Comptroller General, not later than 45 days after the 
end of each reporting month, the Department of De- 
fense Supplemental and Cost of War Execution re- 
ports." 

Annual Report on Department op Defense Costs 
To Carry Out United Nations Resolutions 

Pub. L. 109-163, div. A, title XII, §1224, Jan. 6, 2006, 119 
Stat. 3463, provided that: 
"(a) Requirement for Annual Report. — 

"(1) Department of defense costs. — Not later 
than April 30 of each year, the Secretary of Defense 
shall submit to the congressional committees speci- 
fied in paragraph (2) a report on Department of De- 
fense costs during the preceding fiscal year to carry 
out United Nations resolutions. 

"(2) Specified committees. — The committees speci- 
fied in this paragraph are — 

"(A) the Committee on Armed Services, the Com- 
mittee on Foreign Relations, and the Committee on 
Appropriations of the Senate; and 

"(B) the Committee on Armed Services, the Com- 
mittee on International Relations [now Committee 
on Foreign Affairs], and the Committee on Appro- 
priations of the House of Representatives. 
"(b) Matters to Be Included. — Each report under 
subsection (a) shall set forth the following: 

"(1) All direct and indirect costs (including incre- 
mental costs) incurred by the Department of Defense 
during the preceding fiscal year in implementing or 
supporting any resolution adopted by the United Na- 
tions Security Council, including any such resolution 
calling for — 

"(A) international sanctions; 
"(B) international peacekeeping operations; 
"(C) international peace enforcement operations; 
"(D) monitoring missions; 
"(E) observer missions; or 
"(F) humanitarian missions. 
"(2) An aggregate of all such Department of Defense 
costs by operation or mission and the total cost to 
United Nations members of each operation or mis- 
sion. 

"(3) All direct and indirect costs (including incre- 
mental costs) incurred by the Department of Defense 
during the preceding fiscal year in training, equip- 
ping, and otherwise assisting, preparing, providing re- 
sources for, and transporting foreign defense or secu- 
rity forces for implementing or supporting any reso- 
lution adopted by the United Nations Security Coun- 
cil, including any such resolution specified in para- 
graph (1). 

"(4) All efforts made to seek credit against past 
United Nations expenditures. 

"(5) All efforts made to seek compensation from the 
United Nations for costs incurred by the Department 
of Defense in implementing and supporting United 
Nations activities. 

"(c) Coordination. — The report under subsection (a) 
each year shall be prepared in coordination with the 
Secretary of State. 

"(d) Form of Report. — Each report required by this 
section shall be submitted in unclassified form, but 
may include a classified annex." 



Requirement for Establishment of Certain 
Criteria Applicable to Global Posture Review 

Pub. L. 109-163, div. A, title XII, §1233, Jan. 6, 2006, 119 
Stat. 3469, provided that: 

"(a) Criteria. — As part of the Integrated Global Pres- 
ence and Basing Strategy (IGPBS) developed by the De- 
partment of Defense that is referred to as the 'Global 
Posture Review', the Secretary of Defense, in consulta- 
tion with the Chairman of the Joint Chiefs of Staff, 
shall develop criteria for assessing, with respect to 
each type of facility specified in subsection (c) that is 
to be located in a foreign country, the following fac- 
tors: 

"(1) The effect of any new basing arrangements on 
the strategic mobility requirements of the Depart- 
ment of Defense. 

"(2) The ability of units deployed to overseas loca- 
tions in areas in which United States Armed Forces 
have not traditionally been deployed to meet mobil- 
ity response times required by operational planners. 

"(3) The cost of deploying units to areas referred to 
in paragraph (2) on a rotational basis (rather than on 
a permanent basing basis). 

"(4) The strategic benefit of rotational deployments 
through countries with which the United States is de- 
veloping a close or new security relationship. 

"(5) Whether the relative speed and complexity of 
conducting negotiations with a particular country is 
a discriminator in the decision to deploy forces with- 
in the country. 

"(6) The appropriate and available funding mecha- 
nisms for the establishment, operation, and sustain- 
ment of specific Main Operating Bases, Forward Op- 
erating Bases, or Cooperative Security Locations. 

"(7) The effect on military quality of life of the un- 
accompanied deployment of units to new facilities in 
overseas locations. 

"(8) Other criteria as Secretary of Defense deter- 
mines appropriate. 

"(b) Analysis of Alternatives to Basing or Oper- 
ating Locations. — The Secretary of Defense, in con- 
sultation with the Chairman of the Joint Chiefs of 
Staff, shall develop a mechanism for analyzing alter- 
natives to any particular overseas basing or operating 
location. Such a mechanism shall incorporate the fac- 
tors specified in each of paragraphs (1) through (5) of 
subsection (a). 

"(c) Minimal Infrastructure Requirements for 
Overseas Installations. — The Secretary of Defense 
shall develop a description of minimal infrastructure 
requirements for each of the following types of facili- 
ties: 

"(1) Facilities categorized as Main Operating Bases. 
"(2) Facilities categorized as Forward Operating 
Bases. 

"(3) Facilities categorized as Cooperative Security 
Locations. 

"(d) Notification Required.— Not later than 30 days 
after an agreement is entered into between the United 
States and a foreign country to support the deployment 
of elements of the United States Armed Forces in that 
country, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a written notification of 
such agreement. The notification under this subsection 
shall include the terms of the agreement, any costs to 
the United States resulting from the agreement, and a 
timeline to carry out the terms of the agreement. 

"(e) Annual Budget Element. — The Secretary of De- 
fense shall submit to Congress, as an element of the an- 
nual budget request of the Secretary, information re- 
garding the funding sources for the establishment, op- 
eration, and sustainment of individual Main Operating 
Bases, Forward Operating Bases, or Cooperative Secu- 
rity Locations. 

"(f) Report.— Not later than March 30, 2006, the Sec- 
retary of Defense shall submit to Congress a report on 
the matters specified in subsections (a) through (c)." 
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Processing op Forensic Evidence Collection Kits 
and Acquisition of Sufficient Stocks of Such Kits 

Pub. L. 108-375, div. A, title V, §573, Oct. 28, 2004, 118 
Stat. 1921, provided that: 

"(a) Elimination of Backlog, Etc. — The Secretary of 
Defense shall take such steps as may be necessary to 
ensure that — 

"(1) the United States Army Criminal Investigation 
Laboratory has the personnel and resources to effec- 
tively process forensic evidence used by the Depart- 
ment of Defense within 60 days of receipt by the lab- 
oratory of such evidence; 

"(2) consistent policies are established among the 
Armed Forces to reduce the time period between the 
collection of forensic evidence and the receipt and 
processing of such evidence by United States Army 
Criminal Investigation Laboratory; and 

"(3) there is an adequate supply of forensic evidence 
collection kits — 

"(A) for all United States military installations, 
including the military service academies; and 

"(B) for units of the Armed Forces deployed in 
theaters of operation. 
"(b) Training. — The Secretary shall take such meas- 
ures as the Secretary considers appropriate to ensure 
that personnel are appropriately trained — 

"(1) in the use of forensic evidence collection kits; 
and 

"(2) in the prescribed procedures to ensure protec- 
tion of the chain of custody of such kits once used." 

Policy for Timely Notification of Next of Kin of 
Members Seriously III or Injured in Combat Zones 

Pub. L. 108-375, div. A, title VII, §724, Oct. 28, 2004, 118 
Stat. 1990, provided that: 

"(a) Policy Required. — The Secretary of Defense 
shall prescribe the policy of the Department of Defense 
for providing, in the case of the serious illness or injury 
of a member of the Armed Forces in a combat zone, 
timely notification to the next of kin of the member 
regarding the illness or injury, including information 
on the condition of the member and the location at 
which the member is receiving treatment. In prescrib- 
ing the policy, the Secretary shall ensure respect for 
the expressed desires of individual members of the 
Armed Forces regarding the notification of next of kin 
and shall include standards of timeliness for both the 
initial notification of next of kin under the policy and 
subsequent updates regarding the condition and loca- 
tion of the member. 

"(b) Submission of Policy.— Not later than 120 days 
after the date of the enactment of this Act [Oct. 28, 
2004], the Secretary of Defense shall submit to Congress 
a copy of the policy." 

Secretary of Defense Criteria for and Guidance 
on Identification and Internal Transmission of 
Critical Information 

Pub. L. 108-375, div. A, title IX, §932, Oct. 28, 2004, 118 
Stat. 2031, provided that: 

"(a) Criteria for Critical Information. — (1) The 
Secretary of Defense shall establish criteria for deter- 
mining categories of critical information that should 
be made known expeditiously to senior civilian and 
military officials in the Department of Defense. Those 
categories should be limited to matters of extraor- 
dinary significance and strategic impact to which rapid 
access by those officials is essential to the successful 
accomplishment of the national security strategy or a 
major military mission. The Secretary may from time 
to time modify the list to suit the current strategic sit- 
uation. 

"(2) The Secretary shall provide the criteria estab- 
lished under paragraph (1) to the Chairman of the Joint 
Chiefs of Staff, the Secretaries of the military depart- 
ments, the commanders of the unified and specified 
commands, the commanders of deployed forces, and 
such other elements of the Department of Defense as 
the Secretary considers necessary. 



"(b) Matters To Be Included. — The criteria estab- 
lished under subsection (a) shall include, at a mini- 
mum, requirement for identification of the following: 
"(1) Any incident that may result in a contingency 
operation, based on the incident's nature, gravity, or 
potential for significant adverse consequences to 
United States citizens, military personnel, interests, 
or assets, including an incident that could result in 
significant adverse publicity having a major strategic 
impact. 

"(2) Any event, development, or situation that 
could be reasonably assumed to escalate into an inci- 
dent described in paragraph (1). 

"(3) Any deficiency or error in policy, standards, or 
training that could be reasonably assumed to have 
the effects described in paragraph (1). 
"(c) Requirements for Transmission of Critical In- 
formation. — The criteria under subsection (a) shall in- 
clude such requirements for transmission of such criti- 
cal information to such senior civilian and military of- 
ficials of the Department of Defense as the Secretary of 
Defense considers appropriate. 

"(d) Time for Issuance of Criteria. — The Secretary 
of Defense shall establish the criteria required by sub- 
section (a) not later than 120 days after the date of the 
enactment of this Act [Oct. 28, 2004]." 

Program To Commemorate 60th Anniversary of 
World War II 

Pub. L. 108-375, div. A, title X, §1032, Oct. 28, 2004, 118 
Stat. 2045, authorized the Secretary of Defense to con- 
duct a program during fiscal year 2005 to commemorate 
the 60th anniversary of World War II. 

Preservation of Search and Rescue Capabilities 
op the Federal Government 

Pub. L. 108-375, div. A, title X, §1085, Oct. 28, 2004, 118 
Stat. 2065, as amended by Pub. L. 110-181, div. A, title 
III, § 360(c), Jan. 28, 2008, 122 Stat. 78; Pub. L. 111-383, 
div. A, title X, §1075(i)(2), Jan. 7, 2011, 124 Stat. 4378, 
provided that: "The Secretary of Defense may not re- 
duce or eliminate search and rescue capabilities at any 
military installation in the United States unless the 
Secretary, after reviewing the search and rescue capa- 
bilities report prepared by the Secretary of the Air 
Force under section 360(a) of the National Defense Au- 
thorization Act for Fiscal Year 2008 (Public Law 
110-181; 122 Stat. 77), first certifies to the Committees 
on Armed Services of the Senate and the House of Rep- 
resentatives that equivalent search and rescue capa- 
bilities will be provided, without interruption and con- 
sistent with the policies and objectives set forth in the 
United States National Search and Rescue Plan entered 
into force on January 1, 1999, by — 

"(1) the Department of Interior, the Department of 
Commerce, the Department of Homeland Security, 
the Department of Transportation, the Federal Com- 
munications Commission, or the National Aero- 
nautics and Space Administration; or 

"(2) the Department of Defense, either directly or 
through a Department of Defense contract with an 
emergency medical service provider or other private 
entity to provide such capabilities." 

Sunken Military Craft 

Pub. L. 108-375, div. A, title XIV, Oct. 28, 2004, 118 
Stat. 2094, provided that: 

"SEC. 1401. PRESERVATION OF TITLE TO SUNKEN 
MILITARY CRAFT AND ASSOCIATED CON- 
TENTS. 

"Right, title, and interest of the United States in and 
to any United States sunken military craft — 

"(1) shall not be extinguished except by an express 
divestiture of title by the United States; and 

"(2) shall not be extinguished by the passage of 
time, regardless of when the sunken military craft 
sank. 

"SEC. 1402. PROHIBITIONS. 

"(a) Unauthorized Activities Directed at Sunken 
Military Craft. — No person shall engage in or attempt 
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to engage in any activity directed at a sunken military 
craft that disturbs, removes, or injures any sunken 
military craft, except — 

"(1) as authorized by a permit under this title; 

"(2) as authorized by regulations issued under this 
title; or 

"(3) as otherwise authorized by law. 
"(b) Possession of Sunken Military Craft. — No per- 
son may possess, disturb, remove, or injure any sunken 
military craft in violation of — 

"(1) this section; or 

"(2) any prohibition, rule, regulation, ordinance, or 
permit that applies under any other applicable law. 
"(c) Limitations on Application. — 

"(1) Actions by united states. — This section shall 
not apply to actions taken by, or at the direction of, 
the United States. 

"(2) Foreign persons.— This section shall not apply 
to any action by a person who is not a citizen, na- 
tional, or resident alien of the United States, except 
in accordance with — 

"(A) generally recognized principles of inter- 
national law; 

"(B) an agreement between the United States and 
the foreign country of which the person is a citizen; 
or 

"(C) in the case of an individual who is a crew 
member or other individual on a foreign vessel or 
foreign aircraft, an agreement between the United 
States and the flag State of the foreign vessel or 
aircraft that applies to the individual. 
"(3) Loan of sunken military craft. — This section 
does not prohibit the loan of United States sunken 
military craft in accordance with regulations issued 
by the Secretary concerned. 

"SEC. 1403. PERMITS. 

"(a) In General. — The Secretary concerned may 
issue a permit authorizing a person to engage in an ac- 
tivity otherwise prohibited by section 1402 with respect 
to a United States sunken military craft, for archae- 
ological, historical, or educational purposes, in accord- 
ance with regulations issued by such Secretary that 
implement this section. 

"(b) Consistency With Other Laws. — The Secretary 
concerned shall require that any activity carried out 
under a permit issued by such Secretary under this sec- 
tion must be consistent with all requirements and re- 
strictions that apply under any other provision of Fed- 
eral law. 

"(c) Consultation. — In carrying out this section (in- 
cluding the issuance after the date of the enactment of 
this Act [Oct. 28, 2004] of regulations implementing this 
section), the Secretary concerned shall consult with 
the head of each Federal agency having authority 
under Federal law with respect to activities directed at 
sunken military craft or the locations of such craft. 

"(d) Application to Foreign Craft. — At the request 
of any foreign State, the Secretary of the Navy, in con- 
sultation with the Secretary of State, may carry out 
this section (including regulations promulgated pursu- 
ant to this section) with respect to any foreign sunken 
military craft of that foreign State located in United 
States waters. 
"SEC. 1404. PENALTIES. 

"(a) In General. — Any person who violates this title, 
or any regulation or permit issued under this title, 
shall be liable to the United States for a civil penalty 
under this section. 

"(b) Assessment and Amount. — The Secretary con- 
cerned may assess a civil penalty under this section, 
after notice and an opportunity for a hearing, of not 
more than $100,000 for each violation. 

"(c) Continuing Violations. — Each day of a con- 
tinued violation of this title or a regulation or permit 
issued under this title shall constitute a separate viola- 
tion for purposes of this section. 

"(d) In Rem Liability.— A vessel used to violate this 
title shall be liable in rem for a penalty under this sec- 
tion for such violation. 



"(e) Other Relief. — If the Secretary concerned de- 
termines that there is an imminent risk of disturbance 
of, removal of, or injury to any sunken military craft, 
or that there has been actual disturbance of, removal 
of, or injury to a sunken military craft, the Attorney 
General, upon request of the Secretary concerned, may 
seek such relief as may be necessary to abate such risk 
or actual disturbance, removal, or injury and to return 
or restore the sunken military craft. The district 
courts of the United States shall have jurisdiction in 
such a case to order such relief as the public interest 
and the equities of the case may require. 

"(f) Limitations. — An action to enforce a violation of 
section 1402 or any regulation or permit issued under 
this title may not be brought more than 8 years after 
the date on which — 

"(1) all facts material to the right of action are 

known or should have been known by the Secretary 

concerned; and 
"(2) the defendant is subject to the jurisdiction of 

the appropriate district court of the United States or 

administrative forum. 

"SEC. 1405. LIABILITY FOR DAMAGES. 

"(a) In General. — Any person who engages in an ac- 
tivity in violation of section 1402 or any regulation or 
permit issued under this title that disturbs, removes, 
or injures any United States sunken military craft 
shall pay the United States enforcement costs and 
damages resulting from such disturbance, removal, or 
injury. 

"(b) Included Damages. — Damages referred to in sub- 
section (a) may include — 

"(1) the reasonable costs incurred in storage, res- 
toration, care, maintenance, conservation, and cura- 
tion of any sunken military craft that is disturbed, 
removed, or injured in violation of section 1402 or any 
regulation or permit issued under this title; and 

"(2) the cost of retrieving, from the site where the 
sunken military craft was disturbed, removed, or in- 
jured, any information of an archaeological, histori- 
cal, or cultural nature. 
"SEC. 1406. RELATIONSHIP TO OTHER LAWS. 

"(a) In General. — Except to the extent that an activ- 
ity is undertaken as a subterfuge for activities prohib- 
ited by this title, nothing in this title is intended to af- 
fect— 

"(1) any activity that is not directed at a sunken 
military craft; or 

"(2) the traditional high seas freedoms of naviga- 
tion, including — 

"(A) the laying of submarine cables and pipelines; 
"(B) operation of vessels; 
"(C) fishing; or 

"(D) other internationally lawful uses of the sea 
related to such freedoms. 

"(b) International Law. — This title and any regula- 
tions implementing this title shall be applied in ac- 
cordance with generally recognized principles of inter- 
national law and in accordance with the treaties, con- 
ventions, and other agreements to which the United 
States is a party. 

"(c) Law of Finds.— The law of finds shall not apply 
to— 

"(1) any United States sunken military craft, wher- 
ever located; or 

"(2) any foreign sunken military craft located in 
United States waters. 

"(d) Law of Salvage. — No salvage rights or awards 
shall be granted with respect to — 

"(1) any United States sunken military craft with- 
out the express permission of the United States; or 

"(2) any foreign sunken military craft located in 
United States waters without the express permission 
of the relevant foreign state. 

"(e) Law of Capture or Prize. — Nothing in this title 
is intended to alter the international law of capture or 
prize with respect to sunken military craft. 

"(f) Limitation of Liability. — Nothing in sections 
4281 through 428V and 4289 of the Revised Statutes 
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([former] 46 U.S.C. App. 181 et seq.) [see chapter 305 of 
Title 46, Shipping-] or section 3 of the Act of February 
13, 1893 (chapter 105; 27 Stat. 445; [former] 46 U.S.C. App. 
192) [now 46 U.S.C. 30706], shall limit the liability of any 
person under this section. 

"(g) Authorities of the Commandant of the Coast 
Guard. — Nothing in this title is intended to preclude or 
limit the application of any other law enforcement au- 
thorities of the Commandant of the Coast Guard. 

"(h) Prior Delegations, Authorizations, and Re- 
lated Regulations. — Nothing in this title shall invali- 
date any prior delegation, authorization, or related reg- 
ulation that is consistent with this title. 

"(i) Criminal Law. — Nothing in this title is intended 
to prevent the United States from pursuing criminal 
sanctions for plundering of wrecks, larceny of Govern- 
ment property, or violation of any applicable criminal 
law. 

"SEC. 1407. ENCOURAGEMENT OF AGREEMENTS 
WITH FOREIGN COUNTRIES. 
"The Secretary of State, in consultation with the 
Secretary of Defense, is encouraged to negotiate and 
conclude bilateral and multilateral agreements with 
foreign countries with regard to sunken military craft 
consistent with this title. 
"SEC. 1408. DEFINITIONS. 
"In this title: 

"(1) Associated contents. — The term 'associated 
contents' means — 

"(A) the equipment, cargo, and contents of a 
sunken military craft that are within its debris 
field; and 

"(B) the remains and personal effects of the crew 
and passengers of a sunken military craft that are 
within its debris field. 

"(2) Secretary concerned. — The term 'Secretary 
concerned' means — 

"(A) subject to subparagraph (B), the Secretary of 
a military department; and 

"(B) in the case of a Coast Guard vessel, the Sec- 
retary of the Department in which the Coast Guard 
is operating. 

"(3) Sunken military craft. — The term 'sunken 
military craft' means all or any portion of — 

"(A) any sunken warship, naval auxiliary, or 
other vessel that was owned or operated by a gov- 
ernment on military noncommercial service when 
it sank; 

"(B) any sunken military aircraft or military 
spacecraft that was owned or operated by a govern- 
ment when it sank; and 

"(C) the associated contents of a craft referred to 
in subparagraph (A) or (B), 
if title thereto has not been abandoned or transferred 
by the government concerned. 

"(4) United states contiguous zone. — The term 
'United States contiguous zone' means the contig- 
uous zone of the United States under Presidential 
Proclamation 7219, dated September 2, 1999 [43 U.S.C. 
1331 note]. 

"(5) United states internal waters. — The term 
'United States internal waters' means all waters of 
the United States on the landward side of the base- 
line from which the breadth of the United States ter- 
ritorial sea is measured. 

"(6) United states territorial sea. — The term 
'United States territorial sea' means the waters of 
the United States territorial sea under Presidential 
Proclamation 5928, dated December 27, 1988 [43 U.S.C. 
1331 note]. 

"(7) United states waters. — The term 'United 
States waters' means United States internal waters, 
the United States territorial sea, and the United 
States contiguous zone." 

Reports on Weapons and Ammunition Obtained by 
Iraq 

Pub. L. 108-177, title III, §358, Dec. 13, 2003, 117 Stat. 
2621, directed the Director of the Defense Intelligence 



Agency, not later than one year after Dec. 13, 2003, to 
submit preliminary and final reports to committees of 
Congress on information obtained by the Department 
of Defense and the intelligence community on the con- 
ventional weapons and ammunition obtained by Iraq in 
violation of applicable resolutions of the United Na- 
tions Security Council adopted since the invasion of 
Kuwait by Iraq in 1990. 

Pub. L. 108-136, div. A, title XII, §1204, Nov. 24, 2003, 
117 Stat. 1649, directed the Secretary of Defense, not 
later than one year after Nov. 24, 2003, to submit to 
comittees of Congress a report on the acquisition by 
Iraq of weapons of mass destruction and associated de- 
livery systems and the acquisition by Iraq of advanced 
conventional weapons. 

Studies of Fleet Platform Architectures for the 
Navy 

Pub. L. 108-136, div. A, title II, §216, Nov. 24, 2003, 117 
Stat. 1418, directed the Secretary of Defense to provide 
for the performance of two independent studies of alter- 
native future fleet platform architectures for the Navy 
and to forward the results of each study to congres- 
sional defense committees not later than Jan. 15, 2005. 

Report Regarding Impact of Civilian Community 
Encroachment and Certain Legal Requirements 
on Military Installations and Ranges and Plan 
To Address Encroachment 

Pub. L. 108-136, div. A, title III, §320, Nov. 24, 2003, 117 
Stat. 1435, provided that: 

"(a) Study Required. — The Secretary of Defense 
shall conduct a study on the impact, if any, of the fol- 
lowing types of encroachment issues affecting military 
installations and operational ranges: 

"(1) Civilian community encroachment on those 
military installations and ranges whose operational 
training activities, research, development, test, and 
evaluation activities, or other operational, test and 
evaluation, maintenance, storage, disposal, or other 
support functions require, or in the future reasonably 
may require, safety or operational buffer areas. The 
requirement for such a buffer area may be due to a 
variety of factors, including air operations, ordnance 
operations and storage, or other activities that gen- 
erate or might generate noise, electro-magnetic in- 
terference, ordnance arcs, or environmental impacts 
that require or may require safety or operational 
buffer areas. 

"(2) Compliance by the Department of Defense with 
State Implementation Plans for Air Quality under 
section 110 of the Clean Air Act (42 U.S.C. 7410). 

"(3) Compliance by the Department of Defense with 
the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.) 
and the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 
9601 et seq.). 

"(b) Matters To Be Included With Respect to Ci- 
vilian Community Encroachments. — With respect to 
paragraph (1) of subsection (a), the study shall include 
the following: 

"(1) A list of all military installations described in 
subsection (a)(1) at which civilian community en- 
croachment is occurring. 

"(2) A description and analysis of the types and de- 
gree of such civilian community encroachment at 
each military installation included on the list. 

"(3) An analysis, including views and estimates of 
the Secretary of Defense, of the current and potential 
future impact of such civilian community encroach- 
ment on operational training activities, research, de- 
velopment, test, and evaluation activities, and other 
significant operational, test and evaluation, mainte- 
nance, storage, disposal, or other support functions 
performed by military installations included on the 
list. The analysis shall include the following: 

"(A) A review of training and test ranges at mili- 
tary installations, including laboratories and tech- 
nical centers of the military departments, included 
on the list. 
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"(B) A description and explanation of the trends 
of such encroachment, as well as consideration of 
potential future readiness problems resulting from 
unabated encroachment. 

"(4) An estimate of the costs associated with cur- 
rent and anticipated partnerships between the De- 
partment of Defense and non-Federal entities to cre- 
ate buffer zones to preclude further development 
around military installations included on the list, 
and the costs associated with the conveyance of sur- 
plus property around such military installations for 
purposes of creating buffer zones. 

"(5) Options and recommendations for possible leg- 
islative or budgetary changes necessary to mitigate 
current and anticipated future civilian community 
encroachment problems. 

"(c) Matters To Be Included With Respect to Com- 
pliance With Specified Laws. — With respect to para- 
graphs (2) and (3) of subsection (a), the study shall in- 
clude the following: 

"(1) A list of all military installations and other lo- 
cations at which the Armed Forces are encountering 
problems related to compliance with the laws speci- 
fied in such paragraphs. 

"(2) A description and analysis of the types and de- 
gree of compliance problems encountered. 

"(3) An analysis, including views and estimates of 
the Secretary of Defense, of the current and potential 
future impact of such compliance problems on the 
following functions performed at military installa- 
tions: 

"(A) Operational training activities. 
"(B) Research, development, test, and evaluation 
activities. 

"(C) Other significant operational, test and eval- 
uation, maintenance, storage, disposal, or other 
support functions. 

"(4) A description and explanation of the trends of 
such compliance problems, as well as consideration of 
potential future readiness problems resulting from 
such compliance problems. 

"(d) Plan to Respond to Encroachment Issues. — On 
the basis of the study conducted under subsection (a), 
including the specific matters required to be addressed 
by subsections (b) and (c), the Secretary of Defense 
shall prepare a plan to respond to the encroachment is- 
sues described in subsection (a) affecting military in- 
stallations and operational ranges. 

"(e) Reporting Requirements. — The Secretary of De- 
fense shall submit to the Committee on Armed Services 
of the Senate and the Committee on Armed Services of 
the House of Representatives the following reports re- 
garding the study conducted under subsection (a), in- 
cluding the specific matters required to be addressed by 
subsections (b) and (c): 

"(1) Not later than January 31, 2004, an interim re- 
port describing the progress made in conducting the 
study and containing the information collected under 
the study as of that date. 

"(2) Not later than January 31, 2006, a report con- 
taining the results of the study and the encroach- 
ment response plan required by subsection (d). 

"(3) Not later than January 31, 2007, and each Janu- 
ary 31 thereafter through January 31, 2010, a report 
describing the progress made in implementing the en- 
croachment response plan." 

high-Performing Organization Business Process 
Reengineering Pilot Program 

Pub. L. 108-136, div. A, title III, §337, Nov. 24, 2003, 117 
Stat. 1445, provided that: 

"(a) Pilot Program. — The Secretary of Defense shall 
establish a pilot program under which the Secretary 
concerned shall create, or continue the implementation 
of, high-performing organizations through the conduct 
of a Business Process Reengineering initiative at se- 
lected military installations and facilities under the ju- 
risdiction of the Secretary concerned. 

"(b) Effect of Participation in Pilot Program. — (1) 
During the period of an organization's participation in 



the pilot program, including the periods referred to in 
paragraphs (2) and (3) of subsection (f), the Secretary 
concerned may not require the organization to undergo 
any Office of Management and Budget Circular A-76 
competition or other public-private competition in- 
volving any function of the organization covered by the 
Business Process Reengineering initiative. The organi- 
zation may elect to undergo such a competition as part 
of the initiative. 

"(2) Civilian employee or military personnel posi- 
tions of the participating organization that are part of 
the Business Process Reengineering initiative shall be 
counted toward any numerical goals, target, or quota 
that the Secretary concerned is required or requested 
to meet during the term of the pilot program regarding 
the number of positions to be covered by public-private 
competitions. 

"(c) Eligible Organizations. — Subject to subsection 
(d), the Secretary concerned may select two types of 
organizations to participate in the pilot program: 

"(1) Organizations that underwent a Business Proc- 
ess Reengineering initiative within the preceding five 
years, achieved major performance enhancements 
under the initiative, and will be able to sustain pre- 
vious or achieve new performance goals through the 
continuation of its existing or completed Business 
Process Reengineering plan. 

"(2) Organizations that have not undergone or have 
not successfully completed a Business Process Re- 
engineering initiative, but which propose to achieve, 
and reasonably could reach, enhanced performance 
goals through implementation of a Business Process 
Reengineering initiative. 

"(d) Additional Eligibility Requirements. — (1) To 
be eligible for selection to participate in the pilot pro- 
gram under subsection (c)(1), an organization described 
in such subsection shall demonstrate, to the satisfac- 
tion of the Secretary concerned, the completion of a 
total organizational assessment that resulted in en- 
hanced performance measures at least comparable to 
those performance measures that might be achieved 
through competitive sourcing. 

"(2) To be eligible for selection to participate in the 
pilot program under subsection (c)(2), an organization 
described in such subsection shall identify, to the satis- 
faction of the Secretary concerned — 

"(A) functions, processes, and measures to be stud- 
ied under the Business Process Reengineering initia- 
tive; 

"(B) adequate resources to carry out the Business 
Process Reengineering initiative; and 

"(C) labor-management agreements in place to en- 
sure effective implementation of the Business Proc- 
ess Reengineering initiative. 

"(e) Limitation on Number of Participants. — Total 
participants in the pilot program is limited to eight 
military installations and facilities, with some partici- 
pants to be drawn from organizations described in sub- 
section (c)(1) and some participants to be drawn from 
organizations described in subsection (c)(2). 

"(f) Implementation and Duration. — (1) The imple- 
mentation and management of a Business Process Re- 
engineering initiative under the pilot program shall be 
the responsibility of the commander of the military in- 
stallation or facility at which the Business Process Re- 
engineering initiative is carried out. 

"(2) An organization selected to participate in the 
pilot program shall be given a reasonable initial period, 
to be determined by the Secretary concerned, in which 
the organization must implement the Business Process 
Reengineering initiative. At the end of this period, the 
Secretary concerned shall determine whether the orga- 
nization has achieved initial progress toward designa- 
tion as a high-performing organization. In the absence 
of such progress, the Secretary concerned shall termi- 
nate the organization's participation in the pilot pro- 
gram. 

"(3) If an organization successfully completes imple- 
mentation of the Business Process Reengineering ini- 
tiative under paragraph (2), the Secretary concerned 
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shall designate the organization as a high-performing 
organization and grant the organization an additional 
five-year period In which to achieve projected or 
planned efficiencies and savings under the pilot pro- 
gram. 

"(g) Reviews and Reports. — The Secretary con- 
cerned shall conduct annual performance reviews of the 
participating organizations or functions under the ju- 
risdiction of the Secretary concerned. Reviews and re- 
ports shall evaluate organizational performance meas- 
ures or functional performance measures and deter- 
mine whether organizations are performing satisfac- 
torily for purposes of continuing participation in the 
pilot program. 

"(h) Performance Measures. — Performance meas- 
ures utilized in the pilot program should include the 
following, which shall be measured against organiza- 
tional baselines determined before participation in the 
pilot program: 

"(1) Costs, savings, and overall financial perform- 
ance of the organization. 

"(2) Organic knowledge, skills or expertise. 
"(3) Efficiency and effectiveness of key functions or 
processes. 

"(4) Efficiency and effectiveness of the overall orga- 
nization. 

"(5) General customer satisfaction, 
"(i) Definitions. — In this section[:] 

"(1) The term 'Business Process Reengineerlng' re- 
fers to an organization's complete and thorough 
analysis and reengineering of mission and support 
functions and processes to achieve improvements in 
performance, including a fundamental reshaping of 
the way work Is done to better support an organiza- 
tion's mission and reduce costs. 

"(2) The term 'high-performing organization' means 
an organization whose performance exceeds that of 
comparable providers, whether public or private. 

"(3) The term 'Secretary concerned' means the Sec- 
retary of a military department and the Secretary of 
Defense, with respect to matters concerning the De- 
fense Agencies." 

Assessment by Secretary of Defense 

Pub. L. 108-136, div. A, title V, § 517(b), Nov. 24, 2003, 
117 Stat. 1461, directed the Secretary of Defense to sub- 
mit to committees of Congress, not later than one year 
after Nov. 24, 2003, a description of the effects on re- 
serve component recruitment and retention that have 
resulted from calls and orders to active duty and the 
tempo of such service, an assessment of the process for 
calling and ordering reserve members to active duty, 
preparing such members for active duty, processing 
such members into the force, and deploying such mem- 
bers, and a description of changes in the Armed Forces 
envisioned by the Secretary of Defense. 

Policy on Public Identification of Casualties 

Pub. L. 108-136, div. A, title V, §546, Nov. 24, 2003, 117 
Stat. 1479, provided that: 

"(a) Requirement for Policy. — Not later than 180 
days after the date of the enactment of this Act [Nov. 
24, 2003], the Secretary of Defense shall prescribe the 
policy of the Department of Defense on public release 
of the name or other personally identifying informa- 
tion of any member of the Army, Navy, Air Force, or 
Marine Corps who while on active duty or performing 
inactive-duty training is killed or injured, whose duty 
status becomes unknown, or who is otherwise consid- 
ered to be a casualty. 

"(b) Guidance on Timing of Release. — The policy 
under subsection (a) shall include guidance for ensuring 
that any public release of information on a member 
under the policy occurs only after the lapse of an ap- 
propriate period following notification of the next-of- 
kin regarding the casualty status of such member." 

Plan for Prompt Global Strike Capability 

Pub. L. 110-181, div. A, title II, §243, Jan. 28, 2008, 122 
Stat. 51, provided that: 



"(a) Research, Development, and Testing Plan. — 
The Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a research, development, and 
testing plan for prompt global strike program objec- 
tives for fiscal years 2008 through 2013. 

"(b) Plan for Obligation and Expenditure of 
Funds. — 

"(1) In general.— The Under Secretary of Defense 
for Acquisition, Technology, and Logistics shall sub- 
mit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] a plan for 
obligation and expenditure of funds available for 
prompt global strike for fiscal year 2008. The plan 
shall include correlations between each technology 
application being developed In fiscal year 2008 and the 
prompt global strike alternative or alternatives to- 
ward which the technology application applies. 

"(2) Limitation. — The Under Secretary shall not 
Implement the plan required by paragraph (1) until at 
least 10 days after the plan Is submitted as required 
by that paragraph." 

Pub. L. 108-136, div. A, title X, §1032, Nov. 24, 2003, 117 
Stat. 1605, as amended by Pub. L. 110-181, div. A, title 
X, §1043, Jan. 28, 2008, 122 Stat. 311, provided that: 

"(a) Integrated Plan for Prompt Global Strike 
Capability. — The Secretary of Defense shall establish 
an integrated plan for developing, deploying, and sus- 
taining a prompt global strike capability in the Armed 
Forces. The Secretary shall update the plan annually. 

"(b) Annual Reports. — (1) Not later than April 1 of 
each of 2004, 2005, and 2006, and each of 2007, 2008, and 
2009, the Secretary shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of Senate and House of Representa- 
tives] a report on the plan established under subsection 
(a). 

"(2) Each report under paragraph (1) shall Include the 
following: 

"(A) A description and assessment of the targets 
against which long-range strike assets might be di- 
rected and the conditions under which those assets 
might be used. 

"(B) The role of, and plans for ensuring, sustain- 
ment and modernization of current long-range strike 
assets, including bombers, intercontinental ballistic 
missiles, and submarine-launched ballistic missiles. 

"(C) A description of the capabilities desired for ad- 
vanced long-range strike assets and plans to achieve 
those capabilities. 

"(D) A description of the capabilities desired for ad- 
vanced conventional munitions and the plans to 
achieve those capabilities. 

"(E) An assessment of advanced nuclear concepts 
that could contribute to the prompt global strike 
mission. 

"(F) An assessment of the command, control, and 
communications capabilities necessary to support 
prompt global strike capabilities. 

"(G) An assessment of intelligence, surveillance, 
and reconnaissance capabilities necessary to support 
prompt global strike capabilities. 

"(H) A description of how prompt global strike ca- 
pabilities are to be integrated with theater strike ca- 
pabilities. 

"(I) An estimated schedule for achieving the de- 
sired prompt global strike capabilities. 

"(J) The estimated cost of achieving the desired 
prompt global strike capabilities. 

"(K) A description of ongoing and future studies 
necessary for updating the plan appropriately." 

Reports on Military Operations and 
Reconstruction Activities in Iraq and Afghanistan 

Pub. L. 109-13, div. A, title I, § 1024(c), May 11, 2005, 119 
Stat. 253, provided that: 

"(1) Each semiannual report to Congress required 
under a provision of law referred to in paragraph (2) 
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shall include, In addition to the matters specified in 
the applicable provision of law, the following: 

"(A) A statement of the cumulative total of all 
amounts obligated, and of all amounts expended, as 
of the date of such report for Operation Enduring 
Freedom. 

"(B) A statement of the cumulative total of all 
amounts obligated, and of all amounts expended, as 
of the date of such report for Operation Iraqi Free- 
dom. 

"(C) An estimate of the reasonably foreseeable 
costs for ongoing military operations to be incurred 
during the 12-month period beginning on the date of 
such report. 

"(2) The provisions of law referred to in this para- 
graph are as follows: 

"(A) Section 1120 of the Emergency Supplemental 
Appropriations Act for Defense and for the Recon- 
struction of Iraq and Afghanistan, 2004 (Public Law 
108-106; 117 Stat. 1219; 10 U.S.C. 113 note). 

"(B) Section 9010 of the Department of Defense Ap- 
propriations Act, 2005 (Public Law 108-287; 118 Stat. 
1008; 10 U.S.C. 113 note)." 

Pub. L. 108-287, title IX, §9010, Aug. 5, 2004, 118 Stat. 
1008, as amended by Pub. L. 108-324, div. B, §306, Oct. 13, 
2004, 118 Stat. 1243, provided that: 

"(a) Not later than April 30 and October 31 of each 
year, the Secretary of Defense shall submit to Congress 
a report on the military operations of the Armed 
Forces and the reconstruction activities of the Depart- 
ment of Defense in Iraq and Afghanistan. 

"(b) Each report shall include the following informa- 
tion: 

"(1) For each of Iraq and Afghanistan for the half- 
fiscal year ending during the month preceding the 
due date of the report, the amount expended for mili- 
tary operations of the Armed Forces and the amount 
expended for reconstruction activities, together with 
the cumulative total amounts expended for such op- 
erations and activities. 

"(2) An assessment of the progress made toward 
preventing attacks on United States personnel. 

"(3) An assessment of the effects of the operations 
and activities in Iraq and Afghanistan on the readi- 
ness of the Armed Forces. 

"(4) An assessment of the effects of the operations 
and activities in Iraq and Afghanistan on the recruit- 
ment and retention of personnel for the Armed 
Forces. 

"(5) For the half-fiscal year ending during the 
month preceding the due date of the report, the costs 
incurred for repair of Department of Defense equip- 
ment used in the operations and activities in Iraq and 
Afghanistan. 

"(6) The foreign countries, international organiza- 
tions, and nongovernmental organizations that are 
contributing support for the ongoing military oper- 
ations and reconstruction activities, together with a 
discussion of the amount and types of support con- 
tributed by each during the half-fiscal year ending 
during the month preceding the due date of the re- 
port. 

"(7) The extent to which, and the schedule on 
which, the Selected Reserve of the Ready Reserve of 
the Armed Forces is being involuntarily ordered to 
active duty under section 12302 of title 10, United 
States Code. 

"(8) For each unit of the National Guard of the 
United States and the other reserve components of 
the Armed Forces on active duty pursuant to an 
order to active duty under section 12302 of title 10, 
United States Code, the following information: 
"(A) The unit. 

"(B) The projected date of return of the unit to 
its home station. 

"(C) The extent (by percentage) to which the 
forces deployed within the United States and out- 
side the United States in support of a contingency 
operation are composed of reserve component 
forces." 



Pub. L. 108-106, title I, §1120, Nov. 6, 2003, 117 Stat. 
1219, provided that: 

"(a) Not later than April 30 and October 31 of each 
year, the Secretary of Defense shall submit to Congress 
a report on the military operations of the Armed 
Forces and the reconstruction activities of the Depart- 
ment of Defense in Iraq and Afghanistan. 

"(b) Each report shall include the following informa- 
tion: 

"(1) For each of Iraq and Afghanistan for the half- 
fiscal year ending during the month preceding the 
due date of the report, the amount expended for mili- 
tary operations of the Armed Forces and the amount 
expended for reconstruction activities, together with 
the cumulative total amounts expended for such op- 
erations and activities. 

"(2) An assessment of the progress made toward 
preventing attacks on United States personnel. 

"(3) An assessment of the effects of the operations 
and activities in Iraq and Afghanistan on the readi- 
ness of the Armed Forces. 

"(4) An assessment of the effects of the operations 
and activities in Iraq and Afghanistan on the recruit- 
ment and retention of personnel for the Armed 
Forces. 

"(5) For the half-fiscal year ending during the 
month preceding the due date of the report, the costs 
incurred for repair of Department of Defense equip- 
ment used in the operations and activities in Iraq and 
Afghanistan. 

"(6) The foreign countries, international organiza- 
tions, and nongovernmental organizations that are 
contributing support for the ongoing military oper- 
ations and reconstruction activities, together with a 
discussion of the amount and types of support con- 
tributed by each during the half-fiscal year ending 
during the month preceding the due date of the re- 
port. 

"(7) The extent to which, and the schedule on 
which, the Selected Reserve of the Ready Reserve of 
the Armed Forces is being involuntarily ordered to 
active duty under section 12304 of title 10, United 
States Code. 

"(8) For each unit of the National Guard of the 
United States and the other reserve components of 
the Armed Forces on active duty pursuant to an 
order to active duty under section 12304 of title 10, 
United States Code, the following information: 
"(A) The unit. 

"(B) The projected date of return of the unit to 
its home station. 

"(C) The extent (by percentage) to which the 
forces deployed within the United States and out- 
side the United States in support of a contingency 
operation are composed of reserve component 
forces." 

Uniform Financial Management System for De- 
partment of Defense Test and Evaluation Fa- 
cilities 

Pub. L. 107-314, div. A, title II, §233, Dec. 2, 2002, 116 
Stat. 2490, provided that: 

"(a) Requirement for System. — The Secretary of De- 
fense shall implement a single financial management 
and accounting system for all test and evaluation fa- 
cilities of the Department of Defense. The Secretary 
shall implement such system as soon as practicable, 
and shall establish the objective that such system be 
implemented not later than September 30, 2006. 

"(b) System Features. — The system required by sub- 
section (a) shall be designed to achieve, at a minimum, 
the following functional objectives: 

"(1) Enable managers within the Department of De- 
fense to compare the costs of carrying out test and 
evaluation activities in the various facilities of the 
military departments. 

"(2) Enable the Secretary of Defense — 
"(A) to make prudent investment decisions; and 
"(B) to reduce the extent to which unnecessary 
costs of owning and operating test and evaluation 
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facilities of the Department of Defense are in- 
curred. 

"(3) Enable the Department of Defense to track the 
total cost of test and evaluation activities. 

"(4) Comply with the financial management archi- 
tecture established by the Secretary." 

Training Range Sustainmbnt Plan, Global Status 
of Resources and Training System, and Training 
Range Inventory 

Pub. L. 107-314, div. A, title III, §366, Dec. 2, 2002, 116 
Stat. 2522, as amended by Pub. L. 109-364, div. A, title 
III, §348, Oct. 17, 2006, 120 Stat. 2159; Pub. L. 110-181, div. 
A, title X, § 1063(c)(2), Jan. 28, 2008, 122 Stat. 322; Pub. L. 
111-383, div. A, title X, § 1075(g)(2), Jan. 7, 2011, 124 Stat. 
4376, provided that: 

"(a) Plan Required. — (1) The Secretary of Defense 
shall develop a comprehensive plan for using existing 
authorities available to the Secretary of Defense and 
the Secretaries of the military departments to address 
training constraints caused by limitations on the use of 
military lands, marine areas, and airspace that are 
available in the United States and overseas for training 
of the Armed Forces. 

"(2) As part of the preparation of the plan, the Sec- 
retary of Defense shall conduct the following: 

"(A) An assessment of current and future training 
range requirements of the Armed Forces. 

"(B) An evaluation of the adequacy of current De- 
partment of Defense resources (including virtual and 
constructive training assets as well as military lands, 
marine areas, and airspace available in the United 
States and overseas) to meet those current and future 
training range requirements. 
"(3) The plan shall include the following: 

"(A) Proposals to enhance training range capabili- 
ties and address any shortfalls in current Department 
of Defense resources identified pursuant to the as- 
sessment and evaluation conducted under paragraph 
(2). 

"(B) Goals and milestones for tracking planned ac- 
tions and measuring progress. 

"(C) Projected funding requirements for imple- 
menting planned actions. 

"(D) Designation of an office in the Office of the 
Secretary of Defense and in each of the military de- 
partments that will have lead responsibility for over- 
seeing implementation of the plan. 
"(4) At the same time as the President submits to 
Congress the budget for fiscal year 2004, the Secretary 
of Defense shall submit to Congress a report describing 
the progress made in implementing this subsection, in- 
cluding — 

"(A) the plan developed under paragraph (1); 

"(B) the results of the assessment and evaluation 
conducted under paragraph (2); and 

"(C) any recommendations that the Secretary may 
have for legislative or regulatory changes to address 
training constraints identified pursuant to this sec- 
tion. 

"(5) At the same time as the President submits to 
Congress the budget for each of fiscal years 2005 
through 2013, the Secretary shall submit to Congress a 
report describing the progress made in implementing 
the plan and any additional actions taken, or to be 
taken, to address training constraints caused by limi- 
tations on the use of military lands, marine areas, and 
airspace. 

"(b) Readiness Reporting Improvement. — Not later 
than June 30, 2003, the Secretary of Defense, using ex- 
isting measures within the authority of the Secretary, 
shall submit to Congress a report on the plans of the 
Department of Defense to improve the Global Status of 
Resources and Training System to reflect the readiness 
impact that training constraints caused by limitations 
on the use of military lands, marine areas, and airspace 
have on specific units of the Armed Forces. 

"(c) Training Range Inventory.— (1) The Secretary 
of Defense shall develop and maintain a training range 
inventory for each of the Armed Forces — 



"(A) to identify all available operational training 
ranges; 

"(B) to identify all training capacities and capabili- 
ties available at each training range; and 

"(C) to identify training constraints caused by limi- 
tations on the use of military lands, marine areas, 
and airspace at each training range. 
"(2) The Secretary of Defense shall submit an initial 
inventory to Congress at the same time as the Presi- 
dent submits the budget for fiscal year 2004 and shall 
submit an updated inventory to Congress at the same 
time as the President submits the budget for fiscal 
years 2005 through 2013. 

"(d) GAO Evaluation. — The Secretary of Defense 
shall transmit copies of each report required by sub- 
sections (a) and (b) to the Comptroller General. Within 
90 days of receiving a report, the Comptroller General 
shall submit to Congress an evaluation of the report. 

"(e) Armed Forces Defined. — In this section, the 
term 'Armed Forces' means the Army, Navy, Air Force, 
and Marine Corps." 

Development and Implementation of Financial 
Management Enterprise Architecture 

Pub. L. 107-314, div. A, title X, §1004, Dec. 2, 2002, 116 
Stat. 2629, which required Secretary of Defense to de- 
velop a financial management enterprise architecture 
for all budgetary, accounting, finance, enterprise re- 
source planning, and mixed information systems of the 
Department of Defense by May 1, 2003, was repealed by 
Pub. L. 108-375, div. A, title III, § 332(f), Oct. 28, 2004, 118 
Stat. 1856. 

Reliability of Department of Defense Financial 
Statements 

Pub. L. 107-107, div. A, title X, §1008, Dec. 28, 2001, 115 
Stat. 1204, as amended by Pub. L. 112-81, div. A, title X, 
§1052, Dec. 31, 2011, 125 Stat. 1582, provided that: 

"(a) Annual Report on Reliability. — (1) Not later 
than September 30 of each year but subject to sub- 
section (f), the Secretary of Defense shall submit to the 
recipients specified in paragraph (3) a report on the re- 
liability of the Department of Defense financial state- 
ments, including the financial statements of each com- 
ponent of the Department that is required to prepare a 
financial statement under section 3515(c) of title 31, 
United States Code. 

"(2) The annual report shall contain the following: 

"(A) A conclusion regarding whether the policies 
and procedures of the Department of Defense, and the 
systems used within the Department of Defense, for 
the preparation of financial statements allow the 
achievement of reliability in those financial state- 
ments. 

"(B) For each of the financial statements prepared 
for the Department of Defense for the fiscal year in 
which the report is submitted, a conclusion regarding 
the expected reliability of the financial statement 
(evaluated on the basis of Office of Management and 
Budget guidance on financial statements), together 
with a discussion of the major deficiencies to be ex- 
pected in the statement. 

"(C) A summary of the specific sections of the an- 
nual Financial Management Improvement Plan of the 
Department of Defense, current as of the date of the 
report, that — 

"(i) detail the priorities, milestones, and meas- 
ures of success that apply to the preparation of the 
financial statements; 

"(ii) detail the planned improvements in the proc- 
ess for the preparation of financial statements that 
are to be implemented within 12 months after the 
date on which the plan is issued; and 

"(iii) provide an estimate of when each financial 
statement will convey reliable information. 
"(3) The annual report shall be submitted to the fol- 
lowing: 

"(A) The Committee on Armed Services and the 
Committee on Governmental Affairs [now Committee 
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on Homeland Security and Governmental Affairs] of 
the Senate. 

"(B) The Committee on Armed Services and the 
Committee on Government Reform [now Committee 
on Oversight and Government Reform] of the House 
of Representatives. 

"(C) The Director of the Office of Management and 
Budget. 

"(D) The Secretary of the Treasury. 
"(E) The Comptroller General of the United States. 
"(4) The Secretary of Defense shall make a copy of 
the annual report available to the Inspector General of 
the Department of Defense. 

"(b) Minimization of Use of Resources for Unreli- 
able Financial Statements. — (1) With respect to each 
financial statement for a fiscal year that the Secretary 
of Defense assesses as being expected to be unreliable 
in the annual report under subsection (a), the Under 
Secretary of Defense (Comptroller) shall take appro- 
priate actions to minimize, consistent with the benefits 
to be derived, the resources (including contractor sup- 
port) that are used to develop, compile, and report the 
financial statement. 

"(2) With the annual budget justifications for the De- 
partment of Defense submitted to Congress each year, 
the Under Secretary of Defense (Comptroller) shall sub- 
mit, with respect to the fiscal year in which submitted, 
the preceding fiscal year, and the following fiscal year, 
the following information: 

"(A) An estimate of the resources that the Depart- 
ment of Defense is saving or expects to save as a re- 
sult of actions taken and to be taken under para- 
graph (1) with respect to the preparation of financial 
statements. 

"(B) A discussion of how the resources saved as es- 
timated under subparagraph (A) have been redirected 
or are to be redirected from the preparation of finan- 
cial statements to the improvement of systems un- 
derlying financial management within the Depart- 
ment of Defense and to the improvement of financial 
management policies, procedures, and internal con- 
trols within the Department of Defense. 
"(c) Information to Auditors. — Not later than the 
date that is 180 days prior to the date set by the Office 
of Management and Budget for the submission of finan- 
cial statements of each year [sic], the Under Secretary 
of Defense (Comptroller) and the Assistant Secretary of 
each military department with responsibility for finan- 
cial management and comptroller functions shall each 
provide to the auditors of the financial statement of 
that official's department for the fiscal year ending 
during the preceding month that official's preliminary 
management representation, in writing, regarding the 
expected reliability of the financial statement. The 
representation shall be consistent with guidance issued 
by the Director of the Office of Management and Budg- 
et and shall include the basis for the reliability assess- 
ment stated in the representation. 

"(d) Limitation on Inspector General Audits. — (1) 
On each financial statement that an official asserts is 
unreliable under subsection (b) or (c), the Inspector 
General of the Department of Defense shall only per- 
form the audit procedures required by generally accept- 
ed government auditing standards consistent with any 
representation made by management. 

"(2) With the annual budget justifications for the De- 
partment of Defense submitted to Congress each year, 
the Under Secretary of Defense (Comptroller) shall sub- 
mit, with respect to the fiscal year in which submitted, 
the preceding fiscal year, and the following fiscal year, 
information which the Inspector General shall report 
to the Under Secretary, as follows: 

"(A) An estimate of the resources that the Inspec- 
tor General is saving or expects to save as a result of 
actions taken and to be taken under paragraph (1) 
with respect to the auditing of financial statements. 

"(B) A discussion of how the resources saved as es- 
timated under subparagraph (A) have been redirected 
or are to be redirected from the auditing of financial 
statements to the oversight and improvement of sys- 



tems underlying financial management within the 
Department of Defense and to the oversight and im- 
provement of financial management policies, proce- 
dures, and internal controls within the Department 
of Defense. 

"(e) Effective Date. — The requirements of this sec- 
tion shall apply with respect to financial statements 
for fiscal years after fiscal year 2001 and to the auditing 
of those financial statements. 

"(f) Termination of Applicability. — If the Secretary 
of Defense certifies to the Inspector General of the De- 
partment of Defense that the financial statement for 
the Department of Defense, or a financial statement for 
a component of the Department of Defense, for a fiscal 
year is reliable, this section shall not apply with re- 
spect to that financial statement or to any successive 
financial statement for the Department of Defense, or 
for that component, as the case may be, for any later 
fiscal year." 

Annual Report on the Conduct of Military Oper- 
ations Conducted as Part of Operation Enduring 
Freedom 

Pub. L. 107-314, div. A, title X, §1043, Dec. 2, 2002, 116 
Stat. 2646, provided that: 

"(a) Reports Required.— (1) The Secretary of De- 
fense shall submit to the congressional committees 
specified in subsection (d) an annual report on the con- 
duct of military operations conducted as part of Oper- 
ation Enduring Freedom. The first report, which shall 
include a definition of the military operations carried 
out as part of Operation Enduring Freedom, shall be 
submitted not later than June 15, 2003. Subsequent re- 
ports shall be submitted not later than June 15 each 
year, and the final report shall be submitted not later 
than 180 days after the date (as determined by the Sec- 
retary of Defense) of the cessation of hostilities under- 
taken as part of Operation Enduring Freedom. 

"(2) Each report under this section shall be prepared 
in consultation with the Chairman of the Joint Chiefs 
of Staff, the commander of the United States Central 
Command, the Director of Central Intelligence, and 
such other officials as the Secretary considers appro- 
priate. 

"(3) Each such report shall be submitted in both a 
classified form and an unclassified form, as necessary. 

"(b) Special Matters To Be Included. — Each report 
under this section shall include the following: 

"(1) A discussion of the command, control, coordi- 
nation, and support relationship between United 
States special operations forces and Central Intel- 
ligence Agency elements participating in Operation 
Enduring Freedom and any lessons learned from the 
joint conduct of operations by those forces and ele- 
ments. 

"(2) Recommendations to improve operational read- 
iness and effectiveness of these forces and elements. 
"(c) Other Matters To Be Included. — Each report 
under this section shall include a discussion, with a 
particular emphasis on accomplishments and short- 
comings, of the following matters with respect to Oper- 
ation Enduring Freedom: 

"(1) The political and military objectives of the 
United States. 

"(2) The military strategy of the United States to 
achieve those political and military objectives. 

"(3) The concept of operations, including any new 
operational concepts, for the operation. 

"(4) The benefits and disadvantages of operating 
with local opposition forces. 

"(5) The benefits and disadvantages of operating in 
a coalition with the military forces of allied and 
friendly nations. 

"(6) The cooperation of nations in the region for 
overflight, basing, command and control, and logistic 
and other support. 

"(7) The conduct of relief operations both during 
and after the period of hostilities. 

"(8) The conduct of close air support (CAS), par- 
ticularly with respect to the timeliness, efficiency, 
and effectiveness of such support. 
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"(9) The use of unmanned aerial vehicles for intel- 
ligence, surveillance, reconnaissance, and combat 
support to operational forces. 

"(10) The use and performance of United States and 
coalition military equipment, weapon systems, and 
munitions. 

"(11) The effectiveness of reserve component forces, 
including their use and performance in the theater of 
operations. 

"(12) The importance and effectiveness of the Inter- 
national Security Assistance Force. 

"(13) The importance and effectiveness of United 
States civil affairs forces. 

"(14) The anticipated duration of the United States 
military presence in Afghanistan. 

"(15) The most critical lessons learned that could 
lead to long-term doctrinal, organizational, and tech- 
nological changes. 

"(d) Congressional Committees. — The committees 
referred to in subsection (a)(1) are the following: 

"(1) The Committee on Armed Services and the Se- 
lect Committee on Intelligence of the Senate. 

"(2) The Committee on Armed Services and the Per- 
manent Select Committee on Intelligence of the 
House of Representatives." 

[Reference to the Director of Central Intelligence or 
the Director of the Central Intelligence Agency in the 
Director's capacity as the head of the intelligence com- 
munity deemed to be a reference to the Director of Na- 
tional Intelligence. Reference to the Director of Cen- 
tral Intelligence or the Director of the Central Intel- 
ligence Agency in the Director's capacity as the head of 
the Central Intelligence Agency deemed to be a ref- 
erence to the Director of the Central Intelligence Agen- 
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as 
a note under section 401 of Title 50, War and National 
Defense.] 

Comprehensive Plan for Improving the Prepared- 
ness op Military Installations for Terrorist In- 
cidents 

Pub. L. 107-314, div. A, title XIV, §1402, Dec. 2, 2002, 
116 Stat. 2675, provided that: 

"(a) Comprehensive Plan. — The Secretary of Defense 
shall develop a comprehensive plan for improving the 
preparedness of military installations for preventing 
and responding to terrorist attacks, including attacks 
involving the use or threat of use of weapons of mass 
destruction. 

"(b) Preparedness Strategy. — The plan under sub- 
section (a) shall include a preparedness strategy that 
includes each of the following: 

"(1) Identification of long-term goals and objectives 
for improving the preparedness of military installa- 
tions for preventing and responding to terrorist at- 
tacks. 

"(2) Identification of budget and other resource re- 
quirements necessary to achieve those goals and ob- 
jectives. 

"(3) Identification of factors beyond the control of 
the Secretary that could impede the achievement of 
those goals and objectives. 

"(4) A discussion of the extent to which local, re- 
gional, or national military response capabilities are 
to be developed, integrated, and used. 

"(5) A discussion of how the Secretary will coordi- 
nate the capabilities referred to in paragraph (4) with 
local, regional, or national civilian and other mili- 
tary capabilities. 

"(c) Performance Plan. — The plan under subsection 
(a) shall include a performance plan that includes each 
of the following: 

"(1) A reasonable schedule, with milestones, for 
achieving the goals and objectives of the strategy 
under subsection (b). 

"(2) Performance criteria for measuring progress in 
achieving those goals and objectives. 

"(3) A description of the process, together with a 
discussion of the resources, necessary to achieve 
those goals and objectives. 



"(4) A description of the process for evaluating re- 
sults in achieving those goals and objectives. 
"(d) Submittal to Congress. — The Secretary shall 
submit the comprehensive plan developed under sub- 
section (a) to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the 
House of Representatives not later than 180 days after 
the date of the enactment of this Act [Dec. 2, 2002]. 

"(e) Comptroller General Review and Report. — 
Not later than 60 days after the date on which the Sec- 
retary submits the comprehensive plan under sub- 
section (a), the Comptroller General shall review the 
plan and submit to the committees referred to in sub- 
section (d) the Comptroller General's assessment of the 
plan. 

"(f) Annual Report.— (1) In each of 2004, 2005, and 
2006, the Secretary of Defense shall include a report on 
the comprehensive plan developed under subsection (a) 
with the materials that the Secretary submits to Con- 
gress in support of the budget submitted by the Presi- 
dent that year pursuant to section 1105(a) of title 31, 
United States Code. 

"(2) Each such report shall include — 

"(A) a discussion of any revision that the Secretary 
has made in the comprehensive plan developed under 
subsection (a) since the last report under this sub- 
section or, in the case of the first such report, since 
the plan was submitted under subsection (d); and 

"(B) an assessment of the progress made in achiev- 
ing the goals and objectives of the strategy set forth 
in the plan. 

"(3) If the Secretary includes in the report for 2004 or 
2005 under this subsection a declaration that the goals 
and objectives of the preparedness strategy set forth in 
the comprehensive plan have been achieved, no further 
report is required under this subsection." 

Policy Concerning Rights of Individuals Whose 
Names Have Been Entered Into Department of 
Defense Official Criminal Investigative Reports 

Pub. L. 106-398, §1 [[div. A], title V, §552], Oct. 30, 2000, 

114 Stat. 1654, 1654A-125, provided that: 
"(a) Policy Requirement. — The Secretary of Defense 

shall establish a policy creating a uniform process 

within the Department of Defense that — 

"(1) affords any individual who, in connection with 
the investigation of a reported crime, is designated 
(by name or by any other identifying information) as 
a suspect in the case in any official investigative re- 
port, or in a central index for potential retrieval and 
analysis by law enforcement organizations, an oppor- 
tunity to obtain a review of that designation; and 

"(2) requires the expungement of the name and 
other identifying information of any such individual 
from such report or index in any case in which it is 
determined the entry of such identifying information 
on that individual was made contrary to Department 
of Defense requirements. 

"(b) Effective Date. — The policy required by sub- 
section (a) shall be established not later than 120 days 
after the date of the enactment of this Act [Oct. 30, 
2000]." 

Test of Ability of Reserve Component Intel- 
ligence Units and Personnel To Meet Current 
and Emerging Defense Intelligence Needs 

Pub. L. 106-398, §1 [[div. A], title V, §576], Oct. 30, 2000, 
114 Stat. 1654, 1654A-138, directed the Secretary of De- 
fense to conduct a three-year test program to deter- 
mine the most effective peacetime structure and oper- 
ational employment of reserve component intelligence 
assets and to establish a means to coordinate and tran- 
sition the peacetime intelligence support network into 
use for meeting wartime needs, and to submit to Con- 
gress interim and final reports on such program not 
later than Dec. 1, 2004. 

Study on Civilian Personnel Services 

Pub. L. 106-398, §1 [[div. A], title XI, §1105], Oct. 30, 
2000, 114 Stat. 1654, 1654A-311, directed the Secretary of 



Page 55 



TITLE 10— ARMED FORCES 



§113 



Defense to conduct a study to assess the manner in 
which personnel services were provided for civilian per- 
sonnel in the Department of Defense and to submit a 
report on such study to committees of Congress not 
later than Jan. 1, 2002. 

Pilot Program for Rbbnginbbring Equal 
Employment Opportunity Complaint Process 

Pub. L. 106-398, §1 [[div. A], title XI, §1111], Oct. 30, 
2000, 114 Stat. 1654, 1654A-312, directed the Secretary of 
Defense to carry out a three-year pilot program to im- 
prove processes for the resolution of equal employment 
opportunity complaints by civilian employees of the 
Department of Defense, and directed the Comptroller 
General to submit to Congress a report on such pro- 
gram not later than 90 days following the end of the 
first and last full or partial fiscal years during which 
such program had been implemented. 

Work Safety Demonstration Program 

Pub. L. 106-398, §1 [[div. A], title XI, §1112], Oct. 30, 
2000, 114 Stat. 1654, 1654A-313, as amended by Pub. L. 
107-314, div. A, title III, §363, Dec. 2, 2002, 116 Stat. 2520, 
directed the Secretary of Defense to carry out a defense 
employees work safety demonstration program under 
which work safety models used by employers in the pri- 
vate sector would be adopted and any improvement to 
work safety records would be assessed, directed that 
such program would terminate on Sept. 30, 2003, and re- 
quired the Secretary to submit interim and final re- 
ports on such program to committees of Congress not 
later than Dec. 1, 2003. 

GAO Study on Benefits and Costs of United 
States Military Engagement in Europe 

Pub. L. 106-398, §1 [[div. A], title XII, §1223], Oct. 30, 
2000, 114 Stat. 1654, 1654A-328, directed the Comptroller 
General to conduct a study assessing the benefits and 
costs to the United States and United States national 
security interests of the engagement of United States 
forces in Europe and of United States military strate- 
gies used to shape the international security environ- 
ment in Europe and to submit to committees of Con- 
gress a report on the results of such study not later 
than Dec. 1, 2001. 

Establishment of Logistics Standards for 
Sustained Military Operations 

Pub. L. 106-65, div. A, title III, §366, Oct. 5, 1999, 113 
Stat. 578, provided that: 

"(a) Establishment of Standards. — The Secretary 
of each military department shall establish, for deploy- 
able units of each of the Armed Forces under the juris- 
diction of the Secretary, standards regarding — 

"(1) the level of spare parts that the units must 

have on hand; and 

"(2) similar logistics and sustainment needs of the 

units. 

"(b) Basis for Standards.— The standards to be es- 
tablished for a unit under subsection (a) shall be based 
upon the following: 

"(1) The unit's wartime mission, as reflected in the 
war-fighting plans of the relevant combatant com- 
manders. 

"(2) An assessment of the likely requirement for 
sustained operations under each such war-fighting 
plan. 

"(3) An assessment of the likely requirement for 
that unit to conduct sustained operations in an aus- 
tere environment, while drawing exclusively on its 
own internal logistics capabilities. 
"(c) Sufficiency Capabilities. — The standards to be 
established by the Secretary of a military department 
under subsection (a) shall reflect those spare parts and 
similar logistics capabilities that the Secretary consid- 
ers sufficient for the units of each of the Armed Forces 
under the Secretary's jurisdiction to successfully exe- 
cute their missions under the conditions described in 
subsection (b). 



"(d) Relation to Readiness Reporting System. — 
The standards established under subsection (a) shall be 
taken into account in designing the comprehensive 
readiness reporting system for the Department of De- 
fense required by section 117 of title 10, United States 
Code, and shall be an element in determining a unit's 
readiness status. 

"(e) Relation to Annual Funding Needs. — The Sec- 
retary of Defense shall consider the standards estab- 
lished under subsection (a) in establishing the annual 
funding requirements for the Department of Defense. 

"(f) Reporting Requirement. — The Secretary of De- 
fense shall include in the annual report required by sec- 
tion 113(c) of title 10, United States Code, an analysis 
of the then current spare parts, logistics, and sustain- 
ment standards of the Armed Forces, as described in 
subsection (a), including any shortfalls and the cost of 
addressing these shortfalls." 

Use of Smart Card Technology in the Department 
of Defense 

Pub. L. 106-65, div. A, title III, §373(a)-(g), Oct. 5, 1999, 
113 Stat. 580, 581, provided that: 

"(a) Department of Navy as Lead Agency. — The De- 
partment of the Navy shall serve as the lead agency for 
the development and implementation of a Smart Card 
program for the Department of Defense. 

"(b) Cooperation of Other Military Depart- 
ments. — The Department of the Army and the Depart- 
ment of the Air Force shall each establish a project of- 
fice and cooperate with the Department of the Navy to 
develop implementation plans for exploiting the capa- 
bility of Smart Card technology as a means for enhanc- 
ing readiness and improving business processes 
throughout the military departments. 

"(c) Senior Coordinating Group. — (1) Not later than 
November 30, 1999, the Secretary of Defense shall estab- 
lish a senior coordinating group to develop and imple- 
ment — 

"(A) Department- wide interoperability standards 
for use of Smart Card technology; and 

"(B) a plan to exploit Smart Card technology as a 
means for enhancing readiness and improving busi- 
ness processes. 

"(2) The senior coordinating group shall be chaired by 
a representative of the Secretary of the Navy and shall 
include senior representatives from each of the Armed 
Forces and such other persons as the Secretary of De- 
fense considers appropriate. 

"(3) Not later than March 31, 2000, the Secretary of 
Defense shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report contain- 
ing a detailed discussion of the progress made by the 
senior coordinating group in carrying out its duties. 

"(d) Role of Department of Defense Chief Infor- 
mation Office. — The senior coordinating group estab- 
lished under subsection (c) shall report to and receive 
guidance from the Department of Defense Chief Infor- 
mation Office. 

"(e) Increased Use Targeted to Certain Naval Re- 
gions.— Not later than November 30, 1999, the Secretary 
of the Navy shall establish a business plan to imple- 
ment the use of Smart Cards in one major Naval region 
of the continental United States that is in the area of 
operations of the United States Atlantic Command and 
one major Naval region of the continental United 
States that is in the area of operations of the United 
States Pacific Command. The regions selected shall in- 
clude a major fleet concentration area. The implemen- 
tation of the use of Smart Cards in each region shall 
cover the Navy and Marine Corps bases and all non-de- 
ployed units in the region. The Secretary of the Navy 
shall submit the business plan to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives]. 

"(f) Funding for Increased Use of Smart Cards. — 
Of the funds authorized to be appropriated for the Navy 
by section 102(a)(4) [113 Stat. 530] or 301(2) [113 Stat. 
557], the Secretary of the Navy — 
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"(1) shall allocate such amounts as may be nec- 
essary, but not to exceed $30,000,000, to ensure that 
significant progress Is made toward complete Imple- 
mentation of the use of Smart Card technology in the 
Department of the Navy; and 

"(2) may allocate additional amounts for the con- 
version of paper-based records to electronic media for 
records systems that have been modified to use 
Smart Card technology. 
"(g) Definitions. — In this section: 

"(1) The term 'Smart Card' means a credit card-size 
device, normally for carrying and use by personnel, 
that contains one or more integrated circuits and 
may also employ one or more of the following tech- 
nologies: 

"(A) Magnetic stripe. 

"(B) Bar codes, linear or two-dimensional. 
"(C) Non-contact and radio frequency transmit- 
ters. 

"(D) Biometric information. 

"(B) Encryption and authentication. 

"(F) Photo identification. 
"(2) The term 'Smart Card technology' means a 
Smart Card together with all of the associated infor- 
mation technology hardware and software that com- 
prise the system for support and operation." 

Secretary of Defense Review of Army Technician 
Costing Process 

Pub. L. 106-65, dlv. A, title V, §526, Oct. 5, 1999, 113 
Stat. 600, required Secretary of Defense to review proc- 
ess used by the Army to develop estimates of annual 
authorizations and appropriations required for civilian 
personnel of Department of the Army generally and for 
National Guard and Army Reserve technicians in par- 
ticular and to report on results of review to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives not later than Mar. 31, 2000. 

Survey of Members Leaving Military Service on 
Attitudes Toward Military Service 

Pub. L. 106-65, dlv. A, title V, §581, Oct. 5, 1999, 113 
Stat. 633, directed the Secretary of Defense to develop 
and implement a survey on attitudes toward military 
service to be completed by all members of the Armed 
Forces who had been voluntarily discharged or sepa- 
rated or transferred from a regular to a reserve compo- 
nent between Jan. 1, 2000, and June 30, 2000, and to sub- 
mit a report to Congress on the results of such survey 
not later than Oct. 1, 2000. 

Annual Report on United States Military 
Activities in Colombia 

Pub. L. 106-65, div. A, title X, §1025, Oct. 5, 1999, 113 
Stat. 748, which required the Secretary of Defense to 
submit an annual report regarding the deployments 
and assignments of the United States Armed Forces in 
Colombia, was repealed by Pub. L. 112-81, div. A, title 
X, §1062(j)(2), Dec. 31, 2011, 125 Stat. 1585. 

Report on NATO Defense Capabilities Initiative 

Pub. L. 106-65, div. A, title X, §1039, Oct. 5, 1999, 113 
Stat. 756, as amended by Pub. L. 108-136, div. A, title X, 
§ 1031(h)(3), Nov. 24, 2003, 117 Stat. 1605, provided find- 
ings of Congress relating to the Defense Capabilities 
Initiative. 

Commemoration of the Victory of Freedom in the 
Cold War 

Pub. L. 106-65, div. A, title X, §1053, Oct. 5, 1999, 113 
Stat. 764, as amended by Pub. L. 107-107, div. A, title X, 
§ 1048(g)(7), Dec. 28, 2001, 115 Stat. 1228, established a 
commission to review and make recommendations re- 
garding the celebration of victory in the Cold War, di- 
rected the President to transmit to Congress a report 
on the content of a Presidential proclamation and a 



plan for appropriate ceremonies and activities, and au- 
thorized funds. 

Annual Report on Military and Security Develop- 
ments Involving the People's Republic of China 

Pub. L. 106-65, div. A, title XII, §1202, Oct. 5, 1999, 113 
Stat. 781, as amended by Pub. L. 107-107, div. A, title 
XII, §1221, Dec. 28, 2001, 115 Stat. 1252; Pub. L. 110-181, 
div. A, title XII, §1263, Jan. 28, 2008, 122 Stat. 407; Pub. 
L. 111-84, div. A, title XII, § 1246(a)-(c), Oct. 28, 2009, 123 
Stat. 2544, 2545; Pub. L. 112-81, div. A, title X, 
§ 1066(e)(1), title XII, § 1238(a), Dec. 31, 2011, 125 Stat. 
1589, 1642, provided that: 

"(a) Annual Report. — Not later than March 1 each 
year, the Secretary of Defense shall submit to the spec- 
ified congressional committees a report, in both classi- 
fied and unclassified form, on military and security de- 
velopments involving the People's Republic of China. 
The report shall address the current and probable fu- 
ture course of military-technological development of 
the People's Liberation Army and the tenets and prob- 
able development of Chinese security strategy and 
military strategy, and of military organizations and 
operational concepts, through the next 20 years. The 
report shall also address United States-China engage- 
ment and cooperation on security matters during the 
period covered by the report, including through United 
States-China military-to-military contacts, and the 
United States strategy for such engagement and co- 
operation in the future. 

"(b) Matters To Be Included. — Each report under 
this section shall include analyses and forecasts of the 
following: 

"(1) The goals and factors shaping Chinese security 
strategy and military strategy. 

"(2) Trends in Chinese security and military behav- 
ior that would be designed to achieve, or that are in- 
consistent with, the goals described in paragraph (1). 

"(3) The security situation in the Taiwan Strait. 

"(4) Chinese strategy regarding Taiwan. 

"(5) The size, location, and capabilities of Chinese 
strategic, land, sea, and air forces, including detailed 
analysis of those forces facing Taiwan. 

"(6) Developments in Chinese military doctrine and 
training. 

"(7) Efforts, including technology transfers and es- 
pionage, by the People's Republic of China to de- 
velop, acquire, or gain access to information, commu- 
nication, space and other advanced technologies that 
would enhance military capabilities or otherwise un- 
dermine the Department of Defense's capability to 
conduct information assurance. Such analyses shall 
include an assessment of the damage inflicted on the 
Department of Defense by reason thereof. 

"(8) An assessment of any challenges during the 
preceding year to the deterrent forces of the Republic 
of China on Taiwan, consistent with the commit- 
ments made by the United States in the Taiwan Rela- 
tions Act (Public Law 96-8) [22 U.S.C. 3301 et seq.]. 

"(9) Developments in China's asymmetric capabili- 
ties, including efforts to acquire, develop, and deploy 
cyberwarfare capabilities. Such analyses shall in- 
clude an assessment of the nature of China's cyber 
activities directed against the Department of Defense 
and an assessment of the damage inflicted on the De- 
partment of Defense by reason thereof. Such cyber 
activities shall include activities originating or sus- 
pected of originating from China and shall include 
government and non-government activities believed 
to be sanctioned or supported by the Government of 
China. 

"(10) In consultation with the Secretary of Energy 
and the Secretary of State, developments regarding 
United States-China engagement and cooperation on 
security matters. 

"(11) The current state of United States military- 
to-military contacts with the People's Liberation 
Army, which shall include the following: 

"(A) A comprehensive and coordinated strategy 

for such military-to-military contacts and updates 

to the strategy. 
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"(B) A summary of all such mllitary-to-military 
contacts during the period covered by the report, 
Including a summary of topics discussed and ques- 
tions asked by the Chinese participants in those 
contacts. 

"(C) A description of such military-to-military 
contacts scheduled for the 12-month period follow- 
ing the period covered by the report and the plan 
for future contacts. 

"(D) The Secretary's assessment of the benefits 
the Chinese expect to gain from such military-to- 
military contacts. 

"(E) The Secretary's assessment of the benefits 
the Department of Defense expects to gain from 
such military-to-military contacts, and any con- 
cerns regarding such contacts. 

"(F) The Secretary's assessment of how such 
military-to-military contacts fit into the larger se- 
curity relationship between the United States and 
the People's Republic of China. 

"(G) The Secretary's certification whether or not 
any military-to-military exchange or contact was 
conducted during the period covered by the report 
in violation of section 1201(a) [10 U.S.C. 168 note]. 
"(12) Other military and security developments in- 
volving the People's Republic of China that the Sec- 
retary of Defense considers relevant to United States 
national security. 

"(c) Specified Congressional Committees. — For pur- 
poses of this section, the term 'specified congressional 
committees' means the following: 

"(1) The Committee on Armed Services and the 
Committee on Foreign Relations of the Senate. 

"(2) The Committee on Armed Services and the 
Committee on International Relations [now Commit- 
tee on Foreign Affairs] of the House of Representa- 
tives. 

"(d) Report on Significant Sales and Transfers to 
China. — (1) The report to be submitted under this sec- 
tion not later than March 1, 2002, shall include in a sep- 
arate section a report describing any significant sale or 
transfer of military hardware, expertise, and tech- 
nology to the People's Republic of China. The report 
shall set forth the history of such sales and transfers 
since 1995, forecast possible future sales and transfers, 
and address the implications of those sales and trans- 
fers for the security of the United States and its friends 
and allies in Asia. 

"(2) The report shall include analysis and forecasts of 
the following matters related to military cooperation 
between selling states and the People's Republic of 
China: 

"(A) The extent in each selling state of government 
knowledge, cooperation, or condoning of sales or 
transfers of military hardware, expertise, or tech- 
nology to the People's Republic of China. 

"(B) An itemization of significant sales and trans- 
fers of military hardware, expertise, or technology 
from each selling state to the People's Republic of 
China that have taken place since 1995, with a par- 
ticular focus on command, control, communications, 
and intelligence systems. 

"(C) Significant assistance by any selling state to 
key research and development programs of China, in- 
cluding programs for development of weapons of mass 
destruction and delivery vehicles for such weapons, 
programs for development of advanced conventional 
weapons, and programs for development of unconven- 
tional weapons. 

"(D) The extent to which arms sales by any selling 
state to the People's Republic of China are a source 
of funds for military research and development or 
procurement programs in the selling state. 
"(3) The report under paragraph (1) shall include, 
with respect to each area of analysis and forecasts 
specified in paragraph (2) — 

"(A) an assessment of the military effects of such 
sales or transfers to entities in the People's Republic 
of China; 

"(B) an assessment of the ability of the People's 
Liberation Army to assimilate such sales or trans- 



fers, mass produce new equipment, or develop doc- 
trine for use; and 

"(C) the potential threat of developments related to 
such effects on the security interests of the United 
States and its friends and allies in Asia." 
[Pub. L. 112-81, div. A, title XII, § 1238(b), Dec. 31, 2011, 
125 Stat. 1642, provided that: "The amendments made 
by this section [amending section 1202 of Pub. L. 106-65, 
set out above] shall take effect on the date of the en- 
actment of this Act [Dec. 31, 2011], and shall apply with 
respect to reports required to be submitted under sub- 
section (a) of section 1202 of the National Defense Au- 
thorization Act for Fiscal Year 2000 [Pub. L. 106-65], as 
so amended, on or after that date."] 

[Pub. L. 111-84, div. A, title XII, § 1246(e), Oct. 28, 2009, 
123 Stat. 2545, provided that: 

["(1) In general. — The amendments made by this sec- 
tion [amending section 1202 of Pub. L. 106-65, set out 
above, and provisions set out as a note under section 
168 of this title] shall take effect on the date of the en- 
actment of this Act [Oct. 28, 2009], and shall apply with 
respect to reports required to be submitted under sub- 
section (a) of section 1202 of the National Defense Au- 
thorization Act for Fiscal Year 2000 [Pub. L. 106-65, set 
out above], as so amended, on or after that date. 

["(2) Strategy and updates for military-to-mili- 
tary contacts with people's liberation army. — The 
requirement to include the strategy described in para- 
graph (11)(A) of section 1202(b) of the National Defense 
Authorization Act for Fiscal Year 2000, as so amended, 
in the report required to be submitted under section 
1202(a) of such Act, as so amended, shall apply with re- 
spect to the first report required to be submitted under 
section 1202(a) of such Act on or after the date of the 
enactment of this Act. The requirement to include up- 
dates to such strategy shall apply with respect to each 
subsequent report required to be submitted under sec- 
tion 1202(a) of such Act on or after the date of the en- 
actment of this Act."] 

Nuclear Mission Management Plan 

Pub. L. 106-65, div. C, title XXXI, § 3163(d), Oct. 5, 1999, 
113 Stat. 945, provided that: 

"(1) The Secretary of Defense shall develop and Im- 
plement a plan to ensure the continued reliability of 
the capability of the Department of Defense to carry 
out its nuclear deterrent mission. 
"(2) The plan shall do the following: 

"(A) Articulate the current policy of the United 
States on the role of nuclear weapons and nuclear de- 
terrence in the conduct of defense and foreign rela- 
tions matters. 

"(B) Establish stockpile viability and capability re- 
quirements with respect to that mission, including 
the number and variety of warheads required. 

"(C) Establish requirements relating to the con- 
tractor industrial base, support infrastructure, and 
surveillance, testing, assessment, and certification of 
nuclear weapons necessary to support that mission. 
"(3) The plan shall take Into account the following: 

"(A) Requirements for the critical skills, readiness, 
training, exercise, and testing of personnel necessary 
to meet that mission. 

"(B) The relevant programs and plans of the mili- 
tary departments and the Defense Agencies with re- 
spect to readiness, sustainment (including research 
and development), and modernization of the strategic 
deterrent forces." 

Report on Supplemental Nutrition Assistance 
Program Benefits Assistance for Members of 
Armed Forces 

Pub. L. 105-262, title VIII, §8119, Oct. 17, 1998, 112 Stat. 
2331, as amended by Pub. L. 110-234, title IV, 
§ 4002(b)(1)(B), (D), (E), (2)(K), May 22, 2008, 122 Stat. 
1096, 1097; Pub. L. 110-246, §4(a), title IV, § 4002(b)(1)(B), 
(D), (E), (2)(K), June 18, 2008, 122 Stat. 1664, 1857, 1858, di- 
rected the Secretary of Defense to submit to commit- 
tees of Congress, at the same time that materials relat- 
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ing to Department of Defense funding for fiscal year 
2001 were to be submitted, a report on supplemental nu- 
trition assistance program benefits assistance for mem- 
bers of the Armed Forces. 



Defense Reform Initiative Enterprise Pilot Pro- 
gram for Military Manpower and Personnel In- 
formation 

Pub. L. 106-65, div. A, title IX, §924, Oct. 5, 1999, 113 
Stat. 726, provided that: 

"(a) Executive Agent. — The Secretary of Defense 
may designate the Secretary of the Navy as the Depart- 
ment of Defense executive agent for carrying out the 
pilot program described in subsection (c). 

"(b) Implementing Office. — If the Secretary of De- 
fense makes the designation referred to in subsection 
(a), the Secretary of the Navy, in carrying out that 
pilot program, shall act through the head of the Sys- 
tems Executive Office for Manpower and Personnel of 
the Department of the Navy, who shall act in coordina- 
tion with the Under Secretary of Defense for Personnel 
and Readiness and the Chief Information Officer of the 
Department of Defense. 

"(c) Pilot Program. — The pilot program referred to 
in subsection (a) is the defense reform initiative enter- 
prise pilot program for military manpower and person- 
nel information established pursuant to section 8147 of 
the Department of Defense Appropriations Act, 1999 
(Public Law 105-262; 112 Stat. 2341; 10 U.S.C. 113 note)." 

Pub. L. 105-262, title VIII, § 8147, Oct. 17, 1998, 112 Stat. 
2341, provided that: "The Secretary of Defense shall es- 
tablish, through a revised Defense Integrated Military 
Human Resources System (DIMHRS), a defense reform 
initiative enterprise pilot program for military man- 
power and personnel information: Provided, That this 
pilot program should include all functions and systems 
currently included in DIMHRS and shall be expanded to 
include all appropriate systems within the enterprise of 
personnel, manpower, training, and compensation: Pro- 
vided further, That in establishing a revised DIMHRS 
enterprise program for manpower and personnel infor- 
mation superiority the functions of this program shall 
include, but not be limited to: (1) an analysis and deter- 
mination of the number and kinds of information sys- 
tems necessary to support manpower and personnel 
within the Department of Defense; and (2) the estab- 
lishment of programs to develop and implement infor- 
mation systems in support of manpower and personnel 
to include an enterprise level strategic approach, per- 
formance and results based management, business 
process improvement and other non-material solutions, 
the use of commercial or government off-the-shelf tech- 
nology, the use of modular contracting as defined by 
Public Law 104-106 [see 41 U.S.C. 2308], and the Integra- 
tion and consolidation of existing manpower and per- 
sonnel Information systems: Provided further, That the 
Secretary of Defense shall re-instate fulfillment stand- 
ards designated as ADS-97-03-GD, dated January, 1997: 
Provided further, That the requirements of this section 
should be implemented not later than 6 months after 
the date of the enactment of this Act [Oct. 17, 1998]." 

Oversight of Development and Implementation of 
Automated Identification Technology 

Pub. L. 105-261, div. A, title HI, §344, Oct. 17, 1998, 112 
Stat. 1977, as amended by Pub. L. 106-65, div. A, title 
III, § 373(h), title X, §1067(3), Oct. 5, 1999, 113 Stat. 581, 
774, directed the Secretary of the Navy to allocate up 
to $25,000,000 of fiscal year 1999 funds for the purpose of 
making progress toward the issuance and use of Smart 
Cards throughout the Navy and the Marine Corps and 
to equip with Smart Card technology at least one car- 
rier battle group, one carrier air wing, and one amphib- 
ious readiness group in each of the United States At- 
lantic and Pacific Commands not later than June 30, 
1999, and directed the Secretary of Defense, not later 
than Mar. 31, 1999, to submit to congressional defense 



committees a plan for the use of Smart Card tech- 
nology by each military department. 

Pilot Program for Acceptance and Use of Landing 
Fees Charged for Use of Domestic Military Air- 
fields by Civil Aircraft 

Pub. L. 105-261, div. A, title III, §377, Oct. 17, 1998, 112 
Stat. 1993, as amended by Pub. L. 106-398, §1 [[div. A], 
title III, §387], Oct. 30, 2000, 114 Stat. 1654, 1654A-88, pro- 
vided that: 

"(a) Pilot Program Authorized. — The Secretary of 
each military department may carry out a pilot pro- 
gram to demonstrate the use of landing fees as a source 
of funding for the operation and maintenance of air- 
fields of that department. 

"(b) Landing Fee Defined. — In this section, the term 
'landing fee' means any fee that is established under or 
in accordance with regulations of the military depart- 
ment concerned (whether prescribed in a fee schedule 
or imposed under a joint-use agreement) to recover 
costs incurred for use by civil aircraft of an airfield of 
the military department in the United States or In a 
territory or possession of the United States. 

"(c) Use of Proceeds. — Amounts received in pay- 
ment of landing fees for use of a military airfield In a 
fiscal year of the pilot program shall be credited to the 
appropriation that is available for that fiscal year for 
the operation and maintenance of the military airfield, 
shall be merged with amounts in the appropriation to 
which credited, and shall be available for that military 
airfield for the same period and purposes as the appro- 
priation is available. 

"(d) Report.— Not later than March 31, 2003, the Sec- 
retary of Defense shall submit to Congress a report on 
the pilot programs carried out under this section by 
the Secretaries of the military departments. The report 
shall specify the amounts of fees received and retained 
by each military department under its pilot program as 
of December 31, 2002." 

"(e) Duration of Pilot Program. — The pilot program 
under this section may not be carried out after Septem- 
ber 30, 2010." 

Report on Terminology for Annual Report 
Requirement 

Pub. L. 105-261, div. A, title IX, § 915(b), Oct. 17, 1998, 
112 Stat. 2102, directed the Secretary of Defense, not 
later than 90 days after Oct. 17, 1998, to submit to com- 
mittees of Congress a report setting forth the defini- 
tions of the terms "support" and "mission" to use for 
purposes of the report requirement under subsec. (I) of 
this section. 

Program To Investigate Fraud, Waste, and Abuse 
Within Department of Defense 

Section 392 of Pub. L. 105-85, as amended by Pub. L. 
105-261, div. A, title III, §374, Oct. 17, 1998, 112 Stat. 1992, 
provided that: "The Secretary of Defense shall main- 
tain a specific coordinated program for the investiga- 
tion of evidence of fraud, waste, and abuse within the 
Department of Defense, particularly fraud, waste, and 
abuse regarding finance and accounting matters and 
any fraud, waste, and abuse occurring in connection 
with overpayments made to vendors by the Department 
of Defense, including overpayments identified under 
section 354 of the National Defense Authorization Act 
for Fiscal Year 1996 (Public Law 104-106; 10 U.S.C. 2461 
note)." 

Commission on Military Training and Gender- 
Related Issues 

Subtitle F of title V of div. A of Pub. L. 105-85, as 
amended by Pub. L. 105-261, div. A, title V, §524, Oct. 17, 
1998, 112 Stat. 2014; Pub. L. 106-65, div. A, title X, 
§ 1066(c)(2), Oct. 5, 1999, 113 Stat. 773, established a Com- 
mission on Military Training and Gender-Related Is- 
sues to review requirements and restrictions regarding 
cross-gender relationships of members of the Armed 
Forces, to review the basic training programs of the 
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Army, Navy, Air Force, and Marine Corps, and to make 
recommendations on improvements to those programs, 
requirements, and restrictions, and further provided for 
composition, powers, and duties of Commission, admin- 
istrative matters, funding, an interim report to Con- 
gress not later than Oct. 15, 1998, and a final report to 
Congress not later than Mar. 15, 1999, and for termi- 
nation of Commission 60 days after submission of final 
report. 

Coordination op Department op Defense Criminal 
Investigations and Audits 

Section 907 of Pub. L. 105-85 provided that: 
"(a) Military Department Criminal Investigative 
Organizations. — (1) The heads of the military depart- 
ment criminal investigative organizations shall take 
such action as may be practicable to conserve the lim- 
ited resources available to the military department 
criminal investigative organizations by sharing person- 
nel, expertise, infrastructure, training, equipment, 
software, and other resources. 

"(2) The heads of the military department criminal 
investigative organizations shall meet on a regular 
basis to determine the manner in which and the extent 
to which the military department criminal investiga- 
tive organizations will be able to share resources. 

"(b) Defense Auditing Organizations. — (1) The 
heads of the defense auditing organizations shall take 
such action as may be practicable to conserve the lim- 
ited resources available to the defense auditing organi- 
zations by sharing personnel, expertise, infrastructure, 
training, equipment, software, and other resources. 

"(2) The heads of the defense auditing organizations 
shall meet on a regular basis to determine the manner 
in which and the extent to which the defense auditing 
organizations will be able to share resources. 

"(c) Implementation Plan. — Not later than Decem- 
ber 31, 1997, the Secretary of Defense shall submit to 
Congress a plan designed to maximize the resources 
available to the military department criminal inves- 
tigative organizations and the defense auditing organi- 
zations, as required by this section. 
"(d) Definitions. — For purposes of this section: 

"(1) The term 'military department criminal inves- 
tigative organizations' means — 

"(A) the Army Criminal Investigation Command; 
"(B) the Naval Criminal Investigative Service; 
and 

"(C) the Air Force Office of Special Investiga- 
tions. 

"(2) The term 'defense auditing organizations' 
means — 

"(A) the Office of the Inspector General of the De- 
partment of Defense; 

"(B) the Defense Contract Audit Agency; 
"(C) the Army Audit Agency; 
"(D) the Naval Audit Service; and 
"(E) the Air Force Audit Agency." 

Provision of Adequate Troop Protection Equip- 
ment for Armed Forces Personnel Engaged in 
Peace Operations; Report on Antiterrorism Ac- 
tivities and Protection of Personnel 

Section 1052 of Pub. L. 105-85 provided that: 
"(a) Protection of Personnel. — The Secretary of 
Defense shall take appropriate actions to ensure that 
units of the Armed Forces engaged in a peace operation 
are provided adequate troop protection equipment for 
that operation. 

"(b) Specific Actions. — In taking actions under sub- 
section (a), the Secretary shall — 

"(1) identify the additional troop protection equip- 
ment, if any, required to equip a division (or the 
equivalent of a division) with adequate troop protec- 
tion equipment for peace operations; and 

"(2) establish procedures to facilitate the exchange 
or transfer of troop protection equipment among 
units of the Armed Forces. 

"(c) Designation of Responsible Official. — The Sec- 
retary of Defense shall designate an official within the 
Department of Defense to be responsible for — 



"(1) ensuring the appropriate allocation of troop 
protection equipment among the units of the Armed 
Forces engaged in peace operations; and 

"(2) monitoring the availability, status or condi- 
tion, and location of such equipment. 
"(d) Troop Protection Equipment Defined. — In this 
section, the term 'troop protection equipment' means 
the equipment required by units of the Armed Forces 
to defend against any hostile threat that is likely dur- 
ing a peace operation, including an attack by a hostile 
crowd, small arms fire, mines, and a terrorist bombing 
attack. 

"(e) Report on Antiterrorism Activities of the De- 
partment of Defense and Protection of Person- 
nel. — Not later than 120 days after the date of the en- 
actment of this Act [Nov. 18, 1997], the Secretary of De- 
fense shall submit to Congress a report, in classified 
and unclassified form, on antiterrorism activities of 
the Department of Defense and the actions taken by 
the Secretary under subsections (a), (b), and (c). The re- 
port shall include the following: 

"(1) A description of the programs designed to carry 
out antiterrorism activities of the Department of De- 
fense, any deficiencies in those programs, and any ac- 
tions taken by the Secretary to improve implementa- 
tion of such programs. 

"(2) An assessment of the current policies and prac- 
tices of the Department of Defense with respect to 
the protection of members of the Armed Forces over- 
seas against terrorist attack, including any modifica- 
tions to such policies or practices that are proposed 
or implemented as a result of the assessment. 

"(3) An assessment of the procedures of the Depart- 
ment of Defense for determining accountability, if 
any, in the command structure of the Armed Forces 
in instances in which a terrorist attack results in the 
loss of life at an overseas military installation or fa- 
cility. 

"(4) A detailed description of the roles of the Office 
of the Secretary of Defense, the Chairman of the 
Joint Chiefs of Staff, the Secretaries of the military 
departments, and the combatant commanders in pro- 
viding guidance and support with respect to the pro- 
tection of members of the Armed Forces deployed 
overseas against terrorist attack (both before and 
after the November 1995 bombing in Riyadh, Saudi 
Arabia) and how these roles have changed since the 
June 25, 1996, terrorist bombing at Khobar Towers in 
Dhahran, Saudi Arabia. 

"(5) A description of the actions taken by the Sec- 
retary of Defense under subsections (a), (b), and (c) to 
provide adequate troop protection equipment for 
units of the Armed Forces engaged in a peace oper- 
ation." 

Study of Investigative Practices of Military 
Criminal Investigative Organizations Relating 
to Sex Crimes 

Pub. L. 105-85, div. A, title X, §1072, Nov. 18, 1997, 111 
Stat. 1898, required the Secretary of Defense to provide 
for a study to be conducted by the National Academy 
of Public Administration of the policies, procedures, 
and practices of the military criminal investigative or- 
ganizations for the conduct of investigations of com- 
plaints of sex crimes and other criminal sexual mis- 
conduct arising in the Armed Forces, required the 
Academy to submit a report to the Secretary not later 
than one year after Nov. 18, 1997, and directed the Sec- 
retary to submit the report and comments on the re- 
port to Congress not later than 30 days afterwards. 

Program To Commemorate 50th Anniversary of the 
Korean War 

Pub. L. 105-85, div. A, title X, §1083, Nov. 18, 1997, 111 
Stat. 1918, as amended by Pub. L. 105-129, § 1(b)(1), Dec. 
1, 1997, 111 Stat. 2551; Pub. L. 105-261, div. A, title X, 
§ 1067(a), (c), Oct. 17, 1998, 112 Stat. 2134; Pub. L. 106-65, 
div. A, title X, § 1052(a), (b)(1), (c), Oct. 5, 1999, 113 Stat. 
764; Pub. L. 107-107, div. A, title X, § 1048(g)(6), (i)(l), 
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Dec. 28, 2001, 115 Stat. 1228, 1229; Pub. L. 107-314, dlv. A, 
title X, §1069, Dec. 2, 2002, 116 Stat. 2660, authorized the 
Secretary of Defense to conduct a program to com- 
memorate the 50th anniversary of the Korean War dur- 
ing fiscal years 2000 through 2004, provided that up to 
$10,000,000 of funds appropriated for the Army for such 
fiscal years be made available for the program, and di- 
rected the Secretary to submit to Congress a report 
containing an accounting not later than 60 days after 
completion of all activities and ceremonies. 

Annual Report on Moratorium on Use by Armed 
Forces of Antipersonnel Landmines 

Section 1309 of Pub. L. 105-85 provided that: 
"(a) Findings. — Congress makes the following find- 
ings: 

"(1) The United States has stated its support for a 
ban on antipersonnel landmines that is global in 
scope and verifiable. 

"(2) On May 16, 1996, the President announced that 
the United States, as a matter of policy, would elimi- 
nate its stockpile of non-self-destructing anti- 
personnel landmines, except those used for training 
purposes and in Korea, and that the United States 
would reserve the right to use self-destructing anti- 
personnel landmines in the event of conflict. 

"(3) On May 16, 1996, the President also announced 
that the United States would lead an effort to nego- 
tiate an international treaty permanently banning 
the use of all antipersonnel landmines. 

"(4) The United States is currently participating at 
the United Nations Conference on Disarmament in 
negotiations aimed at achieving a global ban on the 
use of antipersonnel landmines. 

"(5) On August 18, 1997, the administration agreed 
to participate in international negotiations spon- 
sored by Canada (the so-called 'Ottawa process') de- 
signed to achieve a treaty that would outlaw the pro- 
duction, use, and sale of antipersonnel landmines. 

"(6) On September 17, 1997, the President announced 
that the United States would not sign the anti- 
personnel landmine treaty concluded in Oslo, Nor- 
way, by participants in the Ottawa process because 
the treaty would not provide a geographic exception 
to allow the United States to stockpile and use anti- 
personnel landmines in Korea or an exemption that 
would preserve the ability of the United States to use 
mixed antitank mine systems which could be used to 
deter an armored assault against United States 
forces. 

"(7) The President also announced a change in 
United States policy whereby the United States — 

"(A) would no longer deploy antipersonnel land- 
mines, including self-destructing antipersonnel 
landmines, by 2003, except in Korea; 

"(B) would seek to field alternatives by that date, 
or by 2006 in the case of Korea; 

"(C) would undertake a new initiative in the 
United Nations Conference on Disarmament to es- 
tablish a global ban on the transfer of anti- 
personnel landmines; and 

"(D) would increase its current humanitarian de- 
mining activities around the world. 
"(8) The President's decision would allow the con- 
tinued use by United States forces of self-destructing 
antipersonnel landmines that are used as part of a 
mixed antitank mine system. 

"(9) Under existing law (as provided in section 580 
of Public Law 104-107; 110 Stat. 751), on February 12, 
1999, the United States will implement a one-year 
moratorium on the use of antipersonnel landmines by 
United States forces except along internationally 
recognized national borders or in demilitarized zones 
within a perimeter marked area that is monitored by 
military personnel and protected by adequate means 
to ensure the exclusion of civilians. 
"(b) Sense op Congress.— It is the sense of Congress 
that — 

"(1) the United States should not implement a mor- 
atorium on the use of antipersonnel landmines by 



United States Armed Forces in a manner that would 
endanger United States personnel or undermine the 
military effectiveness of United States Armed Forces 
in executing their missions; and 

"(2) the United States should pursue the develop- 
ment of alternatives to self-destructing antipersonnel 
landmines. 

"(c) Annual Report. — Not later than December 31 
each year, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of Senate and 
House of Representatives] a report concerning anti- 
personnel landmines. Each such report shall include 
the Secretary's description of the following: 

"(1) The military utility of the continued deploy- 
ment and use by the United States of antipersonnel 
landmines. 

"(2) The effect of a moratorium on the production, 
stockpiling, and use of antipersonnel landmines on 
the ability of United States forces to deter and defend 
against attack on land by hostile forces, including on 
the Korean peninsula. 

"(3) Progress in developing and fielding systems 
that are effective substitutes for antipersonnel land- 
mines, including an identification and description of 
the types of systems that are being developed and 
fielded, the costs associated with those systems, and 
the estimated timetable for developing and fielding 
those systems. 

"(4) The effect of a moratorium on the use of anti- 
personnel landmines on the military effectiveness of 
current antitank mine systems. 

"(5) The number and type of pure antipersonnel 
landmines that remain in the United States inven- 
tory and that are subject to elimination under the 
President's September 17, 1997, declaration on United 
States antipersonnel landmine policy. 

"(6) The number and type of mixed antitank mine 
systems that are in the United States inventory, the 
locations where they are deployed, and their effect on 
the deterrence and warfighting ability of United 
States Armed Forces. 

"(7) The effect of the elimination of pure anti- 
personnel landmines on the warfighting effectiveness 
of the United States Armed Forces. 

"(8) The costs already incurred and anticipated of 
eliminating antipersonnel landmines from the United 
States inventory in accordance with the policy enun- 
ciated by the President on September 17, 1997. 

"(9) The benefits that would result to United States 
military and civilian personnel from an international 
treaty banning the production, use, transfer, and 
stockpiling of antipersonnel landmines." 

Hate Crimes in the Military 

Section 571(a), (b) of Pub. L. 104-201 provided that: 

"(a) Human Relations Training. — (1) The Secretary 
of Defense shall ensure that the Secretary of each mili- 
tary department conducts ongoing programs for human 
relations training for all members of the Armed Forces 
under the jurisdiction of the Secretary. Matters to be 
covered by such training include race relations, equal 
opportunity, opposition to gender discrimination, and 
sensitivity to 'hate group' activity. Such training shall 
be provided during basic training (or other initial mili- 
tary training) and on a regular basis thereafter. 

"(2) The Secretary of Defense shall also ensure that 
unit commanders are aware of their responsibilities in 
ensuring that impermissible activity based upon dis- 
criminatory motives does not occur in units under 
their command. 

"(b) Information To Be Provided to Prospective 
Recruits. — The Secretary of Defense shall ensure that 
each individual preparing to enter an officer accession 
program or to execute an original enlistment agree- 
ment is provided information concerning the meaning 
of the oath of office or oath of enlistment for service in 
the Armed Forces in terms of the equal protection and 
civil liberties guarantees of the Constitution, and each 
such individual shall be informed that if supporting 
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those guarantees is not possible personally for that in- 
dividual, then that individual should decline to enter 
the Armed Forces." 

Annual Report on Operation Provide Comfort and 
Operation Enhanced Southern Watch 

Pub. L. 104-201, div. A, title X, §1041, Sept. 23, 1996, 110 
Stat. 2640, required the Secretary of Defense to submit 
to Congress a report on Operation Provide Comfort and 
Operation Enhanced Southern Watch not later than 
Mar. 1 of each year and provided for the termination of 
the requirement with respect to each operation upon 
the termination of United States involvement in that 
operation. 

Annual Report on Emerging Operational Concepts 

Pub. L. 104-201, div. A, title X, §1042, Sept. 23, 1996, 110 
Stat. 2642, as amended by Pub. L. 106-65, div. A, title X, 
§1067(5), Oct. 5, 1999, 113 Stat. 774, directed Secretary of 
Defense to submit to Committees on Armed Services of 
the Senate and the House of Representatives a report 
on emerging operational concepts not later than March 
1 of each year through 2000, prior to repeal by Pub. L. 
106-65, div. A, title II, § 241(b), Oct. 5, 1999, 113 Stat. 550. 

George C. Marshall European Center for 
Strategic Security Studies 

Pub. L. 104-201, div. A, title X, §1065, Sept. 23, 1996, 110 
Stat. 2653, as amended by Pub. L. 108-136, div. A, title 
X, § 1031(f)(2), Nov. 24, 2003, 117 Stat. 1604; Pub. L. 
109-163, div. A, title IX, § 903(c)(2), Jan. 6, 2006, 119 Stat. 
3399, provided that: 

"(a) Marshall Center Participation By Foreign 
Nations. — Notwithstanding any other provision of law, 
the Secretary of Defense may authorize participation 
by a European or Eurasian nation in Marshall Center 
programs if the Secretary determines, after consulta- 
tion with the Secretary of State, that such participa- 
tion is in the national interest of the United States. 

"(b) Exemptions for Members of Marshall Center 
Board of Visitors From Certain Requirements. — (1) 
In the case of any person invited to serve without com- 
pensation on the Marshall Center Board of Visitors, the 
Secretary of Defense may waive any requirement for fi- 
nancial disclosure that would otherwise apply to that 
person solely by reason of service on such Board. 

"(2) Notwithstanding any other provision of law, a 
member of the Marshall Center Board of Visitors may 
not be required to register as an agent of a foreign gov- 
ernment solely by reason of service as a member of the 
Board. 

"(3) Notwithstanding section 219 of title 18, United 
States Code, a non-United States citizen may serve on 
the Marshall Center Board of Visitors even though reg- 
istered as a foreign agent." 

Pub. L. 103-337, div. A, title XIII, §1306, Oct. 5, 1994, 
108 Stat. 2892, as amended by Pub. L. 108-136, div. A, 
title XII, §1223, Nov. 24, 2003, 117 Stat. 1652; Pub. L. 
109-163, div. A, title IX, § 903(c)(1), Jan. 6, 2006, 119 Stat. 
3399, provided that: 

"(a) Waiver of Charges. — The Secretary of Defense 
may waive reimbursement of the costs of conferences, 
seminars, courses of instruction, or similar educational 
activities of the George C. Marshall European Center 
for Security Studies for military officers and civilian 
officials from states located in Europe or the territory 
of the former Soviet Union if the Secretary determines 
that attendance by such personnel without reimburse- 
ment is in the national security interest of the United 
States. 

"(b) Source of Funds. — Costs for which reimburse- 
ment is waived pursuant to subsection (a) shall be paid 
from appropriations available for the Center." 

Participation of Members, Dependents, and Other 
Persons in Crime Prevention Efforts at Instal- 
lations 

Pub. L. 104-201, div. A, title X, §1070, Sept. 23, 1996, 110 
Stat. 2656, provided that: 



"(a) Crime Prevention Plan. — The Secretary of De- 
fense shall prepare and implement an incentive-based 
plan to encourage members of the Armed Forces, de- 
pendents of members, civilian employees of the Depart- 
ment of Defense, and employees of defense contractors 
performing work at military installations to report to 
an appropriate military law enforcement agency any 
crime or criminal activity that the person reasonably 
believes occurred on a military installation or involves 
a member of the Armed Forces. 

"(b) Incentives to Report Criminal Activity. — The 
Secretary of Defense shall include in the plan devel- 
oped under subsection (a) incentives for members and 
other persons described in such subsection to provide 
information to appropriate military law enforcement 
agencies regarding any crime or criminal activity oc- 
curring on a military installation or involving a mem- 
ber of the Armed Forces. 

"(c) Report Regarding Implementation. — Not later 
than February 1, 1997, the Secretary shall submit to 
Congress a report describing the plan being developed 
under subsection (a)." 

Enforcement of Child Support Obligations of 
Members of the Armed Forces 

Pub. L. 104-193, title III, § 363(a), Aug. 22, 1996, 110 
Stat. 2247, as amended by Pub. L. 107-296, title XVII, 
§ 1704(e)(1)(A), Nov. 25, 2002, 116 Stat. 2315, provided that: 

"(1) Maintenance of address information. — The 
Secretary of Defense shall establish a centralized per- 
sonnel locator service that includes the address of each 
member of the Armed Forces under the jurisdiction of 
the Secretary. Upon request of the Secretary of Home- 
land Security, addresses for members of the Coast 
Guard shall be included in the centralized personnel lo- 
cator service. 

"(2) Type of address. — 
"(A) Residential address. — Except as provided in 

subparagraph (B), the address for a member of the 

Armed Forces shown in the locator service shall be 

the residential address of that member. 
"(B) Duty address. — The address for a member of 

the Armed Forces shown in the locator service shall 

be the duty address of that member in the case of a 

member — 

"(i) who is permanently assigned overseas, to a 
vessel, or to a routinely deployable unit; or 

"(ii) with respect to whom the Secretary con- 
cerned makes a determination that the member's 
residential address should not be disclosed due to 
national security or safety concerns. 
"(3) UPDATING OF LOCATOR INFORMATION. — Within 30 
days after a member listed in the locator service estab- 
lishes a new residential address (or a new duty address, 
in the case of a member covered by paragraph (2)(B)), 
the Secretary concerned shall update the locator serv- 
ice to indicate the new address of the member. 

"(4) Availability OF INFORMATION. — The Secretary of 
Defense shall make information regarding the address 
of a member of the Armed Forces listed in the locator 
service available, on request, to the Federal Parent Lo- 
cator Service established under section 453 of the So- 
cial Security Act [42 U.S.C. 653]." 

Review of C 4 I by National Research Council 

Pub. L. 104-106, div. A, title II, §262, Feb. 10, 1996, 110 
Stat. 236, directed the Secretary of Defense, not later 
than 90 days after Feb. 10, 1996, to request the National 
Research Council of the National Academy of Sciences 
to conduct a two-year review of current and planned 
service and defense-wide programs for command, con- 
trol, communications, computers, and intelligence, and 
required the Secretary to provide that the Council sub- 
mit interim reports and a final report on the review to 
the Department of Defense and committees of Con- 
gress. 

strategy and report on automated information 
Systems of Department of Defense 

Pub. L. 104-106, div. A, title III, §366, Feb. 10, 1996, 110 
Stat. 275, directed the Secretary of Defense to develop 
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a strategy for the development or modernization of 
automated information systems for the Department of 
Defense and to submit to Congress a report on the de- 
velopment of such strategy not later than Apr. 15, 1996. 

Report Concerning Appropriate Forum for Judi- 
cial Review op Department of Defense Person- 
nel Actions 

Pub. L. 104-106, div. A, title V, §551, Feb. 10, 1996, 110 
Stat. 318, directed the Secretary of Defense to establish 
an advisory committee to consider issues relating to 
the appropriate forum for judicial review of Depart- 
ment of Defense administrative personnel actions, re- 
quired the committee to submit a report to the Sec- 
retary of Defense not later than Dec. 15, 1996, required 
the Secretary to transmit the committee's report to 
Congress not later than Jan. 1, 1997, and provided for 
the termination of the committee 30 days after the date 
of the submission of its report to Congress. 

Requirements for Automated Information Systems 
of Department of Defense 

Pub. L. 103-337, div. A, title III, §381, Oct. 5, 1994, 108 

Stat. 2738, provided that: 
"(a) Determination Required. — (1) Not later than 

March 15 in each of 1995, 1996, and 1997, the Secretary 

of Defense shall — 

"(A) determine whether each automated informa- 
tion system described in paragraph (2) meets the re- 
quirements set forth in subsection (b); and 

"(B) take appropriate action to end the moderniza- 
tion or development by the Department of Defense of 
any such system that the Secretary determines does 
not meet such requirements. 

"(2) An automated information system referred to in 
paragraph (1) is an automated information system — 
"(A) that is undergoing modernization or develop- 
ment by the Department of Defense; 

"(B) that exceeds $50,000,000 in value; and 
"(C) that is not a migration system, as determined 
by the Enterprise Integration Executive Board of the 
Department of Defense. 

"(b) Requirements. — The use of an automated infor- 
mation system by the Department of Defense shall — 

"(1) contribute to the achievement of Department 
of Defense strategies for the use of automated infor- 
mation systems; 

"(2) as determined by the Secretary, provide an ac- 
ceptable benefit from the investment in the system 
or make a substantial contribution to the perform- 
ance of the defense mission for which the system is 
used; 

"(3) comply with Department of Defense directives 
applicable to life cycle management of automated in- 
formation systems; and 

"(4) be based on guidance developed under sub- 
section (c). 

"(c) Guidance for Use. — The Secretary of Defense 
shall develop guidance for the use of automated infor- 
mation systems by the Department of Defense. In de- 
veloping the guidance, the Secretary shall consider the 
following: 

"(1) Directives of the Office of Management and 
Budget applicable to returns of investment for such 
systems. 

"(2) A sound, functional economic analysis. 

"(3) Established objectives for the Department of 
Defense information infrastructure. 

"(4) Migratory assessment criteria, including cri- 
teria under guidance provided by the Defense Infor- 
mation Systems Agency. 

"(d) Waiver. — (1) The Secretary of Defense may 
waive the requirements of subsection (a) for an auto- 
mated information system if the Secretary determines 
that the purpose for which the system is being modern- 
ized or developed is of compelling military importance. 

"(2) If the Secretary exercises the waiver authority 
provided in paragraph (1), the Secretary shall include 
the following in the next report required by subsection 
(f): 



"(A) The reasons for the failure of the automated 
information system to meet all of the requirements 
of subsection (b). 

"(B) A determination of whether the system is ex- 
pected to meet such requirements in the future, and 
if so, the date by which the system is expected to 
meet the requirements. 

"(e) Performance Measures and Management Con- 
trols. — (1) The Secretary of Defense shall establish 
performance measures and management controls for 
the supervision and management of the activities de- 
scribed in paragraph (2). The performance measures and 
management controls shall be adequate to ensure, to 
the maximum extent practicable, that the Department 
of Defense receives the maximum benefit possible from 
the development, modernization, operation, and main- 
tenance of automated information systems. 

"(2) The activities referred to in paragraph (1) are the 
following: 

"(A) Accelerated implementation of migration sys- 
tems. 

"(B) Establishment of data standards. 
"(C) Process improvement. 
"(f) Reports. — Not later than March 15 in each of 
1995, 1996, and 1997, the Secretary of Defense shall sub- 
mit to Congress a report on the establishment and im- 
plementation of the performance measures and man- 
agement controls referred to in subsection (e)(1). Each 
such report shall also specify — 

"(1) the automated information systems that, as 
determined under subsection (a), meet the require- 
ments of subsection (b); 

"(2) the automated information systems that, as 
determined under subsection (a), do not meet the re- 
quirements of subsection (b) and the action taken by 
the Secretary to end the use of such systems; and 

"(3) the automated information systems that, as 
determined by the Enterprise Integration Executive 
Board, are migration systems. 

"(g) Review by Comptroller General. — Not later 
than April 30, 1995, the Comptroller General of the 
United States shall submit to Congress a report that 
contains an evaluation of the following: 

"(1) The progress made by the Department of De- 
fense in achieving the goals of the corporate informa- 
tion management program of the Department. 

"(2) The progress made by the Secretary of Defense 
in establishing the performance measures and man- 
agement controls referred to in subsection (e)(1). 

"(3) The progress made by the Department of De- 
fense in using automated information systems that 
meet the requirements of subsection (b). 

"(4) The report required by subsection (f) to be sub- 
mitted in 1995. 

"(h) Definitions. — In this section: 

"(1) The term 'automated information system' 
means an automated information system of the De- 
partment of Defense described in the exhibits des- 
ignated as TT-43' in the budget submitted to Congress 
by the President for fiscal year 1995 pursuant to sec- 
tion 1105 of title 31, United States Code. 

"(2) The term 'migration system' has the meaning 
given such term in the document entitled 'Depart- 
ment of Defense Strategy for Acceleration of Migra- 
tion Systems and Data Standards' attached to the 
memorandum of the Department of Defense dated Oc- 
tober 13, 1993 (relating to accelerated implementation 
of migration systems, data standards, and process im- 
provement)." 

Section 830 of Pub. L. 104-201, as amended by Pub. L. 
104-208, div. A, title I, § 101(f) [title VIII, § 808(c)], Sept. 
30, 1996, 110 Stat. 3009-314, 3009-394, provided that Sec- 
retary of Defense was to include in report submitted in 
1997 under section 381(f) of Pub. L. 103-337 [set out 
above] a discussion of progress made in implementing 
div. E of Pub. L. 104-106 [§§5001-5703, see Tables for clas- 
sification] and strategy for development or moderniza- 
tion of automated information systems for Department 
of Defense, and plans of Department of Defense for es- 
tablishing an integrated framework for management of 
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information resources within the Department, and pro- 
vided further specifications of the elements to be in- 
cluded in the discussion. 

Annual Report on Personnel Readiness Factors 
by Race and Gender 

Section 533 of Pub. L. 103-337 provided that: 
"(a) Required Assessment. — The Secretary of De- 
fense shall submit to Congress an annual report on 
trends in recruiting-, retention, and personnel readi- 
ness. 

"(b) Data To Be Collected. — Bach annual report 
under subsection (a) shall include the following infor- 
mation with respect to the preceding fiscal year for the 
active components of each of the Armed Forces under 
the jurisdiction of the Secretary (as well as such addi- 
tional information as the Secretary considers appro- 
priate): 

"(1) The numbers of members of the Armed Forces 
temporarily and permanently nondeployable and 
rates of temporary and permanent nondeployability, 
displayed by cause of nondeployability, rank, and 
gender. 

"(2) The numbers and rates of complaints and alle- 
gations within the Armed Forces that involve gender 
and other unlawful discrimination and sexual harass- 
ment, and the rates of substantiation for those com- 
plaints and allegations. 

"(3) The numbers and rates of disciplinary proceed- 
ings, displayed (A) by offense or infraction commit- 
ted, (B) by gender, rank, and race, and (C) by the cat- 
egories specified in paragraph (2). 

"(4) The retention rates, by gender, rank, and race, 
with an analysis of factors influencing those rates. 

"(5) The propensity of persons to enlist, displayed 
by gender and race, with an analysis of the factors in- 
fluencing those propensities. 

"(c) Submission to Congress. — The Secretary shall 
submit the report under this section for any fiscal year 
as part of the annual Department of Defense posture 
statement provided to Congress in connection with the 
Department of Defense budget request for that fiscal 
year. 

"(d) Initial Submission.— The first report under this 
section shall be submitted in connection with the De- 
partment of Defense budget request for fiscal year 1996 
and shall include data, to the degree such data already 
exists, for fiscal years after fiscal year 1991." 

Victims' Advocates Programs in Department of 
Defense 

Section 534 of Pub. L. 103-337 provided that: 
"(a) Establishment. — (1) The Secretary of Defense, 
acting through the Under Secretary of Defense for Per- 
sonnel and Readiness, shall revise policies and regula- 
tions of the Department of Defense with respect to the 
programs of the Department of Defense specified in 
paragraph (2) in order to establish within each of the 
military departments a victims' advocates program. 

"(2) Programs referred to in paragraph (1) are the fol- 
lowing: 

"(A) Victim and witness assistance programs. 

"(B) Family advocacy programs. 

"(C) Equal opportunity programs. 
"(3) In the case of the Department of the Navy, sepa- 
rate victims' advocates programs shall be established 
for the Navy and the Marine Corps. 

"(b) Purpose. — A victims' advocates program estab- 
lished pursuant to subsection (a) shall provide assist- 
ance described in subsection (d) to members of the 
Armed Forces and their dependents who are victims of 
any of the following: 

"(1) Crime. 

"(2) Intrafamilial sexual, physical, or emotional 
abuse. 

"(3) Discrimination or harassment based on race, 
gender, ethnic background, national origin, or reli- 
gion. 

"(c) Interdisciplinary Councils.— (1) The Secretary 
of Defense shall establish a Department of Defense 



council to coordinate and oversee the implementation 
of programs under subsection (a). The membership of 
the council shall be selected from members of the 
Armed Forces and officers and employees of the De- 
partment of Defense having expertise or experience in 
a variety of disciplines and professions in order to en- 
sure representation of the full range of services and ex- 
pertise that will be needed in implementing those pro- 
grams. 

"(2) The Secretary of each military department shall 
establish similar interdisciplinary councils within that 
military department as appropriate to ensure the full- 
est coordination and effectiveness of the victims' advo- 
cates program of that military department. To the ex- 
tent practicable, such a council shall be established at 
each significant military installation. 

"(d) Assistance. — (1) Under a victims' advocates pro- 
gram established under subsection (a), individuals 
working in the program shall principally serve the in- 
terests of a victim by initiating action to provide (A) 
information on available benefits and services, (B) as- 
sistance in obtaining those benefits and services, and 
(C) other appropriate assistance. 

"(2) Services under such a program in the case of an 
individual who is a victim of family violence (including 
intrafamilial sexual, physical, and emotional abuse) 
shall be provided principally through the family advo- 
cacy programs of the military departments. 

"(e) Staffing. — The Secretary of Defense shall pro- 
vide for the assignment of personnel (military or civil- 
ian) on a full-time basis to victims' advocates programs 
established pursuant to subsection (a). The Secretary 
shall ensure that sufficient numbers of such full-time 
personnel are assigned to those programs to enable 
those programs to be carried out effectively. 

"(f) Implementation Deadline. — Subsection (a) shall 
be carried out not later than six months after the date 
of the enactment of this Act [Oct. 5, 1994]. 

"(g) Implementation Report. — Not later than 30 days 
after the date on which Department of Defense policies 
and regulations are revised pursuant to subsection (a), 
the Secretary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House of Rep- 
resentatives a report on the implementation (and plans 
for implementation) of this section." 

Assistance to Family Members of Korean Conflict 
and Cold War POW/MIAs Who Remain Unac- 
counted For 

Section 1031 of Pub. L. 103-337 provided that: 

"(a) Single Point of Contact. — The Secretary of De- 
fense shall designate an official of the Department of 
Defense to serve as a single point of contact within the 
department — 

"(1) for the immediate family members (or their 

designees) of any unaccounted-for Korean conflict 

POW/MIA; and 
"(2) for the immediate family members (or their 

designees) of any unaccounted-for Cold War POW/ 

MIA. 

"(b) Functions. — The official designated under sub- 
section (a) shall serve as a liaison between the family 
members of unaccounted-for Korean conflict POW/MIAs 
and unaccounted-for Cold War POW/MIAs and the De- 
partment of Defense and other Federal departments 
and agencies that may hold information that may re- 
late to such POW/MIAs. The functions of that official 
shall include assisting family members — 

"(1) with the procedures the family members may 
follow in their search for information about the unac- 
counted-for Korean conflict POW/MIA or unac- 
counted-for Cold War POW/MIA, as the case may be; 

"(2) in learning where they may locate information 
about the unaccounted-for POW/MIA; and 

"(3) in learning how and where to identify classified 
records that contain pertinent information and that 
will be declassified. 

"(c) Assistance in Obtaining Declassification. — The 
official designated under subsection (a) shall seek to 
obtain the rapid declassification of any relevant classi- 
fied records that are identified. 



§113 



TITLE 10— ARMED FORCES 



Page 64 



"(d) Repository. — The official designated under sub- 
section (a) shall provide all documents relating to un- 
accounted-for Korean conflict POW/MIAs and unac- 
counted-for Cold War POW/MIAs that are located as a 
result of the official's efforts to the National Archives 
and Records Administration, which shall locate them 
in a centralized repository. 
"(e) Definitions. — For purposes of this section: 

"(1) The term 'unaccounted-for Korean conflict 
POW/MIA' means a member of the Armed Forces or 
civilian employee of the United States who, as a re- 
sult of service during the Korean conflict, was at any 
time classified as a prisoner of war or missing-in-ac- 
tion and whose person or remains have not been re- 
turned to United States control and who remains un- 
accounted for. 

"(2) The term 'unaccounted-for Cold War POW/MIA' 
means a member of the Armed Forces or civilian em- 
ployee of the United States who, as a result of service 
during the period from September 2, 1945, to August 
21, 1991, was at any time classified as a prisoner of 
war or missing-in-action and whose person or remains 
have not been returned to United States control and 
who remains unaccounted for. 

"(3) The term 'Korean conflict' has the meaning 
given such term in section 101(9) of title 38, United 
States Code." 

Plan Requiring Disbursing Officials of Depart- 
ment of Defense To Match Disbursements to 
Particular Obligations 

Pub. L. 112-74, div. A, title VIII, §8068, Dec. 23, 2011, 
125 Stat. 822, provided that: "Section 8106 of the Depart- 
ment of Defense Appropriations Act, 1997 (titles I 
through VIII of the matter under subsection 101(b) of 
Public Law 104-208; 110 Stat. 3009-111; 10 U.S.C. 113 note) 
shall continue in effect to apply to disbursements that 
are made by the Department of Defense in fiscal year 
2012." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 112-10, div. A, title VIII, §8070, Apr. 15, 2011, 
125 Stat. 73. 

Pub. L. 111-118, div. A, title VIII, §8073, Dec. 19, 2009, 
123 Stat 3445 

Pub. L. 110-329, div. C, title VIII, §8073, Sept. 30, 2008, 
122 Stat. 3637. 

Pub. L. 110-116, div. A, title VIII, §8076, Nov. 13, 2007, 
121 Stat. 1332. 

Pub. L. 109-289, div. A, title VIII, §8074, Sept. 29, 2006, 
120 Stat. 1291. 

Pub. L. 109-148, div. A, title VIII, §8083, Dec. 30, 2005. 
119 Stat. 2717. 

Pub. L. 108-287, title VIII, §8091, Aug. 5, 2004, 118 Stat. 
992. 

Pub. L. 108-87, title VIII, §8092, Sept. 30, 2003, 117 Stat. 
1094. 

Pub. L. 107-248, title VIII, § 8098, Oct. 23, 2002, 116 Stat. 
1559. 

Pub. L. 107-117, div. A, title VIII, §8118, Jan. 10, 2002, 
115 Stat. 2273. 

Pub. L. 106-259, title VIII, §8137, Aug. 9, 2000, 114 Stat. 
704. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8106], Sept. 30, 1996, 110 Stat. 3009-71, 3009-111, as 
amended by Pub. L. 105-56, title VIII, §8113, Oct. 8, 1997, 
111 Stat. 1245; Pub. L. 105-277, div. C, title I, §143, Oct. 
21, 1998, 112 Stat. 2681-609; Pub. L. 106-79, title VIII, 
§8135, Oct. 25, 1999, 113 Stat. 1268, provided that: 

"(a) The Secretary of Defense shall require each dis- 
bursement by the Department of Defense in an amount 
in excess of $500,000 be matched to a particular obliga- 
tion before the disbursement is made. 

"(b) The Secretary shall ensure that a disbursement 
in excess of the threshold amount applicable under sec- 
tion (a) is not divided into multiple disbursements of 
less than that amount for the purpose of avoiding the 
applicability of such section to that disbursement." 

[Section 8113 of Pub. L. 105-56 provided that the 
amendment made by that section [amending section 



101(b) [title VIII, §8106] of Pub. L. 104-208] set out above, 
is effective June 30, 1998.] 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 104-61, title VIII, §8102, Dec. 1, 1995, 109 Stat. 
672. 

Pub. L. 103-335, title VIII, §8137, Sept. 30, 1994, 108 
Stat. 2654. 

Notice to Congress of Proposed Changes in Com- 
bat Assignments to Which Female Members May 
Be Assigned 

Pub. L. 103-160, div. A, title V, §542, Nov. 30, 1993, 107 
Stat. 1659, as amended by Pub. L. 106-398, §1 [[div. A], 
title V, § 573(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-136; 
Pub. L. 107-107, div. A, title V, §591, Dec. 28, 2001, 115 
Stat. 1125, which generally required the Secretary of 
Defense to transmit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives notice 
of a proposed change in military personnel policies in 
order to make available to female members of the 
Armed Forces assignment to any type of combat unit, 
class of combat vessel, or type of combat platform that 
was not open to such assignments, and also required 
the Secretary to submit to Congress a report providing 
notice of certain proposed changes to the ground com- 
bat exclusion policy, was repealed and restated as sec- 
tion 652 of this title by Pub. L. 109-163, div. A, title V, 
§ 541(a)(1), (c), Jan. 6, 2006, 119 Stat. 3251, 3253. 

Gender-Neutral Occupational Performance 
Standards 

Pub. L. 103-160, div. A, title V, §543, Nov. 30, 1993, 107 

Stat. 1660, provided that: 
"(a) Gender Neutrality Requirement. — In the case 

of any military occupational career field that is open 

to both male and female members of the Armed Forces, 

the Secretary of Defense — 

"(1) shall ensure that qualification of members of 
the Armed Forces for, and continuance of members of 
the Armed Forces in, that occupational career field is 
evaluated on the basis of common, relevant perform- 
ance standards, without differential standards or 
evaluation on the basis of gender; 

"(2) may not use any gender quota, goal, or ceiling 
except as specifically authorized by law; and 

"(3) may not change an occupational performance 
standard for the purpose of increasing or decreasing 
the number of women in that occupational career 
field. 

"(b) Requirements Relating To Use of Specific 
Physical Requirements. — (1) For any military occupa- 
tional specialty for which the Secretary of Defense de- 
termines that specific physical requirements for mus- 
cular strength and endurance and cardiovascular capac- 
ity are essential to the performance of duties, the Sec- 
retary shall prescribe specific physical requirements 
for members in that specialty and shall ensure (in the 
case of an occupational specialty that is open to both 
male and female members of the Armed Forces) that 
those requirements are applied on a gender-neutral 
basis. 

"(2) Whenever the Secretary establishes or revises a 
physical requirement for an occupational specialty, a 
member serving in that occupational specialty when 
the new requirement becomes effective, who is other- 
wise considered to be a satisfactory performer, shall be 
provided a reasonable period, as determined under reg- 
ulations prescribed by the Secretary, to meet the 
standard established by the new requirement. During 
that period, the new physical requirement may not be 
used to disqualify the member from continued service 
in that specialty. 

"(c) Notice to Congress of Changes. — Whenever the 
Secretary of Defense proposes to implement changes to 
the occupational standards for a military occupational 
field that are expected to result in an increase, or in a 
decrease, of at least 10 percent in the number of female 
members of the Armed Forces who enter, or are as- 
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signed to, that occupational field, the Secretary of De- 
fense shall submit to Congress a report providing no- 
tice of the change and the justification and rationale 
for the change. Such changes may then be implemented 
only after the end of the 60-day period beginning on the 
date on which such report Is submitted." 

Security Clearances 

Pub. L. 103-337, div. A, title X, §1041, Oct. 5, 1994, 108 
Stat. 2842, directed the Secretary of Defense to submit 
to Congress, not later than 90 days after the close of 
each of fiscal years 1995 through 2000, a report concern- 
ing the denial, revocation, or suspension of security 
clearances for Department of Defense military and ci- 
vilian personnel, and for Department of Defense con- 
tractor employees, for that fiscal year. 

Pub. L. 103-160, div. A, title XI, § 1183, Nov. 30, 1993, 107 
Stat. 1774, provided that: 

"(a) Review op Security Clearance Procedures. — 
(1) The Secretary of Defense shall conduct a review of 
the procedural safeguards available to Department of 
Defense civilian employees who are facing denial or 
revocation of security clearances. 

"(2) Such review shall specifically consider — 

"(A) whether the procedural rights provided to De- 
partment of Defense civilian employees should be en- 
hanced to include the procedural rights available to 
Department of Defense contractor employees; 

"(B) whether the procedural rights provided to De- 
partment of Defense civilian employees should be en- 
hanced to Include the procedural rights available to 
similarly situated employees in those Government 
agencies that provide greater rights than the Depart- 
ment of Defense; and 

"(C) whether there should be a difference between 
the rights provided to both Department of Defense ci- 
vilian and contractor employees with respect to secu- 
rity clearances and the rights provided with respect 
to sensitive compartmented information and special 
access programs. 

"(b) Report. — The Secretary shall submit to Con- 
gress a report on the results of the review required by 
subsection (a) not later than March 1, 1994. 

"(c) Regulations. — The Secretary shall revise the 
regulations governing security clearance procedures for 
Department of Defense civilian employees not later 
than May 15, 1994." 

Foreign Language Proficiency Test Program 

Pub. L. 103-160, div. A, title V, §575, Nov. 30, 1993, 107 
Stat. 1675, directed the Secretary of Defense to develop 
and carry out a test program for improving foreign lan- 
guage proficiency in the Department of Defense 
through improved management and other measures and 
to submit a report to committees of Congress not later 
than Apr. 1, 1994, containing a plan for the program, an 
explanation of the plan, and a discussion of proficiency 
pay adjustments, and provided for the program to begin 
on Oct. 1, 1994, or 180 days after the date of submission 
of the report and to terminate two years later. 

Investigations op Deaths op Members of Armed 
Forces From Self-inflicted Causes 

Pub. L. 103-160, div. A, title XI, §1185, Nov. 30, 1993, 107 
Stat. 1774, required the Secretary of Defense to review, 
not later than June 30, 1994, the procedures of the mili- 
tary departments for investigating deaths of members 
of the Armed Forces that may have resulted from self- 
inflicted causes, to submit to Congress, not later than 
July 15, 1994, a report on the review, and to prescribe, 
not later than Oct. 1, 1994, regulations governing the in- 
vestigation of deaths of members of the Armed Forces 
that may have resulted from self-inflicted causes, re- 
quired the Inspector General of the Department of De- 
fense to review certain death investigations, and re- 
quired the Secretary of Transportation to implement 
with respect to the Coast Guard the requirements that 
were imposed on the Secretary of Defense and the In- 
spector General of the Department of Defense. 



Program To Commemorate World War II 

Pub. L. 102-484, div. A, title III, §378, Oct. 23, 1992, 106 
Stat. 2387, as amended by Pub. L. 103-337, div. A, title 
III, § 382(a), Oct. 5, 1994, 108 Stat. 2740, authorized the 
Secretary of Defense, during fiscal years 1993 through 
1996, to conduct a program to commemorate the 50th 
anniversary of World War II and to coordinate, support, 
and facilitate commemoration programs and activities 
of Federal, State, and local governments. 

Review op Military Flight Training Activities at 
Civilian Airfields 

Pub. L. 102-484, div. A, title III, §383, Oct. 23, 1992, 106 
Stat. 2392, provided that: 

"(a) Review Required. — The Secretary of Defense 
shall provide for a review of the practices and proce- 
dures of the military departments regarding the use of 
civilian airfields In flight training activities of the 
Armed Forces. 

"(b) Purpose. — The purpose of the review is to deter- 
mine whether the practices and procedures referred to 
in subsection (a) should be modified to better protect 
the public safety while meeting training requirements 
of the Armed Forces. 

"(c) Special Requirement. — In the conduct of the re- 
view, particular consideration shall be given to the 
practices and procedures regarding the use of civilian 
airfields in heavily populated areas." 

Report on Actions To Reduce Disincentives for 
Dependents To Report Abuse by Members op 
Armed Forces 

Pub. L. 102-484, div. A, title VI, § 653(d), Oct. 23, 1992, 
106 Stat. 2429, directed the Secretary of Defense to 
transmit a report to Congress not later than Dec. 15, 
1993, on actions that had been taken and were planned 
to be taken in the Department of Defense to reduce or 
eliminate disincentives for a dependent of a member of 
the Armed Forces abused by the member to report the 
abuse. 

Survivor Notification and Access to Reports 
Relating to Service Members Who Die 

Pub. L. 102-484, div. A, title X, §1072, Oct. 23, 1992, 106 
Stat. 2508, provided that: 

"(a) Availability op Fatality Reports and 
Records. — 

"(1) Requirement. — The Secretary of each military 
department shall ensure that fatality reports and 
records pertaining to any member of the Armed 
Forces who dies in the line of duty shall be made 
available to family members of the service member in 
accordance with this subsection. 

"(2) Information to be provided after notifica- 
tion op death. — Within a reasonable period of time 
after family members of a service member are noti- 
fied of the member's death, but not more than 30 days 
after the date of notification, the Secretary con- 
cerned shall ensure that the family members — 

"(A) in any case in which the cause or circum- 
stances surrounding the death are under Investiga- 
tion, are informed of that fact, of the names of the 
agencies within the Department of Defense con- 
ducting the investigations, and of the existence of 
any reports by such agencies that have been or will 
be issued as a result of the Investigations; and 

"(B) are furnished, If the family members so de- 
sire, a copy of any completed Investigative report 
and any other completed fatality reports that are 
available at the time family members are provided 
the information described In subparagraph (A) to 
the extent such reports may be furnished consistent 
with sections 552 and 552a of title 5, United States 
Code. 

"(3) Assistance in obtaining reports. — (A) In any 
case in which an investigative report or other fatal- 
ity reports are not available at the time family mem- 
bers of a service member are provided the informa- 
tion described in paragraph (2)(A) about the member's 
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death, the Secretary concerned shall ensure that a 
copy of such Investigative report and any other fatal- 
ity reports are furnished to the family members, If 
they so desire, when the reports are completed and 
become available, to the extent such reports may be 
furnished consistent with sections 552 and 552a of 
title 5, United States Code. 

"(B) In any case in which an investigative report or 
other fatality reports cannot be released at the time 
family members of a service member are provided the 
information described in paragraph (2)(A) about the 
member's death because of section 552 or 552a of title 
5, United States Code, the Secretary concerned shall 
ensure that the family members — 

"(i) are informed about the requirements and pro- 
cedures necessary to request a copy of such reports; 
and 

"(ii) are assisted, if the family members so desire, 
in submitting a request in accordance with such re- 
quirements and procedures. 

"(C) The requirement of subparagraph (B) to Inform 
and assist family members In obtaining copies of fa- 
tality reports shall continue until a copy of each re- 
port is obtained, or access to any such report is de- 
nied by competent authority within the Department 
of Defense. 

"(4) Waiver. — The requirements of paragraph (2) or 
(3) may be waived on a case-by-case basis, but only if 
the Secretary of the military department concerned 
determines that compliance with such requirements 
is not In the interests of national security. 
"(b) Review op Combat Fatality Notification Pro- 
cedures. — 

"(1) Review. — The Secretary of Defense shall con- 
duct a review of the fatality notification procedures 
used by the military departments. Such review shall 
examine the following matters: 

"(A) Whether uniformity in combat fatality noti- 
fication procedures among the military depart- 
ments is desirable, particularly with respect to — 
"(1) the use of one or two casualty notification 
and assistance officers; 

"(ii) the use of standardized fatality report 
forms and witness statements; 

"(iii) the use of a single center for all military 
departments through which combat fatality In- 
formation may be processed; and 

"(iv) the use of uniform procedures and the pro- 
vision of a dispute resolution process for in- 
stances in which members of one of the Armed 
Forces inflict casualties on members of another 
of the Armed Forces. 

"(B) Whether existing combat fatality report 
forms should be modified to include a block or 
blocks with which to identify the cause of death as 
'friendly fire', 'U.S. ordnance', or 'unknown'. 

"(C) Whether the existing 'Emergency Data' form 
prepared by members of the Armed Forces should 
be revised to allow members to specify provision for 
notification of additional family members in cases 
such as the case of a divorced service member who 
leaves children with both a current and a former 
spouse. 

"(D) Whether the military departments should, in 
all cases, provide family members of a service mem- 
ber who died as a result of injuries sustained in 
combat with full and complete details of the death 
of the service member, regardless of whether such 
details may be graphic, embarrassing to the family 
members, or reflect negatively on the military de- 
partment concerned. 

"(E) Whether, and when, the military depart- 
ments should inform family members of a service 
member who died as a result of Injuries sustained in 
combat about the possibility that the death may 
have been the result of friendly fire. 

"(F) The criteria and standards which the mili- 
tary departments should use in deciding when dis- 
closure is appropriate to family members of a mem- 
ber of the military forces of an allied nation who 



died as a result of injuries sustained in combat 
when the death may have been the result of fire 
from United States armed forces and an investiga- 
tion Into the cause or circumstances of the death 
has been conducted. 

"(2) Report. — The Secretary of Defense shall sub- 
mit to the Committees on Armed Services of the Sen- 
ate and House of Representatives a report on the re- 
view conducted under paragraph (1). Such report shall 
be submitted not later than March 31, 1993, and shall 
Include recommendations on the matters examined in 
the review and on any other matters the Secretary 
determines to be appropriate based upon the review 
or on any other reviews undertaken by the Depart- 
ment of Defense. 

"(c) Definitions. — In this section: 

"(1) The term 'fatality reports' includes investiga- 
tive reports and any other reports pertaining to the 
cause or circumstances of death of a member of the 
Armed Forces in the line of duty (such as autopsy re- 
ports, battlefield reports, and medical reports). 

"(2) The term 'family members' means parents, 
spouses, adult children, and such other relatives as 
the Secretary concerned considers appropriate. 
"(d) Applicability. — (1) Except as provided in para- 
graph (2), this section applies with respect to deaths of 
members of the Armed Forces occurring after the date 
of the enactment of this Act [Oct. 23, 1992]. 

"(2) With respect to deaths of members of the Armed 
Forces occurring before the date of the enactment of 
this Act, the Secretary concerned shall provide fatality 
reports to family members upon request as promptly as 
practicable." 

Limitation on Support for United States 
Contractors Selling Arms Overseas 

Pub. L. 102-484, div. A, title X, §1082, Oct. 23, 1992, 106 
Stat. 2516, as amended by Pub. L. 108-136, div. A, title 
X, § 1031(d)(2), Nov. 24, 2003, 117 Stat. 1604, provided that: 

"(a) Support for Contractors.— In the event that a 
United States defense contractor or industrial associa- 
tion requests the Department of Defense or a military 
department to provide support in the form of military 
equipment for any alrshow or trade exhibition to be 
held outside the United States, such equipment may 
not be supplied unless the contractor or association 
agrees to reimburse the Treasury of the United States 
for— 

"(1) all Incremental costs of military personnel ac- 
companying the equipment, including food, lodging, 
and local transportation; 

"(2) all incremental transportation costs incurred 
In moving such equipment from Its normally assigned 
location to the airshow or trade exhibition and re- 
turn; and 

"(3) any other miscellaneous incremental costs not 
included under paragraphs (1) and (2) that are in- 
curred by the Federal Government but would not 
have been incurred had military support not been 
provided to the contractor or industrial association. 
"(b) Department of Defense Exhibitions. — (1) A 
military department may not participate directly in 
any airshow or trade exhibition held outside the United 
States unless the Secretary of Defense determines that 
it Is in the national security interests of the United 
States for the military departments to do so. 

"(2) The Secretary of Defense may not delegate the 
authority to make the determination referred to in 
[former] paragraph (1)(A) below the level of the Under 
Secretary of Defense for Policy. 

"(c) Definition. — In this section, the term 'incremen- 
tal transportation cost' includes the cost of transport- 
ing equipment to an airshow or trade exhibition only to 
the extent that the provision of transportation by the 
Department of Defense described in subsection (a)(2) 
does not fulfill legitimate training requirements that 
would otherwise have to be met." 

Overseas Military End Strength 

Pub. L. 102-484, div. A, title XIII, §1302, Oct. 23, 1992, 
106 Stat. 2545, which provided that on and after Sept. 30, 
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1996, no appropriated funds may be used to support an 
end strength level of members of the Armed Forces of 
the United States assigned to permanent duty ashore 
in nations outside the United States at any level in ex- 
cess of 60 percent of the end strength level of such 
members on Sept. 30, 1992, with exceptions in the event 
of declarations of war or emergency, was repealed and 
restated as section 123b of this title by Pub. L. 103-337, 
§ 1312(a), (c). 

Reports on Overseas Basing 

Pub. L. 111-84, div. A, title X, §1063, Oct. 28, 2009, 123 
Stat. 2469, as amended by Pub. L. 111-383, div. A, title 
X, §1075(d)(14), Jan. 7, 2011, 124 Stat. 4373, provided that: 
"(a) Report Requirement. — Concurrent with the de- 
livery of the report on the 2009 quadrennial defense re- 
view required by section 118 of title 10, United States 
Code, the Secretary of Defense shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the plan for bas- 
ing of forces outside the United States. 

"(b) Matters Covered. — The report required under 
subsection (a) shall contain a description of — 

"(1) how the plan supports the United States na- 
tional security strategy; 

"(2) how the plan supports the security commit- 
ments undertaken by the United States pursuant to 
any international security treaty, including the 
North Atlantic Treaty, the Treaty of Mutual Co- 
operation and Security between the United States 
and Japan, and the Security Treaty Between Aus- 
tralia, New Zealand, and the United States of Amer- 
ica; 

"(3) how the plan addresses the current security en- 
vironment in each geographic combatant command's 
area of responsibility, including United States par- 
ticipation in theater security cooperation activities 
and bilateral partnership, exchanges, and training ex- 
ercises; 

"(4) the impact that a permanent change in the bas- 
ing of a unit currently stationed outside the United 
States would have on the matters described in para- 
graphs (1) through (3); 

"(5) the impact the plan will have on the status of 
overseas base closure and realignment actions under- 
taken as part of a global defense posture realignment 
strategy and the status of development and execution 
of comprehensive master plans for overseas military 
main operating bases, forward operating sites, and 
cooperative security locations of the global defense 
posture of the United States; 

"(6) any recommendations for additional closures 
or realignments of military installations outside of 
the United States; and 

"(7) any comments resulting from an interagency 
review of the plan that includes the Department of 
State and other relevant Federal departments and 
agencies. 

"(c) Notification Requirement. — The Secretary of 
Defense shall notify Congress at least 30 days before 
the permanent relocation of a unit stationed outside 
the United States as of the date of the enactment of 
this Act [Oct. 28, 2009]. 
"(d) Definitions. — In this section: 

"(1) Unit. — The term 'unit' has the meaning deter- 
mined by the Secretary of Defense for purposes of 
this section. 

"(2) Geographic combatant command. — The term 
'geographic combatant command' means a combatant 
command with a geographic area of responsibility 
that does not include North America." 
Pub. L. 102-484, div. A, title XIII, § 1304, Oct. 23, 1992, 

106 Stat. 2546, as amended by Pub. L. 103-160, div. B, 

title XXIX, § 2924(a), Nov. 30, 1993, 107 Stat. 1931; Pub. L. 

104-106, div. A, title XV, § 1502(c)(2)(A), Feb. 10, 1996, 110 

Stat. 506, provided that: 
"(a) Annual Report.— The Secretary of Defense 

shall, not later than March 31 of each year through 

1997, submit to the Committee on Armed Services of 



the Senate and the Committee on National Security of 
the House of Representatives [now Committee on 
Armed Services of House of Representatives], either 
separately or as part of another relevant report, a re- 
port that specifies — 

"(1) the stationing and basing plan by installation 

for United States military forces outside the United 

States; 

"(2) the status of closures of United States military 
Installations located outside the United States; 
"(3) both— 

"(A) the status of negotiations, if any, between 
the United States and the host government as to (i) 
United States claims for compensation for the fair 
market value of the improvements made by the 
United States at each installation referred to in 
paragraph (2), and (ii) any claims of the host gov- 
ernment for damages or restoration of the installa- 
tion; and 

"(B) the representative of the United States in 
any such negotiations; 

"(4) the potential savings to the United States re- 
sulting from such closures; 

"(5) the cost to the United States of any improve- 
ments made at each installation referred to in para- 
graph (2) and the fair market value of such improve- 
ments, expressed in constant dollars based on the 
date of completion of the improvements; 

"(6) in each case in which negotiations between the 
United States and a host government have resulted in 
an agreement for the payment to the United States 
by the host government of the value of improvements 
to an installation made by the United States, the 
amount of such payment, the form of such payment, 
and the expected date of such payment; and 

"(7) efforts and progress toward achieving host na- 
tion offsets under section 1301(e) [106 Stat. 2545] and 
reduced end strength levels under section 1302 [set 
out above]. 

"(b) Report on Budget Implications of Overseas 
Basing Agreements. — Whenever the Secretary of De- 
fense enters into a basing agreement between the 
United States and a foreign country with respect to 
United States military forces outside the United 
States, the Secretary of Defense shall, in advance of 
the signing of the agreement, submit to the congres- 
sional defense committees a report on the Federal 
budget implications of the agreement." 

Commission on Assignment of Women in Armed 
Forces 

Sections 541-550 of Pub. L. 102-190 provided for the 
creation of a Commission on the Assignment of Women 
in the Armed Forces to assess the laws and policies re- 
stricting the assignment of female service members 
and the implications, if any, for the combat readiness 
of the Armed Forces of permitting female members to 
qualify for assignment to positions in some or all cat- 
egories of combat positions, with a report to be submit- 
ted to the President no later than Nov. 15, 1992, and to 
the Congress no later than Dec. 15, 1992, containing rec- 
ommendations as to what roles female members should 
have in combat and what laws and policies restricting 
such assignments should be repealed or modified, and 
further provided for powers and procedures of the Com- 
mission, personnel matters, payment of Commission 
expenses and other miscellaneous administrative provi- 
sions, termination of the Commission 90 days after sub- 
mission of its final report, and test assignments of fe- 
male service members to combat positions. 

Requirements Relating to European Military 
Procurement Practices 

Section 832 of Pub. L. 102-190 provided that: 
"(a) European Procurement Practices. — The Sec- 
retary of Defense shall — 

"(1) compute the total value of American-made 
military goods and services procured each year by 
European governments or companies; 
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"(2) review defense procurement practices of Euro- 
pean governments to determine what factors are con- 
sidered in the selection of contractors and to deter- 
mine whether American firms are discriminated 
against in the selection of contractors for purchases 
by such governments of military goods and services; 
and 

"(3) establish a procedure for discussion with Euro- 
pean governments about defense contract awards 
made by them that American firms believe were 
awarded unfairly. 

"(b) Defense Trade and Cooperation Working 
GROUP. — The Secretary of Defense shall establish a de- 
fense trade and cooperation working group. The pur- 
pose of the group is to evaluate the impact of, and for- 
mulate United States positions on, European initia- 
tives that affect United States defense trade, coopera- 
tion, and technology security. In carrying out the re- 
sponsibilities of the working group, members of the 
group shall consult, as appropriate, with personnel in 
the Departments of State and Commerce and in the Of- 
fice of the United States Trade Representative. 

"(c) GAO Review. — The Comptroller General shall 
conduct a review to determine how the members of the 
North Atlantic Treaty Organization are implementing 
their bilateral reciprocal defense procurement memo- 
randa of understanding with the United States. The 
Comptroller General shall complete the review, and 
submit to Congress a report on the results of the re- 
view, not later than February 1, 1992." 

Department of Defense Use of National 
Intelligence Collection Systems 

Pub. L. 102-190, div. A, title IX, §924, Dec. 5, 1991, 105 
Stat. 1454, provided that: 

"(a) Procedures for Use. — The Secretary of Defense, 
after consultation with the Director of Central Intel- 
ligence, shall prescribe procedures for regularly and pe- 
riodically exercising national intelligence collection 
systems and exploitation organizations that would be 
used to provide intelligence support, including support 
of the combatant commands, during a war or threat to 
national security. 

"(b) Use in Joint Training Exercises. — In accord- 
ance with procedures prescribed under subsection (a), 
the Chairman of the Joint Chiefs of Staff shall provide 
for the use of the national intelligence collection sys- 
tems and exploitation organizations in joint training 
exercises to the extent necessary to ensure that those 
systems and organizations are capable of providing in- 
telligence support, including support of the combatant 
commands, during a war or threat to national security. 

"(c) Report. — Not later than May 1, 1992, the Sec- 
retary of Defense and the Director of Central Intel- 
ligence shall submit to the congressional defense com- 
mittees, the Select Committee on Intelligence of the 
Senate, and the Permanent Select Committee on Intel- 
ligence of the House of Representatives a joint report — 
"(1) describing the procedures prescribed under sub- 
section (a); and 

"(2) stating the assessment of the Chairman of the 
Joint Chiefs of Staff of the performance in joint 
training exercises of the national intelligence collec- 
tion systems and the Chairman's recommendations 
for any changes that the Chairman considers appro- 
priate to improve that performance." 
[Reference to the Director of Central Intelligence or 
the Director of the Central Intelligence Agency in the 
Director's capacity as the head of the intelligence com- 
munity deemed to be a reference to the Director of Na- 
tional Intelligence. Reference to the Director of Cen- 
tral Intelligence or the Director of the Central Intel- 
ligence Agency in the Director's capacity as the head of 
the Central Intelligence Agency deemed to be a ref- 
erence to the Director of the Central Intelligence Agen- 
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as 
a note under section 401 of Title 50, War and National 
Defense.] 



Family Support Center for Families of Prisoners 
of War and Persons Missing in Action 

Section 1083 of Pub. L. 102-190 provided that: 
"(a) Request for Establishment. — The President is 
authorized and requested to establish in the Depart- 
ment of Defense a family support center to provide in- 
formation and assistance to members of the families of 
persons who at any time while members of the Armed 
Forces were classified as prisoners of war or missing in 
action in Southeast Asia and who have not been ac- 
counted for. Such a support center should be located in 
a facility in the National Capital region. 

"(b) Duties. — The center should be organized and pro- 
vided with such personnel as necessary to permit the 
center to assist family members referred to in sub- 
section (a) in contacting the departments and agencies 
of the Federal Government having jurisdiction over 
matters relating to such persons." 

Reports on Foreign Contributions and Costs of 
Operation Desert Storm 

Pub. L. 102-25, title IV, Apr. 6, 1991, 105 Stat. 99, di- 
rected Director of Office of Management and Budget to 
submit to Congress a number of reports on incremental 
costs associated with Operation Desert Storm and 
amounts of contributions made to United States by for- 
eign countries to offset those costs, with a final report 
due not later than Nov. 15, 1992, and directed Secretary 
of State and Secretary of the Treasury to jointly sub- 
mit to Congress a number of reports on contributions 
made by foreign countries as part of international re- 
sponse to Persian Gulf crisis, with a final report due 
not later than Nov. 15, 1992. 

Child Care Assistance to Families of Members 
Serving on Active Duty During Persian Gulf 
Conflict 

Pub. L. 102-25, title VI, §601, Apr. 6, 1991, 105 Stat. 105, 
as amended by Pub. L. 102-190, div. A, title X, 
§ 1063(d)(1), Dec. 5, 1991, 105 Stat. 1476; Pub. L. 102-484, 
div. A, title X, §1053(8), Oct. 23, 1992, 106 Stat. 2502, au- 
thorized the Secretary of Defense to provide child care 
assistance for families of members of the Armed Forces 
and the National Guard who had served on active duty 
during the Persian Gulf conflict in Operation Desert 
Storm. 

Family Education and Support Services to Fami- 
lies of Members Serving on Active Duty in Op- 
eration Desert Storm 

Pub. L. 102-25, title VI, §602, Apr. 6, 1991, 105 Stat. 106, 
as amended by Pub. L. 102-190, div. A, title X, 
§ 1063(d)(2), Dec. 5, 1991, 105 Stat. 1476, authorized the 
Secretary of Defense to provide assistance to families 
of members of the Armed Forces and National Guard 
who had served on active duty during the Persian Gulf 
conflict in Operation Desert Storm in order to ensure 
that they would receive educational assistance and sup- 
port services necessary to meet needs. 

Withholding of Payments to Indirect-Hire Civilian 
Personnel of Nonpaying Pledging Nations 

Pub. L. 102-25, title VI, §608, Apr. 6, 1991, 105 Stat. 112, 
provided that: 

"(a) General Rule. — Effective as of the end of the 
six-month period beginning on the date of the enact- 
ment of this Act [Apr. 6, 1991], the Secretary of Defense 
shall withhold payments to any nonpaying pledging na- 
tion that would otherwise be paid as reimbursements 
for expenses of indirect-hire civilian personnel of the 
Department of Defense in that nation. 

"(b) Nonpaying Pledging Nation Defined. — For pur- 
poses of this section, the term 'nonpaying pledging na- 
tion' means a foreign nation that has pledged to the 
United States that it will make contributions to assist 
the United States in defraying the incremental costs of 
Operation Desert Shield and which has not paid to the 
United States the full amount so pledged. 
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"(c) Release op Withheld Amounts. — When a nation 
affected by subsection (a) has paid to the United States 
the full amount pledged, the Secretary of Defense shall 
release the amounts withheld from payment pursuant 
to subsection (a). 

"(d) Waiver Authority. — The Secretary of Defense 
may waive the requirement in subsection (a) upon cer- 
tification to Congress that the waiver is required in the 
national security interests of the United States." 

Programming Language for Department op 
Defense Software 

Pub. L. 102-396, title IX, §9070, Oct. 6, 1992, 106 Stat. 
1918, provided that: "Notwithstanding' any other provi- 
sion of law, where cost effective, all Department of De- 
fense software shall be written in the programming lan- 
guage Ada, in the absence of special exemption by an 
official designated by the Secretary of Defense." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 102-172, title VIII, §8073, Nov. 26, 1991, 105 
Stat. 1188. 

Pub. L. 101-511, title VIII, §8092, Nov. 5, 1990, 104 Stat. 
1896. 

Contributions by Japan to Support of United 
States Forces in Japan 

Pub. L. 101-511, title VIII, §8105, Nov. 5, 1990, 104 Stat. 
1902, as amended by Pub. L. 102-190, div. A, title X, 
§ 1063(b), Dec. 5, 1991, 105 Stat. 1476, provided that: 

"(a) Permanent Ceiling on United States Armed 
Forces in Japan. — After September 30, 1990, funds ap- 
propriated pursuant to an appropriation contained in 
this Act or any subsequent Act may not be used to sup- 
port an end strength level of all personnel of the Armed 
Forces of the United States stationed in Japan at any 
level in excess of 50,000. 

"(b) Annual Reduction in Ceiling Unless Support 
Furnished. — Unless the President certifies to Congress 
before the end of each fiscal year that Japan has agreed 
to offset for that fiscal year the direct costs incurred 
by the United States related to the presence of all 
United States military personnel in Japan, excluding 
the military personnel title costs, the end strength 
level for that fiscal year of all personnel of the Armed 
Forces of the United States stationed in Japan may not 
exceed the number that is 5,000 less than such end 
strength level for the preceding fiscal year. 

"(c) Sense of Congress. — It is the sense of Congress 
that all those countries that share the benefits of inter- 
national security and stability should share in the re- 
sponsibility for that stability and security commensu- 
rate with their national capabilities. The Congress also 
recognizes that Japan has made a substantial pledge of 
financial support to the effort to support the United 
Nations Security Council resolutions on Iraq. The Con- 
gress also recognizes that Japan has a greater eco- 
nomic capability to contribute to international secu- 
rity and stability than any other member of the inter- 
national community and wishes to encourage Japan to 
contribute commensurate with that capability. 

"(d) Exceptions. — (1) This section shall not apply in 
the event of a declaration of war or an armed attack on 
Japan. 

"(2) The President may waive the limitation in this 
section for any fiscal year if he declares that it is in 
the national interest to do so and immediately informs 
Congress of the waiver and the reasons for the waiver. 

"(e) Effective Date. — This section shall take effect 
on the date of enactment of this Act [Nov. 5, 1990]." 

Section 1455 of Pub. L. 101-510 provided that: 
"(a) Purpose. — It is the purpose of this section to re- 
quire Japan to offset the direct costs (other than pay 
and allowances for United States military and civilian 
personnel) incurred by the United States related to the 
presence of United States military personnel in Japan. 

"(b) Permanent Ceiling on United States Armed 
Forces in Japan. — Funds appropriated pursuant to an 
authorization contained in this Act or any subsequent 



Act may not be used to support an end strength level 
of all personnel of the Armed Forces of the United 
States stationed in Japan at any level in excess of 
50,000. 

"(c) Sense of Congress on Allied Burden Shar- 
ing. — (1) Congress recognizes that Japan has made a 
substantial pledge of financial support to the effort to 
support the United Nations Security Council resolu- 
tions on Iraq. 

"(2) It is the sense of Congress that — 

"(A) all countries that share the benefits of inter- 
national security and stability should, commensurate 
with their national capabilities, share in the respon- 
sibility for maintaining that security and stability; 
and 

"(B) given the economic capability of Japan to con- 
tribute to international security and stability, Japan 
should make contributions commensurate with that 
capability. 

"(d) Negotiations.— At the earliest possible date 
after the date of the enactment of this Act [Nov. 5, 
1990], the President shall enter into negotiations with 
Japan for the purpose of achieving an agreement before 
September 30, 1991, under which Japan offsets all direct 
costs (other than pay and allowances for United States 
military and civilian personnel) incurred by the United 
States related to the presence of all United States mili- 
tary personnel stationed in Japan. 

"(e) Exceptions.— (1) This section shall not apply in 
the event of a declaration of war or an armed attack on 
Japan. 

"(2) This section may be waived by the President if 
the President — 

"(A) declares an emergency or determines that such 
a waiver is required by the national security inter- 
ests of the United States; and 

"(B) immediately informs the Congress of the waiv- 
er and the reasons for the waiver." 

National Military Strategy Reports 

Pub. L. 101-510, div. A, title IX, §901, Nov. 5, 1990, 104 
Stat. 1619, directed the Secretary of Defense to submit, 
with the Secretary's annual report to Congress during 
each of fiscal years 1992, 1993, and 1994, a report cover- 
ing a period of at least ten years addressing threats fac- 
ing the United States and strategic military plans to 
aid in the achievement of national objectives. 

Annual Report on Balanced Technology Initiative 

Section 211(e) of Pub. L. 101-189, which required Sec- 
retary of Defense to submit annual report to congres- 
sional defense committees on Balanced Technology Ini- 
tiative, was repealed by Pub. L. 104-106, div. A, title X, 
§1061(0, Feb. 10, 1996, 110 Stat. 443. 

Military Relocation Assistance Programs 

Section 661 of Pub. L. 101-189, which related to estab- 
lishment by Secretary of Defense of programs to pro- 
vide relocation assistance to members of Armed Forces 
and their families, was repealed and restated in section 
1056 of this title by Pub. L. 101-510, div. A, title XIV, 
§ 1481(c)(1), (3), Nov. 5, 1990, 104 Stat. 1705. 

Military Child Care 

Title XV of div. A of Pub. L. 101-189, which provided 
that such title could be cited as the "Military Child 
Care Act of 1989", and which related to funding for 
military child care for fiscal year 1990, child care em- 
ployees, parent fees, child abuse prevention and safety 
at facilities, parent partnerships with child develop- 
ment centers, report on 5-year demand for child care, 
subsidies for family home day care, early childhood 
education demonstration program, and deadline for 
regulations, was repealed and restated in subchapter II 
(§1791 et seq.) of chapter 88 of this title by Pub. L. 
104-106, div. A, title V, § 568(a)(1), (e)(2), Feb. 10, 1996, 110 
Stat. 331, 336. 
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Lead Agency for Detection op Transit of Illegal 
Drugs 

Section 1102 of Pub. L. 100-456, which designated the 
Department of Defense as the single lead agency of the 
Federal Government for detection and monitoring of 
aerial and maritime transit of illegal drugs into the 
United States, was repealed and restated as section 124 
of this title by Pub. L. 101-189, § 1202(a)(1), (b). 

Annual Assessment of Security at United States 
Bases in Philippines 

Section 1309 of Pub. L. 100-456 directed Secretary of 
Defense to submit to Congress annual reports assessing 
security at United States military facilities in Repub- 
lic of Philippines, prior to repeal by Pub. L. 102-484. div. 
A, title X, §1074, Oct. 23, 1992, 106 Stat. 2511. 

Department of Defense Overseas Personnel; Ac- 
tions Resulting in More Balanced Sharing of 
Defense and Foreign Assistance Spending Bur- 
dens by United States and Allies; Reports to 
Congress; Limitation on Active Duty Armed 
Forces Members in Japan and Republic of Korea 

Pub. L. 100-463, title VIII, §8125, Oct. 1, 1988, 102 Stat. 
2270-41, as amended by Pub. L. 101-189, div. A, title XVI, 
§1623, Nov. 29, 1989, 103 Stat. 1606; Pub. L. 103-236, title 
I, §162(j), Apr. 30, 1994, 108 Stat. 408; Pub. L. 104-106, div. 
A, title XV, § 1502(f)(1), Feb. 10, 1996, 110 Stat. 509; Pub. 
L. 106-65, div. A, title X, §1067(14), Oct. 5, 1999, 113 Stat. 
775, provided that: 

"(a)(1) Not later than March 1, 1989, the Secretary of 
Defense shall submit to Congress a report on the as- 
signment of military missions among the member 
countries of North Atlantic Treaty Organization 
(NATO) and on the prospects for the more effective as- 
signment of such missions among such countries. 

"(2) The report shall include a discussion of the fol- 
lowing: 

"(A) The current assignment of military missions 
among the member countries of NATO. 

"(B) Military missions for which there is duplica- 
tion of capability or for which there is inadequate ca- 
pability within the current assignment of military 
missions within NATO. 

"(C) Alternatives to the current assignment of mili- 
tary missions that would maximize the military con- 
tributions of the member countries of NATO. 

"(D) Any efforts that are underway within NATO or 
between individual member countries of NATO at the 
time the report is submitted that are intended to re- 
sult in a more effective assignment of military mis- 
sions within NATO. 

"(b) The Secretary of Defense and the Secretary of 
State shall (1) conduct a review of the long-term strate- 
gic interests of the United States overseas and the fu- 
ture requirements for the assignment of members of 
the Armed Forces of the United States to permanent 
duty ashore outside the United States, and (2) deter- 
mine specific actions that, if taken, would result in a 
more balanced sharing of defense and foreign assistance 
spending burdens by the United States and its allies. 
Not later than August 1, 1989, the Secretary of Defense 
and the Secretary of State shall transmit to Congress 
a report containing the findings resulting from the re- 
view and their determinations. 

"[(c) Repealed. Pub. L. 103-236, title I, §162(j), Apr. 30, 
1994, 108 Stat. 408.] 

"(d) The President shall specify (separately by appro- 
priation account) in the Department of Defense items 
included in each budget submitted to Congress under 
section 1105 of title 31, United States Code, (1) the 
amounts necessary for payment of all personnel, oper- 
ations, maintenance, facilities, and support costs for 
Department of Defense overseas military units, and (2) 
the costs for all dependents who accompany Depart- 
ment of Defense personnel outside the Unied [sic] 
States. 

"(e) Not later than May 1, 1989, the Secretary of De- 
fense shall submit to the Committees on Armed Serv- 



ices and on Appropriations of the Senate and the House 
of Representatives a report that sets forth the total 
costs required to support the dependents who accom- 
pany Department of Defense personnel assigned to per- 
manent duty overseas. 

"(f) As of September 30 of each fiscal year, the num- 
ber of members of the Armed Forces on active duty as- 
signed to permanent duty ashore in Japan and the Re- 
public of Korea may not exceed 94,450 (the number of 
members of the Armed Forces on active duty assigned 
to permanent duty ashore in Japan and the Republic of 
Korea on September 30, 1987). The limitation in the pre- 
ceding sentence may be increased if and when (1) a 
major reduction of United States forces in the Republic 
of the Philippines is required because of a loss of basing 
rights in that nation, and (2) the President determines 
and certifies to Congress that, as a consequence of such 
loss, an increase in United States forces stationed in 
Japan and the Republic of Korea is necessary. 

"(g)(1) After fiscal year 1990, budget submissions to 
Congress under section 1105 of title 31, United States 
Code, shall identify funds requested for Department of 
Defense personnel and units in permanent duty sta- 
tions ashore outside the United States that exceed the 
amount of such costs incurred in fiscal year 1989 and 
shall set forth a detailed description of (A) the types of 
expenditures increased, by appropriation account, ac- 
tivity and program; and (B) specific efforts to obtain 
allied host nations' financing for these cost increases. 

"(2) The Secretary of Defense shall notify in advance 
the Committee on Appropriations and the Committee 
on Armed Services of the Senate and the Committee on 
Appropriations and the Committee on Armed Services 
of the House of Representatives, through existing noti- 
fication procedures, when costs of maintaining Depart- 
ment of Defense personnel and units in permanent duty 
stations ashore outside the United States will exceed 
the amounts as defined in the Department of Defense 
budget as enacted for that fiscal year. Such notifica- 
tion shall describe: (A) the type of expenditures that in- 
creased; and (B) the source of funds (including prior 
year unobligated balances) by appropriation account, 
activity and program, proposed to finance these costs. 

"(3) In computing the costs incurred for maintaining 
Department of Defense personnel and forces in perma- 
nent duty stations ashore outside the United States 
compared with the amount of such costs incurred in fis- 
cal year 1989, the Secretary shall — 

"(A) exclude increased costs resulting from in- 
creases in the rates of pay provided for members of 
the Armed Forces and civilian employees of the 
United States Government and exclude any cost in- 
creases in supplies and services resulting from infla- 
tion; and 

"(B) include (i) the costs of operation and mainte- 
nance and of facilities for the support of Department 
of Defense overseas personnel, and (ii) increased costs 
resulting from any decline in the foreign exchange 
rate of the United States dollar. 

"(h) The provisions of subsections (f) and (g) shall not 
apply in time of war or during a national emergency 
declared by the President or Congress, 
"(i) In this section — 

"(1) the term 'personnel' means members of the 
Armed Forces of the United States and civilian em- 
ployees of the Department of Defense; 

"(2) the term 'Department of Defense overseas per- 
sonnel' means those Department of Defense personnel 
who are assigned to permanent duty ashore outside 
the United States; and 

"(3) the term 'United States' includes the District 
of Columbia, the Commonwealth of Puerto Rico, and 
the territories and possessions of the United States." 

Annual Report on Costs of Stationing United 
States Troops Overseas 

Pub. L. 100-202, §101(b) [title VIII, §8042], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-69, which required Secretary of 
Defense to submit annual report on full costs of sta- 
tioning United States troops overseas, etc., was re- 
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pealed and restated in subsec. (k) [now (j)] of this sec- 
tion by Pub. L. 100-370, §1(0). 

Regulations Regarding Employment and Volunteer 
Work of Spouses op Military Personnel 

Section 637 of Pub. L. 100-180 provided that: "Not 
later than 60 days after the date of the enactment of 
this Act [Dec. 4, 1987], the Secretary of Defense shall 
prescribe regulations to establish the policy that — 

"(1) the decision by a spouse of a member of the 
Armed Forces to be employed or to voluntarily par- 
ticipate in activities relating to the Armed Forces 
should not be influenced by the preferences or re- 
quirements of the Armed Forces; and 

"(2) neither such decision nor the marital status of 
a member of the Armed Forces should have an effect 
on the assignment or promotion opportunities of the 
member." 

Test Program for Reimbursement for Adoption 
Expenses 

Section 638 of Pub. L. 100-180, as amended by Pub. L. 
101-189, div. A, title VI, §662, Nov. 29, 1989, 103 Stat. 1465; 
Pub. L. 101-510, div. A, title XIV, §1484(0(1), Nov. 5, 1990, 
104 Stat. 1719, provided that the Secretary of Defense, 
with respect to members of the Armed Forces, and the 
Secretary of Transportation, with respect to members 
of the Coast Guard, were to carry out a test program 
providing for reimbursement for qualifying adoption 
expenses incurred by members of the Army, Navy, Air 
Force, or Marine Corps for adoption proceedings 
inititated after September 30, 1987, and before October 
1, 1990, and for qualifying adoption expenses incurred 
by members of the Coast Guard for adoption proceed- 
ings inititated after September 30, 1989, and before Oc- 
tober 1, 1990. 

Counterintelligence Polygraph Program 

Pub. L. 100-180, div. A, title XI, §1121, Dec. 4, 1987, 101 
Stat. 1147, as amended by Pub. L. 105-85, div. A, title X, 
§ 1073(d)(5), Nov. 18, 1997, 111 Stat. 1906, which provided 
for a counterintelligence polygraph program to be car- 
ried out by the Secretary of Defense, was repealed and 
restated in section 1564a of this title by Pub. L. 108-136. 
div. A, title X, § 1041(a)(l),(b), Nov. 24, 2003, 117 Stat. 
1607, 1608. 

Coordination of Permanent Change of Station 
Moves With School Year 

Pub. L. 99-661, div. A, title VI, §612, Nov. 14, 1986, 100 
Stat. 3878, provided that: "The Secretary of each mili- 
tary department shall establish procedures to ensure 
that, to the maximum extent practicable within oper- 
ational and other military requirements, permanent 
change of station moves for members of the Armed 
Forces under the jurisdiction of the Secretary who 
have dependents in elementary or secondary school 
occur at times that avoid disruption of the school 
schedules of such dependents." 

Comparable Budgeting for Similar Systems 

Pub. L. 99-500, §101(c) [title X, §955], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-173, and Pub. L. 99-591, § 101(c) [title 
X, §955], Oct. 30, 1986, 100 Stat. 3341-82, 3341-173; Pub. L. 
99-661, div. A, title IX, formerly title IV, §955, Nov. 14, 
1986, 100 Stat. 3953, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273, which provided that in 
preparing the defense budget for any fiscal year, the 
Secretary of Defense was to specifically identify each 
common procurement weapon system included in the 
budget, take all feasible steps to minimize variations 
in procurement unit costs for any such system as 
shown in the budget requests of the different armed 
forces requesting procurement funds for the system, 
and identify and justify in the budget all such vari- 
ations in procurement unit costs for common procure- 
ment weapon systems, and that the Secretary of De- 
fense carry out this section through the Assistant Sec- 
retary of Defense (Comptroller), was repealed and re- 



stated in section 2217 of this title by Pub. L. 100-370, 
§ 1(d)(3). 

Annual Report to Congress on Implementation of 
Joint Officer Personnel Policy 

Pub. L. 99-433, title IV, §405, Oct. 1, 1986, 100 Stat. 
1032, required the Secretary of Defense to include in the 
Secretary's annual report to Congress under subsec. (c) 
of this section for each year from 1987 through 1991 a 
detailed report on the implementation of title IV of 
Pub. L. 99^33. 



Initial Report to Congress 

Pub. L. 99-433, title IV, § 406(g), Oct. 1, 1986, 100 Stat. 
1034, required that the first report submitted by the 
Secretary of Defense under subsec. (c) of this section 
after Oct. 1, 1986, would contain as much of the infor- 
mation required by section 667 of this title as had been 
available to the Secretary at the time of its prepara- 
tion. 



Security at Military Bases Abroad 

Pub. L. 99-399, title XI, Aug. 27, 1986, 100 Stat. 894, di- 
rected the Secretary of Defense to report to Congress 
not later than June 30, 1987, on actions taken to review 
the security of each base and installation of the De- 
partment of Defense outside the United States, to im- 
prove the security of such bases and installations, and 
to institute a training program for members of the 
Armed Forces stationed outside the United States and 
their families concerning security and antiterrorism. 

Surcharge for Sales by Animal Disease Preven- 
tion and Control Centers; Fee for Veterinary 
Services 

Pub. L. 99-145, title VI, § 685(a), (b), (d), Nov. 8, 1985, 
99 Stat. 666, provided that: 

"(a) Required Surcharge. — The Secretary of Defense 
shall require that each time a sale is recorded at a 
military animal disease prevention and control center 
the person to whom the sale is made shall be charged 
a surcharge of $2. 

"(b) Deposit of Receipts in Treasury. — Amounts re- 
ceived from surcharges under this section shall be de- 
posited in the Treasury in accordance with section 3302 
of title 31." 

"(d) Effective Date. — This section shall take effect 
on October 1, 1985." 

Pub. L. 98-94, title X, §1033, Sept. 24, 1983, 97 Stat. 672, 
as amended by Pub. L. 98-525, title VI, §656, Oct. 19, 
1984, 98 Stat. 2553, effective Oct. 1, 1985, required pay- 
ment by a member of the Armed Forces of a $10 fee for 
veterinary services, prior to repeal by Pub. L. 99-145, 
title VI, § 685(c), (d), Nov. 8, 1985, 99 Stat. 666, effective 
Oct. 1, 1985. 

Military Family Policy and Programs 

Pub. L. 99-145, title VIII, Nov. 8, 1985, 99 Stat. 678, as 
amended by Pub. L. 99-661, div. A, title VI, §653, Nov. 
14, 1986, 100 Stat. 3890; Pub. L. 100-180, div. A, title VI, 
§635, Dec. 4, 1987, 101 Stat. 1106; Pub. L. 100-456, div. A, 
title V, §524, Sept. 29, 1988, 102 Stat. 1975, which pro- 
vided that such title could be cited as the "Military 
Family Act of 1985", and which related to Office of 
Family Policy, transfer of Military Family Resource 
Center, surveys of military families, family members 
serving on advisory committees, employment opportu- 
nities for military spouses, youth sponsorship program, 
dependent student travel within United States, reloca- 
tion and housing, food programs, reporting of child 
abuse, miscellaneous reporting requirements, and effec- 
tive date, was repealed and restated in subchapter I 
(§1781 et seq.) of chapter 88 of this title by Pub. L. 
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104-106, div. A, title V, § 568(a)(1), (e)(1), Feb. 10, 1996, 110 
Stat. 329, 336. 

Academic Institutions Eligible To Provide Edu- 
cational Services; Prohibition op Certain Re- 
strictions 

Pub. L. 99-145, title XII, §1212, Nov. 8, 1985, 99 Stat. 
726, as amended by Pub. L. 101-189, dlv. A, title V, §518, 
Nov. 29, 1989, 103 Stat. 1443, provided that: 

"(a) No solicitation, contract, or agreement for the 
provision of off-duty postsecondary education services 
for members of the Armed Forces of the United States, 
civilian employees of the Department of Defense, or the 
dependents of such members or employees may dis- 
criminate against or preclude any accredited academic 
institution authorized to award one or more associate 
degrees from offering courses within its lawful scope of 
authority solely on the basis of such institution's lack 
of authority to award a baccalaureate degree. 

"(b) No solicitation, contract, or agreement for the 
provision of off-duty postsecondary education services 
for members of the Armed Forces of the United States, 
civilian employees of the Department of Defense, or the 
dependents of such members or employees, other than 
those for services at the graduate or postgraduate 
level, may limit the offering of such services or any 
group, category, or level of courses to a single aca- 
demic institution. However, nothing in this section 
shall prohibit such actions taken in accordance with 
regulations of the Secretary of Defense which are uni- 
form for all armed services as may be necessary to 
avoid unnecessary duplication of offerings, consistent 
with the purpose of this provision of ensuring the avail- 
ability of alternative offerors of such services to the 
maximum extent feasible. 

"(c)(1) The Secretary of Defense shall conduct a study 
to determine the current and future needs of members 
of the Armed Forces, civilian employees of the Depart- 
ment of Defense, and the dependents of such members 
and employees for postsecondary education services at 
overseas locations. The Secretary shall determine on 
the basis of the results of that study whether the poli- 
cies and procedures of the Department in effect on the 
date of the enactment of the Department of Defense 
Authorization Act for Fiscal Years 1990 and 1991 [prob- 
ably means date of enactment of Pub. L. 101-189, Nov. 
29, 1989] with respect to the procurement of such serv- 
ices are — 

"(A) consistent with the provisions of subsections 
(a) and (b); 

"(B) adequate to ensure the recipients of such serv- 
ices the benefit of a choice in the offering of such 
services; and 

"(C) adequate to ensure that persons stationed at 
geographically isolated military installations or at 
installations with small complements of military 
personnel are adequately served. 
The Secretary shall complete the study in such time as 
necessary to enable the Secretary to submit the report 
required by paragraph (2)(A) by the deadline specified 
in that paragraph. 

"(2)(A) The Secretary shall submit to the Commit- 
tees on Armed Services of the Senate and the House of 
Representatives a report on the results of the study re- 
ferred to in paragraph (1), together with a copy of any 
revisions in policies and procedures made as a result of 
such study. The report shall be submitted not later 
than March 1, 1990. 

"(B) The Secretary shall include in the report an ex- 
planation of how determinations are made with regard 
to— 

"(i) affording members, employees, and dependents 
a choice in the offering of courses of postsecondary 
education; and 

"(ii) whether the services provided under a contract 
for such services should be limited to an installation, 
theater, or other geographic area. 

"(3)(A) Except as provided in subparagraph (B), no 
contract for the provision of services referred to in sub- 
section (a) may be awarded, and no contract or agree- 



ment entered into before the date of the enactment of 
this paragraph [Nov. 29, 1989] may be renewed or ex- 
tended on or after such date, until the end of the 60-day 
period beginning on the date on which the report re- 
ferred to in paragraph (2)(A) is received by the commit- 
tees named in that paragraph. 

"(B) A contract or an agreement in effect on October 
1, 1989, for the provision of postsecondary education 
services in the European Theater for members of the 
Armed Forces, civilian employees of the Department of 
Defense, and the dependents of such members and em- 
ployees may be renewed or extended without regard to 
the limitation in subparagraph (A). 

"(C) In the case of a contract for services with re- 
spect to which a solicitation is pending on the date of 
the enactment of this paragraph [Nov. 29, 1989], the 
contract may be awarded — 

"(i) on the basis of the solicitation as issued before 
the date of the enactment of this paragraph; 

"(ii) on the basis of the solicitation issued before 
the date of the enactment of this paragraph modified 
so as to conform to any changes in policies and proce- 
dures the Secretary determines should be made as a 
result of the study required under paragraph (1); or 

"(iii) on the basis of a new solicitation. 
"(d) Nothing in this section shall be construed to re- 
quire more than one academic institution to be author- 
ized to offer courses aboard a particular naval vessel." 

Report op Unobligated Balances 

Pub. L. 99-145, title XIV, §1407, Nov. 8, 1985, 99 Stat. 
745, required reports on unobligated balances, prior to 
repeal by Pub. L. 99-661, div. A, title XIII, § 1307(b), Nov. 
14, 1986, 100 Stat. 3981. See section 2215 of this title. 

Defense Industrial Base for Textile and Apparel 
Products 

Pub. L. 99-145, title XIV, §1456, Nov. 8, 1985, 99 Stat. 
762, which directed Secretary of Defense to monitor ca- 
pability of domestic textile and apparel industrial base 
to support defense mobilization requirements and to 
make annual reports to Congress on status of such in- 
dustrial base, was repealed and restated in section 2510 
of this title by Pub. L. 101-510, § 826(a)(1), (b). 

Hotline Between United States and Soviet Union 

Pub. L. 99-85, Aug. 8, 1985, 99 Stat. 286, as amended by 
Pub. L. 103-199, title IV, §404(a), Dec. 17, 1993, 107 Stat. 
2325, provided: "That the Secretary of Defense may pro- 
vide to Russia, as provided in the Exchange of Notes 
Between the United States of America and the Union of 
Soviet Socialist Republics Concerning the Direct Com- 
munications Link Upgrade, concluded on July 17, 1984, 
such equipment and services as may be necessary to up- 
grade or maintain the Russian part of the Direct Com- 
munications Link agreed to in the Memorandum of Un- 
derstanding between the United States and the Soviet 
Union signed June 20, 1963. The Secretary shall provide 
such equipment and services to Russia at the cost 
thereof to the United States. 

"Sec. 2. (a) The Secretary of Defense may use any 
funds available to the Department of Defense for the 
procurement of the equipment and providing the serv- 
ices referred to in the first section. 

"(b) Funds received from Russia as payment for such 
equipment and services shall be credited to the appro- 
priate account of Department of Defense." 

[Pub. L. 103-199, title IV, § 404(b), Dec. 17, 1993, 107 
Stat. 2325, provided that: "The amendment made by 
subsection (a)(2) [amending section 2(b) of Pub. L. 99-85, 
set out above] does not affect the applicability of sec- 
tion 2(b) of that joint resolution to funds received from 
the Soviet Union."] 

Consolidation of Functions op Military 
Transportation Commands Prohibited 

Pub. L. 97-252, title XI, §1110, Sept. 8, 1982, 96 Stat. 
747, provided that none of funds appropriated pursuant 
to an authorization of appropriations could be used for 
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purpose of consolidating- any functions being performed 
on Sept. 8, 1982, by Military Traffic Management Com- 
mand of Army, Military Sealift Command of Navy, or 
Military Airlift Command of Air Force with any func- 
tion being performed on such date by either or both of 
the other commands, prior to repeal by Pub. L. 99-433. 
title n, § 213(a), Oct. 1, 1986, 100 Stat. 1018. 

Reports to Congress on Recommendations With Re- 
spect to Elimination op Waste, Fraud, Abuse, 
and Mismanagement in Department of Defense 

Pub. L. 97-86, title IX, §918, Dec. 1, 1981, 95 Stat. 1132, 
directed Secretary of Defense, not later than Jan. 15, 
1982 and 1983, to submit to Congress reports containing 
recommendations to improve efficiency and manage- 
ment of, and to eliminate waste, fraud, abuse, and mis- 
management in, operation of Department of Defense, 
and to include each recommendation by Comptroller 
General since Jan. 1, 1979, for elimination of waste, 
fraud, abuse, or mismanagement in Department of De- 
fense with a statement as to which have been adopted 
and, to extent practicable actual and projected cost 
savings from each, and which have not been adopted 
and, to extent practicable, projected cost savings from 
each and an explanation of why each such recommenda- 
tion was not adopted. 

Military Installations To Be Closed in United 
States, Guam, or Puerto Rico; Studies To Deter- 
mine Potential Use 

Pub. L. 94-431, title VI, §610, Sept. 30, 1976, 90 Stat. 
1365, authorized Secretary of Defense to conduct stud- 
ies with regard to possible use of military installations 
being closed and to make recommendations with regard 
to such installations, prior to repeal by Pub. L. 97-86, 
title IX, § 912(b), Dec. 1, 1981, 95 Stat. 1123. See section 
2391 of this title. 

Reports to Congressional Committees on Foreign 
Policy and Military Force Structure 

Pub. L. 94-106, title VIII, §812, Oct. 7, 1975, 89 Stat. 
540, which directed Secretary of Defense, after con- 
sultation with Secretary of State, to prepare and sub- 
mit not later than January 31 of each year to Commit- 
tees on Armed Services of Senate and House of Rep- 
resentatives a written annual report on foreign policy 
and military force structure of United States for next 
fiscal year, how such policy and force structure relate 
to each other, and justification for each, was repealed 
and restated as subsec. (e) of section 133 [now §113] of 
this title by Pub. L. 97-295, §§1(1), 6(b). 

Report to Congress on Sale or Transfer of 
Defense Articles 

Pub. L. 94-106, title VIII, §813, Oct. 7, 1975, 89 Stat. 
540, as amended by Pub. L. 95-79, title VIII, §814, July 
30, 1977, 91 Stat. 337; Pub. L. 97-252, title XI, § 1104, Sept. 
8, 1982, 96 Stat. 739, which directed Secretary of Defense 
to report to Congress on any letter proposing to trans- 
fer $50,000,000 or more of defense articles, detailing im- 
pact of such a sale on readiness, adequacy of price for 
replacement, and armed forces needs and supply for 
each article, was repealed and restated as section 133b 
(renumbered §118 and repealed) of this title by Pub. L. 
97-295, §§1(2)(A), 6(b). 

Procurement of Aircraft, Missiles, Naval Ves- 
sels, Tracked Combat Vehicles, and Other Weap- 
ons; Authorization of Appropriations for Pro- 
curement, Research, Development, Test, and 
Evaluation Activities; Selected Reserve of Re- 
serve Components: Annual Authorization of Per- 
sonnel Strength 

Section 412 of Pub. L. 86-149, title IV, Aug. 10, 1959, 73 
Stat. 322, as amended by Pub. L. 87-436, §2, Apr. 27, 1962, 
76 Stat. 55; Pub. L. 88-174, title VI, §610, Nov. 7, 1963, 77 
Stat. 329; Pub. L. 89-37, title III, §304, June 11, 1965, 79 
Stat. 128; Pub. L. 90-168, §6, Dec. 1, 1967, 81 Stat. 526; 
Pub. L. 91-121, title IV, §405, Nov. 19, 1969, 83 Stat. 207; 



Pub. L. 91-441, title V, §§505, 509, Oct. 7, 1970, 84 Stat. 
912, 913; Pub. L. 92-129, title VII, §701, Sept. 28, 1971, 85 
Stat. 362; Pub. L. 92-436, title III, §302, title VI, §604, 
Sept. 26, 1972, 86 Stat. 736, 739, was repealed by Pub. L. 
93-155, title VIII, § 803(b)(1), Nov. 16, 1973, 87 Stat. 615. 
See sections 114 to 116 of this title. 



Ex. Ord. No. 12765. Delegation of Certain Defense 
Related Authorities of President to Secretary of 
Defense 

Ex. Ord. No. 12765, June 11, 1991, 56 F.R. 27401, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including section 301 of title 3 of the United 
States Code, and my authority as Commander in Chief 
of the Armed Forces of the United States, it is hereby 
ordered as follows: 

Section 1. The Secretary of Defense is hereby des- 
ignated and empowered, without the approval, ratifica- 
tion, or other action by the President, to exercise the 
authority vested in the President by section 749 of title 
10 of the United States Code to assign the command 
without regard to rank in grade to any commissioned 
officer otherwise eligible to command when two or 
more commissioned officers of the same grade or cor- 
responding grades are assigned to the same area, field 
command, or organization. 

Sec. 2. The Secretary of Defense is hereby designated 
and empowered, without the approval, ratification, or 
other action by the President, to exercise the authority 
vested in the President by section 7299a(a) of title 10 of 
the United States Code to direct that combatant ves- 
sels and escort vessels be constructed in a Navy or pri- 
vate yard, as the case may be, if the requirement of the 
Act of March 27, 1934 (ch. 95, 48 Stat. 503) that the first 
and each succeeding alternate vessel of the same class 
be constructed in a Navy yard is inconsistent with the 
public interest. 

Sec. 3. For vessels, and for any major component of 
the hull or superstructure of vessels to be constructed 
or repaired for any of the armed forces, the Secretary 
of Defense is hereby designated and empowered, with- 
out the approval, ratification, or other action by the 
President, to exercise the authority vested in the Presi- 
dent by section 7309(b) of title 10 of the United States 
Code to authorize exceptions to the prohibition in sec- 
tion 7309(a) of title 10 of the United States Code. Such 
exceptions shall be based on a determination that it is 
in the national security interest of the United States 
to authorize an exception. The Secretary of Defense 
shall transmit notice of any such determination to the 
Congress, as required by section 7309(b). 

Sec. 4. The Secretary of Defense may redelegate the 
authority delegated to him by this order, in accordance 
with applicable law. 

Sec. 5. This order shall be effective immediately. 

George Bush. 



Waiver of Limitation With Respect to End Strength 
Level of U.S. Armed Forces in Japan for Fiscal 
Year 1991 

Memorandum of the President of the United States, 
May 14, 1991, 56 F.R. 23991, provided: 
Memorandum for the Secretary of Defense 
Consistent with section 8105(d)(2) of the Department 
of Defense Appropriation Act, 1991 (Public Law 101-511; 
104 Stat. 1856) [set out above], I hereby waive the limi- 
tation in section 8105(b) which states that the end 
strength level for each fiscal year of all personnel of 
the Armed Forces of the United States stationed in 
Japan may not exceed the number that is 5,000 less 
than such end strength level for the preceding fiscal 
year, and declare that it is in the national interest to 
do so. 

You are authorized and directed to inform the Con- 
gress of this waiver and of the reasons for the waiver 
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contained in the attached justification, and to publish 
this memorandum in the Federal Register. 

George Bush. 

Justification Pursuant to Section 8105(d)(2) op the 
Department op Defense Appropriations Act, 1991 
(Public Law No. 101-511; 104 Stat. 1856) 

In January of this year the Department of Defense 
signed a new Host Nation Support Agreement with the 
Government of Japan in which that government agreed 
to pay all utility and Japanese labor costs incremen- 
tally over the next five years (worth $1.7 billion). Be- 
cause United States forward deployed forces stationed 
in Japan have regional missions in addition to the de- 
fense of Japan, we did not seek to have the Government 
of Japan offset all of the direct costs incurred by the 
United States related to the presence of all United 
States military personnel in Japan (excluding military 
personnel title costs). 

§ 113a. Transmission of annual defense author- 
ization request 

(a) Time for Transmittal. — The Secretary of 
Defense shall transmit to Congress the annual 
defense authorization request for a fiscal year 
during the first 30 days after the date on which 
the President transmits to Congress the budget 
for that fiscal year pursuant to section 1105 of 
title 31. 

(b) Defense Authorization Request De- 
fined. — In this section, the term "defense au- 
thorization request", with respect to a fiscal 
year, means a legislative proposal submitted to 
Congress for the enactment of the following: 

(1) Authorizations of appropriations for that 
fiscal year, as required by section 114 of this 
title. 

(2) Personnel strengths for that fiscal year, 
as required by section 115 of this title. 

(3) Authority to carry out military construc- 
tion projects, as required by section 2802 of 
this title. 

(4) Any other matter that is proposed by the 
Secretary of Defense to be enacted as part of 
the annual defense authorization bill for that 
fiscal year. 

(Added Pub. L. 107-314, div. A, title X, § 1061(a), 
Dec. 2, 2002, 116 Stat. 2649; amended Pub. L. 
108-136, div. A, title X, § 1044(a), Nov. 24, 2003, 117 
Stat. 1612.) 

Amendments 

2003— Subsec. (b)(3), (4). Pub. L. 108-136 added par. (3) 
and redesignated former par. (3) as (4). 

§ 114. Annual authorization of appropriations 

(a) No funds may be appropriated for any fis- 
cal year to or for the use of any armed force or 
obligated or expended for — 

(1) procurement of aircraft, missiles, or 
naval vessels; 

(2) any research, development, test, or eval- 
uation, or procurement or production related 
thereto; 

(3) procurement of tracked combat vehicles; 

(4) procurement of other weapons; 

(5) procurement of naval torpedoes and re- 
lated support equipment; 

(6) military construction; 

(7) the operation and maintenance of any 
armed force or of the activities and agencies of 
the Department of Defense (other than the 
military departments); 



(8) procurement of ammunition; or 

(9) other procurement by any armed force or 
by the activities and agencies of the Depart- 
ment of Defense (other than the military de- 
partments); 

unless funds therefor have been specifically au- 
thorized by law. 

(b) In subsection (a)(6), the term "military 
construction" includes any construction, devel- 
opment, conversion, or extension of any kind 
which is carried out with respect to any mili- 
tary facility or installation (including any Gov- 
ernment-owned or Government-leased industrial 
facility used for the production of defense arti- 
cles and any facility to which section 2353 of this 
title applies), any activity to which section 2807 
of this title applies, any activity to which chap- 
ter 1803 of this title applies, and advances to the 
Secretary of Transportation for the construc- 
tion of defense access roads under section 210 of 
title 23. Such term does not include any activity 
to which section 2821 or 2854 of this title applies. 

(c) (1) The size of the Special Defense Acquisi- 
tion Fund established pursuant to chapter 5 of 
the Arms Export Control Act (22 U.S.C. 2795 et 
seq.) may not exceed $1,070,000,000. 

(2) Notwithstanding section 37(a) of the Arms 
Export Control Act (22 U.S.C. 2777(a)), amounts 
received by the United States pursuant to sub- 
paragraph (A) of section 21(a)(1) of that Act (22 
U.S.C. 2761(a)(1))— 

(A) shall be credited to the Special Defense 
Acquisition Fund established pursuant to 
chapter 5 of that Act (22 U.S.C. 2795 et seq.), as 
authorized by section 51(b)(1) of that Act (22 
U.S.C. 2795(b)(1)), but subject to the limitation 
in paragraph (1) and other applicable law; and 

(B) to the extent not so credited, shall be de- 
posited in the Treasury as miscellaneous re- 
ceipts as provided in section 3302(b) of title 31. 

(d) Funds may be appropriated for the armed 
forces for use as an emergency fund for research, 
development, test, and evaluation, or related 
procurement or production, only if the appro- 
priation of the funds is authorized by law after 
June 30, 1966. 

(e) In each budget submitted by the President 
to Congress under section 1105 of title 31, 
amounts requested for procurement of equip- 
ment for the reserve components of the armed 
forces (including the National Guard) shall be 
set forth separately from other amounts re- 
quested for procurement for the armed forces. 

(f) In each budget submitted by the President 
to Congress under section 1105 of title 31, 
amounts requested for procurement of ammuni- 
tion for the Navy and Marine Corps, and for pro- 
curement of ammunition for the Air Force, shall 
be set forth separately from other amounts re- 
quested for procurement. 

(Added Pub. L. 93-155, title VIII, § 803(a), Nov. 16, 
1973, 87 Stat. 612, §138; amended Pub. L. 94-106, 
title VIII, § 801(a), Oct. 7, 1975, 89 Stat. 537; Pub. 
L. 94-361, title III, §302, July 14, 1976, 90 Stat. 924; 
Pub. L. 96-107, title III, § 303(b), Nov. 9, 1979, 93 
Stat. 806; Pub. L. 96-342, title X, § 1001(a)(1), 
(b)-(d)(l), Sept. 8, 1980, 94 Stat. 1117-1119; Pub. L. 
96-513, title I, §102, title V, §511(4), Dec. 12, 1980, 
94 Stat. 2840, 2920; Pub. L. 97-22, §2(b), July 10, 
1981, 95 Stat. 124; Pub. L. 97-86, title III, §302, 
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title IX, §§ 901(a), 902, 903, Deo. 1, 1981, 95 Stat. 
1104, 1113, 1114; Pub. L. 97-113, title I, § 108(b), 
Dec. 29, 1981, 95 Stat. 1524; Pub. L. 97-214, §4, 
July 12, 1982, 96 Stat. 170; Pub. L. 97-252, title IV, 
§ 402(a), title XI, §§1103, 1105, Sept. 8, 1982, 96 
Stat. 725, 738, 739; Pub. L. 97-295, §1(3), (4), Oct. 
12, 1982, 96 Stat. 1289; Pub. L. 98-525, title XIV, 
§1405(2), Oct. 19, 1984, 98 Stat. 2621; Pub. L. 
99-145, title XII, §1208, title XIV, §1403, Nov. 8, 
1985, 99 Stat. 723, 743; renumbered §114 and 
amended Pub. L. 99-433, title I, §§ 101(a)(2), 
110(b)(l)-(9), (11), Oct. 1, 1986, 100 Stat. 994, 1001, 
1002; Pub. L. 99-661, div. A, title I, § 105(d), title 
XIII, § 1304(a), Nov. 14, 1986, 100 Stat. 3827, 3979; 
Pub. L. 100-26, §7(j)(l), Apr. 21, 1987, 101 Stat. 282; 
Pub. L. 100-180, div. A, title XII, §1203, Deo. 4, 
1987, 101 Stat. 1154; Pub. L. 101-189, div. A, title 
XVI, § 1602(b), Nov. 29, 1989, 103 Stat. 1597; Pub. L. 
101-510, div. A, title XIV, § 1481(a)(1), Nov. 5, 1990, 
104 Stat. 1704; Pub. L. 104-106, div. A, title XV, 
§ 1501(c)(2), Feb. 10, 1996, 110 Stat. 498; Pub. L. 
104-201, div. A, title X, §1005, Sept. 23, 1996, 110 
Stat. 2632.) 



Historical and Revision Notes 
1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


138(c)(5) .. 


10:138 (note). 


Aug. 5, 1974, Pub. L. 






93-365. §502. 88 Stat. 






404. 


138(i) 


10:135 (note). 


June 11, 1965, Pub. L. 






89-37, §305, 79 Stat. 128. 



In subsection (c)(5), the words "It is the sense of Con- 
gress that" are omitted as unnecessary. The words 
"Secretary of Defense" are substituted for "Depart- 
ment of Defense" the first time it appears because the 
responsibility is in the head of the agency. The word 
"Therefore" is omitted as surplus. The word "com- 
plete" is substituted for "full", and the word "person- 
nel" is substituted for "manpower" except in the 
phrase "manpower requirements", for consistency. 

In subsection (i), the words "may be . . . only if" are 
substituted for "No . . . may be . . . unless" to use the 
positive voice. The words "after June 30, 1966" are sub- 
stituted for "after that date" for clarity. 

References in Text 

The Arms Export Control Act, referred to in subsec. 
(c), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended. Chapter 5 of the Arms Export Control Act is 
classified generally to subchapter V (§2795 et seq.) of 
chapter 39 of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

Prior Provisions 

Provisions similar to those in subsec. (c)(2) of this 
section were contained in Pub. L. 101-165, title IX, 
§9017, Nov. 21, 1989, 103 Stat. 1133, which was set out as 
a note below, prior to repeal by Pub. L. 101-510, 
§ 1481(a)(2). 

Prior similar provisions were contained in Pub. L. 
86-149, title IV, §412, Aug. 10, 1959, 73 Stat. 322, as 
amended by Pub. L. 87-436, §2, Apr. 27, 1962, 76 Stat. 55; 
Pub. L. 88-174, title VI, §610, Nov. 7, 1963, 77 Stat. 329; 
Pub. L. 89-37, title III, §304, June 11, 1965, 79 Stat. 128; 
Pub. L. 90-168, §6, Dec. 1, 1967, 81 Stat. 526; Pub. L. 
91-121, title IV, §405, Nov. 19, 1969, 83 Stat. 207; Pub. L. 
91-441, title V, §§505, 509, Oct. 7, 1970, 84 Stat. 912, 913; 
Pub. L. 92-129, title VII, §701, Sept. 28, 1971, 85 Stat. 362; 
Pub. L. 92-436, title III, §302, title VI, §604, Sept. 26, 
1972, 86 Stat. 736, 739, prior to repeal by Pub. L. 93-155, 
§ 803(b)(1). 



Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "chapter 
1803" for "chapter 133". 

Subsec. (f). Pub. L. 104-201 added subsec. (f). 

1990 — Subsec. (c). Pub. L. 101-510 designated existing 
provisions as par. (1) and added par. (2). 

1989— Subsecs. (f), (g). Pub. L. 101-189 struck out sub- 
sees, (f) and (g) which read as follows: 

"(f) The amounts of the estimated expenditures and 
proposed appropriations necessary to support pro- 
grams, projects, and activities of the Department of 
Defense included pursuant to paragraph (5) of section 
1105(a) of title 31 in the budget submitted to Congress 
by the President under such section for any fiscal year 
or years and the amounts specified in all program and 
budget information submitted to Congress by the De- 
partment of Defense in support of such estimates and 
proposed appropriations shall be mutually consistent 
unless, in the case of each inconsistency, there is in- 
cluded detailed reasons for the inconsistency. 

"(g) The Secretary of Defense shall submit to Con- 
gress not later than April 1 of each year, the five-year 
defense program (including associated annexes) used by 
the Secretary in formulating the estimated expendi- 
tures and proposed appropriations included in such 
budget to support programs, projects, and activities of 
the Department of Defense." 

1987— Subsec. (e). Pub. L. 100-26 redesignated subsec. 

(f) as (e). 

Subsec. (f). Pub. L. 100-180 added subsec. (f). 

Pub. L. 100-26, §7(j)(l), redesignated subsec. (f) as (e). 

Subsec. (g). Pub. L. 100-180, §1203, added subsec. (g). 

1986— Pub. L. 99-433, § 101(a)(2), renumbered section 138 
of this title as this section. 

Pub. L. 99-433, § 110(b)(1), struck out "and personnel 
strengths for the armed forces; annual manpower re- 
quirements and operations and maintenance reports" 
at end of section catchline. 

Subsec. (a)(6). Pub. L. 99-433, § 110(b)(3), struck out 
"(as defined in subsection (f))" after "military con- 
struction". 

Subsec. (b). Pub. L. 99-433, § 110(b)(4), (5), (8), redesig- 
nated subsec. (f)(1) as (b). Former subsec. (b) redesig- 
nated section 115(a) of this title. 

Subsec. (c). Pub. L. 99-661, § 1304(a), substituted 
"$1,070,000,000" for "$1,000,000,000". 

Pub. L. 99-433, § 110(b)(4), (5), (11), redesignated subsec. 

(g) as (c). Former subsec. (c) redesignated section 115(b) 
of this title. 

Subsec. (d). Pub. L. 99-433, § 110(b)(4), (5), (11), redesig- 
nated subsec. (i) as (d). Former subsec. (d) redesignated 
section 115(c) of this title. 

Subsec. (e). Pub. L. 99-433, § 110(b)(6), (7), redesignated 
subsec. (e) as section 116(a) of this title. 

Subsec. (f). Pub. L. 99-661, § 105(d), added subsec. (f). 

Subsec. (f)(1). Pub. L. 99-433, § 110(b)(8), redesignated 
subsec. (f)(1) as (b). 

Subsec. (f)(2). Pub. L. 99-433, § 110(b)(9), redesignated 
subsec. (f)(2) as section 116(b) of this title. 

Subsec. (g). Pub. L. 99-433, §110(b)(ll), redesignated 
subsec. (g) as (c). 

Subsec. (h). Pub. L. 99-433, § 110(b)(2), redesignated 
subsec. (h) as section 113(i) of this title. 

Subsec. (i). Pub. L. 99-433, §110(b)(ll), redesignated 
subsec. (i) as (d). 

1985— Subsec. (b)(3). Pub. L. 99-145, §1208, added par. 
(3). 

Subsec. (g). Pub. L. 99-145, §1403, substituted 
"$1,000,000,000" for "$300,000,000 in fiscal year 1982, may 
not exceed $600,000,000 in fiscal year 1983, and may not 
exceed $900,000,000 in fiscal year 1984 or any fiscal year 
thereafter". 

1984— Subsec. (g). Pub. L. 98-525 inserted "(22 U.S.C. 
2795 et seq.)". 

1982— Subsec. (c)(1)(A). Pub. L. 97-252, § 402(a), author- 
ized increase in fiscal year end-strength authorizations 
determined by the Secretary of Defense to be in the na- 
tional interest. 

Subsec. (c)(5). Pub. L. 97-295, §1(3), added par. (5). 
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Subset;, (f)(1). Pub. L. 97-214 substituted ", any activ- 
ity to which section 2807 of this title applies, any activ- 
ity to which chapter 133 of this title applies, and ad- 
vances to the Secretary of Transportation for the con- 
struction of defense access roads under section 210 of 
title 23" for "but excludes any activity to which sec- 
tion 2673 or 2674, or chapter 133, of this title apply, or 
to which section 406(a) of Public Law 85-241 (42 U.S.C. 
1594i) applies" and inserted provision that "military 
construction" does not include any activity to which 
section 2821 or 2854 of this title applies. 

Subsec. (g). Pub. L. 97-252, §1103, limited size of Spe- 
cial Defense Acquisition Fund to $600,000,000 in fiscal 
year 1983, striking out such sum as a limit in any fiscal 
year thereafter, and limited size of Fund to $900,000,000 
in fiscal year 1984 or any fiscal year thereafter. 

Subsec. (h). Pub. L. 97-252, §1105, added subsec. (h). 

Subsec. (i). Pub. L. 97-295, §1(4), added subsec. (i). 

1981— Subsec. (a)(8), (9). Pub. L. 97-86, § 901(a), added 
pars. (8) and (9). 

Subsec. (b). Pub. L. 97-86, §902, designated existing 
provisions as par. (1), substituted "authorize the aver- 
age personnel strength" for "authorize the personnel 
strength", and added par. (2). 

Subsec. (c)(3)(D)(ill)(I). Pub. L. 97-22 struck out "and 
active military service" after "active commissioned 
service". 

Subsec. (c)(4). Pub. L. 97-86, §903, added par. (4). 

Subsec. (e)(3), (4). Pub. L. 97-86, §302, struck out pars. 
(3) and (4) which required the Secretary to include in 
each report a projection of the combat readiness of 
specified military units proposed to be maintained dur- 
ing the next fiscal year. 

Subsec. (g). Pub. L. 97-113 added subsec. (g). 

1980— Pub. L. 96-342, § 1001(d)(1), substituted "Annual 
authorization of appropriations and personnel 
strengths for the armed forces; annual manpower re- 
quirements and operations and maintenance reports" 
for "Secretary of Defense: Annual authorization of ap- 
propriations for armed forces" in section catchline. 

Subsec. (a). Pub. L. 96-342, § 1001(a)(1), (b)(1), in el. (6) 
substituted reference to subsec. (f) for reference to sub- 
sec. (e), and added cl. (7). 

Subsec. (c)(1). Pub. L. 96-513, § 102(a), designated exist- 
ing provisions as subpar. (A) and added subpars. (B) and 
(C). 

Subsec. (c)(3)(D). Pub. L. 96-513, § 102(b), substituted 
provisions relating to expanded coverage in the annual 
report of the Secretary of Defense for provisions under 
which the report had formerly covered only the esti- 
mated requirements in members on active duty during 
the next fiscal year, the estimated number of commis- 
sioned officers in each grade on active duty and to be 
promoted during the next fiscal year, and an analysis 
of the distribution by grade of commissioned officers 
on active duty at the time the report was prepared. 

Subsec. (e). Pub. L. 96-342, § 1001(b)(2), (3), added sub- 
sec. (e). Former subsec. (e) redesignated (f)(1). 

Subsec. (f). Pub. L. 96-513, §511(4), substituted "(42 
U.S.C. 15941)" for "(71 Stat. 556)" in par. (1), and sub- 
stituted "In subsection (e)" for "In subsection (f)" in 
par. (2). 

Pub. L. 96-342, § 1001(b)(2), (c), redesignated subsec. (e) 
as (f), substituted "(1) In subsection (a)(6)" for "For 
purposes of subsection (a)(6) of this section", and added 
par. (2). 

1979— Subsec. (c)(3). Pub. L. 96-107 restructured exist- 
ing provisions into subpars. (A) to (C) with minor 
changes in phraseology and added subpar. (D). 

1976— Subsec. (c)(3). Pub. L. 94-361 required the report 
to Congress to identify, define, and group by mission 
and by region the types of military bases, installations, 
and facilities and to provide an explanation and jus- 
tification of the relationship between the base struc- 
ture and the proposed military force structure together 
with a comprehensive identification of base operating 
support costs and an evaluation of possible alternatives 
to reduce the costs. 

1975— Subsec. (a)(6). Pub. L. 94-106, § 801(a)(1), added 
par. (6). 



Subsec. (e). Pub. L. 94-106, § 801(a)(2), added subsec. 
(e). 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1982 Amendments 

Section 402(b) of Pub. L. 97-252 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to end strengths for ac- 
tive-duty personnel authorized for fiscal years begin- 
ning after September 30, 1981." 

Amendment by Pub. L. 97-214 applicable with respect 
to funds appropriated for fiscal years beginning after 
Sept. 30, 1983, see section 12(b) of Pub. L. 97-214, set out 
as a note under section 2801 of this title. 

Effective Date of 1981 Amendment 

Section 901(b) of Pub. L. 97-86 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to funds appropriated 
for fiscal years beginning after September 30, 1982." 

Effective Date of 1980 Amendments 

Amendment by section 102 of Pub. L. 96-513 effective 
Sept. 15, 1981, but the authority to prescribe regula- 
tions under the amendment by Pub. L. 96-513 effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as a note under section 101 of this title. 

Amendment by section 511(4) of Pub. L. 96-513 effec- 
tive Dec. 12, 1980, see section 701(b)(3) of Pub. L. 96-513. 

Section 1001(a)(2) of Pub. L. 96-342 provided that: 
"The amendments made by paragraph (1) [amending 
this section] shall apply with respect to funds appro- 
priated for fiscal years beginning after September 30, 
1981." 

Applicability of Provisions Relating to Funds Not 
Heretofore Required To Be Authorized 

Section 801(b) of Pub. L. 94-106 provided that: "The 
amendment provided by paragraph (2) of subsection (a) 
above [enacting subsec. (e) of this section] with respect 
to funds not heretofore required to be authorized shall 
only apply to funds authorized for appropriation for fis- 
cal year 1977 and thereafter." 

Availability of Appropriations 

Pub. L. 101-165, title IX, §9017, Nov. 21, 1989, 103 Stat. 
1133, which prohibited funding to be used for planning 
or executing programs which utilized amounts credited 
to the Department of Defense pursuant to section 
2777(a) of Title 22, Foreign Relations and Intercourse, 
was repealed and restated in subsec. (c)(2) of this sec- 
tion by Pub. L. 101-510, div. A, title XIV, § 1481(a), Nov. 
5, 1990, 104 Stat. 1704. 

The following general provisions, which had been re- 
peated as fiscal year provisions in prior appropriation 
acts, were enacted as permanent law in the Department 
of Defense Appropriations Act, 1986, Pub. L. 99-190, 
§101(b) [title VIII, §§8005, 8006, 8009], Dec. 19, 1985, 99 
Stat. 1185, 1202, 1203, 1204: 

"Sec. 8005. [Authorized use of appropriated funds for 
expenses in connection with administration of occupied 
areas; payment of rewards for information leading to 
discovery of missing naval property or recovery there- 
of; payment of deficiency judgments and interests 
thereon arising out of condemnation proceedings; leas- 
ing of buildings and facilities; payments under con- 
tracts for maintenance of tools and facilities for twelve 
months; maintenance of defense access roads; purchase 
of milk for enlisted personnel; payments under leases 
for real or personal property, including maintenance; 
purchase of right-hand-drive vehicles not to exceed 
$12,000 per vehicle; payment of unusual cost overruns 
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incident to ship overhaul, maintenance, and repair; 
payments from annual appropriations to industrial 
fund activities and/or under contract for changes in 
scope of ship overhaul, maintenance, and repair after 
expiration of such appropriations; and payments for 
depot maintenance contracts for twelve months; and 
was repealed and (except for section 8005(e)) restated in 
sections 2242(2), 2252, 2253(a)(2), 2389(b), 2410a, 2661(b), 
and 7313 of this title by Pub. L. 100-370, § 1(e)(1), (h)(1), 
(2), (0(3), (n)(l), (p)(3), July 19, 1988, 102 Stat. 844, 847, 
849-851. Section 8005(c) was not restated in view of sec- 
tion 2676(e) [now 2664(e)] of this title.] 

"Sec. 8006. [Authorized use of appropriated funds for 
military courts, boards, and commissions; utility serv- 
ices for buildings erected at private cost and buildings 
on military reservations authorized by regulations to 
be used for welfare and recreational purposes; and ex- 
change fees, and losses in accounts of disbursing offi- 
cers or agents; and was repealed and restated in sec- 
tions 2242(3), 2490, and 2781 of this title by Pub. L. 
100-370, § 1(e)(1), (j)(l), (m)(l), (p)(3), July 19, 1988, 102 
Stat. 844, 848, 849, 851.] 

"Sec. 8009. [Provided for exemption from apportion- 
ment requirement; exceptions for cost of airborne 
alerts and cost of increased military personnel on ac- 
tive duty; and for reports to Congress; and was repealed 
and restated in section 2201 of this title by Pub. L. 
100-370, § 1(d)(1), July 19, 1988, 102 Stat. 841.]" 

The following general provisions, that had been re- 
peated as fiscal year provisions in prior appropriation 
acts, were enacted as permanent law in the Department 
of Defense Appropriation Act, 1984, Pub. L. 98-212, title 
VII, §§705-707, 723, 728, 735, 774, Dec. 8, 1983, 97 Stat. 1437, 
1438, 1443, 1444, 1452: 

"Sec. 705. [Authorized use of appropriated funds for 
insurance of official motor vehicles in foreign coun- 
tries; advance payments for investigations in foreign 
countries; security guard services for protection of con- 
fidential files; and other necessary expenses; and was 
repealed and restated in sections 2241(b), 2242(1), (4), and 
2253(a)(1) of this title by Pub. L. 100-370, § 1(e)(1), (p)(l), 
July 19, 1988, 102 Stat. 844, 851.] 

"Sec. 706. [Authorized use of appropriated funds for 
expenses incident to maintenance, pay, and allowances 
of prisoners of war, other persons in Army, Navy, or Air 
Force custody whose status was determined by Sec- 
retary concerned to be similar to prisoners of war, and 
persons detained in such custody pursuant to Presi- 
dential proclamation, and was repealed by Pub. L. 
98-525, title XIV, §§ 1403(a)(1), 1404, Oct. 19, 1984, 98 Stat. 
2621, effective Oct. 1, 1985. See section 956(5) of this 
title.] 

"Sec. 707. [Authorized use of appropriated funds for 
acquisition of certain interests in land, and was re- 
pealed and restated in sections 2673 and 2828(h) of this 
title by Pub. L. 100-370, §1(0(1), (2), (p)(D, July 19, 1988, 
102 Stat. 849, 851.] 

"Sec. 723. [Authorized use of appropriated funds for 
purchase of household furnishings, and automobiles 
from military and civilian personnel on duty outside 
continental United States, for purpose of resale at cost 
to incoming personnel, and for providing furnishings, 
without charge, in other than public quarters occupied 
by military or civilian personnel of Department of De- 
fense on duty outside continental United States or in 
Alaska, and was repealed and restated in section 2251 of 
this title by Pub. L. 100-370, § 1(e)(1), (p)(l), July 19, 1988, 
102 Stat. 844, 851.] 

"Sec. 728. [Prohibited use of appropriated funds for 
payment of costs of advertising by any defense contrac- 
tor, except advertising for which payment is made from 
profits, provided exemptions for advertising for person- 
nel recruitment, procurement of scarce required items, 
and disposal of scrap or surplus materials, and was re- 
pealed by Pub. L. 100-370, §l(p)(l), July 19, 1988, 102 
Stat. 851. See section 2324(e)(1)(H) of this title.] 

"Sec. 735. [Authorized use of appropriated funds for 
operation and maintenance of the active forces for wel- 
fare and recreation; hire of passenger motor vehicles; 
repair of facilities; modification of personal property; 



design of vessels; industrial mobilization; installation 
of equipment in public and private plants; military 
communications facilities on merchant vessels; acqui- 
sition of services, special clothing, supplies, and equip- 
ment; and expenses for the Reserve Officers' Training 
Corps and other units at educational institutions was 
amended by Pub. L. 98-525, title XIV, §§ 1403(a)(2), 1404, 
Oct. 19, 1984, 98 Stat. 2621, eff. Oct. 1, 1985, and was re- 
pealed and restated in sections 2241(a) and 2661(a) of 
this title by Pub. L. 100-370, § 1(e)(1), (Z)(3), (p)(l), July 
19, 1988, 102 Stat. 844, 849, 851.] 

"Sec. 774. During the current fiscal year and subse- 
quent fiscal years, for the purposes of the appropriation 
'Foreign Currency Fluctuations, Defense' the foreign 
currency exchange rates used in preparing budget sub- 
missions shall be the foreign currency exchange rates 
as adjusted or modified, as reflected in applicable Com- 
mittee reports on this Act." 

Withdrawal op United States Ground Forces From 
Republic op Bosnia and Herzegovina 

Pub. L. 105-85, div. A, title XII, §§1203, 1206, Nov. 18, 
1997, 111 Stat. 1929, 1932, provided that: 
"SEC. 1203. WITHDRAWAL, OF UNITED STATES 
GROUND FORCES FROM REPUBLIC OF BOSNIA 
AND HERZEGOVINA, 
"(a) Limitation. — No funds appropriated or otherwise 
made available for the Department of Defense for fiscal 
year 1998 or any subsequent fiscal year may be used for 
the deployment of any United States ground combat 
forces in the Republic of Bosnia and Herzegovina after 
June 30, 1998, unless the President, not later than May 
15, 1998, and after consultation with the bipartisan 
leadership of the two Houses of Congress, transmits to 
Congress a certification — 

"(1) that the continued presence of United States 
ground combat forces, after June 30, 1998, in the Re- 
public of Bosnia and Herzegovina is required in order 
to meet the national security interests of the United 
States; and 

"(2) that after June 30, 1998, it will remain United 
States policy that United States ground forces will 
not serve as, or be used as, civil police in the Repub- 
lic of Bosnia and Herzegovina. 

"(b) Report. — The President shall submit with the 
certification under subsection (a) a report that includes 
the following: 

"(1) The reasons why that presence is in the na- 
tional security interest of the United States. 

"(2) The number of United States military person- 
nel to be deployed in and around the Republic of Bos- 
nia and Herzegovina and other areas of the former 
Yugoslavia after that date. 

"(3) The expected duration of any such deployment. 

"(4) The mission and objectives of the United 
States Armed Forces to be deployed in and around 
the Republic of Bosnia and Herzegovina and other 
areas of the former Yugoslavia after June 30, 1998. 

"(5) The exit strategy of such forces. 

"(6) The incremental costs associated with any 
such deployment. 

"(7) The effect of such deployment on the morale, 
retention, and effectiveness of United States armed 
forces. 

"(8) A description of the forces from other nations 
involved in a follow-on mission, shown on a nation- 
by-nation basis. 

"(9) A description of the command and control ar- 
rangement established for United States forces in- 
volved in a follow-on mission. 

"(10) An assessment of the expected threats to 
United States forces involved in a follow-on mission. 

"(11) The plan for rotating units and personnel to 
and from the Republic of Bosnia and Herzegovina dur- 
ing a follow-on mission, including the level of partici- 
pation by reserve component units and personnel. 

"(12) The mission statement and operational goals 
of the United States forces involved in a follow-on 
mission. 
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"(c) Request fob Supplemental Appropriations. — 
The President shall transmit to Congress with a certifi- 
cation under subsection (a) a supplemental appropria- 
tions request for the Department of Defense for such 
amounts as are necessary for the costs of any con- 
tinued deployment beyond June 30, 1998. 

"(d) Construction With President's Constitutional 
Authority. — Nothing in this section shall be deemed to 
restrict the authority of the President under the Con- 
stitution to protect the lives of United States citizens. 

"(e) Construction With Appropriations Provi- 
sion. — The provisions of this section are enacted, and 
shall be applied, as supplemental to (and not in lieu of) 
the provisions of section 8132 of the Department of De- 
fense Appropriations Act, 1998 (Public Law 105-56) [111 
Stat. 1250]. 

"SEC. 1206. DEFINITIONS. 

"As used in this subtitle [subtitle A (§§1201-1206) of 
title XII of div. A of Pub. L. 105-85, enacting this note]: 

"(1) Dayton peace agreement. — The term 'Dayton 
Peace Agreement' means the General Framework 
Agreement for Peace in Bosnia and Herzegovina, ini- 
tialed by the parties in Dayton, Ohio, on November 
21, 1995, and signed in Paris on December 14, 1995. 

"(2) Implementation force. — The term 'Implemen- 
tation Force' means the NATO-led multinational 
military force in the Republic of Bosnia and Herze- 
govina (commonly referred to as 'IFOR'), authorized 
under the Dayton Peace Agreement. 

"(3) Stabilization force. — The term 'Stabilization 
Force' means the NATO-led follow-on force to the Im- 
plementation Force in the Republic of Bosnia and 
Herzegovina and other countries in the region (com- 
monly referred to as 'SFOR'), authorized under 
United Nations Security Council Resolution 1088 (De- 
cember 12, 1996). 

"(4) Follow-on mission. — The term 'follow-on mis- 
sion' means a mission involving the deployment of 
ground elements of the United States Armed Forces 
in the Republic of Bosnia and Herzegovina after June 
30, 1998 (other than as described in section 1203(b)). 

"(5) NATO.— The term 'NATO' means the North At- 
lantic Treaty Organization." 

Budget Determination by Director of OMB 

Pub. L. 102-484, div. D, title XLV, §4501, Oct. 23, 1992, 
106 Stat. 2769, directed that amounts made available 
under Pub. L. 102-484 for defense programs covered by 
certain portions of that Act could be obligated for such 
programs only if expenditures for such programs had 
been determined by the Director of the Office of Man- 
agement and Budget to be counted against the defense 
category of the discretionary spending limits for fiscal 
year 1993 for purposes of part C of the Balanced Budget 
and Emergency Deficit Control Act of 1985 (2 U.S.C. 900 
et seq.), and required the President to submit to Con- 
gress a report listing amounts appropriated for fiscal 
year 1993 for programs that the Director had deter- 
mined would not classify against the defense category. 

Classified Annex 

Pub. L. 107-107, div. A, title X, §1002, Dec. 28, 2001, 115 
Stat. 1202, provided that: 

"(a) Status of Classified Annex. — The Classified 
Annex prepared by the committee of conference to ac- 
company the conference report on the bill S. 1438 of the 
One Hundred Seventh Congress [Pub. L. 107-107] and 
transmitted to the President is hereby incorporated 
into this Act [see Tables for classification]. 

"(b) Construction With Other Provisions of Act. — 
The amounts specified in the Classified Annex are not 
in addition to amounts authorized to be appropriated 
by other provisions of this Act. 

"(c) Limitation on Use of Funds. — Funds appro- 
priated pursuant to an authorization contained in this 
Act that are made available for a program, project, or 
activity referred to in the Classified Annex may only 
be expended for such program, project, or activity in 
accordance with such terms, conditions, limitations, 



restrictions, and requirements as are set out for that 
program, project, or activity in the Classified Annex. 

"(d) Distribution of Classified Annex. — The Presi- 
dent shall provide for appropriate distribution of the 
Classified Annex, or of appropriate portions of the 
annex, within the executive branch of the Govern- 
ment." 

Similar provisions were contained in the following 
prior authorization or appropriation acts: 

Pub. L. 106-398, §1 [[div. A], title X, §1002], Oct. 30, 
2000, 114 Stat. 1654, 1654A-245. 

Pub. L. 106-65, div. A, title X, §1002, Oct. 5, 1999, 113 
Stat. 732. 

Pub. L. 105-261, div. A, title X, §1002, Oct. 17, 1998, 112 
Stat. 2111. 

Pub. L. 105-85, div. A, title X, §1002, Nov. 18, 1997, 111 
Stat. 1868. 

Pub. L. 104-201, div. A, title X, §1002, Sept. 23, 1998, 110 
Stat. 2631. 

Pub. L. 104-106, div. A, title X, §1002, Feb. 10, 1996, 110 
Stat. 414. 

Pub. L. 103-337, div. A, title X, §1003, Oct. 5, 1994, 108 
Stat. 2834. 

Pub. L. 103-335, title VIII, §8084, Sept. 30, 1994, 108 
Stat. 2637. 

Pub. L. 103-160, div. A, title XI, §1103, Nov. 30, 1993, 107 
Stat. 1749. 

Pub. L. 103-139, title VIII, §8108, Nov. 11, 1993, 107 
Stat. 1464. 

Pub. L. 102-484, div. A, title X, §1006, Oct. 23, 1992, 106 
Stat. 2482. 

Pub. L. 102-396, title IX, §9126, Oct. 6, 1992, 106 Stat. 
1931. 

Pub. L. 102-190, div. A, title X, §1005, Dec. 5, 1991, 105 
Stat. 1457. 

Pub. L. 102-172, title VIII, §8124, Nov. 26, 1991, 105 
Stat. 1206. 

Pub. L. 101-511, title VIII, §8111, Nov. 5, 1990, 104 Stat. 
1904. 

Pub. L. 101-510, div. A, title XIV, §1409, Nov. 5, 1990, 
104 Stat. 1681. 

Budget Act Limitation 

Section 1304(b) of Pub. L. 99-661 provided that: "New 
spending authority (as defined in section 401(c)(2) of the 
Congressional Budget Act of 1974 [2 U.S.C. 651(c)(2)]) 
provided by the amendment made by subsection (a) 
[amending this section] shall be effective for any fiscal 
year only to the extent or in such amounts as are pro- 
vided in appropriation Acts." 

Limitation on Source of Funds for Nicaraguan 
Democratic Resistance 

Section 1351 of Pub. L. 99-661, as amended by Pub. L. 
104-106, div. A, title X, § 1063(a), Feb. 10, 1996, 110 Stat. 
444, provided that: "Notwithstanding title II of the 
Military Construction Appropriations Act, 1987 [Pub. L. 
99-500, §101(k) [title II], Oct. 18, 1986, 100 Stat. 1783-287, 
1783-295, and Pub. L. 99-591, §101(k) [title II], Oct. 30, 
1986, 100 Stat. 3341-287, 3341-295], or any other provision 
of law, funds appropriated or otherwise made available 
to the Department of Defense for any fiscal year for op- 
eration and maintenance may not be used to provide 
assistance for the democratic resistance forces in Nica- 
ragua. If funds appropriated or otherwise made avail- 
able to the Department of Defense for any fiscal year 
are authorized by law to be used for such assistance, 
funds for such purpose may only be derived from 
amounts appropriated or otherwise made available to 
the Department for procurement (other than ammuni- 
tion)." 

Use of Appropriated Funds To Support Revenue 
Generating Activities in Large Metropolitan 
Areas Prohibited 

Pub. L. 99-500, §101(c) [title IX, §9102], Oct. 18, 1986, 
100 Stat. 1783-82, 1783-118, and Pub. L. 99-591, § 101(c) 
[title IX, §9102], Oct. 30, 1986, 100 Stat. 3341-82, 3341-118, 
which provided that after Sept. 30, 1987, no appro- 
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prlated funds could be used to support revenue generat- 
ing- morale, welfare, and recreation activities In large 
metropolitan areas, was repealed by Pub. L. 100-202. 
§ 101(b) [title VIII, §8099], Dec. 22, 1987, 101 Stat. 1329-43, 
1329-78. 

Transfer of Operation and Maintenance Appro- 
priations Unobligated Balances to Foreign Cur- 
rency Fluctuations, Defense, Appropriation 

Pub. L. 97-377, title I, § 101(c) [title VII, §791], Dec. 21, 
1982, 96 Stat. 1865, which provided that no later than 
end of second fiscal year following fiscal year for which 
appropriations for Operation and Maintenance have 
been made available to Department of Defense, unobli- 
gated balances of such appropriations provided for fis- 
cal year 1982 and thereafter could be transferred into 
appropriation "Foreign Currency Fluctuations, De- 
fense" to be merged with and available for same time 
period and same purposes as appropriation to which 
transferred, except that any transfer made pursuant to 
any use of this authority was limited so that amount 
in appropriation did not exceed $970,000,000 at time of 
transfer, was repealed and restated in section 2779(d) of 
this title by Pub. L. 104-106, div. A, title IX, § 911(b), 
(d)(2), (f), Feb. 10, 1996, 110 Stat. 406, 407, applicable only 
with respect to amounts appropriated for a fiscal year 
after fiscal year 1995. 

Waiver of Applicability of OMB Circular A-76 to 
Contracting Out of Certain Research and Devel- 
opment Activities 

Section 802 of Pub. L. 96-107 provided that: 

"(a) Except as provided in subsection (b), neither the 
implementing instructions for, nor the provisions of, 
Office of Management and Budget Circular A-76 (Issued 
on August 30, 1967, and reissued on October 18, 1976, 
June 13, 1977, and March 29, 1979) shall control or be 
used for policy guidance for the obligation or expendi- 
ture of any funds which under section 138(a)(2) [now 
114(a)(2)] of title 10, United States Code, are required to 
be specifically authorized by law. 

"(b) Funds which under section 138(a)(2) [now 
114(a)(2)] of title 10, United States Code, are required to 
be specifically authorized by law may be obligated or 
expended for operation or support of Installations or 
equipment used for research and development (includ- 
ing maintenance support of laboratories, operation and 
maintenance of test ranges, and maintenance of test 
aircraft and ships) In compliance with the implement- 
ing instructions for and the provisions of such Office of 
Management and Budget Circular. 

"(c) No law enacted after the date of the enactment 
of this Act [Nov. 9, 1979] shall be held, considered, or 
construed as amending, superseding, or otherwise modi- 
fying any provision of this section unless such law does 
so by specifically and explicitly amending, repealing, 
or superseding this section." 

Manpower Conversion Policies; Development for 
Annual Manpower Authorization Requests; Jus- 
tification for Conversion To Be Contained in An- 
nual Manpower Requirements Report to Con- 
gress 

Pub. L. 93-365, title V, §502, Aug. 5, 1974, 88 Stat. 404, 
which provided that it was the sense of Congress that 
the Department of Defense use the least costly form of 
manpower consistent with military requirements and 
other needs of the Department of Defense, that in de- 
veloping the annual manpower authorization requests 
to the Congress and in carrying out manpower policies, 
the Secretary of Defense was to consider the advan- 
tages of converting from one form of manpower to an- 
other (military, civilian, or private contract) for the 
performance of a specified job, and that a full justifica- 
tion of any conversion from one form of manpower to 
another be contained in the annual manpower require- 
ments report to the Congress required by subsec. (c)(3) 
of this section, was repealed and restated as subsec. 
(c)(5) of this section by Pub. L. 97-295, §§1(3), 6(b). 



[§ 114a. Renumbered §221] 

§115. Personnel strengths: requirement for an- 
nual authorization 

(a) Active-Duty and Selected Reserve End 
Strengths To Be Authorized by Law. — Con- 
gress shall authorize personnel strength levels 
for each fiscal year for each of the following: 

(1) The end strength for each of the armed 
forces (other than the Coast Guard) for (A) ac- 
tive-duty personnel who are to be paid from 
funds appropriated for active-duty personnel 
unless on active duty pursuant to subsection 

(b) , and (B) active-duty personnel and full- 
time National Guard duty personnel who are 
to be paid from funds appropriated for reserve 
personnel unless on active duty or full-time 
National Guard duty pursuant to subsection 
(b). 

(2) The end strength for the Selected Reserve 
of each reserve component of the armed forces. 

(b) Certain Reserves on Active Duty To Be 
Authorized by Law. — (1) Congress shall annu- 
ally authorize the maximum number of mem- 
bers of a reserve component permitted to be on 
active duty or full-time National Guard duty at 
any given time who are called or ordered to — 

(A) active duty under section 12301(d) of this 
title for the purpose of providing operational 
support, as prescribed in regulation issued by 
the Secretary of Defense; 

(B) full-time National Guard duty under sec- 
tion 502(f)(2) of title 32 for the purpose of pro- 
viding operational support when authorized by 
the Secretary of Defense; 

(C) active duty under section 12301(d) of this 
title or full-time National Guard duty under 
section 502(f)(2) of title 32 for the purpose of 
preparing for and performing funeral honors 
functions for funerals of veterans under sec- 
tion 1491 of this title; 

(D) active duty or retained on active duty 
under sections 12301(g) of this title while in a 
captive status; or 

(E) active duty or retained on active duty 
under 12301(h) or 12322 of this title for the pur- 
pose of medical evaluation or treatment. 

(2) A member of a reserve component who ex- 
ceeds either of the following limits shall be in- 
cluded in the strength authorized under subpara- 
graph (A) or subparagraph (B), as appropriate, of 
subsection (a)(1): 

(A) A call or order to active duty or full- 
time National Guard duty that specifies a pe- 
riod greater than three years. 

(B) The cumulative periods of active duty 
and full-time National Guard duty performed 
by the member exceed 1095 days in the pre- 
vious 1460 days. 

(3) In determining the period of active service 
under paragraph (2), the following periods of ac- 
tive service performed by a member shall not be 
included: 

(A) All periods of active duty performed by 
a member who has not previously served in the 
Selected Reserve of the Ready Reserve. 

(B) All periods of active duty or full-time 
National Guard duty for which the member is 
exempt from strength accounting under para- 
graphs (1) through (8) of subsection (i). 
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(4) As part of the budget justification mate- 
rials submitted by the Secretary of Defense to 
Congress in support of the end strength author- 
izations required under subparagraphs (A) and 
(B) of subsection (a)(1) for fiscal year 2009 and 
each fiscal year thereafter, the Secretary shall 
provide the following: 

(A) The number of members, specified by re- 
serve component, authorized under subpara- 
graphs (A) and (B) of paragraph (1) who were 
serving on active duty or full-time National 
Guard duty for operational support beyond 
each of the limits specified under subpara- 
graphs (A) and (B) of paragraph (2) at the end 
of the fiscal year preceding the fiscal year for 
which the budget justification materials are 
submitted. 

(B) The number of members, specified by re- 
serve component, on active duty for oper- 
ational support who, at the end of the fiscal 
year for which the budget justification mate- 
rials are submitted, are projected to be serving 
on active duty or full-time National Guard 
duty for operational support beyond such lim- 
its. 

(C) The number of members, specified by re- 
serve component, on active duty or full-time 
National Guard duty for operational support 
who are included in, and counted against, the 
end strength authorizations requested under 
subparagraphs (A) and (B) of subsection (a)(1). 

(D) A summary of the missions being per- 
formed by members identified under subpara- 
graphs (A) and (B). 

(c) Limitation on Appropriations for Mili- 
tary Personnel. — No funds may be appro- 
priated for any fiscal year to or for — 

(1) the use of active-duty personnel or full- 
time National Guard duty personnel of any of 
the armed forces (other than the Coast Guard) 
unless the end strength for such personnel of 
that armed force for that fiscal year has been 
authorized by law; 

(2) the use of the Selected Reserve of any re- 
serve component of the armed forces unless 
the end strength for the Selected Reserve of 
that component for that fiscal year has been 
authorized by law; or 

(3) the use of reserve component personnel 
to perform active duty or full-time National 
Guard duty under subsection (b) unless the 
strength for such personnel for that reserve 
component for that fiscal year has been au- 
thorized by law. 

(d) Military Technician (Dual Status) End 
Strengths To Be Authorized by Law.— Con- 
gress shall authorize for each fiscal year the end 
strength for military technicians (dual status) 
for each reserve component of the Army and Air 
Force. Funds available to the Department of De- 
fense for any fiscal year may not be used for the 
pay of a military technician (dual status) during 
that fiscal year unless the technician fills a po- 
sition that is within the number of such posi- 
tions authorized by law for that fiscal year for 
the reserve component of that technician. This 
subsection applies without regard to section 129 
of this title. In each budget submitted by the 
President to Congress under section 1105 of title 
31, the end strength requested for military tech- 



nicians (dual status) for each reserve component 
of the Army and Air Force shall be specifically 
set forth. 

(e) End-of-Quarter Strength Levels. — (1) 
The Secretary of Defense shall prescribe and in- 
clude in the budget justification documents sub- 
mitted to Congress in support of the President's 
budget for the Department of Defense for any 
fiscal year the Secretary's proposed end-of-quar- 
ter strengths for each of the first three quarters 
of the fiscal year for which the budget is submit- 
ted, in addition to the Secretary's proposed fis- 
cal-year end-strengths for that fiscal year. Such 
end-of-quarter strengths shall be submitted for 
each category of personnel for which end 
strengths are required to be authorized by law 
under subsection (a) or (d). The Secretary shall 
ensure that resources are provided in the budget 
at a level sufficient to support the end-of-quar- 
ter and fiscal-year end-strengths as submitted. 

(2) (A) After annual end-strength levels re- 
quired by subsections (a) and (d) are authorized 
by law for a fiscal year, the Secretary of Defense 
shall promptly prescribe end-of-quarter strength 
levels for the first three quarters of that fiscal 
year applicable to each such end-strength level. 
Such end-of-quarter strength levels shall be es- 
tablished for any fiscal year as levels to be 
achieved in meeting each of those annual end- 
strength levels authorized by law in accordance 
with subsection (a) (as such levels may be ad- 
justed pursuant to subsection (f)) and subsection 
(d). 

(B) At least annually, the Secretary of Defense 
shall establish for each of the armed forces 
(other than the Coast Guard) the maximum per- 
missible variance of actual strength for an 
armed force at the end of any given quarter 
from the end-of-quarter strength established 
pursuant to subparagraph (A). Such variance 
shall be such that it promotes the maintaining 
of the strength necessary to achieve the end- 
strength levels authorized in accordance with 
subsection (a) (as adjusted pursuant to sub- 
section (f)) and subsection (d). 

(3) Whenever the Secretary establishes an end- 
of-quarter strength level under subparagraph (A) 
of paragraph (2), or modifies a strength level 
under the authority provided in subparagraph 
(B) of paragraph (2), the Secretary shall notify 
the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives of that strength level 
or of that modification, as the case may be. 

(f) Authority for Secretary of Defense 
Variances for Active-Duty and Selected Re- 
serve Strengths. — Upon determination by the 
Secretary of Defense that such action is in the 
national interest, the Secretary may — 

(1) increase the end strength authorized pur- 
suant to subsection (a)(1)(A) for a fiscal year 
for any of the armed forces by a number equal 
to not more than 3 percent of that end 
strength; 

(2) increase the end strength authorized pur- 
suant to subsection (a)(1)(B) for a fiscal year 
for any of the armed forces by a number equal 
to not more than 2 percent of that end 
strength; 

(3) vary the end strength authorized pursu- 
ant to subsection (a)(2) for a fiscal year for the 
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Selected Reserve of any of the reserve compo- 
nents by a number equal to not more than 3 
percent of that end strength; and 

(4) increase the maximum strength author- 
ized pursuant to subsection (b)(1) for a fiscal 
year for certain reserves on active duty for 
any of the reserve components by a number 
equal to not more than 10 percent of that 
strength. 

(g) Authority for Service Secretary Vari- 
ances for Active-duty and Selected Reserve 
End Strengths. — (1) Upon determination by the 
Secretary of a military department that such 
action would enhance manning and readiness in 
essential units or in critical specialties or rat- 
ings, the Secretary may — 

(A) increase the end strength authorized pur- 
suant to subsection (a)(1)(A) for a fiscal year 
for the armed force under the jurisdiction of 
that Secretary or, in the case of the Secretary 
of the Navy, for any of the armed forces under 
the jurisdiction of that Secretary, by a num- 
ber equal to not more than 2 percent of such 
authorized end strength; and 

(B) increase the end strength authorized pur- 
suant to subsection (a)(2) for a fiscal year for 
the Selected Reserve of the reserve component 
of the armed force under the jurisdiction of 
that Secretary or, in the case of the Secretary 
of the Navy, for the Selected Reserve of the re- 
serve component of any of the armed forces 
under the jurisdiction of that Secretary, by a 
number equal to not more than 2 percent of 
such authorized end strength. 

(2) Any increase under paragraph (1)(A) of the 
end strength for an armed force for a fiscal year 
shall be counted as part of the increase for that 
armed force for that fiscal year authorized 
under subsection (f)(1). Any increase under para- 
graph (1)(B) of the end strength for the Selected 
Reserve of a reserve component of an armed 
force for a fiscal year shall be counted as part of 
the increase for that Selected Reserve for that 
fiscal year authorized under subsection (f)(3). 

(h) Adjustment When Coast Guard is Oper- 
ating as A Service in the Navy. — The author- 
ized strength of the Navy under subsection (a)(1) 
is increased by the authorized strength of the 
Coast Guard during any period when the Coast 
Guard is operating as a service in the Navy. 

(i) Certain Personnel Excluded From 
Counting for Active-Duty End Strengths. — In 
counting personnel for the purpose of the end 
strengths authorized pursuant to subsection 
(a)(1), persons in the following categories shall 
be excluded: 

(1) Members of a reserve component ordered 
to active duty under section 12301(a) of this 
title. 

(2) Members of a reserve component in an ac- 
tive status ordered to active duty under sec- 
tion 12301(b) of this title. 

(3) Members of the Ready Reserve ordered to 
active duty under section 12302 of this title. 

(4) Members of the Selected Reserve of the 
Ready Reserve or members of the Individual 
Ready Reserve mobilization category de- 
scribed in section 10144(b) of this title ordered 
to active duty under section 12304 of this title. 



(5) Members of the National Guard called 
into Federal service under section 12406 of this 
title. 

(6) Members of the militia called into Fed- 
eral service under chapter 15 of this title. 

(7) Members of the National Guard on full- 
time National Guard duty under section 
502(f)(1) of title 32. 

(8) Members of reserve components on active 
duty for training or full-time National Guard 
duty for training. 

(9) Members of the Selected Reserve of the 
Ready Reserve on active duty to support pro- 
grams described in section 1203(b) of the Coop- 
erative Threat Reduction Act of 1993 (22 U.S.C. 
5952(b)). 

(10) Members of the National Guard on ac- 
tive duty or full-time National Guard duty for 
the purpose of carrying out drug interdiction 
and counter-drug activities under section 112 
of title 32. 

(11) Members of a reserve component on ac- 
tive duty under section 10(b)(2) of the Military 
Selective Service Act (50 U.S.C. App. 460(b)(2)) 
for the administration of the Selective Service 
System. 

(12) Members of the National Guard on full- 
time National Guard duty for the purpose of 
providing command, administrative, training, 
or support services for the National Guard 
Challenge Program authorized by section 509 
of title 32. 

(13) Members of the National Guard on full- 
time National Guard duty involuntarily and 
performing homeland defense activities under 
chapter 9 of title 32. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1483(a), Nov. 5, 1990, 104 Stat. 1710; amended 
Pub. L. 102-190, div. A, title III, § 312(a), Dec. 5, 
1991, 105 Stat. 1335; Pub. L. 104-106, div. A, title 
IV, §§ 401(c), 415, title V, § 513(a)(1), title X, 
§ 1061(c), title XV, § 1501(c)(3), Feb. 10, 1996, 110 
Stat. 286, 288, 305, 442, 498; Pub. L. 105-85, div. A, 
title IV, § 413(b), title V, §522(i)(l), Nov. 18, 1997, 
111 Stat. 1720, 1736; Pub. L. 106-65, div. A, title 
IV, §415, Oct. 5, 1999, 113 Stat. 587; Pub. L. 
106-398, §1 [[div. A], title IV, §422], Oct. 30, 2000, 
114 Stat. 1654, 1654A-96; Pub. L. 107-107, div. A, 
title IV, §§ 421(a), 422, Dec. 28, 2001, 115 Stat. 1076, 
1077; Pub. L. 107-314, div. A, title IV, §403, Dec. 
2, 2002, 116 Stat. 2525; Pub. L. 108-136, div. A, title 

IV, § 403(a), (b), Nov. 24, 2003, 117 Stat. 1450, 1451; 
Pub. L. 108-375, div. A, title IV, §416(a)-(d), title 

V, § 512(b), Oct. 28, 2004, 118 Stat. 1866, 1867, 1880; 
Pub. L. 109-364, div. A, title X, § 1071(a)(1), 
(g)(1)(A), Oct. 17, 2006, 120 Stat. 2398, 2402; Pub. L. 
110-181, div. A, title IV, §§ 416(b), 417, Jan. 28, 
2008, 122 Stat. 91, 92; Pub. L. 111-84, div. A, title 
IV, §418, Oct. 28, 2009, 123 Stat. 2268.) 

Prior Provisions 

A prior section 115, added Pub. L. 93-155, title VIII, 
§ 803(a), Nov. 16, 1973, 87 Stat. 612, §138(b)-(d); amended 
Pub. L. 94-361, title III, §302, July 14, 1976, 90 Stat. 924; 
Pub. L. 96-107, title HI, § 303(b), Nov. 9, 1979, 93 Stat. 806; 
Pub. L. 96-513, title I, §102, Dec. 12, 1980, 94 Stat. 2840; 
Pub. L. 97-22, §2(b), July 10, 1981, 95 Stat. 124; Pub. L. 
97-86, title IX, §§902, 903, Dec. 1, 1981, 95 Stat. 1113, 1114; 
Pub. L. 97-252, title IV, § 402(a), Sept. 8, 1982, 96 Stat. 
725; Pub. L. 97-295, §1(3), Oct. 12, 1982, 96 Stat. 1289; Pub. 
L. 99-145, title XII, §1208, Nov. 8, 1985, 99 Stat. 723; re- 
numbered §115, Pub. L. 99-433, title I, §§ 101(a)(2), 
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110(b)(4), (5), Oct. 1, 1986, 100 Stat. 994, 1002; Pub. L. 
99-661, dlv. A, title IV, §§ 411(c) [(d)], 413, Nov. 14, 1986, 

100 Stat. 3861, 3862; Pub. L. 100-26, §V(j)(2), Apr. 21, 198V, 

101 Stat. 283; Pub. L. 100-456, dlv. A, title VI, §641, Sept. 
29, 1988, 102 Stat. 198V, related to annual authorization 
of personnel strengths and annual manpower require- 
ments reports, prior to repeal and reenactment as sec- 
tions 115, 115a, 115b [now 10541], 123a, and 129a of this 
title by Pub. L. 101-510, § 1483(a), (b). 

Amendments 

2009 — Subsec. (g). Pub. L. 111-84 amended subsec. (g) 
generally. Prior to amendment, subsec. (g) related to 
authority for service secretary variances for active- 
duty end strengths. 

2008— Subsec. (b)(4). Pub. L. 110-181, § 416(b), added 
par. (4). 

Subsec. (f)(3). Pub. L. 110-181, §417, substituted "3 per- 
cent" for "2 percent". 

2006— Subsec. (a)(1)(A). Pub. L. 109-364, § 10Vl(g)(l)(A), 
made technical correction to directory language of 
Pub. L. 108-3V5, § 416(a)(1). See 2004 Amendment note 
below. 

Subsec. (i). Pub. L. 109-364, § 10Vl(a)(l)(A), struck out 
heading and text of subsec. (i) enacted by Pub. L. 
108-3V5, § 512(b). Text read as follows: "In counting full- 
time National Guard duty personnel for the purpose of 
end-strengths authorized pursuant to subsection (a)(1), 
persons involuntarily performing homeland defense ac- 
tivities under chapter 9 of title 32 shall be excluded." 

Subsec. (i)(13). Pub. L. 109-364, § 10Vl(a)(l)(B), added 
par. (13). 

2004— Subsec. (a)(1)(A). Pub. L. 108-3V5, § 416(a)(1), as 
amended by Pub. L. 109-364, §10Vl(g)(l)(A), inserted "un- 
less on active duty pursuant to subsection (b)" after 
"funds appropriated for active-duty personnel". 

Subsec. (a)(1)(B). Pub. L. 108-3V5, § 416(a)(2), inserted 
"unless on active duty or full-time National Guard 
duty pursuant to subsection (b)" after "reserve person- 
nel". 

Subsec. (b). Pub. L. 108-3V5, § 416(a)(4), added subsec. 

(b) . Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 108-3V5, §416(a)(3), redesignated 
subsec. (b) as (c). Former subsec. (c) redesignated (d). 

Subsec. (c)(3). Pub. L. 108-3Y5, § 416(b), added par. (3). 

Subsec. (d). Pub. L. 108-3V5, § 416(a)(3), redesignated 
subsec. (c) as (d). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 108-3V5, §416(a)(3), redesignated 
subsec. (d) as (e). Former subsec. (e) redesignated (f). 

Subsec. (e)(1). Pub. L. 108-3V5, § 416(d)(1)(A), sub- 
stituted "subsection (a) or (d)" for "subsection (a) or 

(c) ". 

Subsec. (e)(2). Pub. L. 108-3V5, § 416(d)(1)(B), sub- 
stituted "subsections (a) and (d)" for "subsections (a) 
and (c)" in subpar. (A) and substituted "pursuant to 
subsection (f)) and subsection (d)" for "pursuant to sub- 
section (e)) and subsection (c)" in subpars. (A) and (B). 

Subsec. (f). Pub. L. 108-3V5, § 416(c)(1), struck out 
"End" after "Reserve" in heading. 

Pub. L. 108-3V5, § 416(a)(3), redesignated subsec. (e) as 
(f). Former subsec. (f) redesignated (g). 

Subsec. (f)(4). Pub. L. 108-3V5, §416(c)(2)-(4), added par. 
(4). 

Subsec. (g). Pub. L. 108-3V5, § 416(a)(3), redesignated 
subsec. (f) as (g). Former subsec. (g) redesignated (h). 

Subsec. (g)(2). Pub. L. 108-3V5, § 416(d)(2), substituted 
"subsection (f)(1)" for "subsection (e)(1)". 

Subsec. (h). Pub. L. 108-3V5, § 416(a)(3), redesignated 
subsec. (g) as (h). Former subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 108-3V5, § 512(b), added subsec. (i) 
relating to certain full-time National Guard duty per- 
sonnel excluded from counting for full-time National 
Guard duty end strengths. 

Pub. L. 108-3V5, § 416(d)(3), amended heading and text 
of subsec. (i) generally, substituting provisions relating 
to 12 categories of personnel excluded from counting 
for active-duty end strengths for provisions relating to 
11 categories of active-duty personnel excluded from 
counting for active-duty end strengths. 

Pub. L. 108-3V5, § 416(a)(3), redesignated subsec. (h) as 
(i). 



2003— Subsecs. (a), (b). Pub. L. 108-136, § 403(b)(1), (2), 
inserted headings. 

Subsec. (c). Pub. L. 108-136, § 403(a)(1), (b)(3), redesig- 
nated subsec. (g) as (c), transferred it to appear after 
subsec. (b), and inserted heading. Former subsec. (c) re- 
designated (e). 

Subsec. (d). Pub. L. 108-136, § 403(a)(3), added subsec. 
(d). Former subsec. (d) redesignated (h). 

Subsec. (e). Pub. L. 108-136, § 403(a)(1), (b)(4), redesig- 
nated subsec. (c) as (e), transferred it to appear after 
subsec. (d), and inserted heading. Former subsec. (e) re- 
designated (g). 

Subsec. (f). Pub. L. 108-136, § 403(b)(5), inserted head- 
ing and, in par. (2), substituted "subsection (e)(1)" for 
"subsection (c)(1)". 

Subsec. (g). Pub. L. 108-136, § 403(a)(1), (b)(6), redesig- 
nated subsec. (e) as (g), transferred it to appear after 
subsec. (f), and inserted heading. Former subsec. (g) re- 
designated (c). 

Subsec. (h). Pub. L. 108-136, § 403(a)(2), (b)(7), redesig- 
nated subsec. (d) as (h), transferred it to appear at end 
of section, and inserted heading. 

2002— Subsec. (c)(1). Pub. L. 10V-314, § 403(a), sub- 
stituted "3 percent" for "2 percent". 

Subsec. (f). Pub. L. 10V-314, § 403(b), added subsec. (f). 

2001— Subsec. (c)(1). Pub. L. 10V-10V, § 421(a), sub- 
stituted "2 percent" for "1 percent". 

Subsec. (d)(10), (11). Pub. L. 10V-107, §422, added pars. 
(10) and (11). 

2000— Subsec. (d)(9). Pub. L. 106-398 added par. (9). 

1999— Subsec. (c)(3). Pub. L. 106-65 added par. (3). 

199V— Subsec. (g). Pub. L. 105-85, §522(i)(l), inserted 
"(dual status)" after "military technicians" in first 
sentence and after "military technician" in second sen- 
tence. 

Pub. L. 105-85, §413(b), inserted at end "In each budg- 
et submitted by the President to Congress under sec- 
tion 1105 of title 31, the end strength requested for mili- 
tary technicians (dual status) for each reserve compo- 
nent of the Army and Air Force shall be specifically set 
forth." 

1996— Subsec. (a)(3). Pub. L. 104-106, § 1061(c)(1), struck 
out par. (3) which read as follows: "The average mili- 
tary training student loads for each of the armed forces 
(other than the Coast Guard)." 

Subsec. (b). Pub. L. 104-106, § 1061(c)(2), inserted "or" 
at end of par. (1), substituted a period for "; or" at end 
of par. (2), and struck out par. (3) which read as follows: 
"training military personnel in the training categories 
described in subsection (f) of any of the armed forces 
(other than the Coast Guard) unless the average stu- 
dent load of that armed force for that fiscal year has 
been authorized by law." 

Subsec. (c)(1). Pub. L. 104-106, § 401(c), substituted "1 
percent" for "0.5 percent". 

Subsec. (d)(1). Pub. L. 104-106, § 1501(c)(3)(A), sub- 
stituted "section 12302" for "section 6V3". 

Subsec. (d)(2). Pub. L. 104-106, § 1501(c)(3)(B), sub- 
stituted "section 12304" for "section 6V3b". 

Subsec. (d)(3). Pub. L. 104-106, § 1501(c)(3)(C), sub- 
stituted "section 12406" for "section 3500 or 8500". 

Subsec. (d)(8). Pub. L. 104-106, §415, added par. (8). 

Subsec. (f). Pub. L. 104-106, § 1061(c)(3), struck out sub- 
sec. (f) which read as follows: "Authorization under 
subsection (a)(3) is not required for unit or crew train- 
ing student loads, but is required for student loads for 
the following individual training categories: 
"(1) Recruit and specialized training. 
"(2) Flight training. 

"(3) Professional training in military and civilian 
institutions. 

"(4) Officer acquisition training." 
Subsec. (g). Pub. L. 104-106, § 513(a)(1), added subsec. 
(g). 

1991— Subsec. (a)(4). Pub. L. 102-190, § 312(a)(1), struck 
out par. (4) which read as follows: "The end strength for 
civilian personnel for each component of the Depart- 
ment of Defense." 

Subsec. (b)(2) to (4). Pub. L. 102-190, § 312(a)(2), in- 
serted "or" at end of par. (2), substituted a period for 
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"; or" at end of par. (3), and struck out par. (4) which 
read as follows: "the use of the civilian personnel of 
any component of the Department of Defense unless 
the end strength for civilian personnel of that compo- 
nent for that fiscal year has been authorized by law." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(1)(A) is effective as of Oct. 28, 2004, and 
as if included in Pub. L. 108-375 as enacted. 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title IV, § 403(d), Nov. 24, 2003, 

117 Stat. 1452, provided that: "Subsection (d) of section 
115 of title 10, United States Code, as added by sub- 
section (a)(3), shall apply with respect to the budget re- 
quest for fiscal year 2005 and thereafter." 

Effective Date of 1996 Amendment 

Section 513(a)(2) of Pub. L. 104-106 provided that: 
"The amendment made by paragraph (1) [amending this 
section] does not apply with respect to fiscal year 
1995 " 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Regulations 

Pub. L. 108-375, div. A, title IV, §416(m), Oct. 28, 2004, 

118 Stat. 1869, provided that: "The Secretary of Defense 
shall prescribe by regulation the meaning of the term 
'operational support' for purposes of paragraph (1) of 
subsection (b) of section 115 of title 10, United States 
Code, as added by subsection (a)." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Additional Authority for Increases of Army Ac- 
tive Duty Personnel End Strengths for Fiscal 
Years 2008 and 2009 

Pub. L. 108-375, div. A, title IV, §403, Oct. 28, 2004, 118 
Stat. 1863, as amended by Pub. L. 109-163, div. A, title 
IV, §403, Jan. 6, 2006, 119 Stat. 3219; Pub. L. 109-364, div. 
A, title IV, §403, Oct. 17, 2006, 120 Stat. 2169, which au- 
thorized the Secretary of Defense, for each of fiscal 
years 2008 and 2009, to establish the active-duty end 
strengths for the Army and the Marine Corps at num- 
bers greater than the numbers otherwise authorized by 
law up to the numbers equal to the fiscal-year 2007 
baseline plus 20,000 with respect to the Army and plus 
4,000 with respect to the Marine Corps, was repealed by 
Pub. L. 110-181, div. A, title IV, § 403(h), Jan. 28, 2008, 122 
Stat. 87. 

Authorization for Increase in Active-Duty End 
Strengths for Fiscal Year 1996 

Pub. L. 104-106, div. A, title IV, §432, Feb. 10, 1996, 110 
Stat. 290, authorized $112,000,000 to be appropriated to 
the Department of Defense for fiscal year 1996 to in- 
crease the number of active-component military per- 
sonnel for that fiscal year and provided that end- 
strength authorizations would each be deemed to be in- 
creased as necessary. 

End Strengths for Military Technicians (Dual 
Status) 

Pub. L. 109-163, div. A, title IV, §413, Jan. 6, 2006, 119 
Stat. 3221, which authorized the minimum number of 



military technicians (dual status) as of the last day of 
a fiscal year for each of the reserve components of the 
Army and the Air Force, was from the National De- 
fense Authorization Act for Fiscal Year 2006 and was re- 
peated in provisions of subsequent authorization acts 
which are not set out in the Code. Similar provisions 
were contained in the following prior authorization 
acts: 

Pub. L. 108-375, div. A, title IV, §413, Oct. 28, 2004, 118 
Stat. 1865. 

Pub. L. 108-136, div. A, title IV, §413, Nov. 24, 2003, 117 
Stat. 1453. 

Pub. L. 107-314, div. A, title IV, §413, Dec. 2, 2002, 116 
Stat. 2527. 

Pub. L. 107-107, div. A, title IV, §413, Dec. 28, 2001, 115 
Stat. 1070. 

Pub. L. 106-398, §1 [[div. A], title IV, §413], Oct. 30, 
2000, 114 Stat. 1654, 1654A-93. 

Pub. L. 106-65, div. A, title IV, §413, Oct. 5, 1999, 113 
Stat. 586. 

Pub. L. 105-261, div. A, title IV, §413, Oct. 17, 1998, 112 
Stat. 1997. 

Pub. L. 105-85, div. A, title IV, § 413(a), Nov. 18, 1997, 
111 Stat. 1720. 

Pub. L. 104-201, div. A, title IV, § 413(a), Sept. 23, 1996, 
110 Stat. 2507. 

Pub. L. 104-106, div. A, title V, § 513(b), Feb. 10, 1996, 
110 Stat. 305. 

Comptroller General Review of Proposed Army 
End Strength Allocations 

Pub. L. 104-106, title V, §552, Feb. 10, 1996, 110 Stat. 
319, provided that, during fiscal years 1996 through 2001, 
the Comptroller General was (1) to analyze the plans of 
the Secretary of the Army for the allocation of as- 
signed active component end strengths for the Army 
through the requirements process known as Total 
Army Analysis 2003 and through any subsequent simi- 
lar requirements process of the Army that was con- 
ducted before 2002, (2) to consider whether the proposed 
active component end strengths and planned allocation 
of forces for that period was sufficient to implement 
the national military strategy, and (3) to submit to 
Congress an annual report by Mar. 1 of each year 
through 2002 on the Comptroller General's findings and 
conclusions, prior to repeal by Pub. L. 107-107, div. A, 
title V, §595, Dec. 28, 2001, 115 Stat. 1126. 

Effect of Reserve Component on Computation of 
End Strength Limitation for Active Forces for 
Fiscal Year 1995 

Pub. L. 103-337, div. A, title XIII, § 1316(c), Oct. 5, 1994, 
108 Stat. 2899, provided that a member of a reserve com- 
ponent who is on active duty under a call or order to 
active duty for 180 days or more for activities under 
section 168 of this title shall not be counted (under sub- 
sec. (a)(1) of this section) against the applicable end 
strength limitation for members of the Armed Forces 
on active duty for fiscal year 1995 prescribed in section 
401 of Pub. L. 103-337, formerly set out below. 

End Strengths for Active Forces 

Pub. L. 109-163, div. A, title IV, §401, Jan. 6, 2006, 119 
Stat. 3218, which authorized specified strengths for 
Armed Forces active duty personnel as of Sept. 30, 2006, 
and provided that costs for that fiscal year of active 
duty personnel of the Army and the Marine Corps in ex- 
cess of specified amounts would be paid out of funds au- 
thorized to be appropriated for that fiscal year for a 
contingent emergency reserve fund or as an emergency 
supplemental appropriation, was from the National De- 
fense Authorization Act for Fiscal Year 2006 and was re- 
peated in provisions of subsequent authorization acts 
which are not set out in the Code. Similar provisions 
were contained in the following prior authorization 
acts: 

Pub. L. 108-375, div. A, title IV, §401, Oct. 28, 2004, 118 
Stat. 1862. 

Pub. L. 108-136, div. A, title IV, §401, Nov. 24, 2003, 117 
Stat. 1450. 
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Pub. L. 107-314, div. A, title IV, §401, Dec. 2, 2002, 116 
Stat. 2524. 

Pub. L. 107-107, div. A, title IV, §401, Dec. 28, 2001, 115 
Stat. 1069. 

Pub. L. 106-398, §1 [[div. A], title IV, §401], Oct. 30, 
2000, 114 Stat. 1654, 1654A-92. 

Pub. L. 106-65, div. A, title IV, §401, Oct. 5, 1999, 113 
Stat. 585. 

Pub. L. 105-261, div. A, title IV, §401, Oct. 17, 1998, 112 
Stat. 1995. 

Pub. L. 105-85, div. A, title IV, §401, Nov. 18, 1997, 111 
Stat. 1719. 

Pub. L. 104-201, div. A, title IV, §401, Sept. 23, 1996, 110 
Stat. 2503. 

Pub. L. 104-106, div. A, title IV, §401(a), Feb. 10, 1996, 
110 Stat. 285. 

Pub. L. 103-337, div. A, title IV, §401, Oct. 5, 1994, 108 
Stat. 2743. 

Pub. L. 103-160, div. A, title IV, §§401, 403, Nov. 30, 
1993, 107 Stat. 1639, 1640. 

Pub. L. 102-484, div. A, title IV, §§401, 402, Oct. 23, 
1992, 106 Stat. 2397. 

Pub. L. 102-190, div. A, title IV, §401, title VI, §664, 
Dec. 5, 1991, 105 Stat. 1349, 1399. 

Pub. L. 101-510, div. A, title IV, §§401, 402, Nov. 5, 1990, 
104 Stat. 1543, 1544; Pub. L. 102-25, title II, §§ 201(a), 202, 
205(a), Apr. 6, 1991, 105 Stat. 79, 80; Pub. L. 104-106, div. 
A, title XV, § 1502(c)(4)(A), Feb. 10, 1996, 110 Stat. 507. 

Pub. L. 101-189, div. A, title IV, §401, Nov. 29, 1989, 103 
Stat. 1431, as amended by Pub. L. 101-510, div. A, title 
IV, § 401(d), Nov. 5, 1990, 104 Stat. 1544. 

Pub. L. 100-456, div. A, title IV, §401, Sept. 29, 1988, 102 
Stat. 1963. 

Pub. L. 100-180, div. A, title IV, §401, Dec. 4, 1987, 101 
Stat. 1081. 

Pub. L. 99-661, div. A, title IV, §401, Nov. 14, 1986, 100 
Stat. 3859. 

Pub. L. 99-145, title IV, §401, Nov. 8, 1985, 99 Stat. 618. 
Pub. L. 98-525, title IV, §401, Oct. 19, 1984, 98 Stat. 
2516. 

Pub. L. 98-94, title IV, §401, Sept. 24, 1983, 97 Stat. 629. 

Pub. L. 97-252, title IV, §401, Sept. 8, 1982. 96 Stat. 725. 

Pub. L. 97-86, title IV, §401, Dec. 1, 1981, 95 Stat. 1104, 
as amended by Pub. L. 97-252, title IX, §903, Sept. 8, 
1982, 96 Stat. 729. 

Pub. L. 96-342, title III, §301, Sept. 8, 1980, 94 Stat. 
1082, as amended by Pub. L. 97-39, title III, §301, Aug. 
14, 1981, 95 Stat. 940. 

Pub. L. 96-107, title III, §301, Nov. 9, 1979, 93 Stat. 806. 

Pub. L. 95^85, title III, §301, Oct. 20, 1978, 92 Stat. 
1613. 

Pub. L. 95-79, title III, §301, July 30, 1977, 91 Stat. 326. 
Pub. L. 94-361, title III, §301, July 14, 1976, 90 Stat. 924. 
Pub. L. 94-106, title III, §301, Oct. 7, 1975, 89 Stat. 532. 
Pub. L. 93-365, title III, §301, Aug. 5, 1974, 88 Stat. 401. 
Pub. L. 93-155, title III, §301, Nov. 16, 1973, 87 Stat. 607. 
Pub. L. 92-436, title III, §301, Sept. 26, 1972, 86 Stat. 
735. 

Minimum Number of Navy Health Professions 
Officers 

Section 718(b) of Pub. L. 102-190 provided that, of the 
total number of officers authorized to be serving on ac- 
tive duty in Navy on last day of a fiscal year, 12,510 
were to be available only for assignment to duties in 
health profession specialties, prior to repeal by Pub. L. 
104-106, div. A, title V, § 564(d)(2), Feb. 10, 1996, 110 Stat. 
327. 

Limitations on Reductions in Medical Personnel 

Section 711 of Pub. L. 101-510, as amended by Pub. L. 
102-190, div. A, title VII, § 718(a), Dec. 5, 1991, 105 Stat. 
1404, prohibited Secretary of Defense from reducing 
number of medical personnel of Department of Defense 
below baseline number unless Secretary certified to 
Congress that number of such personnel being reduced 
was excess to current and projected needs of military 
departments, and such reduction would not result in in- 
crease in cost of health care services provided under Ci- 



vilian Health and Medical Program of the Uniformed 
Services, and, in case of military medical personnel, in- 
cluded in certification information on strength levels 
for individual category of medical personnel involved 
in reduction as of Sept. 30, 1989, projected requirements 
of Department over 5-fiscal year period following fiscal 
year in which certification was submitted for medical 
personnel in category of medical personnel involved, 
and strength level recommended for each component of 
Armed Forces for most recent fiscal year for which 
Secretary submitted recommendations pursuant to sec- 
tion 115a(g)(l) of this title for personnel in category of 
medical personnel involved, prior to repeal by Pub. L. 
104-106, div. A, title V, § 564(d)(1), Feb. 10, 1996, 110 Stat. 
327. See section 129c of this title. 

Operation Desert Shield Increase in End 
Strengths of Active Duty Personnel; Authority; 
Certification 

Section 1117 of Pub. L. 101-510, authorized Secretary 
of Defense, after determining that operational require- 
ments of Operation Desert Shield so require, to in- 
crease the end strengths of active duty personnel for 
fiscal year 1991 by an amount not greater than 0.5 per- 
cent of the total end strengths authorized by section 
401 of Pub. L. 101-510, set out above, and required cer- 
tification by Secretary to Committees on Armed Serv- 
ices of Senate and House of Representatives of neces- 
sity of such increase, prior to repeal by Pub. L. 102-25, 
title II, §204, Apr. 6, 1991, 105 Stat. 80. 

§115a. Annual defense manpower requirements 
report 

(a) The Secretary of Defense shall submit to 
Congress an annual defense manpower require- 
ments report. The report, which shall be in writ- 
ing, shall be submitted each year not later than 
45 days after the date on which the President 
submits to Congress the budget for the next fis- 
cal year under section 1105 of title 31. The report 
shall contain the Secretary's recommendations 
for — 

(1) the annual active-duty end-strength level 
for each component of the armed forces for the 
next fiscal year; 

(2) the annual civilian personnel require- 
ments level for each component of the Depart- 
ment of Defense for the next fiscal year and 
the civilian end-strength level for the prior 
fiscal year; and 

(3) the projected number of contractor per- 
sonnel full-time equivalents required to pro- 
vide contract services (as that term is defined 
in section 235 of this title) for each component 
of the Department of Defense for the next fis- 
cal year and the contractor personnel full- 
time equivalents that provided contract serv- 
ices for each component of the Department of 
Defense for the prior fiscal year as reported in 
the inventory of contracts for services re- 
quired by section 2330a(c) of this title. 

(b) (1) The Secretary shall include in each re- 
port under subsection (a) justification for the 
strength levels recommended and an expla- 
nation of the relationship between the personnel 
strength levels recommended for that fiscal year 
and the national security policies of the United 
States in effect at the time. 

(2) The justification and explanation shall 
specify in detail for all major military force 
units (including each land force division, carrier 
and other major combatant vessel, air wing, and 
other comparable unit) the following: 
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(A) Unit mission and capability. 

(B) Strategy which the unit supports. 

(3) The justification and explanation shall also 
specify in detail the manpower required to per- 
form the medical missions of each of the armed 
forces and of the Department of Defense. 

(c) The Secretary shall include in each report 
under subsection (a) a detailed discussion of the 
following: 

(1) The manpower required for support and 
overhead functions within the armed forces 
and the Department of Defense. 

(2) The relationship of the manpower re- 
quired for support and overhead functions to 
the primary combat missions and support poli- 
cies. 

(3) The manpower required to be stationed or 
assigned to duty in foreign countries and 
aboard vessels located outside the territorial 
limits of the United States, its territories, and 
possessions. 

(d) The Secretary shall also include in each 
such report, with respect to each armed force 
under the jurisdiction of the Secretary of a mili- 
tary department, the following: 

(1) The number of positions that require war- 
rant officers or commissioned officers serving 
on active duty in each of the officer grades 
during the current fiscal year and the esti- 
mated number of such positions for each of the 
next five fiscal years. 

(2) The estimated number of officers that 
will be serving on active duty in each grade on 
the last day of the current fiscal year and the 
estimated numbers of officers that will be 
needed on active duty on the last day of each 
of the next five fiscal years. 

(3) An estimate and analysis for the current 
fiscal year and for each of the next five fiscal 
years of gains to and losses from the number 
of members on active duty in each officer 
grade, including a tabulation of— 

(A) retirements displayed by year of active 
commissioned service; 

(B) discharges; 

(C) other separations; 

(D) deaths; 

(E) promotions; and 

(F) reserve and regular officers ordered to 
active duty. 

(e) (1) In each such report, the Secretary shall 
also include recommendations for the end- 
strength levels for medical personnel for each 
component of the armed forces as of the end of 
the next fiscal year. 

(2) For purposes of this subsection, the term 
"medical personnel" includes — 

(A) in the case of the Army, members of the 
Medical Corps, Dental Corps, Nurse Corps, 
Medical Service Corps, Veterinary Corps, and 
Army Medical Specialist Corps; 

(B) in the case of the Navy, members of the 
Medical Corps, Dental Corps, Nurse Corps, and 
Medical Service Corps; 

(C) in the case of the Air Force, members 
designated as medical officers, dental officers, 
Air Force nurses, medical service officers, and 
biomedical science officers; 

(D) enlisted members engaged in or support- 
ing medically related activities; and 



(E) such other personnel as the Secretary 
considers appropriate. 

(f) The Secretary shall also include in each 
such report the following information with re- 
spect to personnel assigned to or supporting 
major Department of Defense headquarters ac- 
tivities: 

(1) The military end strength and civilian 
full-time equivalents assigned to major De- 
partment of Defense headquarters activities 
for the preceding fiscal year and estimates of 
such numbers for the current fiscal year and 
subsequent fiscal years. 

(2) A summary of the replacement during 
the preceding fiscal year of contract 
workyears providing support to major Depart- 
ment of Defense headquarters activities with 
military end strength or civilian full-time 
equivalents, including an estimate of the num- 
ber of contract workyears associated with the 
replacement of contracts performing inher- 
ently governmental or exempt functions. 

(3) The plan for the continued review of con- 
tract personnel supporting major Department 
of Defense headquarters activities for possible 
conversion to military or civilian performance 
in accordance with section 2463 of this title. 

(4) The amount of any adjustment in the 
limitation on personnel made by the Secretary 
of Defense or the Secretary of a military de- 
partment, and, for each adjustment made pur- 
suant to section 1111(b)(2) of the Duncan 
Hunter National Defense Authorization Act 
for Fiscal Year 2009 (10 U.S.C. 143 note), the 
purpose of the adjustment. 

[(g) Redesignated (e)] 

(h) In each such report, the Secretary shall in- 
clude a separate report on the Army and Air 
Force military technician programs. The report 
shall include a presentation, shown by reserve 
component and shown both as of the end of the 
preceding fiscal year and for the next fiscal 
year, of the following (displayed in the aggre- 
gate and separately for military technicians 
(dual status) and non-dual status military tech- 
nicians): 

(1) The number of military technicians re- 
quired to be employed (as specified in accord- 
ance with Department of Defense procedures), 
the number authorized to be employed under 
Department of Defense personnel procedures, 
and the number actually employed. 

(2) Within each of the numbers under para- 
graph (1)— 

(A) the number applicable to a reserve 
component management headquarter organi- 
zation; and 

(B) the number applicable to high-priority 
units and organizations (as specified in sec- 
tion 10216(a) of this title). 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1483(a), Nov. 5, 1990, 104 Stat. 1711; amended 
Pub. L. 102-190, div. A, title X, § 1061(a)(1), Dec. 
5, 1991, 105 Stat. 1472; Pub. L. 104-106, div. A, title 
V, § 513(e), title X, § 1061(d), Feb. 10, 1996, 110 
Stat. 307, 442; Pub. L. 105-85, div. A, title V, 
§522(i)(2), Nov. 18, 1997, 111 Stat. 1736; Pub. L. 
105-261, div. A, title IV, §403, Oct. 17, 1998, 112 
Stat. 1996; Pub. L. 111-84, div. A, title XI, 
§1109(b)(l)-(2)(B)(i), Oct. 28, 2009, 123 Stat. 2492, 
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2493; Pub. L. 112-81, div. A, title IX, §934, Dec. 31, 
2011, 125 Stat. 1544.) 

References in Text 

Section 1111(b)(2) of the Duncan Hunter National De- 
fense Authorization Act for Fiscal Year 2009, referred 
to in subsec. (f)(4), is section 1111(b)(2) of Pub. L. 
110-417, which is set out as a note under section 143 of 
this title. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 115(b)(1)(D), (3), (c)(2) of this title, 
prior to repeal by Pub. L. 101-510, § 1483(a). 

Amendments 

2011— Subsec. (a)(2), (3). Pub. L. 112-81 added pars. (2) 
and (3) and struck out former par. (2) which read as fol- 
lows: "the annual civilian personnel end-strength level 
for each component of the Department of Defense for 
the next fiscal year." 

2009— Pub. L. 111-84, § 1109(b)(2)(B)(i), inserted "de- 
fense" before "manpower" in section catchline. 

Subsec. (a). Pub. L. 111-84, § 1109(b)(2)(A), inserted 
"defense" before "manpower requirements report" in 
introductory provisions. 

Subsec. (f). Pub. L. 111-84, § 1109(b)(1), added subsec. 
(f). 

1998 — Subsec. (a). Pub. L. 105-261, in introductory pro- 
visions, struck out ", not later than February 15 of 
each fiscal year," after "submit to Congress" and sub- 
stituted "The report, which shall be in writing, shall be 
submitted each year not later than 45 days after the 
date on which the President submits to Congress the 
budget for the next fiscal year under section 1105 of 
title 31. The report" for "The report shall be in writing 
and". 

1997— Subsec. (h). Pub. L. 105-85, §522(i)(2)(A), inserted 
"(displayed in the aggregate and separately for mili- 
tary technicians (dual status) and non-dual status mili- 
tary technicians)" after "of the following" in introduc- 
tory provisions. 

Subsec. (h)(3). Pub. L. 105-85, §522(i)(2)(B), struck out 
par. (3) which read as follows: "Within each of the num- 
bers under paragraph (1), the numbers of military tech- 
nicians who are not themselves members of a reserve 
component (so-called 'single-status' technicians), with 
a further display of such numbers as specified in para- 
graph (2)." 

1996— Subsec. (b)(2)(C). Pub. L. 104-106, § 1061(d)(1), 
struck out subpar. (C) which read as follows: "Area of 
deployment and illustrative areas of potential deploy- 
ment, including a description of any United States 
commitment to defend such areas." 

Subsec. (d). Pub. L. 104-106, § 1061(d)(3), redesignated 
subsec. (e) as (d) and struck out pars. (4) and (5) which 
read as follows: 

"(4) An analysis of the distribution of each of the fol- 
lowing categories of officers serving on active duty on 
the last day of the preceding fiscal year by grade in 
which serving and years of active commissioned serv- 
ice: 

"(A) Regular officers. 

"(B) Reserve officers on the active-duty list. 
"(C) Reserve officers described in clauses (B) and 
(C) of section 523(b)(1) of this title. 

"(D) Officers other than those specified in subpara- 
graphs (A), (B), and (C) serving in a temporary grade. 
"(5) An analysis of the number of officers and enlisted 
members serving on active duty for training as of the 
last day of the preceding fiscal year under orders speci- 
fying an aggregate period in excess of 180 days and an 
estimate for the current fiscal year of the number that 
will be ordered to such duty, tabulated by — 
"(A) recruit and specialized training; 
"(B) flight training; 

"(C) professional training in military and civilian 
institutions; and 

"(D) officer acquisition training." 



Pub. L. 104-106, § 1061(d)(2), struck out subsec. (d) 
which read as follows: "In each such report, the Sec- 
retary shall also — 

"(1) identify, define, and group by mission and by 

region the types of military bases, installations, and 

facilities; 

"(2) provide an explanation and justification of the 
relationship between this base structure and the pro- 
posed military force structure; and 

"(3) provide a comprehensive identification of base 
operating support costs and an evaluation of possible 
alternatives to reduce those costs." 
Subsec. (e). Pub. L. 104-106, § 1061(d)(5), redesignated 
subsec. (g) as (e). Former subsec. (e) redesignated (d). 

Subsec. (f). Pub. L. 104-106, § 1061(d)(4), struck out sub- 
sec. (f) which read as follows: "In each such report, the 
Secretary shall also include recommendations for the 
average student load for each category of training for 
each component of the armed forces for the next three 
fiscal years. The Secretary shall include in the report 
justification for, and explanation of, the average stu- 
dent loads recommended." 

Subsec. (g). Pub. L. 104-106, § 1061(d)(5), redesignated 
subsec. (g) as (e). 
Subsec. (h). Pub. L. 104-106, § 513(e), added subsec. (h). 
1991— Subsec. (d)(3). Pub. L. 102-190 inserted "provide" 
before "a comprehensive". 

Assessment op Structure and Mix op Active and 
Reserve Forces 

Section 402 of Pub. L. 102-190, as amended by Pub. L. 
102-484, div. A, title V, § 513(b), Oct. 23, 1992, 106 Stat. 
2406, required Secretary of Defense to submit to Con- 
gress a report containing an assessment of alternatives 
relating to structure and mix of active and reserve 
forces appropriate for carrying out assigned missions in 
mid- to late-1990s and an evaluation and recommenda- 
tions of Secretary and Chairman of Joint Chiefs of 
Staff as to mix or mixes of reserve and active forces 
considered acceptable to carry out expected future mis- 
sions, and further provided for matters to be included 
in report and evaluation, commencement of assess- 
ment, submission of interim and final reports, and 
funding for assessment. 

§ 115b. Biennial strategic workforce plan 

(a) Biennial Plan Required.— (1) The Sec- 
retary of Defense shall submit to the congres- 
sional defense committees in every even-num- 
bered year a strategic workforce plan to shape 
and improve the civilian employee workforce of 
the Department of Defense. 

(2) The Under Secretary of Defense for Person- 
nel and Readiness shall have overall responsibil- 
ity for developing and implementing the strate- 
gic workforce plan, in consultation with the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics. 

(b) Contents. — Each strategic workforce plan 
under subsection (a) shall include, at a mini- 
mum, the following: 

(1) An assessment of— 

(A) the critical skills and competencies 
that will be needed in the future within the 
civilian employee workforce by the Depart- 
ment of Defense to support national security 
requirements and effectively manage the De- 
partment during the five-year period cor- 
responding to the current future-years de- 
fense program under section 221 of this title; 

(B) the appropriate mix of military, civil- 
ian, and contractor personnel capabilities, 
as determined under the total force manage- 
ment policies and procedures established 
under section 129a of this title; 
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(C) the critical skills and competencies of 
the existing civilian employee workforce of 
the Department and projected trends in that 
workforce based on expected losses due to 
retirement and other attrition; and 

(D) gaps in the existing or projected civil- 
ian employee workforce of the Department 
that should be addressed to ensure that the 
Department has continued access to the 
critical skills and competencies described in 
subparagraphs (A) and (C). 

(2) A plan of action for developing and re- 
shaping the civilian employee workforce of the 
Department to address the gaps in critical 
skills and competencies identified under para- 
graph (1)(D), including — 

(A) specific recruiting and retention goals, 
especially in areas identified as critical 
skills and competencies under paragraph (1), 
including the program objectives of the De- 
partment to be achieved through such goals 
and the funding needed to achieve such 
goals; 

(B) specific strategies for developing, 
training, deploying, compensating, and mo- 
tivating the civilian employee workforce of 
the Department, including the program ob- 
jectives of the Department to be achieved 
through such strategies and the funding 
needed to implement such strategies; 

(C) any incentives necessary to attract or 
retain any civilian personnel possessing the 
skills and competencies identified under 
paragraph (1); 

(D) any changes in the number of person- 
nel authorized in any category of personnel 
listed in subsection (f)(1) or in the acquisi- 
tion workforce that may be needed to ad- 
dress such gaps and effectively meet the 
needs of the Department; 

(E) any changes in resources or in the 
rates or methods of pay for any category of 
personnel listed in subsection (f)(1) or in the 
acquisition workforce that may be needed to 
address inequities and ensure that the De- 
partment has full access to appropriately 
qualified personnel to address such gaps and 
meet the needs of the Department; and 

(P) any legislative changes that may be 
necessary to achieve the goals referred to in 
subparagraph (A). 

(3) An assessment, using results-oriented 
performance measures, of the progress of the 
Department in implementing the strategic 
workforce plan under this section during the 
previous year. 

(4) Any additional matters the Secretary of 
Defense considers necessary to address. 

(c) Senior Management, Functional, and 
Technical Workforce.— (1) Each strategic 
workforce plan under subsection (a) shall in- 
clude a separate chapter to specifically address 
the shaping and improvement of the senior man- 
agement, functional, and technical workforce 
(including scientists and engineers) of the De- 
partment of Defense. 

(2) For purposes of paragraph (1), each plan 
shall include, with respect to such senior man- 
agement, functional, and technical workforce — 



(A) an assessment of the matters set forth in 
subparagraphs (A) through (D) of subsection 

(h)(D; 

(B) a plan of action meeting the require- 
ments set forth in subparagraphs (A) through 
(F) of subsection (b)(2); 

(C) specific strategies for developing, train- 
ing, deploying, compensating, motivating, and 
designing career paths and career opportuni- 
ties; and 

(D) specific steps that the Department has 
taken or plans to take to ensure that such 
workforce is managed in compliance with the 
requirements of section 129 of this title and 
the policies and procedures established under 
section 129a of this title. 

(d) Defense Acquisition Workforce. — (1) 
Each strategic workforce plan under subsection 
(a) shall include a separate chapter to specifi- 
cally address the shaping and improvement of 
the defense acquisition workforce, including 
both military and civilian personnel. 

(2) For purposes of paragraph (1), each plan 
shall include, with respect to the defense acqui- 
sition workforce — 

(A) an assessment of the matters set forth in 
subparagraphs (A) through (D) of subsection 
(h)(1); 

(B) a plan of action meeting the require- 
ments set forth in subparagraphs (A) through 
(F) of subsection (b)(2); 

(C) specific steps that the Department has 
taken or plans to take to develop appropriate 
career paths for civilian employees in the ac- 
quisition field and to implement the require- 
ments of section 1722a of this title with regard 
to members of the armed forces in the acquisi- 
tion field; and 

(D) a plan for funding needed improvements 
in the acquisition workforce of the Depart- 
ment through the period of the future-years 
defense program, including — 

(i) the funding programmed for defense ac- 
quisition workforce improvements, includ- 
ing a specific identification of funding pro- 
vided in the Department of Defense Acquisi- 
tion Workforce Fund established under sec- 
tion 1705 of this title, along with a descrip- 
tion of how such funding is being imple- 
mented and whether it is being fully used; 
and 

(ii) a description of any continuing short- 
falls in funding available for the acquisition 
workforce. 

(e) Financial Management Workforce.— (1) 
Each strategic workforce plan under subsection 
(a) shall include a separate chapter to specifi- 
cally address the shaping and improvement of 
the financial management workforce of the De- 
partment of Defense, including both military 
and civilian personnel of that workforce. 

(2) For purposes of paragraph (1), each plan 
shall include, with respect to the financial man- 
agement workforce of the Department — 

(A) an assessment of the matters set forth in 
subparagraphs (A) through (D) of subsection 
(h)(1); 

(B) a plan of action meeting the require- 
ments set forth in subparagraphs (A) through 
(F) of subsection (b)(2); 
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(C) specific steps that the Department has 
taken or plans to take to develop appropriate 
career paths for civilian employees in the fi- 
nancial management field and to implement 
the requirements of section 1599d of this title; 
and 

(D) a plan for funding needed improvements 
in the financial management workforce of the 
Department through the period of the current 
future-years defense program under section 221 
of this title, including a description of any 
continuing shortfalls in funding available for 
that workforce. 

(f) Submittals by Secretaries of the Mili- 
tary Departments and Heads of the Defense 
Agencies. — The Secretary of Defense shall re- 
quire the Secretary of each military department 
and the head of each Defense Agency to submit 
a report to the Secretary addressing each of the 
matters described in this section. The Secretary 
of Defense shall establish a deadline for the sub- 
mittal of reports under this subsection that en- 
ables the Secretary to consider the material 
submitted in a timely manner and incorporate 
such material, as appropriate, into the strategic 
workforce plan required by this section. 

(g) Definitions. — In this section: 

(1) The term "senior management, func- 
tional, and technical workforce of the Depart- 
ment of Defense" includes the following cat- 
egories of Department of Defense civilian per- 
sonnel: 

(A) Appointees in the Senior Executive 
Service under section 3131 of title 5. 

(B) Persons serving in positions described 
in section 5376(a) of title 5. 

(C) Highly qualified experts appointed pur- 
suant to section 9903 of title 5. 

(D) Scientists and engineers appointed 
pursuant to section 342(b) of the National 
Defense Authorization Act for Fiscal Year 
1995 (Public Law 103-337; 108 Stat. 2721), as 
amended by section 1114 of the Floyd D. 
Spence National Defense Authorization Act 
for Fiscal Year 2001 (as enacted into law by 
Public Law 106-398 (114 Stat. 1654A-315)). 

(E) Scientists and engineers appointed pur- 
suant to section 1101 of the Strom Thurmond 
National Defense Authorization Act for Fis- 
cal Year 1999 (5 U.S.C. 3104 note). 

(F) Persons serving in the Defense Intel- 
ligence Senior Executive Service under sec- 
tion 1606 of this title. 

(G) Persons serving in Intelligence Senior 
Level positions under section 1607 of this 
title. 

(2) The term "acquisition workforce" in- 
cludes individuals designated under section 
1721 as filling acquisition positions. 

(Added Pub. L. 111-84, div. A, title XI, § 1108(a)(1), 
Oct. 28, 2009, 123 Stat. 2488; amended Pub. L. 
112-81, div. A, title IX, § 935(a)(1), (b), (c), title X, 
§1053, Dec. 31, 2011, 125 Stat. 1545, 1582.) 

References in Text 

Section 342(b) of the National Defense Authorization 
Act for Fiscal Year 1995, referred to in subsec. (g)(1)(D), 
is section 342(b) of Pub. L. 103-337, which is set out as 
a note under section 2358 of this title. 

Section 1101 of the Strom Thurmond National De- 
fense Authorization Act for Fiscal Year 1999, referred 



to in subsec. (g)(1)(E), is section 1101 of Pub. L. 105-261, 
which is set out as a note under section 3104 of Title 5, 
Government Organization and Employees. 

Prior Provisions 

A prior section 115b was renumbered section 10541 of 
this title. 

Amendments 

2011— Pub. L. 112-81, § 935(a)(1)(A), substituted "Bi- 
ennial strategic" for "Annual strategic" in section 
catchline. 

Subsec. (a). Pub. L. 112-81, § 935(a)(1)(B), substituted 
"Biennial" for "Annual" in heading. 

Subsec. (a)(1). Pub. L. 112-81, § 935(a)(1)(C), substituted 
"in every even-numbered year" for "on an annual 
basis". 

Subsec. (b)(1)(A). Pub. L. 112-81, § 935(b)(1), sub- 
stituted "five-year period corresponding to the current 
future-years defense program under section 221 of this 
title" for "seven-year period following the year in 
which the plan is submitted". 

Subsec. (b)(1)(B). Pub. L. 112-81, § 935(b)(2), inserted 
", as determined under the total force management 
policies and procedures established under section 129a 
of this title" before semicolon at end. 

Subsec. (c)(2)(D). Pub. L. 112-81, § 935(c), inserted "and 
the policies and procedures established under section 
129a of this title" before period at end. 

Subsecs. (e) to (g). Pub. L. 112-81, §1053, added subsec. 
(e) and redesignated former subsecs. (e) and (f) as (f) 
and (g), respectively. 

§ 1 16. Annual operations and maintenance report 

(a) (1) The Secretary of Defense shall submit to 
Congress a written report, not later than Feb- 
ruary 15 of each fiscal year, with respect to the 
operations and maintenance of the Army, Navy, 
Air Force, and Marine Corps for the next fiscal 
year. The Secretary shall include in each such 
report recommendations for — 

(A) the number of aircraft flying hours for 
the Army, Navy, Air Force, and Marine Corps 
for the next fiscal year, the number of ship 
steaming hours for the Navy for the next fiscal 
year, and the number of field training days for 
the combat arms battalions of the Army and 
Marine Corps for the next fiscal year; 

(B) the number of ships over 3,000 tons (full 
load displacement) in each Navy ship classi- 
fication on which major repair work should be 
performed during the next fiscal year; and 

(C) the number of airframe reworks, aircraft 
engine reworks, and vehicle overhauls which 
should be performed by the Army, Navy, Air 
Force, and Marine Corps during the next fiscal 
year. 

(2) The Secretary shall also include in each 
such report the justification for and an expla- 
nation of the level of funding recommended in 
the Budget of the President for the next fiscal 
year for aircraft flying hours, ship steaming 
hours, field training days for the combat arms 
battalions, major repair work to be performed 
on ships of the Navy, airframe reworks, aircraft 
engine reworks, and vehicle overhauls. 

(b) The Secretary may submit the report re- 
quired by subsection (a) by including the mate- 
rials required in the report as an exhibit to the 
defense authorization request submitted pursu- 
ant to section 113a of this title in the fiscal year 
concerned. 

(c) In this section: 
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(1) The term "combat arms battalions" 
means armor, infantry, mechanized infantry, 
air assault infantry, airborne infantry, ranger, 
artillery, and combat engineer battalions and 
armored cavalry and air cavalry squadrons. 

(2) The term "major repair work" means, in 
the case of any ship to which subsection (a) is 
applicable, any overhaul, modification, alter- 
ation, or conversion work which will result in 
a total cost to the United States of more than 
$10,000,000. 

(Added Pub. L. 96-342, title X, § 1001(b)(3), (c)(2), 
Sept. 8, 1980, 94 Stat. 1118, 1119, § 138(e), (f)(2); 
amended Pub. L. 96-513, title V, §511(4)(B), Dec. 
12, 1980, 94 Stat. 2920; Pub. L. 97-86, title III, §302, 
Dec. 1, 1981, 95 Stat. 1104; renumbered §116 and 
amended Pub. L. 99-433, title I, §§ 101(a)(2), 
110(b)(6), (7), (9), (10), Oct. 1, 1986, 100 Stat. 994, 
1002; Pub. L. 105-85, div. A, title X, § 1073(a)(3), 
Nov. 18, 1997, 111 Stat. 1900; Pub. L. 112-81, div. A, 
title X, §1064(2), Dec. 31, 2011, 125 Stat. 1586.) 

Amendments 

2011— Subsecs. (b), (c). Pub. L. 112-81 added subsec. (b) 
and redesignated former subsec. (b) as (c). 

1997— Subsec. (b)(2). Pub. L. 105-85 substituted "sub- 
section (a)" for "such subsection". 

1986 — Pub. L. 99-433 successively redesignated sub- 
secs. (e) and (f)(2) of section 138 of this title as subsecs. 
(e) and (f)(2) of section 114 of this title and then as sub- 
secs. (a) and (b), respectively, of this section, added sec- 
tion catchline, and made minor conforming changes in 
text. 

1981— Subsec. (a)(3), (4), formerly § 138(e)(3), (4). Pub. 
L. 97-86 struck out pars. (3) and (4) which required the 
Secretary to include in each report a projection of the 
combat readiness of specified military units proposed 
to be maintained during the next fiscal year. 

1980— Subsec. (b), formerly § 138(f)(2). Pub. L. 96-513 
substituted "In subsection (e)" for "In subsection (f)". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513. 

§ 117. Readiness reporting system: establishment; 
reporting to congressional committees 

(a) Required Readiness Reporting System. — 
The Secretary of Defense shall establish a com- 
prehensive readiness reporting system for the 
Department of Defense. The readiness reporting 
system shall measure in an objective, accurate, 
and timely manner the capability of the armed 
forces to carry out — 

(1) the National Security Strategy pre- 
scribed by the President in the most recent 
annual national security strategy report under 
section 108 of the National Security Act of 1947 
(50 U.S.C. 404a); 

(2) the defense planning guidance provided 
by the Secretary of Defense pursuant to sec- 
tion 113(g) of this title; and 

(3) the National Military Strategy pre- 
scribed by the Chairman of the Joint Chiefs of 
Staff. 

(b) Readiness Reporting System Character- 
istics. — In establishing the readiness reporting 
system, the Secretary shall ensure — 

(1) that the readiness reporting system is ap- 
plied uniformly throughout the Department of 
Defense; 

(2) that information in the readiness report- 
ing system is continually updated, with (A) 



any change in the overall readiness status of a 
unit that is required to be reported as part of 
the readiness reporting system being reported 
within 24 hours of the event necessitating the 
change in readiness status, and (B) any change 
in the overall readiness status of an element 
of the training establishment or an element of 
defense infrastructure that is required to be 
reported as part of the readiness reporting sys- 
tem being reported within 72 hours of the 
event necessitating the change in readiness 
status; and 

(3) that sufficient resources are provided to 
establish and maintain the system so as to 
allow reporting of changes in readiness status 
as required by this section. 

(c) Capabilities. — The readiness reporting sys- 
tem shall measure such factors relating to read- 
iness as the Secretary prescribes, except that 
the system shall include the capability to do 
each of the following: 

(1) Measure, on a monthly basis, the capabil- 
ity of units (both as elements of their respec- 
tive armed force and as elements of joint 
forces) to conduct their assigned wartime mis- 
sions. 

(2) Measure, on an annual basis, the capabil- 
ity of training establishments to provide 
trained and ready forces for wartime missions. 

(3) Measure, on an annual basis, the capabil- 
ity of defense installations and facilities and 
other elements of Department of Defense in- 
frastructure, both in the United States and 
abroad, to provide appropriate support to 
forces in the conduct of their wartime mis- 
sions. 

(4) Measure, on a monthly basis, critical 
warfighting deficiencies in unit capability. 

(5) Measure, on an annual basis, critical war- 
fighting deficiencies in training establish- 
ments and defense infrastructure. 

(6) Measure, on a monthly basis, the level of 
current risk based upon the readiness report- 
ing system relative to the capability of forces 
to carry out their wartime missions. 

(7) Measure, on a quarterly basis, the extent 
to which units of the armed forces remove 
serviceable parts, supplies, or equipment from 
one vehicle, vessel, or aircraft in order to 
render a different vehicle, vessel, or aircraft 
operational. 

(d) Quarterly and Monthly Joint Readiness 
Reviews. — (1) The Chairman of the Joint Chiefs 
of Staff shall— 

(A) on a quarterly basis, conduct a joint 
readiness review; and 

(B) on a monthly basis, review any changes 
that have been reported in readiness since the 
previous joint readiness review. 

(2) The Chairman shall incorporate into both 
the joint readiness review required under para- 
graph (1)(A) and the monthly review required 
under paragraph (1)(B) the current information 
derived from the readiness reporting system and 
shall assess the capability of the armed forces to 
execute their wartime missions based upon their 
posture at the time the review is conducted. The 
Chairman shall submit to the Secretary of De- 
fense the results of each review under paragraph 
(1), including the deficiencies in readiness iden- 
tified during that review. 
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(e) Submission to Congressional Commit- 
tees. — The Secretary shall each quarter submit 
to the congressional defense committees a re- 
port in writing containing the results of the 
most recent joint readiness review under sub- 
section (d)(1)(A), including the current informa- 
tion derived from the readiness reporting sys- 
tem. Each such report shall be submitted in un- 
classified form and may, as the Secretary deter- 
mines necessary, also be submitted in classified 
form. 

(f) Regulations. — The Secretary shall pre- 
scribe regulations to carry out this section. In 
those regulations, the Secretary shall prescribe 
the units that are subject to reporting in the 
readiness reporting system, what type of equip- 
ment is subject to such reporting, and the ele- 
ments of the training establishment and of de- 
fense infrastructure that are subject to such re- 
porting. 

(Added Pub. L. 105-261, div. A, title III, 
§ 373(a)(1), Oct. 17, 1998, 112 Stat. 1990; amended 
Pub. L. 106-65, div. A, title III, § 361(d)(1), title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 575, 774; Pub. L. 
106-398, §1 [[div. A], title III, §371], Oct. 30, 2000, 
114 Stat. 1654, 1654A-80; Pub. L. 108-136, div. A, 
title X, § 1031(a)(1), Nov. 24, 2003, 117 Stat. 1595.) 

Prior Provisions 

A prior section 117, added Pub. L. 97-295, §1(2)(A), Oct. 
12, 1982, 96 Stat. 1287, §133a; renumbered §117 and 
amended Pub. L. 99-433, title I, §§ 101(a)(2), 110(d)(3), Oct. 
1, 1986, 100 Stat. 994, 1002, required annual report on 
North Atlantic Treaty Organization readiness, prior to 
repeal by Pub. L. 101-510, div. A, title XIII, §1301(1), 
Nov. 5, 1990, 104 Stat. 1668. 

Amendments 

2003— Subsec. (e). Pub. L. 108-136 substituted "each 
quarter submit to the congressional defense commit- 
tees a report in writing containing the results of the 
most recent joint readiness review under subsection 
(d)(1)(A)" for "each month submit to the Committee on 
Armed Services and the Committee on Appropriations 
of the Senate and the Committee on Armed Services 
and the Committee on Appropriations of the House of 
Representatives a report in writing containing the re- 
sults of the most recent joint readiness review or 
monthly review conducted under subsection (d)". 

2000— Subsec. (c)(7). Pub. L. 106-398 added par. (7). 

1999— Subsec. (b)(2). Pub. L. 106-65, § 361(d)(1)(A), sub- 
stituted "with (A) any change in the overall readiness 
status of a unit that is required to be reported as part 
of the readiness reporting system being reported within 
24 hours of the event necessitating the change in readi- 
ness status, and (B) any change in the overall readiness 
status of an element of the training establishment or 
an element of defense infrastructure that is required to 
be reported as part of the readiness reporting system 
being reported within 72 hours" for "with any change 
in the overall readiness status of a unit, an element of 
the training establishment, or an element of defense in- 
frastructure, that is required to be reported as part of 
the readiness reporting system, being reported within 
24 hours". 

Subsec. (c)(2), (3), (5). Pub. L. 106-65, § 361(d)(1)(B), sub- 
stituted "an annual" for "a quarterly". 

Subsec. (e). Pub. L. 106-65, §1067(1), substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

Defense Materiel Readiness Board 

Pub. L. 110-181, div. A, title VIII, subtitle G, Jan. 28, 
2008, 122 Stat. 260, provided that: 



"SEC. 871. ESTABLISHMENT OF DEFENSE MATE- 
RIEL READINESS BOARD, 
"(a) Establishment. — Not later than 6 months after 
the date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense shall establish a Defense Materiel 
Readiness Board (in this subtitle referred to as the 
'Board') within the Office of the Secretary of Defense. 

"(b) Membership. — The Secretary shall appoint the 
chairman and the members of the Board from among 
officers of the Armed Forces with expertise in matters 
relevant to the function of the Board to assess materiel 
readiness and evaluate plans and policies relating to 
materiel readiness. At a minimum, the Board shall in- 
clude representatives of the Joint Chiefs of Staff, each 
of the Armed Forces, and each of the reserve compo- 
nents of the Armed Forces. 

"(c) Staff. — The Secretary of Defense shall assign 
staff, and request the Secretaries of the military de- 
partments to assign staff, as necessary to assist the 
Board in carrying out its duties. 

"(d) Functions. — The Board shall provide independ- 
ent assessments of materiel readiness, materiel readi- 
ness shortfalls, and materiel readiness plans to the Sec- 
retary of Defense and the Congress. To carry out such 
functions, the Board shall — 

"(1) monitor and assess the materiel readiness of 
the Armed Forces; 

"(2) assist the Secretary of Defense in the identi- 
fication of deficiencies in the materiel readiness of 
the Armed Forces caused by shortfalls in weapons 
systems, equipment, and supplies; 

"(3) identify shortfalls in materiel readiness, in- 
cluding critical materiel readiness shortfalls, for pur- 
poses of the Secretary's designations under section 
872 and the funding needed to address such shortfalls; 

"(4) assess the adequacy of current Department of 
Defense plans, policies, and programs to address 
shortfalls in materiel readiness, including critical 
materiel readiness shortfalls (as designated by the 
Secretary under section 872), and to sustain and im- 
prove materiel readiness; 

"(5) assist the Secretary of Defense in determining 
whether the industrial capacity of the Department of 
Defense and of the defense industrial base is being 
best utilized to support the materiel readiness needs 
of the Armed Forces; 

"(6) review and assess Department of Defense sys- 
tems for measuring the status of current materiel 
readiness of the Armed Forces; and 

"(7) make recommendations with respect to mate- 
riel readiness funding, measurement techniques, 
plans, policies, and programs. 

"(e) Reports. — The Board shall submit to the Sec- 
retary of Defense a report summarizing its findings and 
recommendations not less than once every six months. 
Within 30 days after receiving a report from the Board, 
the Secretary shall forward the report in its entirety, 
together with his comments, to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives]. The report shall be submitted in unclas- 
sified form. To the extent necessary, the report may be 
accompanied by a classified annex. 

"SEC. 872. CRITICAL MATERIEL READINESS 
SHORTFALLS, 
"(a) Designation of Critical Materiel Readiness 
Shortfalls. — 

"(1) Designation. — The Secretary of Defense may 
designate any requirement of the Armed Forces for 
equipment or supplies as a critical materiel readiness 
shortfall if there is a shortfall in the required equip- 
ment or supplies that materially reduces readiness of 
the Armed Forces and that — 

"(A) cannot be adequately addressed by identify- 
ing acceptable substitute capabilities or cross level- 
ing of equipment that does not unacceptably reduce 
the readiness of other Armed Forces; and 

"(B) that is likely to persist for more than two 
years based on currently projected budgets and 
schedules for deliveries of equipment and supplies. 
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"(2) Consideration of board findings and recom- 
mendations. — In making any such designation, the 
Secretary shall take into consideration the findings 
and recommendations of the Defense Materiel Readi- 
ness Board. 

"(b) Measures to Address Critical Materiel Read- 
iness Shortfalls. — The Secretary of Defense shall en- 
sure that critical materiel readiness shortfalls des- 
ignated pursuant to subsection (a)(1) are transmitted to 
the relevant officials of the Department of Defense re- 
sponsible for requirements, budgets, and acquisition, 
and that such officials prioritize and address such 
shortfalls in the shortest time frame practicable. 
"(c) Transfer Authority. — 

"(1) In general. — The amounts of authorizations 
that the Secretary may transfer under the authority 
of section 1001 of this Act [122 Stat. 299] is hereby in- 
creased by $2,000,000,000. 

"(2) Limitations.— The additional transfer author- 
ity provided by this section — 

"(A) may be made only from authorizations to 
the Department of Defense for fiscal year 2008; 

"(B) may be exercised solely for the purpose of 
addressing critical materiel readiness shortfalls as 
designated by the Secretary of Defense under sub- 
section (a); and 

"(C) is subject to the same terms, conditions, and 
procedures as other transfer authority under sec- 
tion 1001 of this Act [122 Stat. 299]. 
"(d) Strategic Readiness Fund. — 

"(1) Establishment. — There is established on the 
books of the Treasury a fund to be known as the De- 
partment of Defense Strategic Readiness Fund (in 
this subsection referred to as the 'Fund'), which shall 
be administered by the Secretary of the Treasury. 

"(2) Purposes.— The Fund shall be used to address 
critical materiel readiness shortfalls as designated by 
the Secretary of Defense under subsection (a). 

"(3) Assets of fund. — There shall be deposited into 
the Fund any amount appropriated to the Fund, 
which shall constitute the assets of the Fund. 

"(4) Limitation. — The procurement unit cost (as de- 
fined in section 2432(a) of title 10, United States Code) 
of any item purchased using assets of the Fund, 
whether such assets are in the Fund or after such as- 
sets have been transferred from the Fund using the 
authority provided in subsection (c), shall not exceed 
$30,000,000. 

"(e) Multiyear Contract Notification. — 

"(1) Notification. — If the Secretary of a military 
department makes the determination described in 
paragraph (2) with respect to the use of a multiyear 
contract, the Secretary shall notify the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] within 30 days of the determination 
and provide a detailed description of the proposed 
multiyear contract. 

"(2) Determination. — The determination referred 
to in paragraph (1) is a determination by the Sec- 
retary of a military department that the use of a 
multiyear contract to procure an item to address a 
critical materiel readiness shortfall — 

"(A) will significantly accelerate efforts to ad- 
dress a critical materiel readiness shortfall; 

"(B) will provide savings compared to the total 
anticipated costs of carrying out the contract 
through annual contracts; and 

"(C) will serve the interest of national security. 
"(f) Definition. — In this section, the term 'critical 
materiel readiness shortfall' means a critical materiel 
readiness shortfall designated by the Secretary of De- 
fense under this section." 

Implementation 

Pub. L. 105-261, div. A, title III, § 373(b), (c), Oct. 17, 
1998, 112 Stat. 1992, as amended by Pub. L. 106-65, div. 
A, title III, § 361(d)(2), Oct. 5, 1999, 113 Stat. 575, directed 
the Secretary of Defense to submit to Congress a re- 
port, not later than Mar. 1, 1999, setting forth a plan for 



implementation of this section, and required the Sec- 
retary to establish and implement the readiness report- 
ing system required by this section so as to ensure that 
required capabilities would be attained not later than 
Apr. 1, 2000. 

§ 118. Quadrennial defense review 

(a) Review Required.— The Secretary of De- 
fense shall every four years, during- a year fol- 
lowing a year evenly divisible by four, conduct 
a comprehensive examination (to be known as a 
"quadrennial defense review") of the national 
defense strategy, force structure, force mod- 
ernization plans, infrastructure, budget plan, 
and other elements of the defense program and 
policies of the United States with a view toward 
determining and expressing the defense strategy 
of the United States and establishing a defense 
program for the next 20 years. Each such quad- 
rennial defense review shall be conducted in con- 
sultation with the Chairman of the Joint Chiefs 
of Staff. 

(b) Conduct of Review. — Each quadrennial de- 
fense review shall be conducted so as — 

(1) to delineate a national defense strategy 
consistent with the most recent National Se- 
curity Strategy prescribed by the President 
pursuant to section 108 of the National Secu- 
rity Act of 1947 (50 U.S.C. 404a); 

(2) to define sufficient force structure, force 
modernization plans, infrastructure, budget 
plan, and other elements of the defense pro- 
gram of the United States associated with 
that national defense strategy that would be 
required to execute successfully the full range 
of missions called for in that national defense 
strategy; 

(3) to identify (A) the budget plan that would 
be required to provide sufficient resources to 
execute successfully the full range of missions 
called for in that national defense strategy at 
a low-to-moderate level of risk, and (B) any 
additional resources (beyond those pro- 
grammed in the current future-years defense 
program) required to achieve such a level of 
risk; and 

(4) to make recommendations that are not 
constrained to comply with and are fully inde- 
pendent of the budget submitted to Congress 
by the President pursuant to section 1105 of 
title 31. 

(c) Assessment of Risk.— The assessment of 
risk for the purposes of subsection (b) shall be 
undertaken by the Secretary of Defense in con- 
sultation with the Chairman of the Joint Chiefs 
of Staff. That assessment shall define the nature 
and magnitude of the political, strategic, and 
military risks associated with executing the 
missions called for under the national defense 
strategy. 

(d) Submission of QDR to Congressional 
Committees. — The Secretary shall submit a re- 
port on each quadrennial defense review to the 
Committees on Armed Services of the Senate 
and the House of Representatives. The report 
shall be submitted in the year following the 
year in which the review is conducted, but not 
later than the date on which the President sub- 
mits the budget for the next fiscal year to Con- 
gress under section 1105(a) of title 31. The report 
shall include the following: 
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(1) The results of the review, including a 
comprehensive discussion of the national de- 
fense strategy of the United States, the strate- 
gic planning guidance, and the force structure 
best suited to implement that strategy at a 
low-to-moderate level of risk. 

(2) The assumed or defined national security 
interests of the United States that inform the 
national defense strategy defined in the re- 
view. 

(3) The threats to the assumed or defined na- 
tional security interests of the United States 
that were examined for the purposes of the re- 
view and the scenarios developed in the exam- 
ination of those threats. 

(4) The assumptions used in the review, in- 
cluding assumptions relating to — 

(A) the status of readiness of United States 
forces; 

(B) the cooperation of allies, mission-shar- 
ing and additional benefits to and burdens 
on United States forces resulting from coali- 
tion operations; 

(C) warning times; 

(D) levels of engagement in operations 
other than war and smaller-scale contin- 
gencies and withdrawal from such oper- 
ations and contingencies; 

(E) the intensity, duration, and military 
and political end-states of conflicts and 
smaller-scale contingencies; and 

(F) the roles and responsibilities that 
would be discharged by contractors. 

(5) The effect on the force structure and on 
readiness for high-intensity combat of prep- 
arations for and participation in operations 
other than war and smaller-scale contin- 
gencies. 

(6) The manpower, sustainment, and con- 
tractor support policies required under the na- 
tional defense strategy to support engagement 
in conflicts lasting longer than 120 days. 

(7) The anticipated roles and missions of the 
reserve components in the national defense 
strategy and the strength, capabilities, and 
equipment necessary to assure that the re- 
serve components can capably discharge those 
roles and missions. 

(8) The appropriate ratio of combat forces to 
support forces (commonly referred to as the 
"tooth-to-tail" ratio) under the national de- 
fense strategy, including, in particular, the 
appropriate number and size of headquarters 
units and Defense Agencies, and the scope of 
contractor support, for that purpose. 

(9) The specific capabilities, including the 
general number and type of specific military 
platforms, needed to achieve the strategic and 
warfighting objectives identified in the review. 

(10) The strategic and tactical air-lift, sea- 
lift, and ground transportation capabilities re- 
quired to support the national defense strat- 
egy. 

(11) The forward presence, pre-positioning, 
and other anticipatory deployments necessary 
under the national defense strategy for con- 
flict deterrence and adequate military re- 
sponse to anticipated conflicts. 

(12) The extent to which resources must be 
shifted among two or more theaters under the 
national defense strategy in the event of con- 
flict in such theaters. 



(13) The advisability of revisions to the Uni- 
fied Command Plan as a result of the national 
defense strategy. 

(14) The effect on force structure of the use 
by the armed forces of technologies antici- 
pated to be available for the ensuing 20 years. 

(15) The national defense mission of the 
Coast Guard. 

(16) The homeland defense and support to 
civil authority missions of the active and re- 
serve components, including the organization 
and capabilities required for the active and re- 
serve components to discharge each such mis- 
sion. 

(17) Any other matter the Secretary consid- 
ers appropriate. 

(e) CJCS Review. — (1) Upon the completion of 
each review under subsection (a), the Chairman 
of the Joint Chiefs of Staff shall prepare and 
submit to the Secretary of Defense the Chair- 
man's assessment of the review, including the 
Chairman's assessment of risk and a description 
of the capabilities needed to address such risk. 

(2) The Chairman's assessment shall be sub- 
mitted to the Secretary in time for the inclu- 
sion of the assessment in the report. The Sec- 
retary shall include the Chairman's assessment, 
together with the Secretary's comments, in the 
report in its entirety. 

(f) National Defense Panel.— 

(1) Establishment.— Not later than Feb- 
ruary 1 of a year in which a quadrennial de- 
fense review is conducted under this section, 
there shall be established an independent 
panel to be known as the National Defense 
Panel (in this subsection referred to as the 
"Panel"). The Panel shall have the duties set 
forth in this subsection. 

(2) Membership.— The Panel shall be com- 
posed of ten members from private civilian life 
who are recognized experts in matters relating 
to the national security of the United States. 
Eight of the members shall be appointed as 
follows: 

(A) Two by the chairman of the Committee 
on Armed Services of the House of Rep- 
resentatives. 

(B) Two by the chairman of the Committee 
on Armed Services of the Senate. 

(C) Two by the ranking member of the 
Committee on Armed Services of the House 
of Representatives. 

(D) Two by the ranking member of the 
Committee on Armed Services of the Senate. 

(3) Co-chairs of the panel.— In addition to 
the members appointed under paragraph (2), 
the Secretary of Defense shall appoint two 
members from private civilian life to serve as 
co-chairs of the panel. 

(4) Period of appointment; vacancies.— 
Members shall be appointed for the life of the 
Panel. Any vacancy in the Panel shall be filled 
in the same manner as the original appoint- 
ment. 

(5) Duties.— The Panel shall have the follow- 
ing duties with respect to a quadrennial de- 
fense review: 

(A) While the review is being conducted, 
the Panel shall review the updates from the 
Secretary of Defense required under para- 
graph (8) on the conduct of the review. 
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(B) The Panel shall— 

(i) review the Secretary of Defense's 
terms of reference and any other materials 
providing the basis for, or substantial in- 
puts to, the work of the Department of De- 
fense on the quadrennial defense review; 

(ii) conduct an assessment of the as- 
sumptions, strategy, findings, and risks of 
the report on the quadrennial defense re- 
view required in subsection (d), with par- 
ticular attention paid to the risks de- 
scribed in that report; 

(iii) conduct an independent assessment 
of a variety of possible force structures of 
the armed forces, including the force 
structure identified in the report on the 
quadrennial defense review required in 
subsection (d); 

(iv) review the resource requirements 
identified pursuant to subsection (b)(3) 
and, to the extent practicable, make a gen- 
eral comparison to the resource require- 
ments to support the forces contemplated 
under the force structures assessed under 
this subparagraph; and 

(v) provide to Congress and the Sec- 
retary of Defense, through the report 
under paragraph (7), any recommendations 
it considers appropriate for their consider- 
ation. 

(6) First meeting. — If the Secretary of De- 
fense has not made the Secretary's appoint- 
ments to the Panel under paragraph (3) by 
February 1 of a year in which a quadrennial 
defense review is conducted under this section, 
the Panel shall convene for its first meeting 
with the remaining members. 

(7) Report. — Not later than 3 months after 
the date on which the report on a quadrennial 
defense review is submitted under subsection 
(d) to the congressional committees named in 
that subsection, the Panel established under 
paragraph (1) shall submit to those commit- 
tees an assessment of the quadrennial defense 
review, including a description of the items 
addressed under paragraph (5) with respect to 
that quadrennial defense review. 

(8) Updates from secretary of defense.— 
The Secretary of Defense shall ensure that pe- 
riodically, but not less often than every 60 
days, or at the request of the co-chairs, the 
Department of Defense briefs the Panel on the 
progress of the conduct of a quadrennial de- 
fense review under subsection (a). 

(9) Administrative provisions.— 

(A) The Panel may request directly from 
the Department of Defense and any of its 
components such information as the Panel 
considers necessary to carry out its duties 
under this subsection. The head of the de- 
partment or agency concerned shall cooper- 
ate with the Panel to ensure that informa- 
tion requested by the Panel under this para- 
graph is promptly provided to the maximum 
extent practical. 

(B) Upon the request of the co-chairs, the 
Secretary of Defense shall make available to 
the Panel the services of any federally fund- 
ed research and development center that is 
covered by a sponsoring agreement of the 
Department of Defense. 



(C) The Panel shall have the authorities 
provided in section 3161 of title 5 and shall be 
subject to the conditions set forth in such 
section. 

(D) Funds for activities of the Panel shall 
be provided from amounts available to the 
Department of Defense. 

(10) Termination. — The Panel for a quadren- 
nial defense review shall terminate 45 days 
after the date on which the Panel submits its 
final report on the quadrennial defense review 
under paragraph (7). 

(g) Consideration of Effect of Climate 
Change on Department Facilities, Capabili- 
ties, and Missions. — (1) The first national secu- 
rity strategy and national defense strategy pre- 
pared after January 28, 2008, shall include guid- 
ance for military planners — 

(A) to assess the risks of projected climate 
change to current and future missions of the 
armed forces; 

(B) to update defense plans based on these 
assessments, including working with allies 
and partners to incorporate climate mitiga- 
tion strategies, capacity building, and rel- 
evant research and development; and 

(C) to develop the capabilities needed to re- 
duce future impacts. 

(2) The first quadrennial defense review pre- 
pared after January 28, 2008, shall also examine 
the capabilities of the armed forces to respond 
to the consequences of climate change, in par- 
ticular, preparedness for natural disasters from 
extreme weather events and other missions the 
armed forces may be asked to support inside the 
United States and overseas. 

(3) For planning purposes to comply with the 
requirements of this subsection, the Secretary 
of Defense shall use — 

(A) the mid-range projections of the fourth 
assessment report of the Intergovernmental 
Panel on Climate Change; 

(B) subsequent mid-range consensus climate 
projections if more recent information is 
available when the next national security 
strategy, national defense strategy, or quad- 
rennial defense review, as the case may be, is 
conducted; and 

(C) findings of appropriate and available es- 
timations or studies of the anticipated strate- 
gic, social, political, and economic effects of 
global climate change and the implications of 
such effects on the national security of the 
United States. 

(4) In this subsection, the term "national secu- 
rity strategy" means the annual national secu- 
rity strategy report of the President under sec- 
tion 108 of the National Security Act of 1947 (50 
U.S.C. 404a). 

(h) Relationship to Budget.— Nothing in this 
section shall be construed to affect section 
1105(a) of title 31. 

(i) Interagency Overseas Basing Report.— 
(1) Not later than 90 days after submitting a re- 
port on a quadrennial defense review under sub- 
section (d), the Secretary of Defense shall sub- 
mit to the congressional defense committees a 
report detailing how the results of the assess- 
ment conducted as part of such review will im- 
pact — 
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(A) the status of overseas base closure and 
realignment actions undertaken as part of a 
global defense posture realignment strategy; 
and 

(B) the status of development and execution 
of comprehensive master plans for overseas 
military main operating bases, forward oper- 
ating sites, and cooperative security locations 
of the global defense posture of the United 
States. 

(2) A report under paragraph (1) shall include 
any recommendations for additional closures or 
realignments of military installations outside of 
the United States and any comments resulting 
from an interagency review of these plans that 
includes the Department of State and other rel- 
evant Federal departments and agencies. 

(Added Pub. L. 106-65, div. A, title IX, § 901(a)(1), 
Oct. 5, 1999, 113 Stat. 715; amended Pub. L. 
107-107, div. A, title IX, § 921(a), Dec. 28, 2001, 115 
Stat. 1198; Pub. L. 107-314, div. A, title IX, §§922, 
923, Dec. 2, 2002, 116 Stat. 2623; Pub. L. 109-364, 
div. A, title X, §1031(c)-(f), Oct. 17, 2006, 120 Stat. 
2385, 2386; Pub. L. 110-181, div. A, title IX, 
§§ 941(b), 951(a), Jan. 28, 2008, 122 Stat. 287, 290; 
Pub. L. 111-84, div. A, title X, §§1002, 1073(a)(2), 
div. B, title XXVIII, § 2822(b), Oct. 28, 2009, 123 
Stat. 2439, 2472, 2666; Pub. L. 111-383, div. A, title 
X, §1071, Jan. 7, 2011, 124 Stat. 4364; Pub. L. 
112-81, div. A, title VIII, § 820(a), title IX, §942, 
Dec. 31, 2011, 125 Stat. 1501, 1548.) 

Prior Provisions 

A prior section 118, added Pub. L. 97-295, §1(2)(A), Oct. 
12, 1982, 96 Stat. 1288, §133b; renumbered §118, Pub. L. 
99-433, title I, § 101(a)(2), Oct. 1, 1986, 100 Stat. 994, re- 
quired reports to Congress on sales or transfers of de- 
fense articles, prior to repeal by Pub. L. 101-510, div. A, 
title XIII, §1301(2), Nov. 5, 1990, 104 Stat. 1668. 

Amendments 

2011— Subsec. (b)(4). Pub. L. 112-81, §942, amended par. 
(4) generally. Prior to amendment, par. (4) read as fol- 
lows: "to make recommendations that are not con- 
strained to comply with the budget submitted to Con- 
gress by the President pursuant to section 1105 of title 
31." 

Subsec. (d)(4)(F). Pub. L. 112-81, § 820(a)(1), added sub- 
par. (P). 

Subsec. (d)(6). Pub. L. 112-81, § 820(a)(2), substituted 
"manpower, sustainment, and contractor support" for 
"manpower and sustainment". 

Subsec. (d)(8). Pub. L. 112-81, § 820(a)(3), inserted 
", and the scope of contractor support," after "Defense 
Agencies". 

Subsec. (f). Pub. L. 111-383 amended subsec. (f) gener- 
ally. Prior to amendment, text read as follows: 

"(1) Not later than six months before the date on 
which the report on a Quadrennial Defense Review is to 
be submitted under subsection (d), the Secretary of De- 
fense shall establish a panel to conduct an assessment 
of the quadrennial defense review. 

"(2) Not later than three months after the date on 
which the report on a quadrennial defense review is 
submitted under subsection (d) to the congressional 
committees named in that subsection, the panel ap- 
pointed under paragraph (1) shall submit to those com- 
mittees an assessment of the review, including the rec- 
ommendations of the review, the stated and implied as- 
sumptions incorporated in the review, and the vulner- 
abilities of the strategy and force structure underlying 
the review. The assessment of the panel shall include 
analyses of the trends, asymmetries, and concepts of 
operations that characterize the military balance with 



potential adversaries, focusing on the strategic ap- 
proaches of possible opposing forces." 

2009— Subsec. (g)(1), (2). Pub. L. 111-84, § 1073(a)(2), 
substituted "January 28, 2008," for "the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 2008". 
Subsec. (h). Pub. L. 111-84, §1002, added subsec. (h). 
Subsec. (i). Pub. L. 111-84, § 2822(b), added subsec. (i). 
2008— Subsec. (e)(2), (3). Pub. L. 110-181, § 941(b), redes- 
ignated par. (3) as (2) and struck out former par. (2) 
which read as follows: "The Chairman shall include as 
part of that assessment the Chairman's assessment of 
the assignment of functions (or roles and missions) to 
the armed forces, together with any recommendations 
for changes in assignment that the Chairman considers 
necessary to achieve maximum efficiency of the armed 
forces. In preparing the assessment under this para- 
graph, the Chairman shall consider (among other mat- 
ters) the following: 

"(A) Unnecessary duplication of effort among the 
armed forces. 

"(B) Changes in technology that can be applied ef- 
fectively to warfare." 

Subsec. (g). Pub. L. 110-181, § 951(a), added subsec. (g). 
2006— Subsec. (b)(4). Pub. L. 109-364, § 1031(c), added 
par. (4). 

Subsec. (d)(1). Pub. L. 109-364, § 1031(d)(1), inserted 
", the strategic planning guidance," after "United 
States". 

Subsec. (d)(9) to (15). Pub. L. 109-364, § 1031(d)(2), (3), 
added par. (9) and redesignated former pars. (9) to (14) 
as (10) to (15), respectively. Former par. (15) redesig- 
nated (17). 

Subsec. (d)(16). Pub. L. 109-364, § 1031(d)(4), added par. 
(16). 

Subsec. (d)(17). Pub. L. 109-364, § 1031(d)(2), redesig- 
nated par. (15) as (17). 

Subsec. (e)(1). Pub. L. 109-364, § 1031(e), inserted "and 
a description of the capabilities needed to address such 
risk" before period at end. 

Subsec. (f). Pub. L. 109-364, § 1031(f), added subsec. (f). 

2002— Subsec. (d). Pub. L. 107-314, §922, substituted "in 
the year following the year in which the review is con- 
ducted, but not later than the date on which the Presi- 
dent submits the budget for the next fiscal year to Con- 
gress under section 1105(a) of title 31" for "not later 
than September 30 of the year in which the review is 
conducted" in second sentence of introductory provi- 
sions. 

Subsec. (d)(14), (15). Pub. L. 107-314, §923, added par. 
(14) and redesignated former par. (14) as (15). 

2001— Subsec. (e). Pub. L. 107-107 designated the first 
sentence of existing provisions as par. (1), the second 
and third sentences of existing provisions as par. (3), 
and added par. (2). 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Implementation 

Pub. L. 110-181, div. A, title IX, § 951(b), Jan. 28, 2008, 
122 Stat. 291, provided that: "The Secretary of Defense 
shall ensure that subsection (g) of section 118 of title 
10, United States Code, as added by subsection (a), is 
implemented in a manner that does not have a negative 
impact on the national security of the United States." 

Findings and Sense of Congress 

Pub. L. 109-364, div. A, title X, § 1031(a), (b), Oct. 17, 
2006, 120 Stat. 2385, provided that: 

"(a) Findings. — Congress finds that the comprehen- 
sive examination of the defense program and policies of 
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the United States that is undertaken by the Security 
[Secretary of] Defense every four years pursuant to sec- 
tion 118 of title 10, United States Code, known as the 
Quadrennial Defense Review, is — 

"(1) vital in laying out the strategic military plan- 
ning and threat objectives of the Department of De- 
fense; and 

"(2) critical to identifying the correct mix of mili- 
tary planning assumptions, defense capabilities, and 
strategic focuses for the Armed Forces. 
"(b) Sense of Congress.— It is the sense of Congress 
that the Quadrennial Defense Review is intended to 
provide more than an overview of global threats and 
the general strategic orientation of the Department of 
Defense." 

Assessment With Respect to 2001 QDR 

Pub. L. 107-107, div. A, title IX, § 921(c), Dec. 28, 2001, 
115 Stat. 1198, directed the Chairman of the Joint Chiefs 
of Staff to submit to Congress, not later than one year 
after Dec. 28, 2001, an assessment of functions (or roles 
and missions) of the Armed Forces in accordance with 
par. (2) of subsec. (e) of this section based on the find- 
ings in the 2001 Quadrennial Defense Review issued by 
the Secretary of Defense on Sept. 30, 2001. 

Revised Nuclear Posture Review 

Pub. L. 106-398, §1 [[div. A], title X, §1041], Oct. 30, 
2000, 114 Stat. 1654, 1654A-262, as amended by Pub. L. 
107-107, div. A, title X, §1033, Dec. 28, 2001, 115 Stat. 1216, 
directed the Secretary of Defense to conduct a compre- 
hensive review of the nuclear posture of the United 
States for the next 5 to 10 years, and to submit to Con- 
gress a report on the results of such review concur- 
rently with the Quadrennial Defense Review report due 
in Dec. 2001. 

Specified Matter for First QDR 

Pub. L. 106-65, div. A, title IX, § 901(c), Oct. 5, 1999, 113 
Stat. 717, directed the Secretary of Defense to include, 
in the first quadrennial defense review conducted under 
this section, precision guided munitions, stealth, night 
vision, digitization, and communications within the 
technologies considered for the purposes of subsec. 
(d)(13) of this section. 

§ 118a. Quadrennial quality of life review 

(a) Review Required.— (1) The Secretary of 
Defense shall every four years conduct a com- 
prehensive examination of the quality of life of 
the members of the armed forces (to be known 
as the "quadrennial quality of life review")- The 
review shall include examination of the pro- 
grams, projects, and activities of the Depart- 
ment of Defense, including the morale, welfare, 
and recreation activities. 

(2) The quadrennial quality of life review shall 
be designed to result in determinations, and to 
foster policies and actions, that reflect the pri- 
ority given the quality of life of members of the 
armed forces as a primary concern of the De- 
partment of Defense leadership. 

(b) Conduct of Review.— Each quadrennial 
quality of life review shall be conducted so as — 

(1) to assess quality of life priorities and is- 
sues consistent with the most recent National 
Security Strategy prescribed by the President 
pursuant to section 108 of the National Secu- 
rity Act of 1947 (50 U.S.C. 404a); 

(2) to identify actions that are needed in 
order to provide members of the armed forces 
with the quality of life reasonably necessary 
to encourage the successful execution of the 
full range of missions that the members are 
called on to perform under the national secu- 
rity strategy; and 



(3) to identify other actions that have the 
potential for improving the quality of life of 
the members of the armed forces. 

(c) Considerations. — The Secretary shall con- 
sider addressing the following matters as part of 
the quadrennial quality of life review: 

(1) Infrastructure. 

(2) Military construction. 

(3) Physical conditions at military installa- 
tions and other Department of Defense facili- 
ties. 

(4) Budget plans. 

(5) Adequacy of medical care for members of 
the armed forces and their dependents. 

(6) Adequacy of housing and the basic allow- 
ance for housing and basic allowance for sub- 
sistence. 

(7) Housing-related utility costs. 

(8) Educational opportunities and costs. 

(9) Length of deployments. 

(10) Rates of pay and pay differentials be- 
tween the pay of members and the pay of civil- 
ians. 

(11) Retention and recruiting efforts. 

(12) Workplace safety. 

(13) Support services for spouses and chil- 
dren. 

(14) Other elements of Department of De- 
fense programs and Government policies and 
programs that affect the quality of life of 
members. 

(d) Submission to Congressional Commit- 
tees. — (1) The Secretary shall submit a report 
on each quadrennial quality of life review to the 
Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House 
of Representatives. The report shall include the 
following: 

(A) The assumptions used in the review. 

(B) The results of the review, including a 
comprehensive discussion of how the quality 
of life of members of the armed forces affects 
the national security strategy of the United 
States. 

(2) The report shall be submitted in the year 
following the year in which the review is con- 
ducted, but not later than the date on which the 
President submits the budget for the next fiscal 
year to Congress under section 1105(a) of title 31. 

(Added Pub. L. 107-314, div. A, title V, § 581(a)(1), 
Dec. 2, 2002, 116 Stat. 2559.) 

First Quadrennial Quality of Life Review 

Pub. L. 107-314, div. A, title V, § 581(b), Dec. 2, 2002, 116 
Stat. 2561, directed that the first quadrennial quality of 
life review under this section would be conducted dur- 
ing 2003, and that the report on such review was to be 
submitted not later than the date on which the Presi- 
dent submitted the budget for fiscal year 2005 to Con- 
gress. 

§ 118b. Quadrennial roles and missions review 

(a) Review Required.— The Secretary of De- 
fense shall every four years conduct a compre- 
hensive assessment (to be known as the "quad- 
rennial roles and missions review") of the roles 
and missions of the armed forces and the core 
competencies and capabilities of the Depart- 
ment of Defense to perform and support such 
roles and missions. 
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(b) Independent Military Assessment of 
Roles and Missions. — (1) In each year in which 
the Secretary of Defense is required to conduct 
a comprehensive assessment pursuant to sub- 
section (a), the Chairman of the Joint Chiefs of 
Staff shall prepare and submit to the Secretary 
the Chairman's assessment of the roles and mis- 
sions of the armed forces and the assignment of 
functions to the armed forces, together with any 
recommendations for changes in assignment 
that the Chairman considers necessary to 
achieve maximum efficiency and effectiveness of 
the armed forces. 

(2) The Chairman's assessment shall be con- 
ducted so as to — 

(A) organize the significant missions of the 
armed forces into core mission areas that 
cover broad areas of military activity; 

(B) ensure that core mission areas are de- 
fined and functions are assigned so as to avoid 
unnecessary duplication of effort among the 
armed forces; and 

(C) provide the Chairman's recommenda- 
tions with regard to issues to be addressed by 
the Secretary of Defense under subsection (c). 

(c) Identification of Core Mission Areas and 
Core Competencies and Capabilities. — Upon re- 
ceipt of the Chairman's assessment, and after 
giving appropriate consideration to the Chair- 
man's recommendations, the Secretary of De- 
fense shall identify — 

(1) the core mission areas of the armed 
forces; 

(2) the core competencies and capabilities 
that are associated with the performance or 
support of a core mission area identified pur- 
suant to paragraph (1); 

(3) the elements of the Department of De- 
fense (including any other office, agency, ac- 
tivity, or command described in section 111(b) 
of this title) that are responsible for providing 
the core competencies and capabilities re- 
quired to effectively perform the core missions 
identified pursuant to paragraph (1); 

(4) any gaps in the ability of the elements 
(or other office, agency activity, or command) 
of the Department of Defense to provide core 
competencies and capabilities required to ef- 
fectively perform the core missions identified 
pursuant to paragraph (1); 

(5) any unnecessary duplication of core com- 
petencies and capabilities between defense 
components; and 

(6) a plan for addressing any gaps or unnec- 
essary duplication identified pursuant to para- 
graph (4) or paragraph (5). 

(d) Report. — The Secretary shall submit a re- 
port on the quadrennial roles and missions re- 
view to the Committees on Armed Services of 
the Senate and the House of Representatives. 
The report shall be submitted in the year follow- 
ing the year in which the review is conducted, 
but not later than the date on which the Presi- 
dent submits the budget for the next fiscal year 
to Congress under section 1105(a) of title 31. 



(Added Pub. L. 110-181, div. A, title IX, § 941(a), 
Jan. 28, 2008, 122 Stat. 286.) 

Inclusion op Assessment op Joint Military Train- 
ing and Force Allocations in Quadrennial De- 
fense Review and National Military Strategy 

Pub. L. 112-81, dlv. A, title III, §348, Dec. 31, 2011, 125 
Stat. 1375, provided that: "The assessments of the Na- 
tional Military Strategy conducted by the Chairman of 
the Joint Chiefs of Staff under section 153(b) of this 
title [sic; probably means Title 10, Armed Forces], and 
the quadrennial roles and missions review pursuant to 
section 118b of this title [sic], shall include an assess- 
ment of joint military training and force allocations to 
determine — 

"(1) the compliance of the military departments 
with the joint training, doctrine, and resource alloca- 
tion recommendations promulgated by the Joint 
Chiefs of Staff; and 

"(2) the effectiveness of the Joint Staff in carrying 
out the missions of planning and experimentation 
formerly accomplished by Joint Forces Command." 

Timing op Quadrennial Roles and Missions Review 

Pub. L. 110-181, div. A, title IX, § 941(c), Jan. 28, 2008, 
122 Stat. 287, provided that: 

"(1) First review. — The first quadrennial roles and 
missions review under section 118b of title 10, United 
States Code, as added by subsection (a), shall be con- 
ducted during 2008. 

"(2) Subsequent reviews. — Subsequent reviews shall 
be conducted every four years, beginning in 2011." 

§119. Special access programs: congressional 
oversight 

(a)(1) Not later than March 1 of each year, the 
Secretary of Defense shall submit to the defense 
committees a report on special access programs. 

(2) Each such report shall set forth — 

(A) the total amount requested for special 
access programs of the Department of Defense 
in the President's budget for the next fiscal 
year submitted under section 1105 of title 31; 
and 

(B) for each program in that budget that is 
a special access program — 

(i) a brief description of the program; 

(ii) a brief discussion of the major mile- 
stones established for the program; 

(iii) the actual cost of the program for 
each fiscal year during which the program 
has been conducted before the fiscal year 
during which that budget is submitted; and 

(iv) the estimated total cost of the pro- 
gram and the estimated cost of the program 
for (I) the current fiscal year, (II) the fiscal 
year for which the budget is submitted, and 
(III) each of the four succeeding fiscal years 
during which the program is expected to be 
conducted. 

(3) In the case of a report under paragraph (1) 
submitted in a year during which the Presi- 
dent's budget for the next fiscal year, because of 
multiyear budgeting for the Department of De- 
fense, does not include a full budget request for 
the Department of Defense, the report required 
by paragraph (1) shall set forth — 

(A) the total amount already appropriated 
for the next fiscal year for special access pro- 
grams of the Department of Defense and any 
additional amount requested in that budget 
for such programs for such fiscal year; and 

(B) for each program of the Department of 
Defense that is a special access program, the 
information specified in paragraph (2)(B). 
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(b) (1) Not later than February 1 of each year, 
the Secretary of Defense shall submit to the de- 
fense committees a report that, with respect to 
each new special access program, provides — 

(A) notice of the designation of the program 
as a special access program; and 

(B) justification for such designation. 

(2) A report under paragraph (1) with respect 
to a program shall include — 

(A) the current estimate of the total pro- 
gram cost for the program; and 

(B) an identification of existing programs or 
technologies that are similar to the tech- 
nology, or that have a mission similar to the 
mission, of the program that is the subject of 
the notice. 

(3) In this subsection, the term "new special 
access program" means a special access program 
that has not previously been covered in a notice 
and justification under this subsection. 

(c) (1) Whenever a change in the classification 
of a special access program of the Department of 
Defense is planned to be made or whenever clas- 
sified information concerning a special access 
program of the Department of Defense is to be 
declassified and made public, the Secretary of 
Defense shall submit to the defense committees 
a report containing a description of the proposed 
change, the reasons for the proposed change, and 
notice of any public announcement planned to 
be made with respect to the proposed change. 

(2) Except as provided in paragraph (3), any re- 
port referred to in paragraph (1) shall be submit- 
ted not less than 14 days before the date on 
which the proposed change or public announce- 
ment is to occur. 

(3) If the Secretary determines that because of 
exceptional circumstances the requirement of 
paragraph (2) cannot be met with respect to a 
proposed change or public announcement con- 
cerning a special access program of the Depart- 
ment of Defense, the Secretary may submit the 
report required by paragraph (1) regarding the 
proposed change or public announcement at any 
time before the proposed change or public an- 
nouncement is made and shall include in the re- 
port an explanation of the exceptional circum- 
stances. 

(d) Whenever there is a modification or termi- 
nation of the policy and criteria used for des- 
ignating a program of the Department of De- 
fense as a special access program, the Secretary 
of Defense shall promptly notify the defense 
committees of such modification or termi- 
nation. Any such notification shall contain the 
reasons for the modification or termination and, 
in the case of a modification, the provisions of 
the policy as modified. 

(e) (1) The Secretary of Defense may waive any 
requirement under subsection (a), (b), or (c) that 
certain information be included in a report 
under that subsection if the Secretary deter- 
mines that inclusion of that information in the 
report would adversely affect the national secu- 
rity. Any such waiver shall be made on a case- 
by-case basis. 

(2) If the Secretary exercises the authority 
provided under paragraph (1), the Secretary 
shall provide the information described in that 
subsection with respect to the special access 



program concerned, and the justification for the 
waiver, jointly to the chairman and ranking mi- 
nority member of each of the defense commit- 
tees. 

(f) A special access program may not be initi- 
ated until — 

(1) the defense committees are notified of 
the program; and 

(2) a period of 30 days elapses after such noti- 
fication is received. 

(g) In this section, the term "defense commit- 
tees" means — 

(1) the Committee on Armed Services and 
the Committee on Appropriations, and the De- 
fense Subcommittee of the Committee on Ap- 
propriations, of the Senate; and 

(2) the Committee on Armed Services and 
the Committee on Appropriations, and the 
Subcommittee on Defense of the Committee 
on Appropriations, of the House of Representa- 
tives. 

(Added Pub. L. 100-180, div. A, title XI, 
§ 1132(a)(1), Dec. 4, 1987, 101 Stat. 1151; amended 
Pub. L. 101-510, div. A, title XIV, §§1461, 1482(a), 
Nov. 5, 1990, 104 Stat. 1698, 1709; Pub. L. 104-106, 
div. A, title X, §1055, title XV, § 1502(a)(4), Feb. 
10, 1996, 110 Stat. 442, 502; Pub. L. 106-65, div. A, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 107-107, div. A, title X, § 1048(a)(2), Dec. 28, 
2001, 115 Stat. 1222.) 

Amendments 

2001— Subsec. (g)(2). Pub. L. 107-107 substituted "Sub- 
committee on Defense" for "National Security Sub- 
committee". 

1999— Subsec. (g)(2). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996— Subsec. (a)(1). Pub. L. 104-106, §1055, substituted 
"March 1" for "February 1". 

Subsec. (g). Pub. L. 104-106, § 1502(a)(4), added pars. (1) 
and (2) and struck out former pars. (1) and (2) which 
read as follows: 

"(1) the Committees on Armed Services and Appro- 
priations of the Senate and House of Representatives; 
and 

"(2) the Defense Subcommittees of the Committees 
on Appropriations of the Senate and House of Rep- 

1990— Subsec. (c). Pub. L. 101-510, § 1461(a), amended 
subsec. (c) generally. Prior to amendment, subsec. (c) 
read as follows: "Whenever a change is made in the 
status of a program of the Department of Defense as a 
special access program, the Secretary of Defense shall 
submit to the defense committees a report describing 
the change. Any such report shall be submitted not 
later than 30 days after the date on which the change 

Subsec. (f). Pub. L. 101-510, § 1482(a)(2), added subsec. 
(f). Former subsec. (f) redesignated (g). 

Pub. L. 101-510, § 1461(b), inserted "and Appropria- 
tions" after "Armed Services" in par. (1). 

Subsec. (g). Pub. L. 101-510, § 1482(a)(1), redesignated 
subsec. (f) as (g). 

Effective Date of 1990 Amendment 

Section 1482(d) of Pub. L. 101-510 provided that: "The 
amendments made by this section [enacting section 
2214 of this title and amending this section and section 
1584 of this title] shall take effect on October 1, 1991." 

Initial Reports on Special Access Programs 

Pub. L. 100-180, div. A, title XI, § 1132(b), (c), Dec. 4, 
1987, 101 Stat. 1152, required that the first report under 



§119 



TITLE 10— ARMED FORCES 



Page 98 



subsec. (a) of this section set forth the amount that had 
been requested in the President's budget for each of the 
five previous fiscal years for special access programs of 
the Department of Defense and the amount appro- 
priated for each such year for such programs, and re- 
quired that the first report under subsec. (b) of this sec- 
tion cover existing special access programs. 

CHAPTER 3— GENERAL POWERS AND 
FUNCTIONS 

Sec. 

121. Regulations. 

122. Official registers. 

122a. Public availability of Department of Defense 
reports required by law. 

123. Authority to suspend officer personnel laws 

during war or national emergency. 

123a. Suspension of end-strength and other 
strength limitations in time of war or na- 
tional emergency. 

123b. Forces stationed abroad: limitation on num- 
ber. 

124. Detection and monitoring of aerial and mari- 

time transit of illegal drugs: Department of 
Defense to be lead agency. 

125. Functions, powers, and duties: transfer, reas- 

signment, consolidation, or abolition. 

126. Transfer of funds and employees. 

12V. Emergency and extraordinary expenses. 

127a. Operations for which funds are not provided 
in advance: funding mechanisms. 

127b. Assistance in combating terrorism: rewards. 

127c. Purchase of weapons overseas: force protec- 
tion. 

127d. Allied forces participating in combined oper- 
ations: authority to provide logistic sup- 
port, supplies, and services. 

128. Physical protection of special nuclear mate- 

rial: limitation on dissemination of unclas- 
sified information. 

129. Prohibition of certain civilian personnel man- 

agement constraints. 
129a. General policy for total force management. 
129b. Authority to procure personal services. 
129c. Medical personnel: limitations on reductions. 
129d. Disclosure to litigation support contractors. 

130. Authority to withhold from public disclosure 

certain technical data. 
[130a. Repealed.] 

130b. Personnel in overseas, sensitive, or routinely 
deployable units: nondisclosure of person- 
ally identifying information. 

130c. Nondisclosure of information: certain sen- 
sitive information of foreign governments 
and international organizations. 

130d. Treatment under Freedom of Information Act 
of certain confidential information shared 
with State and local personnel. 

130e. Treatment under Freedom of Information Act 
of certain critical infrastructure security 
information. 1 

Amendments 

2011— Pub. L. 112-81, div. A, title VIII, § 802(a)(2), title 
IX, § 931(b), title X, § 1091(b), Dec. 31, 2011, 125 Stat. 1485, 
1543, 1605, added items 129d and 130e and substituted 
"General policy for total force management" for "Gen- 
eral personnel policy" in item 129a. 

Pub. L. 111-383, div. A, title X, § 1061(a)(2), Jan. 7, 2011, 
124 Stat. 4362, added item 122a. 

2008— Pub. L. 110-417, [div. A], title IV, §416(c)(2), Oct. 
14, 2008, 122 Stat. 4430, substituted "Suspension of end- 
strength and other strength limitations in time of war 
or national emergency" for "Suspension of end- 
strength limitations in time of war or national emer- 
gency" in item 123a. 



in original. Does not conform to section catchline. 



Pub. L. 110-181, div. A, title X, § 1063(a)(1)(B), Jan. 28, 
2008, 122 Stat. 321, which directed amendment of chap- 
ter 3 of title 10 "by revising the table of sections at the 
beginning of such chapter to reflect the redesignation 
and transfer made by paragraph (1)", was executed to 
reflect the probable intent of Congress by amending the 
analysis to this chapter to reflect the redesignation 
and transfer made by section 1063(a)(1)(A) of Pub. L. 
110-181, which redesignated the section 127c relating to 
allied forces participating in combined operations as 
127d, and transferred it so as to appear immediately 
after section 127c relating to purchase of weapons over- 
seas. 

Pub. L. 110-181, div. A, title IX, § 901(a)(2), Jan. 28, 
2008, 122 Stat. 272, struck out item 130a "Major Depart- 
ment of Defense headquarters activities personnel: lim- 
itation". 

2006— Pub. L. 109-364, div. A, title XII, § 1201(b), title 
XIV, § 1405(b), Oct. 17, 2006, 120 Stat. 2412, 2436, added 
items 127c, relating to allied forces participating in 
combined operations, and 130d. 

Pub. L. 109-163, div. A, title XII, § 1231(b), Jan. 6, 2006, 
119 Stat. 3468, added item 127c relating to purchase of 
weapons overseas. 

2003— Pub. L. 108-136, div. A, title VIII, § 841(b)(2), Nov. 
24, 2003, 117 Stat. 1552, substituted "Authority to pro- 
cure personal services" for "Experts and consultants: 
authority to procure services of" in item 129b. 

2002— Pub. L. 107-314, div. A, title X, § 1065(b), Dec. 2, 
2002, 116 Stat. 2656, added item 127b. 

2000— Pub. L. 106-398, §1 [[div. A], title X, §1073(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-280, added item 130c. 

1999— Pub. L. 106-65, div. A, title IX, § 921(a)(2), title X, 
§ 1044(b), Oct. 5, 1999, 113 Stat. 723, 762, substituted 
"Major Department of Defense headquarters activities 
personnel: limitation" for "Management headquarters 
and headquarters support activities personnel: limita- 
tion" in item 130a and added item 130b. 

1997— Pub. L. 105-85, div. A, title IX, § 911(a)(2), Nov. 
18, 1997, 111 Stat. 1858, added item 130a. 

1996— Pub. L. 104-106, div. A, title XV, § 1504(a)(8), Feb. 
10, 1996, 110 Stat. 513, made technical correction to di- 
rectory language of Pub. L. 103-337, § 1312(a)(2). See 1994 
Amendment note below. 

Pub. L. 104-106, div. A, title V, § 564(a)(2), title X, 
§ 1003(a)(2), Feb. 10, 1996, 110 Stat. 326, 417, substituted 
"Operations for which funds are not provided in ad- 
vance: funding mechanisms" for "Expenses for contin- 
gency operations" in item 127a and added item 129c. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(2), 
Oct. 5, 1994, 108 Stat. 3013, added item 123 and struck 
out former item 123 "Suspension of certain provisions 
of law relating to reserve commissioned officers". 

Pub. L. 103-337, div. A, title XIII, § 1312(a)(2), Oct. 5, 
1994, 108 Stat. 2894, as amended by Pub. L. 104-106, div. 
A, title XV, § 1504(a)(8), Feb. 10, 1996, 110 Stat. 513, added 
item 123b. 

1993— Pub. L. 103-160, div. A, title XI, § 1108(a)(2), Nov. 
30, 1993, 107 Stat. 1752, added item 127a. 

1990— Pub. L. 101-510, div. A, title XIV, §§ 1481(b)(2), 
1483(c)(2), Nov. 5, 1990, 104 Stat. 1705, 1715, added items 
123a, 129a, and 129b. 

1989— Pub. L. 101-189, div. A, title XII, § 1202(a)(2), Nov. 
29, 1989, 103 Stat. 1563, added item 124. 

1987— Pub. L. 100-180, div. A, title XI, § 1123(b), Dec. 4, 
1987, 101 Stat. 1150, added item 128. 

Pub. L. 100-26, § 9(b)(1), Apr. 21, 1987, 101 Stat. 287, 
struck out item 128 "Funds transfers for foreign 
cryptologic support". 

1986— Pub. L. 99-433, title I, § 110(c)(2), (e)(1), title II, 
§ 211(c)(2), Oct. 1, 1986, 100 Stat. 1002, 1003, 1017, inserted 
"and Functions" after "General Powers" in chapter 
heading, struck out item 124 "Combatant commands: 
establishment; composition; functions; administration 
and support", and added items 127 to 130. 

1962— Pub. L. 87-651, title II, § 201(b), Sept. 7, 1962, 76 
Stat. 517, added items 124 to 126. 

1958— Pub. L. 85-861, §1(2)(B), Sept. 2, 1958, 72 Stat. 
1437, added items 122 and 123. 
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§ 121. Regulations 

The President may prescribe regulations to 
carry out his functions, powers, and duties 
under this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 6.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


121 


[No source]. 


[No source]. 





The revised section is Inserted to make express the 
President's general authority to issue regulations, 
which has been expressly reflected in many laws and 
left to inference in the remainder. 



§ 122. Official registers 

The Secretary of a military department may 
have published, annually or at such other times 
as he may designate, official registers contain- 
ing the names of, and other pertinent informa- 
tion about, such regular and reserve officers of 
the armed forces under his jurisdiction as he 
considers appropriate. The register may also 
contain any other list that the Secretary consid- 
ers appropriate. 

(Added Pub. L. 85-861, §1(2)(A), Sept. 2, 1958, 72 
Stat. 1437.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


122 


10 App.:20b. 
34 App.:609. 


July 24. 1956. ch. 677, §1. 
70 Stat. 623. 





§ 122a. Public availability of Department of De- 
fense reports required by law 

(a) In General. — The Secretary of Defense 
shall ensure that each report described in sub- 
section (b) is 1 

(1) made available to the public, upon re- 
quest submitted on or after the date on which 
such report is submitted to Congress, through 
the Office of the Assistant Secretary of De- 
fense for Public Affairs; and 

(2) to the maximum extent practicable, 
transmitted in an electronic format. 

(b) Covered Reports. — (1) Except as provided 
in paragraph (2), a report described in this sub- 
section is any report that is required by law to 
be submitted to Congress by the Secretary of 
Defense, or by any element of the Department of 
Defense. 

(2) A report otherwise described in paragraph 
(1) is not a report described in this subsection if 
the report contains — 

(A) classified information; 

(B) proprietary information; 

(C) information that is exempt from disclo- 
sure under section 552 of title 5 (commonly re- 
ferred to as the "Freedom of Information 
Act"); or 

(D) any other type of information that the 
Secretary of Defense determines should not be 
made available to the public in the interest of 
national security. 



'So in original. Probably should be followed by a dash. 



(Added Pub. L. 111-383, div. A, title X, 
§ 1061(a)(1), Jan. 7, 2011, 124 Stat. 4362; amended 
Pub. L. 112-81, div. A, title X, §1068, Dec. 31, 2011, 
125 Stat. 1589.) 

Amendments 

2011— Subsec. (a). Pub. L. 112-81 substituted pars. (1) 
and (2) for "made available to the public, upon request 
submitted on or after the date on which such report Is 
submitted to Congress, through the Office of the Assist- 
ant Secretary of Defense for Public Affairs." 

Effective Date 

Pub. L. 111-383, div. A, title X, § 1061(b), Jan. 7, 2011, 
124 Stat. 4362, provided that: "Section 122a of title 10, 
United States Code (as added by subsection (a)), shall 
take effect 90 days after the date of the enactment of 
this Act [Jan. 7, 2011], and shall apply with respect to 
reports that are required by law to be submitted to 
Congress on or after that date." 

§ 123. Authority to suspend officer personnel 
laws during war or national emergency 

(a) In time of war, or of national emergency 
declared by Congress or the President after No- 
vember 30, 1980, the President may suspend the 
operation of any provision of law relating to the 
promotion, involuntary retirement, or separa- 
tion of commissioned officers of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard 
Reserve. So long as such war or national emer- 
gency continues, any such suspension may be 
extended by the President. 

(b) Any such suspension shall, if not sooner 
ended, end on the last day of the two-year period 
beginning on the date on which the suspension 
(or the last extension thereof) takes effect or on 
the last day of the one-year period beginning on 
the date of the termination of the war or na- 
tional emergency, whichever occurs first. With 
respect to the end of any such suspension, the 
preceding sentence supersedes the provisions of 
title II of the National Emergencies Act (50 
U.S.C. 1621-1622) which provide that powers or 
authorities exercised by reason of a national 
emergency shall cease to be exercised after the 
date of the termination of the emergency. 

(c) If a provision of law pertaining to the pro- 
motion of reserve officers is suspended under 
this section and if the Secretary of Defense sub- 
mits to Congress proposed legislation to adjust 
the grades and dates of rank of reserve commis- 
sioned officers other than commissioned war- 
rant officers, such proposed legislation shall, so 
far as practicable, be the same as that rec- 
ommended for adjusting the grades and dates of 
rank of officers of the regular component of the 
armed force concerned. 

(d) Upon the termination of a suspension made 
under the authority of subsection (a) of a provi- 
sion of law otherwise requiring the separation or 
retirement of officers on active duty because of 
age, length of service or length of service in 
grade, or failure of selection for promotion, the 
Secretary concerned shall extend by up to 90 
days the otherwise required separation or retire- 
ment date of any officer covered by the sus- 
pended provision whose separation or retirement 
date, but for the suspension, would have been be- 
fore the date of the termination of the suspen- 
sion or within 90 days after the date of such ter- 
mination. 
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(Added Pub. L. 85-861, §1(2)(A), Sept. 2, 1958, 72 
Stat. 1437; amended Pub. L. 86-559, §1(1), June 30, 
1960, 74 Stat. 264; Pub. L. 89-718, §1, Nov. 2, 1966, 
80 Stat. 1115; Pub. L. 90-130, §1(1), Nov. 8, 1967, 81 
Stat. 374; Pub. L. 96-513, title V, §§501(3), 511(1), 
Deo. 12, 1980, 94 Stat. 2907, 2920; Pub. L. 97-22, 
§ 10(b)(1), July 10, 1981, 95 Stat. 137; Pub. L. 
103-337, div. A, title XVI, § 1622(a), Oct. 5, 1994, 
108 Stat. 2961; Pub. L. 104-106, div. A, title XV, 
§ 1501(c)(4), Feb. 10, 1996, 110 Stat. 498; Pub. L. 
107-107, div. A, title V, § 508(b), Deo. 28, 2001, 115 
Stat. 1090.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


123 


50:1199 (less applicability 
to National Guard). 


Sept. 3, 1954, ch. 1257, 
§209 (less applicability 
to National Guard). 68 
Stat. 1152. 





In subsection (b), the words "the same as" are sub- 
stituted for the word "comparable", since any nec- 
essary differences in the recommended legislation be- 
tween Reserves and Regulars are fully taken account of 
in the words "So far as practicable". 



References in Text 

The National Emergencies Act, referred to in subsec. 
(b), is Pub. L. 94-412, Sept. 14, 1976, 90 Stat. 1255, as 
amended. Title II of the Act is classified generally to 
subchapter II (§1621 et seq.) of chapter 34 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1601 of Title 50 and Tables. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 644 of this title prior to repeal by Pub. 
L. 103-337, § 1622(b). 

Amendments 

2001— Subsec. (d). Pub. L. 107-107 added subsec. (d). 

1996— Subsec. (a). Pub. L. 104-106 struck out "281, 592. 
1002, 1005, 1006, 1007, 1374, 3217, 3218, 3219, 3220, 3352(a) 
(last sentence)," after "armed force:", "5414, 5457, 5458, 
5506," after "3855,", and "8217, 8218, 8219," after "6410," 
and substituted "8855, 10214, 12003, 12004, 12005, 12007, 
12202, 12213(a) (second sentence), 12642, 12645, 12646, 
12647, 12771, 12772, and 12773" for "and 8855". 

1994— Pub. L. 103-337 substituted "Authority to sus- 
pend officer personnel laws during war or national 
emergency" for "Suspension of certain provisions of 
law relating to reserve commissioned officers" as sec- 
tion catchline and amended text generally, substitut- 
ing subsecs. (a) to (c) for former subsecs. (a) and (b). 

1981 — Subsec. (a). Pub. L. 97-22 struck out references 
to sections 3494 and 8494. 

1980 — Subsec. (a). Pub. L. 96-513 struck out references 
to sections 3571, 3847, 5867, 8370, 8571, and 8847. 

1967— Subsec. (a). Pub. L. 90-130 struck out reference 
to section 3391. 

1966 — Subsec. (a). Pub. L. 89-718 struck out reference 
to section 5907. 

1960 — Subsec. (a). Pub. L. 86-559 inserted references to 
sections 281, 3855, and 8855 and struck out references to 
sections 3841, 3842, 3849, 8841, 8842, and 8849. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Oct. 1, 1996, 
see section 1691(b)(1) of Pub. L. 103-337, set out as an Ef- 
fective Date note under section 10001 of this title. 



Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

Effective Date of 1980 Amendment 

Amendment by section 501(3) of Pub. L. 96-513, strik- 
ing out references to sections 3571, 5867, and 8571, effec- 
tive Sept. 15, 1981, and amendment by section 511(1) of 
Pub. L. 96-513, striking out references to sections 3847, 
8370, and 8847, effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 1(11) of Ex. Ord. No. 
11390, Jan. 22, 1968, 33 F.R. 841, set out as a note under 
section 301 of Title 3, The President. 

Delegation of Authority 

Authority of President under this section as invoked 
by sections 2 and 3 of Ex. Ord. No. 13223, Sept. 14, 2001, 
66 F.R. 48201, as amended, delegated to Secretary of De- 
fense by section 4 of Ex. Ord. No. 13223, and authority 
of President under this section as invoked by section 2 
of Ex. Ord. No. 13223 delegated to Secretary of Home- 
land Security by section 5 of Ex. Ord. No. 13223, as 
amended, set out as a note under section 12302 of this 
title. 

§ 123a. Suspension of end-strength and other 
strength limitations in time of war or na- 
tional emergency 

(a) During War or National Emergency.— (1) 
If at the end of any fiscal year there is in effect 
a war or national emergency, the President may 
waive any statutory end strength with respect 
to that fiscal year. Any such waiver may be is- 
sued only for a statutory end strength that is 
prescribed by law before the waiver is issued. 

(2) When a designation of a major disaster or 
emergency (as those terms are defined in section 
102 of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 5122)) is in 
effect, the President may waive any statutory 
limit that would otherwise apply during the pe- 
riod of the designation on the number of mem- 
bers of a reserve component who are authorized 
to be on active duty under subparagraph (A) or 
(B) of section 115(b)(1) of this title, if the Presi- 
dent determines the waiver is necessary to pro- 
vide assistance in responding to the major disas- 
ter or emergency. 

(b) Termination of Waiver.— (1) Upon the ter- 
mination of a war or national emergency with 
respect to which the President has exercised the 
authority provided by subsection (a)(1), the 
President may defer the effectiveness of any 
statutory end strength with respect to the fiscal 
year during which the termination occurs. Any 
such deferral may not extend beyond the last 
day of the sixth month beginning after the date 
of such termination. 
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(2) A waiver granted under subsection (a)(2) 
shall terminate not later than 90 days after the 
date on which the designation of the major dis- 
aster or emergency that was the basis for the 
waiver expires. 

(c) Statutory End Strength.— In this sec- 
tion, the term "statutory end strength" means 
any end-strength limitation with respect to a 
fiscal year that is prescribed by law for any 
military or civilian component of the armed 
forces or of the Department of Defense. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1483(b)(1), Nov. 5, 1990, 104 Stat. 1715; amended 
Pub. L. 107-107, div. A, title IV, § 421(b), Dec. 28, 
2001, 115 Stat. 1076; Pub. L. 110-417, [div. A], title 
IV, §416(a)-(c)(l), Oct. 14, 2008, 122 Stat. 4430.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 115(b)(4) of this title, prior to repeal 
by Pub. L. 101-510, § 1483(a). 

Amendments 

2008 — Pub. L. 110-417 In section catchllne substituted 
"Suspension of end-strength and other strength limita- 
tions in time of war or national emergency" for "Sus- 
pension of end-strength limitations In time of war or 
national emergency", In subsec. (a) designated existing 
provisions as par. (1) and added par. (2), and in subsec. 
(b) substituted "Termination of Waiver" for "Upon 
Termination of War or National Emergency" in head- 
ing, designated existing provisions as par. (1), sub- 
stituted "subsection (a)(1)" for "subsection (a)", and 
added par. (2). 

2001— Pub. L. 107-107 amended text generally. Prior to 
amendment, text read as follows: "If at the end of any 
fiscal year there Is In effect a war or national emer- 
gency, the President may defer the effectiveness of any 
end-strength limitation with respect to that fiscal year 
prescribed by law for any military or civilian compo- 
nent of the armed forces or of the Department of De- 
fense. Any such deferral may not extend beyond No- 
vember 30 of the following fiscal year." 

Delegation op Authority 

Authority of President under this section as Invoked 
by sections 2 and 3 of Ex. Ord. No. 13223, Sept. 14, 2001, 
66 F.R. 48201, as amended, delegated to Secretary of De- 
fense by section 4 of Ex. Ord. No. 13223, and authority 
of President under this section as Invoked by section 2 
of Ex. Ord. No. 13223 delegated to Secretary of Home- 
land Security by section 5 of Ex. Ord. No. 13223, as 
amended, set out as a note under section 12302 of this 
title. 

§ 123b. Forces stationed abroad: limitation on 
number 

(a) End-Strength Limitation.— No funds ap- 
propriated to the Department of Defense may be 
used to support a strength level of members of 
the armed forces assigned to permanent duty 
ashore in nations outside the United States at 
the end of any fiscal year at a level in excess of 
203,000. 

(b) Exception for Wartime.— Subsection (a) 
does not apply in the event of a declaration of 
war or an armed attack on any member nation 
of the North Atlantic Treaty Organization, 
Japan, the Republic of Korea, or any other ally 
of the United States. 

(c) Presidential Waiver.— The President may 
waive the operation of subsection (a) if the 
President declares an emergency. The President 
shall immediately notify Congress of any such 
waiver. 



(Added Pub. L. 103-337, div. A, title XIII, 
§ 1312(a)(1), Oct. 5, 1994, 108 Stat. 2894.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 102-484, div. A, title XIII, §1302, Oct. 
23, 1992, 106 Stat. 2545, which was set out as a note 
under section 113 of this title, prior to repeal by Pub. 
L. 103-337, § 1312(c). 

Effective Date 

Section 1312(b) of Pub. L. 103-337 provided that: "Sec- 
tion 123b of title 10, United States Code, as added by 
subsection (a), does not apply with respect to a fiscal 
year before fiscal year 1996." 

§ 124. Detection and monitoring of aerial and 
maritime transit of illegal drugs: Department 
of Defense to be lead agency 

(a) Lead Agency. — (1) The Department of De- 
fense shall serve as the single lead agency of the 
Federal Government for the detection and mon- 
itoring of aerial and maritime transit of illegal 
drugs into the United States. 

(2) The responsibility conferred by paragraph 
(1) shall be carried out in support of the counter- 
drug activities of Federal, State, local, and for- 
eign law enforcement agencies. 

(b) Performance of Detection and Monitor- 
ing Function. — (1) To carry out subsection (a), 
Department of Defense personnel may operate 
equipment of the Department to intercept a ves- 
sel or an aircraft detected outside the land area 
of the United States for the purposes of — 

(A) identifying and communicating with 
that vessel or aircraft; and 

(B) directing that vessel or aircraft to go to 
a location designated by appropriate civilian 
officials. 

(2) In cases in which a vessel or an aircraft is 
detected outside the land of the United 

States, Department of Defense personnel may 
begin or continue pursuit of that vessel or air- 
craft over the land area of the United States. 

(c) United States Defined. — In this section, 
the term "United States" means the land area 
of the several States and any territory, com- 
monwealth, or possession of the United States. 

(Added Pub. L. 101-189, div. A, title XII, 
§ 1202(a)(1), Nov. 29, 1989, 103 Stat. 1563; amended 
Pub. L. 102-190, div. A, title X, § 1088(b), Dec. 5, 
1991, 105 Stat. 1485.) 

Prior Provisions 

A prior section 124, added Pub. L. 87-651, title II, 
§ 201(a), Sept. 7, 1962, 76 Stat. 514; amended Pub. L. 
98-525, title XIII, § 1301(a), Oct. 19, 1984, 98 Stat. 2611; 
Pub. L. 99-145, title XIII, § 1303(a)(1), Nov. 8, 1985, 99 
Stat. 738, related to establishment, composition, and 
functions of combatant commands, prior to repeal by 
Pub. L. 99-433, § 211(c)(1). See section 161 et seq. of this 
title. Similar provisions were contained in Pub. L. 
100-456, div. A, title XI, §1102, Sept. 29, 1988, 102 Stat. 
2042, which was set out as a note under section 113 of 
this title, prior to repeal by Pub. L. 101-189, § 1202(b). 

Amendments 

1991— Subsec. (a). Pub. L. 102-190 designated existing 
provisions as par. (1) and added par. (2). 

Condition on Development of Forward Operating 
Locations for United States Southern Command 
Counter-Drug Detection and Monitoring Flights 

Pub. L. 106-65, div. A, title X, §1024, Oct. 5, 1999, 113 
Stat. 748, provided that: 
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"(a) Condition. — Except as provided in subsection (b), 
none of the funds appropriated or otherwise made avail- 
able to the Department of Defense for any fiscal year 
may be obligated or expended for the purpose of im- 
proving the physical infrastructure at any proposed 
forward operating location outside the United States 
from which the United States Southern Command may 
conduct counter-drug detection and monitoring flights 
until a formal agreement regarding the extent and use 
of, and host nation support for, the forward operating 
location is executed by both the host nation and the 
United States. 

"(b) Exception. — The limitation in subsection (a) 
does not apply to an unspecified minor military con- 
struction project authorized by section 2805 of title 10, 
United States Code." 

Counter-Drug Detection and Monitoring Systems 
Plan 

Pub. L. 102-484, div. A, title X, §1043, Oct. 23, 1992, 106 
Stat. 2492, provided that: 

"(a) Requirements of Detection and Monitoring 
Systems. — The Secretary of Defense shall establish re- 
quirements for counter-drug detection and monitoring 
systems to be used by the Department of Defense in the 
performance of its mission under section 124(a) of title 
10, United States Code, as lead agency of the Federal 
Government for the detection and monitoring of the 
transit of illegal drugs into the United States. Such re- 
quirements shall be designed — 

"(1) to minimize unnecessary redundancy between 
counter-drug detection and monitoring systems; 

"(2) to grant priority to assets and technologies of 
the Department of Defense that are already in exist- 
ence or that would require little additional develop- 
ment to be available for use in the performance of 
such mission; 

"(3) to promote commonality and interoperability 
between counter-drug detection and monitoring sys- 
tems in a cost-effective manner; and 

"(4) to maximize the potential of using counter- 
drug detection and monitoring systems for other de- 
fense missions whenever practicable. 
"(b) Evaluation op Systems.— The Secretary of De- 
fense shall identify and evaluate existing and proposed 
counter-drug detection and monitoring systems in light 
of the requirements established under subsection (a). In 
carrying out such evaluation, the Secretary shall — 

"(1) assess the capabilities, strengths, and weak- 
nesses of counter-drug detection and monitoring sys- 
tems; and 

"(2) determine the optimal and most cost-effective 
combination of use of counter-drug detection and 
monitoring systems to carry out activities relating 
to the reconnaissance, detection, and monitoring of 
drug traffic. 

"(c) Systems Plan. — Based on the results of the eval- 
uation under subsection (b), the Secretary of Defense 
shall prepare a plan for the development, acquisition, 
and use of improved counter-drug detection and mon- 
itoring systems by the Armed Forces. In developing the 
plan, the Secretary shall also make every effort to de- 
termine which counter-drug detection and monitoring 
systems should be eliminated from the counter-drug 
program based on the results of such evaluation. The 
plan shall include an estimate by the Secretary of the 
full cost to implement the plan, including the cost to 
develop, procure, operate, and maintain equipment 
used in counter-drug detection and monitoring activi- 
ties performed under the plan and training and person- 
nel costs associated with such activities. 

"(d) Report. — Not later than six months after the 
date of the enactment of this Act [Oct. 23, 1992], the 
Secretary of Defense shall submit to Congress a report 
on the requirements established under subsection (a) 
and the results of the evaluation conducted under sub- 
section (b). The report shall include the plan prepared 
under subsection (c). 

"(e) Limitation on Obligation of Funds. — (1) Except 
as provided in paragraph (2), none of the funds appro- 



priated or otherwise made available for the Depart- 
ment of Defense for fiscal year 1993 pursuant to an au- 
thorization of appropriations in this Act [see Tables for 
classification] may be obligated or expended for the 
procurement or upgrading of a counter-drug detection 
and monitoring system, for research and development 
with respect to such a system, or for the lease or rental 
of such a system until after the date on which the Sec- 
retary of Defense submits to Congress the report re- 
quired under subsection (d). 

"(2) Paragraph (1) shall not prohibit obligations or 
expenditures of funds for — 

"(A) any procurement, upgrading, research and de- 
velopment, or lease of a counter-drug detection and 
monitoring system that is necessary to carry out the 
evaluation required under subsection (b); or 

"(B) the operation and maintenance of counter- 
drug detection and monitoring systems used by the 
Department of Defense as of the date of the enact- 
ment of this Act. 

"(f) Definition. — For purposes of this section, the 
term 'counter-drug detection and monitoring systems' 
means land-, air-, and sea-based detection and monitor- 
ing systems suitable for use by the Department of De- 
fense in the performance of its mission — 

"(1) under section 124(a) of title 10, United States 
Code, as lead agency of the Federal Government for 
the detection and monitoring of the aerial and mari- 
time transit of illegal drugs into the United States; 
and 

"(2) to provide support to law enforcement agencies 
in the detection, monitoring, and communication of 
the movement of traffic at, near, and outside the geo- 
graphic boundaries of the United States." 

Integration of Communications Network 

Section 1204(a) of Pub. L. 101-189 provided that: 
"(1) The Secretary of Defense shall integrate into an 
effective communications network the command, con- 
trol, communications, and technical intelligence assets 
of the United States that are dedicated (in whole or in 
part) to the interdiction of illegal drugs into the United 
St&tss . 

"(2) The Secretary shall carry out this subsection in 
consultation with the Director of National Drug Con- 
trol Policy." 

Research and Development 

Section 1205 of Pub. L. 101-189 provided that: "The 
Secretary of Defense shall ensure that adequate re- 
search and development activities of the Department of 
Defense, including research and development activities 
of the Defense Advanced Research Projects Agency, are 
devoted to technologies designed to improve — 

"(1) the ability of the Department to carry out the 

detection and monitoring function of the Department 

under section 124 of title 10, United States Code, as 

added by section 1202; and 

"(2) the ability to detect illicit drugs and other 

dangerous and illegal substances that are concealed 

in containers." 

Training Exercises in Drug-Interdiction Areas 

Section 1206 of Pub. L. 101-189 provided that: 

"(a) Exercises Required. — The Secretary of Defense 
shall direct that the armed forces, to the maximum ex- 
tent practicable, shall conduct military training exer- 
cises (including training exercises conducted by the re- 
serve components) in drug-interdiction areas. 

"(b) Report. — (1) Not later than February 1 of 1991 
and 1992, the Secretary shall submit to Congress a re- 
port on the implementation of subsection (a) during the 
preceding fiscal year. 

"(2) The report shall include — 
"(A) a description of the exercises conducted in 

drug-interdiction areas and the effectiveness of those 

exercises in the national counter-drug effort; and 
"(B) a description of those additional actions that 

could be taken (and an assessment of the results of 
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those actions) if additional funds were made available 
to the Department of Defense for additional military 
training exercises in drug-interdiction areas for the 
purpose of enhancing interdiction and deterrence of 
drug smuggling. 

"(c) Drug-Interdiction Areas Defined. — For pur- 
poses of this section, the term 'drug-interdiction areas' 
includes land and sea areas in which, as determined by 
the Secretary, the smuggling of drugs into the United 
States occurs or is believed by the Secretary to have 
occurred." 

§ 125. Functions, powers, and duties: transfer, re- 
assignment, consolidation, or abolition 

(a) Subject to section 2 of the National Secu- 
rity Act of 1947 (50 U.S.C. 401), the Secretary of 
Defense shall take appropriate action (including 
the transfer, reassignment, consolidation, or 
abolition of any function, power, or duty) to pro- 
vide more effective, efficient, and economical 
administration and operation, and to eliminate 
duplication, in the Department of Defense. How- 
ever, except as provided by subsections (b) and 
(c), a function, power, or duty vested in the De- 
partment of Defense, or an officer, official, or 
agency thereof, by law may not be substantially 
transferred, reassigned, consolidated, or abol- 
ished. 

(b) Notwithstanding subsection (a), if the 
President determines it to be necessary because 
of hostilities or an imminent threat of hos- 
tilities, any function, power, or duty vested by 
law in the Department of Defense, or an officer, 
official, or agency thereof, including one as- 
signed to the Army, Navy, Air Force, or Marine 
Corps by section 3062(b), 5062, 5063, or 8062(c) of 
this title, may be transferred, reassigned, or 
consolidated. The transfer, reassignment, or 
consolidation remains in effect until the Presi- 
dent determines that hostilities have termi- 
nated or that there is no longer an imminent 
threat of hostilities, as the case may be. 

(c) Notwithstanding subsection (a), the Sec- 
retary of Defense may assign or reassign the de- 
velopment and operational use of new weapons 
or weapons systems to one or more of the mili- 
tary departments or one or more of the armed 
forces. 

(Added Pub. L. 87-651, title II, § 201(a), Sept. 7, 
1962, 76 Stat. 515; amended Pub. L. 89-501, title 
IV, §401, July 13, 1966, 80 Stat. 278; Pub. L. 98-525, 
title XIV, §1405(1), Oct. 19, 1984, 98 Stat. 2621; 
Pub. L. 99-433, title I, §103, title III, § 301(b)(1), 
title V, § 514(c)(1), Oct. 1, 1986, 100 Stat. 996, 1022, 
1055; Pub. L. 101-510, div. A, title XIII, §1301(3), 
Nov. 5, 1990, 104 Stat. 1668.) 
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In subsection (a), the following substitutions are 
made: "Except as provided by subsections (b) and (c)" 



for "except as otherwise provided in this subsection"; 
"vested ... by law" for "established by law to be per- 
formed by"; "recommending" for "stating"; "proposes" 
for "contemplates"; and "the period" for "the thirty- 
day period or the forty-day period". The words "on the 
first day after" are inserted for clarity. The words "if 
carried out" are omitted as surplusage. 

In subsection (b), the words "Notwithstanding sub- 
section (a)" are substituted for the words "Notwith- 
standing other provisions of this subsection"; and "Un- 
less the President determines otherwise" for "subject 
to the determination of the President". 

In subsection (c), the following substitutions are 
made: "Notwithstanding subsection (a)" for "Notwith- 
standing the provisions of paragraph (1) hereof"; and 
"armed forces" for "services". 

In subsection (d), the following substitutions are 
made: "In subsection (a) (1)" for "within the meaning 
of paragraph (1) hereof"; and "considers" for "deems". 
The words "advantageous to the Government in terms 
of" are omitted as surplusage. 

Amendments 

1990 — Subsec. (c). Pub. L. 101-510 struck out at end 
"However, notwithstanding any other provision of this 
title or any other law, the Secretary of Defense shall 
not direct or approve a plan to initiate or effect a sub- 
stantial reduction or elimination of a major weapons 
system until the Secretary of Defense has reported all 
the pertinent details of the proposed action to the Con- 
gress of the United States while the Congress is in ses- 
sion." 

1986— Subsec. (a). Pub. L. 99-433, §103(1), struck out 
provision under which the Secretary of Defense could 
substantially transfer, reassign, consolidate, or abolish 
functions, powers, or duties vested in the Department 
of Defense by law if the Secretary reported the details 
of the proposed transfer, reassignment, consolidation, 
or abolition to Congress and if Congress did not affirm- 
atively reject the proposal. 

Subsec. (b). Pub. L. 99-433, §§103(2), 514(c)(1), inserted 
"vested by law in the Department of Defense, or an of- 
ficer, official, or agency thereof" and substituted "5062, 
5063" for "5012, 5013". 

Subsec. (d). Pub. L. 99-433, § 301(b)(1), struck out sub- 
sec. (d) which read as follows: "In subsection (a)(1), 
'major combatant function, power, or duty' does not in- 
clude a supply or service activity common to more 
than one military department. The Secretary of De- 
fense shall, whenever he determines it will be more ef- 
fective, economical, or efficient, provide for the per- 
formance of such an activity by one agency or such 
other organizations as he considers appropriate." 

1984— Subsec. (a). Pub. L. 98-525 substituted "section 
2 of the National Security Act of 1947 (50 U.S.C. 401)" 
for "section 401 of title 50". 

1966— Subsec. (c). Pub. L. 89-501 required the Sec- 
retary of Defense to report to the Congress all the per- 
tinent details regarding any substantial reduction or 
elimination of a major weapons system before action 
could be initiated or effected by the Department of De- 
fense. 

Resolutions Relating to Transfers, Reassign- 
ments, Consolidations, or Abolitions of Combat- 
ant Functions 

Section 303 of Pub. L. 87-651 provided that: 
"(a) For the purposes of this section, any resolution 
reported to the Senate or the House of Representatives 
pursuant to the provisions of section 125 of title 10, 
United States Code, shall be treated for the purpose of 
consideration by either House, in the same manner as 
a resolution with respect to a reorganization plan re- 
ported by a committee within the meaning of the Reor- 
ganization Act of 1949 as in effect on July 1, 1958 (5 
U.S.C. 133z and the following) [63 Stat. 203; 71 Stat. 611], 
and shall be governed by the provisions applicable to 
the consideration of any such resolution by either 
House of the Congress as provided by sections 205 and 
206 of that Act [63 Stat. 207]. 
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"(b) The provisions of this section are enacted by the 
Congress — 

"(1) as an exercise of the rule-making power of the 
Senate and the House of Representatives, respec- 
tively, and as such they shall be considered as part of 
the rules of each House, respectively, and supersede 
other rules only to the extent that they are inconsist- 
ent therewith; and 

"(2) with full recognition of the constitutional 
right of either House to change the rules (as far as re- 
lating to the procedure in that House) at any time, in 
the same manner and to the same extent as in the 
case of any other rule of that House." 

§ 126. Transfer of funds and employees 

(a) When a function, power, or duty or an ac- 
tivity of a department or agency of the Depart- 
ment of Defense is transferred or assigned to an- 
other department or agency of that department, 
balances of appropriations that the Secretary of 
Defense determines are available and needed to 
finance or discharge that function, power, duty, 
or activity, as the case may be, may, with the 
approval of the President, be transferred to the 
department or agency to which that function, 
power, duty or activity, as the case may be, is 
transferred, and used for any purpose for which 
those appropriations were originally available. 
Balances of appropriations so transferred shall — 

(1) be credited to any applicable appropria- 
tion account of the receiving department or 
agency; or 

(2) be credited to a new account that may be 
established on the books of the Department of 
the Treasury; 

and be merged with the funds already credited 
to that account and accounted for as one fund. 
Balances of appropriations credited to an ac- 
count under clause (1) are subject only to such 
limitations as are specifically applicable to that 
account. Balances of appropriations credited to 
an account under clause (2) are subject only to 
such limitations as are applicable to the appro- 
priations from which they are transferred. 

(b) When a function, power, or duty or an ac- 
tivity of a department or agency of the Depart- 
ment of Defense is transferred to another de- 
partment or agency of that department, those 
civilian employees of the department or agency 
from which the transfer is made that the Sec- 
retary of Defense determines are needed to per- 
form that function, power, or duty, or for that 
activity, as the case may be, may, with the ap- 
proval of the President, be transferred to the de- 
partment or agency to which that function, 
power, duty, or activity, as the case may be, is 
transferred. The authorized strength in civilian 
employees of a department or agency from 
which employees are transferred under this sec- 
tion is reduced by the number of employees so 
transferred. The authorized strength in civilian 
employees of a department or agency to which 
employees are transferred under this section is 
increased by the number of employees so trans- 
ferred. 

(Added Pub. L. 87-651, title II, § 201(a), Sept. 7, 
1962, 76 Stat. 516; amended Pub. L. 96-513, title V, 
§511(2), Dec. 12, 1980, 94 Stat. 2920.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


126(a) 
126(b) 


5:172f(a). 

5:171n(a) (as applicable to 

5:172f(a)). 
S:172f (less (a)). 


July 26, 1947, oh. 343, 
§407; added Aug-. 10, 
1949, oh. 412, §11 (21st 
and 22d pars.), 63 Stat. 
589. 

July 26, 1947, oh. 343, 
§ 308(a) (as applicable 
to §407), 61 Stat. 509. 



In subsection (a), the words "under authority of law" 
are omitted as surplusage. The following substitutions 
are made: "needed" for "necessary"; "used" for "be 
available for use by"; and "those appropriations" for 
"said funds". 

In subsection (b), 5 U.S.C. 172f(b) is restated to reflect 
more clearly its purpose to authorize "transfers of per- 
sonnel" (Senate Report No. 366, 81st Congress, p. 23). 

Amendments 

1980— Subsec. (b) Pub. L. 96-513 substituted "Presi- 
dent" for "Director of the Bureau of the Budget". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Delegation of Functions 

Authority of President under subsec. (a) of this sec- 
tion to approve transfers of balances of appropriations 
provided for therein delegated to Director of Office of 
Management and Budget, see section 9(2) of Ex. Ord. 
No. 11609, July 22, 1971, 36 F.R. 13747, set out as a note 
under section 301 of Title 3, The President. 

§ 127. Emergency and extraordinary expenses 

(a) Subject to the limitations of subsection (c), 
and within the limitation of appropriations 
made for the purpose, the Secretary of Defense, 
the Inspector General of the Department of De- 
fense, and the Secretary of a military depart- 
ment within his department, may provide for 
any emergency or extraordinary expense which 
cannot be anticipated or classified. When it is so 
provided in such an appropriation, the funds 
may be spent on approval or authority of the 
Secretary concerned or the Inspector General 
for any purpose he determines to be proper, and 
such a determination is final and conclusive 
upon the accounting officers of the United 
States. The Secretary concerned or the Inspec- 
tor General may certify the amount of any such 
expenditure authorized by him that he considers 
advisable not to specify, and his certificate is 
sufficient voucher for the expenditure of that 
amount. 

(b) The authority conferred by this section 
may be delegated by the Secretary of Defense to 
any person in the Department of Defense, by the 
Inspector General to any person in the Office of 
the Inspector General, or by the Secretary of a 
military department to any person within his 
department, with or without the authority to 
make successive redelegations. 

(c) (1) Funds may not be obligated or expended 
in an amount in excess of $500,000 under the au- 
thority of subsection (a) or (b) until the Sec- 
retary of Defense has notified the Committee on 
Armed Services and the Committee on Appro- 
priations of the Senate and the Committee on 
Armed Services and the Committee on Appro- 
priations of the House of Representatives of the 
intent to obligate or expend the funds, and — 
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(A) in the case of an obligation or expendi- 
ture in excess of $1,000,000, 15 days have 
elapsed since the date of the notification; or 

(B) in the case of an obligation or expendi- 
ture in excess of $500,000, but not in excess of 
$1,000,000, 5 days have elapsed since the date of 
the notification. 

(2) Subparagraph (A) or (B) of paragraph (1) 
shall not apply to an obligation or expenditure 
of funds otherwise covered by such subparagraph 
if the Secretary of Defense determines that the 
national security objectives of the United States 
will be compromised by the application of the 
subparagraph to the obligation or expenditure. 
If the Secretary makes a determination with re- 
spect to an obligation or expenditure under the 
preceding sentence, the Secretary shall imme- 
diately notify the committees referred to in 
paragraph (1) that such obligation or expendi- 
ture is necessary and provide any relevant infor- 
mation (in classified form, if necessary) jointly 
to the chairman and ranking minority member 
(or their designees) of such committees. 

(3) A notification under paragraph (1) and in- 
formation referred to in paragraph (2) shall in- 
clude the amount to be obligated or expended, as 
the case may be, and the purpose of the obliga- 
tion or expenditure. 

(d) Annual Report. — Not later than December 
1 each year, the Secretary of Defense shall sub- 
mit to the congressional defense committees a 
report on expenditures during the preceding fis- 
cal year under subsections (a) and (b). 

(Added Pub. L. 94-106, title VIII, § 804(a), Oct. 7, 
1975, 89 Stat. 538, §140; amended Pub. L. 98-94, 
title XII, §1268(2), Sept. 24, 1983, 97 Stat. 705; re- 
numbered §127 and amended Pub. L. 99-433, title 
I, §§ 101(a)(3), 110(d)(4), Oct. 1, 1986, 100 Stat. 994, 
1002; Pub. L. 103-160, div. A, title III, §361, Nov. 
30, 1993, 107 Stat. 1627; Pub. L. 103-337, div. A, 
title III, §378, Oct. 5, 1994, 108 Stat. 2737; Pub. L. 
104-106, div. A, title IX, §915, title XV, 
§ 1502(a)(5), Feb. 10, 1996, 110 Stat. 413, 502; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title X, 
§ 1031(a)(2), Nov. 24, 2003, 117 Stat. 1596.) 

Amendments 

2003— Subsec. (d). Pub. L. 108-136 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: "In any ease in which funds are expended under 
the authority of subsections (a) and (b), the Secretary 
of Defense shall submit a report of such expenditures 
on a quarterly basis to the Committee on Armed Serv- 
ices and the Committee on Appropriations of the Sen- 
ate and the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
rGSGn t ft- li.'vgs 1 ' 

1999— Subsecs. (c)(1), (d). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (c). Pub. L. 104-106, §915(2), added sub- 
sec. (c). Former subsec. (c) redesignated (d). 

Pub. L. 104-106, § 1502(a)(5), substituted "Committee 
on Armed Services and the Committee on Appropria- 
tions of the Senate and the Committee on National Se- 
curity and the Committee on Appropriations of" for 
"Committees on Armed Services and Appropriations of 
the Senate and". 

Subsec. (d). Pub. L. 104-106, §915(1), redesignated sub- 
sec. (c), as amended by Pub. L. 104-106, §§ 1502(a)(5), 1506, 
as (d). 

1994— Subsec. (c). Pub. L. 103-337 struck out par. (1) 
designation before "In any case" and struck out par. (2) 



which read as follows: "The amount of funds expended 
by the Inspector General of the Department of Defense 
under subsections (a) and (b) during a fiscal year may 
not exceed $400,000." 

1993— Subsec. (a). Pub. L. 103-160, §361(1), inserted 
", the Inspector General of the Department of De- 
fense," after "the Secretary of Defense" and "or the In- 
spector General" after "the Secretary concerned" and 
after "The Secretary concerned". 

Subsec. (b). Pub. L. 103-160, §361(2), inserted ", by the 
Inspector General to any person in the Office of the In- 
spector General," after "the Department of Defense". 

Subsec. (c). Pub. L. 103-160, §361(3), designated exist- 
ing provisions as par. (1) and added par. (2). 

1986— Pub. L. 99-433 renumbered section 140 of this 
title as this section and substituted "Emergency" for 
"Emergencies" in section catchline. 

1983— Subsec. (a). Pub. L. 98-94 struck out "of this 
section" after "subsection (c)". 

Subsec. (c). Pub. L. 98-94 struck out "of this section" 
after "subsections (a) and (b)". 

Construction Authority op Secretary of Defense 
Under Declaration of War or National Emergency 

Pub. L. 97-99, title IX, §903, Dec. 23, 1981, 95 Stat. 1382, 
which authorized the Secretary of Defense, in the event 
of a declaration of war or the declaration of a national 
emergency by the President, to undertake military 
construction without regard to any other provisions of 
law, was repealed and restated as section 2808 of this 
title by Pub. L. 97-214, §§2(a), 7(18), July 12, 1982, 96 
Stat. 157, 174, effective Oct. 1, 1982. 

§ 127a. Operations for which funds are not pro- 
vided in advance: funding mechanisms 

(a) In General.— (1) The Secretary of Defense 
shall use the procedures prescribed by this sec- 
tion with respect to any operation specified in 
paragraph (2) that involves — 

(A) the deployment (other than for a train- 
ing exercise) of elements of the armed forces 
for a purpose other than a purpose for which 
funds have been specifically provided in ad- 
vance; or 

(B) the provision of humanitarian assist- 
ance, disaster relief, or support for law en- 
forcement (including immigration control) for 
which funds have not been specifically pro- 
vided in advance. 

(2) This section applies to — 

(A) any operation the incremental cost of 
which is expected to exceed $50,000,000; and 

(B) any other operation the expected incre- 
mental cost of which, when added to the ex- 
pected incremental costs of other operations 
that are currently ongoing, is expected to re- 
sult in a cumulative incremental cost of on- 
going operations of the Department of Defense 
in excess of $100,000,000. 

Any operation the incremental cost of which is 
expected not to exceed $10,000,000 shall be dis- 
regarded for the purposes of subparagraph (B). 

(3) This section does not provide authority for 
the President or the Secretary of Defense to 
carry out any operation, but establishes mecha- 
nisms for the Department of Defense by which 
funds are provided for operations that the armed 
forces are required to carry out under some 
other authority. 

(b) Waiver of Requirement To Reimburse 
Support Units.— (1) The Secretary of Defense 
shall direct that, when a unit of the armed 
forces participating in an operation described in 
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subsection (a) receives services from an element 
of the Department of Defense that operates 
through the Defense Business Operations Fund 
(or a successor fund), such unit of the armed 
forces may not be required to reimburse that 
element for the incremental costs incurred by 
that element in providing such services, not- 
withstanding any other provision of law or any 
Government accounting practice. 

(2) The amounts which but for paragraph (1) 
would be required to be reimbursed to an ele- 
ment of the Department of Defense (or a fund) 
shall be recorded as an expense attributable to 
the operation and shall be accounted for sepa- 
rately. 

(c) Transfer Authority. — (1) Whenever there 
is an operation of the Department of Defense de- 
scribed in subsection (a), the Secretary of De- 
fense may transfer amounts described in para- 
graph (3) to accounts from which incremental 
expenses for that operation were incurred in 
order to reimburse those accounts for those in- 
cremental expenses. Amounts so transferred 
shall be merged with and be available for the 
same purposes as the accounts to which trans- 
ferred. 

(2) The total amount that the Secretary of De- 
fense may transfer under the authority of this 
section in any fiscal year is $200,000,000. 

(3) Transfers under this subsection may only 
be made from amounts appropriated to the De- 
partment of Defense for any fiscal year that re- 
main available for obligation, other than 
amounts within any operation and maintenance 
appropriation that are available for (A) an ac- 
count (known as a budget activity 1 account) 
that is specified as being for operating forces, or 
(B) an account (known as a budget activity 2 ac- 
count) that is specified as being for mobiliza- 
tion. 

(4) The authority provided by this subsection 
is in addition to any other authority provided by 
law authorizing the transfer of amounts avail- 
able to the Department of Defense. However, the 
Secretary may not use any such authority under 
another provision of law for a purpose described 
in paragraph (1) if there is authority available 
under this subsection for that purpose. 

(5) The authority provided by this subsection 
to transfer amounts may not be used to provide 
authority for an activity that has been denied 
authorization by Congress. 

(6) A transfer made from one account to an- 
other under the authority of this subsection 
shall be deemed to increase the amount author- 
ized for the account to which the amount is 
transferred by an amount equal to the amount 

tl*£LHSf GITGCi 

[(d) Repealed. Pub. L. 108-136, div. A, title X, 
§ 1031(a)(3), Nov. 24, 2003, 117 Stat. 1596.] 

(e) Limitations.— (1) The Secretary may not 
restore balances in the Defense Business Oper- 
ations Fund through increases in rates charged 
by that fund in order to compensate for costs in- 
curred and not reimbursed due to subsection (b). 

(2) The Secretary may not restore balances in 
the Defense Business Operations Fund or any 
other fund or account through the use of unobli- 
gated amounts in an operation and maintenance 
appropriation that are available within that ap- 
propriation for (A) an account (known as a budg- 



et activity 1 account) that is specified as being 
for operating forces, or (B) an account (known 
as a budget activity 2 account) that is specified 
as being for mobilization. 

(f) Submission of Requests for Supple- 
mental Appropriations. — It is the sense of Con- 
gress that whenever there is an operation de- 
scribed in subsection (a), the President should, 
not later than 90 days after the date on which 
notification is provided pursuant to subsection 
(a)(3), submit to Congress a request for the en- 
actment of supplemental appropriations for the 
then-current fiscal year in order to provide 
funds to replenish the Defense Business Oper- 
ations Fund or any other fund or account of the 
Department of Defense from which funds for the 
incremental expenses of that operation were de- 
rived under this section and should, as nec- 
essary, submit subsequent requests for the en- 
actment of such appropriations. 

(g) Incremental Costs. — For purposes of this 
section, incremental costs of the Department of 
Defense with respect to an operation are the 
costs of the Department that are directly attrib- 
utable to the operation (and would not have 
been incurred but for the operation). Incremen- 
tal costs do not include the cost of property or 
services acquired by the Department that are 
paid for by a source outside the Department or 
out of funds contributed by such a source. 

(h) Relationship to War Powers Resolu- 
tion. — This section may not be construed as al- 
tering or superseding the War Powers Resolu- 
tion. This section does not provide authority to 
conduct any military operation. 

(i) GAO Compliance Reviews. — The Comptrol- 
ler General of the United States shall from time 
to time, and when requested by a committee of 
Congress, conduct a review of the defense fund- 
ing structure under this section to determine 
whether the Department of Defense is comply- 
ing with the requirements and limitations of 
this section. 

(Added Pub. L. 103-160, div. A, title XI, 
§ 1108(a)(1), Nov. 30, 1993, 107 Stat. 1751; amended 
Pub. L. 104-106, div. A, title X, § 1003(a)(1), Feb. 
10, 1996, 110 Stat. 415; Pub. L. 108-136, div. A, title 
X, § 1031(a)(3), Nov. 24, 2003, 117 Stat. 1596; Pub. L. 
111-383, div. A, title X, § 1075(b)(2), Jan. 7, 2011, 
124 Stat. 4369; Pub. L. 112-81, div. A, title X, 
§1061(1), Dec. 31, 2011, 125 Stat. 1583.) 

References in Text 

The War Powers Resolution, referred to in subsec. (h), 
is Pub. L. 93-148, Nov. 7, 1973, 87 Stat. 555, which is clas- 
sified generally to chapter 33 (§1541 et seq.) of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1541 of Title 50 and Tables. 

Amendments 

2011— Subsec. (a)(1)(A). Pub. L. 111-383, § 1075(b)(2)(A), 
substituted "armed forces" for "Armed Forces". 

Subsec. (a)(3), (4). Pub. L. 112-81 redesignated par. (4) 
as (3) and struck out former par. (3) which read as fol- 
lows: "Whenever an operation to which this section ap- 
plies Is commenced or subsequently becomes covered 
by this section, the Secretary of Defense shall des- 
ignate and identify that operation for the purposes of 
this section and shall promptly notify Congress of that 
designation (and of the Identification of the oper- 
ation)." 
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Subsec. (b)(1). Pub. L. 111-383, § 1075(b)(2)(B), sub- 
stituted "armed forces" for "Armed Forces" In two 
places. 

2003— Subsec. (d). Pub. L. 108-136 struck out subsec. 
(d) which required Secretary of Defense, within 45 days 
after identifying' an operation pursuant to subsec. 
(a)(2), to submit a report to Congress relating to the 
funding, objectives, duration, cost, and exit criteria of 
the operation. 

1996— Pub. L. 104-106 substituted "Operations for 
which funds are not provided in advance: funding mech- 
anisms" for "Expenses for contingency operations" as 
section catchline and amended text generally. Prior to 
amendment, text consisted of subsecs. (a) to (h) relat- 
ing to funding procedures for operations designated by 
the Secretary of Defense as National Contingency Oper- 
ations. 

Effective Date of 1996 Amendment 

Section 1003(b) of Pub. L. 104-106 provided that: "The 
amendment to section 127a of title 10, United States 
Code, made by subsection (a) shall take effect on the 
date of the enactment of this Act [Feb. 10, 1996] and 
shall apply to any operation of the Department of De- 
fense that is in effect on or after that date, whether 
such operation is begun before, on, or after such date of 
enactment. In the case of an operation begun before 
such date, any reference in such section to the com- 
mencement of such operation shall be treated as refer- 
ring to the effective date under the preceding sen- 
tence." 

§ 127b. Assistance in combating terrorism: re- 
wards 

(a) Authority. — The Secretary of Defense may 
pay a monetary amount, or provide a payment- 
in-kind, to a person as a reward for providing 
United States Government personnel, or govern- 
ment personnel of allied forces participating in 
a combined operation with the armed forces, 
with information or nonlethal assistance that is 
beneficial to — 

(1) an operation or activity of the armed 
forces, or of allied forces participating in a 
combined operation with the armed forces, 
conducted outside the United States against 
international terrorism; or 

(2) force protection of the armed forces, or of 
allied forces participating in a combined oper- 
ation with the armed forces. 

(b) Limitation. — The amount or value of a re- 
ward provided under this section may not exceed 
$5,000,000. 

(c) Delegation of Authority. — (1) The au- 
thority of the Secretary of Defense under sub- 
section (a) may be delegated only — 

(A) to the Deputy Secretary of Defense and 
an Under Secretary of Defense, without fur- 
ther redelegation; and 

(B) to the commander of a combatant com- 
mand, but only for a reward in an amount or 
with a value not in excess of $1,000,000. 

(2) A commander of a combatant command to 
whom authority to provide rewards under this 
section is delegated under paragraph (1) may 
further delegate that authority, but only for a 
reward in an amount or with a value not in ex- 
cess of $10,000, except that such a delegation 
may be made to the commander's deputy com- 
mander, or to the commander of a command di- 
rectly subordinate to that commander, without 
regard to such limitation. Such a delegation 
may be made to the commander of a command 



directly subordinate to the commander of a 
combatant command only with the approval of 
the Secretary of Defense, the Deputy Secretary 
of Defense, or an Under Secretary of Defense to 
whom authority has been delegated under sub- 
paragraph (1)(A). 

(3)(A) Subject to subparagraphs (B) and (C), an 
official who has authority delegated under para- 
graph (1) or (2) may use that authority, acting 
through government personnel of allied forces, 
to offer and make rewards. 

(B) The Secretary of Defense shall prescribe 
policies and procedures for making rewards in 
the manner described in subparagraph (A), 
which shall include guidance for the account- 
ability of funds used for making rewards in that 
manner. The policies and procedures shall not 
take effect until 30 days after the date on which 
the Secretary submits the policies and proce- 
dures to the congressional defense committees. 
Rewards may not be made in the manner de- 
scribed in subparagraph (A) except under poli- 
cies and procedures that have taken effect. 

(C) Rewards may not be made in the manner 
described in subparagraph (A) after September 
30, 2013. 

(D) Not later than April 1, 2008, the Secretary 
of Defense shall submit to the congressional de- 
fense committees a report on the implementa- 
tion of this paragraph. The report shall identify 
each reward made in the manner described in 
subparagraph (A) and, for each such reward — 

(i) identify the type, amount, and recipient 
of the reward; 

(ii) explain the reason for making the re- 
ward; and 

(iii) assess the success of the reward in ad- 
vancing the effort to combat terrorism. 

(d) Coordination.— (1) The Secretary of De- 
fense shall prescribe policies and procedures for 
the offering and making of rewards under this 
section and otherwise for administering the au- 
thority under this section. Such policies and 
procedures shall be prescribed in consultation 
with the Secretary of State and the Attorney 
General and shall ensure that the making of a 
reward under this section does not duplicate or 
interfere with the payment of a reward author- 
ized by the Secretary of State or the Attorney 
General. 

(2) The Secretary of Defense shall consult with 
the Secretary of State regarding the making of 
any reward under this section in an amount or 
with a value in excess of $2,000,000. 

(e) Persons Not Eligible.— The following per- 
sons are not eligible to receive a reward under 
this section: 

(1) A citizen of the United States. 

(2) An officer or employee of the United 
States. 

(3) An employee of a contractor of the 
United States. 

(f) Annual Report.— (1) Not later than Feb- 
ruary 1 of each year, the Secretary of Defense 
shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representa- 
tives a report on the administration of the re- 
wards program under this section during the 
preceding fiscal year. 

(2) Each report for a fiscal year under this sub- 
section shall include the following: 
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(A) Information on the total amount ex- 
pended during that fiscal year to carry out the 
rewards program under this section during 
that fiscal year. 

(B) Specification of the amount, if any, ex- 
pended during that fiscal year to publicize the 
availability of rewards under this section. 

(C) With respect to each reward provided 
during that fiscal year — 

(i) the amount or value of the reward and 
whether the reward was provided as a mone- 
tary payment or in some other form; 

(ii) the recipient of the reward and the re- 
cipient's geographic location; and 

(iii) a description of the information or as- 
sistance for which the reward was paid, to- 
gether with an assessment of the signifi- 
cance and benefit of the information or as- 
sistance. 

(D) Information on the implementation of 
paragraph (3) of subsection (c). 

(E) A description of the status of program 
implementation in each geographic combatant 
command. 

(F) A description of efforts to coordinate and 
de-conflict the authority under subsection (a) 
with similar rewards programs administered 
by the United States Government. 

(G) An assessment of the effectiveness of the 
program in meeting its objectives. 

(3) The Secretary may submit the report in 
classified form if the Secretary determines that 
it is necessary to do so. 

(g) Determinations by the Secretary. — A de- 
termination by the Secretary under this section 
is final and conclusive and is not subject to judi- 
cial review. 

(Added Pub. L. 107-314, div. A, title X, § 1065(a), 
Dec. 2, 2002, 116 Stat. 2655; amended Pub. L. 
109-163, div. A, title X, § 1056(c)(2), Jan. 6, 2006, 
119 Stat. 3439; Pub. L. 109-364, div. A, title XIV, 
§1401, Oct. 17, 2006, 120 Stat. 2433; Pub. L. 110-181, 
div. A, title X, §1033, Jan. 28, 2008, 122 Stat. 307; 
Pub. L. 111-84, div. A, title X, §1071, Oct. 28, 2009, 
123 Stat. 2470; Pub. L. 111-383, div. A, title X, 
§1031, Jan. 7, 2011, 124 Stat. 4351; Pub. L. 112-81, 
div. A, title X, §§1033, 1064(3), Dec. 31, 2011, 125 
Stat. 1572, 1587.) 

Amendments 

2011— Subsec. (c)(3)(C). Pub. L. 112-81, §1033(1), sub- 
stituted "September 30, 2013" for "September 30, 2011". 

Pub. L. 111-383 substituted "2011" for "2010". 

Subsec. (f)(1). Pub. L. 112-81, §1064(3), which directed 
the substitution of "February 1" for "December 1", 
could not be executed because of the intervening- 
amendment by Pub. L. 112-81, §1033(2)(A). See note 
below. 

Pub. L. 112-81, §1033(2)(A), substituted "February" for 
"December". 

Subsec. (f)(2)(C)(ii). Pub. L. 112-81, § 1033(2)(B)(i), in- 
serted "and the recipient's geographic location" after 
"reward". 

Subsec. (f)(2)(E) to (G). Pub. L. 112-81, §1033(2)(B)(ii), 
added subpars. (B) to (G). 

2009— Subsec. (c)(3)(C). Pub. L. 111-84 substituted 
"2010" for "2009". 

2008— Subsec. (a). Pub. L. 110-181, § 1033(b)(1)(A), in in- 
troductory provisions, inserted ", or government per- 
sonnel of allied forces participating in a combined oper- 
ation with the armed forces," after "United States 
Government personnel". 



Subsec. (a)(1). Pub. L. 110-181, § 1033(b)(1)(B), inserted 
", or of allied forces participating in a combined oper- 
ation with the armed forces," after "armed forces". 

Subsec. (a)(2). Pub. L. 110-181, § 1033(b)(1)(C), inserted 
", or of allied forces participating in a combined oper- 
ation with the armed forces" after "armed forces". 

Subsec. (b). Pub. L. 110-181, § 1033(a)(1), substituted 
"$5,000,000" for "$200,000". 

Subsec. (c)(1)(B). Pub. L. 110-181, § 1033(a)(2), sub- 
stituted "$1,000,000" for "$50,000". 

Subsec. (c)(3). Pub. L. 110-181, § 1033(b)(2), added par. 
(3). 

Subsec. (d)(2). Pub. L. 110-181, § 1033(a)(3), substituted 
"$2,000,000" for "$100,000". 

Subsec. (f)(2)(D). Pub. L. 110-181, § 1033(c), added sub- 
par. (D). 

2006— Subsec. (c)(2). Pub. L. 109-364 substituted 
"$10,000" for "$2,500", inserted ", or to the commander 
of a command directly subordinate to that com- 
mander," after "deputy commander", and inserted at 
end "Such a delegation may be made to the commander 
of a command directly subordinate to the commander 
of a combatant command only with the approval of the 
Secretary of Defense, the Deputy Secretary of Defense, 
or an Under Secretary of Defense to whom authority 
has been delegated under subparagraph (1)(A)." 

Subsec. (d)(1). Pub. L. 109-163 substituted "Such poli- 
cies" for "Such polices". 



§ 127c. Purchase of weapons overseas: force pro- 
tection 

(a) Authority. — When elements of the armed 
forces are engaged in ongoing military oper- 
ations in a country, the Secretary of Defense 
may, for the purpose of protecting United States 
forces in that country, purchase weapons from 
any foreign person, foreign government, inter- 
national organization, or other entity located in 
that country. 

(b) Limitation. — The total amount expended 
during any fiscal year for purchases under this 
section may not exceed $15,000,000. 

(c) Semiannual Congressional Report. — In 
any case in which the authority provided in sub- 
section (a) is used during the period of the first 
six months of a fiscal year, or during the period 
of the second six months of a fiscal year, the 
Secretary of Defense shall submit to the Com- 
mittee on Armed Services of the Senate and 
Committee on Armed Services of the House of 
Representatives a report on the use of that au- 
thority during that six-month period. Each such 
report shall be submitted not later than 30 days 
after the end of the six-month period during 
which the authority is used. Each such report 
shall include the following: 

(1) The number and type of weapons pur- 
chased under subsection (a) during that six- 
month period covered by the report, together 
with the amount spent for those weapons and 
the Secretary's estimate of the fair market 
value of those weapons. 

(2) A description of the dispositions (if any) 
during that six-month period of weapons pur- 
chased under subsection (a). 

(Added Pub. L. 109-163, div. A, title XII, § 1231(a), 
Jan. 6, 2006, 119 Stat. 3467.) 

Codification 

Another section 127c was renumbered section 127d of 
this title. 
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§ 127d. Allied forces participating in combined 
operations: authority to provide logistic sup- 
port, supplies, and services 

(a) Authority— (1) Subject to subsections (b) 
and (c), the Secretary of Defense may provide lo- 
gistic support, supplies, and services to allied 
forces participating in a combined operation 
with the armed forces of the United States. 

(2) In addition to any logistic support, sup- 
plies, and services provided under paragraph (1), 
the Secretary may provide logistic support, sup- 
plies, and services to allied forces solely for the 
purpose of enhancing the interoperability of the 
logistical support systems of military forces 
participating in combined operations with the 
United States in order to facilitate such oper- 
ations. Such logistic support, supplies, and serv- 
ices may also be provided under this paragraph 
to a nonmilitary logistics, security, or similar 
agency of an allied government if such provision 
would directly benefit the armed forces of the 
United States. 

(3) Provision of support, supplies, and services 
pursuant to paragraph (1) or (2) may be made 
only with the concurrence of the Secretary of 
State. 

(b) Limitations.— (1) The authority provided 
by subsection (a)(1) may be used only in accord- 
ance with the Arms Export Control Act and 
other export control laws of the United States. 

(2) The authority provided by subsection (a)(1) 
may be used only for a combined operation — 

(A) that is carried out during active hos- 
tilities or as part of a contingency operation 
or a noncombat operation (including an oper- 
ation in support of the provision of humani- 
tarian or foreign disaster assistance, a country 
stabilization operation, or a peacekeeping op- 
eration under chapter VI or VII of the Charter 
of the United Nations); and 

(B) in a case in which the Secretary of De- 
fense determines that the allied forces to be 
provided logistic support, supplies, and serv- 
ices — 

(i) are essential to the success of the com- 
bined operation; and 

(ii) would not be able to participate in the 
combined operation but for the provision of 
such logistic support, supplies, and services 
by the Secretary. 

(c) Limitations on Value. — (1) The value of lo- 
gistic support, supplies, and services provided 
under subsection (a)(1) in any fiscal year may 
not exceed $100,000,000. 

(2) The value of the logistic support, supplies, 
and services provided under subsection (a)(2) in 
any fiscal year may not exceed $5,000,000. 

(d) Annual Report. — (1) Not later than De- 
cember 31 each year, the Secretary of Defense 
shall submit to the Committee on Armed Serv- 
ices and the Committee on Foreign Relations of 
the Senate and the Committee on Armed Serv- 
ices and the Committee on Foreign Affairs of 
the House of Representatives a report on the use 
of the authority provided by subsection (a) dur- 
ing the preceding fiscal year. 

(2) Each report under paragraph (1) shall be 
prepared in coordination with the Secretary of 
State. 

(3) Each report under paragraph (1) shall in- 
clude, for the fiscal year covered by the report, 
the following: 



(A) Each nation provided logistic support, 
supplies, and services through the use of the 
authority provided by subsection (a). 

(B) For each such nation, a description of 
the type and value of logistic support, sup- 
plies, and services so provided. 

(e) Definition. — In this section, the term "lo- 
gistic support, supplies, and services" has the 
meaning given that term in section 2350(1) of 
this title. 

(Added Pub. L. 109-364, div. A, title XII, § 1201(a), 
Oct. 17, 2006, 120 Stat. 2410, §127c; renumbered 
§127d, Pub. L. 110-181, div. A, title X, 
§ 1063(a)(1)(A), Jan. 28, 2008, 122 Stat. 321; Pub. L. 
111-383, div. A, title X, § 1075(b)(3), title XII, 
§1202, Jan. 7, 2011, 124 Stat. 4369, 4385.) 

References in Text 

The Arms Export Control Act, referred to in subsec. 
(b)(1), Is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which Is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 1202(a), designated 
existing provisions as par. (1), Inserted "of the United 
States" after "armed forces", struck out "Provision of 
such support, supplies, and services to the forces of an 
allied nation may be made only with the concurrence of 
the Secretary of State." at end, and added pars. (2) and 
(3). 

Subsec. (b). Pub. L. 111-383, § 1202(b)(1), substituted 
"subsection (a)(1)" for "subsection (a)" In par. (1) and 
In introductory provisions of par. (2). 

Subsec. (c)(1). Pub. L. 111-383, § 1202(b)(2)(A), sub- 
stituted "The" for "Except as provided in paragraph 
(2), the" and "subsection (a)(1)" for "this section". 

Subsec. (c)(2). Pub. L. 111-383, § 1202(b)(2)(B), sub- 
stituted "The value of the logistic support, supplies, 
and services provided under subsection (a)(2) in any fis- 
cal year may not" for "In addition to any logistic sup- 
port, supplies, and services provided under subsection 
(a) that are covered by paragraph (1), the value of logis- 
tic support, supplies, and services provided under this 
section solely for the purposes of enhancing the inter- 
operability of the logistical support systems of mili- 
tary forces participating in combined operation of the 
United States in order to facilitate such operations 
may not, In any fiscal year,". 

Subsec. (d)(1). Pub. L. 111-383, § 1075(b)(3), substituted 
"Committee on Foreign Affairs" for "Committee on 
International Relations". 

2008— Pub. L. 110-181 renumbered section 127c of this 
title, relating to allied forces participating In combined 
operations, as this section. 

§ 128. Physical protection of special nuclear ma- 
terial: limitation on dissemination of unclas- 
sified information 

(a)(1) In addition to any other authority or re- 
quirement regarding protection from dissemina- 
tion of information, and subject to section 
552(b)(3) of title 5, the Secretary of Defense, with 
respect to special nuclear materials, shall pre- 
scribe such regulations, after notice and oppor- 
tunity for public comment thereon, or issue 
such orders as may be necessary to prohibit the 
unauthorized dissemination of unclassified in- 
formation pertaining to security measures, in- 
cluding security plans, procedures, and equip- 
ment for the physical protection of special nu- 
clear material. 
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(2) The Secretary may prescribe regulations or 
issue orders under paragraph (1) to prohibit the 
dissemination of any information described in 
such paragraph only if and to the extent that 
the Secretary determines that the unauthorized 
dissemination of such information could reason- 
ably be expected to have a significant adverse 
effect on the health and safety of the public or 
the common defense and security by signifi- 
cantly increasing the likelihood of — 

(A) illegal production of nuclear weapons, or 

(B) theft, diversion, or sabotage of special 
nuclear materials, equipment, or facilities. 

(3) In making a determination under para- 
graph (2), the Secretary may consider what the 
likelihood of an illegal production, theft, diver- 
sion, or sabotage referred to in such paragraph 
would be if the information proposed to be pro- 
hibited from dissemination under this section 
were at no time available for dissemination. 

(4) The Secretary shall exercise his authority 
under this subsection to prohibit the dissemina- 
tion of any information described in paragraph 
(D- 

(A) so as to apply the minimum restrictions 
needed to protect the health and safety of the 
public or the common defense and security; 
and 

(B) upon a determination that the unauthor- 
ized dissemination of such information could 
reasonably be expected to result in a signifi- 
cant adverse effect on the health and safety of 
the public or the common defense and security 
by significantly increasing the likelihood of— 

(i) illegal production of nuclear weapons, 
or 

(ii) theft, diversion, or sabotage of nuclear 
materials, equipment, or facilities. 

(b) Nothing in this section shall be construed 
to authorize the Secretary to withhold, or to au- 
thorize the withholding of, information from the 
appropriate committees of the Congress. 

(c) Any determination by the Secretary con- 
cerning the applicability of this section shall be 
subject to judicial review pursuant to section 
552(a)(4)(B) of title 5. 

(Added Pub. L. 100-180, div. A, title XI, § 1123(a), 
Dec. 4, 1987, 101 Stat. 1149; amended Pub. L. 
101-510, div. A, title XIII, §1311(1), Nov. 5, 1990, 
104 Stat. 1669; Pub. L. 108-136, div. A, title X, 
§ 1031(a)(4), Nov. 24, 2003, 117 Stat. 1596.) 

Prior Provisions 

A prior section 128 was renumbered section 421 of this 
title. 

Amendments 

2003— Subsec. (d). Pub. L. 108-136 struck out subsec. 
(d) which required the Secretary to prepare an annual 
report detailing the Secretary's application during- the 
year of each regulation or order prescribed or issued 
under this section. 

1990 — Subsec. (d). Pub. L. 101-510 substituted "on an 
annual basis" for "on a quarterly basis". 

§ 129. Prohibition of certain civilian personnel 
management constraints 

(a) The civilian personnel of the Department 
of Defense shall be managed each fiscal year 
solely on the basis of and consistent with (1) the 



total force management policies and procedures 
established under section 129a of this title, (2) 
the workload required to carry out the functions 
and activities of the department, and (3) the 
funds made available to the department for such 
fiscal year. The management of such personnel 
in any fiscal year shall not be subject to any 
constraint or limitation in terms of man years, 
end strength, full-time equivalent positions, or 
maximum number of employees. The Secretary 
of Defense and the Secretaries of the military 
departments may not be required to make a re- 
duction in the number of full-time equivalent 
positions in the Department of Defense unless 
such reduction is necessary due to a reduction in 
funds available to the Department or is required 
under a law that is enacted after February 10, 
1996, and that refers specifically to this sub- 
section. 

(b) The number of, and the amount of funds 
available to be paid to, indirectly funded Gov- 
ernment employees of the Department of De- 
fense may not be — 

(1) subject to any constraint or limitation on 
the number of such personnel who may be em- 
ployed on the last day of a fiscal year; 

(2) managed on the basis of any constraint or 
limitation in terms of man years, end 
strength, full-time equivalent positions, or 
maximum number of employees; or 

(3) controlled under any policy of the Sec- 
retary of a military department for control of 
civilian manpower resources. 

(c) In this section, the term "indirectly funded 
Government employees" means civilian employ- 
ees of the Department of Defense — 

(1) who are employed by industrial-type ac- 
tivities, the Major Range and Test Facility 
Base, or commercial-type activities described 
in section 2208 of this title; and 

(2) whose salaries and benefits are funded 
from sources other than appropriated funds. 

(d) With respect to each budget activity with- 
in an appropriation for a fiscal year for oper- 
ations and maintenance, the Secretary of De- 
fense shall ensure that there are employed dur- 
ing that fiscal year employees in the number 
and with the combination of skills and qualifica- 
tions that are necessary to carry out the func- 
tions within that budget activity as determined 
under the total force management policies and 
procedures established under section 129a of this 
title. 

(e) Subsections (a), (b), and (c) apply to the 
Major Range and Test Facility Base (MRTFB) at 
the installation level. 

(f) (1) Not later than February 1 of each year, 
the Secretary of each military department and 
the head of each Defense Agency shall submit to 
the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives a report on the man- 
agement of the civilian workforce under the ju- 
risdiction of that official. 

(2) Each report of an official under paragraph 
(1) shall contain the following: 

(A) The official's certification (i) that the ci- 
vilian workforce under the jurisdiction of the 
official is not subject to any constraint or lim- 
itation in terms of man years, end strength, 
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full-time equivalent positions, or maximum 
number of employees, and (ii) that, during' the 
12 months preceding the date on which the re- 
port is due, such workforce has not been sub- 
ject to any such constraint or limitation. 

(B) A description of how the civilian work- 
force is managed. 

(C) A detailed description of the analytical 
tools used to determine civilian workforce re- 
quirements during the 12-month period re- 
ferred to in subparagraph (A). 

(Added Pub. L. 97-86, title IX, § 904(a), Dec. 1, 
1981, 95 Stat. 1114, §140b; renumbered §129, Pub. 
L. 99-433, title I, § 101(a)(3), Oct. 1, 1986, 100 Stat. 
994; amended Pub. L. 99-661, div. A, title V, §533, 
Nov. 14, 1986, 100 Stat. 3873; Pub. L. 102-190, div. 
A, title III, § 312(b), Dec. 5, 1991, 105 Stat. 1335; 
Pub. L. 104-106, div. A, title X, §1031, Feb. 10, 
1996, 110 Stat. 428; Pub. L. 104-201, div. A, title X, 
§ 1074(a)(1), title XVI, §1603, Sept. 23, 1996, 110 
Stat. 2658, 2735; Pub. L. 105-85, div. A, title XI, 
§1101, Nov. 18, 1997, 111 Stat. 1922; Pub. L. 106-65, 
div. A, title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; 
Pub. L. 112-81, div. A, title IX, §932, Dec. 31, 2011, 
125 Stat. 1543.) 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, §932(1), inserted "the 
total force management policies and procedures estab- 
lished under section 129a of this title, (2)" after "(1)" 
and substituted "department, and (3)" for "department 
and (2)". 

Subsec. (d). Pub. L. 112-81, §932(2), substituted "with- 
in that budget activity as determined under the total 
force management policies and procedures established 
under section 129a of this title." for "within that budg- 
et activity for which funds are provided for that fiscal 
year." 

Subsec. (e). Pub. L. 112-81, §932(3), struck out at end 
"With respect to the MRTFB structure, the term 'funds 
made available' includes both direct appropriated funds 
and funds provided by MRTPB customers." 

1999— Subsec. (f)(1). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1997— Subsec. (f). Pub. L. 105-85 added subsec. (f). 

1996— Subsec. (a). Pub. L. 104-201, § 1074(a)(1), sub- 
stituted "February 10, 1996," for "the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 1996". 

Pub. L. 104-106, §1031(1), substituted "constraint or 
limitation in terms of man years, end strength, full- 
time equivalent positions, or maximum number of em- 
ployees. The Secretary of Defense and the Secretaries 
of the military departments may not be required to 
make a reduction in the number of full-time equivalent 
positions in the Department of Defense unless such re- 
duction is necessary due to a reduction in funds avail- 
able to the Department or is required under a law that 
is enacted after the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 1996 
and that refers specifically to this subsection." for 
"man-year constraint or limitation." 

Subsec. (b)(2). Pub. L. 104-106, §1031(2), substituted 
"any constraint or limitation in terms of man years, 
end strength, full-time equivalent positions, or maxi- 
mum number of employees" for "any end-strength". 

Subsec. (c)(1). Pub. L. 104-201, §1603(1), inserted ", the 
Major Range and Test Facility Base," after "indus- 
trial-type activities". 

Subsec. (d). Pub. L. 104-106, §1031(3), added subsec. (d). 

Subsec. (e). Pub. L. 104-201, §1603(2), added subsec. (e). 

1991— Subsec. (a). Pub. L. 102-190 substituted "depart- 
ment and (2)" for "department, (2)" and struck out 
", and (3) the authorized end strength for the civilian 
personnel of the department for such fiscal year" at 
end of first sentence. 



1986 — Pub. L. 99-661 designated existing provisions as 
subsec. (a) and added subsecs. (b) and (c). 

Pub. L. 99-433 renumbered section 140b of this title as 
this section. 

§ 129a. General policy for total force management 

(a) Policies and Procedures— The Secretary 
of Defense shall establish policies and proce- 
dures for determining the most appropriate and 
cost efficient mix of military, civilian, and con- 
tractor personnel to perform the mission of the 
Department of Defense. 

(b) Risk Mitigation Over Cost.— In establish- 
ing the policies and procedures under subsection 
(a), the Secretary shall clearly provide that at- 
tainment of a Department of Defense workforce 
sufficiently sized and comprised of the appro- 
priate mix of personnel necessary to carry out 
the mission of the Department and the core mis- 
sion areas of the armed forces (as identified pur- 
suant to section 118b of this title) takes prece- 
dence over cost. 

(c) Delegation of Responsibilities.— The 
Secretary shall delegate responsibility for im- 
plementation of the policies and procedures es- 
tablished under subsection (a) as follows: 

(1) The Under Secretary of Defense for Per- 
sonnel and Readiness shall have overall re- 
sponsibility for guidance to implement such 
policies and procedures. 

(2) The Secretaries of the military depart- 
ments and the heads of the Defense Agencies 
shall have overall responsibility for the re- 
quirements determination, planning, program- 
ming, and budgeting for such policies and pro- 
cedures. 

(3) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall be 
responsible for ensuring that the defense ac- 
quisition system, as defined in section 2545 of 
this title, is consistent with such policies and 
procedures and with implementation pursuant 
to paragraph (1). 

(4) The Under Secretary of Defense (Comp- 
troller) shall be responsible for ensuring that 
the budget for the Department of Defense is 
consistent with such policies and procedures. 
The Under Secretary shall notify the congres- 
sional defense committees of any deviations 
from such policies and procedures that are rec- 
ommended in the budget. 

(d) Use of Plan, Inventory, and List. — The 
policies and procedures established by the Sec- 
retary under subsection (a) shall specifically re- 
quire the Department of Defense to use the fol- 
lowing when making determinations regarding 
the appropriate workforce mix necessary to per- 
form its mission: 

(1) The civilian strategic workforce plan (re- 
quired by section 115b of this title). 

(2) The civilian positions master plan (re- 
quired by section 1597(c) of this title). 

(3) The inventory of contracts for services 
required by section 2330a(c) of this title. 

(4) The list of activities required by the Fed- 
eral Activities Inventory Reform Act of 1998 
(Public Law 105-270; 31 U.S.C. 501 note). 

(e) Considerations in Converting Perform- 
ance of Functions. — If conversion of functions 
to performance by either Department of Defense 



§129b 



TITLE 10— ARMED FORCES 



Page 112 



civilian personnel or contractor personnel is 
considered, the Under Secretary of Defense for 
Personnel and Readiness shall ensure compli- 
ance with — 

(1) section 2463 of this title (relating to 
guidelines and procedures for use of civilian 
employees to perform Department of Defense 
functions); and 

(2) section 2461 of this title (relating to pub- 
lic-private competition required before con- 
version to contractor performance). 

(f) Construction With Other Require- 
ments. — Nothing in this title may be construed 
as authorizing — 

(1) a military department or Defense Agency 
to directly convert a function to contractor 
performance without complying with section 
2461 of this title; 

(2) the use of contractor personnel for func- 
tions that are inherently governmental even if 
there is a military or civilian personnel short- 
fall in the Department of Defense; 

(3) restrictions on the use by a military de- 
partment or Defense Agency of contractor per- 
sonnel to perform functions closely associated 
with inherently governmental functions, pro- 
vided that — 

(A) there are adequate resources to main- 
tain sufficient capabilities within the De- 
partment in the functional area being con- 
sidered for performance by contractor per- 
sonnel; and 

(B) there is adequate Government over- 
sight of contractor personnel performing 
such functions; 

(4) the establishment of numerical goals or 
budgetary savings targets for the conversion 
of functions to performance by either Depart- 
ment of Defense civilian personnel or for con- 
version to performance by contractor person- 
nel; or 

(5) the imposition of a civilian hiring freeze 
that may inhibit the implementation of the 
policies and procedures established under sub- 
section (a). 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1483(b)(2), Nov. 5, 1990, 104 Stat. 1715; amended 
Pub. L. 112-81, div. A, title IX, § 931(a), Dec. 31, 
2011, 125 Stat. 1541.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 115(b)(5) of this title, prior to repeal 
by Pub. L. 101-510, § 1483(a). 

Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, text read as follows: "The Secretary of 
Defense shall use the least costly form of personnel 
consistent with military requirements and other needs 
of the Department. In developing- the annual personnel 
authorization requests to Congress and in carrying out 
personnel policies, the Secretary shall — 

"(1) consider particularly the advantages of con- 
verting from one form of personnel (military, civil- 
ian, or private contract) to another for the perform- 
ance of a specified job; and 

"(2) include in each manpower requirements report 
submitted under section 115a of this title a complete 
justification for converting from one form of person- 
nel to another." 



Conversion of Military Positions to Civilian 
Positions 

Pub. L. 104-106, div. A, title X, §1032, Feb. 10, 1996, 110 
Stat. 429, as amended by Pub. L. 104-201, div. A, title 
XVI, §1601, Sept. 23, 1996, 110 Stat. 2734, directed Sec- 
retary of Defense, by Sept. 30, 1996, to convert at least 
3,000 military positions to civilian positions and, not 
later than Mar. 31, 1996, submit to Congress a plan for 
the implementation of conversion. 

Prohibition on Use of Funds To Assign Super- 
visor's Title or Grade Based Upon Number of 
People Supervised 

Pub. L. 104-61, title VIII, §8031, Dec. 1, 1995, 109 Stat. 
658, provided that: "None of the funds appropriated dur- 
ing the current fiscal year and hereafter, may be used 
by the Department of Defense to assign a supervisor's 
title or grade when the number of people he or she su- 
pervises is considered as a basis for this determination: 
Provided, That savings that result from this provision 
are represented as such in future budget proposals." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 103-335, title VIII, §8036, Sept. 30, 1994, 108 
Stat. 2626. 

Pub. L. 103-139, title VIII, §8040, Nov. 11, 1993, 107 
Stat. 1449. 

Pub. L. 102-396, title IX, §9053, Oct. 6, 1992, 106 Stat. 
1914. 

Pub. L. 102-172, title VIII, §8055, Nov. 26, 1991, 105 
Stat. 1184. 

Pub. L. 101-511, title VIII, §8063, Nov. 5, 1990, 104 Stat. 
1888. 

Pub. L. 101-165, title IX, §9085, Nov. 21, 1989, 103 Stat. 
1147. 

Pub. L. 100-463, title VIII, §8079, Oct. 1, 1988, 102 Stat. 
2270-30. 

Pub. L. 100-202, § 101(b) [title VIII, §8105], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-81. 

§ 129b. Authority to procure personal services 

(a) Authority. — Subject to subsection (b), the 
Secretary of Defense and the Secretaries of the 
military departments may — 

(1) procure the services of experts or consult- 
ants (or of organizations of experts or consult- 
ants) in accordance with section 3109 of title 5; 
and 

(2) pay in connection with such services 
travel expenses of individuals, including trans- 
portation and per diem in lieu of subsistence 
while such individuals are traveling from their 
homes or places of business to official duty 
stations and return as may be authorized by 
law. 

(b) Conditions. — The services of experts or 
consultants (or organizations thereof) may be 
procured under subsection (a) only if the Sec- 
retary of Defense or the Secretary of the mili- 
tary department concerned, as the case may be, 
determines that — 

(1) the procurement of such services is ad- 
vantageous to the United States; and 

(2) such services cannot adequately be pro- 
vided by the Department of Defense. 

(c) Regulations. — Procurement of the services 
of experts and consultants (or organizations 
thereof) under subsection (a) shall be carried out 
under regulations prescribed by the Secretary of 
Defense. 

(d) Additional Authority for Personal 
Services Contracts.— (1) In addition to the au- 
thority provided under subsection (a), the Sec- 
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retary of Defense may enter into personal serv- 
ices contracts if the personal services — 

(A) are to be provided by individuals outside 
the United States, regardless of their nation- 
ality, and are determined by the Secretary to 
be necessary and appropriate for supporting 
the activities and programs of the Department 
of Defense outside the United States; 

(B) directly support the mission of a defense 
intelligence component or counter-intel- 
ligence organization of the Department of De- 
fense; or 

(C) directly support the mission of the spe- 
cial operations command of the Department of 
Defense. 

(2) The contracting officer for a personal serv- 
ices contract under this subsection shall be re- 
sponsible for ensuring that — 

(A) the services to be procured are urgent or 
unique; and 

(B) it would not be practicable for the De- 
partment to obtain such services by other 
means. 

(3) The requirements of section 3109 of title 5 
shall not apply to a contract entered into under 
this subsection. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(b)(1), Nov. 5, 1990, 104 Stat. 1704; amended 
Pub. L. 102-190, div. A, title X, § 1061(a)(2), Dec. 
5, 1991, 105 Stat. 1472; Pub. L. 108-136, div. A, title 
VIII, § 841(a), (b)(1), Nov. 24, 2003, 117 Stat. 1552.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9002, Nov. 21, 1989, 
103 Stat. 1129, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 101-510, 
§ 1481(b)(3). 

Amendments 

2003— Pub. L. 108-136, §841(b)(l), substituted "Author- 
ity to procure personal services" for "Experts and con- 
sultants: authority to procure services of" in section 
catchline. 

Subsec. (d). Pub. L. 108-136, § 841(a), added subsec. (d). 
1991 — Pub. L. 102-190 inserted "of" after "services" in 
section catchline. 

§ 129c. Medical personnel: limitations on reduc- 
tions 

(a) Limitation on Reduction. — For any fiscal 
year, the Secretary of Defense may not make a 
reduction in the number of medical personnel of 
the Department of Defense described in sub- 
section (b) unless the Secretary makes a certifi- 
cation for that fiscal year described in sub- 
section (c). 

(b) Covered Reductions. — Subsection (a) ap- 
plies to a reduction in the number of medical 
personnel of the Department of Defense as of the 
end of a fiscal year to a number that is less 
than — 

(1) 95 percent of the number of such person- 
nel at the end of the immediately preceding 
fiscal year; or 

(2) 90 percent of the number of such person- 
nel at the end of the third fiscal year preced- 
ing the fiscal year. 

(c) Certification. — A certification referred to 
in subsection (a) with respect to reductions in 



medical personnel of the Department of Defense 
for any fiscal year is a certification by the Sec- 
retary of Defense to Congress that — 

(1) the number of medical personnel being 
reduced is excess to the current and projected 
needs of the Department of Defense; and 

(2) such reduction will not result in an in- 
crease in the cost of health care services pro- 
vided under the Civilian Health and Medical 
Program of the Uniformed Services under 
chapter 55 of this title. 

(d) Policy for Implementing Reductions. — 
Whenever the Secretary of Defense directs that 
there be a reduction in the total number of mili- 
tary medical personnel of the Department of De- 
fense, the Secretary shall require that the re- 
duction be carried out so as to ensure that the 
reduction is not exclusively or disproportion- 
ately borne by any one of the armed forces and 
is not exclusively or disproportionately borne by 
either the active or the reserve components. 

(e) Definition. — In this section, the term 
"medical personnel" means — 

(1) the members of the armed forces covered 
by the term "medical personnel" as defined in 
section 115a(e)(2) of this title; and 

(2) the civilian personnel of the Department 
of Defense assigned to military medical facili- 
ties. 

(Added Pub. L. 104-106, div. A, title V, § 564(a)(1), 
Feb. 10, 1996, 110 Stat. 325; amended Pub. L. 
105-85, div. A, title X, § 1073(a)(4), Nov. 18, 1997, 
111 Stat. 1900.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-510, div. A, title VII, §711, Nov. 5, 
1990, 104 Stat. 1582, as amended, which was set out as a 
note under section 115 of this title, prior to repeal by 
Pub. L. 104-106, § 564(d)(1). 

Amendments 

1997— Subsec. (e)(1). Pub. L. 105-85 substituted "sec- 
tion 115a(e)(2)" for "section 115a(g)(2)". 

Prohibition on Conversion op Military Medical and 
Dental Positions to Civilian Medical and Dental 
Positions 

Pub. L. 110-181, div. A, title VII, §721(a)-(d), Jan. 28, 
2008, 122 Stat. 198, 199, as amended by Pub. L. 111-84, 
div. A, title VII, §701, Oct. 28, 2009, 123 Stat. 2372, pro- 
vided that: 

"(a) Prohibition. — The Secretary of a military de- 
partment may not convert any military medical or 
dental position to a civilian medical or dental position 
on or after October 1, 2007. 

"(b) Restoration op Certain Positions to Military 
Positions. — In the case of any military medical or den- 
tal position that is converted to a civilian medical or 
dental position during the period beginning on October 
1, 2004, and ending on September 30, 2008, if the position 
is not filled by a civilian by September 30, 2008, the Sec- 
retary of the military department concerned shall re- 
store the position to a military medical or dental posi- 
tion that can be filled only by a member of the Armed 
Forces who is a health professional. 
"(c) Report. — 

"(1) Requirement. — The Secretary of Defense shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port on conversions made during fiscal year 2007 not 
later than 180 days after the enactment of this Act 
[Jan. 28, 2008]. 
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"(2) Matters covered. — The report shall include 
the following: 

"(A) The number of military medical or dental 
positions, by grade or band and specialty, converted 
to civilian medical or dental positions. 

"(B) The results of a market survey in each af- 
fected area of the availability of civilian medical 
and dental care providers in such area in order to 
determine whether there were civilian medical and 
dental care providers available In such area ade- 
quate to fill the civilian positions created by the 
conversion of military medical and dental positions 
to civilian positions in such area. 

"(C) An analysis, by affected area, showing the 
extent to which access to health care and cost of 
health care was affected in both the direct care and 
purchased care systems, including an assessment of 
the effect of any increased shifts in patient load 
from the direct care to the purchased care system, 
or any delays in receipt of care in either the direct 
or purchased care system because of the conver- 
sions. 

"(D) The extent to which military medical and 
dental positions converted to civilian medical or 
dental positions affected recruiting and retention 
of uniformed medical and dental personnel. 

"(E) A comparison of the full costs for the mili- 
tary medical and dental positions converted with 
the full costs for civilian medical and dental posi- 
tions, including expenses such as recruiting, salary, 
benefits, training, and any other costs the Depart- 
ment identifies. 

"(F) An assessment showing that the military 
medical or dental positions converted were in ex- 
cess of the military medical and dental positions 
needed to meet medical and dental readiness re- 
quirements of the uniformed services, as deter- 
mined jointly by all the uniformed services. 

"(d) Definitions. — In this section: 
"(1) The term 'military medical or dental position' 

means a position for the performance of health care 

functions within the Armed Forces held by a member 

of the Armed Forces. 

"(2) The term 'civilian medical or dental position' 

means a position for the performance of health care 

functions within the Department of Defense held by 

an employee of the Department or of a contractor of 

the Department. 

"(3) The term 'uniformed services' has the meaning 

given that term in section 1072(1) of title 10, United 

States Code. 

"(4) The term 'conversion', with respect to a mili- 
tary medical or dental position, means a change of 
the position to a civilian medical or dental position, 
effective as of the date of the manning authorization 
document of the military department making the 
change (through a change in designation from mili- 
tary to civilian in the document, the elimination of 
the listing of the position as a military position in 
the document, or through any other means indicating 
the change in the document or otherwise)." 

Requirement To Certify and Report on Conversion 
of Military Medical and Dental Positions to Ci- 
vilian Medical and Dental Positions 

Pub. L. 109-364, div. A, title VII, §742, Oct. 17, 2006, 120 
Stat. 2306, which prohibited the Secretary of a military 
department from converting any military medical or 
dental position to a civilian medical or dental position 
in a fiscal year until the Secretary submitted to the 
Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives with re- 
spect to that fiscal year a certification that the conver- 
sions within that department would not increase cost 
or decrease quality of care or access to care, was re- 



pealed by Pub. L. 110-181, div. A, title VII, § 721(e), Jan. 
28, 2008, 122 Stat. 199. 

Prohibition on Conversions of Military Medical 
and Dental Positions to Civilian Medical Posi- 
tions Until Submission op Certification 

Pub. L. 109-163, div. A, title VII, §744, Jan. 6, 2006, 119 
Stat. 3360, provided that: 
"(a) Prohibition on Conversions. — 

"(1) Submission op certification. — A Secretary of a 
military department may not convert any military 
medical or dental position to a civilian medical or 
dental position until the Secretary submits to the 
Committees on Armed Services of the Senate and the 
House of Representatives a certification that the con- 
versions within that department will not increase 
cost or decrease quality of care or access to care. 
Such a certification may not be submitted before 
June 1, 2006. 

"(2) Report with certification. — A Secretary sub- 
mitting such a certification shall include with the 
certification a written report that includes — 

"(A) the methodology used by the Secretary in 
making the determinations necessary for the cer- 
tification, including the extent to which the Sec- 
retary took into consideration the findings of the 
Comptroller General in the report under subsection 
(b)(3); 

"(B) the results of a market survey in each af- 
fected area of the availability of civilian medical 
and dental care providers in such area in order to 
determine whether the civilian medical and dental 
care providers available in such area are adequate 
to fill the civilian positions created by the conver- 
sion of military medical and dental positions to ci- 
vilian positions in such area; and 

"(C) any action taken by the Secretary in re- 
sponse to recommendations in the Comptroller 
General report under subsection (b)(3). 
"(b) Requirement for Study. — 

"(1) IN general. — The Comptroller General shall 
conduct a study on the effect of conversions of mili- 
tary medical and dental positions to civilian medical 
or dental positions on the defense health program. 

"(2) Matters covered. — The study shall Include 
the following: 

"(A) The number of military medical and dental 
positions, by grade and specialty, planned for con- 
version to civilian medical or dental positions. 

"(B) The number of military medical and dental 
positions, by grade and specialty, converted to ci- 
vilian medical or dental positions since October 1, 
2004. 

"(C) The ability of the military health care sys- 
tem to fill the civilian medical and dental positions 
required, by specialty. 

"(D) The degree to which access to health care is 
affected in both the direct and purchased care sys- 
tem, including an assessment of the effects of any 
increased shifts in patient load from the direct care 
to the purchased care system, or any delays in re- 
ceipt of care in either the direct or purchased care 
system because of lack of direct care providers. 

"(E) The degree to which changes in military 
manpower requirements affect recruiting and re- 
tention of uniformed medical and dental personnel. 

"(F) The degree to which conversion of the mili- 
tary positions meets the joint medical and dental 
readiness requirements of the uniformed services, 
as determined jointly by all the uniformed services. 

"(G) The effect of the conversions of military 
medical positions to civilian medical and dental po- 
sitions on the defense health program, including 
costs associated with the conversions, with a com- 
parison of the estimated costs versus the actual 
costs Incurred by the number of conversions since 
October 1, 2004. 

"(H) The effectiveness of the conversions in en- 
hancing medical and dental readiness, health care 
efficiency, productivity, quality, and customer sat- 
isfaction. 
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"(3) REPORT ON STUDY. — Not later than May 1, 2006, 
the Comptroller General shall submit to the Commit- 
tees on Armed Services of the Senate and House of 
Representatives a report containing- the results of the 
study under this section. 
"(c) Definitions. — In this section: 

"(1) The term 'military medical or dental position' 
means a position for the performance of health care 
functions within the Armed Forces held by a member 
of the Armed Forces. 

"(2) The term 'civilian medical or dental position' 
means a position for the performance of health care 
functions within the Department of Defense held by 
an employee of the Department or of a contractor of 
the Department. 

"(3) The term 'affected area' means an area in 
which military medical or dental positions were con- 
verted to civilian medical or dental positions before 
October 1, 2004, or in which such conversions are 
scheduled to occur in the future. 

"(4) The term 'uniformed services' has the meaning 
given that term in section 1072(1) of title 10, United 
States Code." 

Special Transition Rule for Fiscal Year 1996 

Pub. L. 104-106, div. A, title V, § 564(b), Feb. 10, 1996, 
110 Stat. 326, provided that, for purposes of applying 
subsec. (b)(1) of this section during fiscal year 1996, the 
number against which the percentage limitation of 95 
percent was to be computed would be the number of 
medical personnel of the Department of Defense as of 
the end of fiscal year 1994, rather than the number as 
of the end of fiscal year 1995. 

§ 129d. Disclosure to litigation support contrac- 
tors 

(a) Disclosure Authority. — An officer or em- 
ployee of the Department of Defense may dis- 
close sensitive information to a litigation sup- 
port contractor if — 

(1) the disclosure is for the sole purpose of 
providing litigation support to the Govern- 
ment in the form of administrative, technical, 
or professional services during or in anticipa- 
tion of litigation; and 

(2) under a contract with the Government, 
the litigation support contractor agrees to and 
acknowledges — 

(A) that sensitive information furnished 
will be accessed and used only for the pur- 
poses stated in the relevant contract; 

(B) that the contractor will take all pre- 
cautions necessary to prevent disclosure of 
the sensitive information provided to the 
contractor; 

(C) that such sensitive information pro- 
vided to the contractor under the authority 
of this section shall not be used by the con- 
tractor to compete against a third party for 
Government or non-Government contracts; 
and 

(D) that the violation of subparagraph (A), 
(B), or (C) is a basis for the Government to 
terminate the litigation support contract of 
the contractor. 

(b) Definitions.— In this section: 

(1) The term "litigation support contractor" 
means a contractor (including an expert or 
technical consultant) under contract with the 
Department of Defense to provide litigation 
support. 

(2) The term "sensitive information" means 
confidential commercial, financial, or propri- 
etary information, technical data, or other 
privileged information. 



(Added Pub. L. 112-81, div. A, title VIII, 
§ 802(a)(1), Dec. 31, 2011, 125 Stat. 1484.) 

§ 130. Authority to withhold from public disclo- 
sure certain technical data 

(a) Notwithstanding any other provision of 
law, the Secretary of Defense may withhold 
from public disclosure any technical data with 
military or space application in the possession 
of, or under the control of, the Department of 
Defense, if such data may not be exported law- 
fully outside the United States without an ap- 
proval, authorization, or license under the Ex- 
port Administration Act of 1979 (50 U.S.C. App. 
2401-2420) or the Arms Export Control Act (22 
U.S.C. 2751 et seq.). However, technical data may 
not be withheld under this section if regulations 
promulgated under either such Act authorize 
the export of such data pursuant to a general, 
unrestricted license or exemption in such regu- 
lations. 

(b) Regulations under this section shall be 
published in the Federal Register for a period of 
no less than 30 days for public comment before 
promulgation. Such regulations shall address, 
where appropriate, releases of technical data to 
allies of the United States and to qualified 
United States contractors, including United 
States contractors that are small business con- 
cerns, for use in performing United States Gov- 
ernment contracts. 

(c) In this section, the term "technical data 
with military or space application" means any 
blueprints, drawings, plans, instructions, com- 
puter software and documentation, or other 
technical information that can be used, or be 
adapted for use, to design, engineer, produce, 
manufacture, operate, repair, overhaul, or repro- 
duce any military or space equipment or tech- 
nology concerning such equipment. 

(Added Pub. L. 98-94, title XII, § 1217(a), Sept. 24, 
1983, 97 Stat. 690, §140c; amended Pub. L. 99-145, 
title XIII, § 1303(a)(3), Nov. 8, 1985, 99 Stat. 738; 
renumbered §130 and amended Pub. L. 99-433, 
title I, §§ 101(a)(3), 110(d)(6), Oct. 1, 1986, 100 Stat. 
994, 1003; Pub. L. 100-26, §7(k)(3), Apr. 21, 1987, 101 
Stat. 284; Pub. L. 101-510, div. A, title XIV, 
§ 1484(b)(1), Nov. 5, 1990, 104 Stat. 1715.) 

References in Text 

The Export Administration Act of 1979, referred to in 
subsec. (a), is Pub. L. 96-72, Sept. 29, 1979, 93 Stat. 503, 
as amended, which is classified principally to section 
2401 et seq. of the Appendix to Title 50, War and Na- 
tional Defense. For complete classification of this Act 
to the Code, see Short Title note set out under section 
2401 of the Appendix to Title 50 and Tables. 

The Arms Export Control Act, referred to in subsec. 
(a), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

Amendments 

1990— Subsecs. (b), (c). Pub. L. 101-510 substituted 
"Regulations under this section" for "(1) Within 90 
days after September 24, 1983, the Secretary of Defense 
shall propose regulations to implement this section. 
Such regulations" in subsec. (b) and redesignated 
former subsec. (b)(2) as subsec. (c). 
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1987— Subsec. (b)(2). Pub. L. 100-26 inserted "the 
term" after "In this section,". 

1986— Pub. L. 99-433 renumbered section 140c of this 
title as this section and substituted "Authority" for 
"Secretary of Defense: authority" in section catchline. 

1985— Subsec. (b)(1). Pub. L. 99-145 substituted "Sep- 
tember 24, 1983" for "enactment of this section". 

[§ 130a. Repealed. Pub. L. 110-181, div. A, title IX, 
§ 901(a)(1), Jan. 28, 2008, 122 Stat. 272] 

Section, added Pub. L. 105-85, div. A, title IX, 
§ 911(a)(1), Nov. 18, 1997, 111 Stat. 1857; amended Pub. L. 
106-65, div. A, title IX, § 921(a)(1), Oct. 5, 1999, 113 Stat. 
722; Pub. L. 106-398, §1 [[div. A], title IX, §941], Oct. 30, 
2000, 114 Stat. 1654, 1654A-241; Pub. L. 108-375, div. A, 
title X, § 1084(d)(2), Oct. 28, 2004, 118 Stat. 2061, related 
to major Department of Defense headquarters activi- 
ties personnel. 

§ 130b. Personnel in overseas, sensitive, or rou- 
tinely deployable units: nondisclosure of per- 
sonally identifying information 

(a) Exemption From Disclosure— The Sec- 
retary of Defense and, with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, the Secretary of Homeland Security 
may, notwithstanding section 552 of title 5, au- 
thorize to be withheld from disclosure to the 
public personally identifying information re- 
garding — 

(1) any member of the armed forces assigned 
to an overseas unit, a sensitive unit, or a rou- 
tinely deployable unit; and 

(2) any employee of the Department of De- 
fense or of the Coast Guard whose duty station 
is with any such unit. 

(b) Exceptions. — (1) The authority in sub- 
section (a) is subject to such exceptions as the 
President may direct. 

(2) Subsection (a) does not authorize any offi- 
cial to withhold, or to authorize the withholding 
of, information from Congress. 

(c) Definitions. — In this section: 

(1) The term "personally identifying infor- 
mation", with respect to any person, means 
the person's name, rank, duty address, and of- 
ficial title and information regarding the per- 
son's pay. 

(2) The term "unit" means a military orga- 
nization of the armed forces designated as a 
unit by competent authority. 

(3) The term "overseas unit" means a unit 
that is located outside the United States and 
its territories. 

(4) The term "sensitive unit" means a unit 
that is primarily involved in training for the 
conduct of, or conducting, special activities or 
classified missions, including — 

(A) a unit involved in collecting, handling, 
disposing, or storing of classified informa- 
tion and materials; 

(B) a unit engaged in training — 

(i) special operations units; 

(ii) security group commands weapons 
stations; or 

(iii) communications stations; and 

(C) any other unit that is designated as a 
sensitive unit by the Secretary of Defense 
or, in the case of the Coast Guard when it is 
not operating as a service in the Navy, by 
the Secretary of Homeland Security. 



(5) The term "routinely deployable unit" 
means a unit that normally deploys from its 
permanent home station on a periodic or ro- 
tating basis to meet peacetime operational re- 
quirements that, or to participate in sched- 
uled training exercises that, routinely require 
deployments outside the United States and its 
territories. Such term includes a unit that is 
alerted for deployment outside the United 
States and its territories during an actual exe- 
cution of a contingency plan or in support of 
a crisis operation. 

(Added Pub. L. 106-65, div. A, title X, § 1044(a), 
Oct. 5, 1999, 113 Stat. 761; amended Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Amendments 

2002— Subsecs. (a), (c)(4)(C). Pub. L. 107-296 sub- 
stituted "of Homeland Security" for "of Transpor- 
tation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section VJ0i(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 130c. Nondisclosure of information: certain sen- 
sitive information of foreign governments 
and international organizations 

(a) Exemption From Disclosure.— The na- 
tional security official concerned (as defined in 
subsection (h)) may withhold from public disclo- 
sure otherwise required by law sensitive infor- 
mation of foreign governments in accordance 
with this section. 

(b) Information Eligible for Exemption.— 
For the purposes of this section, information is 
sensitive information of a foreign government 
only if the national security official concerned 
makes each of the following determinations 
with respect to the information: 

(1) That the information was provided by, 
otherwise made available by, or produced in 
cooperation with, a foreign government or 
international organization. 

(2) That the foreign government or inter- 
national organization is withholding the infor- 
mation from public disclosure (relying for that 
determination on the written representation 
of the foreign government or international or- 
ganization to that effect). 

(3) That any of the following conditions are 
met: 

(A) The foreign government or inter- 
national organization requests, in writing, 
that the information be withheld. 

(B) The information was provided or made 
available to the United States Government 
on the condition that it not be released to 
the public. 

(C) The information is an item of informa- 
tion, or is in a category of information, that 
the national security official concerned has 
specified in regulations prescribed under 
subsection (g) as being information the re- 
lease of which would have an adverse effect 
on the ability of the United States Govern- 
ment to obtain the same or similar informa- 
tion in the future. 
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(c) Information of Other Agencies. — If the 
national security official concerned provides to 
the head of another agency sensitive informa- 
tion of a foreign government, as determined by 
that national security official under subsection 
(b), and informs the head of the other agency of 
that determination, then the head of the other 
agency shall withhold the information from any 
public disclosure unless that national security 
official specifically authorizes the disclosure. 

(d) Limitations. — (1) If a request for disclosure 
covers any sensitive information of a foreign 
government (as described in subsection (b)) that 
came into the possession or under the control of 
the United States Government before October 
30, 2000, and more than 25 years before the re- 
quest is received by an agency, the information 
may be withheld only as set forth in paragraph 
(3). 

(2) (A) If a request for disclosure covers any 
sensitive information of a foreign government 
(as described in subsection (b)) that came into 
the possession or under the control of the United 
States Government on or after the date referred 
to in paragraph (1), the authority to withhold 
the information under this section is subject to 
the provisions of subparagraphs (B) and (C). 

(B) Information referred to in subparagraph 

(A) may not be withheld under this section 
after — 

(i) the date that is specified by a foreign gov- 
ernment or international organization in a re- 
quest or expression of a condition described in 
paragraph (1) or (2) of subsection (b) that is 
made by the foreign government or inter- 
national organization concerning the informa- 
tion; or 

(ii) if there are more than one such foreign 
governments or international organizations, 
the latest date so specified by any of them. 

(C) If no date is applicable under subparagraph 

(B) to a request referred to in subparagraph (A) 
and the information referred to in that subpara- 
graph came into possession or under the control 
of the United States more than 10 years before 
the date on which the request is received by an 
agency, the information may be withheld under 
this section only as set forth in paragraph (3). 

(3) Information referred to in paragraph (1) or 
(2)(C) may be withheld under this section in the 
case of a request for disclosure only if, upon the 
notification of each foreign government and 
international organization concerned in accord- 
ance with the regulations prescribed under sub- 
section (g)(2), any such government or organiza- 
tion requests in writing that the information 
not be disclosed for an additional period stated 
in the request of that government or organiza- 
tion. After the national security official con- 
cerned considers the request of the foreign gov- 
ernment or international organization, the offi- 
cial shall designate a later date as the date after 
which the information is not to be withheld 
under this section. The later date may be ex- 
tended in accordance with a later request of any 
such foreign government or international orga- 
nization under this paragraph. 

(e) Information Protected Under Other Au- 
thority. — This section does not apply to infor- 
mation or matters that are specifically required 
in the interest of national defense or foreign pol- 



icy to be protected against unauthorized disclo- 
sure under criteria established by an Executive 
order and are classified, properly, at the con- 
fidential, secret, or top secret level pursuant to 
such Executive order. 

(f) Disclosures Not Affected. — Nothing in 
this section shall be construed to authorize any 
official to withhold, or to authorize the with- 
holding of, information from the following: 

(1) Congress. 

(2) The Comptroller General, unless the in- 
formation relates to activities that the Presi- 
dent designates as foreign intelligence or 
counterintelligence activities. 

(g) Regulations. — (1) The national security of- 
ficials referred to in subsection (h)(1) shall each 
prescribe regulations to carry out this section. 
The regulations shall include criteria for mak- 
ing the determinations required under sub- 
section (b). The regulations may provide for con- 
trols on access to and use of, and special mark- 
ings and specific safeguards for, a category or 
categories of information subject to this sec- 
tion. 

(2) The regulations shall include procedures 
for notifying and consulting with each foreign 
government or international organization con- 
cerned about requests for disclosure of informa- 
tion to which this section applies. 

(h) Definitions. — In this section: 

(1) The term "national security official con- 
cerned" means the following: 

(A) The Secretary of Defense, with respect 
to information of concern to the Department 
of Defense, as determined by the Secretary. 

(B) The Secretary of Homeland Security, 
with respect to information of concern to 
the Coast Guard, as determined by the Sec- 
retary, but only while the Coast Guard is 
not operating as a service in the Navy. 

(C) The Secretary of Energy, with respect 
to information concerning the national secu- 
rity programs of the Department of Energy, 
as determined by the Secretary. 

(2) The term "agency" has the meaning 
given that term in section 552(f) of title 5. 

(3) The term "international organization" 
means the following: 

(A) A public international organization 
designated pursuant to section 1 of the 
International Organizations Immunities Act 
(59 Stat. 669; 22 U.S.C. 288) as being entitled 
to enjoy the privileges, exemptions, and im- 
munities provided in such Act. 

(B) A public international organization 
created pursuant to a treaty or other inter- 
national agreement as an instrument 
through or by which two or more foreign 
governments engage in some aspect of their 
conduct of international affairs. 

(C) An official mission, except a United 
States mission, to a public international or- 
ganization referred to in subparagraph (A) or 
(B). 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1073(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-277; 
amended Pub. L. 107-107, div. A, title X, 
§ 1048(a)(3), (c)(1), Dec. 28, 2001, 115 Stat. 1222, 
1226; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 
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References in Text 

The International Organizations Immunities Act, re- 
ferred to in subsec. (h)(3)(A), is title I of act Dec. 29, 
1945, ch. 652, 59 Stat. 669, as amended, which is classified 
principally to subchapter XVIII (§288 et seq.) of chapter 
7 of Title 22, Foreign Relations and Intercourse. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 288 of Title 22 
and Tables. 

Amendments 

2002— Subsec. (h)(1)(B). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

2001— Subsec. (b)(3)(C). Pub. L. 107-107, § 1048(a)(3), 
substituted "subsection (g)" for "subsection (f)". 

Subsec. (d)(1). Pub. L. 107-107, § 1048(c)(1), substituted 
"October 30, 2000," for "the date of the enactment of 
the Floyd D. Spence National Defense Authorization 
Act for Fiscal Year 2001". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 130d. Treatment under Freedom of Information 
Act of certain confidential information 
shared with State and local personnel 

Confidential business information and other 
sensitive but unclassified homeland security in- 
formation in the possession of the Department 
of Defense that is shared, pursuant to section 892 
of the Homeland Security Act of 2002 (6 U.S.C. 
482), with State and local personnel (as defined 
in such section) shall not be subject to disclo- 
sure under section 552 of title 5 by virtue of the 
sharing of such information with such person- 
nel. 

(Added Pub. L. 109-364, div. A, title XIV, 
§ 1405(a), Oct. 17, 2006, 120 Stat. 2436.) 

§ 130e. Treatment under Freedom of Information 
Act of critical infrastructure security infor- 
mation 

(a) Exemption. — The Secretary of Defense may 
exempt Department of Defense critical infra- 
structure security information from disclosure 
pursuant to section 552(b)(3) of title 5, upon a 
written determination that — 

(1) the information is Department of Defense 
critical infrastructure security information; 
and 

(2) the public interest consideration in the 
disclosure of such information does not out- 
weigh preventing the disclosure of such infor- 
mation. 

(b) INFORMATION PROVIDED TO STATE AND 

Local Governments.— Department of Defense 
critical infrastructure security information cov- 
ered by a written determination under sub- 
section (a) that is provided to a State or local 
government shall remain under the control of 
the Department of Defense. 

(c) Definition. — In this section, the term "De- 
partment of Defense critical infrastructure secu- 
rity information" means sensitive but unclassi- 
fied information that, if disclosed, would reveal 
vulnerabilities in Department of Defense criti- 
cal infrastructure that, if exploited, would like- 
ly result in the significant disruption, destruc- 



tion, or damage of or to Department of Defense 
operations, property, or facilities, including in- 
formation regarding the securing and safeguard- 
ing of explosives, hazardous chemicals, or pipe- 
lines, related to critical infrastructure or pro- 
tected systems owned or operated by or on be- 
half of the Department of Defense, including 
vulnerability assessments prepared by or on be- 
half of the Department of Defense, explosives 
safety information (including storage and han- 
dling), and other site-specific information on or 
relating to installation security. 

(d) Delegation. — The Secretary of Defense 
may delegate the authority to make a deter- 
mination under subsection (a) to the Director of 
Administration and Management. 

(e) Transparency. — Each determination of the 
Secretary, or the Secretary's designee, under 
subsection (a) shall be made in writing and ac- 
companied by a statement of the basis for the 
determination. All such determinations and 
statements of basis shall be available to the 
public, upon request, through the Office of the 
Director of Administration and Management. 

(Added Pub. L. 112-81, div. A, title X, § 1091(a), 
Dec. 31, 2011, 125 Stat. 1604.) 

CHAPTER 4— OFFICE OF THE SECRETARY 
OF DEFENSE 

Sec. 

131. Office of the Secretary of Defense. 

132. Deputy Secretary of Defense. 
132a. Deputy Chief Management Officer. 

133. Under Secretary of Defense for Acquisition, 

Technology, and Logistics. 
[133a. Repealed.] 

133b. 1 Deputy Under Secretary of Defense for Logis- 
tics and Materiel Readiness. 

134. Under Secretary of Defense for Policy. 
[134a, 134b. Repealed.] 

135. Under Secretary of Defense (Comptroller). 

136. Under Secretary of Defense for Personnel and 

Readiness. 
[136a. Repealed.] 

137. Under Secretary of Defense for Intelligence. 
137a. Principal Deputy Under Secretaries of De- 
fense. 

138. Assistant Secretaries of Defense. 

138a. Assistant Secretary of Defense for Logistics 
and Materiel Readiness. 

138b. Assistant Secretary of Defense for Research 
and Engineering. 

138c. Assistant Secretary of Defense for Oper- 
ational Energy Plans and Programs. 

138d. Assistant Secretary of Defense for Nuclear, 
Chemical, and Biological Defense Programs. 

139. Director of Operational Test and Evaluation. 
139a. Director of Cost Assessment and Program 

Evaluation. 

139b. Deputy Assistant Secretary of Defense for De- 
velopmental Test and Evaluation; Deputy 
Assistant Secretary of Defense for Systems 
Engineering: joint guidance. 

139c. Deputy Assistant Secretary of Defense for 
Manufacturing and Industrial Base Policy. 

[139d, 139e. Renumbered.] 

140. General Counsel. 
[140a to 140c. Renumbered.] 

141. Inspector General. 
[142. Renumbered.] 

143. Office of the Secretary of Defense personnel: 

limitation. 



Section 133b renumbered 138a by Pub. L. 111-84 without cor- 
responding amendment of chapter analysis. 
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Sec. 

144. Director of Small Business Programs. 

Amendments 

2011— Pub. L. 111-383, div. A, title IX, §901(k)(2)(A), 
Jan. 7, 2011, 124 Stat. 4325, added items 132a, 137a, 138b 
to 138d, and 139a to 139c, and struck out former items 
133a "Principal Deputy Under Secretary of Defense for 
Acquisition, Technology, and Logistics", 134a "Prin- 
cipal Deputy Under Secretary of Defense for Policy", 
136a "Principal Deputy Under Secretary of Defense for 
Personnel and Readiness", 137a "Deputy Under Sec- 
retaries of Defense", 139a "Director of Defense Re- 
search and Engineering", 139b "Director of Operational 
Energy Plans and Programs", 139c "Director of Cost 
Assessment and Program Evaluation", 139d "Director 
of Developmental Test and Evaluation; Director of Sys- 
tems Engineering: joint guidance", and 142 "Assistant 
to the Secretary of Defense for Nuclear and Chemical 
and Biological Defense Programs". 

2009— Pub. L. 111-84, div. A, title IX, §§ 905(a)(2), 
906(c)(3), Oct. 28, 2009, 123 Stat. 2425, 2427, added items 
133a, 134a, 136a, 137a, and 138a and struck out former 
items 133a "Deputy Under Secretary of Defense for Ac- 
quisition and Technology", 134a "Deputy Under Sec- 
retary of Defense for Policy", 134b "Deputy Under Sec- 
retary of Defense for Technology Security Policy", and 
136a "Deputy Under Secretary of Defense for Personnel 

Pub. L. 111-23, title I, §§ 101(a)(2), 102(a)(2), May 22, 
2009, 123 Stat. 1706, 1713, added items 139c and 139d. 

2008— Pub. L. 110-417, [div. A], title IX, §902(b), Oct. 14, 
2008, 122 Stat. 4566, added item 139b. 

2006— Pub. L. 109-163, div. A, title IX, § 904(b)(2), Jan. 
6, 2006, 119 Stat. 3400, added item 144. 

2002— Pub. L. 107-314, div. A, title IX, § 901(b)(2), Dec. 
2, 2002, 116 Stat. 2619, added items 137 and 139a and 
struck out former item 137 "Director of Defense Re- 
search and Engineering". 

2001— Pub. L. 107-107, div. A, title IX, § 901(a)(2), Dec. 
28, 2001, 115 Stat. 1194, added item 136a. 

1999— Pub. L. 106-65, div. A, title IX, § 911(d)(3), Oct. 5, 
1999, 113 Stat. 719, added items 133 and 133b and struck 
out former item 133 "Under Secretary of Defense for 
Acquisition and Technology". 

1998— Pub. L. 105-261, div. A, title XV, § 1521(b)(2), Oct. 

17, 1998, 112 Stat. 2179, added item 134b. 

1997— Pub. L. 105-85, div. A, title IX, § 911(d)(2), Nov. 

18, 1997, 111 Stat. 1859, added item 143. 

1996— Pub. L. 104-106, div. A, title IX, § 904(a)(2), Feb. 
10, 1996, 110 Stat. 403, substituted "Nuclear and Chemi- 
cal and Biological Defense Programs" for "Atomic En- 
ergy" in item 142. 

Pub. L. 104-106, div. A, title IX, § 903(a), (e)(3), Feb. 10, 
1996, 110 Stat. 401, 402, which directed amendment of 
analysis, eff. Jan. 31, 1997, by striking out items 133a, 
134a, 137, and 142, was repealed by Pub. L. 104-201, div. 
A, title IX, §901, Sept. 23, 1996, 110 Stat. 2617. 

1994— Pub. L. 103-337, div. A, title IX, § 903(a)(3), Oct. 
5, 1994, 108 Stat. 2823, substituted "Under Secretary of 
Defense (Comptroller)" for "Comptroller" in item 135. 

1993— Pub. L. 103-160, div. A, title IX, § 906(b), Nov. 30, 
1993, 107 Stat. 1729, amended table of sections generally, 
inserting "and Technology" after "Acquisition" in 
items 133 and 133a, adding item 136, and redesignating 
former items 135, 136, 137, 138, 139, 140, and 141 as 137, 
138, 135, 139, 140, 141, and 142, respectively. 

1991— Pub. L. 102-190, div. A, title IX, § 901(a)(2), Dec. 
5, 1991, 105 Stat. 1450, added item 134a. 

1987— Pub. L. 100-180, div. A, title XII, § 1245(a)(2), Dec. 
4, 1987, 101 Stat. 1165, added item 141. 

Pub. L. 100-26, § 9(b)(2), Apr. 21, 1987, 101 Stat. 287, 
struck out item 140a "Counterintelligence official re- 
ception and representation expenses" and item 140b 
"Authority to use proceeds from counterintelligence 
operations of the military departments". 

1986— Pub. L. 99-500, §101(c) [title X, §902(a)(2)], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-131, and Pub. L. 99-591, 
§ 101(c) [title X, § 902(a)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-131; Pub. L. 99-661, div. A, title IX, for- 



merly title IV, § 902(a)(2), Nov. 14, 1986, 100 Stat. 3911, re- 
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273, amended analysis identically adding item 
133a. 

Pub. L. 99-569, title IV, §§ 401(d), 403(b), Oct. 27, 1986, 
100 Stat. 3196, 3197, added items 140a and 140b. 

Pub. L. 99-433, title I, §§ 101(a)(6), 110(e)(2), Oct. 1, 1986, 
100 Stat. 995, 1003, substituted "Office of the Secretary 
of Defense" for "Department of Defense" in chapter 
heading, and amended analysis generally, substituting 
items 131 to 140 for former items 131 "Executive depart- 
ment", 132 "Seal", 133 "Secretary of Defense: appoint- 
ment; powers and duties; delegation by", 133a "Sec- 
retary of Defense: annual report on North Atlantic 
Treaty Organization readiness", 133b "Sale or transfer 
of defense articles: reports to Congress", 134 "Deputy 
Secretary of Defense: appointment; powers and duties; 
precedence", 134a "Under Secretary of Defense for Ac- 
quisition: appointment", 135 "Under Secretary of De- 
fense for Policy; Director of Defense Research and En- 
gineering: appointments; powers and duties; prece- 
dence", 136 "Assistant Secretaries of Defense: appoint- 
ment; powers and duties; precedence", 136a "Director of 
Operational Test and Evaluation: appointment, powers 
and duties", 137 "General Counsel: appointment; pow- 
ers and duties", 138 "Annual authorization of appro- 
priations and personnel strengths for the armed forces; 
annual manpower requirements and operations and 
maintenance reports", 139 "Secretary of Defense: weap- 
ons development and procurement schedules for armed 
forces; reports; supplemental reports", 139a "Oversight 
of cost growth in major programs: Selected Acquisition 
Reports", 139b "Oversight of cost growth in major pro- 
grams: unit cost reports", 139c "Major defense acquisi- 
tion programs: independent cost estimates", 140 
"Emergencies and extraordinary expenses", 140a "Sec- 
retary of Defense: funds transfers for foreign crypto- 
logic support", 140b "Prohibition of certain civilian 
personnel management constraints", and 140c "Sec- 
retary of Defense: authority to withhold from public 
disclosure certain technical data". 

Pub. L. 99-348, title V, § 501(e)(2), July 1, 1986, 100 Stat. 
708, added item 134a and substituted "Under Secretary 
of Defense for Policy; Director of Defense Research and 
Engineering: appointments" for "Under Secretaries of 
Defense: appointment" in item 135. 

1983— Pub. L. 98-94, title XII, §§ 1203(a)(2), 1211(a)(2), 
1217(b), Sept. 24, 1983, 97 Stat. 683, 686, 690, added items 
136a, 139c, and 140c. 

1982— Pub. L. 97-295, §1(2)(B), Oct. 12, 1982, 96 Stat. 
1288, added items 133a and 133b. 

Pub. L. 97-252, title XI, § 1107(a)(2), Sept. 8, 1982, 96 
Stat. 745, added items 139a and 139b. 

1981— Pub. L. 97-86, title IX, § 904(b), Dec. 1, 1981, 95 
Stat. 1114, added item 140b. 

1980— Pub. L. 96-450, title IV, § 401(b), Oct. 14, 1980, 94 
Stat. 1977, added item 140a. 

Pub. L. 96-342, title X, § 1001(d)(2), Sept. 8, 1980, 94 
Stat. 1119, substituted "Annual authorization of appro- 
priations and personnel strengths for the armed forces; 
annual manpower requirements and operations and 
maintenance reports" for "Secretary of Defense: An- 
nual authorization of appropriations for armed forces" 
in item 138. 

1977— Pub. L. 95-140, §§l(b), 2(b), Oct. 21, 1977, 91 Stat. 
1172, 1173, substituted "Deputy Secretary" for "Deputy 
Secretaries" in item 134 and "Under Secretaries of De- 
fense" for "Director of Defense Research and Engineer- 
ing" in item 135. 

1975— Pub. L. 94-106, title VIII, § 804(a), Oct. 7, 1975, 89 
Stat. 538, added item 140. 

1973— Pub. L. 93-155, title VIII, § 803(a), Nov. 16, 1973, 87 
Stat. 612, added items 138 and 139. 

1972— Pub. L. 92-596, §4(3), Oct. 27, 1972, 86 Stat. 1318, 
substituted "Deputy Secretaries" for "Deputy Sec- 
retary" in item 134. 

§ 131. Office of the Secretary of Defense 

(a) There is in the Department of Defense an 
Office of the Secretary of Defense. The function 
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of the Office is to assist the Secretary of Defense 
in carrying out the Secretary's duties and re- 
sponsibilities and to carry out such other duties 
as may be prescribed by law. 

(b) The Office of the Secretary of Defense is 
composed of the following: 

(1) The Deputy Secretary of Defense. 

(2) The Under Secretaries of Defense, as fol- 
lows: 

(A) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(B) The Under Secretary of Defense for 
Policy. 

(C) The Under Secretary of Defense (Comp- 
troller). 

(D) The Under Secretary of Defense for 
Personnel and Readiness. 

(E) The Under Secretary of Defense for In- 
telligence. 

(3) The Deputy Chief Management Officer of 
the Department of Defense. 

(4) Other officers who are appointed by the 
President, by and with the advice and consent 
of the Senate, and who report directly to the 
Secretary and Deputy Secretary without in- 
tervening authority, as follows: 

(A) The Director of Cost Assessment and 
Program Evaluation. 

(B) The Director of Operational Test and 
Evaluation. 

(C) The General Counsel of the Depart- 
ment of Defense. 

(D) The Inspector General of the Depart- 
ment of Defense. 

(5) The Principal Deputy Under Secretaries 
of Defense. 

(6) The Assistant Secretaries of Defense. 

(7) Other officials provided for by law, as fol- 
lows: 

(A) The Deputy Assistant Secretary of De- 
fense for Developmental Test and Evalua- 
tion appointed pursuant to section 139b(a) of 
this title. 

(B) The Deputy Assistant Secretary of De- 
fense for Systems Engineering appointed 
pursuant to section 139b(b) of this title. 

(C) The Deputy Assistant Secretary of De- 
fense for Manufacturing and Industrial Base 
Policy appointed pursuant to section 139c of 
this title. 

(D) The Director of Small Business Pro- 
grams appointed pursuant to section 144 of 
this title. 

(E) The official designated under section 
1501(a) of this title to have responsibility for 
Department of Defense matters relating to 
missing persons as set forth in section 1501 
of this title. 

(F) The Director of Family Policy under 
section 1781 of this title. 

(G) The Director of the Office of Corrosion 
Policy and Oversight assigned pursuant to 
section 2228(a) of this title. 

(H) The official designated under section 
2438(a) of this title to have responsibility for 
conducting and overseeing performance as- 
sessments and root cause analyses for major 
defense acquisition programs. 

(8) Such other offices and officials as may be 
established by law or the Secretary of Defense 
may establish or designate in the Office. 



(c) Officers of the armed forces may be as- 
signed or detailed to permanent duty in the Of- 
fice of the Secretary of Defense. However, the 
Secretary may not establish a military staff in 
the Office of the Secretary of Defense. 

(d) The Secretary of each military depart- 
ment, and the civilian employees and members 
of the armed forces under the jurisdiction of the 
Secretary, shall cooperate fully with personnel 
of the Office of the Secretary of Defense to 
achieve efficient administration of the Depart- 
ment of Defense and to carry out effectively the 
authority, direction, and control of the Sec- 
retary of Defense. 

(Added Pub. L. 99-433, title I, §104, Oct. 1, 1986, 
100 Stat. 996; amended Pub. L. 103-160, div. A, 
title IX, § 906(a), Nov. 30, 1993, 107 Stat. 1729; Pub. 
L. 103-337, div. A, title IX, § 903(b)(1), Oct. 5, 1994, 
108 Stat. 2823; Pub. L. 104-106, div. A, title IX, 
§ 903(e)(1), Feb. 10, 1996, 110 Stat. 402; Pub. L. 
104-201, div. A, title IX, §901, Sept. 23, 1996, 110 
Stat. 2617; Pub. L. 106-65, div. A, title IX, 
§ 911(d)(1), Oct. 5, 1999, 113 Stat. 719; Pub. L. 
107-314, div. A, title IX, § 901(b)(1), Dec. 2, 2002, 
116 Stat. 2619; Pub. L. 110-181, div. A, title IX, 
§ 904(a)(4), Jan. 28, 2008, 122 Stat. 274; Pub. L. 
110-417, [div. A], title X, § 1061(b)(7), Oct. 14, 2008, 
122 Stat. 4613; Pub. L. 111-383, div. A, title IX, 
§ 901(b)(2), (m)(l), Jan. 7, 2011, 124 Stat. 4317, 
4326.) 

Prior Provisions 

A prior section 131 was renumbered section 111 of this 
title. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, §901(m)(l), sub- 
stituted "the Secretary's" for "his". 

Subsec. (b). Pub. L. 111-383, § 901(b)(2), amended sub- 
sec, (b) generally. Prior to amendment, subsec. (b) re- 
lated to the composition of the Office of the Secretary 
of Defense. 

2008— Subsec. (b)(3) to (9). Pub. L. 110-181, as amended 
by Pub. L. 110-417, added par. (3) and redesignated 
former pars. (3) to (8) as (4) to (9), respectively. 

2002— Subsec. (b)(2) to (11). Pub. L. 107-314 added par. 
(2), redesignated pars. (6) to (11) as (3) to (8), respec- 
tively, and struck out former pars. (2) to (5) which read 
as follows: 

"(2) The Under Secretary of Defense for Acquisition, 
Technology, and Logistics. 

"(3) The Under Secretary of Defense for Policy. 

"(4) The Under Secretary of Defense (Comptroller). 

"(5) The Under Secretary of Defense for Personnel 
and Readiness." 

1999— Subsec. (b)(2). Pub. L. 106-65 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

1996— Subsec. (b)(6) to (11). Pub. L. 104-106, § 903(a), 
(e)(1), which directed amendment of subsec. (b), eff. 
Jan. 31, 1997, by striking out pars. (6) and (8) and redes- 
ignating pars. (7), (9), (10), and (11) as (6), (7), (8), and (9), 
respectively, was repealed by Pub. L. 104-201. 

1994— Subsec. (b)(4). Pub. L. 103-337 substituted 
"Under Secretary of Defense (Comptroller)" for "Comp- 
troller". 

1993— Subsec. (b). Pub. L. 103-160 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The Office of the Secretary of Defense is com- 
posed of the following: 

"(1) The Deputy Secretary of Defense. 
"(2) The Under Secretary of Defense for Acquisi- 
tion. 

"(3) The Under Secretary of Defense for Policy. 
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"(4) The Director of Defense Research and Engi- 
neering. 

"(5) The Assistant Secretaries of Defense. 
"(6) The Comptroller of the Department of Defense. 
"(7) The Director of Operational Test and Evalua- 
tion. 

"(8) The General Counsel of the Department of De- 
fense. 

"(9) The Inspector General of the Department of 
Defense. 

"(10) Such other offices and officials as may be es- 
tablished by law or the Secretary of Defense may es- 
tablish or designate in the Office." 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title IX, §901(p), Jan. 7, 2011, 
124 Stat. 4327, provided that: 

"(1) In general. — Except as provided in paragraph (2), 
this section [see Tables for classification] and the 
amendments made by this section shall take effect on 
January 1, 2011. 

"(2) Certain matters. — Subsection (i) [enacting and 
amending provisions set out as notes under section 137a 
of this title] and the amendments made by that sub- 
section, and subsection (o) [enacting provisions set out 
as a note under this section], shall take effect on the 
date of the enactment of this Act [Jan. 7, 2011]." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 effective Jan. 28, 2008, 
and as if included In Pub. L. 110-181 as enacted, see sec- 
tion 1061(b) of Pub. L. 110-417, set out as a note under 
section 6382 of Title 5, Government Organization and 
Employees. 

Effective Date of 1996 Amendment 

Section 903(a) of Pub. L. 104-106, which provided that 
the amendments made by section 903 of Pub. L. 104-106 
(amending this section and sections 138, 176, 1056, 1216, 
1587, and 10201 of this title, repealing sections 133a, 134a, 
137, and 142 of this title, and amending provisions set 
out as a note under section 167 of this title) were to 
take effect on Jan. 31, 1997, was repealed by Pub. L. 
104-201, div. A, title IX, §901, Sept. 23, 1996, 110 Stat. 
2617. 

Redesignation of Certain Positions in Office of 
Secretary of Defense 

Pub. L. 111-383, div. A, title IX, §901(a), Jan. 7, 2011, 
124 Stat. 4317, provided that: 

"(1) Redesignation. — Positions in the Office of the 
Secretary of Defense are hereby redesignated as fol- 
lows: 

"(A) The Director of Defense Research and Engi- 
neering is redesignated as the Assistant Secretary of 
Defense for Research and Engineering. 

"(B) The Director of Operational Energy Plans and 
Programs is redesignated as the Assistant Secretary 
of Defense for Operational Energy Plans and Pro- 
grams. 

"(C) The Assistant to the Secretary of Defense for 
Nuclear and Chemical and Biological Defense Pro- 
grams is redesignated as the Assistant Secretary of 
Defense for Nuclear, Chemical, and Biological De- 
fense Programs. 

"(2) References. — Any reference in any law, rule, 
regulation, paper, or other record of the United States 
to an office of the Department of Defense redesignated 
by paragraph (1) shall be deemed to be a reference to 
such office as so redesignated." 

Inapplicability of Appointment Requirement to 
Certain Individuals Serving on Effective Date 

Pub. L. 111-383, div. A, title IX, §901(o), Jan. 7, 2011, 
124 Stat. 4327, provided that: 

"(1) In general. — Notwithstanding this section [see 
Tables for classification] and the amendments made by 
this section, the individual serving as specified in para- 
graph (2) on December 31, 2010, may continue to serve 



in the applicable position specified in that paragraph 
after that date without the requirement for appoint- 
ment by the President, by and with the advice and con- 
sent of the Senate. 

"(2) Covered individuals and positions. — The indi- 
viduals and positions specified in this paragraph are 
the following: 

"(A) In the case of the individual serving as Direc- 
tor of Defense Research and Engineering, the position 
of Assistant Secretary of Defense for Research and 
Engineering. 

"(B) In the case of the individual serving as Direc- 
tor of Operational Energy Plans and Programs, the 
position of Assistant Secretary of Defense for Oper- 
ational Energy Plans and Programs. 

"(C) In the case of the individual serving as Assist- 
ant to the Secretary of Defense for Nuclear and 
Chemical and Biological Defense Programs, the posi- 
tion of Assistant Secretary of Defense for Nuclear, 
Chemical, and Biological Defense Programs." 

Defense Acquisition Workforce 

Pub. L. 105-85, div. A, title IX, §912(a)-(e), Nov. 18, 
1997, 111 Stat. 1860, 1861, required Secretary of Defense 
to accomplish reductions in defense acquisition person- 
nel positions, to report on specific acquisition positions 
previously eliminated, to submit an implementation 
plan to streamline and improve acquisition organiza- 
tions, to review acquisition organizations and func- 
tions, and to require certain duties of Task Force on 
Defense Reform. 

Reduction of Personnel Assigned to Office of the 
Secretary of Defense 

Section 903 of Pub. L. 104-201, which provided for 
phased reduction of number of personnel assigned to or 
employed in functions in Office of the Secretary of De- 
fense, was repealed and restated in section 143 of this 
title by Pub. L. 105-85, div. A, title IX, § 911(d)(1), (3), 
Nov. 18, 1997, 111 Stat. 1859, 1860. 

Organization of Office of the Secretary of 
Defense 

Pub. L. 104-106, div. A, title IX, §901, Feb. 10, 1996, 110 
Stat. 399, as amended by Pub. L. 104-201, div. A, title 
IX, § 903(g), Sept. 23, 1996, 110 Stat. 2618, directed the 
Secretary of Defense to conduct a review of the organi- 
zations and functions of the Office of the Secretary of 
Defense and the personnel needed to carry out those 
functions, and to submit to the congressional defense 
committees a report containing findings, conclusions, 
and a plan for implementing recommendations not 
later than Mar. 1, 1996. 

Pub. L. 99-433, title I, §109, Oct. 1, 1986, 100 Stat. 999, 
directed the Secretary of Defense, the Secretaries of 
the military departments, and the Chairman of the 
Joint Chiefs of Staff to conduct studies of the functions 
and organization of the Office of the Secretary of De- 
fense, required the Secretaries of the military depart- 
ments and the Chairman of the Joint Chiefs of Staff to 
submit reports on their studies to the Secretary of De- 
fense, and directed the Secretary of Defense to submit 
a report on the Secretary's study to Congress not later 
than one year after Oct. 1, 1986. 

§ 132. Deputy Secretary of Defense 

(a) There is a Deputy Secretary of Defense, ap- 
pointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Deputy Secretary shall be appointed from 
among persons most highly qualified for the po- 
sition by reason of background and experience, 
including persons with appropriate management 
experience. A person may not be appointed as 
Deputy Secretary of Defense within seven years 
after relief from active duty as a commissioned 
officer of a regular component of an armed 
force. 
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(b) The Deputy Secretary shall perform such 
duties and exercise such powers as the Secretary 
of Defense may prescribe. The Deputy Secretary 
shall act for, and exercise the powers of, the 
Secretary when the Secretary is disabled or 
there is no Secretary of Defense. 

(c) The Deputy Secretary serves as the Chief 
Management Officer of the Department of De- 
fense. 

(d) The Deputy Secretary takes precedence in 
the Department of Defense immediately after 
the Secretary. 

(e) Until September 30, 2020, the Deputy Sec- 
retary of Defense shall lead the Guam Oversight 
Council and shall be the Department of De- 
fense's principal representative for coordinating 
the interagency efforts in matters relating to 
Guam, including the following executive orders: 

(1) Executive Order No. 13299 of May 12, 2003 
(68 Fed. Reg. 25477; 48 U.S.C. note prec. 1451; re- 
lating to the Interagency Group on Insular Af- 
fairs). 

(2) Executive Order No. 12788 of January 15, 
1992, as amended (57 Fed. Reg. 2213; relating to 
the Defense Economic Adjustment Program). 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 518, §134; amended Pub. L. 92-596, §4(1), 
Oct. 27, 1972, 86 Stat. 1318; Pub. L. 95-140, §l(a), 
Oct. 21, 1977, 91 Stat. 1172; renumbered §132 and 
amended Pub. L. 99-433, title I, §§ 101(a)(7), 
110(d)(7), Oct. 1, 1986, 100 Stat. 995, 1003; Pub. L. 
110-181, div. A, title IX, §§ 903(b), 904(a)(1), Jan. 
28, 2008, 122 Stat. 273; Pub. L. 111-84, div. B, title 
XXVIII, § 2831(a), Oct. 28, 2009, 123 Stat. 2669; 
Pub. L. 111-383, div. A, title IX, § 901(c)(2), (m)(2), 
title X, § 1075(b)(4), div. B, title XXVIII, §2821, 
Jan. 7, 2011, 124 Stat. 4321, 4326, 4369, 4465; Pub. L. 
112-81, div. A, title IX, §902, Dec. 31, 2011, 125 
Stat. 1532.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


134(a) 
134(b) 

134(c) 


5:171c(a) (1st sentence). 

5:171c(a) (less 1st sen- 
tence and last 15 words 
of 2d sentence). 

5:171c(a) (last 15 words of 
2d sentence). 


July 26, 1947, ch. 343, 
§ 203(a); added Aug. 10. 
1949. ch. 412, §6(a) (1st 
par.), 63 Stat. 581. 



In subsection (a), the last sentence is substituted for 
5 U.S.C. 171c(a) (proviso). 



References in Text 

Executive Order No. 13299, referred to in subsec. (e)(1), 
was superseded by Ex. Ord. No. 13537, Apr. 14, 2010, 75 
P.R. 20237, set out as a note preceding section 1451 of 
Title 48, Territories and Insular Possessions. 

Executive Order No. 12788, referred to in subsec. (e)(2), 
is set out as a note under section 2391 of this title. 

Prior Provisions 

A prior section 132 was renumbered section 112 of this 
title. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81 inserted "The Deputy 
Secretary shall be appointed from among persons most 
highly qualified for the position by reason of back- 
ground and experience, including persons with appro- 
priate management experience." after first sentence. 

Subsec. (c). Pub. L. 111-383, § 901(c)(2), struck out at 
end "The Deputy Secretary shall be assisted in this ca- 
pacity by a Deputy Chief Management Officer, who 



shall be appointed from civilian life by the President, 
by and with the advice and consent of the Senate." 

Subsec. (d). Pub. L. 111-383, § 1075(b)(4)(A), which di- 
rected redesignation of subsec. (d), as added by section 
2831(a) of Pub. L. 111-84, as (e), could not be executed 
because of the prior amendment by Pub. L. 111-383, 
§901(m)(2). See below. 

Pub. L. 111-383, §901(m)(2), redesignated subsec. (d) re- 
lating to duties of the Deputy Secretary of Defense re- 
lating to Guam, as (e). 

Subsec. (e). Pub. L. 111-383, §2821, which directed sub- 
stitution of "September 30, 2020" for "September 30, 
2015" in subsec. (d), as added by section 2831(a) of Pub. 
L. 111-84, was executed in subsec. (e) to reflect the prob- 
able intent of Congress and the redesignation of subsec. 
(d) as (e) by Pub. L. 111-383, §901(m)(2). See below. 

Pub. L. 111-383, § 1075(b)(4), which directed redesigna- 
tion of subsec. (d), as added by section 2831(a) of Pub. 
L. 111-84, as (e), and substitution of "Guam Oversight 
Council" for "Guam Executive Council", was executed 
by making the substitution in subsec. (e) because of the 
prior redesignation of subsec. (d) as (e) by Pub. L. 
111-383, §901(m)(2). See below. 

Pub. L. 111-383, §901(m)(2), redesignated subsec. (d) re- 
lating to duties of the Deputy Secretary of Defense re- 
lating to Guam, as (e). 

2009— Subsec. (d). Pub. L. 111-84 added subsec. (d) re- 
lating to the Deputy Secretary of Defense leading the 
Guam Executive Council. 

2008— Subsec. (a). Pub. L. 110-181, § 903(b), substituted 
"seven" for "ten". 

Subsecs. (c), (d). Pub. L. 110-181, § 904(a)(1), added sub- 
sec. (c) and redesignated former subsec. (c) as (d). 

1986— Pub. L. 99-433 renumbered section 134 of this 
title as this section and struck out ": appointment; 
powers and duties; precedence" at end of section catch- 
line. 

1977— Pub. L. 95-140, § 1(a)(4), substituted "Deputy 
Secretary" for "Deputy Secretaries" in section catch- 
line. 

Subsec. (a). Pub. L. 95-140, § 1(a)(1), substituted 
"There is a Deputy Secretary" for "There are two Dep- 
uty Secretaries" and struck out "a" before "Deputy 
Secretary". 

Subsec. (b). Pub. L. 95-140, § 1(a)(2), substituted "Dep- 
uty Secretary" for "Deputy Secretaries" and "Deputy 
Secretary" for "Deputy Secretaries, in the order of 
precedence, designated by the President". 

Subsec. (c). Pub. L. 95-140, § 1(a)(3), substituted "The 
Deputy Secretary takes" for "The Deputy Secretaries 
take". 

1972 — Pub. L. 92-596 substituted "Deputy Secretaries" 
for "Deputy Secretary" in section catchline. 

Subsec. (a). Pub. L. 92-596 substituted "There are two 
Deputy Secretaries of Defense" for "There is a Deputy 
Secretary of Defense". 

Subsec. (b). Pub. L. 92-596 provided for the exercise of 
powers and duties consequent to the creation of a sec- 
ond Deputy Secretary. 

Subsec. (c). Pub. L. 92-596 substituted "The Deputy 
Secretaries take" for "The Deputy Secretary takes". 

Effective Date of 2011 Amendment 

Amendment by section 901(c)(2), (m)(2) of Pub. L. 
111-383 effective Jan. 1, 2011, see section 901(p) of Pub. 
L. 111-383, set out as a note under section 131 of this 
title. 

Order of Succession 

For order of succession during any period when the 
Secretary has died, resigned, or is otherwise unable to 
perform the functions and duties of the office of Sec- 
retary, see Ex. Ord. No. 13533, Mar. 1, 2010, 75 P.R. 10163, 
set out as a note under section 3345 of Title 5, Govern- 
ment Organization and Employees. 

Assignment of Duties 

Pub. L. 110-181, div. A, title IX, § 904(a)(2), Jan. 28, 
2008, 122 Stat. 273, provided that: 
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"(A) The Secretary of Defense shall assign duties and 
authorities relating to the management of the business 
operations of the Department of Defense. 

"(B) The Secretary shall assign such duties and au- 
thorities to the Chief Management Officer as are nec- 
essary for that official to effectively and efficiently or- 
ganize the business operations of the Department of 
Defense. 

"(C) The Secretary shall assign such duties and au- 
thorities to the Deputy Chief Management Officer as 
are necessary for that official to assist the Chief Man- 
agement Officer to effectively and efficiently organize 
the business operations of the Department of Defense. 

"(D) The Deputy Chief Management Officer shall per- 
form the duties and have the authorities assigned by 
the Secretary under subparagraph (C) and perform such 
duties and have such authorities as are delegated by 
the Chief Management Officer." 

Assignment op Management Duties and Designation 
op the Chief Management Officers of the Mili- 
tary Departments 

Pub. L. 110-181, div. A, title IX, §904(b), Jan. 28, 2008, 
122 Stat. 274, provided that: 

"(1) The Secretary of a military department shall as- 
sign duties and authorities relating to the management 
of the business operations of such military department. 

"(2) The Secretary of a military department, in as- 
signing duties and authorities under paragraph (1) shall 
designate the Under Secretary of such military depart- 
ment to have the primary management responsibility 
for business operations, to be known in the perform- 
ance of such duties as the Chief Management Officer. 

"(3) The Secretary shall assign such duties and au- 
thorities to the Chief Management Officer as are nec- 
essary for that official to effectively and efficiently or- 
ganize the business operations of the military depart- 
ment concerned. 

"(4) The Chief Management Officer of each military 
department shall promptly provide such information 
relating to the business operations of such department 
to the Chief Management Officer and Deputy Chief 
Management Officer of the Department of Defense as is 
necessary to assist those officials in the performance of 
their duties." 

§ 132a. Deputy Chief Management Officer 

(a) Appointment. — There is a Deputy Chief 
Management Officer of the Department of De- 
fense, appointed from civilian life by the Presi- 
dent, by and with the advice and consent of the 
Senate. 

(b) Responsibilities. — The Deputy Chief Man- 
agement Officer assists the Deputy Secretary of 
Defense in the Deputy Secretary's capacity as 
Chief Management Officer of the Department of 
Defense under section 132(c) of this title. 

(c) Precedence. — The Deputy Chief Manage- 
ment Officer takes precedence in the Depart- 
ment of Defense after the Secretary of Defense, 
the Deputy Secretary of Defense, the Secretar- 
ies of the military departments, and the Under 
Secretaries of Defense. 

(Added Pub. L. 111-383, div. A, title IX, § 901(c)(1), 
Jan. 7, 2011, 124 Stat. 4320.) 

Effective Date 

Section effective Jan. 1, 2011, see section 901(p) of 
Pub. L. 111-383, set out as an Effective Date of 2011 
Amendment note under section 131 of this title. 

§ 133. Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics 

(a) There is an Under Secretary of Defense for 
Acquisition, Technology, and Logistics, ap- 



pointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Under Secretary shall be appointed from 
among persons who have an extensive manage- 
ment background. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense, the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics shall perform such duties 
and exercise such powers relating to acquisition 
as the Secretary of Defense may prescribe, in- 
cluding — 

(1) supervising Department of Defense acqui- 
sition; 

(2) establishing policies for acquisition (in- 
cluding procurement of goods and services, re- 
search and development, developmental test- 
ing, and contract administration) for all ele- 
ments of the Department of Defense; 

(3) establishing policies for logistics, main- 
tenance, and sustainment support for all ele- 
ments of the Department of Defense; 

(4) establishing policies of the Department of 
Defense for maintenance of the defense indus- 
trial base of the United States; and 

(5) the authority to direct the Secretaries of 
the military departments and the heads of all 
other elements of the Department of Defense 
with regard to matters for which the Under 
Secretary has responsibility. 

(c) The Under Secretary — 

(1) is the senior procurement executive for 
the Department of Defense for the purposes of 
section 1702(c) of title 41; 

(2) is the Defense Acquisition Executive for 
purposes of regulations and procedures of the 
Department providing for a Defense Acquisi- 
tion Executive; and 

(3) to the extent directed by the Secretary, 
exercises overall supervision of all personnel 
(civilian and military) in the Office of the Sec- 
retary of Defense with regard to matters for 
which the Under Secretary has responsibility, 
unless otherwise provided by law. 

(d) (1) The Under Secretary shall prescribe poli- 
cies to ensure that audit and oversight of con- 
tractor activities are coordinated and carried 
out in a manner to prevent duplication by dif- 
ferent elements of the Department. Such poli- 
cies shall provide for coordination of the annual 
plans developed by each such element for the 
conduct of audit and oversight functions within 
each contracting activity. 

(2) In carrying out this subsection, the Under 
Secretary shall consult with the Inspector Gen- 
eral of the Department of Defense. 

(3) Nothing in this subsection shall affect the 
authority of the Inspector General of the De- 
partment of Defense to establish audit policy for 
the Department of Defense under the Inspector 
General Act of 1978 and otherwise to carry out 
the functions of the Inspector General under 
that Act. 

(e) (1) With regard to all matters for which he 
has responsibility by law or by direction of the 
Secretary of Defense, the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics 
takes precedence in the Department of Defense 
after the Secretary of Defense and the Deputy 
Secretary of Defense. 



§133 



TITLE 10— ARMED FORCES 



Page 124 



(2) With regard to all matters other than mat- 
ters for which he has responsibility by law or by 
direction of the Secretary of Defense, the Under 
Secretary takes precedence in the Department 
of Defense after the Secretary of Defense, the 
Deputy Secretary of Defense, and the Secretar- 
ies of the military departments. 

(Added Pub. L. 99-348, title V, § 501(a), July 1, 
1986, 100 Stat. 707, §134a; renumbered §133 and 
amended Pub. L. 99-433, title I, §§ 101(a)(7), 
110(c)(1), (d)(8), Oct. 1, 1986, 100 Stat. 995, 1002, 
1003; Pub. L. 99-500, §101(c) [title X, §901], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-130, and Pub. L. 
99-591, § 101(c) [title X, §901], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-130; Pub. L. 99-661, div. A, title 
IX, formerly title IV, §901, Nov. 14, 1986, 100 Stat. 
3910, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-456, div. A, 
title VIII, § 809(d), Sept. 29, 1988, 102 Stat. 2013; 
Pub. L. 103-160, div. A, title IX, § 904(b), Nov. 30, 
1993, 107 Stat. 1728; Pub. L. 106-65, div. A, title 
IX, §911(a)(2), (d)(2), Oct. 5, 1999, 113 Stat. 717, 
719; Pub. L. 107-107, div. A, title VIII, § 801(a), 
Dec. 28, 2001, 115 Stat. 1174; Pub. L. 109-364, div. 
A, title X, § 1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; 
Pub. L. 110-181, div. A, title IX, §907, Jan. 28, 
2008, 122 Stat. 277; Pub. L. 111-350, § 5(b)(1), Jan. 

4, 2011, 124 Stat. 3842.) 

References in Text 

The Inspector General Act of 1978, referred to In sub- 
sec. (d)(3), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, 
as amended, which is set out In the Appendix to Title 

5, Government Organization and Employees. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Prior Provisions 

A prior section 133 was renumbered section 113 of this 
title. 

Amendments 

2011— Subsec. (c)(1). Pub. L. 111-350 substituted "sec- 
tion 1702(c) of title 41" for "section 16(c) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 414(c))". 

2008— Subsec. (a). Pub. L. 110-181 struck out "In the 
private sector" after "extensive management back- 
ground". 

2006— Subsec. (c)(1). Pub. L. 109-364 substituted "sec- 
tion 16(c) of the Office of Federal Procurement Policy 
Act (41 U.S.C. 414(c))" for "section 16(3) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 414(3))". 

2001— Subsec. (b)(2). Pub. L. 107-107 inserted "of goods 
and services" after "procurement". 

1999— Pub. L. 106-65, §911(d)(2), substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology" in section catchline. 

Subsec. (a). Pub. L. 106-65, § 911(a)(2)(A), substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

Subsec. (b). Pub. L. 106-65, § 911(a)(2)(A), substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology" in introductory provi- 
sions. 

Subsec. (b)(2). Pub. L. 106-65, §911(a)(2)(B)(i), struck 
out "logistics," after "research and development,". 

Subsec. (b)(3) to (5). Pub. L. 106-65, §911(a)(2)(B)(ii), 
(iii), added par. (3) and redesignated former pars. (3) 
and (4) as (4) and (5), respectively. 

Subsec. (e)(1). Pub. L. 106-65, § 911(a)(2)(A), substituted 
"Under Secretary of Defense for Acquisition, Tech- 



nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1993— Pub. L. 103-160 substituted "Under Secretary of 
Defense for Acquisition and Technology" for "Under 
Secretary of Defense for Acquisition" in section catch- 
line and in subsecs. (a), (b), and (e)(1). 

1988— Subsec. (d)(1). Pub. L. 100-456 inserted provision 
that policies provide for coordination of annual plans 
developed by each such element for the conduct of 
audit and oversight functions within each contracting 
activity. 

1986— Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 
generally amended section identically. Prior to amend- 
ment, section read as follows: 

"(a) There is an Under Secretary of Defense for Ac- 
quisition, appointed from civilian life by the President, 
by and with the advice and consent of the Senate. 

"(b) The Under Secretary shall perform such duties 
and exercise such powers as the Secretary of Defense 
may prescribe, except as otherwise provided by law." 

Pub. L. 99-433 renumbered section 134a of this title as 
this section, struck out ": appointment" at end of sec- 
tion catchline, and inserted "of Defense" after "Under 
Secretary" in subsec. (a). 

Change of Name 

Pub. L. 106-65, div. A, title IX, § 911(a)(1), Oct. 5, 1999, 
113 Stat. 717, provided that: "The position of Under Sec- 
retary of Defense for Acquisition and Technology in the 
Department of Defense is hereby redesignated as the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics. Any reference in any law, regu- 
lation, document, or other record of the United States 
to the Under Secretary of Defense for Acquisition and 
Technology shall be treated as referring to the Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics." 

Pub. L. 103-160, div. A, title IX, § 904(a), (f), Nov. 30, 
1993, 107 Stat. 1728, 1729, provided that the office of 
Under Secretary of Defense for Acquisition in the De- 
partment of Defense was redesignated as Under Sec- 
retary of Defense for Acquisition and Technology, the 
office of Deputy Under Secretary of Defense for Acqui- 
sition in the Department of Defense was redesignated 
as Deputy Under Secretary of Defense for Acquisition 
and Technology, and any reference to the Under Sec- 
retary of Defense for Acquisition or the Deputy Under 
Secretary of Defense for Acquisition in any provision of 
law other than this title, or in any rule, regulation, or 
other paper of the United States was to be treated as 
referring to the Under Secretary of Defense for Acquisi- 
tion and Technology or the Deputy Under Secretary of 
Defense for Acquisition and Technology, respectively. 

Oversight by Office of Under Secretary of De- 
fense for Acquisition, Technology, and Logistics 
of Exercise of Acquisition Authority by Combat- 
ant Commanders and Heads of Defense Agencies 

Pub. L. 109-364, div. A, title IX, §905, Oct. 17, 2006, 120 
Stat. 2353, as amended by Pub. L. 110-181, div. A, title 
IX, §905, Jan. 28, 2008, 122 Stat. 275, provided that: 

"(a) Designation of Official for Oversight. — The 
Secretary of Defense shall designate a senior acquisi- 
tion official within the Office of the Under Secretary of 
Defense for Acquisition, Technology, and Logistics to 
oversee the exercise of acquisition authority by — 

"(1) any commander of a combatant command who 

is authorized by section 166b, 167, or 167a of title 10, 

United States Code, to exercise acquisition authority; 

and 

"(2) any head of a Defense Agency who is des- 
ignated by the Secretary of Defense to exercise acqui- 
sition authority. 
"(b) Guidance. — 

"(1) In general. — The senior acquisition official 
designated under subsection (a) shall develop guid- 
ance to ensure that the use of acquisition authority 
by commanders of combatant commands and the 
heads of Defense Agencies — 
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"(A) is In compliance with department- wide ac- 
quisition policy; and 

"(B) is coordinated with acquisition programs of 
the military departments. 

"(2) Urgent requirements. — Guidance developed 
under paragraph (1) shall take into account the need 
to fulfill the urgent requirements of the commanders 
of combatant commands and the heads of Defense 
Agencies and to ensure that those requirements are 
addressed expeditiously. 

"(c) Consultation. — The senior acquisition official 
designated under subsection (a) shall on a regular basis 
consult on matters related to requirements and acqui- 
sition with the commanders of combatant commands 
and the heads of Defense Agencies referred to in that 
subsection. 

"(d) Deadline for Designation. — The Secretary of 
Defense shall make the designation required by sub- 
section (a) not later than 180 days after the date of the 
enactment of this Act [Oct. 17, 2006]." 

Improvement in Defense Research and 
Procurement Liaison With Israel 

Section 1006 of Pub. L. 100-456, as amended by Pub. L. 

103- 160, div. A, title IX, § 904(f), Nov. 30, 1993, 107 Stat. 
1729; Pub. L. 106-65, div. A, title IX, § 911(a)(1), Oct. 5, 
1999, 113 Stat. 717, provided that: "The Secretary of De- 
fense, in consultation with the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics, shall 
designate for duty in Israel an individual or individuals 
to serve as the primary liaison between the procure- 
ment and research and development activities of the 
United States Armed Forces and those of the State of 
Israel." 

[§133a. Repealed. Pub. L. 111-383, div. A, title IX, 
§ 901(b)(1), Jan. 7, 2011, 124 Stat. 4317] 

Section, added Pub. L. 99-500, § 101(c) [title X, 
§ 902(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-131, and 
Pub. L. 99-591, § 101(c) [title X, §902(a)(l)L Oct. 30, 1986, 

100 Stat. 3341-82, 3341-131; Pub. L. 99-661, div. A, title IX, 
formerly title IV, § 902(a)(1), Nov. 14, 1986, 100 Stat. 3911, 
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 

101 Stat. 273; amended Pub. L. 103-160, div. A, title IX, 
§ 904(c), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 103-337, div. 
A, title X, § 1070(a)(2), Oct. 5, 1994, 108 Stat. 2855; Pub. L. 

104- 106, div. A, title IX, § 903(c)(1), Feb. 10, 1996, 110 Stat. 
401; Pub. L. 104-201, div. A, title IX, §901, Sept. 23, 1996, 
110 Stat. 2617; Pub. L. 106-65, div. A, title IX, § 911(c), 
Oct. 5, 1999, 113 Stat. 718; Pub. L. 107-107, div. A, title 
X, § 1048(b)(1), Dec. 28, 2001, 115 Stat. 1225; Pub. L. 111-84, 
div. A, title IX, § 906(c)(1)(A), (2)(A), Oct. 28, 2009, 123 
Stat. 2427, established the position of Principal Deputy 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics. 

Prior Provisions 

A prior section 133a was renumbered section 117 of 
this title. 

Effective Date of Repeal 

Repeal effective Jan. 1, 2011, see section 901(p) of Pub. 
L. 111-383, set out as an Effective Date of 2011 Amend- 
ment note under section 131 of this title. 

[§ 133b. Renumbered § 138a] 

Prior Provisions 

A prior section 133b was renumbered section 118 of 
this title. 

§ 134. Under Secretary of Defense for Policy 

(a) There is an Under Secretary of Defense for 
Policy, appointed from civilian life by the Presi- 
dent, by and with the advice and consent of the 
Senate. A person may not be appointed as Under 
Secretary within seven years after relief from 



active duty as a commissioned officer of a regu- 
lar component of an armed force. 

(b) (1) The Under Secretary shall perform such 
duties and exercise such powers as the Secretary 
of Defense may prescribe. 

(2) The Under Secretary shall assist the Sec- 
retary of Defense — 

(A) in preparing written policy guidance for 
the preparation and review of contingency 
plans; and 

(B) in reviewing such plans. 

(3) Subject to the authority, direction, and 
control of the Secretary of Defense, the Under 
Secretary shall have responsibility for super- 
vising and directing activities of the Depart- 
ment of Defense relating to export controls. 

(4) Subject to the authority, direction, and 
control of the Secretary of Defense, the Under 
Secretary of Defense for Policy shall have over- 
all direction and supervision for policy, program 
planning and execution, and allocation and use 
of resources for the activities of the Department 
of Defense for combating terrorism. 

(c) The Under Secretary takes precedence in 
the Department of Defense after the Secretary 
of Defense, the Deputy Secretary of Defense, the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics, and the Secretaries 
of the military departments. 

(Added Pub. L. 99-433, title I, §105(1), Oct. 1, 1986, 
100 Stat. 997; amended Pub. L. 99-500, § 101(c) 
[title X, § 903(a)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-132, and Pub. L. 99-591, § 101(c) [title X, 
§ 903(a)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-132; 
Pub. L. 99-661, div. A, title IX, formerly title IV, 
§ 903(a), Nov. 14, 1986, 100 Stat. 3911, renumbered 
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273; Pub. L. 103-160, div. A, title IX, 
§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
105-261, div. A, title XV, § 1521(a), Oct. 17, 1998, 
112 Stat. 2178; Pub. L. 106-65, div. A, title IX, 
§ 911(d)(1), Oct. 5, 1999, 113 Stat. 719; Pub. L. 
107-314, div. A, title IX, § 902(b), Dec. 2, 2002, 116 
Stat. 2620; Pub. L. 110-181, div. A, title IX, 
§ 903(c), Jan. 28, 2008, 122 Stat. 273.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Prior Provisions 

Provisions of this section were contained in section 
135 of this title prior to amendment by Pub. L. 99-433. 

A prior section 134 was renumbered section 132 of this 
title. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "seven" 
for "10". 

2002— Subsec. (b)(4). Pub. L. 107-314 added par. (4). 

1999— Subsec. (c). Pub. L. 106-65 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

1998— Subsec. (b)(3). Pub. L. 105-261 added par. (3). 

1993— Subsec. (c). Pub. L. 103-160 substituted "Under 
Secretary of Defense for Acquisition and Technology" 
for "Under Secretary of Defense for Acquisition". 

1986— Subsec. (c). Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661 amended subsec. (c) identically, inserting 
"the Under Secretary of Defense for Acquisition,". 

Implementation of Amendments by Pub. L. 105-261 

Pub. L. 105-261, div. A, title XV, § 1521(c), (d), Oct. 17, 
1998, 112 Stat. 2179, provided that: 
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"(c) Time for Implementation. — The Secretary of 
Defense shall complete the actions necessary to Imple- 
ment the amendment made by subsection (a) [amend- 
ing- this section] and to establish the office of Deputy 
Under Secretary of Defense for Technology Security 
Policy in accordance with [former] section 134b of title 
10, United States Code, as added by subsection (b), not 
later than 60 days after the date of the enactment of 
this Act [Oct. 17, 1998]. 

"(d) Report. — Not later than 90 days after the date of 
the enactment of this Act, the Secretary of Defense 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on National Security of 
the House of Representatives [now Committee on 
Armed Services of the House of Representatives] a re- 
port on the plans of the Secretary for implementing' the 
amendments made by subsections (a) and (b) [enacting 
former section 134b of this title and amending this sec- 
tion]. The report shall include the following: 

"(1) A description of any organizational changes 
that are to be made within the Department of De- 
fense to implement those amendments. 

"(2) A description of the role of the Chairman of the 
Joint Chiefs of Staff in the export control activities 
of the Department of Defense after those subsections 
are implemented, together with a discussion of how 
that role compares to the Chairman's role in those 
activities before the implementation of those sub- 
sections." 

[§134a. Repealed. Pub. L. 111-383, div. A, title EX, 
§ 901(b)(1), Jan. 7, 2011, 124 Stat. 4317] 

Section, added Pub. L. 102-190, div. A, title IX, 
§ 901(a)(1), Dec. 5, 1991, 105 Stat. 1450; amended Pub. L. 
104-106, div. A, title IX, § 903(c)(2), Feb. 10, 1996, 110 Stat. 
402; Pub. L. 104-201, div. A, title IX, §901, Sept. 23, 1996, 
110 Stat. 2617; Pub. L. 111-84, div. A, title IX, 
§ 906(c)(1)(B), (2)(B), Oct. 28, 2009, 123 Stat. 2427, estab- 
lished the position of Principal Deputy Under Sec- 
retary of Defense for Policy. 

Prior Provisions 

A prior section 134a was renumbered section 133 of 
this title. 

Effective Date of Repeal 

Repeal effective Jan. 1, 2011, see section 901(p) of Pub. 
L. 111-383, set out as an Effective Date of 2011 Amend- 
ment note under section 131 of this title. 

[§134b. Repealed. Pub. L. 111-84, div. A, title EX, 
§ 905(a)(1), Oct. 28, 2009, 123 Stat. 2425] 

Section, added Pub. L. 105-261, div. A, title XV, 
§ 1521(b)(1), Oct. 17, 1998, 112 Stat. 2178, related to the 
Deputy Under Secretary of Defense for Technology Se- 
curity Policy. 

§ 135. Under Secretary of Defense (Comptroller) 

(a) There is an Under Secretary of Defense 
(Comptroller), appointed from civilian life by 
the President, by and with the advice and con- 
sent of the Senate. 

(b) The Under Secretary of Defense (Comptrol- 
ler) is the agency Chief Financial Officer of the 
Department of Defense for the purposes of chap- 
ter 9 of title 31. The Under Secretary of Defense 
(Comptroller) shall perform such additional du- 
ties and exercise such powers as the Secretary of 
Defense may prescribe. 

(c) The Under Secretary of Defense (Comptrol- 
ler) shall advise and assist the Secretary of De- 
fense — 

(1) in performing such budgetary and fiscal 
functions and duties, and in exercising such 
budgetary and fiscal powers, as are needed to 
carry out the powers of the Secretary; 



(2) in supervising and directing the prepara- 
tion of budget estimates of the Department of 
Defense; 

(3) in establishing and supervising the execu- 
tion of principles, policies, and procedures to 
be followed in connection with organizational 
and administrative matters relating to — 

(A) the preparation and execution of budg- 
ets; 

(B) fiscal, cost, operating, and capital 
property accounting; and 

(C) progress and statistical reporting; 

(4) in establishing and supervising the execu- 
tion of policies and procedures relating to the 
expenditure and collection of funds adminis- 
tered by the Department of Defense; and 

(5) in establishing uniform terminologies, 
classifications, and procedures concerning 
matters covered by paragraphs (1) through (4). 

(d) The Under Secretary of Defense (Comptrol- 
ler) takes precedence in the Department of De- 
fense after the Under Secretary of Defense for 
Policy. 

(e) The Under Secretary of Defense (Comptrol- 
ler) shall ensure that each of the congressional 
defense committees is informed, in a timely 
manner, regarding all matters relating to the 
budgetary, fiscal, and analytic activities of the 
Department of Defense that are under the super- 
vision of the Under Secretary of Defense (Comp- 
troller). 

(Added Pub. L. 99-433, title I, §107, Oct. 1, 1986, 
100 Stat. 998, §137; renumbered §135 and amended 
Pub. L. 103-160, div. A, title IX, §§ 901(a)(2), 
902(a)(1), (b), Nov. 30, 1993, 107 Stat. 1726, 1727; 
Pub. L. 103-337, div. A, title IX, § 903(a)(1), (2), 
Oct. 5, 1994, 108 Stat. 2823; Pub. L. 104-106, div. A, 
title XV, § 1502(a)(6), Feb. 10, 1996, 110 Stat. 502; 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 108-136, div. A, title X, 
§ 1043(b)(1), Nov. 24, 2003, 117 Stat. 1610; Pub. L. 
111-383, div. A, title IX, §901(m)(3), Jan. 7, 2011, 
124 Stat. 4326.) 

Prior Provisions 

A prior section 135 was renumbered section 138b of 
this title. 

Amendments 

2011— Subsec. (c)(5). Pub. L. 111-383 substituted "para- 
graphs" for "clauses". 

2003— Subsec. (e). Pub. L. 108-136 struck out "(1)" be- 
fore "The Under Secretary", substituted "each of the 
congressional defense committees" for "each congres- 
sional committee specified in paragraph (2)", and 
struck out par. (2) which read as follows: "The commit- 
tees referred to in paragraph (1) are — 

"(A) the Committee on Armed Services and the 

Committee on Appropriations of the Senate; and 
"(B) the Committee on Armed Services and the 

Committee on Appropriations of the House of Rep- 

1999— Subsec. (e)(2)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996 — Subsec. (e). Pub. L. 104-106 designated existing 
provisions as par. (1), substituted "each congressional 
committee specified in paragraph (2) is" for "the Com- 
mittees on Armed Services and the Committees on Ap- 
propriations of the Senate and House of Representa- 
tives are each", and added par. (2). 

1994— Pub. L. 103-337, §903(a)(2), substituted "Under 
Secretary of Defense (Comptroller)" for "Comptroller" 
as section catchline. 
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Subsec. (a). Pub. L. 103-337, § 903(a)(1)(A), substituted 
"an Under Secretary of Defense (Comptroller)" for "a 
Comptroller of the Department of Defense". 

Subsecs. (b) to (e). Pub. L. 103-337, § 903(a)(1)(B), sub- 
stituted "Under Secretary of Defense (Comptroller)" 
for "Comptroller" wherever appearing. 

1993— Pub. L. 103-160, § 901(a)(2), renumbered section 
137 of this title as this section. 

Subsec. (b). Pub. L. 103-160, § 902(a)(1), inserted "The 
Comptroller is the agency Chief Financial Officer of the 
Department of Defense for the purposes of chapter 9 of 
title 31." after "(b)" and "additional" after "shall per- 
form such". 

Subsec. (d). Pub. L. 103-160, § 901(a)(2), added subsec. 
(d). 

Subsec. (e). Pub. L. 103-160, § 902(b), added subsec. (e). 

Change op Name 

Section 903(d) of Pub. L. 103-337 provided that: "Any 
reference to the Comptroller of the Department of De- 
fense in any provision of law other than title 10, United 
States Code, or in any rule, regulation, or other paper 
of the United States shall be treated as referring to the 
Under Secretary of Defense (Comptroller)." 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 136. Under Secretary of Defense for Personnel 
and Readiness 

(a) There is an Under Secretary of Defense for 
Personnel and Readiness, appointed from civil- 
ian life by the President, by and with the advice 
and consent of the Senate. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense, the Under 
Secretary of Defense for Personnel and Readi- 
ness shall perform such duties and exercise such 
powers as the Secretary of Defense may pre- 
scribe in the of military readiness, total 
force management, military and civilian person- 
nel requirements, military and civilian person- 
nel training, military and civilian family mat- 
ters, exchange, commissary, and nonappropri- 
ated fund activities, personnel requirements for 
weapons support, National Guard and reserve 
components, and health affairs. 

(c) The Under Secretary of Defense for Person- 
nel and Readiness takes precedence in the De- 
partment of Defense after the Under Secretary 
of Defense (Comptroller). 

(d) The Under Secretary of Defense for Person- 
nel and Readiness is responsible, subject to the 
authority, direction, and control of the Sec- 
retary of Defense, for the monitoring of the op- 
erations tempo and personnel tempo of the 
armed forces. The Under Secretary shall estab- 
lish, to the extent practicable, uniform stand- 
ards within the Department of Defense for ter- 
minology and policies relating to deployment of 
units and personnel away from their assigned 
duty stations (including the length of time units 
or personnel may be away for such a deploy- 
ment) and shall establish uniform reporting sys- 
tems for tracking deployments. 

(Added Pub. L. 103-160, div. A, title IX, § 903(a), 
Nov. 30, 1993, 107 Stat. 1727; amended Pub. L. 
104-106, div. A, title XV, § 1503(a)(2), Feb. 10, 1996, 
110 Stat. 510; Pub. L. 106-65, div. A, title IX, 
§ 923(a), title X, § 1066(a)(1), Oct. 5, 1999, 113 Stat. 
724, 770.) 



Prior Provisions 

A prior section 136 was renumbered section 138 of this 
title. 

Amendments 

1999— Subsec. (a). Pub. L. 106-65, § 1066(a)(1), inserted 
"advice and" after "by and with the". 

Subsec. (d). Pub. L. 106-65, § 923(a), added subsec. (d). 

1996— Subsec. (c). Pub. L. 104-106 substituted "Under 
Secretary of Defense (Comptroller)" for "Comptroller". 

[§ 136a. Repealed. Pub. L. 111-383, div. A, title IX, 
§ 901(b)(1), Jan. 7, 2011, 124 Stat. 4317] 

Section, added Pub. L. 107-107, div. A, title IX, 
§ 901(a)(1), Dec. 28, 2001, 115 Stat. 1193; amended Pub. L. 
111-84, div. A, title IX, § 906(c)(1)(C), (2)(C), Oct. 28, 2009, 
123 Stat. 2427, established the position of Principal Dep- 
uty Under Secretary of Defense for Personnel and 
Readiness. 

Prior Provisions 

A prior section 136a was renumbered section 139 of 
this title. 

Effective Date of Repeal 

Repeal effective Jan. 1, 2011, see section 901(p) of Pub. 
L. 111-383, set out as an Effective Date of 2011 Amend- 
ment note under section 131 of this title. 

§ 137. Under Secretary of Defense for Intelligence 

(a) There is an Under Secretary of Defense for 
Intelligence, appointed from civilian life by the 
President, by and with the advice and consent of 
the Senate. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense, the Under 
Secretary of Defense for Intelligence shall per- 
form such duties and exercise such powers as the 
Secretary of Defense may prescribe in the area 
of intelligence. 

(c) The Under Secretary of Defense for Intel- 
ligence takes precedence in the Department of 
Defense after the Under Secretary of Defense for 
Personnel and Readiness. 

(Added Pub. L. 107-314, div. A, title IX, § 901(a)(2), 
Dec. 2, 2002, 116 Stat. 2619.) 

Prior Provisions 

A prior section 137 was renumbered section 138b of 
this title. 

Another prior section 137 was renumbered section 135 
of this title. 

Another prior section 137 was renumbered section 140 
of this title. 

Plan for Incorporation of Enterprise Query and 
Correlation Capability Into the Defense Intel- 
ligence Information Enterprise 

Pub. L. 112-81, div. A, title IX, §925, Dec. 31, 2011, 125 
Stat. 1540, provided that: 
"(a) Plan Required. — 

"(1) In general. — The Under Secretary of Defense 
for Intelligence shall develop a plan for the incorpo- 
ration of an enterprise query and correlation capabil- 
ity into the Defense Intelligence Information Enter- 
prise (DI2E). 

"(2) Elements. — The plan required by paragraph (1) 
shall — 

"(A) include an assessment of all the current and 
planned advanced query and correlation systems 
which operate on large centralized databases that 
are deployed or to be deployed in elements of the 
Defense Intelligence Information Enterprise; and 

"(B) determine where duplication can be elimi- 
nated, how use of these systems can be expanded, 
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whether these systems can be operated collabo- 
ratively, and whether they can and should be inte- 
grated with the enterprise-wide query and correla- 
tion capability required pursuant to paragraph (1). 
"(b) Pilot Program. — 

"(1) In general. — The Under Secretary shall con- 
duct a pilot program to demonstrate an 
enterprisewide query and correlation capability 
through the Defense Intelligence Information Enter- 
prise program. 

"(2) Purpose. — The purpose of the pilot program 
shall be to demonstrate the capability of an 
enterprisewide query and correlation system to 
achieve the following: 

"(A) To conduct complex, simultaneous queries 
by a large number of users and analysts across nu- 
merous, large distributed data stores with response 
times measured in seconds. 

"(B) To be scaled up to operate effectively on all 
the data holdings of the Defense Intelligence Infor- 
mation Enterprise. 

"(C) To operate across multiple levels of security 
with data guards. 

"(D) To operate effectively on both unstructured 
data and structured data. 

"(E) To extract entities, resolve them, and (as ap- 
propriate) mask them to protect sources and meth- 
ods, privacy, or both. 

"(F) To control access to data by means of on-line 
electronic user credentials, profiles, and authen- 
tication. 

"(3) Termination. — The pilot program conducted 
under this subsection shall terminate on September 
30, 2014. 

"(c) Report. — Not later than November 1, 2012, the 
Under Secretary shall submit to the appropriate com- 
mittees of Congress a report on the actions undertaken 
by the Under Secretary to carry out this section. The 
report shall set forth the plan developed under sub- 
section (a) and a description and assessment of the 
pilot program conducted under subsection (b). 

"(d) Appropriate Committees op Congress De- 
pined. — In this section, the term 'appropriate commit- 
tees of Congress' means — 

"(1) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Select Committee 
on Intelligence of the Senate; and 

"(2) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Permanent Select 
Committee on Intelligence of the House of Represent- 
atives." 

Relationship to Authorities Under National 
Security Act op 194V 

Pub. L. 107-314, div. A, title IX, §901(d), Dec. 2, 2002, 
116 Stat. 2620, provided that: "Nothing in section 13V of 
title 10, United States Code, as added by subsection (a), 
shall supersede or modify the authorities of the Sec- 
retary of Defense and the Director of Central Intel- 
ligence as established by the National Security Act of 
194V (50 U.S.C. 401 et seq.)." 

[Reference to the Director of Central Intelligence or 
the Director of the Central Intelligence Agency in the 
Director's capacity as the head of the intelligence com- 
munity deemed to be a reference to the Director of Na- 
tional Intelligence. Reference to the Director of Cen- 
tral Intelligence or the Director of the Central Intel- 
ligence Agency in the Director's capacity as the head of 
the Central Intelligence Agency deemed to be a ref- 
erence to the Director of the Central Intelligence Agen- 
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as 
a note under section 401 of Title 50, War and National 
Defense.] 

§ 137a. Principal Deputy Under Secretaries of De- 
fense 

(a)(1) There are five Principal Deputy Under 
Secretaries of Defense. 

(2) The Principal Deputy Under Secretaries of 
Defense shall be appointed from civilian life by 



the President, by and with the advice and con- 
sent of the Senate. 

(b) Each Principal Deputy Under Secretary of 
Defense shall be the first assistant to an Under 
Secretary of Defense and shall assist such Under 
Secretary in the performance of the duties of 
the position of such Under Secretary and shall 
act for, and exercise the powers of, such Under 
Secretary when such Under Secretary is absent 
or disabled. 

(c) (1) One of the Principal Deputy Under Sec- 
retaries is the Principal Deputy Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics. 

(2) One of the Principal Deputy Under Sec- 
retaries is the Principal Deputy Under Sec- 
retary of Defense for Policy. 

(3) One of the Principal Deputy Under Sec- 
retaries is the Principal Deputy Under Sec- 
retary of Defense for Personnel and Readiness. 

(4) One of the Principal Deputy Under Sec- 
retaries is the Principal Deputy Under Sec- 
retary of Defense (Comptroller). 

(5) One of the Principal Deputy Under Sec- 
retaries is the Principal Deputy Under Sec- 
retary of Defense for Intelligence, who shall be 
appointed from among persons who have exten- 
sive expertise in intelligence matters. 

(d) The Principal Deputy Under Secretaries of 
Defense take precedence in the Department of 
Defense after the Secretary of Defense, the Dep- 
uty Secretary of Defense, the Secretaries of the 
military departments, the Under Secretaries of 
Defense, and the Deputy Chief Management Offi- 
cer of the Department of Defense. The Principal 
Deputy Under Secretaries shall take precedence 
among themselves in the order prescribed by the 
Secretary of Defense. 

(Added Pub. L. 111-84, div. A, title IX, § 906(a)(1), 
Oct. 28, 2009, 123 Stat. 2425; amended Pub. L. 
111-383, div. A, title IX, § 901(b)(3), (k)(l)(A), Jan. 
7, 2011, 124 Stat. 4318, 4325.) 

Amendments 

2011— Pub. L. 111-383, §901(k)(l)(A), substituted "Prin- 
cipal Deputy Under Secretaries of Defense" for "Dep- 
uty Under Secretaries of Defense" in section catchline. 

Subsec. (a)(1). Pub. L. 111-383, § 901(b)(3)(A), sub- 
stituted "Principal Deputy Under" for "Deputy 
Under". 

Subsec. (a)(2). Pub. L. 111-383, § 901(b)(3)(B), struck 
out subpar. (A) and subpar. (B) designation and sub- 
stituted "The Principal Deputy Under Secretaries of 
Defense" for "The Deputy Under Secretaries of Defense 
referred to in paragraphs (4) and (5) of subsection (c)". 
Prior to amendment, subpar. (A) read as follows: "The 
Deputy Under Secretaries of Defense referred to in 
paragraphs (1) through (3) of subsection (c) shall be ap- 
pointed as provided in the applicable paragraph." 

Subsec. (b). Pub. L. 111-383, § 901(b)(3)(A), substituted 
"Principal Deputy Under" for "Deputy Under". 

Subsec. (c)(1). Pub. L. 111-383, §901(b)(3)(C)(i), (ii), sub- 
stituted "One of the Principal Deputy" for "One of the 
Deputy" and struck out "appointed pursuant to section 
133a of this title" after "Logistics". 

Subsec. (c)(2). Pub. L. 111-383, §901(b)(3)(C)(i), (ii), sub- 
stituted "One of the Principal Deputy" for "One of the 
Deputy" and struck out "appointed pursuant to section 
134a of this title" after "Policy". 

Subsec. (c)(3). Pub. L. 111-383, §901(b)(3)(C)(i), (ii), sub- 
stituted "One of the Principal Deputy" for "One of the 
Deputy" and struck out "appointed pursuant to section 
136a of this title" after "Readiness". 

Subsec. (c)(4). Pub. L. 111-383, §901(b)(3)(C)(i), (iii), 
substituted "One of the Principal Deputy Under Sec- 
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retaries is" for "One of the Deputy Under Secretaries 
shall be". 

Subsec. (c)(5). Pub. L. 111-383, §901(b)(3)(C)(i), (iii), 
(iv), substituted "One of the Principal Deputy Under 
Secretaries is" for "One of the Deputy Under Secretar- 
ies shall be" and inserted before period at end ", who 
shall be appointed from among persons who have exten- 
sive expertise in intelligence matters". 

Subsec. (d). Pub. L. 111-383, § 901(b)(3)(A), (D), sub- 
stituted "Principal Deputy Under" for "Deputy Under" 
and inserted at end "The Principal Deputy Under Sec- 
retaries shall take precedence among themselves in the 
order prescribed by the Secretary of Defense." 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Savings Provisions 

Pub. L. 111-84, div. A, title IX, §906(e), Oct. 28, 2009, 

123 Stat. 2428, provided that: 

"(1) In general. — Notwithstanding the amendments 
made by this section [enacting this section and amend- 
ing sections 133a, 134a, 136a, 138, and 138a of this title 
and sections 5314 and 5315 of Title 5, Government Orga- 
nization and Employees], the individual serving in a 
position specified in paragraph (2) on the day before the 
date of the enactment of this Act [Oct. 28, 2009] may 
continue to serve in such position without the require- 
ment for appointment by the President, by and with 
the advice and consent of the Senate, for a period of up 
to four years after the date of the enactment of this 
Act. 

"(2) Covered positions.— The positions specified in 
this paragraph are the following: 

"(A) The Principal Deputy Under Secretary of De- 
fense (Comptroller). 

"(B) The Principal Deputy Under Secretary of De- 
fense for Intelligence." 

Temporary Authority for Additional DUSDS 

Pub. L. 111-383, div. A, title IX, §901(1)(2), Jan. 7, 2011, 

124 Stat. 4323, provided that: "During the period begin- 
ning on the date of the enactment of this Act [Jan. 7, 
2011] and ending on January 1, 2015, the Secretary of 
Defense may, in the Secretary's discretion, appoint not 
more than five Deputy Under Secretaries of Defense in 
addition to the five Principal Deputy Under Secretaries 
of Defense authorized by section 137a of title 10, United 
States Code (as amended by subsection (b)(3))." 

Delayed Limitation on Number of Deputy Under 
Secretaries of Defense 

Pub. L. 111-84, div. A, title IX, § 906(a)(2), Oct. 28, 2009, 
123 Stat. 2426, as amended by Pub. L. 111-383, div. A, 
title IX, §901(i)(l), Jan. 7, 2011, 124 Stat. 4323, provided 
that: "Effective as of January 1, 2015, the five Deputy 
Under Secretaries of Defense authorized by section 137a 
of title 10, United States Code (as added by paragraph 
(1)), shall be the only Deputy Under Secretaries of De- 
fense." 

§ 138. Assistant Secretaries of Defense 

(a) (1) There are 16 Assistant Secretaries of De- 
fense. 

(2) The Assistant Secretaries of Defense shall 
be appointed from civilian life by the President, 
by and with the advice and consent of the Sen- 
ate. 

(b) (1) The Assistant Secretaries shall perform 
such duties and exercise such powers as the Sec- 
retary of Defense may prescribe. 

(2) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Reserve Affairs. 
He shall have as his principal duty the overall 
supervision of reserve component affairs of the 
Department of Defense. 



(3) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Homeland De- 
fense. He shall have as his principal duty the 
overall supervision of the homeland defense ac- 
tivities of the Department of Defense. 

(4) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Special Oper- 
ations and Low Intensity Conflict. He shall have 
as his principal duty the overall supervision (in- 
cluding oversight of policy and resources) of spe- 
cial operations activities (as defined in section 
167(j) of this title) and low intensity conflict ac- 
tivities of the Department of Defense. The As- 
sistant Secretary is the principal civilian ad- 
viser to the Secretary of Defense on special op- 
erations and low intensity conflict matters and 
(after the Secretary and Deputy Secretary) is 
the principal special operations and low inten- 
sity conflict official within the senior manage- 
ment of the Department of Defense. 

(5) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Legislative Af- 
fairs. He shall have as his principal duty the 
overall supervision of legislative affairs of the 
Department of Defense. 

(6) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Acquisition. 
The Assistant Secretary of Defense for Acquisi- 
tion is the principal adviser to the Secretary of 
Defense and the Under Secretary of Defense for 
Acquisition, Technology, and Logistics on mat- 
ters relating to acquisition. 

(7) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Logistics and 
Materiel Readiness. In addition to any duties 
and powers prescribed under paragraph (1), the 
Assistant Secretary of Defense for Logistics and 
Materiel Readiness shall have the duties speci- 
fied in section 138a of this title. 

(8) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Research and 
Engineering. In addition to any duties and pow- 
ers prescribed under paragraph (1), the Assistant 
Secretary of Defense for Research and Engineer- 
ing shall have the duties specified in section 
138b of this title. 

(9) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Operational En- 
ergy Plans and Programs. In addition to any du- 
ties and powers prescribed under paragraph (1), 
the Assistant Secretary of Defense for Oper- 
ational Energy Plans and Programs shall have 
the duties specified in section 138c of this title. 

(10) One of the Assistant Secretaries is the As- 
sistant Secretary of Defense for Nuclear, Chemi- 
cal, and Biological Defense Programs. In addi- 
tion to any duties and powers prescribed under 
paragraph (1), the Assistant Secretary of De- 
fense for Nuclear, Chemical, and Biological De- 
fense Programs shall have the duties specified in 
section 138d of this title. 

(c) Except as otherwise specifically provided 
by law, an Assistant Secretary may not issue an 
order to a military department unless — 

(1) the Secretary of Defense has specifically 
delegated that authority to the Assistant Sec- 
retary in writing; and 

(2) the order is issued through the Secretary 
of the military department concerned. 

(d) The Assistant Secretaries take precedence 
in the Department of Defense after the Sec- 
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retary of Defense, the Deputy Secretary of De- 
fense, the Secretaries of the military depart- 
ments, the Under Secretaries of Defense, the 
Deputy Chief Management Officer of the Depart- 
ment of Defense, the officials serving in posi- 
tions specified in section 131(b)(4) of this title, 
and the Principal Deputy Under Secretaries of 
Defense. The Assistant Secretaries take prece- 
dence among themselves in the order prescribed 
by the Secretary of Defense. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 518, §136; amended Pub. L. 90-168, §2(1), 
(2), Dec. 1, 1967, 81 Stat. 521; Pub. L. 91-121, title 
IV, § 404(a), Nov. 19, 1969, 83 Stat. 207; Pub. L. 
92-215, §1, Dec. 22, 1971, 85 Stat. 777; Pub. L. 
92-596, §4(2), Oct. 27, 1972, 86 Stat. 1318; Pub. L. 

95- 140, §3(a), Oct. 21, 1977, 91 Stat. 1173; Pub. L. 

96- 107, title VIII, § 820(a), Nov. 9, 1979, 93 Stat. 
819; Pub. L. 98-94, title XII, § 1212(a), Sept. 24, 
1983, 97 Stat. 686; Pub. L. 99-433, title I, §§106, 
110(d)(9), Oct. 1, 1986, 100 Stat. 997, 1003; Pub. L. 

99- 500, § 101(c) [title IX, § 9115(a)], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-122, and Pub. L. 99-591, 
§ 101(c) [title IX, § 9115(a)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-122; Pub. L. 99-661, div. A, title XIII, 
§ 1311(a), Nov. 14, 1986, 100 Stat. 3983; Pub. L. 

100- 180, div. A, title XII, § 1211(a)(1), Dec. 4, 1987, 

101 Stat. 1154; Pub. L. 100-453, title VII, §702, 
Sept. 29, 1988, 102 Stat. 1912; Pub. L. 100-456, div. 
A, title VII, §701, Sept. 29, 1988, 102 Stat. 1992; re- 
numbered §138 and amended Pub. L. 103-160, div. 
A, title IX, §§ 901(a)(1), (c), 903(c)(1), 905, Nov. 30, 
1993, 107 Stat. 1726, 1727, 1729; Pub. L. 103-337, div. 
A, title IX, §§ 901(a), 903(b)(2), Oct. 5, 1994, 108 
Stat. 2822, 2823; Pub. L. 104-106, div. A, title IX, 
§§ 902(a), 903(b), (e)(2), Feb. 10, 1996, 110 Stat. 401, 
402; Pub. L. 104-201, div. A, title IX, §901, Sept. 
23, 1996, 110 Stat. 2617; Pub. L. 105-261, div. A, 
title IX, §§ 901(a), 902, Oct. 17, 1998, 112 Stat. 2091; 
Pub. L. 106-398, §1 [[div. A], title IX, §901], Oct. 
30, 2000, 114 Stat. 1654, 1654A-223; Pub. L. 107-107, 
div. A, title IX, § 901(c)(1), Dec. 28, 2001, 115 Stat. 
1194; Pub. L. 107-314, div. A, title IX, § 902(a), (c), 
(d), Dec. 2, 2002, 116 Stat. 2620, 2621; Pub. L. 
109-364, div. A, title IX, § 901(a), Oct. 17, 2006, 120 
Stat. 2350; Pub. L. 111-84, div. A, title IX, 
§ 906(b)(2), Oct. 28, 2009, 123 Stat. 2426; Pub. L. 
111-383, div. A, title IX, § 901(b)(4), Jan. 7, 2011, 
124 Stat. 4319.) 

Historical and Revision Notes 



Historical and Revision Notes — Continued 



Revised 
section 



136(a) 
136(b) 



136(c) 
136(d) 
136(e) 



Source (U.S. Code) 



5:171c(c) (1st sentence). 

5:171c(c) (1st 18 words of 
2d sentence). 

5:171c-2 (less 1st sen- 
tence). 

5:171n(a) (as applicable to 
5:172). 

5:172. 

5:171a(c)(7) (3rd sen- 
tence). 

5:171a(c)(7) (less 1st 3 sen- 
tences). 

5:171c(c) (less 1st sen- 
tence and less 1st 18 
words of 2d sentence). 



Source (Statutes at Large) 



July 26. 1947. ch. 343, 
§ 202(c)(7) (less 1st 2 
sentences): added Aug. 
6, 1958, Pub. L. 85-599, 
§3(a) (8th par., less 1st 
2 sentences), 72 Stat. 
516. 

July 26, 1947. ch. 343, 
§ 203(c); added Aug. 10, 
1949. ch. 412, §6(a), (2d 
par.), 63 Stat. 581; re- 
designated Aug. 6, 1958, 
Pub. L. 85-599, §§9(a) 
(1st par., as applicable 
to § 203(c)), 10(a), 72 
Stat. 520, 521. 

July 26, 1947, ch. 343, §302 
(less 1st sentence); re- 
stated Aug. 10, 1949. ch. 
412, § 10(b) (less 1st sen- 
tence) restated Aug. 10, 
1956, ch. 1041, §21 (less 
1st sentence), 70A Stat. 
629. 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 






July 26, 1947, ch. 343, 
§ 308(a) (as applicable 
to §401). 61 Stat. 509. 

July 26, 1947, ch. 343. 
§401; added Aug. 10, 
1949, ch. 412, §11 (1st 2 
pars.), 63 Stat. 585. 



In subsection (b)(1), 5 U.S.C. 172(b) (last 13 words of 
1st sentence) is omitted as surplusage, since they are 
only a general description of the powers of the Sec- 
retary of Defense under this title. 5 U.S.C. 171c-2 (less 
1st sentence) is omitted as covered by 5 U.S.C. 171c(c) 
(1st 18 words of 2d sentence). 

In subsection (d), the following substitutions are 
made: "In carrying out subsection (c) and sections 3010, 
3012(b) (last two sentences), 5011 (first two sentences), 
5031(a) (last two sentences), 8010, and 8012(b) last two 
sentences of this title," for "In implementation of this 
paragraph"; and "members of the armed forces under 
the jurisdiction of his department" for "the military 
personnel in such department". The words "in a contin- 
uous effort" are omitted as surplusage. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Prior Provisions 

A prior section 138 was renumbered section 139 of this 
title. 

Another prior section 138 was renumbered by Pub. L. 
99-433 as follows: 

Section 138(a) was renumbered section 114(a) of this 
title. 

Section 138(b) was renumbered successively as section 
114(b) and section 115(a) of this title. 

Section 138(c) was renumbered successively as section 
114(c) and section 115(b) of this title. 

Section 138(d) was renumbered successively as section 
114(d) and section 115(c) of this title. 

Section 138(e) was renumbered successively as section 
114(e) and section 116(a) of this title. 

Section 138(f)(1) was renumbered successively as sec- 
tion 114(f)(1) and section 114(b) of this title. 

Section 138(f)(2) was renumbered successively as sec- 
tion 114(f)(2) and section 116(b) of this title. 

Section 138(g) was renumbered successively as section 
114(g) and section 114(c) of this title. 

Section 138(h) was renumbered successively as sec- 
tion 114(h) and section 113(i) of this title. 

Section 138(i) was renumbered successively as section 
114(i) and section 114(d) of this title. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383, § 901(b)(4)(A)(i), 
substituted "16" for "12". 

Subsec. (a)(2). Pub. L. 111-383, §901(b)(4)(A)(ii), struck 
out subpar. (A) and subpar. (B) designation and sub- 
stituted "The" for "The other". Prior to amendment, 
subpar. (A) read as follows: "The Assistant Secretary of 
Defense referred to in subsection (b)(7) shall be ap- 
pointed as provided in that subsection." 

Subsec. (b)(2) to (6). Pub. L. 111-383, §901(b)(4)(B)(i), 
substituted "Secretaries is" for "Secretaries shall be". 

Subsec. (b)(7). Pub. L. 111-383, §901(b)(4)(B)(ii), struck 
out "appointed pursuant to section 138a of this title" 
before period at end of first sentence. 

Subsec. (b)(8) to (10). Pub. L. 111-383, §901(b)(4)(B)(iii), 
added pars. (8) to (10). 

Subsec. (d). Pub. L. 111-383, § 901(b)(4)(C), substituted 
"the Deputy Chief Management Officer of the Depart- 
ment of Defense, the officials serving in positions speci- 
fied in section 131(b)(4) of this title, and the Principal 
Deputy Under Secretaries of Defense" for "and the Di- 
rector of Defense Research and Engineering". 

2009— Subsec. (a). Pub. L. 111-84, § 906(b)(2)(A), added 
subsec. (a) and struck out former subsec. (a), which 
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read as follows: "There are ten Assistant Secretaries of 
Defense, appointed from civilian life by the President, 
by and with the advice and consent of the Senate." 

Subsec. (b)(6), (7). Pub. L. 111-84, § 906(b)(2)(B), added 
pars. (6) and (V). 

2006— Subsec. (a). Pub. L. 109-364 substituted "ten" 
for "nine". 

2002— Subsec. (a). Pub. L. 107-314, § 902(d), which di- 
rected the repeal of Pub. L. 107-107, § 901(c), was exe- 
cuted by substituting- "nine" for "eight" to reflect the 
probable intent of Congress. See 2001 Amendment note 
below. 

Subsec. (b)(3). Pub. L. 107-314, § 902(a), added par. (3). 

Subsec. (b)(6). Pub. L. 107-314, § 902(c), struck out par. 
(6) which read as follows: 

"(6)(A) One of the Assistant Secretaries, as des- 
ignated by the Secretary of Defense from among those 
Assistant Secretaries with responsibilities that include 
responsibilities related to combating terrorism, shall 
have, among that Assistant Secretary's duties, the 
duty to provide overall direction and supervision for 
policy, program planning and execution, and allocation 
and use of resources for the activities of the Depart- 
ment of Defense for combating terrorism, including 
antiterrorism activities, counterterrorism activities, 
terrorism consequences management activities, and 
terrorism-related intelligence support activities. 

"(B) The Assistant Secretary designated under sub- 
paragraph (A) shall be the principal civilian adviser to 
the Secretary of Defense on combating terrorism and 
(after the Secretary and Deputy Secretary) shall be the 
principal official within the senior management of the 
Department of Defense responsible for combating ter- 
rorism. 

"(C) If the Secretary of Defense designates under sub- 
paragraph (A) an Assistant Secretary other than the 
Assistant Secretary of Defense for Special Operations 
and Low Intensity Conflict, then the responsibilities of 
the Assistant Secretary of Defense for Special Oper- 
ations and Low Intensity Conflict related to combating 
terrorism shall be exercised subject to subparagraph 
(B)." 

2001— Subsec. (a). Pub. L. 107-107, which substituted 
"eight Assistant Secretaries of Defense" for "nine As- 
sistant Secretaries of Defense", was repealed by Pub. L. 
107-314, § 902(d). See 2002 Amendment note above. 

2000— Subsec. (b)(6). Pub. L. 106-398 added par. (6). 

1998— Subsec. (a). Pub. L. 105-261, § 901(a), substituted 
"nine" for "ten". 

Subsec. (b)(3). Pub. L. 105-261, §902, struck out par. (3) 
which read as follows: 

"(3)(A) One of the Assistant Secretaries shall be the 
Assistant Secretary of Defense for Command, Control, 
Communications, and Intelligence. He shall have as his 
principal duty the overall supervision of command, 
control, communications, and intelligence affairs of 
the Department of Defense. 

"(B) Notwithstanding subparagraph (A), one of the 
Assistant Secretaries established by the Secretary of 
Defense may be an Assistant Secretary of Defense for 
Intelligence, who shall have as his principal duty the 
overall supervision of intelligence affairs of the Depart- 
ment of Defense. 

"(C) If the Secretary of Defense establishes an Assist- 
ant Secretary of Defense for Intelligence, the Assistant 
Secretary provided for under subparagraph (A) shall be 
the Assistant Secretary of Defense for Command, Con- 
trol, and Communications and shall have as his prin- 
cipal duty the overall supervision of command, control, 
and communications affairs of the Department of De- 
fense." 

1996— Subsec. (a). Pub. L. 104-106, § 902(a), substituted 
"ten" for "eleven". 

Subsec. (b). Pub. L. 104-106, § 903(a), (b), which di- 
rected the general amendment of subsec. (b), eff. Jan. 
31, 1997, designating par. (1) as entire subsec. and strik- 
ing out pars. (2) to (5), was repealed by Pub. L. 104-201. 

Subsec. (d). Pub. L. 104-106, § 903(a), (e)(2), which di- 
rected amendment of subsec. (d), eff. Jan. 31, 1997, by 
substituting "and the Under Secretaries of Defense" for 



"the Under Secretaries of Defense, and the Director of 
Defense Research and Engineering", was repealed by 
Pub. L. 104-201. 

1994— Subsec. (a). Pub. L. 103-337, § 901(a), substituted 
"eleven" for "ten". 

Subsec. (d). Pub. L. 103-337, § 903(b)(2), struck out 
"and Comptroller" after "Under Secretaries of De- 
fense". 

1993— Pub. L. 103-160, § 901(a)(1), renumbered section 
136 of this title as this section. 

Subsec. (a). Pub. L. 103-160, § 903(c)(1), substituted 
"ten" for "eleven". 

Subsec. (b)(5). Pub. L. 103-160, §905, added par. (5). 

Subsec. (d). Pub. L. 103-160, §901(c), inserted "and 
Comptroller" after "Under Secretaries of Defense". 

1988— Subsec. (b)(3). Pub. L. 100-453 and Pub. L. 100-456 
generally amended par. (3) identically. Prior to amend- 
ment, par. (3) read as follows: "One of the Assistant 
Secretaries shall be the Assistant Secretary of Defense 
for Command, Control, Communications, and Intel- 
ligence. He shall have as his principal duty the overall 
supervision of command, control, communications, and 
intelligence affairs of the Department of Defense." 

1987— Subsec. (b)(4). Pub. L. 100-180 inserted at end 
"The Assistant Secretary is the principal civilian ad- 
viser to the Secretary of Defense on special operations 
and low Intensity conflict matters and (after the Sec- 
retary and Deputy Secretary) is the principal special 
operations and low intensity conflict official within the 
senior management of the Department of Defense." 

1986— Pub. L. 99-433, § 110(d)(9), struck out 
": appointment; powers and duties; precedence" at end 
of section catchllne. 

Subsec. (b)(2), (3). Pub. L. 99-433, § 106(a)(1), (2), redes- 
ignated pars. (4) and (5) as pars. (2) and (3), respectively, 
and struck out former par. (2) relating to the Assistant 
Secretary of Defense for Health Affairs and former par. 

(3) relating to the Assistant Secretary of Defense for 
Manpower and Logistics. 

Subsec. (b)(4). Pub. L. 99-500, Pub. L. 99-591, and Pub. 
L. 99-661, amended subsec. (b) identically, adding par. 

(4) . 

Pub. L. 99-433, § 106(a)(2), redesignated par. (4) as (2). 
Subsec. (b)(5). Pub. L. 99-433, § 106(a)(2), redesignated 
par. (5) as (3). 

Subsec. (b)(6). Pub. L. 99-433, § 106(a)(3), struck out 
par. (6) relating to Comptroller of Department of De- 
fense. See section 135 of this title. 

Subsec. (c)(1). Pub. L. 99-433, § 106(c)(1)(A), substituted 
"the Assistant Secretary" for "him". 

Subsec. (c)(2). Pub. L. 99-433, § 106(c)(1)(B), struck out 
", or his designee" after "concerned". 

Subsecs. (d), (e). Pub. L. 99-433, § 106(b), (c)(2), (3), re- 
designated subsec. (e) as (d), substituted "the Under 
Secretaries of Defense, and the Director of Defense Re- 
search and Engineering" for "and the Under Secretar- 
ies of Defense", Inserted sentence directing that the 
Assistant Secretaries take precedence among them- 
selves in the order prescribed by the Secretary of De- 
fense, and struck out former subsec. (d) which directed 
the Secretary of each military department, his civilian 
assistants, and members of the armed forces under the 
jurisdiction of his department to cooperate fully with 
personnel of the Office of the Secretary of Defense to 
achieve efficient administration of the Department of 
Defense and to carry out effectively the authority, di- 
rection, and control of the Secretary of Defense. 

1983— Subsec. (a). Pub. L. 98-94, § 1212(a)(1), sub- 
stituted "eleven" for "seven". 

Subsec. (b)(1). Pub. L. 98-94, § 1212(a)(2)(A), designated 
existing first sentence as par. (1). 

Subsec. (b)(2). Pub. L. 98-94, § 1212(a)(2)(B), designated 
existing second and third sentences as par. (2). 

Subsec. (b)(3). Pub. L. 98-94, § 1212(a)(2)(C), (D), des- 
ignated existing fourth and fifth sentences as par. (3) 
and substituted "Logistics" for "Reserve Affairs" and 
"logistics" for "reserve component". 

Subsec. (b)(4), (5). Pub. L. 98-94, § 1212(a)(2)(E), added 
pars. (4) and (5). 

Subsec. (b)(6). Pub. L. 98-94, § 1212(a)(2)(F), designated 
existing sixth sentence as par. (6), substituted "One of 
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the Assistant Secretaries" for "In addition, one of the 
Assistant Secretaries", redesignated pars. (1) to (5) as 
subpars. (A) to (E), respectively, redesignated former 
subpars. (A) to (D) as els. (1) to (4), respectively, and in 
subpar. (E) substituted "clauses (A) through (D)" for 
"clauses (l)-(4)". 

Subsec. (f). Pub. L. 98-94, § 1212(a)(3), struck out sub- 
sec, (f) which provided for appointment of a Deputy As- 
sistant Secretary of Defense for Reserve Affairs within 
the Office of the Assistant Secretary of Defense for 
Manpower and Reserve Affairs. See subsec. (b)(4) of this 
section. 

1979— Subsec. (a). Pub. L. 96-107 substituted "seven" 
for "nine". 

1977— Subsec. (e). Pub. L. 95-140 inserted "of Defense" 
after "Secretary" and substituted "Secretary of De- 
fense" for "Secretaries of Defense" and ", and the 
Under Secretaries of Defense" for ", and the Director 
of Defense Research and Engineering". 

1972— Subsec. (e). Pub. L. 92-596 substituted "Deputy 
Secretaries" for "Deputy Secretary". 

1971— Subsec. (a). Pub. L. 92-215 substituted "nine" 
for "eight". 

1969— Subsec. (a). Pub. L. 91-121, § 404(a)(1), sub- 
stituted "eight" for "seven". 

Subsec. (b). Pub. L. 91-121, § 404(a)(2), provided for an 
Assistant Secretary of Defense for Health Affairs hav- 
ing as his principal duty the overall supervision of 
health affairs of Department of Defense. 

1967— Subsec. (b). Pub. L. 90-168, §2(1), inserted provi- 
sions for an Assistant Secretary of Defense for Man- 
power and Reserve Affairs with principal duty of over- 
all supervision of manpower and reserve component af- 
fairs of Department of Defense. 

Subsec. (f). Pub. L. 90-168, §2(2), added subsec. (f). 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Effective Date of 1983 Amendment 

Section 1212(e) of Pub. L. 98-94 provided that: "The 
amendments made by this section [amending this sec- 
tion, sections 175, 3013, and 5034 of this title, and sec- 
tion 5315 of Title 5, Government Organization and Em- 
ployees] shall take effect on October 1, 1983." 

Effective Date of 1967 Amendment 

Section 7 of Pub. L. 90-168 provided that: "The provi- 
sions of this Act [see Short Title of 1967 Amendment 
note below] shall become effective on the first day of 
the first calendar month following the date of enact- 
ment [Dec. 1, 1967]." 

Short Title of 1967 Amendment 

Section 1 of Pub. L. 90-168 provided: "That this Act 
[amending this section, sections 175, 262, 264, 268, 269, 
270, 511 [now 12103], 3014, 5034, 8014, and 8850 of this title, 
section 502 of Title 32, National Guard, and section 404 
of Title 37, Pay and Allowances of the Uniformed Serv- 
ices, enacting sections 3021 [now 10302], 3038, 8021 [now 
10305], and 8038 of this title, enacting provisions set out 
as notes under this section and section 8212 of this 
title, and amending provisions set out as a note under 
section 113 of this title] may be cited as the 'Reserve 
Forces Bill of Rights and Vitalization Act'." 

Charter of the Assistant Secretary of Defense 
for Special Operations and Low Intensity Con- 
flict 

Pub. L. 100-180, div. A, title XII, §1211(a)(2)-(5), Dec. 4, 
1987, 101 Stat. 1154, 1155, provided that: 

"(2) The Secretary of Defense shall publish a direc- 
tive setting forth the charter of the Assistant Sec- 
retary of Defense for Special Operations and Low Inten- 
sity Conflict not later than 30 days after the date of the 
enactment of this Act [Dec. 4, 1987]. The directive shall 
set forth — 



"(A) the duties and responsibilities of the Assistant 
Secretary; 

"(B) the relationships between the Assistant Sec- 
retary and other Department of Defense officials; 

"(C) any delegation of authority from the Secretary 
of Defense to the Assistant Secretary; and 

"(D) such other matters as the Secretary considers 
appropriate. 

"(3) On the date that such directive is published, the 
Secretary of Defense shall submit to the Committees 
on Armed Services of the Senate and House of Rep- 
resentatives — 

"(A) a copy of the directive; and 

"(B) a report explaining how the charter of the As- 
sistant Secretary fulfills the provisions of section 
136(b)(4) [now 138(b)(4)] of title 10, United States Code 
(as amended by paragraph (1)), that provide that the 
Assistant Secretary — 

"(i) exercises overall supervision of special oper- 
ations activities and low intensity conflict activi- 
ties of the Department of Defense; 

"(ii) is the principal civilian adviser to the Sec- 
retary of Defense on special operations and low in- 
tensity conflict matters; and 

"(iii) is the principal special operations and low 
intensity conflict official (after the Secretary and 
Deputy Secretary) within the senior management 
of the Department of Defense. 
"(4)(A) Until the office of Assistant Secretary of De- 
fense for Special Operations and Low Intensity Conflict 
is filled for the first time by a person appointed from 
civilian life by the President, by and with the advice 
and consent of the Senate, the Secretary of the Army 
shall carry out the duties and responsibilities of that 
office. 

"(B) Throughout the period of time during which the 
Secretary of the Army is carrying out the duties and 
responsibilities of that office, he shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a monthly report on the ad- 
ministrative actions that he has taken and the policy 
guidance that he has issued to carry out such duties 
and responsibilities. Each such report shall also de- 
scribe the actions that he intends to take and the guid- 
ance that he intends to issue to fulfill the provisions of 
section 136(b)(4) [now 138(b)(4)] of title 10, United States 
Code (as amended by paragraph (1)), along with a time- 
table for completion of such actions and issuance of 
such guidance. The first such report shall be submitted 
not later than 30 days after the date of the enactment 
of this Act [Dec. 4, 1987]. 

"(5) Until the first individual appointed to the posi- 
tion of Assistant Secretary of Defense for Special Oper- 
ations and Low Intensity Conflict by the President, by 
and with the advice and consent of the Senate, leaves 
that office, that Assistant Secretary (and the Secretary 
of the Army when carrying out the duties and respon- 
sibilities of the Assistant Secretary) shall, with respect 
to the duties and responsibilities of that office, report 
directly, without intervening review or approval, to the 
Secretary of Defense personally or, as designated by 
the Secretary, to the Deputy Secretary of Defense per- 
sonally." 

Temporary Increase in Number of Assistant 
Secretaries of Defense 

Section 1311 of Pub. L. 100-180 provided that until 
Jan. 20, 1989, the number of Assistant Secretaries of De- 
fense authorized under subsec. (a) of this section and 
the number of positions at level IV of the Executive 
Schedule are each increased by one (to a total of 12). 

§ 138a. Assistant Secretary of Defense for Logis- 
tics and Materiel Readiness 

(a) The Assistant Secretary of Defense for Lo- 
gistics and Materiel Readiness shall be ap- 
pointed from among persons with an extensive 
background in the sustainment of major weapon 
systems and combat support equipment. 
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(b) The Assistant Secretary is the principal 
adviser to the Secretary and the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics on logistics and materiel readiness 
in the Department of Defense and is the prin- 
cipal logistics official within the senior manage- 
ment of the Department of Defense. 

(c) The Assistant Secretary shall perform such 
duties relating to logistics and materiel readi- 
ness as the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics may as- 
sign, including — 

(1) prescribing, by authority of the Sec- 
retary of Defense, policies and procedures for 
the conduct of logistics, maintenance, mate- 
riel readiness, and sustainment support in the 
Department of Defense; 

(2) advising and assisting the Secretary of 
Defense, the Deputy Secretary of Defense, and 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics providing 
guidance to and consulting with the Secretar- 
ies of the military departments, with respect 
to logistics, maintenance, materiel readiness, 
and sustainment support in the Department of 
Defense; and 

(3) monitoring and reviewing all logistics, 
maintenance, materiel readiness, and sustain- 
ment support programs in the Department of 
Defense. 

(Added Pub. L. 106-65, div. A, title IX, § 911(b)(1), 
Oct. 5, 1999, 113 Stat. 718, §133b; renumbered 
§138a and amended Pub. L. 111-84, div. A, title 
IX, § 906(b)(1), (c)(2)(D), Oct. 28, 2009, 123 Stat. 
2426, 2427; Pub. L. 111-383, div. A, title IX, 
§ 901(b)(5), Jan. 7, 2011, 124 Stat. 4319.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "The" 
for "There is a" and struck out ", appointed from civil- 
ian life by the President, by and with the advice and 
consent of the Senate. The Assistant Secretary" after 
"Readiness". 

2009— Pub. L. 111-84 renumbered section 133b of this 
title as this section and substituted "Assistant Sec- 
retary" for "Deputy Under Secretary" wherever ap- 
pearing in section catchline and text. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 138b. Assistant Secretary of Defense for Re- 
search and Engineering 

(a) Except as otherwise prescribed by the Sec- 
retary of Defense, the Assistant Secretary of De- 
fense for Research and Engineering shall per- 
form such duties relating to research and engi- 
neering as the Under Secretary of Defense for 
Acquisition, Technology, and Logistics may pre- 
scribe. 

(b) (1) The Assistant Secretary of Defense for 
Research and Engineering, in consultation with 
the Director of Developmental Test and Evalua- 
tion, shall periodically review and assess the 
technological maturity and integration risk of 
critical technologies of the major defense acqui- 
sition programs of the Department of Defense 
and report on the findings of such reviews and 
assessments to the Under Secretary of Defense 
for Acquisition, Technology, and Logistics. 



(2) The Assistant Secretary shall submit to 
the Secretary of Defense and to the congres- 
sional defense committees by March 1 of each 
year a report on the technological maturity and 
integration risk of critical technologies of the 
major defense acquisition programs of the De- 
partment of Defense. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 518, §135; amended Pub. L. 92-596, §4(2), 
Oct. 27, 1972, 86 Stat. 1318; Pub. L. 95-140, §2(a), 
Oct. 21, 1977, 91 Stat. 1172; Pub. L. 99-348, title V, 
§ 501(b)(1), (2), (e)(1), July 1, 1986, 100 Stat. 707, 
708; Pub. L. 99-433, title I, §105, Oct. 1, 1986, 100 
Stat. 997; Pub. L. 99-500, § 101(c) [title X, 
§ 903(b)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-132, and Pub. L. 99-591, § 101(c) [title X, 
§ 903(b)(1)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-132; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 903(b)(1), Nov. 14, 1986, 100 Stat. 3911, 
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 
21, 1987, 101 Stat. 273; renumbered §137 and 
amended Pub. L. 103-160, div. A, title IX, 
§§ 901(a)(1), 904(d)(1), Nov. 30, 1993, 107 Stat. 1726, 
1728; Pub. L. 104-106, div. A, title IX, § 903(c)(3), 
Feb. 10, 1996, 110 Stat. 402; Pub. L. 104-201, div. A, 
title IX, §901, Sept. 23, 1996, 110 Stat. 2617; Pub. 
L. 106-65, div. A, title IX, § 911(d)(1), Oct. 5, 1999, 
113 Stat. 719; renumbered §139a, Pub. L. 107-314, 
div. A, title IX, § 901(a)(1), Dec. 2, 2002, 116 Stat. 
2619; Pub. L. 111-23, title I, § 104(a)(1), May 22, 
2009, 123 Stat. 1717; renumbered §138b and 
amended Pub. L. 111-383, div. A, title IX, 
§ 901(b)(6), (k)(l)(B), Jan. 7, 2011, 124 Stat. 4319, 
4325.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


135(a) 

135(b) 
135(0) 


5:171o(b)(l) (1st 30 words 

of 1st sentence). 
5:171o(b)(l) (2d sentence). 
5:171c(b)(l) (1st sentence, 

less 1st 30 words). 


July 26, 1947, oh. 343. 
§ 203(b)(1) (less last sen- 
tence); added Aug. 6, 
1958, Pub. L. 85-599, 
§9(a) (2d par., less last 
sentence), 72 Stat. 520. 



Codification 

Pub. L. 99-591 Is a corrected version of Pub. L. 99-500. 
Amendments 

2011— Pub. L. 111-383, §901(k)(l)(B), substituted "As- 
sistant Secretary of Defense for Research and Engi- 
neering'" for "Director of Defense Research and Engi- 
neering" In section catchline. 

Pub. L. 111-383, § 901(b)(6), renumbered section 139a of 
this title as this section. 

Subsec. (a). Pub. L. 111-383, § 901(b)(6)(A) to (C), redes- 
ignated subsec. (b) as (a), substituted "Assistant Sec- 
retary of Defense for Research and Engineering" for 
"Director of Defense Research and Engineering", and 
struck out former subsec. (a) which read as follows: 
"There is a Director of Defense Research and Engineer- 
ing, appointed from civilian life by the President, by 
and with the advice and consent of the Senate." 

Subsec. (b). Pub. L. 111-383, § 901(b)(6)(B), (D), redesig- 
nated subsec. (c) as (b) and substituted "Assistant Sec- 
retary of Defense for Research and Engineering," for 
"Director of Defense Research and Engineering," in 
par. (1) and "Assistant Secretary" for "Director" in 
par. (2). Former subsec. (b) redesignated (a). 

Subsec. (c). Pub. L. 111-383, § 901(b)(6)(B), redesignated 
subsec. (c) as (b). 

2009— Subsec. (c). Pub. L. 111-23 added subsec. (c). 

2002— Pub. L. 107-314 renumbered section 137 of this 
title as this section. 

1999— Subsec. (b). Pub. L. 106-65 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
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Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

1996— Pub. L. 104-106, § 903(a), (c)(3), which directed re- 
peal of this section eff. Jan. 31, 1997, was repealed by 
Pub. L. 104-201. 

1993— Pub. L. 103-160, § 901(a)(1), renumbered section 
135 of this title as this section. 

Subsec. (b). Pub. L. 103-160, § 904(d)(1), substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1986— Pub. L. 99-433, §105(1), amended section catch- 
line generally, substituting "Director of Defense Re- 
search and Engineering" for "Under Secretary of De- 
fense for Policy; Director of Defense Research and En- 
gineering: appointments; powers and duties; prece- 
dence". 

Pub. L. 99-348, §501(e)(l), substituted "Under Sec- 
retary of Defense for Policy; Director of Defense Re- 
search and Engineering: appointments" for "Under Sec- 
retaries of Defense: appointment" in section catchline. 

Subsec. (a). Pub. L. 99-433, §105(1), substituted a new 
subsec. (a) for former provisions establishing the posi- 
tions of Under Secretary of Defense for Policy and Di- 
rector of Defense for Research and Engineering to be 
appointed from civilian life by the President with the 
advice and consent of the Senate and prohibiting the 
appointment as Under Secretary of Defense for Policy 
of a person within ten years after relief from active 
duty as a commissioned officer of a regular component 
of an armed force. See section 134 of this title. 

Pub. L. 99-348, § 501(b)(1), substituted "is an Under 
Secretary of Defense for Policy and a Director of De- 
fense Research and Engineering" for "are two Under 
Secretaries of Defense, one of whom shall be the Under 
Secretary of Defense for Policy and one of whom shall 
be the Under Secretary of Defense for Research and En- 
gineering" and "They shall" for "The Under Secretar- 
ies of Defense shall". 

Subsec. (b). Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 
99-661 amended section identically adding subsec. (b) 
and striking out former subsec. (b) which read as fol- 
lows: "The Director of Defense Research and Engineer- 
ing shall perform such duties relating to research and 
engineering as the Secretary of Defense may prescribe, 
including — 

"(1) being the principal adviser to the Secretary on 
scientific and technical matters; 

"(2) supervising all research and engineering activi- 
ties in the Department of Defense; and 

"(3) directing, controlling, assigning, and reassign- 
ing research and engineering activities that the Sec- 
retary considers need centralized management." 
Pub. L. 99-433, §105(2), struck out provisions that the 
Under Secretary of Defense for Policy would perform 
duties and exercise powers as the Secretary of Defense 
might prescribe. 

Pub. L. 99-348, § 501(b)(2), substituted "Director of De- 
fense Research and Engineering" for "Under Secretary 
of Defense for Research and Engineering". 

Subsec. (c). Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 
99-661 amended section identically striking out subsec. 
(c) which read as follows: "The Director of Defense Re- 
search and Engineering takes precedence in the Depart- 
ment of Defense immediately after the Under Secretary 
of Defense for Policy." 

Pub. L. 99-433, §105(2), struck out provisions that the 
Under Secretary of Defense for Policy would take prec- 
edence in the Department of Defense after Secretary of 
Defense, the Deputy Secretary of Defense, and the Sec- 
retaries of the military departments. 

Pub. L. 99-348, § 501(b)(2), substituted "Director of De- 
fense Research and Engineering" for "Under Secretary 
of Defense for Research and Engineering". 

1977— Pub. L. 95-140, §2(a)(4), substituted "Under Sec- 
retaries of Defense" for "Director of Defense Research 
and Engineering" in section catchline. 

Subsec. (a). Pub. L. 95-140, § 2(a)(1), substituted provi- 
sions relating to the appointment of the Under Sec- 
retary of Defense for Policy and the Under Secretary of 



Defense for Research and Engineering for provisions re- 
lating to the appointment of the Director of Defense 
Research and Engineering and inserted provisions re- 
lating to the prohibition of the appointment of a person 
as Under Secretary of Defense for policy within ten 
years after relief from active duty as a commissioned 
officer of an armed force. 

Subsec. (b). Pub. L. 95-140, §2(a)(2), substituted "The 
Under Secretary of Defense for Policy shall perform 
such duties and exercise such powers as the Secretary 
of Defense may prescribe. The Under Secretary of De- 
fense for Research and Engineering shall perform" for 
"The Director performs". 

Subsec. (c). Pub. L. 95-140, § 2(a)(3), substituted 
"Under Secretary of Defense for Policy" for "Director" 
and "Deputy Secretary" for "Deputy Secretaries" and 
inserted provision that the Under Secretary of Defense 
for Research and Engineering takes precedence in the 
Department of Defense immediately after the Under 
Secretary of Defense for Policy. 

1972— Subsec. (c). Pub. L. 92-596 substituted "Deputy 
Secretaries" for "Deputy Secretary". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

First Annual Report 

Pub. L. 111-23, title I, § 104(a)(2), May 22, 2009, 123 Stat. 
1717, provided that: "The first annual report under sub- 
section (c)(2) of section 139a [now 138b(b)(2)] of title 10, 
United States Code (as added by paragraph (1)), shall be 
submitted to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] not later 
than March 1, 2010, and shall address the results of re- 
views and assessments conducted by the Director of De- 
fense Research and Engineering [now Assistant Sec- 
retary of Defense for Research and Engineering] pursu- 
ant to subsection (c)(1) of such section [now (b)(1)] (as 
so added) during the preceding calendar year." 

Technological Maturity Standards 

Pub. L. 111-23, title I, § 104(c), May 22, 2009, 123 Stat. 
1717, provided that: "Not later than 180 days after the 
date of the enactment of this Act [May 22, 2009], the Di- 
rector of Defense Research and Engineering [now As- 
sistant Secretary of Defense for Research and Engi- 
neering], in consultation with the Director of Develop- 
mental Test and Evaluation, shall develop knowledge- 
based standards against which to measure the techno- 
logical maturity and integration risk of critical tech- 
nologies at key stages in the acquisition process for 
purposes of conducting the reviews and assessments of 
major defense acquisition programs required by sub- 
section (c) of section 139a [now 138b(b)] of title 10, 
United States Code (as so added [by section 104(a)(1) of 
Pub. L. 111-23])." 

[For definition of "major defense acquisition pro- 
grams" as used in section 104(c) of Pub. L. 111-23, set 
out above, see section 2(2) of Pub. L. 111-23, set out as 
a note under section 2430 of this title.] 

Redesignation of Position of Under Secretary of 
Defense for Research and Engineering; Effect 
on Individual Holding Position 

Pub. L. 99-348, title V, § 501(b)(3), July 1, 1986, 100 Stat. 
708, provided that the redesignation by Pub. L. 99-348, 
§ 501(b)(1) (amending this section), of the position of 
Under Secretary of Defense for Research and Engineer- 
ing as Director of Defense Research and Engineering 
was not to affect the appointment to such position of 
the individual holding such position on July 1, 1986. 

§ 138c. Assistant Secretary of Defense for Oper- 
ational Energy Plans and Programs 

(a) Appointment.— The Assistant Secretary of 
Defense for Operational Energy Plans and Pro- 
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grams shall be appointed without regard to po- 
litical affiliation and solely on the basis of fit- 
ness to perform the duties of the office of Assist- 
ant Secretary. 

(b) Duties. — The Assistant Secretary shall — 

(1) provide leadership and facilitate commu- 
nication regarding, and conduct oversight to 
manage and be accountable for, operational 
energy plans and programs within the Depart- 
ment of Defense and the Army, Navy, Air 
Force, and Marine Corps; 

(2) establish the operational energy strat- 
egy; 

(3) coordinate and oversee planning and pro- 
gram activities of the Department of Defense 
and the Army, Navy, Air Force, and the Ma- 
rine Corps related to — 

(A) implementation of the operational en- 
ergy strategy; 

(B) the consideration of operational energy 
demands in defense planning, requirements, 
and acquisition processes; and 

(C) research and development investments 
related to operational energy demand and 
supply technologies; and 

(4) monitor and review all operational en- 
ergy initiatives in the Department of Defense. 

(c) Principal Advisor for Operational En- 
ergy Plans and Programs.— (1) The Assistant 
Secretary is the principal adviser to the Sec- 
retary of Defense and the Deputy Secretary of 
Defense regarding operational energy plans and 
programs and the principal policy official within 
the senior management of the Department of 
Defense regarding operational energy plans and 
programs. 

(2) The Assistant Secretary may communicate 
views on matters related to operational energy 
plans and programs and the operational energy 
strategy required by subsection (d) directly to 
the Secretary of Defense and the Deputy Sec- 
retary of Defense without obtaining the ap- 
proval or concurrence of any other official with- 
in the Department of Defense. 

(3) The Assistant Secretary, in consultation 
with the heads of the military departments and 
the Assistant Secretary of Defense for Research 
and Engineering, shall — 

(A) lead the alternative fuel activities of the 
Department of Defense and oversee the invest- 
ments of the Department in such activities; 

(B) make recommendations to the Secretary 
regarding the development of alternative fuels 
by the military departments and the Office of 
the Secretary of Defense; 

(C) establish guidelines and prescribe policy 
to streamline the investments in alternative 
fuel activities across the Department of De- 
fense; 

(D) encourage collaboration with and lever- 
aging of investments made by the Department 
of Energy, the Department of Agriculture, and 
other relevant Federal agencies to advance al- 
ternative fuel development to the benefit of 
the Department of Defense; and 

(E) certify the budget associated with the in- 
vestment of the Department of Defense in al- 
ternative fuel activities in accordance with 
subsection (e)(4). 

(d) Operational Energy Strategy.— (1) The 
Assistant Secretary shall be responsible for the 



establishment and maintenance of a depart- 
ment-wide transformational strategy for oper- 
ational energy. The strategy shall establish 
near-term, mid-term, and long-term goals, per- 
formance metrics to measure progress in meet- 
ing the goals, and a plan for implementation of 
the strategy within the military departments, 
the Office of the Secretary of Defense, and De- 
fense Agencies. 

(2) The Secretary of each military department 
shall designate a senior official within each 
armed force under the jurisdiction of the Sec- 
retary who shall be responsible for operational 
energy plans and programs for that armed force. 
The officials so designated shall be responsible 
for coordinating with the Assistant Secretary 
and implementing initiatives pursuant to the 
strategy with regard to that official's armed 
force. 

(3) The Chairman of the Joint Chiefs of Staff 
shall designate a senior official under the juris- 
diction of the Chairman who shall be responsible 
for operational energy plans and programs for 
the Joint Chiefs of Staff and the Joint Staff. 
The official so designated shall be responsible 
for coordinating with the Assistant Secretary 
and implementing initiatives pursuant to the 
strategy with regard to the Joint Chiefs of Staff 
and the Joint Staff. 

(4) By authority of the Secretary of Defense, 
the Assistant Secretary shall prescribe policies 
and procedures for the implementation of the 
strategy. The Assistant Secretary shall provide 
guidance to, and consult with, the Secretary of 
Defense, the Deputy Secretary of Defense, the 
Secretaries of the military departments, and the 
officials designated under paragraph (2) with re- 
spect to specific operational energy plans and 
programs to be carried out pursuant to the 
strategy. 

(5) Updates to the strategy required by para- 
graph (1) shall be submitted to the congressional 
defense committees as soon as practicable after 
the modifications to the strategy are made. 

(e) Budgetary and Financial Matters.— (1) 
The Assistant Secretary shall review and make 
recommendations to the Secretary of Defense 
regarding all budgetary and financial matters 
relating to the operational energy strategy. 

(2) The Secretary of Defense shall require that 
the Secretary of each military department and 
the head of each Defense Agency with respon- 
sibility for executing activities associated with 
the strategy transmit their proposed budget for 
those activities for a fiscal year to the Assistant 
Secretary for review before submission of the 
proposed budget to the Under Secretary of De- 
fense (Comptroller). 

(3) The Assistant Secretary shall review a pro- 
posed budget transmitted under paragraph (2) 
for a fiscal year and, not later than January 31 
of the preceding fiscal year, shall submit to the 
Secretary of Defense a report containing the 
comments of the Assistant Secretary with re- 
spect to the proposed budget, together with the 
certification of the Assistant Secretary regard- 
ing whether the proposed budget is adequate for 
implementation of the strategy. 

(4) Not later than 30 days after the date on 
which the budget for a fiscal year is submitted 
to Congress pursuant to section 1105 of title 31, 



§138d 



TITLE 10— ARMED FORCES 



Page 136 



the Secretary of Defense shall submit to Con- 
gress a report on the proposed budgets for that 
fiscal year that the Assistant Secretary has not 
certified under paragraph (3). The report shall 
include the following: 

(A) A discussion of the actions that the Sec- 
retary proposes to take, together with any 
recommended legislation that the Secretary 
considers appropriate, to address the inad- 
equacy of the proposed budgets. 

(B) Any additional comments that the Sec- 
retary considers appropriate regarding the in- 
adequacy of the proposed budgets. 

(5) The report required by paragraph (4) shall 
also include a separate statement of estimated 
expenditures and requested appropriations for 
that fiscal year for the activities of the Assist- 
ant Secretary in carrying out the duties of the 
Assistant Secretary. 

(f) Access to Initiative Results and 
Records. — (1) The Secretary of a military de- 
partment shall submit to the Assistant Sec- 
retary the results of all studies and initiatives 
conducted by the military department in con- 
nection with the operational energy strategy. 

(2) The Assistant Secretary shall have access 
to all records and data in the Department of De- 
fense (including the records and data of each 
military department) necessary in order to per- 
mit the Assistant Secretary to carry out the du- 
ties of the Assistant Secretary. 

(g) Staff. — The Assistant Secretary shall 
have a dedicated professional staff of military 
and civilian personnel in a number sufficient to 
enable the Assistant Secretary to carry out the 
duties and responsibilities of the Assistant Sec- 
retary. 

(h) Definitions. — In this section: 

(1) Operational energy. — The term "oper- 
ational energy" means the energy required for 
training, moving, and sustaining military 
forces and weapons platforms for military op- 
erations. The term includes energy used by 
tactical power systems and generators and 
weapons platforms. 

(2) Operational energy strategy. — The 
terms "operational energy strategy" and 
"strategy" mean the operational energy strat- 
egy developed under subsection (d). 

(Added Pub. L. 110-417, [div. A], title IX, § 902(a), 
Oct. 14, 2008, 122 Stat. 4564, §139b; renumbered 
§138c and amended Pub. L. 111-383, div. A, title 
IX, § 901(b)(7), (k)(l)(C), Jan. 7, 2011, 124 Stat. 
4320, 4325; Pub. L. 112-81, div. A, title III, §§311, 
314(a), Dec. 31, 2011, 125 Stat. 1351, 1357.) 

Amendments 

2011— Pub. L. 111-383, §901(k)(l)(C), substituted "As- 
sistant Secretary of Defense for Operational Energy 
Plans and Programs" for "Director of Operational En- 
ergy Plans and Programs" in section catchline. 

Pub. L. 111-383, § 901(b)(7)(B), substituted "Assistant 
Secretary" for "Director" wherever appearing in text. 

Pub. L. 111-383, § 901(b)(7), renumbered section 139b of 
this title as this section. 

Subsec. (a). Pub. L. 111-383, § 901(b)(7)(A), substituted 
"The Assistant Secretary of Defense for Operational 
Energy Plans and Programs" for "There is a Director 
of Operational Energy Plans and Programs in the De- 
partment of Defense (in this section referred to as the 
'Director'), appointed by the President, by and with the 
advice and consent of the Senate. The Director". 



Subsec. (c)(3). Pub. L. 112-81, § 314(a), which directed 
the amendment of section 138(c) by adding par. (3) at 
the end thereof, was executed by making the addition 
at the end of subsec. (c) of this section to reflect the 
probable intent of Congress. 

Subsec. (d)(2). Pub. L. 111-383, §901(b)(7)(C), sub- 
stituted "The Secretary of each military department" 
for "Not later than 90 days after the date on which the 
Assistant Secretary is first appointed, the Secretary of 
each of the military departments" and "Secretary who 
shall" for "Secretary who will" and inserted "so des- 
ignated" after "The officials". 

Subsec. (d)(3). Pub. L. 112-81, §311(1)(B), added par. (3). 
Former par. (3) redesignated (4). 

Subsec. (d)(4). Pub. L. 112-81, §311(1)(A), redesignated 
par. (3) as (4). Former par. (4) redesignated (5). 

Pub. L. 111-383, § 901(b)(7)(D), substituted "Updates to 
the strategy required by paragraph (1)" for "The initial 
strategy shall be submitted to the congressional de- 
fense committees not later than 180 days after the date 
on which the Assistant Secretary is first appointed. 
Subsequent updates to the strategy". 

Subsec. (d)(5). Pub. L. 112-81, §311(1)(A), redesignated 
par. (4) as (5). 

Subsec. (e)(4). Pub. L. 112-81, §311(2), substituted "30 
days" for "10 days". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 138d. Assistant Secretary of Defense for Nu- 
clear, Chemical, and Biological Defense Pro- 
grams 

(a) The Assistant Secretary of Defense for Nu- 
clear, Chemical, and Biological Defense Pro- 
grams shall — 

(1) advise the Secretary of Defense on nu- 
clear energy, nuclear weapons, and chemical 
and biological defense; 

(2) serve as the Staff Director of the Nuclear 
Weapons Council established by section 179 of 
this title; and 

(3) perform such additional duties as the 
Secretary may prescribe. 

(b) The Assistant Secretary may communicate 
views on issues within the responsibility of the 
Assistant Secretary directly to the Secretary of 
Defense and the Deputy Secretary of Defense 
without obtaining the approval or concurrence 
of any other official within the Department of 
Defense. 

(Added Pub. L. 100-180, div. A, title XII, 
§ 1245(a)(1), Dec. 4, 1987, 101 Stat. 1165, §141; re- 
numbered §142, Pub. L. 103-160, div. A, title IX, 
§ 901(a)(1), Nov. 30, 1993, 107 Stat. 1726; amended 
Pub. L. 104-106, div. A, title IX, §§ 903(c)(4), 
904(a)(1), Feb. 10, 1996, 110 Stat. 402, 403; Pub. L. 
104-201, div. A, title IX, §901, Sept. 23, 1996, 110 
Stat. 2617; Pub. L. 110-417, [div. A], title IX, §905, 
Oct. 14, 2008, 122 Stat. 4568; renumbered § 138d and 
amended Pub. L. 111-383, div. A, title IX, 
§ 901(b)(8), (k)(l)(D), Jan. 7, 2011, 124 Stat. 4320, 
4325.) 

Amendments 

2011— Pub. L. 111-383, §901(k)(l)(D), substituted "As- 
sistant Secretary of Defense for Nuclear, Chemical, and 
Biological Defense Programs" for "Assistant to the 
Secretary of Defense for Nuclear and Chemical and Bio- 
logical Defense Programs" In section catchline. 

Pub. L. 111-383, § 901(b)(8), renumbered section 142 of 
this title as this section. 
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Subsec. (a). Pub. L. 111-383, § 901(b)(8)(A), (B), redesig- 
nated subsec. (b) as (a), substituted "The Assistant Sec- 
retary of Defense for Nuclear, Chemical, and Biological 
Defense Programs" for "The Assistant to the Sec- 
retary" in introductory provisions, and struck out 
former subsec. (a) which read as follows: "There is an 
Assistant to the Secretary of Defense for Nuclear and 
Chemical and Biological Defense Programs, appointed 
by the President, by and with the advice and consent of 
the Senate." 

Subsec. (b). Pub. L. 111-383, § 901(b)(8)(C), added sub- 
sec. (b). Former subsec. (b) redesignated (a). 

Subsec. (c). Pub. L. 111-383, § 901(b)(8)(C), struck out 
subsec. (c), which read as follows: "The Assistant to the 
Secretary shall be considered an Assistant Secretary of 
Defense for purposes of section 138(d) of this title." 

2008— Subsec. (c). Pub. L. 110-417 added subsec. (c). 

1996— Pub. L. 104-106, § 904(a)(1)(A), substituted "Nu- 
clear and Chemical and Biological Defense Programs" 
for "Atomic Energy" in section catchline. 

Pub. L. 104-106, § 903(a), (c)(4), which directed repeal of 
this section eff. Jan. 31, 1997, was repealed by Pub. L. 
104-201. 

Subsec. (a). Pub. L. 104-106, § 904(a)(1)(B), substituted 
"Nuclear and Chemical and Biological Defense Pro- 
grams" for "Atomic Energy". 

Subsec. (b). Pub. L. 104-106, § 904(a)(1)(C), added sub- 
sec. (b) and struck out former subsec. (b) which read as 
follows: "The Assistant to the Secretary shall advise 
the Secretary of Defense and the Nuclear Weapons 
Council on nuclear energy and nuclear weapons mat- 
ters." 

1993— Pub. L. 103-160 renumbered section 141 of this 
title as this section. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Exception to Senate Confirmation Requirement 

Pub. L. 100-180, div. A, title XII, § 1245(b), Dec. 4, 1987, 
101 Stat. 1165, provided that the person serving as 
Chairman of the Military Liaison Committee, Depart- 
ment of Defense, on Oct. 16, 1986, could be appointed as 
the Assistant to the Secretary of Defense for Atomic 
Energy without the advice and consent of the Senate. 

§ 139. Director of Operational Test and Evalua- 
tion 

(a)(1) There is a Director of Operational Test 
and Evaluation in the Department of Defense, 
appointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Director shall be appointed without regard 
to political affiliation and solely on the basis of 
fitness to perform the duties of the office of Di- 
rector. The Director may be removed from office 
by the President. The President shall commu- 
nicate the reasons for any such removal to both 
Houses of Congress. 

(2) In this section: 

(A) The term "operational test and evalua- 
tion" means — 

(i) the field test, under realistic combat 
conditions, of any item of (or key compo- 
nent of) weapons, equipment, or munitions 
for the purpose of determining the effective- 
ness and suitability of the weapons, equip- 
ment, or munitions for use in combat by 
typical military users; and 

(ii) the evaluation of the results of such 
test. 

(B) The term "major defense acquisition pro- 
gram" means a Department of Defense acqui- 



sition program that is a major defense acquisi- 
tion program for purposes of section 2430 of 
this title or that is designated as such a pro- 
gram by the Director for purposes of this sec- 
tion. 

(b) The Director is the principal adviser to the 
Secretary of Defense and the Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics on operational test and evaluation in the 
Department of Defense and the principal oper- 
ational test and evaluation official within the 
senior management of the Department of De- 
fense. The Director shall — 

(1) prescribe, by authority of the Secretary 
of Defense, policies and procedures for the con- 
duct of operational test and evaluation in the 
Department of Defense; 

(2) provide guidance to and consult with the 
Secretary of Defense and the Under Secretary 
of Defense for Acquisition, Technology, and 
Logistics and the Secretaries of the military 
departments with respect to operational test 
and evaluation in the Department of Defense 
in general and with respect to specific oper- 
ational test and evaluation to be conducted in 
connection with a major defense acquisition 
program; 

(3) monitor and review all operational test 
and evaluation in the Department of Defense; 

(4) coordinate operational testing conducted 
jointly by more than one military department 
or defense agency; 

(5) review and make recommendations to the 
Secretary of Defense on all budgetary and fi- 
nancial matters relating to operational test 
and evaluation, including operational test fa- 
cilities and equipment, in the Department of 
Defense; and 

(6) monitor and review the live fire testing 
activities of the Department of Defense pro- 
vided for under section 2366 of this title. 

(c) The Director may communicate views on 
matters within the responsibility of the Direc- 
tor directly to the Secretary of Defense and the 
Deputy Secretary of Defense without obtaining 
the approval or concurrence of any other official 
within the Department of Defense. The Director 
shall consult closely with, but the Director and 
the Director's staff are independent of, the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics and all other officers 
and entities of the Department of Defense re- 
sponsible for acquisition. 

(d) The Director may not be assigned any re- 
sponsibility for developmental test and evalua- 
tion, other than the provision of advice to offi- 
cials responsible for such testing. 

(e) (1) The Secretary of a military department 
shall report promptly to the Director the results 
of all operational test and evaluation conducted 
by the military department and of all studies 
conducted by the military department in con- 
nection with operational test and evaluation in 
the military department. 

(2) The Director may require that such observ- 
ers as he designates be present during the prepa- 
ration for and the conduct of the test part of 
any operational test and evaluation conducted 
in the Department of Defense. 

(3) The Director shall have access to all 
records and data in the Department of Defense 
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(including the records and data of each, military 
department) that the Director considers nec- 
essary to review in order to carry out his duties 
under this section. 

(f) (1) The Director of the Missile Defense 
Agency shall make available to the Director of 
Operational Test and Evaluation the results of 
all tests and evaluations conducted by the Mis- 
sile Defense Agency and of all studies conducted 
by the Missile Defense Agency in connection 
with tests and evaluations in the Missile De- 
fense Agency. 

(2) The Director of Operational Test and Eval- 
uation may require that such observers as the 
Director designates be present during the prepa- 
ration for and the conducting of any test and 
evaluation conducted by the Missile Defense 
Agency. 

(3) The Director of Operational Test and Eval- 
uation shall have access to all records and data 
in the Department of Defense (including the 
records and data of the Missile Defense Agency) 
that the Director considers necessary to review 
in order to carry out his duties under this sub- 
section. 

(g) The Director shall ensure that safety con- 
cerns developed during the operational test and 
evaluation of a weapon system under a major 
defense acquisition program are communicated 
in a timely manner to the program manager for 
that program for consideration in the acquisi- 
tion decisionmaking process. 

(h) (1) The Director shall prepare an annual re- 
port summarizing the operational test and eval- 
uation activities (including live fire testing ac- 
tivities) of the Department of Defense during 
the preceding fiscal year. 

(2) Each such report shall be submitted con- 
currently to the Secretary of Defense, the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, and the Congress not 
later than 10 days after the transmission of the 
budget for the next fiscal year under section 1105 
of title 31. 

(3) If the Director submits the report to Con- 
gress in a classified form, the Director shall con- 
currently submit an unclassified version of the 
report to Congress. 

(4) The report shall include such comments 
and recommendations as the Director considers 
appropriate, including comments and recom- 
mendations on resources and facilities available 
for operational test and evaluation and levels of 
funding made available for operational test and 
evaluation activities. The report for a fiscal 
year shall also include an assessment of the 
waivers of and deviations from requirements in 
test and evaluation master plans and other test- 
ing requirements that occurred during the fiscal 
year, any concerns raised by the waivers or devi- 
ations, and the actions that have been taken or 
are planned to be taken to address the concerns. 

(5) The Secretary may comment on any report 
of the Director to Congress under this sub- 
section. 

(i) The Director shall comply with requests 
from Congress (or any committee of either 
House of Congress) for information relating to 
operational test and evaluation in the Depart- 
ment of Defense. 

(j) The President shall include in the Budget 
transmitted to Congress pursuant to section 1105 



of title 31 for each fiscal year a separate state- 
ment of estimated expenditures and proposed 
appropriations for that fiscal year for the activi- 
ties of the Director of Operational Test and 
Evaluation in carrying out the duties and re- 
sponsibilities of the Director under this section. 

(k) The Director shall have sufficient profes- 
sional staff of military and civilian personnel to 
enable the Director to carry out the duties and 
responsibilities of the Director prescribed by 
law. 

(Added Pub. L. 98-94, title XII, § 1211(a)(1), Sept. 
24, 1983, 97 Stat. 684, §136a; amended Pub. L. 
99-348, title V, § 501(c), July 1, 1986, 100 Stat. 708; 
renumbered §138 and amended Pub. L. 99-433, 
title I, §§ 101(a)(7), 110(d)(10), (g)(1), Oct. 1, 1986, 
100 Stat. 995, 1003, 1004; Pub. L. 99-500, § 101(c) 
[title X, §§ 903(c), 910(c)], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-132, 1783-145, and Pub. L. 99-591, 
§ 101(c) [title X, §§ 903(c), 910(c)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-132, 3341-145; Pub. L. 99-661, 
div. A, title IX, formerly title IV, §§ 903(c), 910(c), 
Nov. 14, 1986, 100 Stat. 3912, 3924, renumbered 
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273; Pub. L. 100-26, § 7(a)(1), (c)(2), Apr. 21, 
1987, 101 Stat. 275, 280; Pub. L. 100-180, div. A, 
title VIII, §801, Dec. 4, 1987, 101 Stat. 1123; Pub. 
L. 101-189, div. A, title VIII, § 802(b), title XVI, 
§ 1622(e)(1), Nov. 29, 1989, 103 Stat. 1486, 1605; Pub. 
L. 101-510, div. A, title XIV, §1484(k)(l), Nov. 5, 
1990, 104 Stat. 1719; renumbered §139 and amend- 
ed Pub. L. 103-160, div. A, title IX, §§ 901(a)(1), 
904(d)(1), 907, Nov. 30, 1993, 107 Stat. 1726, 1728, 
1730; Pub. L. 103-355, title III, §§3011-3013, Oct. 13, 
1994, 108 Stat. 3331, 3332; Pub. L. 106-65, div. A, 
title IX, § 911(d)(1), Oct. 5, 1999, 113 Stat. 719; Pub. 
L. 107-107, div. A, title II, §263, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1044, 1225; Pub. 
L. 107-314, div. A, title II, §235, Dec. 2, 2002, 116 
Stat. 2491; Pub. L. 109-364, div. A, title II, § 231(f), 
Oct. 17, 2006, 120 Stat. 2133; Pub. L. 110-181, div. 
A, title II, §221, Jan. 28, 2008, 122 Stat. 37; Pub. 
L. 110-417, [div. A], title II, §251(c), Oct. 14, 2008, 
122 Stat. 4400.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Prior Provisions 

A prior section 139 was renumbered section 140 of this 
title. 

Another prior section 139 was renumbered section 
2431 of this title. 

Amendments 

2008— Subsec. (b)(3) to (7). Pub. L. 110-417 redesignated 
pars. (4) to (7) as (3) to (6), respectively, and struck out 
former par. (3) which required the Director to provide 
guidance to and consult with the officials described in 
par. (2) of subsec. (b) with respect to operational test 
and evaluation or survivability testing (or both) within 
the Department of Defense of force protection equip- 
ment. 

Subsecs. (f) to (k). Pub. L. 110-181 added subsec. (f) 
and redesignated former subsecs. (f) to (j) as (g) to (k), 
respectively. 

2006— Subsec. (b)(3) to (7). Pub. L. 109-364 added par. 
(3) and redesignated former pars. (3) to (6) as (4) to (7), 
respectively. 

2002— Subsec. (g). Pub. L. 107-314, § 235(b), designated 
first sentence as par. (1), second sentence as par. (2), 
third sentence as par. (3), fourth and fifth sentences as 
par. (4), and sixth sentence as par. (5). 
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Pub. L. 107-314, § 235(a), inserted after fourth sentence 
"The report for a fiscal year shall also Include an as- 
sessment of the waivers of and deviations from require- 
ments in test and evaluation master plans and other 
testing requirements that occurred during the fiscal 
year, any concerns raised by the waivers or deviations, 
and the actions that have been taken or are planned to 
be taken to address the concerns." 

2001— Subsec. (c). Pub. L. 107-107, § 1048(b)(2), sub- 
stituted "Under Secretary of Defense for Acquisition, 
Technology, and Logistics" for "Under Secretary of De- 
fense for Acquisition and Technology". 

Subsec. (f). Pub. L. 107-107, §263(2), added subsec. (f). 
Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 107-107, § 1048(b)(2), substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

Pub. L. 107-107, §263(1), redesignated subsec. (f) as (g). 
Former subsec. (g) redesignated (h). 

Subsecs. (h) to (j). Pub. L. 107-107, §263(1), redesig- 
nated subsecs. (g) to (i) as (h) to (j), respectively. 

1999— Subsec. (b). Pub. L. 106-65 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology" in introductory provisions and in 
par. (2). 

1994— Subsec. (b)(6). Pub. L. 103-355, § 3012(a), added 
par. (6). 

Subsec. (c). Pub. L. 103-355, §3011, inserted "The Di- 
rector may communicate views on matters within the 
responsibility of the Director directly to the Secretary 
of Defense and the Deputy Secretary of Defense with- 
out obtaining the approval or concurrence of any other 
official within the Department of Defense." after "(c)". 

Subsec. (f). Pub. L. 103-355, §§ 3012(b), 3013, in first sen- 
tence inserted "(including live fire testing activities)" 
after "operational test and evaluation activities" and 
after second sentence inserted "If the Director submits 
the report to Congress in a classified form, the Director 
shall concurrently submit an unclassified version of the 
report to Congress." 

1993— Pub. L. 103-160, § 901(a)(1), renumbered section 
138 of this title as this section. 

Subsec. (b). Pub. L. 103-160, § 904(d)(1), substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion" in introductory provisions and in par. (2). 

Subsec. (c). Pub. L. 103-160, §907, struck out "The Di- 
rector reports directly, without intervening review or 
approval, to the Secretary of Defense personally." after 
"(c)" and substituted "Under Secretary of Defense for 
Acquisition and Technology" for "Director of Defense 
Research and Engineering" and "responsible for acqui- 
sition" for "responsible for research and development". 

Subsec. (f). Pub. L. 103-160, § 904(d)(1), substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1990— Subsec. (a)(2)(A). Pub. L. 101-510, §1484(k)(l)(A), 
substituted "(A) The term 'operational test and evalua- 
tion" for "(A) 'Operational test and evaluation". 

Subsec. (a)(2)(B). Pub. L. 101-510, § 1484(k)(l)(B), sub- 
stituted "(B) The term 'major defense acquisition pro- 
gram" for "(B) 'Major defense acquisition program". 

1989— Subsec. (a)(2)(A). Pub. L. 101-189, § 1622(e)(1)(A), 
which directed amendment of subpar. (A) by substitut- 
ing "(A) The term 'operational'" for "(A) 'Oper- 
ational'", could not be executed because a closing 
quotation mark did not follow "Operational". 

Subsec. (a)(2)(B). Pub. L. 101-189, § 1622(e)(1)(B), which 
directed amendment of subpar. (B) by substituting "(B) 
The term 'major'" for "(B) 'Major'", could not be exe- 
cuted because a closing quotation mark did not follow 
"Major". 

Subsec. (b)(4). Pub. L. 101-189, § 802(b)(1)(A), inserted 
"and" after "defense agency;". 

Subsec. (b)(5), (6). Pub. L. 101-189, § 802(b)(1)(B), (C), 
redesignated par. (6) as (5) and struck out former par. 
(5) which read as follows: "analyze the results of the 



operational test and evaluation conducted for each 
major defense acquisition program and, at the conclu- 
sion of such operational test and evaluation, report to 
the Secretary of Defense, to the Under Secretary of De- 
fense for Acquisition, and to the Committees on Armed 
Services and on Appropriations of the Senate and 
House of Representatives as provided in subsection (c) 
on — 

"(A) whether the test and evaluation performed was 
adequate; and 

"(B) whether the test and evaluation results con- 
firm that the items or components actually tested 
are effective and suitable for combat; and". 
Subsec. (c). Pub. L. 101-189, § 802(b)(2), (3), redesig- 
nated subsec. (d)(1) as (c) and struck out former subsec. 
(c) which read as follows: "Each report of the Director 
required under subsection (b)(5) shall be submitted to 
the committees specified in that subsection in pre- 
cisely the same form and with precisely the same con- 
tent as the report originally was submitted to the Sec- 
retary of Defense and the Under Secretary of Defense 
for Acquisition and shall be accompanied by such com- 
ments as the Secretary may wish to make on the re- 
port." 

Subsec. (d). Pub. L. 101-189, § 802(b)(4), redesignated 
former par. (2) of subsec. (d) as entire subsec. Former 
par. (1) of subsec. (d) redesignated subsec. (c). 

Subsec. (f). Pub. L. 101-189, § 802(b)(5)-(7), redesignated 
subsec. (g)(1) as (f), substituted "this subsection" for 
"this paragraph", and struck out former subsec. (f) 
which read as follows: 

"(1) Operational testing of a major defense acquisi- 
tion program may not be conducted until the Director 
has approved in writing the adequacy of the plans (in- 
cluding the adequacy of projected levels of funding) for 
operational test and evaluation to be conducted in con- 
nection with that program. 

"(2) A final decision within the Department of De- 
fense to proceed with a major defense acquisition pro- 
gram beyond low-rate initial production may not be 
made until the Director has submitted to the Secretary 
of Defense the report with respect to that program re- 
quired by subsection (b)(5) and the Committees on 
Armed Services and on Appropriations of the Senate 
and House of Representatives have received that re- 
port." 

Subsec. (g). Pub. L. 101-189, § 802(b)(6), (8), redesig- 
nated former par. (2) of subsec. (g) as entire subsec. (g), 
and redesignated former par. (1) of subsec. (g) as subsec. 
(f). 

1987— Subsec. (a)(2)(B). Pub. L. 100-26, § 7(c)(2), sub- 
stituted "section 2430" for "section 2432(a)(1)". 

Subsec. (c). Pub. L. 100-26, § 7(a)(1), substituted "to 
the Secretary of Defense and the Under Secretary of 
Defense for Acquisition and shall be accompanied by 
such comments as the Secretary may wish to make on 
the report." for "to the Secretary, to the Under Sec- 
retary of Defense for Acquisition, and shall be accom- 
panied by such comments as the Secretary of Defense 
may wish to make on such report." 

Subsec. (d). Pub. L. 100-180 designated existing provi- 
sions as par. (1) and added par. (2). 

1986— Pub. L. 99-433, §§ 101(a)(7), llO(d)QO), renumbered 
section 136a of this title as this section, and struck out 
": appointment; powers and duties" at end of section 
catchline. 

Subsec. (a)(2)(B). Pub. L. 99-433, § 110(g)(1), substituted 
"section 2432(a)(1)" for "section 139a(a)(l)". 

Subsec. (b). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§903(c)(l)-(3)] and Pub. L. 99-661, §903(c)(l)-(3), amend- 
ed subsec. (b) identically, in provisions preceding par. 
(1) and in par. (2), inserting "and the Under Secretary 
of Defense for Acquisition" and, in par. (5), inserting 
", to the Under Secretary of Defense for Acquisition,". 

Subsec. (c). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 903(c)(4)], and Pub. L. 99-661, §903(c)(4), amended sub- 
sec. (c) identically by directing the insertion of ", to 
the Under Secretary of Defense for Acquisition," after 
"Secretary of Defense" the first place it appears which 
was executed by making the insertion after "the Sec- 
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retary" the first place it appears as the probable intent 
of Congress. 

Subsec. (d). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 903(c)(5)], and Pub. L. 99-661, § 903(c)(5), amended sub- 
sec, (d) identically inserting "personally" after "Sec- 
retary of Defense". 

Pub. L. 99-348 substituted "Director of Defense Re- 
search and Engineering" for "Under Secretary of De- 
fense for Research and Engineering". 

Subsec. (g)(1). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§§ 903(c)(6), 910(c)], and Pub. L. 99-661, §§ 903(c)(6), 
910(c), amended par. (1) identically, inserting ", the 
Under Secretary of Defense for Acquisition," and sub- 
stituting "10 days after transmission of the budget for 
the next fiscal year under section 1105 of title 31" for 
"January 15 immediately following the end of the fiscal 
year for which the report is prepared". 

Subsec. (i). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 903(c)(7)], and Pub. L. 99-661, § 903(c)(7), amended sec- 
tion identically adding subsec. (i). 

Effective Date 

Section 1211(c) of Pub. L. 98-94 provided that: "The 
amendments made by this section [enacting this sec- 
tion and amending section 5315 of Title 5, Government 
Organization and Employees] shall take effect on No- 
vember 1, 1983." 

Review and Revision of Policies and Practices on 
Test and Evaluation; Inclusion in Strategic 
Plan; Report 

Pub. L. 109-364, div. A, title II, §231(b)-(e), Oct. 17, 
2006, 120 Stat. 2132, 2133, provided that: 

"(b) Review and Revision of Policies and Prac- 
tices. — 

"(1) Review. — During fiscal year 2007, the Under 
Secretary of Defense for Acquisition, Technology, 
and Logistics and the Director of Operational Test 
and Evaluation shall review Department of Defense 
policies and practices on test and evaluation in order 
to— 

"(A) reaffirm the test and evaluation principles 
that should guide traditional acquisition programs; 
and 

"(B) determine how best to apply appropriate test 
and evaluation principles to emerging acquisition 
approaches. 

"(2) Revised guidance. — If the Under Secretary de- 
termines as a result of the review under paragraph (1) 
that a revision of the policies and practices referred 
to in that paragraph is necessary, the Under Sec- 
retary and the Director shall jointly issue new or re- 
vised guidance for the Department of Defense on test 
and evaluation to address that determination. 
"(c) Issues To Be Addressed. — In carrying out sub- 
section (b), the Under Secretary shall address policies 
and practices on test and evaluation in order to — 

"(1) ensure the performance of test and evaluation 
activities with regard to — 

"(A) items that are acquired pursuant to the au- 
thority for rapid acquisition and deployment of 
items in section 806 of the Bob Stump National De- 
fense Authorization Act for Fiscal Year 2003 [Pub. 
L. 107-314] (10 U.S.C. 2302 note); 

"(B) programs that are conducted pursuant to the 
authority for spiral development in section 803 of 
the Bob Stump National Defense Authorization Act 
for Fiscal Year 2003 (Public Law 107-314; 116 Stat. 
2603; 10 U.S.C. 2430 note), or other authority for the 
conduct of incremental acquisition programs; 

"(C) systems that are acquired pursuant to other 
emerging acquisition approaches, as approved by 
the Under Secretary; and 

"(D) equipment that is not subject to the oper- 
ational test and evaluation requirements in sec- 
tions 2366 and 2399 of title 10, United States Code, 
but that may require limited operational test and 
evaluation for the purpose of ensuring the safety 
and survivability of such equipment and personnel 
using such equipment; and 



"(2) ensure the appropriate use, if any, of oper- 
ational test and evaluation resources to assess tech- 
nology readiness levels for the purpose of section 
2366a of title 10, United States Code, and other appli- 
cable technology readiness requirements. 
"(d) Inclusion of Testing Needs in Strategic 
Plan. — The Director, Test Resource Management Cen- 
ter, shall ensure that the strategic plan for Department 
of Defense test and evaluation resources developed pur- 
suant to section 196 of title 10, United States Code — 

"(1) reflects any testing needs of the Department of 
Defense that are identified result of activities 

under subsection (b); and 

"(2) includes an assessment of the test and evalua- 
tion facilities, resources, and budgets that will be re- 
quired to meet such needs. 

"(e) Report to Congress.— Not later than nine 
months after the date of the enactment of this Act 
[Oct. 17, 2006], the Under Secretary and the Director of 
Operational Test and Evaluation shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the review 
conducted under paragraph (1) of subsection (b), includ- 
ing any new or revised guidance issued pursuant to 
paragraph (2) of that subsection." 

§ 139a. Director of Cost Assessment and Program 
Evaluation 

(a) Appointment. — There is a Director of Cost 
Assessment and Program Evaluation in the De- 
partment of Defense, appointed by the Presi- 
dent, by and with the advice and consent of the 
Senate. 

(b) Independent Advice to Secretary of De- 
fense. — (1) The Director of Cost Assessment and 
Program Evaluation is the principal advisor to 
the Secretary of Defense and other senior offi- 
cials of the Department of Defense, and shall 
provide independent analysis and advice to such 
officials, on the following matters: 

(A) Matters assigned to the Director pursu- 
ant to this section and section 2334 of this 
title. 

(B) Matters assigned to the Director by the 
Secretary pursuant to section 113 of this title. 

(2) The Director may communicate views on 
matters within the responsibility of the Direc- 
tor directly to the Secretary of Defense and the 
Deputy Secretary of Defense without obtaining 
the approval or concurrence of any other official 
within the Department of Defense. 

(c) Deputy Directors. — There are two Deputy 
Directors within the Office of the Director of 
Cost Assessment and Program Evaluation, as 
follows: 

(1) The Deputy Director for Cost Assess- 
ment. 

(2) The Deputy Director for Program Evalua- 
tion. 

(d) Responsibilities.— The Director of Cost 
Assessment and Program Evaluation shall serve 
as the principal official within the senior man- 
agement of the Department of Defense for the 
following: 

(1) Cost estimation and cost analysis for ac- 
quisition programs of the Department of De- 
fense, and carrying out the duties assigned 
pursuant to section 2334 of this title. 

(2) Analysis and advice on matters relating 
to the planning and programming phases of 
the Planning, Programming, Budgeting and 
Execution system, and the preparation of ma- 
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terials and guidance for such system, as di- 
rected by the Secretary of Defense, working in 
coordination with the Under Secretary of De- 
fense (Comptroller). 

(3) Analysis and advice for resource discus- 
sions relating to requirements under consider- 
ation in the Joint Requirements Oversight 
Council pursuant to section 181 of this title. 

(4) Formulation of study guidance for analy- 
ses of alternatives for major defense acquisi- 
tion programs and performance of such analy- 
ses, as directed by the Secretary of Defense. 

(5) Review, analysis, and evaluation of pro- 
grams for executing approved strategies and 
policies, ensuring that information on pro- 
grams is presented accurately and completely, 
and assessing the effect of spending by the De- 
partment of Defense on the United States 
economy. 

(6) Assessments of special access and com- 
partmented intelligence programs, in coordi- 
nation with the Under Secretary of Defense 
for Acquisition, Technology, and Logistics and 
the Under Secretary of Defense for Intel- 
ligence and in accordance with applicable poli- 
cies. 

(7) Assessments of alternative plans, pro- 
grams, and policies with respect to the acqui- 
sition programs of the Department of Defense. 

(8) Leading the development of improved an- 
alytical skills and competencies within the 
cost assessment and program evaluation work- 
force of the Department of Defense and im- 
proved tools, data, and methods to promote 
performance, economy, and efficiency in ana- 
lyzing national security planning and the allo- 
cation of defense resources. 

(Added Pub. L. 111-23, title I, § 101(a)(1), May 22, 
2009, 123 Stat. 1705, §139c; renumbered §139a and 
amended Pub. L. 111-383, div. A, title IX, § 901(f), 
title X, § 1075(b)(5), Jan. 7, 2011, 124 Stat. 4322, 
4369.) 

Prior Provisions 

A prior section 139a was renumbered section 138b of 
this title. 

Another prior section 139a was renumbered section 
2432 of this title. 

Amendments 

2011— Pub. L. 111-383, § 901(f), renumbered section 139c 
of this title as this section. 

Subsec. (d)(4). Pub. L. 111-383, § 1075(b)(5), which di- 
rected amendment of section 139c of this title by insert- 
ing a period at the end of subsec. (d)(4), was executed 
to this section, to reflect the probable intent of Con- 
gress and the renumbering of section 139c of this title 
as this section by Pub. L. 111-383, § 901(f). See above. 

Effective Date of 2011 Amendment 

Amendment by section 901(f) of Pub. L. 111-383 effec- 
tive Jan. 1, 2011, see section 901(p) of Pub. L. 111-383, set 
out as a note under section 131 of this title. 

Transfer of Personnel and Functions 

Pub. L. 111-23, title I, § 101(c), May 22, 2009, 123 Stat. 
1709, provided that: 

"(1) Transfer of functions. — The functions of the 
Office of Program Analysis and Evaluation of the De- 
partment of Defense, including the functions of the 
Cost Analysis Improvement Group, are hereby trans- 
ferred to the Office of the Director of Cost Assessment 
and Program Evaluation. 



"(2) Transfer of personnel to deputy director for 
independent cost assessment. — The personnel of the 
Cost Analysis Improvement Group are hereby trans- 
ferred to the Deputy Director for Cost Assessment in 
the Office of the Director of Cost Assessment and Pro- 
gram Evaluation. 

"(3) Transfer of personnel to deputy director for 
program analysis and evaluation. — The personnel 
(other than the personnel transferred under paragraph 
(2)) of the Office of Program Analysis and Evaluation 
are hereby transferred to the Deputy Director for Pro- 
gram Evaluation in the Office of the Director of Cost 
Assessment and Program Evaluation." 

§ 139b. Deputy Assistant Secretary of Defense for 
Developmental Test and Evaluation; Deputy 
Assistant Secretary of Defense for Systems 
Engineering: joint guidance 

(a) Deputy Assistant Secretary of Defense 
for Developmental Test and Evaluation.— 

(1) Appointment. — There is a Deputy Assist- 
ant Secretary of Defense for Developmental 
Test and Evaluation, who shall be appointed 
by the Secretary of Defense from among indi- 
viduals with an expertise in test and evalua- 
tion. 

(2) Principal advisor for developmental 
test and evaluation.— The Deputy Assistant 
Secretary shall be the principal advisor to the 
Secretary of Defense and the Under Secretary 
of Defense for Acquisition, Technology, and 
Logistics on developmental test and evalua- 
tion in the Department of Defense. 

(3) Supervision. — The Deputy Assistant Sec- 
retary shall be subject to the supervision of 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics and shall re- 
port to the Under Secretary. 

(4) Coordination with deputy assistant 
secretary of defense for systems engineer- 
ING. — The Deputy Assistant Secretary of De- 
fense for Developmental Test and Evaluation 
shall closely coordinate with the Deputy As- 
sistant Secretary of Defense for Systems Engi- 
neering to ensure that the developmental test 
and evaluation activities of the Department of 
Defense are fully integrated into and consist- 
ent with the systems engineering and develop- 
ment planning processes of the Department. 

(5) Duties. — The Deputy Assistant Secretary 
shall — 

(A) develop policies and guidance for — 

(i) the conduct of developmental test and 
evaluation in the Department of Defense 
(including integration and developmental 
testing of software); 

(ii) in coordination with the Director of 
Operational Test and Evaluation, the inte- 
gration of developmental test and evalua- 
tion with operational test and evaluation; 

(iii) the conduct of developmental test 
and evaluation conducted jointly by more 
than one military department or Defense 
Agency; 

(B) review and approve the developmental 
test and evaluation plan within the test and 
evaluation master plan for each major de- 
fense acquisition program of the Department 
of Defense; 

(C) monitor and review the developmental 
test and evaluation activities of the major 
defense acquisition programs; 
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(D) provide advocacy, oversight, and guid- 
ance to elements of the acquisition work- 
force responsible for developmental test and 
evaluation; 

(E) periodically review the organizations 
and capabilities of the military departments 
with respect to developmental test and eval- 
uation and identify needed changes or im- 
provements to such organizations and capa- 
bilities, and provide input regarding needed 
changes or improvements for the test and 
evaluation strategic plan developed in ac- 
cordance with section 196(d) of this title; and 

(F) perform such other activities relating 
to the developmental test and evaluation ac- 
tivities of the Department of Defense as the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics may prescribe. 

(6) Access to records. — The Secretary of 
Defense shall ensure that the Deputy Assist- 
ant Secretary has access to all records and 
data of the Department of Defense (including 
the records and data of each military depart- 
ment and including classified and proprietary 
information, as appropriate) that the Deputy 
Assistant Secretary considers necessary in 
order to carry out the Deputy Assistant Sec- 
retary's duties under this subsection. 

(7) Concurrent service as director of de- 
partment of defense test resources man- 
agement center. — The individual serving as 
the Deputy Assistant Secretary of Defense for 
Developmental Test and Evaluation may also 
serve concurrently as the Director of the De- 
partment of Defense Test Resource Manage- 
ment Center under section 196 of this title. 

(b) Deputy Assistant Secretary of Defense 
for Systems Engineering. — 

(1) Appointment. — There is a Deputy Assist- 
ant Secretary of Defense for Systems Engi- 
neering, who shall be appointed by the Sec- 
retary of Defense from among individuals with 
an expertise in systems engineering and devel- 
opment planning. 

(2) Principal advisor for systems engi- 
neering and development planning.— The 
Deputy Assistant Secretary shall be the prin- 
cipal advisor to the Secretary of Defense and 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics on systems en- 
gineering and development planning in the De- 
partment of Defense. 

(3) Supervision.— The Deputy Assistant Sec- 
retary shall be subject to the supervision of 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics and shall re- 
port to the Under Secretary. 

(4) Coordination with deputy assistant 
secretary of defense for developmental 
test and evaluation.— The Deputy Assistant 
Secretary of Defense for Systems Engineering 
shall closely coordinate with the Deputy As- 
sistant Secretary of Defense for Develop- 
mental Test and Evaluation to ensure that the 
developmental test and evaluation activities 
of the Department of Defense are fully inte- 
grated into and consistent with the systems 
engineering and development planning proc- 
esses of the Department. 

(5) Duties. — The Deputy Assistant Secretary 
shall — 



(A) develop policies and guidance for — 

(i) the use of systems engineering prin- 
ciples and best practices, generally; 

(ii) the use of systems engineering ap- 
proaches to enhance reliability, availabil- 
ity, and maintainability on major defense 
acquisition programs; 

(iii) the development of systems engi- 
neering master plans for major defense ac- 
quisition programs including systems en- 
gineering considerations in support of 
lifecycle management and sustainability; 
and 

(iv) the inclusion of provisions relating 
to systems engineering and reliability 
growth in requests for proposals; 

(B) review and approve the systems engi- 
neering master plan for each major defense 
acquisition program; 

(C) monitor and review the systems engi- 
neering and development planning activities 
of the major defense acquisition programs; 

(D) provide advocacy, oversight, and guid- 
ance to elements of the acquisition work- 
force responsible for systems engineering, 
development planning, and lifecycle man- 
agement and sustainability functions; 

(E) provide input on the inclusion of sys- 
tems engineering requirements in the proc- 
ess for consideration of joint military re- 
quirements by the Joint Requirements Over- 
sight Council pursuant to section 181 of this 
title, including specific input relating to 
each capabilities development document; 

(F) periodically review the organizations 
and capabilities of the military departments 
with respect to systems engineering, devel- 
opment planning, and lifecycle management 
and sustainability, and identify needed 
changes or improvements to such organiza- 
tions and capabilities; and 

(G) perform such other activities relating 
to the systems engineering and development 
planning activities of the Department of De- 
fense as the Under Secretary of Defense for 
Acquisition, Technology, and Logistics may 
prescribe. 

(6) Access to records.— The Deputy Assist- 
ant Secretary shall have access to any records 
or data of the Department of Defense (includ- 
ing the records and data of each military de- 
partment and including classified and propri- 
etary information as appropriate) that the 
Deputy Assistant Secretary considers nec- 
essary to review in order to carry out the Dep- 
uty Assistant Secretary's duties under this 
subsection. 

(c) Support of Mdaps by Chief Develop- 
mental Tester and Lead Developmental Test 
and Evaluation Organization. — 

(1) Support. — The Secretary of Defense shall 
require that each major defense acquisition 
program be supported by — 

(A) a chief developmental tester; and 

(B) a governmental test agency, serving as 
lead developmental test and evaluation or- 
ganization for the program. 

(2) Responsibilities of chief develop- 
mental tester. — The chief developmental 
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tester for a major defense acquisition program 
shall be responsible for — 

(A) coordinating the planning, manage- 
ment, and oversight of all developmental 
test and evaluation activities for the pro- 
gram; 

(B) maintaining insight into contractor 
activities under the program and overseeing 
the test and evaluation activities of other 
participating government activities under 
the program; and 

(C) helping program managers make tech- 
nically informed, objective judgments about 
contractor developmental test and evalua- 
tion results under the program. 

(3) Responsibilities of lead develop- 
mental TEST AND EVALUATION ORGANIZATION. — 

The lead developmental test and evaluation 
organization for a major defense acquisition 
program shall be responsible for — 

(A) providing technical expertise on test- 
ing and evaluation issues to the chief devel- 
opmental tester for the program; 

(B) conducting developmental testing and 
evaluation activities for the program, as di- 
rected by the chief developmental tester; 
and 

(C) assisting the chief developmental test- 
er in providing oversight of contractors 
under the program and in reaching tech- 
nically informed, objective judgments about 
contractor developmental test and evalua- 
tion results under the program. 

(d) Joint Annual Report. — Not later than 
March 31 each year, beginning in 2010, the Dep- 
uty Assistant Secretary of Defense for Develop- 
mental Test and Evaluation and the Deputy As- 
sistant Secretary of Defense for Systems Engi- 
neering shall jointly submit to the congres- 
sional defense committees a report on the ac- 
tivities undertaken pursuant to subsections (a) 
and (b) during the preceding year. Each report 
shall include a section on activities relating to 
the major defense acquisition programs which 
shall set forth, at a minimum, the following: 

(1) A discussion of the extent to which the 
major defense acquisition programs are fulfill- 
ing the objectives of their systems engineering 
master plans and developmental test and eval- 
uation plans. 

(2) A discussion of the waivers of and devi- 
ations from requirements in test and evalua- 
tion master plans, systems engineering master 
plans, and other testing requirements that oc- 
curred during the preceding year with respect 
to such programs, any concerns raised by such 
waivers or deviations, and the actions that 
have been taken or are planned to be taken to 
address such concerns. 

(3) An assessment of the organization and 
capabilities of the Department of Defense for 
systems engineering, development planning, 
and developmental test and evaluation with 
respect to such programs. 

(4) Any comments on such report that the 
Secretary of Defense considers appropriate. 

(e) Joint Guidance.— The Deputy Assistant 
Secretary of Defense for Developmental Test 
and Evaluation and the Deputy Assistant Sec- 
retary of Defense for Systems Engineering shall 



jointly, in coordination with the official des- 
ignated by the Secretary of Defense under sec- 
tion 103 of the Weapon Systems Acquisition Re- 
form Act of 2009, issue guidance on the follow- 
ing: 

(1) The development and tracking of detailed 
measurable performance criteria as part of the 
systems engineering master plans and the de- 
velopmental test and evaluation plans within 
the test and evaluation master plans of major 
defense acquisition programs. 

(2) The use of developmental test and eval- 
uation to measure the achievement of specific 
performance objectives within a systems engi- 
neering master plan. 

(3) A system for storing and tracking infor- 
mation relating to the achievement of the per- 
formance criteria and objectives specified pur- 
suant to this subsection. 

(f) Major Defense Acquisition Program De- 
fined. — In this section, the term "major defense 
acquisition program" has the meaning given 
that term in section 2430 of this title. 

(Added Pub. L. 111-23, title I, § 102(a)(1), May 22, 
2009, 123 Stat. 1710, §139d; renumbered §139b and 
amended Pub. L. 111-383, div. A, title IX, § 901(e), 
(f), (k)(l)(E), title X, § 1075(b)(6), Jan. 7, 2011, 124 
Stat. 4321, 4322, 4325, 4369; Pub. L. 112-81, div. A, 
title VIII, § 835(b), Dec. 31, 2011, 125 Stat. 1507.) 

References in Text 

Section 103 of the Weapon Systems Acquisition Re- 
form Act of 2009, referred to in subsec. (d), is section 103 
of Pub. L. 111-23, which was redesignated as section 2438 
of this title. 

Prior Provisions 

A prior section 139b was renumbered section 138c of 
this title. 

Another prior section 139b was renumbered section 
2433 of this title. 

Amendments 

2011— Pub. L. 111-383, §901(k)(l)(B), substituted "Dep- 
uty Assistant Secretary of Defense for Developmental 
Test and Evaluation; Deputy Assistant Secretary of 
Defense for Systems Engineering-: joint guidance" for 
"Director of Developmental Test and Evaluation; Di- 
rector of Systems Engineering: joint guidance" in sec- 
tion catchline. 

Pub. L. 111-383, § 901(f), renumbered section 139d of 
this title as this section. 

Pub. L. 111-383, §901(e)(l), (2), substituted "Deputy 
Assistant Secretary of Defense for Developmental Test 
and Evaluation" for "Director of Developmental Test 
and Evaluation" and "Deputy Assistant Secretary of 
Defense for Systems Engineering" for "Director of Sys- 
tems Engineering" wherever appearing in text. 

Subsec. (a). Pub. L. 111-383, § 901(e)(3)(A), substituted 
"Deputy Assistant Secretary of Defense for Develop- 
mental Test and Evaluation" for "Director of Develop- 
mental Test and Evaluation" in heading. 

Subsec. (a)(2), (3). Pub. L. 111-383, § 901(e)(3)(B), sub- 
stituted "Deputy Assistant Secretary" for "Director". 

Subsec. (a)(4). Pub. L. 111-383, § 901(e)(3)(C), sub- 
stituted "Coordination with deputy assistant sec- 
retary of defense for systems engineering" for "Co- 
ordination with director of systems engineering" in 
heading. 

Subsec. (a)(5). Pub. L. 111-383, § 901(e)(3)(D), sub- 
stituted "Deputy Assistant Secretary" for "Director" 
in introductory provisions. 

Subsec. (a)(6). Pub. L. 111-383, § 1075(b)(6), which di- 
rected amendment of section 139d of this title by sub- 
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stituting "proprietary" for "propriety" in subsec. 
(a)(6), was executed to this section, to reflect the prob- 
able intent of Congress and the renumbering- of section 
139d of this title as this section by Pub. L. 111-383, 
§ 901(f). See above. 

Pub. L. 111-383, § 901(e)(3)(B), (B), substituted "Deputy 
Assistant Secretary" for "Director" in two places and 
substituted "Deputy Assistant Secretary's" for "Direc- 
tor's". 

Subsec. (b). Pub. L. 111-383, § 901(e)(4)(A), substituted 
"Deputy Assistant Secretary of Defense for Systems 
Engineering" for "Director of Systems Engineering" in 
heading. 

Subsec. (b)(2), (3). Pub. L. 111-383, § 901(e)(4)(B), sub- 
stituted "Deputy Assistant Secretary" for "Director". 

Subsec. (b)(4). Pub. L. 111-383, § 901(e)(4)(C), sub- 
stituted "Coordination with deputy assistant sec- 
retary OP DEFENSE FOR DEVELOPMENTAL TEST AND 

evaluation" for "Coordination with director of de- 
velopmental test and evaluation" in heading. 

Subsec. (b)(5). Pub. L. 111-383, § 901(e)(4)(B), sub- 
stituted "Deputy Assistant Secretary" for "Director" 
in introductory provisions. 

Subsec. (b)(6). Pub. L. 111-383, § 901(e)(4)(B), (D), sub- 
stituted "Deputy Assistant Secretary" for "Director" 
in two places and substituted "Deputy Assistant Sec- 
retary's" for "Director's". 

Subsecs. (c) to (f). Pub. L. 112-81 added subsec. (c) and 
redesignated former subsecs. (c) to (e) as (d) to (f), re- 
spectively. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 139c. Deputy Assistant Secretary of Defense for 
Manufacturing and Industrial Base Policy 

(a) Appointment. — There is a Deputy Assist- 
ant Secretary of Defense for Manufacturing and 
Industrial Base Policy, who shall be appointed 
by the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics and shall report 
to the Under Secretary. 

(b) Responsibilities.— The Deputy Assistant 
Secretary of Defense for Manufacturing and In- 
dustrial Base Policy shall be the principal advi- 
sor to the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics in the per- 
formance of the Under Secretary's duties relat- 
ing to the following: 

(1) Providing input on industrial base mat- 
ters to strategy reviews, including quadren- 
nial defense reviews conducted pursuant to 
section 118 of this title. 

(2) Establishing policies of the Department 
of Defense for maintenance of the defense in- 
dustrial base of the United States. 

(3) Providing recommendations to the Under 
Secretary on budget matters pertaining to the 
industrial base. 

(4) Providing recommendations to the Under 
Secretary on supply chain management and 
supply chain vulnerability. 

(5) Providing input on industrial base mat- 
ters to defense acquisition policy guidance. 

(6) Establishing the national security objec- 
tives concerning the national technology and 
industrial base required under section 2501 of 
this title. 

(7) Executing the national defense program 
for analysis of the national technology and in- 
dustrial base required under section 2503 of 
this title. 



(8) Performing the national technology and 
industrial base periodic defense capability as- 
sessments required under section 2505 of this 
title. 

(9) Establishing the technology and indus- 
trial base policy guidance required under sec- 
tion 2506 of this title. 

(10) Executing the authorities of the Manu- 
facturing Technology Program under section 
2521 of this title. 

(11) Carrying out the activities of the De- 
partment of Defense relating to the Defense 
Production Act Committee established under 
section 722 of the Defense Production Act of 
1950 (50 U.S.C. App. 2171). 

(12) Consistent with section 2(b) of the De- 
fense Production Act of 1950 (50 U.S.C. App. 
2062(b)), executing other applicable authorities 
provided under the Defense Production Act of 
1950 (50 U.S.C. App. 2061 et seq.), including au- 
thorities under titles I and III of such Act. 

(13) Establishing policies related to inter- 
national technology security and export con- 
trol issues. 

(14) Establishing policies related to indus- 
trial independent research and development 
programs under section 2372 of this title. 

(15) Such other duties as are assigned by the 
Under Secretary. 

(c) Rule of Construction. — Nothing in sub- 
section (b)(9) may be construed to limit the au- 
thority or modify the policies of the Committee 
on Foreign Investment in the United States es- 
tablished under section 721(k) of the Defense 
Production Act of 1950 (50 U.S.C. App. 2170(k)). 

(Added §139e and renumbered §139c, Pub. L. 

111- 383, div. A, title VII, § 896(a), title IX, § 901(f), 
Jan. 7, 2011, 124 Stat. 4314, 4322; amended Pub. L. 

112- 81, div. A, title VIII, §855, Dec. 31, 2011, 125 
Stat. 1521.) 

References in Text 

The Defense Production Act of 1950, referred to in 
subsec. (b)(12), is act Sept. 8, 1950, ch. 932, 64 Stat. 798, 
which is classified generally to section 2061 et seq. of 
Title 50, Appendix, War and National Defense. Title I of 
the Act is classified generally to section 2071 et seq. of 
Title 50, Appendix. Title III of the Act is classified gen- 
erally to section 2091 et seq. of Title 50, Appendix. For 
complete classification of this Act to the Code, see sec- 
tion 2061 of Title 50, Appendix, and Tables. 

Prior Provisions 

A prior section 139c was renumbered section 139a of 
this title. 

Another prior section 139c was renumbered section 
2434 of this title. 

Amendments 

2011— Pub. L. 111-383, § 901(f), renumbered section 139e 
of this title as this section. 

Subsec. (b)(12). Pub. L. 112-81, which directed amend- 
ment of section 139e of this title by substituting "titles 
I and III" for "titles I and II" in subsec. (b)(12), was ex- 
ecuted to this section, to reflect the probable intent of 
Congress and the renumbering of section 139e of this 
title as this section by Pub. L. 111-383, § 901(f). See 
above. 

Effective Date of 2011 Amendment 

Amendment by section 901(f) of Pub. L. 111-383 effec- 
tive Jan. 1, 2011, see section 901(p) of Pub. L. 111-383, set 
out as a note under section 131 of this title. 
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[§§ 139d, 139e. Renumbered §§ 139b, 139c] 
§ 140. General Counsel 

(a) There is a General Counsel of the Depart- 
ment of Defense, appointed from civilian life by 
the President, by and with the advice and con- 
sent of the Senate. 

(b) The General Counsel is the chief legal offi- 
cer of the Department of Defense. He shall per- 
form such functions as the Secretary of Defense 
may prescribe. 

(Added Pub. L. 87-651, title II, §202, Sept. 7, 1962, 
76 Stat. 519, §137; amended Pub. L. 88-426, title 
III, §305(9), Aug. 14, 1964, 78 Stat. 423; renum- 
bered §139 and amended Pub. L. 99-433, title I, 
§§ 101(a)(7), 110(d)(ll), Oct. 1, 1986, 100 Stat. 995, 
1003; renumbered §140, Pub. L. 103-160, div. A, 
title IX, § 901(a)(1), Nov. 30, 1993, 107 Stat. 1726.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


137(a) 


[Uncodified: 1953 Reorg. 


1953 Reorg. Plan No. 6, 




Plan No. 6, eff. June 30, 


eff. June 30. 1953, §4. 67 




1953, §4 (1st 25 words of 


Stat. 639. 




1st sentence), 67 Stat. 






639]. 




137(b) 


[Uncodified: 1953 Reorg. 
Plan No. 6, eff. June 30, 
1953, §4 (1st sentence, 
less 1st 25 words), 67 
Stat. 639]. 




137(c) 


[Uncodified: 1953 Reorg. 
Plan No. 6, eff. June 30, 
1953, §4 (2d sentence), 
67 Stat. 639]. 





In subsection (b), the words "from time to time" are 
omitted as surplusage. 

Prior Provisions 

A prior section 140 was renumbered section 141 of this 
title. 

Another prior section 140 was renumbered section 127 
of this title. 

Amendments 

1993— Pub. L. 103-160 renumbered section 139 of this 
title as this section. 

1986— Pub. L. 99-433, §§ 101(a)(7), 110(d)(ll), renumbered 
section 137 of this title as this section, and struck out 
": powers and duties" at end of section catchline. 

1964— Subsec. (c). Pub. L. 88-426 repealed subsec. (c) 
which related to compensation of General Counsel. See 
section 5315 of Title 5, Government Organization and 
Employees. 

Effective Date of 1964 Amendment 

For effective date of amendment by Pub. L. 88-426, 
see section 501 of Pub. L. 88-426. 

[§ 140a. Renumbered §422] 

Prior Provisions 

A prior section 140a was renumbered section 421 of 
this title. 

[§ 140b. Renumbered §423] 

Prior Provisions 

A prior section 140b was renumbered section 129 of 
this title. 

[§ 140c. Renumbered § 130] 

§ 141. Inspector General 

(a) There is an Inspector General of the De- 
partment of Defense, who is appointed as pro- 



vided in section 3 of the Inspector General Act 
of 1978 (Public Law 95-452; 5 U.S.C. App. 3). 

(b) The Inspector General performs the duties, 
has the responsibilities, and exercises the pow- 
ers specified in the Inspector General Act of 
1978. 

(Added Pub. L. 99-433, title I, §108, Oct. 1, 1986, 
100 Stat. 998, §140; renumbered §141, Pub. L. 
103-160, div. A, title IX, § 901(a)(1), Nov. 30, 1993, 
107 Stat. 1726.) 

References in Text 

The Inspector General Act of 1978, referred to in text, 
is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, as amended, 
which is set out in the Appendix to Title 5, Government 
Organization and Employees. 

Prior Provisions 

A prior section 141 was renumbered section 138d of 
this title. 

Another prior section 141 of this title was contained 
in chapter 5 of this title, prior to amendment by Pub. 
L. 99-433. See note preceding section 151 of this title. 

Amendments 

1993— Pub. L. 103-160 renumbered section 140 of this 
title as this section. 

[§ 142. Renumbered § 138d] 

Prior Provisions 

A prior section 142 of this title was contained in chap- 
ter 5 of this title, prior to amendment by Pub. L. 99-433. 
See note preceding section 151 of this title. 

§ 143. Office of the Secretary of Defense person- 
nel: limitation 

(a) Permanent Limitation on OSD Person- 
nel. — The number of OSD personnel may not ex- 
ceed 3,767. 

(b) OSD Personnel Defined. — For purposes of 
this section, the term "OSD personnel" means 
military and civilian personnel of the Depart- 
ment of Defense who are assigned to, or em- 
ployed in, functions in the Office of the Sec- 
retary of Defense (including Direct Support Ac- 
tivities of that Office and the Washington Head- 
quarters Services of the Department of Defense). 

(c) Limitation on Reassignment of Func- 
tions. — In carrying out reductions in the num- 
ber of personnel assigned to, or employed in, the 
Office of the Secretary of Defense in order to 
comply with this section, the Secretary of De- 
fense may not reassign functions solely in order 
to evade the requirements contained in this sec- 
tion. 

(Added Pub. L. 105-85, div. A, title IX, § 911(d)(1), 
Nov. 18, 1997, 111 Stat. 1859; amended Pub. L. 
106-65, div. A, title IX, § 921(c), Oct. 5, 1999, 113 
Stat. 723.) 

Codification 

Section, as added by Pub. L. 105-85, consists of text of 
Pub. L. 104-201, div. A, title IX, §903(a)-(f>, Sept. 23, 
1996, 110 Stat. 2617. Section 903 of Pub. L. 104-201, which 
was formerly set out as a note under section 131 of this 
title, was repealed by Pub. L. 105-85, div. A, title IX, 
§ 911(d)(3), Nov. 18, 1997, 111 Stat. 1860. 

Amendments 

1999— Subsec. (a). Pub. L. 106-65, § 921(c)(1), sub- 
stituted "The number" for "Effective October 1, 1999, 
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the number" and "3,767" for "75 percent of the baseline 
number". 

Subsec. (b). Pub. L. 106-65, § 921(c)(2), (3), redesignated 
subsec. (d) as (b) and struck out heading and text of 
former subsec. (b). Text read as follows: "The number 
of OSD personnel — 

"(1) as of October 1, 1997, may not exceed 85 percent 
of the baseline number; and 

"(2) as of October 1, 1998, may not exceed 80 percent 
of the baseline number." 

Subsec. (c). Pub. L. 106-65, § 921(c)(2), (3), redesignated 
subsec. (e) as (c) and struck out heading and text of 
former subsec. (c). Text read as follows: "For purposes 
of this section, the term 'baseline number' means the 
number of OSD personnel as of October 1, 1994." 

Subsecs. (d), (e). Pub. L. 106-65, § 921(c)(3), redesig- 
nated subsecs. (d) and (e) as (b) and (c), respectively. 

Subsec. (f). Pub. L. 106-65, § 921(c)(2), struck out head- 
ing and text of subsec. (f). Text read as follows: "If the 
Secretary of Defense determines, and certifies to Con- 
gress, that the limitation in subsection (b) with respect 
to any fiscal year would adversely affect United States 
national security, the Secretary may waive the limita- 
tion under that subsection with respect to that fiscal 
year. If the Secretary of Defense determines, and cer- 
tifies to Congress, that the limitation in subsection (a) 
during fiscal year 1999 would adversely affect United 
States national security, the Secretary may waive the 
limitation under that subsection with respect to that 
fiscal year. The authority under this subsection may be 
used only once, with respect to a single fiscal year." 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title IX, § 921(c), Oct. 5, 1999, 113 
Stat. 723, provided that the amendment made by sec- 
tion 921(c) is effective Oct. 1, 1999. 

Exceptions and Adjustments to Limitations on 
Personnel 

Pub. L. 110-417, [div. A], title XI, §1111, Oct. 14, 2008, 
122 Stat. 4619, as amended by Pub. L. 111-84, div. A, title 
XI, § 1109(a), Oct. 28, 2009, 123 Stat. 2492; Pub. L. 111-383, 
div. A, title X, § 1075(e)(17), Jan. 7, 2011, 124 Stat. 4375, 
provided that: 

"(a) Exception to Limitations on Personnel. — For 
fiscal year 2009 and fiscal years thereafter, the baseline 
personnel limitations in sections 143, 194, 3014, 5014, and 
8014 of title 10, United States Code (as adjusted pursu- 
ant to subsection (b)), shall not apply to — 

"(1) acquisition personnel hired pursuant to the ex- 
pedited hiring authority provided in section 1705(h) of 
title 10, United States Code, as amended by section 
833 of this Act, or otherwise hired with funds in the 
Department of Defense Acquisition Workforce Devel- 
opment Fund established in accordance with section 
1705(a) of such title; or 

"(2) personnel hired pursuant to a shortage cat- 
egory designation by the Secretary of Defense or the 
Director of the Office of Personnel Management. 
"(b) Authority to Adjust Limitations on Person- 
nel. — For fiscal year 2009 and fiscal years thereafter, 
the Secretary of Defense or a Secretary of a military 
department may adjust the baseline personnel limita- 
tions in sections 143, 194, 3014, 5014 and 8014 of title 10, 
United States Code, to — 

"(1) fill a gap in the civilian workforce of the De- 
partment of Defense identified by the Secretary of 
Defense in a strategic human capital plan submitted 
to Congress in accordance with the requirements of 
section 115b of such title; or 

"(2) accommodate increases in workload or modify 
the type of personnel required to accomplish work, 
for any of the following purposes: 

"(A) Performance of inherently governmental 
functions. 

"(B) Performance of work pursuant to section 
2463 of title 10, United States Code. 

"(C) Ability to maintain sufficient organic exper- 
tise and technical capability. 



"(D) Performance of work that, while the position 
may not exercise an inherently governmental func- 
tion, nevertheless should be performed only by offi- 
cers or employees of the Federal Government or 
members of the Armed Forces because of the criti- 
cal nature of the work." 

§ 144. Director of Small Business Programs 

(a) Director. — There is a Director of Small 
Business Programs in the Department of De- 
fense. The Director is appointed by the Sec- 
retary of Defense. 

(b) Office of Small Business Programs. — 
The Office of Small Business Programs of the 
Department of Defense is the office that is es- 
tablished within the Office of the Secretary of 
Defense under section 15(k) of the Small Busi- 
ness Act (15 U.S.C. 644(k)). The Director of Small 
Business Programs is the head of such office. 

(c) Duties and Powers. — (1) The Director of 
Small Business Programs shall, subject to para- 
graph (2), perform such duties regarding small 
business programs of the Department of De- 
fense, and shall exercise such powers regarding 
those programs, as the Secretary of Defense 
may prescribe. 

(2) Section 15(k) of the Small Business Act (15 
U.S.C. 644(k)), except for the designations of the 
Director and the Office, applies to the Director 
of Small Business Programs. 

(Added Pub. L. 109-163, div. A, title IX, § 904(b)(1), 
Jan. 6, 2006, 119 Stat. 3400.) 

Change of Name 

Pub. L. 109-163, div. A, title IX, § 904(a), Jan. 6, 2006, 
119 Stat. 3399, provided that: 

"(1) Positions redesignated. — The following posi- 
tions within the Department of Defense are redesig- 
nated as follows: 

"(A) The Director of Small and Disadvantaged 
Business Utilization of the Department of Defense is 
redesignated as the Director of Small Business Pro- 
grams of the Department of Defense. 

"(B) The Director of Small and Disadvantaged Busi- 
ness Utilization of the Department of the Army is re- 
designated as the Director of Small Business Pro- 
grams of the Department of the Army. 

"(C) The Director of Small and Disadvantaged Busi- 
ness Utilization of the Department of the Navy is re- 
designated as the Director of Small Business Pro- 
grams of the Department of the Navy. 

"(D) The Director of Small and Disadvantaged 
Business Utilization of the Department of the Air 
Force is redesignated as the Director of Small Busi- 
ness Programs of the Department of the Air Force. 
"(2) Offices redesignated. — The following offices 
within the Department of Defense are redesignated as 
follows: 

"(A) The Office of Small and Disadvantaged Busi- 
ness Utilization of the Department of Defense is re- 
designated as the Office of Small Business Programs 
of the Department of Defense. 

"(B) The Office of Small and Disadvantaged Busi- 
ness Utilization of the Department of the Army is re- 
designated as the Office of Small Business Programs 
of the Department of the Army. 

"(C) The Office of Small and Disadvantaged Busi- 
ness Utilization of the Department of the Navy is re- 
designated as the Office of Small Business Programs 
of the Department of the Navy. 

"(D) The Office of Small and Disadvantaged Busi- 
ness Utilization of the Department of the Air Force 
is redesignated as the Office of Small Business Pro- 
grams of the Department of the Air Force. 
"(3) References. — Any reference in any law, regula- 
tion, document, paper, or other record of the United 
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States to a position or office redesignated by paragraph 
(1) or (2) shall be deemed to be a reference to the posi- 
tion or office as so redesignated." 

CHAPTER 5— JOINT CHIEFS OF STAFF 

Sec. 

151. Joint Chiefs of Staff: composition; functions. 

152. Chairman: appointment; grade and rank. 

153. Chairman: functions. 

154. Vice Chairman. 

155. Joint Staff. 

156. Legal Counsel to the Chairman of the Joint 

Chiefs of Staff. 

Prior Provisions 

A prior chapter 5 related to Joint Chiefs of Staff, 
prior to the general revision of this chapter by Pub. L. 
99-433, title II, §201, Oct. 1, 1986, 100 Stat. 1004, consisted 
of sections 141 to 143 as follows: 

Section 141, acts Aug. 10, 1956, ch. 1041, 70A Stat. 6; 
Aug. 6, 1958, Pub. L. 85-599, §7, 72 Stat. 519; Sept. 7, 1962, 
Pub. L. 87-651, title II, §204, 76 Stat. 519; Oct. 20, 1978, 
Pub. L. 95-485, title VIII, §807, 92 Stat. 1622, provided for 
composition and functions of Joint Chiefs. See section 
151 of this title. 

Section 142, acts Aug. 10, 1956, ch. 1041, 70A Stat. 7; 
Sept. 7, 1962, Pub. L. 87-649, §14c(l), 76 Stat. 501; Oct. 19, 
1984, Pub. L. 98-525, title XIII, § 1301(b), 98 Stat. 2611, 
provided for appointment and duties of Chairman of 
Joint Chiefs. See sections 152 and 153 of this title. 

Section 143, acts Aug. 10, 1956, ch. 1041, 70A Stat. 7; 
Aug. 6, 1958, Pub. L. 85-599, §5(a), 72 Stat. 517; Oct. 19, 
1984, Pub. L. 98-525, title XIII, § 1301(c), 98 Stat. 2611, 
provided for a Joint Staff. See section 155 of this title. 

Amendments 

2008— Pub. L. 110-417, [div. A], title X, § 1061(a)(2), Oct. 
14, 2008, 122 Stat. 4612, inserted period at end of item 
156. 

Pub. L. 110-181, div. A, title V, § 543(e)(2), Jan. 28, 2008, 
122 Stat. 115, added item 156. 

1987— Pub. L. 100-180, div. A, title XIII, § 1314(b)(1)(B), 
Dec. 4, 1987, 101 Stat. 1175, substituted "grade and 
rank" for "rank" in item 152. 

1986— Pub. L. 99-433, title II, §201, Oct. 1, 1986, 100 
Stat. 1005, amended chapter 5 heading and analysis gen- 
erally, substituting items 151-155 for items 141-143. 

§ 151. Joint Chiefs of Staff: composition; func- 
tions 

(a) Composition. — There are in the Depart- 
ment of Defense the Joint Chiefs of Staff, head- 
ed by the Chairman of the Joint Chiefs of Staff. 
The Joint Chiefs of Staff consist of the follow- 
ing: 

(1) The Chairman. 

(2) The Vice Chairman. 

(3) The Chief of Staff of the Army. 

(4) The Chief of Naval Operations. 

(5) The Chief of Staff of the Air Force. 

(6) The Commandant of the Marine Corps. 

(7) The Chief of the National Guard Bureau. 

(b) Function as Military Advisers.— (1) The 
Chairman of the Joint Chiefs of Staff is the prin- 
cipal military adviser to the President, the Na- 
tional Security Council, the Homeland Security 
Council, and the Secretary of Defense. 

(2) The other members of the Joint Chiefs of 
Staff are military advisers to the President, the 
National Security Council, the Homeland Secu- 
rity Council, and the Secretary of Defense as 
specified in subsections (d) and (e). 

(c) Consultation by Chairman.— (1) In carry- 
ing out his functions, duties, and responsibil- 



ities, the Chairman shall, as he considers appro- 
priate, consult with and seek the advice of— 

(A) the other members of the Joint Chiefs of 
Staff; and 

(B) the commanders of the unified and speci- 
fied combatant commands. 

(2) Subject to subsection (d), in presenting ad- 
vice with respect to any matter to the Presi- 
dent, the National Security Council, the Home- 
land Security Council, or the Secretary of De- 
fense, the Chairman shall, as he considers appro- 
priate, inform the President, the National Secu- 
rity Council, the Homeland Security Council, or 
the Secretary of Defense, as the case may be, of 
the range of military advice and opinion with 
respect to that matter. 

(d) Advice and Opinions of Members Other 
Than Chairman.— (1) A member of the Joint 
Chiefs of Staff (other than the Chairman) may 
submit to the Chairman advice or an opinion in 
disagreement with, or advice or an opinion in 
addition to, the advice presented by the Chair- 
man to the President, the National Security 
Council, the Homeland Security Council, or the 
Secretary of Defense. If a member submits such 
advice or opinion, the Chairman shall present 
the advice or opinion of such member at the 
same time he presents his own advice to the 
President, the National Security Council, the 
Homeland Security Council, or the Secretary of 
Defense, as the case may be. 

(2) The Chairman shall establish procedures to 
ensure that the presentation of his own advice 
to the President, the National Security Council, 
the Homeland Security Council, or the Sec- 
retary of Defense is not unduly delayed by rea- 
son of the submission of the individual advice or 
opinion of another member of the Joint Chiefs of 
Staff. 

(e) Advice on Request. — The members of the 
Joint Chiefs of Staff, individually or collec- 
tively, in their capacity as military advisers, 
shall provide advice to the President, the Na- 
tional Security Council, the Homeland Security 
Council, or the Secretary of Defense on a par- 
ticular matter when the President, the National 
Security Council, the Homeland Security Coun- 
cil, or the Secretary requests such advice. 

(f) Recommendations to Congress. — After 
first informing the Secretary of Defense, a mem- 
ber of the Joint Chiefs of Staff may make such 
recommendations to Congress relating to the 
Department of Defense as he considers appro- 
priate. 

(g) Meetings of JCS.— (1) The Chairman shall 
convene regular meetings of the Joint Chiefs of 
Staff. 

(2) Subject to the authority, direction, and 
control of the President and the Secretary of 
Defense, the Chairman shall — 

(A) preside over the Joint Chiefs of Staff; 

(B) provide agenda for the meetings of the 
Joint Chiefs of Staff (including, as the Chair- 
man considers appropriate, any subject for the 
agenda recommended by any other member of 
the Joint Chiefs of Staff); 

(C) assist the Joint Chiefs of Staff in carry- 
ing on their business as promptly as prac- 
ticable; and 

(D) determine when issues under consider- 
ation by the Joint Chiefs of Staff shall be de- 
cided. 



§152 



TITLE 10— ARMED FORCES 



Page 148 



(Added Pub. L. 99-433, title II, §201, Oct. 1, 1986, 
100 Stat. 1005; amended Pub. L. 102-484, div. A, 
title IX, § 911(a), Oct. 23, 1992, 106 Stat. 2473; Pub. 
L. 109-163, div. A, title IX, § 908(a), Jan. 6, 2006, 
119 Stat. 3403; Pub. L. 112-81, div. A, title V, 
§ 512(a), Dec. 31, 2011, 125 Stat. 1393.) 

Amendments 

2011— Subsec. (a)(7). Pub. L. 112-81 added par. (7). 

2006— Subsecs. (b), (c)(2), (d), (e). Pub. L. 109-163 in- 
serted "the Homeland Security Council," after "the 
National Security Council," wherever appearing. 

1992— Subsec. (a)(2) to (6). Pub. L. 102-484 added par. 
(2) and redesignated former pars. (2) to (5) as (3) to (6), 
respectively. 

§ 152. Chairman: appointment; grade and rank 

(a) Appointment; Term of Office— (1) There 
is a Chairman of the Joint Chiefs of Staff, ap- 
pointed by the President, by and with the advice 
and consent of the Senate, from the officers of 
the regular components of the armed forces. The 
Chairman serves at the pleasure of the President 
for a term of two years, beginning on October 1 
of odd-numbered years. Subject to paragraph (3), 
an officer serving as Chairman may be reap- 
pointed in the same manner for two additional 
terms. However, in time of war there is no limit 
on the number of reappointments. 

(2) In the event of the death, retirement, res- 
ignation, or reassignment of the officer serving 
as Chairman before the end of the term for 
which the officer was appointed, an officer ap- 
pointed to fill the vacancy shall serve as Chair- 
man only for the remainder of the original term, 
but may be reappointed as provided in para- 
graph (1). 

(3) An officer may not serve as Chairman or 
Vice Chairman of the Joint Chiefs of Staff if the 
combined period of service of such officer in 
such positions exceeds six years. However, the 
President may extend to eight years the com- 
bined period of service an officer may serve in 
such positions if he determines such action is in 
the national interest. The limitations of this 
paragraph do not apply in time of war. 

(b) Requirement for Appointment. — (1) The 
President may appoint an officer as Chairman of 
the Joint Chiefs of Staff only if the officer has 
served as — 

(A) the Vice Chairman of the Joint Chiefs of 
Staff; 

(B) the Chief of Staff of the Army, the Chief 
of Naval Operations, the Chief of Staff of the 
Air Force, or the Commandant of the Marine 
Corps; or 

(C) the commander of a unified or specified 
combatant command. 

(2) The President may waive paragraph (1) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(c) Grade and Rank. — The Chairman, while so 
serving, holds the grade of general or, in the 
case of an officer of the Navy, admiral and out- 
ranks all other officers of the armed forces. 
However, he may not exercise military com- 
mand over the Joint Chiefs of Staff or any of the 
armed forces. 

(Added Pub. L. 99-433, title II, §201, Oct. 1, 1986, 
100 Stat. 1006; amended Pub. L. 100-180, div. A, 
title XIII, § 1314(b)(1)(A), Dec. 4, 1987, 101 Stat. 
1175.) 



Amendments 

1987— Pub. L. 100-180 substituted "grade and rank" for 
"rank" in section catchline. 

§ 153. Chairman: functions 

(a) Planning; Advice; Policy Formulation. — 
Subject to the authority, direction, and control 
of the President and the Secretary of Defense, 
the Chairman of the Joint Chiefs of Staff shall 
be responsible for the following: 

(1) Strategic Direction. — Assisting the 
President and the Secretary of Defense in pro- 
viding for the strategic direction of the armed 
forces. 

(2) Strategic Planning. — (A) Preparing 
strategic plans, including plans which conform 
with resource levels projected by the Sec- 
retary of Defense to be available for the period 
of time for which the plans are to be effective. 

(B) Preparing joint logistic and mobility 
plans to support those strategic plans and rec- 
ommending the assignment of logistic and mo- 
bility responsibilities to the armed forces in 
accordance with those logistic and mobility 
plans. 

(C) Performing net assessments to determine 
the capabilities of the armed forces of the 
United States and its allies as compared with 
those of their potential adversaries. 

(3) Contingency Planning; Preparedness.— 
(A) Providing for the preparation and review 
of contingency plans which conform to policy 
guidance from the President and the Secretary 
of Defense. 

(B) Preparing joint logistic and mobility 
plans to support those contingency plans and 
recommending the assignment of logistic and 
mobility responsibilities to the armed forces 
in accordance with those logistic and mobility 
plans. 

(C) Identifying the support functions that 
are likely to require contractor performance 
under those contingency plans, and the risks 
associated with the assignment of such func- 
tions to contractors. 

(D) Advising the Secretary on critical defi- 
ciencies and strengths in force capabilities (in- 
cluding manpower, logistic, and mobility sup- 
port) identified during the preparation and re- 
view of contingency plans and assessing the ef- 
fect of such deficiencies and strengths on 
meeting national security objectives and pol- 
icy and on strategic plans. 

(E) Establishing and maintaining, after con- 
sultation with the commanders of the unified 
and specified combatant commands, a uniform 
system of evaluating the preparedness of each 
such command to carry out missions assigned 
to the command. 

(4) Advice on Requirements, Programs, and 
Budget. — (A) Advising the Secretary, under 
section 163(b)(2) of this title, on the priorities 
of the requirements identified by the com- 
manders of the unified and specified combat- 
ant commands. 

(B) Advising the Secretary on the extent to 
which the program recommendations and 
budget proposals of the military departments 
and other components of the Department of 
Defense for a fiscal year conform with the pri- 
orities established in strategic plans and with 
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the priorities established for the requirements 
of the unified and specified combatant com- 
mands. 

(C) Submitting to the Secretary alternative 
program recommendations and budget propos- 
als, within projected resource levels and guid- 
ance provided by the Secretary, in order to 
achieve greater conformance with the prior- 
ities referred to in clause (B). 

(D) Recommending to the Secretary, in ac- 
cordance with section 166 of this title, a budg- 
et proposal for activities of each unified and 
specified combatant command. 

(E) Advising the Secretary on the extent to 
which the major programs and policies of the 
armed forces in the area of manpower and con- 
tractor support conform with strategic plans. 

(F) Assessing military requirements for de- 
fense acquisition programs. 

(5) Doctrine, Training, and Education.— (A) 
Developing doctrine for the joint employment 
of the armed forces. 

(B) Formulating policies for the joint train- 
ing of the armed forces. 

(C) Formulating policies for coordinating 
the military education and training of mem- 
bers of the armed forces. 

(6) Other Matters. — (A) Providing for rep- 
resentation of the United States on the Mili- 
tary Staff Committee of the United Nations in 
accordance with the Charter of the United Na- 
tions. 

(B) Performing such other duties as may be 
prescribed by law or by the President or the 
Secretary of Defense. 

(b) Risks Under National Military Strat- 
egy. — (1) Not later than January 1 of each odd- 
numbered year, the Chairman shall submit to 
the Secretary of Defense a report providing the 
Chairman's assessment of — 

(A) the nature and magnitude of the strate- 
gic and military risks associated with execut- 
ing the missions called for under the current 
National Military Strategy; and 

(B) the critical deficiencies and strengths in 
force capabilities (including manpower, logis- 
tics, intelligence, and mobility support) iden- 
tified during the preparation and review of 
contingency plans of each geographic combat- 
ant commander, and the effect of such defi- 
ciencies and strengths on strategic plans and 
on meeting national security objectives and 
policy. 

(2) The Secretary shall forward the report re- 
ceived under paragraph (1) in any year, with the 
Secretary's comments thereon (if any), to Con- 
gress with the Secretary's next transmission to 
Congress of the annual Department of Defense 
budget justification materials in support of the 
Department of Defense component of the budget 
of the President submitted under section 1105 of 
title 31 for the next fiscal year. If the Chair- 
man's assessment in such report in any year is 
that risk associated with executing the missions 
called for under the National Military Strategy 
is significant, or that critical deficiencies in 
force capabilities exist for a contingency plan, 
the Secretary shall include with the report as 
submitted to Congress the Secretary's plan for 
mitigating that risk or deficiency. 



(c) Annual Report on Combatant Command 
Requirements. — (1) At or about the time that 
the budget is submitted to Congress for a fiscal 
year under section 1105(a) of title 31, the Chair- 
man shall submit to the congressional defense 
committees a report on the requirements of the 
combatant commands established under section 
161 of this title. 

(2) Each report under paragraph (1) shall con- 
tain the following: 

(A) A consolidation of the integrated prior- 
ity lists of requirements of the combatant 
commands. 

(B) The Chairman's views on the consoli- 
dated lists. 

(C) A description of the extent to which the 
most recent future-years defense program 
(under section 221 of this title) addresses the 
requirements on the consolidated lists. 

(D) A description of the funding proposed in 
the President's budget for the next fiscal year, 
and for the subsequent fiscal years covered by 
the most recent future-years defense program, 
to address each deficiency in readiness identi- 
fied during the joint readiness review con- 
ducted under section 117 of this title for the 
first quarter of the current fiscal year. 

(d) Biennial Review of National Military 
Strategy. — (1) Not later then February 15 of 
each even-numbered year, the Chairman shall 
submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report 
containing the results of a comprehensive exam- 
ination of the national military strategy. Each 
such examination shall be conducted by the 
Chairman in conjunction with the other mem- 
bers of the Joint Chiefs of Staff and the com- 
manders of the unified and specified commands. 

(2) Each report on the examination of the na- 
tional military strategy under paragraph (1) 
shall include the following: 

(A) Delineation of a national military strat- 
egy consistent with — 

(i) the most recent National Security 
Strategy prescribed by the President pursu- 
ant to section 108 of the National Security 
Act of 1947 (50 U.S.C. 404a); 

(ii) the most recent annual report of the 
Secretary of Defense submitted to the Presi- 
dent and Congress pursuant to section 113 of 
this title; and 

(iii) the most recent Quadrennial Defense 
Review conducted by the Secretary of De- 
fense pursuant to section 118 of this title. 

(B) A description of the strategic environ- 
ment and the opportunities and challenges 
that affect United States national interests 
and United States national security. 

(C) A description of the regional threats to 
United States national interests and United 
States national security. 

(D) A description of the international 
threats posed by terrorism, weapons of mass 
destruction, and asymmetric challenges to 
United States national security. 

(E) Identification of United States national 
military objectives and the relationship of 
those objectives to the strategic environment, 
regional, and international threats. 
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(F) Identification of the strategy, underlying 
concepts, and component elements that con- 
tribute to the achievement of United States 
national military objectives. 

(G) Assessment of the capabilities and ade- 
quacy of United States forces (including both 
active and reserve components) to successfully 
execute the national military strategy. 

(H) Assessment of the capabilities, ade- 
quacy, and interoperability of regional allies 
of the United States and or other friendly na- 
tions to support United States forces in com- 
bat operations and other operations for ex- 
tended periods of time. 

(I) Assessment of the requirements for con- 
tractor support of the armed forces in con- 
ducting peacetime training, peacekeeping, 
overseas contingency operations, and major 
combat operations, and the risks associated 
with such support. 

(3) (A) As part of the assessment under this 
subsection, the Chairman, in conjunction with 
the other members of the Joint Chiefs of Staff 
and the commanders of the unified and specified 
commands, shall undertake an assessment of the 
nature and magnitude of the strategic and mili- 
tary risks associated with successfully execut- 
ing the missions called for under the current Na- 
tional Military Strategy. 

(B) In preparing the assessment of risk, the 
Chairman should make assumptions pertaining 
to the readiness of United States forces (in both 
the active and reserve components), the length 
of conflict and the level of intensity of combat 
operations, the levels of support from allies and 
other friendly nations, and the levels of contrac- 
tor support. 

(4) Before submitting a report under this sub- 
section to the Committees on Armed Services of 
the Senate and House of Representatives, the 
Chairman shall provide the report to the Sec- 
retary of Defense. The Secretary's assessment 
and comments thereon (if any) shall be included 
with the report. If the Chairman's assessment in 
such report in any year is that the risk associ- 
ated with executing the missions called for 
under the National Military Strategy is signifi- 
cant, the Secretary shall include with the report 
as submitted to those committees the Sec- 
retary's plan for mitigating the risk. 

(Added Pub. L. 99-433, title II, §201, Oct. 1, 1986, 
100 Stat. 1007; amended Pub. L. 106-65, div. A, 
title X, §1033, Oct. 5, 1999, 113 Stat. 751; Pub. L. 
106-398, §1 [[div. A], title IX, §905], Oct. 30, 2000, 
114 Stat. 1654, 1654A-226; Pub. L. 107-107, div. A, 
title IX, § 921(b), Dec. 28, 2001, 115 Stat. 1198; Pub. 
L. 107-314, div. A, title X, § 1062(a)(1), Dec. 2, 2002, 
116 Stat. 2649; Pub. L. 108-136, div. A, title IX, 
§903, title X, § 1043(b)(2), Nov. 24, 2003, 117 Stat. 
1558, 1610; Pub. L. 112-81, div. A, title VIII, 
§ 820(b), title IX, §941, Dec. 31, 2011, 125 Stat. 1501, 
1548.) 

Amendments 

2011— Subsec. (a)(3)(C) to (E). Pub. L. 112-81, § 820(b)(1), 
added subpar. (C) and redesignated former subpars. (C) 
and (D) as (D) and (E), respectively. 

Subsec. (a)(4)(E). Pub. L. 112-81, § 820(b)(2), inserted 
"and contractor support" after "area of manpower". 

Subsec. (b)(1). Pub. L. 112-81, §941(1), substituted "as- 
sessment of—" for "assessment of the nature and mag- 



nitude of the strategic and military risks associated 
with executing the missions called for under the cur- 
rent National Military Strategy." and added subpars. 
(A) and (B). 

Subsec. (b)(2). Pub. L. 112-81, §941(2), inserted "or that 
critical deficiencies in force capabilities exist for a con- 
tingency plan," after "National Military Strategy is 
significant," and "or deficiency" before period at end. 

Subsec. (d)(2)(I). Pub. L. 112-81, § 820(b)(3)(A), added 
subpar. (I). 

Subsec. (d)(3)(B). Pub. L. 112-81, § 820(b)(3)(B), sub- 
stituted "the levels of support from allies and other 
friendly nations, and the levels of contractor support" 
for "and the levels of support from allies and other 
friendly nations". 

2003— Subsec. (b)(1). Pub. L. 108-136, § 903(b), sub- 
stituted "of each odd-numbered year" for "each year". 

Subsec. (c). Pub. L. 108-136, § 1043(b)(2), in par. (1), sub- 
stituted "congressional defense committees" for "com- 
mittees of Congress named in paragraph (2)", des- 
ignated the second sentence of par. (1) as par. (2), in 
par. (2), substituted "Each report under paragraph (1)" 
for "The report", and struck out former par. (2) which 
read as follows: "The committees of Congress referred 
to in paragraph (1) are the Committees on Armed Serv- 
ices and the Committees on Appropriations of the Sen- 
ate and House of Representatives." 

Subsec. (d). Pub. L. 108-136, § 903(a), added subsec. (d). 

2002 — Pub. L. 107-314 inserted subsec. (a) heading and 
redesignated subsecs. (c) and (d) as (b) and (c), respec- 
tively. 

2001— Subsec. (a). Pub. L. 107-107, § 921(b)(1), struck 
out "(a) Planning; Advice; Policy Formulation. — " 
before "Subject to the authority". 

Subsec. (b). Pub. L. 107-107, § 921(b)(2), struck out 
heading and text of subsec. (b) which read as follows: 

"(b) Report on Assignment of Roles and Mis- 
sions. — (1) Not less than once every three years, or 
upon the request of the President or the Secretary of 
Defense, the Chairman shall submit to the Secretary of 
Defense a report containing such recommendations for 
changes in the assignment of functions (or roles and 
missions) to the armed forces as the Chairman consid- 
ers necessary to achieve maximum effectiveness of the 
armed forces. In preparing each such report, the Chair- 
man shall consider (among other matters) the follow- 
ing: 

"(A) Changes in the nature of the threats faced by 
the United States. 

"(B) Unnecessary duplication of effort among the 
armed forces. 

"(C) Changes in technology that can be applied ef- 
fectively to warfare. 

"(2) The Chairman shall include in each such report 
recommendations for such changes in policies, direc- 
tives, regulations, and legislation as may be necessary 
to achieve the changes in the assignment of functions 
recommended by the Chairman." 

2000— Subsec. (d)(1). Pub. L. 106-398, §1 [[div. A], title 
IX, § 905(b)], substituted "At or about the time that the 
budget is submitted to Congress for a fiscal year under 
section 1105(a) of title 31," for "Not later than August 
15 of each year," in introductory provisions. 

Subsec. (d)(1)(C), (D). Pub. L. 106-398, §1 [[div. A], title 
IX, § 905(a)], added subpars. (C) and (D). 

1999— Subsecs. (c), (d). Pub. L. 106-65 added subsecs. 
(c) and (d). 

Common Measurement of Operations Tempo and 
Personnel Tempo 

Pub. L. 105-85, div. A, title III, §326, Nov. 18, 1997, 111 
Stat. 1679, provided that: 

"(a) Means for Measurement. — The Chairman of the 
Joint Chiefs of Staff shall, to the maximum extent 
practicable, develop (1) a common means of measuring 
the operations tempo (OPTEMPO) of each of the Armed 
Forces, and (2) a common means of measuring the per- 
sonnel tempo (PERSTEMPO) of each of the Armed 
Forces. The Chairman shall consult with the other 
members of the Joint Chiefs of Staff in developing 
those common means of measurement. 
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"(b) PERSTEMPO Measurement. — The measurement 
of personnel tempo developed by the Chairman shall In- 
clude a means of Identifying- the rate of deployment for 
individual members of the Armed Forces in addition to 
the rate of deployment for units." 

Annual Assessment of Force Readiness 

Pub. L. 103-160, div. A, title III, §376, Nov. 30, 1993, 107 
Stat. 1637, provided for an annual assessment of readi- 
ness and capability of the Armed Forces by the Chair- 
man of the Joint Chiefs of Staff to be submitted to Con- 
gress not later than March 1 of each of 1994, 1995, and 
1996 and for interim assessments between annual sub- 
missions in the event of a significant change in readi- 
ness or capability of the Armed Forces. 

Report op Chairman op Joint Chiefs op Staff on 
Roles and Missions op Armed Forces 

Pub. L. 102-484, div. A, title IX, §901, Oct. 23, 1992, 106 
Stat. 2469, provided for the Secretary of Defense to 
transmit to Congress a copy of the first report relating 
to the roles and missions of the Armed Forces that was 
submitted by the Chairman of the Joint Chiefs of Staff 
under subsec. (b) of this section after Jan. 1, 1992, and 
directed the Chairman to include in the report com- 
ments and recommendations. 

Transition Provisions 

Pub. L. 99-433, title II, § 204(a), (b), Oct. 1, 1986, 100 
Stat. 1011, provided dates for establishment of the uni- 
form system of evaluating the preparedness of each 
unified and specified combatant command and for sub- 
mission of the first report. 

§ 154. Vice Chairman 

(a) Appointment. — (1) There is a Vice Chair- 
man of the Joint Chiefs of Staff, appointed by 
the President, by and with the advice and con- 
sent of the Senate, from the officers of the regu- 
lar components of the armed forces. 

(2) The Chairman and Vice Chairman may not 
be members of the same armed force. However, 
the President may waive the restriction in the 
preceding sentence for a limited period of time 
in order to provide for the orderly transition of 
officers appointed to serve in the positions of 
Chairman and Vice Chairman. 

(3) The Vice Chairman serves at the pleasure 
of the President for a term of two years and may 
be reappointed in the same manner for two addi- 
tional terms. However, in time of war there is no 
limit on the number of reappointments. 

(b) Requirement for Appointment. — (1) The 
President may appoint an officer as Vice Chair- 
man of the Joint Chiefs of Staff only if the offi- 
cer — 

(A) has the joint specialty under section 661 
of this title; and 

(B) has completed a full tour of duty in a 
joint duty assignment (as defined in section 
664(f) of this title) as a general or flag officer. 

(2) The President may waive paragraph (1) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(c) Duties. — The Vice Chairman performs the 
duties prescribed for him as a member of the 
Joint Chiefs of Staff and such other duties as 
may be prescribed by the Chairman with the ap- 
proval of the Secretary of Defense. 

(d) Function as Acting Chairman.— When 
there is a vacancy in the office of Chairman or 
in the absence or disability of the Chairman, the 
Vice Chairman acts as Chairman and performs 



the duties of the Chairman until a successor is 
appointed or the absence or disability ceases. 

(e) Succession After Chairman and Vice 
Chairman. — When there is a vacancy in the of- 
fices of both Chairman and Vice Chairman or in 
the absence or disability of both the Chairman 
and the Vice Chairman, or when there is a va- 
cancy in one such office and in the absence or 
disability of the officer holding the other, the 
President shall designate a member of the Joint 
Chiefs of Staff to act as and perform the duties 
of the Chairman until a successor to the Chair- 
man or Vice Chairman is appointed or the ab- 
sence or disability of the Chairman or Vice 
Chairman ceases. 

(f) Grade and Rank. — The Vice Chairman, 
while so serving, holds the grade of general or, 
in the case of an officer of the Navy, admiral 
and outranks all other officers of the armed 
forces except the Chairman. The Vice Chairman 
may not exercise military command over the 
Joint Chiefs of Staff or any of the armed forces. 

(Added Pub. L. 99-433, title II, §201, Oct. 1, 1986, 
100 Stat. 1008; amended Pub. L. 100-456, div. A, 
title V, § 519(a)(1), Sept. 29, 1988, 102 Stat. 1972; 
Pub. L. 102-484, div. A, title IX, § 911(b)(1), Oct. 
23, 1992, 106 Stat. 2473.) 

Amendments 

1992— Subsec. (c). Pub. L. 102-484, § 911(b)(1)(A), sub- 
stituted "the duties prescribed for him as a member of 
the Joint Chiefs of Staff and such other" for "such". 

Subsecs. (f), (g). Pub. L. 102-484, § 911(b)(1)(B), (C), re- 
designated subsec. (g) as (f) and struck out former sub- 
sec. (f) which read as follows: "Participation in JCS 
Meetings. — The Vice Chairman may participate in all 
meetings of the Joint Chiefs of Staff, but may not vote 
on a matter before the Joint Chiefs of Staff except 
when acting as Chairman." 

1988— Subsec. (b)(1)(B). Pub. L. 100-456 substituted 
"completed a full tour of duty in a joint duty assign- 
ment (as defined in section 664(f) of this title)" for 
"served in at least one joint duty assignment (as de- 
fined under section 668(b) of this title)". 

Extension of Term op Office op Vice Chairman of 
Joint Chiefs of Staff 

Pub. L. 100-526, title I, §107, Oct. 24, 1988, 102 Stat. 
2625, authorized President to extend until June 1, 1989, 
term of office of officer serving as Vice Chairman of 
Joint Chiefs of Staff for term which began on Feb. 6, 
1987. 

Waiver op Qualifications for Appointment as Vice 
Chairman op Joint Chiefs op Staff 

Section 204(c) of Pub. L. 99-433 authorized President, 
until Oct. 1, 1990, to waive certain requirements other- 
wise applicable for appointment of an officer as Vice 
Chairman of Joint Chiefs of Staff. 

§ 155. Joint Staff 

(a) Appointment of Officers to Joint 
Staff. — (1) There is a Joint Staff under the 
Chairman of the Joint Chiefs of Staff. The Joint 
Staff assists the Chairman and, subject to the 
authority, direction, and control of the Chair- 
man, the other members of the Joint Chiefs of 
Staff in carrying out their responsibilities. 

(2) Officers of the armed forces (other than the 
Coast Guard) assigned to serve on the Joint 
Staff shall be selected by the Chairman in ap- 
proximately equal numbers from — 
(A) the Army; 
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(B) the Navy and the Marine Corps; and 

(C) the Air Force. 

(3) Selection of officers of an armed force to 
serve on the Joint Staff shall be made by the 
Chairman from a list of officers submitted by 
the Secretary of the military department having 
jurisdiction over that armed force. Each officer 
whose name is submitted shall be among those 
officers considered to be the most outstanding 
officers of that armed force. The Chairman may 
specify the number of officers to be included on 
any such list. 

(b) Director. — The Chairman of the Joint 
Chiefs of Staff, after consultation with the other 
members of the Joint Chiefs of Staff and with 
the approval of the Secretary of Defense, may 
select an officer to serve as Director of the Joint 
Staff. 

(c) Management of Joint Staff. — The Chair- 
man of the Joint Chiefs of Staff manages the 
Joint Staff and the Director of the Joint Staff. 
The Joint Staff shall perform such duties as the 
Chairman prescribes and shall perform such du- 
ties under such procedures as the Chairman pre- 
scribes. 

(d) Operation of Joint Staff. — The Secretary 
of Defense shall ensure that the Joint Staff is 
independently organized and operated so that 
the Joint Staff supports the Chairman of the 
Joint Chiefs of Staff in meeting the congres- 
sional purpose set forth in the last clause of sec- 
tion 2 of the National Security Act of 1947 (50 
U.S.C. 401) to provide— 

(1) for the unified strategic direction of the 
combatant forces; 

(2) for their operation under unified com- 
mand; and 

(3) for their integration into an efficient 
team of land, naval, and air forces. 

(e) Prohibition of Function as Armed Forces 
General Staff.— The Joint Staff shall not oper- 
ate or be organized as an overall Armed Forces 
General Staff and shall have no executive au- 
thority. The Joint Staff may be organized and 
may operate along conventional staff lines. 

(f) Tour of Duty of Joint Staff Officers. — 
(1) An officer who is assigned or detailed to per- 
manent duty on the Joint Staff may not serve 
for a tour of duty of more than four years. How- 
ever, such a tour of duty may be extended with 
the approval of the Secretary of Defense. 

(2) In accordance with procedures established 
by the Secretary of Defense, the Chairman of 
the Joint Chiefs of Staff may suspend from duty 
and recommend the reassignment of any officer 
assigned to the Joint Staff. Upon receipt of such 
a recommendation, the Secretary concerned 
shall promptly reassign the officer. 

(3) An officer completing a tour of duty with 
the Joint Staff may not be assigned or detailed 
to permanent duty on the Joint Staff within two 
years after relief from that duty except with the 
approval of the Secretary. 

(4) Paragraphs (1) and (3) do not apply — 

(A) in time of war; or 

(B) during a national emergency declared by 
the President or Congress. 

(g) Composition of Joint Staff.— (1) The 
Joint Staff is composed of all members of the 
armed forces and civilian employees assigned or 



detailed to permanent duty in the executive 
part of the Department of Defense to perform 
the functions and duties prescribed under sub- 
sections (a) and (c). 

(2) The Joint Staff does not include members 
of the armed forces or civilian employees as- 
signed or detailed to permanent duty in a mili- 
tary department. 

(Added Pub. L. 99-433, title II, §201, Oct. 1, 1986, 
100 Stat. 1009; amended Pub. L. 100-180, div. A, 
title XIII, § 1314(b)(2), Dec. 4, 1987, 101 Stat. 1175; 
Pub. L. 101-510, div. A, title IX, §902, Nov. 5, 1990, 
104 Stat. 1620; Pub. L. 102-484, div. A, title IX, 
§ 911(b)(2), Oct. 23, 1992, 106 Stat. 2473; Pub. L. 
103-35, title II, § 202(a)(8), May 31, 1993, 107 Stat. 
101.) 

Amendments 

1993— Subsec. (a)(1). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-484. 
See 1992 Amendment note below. 

1992— Subsec. (a)(1). Pub. L. 102-484, as amended by 
Pub. L. 103-35, struck out "and the Vice Chairman" be- 
fore "in carrying out". 

1990— Subsecs. (g), (h). Pub. L. 101-510 redesignated 
subsec. (h) as (g) and struck out former subsec. (g) 
which read as follows: "Limitation on Size of Joint 
Staff.— (1) Effective on October 1, 1988, the total num- 
ber of members of the armed forces and civilian person- 
nel assigned or detailed to permanent duty on the Joint 
Staff may not exceed 1,627. 

"(2) Paragraph (1) does not apply — 
"(A) In time of war; or 

"(B) during a national emergency declared by the 
President or Congress." 

1987— Subsec. (f)(4)(B). Pub. L. 100-180, § 1314(b)(2)(A), 
Inserted "or Congress" after "by the President". 

Subsec. (g)(2)(B). Pub. L. 100-180, § 1314(b)(2)(B), in- 
serted "the President or" after "declared by". 

Effective Date of 1993 Amendment 

Section 202(b) of Pub. L. 103-35 provided that: "The 
amendments made by this section [amending this sec- 
tion, sections 1079, 1086a, 1174a, 1463, 2323, 2347, 2391, and 
2410d of this title, and sections 5013 and 5113 of former 
Title 36, Patriotic Societies and Observances, and 
amending provisions set out as notes under sections 
664, 2350a, 2431, 2501, 2505, 10105, and 12681 of this title 
and section 5611 of Title 15, Commerce and Trade] shall 
apply as if included in the enactment of the National 
Defense Authorization Act for Fiscal Year 1993 (Public 
Law 102-484)." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Increased Flexibility in Use of Funds for Joint 
Staff Exercises 

Pub. L. 109-364, div. A, title X, §1052, Oct. 17, 2006, 120 
Stat. 2396, provided that: 

"(a) In General. — Amounts available to the Chair- 
man of the Joint Chiefs of Staff for joint staff exercises 
may be available for any expenses as follows: 

"(1) Expenses of the Armed Forces in connection 
with such exercises, including expense relating to 
self-deploying watercraft under the jurisdiction of a 
military department. 

"(2) Expenses relating to the costs of port support 
activities in connection with such exercises, includ- 
ing transportation and port handling. 
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"(3) Expenses relating to the breakout and oper- 
ation of prepositioned watercraft and lighterage for 
joint logistics and over the shore exercises in connec- 
tion with such exercises. 

"(b) Supplement Not Supplant. — Any amounts made 
available by the Chairman of the Joint Chiefs of Staff 
under subsection (a) for expenses covered by that sub- 
section are in addition to any other amounts available 
under law for such expenses." 

Assistants to Chairman op the Joint Chiefs op 
Staff for National Guard Matters and for Re- 
serve Matters 

Pub. L. 105-85, div. A, title IX, §901, Nov. 18, 1997, 111 
Stat. 1853, as amended by Pub. L. 109-163, div. A, title 
V, § 515(h), Jan. 6, 2006, 119 Stat. 3237, provided that: 

"(a) Establishment of Positions. — The Secretary of 
Defense shall establish the following positions within 
the Joint Staff: 

"(1) Assistant to the Chairman of the Joint Chiefs 

of Staff for National Guard Matters. 
"(2) Assistant to the Chairman of the Joint Chiefs 

of Staff for Reserve Matters. 

"(b) Selection.— (1) The Assistant to the Chairman of 
the Joint Chiefs of Staff for National Guard Matters 
shall be selected by the Chairman from officers of the 
Army National Guard of the United States or the Air 
Guard of the United States who — 

"(A) are recommended for such selection by their 
respective Governors or, in the case of the District of 
Columbia, the commanding general of the District of 
Columbia National Guard; 

"(B) have had at least 10 years of federally recog- 
nized commissioned service in the National Guard; 
and 

"(C) are in a grade above the grade of colonel. 

"(2) The Assistant to the Chairman of the Joint 
Chiefs of Staff for Reserve Matters shall be selected by 
the Chairman from officers of the Army Reserve, the 
Navy Reserve, the Marine Corps Reserve, or the Air 
Force Reserve who — 

"(A) are recommended for such selection by the 

Secretary of the military department concerned; 
"(B) have had at least 10 years of commissioned 

service in their reserve component; and 

"(C) are in a grade above the grade of colonel or, in 

the case of the Navy Reserve, captain. 

"(c) Term of Office. — Each Assistant to the Chair- 
man under subsection (a) serves at the pleasure of the 
Chairman for a term of two years and may be con- 
tinued in that assignment in the same manner for one 
additional term. However, in time of war there is no 
limit on the number of terms. 

"(d) Grade. — Each Assistant to the Chairman, while 
so serving, holds the grade of major general or, in the 
case of the Navy Reserve, rear admiral. Each such offi- 
cer shall be considered to be serving in a position exter- 
nal to that officer's Armed Force for purposes of 
[former] section 721 of title 10, United States Code, as 
added by section 501(a). 

"(e) Duties. — The Assistant to the Chairman for Na- 
tional Guard Matters is an adviser to the Chairman on 
matters relating to the National Guard and performs 
the duties prescribed for that position by the Chair- 
man. The Assistant to the Chairman for Reserve Mat- 
ters is an adviser to the Chairman on matters relating 
to the reserves and performs the duties prescribed for 
that position by the Chairman. 

"(f) Other Reserve Component Representation on 
Joint Staff. — (1) The Secretary of Defense, in con- 
sultation with the Chairman of the Joint Chiefs, shall 
develop appropriate policy guidance to ensure that, to 
the maximum extent practicable, the level of reserve 
component officer representation within the Joint 
Staff is commensurate with the significant role of the 
reserve components within the Total Force. 

"(2) Not later than March 1, 1998, the Secretary shall 
submit to the Committee on Armed Services of the 
Senate and the Committee on National Security of the 
House of Representatives a report describing the steps 
taken and being taken to implement this subsection. 



"(g) Effective Date. — The positions specified in sub- 
section (a) shall be established by the Secretary of De- 
fense not later than 60 days after the date of the enact- 
ment of this Act [Nov. 18, 1997]." 

§ 156. Legal Counsel to the Chairman of the Joint 
Chiefs of Staff 

(a) In General. — There is a Legal Counsel to 
the Chairman of the Joint Chiefs of Staff. 

(b) Selection for Appointment.— Under regu- 
lations prescribed by the Secretary of Defense, 
the officer selected for appointment to serve as 
Legal Counsel to the Chairman of the Joint 
Chiefs of Staff shall be recommended by a board 
of officers convened by the Secretary of Defense 
that, insofar as practicable, is subject to the 
procedures applicable to selection boards con- 
vened under chapter 36 of this title. 

(c) Grade. — An officer appointed to serve as 
Legal Counsel to the Chairman of the Joint 
Chiefs of Staff shall be appointed in the regular 
grade of brigadier general or rear admiral (lower 
half). 

(d) Duties. — (1) The Legal Counsel of the 
Chairman of the Joint Chiefs of Staff shall per- 
form such legal duties in support of the respon- 
sibilities of the Chairman of the Joint Chiefs of 
Staff as the Chairman may prescribe. 

(2) No officer or employee of the Department 
of Defense may interfere with the ability of the 
Legal Counsel to give independent legal advice 
to the Chairman of the Joint Chiefs of Staff and 
to the Joint Chiefs of Staff. 

(Added Pub. L. 110-181, div. A, title V, § 543(e)(1), 
Jan. 28, 2008, 122 Stat. 115; amended Pub. L. 
110-417, [div. A], title V, §591, Oct. 14, 2008, 122 
Stat. 4474; Pub. L. 111-84, div. A, title V, § 501(a), 
Oct. 28, 2009, 123 Stat. 2272.) 

Amendments 

2009— Subsec. (c). Pub. L. 111-84 substituted "be ap- 
pointed in the regular" for ", while so serving, hold 
the". 

2008— Subsec. (d). Pub. L. 110-417 designated existing 
provisions as par. (1) and added par. (2). 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title V, § 501(b), Oct. 28, 2009, 123 
Stat. 2272, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 28, 2009], 
and shall apply with respect to individuals appointed as 
Legal Counsel to the Chairman of the Joint Chiefs of 
Staff on or after that date." 

CHAPTER 6— COMBATANT COMMANDS 

See. 

161. Combatant commands: establishment. 

162. Combatant commands: assigned forces; chain 

of command. 

163. Role of Chairman of Joint Chiefs of Staff. 

164. Commanders of combatant commands: as- 

signment; powers and duties. 

165. Combatant commands: administration and 

support. 

166. Combatant commands: budget proposals. 
166a. Combatant commands: funding through the 

Chairman of Joint Chiefs of Staff. 
166b. Combatant commands: funding for combating 
terrorism readiness initiatives. 

167. Unified combatant command for special oper- 

ations forces. 

167a. Unified combatant command for joint war- 
fighting experimentation: acquisition au- 
thority. 
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Sec. 

168. Military-to-military contacts and comparable 

activities. 

Prior Provisions 

Prior to enactment of this chapter by Pub. L. 99-433, 
provisions relating to combat commands were con- 
tained in section 124 of this title. 

Amendments 

2003— Pub. L. 108-136, div. A, title VIII, § 848(a)(2), Nov. 
24, 2003, 117 Stat. 1555, added item 167a. 

2001— Pub. L. 107-107, div. A, title XV, § 1512(b), Dec. 
28, 2001, 115 Stat. 1273, added item 166b. 

1994— Pub. L. 103-337, div. A, title XIII, § 1316(a)(2), 
Oct. 5, 1994, 108 Stat. 2899, added item 168. 

1991— Pub. L. 102-190, div. A, title IX, § 902(b), Dec. 5, 
1991, 105 Stat. 1451, added item 166a. 

1986— Pub. L. 99-500, §101(c) [title IX, §9115(b)(2)], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-124, and Pub. L. 99-591, 
§ 101(c) [title IX, § 9115(b)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-124; Pub. L. 99-661, div. A, title XIII. 
§ 1311(b)(2), Nov. 14, 1986, 100 Stat. 3985, amended analy- 
sis identically adding item 167. 

Pub. L. 99-433, title II, §211(a), Oct. 1, 1986, 100 Stat. 
1012, added chapter 6 heading and analysis. 

§ 161. Combatant commands: establishment 

(a) UNIFIED AND SPECIFIED COMBATANT COM- 
MANDS. — With the advice and assistance of the 
Chairman of the Joint Chiefs of Staff, the Presi- 
dent, through the Secretary of Defense, shall — 

(1) establish unified combatant commands 
and specified combatant commands to perform 
military missions; and 

(2) prescribe the force structure of those 
commands. 

(b) Periodic Review. — (1) The Chairman peri- 
odically (and not less often than every two 
years) shall — 

(A) review the missions, responsibilities (in- 
cluding' geographic boundaries), and force 
structure of each combatant command; and 

(P>) recommend to the President, through 
the Secretary of Defense, any changes to such 
missions, responsibilities, and force structures 
as may be necessary. 

(2) Except during time of hostilities or immi- 
nent threat of hostilities, the President shall 
notify Congress not more than 60 days after — 

(A) establishing a new combatant command; 
or 

(B) significantly revising the missions, re- 
sponsibilities, or force structure of an existing 
combatant command. 

(c) Definitions. — In this chapter: 

(1) The term "unified combatant command" 
means a military command which has broad, 
continuing missions and which is composed of 
forces from two or more military departments. 

(2) The term "specified combatant com- 
mand" means a military command which has 
broad, continuing missions and which is nor- 
mally composed of forces from a single mili- 
tary department. 

(3) The term "combatant command" means 
a unified combatant command or a specified 
combatant command. 



(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1012.) 

Matters To Be Considered in Next Assessment of 
Current Missions, Responsibilities, and Force 
Structure op Unified Combatant Commands 

Pub. L. 104-201, div. A, title IX, §905, Sept. 23, 1996, 110 
Stat. 2619, required the Chairman of the Joint Chiefs of 
Staff to consider, as part of the next periodic review 
after Sept. 23, 1996, pursuant to subsec. (b) of this sec- 
tion: (1) whether there was an adequate distribution of 
responsibilities among the regional unified combatant 
commands; (2) whether fewer or differently configured 
commands would permit the United States to better 
execute warfighting plans; (3) whether any assets or ac- 
tivities were redundant; (4) whether warfighting re- 
quirements were adequate to justify current com- 
mands; (5) whether exclusion of certain nations from 
the Areas of Responsibility presented difficulties with 
respect to national security objectives in those areas; 
and (6) whether the boundary between the United 
States Central and European Commands could create 
command conflicts in the context of a major regional 
conflict in the Middle East. 

Initial Review of Combatant Commands 

Section 212 of Pub. L. 99-433 set out 10 areas to be 
covered in first review of missions, responsibilities, and 
force structure of unified combatant commands under 
subsec. (b) of this section, and directed that first report 
to President be made not later than Oct. 1, 1987. 

Disestablishment of United States Joint Forces 
Command 

Memorandum of President of the United States, Jan. 
6, 2011, 76 F.R. 1977, provided: 

Memorandum for the Secretary of Defense 

Pursuant to my authority as Commander in Chief 
and under 10 U.S.C. 161, I hereby accept the recom- 
mendations of the Secretary of Defense and Chairman 
of the Joint Chiefs of Staff and approve the disestab- 
lishment of United States Joint Forces Command, ef- 
fective on a date to be determined by the Secretary of 
Defense. I direct this action be reflected in the 2010 
Unified Command Plan. 

Pursuant to 10 U.S.C. 161(b)(2) and 3 U.S.C. 301, you 
are directed to notify the Congress on my behalf. 

You are authorized and directed to publish this 
memorandum in the Federal Register. 

Barack Obama. 
Unified Command Plan 2011 

Memorandum of President of the United States, Apr. 
6, 2011, 76 F.R. 19893, provided: 

Memorandum for the Secretary of Defense 

Pursuant to my authority as Commander in Chief, I 
hereby approve and direct the implementation of the 
revised Unified Command Plan. 

Consistent with title 10, United States Code, section 
161(b)(2) and title 3, United States Code, section 301, 
you are directed to notify the Congress on my behalf. 

You are authorized and directed to publish this 
memorandum in the Federal Register. 

Barack Obama. 

§ 162. Combatant commands: assigned forces; 
chain of command 

(a) Assignment of Forces— (1) Except as pro- 
vided in paragraph (2), the Secretaries of the 
military departments shall assign all forces 
under their jurisdiction to unified and specified 
combatant commands or to the United States 
element of the North American Aerospace De- 
fense Command to perform missions assigned to 
those commands. Such assignments shall be 
made as directed by the Secretary of Defense, 
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including direction as to the command to which 
forces are to be assigned. The Secretary of De- 
fense shall ensure that such assignments are 
consistent with the force structure prescribed 
by the President for each combatant command. 

(2) Except as otherwise directed by the Sec- 
retary of Defense, forces to be assigned by the 
Secretaries of the military departments to the 
combatant commands or to the United States 
element of the North American Aerospace De- 
fense Command under paragraph (1) do not in- 
clude forces assigned to carry out functions of 
the Secretary of a military department listed in 
sections 3013(b), 5013(b), and 8013(b) of this title 
or forces assigned to multinational peacekeep- 
ing organizations. 

(3) A force assigned to a combatant command 
or to the United States element of the North 
American Aerospace Defense Command under 
this section may be transferred from the com- 
mand to which it is assigned only — 

(A) by authority of the Secretary of Defense; 
and 

(B) under procedures prescribed by the Sec- 
retary and approved by the President. 

(4) Except as otherwise directed by the Sec- 
retary of Defense, all forces operating within 
the geographic area assigned to a unified com- 
batant command shall be assigned to, and under 
the command of, the commander of that com- 
mand. The preceding sentence applies to forces 
assigned to a specified combatant command 
only as prescribed by the Secretary of Defense. 

(b) Chain of Command. — Unless otherwise di- 
rected by the President, the chain of command 
to a unified or specified combatant command 
runs — 

(1) from the President to the Secretary of 
Defense; and 

(2) from the Secretary of Defense to the 
commander of the combatant command. 

(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1012; amended Pub. L. 100-180, div. 
A, title XIII, §1313, Dec. 4, 1987, 101 Stat. 1175; 
Pub. L. 100-456, div. A, title VII, §711, Sept. 29, 
1988, 102 Stat. 1997; Pub. L. 104-201, div. A, title 
X, § 1073(a), Sept. 23, 1996, 110 Stat. 2657.) 

Amendments 

1996— Subsec. (a)(1) to (3). Pub. L. 104-201 substituted 
"North American Aerospace Defense Command" for 
"North American Air Defense Command". 

1988— Subsec. (a)(1) to (3). Pub. L. 100-456 inserted "or 
to the United States element of the North American 
Air Defense Command". 

1987— Subsec. (a)(2). Pub. L. 100-180 inserted before pe- 
riod at end "or forces assigned to multinational peace- 
keeping organizations". 

Implementation of Assignment op Forces to 
Combatant Commands 

Section 214(a) of Pub. L. 99-433 provided that section 
162(a) of this title shall be implemented not later than 
90 days after Oct. 1, 1986. 

§ 163. Role of Chairman of Joint Chiefs of Staff 

(a) Communications Through Chairman of 
JCS; Assignment of Duties.— Subject to the 
limitations in section 152(c) of this title, the 
President may — 

(1) direct that communications between the 

President or the Secretary of Defense and the 



commanders of the unified and specified com- 
batant commands be transmitted through the 
Chairman of the Joint Chiefs of Staff; and 

(2) assign duties to the Chairman to assist 
the President and the Secretary of Defense in 
performing their command function. 

(b) Oversight by Chairman of Joint Chiefs 
of Staff. — (1) The Secretary of Defense may as- 
sign to the Chairman of the Joint Chiefs of Staff 
responsibility for overseeing the activities of 
the combatant commands. Such assignment by 
the Secretary to the Chairman does not confer 
any command authority on the Chairman and 
does not alter the responsibility of the com- 
manders of the combatant commands prescribed 
in section 164(b)(2) of this title. 

(2) Subject to the authority, direction, and 
control of the Secretary of Defense, the Chair- 
man of the Joint Chiefs of Staff serves as the 
spokesman for the commanders of the combat- 
ant commands, especially on the operational re- 
quirements of their commands. In performing 
such function, the Chairman shall — 

(A) confer with and obtain information from 
the commanders of the combatant commands 
with respect to the requirements of their com- 
mands; 

(B) evaluate and integrate such information; 

(C) advise and make recommendations to the 
Secretary of Defense with respect to the re- 
quirements of the combatant commands, indi- 
vidually and collectively; and 

(D) communicate, as appropriate, the re- 
quirements of the combatant commands to 
other elements of the Department of Defense. 

(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1013.) 

§ 164. Commanders of combatant commands: as- 
signment; powers and duties 

(a) Assignment as Combatant Commander. — 
(1) The President may assign an officer to serve 
as the commander of a unified or specified com- 
batant command only if the officer — 

(A) has the joint specialty under section 661 
of this title; and 

(B) has completed a full tour of duty in a 
joint duty assignment (as defined in section 
664(f) of this title) as a general or flag officer. 

(2) The President may waive paragraph (1) in 
the case of an officer if the President determines 
that such action is necessary in the national in- 
terest. 

(b) Responsibilities of Combatant Command- 
ers. — (1) The commander of a combatant com- 
mand is responsible to the President and to the 
Secretary of Defense for the performance of mis- 
sions assigned to that command by the Presi- 
dent or by the Secretary with the approval of 
the President. 

(2) Subject to the direction of the President, 
the commander of a combatant command — 

(A) performs his duties under the authority, 
direction, and control of the Secretary of De- 
fense; and 

(B) is directly responsible to the Secretary 
for the preparedness of the command to carry 
out missions assigned to the command. 

(c) Command Authority of Combatant Com- 
manders. — (1) Unless otherwise directed by the 
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President or the Secretary of Defense, the au- 
thority, direction, and control of the com- 
mander of a combatant command with respect 
to the commands and forces assigned to that 
command include the command functions of — 

(A) giving authoritative direction to subor- 
dinate commands and forces necessary to 
carry out missions assigned to the command, 
including authoritative direction over all as- 
pects of military operations, joint training, 
and logistics; 

(B) prescribing the chain of command to the 
commands and forces within the command; 

(C) organizing commands and forces within 
that command as he considers necessary to 
carry out missions assigned to the command; 

(D) employing forces within that command 
as he considers necessary to carry out mis- 
sions assigned to the command; 

(E) assigning command functions to subordi- 
nate commanders; 

(F) coordinating and approving those aspects 
of administration and support (including con- 
trol of resources and equipment, internal orga- 
nization, and training) and discipline nec- 
essary to carry out missions assigned to the 
command; and 

(G) exercising the authority with respect to 
selecting subordinate commanders, selecting 
combatant command staff, suspending subor- 
dinates, and convening courts-martial, as pro- 
vided in subsections (e), (f), and (g) of this sec- 
tion and section 822(a) of this title, respec- 
tively. 

(2) (A) The Secretary of Defense shall ensure 
that a commander of a combatant command has 
sufficient authority, direction, and control over 
the commands and forces assigned to the com- 
mand to exercise effective command over those 
commands and forces. In carrying out this sub- 
paragraph, the Secretary shall consult with the 
Chairman of the Joint Chiefs of Staff. 

(B) The Secretary shall periodically review 
and, after consultation with the Secretaries of 
the military departments, the Chairman of the 
Joint Chiefs of Staff, and the commander of the 
combatant command, assign authority to the 
commander of the combatant command for 
those aspects of administration and support that 
the Secretary considers necessary to carry out 
missions assigned to the command. 

(3) If a commander of a combatant command 
at any time considers his authority, direction, 
or control with respect to any of the commands 
or forces assigned to the command to be insuffi- 
cient to command effectively, the commander 
shall promptly inform the Secretary of Defense. 

(d) Authority Over Subordinate Command- 
ers. — Unless otherwise directed by the President 
or the Secretary of Defense — 

(1) commanders of commands and forces as- 
signed to a combatant command are under the 
authority, direction, and control of, and are 
responsible to, the commander of the combat- 
ant command on all matters for which the 
commander of the combatant command has 
been assigned authority under subsection (c); 

(2) the commander of a command or force re- 
ferred to in clause (1) shall communicate with 
other elements of the Department of Defense 
on any matter for which the commander of the 



combatant command has been assigned au- 
thority under subsection (c) in accordance 
with procedures, if any, established by the 
commander of the combatant command; 

(3) other elements of the Department of De- 
fense shall communicate with the commander 
of a command or force referred to in clause (1) 
on any matter for which the commander of the 
combatant command has been assigned au- 
thority under subsection (c) in accordance 
with procedures, if any, established by the 
commander of the combatant command; and 

(4) if directed by the commander of the com- 
batant command, the commander of a com- 
mand or force referred to in clause (1) shall ad- 
vise the commander of the combatant com- 
mand of all communications to and from other 
elements of the Department of Defense on any 
matter for which the commander of the com- 
batant command has not been assigned au- 
thority under subsection (c). 

(e) Selection of Subordinate Commanders. — 
(1) An officer may be assigned to a position as 
the commander of a command directly subordi- 
nate to the commander of a combatant com- 
mand or, in the case of such a position that is 
designated under section 601 of this title as a po- 
sition of importance and responsibility, may be 
recommended to the President for assignment to 
that position, only — 

(A) with the concurrence of the commander 
of the combatant command; and 

(B) in accordance with procedures estab- 
lished by the Secretary of Defense. 

(2) The Secretary of Defense may waive the re- 
quirement under paragraph (1) for the concur- 
rence of the commander of a combatant com- 
mand with regard to the assignment (or recom- 
mendation for assignment) of a particular offi- 
cer if the Secretary of Defense determines that 
such action is in the national interest. 

(3) The commander of a combatant command 
shall — 

(A) evaluate the duty performance of each 
commander of a command directly subordi- 
nate to the commander of such combatant 
command; and 

(B) submit the evaluation to the Secretary 
of the military department concerned and the 
Chairman of the Joint Chiefs of Staff. 

(4) At least one deputy commander of the com- 
batant command the geographic area of respon- 
sibility of which includes the United States 
shall be a qualified officer of the National Guard 
who is eligible for promotion to the grade of 0-9, 
unless a National Guard officer is serving as 
commander of that combatant command. 

(f) Combatant Command Staff.— (1) Each uni- 
fied and specified combatant command shall 
have a staff to assist the commander of the com- 
mand in carrying out his responsibilities. Posi- 
tions of responsibility on the combatant com- 
mand staff shall be filled by officers from each 
of the armed forces having significant forces as- 
signed to the command. 

(2) An officer may be assigned to a position on 
the staff of a combatant command or, in the 
case of such a position that is designated under 
section 601 of this title as a position of impor- 
tance and responsibility, may be recommended 
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to the President for assignment to that position, 
only— 

(A) with the concurrence of the commander 
of such command; and 

(B) in accordance with procedures estab- 
lished by the Secretary of Defense. 

(3) The Secretary of Defense may waive the re- 
quirement under paragraph (2) for the concur- 
rence of the commander of a combatant com- 
mand with regard to the assignment (or recom- 
mendation for assignment) of a particular offi- 
cer to serve on the staff of the combatant com- 
mand if the Secretary of Defense determines 
that such action is in the national interest. 

(g) Authority to Suspend Subordinates. — In 
accordance with procedures established by the 
Secretary of Defense, the commander of a com- 
batant command may suspend from duty and 
recommend the reassignment of any officer as- 
signed to such combatant command. 

(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1013; amended Pub. L. 100-456, div. 
A, title V, § 519(a)(2), Sept. 29, 1988, 102 Stat. 1972; 
Pub. L. 110-181, div. A, title XVIII, § 1824(b), Jan. 
28, 2008, 122 Stat. 501.) 

Amendments 

2008— Subsec. (e)(4). Pub. L. 110-181 added par. (4). 

1988— Subsec. (a)(1)(B). Pub. L. 100-456 substituted 
"completed a full tour of duty in a joint duty assign- 
ment (as defined in section 664(f) of this title)" for 
"served in at least one joint duty assignment (as de- 
fined under section 668(b) of this title)". 

Effective Date 

Section 214(c) of Pub. L. 99-433 provided that: "Sub- 
sections (e), (f), and (g) of section 164 of title 10, United 
States Code (as added by section 211 of this Act), shall 
take effect at the end of the 90-day period beginning on 
the date of the enactment of this Act [Oct. 1, 1986], or 
on such earlier date as may be prescribed by the Sec- 
retary of Defense." 

Consideration of Reserve Component Officers for 
Appointment to Certain Command Positions 

Pub. L. 112-81, div. A, title V, §518, Dec. 31, 2011, 125 
Stat. 1397, provided that: "Whenever officers of the 
Armed Forces are considered for appointment to the 
position of Commander, Army North Command or Com- 
mander, Air Force North Command, fully qualified offi- 
cers of the National Guard and the Reserves shall be 
considered for appointment to such position." 

Sense of Congress 

Pub. L. 110-181, div. A, title XVIII, § 1824(a), Jan. 28, 
2008, 122 Stat. 501, provided that: "It is the sense of Con- 
gress that, whenever officers of the Armed Forces are 
considered for promotion to the grade of lieutenant 
general, or vice admiral in the case of the Navy, on the 
active duty list, officers in the reserve components of 
the Armed Forces who are eligible for promotion to 
such grade should be considered for promotion to such 
grade." 

Waiver of Qualifications for Assignment as 
Combatant Commander 

Section 214(b) of Pub. L. 99-433 authorized President, 
until Oct. 1, 1990, to waive, on a case-by-case basis, cer- 
tain requirements provided for in subsec. (a) of this sec- 
tion relating to assignment of commanders of combat- 
ant commands. 

§ 165. Combatant commands: administration and 
support 

(a) In General. — The Secretary of Defense, 
with the advice and assistance of the Chairman 



of the Joint Chiefs of Staff, shall provide for the 
administration and support of forces assigned to 
each combatant command. 

(b) Responsibility of Secretaries of Mili- 
tary Departments. — Subject to the authority, 
direction, and control of the Secretary of De- 
fense and subject to the authority of command- 
ers of the combatant commands under section 
164(c) of this title, the Secretary of a military 
department is responsible for the administration 
and support of forces assigned by him to a com- 
batant command. 

(c) Assignment of Responsibility to Other 
Components of DOD. — After consultation with 
the Secretaries of the military departments, the 
Secretary of Defense may assign the responsibil- 
ity (or any part of the responsibility) for the ad- 
ministration and support of forces assigned to 
the combatant commands to other components 
of the Department of Defense (including Defense 
Agencies and combatant commands). A compo- 
nent assigned such a responsibility shall dis- 
charge that responsibility subject to the author- 
ity, direction, and control of the Secretary of 
Defense and subject to the authority of com- 
manders of the combatant commands under sec- 
tion 164(c) of this title. 

(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1016.) 

§ 166. Combatant commands: budget proposals 

(a) Combatant Command Budgets. — The Sec- 
retary of Defense shall include in the annual 
budget of the Department of Defense submitted 
to Congress a separate budget proposal for such 
activities of each of the unified and specified 
combatant commands as may be determined 
under subsection (b). 

(b) Content of Proposals. — A budget proposal 
under subsection (a) for funding of activities of 
a combatant command shall include funding 
proposals for such activities of the combatant 
command as the Secretary (after consultation 
with the Chairman of the Joint Chiefs of Staff) 
determines to be appropriate for inclusion. Ac- 
tivities of a combatant command for which 
funding may be requested in such a proposal in- 
clude the following: 

(1) Joint exercises. 

(2) Force training. 

(3) Contingencies. 

(4) Selected operations. 

(c) SOF Training With Foreign Forces. — A 
funding proposal for force training under sub- 
section (b)(2) may include amounts for training 
expense payments authorized in section 2011 of 
this title. 

(Added Pub. L. 99-433, title II, § 211(a), Oct. 1, 
1986, 100 Stat. 1016; amended Pub. L. 102-190, div. 
A, title X, § 1052(b), Dec. 5, 1991, 105 Stat. 1471.) 

Amendments 
1991— Subsec. (c). Pub. L. 102-190 added subsec. (c). 

Effective Date 

Section 214(d) of Pub. L. 99-433 provided that: "Sec- 
tion 166 of title 10, United States Code (as added by sec- 
tion 211 of this Act), shall take effect with budget pro- 
posals for fiscal year 1989." 
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§ 166a. Combatant commands: funding through 
the Chairman of Joint Chiefs of Staff 

(a) Combatant Commander Initiative Fund. — 
From funds made available in any fiscal year for 
the budget account in the Department of De- 
fense known as the "Combatant Commander Ini- 
tiative Fund", the Chairman of the Joint Chiefs 
of Staff may provide funds to the commander of 
a combatant command, upon the request of the 
commander, or, with respect to a geographic 
area or areas not within the area of responsibil- 
ity of a commander of a combatant command, to 
an officer designated by the Chairman of the 
Joint Chiefs of Staff for such purpose. The 
Chairman may provide such funds for any of the 
activities named in subsection (b). 

(b) Authorized Activities. — Activities for 
which funds may be provided under subsection 
(a) are the following: 

(1) Force training. 

(2) Contingencies. 

(3) Selected operations. 

(4) Command and control. 

(5) Joint exercises (including activities of 
participating foreign countries). 

(6) Humanitarian and civic assistance, in co- 
ordination with the relevant chief of mission 
to the extent practicable, to include urgent 
and unanticipated humanitarian relief and re- 
construction assistance. 

(7) Military education and training to mili- 
tary and related civilian personnel of foreign 
countries (including transportation, trans- 
lation, and administrative expenses). 

(8) Personnel expenses of defense personnel 
for bilateral or regional cooperation programs. 

(9) Force protection. 

(10) Joint warfighting capabilities. 

(c) Priority.— The Chairman of the Joint 
Chiefs of Staff, in considering requests for funds 
in the Combatant Commander Initiative Fund, 
should give priority consideration to — 

(1) requests for funds to be used for activi- 
ties that would enhance the war fighting capa- 
bility, readiness, and sustainability of the 
forces assigned to the commander requesting 
the funds; 

(2) the provision of funds to be used for ac- 
tivities with respect to an area or areas not 
within the area of responsibility of a com- 
mander of a combatant command that would 
reduce the threat to, or otherwise increase, 
the national security of the United States; and 

(3) the provision of funds to be used for ur- 
gent and unanticipated humanitarian relief 
and reconstruction assistance, particularly in 
a foreign country where the armed forces are 
engaged in a contingency operation. 

(d) Relationship to Other Funding.— Any 
amount provided by the Chairman of the Joint 
Chiefs of Staff during any fiscal year out of the 
Combatant Commander Initiative Fund for an 
activity referred to in subsection (b) shall be in 
addition to amounts otherwise available for that 
activity for that fiscal year. 

(e) Limitations.— (1) Of funds made available 
under this section for any fiscal year — 

(A) not more than $20,000,000 may be used to 
purchase items with a unit cost in excess of 
the investment unit cost threshold in effect 
under section 2245a of this title; 



(B) not more than $10,000,000 may be used to 
pay for any expenses of foreign countries par- 
ticipating in joint exercises as authorized by 
subsection (b)(5); and 

(C) not more than $5,000,000 may be used to 
provide military education and training (in- 
cluding transportation, translation, and ad- 
ministrative expenses) to military and related 
civilian personnel of foreign countries as au- 
thorized by subsection (b)(7). 

(2) Funds may not be provided under this sec- 
tion for any activity that has been denied au- 
thorization by Congress. 

(f) Inclusion of NORAD. — For purposes of this 
section, the Commander, United States Ele- 
ment, North American Aerospace Defense Com- 
mand shall be considered to be a commander of 
a combatant command. 

(Added Pub. L. 102-190, div. A, title IX, § 902(a), 
Dec. 5, 1991, 105 Stat. 1450; amended Pub. L. 
102-396, title IX, §9128, Oct. 6, 1992, 106 Stat. 1935; 
Pub. L. 102-484, div. A, title IX, §934, Oct. 23, 
1992, 106 Stat. 2477; Pub. L. 103-35, title II, 
§ 201(a), May 31, 1993, 107 Stat. 97; Pub. L. 105-85, 
div. A, title IX, §902, Nov. 18, 1997, 111 Stat. 1854; 
Pub. L. 108-136, div. A, title IX, § 902(a)(2), (b), 
(c), Nov. 24, 2003, 117 Stat. 1558; Pub. L. 109-364, 
div. A, title IX, §902, Oct. 17, 2006, 120 Stat. 2351; 
Pub. L. 111-84, div. A, title IX, §904, Oct. 28, 2009, 
123 Stat. 2424.) 

Amendments 

2009— Subsec. (b)(6). Pub. L. 111-84, § 904(b), inserted 
"in coordination with the relevant chief of mission to 
the extent practicable," after "assistance,". 

Subsec. (e)(1)(A). Pub. L. 111-84, § 904(a), substituted 
"$20,000,000" for "$10,000,000" and "the investment unit 
cost threshold in effect under section 2245a of this 
title" for "$15,000". 

2006— Subsec. (b)(6). Pub. L. 109-364, § 902(a), sub- 
stituted "civic assistance, to include urgent and unan- 
ticipated humanitarian relief and reconstruction as- 
sistance" for "civil assistance". 

Subsec. (c)(3). Pub. L. 109-364, § 902(b), added par. (3). 

2003— Subsec. (a). Pub. L. 108-136, § 902(a)(2), sub- 
stituted "Combatant Commander Initiative Fund" for 
"CINC Initiative Fund" in heading and "Combatant 
Commander Initiative Fund" for "CINC Initiative 
Fund" in first sentence. 

Subsec. (b)(10). Pub. L. 108-136, § 902(b), added par. (10). 

Subsecs. (c), (d). Pub. L. 108-136, § 902(a)(2)(B), sub- 
stituted "Combatant Commander Initiative Fund" for 
"CINC Initiative Fund". 

Subsec. (e)(1)(A). Pub. L. 108-136, § 902(c)(1), sub- 
stituted "$10,000,000" for "$7,000,000". 

Subsec. (e)(1)(B). Pub. L. 108-136, § 902(c)(2), sub- 
stituted "$10,000,000" for "$1,000,000". 

Subsec. (e)(1)(C). Pub. L. 108-136, § 902(c)(3), sub- 
stituted "$5,000,000" for "$2,000,000". 

1997— Subsec. (b)(9). Pub. L. 105-85 added par. (9). 

1993— Subsec. (a). Pub. L. 103-35, § 201(a)(1), sub- 
stituted "the Chairman of the Joint Chiefs of Staff may 
provide funds to the commander of a combatant com- 
mand, upon the request of the commander, or, with re- 
spect to a geographic area or areas not within the area 
of responsibility of a commander of a combatant com- 
mand, to an officer designated by the Chairman of the 
Joint Chiefs of Staff for such purpose" for "the Chair- 
man of the Joint Chiefs of Staff may provide funds to 
the commander of a combatant command, upon the re- 
quest of the commander, or to the Director of the Joint 
Staff with respect to an area or areas not within the 
area of responsibility of a commander of a combatant 
command." 

Subsec. (b)(7). Pub. L. 103-35, § 201(a)(2), struck out 
second of two identical parenthetical phrases at end of 
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par. (7) which read as follows: "(including- transpor- 
tation, translation, and administrative expenses)". 

1992— Subsec. (a). Pub. L. 102-484, § 934(a), which di- 
rected substitution of "funds to the commander of a 
combatant command, upon the request of the com- 
mander, or, with respect to a geographic area or areas 
not within the area of responsibility of a commander of 
a combatant command, to an officer designated by the 
Chairman of the Joint Chiefs of Staff for such pur- 
pose." for "funds, upon request," and all that follows 
through the period, could not be executed because the 
words did not appear subsequent to the amendment by 
Pub. L. 102-396, § 9128(a). See below. 

Pub. L. 102-396, § 9128(a), substituted "funds to the 
commander of a combatant command, upon the request 
of the commander, or to the Director of the Joint Staff 
with respect to an area or areas not within the area of 
responsibility of a commander of a combatant com- 
mand." for "funds, upon request, to the commanders of 
the combatant commands." 

Subsec. (b)(7). Pub. L. 102-396, § 9128(b), and Pub. L. 
102-484, § 934(b), both inserted before period at end "(in- 
cluding transportation, translation, and administrative 
expenses)". 

Subsec. (c). Pub. L. 102-484, § 934(c), amended subsec. 
(c) generally. Prior to amendment, subsec. (c) read as 
follows: "The Chairman of the Joint Chiefs of Staff, in 
considering requests for funds in the CINC Initiative 
Fund, should give priority consideration to requests for 
funds to be used for activities that would enhance the 
war fighting capability, readiness, and sustainability of 
the forces assigned to the commander requesting the 
funds (c) Priority. — The Chairman of the Joint Chiefs 
of Staff, in considering requests for funds in the CINC 
Initiative Fund or the provision of funds to the Direc- 
tor of the Joint Staff under subsection (a), should give 
priority consideration to — 

"(1) requests for funds to be used for activities that 
would enhance the war fighting capability, readiness, 
and sustainability of the forces assigned to the com- 
mander requesting the funds; and 

"(2) the provision of funds to be used for activities 
with respect to an area or areas not within the area 
of responsibility of a commander of a combatant 
command that would reduce the threat to, or other- 
wise increase, the national security of the United 
States. .[sic]" 

Pub. L. 102-396, § 9128(c), inserted before period at end 
"(c) Priority. — The Chairman of the Joint Chiefs of 
Staff, in considering requests for funds in the CINC Ini- 
tiative Fund or the provision of funds to the Director 
of the Joint Staff under subsection (a), should give pri- 
ority consideration to — 

"(1) requests for funds to be used for activities that 
would enhance the war fighting capability, readiness, 
and sustainability of the forces assigned to the com- 
mander requesting the funds; and 

"(2) the provision of funds to be used for activities 
with respect to an area or areas not within the area 
of responsibility of a commander of a combatant 
command that would reduce the threat to, or other- 
wise increase, the national security of the United 
States." 

Subsec. (e)(1)(C). Pub. L. 102-484, § 934(d), amended 
subpar. (C) generally. Prior to amendment, subsec. (C) 
read as follows: "not more than $5,000,000 may be used 
to provide military education and training (including 
transportation, translation, and administrative ex- 
penses) to military and related civilian personnel of 
foreign countries as authorized by subsection (b)(7)." 

Pub. L. 102-396, § 9128(d), amended subpar. (C) gener- 
ally. Prior to amendment, subpar. (C) read as follows: 
"not more than $500,000 may be used to provide mili- 
tary education and training to military and related ci- 
vilian personnel of foreign countries as authorized by 
subsection (b)(7)." 

Redbsignation op CINC Initiative Fund 

Pub. L. 108-136, div. A, title IX, § 902(a)(1), (3), Nov. 24, 
2003, 117 Stat. 1558, provided that: 



"(1) The CINC Initiative Fund administered under 
section 166a of title 10, United States Code, is redesig- 
nated as the 'Combatant Commander Initiative Fund'. 

"(3) Any reference to the CINC Initiative Fund in any 
other provision of law or in any regulation, document, 
record, or other paper of the United States shall be con- 
sidered to be a reference to the Combatant Commander 
Initiative Fund." 

§ 166b. Combatant commands: funding for com- 
bating terrorism readiness initiatives 

(a) Combating Terrorism Readiness Initia- 
tives Fund. — From funds made available in any 
fiscal year for the budget account in the Depart- 
ment of Defense known as the "Combating Ter- 
rorism Readiness Initiatives Fund", the Chair- 
man of the Joint Chiefs of Staff may provide 
funds to the commander of a combatant com- 
mand, upon the request of the commander, or, 
with respect to a geographic area or areas not 
within the area of responsibility of a com- 
mander of a combatant command, to an officer 
designated by the Chairman of the Joint Chiefs 
of Staff for such purpose. The Chairman may 
provide such funds for initiating any activity 
named in subsection (b) and for maintaining and 
sustaining the activity for the fiscal year in 
which initiated and one additional fiscal year. 

(b) Authorized Activities. — Activities for 
which funds may be provided under subsection 
(a) are the following: 

(1) Procurement and maintenance of phys- 
ical security equipment. 

(2) Improvement of physical security sites. 

(3) Under extraordinary circumstances — 

(A) physical security management plan- 
ning; 

(B) procurement and support of security 
forces and security technicians; 

(C) security reviews and investigations and 
vulnerability assessments; and 

(D) any other activity relating to physical 
security. 

(c) Priority. — The Chairman of the Joint 
Chiefs of Staff, in considering requests for funds 
in the Combating Terrorism Readiness Initia- 
tives Fund, should give priority consideration to 
emergency or emergent unforeseen high-priority 
requirements for combating terrorism. 

(d) Relationship to Other Funding.— Any 
amount provided by the Chairman of the Joint 
Chiefs of Staff for a fiscal year out of the Com- 
bating Terrorism Readiness Initiatives Fund for 
an activity referred to in subsection (b) shall be 
in addition to amounts otherwise available for 
that activity for that fiscal year. 

(e) Limitation. — Funds may not be provided 
under this section for any activity that has been 
denied authorization by Congress. 

(Added Pub. L. 107-107, div. A, title XV, § 1512(a), 
Dec. 28, 2001, 115 Stat. 1272.) 

§ 167. Unified combatant command for special 
operations forces 

(a) Establishment.— With the advice and as- 
sistance of the Chairman of the Joint Chiefs of 
Staff, the President, through the Secretary of 
Defense, shall establish under section 161 of this 
title a unified combatant command for special 
operations forces (hereinafter in this section re- 
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ferred to as the "special operations command"). 
The principal function of the command is to pre- 
pare special operations forces to carry out as- 
signed missions. 

(b) Assignment of Forces. — Unless otherwise 
directed by the Secretary of Defense, all active 
and reserve special operations forces of the 
armed forces stationed in the United States 
shall be assigned to the special operations com- 
mand. 

(c) Grade of Commander. — The commander of 
the special operations command shall hold the 
grade of general or, in the case of an officer of 
the Navy, admiral while serving in that posi- 
tion, without vacating his permanent grade. The 
commander of such command shall be appointed 
to that grade by the President, by and with the 
advice and consent of the Senate, for service in 
that position. 

(d) Command of Activity or Mission. — (1) Un- 
less otherwise directed by the President or the 
Secretary of Defense, a special operations activ- 
ity or mission shall be conducted under the com- 
mand of the commander of the unified combat- 
ant command in whose geographic area the ac- 
tivity or mission is to be conducted. 

(2) The commander of the special operations 
command shall exercise command of a selected 
special operations mission if directed to do so by 
the President or the Secretary of Defense. 

(e) Authority of Combatant Commander. — (1) 
In addition to the authority prescribed in sec- 
tion 164(c) of this title, the commander of the 
special operations command shall be responsible 
for, and shall have the authority to conduct, all 
affairs of such command relating to special op- 
erations activities. 

(2) The commander of such command shall be 
responsible for, and shall have the authority to 
conduct, the following functions relating to spe- 
cial operations activities (whether or not relat- 
ing to the special operations command): 

(A) Developing strategy, doctrine, and tac- 
tics. 

(B) Preparing and submitting to the Sec- 
retary of Defense program recommendations 
and budget proposals for special operations 
forces and for other forces assigned to the spe- 
cial operations command. 

(C) Exercising authority, direction, and con- 
trol over the expenditure of funds — 

(i) for forces assigned to the special oper- 
ations command; and 

(ii) for special operations forces assigned 
to unified combatant commands other than 
the special operations command, with re- 
spect to all matters covered by paragraph (4) 
and, with respect to a matter not covered by 
paragraph (4), to the extent directed by the 
Secretary of Defense. 

(D) Training assigned forces. 

(E) Conducting specialized courses of in- 
struction for commissioned and noncommis- 
sioned officers. 

(F) Validating requirements. 

(G) Establishing priorities for requirements. 

(H) Ensuring the interoperability of equip- 
ment and forces. 

(I) Formulating and submitting require- 
ments for intelligence support. 



(J) Monitoring the promotions, assignments, 
retention, training, and professional military 
education of special operations forces officers. 

(3) The commander of the special operations 
command shall be responsible for — 

(A) ensuring the combat readiness of forces 
assigned to the special operations command; 
and 

(B) monitoring the preparedness to carry out 
assigned missions of special operations forces 
assigned to unified combatant commands 
other than the special operations command. 

(4) (A) The commander of the special oper- 
ations command shall be responsible for, and 
shall have the authority to conduct, the follow- 
ing: 

(i) Development and acquisition of special 
operations-peculiar equipment. 

(ii) Acquisition of special operations-pecu- 
liar material, supplies, and services. 

(B) Subject to the authority, direction, and 
control of the Secretary of Defense, the com- 
mander of the command, in carrying out his 
functions under subparagraph (A), shall have au- 
thority to exercise the functions of the head of 
an agency under chapter 137 of this title. 

(C) (i) The staff of the commander shall include 
a command acquisition executive, who shall be 
responsible for the overall supervision of acqui- 
sition matters for the special operations com- 
mand. The command acquisition executive shall 
have the authority to — 

(I) negotiate memoranda of agreement with 
the military departments to carry out the ac- 
quisition of equipment, material, supplies, and 
services described in subparagraph (A) on be- 
half of the command; 

(II) supervise the acquisition of equipment, 
material, supplies, and services described in 
subparagraph (A), regardless of whether such 
acquisition is carried out by the command, or 
by a military department pursuant to a dele- 
gation of authority by the command; 

(III) represent the command in discussions 
with the military departments regarding ac- 
quisition programs for which the command is 
a customer; and 

(IV) work with the military departments to 
ensure that the command is appropriately rep- 
resented in any joint working group or inte- 
grated product team regarding acquisition 
programs for which the command is a cus- 
tomer. 

(ii) The command acquisition executive of the 
special operations command shall be included on 
the distribution list for acquisition directives 
and instructions of the Department of Defense. 

(D) The staff of the commander shall include 
an inspector general who shall conduct internal 
audits and inspections of purchasing and con- 
tracting actions through the special operations 
command and such other inspector general func- 
tions as may be assigned. 

(f) Budget. — In addition to the activities of a 
combatant command for which funding may be 
requested under section 166(b) of this title, the 
budget proposal of the special operations com- 
mand shall include requests for funding for — 
(1) development and acquisition of special 

operations-peculiar equipment; and 
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(2) acquisition of other material, supplies, or 
services that are peculiar to special operations 
activities. 

(g) Intelligence and Special Activities. — 
This section does not constitute authority to 
conduct any activity which, if carried out as an 
intelligence activity by the Department of De- 
fense, would require a notice to the Select Com- 
mittee on Intelligence of the Senate and the 
Permanent Select Committee on Intelligence of 
the House of Representatives under title V of 
the National Security Act of 1947 (50 U.S.C. 413 
et seq.). 

(h) Regulations. — The Secretary of Defense 
shall prescribe regulations for the activities of 
the special operations command. Such regula- 
tions shall include authorization for the com- 
mander of such command to provide for oper- 
ational security of special operations forces and 
activities. 

(i) Identification of Special Operations 
Forces. — (1) Subject to paragraph (2), for the 
purposes of this section special operations forces 
are those forces of the armed forces that — 

(A) are identified as core forces or as aug- 
menting forces in the Joint Chiefs of Staff 
Joint Strategic Capabilities Plan, Annex E, 
dated December 17, 1985; 

(B) are described in the Terms of Reference 
and Conceptual Operations Plan for the Joint 
Special Operations Command, as in effect on 
April 1, 1986; or 

(C) are designated as special operations 
forces by the Secretary of Defense. 

(2) The Secretary of Defense, after consulting 
with the Chairman of the Joint Chiefs of Staff 
and the commander of the special operations 
command, may direct that any force included 
within the description in paragraph (1)(A) or 
(1)(B) shall not be considered as a special oper- 
ations force for the purposes of this section. 

(j) Special Operations Activities. — For pur- 
poses of this section, special operations activi- 
ties include each of the following insofar as it 
relates to special operations: 

(1) Direct action. 

(2) Strategic reconnaissance. 

(3) Unconventional warfare. 

(4) Foreign internal defense. 

(5) Civil affairs. 

(6) Military information support operations. 

(7) Counterterrorism. 

(8) Humanitarian assistance. 

(9) Theater search and rescue. 

(10) Such other activities as may be specified 
by the President or the Secretary of Defense. 

(k) Budget Support for Reserve Ele- 
ments. — (1) Before the budget proposal for the 
special operations command for any fiscal year 
is submitted to the Secretary of Defense, the 
commander of the command shall consult with 
the Secretaries of the military departments con- 
cerning funding for reserve component special 
operations units. If the Secretary of a military 
department does not concur in the recommended 
level of funding with respect to any such unit 
that is under the jurisdiction of the Secretary, 
the commander shall include with the budget 
proposal submitted to the Secretary of Defense 
the views of the Secretary of the military de- 
partment concerning such funding. 



(2) Before the budget proposal for a military 
department for any fiscal year is submitted to 
the Secretary of Defense, the Secretary of that 
military department shall consult with the com- 
mander of the special operations command con- 
cerning funding for special operations forces in 
the military personnel budget for a reserve com- 
ponent in that military department. If the com- 
mander of that command does not concur in the 
recommended level of funding with respect to 
reserve component special operations units, the 
Secretary shall include with the budget proposal 
submitted to the Secretary of Defense the views 
of the commander of that command. 

(Added Pub. L. 99-500, § 101(c) [title IX, 
§ 9115(b)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-122, and Pub. L. 99-591, § 101(c) [title IX, 
§ 9115(b)(1)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-122; Pub. L. 99-661, div. A, title XIII, 
§ 1311(b)(1), Nov. 14, 1986, 100 Stat. 3983; amended 
Pub. L. 100-180, div. A, title XII, § 1211(d), Dec. 4, 
1987, 101 Stat. 1156; Pub. L. 100-456, div. A, title 

VII, §712, Sept. 29, 1988, 102 Stat. 1997; Pub. L. 
102-88, title VI, § 602(c)(3), Aug. 14, 1991, 105 Stat. 
444; Pub. L. 103-337, div. A, title IX, §925, Oct. 5, 
1994, 108 Stat. 2832; Pub. L. 110-181, div. A, title 

VIII, §810, Jan. 28, 2008, 122 Stat. 217; Pub. L. 
112-81, div. A, title X, §1086(1), Dec. 31, 2011, 125 
Stat. 1603.) 

References in Text 

The National Security Act of 1947, referred to in sub- 
sec, (g), is act July 26, 1947, ch. 343, 61 Stat. 495, as 
amended. Title V of the Act is classified generally to 
subchapter III (§413 et seq.) of chapter 15 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 401 of Title 50 and Tables. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-661 and Pub. L. 99-500 added identical sec- 
tions. 

Amendments 

2011— Subsec. (j)(6). Pub. L. 112-81 added par. (6) and 
struck out former par. (6) which read as follows: "Psy- 
chological operations." 

2008— Subsec. (e)(4)(C), (D). Pub. L. 110-181 added sub- 
par. (C) and redesignated former subpar. (C) as (D). 
1994— Subsec. (k). Pub. L. 103-337 added subsec. (k). 
1991— Subsec. (g). Pub. L. 102-88 substituted "would 
require a notice" for "would require — 

"(1) a finding under section 662 of the Foreign As- 
sistance Act of 1961 (22 U.S.C. 2422); or 

"(2) a notice" and "title V of the National Security 
Act of 1947 (50 U.S.C. 413 et seq.)" for "section 
501(a)(1) of the National Security Act of 1947 (50 
U.S.C. 413)". 

1988 — Subsec. (e). Pub. L. 100-456 revised and restated 
subsec. (e). Prior to amendment, subsec. (e) read as fol- 
lows: 

"(1) In addition to the authority prescribed in section 
164(c) of this title, the commander of the special oper- 
ations command shall be responsible for, and shall have 
the authority to conduct, all affairs of such command 
relating to special operations activities, including the 
following functions: 

"(A) Developing strategy, doctrine, and tactics. 

"(B) Training assigned forces. 

"(C) Conducting specialized courses of instruction 
for commissioned and noncommissioned officers. 
"(D) Validating requirements. 
"(E) Establishing priorities for requirements. 
"(F) Ensuring combat readiness. 
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"(G) Developing and acquiring special operations- 
peculiar equipment and acquiring special operations- 
peculiar material, supplies, and services. 

"(H) Ensuring the interoperability of equipment 
and forces. 

"(I) Formulating and submitting requirements for 
intelligence support. 

"(J) Monitoring the promotions, assignments, re- 
tention, training, and professional military education 
of special operations forces officers. 
"(2) The commander of such command shall be re- 
sponsible for monitoring the preparedness of special op- 
erations forces assigned to other unified combatant 
commands to carry out assigned missions. 

"(3) Subject to the authority, direction, and control 
of the Secretary of Defense, the commander of the com- 
mand, in carrying out his functions under paragraph 
(1)(G), shall have authority to exercise the functions of 
the head of an agency under chapter 137 of this title. 
The staff of the commander shall include an inspector 
general who shall conduct internal audits and inspec- 
tions of purchasing and contracting actions through 
the special operations command and such other inspec- 
tor general functions as may be assigned." 
1987— Subsec. (e)(3). Pub. L. 100-180 added par. (3). 

Effective Date 

Section 101(c) [§ 9115(1)] of Pub. L. 99-500 and Pub. L. 
99-591, and section 1311(i) of Pub. L. 99-661, provided 
that: "Section 167 of title 10, United States Code (as 
added by subsection (b)), shall be implemented not 
later than 180 days after the date of the enactment of 
this Act [Oct. 18, 1986]." 

Memoranda of Agreement on Identification and 
Dedication of Enabling Capabilities of General 
Purpose Forces to Fulfill Certain Requirements 
of Special Operations Forces 

Pub. L. 112-81, div. A, title IX, §904, Dec. 31, 2011, 125 
Stat. 1533, provided that: 

"(a) Requirement. — By not later than 180 days after 
the date of the enactment of this Act [Dec. 31, 2011] and 
annually thereafter, each Secretary of a military de- 
partment shall enter into a memorandum of agreement 
with the Commander of the United States Special Oper- 
ations Command that identifies or establishes proc- 
esses and associated milestones by which numbers and 
types of enabling capabilities of the general purpose 
forces of the Armed Forces under the jurisdiction of 
such Secretary can be identified and dedicated to fulfill 
the training and operational requirements of special 
operations forces under the United States Special Oper- 
ations Command. 

"(b) Format. — Such agreements may be accomplished 
in an annex to existing memoranda of agreement or 
through separate memoranda of agreement." 

Counterterrorism Operational Briefing 
Requirement 

Pub. L. 112-81, div. A, title X, §1031, Dec. 31, 2011, 125 
Stat. 1570, provided that: 

"(a) Briefings Required. — Beginning not later than 
March 1, 2012, the Secretary of Defense shall provide to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] quarterly briefings out- 
lining Department of Defense counterterrorism oper- 
ations and related activities involving special oper- 
ations forces. 

"(b) Elements. — Each briefing under subsection (a) 
shall include each of the following: 

"(1) A global update on activity within each geo- 
graphic combatant command. 

"(2) An overview of authorities and legal issues in- 
cluding limitations. 

"(3) An outline of interagency activities and initia- 
tives. 

"(4) Any other matters the Secretary considers ap- 
propriate." 



Quarterly Reports on Use of Combat Mission 
Requirements Funds 

Pub. L. 111-383, div. A, title I, §123, Jan. 7, 2011, 124 
Stat. 4158, as amended by Pub. L. 112-81, div. A, title I, 
§145, Dec. 31, 2011, 125 Stat. 1326, provided that: 
"(a) Quarterly Reports Required. — 

"(1) In general. — Not later than 30 days after the 
end of each fiscal quarter, the commander of the 
United States Special Operations Command shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port on the use of Combat Mission Requirements 
funds during the preceding fiscal quarter. 

"(2) Combat mission requirements funds. — For 
purposes of this section, Combat Mission Require- 
ments funds are amounts available to the Depart- 
ment of Defense for Defense-wide procurement in the 
Combat Mission Requirements subaccount of the De- 
fense-wide Procurement account. 
"(b) Elements. — Each report under subsection (a) 
shall include, for the fiscal quarter covered by such re- 
port, the following: 

"(1) The balance of the Combat Mission Require- 
ments subaccount at the beginning of such quarter. 

"(2) The balance of the Combat Mission Require- 
ments subaccount at the end of such quarter. 

"(3) Any transfer of funds into or out of the Combat 
Mission Requirements subaccount during such quar- 
ter, including the source of any funds transferred into 
the subaccount, and the objective of any transfer of 
funds out of the subaccount. 

"(4) A description of any requirement — 

"(A) approved for procurement using Combat Mis- 
sion Requirements funds during such quarter; or 

"(B) procured using such funds during such quar- 
ter. 

"(5) With respect to each description of a require- 
ment under paragraph (4), the amount of Combat Mis- 
sion Requirements funds committed to the procure- 
ment or approved procurement of such requirement. 

"(6) A table setting forth the Combat Mission Re- 
quirements approved during the fiscal year in which 
such report is submitted and the two preceding fiscal 
years, including for each such Requirement — 
"(A) the title of such Requirement; 
"(B) the date of approval of such Requirement; 

and 

"(C) the amount of funding approved for such Re- 
quirement, and the source of such approved funds. 
"(7) A statement of the amount of any unspent 
Combat Mission Requirements funds from the fiscal 
year in which such report is submitted and the two 
preceding fiscal years. 

"(c) Form. — Each report under subsection (a) shall be 
submitted in unclassified form, but may include a clas- 
sified annex." 

Resources for CINCSOF 

Section 1211(b) of Pub. L. 100-180, as amended by Pub. 
L. 104-106, div. A, title IX, § 903(f)(5), Feb. 10, 1996, 110 
Stat. 402; Pub. L. 104-201, div. A, title IX, §901, Sept. 23, 
1996, 110 Stat. 2617, provided that: "The Secretary of 
Defense shall provide sufficient resources for the com- 
mander of the unified combatant command for special 
operations forces established pursuant to section 167 of 
title 10, United States Code, to carry out his duties and 
responsibilities, including particularly his duties and 
responsibilities relating to the following functions: 

"(1) Developing and acquiring special operations- 
peculiar equipment and acquiring special operations- 
peculiar material, supplies, and services. 

"(2) Providing advice and assistance to the Assist- 
ant Secretary of Defense for Special Operations and 
Low Intensity Conflict in the Assistant Secretary's 
overall supervision of the preparation and justifica- 
tion of the program recommendations and budget 
proposals for special operations forces. 

"(3) Managing assigned resources from the major 
force program category for special operations forces 
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of the Five-Year Defense Plan of the Department of 
Defense (as required to be created pursuant to sub- 
section (e))." 

Major Force Program Category; Program and 
Budget Execution; Grade for Commanders op 
Certain Area Special Operations Commands 

Pub. L. 102-484, div. A, title IX, § 936(a), (b), Oct. 23, 
1992, 106 Stat. 2479, provided that, during- the period be- 
ginning' on Feb. 1, 1993, and ending on Feb. 1, 1995, the 
provisions of Pub. L. 99-661, § 1311(e), set out below, 
would apply as if the Secretary of Defense had des- 
ignated the United States Southern Command and the 
United States Central Command for the purposes of 
that section, and required the Secretary of Defense to 
submit to Congress a report setting forth the Sec- 
retary's recommendations for the grade structure for 
the special operations forces component commander for 
each unified command not later than Mar. 1, 1994. 

Pub. L. 100-180, div. A, title XII, § 1211(e), Dec. 4, 198V, 
101 Stat. 1156, directed that the major force program 
category for special operations forces of the Five-Year 
Defense Plan of the Department of Defense created pur- 
suant to Pub. L. 99-661, § 1311(c), set out below, was to 
be created not later than 30 days after Dec. 4, 1987, and 
required the Secretary of Defense to submit to commit- 
tees of Congress on such date a report explaining the 
program recommendations and budget proposals in- 
cluded in such category and a certification that all pro- 
gram recommendations and budget proposals for spe- 
cial operations forces had been included. 

Section 1311(c)-(e) of Pub. L. 99-661 provided that: 

"(c) Major Force Program Category. — The Sec- 
retary of Defense shall create for the special operations 
forces a major force program category for the Five- 
Year Defense Plan of the Department of Defense. The 
Assistant Secretary of Defense for Special Operations 
and Low Intensity Conflict, with the advice and assist- 
ance of the commander of the special operations com- 
mand, shall provide overall supervision of the prepara- 
tion and justification of program recommendations and 
budget proposals to be included in such major force 
program category. 

"(d) Program and Budget Execution. — To the extent 
that there is authority to revise programs and budgets 
approved by Congress for special operations forces, 
such authority may be exercised only by the Secretary 
of Defense, after consulting with the commander of the 
special operations command. 

"(e) Grade for Commanders of Certain Area Spe- 
cial Operations Commands. — The commander of the 
special operations command of the United States Euro- 
pean Command, the United States Pacific Command, 
and any other unified combatant command that the 
Secretary of Defense may designate for the purposes of 
this section shall be of general or flag officer grade." 

[Identical provisions were contained in section 101(c) 
[§9115(c)-(e)] of Pub. L. 99-500 and Pub. L. 99-591, which 
was repealed by Pub. L. 102-484, div. A, title IX, § 936(c), 
Oct. 23, 1992, 106 Stat. 2479.] 

Report on Capabilities of United States To Con- 
duct Special Operations and Engage in Low In- 
tensity Conflicts 

Section 101(c) [§ 9115(h)(2)] of Pub. L. 99-500 and Pub. 
L. 99-591, and section 1311(h)(2) of Pub. L. 99-661, re- 
quired President, not later than one year after Oct. 1, 
1986, to transmit to Congress a report on capabilities of 
United States to conduct special operations and engage 
in low intensity conflicts, the report to include a de- 
scription of deficiencies in such capabilities, actions 
being taken throughout executive branch to correct 
such deficiencies, the principal low intensity conflict 
threats to interests of United States, and the actions 
taken and to be taken to implement this section. 



§ 167a. Unified combatant command for joint 
warfighting experimentation: acquisition au- 
thority 

(a) Limited Acquisition Authority for Com- 
mander of Certain Unified Combatant Com- 
mand. — The Secretary of Defense may delegate 
to the commander of the unified combatant 
command referred to in subsection (b) authority 
of the Secretary under chapter 137 of this title 
sufficient to enable the commander to develop, 
acquire, and maintain equipment described in 
subsection (c). The exercise of authority so dele- 
gated is subject to the authority, direction, and 
control of the Secretary. 

(b) Command Described. — The commander to 
whom authority is delegated under subsection 
(a) is the commander of the unified combatant 
command that has the mission for joint war- 
fighting experimentation, as assigned by the 
Secretary of Defense. 

(c) Equipment. — The equipment referred to in 
subsection (a) is as follows: 

(1) Equipment for battle management com- 
mand, control, communications, and intel- 
ligence. 

(2) Any other equipment that the com- 
mander referred to in subsection (b) deter- 
mines necessary and appropriate for — 

(A) facilitating the use of joint forces in 
military operations; or 

(B) enhancing the interoperability of 
equipment used by the various components 
of joint forces. 

(d) Exceptions. — The authority delegated 
under subsection (a) does not apply to the devel- 
opment or acquisition of a system for which — 

(1) the total expenditure for research, devel- 
opment, test, and evaluation is estimated to 
be $10,000,000 or more; or 

(2) the total expenditure for procurement is 
estimated to be $50,000,000 or more. 

(e) Internal Audits and Inspections.— The 
commander referred to in subsection (b) shall re- 
quire the inspector general of that command to 
conduct internal audits and inspections of pur- 
chasing and contracting administered by the 
commander under the authority delegated under 
subsection (a). 

(f) Limitation on Authority To Maintain 
Equipment. — The authority delegated under sub- 
section (a) to maintain equipment is subject to 
the availability of funds authorized and appro- 
priated specifically for that purpose. 

(g) Termination. — The Secretary may delegate 
the authority referred to in subsection (a) only 
during fiscal years 2004 through 2010, and any 
authority so delegated shall not be in effect 
after September 30, 2010. 

(Added Pub. L. 108-136, div. A, title VIII, 
§ 848(a)(1), Nov. 24, 2003, 117 Stat. 1554; amended 
Pub. L. 109-163, div. A, title VIII, § 846(a), Jan. 6, 
2006, 119 Stat. 3391; Pub. L. 110-181, div. A, title 
VIII, §825, Jan. 28, 2008, 122 Stat. 227.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 825(a)(1), sub- 
stituted ", acquire, and maintain" for "and acquire". 

Subsec. (f). Pub. L. 110-181, § 825(a)(3), added subsec. 
(f). Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 110-181, § 825(a)(2), (b), redesig- 
nated subsec. (f) as (g) and substituted "through 2010" 
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for "through 2008" and "September 30, 2010" for "Sep- 
tember 30, 2008". 

2006— Subsec. (f). Pub. L. 109-163 substituted "through 
2008" for "through 2006" and "September 30, 2008" for 
"September 30, 2006". 

Comptroller General Report 

Pub. L. 108-136, dlv. A, title VIII, § 848(b), Nov. 24, 2003, 
117 Stat. 1555, required the Comptroller General to re- 
view the implementation of this section and submit to 
Congress a report on such review not later than two 
years after Nov. 24, 2003. 

§ 168. Military-to-military contacts and com- 
parable activities 

(a) Program Authority.— The Secretary of 
Defense may conduct military-to-military con- 
tacts and comparable activities that are de- 
signed to encourage a democratic orientation of 
defense establishments and military forces of 
other countries. 

(b) Administration. — The Secretary may pro- 
vide funds appropriated for carrying out sub- 
section (a) to the following officials for use as 
provided in subsection (c): 

(1) The commander of a combatant com- 
mand, upon the request of the commander. 

(2) An officer designated by the Chairman of 
the Joint Chiefs of Staff, with respect to an 
area or areas not under the area of responsibil- 
ity of a commander of a combatant command. 

(3) The head of any Department of Defense 
component. 

(c) Authorized Activities. — An official pro- 
vided funds under subsection (b) may use those 
funds for the following activities and expenses: 

(1) The activities of traveling contact teams, 
including any transportation expense, trans- 
lation services expense, or administrative ex- 
pense that is related to such activities. 

(2) The activities of military liaison teams. 

(3) Exchanges of civilian or military person- 
nel between the Department of Defense and 
defense ministries of foreign governments. 

(4) Exchanges of military personnel between 
units of the armed forces and units of foreign 
armed forces. 

(5) Seminars and conferences held primarily 
in a theater of operations. 

(6) Distribution of publications primarily in 
a theater of operations. 

(7) Personnel expenses for Department of De- 
fense civilian and military personnel to the 
extent that those expenses relate to participa- 
tion in an activity described in paragraph (3), 
(4), (5), or (6). 

(8) Reimbursement of military personnel ap- 
propriations accounts for the pay and allow- 
ances paid to reserve component personnel for 
service while engaged in any activity referred 
to in another paragraph of this subsection. 

(9) The assignment of personnel described in 
paragraph (3) or (4) on a non-reciprocal basis if 
the Secretary of Defense determines that such 
an assignment, rather than an exchange of 
personnel, is in the interests of the United 
States. 

(d) Relationship to Other Funding— Any 
amount provided during any fiscal year to an of- 
ficial under subsection (b) for an activity or ex- 
pense referred to in subsection (c) shall be in ad- 



dition to amounts otherwise available for those 
activities and expenses for that fiscal year. 

(e) Limitations. — (1) Funds may not be pro- 
vided under this section for a fiscal year for any 
activity for which — 

(A) funding was proposed in the budget sub- 
mitted to Congress for that fiscal year pursu- 
ant to section 1105(a) of title 31; and 

(B) Congress did not authorize appropria- 
tions. 

(2) An activity may not be conducted under 
this section with a foreign country unless the 
Secretary of State approves the conduct of such 
activity in that foreign country. 

(3) Funds may not be provided under this sec- 
tion for a fiscal year for any country that is not 
eligible in that fiscal year for assistance under 
chapter 5 of part II of the Foreign Assistance 
Act of 1961. 

(4) Except for those activities specifically au- 
thorized under subsection (c), funds may not be 
used under this section for the provision of de- 
fense articles or defense services to any country 
or for assistance under chapter 5 of part II of the 
Foreign Assistance Act of 1961. 

(5) Funds available to carry out this section 
shall be available, to the extent provided in ap- 
propriations Acts, for programs or activities 
under this section that begin in a fiscal year and 
end in the following fiscal year. 

(f) Active Duty End Strengths. — A member 
of a reserve component who is engaged in activi- 
ties authorized under this section shall not be 
counted for purposes of the following personnel 
strength limitations: 

(1) The end strength for active-duty person- 
nel authorized pursuant to section 115(a)(1) of 
this title for the fiscal year in which the mem- 
ber carries out the activities referred to under 
this section. 

(2) The authorized daily average for mem- 
bers in pay grades E-8 and E-9 under section 
517 of this title for the calendar year in which 
the member carries out such activities. 

(3) The authorized strengths for commis- 
sioned officers under section 523 of this title 
for the fiscal year in which the member car- 
ries out such activities. 

(g) Military-to-Military Contacts De- 
fined. — In this section, the term "military-to- 
military contacts" means contacts between 
members of the armed forces and members of 
foreign armed forces through activities de- 
scribed in subsection (c). 

(Added Pub. L. 103-337, div. A, title XIII, 
§ 1316(a)(1), Oct. 5, 1994, 108 Stat. 2898; amended 
Pub. L. 104-106, div. A, title IV, §416, Feb. 10, 
1996, 110 Stat. 289; Pub. L. 108-375, div. A, title 
IV, § 416(e), Oct. 28, 2004, 118 Stat. 1868; Pub. L. 
110-181, div. A, title XII, §1201, Jan. 28, 2008, 122 
Stat. 363; Pub. L. 110-417, [div. A], title XII, 
§ 1202(a), Oct. 14, 2008, 122 Stat. 4622.) 

References in Text 

The Foreign Assistance Act of 1961, referred to in sub- 
sec. (e)(3), (4), is Pub. L. 87-195, Sept. 4, 1961, 75 Stat. 
424, as amended. Chapter 5 of part II of the Act is clas- 
sified generally to part V (§2347 et seq.) of subchapter 
II of chapter 32 of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
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Code, see Short Title note set out under section 2151 of 
Title 22 and Tables. 

Amendments 

2008— Subsec. (c)(9). Pub. L. 110-181 added par. (9). 
Subsec. (e)(5). Pub. L. 110-417 added par. (5). 
2004— Subsec. (f). Pub. L. 108-375 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: 

"(1) A member of a reserve component referred to in 
paragraph (2) shall not be counted for purposes of the 
following personnel strength limitations: 

"(A) The end strength for active-duty personnel au- 
thorized pursuant to section 115(a)(1) of this title for 
the fiscal year in which the member carries out the 
activities referred to in paragraph (2). 

"(B) The authorized daily average for members in 
pay grades E-8 and E-9 under section 517 of this title 
for the calendar year in which the member carries 
out such activities. 

"(C) The authorized strengths for commissioned of- 
ficers under section 523 of this title for the fiscal year 
in which the member carries out such activities. 
"(2) A member of a reserve component referred to in 
paragraph (1) is any member on active duty under an 
order to active duty for 180 days or more who is en- 
gaged in activities authorized under this section." 

1996— Subsecs. (f), (g). Pub. L. 104-106 added subsec. (f) 
and redesignated former subsec. (f) as (g). 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title XII, § 1202(b), Oct. 14, 
2008, 122 Stat. 4622, provided that: "The amendment 
made by subsection (a) [amending this section] shall 
take effect on October 1, 2008, and shall apply with re- 
spect to programs and activities under section 168 of 
title 10, United States Code, as so amended, that begin 
on or after that date." 

Authority foe Assignment of Civilian Employees 
of the Department of Defense as Advisors to 
Foreign Ministries of Defense 

Pub. L. 112-81, div. A, title X, §1081, Dec. 31, 2011, 125 
Stat. 1599, provided that: 

"(a) Authority. — The Secretary of Defense may, with 
the concurrence of the Secretary of State, carry out a 
program to assign civilian employees of the Depart- 
ment of Defense as advisors to the ministries of defense 
(or security agencies serving a similar defense func- 
tion) of foreign countries in order to — 

"(1) provide institutional, ministerial-level advice, 
and other training to personnel of the ministry to 
which assigned in support of stabilization or post- 
conflict activities; or 

"(2) assist such ministry in building core institu- 
tional capacity, competencies, and capabilities to 
manage defense-related processes. 
"(b) Termination of Authority. — 

"(1) In general. — The authority of the Secretary of 
Defense to assign civilian employees under the pro- 
gram under subsection (a) terminates at the close of 
September 30, 2014. 

"(2) Continuation of assignments. — Any assign- 
ment of a civilian employee under subsection (a) be- 
fore the date specified in paragraph (1) may continue 
after that date, but only using funds available for fis- 
cal year 2012, 2013, or 2014. 

"(c) Annual Report. — Not later than December 30 
each year through 2014, the Secretary of Defense shall 
submit to the Committees on Armed Services and For- 
eign Relations of the Senate and the Committees on 
Armed Services and Foreign Affairs of the House of 
Representatives a report on activities under the pro- 
gram under subsection (a) during the preceding fiscal 
year. Each report shall include, for the fiscal year cov- 
ered by such report, the following: 

"(1) A list of the defense ministries to which civil- 
ian employees were assigned under the program. 

"(2) A statement of the number of such employees 
so assigned. 



"(3) A statement of the duration of the various as- 
signments of such employees. 

"(4) A brief description of the activities carried out 
such by such employees pursuant to such assign- 
ments. 

"(5) A description of the criteria used to select the 
defense ministries identified in paragraph (1) and the 
civilian employees so assigned. 

"(6) A statement of the cost of each such assign- 
ment. 

"(7) Recommendations, if any, about changes to the 
authority, including an assessment of whether ex- 
panding the program authority to include assign- 
ments to bilateral, regional, or multilateral inter- 
national security organizations would advance the 
national security interests of the United States. 
"(d) Comptroller General Report. — Not later than 
December 30, 2013, the Comptroller General of the 
United States shall submit to the committees of Con- 
gress specified in subsection (c) a report setting forth 
an assessment of the effectiveness of the advisory serv- 
ices provided by civilian employees assigned under the 
program under subsection (a) as of the date of the re- 
port in meeting the purposes of the program." 

Authority for Non-Reoiprooal Exchanges of De- 
fense Personnel Between the United States and 
Foreign Countries 

Pub. L. 111-84, div. A, title XII, §1207, Oct. 28, 2009, 123 

Stat. 2514, provided that: 
"(a) Authority To Enter Into Non-reciprocal 

International Exchange Agreements. — 

"(1) In general. — The Secretary of Defense may 
enter into non-reciprocal international defense per- 
sonnel exchange agreements. 

"(2) International defense personnel exchange 
agreements defined. — For purposes of this section, 
an international defense personnel exchange agree- 
ment is an agreement with the government of an ally 
of the United States or another friendly foreign coun- 
try for the exchange of military and civilian person- 
nel of the defense ministry of that foreign govern- 
ment. 

"(b) Assignment of Personnel. — 

"(1) In general. — Pursuant to a non-reciprocal 
international defense personnel exchange agreement, 
personnel of the defense ministry of a foreign govern- 
ment may be assigned to positions in the Department 
of Defense. 

"(2) Mutual agreement required. — An individual 
may not be assigned to a position pursuant to a non- 
reciprocal international defense personnel exchange 
agreement unless the assignment is acceptable to 
both governments. 

"(c) Payment of Personnel Costs. — 

"(1) In general. — The foreign government with 
which the United States has entered into a non-recip- 
rocal international defense personnel exchange agree- 
ment shall pay the salary, per diem, cost of living, 
travel costs, cost of language or other training, and 
other costs for its personnel under such agreement in 
accordance with the applicable laws and regulations 
of such government. 

"(2) Excluded costs. — Paragraph (1) does not apply 
to the following costs: 

"(A) The cost of training programs conducted to 
familiarize, orient, or certify exchanged personnel 
regarding unique aspects of the assignments of the 
exchanged personnel. 

"(B) Costs incident to the use of facilities of the 
United States Government in the performance of 
assigned duties. 

"(C) The cost of temporary duty of the exchanged 
personnel directed by the United States Govern- 
ment. 

"(d) Prohibited Conditions. — No personnel ex- 
changed pursuant to a non-reciprocal agreement under 
this section may take or be required to take an oath of 
allegiance or to hold an official capacity in the govern- 
ment. 
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"(e) Report. — 

"(1) In general.— Not later than 90 days after the 
end of the fiscal year In which the authority in sub- 
section (a) has been exercised, the Secretary of De- 
fense shall submit to the appropriate congressional 
committees a report on the use of the authority 
through the end of such fiscal year. 

"(2) Matters to be included. — The report required 
under paragraph (1) shall include the number of non- 
reciprocal international defense personnel exchange 
agreements, the number of personnel assigned pursu- 
ant to such agreements, the Department of Defense 
component to which the personnel have been as- 
signed, the duty title of each assignment, and the 
countries with which the agreements have been con- 
cluded. 

"(3) Appropriate congressional committees de- 
pined. — In this subsection, the term 'appropriate con- 
gressional committees' means — 

"(A) the Committee on Armed Services and the 
Committee on Foreign Affairs of the House of Rep- 
resentatives; and 

"(B) the Committee on Armed Services and the 
Committee on Foreign Relations of the Senate. 
"(f) Duration of Authority. — The authority under 
this section shall expire on September 30, 2012." 

Limitation on Military-to-Military Exchanges and 
Contacts With Chinese People's Liberation Army 

Pub. L. 106-65, div. A, title XII, §1201, Oct. 5, 1999, 113 
Stat. 779, as amended by Pub. L. 111-84, div. A, title XII, 
§ 1246(d), Oct. 28, 2009, 123 Stat. 2545; Pub. L. 112-81, div. 
A, title X, § 1066(e)(2), Dec. 31, 2011, 125 Stat. 1589, pro- 
vided that: 

"(a) Limitation. — The Secretary of Defense may not 
authorize any military-to-military exchange or contact 
described in subsection (b) to be conducted by the 
armed forces with representatives of the People's Lib- 
eration Army of the People's Republic of China if that 
exchange or contact would create a national security 
risk due to an inappropriate exposure specified in sub- 
section (b). 

"(b) Covered Exchanges and Contacts. — Subsection 
(a) applies to any military-to-military exchange or con- 
tact that includes inappropriate exposure to any of the 
following: 

"(1) Force projection operations. 

"(2) Nuclear operations. 

"(3) Advanced combined-arms and joint combat op- 
erations. 

"(4) Advanced logistical operations. 

"(5) Chemical and biological defense and other ca- 
pabilities related to weapons of mass destruction. 

"(6) Surveillance and reconnaissance operations. 

"(7) Joint warflghting experiments and other ac- 
tivities related to a transformation in warfare. 

"(8) Military space operations. 

"(9) Other advanced capabilities of the Armed 
Forces. 

"(10) Arms sales or military-related technology 
transfers. 

"(11) Release of classified or restricted information. 

"(12) Access to a Department of Defense laboratory. 
"(c) Exceptions. — Subsection (a) does not apply to 
any search-and-rescue or humanitarian operation or ex- 
ercise." 

Agreements for Exchange of Defense Personnel 
Between United States and Foreign Countries 

Pub. L. 104-201, div. A, title X, §1082, Sept. 23, 1996, 110 
Stat. 2672, provided that: 

"(a) Authority To Enter Into International Ex- 
change Agreements. — (1) The Secretary of Defense 
may enter into international defense personnel ex- 
change agreements. 

"(2) For purposes of this section, an international de- 
fense personnel exchange agreement is an agreement 
with the government of an ally of the United States or 
another friendly foreign country for the exchange of— 



"(A) military and civilian personnel of the Depart- 
ment of Defense; and 

"(B) military and civilian personnel of the defense 
ministry of that foreign government. 
"(b) Assignment of Personnel. — (1) Pursuant to an 
international defense personnel exchange agreement, 
personnel of the defense ministry of a foreign govern- 
ment may be assigned to positions in the Department 
of Defense and personnel of the Department of Defense 
may be assigned to positions in the defense ministry of 
such foreign government. Positions to which exchanged 
personnel are assigned may include positions of in- 
structors. 

"(2) An agreement for the exchange of personnel en- 
gaged in research and development activities may pro- 
vide for assignment of Department of Defense person- 
nel to positions in private industry that support the de- 
fense ministry of the host foreign government. 

"(3) An individual may not be assigned to a position 
pursuant to an international defense personnel ex- 
change agreement unless the assignment is acceptable 
to both governments. 

"(c) Reciprocity of Personnel Qualifications Re- 
quired. — Each government shall be required under an 
international defense personnel exchange agreement to 
provide personnel with qualifications, training, and 
skills that are essentially equal to those of the person- 
nel provided by the other government. 

"(d) Payment of Personnel Costs. — (1) Each govern- 
ment shall pay the salary, per diem, cost of living, 
travel costs, cost of language or other training, and 
other costs for its own personnel in accordance with 
the applicable laws and regulations of such govern- 
ment. 

"(2) Paragraph (1) does not apply to the following 
costs: 

"(A) The cost of temporary duty directed by the 
host government. 

"(B) The cost of training programs conducted to fa- 
miliarize, orient, or certify exchanged personnel re- 
garding unique aspects of the assignments of the ex- 
changed personnel. 

"(C) Costs incident to the use of the facilities of the 
host government in the performance of assigned du- 
ties. 

"(e) Prohibited Conditions. — No personnel ex- 
changed pursuant to an agreement under this section 
may take or be required to take an oath of allegiance 
to the host country or to hold an official capacity in 
the government of such country. 

"(f) Relationship to Other Authority. — The re- 
quirements in subsections (c) and (d) shall apply in the 
exercise of any authority of the Secretaries of the mili- 
tary departments to enter into an agreement with the 
government of a foreign country to provide for the ex- 
change of members of the armed forces and military 
personnel of the foreign country. The Secretary of De- 
fense may prescribe regulations for the application of 
such subsections in the exercise of such authority." 

CHAPTER 7— BOARDS, COUNCILS, AND 
COMMITTEES 

Sec. 



171. Armed Forces Policy Council. 

172. Ammunition storage board. 

173. Advisory personnel. 

174. Advisory personnel: research and develop- 

ment. 

175. Reserve Forces Policy Board. 

176. Armed Forces Institute of Pathology. 

177. American Registry of Pathology. 

178. The Henry M. Jackson Foundation for the 

Advancement of Military Medicine. 

179. Nuclear Weapons Council. 

180. Service academy athletic programs: review 

board. 

181. Joint Requirements Oversight Council. 

182. Center for Excellence in Disaster Manage- 

ment and Humanitarian Assistance. 
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Sec. 

183. Department of Defense Board of Actuaries. 

184. Regional Centers for Security Studies. 

185. Financial Management Modernization Execu- 

tive Committee. 

186. Defense Business System Management Com- 

mittee. 

18V. Strategic Materials Protection Board. 

Amendments 

2008— Pub. L. 110-417, [div. A], title X, § 1061(a)(3), Oct. 
14, 2008, 122 Stat. 4612, inserted period at end of item 
183. 

Pub. L. 110-181, div. A, title IX, § 906(a)(2), Jan. 28, 
2008, 122 Stat. 277, added item 183. 

2006— Pub. L. 109-364, div. A, title VIII, § 843(b), title 
IX, § 904(a)(2), Oct. 17, 2006, 120 Stat. 2339, 2353, sub- 
stituted "Regional Centers for Security Studies" for 
"Department of Defense regional centers for security 
studies" in item 184 and added item 187. 

2004— Pub. L. 108-375, div. A, title III, § 332(b)(2), Oct. 
28, 2004, 118 Stat. 1855, added item 186. 

2002— Pub. L. 107-314, div. A, title X, § 1041(a)(1)(B), 
Dec. 2, 2002, 116 Stat. 2645, struck out item 183 "Advi- 
sory committees: annual justification required". 

2001— Pub. L. 107-107, div. A, title X, § 1009(a)(2), Dec. 
28, 2001, 115 Stat. 1208, added item 185. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §912(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-229, added item 184. 

1997— Pub. L. 105-85, div. A, title III, § 382(a)(2), title 
IX, § 904(b), Nov. 18, 1997, 111 Stat. 1711, 1855, added 
items 182 and 183. 

1996— Pub. L. 104-106, div. A, title IX, § 905(a)(2), Feb. 
10, 1996, 110 Stat. 404, added item 181. 

1991— Pub. L. 102-190, div. A, title V, § 513(b), Dec. 5, 
1991, 105 Stat. 1361, added item 180. 

1986— Pub. L. 99-661, div. C, title I, § 3137(a)(2), Nov. 14, 
1986, 100 Stat. 4066, added item 179. 

1983— Pub. L. 98-132, § 2(a)(2), Oct. 17, 1983, 97 Stat. 849, 
inserted "The Henry M. Jackson" before "Foundation" 
in item 178. 

Pub. L. 98-36, §2(b), May 27, 1983, 97 Stat. 201, added 
item 178. 

1976— Pub. L. 94-361, title VIII, § 811(c), July 14, 1976, 90 
Stat. 936, added items 176 and 177. 

§ 171. Armed Forces Policy Council 

(a) There is in the Department of Defense an 
Armed Forces Policy Council consisting- of— 

(1) the Secretary of Defense, as Chairman, 
with the power of decision; 

(2) the Deputy Secretary of Defense; 

(3) the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics; 

(4) the Secretary of the Army; 

(5) the Secretary of the Navy; 

(6) the Secretary of the Air Force; 

(7) the Under Secretary of Defense for Pol- 
icy; 

(8) the Deputy Under Secretary of Defense 
for Acquisition and Technology; 

(9) the Chairman of the Joint Chiefs of Staff; 

(10) the Chief of Staff of the Army; 

(11) the Chief of Naval Operations; 

(12) the Chief of Staff of the Air Force; and 

(13) the Commandant of the Marine Corps. 

(b) The Armed Forces Policy Council shall ad- 
vise the Secretary of Defense on matters of 
broad policy relating to the armed forces and 
shall consider and report on such other matters 
as the Secretary of Defense may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 8; Pub. L. 
85-599, §9(c), Aug. 6, 1958, 72 Stat. 521; Pub. L. 
92-596, §5, Oct. 27, 1972, 86 Stat. 1318; Pub. L. 
95-140, §3(b), Oct. 21, 1977, 91 Stat. 1173; Pub. L. 



98- 94, title XII, §1213, Sept. 24, 1983, 97 Stat. 687; 
Pub. L. 99-500, § 101(c) [title X, § 903(e)], Oct. 18, 
1986, 100 Stat. 1783-82, 1783-133, and Pub. L. 

99- 591, § 101(c) [title X, § 903(e)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-133; Pub. L. 99-661, div. A, title 
IX, formerly title IV, § 903(e), Nov. 14, 1986, 100 
Stat. 3912, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 103-160, 
div. A, title IX, § 904(d)(1), (3), Nov. 30, 1993, 107 
Stat. 1728; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


171(a) 


5:171e (less last sen- 


July 26, 1947, ch. 343, 




tence). 


§ 210; restated Aug. 10, 


171(b) 


5:171e (last sentence). 


1949, ch. 412, §7(a), 63 






Stat. 581. 



Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

2001— Subsec. (a)(3). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1993— Subsec. (a)(3). Pub. L. 103-160, § 904(d)(1), sub- 
stituted "Under Secretary of Defense for Acquisition 
and Technology" for "Under Secretary of Defense for 
Acquisition". 

Subsec. (a)(8). Pub. L. 103-160, § 904(d)(3), substituted 
"Deputy Under Secretary of Defense for Acquisition 
and Technology" for "Deputy Under Secretary of De- 
fense for Acquisition". 

1986— Subsec. (a)(3) to (13) Pub. L. 99-500, Pub. L. 
99-591, and Pub. L. 99-661 amended subsec. (a) identi- 
cally, redesignating pars. (3) to (11) as (4), (5), (6), (7), 
(9), (10), (11), (12), and (13), respectively, adding new 
pars. (3) and (8), and substituting "the Under Secretary 
of Defense for Acquisition" for "the Under Secretaries 
of Defense" in par. (7). 

1983— Subsec. (a)(ll). Pub. L. 98-94 added par. (11). 

1977— Subsec. (a)(2). Pub. L. 95-140, § 3(b)(1), sub- 
stituted "the Deputy" for "a Deputy". 

Subsec. (a)(6). Pub. L. 95-140, § 3(b)(2), substituted 
"the Under Secretaries of Defense;" for "the Director 
of Defense Research and Engineering;". 

1972— Subsec. (a)(2). Pub. L. 92-596 substituted "a Dep- 
uty Secretary" for "the Deputy Secretary". 

1958— Subsec. (a)(6) to (10). Pub. L. 85-599 added par. 
(6) and redesignated former pars. (6) to (9) as (7) to (10), 
respectively. 

Short Title of 1983 Amendment 

Pub. L. 98-36, §1, May 27, 1983, 97 Stat. 200, provided: 
"That this Act [enacting section 178 of this title and 
amending section 2113 of this title] may be cited as the 
•Foundation for the Advancement of Military Medicine 
Act of 1983'." 

§ 172. Ammunition storage board 

The Secretaries of the military departments, 
acting through a joint board selected by them 
composed of officers, civilian officers and em- 
ployees of the Department of Defense, or both, 
shall keep informed on stored supplies of ammu- 
nition and components thereof for use of the 
Army, Navy, Air Force, and Marine Corps, with 
particular regard to keeping those supplies prop- 
erly dispersed and stored and to preventing haz- 
ardous conditions from arising to endanger life 
and property inside or outside of storage res- 
ervations. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 8; Pub. L. 
104-201, div. A, title IX, §909, Sept. 23, 1996, 110 
Stat. 2621; Pub. L. 111-383, div. A, title X, 
§ 1075(b)(7), Jan. 7, 2011, 124 Stat. 4369.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


172(a) 
172(b) 


50:83 (less last sentence). 
50:83 (last sentence). 


May 29, 1928, ch. 853 (last 
par. under "Ordnance 
Establishment"), 45 
Stat. 928. 



In subsection (a), the words "informed on stored" are 
substituted for the words "advised of storage". The 
words "particular regard" are substituted for the words 
"special reference". The words "inside or outside of" 
are substituted for the words "within or without". The 
word "selected" is substituted for the word "ap- 
pointed", since the filling of the position involved is 
not appointment to an office in the constitutional 
sense. 

In subsection (b), the words "in carrying out" are 
substituted for the words "in the execution of". 

Amendments 

2011 — Pub. L. 111-383 struck out subsec. (a) designa- 
tion before "The Secretaries" and struck out subsec. 
(b) which read as follows: "The board shall confer with 
and advise the Secretaries of the military departments 
in carrying out the recommendations in House Docu- 
ment No. 199 of the Seventieth Congress." 

1996 — Subsec. (a). Pub. L. 104-201 substituted "a joint 
board selected by them composed of officers, civilian 
officers and employees of the Department of Defense, 
or both" for "a joint board of officers selected by 
them". 

§ 173. Advisory personnel 

(a) The Secretary of Defense may establish 
such advisory committees and employ such 
part-time advisers as he considers necessary for 
the performance of his functions and those of 
the agencies under his control. 

(b) A person who serves as a member of a com- 
mittee may not be paid for that service while 
holding another position or office under the 
United States for which he receives compensa- 
tion. Other members and part-time advisers 
shall (except as otherwise specifically author- 
ized by law) serve without compensation for 
such service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 8; Pub. L. 
89-718, §2, Nov. 2, 1966, 80 Stat. 1115; Pub. L. 
104-106, div. A, title X, § 1061(e)(1), Feb. 10, 1996, 
110 Stat. 443.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


173(a) 
173(b) 
173(c) 


5:171j(a) (1st sentence, as 
applicable to Secretary 
of Defense). 

5:171j(a) (less 1st sen- 
tence, as applicable to 
Secretary of Defense). 

5:171j(b) (as applicable to 
Secretary of Defense). 


July 26, 1947, ch. 343, §303 
(as applicable to Sec- 
retary of Defense); 
Aug-. 10, 1949, ch. 412, 
§ 10(c) (as applicable to 
Secretary of Defense); 
Sept. 3, 1954, ch. 1263, 
§8 (as applicable to 
Secretary of Defense), 
68 Stat. 1228. 



In subsection (a), the words "consistent with other 
provisions of sections 171-171n, 172-172j, 181-1, 181-2, 
411a, 411b, and 626-626d of this title and sections 401-405 
of Title 50" are omitted as surplusage. The word "es- 
tablish" is substituted for the word "appoint", since 
the filling of the position involved is not appointment 
to an office in the constitutional sense. 



In subsection (b), the word "Secretary" is substituted 
for the words "appointing authority". 

In subsection (c), the words "as a part-time adviser" 
are substituted for the words "in any other part-time 
capacity for a department or agency" to conform to 
subsections (a) and (b). 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "Other 
members and part-time advisers shall (except as other- 
wise specifically authorized by law) serve without com- 
pensation for such service." for "Other members and 
part-time advisers may serve without compensation or 
may be paid not more than $50 for each day of service, 
as the Secretary determines." 

1966 — Subsec. (c). Pub. L. 89-718 repealed subsec. (c) 
which provided that sections 281, 283, and 284 of title 18 
did not apply to a person because of his service on a 
committee or as a part-time advisor under subsec. (a) 
of this section unless the unlawful act related to a mat- 
ter directly involving a department or agency which he 
was advising or to a matter in which that department 
or agency was directly interested. 

Termination of Advisory Committees 

Advisory committees in existence on Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period following Jan. 5, 1973, unless, in the case of a 
committee established by the President or an officer of 
the Federal Government, such committee is renewed by 
appropriate action prior to the expiration of such 2- 
year period, or in the case of a committee established 
by the Congress, its duration is otherwise provided by 
law. See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86 
Stat. 776, set out in the Appendix to Title 5, Govern- 
ment Organization and Employees. 

§ 174. Advisory personnel: research and develop- 
ment 

(a) The Secretary of each military department 
may establish such advisory committees and 
panels as are necessary for the research and de- 
velopment activities of his department and may 
employ such part-time advisers as he considers 
necessary to carry out those activities. 

(b) A person who serves as a member of such 
a committee or panel may not be paid for that 
service while holding another position or office 
under the United States for which he receives 
compensation. Other members and part-time ad- 
visers shall (except as otherwise specifically au- 
thorized by law) serve without compensation for 
such service. 

(c) The Secretary concerned may delegate any 
authority under this section to — 

(1) the Under Secretary of his department; 

(2) an Assistant Secretary of his department; 
or 

(3) the chief, and one assistant to the chief, 
of any technical service, bureau, or office. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 9; Pub. L. 
104-106, div. A, title X, § 1061(e)(1), Feb. 10, 1996, 
110 Stat. 443.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


174(a) 
174(b) 


5:235b (1st sentence). 
5:475g" (1st sentence). 
5:628b (1st sentence). 
5:235b (less 1st sentence). 
5:475g- (less 1st sentence). 
5:628b (less 1st sentence). 


July 16, 1952, ch. 882. §§1, 
7 (as applicable to §1), 
66 Stat. 725, 726. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


174(c) 


5:235h (as applicable to 

5:235b). 
5:475m (as applicable to 

5:475g). 
5:628h (as applicable to 

5:628b). 





In subsection (a), the words "the conduct of" are 
omitted as surplusage. 

In subsection (b), the words "or panel" are inserted 
for clarity. The words "Secretary concerned" are sub- 
stituted for the words "appointing authority". 



Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "Other 
members and part-time advisers shall (except as other- 
wise specifically authorized by law) serve without com- 
pensation for such service." for "Other members and 
part-time advisers may serve without compensation or 
may be paid not more than $50 for each day of service, 
as the Secretary concerned determines." 

Termination of Advisory Committees 

Advisory committees in existence on Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period following Jan. 5, 1973, unless, in the case of a 
committee established by the President or an officer of 
the Federal Government, such committee is renewed by 
appropriate action prior to the expiration of such 2- 
year period, or in the case of a committee established 
by the Congress, its duration is otherwise provided by 
law. See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86 
Stat. 776, set out in the Appendix to Title 5, Govern- 
ment Organization and Employees. 

§ 175. Reserve Forces Policy Board 

There is in the Office of the Secretary of De- 
fense a Reserve Forces Policy Board. The func- 
tions, membership, and organization of that 
board are set forth in section 10301 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 9; Pub. L. 
90-168, §2(3), (4), Dec. 1, 1967, 81 Stat. 521; Pub. L. 
98-94, title XII, § 1212(b), Sept. 24, 1983, 97 Stat. 
687; Pub. L. 98-525, title XIII, §1306, title XIV, 
§1405(4), Oct. 19, 1984, 98 Stat. 2613, 2622; Pub. L. 

98- 557, §21, Oct. 30, 1984, 98 Stat. 2870; Pub. L. 

99- 433, title V, § 531(a)(1), Oct. 1, 1986, 100 Stat. 
1063; Pub. L. 103-337, div. A, title IX, §921, title 
XVI, § 1661(b)(3), Oct. 5, 1994, 108 Stat. 2829, 2981.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


175(a) 


50:1008(a). 


July 9, 1952, ch. 608. §257 


175(b) 


50:1008(b). 


(less (e)), 66 Stat. 497. 


175(c) 


50:1008(c). 




175(d) 


50:1008(d) (less proviso). 




175(e) 


50:1008(d) (proviso). 





In subsection (a), the word "are" is substituted for 
the words "is established", to make clear the continu- 
ing authority of the organization established by the 
source statute. Clauses (3), (4), and (5) are substituted 
for 50:1008(a)(iii) for clarity. In clauses (6), (7), (8), and 
(9), the word "designated" is substituted for the word 
"appointed", in 50:1008(iv), (v), (vi), and (vii), to make 
it clear that the positions described are not constitu- 
tional offices. 

In subsection (b), the words "Regular Coast Guard or 
Coast Guard Reserve" are substituted for the words 
"Regular or Reserve * * * Coast Guard". 

Amendments 

1994— Pub. L. 103-337, § 1661(b)(3), amended section 
generally, substituting single undesignated par. for 



former subsecs. (a) to (f) relating to establishment, 
composition, functions, and powers of Reserve Forces 
Policy Board. 

Subsec. (a)(4). Pub. L. 103-337, §921(1), substituted 
"and an officer of the Regular Marine Corps each" for 
"or Regular Marine Corps". 

Subsec. (a)(10). Pub. L. 103-337, §921(2)-(4), added par. 
(10). 

1986— Subsec. (d). Pub. L. 99-433 substituted "3021" 
and "8021" for "3033" and "8033", respectively. 

1984— Subsec. (b). Pub. L. 98-557 substituted "Regular 
or Reserve, to serve as voting members" for "regular or 
reserve, to serve as a voting member". 

Pub. L. 98-525, §1306, substituted "two officers of the 
Coast Guard, regular or reserve" for "an officer of the 
Regular Coast Guard or the Coast Guard Reserve". 

Subsec. (c). Pub. L. 98-525, §1405(4), inserted a comma 
following "Reserve Affairs". 

1983— Subsec. (c). Pub. L. 98-94 substituted "Assistant 
Secretary of Defense for Reserve Affairs" for "Assist- 
ant Secretary of Defense for Manpower and Reserve Af- 
fairs". 

1967— Subsec. (a)(2). Pub. L. 90-168, §2(3), substituted 
"the Assistant Secretary of the Army for Manpower 
and Reserve Affairs, the Assistant Secretary of the 
Navy for Manpower and Reserve Affairs, and the Assist- 
ant Secretary of the Air Force for Manpower and Re- 
serve Affairs" for "the Secretary, the Under Secretary, 
or an Assistant Secretary designated under section 
264(b) of this title, of each of the military depart- 
ments". 

Subsec. (b). Pub. L. 90-168, §2(4), substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury" as the Secretary empowered to designate officers 
to serve on the Board and substituted "serve as a vot- 
ing member" for "serve without vote as a member" in 
the description of the officer's service on the Board. 

Subsec. (c). Pub. L. 90-168, §2(4), substituted "Assist- 
ant Secretary of Defense for Manpower and Reserve Af- 
fairs" for "Assistant Secretary of Defense designated 
under section 264(a) of this title". 

Subsec. (d). Pub. L. 90-168, §2(4), inserted references 
to sections 5251 and 5252 of this title. 

Subsec. (e). Pub. L. 90-168, §2(4), substituted "member 
of a committee or board prescribed under a section list- 
ed in subsection (d)" for "member of a committee 
under section 3033 or 8033 of this title". 

Subsec. (f). Pub. L. 90-168, §2(4), added subsec. (f). 

Effective Date of 1994 Amendment 

Amendment by section 1661(b)(3) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 1212(e) of Pub. L. 98-94 set out as a note under 
section 138 of this title. 

Effective Date of 1967 Amendment 

For effective date of amendment by Pub. L. 90-168, 
see section 7 of Pub. L. 90-168, set out as a note under 
section 138 of this title. 

§ 176. Armed Forces Institute of Pathology 

(a)(1) There is in the Department of Defense an 
Institute to be known as the Armed Forces In- 
stitute of Pathology (hereinafter in this section 
referred to as the "Institute"), which has the re- 
sponsibilities, functions, authority, and rela- 
tionships set forth in this section. The Institute 
shall be a joint entity of the three military de- 
partments, subject to the authority, direction, 
and control of the Secretary of Defense. 

(2) The Institute shall consist of a Board of 
Governors, a Director, two Deputy Directors, 
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and a staff of such professional, technical, and 
clerical personnel as may be required. 

(3) The Board of Governors shall consist of the 
Assistant Secretary of Defense for Health Af- 
fairs, who shall serve as chairman of the Board 
of Governors, the Assistant Secretary of Health 
and Human Services for Health, the Surgeons 
General of the Army, Navy, and Air Force, the 
Under Secretary for Health of the Department 
of Veterans Affairs, and a former Director of the 
Institute, as designated by the Secretary of De- 
fense, or the designee of any of the foregoing. 

(4) The Director and the Deputy Directors 
shall be appointed by the Secretary of Defense. 

(b) (1) In carrying out the provisions of this 
section, the Institute is authorized to — 

(A) contract with the American Registry of 
Pathology (established under section 177 of 
this title) for cooperative enterprises in medi- 
cal research, consultation, and education be- 
tween the Institute and the civilian medical 
profession under such conditions as may be 
agreed upon between the Board of Governors 
and the American Registry of Pathology; 

(B) make available at no cost to the Amer- 
ican Registry of Pathology such space, facili- 
ties, equipment, and support services within 
the Institute as the Board of Governors deems 
necessary for the accomplishment of their mu- 
tual cooperative enterprises; and 

(C) contract with the American Registry of 
Pathology for the services of such profes- 
sional, technical, or clerical personnel as are 
necessary to fulfill their cooperative enter- 
prises. 

(2) No contract may be entered into under 
paragraph (1) which obligates the Institute to 
make outlays in advance of the enactment of 
budget authority for such outlays. 

(c) The Director is authorized, with the ap- 
proval of the Board of Governors, to enter into 
agreements with the American Registry of Pa- 
thology for the services at any time of not more 
than six distinguished pathologists or scientists 
of demonstrated ability and experience for the 
purpose of enhancing the activities of the Insti- 
tute in education, consultation, and research. 
Such pathologists or scientists may be ap- 
pointed by the Director to administrative posi- 
tions within the components or subcomponents 
of the Institute and may be authorized by the 
Director to exercise any or all professional du- 
ties within the Institute, notwithstanding any 
other provision of law. The Secretary of De- 
fense, on a case-by-case basis, may waive the 
limitation on the number of distinguished pa- 
thologists or scientists with whom agreements 
may be entered into under this subsection if the 
Secretary determines that such waiver is in the 
best interest of the Department of Defense. 

(d) The Secretary of Defense shall promulgate 
such regulations as may be necessary to pre- 
scribe the organization, functions, and respon- 
sibilities of the Institute. 

(Added Pub. L. 94-361, title VIII, § 811(b), July 14, 
1976, 90 Stat. 933; amended Pub. L. 96-513, title V, 
§511(6), Dec. 12, 1980, 94 Stat. 2920; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 103-160, div. A, title 
VII, §733, Nov. 30, 1993, 107 Stat. 1697; Pub. L. 



104-106, div. A, title IX, § 903(f)(1), Feb. 10, 1996, 
110 Stat. 402; Pub. L. 104-201, div. A, title IX, 
§901, Sept. 23, 1996, 110 Stat. 2617; Pub. L. 107-107, 
div. A, title X, § 1048(a)(4), Dec. 28, 2001, 115 Stat. 
1222.) 

Amendments 

2001— Subsec. (a)(3). Pub. L. 107-107 substituted 
"Under Secretary for Health" for "Chief Medical Direc- 
tor". 

1996— Subsec. (a)(3). Pub. L. 104-106, § 903(a), (f)(1), 
which directed amendment of subsec. (a)(3), eff. Jan. 31, 
1997, by substituting "official in the Department of De- 
fense with principal responsibility for health affairs" 
for "Assistant Secretary of Defense for Health Affairs" 
and "Under Secretary for Health of the Department of 
Veterans Affairs" for "Chief Medical Director of the 
Department of Veterans Affairs", was repealed by Pub. 
L. 104-201. 

1993— Subsec. (c). Pub. L. 103-160 inserted at end "The 
Secretary of Defense, on a case-by-case basis, may 
waive the limitation on the number of distinguished 
pathologists or scientists with whom agreements may 
be entered into under this subsection if the Secretary 
determines that such waiver Is in the best interest of 
the Department of Defense." 

1989— Subsec. (a)(3). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

1980— Subsec. (a)(3). Pub. L. 96-513, §511(6)(A), sub- 
stituted "Secretary of Health and Human Services" for 
"Secretary of Health, Education, and Welfare". 

Subsec. (b)(1)(A). Pub. L. 96-513, §511(6)(B), inserted 
"of this title" after "177". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Establishment of Joint Pathology Center 

Pub. L. 110-181, div. A, title VII, §722, Jan. 28, 2008, 122 
Stat. 199, provided that: 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) The Secretary of Defense proposed to disestab- 
lish all elements of the Armed Forces Institute of Pa- 
thology, except the National Medical Museum and 
the Tissue Repository, as part of the recommenda- 
tions of the Secretary for the closure of Walter Reed 
Army Medical Center in the 2005 round of defense 
base closure and realignment. 

"(2) The Defense Base Closure and Realignment 
Commission altered, but did not reject, the proposal 
of the Secretary of Defense to disestablish the Armed 
Forces Institute of Pathology. 

"(3) The Commission's recommendation that the 
Armed Forces Institute of Pathology's 'capabilities 
not specified in this recommendation will be absorbed 
Into other DOD, Federal, or civilian facilities' pro- 
vides the flexibility to retain a Joint Pathology Cen- 
ter as a Department of Defense or Federal entity. 
"(b) Sense of Congress. — It is the sense of Congress 
that the Armed Forces Institute of Pathology has pro- 
vided important medical benefits to the Armed Forces 
and to the United States and that the Federal Govern- 
ment should retain a Joint Pathology Center. 
"(c) Establishment. — 

"(1) Establishment required. — The President shall 
establish and maintain a Joint Pathology Center that 
shall function as the reference center in pathology 
for the Federal Government. 

"(2) Establishment within dod. — Except as pro- 
vided in paragraph (3), the Joint Pathology Center 
shall be established in the Department of Defense, 
consistent with the final recommendations of the 2005 
Defense Base Closure and Realignment Commission, 
as approved by the President. 
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"(3) ESTABLISHMENT IN ANOTHER DEPARTMENT. — If 
the President makes a determination, within 180 days 
after the date of the enactment of this Act [Jan. 28, 
2008], that the Joint Pathology Center cannot be es- 
tablished in the Department of Defense, the Joint Pa- 
thology Center shall be established as an element of 
a Federal agency other than the Department of De- 
fense. The President shall incorporate the selection 
of such agency into the determination made under 
this paragraph. 

"(d) Services.— The Joint Pathology Center shall 
provide, at a minimum, the following: 

"(1) Diagnostic pathology consultation services in 
medicine, dentistry, and veterinary sciences. 

"(2) Pathology education, to include graduate med- 
ical education, including residency and fellowship 
programs, and continuing medical education. 

"(3) Diagnostic pathology research. 

"(4) Maintenance and continued modernization of 
the Tissue Repository and, as appropriate, utilization 
of the Repository in conducting the activities de- 
scribed in paragraphs (1) through (3)." 

National Museum of Health and Medicine 

Pub. L. 103-337, div. A, title X, §1067, Oct. 5, 1994, 108 
Stat. 2851, as amended by Pub. L. 105-78, title VII, §702, 
Nov. 13, 1997, 111 Stat. 1524, provided that: 
"(a) Purpose. — It is the purpose of this section — 

"(1) to display and interpret the collections of the 
Armed Forces Institute of Pathology currently lo- 
cated at Walter Reed Medical Center; and 

"(2) to designate the public facility of the Armed 
Forces Institute of Pathology as the National Mu- 
seum of Health and Medicine. 

"(b) Designation. — The public facility of the Armed 
Forces Institute of Pathology shall also be known as 
the National Museum of Health and Medicine." 

Congressional Findings and Declaration 

Section 811(a) of Pub. L. 94-361 provided that: 
"(1) The Congress hereby finds and declares that — 

"(A) the Armed Forces Institute of Pathology offers 
unique pathologic support to national and inter- 
national medicine; 

"(B) the Institute contains the Nation's most com- 
prehensive collection of pathologic specimens for 
study and a staff of prestigious pathologists engaged 
in consultation, education, and research; 

"(C) the activities of the Institute are of unique and 
vital importance in support of the health care of the 
Armed Forces of the United States; 

"(D) the activities of the Institute are also of 
unique and vital importance in support of the civilian 
health care system of the United States; 

"(E) the Institute provides an important focus for 
the exchange of information between civilian and 
military medicine, to the benefit of both; and 

"(F) it is important to the health of the American 
people and of the members of the Armed Forces of the 
United States that the Institute continue its activi- 
ties in serving both the military and civilian sectors 
in education, consultation, and research in the medi- 
cal, dental, and veterinary sciences. 
"(2) The Congress further finds and declares that ben- 
eficial cooperative efforts between private individuals, 
professional societies, and other entities on the one 
hand and the Armed Forces Institute of Pathology on 
the other can be carried out most effectively through 
the establishment of a private corporation." 

§ 177. American Registry of Pathology 

(a)(1) There is authorized to be established a 
nonprofit corporation to be known as the Amer- 
ican Registry of Pathology which shall not for 
any purpose be an agency or establishment of 
the United States Government. The American 
Registry of Pathology shall be subject to the 
provisions of this section and, to the extent not 



inconsistent with this section, to the District of 
Columbia Nonprofit Corporation Act (D.C. Code, 
sec. 29-501 et seq.). 

(2) The American Registry of Pathology shall 
have a Board of Members (hereinafter in this 
section referred to as the "Board") consisting of 
not less than eleven individuals who are rep- 
resentatives of those professional societies and 
organizations which sponsor individual reg- 
istries of pathology at the Armed Forces Insti- 
tute of Pathology, of whom one shall be elected 
annually by the Board to serve as chairman. 
Each such sponsor shall appoint one member to 
the Board for a term of four years. 

(3) The American Registry of Pathology shall 
have a Director, who shall be appointed by the 
Board with the concurrence of the Director of 
the Armed Forces Institute of Pathology, and 
such other officers as may be named and ap- 
pointed by the Board. Such officers shall be 
compensated at rates fixed by the Board and 
shall serve at the pleasure of the Board. 

(4) The members of the initial Board shall 
serve as incorporators and shall take whatever 
actions are necessary to establish under the Dis- 
trict of Columbia Nonprofit Corporation Act the 
corporation authorized by paragraph (1). 

(5) The term of office of each member of the 
Board shall be four years, except that (A) any 
member appointed to fill a vacancy occurring 
prior to the expiration of the term for which his 
predecessor was appointed shall be appointed for 
the remainder of such term, (B) the terms of of- 
fice of members first taking office shall begin on 
the date of incorporation and shall expire, as 
designated at the time of their appointment and 
to the maximum extent practicable, one fourth 
at the end of one year, one fourth at the end of 
two years, one fourth at the end of three years, 
and one fourth at the end of four years, and (C) 
a member whose term has expired may serve 
until his successor has qualified. No member 
shall be eligible to serve more than two consecu- 
tive terms of four years each. 

(6) Any vacancy in the Board shall not affect 
its powers, but such vacancy shall be filled in 
the manner in which the original appointment 
was made. 

(b) In order to carry out the purposes of this 
section, the American Registry of Pathology is 
authorized to — 

(1) enter into contracts with the Armed 
Forces Institute of Pathology for the provi- 
sion of such services and personnel as may be 
necessary to carry out their cooperative enter- 
prises; 

(2) enter into contracts with public and pri- 
vate organizations for the writing, editing, 
printing, and publishing of fascicles of tumor 
pathology, atlases, and other material; 

(3) accept gifts and grants from and enter 
into contracts with individuals, private foun- 
dations, professional societies, institutions, 
and governmental agencies; 

(4) enter into agreements with professional 
societies for the establishment and mainte- 
nance of Registries of Pathology; and 

(5) serve as a focus for the interchange be- 
tween military and civilian pathology and en- 
courage the participation of medical, dental, 
and veterinary sciences in pathology for the 
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mutual benefit of military and civilian medi- 
cine. 

(c) In the performance of the functions set 
forth in subsection (b), the American Registry of 
Pathology is authorized to — 

(1) enter into such other contracts, leases, 
cooperative agreements, or other transactions 
as the Board deems appropriate to conduct the 
activities of the American Registry of Pathol- 
ogy; and 

(2) charge such fees for professional services 
as the Board deems reasonable and appro- 
priate. 

(d) The American Registry of Pathology may 
transmit to the Director and the Board of Gov- 
ernors of the Armed Forces Institute of Pathol- 
ogy and to the sponsors referred to in subsection 
(a)(2) annually, and at such other times as it 
deems desirable, a comprehensive and detailed 
report of its operations, activities, and accom- 
plishments. 

(Added Pub. L. 94-361, title VIII, § 811(b), July 14, 
1976, 90 Stat. 934; amended Pub. L. 98-525, title 
XIV, §1405(5), Oct. 19, 1984, 98 Stat. 2622.) 

References in Text 

The District of Columbia Nonprofit Corporation Act, 
referred to in subsec. (a)(1), (4), is Pub. L. 87-569, Aug. 
6, 1962, 76 Stat. 265, as amended, which is not classified 
to the Code. 

Amendments 

1984— Subsec. (a)(1). Pub. L. 98-525 substituted "sec. 
29-501" for "sec. 29-1001". 

§ 178. The Henry M. Jackson Foundation for the 
Advancement of Military Medicine 

(a) There is authorized to be established a non- 
profit corporation to be known as the Henry M. 
Jackson Foundation for the Advancement of 
Military Medicine (hereinafter in this section 
referred to as the "Foundation") which shall not 
for any purpose be an agency or instrumentality 
of the United States Government. The Founda- 
tion shall be subject to the provisions of this 
section and, to the extent not inconsistent with 
this section, the Corporations and Associations 
Articles of the State of Maryland. 

(b) It shall be the purpose of the Foundation 
(1) to carry out medical research and education 
projects under cooperative arrangements with 
the Uniformed Services University of the Health 
Sciences, (2) to serve as a focus for the inter- 
change between military and civilian medical 
personnel, and (3) to encourage the participation 
of the medical, dental, nursing, veterinary, and 
other biomedical sciences in the work of the 
Foundation for the mutual benefit of military 
and civilian medicine. 

(c) (1) The Foundation shall have a Council of 
Directors (hereinafter in this section referred to 
as the "Council") composed of— 

(A) the Chairmen and ranking minority 
members of the Committee on Armed Services 
of the Senate and the Committee on Armed 
Services of the House of Representatives (or 
their designees from the membership of such 
committees), who shall be ex officio members, 

(B) the Dean of the Uniformed Services Uni- 
versity of the Health Sciences, who shall be an 
ex officio member, and 



(C) four members appointed by the ex officio 
members of the Council designated in clauses 
(A) and (B). 

(2) The term of office of each member of the 
Council appointed under clause (C) of paragraph 
(1) shall be four years, except that — 

(A) any person appointed to fill a vacancy 
occurring before the expiration of the term for 
which his predecessor was appointed shall be 
appointed for the remainder of such term; and 

(B) the terms of office of members first tak- 
ing office shall expire, as designated by the ex 
officio members of the Council at the time of 
the appointment, two at the end of two years 
and two at the end of four years. 

(3) The Council shall elect a chairman from 
among its members. 

(d) (1) The Foundation shall have an Executive 
Director who shall be appointed by the Council 
and shall serve at the pleasure of the Council. 
The Executive Director shall be responsible for 
the day-to-day operations of the Foundation and 
shall have such specific duties and responsibil- 
ities as the Council shall prescribe. 

(2) The rate of compensation of the Executive 
Director shall be fixed by the Council. 

(e) The initial members of the Council shall 
serve as incorporators and take whatever ac- 
tions as are necessary to establish under the 
Corporations and Associations Articles of the 
State of Maryland the corporation authorized by 
subsection (a). 

(f) Any vacancy in the Council shall not affect 
its powers, but shall be filled in the same man- 
ner in which the original designation or appoint- 
ment was made. 

(g) In order to carry out the purposes of this 
section, the Foundation is authorized to — 

(1) enter into contracts with, accept grants 
from, and make grants to the Uniformed Serv- 
ices University of the Health Sciences for the 
purpose of carrying out cooperative enter- 
prises in medical research, medical consulta- 
tion, and medical education, including con- 
tracts for provision of such personnel and serv- 
ices as may be necessary to carry out such co- 
operative enterprises; 

(2) enter into contracts with public and pri- 
vate organizations for the writing, editing, 
printing, and publishing of books and other 
material; 

(3) take such action as may be necessary to 
obtain patents and licenses for devices and 
procedures developed by the Foundation and 
its employees; 

(4) accept, hold, administer, invest, and 
spend any gift, devise, or bequest of real or 
personal property made to the Foundation; 

(5) enter into contracts with individuals, 
public or private organizations, professional 
societies, and government agencies for the 
purpose of carrying out the functions of the 
Foundation; 

(6) enter into such other contracts, leases, 
cooperative agreements, and other trans- 
actions as the Executive Director considers 
appropriate to conduct the activities of the 
Foundation; and 

(7) charge such fees for professional services 
furnished by the Foundation as the Executive 



Page 173 



TITLE 10— ARMED FORCES 



§179 



Director determines reasonable and appro- 
priate. 

(h) A person who is a full-time or part-time 
employee of the Foundation may not be an em- 
ployee (full-time or part-time) of the Federal 
Government. 

(i) The Council shall transmit to the President 
annually, and at such other times as the Council 
considers desirable, a report on the operations, 
activities, and accomplishments of the Founda- 
tion. 

(Added Pub. L. 98-36, §2(a), May 27, 1983, 97 Stat. 
200; amended Pub. L. 98-132, § 2(a)(1), Oct. 17, 
1983, 97 Stat. 849; Pub. L. 101-189, div. A, title 
VII, § 726(b)(2), Nov. 29, 1989, 103 Stat. 1480; Pub. 
L. 104-106, div. A, title XV, § 1502(a)(2), Feb. 10, 
1996, 110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774.) 

Amendments 

1999— Subsec. (c)(1)(A). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (c)(1)(A). Pub. L. 104-106 substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and the House of Representatives". 

1989— Subsec. (g)(1). Pub. L. 101-189 inserted ", accept 
grants from, and make grants to" after "contracts 
with". 

1983— Pub. L. 98-132, § 2(a)(1)(A), inserted "The Henry 
M. Jackson" before "Foundation" in section catchline. 

Subsec. (a). Pub. L. 98-132, § 2(a)(1)(B), inserted 
"Henry M. Jackson". 

Change op Name 

Section 1 of Pub. L. 98-132 provided: "That (a) the 
Foundation for the Advancement of Military Medicine 
established pursuant to section 178 of title 10, United 
States Code, shall be designated and hereafter known 
as the 'Henry M. Jackson Foundation for the Advance- 
ment of Military Medicine', in honor of the late Henry 
M. Jackson, United States Senator from the State of 
Washington. Any reference to the Foundation for the 
Advancement of Military Medicine in any law, regula- 
tion, document, record, or other paper of the United 
States shall be held and considered to be a reference to 
the 'Henry M. Jackson Foundation for the Advance- 
ment of Military Medicine'. 

"(b) The Council of Directors referred to in sub- 
section (c) of section 178 of such title shall take such 
action as is necessary under the Corporations and Asso- 
ciations Articles of the State of Maryland to amend the 
corporate name of the Foundation for the Advancement 
of Military Medicine established under such section to 
reflect the designation made by the first sentence of 
subsection (a)." 

§ 179. Nuclear Weapons Council 

(a) Establishment; Membership— There is a 
Nuclear Weapons Council (hereinafter in this 
section referred to as the "Council") operated as 
a joint activity of the Department of Defense 
and the Department of Energy. The membership 
of the Council is comprised of the following offi- 
cers of those departments: 

(1) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(2) The Vice Chairman of the Joint Chiefs of 
Staff. 

(3) The Under Secretary for Nuclear Secu- 
rity of the Department of Energy. 

(4) The Under Secretary of Defense for Pol- 
icy. 



(5) The commander of the United States 
Strategic Command. 

(b) Chairman; Meetings. — (1) Except as pro- 
vided in paragraph (2), the Chairman of the 
Council shall be the member designated under 
subsection (a)(1). 

(2) A meeting of the Council shall be chaired 
by the Under Secretary for Nuclear Security of 
the Department of Energy whenever the matter 
under consideration is within the primary re- 
sponsibility or concern of the Department of En- 
ergy, as determined by majority vote of the 
Council. 

(3) The Council shall meet not less often than 
once every three months. 

(c) Staff and Administrative Services; 
Staff Director. — (1) The Secretary of Defense 
and the Secretary of Energy shall enter into an 
agreement with the Council to furnish necessary 
staff and administrative services to the Council. 

(2) The Assistant Secretary of Defense for Nu- 
clear, Chemical, and Biological Defense Pro- 
grams shall be the Staff Director of the Council. 

(3) (A) Whenever the position of Assistant Sec- 
retary of Defense for Nuclear, Chemical, and Bi- 
ological Defense Programs has been vacant a pe- 
riod of more than 6 months, the Secretary of En- 
ergy shall designate a qualified individual to 
serve as acting staff director of the Council 
until the position of Assistant Secretary is 
filled. 

(B) An individual designated under subpara- 
graph (A) shall possess substantial technical and 
policy experience relevant to the management 
and oversight of nuclear weapons programs. 

(d) Responsibilities. — The Council shall be re- 
sponsible for the following matters: 

(1) Preparing the annual Nuclear Weapons 
Stockpile Memorandum. 

(2) Developing nuclear weapons stockpiles 
options and the costs of such options. 

(3) Coordinating programming and budget 
matters pertaining to nuclear weapons pro- 
grams between the Department of Defense and 
the Department of Energy. 

(4) Identifying various options for cost-effec- 
tive schedules for nuclear weapons production. 

(5) Considering safety, security, and control 
issues for existing weapons and for proposed 
new weapon program starts. 

(6) Ensuring that adequate consideration is 
given to design, performance, and cost trade- 
offs for all proposed new nuclear weapons pro- 
grams. 

(7) Providing broad guidance regarding pri- 
orities for research on nuclear weapons. 

(8) Coordinating and approving activities 
conducted by the Department of Energy for 
the study, development, production, and re- 
tirement of nuclear warheads, including con- 
cept definition studies, feasibility studies, en- 
gineering development, hardware component 
fabrication, warhead production, and warhead 
retirement. 

(9) Preparing comments on annual proposals 
for budget levels for research on nuclear weap- 
ons and transmitting those comments to the 
Secretary of Defense and the Secretary of En- 
ergy before the preparation of the annual 
budget requests by the Secretaries of those de- 
partments. 
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(10) Providing — 

(A) broad guidance regarding priorities for 
research on improved conventional weapons, 
and 

(B) comments on annual proposals for 
budget levels for research on improved con- 
ventional weapons, 

and transmitting such guidance and comments 
to the Secretary of Defense before the prepara- 
tion of the annual budget request of the De- 
partment of Defense. 

(e) Report on Difficulties Relating to Safe- 
ty or Reliability.— The Council shall submit to 
Congress a report on any analysis conducted by 
the Council with respect to difficulties at nu- 
clear weapons laboratories or nuclear weapons 
production plants that have significant bearing 
on confidence in the safety or reliability of nu- 
clear weapons or nuclear weapon types. 

(f) Annual Report.— Each fiscal year, at the 
same time the President submits the budget 
pursuant to section 1105 of title 31, the Chair- 
man of the Council, through the Secretary of 
Energy, shall submit to the congressional de- 
fense committees a report, in classified form, on 
the following: 

(1) The effectiveness and efficiency of the 
Council, and of the deliberative and decision- 
making processes used by the Council, in car- 
rying out the responsibilities described in sub- 
section (d). 

(2) A description of all activities conducted 
by the Department of Energy during that fis- 
cal year, or planned to be conducted by the 
Department of Energy during the next fiscal 
year, for the study, development, production, 
and retirement of nuclear warheads and that 
have been approved by the Council, including 
a description of— 

(A) the concept definition activities and 
feasibility studies conducted or planned to 
be conducted by the Department of Energy; 

(B) the schedule for completion of each 
such activity or study; and 

(C) the degree to which each such activity 
or study is consistent with United States 
policy for new nuclear warhead development 
or warhead modification and with estab- 
lished or projected military requirements. 

(3) A description of the activities of the 
Council during the 12-month period ending on 
the date of the report together with any as- 
sessments or studies conducted by the Council 
during that period. 

(4) A description of the highest priority re- 
quirements of the Department of Defense with 
respect to the Department of Energy stockpile 
stewardship and management program as of 
that date. 

(5) An assessment of the extent to which the 
requirements referred to in paragraph (4) are 
being addressed by the Department of Energy 
as of that date. 

(Added Pub. L. 99-661, div. C, title I, § 3137(a)(1), 
Nov. 14, 1986, 100 Stat. 4065; amended Pub. L. 
100-180, div. A, title XII, §1231(2), Dec. 4, 1987, 101 
Stat. 1160; Pub. L. 100-456, div. A, title XII, 
§ 1233(h), Sept. 29, 1988, 102 Stat. 2058; Pub. L. 
102-484, div. C, title XXXI, §3133, Oct. 23, 1992, 106 



Stat. 2639; Pub. L. 103-160, div. A, title IX, 
§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
103-337, div. C, title XXXI, §3152, Oct. 5, 1994, 108 
Stat. 3090; Pub. L. 104-106, div. A, title IX, 
§ 904(b)(1), title XV, § 1502(a)(7), Feb. 10, 1996, 110 
Stat. 403, 502; Pub. L. 106-65, div. A, title X, 
§1067(1), div. C, title XXXI, § 3163(a), (c), Oct. 5, 
1999, 113 Stat. 774, 944; Pub. L. 106-398, §1 [div. C, 
title XXXI, § 3152(a)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-464; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; Pub. L. 

107- 314, div. D, title XLII, § 4213(c), formerly Pub. 
L. 104-201, div. C, title XXXI, § 3159(c), Sept. 23, 
1996, 110 Stat. 2842, renumbered § 4213(c) of Pub. 
L. 107-314 by Pub. L. 108-136, div. C, title XXXI, 
§3141(e)(14), Nov. 24, 2003, 117 Stat. 1760; Pub. L. 

108- 375, div. A, title IX, §902(a)-(d), Oct. 28, 2004, 
118 Stat. 2025; Pub. L. 109-364, div. A, title IX, 
§903, Oct. 17, 2006, 120 Stat. 2351; Pub. L. 111-383, 
div. A, title IX, §901(j)(l), Jan. 7, 2011, 124 Stat. 
4324.) 

Amendments 

2011— Subsec. (c)(2). Pub. L. 111-383, §901(j)(l)(A), sub- 
stituted "Assistant Secretary of Defense for Nuclear, 
Chemical, and Biological Defense Programs" for "As- 
sistant to the Secretary of Defense for Nuclear and 
Chemical and Biological Defense Programs". 

Subsec. (c)(3)(A). Pub. L. 111-383 substituted "Assist- 
ant Secretary of Defense for Nuclear, Chemical, and Bi- 
ological Defense Programs" for "Assistant to the Sec- 
retary of Defense for Nuclear and Chemical and Bio- 
logical Defense Programs" and "Assistant Secretary" 
for "that Assistant to the Secretary". 

2006— Subsec. (a)(5). Pub. L. 109-364 added par. (5). 

2004— Subsec. (a). Pub. L. 108-375, §902(b), (d)(1), in- 
serted heading and, in introductory provisions, struck 
out "Joint" before "Nuclear Weapons Council" and 
substituted "operated as a joint activity of the Depart- 
ment of Defense and the Department of Energy. The 
membership of the Council is comprised of the follow- 
ing officers of those departments:" for "composed of 
three members as follows:". 

Subsec. (a)(4). Pub. L. 108-375, § 902(a), added par. (4). 

Subsec. (b). Pub. L. 108-375, § 902(d)(2), inserted head- 
ing. 

Subsec. (c). Pub. L. 108-375, § 902(d)(3), Inserted head- 
ing. 

Subsec. (c)(3)(B). Pub. L. 108-375, § 902(c)(1), sub- 
stituted "designated" for "appointed". 

Subsec. (d). Pub. L. 108-375, § 902(d)(4), inserted head- 
ing. 

Subsec. (e). Pub. L. 108-375, § 902(c)(2), (d)(5), inserted 
heading and substituted "The Council shall" for "In ad- 
dition to the responsibilities set forth in subsection (d), 
the Council shall also" in text. 

Subsec. (f). Pub. L. 108-375, § 902(c)(3), (d)(6), inserted 
heading and substituted "congressional defense com- 
mittees" for "Committee on Armed Services and the 
Committee on Appropriations of the Senate and the 
Committee on Armed Services and the Committee on 
Appropriations of the House of Representatives" in in- 
troductory provisions. 

2001— Subsec. (a)(1). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

2000— Subsec. (a)(3). Pub. L. 106-398, §1 [div. C, title 
XXXI, § 3152(a)(1)], added par. (3) and struck out former 
par. (3) which read as follows: "One senior representa- 
tive of the Department of Energy designated by the 
Secretary of Energy." 

Subsec. (b)(2). Pub. L. 106-398, §1 [div. C, title XXXI, 
§3152(a)(2)], substituted "the Under Secretary for Nu- 
clear Security of the Department of Energy" for "the 
representative designated under subsection (a)(3)". 

1999— Subsec. (b)(3). Pub. L. 106-65, § 3163(a)(1), added 
par. (3). 
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Subsec. (c)(3). Pub. L. 106-65, § 3163(a)(2), added par. 
(3). 

Subsec. (f). Pub. L. 106-65, §1067(1), substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

Subsec. (f)(3) to (5). Pub. L. 106-65, § 3163(c), added 
pars. (3) to (5). 

1996— Subsec. (c)(2). Pub. L. 104-106, § 904(b)(1), sub- 
stituted "Nuclear and Chemical and Biological Defense 
Programs" for "Atomic Energy". 

Subsec. (e). Pub. L. 107-314, § 4213(c)(2), formerly Pub. 
L. 104-201, § 3159(c)(2), as renumbered by Pub. L. 108-136, 
added subsec. (e). Former subsec. (e) redesignated (f). 

Pub. L. 104-106, §1502(a)(7), substituted "to the Com- 
mittee on Armed Services and the Committee on Ap- 
propriations of the Senate and the Committee on Na- 
tional Security and the Committee on Appropriations 
of the" for "to the Committees on Armed Services and 
Appropriations of the Senate and". 

Subsec. (f). Pub. L. 107-314, § 4213(c)(1), formerly Pub. 
L. 104-201, § 3159(c)(1), as renumbered by Pub. L. 108-136, 
redesignated subsec. (e) as (f). 

1994— Subsecs. (a)(3), (b). Pub. L. 103-337, § 3152(c), sub- 
stituted "designated" for "appointed" wherever ap- 
pearing. 

Subsec. (d)(8) to (10). Pub. L. 103-337, § 3152(a), added 
par. (8) and redesignated former pars. (8) and (9) as (9) 
and (10), respectively. 

Subsec. (e). Pub. L. 103-337, § 3152(b), added subsec. (e). 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1992— Subsec. (a)(1). Pub. L. 102-484 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"The Director of Defense Research and Engineering." 

1988— Subsec. (e). Pub. L. 100-456 struck out subsec. 
(e) which read as follows: "The Council shall submit to 
the Committees on Armed Services and on Appropria- 
tions of the Senate and House of Representatives a re- 
port on the actions that have been taken by the De- 
partment of Defense and the Department of Energy to 
implement the recommendations of the President's 
Blue Ribbon Task Group on Nuclear Weapons Program 
Management. The Council shall include in such report 
its recommendation on the role and composition of the 
staff on the Council. The Council shall submit such re- 
port to the Committees not later than March 1, 1987." 

1987— Subsec. (e). Pub. L. 100-180 realigned margins of 
subsec. (e). 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Chairman of JCS To Serve on Council If There Is 
No Vice Chairman of JCS 

Pub. L. 99-661, div. C, title I, § 3137(b), Nov. 14, 1986, 100 
Stat. 4066, provided that, if on Nov. 14, 1986, the posi- 
tion of Vice Chairman of the Joint Chiefs of Staff had 
not been established by law, the Chairman of the Joint 
Chiefs of Staff would be a member of the Nuclear Weap- 
ons Council established by section 179 of this title, and 
would remain a member of such Council until an indi- 
vidual had been appointed Vice Chairman of the Joint 
Chiefs of Staff. 

§ 180. Service academy athletic programs: review 
board 

(a) Independent Review Board.— The Sec- 
retary of Defense shall appoint a board to review 
the administration of the athletics programs of 
the United States Military Academy, the United 
States Naval Academy, and the United States 
Air Force Academy. 

(b) Composition of Board.— The Secretary 
shall appoint the members of the board from 



among distinguished administrators of institu- 
tions of higher education, members of Congress, 
members of the Boards of Visitors of the acad- 
emies, and other experts in collegiate athletics 
programs. The Superintendents of the three 
academies shall be members of the board. The 
Secretary shall designate one member of the 
board, other than a Superintendent of an acad- 
emy, as Chairman. 

(c) Duties. — The board shall, on an annual 
basis — 

(1) review all aspects of the athletics pro- 
grams of the United States Military Academy, 
the United States Naval Academy, and the 
United States Air Force Academy, including — 

(A) the policies relating to the administra- 
tion of such programs; 

(B) the appropriateness of the balance be- 
tween the emphasis placed by each academy 
on athletics and the emphasis placed by such 
academy on academic pursuits; and 

(C) the extent to which all athletes in all 
sports are treated equitably under the ath- 
letics program of each academy; and 

(2) determine ways in which the administra- 
tion of the athletics programs at the acad- 
emies can serve as models for the administra- 
tion of athletics programs at civilian institu- 
tions of higher education. 

(d) Administrative Provisions.— (1) Each 
member of the board who is not an officer or em- 
ployee of the Federal Government shall be com- 
pensated at a rate equal to the daily equivalent 
of the annual rate of basic pay prescribed for Ex- 
ecutive Schedule Level IV under section 5315 of 
title 5, for each day (including travel time) dur- 
ing which such member is engaged in the per- 
formance of the duties of the board. Members of 
the board who are officers or employees of the 
United States shall serve without compensation 
in addition to that received for their services as 
officers or employees of the United States. 

(2) The members of the board shall be allowed 
travel expenses, including per diem in lieu of 
subsistence, at rates authorized for employees of 
agencies under subchapter I of chapter 57 of title 
5, while away from their homes or regular places 
of business in the performance of services for 
the board. 

(Added Pub. L. 102-190, div. A, title V, § 513(a), 
Dec. 5, 1991, 105 Stat. 1360; amended Pub. L. 
106-65, div. A, title X, § 1066(a)(2), Oct. 5, 1999, 113 
Stat. 770; Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-290.) 

Amendments 

2000— Subsec. (d). Pub. L. 106-398 substituted "section 
5315" for "section 5376". 

1999— Subsec. (d)(1). Pub. L. 106-65 substituted "Exec- 
utive Schedule Level IV under section 5376 of title 5" 
for "grade GS-18 of the General Schedule under section 
5332 of title 5". 

§ 181. Joint Requirements Oversight Council 

(a) Establishment.— There is a Joint Require- 
ments Oversight Council in the Department of 
Defense. 

(b) Mission. — In addition to other matters as- 
signed to it by the President or Secretary of De- 
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fense, the Joint Requirements Oversight Council 
shall — 

(1) assist the Chairman of the Joint Chiefs of 
Staff— 

(A) in identifying, assessing, and approv- 
ing joint military requirements (including 
existing systems and equipment) to meet the 
national military strategy; 

(B) in identifying the core mission area as- 
sociated with each such requirement; and 

(C) in ensuring the consideration of trade- 
offs among cost, schedule, and performance 
objectives for joint military requirements in 
consultation with the advisors specified in 
subsection (d); 

(2) assist the Chairman in establishing and 
assigning priority levels for joint military re- 
quirements; 

(3) assist the Chairman, in consultation with 
the advisors to the Council under subsection 
(d), in reviewing the estimated level of re- 
sources required in the fulfillment of each 
joint military requirement and in ensuring 
that such resource level is consistent with the 
level of priority assigned to such requirement; 

(4) assist acquisition officials in identifying 
alternatives to any acquisition program that 
meet joint military requirements for the pur- 
poses of section 2366a(b), section 2366b(a)(4), 
and section 2433(e)(2) of this title; and 

(5) assist the Chairman, in consultation with 
the commanders of the combatant commands 
and the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics, in establish- 
ing an objective for the overall period of time 
within which an initial operational capability 
should be delivered to meet each joint mili- 
tary requirement. 

(c) Composition. — (1) The Joint Requirements 
Oversight Council is composed of — 

(A) the Vice Chairman of the Joint Chiefs of 
Staff, who is the chairman of the Council; 

(B) an Army officer in the grade of general; 

(C) a Navy officer in the grade of admiral; 

(D) an Air Force officer in the grade of gen- 
eral; 

(E) a Marine Corps officer in the grade of 
general; and 

(F) in addition, when directed by the chair- 
man, the commander of any combatant com- 
mand (or, as directed by that commander, the 
deputy commander of that command) when 
matters related to the area of responsibility or 
functions of that command will be under con- 
sideration by the Council. 

(2) Members of the Council under subpara- 
graphs (B), (C), (D), and (E) of paragraph (1) 
shall be selected by the Chairman of the Joint 
Chiefs of Staff, after consultation with the Sec- 
retary of Defense, from officers in the grade of 
general or admiral, as the case may be, who are 
recommended for such selection by the Sec- 
retary of the military department concerned. 

(d) Advisors.— (1) The following officials of 
the Department of Defense shall serve as advi- 
sors to the Council on matters within their au- 
thority and expertise: 

(A) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(B) The Under Secretary of Defense (Comp- 
troller). 



(C) The Under Secretary of Defense for Pol- 
icy. 

(D) The Director of Cost Assessment and 
Program Evaluation. 

(E) The Director of Operational Test and 
Evaluation. 

(F) Such other civilian officials of the De- 
partment of Defense as are designated by the 
Secretary of Defense for purposes of this sub- 
section. 

(2) The Council shall seek and consider input 
from the commanders of the combatant com- 
mands in carrying out its mission under para- 
graphs (1) and (2) of subsection (b) and in con- 
ducting periodic reviews in accordance with the 
requirements of subsection (e). 

(e) Organization. — The Joint Requirements 
Oversight Council shall conduct periodic reviews 
of joint military requirements within a core 
mission area of the Department of Defense. In 
any such review of a core mission area, the offi- 
cer or official assigned to lead the review shall 
have a deputy from a different military depart- 
ment. 

(f) Availability of Oversight Information to 
Congressional Defense Committees. — (1) The 
Secretary of Defense shall ensure that, in the 
case of a recommendation by the Chairman to 
the Secretary that is approved by the Secretary, 
oversight information with respect to such rec- 
ommendation that is produced result of the 
activities of the Joint Requirements Oversight 
Council is made available in a timely fashion to 
the congressional defense committees. 

(2) In this subsection, the term "oversight in- 
formation" means information and materials 
comprising analysis and justification that are 
prepared to support a recommendation that is 
made to, and approved by, the Secretary of De- 
fense. 

(g) Definitions. — In this section: 

(1) The term "joint military requirement" 
means a capability necessary to fulfill a gap in 
a core mission area of the Department of De- 
fense. 

(2) The term "core mission area" means a 
core mission area of the Department of De- 
fense identified under the most recent quad- 
rennial roles and missions review pursuant to 
section 118b of this title. 

(Added Pub. L. 104-106, div. A, title IX, § 905(a)(1), 
Feb. 10, 1996, 110 Stat. 403; amended Pub. L. 
104-201, div. A, title IX, §908, Sept. 23, 1996, 110 
Stat. 2621; Pub. L. 106-65, div. A, title X, §1067(1), 
Oct. 5, 1999, 113 Stat. 774; Pub. L. 108-136, div. A, 
title X, § 1043(b)(3), Nov. 24, 2003, 117 Stat. 1610; 
Pub. L. 110-181, div. A, title IX, §942(a)-(d), Jan. 
28, 2008, 122 Stat. 287, 288; Pub. L. 110-417, [div. 
A], title VIII, § 813(d)(1), Oct. 14, 2008, 122 Stat. 
4527; Pub. L. 111-23, title I, §§ 101(d)(1), 105(a), 
title II, § 201(b), May 22, 2009, 123 Stat. 1709, 1717, 
1719; Pub. L. 111-383, div. A, title VIII, §841, title 
X, § 1075(b)(8), Jan. 7, 2011, 124 Stat. 4281, 4369.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 841(d), substituted 
"There Is" for "The Secretary of Defense shall estab- 
lish". 

Subsec. (b)(3). Pub. L. 111-383, § 1075(b)(8), which di- 
rected substitution of "Program Evaluation" for "Per- 
formance Evaluation", could not be executed because 
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of the amendment by Pub. L. 111-383, § 841(c)(2). See 
below. 

Pub. L. 111-383, §841(o)(2), substituted "advisors to 
the Council under subsection (d)" for "Under Secretary 
of Defense (Comptroller), the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics, and 
the Director of Cost Assessment and Performance Eval- 
uation". 

Subsec. (c)(1)(A). Pub. L. 111-383, § 841(a)(1), inserted 
"Vice" before "Chairman of the Joint Chiefs of Staff". 

Subsec. (c)(1)(F). Pub. L. 111-383, § 841(b), added sub- 
par. (F). 

Subsec. (c)(2). Pub. L. 111-383, § 841(a)(2), substituted 
"under subparagraphs (B), (C), (D), and (E) of paragraph 
(1)" for ", other than the Chairman of the Joint Chiefs 
of Staff,". 

Subsec. (c)(3). Pub. L. 111-383, § 841(a)(3), struck out 
par. (3) which read as follows: "The functions of the 
Chairman of the Joint Chiefs of Staff as chairman of 
the Council may only be delegated to the Vice Chair- 
man of the Joint Chiefs of Staff." 

Subsec. (d)(1). Pub. L. 111-383, § 841(c)(1), substituted 
"The following officials of the Department of Defense 
shall serve as advisors to the Council on matters within 
their authority and expertise:" for "The Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics, the Under Secretary of Defense (Comptroller), 
and the Director of Cost Assessment and Program Eval- 
uation shall serve as advisors to the Council on matters 
within their authority and expertise." and added sub- 
pars. (A) to (F). 

2009— Subsec. (b)(1)(C). Pub. L. 111-23, § 201(b)(1), added 
subpar. (C). 

Subsec. (b)(3). Pub. L. 111-23, § 201(b)(2)(A), inserted 
", in consultation with the Under Secretary of Defense 
(Comptroller), the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics, and the Director 
of Cost Assessment and Performance Evaluation," after 
"assist the Chairman". 

Subsec. (b)(5). Pub. L. 111-23, §201(b)(2)(B)-(4), added 
par. (5). 

Subsec. (d). Pub. L. 111-23, § 105(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

Pub. L. 111-23, §101(d)(l), substituted "Director of 
Cost Assessment and Program Evaluation" for "Direc- 
tor of the Office of Program Analysis and Evaluation". 

2008— Subsec. (b). Pub. L. 110-181, § 942(a), amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
related to mission of Joint Requirements Oversight 
Council. 

Subsec. (b)(4). Pub. L. 110-417 substituted "section 
2366a(b), section 2366b(a)(4)," for "section 2366a(a)(4), 
section 2366b(b),". 

Subsec. (d). Pub. L. 110-181, § 942(b)(2), added subsec. 
(d). Former subsec. (d) redesignated (f). 

Subsec. (e). Pub. L. 110-181, § 942(c), added subsec. (e). 

Subsec. (f). Pub. L. 110-181, § 942(b)(1), redesignated 
subsec. (d) as (f). 

Subsec. (g). Pub. L. 110-181, § 942(d), added subsec. (g). 

2003— Subsec. (d)(2). Pub. L. 108-136 substituted "sub- 
section, the term 'oversight" for "subsection:", struck 
out "(A) The term 'oversight" before "information' 
means", and struck out subpar. (B) which read as fol- 
lows: "The term 'congressional defense committees' 
means — 

"(i) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(ii) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 

1999— Subsec. (d)(2)(B)(ii). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Subsec. (d). Pub. L. 104-201 added subsec. (d). 

Effective Date 

Section 905(b) of Pub. L. 104-106 provided that: "The 
amendments made by this section [enacting this sec- 
tion] shall take effect on January 31, 1997." 

Input From Commanders of Combatant Commands 

Pub. L. 111-23, title I, § 105(b), May 22, 2009, 123 Stat. 
1718, provided that: "The Joint Requirements Oversight 



Council in the Department of Defense shall seek and 
consider input from the commanders of combatant 
commands, in accordance with section 181(d) of title 10, 
United States Code (as amended by subsection (a)). 
Such input may include, but is not limited to, an as- 
sessment of the following: 

"(1) Any current or projected missions or threats in 
the theater of operations of the commander of a com- 
batant command that would Inform the assessment of 
a new joint military requirement. 

"(2) The necessity and sufficiency of a proposed 
joint military requirement in terms of current and 
projected missions or threats. 

"(3) The relative priority of a proposed joint mili- 
tary requirement In comparison with other joint 
military requirements within the theater of oper- 
ations of the commander of a combatant command. 

"(4) The ability of partner nations in the theater of 
operations of the commander of a combatant com- 
mand to assist in meeting the joint military require- 
ment or the benefit, if any, of a partner nation assist- 
ing in development or use of technologies developed 
to meet the joint military requirement." 

Review of Joint Military Requirements 

Pub. L. 111-23, title II, §201(o), May 22, 2009, 123 Stat. 
1720, provided that: "The Secretary of Defense shall en- 
sure that each new joint military requirement rec- 
ommended by the Joint Requirements Oversight Coun- 
cil is reviewed to ensure that the Joint Requirements 
Oversight Council has, In making such recommenda- 
tion — 

"(1) taken appropriate action to seek and consider 
Input from the commanders of the combatant com- 
mands, in accordance with the requirements of sec- 
tion 181(d) of title 10, United States Code (as amended 
by section 105(a) of this Act); 

"(2) engaged In consideration of trade-offs among 
cost, schedule, and performance objectives In accord- 
ance with the requirements of section 181(b)(1)(C) of 
title 10, United States Code (as added by subsection 
(b)); and 

"(3) engaged in consideration of issues of joint port- 
folio management, including alternative material 
and non-material solutions, as provided In Depart- 
ment of Defense Instructions for the development of 
joint military requirements." 

Study Guidance for Analyses of Alternatives 

Pub. L. 111-23, title II, § 201(d), May 22, 2009, 123 Stat. 
1720, provided that: "The Director of Cost Assessment 
and Program Evaluation shall take the lead In the de- 
velopment of study guidance for an analysis of alter- 
natives for each joint military requirement for which 
the Chairman of the Joint Requirements Oversight 
Council is the validation authority. In developing the 
guidance, the Director shall solicit the advice of appro- 
priate officials within the Department of Defense and 
ensure that the guidance requires, at a minimum — 

"(1) full consideration of possible trade-offs among 
cost, schedule, and performance objectives for each 
alternative considered; and 

"(2) an assessment of whether or not the joint mili- 
tary requirement can be met In a manner that is con- 
sistent with the cost and schedule objectives rec- 
ommended by the Joint Requirements Oversight 
Council." 

Deadlines for Inclusion of Core Mission 
References in Documents 

Pub. L. 110-181, dlv. A, title IX, § 942(f), Jan. 28, 2008, 
122 Stat. 288, provided that: "Effective June 1, 2009, all 
joint military requirements documents of the Joint Re- 
quirements Oversight Council produced to carry out its 
mission under section 181(b)(1) of title 10, United States 
Code, shall reference the core mission areas organized 
and defined under section 118b of such title. Not later 
than October 1, 2009, all such documents produced be- 
fore June 1, 2009, shall reference such structure." 
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Reports on Joint Requirements Oversight Council 
Reform Initiative 

Pub. L. 106-398, §1 [[div. A], title IX, §916], Oct. 30, 
2000, 114 Stat. 1654, 1654A-231, as amended by Pub. L. 
107-107, dlv. A, title IX, §923, Dec. 28, 2001, 115 Stat. 1199, 
directed the Chairman ol the Joints Chiefs of Staff to 
submit reports to committees of Congress not later 
than Mar. 1, 2001, Sept. 1, 2001, Mar. 1, 2002, and Mar. 1, 
2003, on the progress made on the initiative of the 
Chairman to reform and refocus the Joint Require- 
ments Oversight Council. 

§ 182. Center for Excellence in Disaster Manage- 
ment and Humanitarian Assistance 

(a) Establishment. — The Secretary of Defense 
may operate a Center for Excellence in Disaster 
Management and Humanitarian Assistance (in 
this section referred to as the "Center"). 

(b) Missions. — (1) The Center shall be used to 
provide and facilitate education, training, and 
research in civil-military operations, particu- 
larly operations that require international dis- 
aster management and humanitarian assistance 
and operations that require coordination be- 
tween the Department of Defense and other 
agencies. 

(2) The Center shall be used to make available 
high-quality disaster management and humani- 
tarian assistance in response to disasters. 

(3) The Center shall be used to provide and fa- 
cilitate education, training, interagency coordi- 
nation, and research on the following additional 
matters: 

(A) Management of the consequences of nu- 
clear, biological, and chemical events. 

(B) Management of the consequences of ter- 
rorism. 

(C) Appropriate roles for the reserve compo- 
nents in the management of such conse- 
quences and in disaster management and hu- 
manitarian assistance in response to natural 
disasters. 

(D) Meeting requirements for information in 
connection with regional and global disasters, 
including the use of advanced communications 
technology as a virtual library. 

(E) Tropical medicine, particularly in rela- 
tion to the medical readiness requirements of 
the Department of Defense. 

(4) The Center shall develop a repository of 
disaster risk indicators for the Asia-Pacific re- 
gion. 

(5) The Center shall perform such other mis- 
sions as the Secretary of Defense may specify. 

(c) Joint Operation With Educational Insti- 
tution Authorized.— The Secretary of Defense 
may enter into an agreement with appropriate 
officials of an institution of higher education to 
provide for joint operation of the Center. Any 
such agreement shall provide for the institution 
to furnish necessary administrative services for 
the Center, including administration and alloca- 
tion of funds. 

(d) Acceptance of Donations.— (1) Except as 
provided in paragraph (2), the Secretary of De- 
fense may accept, on behalf of the Center, dona- 
tions to be used to defray the costs of the Center 
or to enhance the operation of the Center. Such 
donations may be accepted from any agency of 
the Federal Government, any State or local gov- 
ernment, any foreign government, any founda- 



tion or other charitable organization (including 
any that is organized or operates under the laws 
of a foreign country), or any other private 
source in the United States or a foreign country. 

(2) The Secretary may not accept a donation 
under paragraph (1) if the acceptance of the do- 
nation would compromise or appear to com- 
promise — 

(A) the ability of the Department of Defense, 
any employee of the Department, or members 
of the armed forces, to carry out any respon- 
sibility or duty of the Department in a fair 
and objective manner; or 

(B) the integrity of any program of the De- 
partment of Defense or of any person involved 
in such a program. 

(3) The Secretary shall prescribe written guid- 
ance setting forth the criteria to be used in de- 
termining whether or not the acceptance of a 
foreign donation would have a result described 
in paragraph (2). 

(4) Funds accepted by the Secretary under 
paragraph (1) as a donation on behalf of the Cen- 
ter shall be credited to appropriations available 
to the Department of Defense for the Center. 
Funds so credited shall be merged with the ap- 
propriations to which credited and shall be 
available for the Center for the same purposes 
and the same period as the appropriations with 
which merged. 

(Added Pub. L. 105-85, div. A, title III, § 382(a)(1), 
Nov. 18, 1997, 111 Stat. 1709.) 

Payments for Education and Training of 
Personnel of Foreign Countries 

Pub. L. 107-248, title VIII, §8093, Oct. 23, 2002, 116 Stat. 
1558, provided that: "During the current fiscal year and 
hereafter, under regulations prescribed by the Sec- 
retary of Defense, the Center of Excellence for Disaster 
Management and Humanitarian Assistance [probably 
should be Center for Excellence in Disaster Manage- 
ment and Humanitarian Assistance] may also pay, or 
authorize payment for, the expenses of providing or fa- 
cilitating education and training for appropriate mili- 
tary and civilian personnel of foreign countries in dis- 
aster management, peace operations, and humanitarian 
assistance." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 107-117, div. A, title VIII, §8109, Jan. 10, 2002, 
115 Stat. 2272. 

Pub. L. 106-259, title VIII, §8109, Aug. 9, 2000, 114 Stat. 
698. 

Pub. L. 106-79, title VIII, §8139, Oct. 25, 1999, 113 Stat. 
1269. 

§ 183. Department of Defense Board of Actuaries 

(a) In General.— There shall be in the Depart- 
ment of Defense a Department of Defense Board 
of Actuaries (hereinafter in this section referred 
to as the "Board"). 

(b) Members.— (1) The Board shall consist of 
three members who shall be appointed by the 
Secretary of Defense from among qualified pro- 
fessional actuaries who are members of the Soci- 
ety of Actuaries. 

(2) The members of the Board shall serve for a 
term of 15 years, except that a member of the 
Board appointed to fill a vacancy occurring be- 
fore the end of the term for which the member's 
predecessor was appointed shall only serve until 
the end of such term. A member may serve after 
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the end of the member's term until the mem- 
ber's successor takes office. 

(3) A member of the Board may be removed by 
the Secretary of Defense only for misconduct or 
failure to perform functions vested in the Board. 

(4) A member of the Board who is not an em- 
ployee of the United States is entitled to receive 
pay at the daily equivalent of the annual rate of 
basic pay of the highest rate of basic pay then 
currently being paid under the General Schedule 
of subchapter III of chapter 53 of title 5 for each 
day the member is engaged in the performance 
of the duties of the Board and is entitled to trav- 
el expenses, including a per diem allowance, in 
accordance with section 5703 of that title in con- 
nection with such duties. 

(c) Duties. — The Board shall have the follow- 
ing duties: 

(1) To review valuations of the Department 
of Defense Military Retirement Fund in ac- 
cordance with section 1465(c) of this title and 
submit to the President and Congress, not less 
often than once every four years, a report on 
the status of that Fund, including such recom- 
mendations for modifications to the funding 
or amortization of that Fund as the Board 
considers appropriate and necessary to main- 
tain that Fund on a sound actuarial basis. 

(2) To review valuations of the Department 
of Defense Education Benefits Fund in accord- 
ance with section 2006(e) of this title and make 
recommendations to the President and Con- 
gress on such modifications to the funding or 
amortization of that Fund as the Board con- 
siders appropriate to maintain that Fund on a 
sound actuarial basis. 

(3) To review valuations of such other funds 
as the Secretary of Defense shall specify for 
purposes of this section and make recom- 
mendations to the President and Congress on 
such modifications to the funding or amortiza- 
tion of such funds as the Board considers ap- 
propriate to maintain such funds on a sound 
actuarial basis. 

(d) Records.— The Secretary of Defense shall 
ensure that the Board has access to such records 
regarding the funds referred to in subsection (c) 
as the Board shall require to determine the ac- 
tuarial status of such funds. 

(e) Reports.— (1) The Board shall submit to 
the Secretary of Defense on an annual basis a 
report on the actuarial status of each of the fol- 
lowing: 

(A) The Department of Defense Military Re- 
tirement Fund. 

(B) The Department of Defense Education 
Benefits Fund. 

(C) Each other fund specified by Secretary 
under subsection (c)(3). 

(2) The Board shall also furnish its advice and 
opinion on matters referred to it by the Sec- 
retary. 

(Added Pub. L. 110-181, div. A, title IX, § 906(a)(1), 
Jan. 28, 2008, 122 Stat. 275.) 

Prior Provisions 

A prior section 183, added Pub. L. 105-85, div. A, title 
IX, § 904(a), Nov. 18, 1997, 111 Stat. 1854, required the 
Secretary of Defense to report annually on the jus- 
tification or requirement and projected costs of Depart- 



ment of Defense advisory committees, prior to repeal 
by Pub. L. 107-314, div. A, title X, § 1041(a)(1)(A), Dec. 2, 
2002, 116 Stat. 2645. 

Initial Service as Board Members 

Pub. L. 110-181, div. A, title IX, § 906(a)(3), Jan. 28, 
2008, 122 Stat. 277, provided that: "Each member of the 
Department of Defense Retirement Board of Actuaries 
or the Department of Defense Education Benefits Board 
of Actuaries as of the date of the enactment of this Act 
[Jan. 28, 2008] shall serve as an initial member of the 
Department of Defense Board of Actuaries under sec- 
tion 183 of title 10, United States Code (as added by 
paragraph (1)), from that date until the date otherwise 
provided for the completion of such individual's term 
as a member of the Department of Defense Retirement 
Board of Actuaries or the Department of Defense Edu- 
cation Benefits Board of Actuaries, as the case may be, 
unless earlier removed by the Secretary of Defense." 

§ 184. Regional Centers for Security Studies 

(a) In General. — The Secretary of Defense 
shall administer the Department of Defense Re- 
gional Centers for Security Studies in accord- 
ance with this section as international venues 
for bilateral and multilateral research, commu- 
nication, and exchange of ideas involving mili- 
tary and civilian participants. 

(b) Regional Centers Specified. — (1) A De- 
partment of Defense Regional Center for Secu- 
rity Studies is a Department of Defense institu- 
tion that — 

(A) is operated, and designated as such, by 
the Secretary of Defense for the study of secu- 
rity issues relating to a specified geographic 
region of the world; and 

(B) serves as a forum for bilateral and multi- 
lateral research, communication, and ex- 
change of ideas involving military and civilian 
participants. 

(2) The Department of Defense Regional Cen- 
ters for Security Studies are the following: 

(A) The George C. Marshall European Center 
for Security Studies, established in 1993 and 
located in Garmisch-Partenkirchen, Germany. 

(B) The Asia-Pacific Center for Security 
Studies, established in 1995 and located in 
Honolulu, Hawaii. 

(C) The Center for Hemispheric Defense 
Studies, established in 1997 and located in 
Washington, D.C. 

(D) The Africa Center for Strategic Studies, 
established in 1999 and located in Washington, 
D.C. 

(E) The Near East South Asia Center for 
Strategic Studies, established in 2000 and lo- 
cated in Washington, D.C. 

(3) No institution or element of the Depart- 
ment of Defense may be designated as a Depart- 
ment of Defense Regional Center for Security 
Studies for purposes of this section, other than 
the institutions specified in paragraph (2), ex- 
cept as specifically provided by law after Octo- 
ber 17, 2006. 

(c) Regulations.— The administration of the 
Regional Centers under this section shall be car- 
ried out under regulations prescribed by the 
Secretary. 

(d) Participation. — Participants in activities 
of the Regional Centers may include United 
States and foreign military, civilian, and non- 
governmental personnel. 
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(e) Employment and Compensation of Fac- 
ulty. — At each Regional Center, the Secretary 
may, subject to the availability of appropria- 
tions — 

(1) employ a Director, a Deputy Director, 
and as many civilians as professors, instruc- 
tors, and lecturers as the Secretary considers 
necessary; and 

(2) prescribe the compensation of such per- 
sons, in accordance with Federal guidelines. 

(f) Payment op Costs. — (1) Participation in ac- 
tivities of a Regional Center shall be on a reim- 
bursable basis (or by payment in advance), ex- 
cept in a case in which reimbursement is waived 
in accordance with paragraph (3). 

(2) For a foreign national participant, pay- 
ment of costs may be made by the participant, 
the participant's own government, by a Depart- 
ment or agency of the United States other than 
the Department of Defense, or by a gift or dona- 
tion on behalf of one or more Regional Centers 
accepted under section 2611 of this title on be- 
half of the participant's government. 

(3) The Secretary of Defense may waive reim- 
bursement of the costs of activities of the Re- 
gional Centers for foreign military officers and 
foreign defense and security civilian government 
officials from a developing country if the Sec- 
retary determines that attendance of such per- 
sonnel without reimbursement is in the national 
security interest of the United States. Costs for 
which reimbursement is waived pursuant to this 
paragraph shall be paid from appropriations 
available to the Regional Centers. 

(4) Funds accepted for the payment of costs 
shall be credited to the appropriation then cur- 
rently available to the Department of Defense 
for the Regional Center that incurred the costs. 
Funds so credited shall be merged with the ap- 
propriation to which credited and shall be avail- 
able to that Regional Center for the same pur- 
poses and same period as the appropriation with 
which merged. 

(5) Funds available for the payment of person- 
nel expenses under the Latin American coopera- 
tion authority set forth in section 1050 of this 
title are also available for the costs of the oper- 
ation of the Center for Hemispheric Defense 
Studies. 

(6) Funds available to carry out this section, 
including funds accepted under paragraph (4) 
and funds available under paragraph (5), shall be 
available, to the extent provided in appropria- 
tions Acts, for programs and activities under 
this section that begin in a fiscal year and end 
in the following fiscal year. 

(g) Support to Other Agencies. — The Direc- 
tor of a Regional Center may enter into agree- 
ments with the Secretaries of the military de- 
partments, the heads of the Defense Agencies, 
and, with the concurrence of the Secretary of 
Defense, the heads of other Federal departments 
and agencies for the provision of services by 
that Regional Center under this section. Any 
such participating department and agency shall 
transfer to the Regional Center funds to pay the 
full costs of the services received. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 912(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-228; 
amended Pub. L. 107-107, div. A, title X, 



§ 1048(c)(2), Dec. 28, 2001, 115 Stat. 1226; Pub. L. 

108- 136, div. A, title IX, § 931(b)(2), Nov. 24, 2003, 
117 Stat. 1581; Pub. L. 109-163, div. A, title IX, 
§ 903(b), Jan. 6, 2006, 119 Stat. 3399; Pub. L. 

109- 364, div. A, title IX, § 904(a)(1), Oct. 17, 2006, 
120 Stat. 2351; Pub. L. 110-417, [div. A], title IX, 
§ 941(a)(1), Oct. 14, 2008, 122 Stat. 4576; Pub. L. 
111-84, div. A, title X, § 1073(a)(3), Oct. 28, 2009, 
123 Stat. 2472; Pub. L. 112-81, div. A, title X, 
§1061(2), Dec. 31, 2011, 125 Stat. 1583.) 

Amendments 

2011— Subsec. (h). Pub. L. 112-81 struck out subsec. (h) 
which required the Secretary of Defense to submit an 
annual report on the operation of the Regional Centers 
for security studies during the preceding fiscal year. 

2009— Subsec. (b)(3). Pub. L. 111-84 substituted "Octo- 
ber 17, 2006" for "the date of the enactment of this sec- 
tion". 

2008— Subsec. (f)(6). Pub. L. 110-417 added par. (6). 

2006 — Pub. L. 109-364 amended section catchline and 
text generally. Prior to amendment, section consisted 
of subsecs. (a) to (c) relating to notification to Con- 
gress of the establishment of new regional centers, an- 
nual report on the operation of such centers, and defi- 
nition of "regional center for security studies". 

Subsec. (b)(4). Pub. L. 109-163 substituted "under sec- 
tion 2611 of this title." for "under any of the following 
provisions of law: 

"(A) Section 2611 of this title. 

"(B) Section 1306 of the National Defense Author- 
ization Act for Fiscal Year 1995 (Public Law 103-337; 
108 Stat. 2892). 

"(C) Section 1065 of the National Defense Author- 
ization Act for Fiscal Year 1997 (Public Law 104-201; 
110 Stat. 2653; 10 U.S.C. 113 note)." 

2003— Subsec. (b)(4). Pub. L. 108-136 struck out "for- 
eign" before "gifts". 

2001— Subsec. (a). Pub. L. 107-107 substituted "October 
30, 2000," for "the date of the enactment of this sec- 
tion," in introductory provisions. 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title IX, §941(a)(2), Oct. 14, 
2008, 122 Stat. 4576, provided that: "The amendment 
made by paragraph (1) [amending this section] shall 
take effect on October 1, 2008, and shall apply with re- 
spect to programs and activities under section 184 of 
title 10, United States Code (as so amended), that begin 
on or after that date." 

Temporary Waiver of Reimbursement of Costs of 
Activities for Nongovernmental Personnel 

Pub. L. 110-417, [div. A], title IX, §941(b), Oct. 14, 2008, 
122 Stat. 4577, as amended by Pub. L. 111-383, div. A, 
title IX, §941, Jan. 7, 2011, 124 Stat. 4340, provided that: 

"(1) Authority for temporary waiver. — In fiscal 
years 2009 through 2012, the Secretary of Defense may, 
with the concurrence of the Secretary of State, waive 
reimbursement otherwise required under subsection (f) 
of section 184 of title 10, United States Code, of the 
costs of activities of Regional Centers under such sec- 
tion for personnel of nongovernmental and inter- 
national organizations who participate in activities of 
the Regional Centers that enhance cooperation of non- 
governmental organizations and international organi- 
zations with United States forces if the Secretary of 
Defense determines that attendance of such personnel 
without reimbursement is in the national security in- 
terests of the United States. 

"(2) Limitation. — The amount of reimbursement that 
may be waived under paragraph (1) in any fiscal year 
may not exceed $1,000,000. 

"(3) Annual report. — The Secretary of Defense shall 
include in the annual report under [former] section 
184(h) of title 10, United States Code, in each year 
through 2013 information on the attendance of person- 
nel of nongovernmental and international organiza- 
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tions in activities of the Regional Centers during the 
preceding fiscal year for which a waiver of reimburse- 
ment was made under paragraph (1), including informa- 
tion on the costs incurred by the United States for the 
participation of personnel of each nongovernmental or 
international organization that so attended." 

§ 185. Financial Management Modernization Ex- 
ecutive Committee 

(a) Establishment of Financial Management 
Modernization Executive Committee.— (1) The 
Secretary of Defense shall establish a Financial 
Management Modernization Executive Commit- 
tee. 

(2) The Committee shall be composed of the 
following: 

(A) The Under Secretary of Defense (Comp- 
troller), who shall be the chairman of the com- 
mittee. 

(B) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(C) The Under Secretary of Defense for Per- 
sonnel and Readiness. 

(D) The Chief Information Officer of the De- 
partment of Defense. 

(E) Such additional personnel of the Depart- 
ment of Defense (including appropriate person- 
nel of the military departments and Defense 
Agencies) as are designated by the Secretary. 

(3) The Committee shall be accountable to the 
Senior Executive Council (composed of the Sec- 
retary of Defense, the Deputy Secretary of De- 
fense, the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics, the Secretary 
of the Army, the Secretary of the Navy, and the 
Secretary of the Air Force). 

(b) Duties. — In addition to other matters as- 
signed to it by the Secretary of Defense, the 
Committee shall have the following duties: 

(1) To establish a process that ensures that 
each critical accounting system, financial 
management system, and data feeder system 
of the Department of Defense is compliant 
with applicable Federal financial management 
and reporting requirements. 

(2) To develop a management plan for the 
implementation of the financial and data feed- 
er systems compliance process established 
pursuant to paragraph (1). 

(3) To supervise and monitor the actions 
that are necessary to implement the manage- 
ment plan developed pursuant to paragraph 
(2), as approved by the Secretary of Defense. 

(4) To ensure that a Department of Defense 
financial management enterprise architecture 
is developed and maintained in accordance 
with — 

(A) the overall business process trans- 
formation strategy of the Department; and 

(B) the architecture framework of the De- 
partment for command, control, commu- 
nications, computers, intelligence, surveil- 
lance, and reconnaissance functions. 

(5) To ensure that investments in existing or 
proposed financial management systems for 
the Department comply with the overall busi- 
ness practice transformation strategy of the 
Department and the financial management en- 
terprise architecture developed under para- 
graph (4). 



(6) To provide an annual accounting of each 
financial and data feeder system investment 
technology project to ensure that each such 
project is being implemented at acceptable 
cost and within a reasonable schedule and is 
contributing to tangible, observable improve- 
ments in mission performance. 

(c) Management Plan for Implementation of 
Financial Data Feeder Systems Compliance 
Process. — The management plan developed 
under subsection (b)(2) shall include among its 
principal elements at least the following ele- 
ments: 

(1) A requirement for the establishment and 
maintenance of a complete inventory of all 
budgetary, accounting, finance, and data feed- 
er systems that support the transformed busi- 
ness processes of the Department and produce 
financial statements. 

(2) A phased process (consisting of the suc- 
cessive phases of Awareness, Evaluation, Ren- 
ovation, Validation, and Compliance) for im- 
proving systems referred to in paragraph (1) 
that provides for mapping financial data flow 
from the cognizant Department business func- 
tion source (as part of the overall business 
process transformation strategy of the Depart- 
ment) to Department financial statements. 

(3) Periodic submittal to the Secretary of 
Defense, the Deputy Secretary of Defense, and 
the Senior Executive Council (or any combina- 
tion thereof) of reports on the progress being 
made in achieving financial management 
transformation goals and milestones included 
in the annual financial management improve- 
ment plan in 2002. 

(4) Documentation of the completion of each 
phase specified in paragraph (2) of improve- 
ments made to each accounting, finance, and 
data feeder system of the Department. 

(5) Independent audit by the Inspector Gen- 
eral of the Department, the audit agencies of 
the military departments, and private sector 
firms contracted to conduct validation audits 
(or any combination thereof) at the validation 
phase for each accounting, finance, and data 
feeder system. 

(d) Data Feeder Systems.— In this section, 
the term "data feeder system" means an auto- 
mated or manual system from which informa- 
tion is derived for a financial management sys- 
tem or an accounting system. 

(Added Pub. L. 107-107, div. A, title X, 
§ 1009(a)(1), Dec. 28, 2001, 115 Stat. 1206; amended 
Pub. L. 107-314, div. A, title X, § 1004(h)(2), Dec. 
2, 2002, 116 Stat. 2631.) 

Amendments 

2002— Subsec. (d). Pub. L. 107-314 substituted "means 
an automated or manual system from which informa- 
tion is derived for a financial management system or 
an accounting system" for "has the meaning given that 
term in section 2222(c)(2) of this title". 

§ 186. Defense Business System Management 
Committee 

(a) Establishment.— The Secretary of Defense 
shall establish a Defense Business Systems Man- 
agement Committee, to be composed of the fol- 
lowing persons: 
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(1) The Deputy Secretary of Defense. 

(2) The Deputy Chief Management Officer of 
the Department of Defense. 

(3) The Under Secretary of Defense for Ac- 
quisition, Logistics, and Technology. 

(4) The Under Secretary of Defense for Per- 
sonnel and Readiness. 

(5) The Under Secretary of Defense (Comp- 
troller). 

(6) The Assistant Secretary of Defense for 
Networks and Information Integration. 

(7) The Chief Management Officers of the 
military departments and the heads of such 
Defense Agencies as may be designated by the 
Secretary of Defense. 

(8) Such additional personnel of the Depart- 
ment of Defense (including personnel assigned 
to the Joint Chiefs of Staff and combatant 
commands) as are designated by the Secretary 
of Defense. 

(b) Chairman and Vice Chairman.— The Dep- 
uty Secretary of Defense shall serve as the 
chairman of the Committee. The Deputy Chief 
Management Officer of the Department of De- 
fense shall serve as the vice chairman of the 
Committee, and shall act as chairman in the ab- 
sence of the Deputy Secretary of Defense. 

(c) Duties. — (1) In addition to any other mat- 
ters assigned to the Committee by the Secretary 
of Defense, the Committee shall — 

(A) recommend to the Secretary of Defense 
policies and procedures necessary to effec- 
tively integrate the requirements of section 
2222 of this title into all business activities 
and any transformation, reform, reorganiza- 
tion, or process improvement initiatives 
undertaken within the Department of Defense; 

(B) review and approve any major update of 
the defense business enterprise architecture 
developed under subsection (b) 1 of section 2222 
of this title, including evolving the architec- 
ture, and of defense business systems mod- 
ernization plans; and 

(C) manage cross-domain integration con- 
sistent with such enterprise architecture. 

(2) The Committee shall be responsible for co- 
ordinating defense business system moderniza- 
tion initiatives to maximize benefits and mini- 
mize costs for the Department of Defense and 
periodically report to the Secretary on the 
status of defense business system modernization 
efforts. 

(3) The Committee shall ensure that funds are 
obligated for defense business system mod- 
ernization in a manner consistent with section 
2222 of this title. 

(d) Definitions. — In this section, the terms 
"defense business system" and "defense business 
system modernization" have the meanings given 
such terms in section 2222 1 of this title. 

(Added Pub. L. 108-375, div. A, title III, 
§ 332(b)(1), Oct. 28, 2004, 118 Stat. 1854; amended 
Pub. L. 110-417, [div. A], title IX, §904, Oct. 14, 
2008, 122 Stat. 4567; Pub. L. 111-383, div. A, title 
X, § 1075(b)(9), Jan. 7, 2011, 124 Stat. 4369.) 

References in Text 

Section 2222 of this title, referred to in subsecs. 
(c)(1)(A), (B), (3) and (d), was amended generally by 



iSee References in Text note below. 



Pub. L. 112-81, div. A, title IX, §901, Dec. 31, 2011, 125 
Stat. 1527. As so amended, subsec. (b) does not relate to 
development of defense business enterprise architec- 
ture, and section no longer defines "defense business 
system modernization". 

Amendments 

2011— Subsecs. (c), (d). Pub. L. 111-383 redesignated 
subsec. (c), relating to definitions, as (d). 

2008— Subsec. (a)(2) to (6). Pub. L. 110-417, § 904(a)(1), 
(2), added par. (2) and redesignated former pars. (2) to 
(5) as (3) to (6), respectively. Former par. (6) redesig- 
nated (7). 

Subsec. (a)(7). Pub. L. 110-417, § 904(a)(3), added par. (7) 
and struck out former par. (7) which read as follows: 
"The Secretaries of the military departments and the 
heads of the Defense Agencies." 

Pub. L. 110-417, § 904(a)(1), redesignated par. (6) as (7). 
Former par. (7) redesignated (8). 

Subsec. (a)(8). Pub. L. 110-417, § 904(a)(1), redesignated 
par. (7) as (8). 

Subsec. (b). Pub. L. 110-417, § 904(b), substituted "The 
Deputy Chief Management Officer of the Department of 
Defense shall serve as the vice chairman of the Com- 
mittee, and shall act as chairman in the absence of the 
Deputy Secretary of Defense." for "The Secretary of 
Defense shall designate one of the officials specified in 
paragraphs (2) through (5) of subsection (a) as the vice 
chairman of the Committee, who shall act as chairman 
in the absence of the Deputy Secretary of Defense." 

Implementation Requirements 

Pub. L. 108-375, div. A, title III, § 332(c), Oct. 28, 2004, 
118 Stat. 1855, directed the Secretary of Defense, not 
later than 60 days after Oct. 28, 2004, to designate a vice 
chairman of the Defense Business System Management 
Committee, as required by subsec. (b) of this section, 
and to complete the delegation of responsibility for the 
review, approval, and oversight of the planning, design, 
acquisition, deployment, operation, maintenance, and 
modernization of defense business systems required by 
section 2222(f) of this title. 

§ 187. Strategic Materials Protection Board 

(a) Establishment. — (1) The Secretary of De- 
fense shall establish a Strategic Materials Pro- 
tection Board. 

(2) The Board shall be composed of representa- 
tives of the following: 

(A) The Secretary of Defense, who shall be 
the chairman of the Board. 

(B) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(C) The Under Secretary of Defense for Intel- 
ligence. 

(D) The Secretary of the Army. 

(E) The Secretary of the Navy. 

(F) The Secretary of the Air Force. 

(b) Duties. — In addition to other matters as- 
signed to it by the Secretary of Defense, the 
Board shall — 

(1) determine the need to provide a long 
term secure supply of materials designated as 
critical to national security to ensure that na- 
tional defense needs are met; 

(2) analyze the risk associated with each ma- 
terial designated as critical to national secu- 
rity and the effect on national defense that 
the nonavailability of such material would 
have; 

(3) recommend a strategy to the President to 
ensure a secure supply of materials designated 
as critical to national security; 

(4) recommend such other strategies to the 
President as the Board considers appropriate 



Page 183 



TITLE 10— ARMED FORCES 



§191 



to strengthen the industrial base with respect 
to materials critical to national security; and 
(5) publish not less frequently than once 
every two years in the Federal Register rec- 
ommendations regarding materials critical to 
national security, including a list of specialty 
metals, if any, recommended for addition to, 
or removal from, the definition of "specialty 
metal" for purposes of section 2533b of this 
title. 

(c) Meetings. — The Board shall meet as deter- 
mined necessary by the Secretary of Defense but 
not less frequently than once every two years to 
make recommendations regarding materials 
critical to national security as described in sub- 
section (b)(5). 

(d) Reports. — After each meeting of the 
Board, the Board shall prepare and submit to 
Congress a report containing the results of the 
meeting and such recommendations as the 
Board determines appropriate. 

(e) Definitions. — In this section: 

(1) The term "materials critical to national 
security" means materials — 

(A) upon which the production or sustain- 
ment of military equipment is dependent; 
and 

(B) the supply of which could be restricted 
by actions or events outside the control of 
the Government of the United States. 

(2) The term "military equipment" means 
equipment used directly by the armed forces 
to carry out military operations. 

(3) The term "secure supply", with respect 
to a material, means the availability of a 
source or sources for the material, including 
the full supply chain for the material and 
components containing the material. 

(Added Pub. L. 109-364, div. A, title VIII, § 843(a), 
Oct. 17, 2006, 120 Stat. 2338; amended Pub. L. 
111-383, div. A, title VIII, §829, Jan. 7, 2011, 124 
Stat. 4272.) 

Amendments 

2011— Subsec. (b). Pub. L. 111-383, § 829(b), amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
related to duties of the Strategic Materials Protection 
Board. 

Subsec. (e). Pub. L. 111-383, § 829(a), added subsec. (e). 

First Meeting of Board 

Pub. L. 109-364, div. A, title VIII, § 843(c), Oct. 17, 2006, 
120 Stat. 2339, provided that: "The first meeting of the 
Strategic Materials Protection Board, established by 
section 187 of title 10, United States Code (as added by 
subsection (a)) shall be not later than 180 days after the 
date of the enactment of this Act [Oct. 17, 2006]." 

CHAPTER 8— DEFENSE AGENCIES AND DE- 
PARTMENT OF DEFENSE FIELD ACTIVI- 
TIES 

Subchapter Sec. 

I. Common Supply and Service Activities 191 

II. Miscellaneous Defense Agency Matters 201 

SUBCHAPTER I— COMMON SUPPLY AND 
SERVICE ACTIVITIES 

Sec. 

191. Secretary of Defense: authority to provide for 

common performance of supply or service 
activities. 



Sec. 

192. Defense Agencies and Department of Defense 

Field Activities: oversight by the Secretary 
of Defense. 

193. Combat support agencies: oversight. 

194. Limitations on personnel. 

195. Defense Automated Printing Service: applica- 

bility of Federal printing requirements. 

196. Department of Defense Test Resource Man- 

agement Center. 

197. Defense Logistics Agency: fees charged for lo- 

gistics information. 

Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1010(b), Oct. 28, 
2004, 118 Stat. 2038, added item 197. 

2002— Pub. L. 107-314, div. A, title II, § 231(a)(2), Dec. 2, 
2002, 116 Stat. 2489, added item 196. 

1997— Pub. L. 105-85, div. A, title III, § 383(b), Nov. 18, 
1997, 111 Stat. 1711, added item 195. 

1986— Pub. L. 99-433, title III, § 301(a)(2), Oct. 1, 1986, 
100 Stat. 1019, inserted "AND DEPARTMENT OF DE- 
FENSE FIELD ACTIVITIES" in chapter heading, added 
subchapter analysis and subchapter I analysis, and 
struck out former chapter analysis consisting of item 
191 "Unauthorized use of Defense Intelligence Agency 
name, initials, or seal". 

1985— Pub. L. 99-145, title XIII, § 1302(a)(2), Nov. 8, 1985, 
99 Stat. 737, redesignated item 192 "Benefits for certain 
employees of the Defense Intelligence Agency" as item 
1605 and transferred it to chapter 83 of this title. 

1983— Pub. L. 98-215, title V, § 501(b), Dec. 9, 1983, 97 
Stat. 1479, added item 192. 

1982— Pub. L. 97-269, title V, § 501(a), Sept. 27, 1982, 96 
Stat. 1144, added chapter 8 heading and analysis of sec- 
tions for chapter 8, consisting of a single item 191. 

§ 191. Secretary of Defense: authority to provide 
for common performance of supply or service 
activities 

(a) Authority. — Whenever the Secretary of 
Defense determines such action would be more 
effective, economical, or efficient, the Secretary 
may provide for the performance of a supply or 
service activity that is common to more than 
one military department by a single agency of 
the Department of Defense. 

(b) Designation of Common Supply or Serv- 
ice Agency. — Any agency of the Department of 
Defense established under subsection (a) (or 
under the second sentence of section 125(d) of 
this title (as in effect before October 1, 1986)) for 
the performance of a supply or service activity 
referred to in such subsection shall be des- 
ignated as a Defense Agency or a Department of 
Defense Field Activity. 

(Added Pub. L. 99-433, title III, § 301(a)(2), Oct. 1, 
1986, 100 Stat. 1019; amended Pub. L. 100-26, 
§7(i)(l), Apr. 21, 1987, 101 Stat. 282.) 

References in Text 

Subsection (d) of section 125 of this title, referred to 
in subsec. (b), was repealed by section 301(b)(1) of Pub. 
L. 99-433. 

Prior Provisions 

A prior section 191 was renumbered section 202 of this 
title and subsequently repealed. 

Amendments 

1987— Subsec. (b). Pub. L. 100-26 substituted "October 
1, 1986" for "the date of the enactment of the Gold- 
water-Nichols Department of Defense Reorganization 
Act of 1986". 
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Comptroller General Review op Operations op 
Defense Logistics Agency 

Pub. L. 106-398, §1 [[div. A], title IX, §917], Oct. 30, 
2000, 114 Stat. 1654, 1654A-232, directed the Comptroller 
General to review the operations of the Defense Logis- 
tics Agency and to submit to committees of Congress 
one or more reports setting forth the Comptroller Gen- 
eral's findings not later than Feb. 1, 2002. 

Comptroller General Review op Operations op 
Defense Information Systems Agency 

Pub. L. 106-398, §1 [[div. A], title IX, §918], Oct. 30, 
2000, 114 Stat. 1654, 1654A-232, directed the Comptroller 
General to review the operations of the Defense Infor- 
mation Systems Agency and to submit to committees 
of Congress one or more reports setting forth the 
Comptroller General's findings not later than Feb. 1, 
2002. 

Reassessment of Defense Agencies and 
Department of Defense Field Activities 

Section 303 of Pub. L. 99-433 directed Secretary of De- 
fense to conduct a study of functions and organiza- 
tional structure of Defense Agencies and Department of 
Defense Field Activities to determine the most effec- 
tive, economical, or efficient means of providing supply 
or service activities common to more than one military 
department, with Secretary to submit a report to Con- 
gress not later than Oct. 1, 1987. The report was to in- 
clude a study of improved application of computer sys- 
tems to functions of Defense Agencies and Department 
of Defense Field Activities, including a plan for rapid 
replacement, where necessary, of existing automated 
data processing equipment with new equipment, and 
plans to achieve reductions in total number of mem- 
bers of Armed Forces and civilian employees assigned 
or detailed to permanent duty in Defense Agencies and 
Department of Defense Field Activities (other than Na- 
tional Security Agency) by 5 percent, 10 percent, and 15 
percent of total number of such members and employ- 
ees projected to be assigned or detailed to such duty on 
Sept. 30, 1988, together with a discussion of implica- 
tions of each such reduction and a draft of any legisla- 
tion that would be required to implement each such 
plan. 

§ 192. Defense Agencies and Department of De- 
fense Field Activities: oversight by the Sec- 
retary of Defense 

(a) Overall Supervision. — (1) The Secretary 
of Defense shall assign responsibility for the 
overall supervision of each Defense Agency and 
Department of Defense Field Activity des- 
ignated under section 191(b) of this title — 

(A) to a civilian officer within the Office of 
the Secretary of Defense listed in section 
131(b) of this title; or 

(B) to the Chairman of the Joint Chiefs of 
Staff. 

(2) An official assigned such a responsibility 
with respect to a Defense Agency or Department 
of Defense Field Activity shall advise the Sec- 
retary of Defense on the extent to which the 
program recommendations and budget proposals 
of such agency or activity conform with the re- 
quirements of the military departments and of 
the unified and specified combatant commands. 

(3) This subsection does not apply to the De- 
fense Intelligence Agency or the National Secu- 
rity Agency. 

(b) Program and Budget Review— The Sec- 
retary of Defense shall establish procedures to 
ensure that there is full and effective review of 
the program recommendations and budget pro- 



posals of each Defense Agency and Department 
of Defense Field Activity. 

(c) Periodic Review. — (1) Periodically (and not 
less often than every two years), the Secretary 
of Defense shall review the services and supplies 
provided by each Defense Agency and Depart- 
ment of Defense Field Activity to ensure that — 

(A) there is a continuing need for each such 
agency and activity; and 

(B) the provision of those services and sup- 
plies by each such agency and activity, rather 
than by the military departments, is a more 
effective, economical, or efficient manner of 
providing those services and supplies or of 
meeting the requirements for combat readi- 
ness of the armed forces. 

(2) Paragraph (1) shall apply to the National 
Security Agency as determined appropriate by 
the Secretary, in consultation with the Director 
of National Intelligence. The Secretary shall es- 
tablish procedures under which information re- 
quired for review of the National Security Agen- 
cy shall be obtained. 

(d) Special Rule for Defense Commissary 
Agency. — Notwithstanding the results of any 
periodic review under subsection (c) with regard 
to the Defense Commissary Agency, the Sec- 
retary of Defense may not transfer to the Sec- 
retary of a military department the responsibil- 
ity to manage and fund the provision of services 
and supplies provided by the Defense Com- 
missary Agency unless the transfer of the man- 
agement and funding responsibility is specifi- 
cally authorized by a law enacted after October 
17, 1998. 

(e) Special Rule for Defense Business 
Transformation Agency. — (1) The Defense Busi- 
ness Transformation Agency shall be supervised 
by the vice chairman of the Defense Business 
System Management Committee. 

(2) Notwithstanding the results of any periodic 
review under subsection (c) with regard to the 
Defense Business Transformation Agency, the 
Secretary of Defense shall designate that the Di- 
rector of the Agency shall report directly to the 
Deputy Chief Management Officer of the Depart- 
ment of Defense. 

(Added Pub. L. 99-433, title HI, § 301(a)(2), Oct. 1, 
1986, 100 Stat. 1020; amended Pub. L. 105-261, div. 
A, title III, § 361(a), Oct. 17, 1998, 112 Stat. 1984; 
Pub. L. 106-65, div. A, title X, § 1066(a)(3), Oct. 5, 
1999, 113 Stat. 770; Pub. L. 109-163, div. A, title 
III, §371, Jan. 6, 2006, 119 Stat. 3209; Pub. L. 
110-181, div. A, title IX, §§ 904(c), 931(a)(1), Jan. 
28, 2008, 122 Stat. 274, 285.) 

Prior Provisions 

A prior section 192, Pub. L. 98-215, title V, § 501(a), 
Dec. 9, 1983, 97 Stat. 1478, which related to benefits for 
certain personnel of the Defense Intelligence Agency, 
was redesignated as section 1605 of this title and 
amended by Pub. L. 99-145, title XIII, § 1302(a)(1), Nov. 
8, 1985, 99 Stat. 737. Provisions of prior section 192 as re- 
lated to members of the armed forces were enacted as 
section 431 (now 492) of Title 37, Pay and Allowances of 
the Uniformed Services, by section 1302(b)(1) of Pub. L. 
99-145. 

Amendments 

2008— Subsec. (c)(2). Pub. L. 110-181, § 931(a)(1), sub- 
stituted "Director of National Intelligence" for "Direc- 
tor of Central Intelligence". 
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Subsec. (e)(2). Pub. L. 110-181, § 904(c), substituted 
"that the Director of the Agency shall report directly 
to the Deputy Chief Management Officer of the Depart- 
ment of Defense." for "that the Agency be managed co- 
operatively by the Deputy Under Secretary of Defense 
for Business Transformation and the Deputy Under 
Secretary of Defense for Financial Management." 

2006— Subsec. (e). Pub. L. 109-163 added subsec. (e). 

1999— Subsec. (d). Pub. L. 106-65 substituted "October 
17, 1998" for "the date of the enactment of this sub- 
section". 

1998— Subsec. (d). Pub. L. 105-261 added subsec. (d). 

First Review of Defense Agencies by Secretary of 
Defense 

Pub. L. 99-433, title III, § 304(a), Oct. 1, 1986, 100 Stat. 
1024, required the first review under subsec. (c) of this 
section to be completed not later than two years after 
the date that the report under Pub. L. 99-433, § 303(e), 
formerly set out as a note under section 191 of this 
title, was required to be submitted to Congress (Oct. 1, 
1987). 

§ 193. Combat support agencies: oversight 

(a) Combat Readiness— (1) Periodically (and 
not less often than every two years), the Chair- 
man of the Joint Chiefs of Staff shall submit to 
the Secretary of Defense a report on the combat 
support agencies. Each such report shall in- 
clude — 

(A) a determination with respect to the re- 
sponsiveness and readiness of each such agen- 
cy to support operating forces in the event of 
a war or threat to national security; and 

(B) any recommendations that the Chairman 
considers appropriate. 

(2) In preparing each such report, the Chair- 
man shall review the plans of each such agency 
with respect to its support of operating forces in 
the event of a war or threat to national secu- 
rity. After consultation with the Secretaries of 
the military departments and the commanders 
of the unified and specified combatant com- 
mands, as appropriate, the Chairman may, with 
the approval of the Secretary of Defense, take 
steps to provide for any revision of those plans 
that the Chairman considers appropriate. 

(b) Participation in Joint Training Exer- 
cises. — The Chairman shall — 

(1) provide for the participation of the com- 
bat support agencies in joint training exer- 
cises to the extent necessary to ensure that 
those agencies are capable of performing their 
support missions with respect to a war or 
threat to national security; and 

(2) assess the performance in joint training 
exercises of each such agency and, in accord- 
ance with guidelines established by the Sec- 
retary of Defense, take steps to provide for 
any change that the Chairman considers ap- 
propriate to improve that performance. 

(c) Readiness Reporting System.— The Chair- 
man shall develop, in consultation with the di- 
rector of each combat support agency, a uniform 
system for reporting to the Secretary of De- 
fense, the commanders of the unified and speci- 
fied combatant commands, and the Secretaries 
of the military departments concerning the 
readiness of each such agency to perform with 
respect to a war or threat to national security. 

(d) Review of National Security Agency and 
National Geospatial-Intelligence Agency.— 



(1) Subsections (a), (b), and (c) shall apply to the 
National Security Agency and the National Geo- 
spatial-Intelligence Agency, but only with re- 
spect to combat support functions that the 
agencies perform for the Department of Defense. 

(2) The Secretary, after consulting with the 
Director of National Intelligence, shall establish 
policies and procedures with respect to the ap- 
plication of subsections (a), (b), and (c) to the 
National Security Agency and the National Geo- 
spatial-Intelligence Agency. 

(e) Combat Support Capabilities of DIA, 
NSA, and NGA.— The Secretary of Defense, in 
consultation with the Director of National In- 
telligence, shall develop and implement, as they 
may determine to be necessary, policies and pro- 
grams to correct such deficiencies as the Chair- 
man of the Joint Chiefs of Staff and other offi- 
cials of the Department of Defense may identify 
in the capabilities of the Defense Intelligence 
Agency, the National Security Agency, and the 
National Geospatial-Intelligence Agency to ac- 
complish assigned missions in support of mili- 
tary combat operations. 

(f) Definition of Combat Support Agency. — 
In this section, the term "combat support agen- 
cy" means any of the following Defense Agen- 
cies: 

(1) The Defense Information Systems Agen- 
cy. 

(2) The Defense Intelligence Agency. 

(3) The Defense Logistics Agency. 

(4) The National Geospatial-Intelligence 
Agency. 

(5) Any other Defense Agency designated as 
a combat support agency by the Secretary of 
Defense. 

(Added Pub. L. 99-433, title III, § 301(a)(2), Oct. 1, 
1986, 100 Stat. 1020; amended Pub. L. 104-201, div. 
A, title XI, § 1112(c), Sept. 23, 1996, 110 Stat. 2683; 
Pub. L. 105-85, div. A, title X, § 1073(a)(5), Nov. 18, 
1997, 111 Stat. 1900; Pub. L. 108-136, div. A, title 
IX, § 921(d)(3), Nov. 24, 2003, 117 Stat. 1568; Pub. L. 

109- 364, div. A, title IX, §907, Oct. 17, 2006, 120 
Stat. 2354; Pub. L. 110-181, div. A, title IX, 
§ 931(a)(2), (3), Jan. 28, 2008, 122 Stat. 285; Pub. L. 

110- 417, [div. A], title IX, § 932(a)(1), (2), Oct. 14, 
2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title X, 
§1073(c)(10), Oct. 28, 2009, 123 Stat. 2475.) 

Amendments 

2009— Subsecs. (d)(2), (e). Pub. L. 111-84 repealed Pub. 
L. 110-417, § 932(a)(1), (2). See 2008 Amendment note 
below. 

2008— Subsecs. (d)(2), (e). Pub. L. 110-181 and Pub. L. 
110-417, § 932(a)(1), (2), made identical amendments, sub- 
stituting "Director of National Intelligence" for "Di- 
rector of Central Intelligence". Pub. L. 110-417, 
§ 932(a)(1), (2), was repealed by Pub. L. 111-84. 

2006— Subsec. (f)(1). Pub. L. 109-364 substituted "De- 
fense Information Systems Agency" for "Defense Com- 
munications Agency". 

2003— Subsec. (d). Pub. L. 108-136, § 921(d)(3)(B), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency" in heading. 

Subsec. (d)(1), (2). Pub. L. 108-136, § 921(d)(3)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

Subsec. (e). Pub. L. 108-136, § 921(d)(3)(A), (C), sub- 
stituted "NGA" for "NIMA" in heading and "National 
Geospatial-Intelligence Agency" for "National Imagery 
and Mapping Agency" in text. 

Subsec. (f)(4). Pub. L. 108-136, § 921(d)(3)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 
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1997— Subsec. (d)(1). Pub. L. 105-85 substituted "agen- 
cies perform" for "agencies performs". 

1996— Subsec. (d). Pub. L. 104-201, § 1112(c)(1)(A), sub- 
stituted "Review of National Security Agency and Na- 
tional Imagery and Mapping Agency" for "Review of 
National Security Agency" in heading. 

Subsec. (d)(1). Pub. L. 104-201, § 1112(c)(1)(B), inserted 
"and the National Imagery and Mapping Agency" after 
"the National Security Agency" and substituted "that 
the agencies" for "the Agency". 

Subsec. (d)(2). Pub. L. 104-201, § 1112(c)(1)(C), inserted 
"and the National Imagery and Mapping Agency" after 
"the National Security Agency". 

Subsec. (e). Pub. L. 104-201, § 1112(c)(2), substituted 
"DIA, NSA, and NIMA" for "DIA and NSA" in heading 
and ", the National Security Agency, and the National 
Imagery and Mapping Agency" for "and the National 
Security Agency" in text. 

Subsec. (f)(4). Pub. L. 104-201, § 1112(c)(3), substituted 
"The National Imagery and Mapping Agency" for "De- 
fense Mapping Agency". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date of 1996 Amendment 

Section 1124 of title XI of div. A of Pub. L. 104-201 pro- 
vided that: "This title [enacting section 424 and chap- 
ter 22 of this title and sections 404e and 404f of Title 50, 
War and National Defense, amending this section, sec- 
tions 201 and 451 to 456 of this title, sections 2302, 3132, 
4301, 4701, 5102, 5342, 6339, and 7323 of Title 5, Govern- 
ment Organization and Employees, section 105 of the 
Ethics in Government Act of 1978, set out in the Appen- 
dix to Title 5, section 82 of Title 14, Coast Guard, sec- 
tion 2006 of Title 29, Labor, section 1336 of Title 44, Pub- 
lic Printing and Documents, and sections 401a and 403-5 
of Title 50, renumbering chapter 22 and sections 451, 
452, 2792 to 2796, and 2798 of this title as chapter 23 and 
sections 481, 482, 451 to 455, and 456 of this title, respec- 
tively, repealing sections 424, 425, 2791, and 2797 of this 
title, enacting provisions set out as notes under section 
441 of this title, and amending provisions set out as a 
note under section 501 of Title 44] and the amendments 
made by this title shall take effect on October 1, 1996, 
or the date of the enactment of this Act [Sept. 23, 1996], 
whichever is later." 

First Report and Other Actions by Chairman of 
Joint Chiefs of Staff 

Section 304(b) of Pub. L. 99-433 required the first re- 
port under subsec. (a) of section 193 of this title to be 
submitted and subsecs. (b) and (c) of section 193 to be 
implemented not later than one year after Oct. 1, 1986, 
and a report on implementation to be submitted to 
Congress for 1988 under section 113(c) of this title. 

§ 194. Limitations on personnel 

(a) Cap on Headquarters Management Per- 
sonnel. — The total number of members of the 
armed forces and civilian employees assigned or 
detailed to permanent duty in the management 
headquarters activities or management head- 
quarters support activities in the Defense Agen- 
cies and Department of Defense Field Activities 
may not exceed the number that is the number 
of such members and employees assigned or de- 
tailed to such duty on September 30, 1989. 

(b) Cap on Other Personnel.— The total num- 
ber of members of the armed forces and civilian 
employees assigned or detailed to permanent 
duty in the Defense Agencies and Department of 
Defense Field Activities, other than members 
and employees assigned to management head- 



quarters activities or management headquarters 
support activities, may not exceed the number 
that is the number of such members and em- 
ployees assigned or detailed to such duty on 
September 30, 1989. 

(c) Prohibition Against Certain Actions to 
Exceed Limitations. — The limitations in sub- 
sections (a) and (b) may not be exceeded by re- 
categorizing or redefining duties, functions, of- 
fices, or organizations. 

(d) Exclusion of NSA. — The National Security 
Agency shall be excluded in computing and 
maintaining the limitations required by this 
section. 

(e) Waiver. — The limitations in this section do 
not apply — 

(1) in time of war; or 

(2) during a national emergency declared by 
the President or Congress. 

(f) Definitions.— In this section, the terms 
"management headquarters activities" and 
"management headquarters support activities" 
have the meanings given those terms in Depart- 
ment of Defense Directive 5100.73, entitled "De- 
partment of Defense Management Headquarters 
and Headquarters Support Activities" and dated 
January 7, 1985. 

(Added Pub. L. 99-433, title III, § 301(a)(2), Oct. 1, 
1986, 100 Stat. 1021; amended Pub. L. 100-180, div. 
A, title XIII, § 1314(b)(3), Dec. 4, 1987, 101 Stat. 
1175; Pub. L. 101-189, div. A, title XVI, 
§ 1622(h)(1), Nov. 29, 1989, 103 Stat. 1605.) 

Amendments 

1989— Subsecs. (a), (b). Pub. L. 101-189 substituted 
"The" for "After September 30, 1989, the". 

1987— Subsec. (e)(2). Pub. L. 100-180 inserted "the 
President or" after "declared by". 

Exceptions and Adjustments to Limitations on 
Personnel 

Baseline personnel limitations in this section inap- 
plicable to certain acquisition personnel and personnel 
hired pursuant to a shortage category designation for 
fiscal year 2009 and fiscal years thereafter, and Sec- 
retary of Defense or a secretary of a military depart- 
ment authorized to adjust such limitations for fiscal 
year 2009 and fiscal years thereafter, see section 1111 of 
Pub. L. 110-417, set out as a note under section 143 of 
this title. 

Reductions in Defense Intelligence Agency 
Personnel 

Pub. L. 100-202, §101(b) [title VIII, §8122], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-85, provided that nothing in sec- 
tion 102d(l) of Public Law 100-178, 101 Stat. 1010, section 
601(b)(2)(A) of Public Law 99-433, 100 Stat. 1065 [set out 
below], or section 601(d) of Public Law 99-433, 100 Stat. 
1065 [set out below], shall be construed as requiring or 
suggesting that the Secretary of Defense avoid allocat- 
ing personnel reductions to the Defense Intelligence 
Agency, prior to repeal by Pub. L. 100-456, div. A, title 
XII, §1213, Sept. 29, 1988, 102 Stat. 2053. 

Reduction in Personnel Assigned to Management 
Headquarters Activities and Certain Other Ac- 
tivities 

Section 601 of Pub. L. 99-433, as amended by Pub. L. 
100-180, div. A, title XIII, §1312, Dec. 4, 1987, 101 Stat. 
1174; Pub. L. 101-189, div. A, title XVI, § 1622(h)(2). Nov. 
29, 1989, 103 Stat. 1606, provided that: 

"(a) Military Departments and Combatant Com- 
mands. — (1) The total number of members of the Armed 
Forces and civilian employees assigned or detailed to 
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duty described in paragraph (2) may not exceed the 
number equal to 90 percent of the total number of such 
members and employees assigned or detailed to such 
duty on September 30, 1986. 

"(2) Duty referred to in paragraph (1) is permanent 
duty in the military departments and in the unified 
and specified combatant commands to perform manage- 
ment headquarters activities or management head- 
quarters support activities. 

"(3) In computing and implementing the limitation 
in paragraph (1), the Secretary of Defense shall exclude 
members and employees who are assigned or detailed to 
permanent duty to perform management headquarters 
activities or management headquarters support activi- 
ties in the following: 

"(A) The Office of the Secretary of the Army and 
the Army Staff. 

"(B) The Office of the Secretary of the Navy, the 
Office of the Chief of Naval Operations, and the Head- 
quarters, Marine Corps. 

"(C) The Office of the Secretary of the Air Force 
and the Air Staff. 

"(D) The immediate headquarters staff of the com- 
mander of each unified or specified combatant com- 
mand. 

"(4) If the Secretary of Defense applies any reduction 
in personnel required by the limitation in paragraph (1) 
to a unified or specified combatant command, the com- 
mander of that command, after consulting with his di- 
rectly subordinate commanders, shall determine the 
manner in which the reduction shall be accomplished. 

"(b) Defense Agencies and DOD Field Activities. — 
(1)(A) Not later than September 30, 1988, the Secretary 
of Defense shall reduce the total number of members of 
the Armed Forces and civilian employees assigned or 
detailed to permanent duty in the management head- 
quarters activities and management headquarters sup- 
port activities in the Defense Agencies and Department 
of Defense Field Activities by a number that is at least 
5 percent of the total number of such members and em- 
ployees assigned or detailed to such duty on September 
30, 1986. 

"(B) Not later than September 30, 1989, the Secretary 
shall carry out an additional reduction in such mem- 
bers and employees of not less than 10 percent of the 
number of such members and employees assigned or de- 
tailed to such duty on September 30, 1988. 

"(C) If the number of members and employees re- 
duced under subparagraph (A) or (B) is in excess of the 
reduction required to be made by that subparagraph, 
such excess number may be applied to the number re- 
quired to be reduced under paragraph (2). 

"(2)(A) Not later than September 30, 1988, the Sec- 
retary of Defense shall reduce the total number of 
members of the Armed Forces and civilian employees 
assigned or detailed to permanent duty in the Defense 
Agencies and Department of Defense Field Activities, 
other than members and employees assigned or de- 
tailed to duty in management headquarters activities 
or management headquarters support activities, by a 
number that is at least 5 percent of the total number 
of such members and employees assigned or detailed to 
such duty on September 30, 1986. 

"(B) Not later than September 30, 1989, the Secretary 
shall carry out an additional reduction in such mem- 
bers and employees of not less than 5 percent of the 
number of such members and employees assigned or de- 
tailed to such duty on September 30, 1988. 

"(3) If after the date of the enactment of this Act 
[Oct. 1, 1986] and before October 1, 1988, the total num- 
ber of members and employees described in paragraph 
(1)(A) or (2)(A) is reduced by a number that is in excess 
of the number required to be reduced under that para- 
graph, the Secretary may, in meeting the additional re- 
duction required by paragraph (1)(B) or (2)(B), as the 
case may be, offset such additional reduction by that 
excess number. 

"(4) The National Security Agency shall be excluded 
in computing and making reductions under this sub- 
section. 



"(c) Prohibition Against Certain Actions To 
Achieve Reductions. — Compliance with the limitations 
and reductions required by subsections (a) and (b) may 
not be accomplished by recategorizing or redefining du- 
ties, functions, offices, or organizations. 

"(d) Allocations To Be Made by Secretary of De- 
fense. — (1) The Secretary of Defense shall allocate the 
reductions required to comply with the limitations in 
subsections (a) and (b) in a manner consistent with the 
efficient operation of the Department of Defense. If the 
Secretary determines that national security require- 
ments dictate that a reduction (or any portion of a re- 
duction) required by subsection (b) not be made from 
the Defense Agencies and Department of Defense Field 
Activities, the Secretary may allocate such reduction 
(or any portion of such reduction) (A) to personnel as- 
signed or detailed to permanent duty in management 
headquarters activities or management headquarters 
support activities, or (B) to personnel assigned or de- 
tailed to permanent duty in other than management 
headquarters activities or management headquarters 
support activities, as the case may be, of the Depart- 
ment of Defense other than the Defense Agencies and 
Department of Defense Field Activities. 

"(2) Among the actions that are taken to carry out 
the reductions required by subsections (a) and (b), the 
Secretary shall consolidate and eliminate unnecessary 
management headquarters activities and management 
headquarters support activities. 

"(e) Total Reductions. — Reductions in personnel re- 
quired to be made under this section are in addition to 
any reductions required to be made under other provi- 
sions of this Act or any amendment made by this Act 
[see Short Title of 1986 Amendment note set out under 
section 111 of the title]. 

"(f) Exclusion. — In computing and making reduc- 
tions under this section, there shall be excluded not 
more than 1,600 personnel transferred during fiscal year 
1988 from the General Services Administration to the 
Department of Defense for the purpose of having the 
Department of Defense assume responsibility for the 
management, operation, and administration of certain 
real property under the jurisdiction of that Depart- 
ment. 

"(g) Definitions. — For purposes of this section, the 
terms 'management headquarters activities' and 'man- 
agement headquarters support activities' have the 
meanings given those terms in Department of Defense 
Directive 5100. Y3, entitled 'Department of Defense Man- 
agement Headquarters and Headquarters Support Ac- 
tivities' and dated January 7, 1985." 

§ 195. Defense Automated Printing Service: appli- 
cability of Federal printing requirements 

The Defense Automated Printing Service shall 
comply fully with the requirements of section 
501 of title 44 relating to the production and pro- 
curement of printing, binding, and blank-book 
work. 

(Added Pub. L. 105-85, div. A, title III, § 383(a), 
Nov. 18, 1997, 111 Stat. 1711.) 

Authority To Procure Services From Government 
Printing Office 

Section 387(c) of Pub. L. 105-85 provided that: "Con- 
sistent with section 501 of title 44, United States Code, 
the Secretary of a military department or head of a De- 
fense Agency may contract directly with the Govern- 
ment Printing Office for printing and duplication serv- 
ices otherwise available through the Defense Auto- 
mated Printing Service." 

§ 196. Department of Defense Test Resource Man- 
agement Center 

(a) Establishment as Department of De- 
fense Field Activity.— The Secretary of De- 
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fense shall establish within the Department of 
Defense under section 191 of this title a Depart- 
ment of Defense Test Resource Management 
Center (hereinafter in this section referred to as 
the "Center")- The Secretary shall designate the 
Center as a Department of Defense Field Activ- 
ity. 

(b) Director and Deputy Director. — (1) At 
the head of the Center shall be a Director, se- 
lected by the Secretary from among individuals 
who have substantial experience in the field of 
test and evaluation. A commissioned officer 
serving as the Director, while so serving, holds 
the grade of lieutenant general or, in the case of 
an officer of the Navy, vice admiral. A civilian 
officer or employee serving as the Director, 
while so serving, has a pay level equivalent in 
grade to lieutenant general. 

(2) There shall be a Deputy Director of the 
Center, selected by the Secretary from among 
individuals who have substantial experience in 
the field of test and evaluation. The Deputy Di- 
rector shall act for, and exercise the powers of, 
the Director when the Director is disabled or the 
position of Director is vacant. 

(c) Duties of Director.— (1) The Director 
shall have the following duties: 

(A) To review and provide oversight of pro- 
posed Department of Defense budgets and ex- 
penditures for — 

(i) the test and evaluation facilities and 
resources of the Major Range and Test Facil- 
ity Base of the Department of Defense; and 

(ii) all other test and evaluation facilities 
and resources within and outside of the De- 
partment of Defense, other than budgets and 
expenditures for activities described in sec- 
tion 139(1)! of this title. 

(B) To review proposed significant changes 
to the test and evaluation facilities and re- 
sources of the Major Range and Test Facility 
Base before they are implemented by the Sec- 
retaries of the military departments or the 
heads of the Defense Agencies with test and 
evaluation responsibilities and advise the Sec- 
retary of Defense and the Under Secretary of 
Acquisition, Technology, and Logistics of the 
impact of such changes on the adequacy of 
such test and evaluation facilities and re- 
sources to meet the test and evaluation re- 
quirements of the Department. 

(C) To complete and maintain the strategic 
plan required by subsection (d). 

(D) To review proposed budgets under sub- 
section (e) and submit reports and certifi- 
cations required by such subsection. 

(E) To administer the Central Test and Eval- 
uation Investment Program and the program 
of the Department of Defense for test and 
evaluation science and technology. 

(2) The Director shall have access to such 
records and data of the Department of Defense 
(including the appropriate records and data of 
each military department and Defense Agency) 
that are necessary in order to carry out the du- 
ties of the Director under this section. 

(d) Strategic Plan for Department of De- 
fense Test and Evaluation Resources. — (1) 



iSee References in Text note below. 



Not less often than once every two fiscal years, 
the Director, in coordination with the Director 
of Operational Test and Evaluation, the Sec- 
retaries of the military departments, and the 
heads of Defense Agencies with test and evalua- 
tion responsibilities, shall complete a strategic 
plan reflecting the needs of the Department of 
Defense with respect to test and evaluation fa- 
cilities and resources. Each such strategic plan 
shall cover the period of ten fiscal years begin- 
ning with the fiscal year in which the plan is 
submitted under paragraph (3). The strategic 
plan shall be based on a comprehensive review of 
the test and evaluation requirements of the De- 
partment and the adequacy of the test and eval- 
uation facilities and resources of the Depart- 
ment to meet those requirements. 

(2) The strategic plan shall include the follow- 
ing: 

(A) An assessment of the test and evaluation 
requirements of the Department for the period 
covered by the plan. 

(B) An identification of performance meas- 
ures associated with the successful achieve- 
ment of test and evaluation objectives for the 
period covered by the plan. 

(C) An assessment of the test and evaluation 
facilities and resources that will be needed to 
meet such requirements and satisfy such per- 
formance measures. 

(D) An assessment of the current state of the 
test and evaluation facilities and resources of 
the Department. 

(E) An itemization of acquisitions, upgrades, 
and improvements necessary to ensure that 
the test and evaluation facilities and re- 
sources of the Department are adequate to 
meet such requirements and satisfy such per- 
formance measures. 

(F) An assessment of the budgetary re- 
sources necessary to implement such acquisi- 
tions, upgrades, and improvements. 

(3) Upon completing a strategic plan under 
paragraph (1), the Director shall submit to the 
Secretary of Defense a report on that plan. The 
report shall include the plan and a description of 
the review on which the plan is based. 

(4) Not later than 60 days after the date on 
which the report is submitted under paragraph 
(3), the Secretary of Defense shall transmit to 
the Committee on Armed Services and Commit- 
tee on Appropriations of the Senate and the 
Committee on Armed Services and Committee 
on Appropriations of the House of Representa- 
tives the report, together with any comments 
with respect to the report that the Secretary 
considers appropriate. 

(e) Certification of Budgets.— (1) The Sec- 
retary of Defense, acting through the Under Sec- 
retary of Defense (Comptroller), shall require 
that the Secretary of each military department 
and the head of each Defense Agency with test 
and evaluation responsibilities transmit such 
Secretary's or Defense Agency head's proposed 
budget for test and evaluation activities for a 
fiscal year to the Director of the Center for re- 
view under paragraph (2) before submitting such 
proposed budget to the Under Secretary of De- 
fense (Comptroller). 

(2)(A) The Director of the Center shall review 
each proposed budget transmitted under para- 
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graph (1) and shall, not later than January 31 of 
the year preceding the fiscal year for which such 
budgets are proposed, submit to the Secretary of 
Defense a report containing the comments of 
the Director with respect to all such proposed 
budgets, together with the certification of the 
Director as to whether such proposed budgets 
are adequate. 

(B) The Director shall also submit, together 
with such report and such certification, an addi- 
tional certification as to whether such proposed 
budgets provide balanced support for such stra- 
tegic plan. 

(3) The Secretary of Defense shall, not later 
than March 31 of the year preceding the fiscal 
year for which such budgets are proposed, sub- 
mit to Congress a report on those proposed 
budgets which the Director has not certified 
under paragraph (2)(A) to be adequate. The re- 
port shall include the following matters: 

(A) A discussion of the actions that the Sec- 
retary proposes to take, together with any 
recommended legislation that the Secretary 
considers appropriate, to address the inad- 
equacy of the proposed budgets. 

(B) Any additional comments that the Sec- 
retary considers appropriate regarding the in- 
adequacy of the proposed budgets. 

(f) Supervision of Director by Under Sec- 
retary. — The Director of the Center shall be 
subject to the supervision of the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics. The Director shall report directly 
to the Under Secretary, without the interposi- 
tion of any other supervising official. 

(g) Administrative Support of Center. — The 
Secretary of Defense shall provide the Director 
with administrative support adequate for carry- 
ing out the Director's responsibilities under this 
section. The Secretary shall provide the support 
out of the headquarters activities of the Depart- 
ment or any other activities that the Secretary 
considers appropriate. 

(h) Definition. — In this section, the term 
"Major Range and Test Facility Base" means 
the test and evaluation facilities and resources 
that are designated by the Secretary of Defense 
as facilities and resources comprising the Major 
Range and Test Facility Base. 

(Added Pub. L. 107-314, div. A, title II, § 231(a)(1), 
Dec. 2, 2002, 116 Stat. 2487; amended Pub. L. 
108-136, div. A, title II, §212, Nov. 24, 2003, 117 
Stat. 1416; Pub. L. 109-163, div. A, title II, § 258(a), 
title IX, §902, Jan. 6, 2006, 119 Stat. 3185, 3397; 
Pub. L. 111-84, div. A, title II, §251, Oct. 28, 2009, 
123 Stat. 2241.) 

References in Text 

Section 139(i) of this title, referred to in subsec. 
(c)(l)(A)(ii), was redesignated as section 139(j) of this 
title by Pub. L. 110-181, title II, §221, Jan. 28, 2008, 122 
Stat. 37. 

Amendments 

2009— Subsec. (c). Pub. L. 111-84 inserted par. (1) des- 
ignation before "The Director", redesignated former 
par. (1) as subpar. (A) and former subpars. (A) and (P>) 
as cl. (i) and (ii), respectively, of subpar. (A), added sub- 
par. (B), redesignated former pars. (2) to (4) as subpars. 
(C) to (E), respectively, and added par. (2). 

2006— Subsec. (b)(1). Pub. L. 109-163, § 902(a), sub- 
stituted "individuals who have substantial experience 



in the field of test and evaluation." for "commissioned 
officers of the armed forces on active duty or from 
among senior civilian officers and employees of the De- 
partment of Defense." 

Subsec. (b)(2). Pub. L. 109-163, § 902(b), substituted 
"individuals" for "senior civilian officers and employ- 
ees of the Department of Defense". 

Subsec. (h). Pub. L. 109-163, § 258(a), substituted "Sec- 
retary of Defense" for "Director of Operational Test 
and Evaluation". 

2003— Subsec. (b)(1). Pub. L. 108-136, § 212(a), sub- 
stituted "on active duty or from among senior civilian 
officers and employees of the Department of Defense. A 
commissioned officer serving as the Director" for "on 
active duty. The Director" and inserted at end "A civil- 
ian officer or employee serving as the Director, while 
so serving, has a pay level equivalent in grade to lieu- 
tenant general." 

Subsec. (c)(1)(B). Pub. L. 108-136, § 212(b)(1), inserted 
", other than budgets and expenditures for activities 
described in section 139(i) of this title" after "Depart- 
ment of Defense". 

Subsec. (e)(1). Pub. L. 108-136, § 212(b)(2), struck out 
", the Director of Operational Test and Evaluation," 
after "each military department" and substituted "or 
Defense Agency head's" for ", Director's, or head's". 

Administration of Programs To Begin After First 
Strategic Plan 

Pub. L. 107-314, div. A, title II, § 231(b), (c), Dec. 2, 
2002, 116 Stat. 2489, directed that the first strategic plan 
required to be completed under subsec. (d)(1) of this 
section was to be completed not later than six months 
after Dec. 2, 2002, and that the duty of the Director of 
the Department of Defense Test Resource Management 
Center to administer the programs specified in subsec. 
(c)(4) of this section would take effect upon the begin- 
ning of the first fiscal year that began after the report 
on the first strategic plan was transmitted to commit- 
tees of Congress. 

§ 197. Defense Logistics Agency: fees charged for 
logistics information 

(a) Authority. — The Secretary of Defense may 
charge fees for providing information in the 
Federal Logistics Information System through 
Defense Logistics Information Services to a de- 
partment or agency of the executive branch out- 
side the Department of Defense, or to a State, a 
political subdivision of a State, or any person. 

(b) Amount. — The fee or fees prescribed under 
subsection (a) shall be such amount or amounts 
as the Secretary of Defense determines appro- 
priate for recovering the costs of providing in- 
formation as described in such subsection. 

(c) Retention of Fees. — Fees collected under 
this section shall be credited to the appropria- 
tion available for Defense Logistics Information 
Services for the fiscal year in which collected, 
shall be merged with other sums in such appro- 
priation, and shall be available for the same pur- 
poses and period as the appropriation with 
which merged. 

(d) Defense Logistics Information Services 
Defined. — In this section, the term "Defense Lo- 
gistics Information Services" means the organi- 
zation within the Defense Logistics Agency that 
is known as Defense Logistics Information Serv- 
ices. 

(Added Pub. L. 108-375, div. A, title X, § 1010(a), 
Oct. 28, 2004, 118 Stat. 2038.) 
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SUBCHAPTER II — MISCELLANEOUS 
DEFENSE AGENCY MATTERS 

Sec. 

201. Certain intelligence officials: consultation 

and concurrence regarding appointments; 
evaluation of performance. 

[202. Repealed.] 

203. Director of Missile Defense Agency. 

Amendments 

2002— Pub. L. 107-314, div. A, title II, §225(b)(l)(B)(ii), 
Dec. 2, 2002, 116 Stat. 2486, substituted "Missile Defense 
Agency" for "Ballistic Missile Defense Organization" 
in item 203. 

1997— Pub. L. 105-107, title V, § 503(d)(1), Nov. 20, 1997, 
111 Stat. 2262, struck out item 202 "Unauthorized use of 
Defense Intelligence Agency name, initials, or seal". 

Pub. L. 105-85, div. A, title II, § 235(b), Nov. 18, 1997, 111 
Stat. 1665, added item 203. 

1996— Pub. L. 104-201, div. A, title XI, § 1103(b), Sept. 
23, 1996, 110 Stat. 2677, substituted "Certain intelligence 
officials: consultation and concurrence regarding ap- 
pointments; evaluation of performance" for "Consulta- 
tion regarding appointment of certain intelligence offi- 
cials" in item 201. 

1991— Pub. L. 102-190, div. A, title IX, § 922(b), Dec. 5, 
1991, 105 Stat. 1453, added item 201 and redesignated 
former item 201 as 202. 

1986— Pub. L. 99-433, title III, § 301(a)(2), Oct. 1, 1986, 
100 Stat. 1022, added subchapter heading and analysis of 
sections for subchapter II. 

§201. Certain intelligence officials: consultation 
and concurrence regarding appointments; 
evaluation of performance 

(a) Consultation Regarding Appointment. — 
Before submitting a recommendation to the 
President regarding the appointment of an indi- 
vidual to the position of Director of the Defense 
Intelligence Agency, the Secretary of Defense 
shall consult with the Director of National In- 
telligence regarding the recommendation. 

(b) Concurrence in Appointment. — (1) In the 
event of a vacancy in a position referred to in 
paragraph (2), before appointing an individual to 
fill the vacancy or recommending to the Presi- 
dent an individual to be nominated to fill the 
vacancy, the Secretary of Defense shall obtain 
the concurrence of the Director of National In- 
telligence as provided in section 106(b) of the Na- 
tional Security Act of 1947 (50 U.S.C. 403-6(b)). 

(2) Paragraph (1) applies to the following posi- 
tions: 

(A) The Director of the National Security 
Agency. 

(B) The Director of the National Reconnais- 
sance Office. 

(C) The Director of the National Geospatial- 
Intelligence Agency. 

(c) Performance Evaluations.— (1) The Direc- 
tor of National Intelligence shall provide annu- 
ally to the Secretary of Defense, for the Sec- 
retary's consideration, an evaluation of the per- 
formance of the individuals holding the posi- 
tions referred to in paragraph (2) in fulfilling 
their respective responsibilities with regard to 
the National Intelligence Program. 

(2) The positions referred to in paragraph (1) 
are the following: 

(A) The Director of the National Security 
Agency. 

(B) The Director of the National Reconnais- 
sance Office. 



(C) The Director of the National Geospatial- 
Intelligence Agency. 

(Added Pub. L. 102-190, div. A, title IX, § 922(a)(2), 
Dec. 5, 1991, 105 Stat. 1453; amended Pub. L. 
104-201, div. A, title XI, § 1103(a), Sept. 23, 1996, 
110 Stat. 2676; Pub. L. 108-136, div. A, title IX, 
§ 921(d)(4), Nov. 24, 2003, 117 Stat. 1569; Pub. L. 
110-181, div. A, title IX, § 931(a)(4), (5), (c)(2), Jan. 
28, 2008, 122 Stat. 285; Pub. L. 110-417, [div. A], 
title IX, §932(a)(3)-(5), Oct. 14, 2008, 122 Stat. 
4576; Pub. L. 111-84, div. A, title X, §1073(c)(10), 
Oct. 28, 2009, 123 Stat. 2475.) 

Prior Provisions 

A prior section 201 was renumbered section 202 of this 
title and subsequently repealed. 

Amendments 

2009— Subsecs. (a), (b)(1), (c)(1). Pub. L. 111-84 repealed 
Pub. L. 110-417, §932(a)(3)-(5). See 2008 Amendment 
notes below. 

2008— Subsec. (a). Pub. L. 110-181, § 931(a)(4), and Pub. 
L. 110-417, § 932(a)(3), amended subsec. (a) identically, 
substituting "Director of National Intelligence" for 
"Director of Central Intelligence". Pub. L. 110-417, 
§ 932(a)(3), was repealed by Pub. L. 111-84. 

Subsec. (b)(1). Pub. L. 110-417, § 932(a)(4), which di- 
rected substitution of "Director of National Intel- 
ligence" for "Director of Central Intelligence", could 
not be executed because of the intervening amendment 
by Pub. L. 110-181, § 931(c)(2)(A), and was repealed by 
Pub. L. 111-84. 

Pub. L. 110-181, § 931(c)(2)(A), amended par. (1) gener- 
ally. Prior to amendment, par. (1) read as follows: "Be- 
fore submitting a recommendation to the President re- 
garding the appointment of an individual to a position 
referred to in paragraph (2), the Secretary of Defense 
shall seek the concurrence of the Director of Central 
Intelligence in the recommendation. If the Director 
does not concur in the recommendation, the Secretary 
may make the recommendation to the President with- 
out the Director's concurrence, but shall include in the 
recommendation a statement that the Director does 
not concur in the recommendation." 

Subsec. (c)(1). Pub. L. 110-181, § 931(c)(2)(B), sub- 
stituted "National Intelligence Program" for "Na- 
tional Foreign Intelligence Program". 

Pub. L. 110-181, § 931(a)(5), and Pub. L. 110-417, 
§ 932(a)(5), amended par. (1) identically, substituting 
"Director of National Intelligence" for "Director of 
Central Intelligence". Pub. L. 110-417, § 932(a)(5), was re- 
pealed by Pub. L. 111-84. 

2003— Subsecs. (b)(2)(C), (c)(2)(C). Pub. L. 108-136 sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

1996— Pub. L. 104-201 substituted "Certain intel- 
ligence officials: consultation and concurrence regard- 
ing appointments; evaluation of performance" for 
"Consultation regarding appointment of certain intel- 
ligence officials" in section catchline and amended text 
generally. Prior to amendment, text read as follows: 
"Before submitting a recommendation to the President 
regarding the appointment of an individual to the posi- 
tion of Director of the Defense Intelligence Agency or 
Director of the National Security Agency, the Sec- 
retary of Defense shall consult with the Director of 
Central Intelligence regarding the recommendation." 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 
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Similar Provisions 

Provisions similar to those in subsecs. (a) and (b) of 
this section are contained in section 403-6(a) and (b) of 
Title 50, War and National Defense. 

Defense Intelligence Agency 

Pub. L. 102-190, div. A, title IX, §921, Dec. 5, 1991, 105 
Stat. 1452, as amended by Pub. L. 103-337, div. A, title 
X, § 1070(d)(1), Oct. 5, 1994, 108 Stat. 2858, provided that, 
during the period beginning on Dec. 5, 1991, and ending 
on Jan. 1, 1993, the Assistant Secretary of Defense re- 
ferred to in section 138(b)(3) of this title could be as- 
signed supervision of the Defense Intelligence Agency 
other than day-to-day operational control over the 
Agency, set forth the responsibilities of the Director of 
the Defense Intelligence Agency during the period be- 
ginning on Dec. 5, 1991, and ending on Jan. 1, 1993, and 
directed the Secretary of the Army and the Director of 
the Defense Intelligence Agency to take all required 
actions in order to transfer the Armed Forces Medical 
Intelligence Center and the Missile and Space Intel- 
ligence Center from the Department of the Army to the 
control of the Defense Intelligence Agency not later 
than Jan. 1, 1992. 

Joint Intelligence Center 

Section 923 of Pub. L. 102-190 provided that: 

"(a) Requirement for Center. — The Secretary of De- 
fense shall direct the consolidation of existing single- 
service current intelligence centers that are located 
within the District of Columbia or its vicinity into a 
joint intelligence center that is responsible for prepar- 
ing current intelligence assessments (including indica- 
tions and warning). The joint intelligence center shall 
be located within the District of Columbia or its vicin- 
ity. As appropriate for the support of military oper- 
ations, the joint intelligence center shall provide for 
and manage the collection and analysis of intelligence. 

"(b) Management. — The center shall be managed by 
the Defense Intelligence Agency in its capacity as the 
intelligence staff activity of the Chairman of the Joint 
Chiefs of Staff. 

"(c) Responsiveness to Command Authorities. — The 
Secretary shall ensure that the center is fully respon- 
sive to the intelligence needs of the Secretary, the 
Chairman of the Joint Chiefs of Staff, and the com- 
manders of the combatant commands." 

[§202. Repealed. Pub. L. 105-107, title V, § 503(c), 
Nov. 20, 1997, 111 Stat. 2262] 

Section, added Pub. L. 97-269, title V, § 501(a), Sept. 
27, 1982, 96 Stat. 1145, §191; amended Pub. L. 98-525, title 
XIV, §1405(6), Oct. 19, 1984, 98 Stat. 2622; renumbered 
§201, Pub. L. 99-433, title III, § 301(a)(1), Oct. 1, 1986, 100 
Stat. 1019; renumbered §202, Pub. L. 102-190, div. A, title 
IX, § 922(a)(1), Dec. 5, 1991, 105 Stat. 1453; Pub. L. 105-107, 
title V, § 503(b), Nov. 20, 1997, 111 Stat. 2262, related to 
unauthorized use of Defense Intelligence Agency name, 
initials, or seal, after amendment by Pub. L. 105-107, 
which transferred subsec. (b) to end of section 425. 

§ 203. Director of Missile Defense Agency 

If an officer of the armed forces on active duty 
is appointed to the position of Director of the 
Missile Defense Agency, the position shall be 
treated as having been designated by the Presi- 
dent as a position of importance and responsibil- 
ity for purposes of section 601 of this title and 
shall carry the grade of lieutenant general or 
general or, in the case of an officer of the Navy, 
vice admiral or admiral. 

(Added Pub. L. 105-85, div. A, title II, § 235(a), 
Nov. 18, 1997, 111 Stat. 1665; amended Pub. L. 
107-314, div. A, title II, § 225(b)(1)(A), (B)(i), Dec. 
2, 2002, 116 Stat. 2486.) 



Amendments 

2002— Pub. L. 107-314 substituted "Missile Defense 
Agency" for "Ballistic Missile Defense Organization" 
in section catchline and text. 

CHAPTER 9— DEFENSE BUDGET MATTERS 

Sec. 

221. Future-years defense program: submission to 

Congress; consistency in budgeting. 

222. Future-years mission budget. 

223. Ballistic missile defense programs: program 

elements. 

223a. Ballistic missile defense programs: procure- 
ment. 

224. Ballistic missile defense programs: display of 

amounts for research, development, test, 
and evaluation. 

225. Acquisition accountability reports on the bal- 

listic missile defense system. 
[226, 227. Repealed.] 

228. Biannual reports on allocation of funds with- 

in operation and maintenance budget sub- 
activities. 

229. Programs for combating terrorism: display of 

budget information. 
[230. Repealed.] 

231. Budgeting for construction of naval vessels: 

annual plan and certification 1 
231a. Budgeting for life-cycle cost of aircraft for 
the Navy, Army, and Air Force: annual plan 
and certification. 

232. United States Joint Forces Command: 

amounts for research, development, test, 
and evaluation to be derived only from De- 
fense-wide amounts. 

233. Operation and maintenance budget presen- 

tation. 

234. POW/MIA activities: display of budget infor- 

mation. 

235. Procurement of contract services: specifica- 

tion of amounts requested in budget. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, §§ 1011(b), 
1061(3)(B), 1064(4)(B)(ii), 1069(c), Dec. 31, 2011, 125 Stat. 
1560, 1583, 1587, 1592, struck out item 226 "Scoring of 
outlays", added item 228 and struck out former item 
228 "Quarterly reports on allocation of funds within op- 
eration and maintenance budget subactivities", added 
item 231 and struck out former item 231 "Long-range 
plan for construction of naval vessels", and amended 
item 231a generally. Prior to amendment, item 231a 
read as follows: "Budgeting for procurement of aircraft 
for the Navy and Air Force: annual plan and certifi- 
cation". 

Pub. L. 112-81, div. A, title II, § 231(a)(2), Dec. 31, 2011, 
125 Stat. 1339, which directed the addition of item 225 at 
the end of this analysis, was executed by adding item 
225 after item 224 to reflect the probable intent of Con- 
gress. 

Pub. L. 111-383, div. A, title X, § 1023(b), Jan. 7, 2011, 
124 Stat. 4350, added item 231 and struck out former 
item 231 "Budgeting for construction of naval vessels: 
annual plan and certification". 

2009— Pub. L. 111-84, div. A, title VIII, § 803(a)(2), Oct. 
28, 2009, 123 Stat. 2402, added item 235. 

2008— Pub. L. 110-417, [div. A], title I, §141(b), Oct. 14, 
2008, 122 Stat. 4380, added item 231a. 

2006— Pub. L. 109-364, div. A, title V, § 563(b), Oct. 17, 
2006, 120 Stat. 2222, added item 234. 

2004— Pub. L. 108-375, div. A, title II, §214(b), title X, 
§ 1003(a)(2), Oct. 28, 2004, 118 Stat. 1834, 2035, added items 
232 and 233 

2003— Pub. L. 108-136, div. A, title II, § 223(a)(2), title 
X, §1031(a)(6)(B)(ii), Nov. 24, 2003, 117 Stat. 1420, 1596, 
added item 223a and substituted "Quarterly" for 
"Monthly" in item 228. 



1 So in original. Probably should be followed by a period. 
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2002— Pub. L. 107-314, div. A, title X, §§ 1022(b), 
1041(a)(2)(B), Dec. 2, 2002, 116 Stat. 2640, 2645, struck out 
item 230 "Amounts for declassification of records" and 
added item 231. 

2001— Pub. L. 107-107, div. A, title II, § 231(b)(2), Dec. 
28, 2001, 115 Stat. 1037, substituted "research, develop- 
ment, test, and evaluation" for "procurement" in item 
224. 

1999— Pub. L. 106-65, div. A, title IX, § 932(b)(2), title X, 
§ 1041(a)(2), Oct. 5, 1999, 113 Stat. 728, 758, added items 
229 and 230. 

1998— Pub. L. 105-261, div. A, title II, §235(a)(2), Oct. 
17, 1998, 112 Stat. 1953, added item 223. 

1997— Pub. L. 105-85, div. A, title II, § 232(a)(2), title 
III, § 321(a)(2), Nov. 18, 1997, 111 Stat. 1663, 1673, added 
items 224 and 228. 

1996— Pub. L. 104-106, div. A, title X, § 1061(f)(2), Feb. 
10, 1996, 110 Stat. 443, struck out item 227 "Recruiting 
costs". 

1993— Pub. L. 103-160, div. A, title III, § 374(b), Nov. 30, 
1993, 107 Stat. 1637, added item 227. 

1992— Pub. L. 102-484, div. A, title X, § 1002(d)(2), Oct. 
23, 1992, 106 Stat. 2481, added items 221 and 222 and re- 
designated former item 221 as 226. 

1991— Pub. L. 102-190, div. A, title X, § 1002(a)(1), Dec. 
5, 1991, 105 Stat. 1455, substituted "DEFENSE BUDGET 
MATTERS" for "REGULAR COMPONENTS" in chap- 
ter heading and added item 221. 

§221. Future-years defense program: submission 
to Congress; consistency in budgeting 

(a) The Secretary of Defense shall submit to 
Congress each year, at or about the time that 
the President's budget is submitted to Congress 
that year under section 1105(a) of title 31, a fu- 
ture-years defense program (including associ- 
ated annexes) reflecting the estimated expendi- 
tures and proposed appropriations included in 
that budget. Any such future-years defense pro- 
gram shall cover the fiscal year with respect to 
which the budget is submitted and at least the 
four succeeding fiscal years. 

(b) (1) The Secretary of Defense shall ensure 
that amounts described in subparagraph (A) of 
paragraph (2) for any fiscal year are consistent 
with amounts described in subparagraph (B) of 
paragraph (2) for that fiscal year. 

(2) Amounts referred to in paragraph (1) are 
the following: 

(A) The amounts specified in program and 
budget information submitted to Congress by 
the Secretary in support of expenditure esti- 
mates and proposed appropriations in the 
budget submitted to Congress by the President 
under section 1105(a) of title 31 for any fiscal 
year, as shown in the future-years defense pro- 
gram submitted pursuant to subsection (a). 

(B) The total amounts of estimated expendi- 
tures and proposed appropriations necessary 
to support the programs, projects, and activi- 
ties of the Department of Defense included 
pursuant to paragraph (5) of section 1105(a) of 
title 31 in the budget submitted to Congress 
under that section for any fiscal year. 

(c) Nothing in this section shall be construed 
to prohibit the inclusion in the future-years de- 
fense program of amounts for management con- 
tingencies, subject to the requirements of sub- 
section (b). 

(Added Pub. L. 101-189, div. A, title XVI, 
§ 1602(a)(1), Nov. 29, 1989, 103 Stat. 1596, §114a; 
amended Pub. L. 101-510, div. A, title XIV, 
§1402(a)(l)-(3)(A), Nov. 5, 1990, 104 Stat. 1674; re- 



numbered §221 and amended Pub. L. 102-484, div. 
A, title X, § 1002(c), Oct. 23, 1992, 106 Stat. 2480.) 

Prior Provisions 

A prior section 221 was renumbered section 226 of this 
title. 

Amendments 

1992 — Pub. L. 102-484 renumbered section 114a of this 
title as this section, amended section catchline gener- 
ally, and substituted "future-years" for "multiyear" 
wherever appearing in text. 

1990— Pub. L. 101-510, § 1402(a)(3)(A), which directed 
amendment of section catchline by substituting 
"Multiyear" for "Five-year", was executed by sub- 
stituting "Multiyear" for "Five-Year" as the probable 
intent of Congress. 

Subsec. (a). Pub. L. 101-510, § 1402(a)(1), (2), sub- 
stituted "a multiyear" for "the current five-year" and 
inserted at end "Any such multiyear defense program 
shall cover the fiscal year with respect to which the 
budget is submitted and at least the four succeeding 
fiscal years." 

Subsecs. (b)(2)(A), (c). Pub. L. 101-510, § 1402(a)(2)(A), 
substituted "multiyear" for "five-year". 

Separate Procurement Line Item for Certain 
Littoral Combat Ship Mission Modules 

Pub. L. 112-81, div. A, title I, §122, Dec. 31, 2011, 125 
Stat. 1319, provided that: 

"(a) In General. — In the budget materials submitted 
to the President by the Secretary of Defense in connec- 
tion with the submission to Congress, pursuant to sec- 
tion 1105 of title 31, United States Code, of the budget 
for fiscal year 2013, and each subsequent fiscal year, the 
Secretary shall ensure that a separate, dedicated pro- 
curement line item is designated for each covered mod- 
ule that includes the quantity and cost of each such 
module requested. 

"(b) Form. — The Secretary shall ensure that any clas- 
sified components of covered modules not included in a 
procurement line item under subsection (a) shall be in- 
cluded in a classified annex. 

"(c) Covered Module. — In this section, the term 
'covered module' means, with respect to mission mod- 
ules of the Littoral Combat Ship, the following mod- 
ules: 

"(1) Surface warfare. 

"(2) Mine countermeasures. 

"(3) Anti-submarine warfare." 

Display of Procurement of Equipment for the Re- 
serve Components of the Armed Forces Under 
Estimated Expenditures for Procurement in Fu- 
ture-Years Defense Programs 

Pub. L. 112-81, div. A, title X, §1003A, Dec. 31, 2011, 125 
Stat. 1556, provided that: "Each future-years defense 
program submitted to Congress under section 221 of 
title 10, United States Code, shall, in setting forth esti- 
mated expenditures and item quantities for procure- 
ment for the Armed Forces for the fiscal years covered 
by such program, display separately under such esti- 
mated expenditures and item quantities the estimated 
expenditures for each such fiscal year for equipment for 
each reserve component of the Armed Forces that will 
receive items in any fiscal year covered by such pro- 
gram." 

Display of Annual Budget Requirements for 
Organizational Clothing and Individual Equipment 

Pub. L. 112-81, div. A, title X, §1094, Dec. 31, 2011, 125 
Stat. 1607, provided that: 

"(a) Submission With Annual Budget Justification 
Documents. — For fiscal year 2013 and each subsequent 
fiscal year, the Secretary of Defense shall submit to 
the President, for inclusion with the budget materials 
submitted to Congress under section 1105(a) of title 31, 
United States Code, a budget justification display that 
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covers all programs and activities associated with the 
procurement of organizational clothing and individual 
equipment. 

"(b) Requirements for Budget Display. — The budg- 
et justification display under subsection (a) for a fiscal 
year shall include the following: 

"(1) The funding requirements in each budget activ- 
ity and for each Armed Force for organizational 
clothing and individual equipment. 

"(2) The amount in the budget for each of the 
Armed Forces for organizational clothing and equip- 
ment for that fiscal year. 

"(c) Definition. — In this section, the term 'organiza- 
tional clothing and individual equipment' means an 
item of organizational clothing or equipment pre- 
scribed for wear or use with the uniform." 

Separate Program Elements Required for Re- 
search and Development of Joint Light Tactical 
Vehicle 

Pub. L. 111-383, div. A, title II, §213, Jan. 7, 2011, 124 
Stat. 4163, provided that: "In the budget materials sub- 
mitted to the President by the Secretary of Defense in 
connection with the submission to Congress, pursuant 
to section 1105 of title 31, United States Code, of the 
budget for fiscal year 2012, and each subsequent fiscal 
year, the Secretary shall ensure that within each re- 
search, development, test, and evaluation account of 
the Army and the Navy a separate, dedicated program 
element is assigned to the Joint Light Tactical Vehi- 
cle." 

Separate Procurement Line Item for Body Armor 

Pub. L. 111-84, div. A, title I, § 141(b), Oct. 28, 2009, 123 
Stat. 2223, provided that: "In the budget materials sub- 
mitted to the President by the Secretary of Defense in 
connection with the submission to Congress, pursuant 
to section 1105 of title 31, United States Code, of the 
budget for fiscal year 2011, and each subsequent fiscal 
year, the Secretary shall ensure that within each mili- 
tary department procurement account, a separate, 
dedicated procurement line item is designated for body 
armor." 

Separate Program Elements Required for Re- 
search and Development of Individual Body 
Armor and Associated Components 

Pub. L. 111-84, div. A, title II, §216, Oct. 28, 2009, 123 
Stat. 222V, provided that: "In the budget materials sub- 
mitted to the President by the Secretary of Defense in 
connection with the submission to Congress, pursuant 
to section 1105 of title 31, United States Code, of the 
budget for fiscal year 2011, and each subsequent fiscal 
year, the Secretary shall ensure that within each re- 
search, development, test, and evaluation account of 
each military department a separate, dedicated pro- 
gram element is assigned to the research and develop- 
ment of individual body armor and associated compo- 
nents." 

Separate Procurement and Research, Develop- 
ment, Test, and Evaluation Line Items and Pro- 
gram Elements for the F-35B and F-35C Joint 
Strike Fighter Aircraft 

Pub. L. 111-84, div. A, title II, §217, Oct. 28, 2009, 123 
Stat. 2228, provided that: "In the budget materials sub- 
mitted to the President by the Secretary of Defense in 
connection with the submission to Congress, pursuant 
to section 1105 of title 31, United States Code, of the 
budget for fiscal year 2011, and each subsequent fiscal 
year, the Secretary shall ensure that within the Navy 
research, development, test, and evaluation account 
and the Navy aircraft procurement account, a separate, 
dedicated line item and program element is assigned to 
each of the F-35B aircraft and the F-35C aircraft, to the 



extent that such accounts include funding for each 
such aircraft." 

Guidance on Budget Justification Materials De- 
scribing Funding Requested for Operation, Sus- 
tainment, Modernization, and Personnel of 
Major Ranges and Test Facilities 

Pub. L. 111-84, div. A, title II, §220, Oct. 28, 2009, 123 
Stat. 2229, provided that: 

"(a) Guidance on Budget Justification Mate- 
rials. — The Secretary of Defense, acting through the 
Under Secretary of Defense (Comptroller) and the Di- 
rector of the Department of Defense Test Resource 
Management Center, shall issue guidance clarifying 
and standardizing the information required in budget 
justification materials describing amounts to be re- 
quested in the budget of the President for a fiscal year 
(as submitted to Congress pursuant to section 1105(a) of 
title 31, United States Code) for funding for each facil- 
ity and resource of the Major Range and Test Facility 
Base in connection with each of the following: 
"(1) Operation. 
"(2) Sustainment. 

"(3) Investment and modernization. 

"(4) Government personnel. 

"(5) Contractor personnel. 
"(b) Applicability. — The guidance issued under sub- 
section (a) shall apply with respect to budgets of the 
President for fiscal years after fiscal year 2010. 

"(c) Major Range and Test Facility Base De- 
fined. — In this section, the term 'Major Range and Test 
Facility Base' has the meaning given that term in sec- 
tion 196(h) of title 10, United States Code." 

Military Munitions Response Program and 
Installation Restoration Program 

Pub. L. 111-84, div. A, title III, § 318(b), Oct. 28, 2009, 
123 Stat. 2250, provided that: "As part of the annual 
budget submission of the Secretary of Defense to Con- 
gress, the Secretary shall include the funding levels re- 
quested for the Military Munitions Response Program 
and the Installation Restoration Program." 

Separate Procurement Line Items for Future 
Combat Systems Program 

Pub. L. 110-417, [div. A], title I, §111, Oct. 14, 2008, 122 
Stat. 4373, provided that: "Effective for the budget of 
the President submitted to Congress under section 
1105(a) of title 31, United States Code, for fiscal year 
2011 and for each fiscal year thereafter, the Secretary 
of Defense shall ensure that a separate, dedicated pro- 
curement line item is designated for each of the follow- 
ing elements of the Future Combat Systems program 
(in this section referred to as 'FCS'), to the extent the 
budget includes funding for such elements: 

"(1) FCS Manned Ground Vehicles. 

"(2) FCS Unmanned Ground Vehicles. 

"(3) FCS Unmanned Aerial Systems. 

"(4) FCS Unattended Ground Systems. 

"(5) Other FCS elements." 

Separate Procurement and Research, Develop- 
ment, Test, and Evaluation Line Items and Pro- 
gram Elements for Sky Warrior Unmanned Aer- 
ial Systems Project 

Pub. L. 110-417, [div. A], title II, §214, Oct. 14, 2008, 122 
Stat. 4386, provided that: "Effective for fiscal year 2010 
and for each fiscal year thereafter, the Secretary of De- 
fense shall ensure that, in the annual budget submis- 
sion of the Department of Defense to the President, 
within both the account for procurement and the ac- 
count for research, development, test, and evaluation, 
a separate, dedicated line item and program element is 
designated for the Sky Warrior Unmanned Aerial Sys- 
tems project, to the extent such accounts include fund- 
ing for such project." 

Display of Annual Budget Requirements for Am 
Sovereignty Alert Mission 

Pub. L. 110-417, [div. A], title III, §354, Oct. 14, 2008, 
122 Stat. 4426, provided that: 
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"(a) Submission With Annual Budget Justification 
Documents. — For fiscal year 2010 and each subsequent 
fiscal year, the Secretary of Defense shall submit to 
the President, for consideration by the President for in- 
clusion with the budget materials submitted to Con- 
gress under section 1105(a) of title 31, United States 
Code, a consolidated budget justification display that 
covers all programs and activities of the Air Sov- 
ereignty Alert mission of the Air Force. 

"(b) Requirements for Budget Display. — The budg- 
et display under subsection (a) for a fiscal year shall in- 
clude for such fiscal year the following: 

"(1) The funding requirements for the Air Sov- 
ereignty Alert mission, and the associated Command 
and Control mission, including such requirements 
for— 

"(A) military personnel costs; 
"(B) flying hours; and 
"(C) any other associated mission costs. 
"(2) The amount in the budget for the Air Force for 
each of the items referred to in paragraph (1). 

"(3) The amount in the budget for the Air National 
Guard for each such item." 

Requirement for Separate Display of Budgets for 
Afghanistan and Iraq 

Pub. L. 110-417, [div. A], title XV, §1502, Oct. 14, 2008, 
122 Stat. 4649, provided that: 

"(a) Operations in Iraq and Afghanistan. — In any 
annual or supplemental budget request for the Depart- 
ment of Defense that is submitted to Congress after the 
date of the enactment of this Act [Oct. 14, 2008], the 
Secretary of Defense shall set forth separately any 
funding requested in such budget request for — 

"(1) operations of the Department of Defense in Af- 
ghanistan; and 

"(2) operations of the Department of Defense in 
Iraq. 

"(b) Specificity of Display. — Each budget request 
covered by subsection (a) shall, for any funding re- 
quested for operations in Iraq or Afghanistan — 

"(1) clearly display the amount of such funding at 
the appropriation account level and at the program, 
project, or activity level; and 

"(2) include a detailed description of the assump- 
tions underlying the funding for the period covered 
by the budget request, including the anticipated 
troop levels, the operations intended to be carried 
out, and the equipment reset requirements necessary 
to support such operations." 

Report on Funding of the Department of Defense 
for Health Care 

Pub. L. 110-181, div. A, title VII, §718, Jan. 28, 2008, 122 
Stat. 197, provided that: 

"(a) Report. — If the President submits to Congress 
the budget for a fiscal year under section 1105 of title 
31, United States Code, and the aggregate amount in- 
cluded in that budget for the Department of Defense for 
health care for such fiscal year is less than the aggre- 
gate amount provided by Congress for the Department 
for health care for the preceding fiscal year, and, in the 
case of the Department, the total allocation from the 
Defense Health Program to any military department is 
less than the total of such allocation in the preceding 
fiscal year, the President shall submit to Congress a re- 
port on — 

"(1) the reasons for the determination that inclu- 
sion of a lesser aggregate amount or allocation to 
any military department is in the national interest; 
and 

"(2) the anticipated effects of the inclusion of such 
lesser aggregate amount or allocation to any mili- 
tary department on the access to and delivery of 
medical and support services to members of the 
Armed Forces and their family members. 
"(b) Termination. — The section shall not be in effect 
after December 31, 2017." 



Specification of Amounts Requested for 
Procurement of Contract Services 

Pub. L. 110-181, div. A, title VIII, §806, Jan. 28, 2008, 

122 Stat. 213, which required that materials submitted 
to Congress in support of the Defense Department 
budget identify clearly and separately the amounts re- 
quested in each budget account for procurement of con- 
tract services, was repealed and restated as section 235 
of this title by Pub. L. 111-84, div. A, title VIII, 
§ 803(a)(1), (3), Oct. 28, 2009, 123 Stat. 2402. 

Report on Major Department of Defense 
Headquarters Activities Personnel 

Pub. L. 110-181, div. A, title IX, § 901(b), (c), Jan. 28, 
2008, 122 Stat. 272, which required that the Secretary of 
Defense include a report with the defense budget mate- 
rials for each fiscal year concerning the number of 
military personnel and civilian employees of the De- 
partment of Defense assigned to major headquarters ac- 
tivities for each component of the Department, any in- 
crease in personnel assigned to major headquarters ac- 
tivities attributable to certain reasons, and any cost 
savings associated with the elimination of contracts for 
the performance of major headquarters activities, was 
repealed by Pub. L. 111-84, div. A, title XI, § 1109(b)(3), 
Oct. 28, 2009, 123 Stat. 2493. 

Major Force Program Category for Space 

Pub. L. 112-10, div. A, title VIII, §8092, Apr. 15, 2011, 
125 Stat. 77, provided that: "The Secretary of Defense 
shall create a major force program category for space 
for each future-years defense program of the Depart- 
ment of Defense submitted to Congress under section 
221 of title 10, United States Code, during fiscal year 
2011. The Secretary of Defense shall designate an offi- 
cial in the Office of the Secretary of Defense to provide 
overall supervision of the preparation and justification 
of program recommendations and budget proposals to 
be included in such major force program category." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 111-118, div. A, title VIII, §8099, Dec. 19, 2009, 

123 Stat. 3450. 

Pub. L. 110-329, div. C, title VIII, §8104, Sept. 30, 2008, 
122 Stat. 3644. 

Pub. L. 110-116, div. A, title VIII. §8111, Nov. 13, 2007, 
121 Stat. 1339. 

Request for Funds for Ongoing Military 
Operation Overseas 

Pub. L. 110-116, div. A, title VIII, §8116, Nov. 13, 2007, 
121 Stat. 1340, provided that: "Any request for funds for 
a fiscal year after fiscal year 2008 for an ongoing mili- 
tary operation overseas, including operations in Af- 
ghanistan and Iraq, shall be included in the annual 
budget of the President for such fiscal year as submit- 
ted to Congress under section 1105(a) of title 31, United 
States Code." 

Annual Report on Personnel Security Investiga- 
tions for Industry and National Industrial Se- 
curity Program 

Pub. L. 109-364, div. A, title III, § 347(a), (b), Oct. 17, 
2006, 120 Stat. 2158, which required that the Secretary of 
Defense include in budget justification documents for 
each fiscal year a report on future requirements of the 
Department of Defense concerning Personnel Security 
Investigations for Industry and the National Industrial 
Security Program of the Defense Security Service, was 
repealed by Pub. L. 112-81, div. A, title X, § 1062(d)(1), 
Dec. 31, 2011, 125 Stat. 1585. 

Budgeting for Ongoing Military Operations in 
Afghanistan and Iraq 

Pub. L. 109-364, div. A, title X, §1008, Oct. 17, 2006, 120 
Stat. 2374, provided that: "The President's budget sub- 
mitted to Congress pursuant to section 1105(a) of title 
31, United States Code, for each fiscal year after fiscal 
year 2007 shall include — 
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"(1) a request for the appropriation of funds for 
such fiscal year for ongoing military operations in 
Afghanistan and Iraq; 

"(2) an estimate of all funds expected to be required 
in that fiscal year for such operations; and 

"(3) a detailed justification of the funds requested." 

Separate Program Elements Required for Signifi- 
cant Systems Development and Demonstration 
Projects for Armored Systems Modernization 
Program 

Pub. L. 109-163, div. A, title II, §214, Jan. 6, 2006, 119 
Stat. 3168, provided that: 

"(a) Program Elements Specified. — Effective for the 
budget of the President submitted to Congress under 
section 1105(a) of title 31, United States Code, for fiscal 
year 2008 and each fiscal year thereafter, the Secretary 
of Defense shall ensure that a separate, dedicated pro- 
gram element is assigned to each of the following sys- 
tems development and demonstration projects of the 
Armored Systems Modernization program: 
"(1) Manned Ground Vehicles. 

"(2) Systems of Systems Engineering and Program 
Management. 

"(3) Future Combat Systems Reconnaissance Plat- 
forms and Sensors. 

"(4) Future Combat Systems Unmanned Ground Ve- 
hicles. 

"(5) Unattended Sensors. 
"(6) Sustainment. 
"(b) Early Commencement of Display in Budget 
Justification Materials. — As part of the budget jus- 
tification materials submitted to Congress in support 
of the Department of Defense budget for fiscal year 
2007, as submitted with the budget of the President 
under such section 1105(a), the Secretary of the Army 
shall set forth the budget justification material for the 
systems development and demonstration projects of 
the Armored Systems Modernization program identi- 
fied in subsection (a) as if the projects were already 
separate program elements. 
"(c) Technology Insertion to Current Force. — 

"(1) Report on establishment of additional pro- 
gram element. — Not later than June 1, 2006, the Sec- 
retary of the Army shall submit a report to the con- 
gressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] describing the manner 
in which the costs of integrating Future Combat Sys- 
tems capabilities into current force programs could 
be assigned to a separate, dedicated program element 
and any management issues that would be raised as 
a result of establishing such a program element. 

"(2) Display in budget justification materials. — 
As part of the budget justification materials submit- 
ted to Congress in support of the Department of De- 
fense budget for fiscal year 2007 and each fiscal year 
thereafter, as submitted with the budget of the Presi- 
dent under such section 1105(a), the Secretary of the 
Army shall set forth the budget justification mate- 
rial for technology insertion to the current force 
under the Armored Systems Modernization pro- 
gram." 

Annual Submission of Information Regarding 
Information Technology Capital Assets 

Pub. L. 107-314, div. A, title III, §351, Dec. 2, 2002, 116 
Stat. 2516, as amended by Pub. L. 110-417, [div. A], title 
X, §1051, Oct. 14, 2008, 122 Stat. 4604, provided that: 

"(a) Requirement To Submit Information. — Not 
later than 30 days after the date on which the President 
submits the budget for a fiscal year to Congress pursu- 
ant to section 1105 of title 31, United States Code, the 
Secretary of Defense shall submit to Congress informa- 
tion on the following information technology capital 
assets, including information technology capital assets 
that are a national security system, of the Department 
of Defense: 

"(1) Information technology capital assets that 
have an estimated total cost for the fiscal year for 



which the budget is submitted in excess of $30,000,000 
or an estimated total cost (as computed in fiscal year 
2003 constant dollars) in excess of $120,000,000. 

"(2) Information technology capital assets not cov- 
ered by paragraph (1) that have been determined by 
the Chief Information Officer of the Department of 
Defense to be significant investments. 
"(b) Required Information For High-Threshold As- 
sets. — With respect to each information technology 
capital asset described in subsection (a)(1), the Sec- 
retary of Defense shall include the following informa- 
tion: 

"(1) The name and identifying acronym of the infor- 
mation technology capital asset. 

"(2) The date of initiation of the asset. 

"(3) A summary of performance measurements and 
metrics. 

"(4) The total amount of funds, by appropriation 
account, appropriated and obligated for prior fiscal 
years, with a specific breakout of such information 
for the two preceding fiscal years. 

"(5) The funds, by appropriation account, requested 
for the next fiscal year. 

"(6) The name of each prime contractor and the 
work to be performed. 

"(7) Program management and management over- 
sight information. 

"(8) The original baseline cost and most current 
baseline information. 

"(9) Information regarding compliance with the 
provisions of law enacted or amended by the Govern- 
ment Performance Results Act of 1993 (Public Law 
103-62; 107 Stat. 285) [see Short Title of 1993 Amend- 
ment note under 31 U.S.C. 1101] and the 
Clinger-Cohen Act of 1996 (divisions D and E of Public 
Law 104-106; 110 Stat. 642) [§§5001-5703 and §§4001-4402, 
see Tables for classification]. 

"(c) Required Information for Significant Invest- 
ments. — With respect to each information technology 
capital asset not covered by paragraph (1) of subsection 
(a), but covered by paragraph (2) of that subsection, the 
Secretary of Defense shall include such information in 
a format that is appropriate to the current status of 
such asset. 

"(d) Total Cost Determinations. — In estimating the 
total cost for a fiscal year or total cost of an informa- 
tion technology capital asset, the Secretary of Defense 
shall consider research and development costs, procure- 
ment costs, and operation and maintenance costs relat- 
ed to the information technology capital asset. 
"(e) Definitions. — In this section: 

"(1) The term 'information technology' has the 
meaning given that term in section 11101 of title 40, 
United States Code. 

"(2) The term 'capital asset' has the meaning given 
that term in Office of Management and Budget Cir- 
cular A-ll. 

"(3) The term 'national security system' has the 
meaning given that term in section 11103 of title 40, 
United States Code." 

Department of Defense Requests for Funds for 
Environmental Restoration at BRAC Sites in Fu- 
ture Fiscal Years 

Pub. L. 107-249, §131, Oct. 23, 2002, 116 Stat. 1586, pro- 
vided that: 

"(a) Requests for Funds for Environmental Res- 
toration at BRAC Sites in Future Fiscal Years. — In 
the budget justification materials submitted to Con- 
gress in support of the Department of Defense budget 
for any fiscal year after fiscal year 2003, the amount re- 
quested for environmental restoration, waste manage- 
ment, and environmental compliance activities in such 
fiscal year with respect to military installations ap- 
proved for closure or realignment under the base clo- 
sure laws shall accurately reflect the anticipated cost 
of such activities in such fiscal year. 

"(b) Base Closure Laws Defined. — In this section, 
the term 'base closure laws' means the following: 
"(1) Section 2687 of title 10, United States Code. 
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"(2) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

"(3) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 268V note)." 

Similar provisions were contained in the following 
prior appropriation act: 

Pub. L. 107-64, §131, Nov. 5, 2001, 115 Stat. 482. 

Budget Justification Documents for Costs of 
Armed Forces' Participation in Contingency Op- 
erations 

Pub. L. 107-248, title VIII, §8132, Oct. 23, 2002, 116 Stat. 
1568, provided that: "The budget of the President for 
fiscal year 2004 submitted to the Congress pursuant to 
section 1105 of title 31, United States Code, and each 
annual budget request thereafter, shall include sepa- 
rate budget justification documents for costs of United 
States Armed Forces' participation in contingency op- 
erations for the Military Personnel accounts, the Over- 
seas Contingency Operations Transfer Fund, the Oper- 
ation and Maintenance accounts, and the Procurement 
accounts: Provided, That these budget justification doc- 
uments shall Include a description of the funding re- 
quested for each anticipated contingency operation, for 
each military service, to include active duty and Guard 
and Reserve components, and for each appropriation 
account: Provided further, That these documents shall 
include estimated costs for each element of expense or 
object class, a reconciliation of increases and decreases 
for ongoing contingency operations, and programmatic 
data including, but not limited to troop strength for 
each active duty and Guard and Reserve component, 
and estimates of the major weapons systems deployed 
in support of each contingency: Provided further, That 
these documents shall include budget exhibits OP-5 and 
OP-32, as defined in the Department of Defense Finan- 
cial Management Regulation, for the Overseas Contin- 
gency Operations Transfer Fund for fiscal years 2002 
and 2003." 

Similar provisions were contained in the following 
appropriation acts: 

Pub. L. 112-74, div. A, title VIII, §8077, Dec. 23, 2011, 
125 Stat. 824. 

Pub. L. 112-10, div. A, title VIII, §8077, Apr. 15, 2011, 
125 Stat. 74. 

Pub. L. 111-118, div. A, title VIII, §8083, Dec. 19, 2009, 
123 Stat. 3447. 

Pub. L. 110-329, div. C, title VIII, §8086, Sept. 30, 2008, 
122 Stat. 3641. 

Pub. L. 110-116, div. A, title VIII, §8091, Nov. 13, 2007, 
121 Stat. 1335. 

Pub. L. 109-289, div. A, title VIII, §8089, Sept. 29, 2006, 
120 Stat. 1294. 

Pub. L. 109-148, div. A, title VIII, §8100, Dec. 30, 2005, 
119 Stat. 2721. 

Pub. L. 108-287, title VIII, §8116, Aug. 5, 2004, 118 Stat. 
998. 

Pub. L. 108-87, title VIII, §8115, Sept. 30, 2003, 117 Stat. 
1099. 

Pub. L. 107-117, div. A, title VIII, §8097, Jan. 10, 2002, 
115 Stat. 2268. 

Pub. L. 106-259, title VIII, §8097, Aug. 9, 2000, 114 Stat. 
695. 

Pub. L. 106-79, title VIII, §8110, Oct. 25, 1999, 113 Stat. 
1257. 

Budget Submissions on Active and Reserve 
Military Personnel Accounts 

Pub. L. 105-262, title VIII, § 8093, Oct. 17, 1998, 112 Stat. 
2319, provided that: 'At the time the President submits 
his budget for fiscal year 2000 and any fiscal year there- 
after, the Department of Defense shall transmit to the 
congressional defense committees [Committee on 
Armed Services and Subcommittee on National Secu- 
rity of the Committee on Appropriations of the House 
of Representatives and Committee on Armed Services 
and Subcommittee on Defense of the Committee on Ap- 



propriations of the Senate] a budget justification docu- 
ment for the active and reserve Military Personnel ac- 
counts, to be known as the 'M-l', which shall identify, 
at the budget activity, activity group, and subactivity 
group level, the amounts requested by the President to 
be appropriated to the Department of Defense for mili- 
tary personnel in any budget request, or amended budg- 
et request, for that fiscal year." 

Similar provisions were contained in the following 
prior appropriation act: 

Pub. L. 105-56, title VIII, §8104, Oct. 8, 1997, 111 Stat. 
1243. 

Modification of Budget Data Exhibits 

Pub. L. 105-85, div. A, title III, § 324(c), Nov. 18, 1997, 
111 Stat. 1678, provided that: "The Under Secretary of 
Defense (Comptroller) shall ensure that aircraft budget 
data exhibits of the Department of Defense that are 
submitted to Congress display total numbers of active 
aircraft where numbers of primary aircraft or primary 
authorized aircraft are displayed in those exhibits." 

Inclusion of Air Force Depot Maintenance as 
Operation and Maintenance Budget Line Items 

Pub. L. 105-85, div. A, title III, §327, Nov. 18, 1997, 111 
Stat. 1679, provided that: "For fiscal year 1999 and each 
fiscal year thereafter, Air Force depot-level mainte- 
nance of materiel shall be displayed as one or more sep- 
arate line items under each subactivity within the au- 
thorization request for operation and maintenance, Air 
Force, in the proposed budget for that fiscal year sub- 
mitted to Congress pursuant to section 1105 of title 31, 
United States Code." 

Identification in President's Budget of NATO 
Costs 

Pub. L. 106-79, title VIII, §8091, Oct. 25, 1999, 113 Stat. 
1253, provided that: "The budget of the President for 
fiscal year 2001 submitted to the Congress pursuant to 
section 1105 of title 31, United States Code, and each 
annual budget request thereafter, shall include budget 
activity groups (known as 'subactlvities') in all appro- 
priations accounts provided in this Act [see Tables for 
classification], as may be necessary, to separately iden- 
tify all costs Incurred by the Department of Defense to 
support the North Atlantic Treaty Organization and all 
Partnership For Peace programs and initiatives. The 
budget justification materials submitted to the Con- 
gress in support of the budget of the Department of De- 
fense for fiscal year 2001, and subsequent fiscal years, 
shall provide complete, detailed estimates for all such 
costs." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 105-262, title VIII, §8095, Oct. 17, 1998, 112 Stat. 
2319 

Pub. L. 105-56, title VIII, §8116, Oct. 8, 1997, 111 Stat. 
1245. 

Program Elements for Ballistic Missile Defense 
Organization 

Pub. L. 104-106, div. A, title II, §251, Feb. 10, 1996, 110 
Stat. 233, which required that in budget justification 
materials submitted to Congress in support of Depart- 
ment of Defense budget, the amount requested for ac- 
tivities of the Ballistic Missile Defense Organization be 
set forth in accordance with specified program ele- 
ments, was repealed and restated as section 223 of this 
title by Pub. L. 105-261, div. A, title II, § 235(a)(1), (b), 
Oct. 17, 1998, 112 Stat. 1953. 

Budget Submissions on Salaries and Expenses 
Related to Administrative Activities 

Pub. L. 109-148, div. A, title VIII, §8032, Dec. 30, 2005, 
119 Stat. 2705, provided that: "The President shall in- 
clude with each budget for a fiscal year submitted to 
the Congress under section 1105 of title 31, United 
States Code, and hereafter, materials that shall iden- 
tify clearly and separately the amounts requested In 
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the budget for appropriation for that fiscal year for sal- 
aries and expenses related to administrative activities 
of the Department of Defense, the military depart- 
ments, and the defense agencies." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 108-287, title VIII, §8036, Aug. 5, 2004, 118 Stat. 
978. 

Pub. L. 108-87, title VIII, §8036, Sept. 30, 2003, 117 Stat. 
1080. 

Pub. L. 107-248, title VIII, § 8036, Oct. 23, 2002, 116 Stat. 
1544. 

Pub. L. 107-117, div. A, title VIII, §8039, Jan. 10, 2002, 
115 Stat. 2256. 

Pub. L. 106-259, title VIII, §8039, Aug. 9, 2000, 114 Stat. 
683. 

Pub. L. 106-79, title VIII, §8042, Oct. 25, 1999, 113 Stat. 
1240. 

Pub. L. 105-262, title VIII, §8042, Oct. 17, 1998, 112 Stat. 
2306. 

Pub. L. 105-56, title VIII, § 8046, Oct. 8, 1997, 111 Stat. 
1231. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8047], Sept. 30, 1996, 110 Stat. 3009-71, 3009-98. 

Pub. L. 104-61, title VIII, §8058, Dec. 1, 1995, 109 Stat. 
663. 

Pub. L. 103-335. title VIII, §8069, Sept. 30, 1994, 108 
Stat. 2635. 

Pub. L. 103-139, title VIII, §8082, Nov. 11, 1993, 107 
Stat. 1458. 

Pub. L. 102-396, title IX, §9132, Oct. 6, 1992, 106 Stat. 
1936. 

Submission op Multiybar Defense Program 

Section 1402(b) of Pub. L. 101-510 provided for limita- 
tions on obligation by Secretary of Defense of fiscal 
year 1991 advance procurement funds if, as of end of 90- 
day period beginning on date on which President's 
budget for fiscal year 1992 was submitted to Congress, 
the Secretary had not submitted to Congress fiscal 
year 1992 multiyear defense program. 

Mission Oriented Presentation of Department op 
Defense Matters in Budget 

Section 1404 of Pub. L. 101-510 directed President to 
submit with budget submitted to Congress each year of 
programs of Department of Defense, a budget that or- 
ganizes programs within major functional category 050 
(National Defense) on basis of major roles and missions 
of Department of Defense, prior to repeal by Pub. L. 
102-484, div. A, title X, § 1002(b), Oct. 23, 1992, 106 Stat. 
2480. See section 222 of this title. 

§ 222. Future-years mission budget 

(a) Future-Years Mission Budget.— The Sec- 
retary of Defense shall submit to Congress for 
each fiscal year a future-years mission budget 
for the military programs of the Department of 
Defense. That budget shall be submitted for any 
fiscal year with the future-years defense pro- 
gram submitted under section 221 of this title. 

(b) Consistency With Future-Years Defense 
Program. — The future-years mission budget 
shall be consistent with the future-years defense 
program required under section 221 of this title. 
In the future-years mission budget, the military 
programs of the Department of Defense shall be 
organized on the basis of both major force pro- 
grams and the core mission areas identified 
under the most recent quadrennial roles and 
missions review pursuant to section 118b of this 
title. 

(c) Relationship to Other Defense Budget 
Formats. — The requirement in subsection (a) is 
in addition to the requirements in any other 
provision of law regarding the format for the 



presentation regarding military programs of the 
Department of Defense in the budget submitted 
pursuant to section 1105 of title 31 for any fiscal 
year. 

(Added Pub. L. 102-484, div. A, title X, 
§ 1002(a)(2), Oct. 23, 1992, 106 Stat. 2480; amended 
Pub. L. 103-337, div. A, title X, §1004, Oct. 5, 1994, 
108 Stat. 2834; Pub. L. 110-181, div. A, title IX, 
§ 944(a), (b), Jan. 28, 2008, 122 Stat. 289, 290.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-510, div. A, title XIV, §1404, Nov. 
5, 1990, 104 Stat. 1675, which was set out as a note under 
section 114a [now 221] of this title, prior to repeal by 
Pub. L. 102-484, § 1002(b). 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 944(a), amended 
last sentence generally. Prior to amendment, last sen- 
tence read as follows: "That budget shall be submitted 
for any fiscal year not later than 60 days after the date 
on which the President's budget for that fiscal year is 
submitted to Congress pursuant to section 1105 of title 
31." 

Subsec. (b). Pub. L. 110-181, §944(b), substituted "on 
the basis of both major force programs and the core 
mission areas identified under the most recent quad- 
rennial roles and missions review pursuant to section 
118b of this title." for "on the basis of major roles, mis- 
sions, or forces of the Department of Defense." 

1994— Subsec. (a). Pub. L. 103-337 substituted "not 
later than 60 days after the date on which" for "at the 
same time that". 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title IX, § 944(c), Jan. 28, 2008, 
122 Stat. 290, provided that: "The amendments made by 
this section [amending this section] shall apply with 
respect to the future-years mission budget for fiscal 
year 2010 and each fiscal year thereafter." 

§223. Ballistic missile defense programs: pro- 
gram elements 

(a) Program Elements Specified by Presi- 
dent. — In the budget justification materials sub- 
mitted to Congress in support of the Department 
of Defense budget for any fiscal year (as submit- 
ted with the budget of the President under sec- 
tion 1105(a) of title 31), the amount requested for 
activities of the Missile Defense Agency shall be 
set forth in accordance with such program ele- 
ments as the President may specify. 

(b) Separate Program Elements for Pro- 
grams Entering Engineering and Manufactur- 
ing Development. — (1) The Secretary of Defense 
shall ensure that each ballistic missile defense 
program that enters engineering and manufac- 
turing development is assigned a separate, dedi- 
cated program element. 

(2) In this subsection, the term "engineering 
and manufacturing development" means the pe- 
riod in the course of an acquisition program dur- 
ing which the primary objectives are to — 

(A) translate the most promising design ap- 
proach into a stable, interoperable, producible, 
supportable, and cost-effective design; 

(B) validate the manufacturing or produc- 
tion process; and 

(C) demonstrate system capabilities through 
testing. 

(c) Management and Support.— The amount 
requested for a fiscal year for any program ele- 
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ment specified for that fiscal year pursuant to 
subsection (a) shall include requests for the 
amounts necessary for the management and sup- 
port of the programs, projects, and activities 
contained in that program element. 

(Added Pub. L. 105-261, div. A, title II, § 235(a)(1), 
Oct. 17, 1998, 112 Stat. 1953; amended Pub. L. 

107- 107, div. A, title II, § 232(a), (b), Dec. 28, 2001, 
115 Stat. 1037; Pub. L. 107-314, div. A, title II, 
§ 225(b)(1)(A), Dec. 2, 2002, 116 Stat. 2486; Pub. L. 

108- 136, div. A, title II, § 221(a), (b)(1), (c)(1), Nov. 
24, 2003, 117 Stat. 1419.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 104-106, div. A, title II, §251, Feb. 10, 
1996, 110 Stat. 233, which was set out as a note under 
section 221 of this title, prior to repeal by Pub. L. 
105-261, § 235(b). 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 221(a), inserted "by 
President" after "Specified" in heading, substituted 
"such program elements as the President may specify." 
for "program elements governing functional areas as 
follows:" in introductory provisions, and struck out 
pars. (1) to (6), which read as follows: 

"(1) Technology. 

"(2) Ballistic Missile Defense System. 
"(3) Terminal Defense Segment. 
"(4) Midcourse Defense Segment. 
"(5) Boost Defense Segment. 
"(6) Sensors Segment." 

Subsec. (b)(2). Pub. L. 108-136, § 221(c)(1), substituted 
"means the period in the course of an acquisition pro- 
gram during which the" for "means the development 
phase whose". 

Subsec. (c). Pub. L. 108-136, § 221(b)(1), substituted 
"for a fiscal year for any program element specified for 
that fiscal year pursuant to subsection (a)" for "for 
each program element specified in subsection (a)". 

2002— Subsec. (a). Pub. L. 107-314 substituted "Missile 
Defense Agency" for "Ballistic Missile Defense Organi- 
zation". 

2001— Subsec. (a). Pub. L. 107-107, § 232(a), substituted 
"in accordance with program elements governing func- 
tional areas as follows:" for "in accordance with the 
following program elements:" in introductory provi- 
sions, added pars. (1) to (6), and struck out former pars. 
(1) to (12) which read as follows: 

"(1) The Patriot system. 

"(2) The Navy Area system. 

"(3) The Theater High-Altitude Area Defense system. 

"(4) The Navy Theater Wide system. 

"(5) The Medium Extended Air Defense System. 

"(6) Joint Theater Missile Defense. 

"(7) National Missile Defense. 

"(8) Support Technologies. 

"(9) Family of Systems Engineering and Integration. 

"(10) Ballistic Missile Defense Technical Operations. 

"(11) Threat and Countermeasures. 

"(12) International Cooperative Programs." 

Subsec. (b). Pub. L. 107-107, § 232(b), amended heading 
and text of subsec. (b) generally. Prior to amendment, 
text read as follows: "Amounts requested for Theater 
Missile Defense and National Missile Defense major de- 
fense acquisition programs shall be specified in individ- 
ual, dedicated program elements, and amounts appro- 
priated for those programs shall be available only for 
Ballistic Missile Defense activities." 

Acquisition Accountability Reports on the 
ballistic missile defense system 

Pub. L. 111-383, div. A, title II, §225, Jan. 7, 2011, 124 
Stat. 4170, related to acquisition baselines, elements of 
baselines, and annual reports, prior to repeal by Pub. L. 
112-81. div. A, title II, § 231(b)(1), Dec. 31, 2011, 125 Stat. 
1339. 



Budget and Acquisition Requirements for Missile 
Defense Agency Activities 

Pub. L. 110-181, div. A, title II, §223, Jan. 28, 2008, 122 
Stat. 39, as amended by Pub. L. 112-81, div. A, title II, 
§ 231(b)(2), Dec. 31, 2011, 125 Stat. 1339, provided that: 

"(a) Revised Budget Structure.— The budget jus- 
tification materials submitted to Congress in support 
of the Department of Defense budget for any fiscal year 
after fiscal year 2009 (as submitted with the budget of 
the President under section 1105(a) of title 31, United 
States Code) shall set forth separately amounts re- 
quested for the Missile Defense Agency for each of the 
following: 

"(1) Research, development, test, and evaluation. 
"(2) Procurement. 
"(3) Operation and maintenance. 
"(4) Military construction. 
"(b) Revised Budget Structure for Fiscal Year 
2009. — The budget justification materials submitted to 
Congress in support of the Department of Defense budg- 
et for fiscal year 2009 (as submitted with the budget of 
the President under section 1105(a) of title 31, United 
States Code) shall — 

"(1) identify all known and estimated operation and 
support costs; and 

"(2) set forth separately amounts requested for the 
Missile Defense Agency for each of the following: 

"(A) Research, development, test, and evaluation. 
"(B) Procurement or advance procurement of long 
lead items, including for Terminal High Altitude 
Area Defense firing units 3 and 4, and for Standard 
Missile-3 Block 1A interceptors. 
"(C) Military construction. 
"(c) Availability of RDT&E Funds for Fiscal Year 

2009. — Upon approval by the Secretary of Defense, and 
consistent with the plan submitted under subsection 
(f), funds appropriated pursuant to an authorization of 
appropriations or otherwise made available for fiscal 
year 2009 for research, development, test, and evalua- 
tion for the Missile Defense Agency — 

"(1) may be used for the fielding of ballistic missile 
defense capabilities approved previously by Congress; 
and 

"(2) may not be used for — 
"(A) military construction activities; or 
"(B) procurement or advance procurement of long 
lead items, including for Terminal High Altitude 
Area Defense firing units 3 and 4, and for Standard 
Missile-3 Block 1A interceptors. 
"(d) Full Funding Requirement Not Applicable to 
Use of Procurement Funds for Fiscal Years 2009 and 

2010. — In any case in which funds appropriated pursuant 
to an authorization of appropriations or otherwise 
made available for procurement for the Missile Defense 
Agency for fiscal years 2009 and 2010 are used for the 
fielding of ballistic missile defense capabilities, the 
funds may be used for the fielding of those capabilities 
on an 'incremental' basis, notwithstanding any law or 
policy of the Department of Defense that would other- 
wise require a 'full funding' basis. 

"(e) Relationship to Other Law. — Nothing in this 
provision shall be construed to alter or otherwise affect 
in any way the applicability of the requirements and 
other provisions of section 234(a) through (d) of the 
Ronald W. Reagan National Defense Authorization Act 
for Fiscal Year 2005 (Public Law 108-375; 118 Stat. 1837; 
10 U.S.C. 2431 note). 

"(f) Plan Required. — Not later than March 1, 2008, 
the Director of the Missile Defense Agency shall submit 
to the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
resentatives a plan for transitioning the Missile De- 
fense Agency from using exclusively research, develop- 
ment, test, and evaluation funds to using procurement, 
military construction, operations and maintenance, 
and research, development, test, and evaluation funds 
for the appropriate budget activities, and for 
transitioning from incremental funding to full funding 
for fiscal years after fiscal year 2010." 
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References to New Name for Ballistic Missile 
Defense Organization 

Pub. L. 107-314, div. A, title II, § 225(a), Dec. 2, 2002, 116 
Stat. 2486, provided that: "Any reference to the Ballis- 
tic Missile Defense Organization in any provision of 
law, regulation, map, document, record, or other paper 
of the United States shall be considered to be a ref- 
erence to the Missile Defense Agency." 

Cooperative Ballistic Missile Defense Program 
Element 

Pub. L. 105-85, div. A, title II, §233, Nov. 18, 1997, 111 
Stat. 1663, as amended by Pub. L. 107-314, div. A. title 
II, § 225(b)(4)(A), Dec. 2, 2002, 116 Stat. 2486, provided 
that: 

"(a) Requirement for New Program Element. — The 
Secretary of Defense shall establish a program element 
for the Missile Defense Agency, to be referred to as the 
'Cooperative Ballistic Missile Defense Program', to 
support technical and analytical cooperative efforts be- 
tween the United States and other nations that con- 
tribute to United States ballistic missile defense capa- 
bilities. Except as provided in subsection (b), all inter- 
national cooperative ballistic missile defense programs 
of the Department of Defense shall be budgeted and ad- 
ministered through that program element. 

"(b) Authority for Exceptions. — The Secretary of 
Defense may exclude from the program element estab- 
lished pursuant to subsection (a) any international co- 
operative ballistic missile defense program of the De- 
partment of Defense that after the date of the enact- 
ment of this Act [Nov. 18, 1997] is designated by the 
Secretary of Defense (pursuant to applicable Depart- 
ment of Defense acquisition regulations and policy) to 
be managed as a separate acquisition program. 

"(c) Relationship to Other Program Elements. — 
The program element established pursuant to sub- 
section (a) is in addition to the program elements for 
activities of the Missile Defense Agency required under 
section 251 of the National Defense Authorization Act 
for Fiscal Year 1996 (Public Law 104-106; 110 Stat. 233; 
[former] 10 U.S.C. 221 note)." 

5 223a. Ballistic missile defense programs: pro- 
curement 

(a) Budget Justification Materials. — In the 
budget justification materials submitted to Con- 
gress in support of the Department of Defense 
budget for any fiscal year (as submitted with 
the budget of the President under section 1105(a) 
of title 31), the Secretary of Defense shall speci- 
fy, for each ballistic missile defense system ele- 
ment for which the Missile Defense Agency is 
engaged in planning for production and initial 
fielding, the following information: 

(1) The production rate capabilities of the 
production facilities planned to be used for 
production of that element. 

(2) The potential date of availability of that 
element for initial fielding. 

(3) The estimated date on which the admin- 
istration of the acquisition of that element is 
to be transferred from the Director of the Mis- 
sile Defense Agency to the Secretary of a mili- 
tary department. 

(b) Future- Years Defense Program.— The 
Secretary of Defense shall include in the future- 
years defense program submitted to Congress 
each year under section 221 of this title an esti- 
mate of the amount necessary for procurement 
for each ballistic missile defense system ele- 
ment, together with a discussion of the underly- 
ing factors and reasoning justifying the esti- 
mate. 



(c) Performance Criteria. — The Director of 
the Missile Defense Agency shall include in the 
performance criteria prescribed for planned de- 
velopment phases of the ballistic missile defense 
system and its elements a description of the in- 
tended effectiveness of each such phase against 
foreign adversary capabilities. 

(d) Testing Progress. — The Director of Oper- 
ational Test and Evaluation shall make avail- 
able for review by the congressional defense 
committees the developmental and operational 
test plans established to assess the effectiveness 
of the ballistic missile defense system and its 
elements with respect to the performance cri- 
teria described in subsection (c). 

(Added Pub. L. 108-136, div. A, title II, § 223(a)(1), 
Nov. 24, 2003, 117 Stat. 1420.) 

Implementation of Requirement for Availability 
of Test Plans 

Pub. L. 108-136, div. A, title II, § 223(b), Nov. 24, 2003, 
117 Stat. 1420, directed that subsec. (d) of this section 
was to be implemented not later than Mar. 1, 2004. 

§224. Ballistic missile defense programs: display 
of amounts for research, development, test, 
and evaluation 

(a) Requirement. — Any amount in the budget 
submitted to Congress under section 1105 of title 
31 for any fiscal year for research, development, 
test, and evaluation for the integration of a bal- 
listic missile defense element into the overall 
ballistic missile defense architecture shall be 
set forth under the account of the Department 
of Defense for Defense-wide research, develop- 
ment, test, and evaluation and, within that ac- 
count, under the subaccount (or other budget ac- 
tivity level) for the Missile Defense Agency. 

(b) Transfer Criteria. — (1) The Secretary of 
Defense shall establish criteria for the transfer 
of responsibility for a ballistic missile defense 
program from the Director of the Missile De- 
fense Agency to the Secretary of a military de- 
partment. The criteria established for such a 
transfer shall, at a minimum, address the fol- 
lowing: 

(A) The technical maturity of the program. 

(B) The availability of facilities for produc- 
tion. 

(C) The commitment of the Secretary of the 
military department concerned to procure- 
ment funding for that program, as shown by 
funding through the future-years defense pro- 
gram and other defense planning documents. 

(2) The Secretary shall submit the criteria es- 
tablished, and any modifications to those cri- 
teria, to the congressional defense committees. 

(c) Notification OF Transfer.— Before respon- 
sibility for a ballistic missile defense program is 
transferred from the Director of the Missile De- 
fense Agency to the Secretary of a military de- 
partment, the Secretary of Defense shall submit 
to the congressional defense committees notice 
in writing of the Secretary's intent to make 
that transfer. The Secretary shall include with 
such notice a certification that the program has 
met the criteria established under subsection (b) 
for such a transfer. The transfer may then be 
carried out after the end of the 60-day period be- 
ginning on the date of such notice. 
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(d) Conforming Budget and Planning Trans- 
fers. — When a ballistic missile defense program 
is transferred from the Missile Defense Agency 
to the Secretary of a military department in ac- 
cordance with this section, the Secretary of De- 
fense shall ensure that all appropriate conform- 
ing changes are made to proposed or projected 
funding allocations in the future-years defense 
program under section 221 of this title and other 
Department of Defense program, budget, and 
planning documents. 

(e) Follow-on Research, Development, Test, 
and Evaluation.— The Secretary of Defense 
shall ensure that, before a ballistic missile de- 
fense program is transferred from the Director 
of the Missile Defense Agency to the Secretary 
of a military department, roles and responsibil- 
ities for research, development, test, and evalua- 
tion related to system improvements for that 
program are clearly delineated. 

(Added Pub. L. 105-85, div. A, title II, § 232(a)(1), 
Nov. 18, 1997, 111 Stat. 1662; amended Pub. L. 
107-107, div. A, title II, § 231(a), (b)(1), Dec. 28, 
2001, 115 Stat. 1035, 1036; Pub. L. 107-314, div. A, 
title II, §§222, 225(b)(1)(A), Dec. 2, 2002, 116 Stat. 
2485, 2486; Pub. L. 108-136, div. A, title II, §226, 
title X, § 1043(b)(4), Nov. 24, 2003, 117 Stat. 1421, 
1611.) 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 226(b), substituted 
"the integration of a ballistic missile defense element 
into the overall ballistic missile defense architecture" 
for "a Department of Defense missile defense program 
described in subsection (b)". 

Subsec. (e). Pub. L. 108-136, §226(a), substituted "be- 
fore a" for "for each", inserted "is" before "trans- 
ferred", and substituted "roles and responsibilities" for 
"responsibility" and "are clearly delineated" for "re- 
mains with the Director". 

Subsec. (f). Pub. L. 108-136, § 1043(b)(4), struck out 
heading and text of subsec. (f). Text read as follows: "In 
this section, the term 'congressional defense commit- 
tees' means the following: 

"(1) The Committee on Armed Services and the 

Committee on Appropriations of the Senate. 

"(2) The Committee on Armed Services and the 

Committee on Appropriations of the House of Rep- 

2002— Subsecs. (a), (b)(1), (c), (d). Pub. L. 107-314, 
§ 225(b)(1)(A), substituted "Missile Defense Agency" for 
"Ballistic Missile Defense Organization". 

Subsec. (e). Pub. L. 107-314 substituted "for each" for 
"before a", "transferred" for "is transferred", "Missile 
Defense Agency" for "Ballistic Missile Defense Organi- 
zation", and "responsibility for research, development, 
test, and evaluation related to system improvements 
for that program remains with the Director" for "roles 
and responsibilities for research, development, test, 
and evaluation related to system improvements for 
that program are clearly defined". 

2001— Pub. L. 107-107, § 231(b)(1), substituted "re- 
search, development, test, and evaluation" for "pro- 
curement" in section catchline. 

Subsec. (a). Pub. L. 107-107, § 231(a)(1), substituted 
"research, development, test, and evaluation" for "pro- 
curement" in two places. 

Subsecs. (b) to (f). Pub. L. 107-107, § 231(a)(2), added 
subsecs. (b) to (f) and struck out former subsecs. (b) and 
(c) which related to covered programs and core theater 
ballistic missile defense program, respectively. 

§225. Acquisition accountability reports on the 
ballistic missile defense system 

(a) Baselines Required.— (1) In accordance 
with paragraph (2), the Director of the Missile 



Defense Agency shall establish and maintain an 
acquisition baseline for — 

(A) each program element of the ballistic 
missile defense system, as specified in section 
223 of this title; and 

(B) each designated major subprogram of 
such program elements. 

(2) The Director shall establish an acquisition 
baseline required by paragraph (1) before the 
date on which the program element or major 
subprogram enters — 

(A) engineering and manufacturing develop- 
ment (or its equivalent); and 

(B) production and deployment. 

(3) Except as provided by subsection (d), the 
Director may not adjust or revise an acquisition 
baseline established under this section. 

(b) Elements of Baselines.— Each acquisition 
baseline required by subsection (a) for a pro- 
gram element or major subprogram shall in- 
clude the following: 

(1) A comprehensive schedule, including — 

(A) research and development milestones; 

(B) acquisition milestones, including de- 
sign reviews and key decision points; 

(C) key test events, including ground and 
flight tests and ballistic missile defense sys- 
tem tests; 

(D) delivery and fielding schedules; 

(E) quantities of assets planned for acqui- 
sition and delivery in total and by fiscal 
year; and 

(F) planned contract award dates. 

(2) A detailed technical description of— 

(A) the capability to be developed, includ- 
ing hardware and software; 

(B) system requirements, including per- 
formance requirements; 

(C) how the proposed capability satisfies a 
capability identified by the commanders of 
the combatant commands on a prioritized 
capabilities list; 

(D) key knowledge points that must be 
achieved to permit continuation of the pro- 
gram and to inform production and deploy- 
ment decisions; and 

(E) how the Director plans to improve the 
capability over time. 

(3) A cost estimate, including — 

(A) a life-cycle cost estimate that sepa- 
rately identifies the costs regarding research 
and development, procurement, military 
construction, operations and sustainment, 
and disposal; 

(B) program acquisition unit costs for the 
program element; 

(C) average procurement unit costs and 
program acquisition costs for the program 
element; and 

(D) an identification of when the document 
regarding the program joint cost analysis re- 
quirements description is scheduled to be ap- 
proved. 

(4) A test baseline summarizing the compre- 
hensive test program for the program element 
or major subprogram outlined in the inte- 
grated master test plan. 

(c) Annual Reports on Acquisition Base- 
lines. — (1) Not later than February 15 of each 
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year, the Director shall submit to the congres- 
sional defense committees a report on the acqui- 
sition baselines required by subsection (a). 

(2) (A) The first report under paragraph (1) 
shall set forth each acquisition baseline required 
by subsection (a) for a program element or 
major subprogram. 

(B) Each subsequent report under paragraph 
(1) shall include — 

(i) any new acquisition baselines required by 
subsection (a) for a program element or major 
subprogram; and 

(ii) with respect to an acquisition baseline 
that was previously included in a report under 
paragraph (1), an identification of any changes 
or variances made to the elements described in 
subsection (b) for such acquisition baseline, as 
compared to — 

(I) the initial acquisition baseline for such 
program element or major subprogram; and 

(II) the acquisition baseline for such pro- 
gram element or major subprogram that was 
submitted in the report during the previous 
year. 

(3) Each report under this subsection shall be 
submitted in unclassified form, but may include 
a classified annex. 

(d) Exception to Limitation on Revision. — 
The Director may adjust or revise an acquisition 
baseline established under this section if the Di- 
rector submits to the congressional defense 
committees notification of — 

(1) a justification for such adjustment or re- 
vision; 

(2) the specific adjustments or revisions 
made to the acquisition baseline, including to 
the elements described in subsection (b); and 

(3) the effective date of the adjusted or re- 
vised acquisition baseline. 

(Added Pub. L. 112-81, div. A, title II, § 231(a)(1), 
Dec. 31, 2011, 125 Stat. 1337.) 



[§226. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(3)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 102-190, div. A, title X, 
§ 1002(a)(1), Dec. 5, 1991, 105 Stat. 1455, §221; renumbered 
§226, Pub. L. 102-484, div. A, title X, § 1002(a)(1), Oct. 23, 
1992, 106 Stat. 2480; amended Pub. L. 103-160, div. A, 
title XI, §1104, Nov. 30, 1993, 107 Stat. 1749; Pub. L. 
108-136, div. A, title X, § 1031(a)(5), Nov. 24, 2003, 117 
Stat. 1596; Pub. L. 109-364, div. A, title X, §1007, Oct. 17, 
2006, 120 Stat. 2373, related to scoring' of outlays by the 
Director of the Office of Management and Budget and 
the Director of the Congressional Budget Office. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-189, §5(a), Nov. 29, 1989, 103 Stat. 
1364, which was set out as a note under section 114a 
[now 221] of this title, prior to repeal by Pub. L. 102-190, 
§ 1002(b)(1). 



[§227. Repealed. Pub. L. 104-106, div. A, title X, 
§ 1061(f)(1), Feb. 10, 1996, 110 Stat. 443] 

Section, added Pub. L. 103-160, div. A, title III, 
§ 374(a), Nov. 30, 1993, 107 Stat. 1636, directed Secretary 
of Defense to include recruiting costs in budget jus- 
tification documents submitted to Congress each year 
in connection with submission of budget. 



§ 228. Biannual reports on allocation of funds 
within operation and maintenance budget 
subactivities 

(a) Biannual Report.— The Secretary of De- 
fense shall submit to the congressional defense 
committees a biannual report on the allocation 
of appropriations to O&M budget activities and 
to the subactivities of those budget activities. 
Each such report shall be submitted not later 
than 60 days after the end of the two fiscal-year 
quarters to which the report pertains. 

(b) Matters To Be Included.— Each such re- 
port shall set forth the following for each sub- 
activity of the O&M budget activities: 

(1) The amount of budget authority appro- 
priated for that subactivity in the most recent 
regular Department of Defense Appropriations 
Act. 

(2) The amount of budget authority actually 
made available for that subactivity, taking 
into consideration supplemental appropria- 
tions, rescissions, and other adjustments re- 
quired by law or made pursuant to law. 

(3) The amount programmed to be expended 
from such subactivity. 

(c) Identification of Certain Fluctua- 
tions. — If, in the report under this section for 
the second two fiscal-year quarters of a fiscal 
year, an amount shown under subsection (b) for 
a subactivity is different by more than 
$15,000,000 from the corresponding amount for 
that subactivity in the report for the first two 
fiscal-year quarters of that fiscal year, the Sec- 
retary shall include in the report notice of that 
difference. 

(d) Report on Fluctuations.— If a report 
under this section includes a notice under sub- 
section (c), the Secretary shall include in the re- 
port with each such notice the following: 

(1) The reasons for the reallocations of funds 
resulting in the inclusion of that notice in the 
report. 

(2) Each budget subactivity involved in 
those reallocations. 

(3) The effect of those reallocations on the 
operation and maintenance activities funded 
through the subactivity with respect to which 
the notice is included in the report. 

(e) O&M Budget Activity Defined. — In this 
section, the term "O&M budget activity" means 
a budget activity within an operation and main- 
tenance appropriation of the Department of De- 
fense for a fiscal year. 

(Added Pub. L. 105-85, div. A, title III, § 321(a)(1), 
Nov. 18, 1997, 111 Stat. 1672; amended Pub. L. 
107-314, div. A, title III, §361, Dec. 2, 2002, 116 
Stat. 2519; Pub. L. 108-136, div. A, title X, 
§§ 1031(a)(6)(A), (B)(i), 1043(b)(5), Nov. 24, 2003, 117 
Stat. 1596, 1611; Pub. L. 112-81, div. A, title X, 
§1064(4)(A), (B)(i), Dec. 31, 2011, 125 Stat. 1587.) 

Amendments 

2011— Pub. L. 112-81, §1064(4)(B)(i), amended section 
catchline generally, substituting "Biannual reports on 
allocation of funds within operation and maintenance 
budget subactivities" for "Quarterly reports on alloca- 
tion of funds within operation and maintenance budget 
subactivities". 

Subsec. (a). Pub. L. 112-81, § 1064(4)(A)(i), substituted 
"Biannual Report" for "Quarterly Report" in heading 
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and "a biannual report" for "a quarterly report" and 
"two fiscal-year quarters" for "fiscal-year quarter" in 
text. 

Subsec. (c). Pub. L. 112-81, §1064(4)(A)(ii), struck out 
par. (1) designation before "If, in the report", sub- 
stituted "the second two fiscal-year quarters of a fiscal 
year" for "a quarter of a fiscal year after the first 
quarter of that fiscal year" and "the first two fiscal- 
year quarters of that fiscal year" for "the first quarter 
of that fiscal year", and struck out par. (2) which read 
as follows: "If, in the report under this section for a 
quarter of a fiscal year after a quarter for which the re- 
port under this section includes a notice under para- 
graph (1), an amount shown under subsection (b) for a 
subactivity is different by more than $15,000,000 from 
the corresponding amount for that subactivity in the 
most recent report that includes a notice under para- 
graph (1) or this paragraph, the Secretary shall include 
in the report notice of that difference." 

2003— Pub. L. 108-136, § 1031(a)(6)(B)(i), substituted 
"Quarterly" for "Monthly" in section catchline. 

Subsec. (a). Pub. L. 108-136, § 1031(a)(6)(A)(i), sub- 
stituted "Quarterly" for "Monthly" in heading, "quar- 
terly" for "monthly" in first sentence, and "fiscal-year 
quarter" for "month" in second sentence. 

Subsec. (c). Pub. L. 108-136, § 1031(a)(6)(A)(ii), sub- 
stituted "quarter" for "month" wherever appearing. 

Subsec. (e). Pub. L. 108-136, § 1043(b)(5), substituted 
"O&M Budget Activity Defined" for "Definitions" in 
heading and a comma for a colon after "section", 
struck out par. (1) designation before "The term", and 
struck out par. (2) which read as follows: "The term 
'congressional defense committees' means the Commit- 
tee on Armed Services and the Committee on Appro- 
priations of the Senate and the Committee on Armed 
Services and the Committee on Appropriations of the 
House of Representatives." 

2002— Subsec. (a). Pub. L. 107-314, § 361(a), substituted 
"to the congressional defense committees" for "to Con- 
gress". 

Subsec. (e). Pub. L. 107-314, §361(b), substituted "Defi- 
nitions" for "O&M Budget Activity Defined" in head- 
ing, inserted introductory provisions, designated exist- 
ing provisions as par. (1) and substituted "The" for 
"For purposes of this section, the", and added par. (2). 

First Report 

Pub. L. 105-85, div. A, title III, § 321(b), Nov. 18, 1997, 
111 Stat. 1673, directed that the first report under this 
section was to be for Dec. 1997. 

§229. Programs for combating terrorism: display 
of budget information 

(a) Submission With Annual Budget Jus- 
tification Documents.— The Secretary of De- 
fense shall submit to Congress, as a part of the 
documentation that supports the President's an- 
nual budget for the Department of Defense, a 
consolidated budget justification display, in 
classified and unclassified form, that includes 
all programs and activities of the Department of 
Defense combating terrorism program. 

(b) Requirements for Budget Display.— The 
budget display under subsection (a) shall in- 
clude — 

(1) the amount requested, by appropriation 
and functional area, for each of the program 
elements, projects, and initiatives that sup- 
port the Department of Defense combating 
terrorism program, with supporting narrative 
descriptions and rationale for the funding lev- 
els requested; and 

(2) a summary, to the program element and 
project level of detail, of estimated expendi- 
tures for the current year, funds requested for 
the budget year, and budget estimates through 



the completion of the current future-years de- 
fense plan for the Department of Defense com- 
bating terrorism program. 

(c) Explanation of Inconsistencies. — As part 
of the budget display under subsection (a) for 
any fiscal year, the Secretary shall identify and 
explain — 

(1) any inconsistencies between (A) the in- 
formation submitted under subsection (b) for 
that fiscal year, and (B) the information pro- 
vided to the Director of the Office of Manage- 
ment and Budget in support of the annual re- 
port of the President to Congress on funding 
for executive branch counterterrorism and 
antiterrorism programs and activities for that 
fiscal year in accordance with section 1051(b) 
of the National Defense Authorization Act for 
Fiscal Year 1998 (31 U.S.C. 1113 note); and 

(2) any inconsistencies between (A) the exe- 
cution, during the previous fiscal year and the 
current fiscal year, of programs and activities 
of the Department of Defense combating ter- 
rorism program, and (B) the funding and speci- 
fication for such programs and activities for 
those fiscal years in the manner provided by 
Congress (both in statutes and in relevant leg- 
islative history). 

(d) Semiannual Reports on Obligations and 
Expenditures.— The Secretary shall submit to 
the congressional defense committees a semi- 
annual report on the obligation and expenditure 
of funds for the Department of Defense combat- 
ing terrorism program. Such reports shall be 
submitted not later than April 15 each year, 
with respect to the first half of a fiscal year, and 
not later than November 15 each year, with re- 
spect to the second half of a fiscal year. Each 
such report shall compare the amounts of those 
obligations and expenditures to the amounts au- 
thorized and appropriated for the Department of 
Defense combating terrorism program for that 
fiscal year, by budget activity, sub-budget activ- 
ity, and program element or line item. The sec- 
ond report for a fiscal year shall show such in- 
formation for the second half of the fiscal year 
and cumulatively for the whole fiscal year. The 
report shall be submitted in unclassified form, 
but may have a classified annex. 

(e) Department of Defense Combating Ter- 
rorism Program. — In this section, the term 
"Department of Defense combating terrorism 
program" means the programs, projects, and ac- 
tivities of the Department of Defense related to 
combating terrorism inside and outside the 
United States. 

(Added Pub. L. 106-65, div. A, title IX, § 932(b)(1), 
Oct. 5, 1999, 113 Stat. 727; amended Pub. L. 
108-136, div. A, title X, § 1043(b)(6), Nov. 24, 2003, 
117 Stat. 1611.) 

References in Text 

Section 1051(b) of the National Defense Authorization 
Act for Fiscal Year 1998, referred to in subsec. (c)(1), is 
section 1051(b) of Pub. L. 105-85, which is set out as a 
note under section 1113 of Title 31, Money and Finance. 

Amendments 

2003— Subsec. (f). Pub. L. 108-136 struck out heading 
and text of subsec. (f). Text read as follows: "In this 
section, the term 'congressional defense committees' 
means — 
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"(A) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(B) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

Prioritization of Funds for Equipment Readiness 
and Strategic Capability 

Pub. L. 109-364, div. A, title III, §323, Oct. 17, 2006, 120 
Stat. 2146, as amended by Pub. L. 110-181, div. A, title 
III, §353, Jan. 28, 2008, 122 Stat. 72; Pub. L. 111-383, div. 
A, title III, §332(a)-(f), Jan. 7, 2011, 124 Stat. 4185, 4187, 
provided that: 

"(a) Prioritization of Funds. — The Secretary of De- 
fense shall take such steps as may be necessary 
through the planning, programming, budgeting, and 
execution systems of the Department of Defense to en- 
sure that financial resources are provided for each fis- 
cal year as necessary to enable — 

"(1) the Secretary of each military department to 
meet the requirements of that military department 
for that fiscal year for the repair, recapitalization, 
and replacement of equipment used in overseas con- 
tingency operations; and 

"(2) the Secretary of the Army to meet the require- 
ments of the Army for that fiscal year, in addition to 
the requirements under paragraph (1), for — 

"(A) the fulfillment of the equipment require- 
ments of modular units in accordance with the 
Modular Force Initiative report submitted to Con- 
gress in March 2006; and 

"(B) the reconstitution of equipment and mate- 
riel in prepositioned stocks in accordance with re- 
quirements under the Army Prepositioned Stocks 
Strategy 2015 or a subsequent strategy imple- 
mented under the guidelines in section 2229 of title 
10, United States Code. 
"(b) Submission of Budget Information. — 

"(1) Submission of information. — As part of the 
budget justification materials submitted to Congress 
in support of the President's budget for a fiscal year 
or a request for supplemental appropriations, the 
Secretary of Defense shall include the following: 

"(A) The information described in paragraph (2) 
for the fiscal year for which the budget justifica- 
tion materials are submitted, the fiscal year during 
which the materials are submitted, and the preced- 
ing fiscal year. 

"(B) The information described in paragraph (2) 
for each of the fiscal years covered by the future- 
years defense program for the fiscal year in which 
the report is submitted based on estimates of any 
amounts required to meet each of the requirements 
under subsection (a) that are not met for that fiscal 
year and are deferred to the future-years defense 
program. 

"(C) A consolidated budget justification summary 
of the information submitted under subparagraphs 
(A) and (B). 

"(2) Information described. — The information de- 
scribed in this paragraph is information that clearly 
and separately identifies, by appropriations account, 
budget activity, activity group, sub-activity group, 
and program element or line item, the amounts re- 
quested for the programs, projects, and activities of — 
"(A) each of the military departments for the re- 
pair, recapitalization, or replacement of equipment 
used in overseas contingency operations; and 
"(B) the Army for— 

"(i) the fulfillment of the equipment require- 
ments of modular units; and 

"(ii) the reconstitution of equipment and mate- 
riel in prepositioned stocks. 
"(c) Annual Report on Army Progress. — (1) On the 
date on which the President submits to Congress the 
budget for a fiscal year under section 1105 of title 31, 
United States Code, the Secretary of the Army shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] a report set- 



ting forth the progress of the Army in fulfilling the key 
enabler equipment requirements of modular units and 
in repairing, recapitalizing, and replacing equipment 
and materiel used in support of overseas contingency 
operations underway as of the date of such report, and 
associated sustainment. Any information included in 
the report shall be itemized by active duty component 
and reserve component. 

"(2) Each such report shall include the following: 

"(A) An assessment of the key enabler equipment 
and personnel of the Army, including — 
"(i) a comparison of— 

"(I) the authorized level of key enabler equip- 
ment; 

"(II) the level of key enabler equipment on 
hand; and 

"(III) the planned purchases of key enabler 
equipment as set forth in the future-years defense 
program submitted with the budget for such fis- 
cal year; 

"(ii) a comparison of the authorized and actual 
personnel levels for personnel with key enabler per- 
sonnel specialities [sic] with the requirements for 
key enabler personnel specialties; 

"(iii) an identification of any shortfalls indicated 
by the comparisons in clauses (i) and (ii); and 

"(iv) an assessment of the number and type of 
key enabler equipment that the Army projects it 
will have on hand by the end of such future-years 
defense program that will require repair, recapital- 
ization, or replacement at or before the end of the 
time period covered by such future-years defense 
program (which assessment shall account for addi- 
tional repair, recapitalization, or replacement re- 
sulting from use of key enabler equipment in over- 
seas contingency operations). 

"(B) If an assessment under subparagraph (A) iden- 
tifies shortfalls that will exist within the period cov- 
ered by the future-years defense program submitted 
in such fiscal year, an identification of the risks asso- 
ciated with such shortfalls and mitigation strategies 
to address such risks. 

"(C) A schedule for the accomplishment of the pur- 
poses set forth in paragraph (1). 

"(D) The results of Army assessments of modular 
force capabilities, including lessons learned from ex- 
isting modular units and any modifications that have 
been made to modularity. 

"(E) A description of the status of the development 
of doctrine on how modular combat, functional, and 
support forces will train, be sustained, and fight. 

"(F) The comments of the Chief of the National 
Guard Bureau and the Chief of the Army Reserve on 
each of the items described in subparagraphs (A) 
through (E). 

"(d) Annual Comptroller General Report on Army 
Progress. — Not later than 180 days after the date on 
which the Secretary of the Army submits a report 
under subsection (c), the Comptroller General of the 
United States shall submit to the congressional defense 
committees a report setting forth the Comptroller Gen- 
eral's review of such report. Each report under this sub- 
section shall include such information and recom- 
mendations as the Comptroller General considers ap- 
propriate in light of such review. 
"(e) Definitions. — In this section: 

"(1) The term 'contingency operation' has the 
meaning given that term in section 101(a)(13) of title 
10, United States Code. 

"(2) The term 'key enabler', in the case of equip- 
ment or personnel, means equipment or personnel, as 
the case may be, that make a modular force or unit 
as capable or more capable than the non-modular 
force or unit it replaced, including the following: 

"(A) Equipment such as tactical and high fre- 
quency radio, tactical wheeled vehicles, battle com- 
mand systems, unmanned aerial vehicles, all-source 
analysis systems, analysis and control elements, 
fire support sensor systems, firefinder radar, joint 
network nodes, long-range advanced scout surveil- 
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lance systems, Trojan Spirit systems (or any suc- 
cessor system), and any other equipment items 
identified by the Army as making a modular force 
or unit as capable or more capable than the non- 
modular force or unit it replaced. 

"(B) Personnel in specialties needed to operate or 
support the equipment specified in subparagraph 
(A) and personnel in specialties relating to civil af- 
fairs, communication and information systems op- 
eration, explosive ordinance disposal, military in- 
telligence, psychological operations, and any other 
personnel specialties identified by the Army as 
making a modular force or unit as capable or more 
capable than the non-modular force or unit it re- 
placed. 

"(f) Termination of Report Requirements. — The re- 
quirement for the submission of a report under sub- 
section (c) or (d) shall terminate on the date of the sub- 
mission of the report required to be submitted under 
that subsection to accompany or follow the President's 
budget submission for fiscal year 2015." 

Quarterly Detailed Accounting for Operations 
Conducted as Part of the Global War on Ter- 
rorism 

Pub. L. 108-375, div. A, title X, §1041, Oct. 28, 2004, 118 
Stat. 2048, which required the Secretary of Defense to 
submit quarterly reports on Operation Iraqi Freedom, 
Operation Enduring Freedom, Operation Noble Eagle, 
and any other operation designated by the President as 
being an operation of the Global War on Terrorism, was 
repealed by Pub. L. 112-81, div. A, title X, § 1062(f)(2), 
Dec. 31, 2011, 125 Stat. 1585. 

[§230. Repealed. Pub. L. 107-314, div. A, title X, 
§ 1041(a)(2)(A), Dec. 2, 2002, lie Stat. 2645] 

Section, added Pub. L. 106-65, div. A, title X, 
§ 1041(a)(1), Oct. 5, 1999, 113 Stat. 758; amended Pub. L. 
106-398, §1 [[div. A], title X, § 1075(a)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-280, related to inclusion in the budget 
justification materials submitted to Congress of spe- 
cific identification of amounts required for declas- 
sification of records. 

§231. Budgeting for construction of naval ves- 
sels: annual plan and certification 

(a) Annual Naval Vessel Construction Plan 
and Certification. — The Secretary of Defense 
shall include with the defense budget materials 
for a fiscal year — 

(1) a plan for the construction of combatant 
and support vessels for the Navy developed in 
accordance with this section; and 

(2) a certification by the Secretary that both 
the budget for that fiscal year and the future- 
years defense program submitted to Congress 
in relation to such budget under section 221 of 
this title provide for funding of the construc- 
tion of naval vessels at a level that is suffi- 
cient for the procurement of the vessels pro- 
vided for in the plan under paragraph (1) on 
the schedule provided in that plan. 

(b) Annual Naval Vessel Construction 
Plan. — (1) The annual naval vessel construction 
plan developed for a fiscal year for purposes of 
subsection (a)(1) should be designed so that the 
naval vessel force provided for under that plan is 
capable of supporting the national security 
strategy of the United States as set forth in the 
most recent national security strategy report of 
the President under section 108 of the National 
Security Act of 1947 (50 U.S.C. 404a), except that, 
if at the time such plan is submitted with the 
defense budget materials for that fiscal year, a 



national security strategy report required under 
such section 108 has not been submitted to Con- 
gress as required by paragraph (2) or paragraph 
(3), if applicable, of subsection (a) of such sec- 
tion, then such annual plan should be designed 
so that the naval vessel force provided for under 
that plan is capable of supporting the ship force 
structure recommended in the report of the 
most recent quadrennial defense review. 

(2) Each such naval vessel construction plan 
shall include the following: 

(A) A detailed program for the construction 
of combatant and support vessels for the Navy 
over the next 30 fiscal years. 

(B) A description of the necessary naval ves- 
sel force structure to meet the requirements 
of the national security strategy of the United 
States or the most recent quadrennial defense 
review, whichever is applicable under para- 
graph (1). 

(C) The estimated levels of annual funding 
necessary to carry out the program, together 
with a discussion of the procurement strate- 
gies on which such estimated levels of annual 
funding are based. 

(c) Assessment When Vessel Construction 
Budget Is Insufficient to Meet Applicable 
Requirements. — If the budget for a fiscal year 
provides for funding of the construction of naval 
vessels at a level that is not sufficient to sustain 
the naval vessel force structure specified in the 
naval vessel construction plan for that fiscal 
year under subsection (a), the Secretary shall 
include with the defense budget materials for 
that fiscal year an assessment that describes 
and discusses the risks associated with the re- 
duced force structure of naval vessels that will 
result from funding naval vessel construction at 
such level. Such assessment shall be coordinated 
in advance with the commanders of the combat- 
ant commands. 

(d) CBO Evaluation. — Not later than 60 days 
after the date on which the congressional de- 
fense committees receive the plan under sub- 
section (a)(1), the Director of the Congressional 
Budget Office shall submit to such committees a 
report assessing the sufficiency of the estimated 
levels of annual funding included in such plan 
with respect to the budget submitted during the 
year in which the plan is submitted and the fu- 
ture-years defense program submitted under sec- 
tion 221 of this title. 

(e) Definitions. — In this section: 

(1) The term "budget", with respect to a fis- 
cal year, means the budget for that fiscal year 
that is submitted to Congress by the President 
under section 1105(a) of title 31. 

(2) The term "defense budget materials", 
with respect to a fiscal year, means the mate- 
rials submitted to Congress by the Secretary 
of Defense in support of the budget for that 
fiscal year. 

(3) The term "quadrennial defense review" 
means the review of the defense programs and 
policies of the United States that is carried 
out every four years under section 118 of this 
title. 

(Added Pub. L. 107-314, div. A, title X, 
§ 1022(a)(1), Dec. 2, 2002, 116 Stat. 2639; amended 
Pub. L. 111-383, div. A, title X, § 1023(a), Jan. 7, 
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2011, 124 Stat. 4349; Pub. L. 112-81, div. A, title X, 
§ 1011(a), Deo. 31, 2011, 125 Stat. 1558.) 

Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, section related to submission of a long- 
range plan for construction of combatant and support 
naval vessels that supports the force structure recom- 
mendations of a quadrennial defense review. 

Pub. L. 111-383 amended section generally. Prior to 
amendment, section related to submission of an annual 
plan for construction of naval vessels and certification 
that the budget for the current fiscal year and the fu- 
ture-years defense program is sufficient for procure- 
ment of vessels provided for in the plan. 

§ 231a. Budgeting for life-cycle cost of aircraft for 
the Navy, Army, and Air Force: annual plan 
and certification 

(a) Annual Aircraft Procurement Plan and 
Certification.— Not later than 45 days after the 
date on which the President submits to Congress 
the budget for a fiscal year of 1 Defense shall 
submit to the congressional defense commit- 
tees — 

(1) a plan for the procurement of the aircraft 
specified in subsection (b) for the Department 
of the Navy, the Department of the Army, and 
the Department of the Air Force developed in 
accordance with this section; and 

(2) a certification by the Secretary that both 
the budget for such fiscal year and the future- 
years defense program submitted to Congress 
in relation to such budget under section 221 of 
this title provide for funding of the procure- 
ment of aircraft at a level that is sufficient for 
the procurement of the aircraft provided for in 
the plan under paragraph (1) on the schedule 
provided in the plan. 

(b) Covered Aircraft. — The aircraft specified 
in this subsection are the aircraft as follows: 

(1) Fighter aircraft. 

(2) Attack aircraft. 

(3) Bomber aircraft. 

(4) Intertheater lift aircraft. 

(5) Intratheater lift aircraft. 

(6) Intelligence, surveillance, and reconnais- 
sance aircraft. 

(7) Tanker aircraft. 

(8) Remotely piloted aircraft. 

(9) Rotary-wing aircraft. 

(10) Operational support and executive lift 
aircraft. 

(11) Any other major support aircraft des- 
ignated by the Secretary of Defense for pur- 
poses of this section. 

(c) Annual Aircraft Procurement Plan.— (1) 
The annual aircraft procurement plan developed 
for a fiscal year for purposes of subsection (a)(1) 
should be designed so that the aviation force 
provided for under the plan is capable of sup- 
porting the national military strategy of the 
United States as set forth in the most recent na- 
tional security strategy report of the President 
under section 108 of the National Security Act of 
1947 (50 U.S.C. 404a), except that, if at the time 
the plan is submitted with the defense budget 
materials for that fiscal year, a national secu- 



'So in original. Probably should be preceded by ", the Sec- 
retary". 



rity strategy report required under such section 
108 has not been submitted to Congress as re- 
quired by paragraph (2) or paragraph (3), if appli- 
cable, of subsection (a) of such section, then the 
plan should be designed so that the aviation 
force provided for under the plan is capable of 
supporting the aviation force structure rec- 
ommended in the report of the most recent 
Quadrennial Defense Review. 

(2) Each annual aircraft procurement plan 
shall include the following: 

(A) A detailed program for the procurement 
of the aircraft specified in subsection (b) for 
each of the Department of the Navy, the De- 
partment of the Army, and the Department of 
the Air Force over the next 30 fiscal years. 

(B) A description of the necessary aviation 
force structure to meet the requirements of 
the national military strategy of the United 
States or the most recent Quadrennial Defense 
Review, whichever is applicable under para- 
graph (1). 

(C) The estimated levels of annual invest- 
ment funding necessary to carry out each air- 
craft program, together with a discussion of 
the procurement strategies on which such esti- 
mated levels of annual investment funding are 
based, set forth in aggregate for the Depart- 
ment of Defense and in aggregate for each 
military department. 

(D) The estimated level of annual funding 
necessary to operate, maintain, sustain, and 
support each aircraft program throughout the 
life-cycle of the program, set forth in aggre- 
gate for the Department of Defense and in ag- 
gregate for each military department. 

(E) For each of the cost estimates required 
by subparagraphs (C) and (D) — 

(i) a description of whether the cost esti- 
mate is derived from the cost estimate posi- 
tion of the military department or derived 
from the cost estimate position of the Cost 
Analysis and Program Evaluation office of 
the Secretary of Defense; 

(ii) if the cost estimate position of the 
military department and the cost estimate 
position of the Cost Analysis and Program 
Evaluation office differ by more than .5 per- 
cent for any aircraft program, an annotated 
cost estimate difference and sufficient ra- 
tionale to explain the difference; and 

(iii) the confidence or certainty level asso- 
ciated with the cost estimate for each air- 
craft program. 

(F) An assessment by the Secretary of De- 
fense of the extent to which the combined air- 
craft forces of the Department of the Navy, 
the Department of the Army, and the Depart- 
ment of the Air Force meet the national secu- 
rity requirements of the United States. 

(3) For any cost estimate required by para- 
graph (2)(C) or (D), for any aircraft program for 
which the Secretary is required to include in a 
report under section 2432 of this title, the source 
of the cost information used to prepare the an- 
nual aircraft plan, shall be sourced from the Se- 
lected Acquisition Report data that the Sec- 
retary plans to submit to the congressional de- 
fense committees in accordance with subsection 
(f) of that section for the year for which the an- 
nual aircraft plan is prepared. 
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(4) The annual aircraft procurement plan shall 
be submitted in unclassified form and shall con- 
tain a classified annex. 

(d) Assessment When Aircraft Procurement 
Budget Is Insufficient To Meet Applicable 
Requirements. — If the budget for a fiscal year 
provides for funding of the procurement of air- 
craft for either the Department of the Navy, the 
Department of the Army, or the Department of 
the Air Force at a level that is not sufficient to 
sustain the aviation force structure specified in 
the aircraft procurement plan for such Depart- 
ment for that fiscal year under subsection (a), 
the Secretary shall include with the defense 
budget materials for that fiscal year an assess- 
ment that describes and discusses the risks asso- 
ciated with the reduced force structure of air- 
craft that will result from funding aircraft pro- 
curement at such level. Such assessment shall 
be coordinated in advance with the commanders 
of the combatant commands. 

(e) Annual Report on Aircraft Inventory. — 
(1) As part of the annual plan and certification 
required to be submitted under this section, the 
Secretary shall include a report on the aircraft 
in the inventory of the Department of Defense. 
Each such report shall include the following, for 
the year covered by the report: 

(A) The total number of aircraft in the in- 
ventory. 

(B) The total number of the aircraft in the 
inventory that are active, stated in the follow- 
ing categories (with appropriate subcategories 
for mission aircraft, training aircraft, dedi- 
cated test aircraft, and other aircraft): 

(i) Primary aircraft. 

(ii) Backup aircraft. 

(iii) Attrition and reconstitution reserve 
aircraft. 

(C) The total number of the aircraft in the 
inventory that are inactive, stated in the fol- 
lowing categories: 

(i) Bailment aircraft. 

(ii) Drone aircraft. 

(iii) Aircraft for sale or other transfer to 
foreign governments. 

(iv) Leased or loaned aircraft. 

(v) Aircraft for maintenance training. 

(vi) Aircraft for reclamation. 

(vii) Aircraft in storage. 

(D) The aircraft inventory requirements ap- 
proved by the Joint Chiefs of Staff. 

(2) Each report submitted under this sub- 
section shall set forth each item described in 
paragraph (1) separately for the regular compo- 
nent of each armed force and for each reserve 
component of each armed force and, for each 
such component, shall set forth each type, 
model, and series of aircraft provided for in the 
future-years defense program that covers the 
fiscal year for which the budget accompanying 
the plan, certification and report is submitted. 

(f) Definitions.— In this section: 

(1) The term "budget", with respect to a fis- 
cal year, means the budget for that fiscal year 
that is submitted to Congress by the President 
under section 1105(a) of title 31. 

(2) The term "Quadrennial Defense Review" 
means the review of the defense programs and 
policies of the United States that is carried 



out every 4 years under section 118 of this 
title. 

(Added Pub. L. 110-417, [div. A], title I, § 141(a), 
Oct. 14, 2008, 122 Stat. 4379; amended Pub. L. 
112-81, div. A, title X, § 1069(a), (b), Dec. 31, 2011, 
125 Stat. 1589, 1591.) 

Amendments 

2011— Pub. L. 112-81, § 1069(b), amended section catch- 
line generally, substituting- "Budgeting for life-cycle 
cost of aircraft for the Navy, Army, and Air Force: an- 
nual plan and certification" for "Budgeting for pro- 
curement of aircraft for the Navy and Air Force: an- 
nual plan and certification". 

Subsec. (a). Pub. L. 112-81, § 1069(a)(1)(A), substituted 
"Not later than 45 days after the date on which the 
President submits to Congress the budget for a fiscal 
year" for "The Secretary" and "submit to the congres- 
sional defense committees" for "include with the de- 
fense budget materials for each fiscal year" in intro- 
ductory provisions. 

Subsec. (a)(1). Pub. L. 112-81, § 1069(a)(1)(B), inserted 
", the Department of the Army," after "Navy". 

Subsec. (b)(4). Pub. L. 112-81, § 1069(a)(2)(A), sub- 
stituted "Intertheater" for "Strategic". 

Subsec. (b)(8) to (11). Pub. L. 112-81, § 1069(a)(2)(B), (C), 
added pars. (8) to (10) and redesignated former par. (8) 
as (11). 

Subsec. (c)(1). Pub. L. 112-81, § 1069(a)(3)(A), sub- 
stituted "national military strategy of the United 
States" for "national security strategy of the United 
States". 

Subsec. (c)(2)(A). Pub. L. 112-81, §1069(a)(3)(B)(i), in- 
serted ", the Department of the Army," after "Navy". 

Subsec. (c)(2)(B). Pub. L. 112-81, § 1069(a)(3)(B)(ii), sub- 
stituted "national military strategy of the United 
States" for "national security strategy of the United 
States". 

Subsec. (c)(2)(C). Pub. L. 112-81, § 1069(a)(3)(B)(iii)(II), 
(III), substituted "each aircraft program" for "the pro- 
gram" and inserted before period at end ", set forth in 
aggregate for the Department of Defense and in aggre- 
gate for each military department". 

Pub. L. 112-81, §1069(a)(3)(B)(iii)(I), which directed the 
insertion of "investment" before "funding", was exe- 
cuted by inserting "investment" before "funding" both 
places it appeared, to reflect the probable intent of 
Congress. 

Subsec. (c)(2)(D) to (F). Pub. L. 112-81, 
§1069(a)(3)(B)(iv)-(vi), added subpars. (D) and (E), redes- 
ignated former subpar. (D) as (F), and, in subpar. (F), 
inserted ", the Department of the Army," after 
"Navy". 

Subsec. (c)(3), (4). Pub. L. 112-81, § 1069(a)(3)(C), added 
pars. (3) and (4). 

Subsec. (d). Pub. L. 112-81, § 1069(a)(4), inserted ", the 
Department of the Army," after "Navy". 

Subsec. (e). Pub. L. 112-81, § 1069(a)(6), added subsec. 
(e). Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 112-81, § 1069(a)(5), (7), redesig- 
nated subsec. (e) as (f), redesignated par. (3) as (2), and 
struck out former par. (2) which read as follows: "The 
term 'defense budget materials', with respect to a fiscal 
year, means the materials submitted to Congress by 
the Secretary of Defense in support of the budget for 
that fiscal year." 

§ 232. United States Joint Forces Command: 
amounts for research, development, test, and 
evaluation to be derived only from Defense- 
wide amounts 

(a) Requirement. — Amounts for research, de- 
velopment, test, and evaluation for the United 
States Joint Forces Command shall be derived 
only from amounts made available to the De- 
partment of Defense for Defense-wide research, 
development, test, and evaluation. 
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(b) Separate Display in Budget. — Any 
amount in the budget submitted to Congress 
under section 1105 of title 31 for any fiscal year 
for research, development, test, and evaluation 
for the United States Joint Forces Command 
shall be set forth under the account of the De- 
partment of Defense for Defense-wide research, 
development, test, and evaluation. 

(Added Pub. L. 108-375, div. A, title II, § 214(a), 
Oct. 28, 2004, 118 Stat. 1834.) 

Effective Date 

Pub. L. 108-375, div. A, title II, § 214(c), Oct. 28, 2004, 
118 Stat. 1834, provided that: "Section 232 of title 10, 
United States Code (as added by subsection (a))[,] ap- 
plies to fiscal years beginning- with fiscal year 2007." 

§ 233. Operation and maintenance budget presen- 
tation 

(a) Identification of Baseline Amounts in 
O&M Justification Documents. — In any case in 
which the amount requested in the President's 
budget for a fiscal year for a Department of De- 
fense operation and maintenance program, 
project, or activity is different from the amount 
appropriated for that program, project, or activ- 
ity for the current year, the O&M justification 
documents supporting that budget shall identify 
that appropriated amount and the difference be- 
tween that amount and the amount requested in 
the budget, stated as an amount and as a per- 
centage. 

(b) Navy for Ship Depot Maintenance and 
for Intermediate Ship Maintenance. — In the 
O&M justification documents for the Navy for 
any fiscal year, amounts requested for ship 
depot maintenance and amounts requested for 
intermediate ship maintenance shall be identi- 
fied and distinguished. 

(c) Definitions. — In this section: 

(1) The term "O&M justification documents" 
means Department of Defense budget justifica- 
tion documents with respect to accounts for 
operation and maintenance submitted to the 
congressional defense committees in support 
of the Department of Defense component of 
the President's budget for any fiscal year. 

(2) The term "President's budget" means the 
budget of the President submitted to Congress 
under section 1105 of title 31 for any fiscal 
year. 

(3) The term "current year" means the fiscal 
year during which the President's budget is 
submitted in any year. 

(Added Pub. L. 108-375, div. A, title X, 
§ 1003(a)(1), Oct. 28, 2004, 118 Stat. 2035.) 

§234. POW/MIA activities: display of budget in- 
formation 

(a) Submission With Annual Budget Jus- 
tification Documents.— The Secretary of De- 
fense shall submit to Congress, as a part of the 
defense budget materials for a fiscal year, a con- 
solidated budget justification display, in classi- 
fied and unclassified form, that covers all pro- 
grams and activities of Department of Defense 
POW/MIA accounting and recovery organiza- 
tions. 

(b) Requirements for Budget Display.— The 
budget display under subsection (a) for a fiscal 



year shall include for each such organization the 
following: 

(1) A statement of what percentage of the re- 
quirements originally requested by the organi- 
zation in the budget review process that the 
budget requests funds for. 

(2) A summary of actual or estimated ex- 
penditures by that organization for the fiscal 
year during which the budget is submitted and 
for the fiscal year preceding that year. 

(3) The amount in the budget for that orga- 
nization. 

(4) A detailed explanation of the shortfalls, 
if any, in the funding of any requirement 
shown pursuant to paragraph (1), when com- 
pared to the amount shown pursuant to para- 
graph (3). 

(5) The budget estimate for that organiza- 
tion for the five fiscal years after the fiscal 
year for which the budget is submitted. 

(c) Department of Defense POW/MIA Ac- 
counting and Recovery Organizations.— In 
this section, the term "Department of Defense 
POW/MIA accounting and recovery organiza- 
tion" means any of the following (and any suc- 
cessor organization): 

(1) The Defense Prisoner of War/Missing Per- 
sonnel Office (DPMO). 

(2) The Joint POW/MIA Accounting Com- 
mand (JPAC). 

(3) The Armed Forces DNA Identification 
Laboratory (AFDIL). 

(4) The Life Sciences Equipment Laboratory 
(LSEL) of the Air Force. 

(5) Any other element of the Department of 
Defense the mission of which (as designated by 
the Secretary of Defense) involves the ac- 
counting for and recovery of members of the 
armed forces who are missing in action or 
prisoners of war or who are unaccounted for. 

(d) Other Definitions.— In this section: 

(1) The term "defense budget materials", 
with respect to a fiscal year, means the mate- 
rials submitted to Congress by the Secretary 
of Defense in support of the budget for that 
fiscal year. 

(2) The term "budget", with respect to a fis- 
cal year, means the budget for that fiscal year 
that is submitted to Congress by the President 
under section 1105(a) of title 31. 

(Added Pub. L. 109-364, div. A, title V, § 563(a), 
Oct. 17, 2006, 120 Stat. 2221.) 

§ 235. Procurement of contract services: speci- 
fication of amounts requested in budget 

(a) Submission With Annual Budget Jus- 
tification Materials.— In the budget justifica- 
tion materials submitted to Congress in support 
of the Department of Defense budget for any fis- 
cal year (as submitted with the budget of the 
President under section 1105(a) of title 31), the 
Secretary of Defense shall include the informa- 
tion described in subsection (b) with respect to 
the procurement of contract services. 

(b) Information Provided.— For each budget 
account, the materials submitted shall clearly 
and separately identify — 

(1) the amount requested for the procure- 
ment of contract services for each Department 
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of Defense component, installation, or activ- 
ity; and 

(2) the number of full-time contractor em- 
ployees (or the equivalent of full-time in the 
case of part-time contractor employees) pro- 
jected and justified for each Department of 
Defense component, installation, or activity 
based on the inventory of contracts for serv- 
ices required by subsection (c) of section 2330a 
of this title and the review required by sub- 
section (e) of such section. 

(c) Contract Services Defined. — In this sec- 
tion, the term "contract services" — 

(1) means services from contractors; but 

(2) excludes services relating to research and 
development and services relating- to military 
construction. 

(Added Pub. L. 111-84, div. A, title VIII, 
§ 803(a)(1), Oct. 28, 2009, 123 Stat. 2401.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 110-181, div. A, title VIII, §806, Jan. 28, 
2008, 122 Stat. 213, which was set out as a note under 
section 221 of this title, prior to repeal by Pub. L. 
111-84, § 803(a)(3). 

CHAPTER 11— RESERVE COMPONENTS 

Sec. 

261. Reference to chapters 1003, 1005, and 1007. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1661(a)(2)(B), 
Oct. 5, 1994, 108 Stat. 2979, added item 261 and struck 
out former items 261 to 281. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(c)(1), Nov. 
30, 1993, 107 Stat. 1714, added item 279. 

1984— Pub. L. 98-525, title XIV, §1405(7)(C), Oct. 19, 
1984, 98 Stat. 2622, in item 264 substituted "armed 
force" for "military department" and "Reserves" for 
"reserves" and struck out "; reports to Congress" at 
end. 

1978— Pub. L. 95-485, title IV, § 406(b)(2), Oct. 20, 1978, 
92 Stat. 1616, struck out item 279 "Training' reports". 

1967— Pub. L. 90-168, §2(7), Dec. 1, 1967, 81 Stat. 522, 
substituted "designation of general or flag officers of 
each military department; personnel and logistic sup- 
port for reserves; reports to Congress" for "responsibil- 
ity for" in item 264. 

1960— Pub. L. 86-559, §1(2)(D), June 30, 1960, 74 Stat. 
264, added item 281. 

1958— Pub. L. 85-861, §1(6), Sept. 2, 1958, 72 Stat. 1439, 
added items 270, 271, 272 and 279. 

§261. Reference to chapters 1003, 1005, and 1007 

Provisions of law relating to the reserve com- 
ponents generally, including provisions relating 
to the organization and administration of the 
reserve components, are set forth in chapter 1003 
(beginning with section 10101), chapter 1005 (be- 
ginning with section 10141), and chapter 1007 (be- 
ginning with section 10201) of this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(2)(B), Oct. 5, 1994, 108 Stat. 2980.) 

Prior Provisions 

Prior sections 261 to 265 were repealed by Pub. L. 
103-337, div. A, title XVI, §§ 1661(a)(2)(A), 1691, Oct. 5, 
1994, 108 Stat. 2979, 3026, effective Dec. 1, 1994. 

Section 261, act Aug. 10, 1956, ch. 1041, 70A Stat. 10, 
named the reserve components of the armed forces. See 
sections 10101 and 10213 of this title. 

Section 262, acts Aug. 10, 1956, ch. 1041, 70A Stat. 10; 
Dec. 1, 1967, Pub. L. 90-168, §2(5), 81 Stat. 521, related to 



purpose of reserve components. See section 10102 of this 
title. 

Section 263, act Aug. 10, 1956, ch. 1041, 70A Stat. 11, re- 
lated to basic policy for ordering Army National Guard 
of the United States and Air National Guard of the 
United States into Federal service. See section 10103 of 
this title. 

Section 264, acts Aug. 10, 1956, ch. 1041, 70A Stat. 11; 
Dec. 1, 1967, Pub. L. 90-168, §2(6), 81 Stat. 521; Nov. 19, 
1969, Pub. L. 91-121, title III, §303, 83 Stat. 206; Oct. 20, 
1978, Pub. L. 95-485, title IV, §406(a), 92 Stat. 1616; Oct. 
19, 1984, Pub. L. 98-525, title XIV, §1405(7)(A), (B), 98 
Stat. 2622, authorized Secretaries of each armed force 
to designate officers to be responsible for reserve af- 
fairs and assigned responsibility for providing person- 
nel and logistic support for reserves. See sections 10203 
and 18501 of this title. 

Section 265, act Aug. 10, 1956, ch. 1041, 70A Stat. 11, re- 
lated to participation of reserve officers in preparation 
and administration of policies and regulations affecting 
reserve components. See section 10211 of this title. 

Prior section 266 was renumbered section 12643 of this 
title. 

Prior sections 267 to 281 were repealed by Pub. L. 
103-337, div. A, title XVI, §§ 1661(a)(2)(A), 1691, Oct. 5, 
1994, 108 Stat. 2979, 3026, effective Dec. 1, 1994. 

Section 267, act Aug. 10, 1956, ch. 1041, 70A Stat. 12, re- 
lated to placement and status of members of Ready Re- 
serve, Standby Reserve, and Retired Reserve. See sec- 
tion 10141(a), (b) of this title. 

Section 268, acts Aug. 10, 1956, ch. 1041, 70A Stat. 12; 
Sept. 2, 1958, Pub. L. 85-861, §1(3), 72 Stat. 1437; Dec. 1, 
1967, Pub. L. 90-168, §2(8), 81 Stat. 522; Oct. 12, 1982, Pub. 
L. 97-295, §1(5), 96 Stat. 1289, related to composition, or- 
ganization, and structure of Ready Reserve. See sec- 
tions 10142 and 10143 of this title. 

Section 269, acts Aug. 10, 1956, ch. 1041, 70A Stat. 12; 
Sept. 2, 1958, Pub. L. 85-861, §1(4), 72 Stat. 1437; June 30, 

1960, Pub. L. 86-559, §1(2)(A), 74 Stat. 264; Dec. 1, 1967, 
Pub. L. 90-168, §2(9), 81 Stat. 522; Oct. 20, 1978, Pub. L. 
95-485, title IV, § 405(a)(1), 92 Stat. 1615; Sept. 24, 1983, 
Pub. L. 98-94, title X, §1018, 97 Stat. 669; Sept. 29, 1988, 
Pub. L. 100-456, div. A, title XII, § 1234(a)(1), 102 Stat. 
2059, related to placement in and transfer from Ready 
Reserve. See sections 10145 and 10146 of this title. 

Section 270, added Pub. L. 85-861, §1(5)(A), Sept. 2, 
1958, 72 Stat. 1438; amended Pub. L. 87-378, §2, Oct. 4, 

1961, 75 Stat. 807; Pub. L. 88-110, §4, Sept. 3, 1963, 77 
Stat. 136; Pub. L. 90-168, §2(10), Dec. 1, 1967, 81 Stat. 523; 
Pub. L. 92-156, title III, § 303(a), Nov. 17, 1971, 85 Stat. 
425; Pub. L. 96-513, title V, §511(7), Dec. 12, 1980, 94 Stat. 
2920; Pub. L. 100-456, div. A, title XII, § 1234(a)(2), Sept. 
29, 1988, 102 Stat. 2059; Pub. L. 101-189, div. A, title V, 
§ 501(b), Nov. 29, 1989, 103 Stat. 1435, related to training 
requirements of Ready Reserve. See sections 10147 and 
10148 of this title. 

Section 271, added Pub. L. 85-861, §1(5)(A), Sept. 2, 
1958, 72 Stat. 1438; amended Pub. L. 95-485, title IV, 
§ 405(b), Oct. 20, 1978, 92 Stat. 1615, related to system of 
continuous screening of units and members of Ready 
Reserve. See section 10149 of this title. 

Section 272, added Pub. L. 85-861, §1(5)(A), Sept. 2, 
1958, 72 Stat. 1438; amended Pub. L. 96-513, title V, 
§511(8), Dec. 12, 1980, 94 Stat. 2920, related to transfers 
back from Standby Reserve to Ready Reserve. See sec- 
tion 10150 of this title. 

Section 273, act Aug. 10, 1956, ch. 1041, 70A Stat. 13, re- 
lated to composition of Standby Reserve and mainte- 
nance of inactive status list in Standby Reserve. See 
sections 10151 to 10153 of this title. 

Section 274, acts Aug. 10, 1956, ch. 1041, 70A Stat. 13; 
June 30, 1960, Pub. L. 86-559, §1(2)(B), 74 Stat. 264; Dec. 
12, 1980, Pub. L. 96-513, title V, §511(9), 94 Stat. 2920, re- 
lated to composition of Retired Reserve. See section 
10154 of this title. 

Section 275, acts Aug. 10, 1956, ch. 1041, 70A Stat. 13; 
Sept. 2, 1958, Pub. L. 85-861, §1(5)(B), 72 Stat. 1439, relat- 
ed to maintenance of personnel records of members of 
reserve components. See section 10204 of this title. 

Section 276, acts Aug. 10, 1956, ch. 1041, 70A Stat. 13; 
Apr. 21, 1987, Pub. L. 100-26, §7(k)(4), 101 Stat. 284, relat- 
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ed to maintenance of mobilization forces. See section 
10207 of this title. 

Section 27V, act Aug. 10, 1956, ch. 1041, 70A Stat. 14, 
prohibited discrimination in administering- laws appli- 
cable to both Regulars and Reserves. See section 10209 
of this title. 

Section 278, act Aug. 10, 1956, ch. 1041, 70A Stat. 14, re- 
lated to dissemination of information of interest to re- 
serve components. See section 10210 of this title. 

Section 279, added Pub. L. 103-160, div. A, title VIII, 
§ 822(d)(1), Nov. 30, 1993, 107 Stat. 1707, authorized ac- 
ceptance of gratuitous services of officers of reserve 
components. See section 10212 of this title. 

A prior section 279, added Pub. L. 85-861, §1(5)(C), 
Sept. 2, 1958, 72 Stat. 1439; amended Pub. L. 94-273, 
§11(2), Apr. 21, 1976, 90 Stat. 378, directed Secretary of 
Defense to report to President and Congress, in Janu- 
ary of each year, on the status of training of each re- 
serve component and the progress made in strengthen- 
ing the reserve components during the preceding fiscal 
year, prior to repeal by Pub. L. 95-485, § 406(b)(1). 

Section 280, acts Aug. 10, 1956, ch. 1041, 70A Stat. 14; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(2), 72 Stat. 1564; Sept. 
7, 1962, Pub. L. 87-651, title I, §101, 76 Stat. 506; Sept. 11, 
1967, Pub. L. 90-83, §3(1), 81 Stat. 220; Aug. 17, 1977, Pub. 
L. 95-105, title V, § 509(d)(3), 91 Stat. 860; Dec. 12, 1980, 
Pub. L. 96-513, title V, §§501(5), 511(10), 94 Stat. 2907, 
2920; Oct. 19, 1984, Pub. L. 98-525, title XIV, §1405(8), 98 
Stat. 2622; Dec. 5, 1991, Pub. L. 102-190, div. A, title X, 
§ 1061(a)(3), 105 Stat. 1472, authorized Secretary of each 
military department and Secretary of Transportation 
to prescribe regulations. See section 10202 of this title. 

Section 281, added Pub. L. 86-559, §1(2)(C), June 30, 
1960, 74 Stat. 264; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, provided 
that certain references in this title to the adjutant gen- 
eral or assistant adjutant general of the National 
Guard of a jurisdiction be applied to another officer of 
the National Guard performing the duties of that of- 
fice. See section 10214 of this title. 



Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 



CHAPTER 13— THE MILITIA 

Sec. 

311. Militia: composition and classes. 

312. Militia duty: exemptions. 

§311. Militia: composition and classes 

(a) The militia of the United States consists of 
all able-bodied males at least 17 years of age 
and, except as provided in section 313 of title 32, 
under 45 years of age who are, or who have made 
a declaration of intention to become, citizens of 
the United States and of female citizens of the 
United States who are members of the National 
Guard. 

(b) The classes of the militia are — 

(1) the organized militia, which consists of 
the National Guard and the Naval Militia; and 

(2) the unorganized militia, which consists of 
the members of the militia who are not mem- 
bers of the National Guard or the Naval Mili- 
tia. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 14; Pub. L. 
85-861, §1(7), Sept. 2, 1958, 72 Stat. 1439; Pub. L. 
103-160, div. A, title V, § 524(a), Nov. 30, 1993, 107 
Stat. 1656.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


311(a) 
311(b) 


32:1 (less last 19 words). 
32:1 (last 19 words). 


June 3, 1916, oh. 134, §57, 
39 Stat. 197; June 28, 
1947, oh. 162, §7 (as ap- 
plicable to § 57 of the 
Act of June 3. 1916, ch. 
134), 61 Stat. 192. 



In subsection (a), the words "who have made a dec- 
laration of intention" are substituted for the words 
"who have or shall have declared their intention". The 
words "at least 17 years of age and * * * under 45 years 
of age" are substituted for the words "who shall be 
more than seventeen years of age and * * * not more 
than forty-five years of age". The words "except as pro- 
vided in section 313 of title 32" are substituted for the 
words "except as hereinafter provided", to make ex- 
plicit the exception as to maximum age. 

In subsection (b), the words "The organized militia, 
which consists of the National Guard and the Naval Mi- 
litia" are substituted for the words "the National 
Guard, the Naval Militia", since the National Guard 
and the Naval Militia constitute the organized militia. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


311(a) 


32 App.:l. 


July 30, 1956, ch. 789. §1, 
70 Stat. 729. 



The words "appointed as . . . under section 4 of this 
title" are omitted as surplusage. 



Amendments 

1993— Subsec. (a). Pub. L. 103-160 substituted "mem- 
bers" for "commissioned officers". 

1958 — Subsec. (a). Pub. L. 85-861 included female citi- 
zens of the United States who are commissioned offi- 
cers of the National Guard. 

§ 312. Militia duty: exemptions 

(a) The following persons are exempt from mi- 
litia duty: 

(1) The Vice President. 

(2) The judicial and executive officers of the 
United States, the several States, the Com- 
monwealth of Puerto Rico, Guam, and the Vir- 
gin Islands. 

(3) Members of the armed forces, except 
members who are not on active duty. 

(4) Customhouse clerks. 

(5) Persons employed by the United States in 
the transmission of mail. 

(6) Workmen employed in armories, arsenals, 
and naval shipyards of the United States. 

(7) Pilots on navigable waters. 

(8) Mariners in the sea service of a citizen of, 
or a merchant in, the United States. 

(b) A person who claims exemption because of 
religious belief is exempt from militia duty in a 
combatant capacity, if the conscientious hold- 
ing of that belief is established under such regu- 
lations as the President may prescribe. How- 
ever, such a person is not exempt from militia 
duty that the President determines to be non- 
combatant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 15; Pub. L. 
100-456, div. A, title XII, § 1234(a)(3), Sept. 29, 
1988, 102 Stat. 2059; Pub. L. 109-163, div. A, title 
X, § 1057(a)(7), Jan. 6, 2006, 119 Stat. 3441.) 



§331 



TITLE 10— ARMED FORCES 



Page 210 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


312(a) 
312(b) 


32:C 
32:C 


(less last 67 words), 
(last 67 words). 


June 3. 1916, ah. 134. §59. 
39 Stat. 197. 



In subsection (a), the words "Members of the armed 
forces" are substituted for the words "persons in the 
military or naval service". The words "except members 
who are not on active duty" are inserted to reflect an 
opinion of the Judge Advocate General of the Army 
(JAGA 1952/4374, 9 July 1952). The word "artificers" is 
omitted as covered by the word "workmen". The words 
"naval shipyards" are substituted for the words "navy 
yards" to reflect modern terminology. The words "on 
navigable waters" are inserted to preserve the original 
coverage of the word "pilots". The words "actually" 
and "without regard to age" are omitted as surplusage. 

Amendments 

2006— Subsec. (a)(2). Pub. L. 109-163 substituted 
"States, the Commonwealth of Puerto Rico, Guam, and 
the Virgin Islands" for "States and Territories, and 
Puerto Rico". 

1988— Subsec. (a)(2). Pub. L. 100-456 substituted "and 
Puerto Rico" for "Puerto Rico, and the Canal Zone". 

CHAPTER 15— INSURRECTION 

Sec. 

331. Federal aid for State governments. 

332. Use of militia and armed forces to enforce 

Federal authority. 

333. Interference with State and Federal law. 

334. Proclamation to disperse. 

335. Guam and Virgin Islands included as "State". 
[336. Repealed.] 

Amendments 

2008— Pub. L. 110-181, div. A, title X, § 1068(a)(3), (4)(A), 
Jan. 28, 2008, 122 Stat. 325, substituted "INSURREC- 
TION" for "ENFORCEMENT OF THE LAWS TO RE- 
STORE PUBLIC ORDER" in chapter heading, added 
item 333, and struck out former item 333 "Major public 
emergencies; interference with State and Federal law". 

2006— Pub. L. 109-364, div. A, title X, § 1076(a)(3), (4)(B), 
Oct. 17, 2006, 120 Stat. 2405, substituted "ENFORCE- 
MENT OF THE LAWS TO RESTORE PUBLIC ORDER" 
for "INSURRECTION" in chapter heading and "Major 
public emergencies; interference with State and Fed- 
eral law" for "Interference with State and Federal 
law" in item 333. 

1980— Pub. L. 96-513, title V, §511(11)(C), Dec. 12, 1980, 
94 Stat. 2921, added item 335. 

§331. Federal aid for State governments 

Whenever there is an insurrections in any 
State against its government, the President 
may, upon the request of its legislature or of its 
governor if the legislature cannot be convened, 
call into Federal service such of the militia of 
the other States, in the number requested by 
that State, and use such of the armed forces, as 
he considers necessary to suppress the insurrec- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 15.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


331 


50:201. 


R.S. 5297. 





The words "armed forces" are substituted for the 
words "land or naval forces of the United States". The 
word "governor" is substituted for the word "execu- 
tive". The word "may" is substituted for the words "it 



shall be lawful * * * to". The words "into Federal serv- 
ice" are substituted for the word "forth" for uniform- 
ity and clarity. 

§ 332. Use of militia and armed forces to enforce 
Federal authority 

Whenever the President considers that unlaw- 
ful obstructions, combinations, or assemblages, 
or rebellion against the authority of the United 
States, make it impracticable to enforce the 
laws of the United States in any State by the or- 
dinary course of judicial proceedings, he may 
call into Federal service such of the militia of 
any State, and use such of the armed forces, as 
he considers necessary to enforce those laws or 
to suppress the rebellion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 15; Pub. L. 
109-163, div. A, title X, § 1057(a)(2), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


332 


50:202. 


R.S. 5298. 





50:202 (last 22 words) is omitted as surplusage. The 
words "armed forces" are substituted for the words 
"land and naval forces of the United States". The 
words "call into Federal service such of the militia" 
are substituted for the words "call forth the militia of 
any or all the States" for clarity and uniformity. The 
word "may" is substituted for the words "it shall be 
lawful". The words "faithful execution of the" and "in 
whatever State or Territory thereof the laws of the 
United States may be forcibly opposed" are omitted as 
surplusage. 

Derivation 
Act July 29, 1861, ch. 25, §1, 12 Stat. 281. 

Amendments 

2006— Pub. L. 109-163 struck out "or Territory" after 
"in any State". 

Ex. Ord. No. 10730. Assistance for Removal op an 
Obstruction op Justice Within the State op 
Arkansas 

Ex. Ord. No. 10730, Sept. 24, 1957, 22 F.R. 7628, author- 
ized the Secretary of Defense to order into the active 
military service of the United States units of the Na- 
tional Guard of the United States and of the Air Na- 
tional Guard of the United States within the State of 
Arkansas for an indefinite period and until relieved by 
appropriate orders in order to enforce any orders of the 
United States District Court for the Eastern District of 
Arkansas for the removal of obstructions to justice in 
respect to enrollment and attendance at public schools 
in the Little Rock School District, Little Rock, Arkan- 
sas; authorized the Secretary of Defense to also use the 
armed forces of the United States to enforce such or- 
ders of the district court; and authorized the Secretary 
of Defense to delegate his authority to the Secretary of 
the Army or the Secretary of the Air Force. 

Ex. Ord. No. 11053. Assistance for Removal op Un- 
lawful Obstructions of Justice in the State of 
Mississippi 

Ex. Ord. No. 11053, Sept. 30, 1962, 27 F.R. 9681, author- 
ized the Secretary of Defense to call into the active 
military service of the United States units of the Army 
National Guard and of the Air National Guard of the 
State of Mississippi for an indefinite period and until 
relieved by appropriate orders in order to enforce all 
orders of the United States District Court for the 
Southern District of Mississippi and of the United 
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States Court of Appeals for the Fifth Circuit for the re- 
moval of obstructions to justice in the State of Mis- 
sissippi; authorized the Secretary of Defense to also use 
the armed forces of the United States to enforce such 
court orders; and authorized the Secretary of Defense 
to delegate his authority to the Secretary of the Army 
or the Secretary of the Air Force. 

Ex. Oed. No. 11111. Assistance for Removal of Ob- 
structions of Justice and Suppression of Unlaw- 
ful Combinations Within the State of Alabama 

Ex. Ord. No. 11111, June 11, 1963, 28 F.R. 5709, author- 
ized the Secretary of Defense to call into the active 
military service of the United States units of the Army 
National Guard and of the Air National Guard of the 
State of Alabama for an indefinite period and until re- 
lieved by appropriate orders in order to enforce the 
laws of the United States within that State and the or- 
ders of the United States District Court for the North- 
ern District of Alabama, to remove obstructions to jus- 
tice, and to suppress unlawful assemblies, conspiracies, 
and domestic violence which oppose the laws of the 
United States or impede the course of justice under 
those laws within that State; authorized the Secretary 
of Defense to also use the armed forces of the United 
States for such purposes; and authorized the Secretary 
of Defense to delegate his authority to the Secretary of 
the Army or the Secretary of the Air Force. 

Ex. Ord. No. 11118. Assistance for Removal of Un- 
lawful Obstructions of Justice in the State of 
Alabama 

Ex. Ord. No. 11118, Sept. 10, 1963, 28 F.R. 9863, author- 
ized the Secretary of Defense to call into the active 
military service of the United States units of the Army 
National Guard and of the Air National Guard of the 
State of Alabama for an indefinite period and until re- 
lieved by appropriate orders in order to enforce the 
laws of the United States and any orders of United 
States Courts relating to the enrollment and attend- 
ance of students in public schools in the State of Ala- 
bama and to suppress unlawful assemblies, conspir- 
acies, and domestic violence which oppose the law or 
impede the course of justice under the law within that 
State; authorized the Secretary of Defense to also use 
the armed forces of the United States for such pur- 
poses; and authorized the Secretary of Defense to dele- 
gate his authority to the Secretary of the Army or the 
Secretary of the Air Force. 

§ 333. Interference with State and Federal law 

The President, by using the militia or the 
armed forces, or both, or by any other means, 
shall take such measures as he considers nec- 
essary to suppress, in a State, any insurrection, 
domestic violence, unlawful combination, or 
conspiracy, if it — 

(1) so hinders the execution of the laws of 
that State, and of the United States within 
the State, that any part or class of its people 
is deprived of a right, privilege, immunity, or 
protection named in the Constitution and se- 
cured by law, and the constituted authorities 
of that State are unable, fail, or refuse to pro- 
tect that right, privilege, or immunity, or to 
give that protection; or 

(2) opposes or obstructs the execution of the 
laws of the United States or impedes the 
course of justice under those laws. 

In any situation covered by clause (1), the State 
shall be considered to have denied the equal pro- 
tection of the laws secured by the Constitution. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 15; Pub. L. 

109-364, div. A, title X, § 1076(a)(1), Oct. 17, 2006, 

120 Stat. 2404; Pub. L. 110-181, div. A, title X, 
§ 1068(a)(1), Jan. 28, 2008, 122 Stat. 325.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


333 


50:203. 


R.S. 5299. 





The words "armed forces" are substituted for the 
words "land or naval forces of the United States". The 
word "shall" is substituted for the words "it shall be 
lawful for * * * and it shall be his duty". 



Derivation 
Act Apr. 20, 1871, ch. 22, §3, 17 Stat. 14. 

Amendments 

2008 — Pub. L. 110-181 amended section generally, sub- 
stituting provisions directing the President to suppress 
certain insurrections and domestic violence in a State 
for provisions authorizing the President to employ the 
armed forces during a natural disaster or terrorist at- 
tack or to suppress an insurrection in a State and re- 
quiring notice to Congress during the exercise of such 
authority. 

2006 — Pub. L. 109-364 amended section catchline and 
text generally, substituting provisions authorizing the 
President to employ the armed forces during a natural 
disaster or terrorist attack or to suppress an insurrec- 
tion in a State and requiring notice to Congress during 
the exercise of such authority for provisions directing 
the President to suppress certain insurrections and do- 
mestic violence in a State. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1068(d), Jan. 28, 2008, 
122 Stat. 326, provided that: "The amendments made by 
this section [amending this section and sections 334 and 
12304 of this title and repealing section 2567 of this 
title] shall take effect on the date of the enactment of 
this Act [Jan. 28, 2008]." 

§ 334. Proclamation to disperse 

Whenever the President considers it necessary 
to use the militia or the armed forces under this 
chapter, he shall, by proclamation, immediately 
order the insurgents to disperse and retire 
peaceably to their abodes within a limited time. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 16; Pub. L. 
109-364, div. A, title X, § 1076(a)(2), Oct. 17, 2006, 
120 Stat. 2405; Pub. L. 110-181, div. A, title X, 
§ 1068(a)(2), Jan. 28, 2008, 122 Stat. 325.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


334 


50:204. 


R.S. 5300. 





The words "militia or the armed forces" are sub- 
stituted for the words "military forces" for clarity and 
to conform to sections 331, 332, and 333 of this title. 



Derivation 
Act July 29, 1861, ch. 25, §2, 12 Stat. 282. 

Amendments 

2008 — Pub. L. 110-181 struck out "or those obstructing 
the enforcement of the laws" after "insurgents". 

2006 — Pub. L. 109-364 inserted "or those obstructing 
the enforcement of the laws" after "insurgents". 

Proc. No. 3204. Obstruction of Justice in the State 
of Arkansas 

Proc. No. 3204, Sept. 23, 1957, 22 F.R. 7628, commanded 
all persons in the State of Arkansas who were obstruct- 
ing the enforcement of orders of the United States Dis- 
trict Court for the Eastern District of Arkansas relat- 
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ing to enrollment and attendance at public schools, 
particularly Central High School at Little Rock, Ar- 
kansas, to cease and desist therefrom and to disperse 
forthwith. 

Proc. No. 349V. Obstruction of Justice in the State 
of Mississippi 

Proc. No. 349V, Sept. 30, 1962, 2V P.R. 9681, commanded 
all persons in the State of Mississippi who were ob- 
structing the enforcement of orders entered by the 
United States District Court for the Southern District 
of Mississippi and the United States Court of Appeals 
for the Fifth Circuit to cease and desist therefrom and 
to disperse and retire peaceably forthwith. 

Proc. No. 3542. Unlawful Obstruction of Justice and 
Combinations in the State of Alabama 

Proc. No. 3542, June 11, 1963, 28 F.R. 5V0V, commanded 
the Governor of the State of Alabama and all other per- 
sons who were obstructing the orders of the United 
States District Court for the Northern District of Ala- 
bama relating to the enrollment and attendance of 
Negro students at the University of Alabama to cease 
and desist therefrom. 

Proc. No. 3554. Obstruction of Justice in the State 
of Alabama 

Proc. No. 3554, Sept. 10, 1963, 28 F.R. 9861, commanded 
all persons obstructing the enforcement of orders en- 
tered by the United States District Courts in the State 
of Alabama relating to the enrollment and attendance 
of students in public schools in that State to cease and 
desist therefrom and to disperse and retire peaceably 
forthwith. 

Proc. No. 3645. Obstruction of Justice in the State 
of Alabama 

Proc. No. 3645, Mar. 23, 1965, 30 F.R. 3V39, commanded 
all persons engaged or who may engage in domestic 
violence obstructing the enforcement of the laws and 
the judicial order approving the right to march along 
U.S. Highway 80 from Selma to Montgomery, Alabama 
commencing during the period from Mar. 19, 1965 to 
Mar. 22, 1965 and terminating within 5 days of the com- 
mencement to cease and desist therefrom and to dis- 
perse forthwith. 

Proc. No. 3V95. Obstruction of Justice in the State 
of Michigan 

Proc. No. 3V95, July 26, 196V, 32 F.R. 10905, commanded 
all persons engaged in domestic violence and disorder 
in Detroit, Michigan, and obstructing the enforcement 
of the laws to cease and desist therefrom and to dis- 
perse forthwith. 

Proc. No. 3840. Obstruction of Justice in the 
Washington Metropolitan Area 

Proc. No. 3840, Apr. 9, 1968, 33 F.R. 5495, commanded 
all persons engaged in acts of violence threatening the 
Washington Metropolitan Area and obstructing the 
execution of the laws to cease and desist therefrom and 
to disperse forthwith. 

Proc. No. 3841. Obstruction of Justice in the State 
of Illinois 

Proc. No. 3841, Apr. 9, 1968, 33 F.R. 549V, commanded 
all persons engaged in violence in and about the City of 
Chicago and obstructing the enforcement of the laws to 
cease and desist therefrom and to disperse forthwith. 

Proc. No. 3842. Obstruction of Justice in the State 
of Maryland 

Proc. No. 3842, Apr. 9, 1968, 33 F.R. 5499, commanded 
all persons engaged in acts of violence and obstructing 
the enforcement of the laws in and about the City of 
Baltimore to cease and desist therefrom and to disperse 
forthwith. 



§335. Guam and Virgin Islands included as 

"State" 

For purposes of this chapter, the term "State" 
includes Guam and the Virgin Islands. 

(Added Pub. L. 90-497, §11, Sept. 11, 1968, 82 Stat. 
847; amended Pub. L. 96-513, title V, §511(11)(A), 
Dec. 12, 1980, 94 Stat. 2920; Pub. L. 109-163, div. A, 
title X, § 1057(a)(8), Jan. 6, 2006, 119 Stat. 3441.) 

Amendments 

2006 — Pub. L. 109-163 struck out "the unincorporated 
territories of" before "Guam". 

1980 — Pub. L. 96-513 inserted "and Virgin Islands" 
after "Guam" in section catchline and inserted provi- 
sion respecting applicability to the Virgin Islands. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date 

Section 11 of Pub. L. 90-497 provided that this section 
is effective on date of enactment of Pub. L. 90-49V, 
which was approved on Sept. 11, 1968. 

[§336. Repealed. Pub. L. 96-513, title V, 
§511(11)(B), Dec. 12, 1980, 94 Stat. 2921] 

Section, added Pub. L. 90-496, §12, Aug. 23, 1968, 82 
Stat. 841, included Virgin Islands within "State". See 
section 335 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 12, 1980, see section 701(b)(3) of 
Pub. L. 96-513, set out as an Effective Date of 1980 
Amendment note under section 101 of this title. 

CHAPTER 17— ARMING OF AMERICAN 
VESSELS 

Sec. 

351. During war or threat to national security. 

§ 351. During war or threat to national security 

(a) The President, through any agency of the 
Department of Defense designated by him, may 
arm, have armed, or allow to be armed, any 
watercraft or aircraft that is capable of being 
used as a means of transportation on, over, or 
under water, and is documented, registered, or 
licensed under the laws of the United States. 

(b) This section applies during a war and at 
any other time when the President determines 
that the security of the United States is threat- 
ened by the application, or the imminent danger 
of application, of physical force by any foreign 
government or agency against the United 
States, its citizens, the property of its citizens, 
or their commercial interests. 

(c) Section 16 of the Act of March 4, 1909 (22 
U.S.C. 463) does not apply to vessels armed under 
this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 16; Pub. L. 
96-513, title V, §511(12), Dec. 12, 1980, 94 Stat. 
2921.) 



Historical and Revision Notes 
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section 


Source (U.S. Code) 


Source (Statutes at Large) 


351(a) 


50:481 (1st sentence, less 


June 29. 1948, ch. 715, 62 




1st 7 words). 


Stat. 1095. 


351(b) 


50:481 (1st 7 words of 1st 






sentence and 2d sen- 






tence). 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


351(c) 


50:481 (less 1st and 2d 
sentences). 





In subsection (a), the wording of the special defini- 
tion of "vessel" and "American vessel", contained in 
section 16 of the Neutrality Act of 1939, 54 Stat. 12 (22 
U.S.C. 456), is substituted for the words "any American 
vessel as defined in the Neutrality Act of 1939". 

In subsection (b), the words "or national emergency" 
are omitted, since the words of the source statute de- 
fining that term have been substituted for it. 

In subsection (c), the words "(relating to bonds from 
armed vessels on clearing)" are omitted as surplusage. 

Amendments 

1980— Subsec. (c). Pub. L. 96-513 substituted "Section 
16 of the Act of March 4, 1909 (22 U.S.C. 463)" for "Sec- 
tion 463 of title 22". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

CHAPTER 18— MILITARY SUPPORT FOR 
CPvTLIAN LAW ENFORCEMENT AGENCIES 

Sec. 

371. Use of information collected during military 

operations. 

372. Use of military equipment and facilities. 

373. Training and advising civilian law enforce- 

ment officials. 

374. Maintenance and operation of equipment. 

375. Restriction on direct participation by mili- 

tary personnel. 

376. Support not to affect adversely military pre- 

paredness. 

377. Reimbursement. 

378. Nonpreemption of other law. 

379. Assignment of Coast Guard personnel to 

naval vessels for law enforcement purposes. 

380. Enhancement of cooperation with civilian 

law enforcement officials. 

381. Procurement of equipment by State and local 

governments through the Department of 
Defense: equipment for counter-drug, home- 
land security, and emergency response ac- 
tivities. 

382. Emergency situations involving weapons of 

mass destruction. 

Amendments 

2011— Pub. L. 111-383, div. A, title X, §1075(b)(10)(C), 
Jan. 7, 2011, 124 Stat. 4369, added item 382 and struck 
out former item 382 "Emergency situations involving 
chemical or biological weapons of mass destruction". 

2008— Pub. L. 110-417, [div. A], title VIII, §885(b)(2), 
Oct. 14, 2008, 122 Stat. 4561, added item 381 and struck 
out former item 381 "Procurement by State and local 
governments of law enforcement equipment suitable 
for counter-drug activities through the Department of 

D©f 6I1S6 ' ' 

1996— Pub. L. 104-201, div. A, title XIV, § 1416(a)(2), 
Sept. 23, 1996, 110 Stat. 2723, added item 382. 

1993— Pub. L. 103-160, div. A, title XI, § 1122(a)(2), Nov. 
30, 1993, 107 Stat. 1755, added item 381. 

1989— Pub. L. 101-189, div. A, title XII, § 1216(a), Nov. 
29, 1989, 103 Stat. 1569, in chapter heading substituted 
"18" for "8". 

1988— Pub. L. 100^56, div. A, title XI, § 1104(a), Sept. 
29, 1988, 102 Stat. 2043, amended chapter analysis gener- 
ally substituting, in chapter heading "CHAPTER 8 — 
MILITARY SUPPORT FOR CIVILIAN LAW ENFORCE- 
MENT AGENCIES" for "CHAPTER 18— MILITARY CO- 



OPERATION WITH CIVILIAN LAW ENFORCEMENT 
OFFICIALS", in item 374 "Maintenance and operation 
of equipment" for "Assistance by Department of De- 
fense personnel", in item 376 "Support not to affect ad- 
versely military preparedness" for "Assistance not to 
affect adversely military preparedness" and in item 380 
"Enhancement of cooperation with civilian law en- 
forcement officials" for "Department of Defense drug 
law enforcement assistance: annual plan". 

1987— Pub. L. 100-180, div. A, title XII, § 1243(b), Dec. 4, 
1987, 101 Stat. 1164, added item 380. 

1986— Pub. L. 99-570, title III, § 3053(b)(2), Oct. 27, 1986, 
100 Stat. 3207-76, added item 379. 

§371. Use of information collected during mili- 
tary operations 

(a) The Secretary of Defense may, in accord- 
ance with other applicable law, provide to Fed- 
eral, State, or local civilian law enforcement of- 
ficials any information collected during the nor- 
mal course of military training- or operations 
that may be relevant to a violation of any Fed- 
eral or State law within the jurisdiction of such 
officials. 

(b) The needs of civilian law enforcement offi- 
cials for information shall, to the maximum ex- 
tent practicable, be taken into account in the 
planning and execution of military training or 
operations. 

(c) The Secretary of Defense shall ensure, to 
the extent consistent with national security, 
that intelligence information held by the De- 
partment of Defense and relevant to drug inter- 
diction or other civilian law enforcement mat- 
ters is provided promptly to appropriate civilian 
law enforcement officials. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1115; amended Pub. L. 100-456, div. 
A, title XI, § 1104(a), Sept. 29, 1988, 102 Stat. 2043.) 

Amendments 

1988 — Pub. L. 100-456 amended section generally, des- 
ignating existing provisions as subsec. (a), inserting 
reference to military training, and adding subsecs. (b) 
and (c). 

Short Title of 1986 Amendment 

Pub. L. 99-570, title III, §3051, Oct. 27, 1986, 100 Stat. 
3207-74, provided that: "This subtitle [subtitle A 
(§§3051-3059) of title III of Pub. L. 99-570, enacting sec- 
tion 379 of this title, amending sections 374 and 911 of 
this title, enacting provisions set out as notes under 
sections 374, 525, and 9441 of this title, and repealing 
provisions set out as a note under section 89 of Title 14, 
Coast Guard] may be cited as the 'Defense Drug Inter- 
diction Assistance Act'." 

Authority for Joint Task Forces to Provide Sup- 
port to Law Enforcement Agencies Conducting 
Counter-Terrorism Activities 

Pub. L. 108-136, div. A, title X, §1022, Nov. 24, 2003, 117 
Stat. 1594, as amended by Pub. L. 109-163, div. A, title 
X, § 1022, Jan. 6, 2006, 119 Stat. 3427; Pub. L. 110-181, div. 
A, title X, §1021, Jan. 28, 2008, 122 Stat. 304; Pub. L. 
110-417, [div. A], title X, §1022, Oct. 14, 2008, 122 Stat. 
4586; Pub. L. 111-84, div. A, title X, §1012, Oct. 28, 2009, 
123 Stat. 2441; Pub. L. 111-383, div. A, title X, 
§1012(a)-(b)(2), Jan. 7, 2011, 124 Stat. 4346, 4347; Pub. L. 
112-81, div. A, title X, § 1004(a), Dec. 31, 2011, 125 Stat. 
1556, provided that: 

"(a) Authority. — A joint task force of the Depart- 
ment of Defense that provides support to law enforce- 
ment agencies conducting counter-drug activities may 
also provide, subject to all applicable laws and regula- 
tions, support to law enforcement agencies conducting 
counter-terrorism activities. 
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"(b) Availability op Funds. — During fiscal years 2006 
through 2012, funds available to a joint task force to 
support counter-drug activities may also be used to 
provide the counter-terrorism support authorized by 
subsection (a). 

"(c) Annual Report. — Not later than December 31 of 
each year after 2008 in which the authority in sub- 
section (a) is in effect, the Secretary of Defense shall 
submit to Congress a report setting forth, for the one- 
year period ending on the date of such report, the fol- 
lowing: 

"(1) An assessment of the effect on counter-drug 
and counter-terrorism activities and objectives of 
using counter-drug funds of a joint task force to pro- 
vide counterterrorism support authorized by sub- 
section (a). 

"(2) A description of the type of support and any re- 
cipient of support provided under subsection (a). 

"(3) A list of current joint task forces conducting 
counter-drug operations. 

"(4) A certification by the Secretary of Defense 
that any support provided under subsection (a) during 
such one-year period was provided in compliance with 
the requirements of subsection (d). 
"(d) Conditions. — (1) Any support provided under sub- 
section (a) may only be provided in the geographic area 
of responsibility of the joint task force. 

"(2)(A) Support for counter-terrorism activities pro- 
vided under subsection (a) may only be provided if the 
Secretary of Defense determines that the objectives of 
using the counter-drug funds of any joint task force to 
provide such support relate significantly to the objec- 
tives of providing support for counter-drug activities 
by that joint task force or any other joint task force. 

"(B) The Secretary of Defense may waive the require- 
ments of subparagraph (A) if the Secretary determines 
that such a waiver is vital to the national security in- 
terests of the United States. The Secretary shall 
promptly submit to Congress notice in writing of any 
waiver issued under this subparagraph. 

"(C) The Secretary of Defense may delegate any re- 
sponsibility of the Secretary under subparagraph (B) to 
the Deputy Secretary of Defense or to the Under Sec- 
retary of Defense for Policy. Except as provided in the 
preceding sentence, such a responsibility may not be 
delegated to any official of the Department of Defense 
or any other official." 

[Pub. L. 112-81, div. A, title X, § 1004(b), Dec. 31, 2011, 
125 Stat. 1556, provided that: "The authority in section 
1022 of the National Defense Authorization Act for Fis- 
cal Year 2004 [Pub. L. 108-136, set out above], as amend- 
ed by subsection (a), may not be exercised unless the 
Secretary of Defense certifies to Congress, in writing, 
that the Department of Defense is in compliance with 
the provisions of paragraph (2) of subsection (d) of such 
section, as added by section 1012(b) of the Ike Skelton 
National Defense Authorization Act for Fiscal Year 
2011 (Public Law 111-383; 124 Stat. 4346)."] 

§ 372. Use of military equipment and facilities 

(a) In General. — The Secretary of Defense 
may, in accordance with other applicable law, 
make available any equipment (including- asso- 
ciated supplies or spare parts), base facility, or 
research facility of the Department of Defense 
to any Federal, State, or local civilian law en- 
forcement official for law enforcement purposes. 

(b) Emergencies Involving Chemical and Bio- 
logical Agents. — (1) In addition to equipment 
and facilities described in subsection (a), the 
Secretary may provide an item referred to in 
paragraph (2) to a Federal, State, or local law 
enforcement or emergency response agency to 
prepare for or respond to an emergency involv- 
ing chemical or biological agents if the Sec- 
retary determines that the item is not reason- 
ably available from another source. The require- 



ment for a determination that an item is not 
reasonably available from another source does 
not apply to assistance provided under section 
382 of this title pursuant to a request of the At- 
torney General for the assistance. 

(2) An item referred to in paragraph (1) is any 
material or expertise of the Department of De- 
fense appropriate for use in preparing for or re- 
sponding to an emergency involving chemical or 
biological agents, including the following: 

(A) Training facilities. 

(B) Sensors. 

(C) Protective clothing. 

(D) Antidotes. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1115; amended Pub. L. 100-456, div. 
A, title XI, § 1104(a), Sept. 29, 1988, 102 Stat. 2043; 
Pub. L. 104-106, div. A, title III, §378, Feb. 10, 
1996, 110 Stat. 284; Pub. L. 104-201, div. A, title 
XIV, § 1416(b), Sept. 23, 1996, 110 Stat. 2723.) 

Amendments 

1996 — Pub. L. 104-106 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

Subsec. (b)(1). Pub. L. 104-201 inserted at end "The re- 
quirement for a determination that an item is not rea- 
sonably available from another source does not apply 
to assistance provided under section 382 of this title 
pursuant to a request of the Attorney General for the 
assistance." 

1988 — Pub. L. 100-456 amended section generally, in- 
serting "(including associated supplies or spare parts)" 
and substituting "Department of Defense" for "Army, 
Navy, Air Force, or Marine Corps". 

Support for Non-Federal Development and 
Testing op Material for Chemical Agent Defense 

Pub. L. 110-181, div. A, title X, §1034, Jan. 28, 2008, 122 
Stat. 308, provided that: 

"(a) Authority to Provide Toxic Chemicals or Pre- 
cursors. — 

"(1) In general. — The Secretary of Defense, in co- 
ordination with the heads of other elements of the 
Federal Government, may make available, to a State, 
a unit of local government, or a private entity incor- 
porated in the United States, small quantities of a 
toxic chemical or precursor for the development or 
testing, in the United States, of material that is de- 
signed to be used for protective purposes. 

"(2) Terms and conditions. — Any use of the author- 
ity under paragraph (1) shall be subject to such terms 
and conditions as the Secretary considers appro- 
priate. 

"(b) Payment of Costs and Disposition of Funds. — 
"(1) IN general. — The Secretary shall ensure, 
through the advance payment required by paragraph 
(2) and through any other payments that may be re- 
quired, that a recipient of toxic chemicals or precur- 
sors under subsection (a) pays for all actual costs, in- 
cluding direct and indirect costs, associated with pro- 
viding the toxic chemicals or precursors. 

"(2) Advance payment. — In carrying out paragraph 
(1), the Secretary shall require each recipient to 
make an advance payment in an amount that the 
Secretary determines will equal all such actual costs. 

"(3) Credits. — A payment received under this sub- 
section shall be credited to the account that was used 
to cover the costs for which the payment was pro- 
vided. Amounts so credited shall be merged with 
amounts in that account, and shall be available for 
the same purposes, and subject to the same condi- 
tions and limitations, as other amounts in that ac- 
count. 

"(c) Chemical Weapons Convention. — The Secretary 
shall ensure that toxic chemicals and precursors are 
made available under this section for uses and in quan- 
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tities that comply with the Convention on the Prohibi- 
tion of the Development, Production, Stockpiling- and 
Use of Chemical Weapons and on Their Destruction, 
signed at Paris on January 13, 1993, and entered into 
force with respect to the United States on April 29, 
1997. 
"(d) Report. — 

"(1) Not later than March 15, 2008, and each year 
thereafter, the Secretary shall submit to Congress a 
report on the use of the authority under subsection 
(a) during the previous calendar year. The report 
shall include a description of each use of the author- 
ity and specify what material was made available and 
to whom it was made available. 

"(2) Each report under paragraph (1) shall be sub- 
mitted in unclassified form, but may include a classi- 
fied annex. 

"(e) Definitions. — In this section, the terms 'precur- 
sor', 'protective purposes', and 'toxic chemical' have 
the meanings given those terms in the convention re- 
ferred to in subsection (c), in paragraph 2, paragraph 
9(b), and paragraph 1, respectively, of article II of that 
convention." 

Transfer of Excess Personal Property 

Pub. L. 101-189, div. A, title XII, §1208, Nov. 29, 1989, 
103 Stat. 1566, as amended by Pub. L. 102-484, div. A, 
title X, §1044, Oct. 23, 1992, 106 Stat. 2493, which author- 
ized the Secretary of Defense to transfer excess per- 
sonal property of the Department of Defense to Federal 
and State agencies, provided conditions for transfer, 
and terminated the Secretary's authority on Sept. 30, 
1997, was repealed and restated in section 2576a of this 
title by Pub. L. 104-201, div. A, title X, § 1033(a)(1), 
(b)(1), Sept. 23, 1996, 110 Stat. 2639, 2640. 

§ 373. Training and advising civilian law enforce- 
ment officials 

The Secretary of Defense may, in accordance 
with, other applicable law, make Department of 
Defense personnel available — 

(1) to train Federal, State, and local civilian 
law enforcement officials in the operation and 
maintenance of equipment, including equip- 
ment made available under section 372 of this 
title; and 

(2) to provide such law enforcement officials 
with expert advice relevant to the purposes of 
this chapter. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1115; amended Pub. L. 99-145, title 
XIV, § 1423(a), Nov. 8, 1985, 99 Stat. 752; Pub. L. 
100-456, div. A, title XI, § 1104(a), Sept. 29, 1988, 
102 Stat. 2043.) 

Amendments 

1988 — Pub. L. 100-456 amended section generally, sub- 
stituting provisions authorizing Secretary of Defense, 
in accordance with applicable law, to make Defense De- 
partment personnel available for training, etc., for 
former subsecs. (a) to (c) authorizing Secretary of De- 
fense to assign members of Army, Navy, Air Force, and 
Marine Corps, etc., for training, etc., briefing sessions 
by Attorney General, and other functions of Attorney 
General and Administrator of General Services. 

1985 — Pub. L. 99-145 designated existing provisions as 
subsec. (a) and added subsecs. (b) and (c). 

Effective Date of 1985 Amendment 

Section 1423(b) of Pub. L. 99-145 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on January 1, 1986." 

§ 374. Maintenance and operation of equipment 

(a) The Secretary of Defense may, in accord- 
ance with other applicable law, make Depart- 



ment of Defense personnel available for the 
maintenance of equipment for Federal, State, 
and local civilian law enforcement officials, in- 
cluding equipment made available under section 
372 of this title. 

(b)(1) Subject to paragraph (2) and in accord- 
ance with other applicable law, the Secretary of 
Defense may, upon request from the head of a 
Federal law enforcement agency, make Depart- 
ment of Defense personnel available to operate 
equipment (including equipment made available 
under section 372 of this title) with respect to — 

(A) a criminal violation of a provision of law 
specified in paragraph (4)(A); 

(B) assistance that such agency is authorized 
to furnish to a State, local, or foreign govern- 
ment which is involved in the enforcement of 
similar laws; 

(C) a foreign or domestic counter-terrorism 
operation; or 

(D) a rendition of a suspected terrorist from 
a foreign country to the United States to 
stand trial. 

(2) Department of Defense personnel made 
available to a civilian law enforcement agency 
under this subsection may operate equipment 
for the following purposes: 

(A) Detection, monitoring, and communica- 
tion of the movement of air and sea traffic. 

(B) Detection, monitoring, and communica- 
tion of the movement of surface traffic outside 
of the geographic boundary of the United 
States and within the United States not to ex- 
ceed 25 miles of the boundary if the initial de- 
tection occurred outside of the boundary. 

(C) Aerial reconnaissance. 

(D) Interception of vessels or aircraft de- 
tected outside the land area of the United 
States for the purposes of communicating 
with such vessels and aircraft to direct such 
vessels and aircraft to go to a location des- 
ignated by appropriate civilian officials. 

(E) Operation of equipment to facilitate 
communications in connection with law en- 
forcement programs specified in paragraph 
(4)(A). 

(F) Subject to joint approval by the Sec- 
retary of Defense and the Attorney General 
(and the Secretary of State in the case of a 
law enforcement operation outside of the land 
area of the United States) — 

(i) the transportation of civilian law en- 
forcement personnel along with any other 
civilian or military personnel who are sup- 
porting, or conducting, a joint operation 
with civilian law enforcement personnel; 

(ii) the operation of a base of operations 
for civilian law enforcement and supporting 
personnel; and 

(iii) the transportation of suspected terror- 
ists from foreign countries to the United 
States for trial (so long as the requesting 
Federal law enforcement agency provides all 
security for such transportation and main- 
tains custody over the suspect through the 
duration of the transportation). 

(3) Department of Defense personnel made 
available to operate equipment for the purpose 
stated in paragraph (2)(D) may continue to oper- 
ate such equipment into the land area of the 
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United States in cases involving the pursuit of 
vessels or aircraft where the detection began 
outside such land 
(4) In this subsection: 

(A) The term "Federal law enforcement 
agency" means a Federal agency with jurisdic- 
tion to enforce any of the following: 

(i) The Controlled Substances Act (21 
U.S.C. 801 et seq.) or the Controlled Sub- 
stances Import and Export Act (21 U.S.C. 951 
et seq.). 

(ii) Any of sections 274 through 278 of the 
Immigration and Nationality Act (8 U.S.C. 
1324-1328). 

(iii) A law relating to the arrival or depar- 
ture of merchandise (as defined in section 
401 of the Tariff Act of 1930 (19 U.S.C. 1401) 
into or out of the customs territory of the 
United States (as defined in general note 2 of 
the Harmonized Tariff Schedule of the 
United States) or any other territory or pos- 
session of the United States. 

(iv) Chapter 705 of title 46. 

(v) Any law, foreign or domestic, prohibit- 
ing terrorist activities. 

(B) The term "land area of the United 
States" includes the land area of any terri- 
tory, commonwealth, or possession of the 
United States. 

(c) The Secretary of Defense may, in accord- 
ance with other applicable law, make Depart- 
ment of Defense personnel available to any Fed- 
eral, State, or local civilian law enforcement 
agency to operate equipment for purposes other 
than described in subsection (b)(2) only to the 
extent that such support does not involve direct 
participation by such personnel in a civilian law 
enforcement operation unless such direct par- 
ticipation is otherwise authorized by law. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1115; amended Pub. L. 98-525, title 
XIV, §1405(9), Oct. 19, 1984, 98 Stat. 2622; Pub. L. 

99- 570, title III, §3056, Oct. 27, 1986, 100 Stat. 
3207-77; Pub. L. 99-661, div. A, title XIII, § 1373(c), 
Nov. 14, 1986, 100 Stat. 4007; Pub. L. 100-418, title 
I, § 1214(a)(1), Aug. 23, 1988, 102 Stat. 1155; Pub. L. 

100- 456, div. A, title XI, § 1104(a), Sept. 29, 1988, 
102 Stat. 2043; Pub. L. 101-189, div. A, title XII, 
§§1210, 1216(b), (c), Nov. 29, 1989, 103 Stat. 1566, 
1569; Pub. L. 102-484, div. A, title X, §1042, Oct. 
23, 1992, 106 Stat. 2492; Pub. L. 105-277, div. B, 
title II, §201, Oct. 21, 1998, 112 Stat. 2681-567; Pub. 
L. 106-65, div. A, title X, § 1066(a)(4), Oct. 5, 1999, 
113 Stat. 770; Pub. L. 109-304, § 17(a)(1), Oct. 6, 
2006, 120 Stat. 1706.) 

References in Text 

The Controlled Substances Act, referred to In subsec. 
(b)(4)(A)(l), Is title II of Pub. L. 91-513, Oct. 27, 1970, 84 
Stat. 1242, as amended, which is classified principally 
to subchapter I (§801 et seq.) of chapter 13 of Title 21, 
Food and Drugs. For complete classification of this Act 
to the Code, see Short Title note set out under section 
801 of Title 21 and Tables. 

The Controlled Substances Import and Export Act, 
referred to In subsec. (b)(4)(A)(l), Is title III of Pub. L. 
91-513, Oct. 27, 1970, 84 Stat. 1285, as amended, which Is 
classified principally to subchapter II (§951 et seq.) of 
chapter 13 of Title 21. For complete classification of the 
Act to the Code, see Short Title note set out under sec- 
tion 951 of Title 21 and Tables. 



The Harmonized Tariff Schedule of the United States, 
referred to in subsec. (b)(4)(A)(ili), is not set out In the 
Code. See Publication of Harmonized Tariff Schedule 
note set out under section 1202 of Title 19, Customs Du- 
ties. 

Amendments 

2006— Subsec. (b)(4)(A)(iv). Pub. L. 109-304 substituted 
"Chapter 705 of title 46" for "The Maritime Drug Law 
Enforcement Act (46 U.S.C. App. 1901 et seq.)". 

1999— Subsec. (b)(1)(C), (D). Pub. L. 106-65, 
§ 1066(a)(4)(A), realigned margins. 

Subsec. (b)(2)(F)(l). Pub. L. 106-65, § 1066(a)(4)(B), 
struck out semicolon after "law enforcement person- 
nel;". 

1998— Subsec. (b)(1)(C), (D). Pub. L. 105-277, §201(1), (2), 
added subpars. (C) and (D). 

Subsec. (b)(2)(F)(l). Pub. L. 105-277, §201(3), inserted 
"along with any other civilian or military personnel 
who are supporting, or conducting, a joint operation 
with civilian law enforcement personnel;" after "trans- 
portation of civilian law enforcement personnel" and 
struck out "and" at end. 

Subsec. (b)(2)(F)(li). Pub. L. 105-277, §201(4)(A), in- 
serted "and supporting" before "personnel". 

Subsec. (b)(2)(F)(lii). Pub. L. 105-277, §201(4)(B), (C), 
added cl. (ili). 

Subsec. (b)(4)(A). Pub. L. 105-277, §201(5), substituted 
"a Federal agency" for "an agency" in introductory 
provisions. 

Subsec. (b)(4)(A)(v). Pub. L. 105-277, §201(6), added cl. 
(v). 

1992— Subsec. (b)(2)(B) to (F). Pub. L. 102-484, §1042(1), 
added subpar. (B) and redesignated former subpars. (B) 
to (E) as (C) to (F), respectively. 

Subsec. (b)(3). Pub. L. 102-484, §1042(2), substituted 
"paragraph (2)(D)" for "paragraph (2)(C)". 

1989— Subsec. (b)(2)(E). Pub. L. 101-189, §1210, sub- 
stituted "and the Attorney General (and the Secretary 
of State in the case of a law enforcement operation out- 
side of the land area of the United States)" for ", the 
Attorney General, and the Secretary of State, in con- 
nection with a law enforcement operation outside the 
land area of the United States" in introductory provi- 
sions. 

Subsec. (b)(4)(A)(iii). Pub. L. 101-189, § 1216(b), sub- 
stituted "general note 2 of the Harmonized Tariff 
Schedule of the United States" for "general headnote 2 
of the Tariff Schedules of the United States". 

Subsec. (c). Pub. L. 101-189, § 1216(c), substituted "sub- 
section (b)(2)" for "paragraph (2)". 

1988 — Pub. L. 100-456 substituted "Maintenance and 
operation of equipment" for "Assistance by Depart- 
ment of Defense personnel" in section catchline, and 
amended text generally, revising and restating former 
subsecs. (a) to (d) as subsecs. (a) to (c). 

Subsec. (a)(3). Pub. L. 100-418, which directed substi- 
tution of "general note 2 of the Harmonized Tariff 
Schedule of the United States" for "general headnote 2 
of the Tariff Schedules of the United States", could not 
be executed because of intervening general amendment 
by Pub. L. 100-456. 

1986— Subsec. (a). Pub. L. 99-570, § 3056(a), inserted 
provision at end relating to assistance that such agen- 
cy is authorized to furnish to any foreign government 
which is involved in the enforcement of similar laws. 

Subsec. (c). Pub. L. 99-570, § 3056(b), amended subsec. 
(c) generally. Prior to amendment, subsec. (c) read as 
follows: 

"(1) In an emergency circumstance, equipment oper- 
ated by or with the assistance of personnel assigned 
under subsection (a) may be used outside the land area 
of the United States (or any territory or possession of 
the United States) base of operations by Federal 

law enforcement officials to facilitate the enforcement 
of a law listed in subsection (a) and to transport such 
law enforcement officials in connection with such oper- 
ations, if— 

"(A) equipment operated by or with the assistance 
of personnel assigned under subsection (a) is not used 
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to interdict or to interrupt the passage of vessels or 
aircraft; and 

"(B) the Secretary of Defense and the Attorney 
General jointly determine that an emergency circum- 
stance exists. 

"(2) For purposes of this subsection, an emergency 
circumstance may be determined to exist only when — 
"(A) the size or scope of the suspected criminal ac- 
tivity in a given situation poses a serious threat to 
the interests of the United States; and 

"(B) enforcement of a law listed in subsection (a) 
would be seriously impaired if the assistance de- 
scribed in this subsection were not provided." 
Subsec. (d). Pub. L. 99-661 added subsec. (d). 
1984— Subsec. (a)(3). Pub. L. 98-525 struck out "(19 
U.S.C. 1202)" after "Tariff Schedules of the United 
States". 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-418 effective Jan. 1, 1989, 
and applicable with respect to articles entered on or 
after such date, see section 1217(b)(1) of Pub. L. 100-418, 
set out as an Effective Date note under section 3001 of 
Title 19, Customs Duties. 

Funds for Young Marines Program 

Pub. L. 110-116, div. A, title VIII, §8030, Nov. 13, 2007, 
121 Stat. 1321, provided that: "Notwithstanding any 
other provision of law, funds available during the cur- 
rent fiscal year and hereafter for 'Drug Interdiction 
and Counter-Drug Activities, Defense' may be obligated 
for the Young Marines program." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 109-289, div. A, title VIII, §8028, Sept. 29, 2006, 
120 Stat. 1279. 

Pub. L. 109-148, div. A, title VIII, §8033, Dec. 30, 2005, 
119 Stat. 2705. 

Pub. L. 108-287, title VIII, §8037, Aug. 5, 2004, 118 Stat. 
978. 

Pub. L. 108-87, title VIII, §8037, Sept. 30, 2003, 117 Stat. 
1080. 

Pub. L. 107-248, title VIII, § 8037, Oct. 23, 2002, 116 Stat. 
1544. 

Pub. L. 107-117, div. A, title VIII, §8040, Jan. 10, 2002, 
115 Stat. 2256. 

Pub. L. 106-259, title VIII, §8040, Aug. 9, 2000, 114 Stat. 
683. 

Pub. L. 106-79, title VIII, §8043, Oct. 25, 1999, 113 Stat. 
1240. 

Pub. L. 105-262, title VIII, §8043, Oct. 17. 1998, 112 Stat. 
2307. 

Pub. L. 105-56, title VIII, §8047, Oct. 8, 1997, 111 Stat. 
1231. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8048], Sept. 30, 1996, 110 Stat. 3009-71, 3009-99. 

Counter-Drug Activities; Conditions on Transfers 
of Funds and Detailing Personnel; Relationship 
to Other Law 

Pub. L. 103-337, div. A, title X, § 1011(b)-(d), Oct. 5, 
1994, 108 Stat. 2836, provided that: 

"(b) Condition on Transfer of Funds. — Funds appro- 
priated for the Department of Defense may not be 
transferred to a National Drug Control Program agency 
account except to the extent provided in a law that spe- 
cifically states — 

"(1) the amount authorized to be transferred; 
"(2) the account from which such amount is author- 
ized to be transferred; and 

"(3) the account to which such amount is author- 
ized to be transferred. 

"(c) Condition on Detailing Personnel. — Personnel 
of the Department of Defense may not be detailed to 
another department or agency in order to implement 
the National Drug Control Strategy unless the Sec- 
retary of Defense certifies to Congress that the detail 
of such personnel is in the national security interest of 
the United States. 



"(d) Relationship to Other Law. — A provision of law 
may not be construed as modifying or superseding the 
provisions of subsection (b) or (c) unless that provision 
of law — 

"(1) specifically refers to this section; and 

"(2) specifically states that such provision of law 

modifies or supersedes the provisions of subsection 

(b) or (c), as the case may be." 

Pub. L. 112-74, div. A, title VIII, § 8045(a), Dec. 23, 2011, 
125 Stat. 817, provided that: "None of the funds avail- 
able to the Department of Defense for any fiscal year 
for drug interdiction or counter-drug activities may be 
transferred to any other department or agency of the 
United States except as specifically provided in an ap- 
propriations law." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 112-10, div. A, title VIII, § 8045(a), Apr. 15, 2011, 
125 Stat. 67. 

Pub. L. 111-118, div. A, title VIII, § 8047(a), Dec. 19, 
2009, 123 Stat. 3439. 

Pub. L. 110-329, div. C, title VIII, § 8047(a), Sept. 30, 
2008, 122 Stat. 3631. 

Pub. L. 110-116, div. A, title VIII, § 8048(a), Nov. 13, 
2007, 121 Stat. 1325. 

Pub. L. 109-289, div. A, title VIII, § 8045(a), Sept. 29, 
2006, 120 Stat. 1283. 

Pub. L. 109-148, div. A, title VIII, § 8052(a), Dec. 30, 
2005, 119 Stat. 2709. 

Pub. L. 108-287, title VIII, § 8057(a), Aug. 5, 2004, 118 
Stat. 983. 

Pub. L. 108-87, title VIII, § 8057(a), Sept. 30, 2003, 117 
Stat. 1085. 

Pub. L. 107-248, title VIII, § 8058(a), Oct. 23, 2002, 116 
Stat. 1549. 

Pub. L. 107-117, div. A, title VIII, § 8063(a), Jan. 10, 
2002, 115 Stat. 2261. 

Pub. L. 106-259, title VIII, § 8062(a), Aug. 9, 2000, 114 
Stat. 688. 

Pub. L. 106-79, title VIII, §8065(a), Oct. 25, 1999, 113 
Stat. 1244. 

Pub. L. 105-262, title VIII, § 8065(a), Oct. 17, 1998, 112 
Stat. 2311. 

Pub. L. 105-56, title VIII, § 8071(a), Oct. 8, 1997, 111 
Stat. 1235. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8080(a)], Sept. 30, 1996, 110 Stat. 3009-71, 3009-104. 

Pub. L. 104-61, title VIII, § 8096(a), Dec. 1, 1995, 109 
Stat. 671. 

Pub. L. 103-335, title VIII, § 8154(a), Sept. 30, 1994, 108 
Stat. 2658. 

Additional Support for Counter-Drug Activities 

Pub. L. 101-510, div. A, title X, §1004, Nov. 5, 1990, 104 
Stat. 1629, as amended by Pub. L. 102-190, div. A, title 
X, § 1088(a), Dec. 5, 1991, 105 Stat. 1484; Pub. L. 102-484, 
div. A, title X, § 1041(a)-(d)(l), Oct. 23, 1992, 106 Stat. 
2491; Pub. L. 103-160, div. A, title XI, § 1121(a), (b), Nov. 
30, 1993, 107 Stat. 1753; Pub. L. 103-337, div. A, title X, 
§ 1011(a), Oct. 5, 1994, 108 Stat. 2836; Pub. L. 105-261, div. 
A, title X, §1021, Oct. 17, 1998, 112 Stat. 2120; Pub. L. 
107-107, div. A, title X, §1021, Dec. 28, 2001, 115 Stat. 1212; 
Pub. L. 109-364, div. A, title X, §1021, Oct. 17, 2006, 120 
Stat. 2382; Pub. L. 111-383, div. A, title X, § 1015(a), Jan. 
7, 2011, 124 Stat. 4347; Pub. L. 112-81, div. A, title X, 
§1005, Dec. 31, 2011, 125 Stat. 1556, provided that: 

"(a) Support to Other Agencies. — During fiscal 
years 2012 through 2014, the Secretary of Defense may 
provide support for the counter-drug activities of any 
other department or agency of the Federal Government 
or of any State, local, tribal, or foreign law enforce- 
ment agency for any of the purposes set forth in sub- 
section (b) if such support is requested — 

"(1) by the official who has responsibility for the 
counter-drug activities of the department or agency 
of the Federal Government, in the case of support for 
other departments or agencies of the Federal Govern- 
ment; 

"(2) by the appropriate official of a State, local, or 
tribal government, in the case of support for State, 
local, or tribal law enforcement agencies; or 
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"(3) by an appropriate official of a department or 
agency of the Federal Government that has counter- 
drug- responsibilities, in the case of support for for- 
eign law enforcement agencies. 

"(b) Types op Support. — The purposes for which the 
Secretary of Defense may provide support under sub- 
section (a) are the following: 

"(1) The maintenance and repair of equipment that 
has been made available to any department or agency 
of the Federal Government or to any State, local, or 
tribal government by the Department of Defense for 
the purposes of — 

"(A) preserving the potential future utility of 
such equipment for the Department of Defense; and 
"(B) upgrading such equipment to ensure compat- 
ibility of that equipment with other equipment 
used by the Department of Defense. 
"(2) The maintenance, repair, or upgrading of 
equipment (including computer software), other than 
equipment referred to in paragraph (1) for the purpose 
of— 

"(A) ensuring that the equipment being main- 
tained or repaired is compatible with equipment 
used by the Department of Defense; and 

"(B) upgrading such equipment to ensure the 
compatibility of that equipment with equipment 
used by the Department of Defense. 
"(3) The transportation of personnel of the United 
States and foreign countries (including per diem ex- 
penses associated with such transportation), and the 
transportation of supplies and equipment, for the 
purpose of facilitating counter-drug activities within 
or outside the United States. 

"(4) The establishment (including an unspecified 
minor military construction project) and operation of 
bases of operations or training facilities for the pur- 
pose of facilitating counter-drug activities of the De- 
partment of Defense or any Federal, State, local, or 
tribal law enforcement agency within or outside the 
United States or for the purpose of facilitating 
counter-drug activities of a foreign law enforcement 
agency outside the United States. 

"(5) Counter-drug related training of law enforce- 
ment personnel of the Federal Government, of State, 
local, and tribal governments, and of foreign coun- 
tries, including associated support expenses for train- 
ees and the provision of materials necessary to carry 
out such training. 

"(6) The detection, monitoring, and communication 
of the movement of — 

"(A) air and sea traffic within 25 miles of and out- 
side the geographic boundaries of the United 
States; and 

"(B) surface traffic outside the geographic bound- 
ary of the United States and within the United 
States not to exceed 25 miles of the boundary if the 
initial detection occurred outside of the boundary. 
"(7) Construction of roads and fences and installa- 
tion of lighting to block drug smuggling corridors 
across international boundaries of the United States. 

"(8) Establishment of command, control, commu- 
nications, and computer networks for improved inte- 
gration of law enforcement, active military, and Na- 
tional Guard activities. 

"(9) The provision of linguist and intelligence 
analysis services. 

"(10) Aerial and ground reconnaissance. 
"(c) Limitation on Counter-Drug Requirements. — 
The Secretary of Defense may not limit the require- 
ments for which support may be provided under sub- 
section (a) only to critical, emergent, or unanticipated 
requirements. 

"(d) Contract Authority. — In carrying out sub- 
section (a), the Secretary of Defense may acquire serv- 
ices or equipment by contract for support provided 
under that subsection if the Department of Defense 
would normally acquire such services or equipment by 
contract for the purpose of conducting a similar activ- 
ity for the Department of Defense. 

"(e) Limited Waiver op Prohibition. — Notwithstand- 
ing section 376 of title 10, United States Code, the Sec- 



retary of Defense may provide support pursuant to sub- 
section (a) in any case in which the Secretary deter- 
mines that the provision of such support would ad- 
versely affect the military preparedness of the United 
States in the short term if the Secretary determines 
that the importance of providing such support out- 
weighs such short-term adverse effect. 

"(f) Conduct op Training or Operation To Aid Civil- 
ian Agencies. — In providing support pursuant to sub- 
section (a), the Secretary of Defense may plan and exe- 
cute otherwise valid military training or operations 
(including training exercises undertaken pursuant to 
section 1206(a) of the National Defense Authorization 
Act for Fiscal Years 1990 and 1991 (Public Law 101-189; 
103 Stat. 1564 [10 U.S.C. 124 note])) for the purpose of 
aiding civilian law enforcement agencies. 

"(g) Relationship to Other Laws. — (1) The authority 
provided in this section for the support of counter-drug 
activities by the Department of Defense is in addition 
to, and except as provided in paragraph (2), not subject 
to the requirements of chapter 18 of title 10, United 
States Code. 

"(2) Support under this section shall be subject to the 
provisions of section 375 and, except as provided in sub- 
section (e), section 376 of title 10, United States Code. 

"(h) Congressional Notification of Facilities 
Projects. — (1) When a decision is made to carry out a 
military construction project described in paragraph 
(2), the Secretary of Defense shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of Senate and House of 
Representatives] written notice of the decision, includ- 
ing the justification for the project and the estimated 
cost of the project. The project may be commenced 
only after the end of the 21-day period beginning on the 
date on which the written notice is received by Con- 
gress. 

"(2) Paragraph (1) applies to an unspecified minor 
military construction project that — 

"(A) is intended for the construction, modification, 

or repair of any facility for the purposes set forth in 

subsection (b)(4); and 
"(B) has an estimated cost of more than $500,000. 

"(3) This subsection may not be construed as an au- 
thorization for the use of funds for any military con- 
struction project that would exceed the approved cost 
limitations of an unspecified minor military construc- 
tion project under section 2805(a)(2) of title 10, United 
States Code. 

"(i) Definitions Relating to Tribal Governments. — 
In this section: 

"(1) The term 'Indian tribe' means a federally rec- 
ognized Indian tribe. 

"(2) The term 'tribal government' means the gov- 
erning body of an Indian tribe, the status of whose 
land is 'Indian country' as defined in section 1151 of 
title 18, United States Code, or held in trust by the 
United States for the benefit of the Indian tribe. 

"(3) The term 'tribal law enforcement agency' 
means the law enforcement agency of a tribal govern- 
ment." 

[Pub. L. 111-383, div. A, title X, § 1015(b), Jan. 7, 2011, 
124 Stat. 4348, provided that: "The amendments made 
by subsection (a) [amending section 1004 of Pub. L. 
101-510, set out above] shall take effect on the date of 
the enactment of this Act [Jan. 7, 2011], and shall apply 
with respect to facilities projects for which a decision 
is made to be carried out on or after that date."] 

Communications Network 

Section 1103 of Pub. L. 100-456 related to integration 
of United States assets dedicated to interdiction of ille- 
gal drugs into an effective communications network, 
prior to repeal by Pub. L. 101-189, div. A, title XII, 
§ 1204(b), Nov. 29, 1989, 103 Stat. 1564. See section 1204(a) 
of Pub. L. 101-189 set out as a note under section 124 of 
this title. 

Enhanced Drug Interdiction and Enforcement Role 
for National Guard 

Section 1105 of Pub. L. 100-456 related to funding and 
training of National Guard for purpose of drug interdic- 
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tion and enforcement operations and for operation and 
maintenance of equipment and facilities for such pur- 
pose, prior to repeal by Pub. L. 101-189, div. A, title XII, 
§ 1207(b), Nov. 29, 1989, 103 Stat. 1566. See section 112 of 
Title 32, National Guard. 

Additional Department of Defense Drug Law 
Enforcement Assistance 

Pub. L. 99-570, title III, §3057, Oct. 27, 1986, 100 Stat. 
3207-77, provided that the Secretary of Defense was to 
submit to Congress, within 90 days after Oct. 27, 1986, a 
list of all forms of assistance that were to be made 
available by the Department of Defense to civilian drug- 
law enforcement and drug interdiction agencies and a 
plan for promptly lending equipment and rendering 
drug interdiction-related assistance included on the 
list, provided for congressional approval of the list and 
plan, required the Secretary to convene a conference of 
the heads of Government agencies with jurisdiction 
over drug law enforcement to determine the appro- 
priate distribution of the assets or other assistance to 
be made available by the Department to such agencies, 
and provided for monitoring of the Department's per- 
formance by the General Accounting Office. 

§ 375. Restriction on direct participation by mili- 
tary personnel 

The Secretary of Defense shall prescribe such 
regulations as may be necessary to ensure that 
any activity (including the provision of any 
equipment or facility or the assignment or de- 
tail of any personnel) under this chapter does 
not include or permit direct participation by a 
member of the Army, Navy, Air Force, or Ma- 
rine Corps in a search, seizure, arrest, or other 
similar activity unless participation in such ac- 
tivity by such member is otherwise authorized 
by law. 

(Added Pub. L. 97-86, title IX § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1116; amended Pub. L. 100-456, div. 
A, title XI, § 1104(a), Sept. 29, 1988, 102 Stat. 2045; 
Pub. L. 101-189, div. A, title XII, §1211, Nov. 29, 
1989, 103 Stat. 1567.) 

Amendments 

1989 — Pub. L. 101-189 substituted "any activity" for 
"the provision of any support", struck out "to any ci- 
vilian law enforcement official" after "any person- 
nel)", and substituted "a search, seizure, arrest," for "a 
search and seizure, an arrest,". 

1988 — Pub. L. 100-456 amended section generally. Prior 
to amendment, section read as follows: "The Secretary 
of Defense shall issue such regulations as may be nec- 
essary to insure that the provision of any assistance 
(including the provision of any equipment or facility or 
the assignment of any personnel) to any civilian law 
enforcement official under this chapter does not in- 
clude or permit direct participation by a member of the 
Army, Navy, Air Force, or Marine Corps in an interdic- 
tion of a vessel or aircraft, a search and seizure, arrest, 
or other similar activity unless participation in such 
activity by such member is otherwise authorized by 
law." 

§376. Support not to affect adversely military 
preparedness 

Support (including the provision of any equip- 
ment or facility or the assignment or detail of 
any personnel) may not be provided to any civil- 
ian law enforcement official under this chapter 
if the provision of such support will adversely 
affect the military preparedness of the United 
States. The Secretary of Defense shall prescribe 
such regulations as may be necessary to ensure 



that the provision of any such support does not 
adversely affect the military preparedness of the 
United States. 

(Added Pub. L. 97-86, title, IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1116; amended Pub. L. 100-456, div. 
A, title XI, § 1104(a), Sept. 29, 1988, 102 Stat. 2045.) 

Amendments 

1988— Pub. L. 100-456 substituted "Support" for "As- 
sistance" in section catchline and amended text gener- 
ally. Prior to amendment, text read as follows: "Assist- 
ance (including the provision of any equipment or facil- 
ity or the assignment of any personnel) may not be pro- 
vided to any civilian law enforcement official under 
this chapter if the provision of such assistance will ad- 
versely affect the military preparedness of the United 
States. The Secretary of Defense shall issue such regu- 
lations as may be necessary to insure that the provi- 
sion of any such assistance does not adversely affect 
the military preparedness of the United States." 

§ 377. Reimbursement 

(a) Subject to subsection (c), to the extent 
otherwise required by section 1535 of title 31 
(popularly known as the "Economy Act") or 
other applicable law, the Secretary of Defense 
shall require a civilian law enforcement agency 
to which support is provided under this chapter 
to reimburse the Department of Defense for that 
support. 

(b) (1) Subject to subsection (c), the Secretary 
of Defense shall require a Federal agency to 
which law enforcement support or support to a 
national special security event is provided by 
National Guard personnel performing duty 
under section 502(f) of title 32 to reimburse the 
Department of Defense for the costs of that sup- 
port, notwithstanding any other provision of 
law. No other provision of this chapter shall 
apply to such support. 

(2) Any funds received by the Department of 
Defense under this subsection as reimbursement 
for support provided by personnel of the Na- 
tional Guard shall be credited, at the election of 
the Secretary of Defense, to the following: 

(A) The appropriation, fund, or account used 
to fund the support. 

(B) The appropriation, fund, or account cur- 
rently available for reimbursement purposes. 

(c) An agency to which support is provided 
under this chapter or section 502(f) of title 32 is 
not required to reimburse the Department of De- 
fense for such support if the Secretary of De- 
fense waives reimbursement. The Secretary may 
waive the reimbursement requirement under 
this subsection if such support — 

(1) is provided in the normal course of mili- 
tary training or operations; or 

(2) results in a benefit to the element of the 
Department of Defense or personnel of the Na- 
tional Guard providing the support that is sub- 
stantially equivalent to that which would 
otherwise be obtained from military oper- 
ations or training. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1116; amended Pub. L. 100-456, div. 
A, title XI, § 1104(a), Sept. 29, 1988, 102 Stat. 2045; 
Pub. L. 110-181, div. A, title X, §1061, Jan. 28, 
2008, 122 Stat. 319.) 
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Amendments 

2008— Subsec. (a). Pub. L. 110-181, §1061(1), substituted 
"Subject to subsection (c), to the extent" for "To the 

6 X 1 6 1 1 u " 

Subsecs. (b), (c). Pub. L. 110-181, §1061(2), added sub- 
sees, (b) and (c) and struck out former subsec. (b) which 
read as follows: "An agency to which support is pro- 
vided under this chapter is not required to reimburse 
the Department of Defense for such support if such sup- 
port — 

"(1) is provided in the normal course of military 
training or operations; or 

"(2) results in a benefit to the element of the De- 
partment of Defense providing the support that is 
substantially equivalent to that which would other- 
wise be obtained from military operations or train- 
ing." 

1988 — Pub. L. 100^56 amended section generally. Prior 
to amendment, section read as follows: "The Secretary 
of Defense shall issue regulations providing that reim- 
bursement may be a condition of assistance to a civil- 
ian law enforcement official under this chapter." 

§ 378. Nonpreemption of other law 

Nothing in this chapter shall be construed to 
limit the authority of the executive branch in 
the use of military personnel or equipment for 
civilian law enforcement purposes beyond that 
provided by law before December 1, 1981. 

(Added Pub. L. 97-86, title IX, § 905(a)(1), Dec. 1, 
1981, 95 Stat. 1116; amended Pub. L. 98-525, title 
XIV, §1405(10), Oct. 19, 1984, 98 Stat. 2622; Pub. L. 
100-456, div. A, title XI, § 1104(a), Sept. 29, 1988, 
102 Stat. 2045.) 

Amendments 

1988 — Pub. L. 100-456 reenacted section without 
change. 

1984— Pub. L. 98-525 substituted "before December 1, 
1981" for "prior to the enactment of this chapter". 

§379. Assignment of Coast Guard personnel to 
naval vessels for law enforcement purposes 

(a) The Secretary of Defense and the Secretary 
of Homeland Security shall provide that there 
be assigned on board every appropriate surface 
naval vessel at sea in a drug-interdiction area 
members of the Coast Guard who are trained in 
law enforcement and have powers of the Coast 
Guard under title 14, including the power to 
make arrests and to carry out searches and sei- 
zures. 

(b) Members of the Coast Guard assigned to 
duty on board naval vessels under this section 
shall perform such law enforcement functions 
(including drug-interdiction functions) — 

(1) as may be agreed upon by the Secretary 
of Defense and the Secretary of Homeland Se- 
curity; and 

(2) as are otherwise within the jurisdiction 
of the Coast Guard. 

(c) No fewer than 500 active duty personnel of 
the Coast Guard shall be assigned each fiscal 
year to duty under this section. However, if at 
any time the Secretary of Homeland Security, 
after consultation with the Secretary of De- 
fense, determines that there are insufficient 
naval vessels available for purposes of this sec- 
tion, such personnel may be assigned other duty 
involving enforcement of laws listed in section 
374(b)(4)(A) of this title. 

(d) In this section, the term "drug-interdiction 
area" means an area outside the land area of the 



United States (as defined in section 374(b)(4)(B) 
of this title) in which the Secretary of Defense 
(in consultation with the Attorney General) de- 
termines that activities involving smuggling of 
drugs into the United States are ongoing. 

(Added Pub. L. 99-570, title III, § 3053(b)(1), Oct. 
27, 1986, 100 Stat. 3207-75; amended Pub. L. 
100-456, div. A, title XI, § 1104(a), Sept. 29, 1988, 
102 Stat. 2045; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsecs. (a), (b)(1), (c). Pub. L. 107-296 sub- 
stituted "of Homeland Security" for "of Transpor- 
tation". 

1988 — Pub. L. 100-456 amended section generally, sub- 
stituting "every appropriate surface naval vessel" for 
"appropriate surface naval vessels" in subsec. (a), sub- 
stituting "section 374(b)(4)(A)" for "section 374(a)(1)" in 
subsec. (c), and inserting "(as defined in section 
374(b)(4)(B) of this title)" in subsec. (d). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§380. Enhancement of cooperation with civilian 
law enforcement officials 

(a) The Secretary of Defense, in cooperation 
with the Attorney General, shall conduct an an- 
nual briefing of law enforcement personnel of 
each State (including law enforcement personnel 
of the political subdivisions of each State) re- 
garding information, training, technical sup- 
port, and equipment and facilities available to 
civilian law enforcement personnel from the De- 
partment of Defense. 

(b) Each briefing conducted under subsection 
(a) shall include the following: 

(1) An explanation of the procedures for ci- 
vilian law enforcement officials — 

(A) to obtain information, equipment, 
training, expert advice, and other personnel 
support under this chapter; and 

(B) to obtain surplus military equipment. 

(2) A description of the types of information, 
equipment and facilities, and training and ad- 
vice available to civilian law enforcement offi- 
cials from the Department of Defense. 

(3) A current, comprehensive list of military 
equipment which is suitable for law enforce- 
ment officials from the Department of Defense 
or available as surplus property from the Ad- 
ministrator of General Services. 

(c) The Attorney General and the Adminis- 
trator of General Services shall — 

(1) establish or designate an appropriate of- 
fice or offices to maintain the list described in 
subsection (b)(3) and to furnish information to 
civilian law enforcement officials on the avail- 
ability of surplus military equipment; and 

(2) make available to civilian law enforce- 
ment personnel nationwide, tollfree telephone 
communication with such office or offices. 

(Added Pub. L. 100-180, div. A, title XII, § 1243(a), 
Dec. 4, 1987, 101 Stat. 1163; amended Pub. L. 
100-456, div. A, title XI, § 1104(a), Sept. 29, 1988, 
102 Stat. 2046.) 
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Amendments 

1988 — Pub. L. 100-456 amended section generally, sub- 
stituting provisions relating to annual briefing of law 
enforcement personnel of each State by Secretary of 
Defense and Attorney General and establishment of of- 
fices and telephone communication with those offices 
regarding surplus military equipment for provisions re- 
quiring the Secretary to report to Congress on the 
availability of assistance, etc., to civilian law enforce- 
ment and drug interdiction agencies and to convene a 
conference and requiring the Comptroller General to 
monitor and report on the Secretary's compliance with 
those requirements. 

§381. Procurement of equipment by State and 
local governments through the Department 
of Defense: equipment for counter-drug, 
homeland security, and emergency response 
activities 

(a) Procedures. — (1) The Secretary of Defense 
shall establish procedures in accordance with 
this subsection under which States and units of 
local government may purchase equipment suit- 
able for counter-drug, homeland security, and 
emergency response activities through the De- 
partment of Defense. The procedures shall re- 
quire the following: 

(A) Each State desiring to participate in a 
procurement of equipment suitable for 
counter-drug, homeland security, or emer- 
gency response activities through the Depart- 
ment of Defense shall submit to the Depart- 
ment, in such form and manner and at such 
times as the Secretary prescribes, the follow- 
ing: 

(i) A request for equipment. 

(ii) Advance payment for such equipment, 
in an amount determined by the Secretary 
based on estimated or actual costs of the 
equipment and administrative costs incurred 
by the Department. 

(B) A State may include in a request submit- 
ted under subparagraph (A) only the type of 
equipment listed in the catalog produced 
under subsection (c). 

(C) A request for equipment shall consist of 
an enumeration of the equipment that is de- 
sired by the State and units of local govern- 
ment within the State. The Governor of a 
State may establish such procedures as the 
Governor considers appropriate for admin- 
istering and coordinating requests for equip- 
ment from units of local government within 
the State. 

(D) A State requesting equipment shall be 
responsible for arranging and paying for ship- 
ment of the equipment to the State and local- 
ities within the State. 

(2) In establishing the procedures, the Sec- 
retary of Defense shall coordinate with the Gen- 
eral Services Administration and other Federal 
agencies for purposes of avoiding duplication of 
effort. 

(b) Reimbursement of Administrative 
Costs. — In the case of any purchase made by a 
State or unit of local government under the pro- 
cedures established under subsection (a), the 
Secretary of Defense shall require the State or 
unit of local government to reimburse the De- 
partment of Defense for the administrative costs 
to the Department of such purchase. 



(c) GSA Catalog. — The Administrator of Gen- 
eral Services, in coordination with the Sec- 
retary of Defense, shall produce and maintain a 
catalog of equipment suitable for counter-drug, 
homeland security, and emergency response ac- 
tivities for purchase by States and units of local 
government under the procedures established by 
the Secretary under this section. 

(d) Definitions. — In this section: 

(1) The term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern Mariana 
Islands, and any territory or possession of the 
United States. 

(2) The term "unit of local government" 
means any city, county, township, town, bor- 
ough, parish, village, or other general purpose 
political subdivision of a State; an Indian 
tribe which performs law enforcement or 
emergency response functions as determined 
by the Secretary of the Interior; or any agency 
of the District of Columbia government or the 
United States Government performing law en- 
forcement or emergency response functions in 
and for the District of Columbia or the Trust 
Territory of the Pacific Islands. 

(3) The term "equipment suitable for 
counter-drug, homeland security, and emer- 
gency response activities" has the meaning 
given such term in regulations prescribed by 
the Secretary of Defense. In prescribing the 
meaning of the term, the Secretary may not 
include any equipment that the Department of 
Defense does not procure for its own purposes 
and, in the case of equipment for homeland se- 
curity activities, may not include any equip- 
ment that is not found on the Authorized 
Equipment List published by the Department 
of Homeland Security. 

(Added Pub. L. 103-160, div. A, title XI, 
§ 1122(a)(1), Nov. 30, 1993, 107 Stat. 1754; amended 
Pub. L. 110-417, [div. A], title VIII, § 885(a), (b)(1), 
Oct. 14, 2008, 122 Stat. 4560, 4561.) 

Amendments 

2008— Pub. L. 110-417, § 885(b)(1), substituted "Procure- 
ment of equipment by State and local governments 
through the Department of Defense: equipment for 
counter-drug, homeland security, and emergency re- 
sponse activities" for "Procurement by State and local 
governments of law enforcement equipment suitable 
for counter-drug activities through the Department of 
Defense" in section catchline. 

Subsec. (a)(1). Pub. L. 110-417, § 885(a)(1), in introduc- 
tory provisions, struck out "law enforcement" before 
"equipment" and inserted ", homeland security, and 
emergency response" after "counter-drug", in subpar. 
(A), inserted ", homeland security, or emergency re- 
sponse" after "counter-drug" in introductory provi- 
sions and struck out "law enforcement" before "equip- 
ment" in cl. (i), in subpar. (C) struck out "law enforce- 
ment" before "equipment" wherever appearing, and in 
subpar. (D) struck out "law enforcement" before 
"equipment shall". 

Subsec. (c). Pub. L. 110-417, § 885(a)(2), struck out "law 
enforcement" before "equipment" and inserted 
", homeland security, and emergency response" after 
"counter-drug". 

Subsec. (d)(2), (3). Pub. L. 110-417, § 885(a)(3), in par. (2) 
inserted "or emergency response" after "law enforce- 
ment" in two places and in par. (3) struck out "law en- 
forcement" before "equipment suitable" and inserted 
", homeland security, and emergency response" after 
"counter-drug" and "and, in the case of equipment for 
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homeland security activities, may not include any 
equipment that is not found on the Authorized Equip- 
ment List published by the Department of Homeland 
Security" before period at end. 

Termination of Trust Territory op the Pacific 
Islands 

For termination of Trust Territory of the Pacific Is- 
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

Deadline for Establishing Procedures 

Pub. L. 103-160, div. A, title XI, § 1122(b), Nov. 30, 1993, 
107 Stat. 1755, directed the Secretary of Defense to es- 
tablish procedures under subsec. (a) of this section not 
later than six months after Nov. 30, 1993. 

§ 382. Emergency situations involving weapons of 
mass destruction 

(a) In General. — The Secretary of Defense, 
upon the request of the Attorney General, may 
provide assistance in support of Department of 
Justice activities relating to the enforcement of 
section 175, 229, or 2332a of title 18 during an 
emergency situation involving a weapon of mass 
destruction. Department of Defense resources, 
including personnel of the Department of De- 
fense, may be used to provide such assistance 
if— 

(1) the Secretary of Defense and the Attor- 
ney General jointly determine that an emer- 
gency situation exists; and 

(2) the Secretary of Defense determines that 
the provision of such assistance will not ad- 
versely affect the military preparedness of the 
United States. 

(b) Emergency Situations Covered. — In this 
section, the term "emergency situation involv- 
ing a weapon of mass destruction" means a cir- 
cumstance involving a weapon of mass destruc- 
tion — 

(1) that poses a serious threat to the inter- 
ests of the United States; and 

(2) in which — 

(A) civilian expertise and capabilities are 
not readily available to provide the required 
assistance to counter the threat imme- 
diately posed by the weapon involved; 

(B) special capabilities and expertise of the 
Department of Defense are necessary and 
critical to counter the threat posed by the 
weapon involved; and 

(C) enforcement of section 175, 229, or 2332a 
of title 18 would be seriously impaired if the 
Department of Defense assistance were not 
provided. 

(c) Forms of Assistance.— The assistance re- 
ferred to in subsection (a) includes the operation 
of equipment (including equipment made avail- 
able under section 372 of this title) to monitor, 
contain, disable, or dispose of the weapon in- 
volved or elements of the weapon. 

(d) Regulations.— (1) The Secretary of De- 
fense and the Attorney General shall jointly 
prescribe regulations concerning the types of as- 
sistance that may be provided under this sec- 
tion. Such regulations shall also describe the ac- 
tions that Department of Defense personnel may 
take in circumstances incident to the provision 
of assistance under this section. 

(2)(A) Except as provided in subparagraph (B), 
the regulations may not authorize the following 
actions: 



(i) Arrest. 

(ii) Any direct participation in conducting a 
search for or seizure of evidence related to a 
violation of section 175, 229, or 2332a of title 18. 

(iii) Any direct participation in the collec- 
tion of intelligence for law enforcement pur- 
poses. 

(B) The regulations may authorize an action 
described in subparagraph (A) to be taken under 
the following conditions: 

(i) The action is considered necessary for the 
immediate protection of human life, and civil- 
ian law enforcement officials are not capable 
of taking the action. 

(ii) The action is otherwise authorized under 
subsection (c) or under otherwise applicable 
law. 

(e) Reimbursements.— The Secretary of De- 
fense shall require reimbursement as a condition 
for providing assistance under this section to 
the extent required under section 377 of this 
title. 

(f) Delegations of Authority.— (1) Except to 
the extent otherwise provided by the Secretary 
of Defense, the Deputy Secretary of Defense 
may exercise the authority of the Secretary of 
Defense under this section. The Secretary of De- 
fense may delegate the Secretary's authority 
under this section only to an Under Secretary of 
Defense or an Assistant Secretary of Defense 
and only if the Under Secretary or Assistant 
Secretary to whom delegated has been des- 
ignated by the Secretary to act for, and to exer- 
cise the general powers of, the Secretary. 

(2) Except to the extent otherwise provided by 
the Attorney General, the Deputy Attorney 
General may exercise the authority of the At- 
torney General under this section. The Attorney 
General may delegate that authority only to the 
Associate Attorney General or an Assistant At- 
torney General and only if the Associate Attor- 
ney General or Assistant Attorney General to 
whom delegated has been designated by the At- 
torney General to act for, and to exercise the 
general powers of, the Attorney General. 

(g) Relationship to Other Authority.— Noth- 
ing in this section shall be construed to restrict 
any executive branch authority regarding use of 
members of the armed forces or equipment of 
the Department of Defense that was in effect be- 
fore September 23, 1996. 

(Added Pub. L. 104-201, div. A, title XIV, 
§ 1416(a)(1), Sept. 23, 1996, 110 Stat. 2721; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(6), Nov. 18, 
1997, 111 Stat. 1900; Pub. L. 111-383, div. A, title 
X, §1075(b)(10)(A), (B), Jan. 7, 2011, 124 Stat. 4369; 
Pub. L. 112-81, div. A, title X, §1089, Dec. 31, 2011, 
125 Stat. 1603.) 

Amendments 

2011— Pub. L. 111-383, § 1075(b)(10)(B), struck out 
"chemical or biological" before "weapons" in section 
catchline. 

Subsec. (a). Pub. L. 112-81 struck out "biological or 
chemical" before "weapon of mass destruction" in in- 
troductory provisions. 

Pub. L. 111-383, §1075(b)(10)(A), substituted "section 
175, 229, or 2332a" for "section 175 or 2332c". 

Subsec. (b). Pub. L. 112-81 struck out "biological or 
chemical" before "weapon of mass destruction" in two 
places in introductory provisions. 
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Subsecs. (b)(2)(C), (d)(2)(A)(ii). Pub. L. 111-383, 
§1075(b)(10)(A), substituted "section 175, 229, or 2332a" 
for "section 175 or 2332c". 

1997— Subsec. (g). Pub. L. 105-85 substituted "Septem- 
ber 23, 1996" for "the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 1997". 

Military Assistance to Civil Authorities To 
Respond to Act or Threat of Terrorism 

Pub. L. 106-65, div. A, title X, §1023, Oct. 5, 1999, 113 
Stat. 747, authorized the Secretary of Defense, upon the 
request of the Attorney General, to provide assistance 
to civil authorities in responding to an act of terrorism 
or threat of an act of terrorism within the United 
States, if the Secretary determined that certain condi- 
tions were met, subject to reimbursement and limita- 
tions on funding and personnel, and provided that this 
authority applied between Oct. 1, 1999, and Sept. 30, 
2004. 

CHAPTER 20— HUMANITARIAN AND OTHER 
ASSISTANCE 

Sec. 

401. Humanitarian and civic assistance provided 

in conjunction with military operations. 

402. Transportation of humanitarian relief sup- 

plies to foreign countries. 
[403. Repealed.] 

404. Foreign disaster assistance. 

405. Use of Department of Defense funds for 

United States share of costs of United Na- 
tions peacekeeping activities: limitation. 
[406. Renumbered.] 

407. Humanitarian demining assistance and stock- 

piled conventional munitions assistance: 
authority; limitations. 

408. Equipment and training of foreign personnel 

to assist in Department of Defense account- 
ing for missing United States Government 
personnel. 

409. Center for Complex Operations. 
[410. Repealed.] 

Prior Provisions 

Chapter was comprised of subchapter I, sections 401 
to 404, and subchapter II, section 410, prior to amend- 
ment by Pub. L. 104-106, div. A, title V, § 571(c), Feb. 10, 
1996, 110 Stat. 353, which struck out headings for sub- 
chapters I and II. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1092(b)(2), Dec. 
31, 2011, 125 Stat. 1606, added item 407 and struck out 
former item 407 "Humanitarian demining assistance: 
authority; limitations". 

2008— Pub. L. 110-417, [div. A], title X, § 1031(b), Oct. 
14, 2008, 122 Stat. 4590, added item 409. 

Pub. L. 110-181, div. A, title XII, § 1207(b), Jan. 28, 2008, 
122 Stat. 367, added item 408. 

2006— Pub. L. 109-364, div. A, title XII, § 1203(b)(2), Oct. 
17, 2006, 120 Stat. 2415, added item 407. 

1996— Pub. L. 104-106, div. A, title X, § 1061(g)(2), title 
XIII, § 1301(b), Feb. 10, 1996, 110 Stat. 443, 473, which di- 
rected amendment of table of sections at beginning of 
subchapter I of this chapter by striking out item 403 
and adding item 405, were executed by striking out 
item 403 "International peacekeeping activities" and 
adding item 405 in analysis for this chapter to reflect 
the probable intent of Congress and amendments by 
Pub. L. 104-106, § 571(c)(1), (2). See below. 

Pub. L. 104-106, div. A, title V, § 571(c)(1), (2), Feb. 10, 
1996, 110 Stat. 353, struck out subchapter analysis, con- 
sisting of items for subchapter I "Humanitarian Assist- 
ance" and subchapter II "Civil-Military Cooperation" 
and struck out subchapter I heading "HUMANITARIAN 
ASSISTANCE". 

1994— Pub. L. 103-337, div. A, title XIV, § 1412(b), Oct. 
5, 1994, 108 Stat. 2913, added item 404. 



1992— Pub. L. 102-484, div. A, title X, § 1081(b)(2), title 
XIII, § 1342(c)(2), Oct. 23, 1992, 106 Stat. 2516, 2558, added 
subchapter analysis, subchapter I heading, and item 
403. 

1987— Pub. L. 100-180, div. A, title III, §332(b)(6), Dec. 
4, 1987, 101 Stat. 1080, substituted "HUMANITARIAN 
AND OTHER ASSISTANCE" for "HUMANITARIAN 
AND CIVIC ASSISTANCE PROVIDED IN CONJUNC- 
TION WITH MILITARY OPERATIONS" in chapter 
heading, "Humanitarian and civic assistance provided 
in conjunction with military operations" for "Armed 
forces participation in humanitarian and civic assist- 
ance activities" in item 401, and "Transportation of hu- 
manitarian relief supplies to foreign countries" for 
"Approval of Secretary of State" in item 402, and 
struck out items 403 "Payment of expenses", 404 "An- 
nual report to Congress", 405 "Definition of humani- 
tarian and civic assistance", and 406 "Expenditure limi- 
tation". 

§401. Humanitarian and civic assistance pro- 
vided in conjunction with military oper- 
ations 

(a) (1) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of a military 
department may carry out humanitarian and 
civic assistance activities in conjunction with 
authorized military operations of the armed 
forces in a country if the Secretary concerned 
determines that the activities will promote — 

(A) the security interests of both the United 
States and the country in which the activities 
are to be carried out; and 

(B) the specific operational readiness skills 
of the members of the armed forces who par- 
ticipate in the activities. 

(2) Humanitarian and civic assistance activi- 
ties carried out under this section shall com- 
plement, and may not duplicate, any other form 
of social or economic assistance which may be 
provided to the country concerned by any other 
department or agency of the United States. 
Such activities shall serve the basic economic 
and social needs of the people of the country 
concerned. 

(3) Humanitarian and civic assistance may not 
be provided under this section (directly or indi- 
rectly) to any individual, group, or organization 
engaged in military or paramilitary activity. 

(b) Humanitarian and civic assistance may not 
be provided under this section to any foreign 
country unless the Secretary of State specifi- 
cally approves the provision of such assistance. 

(c) (1) Expenses incurred as a direct result of 
providing humanitarian and civic assistance 
under this section to a foreign country shall be 
paid for out of funds specifically appropriated 
for such purpose. 

[(2), (3) Repealed. Pub. L. 109-364, div. A, title 
XII, § 1203(a)(3), Oct. 17, 2006, 120 Stat. 2413.] 

(4) Nothing in this section may be interpreted 
to preclude the incurring of minimal expendi- 
tures by the Department of Defense for purposes 
of humanitarian and civic assistance out of 
funds other than funds appropriated pursuant to 
paragraph (1), except that funds appropriated to 
the Department of Defense for operation and 
maintenance (other than funds appropriated 
pursuant to such paragraph) may be obligated 
for humanitarian and civic assistance under this 
section only for incidental costs of carrying out 
such assistance. 



§401 



TITLE 10— ARMED FORCES 



Page 224 



(d) The Secretary of Defense shall submit to 
the Committee on Armed Services and the Com- 
mittee on Foreign Relations of the Senate and 
the Committee on Armed Services and the Com- 
mittee on International Relations of the House 
of Representatives a report, not later than 
March 1 of each year, on activities carried out 
under this section during the preceding fiscal 
year. The Secretary shall include in each such 
report — 

(1) a list of the countries in which humani- 
tarian and civic assistance activities were car- 
ried out during the preceding fiscal year; 

(2) the type and description of such activi- 
ties carried out in each country during the 
preceding fiscal year; and 

(3) the amount expended in carrying out 
each such activity in each such country during 
the preceding fiscal year. 

(e) In this section, the term "humanitarian 
and civic assistance" means any of the follow- 
ing: 

(1) Medical, surgical, dental, and veterinary 
care provided in areas of a country that are 
rural or are underserved by medical, surgical, 
dental, and veterinary professionals, respec- 
tively, including education, training, and 
technical assistance related to the care pro- 
vided. 

(2) Construction of rudimentary surface 
transportation systems. 

(3) Well drilling and construction of basic 
sanitation facilities. 

(4) Rudimentary construction and repair of 
public facilities. 

(Added Pub. L. 99-661, div. A, title III, § 333(a)(1), 
Nov. 14, 1986, 100 Stat. 3857; amended Pub. L. 
100-180, div. A, title III, §332(b)(l)-(5), Dec. 4, 
1987, 101 Stat. 1080; Pub. L. 100-456, div. A, title 

XII, § 1233(g)(1), Sept. 29, 1988, 102 Stat. 2058; Pub. 
L. 103-160, div. A, title XI, § 1182(a)(1), title XV, 
§ 1504(b), Nov. 30, 1993, 107 Stat. 1771, 1839; Pub. L. 
104-106, div. A, title XIII, § 1313(a), (b), title XV, 
§ 1502(a)(8), Feb. 10, 1996, 110 Stat. 474, 475, 503; 
Pub. L. 104-201, div. A, title X, § 1074(a)(2), title 

XIII, §1304, Sept. 23, 1996, 110 Stat. 2658, 2704; 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 106-398, §1 [[div. A], 
title XII, §1235], Oct. 30, 2000, 114 Stat. 1654, 
1654A-331; Pub. L. 108-375, div. A, title XII, §1221, 
Oct. 28, 2004, 118 Stat. 2089; Pub. L. 109-163, div. 
A, title XII, §1201, Jan. 6, 2006, 119 Stat. 3455; 
Pub. L. 109-364, div. A, title XII, § 1203(a), Oct. 17, 
2006, 120 Stat. 2413.) 

Amendments 

2006— Subsec. (a)(4). Pub. L. 109-364, § 1203(a)(1), struck 
out par. (4) which read as follows: "The Secretary of 
Defense shall ensure that no member of the armed 
forces, while providing' assistance under this section 
that is described in subsection (e)(5) — 

"(A) engages in the physical detection, lifting, or 
destroying of landmines or other explosive remnants 
of war (unless the member does so for the concurrent 
purpose of supporting a United States military oper- 
ation); or 

"(B) provides such assistance as part of a military 
operation that does not involve the armed forces." 
Subsec. (b). Pub. L. 109-364, § 1203(a)(2), struck out 
"(1)" before "Humanitarian" and struck out par. (2) 
which read as follows: "Any authority provided under 
any other provision of law to provide assistance that is 



described in subsection (e)(5) to a foreign country shall 
be carried out in accordance with, and subject to, the 
limitations prescribed in this section. Any such provi- 
sion may be construed as superseding a provision of 
this section only if, and to the extent that, such provi- 
sion specifically refers to this section and specifically 
identifies the provision of this section that is to be con- 
sidered superseded or otherwise inapplicable under such 
provision." 

Subsec. (c)(2). Pub. L. 109-364, § 1203(a)(3), struck out 
par. (2) which read as follows: "Expenses covered by 
paragraph (1) include the following expenses incurred 
in providing assistance described in subsection (e)(5): 
"(A) Travel, transportation, and subsistence ex- 
penses of Department of Defense personnel providing 
such assistance. 

"(B) The cost of any equipment, services, or sup- 
plies acquired for the purpose of carrying out or sup- 
porting the activities described in subsection (e)(5), 
including any nonlethal, individual, or small-team 
equipment or supplies for clearing landmines or other 
explosive remnants of war that are to be transferred 
or otherwise furnished to a foreign country in fur- 
therance of the provision of assistance under this sec- 
tion." 

Subsec. (c)(3). Pub. L. 109-364, § 1203(a)(3), struck out 
par. (3) which read as follows: "The cost of equipment, 
services, and supplies provided in any fiscal year under 
paragraph (2)(B) may not exceed $10,000,000." 

Pub. L. 109-163, §1201(a), substituted "$10,000,000" for 
"$5,000,000". 

Subsec. (e)(1). Pub. L. 109-163, §1201(b), inserted "sur- 
gical," before "dental," in two places and ", including 
education, training, and technical assistance related to 
the care provided" before period at end. 

Subsec. (e)(5). Pub. L. 109-364, § 1203(a)(4), struck out 
par. (5) which read as follows: "Detection and clearance 
of landmines and other explosive remnants of war, in- 
cluding activities relating to the furnishing of edu- 
cation, training, and technical assistance with respect 
to the detection and clearance of landmines and other 
explosive remnants of war." 

2004— Subsec. (a)(4)(A). Pub. L. 108-375, § 1221(b)(1), in- 
serted "or other explosive remnants of war" after 
"landmines". 

Subsec. (c)(2)(B). Pub. L. 108-375, § 1221(b)(2), sub- 
stituted "equipment or supplies for clearing landmines 
or other explosive remnants of war" for "landmine 
clearing equipment or supplies". 

Subsec. (e)(5). Pub. L. 108-375, §1221(a), inserted "and 
other explosive remnants of war" after "landmines" in 
two places. 

2000— Subsec. (e)(1). Pub. L. 106-398 substituted "areas 
of a country that are rural or are underserved by medi- 
cal, dental, and veterinary professionals, respectively" 
for "rural areas of a country". 

1999 — Subsec. (d). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security" in introductory provisions. 

1996— Subsec. (a)(4). Pub. L. 104-201, § 1074(a)(2)(A), 
substituted "armed forces" for "Armed Forces" in two 
places. 

Pub. L. 104-106, § 1313(b), added par. (4). 

Subsec. (b). Pub. L. 104-201, § 1304(b), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (c)(2) to (4). Pub. L. 104-201, § 1304(a), added 
pars. (2) and (3) and redesignated former par. (2) as (4). 

Subsec. (d). Pub. L. 104-106, § 1502(a)(8), substituted 
"Committee on Armed Services and the Committee on 
Foreign Relations of the Senate and the Committee on 
National Security and the Committee on International 
Relations" for "Committees on Armed Services and 
Foreign Relations of the Senate and to the Committees 
on Armed Services and Foreign Affairs". 

Subsec. (e). Pub. L. 104-201, § 1074(a)(2)(B), inserted 
"any of the following" after "means" in introductory 
provisions. 

Pub. L. 104-106, § 1313(a)(1), substituted "means:" for 
"means — " in introductory provisions. 

Subsec. (e)(1). Pub. L. 104-106, § 1313(a)(2), (3), sub- 
stituted "Medical" for "medical" and "country." for 
"country;". 
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Subsec. (e)(2). Pub. L. 104-106, § 1313(a)(2), (3), sub- 
stituted "Construction" for "construction" and "sys- 
tems." for "systems;". 

Subsec. (e)(3). Pub. L. 104-106, § 1313(a)(2), (4), sub- 
stituted "Well" for "well" and "facilities." for "facili- 
ties; and". 

Subsec. (e)(4). Pub. L. 104-106, § 1313(a)(2), substituted 
"Rudimentary" for "rudimentary". 

Subsec. (e)(5). Pub. L. 104-106, § 1313(a)(5), added par. 
(5). 

1993— Subsec. (c)(2). Pub. L. 103-160, § 1504(b), inserted 
before period ", except that funds appropriated to the 
Department of Defense for operation and maintenance 
(other than funds appropriated pursuant to such para- 
graph) may be obligated for humanitarian and civic as- 
sistance under this section only for incidental costs of 
carrying' out such assistance". 

Subsec. (f). Pub. L. 103-160, § 1182(a)(1), struck out sub- 
sec. (f) which read as follows: "Not more than 
$16,400,000 may be obligated or expended for the pur- 
poses of this section during fiscal years 1987 through 
1991." 

1988— Subsec. (c)(2). Pub. L. 100-456 substituted "para- 
graph (1)" for "subsection (a)". 

1987— Pub. L. 100-180, § 332(b)(1)(A), substituted "Hu- 
manitarian and civic assistance provided in conjunc- 
tion with military operations" for "Armed forces par- 
ticipation in humanitarian and civic assistance activi- 
ties" in section catchline. 

Subsec. (a). Pub. L. 100-180, § 332(b)(1)(B), (C), (5), re- 
designated former subsec. (a) as par. (1) and former els. 
(1) and (2) as els. (A) and (B), respectively, redesignated 
former subsecs. (b) and (c) as pars. (2) and (3), respec- 
tively, and substituted "section" for "chapter" wher- 
ever appearing. 

Subsec. (b). Pub. L. 100-180, § 332(b)(2), (5), struck out 
section catchline of former section 402 "Approval of 
Secretary of State", designated text of former section 
402 as subsec. (b) of this section, and substituted "sec- 
tion" for "chapter". 

Subsec. (c). Pub. L. 100-180, § 332(b)(3), (5), struck out 
section catchline of former section 403 "Payment of ex- 
penses", redesignated former section 403(a) and (b) as 
subsec. (c)(1) and (2), respectively, of this section, and 
substituted "section" for "chapter" wherever appear- 
ing. 

Subsec. (d). Pub. L. 100-180, § 332(b)(4), (5), struck out 
section catchline of former section 404 "Annual report 
to Congress", designated text of former section 404 as 
subsec. (d) of this section, and substituted "section" for 
"chapter". 

Subsec. (e). Pub. L. 100-180, § 332(b)(4), (5), struck out 
section catchline of former section 405 "Definition of 
humanitarian and civic assistance", designated text of 
former section 405 as subsec. (e) of this section, and 
substituted "section" for "chapter". 

Subsec. (f). Pub. L. 100-180, § 332(b)(4), (5), struck out 
section catchline of former section 406 "Expenditure 
limitation", designated text of former section 406 as 
subsec. (f) of this section, and substituted "section" for 
"chapter". 

Change op Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

Humanitarian Assistance Program for Clearing 
Landmines 

Pub. L. 103-337, div. A, title XIV, §1413, Oct. 5, 1994, 
108 Stat. 2913, required Secretary of Defense to carry 
out program for humanitarian purposes to provide as- 
sistance to other nations in detection and clearance of 
landmines, specified that such assistance was to be pro- 
vided through instruction, education, training, and ad- 
vising of personnel of those nations in procedures de- 
termined effective for detecting and clearing land- 
mines, specified forms of assistance, required Secretary 



to ensure that no member of Armed Forces engaged in 
physical detection, lifting, or destroying of landmines 
(unless done for concurrent purpose of supporting 
United States military operations) or gave such assist- 
ance as part of military operation not involving Armed 
Forces, made funds available, specified uses of funds, 
and required Secretary to provide notice to Congress of 
activities carried out under the program, prior to re- 
peal by Pub. L. 104-106, div. A, title XIII, § 1313(c), Feb. 
10, 1996, 110 Stat. 475. 

Humanitarian and Civic Assistance 

Section 1504 of Pub. L. 103-160 provided that: 
"(a) Regulations. — The regulations required to be 
prescribed under section 401 of title 10, United States 
Code, shall be prescribed not later than March 1, 1994. 
In prescribing such regulations, the Secretary of De- 
fense shall consult with the Secretary of State. 

"(b) Limitation on Use of Funds. — [Amended section 
401(c)(2) of this title.] 

"(c) Notifications Regarding Humanitarian Re- 
lief. — Any notification provided to the appropriate 
congressional committees with respect to assistance 
activities under section 2551 [now 2561] of title 10, 
United States Code, shall include a detailed description 
of any items for which transportation is provided that 
are excess nonlethal supplies of the Department of De- 
fense, including the quantity, acquisition value, and 
value at the time of the transportation of such items. 

"(d) Report on Humanitarian Assistance Activi- 
ties. — (1) The Secretary of Defense shall submit to the 
appropriate congressional committees a report on the 
activities planned to be carried out by the Department 
of Defense during fiscal year 1995 under sections 401, 
402, 2547 [now 2557], and 2551 [now 2561] of title 10, 
United States Code. The report shall include informa- 
tion, developed after consultation with the Secretary of 
State, on the distribution of excess nonlethal supplies 
transferred to the Secretary of State during fiscal year 
1993 pursuant to section 2547 of that title. 

"(2) The report shall be submitted at the same time 
that the President submits the budget for fiscal year 
1995 to Congress pursuant to section 1105 of title 31, 
United States Code. 

"(e) Authorization of Appropriations. — The funds 
authorized to be appropriated by section 301(18) [107 
Stat. 1616] shall be available to carry out humanitarian 
and civic assistance activities under sections 401, 402, 
and 2551 [now 2561] of title 10, United States Code. 

"(f) Appropriate Congressional Committees. — In 
this section, the term 'appropriate congressional com- 
mittees' means — 

"(1) the Committee on Appropriations, the Commit- 
tee on Armed Services [now Committee on National 
Security], and the Committee on Foreign Affairs of 
the House of Representatives; and 

"(2) the Committee on Appropriations, the Commit- 
tee on Armed Services, and the Committee on For- 
eign Relations of the Senate." 

Humanitarian Assistance; Emergency 
Transportation of Individuals 

Pub. L. 102-396, title II, Oct. 6, 1992, 106 Stat. 1884, pro- 
vided: "That where required and notwithstanding any 
other provision of law, funds made available under this 
heading [Humanitarian Assistance] for fiscal year 1993 
or thereafter, shall be available for emergency trans- 
portation of United States or foreign nationals or the 
emergency transportation of humanitarian relief per- 
sonnel in conjunction with humanitarian relief oper- 
ations." 

Appropriation of Funds for Humanitarian and 
Civic Assistance; Annual Report to Congress on 
Obligations; Use of Civic Action Teams in Trust 
Territories of Pacific Islands and Freely Asso- 
ciated States of Micronesia 

Pub. L. 109-148, div. A, title VIII, §8009, Dec. 30, 2005, 
119 Stat. 2699, which appropriated funds pursuant to 
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this section and authorized obligations for humani- 
tarian and civic assistance costs under this chapter, 
with such obligations being reported as required by 
subsec. (d) of this section, and authorized the use of 
Civic Action Teams for the provision of assistance in 
the Trust Territories of the Pacific Islands and freely 
associated states of Micronesia and the provision of 
medical services at Army medical facilities in Hawaii 
upon a determination by the Secretary of the Army, 
was from the Department of Defense Appropriations 
Act, 2006 and was repeated in provisions of subsequent 
appropriations acts which are not set out in the Code. 
Similar provisions were contained in the following 
prior appropriations acts: 

Pub. L. 108-287, title VIII, §8009, Aug. 5, 2004, 118 Stat. 
971. 

Pub. L. 108-87, title VIII, §8009, Sept. 30, 2003, 117 Stat. 
1073. 

Pub. L. 107-248, title VIII, § 8009, Oct. 23, 2002, 116 Stat. 
1538. 

Pub. L. 107-117, div. A, title VIII, §8009, Jan. 10, 2002, 
115 Stat. 2249, as amended by Pub. L. 108-136, div. A, 
title X, §1031(j), Nov. 24, 2003, 117 Stat. 1605. 

Pub. L. 106-259, title VIII, §8009, Aug. 9, 2000, 114 Stat. 
676. 

Pub. L. 106-79, title VIII, §8009, Oct. 25, 1999, 113 Stat. 
1232. 

Pub. L. 105-262, title VIII, §8009, Oct. 17, 1998, 112 Stat. 
2298. 

Pub. L. 105-56, title VIII, §8009, Oct. 8, 1997, 111 Stat. 
1222. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8010], Sept. 30, 1996, 110 Stat. 3009-71, 3009-90. 

Pub. L. 104-61, title VIII, §8011, Dec. 1, 1995, 109 Stat. 
653. 

Pub. L. 103-335. title VIII, §8011, Sept. 30, 1994, 108 
Stat. 2619. 

Pub. L. 103-139, title VIII, §8012, Nov. 11, 1993, 107 
Stat. 1439. 

Pub. L. 102-396, title IX, §9021, Oct. 6, 1992, 106 Stat. 
1904. 

Pub. L. 102-172, title VIII, §8021, Nov. 26, 1991, 105 
Stat. 1175. 

Pub. L. 101-511, title VIII, §8021, Nov. 5, 1990, 104 Stat. 
1879. 

Pub. L. 101-165, title IX, §9031, Nov. 21, 1989, 103 Stat. 
1135. 

Pub. L. 100-463, title VIII, §8051, Oct. 1, 1988, 102 Stat. 
2270-25. 

Pub. L. 100-202, §101(b) [title VIII, §8063], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-73. 

§ 402. Transportation of humanitarian relief sup- 
plies to foreign countries 

(a) Notwithstanding- any other provision of 
law, and subject to subsection (b), the Secretary 
of Defense may transport to any country, with- 
out charge, supplies which have been furnished 
by a nongovernmental source and which are in- 
tended for humanitarian assistance. Such sup- 
plies may be transported only on a space avail- 
able basis. 

(b) (1) The Secretary may not transport sup- 
plies under subsection (a) unless the Secretary 
determines that — 

(A) the transportation of such supplies is 
consistent with the foreign policy of the 
United States; 

(B) the supplies to be transported are suit- 
able for humanitarian purposes and are in usa- 
ble condition; 

(C) there is a legitimate humanitarian need 
for such supplies by the people or entity for 
whom they are intended; 

(D) the supplies will in fact be used for hu- 
manitarian purposes; and 



(E) adequate arrangements have been made 
for the distribution or use of such supplies in 
the destination country. 

(2) The President shall establish procedures 
for making the determinations required under 
paragraph (1). Such procedures shall include in- 
spection of supplies before acceptance for trans- 
port. 

(3) It shall be the responsibility of the entity 
requesting the transport of supplies under this 
section to ensure that the supplies are suitable 
for transport. 

(c) (1) Supplies transported under this section 
may be distributed by an agency of the United 
States Government, a foreign government, an 
international organization, or a private non- 
profit relief organization. 

(2) Supplies transported under this section 
may not be distributed, directly or indirectly, to 
any individual, group, or organization engaged 
in a military or paramilitary activity. 

(d) (1) The Secretary of Defense may use the 
authority provided by subsection (a) to trans- 
port supplies intended for use to respond to, or 
mitigate the effects of, an event or condition, 
such as an oil spill, that threatens serious harm 
to the environment, but only if other sources to 
provide such transportation are not readily 
available. 

(2) Notwithstanding subsection (a), the Sec- 
retary of Defense may require reimbursement 
for costs incurred by the Department of Defense 
to transport supplies under this subsection. 

(e) Not later than July 31 each year, the Sec- 
retary of State shall submit to the Committee 
on Armed Services and the Committee on For- 
eign Relations of the Senate and the Committee 
on Armed Services and the Committee on Inter- 
national Relations of the House of Representa- 
tives a report identifying the origin, contents, 
destination, and disposition of all supplies 
transported under this section during the 12- 
month period ending on the preceding June 30. 

(Added Pub. L. 100-180, div. A, title III, § 332(a), 
Dec. 4, 1987, 101 Stat. 1079; amended Pub. L. 
101-510, div. A, title XIII, §1311(2), Nov. 5, 1990, 
104 Stat. 1669; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(8), Feb. 10, 1996, 110 Stat. 503; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title III, § 312(a), 
(b), Nov. 24, 2003, 117 Stat. 1429.) 

Prior Provisions 

A prior section 402 was renumbered section 401(b) of 
this title. 

Amendments 

2003— Subsec. (b)(1)(C). Pub. L. 108-136, § 312(b)(1), in- 
serted "or entity" after "people". 

Subsec. (b)(1)(E). Pub. L. 108-136, § 312(b)(2), inserted 
"or use" after "distribution". 

Subsec. (b)(3). Pub. L. 108-136, § 312(b)(3), substituted 
"entity requesting the transport of supplies under this 
section to ensure that the supplies" for "donor to en- 
sure that supplies to be transported under this sec- 
tion". 

Subsecs. (d), (e). Pub. L. 108-136, § 312(a), added subsec. 
(d) and redesignated former subsec. (d) as (e). 

1999 — Subsec. (d). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (d). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services and the Committee on For- 
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eign Relations of the Senate and the Committee on Na- 
tional Security and the Committee on International 
Relations" for "Committees on Armed Services and 
Foreign Relations of the Senate and the Committees on 
Armed Services and Foreign Affairs". 

1990— Subsec. (d). Pub. L. 101-510 substituted "Not 
later than July 31 each year" for "At the end of each 
six-month period" and "the 12-month period ending on 
the preceding June 30" for "such six-month period". 

Change op Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

Delegation of Functions 

For delegation of functions of President under this 
section, see Ex. Ord. No. 12163, Sept. 29, 1979, 44 F.R. 
56673, as amended, set out as a note under section 2381 
of Title 22, Foreign Relations and Intercourse. 

Processing op Applications for Transportation op 
Humanitarian Assistance Abroad by Department 
of Defense 

Pub. L. 106-309, title IV, §403, Oct. 17, 2000, 114 Stat. 
1097, provided that: 

"(a) Priority for Disaster Relief Assistance. — In 
processing applications for the transportation of hu- 
manitarian assistance abroad under section 402 of title 
10, United States Code, the Administrator of the United 
States Agency for International Development shall af- 
ford a priority to applications for the transportation of 
disaster relief assistance. 

"(b) Modification of Applications. — The Adminis- 
trator of the United States Agency for International 
Development shall take all possible actions to assist 
applicants for the transportation of humanitarian as- 
sistance abroad under such section 402 in modifying or 
completing applications submitted under such section 
in order to meet applicable requirements under such 
section. The actions shall include efforts to contact 
such applicants for purposes of the modification or 
completion of such applications." 

First Report Deadline 

Section 332(d) of Pub. L. 100-180 directed that first re- 
port under section 402(d) of this title be submitted not 
more than six months after the date on which the most 
recent report was submitted under section 1540(e) of the 
Department of Defense Authorization Act, 1985 (Pub. L. 
98-525; 98 Stat. 2638). 

[§403. Repealed. Pub. L. 104-106, div. A, title X, 
§ 1061(g)(1), Feb. 10, 1996, 110 Stat. 443] 

Section, added Pub. L. 102-484, div. A, title XIII, 
§ 1342(c)(1). Oct. 23, 1992, 106 Stat. 2557; amended Pub. L. 
103-160, div. A, title XV, § 1501(b), (c), Nov. 30, 1993, 107 
Stat. 1836, related to international peacekeeping activi- 
ties. 

§ 404. Foreign disaster assistance 

(a) In General. — The President may direct the 
Secretary of Defense to provide disaster assist- 
ance outside the United States to respond to 
manmade or natural disasters when necessary to 
prevent loss of lives or serious harm to the envi- 
ronment. 

(b) Forms of Assistance.— Assistance pro- 
vided under this section may include transpor- 
tation, supplies, services, and equipment. 

(c) Notification Required.— Not later than 48 
hours after the commencement of disaster as- 
sistance activities to provide assistance under 
this section, the President shall transmit to 
Congress a report containing notification of the 



assistance provided, and proposed to be pro- 
vided, under this section and a description of so 
much of the following as is then available: 

(1) The manmade or natural disaster for 
which disaster assistance is necessary. 

(2) The threat to human lives or the environ- 
ment presented by the disaster. 

(3) The United States military personnel and 
material resources that are involved or ex- 
pected to be involved. 

(4) The disaster assistance that is being pro- 
vided or is expected to be provided by other 
nations or public or private relief organiza- 
tions. 

(5) The anticipated duration of the disaster 
assistance activities. 

(d) Organizing Policies and Programs. — 
Amounts appropriated to the Department of De- 
fense for any fiscal year for Overseas Humani- 
tarian, Disaster, and Civic Aid (OHDACA) pro- 
grams of the Department shall be available for 
organizing general policies and programs for dis- 
aster relief programs for disasters occurring 
outside the United States. 

(e) Limitation on Transportation Assist- 
ance. — Transportation services authorized under 
subsection (b) may be provided in response to a 
manmade or natural disaster to prevent serious 
harm to the environment, when human lives are 
not at risk, only if other sources to provide such 
transportation are not readily available. 

(Added Pub. L. 103-337, div. A, title XIV, 
§ 1412(a), Oct. 5, 1994, 108 Stat. 2912; amended 
Pub. L. 108-136, div. A, title III, § 312(c), Nov. 24, 
2003, 117 Stat. 1430.) 

Prior Provisions 

A prior section 404 was renumbered section 401(d) of 
this title. 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 312(c)(1), inserted 
"or serious harm to the environment" after "loss of 
lives". 

Subsec. (c)(2). Pub. L. 108-136, § 312(c)(2), inserted "or 
the environment" after "human lives". 

Subsec. (e). Pub. L. 108-136, § 312(c)(3), added subsec. 
(e). 

Ex. Ord. No. 12966. Foreign Disaster Assistance 

Ex. Ord. No. 12966, July 14, 1995, 60 F.R. 36949, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including the National Defense Authorization 
Act for Fiscal Year 1995, Public Law 103-337 (the "Act") 
[see Tables for classification] and section 301 of title 3, 
United States Code, it is hereby ordered as follows: 

Section 1. This order governs the implementation of 
section 404 of title 10, United States Code, as added by 
amendment set forth in section 1412(a) of the Act. Pur- 
suant to 10 U.S.C. 404(a), the Secretary of Defense is 
hereby directed to provide disaster assistance outside 
the United States to respond to manmade or natural 
disasters when the Secretary of Defense determines 
that such assistance is necessary to prevent loss of 
lives. The Secretary of Defense shall exercise the noti- 
fication functions required of the President by 10 U.S.C. 
404(c). 

Sec. 2. The Secretary of Defense shall provide disas- 
ter assistance only: (a) at the direction of the Presi- 
dent; or 

(b) with the concurrence of the Secretary of State; or 

(c) in emergency situations in order to save human 
lives, where there is not sufficient time to seek the 
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prior initial concurrence of the Secretary of State, in 
which case the Secretary of Defense shall advise, and 
seek the concurrence of, the Secretary of State as soon 
as practicable thereafter. 

For the purpose of section 2(b) of this order, only the 
Secretary of State, or the Deputy Secretary of State, 
or persons acting in those capacities, shall have the au- 
thority to withhold concurrence. Concurrence of the 
Secretary of State is not required for the execution of 
military operations undertaken pursuant to, and con- 
sistent with, assistance provided in accordance with 
parts (b) and (c) of this section, or with respect to mat- 
ters relating- to the internal financial processes of the 
Department of Defense. 

Sec. 3. In providing assistance covered by this order, 
the Secretary of Defense shall consult with the Admin- 
istrator of the Agency for International Development, 
in the Administrator's capacity as the President's Spe- 
cial Coordinator for International Disaster Assistance. 

Sec. 4. This order does not affect any activity or pro- 
gram authorized under any other provision of law, ex- 
cept that referred to in section 1 of this order. 

Sec. 5. This order is effective at 12:01 a.m., e.d.t. on 
July 15, 1995. 

William J. Clinton. 

§405. Use of Department of Defense funds for 
United States share of costs of United Na- 
tions peacekeeping activities: limitation 

(a) PROHIBITION ON USB OF FUNDS. — Funds 

available to the Department of Defense may not 
be used to make a financial contribution (di- 
rectly or through another department or agency 
of the United States) to the United Nations — 

(1) for the costs of a United Nations peace- 
keeping activity; or 

(2) for any United States arrearage to the 
United Nations. 

(b) Application of Prohibition. — The prohibi- 
tion in subsection (a) applies to voluntary con- 
tributions, as well as to contributions pursuant 
to assessment by the United Nations for the 
United States share of the costs of a peacekeep- 
ing activity. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1301(a), Feb. 10, 1996, 110 Stat. 473.) 

Prior Provisions 

A prior section 405 was renumbered section 401(e) of 
this title. 

Use op Department op Defense Funds for United 
Nations Forces 

Pub. L. 105-261, div. A, title XII, § 1231(b), Oct. IV, 1998, 
112 Stat. 2155, provided that: "No funds available to the 
Department of Defense may be used — 

"(1) for a monetary contribution to the United Na- 
tions for the establishment of a standing inter- 
national force under the United Nations; or 

"(2) to assign or detail any member of the Armed 
Forces to duty with a United Nations Stand By 
Force." 

[§406. Renumbered § 401(f)] 

§407. Humanitarian demining assistance and 
stockpiled conventional munitions assist- 
ance: authority; limitations 

(a) Authority. — (1) Under regulations pre- 
scribed by the Secretary of Defense, the Sec- 
retary of a military department may carry out 
humanitarian demining assistance and stock- 
piled conventional munitions assistance in a 
country if the Secretary concerned determines 
that the assistance will promote either — 



(A) the security interests of both the United 
States and the country in which the activities 
are to be carried out; or 

(B) the specific operational readiness skills 
of the members of the armed forces who par- 
ticipate in the activities. 

(2) Humanitarian demining assistance and 
stockpiled conventional munitions assistance 
under this section shall complement, and may 
not duplicate, any other form of social or eco- 
nomic assistance which may be provided to the 
country concerned by any other department or 
agency of the United States. 

(3) The Secretary of Defense shall ensure that 
no member of the armed forces, while providing 
humanitarian demining assistance or stockpiled 
conventional munitions assistance under this 
section — 

(A) engages in the physical detection, lift- 
ing, or destroying of landmines or other explo- 
sive remnants of war, or stockpiled conven- 
tional munitions, as applicable, 1 (unless the 
member does so for the concurrent purpose of 
supporting a United States military oper- 
ation); or 

(B) provides such assistance as part of a 
military operation that does not involve the 
armed forces. 

(b) Limitations. — (1) Humanitarian demining 
assistance and stockpiled conventional muni- 
tions assistance may not be provided under this 
section unless the Secretary of State specifi- 
cally approves the provision of such assistance. 

(2) Any authority provided under any other 
provision of law to provide humanitarian demin- 
ing assistance or stockpiled conventional muni- 
tions assistance to a foreign country shall be 
carried out in accordance with, and subject to, 
the limitations prescribed in this section. 

(c) Expenses. — (1) Expenses incurred as a di- 
rect result of providing humanitarian demining 
assistance or stockpiled conventional munitions 
assistance under this section to a foreign coun- 
try shall be paid for out of funds specifically ap- 
propriated for the purpose of the provision by 
the Department of Defense of overseas humani- 
tarian assistance. 

(2) Expenses covered by paragraph (1) include 
the following: 

(A) Travel, transportation, and subsistence 
expenses of Department of Defense personnel 
providing such assistance. 

(B) The cost of any equipment, services, or 
supplies acquired for the purpose of carrying 
out or supporting humanitarian demining ac- 
tivities or stockpiled conventional munitions 
activities, including any nonlethal, individual, 
or small-team equipment or supplies for clear- 
ing landmines or other explosive remnants of 
war, or stockpiled conventional munitions, as 
applicable, that are to be transferred or other- 
wise furnished to a foreign country in further- 
ance of the provision of assistance under this 
section. 

(3) The cost of equipment, services, and sup- 
plies provided in any fiscal year under this sec- 
tion may not exceed $10,000,000. 

(d) Annual Report. — The Secretary of Defense 
shall include in the annual report under section 



1 So in original. The comma probably should not appear. 
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401 of this title a separate discussion of activi- 
ties carried out under this section during the 
preceding fiscal year, including — 

(1) a list of the countries in which humani- 
tarian demining assistance or stockpiled con- 
ventional munitions assistance was carried 
out during the preceding fiscal year; 

(2) the type and description of humanitarian 
demining assistance or stockpiled conven- 
tional munitions assistance carried out in 
each country during the preceding fiscal year, 
as specified in paragraph (1), and whether such 
assistance was primarily related to the hu- 
manitarian demining efforts or stockpiled con- 
ventional munitions assistance; 

(3) a list of countries in which humanitarian 
demining assistance or stockpiled conven- 
tional munitions assistance could not be car- 
ried out during the preceding fiscal year due 
to insufficient numbers of Department of De- 
fense personnel to carry out such activities; 
and 

(4) the amount expended in carrying out 
such assistance in each such country during 
the preceding fiscal year. 

(e) Definitions. — In this section: 

(1) The term "humanitarian demining assist- 
ance", as it relates to training and support, 
means detection and clearance of landmines 
and other explosive remnants of war, and in- 
cludes activities related to the furnishing of 
education, training, and technical assistance 
with respect to explosive safety, the detection 
and clearance of landmines and other explo- 
sive remnants of war, and the disposal, demili- 
tarization, physical security, and stockpile 
management of potentially dangerous stock- 
piles of explosive ordnance. 

(2) The term "stockpiled conventional muni- 
tions assistance", as it relates to the support 
of humanitarian assistance efforts, means 
training and support in the disposal, demili- 
tarization, physical security, and stockpile 
management of potentially dangerous stock- 
piles of explosive ordnance, and includes ac- 
tivities related to the furnishing of education, 
training, and technical assistance with respect 
to explosive safety, the detection and clear- 
ance of landmines and other explosive rem- 
nants of war, and the disposal, demilitariza- 
tion, physical security, and stockpile manage- 
ment of potentially dangerous stockpiles of 
explosive ordnance. 

(Added Pub. L. 109-364, div. A, title XII, 
§ 1203(b)(1), Oct. 17, 2006, 120 Stat. 2413; amended 
Pub. L. 112-81, div. A, title X, § 1092(a), (b)(1), 
Dec. 31, 2011, 125 Stat. 1605, 1606.) 

Amendments 

2011— Pub. L. 112-81, § 1092(b)(1), amended section 
catchline generally, substituting "Humanitarian de- 
mining assistance and stockpiled conventional muni- 
tions assistance: authority; limitations" for "Humani- 
tarian demining assistance: authority; limitations". 

Subsec. (a)(1). Pub. L. 112-81, § 1092(a)(1)(A), inserted 
"and stockpiled conventional munitions assistance" 
after "humanitarian demining assistance" in introduc- 
tory provisions. 

Subsec. (a)(2). Pub. L. 112-81, § 1092(a)(1)(B), inserted 
"and stockpiled conventional munitions assistance" 
after "Humanitarian demining assistance". 



Subsec. (a)(3). Pub. L. 112-81, § 1092(a)(l)(C)(i), inserted 
"or stockpiled conventional munitions assistance" 
after "humanitarian demining assistance" in introduc- 
tory provisions. 

Subsec. (a)(3)(A). Pub. L. 112-81, §1092(a)(l)(C)(ii), in- 
serted ", or stockpiled conventional munitions, as ap- 
plicable," after "explosive remnants of war". 

Subsec. (b)(1). Pub. L. 112-81, § 1092(a)(2)(A), which di- 
rected amendment by inserting "and stockpiled con- 
ventional munitions assistance" after "humanitarian 
demining assistance", was executed by making the in- 
sertion after "Humanitarian demining assistance" to 
reflect the probable intent of Congress. 

Subsec. (b)(2). Pub. L. 112-81, § 1092(a)(2)(B), inserted 
"or stockpiled conventional munitions assistance" 
after "humanitarian demining assistance". 

Subsec. (c)(1). Pub. L. 112-81, § 1092(a)(3)(A), inserted 
"or stockpiled conventional munitions assistance" 
after "humanitarian demining assistance". 

Subsec. (c)(2)(B). Pub. L. 112-81, § 1092(a)(3)(B), in- 
serted "or stockpiled conventional munitions activi- 
ties" after "humanitarian demining activities" and in- 
serted ", or stockpiled conventional munitions, as ap- 
plicable," after "explosive remnants of war". 

Subsec. (d). Pub. L. 112-81, § 1092(a)(4)(A), inserted "or 
stockpiled conventional munitions assistance" after 
"humanitarian demining assistance" wherever appear- 
ing. 

Subsec. (d)(2). Pub. L. 112-81, § 1092(a)(4)(B), inserted 
", and whether such assistance was primarily related 
to the humanitarian demining efforts or stockpiled 
conventional munitions assistance" after "paragraph 
(1)". 

Subsec. (e). Pub. L. 112-81, § 1092(a)(5), added subsec. 
(e) and struck out former subsec. (e). Prior to amend- 
ment, text read as follows: "In this section, the term 
'humanitarian demining assistance', as it relates to 
training and support, means detection and clearance of 
landmines and other explosive remnants of war, includ- 
ing activities related to the furnishing of education, 
training, and technical assistance with respect to the 
detection and clearance of landmines and other explo- 
sive remnants of war." 

§ 408. Equipment and training of foreign person- 
nel to assist in Department of Defense ac- 
counting for missing United States Govern- 
ment personnel 

(a) In General. — The Secretary of Defense 
may provide assistance to any foreign nation to 
assist the Department of Defense with recovery 
of and accounting for missing United States 
Government personnel. 

(b) Types of Assistance. — The assistance pro- 
vided under subsection (a) may include the fol- 
lowing: 

(1) Equipment. 

(2) Supplies. 

(3) Services. 

(4) Training of personnel. 

(c) Approval by Secretary of State.— As- 
sistance may not be provided under this section 
to any foreign nation unless the Secretary of 
State specifically approves the provision of such 
assistance. 

(d) Limitation. — The amount of assistance 
provided under this section in any fiscal year 
may not exceed $1,000,000. 

(e) Construction With Other Assistance.— 
The authority to provide assistance under this 
section is in addition to any other authority to 
provide assistance to foreign nations under law. 

(f) Congressional Oversight.— Whenever the 
Secretary of Defense provides assistance to a 
foreign nation under this section, the Secretary 
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shall submit to the congressional defense com- 
mittees a report on the assistance provided. 
Each such report shall identify the nation to 
which the assistance was provided and include a 
description of the type and amount of the assist- 
ance provided. 

(Added Pub. L. 110-181, div. A, title XII, § 1207(a), 
Jan. 28, 2008, 122 Stat. 367; amended Pub. L. 
112-81, div. A, title X, §1064(5), Dec. 31, 2011, 125 
Stat. 1587.) 

Amendments 

2011— Subsec. (f). Pub. L. 112-81 amended subsec. (f) 
generally. Prior to amendment, text read as follows: 

"(1) Not later than December 31 each year, the Sec- 
retary of Defense shall submit to the congressional de- 
fense committees a report on the assistance provided 
under this section during- the fiscal year ending in such 
year. 

"(2) Each report under paragraph (1) shall include, for 
the fiscal year covered by such report, the following: 

"(A) A listing of each foreign nation provided as- 
sistance under this section. 

"(B) For each nation so provided assistance, a de- 
scription of the type and amount of such assistance." 

§ 409. Center for Complex Operations 

(a) Center Authorized.— The Secretary of De- 
fense may establish a center to be known as the 
"Center for Complex Operations" (in this sec- 
tion referred to as the "Center"). 

(b) Purposes. — The purposes of the Center es- 
tablished under subsection (a) shall be the fol- 
lowing: 

(1) To provide for effective coordination in 
the preparation of Department of Defense per- 
sonnel and other United States Government 
personnel for complex operations. 

(2) To foster unity of effort during complex 
operations among — 

(A) the departments and agencies of the 
United States Government; 

(B) foreign governments and militaries; 

(C) international organizations and inter- 
national nongovernmental organizations; 
and 

(D) domestic nongovernmental organiza- 
tions. 

(3) To conduct research; collect, analyze, and 
distribute lessons learned; and compile best 
practices in matters relating to complex oper- 
ations. 

(4) To identify gaps in the education and 
training of Department of Defense personnel, 
and other relevant United States Government 
personnel, relating to complex operations, and 
to facilitate efforts to fill such gaps. 

(c) Concurrence of the Secretary of 
State. — The Secretary of Defense shall seek the 
concurrence of the Secretary of State to the ex- 
tent the efforts and activities of the Center in- 
volve the entities referred to in subparagraphs 
(B) and (C) of subsection (b)(2). 

(d) Support Prom Other United States Gov- 
ernment Departments or Agencies.— The head 
of any non-Department of Defense department 
or agency of the United States Government 
may — 

(1) provide to the Secretary of Defense serv- 
ices, including personnel support, to support 
the operations of the Center; and 



(2) transfer funds to the Secretary of Defense 
to support the operations of the Center. 

(e) Acceptance of Gifts and Donations. — (1) 
Subject to paragraph (3), the Secretary of De- 
fense may accept from any source specified in 
paragraph (2) any gift or donation for purposes 
of defraying the costs or enhancing the oper- 
ations of the Center. 

(2) The sources specified in this paragraph are 
the following: 

(A) The government of a State or a political 
subdivision of a State. 

(B) The government of a foreign country. 

(C) A foundation or other charitable organi- 
zation, including a foundation or charitable 
organization that is organized or operates 
under the laws of a foreign country. 

(D) Any source in the private sector of the 
United States or a foreign country. 

(3) The Secretary may not accept a gift or do- 
nation under this subsection if acceptance of the 
gift or donation would compromise or appear to 
compromise — 

(A) the ability of the Department of Defense, 
any employee of the Department, or any mem- 
ber of the armed forces to carry out the re- 
sponsibility or duty of the Department in a 
fair and objective manner; or 

(B) the integrity of any program of the De- 
partment or of any person involved in such a 
program. 

(4) The Secretary shall provide written guid- 
ance setting forth the criteria to be used in de- 
termining the applicability of paragraph (3) to 
any proposed gift or donation under this sub- 
section. 

(f) Crediting of Funds Transferred or Ac- 
cepted. — Funds transferred to or accepted by 
the Secretary of Defense under this section shall 
be credited to appropriations available to the 
Department of Defense for the Center, and shall 
be available for the same purposes, and subject 
to the same conditions and limitations, as the 
appropriations with which merged. Any funds so 
transferred or accepted shall remain available 
until expended. 

(g) Definitions. — In this section: 

(1) The term "complex operation" means an 
operation as follows: 

(A) A stability operation. 

(B) A security operation. 

(C) A transition and reconstruction oper- 
ation. 

(D) A counterinsurgency operation. 

(E) An operation consisting of irregular 
warfare. 

(2) The term "gift or donation" means any 
gift or donation of funds, materials (including 
research materials), real or personal property, 
or services (including lecture services and fac- 
ulty services). 

(Added Pub. L. 110-417, [div. A], title X, § 1031(a), 
Oct. 14, 2008, 122 Stat. 4589.) 

[§ 410. Repealed. Pub. L. 104-106, div. A, title V, 
§ 571(a)(1), Feb. 10, 1996, 110 Stat. 353] 

Section, added Pub. L. 102-484, div. A, title X, 
§ 1081(b)(1), Oct. 23, 1992, 106 Stat. 2515, related to Civil- 
Military Cooperative Action Program. 
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Pilot Outreach Program To Reduce Demand for 
Illegal Drugs 

Section 1045 of Pub. L. 102-484, required Secretary of 
Defense to conduct pilot outreach program to reduce 
demand for illegal drugs, required program to include 
outreach activities by active and reserve components 
of Armed Forces and focus primarily on youths in gen- 
eral and inner-city youths in particular, and related to 
payment of travel and living expenses, funding, dura- 
tion of program, and reporting requirements, prior to 
repeal by Pub. L. 104-106, div. A, title V, § 571(b), Feb. 

10, 1996, 110 Stat. 353. 

Congressional Findings 

Section 1081(a) of Pub. L. 102-484, related to findings 
of Congress as to use of military resources to assist in 
addressing domestic needs, prior to repeal by Pub. L. 
104-106, div. A, title V, § 571(a)(2), Feb. 10, 1996, 110 Stat. 
353. 

CHAPTER 21— DEPARTMENT OF DEFENSE 
INTELLIGENCE MATTERS 

Subchapter Sec. 
I. General Matters 421 

11. Intelligence Commercial Activities 431 

Amendments 

1991— Pub. L. 102-88, title V, § 504(a)(1), Aug. 14, 1991, 
105 Stat. 437, added items for subchapters I and II. 

SUBCHAPTER I— GENERAL MATTERS 

Sec. 

421. Funds for foreign cryptologic support. 

422. Use of funds for certain incidental purposes. 

423. Authority to use proceeds from counter- 

intelligence operations of the military de- 
partments or the Defense Intelligence 
Agency. 

424. Disclosure of organizational and personnel in- 

formation: exemption for specified intel- 
ligence agencies. 

425. Prohibition of unauthorized use of name, ini- 

tials, or seal: specified intelligence agen- 
cies. 

426. Integration of Department of Defense intel- 

ligence, surveillance, and reconnaissance 
capabilities. 
[427. Repealed.] 

428. Defense industrial security. 

429. Appropriations for Defense intelligence ele- 

ments: accounts for transfers; transfer au- 
thority. 

Amendments 

2012— Pub. L. 112-87, title IV, § 433(b), Jan. 3, 2012, 125 
Stat. 1895, added item 429. 

2011— Pub. L. 112-81, div. A, title X, §1061(4)(B), Dec. 
31, 2011, 125 Stat. 1583, struck out item 427 "Intelligence 
oversight activities of Department of Defense: annual 
reports". 

Pub. L. 111-383, div. A, title X, § 1075(d)(10), Jan. 7, 
2011, 124 Stat. 4373, made technical correction to direc- 
tory language of Pub. L. 111-84, § 921(b)(2). See 2009 
Amendment note below. 

2009— Pub. L. 111-84, div. A, title X, § 1073(a)(5), Oct. 
28, 2009, 123 Stat. 2472, redesignated item 438 as 428. 

Pub. L. 111-84, div. A, title IX, § 921(b)(2), Oct. 28, 2009, 
123 Stat. 2432, as amended by Pub. L. 111-383, div. A, 
title X, §1075(d)(10), Jan. 7, 2011, 124 Stat. 4373, added 
item 423 and struck out former item 423 "Authority to 
use proceeds from counterintelligence operations of the 
military departments". 

2008— Pub. L. 110-417, [div. A], title VIII, §845(a)(2), 
Oct. 14, 2008, 122 Stat. 4542, added item 438. 

2006— Pub. L. 109-364, div. A, title IX, § 932(b), Oct. 17, 
2006, 120 Stat. 2363, added item 427. 

2003— Pub. L. 108-136, div. A, title IX, §§921(d)(5)(B)(ii), 
923(c)(2), Nov. 24, 2003, 117 Stat. 1569, 1576, substituted 



"Disclosure of organizational and personnel informa- 
tion: exemption for specified intelligence agencies" for 
"Disclosure of organizational and personnel informa- 
tion: exemption for Defense Intelligence Agency, Na- 
tional Reconnaissance Office, and National Imagery 
and Mapping Agency" in item 424 and added item 426. 

2001— Pub. L. 107-108, title V, § 501(b)(3), Dec. 28, 2001, 
115 Stat. 1404, substituted "Use of funds for certain in- 
cidental purposes" for "Counterintelligence official re- 
ception and representation expenses" in item 422. 

1997— Pub. L. 105-107, title V, § 503(d)(2), Nov. 20, 1997, 
111 Stat. 2263, added items 424 and 425 and struck out 
former items 424 "Disclosure of organizational and per- 
sonnel information: exemption for Defense Intelligence 
Agency" and 425 "Disclosure of personnel information: 
exemption for National Reconnaissance Office". 

1993— Pub. L. 103-178, title V, § 503(a)(2), Dec. 3, 1993, 
107 Stat. 2039, added item 425. 

1991— Pub. L. 102-88, title V, § 504(a)(1), Aug. 14, 1991, 
105 Stat. 437, added subchapter heading. 

1989— Pub. L. 101-189, div. A, title XVI, § 1622(c)(2), 
Nov. 29, 1989, 103 Stat. 1604, substituted "Funds for for- 
eign cryptologic support" for "Funds for Foreign 
Cryptologic Support" in item 421. 

1988— Pub. L. 100-453, title VII, §§ 701(b), 703(b), Sept. 
29, 1988, 102 Stat. 1912, 1913, in item 421 substituted 
"Funds for Foreign Cryptologic Support" for "Funds 
transfers for foreign cryptologic support" and added 
item 424. 

1987— Pub. L. 100-180, div. A, title XII, § 1231(3), Dec. 4, 
1987, 101 Stat. 1160, substituted "departments" for "de- 
partment" in item 423. 

§ 421. Funds for foreign cryptologic support 

(a) The Secretary of Defense may use appro- 
priated funds available to the Department of De- 
fense for intelligence and communications pur- 
poses to pay for the expenses of arrangements 
with foreign countries for cryptologic support. 

(b) The Secretary of Defense may use funds 
other than appropriated funds to pay for the ex- 
penses of arrangements with foreign countries 
for cryptologic support without regard for the 
provisions of law relating to the expenditure of 
United States Government funds, except that — 

(1) no such funds may be expended, in whole 
or in part, by or for the benefit of the Depart- 
ment of Defense for a purpose for which Con- 
gress had previously denied funds; and 

(2) proceeds from the sale of cryptologic 
items may be used only to purchase replace- 
ment items similar to the items that are sold; 
and 

(3) the authority provided by this subsection 
may not be used to acquire items or services 
for the principal benefit of the United States. 

(c) Any funds expended under the authority of 
subsection (a) shall be reported to the Select 
Committee on Intelligence of the Senate and the 
Permanent Select Committee on Intelligence of 
the House of Representatives pursuant to the 
provisions of title V of the National Security 
Act of 1947 (50 U.S.C. 413 et seq.). Funds ex- 
pended under the authority of subsection (b) 
shall be reported pursuant to procedures jointly 
agreed upon by such committees and the Sec- 
retary of Defense. 

(Added Pub. L. 96-450, title IV, § 401(a), Oct. 14, 
1980, 94 Stat. 1977, §140a; amended Pub. L. 97-258, 
§ 3(b)(2), Sept. 13, 1982, 96 Stat. 1063; renumbered 
§128 and amended Pub. L. 99-433, title I, 
§§ 101(a)(3), 110(d)(5), Oct. 1, 1986, 100 Stat. 994, 
1002; renumbered §421, Pub. L. 100-26, § 9(a)(2), 
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Apr. 21, 1987, 101 Stat. 287; Pub. L. 100-453, title 
VII, § 701(a), Sept. 29, 1988, 102 Stat. 1911; Pub. L. 
101-189, div. A, title XVI, § 1622(c)(3), Nov. 29, 
1989, 103 Stat. 1604.) 

References in Text 

The National Security Act of 1947, referred to in sub- 
sec, (c), is act July 26, 1947, ch. 343, 61 Stat. 495, as 
amended. Title V of the Act is classified generally to 
subchapter III (§413 et seq.) of chapter 15 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 401 of Title 50 and Tables. 

Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted "House 
of Representatives pursuant to the provisions of title V 
of the National Security Act of 1947 (50 U.S.C. 413 et 
seq.). Funds" for "House pursuant to the provisions of 
title V of the National Security Act of 1947, as amend- 
ed, and funds". 

1988— Pub. L. 100-453 struck out "transfers" after 
"Funds" in section catchline and amended text gener- 
ally. Prior to amendment, text read as follows: "The 
Secretary of Defense may use funds available to the De- 
partment of Defense for intelligence and communica- 
tions purposes to pay for the expenses of arrangements 
with foreign countries for cryptologic support." 

1987— Pub. L. 100-26 renumbered section 128 of this 
title as this section. 

1986— Pub. L. 99-433 renumbered section 140a of this 
title as section 128 of this title and substituted 
"Funds" for "Secretary of Defense: funds" in section 
catchline. 

1982 — Pub. L. 97-258 struck out provision that pay- 
ments under this section could be made without regard 
to section 3651 of the Revised Statutes of the United 
States (31 U.S.C. 543). 

Comprehensive Independent Study op National 
Cryptography Policy 

Pub. L. 103-160, div. A, title II, §267, Nov. 30, 1993, 107 
Stat. 1611, directed Secretary of Defense, not later than 
90 days after Nov. 30, 1993, to request National Research 
Council of National Academy of Sciences to conduct a 
comprehensive study to assess effect of cryptographic 
technologies on national security, law enforcement, 
commercial, and privacy interests, and effect of export 
controls on commercial interests, with cooperation of 
other agencies, and report findings and conclusions 
within 2 years after processing of security clearances to 
Secretary of Defense, and directed Secretary to submit 
a report in unclassified form to Committee on Armed 
Services, Committee on the Judiciary, and Select Com- 
mittee on Intelligence of Senate and to Committee on 
Armed Services, Committee on the Judiciary, and Per- 
manent Select Committee on Intelligence of House of 
Representatives, not later than 120 days after the re- 
port is submitted to the Secretary. 

§422. Use of funds for certain incidental pur- 
poses 

(a) Counterintelligence Official Reception 
and Representation Expenses. — The Secretary 
of Defense may use funds available to the De- 
partment of Defense for counterintelligence pro- 
grams to pay the expenses of hosting foreign of- 
ficials in the United States under the auspices of 
the Department of Defense for consultation on 
counterintelligence matters. 

(b) Promotional Items for Recruitment Pur- 
poses. — The Secretary of Defense may use funds 
available for an intelligence element of the De- 
partment of Defense to purchase promotional 
items of nominal value for use in the recruit- 
ment of individuals for employment by that ele- 
ment. 



(Added Pub. L. 99-569, title IV, § 401(c), Oct. 27, 
1986, 100 Stat. 3195, §140a; renumbered §422, Pub. 
L. 100-26, § 9(a)(3), Apr. 21, 1987, 101 Stat. 287; 
amended Pub. L. 107-108, title V, §501(a)-(b)(2), 
Dec. 28, 2001, 115 Stat. 1404.) 

Amendments 

2001— Pub. L. 107-108 substituted "Use of funds for 
certain incidental purposes" for "Counterintelligence 
official reception and representation expenses" in sec- 
tion catchline, designated existing provisions as sub- 
sec, (a), inserted heading, and added subsec. (b). 

1987— Pub. L. 100-26 renumbered section 140a of this 
title as this section. 

§423. Authority to use proceeds from counter- 
intelligence operations of the military de- 
partments or the Defense Intelligence Agen- 
cy 

(a) The Secretary of Defense may authorize, 
without regard to the provisions of section 3302 
of title 31, use of proceeds from counter- 
intelligence operations conducted by compo- 
nents of the military departments or the De- 
fense Intelligence Agency to offset necessary 
and reasonable expenses, not otherwise prohib- 
ited by law, incurred in such operations, and to 
make exceptional performance awards to per- 
sonnel involved in such operations, if use of ap- 
propriated funds to meet such expenses or to 
make such awards would not be practicable. 

(b) As soon as the net proceeds from such 
counterintelligence operations are no longer 
necessary for the conduct of those operations, 
such proceeds shall be deposited into the Treas- 
ury as miscellaneous receipts. 

(c) The Secretary of Defense shall establish 
policies and procedures to govern acquisition, 
use, management, and disposition of proceeds 
from counterintelligence operations conducted 
by components of the military departments or 
the Defense Intelligence Agency, including ef- 
fective internal systems of accounting and ad- 
ministrative controls. 

(Added Pub. L. 99-569, title IV, § 403(a), Oct. 27, 

1986, 100 Stat. 3196, §140b; renumbered §423 and 
amended Pub. L. 100-26, § 9(a)(3), (b)(3), Apr. 21, 

1987, 101 Stat. 287; Pub. L. 111-84, div. A, title IX, 
§ 921(a), (b)(1), Oct. 28, 2009, 123 Stat. 2432.) 

Amendments 

2009— Pub. L. 111-84 inserted "or the Defense Intel- 
ligence Agency" after "military departments" wher- 
ever appearing. 

1987— Pub. L. 100-26 renumbered section 140b of this 
title as this section and struck out "United States 
Code," after "section 3302 of title 31," in subsec. (a). 

§ 424. Disclosure of organizational and personnel 
information: exemption for specified intel- 
ligence agencies 

(a) Exemption Prom Disclosure.— Except as 
required by the President or as provided in sub- 
section (c), no provision of law shall be con- 
strued to require the disclosure of— 

(1) the organization or any function of an or- 
ganization of the Department of Defense 
named in subsection (b); or 

(2) the number of persons employed by or as- 
signed or detailed to any such organization or 
the name, official title, occupational series, 
grade, or salary of any such person. 
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(b) Covered Organizations. — This section ap- 
plies to the following organizations of the De- 
partment of Defense: 

(1) The Defense Intelligence Agency. 

(2) The National Reconnaissance Office. 

(3) The National Geospatial-Intelligence 
Agency. 

(c) Provision of Information to Congress. — 
Subsection (a) does not apply with respect to 
the provision of information to Congress. 

(Added Pub. L. 104-201, div. A, title XI, § 1112(d), 
Sept. 23, 1996, 110 Stat. 2683; amended Pub. L. 
108-136, div. A, title IX, § 921(d)(5)(A), (B)(i), Nov. 
24, 2003, 117 Stat. 1569.) 

Prior Provisions 

A prior section 424, added Pub. L. 100-178, title VI, 
§ 603(a), Dec. 2, 1987, 101 Stat. 1016, §1607; renumbered 
§424 and amended Pub. L. 100-453, title VTI, § 703(a), 
Sept. 29, 1988, 102 Stat. 1912, related to disclosure of or- 
ganizational and personnel information with respect to 
the Defense Intelligence Agency prior to repeal by Pub. 
L. 104-201, div. A, title XI, §§ 1112(d), 1124, Sept. 23, 1996, 
110 Stat. 2683, 2688, effective Oct. 1, 1996. 

Amendments 

2003— Pub. L. 108-136, §921(d)(5)(B)(i), substituted 
"Disclosure of organizational and personnel informa- 
tion: exemption for specified intelligence agencies" for 
"Disclosure of organizational and personnel informa- 
tion: exemption for Defense Intelligence Agency, Na- 
tional Reconnaissance Office, and National Imagery 
and Mapping Agency" in section catchline. 

Subsec. (b)(3). Pub. L. 108-136, § 921(d)(5)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

Effective Date 

Section effective Oct. 1, 1996, see section 1124 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 193 of this title. 

Disclosure of Governmental Affiliation by De- 
partment of Defense Intelligence Personnel 
Outside of United States 

Pub. L. 103-359, title V, §503, Oct. 14, 1994, 108 Stat. 
3430, provided that: 

"(a) In General. — Notwithstanding section 552a(e)(3) 
of title 5, United States Code, intelligence personnel of 
the Department of Defense who are authorized by the 
Secretary of Defense to collect intelligence from 
human sources shall not be required, when making an 
initial assessment contact outside the United States, 
to give notice of governmental affiliation to potential 
sources who are United States persons. 

"(b) Records. — Records concerning such contacts 
shall be maintained by the Department of Defense and 
made available upon request to the appropriate com- 
mittees of the Congress in accordance with applicable 
security procedures. Such records shall include for each 
such contact an explanation of why notice of govern- 
ment affiliation could not reasonably be provided, the 
nature of the information obtained from the United 
States person as a result of the contact, and whether 
additional contacts resulted with the person concerned. 
"(c) Definitions. — For the purposes of this section — 
"(1) the term 'United States' includes the Common- 
wealth of Puerto Rico, the Commonwealth of the 
Northern Mariana Islands, and any territory or pos- 
session of the United States; and 

"(2) the term United States person' means any citi- 
zen, national, or permanent resident alien of the 
United States." 

Exemption for National Reconnaissance Office 
From Any Requirement for Disclosure of Per- 
sonnel Information 

Pub. L. 102-496, title IV, §406, Oct. 24, 1992, 106 Stat. 
3186, which provided that, except as required by Presi- 



dent and except with respect to provision of informa- 
tion to Congress, nothing in Pub. L. 102-496 or any 
other provision of law was to be construed to require 
disclosure of name, title, or salary of any person em- 
ployed by, or assigned or detailed to, National Recon- 
naissance Office or disclosure of number of such per- 
sons, was repealed and restated in former section 425 of 
this title by Pub. L. 103-178, title V, § 503(a)(1), (b), Dec. 
3, 1993, 107 Stat. 2038, 2039. 

§425. Prohibition of unauthorized use of name, 
initials, or seal: specified intelligence agen- 
cies 

(a) Prohibition. — Except with the written per- 
mission of both the Secretary of Defense and the 
Director of National Intelligence, no person may 
knowingly use, in connection with any merchan- 
dise, retail product, impersonation, solicitation, 
or commercial activity in a manner reasonably 
calculated to convey the impression that such 
use is approved, endorsed, or authorized by the 
Secretary and the Director, any of the following 
(or any colorable imitation thereof): 

(1) The words "Defense Intelligence Agen- 
cy", the initials "DIA", or the seal of the De- 
fense Intelligence Agency. 

(2) The words "National Reconnaissance Of- 
fice", the initials "NRO", or the seal of the 
National Reconnaissance Office. 

(3) The words "National Imagery and Map- 
ping Agency", the initials "NIMA", or the seal 
of the National Imagery and Mapping Agency. 

(4) The words "Defense Mapping Agency", 
the initials "DMA", or the seal of the Defense 
Mapping Agency. 

(5) The words "National Geospatial-Intel- 
ligence Agency", the initials "NGA," or the 
seal of the National Geospatial-Intelligence 
Agency. 

(b) Authority To Enjoin Violations.— When- 
ever it appears to the Attorney General that any 
person is engaged or is about to engage in an act 
or practice which constitutes or will constitute 
conduct prohibited by subsection (a), the Attor- 
ney General may initiate a civil proceeding in a 
district court of the United States to enjoin 
such act or practice. Such court shall proceed as 
soon as practicable to the hearing and deter- 
mination of such action and may, at any time 
before final determination, enter such restrain- 
ing orders or prohibitions, or take such other ac- 
tions as is warranted, to prevent injury to the 
United States or to any person or class of per- 
sons for whose protection the action is brought. 

(Added and amended Pub. L. 105-107, title V, 
§ 503(a), (b), Nov. 20, 1997, 111 Stat. 2262; Pub. L. 
108-136, div. A, title IX, § 921(d)(6), Nov. 24, 2003, 
117 Stat. 1569; Pub. L. 110-181, div. A, title IX, 
§ 931(a)(6), Jan. 28, 2008, 122 Stat. 285; Pub. L. 
110-417, [div. A], title IX, § 932(a)(6), Oct. 14, 2008, 
122 Stat. 4576; Pub. L. 111-84, div. A, title X, 
§1073(c)(10), Oct. 28, 2009, 123 Stat. 2475.) 

Codification 

The text of section 202(b) of this title, which was 
transferred to this section by Pub. L. 105-107, § 503(b), 
was based on Pub. L. 97-269, title V, § 501(a), Sept. 27, 
1982, 96 Stat. 1145, §191; renumbered §201, Pub. L. 99-433, 
title III, § 301(a)(1), Oct. 1, 1986, 100 Stat. 1019; renum- 
bered §202, Pub. L. 102-190, div. A, title IX, § 922(a)(1), 
Dec. 5, 1991, 105 Stat. 1453. 
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Prior Provisions 

A prior section 425, added Pub. L. 103-178, title V, 
§ 503(a)(1), Dec. 3, 1993, 107 Stat. 2038, related to disclo- 
sure of information about personnel at National Recon- 
naissance Office prior to repeal by Pub. L. 104-201, div. 
A, title XI, §§ 1112(d), 1124, Sept. 23, 1996, 110 Stat. 2683, 
2688, effective Oct. 1, 1996. See section 424 of this title. 

Amendments 

2009— Subsec. (a). Pub. L. 111-84 repealed Pub. L. 
110-417, § 932(a)(6). See 2008 Amendment note below. 

2008— Subsec. (a). Pub. L. 110-181 and Pub. L. 110-417, 
§ 932(a)(6), amended subsec. (a) identically, substituting 
"Director of National Intelligence" for "Director of 
Central Intelligence" in introductory provisions. Pub. 
L. 110-417, § 932(a)(6), was repealed by Pub. L. 111-84. 

2003— Subsec. (a)(5). Pub. L. 108-136 added par. (5). 

1997— Subsec. (b). Pub. L. 105-107, § 503(b), renumbered 
section 202(b) of this title as subsec. (b) of this section 
and inserted heading. 

Change op Name 

Reference to National Imagery and Mapping Agency 
considered to be reference to National Geospatial-Intel- 
ligence Agency, see section 921(a) of Pub. L. 108-136, set 
out as a note under section 441 of this title. 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

§ 426. Integration of Department of Defense intel- 
ligence, surveillance, and reconnaissance ca- 
pabilities 

(a) ISR Integration Council.— (1) The Under 
Secretary of Defense for Intelligence shall es- 
tablish an Intelligence, Surveillance, and Recon- 
naissance Integration Council — 

(A) to assist the Under Secretary with re- 
spect to matters relating to the integration of 
intelligence, surveillance, and reconnaissance 
capabilities, and coordination of related devel- 
opmental activities, of the military depart- 
ments, intelligence agencies of the Depart- 
ment of Defense, and relevant combatant com- 
mands; and 

(B) otherwise to provide a means to facili- 
tate the integration of such capabilities and 
the coordination of such developmental activi- 
ties. 

(2) The Council shall be composed of — 

(A) the senior intelligence officers of the 
armed forces and the United States Special 
Operations Command; 

(B) the Director of Operations of the Joint 
Staff; and 

(C) the directors of the intelligence agencies 
of the Department of Defense. 

(3) The Under Secretary of Defense for Intel- 
ligence shall invite the participation of the Di- 
rector of National Intelligence (or that Direc- 
tor's representative) in the proceedings of the 
Council. 

(4) Each Secretary of a military department 
may designate an officer or employee of such 
military department to attend the proceedings 
of the Council as a representative of such mili- 
tary department. 

(b) ISR Integration Roadmap.— (1) The Under 
Secretary of Defense for Intelligence shall de- 



velop a comprehensive plan, to be known as the 
"Defense Intelligence, Surveillance, and Recon- 
naissance Integration Roadmap", to guide the 
development and integration of the Department 
of Defense intelligence, surveillance, and recon- 
naissance capabilities for the 15-year period of 
fiscal years 2004 through 2018. 

(2) The Under Secretary shall develop the De- 
fense Intelligence, Surveillance, and Reconnais- 
sance Integration Roadmap in consultation with 
the Intelligence, Surveillance, and Reconnais- 
sance Integration Council and the Director of 
National Intelligence. 

(Added Pub. L. 108-136, div. A, title IX, § 923(c)(1), 
Nov. 24, 2003, 117 Stat. 1575; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(3), Oct. 17, 2006, 
120 Stat. 2398; Pub. L. 110-181, div. A, title IX, 
§ 931(a)(7), (8), Jan. 28, 2008, 122 Stat. 285; Pub. L. 
111-383, div. A, title IX, § 922(b), Jan. 7, 2011, 124 
Stat. 4331.) 

Amendments 

2011— Subsec. (a)(4). Pub. L. 111-383 added par. (4). 

2008— Subsecs. (a)(3), (b)(2). Pub. L. 110-181 substituted 
"Director of National Intelligence" for "Director of 
Central Intelligence". 

2006— Subsec. (a)(1)(B). Pub. L. 109-364 substituted 
"coordination" for "coordiation". 

Integration of Defense Intelligence, 
Surveillance, and Reconnaissance Capabilities 

Pub. L. 108-136, div. A, title IX, § 923(a), (b), Nov. 24, 
2003, 117 Stat. 1574, 1575, as amended by Pub. L. 111-383, 
div. A, title IX, § 922(a), Jan. 7, 2011, 124 Stat. 4330, pro- 
vided that: 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) As part of transformation efforts within the 
Department of Defense, each of the Armed Forces is 
developing intelligence, surveillance, and reconnais- 
sance capabilities that best support future war fight- 
ing as envisioned by the leadership of the military de- 
partment concerned. 

"(2) Concurrently, intelligence agencies of the De- 
partment of Defense outside the military depart- 
ments are developing transformation roadmaps to 
best support the future decisionmaking and war 
fighting needs of their principal customers, but are 
not always closely coordinating those efforts with 
the intelligence, surveillance, and reconnaissance de- 
velopment efforts of the military departments. 

"(3) A senior official of each military department 
has been designated as the integrator of intelligence, 
surveillance, and reconnaissance for each of the 
Armed Forces in such military department, but there 
is not currently a well-defined forum through which 
the integrators of intelligence, surveillance, and re- 
connaissance capabilities for each of the Armed 
Forces can routinely interact with each other and 
with senior representatives of Department of Defense 
intelligence agencies, as well as with other members 
of the intelligence community, to ensure unity of ef- 
fort and to preclude unnecessary duplication of ef- 
fort. 

"(4) The current funding structure of a National In- 
telligence Program (NIP) and a Military Intelligence 
Program (MIP) may not be the best approach for sup- 
porting the development of an intelligence, surveil- 
lance, and reconnaissance structure that is inte- 
grated to meet the national security requirements of 
the United States in the 21st century. 

"(5) The position of Under Secretary of Defense for 
Intelligence was established in 2002 by Public Law 
107-314 [see 10 U.S.C. 137] in order to facilitate resolu- 
tion of the challenges to achieving an integrated in- 
telligence, surveillance, and reconnaissance structure 
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in the Department of Defense to meet such 21st cen- 
tury requirements. 

"(b) Goal. — It shall be a goal of the Department of 
Defense to fully integrate the intelligence, surveil- 
lance, and reconnaissance capabilities and coordinate 
the developmental activities of the military depart- 
ments, intelligence agencies of the Department of De- 
fense, and relevant combatant commands as those de- 
partments, agencies, and commands transform their in- 
telligence, surveillance, and reconnaissance systems to 
meet current and future needs." 

[§427. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(4)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 109-364, div. A, title IX, 
§ 932(a), Oct. IV, 2006, 120 Stat. 2362, related to submis- 
sion of an annual report on intelligence oversight ac- 
tivities of the Department of Defense. 

§ 428. Defense industrial security 

(a) Responsibility for Defense Industrial 
Security. — The Secretary of Defense shall be re- 
sponsible for the protection of classified infor- 
mation disclosed to contractors of the Depart- 
ment of Defense. 

(b) Consistency With Executive Orders and 
Directives. — The Secretary shall carry out the 
responsibility assigned under subsection (a) in a 
manner consistent with Executive Order 12829 
(or any successor order to such executive order) 
and consistent with policies relating to the Na- 
tional Industrial Security Program (or any suc- 
cessor to such program). 

(c) Performance of Industrial Security 
Functions for Other Agencies.— The Secretary 
may perform industrial security functions for 
other agencies of the Federal government upon 
request or upon designation of the Department 
of Defense as executive agent for the National 
Industrial Security Program (or any successor 
to such program). 

(d) Regulations and Policy Guidance.— The 
Secretary shall prescribe, and from time to time 
revise, such regulations and policy guidance as 
are necessary to ensure the protection of classi- 
fied information disclosed to contractors of the 
Department of Defense. 

(e) Dedication of Resources.— The Secretary 
shall ensure that sufficient resources are pro- 
vided to staff, train, and support such personnel 
as are necessary to fully protect classified infor- 
mation disclosed to contractors of the Depart- 
ment of Defense. 

(f) Biennial Report.— The Secretary shall re- 
port biennially to the congressional defense 
committees on expenditures and activities of 
the Department of Defense in carrying out the 
requirements of this section. The Secretary 
shall submit the report at or about the same 
time that the President's budget is submitted 
pursuant to section 1105(a) of title 31 in odd 
numbered years. The report shall be in an un- 
classified form (with a classified annex if nec- 
essary) and shall cover the activities of the De- 
partment of Defense in the preceding two fiscal 
years, including the following: 

(1) The workforce responsible for carrying 
out the requirements of this section, including 
the number and experience of such workforce; 
training in the performance of industrial secu- 
rity functions; performance metrics; and re- 
sulting assessment of overall quality. 



(2) A description of funds authorized, appro- 
priated, or reprogrammed to carry out the re- 
quirements of this section, the budget execu- 
tion of such funds, and the adequacy of budg- 
ets provided for performing such purpose. 

(3) Statistics on the number of contractors 
handling classified information of the Depart- 
ment of Defense, and the percentage of such 
contractors who are subject to foreign owner- 
ship, control, or influence. 

(4) Statistics on the number of violations 
identified, enforcement actions taken, and the 
percentage of such violations occurring at fa- 
cilities of contractors subject to foreign own- 
ership, control, or influence. 

(5) An assessment of whether major contrac- 
tors implementing the program have adequate 
enforcement programs and have trained their 
employees adequately in the requirements of 
the program. 

(6) Trend data on attempts to compromise 
classified information disclosed to contractors 
of the Department of Defense to the extent 
that such data are available. 

(Added Pub. L. 110-417, [div. A], title VIII, 
§ 845(a)(1), Oct. 14, 2008, 122 Stat. 4541, §438; re- 
numbered §428, Pub. L. 111-84, div. A, title X, 
§ 1073(a)(4), Oct. 28, 2009, 123 Stat. 2472; Pub. L. 
111-383, div. A, title X, § 1075(b)(ll), Jan. 7, 2011, 
124 Stat. 4369.) 

References in Text 

Executive Order 12829, referred to in subsec. (b), is set 
out as a note under section 435 of Title 50, War and Na- 
tional Defense. 

Amendments 

2011— Subsec. (f). Pub. L. 111-383 struck out ", United 
States Code," after "title 31". 

2009— Pub. L. 111-84 renumbered section 438 of this 
title as this section. 

Requirement for Entities With Facility Clear- 
ances That Are Not Under Foreign Ownership 
Control or Influence Mitigation 

Pub. L. 111-383, div. A, title VIII, §845, Jan. 7, 2011, 124 
Stat. 4285, provided that: 

"(a) Requirement. — The Secretary of Defense shall 
develop a plan to ensure that covered entities employ 
and maintain policies and procedures that meet re- 
quirements under the national industrial security pro- 
gram. In developing the plan, the Secretary shall con- 
sider whether or not covered entities, or any category 
of covered entities, should be required to establish gov- 
ernment security committees similar to those required 
for companies that are subject to foreign ownership 
control or influence mitigation measures. 

"(b) Covered Entity. — A covered entity under this 
section is an entity — 

"(1) to which the Department of Defense has grant- 
ed a facility clearance; and 
"(2) that is not subject to foreign ownership control 

or influence mitigation measures. 

"(c) Guidance. — The Secretary of Defense shall issue 
guidance, including appropriate compliance mecha- 
nisms, to implement the requirement in subsection (a). 
To the extent determined appropriate by the Secretary, 
the guidance shall require covered entities, or any cat- 
egory of covered entities, to establish government se- 
curity committees similar to those required for compa- 
nies that are subject to foreign ownership control or in- 
fluence mitigation measures. 

"(d) Report. — Not later than 270 days after the date 
of the enactment of this Act [Jan. 7, 2011], the Sec- 
retary shall submit to the Committees on Armed Serv- 
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ices of the Senate and the House of Representatives a 
report on the plan developed pursuant to subsection (a) 
and the guidance issued pursuant to subsection (c). The 
report shall specifically address the rationale for the 
Secretary's decision on whether or not to require cov- 
ered entities, or any category of covered entities, to es- 
tablish government security committees similar to 
those required for companies that are subject to foreign 
ownership control or influence mitigation measures." 

Submission of First Biennial Report 

Pub. L. 110-417, [div. A], title VIII, §845(b), Oct. 14, 
2008, 122 Stat. 4542, provided that: "Notwithstanding 
the deadline in subsection (f) of section 438 [now 428] of 
title 10, United States Code, as added by this section, 
the first biennial report submitted after the date of the 
enactment of this Act [Oct. 14, 2008] pursuant to such 
subsection shall be submitted not later than September 
1, 2009, and shall address the period from the date of the 
enactment of this Act to the issuance of such report." 

§429. Appropriations for Defense intelligence 
elements: accounts for transfers; transfer au- 
thority 

(a) Accounts for Appropriations for De- 
fense Intelligence Elements. — The Secretary 
of Defense may transfer appropriations of the 
Department of Defense which are available for 
the activities of Defense intelligence elements 
to an account or accounts established for receipt 
of such transfers. Each such account may also 
receive transfers from the Director of National 
Intelligence if made pursuant to Section 1 102 A 
of the National Security Act of 1947 (50 U.S.C. 
403-1), and transfers and reimbursements arising 
from transactions, as authorized by law, be- 
tween a Defense intelligence element and an- 
other entity. Appropriation balances in each 
such account may be transferred back to the ac- 
count or accounts from which such appropria- 
tions originated as appropriation refunds. 

(b) Recordation of Transfers— Transfers 
made pursuant to subsection (a) shall be re- 
corded as expenditure transfers. 

(c) Availability of Funds. — Funds transferred 
pursuant to subsection (a) shall remain avail- 
able for the same time period and for the same 
purpose as the appropriation from which trans- 
ferred, and shall remain subject to the same lim- 
itations provided in the act making the appro- 
priation. 

(d) Obligation and Expenditure of Funds. — 
Unless otherwise specifically authorized by law, 
funds transferred pursuant to subsection (a) 
shall only be obligated and expended in accord- 
ance with chapter 15 of title 31 and all other ap- 
plicable provisions of law. 

(e) Defense Intelligence Element Defined. — 
In this section, the term "Defense intelligence 
element" means any of the Department of De- 
fense agencies, offices, and elements included 
within the definition of "intelligence commu- 
nity" under section 3(4) of the National Security 
Act of 1947 (50 U.S.C. 401a(4)). 

(Added Pub. L. 112-87, title IV, § 433(a), Jan. 3, 
2012, 125 Stat. 1894.) 



!So in original. Probably should not be capitalized. 



SUBCHAPTER II— INTELLIGENCE 
COMMERCIAL ACTIVITIES 

Sec. 

431. Authority to engage in commercial activities 

as security for intelligence collection ac- 
tivities. 

432. Use, disposition, and auditing of funds. 

433. Relationship with other Federal laws. 

434. Reservation of defenses and immunities. 

435. Limitations. 

436. Regulations. 

437. Congressional oversight. 

Amendments 

1992— Pub. L. 102-484, div. A, title X, §1052(1), Oct. 23, 
1992, 106 Stat. 2499, inserted "Sec." above item "431". 

1991— Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 1991, 
105 Stat. 437, added subchapter heading and analysis of 
sections. 

§431. Authority to engage in commercial activi- 
ties as security for intelligence collection ac- 
tivities 

(a) Authority. — The Secretary of Defense, 
subject to the provisions of this subchapter, may 
authorize the conduct of those commercial ac- 
tivities necessary to provide security for author- 
ized intelligence collection activities abroad 
undertaken by the Department of Defense. No 
commercial activity may be initiated pursuant 
to this subchapter after December 31, 2015. 

(b) Interagency Coordination and Support. — 
Any such activity shall — 

(1) be coordinated with, and (where appro- 
priate) be supported by, the Director of the 
Central Intelligence Agency; and 

(2) to the extent the activity takes place 
within the United States, be coordinated with, 
and (where appropriate) be supported by, the 
Director of the Federal Bureau of Investiga- 
tion. 

(c) Definitions. — In this subchapter: 

(1) The term "commercial activities" means 
activities that are conducted in a manner con- 
sistent with prevailing commercial practices 
and includes — 

(A) the acquisition, use, sale, storage and 
disposal of goods and services; 

(B) entering into employment contracts 
and leases and other agreements for real and 
personal property; 

(C) depositing funds into and withdrawing 
funds from domestic and foreign commercial 
business or financial institutions; 

(D) acquiring licenses, registrations, per- 
mits, and insurance; and 

(E) establishing corporations, partner- 
ships, and other legal entities. 

(2) The term "intelligence collection activi- 
ties" means the collection of foreign intel- 
ligence and counterintelligence information. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 437; amended Pub. L. 104-93, title 
V, §503, Jan. 6, 1996, 109 Stat. 973; Pub. L. 105-272, 
title V, §501, Oct. 20, 1998, 112 Stat. 2404; Pub. L. 
106-398, §1 [[div. A], title X, §1077], Oct. 30, 2000, 
114 Stat. 1654, 1654A-282; Pub. L. 107-314, div. A, 
title X, §1053, Dec. 2, 2002, 116 Stat. 2649; Pub. L. 
108-375, div. A, title IX, §921, Oct. 28, 2004, 118 
Stat. 2029; Pub. L. 109-364, div. A, title IX, §931, 
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Oct. 17, 2006, 120 Stat. 2362; Pub. L. 110-181, div. 
A, title IX, § 931(b)(1), Jan. 28, 2008, 122 Stat. 285; 
Pub. L. 110-417, [div. A], title IX, § 932(a)(7), Oct. 
14, 2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title 
X, §1073(o)(10), Oct. 28, 2009, 123 Stat. 2475; Pub. 
L. 111-383, div. A, title IX, §921, Jan. 7, 2011, 124 
Stat. 4330.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "Decem- 
ber 31, 2015" for "December 31, 2010". 

2009— Subsec. (b)(1). Pub. L. 111-84 repealed Pub. L. 
110-417, § 932(a)(7). See 2008 Amendment note below. 

2008— Subsec. (b)(1). Pub. L. 110-417, § 932(a)(7), which 
directed the amendment of subsec. (b)(1) by substitut- 
ing- "Director of National Intelligence" for "Director of 
Central Intelligence", was repealed by Pub. L. 111-84. 

Pub. L. 110-181 substituted "Director of the Central 
Intelligence Agency" for "Director of Central Intel- 
ligence". 

2006— Subsec. (a). Pub. L. 109-364 substituted "2010" 
for "2006". 

2004— Subsec. (a). Pub. L. 108-375 substituted "2006" 
for "2004". 

2002— Subsec. (a). Pub. L. 107-314 substituted "2004" 
for "2002". 

2000— Subsec. (a). Pub. L. 106-398 substituted "2002" 
for "2000". 

1998— Subsec. (a). Pub. L. 105-272 substituted "2000" 
for "1998". 

1996— Subsec. (a). Pub. L. 104-93 substituted "1998" for 
"1995". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date 

Section 504(b) of Pub. L. 102-88 provided that: "The 
Secretary of Defense may not authorize any activity 
under section 431 of title 10, United States Code, as 
added by subsection (a), until the later of — 

"(1) the end of the 90-day period beginning on the 
date of the enactment of this Act [Aug. 14, 1991]; or 
"(2) the effective date of regulations first pre- 
scribed under section 436 of such title, as added by 
subsection (a)." 

§ 432. Use, disposition, and auditing of funds 

(a) Use of Funds. — Funds generated by a com- 
mercial activity authorized pursuant to this 
subchapter may be used to offset necessary and 
reasonable expenses arising from that activity. 
Use of such funds for that purpose shall be kept 
to the minimum necessary to conduct the activ- 
ity concerned in a secure manner. Any funds 
generated by the activity in excess of those re- 
quired for that purpose shall be deposited, as 
often as may be practicable, into the Treasury 
as miscellaneous receipts. 

(b) Audits— (1) The Secretary of Defense shall 
assign an organization within the Department of 
Defense to have auditing responsibility with re- 
spect to activities authorized under this sub- 
chapter. 

(2) That organization shall audit the use and 
disposition of funds generated by any commer- 
cial activity authorized under this subchapter 
not less often than annually. The results of all 
such audits shall be promptly reported to the in- 
telligence committees (as defined in section 
437(d) 1 of this title). 



iSee References in Text note below. 



(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 438.) 

References in Text 

Section 437(d) of this title, referred to in subsec. 
(b)(2), was struck out by Pub. L. 107-306, title VIII, 
§811(b)(4)(A)(ii), Nov. 27, 2002, 116 Stat. 2423. 

§ 433. Relationship with other Federal laws 

(a) In General. — Except as provided by sub- 
section (b), a commercial activity conducted 
pursuant to this subchapter shall be carried out 
in accordance with applicable Federal law. 

(b) Authorization of Waivers When Nec- 
essary to Maintain Security. — (1) If the Sec- 
retary of Defense determines, in connection 
with a commercial activity authorized pursuant 
to section 431 of this title, that compliance with 
certain Federal laws or regulations pertaining 
to the management and administration of Fed- 
eral agencies would create an unacceptable risk 
of compromise of an authorized intelligence ac- 
tivity, the Secretary may, to the extent nec- 
essary to prevent such compromise, waive com- 
pliance with such laws or regulations. 

(2) Any determination and waiver by the Sec- 
retary under paragraph (1) shall be made in 
writing and shall include a specification of the 
laws and regulations for which compliance by 
the commercial activity concerned is not re- 
quired consistent with this section. 

(3) The authority of the Secretary under para- 
graph (1) may be delegated only to the Deputy 
Secretary of Defense, an Under Secretary of De- 
fense, an Assistant Secretary of Defense, or a 
Secretary of a military department. 

(c) Federal Laws and Regulations.— For pur- 
poses of this section, Federal laws and regula- 
tions pertaining to the management and admin- 
istration of Federal agencies are only those Fed- 
eral laws and regulations pertaining to the fol- 
lowing: 

(1) The receipt and use of appropriated and 
nonappropriated funds. 

(2) The acquisition or management of prop- 
erty or services. 

(3) Information disclosure, retention, and 
management. 

(4) The employment of personnel. 

(5) Payments for travel and housing. 

(6) The establishment of legal entities or 
government instrumentalities. 

(7) Foreign trade or financial transaction re- 
strictions that would reveal the commercial 
activity as an activity of the United States 
Government. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 438.) 

§ 434. Reservation of defenses and immunities 

The submission to judicial proceedings in a 
State or other legal jurisdiction, in connection 
with a commercial activity undertaken pursu- 
ant to this subchapter, shall not constitute a 
waiver of the defenses and immunities of the 
United States. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 439.) 

§ 435. Limitations 

(a) Lawful Activities.— Nothing in this sub- 
chapter authorizes the conduct of any intel- 
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ligence activity that is not otherwise authorized 
by law or Executive order. 

(b) Domestic Activities. — Personnel conduct- 
ing commercial activity authorized by this sub- 
chapter may only engage in those activities in 
the United States to the extent necessary to 
support intelligence activities abroad. 

(c) Providing Goods and Services to the De- 
partment of Defense. — Commercial activity 
may not be undertaken within the United States 
for the purpose of providing goods and services 
to the Department of Defense, other than as 
may be necessary to provide security for the ac- 
tivities subject to this subchapter. 

(d) Notice to United States Persons.— (1) In 
carrying out a commercial activity authorized 
under this subchapter, the Secretary of Defense 
may not permit an entity engaged in such activ- 
ity to employ a United States person in an oper- 
ational, managerial, or supervisory position, 
and may not assign or detail a United States 
person to perform operational, managerial, or 
supervisory duties for such an entity, unless 
that person is informed in advance of the intel- 
ligence security purpose of that activity. 

(2) In this subsection, the term "United States 
person" means an individual who is a citizen of 
the United States or an alien lawfully admitted 
to the United States for permanent residence. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 439.) 

§ 436. Regulations 

The Secretary of Defense shall prescribe regu- 
lations to implement the authority provided in 
this subchapter. Such regulations shall be con- 
sistent with this subchapter and shall at a mini- 
mum — 

(1) specify all elements of the Department of 
Defense who are authorized to engage in com- 
mercial activities pursuant to this subchapter; 

(2) require the personal approval of the Sec- 
retary or Deputy Secretary of Defense for all 
sensitive activities to be authorized pursuant 
to this subchapter; 

(3) specify all officials who are authorized to 
grant waivers of laws or regulations pursuant 
to section 433(b) of this title, or to approve the 
establishment or conduct of commercial ac- 
tivities pursuant to this subchapter; 

(4) designate a single office within the De- 
fense Intelligence Agency to be responsible for 
the management and supervision of all activi- 
ties authorized under this subchapter; 

(5) require that each commercial activity 
proposed to be authorized under this sub- 
chapter be subject to appropriate legal review 
before the activity is authorized; and 

(6) provide for appropriate internal audit 
controls and oversight for such activities. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 439.) 

§ 437. Congressional oversight 

(a) Proposed Regulations— Copies of regula- 
tions proposed to be prescribed under section 436 
of this title (including any proposed revision to 
such regulations) shall be submitted to the in- 
telligence committees not less than 30 days be- 
fore they take effect. 



(b) Current Information. — Consistent with 
title V of the National Security Act of 1947 (50 
U.S.C. 413 et seq.), the Secretary of Defense shall 
ensure that the intelligence committees are 
kept fully and currently informed of actions 
taken pursuant to this subchapter, including 
any significant anticipated activity to be au- 
thorized pursuant to this subchapter. 

(Added Pub. L. 102-88, title V, § 504(a)(2), Aug. 14, 
1991, 105 Stat. 440; amended Pub. L. 107-306, title 
VIII, §811(b)(4)(A), Nov. 27, 2002, 116 Stat. 2423; 
Pub. L. 108-136, div. A, title X, § 1031(a)(7), Nov. 
24, 2003, 117 Stat. 1596; Pub. L. 108-375, div. A, 
title X, § 1084(d)(3), Oct. 28, 2004, 118 Stat. 2061; 
Pub. L. 112-81, div. A, title X, §1061(5), Dec. 31, 
2011, 125 Stat. 1583.) 

References in Text 

The National Security Act of 1947, referred to In sub- 
sec, (b), Is act July 26, 1947, oh. 343, 61 Stat. 495, as 
amended. Title V of the Act is classified generally to 
subchapter III (§413 et seq.) of chapter 15 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 401 of Title 50 and Tables. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 struck out subsec. (c) 
which related to submission of an annual report on cer- 
tain authorized commercial activities. 

2004— Subsec. (c). Pub. L. 108-375 inserted "(50 U.S.C. 
415b)" after "National Security Act of 1947". 

2003— Subsec. (b). Pub. L. 108-136, § 1031(a)(7)(A), 
struck out at end "The Secretary shall promptly notify 
the appropriate committees of Congress whenever a 
corporation, partnership, or other legal entity is estab- 
lished pursuant to this subchapter." 

Subsec. (c). Pub. L. 108-136, § 1031(a)(7)(B), substituted 
"report) the following:" for "report) — " In introductory 
provisions, "A" for "a" in pars. (1) to (3), a period for 
the semicolon at end of par. (1) and for "; and" at end 
of par. (2), and added par. (4). 

2002— Subsec. (c). Pub. L. 107-306, §811(b)(4)(A)(i), in 
Introductory provisions, substituted "Not later each 
year than the date provided in section 507 of the Na- 
tional Security Act of 1947, the Secretary shall submit 
to the congressional intelligence committees (as de- 
fined in section 3 of that Act (50 U.S.C. 401a))" for "Not 
later than January 15 of each year, the Secretary shall 
submit to the appropriate committees of Congress". 

Subsec. (d). Pub. L. 107-306, §811(b)(4)(A)(il), struck 
out heading and text of subsec. (d). Text read as fol- 
lows: "In this section, the term 'intelligence commit- 
tees' means the Select Committee on Intelligence of 
the Senate and the Permanent Select Committee on In- 
telligence of the House of Representatives." 

CHAPTER 22— NATIONAL GEOSPATIAL- 
INTELLIGENCE AGENCY 



Subchapter Sec. 

I. Missions and Authority 441 

II. Maps, Charts, and Geodetic Products .... 451 

III. Personnel Management 461 

IV. Definitions 467 



Prior Provisions 

A prior chapter 22 was renumbered chapter 23 of this 
title. 

Amendments 

2003— Pub. L. 108-136, div. A, title IX, § 921(d)(1), Nov. 
24, 2003, 117 Stat. 1568, substituted "NATIONAL GEO- 
SPATIAL-INTELLIGENCE AGENCY" FOR "NA- 
TIONAL IMAGERY AND MAPPING AGENCY" in chap- 
ter heading. 
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SUBCHAPTER I— MISSIONS AND 
AUTHORITY 

Sec. 

441. Establishment. 

442. Missions. 

443. Imagery intelligence and geospatial informa- 

tion: support for foreign countries. 

444. Support from Central Intelligence Agency. 
[445. Repealed.] 

Amendments 

199V— Pub. L. 105-107, title V, § 503(d)(3), Nov. 20, 1997, 
111 Stat. 2263, struck out item 445 "Protection of agen- 
cy identifications and organizational information". 

§441. Establishment 

(a) Establishment. — The National Geospatial- 
Intelligence Agency is a combat support agency 
of the Department of Defense and has signifi- 
cant national missions. 

(b) Director. — (1) The Director of the National 
Geospatial-Intelligence Agency is the head of 
the agency. 

(2) Upon a vacancy in the position of Director, 
the Secretary of Defense shall recommend to the 
President an individual for appointment to the 
position. 

(3) If an officer of the armed forces on active 
duty is appointed to the position of Director, the 
position shall be treated as having been des- 
ignated by the President as a position of impor- 
tance and responsibility for purposes of section 
601 of this title and shall carry the grade of lieu- 
tenant general, or, in the case of an officer of 
the Navy, vice admiral. 

(c) Director of National Intelligence Col- 
lection Tasking Authority. — Unless otherwise 
directed by the President, the Director of Na- 
tional Intelligence shall have authority (except 
as otherwise agreed by the Director and the Sec- 
retary of Defense) to — 

(1) approve collection requirements levied on 
national imagery collection assets; 

(2) determine priorities for such require- 
ments; and 

(3) resolve conflicts in such priorities. 

(d) Availability and Continued Improvement 
of Imagery Intelligence Support to All- 
Source Analysis and Production Function.— 
The Secretary of Defense, in consultation with 
the Director of National Intelligence, shall take 
all necessary steps to ensure the full availabil- 
ity and continued improvement of imagery in- 
telligence support for all-source analysis and 
production. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2678; amended 
Pub. L. 108-136, div. A, title IX, § 921(d)(2)(A), 
Nov. 24, 2003, 117 Stat. 1568; Pub. L. 110-181, div. 
A, title IX, § 931(a)(9), (10), (c)(1)(A), Jan. 28, 2008, 
122 Stat. 285; Pub. L. 110-417, [div. A], title IX, 
§ 932(a)(8), (9), (b)(1), Oct. 14, 2008, 122 Stat. 4576; 
Pub. L. 111-84, div. A, title X, §1073(c)(10), Oct. 
28, 2009, 123 Stat. 2475.) 

Amendments 

2009— Subsecs. (c), (d). Pub. L. 111-84 repealed Pub. L. 
110-417, § 932(a)(8), (9), (b)(1). See 2008 Amendment notes 
below. 

2008— Subsec. (c). Pub. L. 110-181, § 931(a)(9), (c)(1)(A), 
and Pub. L. 110^17, § 932(b)(1), amended subsec. (c) iden- 



tically, substituting "Director of National Intel- 
ligence" for "Director of Central Intelligence" in head- 
ing and text. Pub. L. 110-417, § 932(b)(1), was repealed by 
Pub. L. 111-84. 

Pub. L. 110-181, § 931(a)(9), and Pub. L. 110-417, 
§ 932(a)(8), amended subsec. (c) identically, substituting 
"Director of National Intelligence" for "Director of 
Central Intelligence". Pub. L. 110-417, § 932(a)(8), was re- 
pealed by Pub. L. 111-84. 

Subsec. (d). Pub. L. 110-181, §931(a)(10), and Pub. L. 
110-417, § 932(a)(9), amended subsec. (d) identically, sub- 
stituting "Director of National Intelligence" for "Di- 
rector of Central Intelligence". Pub. L. 110-417, 
§ 932(a)(9), was repealed by Pub. L. 111-84. 

2003— Subsecs. (a), (b)(1). Pub. L. 108-136 substituted 
"National Geospatial-Intelligence Agency" for "Na- 
tional Imagery and Mapping Agency". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date 

Subchapter effective Oct. 1, 1996, see section 1124 of 
Pub. L. 104-201, set out as an Effective Date of 1996 
Amendment note under section 193 of this title. 

Short Title of 1996 Amendment 

Section 1101 of title XI of div. A of Pub. L. 104-201 pro- 
vided that: "This title [enacting this chapter, section 
424 of this title, and sections 404e and 404f of Title 50, 
War and National Defense, amending sections 193, 201, 
and 451 to 456 of this title, sections 2302, 3132, 4301, 4701, 
5102, 5342, 6339, and 7323 of Title 5, Government Organi- 
zation and Employees, section 105 of the Ethics in Gov- 
ernment Act of 1978, set out in the Appendix to Title 5, 
section 82 of Title 14, Coast Guard, section 2006 of Title 
29, Labor, section 1336 of Title 44, Public Printing and 
Documents, and sections 401a and 403-5 of Title 50, re- 
numbering chapter 22 and sections 451, 452, 2792 to 2796, 
and 2798 of this title as chapter 23 and sections 481, 482, 
451 to 455, and 456 of this title, respectively, repealing 
sections 424, 425, 2791, and 2797 of this title, enacting 
provisions set out as notes under this section and sec- 
tion 193 of this title, and amending provisions set out 
as a note under section 501 of Title 44] may be cited as 
the 'National Imagery and Mapping Agency Act of 
1996'." 

Savings Provisions 

Section 1116 of title XI of div. A of Pub. L. 104-201, as 
amended by Pub. L. 105-85, div. A, title X, § 1073(c)(8), 
Nov. 18, 1997, 111 Stat. 1904, provided that: 

"(a) Continuing Effect on Legal Documents. — All 
orders, determinations, rules, regulations, permits, 
agreements, international agreements, grants, con- 
tracts, leases, certificates, licenses, registrations, 
privileges, and other administrative actions — 

"(1) which have been issued, made, granted, or al- 
lowed to become effective by the President, any Fed- 
eral agency or official thereof, or by a court of com- 
petent jurisdiction, in connection with any of the 
functions which are transferred under this title [see 
Short Title of 1996 Amendment note above] or any 
function that the National Imagery and Mapping 
Agency [now National Geospatial-Intelligence Agen- 
cy] is authorized to perform by law, and 

"(2) which are in effect at the time this title takes 
effect, or were final before the effective date of this 
title [Oct. 1, 1996] and are to become effective on or 
after the effective date of this title, 
shall continue in effect according to their terms until 
modified, terminated, superseded, set aside, or revoked 
in accordance with law by the President, the Secretary 
of Defense, the Director of the National Imagery and 
Mapping Agency [now National Geospatial-Intelligence 
Agency] or other authorized official, a court of com- 
petent jurisdiction, or by operation of law. 
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"(b) Proceedings Not Apeeoted. — This title and the 
amendments made by this title shall not affect any 
proceedings, including notices of proposed rulemaking, 
or any application for any license, permit, certificate, 
or financial assistance pending before an element of the 
Department of Defense or Central Intelligence Agency 
at the time this title takes effect, with respect to func- 
tion of that element transferred by section 1111 [set out 
below], but such proceedings and applications shall be 
continued. Orders shall be issued in such proceedings, 
appeals shall be taken therefrom, and payments shall 
be made pursuant to such orders, as if this title had not 
been enacted, and orders issued in any such proceedings 
shall continue in effect until modified, terminated, su- 
perseded, or revoked by a duly authorized official, by a 
court of competent jurisdiction, or by operation of law. 
Nothing in this section shall be deemed to prohibit the 
discontinuance or modification of any such proceeding 
under the same terms and conditions and to the same 
extent that such proceeding could have been discon- 
tinued or modified if this title had not been enacted." 

Rede sign atton op National Imagery and Mapping 
Agency as National Geospatial-Intelligence 
Agency 

Pub. L. 108-136, div. A, title IX, § 921(a), (g), Nov. 24, 
2003, 117 Stat. 1568, 1570, provided that: 

"(a) Redesignation. — The National Imagery and 
Mapping Agency of the Department of Defense is here- 
by redesignated as the National Geospatial-Intelligence 
Agency. 

"(g) References. — Any reference to the National Im- 
agery and Mapping Agency in any law, regulation, map, 
document, record, or other paper of the United States 
shall be considered to be a reference to the National 
Geospatial-Intelligence Agency." 

Congressional Findings 

Section 1102 of Pub. L. 104-201 provided that: "Con- 
gress makes the following findings: 

"(1) There is a need within the Department of De- 
fense and the Intelligence Community of the United 
States to provide a single agency focus for the grow- 
ing number and diverse types of customers for im- 
agery and geospatial information resources within 
the Government, to ensure visibility and accountabil- 
ity for those resources, and to harness, leverage, and 
focus rapid technological developments to serve the 
imagery, imagery intelligence, and geospatial infor- 
mation customers. 

"(2) There is a need for a single Government agency 
to solicit and advocate the needs of that growing and 
diverse pool of customers. 

"(3) A single combat support agency dedicated to 
imagery, imagery intelligence, and geospatial infor- 
mation could act as a focal point for support of all 
imagery intelligence and geospatial information cus- 
tomers, including customers in the Department of 
Defense, the Intelligence Community, and related 
agencies outside of the Department of Defense. 

"(4) Such an agency would best serve the needs of 
the imagery, imagery intelligence, and geospatial in- 
formation customers if it were organized — 

"(A) to carry out its mission responsibilities 
under the authority, direction, and control of the 
Secretary of Defense, with the advice of the Chair- 
man of the Joint Chiefs of Staff; and 

"(B) to carry out its responsibilities to national 
intelligence customers in accordance with policies 
and priorities established by the Director of Central 
Intelligence." 

Establishment op National Geospatial- 
Intelligence Agency; Transfer of Functions 

Section 1111 of Pub. L. 104-201 provided that: 
"(a) Establishment. — There is hereby established in 
the Department of Defense a Defense Agency to be 
known as the National Imagery and Mapping Agency 
[now National Geospatial-Intelligence Agency]. 



"(b) Transfer op Functions From Department of 
Defense Entities. — The missions and functions of the 
following elements of the Department of Defense are 
transferred to the National Imagery and Mapping 
Agency [now National Geospatial-Intelligence Agency]: 

"(1) The Defense Mapping Agency. 

"(2) The Central Imagery Office. 

"(3) Other elements of the Department of Defense 
as specified in the classified annex to this Act [see 
section 1002 of Pub. L. 104-201, set out as a note under 
section 114 of this title]. 

"(c) Transfer op Functions From Central Intel- 
ligence Agency. — The missions and functions of the 
following elements of the Central Intelligence Agency 
are transferred to the National Imagery and Mapping 
Agency [now National Geospatial-Intelligence Agency]: 
"(1) The National Photographic Interpretation Cen- 
ter. 

"(2) Other elements of the Central Intelligence 
Agency as specified in the classified annex to this 
Act. 

"(d) Preservation of Level and Quality of Im- 
agery Intelligence Support to All-Source Analysis 
and Production. — In managing the establishment of 
the National Imagery and Mapping Agency [now Na- 
tional Geospatial-Intelligence Agency], the Secretary 
of Defense, in consultation with the Director of Central 
Intelligence, shall ensure that imagery intelligence 
support provided to all-source analysis and production 
is in no way degraded or compromised." 

Transfers of Personnel and Assets 

Section 1113 of Pub. L. 104-201 provided that: 
"(a) Personnel and Assets. — Subject to subsections 
(b) and (c), the personnel, assets, unobligated balances 
of appropriations and authorizations of appropriations, 
and, to the extent jointly determined appropriate by 
the Secretary of Defense and Director of Central Intel- 
ligence, obligated balances of appropriations and au- 
thorizations of appropriations employed, used, held, 
arising from, or available in connection with the mis- 
sions and functions transferred under section 1111(b) or 
section 1111(c) [set out above] are transferred to the Na- 
tional Imagery and Mapping Agency [now National 
Geospatial-Intelligence Agency]. Transfers of appro- 
priations from the Central Intelligence Agency under 
this subsection shall be made in accordance with sec- 
tion 1531 of title 31, United States Code. 

"(b) Determination of CIA Positions To Be Trans- 
ferred. — Not earlier than two years after the effective 
date of this subtitle [Oct. 1, 1996], the Secretary of De- 
fense and the Director of Central Intelligence shall de- 
termine which, if any, positions and personnel of the 
Central Intelligence Agency are to be transferred to the 
National Imagery and Mapping Agency [now National 
Geospatial-Intelligence Agency]. The positions to be 
transferred, and the employees serving in such posi- 
tions, shall be transferred to the National Imagery and 
Mapping Agency under terms and conditions prescribed 
by the Secretary of Defense and the Director of Central 
Intelligence. 

"(c) Rule For CIA Imagery Activities Only Par- 
tially Transferred. — If the National Photographic 
Interpretation Center of the Central Intelligence Agen- 
cy or any imagery-related activity of the Central Intel- 
ligence Agency authorized to be performed by the Na- 
tional Imagery and Mapping Agency [now National 
Geospatial-Intelligence Agency] is not completely 
transferred to the National Imagery and Mapping 
Agency, the Secretary of Defense and the Director of 
Central Intelligence shall — 

"(1) jointly determine which, if any, contracts, 
leases, property, and records employed, used, held, 
arising from, available to, or otherwise relating to 
such Center or activity is to be transferred to the Na- 
tional Imagery and Intelligence Agency; and 

"(2) provide by written agreement for the transfer 
of such items." 
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Creditable Civilian Service for Career 
Conditional Employees of Defense Mapping Agency 

Section 1115 of Pub. L. 104-201 provided that: "In the 
case of an employee of the National Imagery and Map- 
ping Agency [now National Geospatial-Intelligence 
Agency] who, on the day before the effective date of 
this title [Oct. 1, 1996], was an employee of the Defense 
Mapping Agency in a career-conditional status, the 
continuous service of that employee as an employee of 
the National Imagery and Mapping Agency on and after 
such date shall be considered creditable service for the 
purpose of any determination of the career status of 
the employee." 

Definitions 

Section 1117 of Pub. L. 104-201 provided that: "In this 
subtitle [subtitle A (§§ 1111-1118) of title XI of div. A of 
Pub. L. 104-201, enacting this chapter, section 424 of 
this title, and sections 404e and 404f of Title 50, War and 
National Defense, amending sections 193 and 451 to 456 
of this title, section 1336 of Title 44, Public Printing 
and Documents, and section 403-5 of Title 50, renumber- 
ing chapter 22 and sections 2792 to 2796 and 2798 of this 
title as chapter 23 and sections 451 to 455 and 456 of this 
title, respectively, repealing sections 424 and 425 of this 
title, enacting provisions set out as notes under this 
section, and amending provisions set out as a note 
under section 501 of Title 44], the terms 'function', 'im- 
agery', 'imagery intelligence', and 'geospatial informa- 
tion' have the meanings given those terms in section 
467 of title 10, United States Code, as added by section 
1112." 

§ 442. Missions 

(a) National Security Missions. — (1) The Na- 
tional Geospatial-Intelligence Agency shall, in 
support of the national security objectives of 
the United States, provide geospatial intel- 
ligence consisting of the following: 

(A) Imagery. 

(B) Imagery intelligence. 

(C) Geospatial information. 

(2) (A) As directed by the Director of National 
Intelligence, the National Geospatial-Intel- 
ligence Agency shall develop a system to facili- 
tate the analysis, dissemination, and incorpora- 
tion of likenesses, videos, and presentations pro- 
duced by ground-based platforms, including 
handheld or clandestine photography taken by 
or on behalf of human intelligence collection or- 
ganizations or available as open-source informa- 
tion, into the National System for Geospatial 
Intelligence. 

(B) The authority provided by this paragraph 
does not include authority for the National Geo- 
spatial-Intelligence Agency to manage tasking 
of handheld or clandestine photography taken 
by or on behalf of human intelligence collection 
organizations. 

(3) Geospatial intelligence provided in carry- 
ing out paragraphs (1) and (2) shall be timely, 
relevant, and accurate. 

(b) Navigation Information.— The National 
Geospatial-Intelligence Agency shall improve 
means of navigating vessels of the Navy and the 
merchant marine by providing, under the au- 
thority of the Secretary of Defense, accurate 
and inexpensive nautical charts, sailing direc- 
tions, books on navigation, and manuals of in- 
structions for the use of all vessels of the United 
States and of navigators generally. 

(c) Maps, Charts, Etc.— The National Geo- 
spatial-Intelligence Agency shall prepare and 



distribute maps, charts, books, and geodetic 
products as authorized under subchapter II of 
this chapter. 

(d) National Missions. — The National Geo- 
spatial-Intelligence Agency also has national 
missions as specified in section 110(a) of the Na- 
tional Security Act of 1947 (50 U.S.C. 404e(a)). 

(e) Systems— The National Geospatial-Intel- 
ligence Agency may, in furtherance of a mission 
of the Agency, design, develop, deploy, operate, 
and maintain systems related to the processing 
and dissemination of imagery intelligence and 
geospatial information that may be transferred 
to, accepted or used by, or used on behalf of— 

(1) the armed forces, including any combat- 
ant command, component of a combatant 
command, joint task force, or tactical unit; or 

(2) any other department or agency of the 
United States. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2678; amended 
Pub. L. 108-136, div. A, title IX, § 921(c)(1), 
(d)(2)(A), (f), Nov. 24, 2003, 117 Stat. 1568, 1570; 
Pub. L. 111-259, title IV, §432, Oct. 7, 2010, 124 
Stat. 2732.) 

Amendments 

2010— Subsec. (a)(2). Pub. L. 111-259, §432(2), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (a)(3). Pub. L. 111-259, §432(1), (3), redesig- 
nated par. (2) as (3) and substituted "paragraphs (1) and 
(2)" for "paragraph (1)". 

2003— Subsec. (a)(1). Pub. L. 108-136, § 921(c)(1)(A), 
(d)(2)(A), in introductory provisions, substituted "Na- 
tional Geospatial-Intelligence Agency" for "National 
Imagery and Mapping Agency" and inserted "geo- 
spatial intelligence consisting of" after "provide". 

Subsec. (a)(2). Pub. L. 108-136, § 921(c)(1)(B), sub- 
stituted "Geospatial intelligence" for "Imagery, intel- 
ligence, and information". 

Subsecs. (b), (c). Pub. L. 108-136, § 921(d)(2)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

Subsec. (d). Pub. L. 108-136, § 921(d)(2)(A), (f), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency" and "section 
110(a) of the National Security Act of 1947 (50 U.S.C. 
404e(a))" for "section 120(a) of the National Security 
Act of 1947". 

Subsec. (e). Pub. L. 108-136, § 921(d)(2)(A), substituted 
"National Geospatial-Intelligence Agency" for "Na- 
tional Imagery and Mapping Agency" in introductory 
provisions. 

§ 443. Imagery intelligence and geospatial infor- 
mation: support for foreign countries 

(a) Use of Appropriated Funds.— The Direc- 
tor of the National Geospatial-Intelligence 
Agency may use appropriated funds available to 
the National Geospatial-Intelligence Agency to 
provide foreign countries with imagery intel- 
ligence and geospatial information support. 

(b) Use of Funds Other Than Appropriated 
Funds. — The Director may use funds other than 
appropriated funds to provide foreign countries 
with imagery intelligence and geospatial infor- 
mation support, notwithstanding provisions of 
law relating to the expenditure of funds of the 
United States, except that — 

(1) no such funds may be expended, in whole 
or in part, by or for the benefit of the National 
Geospatial-Intelligence Agency for a purpose 
for which Congress had previously denied 
funds; 
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(2) proceeds from the sale of imagery intel- 
ligence or geospatial information items may 
be used only to purchase replacement items 
similar to the items that are sold; and 

(3) the authority provided by this subsection 
may not be used to acquire items or services 
for the principal benefit of the United States. 

(c) Accommodation Procurements. — The au- 
thority under this section may be exercised to 
conduct accommodation procurements on behalf 
of foreign countries. 

(d) Coordination With Director of National 
Intelligence. — The Director of the Agency shall 
coordinate with the Director of National Intel- 
ligence any action under this section that in- 
volves imagery intelligence or intelligence prod- 
ucts or involves providing support to an intel- 
ligence or security service of a foreign country. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2679; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(7), Nov. 18, 
1997, 111 Stat. 1900; Pub. L. 108-136, div. A, title 

IX, § 921(d)(2)(A), Nov. 24, 2003, 117 Stat. 1568; 
Pub. L. 110-181, div. A, title IX, §931(a)(ll), 
(c)(1)(B), Jan. 28, 2008, 122 Stat. 285; Pub. L. 
110-417, [div. A], title IX, §932(a)(10), (b)(2), Oct. 
14, 2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title 

X, §1073(c)(10), Oct. 28, 2009, 123 Stat. 2475.) 

Amendments 

2009— Subsec. (d). Pub. L. 111-84 repealed Pub. L. 
110-417, §932(a)(10), (b)(2). See 2008 Amendment note 
below. 

2008— Subsec. (d). Pub. L. 110-181 and Pub. L. 110-417, 
§932(a)(10), (b)(2), amended subsec. (d) Identically, sub- 
stituting "Director of National Intelligence" for "Di- 
rector of Central Intelligence" in heading and text. 
Pub. L. 110-417, §932(a)(10), (b)(2), was repealed by Pub. 
L. 111-84. 

2003— Subsecs. (a), (b)(1). Pub. L. 108-136 substituted 
"National Geospatial-Intelligence Agency" for "Na- 
tional Imagery and Mapping Agency" wherever appear- 
ing. 

1997— Subsec. (b)(1). Pub. L. 105-85 substituted semi- 
colon for period after "denied funds". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if Included in Pub. L. 110-417 as enacted. 

§ 444. Support from Central Intelligence Agency 

(a) Support Authorized.— The Director of the 
Central Intelligence Agency may provide sup- 
port in accordance with this section to the Di- 
rector of the National Geospatial-Intelligence 
Agency. The Director of the National Geo- 
spatial-Intelligence Agency may accept support 
provided under this section. 

(b) Administrative and Contract Services — 
(1) In furtherance of the national intelligence ef- 
fort, the Director of the Central Intelligence 
Agency may provide administrative and con- 
tract services to the National Geospatial-Intel- 
ligence Agency as if that agency were an organi- 
zational element of the Central Intelligence 
Agency. 

(2) Services provided under paragraph (1) may 
include the services of security police. For pur- 
poses of section 15 of the Central Intelligence 
Agency Act of 1949 (50 U.S.C. 403o), an installa- 



tion of the National Geospatial-Intelligence 
Agency that is provided security police services 
under this section shall be considered an instal- 
lation of the Central Intelligence Agency. 

(3) Support provided under this subsection 
shall be provided under terms and conditions 
agreed upon by the Secretary of Defense and the 
Director of the Central Intelligence Agency. 

(c) Detail of Personnel. — The Director of the 
Central Intelligence Agency may detail person- 
nel of the Central Intelligence Agency indefi- 
nitely to the National Geospatial-Intelligence 
Agency without regard to any limitation on the 
duration of interagency details of Federal Gov- 
ernment personnel. 

(d) Reimbursable or Nonreimbursable Sup- 
port. — Support under this section may be pro- 
vided and accepted on either a reimbursable 
basis or a nonreimbursable basis. 

(e) Authority To Transfer Funds. — (1) The 
Director of the National Geospatial-Intelligence 
Agency may transfer funds available for that 
agency to the Director of the Central Intel- 
ligence Agency for the Central Intelligence 
Agency. 

(2) The Director of the Central Intelligence 
Agency — 

(A) may accept funds transferred under para- 
graph (1); and 

(B) shall expend such funds, in accordance 
with the Central Intelligence Agency Act of 
1949 (50 U.S.C. 403a et seq.), to provide adminis- 
trative and contract services or detail person- 
nel to the National Geospatial-Intelligence 
Agency under this section. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2680; amended 
Pub. L. 108-136, div. A, title IX, §921(d)(2)(A), 
Nov. 24, 2003, 117 Stat. 1568; Pub. L. 110-181, div. 
A, title IX, § 931(b)(2), Jan. 28, 2008, 122 Stat. 285; 
Pub. L. 110-417, [div. A], title IX, § 932(c), Oct. 14, 
2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title X, 
§1073(c)(10), Oct. 28, 2009, 123 Stat. 2475.) 

References in Text 

The Central Intelligence Agency Act of 1949, referred 
to In subsec. (e)(2)(B), is act June 20, 1949, ch. 227, 63 
Stat. 208, which Is classified generally to section 403a et 
seq. of Title 50, War and National Defense. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 403a of Title 50 and 
Tables. 

Amendments 

2009— Pub. L. 111-84 repealed Pub. L. 110-417, § 932(c). 
See 2008 Amendment note below. 

2008— Pub. L. 110-181 and Pub. L. 110-417, § 932(c), 
amended section identically, substituting "Director of 
the Central Intelligence Agency" for "Director of Cen- 
tral Intelligence" wherever appearing. Pub. L. 110-417, 
§ 932(c), was repealed by Pub. L. 111-84. 

2003— Subsecs. (a), (b)(1), (2), (c), (e)(1), (2)(B). Pub. L. 
108-136 substituted "National Geospatial-Intelligence 
Agency" for "National Imagery and Mapping Agency" 
wherever appearing. 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 
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[§445. Repealed. Pub. L. 105-107, title V, § 503(c), 
Nov. 20, 1997, 111 Stat. 2262] 

Section, added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2680; amended Pub. 
L. 105-85, div. A, title X, § 1073(a)(8), Nov. 18, 199V, 111 
Stat. 1900, related to protection of agency identifica- 
tions and organizational information. 

SUBCHAPTER II— MAPS, CHARTS, AND 
GEODETIC PRODUCTS 

Sec. 

451. Maps, charts, and books. 

452. Pilot charts. 

453. Sale of maps, charts, and navigational publi- 

cations: prices; use of proceeds. 

454. Exchange of mapping, charting, and geodetic 

data with foreign countries, international 
organizations, nongovernmental organiza- 
tions, and academic institutions. 

455. Maps, charts, and geodetic data: public avail- 

ability; exceptions. 

456. Civil actions barred. 

45V. Operational files previously maintained by or 

concerning activities of National Photo- 
graphic Interpretation Center: authority to 
withhold from public disclosure. 

Amendments 

2011— Pub. L. 112-81, div. A, title IX, § 923(b)(2), Dec. 
31, 2011, 125 Stat. 1539, added item 454 and struck out 
former item 454 "Exchange of mapping, charting, and 
geodetic data with foreign countries and international 
organizations". 

1999— Pub. L. 106-65, div. A, title X, §§ 1010(b), 1045(b), 
Oct. 5, 1999, 113 Stat. 739, V63, substituted "Sale of maps, 
charts, and navigational publications: prices; use of 
proceeds" for "Prices of maps, charts, and navigational 
publications" in item 453 and added item 45V. 

§451. Maps, charts, and books 

The Secretary of Defense may — 

(1) have the National Geospatial-Intelligence 
Agency prepare maps, charts, and nautical 
books required in navigation and have those 
materials published and furnished to naviga- 
tors; and 

(2) buy the plates and copyrights of existing 
maps, charts, books on navigation, and sailing 
directions and instructions. 

(Added Pub. L. 97-295, §1(50)(C), Oct. 12, 1982, 96 
Stat. 1299, §2792; renumbered §451 and amended 
Pub. L. 104-201, div. A, title XI, § 1112(b), Sept. 23, 
1996, 110 Stat. 2682; Pub. L. 108-136, div. A, title 
IX, § 921(d)(2)(A), Nov. 24, 2003, 117 Stat. 1568.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2792 


10:7392. 









In the section, the words "Secretary of Defense" and 
"Defense Mapping Agency" are substituted for "Sec- 
retary of the Navy" and "United States Naval Oceano- 
graphic Office", respectively, for consistency with 
10:2791. The words "under such regulations as he pre- 
scribes" are omitted as unnecessary. 

Prior Provisions 

A prior section 451 was renumbered section 481 of this 
title. 

Amendments 

2003— Par. (1). Pub. L. 108-136 substituted "National 
Geospatial-Intelligence Agency" for "National Imagery 
and Mapping Agency". 



1996— Pub. L. 104-201 renumbered section 2V92 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency" 
in par. (1). 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

§ 452. Pilot charts 

(a) There shall be conspicuously printed on 
pilot charts prepared in the National Geo- 
spatial-Intelligence Agency the following: "Pre- 
pared from data furnished by the National Geo- 
spatial-Intelligence Agency of the Department 
of Defense and by the Department of Commerce, 
and published at the National Geospatial-Intel- 
ligence Agency under the authority of the Sec- 
retary of Defense". 

(b) The Secretary of Commerce shall furnish 
to the National Geospatial-Intelligence Agency, 
as quickly as possible, all meteorological infor- 
mation received by the Secretary that is nec- 
essary for, and of the character used in, prepar- 
ing pilot charts. 

(Added Pub. L. 97-295, §1(50)(C), Oct. 12, 1982, 96 
Stat. 1299, §2793; renumbered §452 and amended 
Pub. L. 104-201, div. A, title XI, § 1112(b), Sept. 23, 
1996, 110 Stat. 2682; Pub. L. 108-136, div. A, title 
IX, § 921(d)(2)(A), Nov. 24, 2003, 117 Stat. 1568.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2793 


10:7393. 









The words "Secretary of Defense" and "Defense Map- 
ping Agency" are substituted for "Secretary of the 
Navy" and "United States Naval Oceanographic Of- 
fice", respectively, for consistency with 10:2791. The 
words "Secretary of Commerce" are substituted for 
"Weather Bureau of the Department of Commerce" to 
reflect the transfer of functions from the Weather Bu- 
reau to the Secretary of Commerce under Reorganiza- 
tion Plan No. 2 of 1965 (eff. July 13, 1965, 79 Stat. 1318). 
The word "quickly" is substituted for "expeditiously" 
for consistency in title 10. 

Prior Provisions 

A prior section 452 was renumbered section 482 of this 
title. 

Amendments 

2003— Pub. L. 108-136 substituted "National Geo- 
spatial-Intelligence Agency" for "National Imagery 
and Mapping Agency" wherever appearing. 

1996— Pub. L. 104-201 renumbered section 2793 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency" 
wherever appearing. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

§ 453. Sale of maps, charts, and navigational pub- 
lications: prices; use of proceeds 

(a) Prices. — All maps, charts, and other publi- 
cations offered for sale by the National Geo- 
spatial-Intelligence Agency shall be sold at 
prices and under regulations that may be pre- 
scribed by the Secretary of Defense. 
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(b) Use of Proceeds To Pay Foreign Licens- 
ing Fees. — (1) The Secretary of Defense may pay 
any NGA foreign data acquisition fee out of the 
proceeds of the sale of maps, charts, and other 
publications of the Agency, and those proceeds 
are hereby made available for that purpose. 

(2) In this subsection, the term "NGA foreign 
data acquisition fee" means any licensing or 
other fee imposed by a foreign country or inter- 
national organization for the acquisition or use 
of data or products by the National Geospatial- 
Intelligence Agency. 

(Added Pub. L. 97-295, §1(50)(C), Oct. 12, 1982, 96 
Stat. 1299, §2794; renumbered §453 and amended 
Pub. L. 104-201, div. A, title XI, § 1112(b), Sept. 23, 
1996, 110 Stat. 2682; Pub. L. 106-65, div. A, title X, 
§ 1010(a), Oct. 5, 1999, 113 Stat. 739; Pub. L. 
108-136, div. A, title IX, § 921(d)(2)(A), (B), Nov. 
24, 2003, 117 Stat. 1568.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2794 


10:7394. 









The words "Secretary of Defense" and "Defense Map- 
ping Agency" are substituted for "Secretary of the 
Navy" and "United States Naval Oceanographlc Of- 
fice", respectively, for consistency with 10:2791. The 
word "prescribed" is substituted for "determined" for 
consistency in title 10. The last sentence, which pro- 
vided that money from sales be covered into the Treas- 
ury, is omitted because of 31:3302. 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 921(d)(2)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

Subsec. (b)(1). Pub. L. 108-136, § 921(d)(2)(B), sub- 
stituted "NGA" for "NIMA". 

Subsec. (b)(2). Pub. L. 108-136, § 921(d)(2)(A), (B), sub- 
stituted "NGA" for "NIMA" and "National Geospatial- 
Intelligence Agency" for "National Imagery and Map- 
ping Agency". 

1999 — Pub. L. 106-65 amended section catchllne and 
text generally. Prior to amendment, text read as fol- 
lows: "All maps, charts, and other publications offered 
for sale by the National Imagery and Mapping Agency 
shall be sold at prices and under regulations that may 
be prescribed by the Secretary of Defense." 

1996— Pub. L. 104-201 renumbered section 2794 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

§454. Exchange of mapping, charting, and geo- 
detic data with foreign countries, inter- 
national organizations, nongovernmental or- 
ganizations, and academic institutions 

(a) Foreign Countries and International Or- 
ganizations. — The Secretary of Defense may au- 
thorize the National Geospatial-Intelligence 
Agency to exchange or furnish mapping, chart- 
ing, and geodetic data, supplies and services to 
a foreign country or international organization 
pursuant to an agreement for the production or 
exchange of such data. 

(b) Nongovernmental Organizations and 
Academic Institutions.— The Secretary may au- 



thorize the National Geospatial-Intelligence 
Agency to exchange or furnish mapping, chart- 
ing, and geodetic data, supplies, and services re- 
lating to areas outside of the United States to a 
nongovernmental organization or an academic 
institution engaged in geospatial information 
research or production of such areas pursuant to 
an agreement for the production or exchange of 
such data. 

(Added Pub. L. 99-569, title VI, § 601(a), Oct. 27, 
1986, 100 Stat. 3202, §2795; renumbered §454 and 
amended Pub. L. 104-201, div. A, title XI, 
§ 1112(b), Sept. 23, 1996, 110 Stat. 2682; Pub. L. 
108-136, div. A, title IX, § 921(d)(2)(A), Nov. 24, 
2003, 117 Stat. 1568; Pub. L. 112-81, div. A, title 
IX, § 923(a), (b)(1), Dec. 31, 2011, 125 Stat. 1539.) 

Amendments 

2011— Pub. L. 112-81, § 923(b)(1), amended section 
catchline generally, substituting "Exchange of map- 
ping, charting, and geodetic data with foreign coun- 
tries, international organizations, nongovernmental or- 
ganizations, and academic institutions" for "Exchange 
of mapping, charting, and geodetic data with foreign 
countries and international organizations". 

Pub. L. 112-81, § 923(a), designated existing provisions 
as subsec. (a), inserted heading, and added subsec. (b). 

2003— Pub. L. 108-136 substituted "National Geo- 
spatial-Intelligence Agency" for "National Imagery 
and Mapping Agency". 

1996— Pub. L. 104-201 renumbered section 2795 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

§455. Maps, charts, and geodetic data: public 
availability; exceptions 

(a) The National Geospatial-Intelligence Agen- 
cy shall offer for sale maps and charts at scales 
of 1:500,000 and smaller, except those withheld in 
accordance with subsection (b) or those specifi- 
cally authorized under criteria established by 
Executive order to be kept secret in the interest 
of national defense or foreign policy and in fact 
properly classified pursuant to such Executive 
order. 

(b) (1) Notwithstanding any other provision of 
law, the Secretary of Defense may withhold 
from public disclosure any geodetic product in 
the possession of, or under the control of, the 
Department of Defense — 

(A) that was obtained or produced, or that 
contains information that was provided, pur- 
suant to an international agreement that re- 
stricts disclosure of such product or informa- 
tion to government officials of the agreeing 
parties or that restricts use of such product or 
information to government purposes only; 

(B) that contains information that the Sec- 
retary of Defense has determined in writing 
would, if disclosed, reveal sources and meth- 
ods, or capabilities, used to obtain source ma- 
terial for production of the geodetic product; 
or 

(C) that contains information that the Di- 
rector of the National Geospatial-Intelligence 
Agency has determined in writing would, if 
disclosed, jeopardize or interfere with ongoing 
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military or intelligence operations, reveal 
military operational or contingency plans, or 
reveal, jeopardize, or compromise military or 
intelligence capabilities. 

(2) In this subsection, the term "geodetic prod- 
uct" means imagery, imagery intelligence, or 
geospatial information. 

(c)(1) Regulations to implement this section 
(including any amendments to such regulations) 
shall be published in the Federal Register for 
public comment for a period of not less than 30 
days before they take effect. 

(2) Regulations under this section shall ad- 
dress the conditions under which release of geo- 
detic products authorized under subsection (b) 
to be withheld from public disclosure would be 
appropriate — 

(A) in the case of allies of the United States; 
and 

(B) in the case of qualified United States 
contractors (including contractors that are 
small business concerns) who need such prod- 
ucts for use in the performance of contracts 
with the United States. 

(Added Pub. L. 102-88, title V, § 502(a)(1), Aug. 14, 
1991, 105 Stat. 435, §2796; amended Pub. L. 
103-359, title V, §502, Oct. 14, 1994, 108 Stat. 3430; 
renumbered §455 and amended Pub. L. 104-201, 
div. A, title XI, § 1112(b), Sept. 23, 1996, 110 Stat. 
2682; Pub. L. 105-85, div. A, title IX, § 933(a), 
(b)(1), Nov. 18, 1997, 111 Stat. 1866; Pub. L. 
106-398, §1 [[div. A], title X, §1074], Oct. 30, 2000, 
114 Stat. 1654, 1654A-280; Pub. L. 108-136, div. A, 
title IX, § 921(d)(2)(A), Nov. 24, 2003, 117 Stat. 
1568.) 

Amendments 

2003— Subsecs. (a), (b)(1)(C). Pub. L. 108-136 sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency". 

2000— Subsec. (b)(1)(C). Pub. L. 106-398 substituted 
", reveal military operational or contingency plans, or 
reveal, jeopardize, or compromise military or intel- 
ligence capabilities" for "or reveal military oper- 
ational or contingency plans". 

1997— Subsec. (b)(1)(B). Pub. L. 105-85, § 933(a), inserted 
", or capabilities," after "methods". 

Subsec. (b)(2). Pub. L. 105-85, § 933(b)(1), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "In this subsection, the term 'geodetic product' 
means any map, chart, geodetic data, or related prod- 
uct." 

1996— Pub. L. 104-201 renumbered section 2796 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency" 
in subsecs. (a) and (b)(1)(C). 

1994— Subsec. (b)(1)(C). Pub. L. 103-359 inserted "jeop- 
ardize or interfere with ongoing military or intel- 
ligence operations or" after "disclosed,". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

Regulations 

Pub. L. 102-88, title V, § 502(b), Aug. 14, 1991, 105 Stat. 
436, directed that regulations to implement section 2796 
(now 455) of this title be published in the Federal Reg- 
ister for public comment in accordance with subsec. (c) 
of that section not later than 90 days after Aug. 14, 
1991. 



§ 456. Civil actions barred 

(a) Claims Barred. — No civil action may be 
brought against the United States on the basis 
of the content of a navigational aid prepared or 
disseminated by the National Geospatial-Intel- 
ligence Agency. 

(b) Navigational Aids Covered.— Subsection 
(a) applies with respect to a navigational aid in 
the form of a map, a chart, or a publication and 
any other form or medium of product or infor- 
mation in which the National Geospatial-Intel- 
ligence Agency prepares or disseminates naviga- 
tional aids. 

(Added Pub. L. 103-337, div. A, title X, § 1074(b), 
Oct. 5, 1994, 108 Stat. 2861, §2798; renumbered §456 
and amended Pub. L. 104-201, div. A, title XI, 
§ 1112(b), Sept. 23, 1996, 110 Stat. 2682; Pub. L. 
108-136, div. A, title IX, § 921(d)(2)(A), Nov. 24, 
2003, 117 Stat. 1568.) 

Amendments 

2003— Pub. L. 108-136 substituted "National Geo- 
spatial-Intelligence Agency" for "National Imagery 
and Mapping Agency" wherever appearing. 

1996— Pub. L. 104-201 renumbered section 2798 of this 
title as this section and substituted "National Imagery 
and Mapping Agency" for "Defense Mapping Agency" 
wherever appearing. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1124 of Pub. L. 104-201, set out as a note 
under section 193 of this title. 

Effective Date 

Section 1074(d) of Pub. L. 103-337 provided that: "Sec- 
tion 2798 [now 456] of title 10, United States Code, as 
added by subsection (b), shall take effect on the date of 
the enactment of this Act [Oct. 5, 1994] and shall apply 
with respect to (1) civil actions brought before such 
date that are pending adjudication on such date, and (2) 
civil actions brought on or after such date." 

§ 457. Operational files previously maintained by 
or concerning activities of National Photo- 
graphic Interpretation Center: authority to 
withhold from public disclosure 

(a) Authority. — The Secretary of Defense may 
withhold from public disclosure operational files 
described in subsection (b) to the same extent 
that operational files may be withheld under 
section 701 of the National Security Act of 1947 
(50 U.S.C. 431). 

(b) Covered Operational Files.— The author- 
ity under subsection (a) applies to operational 
files in the possession of the National Geo- 
spatial-Intelligence Agency that — 

(1) as of September 22, 1996, were maintained 
by the National Photographic Interpretation 
Center; or 

(2) concern the activities of the Agency that, 
as of such date, were performed by the Na- 
tional Photographic Interpretation Center. 

(c) Operational Files Defined. — In this sec- 
tion, the term "operational files" has the mean- 
ing given that term in section 701(b) of the Na- 
tional Security Act of 1947 (50 U.S.C. 431(b)). 

(Added Pub. L. 106-65, div. A, title X, § 1045(a), 
Oct. 5, 1999, 113 Stat. 762; amended Pub. L. 
108-136, div. A, title IX, § 921(d)(2)(A), Nov. 24, 
2003, 117 Stat. 1568.) 
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Amendments 

2003— Subsec. (b). Pub. L. 108-136 substituted "Na- 
tional Geospatial-Intelligence Agency" for "National 
Imagery and Mapping Agency" in introductory provi- 
sions. 

SUBCHAPTER III— PERSONNEL 
MANAGEMENT 

Sec. 

461. Management rights. 

462. Financial assistance to certain employees in 

acquisition of critical skills. 

Amendments 

2001— Pub. L. 107-108, title V, § 504(b), Dec. 28, 2001, 115 
Stat. 1406, added item 462. 

§461. Management rights 

(a) Scope. — If there is no obligation under the 
provisions of chapter 71 of title 5 for the head of 
an agency of the United States to consult or ne- 
gotiate with a labor organization on a particular 
matter by reason of that matter being covered 
by a provision of law or a Governmentwide regu- 
lation, the Director of the National Geospatial- 
Intelligence Agency is not obligated to consult 
or negotiate with a labor organization on that 
matter even if that provision of law or regula- 
tion is inapplicable to the National Geospatial- 
Intelligence Agency. 

(b) Bargaining Units. — The Director of the 
National Geospatial-Intelligence Agency shall 
accord exclusive recognition to a labor organiza- 
tion under section 7111 of title 5 only for a bar- 
gaining unit that was recognized as appropriate 
for the Defense Mapping Agency on September 
30, 1996. 

(c) Termination of Bargaining Unit Cov- 
erage of Position Modified To Affect Na- 
tional Security Directly. — (1) If the Director 
of the National Geospatial-Intelligence Agency 
determines that the responsibilities of a posi- 
tion within a collective bargaining unit should 
be modified to include intelligence, counter- 
intelligence, investigative, or security duties 
not previously assigned to that position and 
that the performance of the newly assigned du- 
ties directly affects the national security of the 
United States, then, upon such a modification of 
the responsibilities of that position, the position 
shall cease to be covered by the collective bar- 
gaining unit and the employee in that position 
shall cease to be entitled to representation by a 
labor organization accorded exclusive recogni- 
tion for that collective bargaining unit. 

(2) A determination described in paragraph (1) 
that is made by the Director of the National 
Geospatial-Intelligence Agency may not be re- 
viewed by the Federal Labor Relations Author- 
ity or any court of the United States. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2681; amended 
Pub. L. 108-136, div. A, title IX, § 921(d)(2)(A), (C), 
Nov. 24, 2003, 117 Stat. 1568.) 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 921(d)(2)(A), sub- 
stituted "National Geospatial-Intelligence Agency" for 
"National Imagery and Mapping Agency" in two 
places. 

Subsec. (b). Pub. L. 108-136, § 921(d)(2)(C), substituted 
"The Director of the National Geospatial-Intelligence 



Agency" for "The National Imagery and Mapping 
Agency" and "on September 30, 1996" for "on the day 
before the date on which employees and positions of the 
Defense Mapping Agency in that bargaining unit be- 
came employees and positions of the National Imagery 
and Mapping Agency under the National Imagery and 
Mapping Agency Act of 1996 (title XI of the National 
Defense Authorization Act for Fiscal Year 1997)". 

Subsec. (c). Pub. L. 108-136, § 921(d)(2)(A), substituted 
"National Geospatial-Intelligence Agency" for "Na- 
tional Imagery and Mapping Agency" in two places. 

Effective Date 

Section effective Oct. 1, 1996, see section 1124 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 193 of this title. 

§ 462. Financial assistance to certain employees 
in acquisition of critical skills 

The Secretary of Defense may establish an un- 
dergraduate training program with respect to ci- 
vilian employees of the National Geospatial-In- 
telligence Agency that is similar in purpose, 
conditions, content, and administration to the 
program established by the Secretary of Defense 
under section 16 of the National Security Agen- 
cy Act of 1959 (50 U.S.C. 402 note) for civilian 
employees of the National Security Agency. 

(Added Pub. L. 107-108, title V, § 504(a), Dec. 28, 
2001, 115 Stat. 1405; amended Pub. L. 108-136, div. 
A, title IX, § 921(d)(2)(A), Nov. 24, 2003, 117 Stat. 
1568.) 

References in Text 

Section 16 of the National Security Agency Act of 
1959, referred to in text, is section 16 of Pub. L. 86-36, 
which is set out as a note under section 402 of Title 50, 
War and National Defense. 

Amendments 

2003— Pub. L. 108-136 substituted "National Geo- 
spatial-Intelligence Agency" for "National Imagery 
and Mapping Agency". 

SUBCHAPTER IV— DEFINITIONS 

See. 

467. Definitions. 
§ 467. Definitions 

In this chapter: 

(1) The term "function" means any duty, ob- 
ligation, responsibility, privilege, activity, or 
program. 

(2) (A) The term "imagery" means, except as 
provided in subparagraph (B), a likeness or 
presentation of any natural or manmade fea- 
ture or related object or activity and the posi- 
tional data acquired at the same time the 
likeness or representation was acquired, in- 
cluding — 

(i) products produced by space-based na- 
tional intelligence reconnaissance systems; 
and 

(ii) likenesses or presentations produced 
by satellites, airborne platforms, unmanned 
aerial vehicles, or other similar means. 

(B) Such term does not include handheld or 
clandestine photography taken by or on behalf 
of human intelligence collection organiza- 
tions. 

(3) The term "imagery intelligence" means 
the technical, geographic, and intelligence in- 
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formation derived through the interpretation 
or analysis of imagery and collateral mate- 
rials. 

(4) The term "geospatial information" 
means information that identifies the geo- 
graphic location and characteristics of natural 
or constructed features and boundaries on the 
earth and includes — 

(A) statistical data and information de- 
rived from, among other things, remote 
sensing, mapping, and surveying tech- 
nologies; and 

(B) mapping, charting, geodetic data, and 
related products. 

(5) The term "geospatial intelligence" 
means the exploitation and analysis of im- 
agery and geospatial information to describe, 
assess, and visually depict physical features 
and geographically referenced activities on 
the earth. Geospatial intelligence consists of 
imagery, imagery intelligence, and geospatial 
information. 

(Added Pub. L. 104-201, div. A, title XI, 
§ 1112(a)(2), Sept. 23, 1996, 110 Stat. 2682; amended 
Pub. L. 105-85, div. A, title IX, § 933(b)(2), Nov. 18, 
1997, 111 Stat. 1866; Pub. L. 108-136, div. A, title 
IX, § 921(b), Nov. 24, 2003, 117 Stat. 1568.) 

Amendments 

2003— Par. (5). Pub. L. 108-136 added par. (5). 

1997— Par. (4). Pub. L. 105-85 inserted "and" at end of 
subpar. (A), substituted "geodetic data, and related 
products." for "and geodetic data; and" In subpar. (B), 
and struck out subpar. (C) which read as follows: "geo- 
detic products, as defined In section 455(c) of this title." 

Effective Date 

Section effective Oct. 1, 1996, see section 1124 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 193 of this title. 

CHAPTER 23— MISCELLANEOUS STUDIES 
AND REPORTS 

Sec. 

480. Reports to Congress: submission in electronic 

form. 

481. Racial and ethnic Issues; gender Issues: sur- 

veys. 

482. Quarterly reports: personnel and unit readi- 

ness. 

483. Reports on transfers from high-priority readi- 

ness appropriations. 
[484 to 487. Repealed.] 

488. Management of electromagnetic spectrum: bi- 

ennial strategic plan. 

489. Annual report on Department of Defense op- 

eration and financial support for military 
museums. 
[490. Repealed.] 

490a. Biennial assessment and report on the deliv- 
ery platforms for nuclear weapons and the 
nuclear command and control system. 

491. Nuclear employment strategy of the United 

States: reports on modification of strategy. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, §§ 1041(c), 
1046(b)(2), 1061(6)(B), (7)(B), (8)(B), (9)(B), (10)(B), Dec. 31, 
2011, 125 Stat. 1575, 1579, 1583, added items 490a and 491 
and struck out items 484 "Annual report on aircraft in- 
ventory", 485 "Joint and service concept development 
and experimentation", 486 "Quadrennial report on 
emerging operational concepts", 487 "Unit operations 
tempo and personnel tempo: annual report", and 490 
"Space cadre management: biennial report". 



2008— Pub. L. 110-417, [div. A], title II, § 241(b), Oct. 14, 
2008, 122 Stat. 4398, added item 485 and struck out 
former item 485 "Joint warfighting experimentation". 

Pub. L. 110-181, div. A, title IX, § 912(b), Jan. 28, 2008, 
122 Stat. 281, added item 490. 

2004— Pub. L. 108-375, div. A, title X, § 1033(b), Oct. 28, 
2004, 118 Stat. 2048, added item 489. 

2003— Pub. L. 108-136, div. A, title X, § 1054(b), Nov. 24, 
2003, 117 Stat. 1615, added Item 488. 

2002— Pub. L. 107-314, dlv. A, title V, § 561(a)(2), Dec. 2, 
2002, 116 Stat. 2554, substituted "Racial and ethnic is- 
sues; gender issues: surveys" for "Race relations, gen- 
der discrimination, and hate group activity: annual 
survey and report" in item 481. 

2001— Pub. L. 107-107, div. A, title X, § 1042(b), Dec. 28, 
2001, 115 Stat. 1218, added Item 480. 

1999— Pub. L. 106-65, div. A, title II, § 241(a)(2), title 
III, § 361(d)(3), title IX, § 923(b)(2), Oct. 5, 1999, 113 Stat. 
550, 575, 725, added items 486 and 487 and repealed Pub. 
L. 105-261, § 373(d)(2). See 1998 Amendment note below. 

1998— Pub. L. 105-261, div. A, title IX, § 923(b)(2), title 

X, § 1069(a)(1), Oct. 17, 1998, 112 Stat. 2105, 2135, sub- 
stituted "Annual report" for "Report" in item 484 and 
added item 485. 

Pub. L. 105-261, dlv. A, title III, § 373(d)(2), Oct. 17, 
1998, 112 Stat. 1992, which directed amendment of analy- 
sis, effective June 1, 2001, by striking out item 482. was 
repealed by Pub. L. 106-65, div. A, title III, § 361(d)(3), 
Oct. 5, 1999, 113 Stat. 575. 

1997— Pub. L. 105-85, div. A, title III, §§ 322(a)(2), 323(b), 
324(a)(2), Nov. 18, 1997, 111 Stat. 1675, 1677, substituted 
"Quarterly reports: personnel and unit readiness" for 
"Quarterly readiness reports" in item 482 and added 
items 483 and 484. 

1996— Pub. L. 104-201, div. A, title V, §571(c)(2), title 

XI, §§ 1112(a)(1), 1123(a)(4), Sept. 23, 1996, 110 Stat. 2532, 
2677, 2688, substituted "Race relations, gender discrimi- 
nation, and hate group activity: annual survey and re- 
port" for "Racial and ethnic issues; biennial survey; bi- 
ennial report" in item 451, renumbered chapter 22 of 
this title as this chapter, and redesignated items 451 
and 452 as 481 and 482, respectively. 

Pub. L. 104-106, div. A, title III, § 361(a)(2), Feb. 10, 
1996, 110 Stat. 273, added item 452. 

§480. Reports to Congress: submission in elec- 
tronic form 

(a) Requirement. — Whenever the Secretary of 
Defense or any other official of the Department 
of Defense submits to Congress (or any commit- 
tee of either House of Congress) a report that 
the Secretary (or other official) is required by 
law to submit, the Secretary (or other official) 
shall provide to Congress (or such committee) a 
copy of the report in an electronic medium. 

(b) Exception. — Subsection (a) does not apply 
to a report submitted in classified form. 

(c) Definition. — In this section, the term "re- 
port" includes any certification, notification, or 
other communication in writing. 

(Added Pub. L. 107-107, div. A, title X, § 1042(a), 
Dec. 28, 2001, 115 Stat. 1218; amended Pub. L. 
107-314, div. A, title X, §1042, Dec. 2, 2002, 116 
Stat. 2646.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-314 substituted "shall 
provide to Congress (or" for "shall, upon request by 
any committee of Congress to which the report is sub- 
mitted or referred, provide to Congress (or each". 

§481. Racial and ethnic issues; gender issues: 
surveys 

(a) In General.— (1) The Secretary of Defense 
shall carry out four quadrennial surveys (each in 



§481 



TITLE 10— ARMED FORCES 



Page 248 



a separate year) in accordance with, this section 
to identify and assess racial and ethnic issues 
and discrimination, and to identify and assess 
gender issues and discrimination, among mem- 
bers of the armed forces. Each such survey shall 
be conducted so as to identify and assess the ex- 
tent (if any) of activity among such members 
that may be seen as so-called "hate group" ac- 
tivity. 

(2) The four surveys shall be as follows: 

(A) To identify and assess racial and ethnic 
issues and discrimination among members of 
the armed forces serving on active duty. 

(B) To identify and assess racial and ethnic 
issues and discrimination among members of 
the armed forces in the reserve components. 

(C) To identify and assess gender issues and 
discrimination among members of the armed 
forces serving on active duty. 

(D) To identify and assess gender issues and 
discrimination members of the armed forces in 
the reserve components. 

(3) The surveys under this section relating to 
racial and ethnic issues and discrimination shall 
be known as the "Armed Forces Workplace and 
Equal Opportunity Surveys". The surveys under 
this section relating to gender issues and dis- 
crimination shall be known as the "Armed 
Forces Workplace and Gender Relations Sur- 
veys". 

(4) Each survey under this section shall be 
conducted separately from any other survey 
conducted by the Department of Defense. 

(b) Armed Forces Workplace and Equal Op- 
portunity Surveys.— The Armed Forces Work- 
place and Equal Opportunity Surveys shall be 
conducted so as to solicit information on racial 
and ethnic issues, including issues relating to 
harassment and discrimination, and the climate 
in the armed forces for forming professional re- 
lationships among members of the armed forces 
of various racial and ethnic groups. Both such 
surveys shall be conducted so as to solicit infor- 
mation on the following: 

(1) Indicators of positive and negative trends 
for professional and personal relationships 
among members of all racial and ethnic 
groups. 

(2) The effectiveness of Department of De- 
fense policies designed to improve relation- 
ships among all racial and ethnic groups. 

(3) The effectiveness of current processes for 
complaints on and investigations into racial 
and ethnic discrimination. 

(c) Armed Forces Workplace and Gender Re- 
lations Surveys.— The Armed Forces Work- 
place and Gender Relations Surveys shall be 
conducted so as to solicit information on gender 
issues, including issues relating to gender-based 
harassment and discrimination, and the climate 
in the armed forces for forming professional re- 
lationships between male and female members 
of the armed forces. Both such surveys shall be 
conducted so as to solicit information on the 
following: 

(1) Indicators of positive and negative trends 
for professional and personal relationships be- 
tween male and female members of the armed 
forces. 

(2) The effectiveness of Department of De- 
fense policies designed to improve professional 



relationships between male and female mem- 
bers of the armed forces. 

(3) The effectiveness of current processes for 
complaints on and investigations into gender- 
based discrimination. 

(d) Surveys To Be Conducted in Different 
Years. — Each of the four quadrennial surveys 
conducted under this section shall be conducted 
in a different year from any other survey con- 
ducted under this section, so that one such sur- 
vey is conducted during each year. 

(e) Reports to Congress. — Upon the comple- 
tion of a survey under this section, the Sec- 
retary shall submit to Congress a report con- 
taining the results of the survey. 

(f) Inapplicability to Coast Guard. — This 
section does not apply to the Coast Guard. 

(Added Pub. L. 103-337, div. A, title V, § 554(a)(1), 
Oct. 5, 1994, 108 Stat. 2773, §451; renumbered §481 
and amended Pub. L. 104-201, div. A, title V, 
§571(c)(l), title XI, § 1121(a), Sept. 23, 1996, 110 
Stat. 2532, 2687; Pub. L. 107-314, div. A, title V, 
§ 561(a)(1), Dec. 2, 2002, 116 Stat. 2553.) 

Amendments 

2002 — Pub. L. 107-314 substituted "Racial and ethnic 
issues; gender issues: surveys" for "Race relations, gen- 
der discrimination, and hate group activity: annual 
survey and report" as section catchline and amended 
text generally, substituting provisions requiring four 
quadrennial surveys and report for provisions requiring 
an annual survey and report. 

1996— Pub. L. 104-201, § 1121(a), renumbered section 451 
of this title as this section. 

Pub. L. 104-201, § 571(c)(1), substituted "Race rela- 
tions, gender discrimination, and hate group activity: 
annual survey and report" for "Racial and ethnic is- 
sues; biennial survey; biennial report" as section catch- 
line and amended text generally, substituting provi- 
sions requiring an annual survey and report for provi- 
sions requiring a biennial survey and report. 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title V, § 561(b), Dec. 2, 2002, 116 
Stat. 2554, provided that: "The first survey under sec- 
tion 481 of title 10, United States Code, as amended by 
subsection (a)(1), shall be carried out during 2003." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Annual Report on Status of Female Members of 
the Armed Forces 

Pub. L. 107-314, div. A, title V, §562, Dec. 2, 2002, 116 
Stat. 2554, provided that: 

"(a) Requirement for Report. — The Secretary of De- 
fense shall submit to Congress, for each of fiscal years 
2002 through 2006, a report on the status of female mem- 
bers of the Armed Forces. Information in the annual re- 
port shall be shown for the Department of Defense as a 
whole and separately for each of the Army, Navy, Air 
Force, and Marine Corps. 

"(b) Matters To Be Included. — The report for a fis- 
cal year under subsection (a) shall include the follow- 
ing information: 

"(1) The positions, weapon systems, and fields of 

skills for which, by policy, female members are not 

eligible for assignment, as follows: 
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"(A) In the report for fiscal year 2002 — 

"(1) an identification of each position, weapon 
system, and field of skills for which, by policy, fe- 
male members are not eligible; and 

"(ii) the rationale for the applicability of the 
policy to each such position, weapon system, and 
field. 

"(B) In the report for each fiscal year after fiscal 
year 2002, the positions, weapon systems, and fields 
for which policy on the eligibility of female mem- 
bers for assignment has changed during that fiscal 
year, including a discussion of how the policy has 
changed and the rationale for the change. 
"(2) Information on joint spouse assignments, as 
follows: 

"(A) The number of cases in which members of 
the Armed Forces married to each other are in as- 
signments to which they were jointly assigned dur- 
ing that fiscal year, as defined in the applicable De- 
partment of Defense and military department per- 
sonnel assignment policies. 

"(B) The number of cases in which members of 
the Armed Forces married to each other are in as- 
signments to which they were assigned during that 
fiscal year, but were not jointly assigned (as so de- 
fined). 

"(3) Promotion selection rates for female members, 
for male members, and for all personnel in the re- 
ports submitted by promotion selection boards in 
that fiscal year for promotion to grades E-7, E-8, and 
E-9, and, in the case of commissioned officers, pro- 
motion to grades 0-4, 0-5, and 0-6. 

"(4) Retention rates for female members in each 
grade and for male members in each grade during 
that fiscal year. 

"(5) Selection rates for female members and for 
male members for assignment to grade 0-6 and grade 
0-5 command positions in reports of command selec- 
tion boards that were submitted during that fiscal 
year. 

"(6) Selection rates for female members and for 
male members for attendance at intermediate service 
schools (ISS) and, separately, for attendance at sen- 
ior service schools (SSS) in reports of selection 
boards that were submitted during that fiscal year. 

"(7) The extent of assignments of female members 
during that fiscal year in each field in which at least 
80 percent of the Armed Forces personnel assigned in 
the field are men. 

"(8) The incidence of sexual harassment complaints 
made during that fiscal year, stated as the number of 
cases in which complaints of sexual harassment were 
filed under procedures of military departments that 
are applicable to the submission of sexual harassment 
complaints, together with the number and percent of 
the complaints that were substantiated. 

"(9) Satisfaction (based on surveys) of female ac- 
tive-duty members, female dependents of active-duty 
members, and female dependents of nonactive duty 
members entitled to health care provided by the De- 
partment of Defense with access to, and quality of, 
women's health care benefits provided by the Depart- 
ment of Defense. 

"(c) Time for Report. — The report for a fiscal year 
under this section shall be submitted not later than 120 
days after the end of that fiscal year." 

First Report Required Under Subsection (c) 

Section 554(b) of Pub. L. 103-337 required Secretary of 
Defense to submit first report under former subsec. (c) 
of this section not later than May 1, 1995. 

§ 482. Quarterly reports: personnel and unit read- 
iness 

(a) Quarterly Reports Required.— Not later 
than 45 days after the end of each calendar-year 
quarter, the Secretary of Defense shall submit 
to Congress a report regarding military readi- 



ness. The report for a quarter shall contain the 
information required by subsections (b), (d), (e), 
and (f). 

(b) Readiness Problems and Remedial Ac- 
tions. — Each report shall specifically describe — 

(1) each readiness problem and deficiency 
identified using the assessments considered 
under subsection (c); 

(2) planned remedial actions; and 

(3) the key indicators and other relevant in- 
formation related to each identified problem 
and deficiency. 

(c) Consideration of Readiness Assess- 
ments. — The information required under sub- 
section (b) to be included in the report for a 
quarter shall be based on readiness assessments 
that are provided during that quarter — 

(1) to any council, committee, or other body 
of the Department of Defense — 

(A) that has responsibility for readiness 
oversight; and 

(B) whose membership includes at least 
one civilian officer in the Office of the Sec- 
retary of Defense at the level of Assistant 
Secretary of Defense or higher; 

(2) by senior civilian and military officers of 
the military departments and the commanders 
of the unified and specified commands; and 

(3) as part of any regularly established proc- 
ess of periodic readiness reviews for the De- 
partment of Defense as a whole. 

(d) Comprehensive Readiness Indicators for 
Active Components. — Each report shall also in- 
clude information regarding each of the active 
components of the armed forces (and an evalua- 
tion of such information) with respect to each of 
the following readiness indicators: 

(1) Personnel strength. — 

(A) Personnel status, including the extent 
to which members of the armed forces are 
serving in positions outside of their military 
occupational specialty, serving in grades 
other than the grades for which they are 
qualified, or both. 

(B) Historical data and projected trends in 
personnel strength and status. 

(2) Personnel turbulence.— 

(A) Recruit quality. 

(B) Borrowed manpower. 

(C) Personnel stability. 

(3) Other personnel matters. — 

(A) Personnel morale. 

(B) Recruiting status. 

(4) Training.— 

(A) Training unit readiness and pro- 
ficiency. 

(B) Operations tempo. 

(C) Training funding. 

(D) Training commitments and deploy- 
ments. 

(5) Logistics — equipment fill. — 

(A) Deployed equipment. 

(B) Equipment availability. 

(C) Equipment that is not mission capable. 

(D) Age of equipment. 

(E) Condition of nonpacing items. 

(6) Logistics— equipment maintenance.— 
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(A) Maintenance backlog. 
(7) LOGISTICS— SUPPLY.— 

(A) Availability of ordnance and spares. 

(B) Status of prepositioned equipment. 

(e) Unit Readiness Indicators.— Each report 
shall also include information regarding the 
readiness of each active component unit of the 
armed forces at the battalion, squadron, or an 
equivalent level (or a higher level) that received 
a readiness rating of C-3 (or below) for any 
month of the calendar-year quarter covered by 
the report. With respect to each such unit, the 
report shall separately provide the following in- 
formation: 

(1) The unit designation and level of organi- 
zation. 

(2) The overall readiness rating for the unit 
for the quarter and each month of the quarter. 

(3) The resource area or areas (personnel, 
equipment and supplies on hand, equipment 
condition, or training) that adversely affected 
the unit's readiness rating for the quarter. 

(4) The reasons why the unit received a read- 
iness rating of C-3 (or below). 

(f) Readiness of National Guard to Perform 
Civil Support Missions. — (1) Each report shall 
also include an assessment of the readiness of 
the National Guard to perform tasks required to 
support the National Response Plan for support 
to civil authorities. 

(2) Any information in an assessment under 
this subsection that is relevant to the National 
Guard of a particular State shall also be made 
available to the Governor of that State. 

(3) The Secretary shall ensure that each State 
Governor has an opportunity to provide to the 
Secretary an independent evaluation of that 
State's National Guard, which the Secretary 
shall include with each assessment submitted 
under this subsection. 

(g) Classification of Reports. — A report 
under this section shall be submitted in unclas- 
sified form. To the extent the Secretary of De- 
fense determines necessary, the report may also 
be submitted in classified form. 

(Added Pub. L. 104-106, div. A, title III, 
§ 361(a)(1), Feb. 10, 1996, 110 Stat. 272, §452; re- 
numbered §482, Pub. L. 104-201, div. A, title XI, 
§ 1121(a), Sept. 23, 1996, 110 Stat. 2687; amended 
Pub. L. 105-85, div. A, title III, § 322(a)(1), Nov. 18, 
1997, 111 Stat. 1673; Pub. L. 106-65, div. A, title 
III, § 361(d)(3), (e), Oct. 5, 1999, 113 Stat. 575; Pub. 
L. 110-181, div. A, title III, § 351(b), Jan. 28, 2008, 
122 Stat. 70.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 351(b)(1), sub- 
stituted "(e), and (f)" for "and (e)". 

Subsecs. (f), (g). Pub. L. 110-181, §351(b)(2), (3), added 
subsec. (f) and redesignated former subsec. (f) as (g). 

1999— Pub. L. 106-65, § 361(d)(3), repealed Pub. L. 
105-261, § 373(d)(2). See 1998 Amendment note below. 

Subsec. (a). Pub. L. 106-65, §361(e), substituted "45 
days" for "30 days". 

1998— Pub. L. 105-261, § 373(d)(2), which directed the re- 
peal of this section effective June 1, 2001, was repealed 
by Pub. L. 106-65, § 361(d)(3). 

1997 — Pub. L. 105-85 substituted "Quarterly reports: 
personnel and unit readiness" for "Quarterly readiness 
reports" in section catchline and amended text gener- 
ally. Prior to amendment, text consisted of subsecs. (a) 



to (c) relating to requirement for submission of quar- 
terly readiness reports, matters to be included in re- 
ports, and form of reports. 

1996— Pub. L. 104-201 renumbered section 452 of this 
title as this section. 

Effective Date of Pub. L. 105-261 

Pub. L. 105-261, div. A, title III, § 373(d)(2), Oct. 17, 
1998, 112 Stat. 1992, which provided that the repeal of 
this section was to be effective June 1, 2001, was re- 
pealed by Pub. L. 106-65, div. A, title III, § 361(d)(3), Oct. 
5, 1999, 113 Stat. 575. 

Effective Date 

Section 361(b) of Pub. L. 104-106 provided that: "Sec- 
tion 452 [now 482] of title 10, United States Code, as 
added by subsection (a), shall take effect with the cal- 
endar-year quarter during which this Act is enacted 
[enacted Feb. 10, 1996]." 

Quarterly Reports on Personnel and Unit 
Readiness 

Pub. L. 110-181, div. A, title III, § 351(c)(2), Jan. 28, 
2008, 122 Stat. 71, provided that: "The amendment made 
by subsection (b) [amending this section] shall apply 
with respect to the quarterly report required under sec- 
tion 482 of title 10, United States Code, for the second 
quarter of fiscal year 2009 and each subsequent report 
required under that section." 

Quarterly Readiness Report Requirement 

Pub. L. 105-261, div. A, title III, § 373(d)(1), Oct. 17, 
1998, 112 Stat. 1992, which provided that effective Jan. 
15, 2000, or the date on which the first report of the Sec- 
retary of Defense is submitted under section 117(e) of 
this title, whichever is later, the Secretary of Defense 
was to cease to submit reports under this section, was 
repealed by Pub. L. 106-65, div. A, title III, § 361(d)(3), 
Oct. 5, 1999, 113 Stat. 575. 

Implementation Plan To Examine Readiness 
Indicators 

Pub. L. 105-85, div. A, title III, § 322(b), Nov. 18, 1997, 
111 Stat. 1675, directed the Secretary of Defense, not 
later than Jan. 15, 1998, to submit to the congressional 
defense committees a plan specifying the manner in 
which the additional reporting requirement of subsec. 
(d) of this section would be implemented and the cri- 
teria proposed to be used to evaluate the readiness indi- 
cators identified in subsec. (d). 

Transition To Complete Report 

Pub. L. 105-85, div. A, title III, § 322(d), Nov. 18, 1997, 
111 Stat. 1675, provided that until the report under this 
section for the third quarter of 1998 was submitted, the 
Secretary of Defense was authorized to omit the infor- 
mation required by subsec. (d) of this section if the 
Secretary determined that it was impracticable to 
comply. 

§483. Reports on transfers from high-priority 
readiness appropriations 

(a) Annual Reports.— Not later than the date 
on which the President submits the budget for a 
fiscal year to Congress pursuant to section 1105 
of title 31, the Secretary of Defense shall submit 
to the Committee on Armed Services and the 
Committee on Appropriations of the Senate and 
the Committee on Armed Services and the Com- 
mittee on Appropriations of the House of Rep- 
resentatives a report on transfers during the 
preceding fiscal year from funds available for 
each covered budget activity. 

(b) Midyear Reports.— Not later than June 1 
of each fiscal year, the Secretary of Defense 
shall submit to the congressional committees 
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specified in subsection (a) a report on transfers, 
during the first six months of that fiscal year, 
from funds available for each covered budget ac- 
tivity. 

(c) Matters To Be Included. — In each report 
under subsection (a) or (b), the Secretary of De- 
fense shall include for each covered budget ac- 
tivity the following: 

(1) A statement, for the period covered by 
the report, of— 

(A) the total amount of transfers into 
funds available for that activity; 

(B) the total amount of transfers from 
funds available for that activity; and 

(C) the net amount of transfers into, or out 
of, funds available for that activity. 

(2) A detailed explanation of the transfers 
into, and out of, funds available for that activ- 
ity during the period covered by the report, in- 
cluding identification of the sources from 
which funds were transferred into that activ- 
ity and identification of the recipients of the 
funds transferred out of that activity. 

(d) Covered Budget Activity Defined.— In 
this section, the term "covered budget activity" 
means each of the following: 

(1) The budget activity groups (known as 
"subactivities") within the Operating Forces 
budget activity of the annual Operation and 
Maintenance, Army, appropriation that are 
designated as follows: 

(A) All subactivities under the category of 
Land Forces. 

(B) Land Forces Depot Maintenance. 

(C) Base Support. 

(D) Maintenance of Real Property. 

(2) The Air Operations budget activity 
groups (known as "subactivities") within the 
Operating Forces budget activity of the an- 
nual Operation and Maintenance, Navy, appro- 
priation that are designated as follows: 

(A) Mission and Other Flight Operations. 

(B) Fleet Air Training. 

(C) Aircraft Depot Maintenance. 

(D) Base Support. 

(E) Maintenance of Real Property. 

(3) The Ship Operations budget activity 
groups (known as "subactivities") within the 
Operating Forces budget activity of the an- 
nual Operation and Maintenance, Navy, appro- 
priation that are designated as follows: 

(A) Mission and Other Ship Operations. 

(B) Ship Operational Support and Train- 
ing. 

(C) Ship Depot Maintenance. 

(D) Base Support. 

(E) Maintenance of Real Property. 

(4) The Expeditionary Forces budget activity 
groups (known as "subactivities") within the 
Operating Forces budget activity of the an- 
nual Operation and Maintenance, Marine 
Corps, appropriation that are designated as 
follows: 

(A) Operational Forces. 

(B) Depot Maintenance. 

(C) Base Support. 

(D) Maintenance of Real Property. 

(5) The Air Operations and Combat Related 
Operations budget activity groups (known as 



"subactivities") within the Operating Forces 
budget activity of the annual Operation and 
Maintenance, Air Force, appropriation that 
are designated as follows: 

(A) Primary Combat Forces. 

(B) Primary Combat Weapons. 

(C) Air Operations Training. 

(D) Depot Maintenance. 

(E) Base Support. 

(F) Maintenance of Real Property. 

(G) Combat Enhancement Forces. 

(H) Combat Communications. 

(6) The Mobility Operations budget activity 
group (known as a "subactivity") within the 
Mobilization budget activity of the annual Op- 
eration and Maintenance, Air Force, appro- 
priation that is designated as Airlift Oper- 
ations. 

(Added Pub. L. 105-85, div. A, title III, § 323(a), 
Nov. 18, 1997, 111 Stat. 1675; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 106-398, §1 [[div. A], title III, 
§372], Oct. 30, 2000, 114 Stat. 1654, 1654A-80.) 

Amendments 

2000— Subsec. (c)(2). Pub. L. 106-398, §1 [[div. A], title 
III, § 372(b)], inserted before period ", including' Identi- 
fication of the sources from which funds were trans- 
ferred into that activity and identification of the re- 
cipients of the funds transferred out of that activity". 

Subsec. (d)(5)(G), (H). Pub. L. 106-398, §1 [[div. A], 
title III, § 372(c)], added subpars. (G) and (H). 

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title III, 
§ 372(a)], struck out heading- and text of subsec. (e). Text 
read as follows: "The requirements specified in sub- 
sections (a) and (b) shall terminate upon the submis- 
sion of the annual report under subsection (a) covering 
fiscal year 2000." 

1999— Subsec. (a). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

[§484. Repealed. Pub. L. 112-81, div. A, title X, 
§10ei(6)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 105-85, div. A, title III, 
§ 324(a)(1), Nov. 18, 1997, 111 Stat. 1677, related to annual 
report on aircraft inventory. 

[§485. Repealed. Pub. L. 112-81, div. A, title X, 
§10ei(7)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 105-261, div. A, title IX, 
§ 923(b)(1), Oct. 17, 1998, 112 Stat. 2105; amended Pub. L. 
106-65, div. A, title IX, §931, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 726, 774; Pub. L. 107-107, div. A, title IX, 
§922, Dec. 28, 2001, 115 Stat. 1198; Pub. L. 110-417, [div. 
A], title II, §241(a), Oct. 14, 2008, 122 Stat. 4395, related 
to biennial reports on joint and service concept devel- 
opment and experimentation. 

[§486. Repealed. Pub. L. 112-81, div. A, title X, 
§10ei(8)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 106-65, div. A, title II, 
§ 241(a)(1), Oct. 5, 1999, 113 Stat. 549, related to quadren- 
nial report on emerging operational concepts. 

[§487. Repealed. Pub. L. 112-81, div. A, title X, 
§10ei(9)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 106-65, div. A, title IX, 
§ 923(b)(1), Oct. 5, 1999, 113 Stat. 724; amended Pub. L. 
108-136, div. A, title V, §541(c), Nov. 24, 2003, 117 Stat. 
1477; Pub. L. 108-375, div. A, title X, § 1084(d)(4), Oct. 28, 
2004, 118 Stat. 2061, related to annual report on unit op- 
erations tempo and personnel tempo. 
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§488. Management of electromagnetic spectrum: 
biennial strategic plan 

(a) Requirement for Strategic Plan.— Every 
other year, and in time for submission to Con- 
gress under subsection (b), the Secretary of De- 
fense shall prepare a strategic plan for the man- 
agement of the electromagnetic spectrum to en- 
sure the accessibility and efficient use of that 
spectrum needed to support the mission of the 
Department of Defense. 

(b) Submission of Plan to Congress.— The 
Secretary of Defense shall submit to Congress 
the strategic plan most recently prepared under 
subsection (a) at the same time that the Presi- 
dent submits to Congress the budget for an even- 
numbered fiscal year under section 1105(a) of 
title 31. 

(Added Pub. L. 108-136, div. A, title X, § 1054(a), 
Nov. 24, 2003, 117 Stat. 1615.) 

§489. Annual report on Department of Defense 
operation and financial support for military 
museums 

(a) Report Required. — As part of the budget 
materials submitted to Congress in connection 
with the submission of the budget for a fiscal 
year pursuant to section 1105 of title 31, but in 
no case later than March 15 of each year, the 
Secretary of Defense shall submit a report iden- 
tifying all military museums that, during the 
most recently completed fiscal year — 

(1) were operated by the Secretary of De- 
fense or the Secretary of a military depart- 
ment; 

(2) were otherwise supported using funds ap- 
propriated to the Department of Defense; or 

(3) were located on property under the juris- 
diction of the Department of Defense, al- 
though neither operated by the Department of 
Defense nor supported using funds appro- 
priated to the Department of Defense. 

(b) Information on Individual Museums.— For 
each museum identified in a report under this 
section, the Secretary of Defense shall include 
in the report the following: 

(1) The purpose and functions of the museum 
and the justification for the museum. 

(2) A description of the facilities dedicated 
to the museum, including the location, size, 
and type of facilities and whether the facili- 
ties are included or eligible for inclusion on 
the National Register of Historic Places. 

(3) An itemized listing of the funds appro- 
priated to the Department of Defense that 
were obligated to support the museum during 
the fiscal year covered by the report and a de- 
scription of the process used to determine the 
annual allocation of Department of Defense 
funds for the museum. 

(4) An itemized listing of any other Federal 
funds, funds from a nonappropriated fund in- 
strumentality account of the Department of 
Defense, and non-Federal funds obligated to 
support the museum. 

(5) The management structure of the mu- 
seum, including identification of the persons 
responsible for preparing the budget for the 
museum and for making acquisition and man- 
agement decisions for the museum. 



(6) The number of civilian employees of the 
Department of Defense and members of the 
armed forces who served full-time or part-time 
at the museum and their role in the manage- 
ment structure of the museum. 

(c) Information on Support Priorities. — 
Each report under this section shall also include 
a separate description of the procedures used by 
the Secretary of Defense, in the case of muse- 
ums identified in the report that are operated or 
supported by the Secretary of Defense, and the 
Secretary of a military department, in the case 
of museums identified in the report that are op- 
erated or supported by that Secretary, to prior- 
itize funding and personnel support to the muse- 
ums. The Secretary of Defense shall include a 
description of any such procedures applicable to 
the entire Department of Defense. 

(Added Pub. L. 108-375, div. A, title X, § 1033(a), 
Oct. 28, 2004, 118 Stat. 2047.) 

[§490. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(10)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 110-181, div. A, title IX, 
§ 912(a), Jan. 28, 2008, 122 Stat. 280; amended Pub. L. 
111-84, div. A, title X, § 1073(a)(6), Oct. 28, 2009, 123 Stat. 
2472, related to management of space cadre personnel 
and submission of a biennial report. 

§ 490a. Biennial assessment and report on the de- 
livery platforms for nuclear weapons and the 
nuclear command and control system 

(a) Biennial Assessments.— (1) For each even- 
numbered year, each covered official shall assess 
the safety, security, reliability, sustainability, 
performance, and military effectiveness of the 
systems described in paragraph (2) for which 
such official has responsibility. 

(2) The systems described in this paragraph 
are the following: 

(A) Each type of delivery platform for nu- 
clear weapons. 

(B) The nuclear command and control sys- 
tem. 

(b) Biennial Report.— (1) Not later than De- 
cember 1 of each even-numbered year, each cov- 
ered official shall submit to the Secretary of De- 
fense and the Nuclear Weapons Council estab- 
lished by section 179 of this title a report on the 
assessments conducted under subsection (a). 

(2) Each report under paragraph (1) shall in- 
clude the following: 

(A) The results of the assessment. 

(B) An identification and discussion of any 
capability gaps or shortfalls with respect to 
the systems described in subsection (a)(2) cov- 
ered under the assessment. 

(C) An identification and discussion of any 
risks with respect to meeting mission or capa- 
bility requirements. 

(D) In the case of an assessment by the Com- 
mander of the United States Strategic Com- 
mand, if the Commander identifies any defi- 
ciency with respect to a nuclear weapons de- 
livery platform covered under the assessment, 
a discussion of the relative merits of any other 
nuclear weapons delivery platform type or 
compensatory measure that would accomplish 
the mission of such nuclear weapons delivery 
platform. 



Page 253 



TITLE 10— ARMED FORCES 



§491 



(E) An identification and discussion of any 
matter having an adverse effect on the capa- 
bility of the covered official to accurately de- 
termine the matters covered by the assess- 
ment. 

(c) Report to President and Congress. — (1) 
Not later than March 1 of each year following a 
year for which a report under subsection (b) is 
submitted, the Secretary of Defense shall sub- 
mit to the President a report containing — 

(A) each report under subsection (b) submit- 
ted during the previous year, as originally 
submitted to the Secretary; 

(B) any comments that the Secretary con- 
siders appropriate with respect to each such 
report; 

(C) any conclusions that the Secretary con- 
siders appropriate with respect to the safety, 
security, reliability, sustainability, perform- 
ance, or military effectiveness of the systems 
described in subsection (a)(2); and 

(D) any other information that the Sec- 
retary considers appropriate. 

(2) Not later than March 15 of each year during 
which a report under paragraph (1) is submitted, 
the President shall transmit to the congres- 
sional defense committees the report submitted 
to the President under paragraph (1), including 
any comments the President considers appro- 
priate. 

(3) Each report under this subsection may be 
in classified form if the Secretary of Defense de- 
termines it necessary. 

(d) Covered Official Defined.— In this sec- 
tion, the term "covered official" means — 

(1) the Commander of the United States 
Strategic Command; 

(2) the Director of the Strategic Systems 
Program of the Navy; and 

(3) the Commander of the Global Strike 
Command of the Air Force. 

(Added Pub. L. 112-81, div. A, title X, § 1041(a), 
Dec. 31, 2011, 125 Stat. 1573.) 

Initial Assessment and Reports 

Pub. L. 112-81, div. A, title X, § 1041(b), Dec. 31, 2011, 
125 Stat. 1574, provided that: "Not later than 30 days 
after the date of enactment of this Act [Dec. 31, 2011], 
each covered official, as such term is defined in sub- 
section (d) of section 490a of title 10, United States 
Code, as added by subsection (a), shall conduct an ini- 
tial assessment as described by subsection (a) of such 
section and submit an initial report as described by 
subsection (b) of such section. The requirements of sub- 
section (c) of such section shall apply with respect to 
the report submitted under this subsection." 

§491. Nuclear employment strategy of the United 
States: reports on modification of strategy 

On the date on which the President issues a 
nuclear employment strategy of the United 
States that differs from the nuclear employment 
strategy of the United States then in force, the 
President shall submit to Congress a report set- 
ting forth the following: 

(1) A description of the modifications to nu- 
clear employment strategy of the United 
States made by the strategy so issued. 

(2) An assessment of effects of such modi- 
fication for the nuclear posture of the United 
States. 



(3) The implication of such changes on the 
flexibility and resilience of the strategic 
forces of the United States and the ability of 
such forces to support the goals of the United 
States with respect to nuclear deterrence, ex- 
tended deterrence, assurance, and defense. 

(Added Pub. L. 112-81, div. A, title X, § 1046(b)(1), 
Dec. 31, 2011, 125 Stat. 1579.) 

PART II— PERSONNEL 



Chap. Sec. 

31. Enlistments 501 

32. Officer Strength and Distribution in 

Grade 521 

33. Original Appointments of Regular Offi- 

cers in Grades Above Warrant Officer 

Grades 531 

33A. Appointment, Promotion, and Involun- 
tary Separation and Retirement for 
Members on the Warrant Officer Ac- 
tive-Duty List 571 

34. Appointments as Reserve Officers 591 

35. Temporary Appointments in Officer 

Grades 601 

36. Promotion, Separation, and Involun- 

tary Retirement of Officers on the 
Active-Duty List 611 

37. General Service Requirements 651 

38. Joint Officer Management 661 

39. Active Duty 671 

40. Leave 701 

41. Special Appointments, Assignments, 

Details, and Duties 711 

43. Rank and Command 741 

45. The Uniform 771 

47. Uniform Code of Military Justice 801 

47A. Military Commissions 948a 

48. Military Correctional Facilities 951 

49. Miscellaneous Prohibitions and Pen- 

alties 971 

50. Miscellaneous Command Responsibil- 

ities 991 

51. Reserve Components: Standards and 

Procedures for Retention and Pro- 
motion 1001 

53. Miscellaneous Rights and Benefits 1030 

54. Commissary and Exchange Benefits 1061 

55. Medical and Dental Care 1071 

56. Department of Defense Medicare-Eligi- 

ble Retiree Health Care Fund 1111 

57. Decorations and Awards 1121 

58. Benefits and Services for Members 

Being Separated or Recently Sepa- 
rated 1141 

59. Separation 1161 

60. Separation of Regular Officers for Sub- 

standard Performance of Duty or for 
Certain Other Reasons 1181 

61. Retirement or Separation for Physical 

Disability 1201 

63. Retirement for Age 1251 

65. Retirement of Warrant Officers for 

Length of Service 1293 

67. Retired Pay for Non-Regular Service .... 1331 

69. Retired Grade 1370 

71. Computation of Retired Pay 1401 

73. Annuities Based on Retired or Retainer 

Pay 1431 

74. Department of Defense Military Retire- 

ment Fund 1461 

75. Deceased Personnel 1471 

76. Missing Persons 1501 

77. Posthumous Commissions and Warrants 1521 

79. Correction of Military Records 1551 

80. Miscellaneous Investigation Require- 

ments and Other Duties 1561 

81. Civilian Employees 1580 
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Chap. 




Sec. 


83. 


Civilian Defense Intelligence Employ- 






ees 


1601 


[85. 


Repealed.] 


87. 


Defense Acquisition Workforce 


1701 


88. 


Military Family Programs and Military 






Child Care 


1781 


[89. 


Repealed.] 





Amendments 



2011— Pub. L. 111-383, div. A, title X, § 1075(b)(1), Jan. 
7, 2011, 124 Stat. 4368, substituted "1030" for "1031" in 
item for chapter 53. 

2009— Pub. L. 111-84, div. A, title X, § 1073(a)(7), Oct. 
28, 2009, 123 Stat. 2472, substituted "1580" for "1581" in 
item for chapter 81. 

2006— Pub. L. 109-366, § 3(a)(2), Oct. 17, 2006, 120 Stat. 
2630, added item for chapter 47A. 

2001— Pub. L. 107-107, div. A, title X, § 1048(a)(1), Dec. 
28, 2001, 115 Stat. 1222, struck out period after "1111" in 
item for chapter 56. 

2000— Pub. L. 106-398, §1 [[div. A], title VII, §713(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-184, added item for 
chapter 56. 

1999— Pub. L. 106-65, div. A, title V, § 586(c)(1), title 
VII, § 721(c)(2), Oct. 5, 1999, 113 Stat. 638, 694, added item 
for chapter 50 and substituted "Deceased Personnel" 
for "Death Benefits" and "1471" for "1475" in item for 
chapter 75. 

1997— Pub. L. 105-85, div. A, title V, § 591(a)(2), Nov. 18, 
1997, 111 Stat. 1762, added item for chapter 80. 

1996— Pub. L. 104-201, div. A, title XVI, § 1633(c)(3), 
Sept. 23, 1996, 110 Stat. 2751, substituted "Civilian De- 
fense Intelligence Employees" for "Defense Intel- 
ligence Agency and Central Imagery Office Civilian 
Personnel" in item for chapter 83. 

Pub. L. 104-106, div. A, title V, §§ 568(a)(2), 569(b)(2), 
title X, § 1061(a)(2), Feb. 10, 1996, 110 Stat. 335, 351, 442, 
added items for chapters 76 and 88 and struck out item 
for chapter 89 "Volunteers Investing in Peace and Secu- 
rity". 

1994— Pub. L. 103-359, title V, § 501(b)(2), Oct. 14, 1994, 
108 Stat. 3429, substituted "Defense Intelligence Agency 
and Central Imagery Office Civilian Personnel" for 
"Defense Intelligence Agency Civilian Personnel" in 
item for chapter 83. 

1992— Pub. L. 102-484, div. A, title XIII, § 1322(a)(2), 
Oct. 23, 1992, 106 Stat. 2553, added item for chapter 89. 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(26)(C)(ii), 
Dec. 5, 1991, 105 Stat. 1474, effective Oct. 1, 1993, struck 
out item for chapter 85 "Procurement Management 
Personnel". 

Pub. L. 102-190, div. A, title XI, § 1112(b)(2), Dec. 5, 
1991, 105 Stat. 1501, substituted "Original Appointments 
of Regular Officers in Grades Above Warrant Officer 
Grades" for "Appointments in Regular Components" in 
item for chapter 33 and added item for chapter 33A. 

Pub. L. 102-25, title VII, § 701(e)(1), Apr. 6, 1991, 105 
Stat. 114, added item for chapter 85. 

1990— Pub. L. 101-510, div. A, title V, § 502(a)(2), title 
XII, § 1202(b), Nov. 5, 1990, 104 Stat. 1557, 1656, added 
items for chapters 58 and 87 and struck out item for 
chapter 85 "Procurement Management Personnel". 

1988— Pub. L. 100-370, § 1(c)(3), July 19, 1988, 102 Stat. 
841, added item for chapter 54. 

1986— Pub. L. 99-433, title IV, § 401(b), Oct. 1, 1986, 100 
Stat. 1030, added item for chapter 38. 

1985— Pub. L. 99-145, title IX, § 924(a)(2), Nov. 8, 1985, 99 
Stat. 698, added item for chapter 85. 

1983— Pub. L. 98-94, title IX, § 925(a)(2), title XII, 
§1268(15), Sept. 24, 1983, 97 Stat. 648, 707, added item for 
chapter 74, and substituted "or" for "and" in item for 
chapter 60. 

1981— Pub. L. 97-89, title VII, § 701(a)(2), Dec. 4, 1981, 95 
Stat. 1160, added item for chapter 83. 

1980— Pub. L. 96-513, title V, §§501(1), 511(29), (54)(B), 
Dec. 12, 1980, 94 Stat. 2907, 2922, 2925, added item for 
chapter 32, substituted "531" for "541" as section num- 
ber in item for chapter 33, substituted "34" for "35" as 
chapter number of chapter relating to appointments as 



reserve officers, added items for chapters 35 and 36, sub- 
stituted "Reserve Components: Standards and Proce- 
dures for Retention and Promotion" for "Retention of 
Reserves" in item for chapter 51, added item for chap- 
ter 60, substituted "1251" for "1255" as section number 
in item for chapter 63, substituted "Retirement of War- 
rant Officers" for "Retirement" in item for chapter 65, 
substituted "1370" for "1371" as section number in item 
for chapter 69, and amended item for chapter 73 to read: 
"Annuities Based on Retired or Retainer Pay". 

1972— Pub. L. 92-425, §2, Sept. 21, 1972, 86 Stat. 711, 
amended item for chapter 73 by inserting "; Survivor 
Benefit Plan" after "Pay" which could not be executed 
as directed in view of amendment by Pub. L. 87-381. See 
1961 Amendment note below. 

1968— Pub. L. 90-377, §2, July 5, 1968, 82 Stat. 288, 
added item for chapter 48. 

1967— Pub. L. 90-83, §3(2), Sept. 11, 1967, 81 Stat. 220, 
struck out item for chapter 80 "Exemplary Rehabilita- 
tion Certificates". 

1966— Pub. L. 89-690, §2, Oct. 15, 1966, 80 Stat. 1017, 
added item for chapter 80. 

1962— Pub. L. 87-649, §3(2), Sept. 7, 1962, 76 Stat. 493, 
added item for chapter 40. 

1961— Pub. L. 87-381, §1(2), Oct. 4, 1961, 75 Stat. 810, 
substituted "Retired Servicemen's Family Protection 
Plan" for "Annuities Based on Retired or Retainer 
Pay" in item for chapter 73. 

1958— Pub. L. 85-861, §§1(21), (26), (33), 33(a)(4)(B), Sept. 
2, 1958, 72 Stat. 1443, 1450, 1455, 1564, substituted "Gen- 
eral Service Requirements" for "Service Requirements 
for Reserves" in item for chapter 37, "971" for "[No 
present sections]" in item for chapter 49, "Medical and 
Dental Care" for "Voting by Members of Armed 
Forces" in item for chapter 55, and struck out "Care of 
the Dead" and substituted "1475" for "1481" in item for 
chapter 75. 

CHAPTER 31— ENLISTMENTS 



Sec. 

501. Definition. 

502. Enlistment oath: who may administer. 

503. Enlistments: recruiting campaigns; compila- 

tion of directory information. 

504. Persons not qualified. 

505. Regular components: qualifications, term, 

grade. 

506. Regular components: extension of enlist- 

ments during war. 

507. Extension of enlistment for members needing 

medical care or hospitalization. 

508. Reenlistment: qualifications. 

509. Voluntary extension of enlistments: periods 

and benefits. 

510. Enlistment incentives for pursuit of skills to 

facilitate national service. 

511. College First Program. 
[512. Renumbered.] 

513. Enlistments: Delayed Entry Program. 

514. Bounties prohibited; substitutes prohibited. 

515. Reenlistment after discharge as warrant offi- 

cer. 

516. Effect upon enlisted status of acceptance of 

appointment as cadet or midshipman. 

517. Authorized daily average: members in pay 

grades E-8 and E-9. 

518. Temporary enlistments. 

519. Temporary enlistments: during war or emer- 

gency. 

520. Limitation on enlistment and induction of 

persons whose score on the Armed Forces 
Qualification Test is below a prescribed 
level. 
[520a. Repealed.] 

520b. Applicants for enlistment: authority to use 
funds for the issue of authorized articles. 

520c. Recruiting functions: provision of meals and 
refreshments. 



Amendments 

2004— Pub. L. 108-375, div. A, title V, § 551(a)(2), Oct. 
28, 2004, 118 Stat. 1911, added item 511. 
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2003— Pub. L. 108-136, div. A, title X, § 1031(a)(8)(B), 
Nov. 24, 2003, 117 Stat. 1597, substituted "provision of 
meals and refreshments" for "use of funds" in item 
520c. 

2002— Pub. L. 107-314, div. A, title V, § 531(a)(2), Dec. 2, 
2002, 116 Stat. 2544, added item 510. 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1076(g)(2)] , 
Oct. 30, 2000, 114 Stat. 1654, 1654A-282, struck out item 
520a "Criminal history information for military re- 
cruiting purposes". 

1996— Pub. L. 104-201, div. A, title III, § 361(b), Sept. 23, 
1996, 110 Stat. 2491, added item 520c. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(3), 
Oct. 5, 1994, 108 Stat. 3013, as amended by Pub. L. 
104-106, div. A, title XV, § 1501(a)(8)(A), Feb. 10, 1996, 110 
Stat. 495, struck out items 510 "Reserve components: 
qualifications", 511 "Reserve components: terms", and 
512 "Reserve components: transfers". 

1989— Pub. L. 101-189, div. A, title V, § 501(a)(2), Nov. 
29, 1989, 103 Stat. 1435, added item 513. 

1985— Pub. L. 99-145, title XIII, § 1303(a)(4)(B), Nov. 8, 
1985, 99 Stat. 738, substituted "enlistment" for "enlist- 
ments" in item 520b. 

1984— Pub. L. 98-525, title XIV, § 1401(a)(2), Oct. 19, 
1984, 98 Stat. 2614, added item 520b. 

1982— Pub. L. 97-252, title XI, § 1114(b)(3), (c)(2), Sept. 
8, 1982, 96 Stat. 749, 750, inserted "; compilation of di- 
rectory information" in item 503, and added item 520a. 

1980— Pub. L. 96-342, title III, § 302(b)(2), Sept. 8, 1980, 
94 Stat. 1083, added item 520. 

1968— Pub. L. 90-623, §2(2), Oct. 22, 1968, 82 Stat. 1314, 
struck out "or national emergency" after "extension of 
enlistments during war" in item 506. 

Pub. L. 90-235, § 2(a)(1)(C), Jan. 2, 1968, 81 Stat. 755, re- 
designated item 501 as 502, and added items 501, 503 to 
509, 518 and 519. 

1962— Pub. L. 87-649, §2(2), Sept. 7, 1962, 76 Stat. 492, 
added item 517. 

1958— Pub. L. 85-861, §1(9)(B), (C), Sept. 2, 1958, 72 Stat. 
1440, struck out item 513 "Reserve components: pro- 
motions" and added item 516. 

§501. Definition 

In this chapter "enlistment" means original 
enlistment or reenlistment. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 753.) 

Prior Provisions 
A prior section 501 was renumbered 502 of this title. 
§ 502. Enlistment oath: who may administer 

(a) Enlistment Oath. — Each person enlisting 
in an armed force shall take the following oath: 

"I, , do solemnly swear 

(or affirm) that I will support and defend the 
Constitution of the United States against all 
enemies, foreign and domestic; that I will bear 
true faith and allegiance to the same; and that 
I will obey the orders of the President of the 
United States and the orders of the officers ap- 
pointed over me, according to regulations and 
the Uniform Code of Military Justice. So help 
me God." 

(b) Who May Administer. — The oath may be 
taken before the President, the Vice-President, 
the Secretary of Defense, any commissioned of- 
ficer, or any other person designated under regu- 
lations prescribed by the Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 17, §501; Pub. L. 
87-751, §1, Oct. 5, 1962, 76 Stat. 748; renumbered 
§502, Pub. L. 90-235, § 2(a)(1)(A), Jan. 2, 1968, 81 
Stat. 753; Pub. L. 101-189, div. A, title VI, 
§ 653(a)(1), Nov. 29, 1989, 103 Stat. 1462; Pub. L. 



109-364, div. A, title V, § 595(a), Oct. 17, 2006, 120 
Stat. 2235.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


501 


50:737. 


May 5, 1950, ch. 169. §8, 64 
Stat. 146. 





The words "or affirmation" are omitted as covered by 
the definition of the word "oath" in section 1 of title 
1. The words "of any armed force" are inserted in the 
last sentence, since they are necessarily implied by 
their use in the source statute. 



References in Text 

The Uniform Code of Military Justice, referred to in 
the oath, is classified to chapter 47 (§801 et seq.) of this 
title. 

Amendments 

2006 — Pub. L. 109-364 designated existing provisions as 
subsec. (a), inserted heading, struck out concluding 
provisions which read as follows: "This oath may be 
taken before any commissioned officer of any armed 
force.", and added subsec. (b). 

1989— Pub. L. 101-189 struck out "or affirmation" 
after "This oath". 

1962— Pub. L. 87-751 substituted "support and defend 
the Constitution of the United States against all en- 
emies, foreign and domestic; that I will bear true faith 
and allegiance to the same" for "bear true faith and al- 
legiance to the United States of America; that I will 
serve them honestly and faithfully against all their en- 
emies whomsoever" and inserted "So help me God" in 
the oath, and "or affirmation" in text. 

Effective Date op 1962 Amendment 

Section 3 of Pub. L. 87-751 provided that: "This Act 
[amending this section and section 304 of Title 32, Na- 
tional Guard] does not affect any oath taken before one 
year after its enactment [Oct. 5, 1962]." 

§503. Enlistments: recruiting campaigns; com- 
pilation of directory information 

(a) Recruiting Campaigns.— (1) The Secretary 
concerned shall conduct intensive recruiting 
campaigns to obtain enlistments in the Regular 
Army, Regular Navy, Regular Air Force, Regu- 
lar Marine Corps, and Regular Coast Guard. 

(2) The Secretary of Defense shall act on a 
continuing basis to enhance the effectiveness of 
recruitment programs of the Department of De- 
fense (including programs conducted jointly and 
programs conducted by the separate armed 
forces) through an aggressive program of adver- 
tising and market research targeted at prospec- 
tive recruits for the armed forces and those who 
may influence prospective recruits. Subchapter I 
of chapter 35 of title 44 shall not apply to ac- 
tions taken as part of that program. 

(b) Compilation of Directory Information.— 
(1) The Secretary of Defense may collect and 
compile directory information pertaining to 
each student who is 17 years of age or older or 
in the eleventh grade (or its equivalent) or high- 
er and who is enrolled in a secondary school in 
the United States or its territories, possessions, 
or the Commonwealth of Puerto Rico. 

(2) The Secretary may make directory infor- 
mation collected and compiled under this sub- 
section available to the armed forces for mili- 
tary recruiting purposes. Such information may 
not be disclosed for any other purpose. 
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(3) Directory information pertaining to any 
person may not be maintained for more than 3 
years after the date the information pertaining 
to such person is first collected and compiled 
under this subsection. 

(4) Directory information collected and com- 
piled under this subsection shall be confidential, 
and a person who has had access to such infor- 
mation may not disclose such information ex- 
cept for the purposes described in paragraph (2). 

(5) The Secretary of Defense shall prescribe 
regulations to carry out this subsection. Regula- 
tions prescribed under this subsection shall be 
submitted to the Committee on Armed Services 
of the Senate and the Committee on Armed 
Services of the House of Representatives. Regu- 
lations prescribed by the Secretaries concerned 
to carry out this subsection shall be as uniform 
as practicable. 

(6) Nothing in this subsection shall be con- 
strued as requiring, or authorizing the Secretary 
of Defense to require, that any educational in- 
stitution furnish directory information to the 
Secretary. 

(c) Access to Secondary Schools.— (1)(A) 
Each local educational agency receiving assist- 
ance under the Elementary and Secondary Edu- 
cation Act of 1965 — 

(i) shall provide to military recruiters the 
same access to secondary school students as is 
provided generally to postsecondary edu- 
cational institutions or to prospective employ- 
ers of those students; and 

(ii) shall, upon a request made by military 
recruiters for military recruiting purposes, 
provide access to secondary school student 
names, addresses, and telephone listings, not- 
withstanding section 444(a)(5)(B) of the Gen- 
eral Education Provisions Act (20 U.S.C. 
1232g(a)(5)(B)). 

(B) A local educational agency may not re- 
lease a student's name, address, and telephone 
listing under subparagraph (A)(ii) without the 
prior written consent of a parent of the student 
if the student, or a parent of the student, has 
submitted a request to the local educational 
agency that the student's information not be re- 
leased for a purpose covered by that subpara- 
graph without prior written parental consent. 
Each local educational agency shall notify par- 
ents of the rights provided under the preceding 
sentence. 

(2) If a local educational agency denies a re- 
quest by the Department of Defense for recruit- 
ing access, the Secretary of Defense, in coopera- 
tion with the Secretary of the military depart- 
ment concerned, shall designate an officer in a 
grade not below the grade of colonel or, in the 
case of the Navy, captain, or a senior executive 
of that military department to meet with rep- 
resentatives of that local educational agency in 
person, at the offices of that agency, for the pur- 
pose of arranging for recruiting access. The des- 
ignated officer or senior executive shall seek to 
have that meeting within 120 days of the date of 
the denial of the request for recruiting access. 

(3) If, after a meeting under paragraph (2) with 
representatives of a local educational agency 
that has denied a request for recruiting access 
or (if the educational agency declines a request 
for the meeting) after the end of such 120-day pe- 



riod, the Secretary of Defense determines that 
the agency continues to deny recruiting access, 
the Secretary shall transmit to the chief execu- 
tive of the State in which the agency is located 
a notification of the denial of recruiting access 
and a request for assistance in obtaining that 
access. The notification shall be transmitted 
within 60 days after the date of the determina- 
tion. The Secretary shall provide to the Sec- 
retary of Education a copy of such notification 
and any other communication between the Sec- 
retary and that chief executive with respect to 
such access. 

(4) If a local educational agency continues to 
deny recruiting access one year after the date of 
the transmittal of a notification regarding that 
agency under paragraph (3), the Secretary — 

(A) shall determine whether the agency de- 
nies recruiting access to at least two of the 
armed forces (other than the Coast Guard 
when it is not operating as a service in the 
Navy); and 

(B) upon making an affirmative determina- 
tion under subparagraph (A), shall transmit a 
notification of the denial of recruiting access 
to— 

(i) the specified congressional committees; 

(ii) the Senators of the State in which the 
local educational agency is located; and 

(iii) the member of the House of Rep- 
resentatives who represents the district in 
which the local educational agency is lo- 
cated. 

(5) The requirements of this subsection do not 
apply to a private secondary school that main- 
tains a religious objection to service in the 
armed forces and which objection is verifiable 
through the corporate or other organizational 
documents or materials of that school. 

(6) In this subsection: 

(A) The term "local educational agency" 
means — 

(i) a local educational agency, within the 
meaning of that term in section 9101 of the 
Elementary and Secondary Education Act of 
1965 (20 U.S.C. 7801); and 

(ii) a private secondary school. 

(B) The term "recruiting access" means ac- 
cess requested as described in paragraph (1). 

(C) The term "senior executive" has the 
meaning given that term in section 3132(a)(3) 
of title 5. 

(D) The term "State" includes the District 
of Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the Northern Mar- 
iana Islands, Guam, the Virgin Islands, Amer- 
ican Samoa, the Federated States of Microne- 
sia, the Republic of the Marshall Islands, and 
the Republic of Palau. 

(E) The term "specified congressional com- 
mittees" means the following: 

(i) The Committee on Armed Services and 
the Committee on Health, Education, Labor, 
and Pensions of the Senate. 

(ii) The Committee on Armed Services and 
the Committee on Education and the Work- 
force of the House of Representatives. 

(F) The term "member of the House of Rep- 
resentatives" includes a Delegate or Resident 
Commissioner to Congress. 
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(d) Directory Information Defined. — In this 
section, the term "directory information" has 
the meaning' given that term in subsection 
(a)(5)(A) of section 444 of the General Education 
Provisions Act (20 U.S.C. 1232g). 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 754; amended Pub. L. 97-252, title XI, 
§ 1114(b)(1), (2), Sept. 8, 1982, 96 Stat. 749; Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title V, §571, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 622, 774; 
Pub. L. 106-398, §1 [[div. A], title V, §§562, 
563(a)-(c)], Oct. 30, 2000, 114 Stat. 1654, 1654A-131 
to 1654A-133; Pub. L. 107-107, div. A, title V, 
§ 544(a), title X, § 1048(a)(5)(A), Dec. 28, 2001, 115 
Stat. 1112, 1222; Pub. L. 108-136, div. A, title V, 
§543, Nov. 24, 2003, 117 Stat. 1478; Pub. L. 108-375, 
div. A, title X, § 1084(d)(5), Oct. 28, 2004, 118 Stat. 
2061.) 

References in Text 

The Elementary and Secondary Education Act of 
1965, referred to In subsec. (c)(1)(A), is Pub. L. 89-10, 
Apr. 11, 1965, 79 Stat. 27, as amended, which is classified 
generally to chapter 70 (§6301 et seq.) of Title 20, Edu- 
cation. For complete classification of this Act to the 
Code, see Short Title note set out under section 6301 of 
Title 20 and Tables. 

Amendments 

2004— Subsec. (c)(1)(B). Pub. L. 108-375 substituted 
"educational" for "education" after "Each local". 

2003— Subsec. (c)(5). Pub. L. 108-136, § 543(a), sub- 
stituted "apply to a private secondary school that" for 
"apply to — 

"(A) a local educational agency with respect to ac- 
cess to secondary school students or access to direc- 
tory information concerning such students for any 
period during which there is in effect a policy of that 
agency, established by majority vote of the governing 
body of the agency, to deny recruiting access to those 
students or to that directory information, respec- 
tively; or 

"(B) a private secondary school which". 
Subsec. (c)(6)(A)(i). Pub. L. 108-136, § 543(b), sub- 
stituted "9101" and "7801" for "14101" and "8801", re- 
spectively. 

2001— Subsec. (c). Pub. L. 107-107, § 544(a), reenacted 
heading without change and amended text of par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"Each local educational agency shall (except as pro- 
vided under paragraph (5)) provide to the Department 
of Defense, upon a request made for military recruiting 
purposes, the same access to secondary school students, 
and to directory information concerning such students, 
as is provided generally to post-secondary educational 
institutions or to prospective employers of those stu- 
dents." 

Subsec. (c)(6)(A)(i). Pub. L. 107-107, § 1048(a)(5)(A), sub- 
stituted "14101" for "14101(18)" and "8801" for 
"8801(18)". 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title V, 
§§562, 563(c)(1)], inserted heading, designated existing 
provisions as par. (1), and added par. (2). 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title V, 
§ 563(c)(2)], inserted heading. 

Subsec. (b)(7). Pub. L. 106-398, §1 [[div. A], title V, 
§563(b)(l)], struck out par. (7) which read as follows: "In 
this subsection, 'directory information' means, with re- 
spect to a student, the student's name, address, tele- 
phone listing, date and place of birth, level of edu- 
cation, degrees received, and the most recent previous 
educational agency or institution attended by the stu- 
dent." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title V, 
§563(a)], amended subsec. (c) generally. Prior to amend- 



ment, subsec. (c) read as follows: "Each local edu- 
cational agency is requested to provide to the Depart- 
ment of Defense, upon a request made for military re- 
cruiting purposes, the same access to secondary school 
students, and to directory information concerning such 
students, as is provided generally to post-secondary 
educational institutions or to prospective employers of 
those students." 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title V, 
§563(b)(2)], added subsec. (d). 

1999— Subsec. (b)(5). Pub. L. 106-65, §1067(1), sub- 
stituted "and the Committee on Armed Services" for 
"and the Committee on National Security". 

Subsec. (c). Pub. L. 106-65, §571, added subsec. (c). 

1996— Subsec. (b)(5). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1982— Pub. L. 97-252, § 1114(b)(2), inserted 
"; compilation of directory information" in section 
catchline. 

Subsec. (a). Pub. L. 97-252, § 1114(b)(1)(A), designated 
existing provisions as subsec. (a). 

Subsec. (b). Pub. L. 97-252, § 1114(b)(1)(B), added sub- 
sec. (b). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 544(b), Dec. 28, 2001, 
115 Stat. 1113, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on July 1, 2002, immediately after the amendment to 
section 503(c) of title 10, United States Code, made, ef- 
fective that date, by section 563(a) of the Floyd D. 
Spence National Defense Authorization Act for Fiscal 
Year 2001 (as enacted into law by Public Law 106-398; 
114 Stat. 1654A-131)." 

Pub. L. 107-107, div. A, title X, § 1048(a)(5)(B), Dec. 28, 
2001, 115 Stat. 1222, provided that: "The amendment 
made by subparagraph (A) [amending this section] shall 
take effect on July 1, 2002, immediately after the 
amendment to such section [this section] effective that 
date by section 563(a) of the Floyd D. Spence National 
Defense Authorization Act for Fiscal Year 2001 (as en- 
acted into law by Public Law 106-398; 114 Stat. 
1654A-131)." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §563(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-133, provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect on July 1, 2002." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Policy on Military Recruitment and Enlistment of 
Graduates of Secondary Schools 

Pub. L. 112-81, div. A, title V, §532, Dec. 31, 2011, 125 
Stat. 1403, provided that: 

"(a) Equal Treatment for Secondary School Grad- 
uates. — 

"(1) Equal treatment. — For the purposes of re- 
cruitment and enlistment in the Armed Forces, the 
Secretary of a military department shall treat a 
graduate described in paragraph (2) in the same man- 
ner as a graduate of a secondary school (as defined in 
section 9101(38) of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 7801(38))[)]. 

"(2) Covered graduates.— Paragraph (1) applies 
with respect to [a] person who — 
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"(A) receives a diploma from a secondary school 
that is legally operating; or 

"(B) otherwise completes a program of secondary 
education in compliance with the education laws of 
the State in which the person resides. 
"(b) Policy on Recruitment and Enlistment. — Not 
later than 180 days after the date of the enactment of 
this Act [Dec. 31, 2011], the Secretary of Defense shall 
prescribe a policy on recruitment and enlistment that 
incorporates the following: 

"(1) Means for identifying persons described in sub- 
section (a)(2) who are qualified for recruitment and 
enlistment in the Armed Forces, which may include 
the use of a non-cognitive aptitude test, adaptive per- 
sonality assessment, or other operational attrition 
screening tool to predict performance, behaviors, and 
attitudes of potential recruits that influence attri- 
tion and the ability to adapt to a regimented life in 
the Armed Forces. 

"(2) Means for assessing how qualified persons ful- 
fill their enlistment obligation. 

"(3) Means for maintaining data, by each diploma 
source, which can be used to analyze attrition rates 
among qualified persons. 

"(c) Recruitment Plan. — As part of the policy re- 
quired by subsection (b), the Secretary of each of the 
military departments shall develop a recruitment plan 
that includes a marketing strategy for targeting var- 
ious segments of potential recruits with all types of 
secondary education credentials. 

"(d) Communication Plan. — The Secretary of each of 
the military departments shall develop a communica- 
tion plan to ensure that the policy and recruitment 
plan are understood by military recruiters." 

Recruitment and Enlistment op Home-Schooled 
Students in the Armed Forces 

Pub. L. 109-163, div. A, title V, §591, Jan. 6, 2006, 119 
Stat. 3280, provided that: 
"(a) Policy on Recruitment and Enlistment. — 

"(1) Policy required. — The Secretary of Defense 
shall prescribe a policy on the recruitment and en- 
listment of home-schooled students in the Armed 
Forces. 

"(2) Uniformity across the armed forces. — The 
Secretary shall ensure that the policy prescribed 
under paragraph (1) applies, to the extent practicable, 
uniformly across the Armed Forces. 
"(b) Elements. — The policy under subsection (a) shall 
include the following: 

"(1) An identification of a graduate of home school- 
ing for purposes of recruitment and enlistment in the 
Armed Forces that is in accordance with the require- 
ments described in subsection (c). 

"(2) A communication plan to ensure that the pol- 
icy described in subsection (c) is understood by re- 
cruiting officials of all the Armed Forces, to include 
field recruiters at the lowest level of command. 

"(3) An exemption of graduates of home schooling 
from the requirement for a secondary school diploma 
or an equivalent (G-ED) as a precondition for enlist- 
ment in the Armed Forces. 

"(c) Home School Graduates. — In prescribing the 
policy under subsection (a), the Secretary of Defense 
shall prescribe a single set of criteria to be used by the 
Armed Forces in determining whether an individual is 
a graduate of home schooling. The Secretary concerned 
shall ensure compliance with education credential cod- 
ing requirements. 

"(d) Secretary Concerned Defined. — In this section, 
the term 'Secretary concerned' has the meaning given 
such term in section 101(a)(9) of title 10, United States 
Code." 

Temporary Army Authority To Provide Additional 
Recruitment Incentives 

Pub. L. 109-163, div. A, title VI, §681, Jan. 6, 2006, 119 
Stat. 3320, as amended by Pub. L. 111-84, div. A, title 
VI, §621, Oct. 28, 2009, 123 Stat. 2358, provided that: 



"(a) Authority to Develop and Provide Recruit- 
ment Incentives. — The Secretary of the Army may de- 
velop and provide incentives not otherwise authorized 
by law to encourage individuals to accept commissions 
as officers or to enlist in the Army. 

"(b) Relation to Other Personnel Authorities. — A 
recruitment incentive developed under subsection (a) 
may be provided — 

"(1) without regard to the lack of specific authority 

for the incentive under title 10 or 37, United States 

Code; and 

"(2) notwithstanding any provision of such titles, 
or any rule or regulation prescribed under such provi- 
sion, relating to methods of — 

"(A) determining requirements for, and the com- 
pensation of, members of the Army who are as- 
signed duty as military recruiters; or 

"(B) providing incentives to individuals to accept 
commissions or enlist in the Army, including the 
provision of group or individual bonuses, pay, or 
other incentives. 
"(c) Waiver of Otherwise Applicable Laws. — A pro- 
vision of title 10 or 37, United States Code, may not be 
waived with respect to, or otherwise determined to be 
inapplicable to, the provision of a recruitment incen- 
tive developed under subsection (a) without the ap- 
proval of the Secretary of Defense. 

"(d) Notice and Wait Requirement. — A recruitment 
incentive developed under subsection (a) may not be 
provided to individuals until — 

"(1) the Secretary of the Army submits to Con- 
gress, the appropriate elements of the Department of 
Defense, and the Comptroller General a plan that in- 
cludes — 

"(A) a description of the incentive, including the 
purpose of the incentive and the potential recruits 
to be addressed by the incentive; 

"(B) a description of the provisions of titles 10 
and 37, United States Code, from which the incen- 
tive would require a waiver and the rationale to 
support the waiver; 

"(C) a statement of the anticipated outcomes as 
a result of providing the incentive; and 

"(D) the method to be used to evaluate the effec- 
tiveness of the incentive; and 

"(2) a 45-day period beginning on the date on which 
the plan was received by Congress expires. 
"(e) Limitation on Number of Incentives. — Not more 
than four recruitment incentives may be provided at 
the same time under the authority of this section. 

"(f) Limitation on Number of Individuals Receiving 
Incentives. — The number of individuals who receive 
one or more of the recruitment incentives provided 
under subsection (a) during a fiscal year may not ex- 
ceed the number of individuals equal to 20 percent of 
the accession mission of the Army for that fiscal year. 

"(g) Duration of Developed Incentive. — A recruit- 
ment incentive developed under subsection (a) may be 
provided for not longer than a three-year period begin- 
ning on the date on which the incentive is first pro- 
vided, except that the Secretary of the Army may ex- 
tend the period if the Secretary determines that addi- 
tional time is needed to fully evaluate the effectiveness 
of the incentive. 
"(h) Reporting Requirements. — 

"(1) Secretary of the army report. — The Sec- 
retary of the Army shall submit to Congress an an- 
nual report on the recruitment incentives provided 
under subsection (a) during the preceding year, in- 
cluding — 

"(A) a description of the incentives provided 
under subsection (a) during that fiscal year; and 

"(B) an assessment of the impact of the incen- 
tives on the recruitment of individuals as officers 
or enlisted members. 

"(2) Comptroller general report. — As soon as 
practicable after receipt of each plan under sub- 
section (d), the Comptroller General shall submit to 
Congress a report evaluating the expected outcomes 
of the recruitment incentive covered by the plan in 
terms of cost effectiveness and mission achievement. 
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"(i) Duration op Authority. — 

"(1) In general. — The Secretary may not develop 
an Incentive under this section, or first provide an In- 
centive developed under this section to an Individual, 
after December 31, 2012. 

"(2) Continuation of incentives. — Nothing in para- 
graph (1) shall be construed to prohibit or limit the 
continuing provision to an individual after the date 
specified in that paragraph of an incentive first pro- 
vided the individual under this section before that 
date." 

Enhanced Screening Methods and Process Improve- 
ments for Recruitment of Home Schooled and 
National Guard Challenge Program GED Recipi- 
ents 

Pub. L. 108-375, div. A, title V, §593, Oct. 28, 2004, 118 
Stat. 1934, as amended by Pub. L. 109-364, div. A, title 
X, § 1071(g)(4), Oct. 17, 2006, 120 Stat. 2402, provided that: 
"(a) Enhanced Screening Methods and Process Im- 
provements. — (1) The Secretary of the Army shall 
carry out an initiative — 

"(A) to develop screening methods and process im- 
provements for recruiting specified GED recipients so 
as to achieve attrition patterns, among the GED re- 
cipients so recruited, that match attrition patterns 
for Army recruits who are high school diploma grad- 
uates; and 

"(B) subject to subsection (b), to implement such 
screening methods and process Improvements on a 
test basis. 

"(2) For purposes of this section, the term 'specified 
GED recipients' means persons who receive a General 
Educational Development (GED) certificate as a result 
of home schooling or the completion of a program 
under the National Guard Challenge program. 

"(b) Secretary of Defense Review. — Before the 
screening methods and process improvements devel- 
oped under subsection (a)(1) are put into effect under 
subsection (a)(2), the Secretary of Defense shall review 
the proposed screening methods and process Improve- 
ments. Based on such review, the Secretary of Defense 
either shall approve the use of such screening methods 
and process improvements for testing (with such modi- 
fications as the Secretary may direct) or shall dis- 
approve the use of such methods and process improve- 
ments on a test basis. 

"(c) Secretary of Defense Decision. — If the Sec- 
retary of Defense determines under subsection (b) that 
the screening methods and process improvements de- 
veloped under subsection (a)(1) should be Implemented 
on a test basis, then upon completion of the test period, 
the Secretary of Defense shall, after reviewing the re- 
sults of the test program, determine whether the new 
screening methods and process Improvements devel- 
oped by the Army should be extended throughout the 
Department for recruit candidates Identified by the 
new procedures to be considered tier 1 recruits. 

"(d) Reports. — (1) If the Secretary of Defense deter- 
mines under subsection (b) that the screening methods 
and process improvements developed under subsection 
(a)(1) should not be implemented on a test basis, the 
Secretary of Defense shall, not later than 90 days there- 
after, notify the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the 
House of Representatives of such determination, to- 
gether with the reasons of the Secretary for such deter- 
mination. 

"(2) If the Secretary of Defense determines under sub- 
section (b) that the screening methods and process im- 
provements developed under subsection (a)(1) should be 
implemented on a test basis, the Secretary of the Army 
shall submit to the committees specified in paragraph 
(1) a report on the results of the testing. The report 
shall be submitted not later than March 31, 2009, except 
that if the Secretary of Defense directs an earlier ter- 
mination of the testing initiative, the Secretary of the 
Army shall submit the report under this paragraph not 
later than 180 days after such termination. Such report 
shall include the determination of the Secretary of De- 



fense under subsection (c). If that determination is that 
the methods and processes tested should not be ex- 
tended to the other services, the report shall Include 
the Secretary's rationale for not recommending such 
extension." 

Department of Defense Joint Advertising, Market 
Research, and Studies Program 

Pub. L. 108-136, div. A, title V, §548, Nov. 24, 2003, 117 
Stat. 1481, provided that: 

"(a) Program Authorized. — The Secretary of Defense 
may carry out a joint advertising, market research, 
and studies program to complement the recruiting ad- 
vertising programs of the military departments and 
improve the ability of the military departments to at- 
tract and recruit qualified individuals to serve in the 
Armed Forces. 

"(b) Funding. — Of the amount authorized to be appro- 
priated by section 301(5) [117 Stat. 1426] for operation 
and maintenance for Defense-wide activities, $7,500,000 
may be made available to carry out the joint advertis- 
ing, market research, and studies program." 

Notification to Local Educational Agencies 

Pub. L. 107-107, div. A, title V, § 544(c), Dec. 28, 2001, 
115 Stat. 1113, directed the Secretary of Education to 
provide to local educational agencies notice of the pro- 
visions of subsec. (c) of this section, as amended by 
Pub. L. 107-107, not later than 120 days after Dec. 28, 
2001. 

Army Recruiting Pilot Programs 

Pub. L. 106-398. §1 [[div. A], title V, §561], Oct. 30, 2000, 
114 Stat. 1654, 1654A-129, as amended by Pub. L. 107-107, 
div. A, title V, §543, Dec. 28, 2001, 115 Stat. 1112, pro- 
vided that: 

"(a) Requirement for Programs. — The Secretary of 
the Army shall carry out pilot programs to test various 
recruiting approaches under this section for the follow- 
ing purposes: 

"(1) To assess the effectiveness of the recruiting ap- 
proaches for creating enhanced opportunities for re- 
cruiters to make direct, personal contact with poten- 
tial recruits. 

"(2) To improve the overall effectiveness and effi- 
ciency of Army recruiting activities. 
"(b) Outreach Through Motor Sports. — (1) One of 
the pilot programs shall be a pilot program of public 
outreach that associates the Army with motor sports 
competitions to achieve the objectives set forth in 
paragraph (2). 

"(2) The events and activities undertaken under the 
pilot program shall be designed to provide opportuni- 
ties for Army recruiters to make direct, personal con- 
tact with high school students to achieve the following 
objectives: 

"(A) To increase enlistments by students graduat- 
ing from high school. 

"(B) To reduce attrition in the Delayed Entry Pro- 
gram of the Army by sustaining the personal com- 
mitment of students who have elected delayed entry 
into the Army under the program. 

"(3) Under the pilot program, the Secretary of the 
Army shall provide for the following: 

"(A) For Army recruiters or other Army person- 
nel — 

"(i) to organize Army sponsored career day events 
in association with national motor sports competi- 
tions; and 

"(il) to arrange for or encourage attendance at 
the competitions by high school students, teachers, 
guidance counselors, and administrators of high 
schools located near the competitions. 
"(B) For Army recruiters and other soldiers to at- 
tend national motor sports competitions — 

"(i) to display exhibits depicting the contem- 
porary Army and career opportunities in the Army; 
and 

"(ii) to discuss those opportunities with potential 
recruits. 
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"(C) For the Army to sponsor a motor sports racing- 
team as part of an integrated program of recruitment 
and publicity for the Army. 

"(D) For the Army to sponsor motor sports com- 
petitions for high school students at which recruiters 
meet with potential recruits. 

"(B) For Army recruiters or other Army personnel 
to compile in an Internet accessible database the 
names, addresses, telephone numbers, and electronic 
mail addresses of persons who are identified as poten- 
tial recruits through activities under the pilot pro- 
gram. 

"(F) Any other activities associated with motor 
sports competition that the Secretary determines ap- 
propriate for Army recruitment purposes. 
"(c) Outreach at Vocational Schools and Commu- 
nity Colleges. — (1) One of the pilot programs shall be 
a pilot program under which Army recruiters are as- 
signed, as their primary responsibility, at postsecond- 
ary vocational institutions and community colleges for 
the purpose of recruiting students graduating from 
those institutions and colleges, recent graduates of 
those institutions and colleges, and students withdraw- 
ing from enrollments in those institutions and colleges. 

"(2) The Secretary of the Army shall select the insti- 
tutions and colleges to be invited to participate in the 
pilot program. 

"(3) The conduct of the pilot program at an institu- 
tion or college shall be subject to an agreement which 
the Secretary shall enter into with the governing body 
or authorized official of the institution or college, as 
the case may be. 

"(4) Under the pilot program, the Secretary shall pro- 
vide for the following: 

"(A) For Army recruiters to be placed in post- 
secondary vocational institutions and community 
colleges to serve as a resource for guidance coun- 
selors and to recruit for the Army. 

"(B) For Army recruiters to recruit from among 
students and graduates described in paragraph (1). 

"(C) For the use of telemarketing, direct mail, 
interactive voice response systems, and Internet web- 
site capabilities to assist the recruiters in the post- 
secondary vocational institutions and community 
colleges. 

"(D) For any other activities that the Secretary de- 
termines appropriate for recruitment activities in 
postsecondary vocational institutions and commu- 
nity colleges. 

"(5) In this subsection, the term 'postsecondary voca- 
tional institution' has the meaning given the term in 
section 102(c) of the Higher Education Act of 1965 (20 
U.S.C. 1002(c)). 

"(d) Contract Recruiting Initiatives. — (1) One of 
the pilot programs shall be a program that expands in 
accordance with this subsection the scope of the 
Army's contract recruiting initiatives that are ongoing 
as of the date of the enactment of this Act [Oct. 30, 
2000]. Under the pilot program, the Secretary of the 
Army shall select at least 10 recruiting companies to 
apply the initiatives in efforts to recruit personnel for 
the Army. 

"(2) Under the pilot program, the Secretary shall pro- 
vide for the following: 

"(A) For replacement of the Regular Army and 
Army Reserve recruiters by contract recruiters in the 
10 recruiting companies selected under paragraph (1). 

"(B) For operation of the 10 companies under the 
same rules as the other Army recruiting companies. 

"(C) For use of the offices, facilities, and equipment 
of the 10 companies by the contract recruiters. 

"(D) For reversion to performance of the recruiting 
activities by Regular Army and Army Reserve sol- 
diers in the 10 companies upon termination of the 
pilot program. 

"(B) For any other uses of contractor personnel for 
Army recruiting activities that the Secretary deter- 
mines appropriate. 

"(e) Duration of Pilot Programs. — The pilot pro- 
grams required by this section shall be carried out dur- 



ing the period beginning on October 1, 2000, and, subject 
to subsection (f), ending on September 30, 2007. 

"(f) Authority To Expand or Extend Pilot Pro- 
grams. — The Secretary may expand the scope of any of 
the pilot programs (under subsection (b)(3)(F), (c)(4)(D), 
(d)(2)(E), or otherwise) or extend the period for any of 
the pilot programs. Before doing so in the case of a 
pilot program, the Secretary of the Army shall submit 
to the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
resentatives a written notification of the expansion of 
the pilot program (together with the scope of the ex- 
pansion) or the continuation of the pilot program (to- 
gether with the period of the extension), as the case 
may be. 

"(g) Reports. — Not later than February 1, 2008, the 
Secretary of the Army shall submit to the Committees 
on Armed Services of the Senate and the House of Rep- 
resentatives a separate report on each of the pilot pro- 
grams carried out under this section. The report on a 
pilot program shall include the following: 

"(1) The Secretary's assessment of the value of the 
actions taken in the administration of the pilot pro- 
gram for increasing the effectiveness and efficiency 
of Army recruiting. 

"(2) Any recommendations for legislation or other 
action that the Secretary considers appropriate to in- 
crease the effectiveness and efficiency of Army re- 
cruiting." 

Pilot Program To Enhance Military Recruiting by 
Improving Military Awareness op School Coun- 
selors and Educators 

Pub. L. 106-398, §1 [[div. A], title V, §564], Oct. 30, 2000, 
114 Stat. 1654, 1654A-133, as amended by Pub. L. 109-364, 
div. A, title X, § 1046(d), Oct. IV, 2006, 120 Stat. 2394, di- 
rected the Secretary of Defense to conduct a three-year 
pilot program in a qualifying interactive Internet site 
beginning not later than 180 days after Oct. 30, 2000, to 
determine if cooperation with military recruiters by 
local educational agencies and by institutions of higher 
education could be enhanced by improving the under- 
standing of school counselors and educators about mili- 
tary recruiting and military career opportunities. 

Measures To Improve Recruit Quality and Reduce 
Recruit Attrition 

Pub. L. 105-85, div. A, title V, subtitle D, Nov. 18, 199V, 
111 Stat. 1V38, provided that: 

"SEC. 531. REFORM OF MILITARY RECRUITING 
SYSTEMS. 

"(a) In General. — The Secretary of Defense shall 
carry out reforms in the recruiting systems of the 
Army, Navy, Air Force, and Marine Corps in order to 
improve the quality of new recruits and to reduce attri- 
tion among recruits. 

"(b) Specific Reforms. — As part of the reforms in 
military recruiting systems to be undertaken under 
subsection (a), the Secretary shall take the following 
steps: 

"(1) Improve the system of pre-enlistment waivers 
and separation codes used for recruits by (A) revising 
and updating those waivers and codes to allow more 
accurate and useful data collection about those sepa- 
rations, and (B) prescribing regulations to ensure 
that those waivers and codes are interpreted in a uni- 
form manner by the military services. 

"(2) Develop a reliable database for (A) analyzing 
(at both the Department of Defense and service-level) 
data on reasons for attrition of new recruits, and (B) 
undertaking Department of Defense or service-spe- 
cific measures (or both) to control and manage such 
attrition. 

"(3) Require that the Secretary of each military de- 
partment (A) adopt or strengthen incentives for re- 
cruiters to thoroughly prescreen potential candidates 
for recruitment, and (B) link incentives for recruit- 
ers, in part, to the ability of a recruiter to screen out 
unqualified candidates before enlistment. 
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"(4) Require that the Secretary of each military de- 
partment include as a measurement of recruiter per- 
formance the percentage of persons enlisted by a re- 
cruiter who complete Initial combat training or basic 
training. 

"(5) Assess trends in the number and use of waivers 
over the 1991-1997 period that were Issued to permit 
applicants to enlist with medical or other conditions 
that would otherwise be disqualifying. 

"(6) Require the Secretary of each military depart- 
ment to implement policies and procedures (A) to en- 
sure the prompt separation of recruits who are unable 
to successfully complete basic training, and (B) to re- 
move those recruits from the training environment 
while separation proceedings are pending. 
"(c) Report.— Not later than March 31, 1998, the Sec- 
retary shall submit to Congress a report of the trends 
assessed under subsection (b)(5). The information on 
those trends provided in the report shall be shown by 
armed force and by category of waiver. The report shall 
include recommendations of the Secretary for chang- 
ing, revising, or limiting the use of waivers referred to 
in that subsection. 

"SEC. 532. IMPROVEMENTS IN MEDICAL PRE- 
SCREENING OF APPLICANTS FOR MILITARY 
SERVICE. 

"(a) In General. — The Secretary of Defense shall Im- 
prove the medical prescreening of applicants for en- 
trance into the Army, Navy, Air Force, or Marine 
Corps. 

"(b) Specific Steps. — As part of those improvements, 
the Secretary shall take the following steps: 

"(1) Require that each applicant for service in the 
Army, Navy, Air Force, or Marine Corps (A) provide 
to the Secretary the name of the applicant's medical 
insurer and the names of past medical providers, and 
(B) sign a release allowing the Secretary to request 
and obtain medical records of the applicant. 

"(2) Require that the forms and procedures for med- 
ical prescreening of applicants that are used by re- 
cruiters and by Military Entrance Processing Com- 
mands be revised so as to ensure that medical ques- 
tions are specific, unambiguous, and tied directly to 
the types of medical separations most common for re- 
cruits during basic training and follow-on training. 

"(3) Add medical screening tests to the examina- 
tions of recruits carried out by Military Entrance 
Processing Stations, provide more thorough medical 
examinations to selected groups of applicants, or 
both, to the extent that the Secretary determines 
that to do so could be cost effective in reducing attri- 
tion at basic training. 

"(4) Provide for an annual quality control assess- 
ment of the effectiveness of the Military Entrance 
Processing Commands in identifying medical condi- 
tions in recruits that existed before enlistment in the 
Armed Forces, each such assessment to be performed 
by an agency or contractor other than the Military 
Entrance Processing Commands. 
"SEC. 533. IMPROVEMENTS IN PHYSICAL FITNESS 

OF RECRUITS, 
"(a) IN General.— The Secretary of Defense shall 
take steps to Improve the physical fitness of recruits 
before they enter basic training. 

"(b) Specific Steps. — As part of those improvements, 
the Secretary shall take the following steps: 

"(1) Direct the Secretary of each military depart- 
ment to implement programs under which new re- 
cruits who are in the Delayed Entry Program are en- 
couraged to participate in physical fitness activities 
before reporting to basic training. 

"(2) Develop a range of incentives for new recruits 
to participate in physical fitness programs, as well as 
for those recruits who improve their level of fitness 
while in the Delayed Entry Program, which may in- 
clude access to Department of Defense military fit- 
ness facilities, and access to military medical facili- 
ties in the case of a recruit who is injured while par- 
ticipating in physical activities with recruiters or 
other military personnel. 



"(3) Evaluate whether partnerships between re- 
cruiters and reserve components, or other innovative 
arrangements, could provide a pool of qualified per- 
sonnel to assist in the conduct of physical training 
programs for new recruits in the Delayed Entry Pro- 
gram." 

Denial of Funds for Preventing ROTC Access to 
Campus or Federal Military Recruiting on Cam- 
pus; Exceptions 

Pub. L. 104-208, div. A, title I, §101(e) [title V, §514], 
Sept. 30, 1996, 110 Stat. 3009-233, 3009-270, which provided 
that none of the funds made available in any Depart- 
ments of Labor, Health and Human Services, and Edu- 
cation, and Related Agencies Appropriations Act for 
any fiscal year could be provided by contract or by 
grant to a covered educational entity if the Secretary 
of Defense determined that the covered educational en- 
tity had a policy or practice that prohibited or pre- 
vented the maintaining, establishing, or operation of a 
unit of the Senior Reserve Officer Training Corps at the 
covered educational entity, or a student at the covered 
educational entity from enrolling in a unit of the Sen- 
ior Reserve Officer Training Corps at another institu- 
tion of higher education, or prohibited or prevented 
entry to campuses, or access to students on campuses, 
for purposes of Federal military recruiting or access by 
military recruiters for purposes of Federal military re- 
cruiting to student names, addresses, and telephone 
listings and, if known, student ages, levels of edu- 
cation, and majors, was repealed and restated In sec- 
tion 983 of this title by Pub. L. 106-65, div. A, title V, 
§ 549(a)(1), (b)(2), Oct. 5, 1999, 113 Stat. 609, 611. 

Military Recruiting on Campus 

Pub. L. 103-337, div. A, title V, §558, Oct. 5, 1994, 108 
Stat. 2776, as amended by Pub. L. 104-324, title II, 
§ 206(a), Oct. 19, 1996, 110 Stat. 3908, which provided that 
no funds available to the Department of Defense or the 
Department of Transportation could be provided by 
grant or contract to any institution of higher edu- 
cation that had a policy of denying or preventing the 
Secretary of Defense or the Secretary of Transpor- 
tation from obtaining for military recruiting purposes 
entry to campuses or access to students on campuses or 
access to directory information pertaining to students, 
was repealed and restated in section 983 of this title by 
Pub. L. 106-65, div. A, title V, § 549(a)(1), (b)(1), Oct. 5, 
1999, 113 Stat. 609, 611. 

Military Recruiting Information 

Section 1114(a) of Pub. L. 97-252 provided that: "The 
Congress finds that in order for Congress to carry out 
effectively its constitutional authority to raise and 
support armies, it is essential — 

"(1) that the Secretary of Defense obtain and com- 
pile directory information pertaining to students en- 
rolled in secondary schools throughout the United 
States; and 

"(2) that such directory information be used only 
for military recruiting purposes and be retained in 
the case of each person with respect to whom such in- 
formation is obtained and compiled for a limited pe- 
riod of time." 

Access of Armed Forces Recruiting Personnel to 
Secondary Educational Institutions; Release of 
Data 

Pub. L. 96-342, title III, § 302(d), Sept. 8, 1980, 94 Stat. 
1083, provided that: "It is the sense of the Congress — 

"(1) that secondary educational institutions in the 
United States, the Commonwealth of Puerto Rico, 
and the territories of the United States should co- 
operate with the Armed Forces by allowing recruit- 
ing personnel access to such institutions; and 

"(2) that it is appropriate for such institutions to 
release to the Armed Forces Information regarding 
students at such institutions (Including such data as 
names, addresses, and education levels) which is rel- 
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evant to recruiting individuals for service in the 
Armed Forces." 

§ 504. Persons not qualified 

(a) Insanity, Desertion, Felons, Etc. — No 
person who is insane, intoxicated, or a deserter 
from an armed force, or who has been convicted 
of a felony, may be enlisted in any armed force. 
However, the Secretary concerned may author- 
ize exceptions, in meritorious cases, for the en- 
listment of deserters and persons convicted of 
felonies. 

(b) Citizenship or Residency. — (1) A person 
may be enlisted in any armed force only if the 
person is one of the following: 

(A) A national of the United States, as de- 
fined in section 101(a)(22) of the Immigration 
and Nationality Act (8 U.S.C. 1101(a)(22)). 

(B) An alien who is lawfully admitted for 
permanent residence, as defined in section 
101(a)(20) of the Immigration and Nationality 
Act (8 U.S.C. 1101(a)(20)). 

(C) A person described in section 341 of one 
of the following compacts: 

(i) The Compact of Free Association be- 
tween the Federated States of Micronesia 
and the United States (section 201(a) of Pub- 
lic Law 108-188 (117 Stat. 2784; 48 U.S.C. 1921 
note)). 

(ii) The Compact of Free Association be- 
tween the Republic of the Marshall Islands 
and the United States (section 201(b) of Pub- 
lic Law 108-188 (117 Stat. 2823; 48 U.S.C. 1921 
note)). 

(iii) The Compact of Free Association be- 
tween Palau and the United States (section 
201 of Public Law 99-658 (100 Stat. 3678; 48 
U.S.C. 1931 note)). 

(2) Notwithstanding paragraph (1), the Sec- 
retary concerned may authorize the enlistment 
of a person not described in paragraph (1) if the 
Secretary determines that such enlistment is 
vital to the national interest. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 754; amended Pub. L. 109-163, div. A, title 
V, § 542(a), Jan. 6, 2006, 119 Stat. 3253.) 

Amendments 

2006 — Pub. L. 109-163 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

§505. Regular components: qualifications, term, 
grade 

(a) The Secretary concerned may accept origi- 
nal enlistments in the Regular Army, Regular 
Navy, Regular Air Force, Regular Marine Corps, 
or Regular Coast Guard, as the case may be, of 
qualified, effective, and able-bodied persons who 
are not less than seventeen years of age nor 
more than forty-two years of age. However, no 
person under eighteen years of age may be origi- 
nally enlisted without the written consent of his 
parent or guardian, if he has a parent or guard- 
ian entitled to his custody and control. 

(b) A person is enlisted in the Regular Army, 
Regular Navy, Regular Air Force, Regular Ma- 
rine Corps, or Regular Coast Guard in the grade 
or rating prescribed by the Secretary concerned. 

(c) The Secretary concerned may accept origi- 
nal enlistments of persons for the duration of 



their minority or for a period of at least two but 
not more than eight years, in the Regular Army, 
Regular Navy, Regular Air Force, Regular Ma- 
rine Corps, or Regular Coast Guard, as the case 
may be. 

(d)(1) The Secretary concerned may accept a 
reenlistment in the Regular Army, Regular 
Navy, Regular Air Force, Regular Marine Corps, 
or Regular Coast Guard, as the case may be, for 
a period determined under this subsection. 

(2) In the case of a member who has less than 
10 years of service in the armed forces as of the 
day before the first day of the period for which 
reenlisted, the period for which the member re- 
enlists shall be at least two years but not more 
than eight years. 

(3) In the case of a member who has at least 10 
years of service in the armed forces as of the day 
before the first day of the period for which reen- 
listed, the Secretary concerned may accept a re- 
enlistment for either — 

(A) a specified period of at least two years 
but not more than eight years; or 

(B) an unspecified period. 

(4) No enlisted member is entitled to be reen- 
listed for a period that would expire before the 
end of the member's current enlistment. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 754; amended Pub. L. 93-290, May 24, 1974, 
88 Stat. 173; Pub. L. 95-485, title VIII, § 820(a), 
Oct. 20, 1978, 92 Stat. 1627; Pub. L. 98-94, title X, 
§1023, Sept. 24, 1983, 97 Stat. 671; Pub. L. 104-201, 
div. A, title V, §511, Sept. 23, 1996, 110 Stat. 2514; 
Pub. L. 109-163, div. A, title V, §§543, 544, Jan. 6, 
2006, 119 Stat. 3253; Pub. L. 110-417, [div. A], title 
V, § 531(a), Oct. 14, 2008, 122 Stat. 4449.) 

Amendments 

2008— Subsec. (d)(2), (3)(A). Pub. L. 110-417 substituted 
"eight years" for "six years". 

2006— Subsec. (a). Pub. L. 109-163, §543, in first sen- 
tence, substituted "forty-two years of age" for "thirty- 
five years of age". 

Subsec. (c). Pub. L. 109-163, §544, substituted "eight 
years" for "six years". 

1996— Subsec. (d). Pub. L. 104-201 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: "The Secretary concerned may accept reenlist- 
ments in the Regular Army, Regular Navy, Regular Air 
Force, Regular Marine Corps, or Regular Coast Guard, 
as the case may be, for period of at least two but not 
more than six years. No enlisted member is entitled to 
be reenlisted for a period that would expire before the 
end of his current enlistment." 

1983— Subsecs. (c), (d). Pub. L. 98-94 substituted "at 
least two but not more than six years" for "two, three, 
four, five, or six years". 

1978— Subsecs. (d), (e). Pub. L. 95-485 redesignated 
subsec. (e) as (d). Former subsec. (d), which provided 
that in the Regular Army female persons may be en- 
listed only in the Women's Army Corps, was struck 
out. 

1974— Subsec. (a). Pub. L. 93-290, §1, struck out provi- 
sions which prohibited the Secretary from accepting 
original enlistments from female persons less than 18 
years of age, and which required consent of the parent 
or guardian for an original enlistment of a female per- 
son under 21 years of age. 

Subsec. (c). Pub. L. 93-290, §2, substituted provisions 
permitting the Secretary to accept original enlist- 
ments of persons for the duration of their minority or 
for a period of two, three, four, five, or six years, for 
provisions which limited the Secretary to accept origi- 
nal enlistments from male persons for the duration of 



Page 263 



TITLE 10— ARMED FORCES 



§510 



their minority or for a period of two, three, four, five, 
or six years, and from female persons for a period of 
two, three, four, five, or six years. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§506. Regular components: extension of enlist- 
ments during war 

An enlistment in the Regular Army, Regular 
Navy, Regular Air Force, Regular Marine Corps, 
or Regular Coast Guard in effect at the begin- 
ning of a war, or entered into during a war, un- 
less sooner terminated by the President, con- 
tinues in effect until six months after the termi- 
nation of that war. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 754.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 507. Extension of enlistment for members need- 
ing medical care or hospitalization 

(a) An enlisted member of an armed force on 
active duty whose term of enlistment expires 
while he is suffering from disease or injury inci- 
dent to service and not due to his misconduct, 
and who needs medical care or hospitalization, 
may be retained on active duty, with his con- 
sent, until he recovers to the extent that he is 
able to meet the physical requirements for reen- 
listment, or it is determined that recovery to 
that extent is impossible. 

(b) This section does not prevent the retention 
in service, without his consent, of an enlisted 
member of an armed force under section 972 of 
this title. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 754.) 

§ 508. Reenlistment: qualifications 

(a) No person whose service during his last 
term of enlistment was not honest and faithful 
may be reenlisted in an armed force. However, 
the Secretary concerned may authorize the re- 
enlistment in the armed force under his jurisdic- 
tion of such a person if his conduct after that 
service has been good. 

(b) A person discharged from a Regular compo- 
nent may be reenlisted in the Regular Army, 
Regular Navy, Regular Air Force, Regular Ma- 
rine Corps, or Regular Coast Guard, as the case 
may be, under such regulations as the Secretary 
concerned may prescribe. 



(c) This section does not deprive a person of 
any right to be reenlisted in the Regular Army, 
Regular Navy, Regular Air Force, Regular Ma- 
rine Corps, or Regular Coast Guard under any 
other provision of law. 

(Added Pub. L. 90-235, § 2(a)(1)(B), Jan. 2, 1968, 81 
Stat. 755.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55Y of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 509. Voluntary extension of enlistments: periods 
and benefits 

(a) Under such regulations as the Secretary 
concerned may prescribe, the term of enlistment 
of a member of an armed force may be extended 
or reextended with his written consent for any 
period. However, the total of all such extensions 
of an enlistment may not exceed four years. 

(b) When a member is discharged from an en- 
listment that has been extended under this sec- 
tion, he has the same rights, privileges, and ben- 
efits that he would have if discharged at the 
same time from an enlistment not so extended. 

(Added Pub. L. 90-235, §2(a)(l)(B), Jan. 2, 1968, 81 
Stat. 755.) 

§ 510. Enlistment incentives for pursuit of skills 
to facilitate national service 

(a) Enlistment Incentive Program.— The Sec- 
retary of Defense shall carry out an enlistment 
incentive program in accordance with this sec- 
tion under which a person who is a National Call 
to Service participant shall be entitled to one of 
the incentives specified in subsection (e). The 
program shall be carried out during the period 
ending on December 31, 2007, and may be carried 
out after that date. 

(b) National Call to Service Participant.— 
In this section, the term "National Call to Serv- 
ice participant" means a person who has not 
previously served in the armed forces who enters 
into an original enlistment pursuant to a writ- 
ten agreement with the Secretary of a military 
department (in such form and manner as may be 
prescribed by that Secretary) under which the 
person agrees to perform a period of national 
service as specified in subsection (c). 

(c) National Service.— The total period of na- 
tional service to which a National Call to Serv- 
ice participant is obligated under the agreement 
under this section shall be specified in the 
agreement. Under the agreement, the partici- 
pant shall — 

(1) upon completion of initial entry training 
(as prescribed by the Secretary of Defense), 
serve on active duty in a military occupa- 
tional specialty designated by the Secretary of 
Defense under subsection (d) for a period of 15 
months; 

(2) upon completion of the period of active 
duty specified in paragraph (1) and without a 
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break in service, serve either (A) an additional 
period of active duty as determined by the 
Secretary of Defense, or (B) a period of 24 
months in an active status in the Selected Re- 
serve; and 

(3) upon completion of the period of service 
specified in paragraph (2), and without a break 
in service, serve the remaining period of obli- 
gated service specified in the agreement — 

(A) on active duty in the armed forces; 

(B) in the Selected Reserve; 

(C) in the Individual Ready Reserve; 

(D) in Americorps or another domestic na- 
tional service program jointly designated by 
the Secretary of Defense and the head of 
such program for purposes of this section; or 

(E) in any combination of service referred 
to in subparagraphs (A) through (D) that is 
approved by the Secretary of the military 
department concerned pursuant to regula- 
tions prescribed by the Secretary of Defense 
and specified in the agreement. 

(d) Designated Military Occupational Spe- 
cialties. — The Secretary of Defense shall des- 
ignate military occupational specialties for pur- 
poses of subsection (c)(1). Such military occupa- 
tional specialties shall be military occupational 
specialties that, as determined by the Secretary, 
will facilitate pursuit of national service by Na- 
tional Call to Service participants and shall in- 
clude military occupational specialties for en- 
listments for officer training and subsequent 
service as an officer, in cases in which the rea- 
son for the enlistment and entry into an agree- 
ment under subsection (b) is to enter an officer 
training program. 

(e) Incentives. — The incentives specified in 
this subsection are as follows: 

(1) Payment of a bonus in the amount of 
$5,000. 

(2) Payment in an amount not to exceed 
$18,000 of outstanding principal and interest on 
qualifying student loans of the National Call 
to Service participant. 

(3) Entitlement to an allowance for edu- 
cational assistance at the monthly rate equal 
to the monthly rate payable for basic edu- 
cational assistance allowances under section 
3015(a)(1) of title 38 for a total of 12 months. 

(4) Entitlement to an allowance for edu- 
cational assistance at the monthly rate equal 
to 50 percent of the monthly rate payable for 
basic educational assistance allowances under 
section 3015(b)(1) of title 38 for a total of 36 
months. 

(f) Election of Incentive.— A National Call to 
Service participant shall elect in the agreement 
under subsection (b) which incentive under sub- 
section (e) to receive. An election under this 
subsection is irrevocable. 

(g) Payment of Bonds Amounts.— (1) Payment 
to a National Call to Service participant of the 
bonus elected by the National Call to Service 
participant under subsection (e)(1) shall be made 
in such time and manner as the Secretary of De- 
fense shall prescribe. 

(2)(A) Payment of outstanding principal and 
interest on the qualifying student loans of a Na- 
tional Call to Service participant, as elected 
under subsection (e)(2), shall be made in such 



time and manner as the Secretary of Defense 
shall prescribe. 

(B) Payment under this paragraph of the out- 
standing principal and interest on the qualifying 
student loans of a National Call to Service par- 
ticipant shall be made to the holder of such stu- 
dent loans, as identified by the National Call to 
Service participant to the Secretary of the mili- 
tary department concerned for purposes of such 
payment. 

(3) Payment of a bonus or incentive in accord- 
ance with this subsection shall be made by the 
Secretary of the military department concerned. 

(h) Coordination With Montgomery GI Bill 
Benefits.— (1)(A) Subject to subparagraph (B), a 
National Call to Service participant who elects 
an incentive under paragraph (3) or (4) of sub- 
section (e) is not entitled to additional edu- 
cational assistance under chapter 1606 of this 
title or to basic educational assistance under 
subchapter II of chapter 30 of title 38. 

(B) If a National Call to Service participant 
meets all eligibility requirements specified in 
chapter 1606 of this title or chapter 30 of title 38 
for entitlement to allowances for educational 
assistance under either such chapter, the par- 
ticipant may become eligible for allowances for 
educational assistance benefits under either 
such chapter up to the maximum allowance pro- 
vided less the total amount of allowance paid 
under paragraph (3) or (4) of subsection (e). 

(2) (A) Educational assistance under para- 
graphs (3) or (4) of subsection (e) shall be pro- 
vided through the Department of Veterans Af- 
fairs under an agreement to be entered into by 
the Secretary of Defense and the Secretary of 
Veterans Affairs. The agreements shall include 
administrative procedures to ensure the prompt 
and timely transfer of funds from the Secretary 
concerned to the Secretary of Veterans Affairs 
for the making of payments under this section. 

(B) Except as otherwise provided in this sec- 
tion, the provisions of sections 503, 511, 3470, 
3471, 3474, 3476, 3482(g), 3483, and 3485 of title 38 
and the provisions of subchapters I and II of 
chapter 36 of such title (with the exception of 
sections 3686(a), 3687, and 3692) shall be applica- 
ble to the provision of educational assistance 
under this chapter. The term "eligible veteran" 
and the term "person", as used in those provi- 
sions, shall be deemed for the purpose of the ap- 
plication of those provisions to this section to 
refer to a person eligible for educational assist- 
ance under paragraph (3) or (4) of subsection (e). 

(3) (A) Except as provided in paragraph (1), 
nothing in this section shall prohibit a National 
Call to Service participant who satisfies through 
service under subsection (c) the eligibility re- 
quirements for educational assistance under 
chapter 1606 of this title or basic educational as- 
sistance under chapter 30 of title 38 from an en- 
titlement to such educational assistance under 
chapter 1606 of this title or basic educational as- 
sistance under chapter 30 of title 38, as the case 
may be. 

(B)(i) A participant who made an election not 
to receive educational assistance under either 
such chapter at the applicable time specified 
under law or who was denied the opportunity to 
make an election may revoke that election or 
make an initial election, as the case may be, at 
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such, time and in such manner as the Secretary 
concerned may specify. A revocation or initial 
election under the preceding sentence is irrev- 
ocable. 

(ii) The participant making a revocation or 
initial election under clause (i) shall be eligible 
for educational assistance under either such 
chapter at such time as the participant satisfies 
through service the applicable eligibility re- 
quirements under either such chapter. 

(1) Repayment.— If a National Call to Service 
participant who has entered into an agreement 
under subsection (b) and received or benefitted 
from an incentive under paragraph (1) or (2) of 
subsection (e) fails to complete the total period 
of service specified in the agreement, the Na- 
tional Call to Service participant shall be sub- 
ject to the repayment provisions of section 
303a(e) of title 37. 

(j) Funding. — (1) Amounts for the payment of 
incentives under paragraphs (1) and (2) of sub- 
section (e) shall be derived from amounts avail- 
able to the Secretary of the military depart- 
ment concerned for the payment of pay, allow- 
ances and other expenses of the members of the 
armed force concerned. 

(2) Amounts for the payment of incentives 
under paragraphs (3) and (4) of subsection (e) 
shall be derived from the Department of Defense 
Education Benefits Fund under section 2006 of 
this title. 

(k) Regulations.— The Secretary of Defense 
and the Secretaries of the military departments 
shall prescribe regulations for purposes of the 
program under this section. 

(I) Definitions. — In this section: 

(1) The term "Americorps" means the 
Americorps program carried out under sub- 
title C of title I of the National and Commu- 
nity Service Act of 1990 (42 U.S.C. 12571 et 
seq.). 

(2) The term "qualifying student loan" 
means a loan, the proceeds of which were used 
to pay any part or all of the cost of attendance 
(as defined in section 472 of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1087ZZ) at an insti- 
tution of higher education (as defined in sec- 
tion 101 of the Higher Education Act of 1965 (20 
U.S.C. 1001). 

(3) The term "Secretary of a military de- 
partment" includes, with respect to matters 
concerning the Coast Guard when it is not op- 
erating as a service in the Navy, the Secretary 
of the Department in which the Coast Guard is 
operating. 

(Added Pub. L. 107-314, div. A, title V, § 531(a)(1), 
Dec. 2, 2002, 116 Stat. 2541; amended Pub. L. 
108-136, div. A, title V, § 535(a), Nov. 24, 2003, 117 
Stat. 1474; Pub. L. 109-163, div. A, title V, §545, 
title VI, § 687(c)(1), Jan. 6, 2006, 119 Stat. 3254, 
3333; Pub. L. 109-364, div. A, title X, § 1071(e)(2), 
Oct. 17, 2006, 120 Stat. 2401.) 

References in Text 

The National and Community Service Act of 1990, re- 
ferred to in subsec. (0(1), is Pub. L. 101-610, Nov. 16, 
1990, 104 Stat. 3127, as amended. Subtitle C of title I of 
the Act is classified generally to division C (§12571 et 
seq.) of subchapter I of chapter 129 of Title 42, The Pub- 
lic Health and Welfare. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 12501 of Title 42 and Tables. 



Prior Provisions 

A prior section 510 was renumbered section 12102 of 
this title. 

Amendments 

2006— Subsec. (c)(3)(D). Pub. L. 109-163, § 545(a), sub- 
stituted "in Americorps or another domestic national 
service program" for "in the Peace Corps, Americorps, 
or another national service program". 

Subsec. (d). Pub. L. 109-163, § 545(b), as amended by 
Pub. L. 109-364, inserted "and shall include military oc- 
cupational specialties for enlistments for officer train- 
ing and subsequent service as an officer, in cases in 
which the reason for the enlistment and entry into an 
agreement under subsection (b) is to enter an officer 
training program" before period at end. 

Subsec. (h)(2). Pub. L. 109-163, § 545(c), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: 

"(2)(A) The Secretary of Defense shall, to the maxi- 
mum extent practicable, administer the receipt by Na- 
tional Call to Service participants of incentives under 
paragraph (3) or (4) of subsection (e) as if such National 
Call to Service participants were, in receiving such in- 
centives, receiving educational assistance for members 
of the Selected Reserve under chapter 1606 of this title. 

"(B) The Secretary of Defense shall, in consultation 
with the Secretary of Veterans Affairs, prescribe regu- 
lations for purposes of subparagraph (A). Such regula- 
tions shall, to the maximum extent practicable, take 
into account the administrative provisions of chapters 
30 and 36 of title 38 that are specified in section 16136 
of this title." 

Subsec. (i). Pub. L. 109-163, § 687(c)(1), amended head- 
ing and text of subsec. (i) generally. Prior to amend- 
ment, text consisted of pars. (1) to (4) which related to 
pro rata repayments by failed National Call to Service 
participants, the nature of the debt owed, waiver and 
discharge in bankruptcy. 

2003 — Subsec. (j). Pub. L. 108-136 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: "Amounts for pay- 
ment of incentives under subsection (e), including pay- 
ment of allowances for educational assistance under 
that subsection, shall be derived from amounts avail- 
able to the Secretary of the military department con- 
cerned for payment of pay, allowances, and other ex- 
penses of the members of the armed force concerned." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(e), Oct. 17, 2006, 
120 Stat. 2401, provided that the amendment made by 
section 1071(e)(2) is effective as of Jan. 6, 2006, and as if 
included in Pub. L. 109-163 as enacted. 

Savings Provision 

Pub. L. 109-163, div. A, title VI, § 687(f), Jan. 6, 2006, 
119 Stat. 3336, provided that: "In the case of any bonus, 
incentive pay, special pay, or similar payment, such as 
education assistance or a stipend, which the United 
States became obligated to pay before April 1, 2006, 
under a provision of law amended by subsection (b), (c), 
or (d) of this section [amending this section and sec- 
tions 2005, 2007, 2105, 2123, 2130a, 2173, 2200a, 4348, 6959, 
9348, 16135, 16203, 16303, and 16401 of this title, section 182 
of Title 14, Coast Guard, and sections 301b, 301d, 301e, 
302, 302a, 302b, 302d to 302h, 302], 307a, 308, 308b, 308c, 308g 
to 308i, 309, 312, 312b, 314 to 319, and 321 to 327 of Title 
37, Pay and Allowances of the Uniformed Services], 
such provision of law, as in effect on the day before the 
date of the enactment of this Act [Jan. 6, 2006], shall 
continue to apply to the payment, or any repayment, of 
the bonus, incentive pay, special pay, or similar pay- 
ment under such provision of law." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
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and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Commencement of Program 

Pub. L. 107-314, div. A, title V, § 531(b), Dec. 2, 2002, 116 
Stat. 2544, directed the Secretary of Defense to pre- 
scribe the date, not later than Oct. 1, 2003, on which the 
program provided for under this section was to com- 
mence. 

Implementation Report 

Pub. L. 107-314, div. A, title V, § 531(d), Dec. 2, 2002, 116 
Stat. 2544, directed the Secretary of Defense to submit 
to committees of Congress a report on the Secretary's 
plans for implementation of this section not later than 
Mar. 31, 2003. 

Effectiveness Reports 

Pub. L. 107-314, div. A, title V, § 531(e), Dec. 2, 2002, 116 
Stat. 2545, provided that: "Not later than March 31, 
2005, and March 31, 2007, the Secretary of Defense shall 
submit to the committees specified in subsection (d) re- 
ports on the effectiveness of the program under section 
510 of title 10, United States Code, as added by sub- 
section (a), in attracting new recruits to national serv- 
ice." 

§511. College First Program 

(a) Program Authority. — The Secretary ol 
each military department may establish a pro- 
gram to increase the number of, and the level of 
the qualifications of, persons entering the armed 
forces as enlisted members by encouraging re- 
cruits to pursue higher education or vocational 
or technical training before entry into active 
service. 

(b) Delayed Entry With Allowance for 
Higher Education. — The Secretary concerned 
may — 

(1) exercise the authority under section 513 
of this title — 

(A) to accept the enlistment of a person as 
a Reserve for service in the Selected Reserve 
or Individual Ready Reserve of a reserve 
component, notwithstanding the scope of the 
authority under subsection (a) of that sec- 
tion, in the case of the Army National Guard 
of the United States or Air National Guard 
of the United States; and 

(B) to authorize, notwithstanding the pe- 
riod limitation in subsection (b) of that sec- 
tion, a delay of the enlistment of any such 
person in a regular component under that 
subsection for the period during which the 
person is enrolled in, and pursuing a pro- 
gram of education at, an institution of high- 
er education, or a program of vocational or 
technical training, on a full-time basis that 
is to be completed within the maximum pe- 
riod of delay determined for that person 
under subsection (c); and 

(2) subject to paragraph (2) of subsection (d) 
and except as provided in paragraph (3) of that 
subsection, pay an allowance to a person ac- 
cepted for enlistment under paragraph (1)(A) 
for each month of the period during which 
that person is enrolled in and pursuing a pro- 
gram described in paragraph (1)(B). 



(c) Maximum Period of Delay. — The period of 
delay authorized a person under paragraph (1)(B) 
of subsection (b) may not exceed the 30-month 
period beginning on the date of the person's en- 
listment accepted under paragraph (1)(A) of such 
subsection. 

(d) Allowance. — (1) The monthly allowance 
paid under subsection (b)(2) shall be equal to the 
amount of the subsistence allowance provided 
for certain members of the Senior Reserve Offi- 
cers' Training Corps with the corresponding 
number of years of participation under section 
209(a) of title 37. The Secretary concerned may 
supplement that stipend by an amount not to 
exceed $225 per month. 

(2) An allowance may not be paid to a person 
under this section for more than 24 months. 

(3) A member of the Selected Reserve of a re- 
serve component may be paid an allowance 
under this section only for months during which 
the member performs satisfactorily as a member 
of a unit of the reserve component that trains as 
prescribed in section 10147(a)(1) of this title or 
section 502(a) of title 32. Satisfactory perform- 
ance shall be determined under regulations pre- 
scribed by the Secretary concerned. 

(4) An allowance under this section is in addi- 
tion to any other pay or allowance to which a 
member of a reserve component is entitled by 
reason of participation in the Ready Reserve of 
that component. 

(e) Recoupment of Allowance. — (1) A person 
who, after receiving an allowance under this sec- 
tion, fails to complete the total period of service 
required of that person in connection with de- 
layed entry authorized for the person under sec- 
tion 513 shall repay the United States the 
amount which bears the same ratio to the total 
amount of that allowance paid to the person as 
the unserved part of the total required period of 
service bears to the total period. 

(2) An obligation to repay the United States 
imposed under paragraph (1) is for all purposes a 
debt owed to the United States. 

(3) A discharge of a person in bankruptcy 
under title 11 that is entered less than five years 
after the date on which the person was, or was 
to be, enlisted in the regular Army pursuant to 
the delayed entry authority under section 513 
does not discharge that person from a debt aris- 
ing under paragraph (1). 

(4) The Secretary concerned may waive, in 
whole or in part, a debt arising under paragraph 
(1) in any case for which the Secretary deter- 
mines that recovery would be against equity and 
good conscience or would be contrary to the best 
interests of the United States. 

(f) Special Pay and Bonuses. — Upon enlisting 
in the regular component of the member's 
armed force, a person who initially enlisted as a 
Reserve under this section may, at the discre- 
tion of the Secretary concerned, be eligible for 
all regular special pays, bonuses, education ben- 
efits, and loan repayment programs. 

(Added Pub. L. 108-375, div. A, title V, § 551(a)(1), 
Oct. 28, 2004, 118 Stat. 1909.) 

Prior Provisions 

A prior section 511 was renumbered section 12103 of 
this title. 
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Continuation for Army of Prior Army College 
First Program 

Pub. L. 108-375, div. A, title V, § 551(b), Oct. 28, 2004, 
118 Stat. 1911, provided that: "The Secretary of the 
Army shall treat the program under section 511 of title 
10, United States Code, as added by subsection (a), as a 
continuation of the program under section 573 of the 
National Defense Authorization Act for Fiscal Year 
2000 [Pub. L. 106-65] ([formerly] 10 U.S.C. 513 note), and 
for such purpose the Secretary may treat such section 
511 as having' been enacted on October 1, 2004." 

[§512. Renumbered § 12104] 

§513. Enlistments: Delayed Entry Program 

(a) A person with no prior military service 
who is qualified under section 505 of this title 
and applicable regulations for enlistment in a 
regular component of an armed force may (ex- 
cept as provided in subsection (c)) be enlisted as 
a Reserve for service in the Army Reserve, Navy 
Reserve, Air Force Reserve, Marine Corps Re- 
serve, or Coast Guard Reserve for a term of not 
less than six years nor more than eight years. 

(b) (1) Unless sooner ordered to active duty 
under chapter 39 of this title or another provi- 
sion of law, a person enlisted under subsection 
(a) shall, within 365 days after such enlistment, 
be discharged from the reserve component in 
which enlisted and immediately be enlisted in 
the regular component of an armed force. The 
Secretary concerned may extend the 365-day pe- 
riod for any person for up to an additional 365 
days if the Secretary determines that it is in the 
best interests of the armed force of which that 
person is a member to do so. 

(2) During the period beginning on the date on 
which the person enlists under subsection (a) 
and ending on the date on which the person is 
enlisted in a regular component under para- 
graph (1), the person shall be in the Ready Re- 
serve of the armed force concerned. 

(c) A person who is under orders to report for 
induction into an armed force under the Mili- 
tary Selective Service Act (50 U.S.C. App. 451 et 
seq.), except as provided in clause (ii) or (iii) of 
section 6(c)(2)(A) of that Act, may not be en- 
listed under subsection (a). 

(d) This section shall be carried out under reg- 
ulations to be prescribed by the Secretary of De- 
fense or the Secretary of Homeland Security 
with respect to the Coast Guard when it is not 
operating as a service in the Navy. 

(Added Pub. L. 101-189, div. A, title V, § 501(a)(1), 
Nov. 29, 1989, 103 Stat. 1435; amended Pub. L. 
101-510, div. A, title XIV, §1484(k)(2), Nov. 5, 1990, 
104 Stat. 1719; Pub. L. 104-201, div. A, title V, 
§512, Sept. 23, 1996, 110 Stat. 2514; Pub. L. 106-65, 
div. A, title V, § 572(a), Oct. 5, 1999, 113 Stat. 623; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 109-163, div. A, title 
V, § 515(b)(1)(A), Jan. 6, 2006, 119 Stat. 3233.) 

References in Text 

The Military Selective Service Act, referred to in 
subsec. (c), is act June 24, 1948, ch. 625, 62 Stat. 604, as 
amended, which is classified principally to section 451 
et seq. of Title 50, Appendix, War and National Defense. 
Section 6 of the Act is classified to section 456 of Title 
50, Appendix. For complete classification of this Act to 
the Code, see References in Text note set out under sec- 
tion 451 of Title 50, Appendix, and Tables. 



Prior Provisions 

A prior section 513, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 18, related to promotion of enlisted members of 
Reserve components, prior to repeal by Pub. L. 85-861, 
§36B(1), Sept. 2, 1958, 72 Stat. 1570. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

2002— Subsec. (d). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (b)(1). Pub. L. 106-65 substituted "addi- 
tional 365 days" for "additional 180 days" in second 
sentence. 

1996— Subsec. (b). Pub. L. 104-201 Inserted "The Sec- 
retary concerned may extend the 365-day period for any 
person for up to an additional 180 days if the Secretary 
determines that it is in the best interests of the armed 
force of which that person is a member to do so." after 
first sentence, "(1)" before "Unless", and "(2)" before 
"During" and substituted "paragraph (1)" for "the pre- 
ceding sentence". 

1990— Subsecs. (b), (c). Pub. L. 101-510 substituted 
"subsection (a)" for "paragraph (1)". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 572(b), Oct. 5, 1999, 113 
Stat. 623, provided that: "The amendment made by sub- 
section (a) [amending this section] shall take effect on 
October 1, 1999, and shall apply with respect to enlist- 
ments entered into, on or after that date." 

Army College First Pilot Program 

Pub. L. 106-65, div. A, title V, §573, Oct. 5, 1999, 113 
Stat. 623, as amended by Pub. L. 107-107, div. A, title V, 
§542(a)-(c), Dec. 28, 2001, 115 Stat. 1110, 1111; Pub. L. 

107- 314, div. A, title V, §535, title X, §1062(j)(l), Dec. 2, 
2002, 116 Stat. 2548, 2651, directed the Secretary of the 
Army to establish a pilot program, known as the 
"Army College First" program, to be in effect from 
Oct. 1, 1999, to Sept. 30, 2004, to assess whether the 
Army could Increase the number and qualifications of 
persons entering the Army as enlisted members by en- 
couraging recruits to pursue higher education or voca- 
tional or technical training before entry into active 
service, and to submit to committees of Congress a re- 
port on the program not later than Feb. 1, 2004. See sec- 
tion 511 of this title and section 551(b) of Pub. L. 

108- 375, set out as a note under section 511 of this title. 

§514. Bounties prohibited; substitutes prohibited 

(a) No bounty may be paid to induce any per- 
son to enlist in an armed force. A clothing al- 
lowance or enlistment bonus authorized by law 
is not a bounty for the purposes of this sub- 
section. 

(b) No person liable for active duty in an 
armed force under this subtitle may furnish a 
substitute for that active duty. No person may 
be enlisted or appointed in an armed force as a 
substitute for another person. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 19.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


514(a) 
514(b) 


50 App.:458 (1st sentence, 
less applicability to in- 
duction). 

50 App.:458 (last sen- 
tence, less applicabil- 
ity to induction). 


June 24, 1948, ch. 625, §8 
(less applicability to 
induction), 62 Stat. 614. 
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In subsection (b), the words "active duty" are sub- 
stituted for the words "training and service". The word 
"may" is substituted for the words "shall be permitted 
or allowed". The last sentence is substituted for 50 
App.:458 (words between 1st and last semicolons). 50 
App.:458 (words after last semicolon) is omitted as ap- 
plicable only to induction. 

§515. Reenlistment after discharge as warrant 
officer 

A person who has been discharged from a regu- 
lar component of an armed force under section 
1165 or 1166 of this title may, upon his request 
and in the discretion of the Secretary con- 
cerned, be enlisted in that armed force in the 
grade prescribed by the Secretary. However, a 
person discharged under section 1165 of this title 
may not be enlisted in a grade lower than the 
grade that he held immediately before appoint- 
ment as a warrant officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 19.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


515 


10:600d (last 36 words of 

last sentence). 
34:135d (last 36 words of 

last sentence). 
10:600m (last 21 words of 

3d sentence). 
34:430a (last 21 words of 

3d sentence). 


May 29, 1954, ch. 249, §§6 
(last 36 words of last 
sentence), 15 (last 21 
words of 3d sentence), 
68 Stat. 159, 164. 





The first 20 words are inserted for clarity. The word 
"request" is substituted for the word "application". 



§ 516. Effect upon enlisted status of acceptance of 
appointment as cadet or midshipman 

(a) The enlistment or period of obligated serv- 
ice of an enlisted member of the armed forces 
who accepts an appointment as a cadet at the 
United States Military Academy, the United 
States Air Force Academy, or the United States 
Coast Guard Academy, or as a midshipman at 
the United States Naval Academy or in the 
Navy Reserve, may not be terminated because of 
the acceptance of that appointment. However, 
while serving as a cadet or midshipman at an 
Academy, he is entitled only to the pay, allow- 
ances, compensation, pensions, and other bene- 
fits provided by law for such a cadet or mid- 
shipman or, if he is a midshipman in the Navy 
Reserve, to the compensation and emoluments 
of a midshipman in the Navy Reserve. 

(b) If a person covered by subsection (a) is sep- 
arated from service as a cadet or midshipman, 
or from service as a midshipman in the Navy Re- 
serve, for any reason other than his appoint- 
ment as a commissioned officer of a regular or 
reserve component of an armed force or because 
of a physical disability, he resumes his enlisted 
status and shall complete the period of service 
for which he was enlisted or for which he has an 
obligation, unless he is sooner discharged. In 
computing the unexpired part of an enlistment 
or period of obligated service for the purposes of 
this subsection, all service as a cadet or mid- 
shipman is counted as service under that enlist- 
ment or period of obligated service. 

(Added Pub. L. 85-861, §1(9)(A), Sept. 2, 1958, 72 
Stat. 1439; amended Pub. L. 109-163, div. A, title 
V, § 515(b)(1)(B), Jan. 6, 2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


516(a) 
516(b) 


50:1411. 
50:1412. 


June 25. 1956, ch. 439. §§1. 
2, 70 Stat. 333. 



In subsection (a), the words "on or after June 25, 
1956" are omitted as executed. The words "Regular, Re- 
serve" and "during the continuation of the cadet or 
midshipman status of such member" are omitted as 
surplusage. The words "if he is a midshipman in the 
Naval Reserve * * * of a midshipman in the Naval Re- 
serve" are substituted for the words "accruing to such 
reserve midshipman by virtue of his status in the Naval 
Reserve". 

In subsection (b), the words "a person covered by sub- 
section (a)" are substituted for 50:1412 (1st 84 words of 
1st sentence). The words "his appointment as a com- 
missioned officer of" are substituted for the words "the 
acceptance of a commission in". The words "and shall 
complete the period of service for which he was enlisted 
or for which he has an obligation, unless he is sooner 
discharged" are substituted for 50:1412 (2d sentence). 
The words "promoted or" are omitted as unnecessary, 
since the only kind of promotion involved is that to of- 
ficer, in which case the member is discharged from his 
enlisted status. The words "as service under that en- 
listment" are substituted for the words "as time serv- 
iced under such contract". 

Amendments 

2006— Pub. L. 109-163 substituted "Navy Reserve" for 
"Naval Reserve" wherever appearing. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§517. Authorized daily average: members in pay 
grades E-8 and E-9 

(a) The authorized daily average number of en- 
listed members on active duty (other than for 
training) in an armed force in pay grades E-8 
and E-9 in a fiscal year may not be more than 
2.5 percent and 1.25 percent, respectively, of the 
number of enlisted members of that armed force 
who are on active duty (other than for training) 
on the first day of that fiscal year. In computing 
the limitations prescribed in the preceding sen- 
tence, there shall be excluded enlisted members 
of an armed force on active duty as authorized 
under section 115(a)(1)(B) or 115(b) of this title, 
or excluded from counting for active duty end 
strengths under section 115(i) of this title. 

(b) Whenever the number of members serving 
in pay grade E-9 is less than the number author- 
ized for that grade under subsection (a), the dif- 
ference between the two numbers may be ap- 
plied to increase the number authorized under 
such subsection for pay grade E-8. 

(c) Whenever under section 527 of this title the 
President may suspend the operation of any pro- 
vision of section 523, 525, or 526 of this title, the 
Secretary of Defense may suspend the operation 
of any provision of this section. Any such sus- 
pension shall, if not sooner ended, end in the 
manner specified in section 527 for a suspension 
under that section. 
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(Added Pub. L. 87-649, §2(1), Sept. 7, 1962, 76 Stat. 
492; amended Pub. L. 96-584, §4, Dec. 23, 1980, 94 
Stat. 3377; Pub. L. 97-86, title V, §503(1), (2), Dec. 
1, 1981, 95 Stat. 1107, 1108; Pub. L. 97-252, title V, 
§ 503(a), Sept. 8, 1982, 96 Stat. 727; Pub. L. 98-94, 
title V, § 503(a), Sept. 24, 1983, 97 Stat. 631; Pub. 
L. 98-525, title IV, §§ 413(a), 414(a)(2), Oct. 19, 1984, 
98 Stat. 2517, 2518; Pub. L. 99-145, title IV, 
§ 413(a), Nov. 8, 1985, 99 Stat. 619; Pub. L. 100-180, 
div. A, title IV, § 413(a), Dec. 4, 1987, 101 Stat. 
1083; Pub. L. 101-189, div. A, title IV, § 413(a), 
Nov. 29, 1989, 103 Stat. 1433; Pub. L. 102-190, div. 
A, title IV, § 413(a), Dec. 5, 1991, 105 Stat. 1352; 
Pub. L. 103-160, div. A, title IV, § 413(a), Nov. 30, 
1993, 107 Stat. 1642; Pub. L. 103-337, div. A, title 
V, § 552(a), title XVI, § 1662(a)(4), Oct. 5, 1994, 108 
Stat. 2772, 2988; Pub. L. 105-261, div. A, title IV, 
§ 407(a), title X, § 1069(a)(2), Oct. 17, 1998, 112 Stat. 
1996, 2135; Pub. L. 106-398, §1 [[div. A], title IV, 
§ 421(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-95; 
Pub. L. 107-107, div. A, title IV, §403, Dec. 28, 
2001, 115 Stat. 1069; Pub. L. 108-375, div. A, title 
IV, § 416(f), Oct. 28, 2004, 118 Stat. 1868; Pub. L. 
110-181, div. A, title IV, §406, Jan. 28, 2008, 122 
Stat. 89.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


517 


37:232(c) (last sentence). 


Oct. 12, 1949, ch. 681, 
§ 201(c) (last sentence): 
added May 20, 1958, 
Pub. L. 85-422, §1(3) 
(last sentence). 72 Stat. 
124. 





Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "1.25 
percent" for "1 percent". 

2004 — Subsec. (a). Pub. L. 108-375 substituted "as au- 
thorized under section 115(a)(1)(B) or 115(b) of this title, 
or excluded from counting' for active duty end 
strengths under section 115(i) of this title." for "(other 
than for training) in connection with organizing, ad- 
ministering, recruiting, instructing, or training the re- 
serve component of an armed force." 

2001— Subsec. (a). Pub. L. 107-107 substituted "2.5 per- 
cent" for "2 percent (or, in the case of the Army, 2.5 
percent)". 

2000— Subsec. (c). Pub. L. 106-398 added subsec. (c). 

1998— Subsec. (a). Pub. L. 105-261, § 1069(a)(2), sub- 
stituted "The authorized" for "Except as provided in 
section 307 of title 37, the authorized". 

Pub. L. 105-261, §407(a), substituted "a fiscal year" for 
"a calendar year" and "the first day of that fiscal 
year" for "January 1 of that year". 

1994— Subsec. (a). Pub. L. 103-337, § 552(a), inserted 
"(or, in the case of the Army, 2.5 percent)" after "may 
not be more than 2 percent". 

Subsec. (b). Pub. L. 103-337, § 1661(a)(4)(B), redesig- 
nated subsec. (c) as (b) and struck out "or whenever the 
number of members serving in pay grade E-9 for duty 
described in subsection (b) is less than the number au- 
thorized for that grade under subsection (b)," after 
"under subsection (a),". 

Pub. L. 103-337, § 1662(a)(4)(A), struck out subsec. (b) 
which limited the number of enlisted members in pay 
grades E-8 and E-9 who could be on active duty (other 
than for training) or on full-time National Guard duty 
under the authority of section 502(f) of title 32 (other 
than for training) as of the end of any fiscal year in 
connection with organizing, administering, recruiting, 
instructing, or training the reserve components or the 
National Guard. 

Subsec. (c). Pub. L. 103-337, § 1662(a)(4)(B), redesig- 
nated subsec. (c) as (b). 



1993— Subsec. (b). Pub. L. 103-160, in table, increased 
fiscal year limitation on number of enlisted men in pay 
grades E-8 and E-9 on active duty affecting reserve 
components of the Air Force to 328 and 840 from 279 and 
800, respectively. 

1991 — Subsec. (b). Pub. L. 102-190, in table, increased 
fiscal year limitation on number of enlisted men in pay 
grade E-8 on active duty affecting reserve components 
of the Air Force from 670 to 800, and increased limita- 
tion on number of enlisted men in pay grade E-9 on ac- 
tive duty affecting reserve components of the Army 
from 557 to 569, the Air Force from 231 to 279, and the 
Marine Corps from 13 to 14. 

1989— Subsec. (b). Pub. L. 101-189, § 413(a)(2), in table, 
increased fiscal year limitation on number of enlisted 
men in pay grades E-8 and E-9 on active duty affecting 
reserve components of the armed forces: Army, to 557 
and 2,585 from 542 and 2,504, respectively; Navy, to 202 
and 429 from 200 and 425, respectively; Air Force, to 231 
and 670 from 224 and 637, respectively. Marine Corps fig- 
ures remained unchanged. 

Pub. L. 101-189, § 413(a)(1), in table, increased fiscal 
year limitation on number of enlisted men in pay 
grades E-8 and E-9 on active duty affecting reserve 
components of the armed forces: Army, to 542 and 2,504 
from 529 and 2,350, respectively; Navy, to 200 and 425 
from 180 and 400, respectively; Air Force, to 224 and 637 
from 150 and 425, respectively. Marine Corps figures re- 
mained unchanged. 

1987— Subsec. (b). Pub. L. 100-180, § 413(a)(2), in table, 
increased fiscal year limitation on number of enlisted 
men in pay grades E-8 and E-9 on active duty affecting 
reserve components of the armed forces: Army, to 529 
and 2,350 from 517 and 2,295, respectively; Navy, to 180 
and 400 from 175 and 390, respectively; Air Force, to 150 
and 425 from 125 and 425, respectively. Marine Corps fig- 
ures remained unchanged. 

Pub. L. 100-180, § 413(a)(1), in table, increased fiscal 
year limitation on number of enlisted men in pay 
grades E-8 and E-9 on active duty affecting reserve 
components of the armed forces: Navy, to 175 and 390 
from 165 and 381, respectively; Air Force, to 125 and 425 
from 80 and 358, respectively; Marine Corps, to 13 and 74 
from 9 and 74, respectively. Army figures remained un- 
changed. 

1985— Subsec. (b). Pub. L. 99-145 in table, changed fis- 
cal year limitation on number of enlisted men in pay 
grades E-8 and E-9 on active duty affecting reserve 
components of the armed forces: Navy, to 165 and 381 
from 156 and 381, respectively; Air Force, to 80 and 358 
from 87 and 455, respectively. Army and Marine Corps 
figures remained unchanged. 

1984— Subsec. (b). Pub. L. 98-525, §414(a)(2), inserted 
"(other than for training) or on full-time National 
Guard duty under the authority of section 502(f) of title 
32 (other than for training)" and substituted "or the 
National Guard" for "of the armed forces" and "for 
that grade and armed force" for "prescribed for the 
grade and the armed force". 

Pub. L. 98-525, § 413(a), in table, increased fiscal year 
limitation on number of enlisted men in pay grades E-8 
and E-9 on active duty affecting reserve components of 
the armed forces: Army, to 2,295 and 517 from 1,494 and 
314; Air Force, to 455 and 87 from 617 and 143; Marine 
Corps, to 74 and 9 from 56 and 6. Navy figures remained 
unchanged. 

1983 — Subsec. (b). Pub. L. 98-94 increased fiscal year 
limitation on number of enlisted men in pay grades E-8 
and E-9 on active duty affecting reserve components of 
the armed forces: Army, to 1,494 and 314 from 1,244 and 
265; Navy, to 381 and 156 from 329 and 156; Air Force, to 
617 and 143 from 441 and 132; Marine Corps figures re- 
mained unchanged. 

1982 — Subsec. (b). Pub. L. 97-252 increased the num- 
bers in columns from 222, 146, 76, and 4 in the line for 
E-9 to 265, 156, 132, and 6, respectively, and from 908, 319, 
307, and 12 in line for E-8 to 1,244, 329, 441, and 56, re- 
spectively. 

1981— Subsec. (b). Pub. L. 97-86, §503(1), inserted col- 
umn for "Marine Corps" in table and increased num- 
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bers in existing columns headed "Army", "Navy", and 
"Air Force" from 209, 140, and 71 in line for E-9 to 222, 
146, and 76, respectively, and from 823, 302, and 302 in 
line for E-8 to 908, 319, and 307, respectively. 

Subsec. (c). Pub. L. 97-86, §503(2), added subsec. (c). 

1980 — Pub. L. 96-584 designated existing provisions as 
subsec. (a), inserted provisions respecting computation 
of limitations, and added subsec. (b). 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title IV, § 407(b), Oct. 17, 1998, 
112 Stat. 1996, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on October 1, 1999." 

Effective Date of 1994 Amendment 

Section 552(c) of Pub. L. 103-337 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall not apply with respect to the number of en- 
listed members of the Army on active duty in pay 
grade E-8 during 1994." 

Amendment by section 1662(a)(4) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1989 Amendment 

Section 413(a)(2) of Pub. L. 101-189 provided that the 
amendment made by that section is effective Oct. 1, 
1990. 

Effective Date of 1987 Amendment 

Section 413(a)(2) of Pub. L. 100-180 provided that the 
amendment made by that section is effective Oct. 1, 
1988. 

Effective Date of 1985 Amendment 

Section 413(c) of Pub. L. 99-145 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 524 [now 12011] of this title] 
shall take effect on October 1, 1985." 

Effective Date of 1984 Amendment 

Section 413(c) of Pub. L. 98-525 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 524 [now 12011] of this title] 
shall take effect on October 1, 1984." 

Effective Date of 1983 Amendment 

Section 503(c) of Pub. L. 98-94 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 524 [now 12011] of this title] 
shall take effect on October 1, 1983." 

Effective Date 

Section effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

Authorized Active Duty Strengths for Army En- 
listed Members in Pay Grade E-8; Special Rule 
for 1995 

Pub. L. 103-337, div. A, title V, § 552(b), Oct. 5, 1994, 108 
Stat. 2772, provided that the percentage applicable to 
enlisted members of the Army in pay grade E-8 under 
subsec. (a) of this section during 1995 would be 2.3 per- 
cent, rather than the percentage provided by the 
amendment made by Pub. L. 103-337, § 552(a). 

Authority To Waive Grade Strength Laws for Fis- 
cal Year 1991; Certification; Relationship to 
Other Suspension Authority 

Pub. L. 102-25, title II, §§ 201(b), 202, 205(b), Apr. 6, 1991, 
105 Stat. 79, 80, authorized Secretary of a military de- 
partment to suspend, for fiscal year 1991, the operation 
of any provision of this section and section 523, 524 (now 
12011), 525, or 526 of this title with respect to that mili- 



tary department, that such Secretary may exercise 
such authority only after submission to the congres- 
sional defense committees of a certification in writing 
that such authority is necessary because of personnel 
actions associated with Operation Desert Storm, and 
that such authority is in addition to the authority pro- 
vided in section 527 of this title. 

§ 518. Temporary enlistments 

Temporary enlistments may be made only in 
the Army, Navy, Air Force, Marine Corps, or 
Coast Guard, as the case may be, without speci- 
fication of component. 

(Added Pub. L. 90-235, §2(a)(l)(B), Jan. 2, 1968, 81 
Stat. 755.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§519. Temporary enlistments: during war or 
emergency 

Except as provided in section 505 of this title 
and except for enlistments as Reserves of an 
armed force — 

(1) temporary enlistments in an armed force 
entered into in time of war or of emergency 
declared by Congress shall be for the duration 
of the war or emergency plus six months; and 

(2) only persons at least eighteen years of 
age and otherwise qualified under regulations 
to be prescribed by the Secretary concerned 
are eligible for such enlistments. 

(Added Pub. L. 90-235, §2(a)(l)(B), Jan. 2, 1968, 81 
Stat. 755.) 

§520. Limitation on enlistment and induction of 
persons whose score on the Armed Forces 
Qualification Test is below a prescribed level 

(a) The number of persons originally enlisted 
or inducted to serve on active duty (other than 
active duty for training) in any armed force dur- 
ing any fiscal year whose score on the Armed 
Forces Qualification Test is at or above the 
tenth percentile and below the thirty-first per- 
centile may not exceed 20 percent of the total 
number of persons originally enlisted or in- 
ducted to serve on active duty (other than ac- 
tive duty for training) in such armed force dur- 
ing such fiscal year. 

(b) A person who is not a high school graduate 
may not be accepted for enlistment in the armed 
forces unless the score of that person on the 
Armed Forces Qualification Test is at or above 
the thirty-first percentile; however, a person 
may not be denied enlistment in the armed 
forces solely because of his not having a high 
school diploma if his enlistment is needed to 
meet established strength requirements. 

(Added Pub. L. 96-342, title III, § 302(b)(1), Sept. 8, 
1980, 94 Stat. 1082; amended Pub. L. 96-579, §9, 
Dec. 23, 1980, 94 Stat. 3368; Pub. L. 97-86, title IV, 
§ 402(b)(1), Dec. 1, 1981, 95 Stat. 1104; Pub. L. 
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98-94, title XII, §1268(3), Sept. 24, 1983, 97 Stat. 
705; Pub. L. 100-370, § 1(a)(1), July 19, 1988, 102 
Stat. 840.) 

Historical and Revision Notes 
1988 Act 

Amendment of subsection (b) is based on Pub. L. 
93-307, title IV, §401, June 8, 1974, 88 Stat. 234, as amend- 
ed by Pub. L. 93-365, title VII, §705, Aug. 5, 1974, 88 Stat. 
406. 

Amendments 

1988— Subsec. (b). Pub. L. 100-370 inserted before pe- 
riod at end "; however, a person may not be denied en- 
listment in the armed forces solely because of his not 
having a high school diploma if his enlistment is need- 
ed to meet established strength requirements". 

1983 — Subsec. (a). Pub. L. 98-94 struck out provisions 
under which, for fiscal years beginning on October 1, 
1980, and October 1, 1981, the total number of persons 
originally enlisted or inducted to serve on active duty 
(other than active duty for training) in the armed 
forces during such fiscal years whose score on the 
Armed Forces Qualification Test was at or above the 
tenth percentile and below the thirty-first percentile 
could not exceed 25 percent of the number of such per- 
sons enlisted or inducted into the armed forces during 
such fiscal years, and, in the provisions remaining ap- 
plicable to fiscal years beginning after Sept. 30, 1982, 
substituted "20 percent of the total number of persons 
originally enlisted or inducted to serve on active duty 
(other than active duty for training) in such armed 
force" for "20 percent of the number of such persons en- 
listed or inducted into such armed force". 

1981 — Pub. L. 97-86 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1980 — Pub. L. 96-579 struck out subsec. (a) designation 
and subsec. (b) authorizing the Secretary of Defense for 
national security reasons to waive the enlistment and 
induction limitation based on percentile limits condi- 
tioned upon notification of the Congress and a concur- 
rent resolution of approval. 

Effective Date of 1981 Amendment 

Section 402(b)(2) of Pub. L. 97-86 provided that: "The 
amendments made by paragraph (1) [amending this sec- 
tion] shall take effect at the end of the 30-day period 
beginning on the date of the enactment of this Act 
[Dec. 1, 1981]." 

Pilot Program for Treating G-ED and Home School 
Diploma Recipients as High School Graduates 
for Determinations of Eligibility for Enlist- 
ment in Armed Forces 

Pub. L. 105-261, div. A, title V, §571, Oct. 17, 1998, 112 
Stat. 2033, as amended by Pub. L. 106-65, div. A, title X, 
§1067(3), Oct. 5, 1999, 113 Stat. 774, directed the Sec- 
retary of Defense to establish a pilot program during 
the period Oct. 1, 1998, to Sept. 30, 2003, to assess wheth- 
er the Armed Forces could better meet recruiting re- 
quirements by treating GED recipients and home 
school diploma recipients as having graduated from 
high school with a high school diploma for the purpose 
of determining eligibility of those persons to enlist in 
the Armed Forces, and to submit to committees of Con- 
gress a report on the program not later than Feb. 1, 
2004. 

Maximum Number of Army Enlistees and Inductees 
Who Are Not High School Graduates 

Pub. L. 96-342, title III, § 302(a), Sept. 8, 1980, 94 Stat. 
1082, as amended by Pub. L. 97-86, title IV, § 402(a), Dec. 
1, 1981, 95 Stat. 1104; Pub. L. 97-252, title IV, §403, Sept. 
8, 1982, 96 Stat. 725; Pub. L. 98-94, title IV, §402, Sept. 
24, 1983, 97 Stat. 629; Pub. L. 98-525, title IV, §402, Oct. 
19, 1984, 98 Stat. 2516; Pub. L. 99-145, title IV, §402, Nov. 
8, 1985, 99 Stat. 618, provided that the number of male 
individuals enlisted or inducted into the Army during 



the fiscal year beginning on Oct. 1, 1985, who were not 
high school graduates could not exceed, as of Sept. 30, 
1986, 35 percent of all male individuals enlisted or in- 
ducted into the Army during such fiscal year. 

Denial of Enlistment for Lack of High School 
Diploma Prohibited 

Pub. L. 93-307, title IV, §401, June 8, 1974, 88 Stat. 234, 
as amended by Pub. L. 93-365, title VII, §705, Aug. 5, 
1974, 88 Stat. 406, which provided that no volunteer for 
enlistment into the Armed Forces shall be denied en- 
listment solely because of his not having a high school 
diploma when his enlistment is needed to meet estab- 
lished strength requirements, was repealed and re- 
stated in sections 520(b) and 3262 of this title by Pub. L. 
100-370, §l(a), July 19, 1988, 102 Stat. 840. 

[§520a. Repealed. Pub. L. 106-398, §1 [[div. A], 
title X, § 1076(g)(1)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-282] 

Section, added Pub. L. 97-252, title XI, § 1114(c)(1), 
Sept. 8, 1982, 96 Stat. 749; amended Pub. L. 104-106, div. 
A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 Stat. 
774, related to criminal history information for mili- 
tary recruiting purposes. 

§520b. Applicants for enlistment: authority to 
use funds for the issue of authorized articles 

Funds appropriated to the Department of De- 
fense may be used for the issue of authorized ar- 
ticles to applicants for enlistment. 

(Added Pub. L. 98-525, title XIV, § 1401(a)(1), Oct. 
19, 1984, 98 Stat. 2614; amended Pub. L. 99-145, 
title XIII, § 1303(a)(4)(A), Nov. 8, 1985, 99 Stat. 
738.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8006], 98 Stat. 1904, 1923. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §709, 97 Stat. 
1439. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§709], 96 Stat. 1833, 1851. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §709, 95 Stat. 
1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §709, 94 Stat. 
3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §709, 93 Stat. 
1153. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §809, 92 Stat. 
1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §808, 91 Stat. 
900. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §708, 90 Stat. 
1292. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §708, 90 Stat. 169. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §808, 88 Stat. 
1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §708, 87 Stat. 
1039. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §708, 86 Stat. 
1197. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §708, 85 Stat. 
728. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §808, 84 Stat. 
2031. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §608, 83 Stat. 480. 
Oct. 17, 1968, Pub. L. 90-580, title V, §507, 82 Stat. 1130. 
Sept. 29, 1967, Pub. L. 90-96, title VI, § 607, 81 Stat. 242. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §607, 80 Stat. 991. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §607, 79 Stat. 
874. 

Aug. 19, 1964, Pub. L. 88-446, title V, §507, 78 Stat. 475. 
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Oct. IV, 1963, Pub. L. 88-149, title V, §507, 77 Stat. 264. 
Aug. 9, 1962, Pub. L. 87-577, title V, §507, 76 Stat. 328. 
Aug. 17, 1961, Pub. L. 87-144, title II, §201, 75 Stat. 367, 
369. 

July 7, 1960, Pub. L. 86-601, title II, §201, 74 Stat. 340, 
342. 

Aug. 18, 1959, Pub. L. 86-166, title II, §201, 73 Stat. 368, 
370. 

Aug. 22, 1958, Pub. L. 85-724, title III, §301, title V, 
§501, 72 Stat. 714, 721. 

Aug. 2, 1957, Pub. L. 85-117, title III, §301, title V, §501, 
71 Stat. 314, 321. 

July 2, 1956, ch. 488, title III, §301, title V, §501, 70 
Stat. 457, 464. 

July 13, 1955, ch. 358, title III, §301, title V, §501, 69 
Stat. 304, 312. 

June 30, 1954, ch. 432, title IV, §401, title VI, §601, 68 
Stat. 339, 347. 

Aug. 1, 1953, ch. 305, title III, §301, title V, §501, 67 
Stat. 339, 348. 

July 10, 1952, ch. 630, title III, §301, title V, §501, 66 
Stat. 520, 530. 

Oct. 18, 1951, ch. 512, title III, §301, title V, §501, 65 
Stat. 429, 443. 

Sept. 6, 1950, ch. 896, Ch. X, title III, §301, title V, 
§501, 64 Stat. 735, 750. 

Oct. 29, 1949, ch. 787, title III, §301, title V, §501, 63 
Stat. 992, 1015. 

June 24, 1948, ch. 632, 62 Stat. 655. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 557. 

July 16, 1946, ch. 583, §1, 60 Stat. 547, 548. 

July 3, 1945, ch. 265, §1, 59 Stat. 390. 

June 28, 1944, ch. 303, §1, 58 Stat. 580. 

July 1, 1943, ch. 185, §1, 57 Stat. 354. 

July 2, 1942, ch. 477, §1, 56 Stat. 617. 

June 30, 1941, ch. 262, §1, 55 Stat. 373. 

June 13, 1940, ch. 343, §1, 54 Stat. 358, 359. 

Apr. 26, 1939, ch. 88, §1, 53 Stat. 600. 

June 11, 1938, ch. 37, §1, 52 Stat. 649. 

July 1, 1937, ch. 423, §1, 50 Stat. 450. 

May 15, 1936, ch. 404, §1, title I, 49 Stat. 1286. 

Apr. 9, 1935, ch. 54, §1, title I, 49 Stat. 128. 

Apr. 26, 1934, ch. 165, title I, 48 Stat. 621. 

Mar. 4, 1933, ch. 281, title I, 47 Stat. 1577. 

July 14, 1932, ch. 482, title I, 47 Stat. 670, 671. 

Feb. 23, 1931, ch. 279, title I, 46 Stat. 1283, 1284. 

May 28, 1930, ch. 348, title I, 46 Stat. 438. 

Feb. 28, 1929, ch. 366, title I, 45 Stat. 1356. 

Mar. 23, 1928, ch. 232, title I, 45 Stat. 332. 

Feb. 23, 1927, ch. 167, title I, 44 Stat. 1113. 

Apr. 15, 1926, ch. 146, title I, 44 Stat. 262. 

Feb. 12, 1925, ch. 225, title I, 43 Stat. 900. 

Amendments 

1985 — Pub. L. 99-145 substituted "enlistment" for "en- 
listments". 

Effective Date 

Section 1404 of Pub. L. 98-525 provided that: "The 
amendments made by sections 1401 [enacting this sec- 
tion and sections 956, 979 to 981, 1047 to 1050, 1074b [now 
1074c], 1093, 1589, 2007 to 2009, 2484, 2638, and 2639 of this 
title, amending sections 1074, 1077, 1079, 2104, and 7204 of 
this title, and repealing section 7208 of this title], 1402 
[enacting section 306a of Title 37, Pay and Allowances 
of the Uniformed Services, and amending sections 206 
and 404 of Title 37], and 1403 [amending provisions set 
out as a note under section 138 of this title and repeal- 
ing provisions set out as notes under sections 138 and 
2102 of this title] take effect on October 1, 1985." 

5 520c. Recruiting functions: provision of meals 
and refreshments 

Under regulations prescribed by the Secretary 
concerned, funds appropriated to the Depart- 
ment of Defense for recruitment of military per- 
sonnel may be expended for small meals and re- 
freshments during recruiting functions for the 
following persons: 



(1) Persons who have enlisted under the De- 
layed Entry Program authorized by section 513 
of this title. 

(2) Persons who are objects of armed forces 
recruiting efforts. 

(3) Persons whose assistance in recruiting ef- 
forts of the military departments is deter- 
mined to be influential by the Secretary con- 
cerned. 

(4) Members of the armed forces and Federal 
employees when attending recruiting func- 
tions in accordance with a requirement to do 
so. 

(5) Other persons whose presence at recruit- 
ing functions will contribute to recruiting ef- 
forts. 

(Added Pub. L. 104-201, div. A, title III, § 361(a), 
Sept. 23, 1996, 110 Stat. 2491; amended Pub. L. 
107-107, div. A, title V, §545, Dec. 28, 2001, 115 
Stat. 1113; Pub. L. 108-136, div. A, title X, 
§ 1031(a)(8)(A), Nov. 24, 2003, 117 Stat. 1596.) 

Amendments 

2003 — Pub. L. 108-136 substituted "provision of meals 
and refreshments" for "use of funds" in section catch- 
line, struck out "(a) Provision of Meals and Refresh- 
ments. — " before "Under regulations", and struck out 
heading and text of subsec. (b). Text read as follows: 
"Not later than February 1 of each of the years 1998 
through 2002, the Secretary of Defense shall submit to 
Congress a report on the extent to which the authority 
under subsection (a) was exercised during the fiscal 
year ending in the preceding year." 

2001— Subsec. (a)(4). Pub. L. 107-107, § 545(b)(1), sub- 
stituted "recruiting functions" for "recruiting events". 

Subsec. (a)(5). Pub. L. 107-107, § 545(b)(2), substituted 
"presence at recruiting functions" for "presence at re- 
cruiting efforts". 

Subsec. (c). Pub. L. 107-107, § 545(a), struck out head- 
ing and text of subsec. (c). Text read as follows: "The 
authority in subsection (a) may not be exercised after 
September 30, 2001." 

CHAPTER 32— OFFICER STRENGTH AND 
DISTRIBUTION IN GRADE 

Sec. 

521. Authority to prescribe total strengths of offi- 

cers on active duty and officer strengths in 
various categories. 

[522. Repealed.] 

523. Authorized strengths: commissioned officers 

on active duty in grades of major, lieuten- 
ant colonel, and colonel and Navy grades of 
lieutenant commander, commander, and 
captain. 

[524. Renumbered.] 

525. Distribution of commissioned officers on ac- 

tive duty in general officer and flag officer 
grades. 

526. Authorized strength: general and flag officers 

on active duty. 

527. Authority to suspend sections 523, 525, and 

526. 

528. Officers serving in certain intelligence posi- 

tions: military status; application of dis- 
tribution and strength limitations; pay and 
allowances. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 502(d)(2)(B), 125 
Stat. 1388, added item 528 and struck out former item 
528 "Officers serving in certain intelligence positions: 
military status; exclusion from distribution and 
strength limitations; pay and allowances." 

2006— Pub. L. 109-364, div. A, title V, § 501(b)(2), Oct. 
17, 2006, 120 Stat. 2176, substituted "Officers serving in 
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certain intelligence positions: military status; exclu- 
sion from distribution and strength limitations; pay 
and allowances" for "Exclusion: officers serving in cer- 
tain intelligence positions" in item 528. 

Pub. L. 109-163, div. A, title V, § 507(b), Jan. 6, 2006, 119 
Stat. 3228, substituted "Exclusion: officers serving in 
certain intelligence positions" for "Exclusion: Associ- 
ate Director of Central Intelligence for Military Sup- 
port" in item 528. 

2004— Pub. L. 108-375, div. A, title V, § 501(b)(2), Oct. 
28, 2004, 118 Stat. 1873, struck out item 522 "Authorized 
total strengths: regular commissioned officers on ac- 
tive duty". 

2003— Pub. L. 108-136, div. A, title V, § 507(b), Nov. 24, 
2003, 117 Stat. 1458, added item 528. 

2001— Pub. L. 107-107, div. A, title V, § 501(b), Dec. 28, 
2001, 115 Stat. 1079, struck out item 528 "Limitation on 
number of officers on active duty in grades of general 
and admiral". 

1994— Pub. L. 103-337, div. A, title IV, § 405(b)(2), title 
XVI, § 1671(b)(4), Oct. 5, 1994, 108 Stat. 2745, 3013, struck 
out item 524 "Authorized strengths: reserve officers on 
active duty or on full-time National Guard duty for ad- 
ministration of the reserves or the National Guard in 
grades of major, lieutenant colonel, and colonel and 
Navy grades of lieutenant commander, commander, and 
captain", struck out "524," after "523," in item 527, and 
added item 528. 

1988— Pub. L. 100-370, § 1(b)(3), July 19, 1988, 102 Stat. 
840, struck out former item 526 "Authority to suspend 
sections 523, 524, and 525", and added items 526 and 527. 

1984— Pub. L. 98-525, title IV, §414(a)(4)(B)(ii), inserted 
references to the National Guard and to full-time Na- 
tional Guard duty in item 524. 

§521. Authority to prescribe total strengths of of- 
ficers on active duty and officer strengths in 
various categories 

(a) Whenever the needs of the services require, 
but at least once each fiscal year, the Secretary 
of Defense shall prescribe the total authorized 
active-duty strength as of the end of the fiscal 
year for officers in grades above chief warrant 
officer, W-5, for each of the armed forces under 
the jurisdiction of the Secretary of a military 
department. 

(b) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of each mili- 
tary department may, for an armed force under 
his jurisdiction, prescribe the strength of any 
category of officers that may serve on active 
duty. 

(Added Pub. L. 96-513, title I, §103, Dec. 12, 1980, 
94 Stat. 2841; amended Pub. L. 102-190, div. A, 
title XI, §1131(1)(A), Dec. 5, 1991, 105 Stat. 1505.) 

Amendments 

1991— Subsec. (a). Pub. L. 102-190 substituted "chief 
warrant officer, W-5," for "warrant officer (W-4)". 

Effective Date of 1991 Amendment 

Section 1132 of title XI of Pub. L. 102-190 provided 
that: "This title [enacting sections 571 to 583 and 742 of 
this title, amending this section, sections 522, 597 [now 
12241], 598 [now 12242], 603, 628, 644, 741, 1166, 1174, 1305, 
1406, 5414, 5457, 5458, 5501 to 5503, 5596, 5600, 5665, 6389, 
and 6391 of this title, sections 286a and 334 of Title 14, 
Coast Guard, and sections 201, 301, 301c, 305a, and 406 of 
Title 37, Pay and Allowances of the Uniformed Serv- 
ices, repealing sections 555 to 565, 602, and 745 of this 
title, and enacting provisions set out as notes under 
sections 555 and 571 of this title and section 1009 of 
Title 37] and the amendments made by this title shall 
take effect on February 1, 1992." 

Effective Date 

Chapter effective Sept. 15, 1981, but the authority to 
prescribe regulations under this chapter effective Dec. 



12, 1980, see section 701 of Pub. L. 96-513, set out as an 
Effective Date of 1980 Amendment note under section 

101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

Evaluation of Effects of Officer Strength Reduc- 
tions on Officer Personnel Management Systems 

Pub. L. 102-484, div. A, title V, §502, Oct. 23, 1992, 106 
Stat. 2402, directed the Secretary of Defense to provide 
for an independent, federally funded research and de- 
velopment center to review the officer personnel man- 
agement system of each of the military departments 
and to determine and evaluate the effects of post-Cold 
War officer strength reductions on that officer person- 
nel management system, required the center to submit 
to the Secretary of Defense a report on the results of 
the review and evaluation not later than Dec. 31, 1993, 
and directed the Secretary to transmit the report to 
committees of Congress within 60 days after receipt. 

Strength of Active Duty Officer Corps 

Pub. L. 100-456, div. A, title IV, § 402(c), Sept. 29, 1988, 

102 Stat. 1963, provided that: 

"(1) The number of officers serving on active duty 
(excluding officers in categories specified in paragraph 
(2)) as of September 30, 1990, may not exceed — 
"(A) in the case of the Army, 106,427; and 
"(B) in the case of the Air Force, 102,438. 
"(2) Officers in the categories described in section 
403(b) of the National Defense Authorization Act for 
Fiscal Year 1987 [Pub. L. 99-661, set out below] shall be 
excluded in counting officers under this subsection." 

Pub. L. 100-180, div. A, title IV, §402, Dec. 4, 1987, 101 
Stat. 1081, as amended by Pub. L. 100-456, div. A, title 
IV, § 402(b), Sept. 29, 1988, 102 Stat. 1963, provided that: 
"(a) Authority To Increase for Fiscal Year 1988. — 
Subject to subsection (b), the Secretary of Defense may 
increase by not more than 1 percentage point (to not 
more than 98 percent) the percentage limitation pre- 
scribed in section 403(a) of the National Defense Au- 
thorization Act for Fiscal Year 1987 (Public Law 99-661; 
100 Stat. 3859) [set out below] applicable to the total 
number of commissioned officers of the Army, Navy, 
Air Force, and Marine Corps that may be serving on ac- 
tive duty as of September 30, 1988. 

"(b) Certification and Report. — The Secretary may 
exercise the authority under subsection (a) only if — 
"(1) the Secretary makes a determination that such 
increase is necessary in order to avoid severe person- 
nel management problems in the Army, Navy, Air 
Force, and Marine Corps during fiscal year 1988 and 
certifies such determination to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives; and 

"(2) the Secretary submits to those Committees 
with such certification a report providing legislative 
recommendations for temporary changes in chapter 
36 of title 10, United States Code, and other provi- 
sions of law enacted by the Defense Officer Personnel 
Management Act (Public Law 96-513) [see Tables for 
classification] that the Secretary considers necessary 
in order to implement the required officer reductions 
under such section 403 [set out below] with the least 
possible adverse effect on the Armed Forces." 
Pub. L. 99-661, div. A, title IV, §403, Nov. 14, 1986, 100 
Stat. 3859, as amended by Pub. L. 100-456, div. A, title 
IV, § 402(a), Sept. 29, 1988, 102 Stat. 1963; Pub. L. 101-189, 
div. A, title VI, § 653(e)(2), Nov. 29, 1989, 103 Stat. 1463; 
Pub. L. 103-337, div. A, title XVI, § 1677(e), Oct. 5, 1994, 
108 Stat. 3020, provided that: 



[§522 



TITLE 10— ARMED FORCES 



Page 274 



"(a) Reduction in Size op Officer Corps. — On and 
after each of the dates set forth in column 1 of the fol- 
lowing- table, the total number of commissioned offi- 
cers serving on active duty in the Army, Navy, Air 
Force, and Marine Corps (excluding officers in cat- 
egories specified in subsection (b)) may not exceed the 
percentage, set forth in column 2 opposite such date, of 
the total number of commissioned officers serving on 
active duty as of September 30, 1986 (excluding officers 
in categories specified in subsection (b)): 



Column 1 



Column 2 



On and after: 



Percentage of total commis- 
sioned officers serving on 
active duty as of 
September 30. 1986: 



September 30, 1987 . 
September 30, 1988 . 



99 
97 



§ 523. Authorized strengths: commissioned offi- 
cers on active duty in grades of major, lieu- 
tenant colonel, and colonel and Navy grades 
of lieutenant commander, commander, and 
captain 

(a)(1) Except as provided in subsection (c), of 
the total number of commissioned officers serv- 
ing on active duty in the Army, Air Force, or 
Marine Corps at the end of any fiscal year (ex- 
cluding officers in categories specified in sub- 
section (b)), the number of officers who may be 
serving on active duty in each of the grades of 
major, lieutenant colonel, and colonel may not, 
as of the end of such fiscal year, exceed a num- 
ber determined in accordance with the following 
table: 



"(b) Exclusions. — In computing the authorized 
strength of commissioned officers under subsection (a), 
officers in the following categories shall be excluded: 

"(1) Reserve officers — 

"(A) on active duty for training; 

"(B) on active duty under section 10148(a), 10211, 
10302 through 10305, 12301(a), or 12402 of title 10, 
United States Code, or under section 708 of title 32, 
United States Code; 

"(C) on active duty under section 12301(d) of title 
10, United States Code, in connection with organiz- 
ing, administering, recruiting, instructing, or 
training the reserve components or the National 
Guard; 

"(D) on active duty to pursue special work; 

"(E) ordered to active duty under section 12304 of 
title 10, United States Code; or 

"(F) on full-time National Guard duty. 
"(2) Retired officers on active duty under a call or 
order to active duty for 180 days or less. 

"(3) Reserve or retired officers on active duty under 
section 10(b)(2) of the Military Selective Service Act 
(50 U.S.C. App. 460(b)(2)) for the administration of the 
Selective Service System. 

"(c) Apportionment of Reductions by Secretary of 
Defense. — The Secretary of Defense shall apportion 
the reductions in the number of commissioned officers 
serving on active duty required by subsection (a) 
among the Army, Navy, Air Force, and Marine Corps. 
Not later than February 1 of each fiscal year in which 
reductions are required under subsection (a), the Sec- 
retary shall submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a re- 
port on the manner in which the reductions have been 
or are to be apportioned for that fiscal year and for the 
next fiscal year for which such reductions are re- 
quired." 

[§ 522. Repealed. Pub. L. 108-375, div. A, title V, 
§ 501(b)(1), Oct. 28, 2004, 118 Stat. 1873] 

Section, added Pub. L. 96-513, title I, §103, Dec. 12, 
1980, 94 Stat. 2841; amended Pub. L. 98-525, title V, §522, 
Oct. 19, 1984, 98 Stat. 2523; Pub. L. 102-190, div. A, title 
XI, §1131(1)(B), Dec. 5, 1991, 105 Stat. 1505, related to au- 
thorized total strengths of regular commissioned offi- 
cers on active duty. 

Effective Date of Repeal 

Repeal effective on the first day of the first month 
beginning more than 180 days after Oct. 28, 2004, see sec- 
tion 501(g) of Pub. L. 108-375, set out as an Effective 
Date of 2004 Amendment note under section 531 of this 
title. 



Total number of 
commissioned 
officers (exclud- 
ing officers in 
categories speci- 
fied in sub- 
section (b» on 
active duty: 



Number of officers who may be serving on 
active duty in grade of: 



Major 



Lieutenant 
Colonel 



Colonel 



Army: 

20,000 

25,000 

30,000 

35,000 

40,000 

45,000 

50,000 

55,000 

60,000 

65,000 

70,000 

75,000 

80,000 

85,000 

90,000 

95,000 

100.000 

110,000 

120,000 

130,000 

170,000 

Air Force: 

35,000 

40,000 

45,000 

50,000 

55,000 

60,000 

65,000 

70,000 

75,000 

80,000 

85,000 

90,000 

95,000 

100,000 

105,000 

110,000 

115,000 

120,000 

125,000 

Marine Corps: 

10,000 

12,500 

15,000 

17,500 

20,000 

22,500 

25,000 



7,768 


5,253 


1,613 


8,689 


5,642 


1,796 


9,611 


6,030 


1,980 


10,532 


6,419 


2,163 


11,454 


6,807 


2,347 


12,375 


7,196 


2,530 


13,297 


7,584 


2,713 


14,218 


7,973 


2,897 


1 R 1 4M 
10,110 


P Pftl 


p npn 
o,uou 


1 ft nftl 


o, IUU 


P 9ft4 
O,Z01 


1 ft QPP 
io,yoo 


Q. 1 PQ 


P 447 
0,11 1 


i / ,yuo 


Q. R97 

y,oz t 


P ftpl 


1 P P9R 
lo,ozo 


Q. 01 R 

y,yio 


PPM 
0,011 


19 746 


10 304 


3 997 


20]668 


10^692 


431 


21,589 


11,081 


4,364 


22,511 


11,469 


4,548 


24,354 


12,246 


4,915 


26,197 


13,023 


5,281 


28.040 


13,800 


5,648 


35,412 


16,908 


7,116 


9,216 


7,090 


2,125 


10,025 


7,478 


2,306 


10,835 


7,866 


2,487 


11,645 


8,253 


2,668 


12,454 


8,641 


2,849 


13,264 


9,029 


3,030 


14,073 


9,417 


3,211 


14.883 


9,805 


3,392 


15,693 


10,193 


3,573 


16,502 


10,582 


3,754 


17,312 


10,971 


3,935 


18,121 


11,360 


4,115 


18,931 


11,749 


4,296 


19,741 


12,138 


4,477 


20,550 


12,527 


4,658 


21,360 


12,915 


4,838 


22,169 


13,304 


5,019 


22,979 


13,692 


5,200 


23,789 


14,081 


5,381 


2,802 


1,615 


633 


3,247 


1,768 


658 


3,691 


1,922 


684 


4,135 


2,076 


710 


4,579 


2,230 


736 


5,024 


2,383 


762 


5,468 


2,537 


787. 



(2) Except as provided in subsection (c), of the 
total number of commissioned officers serving 
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on active duty in the Navy at the end of any fis- 
cal year (excluding' officers in categories speci- 
fied in subsection (b)), the number of officers 
who may be serving on active duty in each of 
the grades of lieutenant commander, com- 
mander, and captain may not, as of the end of 
such fiscal year, exceed a number determined in 
accordance with the following table: 



Total number of 
commissioned 
officers (exclud- 
ing 1 officers in 
categ-ories speci- 
fied in sub- 
section (b)) on 
active duty: 



Number of officers who may be serving" on 
active duty in grade of: 



Lieutenant 
Commander 



Commander 



Captain 



7,698 


5,269 


2,222 


8,189 


5,501 


2,334 


8,680 


5,733 


2,447 


9,172 


5,965 


2,559 


9,663 


6,197 


2,671 


10,155 


6,429 


2,784 


10,646 


6,660 


2,896 


11,136 


6,889 


3,007 


11,628 


7,121 


3,120 


12,118 


7,352 


3,232 


12,609 


7,583 


3,344 


13,100 


7,813 


3,457 


13,591 


8,044 


3,568 


14,245 


8,352 


3,718 


17,517 


9,890 


4,467. 



Navy: 
30,000 
33,000 
36,000 
39,000 
42,000 
45,000 
48,000 
51,000 
54,000 
57,000 
60,000 
63,000 
66,000 
70,000 
90,000 



(3) If the total number of commissioned offi- 
cers serving on active duty in an armed force 
(excluding officers in categories specified in sub- 
section (b)) is between any two consecutive fig- 
ures listed in the first column of the appropriate 
table in paragraph (1) or (2), the corresponding 
authorized strengths for each of the grades 
shown in that table for that armed force are de- 
termined by mathematical interpolation be- 
tween the respective numbers of the two 
strengths. If the total number of commissioned 
officers serving on active duty in an armed force 
(excluding officers in categories specified in sub- 
section (b)) is greater or less than the figures 
listed in the first column of the appropriate 
table in paragraph (1) or (2), the Secretary con- 
cerned shall fix the corresponding strengths for 
the grades shown in that table in the same pro- 
portion as reflected in the nearest limit shown 
in the table. 

(b) Officers in the following categories shall be 
excluded in computing and determining author- 
ized strengths under this section: 

(1) Reserve officers — 

(A) on active duty as authorized under sec- 
tion 115(a)(1)(B) or 115(b)(1) of this title, or 
excluded from counting for active duty end 
strengths under section 115(i) of this title; 

(B) on active duty under section 10211, 
10302 through 10305, or 12402 of this title or 
under section 708 of title 32; or 

(C) on full-time National Guard duty. 

(2) General and flag officers. 

(3) Medical officers. 

(4) Dental officers. 

(5) Warrant officers. 

(6) Retired officers on active duty under a 
call or order to active duty for 180 days or less. 

(7) Retired officers on active duty under sec- 
tion 10(b)(2) of the Military Selective Service 



Act (50 U.S.C. App. 460(b)(2)) for the adminis- 
tration of the Selective Service System. 

(8) Permanent professors of the United 
States Military Academy and the United 
States Air Force Academy and professors of 
the United States Naval Academy who are ca- 
reer military professors (as defined in regula- 
tions prescribed by the Secretary of the Navy), 
but not to exceed 50 from any such academy. 

(c) Whenever the number of officers serving in 
any grade is less than the number authorized for 
that grade under this section, the difference be- 
tween the two numbers may be applied to in- 
crease the number authorized under this section 
for any lower grade. 

(d) An officer may not be reduced in grade, or 
have his pay or allowances reduced, because of a 
reduction in the number of commissioned offi- 
cers authorized for his grade under this section. 

(Added Pub. L. 96-513, title I, §103, Dec. 12, 1980, 
94 Stat. 2842; amended Pub. L. 98-525, title IV, 
§ 414(a)(3), Oct. 19, 1984, 98 Stat. 2518; Pub. L. 
99-145, title V, § 511(a), Nov. 8, 1985, 99 Stat. 623; 
Pub. L. 99-433, title V, § 531(a)(1), Oct. 1, 1986, 100 
Stat. 1063; Pub. L. 102-190, div. A, title IV, §431, 
Dec. 5, 1991, 105 Stat. 1354; Pub. L. 103-337, div. A, 
title XVI, § 1673(c)(3), Oct. 5, 1994, 108 Stat. 3014; 
Pub. L. 104-201, div. A, title IV, § 403(a), (b), Sept. 
23, 1996, 110 Stat. 2504, 2505; Pub. L. 107-314, div. 
A, title IV, §406, Dec. 2, 2002, 116 Stat. 2526; Pub. 
L. 108-375, div. A, title IV, §§404, 416(g), Oct. 28, 
2004, 118 Stat. 1864, 1868; Pub. L. 109-364, div. A, 
title X, § 1071(g)(1)(B), Oct. 17, 2006, 120 Stat. 2402; 
Pub. L. 110-181, div. A, title IV, §§404, 405, Jan. 
28, 2008, 122 Stat. 88; Pub. L. 112-81, div. A, title 
V, §501, Dec. 31, 2011, 125 Stat. 1386.) 

Amendments 

2011 — Subsec. (a)(1). Pub. L. 112-81, In table, increased 
number of officers authorized to serve on active duty in 
the Marine Corps in each grade covered as follows: 
Major to 2,802, 3,247, 3,691, 4,135, 4,579, 5,024, and 5,468 
from 2,525, 2,900, 3,275, 3,650, 4,025, 4,400, and 4,775, re- 
spectively; Lieutenant Colonel to 1,615, 1,768, 1,922, 
2,076, 2,230, 2,383, and 2,537 from 1,480, 1,600, 1,720, 1,840, 
1,960, 2,080, and 2,200, respectively; and Colonel to 633, 
658, 684, 710, 736, 762, and 787 from 571, 632, 653, 673, 694, 
715, and 735, respectively. 

2008— Subsec. (a)(1). Pub. L. 110-181, §404, in table, in- 
creased number of officers authorized to serve on active 
duty in the Army in the grade of Major to 7,768, 8,689, 
9,611, 10,532, 11,454, 12,375, 13,297, 14,218, 15,140, 16,061, 
16,983, 17,903, 18,825, 19,746, 20,668, 21,589, 22,511, 24,354, 
26,197, 28,040, and 35,412 from 6,948, 7,539, 8,231, 8,922, 
9,614, 10,305, 10,997, 11,688, 12,380, 13,071, 13,763, 14,454, 
15,146, 15,837, 16,529, 17,220, 17,912, 19,295, 20,678, 22,061, 
and 27,593, respectively. 

Subsec. (a)(2). Pub. L. 110-181, §405, amended table 
generally, extensively revising the numbers in each 
grade covered. 

2006— Subsec. (b)(1). Pub. L. 109-364 made technical 
correction to directory language of Pub. L. 108-375, 
§ 416(g)(1). See 2004 Amendment note below. 

2004— Subsec. (b)(1). Pub. L. 108-375, § 416(g)(1), as 
amended by Pub. L. 109-364, amended par. (1) generally. 
Prior to amendment, par. (1) read as follows: 

"(1) Reserve officers — 
"(A) on active duty for training; 

"(B) on active duty under section 10211, 10302 
through 10305, or 12402 of this title or under section 
708 of title 32; 

"(C) on active duty under section 12301(d) of this 
title in connection with organizing, administering, 
recruiting, instructing, or training the reserve com- 
ponents; 
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"(D) on active duty to pursue special work; 

"(E) ordered to active duty under section 12304 of 

this title; or 

"(F) on full-time National Guard duty." 

Subsec. (b)(7). Pub. L. 108-375, § 416(g)(2), substituted 
"Retired officers" for "Reserve or retired officers". 

Subsec. (b)(8). Pub. L. 108-375, §404, added par. (8). 

2002— Subsec. (a)(1). Pub. L. 107-314, in table, in- 
creased number of officers authorized to serve on active 
duty in the Marine Corps in the grade of Colonel to 571, 
632, 653, 673, 694, 715, and 735 from 571, 592, 613, 633, 654, 
675, and 695, respectively. 

1996— Subsec. (a)(1). Pub. L. 104-201, § 403(a), amended 
table generally, expanding the range of numbers of 
commissioned officers covered and extensively revising 
the numbers in each grade covered. 

Subsec. (a)(2). Pub. L. 104-201, § 403(b), amended table 
generally, expanding the range of numbers of commis- 
sioned officers covered and extensively revising the 
numbers in each grade covered. 

1994— Subsec. (b)(1)(B). Pub. L. 103-337, § 1671(c)(3)(A), 
substituted "10211, 10302 through 10305, or 12402" for 
"265, 3021, 3496, 5251, 5252, 8021, or 8496". 

Subsec. (b)(1)(C). Pub. L. 103-337, § 1671(c)(3)(B), sub- 
stituted "12301(d)" for "672(d)". 

Subsec. (b)(1)(E). Pub. L. 103-337, § 1671(c)(3)(C), sub- 
stituted "12304" for "673b". 

1991— Subsec. (a)(1). Pub. L. 102-190, in table, de- 
creased numbers of officers authorized to serve on ac- 
tive duty in the Air Force in the grade of Colonel to 
3,392, 3,573, 3,754, 3,935, 4,115, 4,296, 4,477, 4,658, 4,838, 
5,019, 5,200, and 5,381 from 3,642, 3,823, 4,004, 4,185, 4,365, 
4,546, 4,727, 4,908, 5,088, 5,269, 5,450, and 5,631, respec- 
tively. 

1986— Subsec. (b)(1)(B). Pub. L. 99-433 substituted 
"3021" and "8021" for "3033" and "8033", respectively. 

1985— Subsec. (a)(1). Pub. L. 99-145 increased fiscal 
year limitation on authorized number of Marine Corps 
majors to 2,766, 3,085, 3,404, 3,723, and 4,042 from 2,717, 
2,936, 3,154, 3,373, and 3,591, respectively. 

1984— Subsec. (b)(1)(C). Pub. L. 98-525, § 414(a)(3)(A), 
struck out "or section 502 or 503 of title 32" after "sec- 
tion 672(d) of this title". 

Subsec. (b)(1)(F). Pub. L. 98-525, §414(a)(3)(B)-(D), 
added subpar. (F). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(1)(B) is effective as of Oct. 28, 2004, and 
as if included in Pub. L. 108-375 as enacted. 

Effective Date of 1996 Amendment 

Section 403(d) of Pub. L. 104-201 provided that: "The 
amendments made by subsections (a), (b), and (c) 
[amending this section and repealing provisions set out 
as notes below] shall take effect on September 1, 1997." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1985 Amendment 

Section 511(b) of Pub. L. 99-145 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on October 1, 1985." 

Temporary Variation in DOPMA Authorized End 
Strength Limitations for Active Duty Air Force 
and Navy Officers in Certain Grades 

Pub. L. 104-106, div. A, title IV, §402, Feb. 10, 1996, 110 
Stat. 286, provided that the numbers of officers of the 
Air Force authorized under subsec. (a)(1) of this section 
to be serving on active duty in the grades of major, 
lieutenant colonel, and colonel for fiscal years 1996 and 
1997 and the numbers of officers in the Navy authorized 
under subsec. (a)(2) of this section to be serving on ac- 



tive duty in the grades of lieutenant commander, com- 
mander, and captain for fiscal years 1996 and 1997 were 
limited to numbers in tables, prior to repeal by Pub. L. 
104-201, div. A, title IV, § 403(c)(3), Sept. 23, 1996, 110 
Stat. 2506. 

Temporary Variation of End Strength Limitations 
for Army Majors and Lieutenant Colonels 

Section 402 of Pub. L. 103-337 provided that number of 
officers of the Army authorized under subsec. (a)(1) of 
this section to be serving on active duty in grades of 
major and lieutenant colonel for fiscal years 1995 
through 1997 was limited to numbers set forth in table 
prior to repeal by Pub. L. 104-201, div. A, title IV, 
§ 403(c)(2), Sept. 23, 1996, 110 Stat. 2506. 

Temporary Variation of End Strength Limitations 
for Marine Corps Majors and Lieutenant Colo- 
nels 

Pub. L. 103-160, div. A, title IV, §402, Nov. 30, 1993, 107 
Stat. 1639, as amended by Pub. L. 103-337, div. A, title 
IV, §403, Oct. 5, 1994, 108 Stat. 2743, provided that num- 
ber of officers of the Marine Corps authorized under 
subsec. (a)(1) of this section to be serving on active 
duty in grades of major and lieutenant colonel for fis- 
cal years 1994 through 1997 was limited to numbers set 
forth in table prior to repeal by Pub. L. 104-201, div. A, 
title IV, § 403(c)(1), Sept. 23, 1996, 110 Stat. 2505. 

Temporary Increase in Officer Grade Limitations 

Pub. L. 101-189, div. A, title IV, §403, Nov. 29, 1989, 103 
Stat. 1431, authorized the Secretary of Defense, until 
Sept. 30, 1991, to increase the strength-in-grade limita- 
tions specified in subsec. (a) of this section by a total 
of 250 positions, to be distributed among grades and 
services as the Secretary considers appropriate and di- 
rected the Secretary to submit to Congress a compre- 
hensive report on the adequacy of the strength-in-grade 
limitations prescribed in subsec. (a) of this section. 

Temporary Reduction in Number of Air Force 
Colonels 

Pub. L. 101-189, div. A, title IV, §402, Nov. 29, 1989, 103 
Stat. 1431, as amended by Pub. L. 101-510, div. A, title 
IV, §404, Nov. 5, 1990, 104 Stat. 1545, provided that the 
number of officers authorized under subsec. (a) of this 
section to be serving on active duty in the Air Force in 
the grade of colonel during fiscal year 1992 was reduced 
by 250. 

Pub. L. 100-456, div. A, title IV, §403, Sept. 29, 1988, 102 
Stat. 1963, provided that the number of officers author- 
ized under this section to be serving on active duty in 
the Air Force in the grade of colonel during fiscal year 
1989 was reduced by 125, and the number of such officers 
authorized to be serving on active duty during fiscal 
year 1990 was reduced by 250. 

Ceilings on Commissioned Officers on Active Duty 

Pub. L. 95-79, title VIII, § 811(a), July 30, 1977, 91 Stat. 
335, as amended by Pub. L. 96-107, title VIII, §817, Nov. 
9, 1979, 93 Stat. 818; Pub. L. 96-342, title X, §1003, Sept. 
8, 1980, 94 Stat. 1120; Pub. L. 97-86, title VI, §602, Dec. 
1, 1981, 95 Stat. 1110, which provided that after Oct. 1, 
1981, the total number of commissioned officers on ac- 
tive duty in the Army, Air Force, and Marine Corps 
above the grade of colonel, and on active duty in the 
Navy above the grade of captain, could not exceed 1,073, 
and that in time of war, or of national emergency de- 
clared by Congress, the President could suspend the op- 
eration of this provision, was repealed and restated in 
section 526 of this title by Pub. L. 100-370, § 1(b)(1)(B), 
(4). 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions increasing for the fiscal year ending 
on Sept. 30, 1981, the maximum number of officers au- 
thorized by this section to be serving on active duty, 
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see section 627 of Pub. L. 96-513, set out as a note under 
section 611 of this title. 

[§ 524. Renumbered § 12011] 

§ 525. Distribution of commissioned officers on 
active duty in general officer and flag officer 
grades 

(a) For purposes of the applicable limitation in 
section 526(a) of this title on general and flag of- 
ficers on active duty, no appointment of an offi- 
cer on the active duty list may be made as fol- 
lows: 

(1) in the Army, if that appointment would 
result in more than — 

(A) 7 officers in the grade of general; 

(B) 45 officers in a grade above the grade of 
major general; or 

(C) 90 officers in the grade of major gen- 
eral; 

(2) in the Air Force, if that appointment 
would result in more than — 

(A) 9 officers in the grade of general; 

(B) 43 officers in a grade above the grade of 
major general; or 

(C) 73 officers in the grade of major gen- 
eral; 

(3) in the Navy, if that appointment would 
result in more than — 

(A) 6 officers in the grade of admiral; 

(B) 32 officers in a grade above the grade of 
rear admiral; or 

(C) 50 officers in the grade of rear admiral; 

(4) in the Marine Corps, if that appointment 
would result in more than — 

(A) 2 officers in the grade of general; 

(B) 15 officers in a grade above the grade of 
major general; or 

(C) 22 officers in the grade of major gen- 
eral. 

(b) The limitations of subsection (a) do not in- 
clude the following: 

(1) An officer released from a joint duty as- 
signment, but only during the 60-day period 
beginning on the date the officer departs the 
joint duty assignment, except that the Sec- 
retary of Defense may authorize the Secretary 
of a military department to extend the 60-day 
period by an additional 120 days, but no more 
than three officers from each armed forces 
may be on active duty who are excluded under 
this paragraph. 

(2) The number of officers required to serve 
in joint duty assignments as authorized by the 
Secretary of Defense under section 526(b) for 
each military service. 

(c) (1) Subject to paragraph (3), the President — 

(A) may make appointments in the Army, 
Air Force, and Marine Corps in the grades of 
lieutenant general and general in excess of the 
applicable numbers determined under this sec- 
tion if each such appointment is made in con- 
junction with an offsetting reduction under 
paragraph (2); and 

(B) may make appointments in the Navy in 
the grades of vice admiral and admiral in ex- 
cess of the applicable numbers determined 
under this section if each such appointment is 
made in conjunction with an offsetting reduc- 
tion under paragraph (2). 



(2) For each appointment made under the au- 
thority of paragraph (1) in the Army, Air Force, 
or Marine Corps in the grade of lieutenant gen- 
eral or general or in the Navy in the grade of 
vice admiral or admiral, the number of appoint- 
ments that may be made in the equivalent grade 
in one of the other armed forces (other than the 
Coast Guard) shall be reduced by one. When such 
an appointment is made, the President shall 
specify the armed force in which the reduction 
required by this paragraph is to be made. 

(3) (A) The number of officers that may be serv- 
ing on active duty in the grades of lieutenant 
general and vice admiral by reason of appoint- 
ments made under the authority of paragraph (1) 
may not exceed 15. 

(B) The number of officers that may be serving 
on active duty in the grades of general and ad- 
miral by reason of appointments made under the 
authority of paragraph (1) may not exceed 5. 

(4) Upon the termination of the appointment 
of an officer in the grade of lieutenant general 
or vice admiral or general or admiral that was 
made in connection with an increase under para- 
graph (1) in the number of officers that may be 
serving on active duty in that armed force in 
that grade, the reduction made under paragraph 
(2) in the number of appointments permitted in 
such grade in another armed force by reason of 
that increase shall no longer be in effect. 

(d) An officer continuing to hold the grade of 
general or admiral under section 601(b)(5) of this 
title after relief from the position of Chairman 
of the Joint Chiefs of Staff, Chief of Staff of the 
Army, Chief of Naval Operations, Chief of Staff 
of the Air Force, or Commandant of the Marine 
Corps shall not be counted for purposes of this 
section. 

(e) The following officers shall not be counted 
for purposes of this section: 

(1) An officer of that armed force in the 
grade of brigadier general or above or, in the 
case of the Navy, in the grade of rear admiral 
(lower half) or above, who is on leave pending 
the retirement, separation, or release of that 
officer from active duty, but only during the 
60-day period beginning on the date of the 
commencement of such leave of such officer. 

(2) At the discretion of the Secretary of De- 
fense, an officer of that armed force who has 
been relieved from a position designated under 
section 601(a) of this title or by law to carry 
one of the grades specified in such section, but 
only during the 60-day period beginning on the 
date on which the assignment of the officer to 
the first position is terminated or until the of- 
ficer is assigned to a second such position, 
whichever occurs first. 

(f) An officer while serving as Attending Phy- 
sician to the Congress is in addition to the num- 
ber that would otherwise be permitted for that 
officer's armed force for officers serving on ac- 
tive duty in grades above brigadier general or 
rear admiral (lower half) under subsection (a). 

(g) (1) The limitations of this section do not 
apply to a reserve component general or flag of- 
ficer who is on active duty for a period in excess 
of 365 days, but not to exceed three years, except 
that the number of officers from each reserve 
component who are covered by this subsection 
and are not serving in a position that is a joint 
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duty assignment for purposes of chapter 38 of 
this title may not exceed 5 per component, un- 
less authorized by the Secretary of Defense. 

(2) Not later than 30 days after authorizing a 
number of reserve component general or flag of- 
ficers in excess of the number specified in para- 
graph (1), the Secretary of Defense shall notify 
the Committees on Armed Services of the Sen- 
ate and the House of Representatives of such au- 
thorization, and shall include with such notice a 
statement of the reason for such authorization. 

(Added Pub. L. 96-513, title I, §103, Dec. 12, 1980, 
94 Stat. 2844; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 Stat. 
628; Pub. L. 99-433, title II, § 202(a), Oct. 1, 1986, 
100 Stat. 1010; Pub. L. 100-180, div. A, title V, 
§ 511(a), Dec. 4, 1987, 101 Stat. 1088; Pub. L. 
101-510, div. A, title IV, §405, Nov. 5, 1990, 104 
Stat. 1546; Pub. L. 103-337, div. A, title IV, 
§ 405(a), Oct. 5, 1994, 108 Stat. 2744; Pub. L. 
104-106, div. A, title IV, § 403(a), Feb. 10, 1996, 110 
Stat. 286; Pub. L. 104-201, div. A, title IV, § 404(b), 
Sept. 23, 1996, 110 Stat. 2506; Pub. L. 105-261, div. 
A, title IV, §§404, 406, Oct. 17, 1998, 112 Stat. 1996; 
Pub. L. 106-65, div. A, title V, §§ 509(b), (c), 532(b), 
Oct. 5, 1999, 113 Stat. 592, 604; Pub. L. 106-398, §1 
[[div. A], title V, §507(g)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-105; Pub. L. 107-314, div. A, title IV, 
§§ 404(a), (b), 405(b), Dec. 2, 2002, 116 Stat. 2525, 
2526; Pub. L. 108-136, div. A, title V, § 504(b), Nov. 
24, 2003, 117 Stat. 1456; Pub. L. 109-163, div. A, 
title V, § 503(a), Jan. 6, 2006, 119 Stat. 3226; Pub. 
L. 109-364, div. A, title V, § 507(b), Oct. 17, 2006, 
120 Stat. 2180; Pub. L. 110-181, div. A, title V, 
§§ 501(b), 543(d), Jan. 28, 2008, 122 Stat. 94, 115; 
Pub. L. 110-417, [div. A], title V, §§ 503(d), 504(b), 
Oct. 14, 2008, 122 Stat. 4433, 4434; Pub. L. 111-84, 
div. A, title V, §502(b)-(d), Oct. 28, 2009, 123 Stat. 
2273-2275; Pub. L. 111-383, div. A, title X, 
§1075(b)(12), (d)(2), Jan. 7, 2011, 124 Stat. 4369, 
4372; Pub. L. 112-81, div. A, title V, §§ 502(a)(1), 
(b)(2), 511(a)(3), Dec. 31, 2011, 125 Stat. 1386, 1387, 
1391.) 

Amendment of Subsection (a) 

Pub. L. 112-81, div. A, title V, §502(b)(2), (3), 
Dec. 31, 2011, 125 Stat. 1387, provided that, ef- 
fective Oct. 1, 2013, subsection (a) of this section 
is amended: 

(1) in paragraph (1)(B), by striking "45" and 
inserting "46"; 

(2) in paragraph (2)(B), by striking "43" and 
inserting "44"; 

(3) in paragraph (3)(B), by striking "32" and 
inserting "33"; and 

(4) in paragraph (4)(C), by striking "22" and 
inserting "23". 

See 2011 Amendment note below. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 502(b)(2), sub- 
stituted "46" for "45" in par. (1)(B), "44" for "43" in 
par. (2)(B), "33" for "32" in par. (3)(B), and "23" for "22" 
in par. (4)(C). 

Subsec. (b). Pub. L. 112-81, § 502(a)(1), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) related 
to exclusions from limitations on appointment of gen- 
eral officers on active duty in the Army, Air Force, and 
Marine Corps and flag officers on active duty in the 
Navy. 

Subsec. (b)(1)(D). Pub. L. 112-81, § 511(a)(3)(A), struck 
out subpar. (D) which read as follows: "An officer while 
serving as Chief of the National Guard Bureau." 



Subsec. (c)(3)(B). Pub. L. 111-383, § 1075(d)(2), made 
technical amendment to directory language of Pub. L. 
111-84, § 502(c)(3). See 2009 Amendment note below. 

Subsec. (d). Pub. L. 111-383, § 1075(b)(12)(A), sub- 
stituted "section 601(b)(5)" for "section 601(b)(4)". 

Subsec. (g)(1). Pub. L. 111-383, § 1075(b)(12)(B), sub- 
stituted "and are not" for "and is not" and inserted pe- 
riod at end. 

Subsec. (g)(2), (3). Pub. L. 112-81, §511(a)(3)(B), redes- 
ignated par. (3) as (2) and struck out former par. (2) 
which read as follows: "The exception in paragraph (1) 
does apply to the position of Chief of the National 
Guard Bureau." 

2009— Subsecs. (a), (b). Pub. L. 111-84, § 502(b), added 
subsecs. (a) and (b) and struck out former subsecs. (a) 
and (b) which related to limitations on appointments in 
a grade above brigadier general in the Army, Air Force, 
or Marine Corps or in a grade above rear admiral (lower 
half) in the Navy and limitations on appointments in a 
grade above major general in the Army, Air Force, or 
Marine Corps or in a grade above rear admiral in the 
Navy, respectively. 

Subsec. (c)(1)(A). Pub. L. 111-84, §502(c)(l)(A), amend- 
ed subpar. (A) generally. Prior to amendment, subpar. 
(A) read as follows: "may make appointments in the 
Army, Air Force, and Marine Corps in the grade of lieu- 
tenant general and in the Army and Air Force in the 
grade of general in excess of the applicable numbers de- 
termined under subsection (b)(1), and may make ap- 
pointments in the Marine Corps in the grade of general 
in addition to the Commandant and Assistant Com- 
mandant, if each such appointment is made in conjunc- 
tion with an offsetting reduction under paragraph (2); 
and". 

Subsec. (c)(1)(B). Pub. L. 111-84, § 502(c)(1)(B), sub- 
stituted "this section" for "subsection (b)(2)". 

Subsec. (c)(3)(A). Pub. L. 111-84, § 502(c)(2), substituted 
"15" for "the number equal to 10 percent of the total 
number of officers that may be serving on active duty 
in those grades in the Army, Navy, Air Force, and Ma- 
rine Corps under subsection (b)". 

Subsec. (c)(3)(B). Pub. L. 111-84, § 502(c)(3), as amended 
by Pub. L. 111-383, § 1075(d)(2), substituted "5" for "the 
number equal to 15 percent of the total number of gen- 
eral officers and flag officers that may be serving on 
active duty in those grades in the Army, Navy, Air 
Force, and Marine Corps". 

Subsec. (e). Pub. L. 111-84, § 502(d)(1), in introductory 
provisions, substituted "The following officers shall 
not be counted for purposes of this section:" for "In de- 
termining the total number of general officers or flag 
officers of an armed force on active duty for purposes 
of this section, the following officers shall not be 
counted:". 

Subsec. (g). Pub. L. 111-84, § 502(d)(2), added subsec. 
(g). 

2008— Subsec. (a). Pub. L. 110-417, § 504(b), designated 
existing provisions as par. (1) and added par. (2). 

Pub. L. 110-417, §503(d)(l), substituted "the Army or 
Air Force, or more than 51 percent of the general offi- 
cers of the Marine Corps," for "that armed force". 

Subsec. (b)(1), (2)(A). Pub. L. 110-417, § 503(d)(2)(A), 
substituted "16.4 percent" for "16.3 percent" wherever 
appearing. 

Pub. L. 110-181, § 543(d), substituted "16.3 percent" for 
"15.7 percent" wherever appearing. 

Subsec. (b)(2)(B). Pub. L. 110-417, § 503(d)(2)(B), sub- 
stituted "19 percent" for "17.5 percent". 

Subsec. (e)(2). Pub. L. 110-181, § 501(b), added par. (2) 
and struck out former par. (2) which read as follows: 
"An officer of that armed force who has been relieved 
from a position designated under section 601(a) of this 
title and is under orders to assume another such posi- 
tion, but only during the 60-day period beginning on 
the date on which those orders are published." 

2006— Subsec. (e). Pub. L. 109-163 added subsec. (e). 

Subsec. (f). Pub. L. 109-364 added subsec. (f). 

2003— Subsec. (b)(5)(C). Pub. L. 108-136 struck out sub- 
par. (C) which read as follows: "This paragraph shall 
cease to be effective at the end of December 31, 2004." 
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2002— Subsec. (b)(2)(B). Pub. L. 107-314, § 404(b), sub- 
stituted "17.5 percent" for "16.2 percent". 

Subsec. (b)(5)(C). Pub. L. 107-314, § 405(b), substituted 
"December 31, 2004" for "September 30, 2003". 

Subsec. (b)(8). Pub. L. 107-314, § 404(a), added par. (8). 

2000— Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title 
V, §507(g)(l)], in first sentence, substituted "Army or 
Air Force" for "Army, Air Force, or Marine Corps" and 
"15.7 percent" for "15 percent" and, in second sentence, 
substituted "Of" for "In the case of the Army and Air 
Force, of" and "15.7 percent" for "15 percent" and in- 
serted "of the Army or Air Force" after "general offi- 
cers". 

Subsec. (b)(2). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(g)(2)], designated existing provisions as subpar. 
(A), substituted "15.7 percent" for "15 percent" in two 
places, and added subpar. (B). 

1999— Subsec. (b)(5)(A). Pub. L. 106-65, § 509(c), inserted 
at end "Any increase by reason of the preceding sen- 
tence in the number of officers of an armed force serv- 
ing on active duty in grades above major general or 
rear admiral may only be realized by an increase in the 
number of lieutenant generals or vice admirals, as the 
case may be, serving on active duty, and any such in- 
crease may not be construed as authorizing an increase 
in the limitation on the total number of general or flag 
officers for that armed force under section 526(a) of this 
title or in the number of general and flag officers that 
may be designated under section 526(b) of this title." 

Subsec. (b)(5)(C). Pub. L. 106-65, § 509(b), substituted 
"September 30, 2003" for "September 30, 2000". 

Subsec. (b)(7). Pub. L. 106-65, § 532(b), added par. (7). 

1998— Subsec. (b)(4)(B). Pub. L. 105-261, §404, sub- 
stituted "seven" for "six". 

Subsec. (b)(6). Pub. L. 105-261, §406, added par. (6). 

1996— Subsec. (b)(5)(C). Pub. L. 104-201 substituted 
"September 30, 2000" for "September 30, 1997". 

Subsec. (d). Pub. L. 104-106 added subsec. (d). 

1994— Subsec. (b)(5). Pub. L. 103-337 added par. (5). 

1990— Subsec. (b)(3). Pub. L. 101-510, § 405(b), sub- 
stituted "that would otherwise be permitted for" for 
"authorized". 

Subsec. (b)(4). Pub. L. 101-510, § 405(a), added par. (4). 

1987— Pub. L. 100-180 added subsec. (c). 

1986— Subsec. (b)(3). Pub. L. 99-433 inserted "or Vice 
Chairman' ' . 

1985 — Subsec. (a). Pub. L. 99-145 substituted "rear ad- 
miral (lower half)" for "commodore" in two places. 

1981— Subsec. (a). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral" in two places. 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title V, § 502(a)(2), Dec. 31, 2011, 
125 Stat. 1387, provided that: "The amendment made by 
paragraph (1) [amending this section] shall take effect 
on January 1, 2012." 

Pub. L. 112-81, div. A, title V, § 502(b)(3), Dec. 31, 2011, 
125 Stat. 1387, provided that: "The amendments made 
by this subsection [amending this section and section 
526 of this title] shall take effect on October 1, 2013." 

Pub. L. 111-383, div. A, title X, § 1075(d), Jan. 7, 2011, 
124 Stat. 4372, provided that the amendment by section 
1075(d)(2) is effective as of Oct. 28, 2009, and as if in- 
cluded in Pub. L. 111-84 as enacted. 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title IV, § 404(d), Dec. 2, 2002, 
116 Stat. 2526, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the receipt by Congress of the report re- 
quired by subsection (c) [set out below]." 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Implementation of 2000 Amendments 

Pub. L. 106-398, §1 [[div. A], title V, §507(i)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-106, provided that: 



"(1) An appointment or reappointment, in the case of 
the incumbent in a reserve component chief position, 
shall be made to each of the reserve component chief 
positions not later than 12 months after the date of the 
enactment of this Act [Oct. 30, 2000], in accordance with 
the amendments made by subsections (a) through (e) 
[amending sections 3038, 5143, 5144, 8038, and 10506 of 
this title]. 

"(2) An officer serving in a reserve component chief 
position on the date of the enactment of this Act [Oct. 
30, 2000] may be reappointed to that position under the 
amendments made by subsection (a) through (e), if eli- 
gible and otherwise qualified in accordance with those 
amendments. If such an officer is so reappointed, the 
appointment may be made for the remainder of the of- 
ficer's original term or for a full new term, as specified 
at the time of the appointment. 

"(3) An officer serving on the date of the enactment 
of this Act [Oct. 30, 2000] in a reserve component chief 
position may continue to serve in that position in ac- 
cordance with the provisions of law in effect imme- 
diately before the amendments made by this section 
[amending this section and sections 3038, 5143, 5144, 8038, 
and 10506 of this title and repealing section 12505 of this 
title] until a successor is appointed under paragraph (1) 
(or that officer is reappointed under paragraph (1)). 

"(4) The amendments made by subsection (g) [amend- 
ing this section] shall be implemented so that each in- 
crease authorized by those amendments in the number 
of officers in the grades of lieutenant general and vice 
admiral is implemented on a case-by-case basis with an 
initial appointment made after the date of the enact- 
ment of this Act [Oct. 30, 2000], as specified in para- 
graph (1), to a reserve component chief position. 

"(5) For purposes of this subsection, the term 'reserve 
component chief position' means a position specified in 
section 3038, 5143, 5144, or 8038 of title 10, United States 
Code, or the position of Director, Army National Guard 
or Director, Air National Guard under section 
10506(a)(1) of such title." 

Savings Provision 

Section 511(b) of Pub. L. 100-180 provided that: "An 
officer of the Armed Forces on active duty holding an 
appointment in the grade of lieutenant general or vice 
admiral or general or admiral on September 30, 1987, 
shall not have that appointment terminated by reason 
of the numerical limitations determined under section 
525(b) of title 10, United States Code. In the case of an 
officer of the Marine Corps serving in the grade of gen- 
eral by reason of an appointment authorized by section 
511(3) of the National Defense Authorization Act for 
Fiscal Year 1987 (Public Law 99-661; 100 Stat. 3869) [see 
below], that appointment shall not be terminated ex- 
cept as provided in section 601 of title 10, United States 
Code." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Delayed Authority To Alter Distribution Require- 
ments for Commissioned Officers on Active Duty 
in General Officer and Flag Officer Grades and 
Limitations on Authorized Strengths of General 
and Flag Officers on Active Duty 

Pub. L. 110-417, [div. A], title V, §506, Oct. 14, 2008, 122 
Stat. 4434, related to distribution requirements for 
commissioned officers on active duty in general officer 
and flag officer grades and limitations on authorized 
strengths of general and flag officers on active duty, 
prior to repeal by Pub. L. 111-84, div. A, title V, §502(j), 
Oct. 28, 2009, 123 Stat. 2277. 
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Review of Active Duty and Reserve General and 
Flag Officer Authorizations 

Pub. L. 107-314, div. A, title IV, § 404(c), Dec. 2, 2002, 
116 Stat. 2525, provided that: 

"(1) The Secretary of Defense shall submit to Con- 
gress a report containing any recommendations of the 
Secretary (together with the rationale of the Secretary 
for the recommendations) concerning the following: 

"(A) Revision of the limitations on general and flag 
officer grade authorizations and distribution in grade 
prescribed by sections 525, 526, and 12004 of title 10, 
United States Code. 

"(B) Statutory designation of the positions and 
grades of any additional general and flag officers in 
the commands specified in chapter 1006 of title 10, 
United States Code, and the reserve component of- 
fices specified in sections 3038, 5143, 5144, and 8038 of 
such title. 

"(2) The provisions of subsection (b) through (e) of 
section 1213 of the National Defense Authorization Act 
for Fiscal Year 1997 (Public Law 104-201; 110 Stat. 2694) 
shall apply to the report under paragraph (1) in the 
same manner as they applied to the report required by 
subsection (a) of that section." 

Report on Management of Senior General and 
Flag Officer Positions 

Pub. L. 103-337, div. A, title IV, § 405(d), Oct. 5, 1994, 
108 Stat. 2745, directed the Secretary of Defense to sub- 
mit to Congress a report on the implementation of the 
amendments made by Pub. L. 103-337, §405, enacting 
sections 528 and 604 of this title and amending this sec- 
tion, not later than Mar. 1, 1996. 

Temporary Exclusion of Superintendent of Naval 
Academy From Counting Toward Number of Sen- 
ior Admirals Authorized To Be on Active Duty 

Section 406 of Pub. L. 103-337 provided that: "The offi- 
cer serving as Superintendent of the United States 
Naval Academy on the date of the enactment of this 
Act [Oct. 5, 1994], while so serving, shall not be counted 
for purposes of the limitations contained in [former] 
section 525(b)(2) of title 10, United States Code." 

Temporary Increase in Number of General and 
Flag Officers Authorized To Be on Active Duty 

Temporary increases in the number of officers au- 
thorized in particular grades under this section were 
contained in the following authorization acts: 

Pub. L. 99-661, div. A, title V, §511, Nov. 14, 1986, 100 
Stat. 3869. 

Pub. L. 99-570, title III, §3058, Oct. 27, 1986, 100 Stat. 
3207-79. 

Pub. L. 99-145, title V, §515, Nov. 8, 1985, 99 Stat. 630. 
Pub. L. 98-525, title V, §511, Oct. 19, 1984, 98 Stat. 2521. 
Pub. L. 98-94, title X, §1001, Sept. 24, 1983, 97 Stat. 654. 
Pub. L. 97-252, title XI, §1116, Sept. 8, 1982, 96 Stat. 
750. 

§526. Authorized strength: general and flag offi- 
cers on active duty 

(a) Limitations. — The number of general offi- 
cers on active duty in the Army, Air Force, and 
Marine Corps, and the number of flag officers on 
active duty in the Navy, may not exceed the 
number specified for the armed force concerned 
as follows: 

(1) For the Army, 230. 

(2) For the Navy, 160. 

(3) For the Air Force, 208. 

(4) For the Marine Corps, 60. 

(b) Limited Exclusion for Joint Duty Re- 
quirements. — (1) The Secretary of Defense may 
designate up to 310 general officer and flag offi- 
cer positions that are joint duty assignments for 
purposes of chapter 38 of this title for exclusion 



from the limitations in subsection (a). The Sec- 
retary of Defense shall allocate those exclusions 
to the armed forces based on the number of gen- 
eral or flag officers required from each armed 
force for assignment to these designated posi- 
tions. 

(2) Unless the Secretary of Defense determines 
that a lower number is in the best interest of 
the Department, the minimum number of offi- 
cers serving in positions designated under para- 
graph (1) for each armed force shall be as fol- 
lows: 

(A) For the Army, 85. 

(B) For the Navy, 61. 

(C) For the Air Force, 76. 

(D) For the Marine Corps, 21. 

(3) The number excluded under paragraph (1) 
and serving in positions designated under that 
paragraph — 

(A) in the grade of general or admiral may 
not exceed 20; 

(B) in a grade above the grade of major gen- 
eral or rear admiral may not exceed 68; and 

(C) in the grade of major general or rear ad- 
miral may not exceed 144. 

(4) Not later than 30 days after determining to 
raise or lower a number specified in paragraph 
(2), the Secretary of Defense shall notify the 
Committees on Armed Services of the Senate 
and the House of Representatives of such deter- 
mination. 

(5) (A) The Chairman of the Joint Chiefs of 
Staff may designate up to 15 general and flag of- 
ficer positions in the unified and specified com- 
batant commands, and up to three general and 
flag officer positions on the Joint Staff, as posi- 
tions to be held only by reserve component offi- 
cers who are in a general or flag officer grade 
below lieutenant general or vice admiral. Each 
position so designated shall be considered to be 
a joint duty assignment position for purposes of 
chapter 38 of this title. 

(B) A reserve component officer serving in a 
position designated under subparagraph (A) 
while on active duty under a call or order to ac- 
tive duty that does not specify a period of 180 
days or less shall not be counted for the pur- 
poses of the limitations under subsection (a) and 
under section 525 of this title if the officer was 
selected for service in that position in accord- 
ance with the procedures specified in subpara- 
graph (C). 

(C) Whenever a vacancy occurs, or is antici- 
pated to occur, in a position designated under 
subparagraph (A) — 

(i) the Secretary of Defense shall require the 
Secretary of the Army to submit the name of 
at least one Army reserve component officer, 
the Secretary of the Navy to submit the name 
of at least one Navy Reserve officer and the 
name of at least one Marine Corps Reserve of- 
ficer, and the Secretary of the Air Force to 
submit the name of at least one Air Force re- 
serve component officer for consideration by 
the Secretary for assignment to that position; 
and 

(ii) the Chairman of the Joint Chiefs of Staff 
may submit to the Secretary of Defense the 
name of one or more officers (in addition to 
the officers whose names are submitted pursu- 
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ant to clause (i)) for consideration by the Sec- 
retary for assignment to that position. 

(D) Whenever the Secretaries of the military 
departments are required to submit the names 
of officers under subparagraph (C)(i), the Chair- 
man of the Joint Chiefs of Staff shall submit to 
the Secretary of Defense the Chairman's evalua- 
tion of the performance of each officer whose 
name is submitted under that subparagraph (and 
of any officer whose name the Chairman submits 
to the Secretary under subparagraph (C)(ii) for 
consideration for the same vacancy). 

(E) Subparagraph (B) does not apply in the 
case of an officer serving in a position des- 
ignated under subparagraph (A) if the Secretary 
of Defense, when considering officers for assign- 
ment to fill the vacancy in that position which 
was filled by that officer, did not have a recom- 
mendation for that assignment from each Sec- 
retary of a military department who (pursuant 
to subparagraph (C)) was required to make such 
a recommendation. 

[(c) Repealed. Pub. L. 107-314, div. A, title X, 
§ 1041(a)(3), Dec. 2, 2002, 116 Stat. 2645.] 

(d) Exclusion of Certain Reserve Offi- 
cers. — (1) The limitations of this section do not 
apply to a reserve component general or flag of- 
ficer who is on active duty for training or who 
is on active duty under a call or order specifying 
a period of less than 180 days. 

(2) The limitations of this section also do not 
apply to a number, as specified by the Secretary 
of the military department concerned, of reserve 
component general or flag officers authorized to 
serve on active duty for a period of not more 
than 365 days. The number so specified for an 
armed force may not exceed the number equal to 
10 percent of the authorized number of general 
or flag officers, as the case may be, of that 
armed force under section 12004 of this title. In 
determining such number, any fraction shall be 
rounded down to the next whole number, except 
that such number shall be at least one. 

(3) The limitations of this section do not apply 
to a reserve component general or flag officer 
who is on active duty for a period in excess of 
365 days but not to exceed three years, except 
that the number of such officers from each re- 
serve component who are covered by this para- 
graph and not serving in a position that is a 
joint duty assignment for purposes of chapter 38 
of this title may not exceed 5 per component, 
unless authorized by the Secretary of Defense. 

(e) Exclusion of Certain Officers Pending 
Separation or Retirement or Between Senior 
Positions. — The limitations of this section do 
not apply to a general or flag officer who is cov- 
ered by an exclusion under section 525(e) of this 
title. 

(f) Exclusion of Attending Physician to the 
Congress. — The limitations of this section do 
not apply to the general or flag officer who is 
serving as Attending Physician to the Congress. 

(g) Temporary Exclusion for Assignment to 
Certain Temporary Billets.— (1) The limita- 
tions in subsection (a) and in section 525(a) of 
this title do not apply to a general or flag officer 
assigned to a temporary joint duty assignment 
designated by the Secretary of Defense. 

(2) A general or flag officer assigned to a tem- 
porary joint duty assignment as described in 



paragraph (1) may not be excluded under this 
subsection from the limitations in subsection (a) 
for a period of longer than one year. 

(h) Exclusion of Officers Departing From 
Joint Duty Assignments. — The limitations in 
subsection (a) do not apply to an officer released 
from a joint duty assignment, but only during 
the 60-day period beginning on the date the offi- 
cer departs the joint duty assignment. The Sec- 
retary of Defense may authorize the Secretary 
of a military department to extend the 60-day 
period by an additional 120 days, except that not 
more than three officers on active duty from 
each armed force may be covered by an exten- 
sion under this sentence at the same time. 

(Added Pub. L. 100-370, § 1(b)(1)(B), July 19, 1988, 
102 Stat. 840; amended Pub. L. 101-510, div. A, 
title IV, § 403(a), Nov. 5, 1990, 104 Stat. 1545; Pub. 
L. 102-484, div. A, title IV, §403, Oct. 23, 1992, 106 
Stat. 2398; Pub. L. 103-337, div. A, title IV, §404, 
title V, §512, Oct. 5, 1994, 108 Stat. 2744, 2752; Pub. 
L. 104-106, div. A, title XV, §§ 1502(a)(1), 1503(a)(3), 
Feb. 10, 1996, 110 Stat. 502, 510; Pub. L. 104-201, 
div. A, title IV, §405, Sept. 23, 1996, 110 Stat. 2506; 
Pub. L. 105-261, div. A, title IV, §405, Oct. 17, 
1998, 112 Stat. 1996; Pub. L. 106-65, div. A, title V, 
§553, title X, §1067(1), Oct. 5, 1999, 113 Stat. 615, 
774; Pub. L. 107-314, div. A, title IV, § 405(c), title 
X, § 1041(a)(3), Dec. 2, 2002, 116 Stat. 2526, 2645; 
Pub. L. 108-136, div. A, title V, § 504(c), Nov. 24, 
2003, 117 Stat. 1457; Pub. L. 109-163, div. A, title 
V, §§ 503(b), 510, 515(b)(1)(C), Jan. 6, 2006, 119 Stat. 
3226, 3231, 3233; Pub. L. 109-364, div. A, title V, 
§ 507(c), Oct. 17, 2006, 120 Stat. 2180; Pub. L. 
110-181, div. A, title V, §502, title XVIII, § 1824(c), 
Jan. 28, 2008, 122 Stat. 95, 501; Pub. L. 110-417, 
[div. A], title V, §§ 503(a)-(c), 525, Oct. 14, 2008, 122 
Stat. 4433, 4448; Pub. L. 111-84, div. A, title V, 
§502(e)-(g), Oct. 28, 2009, 123 Stat. 2275, 2276; Pub. 
L. 112-81, div. A, title V, § 502(b)(1), (c)(1), Dec. 31, 
2011, 125 Stat. 1387.) 

Amendment of Subsections (a) and (b)(2)(C) 

Pub. L. 112-81, div. A, title V, §502(b)(l), (3), 
Dec. 31, 2011, 125 Stat. 1387, provided that effec- 
tive Oct. 1, 2013, this section is amended: 

(1) in subsection (a) — 

(A) in paragraph (1), by striking "230" and 
inserting "231"; 

(B) in paragraph (2), by striking "160" and 
inserting "161"; 

(C) in paragraph (3), by striking "208" and 
inserting "198"; 

(D) in paragraph (4), by striking "60" and in- 
serting "61"; and 

(2) in subsection (b)(2)(C), by striking "76" 
and inserting "73". 

See 2011 Amendment notes below. 

Historical and Revision Notes 

Section is based on Pub. L. 95-79, title VIII, § 811(a), 
July 30, 1977, 91 Stat. 335, as amended by Pub. L. 96-107, 
title VIII, §817, Nov. 9, 1979, 93 Stat. 818; Pub. L. 96-342, 
title X, §1003, Sept. 8, 1980, 94 Stat. 1120; Pub. L. 97-86, 
title VI, §602, Dec. 1, 1981, 95 Stat. 1110. 

Present law (section 811(a) of Public Law 95-79, as 
amended) provides that the authority to suspend the 
limitation on the number of general and flag- officers 
who may be serving on active duty applies during war 
or national emergency. In codifying the limitation (in 
section 526 of title 10 as proposed to be added by section 
1(b) of the bill), the committee determined that the 
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same war and emergency waiver authority as applies to 
other limitations on the number of officers on active 
duty under the existing 10 U.S.C. 526 (redesignated as 10 
U.S.C. 527 by the bill) should apply with respect to this 
limitation and accordingly amended the suspension au- 
thority in present law to include the codified general 
and flag officer limitation. This authority is slightly 
different from the waiver authority in the source law in 
that the suspension would expire 2 years after it takes 
effect or 1 year after the end of the war or national 
emergency, whichever occurs first, rather than upon 
termination of the war or emergency. 

Prior Provisions 

A prior section 526 was renumbered section 527 of this 
title. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 502(b)(1)(A), sub- 
stituted "231" for "230" in par. (1), "161" for "160" in 
par. (2), "198" for "208" in par. (3), and "61" for "60" in 
par. (4). 

Subsec. (b)(1). Pub. L. 112-81, § 502(c)(1), substituted 
"310" for "324". 

Subsec. (b)(2)(C). Pub. L. 112-81, § 502(b)(1)(B), sub- 
stituted "73" for "76". 

2009— Subsec. (a). Pub. L. 111-84, § 502(e), substituted 
"230" for "307" in par. (1), "160" for "216" in par. (2), 
"208" for "279" in par. (3), and "60" for "81" in par. (4). 

Subsec. (b)(1). Pub. L. 111-84, § 502(f)(1), substituted 
"Secretary of Defense" for "Chairman of the Joint 
Chiefs of Staff", "324" for "65", and "The Secretary of 
Defense shall allocate those exclusions to the armed 
forces based on the number of general or flag officers 
required from each armed force for assignment to these 
designated positions." for "Officers in positions so des- 
ignated shall not be counted for the purposes of those 
limitations." 

Subsec. (b)(2) to (5). Pub. L. 111-84, § 502(f)(2), (3), 
added pars. (2) to (4) and redesignated former par. (2) as 
(5). 

Subsec. (d)(3). Pub. L. 111-84, § 502(g)(1), added par. (3). 

Subsecs. (g), (h). Pub. L. 111-84, § 502(g)(2), added sub- 
sees, (g) and (h). 

2008— Subsec. (a)(1). Pub. L. 110-417, § 503(a), sub- 
stituted "307" for "302". 

Subsec. (a)(4). Pub. L. 110-417, § 503(b), substituted 
"81" for "80". 

Subsec. (b)(1). Pub. L. 110-417, § 503(c), substituted 
"65" for "12". 

Subsec. (b)(2)(A). Pub. L. 110-417, §525, substituted 
"up to three general and flag officer positions" for "a 
general and flag officer position". 

Pub. L. 110-181, § 1824(c), substituted "15 general and 
flag officer positions in" for "10 general and flag officer 
positions on the staffs of the commanders of". 

Subsec. (d). Pub. L. 110-181, §502, designated existing 
provisions as par. (1) and added par. (2). 

2006— Subsec. (b)(2)(A). Pub. L. 109-163, §510, inserted 
", and a general and flag officer position on the Joint 
Staff," after "combatant commands". 

Subsec. (b)(2)(C)(i). Pub. L. 109-163, § 515(b)(1)(C), sub- 
stituted "Navy Reserve" for "Naval Reserve". 

Subsec. (d). Pub. L. 109-163, § 503(b)(2), substituted 
"Certain Reserve Officers" for "Certain Officers" in 
heading. 

Subsec. (e). Pub. L. 109-163, §503(b)(l), added subsec. 
(e). 

Subsec. (f). Pub. L. 109-364 added subsec. (f). 

2003— Subsec. (b)(3). Pub. L. 108-136 struck out par. (3) 
which read as follows: "This subsection shall cease to 
be effective on December 31, 2004." 

2002— Subsec. (b)(3). Pub. L. 107-314, § 405(c), sub- 
stituted "December 31, 2004" for "October 1, 2002". 

Subsec. (c). Pub. L. 107-314, § 1041(a)(3), struck out 
heading and text of subsec. (c). Text read as follows: 

"(1) Not later than 60 days before an action specified 
in paragraph (2) may become effective, the Secretary of 
Defense shall submit to the Committee on Armed Serv- 



ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report providing 
notice of the intended action and an analytically based 
justification for the intended action. 

"(2) Paragraph (1) applies in the case of the following 
actions: 

"(A) A change in the grade authorized as of July 1, 
1994, for a general officer position in the National 
Guard Bureau, a general or flag officer position in the 
Office of a Chief of a reserve component, or a general 
or flag officer position in the headquarters of a re- 
serve component command. 

"(B) Assignment of a reserve component officer to 
a general officer position in the National Guard Bu- 
reau, to a general or flag officer position in the Office 
of a Chief of a reserve component, or to a general or 
flag officer position in the headquarters of a reserve 
component command in a grade other than the grade 
authorized for that position as of July 1, 1994. 

"(C) Assignment of an officer other than a general 
or flag officer as the military executive to the Re- 
serve Forces Policy Board." 

1999— Subsec. (b)(2), (3). Pub. L. 106-65, §553, added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (c)(1). Pub. L. 106-65, §1067(1), substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1998— Subsec. (b)(2). Pub. L. 105-261 substituted "Octo- 
ber 1, 2002" for "October 1, 1998". 

1996— Subsec. (a)(1) to (3). Pub. L. 104-106, 
§ 1503(a)(3)(A), added pars. (1) to (3) and struck out 
former pars. (1) to (3) which read as follows: 

"(1) For the Army, 386 before October 1, 1995, and 302 
on and after that date. 

"(2) For the Navy, 250 before October 1, 1995, and 216 
on and after that date. 

"(3) For the Air Force, 326 before October 1, 1995, and 
279 on and after that date." 

Subsec. (a)(4). Pub. L. 104-201 substituted "80" for 
"68". 

Subsec. (b). Pub. L. 104-106, § 1503(a)(3)(B)-(D), redesig- 
nated subsec. (c) as (b), struck out "that are applicable 
on and after October 1, 1995" after "limitations in sub- 
section (a)", and struck out former subsec. (b) which 
read as follows: "Transfers Between Services. — Dur- 
ing the period before October 1, 1995, the Secretary of 
Defense may increase the number of general officers on 
active duty in the Army, Air Force, or Marine Corps, or 
the number of flag officers on active duty in the Navy, 
above the applicable number specified in subsection (a) 
by a total of not more than five. Whenever any such in- 
crease is made, the Secretary shall make a correspond- 
ing reduction in the number of such officers that may 
serve on active duty in general or flag officer grades in 
one of the other armed forces." 

Subsec. (c). Pub. L. 104-106, § 1503(a)(3)(C), (E), redesig- 
nated subsec. (d) as (c) and, in par. (2)(B), struck out 
"the" after "general officer position in the" and in- 
serted "to" after "reserve component, or" and "than" 
after "in a grade other". Former subsec. (c) redesig- 
nated (b). 

Subsec. (d). Pub. L. 104-106, § 1503(a)(3)(C), redesig- 
nated subsec. (e) as (d). Former subsec. (d) redesignated 

(c) . 

Subsec. (d)(1). Pub. L. 104-106, § 1502(a)(1), substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

Subsec. (e). Pub. L. 104-106, § 1503(a)(3)(C), redesig- 
nated subsec. (e) as (d). 

1994— Subsec. (a)(4). Pub. L. 103-337, §404, struck out 
"before October 1, 1995, and 61 on and after that date" 
after "Corps, 68". 

Subsecs. (d), (e). Pub. L. 103-337, §512, added subsecs. 

(d) and (e). 

1992— Subsec. (b). Pub. L. 102-484, § 403(b), inserted 
heading. 

Subsec. (c). Pub. L. 102-484, § 403(a), added subsec. (c). 
1990 — Pub. L. 101-510 amended section generally. Prior 
to amendment, text read as follows: "The total number 
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of general officers on active duty in the Army, Air 
Force, and Marine Corps and flag officers on active 
duty in the Navy may not exceed 1,073." 

Effective Date of 2011 Amendment 

Amendment by section 502(b)(1) of Pub. L. 112-81 ef- 
fective Oct. 1, 2013, see section 502(b)(3) of Pub. L. 
112-81, set out as a note under section 525 of this title. 

Pub. L. 112-81, div. A, title V, § 502(c)(2), Dec. 31, 2011, 
125 Stat. 138V, provided that: "The amendment made by 
paragraph (1) [amending this section] shall take effect 
on January 1, 2012." 

Effective Date of 1990 Amendment 

Section 403(a) of Pub. L. 101-510 provided that the 
amendment made by that section is effective Sept. 30, 
1991. 

Acquisition and Contracting Billets 

Pub. L. 110-417, [div. A], title V, §503(e), Oct. 14, 2008, 
122 Stat. 4434, provided that: 

"(1) Reservation of army increase. — The increase in 
the number of general officers on active duty in the 
Army, as authorized by the amendment made by sub- 
section (a) [amending this section] is reserved for gen- 
eral officers in the Army who serve in an acquisition 
position. 

"(2) Reservation of portion of increase in joint 
duty assignments excluded from limitation. — Of the 
increase in the number of general officer and flag offi- 
cer joint duty assignments that may be designated for 
exclusion from the limitations on the number of gen- 
eral officers and flag officers on active duty, as author- 
ized by the amendment made by subsection (c) [amend- 
ing this section], five of the designated assignments are 
reserved for general officers or flag officers who serve 
in an acquisition position, including one assignment in 
the Defense Contract Management Agency." 

§ 527. Authority to suspend sections 523, 525, and 
526 

In time of war, or of national emergency de- 
clared by Congress or the President after No- 
vember 30, 1980, the President may suspend the 
operation of any provision of section 523, 525, or 
526 of this title. So long as such war or national 
emergency continues, any such suspension may 
be extended by the President. Any such suspen- 
sion shall, if not sooner ended, end on the last 
day of the two-year period beginning on the date 
on which the suspension (or the last extension 
thereof) takes effect or on the last day of the 
one-year period beginning on the date of the ter- 
mination of the war or national emergency, 
whichever occurs first. With respect to the end 
of any such suspension, the preceding sentence 
supersedes the provisions of title II of the Na- 
tional Emergencies Act (50 U.S.C. 1621-1622) 
which provide that powers or authorities exer- 
cised by reason of a national emergency shall 
cease to be exercised after the date of the termi- 
nation of the emergency. 

(Added Pub. L. 96-513, title I, §103, Dec. 12, 1980, 
94 Stat. 2845, §526; renumbered §527 and amended 
Pub. L. 100-370, § 1(b)(1)(A), (2), July 19, 1988, 102 
Stat. 840; Pub. L. 103-337, div. A, title XVI, 
§ 1671(c)(4), Oct. 5, 1994, 108 Stat. 3014.) 

References in Text 

The National Emergencies Act, referred to in text, is 
Pub. L. 94-412, Sept. 14, 1976, 90 Stat. 1255, as amended. 
Title II of the National Emergencies Act is classified 
generally to subchapter II (§1621 et seq.) of chapter 34 
of Title 50, War and National Defense. For complete 



classification of this Act to the Code, see Short Title 
note set out under section 1601 of Title 50 and Tables. 

Amendments 

1994— Pub. L. 103-337 struck out "524," after "523," in 
section catchline and in text. 

1988— Pub. L. 100-370 renumbered section 526 of this 
title as this section, substituted "524, 525, and 526" for 
"524, and 525" in section catchline, and "524, 525, or 526" 
for "524, or 525" in text. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Delegation of Functions 

Functions of President under this section to suspend 
operation of sections 523, 524 [now 12011], and 525 of this 
title, relating to authorized strength of commissioned 
officers, delegated to Secretary of Defense to perform 
during a time of war or national emergency, without 
approval, ratification, or other action by President, 
and with authority for Secretary to redelegate, pro- 
vided that, during a national emergency declared by 
President, the exercise of any such authority be specifi- 
cally directed by President in accordance with section 
1631 of Title 50, War and National Defense, and that 
Secretary ensure that actions taken pursuant to any 
authority so delegated be accounted for as required by 
section 1641 of Title 50, see Ex. Ord. No. 12396, §§2, 3, 
Dec. 9, 1982, 47 F.R. 55897, 55898, set out as a note under 
section 301 of Title 3, The President. 

Delegation of Authority 

Authority of President under this section as invoked 
by sections 2 and 3 of Ex. Ord. No. 13223, Sept. 14, 2001, 
66 F.R. 48201, as amended, delegated to Secretary of De- 
fense by section 4 of Ex. Ord. No. 13223, set out as a note 
under section 12302 of this title. 

Authority To Waive Grade Strength Laws For 
Fiscal Year 1991; Certification; Relationship to 
Other Suspension Authority 

Pub. L. 102-25, title II, §§ 201(b), 202, 205(b), Apr. 6, 1991, 
105 Stat. 79, 80, authorized Secretary of a military de- 
partment to suspend, for fiscal year 1991, the operation 
of any provision of section 517, 523, 524, 525, or 526 of 
this title with respect to that military department, 
that such Secretary may exercise such authority only 
after submission to the congressional defense commit- 
tees of a certification in writing that such authority is 
necessary because of personnel actions associated with 
Operation Desert Storm, and that such authority is in 
addition to the authority provided in this section. 

§ 528. Officers serving in certain intelligence po- 
sitions: military status; application of dis- 
tribution and strength limitations; pay and 
allowances 

(a) Military Status.— An officer of the armed 
forces, while serving in a position covered by 
this section — 

(1) shall not be subject to supervision or con- 
trol by the Secretary of Defense or any other 
officer or employee of the Department of De- 
fense, except as directed by the Secretary of 
Defense concerning reassignment from such 
position; and 

(2) may not exercise, by reason of the offi- 
cer's status as an officer, any supervision or 
control with respect to any of the military or 
civilian personnel of the Department of De- 
fense except as otherwise authorized by law. 

(b) Director and Deputy Director of CIA.— 
When the position of Director or Deputy Direc- 
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tor of the Central Intelligence Agency is held by 
an officer of the armed forces, the position, so 
long as the officer serves in the position, shall 
be designated, pursuant to subsection (b) of sec- 
tion 526 of this title, as one of the general officer 
and flag officer positions to be excluded from 
the limitations in subsection (a) of such section. 

(c) Associate Director of Military Affairs, 
CIA. — When the position of Associate Director of 
Military Affairs, Central Intelligence Agency, or 
any successor position, is held by an officer of 
the armed forces, the position, so long as the of- 
ficer serves in the position, shall be designated, 
pursuant to subsection (b) of section 526 of this 
title, as one of the general officer and flag offi- 
cer positions to be excluded from the limitations 
in subsection (a) of such section. 

(d) Officers Serving in Office of DNI.— When 
a position in the Office of the Director of Na- 
tional Intelligence designated by agreement be- 
tween the Secretary of Defense and the Director 
of National Intelligence is held by a general offi- 
cer or flag officer of the armed forces, the posi- 
tion, so long as the officer serves in the position, 
shall be designated, pursuant to subsection (b) 
of section 526 of this title, as one of the general 
officer and flag officer positions to be excluded 
from the limitations in subsection (a) of such 
section. However, not more than five of such po- 
sitions may be included among the excluded po- 
sitions at any time. 

(e) Effect of Appointment. — Except as pro- 
vided in subsection (a), the appointment or as- 
signment of an officer of the armed forces to a 
position covered by this section shall not af- 
fect — 

(1) the status, position, rank, or grade of 
such officer in the armed forces; or 

(2) any emolument, perquisite, right, privi- 
lege, or benefit incident to or arising out of 
such status, position, rank, or grade. 

(f) Military Pay and Allowances. — (1) An of- 
ficer of the armed forces on active duty who is 
appointed or assigned to a position covered by 
this section shall, while serving in such position 
and while remaining on active duty, continue to 
receive military pay and allowances and shall 
not receive the pay prescribed for such position. 

(2) Funds from which pay and allowances 
under paragraph (1) are paid to an officer while 
so serving shall be reimbursed as follows: 

(A) For an officer serving in a position with- 
in the Central Intelligence Agency, such reim- 
bursement shall be made from funds available 
to the Director of the Central Intelligence 
Agency. 

(B) For an officer serving in a position with- 
in the Office of the Director of National Intel- 
ligence, such reimbursement shall be made 
from funds available to the Director of Na- 
tional Intelligence. 

(g) Covered Positions. — The positions covered 
by this section are the positions specified in sub- 
sections (b) and (c) and the positions designated 
under subsection (d). 

(Added Pub. L. 108-136, div. A, title V, § 507(a), 
Nov. 24, 2003, 117 Stat. 1458; amended Pub. L. 
109-163, div. A, title V, § 507(a), Jan. 6, 2006, 119 
Stat. 3228; Pub. L. 109-364, div. A, title V, § 501(a), 
(b)(1), Oct. 17, 2006, 120 Stat. 2175, 2176; Pub. L. 



110-417, [div. A], title IX, §933, Oct. 14, 2008, 122 
Stat. 4576; Pub. L. 111-259, title VIII, §803, Oct. 7, 
2010, 124 Stat. 2746; Pub. L. 112-81, div. A, title V, 
§ 502(d)(1), (2)(A), Dec. 31, 2011, 125 Stat. 1387, 
1388.) 

Prior Provisions 

A prior section 528, added Pub. L. 103-337, div. A, title 
IV, § 405(b)(1), Oct. 5, 1994, 108 Stat. 2744; amended Pub. 
L. 104-106, div. A, title IV, § 403(b), title XV, § 1503(a)(4), 
Feb. 10, 1996, 110 Stat. 287, 511; Pub. L. 104-201, div. A, 
title X, § 1074(a)(3), Sept. 23, 1996, 110 Stat. 2658, which 
related to limitation on number of officers on active 
duty in grades of general and admiral, was repealed by 
Pub. L. 107-107, div. A, title V, § 501(a), Dec. 28, 2001, 115 
Stat. 1079. 

Amendments 

2011— Pub. L. 112-81, § 502(d)(2)(A), substituted "Offi- 
cers serving in certain intelligence positions: military 
status; application of distribution and strength limita- 
tions; pay and allowances" for "Officers serving in cer- 
tain intelligence positions: military status; exclusion 
from distribution and strength limitations; pay and al- 
lowances" in section catchline. 

Subsecs. (b) to (d). Pub. L. 112-81, § 502(d)(1), added 
subsecs. (b) to (d) and struck out former subsecs. (b) to 
(d) which related to Director and Deputy Director of 
CIA, Associate Director of Military Affairs of CIA, and 
Officers Serving in the Office of DNI, respectively. 

2010— Subsec. (c). Pub. L. 111-259 substituted "Associ- 
ate Director of Military Affairs, CIA" for "Associate 
Director of CIA for Military Affairs" in heading and 
"Associate Director of Military Affairs, Central Intel- 
ligence Agency, or any successor position" for "Associ- 
ate Director of the Central Intelligence Agency for 
Military Affairs" in text. 

2008— Subsec. (c). Pub. L. 110-417 substituted "Mili- 
tary Affairs" for "Military Support" in heading and 
text. 

2006— Pub. L. 109-364, § 501(b)(1), amended section 
catchline generally, substituting "Officers serving in 
certain intelligence positions: military status; exclu- 
sion from distribution and strength limitations; pay 
and allowances" for "Exclusion: officers serving in cer- 
tain intelligence positions". 

Pub. L. 109-163 amended section catchline and text 
generally. Prior to amendment, text read as follows: 

"(a) When none of the individuals serving in a posi- 
tion specified in subsection (b) is an officer of the 
armed forces, an officer of the armed forces assigned to 
the position of Associate Director of Central Intel- 
ligence for Military Support, while serving in that posi- 
tion, shall not be counted against the numbers and per- 
centages of officers of the grade of that officer author- 
ized for that officer's armed force. 

"(b) The positions referred to in subsection (a) are 
the following: 

"(1) Director of Central Intelligence. 

"(2) Deputy Director of Central Intelligence. 

"(3) Deputy Director of Central Intelligence for 

Community Management." 

Subsecs. (a), (b). Pub. L. 109-364, § 501(a)(1), added sub- 
secs. (a) and (b) and struck out former subsecs. (a) and 
(b) which read as follows: 

"(a) Exclusion op Officer Serving in Certain CIA 
Positions. — When either of the individuals serving in a 
position specified in subsection (b) is an officer of the 
armed forces, one of those officers, while serving in 
that position, shall be excluded from the limitations in 
sections 525 and 526 of this title. 

"(b) Covered Positions. — The positions referred to in 
this subsection are the following: 

"(1) Director of the Central Intelligence Agency. 
"(2) Deputy Director of the Central Intelligence 

Agency." 

Subsecs. (e) to (g). Pub. L. 109-364, § 501(a)(2), added 
subsecs. (e) to (g). 
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CHAPTER 33— ORIGINAL APPOINTMENTS OF 
REGULAR OFFICERS IN GRADES ABOVE 
WARRANT OFFICER GRADES 

Sec. 

531. Original appointments of commissioned offi- 

cers. 

532. Qualifications for original appointment as a 

commissioned officer. 

533. Service credit upon original appointment as a 

commissioned officer. 
541. Graduates of the United States Military, 

Naval, and Air Force Academies. 
[555 to 565. Repealed.] 

Amendments 

1991— Pub. L. 102-190, div. A, title XI, § 1112(b)(1), Dec. 
5, 1991, 105 Stat. 1501, substituted "ORIGINAL AP- 
POINTMENTS OF REGULAR OFFICERS IN GRADES 
ABOVE WARRANT OFFICER GRADES" for "AP- 
POINTMENTS IN REGULAR COMPONENTS" as chap- 
ter heading, struck out analysis of subchapters listing 
subchapter I "Original Appointments of Regular Offi- 
cers in Grades above Warrant Officer Grades" and sub- 
chapter II "Appointments of Regular Warrant Offi- 
cers", and struck out subchapter I heading. 

1980— Pub. L. 96-513, title I, § 104(a), Dec. 12, 1980, 94 
Stat. 2845, inserted an analysis of subchapters imme- 
diately following chapter heading, added subchapter I 
heading, and, in analysis of sections following sub- 
chapter I heading, added items 531, 532, and 533 preced- 
ing item 541, re-enacted item 541 without change, and 
struck out, following item 541, items 555 to 565. The 
items 555 to 565 formerly set out in the analysis of sec- 
tions immediately following chapter heading were 
transferred to a position following a new heading for 
subchapter II preceding section 555. 

§531. Original appointments of commissioned of- 
ficers 

(a) (1) Original appointments in the grades of 
second lieutenant, first lieutenant, and captain 
in the Regular Army, Regular Air Force, and 
Regular Marine Corps and in the grades of en- 
sign, lieutenant (junior grade), and lieutenant in 
the Regular Navy shall be made by the Presi- 
dent alone. 

(2) Original appointments in the grades of 
major, lieutenant colonel, and colonel in the 
Regular Army, Regular Air Force, and Regular 
Marine Corps and in the grades of lieutenant 
commander, commander, and captain in the 
Regular Navy shall be made by the President, by 
and with the advice and consent of the Senate. 

(b) The grade of a person receiving an appoint- 
ment under this section who at the time of ap- 
pointment (1) is credited with service under sec- 
tion 533 of this title, and (2) is not a commis- 
sioned officer of a reserve component shall be 
determined under regulations prescribed by the 
Secretary of Defense based upon the amount of 
service credited. The grade of a person receiving 
an appointment under this section who at the 
time of the appointment is a commissioned offi- 
cer of a reserve component is determined under 
section 533(f) of this title. 

(c) Subject to the authority, direction, and 
control of the President, an original appoint- 
ment as a commissioned officer in the Regular 
Army, Regular Air Force, Regular Navy, or Reg- 
ular Marine Corps may be made by the Sec- 
retary concerned in the case of a reserve com- 
missioned officer upon the transfer of such offi- 
cer from the reserve active-status list of a re- 



serve component of the armed forces to the ac- 
tive-duty list of an armed force, notwithstand- 
ing the requirements of subsection (a). 

(Added Pub. L. 96-513, title I, § 104(a), Dec. 12, 
1980, 94 Stat. 2845; amended Pub. L. 97-22, §3(a), 
July 10, 1981, 95 Stat. 124; Pub. L. 108-375, div. A, 
title V, § 501(a)(4), (c)(5), Oct. 28, 2004, 118 Stat. 
1873, 1874.) 

Amendments 

2004— Subsec. (a). Pub. L. 108-375, § 501(a)(4), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "Original appointments in the grades 
of second lieutenant through colonel in the Regular 
Army, Regular Air Force, and Regular Marine Corps 
and in the grades of ensign through captain in the Reg- 
ular Navy shall be made by the President, by and with 
the advice and consent of the Senate." 

Subsec. (c). Pub. L. 108-375, § 501(c)(5), added subsec. 
(c). 

1981 — Pub. L. 97-22 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title V, § 501(g), Oct. 28, 2004, 
118 Stat. 1875, provided that: 

"(1) Except as provided in paragraph (2), the amend- 
ments made by this section [enacting section 647 of this 
title, amending this section and sections 532, 619, 641, 
1174, 2114, 12201, 12203, and 12731 of this title, and repeal- 
ing section 522 of this title] shall take effect on the 
first day of the first month beginning more than 180 
days after the date of the enactment of this Act [Oct. 
28, 2004]. 

"(2) The amendment made by subsection (a)(1) 
[amending section 532 of this title] shall take effect on 
May 1, 2005." 

Effective Date 

Chapter effective Sept. 15, 1981, but the authority to 
prescribe regulations under this chapter effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

Program To Increase Use of Certain Nurses by 
Military Departments 

Pub. L. 101-189, div. A, title VII, §708, Nov. 29, 1989, 103 
Stat. 1475, provided that: 

"(a) Program Required. — (1) Not later than Septem- 
ber 30, 1991, the Secretary of each military department 
shall implement a program to appoint persons who 
have an associate degree or diploma in nursing (but 
have not received a baccalaureate degree in nursing) as 
officers and to assign such officers to duty as nurses. 

"(2) An officer appointed pursuant to the program re- 
quired by subsection (a) shall be appointed in a warrant 
officer grade or in a commissioned grade not higher 
than 0-3. Such officer may not be promoted above the 
grade of 0-3 unless the officer receives a baccalaureate 
degree in nursing. 

"(b) Report on Implementation. — Not later than 
April 1, 1990, the Secretary of Defense shall submit to 
the Committees on Armed Services of the Senate and 
House of Representatives a report on the actions taken 
by the Secretaries of the military departments to im- 
plement the program required by this section." 
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Ex. Ord. No. 13384. Assignment of Functions Relating 
to Original Appointments as Commissioned Offi- 
cers and Chief Warrant Officer Appointments in 
the Armed Forces 

Ex. Ord. No. 13384, July 27, 2005, 70 F.R. 43739, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including' section 301 of title 3, United States 
Code, it is hereby ordered as follows: 

Section 1. Assignment of Functions to the Secretary of 
Defense. The Secretary of Defense shall perform the 
functions of the President under the following' provi- 
sions of title 10, United States Code: 

(a) subsection 531(a)(1); and 

(b) the second sentence of subsection 571(b). 

Sec. 2. Reassignment of Functions Assigned. The Sec- 
retary of Defense may not reassign the functions as- 
signed to him by this order. 

Sec. 3. General Provisions, (a) Nothing in this order 
shall be construed to limit or otherwise affect the au- 
thority of the President as Commander in Chief of the 
Armed Forces of the United States, or under the Con- 
stitution and laws of the United States to nominate or 
to make or terminate appointments. 

(b) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce- 
able at law or in equity by any party against the 
United States, its departments, agencies, entities, offi- 
cers, employees or agents, or any other person. 

George W. Bush. 

§532. Qualifications for original appointment as 
a commissioned officer 

(a) Under regulations prescribed by the Sec- 
retary of Defense, an original appointment 
commissioned officer (other than as a commis- 
sioned warrant officer) in the Regular Army, 
Regular Navy, Regular Air Force, or Regular 
Marine Corps may be given only to a person 
who — 

(1) is a citizen of the United States; 

(2) is able to complete 20 years of active 
commissioned service before his sixty-second 
birthday; 

(3) is of good moral character; 

(4) is physically qualified for active service; 
and 

(5) has such other special qualifications as 
the Secretary of the military department con- 
cerned may prescribe by regulation. 

(b) (1) Original appointments in the Regular 
Army in the Medical Corps or Dental Corps, and 
original appointments in the Regular Air Force 
with a view to designation of an officer as a 
medical or dental officer, may be made in the 
grades of first lieutenant through colonel. Origi- 
nal appointments in the Regular Navy in the 
Medical Corps or Dental Corps may be made in 
the grades of lieutenant (junior grade) through 
captain. Such appointments may be made only 
from persons who are qualified doctors of medi- 
cine, osteopathy, or dentistry. 

(2) To be eligible for an original appointment 
as a medical officer, a doctor of osteopathy 
must — 

(A) be a graduate of a college of osteopathy 
whose graduates are eligible to be licensed to 
practice medicine or surgery in a majority of 
the States; 

(B) be licensed to practice medicine, surgery, 
or osteopathy in a State or in the District of 
Columbia; 



(C) under regulations prescribed by the Sec- 
retary of Defense, have completed a number of 
years of osteopathic and preosteopathic edu- 
cation equal to the number of years of medical 
and premedical education prescribed for per- 
sons entering recognized schools of medicine 
who become doctors of medicine and who 
would be qualified for an original appointment 
in the grade for which that person is being 
considered for appointment; and 

(D) have such other qualifications as the 
Secretary of the military department con- 
cerned prescribes after considering the recom- 
mendations, if any, of the Surgeon General of 
the armed force concerned. 

(c) Original appointments in the Regular Navy 
or Regular Marine Corps of officers designated 
for limited duty shall be made under section 5589 
or 5596 of this title. 

(d) (1) A person receiving an original appoint- 
ment as a medical or dental officer, as a chap- 
lain, or as an officer designated for limited duty 
in the Regular Navy or Regular Marine Corps is 
not subject to clause (2) of subsection (a). 

(2) A commissioned officer appointed in a med- 
ical skill other than as a medical officer or den- 
tal officer (as defined in regulations prescribed 
by the Secretary of Defense) is not subject to 
clause (2) of subsection (a). 

[(e) Repealed. Pub. L. 108-375, div. A, title V, 
§ 501(a)(1), Oct. 28, 2004, 118 Stat. 1872.] 

(f) The Secretary of Defense may waive the re- 
quirement of paragraph (1) of subsection (a) with 
respect to a person who has been lawfully admit- 
ted to the United States for permanent resi- 
dence, or for a United States national otherwise 
eligible for appointment cadet or mid- 

shipman under section 2107(a) of this title or as 
a cadet under section 2107a of this title, when 
the Secretary determines that the national se- 
curity so requires, but only for an original ap- 
pointment in a grade below the grade of major 
or lieutenant commander. 

(Added Pub. L. 96-513, title I, § 104(a), Dec. 12, 
1980, 94 Stat. 2845; amended Pub. L. 97-22, §3(b), 
July 10, 1981, 95 Stat. 124; Pub. L. 97-295, §1(7), 
Oct. 12, 1982, 96 Stat. 1289; Pub. L. 102-190, div. A, 
title V, §501, Dec. 5, 1991, 105 Stat. 1354; Pub. L. 
103-160, div. A, title V, §510, Nov. 30, 1993, 107 
Stat. 1648; Pub. L. 108-375, div. A, title V, 
§501(a)(l)-(3)(A), Oct. 28, 2004, 118 Stat. 1872; Pub. 
L. 109-163, div. A, title V, § 534(c), Jan. 6, 2006, 119 
Stat. 3248; Pub. L. 111-383, div. A, title V, § 501(a), 
Jan. 7, 2011, 124 Stat. 4206.) 

Amendments 

2011— Subsec. (d)(2). Pub. L. 111-383 struck out "re- 
serve" before "commissioned officer". 

2006— Subsec. (f). Pub. L. 109-163 inserted ", or for a 
United States national otherwise eligible for appoint- 
ment as a cadet or midshipman under section 2107(a) of 
this title or as a cadet under section 2107a of this 
title," after "for permanent residence". 

2004— Subsec. (a)(2). Pub. L. 108-375, § 501(a)(2), sub- 
stituted "sixty-second birthday" for "fifty-fifth birth- 
day". 

Subsec. (e). Pub. L. 108-375, § 501(a)(1), struck out sub- 
sec. (e) which read as follows: "After September 30, 
1996, no person may receive an original appointment as 
a commissioned officer in the Regular Army, Regular 
Navy, Regular Air Force, or Regular Marine Corps 
until that person has completed one year of service on 
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active duty as a commissioned officer (other than a 
warrant officer) of a reserve component." 

Subsec. (f). Pub. L. 108-375, § 501(a)(3)(A), added sub- 
sec, (f). 

1993— Subsec. (d). Pub. L. 103-160 designated existing 
provisions as par. (1) and added par. (2). 

1991— Subsec. (e). Pub. L. 102-190 added subsec. (e). 

1982 — Pub. L. 97-295 inserted "a" after "original ap- 
pointment as" in section catchline. 

1981— Subsec. (d). Pub. L. 97-22 substituted "medical 
or dental officer, as a chaplain, or as an officer des- 
ignated for limited duty in the Regular Navy or Regu- 
lar Marine Corps" for "medical officer or dental officer 
or as a chaplain". 

Effective Date of 2004 Amendment 

Amendment by section 501(a)(1) of Pub. L. 108-375 ef- 
fective on May 1, 2005, and amendment by section 
501(a)(2), (3)(A) of Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 

Appointment of Citizens of Northern Mariana 
Islands as Commissioned Officers 

Pub. L. 98-94, title X, §1006, Sept. 24, 1983, 97 Stat. 661, 
provided that a citizen of the Northern Mariana Islands 
who indicates in writing to a commissioned officer of 
the Armed Forces of the United States an intent to be- 
come a citizen, and not a national, of the United 
States, and who is otherwise qualified for military 
service under applicable laws and regulations, may be 
appointed as an officer in the Armed Forces of the 
United States, may be appointed or enrolled in the Sen- 
ior Reserve Officers' Training Corps program of any of 
the Armed Forces under chapter 103 of title 10, United 
States Code, and may be selected to be a participant in 
the Armed Forces Health Professions Scholarship pro- 
gram under chapter 105 of such title, and that this sec- 
tion shall expire upon the establishment of the Com- 
monwealth of the Northern Mariana Islands. The Com- 
monwealth was established as of 12:01 a.m., Nov. 4, 1986, 
see section 2(a), (b) of Proc. No. 5564, set out as a note 
under section 1801 of Title 48, Territories and Insular 
Possessions. 

§533. Service credit upon original appointment 
as a commissioned officer 

(a) (1) For the purpose of determining the grade 
and rank within grade of a person receiving an 
original appointment in a commissioned grade 
(other than a warrant officer grade) in the Regu- 
lar Army, Regular Navy, Regular Air Force, or 
Regular Marine Corps, such person shall be cred- 
ited at the time of such appointment with any 
active commissioned service (other than service 
as a commissioned warrant officer) that he per- 
formed in any armed force, the National Oceanic 
and Atmospheric Administration, or the Public 
Health Service before such appointment. 

(2) The Secretary of Defense shall prescribe 
regulations, which shall apply uniformly among 
the Army, Navy, Air Force, and Marine Corps, 
to authorize the Secretary of the military de- 
partment concerned to limit the amount of prior 
active commissioned service with which a per- 
son receiving an original appointment may be 
credited under paragraph (1), or to deny any 
such credit, in the case of a person who at the 
time of such appointment is credited with con- 
structive service under subsection (b). 

(b) (1) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the military 
department concerned shall credit a person who 
is receiving an original appointment in a com- 



missioned grade (other than a commissioned 
warrant officer grade) in the Regular Army, 
Regular Navy, Regular Air Force, or Regular 
Marine Corps and who has advanced education 
or training or special experience with construc- 
tive service for such education, training, or ex- 
perience as follows: 

(A) One year for each year of advanced edu- 
cation beyond the baccalaureate degree level, 
for persons appointed, designated, or assigned 
in officer categories requiring such advanced 
education or an advanced degree as a pre- 
requisite for such appointment, designation, 
or assignment. In determining the number of 
years of constructive service to be credited 
under this clause to officers in any profes- 
sional field, the Secretary concerned shall 
credit an officer with, but with not more than, 
the number of years of advanced education re- 
quired by a majority of institutions that 
award degrees in that professional field for 
completion of the advanced education or 
award of the advanced degree. 

(B) (1) Credit for any period of advanced edu- 
cation in a health profession (other than medi- 
cine and dentistry) beyond the baccalaureate 
degree level which exceeds the basic education 
criteria for appointment, designation, or as- 
signment, if such advanced education will be 
directly used by the armed force concerned. 

(ii) Credit for experience in a health profes- 
sion (other than medicine or dentistry), if 
such experience will be directly used by the 
armed force concerned. 

(C) Additional credit of (i) not more than 
one year for internship or equivalent graduate 
medical, dental, or other formal professional 
training required by the armed forces, and (ii) 
not more than one year for each additional 
year of such graduate-level training or experi- 
ence creditable toward certification in a spe- 
cialty required by the armed forces. 

(D) Additional credit, in unusual cases, 
based on special experience in a particular 
field. 

(E) Additional credit for experience as a phy- 
sician or dentist, if appointed as a medical or 
dental officer in the Army or Navy or, in the 
case of the Air Force, with a view to designa- 
tion as a medical or dental officer. 

(2) Except as authorized by the Secretary con- 
cerned in individual cases and under regulations 
prescribed by the Secretary of Defense in the 
case of a medical or dental officer, the amount 
of constructive service credited an officer under 
this subsection may not exceed the amount re- 
quired in order for the officer to be eligible for 
an original appointment in the grade of major in 
the Army, Air Force, or Marine Corps or lieu- 
tenant commander in the Navy. 

(3) Constructive service credited an officer 
under this subsection is in addition to any serv- 
ice credited that officer under subsection (a) and 
shall be credited at the time of the original ap- 
pointment of the officer. 

(c) Constructive service credited an officer 
under subsection (b) shall be used only for deter- 
mining the officer's — 

(1) initial grade as a regular officer; 

(2) rank in grade; and 

(3) service in grade for promotion eligibility. 
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(d) (1) Constructive service may not be credited 
under subsection (b) for education, training, or 
experience obtained while serving as a commis- 
sioned officer (other than a warrant officer) on 
active duty or in an active status. However, in 
the case of an officer who completes advanced 
education or receives an advanced degree while 
on active duty or in an active status and in less 
than the number of years normally required to 
complete such advanced education or receive 
such advanced degree, constructive service may, 
subject to regulations prescribed under sub- 
section (a)(2), be credited to the officer under 
subsection (b)(1)(A) to the extent that the num- 
ber of years normally required to complete such 
advanced education or receive such advanced de- 
gree exceeds the actual number of years in 
which such advanced education or degree is ob- 
tained by the officer. 

(2) A graduate of the United States Military 
Academy, the United States Naval Academy, or 
the United States Air Force Academy is not en- 
titled to service credit under this section for 
service performed, or education, training, or ex- 
perience obtained, before graduation from such 
Academy. 

(e) If the Secretary of Defense determines that 
the number of qualified judge advocates serving 
on active duty in the Army, Navy, Air Force, or 
Marine Corps in grades below major or lieuten- 
ant commander is critically below the number 
needed by such armed force in such grades, he 
may authorize the Secretary of the military de- 
partment concerned to credit any person receiv- 
ing an original appointment in the Judge Advo- 
cate General's Corps of the Army or Navy, or 
any person receiving an original appointment in 
the Air Force or Marine Corps with a view to 
designation as a judge advocate, with a period of 
constructive service in such an amount (in addi- 
tion to any period of service credited such per- 
son under subsection (b)(1)) as will result in the 
grade of such person being that of captain or, in 
the case of an officer of the Navy, lieutenant 
and the date of rank of such person being junior 
to that of all other officers of the same grade 
serving on active duty. 

(f) A reserve officer (other than a warrant offi- 
cer) who receives an original appointment as an 
officer (other than as a warrant officer) in the 
Regular Army, Regular Navy, Regular Air 
Force, or Regular Marine Corps shall — 

(1) in the case of an officer on the active- 
duty list immediately before that appoint- 
ment as a regular officer, be appointed in the 
same grade and with the same date of rank as 
the grade and date of rank held by the officer 
on the active-duty list immediately before the 
appointment; and 

(2) in the case of an officer not on the active- 
duty list immediately before that appoint- 
ment as a regular officer, be appointed in the 
same grade and with the same date of rank as 
the grade and date of rank which the officer 
would have held had the officer been serving 
on the active-duty list on the date of the ap- 
pointment as a regular officer. 

(Added Pub. L. 96-513, title I, § 104(a), Dec. 12, 
1980, 94 Stat. 2846; amended Pub. L. 97-22, §3(c), 
July 10, 1981, 95 Stat. 125; Pub. L. 98-94, title X, 
§ 1007(c)(1), Sept. 24, 1983, 97 Stat. 662; Pub. L. 



100-180, div. A, title VII, § 714(a), Dec. 4, 1987, 101 
Stat. 1112; Pub. L. 103-160, div. A, title V, § 509(a), 
Nov. 30, 1993, 107 Stat. 1647.) 

Amendments 

1993— Subsec. (b)(1)(A). Pub. L. 103-160, § 509(a)(1), in 
second sentence, substituted "In determining" for "Ex- 
cept as provided in clause (E), in determining" and "ad- 
vanced education required" for "postsecondary edu- 
cation in excess of four that are required". 

Subsec. (b)(1)(E), (F). Pub. L. 103-160, § 509(a)(2), (3), 
redesignated subpar. (F) as (E) and struck out former 
subpar. (E) which read as follows: "Additional credit of 
one year for advanced education in a health profession 
if the number of years of baccalaureate education com- 
pleted by 75 percent or more of the students entering 
advanced training in that health profession exceeds, by 
one or more, the minimum number of years of pre- 
professional education required by a majority of insti- 
tutions which award degrees in that health profession. 
The percentage of such persons shall be computed on an 
annual basis for each health profession from the data 
for the year in which the person being appointed, des- 
ignated, or assigned was admitted to a professional 
school. However, a person may not receive additional 
credit under this clause if the amount of his bacca- 
laureate education does not exceed, by one or more, the 
minimum number of years of preprofessional education 
required by a majority of institutions which award de- 
grees for that health profession, determined on the 
basis prescribed in the preceding sentence." 

1987— Subsec. (b)(1)(B). Pub. L. 100-180 designated ex- 
isting provisions as el. (i) and added el. (ii). 

1983— Subsec. (a)(1). Pub. L. 98-94 inserted ", the Na- 
tional Oceanic and Atmospheric Administration, or the 
Public Health Service". 

1981— Subsec. (b)(1)(A). Pub. L. 97-22, § 3(c)(1), inserted 
", designated, or assigned" in first sentence after "per- 
sons appointed" and substituted "Except as provided in 
clause (E), in determining the number of years of con- 
structive service to be credited under this clause to of- 
ficers in any professional field, the Secretary concerned 
shall credit an officer with, but with not more than, 
the number of years of postsecondary education in ex- 
cess of four that are required by a majority of institu- 
tions that award degrees in that professional field for 
completion of the advanced education or award of the 
advanced degree" for "(Except as provided in clause 
(E), in determining the years of constructive service 
under this clause, the Secretary concerned shall grant 
credit for only the number of years normally required 
to complete the advanced education or receive the ad- 
vanced degree". 

Subsec. (b)(1)(B). Pub. L. 97-22, § 3(c)(2), substituted 
"appointment, designation, or assignment, if such ad- 
vanced education" for "appointment as an officer, if 
such advanced education". 

Subsec. (b)(1)(E). Pub. L. 97-22, § 3(c)(3), substituted 
"person being appointed, designated, or assigned was 
admitted" for "person being appointed was admitted". 

Subsec. (d)(1). Pub. L. 97-22, § 3(c)(4), inserted provi- 
sion that, in the case of an officer who completes ad- 
vanced education or receives an advanced degree while 
on active duty or in an active status and in less than 
the number of years normally required to complete 
such advanced education or receive such advanced de- 
gree, constructive service may, subject to regulations 
prescribed under subsection (a)(2), be credited to the of- 
ficer under subsection (b)(1)(A) to the extent that the 
number of years normally required to complete such 
advanced education or receive such advanced degree ex- 
ceeds the actual number of years in which such ad- 
vanced education or degree is obtained by the officer. 

Subsec. (f). Pub. L. 97-22, § 3(c)(5), substituted "A re- 
serve officer (other than a warrant officer) who receives 
an original appointment as an officer (other than as a 
warrant officer) in the Regular Army, Regular Navy, 
Regular Air Force, or Regular Marine Corps shall (1) in 
the case of an officer on the active-duty list imme- 
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diately before that appointment as a regular officer, be 
appointed in the same grade and with the same date of 
rank as the grade and date of rank held by the officer 
on the active-duty list immediately before the appoint- 
ment; and (2) in the case of an officer not on the active- 
duty list immediately before that appointment 
regular officer, be appointed in the same grade and 
with the same date of rank as the grade and date of 
rank which the officer would have held had the officer 
been serving on the active-duty list on the date of the 
appointment as a regular officer" for "An officer of a 
reserve component who receives an original appoint- 
ment as an officer (other than a warrant officer) in the 
Regular Army, Regular Navy, Regular Air Force, or 
Regular Marine Corps shall be appointed in the grade 
and with the date of rank to which he would have been 
entitled had he been serving on active duty as an offi- 
cer of a reserve component on the date of such original 
appointment as a regular officer". 

Ratification of Service Credit Awarded Prior to 
November 30, 1993 

Pub. L. 103-160, div. A, title V, § 509(e), Nov. 30, 1993, 
107 Stat. 1648, provided that: "To the extent that serv- 
ice credit awarded before the date of the enactment of 
this Act [Nov. 30, 1993] under section 533, 3353, 5600, or 
8353 of title 10, United States Code, based on advanced 
education in medicine or dentistry was awarded con- 
sistent with that section as amended by this section 
(whether or not properly awarded under that section as 
in effect before such amendment), the awarding of that 
service credit is hereby ratified." 

Transition Provision Under Defense Officer 
Personnel Management Act 

For savings provision relating to constructive service 
previously granted, see section 625 of Pub. L. 96-513, set 
out as a note under section 611 of this title. 

§541. Graduates of the United States Military, 
Naval, and Air Force Academies 

(a) Notwithstanding any other provision of 
law, each cadet at the United States Military 
Academy or the United States Air Force Acad- 
emy, and each midshipman at the United States 
Naval Academy, is entitled, before graduating 
from that Academy, to state his preference for 
appointment, upon graduation, as a commis- 
sioned officer in either the Army, Navy, Air 
Force, or Marine Corps. 

(b) With the consent of the Secretary of the 
military department administering the Acad- 
emy from which the cadet or midshipman is to 
be graduated, and of the Secretary of the mili- 
tary department having jurisdiction over the 
armed force for which that graduate stated his 
preference, the graduate is entitled to be accept- 
ed for appointment in that armed force. How- 
ever, not more than 12V2 percent of any graduat- 
ing class at an Academy may be appointed in 
armed forces not under the jurisdiction of the 
military department administering that Acad- 
emy. 

(c) The Secretary of Defense shall, by regula- 
tion, provide for the equitable distribution of 
appointments in cases where more than I2V2 per- 
cent of the graduating class of any Academy re- 
quest appointment in armed forces not under 
the jurisdiction of the military department ad- 
ministering that Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 19.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


541(a) 


10:1092c-l(a) (1st 59 words 


Apr. 1, 1954, ch. 127, §8. 68 




of 1st SGntsncG). 






10:1856(a) (1st 59 words of 






1st sentence). 






34:1057-l(a) (1st 59 words 






of 1st sentence). 




541(b) 


10:1092c-l(a) (1st sen- 
tence, less 1st 59 
words). 

10:1856(a) (1st sentence, 
less 1st 59 words). 

34:1057-l(a) (1st sentence, 
less 1st 59 words). 




541(c) 


10:1092c-l (less (a)). 
10:1856 (less (a)). 
34:1057-1 (less (a)). 





In subsection (a), the words "is entitled * * * to" are 
substituted for the words "shall * * * be afforded an op- 
portunity to". 

In subsection (b), the words "is entitled" are sub- 
stituted for the word "shall". 

In subsection (c), the words "and fair" are omitted as 
surplusage. 10:1092c-l(c), 10:1856(c), and 34:1057-l(c) are 
omitted as covered by section 51(a) of the bill. 

Effective Date 

Section 52(a) of act Aug. 10, 1956, provided that: "Sec- 
tion 541 of title 10, United States Code, enacted by sec- 
tion 1 of this Act, takes effect (1) in the year in which 
the initial class graduates from the United States Air 
Force Academy, or (2) upon the rescission of the agree- 
ment under which graduates of the United States Mili- 
tary Academy and the United States Naval Academy 
may volunteer for appointment in the Air Force, 
whichever is earlier." 

Appointment of United States Military Academy 
Graduates in Air Force 

Act Aug. 10, 1956, ch. 1041, §44, 70A Stat. 637, provided 
that a cadet who had graduated from the United States 
Military Academy could, upon graduation and before 
the effective date of section 541 of this title, be ap- 
pointed a second lieutenant in the Regular Air Force, 
and set forth provisions relating to date of appoint- 
ment, service credit, rank among graduates, and in- 
crease in authorized strength. 

[§§555 to 565. Repealed. Pub. L. 102-190, div. A, 
title XI, § 1112(a), Dec. 5, 1991, 105 Stat. 1492] 

Section 555, acts Aug. 10, 1956, ch. 1041, 70A Stat. 20; 
Sept. 7, 1962, Pub. L. 87-649, §§ 6(f)(2), 14c(2), 76 Stat. 494, 
501; July 30, 1977, Pub. L. 95-79, title III, § 302(a)(4), 91 
Stat. 326; Nov. 8, 1985, Pub. L. 99-145, title V, § 531(a), 
title XIII, § 1303(a)(5), 99 Stat. 633, 739, related to war- 
rant officer grades. See section 571(a) and (b) of this 
title. 

Section 556, act Aug. 10, 1956, ch. 1041, 70A Stat. 20, re- 
lated to credit for service of persons originally ap- 
pointed in regular warrant officer grades under section 
555 of this title. See section 572 of this title. 

Section 557, act Aug. 10, 1956, ch. 1041, 70A Stat. 20, re- 
lated to qualifications for promotion of regular warrant 
officers. 

Section 558, act Aug. 10, 1956, ch. 1041, 70A Stat. 20, re- 
lated to appointment of selection boards to consider 
promotions of regular warrant officers. See section 
573(a), (b), (e), and (f) of this title. 

Section 559, act Aug. 10, 1956, ch. 1041, 70A Stat. 21, re- 
lated to eligibility of regular warrant officers for pro- 
motion. 

Section 560, acts Aug. 10, 1956, ch. 1041, 70A Stat. 21; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(3), 72 Stat. 1564, re- 
lated to selection procedure for promotion of warrant 
officers. See section 576(a) to (e) of this title. 

Section 561, act Aug. 10, 1956, ch. 1041, 70A Stat. 22, re- 
lated to effect of failure of selection of regular warrant 
officers for promotion. See section 577 of this title. 
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Section 562, act Aug. 10, 1956, ch. 1041, 70A Stat. 22, re- 
lated to disapproval of promotion of regular warrant of- 
ficers by Secretary concerned, President, or Senate. 
See section 579 of this title. 

Section 563, act Aug. 10, 1956, ch. 1041, 70A Stat. 22, re- 
lated to effective date of promotion of regular warrant 
officer. 

Section 564, acts Aug. 10, 1956, ch. 1041, 70A Stat. 22; 
Sept. 7, 1962, Pub. L. 87-649, § 6(f)(3), 76 Stat. 494; Nov. 2, 
1966, Pub. L. 89-718, §3, 80 Stat. 1115; Dec. 12, 1980, Pub. 
L. 96-513, title V, §501(6), 94 Stat. 2907, related to effect 
of second failure of promotion for regular warrant offi- 
cers. See section 580(a) to (d) of this title. 

Section 565, act Aug. 10, 1956, ch. 1041, 70A Stat. 24, re- 
lated to suspension of laws for promotion or mandatory 
retirement or separation of regular warrant officers 
during war or emergency. 

Effective Date of Repeal 

Repeal effective Feb. 1, 1992, see section 1132 of Pub. 
L. 102-190, set out as an Effective Date of 1991 Amend- 
ment note under section 521 of this title. 

Preservation op Existing Law for Coast Guard 

Pub. L. 102-190, div. A, title XI, § 1125(a), Dec. 5, 1991, 
105 Stat. 1505, provided that sections 555 to 565 of this 
title, as in effect on the day before Feb. 1, 1992, would 
continue to apply to the Coast Guard on and after that 
date, prior to repeal by Pub. L. 103-337, div. A, title V, 
§ 541(f)(1), Oct. 5, 1994, 108 Stat. 2766. 

CHAPTER 33A— APPOINTMENT, PROMOTION, 
AND INVOLUNTARY SEPARATION AND RE- 
TIREMENT FOR MEMBERS ON THE WAR- 
RANT OFFICER ACTD7E-DUTY LIST 



Sec. 

571. Warrant officers: grades. 

572. Warrant officers: original appointment; serv- 

ice credit. 

573. Convening of selection boards. 

574. Warrant officer active-duty lists; competitive 

categories; number to be recommended for 
promotion; promotion zones. 

575. Recommendations for promotion by selection 

boards. 

576. Information to be furnished to selection 

boards; selection procedures. 

577. Promotions: effect of failure of selection for. 

578. Promotions: how made; effective date. 

579. Removal from a promotion list. 

580. Regular warrant officers twice failing of se- 

lection for promotion: involuntary retire- 
ment or separation. 
580a. Enhanced authority for selective early dis- 
charges. 

581. Selective retirement. 

582. Warrant officer active-duty list: exclusions. 

583. Definitions. 



Amendments 

1993— Pub. L. 103-160, div. A, title V, § 504(b), Nov. 30, 
1993, 107 Stat. 1645, added item 580a. 

1992— Pub. L. 102-484, div. A, title X, §1052(6), Oct. 23, 
1992, 106 Stat. 2499, inserted "to be" after "Informa- 
tion" in item 576 and substituted "Promotions:" for 
"Promotions;" in item 578. 

§571. Warrant officers: grades 

(a) The regular warrant officer grades in the 
armed forces corresponding to the pay grades 
prescribed for warrant officers by section 201(b) 
of title 37 are as follows: 

Warrant officer grade: 
Chief warrant officer, W-5. 
Chief warrant officer, W-4. 
Chief warrant officer, W-3. 



Chief warrant officer, W-2. 
Warrant officer, W-l. 

(b) Appointments in the grade of regular war- 
rant officer, W-l, shall be made by warrant, ex- 
cept that with respect to an armed force under 
the jurisdiction of the Secretary of a military 
department, the Secretary concerned may pro- 
vide by regulation that appointments in that 
grade in that armed force shall be made by com- 
mission. Appointments in regular chief warrant 
officer grades shall be made by commission by 
the President, and appointments (whether by 
warrant or commission) in the grade of regular 
warrant officer, W-l, shall be made by the Presi- 
dent, except that appointments in that grade in 
the Coast Guard shall be made by the Secretary 
concerned. 

(c) An appointment may not be made in any of 
the armed forces in the regular warrant officer 
grade of chief warrant officer, W-5, if the ap- 
pointment would result in more than 5 percent 
of the warrant officers of that armed force on 
active duty being in the grade of chief warrant 
officer, W-5. In computing the limitation pre- 
scribed in the preceding sentence, there shall be 
excluded warrant officers described in section 
582 of this title. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1493; amended Pub. L. 
102-484, div. A, title X, §1052(2), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 103-337, div. A, title V, 
§ 541(a)(2), Oct. 5, 1994, 108 Stat. 2764; Pub. L. 
111-383, div. A, title V, § 502(a), Jan. 7, 2011, 124 
Stat. 4207.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 555 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

Amendments 

2011— Subsec. (b). Pub. L. 111-383 substituted 
", except that with respect to an armed force under the 
jurisdiction of the Secretary of a military department, 
the Secretary concerned may provide by regulation 
that appointments in that grade in that armed force 
shall be made by commission" for "by the Secretary 
concerned" and inserted ", and appointments (whether 
by warrant or commission) in the grade of regular war- 
rant officer, W-l, shall be made by the President, ex- 
cept that appointments in that grade in the Coast 
Guard shall be made by the Secretary concerned" after 
"commission by the President". 

1994 — Subsec. (a). Pub. L. 103-337 substituted "armed 
forces" for "Army, Navy, Air Force, and Marine 
Corps". 

1992 — Subsec. (a). Pub. L. 102-484 inserted a period at 
end of each item in table. 

Effective Date of 1994 Amendment 

Section 541(h) of Pub. L. 103-337 provided that: "This 
section [enacting section 215 of Title 14, Coast Guard, 
amending this section, sections 573 to 576, 580, 580a, 581, 
and 583 of this title, and sections 41, 214, 286a, and 334 
of Title 14, repealing sections 212 and 213 of Title 14, en- 
acting provisions set out as notes under this section, 
and repealing a provision set out as a note under 
former section 555 of this title] and the amendments 
made by this section shall take effect on the first day 
of the fourth month beginning after the date of the en- 
actment of this Act [Oct. 5, 1994]." 

Effective Date 

Chapter effective Feb. 1, 1992, see section 1132 of Pub. 
L. 102-190, set out as an Effective Date of 1991 Amend- 
ment note under section 521 of this title. 
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Short Title 

Section 1101 of title XI of Pub. L. 102-190 provided 
that: "This title [enacting this chapter and section 742 
of this title, amending sections 521, 522, 597, 598 [now 
12242], 603, 628, 644, 741, 1166, 1174, 1305, 1406, 5414, 5457, 
5458, 5501 to 5503, 5596, 5600, 5665, 6389, and 6391 of this 
title, sections 286a and 334 of Title 14, Coast Guard, and 
sections 201, 301, 301c, 305a, and 406 of Title 37, Pay and 
Allowances of the Uniformed Services, repealing sec- 
tions 555 to 565, 602, and 745 of this title, and enacting 
provisions set out as notes under this section, sections 
521 and 555 of this title, and section 1009 of Title 37] 
may be cited as the 'Warrant Officer Management 
Act'." 

TRANSITION AND SAVINGS PROVISIONS 

Section 541(c), (d) of Pub. L. 103-337, as amended by 
Pub. L. 104-106, div. A, title XV, § 1504(a)(3), Feb. 10, 
1996, 110 Stat. 513, provided that: 

"(c) TRANSITION FOR CERTAIN REGULAR WARRANT OF- 
FICERS Serving in a Higher Temporary Grade Below 
Chief Warrant Officer, W-5. — (1) A regular warrant 
officer of the Coast Guard who on the effective date of 
this section [see Effective Date of 1994 Amendment note 
above] is on active duty and — 

"(A) is serving in a temporary grade below chief 
warrant officer, W-5, that is higher than that warrant 
officer's permanent grade; 

"(B) is on a list of officers recommended for pro- 
motion to a temporary grade below chief warrant of- 
ficer, W-5; or 

"(C) is on a list of officers recommended for pro- 
motion to a permanent grade higher than the grade 
in which that warrant officer is serving; 
shall be considered to have been recommended by a 
board convened under section 573 of title 10, United 
States Code, as amended by subsection (b), for pro- 
motion to the permanent grade equivalent to the grade 
in which that warrant officer is serving or for which 
that warrant officer has been recommended for pro- 
motion, as the case may be. 

"(2) An officer referred to in subparagraph (A) of 
paragraph (1) who is not promoted to the grade to 
which that warrant officer is considered under such 
subsection to have been recommended for promotion 
because that officer's name is removed from a list of of- 
ficers who are considered under such paragraph to have 
been recommended for promotion shall be considered 
by a board convened under section 573 of title 10, 
United States Code, as amended by subsection (b), for 
promotion to the permanent grade equivalent to the 
temporary grade in which that warrant officer was 
serving on the effective date of this section as if that 
warrant officer were serving in the permanent grade. 

"(3) The date of rank of an officer referred to in para- 
graph (1)(A) who is promoted to the grade in which that 
warrant officer is serving on the effective date of this 
section is the date of that officer's temporary appoint- 
ment in that grade. 

"(d) TRANSITION FOR CERTAIN RESERVE WARRANT OF- 
FICERS Serving in a Higher Temporary Grade Below 
Chief Warrant Officer, W-5. — (1)(A) Except as pro- 
vided in paragraph (2), a reserve warrant officer of the 
Coast Guard who on the effective date of this section 
[see Effective Date of 1994 Amendment note above] is 
subject to placement on the warrant officer active-duty 
list and who — 

"(i) is serving in a temporary grade below chief 
warrant officer, W-5, that is higher than that warrant 
officer's permanent grade; or 

"(ii) is on a list of warrant officers recommended 
for promotion to a temporary grade below chief war- 
rant officer, W-5, that is the same as or higher than 
that warrant officer's permanent grade; 
shall be considered to have been recommended by a 
board convened under section 598 [now 12242] of title 10, 
United States Code, for promotion to the permanent 
grade equivalent to the grade in which the warrant offi- 
cer is serving or for which that warrant officer has been 
recommended for promotion, as the case may be. 



"(B) The date of rank of a warrant officer referred to 
in subparagraph (A)(i) who is promoted to the grade in 
which that warrant officer is considered under such 
subparagraph to have been recommended for promotion 
is the date of the temporary appointment of that war- 
rant officer in that grade. 

"(2) A reserve warrant officer of the Coast Guard who 
on the effective date of this section — 

"(A) is subject to placement on the warrant officer 

active-duty list; 
"(B) is serving on active duty in a temporary grade; 

and 

"(C) holds a permanent grade higher than the tem- 
porary grade in which that warrant officer is serving; 
shall while continuing on active duty retain such tem- 
porary grade and shall be considered for promotion to 
a grade equal to or lower than the permanent grade as 
if such temporary grade is a permanent grade. If such 
warrant officer is recommended for promotion, the ap- 
pointment of that warrant officer to such grade shall 
be a temporary appointment." 

Part B (§§ 1121-1124) of title XI of Pub. L. 102-190 pro- 
vided that: 

"SEC. 1121. TRANSITION FOR CERTAIN REGULAR 
WARRANT OFFICERS SERVING IN A HIGHER 
TEMPORARY GRADE BELOW CHIEF WARRANT 
OFFICER, W-5. 
"(a) Certain Officers To Be Considered as Rec- 
ommended for Promotion. — A regular warrant officer 
of the Armed Forces (other than the Coast Guard) who 
on the effective date of this title [Feb. 1, 1992] is on ac- 
tive duty and — 

"(1) is serving in a temporary grade below chief 
warrant officer, W-5, that is higher than his perma- 
nent grade; 

"(2) is on a list of officers recommended for pro- 
motion to a temporary grade below chief warrant of- 
ficer, W-5; or 

"(3) is on a list of officers recommended for pro- 
motion to a permanent grade higher than the grade 
in which he is serving; 
shall be considered to have been recommended by a 
board convened under section 573 of title 10, United 
States Code, as added by this title, for promotion to 
the permanent grade equivalent to the grade in which 
he is serving or for which he has been recommended for 
promotion, as the case may be. 

"(b) Board Consideration for Officers Removed 
From Promotion List. — An officer referred to in para- 
graph (1) of subsection (a) who is not promoted to the 
grade to which he is considered under such subsection 
to have been recommended for promotion because his 
name is removed from a list of officers who are consid- 
ered under such paragraph to have been recommended 
for promotion shall be considered by a board convened 
under section 573 of title 10, United States Code, as 
amended by this title, for promotion to the permanent 
grade equivalent to the temporary grade in which he 
was serving on the effective date of this title as if he 
were serving in his permanent grade. 

"(c) Date of Rank. — The date of rank of an officer re- 
ferred to in subsection (a)(1) who is promoted to the 
grade in which he is serving on the effective date of 
this title is the date of his temporary appointment in 
that grade. 

"SEC. 1122. TRANSITION FOR CERTAIN RESERVE 
WARRANT OFFICERS SERVING IN A HIGHER 
TEMPORARY GRADE BELOW CHIEF WARRANT 
OFFICER, W-5. 
"(a) Certain Officers To Be Considered as Rec- 
ommended for Promotion. — (1) Except as provided in 
subsection (b), a reserve warrant officer of the Armed 
Forces (other than the Coast Guard) who on the effec- 
tive date of this title [Feb. 1, 1992] is subject to place- 
ment on the warrant officer active-duty list and who — 
"(A) is serving in a temporary grade below chief 
warrant officer, W-5, that is higher than his perma- 
nent grade; or 

"(B) is on a list of warrant officers recommended 
for promotion to a temporary grade below chief war- 
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rant officer, W-5, that is the same as or higher than 

his permanent grade; 
shall be considered to have been recommended by a 
board convened under section 598 [now 12242] of title 10, 
United States Code, for promotion to the permanent 
grade equivalent to the grade in which he is serving or 
for which he has been recommended for promotion, as 
the case may be. 

"(2) The date of rank of a warrant officer referred to 
in paragraph (1)(A) who is promoted to the grade in 
which he is considered under such paragraph to have 
been recommended for promotion is the date of his 
temporary appointment in that grade. 

"(b) Reserves on Active Duty. — A reserve warrant 
officer who on the effective date of this title — 

"(1) is subject to placement on the warrant officer 

active-duty list; 

"(2) is serving on active duty in a temporary grade; 

and 

"(3) holds a permanent grade higher than the tem- 
porary grade in which he is serving, 
shall while continuing on active duty retain such tem- 
porary grade and shall be considered for promotion to 
a grade equal to or lower than his permanent grade as 
if such temporary grade is a permanent grade. If such 
warrant officer is recommended for promotion, his ap- 
pointment to such grade shall be a temporary appoint- 
ment. 

"SEC. 1123. CONTINUATION OF CERTAIN TEM- 
PORARY APPOINTMENTS OF NAVY AND MA- 
RINE CORPS WARRANT OFFICERS. 
"A warrant officer of the Navy or Marine Corps who, 
on the effective date of this title [Feb. 1, 1992], is sub- 
ject to placement on the warrant officer active-duty 
list and who — 

"(1) was appointed as a temporary warrant officer 
under section 5596 of title 10, United States Code, and 
"(2) has retained a permanent enlisted status, 
shall, while continuing on active duty, retain such tem- 
porary status and grade. Such an officer shall be con- 
sidered for promotion to a higher warrant officer grade 
under this title [see Short Title note above] as if that 
temporary grade is a permanent grade. If the officer is 
recommended for promotion, the officer's appointment 
to that grade shall be a temporary appointment. 
"SEC. 1124. SAVINGS PROVISION FOR CERTAIN 
REGULAR ARMY WARRANT OFFICERS FACING 
MANDATORY RETIREMENT FOR LENGTH OF 
SERVICE. 

"(a) Savings Provision.— Subject to subsection (b), a 
regular warrant officer of the Army who on the effec- 
tive date of this title [Feb. 1, 1992]— 

"(1) is a permanent regular chief warrant officer; or 
"(2) is on a list of officers recommended for pro- 
motion to a regular chief warrant officer grade, 
may be retained on active duty until he completes 30 
years of active service or 24 years of active warrant of- 
ficer service, whichever is later, that could be credited 
to him under section 511 of the Career Compensation 
Act of 1949 (70 Stat. 114) [act Oct. 12, 1949, formerly set 
out as a note under section 580 of this title] (as in effect 
on the day before the effective date of this part [Feb. 
1, 1992]), and then be retired under the appropriate pro- 
vision of title 10, United States Code, on the first day 
of the month after the month in which he completes 
that service. 

"(b) Exceptions. — Subsection (a) does not apply to a 
regular warrant officer who — 

"(1) is sooner retired or separated under another 
provision of law; 

"(2) is promoted to the regular grade of chief war- 
rant officer, W-5; or 

"(3) is continued on active duty under section 580(e) 
of title 10, United States Code, as added by this 
title." 

Delegation of Functions 

Functions of President under second sentence of sub- 
sec, (b) of this section delegated to Secretary of De- 



fense by section 1(b) of Ex. Ord. No. 13384, July 27, 2005, 
70 F.R. 43739, set out as a note under section 531 of this 
title. 

Establishment of Permanent Grade of Chief 
Warrant Officer, W-5 

Section 541(a)(1) of Pub. L. 103-337 provided that: 
"The grade of chief warrant officer, W-5, is hereby es- 
tablished in the Coast Guard." 

[For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

Section 1111(a) of Pub. L. 102-190 provided that: "The 
grade of chief warrant officer, W-5, is hereby estab- 
lished in the Army, Navy, Air Force, and Marine 
Corps." 

§572. Warrant officers: original appointment; 
service credit 

For the purposes of promotion, persons origi- 
nally appointed in regular or reserve warrant of- 
ficer grades shall be credited with such service 
as the Secretary concerned may prescribe. How- 
ever, such a person may not be credited with a 
period of service greater than the period of ac- 
tive service performed in the grade, or pay grade 
corresponding to the grade, in which so ap- 
pointed, or in any higher grade or pay grade. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1493.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 556 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

§ 573. Convening of selection boards 

(a) (1) Whenever the Secretary concerned deter- 
mines that the needs of the service so require, 
he shall convene a selection board to rec- 
ommend for promotion to the next higher war- 
rant officer grade warrant officers on the war- 
rant officer active-duty list who are in the grade 
of chief warrant officer, W-2, chief warrant offi- 
cer, W-3, or chief warrant officer, W-4. 

(2) Warrant officers serving on the warrant of- 
ficer active-duty list in the grade of warrant of- 
ficer, W-l, shall be promoted to the grade of 
chief warrant officer, W-2, in accordance with 
regulations prescribed by the Secretary con- 
cerned. Such regulations shall require that an 
officer have served not less than 18 months on 
active duty in the grade of warrant officer, W-l, 
before promotion to the grade of warrant officer, 
W-2. 

(b) A selection board shall consist of five or 
more officers who are on the active-duty list of 
the same armed force as the warrant officers 
under consideration by the board. At least five 
members of a selection board must be serving in 
a permanent grade above major or lieutenant 
commander. The Secretary concerned may ap- 
point warrant officers, senior in grade to those 
under consideration, as additional members of 
the selection board. If warrant officers are ap- 
pointed members of the selection board and if 
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competitive categories have been established by 
the Secretary under section 574(b) of this title, 
at least one must be appointed from each war- 
rant officer competitive category under consid- 
eration by the board, unless there is an insuffi- 
cient number of warrant officers in the competi- 
tive category concerned who are senior in grade 
to those under consideration and qualified, as 
determined by the Secretary concerned, to be 
appointed as additional members of the board. 

(c) The Secretary concerned may convene se- 
lection boards to recommend regular warrant of- 
ficers for continuation on active duty under sec- 
tion 580 of this title and for retirement under 
section 581 of this title. 

(d) When reserve warrant officers of one of the 
armed forces are to be considered by a selection 
board convened under subsection (a), the mem- 
bership of the board shall, if practicable, include 
at least one reserve officer of that armed force, 
with the exact number of reserve officers to be 
determined by the Secretary concerned. 

(e) No officer may serve on two consecutive 
boards under this section, if the second board 
considers any warrant officer who was consid- 
ered by the first board. 

(f) The Secretary concerned shall prescribe all 
other matters relating to the functions and du- 
ties of the boards, including the number of mem- 
bers constituting a quorum, and instructions 
concerning notice of convening of boards and 
communications with boards. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1493; amended Pub. L. 
103-337, div. A, title V, § 541(b)(1), Oct. 5, 1994, 108 
Stat. 2764; Pub. L. 104-106, div. A, title XV, 
§ 1503(a)(5), Feb. 10, 1996, 110 Stat. 511.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 558 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

Amendments 

1996— Subsec. (a)(2). Pub. L. 104-106 substituted "ac- 
tive-duty list" for "active duty list". 

1994— Subsec. (a)(1). Pub. L. 103-337, § 541(b)(1)(A), sub- 
stituted "Secretary concerned" for "Secretary of a 
military department". 

Subsec. (a)(2). Pub. L. 103-337, § 541(b)(1)(B), struck 
out "of the military department" after "Secretary". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective on the first 
day of the fourth month beginning- after Oct. 5, 1994, see 
section 541(h) of Pub. L. 103-337, set out as a note under 
section 571 of this title. 

§ 574. Warrant officer active-duty lists; competi- 
tive categories; number to be recommended 
for promotion; promotion zones 

(a) The Secretary concerned shall maintain for 
each armed force under the jurisdiction of that 
Secretary a single list of all warrant officers 
(other than warrant officers described in section 
582 of this title) who are on active duty. 

(b) The Secretary concerned may establish 
competitive categories for promotion. Warrant 
officers in the same competitive category shall 
compete among themselves for promotion. 

(c) Before convening a selection board under 
section 573 of this title, the Secretary concerned 



shall determine for each grade (or grade and 
competitive category) to be considered by the 
board the following: 

(1) The maximum number of warrant officers 
to be recommended for promotion. 

(2) A promotion zone for warrant officers on 
the warrant officer active-duty list. 

(d) The position of a warrant officer on the 
warrant officer active-duty list shall be deter- 
mined as follows: 

(1) Warrant officers shall be carried in the 
order of seniority of the grade in which they 
are serving on active duty. 

(2) Warrant officers serving in the same 
grade shall be carried in the order of their 
rank in that grade. 

(3) A warrant officer on the warrant officer 
active-duty list who receives a temporary ap- 
pointment or a temporary assignment in a 
grade other than a warrant officer grade or 
chief warrant officer grade shall retain his po- 
sition on the warrant officer active-duty list 
while so serving. 

(e) A chief warrant officer may not be consid- 
ered for promotion to the next higher grade 
under this chapter until the officer has com- 
pleted two years of service on active duty in the 
grade in which the officer is serving. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1494; amended Pub. L. 
102-484, div. A, title X, §1052(3), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 103-337, div. A, title V, 
§ 541(b)(2), Oct. 5, 1994, 108 Stat. 2764; Pub. L. 
104-201, div. A, title V, § 506(a), Sept. 23, 1996, 110 
Stat. 2512.) 

Amendments 

1996— Subsec. (e). Pub. L. 104-201 substituted "two 
years of service" for "three years of service". 

1994— Subsecs. (a), (b). Pub. L. 103-337 substituted 
"Secretary concerned" for "Secretary of each military 
department". 

1992— Subsec. (d)(3). Pub. L. 102-484 substituted "ac- 
tive-duty list" for "active duty list" before "while". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective on the first 
day of the fourth month beginning after Oct. 5, 1994, see 
section 541(h) of Pub. L. 103-337, set out as a note under 
section 571 of this title. 

§575. Recommendations for promotion by selec- 
tion boards 

(a) A selection board convened under section 
573(a) of this title shall recommend for pro- 
motion to the next higher grade those warrant 
officers considered by the board whom the 
board, giving due consideration to the needs of 
the armed force concerned for warrant officers 
with particular skills, considers best qualified 
for promotion within each grade (or grade and 
competitive category) considered by the board. 

(b) (1) In the case of a selection board to con- 
sider warrant officers for selection for pro- 
motion to the grade of chief warrant officer, 
W-3, chief warrant officer, W-4, or chief warrant 
officer, W-5, the Secretary concerned shall es- 
tablish the number of warrant officers that the 
selection board may recommend from among 
warrant officers being considered from below the 
promotion zone within each grade (or grade and 
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competitive category). The number of warrant 
officers recommended for promotion from below 
the promotion zone does not increase the maxi- 
mum number of warrant officers which the 
board is authorized under section 574 of this title 
to recommend for promotion. 

(2) The number of officers recommended for 
promotion from below the promotion zone may 
not exceed 10 percent of the total number rec- 
ommended, except that the Secretary of Defense 
and the Secretary of Homeland Security, when 
the Coast Guard is not operating- as a service in 
the Navy, may authorize such percentage to be 
increased to not more than 15 percent. If the 
number determined under this subsection with 
respect to a promotion zone within a grade (or 
grade and competitive category) is less than 
one, the board may recommend one such officer 
for promotion from below the zone within that 
grade (or grade and competitive category). 

(c) A selection board convened under section 
573(a) of this title may not recommend a war- 
rant officer for promotion unless — 

(1) the officer receives the recommendation 
of a majority of the members of the board; and 

(2) a majority of the members of the board 
find that the officer is fully qualified for pro- 
motion. 

(d) Each time a selection board is convened 
under section 573(a) of this title to consider war- 
rant officers in a competitive category for pro- 
motion to the next higher grade, each warrant 
officer in the promotion zone, and each warrant 
officer above the promotion zone, for the grade 
and competitive category under consideration 
(except for a warrant officer precluded from con- 
sideration under regulations prescribed by the 
Secretary concerned under section 577 of this 
title) shall be considered for promotion. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1495; amended Pub. L. 
103-337, div. A, title V, §§ 501(a), 541(b)(3), Oct. 5, 
1994, 108 Stat. 2748, 2764; Pub. L. 104-201, div. A, 
title V, § 506(b), Sept. 23, 1996, 110 Stat. 2512; Pub. 
L. 106-65, div. A, title V, §505, Oct. 5, 1999, 113 
Stat. 591; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (b)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (b)(2). Pub. L. 106-65 inserted at end "If 
the number determined under this subsection with re- 
spect to a promotion zone within a grade (or grade and 
competitive category) is less than one, the board may 
recommend one such officer for promotion from below 
the zone within that grade (or grade and competitive 
category)." 

1996— Subsec. (b)(1). Pub. L. 104-201 inserted "chief 
warrant officer, W-3," after "promotion to the grade 
of" in first sentence. 

1994— Subsec. (b)(2). Pub. L. 103-337, § 541(b)(3), in- 
serted "and the Secretary of Transportation, when the 
Coast Guard is not operating as a service in the Navy," 
after "Secretary of Defense". 

Subsec. (d). Pub. L. 103-337, § 501(a), inserted "(except 
for a warrant officer precluded from consideration 
under regulations prescribed by the Secretary con- 
cerned under section 577 of this title)" after "under 
consideration". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 



Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 541(b)(3) of Pub. L. 103-337 ef- 
fective on the first day of the fourth month beginning 
after Oct. 5, 1994, see section 541(h) of Pub. L. 103-337, 
set out as a note under section 571 of this title. 

§576. Information to be furnished to selection 
boards; selection procedures 

(a) The Secretary concerned shall furnish to 
each selection board convened under section 573 
of this title the following: 

(1) The maximum number of warrant officers 
that may be recommended for promotion from 
those serving in any grade (or grade and com- 
petitive category) to be considered, as deter- 
mined in accordance with section 574 of this 
title. 

(2) The names and pertinent records of all of- 
ficers in each grade (or grade and competitive 
category) to be considered. 

(3) Such information or guidelines relating 
to the needs of the armed force concerned for 
warrant officers having particular skills, in- 
cluding guidelines or information relating to 
the need for either a minimum number or a 
maximum number of officers with particular 
skills within a grade or competitive category, 
as the Secretary concerned determines to be 
relevant in relation to the requirements of 
that armed force. 

(b) From each promotion zone for a grade (or 
grade and competitive category), the selection 
board shall recommend for promotion to the 
next higher warrant officer grade those warrant 
officers whom it considers best qualified for pro- 
motion, but no more than the number specified 
by the Secretary concerned. 

(c) The names of warrant officers selected for 
promotion under this section shall be arranged 
in the board's report in order of the seniority on 
the warrant officer active-duty list. 

(d) Under such regulations as the Secretary 
concerned may prescribe, the selection board 
shall report the names of those warrant officers 
considered by it whose records establish, in its 
opinion, their unfitness or unsatisfactory per- 
formance. A regular warrant officer whose name 
is so reported shall be considered, under regula- 
tions provided by the Secretary concerned, for 
retirement or separation under section 1166 of 
this title. 

(e) The report of the selection board shall be 
submitted to the Secretary concerned. The Sec- 
retary may approve or disapprove all or part of 
the report. 

(f) (1) Upon receipt of the report of a selection 
board submitted to him under subsection (e), the 
Secretary concerned shall review the report to 
determine whether the board has acted contrary 
to law or regulation or to guidelines furnished 
the board under this section. 

(2) If, on the basis of a review of the report 
under paragraph (1), the Secretary concerned de- 
termines that the board acted contrary to law or 
regulation or to guidelines furnished the board 
under this section, the Secretary shall return 
the report, together with a written explanation 
of the basis for such determination, to the board 
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for further proceedings. Upon receipt of a report 
returned by the Secretary concerned under this 
paragraph, the selection board (or a subsequent 
selection board convened under section 573 of 
this title for the same grade and competitive 
category) shall conduct such proceedings as may 
be necessary in order to revise the report to be 
consistent with law, regulation, and such guide- 
lines and shall resubmit the report, as revised, 
to the Secretary in accordance with subsection 
(e). 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1496; amended Pub. L. 
103-337, div. A, title V, §§ 501(b), 541(b)(4), Oct. 5, 
1994, 108 Stat. 2748, 2764.) 

Prior Provisions 

Provisions similar to those In this section were con- 
tained in section 560 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

Amendments 

1994— Subsec. (a). Pub. L. 103-337, § 541(b)(4)(A), struck 
out "of the military department" after "The Sec- 
retary" In introductory provisions. 

Subsec. (e). Pub. L. 103-337, § 541(b)(4)(B), struck out 
"of the military department" after "submitted to the 
Secretary". 

Subsec. (f)(1). Pub. L. 103-337, § 501(b), struck out after 
first sentence "Following' such review, unless the Sec- 
retary concerned makes a determination as described 
in paragraph (2), the Secretary shall submit the report 
as required by subsection (e)." 

Subsec. (f)(2). Pub. L. 103-337, § 541(b)(4)(C), struck out 
"of the military department" after "paragraph (1), the 
Secretary". 

Effective Date of 1994 Amendment 

Amendment by section 541(b)(4) of Pub. L. 103-337 ef- 
fective on the first day of the fourth month beginning 
after Oct. 5, 1994, see section 541(h) of Pub. L. 103-337, 
set out as a note under section 571 of this title. 

§577. Promotions: effect of failure of selection 
for 

A warrant officer who has been considered for 
promotion by a selection board convened under 
section 573 of this title, but not selected, shall 
be considered for promotion by each subsequent 
selection board that considers officers in his 
grade (or grade and competitive category) until 
he is retired or separated or he is selected for 
promotion. However, the Secretary concerned 
may, by regulation, preclude from consideration 
by a selection board by which he would other- 
wise be eligible to be considered, a warrant offi- 
cer who has an established separation date that 
is within 90 days after the date on which the 
board is convened. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1497.) 

Prior Provisions 

Provisions similar to those In this section were con- 
tained in section 561 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

§ 578. Promotions: how made; effective date 

(a) When the report of a selection board con- 
vened under this chapter is approved by the Sec- 
retary concerned, the Secretary shall place the 
names of the warrant officers approved for pro- 



motion on a single promotion list for each grade 
(or grade and competitive category), in the 
order of the seniority of such officers on the 
warrant officer active-duty list. 

(b) Promotions of warrant officers on the war- 
rant officer promotion list shall be made when, 
in accordance with regulations issued by the 
Secretary concerned, additional warrant officers 
in that grade (or grade and competitive cat- 
egory), are needed. 

(c) A regular warrant officer who is promoted 
is appointed in the regular grade to which pro- 
moted, and a reserve warrant officer who is pro- 
moted is appointed in the reserve grade to which 
promoted. The date of appointment in that 
grade and date of rank shall be prescribed by the 
Secretary concerned. A warrant officer is enti- 
tled to the pay and allowances for the grade to 
which appointed from the date specified in the 
appointment order. 

(d) Promotions shall be made in the order in 
which the names of warrant officers appear on 
the promotion list and after warrant officers 
previously selected for promotion in the applica- 
ble grade (or grade and competitive category) 
have been promoted. 

(e) A warrant officer who is appointed to a 
higher grade under this section is considered to 
have accepted such appointment on the date on 
which the appointment is made unless the offi- 
cer expressly declines the appointment. 

(f) A warrant officer who has served continu- 
ously as an officer since subscribing to the oath 
of office prescribed in section 3331 of title 5 is 
not required to take a new oath upon appoint- 
ment to a higher grade under this section. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1497; amended Pub. L. 
102-484, div. A, title X, §1052(4), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 103-337, div. A, title V, § 501(c), 
Oct. 5, 1994, 108 Stat. 2748.) 

Amendments 

1994— Subsecs. (e), (f). Pub. L. 103-337 added subsecs. 
(e) and (f). 

1992— Pub. L. 102-484 substituted "Promotions:" for 
"Promotions;" In section catchline. 

§ 579. Removal from a promotion list 

(a) The name of a warrant officer rec- 
ommended for promotion by a selection board 
convened under this chapter may be removed 
from the report of the selection board by the 
President. 

(b) The Secretary concerned may remove the 
name of a warrant officer who is on a promotion 
list as a result of being recommended for pro- 
motion by a selection board convened under this 
chapter at any time before the promotion is ef- 
fective. 

(c) An officer whose name is removed from the 
list of officers recommended for promotion by a 
selection board continues to be eligible for con- 
sideration for promotion. 

(d) If the next selection board that considers 
the warrant officer for promotion under this 
chapter selects the warrant officer for pro- 
motion and the warrant officer is promoted, the 
Secretary concerned may, upon his promotion, 
grant him the same effective date for pay and 
allowances and the same date of rank, and the 
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same position on the warrant officer active-duty 
list as the warrant officer would have had if his 
name had not been so removed. 

(e) If the next selection board does not select 
the warrant officer for promotion, or if his name 
is again removed under subsection (a) from the 
list of officers recommended for promotion by 
the selection board or under subsection (b) from 
the warrant officer promotion list, he shall be 
treated for all purposes as if he has twice failed 
of selection for promotion. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 562 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

§580. Regular warrant officers twice failing of 
selection for promotion: involuntary retire- 
ment or separation 

(a)(1) Unless retired or separated sooner under 
some other provision of law, a regular chief war- 
rant officer who has twice failed of selection for 
promotion to the next higher regular warrant 
officer grade shall be retired under paragraph (2) 
or (3) or separated from active duty under para- 
graph (4). 

(2) If a warrant officer described in paragraph 
(1) has more than 20 years of creditable active 
service on (A) the date on which the Secretary 
concerned approves the report of the board 
under section 576(e) of this title, or (B) the date 
on which his name was removed from the rec- 
ommended list under section 579 of this title, 
whichever applies, the warrant officer shall be 
retired. The date of such retirement shall be not 
later than the first day of the seventh calendar 
month beginning after the applicable date under 
the preceding sentence, except as provided by 
section 8301 of title 5. A warrant officer retired 
under this paragraph shall receive retired pay 
computed under section 1401 of this title. 

(3) If a warrant officer described in paragraph 
(1) has at least 18 but not more than 20 years of 
creditable active service on (A) the date on 
which the Secretary concerned approves the re- 
port of the board under section 576(e) of this 
title, or (B) the date on which his name was re- 
moved from the recommended list under section 
579 of this title, whichever applies, the warrant 
officer shall be retired not later than the date 
determined under the next sentence unless he is 
selected for promotion to the next higher regu- 
lar warrant officer grade before that date. The 
date of the retirement of a warrant officer under 
the preceding sentence shall be on a date speci- 
fied by the Secretary concerned, but not later 
than the first day of the seventh calendar month 
beginning after the date upon which he com- 
pletes 20 years of active service, except as pro- 
vided by section 8301 of title 5. A warrant officer 
retired under this paragraph shall receive re- 
tired pay computed under section 1401 of this 
title. 

(4) (A) If a warrant officer described in para- 
graph (1) has less than 18 years of creditable ac- 
tive service on (i) the date on which the Sec- 
retary concerned approves the report of the 
board under section 576(e) of this title, or (ii) the 



date on which his name was removed from the 
recommended list under section 579 of this title, 
whichever applies, the warrant officer shall be 
separated (except as provided in subparagraph 
(C)). The date of such separation shall be not 
later than the first day of the seventh calendar 
month beginning after the applicable date under 
the preceding sentence. 

(B) A warrant officer separated under this 
paragraph shall receive separation pay com- 
puted under section 1174 of this title, or sever- 
ance pay computed under section 286a of title 14, 
as appropriate, except in a case in which — 

(i) upon his request and in the discretion of 
the Secretary concerned, he is enlisted in the 
grade prescribed by the Secretary; or 

(ii) he is serving on active duty in a grade 
above chief warrant officer, W-5, and he elects, 
with the consent of the Secretary concerned, 
to remain on active duty in that status. 

(C) If on the date on which a warrant officer is 
to be separated under subparagraph (A) the war- 
rant officer has at least 18 years of creditable 
active service, the warrant officer shall be re- 
tained on active duty until retired under para- 
graph (3) in the same manner as if the warrant 
officer had had at least 18 years of service on the 
applicable date under subparagraph (A) or (B) of 
that paragraph. 

(5) A warrant officer who is subject to retire- 
ment or discharge under this subsection is not 
eligible for further consideration for promotion. 

(6) In this subsection, the term "creditable ac- 
tive service" means active service that could be 
credited to a warrant officer under section 511 of 
the Career Compensation Act of 1949, as amend- 
ed (70 Stat. 114). 

(b) The Secretary concerned may defer, for not 
more than four months, the retirement or sepa- 
ration under this section of a warrant officer if, 
because of unavoidable circumstances, evalua- 
tion of his physical condition and determination 
of his entitlement to retirement or separation 
for physical disability require hospitalization or 
medical observation that cannot be completed 
before the date on which he would otherwise be 
required to retire or be separated under this sec- 
tion. 

(c) The Secretary concerned may defer, until 
such date as he prescribes, the retirement under 
subsection (a) of a warrant officer who is serving 
on active duty in a grade above chief warrant of- 
ficer, W-5, and who elects to continue to so 
serve. 

(d) If a warrant officer who also holds a grade 
above chief warrant officer, W-5, is retired or 
separated under subsection (a), his commission 
in the higher grade shall be terminated on the 
date on which he is so retired or separated. 

(e) (1) A regular warrant officer subject to dis- 
charge or retirement under this section may, 
subject to the needs of the service, be continued 
on active duty if— 

(A) in the case of a warrant officer in the 
grade of chief warrant officer, W-2, or chief 
warrant officer, W-3, the warrant officer is se- 
lected for continuation on active duty by a se- 
lection board convened under section 573(c) of 
this title; and 

(B) in the case of a warrant officer in the 
grade of chief warrant officer, W-4, the war- 
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rant officer is selected for continuation on ac- 
tive duty by the Secretary concerned under 
such procedures as the Secretary may pre- 
scribe. 

(2) (A) A warrant officer who is selected for 
continuation on active duty under this sub- 
section but declines to continue on active duty 
shall be discharged, retired, or retained on ac- 
tive duty, as appropriate, in accordance with 
this section. 

(B) A warrant officer in the grade of chief war- 
rant officer, W-4, who is retained on active duty 
pursuant to procedures prescribed under para- 
graph (1)(B) is eligible for further consideration 
for promotion while remaining on active duty. 

(3) Each warrant officer who is continued on 
active duty under this subsection, not subse- 
quently promoted or continued on active duty, 
and not on a list of warrant officers rec- 
ommended for continuation or for promotion to 
the next higher regular grade shall, unless soon- 
er retired or discharged under another provision 
of law — 

(A) be discharged upon the expiration of his 
period of continued service; or 

(B) if he is eligible for retirement under any 
provision of law, be retired under that law on 
the first day of the first month following the 
month in which he completes his period of 
continued service. 

Notwithstanding subparagraph (A), a warrant 
officer who would otherwise be discharged under 
such subparagraph and who is within two years 
of qualifying for retirement under section 1293 of 
this title shall, unless he is sooner retired or dis- 
charged under some other provision of law, be 
retained on active duty until he is qualified for 
retirement under that section and then be re- 
tired. 

(4) The retirement or discharge of a warrant 
officer pursuant to this subsection shall be con- 
sidered to be an involuntary retirement or dis- 
charge for purposes of any other provision of 
law. 

(5) Continuation of a warrant officer on active 
duty under this subsection pursuant to the ac- 
tion of a selection board convened under section 
573(c) of this title is subject to the approval of 
the Secretary concerned. 

(6) The Secretary of Defense and the Secretary 
of Homeland Security, when the Coast Guard is 
not operating as a service in the Navy, shall pre- 
scribe regulations for the administration of this 
subsection. 

(f) A warrant officer subject to discharge or re- 
tirement under this section, but against whom 
any action has been commenced with a view to 
trying the officer by court-martial, may be con- 
tinued on active duty, without prejudice to such 
action, until the completion of such action. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1498; amended Pub. L. 
103-160, div. A, title V, § 505(a), Nov. 30, 1993, 107 
Stat. 1645; Pub. L. 103-337, div. A, title V, 
§ 541(b)(5), Oct. 5, 1994, 108 Stat. 2765; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 109-364, div. A, title V, § 505(a), 
(b), Oct. 17, 2006, 120 Stat. 2179; Pub. L. 111-383, 
div. A, title V, §541, Jan. 7, 2011, 124 Stat. 4218.) 



References in Text 

Section 511 of the Career Compensation Act of 1949, 
referred to in subsec. (a)(6), is section 511 of act Oct. 12, 
1949, ch. 681, which was formerly set out as a note 
below. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 564 of this title prior to repeal by Pub. 
L. 102-190, § 1112(a). 

Amendments 

2011— Subsec. (f). Pub. L. 111-383 added subsec. (f). 

2006— Subsec. (e)(1). Pub. L. 109-364, § 505(a), sub- 
stituted "continued on active duty if—" and subpars. 
(A) and (B) for "continued on active duty if he is se- 
lected for continuation on active duty by a selection 
board convened under section 573(c) of this title." 

Subsec. (e)(2). Pub. L. 109-364, § 505(b), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

2002— Subsec. (e)(6). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1994— Subsec. (a)(4)(B). Pub. L. 103-337, § 541(b)(5)(A), 
inserted ", or severance pay computed under section 
286a of title 14, as appropriate," after "section 1174 of 
this title". 

Subsec. (e)(6). Pub. L. 103-337, § 541(b)(5)(B), inserted 
"and the Secretary of Transportation, when the Coast 
Guard is not operating as a service in the Navy," after 
"Secretary of Defense". 

1993— Subsec. (a)(4)(A). Pub. L. 103-160, § 505(a)(1), in- 
serted "(except as provided in subparagraph (C))" after 
"shall be separated". 

Subsec. (a)(4)(C). Pub. L. 103-160, § 505(a)(2), added sub- 
par. (C). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective on the first 
day of the fourth month beginning after Oct. 5, 1994, see 
section 541(h) of Pub. L. 103-337, set out as a note under 
section 571 of this title. 

Effective Date of 1993 Amendment 

Section 505(b) of Pub. L. 103-160 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply to warrant officers who have not 
been separated pursuant to section 580(a)(4) of title 10, 
United States Code, before the date of enactment of 
this Act [Nov. 30, 1993]." 

Retired and Retainer Pay of Members on Retired 
Lists or Receiving Retainer Pay 

Act Oct. 12, 1949, ch. 681, title V, §511, 63 Stat. 829, as 
amended May 19, 1952, ch. 310, §4, 66 Stat. 80; Apr. 23, 
1956, ch. 208, §1, 70 Stat. 114, set forth methods of com- 
puting retired pay, retirement pay, retainer pay, or 
equivalent pay on and after Oct. 1, 1949, for members of 
the uniformed services who had retired for reasons 
other than for physical disability before Oct. 1, 1949, 
members who had transferred to the Fleet Reserve or 
the Fleet Marine Corps Reserve before such date, and 
certain members of the Army Nurse Corps or the Navy 
Nurse Corps who had retired before such date, and pro- 
vided that the amount of such pay would not exceed 75 
percentum of the monthly basic pay upon which the 
computation had been based. 

§580a. Enhanced authority for selective early 
discharges 

(a) The Secretary of Defense may authorize 
the Secretary of a military department, during 
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the period beginning on November 30, 1993, and 
ending on October 1, 1999, to take the action set 
forth in subsection (b) with respect to regular 
warrant officers of an armed force under the ju- 
risdiction of that Secretary. 

(b) The Secretary of a military department 
may, with respect to regular warrant officers of 
an armed force, when authorized to do so under 
subsection (a), convene selection boards under 
section 573(c) of this title to consider for dis- 
charge regular warrant officers on the warrant 
officer active-duty list — 

(1) who have served at least one year of ac- 
tive duty in the grade currently held; 

(2) whose names are not on a list of warrant 
officers recommended for promotion; and 

(3) who are not eligible to be retired under 
any provision of law and are not within two 
years of becoming so eligible. 

(c) (1) In the case of an action under subsection 
(b), the Secretary of the military department 
concerned may submit to a selection board con- 
vened pursuant to that subsection — 

(A) the names of all regular warrant officers 
described in that subsection in a particular 
grade and competitive category; or 

(B) the names of all regular warrant officers 
described in that subsection in a particular 
grade and competitive category who also are 
in particular year groups or specialties, or 
both, within that competitive category. 

(2) The Secretary concerned shall specify the 
total number of warrant officers to be rec- 
ommended for discharge by a selection board 
convened pursuant to subsection (b). That num- 
ber may not be more than 30 percent of the num- 
ber of officers considered — 

(A) in each grade in each competitive cat- 
egory; or 

(B) in each grade, year group, or specialty 
(or combination thereof) in each competitive 
category. 

(3) The total number of regular warrant offi- 
cers described in subsection (b) from any of the 
armed forces (or from any of the armed forces in 
a particular grade) who may be recommended 
during a fiscal year for discharge by a selection 
board convened pursuant to the authority of 
that subsection may not exceed 70 percent of the 
decrease, as compared to the preceding fiscal 
year, in the number of warrant officers of that 
armed force (or the number of warrant officers 
of that armed force in that grade) authorized to 
be serving on active duty as of the end of that 
fiscal year. 

(4) A warrant officer who is recommended for 
discharge by a selection board convened pursu- 
ant to subsection (b) and whose discharge is ap- 
proved by the Secretary concerned shall be dis- 
charged on a date specified by the Secretary 
concerned. 

(5) Selection of warrant officers for discharge 
under this subsection shall be based on the needs 
of the service. 

(d) The discharge of any warrant officer pursu- 
ant to this section shall be considered involun- 
tary for purposes of any other provision of law. 

(e) This section applies to the Secretary of 
Homeland Security in the same manner and to 
the same extent as it applies to the Secretary of 



Defense. The Commandant of the Coast Guard 
shall take the action set forth in subsection (b) 
with respect to regular warrant officers of the 
Coast Guard. 

(Added Pub. L. 103-160, div. A, title V, § 504(a), 
Nov. 30, 1993, 107 Stat. 1644; amended Pub. L. 
103-337, div. A, title V, § 541(g), title X, 
§ 1070(a)(3), Oct. 5, 1994, 108 Stat. 2767, 2855; Pub. 
L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 
116 Stat. 2314.) 

Amendments 

2002— Subsec. (e). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1994— Subsec. (a). Pub. L. 103-337, § 1070(a)(3), sub- 
stituted "November 30, 1993," for "the date of the en- 
actment of this section". 

Subsec. (e). Pub. L. 103-337, § 541(g), added subsec. (e). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 541(g) of Pub. L. 103-337 effec- 
tive on the first day of the fourth month beginning 
after Oct. 5, 1994, see section 541(h) of Pub. L. 103-337, 
set out as a note under section 571 of this title. 

§ 581. Selective retirement 

(a) A regular warrant officer who holds a war- 
rant officer grade above warrant officer, W-l, 
and whose name is not on a list of warrant offi- 
cers recommended for promotion and who is eli- 
gible to retire under any provision of law may 
be considered for retirement by a selection 
board convened under section 573(c) of this title. 
The Secretary concerned shall specify the maxi- 
mum number of warrant officers that such a 
board may recommend for retirement. 

(b) A warrant officer who is recommended for 
retirement under this section and whose retire- 
ment is approved by the Secretary concerned 
shall be retired, under any provision of law 
under which he is eligible to retire, on the date 
requested by him and approved by the Secretary 
concerned, which date shall be not later than 
the first day of the seventh calendar month be- 
ginning after the month in which the Secretary 
concerned approves the report of the board 
which recommended the officer for retirement. 

(c) The retirement of a warrant officer pursu- 
ant to this section shall be considered to be an 
involuntary retirement for purposes of any 
other provision of law. 

(d) (1) The Secretary concerned shall prescribe 
regulations for the administration of this sec- 
tion. Such regulations shall require that when 
the Secretary concerned submits a list of regu- 
lar warrant officers to a selection board con- 
vened under section 573(c) of this title to con- 
sider regular warrant officers for selection for 
retirement under this section, the list shall in- 
clude each warrant officer on the active-duty 
list in the same grade or same grade and com- 
petitive category whose position on the active- 
duty list is between that of the most junior reg- 
ular warrant officer in that grade whose name is 
submitted to the board and that of the most sen- 
ior regular warrant officer in that grade whose 
name is submitted to the board. 
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(2) Such regulations shall establish procedures 
to exclude from consideration by the board any 
warrant officer who has been approved for vol- 
untary retirement, or who is to be mandatorily 
retired under any other provision of law, during' 
the fiscal year in which the board is convened or 
during the following fiscal year. An officer not 
considered by a selection board convened under 
section 573(c) of this title under such regulations 
because the officer has been approved for vol- 
untary retirement shall be retired on the date 
approved for the retirement of such officer as of 
the convening date of such selection board un- 
less the Secretary concerned approves a modi- 
fication of such date in order to prevent a per- 
sonal hardship for the officer or for other hu- 
manitarian reasons. 

(e) The Secretary concerned may defer for not 
more than 90 days the retirement of an officer 
otherwise approved for early retirement under 
this section in order to prevent a personal hard- 
ship to the officer or for other humanitarian 
reasons. Any such deferral shall be made on a 
case-by-case basis considering the circum- 
stances of the case of the particular officer con- 
cerned. The authority of the Secretary to grant 
such a deferral may not be delegated. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1500; amended Pub. L. 

102- 484, div. A, title X, §1052(5), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 103-337, div. A, title V, 
§ 541(b)(6), Oct. 5, 1994, 108 Stat. 2765; Pub. L. 
104-106, div. A, title V, § 504(a), Feb. 10, 1996, 110 
Stat. 295.) 

Amendments 

1996— Subsec. (e). Pub. L. 104-106 added subsec. (e). 

1994— Subsec. (a). Pub. L. 103-337 struck out "in the 
Army, Navy, Air Force, or Marine Corps" after "A reg- 
ular warrant officer". 

1992— Subsec. (d)(2). Pub. L. 102-484 substituted 
"board" for "Board" in two places in first sentence. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective on the first 
day of the fourth month beginning- after Oct. 5, 1994, see 
section 541(h) of Pub. L. 103-337, set out as a note under 
section 571 of this title. 

§582. Warrant officer active-duty list: exclusions 

Warrant officers in the following categories 
are not subject to this chapter: 

(1) Reserve warrant officers — 

(A) on active duty as authorized under sec- 
tion 115(a)(1)(B) or 115(b)(1) of this title, or 
excluded from counting for active duty end 
strengths under section 115(i) of this title; or 

(B) on full-time National Guard duty. 

(2) Retired warrant officers on active duty 
(other than retired warrant officers who were 
recalled to active duty before February 1, 1992, 
and have served continuously on active duty 
since that date). 

(3) Students enrolled in the Army Physi- 
cian's Assistant Program. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1500; amended Pub. L. 

103- 337, div. A, title V, § 501(d), Oct. 5, 1994, 108 
Stat. 2748; Pub. L. 104-106, div. A, title XV, 
§ 1501(c)(5), Feb. 10, 1996, 110 Stat. 498; Pub. L. 



108-375, div. A, title IV, §416(i), Oct. 28, 2004, 118 
Stat. 1869.) 

Amendments 

2004— Par. (1). Pub. L. 108-375 amended par. (1) gener- 
ally. Prior to amendment, par. (1) read as follows: "Re- 
serve warrant officers — 

"(A) on active duty for training; 

"(B) on active duty under section 12301(d) of this 
title in connection with organizing, administering, 
recruiting, instructing, or training the reserve com- 
ponents; 

"(C) on active duty to pursue special work; 
"(D) ordered to active duty under section 12304 of 
this title; or 

"(B) on full-time National Guard duty." 
1996— Par. (1)(B). Pub. L. 104-106 substituted "section 
12301(d)" for "section 672(d)". 

Par. (1)(D). Pub. L. 104-106 substituted "section 12304" 
for "section 673b". 

1994— Par. (2). Pub. L. 103-337 inserted before period at 
end "(other than retired warrant officers who were re- 
called to active duty before February 1, 1992, and have 
served continuously on active duty since that date)". 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

§ 583. Definitions 

In this chapter: 

(1) The term "promotion zone" means a pro- 
motion eligibility category consisting of offi- 
cers on a warrant officer active-duty list in 
the same grade (or the same grade and com- 
petitive category) who — 

(A) in the case of grades below chief war- 
rant officer, W-5, have neither (i) failed of 
selection for promotion to the next higher 
grade, nor (ii) been removed from a list of 
warrant officers recommended for promotion 
to that grade (other than after having been 
placed on that list after a selection from 
below the promotion zone); and 

(B) are senior to the warrant officer des- 
ignated by the Secretary concerned to be the 
junior warrant officer in the promotion zone 
eligible for promotion to the next higher 
grade. 

(2) The term "warrant officers above the 
promotion zone" means a group of officers on 
a warrant officer active-duty list in the same 
grade (or the same grade and competitive cat- 
egory) who — 

(A) are eligible for consideration for pro- 
motion to the next higher grade; 

(B) are in the same grade as warrant offi- 
cers in the promotion zone; and 

(C) are senior to the senior warrant officer 
in the promotion zone. 

(3) The term "warrant officers below the 
promotion zone" means a group of officers on 
a warrant officer active-duty list in the same 
grade (or the same grade and competitive cat- 
egory) who — 

(A) are eligible for consideration for pro- 
motion to the next higher grade; 

(B) are in the same grade as warrant offi- 
cers in the promotion zone; and 

(C) are junior to the junior warrant officer 
in the promotion zone. 
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(4) The active-duty list referred to in section 
573(b) of this title includes the active-duty 
promotion list established by section 41a of 
title 14. 

(Added Pub. L. 102-190, div. A, title XI, § 1112(a), 
Dec. 5, 1991, 105 Stat. 1501; amended Pub. L. 
103-337, div. A, title V, § 541(f)(7), Oct. 5, 1994, 108 
Stat. 2767.) 

Amendments 

1994— Par. (4). Pub. L. 103-337 added par. (4). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective on the first 
day of the fourth month beginning- after Oct. 5, 1994, see 
section 541(h) of Pub. L. 103-337, set out as a note under 
section 571 of this title. 

CHAPTER 34— APPOINTMENTS AS RESERVE 
OFFICERS 

Sec. 

591. Reference to chapters 1205 and 1207. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1662(d)(3), 
Oct. 5, 1994, 108 Stat. 2991, amended analysis generally, 
substituting item 591 for former items 591 to 600a. 

1992— Pub. L. 102-484, div. A, title V, § 515(b), Oct. 23, 
1992, 106 Stat. 2407, added item 596. 

1986— Pub. L. 99-661, div. A, title V, § 508(d)(1)(B), Nov. 
14, 1986, 100 Stat. 3867, added item 600a. 

1980— Pub. L. 96-513, title I, §105, Dec. 12, 1980, 94 Stat. 
2849, substituted "34" for "35" as chapter number. 

1958— Pub. L. 85-861, §1(11), Sept. 2, 1958, 72 Stat. 1440, 
added item 592 and struck out item 596 "Officers: pro- 
motion". 

§591. Reference to chapters 1205 and 1207 

Provisions of law relating to appointments of 
reserve officers other than warrant officers are 
set forth in chapter 1205 of this title (beginning 
with section 12201). Provisions of law relating to 
appointments and promotion of reserve warrant 
officers are set forth in chapter 1207 (beginning 
with section 12241). 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(d)(3), Oct. 5, 1994, 108 Stat. 2991.) 

Prior Provisions 

Prior sections 591 to 594, 595, and 596 were renumbered 
sections 12201 to 12204, 12208, and 12205 of this title, re- 
spectively. 

Another prior section 596, act Aug. 10, 1956, ch. 1041, 
70A Stat. 25, related to promotion of officers in the Re- 
serve components, prior to repeal by Pub. L. 85-861, 
§36B(2), Sept. 2, 1958, 72 Stat. 1570. 

Prior sections 596a, 596b, 597 to 599, 600, and 600a were 
renumbered sections 12206, 12207, 12241 to 12243, 12209, 
and 12210 of this title, respectively. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

CHAPTER 35— TEMPORARY APPOINTMENTS 
IN OFFICER GRADES 

Sec. 

601. Positions of importance and responsibility: 

generals and lieutenant generals; admirals 
and vice admirals. 

[602. Repealed.] 

603. Appointments in time of war or national 

emergency. 



Sec. 

604. Senior joint officer positions: recommenda- 

tions to the Secretary of Defense. 

Amendments 

1994— Pub. L. 103-337, div. A, title IV, § 405(c)(2), Oct. 
5, 1994, 108 Stat. 2745, added item 604. 

1991— Pub. L. 102-190, div. A, title XI, § 1113(d)(1)(B), 
Dec. 5, 1991, 105 Stat. 1502, struck out item 602 "Warrant 
officers: temporary promotions" and substituted "Ap- 
pointments in time of war or national emergency" for 
"Commissioned officer grades: time of war or national 
emergency" in item 603. 

§ 601. Positions of importance and responsibility: 
generals and lieutenant generals; admirals 
and vice admirals 

(a) The President may designate positions of 
importance and responsibility to carry the grade 
of general or admiral or lieutenant general or 
vice admiral. The President may assign to any 
such position an officer of the Army, Navy, Air 
Force, or Marine Corps who is serving on active 
duty in any grade above colonel or, in the case 
of an officer of the Navy, any grade above cap- 
tain. An officer assigned to any such position 
has the grade specified for that position if he is 
appointed to that grade by the President, by and 
with the advice and consent of the Senate. Ex- 
cept as provided in subsection (b), the appoint- 
ment of an officer to a grade under this section 
for service in a position of importance and re- 
sponsibility ends on the date of the termination 
of the assignment of the officer to that position. 

(b) An officer who is appointed to the grade of 
general, admiral, lieutenant general, or vice ad- 
miral for service in a position designated under 
subsection (a) or by law to carry that grade 
shall continue to hold that grade — 

(1) while serving in that position; 

(2) while under orders transferring him to 
another position designated under subsection 
(a) or by law to carry one of those grades, be- 
ginning on the day his assignment to the first 
position is terminated and ending on the day 
before the day on which he assumes the second 
position; 

(3) while hospitalized, beginning on the day 
of the hospitalization and ending on the day 
he is discharged from the hospital, but not for 
more than 180 days; 

(4) at the discretion of the Secretary of De- 
fense, while the officer is awaiting orders after 
being relieved from the position designated 
under subsection (a) or by law to carry one of 
those grades, but not for more than 60 days be- 
ginning on the day the officer is relieved from 
the position, unless, during such period, the 
officer is placed under orders to another posi- 
tion designated under subsection (a) or by law 
to carry one of those grades, in which case 
paragraph (2) will also apply to the officer; and 

(5) while awaiting retirement, beginning on 
the day he is relieved from the position des- 
ignated under subsection (a) or by law to carry 
one of those grades and ending on the day be- 
fore his retirement, but not for more than 60 
days. 

(c) (1) An appointment of an officer under sub- 
section (a) does not vacate the permanent grade 
held by the officer. 

(2) An officer serving in a grade above major 
general or rear admiral who holds the perma- 
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nent grade of brigadier general or rear admiral 
(lower half) shall be considered for promotion to 
the permanent grade of major general or rear 
admiral, as appropriate, as if he were serving in 
his permanent grade. 

(d)(1) When an officer is recommended to the 
President for an initial appointment to the 
grade of lieutenant general or vice admiral, or 
for an initial appointment to the grade of gen- 
eral or admiral, the Chairman of the Joint 
Chiefs of Staff shall submit to the Secretary of 
Defense the Chairman's evaluation of the per- 
formance of that officer as a member of the 
Joint Staff and in other joint duty assignments. 
The Secretary of Defense shall submit the 
Chairman's evaluation to the President at the 
same time the recommendation for the appoint- 
ment is submitted to the President. 

(2) Whenever a vacancy occurs in a position 
within the Department of Defense that the 
President has designated as a position of impor- 
tance and responsibility to carry the grade of 
general or admiral or lieutenant general or vice 
admiral or in an office that is designated by law 
to carry such a grade, the Secretary of Defense 
shall inform the President of the qualifications 
needed by an officer serving in that position or 
office to carry out effectively the duties and re- 
sponsibilities of that position or office. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2849; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
98-525, title V, §523, Oct. 19, 1984, 98 Stat. 2523; 
Pub. L. 99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 
Stat. 628; Pub. L. 99-433, title IV, §403, Oct. 1, 
1986, 100 Stat. 1031; Pub. L. 102-190, div. A, title 
V, § 502(a), Dec. 5, 1991, 105 Stat. 1354; Pub. L. 
104-106, div. A, title IV, § 403(c), Feb. 10, 1996, 110 
Stat. 287; Pub. L. 110-181, div. A, title V, § 501(a), 
Jan. 28, 2008, 122 Stat. 94.) 

Amendments 

2008— Subsec. (b)(4), (5). Pub. L. 110-181 added par. (4) 
and redesignated former par. (4) as (5). 

1996— Subsec. (b). Pub. L. 104-106, § 403(c)(1), in Intro- 
ductory provisions substituted "designated under sub- 
section (a) or by law" for "of importance and respon- 
sibility designated". 

Subsec. (b)(1). Pub. L. 104-106, § 403(c)(2), struck out 
"of importance and responsibility" after "position". 

Subsec. (b)(2). Pub. L. 104-106, § 403(c)(3), substituted 
"designated under subsection (a) or by law" for "des- 
ignating". 

Subsec. (b)(4). Pub. L. 104-106, § 403(c)(4), inserted 
"under subsection (a) or by law" after "designated". 

1991— Subsec. (b)(4). Pub. L. 102-190 substituted "60 
days" for "90 days". 

1986— Subsec. (d). Pub. L. 99-433 added subsec. (d). 

1985— Subsec. (c)(2). Pub. L. 99-145 substituted "rear 
admiral (lower half)" for "commodore". 

1984— Subsec. (b). Pub. L. 98-525 amended subsec. (b) 
generally, which prior to amendment had provided that 
if the assignment of an officer who was serving in a po- 
sition designated to carry the grade of general, admi- 
ral, lieutenant general, or vice admiral was terminated 
(1) by the assignment of such officer to another posi- 
tion designated to carry one of those grades, such offi- 
cers would hold, during the period beginning on the day 
of that termination and ending on the day before the 
day on which he assumed the other position, the grade 
that he had held on the day before the termination; (2) 
by the hospitalization of such officer, such officer 
would hold, during the period beginning on the day of 
that termination and ending on the day he was dis- 



charged from the hospital, but not for more than 180 
days, the grade that he had held on the day before the 
termination; or (3) by the retirement of such officer, 
such officer would hold, during the period beginning on 
the day of that termination and ending on the day be- 
fore his retirement, but not for more than 90 days, the 
grade that he had held on the day before the termi- 
nation. 

1981— Subsec. (c)(2). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Effective Date of 1991 Amendment 

Section 502(b) of Pub. L. 102-190 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect on the first day of the first 
month that begins more than 90 days after the date of 
the enactment of this Act [Dec. 5, 1991]." 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date 

Chapter effective Sept. 15, 1981, but the authority to 
prescribe regulations under this chapter effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions relating to temporary appointments of 
officers serving in grades above major general or rear 
admiral, see section 623 of Pub. L. 96-513, set out as a 
note under section 611 of this title. 

[§ 602. Repealed. Pub. L. 102-190, div. A, title XI, 
§ 1113(a), Dec. 5, 1991, 105 Stat. 1502] 

Section, Pub. L. 96-513, title I, §105, Dec. 12, 1980, 94 
Stat. 2849, related to temporary promotions of warrant 
officers. 

Effective Date of Repeal 

Repeal effective Feb. 1, 1992, see section 1132 of Pub. 
L. 102-190, set out as an Effective Date of 1991 Amend- 
ment note under section 521 of this title. 

§603. Appointments in time of war or national 
emergency 

(a) In time of war, or of national emergency 
declared by the Congress or the President after 
November 30, 1980, the President may appoint 
any qualified person (whether or not already a 
member of the armed forces) to any officer grade 
in the Army, Navy, Air Force, or Marine Corps, 
except that appointments under this section 
may not be made in grades above major general 
or rear admiral. Appointments under this sec- 
tion shall be made by the President alone, ex- 
cept that an appointment in the grade warrant 
officer, W-l, shall be made by warrant by the 
Secretary concerned. 

(b) Any appointment under this section is a 
temporary appointment and may be vacated by 
the President at any time. 

(c) (1) Any person receiving an original ap- 
pointment under this section is entitled to serv- 
ice credit as authorized under section 533 of this 
title. 

(2) An appointment under this section of a per- 
son who is not on active duty becomes effective 
when that person begins active duty under that 
appointment. 
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(d) An appointment under this section does 
not change the permanent status of a member of 
the armed forces so appointed. A member who is 
appointed under this section shall not incur any 
reduction in the pay and allowances to which 
the member was entitled, by virtue of his per- 
manent status, at the time of his appointment 
under this section. 

(e) (1) An officer who receives an appointment 
to a higher grade under this section is consid- 
ered to have accepted such appointment on the 
date of the order announcing the appointment 
unless he expressly declines the appointment. 

(2) An officer who has served continuously 
since he subscribed to the oath of office pre- 
scribed in section 3331 of title 5 is not required 
to take a new oath upon appointment to a high- 
er grade under this section. 

(f) Unless sooner terminated, an appointment 
under this section terminates on the earliest of 
the following: 

(1) The second anniversary of the appoint- 
ment. 

(2) The end of the six-month period begin- 
ning on the last day of the war or national 
emergency during which the appointment was 
made. 

(3) The date the person appointed is released 
from active duty. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2850; amended Pub. L. 101-189, div. A, 
title VI, § 653(a)(2), Nov. 29, 1989, 103 Stat. 1462; 
Pub. L. 102-190, div. A, title XI, § 1113(b), 
(d)(1)(A), Dec. 5, 1991, 105 Stat. 1502.) 

Amendments 

1991— Pub. L. 102-190, § 1113(d)(1)(A), substituted 'Ap- 
pointments in time of war or national emergency" for 
"Commissioned officer grades: time of war or national 
emergency" in section catchline. 

Subsec. (a). Pub. L. 102-190, § 1113(b), struck out "com- 
missioned" before "officer grade in the Army" and "in 
warrant officer grades or" before "in grades above 
major general" and inserted before period at end 
", except that an appointment in the grade warrant of- 
ficer, W-l, shall be made by warrant by the Secretary 
concerned". 

1989— Subsec. (f). Pub. L. 101-189 substituted "termi- 
nates on the earliest of the following:" for "termi- 
nates — " in introductory provisions, and made numer- 
ous amendments to style and punctuation. Prior to 
amendment, subsec. (f) read as follows: "Unless sooner 
terminated, an appointment under this section termi- 
nates — 

"(1) on the second anniversary of the appointment; 

"(2) at the end of the six-month period beginning on 
the last day of the war or national emergency during 
which the appointment was made; or 

"(3) on the date the person appointed is released 
from active duty; 
whichever is earliest." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Delegation of Functions 

Functions of President under subsecs. (a) and (b) to 
make or vacate certain temporary commissioned ap- 
pointments delegated to Secretary of Defense to per- 
form during a time of war or national emergency, with- 
out approval, ratification, or other action by President, 
and with authority for Secretary to redelegate, pro- 



vided that, during a national emergency declared by 
President, exercise of any such authority be specifi- 
cally directed by President in accordance with section 
1631 of Title 50, War and National Defense, and that 
Secretary ensure any authority so delegated be ac- 
counted for as required by section 1641 of Title 50, see 
Ex. Ord. No. 12396, §§2, 3, Dec. 9, 1982, 47 F.R. 55897, 
55898, set out as a note under section 301 of Title 3, The 
President. 

Ex. Ord. No. 13321. Appointments During National 
Emergency 

Ex. Ord. No. 13321, Dec. 17, 2003, 68 F.R. 74465, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including the National Emergencies Act (50 
U.S.C. 1601 et seq.), and section 301 of title 3, United 
States Code, and in order to further respond to the na- 
tional emergency I declared in Proclamation 7463 of 
September 14, 2001 [50 U.S.C. 1621 note], I hereby order 
as follows: 

Section 1. Emergency Appointments Authority. The 
emergency appointments authority at section 603 of 
title 10, United States Code, is invoked and made avail- 
able to the Secretary of Defense in accordance with the 
terms of that statute and of Executive Order 12396 of 
December 9, 1982 [3 U.S.C. 301 note]. 

Sec 2. Judicial Review. This order is not intended to, 
and does not, create any right or benefit, substantive 
or procedural, enforceable at law or in equity by a 
party against the United States, its departments, agen- 
cies, entities, officers, employees or agents, or any per- 
son. 

Sec 3. Administration. This order shall be transmitted 
to the Congress and published in the Federal Register. 

George W. Bush. 

§ 604. Senior joint officer positions: recommenda- 
tions to the Secretary of Defense 

(a) Joint 4-Star Officer Positions. — (1) 
Whenever a vacancy occurs, or is anticipated to 
occur, in a position specified in subsection (b) — 

(A) the Secretary of Defense shall require 
the Secretary of the Army to submit the name 
of at least one Army officer, the Secretary of 
the Navy to submit the name of at least one 
Navy officer and the name of at least one Ma- 
rine Corps officer, and the Secretary of the Air 
Force to submit the name of at least one Air 
Force officer for consideration by the Sec- 
retary for recommendation to the President 
for appointment to that position; and 

(B) the Chairman of the Joint Chiefs of Staff 
may submit to the Secretary of Defense the 
name of one or more officers (in addition to 
the officers whose names are submitted pursu- 
ant to subparagraph (A)) for consideration by 
the Secretary for recommendation to the 
President for appointment to that position. 

(2) Whenever the Secretaries of the military 
departments are required to submit the names 
of officers under paragraph (1)(A), the Chairman 
of the Joint Chiefs of Staff shall submit to the 
Secretary of Defense the Chairman's evaluation 
of the performance of each officer whose name is 
submitted under that paragraph (and of any offi- 
cer whose name the Chairman submits to the 
Secretary under paragraph (1)(B) for consider- 
ation for the same vacancy). The Chairman's 
evaluation shall primarily consider the perform- 
ance of the officer as a member of the Joint 
Staff and in other joint duty assignments, but 
may include consideration of other aspects of 
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the officer's performance as the Chairman con- 
siders appropriate. 

(b) Covered Positions. — Subsection (a) applies 
to the following' positions: 

(1) Commander of a combatant command. 

(2) Commander, United States Forces, 
Korea. 

(3) Deputy commander, United States Euro- 
pean Command, but only if the commander of 
that command is also the Supreme Allied 
Commander, Europe. 

(Added Pub. L. 103-337, div. A, title IV, § 405(c)(1), 
Oct. 5, 1994, 108 Stat. 2745; amended Pub. L. 
104-201, div. A, title IV, § 404(a), Sept. 23, 1996, 110 
Stat. 2506; Pub. L. 106-65, div. A, title V, § 509(a), 
Oct. 5, 1999, 113 Stat. 592; Pub. L. 107-314, div. A, 
title IV, § 405(a), Dec. 2, 2002, 116 Stat. 2526; Pub. 
L. 108-136, div. A, title V, § 504(a), Nov. 24, 2003, 
117 Stat. 1456.) 

Amendments 

2003— Subsec. (c). Pub. L. 108-136 struck out heading 
and text of subsec. (c). Text read as follows: "This sec- 
tion shall cease to be effective at the end of December 
31, 2004." 

2002— Subsec. (c). Pub. L. 107-314 substituted "Decem- 
ber 31, 2004" for "September 30, 2003". 

1999— Subsec. (c). Pub. L. 106-65 substituted "Septem- 
ber 30, 2003" for "September 30, 2000". 

1996— Subsec. (c). Pub. L. 104-201 substituted "Sep- 
tember 30, 2000" for "September 30, 1997". 

CHAPTER 36— PROMOTION, SEPARATION, 
AND INVOLUNTARY RETIREMENT OF OF- 
FICERS ON THE ACTIVE-DUTY LIST 



Subchapter See. 

I. Selection Boards 611 

II. Promotions 619 

III. Failure of Selection for Promotion and 

Retirement for Years of Service 627 

IV. Continuation on Active Duty and Selec- 

tive Early Retirement 637 

V. Additional Provisions Relating- to Pro- 

motion, Separation, and Retirement 641 



SUBCHAPTER I— SELECTION BOARDS 

Sec. 

611. Convening of selection boards. 

612. Composition of selection boards. 

613. Oath of members of selection boards. 
613a. Nondisclosure of board proceedings. 

614. Notice of convening of selection boards. 

615. Information furnished to selection boards. 

616. Recommendations for promotion by selection 

boards. 

617. Reports of selection boards. 

618. Action on reports of selection boards. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 547(d)(1), Oct. 
17, 2006, 120 Stat. 2216, added item 613a. 

1991— Pub. L. 102-190, div. A, title V, § 504(a)(2)(B), 
Dec. 5, 1991, 105 Stat. 1357, struck out 
"; communications with boards" after "selection 
boards" in item 614. 

§611. Convening of selection boards 

(a) Whenever the needs of the service require, 
the Secretary of the military department con- 
cerned shall convene selection boards to rec- 
ommend for promotion to the next higher per- 
manent grade, under subchapter II of this chap- 
ter, officers on the active-duty list in each per- 



manent grade from first lieutenant through 
brigadier general in the Army, Air Force, or Ma- 
rine Corps and from lieutenant (junior grade) 
through rear admiral (lower half) in the Navy. 
The preceding sentence does not require the con- 
vening of a selection board in the case of officers 
in the permanent grade of first lieutenant or, in 
the case of the Navy, lieutenant (junior grade) 
when the Secretary concerned recommends for 
promotion to the next higher grade under sec- 
tion 624(a)(3) of this title all such officers whom 
the Secretary finds to be fully qualified for pro- 
motion. 

(b) Whenever the needs of the service require, 
the Secretary of the military department con- 
cerned may convene selection boards to rec- 
ommend officers for continuation on active duty 
under section 637 of this title or for early retire- 
ment under section 638 of this title. 

(c) The convening of selection boards under 
subsections (a) and (b) shall be under regula- 
tions prescribed by the Secretary of Defense. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2851; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 Stat. 
628; Pub. L. 107-107, div. A, title V, § 505(a)(3), 
Dec. 28, 2001, 115 Stat. 1086.) 

Amendments 

2001— Subsec. (a). Pub. L. 107-107, § 505(a)(3)(A), sub- 
stituted "Whenever the needs of the service require, 
the Secretary of the military department concerned" 
for "Under regulations prescribed by the Secretary of 
Defense, the Secretary of the military department con- 
cerned, whenever the needs of the service require," and 
inserted at end "The preceding sentence does not re- 
quire the convening of a selection board in the case of 
officers in the permanent grade of first lieutenant or, 
in the case of the Navy, lieutenant (junior grade) when 
the Secretary concerned recommends for promotion to 
the next higher grade under section 624(a)(3) of this 
title all such officers whom the Secretary finds to be 
fully qualified for promotion." 

Subsec. (b). Pub. L. 107-107, § 505(a)(3)(B), substituted 
"Whenever the needs of the service require, the Sec- 
retary of the military department concerned" for 
"Under regulations prescribed by the Secretary of De- 
fense, the Secretary of the military department con- 
cerned, whenever the needs of the service require,". 

Subsec. (c). Pub. L. 107-107, § 505(a)(3)(C), added sub- 
sec. (c). 

1985 — Subsec. (a). Pub. L. 99-145 substituted "rear ad- 
miral (lower half)" for "commodore". 

1981— Subsec. (a). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date 

Subchapter effective Sept. 15, 1981, but the authority 
to prescribe regulations under this subchapter effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition From Grade of Commodore to Grade of 
Rear Admiral (Lower Half) 

Section 514(e) of Pub. L. 99-145 provided that: 
"(1) An officer who on the day before the date of the 
enactment of this Act [Nov. 8, 1985] is serving in or has 
the grade of commodore shall as of the date of the en- 
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actment of this Act be serving in or have the grade of 
rear admiral (lower half). 

"(2) An officer who on the day before the date of the 
enactment of this Act is on a list of officers selected for 
promotion to the grade of commodore shall as of the 
date of the enactment of this Act be considered to be 
on a list of officers selected for promotion to the grade 
of rear admiral (lower half)." 

Transition Provisions Covering 1980 Amendments by 
Defense Officer Personnel Management Act 
[Pub. L. 96-513] 

Parts A to C of title VI of Pub. L. 96-513, Dec. 12, 1980, 
94 Stat. 2940, as amended by Pub. L. 97-22, §8(a)-(n), 
July 10, 1981, 95 Stat. 132-135; Pub. L. 97-86, title IV, 
§ 405(d)(1), (2)(A), (e), (f), Dec. 1, 1981, 95 Stat. 1106, eff. 
Sept. 15, 1981; Pub. L. 98-525, title V, §§530-532, Oct. 19, 
1984, 98 Stat. 2527; Pub. L. 100-456, div. A, title V, §503, 
Sept. 29, 1988, 102 Stat. 1967, provided that: 

"Part A — Transition Provisions Relating Only to 
the Army and Air Force 



"regular officers serving in a higher temporary 
grade below lieutenant general or recommended 
for promotion to a higher grade 

"Sec. 601. (a) Except as provided in sections 603 and 
604, any regular officer of the Army or Air Force who 
on the effective date of this Act [Sept. 15, 1981, except 
as otherwise provided in section 701 of Pub. L. 96-513, 
set out as an Effective Date of 1980 Amendment note 
under section 101 of this title] is on active duty and — 
"(1) is serving in a temporary grade below lieuten- 
ant general that is higher than his regular grade; 

"(2) is on a list of officers recommended for pro- 
motion to a temporary grade below lieutenant gen- 
eral; or 

"(3) is on a list of officers recommended for pro- 
motion to a regular grade higher than the grade in 
which he is serving; 
shall be considered to have been recommended by a 
board convened under section 611(a) of title 10, United 
States Code, as added by this Act, for promotion to the 
regular grade equivalent to the grade in which he is 
serving or for which he has been recommended for pro- 
motion, as the case may be. 

"(b) An officer referred to in clause (1) of subsection 
(a) who is not promoted to the grade to which he is con- 
sidered under such subsection to have been rec- 
ommended for promotion because his name is removed 
from a list of officers who are considered under such 
subsection to have been recommended for promotion 
shall be considered under chapter 36 of title 10, United 
States Code, as added by this Act, for promotion to the 
regular grade equivalent to the temporary grade in 
which he was serving on the effective date of this Act 
[Sept. 15, 1981] as if he were serving in his regular 
grade. 

"(c) Notwithstanding section 741(d) of title 10, United 
States Code, as added by this Act, the date of rank of 
an officer referred to in subsection (a)(1) who is pro- 
moted to the temporary grade in which he is serving on 
the effective date of this Act [Sept. 15, 1981] is the date 
of his temporary appointment in that grade. 

"(d)(1) Any delay of a promotion of an officer referred 
to in clause (2) or (3) of subsection (a) that was in effect 
on September 14, 1981, under the laws and regulations 
in effect on such date shall continue in effect on and 
after September 15, 1981, as if such promotion had been 
delayed under section 624(d) of title 10, United States 
Code, as added by this Act. 

"(2) Any action to remove from a promotion list the 
name of an officer referred to in clause (2) or (3) of sub- 
section (a) that was initiated before September 15, 1981, 
under the laws and regulations in effect before such 
date shall continue on and after such date as if such re- 



moval action had been initiated under section 629 of 
title 10, United States Code, as added by this Act. 

"RESERVE OFFICERS SERVING IN A HIGHER TEMPORARY 
GRADE BELOW LIEUTENANT GENERAL OR RECOMMENDED 
FOR PROMOTION TO A HIGHER GRADE 

"Sec. 602. (a)(1) Except as provided in subsection (b) 
and sections 605 and 606, any reserve officer of the 
Army or Air Force who on the effective date of this Act 
[Sept. 15, 1981] is subject to placement on the active- 
duty list of his armed force and — 

"(A) is serving in a temporary grade below lieuten- 
ant general that is higher than his reserve grade; or 
"(B) is on a list of officers recommended for pro- 
motion to a temporary grade below lieutenant gen- 
eral that is the same as or higher than his reserve 
grade; 

shall be considered to have been recommended by a 
board convened under section 611(a) of title 10, United 
States Code, as added by this Act, for promotion to the 
reserve grade equivalent to the grade in which he is 
serving or for which he has been recommended for pro- 
motion, as the case may be. 

"(2) Notwithstanding section 741(d) of title 10, United 
States Code, as added by this Act, the date of rank of 
an officer referred to in paragraph (1)(A) who is pro- 
moted to the grade to which he is considered under 
such paragraph to have been recommended for pro- 
motion is the date of his temporary appointment in 
that grade. 

"(b) A reserve officer of the Army or Air Force who 
on the effective date of this Act [Sept. 15, 1981] — 

"(1) is subject to placement on the active-duty list 
of his armed force; 

"(2) is serving on active duty in a temporary grade; 
and 

"(3) either holds a reserve grade higher than the 
temporary grade in which he is serving or is on a list 
of officers recommended for promotion to a reserve 
grade higher than the temporary grade in which he is 
serving, 

shall while continuing on active duty retain such tem- 
porary grade and shall be considered for promotion 
under chapter 36 of title 10, United States Code, as 
added by this Act, to a grade equal to or lower than his 
reserve grade as if such temporary grade is a perma- 
nent grade. If such officer is recommended for pro- 
motion under such chapter to such a grade, his appoint- 
ment to such grade shall be a temporary appointment. 

"(c)(1) Any delay of a promotion of an officer referred 
to in clause (B) of subsection (a)(1) that was in effect on 
September 14, 1981, under the laws and regulations in 
effect on such date shall continue in effect on and after 
September 15, 1981, as if such promotion has been de- 
layed under section 624(d) of title 10, United States 
Code, as added by this Act. 

"(2) Any action to remove from a promotion list the 
name of an officer referred to in clause (B) of sub- 
section (a)(1) that was initiated before September 15, 
1981, under the laws and regulations in effect before 
such date shall continue on and after such date as if 
such removal action had been initiated under section 
629 of title 10, United States Code, as added by this Act. 

"REGULAR OFFICERS ONCE FAILED OF SELECTION FOR 
PROMOTION 

"Sec. 603. (a) An officer of the Army or Air Force who 
on the effective date of this Act [Sept. 15, 1981]— 

"(1) holds the regular grade of first lieutenant, cap- 
tain, or major; and 

"(2) has been considered once but not recommended 
for promotion to the next higher regular grade by a 
selection board convened under the laws in effect on 
the day before the effective date of this Act, 
shall, within one year after the effective date of this 
Act, be considered for promotion to the next higher 
regular grade by a selection board convened by the Sec- 
retary concerned under the laws in effect on the day be- 
fore the effective date of this Act. 
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"(b)(1)(A) An officer described in subsection (a) who is 
recommended for promotion by the selection board 
which considers him pursuant to such subsection shall 
be considered to have been recommended for promotion 
to the next higher regular grade or the grade in which 
he is serving, whichever grade is higher, by a board 
convened under section 611(a) of title 10, United States 
Code, as added by this Act. Notwithstanding section 
741(d) of title 10, United States Code, as added by this 
Act, the date of rank of an officer referred to in the 
preceding sentence who was serving in the temporary 
grade equivalent to the grade to which he is considered 
to have been recommended for promotion and who is 
promoted to that grade is the date of his temporary ap- 
pointment in that grade. 

"(2) An officer described in subsection (a) who is not 
recommended for promotion by such board shall, unless 
continued on active duty under section 63V of such 
title, as added by this Act, be retired, if eligible to re- 
tire, be discharged, or be continued on active duty until 
eligible to retire and then be retired, under the laws ap- 
plicable on the day before the effective date of this Act 
[Sept. 15, 1981]. 

"REGULAR OFFICERS TWICE FAILED OF SELECTION FOR 
PROMOTION 

"Sec. 604. An officer of the Army or Air Force who on 
the day before the effective date of this Act [Sept. 15, 
1981]— 

"(1) holds the regular grade of first lieutenant, cap- 
tain, or major; and 

"(2) has twice failed of selection for promotion to 
the next higher regular grade, 
shall, unless continued on active duty under section 637 
of title 10, United States Code, as added by this Act, be 
retired, if eligible to retire, be discharged, or be con- 
tinued on active duty until eligible to retire and then 
be retired, under the laws in effect on the day before 
the effective date of this Act. 

"RESERVE OFFICERS ONCE FAILED OF SELECTION FOR 
PROMOTION 

"Sec. 605. (a) A reserve officer of the Army or Air 
Force who on the effective date of this Act [Sept. 15, 
1981]— 

"(1) is on active duty and subject to placement on 
the active-duty list of his armed force; 

"(2) holds the reserve grade of first lieutenant, cap- 
tain, or major; and 

"(3) has been considered once but not selected for 
promotion to the next higher reserve grade under sec- 
tion 3366, 3367, 8366, or 8367 [see section 14301 et seq. 
of this title], as appropriate, of title 10, United States 
Code, 

shall, unless sooner promoted, be considered again for 
promotion to that grade by a selection board convened 
under section 3366, 3367, 8366, or 8367, as appropriate, of 
such title. 

"(b)(1) An officer described in subsection (a) who is 
serving on active duty in a temporary grade higher 
than his reserve grade on the effective date of this Act 
[Sept. 15, 1981] and who is recommended by the selec- 
tion board which considers him pursuant to such sub- 
section for promotion to the reserve grade equivalent 
to the temporary grade in which he is serving on such 
date shall be considered as having been recommended 
for promotion to that reserve grade in the report of a 
selection board convened under section 611(a) of title 
10, United States Code, as added by this Act. Notwith- 
standing section 741(d) of title 10, United States Code, 
as added by this Act, the date of rank of an officer re- 
ferred to in the preceding sentence who is promoted to 
the reserve grade equivalent to the temporary grade in 
which he is serving on such date is the date of his tem- 
porary appointment in that grade. 

"(2) An officer described in subsection (a) who is serv- 
ing on active duty in a temporary grade equivalent to 
or lower than his reserve grade on the effective date of 
this Act [Sept. 15, 1981] and who is recommended by the 



selection board which considers him pursuant to such 
subsection for promotion to a reserve grade higher than 
the temporary grade in which he was serving on such 
date shall be considered as having been recommended 
for promotion to that reserve grade in the report of a 
selection board convened under section 3366, 3367, 8366, 
or 8367 [see section 14301 et seq. of this title], as appro- 
priate, of such title. If such an officer is not ordered to 
active duty in his reserve grade, he shall while continu- 
ing on active duty retain such temporary grade and 
shall be considered for promotion under chapter 36 of 
title 10, United States Code, as added by this Act, to a 
grade equal to or lower than his reserve grade as if such 
temporary grade is a permanent grade. If such officer is 
recommended for promotion under such chapter to such 
a grade, his appointment to such grade shall be a tem- 
porary appointment to such grade. 

"(3) An officer described in subsection (a) who is not 
recommended for promotion by the selection board 
which considers him pursuant to such subsection shall 
be governed by section 3846 or 8846, as appropriate, of 
title 10, United States Code, as a deferred officer. 

"RESERVE OFFICERS TWICE FAILED OF SELECTION FOR 
PROMOTION 

"Sec. 606. An officer of the Army or Air Force who on 
the day before the effective date of this Act [Sept. 15, 
1981]— 

"(1) was on active duty and subject to placement on 
the active-duty list of his armed force; and 

"(2) held the reserve grade of first lieutenant, cap- 
tain, or major; and 

"(3) was considered to have twice failed of selection 
for promotion to the next higher reserve grade, 
shall be governed by [former] section 3846 or 8846, as ap- 
propriate, of title 10, United States Code, as a deferred 
officer. 

"ENTITLEMENT TO SEVERANCE PAY OR SEPARATION PAY 
OF OFFICERS SEPARATED OR DISCHARGED PURSUANT TO 
THIS PART 

"Sec. 607. (a) An officer who is discharged in accord- 
ance with section 603(b)(2) or 604 is entitled, at his elec- 
tion, to — 

"(1) the severance pay to which he would have been 
entitled under the laws in effect before the effective 
date of this Act [Sept. 15, 1981]; or 

"(2) separation pay, if eligible therefor, under sec- 
tion 1174(a) of title 10, United States Code, as added 
by this Act. 

"(b) An officer who is separated in accordance with 
section 605(b)(3) or 606 is entitled, at his election, to — 

"(1) readjustment pay under section 687 of title 10, 
United States Code, as in effect on the day before the 
effective date of this Act [Sept. 15, 1981]; or 

"(2) separation pay, if eligible therefor, under sec- 
tion 1174(c) of title 10, United States Code, as added 
by this Act. 

"SPECIAL TENURE PROVISIONS FOR OFFICERS SERVING IN 
TEMPORARY GRADES OF BRIGADIER GENERAL AND 
MAJOR GENERAL 

"Sec 608. (a) Notwithstanding section 635 or 636 of 
title 10, United States Code, as added by this Act, but 
subject to subsection (b), a regular officer of the Army 
or Air Force — 

"(1) who on the effective date of this Act [Sept. 15, 
1981] is serving in or is on a list of officers rec- 
ommended for promotion to the temporary grade of 
brigadier general or major general; 

"(2) whose regular grade on such date is below such 
temporary grade; and 

"(3) who is promoted pursuant to section 601(a) to 
the regular grade equivalent to such temporary 
grade, 

shall be subject to mandatory retirement for years of 
service in accordance with the laws applicable on the 
day before the effective date of this Act to officers in 
the permanent grade he held on such date. However, 
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such an officer shall not be subject to a mandatory re- 
tirement date which Is earlier than the first day of the 
month following the month of the thirtieth day after 
he completes 30 years of service as computed under sec- 
tion 3927(a) or 8927(a), as appropriate, of title 10, United 
States Code, as in effect on the day before the effective 
date of this Act. 

"(b)(1) The Secretary of the Army or the Secretary of 
the Air Force, as appropriate, may convene selection 
boards under this section for the purpose of rec- 
ommending from among officers described in sub- 
section (a) officers to be selected to be subject to man- 
datory retirement for years of service In accordance 
with the laws applicable on the day before the effective 
date of this Act [Sept. 15, 1981] to officers In the perma- 
nent grade to which such officers were promoted pursu- 
ant to section 601(a) or to officers in a lower permanent 
grade higher than the permanent grade held by such of- 
ficers on the day before the effective date of this Act. 

"(2) Upon the recommendation of a selection board 
convened under this section, the Secretary concerned 
may select officers described in subsection (a) to be 
subject to mandatory retirement in accordance with 
the provisions of section 3922, 3923, 8922, or 8923, as ap- 
propriate, of title 10, United States Code, as in effect on 
the day before the effective date of this Act [Sept. 15, 
1981], rather than in the manner described in subsection 
(a). 

"(3) Any selection board convened under this section 
shall be convened in accordance with the provisions of 
section 3297 or 8297, as appropriate, of title 10, United 
States Code, as in effect on the day before the effective 
date of this Act [Sept. 15, 1981]. 

"(c) This section does not apply to an officer who — 

"(1) is sooner retired or separated under another 
provision of law; 

"(2) is promoted to the permanent grade of briga- 
dier general pursuant to section 601(a) and is subse- 
quently promoted to the permanent grade of major 
general under chapter 36 of title 10, United States 
Code, as added by this Act; or 

"(3) is continued on active duty under section 637 of 
title 10, United States Code, as added by this Act. 

"RIGHT OF MAJORS AND COLONELS TO COMPLETE YEARS 
OP SERVICE ALLOWED UNDER PRIOR LAW 

"Sec. 609. (a)(1) Subject to paragraph (2), an officer of 
the Army or Air Force who on the effective date of this 
Act [Sept. 15, 1981]— 

"(A) holds the regular grade of major; or 
"(B) Is on a list of officers recommended for pro- 
motion to the regular grade of major, 
shall be retained on active duty until he completes 
twenty-one years of service as computed under section 
3927(a) or 8927(a), as appropriate, of title 10, United 
States Code (as in effect on the day before the effective 
date of this Act), and then be retired under the provi- 
sions of section 3913 or 8913 of such title (as in effect on 
the day before the effective date of this Act) on the 
first day of the month after the month in which he 
completes that service. 
"(2) Paragraph (1) does not apply to an officer who — 
"(A) Is sooner retired or separated under another 
provision of law; 

"(B) Is promoted to the regular grade of lieutenant 
colonel; or 

"(C) is continued on active duty under section 637 
of title 10, United States Code, as added by this Act. 
"(b)(1) Subject to paragraph (2), an officer of the 
Army or Air Force who on the effective date of this Act 
[Sept. 15, 1981]— 

"(A) holds the regular grade of colonel; or 
"(B) is on a list of officers recommended for pro- 
motion to the regular grade of colonel, 
shall be retired under section 3921 or 8921, as appro- 
priate, of such title (as in effect on the day before the 
effective date of this Act). 
"(2) Paragraph (1) does not apply to an officer who — 
"(A) Is sooner retired or separated under another 
provision of law; 



"(B) is promoted to the regular grade of brigadier 
general; or 

"(C) is continued on active duty under section 637 
of title 10, United States Code, as added by this Act. 

"REGULAR OFFICERS WHOSE RETIREMENT HAS BEEN 
DEFERRED 

"Sec. 610. A regular officer of the Army or Air Force 
serving on active duty on the effective date of this Act 
[Sept. 15, 1981] whose retirement under chapter 367 or 
867 of title 10, United States Code, has been deferred be- 
fore that date — 

"(1) under a provision of such chapter; or 

"(2) by virtue of a suspension, under any provision 

of law, of provisions of such chapter which would 

otherwise require such retirement, 
may continue to serve on active duty to complete the 
period for which his retirement was deferred or until 
such suspension is removed. 

"Part B — Transition Provisions Relating Only to 
the Navy and Marine Corps 

"officers serving in a temporary grade below vice 
admiral or lieutenant general or recommended 
for promotion 

"Sec. 611. (a) Subject to subsection (b), any regular 
officer of the Navy or Marine Corps, and any reserve of- 
ficer of the Navy and Marine Corps who on the effective 
date of this Act [Sept. 15, 1981] is subject to placement 
on the active-duty list, who on the effective date of this 
Act— 

"(1) is serving on active duty in a temporary grade 
below vice admiral or lieutenant general that is high- 
er than his permanent grade; or 
"(2) is on a promotion list, 
shall be considered to have been recommended for pro- 
motion to the permanent grade equivalent to the grade 
In which he is serving or for which he has been rec- 
ommended for promotion, as the case may be, by a 
board convened under section 611(a) of title 10, United 
States Code, as added by this Act. 
"(b) This section does not apply to an officer — 

"(1) serving in a temporary grade which, by its own 
terms, is limited in duration; 

"(2) designated for limited duty in a grade to which 
he was appointed under section 5596 of title 10, United 
States Code, before the effective date of this Act 
[Sept. 15, 1981]; or 

"(3) recommended for promotion or promoted to a 
grade under section 5787 of such title, as in effect be- 
fore the effective date of this Act. 

"(c)(1) Any delay of a promotion of an officer referred 
to in clause (2) of subsection (a) that was in effect on 
September 14, 1981, under the laws and regulations in 
effect on such date, shall continue in effect on and after 
September 15, 1981, as if such promotion had been de- 
layed under section 624(d) of title 10, United States 
Code, as added by this Act. 

"(2) Any action to remove from a promotion list the 
name of an officer referred to in clause (2) of subsection 
(a) which was initiated before September 15, 1981, under 
the laws and regulations in effect before such date shall 
continue on and after such date as if such removal ac- 
tion had been initiated under section 629 of title 10, 
United States Code, as added by this Act. 

"OFFICERS FAILED OF SELECTION FOR PROMOTION 

"Sec 612. (a) Except as provided in subsection (b), an 
officer of the Navy or Marine Corps who on the effec- 
tive date of this Act [Sept. 15, 1981] is considered to 
have failed of selection for promotion one or more 
times to a grade below the grade of captain, in the case 
of an officer of the Navy, or below the grade of colonel, 
in the case of an officer of the Marine Corps, is subject 
to chapter 36 of title 10, United States Code, as added 
by this Act, as if such failure or failures had occurred 
under the provisions of such chapter. 

"(b) An officer who during fiscal year 1981 — 
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"(1) failed twice of selection for promotion to the 
grade of either lieutenant or lieutenant commander, 
in the case of an officer in the Navy, or to either cap- 
tain or major, in the case of an officer in the Marine 
Corps; and 

"(2) had not previously failed of selection for pro- 
motion to that grade, 
may not, because of such failures of selection, be invol- 
untarily separated, involuntarily discharged, or retired 
under chapter 36 of title 10, United States Code, as 
added by this Act, before June 30, 1982, unless the offi- 
cer so requests. 

"RIGHT OF CERTAIN OFFICERS TO RETIRE UNDER PRIOR 
LAW 

"Sec. 613. (a)(1) Subject to paragraph (2), an officer 
who on September 15, 1981 — 

"(A) holds the grade of lieutenant commander, 
commander, or captain in the Regular Navy or the 
grade of major, lieutenant colonel, or colonel in the 
Regular Marine Corps; or 

"(B) is on a promotion list to any such grade, 
shall be retired on the date provided under the laws in 
effect on September 14, 1981, except that an officer for 
whom no means can be established under the laws in ef- 
fect on September 14, 1981, for computing creditable 
service in determining whether the officer is subject to 
involuntary retirement shall be retired under chapter 
573 of title 10, United States Code, as in effect on Sep- 
tember 14, 1981, on the basis of the years of service of 
such officer as determined under regulations prescribed 
under section 624(b). 

"(2) This subsection does not apply to an officer — 

"(A) removed from active duty under section 1184 of 
title 10, United States Code, as added by this Act; 

"(B) promoted to a higher grade in the Regular 
Navy or Regular Marine Corps; 

"(C) continued on active duty under section 637 of 
title 10, United States Code, as added by this Act; or 
"(D) selected for early retirement under section 638 
of title 10, United States Code. 

"(b)(1) An officer of the Navy who on September 14, 
1981— 

"(A) has the grade of rear admiral in the Regular 
Navy; or 

"(B) was on a promotion list to such grade, 
shall be continued on active duty or retired in accord- 
ance with the laws in effect on September 14, 1981. 

"(2) An officer of the Marine Corps who on September 
14, 1981— 

"(A) has the grade of brigadier general in the Regu- 
lar Marine Corps; or 

"(B) was on a promotion list to such grade, 
shall be retired in accordance with the laws in effect on 
September 14, 1981. 

"TRANSITION PROVISIONS TO NEW COMMODORE GRADE 

"Sec. 614. (a)(1) An officer of the Navy who on the day 
before the effective date of this Act [Sept. 15, 1981]— 

"(A) was serving on active duty in the grade of rear 
admiral and was receiving the basic pay of a rear ad- 
miral of the upper half; or 

"(B) was serving on active duty in the grade of ad- 
miral or vice admiral and would have been entitled to 
receive the basic pay of a rear admiral of the upper 
half had he not been serving in such grade on such 
date, 

shall after such date hold the permanent grade of rear 
admiral. 

"(2) An officer of the Navy who on the day before the 
effective date of this Act [Sept. 15, 1981]— 

"(A) was serving on active duty in the grade of rear 
admiral and was receiving the basic pay of a rear ad- 
miral of the lower half; or 

"(B) was serving on active duty in the grade of ad- 
miral or vice admiral and would have been entitled to 
receive the basic pay of a rear admiral of the lower 
half had he not been serving in such grade on such 
date, 



shall after such date hold the permanent grade of com- 
modore, but shall retain the title of rear admiral. 

"(3) An officer who on the day before the effective 
date of this Act [Sept. 15, 1981] was on a list of officers 
recommended for promotion to the grade of rear admi- 
ral shall, upon promotion, hold the grade of commodore 
with the title of rear admiral. 

"(b) An officer who on the day before the effective 
date of this Act [Sept. 15, 1981]— 

"(1) was serving on active duty in the grade of rear 
admiral and was entitled to the basic pay of a rear 
admiral of the lower half; or 

"(2) was on a list of officers recommended for pro- 
motion to the grade of rear admiral, 
shall, on and after the effective date of this Act, or in 
the case of an officer on such a list, upon promotion to 
the grade of commodore, be entitled to wear the uni- 
form and insignia of a rear admiral. 

"(c) Except as otherwise provided by law, an officer of 
the Navy who on the day before the effective date of 
this Act [Sept. 15, 1981] held the grade of rear admiral 
on the retired list or the temporary disability retired 
list retains the grade of rear admiral and is entitled 
after such date to wear the uniform and insignia of a 
rear admiral. Such an officer, when ordered to active 
duty — 

"(1) holds the grade and has the right to wear the 
uniform and insignia of a rear admiral; and 

"(2) ranks among commissioned officers of the 
armed forces as and is entitled to the basic pay of — 
"(A) a commodore, if his retired pay was based on 

the basic pay of a rear admiral of the lower half on 

the day before the effective date of this Act; or 
"(B) a rear admiral, if his retired pay was based 

on the basic pay of a rear admiral of the upper half 

on the day before the effective date of this Act. 
"(d)(1) An officer of the Navy who — 

"(A) on the effective date of this Act [Sept. 15, 
1981]— 

"(i) was serving on active duty in the grade of 
rear admiral and was entitled to the basic pay of a 
rear admiral of the lower half or was serving on ac- 
tive duty in the grade of admiral or vice admiral 
and would have been entitled to receive the basic 
pay of a rear admiral of the lower half had he not 
been serving in such grade on such date; or 

"(ii) was on a list of officers recommended for 
promotion to the grade of rear admiral; and 
"(B) after such date holds the permanent grade of 
commodore pursuant to subsection (a), 
shall not be subject to the provisions of chapter 36 of 
title 10, United States Code, as added by this Act, relat- 
ing to selection for promotion and promotion to the 
next higher grade. 

"(2) Officers to whom this subsection applies become 
entitled to hold the permanent grade of rear admiral 
under the circumstances prescribed for entitlement to 
the basic pay of a rear admiral of the upper half under 
the provisions of subsections (a) through (d) of section 
202 of title 37, United States Code, as in effect on the 
day before the effective date of this Act [Sept. 15, 1981]. 
For the purposes of this subsection, officers serving in 
the permanent grade of rear admiral or commodore in 
accordance with subsection (a) shall be considered as 
serving in the grade of rear admiral, as such grade was 
in effect on the day before the effective date of this 
Act. 

"(e) Unless entitled to a higher grade under another 
provision of law, an officer of the Navy who on the day 
before the effective date of this Act [Sept. 15, 1981]— 

"(1) was serving on active duty; and 

"(2) held the grade of rear admiral; 
and who retires on or after the effective date of this 
Act, retires in the grade of rear admiral and is entitled 
to wear the uniform and insignia of a rear admiral. If 
such an officer is ordered to active duty after his re- 
tirement, he is considered, for the purposes of deter- 
mining his pay, uniform and insignia, and rank among 
other commissioned officers, as having held the grade 
of rear admiral on the retired list on the day before the 
effective date of this Act. 
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"(f) A reserve officer of the Navy who on the day be- 
fore the effective date of this Act [Sept. 15, 1981] was in 
an active status and was serving in the grade of rear 
admiral or was on a list of reserve officers rec- 
ommended for promotion to the grade of rear admiral 
is not subject to [former] subsection (f) of section 6389 
of title 10, United States Code, as added by this Act. 

"FEMALE OFFICERS 

"Sec. 615. (a) Except as provided under subsection (c), 
each regular officer who on the effective date of this 
Act [Sept. 15, 1981] is serving on the active list in the 
line of the Navy or on the active list of the Marine 
Corps under an appointment made under section 5590 of 
title 10, United States Code, shall be reappointed in the 
line of the Navy or in the Marine Corps, as appropriate, 
in the grade and with the date of rank held by such of- 
ficer immediately before such reappointment. Each 
such reappointment shall be made in accordance with 
the provisions of such title as amended by this Act but 
notwithstanding any limitation otherwise applicable 
with regard to age, grade, or physical standards. 

"(b) Each officer of the Navy who on the effective 
date of this Act [Sept. 15, 1981] is serving in a staff 
corps under an appointment made under section 5590 of 
title 10, United States Code, shall be reappointed in 
that corps in the grade and with the date of rank held 
by such officer immediately before such reappoint- 
ment. Each such reappointment shall be made in ac- 
cordance with the provisions of such title as amended 
by this Act but notwithstanding any limitation other- 
wise applicable with regard to age, grade, or physical 
standards. 

"(c) Any officer who on the effective date of this Act 
[Sept. 15, 1981] is serving on the active list in the line 
of the Navy under an appointment made under section 
5590 of title 10, United States Code, and who meets the 
qualifications for appointment in a staff corps of the 
Navy may, request appointment in a staff corps and, 
with the approval of the Secretary of the Navy, be ap- 
pointed in that staff corps. Any appointment under this 
subsection shall be in lieu of the reappointment of the 
officer under subsection (a). 

"(d) Each officer reappointed in a staff corps pursu- 
ant to subsection (b) or appointed in a staff corps under 
subsection (c) shall be considered for all purposes as 
having been originally appointed in such staff corps in 
accordance with the provisions of title 10, United 
States Code, as amended by this Act. 

"(e) Except as otherwise specifically provided by law, 
all provisions of law relating to appointment, pro- 
motion, separation, and retirement which are applica- 
ble to male officers of the Regular Navy or Regular Ma- 
rine Corps, as appropriate, apply to officers reappointed 
pursuant to subsection (a) or (b) or appointed under 
subsection (c). 

"(f)(1) As soon as practicable after completion of the 
appointments and reappointments provided for in sub- 
sections (a), (b), and (c), the name of each officer so ap- 
pointed or reappointed shall be entered on the appro- 
priate active-duty list of the Navy or the Marine Corps 
in a position among officers of her grade determined in 
accordance with regulations prescribed by the Sec- 
retary of the Navy. Such officers shall be placed on the 
appropriate active-duty list without change in their 
relative positions held on the lineal list or any list for 
promotion established for them while they were serving 
under an appointment under any provision of title 10, 
United States Code, repealed by this Act. 

"(2) Any female officer — 
"(A) who, by virtue of her date of rank and other 

considerations, would be placed on a list of officers 

eligible for consideration for promotion in a position 

senior to an officer who has failed of selection for 

promotion one or more times; and 

"(B) who is considered to have failed of selection 

for promotion once or is considered to have never 

failed of selection for promotion, 
shall, for purposes of determining her eligibility for 
consideration for promotion to the next higher grade, 



be considered with those officers who are considered to 
have failed of selection for promotion once, or who are 
considered never to have failed of selection for pro- 
motion, as the case may be. 

"(3) A female officer who is considered to have failed 
of selection for promotion one or more times and whose 
position on the active-duty list is junior to the position 
of any male officer who is considered to have failed of 
selection for promotion a fewer number of times or not 
at all may not derive any advantage in the selection 
process by virtue of such position on the active-duty 
list. 

"(g) Except as provided in section 638 of title 10, 
United States Code, as added by this Act, a regular offi- 
cer of the Navy or Marine Corps appointed under sec- 
tion 5590 of such title who — 

"(1) before the effective date of this Act [Sept. 15, 

1981] had not twice failed of selection for promotion 

to the next higher grade; and 

"(2) is not selected for promotion to a higher regu- 
lar grade on or after such effective date, 
may not be retired earlier than such officer would have 
been retired had this Act not been enacted. 

"(h)(1) Any officer who — 
"(A) on the effective date of this Act [Sept. 15, 1981] 

is a lieutenant in the Navy or a captain in the Marine 

Corps; 

"(B) under section 6396(c) or 6401 of title 10, United 
States Code (as in effect on the day before the effec- 
tive date of this Act), would have been discharged on 
June 30 of the fiscal year in which that officer (i) was 
not on a promotion list, and (ii) had completed 13 
years of active commissioned service; and 

"(C) because of the enactment of this Act, is sub- 
ject to discharge under section 632 of such title be- 
cause such officer has twice failed of selection for 
promotion, 

shall, if such officer has not completed 13 years of ac- 
tive commissioned service at the time otherwise pre- 
scribed for the discharge of such officer under such sec- 
tion and such officer so requests, not be discharged 
until June 30 of the fiscal year in which the officer 
completes 13 years of active commissioned service. 
"(2) Any officer who— 

"(A) on the effective date of this Act [Sept. 15, 1981] 
is a lieutenant (junior grade) in the Navy or a first 
lieutenant in the Marine Corps; 

"(B) under section 6396(d) or 6402 of title 10, United 
States Code (as in effect on the day before the effec- 
tive date of this Act), would have been discharged on 
June 30 of the fiscal year in which that officer (i) was 
not on a promotion list, and (ii) had completed 7 
years of active commissioned service; and 

"(C) because of the enactment of this Act, is sub- 
ject to discharge under section 631 of such title be- 
cause such officer has twice failed of selection for 
promotion, 

shall, if that officer has not completed V years of active 
commissioned service at the time otherwise prescribed 
for such discharge under such section and such officer 
so requests, not be discharged until June 30 of the fiscal 
year in which the officer completes V years of active 
commissioned service. 

"LIMITED-DUTY OFFICERS 

"Sec. 616. (a) An officer of the Regular Navy or Regu- 
lar Marine Corps who on the effective date of this Act 
[Sept. 15, 1981] is an officer who was designated for lim- 
ited duty before that date under section 5589 of title 10, 
United States Code, is subject to section 6383 of such 
title (as in effect on the day before the effective date 
of this Act), unless promoted to a higher permanent 
grade under chapter 36 of title 10, United States Code, 
as added by this Act. 

"(b) Any female member of the Navy who on April 2, 
1981, was appointed under section 591 [now 12201] or 5590 
of title 10, United States Code, in the grade of ensign 
as an officer designated for limited duty may after Sep- 
tember 14, 1981, be reappointed as an officer designated 
for limited duty under section 5596 of title 10, United 
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States Code, as amended by this Act. A member so re- 
appointed shall have a date of rank as an ensign of 
April 2, 1981, and shall have the same permanent pay 
grade and status as that member held on April 1, 1981. 

"(c) An officer of the Navy or Marine Corps who on 
September 15, 1981, was an officer designated for lim- 
ited duty under section 5589 of title 10, United States 
Code, and who on the date of the enactment of this sub- 
section [Oct. 19, 1984] is serving in a temporary grade 
above the grade of lieutenant, in the case of an officer 
of the Navy, or captain, in the case of an officer of the 
Marine Corps, may be reappointed under section 5589 of 
title 10, United States Code (as in effect on or after 
September 15, 1981), in the same permanent grade and 
with the same date of rank held by that officer on the 
active-duty list immediately before such reappoint- 
ment if he is otherwise eligible for appointment under 
that section. 

"CERTAIN NAVY LIEUTENANTS HOLDING TEMPORARY AP- 
POINTMENTS IN THE GRADE OF LIEUTENANT COM- 
MANDER 

"Sec. 61V. Any officer who on the effective date of 
this Act [Sept. 15, 1981] holds a temporary appointment 
in the grade of lieutenant commander under section 
5787d of title 10, United States Code, shall on and after 
such date be considered to be serving in such grade as 
if such appointment had been made under section 5721 
of such title, as added by this Act. 

"DIRECTOR OP BUDGET AND REPORTS OF THE NAVY 

"Sec. 618. (a) An officer of the Navy who on the day 
before the effective date of this Act [Sept. 15, 1981] was 
serving on active duty and entitled to rank and privi- 
leges of retirement under section 5064 of title 10, United 
States Code, as in effect on the day before the effective 
date of this Act, shall have his rank and retirement 
privileges determined under the laws in effect on such 
date. 

"CONTINGENCY AUTHORITY FOR NAVY PROMOTIONS UNDER 
PRIOR LAW 

"Sec. 619. If necessary because of unforeseen circum- 
stances, the Secretary of the Navy, during fiscal year 
1982, may convene boards to select officers for pro- 
motion under chapters 545 and 549 of title 10, United 
States Code, as in effect on September 14, 1981, and offi- 
cers so selected may be promoted in accordance with 
such chapters. An officer promoted to a higher grade 
under the authority of this section shall be subject to 
sections 613 and 629 as if he held that grade on Septem- 
ber 14, 1981, and shall have a date of rank to be deter- 
mined under section 741 of title 10, United States Code, 
as amended by this Act. 

"RETENTION ON ACTIVE DUTY OF CERTAIN RESERVE 
LIEUTENANT COMMANDERS 

"Sec. 620. Notwithstanding section 6389 of title 10, 
United States Code, an officer who on September 14, 
1981— 

"(1) holds the grade of lieutenant commander in the 
Naval Reserve [now Navy Reserve]; 

"(2) is on active duty as the result of recall orders 
accepted subsequent to a break in active commis- 
sioned service; 

"(3) is subject to placement on the active-duty list; 
and 

"(4) is considered — 

"(A) to have failed of selection for promotion to 
the grade of commander one or more times under 
chapter 545 of title 10, United States Code, as in ef- 
fect on September 14, 1981; or 

"(B) to have been later considered to have failed 
of selection for promotion to the grade of com- 
mander one or more times under chapter 36 of title 
10, United States Code, as added by this Act, 
may be retained on active duty by the Secretary of the 
Navy for such period as the Secretary considers appro- 
priate. 



"Part C — General Transition Provisions 

"ESTABLISHMENT OF INITIAL ACTIVE-DUTY LISTS 

"Sec 621. (a)(1) Not later than 6 months after the ef- 
fective date of this Act [Sept. 15, 1981], all officers of 
the Army, Navy, Air Force, and Marine Corps who are 
required to be placed on the active-duty list for their 
armed force under chapter 36 of title 10, United States 
Code, as added by this Act, shall be placed on such list 
with the same relative seniority which they held on the 
day before the effective date of this Act. An officer 
placed on an active-duty list under this section shall be 
considered to have been placed on such list as of the ef- 
fective date of this Act. 

"(2) Regulations prescribed under section 620 of title 
10, United States Code, as added by this Act, shall be 
applicable to the placement of officers on the active- 
duty list under paragraph (1). 

"(b) Under regulations prescribed by the Secretary of 
Defense, which shall apply uniformly among the Army, 
Navy, Air Force, and Marine Corps, the Secretary of 
the military department concerned, in order to main- 
tain the relative seniority among officers of the Army, 
Navy, Air Force, and Marine Corps as it existed on Sep- 
tember 14, 1981, may adjust the date of rank of offi- 
cers — 

"(1) below the grade of brigadier general or com- 
modore during the one-year period beginning on Sep- 
tember 15, 1981; and 

"(2) above the grade of colonel or, in the case of the 
Navy, captain until there are no longer any officers 
to whom section 614(d) is applicable. 

"OFFICERS SERVING IN THE SAME TEMPORARY GRADE 
AND PERMANENT GRADE; DATE OF RANK 

"Sec. 622. (a) Any officer of the Army, Navy, Air 
Force, or Marine Corps who on the effective date of this 
Act [Sept. 15, 1981] is serving on active duty in a tem- 
porary grade which is the same as his permanent grade 
shall on such date be serving in such grade subject to 
this title and the amendments made by this Act. The 
date of rank of such officer in that grade is the date of 
his temporary appointment to that grade. 

"OFFICERS SERVING IN GRADES ABOVE MAJOR GENERAL 
OR REAR ADMIRAL 

"Sec. 623. (a) Any officer who on the day before the 
effective date of this Act [Sept. 15, 1981] held a tem- 
porary appointment in the grade of lieutenant general 
or general under section 3066, 5232, or 8066 of title 10, 
United States Code, or a temporary appointment in the 
grade of vice admiral or admiral under section 5231 of 
such title, shall on and after such date be considered to 
be serving in such grade as if such appointment had 
been made under section 601 of such title, as added by 
this Act. 

"(b)(1) Any designation of a position as a position of 
importance and responsibility made by the President 
under section 3066 or 8066 of title 10, United States 
Code, before the effective date of this Act [Sept. 15, 
1981], shall remain in effect, unless changed by the 
President, as a designation of such position as a posi- 
tion of importance and responsibility under section 601 
of such title, as added by this Act. 

"(2) Any position held by an officer under section 5231 
or 5232 of title 10, United States Code, on the effective 
date of this Act [Sept. 15, 1981] shall, unless changed by 
the President, be deemed to be a position of importance 
and responsibility designated by the President under 
section 601 of title 10, United States Code. 

"(c) Any officer who before the effective date of this 
Act [Sept. 15, 1981] served in the grade of lieutenant 
general, general, vice admiral, or admiral but was not 
serving in such grade on the day before the effective 
date of this Act shall for the purposes of section 1370(c) 
of title 10, United States Code, as added by this Act, be 
deemed to have held such position under an appoint- 
ment made under section 601 of such title, as added by 
this Act. 
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"YEARS OF SERVICE FOR INVOLUNTARY RETIREMENT OR 
DISCHARGE 

"Sec. 624. (a) In determining' whether any officer of 
the Army, Navy, Air Force, or Marine Corps who was 
on active duty on the day before the effective date of 
this Act [Sept. 15, 1981] is subject to involuntary retire- 
ment or discharge under chapter 36 of title 10, United 
States Code, as added by this Act, the years of service 
of the officer for such purpose shall be computed by 
adding — 

"(1) the amount of service creditable to such officer 
on the day before the effective date of this Act for the 
purpose of determining whether the officer is subject 
to involuntary retirement or discharge; and 

"(2) all subsequent active commissioned service of 
such officer. 

"(b) In the case of an officer subject to placement on 
the active-duty list on September 15, 1981, for whom no 
means of computing service creditable in determining 
whether the officer is subject to involuntary retire- 
ment or discharge existed under the law in effect on the 
day before the effective date of this Act [Sept. 15, 1981], 
the amount of creditable service of such officer for such 
purpose for the period before the effective date of this 
Act shall be determined under regulations prescribed 
by the Secretary of the military department concerned, 
except that such an officer may not be credited with an 
amount of service less than the amount of his active 
commissioned service. 

"SAVINGS PROVISION FOR CONSTRUCTIVE SERVICE 
PREVIOUSLY GRANTED 

"Sec. 625. (a) The amendments made by this Act do 
not affect the crediting of years of service to any per- 
son who on the day before the effective date of this Act 
[Sept. 15, 1981]— 

"(1) had been credited with years of service upon an 

original appointment as an officer or after such an 

appointment; or 

"(2) was participating in a program leading to an 

appointment as an officer in the Army, Navy, Air 

Force, or Marine Corps and the crediting of years of 

service. 

"(b)(1) Any officer who on the effective date of this 
Act [Sept. 15, 1981] is an officer of the Army or Navy in 
the Medical or Dental Corps of his armed force, an offi- 
cer of the Air Force designated as a medical or dental 
officer, or an officer of the Public Health Service com- 
missioned as a medical or dental officer is entitled to 
include in the years of service creditable to him for the 
computation of basic pay and retired pay the years of 
service creditable to him for such purposes under 
clauses (7) and (8) of section 205(a) of title 37, United 
States Code, as in effect on the day before the effective 
date of this Act. 

"(2) Any person who on the day before the effective 
date of this Act [Sept. 15, 1981] was enrolled in the Uni- 
formed Services University of the Health Sciences 
under chapter 104 of this title or the Armed Forces 
Health Professions Scholarship Program under chapter 
105 of this title and who on or after the effective date 
of this Act graduates from such university or com- 
pletes such program, as the case may be, and is ap- 
pointed in one of the categories specified in paragraph 
(1) is entitled to include in the years of service cred- 
itable to him for the computation of basic pay and re- 
tired pay the years of service that would have been 
credited to him under clauses (7) and (8) of section 
205(a) of title 37, United States Code, as in effect on the 
day before the effective date of this Act, had such 
clauses not been repealed by this Act. 

"MISCELLANEOUS PROVISIONS RELATING TO YEARS OF 
SERVICE 

"Sec. 626. (a) For the purpose of computing the years 
of service for pay and allowances of an officer of the 
Army, Navy, Air Force, or Marine Corps, including re- 
tired pay, severance pay, readjustment pay, separation 
pay, and basic pay, the total years of service of such of- 



ficer shall be computed by adding to that service so 
creditable on the day before the effective date of this 
Act [Sept. 15, 1981] all subsequent service as computed 
under title 10, United States Code, as amended by this 
Act. 

"(b) An officer of the Army, Navy, Air Force, or Ma- 
rine Corps who was on active duty on the effective date 
of this Act [Sept. 15, 1981] and who is retired under sec- 
tion 1251 of title 10, United States Code, as added by 
this Act, shall be entitled to retired pay in an amount 
equal to not less than 50 percent of the basic pay upon 
which his retired pay is based. 

"(c) The service that an officer of the Army, Navy, 
Air Force, or Marine Corps has in a particular grade is 
the sum of— 

"(A) the years, months, and days of service in that 
grade accrued under the laws in effect before the ef- 
fective date of this Act [Sept. 15, 1981]; and 

"(B) the years, months, and days of service in that 
grade accrued under the laws in effect on and after 
the effective date of this Act. 

"TRANSITION TO OFFICER GRADE-STRENGTH TABLES 
DURING FISCAL YEAR 1981 

"Sec. 627. For the fiscal year ending on September 30, 
1981, the maximum number of officers authorized to be 
serving on active duty as of the end of such fiscal year 
in each of the grades of major, lieutenant colonel, and 
colonel for the Army, Air Force, and Marine Corps, and 
in each of the grades of lieutenant commander, com- 
mander, and captain for the Navy, under section 523 of 
title 10, United States Code, as added by this Act, is in- 
creased by the number equal to one-half the difference 
between (1) the actual number of officers of that armed 
force serving on active duty in that grade on Septem- 
ber 30, 1980 (excluding officers in categories specified in 
subsection (b) of such section), and (2) the number spec- 
ified in the table contained in such section for such 
armed force and grade based upon the total number of 
commissioned officers of such armed force on active 
duty on September 30, 1981 (excluding officers in cat- 
egories specified in subsection (b) of such section). 

"RIGHT OF COMMISSIONED OFFICERS WITH PERMANENT 
ENLISTED OR WARRANT OFFICER STATUS TO RETIRE IN 
HIGHEST ENLISTED OR WARRANT OFFICER GRADE HELD 

"Sec. 628. (a) A member of the Army, Navy, Air 
Force, or Marine Corps who — 

"(1) on the day before the effective date of this Act 
[Sept. 15, 1981] had a permanent status as an enlisted 
member or as a warrant officer (or had a statutory 
right to be enlisted or to be appointed as a warrant 
officer) and was serving as an officer under a tem- 
porary appointment; and 

"(2) on or after the effective date of this Act and be- 
fore completing 10 years of commissioned service for 
purposes of retirement eligibility under section 3911, 
6323, or 8911 of title 10, United States Code, completes 
20 years of total service, as determined under section 
1405 of such title, 
is entitled to retire or transfer to the Fleet Reserve or 
Fleet Marine Corps Reserve in the highest grade he 
held as an enlisted member or a warrant officer. 

"SAVINGS PROVISION FOR RETIRED GRADE FOR OFFICERS 
NOT SUBSEQUENTLY PROMOTED 

"Sec 629. In applying section 1370(a)(2) of title 10, 
United States Code, as added by this Act, to an officer 
of the Army, Navy, Air Force, or Marine Corps who was 
on active duty on the day before the effective date of 
this Act [Sept. 15, 1981] and who on or after the effec- 
tive date of this Act is not promoted to a grade higher 
than the grade he held on the day before the effective 
date of this Act or, in the case of an officer who was on 
a list of officers recommended for promotion on such 
date, is not promoted to a grade higher than the grade 
to which he was recommended for promotion, 'two 
years' shall be substituted for 'three years'. The Sec- 
retary of the military department concerned may 
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waive the requirements of this section and of section 
1370(a)(2) of title 10, United States Code, as added by 
this Act, with respect to any officer described In the 
preceding sentence. 

"EXEMPTION OF CERTAIN OFFICERS FROM SELECTIVE 
EARLY RETIREMENT PROVISIONS 

"Sec. 630. An officer of the Army, Navy, Air Force, or 
Marine Corps who was recommended for continuation 
on the active list under the Act entitled An Act to pro- 
vide Improved opportunity for promotion for certain of- 
ficers in the naval service, and for other purposes', ap- 
proved August 11, 1959 (Public Law 86-155; 10 U.S.C. 5701 
note), or under section 10 of the Act entitled 'An Act 
relating to the promotion and separation of certain of- 
ficers of the regular components of the armed forces', 
approved July 12, 1960 (Public Law 86-616; 10 U.S.C. 3297 
note), is not subject to section 638 of title 10, United 
States Code, as added by this Act, relating to selective 
early retirement. 

"SAVINGS PROVISION FOR ENTITLEMENT TO READJUST- 
MENT PAY OR SEVERANCE PAY UNDER PRIOR PROVI- 
SIONS OF LAW 

"Sec. 631. (a) A member of the Army, Navy, Air 
Force, or Marine Corps who — 

"(1) was on active duty (other than for training) on 

Sept. 14, 1981; and 
"(2) after such date is Involuntarily discharged or 

released from active duty under any provision of title 

10, United States Code, as in effect after such date, 
is entitled to receive any readjustment payment or sev- 
erance pay to which he would have been entitled under 
laws in effect on Sept. 14, 1981, unless (In the case of a 
member discharged or released on or after the date of 
the enactment of the Department of Defense Authoriza- 
tion Act, 1985 [Oct. 19, 1984]) the Secretary concerned 
determines that the conditions under which the mem- 
ber Is discharged or separated do not warrant such pay. 

"(b) If a member who is entitled to receive a readjust- 
ment payment or severance pay under subsection (a) Is 
also eligible to receive separation pay under section 
1174 of title 10, United States Code, as added by this 
Act, the member may not receive both the readjust- 
ment payment and severance pay under laws in effect 
on Sept. 14, 1981, and separation pay under such section, 
but shall elect which he will receive. If the number 
fails to make an election In a timely manner, he shall 
be paid the amount which is more favorable to him. 

"OFFICERS ON ACTIVE DUTY IN GRADE ABOVE GENERAL 

"Sec. 632. Section 1251 of title 10, United States Code, 
as added by this Act, relating to mandatory retirement 
for age, shall not apply to any officer who on the effec- 
tive date of this Act [Sept. 15, 1981] was on active duty 
in a grade above general. 

"DEFINITIONS 

"Sec. 633. For the purposes of this title: 

"(1) The term 'officer' does not include warrant of- 
ficers. 

"(2) The term 'active-duty list' means the active- 
duty list established by the Secretary of the military 
department concerned pursuant to section 620 of title 
10, United States Code, as added by this Act. 

"SAVINGS PROVISION FOR RETIRED GRADE OF CERTAIN 
RESERVE OFFICERS 

"Sec. 634. Unless entitled to a higher grade under any 
other provision of law, a member of the Army or Air 
Force who is a reserve officer and who — 

"(1) is on active duty on September 14, 1981; and 
"(2) after such date retires under section 3911 or 
8911 of title 10, United States Code, 
is entitled to retire in the reserve grade which he held 
or to which he had been selected for promotion on Sep- 
tember 14, 1981. 

"SAVINGS PROVISION FOR ORIGINAL APPOINTMENT IN 
CERTAIN GRADES UNDER EXISTING REGULATIONS 

"Sec. 635. Any person who before September 15, 1981 — 



"(1) was selected for participation in a postbacca- 
laureate educational program leading to an appoint- 
ment as a commissioned officer or had completed a 
postbaccalaureate program and was selected for ap- 
pointment as a commissioned officer of the Army, 
Navy, Air Force, or Marine Corps; 

"(2) under regulations of the Secretary of the mili- 
tary department concerned in effect on December 12, 
1980, would have been appointed and ordered to active 
duty in a grade specified or determined in accordance 
with such regulations; and 

"(3) had not been so appointed and ordered to active 
duty, 

may be appointed and ordered to active duty in such 
grade with a date of rank and position on the active- 
duty list junior to that of all other officers of the same 
grade and competitive category serving on active duty. 

"RETENTION IN GRADE OF CERTAIN RESERVE OFFICERS 

"Sec. 636. A reserve officer of the Army, Navy, Air 
Force, or Marine Corps who on September 14, 1981 — 

"(1) is serving on active duty (A) under section 
10(b)(2) of the Military Selective Service Act (50 
U.S.C. App. 460(b)(2)) for the administration of the Se- 
lective Service System, or (B) under section 708 of 
title 32; and 

"(2) is serving In a temporary grade or Is selected 
for promotion to a temporary grade, 
may continue to serve In or may be promoted to and 
serve in such grade until promoted to a higher grade, 
separated, or retired. 

"SAVINGS PROVISION REGARDING DISCHARGE OF REGULAR 
OFFICERS 

"Sec. 637. An officer of the Regular Army, Regular 
Navy, Regular Air Force, or Regular Marine Corps who 
on September 14, 1981, was serving on active duty may 
not be discharged under section 630(1)(A) of title 10, 
United States Code, as added by this Act, on or after 
the day on which that officer completes three years of 
continuous service as a regular commissioned officer. 

"REPAYMENT OF READJUSTMENT AND SEVERANCE PAY 

"Sec. 638. Notwithstanding section 1174(h) of title 10, 
United States Code, as added by this Act, a person who 
received readjustment or severance pay before Septem- 
ber 15, 1981, and who, on or after September 15, 1981, be- 
comes entitled to retired or retainer pay under any pro- 
vision of title 10 or title 14, United States Code, shall 
be required to repay that readjustment pay or sever- 
ance pay in accordance with the laws in effect on Sep- 
tember 14, 1981. 

"SAVINGS PROVISION FOR PROMOTION CONSIDERATION OF 
CERTAIN RETIRED OFFICERS 

"Sec. 639. Notwithstanding sections 619, 620, and 
641(4) of title 10, United States Code, a retired officer 
serving on active duty on the date of the enactment of 
this section [Oct. 19, 1984] who on September 14, 1981, 
was on active duty as a retired officer recalled to ac- 
tive duty and who — 

"(1) was eligible for consideration for promotion on 

that date; and 
"(2) has served continuously on active duty since 

that date, 

may be considered for promotion (under regulations 
prescribed by the Secretary of the military department 
concerned) by a selection board that convenes after the 
date of the enactment of this section as if he had been 
placed on the active-duty list pursuant to section 621 of 
this Act." 

§ 612. Composition of selection boards 

(a)(1) Members of selection boards shall be ap- 
pointed by the Secretary of the military depart- 
ment concerned in accordance with this section. 
A selection board shall consist of five or more 
officers of the same armed force as the officers 
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under consideration by the board. Each member 
of a selection board (except as provided in para- 
graphs (2), (3), and (4)) shall be an officer on the 
active-duty list. Each member of a selection 
board must be serving in a grade higher than the 
grade of the officers under consideration by the 
board, except that no member of a board may be 
serving in a grade below major or lieutenant 
commander. 

(2) (A) Except as provided in subparagraph (B), 
a selection board shall include at least one offi- 
cer from each competitive category of officers 
to be considered by the board. 

(B) A selection board need not include an offi- 
cer from a competitive category to be consid- 
ered by the board when there are no officers of 
that competitive category on the active-duty 
list in a grade higher than the grade of the offi- 
cers to be considered by the board and eligible 
to serve on the board. However, in such a case 
the Secretary of the military department con- 
cerned, in his discretion, may appoint as a mem- 
ber of the board an officer of that competitive 
category who is not on the active-duty list from 
among officers of the same armed force as the 
officers under consideration by the board who 
hold a higher grade than the grade of the offi- 
cers under consideration and who are retired of- 
ficers, reserve officers serving on active duty 
but not on the active-duty list, or members of 
the Ready Reserve. 

(3) When reserve officers of an armed force are 
to be considered by a selection board, the mem- 
bership of the board shall include at least one 
reserve officer of that armed force on active 
duty (whether or not on the active-duty list). 
The actual number of reserve officers shall be 
determined by the Secretary of the military de- 
partment concerned, in the Secretary's discre- 
tion. Notwithstanding the first sentence of this 
paragraph, in the case of a board which is con- 
sidering officers in the grade of colonel or briga- 
dier general or, in the case of officers of the 
Navy, captain or rear admiral (lower half), no 
reserve officer need be included if there are no 
reserve officers of that armed force on active 
duty in the next higher grade who are eligible to 
serve on the board. 

(4) Except as provided in paragraphs (2) and 
(3), if qualified officers on the active-duty list 
are not available in sufficient number to com- 
prise a selection board, the Secretary of the 
military department concerned shall complete 
the membership of the board by appointing as 
members of the board officers who are members 
of the same armed force and hold a grade higher 
than the grade of the officers under consider- 
ation by the board and who are retired officers, 
reserve officers serving on active duty but not 
on the active-duty list, or members of the Ready 
Reserve. 

(5) A retired general or flag officer who is on 
active duty for the purpose of serving on a selec- 
tion board shall not, while so serving, be count- 
ed against any limitation on the number of gen- 
eral and flag officers who may be on active duty. 

(b) No officer may be a member of two succes- 
sive selection boards convened under section 
611(a) of this title for the consideration of offi- 
cers of the same competitive category and 
grade. 



(c)(1) Each selection board convened under sec- 
tion 611(a) of this title that will consider an offi- 
cer described in paragraph (2) shall include at 
least one officer designated by the Chairman of 
the Joint Chiefs of Staff who is a joint qualified 
officer. 

(2) Paragraph (1) applies with respect to an of- 
ficer who — 

(A) is serving on, or has served on, the Joint 
Staff; or 

(B) is a joint qualified officer. 

(3) The Secretary of Defense may waive the re- 
quirement in paragraph (1) in the case of — 

(A) any selection board of the Marine Corps; 
or 

(B) any selection board that is considering 
officers in specialties identified in paragraph 
(2) or (3) of section 619a(b) of this title. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2851; amended Pub. L. 97-22, §4(a), July 
10, 1981, 95 Stat. 125; Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 Stat. 
628; Pub. L. 99-433, title IV, § 402(a), Oct. 1, 1986, 
100 Stat. 1030; Pub. L. 106-398, §1 [[div. A], title 
V, § 504(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-101; 
Pub. L. 111-383, div. A, title V, § 522(a), Jan. 7, 
2011, 124 Stat. 4214.) 

Amendments 

2011 — Subsec. (c). Pub. L. 111-383 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol- 
lows: "Each selection board convened under section 
611(a) of this title that will consider officers who are 
serving in, or have served in, joint duty assignments 
shall Include at least one officer designated by the 
Chairman of the Joint Chiefs of Staff who Is currently 
serving in a joint duty assignment. The Secretary of 
Defense may waive the preceding sentence In the case 
of any selection board of the Marine Corps." 

2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
V, §504(a)(l)], struck out "who are on the active-duty 
list" after "five or more officers" In second sentence 
and inserted after second sentence "Each member of a 
selection board (except as provided in paragraphs (2), 
(3), and (4)) shall be an officer on the active-duty list." 

Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title V, 
§ 504(a)(2)], substituted "of that armed force on active 
duty (whether or not on the active-duty list). The ac- 
tual number of reserve officers shall be" for "of that 
armed force, with the exact number of reserve officers 
to be" and "the Secretary's discretion. Notwithstand- 
ing the first sentence of this paragraph," for "his dis- 
cretion, except that". 

1986— Subsec. (c). Pub. L. 99-433 added subsec. (c). 

1985— Subsec. (a)(3). Pub. L. 99-145 substituted "rear 
admiral (lower half)" for "commodore". 

1981— Subsec. (a)(2). Pub. L. 97-22, § 4(a)(1), designated 
existing provisions as subpar. (A), substituted "Except 
as provided in subparagraph (B), a selection board" for 
"A selection board", and added subpar. (B). 

Subsec. (a)(3). Pub. L. 97-86 substituted "commodore" 
for "commodore admiral". 

Pub. L. 97-22, §4(a)(2), inserted ", with the exact 
number of reserve officers to be determined by the Sec- 
retary of the military department concerned in his dis- 
cretion" after "at least one reserve officer of that 
armed force" and inserted "who are eligible to serve on 
the board" after "the next higher grade". 

Subsec. (a)(4). Pub. L. 97-22, §4(a)(3), substituted "Ex- 
cept as provided in paragraphs (2) and (3)" for "Except 
as provided in paragraph (3)" and "officers who are 
members of the same armed force and hold a grade 
higher than the grade of the officers under consider- 
ation by the board and who are retired officers, reserve 
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officers serving on active duty but not on the active- 
duty list, or members of the Ready Reserve" for "re- 
tired officers of the same armed force who hold a re- 
tired grade higher than the grade of the officers under 
consideration by the board" and designated as par. (5) 
provisions that retired general or flag officers on active 
duty for the purpose of serving on a selection board not 
be counted against any limitation on the number of 
general and flag officers who may be on active duty. 

Subsec. (a)(5). Pub. L. 97-22, § 4(a)(3), added par. (5) 
consisting of provisions, formerly contained in par. (4). 

Subsec. (b). Pub. L. 97-22, §4(a)(4), inserted "convened 
under section 611(a) of this title" after "selection 
boards". 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §504(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-102, provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply to any selection board convened 
under section 611(a) of title 10, United States Code, on 
or after August 1, 1981." 

Effective Date of 1986 Amendment 

Section 406(f) of Pub. L. 99-433 provided that: "The 
amendments made by section 402 [amending this sec- 
tion and sections 615 and 618 of this title] shall take ef- 
fect with respect to selection boards convened under 
section 611(a) of title 10, United States Code, after the 
end of the 120-day period beginning on the date of the 
enactment of this Act [Oct. 1, 1986]." 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

§ 613. Oath of members of selection boards 

Each, member of a selection board shall swear 
that he will perform his duties as a member of 
the board without prejudice or partiality and 
having- in view both the special fitness of offi- 
cers and the efficiency of his armed force. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2851.) 

§ 613a. Nondisclosure of board proceedings 

(a) Prohibition on Disclosure.— The proceed- 
ings of a selection board convened under section 
573, 611, or 628 of this title may not be disclosed 
to any person not a member of the board, except 
as authorized or required to process the report 
of the board. This prohibition is a statutory ex- 
emption from disclosure, as described in section 
552(b)(3) of title 5. 

(b) Prohibited Uses of Board Discussions, 
Deliberations, Notes, and Records.— The dis- 
cussions and deliberations of a selection board 
described in subsection (a) and any written or 
documentary record of such discussions and de- 
liberations — 

(1) are immune from legal process; 

(2) may not be admitted as evidence; and 

(3) may not be used for any purpose in any 
action, suit, or judicial or administrative pro- 
ceeding without the consent of the Secretary 
of the military department concerned. 

(c) Applicability. — This section applies to all 
selection boards convened under section 573, 611, 
or 628 of this title, regardless of the date on 
which the board was convened. 

(Added Pub. L. 109-364, div. A, title V, § 547(a)(1), 
Oct. 17, 2006, 120 Stat. 2215; amended Pub. L. 



111-383, div. A, title V, § 503(a), Jan. 7, 2011, 124 
Stat. 4207.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 503(a)(1), added 
subsec. (a) and struck out former subsec. (a). Prior to 
amendment, text read as follows: "The proceedings of a 
selection board convened under section 611 this title 
may not be disclosed to any person not a member of the 
board." 

Subsec. (b). Pub. L. 111-383, § 503(a)(2), substituted 
"Notes, and Records" for "and Records" in heading. 

Subsec. (c). Pub. L. 111-383, § 503(a)(3), added subsec. 
(c). 

Effective Date 

Pub. L. 109-364, div. A, title V, § 547(c), Oct. 17, 2006, 
120 Stat. 2216, provided that: "Section 613a of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to the proceedings of all selection 
boards convened under section 611 of that title, includ- 
ing selection boards convened before the date of the en- 
actment of this Act [Oct. 17, 2006]. Section 14104 of such 
title, as amended by subsection (b), shall apply with re- 
spect to the proceedings of all selection boards con- 
vened under section 14101 of that title, including selec- 
tion boards convened before the date of the enactment 
of this Act." 

§ 614. Notice of convening of selection boards 

(a) At least 30 days before a selection board is 
convened under section 611(a) of this title to rec- 
ommend officers in a grade for promotion to the 
next higher grade, the Secretary concerned (1) 
shall notify in writing the officers eligible for 
consideration for promotion of the date on 
which the board is to convene and the name and 
date of rank of the junior officer, and of the sen- 
ior officer, in the promotion zone as of the date 
of the notification, or (2) shall issue a general 
written notice to the armed force concerned re- 
garding the convening of the board which shall 
include the convening date of the board and the 
name and date of rank of the junior officer, and 
of the senior officer, in the promotion zone as of 
the date of the notification. 

(b) An officer eligible for consideration by a 
selection board convened under section 611(a) of 
this title may send a written communication to 
the board, to arrive not later than the day be- 
fore the date the board convenes, calling atten- 
tion to any matter concerning himself that the 
officer considers important to his case. The se- 
lection board shall give consideration to any 
timely communication under this subsection. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2852; amended Pub. L. 97-22, §4(b), July 
10, 1981, 95 Stat. 126; Pub. L. 102-190, div. A, title 
V, § 504(a)(2)(A), Dec. 5, 1991, 105 Stat. 1357; Pub. 
L. 109-163, div. A, title V, § 505(a), Jan. 6, 2006, 119 
Stat. 3227.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 inserted "the day be- 
fore" after "not later than" in first sentence. 

1991 — Pub. L. 102-190 struck out "; communications 
with boards" after "selection boards" in section catch- 
line. 

1981— Subsec. (a). Pub. L. 97-22 substituted "which 
shall include the convening date of the board" for 
", the names of the officers eligible for consideration 
by the board as of the date of the notification, the con- 
vening date of the board,". 
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Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 505(c), Jan. 6, 2006, 119 
Stat. 3227, provided that: "The amendments made by 
this section [amending this section and section 14106 of 
this title] shall take effect on March 1, 2006, and shall 
apply with respect to selection boards convened on or 
after that date." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 applicable to selection 
boards convened under section 611(a) of this title after 
end of 60-day period beginning Dec. 5, 1991, see section 
504(e) of Pub. L. 102-190, set out as a note under section 
615 of this title. 

§ 615. Information furnished to selection boards 

(a)(1) The Secretary of Defense shall prescribe 
regulations governing information furnished to 
selection boards convened under section 611(a) of 
this title. Those regulations shall apply uni- 
formly among the military departments. Any 
regulations prescribed by the Secretary of a 
military department to supplement those regu- 
lations may not take effect without the ap- 
proval of the Secretary of Defense in writing. 

(2) No information concerning a particular eli- 
gible officer may be furnished to a selection 
board except for the following: 

(A) Information that is in the officer's offi- 
cial military personnel file and that is pro- 
vided to the selection board in accordance 
with the regulations prescribed by the Sec- 
retary of Defense pursuant to paragraph (1). 

(B) Other information that is determined by 
the Secretary of the military department con- 
cerned, after review by that Secretary in ac- 
cordance with standards and procedures set 
out in the regulations prescribed by the Sec- 
retary of Defense pursuant to paragraph (1), to 
be substantiated, relevant information that 
could reasonably and materially affect the de- 
liberations of the selection board. 

(C) Subject to such limitations as may be 
prescribed in those regulations, information 
communicated to the board by the officer in 
accordance with this section, section 614(b) of 
this title (including any comment on informa- 
tion referred to in subparagraph (A) regarding 
that officer), or other applicable law. 

(D) A factual summary of the information 
described in subparagraphs (A), (B), and (C) 
that, in accordance with the regulations pre- 
scribed pursuant to paragraph (1), is prepared 
by administrative personnel for the purpose of 
facilitating the work of the selection board. 

(3) In the case of an eligible officer considered 
for promotion to a grade above colonel or, in the 
case of the Navy, captain, any credible informa- 
tion of an adverse nature, including any sub- 
stantiated adverse finding or conclusion from an 
officially documented investigation or inquiry, 
shall be furnished to the selection board in ac- 
cordance with standards and procedures set out 
in the regulations prescribed by the Secretary of 
Defense pursuant to paragraph (1). 

(4) Information provided to a selection board 
in accordance with paragraphs (2) and (3) shall 
be made available to all members of the board 
and shall be made a part of the record of the 
board. Communication of such information shall 
be in a written form or in the form of an audio 



or video recording. If a communication is in the 
form of an audio or video recording, a written 
transcription of the recording shall also be made 
a part of the record of the selection board. 

(5) Paragraphs (2), (3), and (4) do not apply to 
the furnishing of appropriate administrative 
processing information to the selection board by 
administrative staff designated to assist the 
board, but only to the extent that oral commu- 
nications are necessary to facilitate the work of 
the board. 

(6) Information furnished to a selection board 
that is described in subparagraph (B), (C), or (D) 
of paragraph (2), or in paragraph (3), may not be 
furnished to a later selection board unless — 

(A) the information has been properly placed 
in the official military personnel file of the of- 
ficer concerned; or 

(B) the information is provided to the later 
selection board in accordance with paragraph 
(2) or (3), as applicable. 

(7) (A) Before information described in para- 
graph (2)(B) or (3) regarding an eligible officer is 
furnished to a selection board, the Secretary of 
the military department concerned shall en- 
sure — 

(i) that such information is made available 
to such officer; and 

(ii) that the officer is afforded a reasonable 
opportunity to submit comments on that in- 
formation to the selection board. 

(B) If an officer cannot be given access to the 
information referred to in subparagraph (A) be- 
cause of its classification status, the officer 
shall, to the maximum extent practicable, be 
furnished with an appropriate summary of the 
information. 

(b) The Secretary of the military department 
concerned shall furnish each selection board 
convened under section 611(a) of this title with — 

(1) the maximum number, as determined in 
accordance with section 622 of this title, of of- 
ficers in each competitive category under con- 
sideration that the board may recommend for 
promotion to the next higher grade; 

(2) the names of all officers in each competi- 
tive category to be considered by the board for 
promotion; 

(3) the pertinent records (as determined by 
the Secretary) of each officer whose name is 
furnished to the board; 

(4) information or guidelines relating to the 
needs of the armed force concerned for officers 
having particular skills, including guidelines 
or information relating to the need for either 
a minimum number or a maximum number of 
officers with particular skills within a com- 
petitive category; 

(5) guidelines, based upon guidelines received 
by the Secretary from the Secretary of De- 
fense under subsection (c), for the purpose of 
ensuring that the board gives appropriate con- 
sideration to the performance of officers who 
are serving on, or have served on, the Joint 
Staff or are joint qualified officers; and 

(6) such other information and guidelines as 
may be necessary to enable the board to prop- 
erly perform its functions. 

(c) The Secretary of Defense, with the advice 
and assistance of the Chairman of the Joint 
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Chiefs of Staff, shall furnish to the Secretaries 
of the military departments guidelines for the 
purpose of ensuring that each selection board 
convened under section 611(a) of this title gives 
appropriate consideration to the performance of 
officers who are serving on, or have served on, 
the Joint Staff or are joint qualified officers. 

(d) Information or guidelines furnished to a se- 
lection board under subsection (b) may not be 
modified, withdrawn, or supplemented after the 
board submits the report to the Secretary of the 
military department concerned pursuant to sec- 
tion 617(a) of this title, except that, in the case 
of a report returned to a board pursuant to sec- 
tion 618(a)(2) of this title for further proceedings 
because of a determination by the Secretary of 
the military department concerned that the 
board acted contrary to law, regulation, or 
guidelines, the Secretary may modify, with- 
draw, or supplement such information or guide- 
lines as part of a written explanation to the 
board as provided in that section. 

(e) The Secretary of each military depart- 
ment, under uniform regulations prescribed by 
the Secretary of Defense, shall include in guide- 
lines furnished to a selection board convened 
under section 611(a) of this title that is consider- 
ing officers in a health-professions competitive 
category for promotion to a grade below colonel 
or, in the case of the Navy, captain, a direction 
that the board give consideration to an officer's 
clinical proficiency and skill as a health profes- 
sional to at least as great an extent as the board 
gives to the officer's administrative and man- 
agement skills. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2852; amended Pub. L. 99-433, title IV, 
§ 402(b), Oct. 1, 1986, 100 Stat. 1030; Pub. L. 
100-456, div. A, title V, § 501(a), Sept. 29, 1988, 102 
Stat. 1965; Pub. L. 101-189, div. A, title V, §519, 
Nov. 29, 1989, 103 Stat. 1444; Pub. L. 102-190, div. 
A, title V, § 504(a)(1), Dec. 5, 1991, 105 Stat. 1355; 
Pub. L. 102-484, div. A, title X, §1052(7), Oct. 23, 
1992, 106 Stat. 2499; Pub. L. 109-163, div. A, title 
V, § 506(a), Jan. 6, 2006, 119 Stat. 3227; Pub. L. 
111-383, div. A, title V, § 522(b), Jan. 7, 2011, 124 
Stat. 4215.) 

Amendments 

2011— Subsecs. (b)(5), (c). Pub. L. 111-383 substituted 
"of officers who are serving on, or have served on, the 
Joint Staff or are joint qualified officers" for "in joint 
duty assignments of officers who are serving, or have 
served, in such assignments". 

2006— Subsec. (a)(3). Pub. L. 109-163, § 506(a)(1)(B), 
added par. (3). Former par. (3) redesignated (4). 

Subsec. (a)(4). Pub. L. 109-163, § 506(a)(2)(A), sub- 
stituted "paragraphs (2) and (3)" for "paragraph (2)". 

Pub. L. 109-163, § 506(a)(1)(A), redesignated par. (3) as 

(4) . Former par. (4) redesignated (5). 

Subsec. (a)(5). Pub. L. 109-163, § 506(a)(2)(B), sub- 
stituted ", (3), and (4)" for "and (3)". 
Pub. L. 109-163, § 506(a)(1)(A), redesignated par. (4) as 

(5) . Former par. (5) redesignated (6). 

Subsec. (a)(6). Pub. L. 109-163, §506(a)(2)(C)(i), inserted 
", or in paragraph (3)," after "paragraph (2)" in intro- 
ductory provisions. 

Pub. L. 109-163, § 506(a)(1)(A), redesignated par. (5) as 

(6) . Former par. (6) redesignated (7). 

Subsec. (a)(6)(B). Pub. L. 109-163, §506(a)(2)(C)(ii), in- 
serted "or (3), as applicable" before period at end. 

Subsec. (a)(7). Pub. L. 109-163, § 506(a)(1)(A), redesig- 
nated par. (6) as (7). 



Subsec. (a)(7)(A). Pub. L. 109-163, § 506(a)(2)(D), in- 
serted "or (3)" after "paragraph (2)(B)" in introductory 
provisions. 

1992— Subsec. (b)(5). Pub. L. 102-484, §1052(7)(A), sub- 
stituted "subsection (o)" for "subsection (b)". 

Subsec. (d). Pub. L. 102-484, §1052(7)(B), substituted 
"subsection (b)" for "subsection (a)". 

1991 — Pub. L. 102-190 added subsec. (a) and redesig- 
nated former subsecs. (a) to (d) as (b) to (e), respec- 
tively. 

1989— Subsec. (d). Pub. L. 101-189 added subsec. (d). 

1988— Subsec. (a)(4). Pub. L. 100-456, § 501(a)(1), added 
el. (4) and struck out former cl. (4) which read as fol- 
lows: "information relating to the needs of the armed 
force concerned for officers having particular skills;". 

Subsec. (c). Pub. L. 100-456, § 501(a)(2), added subsec. 
(c). 

1986 — Pub. L. 99-433 designated existing provisions as 
subsec. (a), added par. (5), redesignated former par. (5) 
as (6), and added subsec. (b). 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 506(c), Jan. 6, 2006, 119 
Stat. 3228, provided that: "The amendments made by 
this section [amending this section and section 14107 of 
this title] shall take effect on October 1, 2006, and shall 
apply with respect to promotion selection boards con- 
vened on or after that date." 

Effective Date of 1991 Amendment 

Section 504(e) of Pub. L. 102-190 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 614, 616, 618, and 619 of this title] shall 
apply to selection boards convened under section 611(a) 
of title 10, United States Code, after the end of the 60- 
day period beginning on the date of the enactment of 
this Act [Dec. 5, 1991]." 

Effective Date of 1988 Amendment 

Section 501(e) of Pub. L. 100-456 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 616 to 618 of this title] shall take ef- 
fect 60 days after the date of the enactment of this Act 
[Sept. 29, 1988] and shall apply with respect to selection 
boards convened under section 611(a) of title 10, United 
States Code, on or after that effective date." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-433 effective with respect 
to selection boards convened under section 611(a) of 
this title after end of 120-day period beginning on Oct. 
1, 1986, see section 406(f) of Pub. L. 99-433, set out as a 
note under section 612 of this title. 

§616. Recommendations for promotion by selec- 
tion boards 

(a) A selection board convened under section 
611(a) of this title shall recommend for pro- 
motion to the next higher grade those officers 
considered by the board whom the board, giving 
due consideration to the needs of the armed 
force concerned for officers with particular 
skills (as noted in the guidelines or information 
furnished the board under section 615(b) of this 
title), considers best qualified for promotion 
within each competitive category considered by 
the board. 

(b) The Secretary of the military department 
concerned shall establish the number of officers 
such a selection board may recommend for pro- 
motion from among officers being considered 
from below the promotion zone in any competi- 
tive category. Such number may not exceed the 
number equal to 10 percent of the maximum 
number of officers that the board is authorized 
to recommend for promotion in such competi- 
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tive category, except that the Secretary of De- 
fense may authorize a greater number, not to 
exceed 15 percent of the total number of officers 
that the board is authorized to recommend for 
promotion, if the Secretary of Defense deter- 
mines that the needs of the service so require. If 
the number determined under this subsection is 
less than one, the board may recommend one 
such officer. The number of officers rec- 
ommended for promotion from below the pro- 
motion zone does not increase the maximum 
number of officers which the board is authorized 
under section 615 of this title to recommend for 
promotion. 

(c) A selection board convened under section 
611(a) of this title may not recommend an officer 
for promotion unless — 

(1) the officer receives the recommendation 
of a majority of the members of the board; 

(2) a majority of the members of the board 
finds that the officer is fully qualified for pro- 
motion; and 

(3) a majority of the members of the board, 
after consideration by all members of the 
board of any adverse information about the of- 
ficer that is provided to the board under sec- 
tion 615 of this title, finds that the officer is 
among the officers best qualified for pro- 
motion to meet the needs of the armed force 
concerned consistent with the requirement of 
exemplary conduct set forth in section 3583, 
5947, or 8583 of this title, as applicable. 

(d) Except as otherwise provided by law, an of- 
ficer on the active-duty list may not be pro- 
moted to a higher grade under this chapter un- 
less he is considered and recommended for pro- 
motion to that grade by a selection board con- 
vened under this chapter. 

(e) The recommendations of a selection board 
may be disclosed only in accordance with regu- 
lations prescribed by the Secretary of Defense. 
Those recommendations may not be disclosed to 
a person not a member of the board (or a mem- 
ber of the administrative staff designated by the 
Secretary concerned to assist the board) until 
the written report of the recommendations of 
the board, required by section 617 of this title, is 
signed by each member of the board. 

(f) The Secretary convening a selection board 
under section 611(a) of this title, and an officer 
or other official exercising authority over any 
member of a selection board, may not — 

(1) censure, reprimand, or admonish the se- 
lection board or any member of the board with 
respect to the recommendations of the board 
or the exercise of any lawful function within 
the authorized discretion of the board; or 

(2) attempt to coerce or, by any unauthor- 
ized means, influence any action of a selection 
board or any member of a selection board in 
the formulation of the board's recommenda- 
tions. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2852; amended Pub. L. 100-456, div. A, 
title V, § 501(b), Sept. 29, 1988, 102 Stat. 1966; Pub. 
L. 102-190, div. A, title V, § 504(b), Dec. 5, 1991, 105 
Stat. 1357; Pub. L. 102-484, div. A, title X, 
§1052(8), Oct. 23, 1992, 106 Stat. 2499; Pub. L. 
109-364, div. A, title V, § 512(a), Oct. 17, 2006, 120 
Stat. 2184.) 



Amendments 

2006— Subsec. (c)(3). Pub. L. 109-364 added par. (3). 

1992— Pub. L. 102-484 substituted "section 615(b)" for 
"section 615(a)". 

1991— Subsecs. (e), (f). Pub. L. 102-190 added subsecs. 
(e) and (f). 

1988— Subsec. (a). Pub. L. 100-456 inserted "(as noted 
in the guidelines or information furnished the board 
under section 615(a) of this title)" after "particular 
skills". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 512(c), Oct. 17, 2006, 
120 Stat. 2184, provided that: "The amendments made 
by this section [amending this section and section 14108 
of this title] shall take effect on the date of the enact- 
ment of this Act [Oct. 17, 2006] and shall apply with re- 
spect to selection boards convened on or after that 
date." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 applicable to selection 
boards convened under section 611(a) of this title after 
end of 60-day period beginning Dec. 5, 1991, see section 
504(e) of Pub. L. 102-190, set out as a note under section 
615 of this title. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective 60 days after 
Sept. 29, 1988, and applicable with respect to selection 
boards convened under section 611(a) of this title on or 
after that effective date, see section 501(e) of Pub. L. 
100-456, set out as a note under section 615 of this title. 

§ 617. Reports of selection boards 

(a) Each selection board convened under sec- 
tion 611(a) of this title shall submit to the Sec- 
retary of the military department concerned a 
written report, signed by each member of the 
board, containing a list of the names of the offi- 
cers it recommends for promotion and certifying 
(1) that the board has carefully considered the 
record of each officer whose name was furnished 
to it under section 615 of this title, and (2) that, 
in the opinion of a majority of the members of 
the board, the officers recommended for pro- 
motion by the board are best qualified for pro- 
motion to meet the needs of the armed force 
concerned (as noted in the guidelines or infor- 
mation furnished the board under section 615(b) 
of this title) among those officers whose names 
were furnished to the selection board. 

(b) A selection board convened under section 
611(a) of this title shall include in its report to 
the Secretary concerned the name of any regu- 
lar or reserve officer before it for consideration 
for promotion whose record, in the opinion of a 
majority of the members of the board, indicates 
that the officer should be required under chapter 
60 or 1411 of this title to show cause for his re- 
tention on active duty. 

(c) A selection board convened under section 
611(a) of this title shall include in its report to 
the Secretary concerned the name of any officer 
considered and not recommended for promotion 
by the board who submitted to the board a re- 
quest not to be selected for promotion or who 
otherwise directly caused his nonselection 
through written communication to the Board 
under section 614(b) of this title. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2853; amended Pub. L. 100-456, div. A, 
title V, § 501(c), Sept. 29, 1988, 102 Stat. 1966; Pub. 
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L. 102-484, div. A, title X, §1052(8), Oct. 23, 1992, 
106 Stat. 2499; Pub. L. 103-337, div. A, title XVI, 
§1623, Oct. 5, 1994, 108 Stat. 2961; Pub. L. 105-261, 
div. A, title V, § 502(b), Oct. 17, 1998, 112 Stat. 
2003; Pub. L. 106-65, div. A, title V, § 503(a), Oct. 
5, 1999, 113 Stat. 590.) 

Amendments 

1999— Subsec. (c). Pub. L. 106-65 struck out "regular" 
before "officer". 

1998— Subsec. (c). Pub. L. 105-261 added subsec. (c). 

1994— Subsec. (b). Pub. L. 103-337 inserted "or reserve" 
after "any regular" and "or 1411" after "chapter 60". 

1992— Subsec. (a). Pub. L. 102-484 substituted "section 
615(b)" for "section 615(a)". 

1988— Subsec. (a)(2). Pub. L. 100-456 inserted "(as 
noted in the guidelines or information furnished the 
board under section 615(a) of this title)" after "con- 
cerned". 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 503(b), Oct. 5, 1999, 113 
Stat. 590, provided that: "The amendment made by sub- 
section (a) [amending this section] shall apply with re- 
spect to boards convened under section 611(a) of title 10, 
United States Code, on or after the date of the enact- 
ment of this Act [Oct. 5, 1999]." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title V, § 502(c), Oct. 17, 1998, 
112 Stat. 2003, provided that: "The amendments made 
by this section [amending this section and section 1174 
of this title] shall apply with respect to selection 
boards convened under section 611(a) of title 10, United 
States Code, on or after the date of the enactment of 
this Act [Oct. 17, 1998]." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Oct. 1, 1996, 
see section 1691(b)(1) of Pub. L. 103-337, set out as a note 
under section 10001 of this title. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective 60 days after 
Sept. 29, 1988, and applicable with respect to selection 
boards convened under section 611(a) of this title on or 
after that effective date, see section 501(e) of Pub. L. 
100-456, set out as a note under section 615 of this title. 

§ 618. Action on reports of selection boards 

(a)(1) Upon receipt of the report of a selection 
board submitted to liim under section 617(a) of 
this title, the Secretary of the military depart- 
ment concerned shall review the report to deter- 
mine whether the board has acted contrary to 
law or regulation or to guidelines furnished the 
board under section 615(b) of this title. Follow- 
ing such review, unless the Secretary concerned 
makes a determination as described in para- 
graph (2), the Secretary shall submit the report 
as required by subsection (b) or (c), as appro- 
priate. 

(2) If, on the basis of a review of the report 
under paragraph (1), the Secretary of the mili- 
tary department concerned determines that the 
board acted contrary to law or regulation or to 
guidelines furnished the board under section 
615(b) of this title, the Secretary shall return 
the report, together with a written explanation 
of the basis for such determination, to the board 
for further proceedings. Upon receipt of a report 
returned by the Secretary concerned under this 
paragraph, the selection board (or a subsequent 
selection board convened under section 611(a) of 



this title for the same grade and competitive 
category) shall conduct such proceedings as may 
be necessary in order to revise the report to be 
consistent with law, regulation, and such guide- 
lines and shall resubmit the report, as revised, 
to the Secretary in accordance with section 617 
of this title. 

(b) (1) After completing the requirements of 
subsection (a), the Secretary concerned, in the 
case of the report of a selection board that con- 
sidered officers who are serving on, or have 
served on, the Joint Staff or are joint qualified 
officers, shall submit the report to the Chair- 
man of the Joint Chiefs of Staff. 

(2) The Chairman, in accordance with guide- 
lines furnished to the Chairman by the Sec- 
retary of Defense, shall review the report for the 
purpose of determining if — 

(A) the selection board acted consistent with 
the guidelines of the Secretary of Defense 
under section 615(c) of this title to ensure that 
selection boards give appropriate consider- 
ation to the performance of officers who are 
serving on, or have served on, the Joint Staff 
or are joint qualified officers; and 

(B) the selection board otherwise gave ap- 
propriate consideration to the performance of 
officers who are serving on, or have served on, 
the Joint Staff or are joint qualified officers. 

(3) After reviewing the report, the Chairman 
shall return the report, with his determinations 
and comments, to the Secretary concerned. 

(4) If the Chairman determines that the board 
acted contrary to the guidelines of the Sec- 
retary of Defense under section 615(c) of this 
title or otherwise failed to give appropriate con- 
sideration to the performance of officers who are 
serving on, or have served on, the Joint Staff or 
are joint qualified officers, the Secretary con- 
cerned may — 

(A) return the report, together with the 
Chairman's determinations and comments, to 
the selection board (or a subsequent selection 
board convened under section 611(a) of this 
title for the same grade and competitive cat- 
egory) for further proceedings in accordance 
with subsection (a); 

(B) convene a special selection board in the 
manner provided for under section 628 of this 
title; or 

(C) take other appropriate action to satisfy 
the concerns of the Chairman. 

(5) If, after completion of all actions taken 
under paragraph (4), the Secretary concerned 
and the Chairman remain in disagreement with 
respect to the report of a selection board, the 
Secretary concerned shall indicate such dis- 
agreement, and the reasons for such disagree- 
ment, as part of his transmittal of the report of 
the selection board to the Secretary of Defense 
under subsection (c). Such transmittal shall in- 
clude any comments submitted by the Chair- 
man. 

(c) (1) After his final review of the report of a 
selection board, the Secretary concerned shall 
submit the report, with his recommendations 
thereon, to the Secretary of Defense for trans- 
mittal to the President for his approval or dis- 
approval. The Secretary of Defense shall, before 
transmitting the report of a selection board to 
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the President, take appropriate action to re- 
solve any disagreement between the Secretary 
concerned and the Chairman transmitted to him 
under subsection (b)(5). If the authority of the 
President under this paragraph to approve or 
disapprove the report of a selection board is del- 
egated to the Secretary of Defense, it may not 
be redelegated except to an official in the Office 
of the Secretary of Defense. 

(2) If the report of a selection board names an 
officer as having a record which indicates that 
the officer should be required to show cause for 
his retention on active duty, the Secretary con- 
cerned may provide for the review of the record 
of that officer as provided for under regulations 
prescribed under section 1181 of this title. 

(d) (1) Except as provided in paragraph (2), the 
name of an officer recommended for promotion 
by a selection board may be removed from the 
report of the selection board only by the Presi- 
dent. 

(2) In the case of an officer recommended by a 
selection board for promotion to a grade below 
brigadier general or rear admiral (lower half), 
the name of the officer may also be removed 
from the report of the selection board by the 
Secretary of Defense or the Deputy Secretary of 
Defense. 

(e) (1) The names of the officers recommended 
for promotion in the report of a selection board 
shall be disseminated to the armed force con- 
cerned as follows: 

(A) In the case of officers recommended for 
promotion to a grade below brigadier general 
or rear admiral (lower half), such names may 
be disseminated upon, or at any time after, 
the transmittal of the report to the President. 

(B) In the case of officers recommended for 
promotion to a grade above colonel or, in the 
case of the Navy, captain, such names may be 
disseminated upon, or at any time after, the 
approval of the report by the President. 

(C) In the case of officers whose names have 
not been sooner disseminated, such names 
shall be promptly disseminated upon con- 
firmation by the Senate. 

(2) A list of names of officers disseminated 
under paragraph (1) may not include — 

(A) any name removed by the President from 
the report of the selection board containing 
that name, if dissemination is under the au- 
thority of subparagraph (B) of such paragraph; 
or 

(B) the name of any officer whose promotion 
the Senate failed to confirm, if dissemination 
is under the authority of subparagraph (C) of 
such paragraph. 

[(f) Repealed. Pub. L. 109-364, div. A, title V, 
§ 547(a)(2), Oct. 17, 2006, 120 Stat. 2216.] 

(g) If the Secretary of a military department 
or the Secretary of Defense makes a recom- 
mendation under this section that the name of 
an officer be removed from a report of a selec- 
tion board and the recommendation is accom- 
panied by information that was not presented to 
that selection board, that information shall be 
made available to that officer. The officer shall 
then be afforded a reasonable opportunity to 
submit comments on that information to the of- 
ficials making the recommendation and the offi- 



cials reviewing the recommendation. If an eligi- 
ble officer cannot be given access to such infor- 
mation because of its classification status, the 
officer shall, to the maximum extent prac- 
ticable, be provided with an appropriate sum- 
mary of the information. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2853; amended Pub. L. 98-525, title V, 
§ 524(a), Oct. 19, 1984, 98 Stat. 2524; Pub. L. 99-433, 
title IV, §402(c), Oct. 1, 1986, 100 Stat. 1030; Pub. 
L. 100-456, div. A, title V, § 501(d), Sept. 29, 1988, 
102 Stat. 1966; Pub. L. 102-190, div. A, title V, 
§ 504(c), Dec. 5, 1991, 105 Stat. 1357; Pub. L. 
102-484, div. A, title X, §1052(8), (9), Oct. 23, 1992, 
106 Stat. 2499; Pub. L. 106-398, §1 [[div. A], title 
V, § 503(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-100; 
Pub. L. 109-364, div. A, title V, §§ 513(a), 547(a)(2), 
Oct. 17, 2006, 120 Stat. 2184, 2216; Pub. L. 111-383, 
div. A, title V, § 522(c), Jan. 7, 2011, 124 Stat. 
4215.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383, § 522(c)(1), sub- 
stituted "are serving on, or have served on, the Joint 
Staff or are joint qualified officers" for "are serving, or 
have served, in joint duty assignments". 

Subsec. (b)(2). Pub. L. 111-383, § 522(c)(2), substituted 
"of officers who are serving on, or have served on, the 
Joint Staff or are joint qualified officers" for "in joint 
duty assignments of officers who are serving, or have 
served, in such assignments" in subpars. (A) and (B). 

Subsec. (b)(4). Pub. L. 111-383, § 522(c)(3), substituted 
"who are serving on, or have served on, the Joint Staff 
or are joint qualified officers" for "in joint duty assign- 
ments" in introductory provisions. 

2006— Subsec. (d). Pub. L. 109-364, § 513(a), designated 
existing provisions as par. (1), substituted "Except as 
provided in paragraph (2), the name" for "The name", 
and added par. (2). 

Subsec. (f). Pub. L. 109-364, § 547(a)(2), struck out sub- 
sec. (f) which read as follows: "Except as authorized or 
required by this section, proceedings of a selection 
board convened under section 611(a) of this title may 
not be disclosed to any person not a member of the 
board." 

2000— Subsec. (e). Pub. L. 106-398 amended subsec. (e) 
generally. Prior to amendment, subsec. (e) read as fol- 
lows: "Upon approval by the President of the report of 
a selection board, the names of the officers rec- 
ommended for promotion by the selection board (other 
than any name removed by the President) may be dis- 
seminated to the armed force concerned. If such names 
have not been sooner disseminated, such names (other 
than the name of any officer whose promotion the Sen- 
ate failed to confirm) shall be promptly disseminated 
to the armed force concerned upon confirmation by the 

1992— Subsec. (a)(1), (2). Pub. L. 102-484, §1052(8), sub- 
stituted "section 615(b)" for "section 615(a)". 

Subsec. (b)(2)(A), (4). Pub. L. 102-484, §1052(9), sub- 
stituted "section 615(c)" for "section 615(b)". 

1991— Subsec. (g). Pub. L. 102-190 added subsec. (g). 

1988— Subsec. (a). Pub. L. 100-456, § 501(d)(1), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "If, after reviewing the report of a se- 
lection board submitted to him under section 617(a) of 
this title, the Secretary of the military department 
concerned determines that the board has acted con- 
trary to law or regulation, the Secretary shall return 
the report to the board for further proceedings. Upon 
receipt of a report returned by the Secretary concerned 
under this subsection, the selection board (or a subse- 
quent selection board convened under section 611(a) of 
this title for the same grade and competitive category) 
shall conduct such proceedings as may be necessary in 
order to revise the report and shall resubmit the re- 
port, as revised, to the Secretary in accordance with 
section 617 of this title." 
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Subsec. (c)(1). Pub. L. 100-456, § 501(d)(2), struck out 
", modification," after "for his approval" and inserted 
at end "If the authority of the President under this 
paragraph to approve or disapprove the report of a se- 
lection board is delegated to the Secretary of Defense, 
it may not be redelegated except to an official in the 
Office of the Secretary of Defense." 

1986— Subsec. (b). Pub. L. 99-433, § 402(c)(1), (2), added 
subsec. (b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 99-433, § 402(c)(1), (3), redesignated 
subsec. (b) as (c) and in par. (1) inserted provisions di- 
recting the Secretary of Defense, before transmitting 
the report, to take appropriate action to resolve any 
disagreement between the Secretary concerned and the 
Chairman. Former subsec. (c) redesignated (d). 

Subsecs. (d) to (f). Pub. L. 99^33, § 402(c)(1), redesig- 
nated subsecs. (c) to (e) as (d) to (f), respectively. 

1984— Subsec. (b)(2). Pub. L. 98-525 substituted "If the 
report of a selection board names an officer as having 
a record which indicates that the officer should be re- 
quired to show cause for his retention on active duty, 
the Secretary concerned may provide for the review of 
the record of that officer as provided for under regula- 
tions prescribed under section 1181 of this title" for 
"The Secretary concerned may submit to a board of of- 
ficers convened under section 1181 of this title the name 
of any officer who is named in the report of a selection 
board as having a record which indicates that the offi- 
cer should be required to show cause for his retention 
on active duty". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 513(c), Oct. IV, 2006, 
120 Stat. 2185, provided that: "The amendments made 
by this section [amending this section and section 14111 
of this title] shall apply with respect to selection 
boards convened on or after the date of the enactment 
of this Act [Oct. IV, 2006]." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 applicable to selection 
boards convened under section 611(a) of this title after 
end of 60-day period beginning Dec. 5, 1991, see section 
504(e) of Pub. L. 102-190, set out as a note under section 
615 of this title. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective 60 days after 
Sept. 29, 1988, and applicable with respect to selection 
boards convened under section 611(a) of this title on or 
after that effective date, see section 501(e) of Pub. L. 
100-456, set out as a note under section 615 of this title. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-433 effective with respect 
to selection boards convened under section 611(a) of 
this title after end of 120-day period beginning on Oct. 
1, 1986, see section 406(f) of Pub. L. 99-433, set out as a 
note under section 612 of this title. 

Delegation of Functions 

Functions of President under subsec. (b)(1) to ap- 
prove, modify, or disapprove report of a selection board 
delegated to Secretary of Defense to perform, without 
approval, ratification, or other action by President, 
and with authority for Secretary to redelegate, see Ex. 
Ord. No. 12396, §§l(a), 3, Dec. 9, 1982, 4V F.R. 5589V, 55898, 
set out as a note under section 301 of Title 3, The Presi- 
dent. 

Nothing in section 1 of Ex. Ord. No. 12396 deemed to 
delegate authority vested in President by subsec. (c) of 
this section to remove a name from a selection board 
report, see section 1(g) of Ex. Ord. No. 12396. 

SUBCHAPTER II— PROMOTIONS 

Sec. 

619. Eligibility for consideration for promotion: 

time-in-grade and other requirements. 



Sec. 

619a. Eligibility for consideration for promotion: 
designation as joint qualified officer re- 
quired before promotion to general or flag 
grade; exceptions. 

620. Active-duty lists. 

621. Competitive categories for promotion. 

622. Numbers to be recommended for promotion. 

623. Establishment of promotion zones. 

624. Promotions: how made. 

625. Authority to vacate promotions to grades of 

brigadier general and rear admiral (lower 
half). 

626. Acceptance of promotions; oath of office. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, § 521(b)(2), Oct. 
14, 2008, 122 Stat. 4444, added item 619a and struck out 
former item 619a "Eligibility for consideration for pro- 
motion: joint duty assignment required before pro- 
motion to general or flag grade; exceptions". 

1993— Pub. L. 103-160, div. A, title IX, § 931(c)(2), Nov. 
30, 1993, 107 Stat. 1734, added items 619 and 619a and 
struck out former item 619 "Eligibility for consider- 
ation for promotion". 

1985— Pub. L. 99-145, title V, § 514(b)(4)(B), Nov. 8, 1985, 
99 Stat. 628, substituted "rear admiral (lower half)" for 
"commodore" in item 625. 

1981— Pub. L. 97-S6, title IV, § 405(b)(4)(B), Dec. 1, 1981, 
95 Stat. 1106, substituted "commodore" for "com- 
modore admiral" in item 625. 

§ 619. Eligibility for consideration for promotion: 
time-in-grade and other requirements 

(a) Time-in-Grade Requirements. — (1) An offi- 
cer who is on the active-duty list of the Army, 
Air Force, or Marine Corps and holds a perma- 
nent appointment in the grade of second lieuten- 
ant or first lieutenant or is on the active-duty 
list of the Navy and holds a permanent appoint- 
ment in the grade of ensign or lieutenant (junior 
grade) may not be promoted to the next higher 
permanent grade until he has completed the fol- 
lowing period of service in the grade in which he 
holds a permanent appointment: 

(A) Eighteen months, in the case of an offi- 
cer holding a permanent appointment in the 
grade of second lieutenant or ensign. 

(B) Two years, in the case of an officer hold- 
ing a permanent appointment in the grade of 
first lieutenant or lieutenant (junior grade), 
except that the minimum period of service in 
effect under this subparagraph before October 
1, 2008, shall be eighteen months. 

(2) Subject to paragraph (4), an officer who is 
on the active-duty list of the Army, Air Force, 
or Marine Corps and holds a permanent appoint- 
ment in a grade above first lieutenant or is on 
the active-duty list of the Navy and holds a per- 
manent appointment in a grade above lieuten- 
ant (junior grade) may not be considered for se- 
lection for promotion to the next higher perma- 
nent grade until he has completed the following 
period of service in the grade in which he holds 
a permanent appointment: 

(A) Three years, in the case of an officer of 
the Army, Air Force, or Marine Corps holding 
a permanent appointment in the grade of cap- 
tain, major, or lieutenant colonel or of an offi- 
cer of the Navy holding a permanent appoint- 
ment in the grade of lieutenant, lieutenant 
commander, or commander. 

(B) One year, in the case of an officer of the 
Army, Air Force, or Marine Corps holding a 
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permanent appointment in the grade of colo- 
nel or brigadier general or of an officer of the 
Navy holding a permanent appointment in the 
grade of captain or rear admiral (lower half). 

(3) When the needs of the service require, the 
Secretary of the military department concerned 
may prescribe a longer period of service in grade 
for eligibility for promotion, in the case of offi- 
cers to whom paragraph (1) applies, or for eligi- 
bility for consideration for promotion, in the 
case of officers to whom paragraph (2) applies. 

(4) The Secretary of the military department 
concerned may waive paragraph (2) to the extent 
necessary to assure that officers described in 
subparagraph (A) of such paragraph have at 
least two opportunities for consideration for 
promotion to the next higher grade as officers 
below the promotion zone. 

(5) In computing service in grade for purposes 
of this section, service in a grade held as a re- 
sult of assignment to a position is counted as 
service in the grade in which the officer would 
have served except for such assignment or ap- 
pointment. 

(b) Continued Eligibility for Consideration 
for Promotion of Officers Who Have Pre- 
viously Failed of Selection. — (1) Except as 
provided in paragraph (2), an officer who has 
failed of selection for promotion to the next 
higher grade remains eligible for consideration 
for promotion to that grade as long as he con- 
tinues on active duty in other than a retired 
status and is not promoted. 

(2) Paragraph (1) does not apply to a regular 
officer who is ineligible for consideration for 
promotion under section 631(c) of this title or to 
a reserve officer who has failed of selection for 
promotion to the grade of captain or, in the case 
of an officer of the Navy, lieutenant for the sec- 
ond time. 

(c) Officers To Be Considered by Promotion 
Boards. — (1) Each time a selection board is con- 
vened under section 611(a) of this title for con- 
sideration of officers in a competitive category 
for promotion to the next higher grade, each of- 
ficer in the promotion zone (except as provided 
under paragraph (2)), and each officer above the 
promotion zone, for the grade and competitive 
category under consideration shall be considered 
for promotion. 

(2) The Secretary of the military department 
concerned — 

(A) may, in accordance with standards and 
procedures prescribed by the Secretary of De- 
fense in regulations which shall apply uni- 
formly among the military departments, limit 
the officers to be considered by a selection 
board from below the promotion zone to those 
officers who are determined to be exception- 
ally well qualified for promotion; 

(B) may, by regulation, prescribe a period of 
time, not to exceed one year, from the time an 
officer is placed on the active-duty list during 
which the officer shall be ineligible for consid- 
eration for promotion; and 

(C) may, by regulation, preclude from con- 
sideration by a selection board by which he 
would otherwise be eligible to be considered, 
an officer who has an established separation 
date that is within 90 days after the date the 
board is convened. 



(3)(A) The Secretary of Defense may authorize 
the Secretaries of the military departments to 
preclude from consideration by selection boards 
for promotion to the grade of brigadier general 
or rear admiral (lower half) officers in the grade 
of colonel or, in the case of the Navy, captain 
who — 

(i) have been considered and not selected for 
promotion to the grade of brigadier general or 
rear admiral (lower half) by at least two selec- 
tion boards; and 

(ii) are determined, in accordance with 
standards and procedures prescribed pursuant 
to subparagraph (B), as not being exception- 
ally well qualified for promotion. 

(B) If the Secretary of Defense authorizes the 
Secretaries of the military departments to have 
the authority described in subparagraph (A), the 
Secretary shall prescribe by regulation the 
standards and procedures for the exercise of 
such authority. Those regulations shall apply 
uniformly among the military departments and 
shall include the following provisions: 

(i) A requirement that the Secretary of a 
military department may exercise such au- 
thority in the case of a particular selection 
board only if the Secretary of Defense ap- 
proves the exercise of that authority for that 
board. 

(ii) A requirement that an officer may be 
precluded from consideration by a selection 
board under this paragraph only upon the rec- 
ommendation of a preselection board of offi- 
cers convened by the Secretary of the military 
department concerned and composed of at 
least three officers all of whom are serving in 
a grade higher than the grade of such officer. 

(iii) A requirement that such a preselection 
board may not recommend that an officer be 
precluded from such consideration unless the 
Secretary concerned has given the officer ad- 
vance written notice of the convening of such 
board and of the military records that will be 
considered by the board and has given the offi- 
cer a reasonable period before the convening of 
the board in which to submit comments to the 
board. 

(iv) A requirement that the Secretary con- 
vening such a preselection board shall provide 
general guidance to the board in accordance 
with standards and procedures prescribed by 
the Secretary of Defense in those regulations. 

(v) A requirement that the preselection 
board may recommend that an officer be pre- 
cluded from consideration by a selection board 
only on the basis of the general guidance pro- 
vided by the Secretary of the military depart- 
ment concerned, information in the officer's 
official military personnel records that has 
been described in the notice provided the offi- 
cer as required pursuant to clause (iii), and 
any communication to the board received 
from that officer before the board convenes. 

(d) Certain Officers Not To Be Consid- 
ered. — A selection board convened under section 
611(a) of this title may not consider for pro- 
motion to the next higher grade any of the fol- 
lowing officers: 

(1) An officer whose name is on a promotion 

list for that grade as a result of his selection 
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for promotion to that grade by an earlier se- 
lection board convened under that section. 

(2) An officer who is recommended for pro- 
motion to that grade in the report of an ear- 
lier selection board convened under that sec- 
tion, in the case of such a report that has not 
yet been approved by the President. 

(3) An officer of the Marine Corps who is an 
officer designated for limited duty and who 
holds a grade above major. 

(4) An officer in the grade of first lieutenant 
or, in the case of the Navy, lieutenant (junior 
grade) who is on an approved all-fully-quali- 
fied-officers list under section 624(a)(3) of this 
title. 

(5) An officer in the grade of captain or, in 
the case of the Navy, lieutenant who is not a 
citizen of the United States. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2854; amended Pub. L. 97-22, §4(c), July 
10, 1981, 95 Stat. 126; Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 

98- 525, title V, §§ 525(a), (b), 529(a), Oct. 19, 1984, 
98 Stat. 2524, 2525, 2526; Pub. L. 99-145, title V, 
§ 514(b)(1), Nov. 8, 1985, 99 Stat. 628; Pub. L. 

99- 433, title IV, §404, Oct. 1, 1986, 100 Stat. 1032; 
Pub. L. 100-180, div. A, title XIII, §§ 1305(a), 
1314(b)(4), Dec. 4, 1987, 101 Stat. 1173, 1175; Pub. L. 

100- 456, div. A, title V, § 515(a)(1), (b), Sept. 29, 
1988, 102 Stat. 1970; Pub. L. 102-190, div. A, title 
V, § 504(d), Dec. 5, 1991, 105 Stat. 1357; Pub. L. 
103-160, div. A, title IX, § 931(b), (c)(1), Nov. 30, 
1993, 107 Stat. 1734; Pub. L. 103-337, div. A, title 
X, § 1070(b)(7), Oct. 5, 1994, 108 Stat. 2857; Pub. L. 
105-85, div. A, title V, § 503(a), Nov. 18, 1997, 111 
Stat. 1724; Pub. L. 107-107, div. A, title V, §§504, 
505(c)(1)(A), Dec. 28, 2001, 115 Stat. 1085, 1087; 
Pub. L. 108-375, div. A, title V, § 501(a)(3)(B), Oct. 
28, 2004, 118 Stat. 1873; Pub. L. 109-364, div. A, 
title V, §506, Oct. 17, 2006, 120 Stat. 2179.) 

Amendments 

2006— Subsec. (a)(1)(B). Pub. L. 109-364 substituted 
"October 1, 2008" for "October 1, 2005". 

2004— Subsec. (d)(5). Pub. L. 108-375 added par. (5). 

2001— Subsec. (a). Pub. L. 107-107, § 504(b)(1), inserted 
heading'. 

Subsec. (a)(1)(B). Pub. L. 107-107, § 504(a), inserted 
", except that the minimum period of service in effect 
under this subparagraph before October 1, 2005, shall be 
eighteen months" before period at end. 

Subsec. (a)(4). Pub. L. 107-107, § 504(c), substituted 
"subparagraph (A)" for "clause (A)". 

Subsec. (b). Pub. L. 107-107, §504(b)(2), inserted head- 
ing. 

Subsec. (c). Pub. L. 107-107, § 504(b)(3), inserted head- 
ing. 

Subsec. (d). Pub. L. 107-107, § 504(b)(4), inserted head- 
ing. 

Subsec. (d)(4). Pub. L. 107-107, § 505(c)(1)(A), added par. 
(4). 

1997— Subsec. (d). Pub. L. 105-85, § 503(a)(1), sub- 
stituted "grade any of the following officers:" for 
"grade — " in introductory provisions. 

Subsec. (d)(1). Pub. L. 105-85, § 503(a)(2), substituted 
"An officer" for "an officer" and a period for "; or". 

Subsec. (d)(2). Pub. L. 105-85, § 503(a)(4), added par. (2). 
Former par. (2) redesignated (3). 

Subsec. (d)(3). Pub. L. 105-85, § 503(a)(3), redesignated 
par. (2) as (3) and substituted "An officer" for "an offi- 
cer". 

1994 — Pub. L. 103-337 made technical correction to di- 
rectory language of Pub. L. 103-160, § 931(c)(1). See 1993 
Amendment note below. 



1993— Pub. L. 103-160, § 931(c)(1), as amended by Pub. 
L. 103-337, inserted ": time-in-grade and other require- 
ments" in section catchline. 

Subsec. (e). Pub. L. 103-160, § 931(b), struck out subsec. 
(e) which specified certain requirements for appoint- 
ment to grade of brigadier general or rear admiral 
(lower half). See section 619a of this title. 

1991— Subsec. (c)(2). Pub. L. 102-190, § 504(d)(1), added 
subpar. (A), redesignated subpars. (C) and (D) as (B) and 

(C) respectively, and struck out former subpars. (A) and 
(B) which read as follows: 

"(A) may, by regulation, prescribe procedures to 
limit the officers to be considered by a selection 
board — 

"(i) from below the promotion zone; or 
"(ii) in the case of a selection board to recommend 
officers for promotion to the grade of brigadier gen- 
eral or rear admiral (lower half), 
to those officers who are determined to be exception- 
ally well qualified for promotion; 

"(B) may, by regulation, prescribe criteria for deter- 
mining which officers below the promotion zone or in 
the grades of colonel and, in the case of officers of the 
Navy, captain are exceptionally well qualified for pro- 
motion for the purposes of clause (A);". 

Subsec. (c)(3). Pub. L. 102-190, § 504(d)(2), added par. 
(3). 

1988— Subsec. (e)(1). Pub. L. 100-456, § 515(a)(1)(A), sub- 
stituted "January 1, 1994" for "January 1, 1992" in sec- 

° n Subsec eI (e)(2)(D), (E). Pub. L. 100-456, § 515(b)(1), added 
subpars. (D) and (E) and struck out former subpar. (D) 
which read as follows: "until January 1, 1992, in the 
case of an officer who served before October 1, 1986, in 
an assignment (other than a joint duty assignment) 
that involved significant experience in joint matters 
(as determined by the Secretary)." 

Subsec. (e)(3)(C). Pub. L. 100-456, § 515(b)(2), sub- 
stituted "paragraph (2) (other than under subparagraph 
(A) of that paragraph)" for "paragraph (2)(B), (2)(C), or 
(2)(D)". 

Subsec. (e)(5). Pub. L. 100-456, § 515(a)(1)(B), added par. 
(5). 

1987— Subsec. (e)(1). Pub. L. 100-180, § 1305(a), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "An officer may not be selected for promotion 
to the grade of brigadier general or rear admiral (lower 
half) unless the officer has served in a joint duty as- 
signment." 

Subsec. (e)(2)(D). Pub. L. 100-180, § 1314(b)(4), sub- 
stituted "October 1, 1986," for "the date of the enact- 
ment of this subsection". 

1986— Subsec. (e). Pub. L. 99-433 added subsec. (e). 

1985— Subsecs. (a)(2)(B), (c)(2)(A)(ii). Pub. L. 99-145 
substituted "rear admiral (lower half)" for "com- 
modore". 

1984— Subsec. (b). Pub. L. 98-525, § 525(a), designated 
existing provisions as par. (1), substituted "Except as 
provided in paragraph (2), an officer" for "An officer", 
and added par. (2). 

Subsec. (c)(2)(D). Pub. L. 98-525, § 525(b), added subpar. 

(D) . 

Subsec. (d)(2). Pub. L. 98-525, §529(a), struck out 
"Navy or" before "Marine Corps" and struck out "lieu- 
tenant commander or" before "major". 

1981— Subsec. (a)(2)(B). Pub. L. 97-86 substituted 
"commodore" for "commodore admiral". 

Subsec. (c)(2)(A). Pub. L. 97-22, § 4(c)(1), struck out 
"and" after "promotion;". 

Subsec. (c)(2)(A)(ii). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Subsec. (c)(2)(B). Pub. L. 97-22, § 4(c)(2), substituted 
"for the purposes of clause (A); and" for the period at 
end of cl. (B). 

Subsec. (c)(2)(C). Pub. L. 97-22, § 4(c)(3), added cl. (C). 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 
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Effective Date of 1997 Amendment 

Section 503(d) of Pub. L. 105-85 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 14301 of this title] shall take effect on 
the date of the enactment of this Act [Nov. 18, 1997] and 
shall apply with respect to selection boards that are 
convened under section 611(a), 14101(a), or 14502 of title 
10, United States Code, on or after that date." 

Effective Date of 1994 Amendment 

Section 1070(b) of Pub. L. 103-337 provided that the 
amendment made by that section is effective as of Nov. 
30, 1993, and as if included in the National Defense Au- 
thorization Act for Fiscal Year 1994, Pub. L. 103-160, as 
enacted. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 applicable to selection 
boards convened under section 611(a) of this title after 
end of 60-day period beginning- Dec. 5, 1991, see section 
504(e) of Pub. L. 102-190, set out as a note under section 
615 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date 

Subchapter effective Sept. 15, 1981, but the authority 
to prescribe regulations under this subchapter effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§619a. Eligibility for consideration for pro- 
motion: designation as joint qualified officer 
required before promotion to general or flag 
grade; exceptions 

(a) General Rule. — An officer on the active- 
duty list of the Army, Navy, Air Force, or Ma- 
rine Corps may not be appointed to the grade of 
brigadier general or rear admiral (lower half) 
unless the officer has been designated as a joint 
qualified officer in accordance with section 661 
of this title. 

(b) Exceptions. — Subject to subsection (c), the 
Secretary of Defense may waive subsection (a) 
in the following circumstances: 

(1) When necessary for the good of the serv- 
ice. 

(2) In the case of an officer whose proposed 
selection for promotion is based primarily 
upon scientific and technical qualifications for 
which joint requirements do not exist. 

(3) In the case of — 

(A) a medical officer, dental officer, veteri- 
nary officer, medical service officer, nurse, 
or biomedical science officer; 

(B) a chaplain; or 

(C) a judge advocate. 

(4) In the case of an officer selected by a pro- 
motion board for appointment to the grade of 



brigadier general or rear admiral (lower half) 
while serving in a joint duty assignment if the 
officer's total consecutive service in joint duty 
assignments is not less than two years and the 
officer has successfully completed a program 
of education described in subsections (b) and 
(c) of section 2155 of this title. 

(5) In the case of an officer who served in a 
joint duty assignment that began before Janu- 
ary 1, 1987, if the officer served in that assign- 
ment for a period of sufficient duration (which 
may not be less than 12 months) for the offi- 
cer's service to have been considered a full 
tour of duty under the policies and regulations 
in effect on September 30, 1986. 

(c) Waiver To Be Individual. — A waiver may 
be granted under subsection (b) only on a case- 
by-case basis in the case of an individual officer. 

(d) Special Rule for Good-of-the-Service 
Waiver. — In the case of a waiver under sub- 
section (b)(1), the Secretary shall provide that 
the first duty assignment as a general or flag of- 
ficer of the officer for whom the waiver is grant- 
ed shall be in a joint duty assignment. 

(e) Limitation on Delegation of Waiver Au- 
thority. — The authority of the Secretary of De- 
fense to grant a waiver under subsection (b) 
(other than under paragraph (1) of that sub- 
section) may be delegated only to the Deputy 
Secretary of Defense, an Under Secretary of De- 
fense, or an Assistant Secretary of Defense. 

(f) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. The regulations shall specifically identify 
for purposes of subsection (b)(2) those categories 
of officers for which selection for promotion to 
brigadier general or, in the case of the Navy, 
rear admiral (lower half) is based primarily upon 
scientific and technical qualifications for which 
joint requirements do not exist. 

(g) Limitation for General and Flag Offi- 
cers Previously Receiving Joint Duty Assign- 
ment Waiver. — A general officer or flag officer 
who before January 1, 1999, received a waiver of 
subsection (a) under the authority of this sub- 
section (as in effect before that date) may not be 
appointed to the grade of lieutenant general or 
vice admiral until the officer completes a full 
tour of duty in a joint duty assignment. 

(Added Pub. L. 103-160, div. A, title IX, § 931(a), 
Nov. 30, 1993, 107 Stat. 1732; amended Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title V, §508, 
Oct. 5, 1999, 113 Stat. 591; Pub. L. 107-107, div. A, 
title V, § 525(a), (b), Dec. 28, 2001, 115 Stat. 1099; 
Pub. L. 108-375, div. A, title V, §533, Oct. 28, 2004, 
118 Stat. 1901; Pub. L. 110-417, [div. A], title V, 
§ 521(a), (b)(1), Oct. 14, 2008, 122 Stat. 4444.) 

Amendments 

2008— Pub. L. 110-417, § 521(b)(1), substituted "Eligi- 
bility for consideration for promotion: designation as 
joint qualified officer required before promotion to gen- 
eral or flag grade; exceptions" for "Eligibility for con- 
sideration for promotion: joint duty assignment re- 
quired before promotion to general or flag grade; excep- 
tions" in section catchline. 

Subsec. (a). Pub. L. 110-417, § 521(a)(1), substituted 
"unless the officer has been designated as a joint quali- 
fied officer" for "unless — 

"(1) the officer has completed a full tour of duty in 

a joint duty assignment (as described in section 664(f) 

of this title); and 
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"(2) for appointments after September 30, 2008, the 

officer has been selected for the joint specialty". 

Subsec. (b). Pub. L. 110-417, § 521(a)(2)(A), substituted 
"subsection (a)" for "paragraph (1) or paragraph (2) of 
subsection (a), or both paragraphs (1) and (2) of sub- 
section (a)," in introductory provisions. 

Subsec. (b)(4). Pub. L. 110-417, § 521(a)(2)(B), sub- 
stituted "is not less than two years and the officer has 
successfully completed a program of education de- 
scribed in subsections (b) and (c) of section 2155 of this 
title" for "within that immediate organization is not 
less than two years". 

Subsec. (h). Pub. L. 110-417, § 521(a)(3), struck out 
heading and text of subsec. (h). Text read as follows: 
"An officer of the Navy designated as a qualified nu- 
clear propulsion officer who before January 1, 1997, is 
appointed to the grade of rear admiral (lower half) 
without regard to subsection (a) may not be appointed 
to the grade of rear admiral until the officer completes 
a full tour of duty in a joint duty assignment." 

2004— Subsec. (a)(2). Pub. L. 108-375, § 533(a), sub- 
stituted "September 30, 2008" for "September 30, 2007". 

Subsec. (b)(4). Pub. L. 108-375, § 533(b), substituted "if 
the officer's" for "if — 

"(A) at least 180 days of that joint duty assignment 

have been completed on the date of the convening of 

that selection board; and 
"(B) the officer's". 

2001— Subsec. (a). Pub. L. 107-107, § 525(a), substituted 
"unless — " and pars. (1) and (2) for "unless the officer 
has completed a full tour of duty in a joint duty assign- 
ment (as described in section 664(f) of this title)." 

Subsec. (b). Pub. L. 107-107, § 525(b), in introductory 
provisions, substituted "may waive paragraph (1) or 
paragraph (2) of subsection (a), or both paragraphs (1) 
and (2) of subsection (a), in the following circum- 
stances:" for "may waive subsection (a) in the follow- 
ing circumstances:". 

1999— Subsec. (g). Pub. L. 106-65, § 508(a), amended 
heading and text of subsec. (g) generally. Prior to 
amendment, subsec. (g) authorized the Secretary until 
Jan. 1, 1999, to waive subsecs. (a) and (d) for certain of- 
ficers and contained restrictions on appointments of 
those officers. 

Subsec. (h). Pub. L. 106-65, §508(b), substituted "An 
officer of the Navy" for "(1) Until January 1, 1997, an 
officer of the Navy" and "who before January 1, 1997, 
is" for "may be" and struck out ". An officer so ap- 
pointed" before "may not be appointed" and par. (2) 
which read as follows: "Not later than March 1 of each 
year from 1994 through 1997, the Secretary of Defense 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on National Security of 
the House of Representatives a report on the implemen- 
tation during the preceding calendar year of the transi- 
tion plan developed by the Secretary pursuant to sec- 
tion 1305(b) of Public Law 100-180 (10 U.S.C. 619a note) 
with respect to service by qualified nuclear propulsion 
officers in joint duty assignments." 

1996— Subsec. (h)(2). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

Proposed Legislative Changes 

Pub. L. 107-107, div. A, title V, § 525(c), Dec. 28, 2001, 
115 Stat. 1099, directed the Secretary of Defense to sub- 
mit to Congress, not later than Dec. 1, 2002, a draft pro- 
posal for such legislative changes to this section as the 
Secretary considered were needed to implement the 
amendment made to this section by section 525(a), (b) 
of Pub. L. 107-107. 

Report on Plans for Compliance 

Pub. L. 103-160, div. A, title IX, § 931(d), Nov. 30, 1993, 
107 Stat. 1734, directed the Secretary of Defense to cer- 
tify to Congress, not later than Feb. 1, 1994, that the 
Army, Navy, Air Force, and Marine Corps had each de- 



veloped and implemented a plan for officer personnel 
assignment and promotion policies so as to ensure com- 
pliance with the requirements of this section, and pro- 
vided that each such plan should ensure that by Jan. 1, 
1999, the service covered by the plan would have enough 
officers who had completed a full tour of duty in a joint 
duty assignment so as to permit the orderly promotion 
of officers to brigadier general or, in the case of the 
Navy, rear admiral (lower half). 

Plan for Service by Qualified Nuclear Propulsion 
Officers in Joint Duty Assignments by January 
1, 1997; Implementation; Report 

Pub. L. 103-160, div. A, title IX, § 931(f)(2), Nov. 30, 
1993, 107 Stat. 1734, as amended by Pub. L. 103-337, div. 
A, title X, § 1070(b)(8)(A), Oct. 5, 1994, 108 Stat. 2857, di- 
rected the Secretary of Defense to revise the transition 
plan developed pursuant to Pub. L. 100-180, § 1305(b), for- 
merly set out below, and to report on the revisions. 

Pub. L. 100-456, div. A, title V, § 515(a)(3), Sept. 29, 
1988, 102 Stat. 1970, directed the Secretary of Defense to 
revise the transition plan developed pursuant to Pub. 
L. 100-180, § 1305(b), formerly set out below, and to re- 
port on the revisions. 

Pub. L. 100-180, div. A, title XIII, § 1305(b)-(d), Dec. 4, 
1987, 101 Stat. 1173, 1174, as amended by Pub. L. 100-456, 
div. A, title V, § 515(a)(2), Sept. 29, 1988, 102 Stat. 1970; 
Pub. L. 103-160, div. A, title IX, § 931(f)(1), (3), Nov. 30, 
1993, 107 Stat. 1734; Pub. L. 103-337, div. A, title X, 
§ 1070(b)(8), Oct. 5, 1994, 108 Stat. 2857, directed the Sec- 
retary of Defense to develop and carry out a transition 
plan, to be implemented no later than six months after 
Dec. 4, 1987, for ensuring that during the period before 
Jan. 1, 1997, the maximum practicable number of offi- 
cers of the Navy who were qualified nuclear propulsion 
officers had served in joint duty assignments and that 
by Jan. 1, 1997, the maximum practicable number of 
qualified nuclear propulsion officers in the grade of 
captain had qualified for appointment to the grade of 
rear admiral (lower half) by completing a full tour of 
duty in a joint duty assignment, and directed the Sec- 
retary to submit to committees of Congress on the date 
on which the plan was implemented a copy of the plan 
and a report explaining how the plan had fulfilled ob- 
jectives. 

§ 620. Active-duty lists 

(a) The Secretary of tlie military department 
concerned shall maintain a single list of all offi- 
cers (other than officers described in section 641 
of this title) who are on active duty for each 
armed force under his jurisdiction (other than 
the Coast Guard when it is operating as a serv- 
ice in the Navy). 

(b) Officers shall be carried on the active-duty 
list of the armed force of which they are mem- 
bers in the order of seniority of the grade in 
which they are serving on active duty. Officers 
serving in the same grade shall be carried in the 
order of their rank in that grade. 

(c) An officer whose position on the active- 
duty list results from service under a temporary 
appointment or in a grade held by reason of as- 
signment to a position has, when that appoint- 
ment or assignment ends, the grade and position 
on the active-duty list that he would have held 
if he had not received that appointment or as- 
signment. 

(d) Under regulations prescribed by the Sec- 
retary of the military department concerned, a 
reserve officer who is ordered to active duty 
(whether voluntarily or involuntarily) during a 
war or national emergency and who would 
otherwise be placed on the active-duty list may 
be excluded from that list as determined by the 
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Secretary concerned. Exclusion of an officer 
from the active-duty list as the result of action 
by the Secretary concerned under the preceding 
sentence shall expire not later than 24 months 
after the date on which the officer enters active 
duty under an order to active duty covered by 
that sentence. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2855; amended Pub. L. 103-337, div. A, 
title XVI, §1624, Oct. 5, 1994, 108 Stat. 2961; Pub. 
L. 104-106, div. A, title XV, § 1501(a)(1), Feb. 10, 
1996, 110 Stat. 495.) 

Amendments 

1996— Subsec. (d). Pub. L. 104-106 made technical 
amendment to Pub. L. 103-337, §1624. See 1994 Amend- 
ment note below. 

1994— Subsec. (d). Pub. L. 103-337, §1624, as amended 
by Pub. L. 104-106, added subsec. (d). 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Oct. 1, 1996, 
see section 1691(b)(1) of Pub. L. 103-337, set out as a note 
under section 10001 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including- the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

Regulations prescribed under this section applicable 
to establishment of initial active-duty lists, see section 
621(a) of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§621. Competitive categories for promotion 

Under regulations prescribed by the Secretary 
of Defense, the Secretary of each military de- 
partment shall establish competitive categories 
for promotion. Each officer whose name appears 
on an active-duty list shall be carried in a com- 
petitive category of officers. Officers in the 
same competitive category shall compete among 
themselves for promotion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2856.) 

§622. Numbers to be recommended for pro- 
motion 

Before convening a selection board under sec- 
tion 611(a) of this title for any grade and com- 
petitive category, the Secretary of the military 
department concerned, under regulations pre- 
scribed by the Secretary of Defense, shall deter- 
mine (1) the number of positions needed to ac- 
complish mission objectives which require offi- 
cers of such competitive category in the grade 



to which the board will recommend officers for 
promotion, (2) the estimated number of officers 
needed to fill vacancies in such positions during 
the period in which it is anticipated that offi- 
cers selected for promotion will be promoted, 
and (3) the number of officers authorized by the 
Secretary of the military department concerned 
to serve on active duty in the grade and com- 
petitive category under consideration. Based on 
such determinations, the Secretary of the mili- 
tary department concerned shall determine the 
maximum number of officers in such competi- 
tive category which the selection board may 
recommend for promotion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2856.) 

§ 623. Establishment of promotion zones 

(a) Before convening a selection board under 
section 611(a) of this title to consider officers for 
promotion to any grade above first lieutenant or 
lieutenant (junior grade), the Secretary of the 
military department concerned shall establish a 
promotion zone for officers serving in each grade 
and competitive category to be considered by 
the board. 

(b) The Secretary concerned shall determine 
the number of officers in the promotion zone for 
officers serving in any grade and competitive 
category from among officers who are eligible 
for promotion in that grade and competitive 
category. Such determination shall be made on 
the basis of an estimate of— 

(1) the number of officers needed in that 
competitive category in the next higher grade 
in each of the next five years; 

(2) the number of officers to be serving in 
that competitive category in the next higher 
grade in each of the next five years; 

(3) in the case of a promotion zone for offi- 
cers to be promoted to a grade to which sec- 
tion 523 of this title is applicable, the number 
of officers authorized for such grade under 
such section to be on active duty on the last 
day of each of the next five fiscal years; and 

(4) the number of officers that should be 
placed in that promotion zone in each of the 
next five years to provide to officers in those 
years relatively similar opportunity for pro- 
motion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2856.) 

§ 624. Promotions: how made 

(a)(1) When the report of a selection board con- 
vened under section 611(a) of this title is ap- 
proved by the President, the Secretary of the 
military department concerned shall place the 
names of all officers approved for promotion 
within a competitive category on a single list 
for that competitive category, to be known as a 
promotion list, in the order of the seniority of 
such officers on the active-duty list. A pro- 
motion list is considered to be established under 
this section as of the date of the approval of the 
report of the selection board under the preced- 
ing sentence. 

(2) Except as provided in subsection (d), offi- 
cers on a promotion list for a competitive cat- 
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egory shall be promoted to the next higher 
grade when additional officers in that grade and 
competitive category are needed. Promotions 
shall be made in the order in which the names of 
officers appear on the promotion list and after 
officers previously selected for promotion in 
that competitive category have been promoted. 
Officers to be promoted to the grade of first lieu- 
tenant or lieutenant (junior grade) shall be pro- 
moted in accordance with regulations prescribed 
by the Secretary concerned. 

(3)(A) Except as provided in subsection (d), of- 
ficers on the active-duty list in the grade of first 
lieutenant or, in the case of the Navy, lieuten- 
ant (junior grade) who are on an approved all- 
fully-qualified-officers list shall be promoted to 
the next higher grade in accordance with regula- 
tions prescribed by the Secretary concerned. 

(B) An all-fully-qualified-officers list shall be 
considered to be approved for purposes of sub- 
paragraph (A) when the list is approved by the 
President. When so approved, such a list shall be 
treated in the same manner as a promotion list 
under this chapter. 

(C) The Secretary of a military department 
may make a recommendation to the President 
for approval of an all-fully-qualified-officers list 
only when the Secretary determines that all of- 
ficers on the list are needed in the next higher 
grade to accomplish mission objectives. 

(D) For purposes of this paragraph, an all- 
fully-qualified-officers list is a list of all officers 
on the active-duty list in a grade who the Sec- 
retary of the military department concerned de- 
termines — 

(i) are fully qualified for promotion to the 
next higher grade; and 

(ii) would be eligible for consideration for 
promotion to the next higher grade by a selec- 
tion board convened under section 611(a) of 
this title upon the convening of such a board. 

(b) (1) A regular officer who is promoted under 
this section is appointed in the regular grade to 
which promoted and a reserve officer who is pro- 
moted under this section is appointed in the re- 
serve grade to which promoted. 

(2) The date of rank of an officer appointed to 
a higher grade under this section is determined 
under section 741(d) of this title. 

(c) Appointments under this section shall be 
made by the President, by and with the advice 
and consent of the Senate, except that appoint- 
ments under this section in the grade of first 
lieutenant or captain, in the case of officers of 
the Army, Air Force, or Marine Corps, or lieu- 
tenant (junior grade) or lieutenant, in the case 
of officers of the Navy, shall be made by the 
President alone. 

(d) (1) Under regulations prescribed by the Sec- 
retary of Defense, the appointment of an officer 
under this section may be delayed if— 

(A) sworn charges against the officer have 
been received by an officer exercising general 
court-martial jurisdiction over the officer and 
such charges have not been disposed of; 

(B) an investigation is being conducted to 
determine whether disciplinary action of any 
kind should be brought against the officer; 

(C) a board of officers has been convened 
under chapter 60 of this title to review the 
record of the officer; 



(D) a criminal proceeding in a Federal or 
State court is pending against the officer; or 

(E) substantiated adverse information about 
the officer that is material to the decision to 
appoint the officer is under review by the Sec- 
retary of Defense or the Secretary concerned. 

If no disciplinary action is taken against the of- 
ficer, if the charges against the officer are with- 
drawn or dismissed, if the officer is not ordered 
removed from active duty by the Secretary con- 
cerned under chapter 60 of this title, if the offi- 
cer is acquitted of the charges brought against 
him, or if, after a review of substantiated ad- 
verse information about the officer regarding 
the requirement for exemplary conduct set forth 
in section 3583, 5947, or 8583 of this title, as appli- 
cable, the officer is determined to be among the 
officers best qualified for promotion, as the case 
may be, then unless action to delay an appoint- 
ment has also been taken under paragraph (2) 
the officer shall be retained on the promotion 
list (including an approved all-fully-qualified-of- 
ficers list, if applicable) and shall, upon pro- 
motion to the next higher grade, have the same 
date of rank, the same effective date for the pay 
and allowances of the grade to which promoted, 
and the same position on the active-duty list as 
he would have had if no delay had intervened, 
unless the Secretary concerned determines that 
the officer was unqualified for promotion for 
any part of the delay. If the Secretary makes 
such a determination, the Secretary may adjust 
such date of rank, effective date of pay and al- 
lowances, and position on the active-duty list as 
the Secretary considers appropriate under the 
circumstances. 

(2) Under regulations prescribed by the Sec- 
retary of Defense, the appointment of an officer 
under this section may also be delayed in any 
case in which there is cause to believe that the 
officer has not met the requirement for exem- 
plary conduct set forth in section 3583, 5947, or 
8583 of this title, as applicable, or is mentally, 
physically, morally, or professionally unquali- 
fied to perform the duties of the grade for which 
he was selected for promotion. If it is later de- 
termined by a civilian official of the Depart- 
ment of Defense (not below the level of Sec- 
retary of a military department) that the officer 
is qualified for promotion to such grade and, 
after a review of adverse information regarding 
the requirement for exemplary conduct set forth 
in section 3583, 5947, or 8583 of this title, as appli- 
cable, the officer is determined to be among the 
officers best qualified for promotion to such 
grade, the officer shall be retained on the pro- 
motion list (including an approved all-fully- 
qualified-officers list, if applicable) and shall, 
upon such promotion, have the same date of 
rank, the same effective date for pay and allow- 
ances in the higher grade to which appointed, 
and the same position on the active-duty list as 
he would have had if no delay had intervened, 
unless the Secretary concerned determines that 
the officer was unqualified for promotion for 
any part of the delay. If the Secretary makes 
such a determination, the Secretary may adjust 
such date of rank, effective date of pay and al- 
lowances, and position on the active-duty list as 
the Secretary considers appropriate under the 
circumstances. 
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(3) The appointment of an officer may not be 
delayed under this subsection unless the officer 
has been given written notice of the grounds for 
the delay, unless it is impracticable to give such 
written notice before the effective date of the 
appointment, in which case such written notice 
shall be given as soon as practicable. An officer 
whose promotion has been delayed under this 
subsection shall be afforded an opportunity to 
make a written statement to the Secretary con- 
cerned in response to the action taken. Any such 
statement shall be given careful consideration 
by the Secretary. 

(4) An appointment of an officer may not be 
delayed under this subsection for more than six 
months after the date on which the officer 
would otherwise have been appointed unless the 
Secretary concerned specifies a further period of 
delay. An officer's appointment may not be de- 
layed more than 90 days after final action has 
been taken in any criminal gainst such of- 
ficer in a Federal or State court, more than 90 
days after final action has been taken in any 
court-martial case against such officer, or more 
than 18 months after the date on which such of- 
ficer would otherwise have been appointed, 
whichever is later. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2857; amended Pub. L. 97-22, §4(d), July 
10, 1981, 95 Stat. 126; Pub. L. 97-295, §1(8), Oct. 12, 
1982, 96 Stat. 1289; Pub. L. 98-525, title V, §526, 
Oct. 19, 1984, 98 Stat. 2525; Pub. L. 107-107, div. A, 
title V, § 505(a)(1), (c)(2)(A), (d)(1), Dec. 28, 2001, 
115 Stat. 1085, 1087, 1088; Pub. L. 107-314, div. A, 
title X, § 1062(a)(2), Dec. 2, 2002, 116 Stat. 2649; 
Pub. L. 109-364, div. A, title V, § 511(a), (d)(1), 
Oct. 17, 2006, 120 Stat. 2181, 2183; Pub. L. 110-181, 
div. A, title X, § 1063(c)(3), Jan. 28, 2008, 122 Stat. 
322.) 

Amendments 

2008— Subsec. (d)(1). Pub. L. 110-181 amended directory 
language of Pub. L. 109-364, §511(a)(2)(D)(i). See 2006 
Amendment note below. 

2006— Subsec. (a)(1). Pub. L. 109-364, § 511(d)(1), in- 
serted at end "A promotion list is considered to be es- 
tablished under this section as of the date of the ap- 
proval of the report of the selection board under the 
preceding sentence." 

Subsec. (d)(1). Pub. L. 109-364, §511(a)(2)(D)(ii), in- 
serted "or if, after a review of substantiated adverse in- 
formation about the officer regarding the requirement 
for exemplary conduct set forth in section 3583, 5947, or 
8583 of this title, as applicable, the officer is deter- 
mined to be among the officers best qualified for pro- 
motion," after "brought against him," in concluding 
provisions. 

Pub. L. 109-364, §511(a)(2)(D)(i), as amended by Pub. L. 
110-181, struck out "or" after "chapter 60 of this title,". 

Pub. L. 109-364, § 511(a)(1), substituted "prescribed by 
the Secretary of Defense" for "prescribed by the Sec- 
retary concerned" in introductory provisions. 

Subsec. (d)(1)(E). Pub. L. 109-364, §511(a)(2)(A)-(C), 
added subpar. (E). 

Subsec. (d)(2). Pub. L. 109-364, § 511(a)(3), in first sen- 
tence inserted "has not met the requirement for exem- 
plary conduct set forth in section 3583, 5947, or 8583 of 
this title, as applicable, or" before "is mentally, phys- 
ically," and in second sentence substituted "If it is 
later determined by a civilian official of the Depart- 
ment of Defense (not below the level of Secretary of a 
military department) that the officer is qualified for 
promotion to such grade and, after a review of adverse 
information regarding the requirement for exemplary 



conduct set forth in section 3583, 5947, or 8583 of this 
title, as applicable, the officer is determined to be 
among the officers best qualified for promotion to such 
grade" for "If the Secretary concerned later deter- 
mines that the officer is qualified for promotion to 
such grade". 

Pub. L. 109-364, § 511(a)(1), substituted "prescribed by 
the Secretary of Defense" for "prescribed by the Sec- 
retary concerned". 

2002— Subsec. (d)(1). Pub. L. 107-314 substituted "para- 
graph (2)" for "subsection (d)(2)" in concluding provi- 
sions. 

2001— Subsec. (a)(3). Pub. L. 107-107, § 505(a)(1), added 
par. (3). 

Subsec. (c). Pub. L. 107-107, §505(d)(l), inserted ", in 
the case of officers of the Army, Air Force, or Marine 
Corps," after "captain" and ", in the case of officers of 
the Navy," after "(junior grade) or lieutenant". 

Subsec. (d)(1). Pub. L. 107-107, §505(c)(2)(A)(i), inserted 
"(including an approved all-fully-qualified-officers list, 
if applicable)" after "retained on the promotion list" 
in concluding provisions. 

Subsec. (d)(2). Pub. L. 107-107, §505(c)(2)(A)(ii), in- 
serted "shall be retained on the promotion list (includ- 
ing an approved all-fully-qualified-officers list, if appli- 
cable) and" after "to such grade, the officer" in second 
sentence. 

1984— Subsec. (d)(1), (2). Pub. L. 98-525 inserted provi- 
sion for a determination by the Secretary concerned 
that the officer was unqualified for promotion for any 
part of the delay in the officer's promotion, with the 
inserted provision that if the Secretary made such a de- 
termination, the Secretary could adjust such date of 
rank, effective date of pay and allowances, and position 
on the active-duty list as the Secretary considered ap- 
propriate under the circumstances. 

1982— Subsec. (d)(4). Pub. L. 97-295 substituted "this 
subsection" for "the subsection". 

1981— Subsec. (a)(1). Pub. L. 97-22, § 4(d)(1)(A), struck 
out "or in the case of officers selected for promotion to 
the grade of first lieutenant or lieutenant (junior 
grade), when a list of officers selected for promotion is 
approved by the President," after "by the President,". 

Subsec. (a)(2). Pub. L. 97-22, § 4(d)(1)(B), inserted pro- 
vision that officers to be promoted to grade of first 
lieutenant or lieutenant (junior grade) shall be pro- 
moted in accordance with regulations prescribed by the 
Secretary concerned. 

Subsec. (c). Pub. L. 97-22, §4(d)(2), substituted "under 
this section in the grade of first lieutenant or captain 
or lieutenant (junior grade) or lieutenant" for "in the 
grade of first lieutenant or lieutenant (junior grade) 
under this section". 

Subsec. (d)(1). Pub. L. 97-22, § 4(d)(3)(A), (B), sub- 
stituted "Under regulations prescribed by the Sec- 
retary concerned, the appointment of an officer under 
this section may be delayed" for "The Secretary con- 
cerned may delay the appointment of an officer under 
this section" in provisions preceding subpar. (A) and, in 
provisions following subpar. (D), inserted "then unless 
action to delay an appointment has also been taken 
under subsection (d)(2)" after "as the case may be,". 

Subsec. (d)(2). Pub. L. 97-22, § 4(d)(3)(C), substituted 
"Under regulations prescribed by the Secretary con- 
cerned, the appointment of an officer under this section 
may also be delayed in any case in which" for "The 
Secretary concerned may also delay the appointment 
of an officer to the next higher grade under this section 
in any case in which the Secretary finds that". 

Subsec. (d)(3). Pub. L. 97-22, § 4(d)(3)(D), (E), inserted 
", unless it is impracticable to give such written notice 
before the effective date of the appointment, in which 
case such written notice shall be given as soon as prac- 
ticable" after "grounds for the delay" and struck out 
"by the Secretary" after "the action taken". 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 
section 1063(c) is effective Oct. 17, 2006, and as if in- 
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eluded in the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007, Pub. L. 109-364, as en- 
acted. 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 511(e), Oct. 17, 2006, 
120 Stat. 2184, provided that: "The amendments made 
by this section [amending this section and sections 
14308 and 14311 of this title] shall take effect on the 
date of the enactment of this Act [Oct. 17, 2006] and 
shall apply with respect to officers on promotion lists 
established on or after the date of the enactment of 
this Act." 

Delegation of Functions 

Functions of President under subsec. (c) to appoint 
officers in grades of first lieutenant and captain in 
Army, Air Force, and Marine Corps or in grades of lieu- 
tenant (junior grade) and lieutenant in Navy delegated 
to Secretary of Defense to perform, without approval, 
ratification, or other action by President, and with au- 
thority for Secretary to redelegate, see Ex. Ord. No. 
12396, §§1(C), 3, Dec. 9, 1982, 47 F.R. 55897, 55898, set out 
as a note under section 301 of Title 3, The President. 

Deadline for Uniform Regulations on Delay of 
Promotions 

Pub. L. 109-364, div. A, title V, § 511(c), Oct. 17, 2006, 
120 Stat. 2183, provided that: 

"(1) Deadline. — The Secretary of Defense shall pre- 
scribe the regulations required by section 624(d) of title 
10, United States Code (as amended by subsection (a)(1) 
of this section), and the regulations required by section 
14311 of such title (as amended by subsection (b)(1) of 
this section) not later than March 1, 2008. 

"(2) Savings clause for existing regulations. — 
Until the Secretary of Defense prescribes regulations 
pursuant to paragraph (1), regulations prescribed by 
the Secretaries of the military departments under the 
sections referred to in paragraph (1) shall remain in ef- 
fect." 

§625. Authority to vacate promotions to grades 
of brigadier general and rear admiral (lower 
half) 

(a) The President may vacate the promotion 
to the grade of brigadier general or rear admiral 
(lower half) of an officer who has served less 
than 18 months in that grade after promotion to 
that grade under this chapter. 

(b) An officer of the Army, Air Force, or Ma- 
rine Corps whose promotion is vacated under 
this section holds the regular grade of colonel, if 
he is a regular officer, or the reserve grade of 
colonel, if he is a reserve officer. An officer of 
the Navy whose promotion is vacated under this 
section holds the regular grade of captain, if he 
is a regular officer, or the reserve grade of cap- 
tain, if he is a reserve officer. 

(c) The position on the active-duty list of an 
officer whose promotion is vacated under this 
section is the position he would have held had 
he not been promoted to the grade of brigadier 
general or rear admiral (lower half). 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2858; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), (4)(A), Dec. 1, 1981, 95 Stat. 1105; Pub. 
L. 99-145, title V, § 514(b)(1), (4)(A), Nov. 8, 1985, 
99 Stat. 628.) 

Amendments 

1985 — Pub. L. 99-145 substituted "rear admiral (lower 
half)" for "commodore" in section catchline and sub- 
sees, (a) and (c). 



1981— Pub. L. 97-86 substituted "commodore" for 
"commodore admiral" in section catchline and subsecs. 
(a) and (c). 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

§ 626. Acceptance of promotions; oath of office 

(a) An officer who is appointed to a higher 
grade under section 624 of this title is considered 
to have accepted such appointment on the date 
on which the appointment is made unless he ex- 
pressly declines the appointment. 

(b) An officer who has served continuously 
since he subscribed to the oath of office pre- 
scribed in section 3331 of title 5 is not required 
to take a new oath upon appointment to a high- 
er grade under section 624 of this title. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 

94 Stat. 2858.) 

SUBCHAPTER III— FAILURE OF SELECTION 
FOR PROMOTION AND RETIREMENT FOR 
YEARS OF SERVICE 

Sec. 

627. Failure of selection for promotion. 

628. Special selection boards. 

629. Removal from a list of officers recommended 

for promotion. 

630. Discharge of commissioned officers with less 

than six years of active commissioned serv- 
ice or found not qualified for promotion for 
first lieutenant or lieutenant (junior grade). 

631. Effect of failure of selection for promotion: 

first lieutenants and lieutenants (junior 
grade). 

632. Effect of failure of selection for promotion: 

captains and majors of the Army, Air 
Force, and Marine Corps and lieutenants 
and lieutenant commanders of the Navy. 

633. Retirement for years of service: regular lieu- 

tenant colonels and commanders. 

634. Retirement for years of service: regular colo- 

nels and Navy captains. 

635. Retirement for years of service: regular brig- 

adier generals and rear admirals (lower 
half). 

636. Retirement for years of service: regular offi- 

cers in grades above brigadier general and 
rear admiral (lower half). 

Amendments 

2008— Pub. L. 110-181, div. A, title V, § 503(a)(3), Jan. 
28, 2008, 122 Stat. 95, substituted "six years" for "five 
years" in item 630. 

2001— Pub. L. 107-107, div. A, title V, §505(d)(4), Dec. 
28, 2001, 115 Stat. 1088, struck out "regular" before 
"commissioned officers" in item 630, struck out "regu- 
lar" before "first lieutenants" in item 631, and struck 
out "regular" before "captains and majors" and before 
"lieutenants and lieutenant commanders" in item 632. 

1997— Pub. L. 105-85, div. A, title V, § 506(c), Nov. 18, 
1997, 111 Stat. 1726, substituted "regular officers in 
grades above brigadier general and rear admiral (lower 
half)" for "regular major generals and rear admirals" 
in item 636. 

1985— Pub. L. 99-145, title V, §514(b)(5)(B), Nov. 8, 1985, 
99 Stat. 628, substituted "rear admirals (lower half)" 
for "commodores" in item 635. 

1981— Pub. L. 97-86, title IV, § 405(b)(5)(B), Dec. 1, 1981, 

95 Stat. 1106, substituted "commodores" for "com- 
modore admirals" in item 635. 

§ 627. Failure of selection for promotion 

An officer in a grade below the grade of colo- 
nel or, in the case of an officer of the Navy, cap- 
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tain who is in or above the promotion zone es- 
tablished for his grade and competitive category 
under section 623 of this title and is considered 
but not selected for promotion by a selection 
board convened under section 611(a) of this title 
shall be considered to have failed of selection for 
promotion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2859.) 

Effective Date 

Subchapter effective Sept. 15, 1981, but the authority 
to prescribe regulations under this subchapter effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§ 628. Special selection boards 

(a) Persons Not Considered by Promotion 
Boards Due to Administrative Error.— (1) If 
the Secretary of the military department con- 
cerned determines that because of administra- 
tive error a person who should have been consid- 
ered for selection for promotion from in or 
above the promotion zone by a promotion board 
was not so considered, or the name of a person 
that should have been placed on an all-fully- 
qualified-officers list under section 624(a)(3) of 
this title was not so placed, the Secretary shall 
convene a special selection board under this sub- 
section to determine whether that person 
(whether or not then on active duty) should be 
recommended for promotion. 

(2) A special selection board convened under 
paragraph (1) shall consider the record of the 
person whose name was referred to it for consid- 
eration as that record would have appeared to 
the board that should have considered him. That 
record shall be compared with a sampling of the 
records of those officers of the same competitive 
category who were recommended for promotion, 
and those officers who were not recommended 
for promotion, by the board that should have 
considered him. 

(3) If a special selection board convened under 
paragraph (1) does not recommend for promotion 
a person whose name was referred to it for con- 
sideration for selection for appointment to a 
grade other than a general officer or flag officer 
grade, the person shall be considered to have 
failed of selection for promotion. 

(b) Persons Considered by Promotion Boards 
in Unfair Manner.— (1) If the Secretary of the 
military department concerned determines, in 
the case of a person who was considered for se- 
lection for promotion by a promotion board but 
was not selected, that there was material un- 
fairness with respect to that person, the Sec- 
retary may convene a special selection board 
under this subsection to determine whether that 
person (whether or not then on active duty) 



should be recommended for promotion. In order 
to determine that there was material unfair- 
ness, the Secretary must determine that — 

(A) the action of the promotion board that 
considered the person was contrary to law in a 
matter material to the decision of the board 
or involved material error of fact or material 
administrative error; or 

(B) the board did not have before it for its 
consideration material information. 

(2) A special selection board convened under 
paragraph (1) shall consider the record of the 
person whose name was referred to it for consid- 
eration as that record, if corrected, would have 
appeared to the board that considered him. That 
record shall be compared with the records of a 
sampling of those officers of the same competi- 
tive category who were recommended for pro- 
motion, and those officers who were not rec- 
ommended for promotion, by the board that con- 
sidered him. 

(3) If a special selection board convened under 
paragraph (1) does not recommend for promotion 
a person whose name was referred to it for con- 
sideration, the person incurs no additional fail- 
ure of selection for promotion. 

(c) Reports of Boards. — (1) Each special se- 
lection board convened under this section shall 
submit to the Secretary of the military depart- 
ment concerned a written report, signed by each 
member of the board, containing the name of 
each person it recommends for promotion and 
certifying that the board has carefully consid- 
ered the record of each person whose name was 
referred to it. 

(2) The provisions of sections 617(b) and 618 of 
this title apply to the report and proceedings of 
a special selection board convened under this 
section in the same manner as they apply to the 
report and proceedings of a selection board con- 
vened under section 611(a) of this title. However, 
in the case of a board convened under this sec- 
tion to consider a warrant officer or former war- 
rant officer, the provisions of sections 576(d), 
576(f), and 613a of this title (rather than the pro- 
visions of sections 617(b) and 618 of this title) 
apply to the report and proceedings of the board 
in the same manner as they apply to the report 
and proceedings of a selection board convened 
under section 573 of this title. 

(d) Appointment of Persons Selected by 
Boards. — (1) If the report of a special selection 
board convened under this section, as approved 
by the President, recommends for promotion to 
the next higher grade a person whose name was 
referred to it for consideration, that person 
shall, as soon as practicable, be appointed to 
that grade in accordance with subsections (b), 
(c), and (d) of section 624 of this title. However, 
in the case of a board convened under this sec- 
tion to consider a warrant officer or former war- 
rant officer, if the report of that board, as ap- 
proved by the Secretary concerned, recommends 
that warrant officer or former warrant officer 
for promotion to the next higher grade, that per- 
son shall, as soon as practicable, be appointed to 
the next higher grade in accordance with provi- 
sions of section 578(c) of this title (rather than 
subsections (b), (c), and (d) of section 624 of this 
title). 

(2) A person who is appointed to the next high- 
er grade as the result of the recommendation of 
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a special selection board convened under this 
section shall, upon that appointment, have the 
same date of rank, the same effective date for 
the pay and allowances of that grade, and the 
same position on the active-duty list as he 
would have had if he had been recommended for 
promotion to that grade by the board which 
should have considered, or which did consider, 
him. In the case of a person who is not on the 
active-duty list when appointed to the next 
higher grade, placement of that person on the 
active-duty list pursuant to the preceding sen- 
tence shall be only for purposes of determina- 
tion of eligibility of that person for consider- 
ation for promotion by any subsequent special 
selection board under this section. 

(e) Deceased Persons. — If a person whose 
name is being considered for referral to a special 
selection board under this section dies before 
the completion of proceedings under this section 
with respect to that person, this section shall be 
applied to that person posthumously. 

(f) Convening of Boards. — A board convened 
under this section — 

(1) shall be convened under regulations pre- 
scribed by the Secretary of Defense; 

(2) shall be composed in accordance with sec- 
tion 612 of this title or, in the case of board to 
consider a warrant officer or former warrant 
officer, in accordance with section 573 of this 
title and regulations prescribed by the Sec- 
retary of the military department concerned; 
and 

(3) shall be subject to the provisions of sec- 
tion 613 of this title. 

(g) Judicial Review. — (1)(A) A court of the 
United States may review a determination by 
the Secretary of a military department under 
subsection (a)(1) or (b)(1) not to convene a spe- 
cial selection board in the case of any person. In 
any such case, the court may set aside the Sec- 
retary's determination only if the court finds 
the determination to be — 

(i) arbitrary or capricious; 

(ii) not based on substantial evidence; 

(iii) a result of material error of fact or ma- 
terial administrative error; or 

(iv) otherwise contrary to law. 

(B) If a court sets aside a determination by the 
Secretary of a military department not to con- 
vene a special selection board under this sec- 
tion, it shall remand the case to the Secretary 
concerned, who shall provide for consideration 
by such a board. 

(2) A court of the United States may review 
the action of a special selection board convened 
under this section or an action of the Secretary 
of the military department concerned on the re- 
port of such a board. In any such case, a court 
may set aside the action only if the court finds 
that the action was — 

(A) arbitrary or capricious; 

(B) not based on substantial evidence; 

(C) a result of material error of fact or mate- 
rial administrative error; or 

(D) otherwise contrary to law. 

(3) (A) If, six months after receiving a complete 
application for consideration by a special selec- 
tion board under this section in any case, the 
Secretary concerned has not convened such a 



board and has not denied consideration by such 
a board in that case, the Secretary shall be 
deemed for the purposes of this subsection to 
have denied the consideration of the case by 
such a board. 

(B) If, six months after the convening of a spe- 
cial selection board under this section in any 
case, the Secretary concerned has not taken 
final action on the report of the board, the Sec- 
retary shall be deemed for the purposes of this 
subsection to have denied relief in such case. 

(C) Under regulations prescribed under sub- 
section (j), the Secretary of a military depart- 
ment may waive the applicability of subpara- 
graph (A) or (B) in a case if the Secretary deter- 
mines that a longer period for consideration of 
the case is warranted. Such a waiver may be for 
an additional period of not more than six 
months. The Secretary concerned may not dele- 
gate authority to make a determination under 
this subparagraph. 

(h) Limitations of Other Jurisdiction.— No 
official or court of the United States may, with 
respect to a claim based to any extent on the 
failure of a person to be selected for promotion 
by a promotion board — 

(1) consider the claim unless the person has 
first been referred by the Secretary concerned 
to a special selection board convened under 
this section and acted upon by that board and 
the report of the board has been approved by 
the President; or 

(2) except as provided in subsection (g), 
grant any relief on the claim unless the person 
has been selected for promotion by a special 
selection board convened under this section to 
consider the person for recommendation for 
promotion and the report of the board has 
been approved by the President. 

(i) Existing Jurisdiction.— Nothing in this 
section limits — 

(1) the jurisdiction of any court of the 
United States under any provision of law to 
determine the validity of any law, regulation, 
or policy relating to selection boards; or 

(2) the authority of the Secretary of a mili- 
tary department to correct a military record 
under section 1552 of this title. 

(j) Regulations.— (1) The Secretary of each 
military department shall prescribe regulations 
to carry out this section. Regulations under this 
subsection may not apply to subsection (g), 
other than to paragraph (3)(C) of that sub- 
section. 

(2) The Secretary may prescribe in the regula- 
tions under paragraph (1) the circumstances 
under which consideration by a special selection 
board may be provided for under this section, in- 
cluding the following: 

(A) The circumstances under which consider- 
ation of a person's case by a special selection 
board is contingent upon application by or for 
that person. 

(B) Any time limits applicable to the filing 
of an application for such consideration. 

(3) Regulations prescribed by the Secretary of 
a military department under this subsection 
may not take effect until approved by the Sec- 
retary of Defense. 

(k) Promotion Board Defined.— In this sec- 
tion, the term "promotion board" means a se- 
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lection board convened by the Secretary of a 
military department under section 573(a) or 
611(a) of this title. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2859; amended Pub. L. 98-525, title V, 
§ 527(a), Oct. 19, 1984, 98 Stat. 2525; Pub. L. 
102-190, div. A, title XI, §1131(4), Dec. 5, 1991, 105 
Stat. 1506; Pub. L. 102-484, div. A, title X, 
§1052(10), Oct. 23, 1992, 106 Stat. 2499; Pub. L. 
105-261, div. A, title V, §501(a)-(e), Oct. 17, 1998, 
112 Stat. 2000-2002; Pub. L. 106-398, §1 [[div. A], 
title X, § 1087(a)(2)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-290; Pub. L. 107-107, div. A, title V, 
§§ 503(b), 505(c)(3)(A), Dec. 28, 2001, 115 Stat. 1083, 
1088; Pub. L. 109-364, div. A, title V, § 514(a), Oct. 
17, 2006, 120 Stat. 2185; Pub. L. 111-383, div. A, 
title V, § 503(b), Jan. 7, 2011, 124 Stat. 4208.) 

Amendments 

2011— Subsec. (c)(2). Pub. L. 111-383 substituted "sec- 
tions 576(d), 576(f), and 613a" for "sections 576(d) and 
576(f)". 

2006— Subsec. (a)(1). Pub. L. 109-364, § 514(a)(1), in- 
serted "from in or above the promotion zone" after 
"for selection for promotion". 

Subsec. (b)(1)(A). Pub. L. 109-364, § 514(a)(2), inserted 
"in a matter material to the decision of the board" 
after "contrary to law". 

2001— Subsec. (a)(1). Pub. L. 107-107, § 505(c)(3)(A), in- 
serted "or the name of a person that should have been 
placed on an all-fully-qualified-officers list under sec- 
tion 624(a)(3) of this title was not so placed," after "not 
so considered,". 

Subsecs. (g) to (k). Pub. L. 107-107, § 503(b), added sub- 
sees, (g) to (j) and redesignated former subsec. (g) as 
(k). 

2000— Subsec. (c)(2). Pub. L. 106-398 substituted "sec- 
tions" for "section" after "rather than the provisions 
of". 

1998— Subsec. (a). Pub. L. 105-261, § 501(a)(1), inserted 
subsec. heading, added par. (1), and struck out former 
par. (1) which read as follows: "In the case of an officer 
who is eligible for promotion who the Secretary of the 
military department concerned determines was not 
considered for selection for promotion by a selection 
board because of administrative error, the Secretary 
concerned, under regulations prescribed by the Sec- 
retary of Defense, shall convene a special selection 
board under this subsection (composed in accordance 
with section 612 of this title or, in the case of a warrant 
officer, composed in accordance with section 573 of this 
title and regulations prescribed by the Secretary of the 
military department concerned) to determine whether 
such officer should be recommended for promotion." 

Subsec. (a)(2). Pub. L. 105-261, § 501(a)(2), substituted 
"the person whose name was referred to it for consider- 
ation as that record" for "the officer as his record". 

Subsec. (a)(3). Pub. L. 105-261, § 501(a)(3), substituted 
"a person whose name was referred to it for consider- 
ation for selection for appointment to a grade other 
than a general officer or flag officer grade, the person" 
for "an officer in a grade below the grade of colonel or, 
in the case of an officer of the Navy, captain whose 
name was referred to it for consideration, the officer". 

Subsec. (b). Pub. L. 105-261, § 501(b)(1), inserted subsec. 
heading, added par. (1), and struck out former par. (1) 
which read as follows: "In the case of an officer who is 
eligible for promotion who was considered for selection 
for promotion by a selection board but was not se- 
lected, the Secretary of the military department con- 
cerned, under regulations prescribed by the Secretary 
of Defense, may convene a special selection board 
under this subsection (composed in accordance with 
section 612 of this title or, in the case of a warrant offi- 
cer, composed in accordance with section 573 of this 
title and regulations prescribed by the Secretary of the 
military department concerned) to determine whether 



such officer should be recommended for promotion if 
the Secretary concerned determines that — 

"(A) the action of the board which considered the 
officer was contrary to law or involved material error 
of fact or material administrative error; or 

"(B) the board did not have before it for its consid- 
eration material information." 

Subsec. (b)(2). Pub. L. 105-261, § 501(b)(2), substituted 
"the person whose name was referred to it for consider- 
ation as that record" for "the officer as his record". 

Subsec. (b)(3). Pub. L. 105-261, § 501(b)(3)(A), sub- 
stituted "a person" for "an officer" and "the person" 
for "the officer". 

Subsec. (c). Pub. L. 105-261, § 501(c)(1)(A), inserted 
heading. 

Subsec. (c)(1). Pub. L. 105-261, § 501(c)(1)(B), sub- 
stituted "person" for "officer" in two places. 

Subsec. (c)(2). Pub. L. 105-261, § 501(c)(1)(C), inserted 
at end "However, in the case of a board convened under 
this section to consider a warrant officer or former 
warrant officer, the provisions of sections 576(d) and 
576(f) of this title (rather than the provisions of section 
617(b) and 618 of this title) apply to the report and pro- 
ceedings of the board in the same manner as they apply 
to the report and proceedings of a selection board con- 
vened under section 573 of this title." 

Subsec. (d). Pub. L. 105-261, § 501(c)(2)(A), inserted 
heading. 

Subsec. (d)(1). Pub. L. 105-261, §501(c)(2)(B)-(E), sub- 
stituted "a person" for "an officer", "that person" for 
"such officer", and "that grade in" for "the next higher 
grade in" and inserted at end "However, in the case of 
a board convened under this section to consider a war- 
rant officer or former warrant officer, if the report of 
that board, as approved by the Secretary concerned, 
recommends that warrant officer or former warrant of- 
ficer for promotion to the next higher grade, that per- 
son shall, as soon as practicable, be appointed to the 
next higher grade in accordance with provisions of sec- 
tion 578(c) of this title (rather than subsections (b), (c), 
and (d) of section 624 of this title)." 

Subsec. (d)(2). Pub. L. 105-261, § 501(c)(3), substituted 
"A person who is appointed" for "An officer who is pro- 
moted" and "that appointment" for "such promotion" 
and inserted at end "In the case of a person who is not 
on the active-duty list when appointed to the next 
higher grade, placement of that person on the active- 
duty list pursuant to the preceding sentence shall be 
only for purposes of determination of eligibility of that 
person for consideration for promotion by any subse- 
quent special selection board under this section." 

Subsec. (e). Pub. L. 105-261, § 501(d), amended subsec. 
(e) generally. Prior to amendment, subsec. (e) read as 
follows: "The provisions of section 613 of this title 
apply to members of special selection boards convened 
under this section." 

Subsecs. (f), (g). Pub. L. 105-261, § 501(e), added sub- 
secs. (f) and (g). 

1992— Subsec. (b)(1). Pub. L. 102-484 substituted "sec- 
tion 573" for "section 558". 

1991— Subsec. (a)(1). Pub. L. 102-190 substituted "sec- 
tion 573" for "section 558". 

1984— Subsecs. (a)(1), (b)(1). Pub. L. 98-525 substituted 
"(composed in accordance with section 612 of this title 
or, in the case of a warrant officer, composed in accord- 
ance with section 558 of this title and regulations pre- 
scribed by the Secretary of the military department 
concerned)" for "(composed in accordance with section 
612 of this title)". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 514(c), Oct. 17, 2006, 
120 Stat. 2185, provided that: "The amendments made 
by this section [amending this section and section 14502 
of this title] shall take effect on March 1, 2007, and 
shall apply with respect to selection boards convened 
on or after that date." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 503(c), Dec. 28, 2001, 
115 Stat. 1084, provided that: 
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"(1) Except as provided in paragraph (2), the amend- 
ments made by this section [enacting section 1558 of 
this title and amending this section] shall apply with 
respect to any proceeding pending on or after the date 
of the enactment of this Act [Dec. 28, 2001] without re- 
gard to whether a challenge to an action of a selection 
board of any of the Armed Forces being considered in 
the proceeding was initiated before, on, or after that 
date. 

"(2) The amendments made by this section shall not 
apply with respect to any action commenced in a court 
of the United States before the date of the enactment 
of this Act." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Delegation of Functions 

Functions of President under subsec. (d)(1) to ap- 
prove, modify, or disapprove report of a selection board 
delegated to Secretary of Defense to perform, without 
approval, ratification, or other action by President, 
and with authority for Secretary to redelegate, see Ex. 
Ord. No. 12396, §§l(a), 3, Dec. 9, 1982, 47 F.R. 55897, 55898, 
set out as a note under section 301 of Title 3, The Presi- 
dent. 

Ratification of Codified Practice 

Pub. L. 105-261, div. A, title V, § 501(f), Oct. 17, 1998, 112 
Stat. 2002, provided that the consideration by a special 
selection board convened under this section before Oct. 
17, 1998, of a person who, at the time of consideration, 
had been a retired officer or former officer of the 
Armed Forces (including a deceased retired or former 
officer) was ratified. 

§629. Removal from a list of officers rec- 
ommended for promotion 

(a) Removal by President.— The President 
may remove the name of any officer from a list 
of officers recommended for promotion by a se- 
lection board convened under this chapter. 

(b) Removal Due to Senate Not Giving Ad- 
vice and Consent. — If, after consideration of a 
list of officers approved for promotion by the 
President to a grade for which appointment is 
required by section 624(c) of this title to be made 
by and with the advice and consent of the Sen- 
ate, the Senate does not give its advice and con- 
sent to the appointment of an officer whose 
name is on the list, that officer's name shall be 
removed from the list. 

(c) Removal After 18 Months.— (1) If an offi- 
cer whose name is on a list of officers approved 
for promotion under section 624(a) of this title 
to a grade for which appointment is required by 
section 624(c) of this title to be made by and 
with the advice and consent of the Senate is not 
appointed to that grade under such section dur- 
ing the officer's promotion eligibility period, 
the officer's name shall be removed from the list 
unless as of the end of such period the Senate 
has given its advice and consent to the appoint- 
ment. 

(2) Before the end of the promotion eligibility 
period with respect to an officer under para- 
graph (1), the President may extend that period 
for purposes of paragraph (1) by an additional 12 
months. 

(3) In this subsection, the term "promotion 
eligibility period" means, with respect to an of- 
ficer whose name is on a list of officers approved 



for promotion under section 624(a) of this title 
to a grade for which appointment is required by 
section 624(c) of this title to be made by and 
with the advice and consent of the Senate, the 
period beginning on the date on which the list is 
so approved and ending on the first day of the 
eighteenth month following the month during 
which the list is so approved. 

(d) Administrative Removal. — Under regula- 
tions prescribed by the Secretary concerned, if 
an officer on the active-duty list is discharged 
or dropped from the rolls or transferred to a re- 
tired status after having been recommended for 
promotion to a higher grade under this chapter, 
but before being promoted, the officer's name 
shall be administratively removed from the list 
of officers recommended for promotion by a se- 
lection board. 

(e) Continued Eligibility for Promotion.— (1) 
An officer whose name is removed from a list 
under subsection (a), (b), or (c) continues to be 
eligible for consideration for promotion. If he is 
recommended for promotion by the next selec- 
tion board convened for his grade and competi- 
tive category and he is promoted, the Secretary 
of the military department concerned may, upon 
such promotion, grant him the same date of 
rank, the same effective date for the pay and al- 
lowances of the grade to which promoted, and 
the same position on the active-duty list as he 
would have had if his name had not been so re- 
moved. 

(2) If such an officer who is in a grade below 
the grade of colonel or, in the case of the Navy, 
captain is not recommended for promotion by 
the next selection board convened for his grade 
and competitive category, or if his name is 
again removed from the list of officers rec- 
ommended for promotion, or if the Senate again 
does not give its advice and consent to his pro- 
motion, he shall be considered for all purposes 
to have twice failed of selection for promotion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2860; amended Pub. L. 109-364, div. A, 
title V, § 515(a), Oct. 17, 2006, 120 Stat. 2185; Pub. 
L. 110-181, div. A, title X, § 1063(a)(2), Jan. 28, 
2008, 122 Stat. 321; Pub. L. 111-383, div. A, title V, 
§ 504(a), Jan. 7, 2011, 124 Stat. 4208.) 

Amendments 

2011— Subsecs. (d), (e). Pub. L. 111-383 added subsec. 
(d) and redesignated former subsec. (d) as (e). 

2008— Subsec. (d)(1). Pub. L. 110-181 inserted comma 
after "(a)". 

2006— Subsec. (a). Pub. L. 109-364, § 515(a)(4)(A), in- 
serted heading. 

Subsec. (b). Pub. L. 109-364, § 515(a)(1), inserted head- 
ing and inserted "to a grade for which appointment is 
required by section 624(c) of this title to be made by 
and with the advice and consent of the Senate" after 

Subsec. (c). Pub. L. 109-364, § 515(a)(2)(B), added sub- 
sec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 109-364, § 515(a)(2)(A), (4)(B), redes- 
ignated subsec. (c) as (d) and inserted heading. 

Subsec. (d)(1). Pub. L. 109-364, § 515(a)(3), substituted 
"(b), or (c)" for "or (b)". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 515(c), Oct. 17, 2006, 
120 Stat. 2187, provided that: "The amendments made 
by this section [amending this section and section 14310 
of this title] shall apply to any promotion list approved 
by the President after January 1, 2007." 
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Delegation of Functions 

Functions of President under subsec. (a) to remove 
name of any officer from a promotion list to any grade 
below commodore or brigadier general delegated to 
Secretary of Defense to perform, without approval, 
ratification, or other action by President, and with au- 
thority for Secretary to redelegate, see Ex. Ord. No. 
12396, §§l(b), 3, Dec. 9, 1982, 47 F.R. 55897, 55898, set out 
as a note under section 301 of Title 3, The President. 

§630. Discharge of commissioned officers with 
less then six years of active commissioned 
service or found not qualified for promotion 
for first lieutenant or lieutenant (junior 
grade) 

The Secretary of the military department con- 
cerned, under regulations prescribed by the Sec- 
retary of Defense — 

(1) may discharge any officer on the active- 
duty list who — 

(A) has less than six years of active com- 
missioned service; or 

(B) is serving in the grade of second lieu- 
tenant or ensign and has been found not 
qualified for promotion to the grade of first 
lieutenant or lieutenant (junior grade); and 

(2) shall, unless the officer has been pro- 
moted, discharge any officer described in para- 
graph (1)(B) at the end of the 18-month period 
beginning on the date on which the officer is 
first found not qualified for promotion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2861; amended Pub. L. 98-525, title XIV, 
§1405(11), Oct. 19, 1984, 98 Stat. 2622; Pub. L. 
107-107, div. A, title V, § 505(d)(2), (4)(A), Dec. 28, 
2001, 115 Stat. 1088; Pub. L. 108-136, div. A, title 
V, § 505(b), Nov. 24, 2003, 117 Stat. 1457; Pub. L. 
110-181, div. A, title V, § 503(a)(1), (2), Jan. 28, 
2008, 122 Stat. 95.) 

Amendments 

2008— Pub. L. 110-181, § 503(a)(2), substituted "six 
years" for "five years" in section catchline. 

Par. (1)(A). Pub. L. 110-181, § 503(a)(1), substituted "six 
years" for "five years". 

2003— Par. (2). Pub. L. 108-136 substituted "paragraph" 
for "clause". 

2001— Pub. L. 107-107, § 505(d)(4)(A), struck out "regu- 
lar" before "commissioned officers" in section catch- 
line. 

Par. (1). Pub. L. 107-107, § 505(d)(2), struck out "regu- 
lar" before "officer" in introductory provisions and be- 
fore "grade of first lieutenant" in subpar. (B). 

1984— Par. (2). Pub. L. 98-525 substituted "18-month" 
for "eighteen-month". 

§631. Effect of failure of selection for promotion: 
first lieutenants and lieutenants (junior 
grade) 

(a) Except an officer of the Navy and Marine 
Corps who is an officer designated for limited 
duty (to whom section 5596(e) or 6383 of this title 
applies), each officer of the Army, Air Force, or 
Marine Corps on the active-duty list who holds 
the grade of first lieutenant and has failed of se- 
lection for promotion to the grade of captain for 
the second time, and each officer of the Navy on 
the active-duty list who holds the grade of lieu- 
tenant (junior grade) and has failed of selection 
for promotion to the grade of lieutenant for the 
second time, whose name is not on a list of offi- 
cers recommended for promotion to the next 
higher grade shall — 



(1) be discharged on the date requested by 
him and approved by the Secretary of the 
military department concerned, which date 
shall be not later than the first day of the sev- 
enth calendar month beginning after the 
month in which the President approves the re- 
port of the board which considered him for the 
second time; 

(2) if he is eligible for retirement under any 
provision of law, be retired under that law on 
the date requested by him and approved by the 
Secretary concerned, which date shall be not 
later than the first day of the seventh cal- 
endar month beginning after the month in 
which the President approves the report of the 
board which considered him for the second 
time; or 

(3) if on the date on which he is to be dis- 
charged under paragraph (1) he is within two 
years of qualifying for retirement under sec- 
tion 3911, 6323, or 8911 of this title, be retained 
on active duty until he is qualified for retire- 
ment and then be retired under that section, 
unless he is sooner retired or discharged under 
another provision of law. 

(b) The retirement or discharge of an officer 
pursuant to this section shall be considered to 
be an involuntary retirement or discharge for 
purposes of any other provision of law. 

(c) An officer who is subject to discharge 
under subsection (a)(1) is not eligible for further 
consideration for promotion. 

(d) For the purposes of this chapter, an officer 
of the Army, Air Force, or Marine Corps who 
holds the grade of first lieutenant, and an officer 
of the Navy who holds the grade of lieutenant 
(junior grade), shall be treated as having failed 
of selection for promotion if the Secretary of 
the military department concerned determines 
that the officer would be eligible for consider- 
ation for promotion to the next higher grade by 
a selection board convened under section 611(a) 
of this title if such a board were convened but is 
not fully qualified for promotion when rec- 
ommending for promotion under section 624(a)(3) 
of this title all fully qualified officers of the offi- 
cer's armed force in such grade who would be el- 
igible for such consideration. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2861; amended Pub. L. 98-525, title V, 
§ 525(c), Oct. 19, 1984, 98 Stat. 2525; Pub. L. 
107-107, div. A, title V, § 505(a)(2), (d)(3), (4)(B), 
Dec. 28, 2001, 115 Stat. 1086, 1088; Pub. L. 108-136, 
div. A, title V, § 505(b), Nov. 24, 2003, 117 Stat. 
1457.) 

Amendments 

2003— Subsec. (a)(3). Pub. L. 108-136 substituted "para- 
graph" for "clause". 

2001— Pub. L. 107-107, § 505(d)(4)(B), struck out "regu- 
lar" before "first lieutenants" in section catchline. 

Subsec. (a). Pub. L. 107-107, § 505(d)(3), in introductory 
provisions, substituted "Army, Air Force, or Marine 
Corps on the active-duty list" for "Regular Army, Reg- 
ular Air Force, or Regular Marine Corps" and "Navy on 
the active-duty list" for "Regular Navy" and struck 
out "regular" before "grade" wherever appearing. 

Subsec. (d). Pub. L. 107-107, § 505(a)(2), added subsec. 
(d). 

1984— Subsec. (c). Pub. L. 98-525 added subsec. (c). 
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§ 632. Effect of failure of selection for promotion: 
captains and majors of the Army, Air Force, 
and Marine Corps and lieutenants and lieu- 
tenant commanders of the Navy 

(a) Except an officer of the Navy and Marine 
Corps who is an officer designated for limited 
duty (to whom section 5596(e) or 6383 of this title 
applies) and except as provided under section 
637(a) of this title, each officer of the Army, Air 
Force, or Marine Corps on the active-duty list 
who holds the grade of captain or major, and 
each officer of the Navy on the active-duty list 
who holds the grade of lieutenant or lieutenant 
commander, who has failed of selection for pro- 
motion to the next higher grade for the second 
time and whose name is not on a list of officers 
recommended for promotion to the next higher 
grade shall — 

(1) except as provided in paragraph (3) and in 
subsection (c), be discharged on the date re- 
quested by him and approved by the Secretary 
concerned, which date shall be not later than 
the first day of the seventh calendar month 
beginning after the month in which the Presi- 
dent approves the report of the board which 
considered him for the second time; 

(2) if he is eligible for retirement under any 
provision of law, be retired under that law on 
the date requested by him and approved by the 
Secretary concerned, which date shall be not 
later than the first day of the seventh cal- 
endar month beginning after the month in 
which the President approves the report of the 
board which considered him for the second 
time; or 

(3) if on the date on which he is to be dis- 
charged under paragraph (1) he is within two 
years of qualifying for retirement under sec- 
tion 3911, 6323, or 8911 of this title, be retained 
on active duty until he is qualified for retire- 
ment and then retired under that section, un- 
less he is sooner retired or discharged under 
another provision of law. 

(b) The retirement or discharge of an officer 
pursuant to this section shall be considered to 
be an involuntary retirement or discharge for 
purposes of any other provision of law. 

(c) (1) If a health professions officer described 
in paragraph (3) is subject to discharge under 
subsection (a)(1) and, as of the date on which the 
officer is to be discharged under that subsection, 
the officer has not completed a period of active 
duty service obligation that the officer incurred 
under section 2005, 2114, 2123, or 2603 of this title, 
the officer shall be retained on active duty until 
completion of such active duty service obliga- 
tion, and then be discharged under that sub- 
section, unless sooner retired or discharged 
under another provision of law. 

(2) The Secretary concerned may waive the ap- 
plicability of paragraph (1) to any officer if the 
Secretary determines that completion of the ac- 
tive duty service obligation of that officer is not 
in the best interest of the service. 

(3) This subsection applies to a medical officer 
or dental officer or an officer appointed in a 
medical skill other than as a medical officer or 
dental officer (as defined in regulations pre- 
scribed by the Secretary of Defense). 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2862; amended Pub. L. 107-107, div. A, 



title V, § 505(d)(3), (4)(C), Dec. 28, 2001, 115 Stat. 
1088; Pub. L. 108-136, div. A, title V, § 505(a), (b), 
Nov. 24, 2003, 117 Stat. 1457; Pub. L. 108-375, div. 
A, title X, § 1084(d)(6), Oct. 28, 2004, 118 Stat. 
2061.) 

Amendments 

2004— Subsec. (c)(1). Pub. L. 108-375 substituted "para- 
graph (3)" for "paragraph (2)" and "under that sub- 
section" for "under that paragraph" before ", the offi- 
cer has not". 

2003— Subsec. (a)(1). Pub. L. 108-136, § 505(a)(1), in- 
serted "except as provided in paragraph (3) and in sub- 
section (c)," before "be discharged". 

Subsec. (a)(3). Pub. L. 108-136, § 505(b), substituted 
"paragraph" for "clause". 

Subsec. (c). Pub. L. 108-136, § 505(a)(2), added subsec. 
(c). 

2001— Pub. L. 107-107, § 505(d)(4)(C), struck out "regu- 
lar" before "captains and majors" and before "lieuten- 
ants and lieutenant commanders" in section catchline. 

Subsec. (a). Pub. L. 107-107, § 505(d)(3), in introductory 
provisions, substituted "Army, Air Force, or Marine 
Corps on the active-duty list" for "Regular Army, Reg- 
ular Air Force, or Regular Marine Corps" and "Navy on 
the active-duty list" for "Regular Navy" and struck 
out "regular" before "grade" wherever appearing. 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 505(c), Nov. 24, 2003, 
117 Stat. 1457, provided that: "The amendments made 
by subsection (a) [amending this section] shall not 
apply in the case of an officer who as of the date of the 
enactment of this Act [Nov. 24, 2003] is required to be 
discharged under section 632(a)(1) of title 10, United 
States Code, by reason of having failed of selection for 
promotion to the next higher regular grade a second 
time." 

§633. Retirement for years of service: regular 
lieutenant colonels and commanders 

(a) 28 Years of Active Commissioned Serv- 
ice. — Except as provided in subsection (b) and as 
provided under section 637(b) of this title, each 
officer of the Regular Army, Regular Air Force, 
or Regular Marine Corps who holds the regular 
grade of lieutenant colonel, and each officer of 
the Regular Navy who holds the regular grade of 
commander, who is not on a list of officers rec- 
ommended for promotion to the regular grade of 
colonel or captain, respectively, shall, if not ear- 
lier retired, be retired on the first day of the 
month after the month in which he completes 28 
years of active commissioned service. 

(b) Exceptions. — Subsection (a) does not apply 
to the following: 

(1) An officer of the Navy or Marine Corps 
who is an officer designated for limited duty 
to whom section 5596(e) or 6383 of this title ap- 
plies. 

(2) An officer of the Navy or Marine Corps 
who is a permanent professor at the United 
States Naval Academy. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2862; amended Pub. L. 98-525, title V, 
§ 529(b), title XIV, §1405(12), Oct. 19, 1984, 98 Stat. 
2526, 2622; Pub. L. 102-484, div. A, title V, § 504(a), 
Oct. 23, 1992, 106 Stat. 2403; Pub. L. 103-160, div. 
A, title V, § 561(e), Nov. 30, 1993, 107 Stat. 1667; 
Pub. L. 105-261, div. A, title V, § 504(a), Oct. 17, 
1998, 112 Stat. 2004; Pub. L. 109-163, div. A, title 
V, § 509(a)(1), Jan. 6, 2006, 119 Stat. 3229.) 

Amendments 

2006 — Pub. L. 109-163 designated existing provisions as 
subsec. (a), inserted heading, substituted "Except as 
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provided in subsection (b) and as provided" for "Except 
an officer of the Navy or Marine Corps who is an officer 
designated for limited duty to whom section 5596(e) or 
6383 of this title applies and except as provided", and 
added subsec. (b). 

1998 — Pub. L. 105-261 substituted "Except an officer of 
the Navy or Marine Corps who is an officer designated 
for limited duty to whom section 5596(e) or 6383 of this 
title applies" for "Except an officer of the Navy des- 
ignated for limited duty to whom section 5596(e) of this 
title applies and an officer of the Marine Corps des- 
ignated for limited duty to whom section 5596(e) or sec- 
tion 6383 of this title applies" and struck out at end 
"During the period beginning on July 1, 1993, and end- 
ing on October 1, 1999, the preceding sentence shall not 
apply to an officer of the Navy designated for limited 
duty to whom section 6383 of this title applies." 

1993— Pub. L. 103-160 substituted "October 1, 1999" for 
"October 1, 1995". 

1992— Pub. L. 102-484 inserted at end "During the pe- 
riod beginning on July 1, 1993, and ending on October 1, 
1995, the preceding sentence shall not apply to an offi- 
cer of the Navy designated for limited duty to whom 
section 6383 of this title applies." 

1984— Pub. L. 98-525, §1405(12), substituted "28" for 
"twenty-eight". 

Pub. L. 98-525, § 529(b), substituted "Except an officer 
of the Navy designated for limited duty to whom sec- 
tion 5596(e) of this title applies and an officer of the 
Marine Corps designated for limited duty to whom sec- 
tion 5596(e) or section 6383 of this title applies" for "Ex- 
cept an officer of the Navy and Marine Corps who is an 
officer designated for limited duty (to whom section 
5596(e) or 6383 of this title applies)". 

§634. Retirement for years of service: regular 
colonels and Navy captains 

(a) 30 Years of Active Commissioned Serv- 
ice. — Except as provided in subsection (b) and as 
provided under section 637(b) of this title, each 
officer of the Regular Army, Regular Air Force, 
or Regular Marine Corps who holds the regular 
grade of colonel, and each officer of the Regular 
Navy who holds the regular grade of captain, 
who is not on a list of officers recommended for 
promotion to the regular grade of brigadier gen- 
eral or rear admiral (lower half), respectively, 
shall, if not earlier retired, be retired on the 
first day of the month after the month in which 
he completes 30 years of active commissioned 
service. 

(b) Exceptions. — Subsection (a) does not apply 
to the following: 

(1) An officer of the Navy who is designated 
for limited duty to whom section 6383(a)(4) of 
this title applies. 

(2) An officer of the Navy or Marine Corps 
who is a permanent professor at the United 
States Naval Academy. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2862; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
98-525, title XIV, §1405(13), Oct. 19, 1984, 98 Stat. 
2622; Pub. L. 99-145, title V, § 514(b)(1), Nov. 8, 
1985, 99 Stat. 628; Pub. L. 102-484, div. A, title V, 
§ 504(b), Oct. 23, 1992, 106 Stat. 2403; Pub. L. 
103-160, div. A, title V, § 561(e), Nov. 30, 1993, 107 
Stat. 1667; Pub. L. 105-261, div. A, title V, § 504(b), 
Oct. 17, 1998, 112 Stat. 2004; Pub. L. 109-163, div. 
A, title V, § 509(a)(2), Jan. 6, 2006, 119 Stat. 3229.) 

Amendments 

2006 — Pub. L. 109-163 designated existing provisions as 
subsec. (a), inserted heading, substituted "Except as 



provided in subsection (b) and as provided" for "Except 
an officer of the Navy who is designated for limited 
duty to whom section 6383(a)(4) of this title applies and 
except as provided", and added subsec. (b). 

1998— Pub. L. 105-261 inserted "an officer of the Navy 
who is designated for limited duty to whom section 
6383(a)(4) of this title applies and except" after "Ex- 
cept" and struck out at end "During the period begin- 
ning on July 1, 1993, and ending on October 1, 1999, the 
preceding sentence shall not apply to an officer of the 
Regular Navy designated for limited duty to whom sec- 
tion 6383(a)(4) of this title applies." 

1993— Pub. L. 103-160 substituted "October 1, 1999" for 
"October 1, 1995". 

1992 — Pub. L. 102-484 inserted at end "During the pe- 
riod beginning on July 1, 1993, and ending on October 1, 
1995, the preceding sentence shall not apply to an offi- 
cer of the Regular Navy designated for limited duty to 
whom section 6383(a)(4) of this title applies." 

1985 — Pub. L. 99-145 substituted "rear admiral (lower 
half)" for "commodore". 

1984— Pub. L. 98-525 substituted "30" for "thirty". 
1981— Pub. L. 97-86 substituted "commodore" for 

"commodore admiral". 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

§635. Retirement for years of service: regular 
brigadier generals and rear admirals (lower 
half) 

Except as provided under section 637(b) of this 
title, each officer of the Regular Army, Regular 
Air Force, or Regular Marine Corps who holds 
the regular grade of brigadier general, and each 
officer of the Regular Navy who holds the regu- 
lar grade of rear admiral (lower half), who is not 
on a list of officers recommended for promotion 
to the regular grade of major general or rear ad- 
miral, respectively, shall, if not earlier retired, 
be retired on the first day of the first month be- 
ginning after the date of the fifth anniversary of 
his appointment to that grade or on the first 
day of the month after the month in which he 
completes 30 years of active commissioned serv- 
ice, whichever is later. 

(Added Pub. L. 96-513, title I. §105, Dec. 12, 1980, 
94 Stat. 2863; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), (5)(A), Dec. 1, 1981, 95 Stat. 1105, 1106; 
Pub. L. 98-525, title XIV, §1405(13), Oct. 19, 1984, 
98 Stat. 2622; Pub. L. 99-145, title V, § 514(b)(1), 
(5)(A), Nov. 8, 1985, 99 Stat. 628.) 

Amendments 

1985 — Pub. L. 99-145 substituted "rear admirals (lower 
half)" for "commodores" in section catchline and "rear 
admiral (lower half)" for "commodore" in text. 

1984— Pub. L. 98-525 substituted "30" for "thirty". 

1981 — Pub. L. 97-86 substituted "commodores" for 
"commodore admirals" in section catchline and "com- 
modore" for "commodore admiral" in text. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

§ 636. Retirement for years of service: regular of- 
ficers in grades above brigadier general and 
rear admiral (lower half) 

(a) Major Generals and Rear Admirals 
Serving in Grade. — Except as provided in sub- 
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section (b) or (c) and under section 637(b) of this 
title, each officer of the Regular Army, Regular 
Air Force, or Regular Marine Corps who holds 
the regular grade of major general, and each of- 
ficer of the Regular Navy who holds the regular 
grade of rear admiral, shall, if not earlier re- 
tired, be retired on the first day of the first 
month beginning after the date of the fifth anni- 
versary of his appointment to that grade or on 
the first day of the month after the month in 
which he completes 35 years of active commis- 
sioned service, whichever is later. 

(b) Lieutenant Generals and Vice Admi- 
rals. — In the administration of subsection (a) in 
the case of an officer who is serving in the grade 
of lieutenant general or vice admiral, the num- 
ber of years of active commissioned service ap- 
plicable to the officer is 38 years. 

(c) Generals and Admirals. — In the adminis- 
tration of subsection (a) in the case of an officer 
who is serving in the grade of general or admi- 
ral, the number of years of active commissioned 
service applicable to the officer is 40 years. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2863; amended Pub. L. 98-525, title XIV, 
§1405(14), Oct. 19, 1984, 98 Stat. 2622; Pub. L. 
105-85, div. A, title V, § 506(a), (b), Nov. 18, 1997, 
111 Stat. 1726.) 

Amendments 

1997— Pub. L. 105-85, §506(b), substituted "regular offi- 
cers in grades above brigadier general and rear admiral 
(lower half)" for "regular major generals and rear ad- 
mirals" in section catchline. 

Pub. L. 105-85, § 506(a), designated existing provisions 
as subsec. (a), inserted heading, substituted "Except as 
provided in subsection (b) or (c) and" for "Except as 
provided", and added subsecs. (b) and (c). 

1984— Pub. L. 98-525 substituted "35" for "thirty- 
five". 

SUBCHAPTER IV— CONTINUATION ON AC- 
TIVE DUTY AND SELECTIVE EARLY RE- 
TIREMENT 

Sec. 

637. Selection of regular officers for continuation 

on active duty. 

638. Selective early retirement. 

638a. Modification to rules for continuation on ac- 
tive duty; enhanced authority for selective 
early retirement and early discharges. 

638b. Voluntary retirement incentive. 

639. Continuation on active duty to complete dis- 

ciplinary action. 

640. Deferment of retirement or separation for 

medical reasons. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 504(a)(2), 125 
Stat. 1390, added item 638b. 

1990— Pub. L. 101-510, div. A, title V, § 521(a)(2), Nov. 5. 
1990, 104 Stat. 1561, added item 638a. 

§637. Selection of regular officers for continu- 
ation on active duty 

(a)(1) An officer subject to discharge or retire- 
ment in accordance with section 632 of this title 
may, subject to the needs of the service, be con- 
tinued on active duty if he is selected for con- 
tinuation on active duty by a selection board 
convened under section 611(b) of this title. 

(2) An officer who holds the regular grade of 
captain in the Army, Air Force, or Marine 



Corps, or the regular grade of lieutenant in the 
Navy, and who is subject to discharge or retire- 
ment in accordance with section 632 of this title 
may not be continued on active duty under this 
subsection for a period which extends beyond 
the last day of the month in which he completes 
20 years of active commissioned service unless 
he is promoted to the regular grade of major or 
lieutenant commander, respectively. 

(3) An officer who holds the regular grade of 
major or lieutenant commander who is subject 
to discharge or retirement in accordance with 
section 632 of this title may not be continued on 
active duty under this subsection for a period 
which extends beyond the last day of the month 
in which he completes 24 years of active com- 
missioned service unless he is promoted to the 
regular grade of lieutenant colonel or com- 
mander, respectively. 

(4) An officer who is selected for continuation 
on active duty under this subsection but de- 
clines to continue on active duty shall be dis- 
charged, retired, or retained on active duty, as 
appropriate, in accordance with section 632 of 
this title. 

(5) Each officer who is continued on active 
duty under this subsection, is not subsequently 
promoted or continued on active duty, and is 
not on a list of officers recommended for con- 
tinuation or for promotion to the next higher 
regular grade shall, unless sooner retired or dis- 
charged under another provision of law — 

(A) be discharged upon the expiration of his 
period of continued service; or 

(B) if he is eligible for retirement under any 
provision of law, be retired under that law on 
the first day of the first month following the 
month in which he completes his period of 
continued service. 

Notwithstanding the provisions of clause (A), 
any officer who would otherwise be discharged 
under such clause and is within two years of 
qualifying for retirement under section 3911, 
6323, or 8911 of this title, shall unless he is soon- 
er retired or discharged under some other provi- 
sion of law, be retained on active duty until he 
is qualified for retirement under that section 
and then be retired. 

(6) The retirement or discharge of an officer 
pursuant to this subsection shall be considered 
to be an involuntary retirement or discharge for 
purposes of any other provision of law. 

(b)(1) An officer subject to retirement under 
section 633 or 634 of this title may, subject to 
the needs of the service, have his retirement de- 
ferred and be continued on active duty if he is 
selected for continuation on active duty by a se- 
lection board convened under section 611(b) of 
this title. 

(2) An officer subject to retirement under sec- 
tion 635 or 636 of this title who is serving in the 
grade of brigadier general, rear admiral (lower 
half), major general, or rear admiral may, sub- 
ject to the needs of the service, have his retire- 
ment deferred and be continued on active duty 
by the Secretary concerned. An officer subject 
to retirement under section 635 or 636 of this 
title who is serving in a grade above major gen- 
eral or rear admiral may have his retirement de- 
ferred and be continued on active duty by the 
President. 
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(3) Any deferral of retirement and continu- 
ation on active duty under this subsection shall 
be for a period not to exceed five years, except 
as provided under section 1251 or 1253 of this 
title. 

(c) Continuation of an officer on active duty 
under this section pursuant to the action of a se- 
lection board convened under section 611(b) of 
this title is subject to the approval of the Sec- 
retary of the military department concerned. 
The period of the continuation on active duty of 
an officer under this section may be reduced by 
the Secretary concerned in the case of any offi- 
cer as provided in section 638a of this title. 

(d) For purposes of this section, a period of 
continuation on active duty under this section 
expires or is completed on the earlier of (1) the 
date originally established for the termination 
of such period, or (2) the date established for the 
termination of such period by any shortening of 
such period under section 638a of this title. 

(e) The Secretary of Defense shall prescribe 
regulations for the administration of this sec- 
tion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2863; amended Pub. L. 97-22, §4(e), July 
10, 1981, 95 Stat. 127; Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
98-525, title XIV, §1405(15), Oct. 19, 1984, 98 Stat. 
2622; Pub. L. 99-145, title V, § 514(b)(1), Nov. 8, 
1985, 99 Stat. 628; Pub. L. 101-510, div. A, title V, 
§ 521(b)(1), Nov. 5, 1990, 104 Stat. 1561; Pub. L. 
110-181, div. A, title V, §504, Jan. 28, 2008, 122 
Stat. 95.) 

Amendments 

2008— Subsec. (b)(3). Pub. L. 110-181 substituted "ex- 
cept as provided under section 1251 or 1253 of this title" 
for "but such period may not (except as provided under 
section 1251(b) of this title) extend beyond the date of 
the officer's sixty-second birthday". 

1990— Subsec. (c). Pub. L. 101-510, § 521(b)(1)(A), in- 
serted at end "The period of the continuation on active 
duty of an officer under this section may be reduced by 
the Secretary concerned in the case of any officer as 
provided in section 638a of this title." 

Subsecs. (d), (e). Pub. L. 101-510, § 521(b)(1)(B), (C), 
added subsec. (d) and redesignated former subsec. (d) as 
(e). 

1985— Subsec. (b)(2). Pub. L. 99-145 substituted "rear 
admiral (lower half)" for "commodore". 

1984— Subsec. (a)(2). Pub. L. 98-525, §1405(15)(A), sub- 
stituted "20" for "twenty". 

Subsec. (a)(3). Pub. L. 98-525, §1405(15)(B), substituted 
"24" for "twenty-four". 

1981— Subsec. (b)(1). Pub. L. 97-22, § 4(e)(1), substituted 
"section 633 or 634" for "section 633, 634, 635, or 636". 

Subsec. (b)(2). Pub. L. 97-86 substituted "commodore" 
for "commodore admiral". 

Pub. L. 97-22, § 4(e)(2), inserted provision that an offi- 
cer subject to retirement under section 635 or 636 of 
this title who is serving in the grade of brigadier gen- 
eral, commodore admiral, major general, or rear admi- 
ral may, subject to the needs of the service, have his re- 
tirement deferred and be continued on active duty by 
the Secretary concerned and struck out requirement 
that the deferral of the retirement of an officer subject 
to retirement under section 635 or 636 of this title serv- 
ing in a grade above major general or rear admiral was 
subject to the needs of the service. 

effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 



Effective Date 

Subchapter effective Sept. 15, 1981, but the authority 
to prescribe regulations under this subchapter effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§ 638. Selective early retirement 

(a) (1) A regular officer on the active-duty list 
of the Army, Navy, Air Force, or Marine Corps 
may be considered for selective early retirement 
by a selection board convened under section 
611(b) of this title if the officer is described in 
any of subparagraphs (A) through (D) as follows: 

(A) An officer holding the regular grade of 
lieutenant colonel or commander who has 
failed of selection for promotion to the grade 
of colonel or, in the case of an officer of the 
Navy, captain two or more times and whose 
name is not on a list of officers recommended 
for promotion. 

(B) An officer holding the regular grade of 
colonel or, in the case of an officer of the 
Navy, captain who has served at least four 
years of active duty in that grade and whose 
name is not on a list of officers recommended 
for promotion. 

(C) An officer holding the regular grade of 
brigadier general or rear admiral (lower half) 
who has served at least three and one-half 
years of active duty in that grade and whose 
name is not on a list of officers recommended 
for promotion. 

(D) An officer holding the regular grade of 
major general or rear admiral who has served 
at least three and one-half years of active 
duty in that grade. 

(2) The Secretary of the military department 
concerned shall specify the number of officers 
described in paragraphs (1)(A) and (1)(B) which a 
selection board convened under section 611(b) of 
this title may recommend for early retirement. 
Such number may not be more than 30 percent 
of the number of officers considered in each 
grade in each competitive category. 

(3) A regular officer on the active-duty list of 
the Army, Navy, Air Force, or Marine Corps 
may also be considered for early retirement 
under the circumstances prescribed in section 
638a of this title. 

(b) (1) An officer in a grade below brigadier 
general or rear admiral (lower half) who is rec- 
ommended for early retirement under this sec- 
tion or section 638a of this title and whose early 
retirement is approved by the Secretary con- 
cerned shall — 

(A) be retired, under any provision of law 
under which he is eligible to retire, on the 
date requested by him and approved by the 
Secretary concerned, which date shall be not 
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later than the first day of the seventh cal- 
endar month beginning after the month in 
which the Secretary concerned approves the 
report of the board which recommended the of- 
ficer for early retirement; or 

(B) if the officer is not eligible for retire- 
ment under any provision of law, be retained 
on active duty until he is qualified for retire- 
ment under section 3911, 6323, or 8911 of this 
title, and then be retired under that section, 
unless he is sooner retired or discharged under 
some other provision of law. 

(2) An officer who holds the regular grade of 
brigadier general, major general, rear admiral 
(lower half), or rear admiral who is rec- 
ommended for early retirement under this sec- 
tion and whose early retirement is approved by 
the Secretary concerned shall be retired, under 
any provision of law under which he is eligible 
to retire, on the date requested by him and ap- 
proved by the Secretary concerned, which date 
shall be not later than the first day of the tenth 
calendar month beginning after the month in 
which the Secretary concerned approved the re- 
port of the board which recommended the officer 
for early retirement. 

(3) The Secretary concerned may defer for not 
more than 90 days the retirement of an officer 
otherwise approved for early retirement under 
this section or section 638a of this title in order 
to prevent a personal hardship to the officer or 
for other humanitarian reasons. Any such defer- 
ral shall be made on a case-by-case basis consid- 
ering the circumstances of the case of the par- 
ticular officer concerned. The authority of the 
Secretary to grant such a deferral may not be 
delegated. 

(c) So long as an officer in a grade below briga- 
dier general or rear admiral (lower half) holds 
the same grade, he may not be considered for 
early retirement under this section more than 
once in any five-year period. 

(d) The retirement of an officer pursuant to 
this section shall be considered to be an involun- 
tary retirement for purposes of any other provi- 
sion of law. 

(e) (1) The Secretary of Defense shall prescribe 
regulations for the administration of this sec- 
tion. 

(2)(A) Such regulations shall require that 
when the Secretary of the military department 
concerned submits a list of officers to a selec- 
tion board convened under section 611(b) of this 
title to consider officers for selection for early 
retirement under this section, such list (except 
as provided in subparagraph (B)) shall include 
each officer on the active-duty list in the same 
grade and competitive category whose position 
on the active-duty list is between that of the 
most junior officer in that grade and competi- 
tive category whose name is submitted to the 
board and that of the most senior officer in that 
grade and competitive category whose name is 
submitted to the board. 

(B) A list under subparagraph (A) may not in- 
clude an officer in that grade and competitive 
category (i) who has been approved for vol- 
untary retirement under section 3911, 6323, or 
8911 of this title, or (ii) who is to be involuntar- 
ily retired under any provision of law during the 
fiscal year in which the selection board is con- 
vened or during the following fiscal year. 



(C) An officer not considered by a selection 
board convened under section 611(b) of this title 
by reason of subparagraph (B) shall be retired on 
the date approved for the retirement of that of- 
ficer as of the convening date of such selection 
board unless the Secretary concerned approves a 
modification of such date in order to prevent a 
personal hardship for the officer or for other hu- 
manitarian reasons. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2864; amended Pub. L. 97-22, §4(f), July 
10, 1981, 95 Stat. 127; Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 Stat. 
628; Pub. L. 100-456, div. A, title V, §504, Sept. 29, 
1988, 102 Stat. 1967; Pub. L. 101-510, div. A, title 
V, § 521(b)(2), Nov. 5, 1990, 104 Stat. 1561; Pub. L. 
102-190, div. A, title V, § 503(a), Dec. 5, 1991, 105 
Stat. 1355; Pub. L. 103-160, div. A, title V, §506, 
Nov. 30, 1993, 107 Stat. 1646; Pub. L. 104-106, div. 
A, title V, § 504(b), Feb. 10, 1996, 110 Stat. 295.) 

Amendments 

1996— Subsec. (b)(3). Pub. L. 104-106 added par. (3). 

1993— Subsec. (e)(2)(B). Pub. L. 103-160 Inserted "(i)" 
after "grade and competitive category", inserted "(ii)" 
after "of this title, or", and struck out comma after 
"any provision of law". 

1991— Subsec. (e). Pub. L. 102-190 designated existing 
provisions as pars. (1) and (2)(A), in par. (2)(A) inserted 
"(except as provided in subparagraph (B))" after "under 
this section, such list", and added subpars. (B) and (C). 

1990— Subsec. (a)(3). Pub. L. 101-510, § 521(b)(2)(A), 
added par. (3). 

Subsec. (b)(1). Pub. L. 101-510, § 521(b)(2)(B), inserted 
"or section 638a of this title" after "under this sec- 
tion". 

1988— Subsec. (a). Pub. L. 100-456 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "A regular officer on the active-duty list of the 
Army, Navy, Air Force, or Marine Corps — 

"(1) who holds the regular grade of lieutenant colo- 
nel or commander and has failed of selection for pro- 
motion to the grade of colonel or, in the case of an 
officer of the Navy, captain two or more times and 
whose name is not on a list of officers recommended 
for promotion; 

"(2) who holds the regular grade of colonel or, in 
the case of an officer of the Navy, captain and has 
served at least four years of active duty in that grade 
and whose name is not on a list of officers rec- 
ommended for promotion; 

"(3) who holds the regular grade of brigadier gen- 
eral or rear admiral (lower half) and has served at 
least three and one-half years of active duty in that 
grade and whose name is not on a list of officers rec- 
ommended for promotion; or 

"(4) who holds the regular grade of major general or 
rear admiral and has served at least three and one- 
half years of active duty in that grade, 
may be considered for early retirement by a selection 
board convened under section 611(b) of this title. The 
Secretary of the military department concerned shall 
specify the number of officers described in clauses (1) 
and (2) which such a board may recommend for early 
retirement, but such number may not be more than 30 
percent of the number of officers considered in each 
grade in each competitive category." 

1985— Subsecs. (a)(3), (b), (c). Pub. L. 99-145 sub- 
stituted "rear admiral (lower half)" for "commodore" 
wherever appearing. 

1981— Subsec. (a)(3). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Subsec. (a)(3), (4). Pub. L. 97-22 substituted "three 
and one-half years of active duty" for "four years of ac- 
tive duty". 
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Subsecs. (b), (c). Pub. L. 9V-86 substituted "com- 
modore" for "commodore admiral" wherever appear- 
ing. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

5 638a. Modification to rules for continuation on 
active duty; enhanced authority for selective 
early retirement and early discharges 

(a) The Secretary of Defense may authorize 
the Secretary of a military department, during 
the period beginning on October 1, 1990, and end- 
ing on December 31, 2001, and for the purpose of 
subsection (b)(4) during the period beginning on 
October 1, 2006, and ending on December 31, 2012, 
to take any of the actions set forth in sub- 
section (b) with respect to officers of an armed 
force under the jurisdiction of that Secretary. 

(b) Actions which the Secretary of a military 
department may take with respect to officers of 
an armed force when authorized to do so under 
subsection (a) are the following: 

(1) Shortening the period of the continuation 
on active duty established under section 637 of 
this title for a regular officer who is serving 
on active duty pursuant to a selection under 
that section for continuation on active duty. 

(2) Providing that regular officers on the ac- 
tive-duty list may be considered for early re- 
tirement by a selection board convened under 
section 611(b) of this title in the case of offi- 
cers described in any of subparagraphs (A) 
through (C) as follows: 

(A) Officers in the regular grade of lieuten- 
ant colonel or commander who would be sub- 
ject to consideration for selection for early 
retirement under section 638(a)(1)(A) of this 
title except that they have failed of selec- 
tion for promotion only one time (rather 
than two or more times). 

(B) Officers in the regular grade of colonel 
or, in the case of the Navy, captain who 
would be subject to consideration for selec- 
tion for early retirement under section 
638(a)(1)(B) of this title except that they 
have served on active duty in that grade less 
than four years (but not less than two 
years). 

(C) Officers, other than those described in 
subparagraphs (A) and (B), holding a regular 
grade below the grade of colonel, or in the 
case of the Navy, captain, who are eligible 
for retirement under section 3911, 6323, or 
8911 of this title, or who after two additional 
years or less of active service would be eligi- 
ble for retirement under one of those sec- 
tions and whose names are not on a list of 
officers recommended for promotion. 

(3) Suspending section 638(c) of this title. 

(4) Convening selection boards under section 
611(b) of this title to consider for discharge 
regular officers on the active-duty list in a 
grade below lieutenant colonel or com- 
mander — 

(A) who have served at least one year of 
active duty in the grade currently held; 

(B) whose names are not on a list of offi- 
cers recommended for promotion; and 



(C) who are not eligible to be retired under 
any provision of law (other than by reason of 
eligibility pursuant to section 4403 of the Na- 
tional Defense Authorization Act for Fiscal 
Year 1993) and are not within two years of 
becoming so eligible. 

(c) (1) In the case of an action under subsection 
(b)(2), the Secretary of the military department 
concerned shall specify the number of officers 
described in that subsection which a selection 
board convened under section 611(b) of this title 
pursuant to the authority of that subsection 
may recommend for early retirement. Such 
number may not be more than 30 percent of the 
number of officers considered in each grade in 
each competitive category. 

(2) In the case of an action authorized under 
subsection (b)(2), the Secretary of Defense may 
also authorize the Secretary of the military de- 
partment concerned when convening a selection 
board under section 611(b) of this title to con- 
sider regular officers on the active-duty list for 
early retirement to include within the officers 
to be considered by the board reserve officers on 
the active-duty list on the same basis as regular 
officers. 

(3) In the case of an action under subsection 
(b)(2), the Secretary of the military department 
concerned may submit to a selection board con- 
vened pursuant to that subsection — 

(A) the names of all eligible officers de- 
scribed in that subsection in a particular 
grade and competitive category; or 

(B) the names of all eligible officers de- 
scribed in that subsection in a particular 
grade and competitive category who are also 
in particular year groups, specialties, or re- 
tirement categories, or any combination 
thereof, within that competitive category. 

(d) (1) In the case of an action under subsection 
(b)(4), the Secretary of the military department 
concerned may submit to a selection board con- 
vened pursuant to that subsection — 

(A) the names of all officers described in 
that subsection in a particular grade and com- 
petitive category; or 

(B) the names of all officers described in 
that subsection in a particular grade and com- 
petitive category who also are in particular 
year groups or specialties, or both, within that 
competitive category. 

(2) The Secretary concerned shall specify the 
total number of officers to be recommended for 
discharge by a selection board convened pursu- 
ant to subsection (b)(4). That number may not 
be more than 30 percent of the number of offi- 
cers considered — 

(A) in each grade in each competitive cat- 
egory, except that during the period beginning 
on October 1, 2006, and ending on December 31, 
2012, such number may be more than 30 per- 
cent of the officers considered in each com- 
petitive category, but may not be more than 
30 percent of the number of officers considered 
in each grade; or 

(B) in each grade, year group, or specialty 
(or combination thereof) in each competitive 
category, except that during the period begin- 
ning on October 1, 2006, and ending on Decem- 
ber 31, 2012, such number may be more than 30 
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percent of the officers considered in each com- 
petitive category, but may not be more than 
30 percent of the number of officers considered 
in each grade. 

(3) The total number of officers described in 
subsection (b)(4) from any of the armed forces 
(or from any of the armed forces in a particular 
grade) who may be recommended during a fiscal 
year for discharge by a selection board convened 
pursuant to the authority of that subsection 
may not exceed 70 percent of the decrease, as 
compared to the preceding fiscal year, in the 
number of officers of that armed force (or the 
number of officers of that armed force in that 
grade) authorized to be serving on active duty as 
of the end of that fiscal year. 

(4) An officer who is recommended for dis- 
charge by a selection board convened pursuant 
to the authority of subsection (b)(4) and whose 
discharge is approved by the Secretary con- 
cerned shall be discharged on a date specified by 
the Secretary concerned. 

(5) Selection of officers for discharge under 
this subsection shall be based on the needs of 
the service. 

(e) The discharge or retirement of an officer 
pursuant to this section shall be considered to 
be involuntary for purposes of any other provi- 
sion of law. 

(Added Pub. L. 101-510, div. A, title V, § 521(a)(1), 
Nov. 5, 1990, 104 Stat. 1559; amended Pub. L. 
102-190, div. A, title V, § 503(b), Dec. 5, 1991, 105 
Stat. 1355; Pub. L. 102-484, div. A, title V, §503, 
title LXIV, § 4403(g)(2), Oct. 23, 1992, 106 Stat. 
2402, 2703; Pub. L. 103-160, div. A, title V, § 561(b), 
Nov. 30, 1993, 107 Stat. 1667; Pub. L. 105-261, div. 
A, title V, § 561(c), Oct. 17, 1998, 112 Stat. 2025; 
Pub. L. 106-398, §1 [[div. A], title V, § 571(c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 109-364, 
div. A, title VI, § 623(b), Oct. 17, 2006, 120 Stat. 
2256.) 

References in Text 

Section 4403 of the National Defense Authorization 
Act for Fiscal Year 1993, referred to in subsec. (b)(4)(C), 
is section 4403 of Pub. L. 102-484, which is set out as a 
note under section 1293 of this title. 

Amendments 

2006— Subsec. (a). Pub. L. 109-364, §623(b)(l), inserted 
"and for the purpose of subsection (b)(4) during- the pe- 
riod beginning on October 1, 2006, and ending on Decem- 
ber 31, 2012," after "December 31, 2001,". 

Subsec. (d)(2)(A). Pub. L. 109-364, § 623(b)(2)(A), in- 
serted ", except that during the period beginning on 
October 1, 2006, and ending on December 31, 2012, such 
number may be more than 30 percent of the officers 
considered in each competitive category, but may not 
be more than 30 percent of the number of officers con- 
sidered in each grade" before "; or" at end. 

Subsec. (d)(2)(B). Pub. L. 109-364, § 623(b)(2)(B), in- 
serted ", except that during the period beginning on 
October 1, 2006, and ending on December 31, 2012, such 
number may be more than 30 percent of the officers 
considered in each competitive category, but may not 
be more than 30 percent of the number of officers con- 
sidered in each grade" before period at end. 

2000— Subsec. (a). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001". 

1998— Subsec. (a). Pub. L. 105-261 substituted "during 
the period beginning on October 1, 1990, and ending on 
September 30, 2001" for "during the nine-year period be- 
ginning on October 1, 1990". 



1993— Subsec. (a). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 

1992— Subsec. (b)(4)(C). Pub. L. 102-484, § 4403(g)(2), in- 
serted "(other than by reason of eligibility pursuant to 
section 4403 of the National Defense Authorization Act 
for Fiscal Year 1993)" after "any provision of law". 

Subsec. (c)(3). Pub. L. 102-484, §503, added par. (3). 

1991— Subsec. (b)(2)(C). Pub. L. 102-190, § 503(b)(1), 
amended subpar. (C) generally. Prior to amendment, 
subpar. (C) read as follows: "Officers holding a regular 
grade below the grade of colonel or, in the case of the 
Navy, captain who are not eligible for retirement under 
section 3911, 6323, or 8911 of this title but who after two 
additional years of active service as a commissioned of- 
ficer would be eligible for retirement under one of 
those sections and whose names are not on a list of offi- 
cers recommended for promotion." 

Subsec. (c). Pub. L. 102-190, § 503(b)(2), designated ex- 
isting provisions as par. (1) and added par. (2). 

§ 638b. Voluntary retirement incentive 

(a) Incentive for Voluntary Retirement for 
Certain Officers— The Secretary of Defense 
may authorize the Secretary of a military de- 
partment to provide a voluntary retirement in- 
centive payment in accordance with this section 
to an officer of the armed forces under that Sec- 
retary's jurisdiction who is specified in sub- 
section (c) as being eligible for such a payment. 

(b) Limitations. — (1) Any authority provided 
the Secretary of a military department under 
this section shall expire as specified by the Sec- 
retary of Defense, but not later than December 
31, 2018. 

(2) The total number of officers who may be 
provided a voluntary retirement incentive pay- 
ment under this section may not exceed 675 offi- 
cers. 

(c) Eligible Officers.— (1) Except as provided 
in paragraph (2), an officer of the armed forces 
is eligible for a voluntary retirement incentive 
payment under this section if the officer — 

(A) has served on active duty for more than 
20 years, but not more than 29 years, on the 
approved date of retirement; 

(B) meets the minimum length of commis- 
sioned service requirement for voluntary re- 
tirement as a commissioned officer in accord- 
ance with section 3911, 6323, or 8911 of this 
title, as applicable to that officer; 

(C) on the approved date of retirement, has 
12 months or more remaining on active-duty 
service before reaching the maximum retire- 
ment years of active service for the member's 
grade as specified in section 633 or 634 of this 
title; 

(D) on the approved date of retirement, has 
12 months or more remaining on active-duty 
service before reaching the maximum retire- 
ment age under any other provision of law; 
and 

(E) meets any additional requirements for 
such eligibility as is specified by the Secretary 
concerned, including any requirement relating 
to years of service, skill rating, military spe- 
cialty or competitive category, grade, any re- 
maining period of obligated service, or any 
combination thereof. 

(2) The following officers are not eligible for a 
voluntary retirement incentive payment under 
this section: 

(A) An officer being evaluated for disability 

under chapter 61 of this title. 
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(B) An officer projected to be retired under 
section 1201 or 1204 of this title. 

(C) An officer projected to be discharged 
with disability severance pay under section 
1212 of this title. 

(D) A member transferred to the temporary 
disability retired list under section 1202 or 1205 
of this title. 

(E) An officer subject to pending disciplinary 
action or subject to administrative separation 
or mandatory discharge under any other provi- 
sion of law or regulation. 

(d) Amount of Payment. — The amount of the 
voluntary retirement incentive payment paid an 
officer under this section shall be an amount de- 
termined by the Secretary concerned, but not to 
exceed an amount equal to 12 times the amount 
of the officer's monthly basic pay at the time of 
the officer's retirement. The amount may be 
paid in a lump sum at the time of retirement. 

(e) Repayment for Members Who Return to 
Active Duty. — (1) Except as provided in para- 
graph (2), a member of the armed forces who, 
after having received all or part of a voluntary 
retirement incentive under this section, returns 
to active duty shall have deducted from each 
payment of basic pay, in such schedule of 
monthly installments as the Secretary con- 
cerned shall specify, until the total amount de- 
ducted from such basic pay equals the total 
amount of voluntary retirement incentive re- 
ceived. 

(2) Members who are involuntarily recalled to 
active duty or full-time National Guard duty 
under any provision of law shall not be subject 
to this subsection. 

(3) The Secretary of Defense may waive, in 
whole or in part, repayment required under 
paragraph (1) if the Secretary determines that 
recovery would be against equity and good con- 
science or would be contrary to the best interest 
of the United States. The authority in this para- 
graph may be delegated only to the Under Sec- 
retary of Defense for Personnel and Readiness 
and the Principal Deputy Under Secretary of 
Defense of Personnel and Readiness. 

(Added Pub. L. 112-81, div. A, title V, § 504(a)(1), 
Dec. 31, 2011, 125 Stat. 1389.) 

§639. Continuation on active duty to complete 
disciplinary action 

When any action has been commenced against 
an officer with a view to trying such officer by 
court-martial and such officer is to be separated 
or retired in accordance with this chapter, the 
Secretary of the military department concerned 
may delay the separation or retirement of the 
officer, without prejudice to such action, until 
the completion of the action. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2866.) 

§640. Deferment of retirement or separation for 
medical reasons 

(a) If the Secretary of the military department 
concerned determines that the evaluation of the 
physical condition of an officer and determina- 
tion of the officer's entitlement to retirement or 
separation for physical disability require hos- 



pitalization or medical observation and that 
such hospitalization or medical observation can- 
not be completed with confidence in a manner 
consistent with the member's well being before 
the date on which the officer would otherwise be 
required to retire or be separated under this 
title, the Secretary may defer the retirement or 
separation of the officer under this title. 

(b) A deferral of retirement or separation 
under subsection (a) may not extend for more 
than 30 days after completion of the evaluation 
requiring hospitalization or medical observa- 
tion. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2866; amended Pub. L. 107-107, div. A, 
title V, §507, Dec. 28, 2001, 115 Stat. 1090.) 

Amendments 

2001 — Pub. L. 107-107 amended text generally. Prior to 
amendment, text read as follows: "The Secretary of the 
military department concerned may defer the retire- 
ment or separation under this title of any officer If the 
evaluation of the physical condition of the officer and 
determination of the officer's entitlement to retire- 
ment or separation for physical disability require hos- 
pitalization or medical observation that cannot be 
completed before the date on which the officer would 
otherwise be required to retire or be separated under 
this title." 

SUBCHAPTER V — ADDITIONAL PROVISIONS 
RELATING TO PROMOTION, SEPARATION, 
AND RETIREMENT 

See. 

641. Applicability of chapter. 

642. Entitlement of officers discharged or retired 

under this chapter to separation pay or re- 
tired pay. 

643. Chaplains: discharge or retirement upon loss 

of professional qualifications. 
[644. Repealed.] 

645. Definitions. 

646. Consideration of performance as a member of 

the Joint Staff. 

647. Force shaping authority. 

Amendments 

2004— Pub. L. 108-375, div. A, title V, § 501(c)(1)(B), Oct. 
28, 2004, 118 Stat. 1874, added item 647. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(5), 
Oct. 5, 1994, 108 Stat. 3013, struck out Item 644 "Author- 
ity to suspend officer personnel laws". 

1984— Pub. L. 98-525, title XIII, § 1301(d)(2), Oct. 19, 
1984, 98 Stat. 2612, added item 646. 

§ 641. Applicability of chapter 

Officers in the following categories are not 
subject to this chapter (other than section 640 
and, in the case of warrant officers, section 628): 

(1) Reserve officers — 

(A) on active duty authorized under sec- 
tion 115(a)(1)(B) or 115(b)(1) of this title, or 
excluded from counting for active duty end 
strengths under section 115(i) of this title; 

(B) on active duty under section 3038, 5143, 
5144, 8038, 10211, 10301 through 10305, 10502, 
10505, 10506(a), 10506(b), 10507, or 12402 of this 
title or section 708 of title 32; or 

(C) on full-time National Guard duty. 

(2) The director of admissions, dean, and per- 
manent professors at the United States Mili- 
tary Academy, the registrar, dean, and perma- 
nent professors at the United States Air Force 
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Academy, and permanent professors of the 
Navy (as defined in regulations prescribed by 
the Secretary of the Navy). 

(3) Warrant officers. 

(4) Retired officers on active duty. 

(5) Students at the Uniformed Services Uni- 
versity of the Health Sciences. 

(6) Officers appointed pursuant to an agree- 
ment under section 329 of title 37. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2866; amended Pub. L. 98-525, title IV, 
§ 414(a)(5), title V, § 527(b), Oct. 19, 1984, 98 Stat. 
2519, 2525; Pub. L. 99-433, title V, § 531(a)(2), Oct. 
1, 1986, 100 Stat. 1063; Pub. L. 103-337, div. A, title 
XVI, § 1671(c)(5), Oct. 5, 1994, 108 Stat. 3014; Pub. 
L. 104-106, div. A, title XV, § 1501(c)(6), Feb. 10, 
1996, 110 Stat. 498; Pub. L. 104-201, div. A, title 
XII, § 1212(e), Sept. 23, 1996, 110 Stat. 2694; Pub. L. 
106-398, §1 [[div. A], title V, §521], Oct. 30, 2000, 
114 Stat. 1654, 1654A-108; Pub. L. 107-107, div. A, 
title V, § 511(a), Dec. 28, 2001, 115 Stat. 1092; Pub. 
L. 108-375, div. A, title IV, §416(j), title V, 
§ 501(d), Oct. 28, 2004, 118 Stat. 1869, 1874; Pub. L. 
109-364, div. A, title VI, § 621(c), Oct. 17, 2006, 120 
Stat. 2255; Pub. L. 110-181, div. A, title V, § 508(b), 
Jan. 28, 2008, 122 Stat. 97.) 

Codification 

Pub. L. 103-337, div. A, title XVI, §§1624, 1691(b)(1), 
Oct. 5, 1994, 108 Stat. 2961, 3026, which directed amend- 
ment of this section effective Oct. 1, 1996, by inserting 
"(a)" before "Officers in the following-" and by adding 
at the end a new subsec. (b), was amended by Pub. L. 
104-106, div. A, title XV, § 1501(a)(1)(A), Feb. 10, 1996, 110 
Stat. 495, and, as so amended, amends section 620 of this 
title instead of this section. 

Amendments 

2008— Par. (2). Pub. L. 110-181 substituted ", the reg- 
istrar" for "and the registrar" and inserted ", and per- 
manent professors of the Navy (as defined in regula- 
tions prescribed by the Secretary of the Navy)" before 
period at end. 

2006— Par. (6). Pub. L. 109-364 added par. (6). 

2004— Par. (1). Pub. L. 108-375, §416(j), amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 

"(1) Reserve officers — 
"(A) on active duty for training; 

"(B) on active duty under section 3038, 5143, 5144, 
8038, 10211, 10301 through 10305, 10502, 10505, 10506(a), 
10506(b), 10507, or 12402 of this title or section 708 of 
title 32; 

"(C) on active duty under section 12301(d) of this 
title in connection with organizing, administering, 
recruiting, instructing, or training the reserve com- 
ponents; 

"(D) on active duty under section 12301(d) of this 
title, other than as provided under subparagraph (C), 
if the call or order to active duty, under regulations 
prescribed by the Secretary concerned, specifies a pe- 
riod of three years or less and continued placement 
on the reserve active-status list; 

"(B) on active duty to pursue special work; 

"(F) ordered to active duty under section 12304 of 
this title; 

"(G) on active duty under section 10(b)(2) of the 
Military Selective Service Act (50 U.S.C. App. 
460(b)(2)) for the administration of the Selective Serv- 
ice System; or 

"(H) on full-time National Guard duty." 
Par. (1)(F). Pub. L. 108-375, § 501(d), which directed 
substitution of "sections 12302 and 12304" for "section 
12304" in subpar. (F), could not be executed because par. 
(1) did not contain a subpar. (F) subsequent to amend- 
ment by Pub. L. 108-375, §416(j). See above. 

2001— Par. (1)(D). Pub. L. 107-107 amended subpar. (D) 
generally. Prior to amendment, subpar. (D) read as fol- 



lows: "on the reserve active-status list who are on ac- 
tive duty under section 12301(d) of this title, other than 
as provided in subparagraph (C), under a call or order 
to active duty specifying a period of three years or 
less;". 

2000— Par. (1)(D) to (H). Pub. L. 106-398 added subpar. 
(D) and redesignated former subpars. (D) to (G) as (E) 
to (H), respectively. 

1996— Par. (1)(B). Pub. L. 104-201 inserted "5143, 5144," 
after "3038,". 

Pub. L. 104-106 substituted "10502, 10505, 10506(a), 
10506(b), 10507" for "10501". 

1994— Par. (1)(B). Pub. L. 103-337, § 1671(c)(5)(A), sub- 
stituted "3038, 8038, 10211, 10301 through 10305, 10501, or 
12402" for "175, 265, 3021, 3038, 3040, 3496, 5251, 5252, 8021, 
8038, or 8496". 

Par. (1)(0). Pub. L. 103-337, § 1671(c)(5)(B), substituted 
"12301(d)" for "672(d)". 

Par. (1)(E). Pub. L. 103-337, § 1671(c)(5)(C), substituted 
"12304" for "673b". 

1986— Par. (1)(B). Pub. L. 99-433 substituted "3021, 
3038, 3040, 3496, 5251, 5252, 8021, 8038" for "3015, 3019, 3033, 
3496, 5251, 5252, 8019, 8033". 

1984— Pub. L. 98-525, §527(b), substituted "(other than 
section 640 and, in the case of warrant officers, section 
628)" for "(other than section 640)" in provisions pre- 
ceding par. (1). 

Par. (1)(C). Pub. L. 98-525, § 414(a)(5)(A), struck out 
"or under section 502 or 503 of title 32" after "section 
672(d) of this title". 

Par. (1)(G). Pub. L. 98-525, §414(a)(5)(B)-(D), added 
subpar. (G). 

Effective Date of 2004 Amendment 

Amendment by section 501(d) of Pub. L. 108-375 effec- 
tive on the first day of the first month beginning more 
than 180 days after Oct. 28, 2004, see section 501(g) of 
Pub. L. 108-375, set out as a note under section 531 of 
this title. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as a note under section 10001 of this 
title. 

Effective Date 

Subchapter effective Sept. 15, 1981, but the authority 
to prescribe regulations under this subchapter effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Retroactive Application 

Pub. L. 107-107, div. A, title V, § 511(b), Dec. 28, 2001, 
115 Stat. 1092, provided that: 

"(1) The Secretary of the military department con- 
cerned may provide that an officer who was excluded 
from the active-duty list under section 641(1)(D) of title 
10, United States Code, as amended by section 521 of the 
Floyd D. Spence National Defense Authorization Act 
for Fiscal Year 2001 (as enacted into law by Public Law 
106-398; 114 Stat. 1654A-108), shall be considered to have 
been on the active-duty list during the period begin- 
ning on the date on which the officer was so excluded 
and ending on the date of the enactment of this Act 
[Dec. 28, 2001]. 

"(2) The Secretary of the military department con- 
cerned may provide that a Reserve officer who was 
placed on the active-duty list on or after October 30, 
1997, shall be placed on the reserve active-status list if 
the officer otherwise meets the conditions specified in 
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section 641(1)(D) of title 10, United States Code, as 
amended by subsection (a)." 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceeding's 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§642. Entitlement of officers discharged or re- 
tired under this chapter to separation pay or 
retired pay 

(a) An officer who is discharged under this 
chapter is entitled, if eligible therefor, to sepa- 
ration pay under section 1174 of this title. 

(b) An officer who is retired under this chapter 
is entitled to retired pay computed under chap- 
ter 71 of this title. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2867.) 

§643. Chaplains: discharge or retirement upon 
loss of professional qualifications 

Under regulations prescribed by the Secretary 
of Defense, a commissioned officer on the ac- 
tive-duty list of the Army, Navy, or Air Force 
who is appointed or designated as a chaplain 
may, if he fails to maintain the qualifications 
needed to perform his professional function, be 
discharged or, if eligible for retirement, may be 
retired. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2867.) 

[§644. Repealed. Pub. L. 103-337, div. A, title XVI, 
§ 1622(b), Oct. 5, 1994, 108 Stat. 2961] 

Section, added Pub. L. 96-513, title I, §105, Dec. 12, 
1980, 94 Stat. 2867; amended Pub. L. 102-190, div. A, title 
XI, §1115, Dec. 5, 1991, 105 Stat. 1503, related to author- 
ity to suspend officer personnel laws. See section 123 of 
this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

§ 645. Definitions 

In this chapter: 

(1) The term "promotion zone" means a pro- 
motion eligibility category consisting of the 
officers on an active-duty list in the same 
grade and competitive category — 
(A) who — 

(i) in the case of officers in grades below 
colonel, for officers of the Army, Air 
Force, and Marine Corps, or captain, for 
officers of the Navy, have neither (I) failed 
of selection for promotion to the next 
higher grade, nor (II) been removed from a 
list of officers recommended for promotion 
to that grade (other than after having been 
placed on that list after a selection from 
below the promotion zone); or 

(ii) in the case of officers in the grade of 
colonel or brigadier general, for officers of 



the Army, Air Force, and Marine Corps, or 
captain or rear admiral (lower half), for of- 
ficers of the Navy, have neither (I) not 
been recommended for promotion to the 
next higher grade when considered in the 
promotion zone, nor (II) been removed 
from a list of officers recommended for 
promotion to that grade (other than after 
having been placed on that list after a se- 
lection from below the promotion zone); 
and 

(B) are senior to the officer designated by 
the Secretary of the military department 
concerned to be the junior officer in the pro- 
motion zone eligible for consideration for 
promotion to the next higher grade. 

(2) The term "officers above the promotion 
zone" means a group of officers on an active- 
duty list in the same grade and competitive 
category who — 

(A) are eligible for consideration for pro- 
motion to the next higher grade; 

(B) are in the same grade as those officers 
in the promotion zone for that competitive 
category; and 

(C) are senior to the senior officer in the 
promotion zone for that competitive cat- 
egory. 

(3) The term "officers below the promotion 
zone" means a group of officers on the active- 
duty list in the same grade and competitive 
category who — 

(A) are eligible for consideration for pro- 
motion to the next higher grade; 

(B) are in the same grade as the officers in 
the promotion zone for that competitive cat- 
egory; and 

(C) are junior to the junior officer in the 
promotion zone for that competitive cat- 
egory. 

(Added Pub. L. 96-513, title I, §105, Dec. 12, 1980, 
94 Stat. 2867; amended Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. L. 
98-525, title V, § 533(a), Oct. 19, 1984, 98 Stat. 2528; 
Pub. L. 99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 
Stat. 628; Pub. L. 102-25, title VII, §701(i)(l), Apr. 
6, 1991, 105 Stat. 115.) 

Amendments 

1991— Pars. (1) to (3). Pub. L. 102-25 inserted "The 
term" after par. designations and lowercased initial 
letter of quoted phrases. 

1985— Par. (l)(A)(ii). Pub. L. 99-145 substituted "rear 
admiral (lower half)" for "commodore". 

1984— Par. (l)(A)(i)(II), (ii)(II). Pub. L. 98-525, 
§533(a)(l), inserted "(other than after having been 
placed on that list after a selection from below the pro- 
motion zone)". 

Par. (1)(B). Pub. L. 98-525, §533(a)(2), inserted "in the 
promotion zone" after "the junior officer" and struck 
out "in the promotion zone" after "higher grade". 

1981— Par. (l)(A)(ii). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

§ 646. Consideration of performance as a member 
of the Joint Staff 

The Secretary of Defense, in consultation with 
the Chairman of the Joint Chiefs of Staff, shall 



Page 343 



TITLE 10— ARMED FORCES 



§651 



ensure that officer personnel policies of the 
Army, Navy, Air Force, and Marine Corps con- 
cerning promotion, retention, and assignment 
give appropriate consideration to the perform- 
ance of an officer as a member of the Joint 
Staff. 

(Added Pub. L. 98-525, title XIII, § 1301(d)(1), Oct. 
19, 1984, 98 Stat. 2612.) 

§ 647. Force shaping authority 

(a) Authority. — The Secretary concerned 
may, solely for the purpose of restructuring an 
armed force under the jurisdiction of that Sec- 
retary — 

(1) discharge an officer described in sub- 
section (b); or 

(2) transfer such an officer from the active- 
duty list of that armed force to the reserve ac- 
tive-status list of a reserve component of that 
armed force. 

(b) Covered Officers. — (1) The authority 
under this section may be exercised in the case 
of an officer who — 

(A) has completed not more than six years of 
service as a commissioned officer in the armed 
forces; or 

(B) has completed more than six years of 
service as a commissioned officer in the armed 
forces, but has not completed a minimum 
service obligation applicable to that member. 

(2) In this subsection, the term "minimum 
service obligation" means the initial period of 
required active duty service together with any 
additional period of required active duty service 
incurred during the initial period of required ac- 
tive duty service. 

(c) Appointment of Transferred Officers. — 
An officer of the Regular Army, Regular Air 
Force, Regular Navy, or Regular Marine Corps 
who is transferred to a reserve active-status list 
under this section shall be discharged from the 
regular component concerned and appointed as a 
reserve commissioned officer under section 12203 
of this title. 

(d) Regulations. — The Secretary concerned 
shall prescribe regulations for the exercise of 
the Secretary's authority under this section. 

(Added Pub. L. 108-375, div. A, title V, 
§ 501(c)(1)(A), Oct. 28, 2004, 118 Stat. 1873; amend- 
ed Pub. L. 110-181, div. A, title V, § 503(b), Jan. 
28, 2008, 122 Stat. 95.) 

Amendments 

2008— Subsec. (b)(1)(A), (B). Pub. L. 110-181 substituted 
"six years" for "5 years". 

Effective Date 

Section effective on the first day of the first month 
beginning' more than 180 days after Oct. 28, 2004, see sec- 
tion 501(g) of Pub. L. 108-375, set out as an Effective 
Date of 2004 Amendment note under section 531 of this 
title. 

CHAPTER 37— GENERAL SERVICE 
REQUIREMENTS 

Sec. 

651. Members: required service. 

652. Notice to Congress of proposed changes in 

units, assignments, etc. to which female 
members may be assigned. 



Sec. 

653. Minimum service requirement for certain 

flight crew positions. 
[654. Repealed.] 

655. Designation of persons having interest in 

status of a missing member. 

Amendments 

2010— Pub. L. 111-321, § 2(f)(1)(B), Dec. 22, 2010, 124 
Stat. 3516, struck out item 654 "Policy concerning ho- 
mosexuality in the armed forces". 

2006— Pub. L. 109-163, div. A, title V, § 541(a)(2), Jan. 6, 
2006, 119 Stat. 3252, added item 652. 

1996— Pub. L. 104-106, div. A, title V, § 569(d)(2), Feb. 
10, 1996, 110 Stat. 352, added item 655. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(6), 
Oct. 5, 1994, 108 Stat. 3013, struck out item 652 "Ready 
Reserves: requirement of notification of change of 

Stj£L t US ' 1 

1993— Pub. L. 103-160, div. A, title V, § 571(a)(2), Nov. 
30, 1993, 107 Stat. 1673, added item 654. 

1989— Pub. L. 101-189, div. A, title VI, § 634(a)(2), Nov. 
29, 1989, 103 Stat. 1454, added item 653. 

1978— Pub. L. 95-485, title IV, § 405(d)(2), Oct. 20, 1978, 
92 Stat. 1616, added item 652. 

1958— Pub. L. 85-861, § 33(a)(4)(A), Sept. 2, 1958, 72 Stat. 
1564, substituted "GENERAL SERVICE REQUIRE- 
MENTS" for "SERVICE REQUIREMENTS FOR RE- 
SERVES" in chapter heading. 

Prohibition Against Members op the Armed Forces 
Participating in Criminal Street Gangs 

Pub. L. 110-181, div. A, title V, §544, Jan. 28, 2008, 122 
Stat. 116, provided that: "The Secretary of Defense 
shall prescribe regulations to prohibit the active par- 
ticipation by members of the Armed Forces in a crimi- 
nal street gang." 

§ 651. Members: required service 

(a) Each person who becomes a member of an 
armed force, other than a person deferred under 
the next to the last sentence of section 6(d)(1) of 
the Military Selective Service Act (50 U.S.C. 
App. 456(d)(1)) shall serve in the armed forces for 
a total initial period of not less than six years 
nor more than eight years, as provided in regu- 
lations prescribed by the Secretary of Defense 
for the armed forces under his jurisdiction and 
by the Secretary of Homeland Security for the 
Coast Guard when it is not operating as service 
in the Navy, unless such person is sooner dis- 
charged under such regulations because of per- 
sonal hardship. Any part of such service that is 
not active duty or that is active duty for train- 
ing shall be performed in a reserve component. 

(b) Each person covered by subsection (a) who 
is not a Reserve, and who is qualified, shall, 
upon his release from active duty, be transferred 
to a reserve component of his armed force to 
complete the service required by subsection (a). 

(c) (1) For the armed forces under the jurisdic- 
tion of the Secretary of Defense, the Secretary 
may waive the initial period of required service 
otherwise established pursuant to subsection (a) 
in the case of the initial appointment of a com- 
missioned officer in a critically short health 
professional specialty specified by the Secretary 
for purposes of this subsection. 

(2) The minimum period of obligated service 
for an officer under a waiver under this sub- 
section shall be the greater of— 

(A) two years; or 

(B) in the case of an officer who has accepted 
an accession bonus or executed a contract or 
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agreement for the multiyear receipt of special 
pay for service in the armed forces, the period 
of obligated service specified in such contract 
or agreement. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 27; Pub. L. 
85-861, §§1(12), 36B(3), Sept. 2, 1958, 72 Stat. 1440, 
1570; Pub. L. 89-718, §5, Nov. 2, 1966, 80 Stat. 1115; 
Pub. L. 95-79, title VIII, § 803(a), July 30, 1977, 91 
Stat. 333; Pub. L. 96-107, title VIII, § 805(b), Nov. 
9, 1979, 93 Stat. 813; Pub. L. 96-513, title V, 
§511(18), Dec. 12, 1980, 94 Stat. 2921; Pub. L. 98-94, 
title X, § 1022(b)(1), Sept. 24, 1983, 97 Stat. 670; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 110-181, div. A, title 
V, §505, Jan. 28, 2008, 122 Stat. 96.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



651(a) 



651(b) 



651(c) 



Source (U.S. Code) 



50 App.:454(d)(3) (1st sen- 
tence, and less applica- 
bility to members of 
National Security 
Training Corps). 

50 App.:454(d)(3) (2d sen- 
tence, and less applica- 
bility to members of 
National Security 
Training Corps). 

50 App.:454(d)(3) (3d and 
last sentences). 



Source (Statutes at Large) 



June 24, 1948. ch. 625, 
§ 4(d)(3) (less 4th sen- 
tence, and less applica- 
bility to members of 
National Security 
Training 1 Corps): added 
June 19, 1951, ch. 144, 
§l(g) (last par., less 4th 
sentence, and less ap- 
plicability to members 
of National Security 
Training Corps). 65 
Stat. 79; July 9, 1952, 
ch. 608. §813. 66 Stat. 
509. 



In subsection (a), the word "male" is inserted, since 
the source statute (Universal Military Training and 
Service Act (50 U.S.C. App. 451 et seq.)) applies only to 
male persons. The words "subsequent to the date of en- 
actment of this paragraph [June 19, 1951]" are omitted 
as executed. The words "becomes a member" are sub- 
stituted for the words "is inducted, enlisted, or ap- 
pointed * * * in". The words "in the armed forces" are 
substituted for the words "on active training and serv- 
ice in the Armed Forces * * * and in a reserve compo- 
nent". The last sentence is substituted for the words 
"or in training in the National Security Training 
Corps". The words "under any provision of law" and 
"including the reserve components thereof" are omit- 
ted as surplusage. 

In subsection (b), the words "who is not a Reserve" 
are inserted, since the eight year obligation for Re- 
serves is covered by subsection (a). The words "active 
duty" are substituted for the words "active training 
and service". The last eight words are substituted for 
the words "and shall serve therein for the remainder of 
the period which he is required to serve under this 
paragraph". The words "physically and mentally" and 
50 App.:454(d)(3) (last 15 words of 2d sentence) are omit- 
ted as surplusage. 

In [former] subsection (c), the words "who is released 
from active duty" are inserted for clarity. The words 
"shall become a member" are substituted for the words 
"it shall be the duty of such person to enlist, enroll, or 
accept appointment in, or accept assignment to". The 
words "there is a vacancy" are substituted for the 
words "enlistment, enrollment, or appointment in, or 
assignment to". 50 App.:454(d)(3) (last sentence) is omit- 
ted as surplusage. 

1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


651(a) 


50 App.:454(d)(3) (2d sen- 


Aug. 9, 1955, ch. 665, §3(a) 




tence). 


(last sentence), 69 Stat. 






603. 



words "subsequent to the date of enactment of the Re- 
serve Forces Act of 1955" are omitted as executed. The 
words "becomes a member" are substituted for the 
words "is inducted, enlisted, or appointed . . . in". The 
last sentence is substituted for the words "on active 
training and service . . . and in a reserve component". 
The requirement of transfer to and service in a reserve 
component, after active training and service is covered 
by subsection (b) of this section. The words "under any 
provision of law" and "including the reserve compo- 
nents thereof" are omitted as surplusage. 

Amendments 

2008— Subsec. (c). Pub. L. 110-181 added subsec. (c). 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1983 — Subsec. (a). Pub. L. 98-94 amended subsec. (a) 
generally, substituting a reference to service in the 
armed forces for a total initial period of not less than 
six years nor more than eight years under prescribed 
regulations for the prior reference to service in the 
armed forces for a total of six years. 

1980— Subsec. (a). Pub. L. 96-513, substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury", and "section 6(d)(1) of the Military Selective 
Service Act (50 U.S.C. App. 456(d)(1))" for "section 
456(d)(1) of title 50, appendix". 

1979— Subsec. (a). Pub. L. 96-107 struck out "before his 
twenty-sixth birthday" after "force". 

1977 — Subsec. (a). Pub. L. 95-79 struck out "male" 
after "Each" and "after August 9, 1955," after "who". 

1966 — Subsec. (a). Pub. L. 89-718 struck out reference 
to persons who enlisted under section 1013 of title 50 in 
the description of persons not required to serve in the 
armed forces for a total of six years. 

1958— Subsec. (a). Pub. L. 85-861, §1(12), restricted sec- 
tion to male persons who became members of the 
armed forces after Aug. 9, 1955, excluded persons en- 
listed under section 1013 of Title 50 or deferred under 
the next to last sentence of section 456(d)(1) of Title 50, 
Appendix, reduced from eight to six years the required 
period of service, required any part of such service that 
is not active duty or is active duty for training to be 
performed in a reserve component, and struck out pro- 
visions which permitted members of the armed forces 
to count service in the National Security Training 
Corps as if it were service in the armed forces for the 
purposes of this subsection. 

Subsec. (c). Pub. L. 85-861, §36B(3), repealed subsec. 
(c) which required members released from active duty 
to become members of an organized unit of a reserve 
component of an officers' training program. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1983 Amendment 

Section 1022(b)(2) of Pub. L. 98-94 provided that: "The 
amendment made by paragraph (1) [amending this sec- 
tion] shall apply only with respect to persons who enter 
the Armed Forces 60 or more days after the date of the 
enactment of this Act [Sept. 24, 1983]." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1979 Amendment 

Amendment by Pub. L. 96-107 applicable to individ- 
uals who become members of an Armed Force after 
Nov. 9, 1979, see section 805(c) of Pub. L. 96-107, set out 
as a note under section 511 of this title. 



In subsection (a), the word "male" is inserted, since 
the source statute applies only to male persons. The 



Effective Date of 1977 Amendment 
Section 803(b) of Pub. L. 95-79 provided that: 



'The 



amendments made by subsection (a) [amending this 
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section] shall take effect on the first day of the seventh 
calendar month beginning- after the month in which 
this Act is enacted [July 1977] and shall apply to any fe- 
male person who becomes a member of an Armed Force 
on or after such day." 

§652. Notice to Congress of proposed changes in 
units, assignments, etc. to which female 
members may be assigned 

(a) Rule for Ground Combat Personnel Pol- 
icy. — (1) If the Secretary of Defense proposes to 
make any change described in paragraph (2)(A) 
or (2)(B) to the ground combat exclusion policy 
or proposes to make a change described in para- 
graph (2)(C), the Secretary shall, before any 
such change is implemented, submit to Congress 
a report providing notice of the proposed 
change. Such a change may then be imple- 
mented only after the end of a period of 30 days 
of continuous session of Congress (excluding any 
day on which either House of Congress is not in 
session) following the date on which the report 
is received. 

(2) A change referred to in paragraph (1) is a 
change that — 

(A) closes to female members of the armed 
forces any category of unit or position that at 
that time is open to service by such members; 

(B) opens to service by female members of 
the armed forces any category of unit or posi- 
tion that at that time is closed to service by 
such members; or 

(C) opens or closes to the assignment of fe- 
male members of the armed forces any mili- 
tary career designator as described in para- 
graph (6). 

(3) The Secretary shall include in any report 
under paragraph (1) — 

(A) a detailed description of, and justifica- 
tion for, the proposed change; and 

(B) a detailed analysis of legal implication 
of the proposed change with respect to the 
constitutionality of the application of the 
Military Selective Service Act (50 App. U.S.C. 
451 et seq.) to males only. 

(4) In this subsection, the term "ground com- 
bat exclusion policy" means the military per- 
sonnel policies of the Department of Defense and 
the military departments, as in effect on Octo- 
ber 1, 1994, by which female members of the 
armed forces are restricted from assignment to 
units and positions below brigade level whose 
primary mission is to engage in direct combat 
on the ground. 

(5) For purposes of this subsection, the con- 
tinuity of a session of Congress is broken only 
by an adjournment of the Congress sine die. 

(6) For purposes of this subsection, a military 
career designator is one that is related to mili- 
tary operations on the ground as of May 18, 2005, 
and applies — 

(A) for enlisted members and warrant offi- 
cers, to military occupational specialties, spe- 
cialty codes, enlisted designators, enlisted 
classification codes, additional skill identifi- 
ers, and special qualification identifiers; and 

(B) for officers (other than warrant officers), 
to officer areas of concentration, occupational 
specialties, specialty codes, designators, addi- 
tional skill identifiers, and special qualifica- 
tion identifiers. 



(b) Other Personnel Policy Changes. — (1) 
Except in a case covered by section 6035 of this 
title or by subsection (a), whenever the Sec- 
retary of Defense proposes to make a change to 
military personnel policies described in para- 
graph (2), the Secretary shall, not less than 30 
days before such change is implemented, submit 
to the Committee on Armed Services of the Sen- 
ate and the Committee on Armed Services of the 
House of Representatives notice, in writing, of 
the proposed change. 

(2) Paragraph (1) applies to a proposed mili- 
tary personnel policy change, other than a pol- 
icy change covered by subsection (a), that would 
make available to female members of the armed 
forces assignment to any of the following that, 
as of the date of the proposed change, is closed 
to such assignment: 

(A) Any type of unit not covered by sub- 
section (a). 

(B) Any class of combat vessel. 

(C) Any type of combat platform. 

(Added Pub. L. 109-163, div. A, title V, § 541(a)(1), 
Jan. 6, 2006, 119 Stat. 3251.) 

References in Text 

The Military Selective Service Act, referred to in 
subsec. (a)(3)(B), is act June 24, 1948, ch. 625, 62 Stat. 
604, as amended, which is classified principally to sec- 
tion 451 et seq. of Title 50, Appendix, War and National 
Defense. For complete classification of this Act to the 
Code, see References in Text note set out under section 
451 of Title 50, Appendix, and Tables. 

Prior Provisions 

A prior section 652, added Pub. L. 95-485, title IV, 
§ 405(d)(1), Oct. 20, 1978, 92 Stat. 1616, related to Ready 
Reserve requirement of notification of change of 
status, prior to repeal by Pub. L. 103-337, div. A, title 
XVI, §§ 1661(a)(3)(A), 1691, Oct. 5, 1994, 108 Stat. 2980, 
3026, effective Dec. 1, 1994. See section 10205 of this title. 

Provisions similar to those in this section were con- 
tained in Pub. L. 103-160, div. A, title V, §542, Nov. 30, 
1993, 107 Stat. 1659, which was set out as a note under 
section 113 of this title, prior to repeal by Pub. L. 
109-163, § 541(c). 

§ 653. Minimum service requirement for certain 
flight crew positions 

(a) Pilots. — The minimum service obligation 
of any member who successfully completes 
training in the armed forces as a pilot shall be 
8 years, if the member is trained to fly fixed- 
wing jet aircraft, or 6 years, if the member is 
trained to fly any other type of aircraft. 

(b) Navigators and Naval Flight Officers.— 
The minimum service obligation of any member 
who successfully completes training in the 
armed forces as a navigator or naval flight offi- 
cer shall be 6 years. 

(c) Definition. — In this section, the term 
"service obligation" means the period of active 
duty or, in the case of a member of a reserve 
component who completed flight training in an 
active duty for training status as a member of a 
reserve component, the period of service in an 
active status in the Selected Reserve required to 
be served after — 

(1) completion of undergraduate pilot train- 
ing, in the case of training as a pilot; 

(2) completion of undergraduate navigator 
training, in the case of training as a navi- 
gator; or 
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(3) completion of undergraduate training as 
a naval flight officer, in the case of training as 
a naval flight officer. 

(Added Pub. L. 101-189, div. A, title VI, § 634(a)(1), 
Nov. 29, 1989, 103 Stat. 1454; amended Pub. L. 
101-510, div. A, title XIV, §1484(k)(3), Nov. 5, 1990, 
104 Stat. 1719; Pub. L. 102-484, div. A, title V, 
§ 506(a), Oct. 23, 1992, 106 Stat. 2404.) 

Amendments 

1992— Subsecs. (a), (b). Pub. L. 102-484, § 506(a)(1), sub- 
stituted "service obligation" for "active duty obliga- 
tion". 

Subsec. (c). Pub. L. 102-484, § 506(a)(2), substituted 
"the term 'service obligation' means the period of ac- 
tive duty or, in the case of a member of a reserve com- 
ponent who completed flight training in an active duty 
for training status as a member of a reserve compo- 
nent, the period of service in an active status in the Se- 
lected Reserve" for "the term 'active duty obligation' 
means the period of active duty". 

1990— Subsec. (a). Pub. L. 101-510, §1484(k)(3)(A), sub- 
stituted "or" for "and" before "6 years". 

Subsec. (c). Pub. L. 101-510, § 1484(k)(3)(B), inserted a 
comma after first reference to "training" in pars. (1) 
and (2) and after first reference to "naval flight officer" 
in par. (3). 

Effective Date of 1992 Amendment 

Section 506(b) of Pub. L. 102-484 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect as of November 29, 1989." 

Effective Date 

Section 634(b) of Pub. L. 101-189 provided that: 

"(1) Except as provided in paragraphs (2) and (3), sec- 
tion 653 of title 10, United States Code, as added by sub- 
section (a)(1), shall apply to persons who begin under- 
graduate pilot training, undergraduate navigator train- 
ing, or undergraduate naval flight officer training, as 
the case may be, after September 30, 1990. 

"(2) Such section shall apply to persons who graduate 
from the United States Military Academy, the United 
States Naval Academy, the United States Air Force 
Academy, and the Coast Guard Academy after Decem- 
ber 31, 1991, and to persons who satisfactorily complete 
the academic and military requirements of the Senior 
Reserve Officers' Training Corps program (provided for 
in chapter 103 of title 10, United States Code) after De- 
cember 31, 1991. 

"(3) The minimum service requirements provided for 
such section shall not apply in the case of any person 
who entered into an agreement with the Secretary con- 
cerned before October 1, 1990, and who is obligated 
under the terms of such agreement to serve on active 
duty for a period less than the applicable period speci- 
fied in section 653 of such title. 

"(4) For purposes of this subsection, the term 'Sec- 
retary concerned' has the meaning given that term in 
section 101(8) of title 10, United States Code." 

[For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

[§654. Repealed. Pub. L. 111-321, § 2(f)(1)(A), Dec. 
22, 2010, 124 Stat. 3516] 

Section, added Pub. L. 103-160, div. A, title V, 
§ 571(a)(1), Nov. 30, 1993, 107 Stat. 1670, related to policy 
concerning homosexuality in the armed forces. 

Effective Date of Repeal 

Repeal effective on the date established by section 
2(b) of Pub. L. 111-321, set out below. 



Don't Ask, Don't Tell Repeal 

Pub. L. 111-321, Dec. 22, 2010, 124 Stat. 3515, provided 
that: 

"SECTION 1. SHORT TITLE. 

"This Act may be cited as the 'Don't Ask, Don't Tell 
Repeal Act of 2010'. 

"SEC. 2. DEPARTMENT OF DEFENSE POLICY CON- 
CERNING HOMOSEXUALITY IN THE ARMED 
FORCES. 

"(a) Comprehensive Review on the Implementation 
of a Repeal of 10 U.S.C. 654. — 

"(1) In general. — On March 2, 2010, the Secretary of 
Defense issued a memorandum directing the Compre- 
hensive Review on the Implementation of a Repeal of 
10 U.S.C. 654 (section 654 of title 10, United States 
Code). 

"(2) Objectives and scope of review. — The Terms 
of Reference accompanying the Secretary's memo- 
randum established the following objectives and 
scope of the ordered review: 

"(A) Determine any impacts to military readi- 
ness, military effectiveness and unit cohesion, re- 
cruiting/retention, and family readiness that may 
result from repeal of the law and recommend any 
actions that should be taken in light of such im- 
pacts. 

"(B) Determine leadership, guidance, and training 
on standards of conduct and new policies. 

"(C) Determine appropriate changes to existing 
policies and regulations, including but not limited 
to issues regarding personnel management, leader- 
ship and training, facilities, investigations, and 
benefits. 

"(D) Recommend appropriate changes (if any) to 
the Uniform Code of Military Justice [10 U.S.C. 801 
et seq.]. 

"(E) Monitor and evaluate existing legislative 
proposals to repeal 10 U.S.C. 654 and proposals that 
may be introduced in the Congress during the pe- 
riod of the review. 

"(F) Assure appropriate ways to monitor the 
workforce climate and military effectiveness that 
support successful follow-through on implementa- 
tion. 

"(G) Evaluate the issues raised in ongoing litiga- 
tion involving 10 U.S.C. 654. 
"(b) Effective Date. — The amendments made by 
subsection (f) shall take effect 60 days after the date on 
which the last of the following occurs: 

"(1) The Secretary of Defense has received the re- 
port required by the memorandum of the Secretary 
referred to in subsection (a). 

"(2) The President transmits to the congressional 
defense committees a written certification, signed by 
the President, the Secretary of Defense, and the 
Chairman of the Joint Chiefs of Staff, stating each of 
the following: 

"(A) That the President, the Secretary of De- 
fense, and the Chairman of the Joint Chiefs of Staff 
have considered the recommendations contained in 
the report and the report's proposed plan of action. 

"(B) That the Department of Defense has pre- 
pared the necessary policies and regulations to ex- 
ercise the discretion provided by the amendments 
made by subsection (f). 

"(C) That the implementation of necessary poli- 
cies and regulations pursuant to the discretion pro- 
vided by the amendments made by subsection (f) is 
consistent with the standards of military readiness, 
military effectiveness, unit cohesion, and recruit- 
ing and retention of the Armed Forces. 
"(c) No Immediate Effect on Current Policy. — Sec- 
tion 654 of title 10, United States Code, shall remain in 
effect until such time that all of the requirements and 
certifications required by subsection (b) are met. If 
these requirements and certifications are not met, sec- 
tion 654 of title 10, United States Code, shall remain in 
effect. 
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"(d) Benefits. — Nothing- In this section, or the 
amendments made by this section, shall be construed 
to require the furnishing- of benefits in violation of sec- 
tion 7 of title 1, United States Code (relating to the 
definitions of 'marriage' and 'spouse' and referred to as 
the 'Defense of Marriage Act'). 

"(e) No Private Cause of Action. — Nothing in this 
section, or the amendments made by this section, shall 
be construed to create a private cause of action. 
"(f) Treatment of 1993 Policy. — 

"(1) Title io. — Upon the effective date established 
by subsection (b), chapter 37 of title 10, United States 
Code, is amended — 

"(A) by striking section 654; and 
"(B) in the table of sections at the beginning of 
such chapter, by striking the item relating to sec- 
tion 654. 

"(2) Conforming amendment. — Upon the effective 
date established by subsection (b), section 571 of the 
National Defense Authorization Act for Fiscal Year 
1994 [Pub. L. 103-160] (10 U.S.C 654 note) is amended 
by striking subsections (b), (c), and (d)." 
[The report referred to in section 2(b)(1) of Pub. L. 
111-321, set out above, was released Nov. 30, 2010. The 
certification referred to in section 2(b)(2) of Pub. L. 
111-321 was transmitted July 22, 2011.] 

Implementation of Section; Regulations; Savings 
Provision; Sense of Congress 

Pub. L. 103-160, div. A, title V, §571(b)-(d), Nov. 30, 
1993, 107 Stat. 1671, 1672, which required the Secretary 
of Defense to issue regulations to implement this sec- 
tion, provided a savings provision for actions and pro- 
ceedings commenced prior to the effective date of such 
regulations, and provided the sense of Congress regard- 
ing the policy set forth in this section, was repealed by 
Pub. L. 111-321, § 2(f)(2), Dec. 22, 2010, 124 Stat. 3516, ef- 
fective on the date established by section 2(b) of Pub. 
L. 111-321, set out above. 

§655. Designation of persons having interest in 
status of a missing member 

(a) The Secretary concerned shall, upon the 
enlistment or appointment of a person in the 
armed forces, require that the person specify in 
writing the person or persons, if any, other than 
that person's primary next of kin or immediate 
family, to whom information on the where- 
abouts and status of the member shall be pro- 
vided if such whereabouts and status are inves- 
tigated under chapter 76 of this title. The Sec- 
retary shall periodically, and whenever the 
member is deployed as part of a contingency op- 
eration or in other circumstances specified by 
the Secretary, require that such designation be 
reconfirmed, or modified, by the member. 

(b) The Secretary concerned shall, upon the 
request of a member, permit the member to re- 
vise the person or persons specified by the mem- 
ber under subsection (a) at any time. Any such 
revision shall be in writing. 

(Added Pub. L. 104-106, div. A, title V, § 569(d)(1), 
Feb. 10, 1996, 110 Stat. 352.) 

CHAPTER 38^JOINT OFFICER MANAGEMENT 

Sec. 

661. Management policies for joint qualified offi- 

cers. 

662. Promotion policy objectives for joint officers. 

663. Joint duty assignments after completion of 

joint professional military education. 

664. Length of joint duty assignments. 

665. Procedures for monitoring careers of joint 

qualified officers. 

666. Reserve officers not on the active-duty list. 



Sec. 

667. Annual report to Congress. 

668. Definitions. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, §522(a)(3), (c)(3), 
Oct. 14, 2008, 122 Stat. 4445, added items 661 and 665 and 
struck out former items 661 "Management policies for 
officers who are joint qualified" and 665 "Procedures 
for monitoring careers of joint officers". 

2006— Pub. L. 109-364, div. A, title V, § 516(e)(2), Oct. 17, 
2006, 120 Stat. 2189, substituted "officers who are joint 
qualified" for "joint specialty officers" in item 661. 

2004— Pub. L. 108-375, div. A, title V, § 532(c)(2)(B), Oct. 
28, 2004, 118 Stat. 1900, substituted "Joint duty assign- 
ments after completion of joint professional military 
education" for "Education" in item 663. 

§ 661. Management policies for joint qualified of- 
ficers 

(a) Establishment. — The Secretary of Defense 
shall establish policies, procedures, and prac- 
tices for the effective management of officers of 
the Army, Navy, Air Force, and Marine Corps on 
the active-duty list who are particularly trained 
in, and oriented toward, joint matters (as de- 
fined in section 668 of this title). Such officers 
shall be identified or designated (in addition to 
their principal military occupational specialty) 
as a joint qualified officer or in such other man- 
ner as the Secretary of Defense directs. 

(b) Levels, Designation, and Numbers. — 
(1)(A) The Secretary of Defense shall establish 
different levels of joint qualification, as well as 
the criteria for qualification at each level. Such 
levels of joint qualification shall be established 
by the Secretary with the advice of the Chair- 
man of the Joint Chiefs of Staff. Each level 
shall, as a minimum, have both joint education 
criteria and joint experience criteria. The pur- 
pose of establishing such qualification levels is 
to ensure a systematic, progressive, career-long 
development of officers in joint matters and to 
ensure that officers serving as general and flag 
officers have the requisite experience and edu- 
cation to be highly proficient in joint matters. 

(B) The number of officers who are joint quali- 
fied shall be determined by the Secretary of De- 
fense, with the advice of the Chairman of the 
Joint Chiefs of Staff. Such number shall be large 
enough to meet the requirements of subsection 
(d). 

(2) Certain officers shall be designated as joint 
qualified by the Secretary of Defense with the 
advice of the Chairman of the Joint Chiefs of 
Staff. 

(3) An officer may be designated as joint quali- 
fied under paragraph (2) only if the officer — 

(A) meets the education and experience cri- 
teria of subsection (c); 

(B) meets such additional criteria as pre- 
scribed by the Secretary of Defense; and 

(C) holds the grade of captain or, in the case 
of the Navy, lieutenant or a higher grade. 

(4) The authority of the Secretary of Defense 
under paragraph (2) to designate officers as joint 
qualified may be delegated only to the Deputy 
Secretary of Defense or an Under Secretary of 
Defense. 

(c) Education and Experience Require- 
ments. — (1) An officer may not be designated as 
joint qualified until the officer — 
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(A) successfully completes an appropriate 
program of joint professional military edu- 
cation, as described in subsections (b) and (c) 
of section 2155 of this title, at a joint profes- 
sional military education school; and 

(B) successfully completes — 

(i) a full tour of duty in a joint assign- 
ment, as described in section 664(f) of this 
title; or 

(ii) such other assignments and experi- 
ences in a manner that demonstrate the offi- 
cer's mastery of knowledge, skills, and abili- 
ties in joint matters, as determined under 
such regulations and policy as the Secretary 
of Defense may prescribe. 

(2) Subject to paragraphs (3) through (6), the 
Secretary of Defense may waive the requirement 
under paragraph (1)(A) that an officer has suc- 
cessfully completed a program of education, as 
described in subsections (b) and (c) of section 
2155 of this title. 

(3) In the case of an officer in a grade below 
brigadier general or rear admiral (lower half), a 
waiver under paragraph (2) may be granted only 
if— 

(A) the officer has completed two full tours 
of duty in a joint duty assignment, as de- 
scribed in section 664(f) of this title, in such a 
manner as to demonstrate the officer's mas- 
tery of knowledge, skills, and abilities on joint 
matters; and 

(B) the Secretary of Defense determines that 
the types of joint duty experiences completed 
by the officer have been of sufficient breadth 
to prepare the officer adequately for service as 
a general or flag officer in a joint duty assign- 
ment position. 

(4) In the case of a general or flag officer, a 
waiver under paragraph (2) may be granted 
only— 

(A) under unusual circumstances justifying 
the variation from the education requirement 
under paragraph (1)(A); and 

(B) under circumstances in which the waiver 
is necessary to meet a critical need of the 
armed forces, as determined by the Chairman 
of the Joint Chiefs of Staff. 

(5) In the case of officers in grades below brig- 
adier general or rear admiral (lower half), the 
total number of waivers granted under para- 
graph (2) for officers in the same pay grade dur- 
ing a fiscal year may not exceed 10 percent of 
the total number of officers in that pay grade 
designated as joint qualified during that fiscal 
year. 

(6) There may not be more than 32 general and 
flag officers on active duty at the same time 
who, while holding a general or flag officer posi- 
tion, were designated joint qualified (or were se- 
lected for the joint specialty before October 1, 
2007) and for whom a waiver was granted under 
paragraph (2). 

(d) Number of Joint Duty Assignments.— (1) 
The Secretary of Defense shall ensure that ap- 
proximately one-half of the joint duty assign- 
ment positions in grades above major or, in the 
case of the Navy, lieutenant commander are 
filled at any time by officers who have the ap- 
propriate level of joint qualification. 

(2) The Secretary of Defense, with the advice 
of the Chairman of the Joint Chiefs of Staff, 



shall designate an appropriate number of joint 
duty assignment positions as critical joint duty 
assignment positions. A position may be des- 
ignated as a critical joint duty assignment posi- 
tion only if the duties and responsibilities of the 
position make it important that the occupant be 
particularly trained in, and oriented toward, 
joint matters. 

(3) (A) Subject to subparagraph (B), a position 
designated under paragraph (2) may be held only 
by an officer who — 

(i) was designated as joint qualified in ac- 
cordance with this chapter; or 

(ii) was selected for the joint specialty be- 
fore October 1, 2007. 

(B) The Secretary of Defense may waive the 
requirement in subparagraph (A) with respect to 
the assignment of an officer to a position des- 
ignated under paragraph (2). Any such waiver 
shall be granted on a case-by-case basis. The au- 
thority of the Secretary to grant such a waiver 
may be delegated only to the Chairman of the 
Joint Chiefs of Staff. 

(4) The Secretary of Defense shall ensure that, 
of those joint duty assignment positions that 
are filled by general or flag officers, a substan- 
tial portion are among those positions that are 
designated under paragraph (2) as critical joint 
duty assignment positions. 

(e) Career Guidelines. — The Secretary, with 
the advice of the Chairman of the Joint Chiefs of 
Staff, shall establish career guidelines for offi- 
cers to achieve joint qualification and for offi- 
cers who have been designated as joint qualified. 
Such guidelines shall include guidelines for — 

(1) selection; 

(2) military education; 

(3) training; 

(4) types of duty assignments; and 

(5) such other matters as the Secretary con- 
siders appropriate. 

(f) Treatment of Certain Service.— Any serv- 
ice by an officer in the grade of captain or, in 
the case of the Navy, lieutenant in a joint duty 
assignment shall be considered to be service in 
a joint duty assignment for purposes of all laws 
(including section 619a of this title) establishing 
a requirement or condition with respect to an 
officer's service in a joint duty assignment. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1025; amended Pub. L. 100-180, div. 
A, title XIII, §1301-1302(b), Dec. 4, 1987, 101 Stat. 
1168, 1169; Pub. L. 100-456, div. A, title V, §§511, 
512(a), 517(a), 518, Sept. 29, 1988, 102 Stat. 1968, 
1971; Pub. L. 101-189, div. A, title XI, §§1113, 1122, 
Nov. 29, 1989, 103 Stat. 1554, 1556; Pub. L. 104-106, 
div. A, title V, § 501(a), (d), title XV, § 1503(a)(6), 
Feb. 10, 1996, 110 Stat. 290, 292, 511; Pub. L. 
107-107, div. A, title V, § 521(a), Dec. 28, 2001, 115 
Stat. 1097; Pub. L. 107-314, div. A, title V, § 502(c), 
title X, § 1062(a)(3), Dec. 2, 2002, 116 Stat. 2530, 
2649; Pub. L. 109-364, div. A, title V, 
§516(a)-(e)(l), Oct. 17, 2006, 120 Stat. 2187-2189; 
Pub. L. 110-417, [div. A], title V, §522(a)(l), (2), 
Oct. 14, 2008, 122 Stat. 4444, 4445.) 

Amendments 

2008 — Pub. L. 110-417 amended section catchline gen- 
erally, substituting "Management policies for joint 
qualified officers" for "Management policies for offl- 
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cers who are joint qualified", and in subsec. (a), sub- 
stituted "as a joint qualified officer or in such other 
manner as the Secretary of Defense directs" for "in 
such manner as the Secretary of Defense directs". 

2006— Pub. L. 109-364, §516(e)(l), substituted "officers 
who are joint qualified" for "joint specialty officers" in 
section catchline. 

Subsec. (a). Pub. L. 109-364, § 516(a), struck out at end 
"For purposes of this chapter, officers to be managed 
by such policies, procedures, and practices are referred 
to as having, or having been nominated for, the 'joint 
specialty'." 

Subsecs. (b) to (d). Pub. L. 109-364, § 516(b), amended 
subsecs. (b) to (d) generally. Prior to amendment, sub- 
secs. (b) to (d) related to numbers and selection of offi- 
cers with the joint specialty, education and experience 
requirements, and number of joint duty assignments. 

Subsec. (e). Pub. L. 109-364, § 516(c), substituted "offi- 
cers to achieve joint qualification and for officers who 
have been designated as joint qualified" for "officers 
with the joint specialty" in introductory provisions. 

Subsec. (f). Pub. L. 109-364, §516(d), substituted "619a" 
for "619(e)(1)". 

2002— Subsec. (b)(2). Pub. L. 107-314, § 1062(a)(3), sub- 
stituted "December 28, 2001," for "the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 2002". 

Subsec. (c)(3)(E). Pub. L. 107-314, § 502(c), substituted 
"paragraph" for "subparagraph". 

2001— Subsec. (b)(2). Pub. L. 107-107, in introductory 
provisions, substituted "Each officer on the active-duty 
list on the date of the enactment of the National De- 
fense Authorization Act for Fiscal Year 2002 who has 
not before that date been nominated for the joint spe- 
cialty by the Secretary of a military department, and 
each officer who is placed on the active-duty list after 
such date, who meets the requirements of subsection 
(c) shall automatically be considered to have been nom- 
inated for the joint specialty. From among those offi- 
cers considered to be nominated for the joint specialty, 
the Secretary may select for the joint specialty only 
officers — " for "The Secretaries of the military depart- 
ments shall nominate officers for selection for the joint 
specialty. Nominations shall be made from among offi- 
cers — ". 

1996— Subsec. (c)(3)(D). Pub. L. 104-106, § 501(d)(1), in 
third sentence, substituted "In the case of officers in 
grades below brigadier general and rear admiral (lower 
half), the total number" for "The total number". 

Subsec. (c)(3)(E). Pub. L. 104-106, § 501(d)(2), added sub- 
par. (E). 

Subsec. (d)(2)(A). Pub. L. 104-106, § 501(a), substituted 
"800" for "1,000". 

Subsec. (d)(2)(B). Pub. L. 104-106, § 1503(a)(6)(A), sub- 
stituted "Each position designated by the Secretary 
under subparagraph (A)" for "Until January 1, 1994, at 
least 80 percent of the positions designated by the Sec- 
retary under subparagraph (A) shall be held at all times 
by officers who have the joint specialty. On and after 
January 1, 1994, each position so designated". 

Subsec. (d)(2)(C). Pub. L. 104-106, § 1503(a)(6)(B), struck 
out "the second sentence of" after "the requirement 
in". 

Subsec. (d)(2)(D). Pub. L. 104-106, § 1503(a)(6)(C), struck 
out subpar. (D) which read as follows: "During the pe- 
riod beginning on October 1, 1992, and ending on Janu- 
ary 1, 1993, the Secretary of Defense shall submit to 
Congress a report on the operation, to the date of the 
report, of the first sentence of subparagraph (B) and on 
the Secretary's projection for the use of the waiver au- 
thority provided under subparagraph (C), including the 
Secretary's estimate of the average annual number of 
waivers to be provided under subparagraph (C)." 

1989— Subsec. (c)(1)(B), (3)(A). Pub. L. 101-189, §1113, 
substituted "(as described in section 664(f) of this title 
(other than in paragraph (2) thereof))" for "(as de- 
scribed in section 664(f)(1) or (f)(3) of this title)". 

Subsec. (c)(4). Pub. L. 101-189, §1122, added par. (4). 

1988— Subsec. (c)(3)(D). Pub. L. 100-456, §511, inserted 
"for officers in the same pay grade" after "under this 



paragraph", substituted "10 percent" for "5 percent", 
and inserted "in that pay grade" after "numbers of of- 
ficers". 

Subsec. (d)(2). Pub. L. 100-456, § 512(a), designated ex- 
isting provisions as subpar. (A), struck out sentence at 
end which directed that each position so designated by 
the Secretary could be held only by an officer who had 
the joint specialty, and added subpars. (B) to (D). 

Subsec. (d)(4). Pub. L. 100-456, §517(a), substituted "25 
percent" for "one-third". 

Subsec. (f). Pub. L. 100-456, §518, added subsec. (f). 

1987— Subsec. (b)(3). Pub. L. 100-180, § 1301(a)(1), added 
par. (3). 

Subsec. (c)(1)(B). Pub. L. 100-180, § 1301(b)(1), inserted 
"(as described in section 664(f)(1) or (f)(3) of this title)" 
after "joint duty assignment". 

Subsec. (c)(2)(A). Pub. L. 100-180, § 1301(b)(2)(A)-(C), 
designated existing provisions as subpar. (A), sub- 
stituted "An officer (other than a general or flag offi- 
cer) who has a military occupational specialty that is" 
for "An officer who has" and "full tour of duty in a 
joint duty assignment (as described in section 664(f)(2) 
of this title)" for "joint duty assignment of not less 
than two years", and struck out provisions that an offi- 
cer selected for the joint specialty complete generally 
applicable requirements for selection under par. (1)(B) 
as soon as practicable after such officer's selection. 

Subsec. (c)(2)(B). Pub. L. 100-180, § 1301(b)(2)(D), added 
subpar. (B). 

Subsec. (c)(3). Pub. L. 100-180, § 1301(b)(3), added par. 
(3). 

Subsec. (d)(1). Pub. L. 100-180, § 1302(a)(1), added sub- 
pars. (A) and (B) and substituted "by officers who — " 
for "by officers who have (or have been nominated for) 
the joint specialty." in introductory provisions. 

Subsec. (d)(2) to (4). Pub. L. 100-180, § 1302(b), added 
pars. (2) to (4) and struck out former par. (2) which read 
as follows: "The Secretary of Defense shall designate 
not fewer than 1,000 joint duty assignment positions as 
critical joint duty assignment positions. Each such po- 
sition shall be held only by an officer with the joint 
specialty." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 516(f), Oct. 17, 2006, 120 
Stat. 2189, provided that: "The amendments made by 
this section [amending this section] shall take effect on 
October 1, 2007." 

Treatment of Current Joint Specialty Officers 

Pub. L. 109-364, div. A, title V, § 516(g), Oct. 17, 2006, 
120 Stat. 2189, provided that: "For the purposes of chap- 
ter 38 of title 10, United States Code, and sections 154, 
164, and 619a of such title, an officer who, as of Septem- 
ber 30, 2007, has been selected for or has the joint spe- 
cialty under section 661 of such title, as in effect on 
that date, shall be considered after that date to be an 
officer designated as joint qualified by the Secretary of 
Defense under section 661(b)(2) of such title, as amended 
by this section." 

Implementation Plan 

Pub. L. 109-364, div. A, title V, § 516(h), Oct. 17, 2006, 
120 Stat. 2189, provided that: 

"(1) Plan required. — Not later than March 31, 2007, 
the Secretary of Defense shall submit to the Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Representatives 
a plan for the implementation of the joint officer man- 
agement system, which will take effect on October 1, 
2007, as provided in subsection (f) [set out above], as a 
result of the amendments made by this section [amend- 
ing this section] and other provisions of this Act [see 
Tables for classification] to provisions of chapter 38 of 
title 10, United States Code. 

"(2) Elements of plan. — In developing the plan re- 
quired by this subsection, the Secretary shall pay par- 
ticular attention to matters related to the transition of 
officers from the joint specialty system in effect before 
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October 1, 200V, to the joint officer management system 
in effect after that date. At a minimum, the plan shall 
include the following': 

"(A) The policies and criteria to be used for des- 
ignating officers as joint qualified on the basis of 
service performed by such officers before that date, 
had the amendments made by this section and other 
provisions of this Act to provisions of chapter 38 of 
title 10, United States Code, taken effect before the 
date of the enactment of this Act [Oct. 17, 2006]. 

"(B) The policies and criteria prescribed by the Sec- 
retary of Defense to be used in making determina- 
tions under section 661(c)(l)(B)(ii) of such title, as 
amended by this section. 

"(C) The recommendations of the Secretary for any 
legislative changes that may be necessary to effec- 
tuate the joint officer management system." 

Exclusion of Certain Officers Prom Limitation on 
Authority To Grant a Waiver of Required Com- 
pletion or Sequencing for Joint Professional 
Military Education 

Pub. L. 107-314, div. A, title V, § 502(a), (b), Dec. 2, 
2002, 116 Stat. 2530, provided for exclusion from the lim- 
itation set forth in former subsec. (c)(3)(D) of this sec- 
tion of any officer selected for the joint specialty who, 
on Dec. 28, 2001, had met the requirements for nomina- 
tion for the joint specialty, but had not been nomi- 
nated before that date, and who had been automati- 
cally nominated before Dec. 2, 2002, and provided that 
such exclusion would terminate on Oct. 1, 2006. 

Independent Study of Joint Officer Management 
and Joint Professional Military Education Re- 
forms 

Pub. L. 107-107, div. A, title V, §526, Dec. 28, 2001, 115 
Stat. 1099, directed the Secretary of Defense to provide 
for an independent study of the joint officer manage- 
ment system and the joint professional military edu- 
cation system and to require the entity conducting the 
study to submit a report to Congress on the study not 
later than one year after Dec. 28, 2001. 

Study of Distribution of General and Flag 
Officer Positions in Joint Duty Assignments 

Pub. L. 102-484, div. A, title IV, §404, Oct. 23, 1992, 106 
Stat. 2398, directed Secretary of Defense to conduct a 
study of whether joint organizations of Department of 
Defense are fully staffed with appropriate number of 
general and flag officers and, not later than one year 
after Oct. 23, 1992, submit a report to Congress. 

Transition to Joint Officer Personnel Policy 

Section 406(a)-(c) of Pub. L. 99-433, as amended by 
Pub. L. 100-456, div. A, title V, §516, Sept. 29, 1988, 102 
Stat. 1971, provided that: 

"(a) Joint Duty Assignments.— (1) Section 661(d) of 
title 10, United States Code, shall be implemented as 
rapidly as possible and (except as provided under para- 
graph (2)) not later than October 1, 1989. 

"(2) The first sentence of section 661(d)(2)(B) of such 
title shall apply with respect to positions designated 
under the first sentence of section 661(d)(2)(A) of that 
title as critical joint duty assignment positions which 
become vacant after January 1, 1989. 
"(b) Joint Specialty. — 

"(1) Initial selections. — (A) In making the initial 
selections of officers for the joint specialty under sec- 
tion 661 of title 10, United States Code (as added by 
section 401 of this Act), the Secretary of Defense may 
waive the requirement of either subparagraph (A) or 
(B) (but not both) of subsection (c)(1) of such section 
in the case of any officer in a grade above captain or, 
in the case of the Navy, lieutenant. 

"(B) In applying such subparagraph (B) to the ini- 
tial selections of officers for the joint specialty, the 
Secretary may in the case of any officer — 

"(i) waive the requirement that a joint duty as- 
signment be served after the officer has completed 



an appropriate program at a joint professional mili- 
tary education school; 

"(ii) waive the requirement for the length of a 
joint duty assignment in the case of a joint duty as- 
signment begun by an officer before January 1, 1987, 
if the officer served in that assignment for a period 
of sufficient duration (which may not be less than 
12 months) to have been considered a full tour of 
duty under the policies and regulations in effect on 
September 30, 1986; or 

"(iii) consider as a joint duty assignment any 
tour of duty begun by an officer before October 1, 
1986, that involved significant experience in joint 
matters (as determined by the Secretary) if the of- 
ficer served in that assignment for a period of suffi- 
cient duration (which may not be less than 12 
months) for his service to have been considered a 
full tour of duty under the policies and regulations 
in effect on September 30, 1986. 

"(C) A waiver under subparagraph (A) of this para- 
graph or under any provision of subparagraph (B) of 
this paragraph may only be made on a case-by-case 
basis. 

"(D) The authority of the Secretary of Defense to 
grant a waiver under subparagraph (A) or (B) of this 
paragraph may be delegated only to the Deputy Sec- 
retary of Defense. 

"(2) Requirement for high standards. — In exercis- 
ing the authority provided by paragraph (1), the Sec- 
retary of Defense shall ensure that the highest stand- 
ards of performance, education, and experience are 
established and maintained for officers selected for 
the joint specialty. 

"(3) Sunset. — The authority provided by paragraph 
(1) shall expire on October 1, 1989. 
"(c) Career Guidelines. — The career guidelines re- 
quired to be established by section 661(e) of such title, 
the procedures required to be established by section 
665(a) of such title, and the personnel policies required 
to be established by section 666 of such title (as added 
by section 401) shall be established not later than the 
end of the eight-month period beginning on the date of 
the enactment of this Act [Oct. 1, 1986]. The provisions 
of section 665(b) of such title shall be implemented not 
later than the end of such period." 

§662. Promotion policy objectives for joint offi- 
cers 

(a) Qualifications. — The Secretary of Defense 
shall ensure that the qualifications of officers 
assigned to joint duty assignments are such 
that — 

(1) officers who are serving on, or have 
served on, the Joint Staff are expected, as a 
group, to be promoted to the next higher grade 
at a rate not less than the rate for officers of 
the same armed force in the same grade and 
competitive category who are serving on, or 
have served on, the headquarters staff of their 
armed force; and 

(2) officers in the grade of major (or in the 
case of the Navy, lieutenant commander) or 
above who have been designated as a joint 
qualified officer are expected, as a group, to be 
promoted to the next higher grade at a rate 
not less than the rate for all officers of the 
same armed force in the same grade and com- 
petitive category. 

(b) Annual Report.— Not later than January 1 
of each year, the Secretary of Defense shall sub- 
mit to Congress a report on the promotion rates 
during the preceding fiscal year of officers who 
are serving in, or have served in, joint duty as- 
signments or on the Joint Staff, and officers 
who have been designated as a joint qualified of- 
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ficer in the grades of major (or in the case of the 
Navy, lieutenant commander) through colonel 
(or in the case of the Navy, captain), especially 
with respect to the record of officer selection 
boards in meeting the objectives of paragraphs 
(1) and (2) of subsection (a). If such promotion 
rates fail to meet such objectives for any fiscal 
year, the Secretary shall include in the report 
for that fiscal year information on such failure 
and on what action the Secretary has taken or 
plans to take to prevent further failures. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1026; amended Pub. L. 100-456, div. 
A, title V, §513, Sept. 29, 1988, 102 Stat. 1969; Pub. 
L. 101-510, div. A, title XIII, §1311(3), Nov. 5, 1990, 
104 Stat. 1669; Pub. L. 104-201, div. A, title V, 
§510, Sept. 23, 1996, 110 Stat. 2514; Pub. L. 107-107, 
div. A, title V, § 521(b), Dec. 28, 2001, 115 Stat. 
1097; Pub. L. 107-314, div. A, title X, § 1062(a)(4), 
Dec. 2, 2002, 116 Stat. 2650; Pub. L. 108-375, div. A, 
title V, §535, Oct. 28, 2004, 118 Stat. 1901; Pub. L. 

109- 364, div. A, title V, §517, Oct. 17, 2006, 120 
Stat. 2190; Pub. L. 110-181, div. A, title X, 
§ 1063(a)(3), Jan. 28, 2008, 122 Stat. 321; Pub. L. 

110- 417, [div. A], title V, §523, Oct. 14, 2008, 122 
Stat. 4446; Pub. L. 111-84, div. A, title X, 
§ 1073(c)(2), Oct. 28, 2009, 123 Stat. 2474.) 

Amendments 

2009— Subsec. (a)(2). Pub. L. 111-84 made technical 
amendment to directory language of Pub. L. 110-417, 
§523(1). See 2008 Amendment note below. 

2008— Subsec. (a)(2). Pub. L. 110-417, §523(1), as amend- 
ed by Pub. L. 111-84, substituted "officers in the grade 
of major (or in the case of the Navy, lieutenant com- 
mander) or above who have been designated as a joint 
qualified officer" for "officers who are serving in or 
have served in joint duty assignments". 

Subsec. (b). Pub. L. 110-417, §523(2), inserted "or on 
the Joint Staff, and officers who have been designated 
as a joint qualified officer in the grades of major (or in 
the case of the Navy, lieutenant commander) through 
colonel (or in the case of the Navy, captain)" after 
"joint duty assignments". 

Pub. L. 110-181 substituted "paragraphs (1) and (2) of 
subsection (a)" for "paragraphs (1), (2), and (3) of sub- 
section (a)". 

2006— Subsec. (a). Pub. L. 109-364 inserted "and" at 
end of par. (1), added par. (2), and struck out former 
pars. (2) and (3) which read as follows: 

"(2) officers who have the joint specialty are ex- 
pected, as a group, to be promoted — 

"(A) during the period beginning on December 28, 
2001, and ending on December 27, 2006, at a rate not 
less than the rate for officers of the same armed force 
in the same grade and competitive category; and 

"(B) after December 27, 2006, at a rate not less than 
the rate for officers of the same armed force in the 
same grade and competitive category who are serving 
on, or have served on, the headquarters staff of their 
armed force; and 

"(3) officers who are serving in, or have served in, 
joint duty assignments (other than officers covered in 
paragraphs (1) and (2)) are expected, as a group, to be 
promoted to the next higher grade at a rate not less 
than the rate for all officers of the same armed force in 
the same grade and competitive category." 

2004— Subsec. (a)(2). Pub. L. 108-375 substituted "De- 
cember 27, 2006" for "December 27, 2004" in two places. 

2002— Subsec. (a)(2)(A). Pub. L. 107-314, § 1062(a)(4)(A), 
substituted "during the period beginning on December 
28, 2001, and ending on December 27, 2004," for "during 
the three-year period beginning on the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 2002 " 

Subsec. (a)(2)(B). Pub. L. 107-314, § 1062(a)(4)(B), sub- 
stituted "after December 27, 2004" for "after the end of 
the period specified in subparagraph (A)". 



2001— Subsec. (a)(2). Pub. L. 107-107 substituted "pro- 
moted — " for "promoted at a rate", added subpar. (A), 
designated "not less than the rate for officers of the 
same armed force in the same grade and competitive 
category who are serving on, or have served on, the 
headquarters staff of their armed force; and" as subpar. 
(B), and inserted "after the end of the period specified 
in subparagraph (A), at a rate" after subpar. (B) des- 
ignation. 

1996— Subsec. (b). Pub. L. 104-201, § 510(b), in first sen- 
tence, substituted "paragraphs" for "clauses" and, in 
second sentence, inserted "for any fiscal year" after 
"such objectives" and substituted "report for that fis- 
cal year" for "periodic report required by this sub- 
section". 

Pub. L. 104-201, § 510(a), substituted "Annual Report" 
for "Report" in heading and "Not later than January 1 
of each year, the Secretary of Defense shall submit to 
Congress a report on the promotion rates during the 
preceding fiscal year" for "The Secretary of Defense 
shall periodically (and not less often than every six 
months) report to Congress on the promotion rates" in 
text. 

1990— Subsec. (b). Pub. L. 101-510 substituted "the 
Secretary shall include in the periodic report required 
by this subsection information on such failure and on" 
for "the Secretary shall immediately notify Congress 
of such failure and of". 

1988— Subsec. (a)(1), (3). Pub. L. 100-456 inserted "to 
the next higher grade" after "promoted". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(2) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

§ 663. Joint duty assignments after completion of 
joint professional military education 

(a) Joint Qualified Officers.— The Secretary 
of Defense shall ensure that each officer des- 
ignated as a joint qualified officer who grad- 
uates from a school within the National Defense 
University specified in subsection (c) shall be as- 
signed to a joint duty assignment for that offi- 
cer's next duty assignment after such gradua- 
tion (unless the officer receives a waiver of that 
requirement by the Secretary in an individual 
case). 

(b) Other Officers.— (1) The Secretary of De- 
fense shall ensure that a high proportion (which 
shall be greater than 50 percent) of the officers 
graduating from a school within the National 
Defense University specified in subsection (c) 
who are not designated as a joint qualified offi- 
cer shall receive assignments to a joint duty as- 
signment (or, as authorized by the Secretary in 
an individual case, to a joint assignment other 
than a joint duty assignment) as their next duty 
assignment after such graduation or, to the ex- 
tent authorized in paragraph (2), as their second 
duty assignment after such graduation. 

(2) The Secretary may, if the Secretary deter- 
mines that it is necessary to do so for the effi- 
cient management of officer personnel, establish 
procedures to allow up to one-half of the officers 
subject to the assignment requirement in para- 
graph (1) to be assigned to such an assignment 
as their second (rather than first) assignment 
after such graduation from a school referred to 
in paragraph (1). 

(c) Covered Schools Within the National 
Defense University. — For purposes of this sec- 
tion, a school within the National Defense Uni- 
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versity specified in this subsection is one of the 
following: 

(1) The National War College. 

(2) The Dwight D. Eisenhower School for Na- 
tional Security and Resource Strategy. 

(3) The Joint Forces Staff College. 

(d) Exception for Officers Graduating From 
Other-than-in-residence Programs. — (1) Sub- 
section (a) does not apply to an officer graduat- 
ing from a school within the National Defense 
University specified in subsection (c) following 
pursuit of a program on an other-than-in-resi- 
dence basis. 

(2) Subsection (b) does not apply with respect 
to any group of officers graduating from a 
school within the National Defense University 
specified in subsection (c) following pursuit of a 
program on an other-than-in-residence basis. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1027; amended Pub. L. 101-189, div. 
A, title XI, § 1123(c)(1), Nov. 29, 1989, 103 Stat. 
1557; Pub. L. 102-190, div. A, title IX, § 912(a), 
Dec. 5, 1991, 105 Stat. 1452; Pub. L. 103-160, div. A, 
title IX, § 933(a), Nov. 30, 1993, 107 Stat. 1735; Pub. 
L. 107-107, div. A, title X, § 1048(a)(6), Dec. 28, 
2001, 115 Stat. 1223; Pub. L. 107-314, div. A, title 
X, § 1062(a)(5), Dec. 2, 2002, 116 Stat. 2650; Pub. L. 
108-375, div. A, title V, §532(b)-(c)(2)(A), Oct. 28, 
2004, 118 Stat. 1900; Pub. L. 109-364, div. A, title 
V, §518, Oct. 17, 2006, 120 Stat. 2190; Pub. L. 
110-417, [div. A], title V, § 522(b), Oct. 14, 2008, 122 
Stat. 4445; Pub. L. 112-81, div. A, title V, §503, 
div. B, title XXVIII, § 2861(c), Dec. 31, 2011, 125 
Stat. 1388, 1701.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 112-81, § 503(a)(1), inserted 
"(or, as authorized by the Secretary in an individual 
case, to a joint assignment other than a joint duty as- 
signment)" after "to a joint duty assignment". 

Subsec. (b)(2). Pub. L. 112-81, § 503(a)(2), substituted 
"the assignment" for "the joint duty assignment" and 
"such an assignment" for "a joint duty assignment". 

Subsec. (c)(2). Pub. L. 112-81, § 2861(c), substituted 
"Dwight D. Eisenhower School for National Security 
and Resource Strategy" for "Industrial College of the 
Armed Forces". 

Subsec. (d). Pub. L. 112-81, § 503(b), added subsec. (d). 

2008— Subsecs. (a), (b)(1). Pub. L. 110-417, in subsec. 
(a), substituted "Qualified" for "Specialty" in heading 
and "designated as a joint qualified officer" for "with 
the joint specialty" in text, and, in subsec. (b)(1), sub- 
stituted "are not designated as a joint qualified offi- 
cer" for "do not have the joint specialty". 

2006— Subsecs. (a), (b)(1). Pub. L. 109-364, § 518(a)(1), 
(2)(A), substituted "a school within the National De- 
fense University specified in subsection (c)" for "a 
joint professional military education school". 

Subsec. (b)(2). Pub. L. 109-364, § 518(a)(2)(B), sub- 
stituted "a school referred to in paragraph (1)" for "a 
joint professional military education school". 

Subsec. (c). Pub. L. 109-364, § 518(b), added subsec. (c). 

2004— Pub. L. 108-375, § 532(c)(2)(A), substituted "Joint 
duty assignments after completion of joint professional 
military education" for "Education" in section catch- 
line. 

Subsec. (a). Pub. L. 108-375, § 532(c)(1)(A), (B), redesig- 
nated subsec. (d)(1) as (a), inserted heading, and struck 
out heading and text of former subsec. (a) which related 
to capstone course for new general and flag officers. 
See section 2153 of this title. 

Subsec. (b). Pub. L. 108-375, §532(c)(l)(C)-(P), redesig- 
nated subsec. (d)(2)(A) as (b)(1) and substituted "in 
paragraph (2)" for "in subparagraph (B)", redesignated 



subsec. (d)(2)(B) as (b)(2) and substituted "in paragraph 
(1)" for "in subparagraph (A)", and inserted subsec. 
heading. 

Pub. L. 108-375, § 532(b), transferred subsec. (b), relat- 
ing to joint military education schools, to section 
2152(b) of this title. 

Subsec. (c). Pub. L. 108-375, § 532(b), transferred sub- 
sec. (c), relating to other professional military edu- 
cation schools, to section 2152(c) of this title. 

Subsec. (d). Pub. L. 108-375, § 532(c)(1)(B), (C), (E), re- 
designated par. (1) as subsec. (a), redesignated subpars. 
(A) and (B) of par. (2) as pars. (1) and (2), respectively, 
of subsec. (b), and struck out heading "Post-Education 
Joint Duty Assignments". 

Subsec. (e). Pub. L. 108-375, § 532(c)(1)(A), struck out 
heading and text of subsec. (e) which related to the du- 
ration of the principal course of instruction offered at 
the Joint Forces Staff College. See section 2156 of this 
title. 

2002— Subsec. (e)(2). Pub. L. 107-314 substituted "Joint 
Forces Staff College" for "Armed Forces Staff Col- 
lege". 

2001— Subsec. (e). Pub. L. 107-107 substituted "Joint 
Forces Staff College" for "Armed Forces Staff College" 
in subsec. heading and in text of par. (1). 

1993— Subsec. (d). Pub. L. 103-160 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: "Post-Education Duty Assignments. — The Sec- 
retary of Defense shall ensure that — 

"(1) unless waived by the Secretary in an individual 
case, each officer with the joint specialty who grad- 
uates from a joint professional military education 
school shall be assigned to a joint duty assignment 
for that officer's next duty assignment; and 

"(2) a high proportion (which shall be greater than 
50 percent) of the other officers graduating from a 
joint professional military education school also re- 
ceive assignments to a joint duty assignment as their 
next duty assignment." 

1991— Subsec. (e). Pub. L. 102-190 designated existing 
provisions as par. (1) and added par. (2). 
1989— Subsec. (e). Pub. L. 101-189 added subsec. (e). 

Effective Date of 1993 Amendment 

Section 933(b) of Pub. L. 103-160 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to officers graduating 
from joint professional military education schools after 
the date of the enactment of this Act [Nov. 30, 1993]." 

Effective Date of 1991 Amendment 

Pub. L. 102-190, div. A, title IX, § 912(b), Dec. 5, 1991, 
105 Stat. 1452, as amended by Pub. L. 102-484, div. A, 
title IX, §921, Oct. 23, 1992, 106 Stat. 2473, provided that 
the amendment made by section 912(a)(2) of Pub. L. 
102-190 to this section was not to apply with respect to 
the Armed Forces Staff College until Jan. 1, 1994. 

Implementation of Subsection (e) 

Section 1123(c)(2) of Pub. L. 101-189 provided that: 
"Subsection (e) of such section, as added by paragraph 
(1), shall be implemented by the Secretary of Defense 
not later than two years after the date of the enact- 
ment of this Act [Nov. 29, 1989]." 

Education Requirements; Joint Officer 
Management Program 

Pub. L. 99-433, title IV, § 406(d), Oct. 1, 1986, 100 Stat. 
1033, provided that: 

"(1) Capstone course. — Subsection (a) of section 663 
of such title [10 U.S.C. 663(a)] (as added by section 401) 
shall apply with respect to officers selected in reports 
of officer selection boards submitted to the Secretary 
concerned after the end of the 120-day period beginning 
on the date of the enactment of this Act [Oct. 1, 1986]. 

"(2) REVIEW OF MILITARY EDUCATION SCHOOLS. — (A) 

The first review under subsections (b) and (c) of such 
section shall be completed not later than 120 days after 
the date of the enactment of this Act. The Secretary of 
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Defense shall submit to Congress a report on the re- 
sults of the review at each Department of Defense 
school not later than 60 days thereafter. 

"(B) Such subsections shall be implemented so that 
the revised curricula take effect with respect to 
courses beginning' after July 1987. 

"(3) Post-education duty assignments. — Subsection 
(d) of such section shall take effect with respect to 
classes graduating from joint professional military 
education schools after January 1987." 

§ 664. Length of joint duty assignments 

(a) General Rule. — The length of a joint duty- 
assignment — 

(1) for general and flag officers shall be not 
less than two years; and 

(2) for other officers shall be not less than 
three years. 

(b) Waiver Authority.— The Secretary of De- 
fense may waive subsection (a) in the case of 
any officer. 

(c) Initial Assignment of Officers With 
Critical Occupational Specialties.— The Sec- 
retary may for purposes of section 661(c)(1)(B) of 
this title authorize a joint duty assignment of 
less than the period prescribed by subsection (a), 
but not less than two years, without the require- 
ment for a waiver under subsection (b) in the 
case of an officer — 

(1) who has a military occupational spe- 
cialty designated under section 668(d) of this 
title as a critical occupational specialty; and 

(2) for whom such joint duty assignment is 
the initial joint duty assignment. 

(d) Exclusions From Tour Length. — The Sec- 
retary of Defense may exclude the following 
service from the standards prescribed in sub- 
section (a): 

(1) Service in a joint duty assignment in 
which the full tour of duty in the assignment 
is not completed by the officer because of — 

(A) retirement; 

(B) release from active duty; 

(C) suspension from duty under section 
155(f)(2) or 164(g) of this title; or 

(D) a qualifying reassignment from a joint 
duty assignment — 

(i) for unusual personal reasons, includ- 
ing extreme hardship and medical condi- 
tions, beyond the control of the officer or 
the armed forces; or 

(ii) to another joint duty assignment im- 
mediately after — 

(I) the officer was promoted to a higher 
grade, if the reassignment was made be- 
cause no joint duty assignment was 
available within the same organization 
that was commensurate with the offi- 
cer's new grade; or 

(II) the officer's position was elimi- 
nated in a reorganization. 

(2) Service in a joint duty assignment out- 
side the United States or in Alaska or Hawaii 
which is less than the applicable standard pre- 
scribed in subsection (a). 

(3) Service in a joint duty assignment in a 
case in which the officer's tour of duty in that 
assignment brings the officer's accrued service 
for purposes of subsection (f)(3) to the applica- 
ble standard prescribed in subsection (a). 



(e) Average Tour Lengths. — (1) The Sec- 
retary shall ensure that the average length of 
joint duty assignments during any fiscal year, 
measured by the lengths of the joint duty as- 
signments ending during that fiscal year, meets 
the standards prescribed in subsection (a). 

(2) In computing the average length of joint 
duty assignments for purposes of paragraph (1), 
the Secretary may exclude the following service: 

(A) Service described in subsection (c). 

(B) Service described in subsection (d). 

(C) Service described in subsection (f)(6). 

(f) Full Tour of Duty. — An officer shall be 
considered to have completed a full tour of duty 
in a joint duty assignment upon completion of 
any of the following: 

(1) A joint duty assignment that meets the 
standards prescribed in subsection (a). 

(2) A joint duty assignment under the cir- 
cumstances described in subsection (c). 

(3) Accrued joint experience in joint duty as- 
signments as described in subsection (g). 

(4) A joint duty assignment outside the 
United States or in Alaska or Hawaii for 
which the normal accompanied-by-dependents 
tour of duty is prescribed by regulation to be 
at least two years in length, if the officer 
serves in the assignment for a period equiva- 
lent to the accompanied-by-dependents tour 
length. 

(5) A joint duty assignment with respect to 
which the Secretary of Defense has granted a 
waiver under subsection (b), but only in a case 
in which the Secretary determines that the 
service completed by that officer in that duty 
assignment shall be considered to be a full 
tour of duty in a joint duty assignment. 

(6) A second and subsequent joint duty as- 
signment that is less than the period required 
under subsection (a), but not less than two 
years. 

(g) Accrued Joint Experience. — For the pur- 
poses of subsection (f)(3), the Secretary of De- 
fense may prescribe, by regulation, certain joint 
experience, such as temporary duty in joint as- 
signments, joint individual training, and par- 
ticipation in joint exercises, that may be aggre- 
gated to equal a full tour of duty. The Secretary 
shall prescribe the regulations with the advice 
of the Chairman of the Joint Chiefs of Staff. 

(h) Constructive Credit. — (1) The Secretary 
of Defense may accord constructive credit in the 
case of an officer (other than a general or flag 
officer) who, for reasons of military necessity, is 
reassigned from a joint duty assignment within 
60 days of meeting the tour length criteria pre- 
scribed in paragraphs (1), (2), and (4) of sub- 
section (f). The amount of constructive service 
that may be credited to such officer shall be the 
amount sufficient for the completion of the ap- 
plicable tour of duty requirement, but in no case 
more than 60 days. 

(2) For the purpose of computing under sub- 
section (e) the average length of joint duty as- 
signments during a fiscal year, the amount of 
any constructive service credited under this sub- 
section with respect to a joint duty assignment 
to be counted in that computation shall be ex- 
cluded. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1028; amended Pub. L. 100-180, div. 
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A, title XIII, § 1303(a), Dec. 4, 1987, 101 Stat. 1170; 
Pub. L. 100-456, div. A, title V, §§514, 517(b), Sept. 
29, 1988, 102 Stat. 1969, 1971; Pub. L. 104-106, div. 
A, title V, § 501(b), (e), (f), Feb. 10, 1996, 110 Stat. 
290, 292; Pub. L. 106-65, div. A, title X, § 1066(a)(5), 
Oct. 5, 1999, 113 Stat. 770; Pub. L. 107-107, div. A, 
title V, §522, Dec. 28, 2001, 115 Stat. 1097; Pub. L. 
109-364, div. A, title V, § 519(d)(1), Oct. 17, 2006, 
120 Stat. 2191; Pub. L. 110-417, [div. A], title V, 
§524, Oct. 14, 2008, 122 Stat. 4446.) 

Amendments 

2008— Subsec. (d)(1)(D). Pub. L. 110-417, § 524(a)(1), 
added subpar. (D) and struck out former subpar. (D) 
which read as follows: "a qualifying' reassignment (as 
described in subsection (g)(4))." 

Subsec. (d)(3). Pub. L. 110-417, § 524(a)(2), added par. (3) 
and struck out former par. (3) which read as follows: 
"Service In a joint duty assignment in a case in 
which — 

"(A) the officer's tour of duty in that assignment 
brings the officer's cumulative service for purposes of 
subsection (f)(3) to the applicable standard prescribed 
in subsection (a); and 

"(B) the length of time served in that assignment 
(in any case other than an assignment which is de- 
scribed in subsection (g)(4)(B)) was not less than two 
years." 

Subsec. (e)(2). Pub. L. 110-417, § 524(b), added par. (2) 
and struck out former par. (2) which read as follows: 
"In computing the average length of joint duty assign- 
ments for purposes of paragraph (1), the Secretary may 
exclude the following service: 

"(A) Service described in subsection (c), except that 
not more than 12% percent of all joint duty assign- 
ments shown on the list published pursuant to sec- 
tion 668(b)(2)(A) of this title may be so excluded In 
any year. 

"(B) Service described in subsection (d). 

"(C) Service described in subsection (f)(6), except 
that no more than 10 percent of all joint duty assign- 
ments shown on the list published pursuant to sec- 
tion 668(b)(2)(A) of this title may be so excluded in 
any year." 

Subsec. (f). Pub. L. 110-417, § 524(c), in par. (3) sub- 
stituted "Accrued joint experience" for "Cumulative 
service", in par. (4) struck out "(except that not more 
than 6 percent of all joint duty assignments may be 
considered to be under this paragraph at any time)" be- 
fore period at end, added par. (6), and struck out former 
par. (6) which read as follows "A second joint duty as- 
signment that is less than the period required under 
subsection (a), but not less than two years, without re- 
gard to whether a waiver was granted for such assign- 
ment under subsection (b).". 

Subsec. (g). Pub. L. 110-417, § 524(d), amended subsec. 
(g) generally. Prior to amendment, subsec. (g) related 
to cumulative service of an officer in joint duty assign- 
ments. 

Subsec. (h). Pub. L. 110-417, § 524(e), substituted 
"paragraphs (1), (2), and (4) of subsection (f)" for "sub- 
section (f)(1), (f)(2), (f)(4), or (g)(2)" in par. (1) and 
struck out par. (3) which read as follows: "This sub- 
section shall not apply In the case of an officer who 
serves less than 10 months in the joint duty assign- 
ment." 

Subsec. (i). Pub. L. 110-417, § 524(f), struck out subsec. 
(i) which related to joint duty credit for certain joint 
task force assignments. 

2006— Subsec. (c). Pub. L. 109-364, In introductory pro- 
visions, substituted "661(c)(1)(B)" for "661(c)(2)", redes- 
ignated pars. (2) and (3) as (1) and (2), respectively, in 
par. (1), substituted "668(d)" for "661(c)(2)", and struck 
out former par. (1) which read as follows: "who is nomi- 
nated for the joint specialty;". 

2001— Subsec. (i)(4)(E). Pub. L. 107-107, §522(1), sub- 
stituted "Except as provided in subparagraph (F), the 
joint task force" for "The joint task force". 



Subsec. (i)(4)(P). Pub. L. 107-107, §522(2), added sub- 
par. (F). 

1999— Subsec. (i)(2)(A). Pub. L. 106-65 substituted 
"February 10, 1996" for "the date of the enactment of 
this subsection" in introductory provisions. 

1996— Subsec. (e)(1). Pub. L. 104-106, § 501(f), struck out 
"(after fiscal year 1990)" after "any fiscal year". 

Subsec. (e)(2)(C). Pub. L. 104-106, § 501(e)(1), added sub- 
par. (E). 

Subsec. (f). Pub. L. 104-106, § 501(e)(2)(A), substituted 
"completion of any of the following:" for "completion 
of — " in introductory provisions. 

Subsec. (f)(1). Pub. L. 104-106, § 501(e)(2)(B), (D), sub- 
stituted "A joint duty" for "a joint duty" and "sub- 
section (a)." for "subsection (a);". 

Subsec. (f)(2). Pub. L. 104-106, § 501(e)(2)(B), (D), sub- 
stituted "A joint duty" for "a joint duty" and "sub- 
section (c)." for "subsection (c);". 

Subsec. (f)(3). Pub. L. 104-106, § 501(e)(2)(C), (D), sub- 
stituted "Cumulative" for "cumulative" and "sub- 
section (g)." for "subsection (g);". 

Subsec. (f)(4). Pub. L. 104-106, § 501(e)(2)(B), (D), sub- 
stituted "A joint duty" for "a joint duty" and "any 
time)." for "any time); or". 

Subsec. (f)(5). Pub. L. 104-106, § 501(e)(2)(B), sub- 
stituted "A joint duty" for "a joint duty". 

Subsec. (f)(6). Pub. L. 104-106, § 501(e)(2)(E), added par. 
(6). 

Subsec. (i). Pub. L. 104-106, § 501(b), added subsec. (i). 

1988— Subsec. (a)(1). Pub. L. 100-456, §514(1)(A), sub- 
stituted "two years" for "three years". 

Subsec. (a)(2). Pub. L. 100-456, §514(1)(B), substituted 
"three years" for "three and one-half years". 

Subsec. (c)(1). Pub. L. 100-456, §514(2), substituted "is" 
for "has been" and struck out "before such assignment 
begins" after "specialty". 

Subsec. (d)(2). Pub. L. 100-456, §514(3), inserted "which 
is less than the applicable standard prescribed in sub- 
section (a)" after "Hawaii". 

Subsec. (e)(2)(A). Pub. L. 100-456, § 517(b), substituted 
"12% percent" for "10 percent". 

Subsec. (f)(4), (5). Pub. L. 100-456, §514(4), added pars. 
(4) and (5). 

Subsec. (g)(3). Pub. L. 100-456, §514(5), substituted 
"shall be excluded if the officer served less than 10 
months in that assignment" for "shall be excluded — 
"(A) If the officer served less than 10 months in 
that assignment; and 

"(B) to the extent that the assignment was served 
more than eight years before the date of computation 
of the cumulative service." 

Subsec. (h). Pub. L. 100^56, §514(6), added subsec. (h). 

1987— Subsec. (b). Pub. L. 100-180 added subsec. (b) and 
struck out former subsec. (b) which read as follows: 
"The Secretary of Defense may waive subsection (a) in 
the case of any officer, but the Secretary shall ensure 
that the average length of joint duty assignments 
meets the standards prescribed in that subsection." 

Subsec. (c). Pub. L. 100-180 added subsec. (c) and 
struck out former subsec. (c), "Certain officers with 
critical combat operations skills", which read as fol- 
lows: "Joint duty assignments of less than the period 
prescribed by subsection (a), but not less than two 
years, may be authorized for the purposes of section 
661(c)(2) of this title. Such an assignment may not be 
counted for the purposes of determining the average 
length of joint duty assignments under subsection (b)." 

Subsec. (d). Pub. L. 100-180 added subsec. (d) and 
struck out former subsec. (d), "Exception", which read 
as follows: 

"(1) Subsection (a) does not apply in the case of an of- 
ficer who fails to complete a joint duty assignment as 
the result of— 

"(A) retirement; 

"(B) separation from active duty; or 
"(C) suspension from duty under section 155(f)(2) or 
164(g) of this title. 

"(2) In computing the average length of joint duty as- 
signments for purposes of this section, the Secretary of 
Defense shall exclude joint duty assignments not com- 
pleted because of a reason specified in paragraph (1)." 
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Subsecs. (e) to (g). Pub. L. 100-180 added subsecs. (e) 
to (g). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 519(e), Oct. IV, 2006, 
120 Stat. 2191, provided that: "The amendments made 
by this section [amending this section and sections 667 
and 668 of this title] shall take effect on October 1, 
2007." 

Retroactive Joint Service Credit for Duty in 
Certain Joint Task Forces 

Pub. L. 107-107, div. A, title V, §523, Dec. 28, 2001, 115 
Stat. 1097, provided that, in accordance with subsec. (i) 
of this section, the Secretary of Defense was authorized 
to award joint service credit to any officer who served 
on the staff of a United States joint task force head- 
quarters in certain operations and during certain peri- 
ods, and the Secretary was required to submit to Con- 
gress a report of the numbers, by service, grade, and op- 
eration, of the officers given joint service credit not 
later than one year after Dec. 28, 2001. 

Joint Duty Credit for Certain Duty Performed 
During Operations Desert Shield and Desert 
Storm 

Pub. L. 103-160, div. A, title IX, §932, Nov. 30, 1993, 107 
Stat. 1735, provided extension of authority until the 
end of the 90-day period beginning on Nov. 30, 1993, to 
give certain officers joint duty credit pursuant to Pub. 
L. 102-484, §933, formerly set out below. 

Pub. L. 102-484, div. A, title IX, §933, Oct. 23, 1992, 106 
Stat. 2476, as amended by Pub. L. 103-35, title II, 
§ 202(a)(9), May 31, 1993, 107 Stat. 101; Pub. L. 103-160, 
div. A, title IX, § 932(c)(1), Nov. 30, 1993, 107 Stat. 1735, 
temporarily authorized the Secretary of Defense to 
give an officer who had completed service during the 
period beginning on Aug. 2, 1990, and ending on Feb. 28, 
1991, in an assignment in the Persian Gulf combat zone, 
credit, on a case-by-case basis, for having completed a 
full tour of duty in a joint duty assignment, or credit 
countable for determining cumulative service in joint 
duty assignments, for the purposes of any provision of 
this title, notwithstanding the length of such service or 
whether that service had been within the definition of 
"joint duty assignment" in section 668 of this title, and 
provided that such authority would expire at the end of 
the six-month period beginning on Oct. 23, 1992. 

Length of Joint Duty Assignments 

Section 406(e) of Pub. L. 99^33 provided that: "Sub- 
section (a) of section 664 of title 10, United States Code 
(as added by section 401), shall apply to officers as- 
signed to joint duty assignments after the end of the 
90-day period beginning on the date of the enactment of 
this Act [Oct. 1, 1986]. In computing an average under 
subsection (b) of such section, only joint duty assign- 
ments to which such subsection applies shall be consid- 
ered." 

Waiver of Qualifications for Appointment as 
Service Chief 

For waiver of the requirements of this section for the 
length of a joint duty assignment, see section 532(c) of 
Pub. L. 99-433, formerly set out as a note under section 
3033 of this title. 

§ 665. Procedures for monitoring careers of joint 
qualified officers 

(a) Procedures— (1) The Secretary of Defense, 
with the advice of the Chairman of the Joint 
Chiefs of Staff, shall establish procedures for 
overseeing the careers of— 

(A) officers designated as a joint qualified of- 
ficer; and 

(B) other officers who serve in joint duty as- 
signments. 



(2) Such oversight shall include monitoring of 
the implementation of the career guidelines es- 
tablished under section 661(e) of this title. 

(b) Function of Joint Staff. — The Secretary 
shall take such action as necessary to enhance 
the capabilities of the Joint Staff so that it 
can — 

(1) monitor the promotions and career as- 
signments of officers designated as a joint 
qualified officer and of other officers who have 
served in joint duty assignments; and 

(2) otherwise advise the Chairman on joint 
personnel matters. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1028; amended Pub. L. 110-417, [div. 
A], title V, § 522(c)(1), (2), Oct. 14, 2008, 122 Stat. 
4445.) 

Amendments 

2008 — Pub. L. 110-417 in section catchline substituted 
"joint qualified officers" for "joint officers" and in 
subsecs. (a)(1)(A) and (b)(1) substituted "designated as 
a joint qualified officer" for "with the joint specialty". 

Transition to Joint Officer Personnel Policy 

Procedures under subsec. (a) of this section to be es- 
tablished not later than the end of the eight-month pe- 
riod beginning Oct. 1, 1986, and provisions of subsec. (b) 
of this section to be implemented not later than the 
end of such period, see section 406(c) of Pub. L. 99-433, 
set out as a note under section 661 of this title. 

§ 666. Reserve officers not on the active-duty list 

The Secretary of Defense shall establish per- 
sonnel policies emphasizing education and expe- 
rience in joint matters for reserve officers not 
on the active-duty list. Such policies shall, to 
the extent practicable for the reserve compo- 
nents, be similar to the policies provided by this 
chapter. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1028.) 

Transition to Joint Officer Personnel Policy 

Personnel policies under this section to be estab- 
lished not later than the end of the eight-month period 
beginning Oct. 1, 1986, see section 406(c) of Pub. L. 
99-433, set out as a note under section 661 of this title. 

§ 667. Annual report to Congress 

The Secretary of Defense shall include in the 
annual report of the Secretary to Congress 
under section 113(c) of this title, for the period 
covered by the report, the following information 
(which shall be shown for the Department of De- 
fense as a whole and separately for the Army, 
Navy, Air Force, and Marine Corps): 

(1)(A) The number of officers designated as a 

joint qualified officer. 

(B) The number of officers who meet the cri- 
teria for designation as a joint qualified offi- 
cer, but were not selected, together with the 
reasons why. 

(C) A comparison of the number of officers 
who were designated as a joint qualified offi- 
cer who had served in a Joint Duty Assign- 
ment List billet and completed Joint Profes- 
sional Military Education Phase II, with the 
number designated as a joint qualified officer 
based on their aggregated joint experiences 
and completion of Joint Professional Military 
Education Phase II. 
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(2) The number of officers designated as a 
joint qualified officer, shown by grade and 
branch or specialty and by education. 

(3) The promotion rate for officers des- 
ignated as a joint qualified officer, compared 
with the promotion rate for other officers con- 
sidered for promotion from within the pro- 
motion zone in the same pay grade and the 
same competitive category. A similar com- 
parison will be made for officers both below 
the promotion zone and above the promotion 
zone. 

(4) The average length of tours of duty in 
joint duty assignments — 

(A) for general and flag officers, shown 
separately for assignments to the Joint 
Staff and other joint duty assignments; and 

(B) for other officers, shown separately for 
assignments to the Joint Staff and other 
joint duty assignments. 

(5) The number of times, in the case of each 
category of exclusion, that service in a joint 
duty assignment was excluded in computing 
the average length of joint duty assignments. 

(6) (A) An analysis of the extent to which the 
Secretary of each military department is pro- 
viding officers to fill that department's share 
(as determined by law or by the Secretary of 
Defense) of Joint Staff and other joint duty 
assignments, including the reason for any sig- 
nificant failure by a military department to 
fill its share of such positions and a discussion 
of the actions being taken to correct the 
shortfall. 

(B) An assessment of the extent to which the 
Secretary of each military department is as- 
signing personnel to joint duty assignments in 
accordance with this chapter and the policies, 
procedures, and practices established by the 
Secretary of Defense under section 661(a) of 
this title. 

(7) The number of times a waiver authority 
was exercised under this chapter (or under any 
other provision of law which permits the waiv- 
er of any requirement relating to joint duty 
assignments) and in the case of each such au- 
thority — 

(A) whether the authority was exercised 
for a general or flag officer; 

(B) an analysis of the reasons for exercis- 
ing the authority; and 

(C) the number of times in which action 
was taken without exercise of the waiver au- 
thority compared with the number of times 
waiver authority was exercised (in the case 
of each waiver authority under this chapter 
or under any other provision of law which 
permits the waiver of any requirement relat- 
ing to joint duty assignments). 

(8) The number of officers in the grade of 
captain (or in the case of the Navy, lieuten- 
ant) and above certified at each level of joint 
qualification as established in regulation and 
policy by the Secretary of Defense with the 
advice of the Chairman of the Joint Chiefs of 
Staff. Such numbers shall be reported by serv- 
ice and grade of the officer. 

(9) With regard to the principal courses of 
instruction for Joint Professional Military 
Education Level II, the number of officers 
graduating from each of the following: 



(A) The Joint Forces Staff College. 

(B) The National Defense University. 

(C) Senior Service Schools. 

(10) Such other information and comparative 
data as the Secretary of Defense considers ap- 
propriate to demonstrate the performance of 
the Department of Defense and the perform- 
ance of each military department in carrying 
out this chapter. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1029; amended Pub. L. 100-180, div. 
A, title XIII, § 1304(a), Dec. 4, 1987, 101 Stat. 1172; 
Pub. L. 100-456, div. A, title V, § 512(b), Sept. 29, 
1988, 102 Stat. 1968; Pub. L. 101-189, div. A, title 
XI, § 1123(d), Nov. 29, 1989, 103 Stat. 1557; Pub. L. 
104-106, div. A, title V, § 501(c), Feb. 10, 1996, 110 
Stat. 292; Pub. L. 107-107, div. A, title V, §524, 
title X, § 1048(a)(7), Dec. 28, 2001, 115 Stat. 1098, 
1223; Pub. L. 109-364, div. A, title V, § 519(d)(2), 
Oct. 17, 2006, 120 Stat. 2191; Pub. L. 110-417, [div. 
A], title V, § 522(d), Oct. 14, 2008, 122 Stat. 4445; 
Pub. L. 111-84, div. A, title V, §503, Oct. 28, 2009, 
123 Stat. 2277.) 

Amendments 

2009— Par. (1). Pub. L. 111-84, §503(1), struck out "and 
their education and experience" after "qualified offi- 
cer" in subpar. (A) and added subpar. (C). 

Pars. (3) to (13). Pub. L. 111-84, §503(2)-(6), added par. 
(9), redesignated pars. (5), (7) to (11), and (13) as (3), (4) 
to (8), and (10), respectively, and struck out former 
pars. (3), (4), (6), and (12), which related to the number 
of officers on the active-duty list with a military occu- 
pational speciality designated as a critical occupa- 
tional speciality, the number of officers designated as 
joint qualified officer, analysis of their assignments 
after the designation, and the officers selected to at- 
tend the Joint Forces Staff College principal course of 
Instruction. 

2008— Par. (1). Pub. L. 110-417, § 522(d)(1), substituted 
"designated as a joint qualified officer" for "selected 
for the joint specialty" In subpar. (A) and "designation 
as a joint qualified officer," for "selection for the joint 
specialty" in subpar. (B). 

Par. (2). Pub. L. 110-417, § 522(d)(2), substituted "des- 
ignated as a joint qualified officer" for "with the joint 
specialty". 

Par. (3)(A), (B), (E). Pub. L. 110-417, § 522(d)(3), sub- 
stituted "designated as a joint qualified officer" for 
"selected for the joint specialty". 

Par. (4). Pub. L. 110-417, § 522(d)(4), substituted "des- 
ignated as a joint qualified officer" for "selected for 
the joint specialty" in subpar. (A), added subpar. (B), 
and struck out former subpar. (B) which read as fol- 
lows: "a comparison of the number of officers who have 
the joint specialty who qualified for the joint specialty 
under section 661(c)(1) of this title with the number of 
officers who have the joint specialty who were selected 
for the joint specialty under section 661(c)(2) of this 
title." 

Pars. (5) to (18). Pub. L. 110-417, §522(d)(5)-(7), added 
pars. (5), (6), and (11), redesignated former pars. (11), 

(12) , (14), (15), (17), and (18) as (7) to (10), (12), and (13), 
respectively, and struck out former pars. (5) to (10), 

(13) , and (16), which related to promotion rates for offi- 
cers within the promotion zone who are serving on the 
Joint Staff, officers with the joint specialty, other offi- 
cers serving in joint duty assignments, officers consid- 
ered for promotion from below the promotion zone, of- 
ficers considered for promotion from above the pro- 
motion zone, analysis of assignments after selection for 
the joint specialty, imbalances between officers serving 
in joint duty assignments or having the joint specialty 
and other officers, and the number of officers granted 
credit for service in joint duty assignments under sec- 
tion 664(i)(4)(E), (P) of this title. 
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2006— Par. (3). Pub. L. 109-364 substituted "668(d)" for 
"661(c)(2)" in introductory provisions. 

2001— Par. (1). Pub. L. 107-107, §524(1), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

Par. (2). Pub. L. 107-107, §524(2), amended par. (2) gen- 
erally. Prior to amendment, par. (2) read as follows: 
"The military occupational specialties within each of 
the armed forces that have been designated as critical 
occupational specialties under section 661(c)(2) of this 
title, separately identifying those specialties for which 
there is a severe shortage of trained officers, together 
with an explanation of how those specialties meet the 
criteria for that designation in section 661(c)(2)(B) of 
this title." 

Par. (3)(A), (B). Pub. L. 107-107, §524(3)(A), substituted 
"selected" for "nominated". 

Par. (3)(D). Pub. L. 107-107, §524(3)(B), inserted "and" 
after semicolon at end. 

Par. (3)(E), (P). Pub. L. 107-107, §524(3)(C), (D), redes- 
ignated subpar. (P) as (B) and struck out former sub- 
par. (E) which read as follows: "have been selected for 
the joint specialty; and". 

Par. (4)(A). Pub. L. 107-107, §524(4), substituted "se- 
lected" for "nominated". 

Par. (14). Pub. L. 107-107, §524(5), designated existing 
provisions as subpar. (A) and added subpar. (B). 

Par. (16). Pub. L. 107-107, §524(6), substituted "sub- 
paragraphs (E) and (F) of section 664(i)(4)" for "section 
664(i)" in introductory provisions and in subpar. (B). 

Par. (17). Pub. L. 107-107, § 1048(a)(7), substituted 
"Joint Forces Staff College" for "Armed Forces Staff 
College" in introductory provisions and in subpar. (B). 

1996— Par. (16). Pub. L. 104-106 added par. (16) and 
struck out former par. (16) which read as follows: "Dur- 
ing the period of the applicability of the first sentence 
of subparagraph (B) of section 661(d)(2) of this title, in- 
formation on critical positions not filled by officers 
with the joint specialty, including — 

"(A) a listing by organization of the joint duty as- 
signment positions which were not filled by officers 
with the joint specialty; 

"(B) an explanation of the reasons such positions 
were not filled by officers with the joint specialty, 
described by the categories of such reasons; and 

"(C) the percentage of critical joint duty assign- 
ment positions held by officers who have the joint 
specialty." 

1989— Pars. (17), (18). Pub. L. 101-189 added par. (17) 
and redesignated former par. (17) as (18). 

1988— Pars. (16), (17). Pub. L. 100-456 added par. (16) 
and redesignated former par. (16) as (17). 

1987— Par. (2). Pub. L. 100-180, § 1304(a)(1), (2), added 
par. (2) and redesignated former par. (2) as (5). 

Par. (3). Pub. L. 100-180, § 1304(a)(1), (2), added par. (3) 
and redesignated former par. (3) as (6). 

Par. (4). Pub. L. 100-180, § 1304(a)(1), (2), added par. (4) 
and redesignated former par. (4) as (7). 

Par. (5). Pub. L. 100-180, § 1304(a)(1), redesignated 
former par. (2) as (5) and former par. (5) as (8). 

Par. (6). Pub. L. 100-180, § 1304(a)(1), (3), redesignated 
former par. (3) as (6) and substituted "paragraph (5)" 
for "paragraph (2)". Former par. (6) redesignated (10). 

Par. (7). Pub. L. 100-180, § 1304(a)(1), (3), redesignated 
former par. (4) as (7) and substituted "paragraph (5)" 
for "paragraph (2)". Former par. (7) redesignated (11). 

Par. (8). Pub. L. 100-180, § 1304(a)(1), (3), redesignated 
former par. (5) as (8) and substituted "paragraph (5)" 
for "paragraph (2)". Former par. (8) redesignated (13). 

Par. (9). Pub. L. 100-180, § 1304(a)(1), (4), added par. (9) 
and redesignated former par. (9) as (14). 

Par. (10). Pub. L. 100-180, § 1304(a)(1), redesignated 
former par. (6) as (10). Former par. (10) redesignated 
(16). 

Par. (11). Pub. L. 100-180, § 1304(a)(1), redesignated 
former par. (7) as (11). 

Par. (12). Pub. L. 100-180, § 1304(a)(5), added par. (12). 

Par. (13). Pub. L. 100-180, § 1304(a)(1), (6), redesignated 
former par. (8) as (13) and substituted "paragraphs (5) 
through (9)" for "paragraphs (2) through (5)". 

Par. (14). Pub. L. 100-180, § 1304(a)(1), redesignated 
former par. (9) as (14). 



Par. (15). Pub. L. 100-180, § 1304(a)(7), added par. (15). 
Par. (16). Pub. L. 100-180, § 1304(a)(1), redesignated 
former par. (10) as (16). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2007, 
see section 519(e) of Pub. L. 109-364, set out as a note 
under section 664 of this title. 

Effective Date of 1987 Amendment 

Section 1304(b) of Pub. L. 100-180 provided that: 
"Paragraphs (3) and (4) of section 667 of title 10, United 
States Code, as added by subsection (a), shall apply 
with respect to fiscal years after fiscal year 1987." 

Additional Information To Be Included in Five An- 
nual Joint Officer Policy Reports After Novem- 
ber 30, 1993 

Pub. L. 103-160, div. A, title IX, § 931(e), Nov. 30, 1993, 
107 Stat. 1734, directed the Secretary of Defense to in- 
clude as part of the information submitted to Congress 
pursuant to this section for each of the next five years 
after Nov. 30, 1993, the degree of progress made toward 
meeting the requirements of section 619a of this title 
and the compliance achieved with each of the plans de- 
veloped pursuant to Pub. L. 103-160, § 931(d), formerly 
set out as a note under section 619a of this title. 

§ 668. Definitions 

(a) Joint Matters.— (1) In this chapter, the 
term "joint matters" means matters related to 
the achievement of unified action by integrated 
military forces in operations conducted across 
domains such as land, sea, or air, in space, or in 
the information environment, including matters 
relating to — 

(A) national military strategy; 

(B) strategic planning and contingency plan- 
ning; 

(C) command and control of operations 
under unified command; 

(D) national security planning with other 
departments and agencies of the United 
States; or 

(E) combined operations with military forces 
of allied nations. 

(2) In the context of joint matters, the term 
"integrated military forces" refers to military 
forces that are involved in the planning or exe- 
cution (or both) of operations involving partici- 
pants from — 

(A) more than one military department; or 

(B) a military department and one or more 
of the following: 

(i) Other departments and agencies of the 
United States. 

(ii) The military forces or agencies of 
other countries. 

(iii) Non-governmental persons or entities. 

(b) Joint Duty Assignment.— (1) The Sec- 
retary of Defense shall by regulation define the 
term "joint duty assignment" for the purposes 
of this chapter. That definition — 

(A) shall be limited to assignments in which 
the officer gains significant experience in 
joint matters; and 

(B) shall exclude assignments for joint train- 
ing and education, except an assignment as an 
instructor responsible for preparing and pre- 
senting courses in areas of the curricula des- 
ignated in section 2155(c) of this title as part 
of a program designated by the Secretary of 
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Defense as joint professional military edu- 
cation Phase II. 

(2) The Secretary shall publish a joint duty as- 
signment list showing — 

(A) the positions that are joint duty assign- 
ment positions under such regulation and the 
number of such positions and, of those posi- 
tions, those that are positions held by general 
or flag officers and the number of such posi- 
tions; and 

(B) of the positions listed under subpara- 
graph (A), those that are critical joint duty as- 
signment positions and the number of such po- 
sitions and, of those positions, those that are 
positions held by general or flag officers and 
the number of such positions. 

(c) Clarification of "Tour of Duty".— For 
purposes of this chapter, a tour of duty in which 
an officer serves in more than one joint duty as- 
signment without a break between such assign- 
ments shall be considered to be a single tour of 
duty in a joint duty assignment. 

(d) Critical Occupational Specialty.— (1) In 
this chapter, the term "critical occupational 
specialty" means a military occupational spe- 
cialty involving combat operations within the 
combat arms, in the case of the Army, or the 
equivalent arms, in the case of the Navy, Air 
Force, and Marine Corps, that the Secretary of 
Defense designates as critical. 

(2) At a minimum, the Secretary of Defense 
shall designate as a critical occupational spe- 
cialty under paragraph (1) any military occupa- 
tional specialty within a combat arms (or the 
equivalent) that is experiencing a severe short- 
age of trained officers in that specialty, as de- 
termined by the Secretary. 

(Added Pub. L. 99-433, title IV, § 401(a), Oct. 1, 
1986, 100 Stat. 1029; amended Pub. L. 100-180, div. 
A, title XIII, §§ 1302(c)(1), 1303(b), Dec. 4, 1987, 101 
Stat. 1170, 1172; Pub. L. 100-456, div. A, title V, 
§ 519(b), Sept. 29, 1988, 102 Stat. 1972; Pub. L. 
108-375, div. A, title V, § 534(a), (b), Oct. 28, 2004, 
118 Stat. 1901; Pub. L. 109-364, div. A, title V, 
§519(a)-(c), Oct. 17, 2006, 120 Stat. 2190, 2191; Pub. 
L. 111-383, div. A, title V, §521, Jan. 7, 2011, 124 
Stat. 4214.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383, §521(1)(A), sub- 
stituted "integrated" for "multiple" in introductory 
provisions. 

Subsec. (a)(1)(D). Pub. L. 111-383, §521(1)(B), sub- 
stituted "or" for "and". 

Subsec. (a)(2). Pub. L. 111-383, §521(2), added par. (2) 
and struck out former par. (2), which read as follows: 
"In the context of joint matters, the term 'multiple 
military forces' refers to forces that involve partici- 
pants from the armed forces and one or more of the fol- 
lowing-: 

"(A) Other departments and agencies of the United 
States. 

"(B) The military forces or agencies of other coun- 
tries. 

"(C) Non-governmental persons or entities." 
2006— Subsec. (a). Pub. L. 109-364, § 519(a), amended 
heading and text of subsec. (a) generally. Prior to 
amendment, text read as follows: "In this chapter, the 
term 'joint matters' means matters relating to the in- 
tegrated employment of land, sea, and air forces, in- 
cluding matters relating to — 

"(1) national military strategy; 



"(2) strategic planning and contingency planning; 
and 

"(3) command and control of combat operations 
under unified command." 

Subsec. (b)(1). Pub. L. 109-364, §519(b), substituted 
provisions limiting the definition of "joint duty assign- 
ment" to assignments in which the officer gains sig- 
nificant experience in joint matters and excluding as- 
signments for joint training and education, except an 
assignment as an instructor responsible for courses as 
part of a program designated as joint professional mili- 
tary education Phase II, for provisions limiting the def- 
inition of "joint duty assignment" to assignments in 
which the officer gains significant experience in joint 
matters and excluding assignments for joint training or 
joint education and assignments within an officer's 
own military department. 

Subsec. (d). Pub. L. 109-364, § 519(c), added subsec. (d). 

2004— Subsec. (b)(2). Pub. L. 108-375, § 534(a), sub- 
stituted "a joint duty assignment list" for "a list" in 
introductory provisions. 

Subsec. (c). Pub. L. 108-375, §534(b), struck out "with- 
in the same organization" before "without a break". 

1988— Subsecs. (c), (f). Pub. L. 100-456 redesignated 
subsec. (f) as (c). 

1987— Subsec. (b)(2). Pub. L. 100-180, § 1302(c)(1), in- 
serted "and, of those positions, those that are positions 
held by general or flag officers and the number of such 
positions" in subpars. (A) and (B). 

Subsec. (f). Pub. L. 100-180, § 1303(b), added subsec. (f). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2007, 
see section 519(e) of Pub. L. 109-364, set out as a note 
under section 664 of this title. 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title V, § 534(c), Oct. 28, 2004, 
118 Stat. 1901, provided that: "The amendment made by 
subsection (b) [amending this section] shall not apply 
in the case of a joint duty assignment completed by an 
officer before the date of the enactment of this Act 
[Oct. 28, 2004], except in the case of an officer who has 
continued in joint duty assignments, without a break 
in service in such assignments, between the end of such 
assignment and the date of the enactment of this Act." 

Publication of Revised Joint Duty Assignment 
List 

Pub. L. 100-180, div. A, title XIII, § 1302(c)(2), Dec. 4, 
1987, 101 Stat. 1170, directed the Secretary of Defense to 
publish a revised list under subsec. (b)(2) of this section 
not later than six months after Dec. 4, 1987, which 
would take into account the amendments to this sec- 
tion and section 661 of this title made by Pub. L. 
100-180, §1302. 

Transition to Joint Officer Personnel Policy 

The list of positions required to be published by sub- 
sec. (b)(2) of this section to be published not later than 
six months after Oct. 1, 1986, see section 406(a)(2) of 
Pub. L. 99-433, set out as a note under section 661 of 
this title. 

CHAPTER 39— ACTIVE DUTY 

See. 

671. Members not to be assigned outside United 

States before completing training. 
671a. Members: service extension during war. 
671b. Members: service extension when Congress is 

not in session. 

672. Reference to chapter 1209. 

673. Consideration of application for permanent 

change of station or unit transfer for mem- 
bers on active duty who are the victim of a 
sexual assault or related offense. 
[674 to 687. Renumbered.] 

688. Retired members: authority to order to active 

duty; duties. 
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Sec. 

688a. Retired members: temporary authority to 
order to active duty in high-demand, low- 
density assignments. 

689. Retired members: grade in which ordered to 

active duty and upon release from active 
duty. 

690. Retired members ordered to active duty: limi- 

tation on number. 

691. Permanent end strength levels to support two 

major regional contingencies. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 582(b), Dec. 31, 
2011, 125 Stat. 1432, added item 673. 

2006— Pub. L. 109-364, div. A, title VI, § 621(d)(2)(B), 
Oct. IV, 2006, 120 Stat. 2255, substituted "Retired mem- 
bers: temporary authority to order to active duty in 
high-demand, low-density assignments" for "Retired 
aviators: temporary authority to order to active duty" 
in item 688a. 

2002— Pub. L. 107-314, div. A, title V, § 503(a)(2), Dec. 2, 
2002, 116 Stat. 2530, added item 688a. 

1996— Pub. L. 104-201, div. A, title V, § 521(c), Sept. 23, 
1996, 110 Stat. 2517, added items 688, 689, and 690 and 
struck out former item 688 "Retired members". 

Pub. L. 104-106, div. A, title IV, § 401(b)(2), title XV, 
§ 1501(c)(7), Feb. 10, 1996, 110 Stat. 286, 499, struck out 
items 687 "Ready Reserve: muster duty" and 690 "Limi- 
tation on duty with Reserve Officer Training Corps 
units" and added item 691. 

1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(7), 
Oct. 5, 1994, 108 Stat. 3013, substituted "Reference to 
chapter 1209" for "Reserve components generally" in 
item 672 and struck out former items 673 to 686 and 689. 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(4)(B), 
Dec. 5, 1991, 105 Stat. 1472, substituted "Corps" for 
"Corp" in item 690. 

Pub. L. 102-25, title VII, § 701(e)(3), Apr. 6, 1991, 105 
Stat. 114, transferred item 687 "Limitation on duty 
with Reserve Officer Training Corp units" to appear 
after item 689 and redesignated that item as 690. 

1990— Pub. L. 101-510, div. A, title V, § 559(a)(2), Nov. 5, 
1990, 104 Stat. 1571, added item 687 "Limitation on duty 
with Reserve Officer Training Corp units". 

1989— Pub. L. 101-189, div. A, title V, § 502(a)(2), Nov. 
29, 1989, 103 Stat. 1436, added item 687. 

1987— Pub. L. 100-180, div. A, title XII, §1231(4), Dec. 4, 
1987, 101 Stat. 1160, amended analysis by transferring 
item 686 from the end to a position immediately below 
item 685. 

1986— Pub. L. 99-661, div. A, title IV, § 412(b)(2), Nov. 
14, 1986, 100 Stat. 3862, added item 686 at end of analysis. 

1983— Pub. L. 98-94, title X, §§ 1017(b)(4), 1021(b), Sept. 
24, 1983, 97 Stat. 669, 670, substituted "Retired mem- 
bers" for "Regular components: retired members" in 
item 688, and added item 673c. 

1980— Pub. L. 96-513, title V, §501(8), Dec 12, 1980, 94 
Stat. 2907, struck out item 687 "Non-Regulars: readjust- 
ment payment upon involuntary release from active 
duty" and added items 688 and 689. 

1979— Pub. L. 96-107, title III, § 303(a)(2), Nov. 9, 1979, 93 
Stat. 806, struck out item 686 "Reports to Congress". 

1976— Pub. L. 94-286, §1, May 14, 1976, 90 Stat. 517, 
added item 673b. 

1968— Pub. L. 90-235, § 1(a)(1)(B), Jan. 2, 1968, 81 Stat. 
753, added items 671a and 671b. 

1967— Pub. L. 90-40, §6(2), June 30, 1967, 81 Stat. 106, 
added item 673a. 

1962— Pub. L. 87-651, title I, § 102(b), Sept. 7, 1962, 76 
Stat. 508, added item 687. 

1958— Pub. L. 85-861, §1(16), Sept. 2, 1958, 72 Stat. 1441, 
added items 684 and 685. 

§671. Members not to be assigned outside United 
States before completing training 

(a) A member of the armed forces may not be 
assigned to active duty on land outside the 
United States and its territories and possessions 



until the member has completed the basic train- 
ing requirements of the armed force of which he 
is a member. 

(b) In time of war or a national emergency de- 
clared by Congress or the President, the period 
of required basic training (or its equivalent) 
may not (except as provided in subsection (c)) be 
less than 12 weeks. 

(c) (1) A period of basic training (or equivalent 
training) shorter than 12 weeks may be estab- 
lished by the Secretary concerned for members 
of the armed forces who have been credentialed 
in a medical profession or occupation and are 
serving in a health-care occupational specialty, 
as determined under regulations prescribed 
under paragraph (2). Any such period shall be es- 
tablished under regulations prescribed under 
paragraph (2) and may be established notwith- 
standing section 4(a) of the Military Selective 
Service Act (50 U.S.C. App. 454(a)). 

(2) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, shall prescribe regulations for 
the purposes of paragraph (1). The regulations 
prescribed by the Secretary of Defense shall 
apply uniformly to the military departments. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 27; Pub. L. 
94-106, title VIII, § 802(b), Oct. 7, 1975, 89 Stat. 537; 
Pub. L. 99-661, div. A, title V, §501, Nov. 14, 1986, 
100 Stat. 3863; Pub. L. 103-160, div. A, title V, 
§511, Nov. 30, 1993, 107 Stat. 1648; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


671 


50 App.:454(a) (words be- 
tween semicolon and 
proviso of 6th par.). 


June 24, 1948, ch. 625, 
§4(a) (words between 
semicolon and proviso 
of 6th par.); restated 
June 19, 1951, ch. 144, 
§l(d) (words between 
semicolon and proviso 
of 6th par.), 65 Stat. 78. 





The words "four months of basic training or its 
equivalent" are substituted for the words "the equiva- 
lent of at least four months of basic training". The 
words "who is enlisted, inducted, appointed, or ordered 
to active duty after the date of enactment of the 1951 
Amendments to the Universal Military Training and 
Service Act [June 19, 1951]" and "at any installation lo- 
cated" are omitted as surplusage. 

Amendments 

2002— Subsec. (c)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1993— Subsec. (b). Pub. L. 103-160, §511(1), inserted 
"(except as provided in subsection (c))" after "may 
not". 

Subsec. (c). Pub. L. 103-160, §511(2), added subsec. (c). 

1986 — Pub. L. 99-661 amended section generally. Prior 
to amendment, section read as follows: "No member of 
an armed force may be assigned to active duty on land 
outside the United States and its Territories and pos- 
sessions, until he has had twelve weeks of basic train- 
ing or its equivalent." 

1975 — Pub. L. 94-106 reduced minimum period of basic 
training from four months to twelve weeks. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 
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§ 671a. Members: service extension during war 

Unless terminated at an earlier date by the 
Secretary concerned, the period of active service 
of any member of an armed force is extended for 
the duration of any war in which the United 
States may be engaged and for six months there- 
after. 

(Added Pub. L. 90-235, § 1(a)(1)(A), Jan. 2, 1968, 81 
Stat. 753.) 

§671b. Members: service extension when Con- 
gress is not in session 

(a) Notwithstanding any other provision of 
law, when the President determines that the na- 
tional interest so requires, he may, if Congress 
is not in session, having adjourned sine die, au- 
thorize the Secretary of Defense to extend for 
not more than six months enlistments, appoint- 
ments, periods of active duty, periods of active 
duty for training, periods of obligated service, or 
other military status, in any component of the 
armed forces, that expire before the thirtieth 
day after Congress next convenes or reconvenes. 

(b) An extension under this section continues 
until the sixtieth day after Congress next con- 
venes or reconvenes or until the expiration of 
the period of extension specified by the Sec- 
retary of Defense, whichever occurs earlier, un- 
less sooner terminated by law or Executive 
order. 

(Added Pub. L. 90-235, § 1(a)(1)(A), Jan. 2, 1968, 81 
Stat. 753; amended Pub. L. 101-189, div. A, title 
VI, § 653(a)(3), Nov. 29, 1989, 103 Stat. 1462.) 

Amendments 

1989 — Subsec. (a). Pub. L. 101-189 substituted "armed 
forces" for "Armed Forces of the United States". 

§ 672. Reference to chapter 1209 

Provisions of law relating to service of mem- 
bers of reserve components on active duty are 
set forth in chapter 1209 of this title (beginning 
with section 12301). 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(e)(4), Oct. 5, 1994, 108 Stat. 2992.) 

Prior Provisions 

A prior section 672 was renumbered section 12301 of 
this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 673. Consideration of application for permanent 
change of station or unit transfer for mem- 
bers on active duty who are the victim of a 
sexual assault or related offense 

(a) Timely Consideration and Action.— The 
Secretary concerned shall provide for timely de- 
termination and action on an application for 
consideration of a change of station or unit 
transfer submitted by a member of the armed 
forces serving on active duty who was a victim 
of a sexual assault or other offense covered by 
section 920, 920a, or 920c of this title (article 120, 
120a, or 120c) so as to reduce the possibility of 
retaliation against the member for reporting the 
sexual assault or other offense. 



(b) Regulations. — The Secretaries of the mili- 
tary departments shall issue regulations to 
carry out this section, within guidelines pro- 
vided by the Secretary of Defense. These guide- 
lines shall provide that the application submit- 
ted by a member described in subsection (a) for 
a change of station or unit transfer must be ap- 
proved or disapproved by the member's com- 
manding officer within 72 hours of the submis- 
sion of the application. Additionally, if the ap- 
plication is disapproved by the commanding of- 
ficer, the member shall be given the opportunity 
to request review by the first general officer or 
flag officer in the chain of command of the 
member, and that decision must be made within 
72 hours of submission of the request for review. 

(Added Pub. L. 112-81, div. A, title V, § 582(a), 
Dec. 31, 2011, 125 Stat. 1432.) 

Prior Provisions 

A prior section 673 was renumbered section 12302 of 
this title. 

[§ 673a. Renumbered § 12303] 
[§ 673b. Renumbered § 12304] 
[§ 673c. Renumbered § 12305] 
[§ 674. Renumbered § 12306] 
[§ 675. Renumbered § 12307] 
[§ 676. Renumbered § 12308] 
[§ 677. Renumbered § 12309] 
[§ 678. Renumbered § 12310] 
[§ 679. Renumbered § 12311] 
[§ 680. Renumbered § 12312] 
[§ 681. Renumbered § 12313] 
[§ 682. Renumbered § 12314] 
[§ 683. Renumbered § 12315] 
[§ 684. Renumbered § 12316] 
[§ 685. Renumbered § 12317] 
[§ 686. Renumbered § 12318] 

Prior Provisions 

A prior section 686, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 32; Apr. 21, 1976, Pub. L. 94-273, §11(2), 90 Stat. 378, 
provided for an annual officer grade distribution report, 
prior to repeal by Pub. L. 96-107, title III, §303(a)(l), 
Nov. 9, 1979, 93 Stat. 806. 

[§ 687. Renumbered § 12319] 

Codification 

Another section 687 was renumbered section 12321 of 
this title. 

Prior Provisions 

A prior section 687, added Pub. L. 87-651, title I, 
§ 102(a), Sept. 7, 1962, 76 Stat. 506; amended Pub. L. 
89-718, §6, Nov. 2, 1966, 80 Stat. 1115, related to 
readjustment payment upon involuntary release of 
non-regulars from active duty, prior to repeal by Pub. 
L. 96-513, title I, § 109(a), Dec. 12, 1980, 94 Stat. 2870, ef- 
fective Sept. 15, 1981. 
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§ 688. Retired members: authority to order to ac- 
tive duty; duties 

(a) Authority. — Under regulations prescribed 
by the Secretary of Defense, a member described 
in subsection (b) may be ordered to active duty 
by the Secretary of the military department 
concerned at any time. 

(b) Covered Members. — Except as provided in 
subsection (d), subsection (a) applies to the fol- 
lowing members of the armed forces: 

(1) A retired member of the Regular Army, 
Regular Navy, Regular Air Force, or Regular 
Marine Corps. 

(2) A member of the Retired Reserve who 
was retired under section 1293, 3911, 3914, 6323, 
8911, or 8914 of this title. 

(3) A member of the Fleet Reserve or Fleet 
Marine Corps Reserve. 

(c) Duties of Member Ordered to Active 
Duty. — The Secretary concerned may, to the ex- 
tent consistent with other provisions of law, as- 
sign a member ordered to active duty under this 
section to such duties as the Secretary considers 
necessary in the interests of national defense. 

(d) Exclusion of Officers Retired on Selec- 
tive Early Retirement Basis. — The following 
officers may not be ordered to active duty under 
this section: 

(1) An officer who retired under section 638 
of this title. 

(2) An officer who — 

(A) after having been notified that the offi- 
cer was to be considered for early retirement 
under section 638 of this title by a board con- 
vened under section 611(b) of this title and 
before being considered by that board, re- 
quested retirement under section 3911, 6323, 
or 8911 of this title; and 

(B) was retired pursuant to that request. 

(e) Limitation of Period of Recall Serv- 
ice. — (1) A member ordered to active duty under 
subsection (a) may not serve on active duty pur- 
suant to orders under that subsection for more 
than 12 months within the 24 months following 
the first day of the active duty to which ordered 
under that subsection. 

(2) Paragraph (1) does not apply to the follow- 
ing officers: 

(A) A chaplain who is assigned to duty as a 
chaplain for the period of active duty to which 
ordered. 

(B) A health care professional (as character- 
ized by the Secretary concerned) who is as- 
signed to duty as a health care professional for 
the period of active duty to which ordered. 

(C) An officer assigned to duty with the 
American Battle Monuments Commission for 
the period of active duty to which ordered. 

(D) An officer who is assigned to duty as a 
defense attache or service attache for the pe- 
riod of active duty to which ordered. 

(f) Waiver for Periods of War or National 
Emergency. — Subsections (d) and (e) do not 
apply in time of war or of national emergency 
declared by Congress or the President. 

(Added Pub. L. 104-201, div. A, title V, § 521(a), 
Sept. 23, 1996, 110 Stat. 2515; amended Pub. L. 
105-85, div. A, title V, §502, Nov. 18, 1997, 111 
Stat. 1724; Pub. L. 107-107, div. A, title V, § 509(a), 
Dec. 28, 2001, 115 Stat. 1091.) 



Prior Provisions 

A prior section 688, added Pub. L. 96-513, title I, §106, 
Dec. 12, 1980, 94 Stat. 2868; amended Pub. L. 98-94, title 
X, §1017(b)(l)-(3), Sept. 24, 1983, 97 Stat. 669; Pub. L. 
99-145, title V, §516, Nov. 8, 1985, 99 Stat. 630; Pub. L. 
102-190, div. A, title V, § 506(a), Dec. 5, 1991, 105 Stat. 
1359; Pub. L. 103-160, div. A, title V, §563, Nov. 30, 1993, 
107 Stat. 1669, provided that certain retired members of 
the armed forces could be ordered to active duty, prior 
to repeal by Pub. L. 104-201, div. A, title V, § 521(a), (b), 
Sept. 23, 1996, 110 Stat. 2515, 2517, effective Sept. 30, 1997. 
See sections 688 to 690 of this title. 

Amendments 

2001— Subsec. (e)(2)(D). Pub. L. 107-107 added subpar. 
(D). 

1997 — Subsec. (e). Pub. L. 105-85 designated existing 
provisions as par. (1) and added par. (2). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 509(c), Dec. 28, 2001, 
115 Stat. 1091, provided that: "The amendments made 
by subsections (a) and (b) [amending this section and 
section 690 of this title] shall apply with respect to offi- 
cers serving on active duty as a defense attache or serv- 
ice attache on or after the date of the enactment of 
this Act [Dec. 28, 2001]." 

Effective Date 

Section 521(b) of Pub. L. 104-201 provided that: "The 
amendments made by this section [enacting this sec- 
tion and sections 689 and 690 of this title, amending sec- 
tion 6151 of this title, and repealing former section 688 
of this title] shall take effect on September 30, 1997." 

§ 688a. Retired members: temporary authority to 
order to active duty in high-demand, low- 
density assignments 

(a) Authority. — The Secretary of a military 
department may order to active duty a retired 
member who agrees to serve on active duty in an 
assignment intended to alleviate a high-demand, 
low-density military capability or in any other 
specialty designated by the Secretary as critical 
to meet wartime or peacetime requirements. 
Any such order may be made only with the con- 
sent of the member ordered to active duty and 
in accordance with an agreement between the 
Secretary and the member. 

(b) Duration.— The period of active duty of a 
member under an order to active duty under 
subsection (a) shall be specified in the agree- 
ment entered into under that subsection. 

(c) Limitation.— No more than a total of 1,000 
members may be on active duty at any time 
under subsection (a). 

(d) Relationship to Other Authority.— The 
authority to order a retired member to active 
duty under this section is in addition to the au- 
thority under section 688 of this title or any 
other provision of law authorizing the Secretary 
concerned to order a retired member to active 
duty. 

(e) Inapplicability of Certain Provisions.— 
Retired members ordered to active duty under 
subsection (a) shall not be counted for purposes 
of section 688 or 690 of this title. 

(f) Expiration of Authority.— A retired mem- 
ber may not be ordered to active duty under this 
section after December 31, 2011. 

(g) High-Demand, Low-Density Military Ca- 
pability Defined. — In this section, the term 
"high-demand, low-density military capability" 
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means a combat, combat support or service sup- 
port capability, unit, system, or occupational 
specialty that the Secretary of Defense deter- 
mines has funding, equipment, or personnel lev- 
els that are substantially below the levels re- 
quired to fully meet or sustain actual or ex- 
pected operational requirements set by regional 
commanders. 

(Added Pub. L. 107-314, div. A, title V, § 503(a)(1), 
Dec. 2, 2002, 116 Stat. 2530; amended Pub. L. 
109-364, div. A, title VI, § 621(b), (d)(2)(A), Oct. 17, 
2006, 120 Stat. 2254, 2255; Pub. L. 111-383, div. A, 
title V, § 531(a), Jan. 7, 2011, 124 Stat. 4215.) 

Amendments 

2011— Subsec. (f). Pub. L. 111-383 substituted "Decem- 
ber 31, 2011" for "December 31, 2010". 

2006— Pub. L. 109-364, § 621(d)(2)(A), substituted "Re- 
tired members: temporary authority to order to active 
duty in high-demand, low-density assignments" for 
"Retired aviators: temporary authority to order to ac- 
tive duty" in section catchline. 

Subsec. (a). Pub. L. 109-364, § 621(b)(1), in first sen- 
tence, substituted "The Secretary of a military depart- 
ment may order to active duty a retired member who 
agrees to serve on active duty in an assignment in- 
tended to alleviate a high-demand, low-density mili- 
tary capability or in any other specialty designated by 
the Secretary as critical to meet wartime or peacetime 
requirements" for "The Secretary of a military depart- 
ment may order to active duty a retired officer having 
expertise as an aviator to fill staff positions normally 
filled by aviators on active duty" and, in second sen- 
tence, substituted "member" for "officer" in two 
places. 

Subsec. (b). Pub. L. 109-364, § 621(b)(2), substituted "a 
member" for "an officer". 

Subsec. (c). Pub. L. 109-364, § 621(b)(3), substituted 
"1,000 members" for "500 officers". 

Subsec. (d). Pub. L. 109-364, § 621(b)(4), substituted 
"member to active duty under" for "officer to active 
duty under". 

Subsec. (e). Pub. L. 109-364, § 621(b)(5), substituted 
"Retired members" for "Officers". 

Subsec. (f). Pub. L. 109-364, § 621(b)(6), substituted "A 
retired member" for "An officer" and "December 31, 
2010" for "September 30, 2008". 

Subsec. (g). Pub. L. 109-364, § 621(b)(7), added subsec. 
(g). 

Transition Provision 

Pub. L. 107-314, div. A, title V, § 503(c), Dec. 2, 2002, 116 
Stat. 2531, provided that: "Any officer ordered to active 
duty under section 501 of the National Defense Author- 
ization Act for Fiscal Year 2000 (Public Law 106-65; 113 
Stat. 589) who continues on active duty under such 
order to active duty after the date of the enactment of 
this Act [Dec. 2, 2002] shall be counted for purposes of 
the limitation under subsection (c) of section 688a of 
title 10, United States Code, as added by subsection 
(a)." 

§689. Retired members: grade in which ordered 
to active duty and upon release from active 
duty 

(a) General Rule for Grade in Which Or- 
dered to Active Duty. — Except as provided in 
subsections (b) and (c), a retired member ordered 
to active duty under section 688 or 688a of this 
title shall be ordered to active duty in the mem- 
ber's retired grade. 

(b) Members Retired in 0-9 and O-10 
Grades. — A retired member ordered to active 
duty under section 688 or 688a of this title whose 
retired grade is above the grade of major general 



or rear admiral shall be ordered to active duty 
in the highest permanent grade held by such 
member while serving on active duty. 

(c) Members Who Previously Served in 
Grade Higher Than Retired Grade. — (1) A re- 
tired member ordered to active duty under sec- 
tion 688 or 688a of this title who has previously 
served on active duty satisfactorily, as deter- 
mined by the Secretary of the military depart- 
ment concerned, in a grade higher than that 
member's retired grade may be ordered to active 
duty in the highest grade in which the member 
had so served satisfactorily, except that such a 
member may not be so ordered to active duty in 
a grade above major general or rear admiral. 

(2) A retired member ordered to active duty in 
a grade that is higher than the member's retired 
grade pursuant to subsection (a) shall be treated 
for purposes of section 690 of this title as if the 
member was promoted to that higher grade 
while on that tour of active duty. 

(3) If, upon being released from that tour of ac- 
tive duty, such a retired member has served on 
active duty satisfactorily, as determined by the 
Secretary concerned, for not less than a total of 
36 months in a grade that is a higher grade than 
the member's retired grade, the member is enti- 
tled to placement on the retired list in that 
grade. 

(d) Grade Upon Release Prom Active Duty. — 
A member ordered to active duty under section 
688 or 688a of this title who, while on active 
duty, is promoted to a grade that is higher than 
that member's retired grade is entitled, upon 
that member's release from that tour of active 
duty, to placement on the retired list in the 
highest grade in which the member served on ac- 
tive duty satisfactorily, as determined by the 
Secretary of the military department concerned, 
for not less than six months. 

(Added Pub. L. 104-201, div. A, title V, § 521(a), 
Sept. 23, 1996, 110 Stat. 2516; amended Pub. L. 
107-314, div. A, title V, § 503(b)(1), Dec. 2, 2002, 116 
Stat. 2531.) 

Prior Provisions 

A prior section 689 was renumbered section 12320 of 
this title. 

Provisions similar to those in this section were con- 
tained in section 688(b) and (d) of this title prior to re- 
peal by Pub. L. 104-201, § 521(a). 

Amendments 

2002— Subsecs. (a), (b), (c)(1), (d). Pub. L. 107-314 in- 
serted "or 688a" after "section 688". 

Effective Date 

Section effective Sept. 30, 1997, see section 521(b) of 
Pub. L. 104-201, set out as a note under section 688 of 
this title. 

Applicability 

Pub. L. 107-314, div. A, title V, § 503(b)(2), Dec. 2, 2002, 
116 Stat. 2531, provided that: "The provisions of section 
689(d) of title 10, United States Code, shall apply with 
respect to an officer ordered to active duty under sec- 
tion 501 of the National Defense Authorization Act for 
Fiscal Year 2000 (Public Law 106-65; 113 Stat. 589) before 
the date of the enactment of this Act [Dec. 2, 2002] in 
the same manner as such provisions apply to an officer 
ordered to active duty under section 688 of such title." 
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§ 690. Retired members ordered to active duty: 
limitation on number 

(a) General and Flag Officers.— Not more 
than 15 retired general officers of the Army, Air 
Force, or Marine Corps, and not more than 15 re- 
tired flag officers of the Navy, may be on active 
duty at any one time. For the purposes of this 
subsection a retired officer ordered to active 
duty for a period of 60 days or less is not count- 
ed. 

(b) Limitation by Service.— (1) Not more than 
25 officers of any one armed force may be serv- 
ing on active duty concurrently pursuant to or- 
ders to active duty issued under section 688 of 
this title. 

(2) In the administration of paragraph (1), the 
following officers shall not be counted: 

(A) A chaplain who is assigned to duty as a 
chaplain for the period of active duty to which 
ordered. 

(B) A health care professional (as character- 
ized by the Secretary concerned) who is as- 
signed to duty as a health care professional for 
the period of the active duty to which ordered. 

(C) Any officer assigned to duty with the 
American Battle Monuments Commission for 
the period of active duty to which ordered. 

(D) Any member of the Retiree Council of 
the Army, Navy, or Air Force for the period on 
active duty to attend the annual meeting of 
the Retiree Council. 

(E) An officer who is assigned to duty as a 
defense attache or service attache for the pe- 
riod of active duty to which ordered. 

(c) Waiver for Periods of War or National 
Emergency. — Subsection (a) does not apply in 
time of war or of national emergency declared 
by Congress or the President after November 30, 
1980. Subsection (b) does not apply in time of 
war or of national emergency declared by Con- 
gress or the President. 

(Added Pub. L. 104-201, div. A, title V, § 521(a), 
Sept. 23, 1996, 110 Stat. 2516; amended Pub. L. 
106-65, div. A, title V, §507, Oct. 5, 1999, 113 Stat. 
591; Pub. L. 107-107, div. A, title V, § 509(b), Dec. 
28, 2001, 115 Stat. 1091.) 

Prior Provisions 

A prior section 690 was renumbered section 12321 of 
this title. 

Provisions similar to those in subsecs. (a) and (c) of 
this section were contained in section 688(c) of this 
title prior to repeal by Pub. L. 104-201, § 521(a). 

Amendments 

2001— Subsec. (b)(2)(E). Pub. L. 107-107 added subpar. 
(E). 

1999— Subsec. (b)(2)(D). Pub. L. 106-65 added subpar. 
(IN- 
EFFECTIVE Date of 2001 Amendment 

Amendment by Pub. L. 107-107 applicable with re- 
spect to officers serving on active duty as a defense 
attache or service attache on or after Dec. 28, 2001, see 
section 509(c) of Pub. L. 107-107, set out as a note under 
section 688 of this title. 

Effective Date 

Section effective Sept. 30, 1997, see section 521(b) of 
Pub. L. 104-201, set out as a note under section 688 of 
this title. 



§ 691. Permanent end strength levels to support 
two major regional contingencies 

(a) The end strengths specified in subsection 
(b) are the minimum strengths necessary to en- 
able the armed forces to fulfill a national de- 
fense strategy calling for the United States to 
be able to successfully conduct two nearly si- 
multaneous major regional contingencies. 

(b) Unless otherwise provided by law, the num- 
ber of members of the armed forces (other than 
the Coast Guard) on active duty at the end of 
any fiscal year shall be not less than the follow- 
ing: 

(1) For the Army, 547,400. 

(2) For the Navy, 325,700. 

(3) For the Marine Corps, 202,100. 

(4) For the Air Force, 332,800. 

(c) The budget for the Department of Defense 
for any fiscal year as submitted to Congress 
shall include amounts for funding for each of the 
armed forces (other than the Coast Guard) at 
least in the amounts necessary to maintain the 
active duty end strengths prescribed in sub- 
section (b), as in effect at the time that such 
budget is submitted. 

(d) No funds appropriated to the Department 
of Defense may be used to implement a reduc- 
tion of the active duty end strength for any of 
the armed forces (other than the Coast Guard) 
for any fiscal year below the level specified in 
subsection (b) unless the reduction in end 
strength for that armed force for that fiscal 
year is specifically authorized by law. 

[(e) Repealed. Pub. L. 107-314, div. A, title IV, 
§ 402(b), Dec. 2, 2002, 116 Stat. 2525.] 

(f) The number of members of the armed forces 
on active duty shall be counted for purposes of 
this section in the same manner as applies under 
section 115(a)(1) of this title. 

(Added Pub. L. 104-106, div. A, title IV, § 401(b)(1), 
Feb. 10, 1996, 110 Stat. 285; amended Pub. L. 
104-201, div. A, title IV, §402, Sept. 23, 1996, 110 
Stat. 2503; Pub. L. 105-85, div. A, title IV, §402, 
Nov. 18, 1997, 111 Stat. 1719; Pub. L. 105-261, div. 
A, title IV, § 402(a), (b), Oct. 17, 1998, 112 Stat. 
1995, 1996; Pub. L. 106-65, div. A, title IV, § 402(a), 
title X, § 1066(b)(1), Oct. 5, 1999, 113 Stat. 585, 772; 
Pub. L. 106-398, §1 [[div. A], title IV, §§402(a), 
403], Oct. 30, 2000, 114 Stat. 1654, 1654A-92; Pub. L. 

107- 107, div. A, title IV, §402, Dec. 28, 2001, 115 
Stat. 1069; Pub. L. 107-314, div. A, title IV, §402, 
Dec. 2, 2002, 116 Stat. 2524; Pub. L. 108-136, div. A, 
title IV, §402, Nov. 24, 2003, 117 Stat. 1450; Pub. L. 

108- 375, div. A, title IV, §402, Oct. 28, 2004, 118 
Stat. 1862; Pub. L. 109-163, div. A, title IV, §402, 
Jan. 6, 2006, 119 Stat. 3219; Pub. L. 109-364, div. A, 
title IV, §402, Oct. 17, 2006, 120 Stat. 2169; Pub. L. 

110- 181, div. A, title IV, §402, Jan. 28, 2008, 122 
Stat. 86; Pub. L. 110-417, [div. A], title IV, §402, 
Oct. 14, 2008, 122 Stat. 4428; Pub. L. 111-84, div. A, 
title IV, §402, Oct. 28, 2009, 123 Stat. 2265; Pub. L. 

111- 383, div. A, title IV, §402, Jan. 7, 2011, 124 
Stat. 4202; Pub. L. 112-81, div. A, title IV, §402, 
Dec. 31, 2011, 125 Stat. 1382.) 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 substituted "325,700" 
for "324,300" in par. (2) and "332,800" for "332,200" in 
par. (4). 

Pub. L. 111-383 substituted "324,300" for "328,800" in 
par. (2) and "332,200" for "331,700" in par. (4). 
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2009— Subsec. (b). Pub. L. 111-84 substituted "547,400" 
for "532,400" In par. (1), "328,800" for "325,300" In par. 
(2), "202,100" for "194,000" in par. (3), and "331,700" for 
"317,050" in par. (4). 

2008— Subsec. (b). Pub. L. 110-417 substituted "532,400" 
for "525,400" in par. (1), "325,300" for "328,400" in par. 
(2), "194,000" for "189,000" in par. (3), and "317,050" for 
"328,600" in par. (4). 

Pub. L. 110-181 substituted "525,400" for "502,400" in 
par. (1), "328,400" for "340,700" in par. (2), "189,000" for 
"180,000" in par. (3), and "328,600" for "334,200" in par. 
(4). 

2006— Subsec. (b)(2) to (4). Pub. L. 109-364 substituted 
"340,700" for "352,700" in par. (2), "180,000" for "179,000" 
in par. (3), and "334,200" for "357,400" in par. (4). 

Pub. L. 109-163 substituted "352,700" for "365,900" in 
par. (2), "179,000" for "178,000" in par. (3), and "357,400" 
for "359,700" in par. (4). 

2004— Subsec. (b). Pub. L. 108-375 substituted "502,400" 
for "482,400" in par. (1), "365,900" for "373,800" in par. 
(2), "178,000" for "175,000" in par. (3), and "359,700" for 
"359,300" in par. (4). 

2003— Subsec. (b)(1). Pub. L. 108-136, §402(1), sub- 
stituted "482,400" for "480,000". 

Subsec. (b)(2). Pub. L. 108-136, §402(2), substituted 
"373,800" for "375,700". 

Subsec. (b)(4). Pub. L. 108-136, §402(3), substituted 
"359,300" for "359,000". 

2002— Subsec. (b)(2) to (4). Pub. L. 107-314, § 402(a), sub- 
stituted "375,700" for "376,000" in par. (2), "175,000" for 
"172,600" in par. (3), and "359,000" for "358,800" in par. 
(4). 

Subsec. (e). Pub. L. 107-314, § 402(b), struck out subsec. 
(e) which read as follows: "For a fiscal year for which 
the active duty end strength authorized by law pursu- 
ant to section 115(a)(1)(A) of this title for any of the 
armed forces is identical to or greater than the number 
applicable to that armed force under subsection (b), the 
Secretary of Defense may reduce that number by not 
more than 0.5 percent." 

2001— Subsec. (b)(2). Pub. L. 107-107, §402(1), sub- 
stituted "376,000" for "372,000". 

Subsec. (b)(4). Pub. L. 107-107, §402(2), substituted 
"358,800" for "357,000". 

2000— Subsec. (b)(2) to (4). Pub. L. 106-398, §1 [[div. A], 
title IV, § 402(a)], substituted "372,000" for "371,781" in 
par. (2), "172,600" for "172,148" in par. (3), and "357,000" 
for "360,877" in par. (4). 

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title IV, §403], 
inserted "or greater than" after "identical to". 

1999— Subsec. (b)(2) to (4). Pub. L. 106-65, § 402(a), sub- 
stituted "371,781" for "372,696" in par. (2), "172,148" for 
"172,200" in par. (3), and "360,877" for "370,802" in par. 
(4). 

Subsec. (e). Pub. L. 106-65, § 1066(b)(1), made technical 
amendment to directory language of Pub. L. 105-261, 
§ 402(b). See 1998 Amendment note below. 

1998— Subsec. (b). Pub. L. 105-261, § 402(a), substituted 
"480,000" for "495,000" in par. (1), "372,696" for "390,802" 
in par. (2), "172,200" for "174,000" in par. (3), and 
"370,802" for "371,577" in par. (4). 

Subsec. (e). Pub. L. 105-261, § 402(b), as amended by 
Pub. L. 106-65, § 1066(b)(1), substituted "0.5 percent." for 
"1 percent or, in the case of the Army, by not more 
than 1.5 percent." 

1997— Subsec. (b)(2). Pub. L. 105-85, § 402(a)(1), sub- 
stituted "390,802" for "395,000". 

Subsec. (b)(4). Pub. L. 105-85, § 402(a)(2), substituted 
"371,577" for "381,000". 

Subsec. (e). Pub. L. 105-85, § 402(b), inserted "or, in the 
case of the Army, by not more than 1.5 percent" before 
period at end. 

1996— Subsec. (c). Pub. L. 104-201, § 402(a)(2), added 
subsec. (c) and struck out former subsec. (c) which read 
as follows: "No funds appropriated to the Department 
of Defense may be used to implement a reduction of the 
active duty end strength for any of the armed forces for 
any fiscal year below the level specified in subsection 
(b) unless the Secretary of Defense submits to Congress 
notice of the proposed lower end strength levels and a 



justification for those levels. No action may then be 
taken to implement such a reduction for that fiscal 
year until the end of the six-month period beginning on 
the date of the receipt of such notice by Congress." 

Subsec. (d). Pub. L. 104-201, § 402(a)(2), added subsec. 
(d). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 104-201, § 402(a)(1), (b), redesig- 
nated subsec. (d) as (e) and substituted "not more than 
1 percent" for "not more than 0.5 percent". Former 
subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 104-201, § 402(a)(1), redesignated 
subsec. (e) as (f). 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title IV, §402(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-92, provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on October 1, 2000." 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title IV, § 402(b), Oct. 5, 1999, 113 
Stat. 585, provided that: "The amendments made by 
subsection (a) [amending this section] shall take effect 
on October 1, 1999." 

Pub. L. 106-65, div. A, title X, § 1066(b), Oct. 5, 1999, 113 
Stat. 772, provided that the amendment made by sec- 
tion 1066(b) is effective Oct. 17, 1998, and as if included 
in the Strom Thurmond National Defense Authoriza- 
tion Act for Fiscal Year 1999, Pub. L. 105-261, as en- 
acted. 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title IV, § 402(c), Oct. 17, 1998, 
112 Stat. 1996, provided that: "The amendments made 
by this section [amending this section] shall take effect 
on October 1, 1998." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

CHAPTER 40— LEAVE 

Sec. 

701. Entitlement and accumulation. 

702. Cadets and midshipmen. 

703. Reenlistment leave. 

704. Use of leave; regulations. 

705. Rest and recuperation absence: qualified 

members extending duty at designated loca- 
tions overseas. 
705a. Rest and recuperation absence: certain mem- 
bers undergoing extended deployment to a 
combat zone. 

706. Administration of leave required to be taken. 

707. Payment upon disapproval of certain court- 

martial sentences for excess leave required 
to be taken. 

707a. Payment upon disapproval of certain board of 
inquiry recommendations for excess leave 
required to be taken. 

708. Educational leave of absence. 

709. Emergency leave of absence. 

Amendments 

2011— Pub. L. 111-383, div. A, title V, § 532(b), Jan. 7, 
2011, 124 Stat. 4216, added item 705a. 

2003— Pub. L. 108-136, div. A, title VI, § 621(b)(2), Nov. 
24, 2003, 117 Stat. 1505, struck out "enlisted" before 
"members" in item 705. 

2002— Pub. L. 107-314, div. A, title V, §§ 506(d), 572(b), 
574(b)(2)(B), Dec. 2, 2002, 116 Stat. 2536, 2558, substituted 
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"Rest and recuperation absence: qualified enlisted 
members extending duty at designated locations over- 
seas" for "Rest and recuperative absence for qualified 
enlisted members extending duty at designated loca- 
tions overseas" in item 705, added items 706, 707a, and 
709, and struck out former item 706 "Administration of 
leave required to be taken pending review of certain 
court-martial convictions". 

1984— Pub. L. 98-525, title VII, § 707(a)(2), Oct. 19, 1984, 
98 Stat. 2572, added item 708. 

1981— Pub. L. 97-81, § 2(b)(2), Nov. 20, 1981, 95 Stat. 1087, 
added items 706 and 707. 

1980— Pub. L. 96-579, § 5(b)(2), Dec. 23, 1980, 94 Stat. 
3367, added item 705. 

Pilot Programs on Career Flexibility To Enhance 
Retention op Members of the Armed Forces 

Pub. L. 110-417, [div. A], title V, §533, Oct. 14, 2008, 122 
Stat. 4449, as amended by Pub. L. 112-81, div. A, title V, 
§531, title VI, § 631(f)(4)(B), Dec. 31, 2011, 125 Stat. 1403, 
1465, provided that: 
"(a) Pilot Programs Authorized. — 

"(1) In general. — Each Secretary of a military de- 
partment may carry out pilot programs under which 
officers and enlisted members of the regular compo- 
nents of the Armed Forces under the jurisdiction of 
such Secretary may be inactivated from active duty 
in order to meet personal or professional needs and 
returned to active duty at the end of such period of 
inactivation from active duty. 

"(2) Purpose. — The purpose of the pilot programs 
under this section shall be to evaluate whether per- 
mitting Inactivation from active duty and greater 
flexibility in career paths for members of the Armed 
Forces will provide an effective means to enhance re- 
tention of members of the Armed Forces and the ca- 
pacity of the Department of Defense to respond to the 
personal and professional needs of Individual mem- 
bers of the Armed Forces. 

"(b) Limitation on Eligible Members. — A member of 
the Armed Forces is not eligible to participate in a 
pilot program under this section during any period of 
service required of the member — 

"(1) under an agreement upon entry of the member 
on active duty; or 

"(2) due to receipt by the member of a retention 
bonus as a member qualified in a critical military 
skill or assigned to a high priority unit under section 
355 of title 37, United States Code. 
"(c) limitation on Number op Participants. — Not 
more than 20 officers and 20 enlisted members of each 
Armed Force may be selected during a calendar year to 
participate in the pilot programs under this section. 

"(d) Period op Inactivation From Active Duty; Ef- 
fect of Inactivation. — 

"(1) Limitation. — The period of inactivation from 
active duty under a pilot program under this section 
of a member participating in the pilot program shall 
be such period as the Secretary of the military de- 
partment concerned shall specify in the agreement of 
the member under subsection (e), except that such pe- 
riod may not exceed three years. 

"(2) Exclusion from computation op reserve offi- 
cer's total years of service. — Any service by a Re- 
serve officer while participating in a pilot program 
under this section shall be excluded from computa- 
tion of the officer's total years of service pursuant to 
section 14706(a) of title 10, United States Code. 

"(3) Retirement and related purposes. — Any pe- 
riod of participation of a member in a pilot program 
under this section shall not count toward — 

"(A) eligibility for retirement or transfer to the 
Ready Reserve under either chapter 571 or 1223 of 
title 10, United States Code; or 

"(B) computation of retired or retainer pay under 
chapter 71 or 1223 of title 10, United States Code. 
"(e) Agreement. — Each member of the Armed Forces 
who participates in a pilot program under this section 
shall enter Into a written agreement with the Sec- 
retary of the military department concerned under 
which agreement that member shall agree as follows: 



"(1) To accept an appointment or enlist, as applica- 
ble, and serve In the Ready Reserve of the Armed 
Force concerned during the period of the member's 
inactivation from active duty under the pilot pro- 
gram. 

"(2) To undergo during the period of the inactiva- 
tion of the member from active duty under the pilot 
program such inactive duty training as the Secretary 
concerned shall require in order to ensure that the 
member retains proficiency, at a level determined by 
the Secretary concerned to be sufficient, in the mem- 
ber's military skills, professional qualifications, and 
physical readiness during the inactivation of the 
member from active duty. 

"(3) Following completion of the period of the inac- 
tivation of the member from active duty under the 
pilot program, to serve two months as a member of 
the Armed Forces on active duty for each month of 
the period of the Inactivation of the member from ac- 
tive duty under the pilot program. 
"(f) Conditions op Release. — The Secretary of De- 
fense shall issue regulations specifying the guidelines 
regarding the conditions of release that must be consid- 
ered and addressed in the agreement required by sub- 
section (e). At a minimum, the Secretary shall pre- 
scribe the procedures and standards to be used to in- 
struct a member on the obligations to be assumed by 
the member under paragraph (2) of such subsection 
while the member is released from active duty. 

"(g) Order to Active Duty. — Under regulations pre- 
scribed by the Secretary of the military department 
concerned, a member of the Armed Forces participat- 
ing in a pilot program under this section may, in the 
discretion of such Secretary, be required to terminate 
participation in the pilot program and be ordered to ac- 
tive duty. 
"(h) Pay and Allowances. — 

"(1) Basic pay. — During each month of participa- 
tion in a pilot program under this section, a member 
who participates in the pilot program shall be paid 
basic pay in an amount equal to two-thirtieths of the 
amount of monthly basic pay to which the member 
would otherwise be entitled under section 204 of title 
37, United States Code, as a member of the uniformed 
services on active duty in the grade and years of serv- 
ice of the member when the member commences par- 
ticipation in the pilot program. 

"(2) Prohibition on receipt of special and incen- 
tive pays. — 

"(A) Prohibition on receipt during participa- 
tion. — A member who participates in a pilot pro- 
gram shall not, while participating in the pilot pro- 
gram, be paid any special or Incentive pay or bonus 
to which the member is otherwise entitled under an 
agreement under chapter 5 of title 37, United States 
Code, that is in force when the member commences 
participation in the pilot program. 

"(B) Treatment op required service. — The inac- 
tivation from active duty of a member participat- 
ing in a pilot program shall not be treated as a fail- 
ure of the member to perform any period of service 
required of the member in connection with an 
agreement for a special or incentive pay or bonus 
under chapter 5 of title 37, United States Code, that 
is in force when the member commences participa- 
tion in the pilot program. 

"(3) Revival of special pays upon return to ac- 
tive duty. — 

"(A) Revival required. — Subject to subparagraph 
(B), upon the return of a member to active duty 
after completion by the member of participation in 
a pilot program — 

"(i) any agreement entered into by the member 
under chapter 5 of title 37, United States Code, for 
the payment of a special or incentive pay or 
bonus that was in force when the member com- 
menced participation in the pilot program shall 
be revived, with the term of such agreement after 
revival being the period of the agreement remain- 
ing to run when the member commenced partici- 
pation in the pilot program; and 
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"(il) any special or Incentive pay or bonus shall 
be payable to the member in accordance with the 
terms of the agreement concerned for the term 
specified in clause (i). 
"(B) Limitations. — 

"(i) Limitation at time of return to active 
duty. — Subparagraph (A) shall not apply to any 
special or incentive pay or bonus otherwise cov- 
ered by that subparagraph with respect to a mem- 
ber if, at the time of the return of the member to 
active duty as described in that subparagraph — 
"(I) such pay or bonus is no longer authorized 

by law; or 

"(II) the member does not satisfy eligibility 
criteria for such pay or bonus as in effect at the 
time of the return of the member to active 
duty. 

"(ii) Cessation during later service. — Sub- 
paragraph (A) shall cease to apply to any special 
or incentive pay or bonus otherwise covered by 
that subparagraph with respect to a member if, 
during the term of the revived agreement of the 
member under subparagraph (A)(i), such pay or 
bonus ceases being authorized by law. 
"(C) Repayment. — A member who is ineligible for 
payment of a special or incentive pay or bonus 
otherwise covered by this paragraph by reason of 
subparagraph (B)(i)(II) shall be subject to the re- 
quirements for repayment of such pay or bonus in 
accordance with the terms of the applicable agree- 
ment of the member under chapter 5 of title 37, 
United States Code. 

"(D) Construction of required service. — Any 
service required of a member under an agreement 
covered by this paragraph after the member returns 
to active duty as described in subparagraph (A) 
shall be in addition to any service required of the 
member under an agreement under subsection (e). 
"(4) Certain travel and transportation allow- 
ances.— 

"(A) IN general. — Subject to subparagraph (B), a 
member who participates in a pilot program is enti- 
tled, while participating in the pilot program, to 
the travel and transportation allowances author- 
ized by section 474 of title 37, United States Code, 
for— 

"(i) travel performed from the member's resi- 
dence, at the time of release from active duty to 
participate in the pilot program, to the location 
in the United States designated by the member as 
his residence during the period of participation in 
the pilot program; and 

"(ii) travel performed to the member's resi- 
dence upon return to active duty at the end of the 
member's participation in the pilot program. 
"(B) Limitation. — An allowance is payable under 
this paragraph only with respect to travel of a 
member to and from a single residence, 
"(i) Promotion. — 
"(1) Officers. — 

"(A) Limitation on promotion. — An officer par- 
ticipating in a pilot program under this section 
shall not, while participating in the pilot program, 
be eligible for consideration for promotion under 
chapter 36 or 1405 of title 10, United States Code. 

"(B) Promotion and rank upon return to active 
duty. — Upon the return of an officer to active duty 
after completion by the officer of participation in a 
pilot program — 

"(i) the Secretary of the military department 
concerned shall adjust the officer's date of rank 
in such manner as the Secretary of Defense shall 
prescribe in regulations for purposes of this sec- 
tion; and 

"(ii) the officer shall be eligible for consider- 
ation for promotion when officers of the same 
competitive category, grade, and seniority are el- 
igible for consideration for promotion. 
"(2) Enlisted members. — An enlisted member par- 
ticipating in a pilot program shall not be eligible for 
consideration for promotion during the period that — 



"(A) begins on the date of the member's inactiva- 
tion from active duty under the pilot program; and 
"(B) ends at such time after the return of the 
member to active duty under the pilot program 
that the member is treatable as eligible for pro- 
motion by reason of time in grade and such other 
requirements as the Secretary of the military de- 
partment concerned shall prescribe in regulations 
for purposes of the pilot program, 
"(j) Medical and Dental Care. — A member partici- 
pating in a pilot program under this section shall, 
while participating in the pilot program, be treated as 
a member of the Armed Forces on active duty for a pe- 
riod of more than 30 days for purposes of the entitle- 
ment of the member and the member's dependents to 
medical and dental care under the provisions of chapter 
55 of title 10, United States Code, 
"(k) Reports. — 

"(1) Interim reports. — Not later than June 1 of 
2011, 2013, 2015, and 2017, the Secretary of each mili- 
tary department shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] a report on the implementation and 
current status of the pilot programs conducted by 
such Secretary under this section. 

"(2) Final report. — Not later than March 1, 2019, 
the Secretary of Defense shall submit to the congres- 
sional defense committees a report on the pilot pro- 
grams conducted under this section. 

"(3) Elements of report. — Each interim report and 
the final report under this subsection shall include 
the following: 

"(A) A description of each pilot program con- 
ducted under this section, including a description of 
the number of applicants for such pilot program 
and the criteria used to select individuals for par- 
ticipation in such pilot program. 

"(B) An assessment by the Secretary concerned of 
the pilot programs, including an evaluation of 
whether — 

"(i) the authorities of the pilot programs pro- 
vided an effective means to enhance the retention 
of members of the Armed Forces possessing criti- 
cal skills, talents, and leadership abilities; 

"(ii) the career progression in the Armed Forces 
of individuals who participate in the pilot pro- 
gram has been or will be adversely affected; and 
"(iii) the usefulness of the pilot program in re- 
sponding to the personal and professional needs of 
individual members of the Armed Forces. 
"(C) Such recommendations for legislative or ad- 
ministrative action as the Secretary concerned 
considers appropriate for the modification or con- 
tinuation of the pilot programs. 
"(Z) Duration of Program Authority. — No member 
of the Armed Forces may be released from active duty 
under a pilot program conducted under this section 
after December 31, 2015." 

[Amendment by section 631(f)(4)(B) of Pub. L. 112-81 
to section 533 of Pub. L. 110-417, set out above, was exe- 
cuted to reflect the probable intent of Congress, not- 
withstanding an error in the directory language.] 

§ 701. Entitlement and accumulation 

(a) A member of an armed force is entitled to 
leave at the rate of 2% calendar days for each 
month of active service, excluding periods of — 

(1) absence from duty without leave; 

(2) absence over leave; 

(3) confinement as the result of a sentence of 
a court-martial; and 

(4) leave required to be taken under section 
876a of this title. 

Full-time training, or other full-time duty for a 
period of more than 29 days, performed under 
section 316, 502, 503, 504, or 505 of title 32 by a 
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member of the Army National Guard of the 
United States or the Air National Guard of the 
United States in his status as a member of the 
National Guard, and for which he is entitled to 
pay, is active service for the purposes of this 
section. 

(b) Except as provided in subsections (d), (f), 
and (g), a member may not accumulate more 
than 60 days' leave. However, leave taken during 
a fiscal year may be charged to leave accumu- 
lated during that fiscal year without regard to 
this limitation. 

(c) A member who retired after August 9, 1946, 
who is continued on, or is recalled to active 
duty, may have his leave which accumulated 
during his service before retirement carried over 
to his period of service after retirement. 

(d) Notwithstanding subsection (b), during the 
period beginning on October 1, 2008, through 
September 30, 2013, a member may accumulate 
up to 75 days of leave. 

(e) Leave taken before discharge is considered 
to be active service. 

(f) (1)(A) The Secretary concerned, under uni- 
form regulations to be prescribed by the Sec- 
retary of Defense, may authorize a member de- 
scribed in subparagraph (B) who, except for this 
paragraph, would lose at the end of the fiscal 
year any accumulated leave in excess of the 
number of days of leave authorized to be accu- 
mulated under subsection (b) or (d), to retain an 
accumulated total of 120 days leave. 

(B) This subsection applies to a member who — 

(i) serves on active duty for a continuous pe- 
riod of at least 120 days in an area in which 
the member is entitled to special pay under 
section 310(a) of title 37; 

(ii) is assigned to a deployable ship or mobile 
unit or to other duty designated for the pur- 
pose of this section; or 

(iii) on or after August 29, 2005, performs 
duty designated by the Secretary of Defense as 
qualifying duty for purposes of this sub- 
section. 

(C) Except as provided in paragraph (2), leave 
in excess of the days of leave authorized to be 
accumulated under subsection (b) or (d) that are 
accumulated under this paragraph is lost unless 
it is used by the member before the end of the 
third fiscal year (or fourth fiscal year, if accu- 
mulated while subsection (d) is in effect) after 
the fiscal year in which the continuous period of 
service referred to in subparagraph (B) termi- 
nated. 

(2) Under the uniform regulations referred to 
in paragraph (1), a member of an armed force 
who serves on active duty in a duty assignment 
in support of a contingency operation during a 
fiscal year and who, except for this paragraph, 
would lose at the end of that fiscal year any ac- 
cumulated leave in excess of the number of days 
of leave authorized to be accumulated under 
subsection (b) or (d), shall be permitted to retain 
such leave until the end of the second fiscal year 
after the fiscal year in which such service on ac- 
tive duty is terminated. 

(g) A member who is in a missing status, as de- 
fined in section 551(2) of title 37, accumulates 
leave without regard to the limitations in sub- 
sections (b), (d), and (f). Notwithstanding the 



death of a member while in a missing status, he 
continues to earn leave through the date — 

(1) the Secretary concerned receives evi- 
dence that the member is dead; or 

(2) that his death is prescribed or determined 
under section 555 of title 37. 

Leave accumulated while in missing status shall 
be accounted for separately. It may not be 
taken, but shall be paid for under section 501(h) 
of title 37. However, a member whose death is 
prescribed or determined under section 555 or 556 
of title 37 may, in addition to leave accrued be- 
fore entering a missing status, accrue not more 
than 150 days' leave during the period he is in a 
missing status, unless his actual death occurs on 
a date when, had he lived, he would have ac- 
crued leave in excess of 150 days, in which event 
settlement will be made for the number of days 
accrued to the actual date of death. Leave so ac- 
crued in a missing status shall be accounted for 
separately and paid for under the provisions of 
section 501 of title 37. 

(h) A member who has taken leave in excess of 
that authorized by this section and who is being 
discharged or released from active duty for the 
purpose of accepting an appointment or a war- 
rant in an armed force, or of entering into an en- 
listment or an extension of an enlistment in an 
armed force, may elect to have excess leave of 
up to 30 days or the maximum number of days of 
leave that could be earned in the new term of 
service, whichever is less, carried over to that 
new term of service to count against leave that 
will accrue on the new term of service. A mem- 
ber shall be required, at the time of his dis- 
charge or release from active duty, to pay for 
excess leave not carried over under this sub- 
section. 

(i) (l) Under regulations prescribed by the Sec- 
retary of Defense, a member of the armed forces 
adopting a child in a qualifying child adoption is 
allowed up to 21 days of leave in a calendar year 
to be used in connection with the adoption. 

(2) For the purpose of this subsection, an adop- 
tion of a child by a member is a qualifying child 
adoption if the member is eligible for reimburse- 
ment of qualified adoption expenses for such 
adoption under section 1052 of this title. 

(3) In the event that two members of the 
armed forces who are married to each other 
adopt a child in a qualifying child adoption, 
only one such member shall be allowed leave 
under this subsection. 

(4) Leave under paragraph (1) is in addition to 
other leave provided under other provisions of 
this section. 

(j)(l) Under regulations prescribed by the Sec- 
retary concerned, a married member of the 
armed forces on active duty whose wife gives 
birth to a child shall receive 10 days of leave to 
be used in connection with the birth of the 
child. 

(2) Leave under paragraph (1) is in addition to 
other leave authorized under this section. 

(k) A member of a reserve component who ac- 
cumulates leave during a period of active serv- 
ice may carry over any leave so accumulated to 
the member's next period of active service, sub- 
ject to the accumulation limits in subsections 
(b), (d), and (f), without regard to separation or 
release from active service if the separation or 
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release is under honorable conditions. The tak- 
ing of leave carried over under this subsection 
shall be subject to the provisions of this section. 

(Added Pub. L. 87-649, §3(1), Sept. 7, 1962, 76 Stat. 
492; amended Pub. L. 89-151, §3, Aug. 28, 1965, 79 
Stat. 586; Pub. L. 90-245, §1, Jan. 2, 1968, 81 Stat. 
782; Pub. L. 92-596, §1, Oct. 27, 1972, 86 Stat. 1317; 
Pub. L. 96-579, §10, Dec. 23, 1980, 94 Stat. 3368; 
Pub. L. 97-81, §2(a), Nov. 20, 1981, 95 Stat. 1085; 
Pub. L. 98-94, title X, § 1031(a), Sept. 24, 1983, 97 
Stat. 671; Pub. L. 98-525, title XIV, §1405(18), Oct. 
19, 1984, 98 Stat. 2622; Pub. L. 99-661, div. A, title 
V, § 506(a), Nov. 14, 1986, 100 Stat. 3864; Pub. L. 
102-190, div. A, title VI, §638, Dec. 5, 1991, 105 
Stat. 1384; Pub. L. 108-136, div. A, title V, § 542(a), 
Nov. 24, 2003, 117 Stat. 1478; Pub. L. 109-163, div. 
A, title V, § 593(a), title VI, §682, Jan. 6, 2006, 119 
Stat. 3280, 3321; Pub. L. 110-181, div. A, title V, 
§551(a)-(c), Jan. 28, 2008, 122 Stat. 117; Pub. L. 
110-417, [div. A], title V, § 532(a), Oct. 14, 2008, 122 
Stat. 4449; Pub. L. 111-84, div. A, title V, §504, 
Oct. 28, 2009, 123 Stat. 2277; Pub. L. 111-383, div. 
A, title V, § 516(a), Jan. 7, 2011, 124 Stat. 4213.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


701(a) 

701(b) 
701(c) 
701(d) 
701(e) 


37:31a(a) (1st, 2d, and last 

sentences). 
37:31a(b) (less proviso). 
37:31a(a) (8th sentence). 
37:31a(a) (3d sentence). 
37:31a(a) (9th sentence). 


Aug. 9, 1946, ch. 931, §3(a) 
(less 4th, 5th, 6th, and 
7th sentences), (b) (less 
proviso). 60 Stat. 963; 
Sept. 23, 1950, ch. 998, 
§1, 64 Stat. 978; Aug. 10. 
1956. ch. 1041. §23, 70A, 
Stat. 630. 



In subsection (a), the 2d sentence of section 31a(a) of 
existing title 37 is omitted as inconsistent with sub- 
section (b). 

In subsection (b), the words "(other than a member 
on terminal leave on September 1, 1946)" and "at any 
time after August 31, 1946" are omitted as executed. 
The words "or regulation" are omitted, since a regula- 
tion cannot override a statute. The words "or have to 
his credit" are omitted as surplusage. 

In subsections (b) and (c), the word "accrued" is 
omitted as covered by the word "accumulated". 

In subsection (e), the words "before or after August 9, 
1946" and section 31a(a) (words after semicolon in 9th 
sentence) of existing title 37 are omitted as executed. 

Amendments 

2011— Subsec. (k). Pub. L. 111-383 added subsec. (k). 

2009— Subsec. (d). Pub. L. 111-84 substituted "Septem- 
ber 30, 2013" for "December 31, 2010". 

2008— Subsec. (b). Pub. L. 110-181, § 551(a)(1), sub- 
stituted "subsections (d), (f), and (g)" for "subsection 
(f) and subsection (g)". 

Subsec. (d). Pub. L. 110-181, § 551(a)(2), added subsec. 
(d). 

Subsec. (f)(1)(A). Pub. L. 110-181, § 551(b)(1), sub- 
stituted "at the end of the fiscal year any accumulated 
leave in excess of the number of days of leave author- 
ized to be accumulated under subsection (b) or (d)" for 
"any accumulated leave in excess of 60 days at the end 
of the fiscal year". 

Subsec. (f)(1)(C). Pub. L. 110-181, § 551(b)(2), sub- 
stituted "the days of leave authorized to be accumu- 
lated under subsection (b) or (d) that are" for "60 days" 
and inserted "(or fourth fiscal year, If accumulated 
while subsection (d) Is in effect)" after "third fiscal 
year". 

Subsec. (f)(2). Pub. L. 110-181, § 551(b)(3), substituted 
"except for this paragraph, would lose at the end of 
that fiscal year any accumulated leave in excess of the 
number of days of leave authorized to be accumulated 
under subsection (b) or (d), shall be permitted to retain 



such leave until the end of the second fiscal year after 
the fiscal year in which such service on active duty is 
terminated" for "except for this paragraph — 

"(A) would lose any accumulated leave in excess of 
60 days at the end of that fiscal year, shall be per- 
mitted to retain such leave (not to exceed 90 days) 
until the end of the succeeding fiscal year; or 

"(B) would lose any accumulated leave in excess of 
60 days at the end of the succeeding fiscal year (other 
than by reason of subparagraph (A)), shall be per- 
mitted to retain such leave (not to exceed 90 days) 
until the end of the next succeeding fiscal year." 
Subsec. (g). Pub. L. 110-181, § 551(c), substituted "limi- 
tations in subsections (b), (d), and (f)" for "60-day limi- 
tation in subsection (b) and the 90-day limitation in 
subsection (f)" in Introductory provisions. 
Subsec. (j). Pub. L. 110-417 added subsec. (j). 
2006— Subsec. (f)(1)(B). Pub. L. 109-163, §682, amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: "This subsection applies to a member 
who serves on active duty for a continuous period of at 
least 120 days — 

"(i) in an area in which the member is entitled to 
special pay under section 310(a) of title 37; or 

"(ii) while assigned to a deployable ship or mobile 
unit or to other duty comparable to that specified in 
clause (i) that is designated for the purpose of this 
subsection." 

Subsec. (i). Pub. L. 109-163, § 593(a), added subsec. (i). 

2003— Subsec. (f)(1). Pub. L. 108-136 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"Under uniform regulations to be prescribed by the 
Secretary concerned, and approved by the Secretary of 
Defense, a member who serves on active duty for a con- 
tinuous period of at least 120 days in an area in which 
he is entitled to special pay under section 310(a) of title 
37 or a member assigned to a deployable ship, mobile 
unit, or to other duty designated for the purpose of this 
section, may accumulate 90 days' leave. Except as pro- 
vided in paragraph (2), leave in excess of 60 days accu- 
mulated under this subsection is lost unless it is used 
by the member before the end of the third fiscal year 
after the fiscal year in which the service terminated." 

1991— Subsec. (f). Pub. L. 102-190 designated existing 
provisions as par. (1), substituted "Except as provided 
In paragraph (2), leave" for "Leave" in last sentence, 
and added par. (2). 

1986— Subsec. (h). Pub. L. 99-661 added subsec. (h). 

1984— Subsec. (g). Pub. L. 98-525 substituted "60-day" 
for "sixty-day", "90-day" for "ninety-day", and "150" 
for "one hundred and fifty" in two places. 

1983— Subsec. (f). Pub. L. 98-94 substituted "the end of 
the third fiscal year" for "the end of the fiscal year". 

1981— Subsec. (a)(2). Pub. L. 97-81, § 2(a)(1), struck out 
"and" at end of par. (2). 

Subsec. (a)(3). Pub. L. 97-81, § 2(a)(2), substituted 
"; and" for a period at end of par. (3). 

Subsec. (a)(4). Pub. L. 97-81, §2(a)(3), added par. (4). 

1980 — Subsec. (f). Pub. L. 96-579 authorized accumula- 
tion of leave for service as a member assigned to a de- 
ployable ship, mobile unit, or to other duty designated 
for the purpose of this section. 

1972— Subsec. (b). Pub. L. 92-596, §1(1), Inserted ref- 
erence to subsec. (g). 

Subsec. (g). Pub. L. 92-596, §1(2), added subsec. (g). 

1968— Subsec. (b). Pub. L. 90-245, §1(1), Inserted ref- 
erence to subsec. (f). 

Subsec. (f). Pub. L. 90-245, §1(2), added subsec. (f). 

1965 — Subsec. (d). Pub. L. 89-151 repealed subsec. (d) 
which provided that accumulated leave did not survive 
the death of a member during active service. 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title V, §532(b), Oct. 14, 2008, 
122 Stat. 4449, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 14, 2008] 
and applies only with respect to children born on or 
after that date." 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 593(b), Jan. 6, 2006, 119 
Stat. 3281, provided that: "Subsection (1) of section 701 
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of title 10, United States Code (as added by subsection 
(a)), shall take effect on January 1, 2006, and shall 
apply only with respect to adoptions completed on or 
after that date." 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 542(b), Nov. 24, 2003, 
117 Stat. 1478, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on October 1, 2003, or the date of the enactment of this 
Act [Nov. 24, 2003], whichever is later." 

Effective Date of 1983 Amendment 

Section 1031(b)(1), (2) of Pub. L. 98-94 provided that: 
"(1) The amendment made by subsection (a) [amend- 
ing this section] shall take effect on the date of the en- 
actment of this Act [Sept. 24, 1983] and shall apply to 
leave accumulated under section 701(f) of such title 
[this title] after September 30, 1980. 

"(2) A member of the Armed Forces who was author- 
ized under section 701(f) of such title to accumulate 90 
days' leave during fiscal year 1980, 1981, or 1982 and lost 
any leave at the end of fiscal year 1981, 1982, or 1983, re- 
spectively, because of the provisions of the last sen- 
tence of such section, as in effect on the day before the 
date of the enactment of this Act, shall be credited 
with the amount of the leave lost and may retain leave 
in excess of 60 days until (A) September 30, 1984, or (B) 
the end of the third fiscal year after the year in which 
such leave was accumulated, whichever is later, but in 
no case may such a member accumulate leave in excess 
of 90 days." 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 to take effect at the end 
of the 60-day period beginning on Nov. 20, 1981, and to 
apply to each member whose sentence by court-martial 
is approved on or after Jan. 20, 1982, under section 864 
or 865 of this title by the officer exercising general 
court-martial jurisdiction under the provisions of such 
section as it existed on the day before the effective 
date of the Military Justice Act of 1983 (Pub. L. 98-209), 
or under section 860 of this title by the officer empow- 
ered to act on the sentence on or after that effective 
date, see section 7(a) and (b)(1) of Pub. L. 97-81, set out 
as an Effective Date note under section 706 of this title. 

Effective Date of 1972 Amendment 

Section 3 of Pub. L. 92-596 provided that: "The first 
and second sections of this Act [amending this section 
and section 501 of Title 37, Pay and Allowances of the 
Uniformed Services] become effective as of February 28, 
1961." 

Effective Date of 1968 Amendment 

Section 2 of Pub. L. 90-245 provided that: "Section 1 
of this Act [amending this section] applies only to ac- 
tive duty performed after January 1, 1968." 

Effective Date of 1965 Amendment 

Amendment by Pub. L. 89-151 effective only in the 
case of members who die on or after Aug. 28, 1965, see 
section 4 of Pub. L. 89-151, set out as a note under sec- 
tion 501 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date 

Section effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 



Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

Accumulation of Leave After September 30, 1980, 
Pursuant to Subsection (f) 

Pub. L. 97-39, title VII, §702, Aug. 14, 1981, 95 Stat. 943, 
provided that: "The amendment made by section 10 of 
the Military Pay and Allowances Benefits Act of 1980 
(Public Law 96-579; 94 Stat. 3368) [amending this sec- 
tion] shall apply with respect to the accumulation of 
leave by members of the Armed Forces who after Sep- 
tember 30, 1979, are assigned (1) to a deployable ship or 
mobile unit, or (2) to other duty designated after the 
date of the enactment of this Act [Aug. 14, 1981] as duty 
qualifying for the purpose of section 701(f) of title 10, 
United States Code, as amended by that amendment." 

For savings provision extending period for which cer- 
tain accrued leave under subsec. (f) of this section may 
be retained by members of Armed Forces, see section 
1115 of Pub. L. 101-510, set out as a Treatment of Accu- 
mulated Leave note under section 501 of Title 37, Pay 
and Allowances of the Uniformed Services. 

§ 702. Cadets and midshipmen 

(a) Graduation Leave. — Graduates of the 
United States Military Academy, the United 
States Naval Academy, the United States Air 
Force Academy, or the Coast Guard Academy 
who, upon graduation, are appointed in a compo- 
nent of an armed force, may, in the discretion of 
the Secretary concerned or his designated rep- 
resentative, be granted graduation leave of not 
more than 60 days. Leave granted under this 
subsection is in addition to any other leave and 
may not be deducted from or charged against 
other leave authorized by this chapter, and must 
be completed within three months of the date of 
graduation. Leave under this subsection may 
not be carried forward as credit beyond the date 
of reporting to the first permanent duty station 
or to a port of embarkation for permanent duty 
outside the United States or in Alaska or Ha- 
waii. 

(b) Involuntary Leave Without Pay for Sus- 
pended Academy Cadets and Midshipmen. — (1) 
Under regulations prescribed under subsection 
(d), the Secretary concerned may place an acad- 
emy cadet or midshipman on involuntary leave 
for any period during which the Superintendent 
of the Academy at which the cadet or mid- 
shipman is admitted has suspended the cadet or 
midshipman from duty at the Academy — 

(A) pending separation from the Academy; 

(B) pending return to the Academy to repeat 
an academic semester or year; or 

(C) for other good cause. 

(2) A cadet or midshipman placed on involun- 
tary leave under paragraph (1) is not entitled to 
any pay under section 203(c) of title 37 for the 
period of the leave. 

(3) Return of an academy cadet or midshipman 
to a pay status at the Academy concerned from 
involuntary leave status under paragraph (1) 
does not restore any entitlement of the cadet or 
midshipman to pay for the period of the involun- 
tary leave. 

(c) Inapplicable Leave Provisions.— Sections 
701, 703, and 704 of this title and subsection (a) 
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do not apply to academy cadets or midshipmen 
or cadets or midshipmen serving elsewhere in 
the armed forces. 

(d) Regulations. — The Secretary concerned, 
or his designated representative, may prescribe 
regulations relating to leave for cadets and mid- 
shipmen. 

(e) Definition. — In this section, the term 
"academy cadet or midshipman" means — 

(1) a cadet of the United States Military 
Academy; 

(2) a midshipman of the United States Naval 
Academy; 

(3) a cadet of the United States Air Force 
Academy; or 

(4) a cadet of the United States Coast Guard 
Academy. 

(Added Pub. L. 87-649, §3(1), Sept. 7, 1962, 76 Stat. 
492; amended Pub. L. 96-513, title V, §511(20), 
Dec. 12, 1980, 94 Stat. 2921; Pub. L. 103-160, div. A, 
title V, §532, Nov. 30, 1993, 107 Stat. 1657; Pub. L. 
105-261, div. A, title V, §562, Oct. 17, 1998, 112 
Stat. 2027; Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(3)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-290.) 

Historical and Revision Notes 



Revised 
section 



702(a) 



702(b) 



Source (U.S. Code) 



37:31a(o). 



37:32(f) (last 8 words). 



37:38 (less applicability 
to payment for leave). 



37:32(1) (last 8 words). 



Source (Statutes at Large) 



Aug. 9. 1946, oh. 931, 
§3(o); added June 2, 
1950. oh. 217, §1. 64 
Stat. 194. 

Aug-. 9. 1946, oh. 931, §2(f) 
(last 8 words). 60 Stat. 
963. 

Aug-. 9, 1946, oh. 931, §10 
(less applicability to 
payment for leave): 
added Aug-. 4, 1947, oh. 
475, §3 (less applicabil- 
ity to payment for 
leave), 61 Stat. 749. 

Aug. 9. 1946, oh. 931, §2(f) 
(last 8 words), 60 Stat. 
963. 



In subsection (a), the words "outside the United 
States or in Alaska or Hawaii" are substituted for the 
words "outside the continental limits of the United 
States" to conform to the interpretation of those words 
in other sections of title 10 and revised title 37. 

In subsections (a) and (b), the words ", or his des- 
ignated representative," are substituted for the last 8 
words of section 32(f) of existing title 37. 

Amendments 

2000— Subsec. (b)(2). Pub. L. 106-398 substituted "sec- 
tion 203(c)" for "section 230(c)". 

1998— Subsec. (a). Pub. L. 105-261, § 562(c)(1), inserted 
heading. 

Subsec. (b). Pub. L. 105-261, § 562(a)(3), added subsec. 
(b). Former first and second sentences of subsec. (b) re- 
designated subsecs. (c) and (d), respectively. 

Subsec. (c). Pub. L. 105-261, § 562(a)(2), (b)(1), (c)(2), re- 
designated first sentence of subsec. (b) as subsec. (c), 
inserted heading, and substituted "academy cadets or 
midshipmen" for "cadets at the United States Military 
Academy, the United States Air Force Academy, or the 
Coast Guard Academy, midshipmen at the United 
States Naval Academy,". 

Subsec. (d). Pub. L. 105-261, § 562(a)(1), (c)(3), redesig- 
nated second sentence of subsec. (b) as subsec. (d) and 
inserted heading. 

Subsec. (e). Pub. L. 105-261, § 562(b)(2), added subsec. 
(e). 

1993— Subsec. (a). Pub. L. 103-160 struck out "regular" 
before "component" in first sentence. 

1980— Subsec. (b). Pub. L. 96-513 substituted "Sections 
701, 703, and 704 of this title and subsection (a)" for 
"Sections 701, 702(a), 703, and 704 of this chapter". 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date 

Section effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 703. Reenlistment leave 

(a) Leave for not more than 90 days may be au- 
thorized, in the discretion of the Secretary con- 
cerned, or his designated representative, to a 
member of an armed force who reenlists. Leave 
authorized under this section shall be deducted 
from leave accrued during active service before 
reenlistment or charged against leave that may 
accrue during future active service, or both. 

(b) Under regulations prescribed by the Sec- 
retary of Defense, and notwithstanding sub- 
section (a), a member who is on active duty in 
an area described in section 310(a)(2) of title 37 
and who, by reenlistment, extension of enlist- 
ment, or other voluntary action, extends his re- 
quired tour of duty in that area for at least six 
months may be — 

(1) authorized not more than thirty days of 
leave, exclusive of travel time, at an author- 
ized place selected by the member; and 

(2) transported at the expense of the United 
States to and from that place. 

Leave under this subsection may not be charged 
or credited to leave that accrued or that may 
accrue under section 701 of this title. The provi- 
sions of this subsection shall be effective only in 
the case of members who extend their required 
tours of duty on or before June 30, 1973. 

(Added Pub. L. 87-649, §3(1), Sept. 7, 1962, 76 Stat. 
493; amended Pub. L. 89-735, Nov. 2, 1966, 80 Stat. 
1163; Pub. L. 90-330, June 5, 1968, 82 Stat. 170; 
Pub. L. 91-302, July 2, 1970, 84 Stat. 368; Pub. L. 
92-481, Oct. 9, 1972, 86 Stat. 795.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


703 


37:31a(a) (4th and 7th 
sentences). 

37:32(f) (last 8 words) 


Aug. 9, 1946, oh. 931, §3(a) 
(4th and 7th sen- 
tences), 60 Stat. 963. 

Aug. 9, 1946. oh. 931. §2(f) 
(last 8 words), 60 Stat. 
963. 





The 4th sentence of section 31a(a) of existing title 37 
is omitted as executed. The words ", or his designated 
representative," are substituted for the last 8 words of 
section 32(f) of existing title 37. 

Amendments 

1972— Subsec. (b). Pub. L. 92-481 substituted "June 30, 
1973" for "June 30, 1972". 
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1970— Subsec. (b). Pub. L. 91-302 substituted "June 30, 
1972" for "June 30, 1970". 

1968— Subsec. (b). Pub. L. 90-330 substituted "June 30, 
1970" for "June 30, 1968". 

1966 — Pub. L. 89-735 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date 

Section effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding- section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

§ 704. Use of leave; regulations 

(a) Under regulations prescribed by the Sec- 
retary concerned, or his designated representa- 
tive, leave may be taken by a member on a cal- 
endar-day basis as vacation or absence from 
duty with pay, annually as accruing, or other- 
wise. 

(b) Regulations prescribed under subsection (a) 
shall — 

(1) provide equal treatment of officers and 
enlisted members; 

(2) establish to the fullest extent practicable 
uniform policies for the several armed forces; 

(3) provide that leave shall be taken annu- 
ally as accruing to the extent consistent with 
military requirements and other exigencies; 
and 

(4) provide for the determination of the num- 
ber of calendar days of leave to which a mem- 
ber is entitled, including the number of cal- 
endar days of absence from duty or vacation to 
be counted or charged against leave. 

(C) FACILITATING GRANTING OF LEAVE FOR AT- 
TENDANCE at Hearings.— 

(1) Regulations.— The Secretary concerned 
shall prescribe regulations to facilitate the 
granting of leave to a member of the armed 
forces under the jurisdiction of that Secretary 
in a case in which — 

(A) the leave is needed for the member to 
attend a hearing described in paragraph (2); 

(B) the member is not serving in or with a 
unit deployed in a contingency operation; 
and 

(C) the exigencies of military service (as 
determined by the Secretary concerned) do 
not otherwise require that such leave not be 
granted. 

(2) Covered hearings.— Paragraph (1) ap- 
plies to a hearing that is conducted by a court 
or pursuant to an administrative process es- 
tablished under State law, in connection with 
a civil action — 

(A) to determine whether a member of the 
armed forces is a natural parent of a child; 
or 

(B) to determine an obligation of a mem- 
ber of the armed forces to provide child sup- 
port. 

(3) Definitions. — In this subsection: 

(A) The term "court" has the meaning 
given that term in section 1408(a) of this 
title. 

(B) The term "child support" has the 
meaning given that term in section 459(i) of 
the Social Security Act (42 U.S.C. 659(D). 

(Added Pub. L. 87-649, §3(1), Sept. 7, 1962, 76 Stat. 
493; amended Pub. L. 108-375, div. A, title X, 
§1084(k), Oct. 28, 2004, 118 Stat. 2064.) 



Historical and Revision Notes 



Revised 
section 
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704(a) 
704(b) 


37:31a(a) (5th sentence). 
37:31a(a) (6th sentence). 
37:33(e). 

37:32(f) (last 8 words). 


Aug. 9, 1946. ch. 391. 
§§3(a) (5th and 6th sen- 
tences). 4(e), 60 Stat. 
963; Aug. 4, 1947, ch. 
475. §1 (5th par.), 61 
Stat. 749. 

Aug. 9, 1946. ch. 931. §2(f) 
(last 8 words), 60 Stat. 
963. 



In subsection (a), the 1st 18 words of the 5th sentence 
of section 31a(a) of existing title 37 are omitted as exe- 
cuted. The words ", or his designated representative," 
are substituted for the last 8 words of section 32(f) of 
existing title 37. 

In subsection (b), 37:33(e) (less 1st sentence) is omit- 
ted as executed. 

Codification 

The text of section 363(b) of Pub. L. 104-193, which 
was set out as a note under this section and was trans- 
ferred to the end of this section and redesignated as 
subsec. (c), was based on Pub. L. 104-193, title III, 
§ 363(b), Aug. 22, 1996, 110 Stat. 2248, as amended by Pub. 
L. 107-296, title XVII, § 1704(e)(1)(B), Nov. 25, 2002, 116 
Stat. 2315. 

Amendments 

2004— Subsec. (c). Pub. L. 108-375, §1084(k)(l)-(3), 
transferred section 363(b) of Pub. L. 104-193 to the end 
of this section and redesignated it as subsec. (c). See 
Codification note above. 

Subsec. (c)(1). Pub. L. 108-375, § 1084(k)(4)(A), (B)(i), in 
introductory provisions, substituted "Secretary con- 
cerned" for "Secretary of each military department, 
and the Secretary of Homeland Security with respect 
to the Coast Guard when it is not operating as a service 
in the Navy," and "armed forces" for "Armed Forces". 

Subsec. (c)(1)(B). Pub. L. 108-375, § 1084(k)(4)(B)(ii), 
struck out "(as defined in section 101 of title 10, United 
States Code)" after "contingency operation". 

Subsec. (c)(2)(A), (B). Pub. L. 108-375, § 1084(k)(4)(A), 
substituted "armed forces" for "Armed Forces". 

Subsec. (c)(3). Pub. L. 108-375, §1084(k)(4)(C)(i), sub- 
stituted "In this subsection:" for "For purposes of this 
subsection — " in introductory provisions. 

Subsec. (c)(3)(A). Pub. L. 108-375, § 1084(k)(4)(C)(ii), 
substituted "this title" for "title 10, United States 
Code". 

Subsec. (c)(3)(B). Pub. L. 108-375, § 1084(k)(4)(C)(iii), 
substituted "that term" for "such term". 

Effective Date 

Section effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

Facilitating Granting of Leave for Attendance at 
Hearings Involving Parental Support Obligations 

Pub. L. 104-193, title III, § 363(b), Aug. 22, 1996, 110 
Stat. 2248, as amended by Pub. L. 107-296, title XVII, 
§ 1704(e)(1)(B), Nov. 25, 2002, 116 Stat. 2315, formerly set 
out as a note under this section, was transferred to sub- 
sec. (c) of this section. 

§ 705. Rest and recuperation absence: qualified 
members extending duty at designated loca- 
tions overseas 

(a) Under regulations prescribed by the Sec- 
retary concerned, a member of an armed force 
who — 

(1) is entitled to basic pay; 

(2) has a specialty that is designated by the 
Secretary concerned for the purposes of this 
section; 
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(3) has completed a tour of duty (as defined 
in accordance with regulations prescribed by 
the Secretary concerned) at a location outside 
the 48 contiguous States and the District of 
Columbia that is designated by the Secretary 
concerned for the purposes of this section; and 

(4) at the end of that tour of duty executes 
an agreement to extend that tour for a period 
of not less than one year; 

may, in lieu of receiving special pay under sec- 
tion 314 of title 37 for duty performed during 
such extension of duty, elect to receive one of 
the benefits specified in subsection (b). Receipt 
of any such benefit is in addition to any other 
leave or transportation to which the member 
may be entitled. 

(b) The benefits authorized by subsection (a) 
are — 

(1) a period of rest and recuperation absence 
for not more than 30 days; or 

(2) a period of rest and recuperation absence 
for not more than 15 days for members whose 
qualifying tour of duty is 12 months or less, or 
for not more than 20 days for members whose 
qualifying tour of duty is longer than 12 
months, and round-trip transportation at Gov- 
ernment expense from the location of the ex- 
tended tour of duty to the nearest port in the 
48 contiguous States and return, or to an al- 
ternative destination and return at a cost not 
to exceed the cost of round-trip transportation 
from the location of the extended tour of duty 
to such nearest port. 

(c) The provisions of this section shall not be 
effective unless the Secretary concerned deter- 
mines that the application of this section will 
not adversely affect combat or unit readiness. 

(Added Pub. L. 96-579, § 5(b)(1), Dec. 23, 1980, 94 
Stat. 3366; amended Pub. L. 107-314, div. A, title 
V, §574(a)-(b)(2)(A), Dec. 2, 2002, 116 Stat. 2558; 
Pub. L. 108-136, div. A, title VI, § 621(b), Nov. 24, 
2003, 117 Stat. 1505; Pub. L. 110-181, div. A, title 
V, §552, Jan. 28, 2008, 122 Stat. 117.) 

Amendments 

2008— Subsec. (b)(2). Pub. L. 110-181 inserted "for 
members whose qualifying tour of duty is 12 months or 
less, or for not more than 20 days for members whose 
qualifying tour of duty is longer than 12 months," after 
"for not more than 15 days". 

2003-Pub. L. 108-136, § 621(b)(2), struck out "enlisted" 
before "members" in section catchline. 

Subsec. (a). Pub. L. 108-136, § 621(b)(1), substituted "a 
member" for "an enlisted member" in introductory 
provisions. 

2002— Pub. L. 107-314, § 574(b)(2)(A), substituted "recu- 
peration absence: qualified enlisted members" for "re- 
cuperative absence for qualified enlisted members" in 
section catchline. 

Subsec. (b). Pub. L. 107-314 substituted "recuper- 
ation" for "recuperative" in pars. (1) and (2) and in- 
serted before period at end of par. (2) ", or to an alter- 
native destination and return at a cost not to exceed 
the cost of round-trip transportation from the location 
of the extended tour of duty to such nearest port". 

Effective Date 

Section 5(c)(2) of Pub. L. 96-579 provided: "Section 705 
of title 10, United States Code, as added by subsection 
(b), shall take effect upon the date of the enactment of 
this section [Dec. 23, 1980] and shall apply only with re- 
spect to periods of extended duty overseas beginning on 
or after such date of enactment." 



§ 705a. Rest and recuperation absence: certain 
members undergoing extended deployment 
to a combat zone 

(a) Rest and Recuperation Authorized.— 
Under regulations prescribed by the Secretary of 
Defense, the Secretary concerned may provide a 
member of the armed forces described in sub- 
section (b) the benefits described in subsection 
(c). 

(b) Covered Members. — A member of the 
armed forces described in this subsection is any 
member who — 

(1) is assigned or deployed for at least 270 
days in an area or location — 

(A) that is designated by the President as 
a combat zone; and 

(B) in which hardship duty pay is author- 
ized to be paid under section 305 of title 37; 
and 

(2) meets such other criteria as the Sec- 
retary of Defense may prescribe in the regula- 
tions required by subsection (a). 

(c) Benefits. — The benefits described in this 
subsection are the following: 

(1) A period of rest and recuperation absence 
for not more than 15 days. 

(2) Round-trip transportation at Government 
expense from the area or location in which the 
member is serving in connection with the ex- 
ercise of the period of rest and recuperation. 

(d) Construction With Other Leave.— Any 
benefits provided a member under this section 
are in addition to any other leave or absence to 
which the member may be entitled. 

(Added Pub. L. 111-383, div. A, title V, § 532(a), 
Jan. 7, 2011, 124 Stat. 4216.) 

§ 706. Administration of leave required to be 
taken 

(a) A period of leave required to be taken 
under section 876a or 1182(c)(2) of this title shall 
be charged against any accrued leave to the 
member's credit on the day before the day such 
leave begins unless the member elects to be paid 
for such accrued leave under subsection (b). If 
the member does not elect to be paid for such 
accrued leave under subsection (b), or does not 
have sufficient accrued leave to his credit to 
cover the total period of leave required to be 
taken, the leave not covered by accrued leave 
shall be charged as excess leave. If the member 
elects to be paid for accrued leave under sub- 
section (b), the total period of leave required to 
be taken shall be charged as excess leave. 

(b) (1) A member who is required to take leave 
under section 876a or 1182(c)(2) of this title and 
who has accrued leave to his credit on the day 
before the day such leave begins may elect to be 
paid for such accrued leave. Any such payment 
shall be based on the rate of basic pay to which 
the member was entitled on the day before the 
day such leave began. If the member does not 
elect to be paid for such accrued leave, the mem- 
ber is entitled to pay and allowances during the 
period of accrued leave required to be taken. 

(2) Except as provided in paragraph (1) and in 
sections 707 and 707a of this title, a member may 
not accrue or receive pay or allowances during a 



Page 373 



TITLE 10— ARMED FORCES 



§707 



period of leave required to be taken under sec- 
tion 876a or 1182(c)(2) of this title. 

(c) A member required to take leave under sec- 
tion 876a or 1182(c)(2) of this title is not entitled 
to any right or benefit under chapter 43 of title 
38 solely because of employment during the pe- 
riod of such leave. 

(Added Pub. L. 97-81, § 2(b)(1), Nov. 20, 1981, 95 
Stat. 1085; amended Pub. L. 102-568, title V, 
§ 506(c)(5), Oct. 29, 1992, 106 Stat. 4341; Pub. L. 
103-337, div. A, title X, § 1070(e)(1), Oct. 5, 1994, 
108 Stat. 2859; Pub. L. 103-353, § 2(b)(3), Oct. 13, 
1994, 108 Stat. 3169; Pub. L. 104-106, div. A, title 
XV, § 1503(a)(7), Feb. 10, 1996, 110 Stat. 511; Pub. 
L. 106-398, §1 [[div. A], title X, § 1087(a)(4)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-290; Pub. L. 107-314, 
div. A, title V, § 506(c), Dec. 2, 2002, 116 Stat. 
2535.) 

Amendments 

2002— Pub. L. 107-314, § 506(c)(2), struck out "pending- 
review of certain court-martial convictions" at end of 
section catchline. 

Subsec. (a). Pub. L. 107-314, § 506(c)(1)(A), inserted "or 
1182(c)(2)" after "section 876a". 

Subsec. (b). Pub. L. 107-314, §506(o)(l), inserted "or 
1182(c)(2)" after "section 876a" in pars. (1) and (2) and 
substituted "sections 707 and 707a" for "section 707" in 
par. (2). 

Subsec. (c). Pub. L. 107-314, § 506(c)(1)(A), inserted "or 
1182(c)(2)" after "section 876a". 

2000— Subsec. (c). Pub. L. 106-398 struck out "(1)" be- 
fore "A member required" and struck out par. (2) which 
read as follows: "Section 974 of this title does not apply 
to a member required to take leave under section 876a 
of this title during the period of such leave." 

1996— Subsec. (c)(1). Pub. L. 104-106 substituted "chap- 
ter 43 of title 38" for "section 4301 of title 38". 

1994— Subsec. (c)(1). Pub. L. 103-353, which directed 
the amendment of par. (1) by substituting "chapter 43" 
for "section 4321", could not be executed because inter- 
vening amendment by Pub. L. 103-337 had substituted 
"section 4301" for "section 4321". See below. 

Pub. L. 103-337 substituted "4301" for "4321". 

1992— Subsec. (c)(1). Pub. L. 102-568 substituted "sec- 
tion 4321" for "section 2021". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-353 effective with respect 
to reemployments initiated on or after the first day 
after the 60-day period beginning Oct. 13, 1994, with 
transition rules, see section 8 of Pub. L. 103-353, set out 
as an Effective Date note under section 4301 of Title 38, 
Veterans' Benefits. 

Effective Date 

Section 7 of Pub. L. 97-81, as amended by Pub. L. 
98-209, § 12(b), Dec. 6, 1983, 97 Stat. 1407, provided that: 

"(a) The amendments made by this Act [enacting this 
section and sections 707 and 876a of this title and 
amending sections 701, 813, 832, 838, 867, and 869 of this 
title] shall take effect at the end of the sixty-day pe- 
riod beginning on the date of the enactment of this 
Act. 

"(b)(1) The amendments made by section 2 [enacting 
this section and sections 707 and 876a of this title and 
amending section 701 of this title] shall apply to each 
member whose sentence by court-martial is approved 
on or after January 20, 1982 — 

"(A) under section 864 or 865 (article 64 or 65) of 
title 10, United States Code, by the officer exercising 
general court-martial jurisdiction under the provi- 
sions of such section as it existed on the day before 
the effective date of the Military Justice Act of 1983 
[see Effective Date of 1983 Amendment note set out 
under section 801 of this title]; or 



"(B) under section 860 (article 60) of title 10, United 
States Code, by the officer empowered to act on the 
sentence on or after the effective date of the Military 
Justice Act of 1983. 

"(2) The amendments made by section 3 [amending 
section 813 of this title] shall apply to each person held 
as the result of a court-martial sentence announced on 
or after the effective date of such amendments. 

"(3) The amendment made by section 4(a) [amending 
section 832 of this title] shall apply with respect to in- 
vestigations under section 832 (article 32) of title 10, 
United States Code, that begin on or after the effective 
date of such amendment. 

"(4) The amendment made by section 4(b) [amending 
section 838 of this title] shall apply to trials by courts- 
martial in which all charges are referred to trial on or 
after the effective date of such amendment. 

"(5) The amendment made by section 5 [amending 
section 867 of this title] shall apply to any accused with 
respect to a Court of Military Review [now Court of 
Criminal Appeals] decision that is dated on or after the 
effective date of such amendment." 

§ 707. Payment upon disapproval of certain 
court-martial sentences for excess leave re- 
quired to be taken 

(a) A member — 

(1) who is required to take leave under sec- 
tion 876a of this title, any period of which is 
charged as excess leave under section 706(a) of 
this title; and 

(2) whose sentence by court-martial to a dis- 
missal or a dishonorable or bad-conduct dis- 
charge is set aside or disapproved by a Court 
of Criminal Appeals under section 866 of this 
title or by the United States Court of Appeals 
for the Armed Forces under section 867 of this 
title, 

shall be paid, as provided in subsection (b), for 
the period of leave charged as excess leave, un- 
less a rehearing or new trial is ordered and a dis- 
missal or a dishonorable or bad-conduct dis- 
charge is included in the result of the rehearing 
or new trial and such dismissal or discharge is 
later executed. 

(b) (1) A member entitled to be paid under this 
section shall be deemed, for purposes of this sec- 
tion, to have accrued pay and allowances for 
each day of leave required to be taken under sec- 
tion 876a of this title that is charged as excess 
leave (except any day of accrued leave for which 
the member has been paid under section 706(b)(1) 
of this title and which has been charged as ex- 
cess leave). If the pay grade of the member was 
reduced to a lower grade as a result of the court- 
martial sentence (including any reduction in 
pay grade under section 858a of this title) and 
such reduction has not been set aside, dis- 
approved, or otherwise vacated, pay and allow- 
ances to be paid under this section shall be 
deemed to have accrued in such lower grade. 
Otherwise, such pay and allowances shall be 
deemed to have accrued in the pay grade held by 
the member on the day before the day on which 
his court-martial sentence was approved by the 
convening authority. 

(2) Such a member shall be paid the amount of 
pay and allowances that he is deemed to have 
accrued, reduced by the total amount of his in- 
come from wages, salaries, tips, other personal 
service income, unemployment compensation, 
and public assistance benefits from any Govern- 
ment agency during the period he is deemed to 
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have accrued pay and allowances. Except as pro- 
vided in paragraph (3), such payment shall be 
made as follows: 

(A) Payment shall be made within 60 days 
from the date of the order setting aside or dis- 
approving the sentence by court-martial to a 
dismissal or a dishonorable or bad-conduct dis- 
charge if no rehearing or new trial has been 
ordered. 

(B) Payment shall be made within 180 days 
from the date of the order setting aside or dis- 
approving the sentence by court-martial to a 
dismissal or a dishonorable or bad-conduct dis- 
charge if a rehearing or new trial has been or- 
dered but charges have not been referred to a 
rehearing or new trial within 120 days from 
the date of that order. 

(C) If a rehearing or new trial has been or- 
dered and a dismissal or a dishonorable or bad- 
conduct discharge is not included in the result 
of such rehearing or new trial, payment shall 
be made within 60 days of the date of the an- 
nouncement of the result of such rehearing or 
new trial. 

(D) If a rehearing or new trial has been or- 
dered and a dismissal or a dishonorable or bad- 
conduct discharge is included in the result of 
such rehearing or new trial, but such dismissal 
or discharge is not later executed, payment 
shall be made within 60 days of the date of the 
order which set aside, disapproved, or other- 
wise vacated such dismissal or discharge. 

(3) If a member is entitled to be paid under 
this section but fails to provide sufficient infor- 
mation in a timely manner regarding his income 
when such information is requested under regu- 
lations prescribed under subsection (c), the peri- 
ods of time prescribed in paragraph (2) shall be 
extended until 30 days after the date on which 
the member provides the information requested. 

(c) This section shall be administered under 
uniform regulations prescribed by the Secretar- 
ies concerned. Such regulations may provide for 
the method of determining a member's income 
during any period the member is deemed to have 
accrued pay and allowances, including a require- 
ment that the member provide income tax re- 
turns and other documentation to verify the 
amount of his income. 

(Added Pub. L. 97-81, § 2(b)(1), Nov. 20, 1981, 95 
Stat. 1086; amended Pub. L. 103-337, div. A, title 
IX, §924(c)(l), (2), Oct. 5, 1994, 108 Stat. 2831.) 

Amendments 

1994— Subsec. (a)(2). Pub. L. 103-337 substituted 
"Court of Criminal Appeals" for "Court of Military Re- 
view" and "Court of Appeals for the Armed Forces" for 
"Court of Military Appeals". 

Effective Date 

Section to take effect at end of 60-day period begin- 
ning' on Nov. 20, 1981, to apply to each member whose 
sentence by court-martial is approved on or after Jan. 
20, 1982, under section 864 or 865 of this title by officer 
exercising general court-martial jurisdiction under pro- 
visions of such section as it existed on day before effec- 
tive date of Military Justice Act of 1983 (Pub. L. 98-209), 
or under section 860 of this title by officer empowered 
to act on sentence on or after that effective date, see 
section 7(a), (b)(1) of Pub. L. 97-81, set out as a note 
under section 706 of this title. 



§ 707a. Payment upon disapproval of certain 
board of inquiry recommendations for excess 
leave required to be taken 

(a) An officer — 

(1) who is required to take leave under sec- 
tion 1182(c)(2) of this title, any period of which 
is charged as excess leave under section 706(a) 
of this title, and 

(2) whose recommendation for removal from 
active duty in a report of a board of inquiry is 
not approved by the Secretary concerned 
under section 1184 of this title, 

shall be paid, as provided in subsection (b), for 
the period of leave charged as excess leave. 

(b) (1) An officer entitled to be paid under this 
section shall be deemed, for purposes of this sec- 
tion, to have accrued pay and allowances for 
each day of leave required to be taken under sec- 
tion 1182(c)(2) of this title that is charged as ex- 
cess leave (except any day of accrued leave for 
which the officer has been paid under section 
706(b)(1) of this title and which has been charged 
as excess leave). 

(2) The officer shall be paid the amount of pay 
and allowances that is deemed to have accrued 
to the officer under paragraph (1), reduced by 
the total amount of his income from wages, sal- 
aries, tips, other personal service income, unem- 
ployment compensation, and public assistance 
benefits from any Government agency during 
the period the officer is deemed to have accrued 
pay and allowances. Except as provided in para- 
graph (3), such payment shall be made within 60 
days after the date on which the Secretary con- 
cerned decides not to remove the officer from 
active duty. 

(3) If an officer is entitled to be paid under this 
section, but fails to provide sufficient informa- 
tion in a timely manner regarding the officer's 
income when such information is requested 
under regulations prescribed under subsection 
(c), the period of time prescribed in paragraph 
(2) shall be extended until 30 days after the date 
on which the member provides the information 
requested. 

(c) This section shall be administered under 
uniform regulations prescribed by the Secretar- 
ies concerned. The regulations may provide for 
the method of determining an officer's income 
during any period the officer is deemed to have 
accrued pay and allowances, including a require- 
ment that the officer provide income tax returns 
and other documentation to verify the amount 
of the officer's income. 

(Added Pub. L. 107-314, div. A, title V, § 506(b), 
Dec. 2, 2002, 116 Stat. 2535.) 

§ 708. Educational leave of absence 

(a) Under such regulations as the Secretary of 
Defense may prescribe after consultation with 
the Secretary of Homeland Security and subject 
to subsection (b), the Secretary concerned may 
grant to any eligible member (as defined in sub- 
section (e)) a leave of absence for the purpose of 
permitting the member to pursue a program of 
education. The period of a leave of absence 
granted under this section may not exceed two 
years, except that the period may exceed two 
years but may not exceed three years in the case 
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of an eligible member pursuing a program of 
education in a health care profession. 

(b) (1) A member may not be granted a leave of 
absence under this section unless — 

(A) in the case of an enlisted member, the 
member agrees in writing to extend his cur- 
rent enlistment after completion (or other ter- 
mination) of the program of education for 
which the leave of absence was granted for a 
period of two months for each month of the pe- 
riod of the leave of absence; and 

(B) in the case of an officer, the member 
agrees to serve on active duty after comple- 
tion (or other termination) of the program of 
education for which the leave of absence was 
granted for a period (in addition to any other 
period of obligated service on active duty) of 
two months for each month of the period of 
the leave of absence. 

(2) A member may not be granted a leave of 
absence under this section until he has com- 
pleted any extension of enlistment or reenlist- 
ment, or any period of obligated service, in- 
curred by reason of any previous leave of ab- 
sence granted under this section. 

(c) (1) While on a leave of absence under this 
section, a member shall be paid basic pay but 
may not receive basic allowance for housing 
under section 403 of title 37, basic allowance for 
subsistence under section 402 of such title, or 
any other pay and allowances to which he would 
otherwise be entitled for such period. 

(2) A period during which a member is on a 
leave of absence under this section shall be 
counted for the purposes of computing the 
amount of the member's basic pay, for the pur- 
pose of determining the member's eligibility for 
retired pay, and for the purpose of determining 
the member's time in grade for promotion pur- 
poses, but may not be counted for the purposes 
of completion of the term of enlistment of the 
member (in the case of an enlisted member) or 
for purposes of section 3021 of title 38, relating 
to entitlement to supplemental educational as- 
sistance. 

(d) (1) In time of war, or of national emergency 
declared by the President or the Congress after 
October 19, 1984, the Secretary concerned may 
cancel any leave of absence granted under this 
section. 

(2) The Secretary concerned may cancel a 
leave of absence granted to a member under this 
section if the Secretary determines that the 
member is not satisfactorily pursuing the pro- 
gram of education for which the leave was 
granted. 

(e) In this section, the term "eligible member" 
means a member of the armed forces on active 
duty who is eligible for basic educational assist- 
ance under chapter 30 of title 38 and who — 

(1) in the case of an enlisted member, has 
completed at least one term of enlistment and 
has reenlisted; and 

(2) in the case of an officer, has completed 
the officer's initial period of obligated service 
on active duty. 

(Added Pub. L. 98-525, title VII, § 707(a)(1), Oct. 
19, 1984, 98 Stat. 2571; amended Pub. L. 100-26, 
§7(i)(2), (k)(3), Apr. 21, 1987, 101 Stat. 282, 284; 
Pub. L. 103-337, div. A, title X, § 1070(e)(2), Oct. 5, 



1994, 108 Stat. 2859; Pub. L. 105-85, div. A, title 
VI, § 603(d)(2)(A), Nov. 18, 1997, 111 Stat. 1782; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 108-375, div. A, title 
V, §554, Oct. 28, 2004, 118 Stat. 1913; Pub. L. 
109-364, div. A, title X, § 1071(g)(3), Oct. 17, 2006, 
120 Stat. 2402.) 

Amendments 

2006— Subsec. (a). Pub. L. 109-364 made technical cor- 
rection to directory language of Pub. L. 108-375, §554(1). 
See 2004 Amendment note below. 

2004— Subsec. (a). Pub. L. 108-375, §554(2), inserted at 
end "The period of a leave of absence granted under 
this section may not exceed two years, except that the 
period may exceed two years but may not exceed three 
years in the case of an eligible member pursuing a pro- 
gram of education in a health care profession." 

Pub. L. 108-375, §554(1), as amended by Pub. L. 109-364, 
struck out "for a period of not to exceed two years" 
after "leave of absence". 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1997 — Subsec. (c)(1). Pub. L. 105-85 substituted "basic 
allowance for housing under section 403 of title 37, basic 
allowance for subsistence under section 402 of such 
title," for "basic allowance for quarters or basic allow- 
ance for subsistence". 

1994— Subsec. (c)(2). Pub. L. 103-337 substituted "sec- 
tion 3021 of title 38" for "section 1421 of title 38". 

1987— Subsec. (d)(1). Pub. L. 100-26, §7(i)(2), sub- 
stituted "October 19, 1984" for "the date of the enact- 
ment of this section". 

Subsec. (e). Pub. L. 100-26, §7(k)(3), inserted "the 
term" after "In this section,". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(3) is effective as of Oct. 28, 2004, and as 
if included in Pub. L. 108-375 as enacted. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 603(e) of Pub. L. 105-85, set out as a note 
under section 5561 of Title 5, Government Organization 
and Employees. 

Effective Date 

Section 707(b) of Pub. L. 98-525 provided that: "Sec- 
tion 708 of title 10, United States Code, as added by sub- 
section (a), shall take effect on October 1, 1985." 

§ 709. Emergency leave of absence 

(a) Emergency Leave of Absence. — The Sec- 
retary concerned may grant a member of the 
armed forces emergency leave of absence for a 
qualifying emergency. 

(b) Limitations. — An emergency leave of ab- 
sence under this section — 

(1) may be granted only once for any mem- 
ber; 

(2) may be granted only to prevent the mem- 
ber from entering unearned leave status or ex- 
cess leave status; and 

(3) may not extend for a period of more than 
14 days. 

(c) Qualifying Emergency.— In this section, 
the term "qualifying emergency", with respect 
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to a member of the armed forces, means a cir- 
cumstance that — 

(1) is due to — 

(A) a medical condition of a member of the 
immediate family of the member; or 

(B) any other hardship that the Secretary 
concerned determines appropriate for pur- 
poses of this section; and 

(2) is verified to the Secretary's satisfaction 
based upon information or opinion from a 
source in addition to the member that the 
Secretary considers to be objective and reli- 
able. 

(d) Military Department Regulations— Reg- 
ulations prescribed under this section by the 
Secretaries of the military department shall be 
as uniform as practicable and shall be subject to 
approval by the Secretary of Defense. 

(e) Definitions.— In this section: 

(1) The term "unearned leave status" means 
leave approved to be used by a member of the 
armed forces that exceeds the amount of leave 
credit that has been accrued as a result of the 
member's active service and that has not been 
previously used by the member. 

(2) The term "excess leave status" means 
leave approved to be used by a member of the 
armed forces that is unearned leave for which 
a member is unable to accrue leave credit dur- 
ing the member's current term of service be- 
fore the member's separation. 

(Added Pub. L. 107-314, div. A, title V, § 572(a), 
Dec. 2, 2002, 116 Stat. 2557.) 

CHAPTER 41— SPECIAL APPOINTMENTS, 
ASSIGNMENTS, DETAILS, AND DUTIES 

Sec. 

711. Senior members of Military Staff Committee 

of United Nations: appointment. 
711a. American National Red Cross: detail of com- 
missioned officers. 

712. Foreign governments: detail to assist. 

713. State Department: assignment or detail as 

couriers and building inspectors. 
[714, 715. Repealed.] 

716. Commissioned officers: transfers among the 

armed forces, the National Oceanic and At- 
mospheric Administration, and the Public 
Health Service. 

717. Members of the armed forces: participation in 

international sports. 
[718. Repealed.] 

719. Department of Commerce: assignment or de- 

tail of members of the armed forces to Na- 
tional Oceanic and Atmospheric Adminis- 
tration. 

720. Chief of Staff to President: appointment. 
[721. Repealed.] 

722. Attending Physician to the Congress: grade. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, §502(i)(2), Oct. 28, 
2009, 123 Stat. 2277, struck out item 721 "General and 
flag officers: limitation on appointments, assignments, 
details, and duties outside an officer's own service". 

2006— Pub. Li. 109-364, div. A, title V, § 507(a)(1)(B), Oct. 
17, 2006, 120 Stat. 2180, added item 722. 

2003— Pub. L. 108-136, div. A, title V, § 503(b), Nov. 24, 
2003, 117 Stat. 1456, struck out item 714 "Defense 
attache in France: required grade". 

1997— Pub. L. 105-85, div. A, title V, §§ 501(b), 597(b), 
Nov. 18, 1997, 111 Stat. 1724, 1766, added items 714 and 
721. 



1994— Pub. L. 103-337, div. A, title XVI, § 1671(b)(8), 
Oct. 5, 1994, 108 Stat. 3013, struck out item 715 "Reserve 
components: detail of members of regular and reserve 
components to assist". 

1986— Pub. L. 99-433, title I, § 110(a)(2), Oct. 1, 1986, 100 
Stat. 1001, struck out item 718 "Secretary of Defense: 
detail of officers to assist". 

1983— Pub. L. 98-94, title X, § 1007(a)(2), Sept. 24, 1983, 
97 Stat. 662, included reference to the Public Health 
Service in item 716. 

1980— Pub. L. 96-513, title V, §§501(9)(B), 511(23)(C), 
Dec. 12, 1980, 94 Stat. 2908, 2922, substituted "assign- 
ment or detail of members of the armed forces to Na- 
tional Oceanic and Atmospheric Administration" for 
"assignment or detail to Environmental Science Serv- 
ices Administration" in item 719 and added item 720. 

Pub. L. 96-215, §2(b), Mar. 25, 1980, 94 Stat. 123, in- 
serted "and to and from National Oceanic and Atmos- 
pheric Administration" after "between armed forces" 
in item 716. 

1970— Pub. L. 91-392, §2, Sept. 1, 1970, 84 Stat. 834, sub- 
stituted "armed forces" for "Army, Navy, Air Force, 
and Marine Corps" in item 716. 

1968— Pub. L. 90-235, § 4(a)(1)(B), Jan. 2, 1968, 81 Stat. 
759, added item 711a. 

1966— Pub. L. 89-683, §1(2), Oct. 15, 1966, 80 Stat. 960, 
added item 719. 

1962— Pub. L. 87-651, title I, § 103(b), title II, § 205(b), 
Sept. 7, 1962, 76 Stat. 508, 519, redesignated item 716, re- 
lating to participation of members of the armed forces 
in international sports, as 717, and added item 718. 

1960— Pub. L. 86-533, §1(5)(B), June 29, 1960, 74 Stat. 
246, repealed item 714 "Reports to Congress on length of 
tours of duty outside United States by members of 
Army and Air Force". 

1958— Pub. L. 85-861, §1(18), Sept. 2, 1958, 72 Stat. 1442, 
added item 716, relating to participation of members of 
the armed forces in international sports. 

Pub. L. 85-599, §11(1), Aug. 6, 1958, 72 Stat. 521, added 
item 716, relating to transfers of commissioned officers. 

Reports on Members op the Armed Forces and Ci- 
vilian Employees op the Department op Defense 
Serving in the Legislative Branch 

Pub. L. 109-364, div. A, title XI, §1104, Oct. 17, 2006, 120 
Stat. 2409, as amended by Pub. L. 112-81, div. A, title X, 
§ 1066(c), Dec. 31, 2011, 125 Stat. 1588, provided that: 

"(a) Reports on Details and Fellowships op Long 
Duration. — Whenever a member of the Armed Forces 
or a civilian employee of the Department of Defense 
serves continuously in the Legislative Branch for more 
than 12 consecutive months in one or a combination of 
covered legislative details or fellowships, the Secretary 
of Defense shall submit to the congressional defense 
committees, within 90 days, and quarterly thereafter 
for as long as the service continues, a report on the 
service of the member or employee. 

"(b) Reports on Certain Military Details and Fel- 
lowships. — If a member of the Armed Forces is as- 
signed to a covered legislative detail or fellowship as 
the last tour of duty of such member before retirement 
or separation from the Armed Forces in contravention 
of the regulations of the Department of Defense, the 
Secretary shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] a report on the assignment of such member to 
such covered legislative detail or fellowship. The report 
shall include a rationale for the waiver of the regula- 
tions of the Department in order to permit the detail 
or fellowship. 

"(c) Report Elements. — Each report under sub- 
section (a) or (b) shall set forth, for each member of the 
Armed Forces or civilian employee of the Department 
of Defense covered by such report, the following: 
"(1) The name of such member or employee. 
"(2) In the case of a member, the Armed Force of 
such member. 

"(3) The committee or member of Congress to 
which such member or employee is detailed or as- 
signed. 
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"(4) A general description of the projects or tasks 
undertaken or to be undertaken, as applicable, by 
such member or employee as a detailee, fellow, or 
both. 

"(5) The anticipated termination date of the cur- 
rent detail or fellowship of such member or employee. 
"(d) Covered Legislative Detail or Fellowship De- 
pined. — In this section, the term 'covered legislative 
detail or fellowship' means the following: 

"(1) A detail under the provisions of Department of 
Defense Directive 1000.17. 

"(2) A legislative fellowship (including a legislative 
fellowship under the provisions of Department of De- 
fense Directive 1322.6)." 

§711. Senior members of Military Staff Commit- 
tee of United Nations: appointment 

The President, by and with, the advice and con- 
sent of the Senate, may appoint an officer of the 
Army, an officer of the Navy or the Marine 
Corps, and an officer of the Air Force, as senior 
members of the Military Staff Committee of the 
United Nations. An officer so appointed has the 
grade of lieutenant general or vice admiral, as 
the case may be, while serving under that ap- 
pointment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 32.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


711 


10:506b(c) (less last 12 


Aug. 7, 1947, ch. 512, 




words). 


§ 504(c) (less last 12 






words), 61 Stat 886. 



The words "Within the limitations as to numbers in 
grade prescribed in this Act", so far as they relate to 
the Army and the Air Force, are omitted as executed 
by the declaration of the national emergency on De- 
cember 16, 1950, in accordance with an opinion of the 
Judge Advocate General of the Army (JAGA 1951/6180, 
17 Oct. 1951). So far as they relate to the Navy and the 
Marine Corps they are omitted as surplusage. The 
words "may appoint" are inserted to make it explicit 
that the revised section prescribes the appointment as 
well as the rank and pay that go with it. The word 
"grade" is substituted for the word "rank". The words 
"Navy or Marine Corps" are substituted for the words 
"Navy, including the Marine Corps". The words "Army, 
* * * Air Force" are substituted for the words "Army 
less the Air Corps * * * Air Corps". The words "pay and 
allowances of a vice admiral or lieutenant general" are 
omitted as surplusage, since this is implicit upon ap- 
pointment to the grade. The words "and Naval" are 
omitted to conform to the name "Military Staff Com- 
mittee" established by Article 47 of the United Nations 
Charter. 

§711a. American National Red Cross: detail of 
commissioned officers 

Commissioned officers of the Army, Navy, and 
Air Force may be detailed for duty with the 
American National Red Cross, by the Secretary 
of the military department concerned, as fol- 
lows: 

(1) for duty with the Service to the Armed 
Forces Division — 

(A) one or more officers of the Army Medi- 
cal Department; 

(B) one or more officers of the Medical De- 
partment of the Navy; and 

(C) one or more officers selected from 
among medical officers, dental officers, vet- 
erinary officers, medical service officers, 
nurses, and medical specialists of the Air 
Force; and 



(2) to be in charge of the first-aid depart- 
ment — 

(A) an officer of the Medical Corps of the 
Army; 

(B) an officer of the Medical Corps of the 
Navy; or 

(C) a medical officer of the Air Force. 

(Added Pub. L. 90-235, § 4(a)(1)(A), Jan. 2, 1968, 81 
Stat. 759; amended Pub. L. 90-329, June 4, 1968, 82 
Stat. 170; Pub. L. 96-513, title V, §511(21), Dec. 12, 
1980, 94 Stat. 2921.) 

Amendments 

1980— Pub. L. 96-513 struck out "(a)" before "Commis- 
sioned". 

1968— Subsec. (a)(1)(A). Pub. L. 90-329 substituted 
"Army Medical Department" for "Army Medical Serv- 
ice". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 712. Foreign governments: detail to assist 

(a) Upon the application of the country con- 
cerned, the President, whenever he considers it 
in the public interest, may detail members of 
the Army, Navy, Air Force, and Marine Corps to 
assist in military matters — 

(1) any republic in North America, Central 
America, or South America; 

(2) the Republic of Cuba, Haiti, or Santo Do- 
mingo; and 

(3) during a war or a declared national emer- 
gency, any other country that he considers it 
advisable to assist in the interest of national 
defense. 

(b) Subject to the prior approval of the Sec- 
retary of the military department concerned, a 
member detailed under this section may accept 
any office from the country to which he is de- 
tailed. He is entitled to credit for all service 
while so detailed, as if serving with the armed 
forces of the United States. Arrangements may 
be made by the President, with countries to 
which such members are detailed to perform 
functions under this section, for reimbursement 
to the United States or other sharing of the cost 
of performing such functions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 32; Pub. L. 
85-477, ch. V, §502(k), June 30, 1958, 72 Stat. 275.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


712(a) 
712(b) 


10:540 (less provisos). 
34:441a (less provisos). 
10:540 (provisos). 
34:441a (provisos). 


May 19, 1926, ch. 334, 44 
Stat, 565: May 14, 1935, 
ch. 109, 49 Stat. 218; 
Oct. 1, 1942, ch. 571. 56 
Stat. 763. 



In subsection (a), the words "and the Commonwealth 
of the Philippine Islands", in the Act of May 19, 1926, 
ch. 334, added by the Act of May 14, 1935, ch. 109, 49 
Stat. 218, are not contained in 10:540 or 34:441a. They 
are also omitted from the revised section, since Procla- 
mation No. 2695, effective July 4, 1946, 60 Stat. 1352 (48 
U.S.C. 1240 (note)), proclaimed the independence of the 
Philippine Islands. Similar provisions relating to the 
Philippines are now contained in section 5 of the Act of 
June 26, 1946, ch. 500, 60 Stat. 315. The word "members" 
is substituted for the words "officers and enlisted 
men", in 10:540 and 34:441a. 
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In subsection (b), the words "entitled to credit for all 
service" are substituted for the words "and shall be al- 
lowed the same credit for longevity, retirement, and for 
all other purposes", in 10:540 and 34:441a. 

Amendments 

1958 — Subsec. (b). Pub. L. 85-477 struck out provisions 
which authorized members of the armed forces to ac- 
cept compensation or emoluments from countries to 
which they are detailed, and inserted provisions per- 
mitting arrangements for reimbursement or other shar- 
ing of cost. 

Effective Date of 1958 Amendment 

Section 502(k) of Pub. L. 85-477 provided that the 
amendment made by that section is effective nine 
months after June 30, 1958. 

§713. State Department: assignment or detail as 
couriers and building inspectors 

(a) Upon the request of the Secretary of State, 
the Secretary of a military department may as- 
sign or detail members of the armed forces 
under his jurisdiction for duty — 

(1) as inspectors of buildings owned or occu- 
pied abroad by the United States; 

(2) as inspectors or supervisors of buildings 
under construction or repair abroad by or for 
the United States; and 

(3) as couriers of the Department of State. 

(b) The Secretary concerned may assign or de- 
tail a member for duty under subsection (a) with 
or without reimbursement from the Department 
of State. However, a member so assigned or de- 
tailed may be paid the traveling expenses au- 
thorized for officers of the Foreign Service of 
the United States. These expenses shall be paid 
from appropriations of the Department of State. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 33.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


713(a) 
713(b) 


22:956 (words before semi- 
colon of 1st sentence). 

22:956 (less words before 
semicolon of 1st sen- 
tence). 


Aug. 13, 1946, ch. 957. 
§561, 60 Stat. 1011. 



In subsection (a), the words "members of the armed 
forces under his jurisdiction" are substituted for the 
words "military and naval personnel serving under 
their supervision". 

In subsection (b), the words "The Secretary con- 
cerned may" are substituted for the words "in the dis- 
cretion of the head of the department concerned". 

[§ 714. Repealed. Pub. L. 108-136, div. A, title V, 
§ 503(a), Nov. 24, 2003, 117 Stat. 1456] 

Section, added Pub. L. 105-85, div. A, title V, § 597(a), 
Nov. 18, 1997, 111 Stat. 1766, related to required grade of 
officer selected for assignment to position of defense 
attache to United States embassy in France. 

Prior Provisions 

A prior section 714, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 33, related to reports to Congress on length of 
tours of duty outside the United States by members of 
the Army and Air Force, prior to repeal by Pub. L. 
86-533, §1(5)(A), June 29, 1960, 74 Stat. 246. 

[§ 715. Repealed. Pub. L. 103-337, div. A, title XVI, 
§ 1662(g)(2), Oct. 5, 1994, 108 Stat. 2996] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 33, relat- 
ed to detail of members of regular and reserve compo- 



nents to assist those components. See section 12501 of 
this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 716. Commissioned officers: transfers among 
the armed forces, the National Oceanic and 
Atmospheric Administration, and the Public 
Health Service 

(a) Notwithstanding any other provision of 
law, the President, within authorized strengths 
and with the consent of the officer involved, 
may transfer any commissioned officer of a uni- 
formed service from his uniformed service to, 
and appoint him in, another uniformed service. 
The Secretary of Defense, the Secretary of 
Homeland Security, the Secretary of Commerce, 
and the Secretary of Health and Human Services 
shall jointly establish, by regulations approved 
by the President, policies and procedures for 
such transfers and appointments. 

(b) An officer transferred under this section 
may not be assigned precedence or relative rank 
higher than that which he held on the day before 
the transfer. 

(Added Pub. L. 85-599, §11(2), Aug. 6, 1958, 72 
Stat. 521; amended Pub. L. 91-392, §1, Sept. 1, 
1970, 84 Stat. 834; Pub. L. 96-215, §2(a), Mar. 25, 
1980, 94 Stat. 123; Pub. L. 97-295, §1(10), Oct. 12, 
1982, 96 Stat. 1289; Pub. L. 98-94, title X, 
§ 1007(a)(1), Sept. 24, 1983, 97 Stat. 661; Pub. L. 
99-348, title III, § 304(a)(1), July 1, 1986, 100 Stat. 
703; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 

Codification 

Another section 716 was renumbered section 717 of 
this title. 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1986— Subsec. (c). Pub. L. 99-348 struck out subsec. (c) 
which defined "uniformed service" for purposes of this 
section. See section 101(43) of this title. 

1983 — Pub. L. 98-94 amended section generally, sub- 
stituting "transfers among the armed forces, the Na- 
tional Oceanic and Atmospheric Administration, and 
the Public Health Service" for "transfers between 
armed forces and to and from National Oceanic and At- 
mospheric Administration" in section catchline and 
adding subsec. (c). Prior to amendment subsecs. (a) and 
(b) read as follows: 

"(a) Notwithstanding any other provision of law, the 
President may, within authorized strengths, transfer 
any commissioned officer with his consent from his 
armed force or from the National Oceanic and Atmos- 
pheric Administration to, and appoint him in, another 
armed force or the National Oceanic and Atmospheric 
Administration. The Secretary of Defense, the Sec- 
retary of the department in which the Coast Guard is 
operating, and the Secretary of Commerce shall jointly 
establish, by regulations approved by the President, 
policies and procedures for such transfers and appoint- 
ments. 

"(b) An officer transferred under this section — 

"(1) may not be assigned precedence or relative 
rank higher than that which he held on the day be- 
fore his transfer; and 

"(2) shall be credited for retirement and pay pur- 
poses with the same years of service with which he 
has been credited on the day before his transfer." 
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1982— Subsec. (a). Pub. L. 97-295 struck out the 
comma after "policies". 

1980— Pub. L. 96-215 inserted "and to and from Na- 
tional Oceanic and Atmospheric Administration" in 
section catchline, divided existing unlettered provi- 
sions into subsecs. (a) and (b)(1), inserted references to 
National Oceanic and Atmospheric Administration and 
to Secretary of Commerce in subsec. (a) as so redesig- 
nated, and added subsec. (b)(2). 

1970— Pub. L. 91-392 substituted "armed forces" for 
"Army, Navy, Air Force, and Marine Corps" in section 
catchline and "his armed force", "another armed 
force", "An officer transferred under this section may 
not be assigned", and "before his transfer" for "the 
Army, Navy, Air Force, or Marine Corps", "any other 
of those armed forces", "No officer transferred pursu- 
ant to this authority shall be assigned", and "prior to 
such transfer" in text, respectively, and authorized 
interservice transfers of officers of the Coast Guard. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Delegation of Functions 

Functions of President under subsec. (a) of this sec- 
tion delegated to Secretary of Commerce by section 
l(m) of Ex. Ord. No. 11023, May 28, 1962, 27 F.R. 5131, as 
amended, set out as a note under section 301 of Title 3, 
The President. 

§ 717. Members of the armed forces: participation 
in international sports 

(a) The Secretary of Defense, or the Secretary 
of Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, may permit members of the armed 
forces under his jurisdiction to train for, attend, 
and participate in any of the following sports 
competitions: 

(1) The Pan-American Games and the Olym- 
pic Games, and qualifying events and pre- 
paratory competition for those games. 

(2) The Paralympic Games, if eligible to par- 
ticipate in those games, and qualifying events 
and preparatory competition for those games. 

(3) Any other international competition in 
amateur sports, if the Secretary of State de- 
termines that the interests of the United 
States will be served by participation in that 
competition, and qualifying events and pre- 
paratory competition for that competition. 

(b) Subject to subsections (c) and (d), the Sec- 
retary of Defense or the Secretary of Homeland 
Security, as the case may be, may spend such 
funds, and acquire and use such supplies, as he 
determines to be necessary to provide for — 

(1) the training of members of the armed 
forces for the competitions covered by sub- 
section (a); 

(2) their attendance at and participation in 
those competitions; and 

(3) the training of animals of the armed 
forces for, and their attendance at and partici- 
pation in, those competitions. 

(c) (1) Not more than $3,000,000, to be appor- 
tioned among the military departments as the 
Secretary of Defense prescribes, may be spent 
during each successive four-year period begin- 
ning on October 1, 1980, for the participation of 
members of the Army, Navy, Air Force, and Ma- 



rine Corps in the competitions covered by sub- 
section (a). 

(2) Not more than $100,000 may be spent during 
each successive four-year period beginning on 
October 1, 1980, for the participation of members 
of the Coast Guard in the competitions covered 
by subsection (a). 

(d) Appropriations available to the Depart- 
ment of Defense or to the Department of Home- 
land Security, as the case may be, may be used 
to carry out this section. 

(Added Pub. L. 85-861, §1(17), Sept. 2, 1958, 72 
Stat. 1442, §716; renumbered §717, Pub. L. 87-651, 
title I, § 103(a), Sept. 7, 1962, 76 Stat. 508; amend- 
ed Pub. L. 89-348, §1(12), Nov. 8, 1965, 79 Stat. 
1311; Pub. L. 89-718, §7, Nov. 2, 1966, 80 Stat. 1117; 
Pub. L. 96-513, title V, §511(22), Dec. 12, 1980, 94 
Stat. 2921; Pub. L. 98-525, title XV, §1534, Oct. 19, 
1984, 98 Stat. 2632; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
109-163, div. A, title V, §561, Jan. 6, 2006, 119 Stat. 
3266.) 



Historical and Revision Notes 
1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


716 [now 


22:1981. 


Mar. 14. 1955. ch. 11 (less 


717]. 


22:1982. 


last 2 pars.). 69 Stat. 




22:1983. 


11. 



In subsection (a), the first 27 words are substituted 
for section 1 of the source statute. The reference to the 
Second Pan-American Games, the Seventh Olympic 
Winter Games, and the Games of the XVI Olympiad are 
omitted as covered by clause (1) of the revised sub- 
section. The words "subject to the limitation contained 
in subsection (b) herein" are omitted as covered by re- 
vised subsection (b). The words "any other" are sub- 
stituted for the words "other * * * not specified in (1) 
above". 

In subsection (b), the word "entry" is substituted for 
the word "commitment" for clarity. The words "or the 
Secretary of the Treasury, as the case may be" are in- 
serted since, under subsection (a), the Secretary of the 
Treasury has the prescribed authority with respect to 
members of the Coast Guard when it is not operating as 
a service in the Navy. 

In subsection (c), the words "materiel, and equip- 
ment" are omitted as covered by the word "supplies" 
as defined in section 101(26) of this title. 

1962 Act 

This section corrects a duplication in numbering oc- 
casioned by the addition of a duplicate section 716 by 
Pub. L. 85-861. (The first section 716 was added by Pub. 
L. 85-599.) 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "partici- 
pate in any of the following sports competitions: 

"(1) The Pan-American Games and the Olympic 
Games, and qualifying events and preparatory com- 
petition for those games. 

"(2) The Paralympic Games, if eligible to partici- 
pate in those games, and qualifying events and pre- 
paratory competition for those games. 
"(3) Any other" 
for "participate in — 

"(1) Pan-American Games and Olympic Games and 
qualifying events and preparatory competition for 
those games; and 
"(2) any other". 
2002— Subsecs. (a), (b), (d). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

1984— Subsec. (a)(1). Pub. L. 98-525, §1534(1), included 
qualifying events and preparatory competition. 
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Subsec. (a)(2). Pub. L. 98-525, §1534(2), included quali- 
fying- events and preparatory competition. 

Subsec. (b). Pub. L. 98-525, §1534(3), struck out ref- 
erence to subsec. (e). 

Subsec. (c). Pub. L. 98-525, §1534(4), (6), designated ex- 
isting provisions as par. (1), substituted "$3,000,000" for 
"$800,000" and "October 1, 1980" for "March 14, 1955", 
redesignated subsec. (d) as par. (2), and substituted 
"October 1, 1980" for "March 14, 1955". 

Subsecs. (d), (e). Pub. L. 98-525, §1534(7), redesignated 
subsec. (e) as (d). Former subsec. (d) redesignated par. 
(2) of subsec. (c). 

1980— Subsec. (a). Pub. L. 96-513, §511(22)(A), sub- 
stituted "Transportation" for "the Treasury". 

Subsec. (b). Pub. L. 96-513, §511(22), redesignated sub- 
sec. (c) as (b) and substituted reference to subsec. (c) 
for reference to subsec. (f), and "Transportation" for 
"the Treasury". 

Subsecs. (c), (d). Pub. L. 96-513, §511(22)(C), redesig- 
nated subsecs. (d) and (e) as (c) and (d), respectively. 
Former subsec. (c) redesignated (b). 

Subsecs. (e), (f). Pub. L. 96-513, §511(22) (A), (C), redes- 
ignated subsec. (f) as (e) and substituted "Transpor- 
tation" for "the Treasury". Former subsection (e) re- 
designated (d). 

1966— Subsec. (b). Pub. L. 89-718 repealed subsec. (b) 
which required the Secretary of Defense or the Sec- 
retary of the Treasury to report to the Committees on 
Armed Services of the Senate and House of Representa- 
tives the details of the proposed participation by mem- 
bers of the Armed Forces under his jurisdiction in 
international amateur sports competition. See also 
Pub. L. 89-348, §1(12), Nov. 8, 1965, 79 Stat. 1311, which 
earlier repealed the reporting requirement of subsec. 
(b). 

1965 — Subsec. (b). Pub. L. 89-348 repealed provision of 
subsec. (b) which required the Secretary of Defense or 
the Secretary of the Treasury, as the case may be, to 
report to the Committees on the Armed Services of the 
Senate and House of Representatives the details of the 
proposed participation by members of the Armed 
Forces under his jurisdiction in international amateur 
sports competition. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

[§718. Repealed. Pub. L. 99-433, title I, § 110(a)(1), 
Oct. 1, 1986, 100 Stat. 1001] 

Section, added Pub. L. 87-651, title II, § 205(a), Sept. 7, 
1962, 76 Stat. 519, provided that officers of the armed 
forces could be detailed for duty as assistants or per- 
sonal aides to the Secretary of Defense. 

§ 719. Department of Commerce: assignment or 
detail of members of the armed forces to Na- 
tional Oceanic and Atmospheric Administra- 
tion 

Upon the request of the Secretary of Com- 
merce, the Secretary of a military department 
may assign or detail members of the armed 
forces under his jurisdiction for duty in the Na- 
tional Oceanic and Atmospheric Administration, 
Department of Commerce, with reimbursement 
from the Department of Commerce. Notwith- 
standing any other provision of law, a member 
so assigned or detailed may exercise the func- 
tions, and assume the title, of any position in 



that Administration without affecting his status 
as a member of an armed force, but he is not en- 
titled to the compensation fixed for that posi- 
tion. 

(Added Pub. L. 89-683, §1(1), Oct. 15, 1966, 80 Stat. 
960; amended Pub. L. 96-513, title I, §511(23)(A), 
(B), Dec. 12, 1980, 94 Stat. 2921.) 

Amendments 

1980 — Pub. L. 96-513 substituted "of members of the 
armed forces to National Oceanic and Atmospheric" for 
"to Environmental Science Services" in section catch- 
line, and substituted "National Oceanic and Atmos- 
pheric" for "Environmental Science Services" in text. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 720. Chief of Staff to President: appointment 

The President, by and with the advice and con- 
sent of the Senate, may appoint a general officer 
of the Army, Air Force, or Marine Corps or a 
flag officer of the Navy as the Chief of Staff to 
the President and may designate such position 
as a position of importance and responsibility 
under section 601 of this title. 

(Added Pub. L. 96-513, title V, §501(9)(A), Dec. 12, 
1980, 94 Stat. 2907.) 

Effective Date 

Section effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as a note under section 101 of this 
title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

[§721. Repealed. Pub. L. 111-84, div. A, title V, 
§502(i)(l), Oct. 28, 2009, 123 Stat. 2276] 

Section, added Pub. L. 105-85, div. A, title V, § 501(a), 
Nov. 18, 1997, 111 Stat. 1723; amended Pub. L. 107-314, 
div. A, title X, § 1041(a)(4), Dec. 2, 2002, 116 Stat. 2645, re- 
lated to limitation on appointments, assignments, de- 
tails, and duties outside a general or flag officer's own 
service. 

§ 722. Attending Physician to the Congress: grade 

A general officer serving as Attending Physi- 
cian to the Congress, while so serving, holds the 
grade of major general. A flag officer serving as 
Attending Physician to the Congress, while so 
serving, holds the grade of rear admiral. 

(Added Pub. L. 109-364, div. A, title V, 
§ 507(a)(1)(A), Oct. 17, 2006, 120 Stat. 2180.) 

CHAPTER 43— RANK AND COMMAND 

See. 

741. Rank: commissioned officers of the armed 

forces. 

742. Rank: warrant officers. 

743. Rank: Chief of Staff of the Army; Chief of 

Naval Operations; Chief of Staff of the Air 
Force; Commandant of the Marine Corps. 



Page 381 



TITLE 10— ARMED FORCES 



§741 



Sec. 

744. Physician to White House: assignment; grade. 

[745. Repealed.] 

747. Command: when different commands of 

Army, Navy, Air Force, Marine Corps, and 
Coast Guard join. 

749. Command: commissioned officers in same 

grade or corresponding grades on duty at 
same place. 

750. Command: retired officers. 

Amendments 

1991— Pub. L. 102-190, div. A, title XI, § 1114(c), Dec. 5, 
1991, 105 Stat. 1502, added item 742 and struck out item 
745 "Warrant officers: rank". 

1987— Pub. L. 100-180, div. A, title XIII, § 1314(b)(5)(B), 
Dec. 4, 1987, 101 Stat. 1175, inserted "; Commandant of 
the Marine Corps" after "Air Force" in item 743. 

1980— Pub. L. 96-513, title V, §501(10)(A), Dec. 12, 1980, 
94 Stat. 2908, as amended Pub. L. 97-22, § 10(a)(1), July 
10, 1981, 95 Stat. 136, substituted "armed forces" for 
"Army, Navy, Air Force, and Marine Corps" in item 
741. 

Pub. L. 96-513, title V, §501(10)(B), Dec. 12, 1980, 94 
Stat. 2908, added item 750. 

1968— Pub. L. 90-235, § 5(a)(1)(B), Jan. 2, 1968, 81 Stat. 
761, added items 747 and 749. 

1958— Pub. L. 85-861, §1(19), Sept. 2, 1958, 72 Stat. 1442, 
struck out item 742 "Rank: officers of regular and re- 
serve components". 

§741. Rank: commissioned officers of the armed 
forces 

(a) Among the grades listed below, the grades 
of general and admiral are equivalent and are 
senior to other grades and the grades of second 
lieutenant and ensign are equivalent and are 
junior to other grades. Intermediate grades rank 
in the order listed as follows: 

ArmV M^L F Cor% and 

General Admiral. 

Lieutenant general .. Vice admiral. 

Major general Rear admiral. 

Brigadier general Rear admiral (lower half). 

Colonel Captain. 

Lieutenant colonel .. Commander. 

Major Lieutenant commander. 

Captain Lieutenant. 

First lieutenant Lieutenant (junior grade). 

Second lieutenant .... Ensign. 

(b) Rank among officers of the same grade or 
of equivalent grades is determined by comparing 
dates of rank. An officer whose date of rank is 
earlier than the date of rank of another officer 
of the same or equivalent grade is senior to that 
officer. 

(c) Rank among officers of the Army, Navy, 
Air Force, and Marine Corps of the same grade 
or of equivalent grades who have the same date 
of rank is determined by regulations prescribed 
by the Secretary of Defense which shall apply 
uniformly among the Army, Navy, Air Force, 
and Marine Corps. 

(d) (1) The date of rank of an officer of the 
Army, Navy, Air Force, or Marine Corps who 
holds a grade as the result of an original ap- 
pointment shall be determined by the Secretary 
of the military department concerned at the 
time of such appointment. The date of rank of 
an officer of the Army, Navy, Air Force, or Ma- 
rine Corps who holds a grade as the result of an 
original appointment and who at the time of 



such appointment was awarded service credit for 
prior commissioned service or constructive cred- 
it for advanced education or training, or special 
experience shall be determined so as to reflect 
such prior commissioned service or constructive 
service. Determinations by the Secretary con- 
cerned under this paragraph shall be made under 
regulations prescribed by the Secretary of De- 
fense which shall apply uniformly among the 
Army, Navy, Air Force, and Marine Corps. 

(2) Except as otherwise provided by law, the 
date of rank of an officer who holds a grade as 
the result of a promotion is the date of his ap- 
pointment to that grade. 

(3) Under regulations prescribed by the Sec- 
retary of Defense, which shall apply uniformly 
among the Army, Navy, Air Force, and Marine 
Corps, the date of rank of a reserve commis- 
sioned officer (other than a warrant officer) of 
the Army, Navy, Air Force, or Marine Corps who 
is to be placed on the active-duty list and who 
has not been on continuous active duty since his 
original appointment as a reserve commissioned 
officer in a grade above chief warrant officer, 
W-5, or who is transferred from an inactive 
status to an active status and placed on the ac- 
tive-duty list or the reserve active-status list 
may, effective on the date on which he is placed 
on the active-duty list or reserve active-status 
list, be changed by the Secretary concerned to a 
later date to reflect such officer's qualifications 
and experience. The authority to change the 
date of rank of a reserve officer who is placed on 
the active-duty list to a later date does not 
apply in the case of an officer who (A) has served 
continuously in the Selected Reserve of the 
Ready Reserve since the officer's last pro- 
motion, or (B) is placed on the active-duty list 
while on a promotion list as described in section 
14317(b) of this title. 

(4) (A) The Secretary concerned may adjust the 
date of rank of an officer appointed under sec- 
tion 624(a) of this title to a higher grade that is 
not a general officer or flag officer grade if the 
appointment of that officer to that grade is de- 
layed from the date on which (as determined by 
the Secretary) it would otherwise have been 
made by reason of unusual circumstances (as de- 
termined by the Secretary) that cause an unin- 
tended delay in — 

(i) the processing or approval of the report of 
the selection board recommending the ap- 
pointment of that officer to that grade; or 

(ii) the processing or approval of the pro- 
motion list established on the basis of that re- 
port. 

(B) The adjusted date of rank applicable to the 
grade of an officer under subparagraph (A) shall 
be consistent — 

(i) with the officer's position on the pro- 
motion list for that grade and competitive 
category when additional officers in that 
grade and competitive category were needed; 
and 

(ii) with compliance with the applicable au- 
thorized strengths for officers in that grade 
and competitive category. 

(C) The adjusted date of rank applicable to the 
grade of an officer under subparagraph (A) shall 
be the effective date for — 
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(i) the officer's pay and allowances for that 
grade; and 

(ii) the officer's position on the active-duty 
list. 

(D) When under subparagraph (A) the Sec- 
retary concerned adjusts the date of rank of an 
officer in a grade to which the officer was ap- 
pointed by and with the advice and consent of 
the Senate and the adjustment is to a date be- 
fore the date of the advice and consent of the 
Senate to that appointment, the Secretary shall 
promptly transmit to the Committee on Armed 
Services of the Senate a notification of that ad- 
justment. Any such notification shall include 
the name of the officer and a discussion of the 
reasons for the adjustment of date of rank. 

(E) Any adjustment in date of rank under this 
paragraph shall be made under regulations pre- 
scribed by the Secretary of Defense, which shall 
apply uniformly among the Army, Navy, Air 
Force, and Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 33; Pub. L. 
96-513, title I, §107, Dec. 12, 1980, 94 Stat. 2869; 
Pub. L. 97-22, §4(h), July 10, 1981, 95 Stat. 127; 
Pub. L. 97-86, title IV, § 405(b)(8), Dec. 1, 1981, 95 
Stat. 1106; Pub. L. 97-295, §1(11), Oct. 12, 1982, 96 
Stat. 1289; Pub. L. 98-557, § 25(c), Oct. 30, 1984, 98 
Stat. 2873; Pub. L. 99-145, title V, § 514(b)(8), Nov. 
8, 1985, 99 Stat. 629; Pub. L. 102-190, div. A, title 
XI, §1131(1)(A), Dec. 5, 1991, 105 Stat. 1505; Pub. 
L. 103-337, div. A, title XVI, §1626, Oct. 5, 1994, 
108 Stat. 2962; Pub. L. 104-106, div. A, title XV, 
§ 1501(a)(3), Feb. 10, 1996, 110 Stat. 495; Pub. L. 
107-107, div. A, title V, § 506(a), Dec. 28, 2001, 115 
Stat. 1089.) 



Historical and Revision Notes 



Revised 
section 



741(a) 



741(b) 



741(c) 



Source (U.S. Code) 



10:517 (1st and 2d sen- 
tences, less applicabil- 
ity to rank within 
grade). 

14:43. 

34:651 (less applicability 
to establishment of 
commissioned grades, 
and less applicability 
to rank within grade). 

34:241. 

34:241a (1st and 2d sen- 
tences, less applicabil- 
ity to rank within 
grade). 

10:517 (1st and 2d sen- 
tences, as applicable to 
rank within grade). 

34:241a (1st and 2d sen- 
tences, as applicable to 
rank within grade). 

34:626-l(j). 

34:651 (less applicability 
to establishment of 
commissioned grades, 
and as applicable to 
rank within grade). 

10:517 (less 1st and 2d 
sentences). 

34:241a (less 1st and 2d 
sentences). 



Source (Statutes at Large) 



Aug. 7. 1947, ch. 512, 
§§314(j), 516, 61 Stat. 
865, 908. 

R.S. 1603 (less applicabil- 
ity to establishment of 
commissioned grades). 

R.S. 1466. 

Aug. 4, 1949, ch. 393, 
§1(43), 63 Stat. 498. 



In subsection (a), the word "Regular", pertaining to 
major generals and brigadier generals, in 10:517 and 
34:241a, is omitted, since the last sentence of 10:517 and 
34:241a establish the rank of nonregular officers of the 
Army and the Air Force, with respect to officers of the 
Regular Army and the Regular Air Force. The effect of 
establishing their rank with respect to regular officers, 
when read in connection with the provisions prescrib- 
ing the rank of officers of the regular components with 
officers of the other services, under 10:517 (less last sen- 



tence), 34:241a (less last sentence), and 34:241, is there- 
fore to establish the rank of nonregular officers with 
respect to officers of the other listed services. This al- 
lows a consolidation of 10:517 (less last sentence, as ap- 
plicable to rank), 34:241, and 34:241a (less last sentence, 
as applicable to rank), together with 34:651, into a table 
of rank among officers of the Army, Navy, Air Force, 
and Marine Corps. The words "lineal rank only being 
considered", in 34:241, are covered by setting forth the 
grades in tabular form. The words "whether on the ac- 
tive or retired list", in 34:241, are omitted, since retired 
officers of the Navy continue to be officers of the Navy. 
The words "Lieutenant (junior grade)" are substituted 
for the word "masters", in R.S. 1466, to reflect the 
change made in the name of that grade by the Act of 
March 3, 1883, ch. 97 (2d par.), 22 Stat. 472. 

In subsections (a) and (b), the words "entitled to pay" 
and "entitled to the pay", respectively, are inserted, 
since rear admiral is one grade with two ranks depend- 
ing on the amount of pay to which the incumbent is en- 
titled. 

In subsection (b), the words "in such grades", in 
10:517 and 34:241a, are omitted as surplusage. 

In subsection (c), the words "A commissioned officer 
of the Army or the Air Force" are substituted for the 
words "All officers of the Army of the United States, 
including all components thereof", since rank among 
officers of the Regular Army and Regular Air Force is 
determined under sections 3573, 3574, 8573, and 8574 of 
this title. 

Amendments 

2001— Subsec. (d)(4). Pub. L. 107-107 added par. (4). 

1996— Subsec. (d)(3). Pub. L. 104-106 made technical 
correction to directory language of Pub. L. 103-337, 
§1626(1). See 1994 Amendment note below. 

1994— Subsec. (d)(3). Pub. L. 103-337, §1626(3), inserted 
at end "The authority to change the date of rank of a 
reserve officer who is placed on the active-duty list to 
a later date does not apply in the case of an officer who 

(A) has served continuously in the Selected Reserve of 
the Ready Reserve since the officer's last promotion, or 

(B) is placed on the active-duty list while on a pro- 
motion list as described in section 14317(b) of this 
title." 

Pub. L. 103-337, §1626(2), inserted "or reserve active- 
status list" after "he is placed on the active-duty list". 

Pub. L. 103-337, §1626(1), as amended by Pub. L. 
104-106, inserted "or who is transferred from an inac- 
tive status to an active status and placed on the active- 
duty list or the reserve active-status list may, effective 
on the date on which he is placed on the active-duty 
list" after "warrant officer, W-5,". 

1991— Subsec. (d)(3). Pub. L. 102-190 substituted "chief 
warrant officer, W-5," for "warrant officer (W-4)". 

1985 — Subsec. (a). Pub. L. 99-145 substituted "Rear ad- 
miral (lower half)" for "Commodore" in table. 

1984— Subsec. (a). Pub. L. 98-557 struck out "(Navy) 
and Rear admiral (upper half) (Coast Guard)" after 
"Rear admiral" and "(Navy) and Rear admiral (lower 
half) (Coast Guard)" after "Commodore" in table. 

1982— Subsec. (c). Pub. L. 97-295 substituted "the" for 
"the the" after "uniformly among". 

1981— Pub. L. 97-22, § 4(h)(4), substituted "armed 
forces" for "Army, Navy, Air Force, and Marine Corps" 
in section catchline. 

Subsec. (a). Pub. L. 97-86 substituted "Commodore" 
for "Commodore admiral" in right column of table op- 
posite Brigadier general. 

Pub. L. 97-22, § 4(h)(1), inserted reference to the Coast 
Guard in column heading and inserted references to 
Rear admiral (upper half) (Coast Guard) and Rear admi- 
ral (lower half) (Coast Guard). 

Subsec. (c). Pub. L. 97-22, § 4(h)(2), inserted "of the 
Army, Navy, Air Force, and Marine Corps" after "Rank 
among officers". 

Subsec. (d)(1). Pub. L. 97-22, § 4(h)(3)(A), inserted "of 
the Army, Navy, Air Force, or Marine Corps" after "of- 
ficer" in two places. 

Subsec. (d)(3). Pub. L. 97-22, § 4(h)(3)(B), inserted "of 
the Army, Navy, Air Force, or Marine Corps" after 
"(other than a warrant officer)". 
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1980 — Pub. L. 96-513 completely revised section to re- 
structure and redefine various ranks of commissioned 
officers of the Army, Air Force, Marine Corps, and 
Navy and relationships of officers in those ranks among 
themselves. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 506(c), Dec. 28, 2001, 
115 Stat. 1090, provided that: 

"(1) Paragraph (4) of section 741(d) of title 10, United 
States Code, as added by subsection (a), and paragraph 
(2) of section 14308(c) of such title, as added by sub- 
section (b), shall apply with respect to any report of a 
selection board recommending officers for promotion to 
the next higher grade that is submitted to the Sec- 
retary of the military department concerned on or 
after the date of the enactment of this Act [Dec. 28, 
2001]. 

"(2) The Secretary of the military department con- 
cerned may apply the applicable paragraph referred to 
in paragraph (1) in the case of an appointment of an of- 
ficer to a higher grade resulting from a report of a se- 
lection board submitted to the Secretary before the 
date of the enactment of this Act if the Secretary de- 
termines that such appointment would have been made 
on an earlier date that is on or after October 1, 2001, 
and was delayed under the circumstances specified in 
paragraph (4) of section 741(d) of title 10, United States 
Code, as added by subsection (a)." 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Oct. 1, 1996, 
see section 1691(b)(1) of Pub. L. 103-337, set out as an Ef- 
fective Date note under section 10001 of this title. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 742. Rank: warrant officers 

(a) Among warrant officer grades, warrant of- 
ficer grades of a higher numerical designation 
are senior to warrant officer grades of a lower 
numerical designation. 

(b) Rank among warrant officers of the same 
grade, and date of rank of warrant officers, is 



determined in the same manner as prescribed in 
section 741 of this title for officers in grades 
above warrant officer grades. 

(Added Pub. L. 102-190, div. A, title XI, § 1114(a), 
Dec. 5, 1991, 105 Stat. 1502.) 

Prior Provisions 

A prior section 742, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 34, related to rank of regular officers and reserve 
officers, prior to repeal by Pub. L. 85-861, §36B(4), Sept. 
2, 1958, 72 Stat. 1570. 

Effective Date 

Section effective Feb. 1, 1992, see section 1132 of Pub. 
L. 102-190, set out as an Effective Date of 1991 Amend- 
ment note under section 521 of this title. 

§ 743. Rank: Chief of Staff of the Army; Chief of 
Naval Operations; Chief of Staff of the Air 
Force; Commandant of the Marine Corps 

The Chief of Staff of the Army, the Chief of 
Naval Operations, the Chief of Staff of the Air 
Force, and the Commandant of the Marine Corps 
rank among themselves according to dates of 
appointment to those offices, and rank above all 
other officers on the active-duty list of the 
Army, Navy, Air Force, and Marine Corps, ex- 
cept the Chairman and the Vice Chairman of the 
Joint Chiefs of Staff. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 34; Pub. L. 
96-513, title I, §501(11), Dec. 12, 1980, 94 Stat. 2908; 
Pub. L. 99-433, title II, § 202(b), Oct. 1, 1986, 100 
Stat. 1010; Pub. L. 100-180, div. A, title XIII, 
§ 1314(a)(2), (b)(5)(A), Dec. 4, 1987, 101 Stat. 1175.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


743 


5:626c(b). 


July 26, 1947, oh. 343, 






§ 208(b), 61 Stat. 503; 






Sept. 19. 1951. ch. 407, 






§402, 65 Stat. 333. 



5:626c(b) (1st sentence) is omitted as superseded by 
sections 8031(a)(1) and 8034(a) of this title. 5:626c(b) (2d 
sentence) is omitted as covered by section 8034(d) of 
this title. 5:626c(b) (3d and 4th sentences) is omitted as 
executed. 5:626c(b) (5th sentence) is omitted as covered 
by section 8034(b) of this title. 5:626c(b) (proviso of last 
sentence) is omitted as executed, since the incumbents 
to whom it is applied no longer hold the offices men- 
tioned. The exception as to the Chairman of the Joint 
Chiefs of Staff is included because of section 142(c) of 
this title. The words "and the Marine Corps" are in- 
serted, since under section 5081 of this title the Chief of 
Naval Operations takes precedence over all other offi- 
cers of the naval service. 

Amendments 

1987— Pub. L. 100-180, § 1314(b)(5)(A), inserted 
"; Commandant of the Marine Corps" after "Air 
Force" in section catchline. 

Pub. L. 100-180, § 1314(a)(2), made technical correction 
in directory language of Pub. L. 99-433. See 1986 Amend- 
ment note below. 

1986— Pub. L. 99-433, as amended by Pub. L. 100-180, 
§ 1314(a)(2), inserted reference to the Commandant of 
the Marine Corp and the Vice Chairman of the Joint 
Chiefs of Staff. 

1980 — Pub. L. 96-513 substituted "active-duty list" for 
"active list". 

Effective Date of 1987 Amendment 

Section 1314(e)(1) of Pub. L. 100-180 provided that: 
"The amendments made by subsection (a) [amending 
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this section, sections 2431 to 2434 of this title, and pro- 
visions set out as notes under sections 111 and 3033 of 
this title] shall apply as if included in the enactment of 
the Goldwater-Nichols Department of Defense Reorga- 
nization Act of 1986 (Public Law 99-433)." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§744. Physician to White House: assignment; 
grade 

An officer of the Medical Corps of the Army, 
or a medical officer of the Air Force, who is 
below the grade of colonel and who is assigned 
to duty as physician to the White House has the 
rank, pay, and allowances of colonel while so 
serving. An officer of the Medical Corps of the 
Navy who is below the grade of captain and who 
is assigned to that duty has the rank, pay, and 
allowances of captain while so serving. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 34.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


744 


10:515. 
34:251a. 


Apr. 4. 1930, ch. 104. 46 
Stat. 140. 





The word "temporary", in 10:515 and 34:251a, is omit- 
ted as surplusage. 



[§ 745. Repealed. Pub. L. 102-190, div. A, title XI, 
§ 1114(b), Dec. 5, 1991, 105 Stat. 1502] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 34, relat- 
ed to ranking of warrant officers. See section 742 of this 
title. 

Effective Date of Repeal 

Repeal effective Feb. 1, 1992, see section 1132 of Pub. 
L. 102-190, set out as an Effective Date of 1991 Amend- 
ment note under section 521 of this title. 

§747. Command: when different commands of 
Army, Navy, Air Force, Marine Corps, and 
Coast Guard join 

When different commands of the Army, Navy, 
Air Force, Marine Corps, and Coast Guard join 
or serve together, the officer highest in rank in 
the Army, Navy, Air Force, Marine Corps, or 
Coast Guard on duty there, who is otherwise eli- 
gible to command, commands all those forces 
unless otherwise directed by the President. 

(Added Pub. L. 90-235, § 5(a)(1)(A), Jan. 2, 1968, 81 
Stat. 760.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 749. Command: commissioned officers in same 
grade or corresponding grades on duty at 
same place 

(a) When the Army, Navy, Air Force, Marine 
Corps, or Coast Guard, as the case may be, has 



on duty in the same area, field command, or or- 
ganization two or more commissioned officers of 
the same grade who are otherwise eligible to 
command, the President may assign the com- 
mand without regard to rank in that grade. 

(b) When officers of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard are on duty 
in the same area, field, command, or organiza- 
tion and two or more commissioned officers of 
different services, who are otherwise eligible to 
command, have the same grade or corresponding 
grades, the President may assign the command 
without regard to rank in that grade. 

(Added Pub. L. 90-235, § 5(a)(1)(A), Jan. 2, 1968, 81 
Stat. 760.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Delegation of Authority 

For delegation of authority of President under this 
section, see section 1 of Ex. Ord. No. 12765, June 11, 1991, 
56 F.R. 27401, set out as a note under section 113 of this 
title. 

§ 750. Command: retired officers 

A retired officer has no right to command ex- 
cept when on active duty. 

(Added Pub. L. 96-513, title I, §108, Dec. 12, 1980, 
94 Stat. 2870.) 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

CHAPTER 45— THE UNIFORM 

Sec. 

771. Unauthorized wearing prohibited. 
771a. Disposition on discharge. 

772. When wearing by persons not on active duty 

authorized. 

773. When distinctive insignia required. 

774. Religious apparel: wearing while in uniform. 

775. Issue of uniform without charge. 

776. Applicability of chapter. 

777. Wearing of insignia of higher grade before 

promotion (frocking): authority; restric- 
tions. 

777a. Wearing of insignia of higher grade before ap- 
pointment to a grade above major general 
or rear admiral (frocking): authority; re- 
strictions. 

Amendments 

2011— Pub. L. 111-383, div. A, title V, § 505(a)(2), Jan. 7, 
2011, 124 Stat. 4210, added item 777a. 

1996— Pub. L. 104-106, div. A, title V, § 503(a)(2), Feb. 
10, 1996, 110 Stat. 294, added item 777. 

1992— Pub. L. 102-484, div. A, title III, § 377(b), Oct. 23, 
1992, 106 Stat. 2387, added item 775 and redesignated 
former item 775 as 776. 

1987— Pub. L. 100-180, div. A, title V, § 508(b), Dec. 4, 
1987, 101 Stat. 1087, added item 774 and redesignated 
former item 774 as 775. 
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1968— Pub. L. 90-235, §8(1)(B), Jan. 2, 1968, 81 Stat. 764, 
added item 771a. 

Policy on Ground Combat and Camouflage Utility 
Uniforms 

Pub. L. 111-84, div. A, title III, §352, Oct. 28, 2009, 123 
Stat. 2262, provided that: 

"(a) Establishment of Policy. — It is the policy of 
the United States that the design and fielding- of all fu- 
ture ground combat and camouflage utility uniforms of 
the Armed Forces may uniquely reflect the identity of 
the individual military services, as long as such ground 
combat and camouflage utility uniforms, to the maxi- 
mum extent practicable — 

"(1) provide members of every military service an 
equivalent level of performance, functionality, and 
protection commensurate with their respective as- 
signed combat missions; 

"(2) minimize risk to the individual soldier, sailor, 
airman, or marine operating in the joint battlespace; 
and 

"(3) provide interoperability with other components 
of individual war fighter systems, including body 
armor and other individual protective systems. 
"(b) Comptroller General Assessment. — The Comp- 
troller General shall conduct an assessment of the 
ground combat uniforms and camouflage utility uni- 
forms currently in use in the Department of Defense. 
The assessment shall examine, at a minimum, each of 
the following: 

"(1) The overall performance of each uniform in 
various anticipated combat environments and thea- 
ters of operations. 

"(2) Whether the uniform design of each uniform 
conforms adequately and is interoperable with cur- 
rently issued personal protective gear and body 
armor. 

"(3) Costs associated with the design, development, 
production, procurement, and fielding of existing 
service-specific ground combat and camouflage util- 
ity uniforms. 

"(4) Challenges and risks associated with fielding 
members of the Armed Forces into combat theaters 
in unique or service-specific ground combat or cam- 
ouflage utility uniforms, including the tactical risk 
to the individuals serving in individual augmentee, 
in-lieu of force, or joint duty assignments of use of 
different ground combat uniforms in a combat envi- 
ronment. 

"(5) Implications of the use of patents and other 
proprietary measures that may preclude sharing of 
technology, advanced uniform design, camouflage 
techniques, and fire retardence [sic]. 

"(6) Logistical requirements to field and support 
forces in varying combat or utility uniforms. 
"(c) Report Required. — Not later than 180 days after 
the date of the enactment of this Act [Oct. 28, 2009], the 
Comptroller General shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives] the results of the assessment conducted 
under subsection (b). 

"(d) Requirement for Joint Criteria. — In support of 
the policy established in subsection (a), the Secretaries 
of the military departments, consistent with the au- 
thority set out in subtitles B, C, and D of title 10, 
United States Code, shall establish joint criteria for fu- 
ture ground combat uniforms by not later than 270 days 
after the Comptroller General submits the report re- 
quired under subsection (c). The joint criteria shall 
take into account the findings and recommendations of 
such report and ensure that new technologies, advanced 
materials, and other advances in ground combat uni- 
form design may be shared between the military serv- 
ices and are not precluded from being adapted for use 
by any military service due to military service-unique 
proprietary arrangements." 

§ 771. Unauthorized wearing prohibited 

Except as otherwise provided by law, no per- 
son except a member of the Army, Navy, Air 



Force, or Marine Corps, as the case may be, may 
wear — 

(1) the uniform, or a distinctive part of the 
uniform, of the Army, Navy, Air Force, or Ma- 
rine Corps; or 

(2) a uniform any part of which is similar to 
a distinctive part of the uniform of the Army, 
Navy, Air Force, or Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 34.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


771 


10:1393 (1st par., less pro- 


June 3, 1916. ch. 134, §125 




visos). 


(1st par., less provisos), 






39 Stat. 216. 



The words "Except as otherwise provided by law" are 
inserted to give effect to exceptions in other revised 
sections of this title and to provisions of other laws 
giving such organizations as the Coast and Geodetic 
Survey and the Public Health Service permission to 
wear military uniforms under certain conditions. 

§ 771a. Disposition on discharge 

(a) Except as provided in subsections (b) and 
(c), when an enlisted member of an armed force 
is discharged, the exterior articles of uniform in 
his possession that were issued to him, other 
than those that he may wear from the place of 
discharge to his home under section 772(d) of 
this title, shall be retained for military use. 

(b) When an enlisted member of an armed 
force is discharged for bad conduct, undesir- 
ability, unsuitability, inaptitude, or otherwise 
than honorably — 

(1) the exterior articles of uniform in his 
possession shall be retained for military use; 

(2) under such regulations as the Secretary 
concerned prescribes, a suit of civilian cloth- 
ing and an overcoat when necessary, both to 
cost not more than $30, may be issued to him; 
and 

(3) if he would be otherwise without funds to 
meet his immediate needs, he may be paid an 
amount, fixed by the Secretary concerned, of 
not more than $25. 

(c) When an enlisted member of the Army Na- 
tional Guard or the Air National Guard who has 
been called into Federal service is released from 
that service, the exterior articles of uniform in 
his possession shall be accounted for as property 
issued to the Army National Guard or the Air 
National Guard, as the case may be, of the State 
or territory, Puerto Rico, or the District of Co- 
lumbia of whose Army National Guard or Air 
National Guard he is a member, as prescribed in 
section 708 of title 32. 

(Added Pub. L. 90-235, §8(1)(A), Jan. 2, 1968, 81 
Stat. 763; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059.) 

Amendments 

1988— Subsec. (c). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

§ 772. When wearing by persons not on active 
duty authorized 

(a) A member of the Army National Guard or 
the Air National Guard may wear the uniform 
prescribed for the Army National Guard or the 
Air National Guard, as the case may be. 
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(b) A member of the Naval Militia may wear 
the uniform prescribed for the Naval Militia. 

(0) A retired officer of the Army, Navy, Air 
Force, or Marine Corps may bear the title and 
wear the uniform of his retired grade. 

(d) A person who is discharged honorably or 
under honorable conditions from the Army, 
Navy, Air Force, or Marine Corps may wear his 
uniform while going from the place of discharge 
to his home, within three months after his dis- 
charge. 

(e) A person not on active duty who served 
honorably in time of war in the Army, Navy, Air 
Force, or Marine Corps may bear the title, and, 
when authorized by regulations prescribed by 
the President, wear the uniform, of the highest 
grade held by him during that war. 

(f) While portraying a member of the Army, 
Navy, Air Force, or Marine Corps, an actor in a 
theatrical or motion-picture production may 
wear the uniform of that armed force if the por- 
trayal does not tend to discredit that armed 
force. 

(g) An officer or resident of a veterans' home 
administered by the Department of Veterans Af- 
fairs may wear such uniform as the Secretary of 
the military department concerned may pre- 
scribe. 

(h) While attending a course of military in- 
struction conducted by the Army, Navy, Air 
Force, or Marine Corps, a civilian may wear the 
uniform prescribed by that armed force if the 
wear of such uniform is specifically authorized 
under regulations prescribed by the Secretary of 
the military department concerned. 

(1) Under such regulations as the Secretary of 
the Air Force may prescribe, a citizen of a for- 
eign country who graduates from an Air Force 
school may wear the appropriate aviation 
badges of the Air Force. 

(j) A person in any of the following categories 
may wear the uniform prescribed for that cat- 
egory: 

(1) Members of the Boy Scouts of America. 

(2) Members of any other organization des- 
ignated by the Secretary of a military depart- 
ment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 35; Pub. L. 
99-145, title XIII, § 1301(a)(1), Nov. 8, 1985, 99 Stat. 
735; Pub. L. 101-189, div. A, title XVI, § 1621(a)(1), 
Nov. 29, 1989, 103 Stat. 1602; Pub. L. 104-201, div. 
A, title V, § 551(b), Sept. 23, 1996, 110 Stat. 2525.) 

Historical and Revision Notes 



Historical and Revision Notes — Continued 



Revised 
section 



Revised 
section 



772(a) 
772(b) 

772(c) 

772(d) 
772(e) 

772(f) 



Source (U.S. Code) 



10:1393 (words before 1st 
semicolon of 1st pro- 
viso of 1st par.). 

10:1393 (15th through 18th 
words after 1st semi- 
colon of 1st proviso of 
1st par.). 

10:1023 (1st sentence). 

34:43g(i). 

34:389 (less 1st and 3d 
sentences). 

10:1393 (words between 3d 
and 4th semicolons of 
1st proviso of 1st par.). 

10:1028b. 

10:1393 (words between 2d 
and 3d semicolons of 
1st proviso of 1st par.). 

34:399d. 

10:1393 (words between 
8th and 9th semicolons 
of 1st proviso of 1st 
par.). 



Source (Statutes at Large) 



June 3, 1916, ch. 134, §12 
(words before 4th semi- 
colon, and words after 
7th semicolon, of 1st 
proviso of 1st par.; and 
last proviso of last 
par.), 39 Stat. 216; July 
9, 1918, ch. 143. subch. 
XVII, § 10 (last pro- 
viso), 40 Stat. 892: June 
4, 1920. ch. 228. §8. 41 
Stat. 836; June 6, 1942, 
ch. 382. 56 Stat. 328; 
May 24, 1949, ch. 139. 
§ 15(b) (last proviso), 63 
Stat. 91: July 6, 1953, 
ch. 180, §1. 67 Stat. 140. 

R.S. 1256 (1st sentence). 

R.S. 1457 (less 1st and 3d 
sentences); May 5. 1950, 
ch. 169. § 14(f), 64 Stat. 
147. 



772(g) 
772(h) 

772(i) 
772(j) 



Source (U.S. Code) 



10:1393 (last proviso of 

last par.). 
10:1393 (words between 

7th and 8th semicolons 

of 1st proviso of 1st 

par.). 

10:1393 (words after 9th 
semicolon of 1st pro- 
viso of 1st par.). 

10:1393 (words between 
1st and 2d semicolons 
of 1st proviso of 1st 
par., less 15th through 
18th words). 



Source (Statutes at Large) 



Apr. 16, 1947, ch. 38, 
§207(j), 61 Stat. 50; as 
redesignated (i); Aug. 
7. 1947, ch. 512, § 434(d). 
61 Stat. 882. 

June 21, 1930, ch. 563. §2; 
restated Aug. 4, 1949, 
ch. 393, §12. 63 Stat. 
559: July 6, 1953, ch. 
180. §2, 67 Stat. 140. 



In subsections (a), (b), (d), (f), (g), (h), (i), and (j), the 
rules stated in the corresponding' clauses of the first 
proviso of the first paragraph, and the last proviso of 
the last paragraph, of 10:1393, are restated to make 
positive the authority of the persons described in those 
subsections to wear the uniform prescribed for the ap- 
propriate organization or activity. 

In subsection (c), the words "bear the title", in 
34:43g(i), applicable only to retired officers of the Navy 
Nurse Corps, are made applicable to other retired offi- 
cers, to make explicit what has heretofore been im- 
plicit, that a retired officer may continue to bear the 
title of his retired grade. 

In subsection (e), the words between the second and 
third semicolons of the first proviso of the first para- 
graph of 10:1393 are omitted as superseded by 10:1028b 
and 34:399d, which authorize the wearing of the uniform 
by members who are discharged honorably or under 
honorable conditions. The words "when authorized by 
regulations prescribed by" are substituted for the 
words "occasions authorized by regulations of". 

In subsection (f), the words "while portraying a mem- 
ber of the Army, Navy, Air Force, or Marine Corps, an 
actor in a theatrical or motion-picture production" are 
substituted for the words "any person from wearing the 
uniform of the United States Army, Navy, or Marine 
Corps, in any playhouse or theater or in moving-picture 
films while actually engaged in representing therein a 
military or naval character". 

In subsection (g), the word "resident" is substituted 
for the word "members", since the word "members" re- 
lated to members of the now disbanded National Home 
for disabled volunteer soldiers to which were admitted 
"members" of an organization called the "Disabled 
Volunteer Soldiers". The words "veterans' home" are 
substituted for the words "national home for veter- 
ans", since there are now no "national homes" admin- 
istered by the Veterans' Administration. 

In subsection (h), the words "authorized and" and 
"for wear during such course of instruction" are omit- 
ted as surplusage. The word "naval" is omitted as cov- 
ered by the word "military". The words "Army, Navy, 
Air Force, or Marine Corps" are substituted for the 
words "military or naval authorities". The words "that 
armed force" are substituted for the words "such mili- 
tary or naval authorities". 

In subsection (i), the words "Air Force school" are 
substituted for the words "Air Force advanced flying 
schools or Air Force service schools". The words "in 
such manner" are omitted as surplusage. 

Amendments 

1996— Subsec. (h). Pub. L. 104-201 inserted before pe- 
riod at end "if the wear of such uniform is specifically 
authorized under regulations prescribed by the Sec- 
retary of the military department concerned". 

1989— Subsec. (g). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1985 — Subsec. (c). Pub. L. 99-145 struck out provisions 
relating to a retired officer of the Navy Nurse Corps. 
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Ex. Ord. No. 10554. Delegation op Authority To 
Prescribe Regulations 

Ex. Ord. No. 10554, Aug. 18, 1954, 19 F.R. 5295, as 
amended by Ex. Ord. No. 13286, §77, Feb. 28, 2003, 68 F.R. 
10631, provided: 

The authority vested in the President (1) by section 
125 of the act of June 3, 1916, 39 Stat. 216, as amended 
by the first section of the act of July 6, 1953, 67 Stat. 
140, and (2) by section 2 of the act of June 21, 1930, 46 
Stat. 793, as amended by section 2 of said act of July 6, 
1953, to prescribe regulations authorizing occasions 
upon which the uniform may be worn by persons who 
have served honorably in the armed forces of the 
United States In time of war is hereby delegated to the 
Secretary of Defense so far as It pertains to the uni- 
forms of the Army, Navy, Air Force, and Marine Corps, 
and to the Secretary of Homeland Security so far as it 
pertains to the uniform of the Coast Guard. 

§ 773. When distinctive insignia required 

(a) A person for whom one of the following 
uniforms is prescribed may wear it, if it includes 
distinctive insignia prescribed by the Secretary 
of the military department concerned to distin- 
guish it from the uniform of the Army, Navy, 
Air Force, or Marine Corps, as the case may be: 

(1) The uniform prescribed by the university, 
college, or school for an instructor or member 
of the organized cadet corps of— 

(A) a State university or college, or a pub- 
lic high school, having a regular course of 
military instruction; or 

(B) an educational institution having a 
regular course of military instruction, and 
having a member of the Army, Navy, Air 
Force, or Marine Corps as instructor in mili- 
tary science and tactics. 

(2) The uniform prescribed by a military so- 
ciety composed of persons discharged honor- 
ably or under honorable conditions from the 
Army, Navy, Air Force, or Marine Corps to be 
worn by a member of that society when au- 
thorized by regulations prescribed by the 
President. 

(b) A uniform prescribed under subsection (a) 
may not include insignia of grade the same as, 
or similar to, those prescribed for officers of the 
Army, Navy, Air Force, or Marine Corps. 

(c) Under such regulations as the Secretary of 
the military department concerned may pre- 
scribe, any person who is permitted to attend a 
course of instruction prescribed for members of 
a reserve officers' training corps, and who is not 
a member of that corps, may, while attending 
that course of instruction, wear the uniform of 
that corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 35; Pub. L. 
85-355, Mar. 28, 1958, 72 Stat. 66.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


773(a) 
773(b) 


10:1393 (words between 
4th and 7th semicolons 
of 1st proviso, and 2d 
proviso, of 1st par.). 

10:1393 (last proviso of 
1st par.). 


June 3, 1916, ch. 134, §125 
(words between 4th and 
7th semicolons of 1st 
proviso, and 2d and 
last provisos, of 1st 
par.), 39 Stat. 216: June 
4, 1920. ch. 228. §8, 41 
Stat. 836; Sept. 15, 1951. 
ch. 402. 65 Stat. 323; 
July 6, 1953, ch. 180, §1, 
67 Stat. 140. 



In subsection (a), the word "mark" is omitted as sur- 
plusage. 



In subsection (a)(2), the words "persons discharged 
honorably or under honorable conditions from" are 
substituted for the words "entirely of honorably dis- 
charged officers or enlisted men, or both, of". The 
words "Regular or Volunteer" are omitted as surplus- 
age. The words "when authorized by regulations pre- 
scribed by" are substituted for the words "upon occa- 
sions authorized by regulations of". 

Amendments 
1958 — Subsec. (c). Pub. L. 85-355 added subsec. (c). 

§ 774. Religious apparel: wearing while in uni- 
form 

(a) General Rule. — Except as provided under 
subsection (b), a member of the armed forces 
may wear an item of religious apparel while 
wearing the uniform of the member's armed 
force. 

(b) Exceptions. — The Secretary concerned 
may prohibit the wearing of an item of religious 
apparel — 

(1) in circumstances with respect to which 
the Secretary determines that the wearing of 
the item would interfere with the performance 
of the member's military duties; or 

(2) if the Secretary determines, under regu- 
lations under subsection (c), that the item of 
apparel is not neat and conservative. 

(c) Regulations. — The Secretary concerned 
shall prescribe regulations concerning the wear- 
ing of religious apparel by members of the 
armed forces under the Secretary's jurisdiction 
while the members are wearing the uniform. 
Such regulations shall be consistent with sub- 
sections (a) and (b). 

(d) Religious Apparel Defined.— In this sec- 
tion, the term "religious apparel" means ap- 
parel the wearing of which is part of the observ- 
ance of the religious faith practiced by the 
member. 

(Added Pub. L. 100-180, div. A, title V, § 508(a)(2), 
Dec. 4, 1987, 101 Stat. 1086.) 

Prior Provisions 

A prior section 774 was renumbered section 776 of this 
title. 

Regulations 

Pub. L. 100-180, div. A, title V, § 508(c), Dec. 4, 1987, 101 
Stat. 1087, directed the Secretary concerned to pre- 
scribe the regulations required by subsec. (c) of this 
section not later than the end of the 120-day period be- 
ginning on Dec. 4, 1987. 

§ 775. Issue of uniform without charge 

(a) Issue of Uniform.— The Secretary con- 
cerned may issue a uniform, without charge, to 
any of the following members: 

(1) A member who is being repatriated after 
being held as a prisoner of war. 

(2) A member who is being treated at or re- 
leased from a medical treatment facility as a 
consequence of being wounded or injured dur- 
ing military hostilities. 

(3) A member who, as a result of the mem- 
ber's duties, has unique uniform requirements. 

(4) Any other member, if the Secretary con- 
cerned determines, under exceptional circum- 
stances, that the issue of the uniform to that 
member would significantly benefit the mo- 
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rale and welfare of the member and be advan- 
tageous to the armed force concerned. 

(b) Retention of Uniform as a Personal 
Item. — Notwithstanding section 771a of this 
title, a uniform issued to a member under this 
section may be retained by the member as a per- 
sonal item. 

(Added Pub. L. 102-484, div. A, title III, 
§ 377(a)(2), Oct. 23, 1992, 106 Stat. 2386.) 

Prior Provisions 

A prior section 775 was renumbered section 776 of this 
title. 

§ 776. Applicability of chapter 

This chapter applies in — 

(1) the United States; 

(2) the territories, commonwealths, and pos- 
sessions of the United States; and 

(3) all other places under the jurisdiction of 
the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 36, §774; Pub. L. 
99-661, div. A, title XIII, § 1343(a)(1), Nov. 14, 1986, 

100 Stat. 3992; Pub. L. 100-26, §3(6), Apr. 21, 1987, 

101 Stat. 273; renumbered §775, Pub. L. 100-180, 
div. A, title V, § 508(a)(1), Dec. 4, 1987, 101 Stat. 
1086; renumbered §776, Pub. L. 102-484, div. A, 
title III, § 377(a)(1), Oct. 23, 1992, 106 Stat. 2386.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


774 


10:1393 (less 1st and last 
pars.). 


June 3, 1916, ch. 134. §125 
(less 1st and last pars.), 
39 Stat. 216: Apr. 15. 
1948. ch. 188, 62 Stat. 
172; June 25, 1948, ch. 
645, §21 (as applicable 
to § 125 of the Act of 
June 3, 1916, ch. 134). 62 
Stat. 864; May 24. 1949, 
ch. 139, §§ 15(h) (less 
last par.), 142 (as appli- 
cable to the Act of 
Apr. 15, 1948. ch. 188), 63 
Stat. 91, 110. 





The words "the Canal Zone, Guam, American Samoa, 
and the Virgin Islands as well as to * * * other" are 
omitted as covered by the words "possessions, and all 
other places under its jurisdiction". 



Amendments 

1992— Pub. L. 102-484 renumbered section 775 of this 
title as this section. 

1987— Pub. L. 100-180 renumbered section 774 of this 
title as this section. 

Pub. L. 100-26 amended directory language of Pub. L. 
99-661. See 1986 Amendment note below. 

1986— Pub. L. 99-661, as amended by Pub. L. 100-26, 
amended section generally. Prior to amendment, sec- 
tion read as follows: "This chapter applies in the 
United States, the Territories, Commonwealths, and 
possessions, and all other places under its jurisdic- 
tion." 

Effective Date of 1987 Amendment 

Section 12(a) of Pub. L. 100-26 provided that: "The 
amendments made by section 3 [amending this section 
and sections 1032, 1408, 1450, 1588, 2007, 2364, and 5150 of 
this title, and section 4703 of Title 20, Education, and 
amending provisions set out as a note under section 
1006 of Title 37, Pay and Allowances of the Uniformed 
Services] shall apply as if included in Public Law 99-661 
when enacted on November 14, 1986." 



§ 777. Wearing of insignia of higher grade before 
promotion (frocking): authority; restrictions 

(a) Authority. — An officer in a grade below 
the grade of major general or, in the case of the 
Navy, rear admiral, who has been selected for 
promotion to the next higher grade may be au- 
thorized, under regulations and policies of the 
Department of Defense and subject to subsection 
(b), to wear the insignia for that next higher 
grade. An officer who is so authorized to wear 
the insignia of the next higher grade is said to 
be "frocked" to that grade. 

(b) Restrictions. — An officer may not be au- 
thorized to wear the insignia for a grade as de- 
scribed in subsection (a) unless — 

(1) the Senate has given its advice and con- 
sent to the appointment of the officer to that 
grade; 

(2) the officer is serving in, or has received 
orders to serve in, a position for which that 
grade is authorized; and 

(3) in the case of an officer selected for pro- 
motion to a grade above colonel or, in the case 
of an officer of the Navy, a grade above cap- 
tain — 

(A) authority for that officer to wear the 
insignia of that grade has been approved by 
the Secretary of Defense (or a civilian offi- 
cer within the Office of the Secretary of De- 
fense whose appointment was made with the 
advice and consent of the Senate and to 
whom the Secretary delegates such approval 
authority); and 

(B) the Secretary of Defense has submitted 
to Congress a written notification of the in- 
tent to authorize the officer to wear the in- 
signia for that grade. 

(c) Benefits Not To Be Construed as Accru- 
ing. — (1) Authority provided to an officer as de- 
scribed in subsection (a) to wear the insignia of 
the next higher grade may not be construed as 
conferring authority for that officer to — 

(A) be paid the rate of pay provided for an 
officer in that grade having the same number 
of years of service as that officer; or 

(B) assume any legal authority associated 
with that grade. 

(2) The period for which an officer wears the 
insignia of the next higher grade under such au- 
thority may not be taken into account for any 
of the following purposes: 

(A) Seniority in that grade. 

(B) Time of service in that grade. 

(d) Limitation on Number of Officers 
Frocked to Specified Grades.— (1) The total 
number of colonels, Navy captains, brigadier 
generals, and rear admirals (lower half) on the 
active-duty list who are authorized as described 
in subsection (a) to wear the insignia for the 
next higher grade may not exceed 85. 

(2) The number of officers of an armed force on 
the active-duty list who are authorized as de- 
scribed in subsection (a) to wear the insignia for 
a grade to which a limitation on total number 
applies under section 523(a) of this title for a fis- 
cal year may not exceed 1 percent, or, for the 
grades of colonel and Navy captain, 2 percent, of 
the total number provided for the officers in 
that grade in that armed force in the adminis- 
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tration of the limitation under that section for 
that fiscal year. 

(Added Pub. L. 104-106, div. A, title V, § 503(a)(1), 
Feb. 10, 1996, 110 Stat. 294; amended Pub. L. 
105-85, div. A, title V, §505, Nov. 18, 1997, 111 
Stat. 1726; Pub. L. 106-65, div. A, title V, §502, 
Oct. 5, 1999, 113 Stat. 590; Pub. L. 108-136, div. A, 
title V, § 509(a), Nov. 24, 2003, 117 Stat. 1458; Pub. 
L. 108-375, div. A, title V, §503, Oct. 28, 2004, 118 
Stat. 1875; Pub. L. 109-163, div. A, title V, 
§§ 503(c), 504, Jan. 6, 2006, 119 Stat. 3226; Pub. L. 
111-383, div. A, title V, § 505(b), Jan. 7, 2011, 124 
Stat. 4210.) 

Amendments 

2011— Subsec. (b)(3)(B). Pub. L. 111-383 struck out 
"and a period of 30 days has elapsed after the date of 
the notification" after "grade". 

2006— Subsec. (a). Pub. L. 109-163, § 503(c), inserted "in 
a grade below the grade of major general or, in the case 
of the Navy, rear admiral," after "An officer" in first 

S6Ht6IlCB 

Subsec. (d)(1). Pub. L. 109-163, §504(1), substituted 
"colonels, Navy captains, brigadier generals, and rear 
admirals (lower half)" for "brigadier generals and Navy 
rear admirals (lower half)" and "the next higher grade 
may not exceed 85" for "the grade of major general or 
rear admiral, as the case may be, may not exceed 30". 

Subsec. (d)(2), (3). Pub. L. 109-163, §504(2), (3), redesig- 
nated par. (3) as (2) and struck out former par. (2) which 
read as follows: "The total number of colonels and 
Navy captains on the active-duty list who are author- 
ized as described in subsection (a) to wear the insignia 
for the grade of brigadier general or rear admiral 
(lower half), as the case may be, may not exceed 55." 

2004— Subsec. (d). Pub. L. 108-375 added par. (1) and re- 
designated former pars. (1) and (2) as (2) and (3), respec- 
tively. 

2003— Subsec. (b)(3). Pub. L. 108-136 added par. (3). 

1999— Subsec. (d)(1). Pub. L. 106-65 substituted "55." 
for "the following:" and struck out subpars. (A) to (C) 
which read as follows: 

"(A) During fiscal years 1996 and 1997, 75. 

"(B) During fiscal year 1998, 55. 

"(C) After fiscal year 1998, 35." 

1997— Subsec. (d)(2). Pub. L. 105-85 inserted ", or, for 
the grades of colonel and Navy captain, 2 percent," 
after "1 percent". 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 509(b), Nov. 24, 2003, 
117 Stat. 1459, provided that: "Paragraph (3) of sub- 
section (b) of section 777 of title 10, United States Code, 
as added by subsection (a), shall not apply with respect 
to the wearing by an officer of insignia for a grade that 
was authorized under that section before the date of 
the enactment of this Act [Nov. 24, 2003]." 

Temporary Variation of Limitations on Numbers 
of Frocked Officers 

Pub. L. 104-106, div. A, title V, § 503(b), Feb. 10, 1996, 
110 Stat. 294, provided that in the administration of 
former subsec. (d)(2) of this section, the percent limita- 
tion applied under that section for fiscal year 1996 
would be 2 percent, rather than 1 percent. 

§ 777a. Wearing of insignia of higher grade before 
appointment to a grade above major general 
or rear admiral (frocking): authority; restric- 
tions 

(a) Authority. — An officer serving in a grade 
below the grade of lieutenant general or, in the 
case of the Navy, vice admiral, who has been se- 
lected for appointment to the grade of lieuten- 
ant general or general, or, in the case of the 



Navy, vice admiral or admiral, and an officer 
serving in the grade of lieutenant general or 
vice admiral who has been selected for appoint- 
ment to the grade of general or admiral, may be 
authorized, under regulations and policies of the 
Department of Defense and subject to subsection 
(b), to wear the insignia for that higher grade 
for a period of up to 14 days before assuming the 
duties of a position for which the higher grade is 
authorized. An officer who is so authorized to 
wear the insignia of a higher grade is said to be 
"frocked" to that grade. 

(b) Restrictions. — An officer may not be au- 
thorized to wear the insignia for a grade as de- 
scribed in subsection (a) unless — 

(1) the Senate has given its advice and con- 
sent to the appointment of the officer to that 
grade; 

(2) the officer has received orders to serve in 
a position outside the military department of 
that officer for which that grade is authorized; 

(3) the Secretary of Defense (or a civilian of- 
ficer within the Office of the Secretary of De- 
fense whose appointment was made with the 
advice and consent of the Senate and to whom 
the Secretary delegates such approval author- 
ity) has given approval for the officer to wear 
the insignia for that grade before assuming 
the duties of a position for which that grade is 
authorized; and 

(4) the Secretary of Defense has submitted 
to Congress a written notification of the in- 
tent to authorize the officer to wear the insig- 
nia for that grade. 

(c) Benefits Not to Be Construed as Accru- 
ing. — (1) Authority provided to an officer as de- 
scribed in subsection (a) to wear the insignia of 
a higher grade may not be construed as confer- 
ring authority for that officer to — 

(A) be paid the rate of pay provided for an 
officer in that grade having the same number 
of years of service as that officer; or 

(B) assume any legal authority associated 
with that grade. 

(2) The period for which an officer wears the 
insignia of a higher grade under such authority 
may not be taken into account for any of the 
following purposes: 

(A) Seniority in that grade. 

(B) Time of service in that grade. 

(d) Limitation on Number of Officers 
Frocked. — The total number of officers who are 
authorized to wear the insignia for a higher 
grade under this section shall count against the 
limitation in section 777(d) of this title on the 
total number of officers authorized to wear the 
insignia of a higher grade. 

(Added Pub. L. 111-383, div. A, title V, § 505(a)(1), 
Jan. 7, 2011, 124 Stat. 4208.) 
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Subchapter Sec. Art. 

VIII. Sentences 855 55 

IX. Post-Trial Procedure and Re- 
view of Courts-Martial 859 59 

X. Punitive Articles 877 77 

XI. Miscellaneous Provisions 935 135 

XII. United States Court of Appeals 

for the Armed Forces 941 141 



Amendments 

1994— Pub. L. 103-337, div. A, title IX, § 924(c)(3)(B), 
Oct. 5, 1994, 108 Stat. 2832, substituted "United States 
Court of Appeals for the Armed Forces" for "Court of 
Military Appeals" in item for subchapter XII. 

1989— Pub. L. 101-189, div. A, title XIII, § 1304(a)(1), 
Nov. 29, 1989, 103 Stat. 1576, added item for subchapter 
XII. 

1983— Pub. L. 98-209, § 5(h)(1), Dec. 6, 1983, 97 Stat. 1400, 
substituted "IX. Post-Trial Procedure and Review of 
Courts-Martial" for "IX. Review of Courts-Martial". 

1958— Pub. L. 85-861, § 33(a)(6), Sept. 2, 1958, 72 Stat. 
1564, substituted 801, 807, 815, 816, 822, 830, 836, 855, 859, 
877 and 935 for 1901, 1913, 1929, 1931, 1943, 1959, 1971, 2009, 
2017, 2053 and 2169, respectively. 

SUBCHAPTER I— GENERAL PROVISIONS 



Sec. 


Art. 




801. 


1. 


Definitions. 


802. 


2. 


Persons subject to this chapter. 


803. 


3. 


Jurisdiction to try certain personnel. 


804. 


4. 


Dismissed officer's right to trial by court- 






martial. 


805. 


5. 


Territorial applicability of this chapter. 


806. 


6. 


Judge advocates and legal officers. 


806a. 


6a. 


Investigation and disposition of matters 



pertaining to the fitness of military 
judges. 



Amendments 

1989— Pub. L. 101-189, div. A, title XIII, § 1304(a)(2), 
Nov. 29, 1989, 103 Stat. 1576, added item 806a. 

§801. Article 1. Definitions 

In this chapter: 

(1) The term "Judge Advocate General" 
means, severally, the Judge Advocates Gen- 
eral of the Army, Navy, and Air Force and, ex- 
cept when the Coast Guard is operating as a 
service in the Navy, an official designated to 
serve as Judge Advocate General of the Coast 
Guard by the Secretary of Homeland Security. 

(2) The Navy, the Marine Corps, and the 
Coast Guard when it is operating as a service 
in the Navy, shall be considered as one armed 
force. 

(3) The term "commanding officer" includes 
only commissioned officers. 

(4) The term "officer in charge" means a 
member of the Navy, the Marine Corps, or the 
Coast Guard designated as such by appropriate 
authority. 

(5) The term "superior commissioned offi- 
cer" means a commissioned officer superior in 
rank or command. 

(6) The term "cadet" means a cadet of the 
United States Military Academy, the United 
States Air Force Academy, or the United 
States Coast Guard Academy. 

(7) The term "midshipman" means a mid- 
shipman of the United States Naval Academy 
and any other midshipman on active duty in 
the naval service. 

(8) The term "military" refers to any or all 
of the armed forces. 



(9) The term "accuser" means a person who 
signs and swears to charges, any person who 
directs that charges nominally be signed and 
sworn to by another, and any other person who 
has an interest other than an official interest 
in the prosecution of the accused. 

(10) The term "military judge" means an of- 
ficial of a general or special court-martial de- 
tailed in accordance with section 826 of this 
title (article 26). 

[(11) Repealed. Pub. L. 109-241, title II, 
§ 218(a)(1), July 11, 2006, 120 Stat. 526.] 

(12) The term "legal officer" means any 
commissioned officer of the Navy, Marine 
Corps, or Coast Guard designated to perform 
legal duties for a command. 

(13) The term "judge advocate" means — 

(A) an officer of the Judge Advocate Gen- 
eral's Corps of the Army or the Navy; 

(B) an officer of the Air Force or the Ma- 
rine Corps who is designated as a judge advo- 
cate; or 

(C) a commissioned officer of the Coast 
Guard designated for special duty (law). 

(14) The term "record", when used in connec- 
tion with the proceedings of a court-martial, 
means — 

(A) an official written transcript, written 
summary, or other writing relating to the 
proceedings; or 

(B) an official audiotape, videotape, or 
similar material from which sound, or sound 
and visual images, depicting the proceedings 
may be reproduced. 

(15) The term "classified information" 
means (A) any information or material that 
has been determined by an official of the 
United States pursuant to law, an Executive 
order, or regulation to require protection 
against unauthorized disclosure for reasons of 
national security, and (B) any restricted data, 
as defined in section ll(y) of the Atomic En- 
ergy Act of 1954 (42 U.S.C. 2014(y)). 

(16) The term "national security" means the 
national defense and foreign relations of the 
United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 36; Pub. L. 

89- 670, § 10(g), Oct. 15, 1966, 80 Stat. 948; Pub. L. 

90- 179, §1(1), (2), Dec. 8, 1967, 81 Stat. 545; Pub. L. 
90-632, §2(1), Oct. 24, 1968, 82 Stat. 1335; Pub. L. 
98-209, §§2(a), 6(a), Dec. 6, 1983, 97 Stat. 1393, 1400; 
Pub. L. 100-180, div. A, title XII, §1231(17), Dec. 4, 
1987, 101 Stat. 1161; Pub. L. 100-456, div. A, title 
XII, § 1233(f)(1), Sept. 29, 1988, 102 Stat. 2057; Pub. 
L. 104-106, div. A, title XI, § 1141(b), Feb. 10, 1996, 
110 Stat. 467; Pub. L. 107-296, title XVII, 
§ 1704(b)(2), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
109-241, title II, §218(a), July 11, 2006, 120 Stat. 
526.) 



HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


801 


50:551 (less (9)). 


May 5, 1950, ch. 169. §1 






(Art. 1 (less (9))), 64 






Stat. 108. 



The words "In this chapter" are substituted for the 
introductory clause. 

In the introductory clause and throughout the re- 
vised chapter the word "chapter" is substituted for the 
word "code". 
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Clauses (1), (2), and (5) of 50:551 are omitted as respec- 
tively covered by the definitions in clauses (4), (6), and 
(14) of section 101 of this title. The words "commis- 
sioned officer" are substituted for the word "officer" 
for clarity throughout this chapter, since the latter 
term was defined In the limited sense of commissioned 
officer in clause (5) of 50:551, and is now covered by sec- 
tion 101(14) of this title. 

In clauses (1), (4)-(7), and (9)-(12) of the revised sec- 
tion, the word "means" is substituted for the words 
"shall be construed to refer to" and "shall be construed 
to refer * * * to". 

In clause (1), the words "service in" are substituted 
for the words "part of" to conform to section 1 of title 
14. The words "Department of the Treasury" are sub- 
stituted for the words "Treasury Department". 

Clauses (3) and (4) are Inserted for clarity. 

In clause (6), the words "the United States Air Force 
Academy" are inserted to reflect its establishment by 
the Air Force Academy Act (63 Stat. 47). 

In clause (8), the word "refers" is substituted for the 
words "shall be construed to refer". 

In clause (12), the words "Marine Corps" are Inserted 
to make explicit that the clause applies to the Marine 
Corps. The word "commissioned" is inserted for clar- 
ity. 

Amendments 

2006— CI. (11). Pub. L. 109-241, § 218(a)(1), struck out cl. 
(11) which read as follows: "The term 'law specialist' 
means a commissioned officer of the Coast Guard des- 
ignated for special duty (law)." 

Cl. (13)(C). Pub. L. 109-241, § 218(a)(2), added subpar. 
(C) and struck out former subpar. (C) which read as fol- 
lows: "an officer of the Coast Guard who is designated 
as a law specialist." 

2002— Cl. (1). Pub. L. 107-296 substituted "an official 
designated to serve as Judge Advocate General of the 
Coast Guard by the Secretary of Homeland Security" 
for "the General Counsel of the Department of Trans- 
portation". 

1996— Cls. (15), (16). Pub. L. 104-106 added els. (15) and 
(16). 

1988— Cl. (1). Pub. L. 100-456 substituted "term 
'Judge" for "term 'judge". 

1987— Cls. (1), (3) to (14). Pub. L. 100-180 inserted "The 
term" after each clause designation and revised first 
word in quotes in each clause to make initial letter of 
such word lowercase. 

1983— Cl. (13). Pub. L. 98-209, §2(a), added officers of 
the Coast Guard who are designated as law specialists 
to definition of "Judge Advocate". 

Cl. (14). Pub. L. 98-209, §6(a), added cl. (14). 

1968— Cl. (10). Pub. L. 90-632 substituted "military 
judge" for "law officer" as term being defined and in- 
serted reference to special court-martial In the defini- 
tion thereof. 

1967— Cl. (11). Pub. L. 90-179, §1(1), struck out "Navy 
or" before "Coast Guard". 

Cl. (13). Pub. L. 90-179, §1(2), added cl. (13). 

1966— Pub. L. 89-670 substituted the General Counsel 
of the Department of Transportation for the General 
Counsel of the Department of the Treasury in defini- 
tion of "Judge Advocate General" applicable to the 
Coast Guard when operating as a service in the Navy. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1983 Amendment 

Section 12(a) of Pub. L. 98-209 provided that: 
"(1) The amendments made by this Act [see Short 
Title of 1983 Amendment note below] shall take effect 
on the first day of the eighth calendar month that be- 
gins after the date of enactment of this Act [Dec. 6, 
1983], except that the amendments made by sections 9, 



11 and 13 [amending sections 802, 815, 825, 867, 1552, and 
1553 of this title and enacting provisions set out as a 
note under section 867 of this title] shall be effective on 
the date of the enactment of this Act. The amendments 
made by section 11 [amending sections 1552 and 1553 of 
this title] shall only apply with respect to cases filed 
after the date of enactment of this Act with the boards 
established under sections 1552 and 1553 of title 10, 
United States Code. 

"(2) The amendments made by section 3(c) and 3(e) 
[amending sections 826, 827, and 838 of this title] do not 
affect the designation or detail of a military judge or 
military counsel to a court-martial before the effective 
date of such amendments. 

"(3) The amendments made by section 4 [amending 
section 834 of this title] shall not apply to any case in 
which charges were referred to trial before the effective 
date of such amendments, and proceedings in any such 
case shall be held in the same manner and with the 
same effect as if such amendments had not been en- 
acted. 

"(4) The amendments made by sections 5, 6, and 7 
[amending this section and sections 849, 854, 857, 860 to 
867, 869, 871, and 876a of this title and enacting provi- 
sions set out as a note under section 869 of this title] 
shall not apply to any case in which the findings and 
sentence were adjudged by a court-martial before the 
effective date of such amendments. The proceedings in 
any such case shall be held in the same manner and 
with the same effect as if such amendments had not 
been enacted. 

"(5) The amendments made by section 8 [enacting 
section 912a of this title] shall not apply to any offense 
committed before the effective date of such amend- 
ments. Nothing in this provision shall be construed to 
invalidate the prosecution of any offense committed 
before the effective date of such amendments." 

Effective Date of 1968 Amendment 

Section 4 of Pub. L. 90-632 provided that: 
"(a) Except for the amendments made by paragraphs 
(30) and (33) of section 2, this Act [see Short Title of 
1968 Amendment note below] shall become effective on 
the first day of the tenth month following the month in 
which it is enacted [October 1968]. 

"(b) The amendment made by paragraph (30) of sec- 
tion 2 [amending section 869 of this title] shall become 
effective upon the date of enactment of this Act [Oct. 
24, 1968]. 

"(c) The amendment made by paragraph (33) [amend- 
ing section 873 of this title] shall apply In the case of 
all court-martial sentences approved by the convening 
authority on or after, or not more than two years be- 
fore, the date of its enactment [Oct. 24, 1968]." 

Effective Date of 1966 Amendment 

Amendment by Pub. L. 89-670 effective Apr. 1, 1967, as 
prescribed by the President and published in the Fed- 
eral Register, see section 16(a), formerly § 15(a), of Pub. 
L. 89-670, and Ex. Ord. No. 11340, Mar. 30, 1967, 32 F.R. 
5453. 

effective Date 

Section 51 of act Aug. 10, 1956, provided that: "Chap- 
ter 47 of title 10, United States Code, enacted by section 
1 of this Act, takes effect January 1, 1957." 

Short Title of 1996 Amendment 

Section 1101 of title XI of div. A of Pub. L. 104-106 pro- 
vided that: "This title [enacting sections 857a, 858b, and 
876b of this title, amending this section and sections 
802, 832, 847, 857, 860, 862, 866, 895, 920, and 937 of this 
title, repealing section 804 of Title 37, Pay and Allow- 
ances of the Uniformed Services, enacting provisions 
set out as notes under sections 802, 857, 858b, and 876b 
of this title, and amending provisions set out as a note 
under section 942 of this title] may be cited as the 
'Military Justice Amendments of 1995'." 



§801 



TITLE 10— ARMED FORCES 



Page 392 



Short Title op 1986 Amendment 

Pub. L. 99-661, div. A, title VIII, §801(a), Nov. 14, 1986, 
100 Stat. 3905, provided that: "This title [enacting sec- 
tion 850a of this title, amending sections 802, 803, 806, 
825, 843, 860, 936, and 93V of this title, and enacting pro- 
visions set out as notes under sections 802, 806, 825, 843, 
850a, and 860 of this title] may be cited as the 'Military 
Justice Amendments of 1986'." 

Short Title op 1983 Amendment 

Section 1(a) of Pub. L. 98-209 provided that: "This Act 
[enacting sections 912a of this title and section 1259 of 
Title 28, Judiciary and Judicial Procedure, amending 
this section, sections 802, 806, 815, 816, 825, 826, 827, 829, 
834, 838, 842, 849, 854, 857, 860 to 867, 869, 870, 871, 876a, 936, 
1552, and 1553 of this title, and section 2101 of Title 28, 
and enacting provisions set out as notes under sections 
801, 867, and 869 of this title and amending provisions 
set out as a note under section 706 of this title] may be 
cited as the 'Military Justice Act of 1983'." 

Short Title op 1981 Amendment 

Pub. L. 97-81, §l(a), Nov. 20, 1981, 95 Stat. 1085, pro- 
vided that: "This Act [enacting sections 706, 707, and 
876a of this title, amending sections 701, 813, 832, 838, 
867, and 869 of this title, and enacting provisions set out 
as a note under section 706 of this title] may be cited 
as the 'Military Justice Amendments of 1981'." 

Short Title op 1968 Amendment 

Section 1 of Pub. L. 90-632 provided: "That this Act 
[amending this section and sections 806, 816, 818, 819, 
820, 825, 826, 827, 829, 835, 837, 838, 839, 840, 841, 842, 845, 
849, 851, 852, 854, 857, 865, 866, 867, 868, 869, 870, 871, 873, 
and 936 of this title and enacting provisions set out as 
notes under this section and sections 826 and 866 of this 
title] may be cited as the 'Military Justice Act of 
1968'." 

Redesignation of Navy Law Specialists as Judge 
Advocates 

Navy law specialists redesignated judge advocates, 
see section 8 of Pub. L. 90-179, set out as a note under 
section 5148 of this title. 

Savings Provision 

Rights, duties, and proceedings not affected by Pub. 
L. 90-179 establishing Judge Advocate General's Corps 
in Navy, see section 10 of Pub. L. 90-179, set out as a 
note under section 5148 of this title. 

Legislative Construction 

Section 49(e) of act Aug. 10, 1956, provided that: "In 
chapter 47 of title 10, United States Code [this chapter], 
enacted by section 1 of this Act, no inference of a legis- 
lative construction is to be drawn from the part in 
which any article is placed nor from the catchlines of 
the part or the article as set out in that chapter." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Notification op Transfer op a Detainee Held at 
United States Naval Station, Guantanamo Bay, 
Cuba 

Pub. L. 112-87, title III, §308, Jan. 3, 2012, 125 Stat. 
1883, provided that: 

"(a) Requirement for Notification. — The President 
shall submit to Congress, in classified form, at least 30 



days prior to the transfer or release of an individual de- 
tained at Naval Station, Guantanamo Bay, Cuba, as of 
June 24, 2009, to the country of such individual's na- 
tionality or last habitual residence or to any other for- 
eign country or to a freely associated State the follow- 
ing information: 

"(1) The name of the individual to be transferred or 
released. 

"(2) The country or the freely associated State to 
which such individual is to be transferred or released. 

"(3) The terms of any agreement with the country 
or the freely associated State for the acceptance of 
such individual, including the amount of any finan- 
cial assistance related to such agreement. 

"(4) The agencies or departments of the United 
States responsible for ensuring that the agreement 
described in paragraph (3) is carried out. 
"(b) Definition. — In this section, the term 'freely as- 
sociated States' means the Federated States of Micro- 
nesia, the Republic of the Marshall Islands, and the Re- 
public of Palau. 

"(c) Construction With Other Requirements. — 
Nothing in this section shall be construed to supersede 
or otherwise affect the following provisions of law: 

"(1) Section 1028 of the National Defense Authoriza- 
tion Act for Fiscal Year 2012 [Pub. L. 112-81, set out 
below]. 

"(2) Section 8120 of the Department of Defense Ap- 
propriations Act, 2012 [div. A of Pub. L. 112-74, 125 
Stat. 833]." 

Detention Authority and Procedures, Transfer 
Certifications and Prosecution Consultation Re- 
quirement 

Pub. L. 112-81, div. A, title X, §§1021-1025, 1028, 1029, 
Dec. 31, 2011, 125 Stat. 1562-1565, 1567, 1569, provided 
that: 

"SEC. 1021. AFFIRMATION OF AUTHORITY OF THE 
ARMED FORCES OF THE UNITED STATES TO 
DETAIN COVERED PERSONS PURSUANT TO 
THE AUTHORIZATION FOR USE OF MILITARY 
FORCE. 

"(a) In General. — Congress affirms that the author- 
ity of the President to use all necessary and appro- 
priate force pursuant to the Authorization for Use of 
Military Force (Public Law 107-40; 50 U.S.C. 1541 note) 
includes the authority for the Armed Forces of the 
United States to detain covered persons (as defined in 
subsection (b)) pending disposition under the law of 
war. 

"(b) Covered Persons. — A covered person under this 
section is any person as follows: 

"(1) A person who planned, authorized, committed, 
or aided the terrorist attacks that occurred on Sep- 
tember 11, 2001, or harbored those responsible for 
those attacks. 

"(2) A person who was a part of or substantially 
supported al-Qaeda, the Taliban, or associated forces 
that are engaged in hostilities against the United 
States or its coalition partners, including any person 
who has committed a belligerent act or has directly 
supported such hostilities in aid of such enemy 
forces. 

"(c) Disposition Under Law of War. — The disposi- 
tion of a person under the law of war as described in 
subsection (a) may include the following: 

"(1) Detention under the law of war without trial 
until the end of the hostilities authorized by the Au- 
thorization for Use of Military Force. 

"(2) Trial under chapter 47A of title 10, United 
States Code (as amended by the Military Commis- 
sions Act of 2009 (title XVIII of Public Law 111-84)). 

"(3) Transfer for trial by an alternative court or 
competent tribunal having lawful jurisdiction. 

"(4) Transfer to the custody or control of the per- 
son's country of origin, any other foreign country, or 
any other foreign entity. 

"(d) Construction. — Nothing in this section is in- 
tended to limit or expand the authority of the Presi- 
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dent or the scope of the Authorization for Use of Mili- 
tary Force. 

"(e) Authorities. — Nothing in this section shall be 
construed to affect existing law or authorities relating 
to the detention of United States citizens, lawful resi- 
dent aliens of the United States, or any other persons 
who are captured or arrested in the United States. 

"(f) Requirement for Briefings of Congress. — The 
Secretary of Defense shall regularly brief Congress re- 
garding the application of the authority described in 
this section, including the organizations, entities, and 
individuals considered to be 'covered persons' for pur- 
poses of subsection (b)(2). 

"SEC. 1022. MILITARY CUSTODY FOR FOREIGN AL- 
QAEDA TERRORISTS. 

"(a) Custody Pending Disposition Under Law of 
War.— 

"(1) In general. — Except as provided in paragraph 
(4), the Armed Forces of the United States shall hold 
a person described in paragraph (2) who is captured in 
the course of hostilities authorized by the Authoriza- 
tion for Use of Military Force (Public Law 107-40) in 
military custody pending disposition under the law of 
war. 

"(2) Covered persons. — The requirement in para- 
graph (1) shall apply to any person whose detention is 
authorized under section 1021 who is determined — 

"(A) to be a member of, or part of, al-Qaeda or an 
associated force that acts in coordination with or 
pursuant to the direction of al-Qaeda; and 

"(B) to have participated in the course of plan- 
ning or carrying out an attack or attempted attack 
against the United States or its coalition partners. 
"(3) Disposition under law op war. — For purposes 
of this subsection, the disposition of a person under 
the law of war has the meaning given in section 
1021(c), except that no transfer otherwise described in 
paragraph (4) of that section shall be made unless 
consistent with the requirements of section 1028. 

"(4) Waiver for national security. — The Presi- 
dent may waive the requirement of paragraph (1) if 
the President submits to Congress a certification in 
writing that such a waiver is in the national security 
interests of the United States. 

"(b) Applicability to United States Citizens and 
Lawful Resident Aliens. — 

"(1) United states citizens. — The requirement to 
detain a person in military custody under this sec- 
tion does not extend to citizens of the United States. 

"(2) Lawful resident aliens. — The requirement to 
detain a person in military custody under this sec- 
tion does not extend to a lawful resident alien of the 
United States on the basis of conduct taking place 
within the United States, except to the extent per- 
mitted by the Constitution of the United States. 
"(c) Implementation Procedures. — 

"(1) In general. — Not later than 60 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
President shall issue, and submit to Congress, proce- 
dures for implementing this section. 

"(2) Elements. — The procedures for implementing 
this section shall include, but not be limited to, pro- 
cedures as follows: 

"(A) Procedures designating the persons author- 
ized to make determinations under subsection (a)(2) 
and the process by which such determinations are 
to be made. 

"(B) Procedures providing that the requirement 
for military custody under subsection (a)(1) does 
not require the interruption of ongoing surveillance 
or intelligence gathering with regard to persons not 
already in the custody or control of the United 
States. 

"(C) Procedures providing that a determination 
under subsection (a)(2) is not required to be imple- 
mented until after the conclusion of an interroga- 
tion which is ongoing at the time the determina- 
tion is made and does not require the interruption 
of any such ongoing interrogation. 



"(D) Procedures providing that the requirement 
for military custody under subsection (a)(1) does 
not apply when intelligence, law enforcement, or 
other Government officials of the United States are 
granted access to an individual who remains in the 
custody of a third country. 

"(E) Procedures providing that a certification of 
national security interests under subsection (a)(4) 
may be granted for the purpose of transferring a 
covered person from a third country if such a trans- 
fer is in the interest of the United States and could 
not otherwise be accomplished. 
"(d) Authorities. — Nothing in this section shall be 
construed to affect the existing criminal enforcement 
and national security authorities of the Federal Bureau 
of Investigation or any other domestic law enforcement 
agency with regard to a covered person, regardless 
whether such covered person is held in military cus- 
tody. 

"(e) Effective Date. — This section shall take effect 
on the date that is 60 days after the date of the enact- 
ment of this Act, and shall apply with respect to per- 
sons described in subsection (a)(2) who are taken into 
the custody or brought under the control of the United 
States on or after that effective date. 

"SEC. 1023. PROCEDURES FOR PERIODIC DETEN- 
TION REVIEW OF INDIVIDUALS DETAINED AT 
UNITED STATES NAVAL STATION, GUANTA- 
NAMO BAY, CUBA, 
"(a) Procedures Required. — Not later than 180 days 
after the date of the enactment of this Act [Dec. 31, 
2011], the Secretary of Defense shall submit to the ap- 
propriate committees of Congress a report setting forth 
procedures for implementing the periodic review proc- 
ess required by Executive Order No. 1356V [set out 
below] for individuals detained at United States Naval 
Station, Guantanamo Bay, Cuba, pursuant to the Au- 
thorization for Use of Military Force (Public Law 
107-40; 50 U.S.C. 1541 note). 

"(b) Covered Matters. — The procedures submitted 
under subsection (a) shall, at a minimum — 

"(1) clarify that the purpose of the periodic review 
process is not to determine the legality of any detain- 
ee's law of war detention, but to make discretionary 
determinations whether or not a detainee represents 
a continuing threat to the security of the United 
States; 

"(2) clarify that the Secretary of Defense is respon- 
sible for any final decision to release or transfer an 
individual detained in military custody at United 
States Naval Station, Guantanamo Bay, Cuba, pursu- 
ant to the Executive Order referred to in subsection 
(a), and that in making such a final decision, the Sec- 
retary shall consider the recommendation of a peri- 
odic review board or review committee established 
pursuant to such Executive Order, but shall not be 
bound by any such recommendation; 

"(3) clarify that the periodic review process applies 
to any individual who is detained as an unprivileged 
enemy belligerent at United States Naval Station, 
Guantanamo Bay, Cuba, at any time; and 

"(4) ensure that appropriate consideration is given 
to factors addressing the need for continued deten- 
tion of the detainee, including — 

"(A) the likelihood the detainee will resume ter- 
rorist activity if transferred or released; 

"(B) the likelihood the detainee will reestablish 
ties with al-Qaeda, the Taliban, or associated forces 
that are engaged in hostilities against the United 
States or its coalition partners if transferred or re- 
leased; 

"(C) the likelihood of family, tribal, or govern- 
ment rehabilitation or support for the detainee if 
transferred or released; 

"(D) the likelihood the detainee may be subject 
to trial by military commission; and 

"(E) any law enforcement interest in the de- 
tainee. 

"(c) Appropriate Committees of Congress De- 
fined. — In this section, the term 'appropriate commit- 
tees of Congress' means — 
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"(1) the Committee on Armed Services and the Se- 
lect Committee on Intelligence of the Senate; and 

"(2) the Committee on Armed Services and the Per- 
manent Select Committee on Intelligence of the 
House of Representatives. 
"SEC. 1024. PROCEDURES FOR STATUS DETER- 
MINATIONS. 

"(a) In General. — Not later than 90 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall submit to the appropriate 
committees of Congress a report setting forth the pro- 
cedures for determining the status of persons detained 
pursuant to the Authorization for Use of Military 
Force (Public Law 107-40; 50 U.S.C. 1541 note) for pur- 
poses of section 1021. 

"(b) Elements op Procedures. — The procedures re- 
quired by this section shall provide for the following in 
the case of any unprivileged enemy belligerent who will 
be held in long-term detention under the law of war 
pursuant to the Authorization for Use of Military 
Force: 

"(1) A military judge shall preside at proceedings 
for the determination of status of an unprivileged 
enemy belligerent. 

"(2) An unprivileged enemy belligerent may, at the 
election of the belligerent, be represented by military 
counsel at proceedings for the determination of 
status of the belligerent. 

"(c) Applicability. — The Secretary of Defense is not 
required to apply the procedures required by this sec- 
tion in the case of a person for whom habeas corpus re- 
view is available in a Federal court. 

"(d) Report on Modification of Procedures. — The 
Secretary of Defense shall submit to the appropriate 
committees of Congress a report on any modification of 
the procedures submitted under this section. The re- 
port on any such modification shall be so submitted 
not later than 60 days before the date on which such 
modification goes into effect. 

"(e) Appropriate Committees of Congress De- 
fined. — In this section, the term 'appropriate commit- 
tees of Congress' means — 

"(1) the Committee on Armed Services and the Se- 
lect Committee on Intelligence of the Senate; and 

"(2) the Committee on Armed Services and the Per- 
manent Select Committee on Intelligence of the 
House of Representatives. 
"SEC. 1025. REQUIREMENT FOR NATIONAL SECU- 
RITY PROTOCOLS GOVERNING DETAINEE COM- 
MUNICATIONS, 
"(a) In General. — Not later than 180 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall develop and submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a national security pro- 
tocol governing communications to and from individ- 
uals detained at United States Naval Station, Guanta- 
namo Bay, Cuba, pursuant to the Authorization for Use 
of Military Force (Public Law 107-40; 50 U.S.C. 1541 
note), and related issues. 

"(b) Contents. — The protocol developed pursuant to 
subsection (a) shall include Department of Defense 
policies and procedures regarding each of the following: 
"(1) Detainee access to military or civilian legal 
representation, or both, including any limitations on 
such access and the manner in which any applicable 
legal privileges will be balanced with national secu- 
rity considerations. 

"(2) Detainee communications with persons other 
than Federal Government personnel and members of 
the Armed Forces, including meetings, mail, phone 
calls, and video teleconferences, including — 

"(A) any limitations on categories of information 
that may be discussed or materials that may be 
shared; and 

"(B) the process by which such communications 
or materials are to be monitored or reviewed. 
"(3) The extent to which detainees may receive vis- 
its by persons other than military or civilian rep- 
resentatives. 



"(4) The measures planned to be taken to imple- 
ment and enforce the provisions of the protocol. 
"(c) Updates. — The Secretary of Defense shall notify 
the congressional defense committees of any signifi- 
cant change to the policies and procedures described in 
the protocol submitted pursuant to subsection (a) not 
later than 30 days after such change is made. 

"(d) Form of Protocol. — The protocol submitted 
pursuant to subsection (a) may be submitted in classi- 
fied form. 

"SEC. 1028. REQUIREMENTS FOR CERTIFICATIONS 
RELATING TO THE TRANSFER OF DETAINEES 
AT UNITED STATES NAVAL STATION, GUANTA- 
NAMO BAY, CUBA, TO FOREIGN COUNTRIES 
AND OTHER FOREIGN ENTITIES, 
"(a) Certification Required Prior to Transfer. — 

"(1) In general. — Except as provided in paragraph 
(2) and subsection (d), the Secretary of Defense may 
not use any amounts authorized to be appropriated or 
otherwise available to the Department of Defense for 
fiscal year 2012 to transfer any individual detained at 
Guantanamo to the custody or control of the individ- 
ual's country of origin, any other foreign country, or 
any other foreign entity unless the Secretary submits 
to Congress the certification described in subsection 
(b) not later than 30 days before the transfer of the 
individual. 

"(2) Exception. — Paragraph (1) shall not apply to 
any action taken by the Secretary to transfer any in- 
dividual detained at Guantanamo to effectuate — 

"(A) an order affecting the disposition of the indi- 
vidual that is issued by a court or competent tribu- 
nal of the United States having lawful jurisdiction 
(which the Secretary shall notify Congress of 
promptly after issuance); or 

"(B) a pre-trial agreement entered in a military 
commission case prior to the date of the enactment 
of this Act [Dec. 31, 2011]. 
"(b) Certification. — A certification described in this 
subsection is a written certification made by the Sec- 
retary of Defense, with the concurrence of the Sec- 
retary of State and in consultation with the Director of 
National Intelligence, that — 

"(1) the government of the foreign country or the 
recognized leadership of the foreign entity to which 
the individual detained at Guantanamo is to be trans- 
ferred — 

"(A) is not a designated state sponsor of terror- 
ism or a designated foreign terrorist organization; 

"(B) maintains control over each detention facil- 
ity in which the individual is to be detained if the 
individual is to be housed in a detention facility; 

"(C) is not, as of the date of the certification, fac- 
ing a threat that is likely to substantially affect its 
ability to exercise control over the individual; 

"(D) has taken or agreed to take effective actions 
to ensure that the individual cannot take action to 
threaten the United States, its citizens, or its allies 
in the future; 

"(E) has taken or agreed to take such actions as 
the Secretary of Defense determines are necessary 
to ensure that the individual cannot engage or re- 
engage in any terrorist activity; and 

"(F) has agreed to share with the United States 
any information that — 

"(i) is related to the individual or any associ- 
ates of the individual; and 

"(ii) could affect the security of the United 
States, its citizens, or its allies; and 
"(2) includes an assessment, in classified or unclas- 
sified form, of the capacity, willingness, and past 
practices (if applicable) of the foreign country or en- 
tity in relation to the Secretary's certifications. 
"(c) Prohibition in Cases of Prior Confirmed Re- 
cidivism. — 

"(1) Prohibition. — Except as provided in paragraph 
(2) and subsection (d), the Secretary of Defense may 
not use any amounts authorized to be appropriated or 
otherwise made available to the Department of De- 
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fense to transfer any individual detained at Guanta- 
namo to the custody or control of the individual's 
country of origin, any other foreign country, or any 
other foreign entity If there Is a confirmed case of 
any individual who was detained at United States 
Naval Station, Guantanamo Bay, Cuba, at any time 
after September 11, 2001, who was transferred to such 
foreign country or entity and subsequently engaged 
in any terrorist activity. 

"(2) Exception. — Paragraph (1) shall not apply to 
any action taken by the Secretary to transfer any in- 
dividual detained at Guantanamo to effectuate — 

"(A) an order affecting the disposition of the indi- 
vidual that is issued by a court or competent tribu- 
nal of the United States having lawful jurisdiction 
(which the Secretary shall notify Congress of 
promptly after issuance); or 

"(B) a pre-trial agreement entered in a military 
commission case prior to the date of the enactment 
of this Act. 
"(d) National Security Waiver. — 

"(1) In general. — The Secretary of Defense may 
waive the applicability to a detainee transfer of a 
certification requirement specified in subparagraph 
(D) or (E) of subsection (b)(1) or the prohibition in 
subsection (c), if the Secretary certifies the rest of 
the criteria required by subsection (b) for transfers 
prohibited by subsection (c) and, with the concur- 
rence of the Secretary of State and in consultation 
with the Director of National Intelligence, deter- 
mines that — 

"(A) alternative actions will be taken to address 
the underlying purpose of the requirement or re- 
quirements to be waived; 

"(B) in the case of a waiver of subparagraph (D) 
or (E) of subsection (b)(1), it is not possible to cer- 
tify that the risks addressed in the paragraph to be 
waived have been completely eliminated, but the 
actions to be taken under subparagraph (A) will 
substantially mitigate such risks with regard to 
the individual to be transferred; 

"(C) In the case of a waiver of subsection (c), the 
Secretary has considered any confirmed case in 
which an individual who was transferred to the 
country subsequently engaged in terrorist activity, 
and the actions to be taken under subparagraph (A) 
will substantially mitigate the risk of recidivism 
with regard to the individual to be transferred; and 
"(D) the transfer is in the national security Inter- 
ests of the United States. 

"(2) Reports. — Whenever the Secretary makes a de- 
termination under paragraph (1), the Secretary shall 
submit to the appropriate committees of Congress, 
not later than 30 days before the transfer of the indi- 
vidual concerned, the following: 

"(A) A copy of the determination and the waiver 

concerned. 

"(B) A statement of the basis for the determina- 
tion, including — 

"(i) an explanation why the transfer Is in the 
national security interests of the United States; 
and 

"(ii) in the case of a waiver of subparagraph (D) 
or (E) of subsection (b)(1), an explanation why it 
is not possible to certify that the risks addressed 
in the subparagraph to be waived have been com- 
pletely eliminated. 

"(C) A summary of the alternative actions to be 
taken to address the underlying purpose of, and to 
mitigate the risks addressed in, the subparagraph 
or subsection to be waived. 
"(D) The assessment required by subsection (b)(2). 
"(e) Definitions. — In this section: 

"(1) The term 'appropriate committees of Congress' 
means — 

"(A) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Select Commit- 
tee on Intelligence of the Senate; and 

"(B) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Permanent Se- 



lect Committee on Intelligence of the House of Rep- 
resentatives. 

"(2) The term 'individual detained at Guantanamo' 
means any individual located at United States Naval 
Station, Guantanamo Bay, Cuba, as of October 1, 2009, 
who — 

"(A) is not a citizen of the United States or a 
member of the Armed Forces of the United States; 
and 

"(B) is- 

"(i) in the custody or under the control of the 
Department of Defense; or 

"(ii) otherwise under detention at United States 
Naval Station, Guantanamo Bay, Cuba. 
"(3) The term 'foreign terrorist organization' means 
any organization so designated by the Secretary of 
State under section 219 of the Immigration and Na- 
tionality Act (8 U.S.C. 1189). 

"(f) Repeal of Superseded Authority. — [Repealed 
section 1033 of Pub. L. 111-383, 124 Stat. 4351]. 
"SEC. 1029. REQUIREMENT FOR CONSULTATION RE- 
GARDING PROSECUTION OF TERRORISTS, 
"(a) In General. — Before seeking an indictment of, 
or otherwise charging, an individual described in sub- 
section (b) in a Federal court, the Attorney General 
shall consult with the Director of National Intelligence 
and the Secretary of Defense about — 

"(1) whether the more appropriate forum for pros- 
ecution would be a Federal court or a military com- 
mission; and 

"(2) whether the individual should be held In civil- 
Ian custody or military custody pending prosecution. 
"(b) Applicability. — The consultation requirement 
in subsection (a) applies to — 

"(1) a person who is subject to the requirements of 
section 1022, in accordance with a determination 
made pursuant to subsection (a)(2) of such section; 
and 

"(2) any other person who is held in military deten- 
tion outside of the United States pursuant to the au- 
thority affirmed by section 1021." 

Prohibition on Interrogation of Detainees by 
Contractor Personnel 

Pub. L. 111-84, div. A, title X, §1038, Oct. 28, 2009, 123 
Stat. 2451, provided that: 

"(a) Prohibition. — Except as provided In subsection 
(b), effective one year after the date of the enactment 
of this Act [Oct. 28, 2009], no enemy prisoner of war, ci- 
vilian internee, retained personnel, other detainee, or 
any other individual who is in the custody or under the 
effective control of the Department of Defense or 
otherwise under detention In a Department of Defense 
facility in connection with hostilities may be interro- 
gated by contractor personnel. 

"(b) Authorized Functions of Contractor Person- 
nel. — Contractor personnel with proper training and 
security clearances may be used as linguists, inter- 
preters, report writers, information technology techni- 
cians, and other employees filling ancillary positions, 
including as trainers of and advisors to interrogators, 
in interrogations of persons as described in subsection 
(a) if— 

"(1) such personnel are subject to the same rules, 
procedures, policies, and laws pertaining to detainee 
operations and Interrogations as apply to government 
personnel in such positions in such interrogations; 
and 

"(2) appropriately qualified and trained military or 
civilian personnel of the Department of Defense are 
available to oversee the contractor's performance and 
to ensure that contractor personnel do not perform 
activities that are prohibited under this section. 
"(c) Discharge by Government Personnel. — The 
Secretary of Defense shall take appropriate actions to 
ensure that, by not later than one year after the date 
of the enactment of this Act, the Department of De- 
fense has the resources needed to ensure that interro- 
gations described in subsection (a) are conducted by ap- 
propriately qualified government personnel. 



§801 



TITLE 10— ARMED FORCES 



Page 396 



"(d) Waiver. — 

"(1) Waivers authorized. — The Secretary of De- 
fense may waive the prohibition under subsection (a) 
for a period of 60 days if the Secretary determines 
such a waiver is vital to the national security inter- 
ests of the United States. The Secretary may renew 
a waiver issued pursuant to this paragraph for an ad- 
ditional 30-day period, if the Secretary determines 
that such a renewal is vital to the national security 
interests of the United States. 
"(2) Limitation on delegation. — 

"(A) In general. — The waiver authority under 
paragraph (1) may not be delegated to any official 
below the level of the Deputy Secretary of Defense, 
except in the case of a waiver for an individual in- 
terrogation that is based on military exigencies, in 
which case the delegation of the waiver authority 
shall be done pursuant to regulations that the Sec- 
retary of Defense shall prescribe but in no instance 
may the latter delegation be below the level of 
combatant commander of the theater in which the 
individual is in the custody or under the effective 
control of the Department of Defense or otherwise 
under detention in a Department of Defense facility 
within that theater. 

"(B) Deadline for regulations. — The Secretary 
of Defense shall prescribe the regulations referred 
to in subparagraph (A) by not later than 30 days 
after the date of the enactment of this Act. 
"(3) Congressional notification. — Not later than 
five days after the Secretary issues a waiver pursuant 
to paragraph (1), the Secretary shall submit to Con- 
gress written notification of the waiver." 

No Miranda Warnings for Al Qaeda Terrorists 

Pub. L. 111-84, div. A, title X, §1040, Oct. 28, 2009, 123 
Stat. 2454, provided that: 
"(a) No Miranda Warnings. — 

"(1) In general. — Absent a court order requiring 
the reading of such statements, no member of the 
Armed Forces and no official or employee of the De- 
partment of Defense or a component of the intel- 
ligence community (other than the Department of 
Justice) may read to a foreign national who is cap- 
tured or detained outside the United States as an 
enemy belligerent and is in the custody or under the 
effective control of the Department of Defense or 
otherwise under detention in a Department of De- 
fense facility the statement required by Miranda v. 
Arizona (384 U.S. 436 (1966)), or otherwise inform such 
an individual of any rights that the individual may or 
may not have to counsel or to remain silent consist- 
ent with Miranda v. Arizona (384 U.S. 436 (1966)). 

"(2) NONAPPLICABILITY TO DEPARTMENT OF JUSTICE. — 
This subsection shall not apply to the Department of 
Justice. 

"(3) Definitions.— In this subsection: 

"(A) The term 'foreign national' means an indi- 
vidual who is not a citizen or national of the United 
States. 

"(B) The term 'enemy belligerent' includes a priv- 
ileged belligerent against the United States and an 
unprivileged enemy belligerent, as those terms are 
defined in section 948a of title 10, United States 
Code, as amended by section 1802 of this Act. 
"(b) Report Required on Notification of Detainees 
of Rights Under Miranda v. Arizona. — Not later than 
90 days after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on how the read- 
ing of rights under Miranda v. Arizona (384 U.S. 436 
(1966)) to individuals detained by the United States in 
Afghanistan may affect — 

"(1) the tactical questioning of detainees at the 
point of capture by United States Armed Forces de- 
ployed in support of Operation Enduring Freedom; 

"(2) post-capture theater-level interrogations and 
intelligence-gathering activities conducted as part of 
Operation Enduring Freedom; 



"(3) the overall counterinsurgency strategy and ob- 
jectives of the United States for Operation Enduring 
Freedom; 

"(4) United States military operations and objec- 
tives in Afghanistan; and 

"(5) potential risks to members of the Armed 
Forces operating in Afghanistan." 

Requirement for Videotaping or Otherwise Elec- 
tronically Recording Strategic Intelligence In- 
terrogations of Persons in the Custody of or 
Under the Effective Control of the Department 
of Defense 

Pub. L. 111-84, div. A, title X, §1080, Oct. 28, 2009, 123 
Stat. 2479, as amended by Pub. L. 111-383, div. A, title 
X, §1075(d)(15), Jan. 7, 2011, 124 Stat. 4373, provided that: 
"(a) Videotaping or Other Electronic Recording 
Required. — In accordance with the Army Field Manual 
on Human Intelligence Collector Operations (FM 2-22.3, 
September 2006), or any successor thereto, and the 
guidelines developed pursuant to subsection (f), the 
Secretary of Defense shall ensure that each strategic 
intelligence interrogation of any person who is in the 
custody or under the effective control of the Depart- 
ment of Defense or under detention in a Department of 
Defense facility is videotaped or otherwise electroni- 
cally recorded. 

"(b) Classification of Information. — To protect 
United States national security, the safety of the indi- 
viduals conducting or assisting in the conduct of a stra- 
tegic intelligence interrogation, and the privacy of per- 
sons described in subsection (a), the Secretary of De- 
fense shall provide for the appropriate classification of 
videotapes or other electronic recordings made pursu- 
ant to subsection (a). The use of such classified video- 
tapes or other electronic recordings in proceedings con- 
ducted under the Detainee Treatment Act of 2005 (title 
XIV of Public Law 109-163 and title X of Public Law 
109-148), chapter 47A of title 10, United States Code, as 
amended by section 1802 of this Act, or at any other ju- 
dicial or administrative forum under any other provi- 
sion of law shall be governed by applicable rules, regu- 
lations, and laws that protect classified information. 

"(c) Strategic Intelligence Interrogation De- 
fined. — For purposes of this section, the term 'strate- 
gic intelligence interrogation' means an interrogation 
of a person described in subsection (a) conducted at a 
theater-level detention facility. 

"(d) Exclusion. — Nothing in this section shall be con- 
strued as requiring — 

"(1) any member of the Armed Forces engaged in 
direct combat operations to videotape or otherwise 
electronically record an interrogation of a person de- 
scribed in subsection (a); or 

"(2) the videotaping of or otherwise electronically 
recording of tactical questioning, as such term is de- 
fined in the Army Field Manual on Human Intel- 
ligence Collector Operations (FM 2-22.3, September 
2006), or any successor thereto. 
"(e) Waiver.— 

"(1) Waivers authorized. — The Secretary of De- 
fense may, as an exceptional measure, as part of a 
specific interrogation plan for a specific person de- 
scribed in subsection (a), waive the requirement in 
that subsection on a case-by-case basis for a period 
not to exceed 30 days, if the Secretary — 

"(A) makes a determination in writing that such 
a waiver is necessary to the national security inter- 
ests of the United States; and 

"(B) by not later than five days after the date on 
which such a determination is made, submits to the 
Committees on Armed Services of the Senate and 
House of Representatives, the House Permanent Se- 
lect Committee on Intelligence, and the Senate Se- 
lect Committee on Intelligence notice of that deter- 
mination, including a justification for that deter- 
mination. 

"(2) Suspensions authorized.— The Secretary may 
temporarily suspend the requirement under sub- 
section (a) at a specific theater-level detention facil- 
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ity for a period not to exceed 30 days, if the Sec- 
retary — 

"(A) makes a determination in writing that such 
a suspension is vital to the national security inter- 
ests of the United States; and 

"(B) by not later than five days after the date on 
which such a determination is made, submits to the 
Committees on Armed Services of the Senate and 
House of Representatives, the House Permanent Se- 
lect Committee on Intelligence, and the Senate Se- 
lect Committee on Intelligence notice of that deter- 
mination, including a justification for that deter- 
mination. 

"(3) Limitation on delegation of authority. — This 
authority of the Secretary under this subsection may 
only be delegated as follows: 

"(A) In the case of the authority under paragraph 

(1) , such authority may not be delegated below the 
level of the combatant commander of the theater in 
which the detention facility holding the person is 
located. 

"(B) In the case of the authority under paragraph 

(2) , such authority may not be delegated below the 
level of the Deputy Secretary of Defense. 

"(4) Extensions. — The Secretary may extend a 
waiver under paragraph (1) for one additional 30-day 
period, or a suspension under paragraph (2) for one 
additional 30-day period, if— 
"(A) the Secretary — 

"(i) in the case of such a waiver, makes a deter- 
mination in writing that such an extension is 
necessary to the national security interests of the 
United State [sic]; or 

"(ii) in the case of such a suspension, makes a 
determination in writing that such an extension 
is vital to the national security interests of the 
United States; and 

"(B) by not later than five days after the date on 
which such a determination is made, the Secretary 
submits to the Committees on Armed Services of 
the Senate and House of Representatives, the House 
Permanent Select Committee on Intelligence, and 
the Senate Select Committee on Intelligence notice 
of that determination, including a justification for 
that determination. 
"(f) Guidelines. — 

"(1) Development of guidelines. — The Secretary 
of Defense, acting through the Judge Advocates Gen- 
eral (as defined in section 801(1) of title 10, United 
States Code, (Article 1 of the Uniform Code of Mili- 
tary Justice)), shall develop and adopt uniform guide- 
lines for videotaping or otherwise electronically re- 
cording strategic intelligence interrogations as re- 
quired under subsection (a). Such guidelines shall, at 
a minimum — 

"(A) promote full compliance with the laws of the 
United States; 

"(B) promote the exploitation of intelligence; 
"(C) address the retention, maintenance, and dis- 
position of videotapes or other electronic record- 
ings, consistent with subparagraphs (A) and (B) and 
with the interests of justice; and 

"(D) ensure the safety of all participants in the 
interrogations. 

"(2) Submittal to congress. — Not later than 30 
days after the date of the enactment of this section 
[Oct. 28, 2009], the Secretary of Defense shall submit 
to the Committees on Armed Services of the Senate 
and House of Representatives a report containing the 
guidelines developed under paragraph (1). Such report 
shall be in an unclassified form but may include a 
classified annex." 

Reports on Guantanamo Bay Prisoner Population 

Pub. L. 111-32, title III, §319, June 24, 2009, 123 Stat. 
18V4, provided that: 

"(a) Reports Required.— Not later than 60 days after 
the date of the enactment of this Act [June 24, 2009] and 
every 90 days thereafter, the President shall submit to 
the members and committees of Congress specified in 



subsection (b) a report on the prisoner population at 
the detention facility at Naval Station Guantanamo 
Bay, Cuba. 

"(b) Specified Members and Committees of Con- 
gress. — The members and committees of Congress 
specified in this subsection are the following: 

"(1) The majority leader and minority leader of the 

Senate. 

"(2) The Chairman and Ranking Member on the 
Committee on Armed Services of the Senate. 

"(3) The Chairman and Vice Chairman of the Select 
Committee on Intelligence of the Senate. 

"(4) The Chairman and Vice Chairman of the Com- 
mittee on Appropriations of the Senate. 

"(5) The Speaker of the House of Representatives. 

"(6) The minority leader of the House of Represent- 
atives. 

"(7) The Chairman and Ranking Member on the 
Committee on Armed Services of the House of Rep- 
resentatives. 

"(8) The Chairman and Vice Chairman of the Per- 
manent Select Committee on Intelligence of the 
House of Representatives. 

"(9) The Chairman and Ranking Member of the 
Committee on Appropriations of the House of Rep- 
resentatives. 

"(c) Matters To Be Included. — Each report submit- 
ted under subsection (a) shall include the following: 

"(1) The name and country of origin of each de- 
tainee at the detention facility at Naval Station 
Guantanamo Bay, Cuba, as of the date of such report. 

"(2) A current summary of the evidence, intel- 
ligence, and information used to justify the detention 
of each detainee listed under paragraph (1) at Naval 
Station Guantanamo Bay. 

"(3) A current accounting of all the measures taken 
to transfer each detainee listed under paragraph (1) 
to the individual's country of citizenship or another 
country. 

"(4) A current description of the number of individ- 
uals released or transferred from detention at Naval 
Station Guantanamo Bay who are confirmed or sus- 
pected of returning to terrorist activities after re- 
lease or transfer from Naval Station Guantanamo 
Bay. 

"(5) An assessment of any efforts by al Qaeda to re- 
cruit detainees released from detention at Naval Sta- 
tion Guantanamo Bay. 

"(d) Additional Matters To Be Included in Initial 
Report. — The first report submitted under subsection 
(a) shall also include the following: 

"(1) A description of the process that was pre- 
viously used for screening the detainees described by 
subsection (c)(4) prior to their release or transfer 
from detention at Naval Station Guantanamo Bay, 
Cuba. 

"(2) An assessment of the adequacy of that screen- 
ing process for reducing the risk that detainees pre- 
viously released or transferred from Naval Station 
Guantanamo Bay would return to terrorist activities 
after release or transfer from Naval Station Guanta- 
namo Bay. 

"(3) An assessment of lessons learned from previous 
releases and transfers of individuals who returned to 
terrorist activities for reducing the risk that detain- 
ees released or transferred from Naval Station Guan- 
tanamo Bay will return to terrorist activities after 
their release or transfer." 

[Memorandum of President of the United States, July 
17, 2009, 74 F.R. 35765, provided that the reporting func- 
tion conferred upon the President by section 319(a), 
(c)(1) to (3) of Pub. L. 111-32, set out above, is assigned 
to the Attorney General, and the reporting function 
specified in section 319(a), (c)(4), (5), (d) of Pub. L. 111-32 
is assigned to the Director of National Intelligence, in 
consultation with the Secretary of Defense.] 

Policy on Role of Military Medical and Behav- 
ioral Science Personnel in Interrogation of De- 
tainees 

Pub. L. 109-163, div. A, title VII, §750, Jan. 6, 2006, 119 
Stat. 3364, provided that: 
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"(a) Policy Required. — The Secretary of Defense 
shall establish the policy of the Department of Defense 
on the role of military medical and behavioral science 
personnel in the interrogation of persons detained by 
the Armed Forces. The policy shall apply uniformly 
throughout the Armed Forces. 

"(b) Report. — Not later than March 1, 2006, the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the policy established under sub- 
section (a). The report shall set forth the policy, and 
shall include such additional matters on the policy as 
the Secretary considers appropriate." 

Detainee Interrogation, Status Review, and 
Treatment 

Pub. L. 109-163, div. A, title XIV, §§1402, 1405, 1406, 
Jan. 6, 2006, 119 Stat. 3475, 3476, 3479, as amended by 
Pub. L. 111-84, div. A, title XVIII, § 1803(b)(2), as added 
Pub. L. 111-383, div. A, title X, § 1075(d)(21), Jan. 7, 2011, 
124 Stat. 4374, provided that: 

"SEC. 1402. UNIFORM STANDARDS FOR THE INTER- 
ROGATION OF PERSONS UNDER THE DETEN- 
TION OF THE DEPARTMENT OF DEFENSE, 
"(a) In General. — No person in the custody or under 
the effective control of the Department of Defense or 
under detention in a Department of Defense facility 
shall be subject to any treatment or technique of inter- 
rogation not authorized by and listed in the United 
States Army Field Manual on Intelligence Interroga- 
tion. 

"(b) Applicability.— Subsection (a) shall not apply 
with respect to any person in the custody or under the 
effective control of the Department of Defense pursu- 
ant to a criminal law or immigration law of the United 
States. 

"(c) Construction. — Nothing in this section shall be 
construed to affect the rights under the United States 
Constitution of any person in the custody or under the 
physical jurisdiction of the United States. 

"SEC. 1405. PROCEDURES FOR STATUS REVIEW OF 
DETAINEES OUTSIDE THE UNITED STATES, 
"(a) Submittal of Procedures for Status Review 
of Detainees at Guantanamo Bay, Cuba, and in Af- 
ghanistan and Iraq. — 

"(1) In general. — Not later than 180 days after the 
date of the enactment of this Act [Jan. 6, 2006], the 
Secretary of Defense shall submit to the Committee 
on Armed Services and the Committee on the Judici- 
ary of the Senate and the Committee on Armed Serv- 
ices and the Committee on the Judiciary of the House 
of Representatives a report setting forth — 

"(A) the procedures of the Combatant Status Re- 
view Tribunals and the Administrative Review 
Boards established by direction of the Secretary of 
Defense that are in operation at Guantanamo Bay, 
Cuba, for determining the status of the detainees 
held at Guantanamo Bay or to provide an annual 
review to determine the need to continue to detain 
an alien who is a detainee; and 

"(B) the procedures in operation in Afghanistan 
and Iraq for a determination of the status of aliens 
detained in the custody or under the physical con- 
trol of the Department of Defense in those coun- 
tries. 

"(2) Designated civilian official. — The procedures 
submitted to Congress pursuant to paragraph (1)(A) 
shall ensure that the official of the Department of 
Defense who is designated by the President or Sec- 
retary of Defense to be the final review authority 
within the Department of Defense with respect to de- 
cisions of any such tribunal or board (referred to as 
the 'Designated Civilian Official') shall be a civilian 
officer of the Department of Defense holding an office 
to which appointments are required by law to be 
made by the President, by and with the advice and 
consent of the Senate. 



"(3) Consideration of new evidence. — The proce- 
dures submitted under paragraph (1)(A) shall provide 
for periodic review of any new evidence that may be- 
come available relating to the enemy combatant 
status of a detainee. 

"(b) Consideration of Statements Derived With Co- 
ercion. — 

"(1) Assessment. — The procedures submitted to 
Congress pursuant to subsection (a)(1)(A) shall ensure 
that a Combatant Status Review Tribunal or Admin- 
istrative Review Board, or any similar or successor 
administrative tribunal or board, in making a deter- 
mination of status or disposition of any detainee 
under such procedures, shall, to the extent prac- 
ticable, assess — 

"(A) whether any statement derived from or re- 
lating to such detainee was obtained as a result of 
coercion; and 

"(B) the probative value, if any, of any such 
statement. 

"(2) Applicability. — Paragraph (1) applies with re- 
spect to any proceeding beginning on or after the 
date of the enactment of this Act [Jan. 6, 2006]. 
"(c) Report on Modification of Procedures. — The 
Secretary of Defense shall submit to the committees 
specified in subsection (a)(1) a report on any modifica- 
tion of the procedures submitted under subsection (a). 
Any such report shall be submitted not later than 60 
days before the date on which such modification goes 
into effect. 
"(d) Annual Report. — 

"(1) Report required. — The Secretary of Defense 
shall submit to Congress an annual report on the an- 
nual review process for aliens in the custody of the 
Department of Defense outside the United States. 
Each such report shall be submitted in unclassified 
form, with a classified annex, if necessary. The report 
shall be submitted not later than December 31 each 
year. 

"(2) Elements of report. — Each such report shall 
include the following with respect to the year covered 
by the report: 

"(A) The number of detainees whose status was 

reviewed. 

"(B) The procedures used at each location. 
"(e) Judicial Review of Detention of Enemy Com- 
batants. — 

"(1) In general. — [Amended section 2241 of Title 28, 
Judiciary and Judicial Procedure.] 

"(2) Review of decisions of combatant status re- 
view tribunals of propriety of detention. — 

"(A) IN general. — Subject to subparagraphs (B), 
(C), and (D), the United States Court of Appeals for 
the District of Columbia Circuit shall have exclu- 
sive jurisdiction to determine the validity of any 
final decision of a Combatant Status Review Tribu- 
nal that an alien is properly detained as an enemy 
combatant. 

"(B) Limitation on claims. — The jurisdiction of 
the United States Court of Appeals for the District 
of Columbia Circuit under this paragraph shall be 
limited to claims brought by or on behalf of an 
alien — 

"(i) who is, at the time a request for review by 
such court is filed, detained by the Department of 
Defense at Guantanamo Bay, Cuba; and 

"(ii) for whom a Combatant Status Review Tri- 
bunal has been conducted, pursuant to applicable 
procedures specified by the Secretary of Defense. 
"(C) Scope of review.— The jurisdiction of the 
United States Court of Appeals for the District of 
Columbia Circuit on any claims with respect to an 
alien under this paragraph shall be limited to the 
consideration of — 

"(i) whether the status determination of the 
Combatant Status Review Tribunal with regard 
to such alien was consistent with the standards 
and procedures specified by the Secretary of De- 
fense for Combatant Status Review Tribunals (in- 
cluding the requirement that the conclusion of 
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the Tribunal be supported by a preponderance of 
the evidence and allowing a rebuttable presump- 
tion in favor the Government's evidence); and 

"(ii) to the extent the Constitution and laws of 
the United States are applicable, whether the use 
of such standards and procedures to make the de- 
termination is consistent with the Constitution 
and laws of the United States. 
"(D) Termination on release from custody. — 
The jurisdiction of the United States Court of Ap- 
peals for the District of Columbia Circuit with re- 
spect to the claims of an alien under this paragraph 
shall cease upon the release of such alien from the 
custody of the Department of Defense. 
"[(3) Repealed. Pub. L. 111-84, div. A, title XVIII, 
§ 1803(b)(2), as added Pub. L. 111-383, div. A, title X, 
§1075(d)(21), Jan. 7, 2011, 124 Stat. 4374.] 

"(4) Respondent. — The Secretary of Defense shall 
be the named respondent in any appeal to the United 
States Court of Appeals for the District of Columbia 
Circuit under this subsection. 

"(f) Construction. — Nothing in this section shall be 
construed to confer any constitutional right on an 
alien detained as an enemy combatant outside the 
United States. 

"(g) United States Defined. — For purposes of this 
section, the term 'United States', when used in a geo- 
graphic sense, is as defined in section 101(a)(38) of the 
Immigration and Nationality Act [8 U.S.C. 1101(a)(38)] 
and, in particular, does not include the United States 
Naval Station, Guantanamo Bay, Cuba. 
"(h) Effective Date. — 

"(1) In general. — This section shall take effect on 
the date of the enactment of this Act [Jan. 6, 2006]. 

"(2) REVIEW OF COMBATANT STATUS TRIBUNAL AND 
military COMMISSION decisions. — Paragraphs (2) and 
(3) of subsection (e) shall apply with respect to any 
claim whose review is governed by one of such para- 
graphs and that is pending on or after the date of the 
enactment of this Act. 

"SEC. 1406. TRAINING OF IRAQI SECURITY FORCES 

REGARDING TREATMENT OF DETAINEES, 
"(a) Required Policies. — 

"(1) In general. — The Secretary of Defense shall 
prescribe policies designed to ensure that all military 
and civilian Department of Defense personnel or con- 
tractor personnel of the Department of Defense re- 
sponsible for the training of any unit of the Iraqi Se- 
curity Forces provide training to such units regard- 
ing the international obligations and laws applicable 
to the humane treatment of detainees, including pro- 
tections afforded under the Geneva Conventions and 
the Convention Against Torture. 

"(2) Acknowledgment of training. — The Secretary 
shall ensure that, for all personnel of the Iraqi Secu- 
rity Forces who are provided training referred to in 
paragraph (1), there is documented acknowledgment 
that such training has been provided. 

"(3) Deadline for policies to be prescribed. — The 
policies required by paragraph (1) shall be prescribed 
not later than 180 days after the date of the enact- 
ment of this Act [Jan. 6, 2006]. 
"(b) Army Field Manual. — 

"(1) Translation. — The Secretary of Defense shall 
provide for the unclassified portions of the United 
States Army Field Manual on Intelligence Interroga- 
tion to be translated into Arabic and any other lan- 
guage the Secretary determines appropriate for use 
by members of the Iraqi security forces. 

"(2) Distribution. — The Secretary of Defense shall 
provide for such manual, as translated, to be distrib- 
uted to all appropriate officials of the Iraqi Govern- 
ment, including, but not limited to, the Iraqi Min- 
ister of Defense, the Iraqi Minister of Interior, senior 
Iraqi military personnel, and appropriate members of 
the Iraqi Security Forces with a recommendation 
that the principles that underlay the manual be 
adopted by the Iraqis as the basis for their policies on 
interrogation of detainees. 



"(c) Transmittal to Congressional Committees. — 
Not less than 30 days after the date on which policies 
are first prescribed under subsection (a), the Secretary 
of Defense shall submit to the Committee on Armed 
Services of the Senate and the Committee on Armed 
Services of the House of Representatives copies of such 
regulations, policies, or orders, together with a report 
on steps taken to the date of the report to implement 
this section. 

"(d) Annual Report. — Not less than one year after 
the date of the enactment of this Act [Jan. 6, 2006], and 
annually thereafter, the Secretary of Defense shall sub- 
mit to the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the House of 
Representatives a report on the implementation of this 
section." 

Pub. L. 109-148, div. A, title X, §§1002, 1005, 1006, Dec. 
30, 2005, 119 Stat. 2739, 2740, 2744, as amended by Pub. L. 

109- 366, §§9, 10, Oct. 17, 2006, 120 Stat. 2636, 2637; Pub. L. 

110- 181, div. A, title X, § 1063(d)(2), Jan. 28, 2008, 122 Stat. 
323; Pub. L. 111-84, div. A, title XVIII, § 1803(b)(1), for- 
merly § 1803(b), Oct. 28, 2009, 123 Stat. 2612, as renum- 
bered § 1803(b)(1) by Pub. L. 111-383, div. A, title X, 
§1075(d)(21), Jan. 7, 2011, 124 Stat. 4374, provided that: 

"SEC. 1002. UNIFORM STANDARDS FOR THE INTER- 
ROGATION OF PERSONS UNDER THE DETEN- 
TION OF THE DEPARTMENT OF DEFENSE, 
"(a) In General. — No person in the custody or under 
the effective control of the Department of Defense or 
under detention in a Department of Defense facility 
shall be subject to any treatment or technique of inter- 
rogation not authorized by and listed in the United 
States Army Field Manual on Intelligence Interroga- 
tion. 

"(b) Applicability. — Subsection (a) shall not apply 
with respect to any person in the custody or under the 
effective control of the Department of Defense pursu- 
ant to a criminal law or immigration law of the United 
States. 

"(c) Construction. — Nothing in this section shall be 
construed to affect the rights under the United States 
Constitution of any person in the custody or under the 
physical jurisdiction of the United States. 

"SEC. 1005. PROCEDURES FOR STATUS REVIEW OF 
DETAINEES OUTSIDE THE UNITED STATES, 
"(a) Submittal of Procedures for Status Review 
of Detainees at Guantanamo Bay, Cuba, and in Af- 
ghanistan and Iraq. — 

"(1) In general. — Not later than 180 days after the 
date of the enactment of this Act [Dec. 30, 2005], the 
Secretary of Defense shall submit to the Committee 
on Armed Services and the Committee on the Judici- 
ary of the Senate and the Committee on Armed Serv- 
ices and the Committee on the Judiciary of the House 
of Representatives a report setting forth — 

"(A) the procedures of the Combatant Status Re- 
view Tribunals and the Administrative Review 
Boards established by direction of the Secretary of 
Defense that are in operation at Guantanamo Bay, 
Cuba, for determining the status of the detainees 
held at Guantanamo Bay or to provide an annual 
review to determine the need to continue to detain 
an alien who is a detainee; and 

"(B) the procedures in operation in Afghanistan 
and Iraq for a determination of the status of aliens 
detained in the custody or under the physical con- 
trol of the Department of Defense in those coun- 
tries. 

"(2) Designated civilian official. — The procedures 
submitted to Congress pursuant to paragraph (1)(A) 
shall ensure that the official of the Department of 
Defense who is designated by the President or Sec- 
retary of Defense to be the final review authority 
within the Department of Defense with respect to de- 
cisions of any such tribunal or board (referred to as 
the 'Designated Civilian Official') shall be a civilian 
officer of the Department of Defense holding an office 
to which appointments are required by law to be 
made by the President, by and with the advice and 
consent of the Senate. 
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"(3) Consideration of new evidence. — The proce- 
dures submitted under paragraph (1)(A) shall provide 
for periodic review of any new evidence that may be- 
come available relating to the enemy combatant 
status of a detainee. 

"(b) Consideration of Statements Derived With Co- 
ercion. — 

"(1) Assessment. — The procedures submitted to 
Congress pursuant to subsection (a)(1)(A) shall ensure 
that a Combatant Status Review Tribunal or Admin- 
istrative Review Board, or any similar or successor 
administrative tribunal or board, in making a deter- 
mination of status or disposition of any detainee 
under such procedures, shall, to the extent prac- 
ticable, assess — 

"(A) whether any statement derived from or re- 
lating to such detainee was obtained as a result of 
coercion; and 

"(B) the probative value (if any) of any such 
statement. 

"(2) Applicability. — Paragraph (1) applies with re- 
spect to any proceeding beginning on or after the 
date of the enactment of this Act [Dec. 30, 2005]. 
"(c) Report on Modification of Procedures. — The 
Secretary of Defense shall submit to the committees 
specified in subsection (a)(1) a report on any modifica- 
tion of the procedures submitted under subsection (a). 
Any such report shall be submitted not later than 60 
days before the date on which such modification goes 
into effect. 
"(d) Annual Report. — 

"(1) Report required. — The Secretary of Defense 
shall submit to Congress an annual report on the an- 
nual review process for aliens in the custody of the 
Department of Defense outside the United States. 
Each such report shall be submitted in unclassified 
form, with a classified annex, if necessary. The report 
shall be submitted not later than December 31 each 
year. 

"(2) Elements of report. — Each such report shall 
include the following with respect to the year covered 
by the report: 

"(A) The number of detainees whose status was 

reviewed. 

"(B) The procedures used at each location. 
"(e) Judicial Review of Detention of Enemy Com- 
batants. — 

"(1) In general. — [Amended section 2241 of Title 28, 
Judiciary and Judicial Procedure.] 

"(2) Review of decisions of combatant status re- 
view tribunals of propriety of detention. — 

"(A) IN general. — Subject to subparagraphs (B), 
(C), and (D), the United States Court of Appeals for 
the District of Columbia Circuit shall have exclu- 
sive jurisdiction to determine the validity of any 
final decision of a Combatant Status Review Tribu- 
nal that an alien is properly detained as an enemy 
combatant. 

"(B) Limitation on claims. — The jurisdiction of 
the United States Court of Appeals for the District 
of Columbia Circuit under this paragraph shall be 
limited to claims brought by or on behalf of an 
alien — 

"(i) who Is, at the time a request for review by 
such court is filed, detained by the United States; 
and 

"(ii) for whom a Combatant Status Review Tri- 
bunal has been conducted, pursuant to applicable 
procedures specified by the Secretary of Defense. 
"(C) Scope of review.— The jurisdiction of the 
United States Court of Appeals for the District of 
Columbia Circuit on any claims with respect to an 
alien under this paragraph shall be limited to the 
consideration of— 

"(1) whether the status determination of the 
Combatant Status Review Tribunal with regard 
to such alien was consistent with the standards 
and procedures specified by the Secretary of De- 
fense for Combatant Status Review Tribunals (In- 
cluding the requirement that the conclusion of 



the Tribunal be supported by a preponderance of 
the evidence and allowing a rebuttable presump- 
tion in favor of the Government's evidence); and 
"(ii) to the extent the Constitution and laws of 
the United States are applicable, whether the use 
of such standards and procedures to make the de- 
termination is consistent with the Constitution 
and laws of the United States. 
"(D) Termination on release from custody. — 
The jurisdiction of the United States Court of Ap- 
peals for the District of Columbia Circuit with re- 
spect to the claims of an alien under this paragraph 
shall cease upon the release of such alien from the 
custody of the Department of Defense. 
"[(3) Repealed. Pub. L. 111-84, div. A, title XVIII, 
§ 1803(b)(1), formerly § 1803(b), Oct. 28, 2009, 123 Stat. 
2612, as renumbered § 1803(b)(1) by Pub. L. 111-383, div. 
A, title X, §1075(d)(21), Jan. V, 2011, 124 Stat. 4374.] 

"(4) Respondent. — The Secretary of Defense shall 
be the named respondent in any appeal to the United 
States Court of Appeals for the District of Columbia 
Circuit under this subsection. 

"(f) Construction. — Nothing in this section shall be 
construed to confer any constitutional right on an 
alien detained as an enemy combatant outside the 
United States. 

"(g) United States Defined. — For purposes of this 
section, the term 'United States', when used in a geo- 
graphic sense, is as defined in section 101(a)(38) of the 
Immigration and Nationality Act [8 U.S.C. 1101(a)(38)] 
and, in particular, does not include the United States 
Naval Station, Guantanamo Bay, Cuba. 
"(h) Effective Date. — 

"(1) In general.— This section shall take effect on 
the date of the enactment of this Act [Dec. 30, 2005]. 

"(2) Review of combatant status tribunal and 
military commission decisions. — Paragraphs (2) and 
(3) of subsection (e) shall apply with respect to any 
claim whose review is governed by one of such para- 
graphs and that is pending on or after the date of the 
enactment of this Act. 
"SEC. 1006. TRAINING OF IRAQI FORCES REGARD- 
ING TREATMENT OF DETAINEES, 
"(a) Required Policies.— 

"(1) IN general. — The Secretary of Defense shall 
ensure that policies are prescribed regarding proce- 
dures for military and civilian personnel of the De- 
partment of Defense and contractor personnel of the 
Department of Defense in Iraq that are intended to 
ensure that members of the Armed Forces, and all 
persons acting on behalf of the Armed Forces or with- 
in facilities of the Armed Forces, ensure that all per- 
sonnel of Iraqi military forces who are trained by De- 
partment of Defense personnel and contractor person- 
nel of the Department of Defense receive training re- 
garding the international obligations and laws appli- 
cable to the humane detention of detainees, including 
protections afforded under the Geneva Conventions 
and the Convention Against Torture. 

"(2) Acknowledgment of training. — The Secretary 
shall ensure that, for all personnel of the Iraqi Secu- 
rity Forces who are provided training referred to in 
paragraph (1), there is documented acknowledgment 
of such training having been provided. 

"(3) Deadline for policies to be prescribed. — The 
policies required by paragraph (1) shall be prescribed 
not later than 180 days after the date of the enact- 
ment of this Act [Dec. 30, 2005]. 
"(b) Army Field Manual. — 

"(1) Translation. — The Secretary of Defense shall 
provide for the United States Army Field Manual on 
Intelligence Interrogation to be translated into ara- 
ble and any other language the Secretary determines 
appropriate for use by members of the Iraqi military 
forces. 

"(2) Distribution. — The Secretary of Defense shall 
provide for such manual, as translated, to be provided 
to each unit of the Iraqi military forces trained by 
Department of Defense personnel or contractor per- 
sonnel of the Department of Defense. 
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"(c) Transmittal of Regulations. — Not less than 30 
days after the date on which regulations, policies, and 
orders are first prescribed under subsection (a), the 
Secretary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives copies 
of such regulations, policies, or orders, together with a 
report on steps taken to the date of the report to im- 
plement this section. 

"(d) Annual Report. — Not less than one year after 
the date of the enactment of this Act [Dec. 30, 2005], 
and annually thereafter, the Secretary of Defense shall 
submit to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the 
House of Representatives a report on the implementa- 
tion of this section." 

Sense op Congress Concerning Detainees; Actions 
To Prevent Abuse 

Pub. L. 108-375, div. A, title X, §§1091, 1092, Oct. 28, 
2004, 118 Stat. 2068, 2069, provided that: 

"SEC. 1091. SENSE OP CONGRESS AND POLICY CON- 
CERNING PERSONS DETAINED BY THE UNITED 
STATES. 

"(a) Sense of Congress. — It is the sense of Congress 
that — 

"(1) the abuses inflicted upon detainees at the Abu 
Ghraib prison in Baghdad, Iraq, are inconsistent with 
the professionalism, dedication, standards, and train- 
ing required of individuals who serve in the United 
States Armed Forces; 

"(2) the vast majority of members of the Armed 
Forces have upheld the highest possible standards of 
professionalism and morality in the face of illegal 
tactics and terrorist attacks and attempts on their 
lives; 

"(3) the abuse of persons in United States custody 
in Iraq is appropriately condemned and deplored by 
the American people; 

"(4) the Armed Forces are moving swiftly and deci- 
sively to identify, try, and, if found guilty, punish 
persons who perpetrated such abuse; 

"(5) the Department of Defense and appropriate 
military authorities must continue to undertake cor- 
rective action, as appropriate, to address chain-of- 
command deficiencies and the systemic deficiencies 
identified in the incidents in question; 

"(6) the Constitution, laws, and treaties of the 
United States and the applicable guidance and regu- 
lations of the United States Government prohibit the 
torture or cruel, inhuman, or degrading treatment of 
foreign prisoners held in custody by the United 
States; 

"(7) the alleged crimes of a handful of individuals 
should not detract from the commendable sacrifices 
of over 300,000 members of the Armed Forces who 
have served, or who are serving, in Operation Iraqi 
Freedom; and 

"(8) no detainee shall be subject to torture or cruel, 
inhuman, or degrading treatment or punishment that 
is prohibited by the Constitution, laws, or treaties of 
United States. 

"(b) Policy.— It is the policy of the United States 
to— 

"(1) ensure that no detainee shall be subject to tor- 
ture or cruel, inhuman, or degrading treatment or 
punishment that is prohibited by the Constitution, 
laws, or treaties of the United States; 

"(2) investigate and prosecute, as appropriate, all 
alleged instances of unlawful treatment of detainees 
in a manner consistent with the international obliga- 
tions, laws, or policies of the United States; 

"(3) ensure that all personnel of the United States 
Government understand their obligations in both 
wartime and peacetime to comply with the legal pro- 
hibitions against torture, cruel, inhuman, or degrad- 
ing treatment of detainees in the custody of the 
United States; 

"(4) ensure that, in a case in which there is doubt 
as to whether a detainee is entitled to prisoner of war 



status under the Geneva Conventions, such detainee 
receives the protections accorded to prisoners of war 
until the detainee's status is determined by a com- 
petent tribunal; and 

"(5) expeditiously process and, if appropriate, pros- 
ecute detainees in the custody of the United States, 
including those in the custody of the United States 
Armed Forces at Guantanamo Bay, Cuba. 
"(c) Detainees. — For purposes of this section, the 
term 'detainee' means a person in the custody or under 
the physical control of the United States as a result of 
armed conflict. 

"SEC. 1092. ACTIONS TO PREVENT THE ABUSE OF 
DETAINEES. 

"(a) Policies Required. — The Secretary of Defense 
shall ensure that policies are prescribed not later than 
150 days after the date of the enactment of this Act 
[Oct. 28, 2004] regarding procedures for Department of 
Defense personnel and contractor personnel of the De- 
partment of Defense intended to ensure that members 
of the Armed Forces, and all persons acting on behalf 
of the Armed Forces or within facilities of the Armed 
Forces, treat persons detained by the United States 
Government in a humane manner consistent with the 
international obligations and laws of the United States 
and the policies set forth in section 1091(b). 

"(b) Matters to Be Included. — In order to achieve 
the objective stated in subsection (a), the policies 
under that subsection shall specify, at a minimum, pro- 
cedures for the following: 

"(1) Ensuring that each commander of a Depart- 
ment of Defense detention facility or interrogation 
facility — 

"(A) provides all assigned personnel with train- 
ing, and documented acknowledgment of receiving 
training, regarding the law of war, including the 
Geneva Conventions; and 

"(B) establishes standard operating procedures 
for the treatment of detainees. 

"(2) Ensuring that each Department of Defense con- 
tract in which contract personnel in the course of 
their duties interact with individuals detained by the 
Department of Defense on behalf of the United States 
Government include a requirement that such con- 
tract personnel have received training, and docu- 
mented acknowledgment of receiving training, re- 
garding the international obligations and laws of the 
United States applicable to the detention of person- 
nel. 

"(3) Providing all detainees with information, in 
their own language, of the applicable protections af- 
forded under the Geneva Conventions. 

"(4) Conducting periodic unannounced and an- 
nounced inspections of detention facilities in order to 
provide continued oversight of interrogation and de- 
tention operations. 

"(5) Ensuring that, to the maximum extent prac- 
ticable, detainees and detention facility personnel of 
a different gender are not alone together. 
"(c) Secretary op Defense Certification. — The Sec- 
retary of Defense shall certify that all Federal employ- 
ees and civilian contractors engaged in the handling or 
interrogation of individuals detained by the Depart- 
ment of Defense on behalf of the United States Govern- 
ment have fulfilled an annual training requirement on 
the law of war, the Geneva Conventions, and the obliga- 
tions of the United States under international law." 

Detention, Treatment, and Trial op Certain Non- 
Citizens in the War Against Terrorism 

Military Order of President of the United States, 
dated Nov. 13, 2001, 66 F.R. 57833, provided: 

By the authority vested in me as President and as 
Commander in Chief of the Armed Forces of the United 
States by the Constitution and the laws of the United 
States of America, including the Authorization for Use 
of Military Force Joint Resolution (Public Law 107-40, 
115 Stat. 224) [50 U.S.C. 1541 note] and sections 821 and 
836 of title 10, United States Code, it is hereby ordered 
as follows: 
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Section 1. Findings. 

(a) International terrorists, including- members of al 
Qaida, have carried out attacks on United States diplo- 
matic and military personnel and facilities abroad and 
on citizens and property within the United States on a 
scale that has created a state of armed conflict that re- 
quires the use of the United States Armed Forces. 

(b) In light of grave acts of terrorism and threats of 
terrorism, including the terrorist attacks on Septem- 
ber 11, 2001, on the headquarters of the United States 
Department of Defense in the national capital region, 
on the World Trade Center in New York, and on civilian 
aircraft such as in Pennsylvania, I proclaimed a na- 
tional emergency on September 14, 2001 (Proc. 7463, 
Declaration of National Emergency by Reason of Cer- 
tain Terrorist Attacks [50 U.S.C. 1621 note]). 

(c) Individuals acting alone and in concert involved 
in international terrorism possess both the capability 
and the intention to undertake further terrorist at- 
tacks against the United States that, if not detected 
and prevented, will cause mass deaths, mass injuries, 
and massive destruction of property, and may place at 
risk the continuity of the operations of the United 
States Government. 

(d) The ability of the United States to protect the 
United States and its citizens, and to help its allies and 
other cooperating nations protect their nations and 
their citizens, from such further terrorist attacks de- 
pends in significant part upon using the United States 
Armed Forces to identify terrorists and those who sup- 
port them, to disrupt their activities, and to eliminate 
their ability to conduct or support such attacks. 

(e) To protect the United States and its citizens, and 
for the effective conduct of military operations and 
prevention of terrorist attacks, it is necessary for indi- 
viduals subject to this order pursuant to section 2 here- 
of to be detained, and, when tried, to be tried for viola- 
tions of the laws of war and other applicable laws by 
military tribunals. 

(f) Given the danger to the safety of the United 
States and the nature of international terrorism, and 
to the extent provided by and under this order, I find 
consistent with section 836 of title 10, United States 
Code, that it is not practicable to apply in military 
commissions under this order the principles of law and 
the rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts. 

(g) Having fully considered the magnitude of the po- 
tential deaths, injuries, and property destruction that 
would result from potential acts of terrorism against 
the United States, and the probability that such acts 
will occur, I have determined that an extraordinary 
emergency exists for national defense purposes, that 
this emergency constitutes an urgent and compelling 
government interest, and that issuance of this order is 
necessary to meet the emergency. 

Sec. 2. Definition and Policy. 

(a) The term "individual subject to this order" shall 
mean any individual who is not a United States citizen 
with respect to whom I determine from time to time in 
writing that: 

(1) there is reason to believe that such individual, 
at the relevant times, 

(i) is or was a member of the organization known 
as al Qaida; 

(ii) has engaged in, aided or abetted, or conspired 
to commit, acts of international terrorism, or acts 
in preparation therefor, that have caused, threaten 
to cause, or have as their aim to cause, injury to or 
adverse effects on the United States, its citizens, 
national security, foreign policy, or economy; or 

(iii) has knowingly harbored one or more individ- 
uals described in subparagraphs (i) or (ii) of sub- 
section 2(a)(1) of this order; and 

(2) it is in the interest of the United States that 
such individual be subject to this order. 

(b) It is the policy of the United States that the Sec- 
retary of Defense shall take all necessary measures to 
ensure that any individual subject to this order is de- 
tained in accordance with section 3, and, if the individ- 



ual is to be tried, that such individual is tried only in 
accordance with section 4. 

(c) It is further the policy of the United States that 
any individual subject to this order who is not already 
under the control of the Secretary of Defense but who 
is under the control of any other officer or agent of the 
United States or any State shall, upon delivery of a 
copy of such written determination to such officer or 
agent, forthwith be placed under the control of the Sec- 
retary of Defense. 

Sec. 3. Detention Authority of the Secretary of Defense. 
Any individual subject to this order shall be — 

(a) detained at an appropriate location designated by 
the Secretary of Defense outside or within the United 

(b) treated humanely, without any adverse distinc- 
tion based on race, color, religion, gender, birth, 
wealth, or any similar criteria; 

(c) afforded adequate food, drinking water, shelter, 
clothing, and medical treatment; 

(d) allowed the free exercise of religion consistent 
with the requirements of such detention; and 

(e) detained in accordance with such other conditions 
as the Secretary of Defense may prescribe. 

Sec. 4. Authority of the Secretary of Defense Regarding 
Trials of Individuals Subject to this Order. [Superseded by 
Ex. Ord. No. 13425, set out as a note under section 948b 
of this title.] 

Sec. 5. Obligation of Other Agencies to Assist the Sec- 
retary of Defense. 

Departments, agencies, entities, and officers of the 
United States shall, to the maximum extent permitted 
by law, provide to the Secretary of Defense such assist- 
ance as he may request to implement this order. 

Sec. 6. Additional Authorities of the Secretary of De- 
fense. 

(a) As a military function and in light of the findings 
in section 1, the Secretary of Defense shall issue such 
orders and regulations as may be necessary to carry 
out any of the provisions of this order. 

(b) The Secretary of Defense may perform any of his 
functions or duties, and may exercise any of the powers 
provided to him under this order (other than under sec- 
tion 4(c)(8) hereof) in accordance with section 113(d) of 
title 10, United States Code. 

Sec. 7. Relationship to Other Law and Forums. 

(a) Nothing in this order shall be construed to — 

(1) authorize the disclosure of state secrets to any 
person not otherwise authorized to have access to 
them; 

(2) limit the authority of the President as Com- 
mander in Chief of the Armed Forces or the power of 
the President to grant reprieves and pardons; or 

(3) limit the lawful authority of the Secretary of 
Defense, any military commander, or any other offi- 
cer or agent of the United States or of any State to 
detain or try any person who is not an individual sub- 
ject to this order. 

(b) With respect to any individual subject to this 
order — 

(1) military tribunals shall have exclusive jurisdic- 
tion with respect to offenses by the individual; and 

(2) the individual shall not be privileged to seek any 
remedy or maintain any proceeding, directly or indi- 
rectly, or to have any such remedy or proceeding 
sought on the individual's behalf, in (i) any court of 
the United States, or any State thereof, (ii) any court 
of any foreign nation, or (iii) any international tribu- 
nal. 

(c) This order is not intended to and does not create 
any right, benefit, or privilege, substantive or proce- 
dural, enforceable at law or equity by any party, 
against the United States, its departments, agencies, or 
other entities, its officers or employees, or any other 
person. 

(d) For purposes of this order, the term "State" in- 
cludes any State, district, territory, or possession of 
the United States. 

(e) I reserve the authority to direct the Secretary of 
Defense, at any time hereafter, to transfer to a govern- 
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mental authority control of any Individual subject to 
this order. Nothing in this order shall be construed to 
limit the authority of any such governmental author- 
ity to prosecute any individual for whom control is 
transferred. 
Sec. 8. Publication. 

This order shall be published in the Federal Register. 

George W. Bush. 

[For supersedure of provisions of Military Order of 
President of the United States, dated Nov. 13, 2001, set 
out above, related to trial by military commission, see 
Ex. Ord. No. 13425, Feb. 14, 2007, 72 F.R. 7737, set out as 
a note under section 948b of this title.] 

Ex. Ord. No. 13492. Review and Disposition of Individ- 
uals Detained At the Guantanamo Bay Naval Base 
and Closure op Detention Facilities 

Ex. Ord. No. 13492, Jan. 22, 2009, 74 F.R. 4897, provided: 
By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, in order to effect the appropriate disposition 
of individuals currently detained by the Department of 
Defense at the Guantanamo Bay Naval Base (Guanta- 
namo) and promptly to close detention facilities at 
Guantanamo, consistent with the national security and 
foreign policy interests of the United States and the in- 
terests of justice, I hereby order as follows: 
Section 1. Definitions. As used in this order: 

(a) "Common Article 3" means Article 3 of each of 
the Geneva Conventions. 

(b) "Geneva Conventions" means: 

(i) the Convention for the Amelioration of the Con- 
dition of the Wounded and Sick in Armed Forces in 
the Field, August 12, 1949 (6 UST 3114); 

(ii) the Convention for the Amelioration of the Con- 
dition of Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea, August 12, 1949 (6 UST 3217); 

(iii) the Convention Relative to the Treatment of 
Prisoners of War, August 12, 1949 (6 UST 3316); and 

(iv) the Convention Relative to the Protection of 
Civilian Persons in Time of War, August 12, 1949 (6 
UST 3516). 

(c) "Individuals currently detained at Guantanamo" 
and "individuals covered by this order" mean individ- 
uals currently detained by the Department of Defense 
in facilities at the Guantanamo Bay Naval Base whom 
the Department of Defense has ever determined to be, 
or treated as, enemy combatants. 

Sec. 2. Findings. 

(a) Over the past 7 years, approximately 800 individ- 
uals whom the Department of Defense has ever deter- 
mined to be, or treated as, enemy combatants have 
been detained at Guantanamo. The Federal Govern- 
ment has moved more than 500 such detainees from 
Guantanamo, either by returning them to their home 
country or by releasing or transferring them to a third 
country. The Department of Defense has determined 
that a number of the individuals currently detained at 
Guantanamo are eligible for such transfer or release. 

(b) Some individuals currently detained at Guanta- 
namo have been there for more than 6 years, and most 
have been detained for at least 4 years. In view of the 
significant concerns raised by these detentions, both 
within the United States and internationally, prompt 
and appropriate disposition of the individuals currently 
detained at Guantanamo and closure of the facilities in 
which they are detained would further the national se- 
curity and foreign policy interests of the United States 
and the interests of justice. Merely closing the facili- 
ties without promptly determining the appropriate dis- 
position of the individuals detained would not ade- 
quately serve those interests. To the extent prac- 
ticable, the prompt and appropriate disposition of the 
individuals detained at Guantanamo should precede the 
closure of the detention facilities at Guantanamo. 

(c) The individuals currently detained at Guanta- 
namo have the constitutional privilege of the writ of 
habeas corpus. Most of those individuals have filed pe- 
titions for a writ of habeas corpus in Federal court 
challenging the lawfulness of their detention. 



(d) It is in the interests of the United States that the 
executive branch undertake a prompt and thorough re- 
view of the factual and legal bases for the continued de- 
tention of all individuals currently held at Guanta- 
namo, and of whether their continued detention is in 
the national security and foreign policy interests of the 
United States and in the interests of justice. The un- 
usual circumstances associated with detentions at 
Guantanamo require a comprehensive interagency re- 
view. 

(e) New diplomatic efforts may result in an appro- 
priate disposition of a substantial number of individ- 
uals currently detained at Guantanamo. 

(f) Some individuals currently detained at Guanta- 
namo may have committed offenses for which they 
should be prosecuted. It is in the interests of the 
United States to review whether and how any such in- 
dividuals can and should be prosecuted. 

(g) It is in the interests of the United States that the 
executive branch conduct a prompt and thorough re- 
view of the circumstances of the individuals currently 
detained at Guantanamo who have been charged with 
offenses before military commissions pursuant to the 
Military Commissions Act of 2006, Public Law 109-366, 
as well as of the military commission process more 
generally. 

Sec. 3. Closure of Detention Facilities at Guantanamo. 
The detention facilities at Guantanamo for individuals 
covered by this order shall be closed as soon as prac- 
ticable, and no later than 1 year from the date of this 
order. If any individuals covered by this order remain 
in detention at Guantanamo at the time of closure of 
those detention facilities, they shall be returned to 
their home country, released, transferred to a third 
country, or transferred to another United States deten- 
tion facility in a manner consistent with law and the 
national security and foreign policy interests of the 
United States. 

Sec. 4. Immediate Review of All Guantanamo Detentions. 

(a) Scope and Timing of Review. A review of the status 
of each individual currently detained at Guantanamo 
(Review) shall commence immediately. 

(b) Review Participants. The Review shall be conducted 
with the full cooperation and participation of the fol- 
lowing officials: 

(1) the Attorney General, who shall coordinate the 
Review; 

(2) the Secretary of Defense; 

(3) the Secretary of State; 

(4) the Secretary of Homeland Security; 

(5) the Director of National Intelligence; 

(6) the Chairman of the Joint Chiefs of Staff; and 

(7) other officers or full-time or permanent part- 
time employees of the United States, including em- 
ployees with intelligence, counterterrorism, military, 
and legal expertise, as determined by the Attorney 
General, with the concurrence of the head of the de- 
partment or agency concerned. 

(c) Operation of Review. The duties of the Review par- 
ticipants shall include the following: 

(1) Consolidation of Detainee Information. The Attor- 
ney General shall, to the extent reasonably prac- 
ticable, and in coordination with the other Review 
participants, assemble all information in the posses- 
sion of the Federal Government that pertains to any 
individual currently detained at Guantanamo and 
that is relevant to determining the proper disposition 
of any such individual. All executive branch depart- 
ments and agencies shall promptly comply with any 
request of the Attorney General to provide informa- 
tion in their possession or control pertaining to any 
such individual. The Attorney General may seek fur- 
ther information relevant to the Review from any 
source. 

(2) Determination of Transfer. The Review shall de- 
termine, on a rolling basis and as promptly as pos- 
sible with respect to the individuals currently de- 
tained at Guantanamo, whether it is possible to 
transfer or release the individuals consistent with the 
national security and foreign policy interests of the 
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United States and, if so, whether and how the Sec- 
retary of Defense may effect their transfer or release. 
The Secretary of Defense, the Secretary of State, 
and, as appropriate, other Review participants shall 
work to effect promptly the release or transfer of all 
individuals for whom release or transfer is possible. 

(3) Determination of Prosecution. In accordance with 
United States law, the cases of individuals detained 
at Guantanamo not approved for release or transfer 
shall be evaluated to determine whether the Federal 
Government should seek to prosecute the detained in- 
dividuals for any offenses they may have committed, 
including whether it is feasible to prosecute such in- 
dividuals before a court established pursuant to Arti- 
cle III of the United States Constitution, and the Re- 
view participants shall in turn take the necessary 
and appropriate steps based on such determinations. 

(4) Determination of Other Disposition. With respect 
to any individuals currently detained at Guantanamo 
whose disposition is not achieved under paragraphs 
(2) or (3) of this subsection, the Review shall select 
lawful means, consistent with the national security 
and foreign policy interests of the United States and 
the interests of justice, for the disposition of such in- 
dividuals. The appropriate authorities shall promptly 
implement such dispositions. 

(5) Consideration of Issues Relating to Transfer to the 
United States. The Review shall identify and consider 
legal, logistical, and security issues relating to the 
potential transfer of individuals currently detained 
at Guantanamo to facilities within the United States, 
and the Review participants shall work with the Con- 
gress on any legislation that may be appropriate. 
Sec. 5. Diplomatic Efforts. The Secretary of State shall 

expeditiously pursue and direct such negotiations and 
diplomatic efforts with foreign governments as are nec- 
essary and appropriate to implement this order. 

Sec. 6. Humane Standards of Confinement. No individ- 
ual currently detained at Guantanamo shall be held in 
the custody or under the effective control of any offi- 
cer, employee, or other agent of the United States Gov- 
ernment, or at a facility owned, operated, or controlled 
by a department or agency of the United States, except 
in conformity with all applicable laws governing the 
conditions of such confinement, including Common Ar- 
ticle 3 of the Geneva Conventions. The Secretary of De- 
fense shall immediately undertake a review of the con- 
ditions of detention at Guantanamo to ensure full com- 
pliance with this directive. Such review shall be com- 
pleted within 30 days and any necessary corrections 
shall be implemented immediately thereafter. 

Sec. 7. Military Commissions. The Secretary of Defense 
shall immediately take steps sufficient to ensure that 
during the pendency of the Review described in section 
4 of this order, no charges are sworn, or referred to a 
military commission under the Military Commissions 
Act of 2006 and the Rules for Military Commissions, 
and that all proceedings of such military commissions 
to which charges have been referred but in which no 
judgment has been rendered, and all proceedings pend- 
ing in the United States Court of Military Commission 
Review, are halted. 

Sec. 8. General Provisions. 

(a) Nothing in this order shall prejudice the authority 
of the Secretary of Defense to determine the disposi- 
tion of any detainees not covered by this order. 

(b) This order shall be implemented consistent with 
applicable law and subject to the availability of appro- 
priations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce- 
able at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

Barack Obama. 

Ex. Ord. No. 1356V. Periodic Review op Individuals De- 
tained at Guantanamo Bay Naval Station Pursu- 
ant to the Authorization for Use of Military 
Force 

Ex. Ord. No. 13567, Mar. 7, 2011, 76 F.R. 13277, provided: 



By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including the Authorization for Use of Mili- 
tary Force of September 2001 (AUMF), Public Law 
107-40, and in order to ensure that military detention of 
individuals now held at the U.S. Naval Station, 
Guantanamo Bay, Cuba (Guantanamo), who were sub- 
ject to the interagency review under section 4 of Execu- 
tive Order 13492 of January 22, 2009, continues to be 
carefully evaluated and justified, consistent with the 
national security and foreign policy interests of the 
United States and the interests of justice, I hereby 
order as follows: 

Section 1. Scope and Purpose, (a) The periodic review 
described in section 3 of this order applies only to those 
detainees held at Guantanamo on the date of this 
order, whom the interagency review established by Ex- 
ecutive Order 13492 has (i) designated for continued law 
of war detention; or (ii) referred for prosecution, except 
for those detainees against whom charges are pending 
or a judgment of conviction has been entered. 

(b) This order is intended solely to establish, as a dis- 
cretionary matter, a process to review on a periodic 
basis the executive branch's continued, discretionary 
exercise of existing detention authority in individual 
cases. It does not create any additional or separate 
source of detention authority, and it does not affect the 
scope of detention authority under existing law. De- 
tainees at Guantanamo have the constitutional privi- 
lege of the writ of habeas corpus, and nothing in this 
order is intended to affect the jurisdiction of Federal 
courts to determine the legality of their detention. 

(c) In the event detainees covered by this order are 
transferred from Guantanamo to another U.S. deten- 
tion facility where they remain in law of war deten- 
tion, this order shall continue to apply to them. 

Sec. 2. Standard for Continued Detention. Continued 
law of war detention is warranted for a detainee subject 
to the periodic review in section 3 of this order if it is 
necessary to protect against a significant threat to the 
security of the United States. 

Sec. 3. Periodic Review. The Secretary of Defense shall 
coordinate a process of periodic review of continued 
law of war detention for each detainee described in sec- 
tion 1(a) of this order. In consultation with the Attor- 
ney General, the Secretary of Defense shall issue im- 
plementing guidelines governing the process, consist- 
ent with the following requirements: 

(a) Initial Review. For each detainee, an initial review 
shall commence as soon as possible but no later than 1 
year from the date of this order. The initial review will 
consist of a hearing before a Periodic Review Board 
(PRB). The review and hearing shall follow a process 
that includes the following requirements: 

(1) Each detainee shall be provided, in writing and in 
a language the detainee understands, with advance no- 
tice of the PRB review and an unclassified summary of 
the factors and information the PRB will consider in 
evaluating whether the detainee meets the standard set 
forth in section 2 of this order. The written summary 
shall be sufficiently comprehensive to provide adequate 
notice to the detainee of the reasons for continued de- 
tention. 

(2) The detainee shall be assisted in proceedings be- 
fore the PRB by a Government-provided personal rep- 
resentative (representative) who possesses the security 
clearances necessary for access to the information de- 
scribed in subsection (a)(4) of this section. The rep- 
resentative shall advocate on behalf of the detainee be- 
fore the PRB and shall be responsible for challenging 
the Government's information and introducing infor- 
mation on behalf of the detainee. In addition to the 
representative, the detainee may be assisted in pro- 
ceedings before the PRB by private counsel, at no ex- 
pense to the Government. 

(3) The detainee shall be permitted to (i) present to 
the PRB a written or oral statement; (ii) introduce rel- 
evant information, including written declarations; (iii) 
answer any questions posed by the PRB; and (iv) call 
witnesses who are reasonably available and willing to 
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provide information that is relevant and material to 
the standard set forth in section 2 of this order. 

(4) The Secretary of Defense, in coordination with 
other relevant Government agencies, shall compile and 
provide to the PRB all information in the detainee dis- 
position recommendations produced by the Task Force 
established under Executive Order 13492 that is relevant 
to the determination whether the standard in section 2 
of this order has been met and on which the Govern- 
ment seeks to rely for that determination. In addition, 
the Secretary of Defense, in coordination with other 
relevant Government agencies, shall compile any addi- 
tional information relevant to that determination, and 
on which the Government seeks to rely for that deter- 
mination, that has become available since the conclu- 
sion of the Executive Order 13492 review. All mitigating' 
information relevant to that determination must be 
provided to the PRB. 

(5) The information provided in subsection (a)(4) of 
this section shall be provided to the detainee's rep- 
resentative. In exceptional circumstances where it is 
necessary to protect national security, including intel- 
ligence sources and methods, the PRB may determine 
that the representative must receive a sufficient sub- 
stitute or summary, rather than the underlying infor- 
mation. If the detainee is represented by private coun- 
sel, the information provided in subsection (a)(4) of this 
section shall be provided to such counsel unless the 
Government determines that the need to protect na- 
tional security, including intelligence sources and 
methods, or law enforcement or privilege concerns, re- 
quires the Government to provide counsel with a suffi- 
cient substitute or summary of the information. A suf- 
ficient substitute or summary must provide a meaning- 
ful opportunity to assist the detainee during the review 
process. 

(6) The PRB shall conduct a hearing to consider the 
information described in subsection (a)(4) of this sec- 
tion, and other relevant information provided by the 
detainee or the detainee's representative or counsel, to 
determine whether the standard in section 2 of this 
order is met. The PRB shall consider the reliability of 
any information provided to it in making its deter- 
mination. 

(7) The PRB shall make a prompt determination, by 
consensus and in writing, as to whether the detainee's 
continued detention is warranted under the standard in 
section 2 of this order. If the PRB determines that the 
standard is not met, the PRB shall also recommend any 
conditions that relate to the detainee's transfer. The 
PRB shall provide a written summary of any final de- 
termination in unclassified form to the detainee, in a 
language the detainee understands, within 30 days of 
the determination when practicable. 

(8) The Secretary of Defense shall establish a sec- 
retariat to administer the PRB review and hearing 
process. The Director of National Intelligence shall as- 
sist in preparing the unclassified notice and the sub- 
stitutes or summaries described above. Other executive 
departments and agencies shall assist in the process of 
providing the PRB with information required for the 
review processes detailed in this order. 

(b) Subsequent Full Review. The continued detention of 
each detainee shall be subject to subsequent full re- 
views and hearings by the PRB on a triennial basis. 
Each subsequent review shall employ the procedures 
set forth in section 3(a) of this order. 

(c) File Reviews. The continued detention of each de- 
tainee shall also be subject to a file review every 6 
months in the intervening years between full reviews. 
This file review will be conducted by the PRB and shall 
consist of a review of any relevant new information re- 
lated to the detainee compiled by the Secretary of De- 
fense, in coordination with other relevant agencies, 
since the last review and, as appropriate, information 
considered during any prior PRB review. The detainee 
shall be permitted to make a written submission in 
connection with each file review. If, during the file re- 
view, a significant question is raised as to whether the 
detainee's continued detention is warranted under the 



standard in section 2 of this order, the PRB will 
promptly convene a full review pursuant to the stand- 
ards in section 3(a) of this order. 

(d) Review of PRB Determinations. The Review Com- 
mittee (Committee), as defined in section 9(d) of this 
order, shall conduct a review if (i) a member of the 
Committee seeks review of a PRB determination with- 
in 30 days of that determination; or (ii) consensus with- 
in the PRB cannot be reached. 

Sec. 4. Effect of Determination to Transfer, (a) If a final 
determination is made that a detainee does not meet 
the standard in section 2 of this order, the Secretaries 
of State and Defense shall be responsible for ensuring 
that vigorous efforts are undertaken to identify a suit- 
able transfer location for any such detainee, outside of 
the United States, consistent with the national secu- 
rity and foreign policy interests of the United States 
and the commitment set forth in section 2242(a) of the 
Foreign Affairs Reform and Restructuring Act of 1998 
(Public Law 105-277). 

(b) The Secretary of State, in consultation with the 
Secretary of Defense, shall be responsible for obtaining 
appropriate security and humane treatment assurances 
regarding any detainee to be transferred to another 
country, and for determining, after consultation with 
members of the Committee, that it is appropriate to 
proceed with the transfer. 

(c) The Secretary of State shall evaluate humane 
treatment assurances in all cases, consistent with the 
recommendations of the Special Task Force on Interro- 
gation and Transfer Policies established by Executive 
Order 13491 of January 22, 2009. 

Sec. 5. Annual Committee Review, (a) The Committee 
shall conduct an annual review of sufficiency and effi- 
cacy of transfer efforts, including: 

(1) the status of transfer efforts for any detainee who 
has been subject to the periodic review under section 3 
of this order, whose continued detention has been de- 
termined not to be warranted, and who has not been 
transferred more than 6 months after the date of such 
determination; 

(2) the status of transfer efforts for any detainee 
whose petition for a writ of habeas corpus has been 
granted by a U.S. Federal court with no pending appeal 
and who has not been transferred; 

(3) the status of transfer efforts for any detainee who 
has been designated for transfer or conditional deten- 
tion by the Executive Order 13492 review and who has 
not been transferred; and 

(4) the security and other conditions in the countries 
to which detainees might be transferred, including a re- 
view of any suspension of transfers to a particular 
country, in order to determine whether further steps to 
facilitate transfers are appropriate or to provide a rec- 
ommendation to the President regarding whether con- 
tinuation of any such suspension is warranted. 

(b) After completion of the initial reviews under sec- 
tion 3(a) of this order, and at least once every 4 years 
thereafter, the Committee shall review whether a con- 
tinued law of war detention policy remains consistent 
with the interests of the United States, including na- 
tional security interests. 

Sec. 6. Continuing Obligation of the Departments of Jus- 
tice and Defense to Assess Feasibility of Prosecution. As to 
each detainee whom the interagency review established 
by Executive Order 13492 has designated for continued 
law of war detention, the Attorney General and the 
Secretary of Defense shall continue to assess whether 
prosecution of the detainee is feasible and in the na- 
tional security interests of the United States, and shall 
refer detainees for prosecution, as appropriate. 

Sec. 7. Obligation of Other Departments and Agencies to 
Assist the Secretary of Defense. All departments, agen- 
cies, entities, and officers of the United States, to the 
maximum extent permitted by law, shall provide the 
Secretary of Defense such assistance as may be re- 
quested to implement this order. 

Sec. 8. Legality of Detention. The process established 
under this order does not address the legality of any de- 
tainee's law of war detention. If, at any time during the 
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periodic review process established in this order, mate- 
rial information calls into question the legality of de- 
tention, the matter will be referred immediately to the 
Secretary of Defense and the Attorney General for ap- 
propriate action. 

Sec. 9. Definitions, (a) "Law of War Detention" 
means: detention authorized by the Congress under the 
AUMF, as informed by the laws of war. 

(b) "Periodic Review Board" means: a board com- 
posed of senior officials tasked with fulfilling the func- 
tions described in section 3 of this order, one appointed 
by each of the following departments and offices: the 
Departments of State, Defense, Justice, and Homeland 
Security, as well as the Offices of the Director of Na- 
tional Intelligence and the Chairman of the Joint 
Chiefs of Staff. 

(c) "Conditional Detention" means: the status of 
those detainees designated by the Executive Order 13492 
review as eligible for transfer if one of the following 
conditions is satisfied: (1) the security situation im- 
proves in Yemen; (2) an appropriate rehabilitation pro- 
gram becomes available; or (3) an appropriate third- 
country resettlement option becomes available. 

(d) "Review Committee" means: a committee com- 
posed of the Secretary of State, the Secretary of De- 
fense, the Attorney General, the Secretary of Home- 
land Security, the Director of National Intelligence, 
and the Chairman of the Joint Chiefs of Staff. 

Sec. 10. General Provisions, (a) Nothing in this order 
shall prejudice the authority of the Secretary of De- 
fense or any other official to determine the disposition 
of any detainee not covered by this order. 

(b) This order shall be implemented subject to the 
availability of necessary appropriations and consistent 
with applicable law including: the Convention Against 
Torture; Common Article 3 of the Geneva Conventions; 
the Detainee Treatment Act of 2005; and other laws re- 
lating to the transfer, treatment, and interrogation of 
individuals detained in an armed conflict. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce- 
able at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

(d) Nothing in this order, and no determination made 
under this order, shall be construed as grounds for re- 
lease of detainees covered by this order into the United 
States. 

Barack Ob am a. 

§ 802. Art. 2. Persons subject to this chapter 

(a) The following persons are subject to this 
chapter: 

(1) Members of a regular component of the 
armed forces, including those awaiting dis- 
charge after expiration of their terms of en- 
listment; volunteers from the time of their 
muster or acceptance into the armed forces; 
inductees from the time of their actual induc- 
tion into the armed forces; and other persons 
lawfully called or ordered into, or to duty in 
or for training in, the armed forces, from the 
dates when they are required by the terms of 
the call or order to obey it. 

(2) Cadets, aviation cadets, and midshipmen. 

(3) Members of a reserve component while on 
inactive-duty training, but in the case of 
members of the Army National Guard of the 
United States or the Air National Guard of the 
United States only when in Federal service. 

(4) Retired members of a regular component 
of the armed forces who are entitled to pay. 

(5) Retired members of a reserve component 
who are receiving hospitalization from an 
armed force. 

(6) Members of the Fleet Reserve and Fleet 
Marine Corps Reserve. 



(7) Persons in custody of the armed forces 
serving a sentence imposed by a court-martial. 

(8) Members of the National Oceanic and At- 
mospheric Administration, Public Health 
Service, and other organizations, when as- 
signed to and serving with the armed forces. 

(9) Prisoners of war in custody of the armed 
forces. 

(10) In time of declared war or a contingency 
operation, persons serving with or accompany- 
ing an armed force in the field. 

(11) Subject to any treaty or agreement to 
which the United States is or may be a party 
or to any accepted rule of international law, 
persons serving with, employed by, or accom- 
panying the armed forces outside the United 
States and outside the Commonwealth of 
Puerto Rico, Guam, and the Virgin Islands. 

(12) Subject to any treaty or agreement to 
which the United States is or may be a party 
or to any accepted rule of international law, 
persons within an area leased by or otherwise 
reserved or acquired for the use of the United 
States which is under the control of the Sec- 
retary concerned and which is outside the 
United States and outside the Commonwealth 
of Puerto Rico, Guam, and the Virgin Islands. 

(13) Individuals belonging to one of the eight 
categories enumerated in Article 4 of the Con- 
vention Relative to the Treatment of Pris- 
oners of War, done at Geneva August 12, 1949 (6 
UST 3316), who violate the law of war. 

(b) The voluntary enlistment of any person 
who has the capacity to understand the signifi- 
cance of enlisting in the armed forces shall be 
valid for purposes of jurisdiction under sub- 
section (a) and a change of status from civilian 
to member of the armed forces shall be effective 
upon the taking of the oath of enlistment. 

(c) Notwithstanding any other provision of 
law, a person serving with an armed force who — 

(1) submitted voluntarily to military au- 
thority; 

(2) met the mental competency and mini- 
mum age qualifications of sections 504 and 505 
of this title at the time of voluntary submis- 
sion to military authority; 

(3) received military pay or allowances; and 

(4) performed military duties; 

is subject to this chapter until such person's ac- 
tive service has been terminated in accordance 
with law or regulations promulgated by the Sec- 
retary concerned. 

(d) (1) A member of a reserve component who is 
not on active duty and who is made the subject 
of proceedings under section 815 (article 15) or 
section 830 (article 30) with respect to an offense 
against this chapter may be ordered to active 
duty involuntarily for the purpose of— 

(A) investigation under section 832 of this 
title (article 32); 

(B) trial by court-martial; or 

(C) nonjudicial punishment under section 815 
of this title (article 15). 

(2) A member of a reserve component may not 
be ordered to active duty under paragraph (1) ex- 
cept with respect to an offense committed while 
the member was — 

(A) on active duty; or 

(B) on inactive-duty training, but in the case 
of members of the Army National Guard of the 
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United States or the Air National Guard of the 
United States only when in Federal service. 

(3) Authority to order a member to active duty 
under paragraph (1) shall be exercised under reg- 
ulations prescribed by the President. 

(4) A member may be ordered to active duty 
under paragraph (1) only by a person empowered 
to convene general courts-martial in a regular 
component of the armed forces. 

(5) A member ordered to active duty under 
paragraph (1), unless the order to active duty 
was approved by the Secretary concerned, may 
not — 

(A) be sentenced to confinement; or 

(B) be required to serve a punishment con- 
sisting of any restriction on liberty during a 
period other than a period of inactive-duty 
training or active duty (other than active duty 
ordered under paragraph (1)). 

(e) The provisions of this section are subject 
to section 876b(d)(2) of this title (article 
76b(d)(2)). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 37; Pub. L. 
86-70, §6(b), June 25, 1959, 73 Stat. 142; Pub. L. 

86- 624, §4(b), July 12, 1960, 74 Stat. 411; Pub. L. 

87- 651, title I, §104, Sept. 7, 1962, 76 Stat. 508; 
Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; 
Pub. L. 96-107, title VIII, § 801(a), Nov. 9, 1979, 93 
Stat. 810; Pub. L. 96-513, title V, §511(24), Dec. 12, 
1980, 94 Stat. 2922; Pub. L. 98-209, § 13(a), Dec. 6, 
1983, 97 Stat. 1408; Pub. L. 99-661, div. A, title 
VIII, § 804(a), Nov. 14, 1986, 100 Stat. 3906; Pub. L. 
100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 
1988, 102 Stat. 2059; Pub. L. 104-106, div. A, title 
XI, § 1133(b), Feb. 10, 1996, 110 Stat. 466; Pub. L. 
109-364, div. A, title V, §552, Oct. 17, 2006, 120 
Stat. 2217; Pub. L. 109-366, § 4(a)(1), Oct. 17, 2006, 
120 Stat. 2631; Pub. L. 111-84, div. A, title XVIII, 
§ 1803(a)(1), Oct. 28, 2009, 123 Stat. 2612.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


802 


50:552. 


May 5. 1950. ch. 169, §1 
(Art. 2), 64 Stat. 109. 





In clause (1), the words "Members of" are substituted 
for the words "All persons belonging- to". The words 
"all" and "the same" are omitted as surplusage. The 
word "when" Is inserted after the word "dates". 

In clauses (1) and (8), the words "of the United 
States" are omitted as surplusage. 

In clause (3), the words "Members of a reserve compo- 
nent" are substituted for the words "Reserve person- 
nel". The word "orders" in the last clause Is omitted as 
surplusage. 

In clause (4), the word "receive" is omitted as sur- 
plusage. 

In clauses (4) and (5), the word "members" Is sub- 
stituted for the word "personnel". 

In clause (8), the word "members" Is substituted for 
the word "personnel". 

In clauses (11) and (12), the word "outside" Is sub- 
stituted for the word "without" wherever It occurs. 
The words "the continental limits of" are omitted, 
since section 101(1) of this title defines the United 
States to include the States and the District of Colum- 
bia. The words "the provision of", "all", and "terri- 
tories" are omitted as surplusage. 

In clause (12), the words "Secretary concerned" are 
substituted for the words "Secretary of a Department". 



1962 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


802(11), 
(12). 


50:552(11) and (12). 


Aug. 1, 1956. oh. 852. §23. 
70 Stat. 911. 



The Act of August 1, 1956, was enacted during the 
pendency of the codification bill. 



Amendments 

2009— Subsec. (a)(13). Pub. L. 111-84 amended par. (13) 
generally. Prior to amendment, par. (13) read as fol- 
lows: "Lawful enemy combatants (as that term is de- 
fined In section 948a(2) of this title) who violate the law 
of war." 

2006— Subsec. (a)(10). Pub. L. 109-364 substituted "de- 
clared war or a contingency operation" for "war". 

Subsec. (a)(13). Pub. L. 109-366 added par. (13). 

1996— Subsec. (e). Pub. L. 104-106 added subsec. (e). 

1988— Subsec. (a)(ll), (12). Pub. L. 100-456 struck out 
"the Canal Zone," before "the Commonwealth". 

1986— Subsec. (a)(3). Pub. L. 99-661, § 804(a)(1), sub- 
stituted "on inactive-duty training, but in the case of 
members of the Army National Guard of the United 
States or the Air National Guard of the United States 
only when in Federal service" for "they are on inactive 
duty training authorized by written orders which are 
voluntarily accepted by them and which specify that 
they are subject to this chapter". 

Subsec. (d). Pub. L. 99-661, § 804(a)(2), added subsec. 
(d). 

1983— Subsec. (a)(ll), (12). Pub. L. 98-209, § 13(a)(1), 
substituted "outside the Canal Zone" for "outside the 
following: the Canal Zone" and inserted "the Common- 
wealth of" before "Puerto Rico". 

Subsec. (b). Pub. L. 98-209, §13(a)(2), struck out "of 
this section" after "subsection (a)". 

1980— Subsec. (a)(8). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 

1979 — Pub. L. 96-107 designated existing provisions as 
subsec. (a) and added subsecs. (b) and (c). 

1966— Pub. L. 89-718 substituted "Environmental 
Science Services Administration" for "Coast and Geo- 
detic Survey" in cl. (8). 

1962 — Pub. L. 87-651 inserted "Guam," after "Puerto 
Rico," in els. (11) and (12). 

1960— Pub. L. 86-624 struck out "the main group of the 
Hawaiian Islands," before "Puerto Rico" In els. (11) and 
(12). 

1959— Pub. L. 86-70 struck out "that part of Alaska 
east of longitude 172 degrees west," before "the Canal 
Zone" In els. (11) and (12). 

Effective Date of 1986 Amendment 

Section 804(e) of Pub. L. 99-661 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 803 of this title] shall apply 
only to an offense committed on or after the effective 
date of this title [see section 808 of Pub. L. 99-661, set 
out below]." 

Section 808 of Pub. L. 99-661 provided that: "Except as 
provided in sections 802(b), 805(c), and 807(b) [set out as 
notes under sections 850a, 843, and 806, respectively, of 
this title], this title and the amendments made by this 
title [enacting section 850a of this title, amending this 
section and sections 803, 806, 825, 843, 860, 936, and 937 of 
this title, and enacting provisions set out as notes 
under this section and sections 801, 806, 825, 843, 850a, 
and 860 of this title] shall take effect on the earlier of— 
"(1) the last day of the 120-day period beginning on 

the date of the enactment of this Act [Nov. 14, 1986]; 

or 

"(2) the date specified in an Executive order for 
such amendments to take effect." 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective Dec. 6, 1983, 
see section 12(a)(1) of Pub. L. 98-209, set out as a note 
under section 801 of this title. 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

All functions of Public Health Service, of the Surgeon 
General of the Public Health Service, and of all other 
officers and employees of the Public Health Service, 
and all functions of all agencies of or in the Public 
Health Service transferred to Secretary of Health, Edu- 
cation, and Welfare by 1966 Reorg. Plan No. 3, 31 F.R. 
8855, 80 Stat. 1610, effective June 25, 1966, set out in the 
Appendix to Title 5, Government Organization and Em- 
ployees. 

The Secretary of Health, Education, and Welfare was 
redesignated the Secretary of Health and Human Serv- 
ices by section 3508(b) of Title 20, Education. 

Applicability of Uniform Code of Military Justice 
to Members of the Armed Forces Ordered to 
Duty Overseas in Inactive Duty for Training 
Status 

Pub. L. 109-364, div. A, title V, §551, Oct. 17, 2006, 120 
Stat. 2217, provided that: "Not later than March 1, 2007, 
the Secretaries of the military departments shall pre- 
scribe regulations, or amend current regulations, in 
order to provide that members of the Armed Forces 
who are ordered to duty at locations overseas in an in- 
active duty for training status are subject to the juris- 
diction of the Uniform Code of Military Justice, pursu- 
ant to the provisions of section 802(a)(3) of title 10, 
United States Code (article 2(a)(3) of the Uniform Code 
of Military Justice), continuously from the commence- 
ment of execution of such orders to the conclusion of 
such orders." 

Advisory Committee on Criminal Law Jurisdiction 
Over Civilians Accompanying Armed Forces in 
Time of Armed Conflict 

Pub. L. 104-106, div. A, title XI, §1151, Feb. 10, 1996, 110 
Stat. 467, directed the Secretary of Defense and the At- 
torney General, not later than 45 days after Feb. 10, 
1996, to jointly appoint an advisory committee to re- 
view and make recommendations concerning the appro- 
priate forum for criminal jurisdiction over civilians ac- 
companying the Armed Forces outside the United 
States in time of armed conflict, directed the commit- 
tee to transmit to the Secretary of Defense and the At- 
torney General a report setting forth its findings and 
recommendations not later than Dec. 15, 1996, directed 
the Secretary of Defense and the Attorney General to 
jointly transmit the report of the committee to Con- 
gress not later than Jan. 15, 1997, and provided that the 
committee would terminate 30 days after the date on 
which the report had been submitted to Congress. 

Ex. Ord. No. 10631. Code of Conduct for Members of 
the Armed Forces 

Ex. Ord. No. 10631, Aug. 17, 1955, 20 F.R. 6057, as 
amended by Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R. 
16247; Ex. Ord. No. 12017, Nov. 3, 1977, 42 F.R. 57941; Ex. 
Ord. No. 12633, Mar. 28, 1988, 53 F.R. 10355; Ex. Ord. No. 
13286, §76, Feb. 28, 2003, 68 F.R. 106231, provided: 

By virtue of the authority vested in me as President 
of the United States, and as Commander in Chief of the 
armed forces of the United States, I hereby prescribe 
the Code of Conduct for Members of the Armed Forces 
of the United States which is attached to this order and 
hereby made a part thereof. 

All members of the Armed Forces of the United 
States are expected to measure up to the standards em- 



bodied in this Code of Conduct while in combat or in 
captivity. To ensure achievement of these standards, 
members of the armed forces liable to capture shall be 
provided with specific training and instruction de- 
signed to better equip them to counter and withstand 
all enemy efforts against them, and shall be fully in- 
structed as to the behavior and obligations expected of 
them during combat or captivity. 

The Secretary of Defense (and the Secretary of Home- 
land Security with respect to the Coast Guard except 
when it is serving as part of the Navy) shall take such 
action as is deemed necessary to implement this order 
and to disseminate and make the said Code known to 
all members of the armed forces of the United States. 

Code of Conduct for Members of the United States 
Armed Forces 

I 

I am an American, fighting in the forces which guard 
my country and our way of life. I am prepared to give 
my life in their defense. 

II 

I will never surrender of my own free will. If in com- 
mand, I will never surrender the members of my com- 
mand while they still have the means to resist. 

Ill 

If I am captured I will continue to resist by all means 
available. I will make every effort to escape and aid 
others to escape. I will accept neither parole nor spe- 
cial favors from the enemy. 

IV 

If I become a prisoner of war, I will keep faith with 
my fellow prisoners. I will give no information or take 
part in any action which might be harmful to my com- 
rades. If I am senior, I will take command. If not, I will 
obey the lawful orders of those appointed over me and 
will back them up in every way. 

V 

When questioned, should I become a prisoner of war, 
I am required to give name, rank, service number and 
date of birth. I will evade answering further questions 
to the utmost of my ability. I will make no oral or 
written statements disloyal to my country and its al- 
lies or harmful to their cause. 

VI 

I will never forget that I am an American, fighting 
for freedom, responsible for my actions, and dedicated 
to the principles which made my country free. I will 
trust in my God and in the United States of America. 

§ 803. Art. 3. Jurisdiction to try certain personnel 

(a) Subject to section 843 of this title (article 
43), a person who is in a status in which the per- 
son is subject to this chapter and who commit- 
ted an offense against this chapter while for- 
merly in a status in which the person was sub- 
ject to this chapter is not relieved from amena- 
bility to the jurisdiction of this chapter for that 
offense by reason of a termination of that per- 
son's former status. 

(b) Each person discharged from the armed 
forces who is later charged with having fraudu- 
lently obtained his discharge is, subject to sec- 
tion 843 of this title (article 43), subject to trial 
by court-martial on that charge and is after ap- 
prehension subject to this chapter while in the 
custody of the armed forces for that trial. Upon 
conviction of that charge he is subject to trial 
by court-martial for all offenses under this 
chapter committed before the fraudulent dis- 
charge. 
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(c) No person who has deserted from the armed 
forces may be relieved from amenability to the 
jurisdiction of this chapter by virtue of a sepa- 
ration from any later period of service. 

(d) A member of a reserve component who is 
subject to this chapter is not, by virtue of the 
termination of a period of active duty or inac- 
tive-duty training, relieved from amenability to 
the jurisdiction of this chapter for an offense 
against this chapter committed during such pe- 
riod of active duty or inactive-duty training. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 38; Pub. L. 
99-661, div. A, title VIII, § 804(b), Nov. 14, 1986, 100 
Stat. 3907; Pub. L. 102-484, div. A, title X, §1063, 
Oct. 23, 1992, 106 Stat. 2505.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


803(a) 


50:553(a). 


May 5, 1950. ch. 169, §1 


803(b) 


50:553(b). 


(Art. 3), 64 Stat. 109. 


803(c) 


50:553(c). 





In subsection (a), the words "the provisions of" are 
omitted as surplusage. The words "no * * * may" are 
substituted for the words "any * * * shall not". The 
word "for" is substituted for the word "of" before the 
words "five years". The words "of a State, a Territory, 
or" are substituted for the words "any State or Terri- 
tory thereof or of". The word "court-martial" is sub- 
stituted for the word "courts-martial". 

In subsection (b), the words "Bach person" are sub- 
stituted for the words "All persons". The words "who 
is later" are substituted for the word "subsequently". 
The words "his discharge is" are substituted for the 
words "said discharge shall * * * be". The words "the 
provisions of" are omitted as surplusage. The word "is" 
is substituted for the words "shall * * * be". The words 
"he is" are substituted for the words "they shall be". 
The word "before" is substituted for the words "prior 
to". 

In subsection (c), the words "No * * * may" are sub- 
stituted for the words "Any * * * shall not". The word 
"later" is substituted for the word "subsequent". 

Amendments 

1992 — Subsec. (a). Pub. L. 102-484 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "Subject to section 843 of this title (article 43), no 
person charged with having committed, while in a 
status in which he was subject to this chapter, an of- 
fense against this chapter, punishable by confinement 
for five years or more and for which the person cannot 
be tried in the courts of the United States or of a State, 
a Territory, or the District of Columbia, may be re- 
lieved from amenability to trial by court-martial by 
reason of the termination of that status." 

1986— Subsec. (d). Pub. L. 99-661 added subsec. (d). 

Effective Date of 1992 Amendment 

Section 1067 of Pub. L. 102-484 provided that: "The 
amendments made by sections 1063, 1064, 1065, and 1066 
[amending this section and sections 857, 863, 911, 918, 
and 920 of this title] shall take effect on the date of the 
enactment of this Act [Oct. 23, 1992] and shall apply 
with respect to offenses committed on or after that 
date." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable to offenses 
committed on or after the earlier of (1) the last day of 
the 120-day period beginning on Nov. 14, 1986; or (2) the 
date specified in an Executive order, see sections 804(e) 
and 808 of Pub. L. 99-661, set out as notes under section 
802 of this title. 



§804. Art. 4. Dismissed officer's right to trial by 
court-martial 

(a) If any commissioned officer, dismissed by 
order of the President, makes a written applica- 
tion for trial by court-martial, setting forth, 
under oath, that he has been wrongfully dis- 
missed, the President, as soon as practicable, 
shall convene a general court-martial to try 
that officer on the charges on which he was dis- 
missed. A court-martial so convened has juris- 
diction to try the dismissed officer on those 
charges, and he shall be considered to have 
waived the right to plead any statute of limita- 
tions applicable to any offense with which he is 
charged. The court-martial may, as part of its 
sentence, adjudge the affirmance of the dismis- 
sal, but if the court-martial acquits the accused 
or if the sentence adjudged, as finally approved 
or affirmed, does not include dismissal or death, 
the Secretary concerned shall substitute for the 
dismissal ordered by the President a form of dis- 
charge authorized for administrative issue. 

(b) If the President fails to convene a general 
court-martial within six months from the pres- 
entation of an application for trial under this 
article, the Secretary concerned shall substitute 
for the dismissal ordered by the President a 
form of discharge authorized for administrative 
issue. 

(c) If a discharge is substituted for a dismissal 
under this article, the President alone may re- 
appoint the officer to such commissioned grade 
and with such rank as, in the opinion of the 
President, that former officer would have at- 
tained had he not been dismissed. The re- 
appointment of such a former officer shall be 
without regard to the existence of a vacancy and 
shall affect the promotion status of other offi- 
cers only insofar as the President may direct. 
All time between the dismissal and the re- 
appointment shall be considered as actual serv- 
ice for all purposes, including the right to pay 
and allowances. 

(d) If an officer is discharged from any armed 
force by administrative action or is dropped 
from the rolls by order of the President, he has 
no right to trial under this article. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 38.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


804(a) 


50:554(a). 


May 5, 1950, ch. 169. §1 


804(b) 


50:554(b). 


(Art. 4), 64 Stat. 110. 


804(c) 


50:554(c). 




804(d) 


50:554(d). 





In subsection (a), the word "If" is substituted for the 
word "When". The word "commissioned" is inserted be- 
fore the word "officer". The word "considered" is sub- 
stituted for the word "held". 

In subsections (a) and (b), the words "Secretary con- 
cerned" are substituted for the words "Secretary of the 
Department". 

In subsection (c), the word "If" is substituted for the 
word "Where". The words "the authority of" are omit- 
ted as surplusage. The words "grade and with such 
rank" are substituted for the words "rank and prece- 
dence", since a person is appointed to a grade, not to 
a position of precedence, and the word "rank" is the ac- 
cepted military word denoting the general idea of prec- 
edence. The words "the existence of a" are substituted 
for the word "position" for clarity. The word "receive" 
is omitted as surplusage. 
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In subsection (d), the word "If" is substituted for the 
word "When". The words "he has no" are substituted 
for the words "there shall not be a". 

Delegation of Functions 

For delegation to Secretary of Homeland Security of 
certain authority vested in President by this section, 
see section 2 of Ex. Ord. No. 10637, Sept. 16, 1955, 20 F.R. 
7025, as amended, set out as a note under section 301 of 
Title 3, The President. 

§ 805. Art. 5. Territorial applicability of this chap- 
ter 

This chapter applies in all places. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 39.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


805 


50:555. 


May 5. 1950. ch. 169, §1 
(Art. 5), 64 Stat. 110. 





The word "applies" is substituted for the words 
"shall be applicable". 



§ 806. Art. 6. Judge advocates and legal officers 

(a) The assignment for duty of judge advocates 
of the Army, Navy, Air Force, and Coast Guard 
shall be made upon the recommendation of the 
Judge Advocate General of the armed force of 
which they are members. The assignment for 
duty of judge advocates of the Marine Corps 
shall be made by direction of the Commandant 
of the Marine Corps. The Judge Advocate Gen- 
eral or senior members of his staff shall make 
frequent inspections in the field in supervision 
of the administration of military justice. 

(b) Convening authorities shall at all times 
communicate directly with their staff judge ad- 
vocates or legal officers in matters relating to 
the administration of military justice; and the 
staff judge advocate or legal officer of any com- 
mand is entitled to communicate directly with 
the staff judge advocate or legal officer of a su- 
perior or subordinate command, or with the 
Judge Advocate General. 

(c) No person who has acted as member, mili- 
tary judge, trial counsel, assistant trial counsel, 
defense counsel, assistant defense counsel, or in- 
vestigating officer in any case may later act as 
a staff judge advocate or legal officer to any re- 
viewing authority upon the same case. 

(d) (1) A judge advocate who is assigned or de- 
tailed to perform the functions of a civil office 
in the Government of the United States under 
section 973(b)(2)(B) of this title may perform 
such duties as may be requested by the agency 
concerned, including representation of the 
United States in civil and criminal cases. 

(2) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, shall prescribe regulations pro- 
viding that reimbursement may be a condition 
of assistance by judge advocates assigned or de- 
tailed under section 973(b)(2)(B) of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 39; Pub. L. 
90-179, §1(3), Dec. 8, 1967, 81 Stat. 545; Pub. L. 
90-632, §2(2), Oct. 24, 1968, 82 Stat. 1335; Pub. L. 

98- 209, §2(b), Dec. 6, 1983, 97 Stat. 1393; Pub. L. 

99- 661, div. A, title VIII, § 807(a), Nov. 14, 1986, 100 



Stat. 3909; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


806(a) 


50:556(a). 


May 5, 1950, ch. 169. §1 


806(b) 


50:556(b). 


(Art. 6), 64 Stat. 110. 


806(c) 


50:556(c). 





In subsection (b), the word "entitled" is substituted 
for the word "authorized". 

In subsection (c), the words "may later" are sub- 
stituted for the words "shall subsequently". 

Amendments 

2002— Subsec. (d)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1986— Subsec. (d). Pub. L. 99-661 added subsec. (d). 

1983— Subsec. (a). Pub. L. 98-209 substituted "Air 
Force, and" for "and Air Force and law specialists of 
the". 

1968— Subsec. (c). Pub. L. 90-632 substituted "military 
judge" for "law officer". 

1967 — Subsec. (a). Pub. L. 90-179 substituted reference 
to judge advocates of the Navy for reference to law spe- 
cialists of the Navy and provided for the assignment of 
judge advocates of the Marine Corps. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1986 Amendment 

Section 807(b) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] — 

"(1) shall take effect on the date of the enactment 
of this Act [Nov. 14, 1986]; and 

"(2) may not be construed to invalidate an action 
taken by a judge advocate, pursuant to an assign- 
ment or detail under section 973(b)(2)(B) of title 10, 
United States Code, before the date of the enactment 
of this Act." 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§806a. Art. Ga. Investigation and disposition of 
matters pertaining to the fitness of military 
judges 

(a) The President shall prescribe procedures 
for the investigation and disposition of charges, 
allegations, or information pertaining to the fit- 
ness of a military judge or military appellate 
judge to perform the duties of the judge's posi- 
tion. To the extent practicable, the procedures 
shall be uniform for all armed forces. 

(b) The President shall transmit a copy of the 
procedures prescribed pursuant to this section 
to the Committee on Armed Services of the Sen- 
ate and the Committee on Armed Services of the 
House of Representatives. 

(Added Pub. L. 101-189, div. A, title XIII, §1303, 
Nov. 29, 1989, 103 Stat. 1576; amended Pub. L. 
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104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774.) 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (b). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

SUBCHAPTER II— APPREHENSION AND 
RESTRAINT 



Historical and Revision Notes 



Sec. 


Art. 




807. 


7. 


Apprehension. 


808. 


8. 


Apprehension of deserters. 


809. 


9. 


Imposition of restraint. 


810. 


10. 


Restraint of persons charged with of- 






fenses. 


811. 


11. 


Reports and receiving of prisoners. 


812. 


12. 


Confinement with enemy prisoners pro- 






hibited. 


813. 


13. 


Punishment prohibited before trial. 


814. 


14. 


Delivery of offenders to civil authorities. 



§ 807. Art. 7. Apprehension 

(a) Apprehension is the taking of a person into 
custody. 

(b) Any person authorized under regulations 
governing the armed forces to apprehend per- 
sons subject to this chapter or to trial there- 
under may do so upon reasonable belief that an 
offense has been committed and that the person 
apprehended committed it. 

(c) Commissioned officers, warrant officers, 
petty officers, and noncommissioned officers 
have authority to quell quarrels, frays, and dis- 
orders among persons subject to this chapter 
and to apprehend persons subject to this chapter 
who take part therein. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 39.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


807(a) 


50:561(a). 


May 5. 1950. ch. 169, §1 


807(b) 


50:561(b). 


(Art. 7), 64 Stat. 111. 


807(c) 


50:561(c). 





In subsection (a), the words "into custody" and "of a 
person" are transposed. 

In subsection (c), the words "All" and "shall" are 
omitted as surplusage. The word "Commissioned" is in- 
serted before the word "officers" for clarity. The word 
"therein" is substituted for the words "in the same". 



§ 808. Art. 8. Apprehension of deserters 

Any civil officer having authority to appre- 
hend offenders under the laws of the United 
States or of a State, Commonwealth, possession, 
or the District of Columbia may summarily ap- 
prehend a deserter from the armed forces and 
deliver him into the custody of those forces. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 40; Pub. L. 
109-163, div. A, title X, § 1057(a)(4), Jan. 6, 2006, 
119 Stat. 3440.) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


808 


50:562. 


May 5, 1950, ch. 169. §1 
(Art. 8), 64 Stat. 111. 





The word "may" is substituted for the words "It shall 
be lawful for * * * to". The words "a State, Territory, 
Commonwealth, or possession, or the District of Co- 
lumbia" are substituted for the words "any State, Dis- 
trict, Territory, or possession of the United States". 
The words "of the United States", before the words 
"and deliver", are omitted as surplusage. The words 
"those forces" are substituted for the words "the 
armed forces of the United States", after the words 
"custody of". 

Amendments 

2006— Pub. L. 109-163 substituted "Commonwealth, 
possession," for "Territory, Commonwealth, or posses- 
sion,". 

§ 809. Art. 9. Imposition of restraint 

(a) Arrest is the restraint of a person by an 
order, not imposed as a punishment for an of- 
fense, directing him to remain within certain 
specified limits. Confinement is the physical re- 
straint of a person. 

(b) An enlisted member may be ordered into 
arrest or confinement by any commissioned offi- 
cer by an order, oral or written, delivered in per- 
son or through other persons subject to this 
chapter. A commanding officer may authorize 
warrant officers, petty officers, or noncommis- 
sioned officers to order enlisted members of his 
command or subject to his authority into arrest 
or confinement. 

(c) A commissioned officer, a warrant officer, 
or a civilian subject to this chapter or to trial 
thereunder may be ordered into arrest or con- 
finement only by a commanding officer to whose 
authority he is subject, by an order, oral or 
written, delivered in person or by another com- 
missioned officer. The authority to order such 
persons into arrest or confinement may not be 
delegated. 

(d) No person may be ordered into arrest or 
confinement except for probable cause. 

(e) Nothing in this article limits the authority 
of persons authorized to apprehend offenders to 
secure the custody of an alleged offender until 
proper authority may be notified. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


809(a) 


50:563(a). 


May 5, 1950, ch. 169. §1 


809(b) 


50:563(b). 


(Art. 9), 64 Stat. 111. 


809(c) 


50:563(c). 




809(d) 


50:563(d). 




809(e) 


50:563(e). 





In subsection (b), the word "commissioned" is in- 
serted before the word "officer" for clarity. The words 
"member" and "members", respectively, are sub- 
stituted for the words "person" and "persons". 

In subsection (c), the words "A commissioned" are 
substituted for the word "An" for clarity. The word 
"commissioned" is inserted after the word "another" 
for clarity. 

In subsection (d), the word "may" is substituted for 
the word "shall". 

In subsection (e), the word "limits" is substituted for 
the words "shall be construed to limit". 
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§810. Art. 10. Restraint of persons charged with 
offenses 

Any person subject to this chapter charged 
with an offense under this chapter shall be or- 
dered into arrest or confinement, as circum- 
stances may require; but when charged only 
with an offense normally tried by a summary 
court-martial, he shall not ordinarily be placed 
in confinement. When any person subject to this 
chapter is placed in arrest or confinement prior 
to trial, immediate steps shall be taken to in- 
form him of the specific wrong of which he is ac- 
cused and to try him or to dismiss the charges 
and release him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


810 


50:564. 


May 5, 1950. ch. 169, §1 
(Art. 10), 64 Stat. 111. 





The word "he" is substituted for the words "such per- 
son". 



§811. Art. 11. Reports and receiving of prisoners 

(a) No provost marshal, commander of a 
guard, or master at arms may refuse to receive 
or keep any prisoner committed to his charge by 
a commissioned officer of the armed forces, 
when the committing officer furnishes a state- 
ment, signed by him, of the offense charged 
against the prisoner. 

(b) Every commander of a guard or master at 
arms to whose charge a prisoner is committed 
shall, within twenty-four hours after that com- 
mitment or as soon as he is relieved from guard, 
report to the commanding officer the name of 
the prisoner, the offense charged against him, 
and the name of the person who ordered or au- 
thorized the commitment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


811(a) 
811(b) 


50:565(a). 
50:565(b). 


May 5, 1950. ch. 169, §1 
(Art. 11), 64 Stat. 112. 



In subsection (a), the word "may" is substituted for 
the word "shall". The words "a commissioned" are sub- 
stituted for the word "an" for clarity. 



§812. Art. 12. Confinement with enemy prisoners 
prohibited 

No member of the armed forces may be placed 
in confinement in immediate association with 
enemy prisoners or other foreign nationals not 
members of the armed forces. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 41.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


812 


50:566. 


May 5, 1950. ch. 169, §1 
(Art. 12), 64 Stat. 112. 





The words "of the United States" are omitted as sur- 
plusage. The word "may" is substituted for the word 
"shall". 



§ 813. Art. 13. Punishment prohibited before trial 

No person, while being held for trial, may be 
subjected to punishment or penalty other than 
arrest or confinement upon the charges pending 
against him, nor shall the arrest or confinement 
imposed upon him be any more rigorous than 
the circumstances require to insure his pres- 
ence, but he may be subjected to minor punish- 
ment during that period for infractions of dis- 
cipline. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 41; Pub. L. 
97-81, §3, Nov. 20, 1981, 95 Stat. 1087.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


813 


50:567. 


May 5, 1950, ch. 169. §1 
(Art. 13), 64 Stat. 112. 





The words "the provisions of" are omitted as surplus- 
age. The word "results" is changed to the singular. The 
word "may" is substituted for the word "shall". 



Amendments 

1981 — Pub. L. 97-81 substituted "No person, while 
being held for trial, may be subjected" for "Subject to 
section 857 of this title (article 57), no person, while 
being held for trial or the result of trial, may be sub- 
jected". 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 to take effect at the end 
of the 60-day period beginning on Nov. 20, 1981, and to 
apply to each person held as the result of a court-mar- 
tial sentence announced on or after that date, see sec- 
tion 7(a) and (b)(2) of Pub. L. 97-81, set out as an Effec- 
tive Date note under section 706 of this title. 

§814. Art. 14. Delivery of offenders to civil au- 
thorities 

(a) Under such regulations as the Secretary 
concerned may prescribe, a member of the 
armed forces accused of an offense against civil 
authority may be delivered, upon request, to the 
civil authority for trial. 

(b) When delivery under this article is made to 
any civil authority of a person undergoing sen- 
tence of a court-martial, the delivery, if fol- 
lowed by conviction in a civil tribunal, inter- 
rupts the execution of the sentence of the court- 
martial, and the offender after having answered 
to the civil authorities for his offense shall, 
upon the request of competent military author- 
ity, be returned to military custody for the com- 
pletion of his sentence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 41.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


814(a) 
814(b) 


50:568(a). 
50:568(b). 


May 5, 1950, ch. 169. §1 
(Art. 14), 64 Stat. 112. 



In subsection (a), the words "Secretary concerned" 
are substituted for the words "Secretary of the Depart- 
ment". 

In subsection (b), the word "interrupts" is sub- 
stituted for the words "shall be held to interrupt". The 
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word "his" is substituted for the words "the said court- 
martial". 

Regulations for Delivery of Military Personnel 
to Civil Authorities When Charged With Certain 
Offenses 

Pub. L. 100-456, div. A, title VII, §721, Sept. 29, 1988, 
102 Stat. 2001, directed the Secretary of Defense to en- 
sure that the Secretaries of the military departments 
had issued uniform regulations pursuant to this section 
not later than 90 days after Sept. 29, 1988, and to trans- 
mit to committees of Congress a copy of such regula- 
tions and any recommendations for additional legisla- 
tion not later than 120 days after Sept. 29, 1988. 

SUBCHAPTER III— NON-JUDICIAL 
PUNISHMENT 

Sec. Art. 

815. 15. Commanding officer's non-judicial punish- 
ment. 

§815. Art. 15. Commanding officer's non-judicial 
punishment 

(a) Under such regulations as the President 
may prescribe, and under such additional regu- 
lations as may be prescribed by the Secretary 
concerned, limitations may be placed on the 
powers granted by this article with respect to 
the kind and amount of punishment authorized, 
the categories of commanding officers and war- 
rant officers exercising command authorized to 
exercise those powers, the applicability of this 
article to an accused who demands trial by 
court-martial, and the kinds of courts-martial 
to which the case may be referred upon such a 
demand. However, except in the case of a mem- 
ber attached to or embarked in a vessel, punish- 
ment may not be imposed upon any member of 
the armed forces under this article if the mem- 
ber has, before the imposition of such punish- 
ment, demanded trial by court-martial in lieu of 
such punishment. Under similar regulations, 
rules may be prescribed with respect to the sus- 
pension of punishments authorized hereunder. If 
authorized by regulations of the Secretary con- 
cerned, a commanding officer exercising general 
court-martial jurisdiction or an officer of gen- 
eral or flag rank in command may delegate his 
powers under this article to a principal assist- 
ant. 

(b) Subject to subsection (a), any commanding 
officer may, in addition to or in lieu of admoni- 
tion or reprimand, impose one or more of the 
following disciplinary punishments for minor of- 
fenses without the intervention of a court-mar- 
tial — 

(1) upon officers of his command — 

(A) restriction to certain specified limits, 
with or without suspension from duty, for 
not more than 30 consecutive days; 

(B) if imposed by an officer exercising gen- 
eral court-martial jurisdiction or an officer 
of general or flag rank in command — 

(i) arrest in quarters for not more than 
30 consecutive days; 

(ii) forfeiture of not more than one-half 
of one month's pay per month for two 
months; 

(iii) restriction to certain specified lim- 
its, with or without suspension from duty, 
for not more than 60 consecutive days; 



(iv) detention of not more than one-half 
of one month's pay per month for three 
months; 

(2) upon other personnel of his command — 

(A) if imposed upon a person attached to or 
embarked in a vessel, confinement on bread 
and water or diminished rations for not 
more than three consecutive days; 

(B) correctional custody for not more than 
seven consecutive days; 

(C) forfeiture of not more than seven days' 
pay; 

(D) reduction to the next inferior pay 
grade, if the grade from which demoted is 
within the promotion authority of the offi- 
cer imposing the reduction or any officer 
subordinate to the one who imposes the re- 
duction; 

(E) extra duties, including fatigue or other 
duties, for not more than 14 consecutive 
days; 

(F) restriction to certain specified limits, 
with or without suspension from duty, for 
not more than 14 consecutive days; 

(G) detention of not more than 14 days' 
pay; 

(H) if imposed by an officer of the grade of 
major or lieutenant commander, or above — 

(i) the punishment authorized under 
clause (A); 

(ii) correctional custody for not more 
than 30 consecutive days; 

(iii) forfeiture of not more than one-half 
of one month's pay per month for two 
months; 

(iv) reduction to the lowest or any inter- 
mediate pay grade, if the grade from which 
demoted is within the promotion authority 
of the officer imposing the reduction or 
any officer subordinate to the one who im- 
poses the reduction, but an enlisted mem- 
ber in a pay grade above E-4 may not be 
reduced more than two pay grades; 

(v) extra duties, including fatigue or 
other duties, for not more than 45 consecu- 
tive days; 

(vi) restrictions to certain specified lim- 
its, with or without suspension from duty, 
for not more than 60 consecutive days; 

(vii) detention of not more than one-half 
of one month's pay per month for three 
months. 

Detention of pay shall be for a stated period of 
not more than one year but if the offender's 
term of service expires earlier, the detention 
shall terminate upon that expiration. No two or 
more of the punishments of arrest in quarters, 
confinement on bread and water or diminished 
rations, correctional custody, extra duties, and 
restriction may be combined to run consecu- 
tively in the maximum amount imposable for 
each. Whenever any of those punishments are 
combined to run consecutively, there must be an 
apportionment. In addition, forfeiture of pay 
may not be combined with detention of pay 
without an apportionment. For the purposes of 
this subsection, "correctional custody" is the 
physical restraint of a person during duty or 
nonduty hours and may include extra duties, fa- 
tigue duties, or hard labor. If practicable, cor- 



§815 



TITLE 10— ARMED FORCES 



Page 414 



rectional custody will not be served in imme- 
diate association with persons awaiting trial or 
held in confinement pursuant to trial by court- 
martial. 

(c) An officer in charge may impose upon en- 
listed members assigned to the unit of which he 
is in charge such of the punishments authorized 
under subsection (b)(2)(A)-(G-) as the Secretary 
concerned may specifically prescribe by regula- 
tion. 

(d) The officer who imposes the punishment 
authorized in subsection (b), or his successor in 
command, may, at any time, suspend probation- 
ally any part or amount of the unexecuted pun- 
ishment imposed and may suspend probationally 
a reduction in grade or a forfeiture imposed 
under subsection (b), whether or not executed. 
In addition, he may, at any time, remit or miti- 
gate any part or amount of the unexecuted pun- 
ishment imposed and may set aside in whole or 
in part the punishment, whether executed or un- 
executed, and restore all rights, privileges, and 
property affected. He may also mitigate reduc- 
tion in grade to forfeiture or detention of pay. 
When mitigating — 

(1) arrest in quarters to restriction; 

(2) confinement on bread and water or di- 
minished rations to correctional custody; 

(3) correctional custody or confinement on 
bread and water or diminished rations to extra 
duties or restriction, or both; or 

(4) extra duties to restriction; 

the mitigated punishment shall not be for a 
greater period than the punishment mitigated. 
When mitigating forfeiture of pay to detention 
of pay, the amount of the detention shall not be 
greater than the amount of the forfeiture. When 
mitigating reduction in grade to forfeiture or 
detention of pay, the amount of the forfeiture or 
detention shall not be greater than the amount 
that could have been imposed initially under 
this article by the officer who imposed the pun- 
ishment mitigated. 

(e) A person punished under this article who 
considers his punishment unjust or dispropor- 
tionate to the offense may, through the proper 
channel, appeal to the next superior authority. 
The appeal shall be promptly forwarded and de- 
cided, but the person punished may in the mean- 
time be required to undergo the punishment ad- 
judged. The superior authority may exercise the 
same powers with respect to the punishment im- 
posed as may be exercised under subsection (d) 
by the officer who imposed the punishment. Be- 
fore acting on an appeal from a punishment of— 

(1) arrest in quarters for more than seven 
days; 

(2) correctional custody for more than seven 
days; 

(3) forfeiture of more than seven days' pay; 

(4) reduction of one or more pay grades from 
the fourth or a higher pay grade; 

(5) extra duties for more than 14 days; 

(6) restriction for more than 14 days; or 

(7) detention of more than 14 days' pay; 

the authority who is to act on the appeal shall 
refer the case to a judge advocate or a lawyer of 
the Department of Homeland Security for con- 
sideration and advice, and may so refer the case 
upon appeal from any punishment imposed 
under subsection (b). 



(f) The imposition and enforcement of discipli- 
nary punishment under this article for any act 
or omission is not a bar to trial by court-martial 
for a serious crime or offense growing out of the 
same act or omission, and not properly punish- 
able under this article; but the fact that a dis- 
ciplinary punishment has been enforced may be 
shown by the accused upon trial, and when so 
shown shall be considered in determining the 
measure of punishment to be adjudged in the 
event of a finding of guilty. 

(g) The Secretary concerned may, by regula- 
tion, prescribe the form of records to be kept of 
proceedings under this article and may also pre- 
scribe that certain categories of those proceed- 
ings shall be in writing. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 41; Pub. L. 
87-648, §1, Sept. 7, 1962, 76 Stat. 447; Pub. L. 
90-179, §1(4), Dec. 8, 1967, 81 Stat. 545; Pub. L. 
90-623, §2(4), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 
98-209, §§2(c), 13(b), Dec. 6, 1983, 97 Stat. 1393, 
1408; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


815(a) 


50:571(a). 


May 5, 1950, ch. 169. §1 


815(b) 


50:571(b). 


(Art. 15), 64 Stat. 112. 


815(c) 


50:571(0). 




815(d) 


50:571(d). 




815(e) 


50:571(e). 





In subsection (a), the words "not more than" are sub- 
stituted for the words "a period not to exceed", "not to 
exceed", and "a period not exceeding'". 

In subsection (a)(1), the words "and warrant officers" 
are omitted, since the word "officer", as defined in sec- 
tion 101(14) of this title, includes warrant officers. 

In clause (1)(C), the words "one month's pay" are sub- 
stituted for the words "his pay per month for a period 
not exceeding one month". 

In subsection (b), the words "Secretary concerned" 
are substituted for the words "Secretary of a Depart- 
ment". 

In subsection (c), the word "subsections" is sub- 
stituted for the word "subdivisions". The words "en- 
listed members" are substituted for the words "enlisted 
persons". 

In subsections (d) and (e), the words "authority of" 
are omitted as surplusage. 

In subsection (d), the word "considers" is substituted 
for the word "deems". The word "may" is substituted 
for the words "shall have power to * * * to". 

In subsection (e), the words "is not" are substituted 
for the words "shall not be". 

Amendments 

2002— Subsec. (e). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in con- 
cluding provisions. 

1983— Pub. L. 98-209, § 13(b)(1), substituted "non-judi- 
cial" for "nonjudicial" in section catchline. 

Subsec. (b). Pub. L. 98-209, § 13(b)(2)(A), struck out "of 
this section" after "subsection (a)" in provisions pre- 
ceding par. (1). 

Subsec. (b)(2)(H)(i). Pub. L. 98-209, § 13(b)(2)(B), sub- 
stituted "clause (A)" for "subsection (b)(2)(A)". 

Subsec. (e). Pub. L. 98-209, §2(c), substituted "or a 
lawyer of the" for "of the Army, Navy, Air Force, or 
Marine Corps, or a law specialist or lawyer of the Coast 
Guard or". 

1968— Subsec. (e). Pub. L. 90-623 substituted "or a law 
specialist or lawyer of the Coast Guard or Department 
of Transportation" for "or a law specialist or lawyer of 
the Marine Corps, Coast Guard, or Treasury Depart- 
ment". 
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1967— Subsec. (e). Pub. L. 90-179 Inserted reference to 
judge advocate of the Marine Corps and substituted ref- 
erence to judge advocate of the Navy for reference to 
law specialist of the Navy. 

1962 — Subsec. (a). Pub. L. 87-648 redesignated former 
subsec. (b) as (a), inserted references to such regula- 
tions as the President may prescribe, permitted limita- 
tions to be placed on the categories of warrant officers 
exercising command authorized to exercise powers 
under this article, and on the kinds of courts-martial 
to which a case may be referred upon demand therefor, 
promulgation of regulations prescribing rules with re- 
spect to the suspension of punishment authorized by 
this article, and the delegation of powers to a principal 
assistant by a commanding officer exercising general 
court-martial jurisdiction or an officer of general or 
flag rank in command, if so authorized by the Sec- 
retary's regulations, and prohibited, except for mem- 
bers attached to or embarked in a vessel, imposition of 
punishment under this article on any member of the 
armed forces who, before imposition of such punish- 
ment, demands trial by court-martial. Former subsec. 
(a) redesignated (b). 

Subsec. (b). Pub. L. 87-648 redesignated former subsec. 
(a) as (b), enlarged authority of commanding officers to 
impose punishment upon officers by increasing the 
number of days restriction from not more than 14 to 
not more than 30 days, and the number of months one- 
half of one month's pay may be ordered forfeited by an 
officer exercising general court-martial jurisdiction 
from one to two months, empowering officers exercis- 
ing general court-martial jurisdiction and officers of 
general or flag rank in command to impose arrest in 
quarters for not more than 30 consecutive days, restric- 
tion, with or without suspension from duty, for not 
more than 60 consecutive days, and detention of not 
more than one-half of one month's pay per month for 
three months, and officers of general or flag rank in 
command to order forfeiture of not more than one-half 
of one month's pay per month for two months, and the 
authority of commanding officers to impose punish- 
ment upon other personnel of his command to permit 
correctional custody for not more than seven consecu- 
tive days, forfeiture of not more than seven days' pay, 
and detention of not more than 14 days' pay, empow- 
ered officers of the grade of major or lieutenant com- 
mander, or above, to impose the punishments pre- 
scribed in clauses (i) to (vii) of subpar. (2) (H) upon per- 
sonnel of his command other than officers, changed 
provisions which permitted reduction to next inferior 
grade, if the grade from which demoted was established 
by the command or an equivalent or lower command to 
permit reduction to the next inferior pay grade, if the 
grade from which demoted is within the promotion au- 
thority of the officer imposing the reduction or any of- 
ficer subordinate to the one who imposes the reduction, 
and provisions which permitted extra duties for not 
more than two consecutive weeks, and not more than 
two hours per day, holidays included, to authorize 
extra duties, including fatigue or other duties, for not 
more than 14 consecutive days, inserted provisions lim- 
iting detention of pay for a stated period of not more 
than one year, prohibiting two or more of the punish- 
ments of arrest in quarters, confinement on bread and 
water or diminished rations, correctional custody, 
extra duties, and restriction to be combined to run con- 
secutively in the maximum amount imposable for each, 
combining of forfeiture of pay with detention without 
an apportionment, and service of correctional custody, 
if practicable, in immediate association with persons 
awaiting trial or held in confinement pursuant to 
court-martial, requiring apportionment of punishments 
combined to run consecutively, and in those cases 
where forfeiture of pay is combined with detention of 
pay, defining "correctional custody", and struck out 
provisions which permitted withholding of privileges of 
officers and other personnel for not more than two con- 
secutive weeks and which authorized confinement for 
not more than seven consecutive days if imposed upon 
a person attached to or embarked in a vessel. Former 
subsec. (b) redesignated (a). 



Subsec. (c). Pub. L. 87-648 substituted "under sub- 
section (b)(2)(A)-(G) as the Secretary concerned may 
specifically prescribe by regulation" for "to be imposed 
by commanding officers as the Secretary concerned 
may by regulation specifically prescribe, as provided in 
subsections (a) and (b)," and deleted "for minor of- 
fenses" after "an officer in charge may". 

Subsecs. (d), (e). Pub. L. 87-648 added subsec. (d), re- 
designated former subsec. (d) as (e), inserted provisions 
requiring the authority who is to act on an appeal from 
any of the seven enumerated punishments to refer the 
case to a judge advocate of the Army or Air Force, a 
law specialist of the Navy, or a law specialist or lawyer 
of the Marine Corps, Coast Guard, or Treasury Depart- 
ment for advice, and authorizing such referral of any 
case on appeal from punishments under subsec. (b) of 
this section, and substituted "The superior authority 
may exercise the same powers with respect to the pun- 
ishment imposed as may be exercised under subsection 
(d) by the officer who imposed the punishment" for 
"The officer who imposes the punishment, his successor 
in command, and superior authority may suspend, set 
aside, or remit any part or amount of the punishment, 
and restore all rights, privileges, and property af- 
fected." Former subsec. (e) redesignated (f). 

Subsecs. (f), (g). Pub. L. 87-648 redesignated former 
subsec. (e) as (f) and added subsec. (g). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 13(b) of Pub. L. 98-209 effec- 
tive Dec. 6, 1983, and amendment by section 2(c) of Pub. 
L. 98-209 effective first day of eighth calendar month 
beginning after Dec. 6, 1983, see section 12(a)(1) of Pub. 
L. 98-209, set out as a note under section 801 of this 
title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Effective Date of 1962 Amendment 

Section 2 of Pub. L. 87-648 provided that: "This Act 
[amending this section] becomes effective on the first 
day of the fifth month following the month in which it 
is enacted [September 1962]." 

SUBCHAPTER IV— COURT-MARTIAL 
JURISDICTION 

Sec. Art. 

816. 16. Courts-martial classified. 

817. 17. Jurisdiction of courts-martial in general. 

818. 18. Jurisdiction of general courts-martial. 

819. 19. Jurisdiction of special courts-martial. 

820. 20. Jurisdiction of summary courts-martial. 

821. 21. Jurisdiction of courts-martial not exclu- 



§ 816. Art. 16. Courts-martial classified 

The three kinds of courts-martial in each of 
the armed forces are — 

(1) general courts-martial, consisting of— 

(A) a military judge and not less than five 
members or, in a case in which the accused 
may be sentenced to a penalty of death, the 
number of members determined under sec- 
tion 825a of this title (article 25a); or 

(B) only a military judge, if before the 
court is assembled the accused, knowing the 
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identity of the military judge and after con- 
sultation with defense counsel, requests 
orally on the record or in writing a court 
composed only of a military judge and the 
military judge approves; 

(2) special courts-martial, consisting of — 

(A) not less than three members; or 

(B) a military judge and not less than 
three members; or 

(C) only a military judge, if one has been 
detailed to the court, and the accused under 
the same conditions as those prescribed in 
clause (1)(B) so requests; and 

(3) summary courts-martial, consisting of 
one commissioned officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 42; Pub. L. 
90-632, §2(3), Oct. 24, 1968, 82 Stat. 1335; Pub. L. 
98-209, §3(a), Dec. 6, 1983, 97 Stat. 1394; Pub. L. 
107-107, div. A, title V, § 582(a), Dec. 28, 2001, 115 
Stat. 1124.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


816 


50:576. 


May 5. 1950. ch. 169, §1 
(Art. 16), 64 Stat. 113. 





The word "The" is substituted for the words "There 
shall be". The word "are" is substituted for the word 
"namely". The words "not less than five members" are 
substituted for the words "any number of members not 
less than five". The words "not less than three mem- 
bers" are substituted for the words "any number of 
members not less than three". The word "commis- 
sioned" is inserted before the word "officer" in clause 
(3) for clarity. 

Amendments 

2001— Par. (1)(A). Pub. L. 107-107 inserted "or, in a 
case in which the accused may be sentenced to a pen- 
alty of death, the number of members determined 
under section 825a of this title (article 25a)" after "five 
members". 

1983— Par. (1)(B). Pub. L. 98-209 substituted "orally on 
the record or in writing'" for "in writing'". 

1968 — Pub. L. 90-632 provided that a general or special 
court-martial shall consist of only a military judge if 
the accused, before the court is assembled, so requests 
in writing and the military judge approves, with the 
added requirements that the accused know the identity 
of the military judge and have the advice of counsel, 
and that the election be available in the case of a spe- 
cial court-martial only if a military judge has been de- 
tailed to the court. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 582(d), Dec. 28, 2001, 
115 Stat. 1125, provided that: "The amendments made 
by this section [enacting section 825a of this title and 
amending this section and section 829 of this title] shall 
apply with respect to offenses committed after Decem- 
ber 31, 2002." 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 

tenth month following October 1968, see section 4 of 

Pub. L. 90-632, set out as a note under section 801 of 
this title. 



§817. Art. 17. Jurisdiction of courts-martial in 
general 

(a) Each armed force has court-martial juris- 
diction over all persons subject to this chapter. 
The exercise of jurisdiction by one armed force 
over personnel of another armed force shall be 
in accordance with regulations prescribed by the 
President. 

(b) In all cases, departmental review after that 
by the officer with authority to convene a gen- 
eral court-martial for the command which held 
the trial, where that review is required under 
this chapter, shall be carried out by the depart- 
ment that includes the armed force of which the 
accused is a member. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 43.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


817(a) 
817(b) 


50:577(a). 
50:577(b). 


May 5, 1950, ch. 169. §1 
(Art. 17), 64 Stat. 114. 



In subsection (a), the word "has" is substituted for 
the words "shall have". 

In subsection (b), the word "after" is substituted for 
the words "subsequent to". The words "the provisions 
of" are omitted as surplusage. The words "department 
that includes the" are inserted before the words 
"armed force", since the review is carried out by the 
department and not by the armed force. 

§818. Art. 18. Jurisdiction of general courts-mar- 
tial 

Subject to section 817 of this title (article 17), 
general courts-martial have jurisdiction to try 
persons subject to this chapter for any offense 
made punishable by this chapter and may, under 
such limitations as the President may prescribe, 
adjudge any punishment not forbidden by this 
chapter, including the penalty of death when 
specifically authorized by this chapter. General 
courts-martial also have jurisdiction to try any 
person who by the law of war is subject to trial 
by a military tribunal and may adjudge any 
punishment permitted by the law of war. How- 
ever, a general court-martial of the kind speci- 
fied in section 816(1)(B) of this title (article 
16(1)(B)) shall not have jurisdiction to try any 
person for any offense for which the death pen- 
alty may be adjudged unless the case has been 
previously referred to trial as a noncapital case. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Pub. L. 
90-632, §2(4), Oct. 24, 1968, 82 Stat. 1335.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


818 


50:578. 


May 5, 1950, ch. 169. §1 
(Art. 18), 64 Stat. 114. 





The word "shall" is omitted as surplusage wherever 
it occurs. 



Amendments 

1968 — Pub. L. 90-632 provided that a general court- 
martial consisting of only a military judge has no ju- 
risdiction in cases in which the death penalty may be 
adjudged unless the case has been previously referred 
to trial as a noncapital case. 
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Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§819. Art. 19. Jurisdiction of special courts-mar- 
tial 

Subject to section 817 of this title (article 17), 
special courts-martial have jurisdiction to try 
persons subject to this chapter for any non- 
capital offense made punishable by this chapter 
and, under such regulations as the President 
may prescribe, for capital offenses. Special 
courts-martial may, under such limitations as 
the President may prescribe, adjudge any pun- 
ishment not forbidden by this chapter except 
death, dishonorable discharge, dismissal, con- 
finement for more than one year, hard labor 
without confinement for more than three 
months, forfeiture of pay exceeding two-thirds 
pay per month, or forfeiture of pay for more 
than one year. A bad-conduct discharge, confine- 
ment for more than six months, or forfeiture of 
pay for more than six months may not be ad- 
judged unless a complete record of the proceed- 
ings and testimony has been made, counsel hav- 
ing the qualifications prescribed under section 
827(b) of this title (article 27(b)) was detailed to 
represent the accused, and a military judge was 
detailed to the trial, except in any case in which 
a military judge could not be detailed to the 
trial because of physical conditions or military 
exigencies. In any such case in which a military 
judge was not detailed to the trial, the conven- 
ing authority shall make a detailed written 
statement, to be appended to the record, stating 
the reason or reasons a military judge could not 
be detailed. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Pub. L. 
90-632, §2(5), Oct. 24, 1968, 82 Stat. 1335; Pub. L. 
106-65, div. A, title V, § 577(a), Oct. 5, 1999, 113 
Stat. 625; Pub. L. 107-107, div. A, title X, 
§ 1048(g)(4), Dec. 28, 2001, 115 Stat. 1228.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


819 


50:579. 


May 5, 1950, oh. 169, §1 
(Art. 19), 64 Stat. 114. 





The word "shall" in the first sentence is omitted as 
surplusage. The words "for more than" are substituted 
for the words "in excess of". The words "more than" 
are substituted for the words "a period exceeding". The 
word "may" is substituted for the word "shall" in the 
last sentence. 

Amendments 

2001— Pub. L. 107-107, § 1048(g)(4), amended directory 
language of Pub. L. 106-65, § 577(a)(2). See 1999 Amend- 
ment note below. 

1999— Pub. L. 106-65, § 577(a)(2), as amended by Pub. L. 
107-107, § 1048(g)(4), inserted ", confinement for more 
than six months, or forfeiture of pay for more than six 
months" after "A bad-conduct discharge" in third sen- 
tence. 

Pub. L. 106-65, §577(a)(l), substituted "one year" for 
"six months" in two places in second sentence. 

1968— Pub. L. 90-632 provided that before a bad-con- 
duct discharge may be adjudged by a special court-mar- 
tial the accused must be detailed counsel who is legally 
qualified under the Code and a military judge must be 



detailed to the trial, with a detailed written statement 
appended to the record if a military judge was not de- 
tailed to the trial, because of physical conditions and 
military exigencies, stating the reasons that a military 
judge could not be so detailed. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title X, § 1048(g), Dec. 28, 2001, 
115 Stat. 1228, provided that the amendment made by 
section 1048(g)(4) is effective as of Oct. 5, 1999, and as if 
included in Pub. L. 106-65 as enacted. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 577(b), Oct. 5, 1999, 113 
Stat. 625, provided that: "The amendments made by 
subsection (a) [amending this section] shall take effect 
on the first day of the sixth month beginning after the 
date of the enactment of this Act [Oct. 5, 1999] and shall 
apply with respect to charges referred on or after that 
effective date to trial by special courts-martial." 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§820. Art. 20. Jurisdiction of summary courts- 
martial 

Subject to section 817 of this title (article 17), 
summary courts-martial have jurisdiction to try 
persons subject to this chapter, except officers, 
cadets, aviation cadets, and midshipmen, for 
any noncapital offense made punishable by this 
chapter. No person with respect to whom sum- 
mary courts-martial have jurisdiction may be 
brought to trial before a summary court-martial 
if he objects thereto. If objection to trial by 
summary court-martial is made by an accused, 
trial may be ordered by special or general court- 
martial as may be appropriate. Summary 
courts-martial may, under such limitations as 
the President may prescribe, adjudge any pun- 
ishment not forbidden by this chapter except 
death, dismissal, dishonorable or bad-conduct 
discharge, confinement for more than one 
month, hard-labor without confinement for 
more than 45 days, restriction to specified limits 
for more than two months, or forfeiture of more 
than two-thirds of one month's pay. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Pub. L. 
90-632, §2(6), Oct. 24, 1968, 82 Stat. 1336.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


820 


50:580. 


May 5, 1950, ch. 169. §1 
(Art. 20), 64 Stat. 114. 





The word "shall" in the first sentence is omitted as 
surplusage. The word "may" is substituted for the word 
"shall" in the second sentence. The words "the provi- 
sions of" are omitted as surplusage. The word "If" is 
substituted for the word "Where". The words "for more 
than" are substituted for the words "in excess of". The 
words "more than" are substituted for the words "pay 
in excess of". 

Amendments 

1968 — Pub. L. 90-632 substituted provisions prohibiting 
trial by summary court-martial in all cases if the per- 
son objects thereto for provisions allowing such trial 
over the person's objection if he has previously been of- 
fered and has refused article 15 punishment. 
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Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§821. Art. 21. Jurisdiction of courts-martial not 
exclusive 

The provisions of this chapter conferring' juris- 
diction upon courts-martial do not deprive mili- 
tary commissions, provost courts, or other mili- 
tary tribunals of concurrent jurisdiction with 
respect to offenders or offenses that by statute 
or by the law of war may be tried by military 
commissions, provost courts, or other military 
tribunals. This section does not apply to a mili- 
tary commission established under chapter 47A 
of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 44; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


821 


50:581. 


May 5, 1950, oh. 169, §1 
(Art. 21), 64 Stat. 115. 





The words "do not deprive" are substituted for the 
words "shall not be construed as depriving". The words 
"with respect to" are substituted for the words "in re- 
spect of". 

Amendments 
2006— Pub. L. 109-366 inserted last sentence. 

SUBCHAPTER V— COMPOSITION OF 
COURTS-MARTIAL 



Sec. 


Art. 




822. 


22. 


Who may convene general courts-martial. 


823. 


23. 


Who may convene special courts-martial. 


824. 


24. 


Who may convene summary courts-mar- 






tial. 


825. 


25. 


Who may serve on courts-martial. 


825a. 


25a. 


Number of members in capital cases. 


826. 


26. 


Military judge of a general or special 






court-martial. 


827. 


27. 


Detail of trial counsel and defense coun- 






sel. 


828. 


28. 


Detail or employment of reporters and in- 






terpreters. 


829. 


29. 


Absent and additional members. 



Amendments 

2001— Pub. L. 107-107, div. A, title V, § 582(b)(2), Dec. 
28, 2001, 115 Stat. 1124, added item 825a. 

1968— Pub. L. 90-632, §2(8), Oct. 24, 1968, 82 Stat. 1336, 
substituted "Military judge of a general or special 
court-martial" for "Law officer of a general court-mar- 
tial" in item 826. 

§822. Art. 22. Who may convene general courts- 
martial 

(a) General courts-martial may be convened 

by— 

(1) the President of the United States; 

(2) the Secretary of Defense; 

(3) the commanding officer of a unified or 
specified combatant command; 

(4) the Secretary concerned; 

(5) the commanding officer of an Army 
Group, an Army, an Army Corps, a division, a 
separate brigade, or a corresponding unit of 
the Army or Marine Corps; 



(6) the commander in chief of a fleet; the 
commanding officer of a naval station or larg- 
er shore activity of the Navy beyond the 
United States; 

(7) the commanding officer of an air com- 
mand, an air force, an air division, or a sepa- 
rate wing of the Air Force or Marine Corps; 

(8) any other commanding officer designated 
by the Secretary concerned; or 

(9) any other commanding officer in any of 
the armed forces when empowered by the 
President. 

(b) If any such commanding officer is an ac- 
cuser, the court shall be convened by superior 
competent authority, and may in any case be 
convened by such authority if considered desir- 
able by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 44; Pub. L. 
99-433, title II, § 211(b), Oct. 1, 1986, 100 Stat. 1017; 
Pub. L. 109-163, div. A, title X, § 1057(a)(2), Jan. 6, 
2006, 119 Stat. 3440.) 

HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


822(a) 
822(b) 


50:586(a). 
50:586(b). 


May 5, 1950, ch. 169. §1 
(Art. 22), 64 Stat. 115. 



Subsection (a)(2) is substituted for the words "the 
Secretary of a Department". 

In subsection (a)(4), the words "continental limits of 
the" are omitted, since section 101(1) of this title de- 
fines the United States to include the States and the 
District of Columbia. 

In subsection (a)(6), the words "any other command- 
ing officer" are substituted for the words "such other 
commanding officers as may be". 

In subsection (b), the word "If" is substituted for the 
word "When". The words "if considered" are sub- 
stituted for the words "when deemed". 

Amendments 

2006— Subsec. (a)(5). Pub. L. 109-163 struck out "a Ter- 
ritorial Department," before "an Army Group". 

1986— Subsec. (a)(2) to (9). Pub. L. 99-433 added pars. 
(2) and (3) and redesignated existing pars. (2) to (7) as 
(4) to (9), respectively. 

§823. Art. 23. Who may convene special courts- 
martial 

(a) Special courts-martial may be convened 

by- 

(1) any person who may convene a general 
court-martial; 

(2) the commanding officer of a district, gar- 
rison, fort, camp, station, Air Force base, aux- 
iliary air field, or other place where members 
of the Army or the Air Force are on duty; 

(3) the commanding officer of a brigade, regi- 
ment, detached battalion, or corresponding 
unit of the Army; 

(4) the commanding officer of a wing, group, 
or separate squadron of the Air Force; 

(5) the commanding officer of any naval or 
Coast Guard vessel, shipyard, base, or station; 
the commanding officer of any Marine brigade, 
regiment, detached battalion, or correspond- 
ing unit; the commanding officer of any Ma- 
rine barracks, wing, group, separate squadron, 
station, base, auxiliary air field, or other place 
where members of the Marine Corps are on 
duty; 
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(6) the commanding' officer of any separate 
or detached command or group of detached 
units of any of the armed forces placed under 
a single commander for this purpose; or 

(7) the commanding officer or officer in 
charge of any other command when empow- 
ered by the Secretary concerned. 

(b) If any such officer is an accuser, the court 
shall be convened by superior competent author- 
ity, and may in any case be convened by such 
authority if considered advisable by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 44.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


823(a) 
823(b) 


50:587(a). 
50:587(b). 


May 5, 1950, oh. 169, §1 
(Art. 23), 64 Stat. 115. 



In subsection (a)(7), the words "Secretary concerned" 
are substituted for the words "Secretary of a Depart- 
ment". 

In subsection (b), the word "If" is substituted for the 
word "When". The words "if considered" are sub- 
stituted for the words "when deemed". 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 824. Art. 24. Who may convene summary courts- 
martial 

(a) Summary courts-martial may be convened 

by— 

(1) any person who may convene a general or 
special court-martial; 

(2) the commanding officer of a detached 
company, or other detachment of the Army; 

(3) the commanding officer of a detached 
squadron or other detachment of the Air 
Force; or 

(4) the commanding officer or officer in 
charge of any other command when empow- 
ered by the Secretary concerned. 

(b) When only one commissioned officer is 
present with a command or detachment he shall 
be the summary court-martial of that command 
or detachment and shall hear and determine all 
summary court-martial cases brought before 
him. Summary courts-martial may, however, be 
convened in any case by superior competent au- 
thority when considered desirable by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 45.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


824(a) 
824(b) 


50:588(a). 
50:588(b). 


May 5. 1950. ch. 169, §1 
(Art. 24), 64 Stat. 116. 



In subsection (a)(4), the words "Secretary concerned" 
are substituted for the words "Secretary of a Depart- 
ment". 

In subsection (b), the words "only one commissioned" 
are substituted for the words "but one" for clarity. The 



word "considered" is substituted for the word 
"deemed". 

§ 825. Art. 25. Who may serve on courts-martial 

(a) Any commissioned officer on active duty is 
eligible to serve on all courts-martial for the 
trial of any person who may lawfully be brought 
before such courts for trial. 

(b) Any warrant officer on active duty is eligi- 
ble to serve on general and special courts-mar- 
tial for the trial of any person, other than a 
commissioned officer, who may lawfully be 
brought before such courts for trial. 

(c) (1) Any enlisted member of an armed force 
on active duty who is not a member of the same 
unit as the accused is eligible to serve on gen- 
eral and special courts-martial for the trial of 
any enlisted member of an armed force who may 
lawfully be brought before such courts for trial, 
but he shall serve as a member of a court only 
if, before the conclusion of a session called by 
the military judge under section 839(a) of this 
title (article 39(a)) prior to trial or, in the ab- 
sence of such a session, before the court is as- 
sembled for the trial of the accused, the accused 
personally has requested orally on the record or 
in writing that enlisted members serve on it. 
After such a request, the accused may not be 
tried by a general or special court-martial the 
membership of which does not include enlisted 
members in a number comprising at least, one- 
third of the total membership of the court, un- 
less eligible enlisted members cannot be ob- 
tained on account of physical conditions or mili- 
tary exigencies. If such members cannot be ob- 
tained, the court may be assembled and the trial 
held without them, but the convening authority 
shall make a detailed written statement, to be 
appended to the record, stating why they could 
not be obtained. 

(2) In this article, "unit" means any regularly 
organized body as defined by the Secretary con- 
cerned, but in no case may it be a body larger 
than a company, squadron, ship's crew, or body 
corresponding to one of them. 

(d) (1) When it can be avoided, no member of an 
armed force may be tried by a court-martial any 
member of which is junior to him in rank or 
grade. 

(2) When convening a court-martial, the con- 
vening authority shall detail as members there- 
of such members of the armed forces as, in his 
opinion, are best qualified for the duty by rea- 
son of age, education, training, experience, 
length of service, and judicial temperament. No 
member of an armed force is eligible to serve as 
a member of a general or special court-martial 
when he is the accuser or a witness for the pros- 
ecution or has acted as investigating officer or 
as counsel in the same case. 

(e) Before a court-martial is assembled for the 
trial of the convening authority may ex- 
cuse a member of the court from participating 
in the case. Under such regulations as the Sec- 
retary concerned may prescribe, the convening 
authority may delegate his authority under this 
subsection to his staff judge advocate or legal 
officer or to any other principal assistant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 45; Pub. L. 
90-632, §2(7), Oct. 24, 1968, 82 Stat. 1336; Pub. L. 
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98-209, §§3(b), 13(c), Deo. 6, 1983, 97 Stat. 1394, 
1408; Pub. L. 99-661, div. A, title VIII, § 803(a), 
Nov. 14, 1986, 100 Stat. 3906.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


825(a) 


50:589(a). 


May 5. 1950. ch. 169, §1 


825(b) 


50:589(b). 


(Art. 25), 64 Stat. 116. 


825(c) 


50:589(c). 




825(d) 


50:589(d). 





In subsection (a), the word "commissioned" is in- 
serted before the word "officer" for clarity. The word 
"is" is substituted for the words "shall be". 

In subsections (a), (b), and (c)(1), the words "with the 
armed forces" are omitted as surplusage. 

In subsection (b), the word "is" is substituted for the 
words "shall be". The words "a commissioned" are sub- 
stituted for the word "an" for clarity. 

In subsection (c), the words "member" and "mem- 
bers", respectively are substituted for the words "per- 
son" and "persons". The words "of an armed force" are 
inserted for clarity. 

In subsection (c)(1), the word "is" is substituted for 
the words "shall be". The word "before" is substituted 
for the words "prior to". The words "the accused may 
not" are substituted for the words "no enlisted person 
shall", for clarity. The word "If" is substituted for the 
word "Where". 

In subsection (c)(2), the word "means" is substituted 
for the words "shall mean". The words "Secretary con- 
cerned" are substituted for the words "Secretary of the 
Department". The word "may" is substituted for the 
word "shall". The word "than", before the words "a 
body", is omitted as surplusage. 

In subsection (d)(1), the word "may" is substituted 
for the word "shall". The word "member" is sub- 
stituted for the word "person". 

In subsection (d)(2), the word "is" is substituted for 
the words "shall be". The word "detail" is substituted 
for the word "appoint", since the filling of the position 
involved is not appointment to an office in the con- 
stitutional sense. The words "member of an armed 
force" and "members of the armed forces", respec- 
tively, are substituted for the words "person" and "per- 
sons". 

Amendments 

1986— Subsec. (c)(1). Pub. L. 99-661 substituted "has 
requested orally on the record or in writing" for "has 
requested in writing". 

1983— Subsec. (c)(2). Pub. L. 98-209, § 13(c), struck out 
"the word" before " 'unit' ". 

Subsec. (e). Pub. L. 98-209, §3(b), added subsec. (e). 

1968— Subsec. (c)(1). Pub. L. 90-632 inserted require- 
ment that an accused's request for inclusion of enlisted 
members on his court-martial be made before conclu- 
sion of a pre-trial session called by the military judge 
under section 839(a) or before the court is assembled for 
his trial and substituted "assembled" for "convened" 
to describe the calling together of the court for the 
trial in provision allowing such calling together with- 
out requested enlisted members if such members can- 
not be obtained. 

Effective Date of 1986 Amendment 

Section 803(b) of title VIII of Pub. L. 99-661 provided 
that: "The amendment made by subsection (a) [amend- 
ing this section] shall apply only to a case in which ar- 
raignment is completed on or after the effective date of 
this title." 

Title VIII of Pub. L. 99-661 effective the earlier of (1) 
the last day of the 120-day period beginning on Nov. 14, 
1986; or (2) the date specified in an Executive order for 
such amendment to take effect, see section 808 of Pub. 
L. 99-661, set out as a note under section 802 of this 
title. 



Effective Date of 1983 Amendment 

Amendment by section 13(c) of Pub. L. 98-209 effective 
Dec. 6, 1983, and amendment by section 3(b) of Pub. L. 
98-209 effective first day of eighth calendar month be- 
ginning after Dec. 6, 1983, see section 12(a)(1) of Pub. L. 
98-209, set out as a note under section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§825a. Art. 25a. Number of members in capital 
cases 

In a case in which the accused may be sen- 
tenced to a penalty of death, the number of 
members shall be not less than 12, unless 12 
members are not reasonably available because of 
physical conditions or military exigencies, in 
which case the convening authority shall specify 
a lesser number of members not less than five, 
and the court may be assembled and the trial 
held with not less than the number of members 
so specified. In such a case, the convening au- 
thority shall make a detailed written state- 
ment, to be appended to the record, stating why 
a greater number of members were not reason- 
ably available. 

(Added Pub. L. 107-107, div. A, title V, § 582(b)(1), 
Dec. 28, 2001, 115 Stat. 1124.) 

Effective Date 

Section applicable with respect to offenses commit- 
ted after Dec. 31, 2002, see section 582(d) of Pub. L. 
107-107, set out as an Effective Date of 2001 Amendment 
note under section 816 of this title. 

§ 826. Art. 26. Military judge of a general or spe- 
cial court-martial 

(a) A military judge shall be detailed to each 
general court-martial. Subject to regulations of 
the Secretary concerned, a military judge may 
be detailed to any special court-martial. The 
Secretary concerned shall prescribe regulations 
providing for the manner in which military 
judges are detailed for such courts-martial and 
for the persons who are authorized to detail 
military judges for such courts-martial. The 
military judge shall preside over each open ses- 
sion of the court-martial to which he has been 
detailed. 

(b) A military judge shall be a commissioned 
officer of the armed forces who is a member of 
the bar of a Federal court or a member of the 
bar of the highest court of a State and who is 
certified to be qualified for duty as a military 
judge by the Judge Advocate General of the 
armed force of which such military judge is a 
member. 

(c) The military judge of a general court-mar- 
tial shall be designated by the Judge Advocate 
General, or his designee, of the armed force of 
which the military judge is a member for detail 
in accordance with regulations prescribed under 
subsection (a). Unless the court-martial was 
convened by the President or the Secretary con- 
cerned, neither the convening authority nor any 
member of his staff shall prepare or review any 
report concerning the effectiveness, fitness, or 
efficiency of the military judge so detailed, 
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which relates to his performance of duty as a 
military judge. A commissioned officer who is 
certified to be qualified for duty as a military 
judge of a general court-martial may perform 
such duties only when he is assigned and di- 
rectly responsible to the Judge Advocate Gen- 
eral, or his designee, of the armed force of which 
the military judge is a member and may perform 
duties of a judicial or nonjudicial nature other 
than those relating to his primary duty as a 
military judge of a general court-martial when 
such duties are assigned to him by or with the 
approval of that Judge Advocate General or his 
designee. 

(d) No person is eligible to act as military 
judge in a case if he is the accuser or a witness 
for the prosecution or has acted as investigating 
officer or a counsel in the same case. 

(e) The military judge of a court-martial may 
not consult with the members of the court ex- 
cept in the presence of the accused, trial coun- 
sel, and defense counsel, nor may he vote with 
the members of the court. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 46; Pub. L. 
90-632, §2(9), Oct. 24, 1968, 82 Stat. 1336; Pub. L. 
98-209, § 3(c)(1), Dec. 6, 1983, 97 Stat. 1394.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


826(a) 
826(b) 


50:590(a). 
50:590(b). 


May 5, 1950, oh. 169, §1 
(Art. 26), 64 Stat. 117. 



In subsection (a), the words "a commissioned" are 
substituted for the word "an" for clarity. The words 
"of the United States" are omitted as surplusage. The 
word "is" is substituted for the words "shall be". The 
word "if" is substituted for the word "when". The word 
"detail" is substituted for the word "appoint", since 
the filling' of the position involved is not appointment 
to an office in the constitutional sense. 

In subsection (b), the word "may" is substituted for 
the word "shall". 

Amendments 

1983— Subsec. (a). Pub. L. 98-209, § 3(c)(1)(A), amended 
subsec. (a) generally, inserting provision requiring the 
Secretary concerned to prescribe regulations providing 
for the manner in which military judges are detailed 
for courts-martial and for the persons who are author- 
ized to detail military judges for such courts-martial. 

Subsec. (c). Pub. L. 98-209, §3(c)(l)(B), substituted "in 
accordance with regulations prescribed under sub- 
section (a). Unless" for "by the convening authority, 
and, unless". 

1968— Pub. Li. 90-632 substituted "military judge" for 
"law officer" and inserted reference to special court- 
martial. 

Subsec. (a). Pub. L. 90-632 substituted reference to 
military judge for references to law officer and such 
law officer's requisite qualifications, inserted reference 
to special court-martial and regulations of the Sec- 
retary concerned governing the convening of a special 
court-martial, inserted provisions directing the mili- 
tary judge to preside over the open sessions of the 
court-martial to which he was assigned, and struck out 
provisions making law officers ineligible in a case in 
which he was the accuser or a witness for the prosecu- 
tion or acted as investigating officer or as counsel. 

Subsecs. (b) to (d). Pub. L. 90-632 added subsecs. (b) to 
(d). Former subsec. (b) redesignated as subsec. (e) and 
amended. 

Subsec. (e). Pub. L. 90-632 redesignated former subsec. 
(b) as (e) and substituted "military judge" for "law of- 
ficer" and struck out provision allowing consultation 



with members of the court on the form of the findings 
as provided in section 839 of this title (article 39). 

Effective Date op 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to affect the designation or detail of a military 
judge or military counsel to a court-martial before 
that date, see section 12(a)(1), (2) of Pub. L. 98-209, set 
out as a note under section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

Statutory References to Law Officer Deemed 
References to Military Judge 

Section 3(a) of Pub. L. 90-632 provided that: "When- 
ever the term law officer is used, with reference to any 
officer detailed to a court-martial pursuant to section 
826(a) (article 26(a)) of title 10, United States Code [sub- 
sec. (a) of this section], in any provision of Federal law 
(other than provisions amended by this Act [see Short 
Title of 1968 Amendment note set out under section 801 
of this title] or in any regulation, document, or record 
of the United States, such term shall be deemed to 
mean military judge." 

§ 827. Art. 27. Detail of trial counsel and defense 
counsel 

(a) (1) Trial counsel and defense counsel shall 
be detailed for each general and special court- 
martial. Assistant trial counsel and assistant 
and associate defense counsel may be detailed 
for each general and special court-martial. The 
Secretary concerned shall prescribe regulations 
providing for the manner in which counsel are 
detailed for such courts-martial and for the per- 
sons who are authorized to detail counsel for 
such courts-martial. 

(2) No person who has acted as investigating 
officer, military judge, or court member in any 
case may act later as trial counsel, assistant 
trial counsel, or, unless expressly requested by 
the accused, as defense counsel or assistant or 
associate defense counsel in the same case. No 
person who has acted for the prosecution may 
act later in the same case for the defense, nor 
may any person who has acted for the defense 
act later in the same case for the prosecution. 

(b) Trial counsel or defense counsel detailed 
for a general court-martial — 

(1) must be a judge advocate who is a grad- 
uate of an accredited law school or is a mem- 
ber of the bar of a Federal court or of the high- 
est court of a State; or must be a member of 
the bar of a Federal court or of the highest 
court of a State; and 

(2) must be certified as competent to per- 
form such duties by the Judge Advocate Gen- 
eral of the armed force of which he is a mem- 
ber. 

(c) In the case of a special court-martial — 

(1) the accused shall be afforded the oppor- 
tunity to be represented at the trial by coun- 
sel having the qualifications prescribed under 
section 827(b) of this title (article 27(b)) unless 
counsel having such qualifications cannot be 
obtained on account of physical conditions or 
military exigencies. If counsel having such 
qualifications cannot be obtained, the court 
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may be convened and the trial held but the 
convening authority shall make a detailed 
written statement, to be appended to the 
record, stating why counsel with such quali- 
fications could not be obtained; 

(2) if the trial counsel is qualified to act as 
counsel before a general court-martial, the de- 
fense counsel detailed by the convening au- 
thority must be a person similarly qualified; 
and 

(3) if the trial counsel is a judge advocate or 
a member of the bar of a Federal court or the 
highest court of a State, the defense counsel 
detailed by the convening authority must be 
one of the foregoing. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 46; Pub. L. 
90-179, §1(5), Dec. 8, 1967, 81 Stat. 546; Pub. L. 
90-632, §2(10), Oct. 24, 1968, 82 Stat. 1337; Pub. L. 
98-209, §§2(d), 3(c)(2), Dec. 6, 1983, 97 Stat. 1393, 
1394.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


827(a) 


50:591(a). 


May 5, 1950, oh. 169, §1 


827(b) 


50:591(b). 


(Art. 27), 64 Stat. 117. 


827(c) 


50:591(c). 





The words, "detail" and "detailed" are substituted 
for the words "appoint" and "appointed" throughout 
the revised section, since the filling- of the position in- 
volved is not appointment to an office in the constitu- 
tional sense. 

In subsection (a), the word "and" is substituted for 
the words "together with". The word "considers" is 
substituted for the word "deems". The words "nec- 
essary or" are omitted as surplusage, since what is nec- 
essary is also appropriate. The word "may" is sub- 
stituted for the word "shall". The word "later" is sub- 
stituted for the word "subsequently". 

In subsections (b) and (c), the word "must" is sub- 
stituted for the word "shall", since the clauses pre- 
scribe conditions and not commands. 

In subsection (b), the word "for" is substituted for 
the words "in the case of". The words "person * * * a 
person who is" are omitted as surplusage. 

Amendments 

1983— Subsec. (a)(1). Pub. L. 98-209, § 3(c)(2)(A), des- 
ignated first sentence of existing provisions as par. (1), 
substituted provisions requiring that trial counsel and 
defense counsel be detailed for each general and special 
court-martial, and permitting the detailing of assistant 
trial counsel and assistant and associate defense coun- 
sel for each general and special court-martial for provi- 
sions requiring that for each general and special court- 
martial the authority convening the court had to detail 
trial counsel and defense counsel and such assistants as 
he considered appropriate, and inserted provision re- 
quiring the Secretary concerned to prescribe regula- 
tions providing for the manner in which counsel are de- 
tailed for such courts-martial and for the persons who 
are authorized to detail counsel for such courts-mar- 
tial. 

Subsec. (a)(2). Pub. L. 98-209, § 3(c)(2)(B), designated 
existing provision, less first sentence, as par. (2) and 
substituted "assistant or associate defense counsel" for 
"assistant defense counsel". 

Subsec. (b)(1). Pub. L. 98-209, § 2(d)(1), substituted 
"judge advocate" for "judge advocate of the Army, 
Navy, Air Force, or Marine Corps or a law specialist of 
the Coast Guard,". 

Subsec. (c)(3). Pub. L. 98-209, §2(d)(2), struck out ", or 
a law specialist," after "is a judge advocate". 

1968— Subsec. (a). Pub. L. 90-632, §2(10)(A), substituted 
"military judge" for "law officer". 



Subsec. (c). Pub. L. 90-632, §2(10)(B), redesignated 
former pars. (1) and (2) as pars. (2) and (3), respectively, 
and added par. (1). 

1967— Subsec. (b)(1). Pub. L. 90-179 inserted reference 
to judge advocate of the Marine Corps and substituted 
reference to judge advocate of the Navy for reference to 
law specialist of the Navy. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
amendment by section 3(c)(2) of Pub. L. 98-209 not to af- 
fect the designation or detail of a military judge or 
military counsel to a court-martial before that date, 
see section 12(a)(1), (2) of Pub. L. 98-209, set out as a 
note under section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§828. Art. 28. Detail or employment of reporters 
and interpreters 

Under such regulations as the Secretary con- 
cerned may prescribe, the convening authority 
of a court-martial, military commission, or 
court of inquiry shall detail or employ qualified 
court reporters, who shall record the proceed- 
ings of and testimony taken before that court or 
commission. Under like regulations the conven- 
ing authority of a court-martial, military com- 
mission, or court of inquiry may detail or em- 
ploy interpreters who shall interpret for the 
court or commission. This section does not 
apply to a military commission established 
under chapter 47A of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 47; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


828 


50:592. 


May 5, 1950, ch. 169, §1 
(Art. 28), 64 Stat. 117. 





The words "Secretary concerned" are substituted for 
the words "Secretary of the Department". The words, 
"detail or employ" are substituted for the word "ap- 
point", since the filling of the position involved is not 
appointment to an office in the constitutional sense. 

Amendments 
2006— Pub. L. 109-366 inserted last sentence. 

§ 829. Art. 29. Absent and additional members 

(a) No member of a general or special court- 
martial may be absent or excused after the 
court has been assembled for the trial of the ac- 
cused unless excused as a result of a challenge, 
excused by the military judge for physical dis- 
ability or other good cause, or excused by order 
of the convening authority for good cause. 

(b) (1) Whenever a general court-martial, other 
than a general court-martial composed of a mili- 
tary judge only, is reduced below the applicable 
minimum number of members, the trial may not 
proceed unless the convening authority details 
new members sufficient in number to provide 
not less than the applicable minimum number of 
members. The trial may proceed with the new 
members present after the recorded evidence 
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previously introduced before the members of the 
court has been read to the court in the presence 
of the military judge, the accused, and counsel 
for both sides. 

(2) In this section, the term "applicable mini- 
mum number of members" means five members 
or, in a case in which the death penalty may be 
adjudged, the number of members determined 
under section 825a of this title (article 25a). 

(c) Whenever a special court-martial, other 
than a special court-martial composed of a mili- 
tary judge only, is reduced below three mem- 
bers, the trial may not proceed unless the con- 
vening authority details new members sufficient 
in number to provide not less than three mem- 
bers. The trial shall proceed with the new mem- 
bers present as if no evidence had previously 
been introduced at the trial, unless a verbatim 
record of the evidence previously introduced be- 
fore the members of the court or a stipulation 
thereof is read to the court in the presence of 
the military judge, if any, the accused and coun- 
sel for both sides. 

(d) If the military judge of a court-martial 
composed of a military judge only is unable to 
proceed with the trial because of physical dis- 
ability, as a result of a challenge, or for other 
good cause, the trial shall proceed, subject to 
any applicable conditions of section 816(1)(B) or 
(2)(C) of this title (article 16(1)(B) or (2)(C)), 
after the detail of a new military judge as if no 
evidence had previously been introduced, unless 
a verbatim record of the evidence previously in- 
troduced or a stipulation thereof is read in court 
in the presence of the new military judge, the 
accused, and counsel for both sides. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 47; Pub. L. 
90-632, §2(11), Oct. 24, 1968, 82 Stat. 1337; Pub. L. 
98-209, §3(d), Dec. 6, 1983, 97 Stat. 1394; Pub. L. 
107-107, div. A, title V, § 582(c), Dec. 28, 2001, 115 
Stat. 1124.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


829(a) 


50:593(a). 


May 5, 1950. ch. 169, §1 


829(b) 


50:593(b). 


(Art. 29), 64 Stat. 117. 


829(c) 


50:593(c). 





In subsections (a), (b), and (c), the word "may" is sub- 
stituted for the word "shall". 

In subsections (b) and (c), the word "details" is sub- 
stituted for the word "appoints", since the filling of 
the position involved is not appointment to an office In 
the constitutional sense. 

Amendments 

2001— Subsec. (b). Pub. L. 107-107 designated existing 
provisions as par. (1), substituted "the applicable mini- 
mum number of members" for "five members" in two 
places, and added par. (2). 

1983— Subsec. (a). Pub. L. 98-209 substituted "unless 
excused as a result of a challenge, excused by the mili- 
tary judge for physical disability or other good cause, 
or excused by order of the convening authority for good 
cause" for "except for physical disability or as a result 
of a challenge or by order of the convening authority 
for good cause". 

1968— Subsec. (a). Pub. L. 90-632, §2(11)(A), substituted 
"court has been assembled for the trial of the accused" 
for "accused has been arraigned". 

Subsec. (b). Pub. L. 90-632, §2(11)(B), Inserted ref- 
erence to court-martial composed of a military judge 
alone, struck out reference to oath of members, and In- 



serted provisions requiring that only the evidence 
which has been Introduced before members of the court 
be read to the court and that all evidence, not merely 
testimony, be included. 

Subsec. (c). Pub. L. 90-632, § 2(H)(0), inserted ref- 
erence to court-martial composed of a military judge 
alone, struck out reference to oath of members, and 
substituted evidence previously introduced for testi- 
mony of previously examined witnesses as the body of 
evidence which the verbatim record must cover. 

Subsec. (d) Pub. L. 90-632, §2(11)(D), added subsec. (d). 

effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 applicable with re- 
spect to offenses committed after Dec. 31, 2002, see sec- 
tion 582(d) of Pub. L. 107-107, set out as a note under 
section 816 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

SUBCHAPTER VI— PRE-TRIAL PROCEDURE 



Sec. 


Art. 






830. 


30. 


Charges and specifications. 




831. 


31. 


Compulsory self-incrimination 


prohib- 






ited. 




832. 


32. 


Investigation. 




833. 


33. 


Forwarding of charges. 




834. 


34. 


Advice of staff judge advocate 


and ref- 






erence for trial. 




835. 


35. 


Service of charges. 





§ 830. Art. 30. Charges and specifications 

(a) Charges and specifications shall be signed 
by a person subject to this chapter under oath 
before a commissioned officer of the armed 
forces authorized to administer oaths and shall 
state — 

(1) that the signer has personal knowledge of 
or has investigated, the matters set forth 
therein; and 

(2) that they are true in fact to the best of 
his knowledge and belief. 

(b) Upon the preferring of charges, the proper 
authority shall take immediate steps to deter- 
mine what disposition should be made thereof in 
the interest of justice and discipline, and the 
person accused shall be informed of the charges 
against him as soon as practicable. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 47.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


830(a) 
830(b) 


50:601(a). 
50:601(b). 


May 5, 1950, ch. 169. §1 
(Art. 30), 64 Stat. 118. 



In subsection (a), the word "they" Is substituted for 
the words "the same". The word "commissioned" is in- 
serted for clarity. 



§831. Art. 31. Compulsory self-incrimination pro- 
hibited 

(a) No person subject to this chapter may com- 
pel any person to incriminate himself or to an- 
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swer any question the answer to which may tend 
to incriminate him. 

(b) No person subject to this chapter may in- 
terrogate, or request any statement from, an ac- 
cused or a person suspected of an offense with- 
out first informing him of the nature of the ac- 
cusation and advising him that he does not have 
to make any statement regarding the offense of 
which he is accused or suspected and that any 
statement made by him may be used as evidence 
against him in a trial by court-martial. 

(c) No person subject to this chapter may com- 
pel any person to make a statement or produce 
evidence before any military tribunal if the 
statement or evidence is not material to the 
issue and may tend to degrade him. 

(d) No statement obtained from any person in 
violation of this article, or through the use of 
coercion, unlawful influence, or unlawful in- 
ducement may be received in evidence against 
him in a trial by court-martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 48.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


831(a) 


50:602(a). 


May 5, 1950, oh. 169, §1 


831(b) 


50:602(b). 


(Art 31), 64 Stat. 118. 


831(c) 


50:602(c). 




831(d) 


50:602(d). 





The word "may" is substituted for the word "shall" 
throughout the revised section. 



§832. Art. 32. Investigation 

(a) No charge or specification may be referred 
to a general court-martial for trial until a thor- 
ough and impartial investigation of all the mat- 
ters set forth therein has been made. This inves- 
tigation shall include inquiry as to the truth of 
the matter set forth in the charges, consider- 
ation of the form of charges, and a recommenda- 
tion as to the disposition which should be made 
of the case in the interest of justice and dis- 
cipline. 

(b) The accused shall be advised of the charges 
against him and of his right to be represented at 
that investigation by counsel. The accused has 
the right to be represented at that investigation 
as provided in section 838 of this title (article 38) 
and in regulations prescribed under that section. 
At that investigation full opportunity shall be 
given to the accused to cross-examine witnesses 
against him if they are available and to present 
anything he may desire in his own behalf, either 
in defense or mitigation, and the investigating 
officer shall examine available witnesses re- 
quested by the accused. If the charges are for- 
warded after the investigation, they shall be ac- 
companied by a statement of the substance of 
the testimony taken on both sides and a copy 
thereof shall be given to the accused. 

(c) If an investigation of the subject matter of 
an offense has been conducted before the ac- 
cused is charged with the offense, and if the ac- 
cused was present at the investigation and af- 
forded the opportunities for representation, 
cross-examination, and presentation prescribed 
in subsection (b), no further investigation of 
that charge is necessary under this article un- 
less it is demanded by the accused after he is in- 



formed of the charge. A demand for further in- 
vestigation entitles the accused to recall wit- 
nesses for further cross-examination and to offer 
any new evidence in his own behalf. 

(d) If evidence adduced in an investigation 
under this article indicates that the accused 
committed an uncharged offense, the investigat- 
ing officer may investigate the subject matter of 
that offense without the accused having first 
been charged with the offense if the accused — 

(1) is present at the investigation; 

(2) is informed of the nature of each un- 
charged offense investigated; and 

(3) is afforded the opportunities for represen- 
tation, cross-examination, and presentation 
prescribed in subsection (b). 

(e) The requirements of this article are bind- 
ing on all persons administering this chapter 
but failure to follow them does not constitute 
jurisdictional error. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 48; Pub. L. 
97-81, §4(a), Nov. 20, 1981, 95 Stat. 1088; Pub. L. 
104-106, div. A, title XI, §1131, Feb. 10, 1996, 110 
Stat. 464.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


832(a) 


50:603(a). 


May 5, 1950, ch. 169. §1 


832(b) 


50:603(b). 


(Art. 32), 64 Stat. 118. 


832(0) 


50:603(c). 




832(d) 


50:603(d). 





In subsection (a), the word "may" is substituted for 
the word "shall". The words "consideration of the" and 
"a recommendation as to" are inserted in the interest 
of accuracy and precision of statement. 

In subsection (b), the word "detailed" is substituted 
for the word "appointed", since the filling' of the posi- 
tion involved is not appointment to an office in the 
constitutional sense. 

In subsection (c), the word "before" is substituted for 
the words "prior to the time". The words "of this sec- 
tion" are omitted as surplusage. 

In subsection (d), the word "are" is substituted for 
the words "shall be." The word "does" is substituted 
for the words "in any case shall". 

Amendments 

1996— Subsecs. (d), (e). Pub. L. 104-106 added subsec. 
(d) and redesignated former subsec. (d) as (e). 

1981— Subsec. (b). Pub. L. 97-81 substituted "The ac- 
cused has the right to be represented at that investiga- 
tion as provided in section 838 of this title (article 38) 
and in regulations prescribed under that section" for 
"Upon his own request he shall be represented by civil- 
ian counsel if provided by him, or military counsel of 
his own selection if such counsel is reasonably avail- 
able, or by counsel detailed by the officer exercising 
general court-martial jurisdiction over the command". 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 to take effect at end of 
60-day period beginning on Nov. 20, 1981, and to apply 
with respect to investigations under this section that 
begin on or after that date, see section 7(a) and (b)(3) 
of Pub. L. 97-81, set out as an Effective Date note under 
section 706 of this title. 

§ 833. Art. 33. Forwarding of charges 

When a person is held for trial by general 
court-martial the commanding officer shall, 
within eight days after the accused is ordered 
into arrest or confinement, if practicable, for- 
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ward the charges, together with the investiga- 
tion and allied papers, to the officer exercising 
general court-martial jurisdiction. If that is not 
practicable, he shall report in writing to that of- 
ficer the reasons for delay. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 49.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


833 


50:604. 


May 5, 1950, oh. 169, §1 
(Art. 33), 64 Stat. 119. 





§ 834. Art. 34. Advice of staff judge advocate and 
reference for trial 

(a) Before directing the trial of any charge by 
general court-martial, the convening authority 
shall refer it to his staff judge advocate for con- 
sideration and advice. The convening authority 
may not refer a specification under a charge to 
a general court-martial for trial unless he has 
been advised in writing by the staff judge advo- 
cate that — 

(1) the specification alleges an offense under 
this chapter; 

(2) the specification is warranted by the evi- 
dence indicated in the report of investigation 
under section 832 of this title (article 32) (if 
there is such a report); and 

(3) a court-martial would have jurisdiction 
over the accused and the offense. 

(b) The advice of the staff judge advocate 
under subsection (a) with respect to a specifica- 
tion under a charge shall include a written and 
signed statement by the staff judge advocate — 

(1) expressing his conclusions with respect to 
each matter set forth in subsection (a); and 

(2) recommending action that the convening 
authority take regarding the specification. 

If the specification is referred for trial, the rec- 
ommendation of the staff judge advocate shall 
accompany the specification. 

(c) If the charges or specifications are not for- 
mally correct or do not conform to the sub- 
stance of the evidence contained in the report of 
the investigating officer, formal corrections, 
and such changes in the charges and specifica- 
tions as are needed to make them conform to 
the evidence, may be made. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 49; Pub. L. 
98-209, §4, Dec. 6, 1983, 97 Stat. 1395.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


834(a) 
834(b) 


50:605(a). 
50:605(b). 


May 5. 1950. ch. 169, §1 
(Art. 34), 64 Stat. 119. 



In subsection (a), the word "may" is substituted for 
the word "shall". 



Amendments 

1983— Subsec. (a). Pub. L. 98-209, §4(a), substituted 
"judge advocate" for "judge advocate or legal officer", 
and provisions that the convening authority may not 
refer a specification under a charge to a general court- 
martial for trial unless he has been advised In writing 
by the staff judge advocate that the specification al- 
leges an offense under this chapter, the specification Is 
warranted by the evidence indicated in the report of in- 



vestigation under section 832 of this title (article 32) (If 
there is such a report), and a court-martial would have 
jurisdiction over the accused and the offense, for provi- 
sion that the convening authority could not refer a 
charge to a general court-martial for trial unless he 
found that the charge alleged an offense under this 
chapter and was warranted by evidence indicated in the 
report of investigation. 

Subsecs. (b), (c). Pub. L. 98-209, §4(b), added subsec. 
(b) and redesignated former subsec. (b) as (c). 

effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which charges were referred 
to trial before that date, and proceedings in any such 
case to be held in the same manner and with the same 
effect as if such amendments had not been enacted, see 
section 12(a)(1), (3) of Pub. L. 98-209, set out as a note 
under section 801 of this title. 

§ 835. Art. 35. Service of charges 

The trial counsel to whom court-martial 
charges are referred for trial shall cause to be 
served upon the accused a copy of the charges 
upon which trial is to be had. In time of peace 
no person may, against his objection, be brought 
to trial, or be required to participate by himself 
or counsel in a session called by the military 
judge under section 839(a) of this title (article 
39(a)), in a general court-martial case within a 
period of five days after the service of charges 
upon him, or in a special court-martial case 
within a period of three days after the service of 
charges upon him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 49; Pub. L. 
90-632, §2(12), Oct. 24, 1968, 82 Stat. 1337.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


835 


50:606. 


May 5, 1950, ch. 169. §1 
(Art. 35), 64 Stat. 119. 





The word "may" is substituted for the word "shall". 
The word "after" is substituted for the words "subse- 
quent to". 

Amendments 

1968 — Pub. L. 90-632 inserted reference to a session 
called by the military judge under section 839(a) of this 
title (article 39(a)). 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

SUBCHAPTER VII— TRIAL PROCEDURE 



Sec. 


Art. 




836. 


36. 


President may prescribe rules. 


837. 


37. 


Unlawfully influencing action of court. 


838. 


38. 


Duties of trial counsel and defense coun- 






sel. 


839. 


39. 


Sessions. 


840. 


40. 


Continuances. 


841. 


41. 


Challenges. 


842. 


42. 


Oaths. 


843. 


43. 


Statute of limitations. 


844. 


44. 


Former jeopardy. 


845. 


45. 


Pleas of the accused. 


846. 


46. 


Opportunity to obtain witnesses and 






other evidence. 


847. 


47. 


Refusal to appear or testify. 
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Sec. 


Art. 




848. 


48. 


Contempts. 


849. 


49. 


Depositions. 


850. 


50. 


Admissibility of records of courts of in- 






quiry. 


850a. 


50a. 


Defense of lack of mental responsibility. 


851. 


51. 


Voting' and rulings. 


852. 


52. 


Number of votes required. 


853. 


53. 


Court to announce action. 


854. 


54. 


Record of trial. 



Amendments 

1986— Pub. L. 99-661, div. A, title VIII, §802(a)(2), Nov. 
14, 1986, 100 Stat. 3906, added Item 850a. 



§ 836. Art. 36. President may prescribe rules 

(a) Pretrial, trial, and post-trial procedures, 
including- modes of proof, for cases arising under 
this chapter triable in courts-martial, military 
commissions and other military tribunals, and 
procedures for courts of inquiry, may be pre- 
scribed by the President by regulations which 
shall, so far as he considers practicable, apply 
the principles of law and the rules of evidence 
generally recognized in the trial of criminal 
cases in the United States district courts, but 
which may not, except as provided in chapter 
47A of this title, be contrary to or inconsistent 
with this chapter. 

(b) All rules and regulations made under this 
article shall be uniform insofar as practicable, 
except insofar as applicable to military commis- 
sions established under chapter 47 A of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 50; Pub. L. 
96-107, title VIII, § 801(b), Nov. 9, 1979, 93 Stat. 
811; Pub. L. 101-510, div. A, title XIII, §1301(4), 
Nov. 5, 1990, 104 Stat. 1668; Pub. L. 109-366, 
§ 4(a)(3), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


836(a) 
836(b) 


50:611(a). 
50:611(b). 


May 5, 1950. ch. 169, §1 
(Art. 36), 64 Stat. 120. 



In subsection (a), the word "considers" is substituted 
for the word "deems". The word "may" is substituted 
for the word "shall". 

In subsection (b), the word "under" is substituted for 
the words "in pursuance of". 

Amendments 

2006— Subsec. (a). Pub. L. 109-366, § 4(a)(3)(A), inserted 
", except as provided in chapter 47A of this title," after 
"but which may not". 

Subsec. (b). Pub. L. 109-366, § 4(a)(3)(B), inserted be- 
fore period at end ", except insofar as applicable to 
military commissions established under chapter 47A of 
this title". 

1990— Subsec. (b). Pub. L. 101-510 struck out "and 
shall be reported to Congress" after "as practicable". 

1979 — Subsec. (a). Pub. L. 96-107 substituted provi- 
sions authorizing pretrial, trial, and post-trial proce- 
dures for cases under this chapter triable in courts- 
martial, military commissions and other military tri- 
bunals, for provisions authorizing procedure in cases 
before courts-martial, military commissions, and other 
military tribunals. 

§837. Art. 37. Unlawfully influencing action of 
court 

(a) No authority convening a general, special, 
or summary court-martial, nor any other com- 
manding officer, may censure, reprimand, or ad- 



monish the court or any member, military 
judge, or counsel thereof, with respect to the 
findings or sentence adjudged by the court, or 
with respect to any other exercise of its or his 
functions in the conduct of the proceeding. No 
person subject to this chapter may attempt to 
coerce or, by any unauthorized means, influence 
the action of a court-martial or any other mili- 
tary tribunal or any member thereof, in reach- 
ing the findings or sentence in any case, or the 
action of any convening, approving, or reviewing 
authority with respect to his judicial acts. The 
foregoing provisions of the subsection shall not 
apply with respect to (1) general instructional or 
informational courses in military justice if such 
courses are designed solely for the purpose of in- 
structing members of a command in the sub- 
stantive and procedural aspects of courts-mar- 
tial, or (2) to statements and instructions given 
in open court by the military judge, president of 
a special court-martial, or counsel. 

(b) In the preparation of an effectiveness, fit- 
ness, or efficiency report, or any other report or 
document used in whole or in part for the pur- 
pose of determining whether a member of the 
armed forces is qualified to be advanced, in 
grade, or in determining the assignment or 
transfer of a member of the armed forces or in 
determining whether a member of the armed 
forces should be retained on active duty, no per- 
son subject to this chapter may, in preparing 
any such report (1) consider or evaluate the per- 
formance of duty of any such member as a mem- 
ber of a court-martial, or (2) give a less favor- 
able rating or evaluation of any member of the 
armed forces because of the zeal with which 
such member, as counsel, represented any ac- 
cused before a court-martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 50; Pub. L. 
90-632, §2(13), Oct. 24, 1968, 82 Stat. 1338.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


837 


50:612. 


May 5, 1950, ch. 169. §1 
(Art. 37), 64 Stat. 120. 





The word "may" is substituted for the word "shall". 



Amendments 

1968 — Pub. L. 90-632 designated existing provisions as 
subsec. (a), substituted "military judge" for "law offi- 
cer", inserted provisions specifically exempting in- 
structional or general informational lectures on mili- 
tary justice and statements and instructions given in 
open court by the military judge, president of a special 
court-martial, or counsel from prohibitions of subsec. 
(a), and added subsec. (b). 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 838. Art. 38. Duties of trial counsel and defense 
counsel 

(a) The trial counsel of a general or special 
court-martial shall prosecute in the name of the 
United States, and shall, under the direction of 
the court, prepare the record of the proceedings. 

(b) (1) The accused has the right to be rep- 
resented in his defense before a general or spe- 
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cial court-martial or at an investigation under 
section 832 of this title (article 32) as provided in 
this subsection. 

(2) The accused may be represented by civilian 
counsel if provided by him. 

(3) The accused may be represented — 

(A) by military counsel detailed under sec- 
tion 827 of this title (article 27); or 

(B) by military counsel of his own selection 
if that counsel is reasonably available (as de- 
termined under regulations prescribed under 
paragraph (7)). 

(4) If the accused is represented by civilian 
counsel, military counsel detailed or selected 
under paragraph (3) shall act as associate coun- 
sel unless excused at the request of the accused. 

(5) Except as provided under paragraph (6), if 
the accused is represented by military counsel 
of his own selection under paragraph (3)(B), any 
military counsel detailed under paragraph (3)(A) 
shall be excused. 

(6) The accused is not entitled to be rep- 
resented by more than one military counsel. 
However, the person authorized under regula- 
tions prescribed under section 827 of this title 
(article 27) to detail counsel, in his sole discre- 
tion — 

(A) may detail additional military counsel 
as assistant defense counsel; and 

(B) if the accused is represented by military 
counsel of his own selection under paragraph 
(3)(B), may approve a request from the accused 
that military counsel detailed under para- 
graph (3)(A) act as associate defense counsel. 

(7) The Secretary concerned shall, by regula- 
tion, define "reasonably available" for the pur- 
pose of paragraph (3)(B) and establish procedures 
for determining whether the military counsel 
selected by an accused under that paragraph is 
reasonably available. Such regulations may not 
prescribe any limitation based on the reasonable 
availability of counsel solely on the grounds 
that the counsel selected by the accused is from 
an armed force other than the armed force of 
which the accused is a member. To the maxi- 
mum extent practicable, such regulations shall 
establish uniform policies among the armed 
forces while recognizing the differences in the 
circumstances and needs of the various armed 
forces. The Secretary concerned shall submit 
copies of regulations prescribed under this para- 
graph to the Committee on Armed Services of 
the Senate and the Committee on Armed Serv- 
ices of the House of Representatives. 

(c) In any court-martial proceeding resulting 
in a conviction, the defense counsel — 

(1) may forward for attachment to the record 
of proceedings a brief of such matters as he de- 
termines should be considered in behalf of the 
accused on review (including any objection to 
the contents of the record which he considers 
appropriate); 

(2) may assist the accused in the submission 
of any matter under section 860 of this title 
(article 60); and 

(3) may take other action authorized by this 
chapter. 

(d) An assistant trial counsel of a general 
court-martial may, under the direction of the 
trial counsel or when he is qualified to be a trial 



counsel as required by section 827 of this title 
(article 27), perform any duty imposed by law, 
regulation, or the custom of the service upon 
the trial counsel of the court. An assistant trial 
counsel of a special court-martial may perform 
any duty of the trial counsel. 

(e) An assistant defense counsel of a general or 
special court-martial may, under the direction 
of the defense counsel or when he is qualified to 
be the defense counsel as required by section 827 
of this title (article 27), perform any duty im- 
posed by law, regulation, or the custom of the 
service upon counsel for the accused. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 50; Pub. L. 
90-632, §2(14), Oct. 24, 1968, 82 Stat. 1338; Pub. L. 

97- 81, §4(b), Nov. 20, 1981, 95 Stat. 1088; Pub. L. 

98- 209, §3(e), Dec. 6, 1983, 97 Stat. 1394; Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


838(a) 


50:613(a). 


May 5, 1950, ch. 169. §1 


838(b) 


50:613(b). 


(Art. 38), 64 Stat. 120. 


838(0) 


50:613(0). 




838(d) 


50:613(d). 




838(e) 


50:613(e). 





In subsection (b), the word "has" is substituted for 
the words "shall have". The word "under" is sub- 
stituted for the words "pursuant to". The word "duly" 
Is omitted as surplusage. The words "detailed" and 
"who were detailed" are substituted for the word "ap- 
pointed", since the filling of the position involved Is 
not appointment to an office in the constitutional 
sense. 

In subsection (c), the word "considers" is substituted 
for the words "may deem". 

Amendments 

1999— Subsec. (b)(7). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (b)(7). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1983— Subsec. (b)(6). Pub. L. 98-209, § 3(e)(1), sub- 
stituted "the person authorized under regulations pre- 
scribed under section 827 of this title (article 27) to de- 
tail counsel" for "a convening authority". 

Subsec. (b)(7). Pub. L. 98-209, § 3(e)(2), inserted provi- 
sion that such regulations may not prescribe any limi- 
tation based on the reasonable availability of counsel 
solely on the grounds that the counsel selected by the 
accused is from an armed force other than the armed 
force of which the accused is a member. 

Subsec. (c). Pub. L. 98-209, § 3(e)(3), designated exist- 
ing provisions as par. (1), made minor changes in 
phraseology and punctuation, and added pars. (2) and 
(3). 

1981— Subsec. (b). Pub. L. 97-81 revised subsec. (b) by 
dividing Its provisions into seven numbered paragraphs 
and inserted provisions relating to the right to counsel 
at an Investigation under section 832 of this title (arti- 
cle 32), authorizing the promulgation of regulations re- 
lating to the "reasonable availability" of military 
counsel, and authorizing the detailing of additional 
military counsel for the accused under specified cir- 
cumstances. 

1968— Subsec. (b). Pub. L. 90-632 substituted "military 
judge or by the president of a court-martial without a 
military judge" for "president of the court". 
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Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month after Dec. 6, 1983, but not to af- 
fect the designation or detail of a military judge or 
military counsel to a court-martial before that date, 
see section 12(a)(1), (2) of Pub. L. 98-209, set out as a 
note under section 801 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 to take effect at end of 
60-day period beginning on Nov. 20, 1981, and to apply to 
trials by courts-martial in which all charges are re- 
ferred to trial on or after that date, see section 7(a) and 
(b)(4) of Pub. L. 97-81, set out as an Effective Date note 
under section 706 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective on first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 839. Art. 39. Sessions 

(a) At any time after the service of charges 
which have been referred for trial to a court- 
martial composed of a military judge and mem- 
bers, the military judge may, subject to section 
835 of this title (article 35), call the court into 
session without the presence of the members for 
the purpose of — 

(1) hearing and determining motions raising 
defenses or objections which are capable of de- 
termination without trial of the issues raised 
by a plea of not guilty; 

(2) hearing and ruling upon any matter 
which may be ruled upon by the military 
judge under this chapter, whether or not the 
matter is appropriate for later consideration 
or decision by the members of the court; 

(3) if permitted by regulations of the Sec- 
retary concerned, holding the arraignment 
and receiving the pleas of the accused; and 

(4) performing any other procedural function 
which may be performed by the military judge 
under this chapter or under rules prescribed 
pursuant to section 836 of this title (article 36) 
and which does not require the presence of the 
members of the court. 

(b) Proceedings under subsection (a) shall be 
conducted in the presence of the accused, the de- 
fense counsel, and the trial counsel and shall be 
made a part of the record. These proceedings 
may be conducted notwithstanding the number 
of members of the court and without regard to 
section 829 of this title (article 29). If authorized 
by regulations of the Secretary concerned, and 
if at least one defense counsel is physically in 
the presence of the accused, the presence re- 
quired by this subsection may otherwise be es- 
tablished by audiovisual technology (such as 
videoteleconferencing technology) . 

(c) When the members of a court-martial de- 
liberate or vote, only the members may be 
present. All other proceedings, including any 
other consultation of the members of the court 
with counsel or the military judge, shall be 
made a part of the record and shall be in the 
presence of the accused, the defense counsel, the 
trial counsel, and, in cases in which a military 
judge has been detailed to the court, the mili- 
tary judge. 



(d) The findings, holdings, interpretations, and 
other precedents of military commissions under 
chapter 47A of this title — 

(1) may not be introduced or considered in 
any hearing, trial, or other proceeding of a 
court-martial under this chapter; and 

(2) may not form the basis of any holding, 
decision, or other determination of a court- 
martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Pub. L. 
90-632, §2(15), Oct. 24, 1968, 82 Stat. 1338; Pub. L. 
101-510, div. A, title V, § 541(a), Nov. 5, 1990, 104 
Stat. 1565; Pub. L. 109-163, div. A, title V, §556, 
Jan. 6, 2006, 119 Stat. 3266; Pub. L. 111-84, div. A, 
title XVIII, § 1803(a)(2), Oct. 28, 2009, 123 Stat. 
2612.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


839 


50:614. 


May 5, 1950, ch. 169. §1 
(Art. 39), 64 Stat. 121. 





The word "When" is substituted for the word "When- 
ever". The words "deliberates or votes" are substituted 
for the words "is to deliberate or vote". The word 
"may" is substituted for the word "shall". The word 
"shall" is inserted before the words "be in the pres- 
ence" for clarity. 

Amendments 

2009— Subsec. (d). Pub. L. 111-84 added subsec. (d). 

2006 — Pub. L. 109-163 redesignated concluding provi- 
sions of subsec. (a) as subsec. (b), substituted "Proceed- 
ings under subsection (a) shall be conducted" for 
"These proceedings shall be conducted", inserted at 
end "If authorized by regulations of the Secretary con- 
cerned, and if at least one defense counsel is physically 
in the presence of the accused, the presence required by 
this subsection may otherwise be established by audio- 
visual technology (such as videoteleconferencing tech- 
nology).", and redesignated former subsec. (b) as (c). 

1990— Subsec. (a). Pub. L. 101-510 inserted at end 
"These proceedings may be conducted notwithstanding 
the number of members of the court and without regard 
to section 829 of this title (article 29)." 

1968 — Pub. L. 90-632 added subsec. (a), designated ex- 
isting provisions as subsec. (b), substituted "military 
judge" for "law officer", and struck out provisions au- 
thorizing the court after voting on the findings in a 
general court-martial to request the law officer and the 
reporter to appear before the court to put the findings 
in proper form. 

Effective Date of 1990 Amendment 

Section 541(e) of Pub. L. 101-510 provided that: "The 
amendments made by subsections (a) through (d) 
[amending this section and section 841 of this title] 
shall apply only to a court-martial convened on or 
after the date of the enactment of this Act [Nov. 5, 
1990]." 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 840. Art. 40. Continuances 

The military judge or a court-martial without 
a military judge may, for reasonable cause, 
grant a continuance to any party for such time, 
and as often, as may appear to be just. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Pub. L. 
90-632, §2(16), Oct. 24, 1968, 82 Stat. 1339.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


840 


50:615. 


May 5, 1950. oh. 169, §1 
(Art. 40), 64 Stat. 121. 





Amendments 

1968 — Pub. L. 90-632 inserted reference to military 
judge. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§841. Art. 41. Challenges 

(a) (1) The military judge and members of a 
general or special court-martial may be chal- 
lenged by the accused or the trial counsel for 
cause stated to the court. The military judge, 
or, if none, the court, shall determine the rel- 
evancy and validity of challenges for cause, and 
may not receive a challenge to more than one 
person at a time. Challenges by the trial counsel 
shall ordinarily be presented and decided before 
those by the accused are offered. 

(2) If exercise of a challenge for cause reduces 
the court below the minimum number of mem- 
bers required by section 816 of this title (article 
16), all parties shall (notwithstanding section 829 
of this title (article 29)) either exercise or waive 
any challenge for cause then apparent against 
the remaining members of the court before addi- 
tional members are detailed to the court. How- 
ever, peremptory challenges shall not be exer- 
cised at that time. 

(b) (1) Each accused and the trial counsel are 
entitled initially to one peremptory challenge of 
members of the court. The military judge may 
not be challenged except for cause. 

(2) If exercise of a peremptory challenge re- 
duces the court below the minimum number of 
members required by section 816 of this title (ar- 
ticle 16), the parties shall (notwithstanding sec- 
tion 829 of this title (article 29)) either exercise 
or waive any remaining peremptory challenge 
(not previously waived) against the remaining 
members of the court before additional members 
are detailed to the court. 

(c) Whenever additional members are detailed 
to the court, and after any challenges for cause 
against such additional members are presented 
and decided, each accused and the trial counsel 
are entitled to one peremptory challenge 
against members not previously subject to pe- 
remptory challenge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Pub. L. 
90-632, §2(17), Oct. 24, 1968, 82 Stat. 1339; Pub. L. 
101-510, div. A, title V, §541(b)-(d), Nov. 5, 1990, 
104 Stat. 1565; Pub. L. 111-383, div. A, title X, 
§1075(b)(13), Jan. 7, 2011, 124 Stat. 4369.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


841(a) 
841(b) 


50:616(a). 
50:616(b). 


May 5, 1950. ch. 169, §1 
(Art. 41), 64 Stat. 121. 



In subsection (a), the word "may" is substituted for 
the word "shall" before the words "not receive". 



In subsection (b), the word "the" is inserted before 
the word "trial". The word "is" is substituted for the 
words "shall be". The word "may" is substituted for 
the word "shall". 

Amendments 

2011— Subsec. (c). Pub. L. 111-383 substituted "trial 
counsel" for "trail counsel". 

1990— Subsec. (a). Pub. L. 101-510, § 541(b), designated 
existing provision as par. (1) and added par. (2). 

Subsec. (b). Pub. L. 101-510, § 541(c), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "Each accused and the trial counsel is entitled 
to one peremptory challenge, but the military judge 
may not be challenged except for cause." 

Subsec. (c). Pub. L. 101-510, § 541(d), added subsec. (c). 

1968— Subsec. (a). Pub. L. 90-632, §2(17)(A), (B), in- 
serted reference to the military judge and struck out 
references to the law officer of a general court-martial. 

Subsec. (b). Pub. L. 90-632, §2(17)(C), substituted 
"military judge" for "law officer". 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 applicable only to 
court-martial convened on or after Nov. 5, 1990, see sec- 
tion 541(e) of Pub. L. 101-510, set out as a note under 
section 839 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 842. Art. 42. Oaths 

(a) Before performing their respective duties, 
military judges, members of general and special 
courts-martial, trial counsel, assistant trial 
counsel, defense counsel, assistant or associate 
defense counsel, reporters, and interpreters shall 
take an oath to perform their duties faithfully. 
The form of the oath, the time and place of the 
taking thereof, the manner of recording the 
same, and whether the oath shall be taken for 
all cases in which these duties are to be per- 
formed or for a particular case, shall be as pre- 
scribed in regulations of the Secretary con- 
cerned. These regulations may provide that an 
oath to perform faithfully duties military 
judge, trial counsel, assistant trial counsel, de- 
fense counsel, or assistant or associate defense 
counsel may be taken at any time by any judge 
advocate or other person certified to be qualified 
or competent for the duty, and if such an oath 
is taken it need not again be taken at the time 
the judge advocate or other person is detailed to 
that duty. 

(b) Each witness before a court-martial shall 
be examined on oath. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Pub. L. 
90-632, §2(18), Oct. 24, 1968, 82 Stat. 1339; Pub. L. 
98-209, §§2(e), 3(f), Dec. 6, 1983, 97 Stat. 1393, 1395.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


842(a) 
842(b) 


50:617(a). 
50:617(b). 


May 5, 1950, ch. 169. §1 
(Art. 42), 64 Stat. 121. 



In subsection (a), the word "all" and the word "the" 
before the words "members", "trial", "defense", and 
"reporter" are omitted as surplusage. 

In subsections (a) and (b), the words "or affirmation" 
are omitted as covered by the definition of the word 
"oath" in section 1 of Title 1. 
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In subsection (b), the words "Each witness" are sub- 
stituted for the words "All witnesses". 

Amendments 

1983 — Subsec. (a). Pub. L. 98-209 struck out ", law spe- 
cialist," after "judge advocate" in two places, sub- 
stituted "assistant or associate defense counsel" for 
"assistant defense counsel". 

1968— Subsec. (a). Pub. L. 90-632 struck out require- 
ment that the oath given to court-martial personnel be 
taken in the presence of the accused and provided that 
the form of the oath, the time and place of its taking, 
the manner of recording thereof, and whether the oath 
shall be taken for all cases or for a particular case shall 
be as prescribed by regulations of the Secretary con- 
cerned and contemplated secretarial regulations allow- 
ing the administration of an oath to certified legal per- 
sonnel on a one-time basis. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 843. Art. 43. Statute of limitations 

(a) A person charged with absence without 
leave or missing' movement in time of war, with 
murder, rape, or rape of a child, or with any 
other offense punishable by death, may be tried 
and punished at any time without limitation. 

(b) (1) Except as otherwise provided in this sec- 
tion (article), a person charged with an offense 
is not liable to be tried by court-martial if the 
offense was committed more than five years be- 
fore the receipt of sworn charges and specifica- 
tions by an officer exercising summary court- 
martial jurisdiction over the command. 

(2)(A) A person charged with having commit- 
ted a child abuse offense against a child is liable 
to be tried by court-martial if the sworn charges 
and specifications are received during the life of 
the child or within five years after the date on 
which the offense was committed, whichever 
provides a longer period, by an officer exercising 
summary court-martial jurisdiction with re- 
spect to that person. 

(B) In subparagraph (A), the term "child abuse 
offense" means an act that involves abuse of a 
person who has not attained the age of 16 years 
and constitutes any of the following offenses: 

(i) Any offense in violation of section 920, 
920a, 920b, or 920c of this title (article 120, 120a, 
120b, or 120c). 

(ii) Maiming in violation of section 924 of 
this title (article 124). 

(iii) Sodomy in violation of section 925 of 
this title (article 125). 

(iv) Aggravated assault or assault con- 
summated by a battery in violation of section 
928 of this title (article 128). 

(v) Kidnaping,, 1 assault with intent to com- 
mit murder, voluntary manslaughter, rape, or 
sodomy, or indecent acts in violation of sec- 
tion 934 of this title (article 134). 

(C) In subparagraph (A), the term "child abuse 
offense" includes an act that involves abuse of a 



!So in original. 



person who has not attained the age of 18 years 
and would constitute an offense under chapter 
110 or 117 of title 18 or under section 1591 of that 
title. 

(3) A person charged with an offense is not lia- 
ble to be punished under section 815 of this title 
(article 15) if the offense was committed more 
than two years before the imposition of punish- 
ment. 

(c) Periods in which the accused is absent 
without authority or fleeing from justice shall 
be excluded in computing the period of limita- 
tion prescribed in this section (article). 

(d) Periods in which the accused was absent 
from territory in which the United States has 
the authority to apprehend him, or in the cus- 
tody of civil authorities, or in the hands of the 
enemy, shall be excluded in computing the pe- 
riod of limitation prescribed in this article. 

(e) For an offense the trial of which in time of 
war is certified to the President by the Sec- 
retary concerned to be detrimental to the pros- 
ecution of the war or inimical to the national 
security, the period of limitation prescribed in 
this article is extended to six months after the 
termination of hostilities as proclaimed by the 
President or by a joint resolution of Congress. 

(f) When the United States is at war, the run- 
ning of any statute of limitations applicable to 
any offense under this chapter — 

(1) involving fraud or attempted fraud 
against the United States or any agency there- 
of in any manner, whether by conspiracy or 
not; 

(2) committed in connection with the acqui- 
sition, care, handling, custody, control, or dis- 
position of any real or personal property of the 
United States; or 

(3) committed in connection with the nego- 
tiation, procurement, award, performance, 
payment, interim financing, cancellation, or 
other termination or settlement, of any con- 
tract, subcontract, or purchase order which is 
connected with or related to the prosecution 
of the war, or with any disposition of termi- 
nation inventory by any war contractor or 
Government agency; 

is suspended until three years after the termi- 
nation of hostilities as proclaimed by the Presi- 
dent or by a joint resolution of Congress. 

(g) (1) If charges or specifications are dismissed 
as defective or insufficient for any cause and the 
period prescribed by the applicable statute of 
limitations — 

(A) has expired; or 

(B) will expire within 180 days after the date 
of dismissal of the charges and specifications, 

trial and punishment under new charges and 
specifications are not barred by the statute of 
limitations if the conditions specified in para- 
graph (2) are met. 

(2) The conditions referred to in paragraph (1) 
are that the new charges and specifications 
must — 

(A) be received by an officer exercising sum- 
mary court-martial jurisdiction over the com- 
mand within 180 days after the dismissal of the 
charges or specifications; and 

(B) allege the same acts or omissions that 
were alleged in the dismissed charges or speci- 
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fioations (or allege acts or omissions that were 
included in the dismissed charges or specifica- 
tions). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Pub. L. 
99-661, div. A, title VIII, § 805(a), (b), Nov. 14, 
1986, 100 Stat. 3908; Pub. L. 108-136, div. A, title 
V, §551, Nov. 24, 2003, 117 Stat. 1481; Pub. L. 
109-163, div. A, title V, §§ 552(e), 553, Jan. 6, 2006, 
119 Stat. 3263, 3264; Pub. L. 109-364, div. A, title 
X, § 1071(a)(4), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 
111-383, div. A, title X, §1075(b)(14), Jan. 7, 2011, 
124 Stat. 4369; Pub. L. 112-81, div. A, title V, 
§ 541(d)(1), Dec. 31, 2011, 125 Stat. 1410.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


843(a) 


50:618(a). 


May 5, 1950. ch. 169, §1 


843(b) 


50:618(b). 


(Art. 43), 64 Stat. 121. 


843(c) 


50:618(c). 




843(d) 


50:618(d). 




843(e) 


50:618(e). 




843(f) 


50:618(f). 





In subsection (b), the word "inclusive" is omitted as 
surplusage. 

In subsections (b) and (c), the words "is not" are sub- 
stituted for the words "shall not be". 

In subsection (e), the words "For an" are substituted 
for the words "In the case of any". The word "is" is 
substituted for the words "shall be". The words "Sec- 
retary concerned" are substituted for the words "Sec- 
retary of the Department". 

In subsection (f), the word "is" is substituted for the 
words "shall be". 

Amendments 

2011— Subsec. (b)(2)(B)(i). Pub. L. 112-81, § 541(d)(1)(A), 
substituted "section 920, 920a, 920b, or 920c of this title 
(article 120, 120a, 120b, or 120c)" for "section 920 of this 
title (article 120)". 

Subsec. (b)(2)(B)(v). Pub. L. 112-81, § 541(d)(1)(B), 
struck out "Indecent assault" after "Kidnaping-," and 
"or liberties with a child" after "Indecent acts". 

Pub. L. 111-383 substituted "Kidnaping, indecent as- 
sault," for "Kidnaping; indecent assault;". 

2006— Subsec. (a). Pub. L. 109-163, § 553(a), substituted 
"with murder or rape, or with any other offense punish- 
able by death" for "or with any offense punishable by 
death". 

Pub. L. 109-163, §552(e), substituted ", rape, or rape of 
a child," for "or rape,". 

Subsec. (b)(2)(A). Pub. L. 109-163, § 553(b)(1), sub- 
stituted "during the life of the child or within five 
years after the date on which the offense was commit- 
ted, whichever provides a longer period," for "before 
the child attains the age of 25 years". 

Subsec. (b)(2)(B). Pub. L. 109-163, § 553(b)(2)(A), struck 
out "sexual or physical" before "abuse of a person" in 
introductory provisions. 

Subsec. (b)(2)(B)(i). Pub. L. 109-163, § 553(b)(2)(B), sub- 
stituted "Any offense" for "Rape or carnal knowl- 
edge". 

Subsec. (b)(2)(B)(iii). Pub. L. 109-364, § 1071(a)(4)(A), 
substituted "125" for "126". 

Subsec. (b)(2)(B)(v). Pub. L. 109-163, § 553(b)(2)(C), sub- 
stituted "Kidnaping; indecent assault;" for "Indecent 

Subsec. (b)(2)(C). Pub. L. 109-364, § 1071(a)(4)(B), sub- 
stituted "under chapter 110 or 117 of title 18 or under 
section 1591 of that title" for "under chapter 110 or 117, 
or under section 1591, of title 18". 

Pub. L. 109-163, § 553(b)(3), added subpar. (C). 

2003— Subsec. (b)(2), (3). Pub. L. 108-136 added par. (2) 
and redesignated former par. (2) as (3). 

1986— Subsecs. (a) to (c). Pub. L. 99-661, § 805(a), 
amended subsecs. (a) to (c) generally. Prior to amend- 
ment, subsecs. (a) to (c) read as follows: 



"(a) A person charged with desertion or absence with- 
out leave in time of war, or with aiding the enemy, mu- 
tiny, or murder, may be tried and punished at any time 
without limitation. 

"(b) Except as otherwise provided in this article, a 
person charged with desertion in time of peace or any 
of the offenses punishable under sections 919-932 of this 
title (articles 119-132) is not liable to be tried by court- 
martial if the offense was committed more than three 
years before the receipt of sworn charges and specifica- 
tions by an officer exercising summary court-martial 
jurisdiction over the command. 

"(c) Except as otherwise provided in this article, a 
person charged with any offense is not liable to be tried 
by court-martial or punished under section 815 of this 
title (article 15) if the offense was committed more 
than two years before the receipt of sworn charges and 
specifications by an officer exercising summary court- 
martial jurisdiction over the command or before the 
imposition of punishment under section 815 of this title 
(article 15)." 

Subsec. (g). Pub. L. 99-661, § 805(b), added subsec. (g). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title V, § 541(f), Dec. 31, 2011, 125 
Stat. 1411, provided that: "The amendments made by 
this section [enacting sections 920b and 920c of this 
title and amending this section and sections 918 and 920 
of this title] shall take effect 180 days after the date of 
the enactment of this Act [Dec. 31, 2011] and shall apply 
with respect to offenses committed on or after such ef- 
fective date." 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 552(f), Jan. 6, 2006, 119 
Stat. 3263, provided that: "The amendments made by 
this section [amending this section and sections 918 and 
920 of this title and enacting provisions set out as notes 
under section 920 of this title] shall take effect on Octo- 
ber 1, 2007." 

Effective Date of 1986 Amendment 

Section 805(c) of Pub. L. 99-661 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall apply to an offense committed on or after 
the date of the enactment of this Act [Nov. 14, 1986]." 

§ 844. Art. 44. Former jeopardy 

(a) No person may, without his consent, be 
tried a second time for the same offense. 

(b) No proceeding in which an accused has 
been found guilty by a court-martial upon any 
charge or specification is a trial in the sense of 
this article until the finding of guilty has be- 
come final after review of the case has been 
fully completed. 

(c) A proceeding which, after the introduction 
of evidence but before a finding, is dismissed or 
terminated by the convening authority or on 
motion of the prosecution for failure of avail- 
able evidence or witnesses without any fault of 
the accused is a trial in the sense of this article. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 52.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


844(a) 


50:619(a). 


May 5, 1950, ch. 169. §1 


844(b) 


50:619(b). 


(Art. 44), 64 Stat. 122. 


844(c) 


50:619(c). 





In subsection (a), the word "may" is substituted for 
the word "shall". 

In subsection (b), the word "is" is substituted for the 
words "shall be held to be". 

In subsection (c), the word "after" is substituted for 
the words "subsequent to". The word "before" is sub- 
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stituted for the words "prior to". The word "is" is sub- 
stituted for the words "shall be". 

§ 845. Art. 45. Pleas of the accused 

(a) If an accused after arraignment makes an 
irregular pleading, or after a plea of guilty sets 
up matter inconsistent with, the plea, or if it ap- 
pears that he has entered the plea of guilty im- 
providently or through lack of understanding of 
its meaning and effect, or if he fails or refuses to 
plead, a plea of not guilty shall be entered in the 
record, and the court shall proceed as though he 
had pleaded not guilty. 

(b) A plea of guilty by the accused may not be 
received to any charge or specification alleging 
an offense for which the death penalty may be 
adjudged. With respect to any other charge or 
specification to which a plea of guilty has been 
made by the accused and accepted by the mili- 
tary judge or by a court-martial without a mili- 
tary judge, a finding of guilty of the charge or 
specification may, if permitted by regulations of 
the Secretary concerned, be entered imme- 
diately without vote. This finding shall con- 
stitute the finding of the court unless the plea 
of guilty is withdrawn prior to announcement of 
the sentence, in which event the proceedings 
shall continue as though the accused had plead- 
ed not guilty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 52; Pub. L. 
90-632, §2(19), Oct. 24, 1968, 82 Stat. 1339.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


845(a) 
845(b) 


50:620(a). 
50:620(b). 


May 5. 1950. ch. 169, §1 
(Art. 45), 64 Stat. 122. 



In subsection (b), the word "may" is substituted for 
the word "shall". 



Amendments 

1968— Subsec. (a). Pub. L. 90-632, §2(19)(A), substituted 
"after arraignment" for "arraigned before a court-mar- 
tial". 

Subsec. (b). Pub. L. 90-632, §2(19)(B), inserted provi- 
sions covering the making and accepting of a guilty 
plea to charges or specifications other than charges and 
specifications alleging an offense for which the death 
penalty may be adjudged. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§846. Art. 46. Opportunity to obtain witnesses 
and other evidence 

The trial counsel, the defense counsel, and the 
court-martial shall have equal opportunity to 
obtain witnesses and other evidence in accord- 
ance with such regulations as the President may 
prescribe. Process issued in court-martial cases 
to compel witnesses to appear and testify and to 
compel the production of other evidence shall be 
similar to that which courts of the United 
States having criminal jurisdiction may law- 
fully issue and shall run to any part of the 
United States, or the Commonwealths and pos- 
sessions. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 53; Pub. L. 
109-163, div. A, title X, § 1057(a)(6), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


846 


50:621. 


May 5, 1950, ch. 169. §1 
(Art. 46), 64 Stat. 122. 





The word "Commonwealths" is inserted to reflect the 
present status of Puerto Rico. 



Amendments 

2006— Pub. L. 109-163 substituted "Commonwealths 
and possessions" for "Territories, Commonwealths, and 
possessions". 

§ 847. Art. 47. Refusal to appear or testify 

(a) Any person not subject to this chapter 
who — 

(1) has been duly subpoenaed to appear as a 
witness before a court-martial, military com- 
mission, court of inquiry, or any other mili- 
tary court or board, or before any military or 
civil officer designated to take a deposition to 
be read in evidence before such a court, com- 
mission, or board, or has been duly issued a 
subpoena duces tecum for an investigation 
pursuant to section 832(b) of this title (article 
32(b)); 

(2) has been provided a means for reimburse- 
ment from the Government for fees and mile- 
age at the rates allowed to witnesses attend- 
ing the courts of the United States or, in the 
case of extraordinary hardship, is advanced 
such fees and mileage; and 

(3) willfully neglects or refuses to appear, or 
refuses to qualify as a witness or to testify or 
to produce any evidence which that person 
may have been legally subpoenaed to produce; 

is guilty of an offense against the United States. 

(b) Any person who commits an offense named 
in subsection (a) shall be tried on indictment or 
information in a United States district court or 
in a court of original criminal jurisdiction in 
any of the Commonwealths or possessions of the 
United States, and jurisdiction is conferred upon 
those courts for that purpose. Upon conviction, 
such a person shall be fined or imprisoned, or 
both, at the court's discretion. 

(c) The United States attorney or the officer 
prosecuting for the United States in any such 
court of original criminal jurisdiction shall, 
upon the certification of the facts to him by the 
military court, commission, court of inquiry, 
board, or convening authority, file an informa- 
tion against and prosecute any person violating 
this article. 

(d) The fees and mileage of witnesses shall be 
advanced or paid out of the appropriations for 
the compensation of witnesses. 

(Aug. 10, 1956, ch. 1041. 70A Stat. 53; Pub. L. 
104-106, div. A, title XI, §1111, Feb. 10, 1996, 110 
Stat. 461; Pub. L. 109-163, div. A, title X, 
§ 1057(a)(5), Jan. 6, 2006, 119 Stat. 3440; Pub. L. 
112-81, div. A, title V, § 542(a), (b), Dec. 31, 2011, 
125 Stat. 1411.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


847(a) 


50:622(a). 


May 5, 1950. oh. 169, §1 


847(b) 


50:622(b). 


(Art. 47), 64 Stat. 123. 


847(c) 


50:622(c). 




847(d) 


50:622(d). 





In subsection (a), the word "Any" is substituted for 
the word "Every". The word "is" is substituted for the 
words "shall be deemed". 

In subsection (b), the words "named in subsection 
(a)" are substituted for the words "denounced by this 
article". The words "Territories, Commonwealths, or" 
are substituted for the word "Territorial". The words 
"not more than" are substituted for the words "a pe- 
riod not exceeding'". 

In subsection (c), the words "It shall be the duty of 
* * * to" are omitted as surplusage. The words "United 
States Attorney" are substituted for the words "United 
States district attorney", to conform to the terminol- 
ogy of section 501 of title 28. The word "shall" is in- 
serted after the word "jurisdiction". 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 542(b), substituted 
"subpoenaed" for "subpenaed" in two places. 

Subsec. (a)(1). Pub. L. 112-81, § 542(a)(1)(A), sub- 
stituted "board, or has been duly issued a subpoena 
duces tecum for an investigation pursuant to section 
832(b) of this title (article 32(b));" for "board;". 

Subsec. (a)(2). Pub. L. 112-81, § 542(a)(1)(B), substituted 
"provided a means for reimbursement from the Govern- 
ment for fees and mileage" for "duly paid or tendered 
the fees and mileage of a witness" and inserted "or, in 
the case of extraordinary hardship, is advanced such 
fees and mileage" before semicolon. 

Subsec. (c). Pub. L. 112-81, § 542(a)(2), substituted 
"board, or convening authority" for "or board". 

2006— Subsec. (b). Pub. L. 109-163 substituted "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions". 

1996 — Subsec. (b). Pub. L. 104-106 inserted "indictment 
or" after "shall be tried on" and substituted "shall be 
fined or imprisoned, or both, at the court's discretion" 
for "shall be punished by a fine of not more than $500, 
or imprisonment for not more than six months, or 
both". 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title V, § 542(c), Dec. 31, 2011, 125 
Stat. 1411, provided that: "The amendments made by 
subsection (a) [amending this section] shall apply with 
respect to subpoenas issued after the date of the enact- 
ment of this Act [Dec. 31, 2011]." 

§ 848. Art. 48. Contempts 

(a) Authority to Punish Contempt. — A judge 
detailed to a court-martial, a court of inquiry, 
the United States Court of Appeals for the 
Armed Forces, a military Court of Criminal Ap- 
peals, a provost court, or a military commission 
may punish for contempt any person who — 

(1) uses any menacing word, sign, or gesture 
in the presence of the judge during the pro- 
ceedings of the court-martial, court, or mili- 
tary commission; 

(2) disturbs the proceedings of the court- 
martial, court, or military commission by any 
riot or disorder; or 

(3) willfully disobeys the lawful writ, proc- 
ess, order, rule, decree, or command of the 
court-martial, court, or military commission. 

(b) Punishment.— The punishment for con- 
tempt under subsection (a) may not exceed con- 
finement for 30 days, a fine of $1,000, or both. 



(c) Inapplicability to Military Commissions 
Under Chapter 47A. — This section does not 
apply to a military commission established 
under chapter 47A of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 53; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631; Pub. 
L. 111-383, div. A, title V, § 542(a), Jan. 7, 2011, 124 
Stat. 4218.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


848 


50:623. 


May 5, 1950, ch. 169, §1 
(Art. 48), 64 Stat. 123. 





The word "may" is substituted for the word "shall". 



Amendments 

2011 — Pub. L. 111-383 amended section generally. Prior 
to amendment, text read as follows: "A court-martial, 
provost court, or military commission may punish for 
contempt any person who uses any menacing word, 
sign, or gesture in its presence, or who disturbs its pro- 
ceedings by any riot or disorder. The punishment may 
not exceed confinement for 30 days or a fine of $100, or 
both. This section does not apply to a military commis- 
sion established under chapter 47A of this title." 

2006— Pub. L. 109-366 inserted last sentence. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title V, § 542(b), Jan. 7, 2011, 124 
Stat. 4218, provided that: "Section 848 of title 10, United 
States Code (article 48 of the Uniform Code of Military 
Justice), as amended by subsection (a), shall apply with 
respect to acts of contempt committed after the date of 
the enactment of this Act [Jan. 7, 2011]." 

§ 849. Art. 49. Depositions 

(a) At any time after charges have been signed 
as provided in section 830 of this title (article 
30), any party may take oral or written deposi- 
tions unless the military judge or court-martial 
without a military judge hearing the case or, if 
the case is not being heard, an authority com- 
petent to convene a court-martial for the trial 
of those charges forbids it for good cause. If a 
deposition is to be taken before charges are re- 
ferred for trial, such an authority may designate 
commissioned officers to represent the prosecu- 
tion and the defense and may authorize those of- 
ficers to take the deposition of any witness. 

(b) The party at whose instance a deposition is 
to be taken shall give to every other party rea- 
sonable written notice of the time and place for 
taking the deposition. 

(c) Depositions may be taken before and au- 
thenticated by any military or civil officer au- 
thorized by the laws of the United States or by 
the laws of the place where the deposition is 
taken to administer oaths. 

(d) A duly authenticated deposition taken 
upon reasonable notice to the other parties, so 
far as otherwise admissible under the rules of 
evidence, may be read in evidence or, in the case 
of audiotape, videotape, or similar material, 
may be played in evidence before any military 
court or commission in any case not capital, or 
in any proceeding before a court of inquiry or 
military board, if it appears — 

(1) that the witness resides or is beyond the 
State, Commonwealth, or District of Columbia 
in which the court, commission, or board is or- 
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dered to sit, or beyond 100 miles from the 
place of trial or hearing; 

(2) that the witness by reason of death, age, 
sickness, bodily infirmity, imprisonment, 
military necessity, nonamenability to process, 
or other reasonable cause, is unable or refuses 
to appear and testify in person at the place of 
trial or hearing; or 

(3) that the present whereabouts of the wit- 
ness is unknown. 

(e) Subject to subsection (d), testimony by 
deposition may be presented by the defense in 
capital cases. 

(f) Subject to subsection (d), a deposition may 
be read in evidence or, in the case of audiotape, 
videotape, or similar material, may be played in 
evidence in any case in which the death penalty 
is authorized but is not mandatory, whenever 
the convening authority directs that the case be 
treated as not capital, and in such a case a sen- 
tence of death may not be adjudged by the 
court-martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 53; Pub. L. 
90-632, §2(20), Oct. 24, 1968, 82 Stat. 1340; Pub. L. 
98-209, §6(b), Dec. 6, 1983, 97 Stat. 1400; Pub. L. 
109-163, div. A, title X, § 1057(a)(3), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


849(a) 


50:624(a). 


May 5. 1950, ch. 169, §1 


849(b) 


50:624(b). 


(Art. 49), 64 Stat. 123. 


849(c) 


50:624(c). 




849(d) 


50:624(d). 




849(e) 


50:624(e). 




849(f) 


50:624(f). 





In subsection (a), the word "commissioned" Is in- 
serted for clarity. 

In subsection (d), trie word "Commonwealth" Is in- 
serted to reflect the present status of Puerto Rico. The 
words "of Columbia" are Inserted after the word "Dis- 
trict" for clarity. The words "the distance of" are 
omitted as surplusage. 

In subsections (e) and (f), the words "the require- 
ments of" and the words "of this article" are omitted 
as surplusage. The word "presented" is substituted for 
the word "adduced" in subsection (e). 

In subsection (f), the word "directs" is substituted for 
the words "shall have directed". The words "by law" 
are omitted as surplusage. 

Amendments 

2006— Subsec. (d)(1). Pub. L. 109-163 struck out "Terri- 
tory," after "State,". 

1983— Subsecs. (d), (f). Pub. L. 98-209 Inserted "or, In 
the case of audiotape, videotape, or similar material, 
may be played In evidence" after "read in evidence". 

1968 — Subsec. (a). Pub. L. 90-632 inserted reference to 
the taking of depositions being forbidden by the mili- 
tary judge or the court-martial without a military 
judge if the case Is being heard. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective on first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case In which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 



Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 850. Art. 50. Admissibility of records of courts of 
inquiry 

(a) In any case not capital and not extending 
to the dismissal of a commissioned officer, the 
sworn testimony, contained in the duly authen- 
ticated record of proceedings of a court of in- 
quiry, of a person whose oral testimony cannot 
be obtained, may, if otherwise admissible under 
the rules of evidence, be read in evidence by any 
party before a court-martial or military com- 
mission if the accused was a party before the 
court of inquiry and if the same issue was in- 
volved or if the accused consents to the intro- 
duction of such evidence. This section does not 
apply to a military commission established 
under chapter 47A of this title. 

(b) Such testimony may be read in evidence 
only by the defense in capital cases or cases ex- 
tending to the dismissal of a commissioned offi- 
cer. 

(c) Such testimony may also be read in evi- 
dence before a court of inquiry or a military 
board. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 54; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


850(a) 


50:625(a). 


May 5, 1950, ch. 169. §1 


850(b) 


50:625(b). 


(Art. 50), 64 Stat. 124. 


850(c) 


50:625(c). 





In subsections (a) and (b), the word "commissioned" 
Is Inserted for clarity. 

Amendments 

2006— Subsec. (a). Pub. L. 109-366 inserted last sen- 
tence. 



§ 850a. Art. 50a. Defense of lack of mental respon- 
sibility 

(a) It is an affirmative defense in a trial by 
court-martial that, at the time of the commis- 
sion of the acts constituting the offense, the ac- 
cused, as a result of a severe mental disease or 
defect, was unable to appreciate the nature and 
quality or the wrongfulness of the acts. Mental 
disease or defect does not otherwise constitute a 
defense. 

(b) The accused has the burden of proving the 
defense of lack of mental responsibility by clear 
and convincing evidence. 

(c) Whenever lack of mental responsibility of 
the accused with respect to an offense is prop- 
erly at issue, the military judge, or the presi- 
dent of a court-martial without a military 
judge, shall instruct the members of the court 
as to the defense of lack of mental responsibility 
under this section and charge them to find the 
accused — 

(1) guilty; 

(2) not guilty; or 

(3) not guilty only by reason of lack of men- 
tal responsibility. 
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(d) Subsection (c) does not apply to a court- 
martial composed of a military judge only. In 
the case of a court-martial composed of a mili- 
tary judge only, whenever lack of mental re- 
sponsibility of the accused with respect to an of- 
fense is properly at issue, the military judge 
shall find the accused — 

(1) guilty; 

(2) not guilty; or 

(3) not guilty only by reason of lack of men- 
tal responsibility. 

(e) Notwithstanding the provisions of section 
852 of this title (article 52), the accused shall be 
found not guilty only by reason of lack of men- 
tal responsibility if — 

(1) a majority of the members of the court- 
martial present at the time the vote is taken 
determines that the defense of lack of mental 
responsibility has been established; or 

(2) in the case of a court-martial composed 
of a military judge only, the military judge 
determines that the defense of lack of mental 
responsibility has been established. 

(Added Pub. L. 99-661, div. A, title VIII, 
§ 802(a)(1), Nov. 14, 1986, 100 Stat. 3905.) 

Effective Date 

Section 802(b) of Pub. L. 99-661 provided that: "Sec- 
tion 850a of title 10, United States Code, as added by 
subsection (a)(1), shall apply only to offenses commit- 
ted on or after the date of the enactment of this Act 
[Nov. 14, 1986]." 

§851. Art. 51. Voting and rulings 

(a) Voting by members of a general or special 
court-martial on the findings and on the sen- 
tence, and by members of a court-martial with- 
out a military judge upon questions of chal- 
lenge, shall be by secret written ballot. The jun- 
ior member of the court shall count the votes. 
The count shall be checked by the president, 
who shall forthwith announce the result of the 
ballot to the members of the court. 

(b) The military judge and, except for ques- 
tions of challenge, the president of a court-mar- 
tial without a military judge shall rule upon all 
questions of law and all interlocutory questions 
arising during the proceedings. Any such ruling 
made by the military judge upon any question of 
law or any interlocutory question other than 
the factual issue of mental responsibility of the 
accused, or by the president of a court-martial 
without a military judge upon any question of 
law other than a motion for a finding of not 
guilty, is final and constitutes the ruling of the 
court. However, the military judge or the presi- 
dent of a court-martial without a military judge 
may change his ruling at any time during trial. 
Unless the ruling is final, if any member objects 
thereto, the court shall be cleared and closed 
and the question decided by a voice vote as pro- 
vided in section 852 of this title (article 52), be- 
ginning with the junior in rank. 

(c) Before a vote is taken on the findings, the 
military judge or the president of a court-mar- 
tial without a military judge shall, in the pres- 
ence of the accused and counsel, instruct the 
members of the court as to the elements of the 
offense and charge them — 

(1) that the accused must be presumed to be 
innocent until his guilt is established by legal 



and competent evidence beyond reasonable 
doubt; 

(2) that in the case being considered, if there 
is a reasonable doubt as to the guilt of the ac- 
cused, the doubt must be resolved in favor of 
the accused and he must be acquitted; 

(3) that, if there is a reasonable doubt as to 
the degree of guilt, the finding must be in a 
lower degree as to which there is no reason- 
able doubt; and 

(4) that the burden of proof to establish the 
guilt of the accused beyond reasonable doubt 
is upon the United States. 

(d) Subsections (a), (b), and (c) do not apply to 
a court-martial composed of a military judge 
only. The military judge of such a court-martial 
shall determine all questions of law and fact 
arising during the proceedings and, if the ac- 
cused is convicted, adjudge an appropriate sen- 
tence. The military judge of such a court-mar- 
tial shall make a general finding and shall in ad- 
dition on request find the facts specially. If an 
opinion or memorandum of decision is filed, it 
will be sufficient if the findings of fact appear 
therein. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 54; Pub. L. 
90-632, §2(21), Oct. 24, 1968, 82 Stat. 1340.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


851(a) 


50:626(a). 


May 5, 1950, ch. 169. §1 


851(b) 


50:626(b). 


(Art. 51), 64 Stat. 124. 


851(c) 


50:626(0). 





In subsection (a), the words "in each case" are omit- 
ted as surplusage. 

In subsection (b), the word "is" is substituted for the 
words "shall be" in the second sentence. The word 
"constitutes" is substituted for the words "shall con- 
stitute". The word "However," is substituted for the 
word "but". The word "his" is substituted for the 
words "any such". The words "the ruling- is" are sub- 
stituted for the words "such ruling be". The words 
"voice vote" are substituted for the words "vote * * * 
viva voce". 

In subsection (c), the word "must" is substituted for 
the word "shall" in clause (2), since a condition is pre- 
scribed, not a command. The words "United States" 
are substituted for the word "Government". 

Amendments 

1968— Subsec. (a). Pub. L. 90-632, §2(21)(A), limited the 
balloting on the question of challenges to courts-mar- 
tial without military judges. 

Subsec. (b). Pub. L. 90-632, §2(21)(B), substituted 
"military judge" for "law officer" and inserted ref- 
erence to the military judge's ruling upon challenges 
for cause when a military judge is part of a court-mar- 
tial and reference to questions of law. 

Subsec. (c). Pub. L. 90-632, §2(21)(C), substituted 
"military judge" for "law officer" and made minor 
changes in phraseology eliminating the division be- 
tween general and special court-martials. 

Subsec. (d). Pub. L. 90-632, §2(21)(D), added subsec. (d). 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 852. Art. 52. Number of votes required 

(a)(1) No person may be convicted of an offense 
for which the death penalty is made mandatory 
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by law, except by the concurrence of all the 
members of the court-martial present at the 
time the vote is taken. 

(2) No person may be convicted of any other 
offense, except as provided in section 845(b) of 
this title (article 45(b)) or by the concurrence of 
two-thirds of the members present at the time 
the vote is taken. 

(b) (1) No person may be sentenced to suffer 
death, except by the concurrence of all the 
members of the court-martial present at the 
time the vote is taken and for an offense in this 
chapter expressly made punishable by death. 

(2) No person may be sentenced to life impris- 
onment or to confinement for more than ten 
years, except by the concurrence of three- 
fourths of the members present at the time the 
vote is taken. 

(3) All other sentences shall be determined by 
the concurrence of two-thirds of the members 
present at the time the vote is taken. 

(c) All other questions to be decided by the 
members of a general or special court-martial 
shall be determined by a majority vote, but a 
determination to reconsider a finding of guilty 
or to reconsider a sentence, with a view toward 
decreasing it, may be made by any lesser vote 
which indicates that the reconsideration is not 
opposed by the number of votes required for that 
finding or sentence. A tie vote on a challenge 
disqualifies the member challenged. A tie vote 
on a motion for a finding of not guilty or on a 
motion relating to the question of the accused's 
sanity is a determination against the accused. A 
tie vote on any other question is a determina- 
tion in favor of the accused. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 55; Pub. L. 
90-632, §2(22), Oct. 24, 1968, 82 Stat. 1340.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


852(a) 


50:627(a). 


May 5, 1950, oh. 169, §1 


852(b) 


50:627(b) 


(Art. 52), 64 Stat. 125. 


852(c) 


50:627(c). 





In subsections (a) and (b), the word "may" is sub- 
stituted for the word "shall". 

In subsection (b)(2), the words "for more than" are 
substituted for the words "In excess of". 

In subsection (c), the word "disqualifies" Is sub- 
stituted for the words "shall disqualify". The word "is" 
is substituted for the words "shall be" In the last two 
sentences. 

Amendments 

1968— Subsec. (a)(2). Pub. L. 90-632, §2(22)(A), Inserted 
reference to the exception provided in section 845(b) of 
this title (article 45(b)). 

Subsec. (c). Pub. L. 90-632, §2(22)(B), provided that a 
determination to reconsider a finding of guilty or to re- 
consider a sentence, with a view toward decreasing it, 
may be made by a vote of less than a majority vote 
which Indicates that the reconsideration Is not opposed 
by the number of votes required for that finding or sen- 
tence. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 

tenth month following October 1968, see section 4 of 

Pub. L. 90-632, set out as a note under section 801 of 
this title. 



§ 853. Art. 53. Court to announce action 

A court-martial shall announce its findings 
and sentence to the parties as soon as deter- 
mined. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 56.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


853 


50:628. 


May 5, 1950, ch. 169. §1 
(Art. 53), 64 Stat. 125. 





The word "A" is substituted for the word "Every". 



§ 854. Art. 54. Record of trial 

(a) Each general court-martial shall keep a 
separate record of the proceedings in each case 
brought before it, and the record shall be au- 
thenticated by the signature of the military 
judge. If the record cannot be authenticated by 
the military judge by reason of his death, dis- 
ability, or absence, it shall be authenticated by 
the signature of the trial counsel or by that of 
a member if the trial counsel is unable to au- 
thenticate it by reason of his death, disability, 
or absence. In a court-martial consisting of only 
a military judge the record shall be authenti- 
cated by the court reporter under the same con- 
ditions which would impose such a duty on a 
member under this subsection. 

(b) Each special and summary court-martial 
shall keep a separate record of the proceedings 
in each case, and the record shall be authenti- 
cated in the manner required by such regula- 
tions as the President may prescribe. 

(c) (1) A complete record of the proceedings and 
testimony shall be prepared — 

(A) in each general court-martial case in 
which the sentence adjudged includes death, a 
dismissal, a discharge, or (if the sentence ad- 
judged does not include a discharge) any other 
punishment which exceeds that which may 
otherwise be adjudged by a special court-mar- 
tial; and 

(B) in each special court-martial case in 
which the sentence adjudged includes a bad- 
conduct discharge, confinement for more than 
six months, or forfeiture of pay for more than 
six months. 

(2) In all other court-martial cases, the record 
shall contain such matters as may be prescribed 
by regulations of the President. 

(d) A copy of the record of the proceedings of 
each general and special court-martial shall be 
given to the accused as soon as it is authenti- 
cated. 

(e) In the case of a general or special court- 
martial involving a sexual assault or other of- 
fense covered by section 920 of this title (article 
120), a copy of all prepared records of the pro- 
ceedings of the court-martial shall be given to 
the victim of the offense if the victim testified 
during the proceedings. The records of the pro- 
ceedings shall be provided without charge and as 
soon as the records are authenticated. The vic- 
tim shall be notified of the opportunity to re- 
ceive the records of the proceedings. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 56; Pub. L. 
90-632, §2(23), Oct. 24, 1968, 82 Stat. 1340; Pub. L. 
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98-209, §6(c), Dec. 6, 1983, 97 Stat. 1400; Pub. L. 
106-398, §1 [[div. A], title V, § 555(a)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-127; Pub. L. 112-81, div. A, 
title V, § 586(e), Dec. 31, 2011, 125 Stat. 1435.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


854(a) 


50:629(a). 


May 5, 1950. oh. 169, §1 


854(b) 


50:629(b). 


(Art. 54), 64 Stat. 125. 


854(c) 


50:629(c). 





In subsection (a), the word "If" is substituted for the 
words "In case". The words "any of those" are sub- 
stituted for the word "such" in the last sentence. 

In subsection (b), the words "and the" are substituted 
for the word "which" before the word "record". The 
words "the matter and shall be authenticated in the 
manner required by such regulations as" are sub- 
stituted for the words "such matter and be authenti- 
cated in such manner as may be required by regula- 
tions which". 

In subsection (c), the words "it is" are inserted before 
the word "authenticated". 

Amendments 

2011— Subsec. (e). Pub. L. 112-81 added subsec. (e). 

2000— Subsec. (c)(1)(B). Pub. L. 106-398 inserted 
", confinement for more than six months, or forfeiture 
of pay for more than six months" after "bad-conduct 
discharge". 

1983— Subsec. (a). Pub. L. 98-209, § 6(c)(1), struck out 
provision that if the proceedings had resulted in an ac- 
quittal of all charges and specifications or, if not af- 
fecting a general or flag officer, in a sentence not in- 
cluding discharge and not in excess of that which could 
otherwise be adjudged by a special court-martial, the 
record had to contain such matters as might be pre- 
scribed by regulations of the President. 

Subsec. (b). Pub. L. 98-209, §6(c)(2), substituted "the 
record" for "the record shall contain the matter and". 

Subsecs. (c), (d). Pub. L. 98-209, § 6(c)(3), (4), added 
subsec. (c) and redesignated former subsec. (c) as (d). 

1968 — Subsec. (a). Pub. L. 90-632 provided for authen- 
tication of a record of trial by general court-martial by 
the signature of the military judge, for alternate meth- 
ods of authentication if the military judge for specified 
reasons is unable to authenticate it, for authentication 
when a court-martial consists only of a military judge, 
and for summarized records of trial in specified cases. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §555(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-127, provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect as of April 1, 2000, and shall apply 
with respect to charges referred on or after that date to 
trial by special court-martial." 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

SUBCHAPTER VIII— SENTENCES 

Sec. Art. 

855. 55. Cruel and unusual punishments prohib- 
ited. 



Sec. 


Art. 




856. 


56. 


Maximum limits. 


856a. 


56a. 


Sentence of confinement for life without 






eligibility for parole. 


857. 


57. 


Effective date of sentences. 


857a. 


57a. 


Deferment of sentences. 


858. 


58. 


Execution of confinement. 


858a. 


58a. 


Sentences: reduction in enlisted grade 






upon approval. 


858b. 


58b. 


Sentences: forfeiture of pay and allow- 



ances during confinement. 
Amendments 

1997— Pub. L. 105-85, div. A, title V, § 581(a)(2), Nov. 18, 
1997, 111 Stat. 1760, added item 856a. 

1996— Pub. L. 104-106, div. A, title XI, §§ 1122(a)(2), 
1123(b), Feb. 10, 1996, 110 Stat. 463, 464, added items 857a 
and 858b. 

1960— Pub. L. 86-633, §1(2), July 12, 1960, 74 Stat. 468, 
added item 858a. 

§855. Art. 55. Cruel and unusual punishments 
prohibited 

Punishment by flogging, or by branding, 
marking, or tattooing on the body, or any other 
cruel or unusual punishment, may not be ad- 
judged by any court-martial or inflicted upon 
any person subject to this chapter. The use of 
irons, single or double, except for the purpose of 
safe custody, is prohibited. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 56.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


855 


50:636. 


May 5, 1950, ch. 169. §1 
(Art. 55), 64 Stat. 126. 





The word "may" is substituted for the word "shall". 



§ 856. Art. 56. Maximum limits 

The punishment which a court-martial may 
direct for an offense may not exceed such limits 
as the President may prescribe for that offense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 56.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


856 


50:637. 


May 5, 1950, ch. 169. §1 
(Art. 56), 64 Stat. 126. 





The word "may" is substituted for the word "shall". 



§856a. Art. 56a. Sentence of confinement for life 
without eligibility for parole 

(a) For any offense for which a sentence of 
confinement for life may be adjudged, a court- 
martial may adjudge a sentence of confinement 
for life without eligibility for parole. 

(b) An accused who is sentenced to confine- 
ment for life without eligibility for parole shall 
be confined for the remainder of the accused's 
life unless — 

(1) the sentence is set aside or otherwise 
modified as a result of— 

(A) action taken by the convening author- 
ity, the Secretary concerned, or another per- 
son authorized to act under section 860 of 
this title (article 60); or 

(B) any other action taken during post- 
trial procedure and review under any other 
provision of subchapter IX; 
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(2) the sentence is set aside or otherwise 
modified as a result of action taken by a Court 
of Criminal Appeals, the Court of Appeals for 
the Armed Forces, or the Supreme Court; or 

(3) the accused is pardoned. 

(Added Pub. L. 105-85, div. A, title V, § 581(a)(1), 
Nov. 18, 1997, 111 Stat. 1759.) 

Effective Date 

Section 581(b) of Pub. L. 105-85 provided that: "Sec- 
tion 856a of title 10, United States Code (article 56a of 
the Uniform Code of Military Justice), as added by sub- 
section (a), shall be applicable only with respect to an 
offense committed after the date of the enactment of 
this Act [Nov. 18, 199V]." 

§ 857. Art. 57. Effective date of sentences 

(a) (1) Any forfeiture of pay or allowances or 
reduction in grade that is included in a sentence 
of a court-martial takes effect on the earlier 

of— 

(A) the date that is 14 days after the date on 
which the sentence is adjudged; or 

(B) the date on which the sentence is ap- 
proved by the convening authority. 

(2) On application by an accused, the conven- 
ing authority may defer a forfeiture of pay or al- 
lowances or reduction in grade that would other- 
wise become effective under paragraph (1)(A) 
until the date on which the sentence is approved 
by the convening authority. Such a deferment 
may be rescinded at any time by the convening 
authority. 

(3) A forfeiture of pay or allowances shall be 
applicable to pay and allowances accruing on 
and after the date on which the sentence takes 
effect. 

(4) In this subsection, the term "convening au- 
thority", with respect to a sentence of a court- 
martial, means any person authorized to act on 
the sentence under section 860 of this title (arti- 
cle 60). 

(b) Any period of confinement included in a 
sentence of a court-martial begins to run from 
the date the sentence is adjudged by the court- 
martial, but periods during which the sentence 
to confinement is suspended or deferred shall be 
excluded in computing the service of the term of 
confinement. 

(c) All other sentences of courts-martial are 
effective on the date ordered executed. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 56; Pub. L. 
90-632, §2(24), Oct. 24, 1968, 82 Stat. 1341; Pub. L. 
98-209, §5(f), Dec. 6, 1983, 97 Stat. 1400; Pub. L. 
102-484, div. A, title X, §1064, Oct. 23, 1992, 106 
Stat. 2505; Pub. L. 104-106, div. A, title XI, 
§§ 1121(a), 1123(a)(1), (2), Feb. 10, 1996, 110 Stat. 
462-464.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


857(a) 


50:638(a). 


May 5, 1950. ch. 169, §1 


857(b) 


50:638(b). 


(Art. 57), 64 Stat. 126. 


857(c) 


50:638(c). 





In subsection (a), the word "may" is substituted for 
the word "shall". 

In subsection (b), the word "begins" is substituted for 
the words "shall begin". 

In subsection (c), the word "are" Is substituted for 
the words "shall become". 



Amendments 

1996— Subsec. (a). Pub. L. 104-106, § 1121(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "No forfeiture may extend to any pay 
or allowances accrued before the date on which the sen- 
tence is approved by the person acting under section 
860(c) of this title (article 60(c))." 

Subsecs. (d), (e). Pub. L. 104-106, § 1123(a)(1), (2), redes- 
ignated subsecs. (d) and (e) as section 857a(a) and (b), 
respectively, of this title. 

1992— Subsec. (e). Pub. L. 102-484 added subsec. (e). 

1983 — Subsec. (a). Pub. L. 98-209 substituted provision 
that no forfeiture may extend to any pay or allowances 
accrued before the date on which the sentence Is ap- 
proved by the person acting under section 860(c) of this 
title, for provision that whenever a sentence of a court- 
martial as lawfully adjudged and approved included a 
forfeiture of pay or allowances in addition to confine- 
ment not suspended or deferred, the forfeiture could 
apply to pay or allowances becoming due on or after 
the date the sentence was approved by the convening 
authority, and that no forfeiture could extend to any 
pay or allowances accrued before that date. 

1968— Subsec. (a). Pub. L. 90-632 inserted reference to 
deferral of sentence of confinement. 

Subsec. (b). Pub. L. 90-632 inserted reference to defer- 
ral of sentence of confinement. 

Subsec. (d). Pub. L. 90-632 added subsec. (d). 

Effective Date of 1996 Amendment 

Section 1121(b) of Pub. L. 104-106 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to a case in which a sentence is ad- 
judged by a court-martial on or after the first day of 
the first month that begins at least 30 days after the 
date of the enactment of this Act [Feb. 10, 1996]." 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 857a. Art. 57a. Deferment of sentences 

(a) On application by an accused who is under 
sentence to confinement that has not been or- 
dered executed, the convening authority or, if 
the accused is no longer under his jurisdiction, 
the officer exercising general court-martial ju- 
risdiction over the command to which the ac- 
cused is currently assigned, may in his sole dis- 
cretion defer service of the sentence to confine- 
ment. The deferment shall terminate when the 
sentence is ordered executed. The deferment 
may be rescinded at any time by the officer who 
granted it or, if the accused is no longer under 
his jurisdiction, by the officer exercising general 
court-martial jurisdiction over the command to 
which the accused is currently assigned. 
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(b) (1) In any case in which a court-martial sen- 
tences a person referred to in paragraph (2) to 
confinement, the convening authority may defer 
the service of the sentence to confinement, 
without the consent of that person, until after 
the person has been permanently released to the 
armed forces by a State or foreign country re- 
ferred to in that paragraph. 

(2) Paragraph (1) applies to a person subject to 
this chapter who — 

(A) while in the custody of a State or foreign 
country is temporarily returned by that State 
or foreign country to the armed forces for 
trial by court-martial; and 

(B) after the court-martial, is returned to 
that State or foreign country under the au- 
thority of a mutual agreement or treaty, as 
the case may be. 

(3) In this subsection, the term "State" in- 
cludes the District of Columbia and any com- 
monwealth, territory, or possession of the 
United States. 

(c) In any case in which a court-martial sen- 
tences a person to confinement and the sentence 
to confinement has been ordered executed, but 
in which review of the case under section 
867(a)(2) of this title (article 67(a)(2)) is pending, 
the Secretary concerned may defer further serv- 
ice of the sentence to confinement while that re- 
view is pending. 

(Added Pub. L. 90-632, §2(24), Oct. 24, 1968, 82 
Stat. 1341, § 857(d); amended Pub. L. 102-484, div. 
A, title X, §1064, Oct. 23, 1992, 106 Stat. 2505; re- 
numbered §857a and amended Pub. L. 104-106, 
div. A, title XI, § 1123(a), Feb. 10, 1996, 110 Stat. 
463.) 

Amendments 

1996— Pub. L. 104-106 redesignated subsecs. (d) and (e) 
of section 857 of this title as subsecs. (a) and (b), respec- 
tively, of this section, added section catchline, in sub- 
sec. (b)(1), substituted "defer" for "postpone", and 
added subsec. (c). 

1992— Subsec. (b), formerly § 857(e). Pub. L. 102-484 
added subsec. (e). See 1996 Amendment note above. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

§ 858. Art. 58. Execution of confinement 

(a) Under such instructions as the Secretary 
concerned may prescribe, a sentence of confine- 
ment adjudged by a court-martial or other mili- 
tary tribunal, whether or not the sentence in- 
cludes discharge or dismissal, and whether or 
not the discharge or dismissal has been exe- 
cuted, may be carried into execution by confine- 
ment in any place of confinement under the con- 
trol of any of the armed forces or in any penal 
or correctional institution under the control of 
the United States, or which the United States 
may be allowed to use. Persons so confined in a 
penal or correctional institution not under the 
control of one of the armed forces are subject to 
the same discipline and treatment as persons 
confined or committed by the courts of the 
United States or of the State, District of Colum- 
bia, or place in which the institution is situated. 



(b) The omission of the words "hard labor" 
from any sentence of a court-martial adjudging 
confinement does not deprive the authority exe- 
cuting that sentence of the power to require 
hard labor as a part of the punishment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 57; Pub. L. 
109-163, div. A, title X, § 1057(a)(3), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


858(a) 
858(b) 


50:639(a). 
50:639(b). 


May 5, 1950, ch. 169. §1 
(Art. 58), 64 Stat. 126. 



In subsection (a), the words "Secretary concerned" 
are substituted for the words "Department concerned", 
since the "Department" as an entity, cannot issue in- 
structions. The word "are" is substituted for the words 
"shall be". The words "of Columbia" are inserted after 
"District" for clarity. 

In subsection (b), the word "from" is substituted for 
the word "in". The words "does not deprive" are sub- 
stituted for the words "shall not be construed as de- 
priving". 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 struck out "Terri- 
tory," after "State,". 

§858a. Art. 58a. Sentences: reduction in enlisted 
grade upon approval 

(a) Unless otherwise provided in regulations to 
be prescribed by the Secretary concerned, a 
court-martial sentence of an enlisted member in 
a pay grade above E-l, as approved by the con- 
vening authority, that includes — 

(1) a dishonorable or bad-conduct discharge; 

(2) confinement; or 

(3) hard labor without confinement; 

reduces that member to pay grade E-l, effective 
on the date of that approval. 

(b) If the sentence of a member who is reduced 
in pay grade under subsection (a) is set aside or 
disapproved, or, as finally approved, does not in- 
clude any punishment named in subsection 
(a)(1), (2), or (3), the rights and privileges of 
which he was deprived because of that reduction 
shall be restored to him and he is entitled to the 
pay and allowances to which he would have been 
entitled, for the period the reduction was in ef- 
fect, had he not been so reduced. 

(Added Pub. L. 86-633, §1(1), July 12, 1960, 74 
Stat. 468.) 

§858b. Art. 58b. Sentences: forfeiture of pay and 
allowances during confinement 

(a)(1) A court-martial sentence described in 
paragraph (2) shall result in the forfeiture of 
pay, or of pay and allowances, due that member 
during any period of confinement or parole. The 
forfeiture pursuant to this section shall take ef- 
fect on the date determined under section 857(a) 
of this title (article 57(a)) and may be deferred 
as provided in that section. The pay and allow- 
ances forfeited, in the case of a general court- 
martial, shall be all pay and allowances due that 
member during such period and, in the case of a 
special court-martial, shall be two-thirds of all 
pay due that member during such period. 

(2) A sentence covered by this section is any 
sentence that includes — 
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(A) confinement for more than six months or 
death; or 

(B) confinement for six months or less and a 
dishonorable or bad-conduct discharge or dis- 
missal. 

(b) In a case involving an accused who has de- 
pendents, the convening authority or other per- 
son acting under section 860 of this title (article 
60) may waive any or all of the forfeitures of pay 
and allowances required by subsection (a) for a 
period not to exceed six months. Any amount of 
pay or allowances that, except for a waiver 
under this subsection, would be forfeited shall 
be paid, as the convening authority or other per- 
son taking action directs, to the dependents of 
the accused. 

(c) If the sentence of a member who forfeits 
pay and allowances under subsection (a) is set 
aside or disapproved or, as finally approved, does 
not provide for a punishment referred to in sub- 
section (a)(2), the member shall be paid the pay 
and allowances which the member would have 
been paid, except for the forfeiture, for the pe- 
riod during which the forfeiture was in effect. 

(Added Pub. L. 104-106, div. A, title XI, 
§ 1122(a)(1), Feb. 10, 1996, 110 Stat. 463; amended 
Pub. L. 104-201, div. A, title X, § 1068(a)(1), Sept. 
23, 1996, 110 Stat. 2655; Pub. L. 105-85, div. A, title 
X, § 1073(a)(9), Nov. 18, 1997, 111 Stat. 1900.) 

Amendments 

1997— Subsec. (a)(1). Pub. L. 105-85 substituted "for- 
feiture of pay, or of pay and allowances, due that mem- 
ber" for "forfeiture of pay and (if adjudged by a general 
court-martial) allowances due that member" in first 
sentence. 

1996— Subsec. (a)(1). Pub. L. 104-201, § 1068(a)(1)(B), 
substituted "two-thirds of all pay" for "two-thirds of 
all pay and allowances" in third sentence. 

Pub. L. 104-201, § 1068(a)(1)(A), which directed amend- 
ment of first sentence by inserting- "(if adjudged by a 
general court-martial)" after "all pay and", was exe- 
cuted by making the insertion after "of pay and" in 
first sentence to reflect the probable intent of Con- 
gress. 

Effective Date of 1996 Amendment 

Section 1068(a)(2) of Pub. L. 104-201 provided that: 
"The amendments made by paragraph (1) [amending 
this section] shall take effect as of April 1, 1996, and 
shall apply to any case in which a sentence is adjudged 
by a court-martial on or after that date." 

Effective Date 

Section 1122(b) of Pub. L. 104-106 provided that: "The 
section (article) added by the amendment made by sub- 
section (a)(1) [this section] shall apply to a case in 
which a sentence is adjudged by a court-martial on or 
after the first day of the first month that begins at 
least 30 days after the date of the enactment of this Act 
[Feb. 10, 1996]." 

SUBCHAPTER IX— POST-TRIAL PROCEDURE 
AND REVIEW OF COURTS-MARTIAL 



Error of law; lesser included offense. 
Action by the convening authority. 
Waiver or withdrawal of appeal. 
Appeal by the United States. 
Rehearings. 

Review by a judge advocate. 

Disposition of records. 

Review by Court of Criminal Appeals. 



Sec. 


Art. 


859. 


59 


860. 


60 


861. 
862. 


61 


863. 


62 
63 


864. 


64 


865. 


65 



Sec. 


Art. 


867. 


67. 


867a. 


67a. 


868. 


68. 


869. 


69. 


870. 


70. 


871. 


71. 


872. 


72. 


873. 


73. 


874. 


74. 


875. 


75. 


876. 


76. 


876a. 


76a. 



876b. 



76b. 



Review by the Court of Appeals for the 

Armed Forces. 
Review by the Supreme Court. 
Branch offices. 

Review in the office of the Judge Advo- 
cate General. 
Appellate counsel. 

Execution of sentence; suspension of sen- 
tence. 

Vacation of suspension. 
Petition for a new trial. 
Remission and suspension. 
Restoration. 

Finality of proceedings, findings, and sen- 
tences. 

Leave required to be taken pending re- 
view of certain court-martial convic- 
tions. 

Lack of mental capacity or mental re- 
sponsibility: commitment of accused 
for examination and treatment. 

Amendments 

1996— Pub. L. 104-106, div. A, title XI, § 1133(a)(2), Feb. 
10, 1996, 110 Stat. 466, added item 876b. 

1994— Pub. L. 103-337, div. A, title IX, § 924(c)(4)(C), 
Oct. 5, 1994, 108 Stat. 2832, substituted "Court of Crimi- 
nal Appeals" for "Court of Military Review" in item 
866 and "Court of Appeals for the Armed Forces" for 
"Court of Military Appeals" in item 867. 

1990— Pub. L. 101-510, div. A, title XIV, §1484(i)(l), 
Nov. 5, 1990, 104 Stat. 1718, added item 867a. 

1983— Pub. L. 98-209, §§ 5(a)(2), (b)(2), (c)(2), (h)(2), 
6(d)(2), 7(a)(2), Dec. 6, 1983, 97 Stat. 1397, 1398, 1400-1402, 
substituted "Post- trial Procedure and Review of 
Courts-Martial" for "Review of Courts-Martial" as sub- 
chapter heading, "Action by the convening authority" 
for "Initial action on the record" in item 860, "Waiver 
or withdrawal of appeal" for "Same — General court- 
martial records" in item 861, "Appeal by the United 
States" for "Reconsideration and revision" in item 862, 
"Review by a judge advocate" for "Approval by the 
convening authority" in item 864, and "Disposition of 
records" for "Disposition of records after review by the 
convening authority" in item 865. 

1981— Pub. L. 97-81, §2(c)(2), Nov. 20, 1981, 95 Stat. 1087, 
added item 876a. 

1968— Pub. L. 90-632, §2(25), Oct. 24, 1968, 82 Stat. 1341, 
substituted "Court of Military Review" for "board of 
review" in item 866 (article 66). 



59. Error of law; lesser included of- 



§859. Art. 
fense 

(a) A finding or sentence of a court-martial 
may not be held incorrect on the ground of an 
error of law unless the error materially preju- 
dices the substantial rights of the accused. 

(b) Any reviewing authority with the power to 
approve or affirm a finding of guilty may ap- 
prove or affirm, instead, so much of the finding 
as includes a lesser included offense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 57.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


859(a) 
859(b) 


50:646(a). 
50:646(b). 


May 5, 1950, ch. 169. §1 
(Art. 59), 64 Stat. 127. 



The word "may" is substituted for the word "shall". 

§860. Art. 60. Action by the convening authority 

(a) The findings and sentence of a court-mar- 
tial shall be reported promptly to the convening 
authority after the announcement of the sen- 
tence. 
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(b) (1) The accused may submit to the conven- 
ing authority matters for consideration by the 
convening authority with respect to the findings 
and the sentence. Any such submission shall be 
in writing. Except in a summary court-martial 
case, such a submission shall be made within 10 
days after the accused has been given an authen- 
ticated record of trial and, if applicable, the rec- 
ommendation of the staff judge advocate or 
legal officer under subsection (d). In a summary 
court-martial case, such a submission shall be 
made within seven days after the sentence is an- 
nounced. 

(2) If the accused shows that additional time is 
required for the accused to submit such matters, 
the convening authority or other person taking 
action under this section, for good cause, may 
extend the applicable period under paragraph (1) 
for not more than an additional 20 days. 

(3) In a summary court-martial case, the ac- 
cused shall be promptly provided a copy of the 
record of trial for use in preparing a submission 
authorized by paragraph (1). 

(4) The accused may waive his right to make 
a submission to the convening authority under 
paragraph (1). Such a waiver must be made in 
writing and may not be revoked. For the pur- 
poses of subsection (c)(2), the time within which 
the accused may make a submission under this 
subsection shall be deemed to have expired upon 
the submission of such a waiver to the conven- 
ing authority. 

(c) (1) The authority under this section to mod- 
ify the findings and sentence of a court-martial 
is a matter of command prerogative involving 
the sole discretion of the convening authority. 
Under regulations of the Secretary concerned, a 
commissioned officer commanding for the time 
being, a successor in command, or any person 
exercising general court-martial jurisdiction 
may act under this section in place of the con- 
vening authority. 

(2) Action on the sentence of a court-martial 
shall be taken by the convening authority or by 
another person authorized to act under this sec- 
tion. Subject to regulations of the Secretary 
concerned, such action may be taken only after 
consideration of any matters submitted by the 
accused under subsection (b) or after the time 
for submitting such matters expires, whichever 
is earlier. The convening authority or other per- 
son taking such action, in his sole discretion, 
may approve, disapprove, commute, or suspend 
the sentence in whole or in part. 

(3) Action on the findings of a court-martial 
by the convening authority or other person act- 
ing on the sentence is not required. However, 
such person, in his sole discretion, may — 

(A) dismiss any charge or specification by 
setting aside a finding of guilty thereto; or 

(B) change a finding of guilty to a charge or 
specification to a finding of guilty to an of- 
fense that is a lesser included offense of the of- 
fense stated in the charge or specification. 

(d) Before acting under this section on any 
general court-martial case or any special court- 
martial case that includes a bad-conduct dis- 
charge, the convening authority or other person 
taking action under this section shall obtain 
and consider the written recommendation of his 
staff judge advocate or legal officer. The conven- 



ing authority or other person taking action 
under this section shall refer the record of trial 
to his staff judge advocate or legal officer, and 
the staff judge advocate or legal officer shall use 
such record in the preparation of his recom- 
mendation. The recommendation of the staff 
judge advocate or legal officer shall include such 
matters as the President may prescribe by regu- 
lation and shall be served on the accused, who 
may submit any matter in response under sub- 
section (b). Failure to object in the response to 
the recommendation or to any matter attached 
to the recommendation waives the right to ob- 
ject thereto. 

(e)(1) The convening authority or other person 
taking action under this section, in his sole dis- 
cretion, may order a proceeding in revision or a 
rehearing. 

(2) A proceeding in revision may be ordered if 
there is an apparent error or omission in the 
record or if the record shows improper or incon- 
sistent action by a court-martial with respect to 
the findings or sentence that can be rectified 
without material prejudice to the substantial 
rights of the accused. In no case, however, may 
a proceeding in revision — 

(A) reconsider a finding of not guilty of any 
specification or a ruling which amounts to a 
finding of not guilty; 

(B) reconsider a finding of not guilty of any 
charge, unless there has been a finding of 
guilty under a specification laid under that 
charge, which sufficiently alleges a violation 
of some article of this chapter; or 

(C) increase the severity of the sentence un- 
less the sentence prescribed for the offense is 
mandatory. 

(3) A rehearing may be ordered by the conven- 
ing authority or other person taking action 
under this section if he disapproves the findings 
and sentence and states the reasons for dis- 
approval of the findings. If such person dis- 
approves the findings and sentence and does not 
order a rehearing, he shall dismiss the charges. 
A rehearing as to the findings may not be or- 
dered where there is a lack of sufficient evidence 
in the record to support the findings. A rehear- 
ing as to the sentence may be ordered if the con- 
vening authority or other person taking action 
under this subsection disapproves the sentence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 57; Pub. L. 

98- 209, § 5(a)(1), Dec. 6, 1983, 97 Stat. 1395; Pub. L. 

99- 661, div. A, title VIII, §806(a)-(c), Nov. 14, 1986, 
100 Stat. 3908, 3909; Pub. L. 104-106, div. A, title 
XI, §1132, Feb. 10, 1996, 110 Stat. 464.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


860 


50:647. 


May 5, 1950, ch. 169. §1 
(Art. 60), 64 Stat. 127. 





The word "a" is substituted for the word "every". 
The word "by" before the words "any officer" is omit- 
ted as surplusage. The word "person" is substituted for 
the word "officer" before the words "who convened", 
since, under sections 823 and 824 of this title (articles 23 
and 24), noncommissioned officers who are "officers in 
charge" may convene special and summary courts-mar- 
tial. 
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Amendments 

1996— Subsec. (b)(1). Pub. L. 104-106 inserted after first 
sentence "Any such submission shall be In writing'." 

1986— Subsec. (b)(1). Pub. L. 99-661, § 806(a)(3), amend- 
ed par. (1) generally. Prior to amendment, par. (1) read 
as follows: "Within 30 days after the sentence of a gen- 
eral court-martial or of a special court-martial which 
has adjudged a bad-conduct discharge has been an- 
nounced, the accused may submit to the convening au- 
thority matters for consideration by the convening au- 
thority with respect to the findings and the sentence. 
In the case of all other special courts-martial, the ac- 
cused may make such a submission to the convening 
authority within 20 days after the sentence is an- 
nounced. In the case of all summary courts-martial the 
accused may make such a submission to the convening 
authority within seven days after the sentence is an- 
nounced. If the accused shows that additional time is 
required for the accused to submit such matters, the 
convening authority or other person taking action 
under this section, for good cause, may extend the pe- 
riod — 

"(A) in the case of a general court-martial or a spe- 
cial court-martial which has adjudged a bad-conduct 
discharge, for not more than an additional 20 days; 
and 

"(B) in the case of all other courts-martial, for not 
more than an additional 10 days." 

Subsec. (b)(2). Pub. L. 99-661, § 806(a)(2), (3), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (b)(3). Pub. L. 99-661, § 806(a)(1), (2), redesig- 
nated par. (2) as (3), inserted a comma after "case", and 
struck out former par. (3) which read as follows: "In no 
event shall the accused in any general or special court- 
martial case have less than a seven-day period after the 
day on which a copy of the authenticated record of 
trial has been given to him within which to make a 
submission under paragraph (1). The convening author- 
ity or other person taking action on the case, for good 
cause, may extend this period for up to an additional 10 
days." 

Subsec. (c)(2). Pub. L. 99-661, § 806(b), struck out "and, 
if applicable, under subsection (d)," after "under sub- 
section (b)". 

Subsec. (d). Pub. L. 99-661, §806(c), substituted "who 
may submit any matter In response under subsection 
(b)" for "who shall have five days from the date of re- 
ceipt in which to submit any matter in response. The 
convening authority or other person taking action 
under this section, for good cause, may extend that pe- 
riod for up to an additional 20 days." 

1983 — Pub. L. 98-209 amended section generally, sub- 
stituting "Action by the convening authority" for "Ini- 
tial action on the record" as section catchline, and, in 
text, substituting new provision for provision that 
after a trial by court-martial the record had to be for- 
warded to the convening authority, and action thereon 
could be taken by the person who convened the court, 
a commissioned officer commanding for the time being, 
a successor in command, or any officer exercising gen- 
eral court-martial jurisdiction. 

Effective Date of 1986 Amendment 

Section 806(c) [(d)] of title VIII of Pub. L. 99-661 pro- 
vided that: "The amendments made by this section 
[amending this section] shall apply in cases in which 
the sentence is adjudged on or after the effective date 
of this title." 

Title VIII of Pub. L. 99-661 effective the earlier of (1) 
the last day of the 120-day period beginning on Nov. 14, 
1986; or (2) the date specified in an Executive order for 
such amendment to take effect, see section 808 of Pub. 
L. 99-661, set out as a note under section 802 of this 
title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 



tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

§ 861. Art. 61. Waiver or withdrawal of appeal 

(a) In each case subject to appellate review 
under section 866 or 869(a) of this title (article 66 
or 69(a)), except a case in which the sentence as 
approved under section 860(c) of this title (arti- 
cle 60(c)) includes death, the accused may file 
with the convening authority a statement ex- 
pressly waiving the right of the accused to such 
review. Such a waiver shall be signed by both 
the accused and by defense counsel and must be 
filed within 10 days after the action under sec- 
tion 860(c) of this title (article 60(c)) is served on 
the accused or on defense counsel. The conven- 
ing authority or other person taking such ac- 
tion, for good cause, may extend the period for 
such filing by not more than 30 days. 

(b) Except in a case in which the sentence as 
approved under section 860(c) of this title (arti- 
cle 60(c)) includes death, the accused may with- 
draw an appeal at any time. 

(c) A waiver of the right to appellate review or 
the withdrawal of an appeal under this section 
bars review under section 866 or 869(a) of this 
title (article 66 or 69(a)). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L. 
98-209, § 5(b)(1), Dec. 6, 1983, 97 Stat. 1397.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


861 


50:648. 


May 5, 1950, ch. 169. §1 
(Art. 61), 64 Stat. 127. 





The word "each" is substituted for the word "every". 
Amendments 



1983 — Pub. L. 98-209 amended section generally, sub- 
stituting "Waiver or withdrawal of appeal" for 
"Same — General court-martial records" as section 
catchline, and, in text, substituting provisions relating 
to waiver or withdrawal of appeal for provisions relat- 
ing to initial action by the convening authority on gen- 
eral court-martial records. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

§ 862. Art. 62. Appeal by the United States 

(a)(1) In a trial by court-martial in which a 
military judge presides and in which a punitive 
discharge may be adjudged, the United States 
may appeal the following (other than an order 
or ruling that is, or that amounts to, a finding 
of not guilty with respect to the charge or speci- 
fication): 

(A) An order or ruling of the military judge 
which terminates the proceedings with respect 
to a charge or specification. 
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(B) An order or ruling which excludes evi- 
dence that is substantial proof of a fact mate- 
rial in the proceeding. 

(C) An order or ruling which directs the dis- 
closure of classified information. 

(D) An order or ruling which imposes sanc- 
tions for nondisclosure of classified informa- 
tion. 

(E) A refusal of the military judge to issue a 
protective order sought by the United States 
to prevent the disclosure of classified informa- 
tion. 

(F) A refusal by the military judge to en- 
force an order described in subparagraph (E) 
that has previously been issued by appropriate 
authority. 

(2) An appeal of an order or ruling may not be 
taken unless the trial counsel provides the mili- 
tary judge with written notice of appeal from 
the order or ruling within 72 hours of the order 
or ruling. Such notice shall include a certifi- 
cation by the trial counsel that the appeal is not 
taken for the purpose of delay and (if the order 
or ruling appealed is one which excludes evi- 
dence) that the evidence excluded is substantial 
proof of a fact material in the proceeding. 

(3) An appeal under this section shall be dili- 
gently prosecuted by appellate Government 
counsel. 

(b) An appeal under this section shall be for- 
warded by a means prescribed under regulations 
of the President directly to the Court of Crimi- 
nal Appeals and shall, whenever practicable, 
have priority over all other proceedings before 
that court. In ruling on an appeal under this sec- 
tion, the Court of Criminal Appeals may act 
only with respect to matters of law, notwith- 
standing section 866(c) of this title (article 
66(c)). 

(c) Any period of delay resulting from an ap- 
peal under this section shall be excluded in de- 
ciding any issue regarding denial of a speedy 
trial unless an appropriate authority determines 
that the appeal was filed solely for the purpose 
of delay with the knowledge that it was totally 
frivolous and without merit. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L. 
98-209, § 5(c)(1), Dec. 6, 1983, 97 Stat. 1398; Pub. L. 
103-337, div. A, title IX, § 924(c)(2), Oct. 5, 1994, 108 
Stat. 2831; Pub. L. 104-106, div. A, title XI, 
§ 1141(a), Feb. 10, 1996, 110 Stat. 466.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


862(a) 
862(b) 


50:649(a). 
50:649(b). 


May 5, 1950. ch. 169, §1 
(Art. 62), 64 Stat. 127. 



Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"In a trial by court-martial in which a military judge 
presides and in which a punitive discharge may be ad- 
judged, the United States may appeal an order or rul- 
ing of the military judge which terminates the proceed- 
ings with respect to a charge or specification or which 
excludes evidence that is substantial proof of a fact 
material in the proceeding. However, the United States 
may not appeal an order or ruling that Is, or that 
amounts to, a finding of not guilty with respect to the 
charge or specification." 



1994— Subsec. (b). Pub. L. 103-337 substituted "Court 
of Criminal Appeals" for "Court of Military Review" in 
two places. 

1983 — Pub. L. 98-209 amended section generally, sub- 
stituting "Appeal by the United States" for "Reconsid- 
eration and revision" as section catchline, and, in text, 
substituting provisions relating to appeals by the 
United States for provisions relating to the convening 
authority returning the record to the court for recon- 
sideration and appropriate action. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

§ 863. Art. 63. Rehearings 

Each rehearing under this chapter shall take 
place before a court-martial composed of mem- 
bers not members of the court-martial which 
first heard the case. Upon a rehearing the ac- 
cused may not be tried for any offense of which 
he was found not guilty by the first court-mar- 
tial, and no sentence in excess of or more severe 
than the original sentence may be approved, un- 
less the sentence is based upon a finding of 
guilty of an offense not considered upon the 
merits in the original proceedings, or unless the 
sentence prescribed for the offense is manda- 
tory. If the sentence approved after the first 
court-martial was in accordance with a pretrial 
agreement and the accused at the rehearing 
changes his plea with respect to the charges or 
specifications upon which the pretrial agree- 
ment was based, or otherwise does not comply 
with the pretrial agreement, the approved sen- 
tence as to those charges or specifications may 
include any punishment not in excess of that 
lawfully adjudged at the first court-martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L. 
98-209, §5(d), Dec. 6, 1983, 97 Stat. 1398; Pub. L. 
102-484, div. A, title X, §1065, Oct. 23, 1992, 106 
Stat. 2506.) 



Historical and Revision Notes 



Revised 


Source (U.S 


Code) 


Source (Statutes at 


Large) 


section 


863(a) 


50:650(a). 




May 5, 1950, ch. 169 


■ §1 


863(b) 


50:650(b). 




(Art. 63), 64 Stat 


127. 



In subsection (a), the words "In such a" are sub- 
stituted for the words "in which". 

In subsection (b), the word "Each" is substituted for 
the word "Every". The word "may" is substituted for 
the word "shall" In the second sentence. 



Amendments 

1992— Pub. L. 102-484 substituted "approved" for "im- 
posed" in second sentence and inserted "approved" be- 
fore last reference to "sentence" in third sentence. 

1983 — Pub. L. 98-209 struck out subsec. (a) which pro- 
vided that if the convening authority disapproved the 
findings and sentence of a court-martial he could, ex- 
cept where there was lack of sufficient evidence in the 
record to support the findings, order a rehearing, stat- 
ing the reasons for disapproval, and that if he dis- 
approved the findings without reordering a rehearing, 
he had to dismiss the charges, and redesignated former 
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subsec. (b) as entire section, and, as so redesignated, in- 
serted "under this chapter" after "Each rehearing", 
and inserted provision that if the sentence approved 
after the first court-martial was in accordance with a 
pretrial agreement and the accused at the rehearing 
changes his plea with respect to the charges or speci- 
fications upon which the pretrial agreement was based, 
or otherwise does not comply with the pretrial agree- 
ment, the sentence as to those charges or specifications 
may include any punishment not in excess of that law- 
fully adjudged at the first court-martial. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

§ 864. Art. 64. Review by a judge advocate 

(a) Each case in which there has been a finding 
of guilty that is not reviewed under section 866 
or 869(a) of this title (article 66 or 69(a)) shall be 
reviewed by a judge advocate under regulations 
of the Secretary concerned. A judge advocate 
may not review a case under this subsection if 
he has acted in the same case as an accuser, in- 
vestigating officer, member of the court, mili- 
tary judge, or counsel or has otherwise acted on 
behalf of the prosecution or defense. The judge 
advocate's review shall be in writing and shall 
contain the following: 

(1) Conclusions as to whether — 

(A) the court had jurisdiction over the ac- 
cused and the offense; 

(B) the charge and specification stated an 
offense; and 

(C) the sentence was within the limits pre- 
scribed as a matter of law. 

(2) A response to each allegation of error 
made in writing by the accused. 

(3) If the case is sent for action under sub- 
section (b), a recommendation as to the appro- 
priate action to be taken and an opinion as to 
whether corrective action is required as a 
matter of law. 

(b) The record of trial and related documents 
in each case reviewed under subsection (a) shall 
be sent for action to the person exercising gen- 
eral court-martial jurisdiction over the accused 
at the time the court was convened (or to that 
person's successor in command) if— 

(1) the judge advocate who reviewed the case 
recommends corrective action; 

(2) the sentence approved under section 
860(c) of this title (article 60(c)) extends to dis- 
missal, a bad-conduct or dishonorable dis- 
charge, or confinement for more than six 
months; or 

(3) such action is otherwise required by regu- 
lations of the Secretary concerned. 

(c) (1) The person to whom the record of trial 
and related documents are sent under subsection 
(b) may— 



(A) disapprove or approve the findings or 
sentence, in whole or in part; 

(B) remit, commute, or suspend the sentence 
in whole or in part; 

(C) except where the evidence was insuffi- 
cient at the trial to support the findings, order 
a rehearing on the findings, on the sentence, 
or on both; or 

(D) dismiss the charges. 

(2) If a rehearing is ordered but the convening 
authority finds a rehearing impracticable, he 
shall dismiss the charges. 

(3) If the opinion of the judge advocate in the 
judge advocate's review under subsection (a) is 
that corrective action is required as a matter of 
law and if the person required to take action 
under subsection (b) does not take action that is 
at least as favorable to the accused as that rec- 
ommended by the judge advocate, the record of 
trial and action thereon shall be sent to the 
Judge Advocate General for review under sec- 
tion 869(b) of this title (article 69(b)). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L. 
98-209, § 7(a)(1), Dec. 6, 1983, 97 Stat. 1401.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


864 


50:651. 


May 5, 1950, ch. 169. §1 
(Art. 64), 64 Stat. 128. 





The word "may" is substituted for the word "shall". 
The word "is" is substituted for the words "shall con- 
stitute". 



Amendments 

1983 — Pub. L. 98-209 amended section generally, sub- 
stituting "Review by a judge advocate" for "Approval 
by the convening authority" in section catchline, and, 
in text, substituting provisions relating to review by a 
judge advocate for provision that in acting on the find- 
ings and sentence of a court-martial, the convening au- 
thority could approve only such findings of guilty, and 
the sentence or such part or amount of the sentence, as 
he found correct in law and fact and as he in his discre- 
tion determined should be approved, and that unless he 
indicated otherwise, approval of the sentence was ap- 
proval of the findings and sentence. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

§ 865. Art. 65. Disposition of records 

(a) In a case subject to appellate review under 
section 866 or 869(a) of this title (article 66 or 
69(a)) in which the right to such review is not 
waived, or an appeal is not withdrawn, under 
section 861 of this title (article 61), the record of 
trial and action thereon shall be transmitted to 
the Judge Advocate General for appropriate ac- 
tion. 

(b) Except as otherwise required by this chap- 
ter, all other records of trial and related docu- 
ments shall be transmitted and disposed of as 
the Secretary concerned may prescribe by regu- 
lation. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Pub. L. 
90-179, §1(6), Deo. 8, 1967, 81 Stat. 546; Pub. L. 
90-632, §2(26), Oct. 24, 1968, 82 Stat. 1341; Pub. L. 
96-513, title V, §511(25), Dec. 12, 1980, 94 Stat. 
2922; Pub. L. 98-209, § 6(d)(1), Dec. 6, 1983, 97 Stat. 
1401.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


865(a) 


50:652(a). 


May 5, 1950. ch. 169, §1 


865(b) 


50:652(b). 


(Art. 65), 64 Stat. 128. 


865(c) 


50:652(c). 





In subsection (b), the word "If" is substituted for the 
word "Where". 

In subsections (a) and (b), the words "send" and 
"sent" are substituted for the words "forward" and 
"forwarded", respectively. 

In subsection (c), the words "Secretary concerned" 
are substituted for the words "Secretary of the Depart- 
ment". 

Amendments 

1983 — Pub. L. 98-209 amended section generally, sub- 
stituting "Disposition of records" for "Disposition of 
records after review by the convening- authority" in 
section catchline, and, in text, substituting provisions 
relating to disposition of records for prior provisions 
relating to disposition of records that required when 
the convening authority had taken final action in a 
general court-martial case, he had to send the entire 
record, including his action thereon and the opinion or 
opinions of the staff judge advocate or legal officer, to 
the appropriate Judge Advocate General, required that 
where sentences of special courts-martial included a 
bad-conduct discharge, the record had to be sent for re- 
view either to the officer exercising general court-mar- 
tial jurisdiction over the command to be reviewed or 
directly to the appropriate Judge Advocate General to 
be reviewed by a Court of Military Review, and re- 
quired that all other special and summary court-mar- 
tial records had to be reviewed by a judge advocate of 
the Army, Navy, Air Force, or Marine Corps, or a law 
specialist or lawyer of the Coast Guard or Department 
of Transportation, and had to be transmitted and dis- 
posed of as the Secretary concerned might prescribe by 
regulation. 

1980— Subsec. (c). Pub. L. 96-513 substituted "Depart- 
ment of Transportation" for "Department of the Treas- 
ury". 

1968— Subsec. (b). Pub. L. 90-632 substituted "Court of 
Military Review" for "board of review" wherever ap- 
pearing. 

1967— Subsec. (c). Pub. L. 90-179 inserted reference to 
judge advocate of the Marine Corps and substituted ref- 
erence to judge advocate of the Navy for reference to 
law specialist of the Navy. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 



Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§866. Art. 66. Review by Court of Criminal Ap- 
peals 

(a) Each Judge Advocate General shall estab- 
lish, a Court of Criminal Appeals which shall be 
composed of one or more panels, and each such 
panel shall be composed of not less than three 
appellate military judges. For the purpose of re- 
viewing court-martial cases, the court may sit 
in panels or as a whole in accordance with rules 
prescribed under subsection (f). Any decision of 
a panel may be reconsidered by the court sitting 
as a whole in accordance with such rules. Appel- 
late military judges who are assigned to a Court 
of Criminal Appeals may be commissioned offi- 
cers or civilians, each of whom must be a mem- 
ber of a bar of a Federal court or of the highest 
court of a State. The Judge Advocate General 
shall designate as chief judge one of the appel- 
late military judges of the Court of Criminal Ap- 
peals established by him. The chief judge shall 
determine on which panels of the court the ap- 
pellate judges assigned to the court will serve 
and which military judge assigned to the court 
will act as the senior judge on each panel. 

(b) The Judge Advocate General shall refer to 
a Court of Criminal Appeals the record in each 
case of trial by court-martial — 

(1) in which the sentence, as approved, ex- 
tends to death, dismissal of a commissioned 
officer, cadet, or midshipman, dishonorable or 
bad-conduct discharge, or confinement for one 
year or more; and 

(2) except in the case of a sentence extending 
to death, the right to appellate review has not 
been waived or an appeal has not been with- 
drawn under section 861 of this title (article 
61). 

(c) In a case referred to it, the Court of Crimi- 
nal Appeals may act only with respect to the 
findings and sentence as approved by the con- 
vening authority. It may affirm only such find- 
ings of guilty, and the sentence or such part or 
amount of the sentence, as it finds correct in 
law and fact and determines, on the basis of the 
entire record, should be approved. In considering 
the record, it may weigh the evidence, judge the 
credibility of witnesses, and determine con- 
troverted questions of fact, recognizing that the 
trial court saw and heard the witnesses. 

(d) If the Court of Criminal Appeals sets aside 
the findings and sentence, it may, except where 
the setting aside is based on lack of sufficient 
evidence in the record to support the findings, 
order a rehearing. If it sets aside the findings 
and sentence and does not order a rehearing, it 
shall order that the charges be dismissed. 

(e) The Judge Advocate General shall, unless 
there is to be further action by the President, 
the Secretary concerned, the Court of Appeals 
for the Armed Forces, or the Supreme Court, in- 
struct the convening authority to take action in 
accordance with the decision of the Court of 
Criminal Appeals. If the Court of Criminal Ap- 
peals has ordered a rehearing but the convening 
authority finds a rehearing impracticable, he 
may dismiss the charges. 

(f) The Judge Advocates General shall pre- 
scribe uniform rules of procedure for Courts of 
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Criminal Appeals and shall meet periodically to 
formulate policies and procedure in regard to re- 
view of court-martial cases in the offices of the 
Judge Advocates General and by Courts of 
Criminal Appeals. 

(g) No member of a Court of Criminal Appeals 
shall be required, or on his own initiative be per- 
mitted, to prepare, approve, disapprove, review, 
or submit, with respect to any other member of 
the same or another Court of Criminal Appeals, 
an effectiveness, fitness, or efficiency report, or 
any other report or document used in whole or 
in part for the purpose of determining whether a 
member of the armed forces is qualified to be 
advanced in grade, or in determining the assign- 
ment or transfer of a member of the armed 
forces, or in determining whether a member of 
the armed forces should be retained on active 
duty. 

(h) No member of a Court of Criminal Appeals 
shall be eligible to review the record of any trial 
if such member served as investigating officer in 
the case or served as a member of the court- 
martial before which such trial was conducted, 
or served as military judge, trial or defense 
counsel, or reviewing officer of such trial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Pub. L. 
90-632, §2(27), Oct. 24, 1968, 82 Stat. 1341; Pub. L. 
98-209, §§7(b), (c), 10(c)(1), Dec. 6, 1983, 97 Stat. 
1402, 1406; Pub. L. 103-337, div. A, title IX, 
§ 924(b)(2), (c)(1), (4)(A), Oct. 5, 1994, 108 Stat. 2831, 
2832; Pub. L. 104-106, div. A, title XI, §1153, Feb. 
10, 1996, 110 Stat. 468.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


866(a) 


50:653(a). 


May 5. 1950. ch. 169, §1 


866(b) 


50:653(b). 


(Art. 66), 64 Stat. 128. 


866(c) 


50:653(c). 




866(d) 


50:653(d). 




866(e) 


50:653(e). 




866(f) 


50:653(f). 





In subsection (a), the word "Each" is substituted for 
the words "The * * * of each of the armed forces". The 
word "must" Is substituted for the word "shall" after 
the word "whom", since a condition is prescribed, not 
a command. The words "of the United States" are 
omitted as surplusage. 

In subsections (a) and (b), the word "commissioned" 
is inserted before the word "officer". 

In subsection (c), the word "may" is substituted for 
the word "shall" and for the words "shall have author- 
ity to". 

In subsection (e), the words "Secretary concerned" 
are substituted for the words "Secretary of the Depart- 
ment". 

In subsection (f), the words "of the armed forces" and 
"proceedings in and before" are omitted as surplusage. 

Amendments 

1996— Subsec. (f). Pub. L. 104-106 substituted "Courts 
of Criminal Appeals" for "Courts of Military Review" 
in two places. 

1994— Pub. L. 103-337, § 924(c)(4)(A), substituted "Court 
of Criminal Appeals" for "Court of Military Review" in 
section catchline. 

Pub. L. 103-337, § 924(b)(2), substituted "Court of 
Criminal Appeals" for "Court of Military Review" 
wherever appearing. 

Pub. L. 103-337, § 924(c)(1), substituted "Court of Ap- 
peals for the Armed Forces" for "Court of Military Ap- 
peals" in subsec. (e). 

1983— Subsec. (a). Pub. L. 98-209, §7(b), inserted provi- 
sion that any decision of a panel may be reconsidered 



by the court sitting as a whole in accordance with the 
rules. 

Subsec. (b). Pub. L. 98-209, §7(0), amended subsec. (b) 
generally, designating existing provisions as par. (1), 
struck out provision extending applicability of provi- 
sions to sentences affecting a general or flag officer, 
and added par. (2). 

Subsec. (e). Pub. L. 98-209, §10(c)(l), substituted "the 
Court of Military Appeals, or the Supreme Court" for 
"or the Court of Military Appeals". 

1968— Subsec. (a). Pub. L. 90-632, §2(27)(A), (B), sub- 
stituted "Court of Military Review" for "board of re- 
view" in section catchline and, in subsec. (a), sub- 
stituted "Court of Military Review" for "board of re- 
view" as name of reviewing body established by each 
Judge Advocate General, and inserted provisions set- 
ting out procedures for such Courts of Military Review, 
their composition and functions. 

Subsecs. (b) to (e). Pub. L. 90-632, §2(27)(C), sub- 
stituted "Court of Military Review" for "board of re- 
view" wherever appearing. 

Subsec. (f). Pub. L. 90-632, §2(27)(D), substituted 
"Courts of Military Review" for "boards of review" in 
two places. 

Subsecs. (g), (h). Pub. L. 90-632, §2(27)(E), added sub- 
secs. (g) and (h). 

Change of Name 

Section 924(b)(1) of Pub. L. 103-337 provided that: 
"Each Court of Military Review shall hereafter be 
known and designated as a Court of Criminal Appeals." 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
amendments by section 7(b), (c) of Pub. L. 98-209 not to 
apply to any case in which the findings and sentence 
were adjudged by a court-martial before that date, and 
the proceedings in any such case to be held in the same 
manner and with the same effect as if such amend- 
ments had not been enacted, see section 12(a)(1), (4) of 
Pub. L. 98-209, set out as a note under section 801 of 
this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

Statutory References to Board of Review Deemed 
References to Court of Military Review 

Section 3(b) of Pub. L. 90-632 provided that: "When- 
ever the term board of review is used, with reference to 
or in connection with the appellate review of courts- 
martial cases, in any provision of Federal law (other 
than provisions amended by this Act) [see Short Title 
of 1968 Amendment note under section 801 of this title] 
or in any regulation, document, or record of the United 
States, such term shall be deemed to mean Court of 
Military Review [now Court of Criminal Appeals]." 

§ 867. Art. 67. Review by the Court of Appeals for 
the Armed Forces 

(a) The Court of Appeals for the Armed Forces 
shall review the record in — 

(1) all cases in which the sentence, as af- 
firmed by a Court of Criminal Appeals, ex- 
tends to death; 

(2) all cases reviewed by a Court of Criminal 
Appeals which the Judge Advocate General or- 
ders sent to the Court of Appeals for the 
Armed Forces for review; and 

(3) all cases reviewed by a Court of Criminal 
Appeals in which, upon petition of the accused 
and on good cause shown, the Court of Appeals 
for the Armed Forces has granted a review. 
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(b) The accused may petition the Court of Ap- 
peals for the Armed Forces for review of a deci- 
sion of a Court of Criminal Appeals within 60 
days from the earlier of — 

(1) the date on which the accused is notified 
of the decision of the Court of Criminal Ap- 
peals; or 

(2) the date on which a copy of the decision 
of the Court of Criminal Appeals, after being 
served on appellate counsel of record for the 
accused (if any), is deposited in the United 
States mails for delivery by first-class cer- 
tified mail to the accused at an address pro- 
vided by the accused or, if no such address has 
been provided by the accused, at the latest ad- 
dress listed for the accused in his official serv- 
ice record. 

The Court of Appeals for the Armed Forces shall 
act upon such a petition promptly in accordance 
with the rules of the court. 

(c) In any case reviewed by it, the Court of Ap- 
peals for the Armed Forces may act only with 
respect to the findings and sentence as approved 
by the convening authority and as affirmed or 
set aside as incorrect in law by the Court of 
Criminal Appeals. In which the Judge Ad- 
vocate General orders sent to the Court of Ap- 
peals for the Armed Forces, that action need be 
taken only with respect to the issues raised by 
him. In reviewed upon petition of the ac- 
cused, that action need be taken only with re- 
spect to issues specified in the grant of review. 
The Court of Appeals for the Armed Forces shall 
take action only with respect to matters of law. 

(d) If the Court of Appeals for the Armed 
Forces sets aside the findings and sentence, it 
may, except where the setting aside is based on 
lack of sufficient evidence in the record to sup- 
port the findings, order a rehearing. If it sets 
aside the findings and sentence and does not 
order a rehearing, it shall order that the charges 
be dismissed. 

(e) After it has acted on a case, the Court of 
Appeals for the Armed Forces may direct the 
Judge Advocate General to return the record to 
the Court of Criminal Appeals for further review 
in accordance with the decision of the court. 
Otherwise, unless there is to be further action 
by the President or the Secretary concerned, the 
Judge Advocate General shall instruct the con- 
vening authority to take action in accordance 
with that decision. If the court has ordered a re- 
hearing, but the convening authority finds a re- 
hearing impracticable, he may dismiss the 
charges. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 60; Pub. L. 
88-426, title IV, §403(j), Aug. 14, 1964, 78 Stat. 434; 
Pub. L. 90-340, §1, June 15, 1968, 82 Stat. 178; Pub. 
L. 90-632, §2(28), Oct. 24, 1968, 82 Stat. 1342; Pub. 
L. 96-579, § 12(a), Dec. 23, 1980, 94 Stat. 3369; Pub. 
L. 97-81, §5, Nov. 20, 1981, 95 Stat. 1088; Pub. L. 

97- 295, §1(12), Oct. 12, 1982, 96 Stat. 1289; Pub. L. 

98- 209, §§7(d), 9(a), 10(c)(2), 13(d), Dec. 6, 1983, 97 
Stat. 1402, 1404, 1406, 1408; Pub. L. 100-26, § 7(a)(2), 
Apr. 21, 1987, 101 Stat. 275; Pub. L. 100-456, div. A, 
title VII, § 722(a), (c), Sept. 29, 1988, 102 Stat. 2002, 
2003; Pub. L. 101-189, div. A, title XIII, § 1301(a), 
Nov. 29, 1989, 103 Stat. 1569; Pub. L. 103-337, div. 
A, title IX, § 924(c)(1), (2), (4)(B), Oct. 5, 1994, 108 
Stat. 2831, 2832.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


867(a) 


50:654(a). 


May 5, 1950, ch. 169. §1 


867(b) 


50:654(b). 


(Art. 67), 64 Stat. 129; 


867(0) 


50:654(0). 


Mar. 2, 1955, ch. 9, §1(1), 


867(d) 


50:654(d). 


69 Stat. 10. 


867(e) 


50:654(e). 




867(f) 


50:654(f). 




867(g) 


50:654(g). 





In subsection (a)(1), the word "is" is substituted for 
the words "Is hereby established". The words "all" and 
"which shall be" are omitted as surplusage. The word 
"consists" is substituted for the words "shall consist". 
The word "civil" is substituted for the word "civilian". 
The word "may" Is substituted for the word "shall" be- 
fore the words "be appointed". The word "is" is sub- 
stituted for the word "shall" before the words "any 
person". The words "is entitled to" are substituted for 
the words "shall receive". The word "is" is substituted 
for the words "shall be" in the fourth sentence. The 
word "may" is substituted for the words "shall have 
power to * * * to". The word "does" is substituted for 
the word "shall" in the next to the last sentence. In the 
last sentence, the words "is entitled * * * to" are sub- 
stituted for the word "shall". The word "outside" is 
substituted for the words "at a place other than his of- 
ficial station. The official station of such judges for 
such purpose shall be". The words "also" and "actu- 
ally" are omitted as surplusage. 

In subsection (a)(2), the words "February 28, 1951," 
are substituted for the words "the effective date of this 
subdivision". The word "shall" in the first sentence, 
and the word "shall" before the word "expire" in the 
second sentence, are omitted as surplusage. The word 
"before" is substituted for the words "prior to". The 
word "may" is substituted for the word "shall" before 
the words "be appointed". 

In subsection (a)(3), the word "for" is substituted for 
the words "upon the ground of". 

In subsection (b), the words "the following cases" are 
omitted as surplusage. 

In subsections (b) and (d), the word "sent" is sub- 
stituted for the word "forwarded". 

In subsection (c), the word "when" is inserted after 
the word "time". The words "a grant of" are omitted 
as surplusage. 

In subsection (d), the word "may" is substituted for 
the word "shall" in the first sentence. 

In subsection (f), the words "Secretary concerned" 
are substituted for the words "Secretary of the Depart- 
ment". 

In subsection (g), the words "of the armed forces" are 
omitted as surplusage. The words "policies as to sen- 
tences" are substituted for the words "sentence poli- 
cies". The word "considered" is substituted for the 
word "deemed". The words "Secretaries of the military 
departments, and the Secretary of the Treasury" are 
substituted for the words "Secretaries of the Depart- 
ments". 

1982 Act 

In subsection (d), the words "Court of Military Re- 
view" are substituted for "board of review" because of 
section 3(b) of the Military Justice Act of 1968 (Pub. L. 
90-632, Oct. 24, 1968, 82 Stat. 1343). 

The change in subsection (g) reflects the transfer of 
functions from the Secretary of the Treasury to the 
Secretary of Transportation under 49:1655(b). 

Amendments 

1994— Pub. L. 103-337, § 924(c)(4)(B), substituted "Court 
of Appeals for the Armed Forces" for "Court of Mili- 
tary Appeals" in section catchline. 

Pub. L. 103-337, § 924(c)(2), substituted "Court of 
Criminal Appeals" for "Court of Military Review" 
wherever appearing in subsecs. (a) to (c) and (e). 

Pub. L. 103-337, §924(c)(l), substituted "Court of Ap- 
peals for the Armed Forces" for "Court of Military Ap- 
peals" wherever appearing. 
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1989— Pub. L. 101-189 redesignated subsecs. (b) to (f) as 
(a) to (e), respectively, struck out former subsec. (a) 
which related to establishment of the United States 
Court of Military Appeals, and appointment, removal, 
allowances and compensation, etc., of judges of such 
court, struck out subsec. (g) which related to a com- 
mittee required to make annual comprehensive surveys 
of the operation of this chapter, struck out subsec. (h) 
which related to review of decisions of the Court of 
Military Appeals by the Supreme Court, and struck out 
subsec. (i) which related to annuities for judges and 
former or retired judges, and survivors and former 
spouses of judges and former judges. 

1988— Subsec. (a)(4). Pub. L. 100-456, § 722(c), inserted 
"or an annuity under subsection (i) or subchapter III of 
chapter 83 or chapter 84 of title 5" after "retired pay" 
in two places. 

Subsec. (i). Pub. L. 100-456, § 722(a), added subsec. (i). 

1987— Subsec. (g)(1). Pub. L. 100-26 substituted "the 
Staff Judge Advocate to the Commandant of the Ma- 
rine Corps" for "the Director, Judge Advocate Division, 
Headquarters, United States Marine Corps". 

1983— Subsec. (a)(3). Pub. L. 98-209, § 13(d), inserted 
"Circuit" after "District of Columbia". 

Subsec. (b)(1). Pub. L. 98-209, §7(d), struck out "af- 
fects a general or flag officer or" before "extends to 
death". 

Subsec. (g). Pub. L. 98-209, §9(a), designated existing 
provisions as par. (1), substituted "A committee con- 
sisting of the judges of the Court of Military Appeals, 
the Judge Advocates General of the Army, Navy, and 
Air Force, the Chief Counsel of the Coast Guard, the 
Director, Judge Advocate Division, Headquarters, 
United States Marine Corps, and two members of the 
public appointed by the Secretary of Defense shall 
meet at least annually. The committee shall make an 
annual comprehensive survey of the operation of this 
chapter. After each such survey, the committee shall 
report" for "The Court of Military Appeals and the 
Judge Advocates General shall meet annually to make 
a comprehensive survey of the operation of this chapter 
and report", and added pars. (2) and (3). 

Subsec. (h). Pub. L. 98-209, § 10(c)(2), added subsec. (h). 

1982— Subsec. (d). Pub. L. 97-295, §1(12)(A), substituted 
"Court of Military Review" for "board of review" after 
"incorrect in law by the". 

Subsec. (g). Pub. L. 97-295, §1(12)(B), substituted 
"Secretary of Transportation" for "Secretary of the 
Treasury" after "military departments, and the". 

1981 — Subsec. (c). Pub. L. 97-81 substituted provisions 
authorizing the accused to petition the Court of Mili- 
tary Appeals for review of a decision of a Court of Mili- 
tary Review within 60 days from the earlier of (1) the 
date on which the accused is notified of the decision of 
the Court of Military Review, or (2) the date on which 
a copy of the decision of the Court of Military Review, 
after being served on appellate counsel of record for the 
accused (if any), is deposited in the United States mails 
for delivery by first-class certified mail to the accused 
at an address provided by the accused or, if no such ad- 
dress has been provided by the accused, at the latest 
address listed for the accused in his official service 
record, and directing the Court of Military Appeals to 
act upon such a petition promptly in accordance with 
the rules of the court for provision which had given the 
accused 30 days from the time when he was notified of 
the decision of a board of review to petition the Court 
of Military Appeals for review and which had directed 
the court to act upon such a petition within 30 days of 
the receipt thereof. 

1980— Subsec. (a)(1). Pub. L. 96-579 struck out third 
sentence prescribing expiration of terms of office of all 
successors of judges of the Court of Military Appeals 
serving on June 15, 1968, fifteen years after expiration 
of term of their predecessors subject to requirement 
that any judge appointed to fill a vacancy occurring 
prior to the expiration of the term for which his prede- 
cessor was appointed should be appointed only for the 
unexpired term of the predecessor. 

1968— Subsec. (a)(1). Pub. L. 90-340 changed the name 
of the Court of Military Appeals to the United States 



Court of Military Appeals, and established it under Ar- 
ticle I of the United States Constitution, provided that 
the terms of office of all successors of the judges serv- 
ing on June 15, 1968, shall expire 15 years after the expi- 
ration of the terms for which their predecessors were 
appointed but that any judge appointed to fill a va- 
cancy occurring prior to the expiration of the term of 
his predecessor shall be appointed only for the un- 
expired term of his predecessor, substituted provisions 
that each judge is entitled to the same salary and trav- 
el allowances as are judges of the United States Court 
of Appeals for provisions that entitled each judge to a 
salary of $33,000 a year and a travel and maintenance 
allowance, for expenses incurred while attending court 
or transacting official business outside the District of 
Columbia, not to exceed $15 a day, and provided for the 
precedence of the chief judge, and of the other judges 
based on their seniority. 

Subsec. (a)(2). Pub. L. 90-340 redesignated former par. 

(3) as (2) and changed the name of the Court of Military 
Appeals to the United States Court of Military Appeals. 
Provisions of former par. (2) pertaining to the terms of 
office of judges were placed in par. (1). Provisions of 
former par. (2) pertaining to the terms of office of the 
three judges first taking office after February 28, 1951, 
and expiring, as designated by the President at the 
time of nomination, one on May 1, 1956, one on May 1, 
1961, and one on May 1, 1966, were struck out. 

Subsec. (a)(3). Pub. L. 90-340 redesignated former par. 

(4) as (3) and changed the name of the Court of Military 
Appeals to the United States Court of Military Appeals, 
and provided that a judge appointed to fill a temporary 
vacancy due to illness or disability may only be a judge 
of the Court of Appeals for the District of Columbia. 
Former par. (3) redesignated (2). 

Subsec. (a)(4). Pub. L. 90-340 added par. (4). Former 
par. (4) redesignated (3). 

Subsecs. (b), (f). Pub. L. 90-632 substituted "Court of 
Military Review" for "board of review" wherever ap- 
pearing. 

1964 — Subsec. (a)(1). Pub. L. 88-426 increased salary of 
judges from $25,500 to $33,000. 

Effective Date of 1988 Amendment 

Section 722(d) of Pub. L. 100-456 provided that: "Sub- 
section (i) of section 867 of title 10, United States Code, 
as added by subsection (a), shall apply with respect to 
judges of the United States Court of Military Appeals 
[now United States Court of Appeals for the Armed 
Forces] whose term of service on such court ends on or 
after the date of the enactment of this Act [Sept. 29, 
1988] and to the survivors of such judges." 

Effective Date of 1983 Amendment 

Amendment by sections 9(a) and 13(d) Pub. L. 98-209 
effective Dec. 6, 1983, and amendment by sections 7(d) 
and 10(c)(2) of Pub. L. 98-209 effective first day of eighth 
calendar month beginning after Dec. 6, 1983, but amend- 
ment by section 7(d) of Pub. L. 98-209 not to apply to 
any case in which the findings and sentence were ad- 
judged by a court-martial before that date, and the pro- 
ceedings in any such case to be held in the same man- 
ner and with the same effect as if such amendments 
had not been enacted, see section 12(a)(1), (4) of Pub. L. 
98-209, set out as a note under section 801 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 to take effect at end of 
60-day period beginning on Nov. 20, 1981, and to apply to 
any accused with respect to a Court of Military Review 
[now Court of Criminal Appeals] decision that is dated 
on or after that date, see section 7(a), (b)(5) of Pub. L. 
97-81, set out as an Effective Date note under section 
706 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 
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Effective Date of 1964 Amendment 

For effective date of amendment by Pub. L. 88-426, 
see section 501 of Pub. L. 88-426. 

Commission To Study and Make Recommendations 
Concerning Sentencing Authority, Jurisdiction, 
Tenure, and Retirement of Military Judges; Es- 
tablishment; Composition; Report to Congres- 
sional Committees 

Section 9(b) of Pub. L. 98-209, as amended by Pub. L. 
98-525, title XV, §1521, Oct. 19, 1984, 98 Stat. 2628, di- 
rected Secretary of Defense to establish a commission 
to study the sentencing authority, jurisdiction, tenure, 
and retirement system of military judges, and to re- 
port, not later than Dec. 15, 1984, its findings and rec- 
ommendations to committees of Congress and to the 
committee established under former section 867(g) of 
this title. 

Terms of Office of Judges of United States Court 
of Military Appeals 

Section 12(b) of Pub. L. 96-579 provided that the term 
of office of a judge of United States Court of Military 
Appeals serving on such court on Dec. 23, 1980, expire (1) 
on the date the term of such judge would have expired 
under the law in effect on the day before Dec. 23, 1980, 
or (2) ten years after the date on which such judge took 
office as a judge of the United States Court of Military 
Appeals, whichever is later. 

Continuation of Powers and Jurisdiction of Court 
of Military Appeals; Status of Judges 

Section 2 of Pub. L. 90-340 provided that: "The United 
States Court of Military Appeals [now United States 
Court of Appeals for the Armed Forces] established 
under this Act [which amended subsec. (a) of this sec- 
tion] is a continuation of the Court of Military Appeals 
as it existed prior to the effective date of this Act 
[June 15, 1968], and no loss of rights or powers, interrup- 
tion of jurisdiction, or prejudice to matters pending in 
the Court of Military Appeals before the effective date 
of this Act shall result. A judge of the Court of Military 
Appeals so serving on the day before the effective date 
of this Act shall, for all purposes, be a judge of the 
United States Court of Military Appeals under this 
Act." 

Salary Increases 

1987 — Salaries of judges increased to $95,000 per 
annum, on recommendation of President, see note set 
out under section 358 of Title 2, The Congress. 

1977 — Salaries of judges increased to $57,500 per 
annum, on recommendation of President, see note set 
out under section 358 of Title 2. 

1969 — Salaries of judges increased from $33,000 to 
$42,500 per annum, commencing first day of pay period 
which begins after Feb. 14, 1969, on recommendation of 
President, see note set out under section 358 of Title 2. 

Executive Order No. 12063 

Ex. Ord. No. 12063, June 5, 1978, 43 F.R. 24659, which 
related to the United States Court of Military Appeals 
Nominating Commission, was revoked by Ex. Ord. No. 
12258, Dec. 31, 1980, 46 F.R. 1251, set out as a note under 
section 14 of the Appendix to Title 5, Government Orga- 
nization and Employees. 

§867a. Art. 67a. Review by the Supreme Court 

(a) Decisions of the United States Court of Ap- 
peals for the Armed Forces are subject to review 
by the Supreme Court by writ of certiorari as 
provided in section 1259 of title 28. The Supreme 
Court may not review by a writ of certiorari 
under this section any action of the Court of Ap- 
peals for the Armed Forces in refusing to grant 
a petition for review. 



(b) The accused may petition the Supreme 
Court for a writ of certiorari without prepay- 
ment of fees and costs or security therefor and 
without filing the affidavit required by section 
1915(a) of title 28. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(b), Nov. 29, 1989, 103 Stat. 1569; amended 
Pub. L. 103-337, div. A, title IX, § 924(c)(1), Oct. 5, 
1994, 108 Stat. 2831.) 

Amendments 

1994— Subsec. (a). Pub. L. 103-337 substituted "Court 
of Appeals for the Armed Forces" for "Court of Mili- 
tary Appeals" in two places. 

§ 868. Art. 68. Branch offices 

The Secretary concerned may direct the Judge 
Advocate General to establish a branch office 
with any command. The branch office shall be 
under an Assistant Judge Advocate General 
who, with the consent of the Judge Advocate 
General, may establish a Court of Criminal Ap- 
peals with one or more panels. That Assistant 
Judge Advocate General and any Court of Crimi- 
nal Appeals established by him may perform for 
that command under the general supervision of 
the Judge Advocate General, the respective du- 
ties which the Judge Advocate General and a 
Court of Criminal Appeals established by the 
Judge Advocate General would otherwise be re- 
quired to perform as to all cases involving sen- 
tences not requiring approval by the President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 61; Pub. L. 
90-632, §2(29), Oct. 24, 1968, 82 Stat. 1342; Pub. L. 
103-337, div. A, title IX, § 924(c)(2), Oct. 5, 1994, 108 
Stat. 2831.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


868 


50:655. 


May 5, 1950, ch. 169, §1 
(Art. 68), 64 Stat. 130. 





The word "considers" is substituted for the word 
"deems". The word "may" is substituted for the words 
"shall be empowered to". The word "respective" is in- 
serted for clarity. 



Amendments 

1994— Pub. L. 103-337 substituted "Court of Criminal 
Appeals" for "Court of Military Review" wherever ap- 
pearing. 

1968— Pub. L. 90-632 substituted the Secretary con- 
cerned for the President as the individual authorized to 
direct the Judge Advocate General to establish a 
branch office under an Assistant Judge Advocate Gen- 
eral with any command and substituted "Court of Mili- 
tary Review" for "board of review" as the name of the 
body established by the Assistant Judge Advocate Gen- 
eral in charge of the branch office. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§869. Art. 69. Review in the office of the Judge 
Advocate General 

(a) The record of trial in each general court- 
martial that is not otherwise reviewed under 
section 866 of this title (article 66) shall be ex- 



§869 



TITLE 10— ARMED FORCES 



Page 450 



amined in the office of the Judge Advocate Gen- 
eral if there is a finding of guilty and the ac- 
cused does not waive or withdraw his right to 
appellate review under section 861 of this title 
(article 61). If any part of the findings or sen- 
tence is found to be unsupported in law or if re- 
assessment of the sentence is appropriate, the 
Judge Advocate General may modify or set aside 
the findings or sentence or both. 

(b) The findings or sentence, or both, in a 
court-martial case not reviewed under sub- 
section (a) or under section 866 of this title (arti- 
cle 66) may be modified or set aside, in whole or 
in part, by the Judge Advocate General on the 
ground of newly discovered evidence, fraud on 
the court, lack of jurisdiction over the accused 
or the offense, error prejudicial to the substan- 
tial rights of the accused, or the appropriateness 
of the sentence. If such a case is considered upon 
application of the accused, the application must 
be filed in the office of the Judge Advocate Gen- 
eral by the accused on or before the last day of 
the two-year period beginning on the date the 
sentence is approved under section 860(c) of this 
title (article 60(c)), unless the accused estab- 
lishes good cause for failure to file within that 
time. 

(c) If the Judge Advocate General sets aside 
the findings or sentence, he may, except when 
the setting aside is based on lack of sufficient 
evidence in the record to support the findings, 
order a rehearing. If he sets aside the findings 
and sentence and does not order a rehearing, he 
shall order that the charges be dismissed. If the 
Judge Advocate General orders a rehearing but 
the convening authority finds a rehearing im- 
practical, the convening authority shall dismiss 
the charges. 

(d) A Court of Criminal Appeals may review, 
under section 866 of this title (article 66) — 

(1) any court-martial case which (A) is sub- 
ject to action by the Judge Advocate General 
under this section, and (B) is sent to the Court 
of Criminal Appeals by order of the Judge Ad- 
vocate General; and 

(2) any action taken by the Judge Advocate 
General under this section in such case. 

(e) Notwithstanding section 866 of this title 
(article 66), in any case reviewed by a Court of 
Criminal Appeals under this section, the Court 
may take action only with respect to matters of 
law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 61; Pub. L. 
90-632, §2(30), Oct. 24, 1968, 82 Stat. 1342; Pub. L. 

97- 81, §6, Nov. 20, 1981, 95 Stat. 1089; Pub. L. 

98- 209, § 7(e)(1), Dec. 6, 1983, 97 Stat. 1402; Pub. L. 
101-189, div. A, title XIII, §§ 1302(a), 1304(b)(1), 
Nov. 29, 1989, 103 Stat. 1576, 1577; Pub. L. 103-337, 
div. A, title IX, § 924(c)(2), Oct. 5, 1994, 108 Stat. 
2831.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


869 


50:656. 


May 5, 1950. ch. 169, §1 
(Art. 69), 64 Stat. 130. 





The word "may" is substituted for the word "will". 
The word "under" is substituted for the words "pursu- 
ant to the provisions of". 



Amendments 

1994— Subsecs. (d), (e). Pub. L. 103-337 substituted 
"Court of Criminal Appeals" for "Court of Military Re- 
view" wherever appearing. 

1989— Subsec. (a). Pub. L. 101-189, § 1304(b)(1), which di- 
rected amendment of subsec. (a) by striking- "section 
867(b)(2) of this title (article 67(b)(2))" in the third sen- 
tence and inserting in lieu thereof "section 867(a)(2) of 
this title (article 67(a)(2))", could not be executed be- 
cause of the intervening amendment by Pub. L. 101-189, 
§ 1302(a)(1), which struck out the third sentence, see 
below. 

Pub. 101-189, § 1302(a)(1), struck out the third sen- 
tence, which read as follows: "If the Judge Advocate 
General so directs, the record shall be reviewed by a 
Court of Military Review under section 866 of this title 
(article 66), but in that event there may be no further 
review by the Court of Military Appeals except under 
section 867(b)(2) of this title (article 67(b)(2))." 

Subsecs. (d), (e). Pub. L. 101-189, § 1302(a)(2), added 
subsecs. (d) and (e). 

1983 — Pub. L. 98-209 amended section generally. Prior 
to amendment section provided that every record of 
trial by general court-martial, in which there had been 
a finding of guilty and a sentence, the appellate review 
of which was not otherwise provided for by section 866 
of this title, was to be examined in the office of the 
Judge Advocate General; that if any part of the find- 
ings or sentence was found unsupported in law, or if the 
Judge Advocate General so directed, the record was to 
be reviewed by a board of review in accordance with 
section 866 of this title, but in that event there could 
be no further review by the Court of Military Appeals 
except under section 867(b)(2) of this title, that not- 
withstanding section 876 of this title, the findings or 
sentence, or both, in a court-martial case which had 
been finally reviewed, but had not been reviewed by a 
Court of Military Review could be vacated or modified, 
in whole or in part, by the Judge Advocate General on 
the ground of newly discovered evidence, fraud on the 
court, lack of jurisdiction over the accused or the of- 
fense, or error prejudicial to the substantial rights of 
the accused; and that when such a case was considered 
upon application of the accused, the application had to 
be filed in the Office of the Judge Advocate General by 
the accused before: (1) October 1, 1983, or (2) the last 
day of the two-year period beginning on the date the 
sentence was approved by the convening authority or, 
in a special court-martial case which required action 
under section 865(b) of this title, the officer exercising 
general court-martial jurisdiction, whichever was 
later, unless the accused established good cause for 
failure to file within that time. 

1981 — Pub. L. 97-81 inserted provision that, when a 
case is considered upon application of the accused, the 
application must be filed in the Office of the Judge Ad- 
vocate General by the accused before (1) October 1, 1983, 
or (2) the last day of the two-year period beginning on 
the date the sentence is approved by the convening au- 
thority or, in a special court-martial case which re- 
quires action under section 865(b) of this title (article 
65(b)), the officer exercising general court-martial ju- 
risdiction, whichever is later, unless the accused estab- 
lishes good cause for failure to file within that time. 

1968 — Pub. L. 90-632 authorized the Judge Advocate 
General to either vacate or modify the findings or sen- 
tence, or both, in whole or in part, in any court-martial 
case which has been finally reviewed, but which has not 
been reviewed by a Court of Military Review, because 
of newly discovered evidence, fraud on the court, lack 
of jurisdiction over the accused or the offense, or error 
prejudicial to the substantial rights of the accused. 

Effective Date of 1989 Amendment 

Section 1302(b) of Pub. L. 101-189 provided that: "Sub- 
section (e) of section 869 of title 10, United States Code, 
as added by subsection (a), shall apply with respect to 
cases in which a finding of guilty is adjudged by a gen- 
eral court-martial after the date of the enactment of 
this Act [Nov. 29, 1989]." 
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Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning' after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-81 effective at end of 60-day 
period beginning on Nov. 20, 1981, see section 7(a) of 
Pub. L. 97-81, set out as an Effective Date note under 
section 706 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective Oct. 24, 1968, 
see section 4(b) of Pub. L. 90-632, set out as a note under 
section 801 of this title. 

Two-Yeab Period for Applications for Modifica- 
tion or Set-Aside Inapplicable to Applications 
Filed On or Before October 1, 1983 

Pub. L. 98-209, § 7(e)(2), Dec. 6, 1983, 97 Stat. 1403, pro- 
vided that the two-year period specified under the sec- 
ond sentence of subsec. (b) of this section did not apply 
to any application filed in the office of the appropriate 
Judge Advocate General on or before Oct. 1, 1983, and 
that the application in such a case would be considered 
in the same manner and with the same effect as if such 
two-year period had not been enacted. 

§ 870. Art. 70. Appellate counsel 

(a) The Judge Advocate General shall detail in 
his office one or more commissioned officers as 
appellate Government counsel, and one or more 
commissioned officers as appellate defense coun- 
sel, who are qualified under section 827(b)(1) of 
this title (article 27(b)(1)). 

(b) Appellate Government counsel shall rep- 
resent the United States before the Court of 
Criminal Appeals or the Court of Appeals for the 
Armed Forces when directed to do so by the 
Judge Advocate General. Appellate Government 
counsel may represent the United States before 
the Supreme Court in cases arising under this 
chapter when requested to do so by the Attorney 
General. 

(c) Appellate defense counsel shall represent 
the accused before the Court of Criminal Ap- 
peals, the Court of Appeals for the Armed 
Forces, or the Supreme Court — 

(1) when requested by the accused; 

(2) when the United States is represented by 
counsel; or 

(3) when the Judge Advocate General has 
sent the case to the Court of Appeals for the 
Armed Forces. 

(d) The accused has the right to be represented 
before the Court of Criminal Appeals, the Court 
of Appeals for the Armed Forces, or the Su- 
preme Court by civilian counsel if provided by 
him. 

(e) Military appellate counsel shall also per- 
form such other functions in connection with 
the review of court martial cases as the Judge 
Advocate General directs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Pub. L. 
90-632, §2(31), Oct. 24, 1968, 82 Stat. 1342; Pub. L. 
98-209, § 10(c)(3), Dec. 6, 1983, 97 Stat. 1406; Pub. L. 



103-337, div. A, title IX, § 924(c)(1), (2), Oct. 5, 
1994, 108 Stat. 2831.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


870(a) 


50:657(a). 


May 5, 1950, ch. 169. §1 


870(b) 


50:657(b). 


(Art. 70), 64 Stat. 130. 


870(c) 


50:657(0). 




870(d) 


50:657(d). 




870(e) 


50:657(e). 





In subsection (a), the word "detail" is substituted for 
the word "appoint", since the filling of the position in- 
volved is not appointment to an office in the constitu- 
tional sense. The word "commissioned" is inserted for 
clarity. The word "are" is substituted for the words 
"shall be". The words "the provisions of" are omitted 
as surplusage. 

In subsections (b) and (c), the word "shall" is sub- 
stituted for the words "It shall be the duty of * * * to". 

In subsection (c)(3), the word "sent" is substituted 
for the word "transmitted". 

In subsection (d), the word "has" is substituted for 
the words "shall have". 

In subsection (e), the word "directs" is substituted 
for the words "shall direct". 

Amendments 

1994— Subsecs. (b) to (d). Pub. L. 103-337 substituted 
"Court of Criminal Appeals" for "Court of Military Re- 
view" and "Court of Appeals for the Armed Forces" for 
"Court of Military Appeals" wherever appearing. 

1983— Subsec. (b). Pub. L. 98-209, § 10(c)(3)(A), inserted 
provision that Appellate Government counsel may rep- 
resent the United States before the Supreme Court in 
cases arising under this chapter when requested to do 
so by the Attorney General. 

Subsecs. (c), (d). Pub. L. 98-209, § 10(c)(3)(B), amended 
subsecs. (c) and (d) generally, inserting references to 
the Supreme Court. 

1968— Subsecs. (b) to (d). Pub. L. 90-632 substituted 
"Court of Military Review" for "board of review" wher- 
ever appearing. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§871. Art. 71. Execution of sentence; suspension 
of sentence 

(a) If the sentence of the court-martial ex- 
tends to death, that part of the sentence provid- 
ing for death may not be executed until ap- 
proved by the President. In such a case, the 
President may commute, remit, or suspend the 
sentence, or any part thereof, as he sees fit. 
That part of the sentence providing for death 
may not be suspended. 

(b) If in the case of a commissioned officer, 
cadet, or midshipman, the sentence of a court- 
martial extends to dismissal, that part of the 
sentence providing for dismissal may not be exe- 
cuted until approved by the Secretary concerned 
or such Under Secretary or Assistant Secretary 
as may be designated by the Secretary con- 
cerned. In such a case, the Secretary, Under Sec- 
retary, or Assistant Secretary, as the case may 
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be, may commute, remit, or suspend the sen- 
tence, or any part of the sentence, as he sees fit. 
In time of war or national emergency he may 
commute a sentence of dismissal to reduction to 
any enlisted grade. A person so reduced may be 
required to serve for the duration of the war or 
emergency and six months thereafter. 

(c) (1) If a sentence extends to death, dismissal, 
or a dishonorable or bad conduct discharge and 
if the right of the accused to appellate review is 
not waived, and an appeal is not withdrawn, 
under section 861 of this title (article 61), that 
part of the sentence extending to death, dismis- 
sal, or a dishonorable or bad-conduct discharge 
may not be executed until there is a final judg- 
ment as to the legality of the proceedings (and 
with respect to death or dismissal, approval 
under subsection (a) or (b), as appropriate). A 
judgment as to legality of the proceedings is 
final in such cases when review is completed by 
a Court of Criminal Appeals and — 

(A) the time for the accused to file a petition 
for review by the Court of Appeals for the 
Armed Forces has expired and the accused has 
not filed a timely petition for such review and 
the case is not otherwise under review by that 
Court; 

(B) such a petition is rejected by the Court 
of Appeals for the Armed Forces; or 

(C) review is completed in accordance with 
the judgment of the Court of Appeals for the 
Armed Forces and — 

(i) a petition for a writ of certiorari is not 
filed within the time limits prescribed by 
the Supreme Court; 

(ii) such a petition is rejected by the Su- 
preme Court; or 

(iii) review is otherwise completed in ac- 
cordance with the judgment of the Supreme 
Court. 

(2) If a sentence extends to dismissal or a dis- 
honorable or bad conduct discharge and if the 
right of the accused to appellate review is 
waived, or an appeal is withdrawn, under section 
861 of this title (article 61), that part of the sen- 
tence extending to dismissal or a bad-conduct or 
dishonorable discharge may not be executed 
until review of the case by a judge advocate (and 
any action on that review) under section 864 of 
this title (article 64) is completed. Any other 
part of a court-martial sentence may be ordered 
executed by the convening authority or other 
person acting on the case under section 860 of 
this title (article 60) when approved by him 
under that section. 

(d) The convening authority or other person 
acting on the case under section 860 of this title 
(article 60) may suspend the execution of any 
sentence or part thereof, except a death sen- 
tence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Pub. L. 
90-632, §2(32), Oct. 24, 1968, 82 Stat. 1342; Pub. L. 
98-209, §5(e), Dec. 6, 1983, 97 Stat. 1399; Pub. L. 
103-337, div. A, title IX, § 924(c)(1), (2), Oct. 5, 
1994, 108 Stat. 2831.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


871(a) 
871(b) 


50:658(a). 
50:658(b). 


May 5, 1950. ch. 169, §1 
(Art. 71), 64 Stat. 131. 



Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


871(c) 
871(d) 


50:658(c). 
50:658(d). 





In subsection (a), the word "may" is substituted for 
the word "shall". 

In subsection (b), the word "commissioned" is in- 
serted for clarity. The word "may" is substituted for 
the word "shall" in the first sentence. The words "Sec- 
retary concerned" are substituted for the words "Sec- 
retary of the Department". The words "who is" are 
omitted as surplusage. 

In subsection (c), the word "may" is substituted for 
the word "shall". 

Amendments 

1994— Subsec. (c)(1). Pub. L. 103-337 substituted 
"Court of Criminal Appeals" for "Court of Military Re- 
view" and "Court of Appeals for the Armed Forces" for 
"Court of Military Appeals" wherever appearing 1 . 

1983— Subsec. (a). Pub. L. 98-209, § 5(e)(1), amended 
subsec. (a) generally, substituting provision that part 
of the court-martial sentence extending to death may 
not be executed without Presidential approval, and 
granting the President authority to commute, remit, 
or suspend the sentence, except that a death sentence 
may not be suspended, for provision that no sentence 
extending to death or involving a general or flag officer 
could be executed without Presidential approval, and 
authorizing the President to approve the sentence or 
any part, amount, or commuted form thereof, and sus- 
pend the execution of the sentence or any part thereof, 
except a death sentence. 

Subsec. (b). Pub. L. 98-209, § 5(e)(2), substituted provi- 
sion that where a court-martial sentence extends to 
dismissal of a commissioned officer, cadet, or mid- 
shipman, the dismissal may not be executed without 
approval by the Secretary concerned, or Under Sec- 
retary or Assistant Secretary designated by him, and 
authorizing such official to commute, remit, or suspend 
the sentence, or any part thereof, for provision that no 
dismissal of a commissioned officer (other than a gen- 
eral or flag officer), cadet or midshipman may be exe- 
cuted without such approval, and that such official 
could approve the sentence or such part, amount, or 
commuted form the sentence as he saw fit, and could 
suspend the execution of any part of the sentence. 

Subsec. (c). Pub. L. 98-209, § 5(e)(3), amended subsec. 

(c) generally. Prior to amendment subsec. (c) read as 
follows: "No sentence which includes, unsuspended, a 
dishonorable or bad-conduct discharge, or confinement 
for one year or more, may be executed until affirmed 
by a Court of Military Review and, in cases reviewed by 
it, the Court of Military Appeals." 

Subsec. (d). Pub. L. 98-209, § 5(e)(3), amended subsec. 

(d) generally. Prior to amendment subsec. (d) read as 
follows: "All other court-martial sentences, unless sus- 
pended or deferred, may be ordered executed by the 
convening authority when approved by him. The con- 
vening authority may suspend the execution of any 
sentence, except a death sentence." 

1968— Subsec. (c). Pub. L. 90-632, §2(32)(A), substituted 
"Court of Military Review" for "board of review". 

Subsec. (d). Pub. L. 90-632, §2(32)(B), inserted ref- 
erence to deferred court-martial sentences. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 
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Effective Date of 1968 Amendment 

Amendments by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

§ 872. Art. 72. Vacation of suspension 

(a) Before the vacation of the suspension of a 
special court-martial sentence which as ap- 
proved includes a bad-conduct discharge, or of 
any general court-martial sentence, the officer 
having special court-martial jurisdiction over 
the probationer shall hold a hearing on the al- 
leged violation of probation. The probationer 
shall be represented at the hearing by counsel if 
he so desires. 

(b) The record of the hearing and the recom- 
mendation of the officer having special court- 
martial jurisdiction shall be sent for action to 
the officer exercising general court-martial ju- 
risdiction over the probationer. If he vacates the 
suspension, any unexecuted part of the sentence, 
except a dismissal, shall be executed, subject to 
applicable restrictions in section 871 (c) of this 
title (article 71(c)). The vacation of the suspen- 
sion of a dismissal is not effective until ap- 
proved by the Secretary concerned. 

(c) The suspension of any other sentence may 
be vacated by any authority competent to con- 
vene, for the command in which the accused is 
serving or assigned, a court of the kind that im- 
posed the sentence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


872(a) 


50:659(a). 


May 5, 1950. ch. 169, §1 


872(b) 


50:659(b). 


(Art. 72), 64 Stat. 131. 


872(c) 


50:659(c). 





In subsection (a), the word "Before" is substituted for 
the words "Prior to". 

In subsection (b), the words "be effective * * * to" are 
omitted as surplusage. 

The second sentence is restated to make it clear that 
the execution of the rest of the court-martial sentence 
is not automatic. The word "is" is substituted for the 
words "shall * * * be" in the last sentence. The word 
"sent" is substituted for the word "forwarded". The 
words "Secretary concerned" are substituted for the 
words "Secretary of the Department". 

§ 873. Art. 73. Petition for a new trial 

At any time within two years after approval 
by the convening authority of a court-martial 
sentence, the accused may petition the Judge 
Advocate General for a new trial on the grounds 
of newly discovered evidence or fraud on the 
court. If the accused's case is pending before a 
Court of Criminal Appeals or before the Court of 
Appeals for the Armed Forces, the Judge Advo- 
cate General shall refer the petition to the ap- 
propriate court for action. Otherwise the Judge 
Advocate General shall act upon the petition. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 63; Pub. L. 
90-632, §2(33), Oct. 24, 1968, 82 Stat. 1342; Pub. L. 
103-337, div. A, title IX, § 924(c)(1), (2), Oct. 5, 
1994, 108 Stat. 2831.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


873 


50:660. 


May 5, 1950, ch. 169. §1 
(Art. 73), 64 Stat. 132. 





The words "the ground" are substituted for the word 
"grounds". The words "as the case may be" are sub- 
stituted for the word "respectively", since the pre- 
scribed action is alternative, not distributive. 

Amendments 



1994— Pub. L. 103-337 substituted "Court of Criminal 
Appeals" for "Court of Military Review" and "Court of 
Appeals for the Armed Forces" for "Court of Military 
Appeals". 

1968 — Pub. L. 90-632 extended time during which ac- 
cused may petition Judge Advocate General for a new 
trial from 1 to 2 years and struck out provisions which 
limited right to petition for a new trial to cases of 
death, dismissal, a punitive discharge, or a year or 
more in confinement. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 to apply in the case of 
all court-martial sentences approved by the convening 
authority on or after, or not more than two years be- 
fore Oct. 24, 1968, see section 4(c) of Pub. L. 90-632, set 
out as a note under section 801 of this title. 

§ 874. Art. 74. Remission and suspension 

(a) The Secretary concerned and, when des- 
ignated by him, any Under Secretary, Assistant 
Secretary, Judge Advocate General, or com- 
manding officer may remit or suspend any part 
or amount of the unexecuted part of any sen- 
tence, including all uncollected forfeitures other 
than a sentence approved by the President. How- 
ever, in the case of a sentence of confinement 
for life without eligibility for parole that is ad- 
judged for an offense committed after October 
29, 2000, after the sentence is ordered executed, 
the authority of the Secretary concerned under 
the preceding sentence (1) may not be delegated, 
and (2) may be exercised only after the service of 
a period of confinement of not less than 20 years. 

(b) The Secretary concerned may, for good 
cause, substitute an administrative form of dis- 
charge for a discharge or dismissal executed in 
accordance with the sentence of a court-martial. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 63; Pub. L. 
106-398, §1 [[div. A], title V, §553(a)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-125; Pub. L. 107-107, div. A, 
title X, § 1048(a)(8), Dec. 28, 2001, 115 Stat. 1223.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


874(a) 
874(b) 


50:661(a). 
50:661(b). 


May 5, 1950, ch. 169. § 1 
(Art. 74), 64 Stat. 132. 



In subsections (a) and (b), the words "Secretary con- 
cerned" are substituted for the words "Secretary of the 
Department". 

Amendments 



2001— Subsec. (a). Pub. L. 107-107 inserted "that is ad- 
judged for an offense committed after October 29, 2000" 
after "a sentence of confinement for life without eligi- 
bility for parole". 

2000— Subsec. (a). Pub. L. 106-398 inserted at end 
"However, in the case of a sentence of confinement for 
life without eligibility for parole, after the sentence is 
ordered executed, the authority of the Secretary con- 
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cerned under the preceding sentence (1) may not be del- 
egated, and (2) may be exercised only after the service 
of a period of confinement of not less than 20 years." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §553(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-125, provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall not apply with respect to a sentence of con- 
finement for life without eligibility for parole that is 
adjudged for an offense committed before the date of 
the enactment of this Act [Oct. 30, 2000]." 

§ 875. Art. 75. Restoration 

(a) Under such regulations as the President 
may prescribe, all rights, privileges, and prop- 
erty affected by an executed part of a court- 
martial sentence which has been set aside or dis- 
approved, except an executed dismissal or dis- 
charge, shall be restored unless a new trial or 
rehearing is ordered and such executed part is 
included in a sentence imposed upon the new 
trial or rehearing. 

(b) If a previously executed sentence of dishon- 
orable or bad-conduct discharge is not imposed 
on a new trial, the Secretary concerned shall 
substitute therefor a form of discharge author- 
ized for administrative issuance unless the ac- 
cused is to serve out the remainder of his enlist- 
ment. 

(c) If a previously executed sentence of dismis- 
sal is not imposed on a new trial, the Secretary 
concerned shall substitute therefor a form of 
discharge authorized for administrative issue, 
and the commissioned officer dismissed by that 
sentence may be reappointed by the President 
alone to such commissioned grade and with such 
rank as in the opinion of the President that 
former officer would have attained had he not 
been dismissed. The reappointment of such a 
former officer shall be without regard to the ex- 
istence of a vacancy and shall affect the pro- 
motion status of other officers only insofar as 
the President may direct. All time between the 
dismissal and the reappointment shall be consid- 
ered as actual service for all purposes, including 
the right to pay and allowances. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


875(a) 


50:662(a). 




May 5, 1950, oh. 169, §1 


875(b) 


50:6620)). 




(Art. 75), 64 Stat. 132. 


875(c) 


50:662(c). 







In subsections (b) and (c), the word "If" is substituted 
for the word "Where". The word "imposed" is sub- 
stituted for the word "sustained". The words "Sec- 
retary concerned" are substituted for the words "Sec- 
retary of the Department". 

In subsection (c), the word "issue" is substituted for 
the word "issuance". The word "commissioned" is in- 
serted for clarity. The words "grade and with such 
rank" are substituted for the words "rank and prece- 
dence", since a person is appointed to a grade, not a po- 
sition of precedence, and the word "rank" is the ac- 
cepted military word denoting the general idea of prec- 
edence. The words "the existence of a" are substituted 
for the word "position". The word "receive" is omitted 
as surplusage. 

Delegation of Functions 

For delegation to Secretary of Homeland Security of 
certain authority vested in President by this section, 



see section 2(b) of Ex. Ord. No. 10637, Sept. 16, 1955, 20 
F.R. 7025, as amended, set out as a note under section 
301 of Title 3, The President. 

§876. Art. 76. Finality of proceedings, findings, 
and sentences 

The appellate review of records of trial pro- 
vided by this chapter, the proceedings, findings, 
and sentences of courts-martial as approved, re- 
viewed, or affirmed as required by this chapter, 
and all dismissals and discharges carried into 
execution under sentences by courts-martial fol- 
lowing approval, review, or affirmation as re- 
quired by this chapter, are final and conclusive. 
Orders publishing the proceedings of courts-mar- 
tial and all action taken pursuant to those pro- 
ceedings are binding upon all departments, 
courts, agencies, and officers of the United 
States, subject only to action upon a petition 
for a new trial as provided in section 873 of this 
title (article 73) and to action by the Secretary 
concerned as provided in section 874 of this title 
(article 74) and the authority of the President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 64.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


876 


50:663. 


May 5, 1950, ch. 169. §1 
(Art. 76), 64 Stat. 132. 





The word "under" is substituted for the words "pur- 
suant to". The word "are" is substituted for the words 
"shall be". The words "Secretary concerned" are sub- 
stituted for the words "Secretary of a Department". 



§ 876a. Art. 76a. Leave required to be taken pend- 
ing review of certain court-martial convic- 
tions 

Under regulations prescribed by the Secretary 
concerned, an accused who has been sentenced 
by a court-martial may be required to take 
leave pending completion of action under this 
subchapter if the sentence, as approved under 
section 860 of this title (article 60), includes an 
unsuspended dismissal or an unsuspended dis- 
honorable or bad-conduct discharge. The ac- 
cused may be required to begin such leave on 
the date on which the sentence is approved 
under section 860 of this title (article 60) or at 
any time after such date, and such leave may be 
continued until the date on which action under 
this subchapter is completed or may be termi- 
nated at any earlier time. 

(Added Pub. L. 97-81, § 2(c)(1), Nov. 20, 1981, 95 
Stat. 1087; amended Pub. L. 98-209, §5(g), Dec. 6, 
1983, 97 Stat. 1400.) 

Amendments 

1983— Pub. L. 98-209 substituted "under section 860 of 
this title (article 60)" for "under section 864 or 865 of 
this title (article 64 or 65) by the officer exercising gen- 
eral court-martial jurisdiction" and "by the officer ex- 
ercising general court-martial jurisdiction", respec- 
tively. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, but 
not to apply to any case in which the findings and sen- 
tence were adjudged by a court-martial before that 
date, and the proceedings in any such case to be held 
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in the same manner and with the same effect as if such 
amendments had not been enacted, see section 12(a)(1), 
(4) of Pub. L. 98-209, set out as a note under section 801 
of this title. 

Effective Date 

Section to take effect at end of 60-day period begin- 
ning' on Nov. 20, 1981, to apply to each member whose 
sentence by court-martial is approved on or after Jan. 
20, 1982, under section 864 or 865 of this title by the offi- 
cer exercising 1 general court-martial jurisdiction under 
the provisions of such section as it existed on the day 
before the effective date of the Military Justice Act of 
1983 (Pub. L. 98-209), or under section 860 of this title by 
the officer empowered to act on the sentence on or 
after that effective date, see section 7(a), (b)(1) of Pub. 
L. 97-81, set out as a note under section 706 of this title. 

§876b. Art. 76b. Lack of mental capacity or men- 
tal responsibility: commitment of accused for 
examination and treatment 

(a) Persons Incompetent To Stand Trial.— 

(1) In the case of a person determined under this 
chapter to be presently suffering from a mental 
disease or defect rendering the person mentally 
incompetent to the extent that the person is un- 
able to understand the nature of the proceedings 
against that person or to conduct or cooperate 
intelligently in the defense of the case, the gen- 
eral court-martial convening authority for that 
person shall commit the person to the custody 
of the Attorney General. 

(2) The Attorney General shall take action in 
accordance with section 4241(d) of title 18. 

(3) If at the end of the period for hospitaliza- 
tion provided for in section 4241(d) of title 18, it 
is determined that the committed person's men- 
tal condition has not so improved as to permit 
the trial to proceed, action shall be taken in ac- 
cordance with section 4246 of such title. 

(4) (A) When the director of a facility in which 
a person is hospitalized pursuant to paragraph 

(2) determines that the person has recovered to 
such an extent that the person is able to under- 
stand the nature of the proceedings against the 
person and to conduct or cooperate intelligently 
in the defense of the case, the director shall 
promptly transmit a notification of that deter- 
mination to the Attorney General and to the 
general court-martial convening authority for 
the person. The director shall send a copy of the 
notification to the person's counsel. 

(B) Upon receipt of a notification, the general 
court-martial convening authority shall 
promptly take custody of the person unless the 
person covered by the notification is no longer 
subject to this chapter. If the person is no longer 
subject to this chapter, the Attorney General 
shall take any action within the authority of 
the Attorney General that the Attorney General 
considers appropriate regarding the person. 

(C) The director of the facility may retain cus- 
tody of the person for not more than 30 days 
after transmitting the notifications required by 
subparagraph (A). 

(5) In the application of section 4246 of title 18 
to a case under this subsection, references to the 
court that ordered the commitment of a person, 
and to the clerk of such court, shall be deemed 
to refer to the general court-martial convening 
authority for that person. However, if the person 
is no longer subject to this chapter at a time 



relevant to the application of such section to 
the person, the United States district court for 
the district where the person is hospitalized or 
otherwise may be found shall be considered as 
the court that ordered the commitment of the 
person. 

(b) Persons Found Not Guilty by Reason of 
Lack of Mental Responsibility.— (1) If a person 
is found by a court-martial not guilty only by 
reason of lack of mental responsibility, the per- 
son shall be committed to a suitable facility 
until the person is eligible for release in accord- 
ance with this section. 

(2) The court-martial shall conduct a hearing 
on the mental condition in accordance with sub- 
section (c) of section 4243 of title 18. Subsections 
(b) and (d) of that section shall apply with re- 
spect to the hearing. 

(3) A report of the results of the hearing shall 
be made to the general court-martial convening 
authority for the person. 

(4) If the court-martial fails to find by the 
standard specified in subsection (d) of section 
4243 of title 18 that the person's release would 
not create a substantial risk of bodily injury to 
another person or serious damage of property of 
another due to a present mental disease or de- 
fect — 

(A) the general court-martial convening au- 
thority may commit the person to the custody 
of the Attorney General; and 

(B) the Attorney General shall take action 
in accordance with subsection (e) of section 
4243 of title 18. 

(5) Subsections (f), (g), and (h) of section 4243 
of title 18 shall apply in the case of a person hos- 
pitalized pursuant to paragraph (4)(B), except 
that the United States district court for the dis- 
trict where the person is hospitalized shall be 
considered as the court that ordered the person's 
commitment. 

(c) General Provisions. — (1) Except as other- 
wise provided in this subsection and subsection 
(d)(1), the provisions of section 4247 of title 18 
apply in the administration of this section. 

(2) In the application of section 4247(d) of title 
18 to hearings conducted by a court-martial 
under this section or by (or by order of) a gen- 
eral court-martial convening authority under 
this section, the reference in that section to sec- 
tion 3006A of such title does not apply. 

(d) Applicability. — (1) The provisions of chap- 
ter 313 of title 18 referred to in this section 
apply according to the provisions of this section 
notwithstanding section 4247(j) of title 18. 

(2) If the status of a person as described in sec- 
tion 802 of this title (article 2) terminates while 
the person is, pursuant to this section, in the 
custody of the Attorney General, hospitalized, 
or on conditional release under a prescribed reg- 
imen of medical, psychiatric, or psychological 
care or treatment, the provisions of this section 
establishing requirements and procedures re- 
garding a person no longer subject to this chap- 
ter shall continue to apply to that person not- 
withstanding the change of status. 

(Added Pub. L. 104-106, div. A, title XI, 
§ 1133(a)(1), Feb. 10, 1996, 110 Stat. 464.) 

Effective Date 

Section 1133(c) of Pub. L. 104-106 provided that: "Sec- 
tion 876b of title 10, United States Code (article 76b of 
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the Uniform Code of Military Justice), as added by sub- 
section (a), shall take effect at the end of the six-month 
period beginning on the date of the enactment of this 
Act [Feb. 10, 1996] and shall apply with respect to 
charges referred to courts-martial after the end of that 
period." 

SUBCHAPTER X— PUNITIVE ARTICLES 



Sec. 


Art. 




87V. 


77. 


Principals. 


878. 


78. 


Accessory after the fact. 


879. 


79. 


Conviction of lesser included offense. 


880. 


80. 


Attempts. 


881. 


81. 


Conspiracy. 


882. 


82. 


Solicitation. 


883. 


83. 


Fraudulent enlistment, appointment, or 






separation. 


884. 


84. 


Unlawful enlistment, appointment, or 






separation. 


885. 


85. 


Desertion. 


886. 


86. 


Absence without leave. 


887. 


87. 


Missing movement. 


888. 


88. 


Contempt toward officials. 


889. 


89. 


Disrespect toward superior commissioned 






officer. 


890. 


90. 


Assaulting or willfully disobeying supe- 






rior commissioned officer. 


891. 


91. 


Insubordinate conduct toward warrant of- 






ficer, noncommissioned officer, or petty 






officer. 


892. 


92. 


Failure to obey order or regulation. 


893. 


93. 


Cruelty and maltreatment. 


894. 


94. 


Mutiny or sedition. 


895. 


95. 


Resistance, flight, breach of arrest, and 






escape. 


896. 


96. 


Releasing prisoner without proper au- 






thority. 


897. 


97. 


Unlawful detention. 


898. 


98. 


Noncompliance with procedural rules. 


899. 


99. 


Misbehavior before the enemy. 


900. 


100. 


Subordinate compelling surrender. 


901. 


101. 


Improper use of countersign. 


902. 


102. 


Forcing a safeguard. 


903. 


103. 


Captured or abandoned property. 


904. 


104. 


Aiding the enemy. 


905. 


105. 


Misconduct as prisoner. 


906. 


106. 


Spies. 


906a. 


106a. 


Espionage. 


907. 


107. 


False official statements. 


908. 


108. 


Military property of United States — Loss, 






damage, destruction, or wrongful dis- 






position. 


909. 


109. 


Property other than military property of 






United States — Waste, spoilage, or de- 






struction. 


910. 


110. 


Improper hazarding of vessel. 


911. 


111. 


Drunken or reckless operation of a vehi- 






cle, aircraft, or vessel. 


912. 


112. 


Drunk on duty. 


912a. 


112a. 


Wrongful use, possession, etc., of con- 






trolled substances. 


913. 


113. 


Misbehavior of sentinel. 


914. 


114. 


Dueling. 


915. 


115. 


Malingering. 


916. 


116. 


Riot or breach of peace. 


917. 


117. 


Provoking speeches or gestures. 


918. 


118. 


Murder. 


919. 


119. 


Manslaughter. 


919a. 


119a. 


Death or injury of an unborn child. 


920. 


120. 


Rape and sexual assault generally. 


920a. 


120a. 


Stalking. 


920b. 


120b. 


Rape and sexual assault of a child. 


920c. 


120c. 


Other sexual misconduct. 


921. 


121. 


Larceny and wrongful appropriation. 


922. 


122. 


Robbery. 


923. 


123. 


Forgery. 


923a. 


123a. 


Making, drawing, or uttering check, 






draft, or order without sufficient funds. 


924. 


124. 


Maiming. 



Sec. 


Art. 




925 


125 




926. 


126. 


Arson. 


927. 


127. 




928. 


128. 


Assault. 


929. 


129. 


Burglary. 


930. 


130. 


Housebreaking. 


931. 


131. 


Perjury. 


932. 


132. 


Frauds against the United States. 


933. 


133. 


Conduct unbecoming an officer and a gen- 






tleman. 


934. 


134. 


General article. 



Amendments 

2011— Pub. L. 112-81, div. A, title V, § 541(e), Dec. 31, 
2011, 125 Stat. 1410, substituted "Rape and sexual as- 
sault generally" for "Rape, sexual assault, and other 
sexual misconduct" in item 920 and added items 920b 
and 920c 

2006— Pub. L. 109-163, div. A, title V, § 552(a)(2), Jan. 6, 
2006, 119 Stat. 3262, substituted "Rape, sexual assault, 
and other sexual misconduct" for "Rape and carnal 
knowledge" in item 920. 

Pub. L. 109-163, div. A, title V, § 551(a)(2), Jan. 6, 2006, 
119 Stat. 3256, added item 920a. 

2004— Pub. L. 108-212, §3(b), Apr. 1, 2004, 118 Stat. 570, 
added item 919a. 

1997— Pub. L. 105-85, div. A, title X, §1073(a)(10), Nov. 
18, 1997, 111 Stat. 1900, struck out "Art." before "95" in 
item 895. 

1996— Pub. L. 104-106, div. A, title XI, § 1112(b), Feb. 10, 
1996, 110 Stat. 461, inserted "flight," after "Resistance," 
in item 895. 

1992— Pub. L. 102-484, div. A, title X, § 1066(a)(2), Oct. 
23, 1992, 106 Stat. 2506, substituted "operation of a vehi- 
cle, aircraft, or vessel" for "driving" in item 911. 

1985— Pub. L. 99-145, title V, § 534(b), Nov. 8, 1985, 99 
Stat. 635, added item 906a. 

1983— Pub. L. 98-209, §8(b), Dec. 6, 1983, 97 Stat. 1404, 
added item 912a. 

1961— Pub. L. 87-385, §1(2), Oct. 4, 1961, 75 Stat. 814, 
added item 923a. 

§ 877. Art. 77. Principals 

Any person punishable under this chapter 
who — 

(1) commits an offense punishable by this 
chapter, or aids, abets, counsels, commands, 
or procures its commission; or 

(2) causes an act to be done which if directly 
performed by him would be punishable by this 
chapter; 

is a principal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


877 


50:671. 


May 5, 1950, ch. 169. §1 
(Art. 77), 64 Stat. 134. 





§ 878. Art. 78. Accessory after the fact 

Any person subject to this chapter who, know- 
ing that an offense punishable by this chapter 
has been committed, receives, comforts, or as- 
sists the offender in order to hinder or prevent 
his apprehension, trial, or punishment shall be 
punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


878 


50:672. 


May 5, 1950, ch. 169. §1 
(Art. 78), 64 Stat. 134. 
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§879. Art. 79. Conviction of lesser included of- 
fense 

An accused may be found guilty of an offense 
necessarily included in the offense charged or of 
an attempt to commit either the offense charged 
or an offense necessarily included therein. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


879 


50:673. 


May 5, 1950. ch. 169, §1 
(Art. 79), 64 Stat. 134. 





§ 880. Art. 80. Attempts 

(a) An act, done with specific intent to com- 
mit an offense under this chapter, amounting to 
more than mere preparation and tending, even 
though failing, to effect its commission, is an 
attempt to commit that offense. 

(b) Any person subject to this chapter who at- 
tempts to commit any offense punishable by 
this chapter shall be punished as a court-martial 
may direct, unless otherwise specifically pre- 
scribed. 

(c) Any person subject to this chapter may be 
convicted of an attempt to commit an offense 
although it appears on the trial that the offense 
was consummated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


880(a) 


50:674(a). 


May 5. 1950. ch. 169, §1 


880(b) 


50:674(b). 


(Art. 80), 64 Stat. 134. 


880(c) 


50:674(c). 





In subsection (a), the words "even though" are sub- 
stituted for the word "but" for clarity. 



§881. Art. 81. Conspiracy 

(a) Any person subject to this chapter who 
conspires with any other person to commit an 
offense under this chapter shall, if one or more 
of the conspirators does an act to effect the ob- 
ject of the conspiracy, be punished as a court- 
martial may direct. 

(b) Any person subject to this chapter who 
conspires with any other person to commit an 
offense under the law of war, and who knowingly 
does an overt act to effect the object of the con- 
spiracy, shall be punished, if death results to 
one or more of the victims, by death or such 
other punishment as a court-martial or military 
commission may direct, and, if death does not 
result to any of the victims, by such punish- 
ment, other than death, as a court-martial or 
military commission may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 66; Pub. L. 
109-366, §4(b), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


881 


50:675. 


May 5, 1950. ch. 169, §1 
(Art. 81), 64 Stat. 134. 





The words "or persons" are omitted as surplusage, 
since under section 1 of title 1 words importing- the sin- 
gular may apply to several persons. 



Amendments 

2006 — Pub. L. 109-366 designated existing provisions as 
subsec. (a) and added subsec. (b). 

§ 882. Art. 82. Solicitation 

(a) Any person subject to this chapter who so- 
licits or advises another or others to desert in 
violation of section 885 of this title (article 85) 
or mutiny in violation of section 894 of this title 
(article 94) shall, if the offense solicited or ad- 
vised is attempted or committed, be punished 
with the punishment provided for the commis- 
sion of the offense, but, if the offense solicited 
or advised is not committed or attempted, he 
shall be punished as a court-martial may direct. 

(b) Any person subject to this chapter who so- 
licits or advises another or others to commit an 
act of misbehavior before the enemy in violation 
of section 899 of this title (article 99) or sedition 
in violation of section 894 of this title (article 
94) shall, if the offense solicited or advised is 
committed, be punished with the punishment 
provided for the commission of the offense, but, 
if the offense solicited or advised is not commit- 
ted, he shall be punished as a court-martial may 
direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


882(a) 
882(b) 


50:676(a). 
50:676(b). 


May 5, 1950, ch. 169, §1, 
(Art. 82), 64 Stat. 134. 



§883. Art. 83. Fraudulent enlistment, appoint- 
ment, or separation 

Any person who — 

(1) procures his own enlistment or appoint- 
ment in the armed forces by knowingly false 
representation or deliberate concealment as to 
his qualifications for that enlistment or ap- 
pointment and receives pay or allowances 
thereunder; or 

(2) procures his own separation from the 
armed forces by knowingly false representa- 
tion or deliberate concealment as to his eligi- 
bility for that separation; 

shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


883 


50:677. 


May 5, 1950, ch. 169. §1 
(Art. 83), 64 Stat. 134. 





In clauses (1) and (2), the words "means of" are omit- 
ted as surplusage. 



§884. Art. 84. Unlawful enlistment, appointment, 
or separation 

Any person subject to this chapter who effects 
an enlistment or appointment in or a separation 
from the armed forces of any person who is 
known to him to be ineligible for that enlist- 
ment, appointment, or separation because it is 
prohibited by law, regulation, or order shall be 
punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


884 


50:678. 


May 5, 1950. ch. 169, §1 
(Art. 84), 64 Stat. 135. 





§ 885. Art. 85. Desertion 

(a) Any member of the armed forces who — 

(1) without authority goes or remains absent 
from his unit, organization, or place of duty 
with intent to remain away therefrom perma- 
nently; 

(2) quits his unit, organization, or place of 
duty with intent to avoid hazardous duty or to 
shirk important service; or 

(3) without being regularly separated from 
one of the armed forces enlists or accepts an 
appointment in the same or another one of the 
armed forces without fully disclosing the fact 
that he has not been regularly separated, or 
enters any foreign armed service except when 
authorized by the United States; 

is guilty of desertion. 

(b) Any commissioned officer of the armed 
forces who, after tender of his resignation and 
before notice of its acceptance, quits his post or 
proper duties without leave and with intent to 
remain away therefrom permanently is guilty of 
desertion. 

(c) Any person found guilty of desertion or at- 
tempt to desert shall be punished, if the offense 
is committed in time of war, by death or such 
other punishment as a court-martial may direct, 
but if the desertion or attempt to desert occurs 
at any other time, by such punishment, other 
than death, as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


885(a) 


50:679(a). 


May 5. 1950. ch. 169, §1 


885(b) 


50:679(b). 


(Art. 85), 64 Stat. 135. 


885(c) 


50:679(c). 





In subsection (a), the word "unit" Is substituted for 
the words "place of service" to conform to clause (2) of 
this section and section 886(3) of this title. The word 
"proper" is omitted as surplusage. 

In subsection (b), the word "commissioned" Is in- 
serted for clarity. The word "before" Is substituted for 
the words "prior to". The words "its acceptance" are 
substituted for the words "the acceptance of the 
same". The words "after tender of" are substituted for 
the words "having' tendered" for clarity. The word 
"due" Is omitted as surplusage. 

In subsection (c), the words "attempt to desert" are 
substituted for the words "attempted desertion". 

§ 886. Art. 86. Absence without leave 

Any member of the armed forces who, without 
authority — 

(1) fails to go to his appointed place of duty 
at the time prescribed; 

(2) goes from that place; or 

(3) absents himself or remains absent from 
his unit, organization, or place of duty at 
which he is required to be at the time pre- 
scribed; 

shall be punished as a court-martial may direct. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 67.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


886 


50:680. 


May 5, 1950, ch. 169. §1 
(Art. 86), 64 Stat. 135. 





The words "proper" and "other" are omitted as sur- 
plusage. 



§ 887. Art. 87. Missing movement 

Any person subject to this chapter who 
through neglect or design misses the movement 
of a ship, aircraft, or unit with which he is re- 
quired in the course of duty to move shall be 
punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


887 


50:681. 


May 5, 1950, ch. 169, §1 
(Art. 87), 64 Stat. 135. 





§ 888. Art. 88. Contempt toward officials 

Any commissioned officer who uses contemp- 
tuous words against the President, the Vice 
President, Congress, the Secretary of Defense, 
the Secretary of a military department, the Sec- 
retary of Homeland Security, or the Governor or 
legislature of any State, Commonwealth, or pos- 
session in which he is on duty or present shall be 
punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 67; Pub. L. 
96-513, title V, §511(25), Dec. 12, 1980, 94 Stat. 
2922; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314; Pub. L. 109-163, div. A, 
title X, § 1057(a)(3), Jan. 6, 2006, 119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


888 


50:682. 


May 5, 1950, ch. 169. §1 
(Art. 88), 64 Stat. 135. 





The word "commissioned" is Inserted for clarity. The 
words "the Vice President, Congress, the Secretary of 
Defense, the Secretary of a military department, the 
Secretary of the Treasury, or the Governor or legisla- 
ture of any State, Territory, Commonwealth, or posses- 
sion" are substituted for the words "Vice President, 
Congress, Secretary of Defense, or a Secretary of a De- 
partment, a Governor or a legislature of any State, 
Territory, or other possession of the United States". 

Amendments 

2006— Pub. L. 109-163 struck out "Territory," after 

2002— Pub. L. 107-296 substituted "Secretary of Home- 
land Security" for "Secretary of Transportation". 

1980— Pub. L. 96-513 substituted "Secretary of Trans- 
portation" for "Secretary of the Treasury". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 
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§889. Art. 89. Disrespect toward superior com- 
missioned officer 

Any person subject to this chapter who be- 
haves with disrespect toward his superior com- 
missioned officer shall be punished as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


889 


50:683. 


May 5, 1950. ch. 169, §1 
(Art. 89), 64 Stat. 135. 





The word "commissioned" is inserted for clarity. 



§890. Art. 90. Assaulting or willfully disobeying 
superior commissioned officer 

Any person subject to this chapter who — 

(1) strikes his superior commissioned officer 
or draws or lifts up any weapon or offers any 
violence against him while he is in the execu- 
tion of his office; or 

(2) willfully disobeys a lawful command of 
his superior commissioned officer; 

shall be punished, if the offense is committed in 
time of war, by death or such other punishment 
as a court-martial may direct, and if the offense 
is committed at any other time, by such punish- 
ment, other than death, as a court-martial may 
direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


890 


50:684. 


May 5, 1950. ch. 169, §1 
(Art. 90), 64 Stat. 135. 





The word "commissioned" is inserted for clarity. 



§891. Art. 91. Insubordinate conduct toward war- 
rant officer, noncommissioned officer, or 
petty officer 

Any warrant officer or enlisted member who — 

(1) strikes or assaults a warrant officer, non- 
commissioned officer, or petty officer, while 
that officer is in the execution of his office; 

(2) willfully disobeys the lawful order of a 
warrant officer, noncommissioned officer, or 
petty officer; or 

(3) treats with contempt or is disrespectful 
in language or deportment toward a warrant 
officer, noncommissioned officer, or petty offi- 
cer, while that officer is in the execution of 
his office; 

shall be punished as a court-martial may direct. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 68.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


891 


50:685. 


May 5. 1950. ch. 169, §1 
(Art. 91), 64 Stat. 136. 





The word "member" is substituted for the word "per- 
son". 



§ 892. Art. 92. Failure to obey order or regulation 

Any person subject to this chapter who — 



(1) violates or fails to obey any lawful gen- 
eral order or regulation; 

(2) having knowledge of any other lawful 
order issued by a member of the armed forces, 
which it is his duty to obey, fails to obey the 
order; or 

(3) is derelict in the performance of his du- 
ties; 

shall be punished as a court-martial may direct. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 68.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


892 


50:686. 


May 5, 1950, ch. 169. §1 
(Art. 92), 64 Stat. 136. 





The word "order" is substituted for the word "same". 



§ 893. Art. 93. Cruelty and maltreatment 

Any person subject to this chapter who is 
guilty of cruelty toward, or oppression or mal- 
treatment of, any person subject to his orders 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


893 


50:687. 


May 5, 1950, ch. 169. §1 
(Art. 93), 64 Stat. 136. 





§ 894. Art. 94. Mutiny or sedition 

(a) Any person subject to this chapter who — 

(1) with intent to usurp or override lawful 
military authority, refuses, in concert with 
any other person, to obey orders or otherwise 
do his duty or creates any violence or disturb- 
ance is guilty of mutiny; 

(2) with intent to cause the overthrow or de- 
struction of lawful civil authority, creates, in 
concert with any other person, revolt, vio- 
lence, or other disturbance against that au- 
thority is guilty of sedition; 

(3) fails to do his utmost to prevent and sup- 
press a mutiny or sedition being committed in 
his presence, or fails to take all reasonable 
means to inform his superior commissioned of- 
ficer or commanding officer of a mutiny or se- 
dition which he knows or has reason to believe 
is taking place, is guilty of a failure to sup- 
press or report a mutiny or sedition. 

(b) A person who is found guilty of attempted 
mutiny, mutiny, sedition, or failure to suppress 
or report a mutiny or sedition shall be punished 
by death or such other punishment as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


894(a) 
894(b) 


50:688(a). 
50:688(b). 


May 5, 1950, ch. 169. §1 
(Art. 94), 64 Stat. 136. 



In subsection (a)(1) and (2), the words "or persons" 
are omitted, since, under section 1 of title 1, words im- 
porting the singular may apply to several persons. 

In subsection (a)(3), the word "a" is substituted for 
the words "an offense of". The words "commissioned 
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officer" are inserted after the word "superior", for clar- 
ity. 

§ 895. Art. 95. Resistance, flight, breach of arrest, 
and escape 

Any person subject to this chapter who — 

(1) resists apprehension; 

(2) flees from apprehension; 

(3) breaks arrest; or 

(4) escapes from custody or confinement; 

shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 69; Pub. L. 
104-106, div. A, title XI, § 1112(a), Feb. 10, 1996, 110 
Stat. 461.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


895 


50:689. 


May 5, 1950, oh. 169, §1 
(Art. 95), 64 Stat. 136. 





Amendments 

1996— Pub. L. 104-106 inserted "flight," after "Resist- 
ance," in section catchline and amended text generally. 
Prior to amendment, text read as follows: "Any person 
subject to this chapter who resists apprehension or 
breaks arrest or who escapes from custody or confine- 
ment shall be punished as a court-martial may direct." 

§896. Art. 96. Releasing prisoner without proper 
authority 

Any person subject to this chapter who, with- 
out proper authority, releases any prisoner com- 
mitted to his charge, or who through neglect or 
design suffers any such prisoner to escape, shall 
be punished as a court-martial may direct, 
whether or not the prisoner was committed in 
strict compliance with law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


896 


50:690. 


May 5, 1950. ch. 169, §1 
(Art. 96), 64 Stat. 136. 





The words "whether or not the prisoner was commit- 
ted in strict compliance with law" are substituted for 
the word "duly", to reflect the long standing construc- 
tion expressed in the Manual for Courts-Martial, 
United States, 1951, par. 175a. 



§ 897. Art. 97. Unlawful detention 

Any person subject to this chapter who, except 
as provided by law, apprehends, arrests, or con- 
fines any person shall be punished as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


897 


50:691. 


May 5. 1950. ch. 169, §1 
(Art. 97), 64 Stat. 137. 





§898. Art. 98. Noncompliance with procedural 
rules 

Any person subject to this chapter who — 

(1) is responsible for unnecessary delay in 
the disposition of any case of a person accused 
of an offense under this chapter; or 



(2) knowingly and intentionally fails to en- 
force or comply with any provision of this 
chapter regulating the proceedings before, 
during, or after trial of an accused; 

shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


898 


50:692. 


May 5, 1950, ch. 169. §1 
(Art. 98), 64 Stat. 137. 





§ 899. Art. 99. Misbehavior before the enemy 

Any member of the armed forces who before or 
in the presence of the enemy — 

(1) runs away; 

(2) shamefully abandons, surrenders, or de- 
livers up any command, unit, place, or mili- 
tary property which it is his duty to defend; 

(3) through disobedience, neglect, or inten- 
tional misconduct endangers the safety of any 
such command, unit, place, or military prop- 
erty; 

(4) casts away his arms or ammunition; 

(5) is guilty of cowardly conduct; 

(6) quits his place of duty to plunder or pil- 
lage; 

(7) causes false alarms in any command, 
unit, or place under control of the armed 
forces; 

(8) willfully fails to do his utmost to encoun- 
ter, engage, capture, or destroy any enemy 
troops, combatants, vessels, aircraft, or any 
other thing, which it is his duty so to encoun- 
ter, engage, capture, or destroy; or 

(9) does not afford all practicable relief and 
assistance to any troops, combatants, vessels, 
or aircraft of the armed forces belonging to 
the United States or their allies when engaged 
in battle; 

shall be punished by death or such other punish- 
ment as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


899 


50:693. 


May 5, 1950, ch. 169. §1 
(Art. 99), 64 Stat. 137. 





§ 900. Art. 100. Subordinate compelling surrender 

Any person subject to this chapter who com- 
pels or attempts to compel the commander of 
any place, vessel, aircraft, or other military 
property, or of any body of members of the 
armed forces, to give it up to an enemy or to 
abandon it, or who strikes the colors or flag to 
an enemy without proper authority, shall be 
punished by death or such other punishment as 
a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


900 


50:694. 


May 5, 1950, ch. 169, §1 
(Art. 100), 64 Stat. 137. 
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§901. Art. 101. Improper use of countersign 

Any person subject to this chapter who in 
time of war discloses the parole or countersign 
to any person not entitled to receive it or who 
gives to another who is entitled to receive and 
use the parole or countersign a different parole 
or countersign from that which, to his knowl- 
edge, he was authorized and required to give, 
shall be punished by death or such other punish- 
ment as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


901 


50:695. 


May 5, 1950. ch. 169, §1 
(Art. 101), 64 Stat. 137. 





§ 902. Art. 102. Forcing a safeguard 

Any person subject to this chapter who forces 
a safeguard shall suffer death or such other pun- 
ishment as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


902 


50:696. 


May 5, 1950, oh. 169, §1 
(Art. 102), 64 Stat. 137. 





§903. Art. 103. Captured or abandoned property 

(a) All persons subject to this chapter shall se- 
cure all public property taken from the enemy 
for the service of the United States, and shall 
give notice and turn over to the proper author- 
ity without delay all captured or abandoned 
property in their possession, custody, or control. 

(b) Any person subject to this chapter who — 

(1) fails to carry out the duties prescribed in 
subsection (a); 

(2) buys, sells, trades, or in any way deals in 
or disposes of captured or abandoned property, 
whereby he receives or expects any profit, ben- 
efit, or advantage to himself or another di- 
rectly or indirectly connected with himself; or 

(3) engages in looting or pillaging; 

shall be punished as a court-martial may direct. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 70.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


903(a) 
903(b) 


50:697(a). 
50:697(b). 


May 5, 1950. ch. 169, §1 
(Art. 103), 64 Stat. 138. 



In subsection (b)(1), the words "of this section" are 
omitted as surplusage. 



§ 904. Art. 104. Aiding the enemy 

Any person who — 

(1) aids, or attempts to aid, the enemy with 
arms, ammunition, supplies, money, or other 
things; or 

(2) without proper authority, knowingly har- 
bors or protects or gives intelligence to, or 
communicates or corresponds with or holds 
any intercourse with the enemy, either di- 
rectly or indirectly; 



shall suffer death or such other punishment as a 
court-martial or military commission may di- 
rect. This section does not apply to a military 
commission established under chapter 47A of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 70; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


904 


50:698. 


May 5, 1950, ch. 169. §1 
(Art. 104), 64 Stat. 138. 





Amendments 

2006 — Pub. L. 109-366 inserted last sentence in con- 
cluding- provisions. 

§ 905. Art. 105. Misconduct as prisoner 

Any person subject to this chapter who, while 
in the hands of the enemy in time of war — 

(1) for the purpose of securing favorable 
treatment by his captors acts without proper 
authority in a manner contrary to law, cus- 
tom, or regulation, to the detriment of others 
of whatever nationality held by the enemy as 
civilian or military prisoners; or 

(2) while in a position of authority over such 
persons maltreats them without justifiable 
cause; 

shall be punished as a court-martial may direct. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 71.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


905 


50:699. 


May 5, 1950, ch. 169. §1 
(Art. 105), 64 Stat. 138. 





§ 906. Art. 106. Spies 

Any person who in time of war is found lurk- 
ing as a spy or acting as a spy in or about any 
place, vessel, or aircraft, within the control or 
jurisdiction of any of the armed forces, or in or 
about any shipyard, any manufacturing or in- 
dustrial plant, or any other place or institution 
engaged in work in aid of the prosecution of the 
war by the United States, or elsewhere, shall be 
tried by a general court-martial or by a military 
commission and on conviction shall be punished 
by death. This section does not apply to a mili- 
tary commission established under chapter 47A 
of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 71; Pub. L. 
109-366, § 4(a)(2), Oct. 17, 2006, 120 Stat. 2631.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


906 


50:700. 


May 5, 1950, ch. 169, §1 
(Art. 106). 64 Stat. 138. 





The words "of the United States" are omitted as sur- 
plusage. 



Amendments 
2006— Pub. L. 109-366 inserted last sentence. 
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Proclamation No. 2561. Enemies Denied Access to 
United States Courts 

Proo. No. 2561, July 2, 1942, 7 F.R. 5101, 56 Stat. 1964, 
provided: 

Whereas the safety of the United States demands 
that all enemies who have entered upon the territory of 
the United States as part of an Invasion or predatory 
incursion, or who have entered in order to commit sab- 
otage, espionage or other hostile or warlike acts, 
should be promptly tried in accordance with the law of 
war; 

Now, therefore, I, Franklin D. Roosevelt, President of 
the United States of America and Commander in Chief 
of the Army and Navy of the United States, by virtue 
of the authority vested in me by the Constitution and 
the statutes of the United States, do hereby proclaim 
that all persons who are subjects, citizens or residents 
of any nation at war with the United States or who 
give obedience to or act under the direction of any such 
nation, and who during time of war enter or attempt to 
enter the United States or any territory or possession 
thereof, through coastal or boundary defenses, and are 
charged with committing or attempting or preparing to 
commit sabotage, espionage, hostile or warlike acts, or 
violations of the law of war, shall be subject to the law 
of war and to the jurisdiction of military tribunals; and 
that such persons shall not be privileged to seek any 
remedy or maintain any proceeding directly or indi- 
rectly, or to have any such remedy or proceeding 
sought on their behalf, in the courts of the United 
States, or of its States, territories, and possessions, ex- 
cept under such regulations as the Attorney General, 
with the approval of the Secretary of War, may from 
time to time prescribe. 

§ 906a. Art. 106a. Espionage 

(a) (1) Any person subject to this chapter who, 
with intent or reason to believe that it is to be 
used to the injury of the United States or to the 
advantage of a foreign nation, communicates, 
delivers, or transmits, or attempts to commu- 
nicate, deliver, or transmit, to any entity de- 
scribed in paragraph (2), either directly or indi- 
rectly, anything described in paragraph (3) shall 
be punished as a court-martial may direct, ex- 
cept that if the accused is found guilty of an of- 
fense that directly concerns (A) nuclear weap- 
onry, military spacecraft or satellites, early 
warning systems, or other means of defense or 
retaliation against large scale attack, (B) war 
plans, (C) communications intelligence or cryp- 
tographic information, or (D) any other major 
weapons system or major element of defense 
strategy, the accused shall be punished by death 
or such other punishment as a court-martial 
may direct. 

(2) An entity referred to in paragraph (1) is — 

(A) a foreign government; 

(B) a faction or party or military or naval 
force within a foreign country, whether recog- 
nized or unrecognized by the United States; or 

(C) a representative, officer, agent, em- 
ployee, subject, or citizen of such a govern- 
ment, faction, party, or force. 

(3) A thing referred to in paragraph (1) is a 
document, writing, code book, signal book, 
sketch, photograph, photographic negative, 
blueprint, plan, map, model, note, instrument, 
appliance, or information relating to the na- 
tional defense. 

(b) (1) No person may be sentenced by court- 
martial to suffer death for an offense under this 
section (article) unless — 



(A) the members of the court-martial unani- 
mously find at least one of the aggravating 
factors set out in subsection (c); and 

(B) the members unanimously determine 
that any extenuating or mitigating circum- 
stances are substantially outweighed by any 
aggravating circumstances, including the ag- 
gravating factors set out in subsection (c). 

(2) Findings under this subsection may be 
based on — 

(A) evidence introduced on the issue of guilt 
or innocence; 

(B) evidence introduced during the sentenc- 
ing proceeding; or 

(C) all such evidence. 

(3) The accused shall be given broad latitude 
to present matters in extenuation and mitiga- 
tion. 

(c) A sentence of death may be adjudged by a 
court-martial for an offense under this section 
(article) only if the members unanimously find, 
beyond a reasonable doubt, one or more of the 
following aggravating factors: 

(1) The accused has been convicted of an- 
other offense involving espionage or treason 
for which either a sentence of death or impris- 
onment for life was authorized by statute. 

(2) In the commission of the offense, the ac- 
cused knowingly created a grave risk of sub- 
stantial damage to the national security. 

(3) In the commission of the offense, the ac- 
cused knowingly created a grave risk of death 
to another person. 

(4) Any other factor that may be prescribed 
by the President by regulations under section 
836 of this title (article 36). 

(Added Pub. L. 99-145, title V, § 534(a), Nov. 8, 
1985, 99 Stat. 634.) 

§ 907. Art. 107. False official statements 

Any person subject to this chapter who, with 
intent to deceive, signs any false record, return, 
regulation, order, or other official document, 
knowing it to be false, or makes any other false 
official statement knowing it to be false, shall 
be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


907 


50:701. 


May 5, 1950, ch. 169. §1 
(Art. 107), 64 Stat. 138. 





The word "it" is substituted for the words "the 
same". 



§908. Art. 108. Military property of United 
States — Loss, damage, destruction, or wrong- 
ful disposition 

Any person subject to this chapter who, with- 
out proper authority — 

(1) sells or otherwise disposes of; 

(2) willfully or through neglect damages, de- 
stroys, or loses; or 

(3) willfully or through neglect suffers to be 
lost, damaged, destroyed, sold, or wrongfully 
disposed of; 

any military property of the United States, 
shall be punished as a court-martial may direct. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 71.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


908 


50:702. 


May 5, 1950. oh. 169, §1 
(Art. 108), 64 Stat. 138. 





§909. Art. 109. Property other than military 
property of United States — Waste, spoilage, 
or destruction 

Any person subject to this chapter who will- 
fully or recklessly wastes, spoils, or otherwise 
willfully and wrongfully destroys or damages 
any property other than military property of 
the United States shall be punished as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


909 


50:703. 


May 5. 1950. ch. 169, §1 
(Art. 109), 64 Stat. 139. 





§910. Art. 110. Improper hazarding of vessel 

(a) Any person subject to this chapter who 
willfully and wrongfully hazards or suffers to be 
hazarded any vessel of the armed forces shall 
suffer death or such other punishment as a 
court-martial may direct. 

(b) Any person subject to this chapter who 
negligently hazards or suffers to be hazarded 
any vessel of the armed forces shall be punished 
as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


910(a) 

910(b) 


50:704(a). 
50:704(b). 


May 5, 1950, oh. 169, §1 
(Art. 110), 64 Stat. 139. 



§911. Art. 111. Drunken or reckless operation of 
a vehicle, aircraft, or vessel 

(a) Any person subject to this chapter who — 

(1) operates or physically controls any vehi- 
cle, aircraft, or vessel in a reckless or wanton 
manner or while impaired by a substance de- 
scribed in section 912a(b) of this title (article 
112a(b)), or 

(2) operates or is in actual physical control 
of any vehicle, aircraft, or vessel while drunk 
or when the alcohol concentration in the per- 
son's blood or breath is equal to or exceeds the 
applicable limit under subsection (b), 

shall be punished as a court-martial may direct. 

(b) (1) For purposes of subsection (a), the appli- 
cable limit on the alcohol concentration in a 
person's blood or breath is as follows: 

(A) In the case of the operation or control of 
a vehicle, aircraft, or vessel in the United 
States, such limit is the lesser of — 

(i) the blood alcohol content limit under 
the law of the State in which the conduct oc- 
curred, except as may be provided under 
paragraph (2) for conduct on a military in- 
stallation that is in more than one State; or 



(ii) the blood alcohol content limit speci- 
fied in paragraph (3). 

(B) In the case of the operation or control of 
a vehicle, aircraft, or vessel outside the United 
States, the applicable blood alcohol content 
limit is the blood alcohol content limit speci- 
fied in paragraph (3) or such lower limit as the 
Secretary of Defense may by regulation pre- 
scribe. 

(2) In the case of a military installation that 
is in more than one State, if those States have 
different blood alcohol content limits under 
their respective State laws, the Secretary may 
select one such blood alcohol content limit to 
apply uniformly on that installation. 

(3) For purposes of paragraph (1), the blood al- 
cohol content limit with respect to alcohol con- 
centration in a person's blood is 0.10 grams of al- 
cohol per 100 milliliters of blood and with re- 
spect to alcohol concentration in a person's 
breath is 0.10 grams of alcohol per 210 liters of 
breath, as shown by chemical analysis. 

(4) In this subsection: 

(A) The term "blood alcohol content limit" 
means the amount of alcohol concentration in 
a person's blood or breath at which operation 
or control of a vehicle, aircraft, or vessel is 
prohibited. 

(B) The term "United States" includes the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, and 
American Samoa and the term "State" in- 
cludes each of those jurisdictions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72; Pub. L. 
99-570, title III, §3055, Oct. 27, 1986, 100 Stat. 
3207-76; Pub. L. 102-484, div. A, title X, 
§ 1066(a)(1), Oct. 23, 1992, 106 Stat. 2506; Pub. L. 
103-160, div. A, title V, § 576(a), Nov. 30, 1993, 107 
Stat. 1677; Pub. L. 107-107, div. A, title V, §581, 
Dec. 28, 2001, 115 Stat. 1123; Pub. L. 108-136, div. 
A, title V, §552, Nov. 24, 2003, 117 Stat. 1481.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


911 


50:705. 


May 5, 1950, ch. 169, §1 
(Art. 111). 64 Stat. 139. 





Amendments 

2003— Subsec. (a)(2). Pub. L. 108-136, §552(1), sub- 
stituted "is equal to or exceeds" for "is in excess of". 

Subsec. (b)(1)(A). Pub. L. 108-136, §552(2)(A), amended 
subpar. (A) generally. Prior to amendment, subpar. (A) 
read as follows: "In the case of the operation or control 
of a vehicle, aircraft, or vessel in the United States, 
such limit is the blood alcohol content limit under the 
law of the State in which the conduct occurred, except 
as may be provided under paragraph (2) for conduct on 
a military installation that is in more than one State 
and subject to the maximum blood alcohol content 
limit specified in paragraph (3)." 

Subsec. (b)(1)(B), (3). Pub. L. 108-136, §552(2)(B), 
struck out "maximum" before "blood alcohol content 
specified" in par. (1)(B) and before "blood alcohol con- 
tent" in par. (3). 

Subsec. (b)(4)(A). Pub. L. 108-136, §552(2)(C), sub- 
stituted "amount of alcohol concentration in a person's 
blood or breath at which operation or control of a vehi- 
cle, aircraft, or vessel is prohibited." for "maximum 
permissible alcohol concentration in a person's blood 
or breath for purposes of operation or control of a vehi- 
cle, aircraft, or vessel." 
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2001 — Pub. L. 107-107 designated existing provisions as 
subsec. (a), substituted "in excess of the applicable 
limit under subsection (b)" for "0.10 grams or more of 
alcohol per 100 milliliters of blood or 0.10 grams or 
more of alcohol per 210 liters of breath, as shown by 
chemical analysis" in par. (2), and added subsec. (b). 

1993— Par. (2). Pub. L. 103-160 inserted "or more" after 
"0.10 grams" in two places. 

1992 — Pub. L. 102-484 substituted "operation of a vehi- 
cle, aircraft, or vessel" for "driving" in section catch- 
line and amended text generally. Prior to amendment, 
text read as follows: "Any person subject to this chap- 
ter who operates any vehicle while drunk, or in a reck- 
less or wanton manner, or while impaired by a sub- 
stance described in section 912a(b) of this title (article 
112a(b)), shall be punished as a court-martial may di- 
rect." 

1986 — Pub. L. 99-570 inserted "or while impaired by a 
substance described in section 912a(b) of this title (arti- 
cle 112a(b)),". 

Effective Date of 1993 Amendment 

Section 576(b) of Pub. L. 103-160 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect as if included in the amend- 
ment to section 911 of title 10, United States Code, 
made by section 1066(a)(1) of Public Law 102-484 on Oc- 
tober 23, 1992." 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

§912. Art. 112. Drunk on duty 

Any person subject to this chapter other than 
a sentinel or look-out, who is found drunk on 
duty, shall be punished as a court-martial may 
direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


912 


50:706. 


May 5. 1950. ch. 169, §1 
(Art. 112), 64 Stat. 139. 





§912a. Art. 112a. Wrongful use, possession, etc., 
of controlled substances 

(a) Any person subject to this chapter who 
wrongfully uses, possesses, manufactures, dis- 
tributes, imports into the customs territory of 
the United States, exports from the United 
States, or introduces into an installation, ves- 
sel, vehicle, or aircraft used by or under the con- 
trol of the armed forces a substance described in 
subsection (b) shall be punished as a court-mar- 
tial may direct. 

(b) The substances referred to in subsection (a) 
are the following: 

(1) Opium, heroin, cocaine, amphetamine, ly- 
sergic acid diethylamide, methamphetamine, 
phencyclidine, barbituric acid, and marijuana 
and any compound or derivative of any such 
substance. 

(2) Any substance not specified in clause (1) 
that is listed on a schedule of controlled sub- 
stances prescribed by the President for the 
purposes of this article. 

(3) Any other substance not specified in 
clause (1) or contained on a list prescribed by 
the President under clause (2) that is listed in 



schedules I through V of section 202 of the 
Controlled Substances Act (21 U.S.C. 812). 

(Added Pub. L. 98-209, §8(a), Dec. 6, 1983, 97 Stat. 
1403.) 

Effective Date 

Section effective first day of eighth calendar month 
beginning after Dec. 6, 1983, but not applicable to any 
offense committed before that date and not to be con- 
strued to invalidate the prosecution of any offense 
committed before that date, see section 12(a)(1), (5) of 
Pub. L. 98-209, set out as an Effective Date of 1983 
Amendment note under section 801 of this title. 

Procedures for Forensic Examination of Certain 
Physiological Evidence 

Pub. L. 100-180, div. A, title XII, §1248, Dec. 4, 1987, 101 
Stat. 1166, provided that: 

"(a) Establishment of Procedures. — The Secretary 
of Defense shall establish procedures to ensure that 
whenever, in connection with a criminal investigation 
conducted by or for a military department, a physio- 
logical specimen is obtained from a person for the pur- 
pose of determining whether that person has used a 
controlled substance — 

"(1) the specimen is in a condition that is suitable 
for forensic examination when delivered to a forensic 
laboratory; and 

"(2) the investigative agency that submits the spec- 
imen to the laboratory receives a written statement 
of the results of the forensic examination from the 
laboratory within such period as is necessary to use 
such results in a court-martial or other criminal pro- 
ceeding resulting from the investigation. 
"(b) Transportation of Specimens. — The procedures 
prescribed under subsection (a) — 

"(1) shall ensure that physiological specimens are 
preserved and transported in accordance with valid 
medical and forensic practices; and 

"(2) insofar as practicable, shall require transpor- 
tation of the specimen to an appropriate laboratory 
by the most expeditious means necessary to carry out 
the requirement in subsection (a)(1). 
"(c) Tests for Use of LSD. — Procedures established 
under subsection (a) shall ensure that whenever the 
controlled substance with respect to which a physio- 
logical specimen is to be examined is lysergic acid di- 
ethylamide (LSD), the specimen is submitted to a fo- 
rensic laboratory that is capable of determining with a 
reasonable degree of scientific certainty, on the basis 
of the examination of that specimen, whether the per- 
son providing the specimen has used lysergic acid di- 
ethylamide (LSD). 

"(d) Rule of Construction.— Nothing in this section 
shall be construed as providing a basis, that is not 
otherwise available in law, for a defense to a charge or 
a motion for exclusion of evidence or other appropriate 
relief in any criminal or administrative proceeding. 

"(e) Controlled Substances Covered. — For purposes 
of this section, a controlled substance is a substance 
described in section 912a(b) of title 10, United States 
Code. 

"(f) Report. — Not later than March 1, 1988, the Sec- 
retary of Defense shall submit to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives, a report describing the procedures estab- 
lished under this section." 

§ 913. Art. 113. Misbehavior of sentinel 

Any sentinel or look-out who is found drunk 
or sleeping upon his post, or leaves it before he 
is regularly relieved, shall be punished, if the of- 
fense is committed in time of war, by death or 
such other punishment as a court-martial may 
direct, but if the offense is committed at any 
other time, by such punishment other than 
death as a court-martial may direct. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


913 


50:707. 


May 5, 1950. oh. 169, §1 
(Art. 113), 64 Stat. 139. 





§914. Art. 114. Dueling 

Any person subject to this chapter who fights 
or promotes, or is concerned in or connives at 
fighting a duel, or who, having knowledge of a 
challenge sent or about to be sent, fails to re- 
port the facts promptly to the proper authority, 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


914 


50:708. 


May 5. 1950. ch. 169, §1 
(Art. 114), 64 Stat. 139. 





§915. Art. 115. Malingering 

Any person subject to this chapter who for the 
purpose of avoiding work, duty, or service — 

(1) feigns illness, physical disablement, men- 
tal lapse or derangement; or 

(2) intentionally inflicts self-injury; 

shall be punished as a court-martial may direct. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


915 


50:709. 


May 5, 1950. ch. 169, §1 
(Art. 115), 64 Stat. 139. 





§916. Art. 116. Riot or breach of peace 

Any person subject to this chapter who causes 
or participates in any riot or breach of the peace 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


916 


50:710. 


May 5. 1950. ch. 169, §1 
(Art. 116), 64 Stat. 139. 





§917. Art. 117. Provoking speeches or gestures 

Any person subject to this chapter who uses 
provoking or reproachful words or gestures to- 
wards any other person subject to this chapter 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


917 


50:711. 


May 5. 1950. ch. 169, §1 
(Art. 117), 64 Stat. 139. 





§918. Art. 118. Murder 

Any person subject to this chapter who, with- 
out justification or excuse, unlawfully kills a 
human being, when he — 



(1) has a premeditated design to kill; 

(2) intends to kill or inflict great bodily 
harm; 

(3) is engaged in an act which is inherently 
dangerous to another and evinces a wanton 
disregard of human life; or 

(4) is engaged in the perpetration or at- 
tempted perpetration of burglary, sodomy, 
rape, rape of a child, sexual assault, sexual as- 
sault of a child, aggravated sexual contact, 
sexual abuse of a child, robbery, or aggravated 
arson; 

is guilty of murder, and shall suffer such punish- 
ment as a court-martial may direct, except that 
if found guilty under clause (1) or (4), he shall 
suffer death or imprisonment for life as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 72; Pub. L. 
102-484, div. A, title X, § 1066(b), Oct. 23, 1992, 106 
Stat. 2506; Pub. L. 109-163, div. A, title V, § 552(d), 
Jan. 6, 2006, 119 Stat. 3263; Pub. L. 112-81, div. A, 
title V, §541(d)(2), Dec. 31, 2011, 125 Stat. 1410.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


918 


50:712. 


May 5, 1950, ch. 169. §1 
(Art. 118), 64 Stat. 140. 





The words "of this section" are omitted as surplus- 
age. 



Amendments 

2011 — Par. (4). Pub. L. 112-81 substituted "sexual as- 
sault, sexual assault of a child, aggravated sexual con- 
tact, sexual abuse of a child," for "aggravated sexual 
assault, aggravated sexual assault of a child, aggra- 
vated sexual contact, aggravated sexual abuse of a 
child, aggravated sexual contact with a child,". 

2006— Par. (4). Pub. L. 109-163 substituted "rape, rape 
of a child, aggravated sexual assault, aggravated sexual 
assault of a child, aggravated sexual contact, aggra- 
vated sexual abuse of a child, aggravated sexual con- 
tact with a child," for "rape,". 

1992— Par. (3). Pub. L. 102-484 substituted "another" 
for "others". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 112-81 effective 180 days after 
Dec. 31, 2011, and applicable with respect to offenses 
committed on or after such effective date, see section 
541(f) of Pub. L. 112-81, set out as a note under section 
843 of this title. 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-163 effective on Oct. 1, 
2007, see section 552(f) of Pub. L. 109-163, set out as a 
note under section 843 of this title. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

§919. Art. 119. Manslaughter 

(a) Any person subject to this chapter who, 
with an intent to kill or inflict great bodily 
harm, unlawfully kills a human being in the 
heat of sudden passion caused by adequate prov- 
ocation is guilty of voluntary manslaughter and 
shall be punished as a court-martial may direct. 

(b) Any person subject to this chapter who, 
without an intent to kill or inflict great bodily 
harm, unlawfully kills a human being — 
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(1) by culpable negligence; or 

(2) while perpetrating or attempting to per- 
petrate an offense, other than those named in 
clause (4) of section 918 of this title (article 
118), directly affecting the person; 

is guilty of involuntary manslaughter and shall 
be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 73.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


919(a) 
919(b) 


50: 713(a). 
50:713O>). 


May 5, 1950. oh. 169, §1 
(Art. 119), 64 Stat. 140. 



The word "named" is substituted for the word "speci- 
fied". 



§919a. Art. 119a. Death or injury of an unborn 
child 

(a) (1) Any person subject to this chapter who 
engages in conduct that violates any of the pro- 
visions of law listed in subsection (b) and there- 
by causes the death of, or bodily injury (as de- 
fined in section 1365 of title 18) to, a child, who 
is in utero at the time the conduct takes place, 
is guilty of a separate offense under this section 
and shall, upon conviction, be punished by such 
punishment, other than death, as a court-mar- 
tial may direct, which shall be consistent with 
the punishments prescribed by the President for 
that conduct had that injury or death occurred 
to the unborn child's mother. 

(2) An offense under this section does not re- 
quire proof that — 

(i) the person engaging in the conduct had 
knowledge or should have had knowledge that 
the victim of the underlying offense was preg- 
nant; or 

(ii) the accused intended to cause the death 
of, or bodily injury to, the unborn child. 

(3) If the person engaging in the conduct 
thereby intentionally kills or attempts to kill 
the unborn child, that person shall, instead of 
being punished under paragraph (1), be punished 
as provided under sections 880, 918, and 919(a) of 
this title (articles 80, 118, and 119(a)) for inten- 
tionally killing or attempting to kill a human 
being. 

(4) Notwithstanding any other provision of 
law, the death penalty shall not be imposed for 
an offense under this section. 

(b) The provisions referred to in subsection (a) 
are sections 918, 919(a), 919(b)(2), 920(a), 922, 924, 
926, and 928 of this title (articles 118, 119(a), 
119(b)(2), 120(a), 122, 124, 126, and 128). 

(c) Nothing in this section shall be construed 
to permit the prosecution — 

(1) of any person for conduct relating to an 
abortion for which the consent of the pregnant 
woman, or a person authorized by law to act 
on her behalf, has been obtained or for which 
such consent is implied by law; 

(2) of any person for any medical treatment 
of the pregnant woman or her unborn child; or 

(3) of any woman with respect to her unborn 
child. 

(d) In this section, the term "unborn child" 
means a child in utero, and the term "child in 



utero" or "child, who is in utero" means a mem- 
ber of the species homo sapiens, at any stage of 
development, who is carried in the womb. 

(Added Pub. L. 108-212, §3(a), Apr. 1, 2004, 118 
Stat. 569.) 

§ 920. Art. 120. Rape and sexual assault generally 

(a) Rape. — Any person subject to this chapter 
who commits a sexual act upon another person 

by— 

(1) using unlawful force against that other 
person; 

(2) using force causing or likely to cause 
death or grievous bodily harm to any person; 

(3) threatening or placing that other person 
in fear that any person will be subjected to 
death, grievous bodily harm, or kidnapping; 

(4) first rendering that other person uncon- 
scious; or 

(5) administering to that other person by 
force or threat of force, or without the knowl- 
edge or consent of that person, a drug, intoxi- 
cant, or other similar substance and thereby 
substantially impairing the ability of that 
other person to appraise or control conduct; 

is guilty of rape and shall be punished as a 
court-martial may direct. 

(b) Sexual Assault— Any person subject to 
this chapter who — 

(1) commits a sexual act upon another per- 
son by — 

(A) threatening or placing that other per- 
son in fear; 

(B) causing bodily harm to that other per- 
son; 

(C) making a fraudulent representation 
that the sexual act serves a professional pur- 
pose; or 

(D) inducing a belief by any artifice, pre- 
tense, or concealment that the person is an- 
other person; 

(2) commits a sexual act upon another per- 
son when the person knows or reasonably 
should know that the other person is asleep, 
unconscious, or otherwise unaware that the 
sexual act is occurring; or 

(3) commits a sexual act upon another per- 
son when the other person is incapable of con- 
senting to the sexual act due to — 

(A) impairment by any drug, intoxicant, or 
other similar substance, and that condition 
is known or reasonably should be known by 
the person; or 

(B) a mental disease or defect, or physical 
disability, and that condition is known or 
reasonably should be known by the person; 

is guilty of sexual assault and shall be punished 
as a court-martial may direct. 

(c) Aggravated Sexual Contact.— Any person 
subject to this chapter who commits or causes 
sexual contact upon or by another person, if to 
do so would violate subsection (a) (rape) had the 
sexual contact been a sexual act, is guilty of ag- 
gravated sexual contact and shall be punished as 
a court-martial may direct. 

(d) Abusive Sexual Contact.— Any person 
subject to this chapter who commits or causes 
sexual contact upon or by another person, if to 
do so would violate subsection (b) (sexual as- 
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sault) had the sexual contact been a sexual act, 
is guilty of abusive sexual contact and shall be 
punished as a court-martial may direct. 

(e) Proof of Threat. — In a prosecution under 
this section, in proving that a person made a 
threat, it need not be proven that the person ac- 
tually intended to carry out the threat or had 
the ability to carry out the threat. 

(f) Defenses. — An accused may raise any ap- 
plicable defenses available under this chapter or 
the Rules for Court-Martial. Marriage is not a 
defense for any conduct in issue in any prosecu- 
tion under this section. 

(g) Definitions.— In this section: 

(1) Sexual act.— The term "sexual act" 
means — 

(A) contact between the penis and the 
vulva or anus or mouth, and for purposes of 
this subparagraph contact involving the 
penis occurs upon penetration, however 
slight; or 

(B) the penetration, however slight, of the 
vulva or anus or mouth, of another by any 
part of the body or by any object, with an in- 
tent to abuse, humiliate, harass, or degrade 
any person or to arouse or gratify the sexual 
desire of any person. 

(2) Sexual contact. — The term "sexual con- 
tact" means — 

(A) touching, or causing another person to 
touch, either directly or through the cloth- 
ing, the genitalia, anus, groin, breast, inner 
thigh, or buttocks of any person, with an in- 
tent to abuse, humiliate, or degrade any per- 
son; or 

(B) any touching, or causing another per- 
son to touch, either directly or through the 
clothing, any body part of any person, if 
done with an intent to arouse or gratify the 
sexual desire of any person. 

Touching may be accomplished by any part of 
the body. 

(3) Bodily harm.— The term "bodily harm" 
means any offensive touching of another, how- 
ever slight, including any nonconsensual sex- 
ual act or nonconsensual sexual contact. 

(4) Grievous bodily harm. — The term 
"grievous bodily harm" means serious bodily 
injury. It includes fractured or dislocated 
bones, deep cuts, torn members of the body, 
serious damage to internal organs, and other 
severe bodily injuries. It does not include 
minor injuries such as a black eye or a bloody 
nose. 

(5) Force. — The term "force" means — 

(A) the use of a weapon; 

(B) the use of such physical strength or 
violence as is sufficient to overcome, re- 
strain, or injure a person; or 

(C) inflicting physical harm sufficient to 
coerce or compel submission by the victim. 

(6) Unlawful force.— The term "unlawful 
force" means an act of force done without 
legal justification or excuse. 

(7) Threatening or placing that other per- 
son in fear. — The term "threatening or plac- 
ing that other person in fear" means a com- 
munication or action that is of sufficient con- 
sequence to cause a reasonable fear that non- 
compliance will result in the victim or an- 



other person being subjected to the wrongful 
action contemplated by the communication or 
action.. 1 
(8) Consent.— 

(A) The term "consent" means a freely 
given agreement to the conduct at issue by 
a competent person. An expression of lack of 
consent through words or conduct means 
there is no consent. Lack of verbal or phys- 
ical resistance or submission resulting from 
the use of force, threat of force, or placing 
another person in fear does not constitute 
consent. A current or previous dating or so- 
cial or sexual relationship by itself or the 
manner of dress of the person involved with 
the accused in the conduct at issue shall not 
constitute consent. 

(B) A sleeping, unconscious, or incom- 
petent person cannot consent. A person can- 
not consent to force causing or likely to 
cause death or grievous bodily harm or to 
being rendered unconscious. A person cannot 
consent while under threat or in fear or 
under the circumstances described in sub- 
paragraph (C) or (D) of subsection (b)(1). 

(C) Lack of consent may be inferred based 
on the circumstances of the offense. All the 
surrounding circumstances are to be consid- 
ered in determining whether a person gave 
consent, or whether a person did not resist 
or ceased to resist only because of another 
person's actions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 73; Pub. L. 
102-484, div. A, title X, § 1066(c), Oct. 23, 1992, 106 
Stat. 2506; Pub. L. 104-106, div. A, title XI, §1113, 
Feb. 10, 1996, 110 Stat. 462; Pub. L. 109-163, div. A, 
title V, § 552(a)(1), Jan. 6, 2006, 119 Stat. 3256; 
Pub. L. 112-81, div. A, title V, § 541(a), Dec. 31, 
2011, 125 Stat. 1404.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


920(a) 


50:714(a). 


May 5, 1950, ch. 169. §1 


920(b) 


50:714(b). 


(Art. 120), 64 Stat. 140. 


920(c) 


S0:714(o). 





In subsection (c), the words "either of" are inserted 
for clarity. 

Amendments 



2011— Pub. L. 112-81, §541(a)(ll), substituted "Art. 120. 
Rape and sexual assault generally" for "Art. 120. Rape, 
sexual assault, and other sexual misconduct" in section 
catchline. 

Subsec. (a). Pub. L. 112-81, § 541(a)(1), amended subsec. 
(a) generally. Prior to amendment, subsec. (a) related 
to rape. 

Subsec. (b). Pub. L. 112-81, § 541(a)(3), redesignated 
subsec. (c) as (b) and amended it generally. Pub. L. 
112-81, § 541(a)(2), struck out subsec. (b) which related to 
rape of a child. 

Subsec. (c). Pub. L. 112-81, § 541(a)(4), redesignated 
subsec. (e) as (c) and substituted "commits" for "en- 
gages in" and "upon" for "with". Former subsec. (c) re- 
designated (b). 

Subsec. (d). Pub. L. 112-81, § 541(a)(5), redesignated 
subsec. (h) as (d) and substituted "commits" for "en- 
gages in", "upon" for "with", and "subsection (b) (sex- 
ual assault)" for "subsection (c) (aggravated sexual as- 
sault)". 

Pub. L. 112-81, § 541(a)(2), struck out subsec. (d) which 
related to aggravated sexual assault of a child. 



1 So in original. 
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Subsec. (e). Pub. L. 112-81, § 541(a)(7), redesignated 
subsec. (p) as (e) and substituted "a person made" for 
"the accused made" and "the person actually" for "the 
accused actually" and inserted "or had the ability to 
carry out the threat" before period at end. Former sub- 
sec. (e) redesignated (c). 

Subsec. (f). Pub. L. 112-81, § 541(a)(8), redesignated 
subsec. (q) as (f) and amended it generally. 

Pub. L. 112-81, § 541(a)(2), struck out subsec. (f) which 
related to aggravated sexual abuse of a child. 

Subsec. (g). Pub. L. 112-81, § 541(a)(2), (10), redesig- 
nated subsec. (t) as (g) and struck out former subsec. 
(g) which related to aggravated sexual contact with a 
child. 

Subsec. (g)(1)(A). Pub. L. 112-81, §541(a)(10)(A)(i), in- 
serted "or anus or mouth" after "vulva". 

Subsec. (g)(1)(B). Pub. L. 112-81, §541(a)(10)(A)(ii), sub- 
stituted "vulva or anus or mouth," for "genital open- 
ing" and "any part of the body" for "a hand or finger". 

Subsec. (g)(2). Pub. L. 112-81, §541(a)(10)(B), amended 
par. (2) generally. Prior to amendment, par. (2) defined 
"sexual contact". 

Subsec. (g)(3). Pub. L. 112-81, §541(a)(10)(D), redesig- 
nated par. (8) as (3) and inserted ", including any non- 
consensual sexual act or nonconsensual sexual con- 
tact" before period at end. Former par. (3) redesignated 
(4). 

Subsec. (g)(4). Pub. L. 112-81, §541(a)(10)(E), struck 
out at end "It does not include minor injuries such as 
a black eye or a bloody nose. It is the same level of in- 
jury as in section 928 (article 128) of this chapter, and 
a lesser degree of injury than in section 2246(4) of title 
18." 

Pub. L. 112-81, §541(a)(10)(C), redesignated par. (3) as 
(4) and struck out former par. (4) which defined "dan- 
gerous weapon or object". 

Subsec. (g)(5). Pub. L. 112-81, §541(a)(10)(F), (H), added 
par. (5) and struck out former par. (5) which defined 
"force". 

Subsec. (g)(6). Pub. L. 112-81, §541(a)(10)(H), added par. 
(6). Former par. (6) redesignated (7). 

Subsec. (g)(7). Pub. L. 112-81, §541(a)(10)(G), (I), redes- 
ignated par. (6) as (7), struck out "under paragraph (3) 
of subsection (a) (rape), or under subsection (e) (aggra- 
vated sexual contact)," after "person in fear'", and 
substituted "the wrongful action contemplated by the 
communication or action." for "death, grievous bodily 
harm, or kidnapping". 

Pub. L. 112-81, §541(a)(10)(F), struck out par. (7) which 
defined "threatening or placing that other person in 
fear". 

Subsec. (g)(8). Pub. L. 112-81, §541(a)(10)(K), redesig- 
nated par. (14) as (8), designated introductory provi- 
sions as subpar. (A), in first sentence, struck out 
"words or overt acts indicating" before "a freely 
given" and "sexual" before "conduct", in third sen- 
tence, struck out "accused's" before "use of force", in 
fourth sentence, inserted "or social or sexual" before 
"relationship" and struck out "sexual" before "con- 
duct" and last sentence, including subpars. (A) and (B), 
which related to a person who cannot consent to sexual 
activity, and added subpars. (B) and (C). Former par. (8) 
redesignated (3). 

Subsec. (g)(9) to (13). Pub. L. 112-81, §541(a)(10)(J), 
struck out pars. (9) to (13) which defined "child", "lewd 
act", "indecent liberty", "indecent conduct", and "act 
of prostitution", respectively. 

Subsec. (g)(14). Pub. L. 112-81, §541(a)(10)(K), redesig- 
nated par. (14) as (8). 

Subsec. (g)(15), (16). Pub. L. 112-81, §541(a)(10)(L), 
struck out pars. (15) and (16) which defined "mistake of 
fact as to consent" and "affirmative defense", respec- 
tively. 

Subsec. (h). Pub. L. 112-81, § 541(a)(5), redesignated 
subsec. (h) as (d). 

Subsecs. (i), (j). Pub. L. 112-81, § 541(a)(2), struck out 
subsecs. (i) and (j) which related to abusive sexual con- 
tact with a child and indecent liberty with a child, re- 
spectively. 

Subsecs. (k) to (n). Pub. L. 112-81, § 541(a)(6), struck 
out subsecs. (k) to (n) which related to indecent act, 



forcible pandering, wrongful sexual contact, and inde- 
cent exposure, respectively. 

Subsec. (o). Pub. L. 112-81, § 541(a)(2), struck out sub- 
sec. (o) which related to age of child. 

Subsec. (p). Pub. L. 112-81, § 541(a)(7), redesignated 
subsec. (p) as (e). 

Subsec. (q). Pub. L. 112-81, § 541(a)(8), redesignated 
subsec. (q) as (f). 

Subsecs. (r), (s). Pub. L. 112-81, § 541(a)(9), struck out 
subsecs. (r) and (s) which related to consent and mis- 
take of fact as to consent and other affirmative de- 
fenses not precluded, respectively. 

Subsec. (t). Pub. L. 112-81, §541(a)(10), redesignated 
subsec. (t) as (g). 

2006 — Pub. L. 109-163 amended section generally, sub- 
stituting subsecs. (a) to (t) relating to rape, sexual as- 
sault, and other sexual misconduct for subsecs. (a) to 
(d) relating to rape and carnal knowledge. 

1996— Subsec. (b). Pub. L. 104-106, § 1113(a), amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
read as follows: "Any person subject to this chapter 
who, under circumstances not amounting to rape, com- 
mits an act of sexual intercourse with a female not his 
wife who has not attained the age of sixteen years, is 
guilty of carnal knowledge and shall be punished as a 
court-martial may direct." 

Subsec. (d). Pub. L. 104-106, § 1113(b), added subsec. (d). 

1992— Subsec. (a). Pub. L. 102-484 struck out "with a 
female not his wife" after "intercourse" and "her" 
after "without". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 112-81 effective 180 days after 
Dec. 31, 2011, and applicable with respect to offenses 
committed on or after such effective date, see section 
541(f) of Pub. L. 112-81, set out as a note under section 
843 of this title. 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 552(c), Jan. 6, 2006, 119 
Stat. 3263, provided that: "Section 920 of title 10, United 
States Code (article 120 of the Uniform Code of Military 
Justice), as amended by subsection (a), shall apply with 
respect to offenses committed on or after the effective 
date specified in subsection (f) [see note below]." 

Amendment by Pub. L. 109-163 effective on Oct. 1, 
2007, see section 552(f) of Pub. L. 109-163, set out as a 
note under section 843 of this title. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable with respect to offenses committed on 
or after that date, see section 1067 of Pub. L. 102-484, set 
out as a note under section 803 of this title. 

Interim Maximum Punishments 

Pub. L. 109-163, div. A, title V, § 552(b), Jan. 6, 2006, 119 
Stat. 3263, provided that: "Until the President other- 
wise provides pursuant to section 856 of title 10, United 
States Code (article 56 of the Uniform Code of Military 
Justice), the punishment which a court-martial may di- 
rect for an offense under section 920 of such title (arti- 
cle 120 of the Uniform Code of Military Justice), as 
amended by subsection (a), may not exceed the follow- 
ing limits: 

"(1) Subsections (a) and (b). — For an offense under 
subsection (a) (rape) or subsection (b) (rape of a 
child), death or such other punishment as a court- 
martial may direct. 

"(2) Subsection (c).— For an offense under sub- 
section (c) (aggravated sexual assault), dishonorable 
discharge, forfeiture of all pay and allowances, and 
confinement for 30 years. 

"(3) Subsections (d) and (e). — For an offense under 
subsection (d) (aggravated sexual assault of a child) 
or subsection (e) (aggravated sexual contact), dishon- 
orable discharge, forfeiture of all pay and allowances, 
and confinement for 20 years. 

"(4) Subsections (f) and (g).— For an offense under 
subsection (f) (aggravated sexual abuse of a child) or 
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subsection (g) (aggravated sexual contact with a 
child), dishonorable discharge, forfeiture of all pay 
and allowances, and confinement for 15 years. 

"(5) Subsections (h) through (j). — For an offense 
under subsection (h) (abusive sexual contact), sub- 
section (i) (abusive sexual contact with a child), or 
subsection (j) (indecent liberty with a child), dishon- 
orable discharge, forfeiture of all pay and allowances, 
and confinement for 1 years. 

"(6) Subsections (k) and (I).— For an offense under 
subsection (k) (indecent act) or subsection (J) (forc- 
ible pandering), dishonorable discharge, forfeiture of 
all pay and allowances, and confinement for 5 years. 

"(7) Subsections (m) and (n). — For an offense under 
subsection (m) (wrongful sexual contact) or sub- 
section (n) (indecent exposure), dishonorable dis- 
charge, forfeiture of all pay and allowances, and con- 
finement for one year." 

[See 2011 Amendment notes above for extensive 
amendment of section 920 of title 10 by Pub. L. 112-81, 
effective 180 days after Dec. 31, 2011, and applicable 
with respect to offenses committed on or after such ef- 
fective date.] 

§920a. Art. 120a. Stalking 

(a) Any person subject to this section — 

(1) who wrongfully engages in a course of 
conduct directed at a specific person that 
would cause a reasonable person to fear death 
or bodily harm, including sexual assault, to 
himself or herself or a member of his or her 
immediate family; 

(2) who has knowledge, or should have 
knowledge, that the specific person will be 
placed in reasonable fear of death or bodily 
harm, including sexual assault, to himself or 
herself or a member of his or her immediate 
family; and 

(3) whose acts induce reasonable fear in the 
specific person of death or bodily harm, in- 
cluding sexual assault, to himself or herself or 
to a member of his or her immediate family; 

is guilty of stalking and shall be punished as a 
court-martial may direct. 

(b) In this section: 

(1) The term "course of conduct" means — 

(A) a repeated maintenance of visual or 
physical proximity to a specific person; or 

(B) a repeated conveyance of verbal threat, 
written threats, or threats implied by con- 
duct, or a combination of such threats, di- 
rected at or toward a specific person. 

(2) The term "repeated", with respect to 
conduct, means two or more occasions of such 
conduct. 

(3) The term "immediate family", in the 
case of a specific person, means a spouse, par- 
ent, child, or sibling of the person, or any 
other family member, relative, or intimate 
partner of the person who regularly resides in 
the household of the person or who within the 
six months preceding the commencement of 
the course of conduct regularly resided in the 
household of the person. 

(Added Pub. L. 109-163, div. A, title V, § 551(a)(1), 
Jan. 6, 2006, 119 Stat. 3256.) 

Effective Date 

Pub. L. 109-163, div. A, title V, § 551(b), Jan. 6, 2006, 119 
Stat. 3256, provided that: "Section 920a of title 10, 
United States Code (article 120a of the Uniform Code of 
Military Justice), as added by subsection (a), applies to 



offenses committed after the date that is 180 days after 
the date of the enactment of this Act [Jan. 6, 2006]." 

§920b. Art. 120b. Rape and sexual assault of a 
child 

(a) Rape of a Child. — Any person subject to 
this chapter who — 

(1) commits a sexual act upon a child who 
has not attained the age of 12 years; or 

(2) commits a sexual act upon a child who 
has attained the age of 12 years by — 

(A) using force against any person; 

(B) threatening or placing that child in 
fear; 

(C) rendering that child unconscious; or 

(D) administering to that child a drug, in- 
toxicant, or other similar substance; 

is guilty of rape of a child and shall be punished 
as a court-martial may direct. 

(b) Sexual Assault of a Child. — Any person 
subject to this chapter who commits a sexual 
act upon a child who has attained the age of 12 
years is guilty of sexual assault of a child and 
shall be punished as a court-martial may direct. 

(c) Sexual Abuse of a Child. — Any person 
subject to this chapter who commits a lewd act 
upon a child is guilty of sexual abuse of a child 
and shall be punished as a court-martial may di- 
rect. 

(d) Age of Child. — 

(1) Under 12 years. — In a prosecution under 
this section, it need not be proven that the ac- 
cused knew the age of the other person engag- 
ing in the sexual act or lewd act. It is not a de- 
fense that the accused reasonably believed 
that the child had attained the age of 12 years. 

(2) Under 16 years. — In a prosecution under 
this section, it need not be proven that the ac- 
cused knew that the other person engaging in 
the sexual act or lewd act had not attained the 
age of 16 years, but it is a defense in a prosecu- 
tion under subsection (b) (sexual assault of a 
child) or subsection (c) (sexual abuse of a 
child), which the accused must prove by a pre- 
ponderance of the evidence, that the accused 
reasonably believed that the child had at- 
tained the age of 16 years, if the child had in 
fact attained at least the age of 12 years. 

(e) Proof of Threat. — In a prosecution under 
this section, in proving that a person made a 
threat, it need not be proven that the person ac- 
tually intended to carry out the threat or had 
the ability to carry out the threat. 

(f) Marriage. — In a prosecution under sub- 
section (b) (sexual assault of a child) or sub- 
section (c) (sexual abuse of a child), it is a de- 
fense, which the accused must prove by a pre- 
ponderance of the evidence, that the persons en- 
gaging in the sexual act or lewd act were at that 
time married to each other, except where the ac- 
cused commits a sexual act upon the person 
when the accused knows or reasonably should 
know that the other person is asleep, uncon- 
scious, or otherwise unaware that the sexual act 
is occurring or when the other person is incapa- 
ble of consenting to the sexual act due to im- 
pairment by any drug, intoxicant, or other simi- 
lar substance, and that condition was known or 
reasonably should have been known by the ac- 
cused. 
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(g) Consent. — Lack of consent is not an ele- 
ment and need not be proven in any prosecution 
under this section. A child not legally married 
to the person committing the sexual act, lewd 
act, or use of force cannot consent to any sexual 
act, lewd act, or use of force. 

(h) Definitions. — In this section: 

(1) Sexual act and sexual contact. — The 
terms "sexual act" and "sexual contact" have 
the meanings given those terms in section 
920(g) of this title (article 120(g)). 

(2) Force. — The term "force" means — 

(A) the use of a weapon; 

(B) the use of such physical strength or 
violence as is sufficient to overcome, re- 
strain, or injure a child; or 

(C) inflicting physical harm. 

In the case of a parent-child or similar rela- 
tionship, the use or abuse of parental or simi- 
lar authority is sufficient to constitute the 
use of force. 

(3) Threatening or placing that child in 
fear. — The term "threatening or placing that 
child in fear" means a communication or ac- 
tion that is of sufficient consequence to cause 
the child to fear that non-compliance will re- 
sult in the child or another person being sub- 
jected to the action contemplated by the com- 
munication or action. 

(4) Child. — The term "child" means any per- 
son who has not attained the age of 16 years. 

(5) Lewd act. — The term "lewd act" means — 

(A) any sexual contact with a child; 

(B) intentionally exposing one's genitalia, 
anus, buttocks, or female areola or nipple to 
a child by any means, including via any 
communication technology, with an intent 
to abuse, humiliate, or degrade any person, 
or to arouse or gratify the sexual desire of 
any person; 

(C) intentionally communicating indecent 
language to a child by any means, including 
via any communication technology, with an 
intent to abuse, humiliate, or degrade any 
person, or to arouse or gratify the sexual de- 
sire of any person; or 

(D) any indecent conduct, intentionally 
done with or in the presence of a child, in- 
cluding via any communication technology, 
that amounts to a form of immorality relat- 
ing to sexual impurity which is grossly vul- 
gar, obscene, and repugnant to common pro- 
priety, and tends to excite sexual desire or 
deprave morals with respect to sexual rela- 
tions. 

(Added Pub. L. 112-81, div. A, title V, § 541(b), 
Dec. 31, 2011, 125 Stat. 1407.) 

Effective Date 

Amendment by Pub. L. 112-81 effective 180 days after 
Dec. 31, 2011, and applicable with respect to offenses 
committed on or after such effective date, see section 
541(f) of Pub. L. 112-81, set out as an Effective Date of 
2011 Amendment note under section 843 of this title. 

§ 920c. Art. 120c. Other sexual misconduct 

(a) Indecent Viewing, Visual Recording, or 
Broadcasting. — Any person subject to this 
chapter who, without legal justification or law- 
ful authorization — 



(1) knowingly and wrongfully views the pri- 
vate area of another person, without that 
other person's consent and under circum- 
stances in which that other person has a rea- 
sonable expectation of privacy; 

(2) knowingly photographs, videotapes, 
films, or records by any means the private 
area of another person, without that other 
person's consent and under circumstances in 
which that other person has a reasonable ex- 
pectation of privacy; or 

(3) knowingly broadcasts or distributes any 
such recording that the person knew or rea- 
sonably should have known was made under 
the circumstances proscribed in paragraphs (1) 
and (2); 

is guilty of an offense under this section and 
shall be punished as a court-martial may direct. 

(b) Forcible Pandering.— Any person subject 
to this chapter who compels another person to 
engage in an act of prostitution with any person 
is guilty of forcible pandering and shall be pun- 
ished as a court-martial may direct. 

(c) Indecent Exposure. — Any person subject 
to this chapter who intentionally exposes, in an 
indecent manner, the genitalia, anus, buttocks, 
or female areola or nipple is guilty of indecent 
exposure and shall by punished as a court-mar- 
tial may direct. 

(d) Definitions. — In this section: 

(1) Act of prostitution. — The term "act of 
prostitution" means a sexual act or sexual 
contact (as defined in section 920(g) of this 
title (article 120(g))) on account of which any- 
thing of value is given to, or received by, any 
person. 

(2) Private area. — The term "private area" 
means the naked or underwear-clad genitalia, 
anus, buttocks, or female areola or nipple. 

(3) Reasonable expectation of privacy. — 
The term "under circumstances in which that 
other person has a reasonable expectation of 
privacy" means — 

(A) circumstances in which a reasonable 
person would believe that he or she could 
disrobe in privacy, without being concerned 
that an image of a private area of the person 
was being captured; or 

(B) circumstances in which a reasonable 
person would believe that a private area of 
the person would not be visible to the public. 

(4) Broadcast. — The term "broadcast" 
means to electronically transmit a visual 
image with the intent that it be viewed by a 
person or persons. 

(5) Distribute. — The term "distribute" 
means delivering to the actual or constructive 
possession of another, including transmission 
by electronic means. 

(6) Indecent manner.— The term "indecent 
manner" means conduct that amounts to a 
form of immorality relating to sexual impu- 
rity which is grossly vulgar, obscene, and re- 
pugnant to common propriety, and tends to 
excite sexual desire or deprave morals with re- 
spect to sexual relations. 

(Added Pub. L. 112-81, div. A, title V, § 541(c), 
Dec. 31, 2011, 125 Stat. 1409.) 

Effective Date 

Amendment by Pub. L. 112-81 effective 180 days after 
Dec. 31, 2011, and applicable with respect to offenses 
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committed on or after such effective date, see section 
541(f) of Pub. L. 112-81, set out as an Effective Date of 
2011 Amendment note under section 843 of this title. 

§921. Art. 121. Larceny and wrongful appropria- 
tion 

(a) Any person subject to this chapter who 
wrongfully takes, obtains, or withholds, by any 
means, from the possession of the owner or of 
any other person any money, personal property, 
or article of value of any kind — 

(1) with intent permanently to deprive or de- 
fraud another person of the use and benefit of 
property or to appropriate it to his own use or 
the use of any person other than the owner, 
steals that property and is guilty of larceny; 
or 

(2) with intent temporarily to deprive or de- 
fraud another person of the use and benefit of 
property or to appropriate it to his own use or 
the use of any person other than the owner, is 
guilty of wrongful appropriation. 

(b) Any person found guilty of larceny or 
wrongful appropriation shall be punished as a 
court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 73.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


921(a) 
921(b) 


50:715(a). 
50:715(1)). 


May 5, 1950. ch. 169, §1 
(Art. 121), 64 Stat. 140. 



In subsection (a), the words "whatever" and "true" 
are omitted as surplusage. The word "it" is substituted 
for the words "the same" in clauses (1) and (2). 



§922. Art. 122. Robbery 

Any person subject to this chapter who with 
intent to steal takes anything of value from the 
person or in the presence of another, against his 
will, by means of force or violence or fear of im- 
mediate or future injury to his person or prop- 
erty or to the person or property of a relative or 
member of his family or of anyone in his com- 
pany at the time of the robbery, is guilty of rob- 
bery and shall be punished as a court-martial 
may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 73.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


922 


50:716. 


May 5, 1950, oh. 169, §1 
(Art. 122), 64 Stat. 140. 



§923. Art. 123. Forgery 

Any person subject to this chapter who, with 
intent to defraud — 

(1) falsely makes or alters any signature to, 
or any part of, any writing which would, if 
genuine, apparently impose a legal liability on 
another or change his legal right or liability 
to his prejudice; or 

(2) utters, offers, issues, or transfers such a 
writing, known by him to be so made or al- 
tered; 

is guilty of forgery and shall be punished as a 
court-martial may direct. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 74.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


923 


50:717. 


May 5, 1950, ch. 169. §1 
(Art. 123), 64 Stat. 141. 





§923a. Art. 123a. Making, drawing, or uttering 
check, draft, or order without sufficient 
funds 

Any person subject to this chapter who — 

(1) for the procurement of any article or 
thing of value, with intent to defraud; or 

(2) for the payment of any past due obliga- 
tion, or for any other purpose, with intent to 
deceive; 

makes, draws, utters, or delivers any check, 
draft, or order for the payment of money upon 
any bank or other depository, knowing at the 
time that the maker or drawer has not or will 
not have sufficient funds in, or credit with, the 
bank or other depository for the payment of 
that check, draft, or order in full upon its pre- 
sentment, shall be punished as a court-martial 
may direct. The making, drawing, uttering, or 
delivering by a maker or drawer of a check, 
draft, or order, payment of which is refused by 
the drawee because of insufficient funds of the 
maker or drawer in the drawee's possession or 
control, is prima facie evidence of his intent to 
defraud or deceive and of his knowledge of insuf- 
ficient funds in, or credit with, that bank or 
other depository, unless the maker or drawer 
pays the holder the amount due within five days 
after receiving notice, orally or in writing, that 
the check, draft, or order was not paid on pre- 
sentment. In this section, the word "credit" 
means an arrangement or understanding, ex- 
press or implied, with the bank or other deposi- 
tory for the payment of that check, draft, or 
order. 

(Added Pub. L. 87-385, §1(1), Oct. 4, 1961, 75 Stat. 
814.) 

Effective Date 

Section 2 of Pub. L. 87-385 provided that: "This Act 
[enacting- this section] becomes effective on the first 
day of the fifth month following the month in which it 
is enacted [October 1961]." 

§ 924. Art. 124. Maiming 

Any person subject to this chapter who, with 
intent to injure, disfigure, or disable, inflicts 
upon the person of another an injury which — 

(1) seriously disfigures his person by any mu- 
tilation thereof; 

(2) destroys or disables any member or organ 
of his body; or 

(3) seriously diminishes his physical vigor by 
the injury of any member or organ; 

is guilty of maiming and shall be punished as a 
court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


924 


50:718. 


May 5, 1950, ch. 169. §1 
(Art. 124), 64 Stat. 141. 
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§925. Art. 125. Sodomy 

(a) Any person subject to this chapter who en- 
gages in unnatural carnal copulation with an- 
other person of the same or opposite sex or with 
an animal is guilty of sodomy. Penetration, 
however slight, is sufficient to complete the of- 
fense. 

(b) Any person found guilty of sodomy shall be 
punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


925(a) 
925(b) 


50:719(a). 
50:719(b). 


May 5, 1950. ch. 169, §1 
(Art. 125), 64 Stat. 141. 



§926. Art. 126. Arson 

(a) Any person subject to this chapter who 
willfully and maliciously burns or sets on fire an 
inhabited dwelling, or any other structure, mov- 
able or immovable, wherein to the knowledge of 
the offender there is at the time a human being, 
is guilty of aggravated arson and shall be pun- 
ished as a court-martial may direct. 

(b) Any person subject to this chapter who 
willfully and maliciously burns or sets fire to 
the property of another, except as provided in 
subsection (a), is guilty of simple arson and 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


926(a) 
926(b) 


50:720(a). 
50:720(b). 


May 5, 1950. ch. 169, §1 
(Art. 126), 64 Stat. 141. 



In subsection (b), the words "of this section" are 
omitted as surplusage. 



§ 927. Art. 127. Extortion 

Any person subject to this chapter who com- 
municates threats to another person with the 
intention thereby to obtain anything of value or 
any acquittance, advantage, or immunity is 
guilty of extortion and shall be punished as a 
court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


927 


50:721. 


May 5, 1950, ch. 169, §1 
(Art. 127), 64 Stat. 141. 





The words "of any description" are omitted as sur- 
plusage. 



§928. Art. 128. Assault 

(a) Any person subject to this chapter who at- 
tempts or offers with unlawful force or violence 
to do bodily harm to another person, whether or 
not the attempt or offer is consummated, is 
guilty of assault and shall be punished as a 
court-martial may direct. 

(b) Any person subject to this chapter who — 
(1) commits an assault with a dangerous 

weapon or other means or force likely to 
produce death or grievous bodily harm; or 



(2) commits an assault and intentionally in- 
flicts grievous bodily harm with or without a 
weapon; 

is guilty of aggravated assault and shall be pun- 
ished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


928(a) 
928(b) 


50:722(a). 
50:722(b). 


May 5, 1950, ch. 169. §1 
(Art. 128), 64 Stat. 141. 



§ 929. Art. 129. Burglary 

Any person subject to this chapter who, with 
intent to commit an offense punishable under 
sections 918-928 of this title (articles 118-128), 
breaks and enters, in the nighttime, the dwell- 
ing house of another, is guilty of burglary and 
shall be punished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


929 


50:723. 


May 5, 1950, ch. 169. §1 
(Art. 129), 64 Stat. 142. 





§ 930. Art. 130. Housebreaking 

Any person subject to this chapter who unlaw- 
fully enters the building or structure of another 
with intent to commit a criminal offense there- 
in is guilty of housebreaking and shall be pun- 
ished as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


930 


50:724. 


May 5, 1950, ch. 169. §1 
(Art. 130), 64 Stat. 142. 





§ 931. Art. 131. Perjury 

Any person subject to this chapter who in a ju- 
dicial proceeding or in a course of justice will- 
fully and corruptly — 

(1) upon a lawful oath or in any form allowed 
by law to be substituted for an oath, gives any 
false testimony material to the issue or mat- 
ter of inquiry; or 

(2) in any declaration, certificate, verifica- 
tion, or statement under penalty of perjury as 
permitted under section 1746 of title 28, sub- 
scribes any false statement material to the 
issue or matter of inquiry; 

is guilty of perjury and shall be punished as a 
court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 75; Pub. L. 
94-550, §3, Oct. 18, 1976, 90 Stat. 2535; Pub. L. 
97-295, §1(13), Oct. 12, 1982, 96 Stat. 1289.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


931 


50:725. 


May 5, 1950, ch. 169. §1 
(Art. 131). 64 Stat. 142. 
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The words "in a" are inserted before the words 
"course of justice". 

Amendments 

1982— Par. (2). Pub. L. 97-295 struck out "United 
States Code," after "title 28,". 

1976 — Pub. L. 94-550 divided existing provisions into 
an introductory phrase, par. (1), and a closing phrase, 
and added par. (2). 

§932. Art. 132. Frauds against the United States 

Any person subject to this chapter — 

(1) who, knowing it to be false or fraudu- 
lent — 

(A) makes any claim against the United 
States or any officer thereof; or 

(B) presents to any person in the civil or 
military service thereof, for approval or pay- 
ment, any claim against the United States 
or any officer thereof; 

(2) who, for the purpose of obtaining the ap- 
proval, allowance, or payment of any claim 
against the United States or any officer there- 
of— 

(A) makes or uses any writing or other 
paper knowing it to contain any false or 
fraudulent statements; 

(B) makes any oath to any fact or to any 
writing or other paper knowing the oath to 
be false; or 

(C) forges or counterfeits any signature 
upon any writing or other paper, or uses any 
such signature knowing it to be forged or 
counterfeited; 

(3) who, having charge, possession, custody 
or control of any money, or other property of 
the United States, furnished or intended for 
the armed forces thereof, knowingly delivers 
to any person having authority to receive it, 
any amount thereof less than that for which 
he receives a certificate or receipt; or 

(4) who, being authorized to make or deliver 
any paper certifying the receipt of any prop- 
erty of the United States furnished or in- 
tended for the armed forces thereof, makes or 
delivers to any person such writing without 
having full knowledge of the truth of the 
statements therein contained and with intent 
to defraud the United States; 

shall, upon conviction, be punished as a court- 
martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.) 

Historical and Revision Notes 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


932 


50:726. 


May 5, 1950. oh. 169, §1 
(Art. 132), 64 Stat. 142. 





The word "it" is substituted for the words 
same" throughout the revised section. 



'the 



§933. Art. 133. Conduct unbecoming an officer 
and a gentleman 

Any commissioned officer, cadet, or mid- 
shipman who is convicted of conduct unbecom- 
ing an officer and a gentleman shall be punished 
as a court-martial may direct. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 76.) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


933 


50:727. 


May 5, 1950, ch. 169. §1 
(Art. 133), 64 Stat. 142. 





The word "commissioned" is inserted for clarity. 

§ 934. Art. 134. General article 

Though not specifically mentioned in this 
chapter, all disorders and neglects to the preju- 
dice of good order and discipline in the armed 
forces, all conduct of a nature to bring discredit 
upon the armed forces, and crimes and offenses 
not capital, of which persons subject to this 
chapter may be guilty, shall be taken cog- 
nizance of by a general, special, or summary 
court-martial, according to the nature and de- 
gree of the offense, and shall be punished at the 
discretion of that court. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 76.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


934 


50:728. 


May 5, 1950, ch. 169. §1 
(Art. 134), 64 Stat. 142. 





Sec. 


Art. 


935. 


135 


936. 


136 


937. 


137 


938. 


138 


939. 


139 


940. 


140 



The words "shall be" are inserted before the word 
'punished". 

SUBCHAPTER XI— MISCELLANEOUS 
PROVISIONS 



as notary. 
Articles to be explained. 
Complaints of wrongs. 



§ 935. Art. 135. Courts of inquiry 

(a) Courts of inquiry to investigate any matter 
may be convened by any person authorized to 
convene a general court-martial or by any other 
person designated by the Secretary concerned 
for that purpose, whether or not the persons in- 
volved have requested such an inquiry. 

(b) A court of inquiry consists of three or more 
commissioned officers. For each court of inquiry 
the convening authority shall also appoint coun- 
sel for the court. 

(c) Any person subject to this chapter whose 
conduct is subject to inquiry shall be designated 
as a party. Any person subject to this chapter or 
employed by the Department of Defense who has 
a direct interest in the subject of inquiry has 
the right to be designated as a party upon re- 
quest to the court. Any person designated as a 
party shall be given due notice and has the right 
to be present, to be represented by counsel, to 
cross-examine witnesses, and to introduce evi- 
dence. 

(d) Members of a court of inquiry may be chal- 
lenged by a party, but only for cause stated to 
the court. 

(e) The members, counsel, the reporter, and in- 
terpreters of courts of inquiry shall take an oath 
to faithfully perform their duties. 
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(f) Witnesses may be summoned to appear and 
testify and be examined before courts of inquiry, 
as provided for courts-martial. 

(g) Courts of inquiry shall make findings of 
fact but may not express opinions or make rec- 
ommendations unless required to do so by the 
convening authority. 

(h) Each court of inquiry shall keep a record of 
its proceedings, which shall be authenticated by 
the signatures of the president and counsel for 
the court and forwarded to the convening au- 
thority. If the record cannot be authenticated 
by the president, it shall be signed by a member 
in lieu of the president. If the record cannot be 
authenticated by the counsel for the court, it 
shall be signed by a member in lieu of the coun- 
sel. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 76.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


935(a) 


50:731(a). 


May 5, 1950, oh. 169, §1 


935(b) 


50:731(b). 


(Art. 135), 64 Stat. 143. 


935(c) 


50:731(c). 




935(d) 


50:731(d). 




935(e) 


50:731(e). 




935(f) 


50:731(f). 




935(g) 


50:731(g). 




935(h) 


50:731(h). 





In subsection (a), the words "Secretary concerned" 
are substituted for the words "Secretary of a Depart- 
ment". 

In subsection (b), the word "commissioned" is in- 
serted for clarity. The word "consists" is substituted 
for the words "shall consist". 

In subsection (c), the word "has" is substituted for 
the words "shall have". 

In subsection (e), the words "or affirmation" are 
omitted as covered by the definition of the word "oath" 
in section 1 of title 1. 

In subsection (g), the word "may" is substituted for 
the word "shall". 

In subsection (h), the word "If" is substituted for the 
words "In case". 

§ 936. Art. 136. Authority to administer oaths and 
to act as notary 

(a) The following persons on active duty or 
performing inactive-duty training may admin- 
ister oaths for the purposes of military adminis- 
tration, including military justice: 

(1) All judge advocates. 

(2) All summary courts-martial. 

(3) All adjutants, assistant adjutants, acting 
adjutants, and personnel adjutants. 

(4) All commanding officers of the Navy, Ma- 
rine Corps, and Coast Guard. 

(5) All staff judge advocates and legal offi- 
cers, and acting or assistant staff judge advo- 
cates and legal officers. 

(6) All other persons designated by regula- 
tions of the armed forces or by statute. 

(b) The following persons on active duty or 
performing inactive-duty training may admin- 
ister oaths necessary in the performance of their 
duties: 

(1) The president, military judge, trial coun- 
sel, and assistant trial counsel for all general 
and special courts-martial. 

(2) The president and the counsel for the 
court of any court of inquiry. 

(3) All officers designated to take a deposi- 
tion. 



(4) All persons detailed to conduct an inves- 
tigation. 

(5) All recruiting officers. 

(6) All other persons designated by regula- 
tions of the armed forces or by statute. 

(c) The judges of the United States Court of 
Appeals for the Armed Forces may administer 
the oaths authorized by subsections (a) and (b). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 77; Pub. L. 
86-589, July 5, 1960, 74 Stat. 329; Pub. L. 90-179, 
§1(7), Dec. 8, 1967, 81 Stat. 546; Pub. L. 90-632, 
§2(34), Oct. 24, 1968, 82 Stat. 1343; Pub. L. 98-209, 
§2(f), Dec. 6, 1983, 97 Stat. 1393; Pub. L. 99-661, 
div. A, title VIII, § 804(c), Nov. 14, 1986, 100 Stat. 
3907; Pub. L. 100-456, div. A, title XII, § 1234(a)(1), 
Sept. 29, 1988, 102 Stat. 2059; Pub. L. 101-510, div. 
A, title V, § 551(b), Nov. 5, 1990, 104 Stat. 1566; 
Pub. L. 110-181, div. A, title V, §542, Jan. 28, 2008, 
122 Stat. 114.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


936(a) 


50:732(a). 


May 5, 1950, ch. 169, §1 


936(b) 


50:732(b). 


(Art. 136), 64 Stat. 143. 


936(0) 


50:732(0). 




936(d) 


50:732(d). 





In subsection (a), the word "may" is substituted for 
the words "shall have authority to". The word "shall" 
before the words "have the general powers" is omitted 
as surplusage. The words "the continental limits" are 
omitted, since section 101(1) of this title defines the 
United States to include the States and the District of 
Columbia. 

In subsections (a) and (b), the words "in the armed 
forces" are omitted as surplusage. 

In subsection (b), the word "may" is substituted for 
the words "shall have authority to". 

In subsection (c), the words "of any character" are 
omitted as surplusage. The word "may" is substituted 
for the word "shall". 

In subsection (d), the word "is" is substituted for the 
words "shall be". 

Amendments 

2008— Subsec. (c). Pub. L. 110-181 added subsec. (c). 

1990— Subsec. (a). Pub. L. 101-510, § 551(b)(1), struck 
out ", and have the general powers of a notary public 
and of a consul of the United States, in the perform- 
ance of all notarial acts to be executed by members of 
any of the armed forces, wherever they may be, by per- 
sons serving with, employed by, or accompanying the 
armed forces outside the United States and outside 
Puerto Rico, Guam, and the Virgin Islands, and by 
other persons subject to this chapter outside of the 
United States" after "including military justice" in in- 
troductory provisions. 

Subsecs. (c), (d). Pub. L. 101-510, § 551(b)(2), struck out 
subsecs. (c) and (d) which read as follows: 

"(c) No fee may be paid to or received by any person 
for the performance of any notarial act herein author- 
ized. 

"(d) The signature without seal of any such person 
acting as notary, together with the title of his office, 
is prima facie evidence of his authority." 

1988— Subsec. (a). Pub. L. 100-456 struck out "the 
Canal Zone," before "Puerto Rico,". 

1986— Subsecs. (a), (b). Pub. L. 99-661 inserted "or per- 
forming inactive-duty training" after "active duty". 

1983— Subsec. (a)(1). Pub. L. 98-209, § 2(f)(1), struck out 
"of the Army, Navy, Air Force, and Marine Corps" 
after "All judge advocates". 

Subsec. (a)(2) to (7). Pub. L. 98-209, § 2(f)(2), struck out 
par. (2) which included law specialists among those per- 
sons authorized to administer oaths and to act as nota- 



Page 475 



TITLE 10— ARMED FORCES 



§939 



ries under this section, and redesignated pars. (3) to (7) 
as (2) to (6), respectively. 

1968— Subsec. (b). Pub. L. 90-632 substituted "military 
judge" for "law officer" in par. (1). 

1967 — Subsec. (a)(1). Pub. L. 90-179 inserted references 
to judge advocates of the Navy and the Marine Corps. 

1960 — Subsec. (a). Pub. L. 86-589 permitted the admin- 
istration of oaths and the performance of notarial acts 
for persons serving, employed by, or accompanying the 
armed forces outside the United States and outside the 
Canal Zone, Puerto Rico, Guam, and the Virgin Islands. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 effective the earlier of 
(1) the last day of the 120-day period beginning on Nov. 
14, 1986; or (2) the date specified in an Executive order 
for such amendment to take effect, see section 808 of 
Pub. L. 99-661, set out as a note under section 802 of 
this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-209 effective first day of 
eighth calendar month beginning after Dec. 6, 1983, see 
section 12(a)(1) of Pub. L. 98-209, set out as a note under 
section 801 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-632 effective first day of 
tenth month following October 1968, see section 4 of 
Pub. L. 90-632, set out as a note under section 801 of 
this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 937. Art. 137. Articles to be explained 

(a) (1) The sections of this title (articles of the 
Uniform Code of Military Justice) specified in 
paragraph (3) shall be carefully explained to 
each enlisted member at the time of (or within 
fourteen days after) — 

(A) the member's initial entrance on active 
duty; or 

(B) the member's initial entrance into a 
duty status with a reserve component. 

(2) Such sections (articles) shall be explained 
again — 

(A) after the member has completed six 
months of active duty or, in the case of a 
member of a reserve component, after the 
member has completed basic or recruit train- 
ing; and 

(B) at the time when the member reenlists. 

(3) This subsection applies with respect to sec- 
tions 802, 803, 807-815, 825, 827, 831, 837, 838, 855, 
877-934, and 937-939 of this title (articles 2, 3, 
7-15, 25, 27, 31, 37, 38, 55, 77-134, and 137-139). 

(b) The text of the Uniform Code of Military 
Justice and of the regulations prescribed by the 
President under such Code shall be made avail- 
able to a member on active duty or to a member 
of a reserve component, upon request by the 
member, for the member's personal examina- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 78; Pub. L. 
99-661, div. A, title VIII, § 804(d), Nov. 14, 1986, 100 



Stat. 3907; Pub. L. 104-106, div. A, title XI, §1152, 
Feb. 10, 1996, 110 Stat. 468.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


937 


50:733. 


May 5, 1950, ch. 169. §1 
(Art. 137), 64 Stat. 144. 





The word "each" is substituted for the word "every". 
The word "member" is substituted for the word "per- 
son". The words "in [any of] the armed forces of the 
United States" are omitted as surplusage. 



References in Text 

The Uniform Code of Military Justice, referred to in 
subsecs. (a)(1) and (b), is classified to this chapter. 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted "with- 
in fourteen days" for "within six days". 

1986 — Pub. L. 99-661 amended section generally, in- 
serting provisions relating to reserve components. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 effective the earlier of 
(1) the last day of the 120-day period beginning on Nov. 
14, 1986; or (2) the date specified in an Executive order 
for such amendment to take effect, see section 808 of 
Pub. L. 99-661, set out as a note under section 802 of 
this title. 

§ 938. Art. 138. Complaints of wrongs 

Any member of the armed forces who believes 
himself wronged by his commanding officer, and 
who, upon due application to that commanding 
officer, is refused redress, may complain to any 
superior commissioned officer, who shall for- 
ward the complaint to the officer exercising gen- 
eral court-martial jurisdiction over the officer 
against whom it is made. The officer exercising 
general court-martial jurisdiction shall examine 
into the complaint and take proper measures for 
redressing the wrong complained of; and he 
shall, as soon as possible, send to the Secretary 
concerned a true statement of that complaint, 
with the proceedings had thereon. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 78.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


938 


50:734. 


May 5, 1950, ch. 169. §1 
(Art. 138), 64 Stat. 144. 





The words "commanding officer" are substituted for 
the word "commander". The word "who" is inserted 
after the word "and". The word "commissioned" is in- 
serted after the word "superior" for clarity. The words 
"The officer exercising general court-martial jurisdic- 
tion" are substituted for the words "That officer" for 
clarity. The word "send" is substituted for the word 
"transmit". The word "Secretary" is substituted for 
the word "Department" for accuracy, since the "De- 
partment", as an entity, could not act upon the com- 
plaint. 

§ 939. Art. 139. Redress of injuries to property 

(a) Whenever complaint is made to any com- 
manding officer that willful damage has been 
done to the property of any person or that his 
property has been wrongfully taken by members 
of the armed forces, he may, under such regula- 
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tions as the Secretary concerned may prescribe, 
convene a board to investigate the complaint. 
The board shall consist of from one to three 
commissioned officers and, for the purpose of 
that investigation, it has power to summon wit- 
nesses and examine them upon oath, to receive 
depositions or other documentary evidence, and 
to assess the damages sustained against the re- 
sponsible parties. The assessment of damages 
made by the board is subject to the approval of 
the commanding officer, and in the amount ap- 
proved by him shall be charged against the pay 
of the offenders. The order of the commanding 
officer directing charges herein authorized is 
conclusive on any disbursing officer for the pay- 
ment by him to the injured parties of the dam- 
ages so assessed and approved. 

(b) If the offenders cannot be ascertained, but 
the organization or detachment to which they 
belong is known, charges totaling the amount of 
damages assessed and approved may be made in 
such proportion as may be considered just upon 
the individual members thereof who are shown 
to have been present at the scene at the time 
the damages complained of were inflicted, as de- 
termined by the approved findings of the board. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 78.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


939(a) 
939(b) 


50: 735(a). 
50:735(b). 


May 5, 1950. ch. 169, §1 
(Art. 139), 64 Stat. 144. 



In subsection (a), the words "Secretary concerned" 
are substituted for the words "Secretary of the Depart- 
ment". The word "under" is substituted for the words 
"subject to". The words "or affirmation" are omitted 
as covered by the definition of the word "oath" in sec- 
tion 1 of title 1. The words "it has" are substituted for 
the words "shall have" in the second sentence. The 
word "is" is substituted for the words "shall be" before 
the words "subject" and "conclusive". The word "com- 
missioned" is inserted for clarity. 

In subsection (b), the word "If" is substituted for the 
word "Where". The word "considered" is substituted 
for the word "deemed". 

§ 940. Art. 140. Delegation by the President 

The President may delegate any authority 
vested in him under this chapter, and provide 
for the subdelegation of any such authority. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 78.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


940 


50:736. 


May 5, 1950, oh. 169, §1 
(Art. 140), 64 Stat. 145. 





The word "may" is substituted for the words "is au- 
thorized to * * * to". 



SUBCHAPTER XII— UNITED STATES COURT 
OF APPEALS FOR THE ARMED FORCES 



Sec. 


Art. 




941. 


141. 


Status. 


942. 


142. 


Judges. 


943. 


143. 


Organization and employees. 


944. 


144. 


Procedure. 


945. 


145. 


Annuities for judges and survivors. 


946. 


146. 


Code committee. 



Amendments 

1994— Pub. L. 103-337, div. A, title IX, § 924(c)(3)(A), 
Oct. 5, 1994, 108 Stat. 2831, substituted "UNITED 
STATES COURT OP APPEALS FOR THE ARMED 
FORCES" for "COURT OF MILITARY APPEALS" as 
subchapter heading. 

1990— Pub. L. 101-510, div. A, title XIV, §1484(i)(2), 
Nov. 5, 1990, 104 Stat. 1718, redesignated subchapter XI 
as XII. 

§ 941. Art. 141. Status 

There is a court of record known as the United 
States Court of Appeals for the Armed Forces. 
The court is established under article I of the 
Constitution. The court is located for adminis- 
trative purposes only in the Department of De- 
fense. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1570; amended 
Pub. L. 103-337, div. A, title IX, § 924(a)(2), Oct. 5, 
1994, 108 Stat. 2831.) 

Amendments 

1994— Pub. L. 103-337 substituted "Court of Appeals 
for the Armed Forces" for "Court of Military Appeals". 

Change of Name 

Section 924(a)(1) of Pub. L. 103-337 provided that: 
"The United States Court of Military Appeals shall 
hereafter be known and designated as the United States 
Court of Appeals for the Armed Forces." 

§ 942. Art. 142. Judges 

(a) Number.— The United States Court of Ap- 
peals for the Armed Forces consists of five 
judges. 

(b) Appointment; Qualification. — (1) Each 
judge of the court shall be appointed from civil- 
ian life by the President, by and with the advice 
and consent of the Senate, for a specified term 
determined under paragraph (2). A judge may 
serve as a senior judge as provided in subsection 
(e). 

(2) The term of a judge shall expire as follows: 

(A) In the case of a judge who is appointed 
after March 31 and before October 1 of any 
year, the term shall expire on September 30 of 
the year in which the fifteenth anniversary of 
the appointment occurs. 

(B) In the case of a judge who is appointed 
after September 30 of any year and before 
April 1 of the following year, the term shall 
expire fifteen years after such September 30. 

(3) Not more than three of the judges of the 
court may be appointed from the same political 
party, and no person may be appointed to be a 
judge of the court unless the person is a member 
of the bar of a Federal court or the highest court 
of a State. 

(4) For purposes of appointment of judges to 
the court, a person retired from the armed 
forces after 20 or more years of active service 
(whether or not such person is on the retired 
list) shall not be considered to be in civilian life. 

(c) Removal. — Judges of the court may be re- 
moved from office by the President, upon notice 
and hearing, for — 

(1) neglect of duty; 

(2) misconduct; or 

(3) mental or physical disability. 

A judge may not be removed by the President 
for any other cause. 
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(d) Pay and Allowances. — Each judge of the 
court is entitled to the same salary and travel 
allowances as are, and from time to time may 
be, provided for judges of the United States 
Courts of Appeals. 

(e) Senior Judges. — (1)(A) A former judge of 
the court who is receiving retired pay or an an- 
nuity under section 945 of this title (article 145) 
or under subchapter III of chapter 83 or chapter 
84 of title 5 shall be a senior judge. The chief 
judge of the court may call upon an individual 
who is a senior judge of the court under this sub- 
paragraph, with the consent of the senior judge, 
to perform judicial duties with the court — 

(i) during a period a judge of the court is un- 
able to perform his duties because of illness or 
other disability; 

(ii) during a period in which a position of 
judge of the court is vacant; or 

(iii) in any case in which a judge of the court 
recuses himself. 

(B) If, at the time the term of a judge expires, 
no successor to that judge has been appointed, 
the chief judge of the court may call upon that 
judge (with that judge's consent) to continue to 
perform judicial duties with the court until the 
vacancy is filled. A judge who, upon the expira- 
tion of the judge's term, continues to perform 
judicial duties with the court without a break in 
service under this subparagraph shall be a senior 
judge while such service continues. 

(2) A senior judge shall be paid for each day on 
which he performs judicial duties with the court 
an amount equal to the daily equivalent of the 
annual rate of pay provided for a judge of the 
court. Such pay shall be in lieu of retired pay 
and in lieu of an annuity under section 945 of 
this title (article 145), subchapter III of chapter 
83 or subchapter II of chapter 84 of title 5, or any 
other retirement system for employees of the 
Federal Government. 

(3) A senior judge, while performing duties re- 
ferred to in paragraph (1), shall be provided with 
such office space and staff assistance as the 
chief judge considers appropriate and shall be 
entitled to the per diem, travel allowances, and 
other allowances provided for judges of the 
court. 

(4) A senior judge shall be considered to be an 
officer or employee of the United States with re- 
spect to his status as a senior judge, but only 
during periods the senior judge is performing du- 
ties referred to in paragraph (1). For the pur- 
poses of section 205 of title 18, a senior judge 
shall be considered to be a special government 
employee during such periods. Any provision of 
law that prohibits or limits the political or busi- 
ness activities of an employee of the United 
States shall apply to a senior judge only during 
such periods. 

(5) The court shall prescribe rules for the use 
and conduct of senior judges of the court. The 
chief judge of the court shall transmit such 
rules, and any amendments to such rules, to the 
Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House 
of Representatives not later than 15 days after 
the issuance of such rules or amendments, as the 
case may be. 

(6) For purposes of subchapter III of chapter 83 
of title 5 (relating to the Civil Service Retire- 



ment and Disability System) and chapter 84 of 
such title (relating to the Federal Employees' 
Retirement System) and for purposes of any 
other Federal Government retirement system 
for employees of the Federal Government — 

(A) a period during which a senior judge per- 
forms duties referred to in paragraph (1) shall 
not be considered creditable service; 

(B) no amount shall be withheld from the 
pay of a senior judge as a retirement contribu- 
tion under section 8334, 8343, 8422, or 8432 of 
title 5 or under any other such retirement sys- 
tem for any period during which the senior 
judge performs duties referred to in paragraph 

(1) ; 

(C) no contribution shall be made by the 
Federal Government to any retirement system 
with respect to a senior judge for any period 
during which the senior judge performs duties 
referred to in paragraph (1); and 

(D) a senior judge shall not be considered to 
be a reemployed annuitant for any period dur- 
ing which the senior judge performs duties re- 
ferred to in paragraph (1). 

(f) Service of Article III Judges.— (1) The 
Chief Justice of the United States, upon the re- 
quest of the chief judge of the court, may des- 
ignate a judge of a United States court of ap- 
peals or of a United States district court to per- 
form the duties of judge of the United States 
Court of Appeals for the Armed Forces — 

(A) during a period a judge of the court is 
unable to perform his duties because of illness 
or other disability; 

(B) in any case in which a judge of the court 
recuses himself; or 

(C) during a period when there is a vacancy 
on the court and in the opinion of the chief 
judge of the court such a designation is nec- 
essary for the proper dispatch of the business 
of the court. 

(2) The chief judge of the court may not re- 
quest that a designation be made under para- 
graph (1) unless the chief judge has determined 
that no person is available to perform judicial 
duties with the court as a senior judge under 
subsection (e). 

(3) A designation under paragraph (1) may be 
made only with the consent of the designated 
judge and the concurrence of the chief judge of 
the court of appeals or district court concerned. 

(4) Per diem, travel allowances, and other al- 
lowances paid to the designated judge in connec- 
tion with the performance of duties for the 
court shall be paid from funds available for the 
payment of per diem and such allowances for 
judges of the court. 

(g) Effect of Vacancy on Court. — A vacancy 
on the court does not impair the right of the re- 
maining judges to exercise the powers of the 
court. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1570; amended 
Pub. L. 101-510, div. A, title V, § 541(f), Nov. 5, 
1990, 104 Stat. 1565; Pub. L. 102-190, div. A, title 
X, § 1061(b)(1)(A), (B), (2), Dec. 5, 1991, 105 Stat. 
1474; Pub. L. 103-337, div. A, title IX, § 924(c)(1), 
Oct. 5, 1994, 108 Stat. 2831; Pub. L. 104-106, div. A, 
title XV, § 1502(a)(2), Feb. 10, 1996, 110 Stat. 502; 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774.) 



§943 



TITLE 10— ARMED FORCES 



Page 478 



Amendments 

1999— Subsec. (e)(5). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (e)(5). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and the House of Representatives". 

1994— Subsecs. (a), (f)(1). Pub. L. 103-337 substituted 
"Court of Appeals for the Armed Forces" for "Court of 
Military Appeals". 

1991— Subsec. (e)(1). Pub. L. 102-190, 
§1061(b)(l)(A)(i)-(iv), designated existing provisions as 
subpar. (A), struck out "(2)(A)" before "The chief 
judge", moved sentence beginning "The chief judge of 
the court" to end of par. (1)(A), substituted "an individ- 
ual who is a senior judge of the court under this sub- 
paragraph" for "a senior judge of the court", and added 
subpar. (B). 

Subsec. (e)(2). Pub. L. 102-190, § 1061(b)(l)(A)(ii), (v), 
redesignated par. (2)(B) as (2) and incorporated former 
par. (2)(A) into par. (1)(A). 

Subsec. (e)(3), (4), (6). Pub. L. 102-190, § 1061(b)(1)(B), 
substituted "paragraph (1)" for "paragraph (2)" wher- 
ever appearing. 

Subsec. (f)(1)(C). Pub. L. 102-190, § 1061(b)(2)(A), added 
subpar. (C). 

Subsec. (f)(2) to (4). Pub. L. 102-190, § 1061(b)(2)(B), (C), 
added par. (2) and redesignated former pars. (2) and (3) 
as (3) and (4), respectively. 

1990— Subsec. (b)(1). Pub. L. 101-510, § 541(f)(1), sub- 
stituted "civilian life" for "civil life". 

Subsec. (b)(4). Pub. L. 101-510, § 541(f)(2), added par. 
(4). 

Effective Date of 1991 Amendment 

Section 1061(b)(1)(D) of Pub. L. 102-190 provided that: 
"The amendments made by this paragraph [amending 
this section and section 945 of this title] shall take ef- 
fect as of November 29, 1989." 

Effective Date for Repeal of Termination of Au- 
thority for Chief Justice of United States To 
Designate Article III Judges for Temporary 
Service on Court of Appeals for the Armed 
Forces 

Pub. L. 104-201, div. A, title X, § 1074(c)(2), Sept. 23, 
1996, 110 Stat. 2660, provided that: "The authority pro- 
vided under section 942(f) of title 10, United States 
Code, shall be effective as if section 1142 of the National 
Defense Authorization Act for Fiscal Year 1996 (Public 
Law 104-106; 110 Stat. 467) [repealing section 1301(i) of 
Pub. L. 101-189, set out below] had been enacted on Sep- 
tember 29, 1995." 

Transitional Provisions 

Section 1301(d)-(i) of Pub. L. 101-189, as amended by 
Pub. L. 104-106, div. A, title XI, §1142, Feb. 10, 1996, 110 
Stat. 467; Pub. L. 104-201, div. A, title X, § 1068(c), Sept. 
23, 1996, 110 Stat. 2655, provided that: 

"(d) Transition From Three- Judge Court to Five- 
Judge Court. — (1) Effective during the period before 
October 1, 1990— 

"(A) the number of members of the United States 
Court of Military Appeals [now United States Court 
of Appeals for the Armed Forces] shall (notwithstand- 
ing subsection (a) of section 942 of title 10, United 
States Code, as enacted by subsection (c)) be three; 
and 

"(B) the maximum number of members of the court 
who may be appointed from the same political party 
shall (notwithstanding subsection (b)(3) of section 
942) be two. 

"(2) In the application of paragraph (2) of section 
942(b) of title 10, United States Code (as enacted by sub- 
section (c)) to the judge who is first appointed to one 
of the two new positions of the court created as of Oc- 
tober 1, 1990, as designated by the President at the time 



of appointment, the anniversary referred to in subpara- 
graph (A) of that paragraph shall be treated as being 
the seventh anniversary and the number of years re- 
ferred to in subparagraph (B) of that paragraph shall be 
treated as being seven. 

"(e) Transition Rules Relating to Retirement of 
New Judges. — (1) Except as otherwise provided in para- 
graphs (2) and (3), a judge to whom subsection (d)(2) ap- 
plies shall be eligible for an annuity as provided in sec- 
tion 945 of title 10, United States Code, as enacted by 
subsection (c). 

"(2) The annuity of a judge referred to in paragraph 
(1) is computed under subsection (b) of such section 945 
only if the judge — 

"(A) completes the term of service for which he is 

first appointed; 

"(B) is reappointed as a judge of the United States 

Court of Military Appeals [now United States Court 

of Appeals for the Armed Forces] at any time after 

the completion of such term of service; 

"(C) is separated from civilian service in the Fed- 
eral Government after completing a total of 15 years 

as a judge of such court; and 
"(D) elects to receive an annuity under such section 

in accordance with subsection (a)(2) of such section. 

"(3) In the case of a judge referred to in paragraph (1) 
who is separated from civilian service after completing 
the term of service for which he is first appointed as a 
judge of the United States Court of Military Appeals 
[now United States Court of Appeals for the Armed 
Forces] and before completing a total of 15 years as a 
judge of such court, the annuity of such judge (if elect- 
ed in accordance with section 945(a)(2) of title 10, 
United States Code) shall be Vis of the amount com- 
puted under subsection (b) of such section times the 
number of years (including any fraction thereof) of 
such judge's service as a judge of the court. 

"(f) Applicability of Amended Retirement Provi- 
sions. — Except as otherwise provided in subsections (c) 
and (d), section 945 of title 10, United States Code, as 
enacted by subsection (c), applies with respect to 
judges of the United States Court of Military Appeals 
[now United States Court of Appeals for the Armed 
Forces] whose terms of service on such court end after 
September 28, 1988, and to the survivors of such judges. 

"(g) Terms of Current Judges. — Section 942(b) of 
title 10, United States Code, as enacted by subsection 
(c), shall not apply to the term of office of a judge of 
the United States Court of Military Appeals [now 
United States Court of Appeals for the Armed Forces] 
serving on such court on the date of the enactment of 
this Act [Nov. 29, 1989]. The term of office of such a 
judge shall expire on the later of (A) the date the term 
of such judge would have expired under section 867(a)(1) 
of title 10, United States Code, as in effect on the day 
before such date of enactment, or (B) September 30 of 
the year in which the term of such judge would have 
expired under such section 867(a)(1). 

"(h) Civil Service Status of Current Employees. — 
Section 943(c) of title 10, United States Code, as enacted 
by subsection (c), shall not be applied to change the 
civil service status of any attorney who is an employee 
of the United States Court of Military Appeals [now 
United States Court of Appeals for the Armed Forces] 
on the day before the date of the enactment of this Act 
[Nov. 29, 1989]." 

§ 943. Art. 143. Organization and employees 

(a) Chief Judge. — (1) The chief judge of the 
United States Court of Appeals for the Armed 
Forces shall be the judge of the court in regular 
active service who is senior in commission 
among the judges of the court who — 

(A) have served for one or more years as 
judges of the court; and 

(B) have not previously served as chief 
judge. 

(2) In any case in which there is no judge of 
the court in regular active service who has 
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served as a judge of the court for at least one 
year, the judge of the court in regular active 
service who is senior in commission and has not 
served previously as chief judge shall act as the 
chief judge. 

(3) Except as provided in paragraph (4), a judge 
of the court shall serve as the chief judge under 
paragraph (1) for a term of five years. If no other 
judge is eligible under paragraph (1) to serve as 
chief judge upon the expiration of that term, the 
chief judge shall continue to serve as chief judge 
until another judge becomes eligible under that 
paragraph to serve as chief judge. 

(4) (A) The term of a chief judge shall be termi- 
nated before the end of five years if— 

(i) the chief judge leaves regular active serv- 
ice as a judge of the court; or 

(ii) the chief judge notifies the other judges 
of the court in writing that such judge desires 
to be relieved of his duties as chief judge. 

(B) The effective date of a termination of the 
term under subparagraph (A) shall be the date 
on which the chief judge leaves regular active 
service or the date of the notification under sub- 
paragraph (A)(ii), as the case may be. 

(5) If a chief judge is temporarily unable to 
perform his duties as a chief judge, the duties 
shall be performed by the judge of the court in 
active service who is present, able and qualified 
to act, and is next in precedence. 

(b) Precedence of Judges— The chief judge of 
the court shall have precedence and preside at 
any session that he attends. The other judges 
shall have precedence and preside according to 
the seniority of their original commissions. 
Judges whose commissions bear the same date 
shall have precedence according to seniority in 
age. 

(c) Status of Certain Positions.— (1) Attor- 
ney positions of employment under the Court of 
Appeals for the Armed Forces are excepted from 
the competitive service. A position of employ- 
ment under the court that is provided primarily 
for the service of one judge of the court, reports 
directly to the judge, and is a position of a con- 
fidential character is excepted from the com- 
petitive service. Appointments to positions re- 
ferred to in the preceding sentences shall be 
made by the court, without the concurrence of 
any other officer or employee of the executive 
branch, in the same manner as appointments are 
made to other executive branch positions of a 
confidential or policy-determining character for 
which it is not practicable to examine or to hold 
a competitive examination. Such positions shall 
not be counted as positions of that character for 
purposes of any limitation on the number of po- 
sitions of that character provided in law. 

(2) In making appointments to the positions 
described in paragraph (1), preference shall be 
given, among equally qualified persons, to per- 
sons who are preference eligibles (as defined in 
section 2108(3) of title 5). 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1572; amended 
Pub. L. 102-484, div. A, title X, § 1061(a)(1), Oct. 
23, 1992, 106 Stat. 2503; Pub. L. 103-337, div. A, 
title IX, § 924(c)(1), Oct. 5, 1994, 108 Stat. 2831; 
Pub. L. 104-201, div. A, title X, § 1068(b), Sept. 23, 
1996, 110 Stat. 2655; Pub. L. 105-85, div. A, title X, 
§1073(a)(ll), Nov. 18, 1997, 111 Stat. 1900.) 



Amendments 

1997 — Subsec. (c). Pub. L. 105-85 made technical 
amendment to heading and substituted "under the 
court" for "under the Court" in second sentence and 
"positions referred to in the preceding sentences" for 
"such positions" in third sentence. 

1996— Subsec. (c). Pub. L. 104-201 substituted "Cer- 
tain" for "Attorney" in heading and inserted "A posi- 
tion of employment under the Court that is provided 
primarily for the service of one judge of the court, re- 
ports directly to the judge, and is a position of a con- 
fidential character is excepted from the competitive 
service." after first sentence in par. (1). 

1994— Subsecs. (a)(1), (c). Pub. L. 103-337 substituted 
"Court of Appeals for the Armed Forces" for "Court of 
Military Appeals". 

1992— Subsec. (a). Pub. L. 102-484 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "Chief Judge. — The President shall designate 
from time to time one of the judges of the United 
States Court of Military Appeals to be chief judge of 
the court." 

Transition Provision 

Section 1061(b) of Pub. L. 102-484 provided that: "For 
purposes of section 943(a) (article 943(a)) of title 10, 
United States Code, as amended by subsection (a) — 

"(1) the person serving as the chief judge of the 
United States Court of Military Appeals [now United 
States Court of Appeals for the Armed Forces] on the 
date of the enactment of this Act [Oct. 23, 1992] shall 
be deemed to have been designated as the chief judge 
under such section; and 

"(2) the five-year term provided in paragraph (3) of 
such section shall be deemed to have begun on the 
date on which such judge was originally designated as 
the chief judge under section 867(a) or 943 of title 10, 
United States Code, as the case may be, as that provi- 
sion of law was in effect on the date of the designa- 
tion." 

Inapplicability op Subsection (c) 

Subsec. (c) of this section not to be applied to change 
civil service status of any attorney who is an employee 
of United States Court of Military Appeals [now United 
States Court of Appeals for the Armed Forces] on Nov. 
28, 1989, see section 1301(h) of Pub. L. 101-189, set out as 
a Transitional Provisions note under section 942 of this 
title. 

§ 944. Art. 144. Procedure 

The United States Court of Appeals for the 
Armed Forces may prescribe its rules of proce- 
dure and may determine the number of judges 
required to constitute a quorum. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1572; amended 
Pub. L. 103-337, div. A, title IX, § 924(c)(1), Oct. 5, 
1994, 108 Stat. 2831.) 

Amendments 

1994— Pub. L. 103-337 substituted "Court of Appeals 
for the Armed Forces" for "Court of Military Appeals". 

§ 945. Art. 145. Annuities for judges and survivors 

(a) Retirement Annuities for Judges.— (1) A 
person who has completed a term of service for 
which he was appointed as a judge of the United 
States Court of Appeals for the Armed Forces is 
eligible for an annuity under this section upon 
separation from civilian service in the Federal 
Government. A person who continues service 
with the court as a senior judge under section 
942(e)(1)(B) of this title (article 142(e)(1)(B)) upon 
the expiration of the judge's term shall be con- 
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sidered to have been separated from civilian 
service in the Federal Government only upon 
the termination of that continuous service. 

(2) A person who is eligible for an annuity 
under this section shall be paid that annuity if, 
at the time he becomes eligible to receive that 
annuity, he elects to receive that annuity in 
lieu of any other annuity for which he may be 
eligible at the time of such election (whether an 
immediate or a deferred annuity) under sub- 
chapter III of chapter 83 or subchapter II of 
chapter 84 of title 5 or any other retirement sys- 
tem for civilian employees of the Federal Gov- 
ernment. Such an election may not be revoked. 

(3) (A) The Secretary of Defense shall notify 
the Director of the Office of Personnel Manage- 
ment whenever an election under paragraph (2) 
is made affecting any right or interest under 
subchapter III of chapter 83 or subchapter II of 
chapter 84 of title 5 based on service as a judge 
of the United States Court of Appeals for the 
Armed Forces. 

(B) Upon receiving any notification under sub- 
paragraph (A) in the case of a person making an 
election under paragraph (2), the Director shall 
determine the amount of the person's lump-sum 
credit under subchapter III of chapter 83 or sub- 
chapter II of chapter 84 of title 5, as applicable, 
and shall request the Secretary of the Treasury 
to transfer such amount from the Civil Service 
Retirement and Disability Fund to the Depart- 
ment of Defense Military Retirement Fund. The 
Secretary of the Treasury shall make any trans- 
fer so requested. 

(C) In determining the amount of a lump-sum 
credit under section 8331(8) of title 5 for purposes 
of this paragraph — 

(i) interest shall be computed using the rates 
under section 8334(e)(3) of such title; and 

(ii) the completion of 5 years of civilian serv- 
ice (or longer) shall not be a basis for exclud- 
ing interest. 

(b) Amount of Annuity.— The annuity payable 
under this section to a person who makes an 
election under subsection (a)(2) is 80 percent of 
the rate of pay for a judge in active service on 
the United States Court of Appeals for the 
Armed Forces as of the date on which the person 
is separated from civilian service. 

(c) Relation to Thrift Savings Plan.— Noth- 
ing in this section affects any right of any per- 
son to participate in the thrift savings plan 
under section 8351 of title 5 or subchapter III of 
chapter 84 of such title. 

(d) Survivor Annuities.— The Secretary of De- 
fense shall prescribe by regulation a program to 
provide annuities for survivors and former 
spouses of persons receiving annuities under this 
section by reason of elections made by such per- 
sons under subsection (a)(2). That program shall, 
to the maximum extent practicable, provide 
benefits and establish terms and conditions that 
are similar to those provided under survivor and 
former spouse annuity programs under other re- 
tirement systems for civilian employees of the 
Federal Government. The program may include 
provisions for the reduction in the annuity paid 
the person as a condition for the survivor annu- 
ity. An election by a judge (including a senior 
judge) or former judge to receive an annuity 
under this section terminates any right or inter- 



est which any other individual may have to a 
survivor annuity under any other retirement 
system for civilian employees of the Federal 
Government based on the service of that judge 
or former judge as a civilian officer or employee 
of the Federal Government (except with respect 
to an election under subsection (g)(1)(B)). 

(e) Cost-of-Living Increases.— The Secretary 
of Defense shall periodically increase annuities 
and survivor annuities paid under this section in 
order to take account of changes in the cost of 
living. The Secretary shall prescribe by regula- 
tion procedures for increases in annuities under 
this section. Such system shall, to the maxi- 
mum extent appropriate, provide cost-of-living 
adjustments that are similar to those that are 
provided under other retirement systems for ci- 
vilian employees of the Federal Government. 

(f) Dual Compensation. — A person who is re- 
ceiving an annuity under this section by reason 
of service as a judge of the court and who is ap- 
pointed to a position in the Federal Government 
shall, during the period of such person's service 
in such position, be entitled to receive only the 
annuity under this section or the pay for that 
position, whichever is higher. 

(g) Election of Judicial Retirement Bene- 
fits. — (1) A person who is receiving an annuity 
under this section by reason of service as a 
judge of the court and who later is appointed as 
a justice or judge of the United States to hold 
office during good behavior and who retires from 
that office, or from regular active service in 
that office, shall be paid either (A) the annuity 
under this section, or (B) the annuity or salary 
to which he is entitled by reason of his service 
as such a justice or judge of the United States, 
as determined by an election by that person at 
the time of his retirement from the office, or 
from regular active service in the office, of jus- 
tice or judge of the United States. Such an elec- 
tion may not be revoked. 

(2) An election by a person to be paid an annu- 
ity or salary pursuant to paragraph (1)(B) termi- 
nates (A) any election previously made by such 
person to provide a survivor annuity pursuant to 
subsection (d), and (B) any right of any other in- 
dividual to receive a survivor annuity pursuant 
to subsection (d) on the basis of the service of 
that person. 

(h) Source of Payment of Annuities.— Annu- 
ities and survivor annuities paid under this sec- 
tion shall be paid out of the Department of De- 
fense Military Retirement Fund. 

(i) Eligibility to Elect Between Retirement 
Systems. — (1) This subsection applies with re- 
spect to any person who — 

(A) prior to being appointed as a judge of the 
United States Court of Appeals for the Armed 
Forces, performed civilian service of a type 
making such person subject to the Civil Serv- 
ice Retirement System; and 

(B) would be eligible to make an election 
under section 301(a)(2) of the Federal Employ- 
ees' Retirement System Act of 1986, by virtue 
of being appointed as such a judge, but for the 
fact that such person has not had a break in 
service of sufficient duration to be considered 
someone who is being reemployed by the Fed- 
eral Government. 

(2) Any person with respect to whom this sub- 
section applies shall be eligible to make an elec- 
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tion under section 301(a)(2) of the Federal Em- 
ployees' Retirement System Act of 1986 to the 
same extent and in the same manner (including 
subject to the condition set forth in section 
301(d) of such Act) as if such person's appoint- 
ment constituted reemployment with the Fed- 
eral Government. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1572; amended 
Pub. L. 102-190, div. A, title X, § 1061(b)(1)(C), 
Dec. 5, 1991, 105 Stat. 1474; Pub. L. 102-484, div. A, 
title X, §§1052(11), 1062(a)(1), Oct. 23, 1992, 106 
Stat. 2499, 2504; Pub. L. 103-337, div. A, title IX, 
§ 924(c)(1), Oct. 5, 1994, 108 Stat. 2831.) 

References in Text 

Section 301(a)(2) and (d) of the Federal Employees' 
Retirement System Act of 1986, referred to in subsec. 
(i), is section 301(a)(2) and (d) of Pub. L. 99-335, which 
is set out in a note under section 8331 of Title 5, Gov- 
ernment Organization and Employees. 

Amendments 

1994— Subsecs. (a)(1), (3)(A), (b), (i)(l)(A). Pub. L. 
103-337 substituted "Court of Appeals for the Armed 
Forces" for "Court of Military Appeals". 

1992— Subsec. (a)(1). Pub. L. 102-484, §1052(11), sub- 
stituted "section 942(e)(1)(B) of this title (article 
142(e)(1)(B))" for "section 943(e)(1)(B) of this title (art. 
143(e)(1)(B))". 

Subsec. (i). Pub. L. 102-484, § 1062(a)(1), added subsec. 
(i). 

1991— Subsec. (a)(1). Pub. L. 102-190 inserted at end "A 
person who continues service with the court as a senior 
judge under section 943(e)(1)(B) of this title (art. 
143(e)(1)(B)) upon the expiration of the judge's term 
shall be considered to have been separated from civil- 
ian service in the Federal Government only upon the 
termination of that continuous service." 

Effective Date of 1992 Amendment 

Section 1062(a)(2) of Pub. L. 102-484 provided that: 
"The amendment made by paragraph (1) [amending this 
section] shall apply with respect to any appointment 
which takes effect on or after the date of the enact- 
ment of this Act [Oct. 23, 1992]." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Nov. 29, 1989, 
see section 1061(b)(1)(D) of Pub. L. 102-190, set out as a 
note under section 942 of this title. 

Effective Date 

Except as otherwise provided, section applicable with 
respect to judges of United States Court of Military Ap- 
peals [now United States Court of Appeals for the 
Armed Forces] whose terms of service on such court 
end after Sept. 28, 1988, and to survivors of such judges, 
see section 1301(f) of Pub. L. 101-189, set out as a Transi- 
tional Provisions note under section 942 of this title. 

Additional Elections 

Section 1062(b) of Pub. L. 102-484 provided that: 

"(1) Any individual who is a judge in active service on 
the United States Court of Military Appeals [now 
United States Court of Appeals for the Armed Forces] 
shall be eligible to make an election under section 
301(a)(2) of the Federal Employees' Retirement System 
Act of 1986 [Pub. L. 99-335, 5 U.S.C. 8331 note] if— 

"(A) such individual is such a judge on the date of 

the enactment of this Act [Oct. 23, 1992]; and 

"(B) as of the date of the election, such individual 

is — 

"(i) subject to the Civil Service Retirement Sys- 
tem; or 

"(ii) covered by Social Security but not subject to 
the Federal Employees' Retirement System. 



"(2) An election under this subsection — 
"(A) shall not be effective unless it is — 

"(i) made within 30 days after the date of the en- 
actment of this Act; and 

"(ii) in compliance with the condition set forth in 
section 301(d) of the Federal Employees' Retire- 
ment System Act of 1986 [Pub. L. 99-335, 5 U.S.C. 
8331 note]; and 
"(B) may not be revoked. 
"(3) For the purpose of this subsection, a judge of the 
United States Court of Military Appeals [now United 
States Court of Appeals for the Armed Forces] shall be 
considered to be 'covered by Social Security' if such 
judge's service is employment for the purposes of title 
II of the Social Security Act [42 U.S.C. 401 et seq.] and 
chapter 21 of the Internal Revenue Code of 1986 [26 
U.S.C. 3101 et seq.]." 

§ 946. Art. 146. Code committee 

(a) Annual Survey. — A committee shall meet 
at least annually and shall make an annual 
comprehensive survey of the operation of this 
chapter. 

(b) Composition of Committee. — The commit- 
tee shall consist of — 

(1) the judges of the United States Court of 
Appeals for the Armed Forces; 

(2) the Judge Advocates General of the 
Army, Navy, and Air Force, the Chief Counsel 
of the Coast Guard, and the Staff Judge Advo- 
cate to the Commandant of the Marine Corps; 
and 

(3) two members of the public appointed by 
the Secretary of Defense. 

(c) Reports. — (1) After each such survey, the 
committee shall submit a report — 

(A) to the Committee on Armed Services of 
the Senate and the Committee on Armed Serv- 
ices of the House of Representatives; and 

(B) to the Secretary of Defense, the Sec- 
retaries of the military departments, and the 
Secretary of Homeland Security. 

(2) Each report under paragraph (1) shall in- 
clude the following: 

(A) Information on the number and status of 
pending cases. 

(B) Any recommendation of the committee 
relating to — 

(i) uniformity of policies as to sentences; 

(ii) amendments to this chapter; and 

(iii) any other matter the committee con- 
siders appropriate. 

(d) Qualifications and Terms of Appointed 
Members. — Each member of the committee ap- 
pointed by the Secretary of Defense under sub- 
section (b)(3) shall be a recognized authority in 
military justice or criminal law. Each such 
member shall be appointed for a term of three 
years. 

(e) Applicability of Federal Advisory Com- 
mittee Act. — The Federal Advisory Committee 
Act (5 U.S.C. App. I) shall not apply to the com- 
mittee. 

(Added Pub. L. 101-189, div. A, title XIII, 
§ 1301(c), Nov. 29, 1989, 103 Stat. 1574; amended 
Pub. L. 103-337, div. A, title IX, § 924(c)(1), Oct. 5, 
1994, 108 Stat. 2831; Pub. L. 104-106, div. A, title 
XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 
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References in Text 

The Federal Advisory Committee Act, referred to in 
subsec. (e), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770, as 
amended, which is set out in the Appendix to Title 5, 
Government Organization and Employees. 

Amendments 

2002— Subsec. (c)(1)(B). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (c)(1)(A). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (c)(1)(A). Pub. L. 104-106 substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

1994— Subsec. (b)(1). Pub. L. 103-337 substituted 
"Court of Appeals for the Armed Forces" for "Court of 
Military Appeals". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

CHAPTER 47A— MILITARY COMMISSIONS 



Subchapter Sec. 

I. General Provisions 948a. 

II. Composition of Military Commissions .. 948h. 

III. Pre-Trial Procedure 948q. 

IV. Trial Procedure 949a. 

V. Classified Information Procedures 949p-l. 

VI. Sentences 949s. 

VII. Post-Trial Procedures and Review of 

Military Commissions 1 

950a. 

VIII. Punitive Matters 950p. 



Codification 

This chapter was originally added by Pub. L. 109-366, 
§ 3(a)(1), Oct. 17, 2006, 120 Stat. 2600, and amended by 
Pub. L. 110-181, Jan. 28, 2008, 122 Stat. 3. This chapter 
is shown here, however, as having been added by Pub. 
L. 111-84, div. A, title XVIII, §1802, Oct. 28, 2009, 123 
Stat. 2574, without reference to those intervening 
amendments because of the general amendment of this 
chapter by Pub. L. 111-84. 

SUBCHAPTER I— GENERAL PROVISIONS 

Sec. 

948a. Definitions. 

948b. Military commissions generally. 

948c. Persons subject to military commissions. 

948d. Jurisdiction of military commissions. 

§ 948a. Definitions 

In this chapter: 

(1) Alien. — The term "alien" means an indi- 
vidual who is not a citizen of the United 
States. 

(2) Classified information. — The term 
"classified information" means the following: 

(A) Any information or material that has 
been determined by the United States Gov- 
ernment pursuant to statute, Executive 
order, or regulation to require protection 
against unauthorized disclosure for reasons 
of national security. 

(B) Any restricted data, as that term is de- 
fined in section 11 y. of the Atomic Energy 
Act of 1954 (42 U.S.C. 2014(y)). 



1 &o in original. Does not conform to subchapter heading. 



(3) Coalition partner. — The term "coalition 
partner", with respect to hostilities engaged 
in by the United States, means any State or 
armed force directly engaged along with the 
United States in such hostilities or providing 
direct operational support to the United 
States in connection with such hostilities. 

(4) Geneva convention relative to the 
treatment of prisoners of war. — The term 
"Geneva Convention Relative to the Treat- 
ment of Prisoners of War" means the Conven- 
tion Relative to the Treatment of Prisoners of 
War, done at Geneva August 12, 1949 (6 UST 
3316). 

(5) Geneva conventions. — The term "Geneva 
Conventions" means the international conven- 
tions signed at Geneva on August 12, 1949. 

(6) Privileged belligerent. — The term 
"privileged belligerent" means an individual 
belonging to one of the eight categories enu- 
merated in Article 4 of the Geneva Convention 
Relative to the Treatment of Prisoners of War. 

(7) Unprivileged enemy belligerent. — The 
term "unprivileged enemy belligerent" means 
an individual (other than a privileged bellig- 
erent) who — 

(A) has engaged in hostilities against the 
United States or its coalition partners; 

(B) has purposefully and materially sup- 
ported hostilities against the United States 
or its coalition partners; or 

(C) was a part of al Qaeda at the time of 
the alleged offense under this chapter. 

(8) National security. — The term "national 
security" means the national defense and for- 
eign relations of the United States. 

(9) Hostilities.— The term "hostilities" 
means any conflict subject to the laws of war. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2574.) 

Prior Provisions 

A prior section 948a, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2601, related to definitions, prior 
to the general amendment of this chapter by Pub. L. 
111-84. 

Short Title of 2009 Amendment 

Pub. L. 111-84, div. A, title XVIII, §1801, Oct. 28, 2009, 
123 Stat. 2574, provided that: "This title [enacting this 
chapter, amending sections 802 and 839 of this title, en- 
acting provisions set out as notes under this section, 
and amending provisions set out as a note under sec- 
tion 801 of this title] may be cited as the 'Military 
Commissions Act of 2009'." 

Short Title of 2006 Amendment 

Pub. L. 109-366, §l(a), Oct. 17, 2006, 120 Stat. 2600, pro- 
vided that: "This Act [see Tables for classification] 
may be cited as the 'Military Commissions Act of 
2006'." 

Proceedings Under Prior Statute 

Pub. L. 111-84, div. A, title XVIII, §1804, Oct. 28, 2009, 
123 Stat. 2612, provided that: 

"(a) Prior Convictions. — The amendment made by 
section 1802 [generally amending this chapter] shall 
have no effect on the validity of any conviction pursu- 
ant to chapter 47A of title 10, United States Code (as 
such chapter was in effect on the day before the date of 
the enactment of this Act [Oct. 28, 2009]). 

"(b) Composition of Military Commissions. — Not- 
withstanding the amendment made by section 1802 — 
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"(1) any commission convened pursuant to chapter 
47A of title 10, United States Code (as such chapter 
was in effect on the day before the date of the enact- 
ment of this Act), shall be deemed to have been con- 
vened pursuant to chapter 47A of title 10, United 
States Code (as amended by section 1802); 

"(2) any member of the Armed Forces detailed to 
serve on a commission pursuant to chapter 47A of 
title 10, United States Code (as in effect on the day 
before the date of the enactment of this Act), shall be 
deemed to have been detailed pursuant to chapter 47A 
of title 10, United States Code (as so amended); 

"(3) any military judge detailed to a commission 
pursuant to chapter 47A of title 10, United States 
Code (as in effect on the day before the date of the en- 
actment of this Act), shall be deemed to have been 
detailed pursuant to chapter 47A of title 10, United 
States Code (as so amended); 

"(4) any trial counsel or defense counsel detailed 
for a commission pursuant to chapter 47A of title 10, 
United States Code (as in effect on the day before the 
date of the enactment of this Act), shall be deemed to 
have been detailed pursuant to chapter 47A of title 10, 
United States Code (as so amended); 

"(5) any court reporters detailed to or employed by 
a commission pursuant to chapter 47A of title 10, 
United States Code (as in effect on the day before the 
date of the enactment of this Act), shall be deemed to 
have been detailed or employed pursuant to chapter 
47A of title 10, United States Code (as so amended); 
and 

"(6) any appellate military judge or other duly ap- 
pointed appellate judge on the Court of Military 
Commission Review pursuant to chapter 47A of title 
10, United States Code (as in effect on the day before 
the date of the enactment of this Act), shall be 
deemed to have been detailed or appointed to the 
United States Court of Military Commission Review 
pursuant to chapter 47A of title 10, United States 
Code (as so amended). 

"(c) Charges and Specifications. — Notwithstanding 
the amendment made by section 1802 — 

"(1) any charges or specifications sworn or referred 
pursuant to chapter 47A of title 10, United States 
Code (as such chapter was in effect on the day before 
the date of the enactment of this Act), shall be 
deemed to have been sworn or referred pursuant to 
chapter 47A of title 10, United States Code (as amend- 
ed by section 1802); and 

"(2) any charges or specifications described in para- 
graph (1) may be amended, without prejudice, as 
needed to properly allege jurisdiction under chapter 
47A of title 10, United States Code (as so amended), 
and crimes triable under such chapter. 
"(d) Procedures and Requirements. — 

"(1) In general. — Except as provided in subsections 
(a) through (c) and subject to paragraph (2), any com- 
mission convened pursuant to chapter 47A of title 10, 
United States Code (as such chapter was in effect on 
the day before the date of the enactment of this Act), 
shall be conducted after the date of the enactment of 
this Act in accordance with the procedures and re- 
quirements of chapter 47A of title 10, United States 
Code (as amended by section 1802). 

"(2) Temporary continuation op prior procedures 
and requirements. — Any military commission de- 
scribed in paragraph (1) may be conducted in accord- 
ance with any procedures and requirements of chap- 
ter 47A of title 10, United States Code (as in effect on 
the day before the date of the enactment of this Act), 
that are not inconsistent with the provisions of chap- 
ter 47A of title 10, United States Code, (as so amend- 
ed), until the earlier of — 

"(A) the date of the submittal to Congress under 
section 1805 of the revised rules for military com- 
missions under chapter 47A of title 10, United 
States Code (as so amended); or 

"(B) the date that is 90 days after the date of the 
enactment of this Act." 



Submittal to Congress op Revised Rules for 
Military Commissions 

Pub. L. 111-84, div. A, title XVIII, §1805, Oct. 28, 2009, 
123 Stat. 2614, provided that: 

"(a) Deadline for Submittal. — Not later than 90 
days after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and the 
House of Representatives the revised rules for military 
commissions prescribed by the Secretary for purposes 
of chapter 47A of title 10, United States Code (as 
amended by section 1802). 

"(b) Treatment of Revised Rules Under Require- 
ment for Notice and Wait Regarding Modification of 
Rules. — The revised rules submitted to Congress under 
subsection (a) shall not be treated as a modification of 
the rules in effect for military commissions for pur- 
poses of section 949a(d) of title 10, United States Code 
(as so amended)." 

Annual Reports to Congress on Trials by 
Military Commission 

Pub. L. 111-84, div. A, title XVIII, §1806, Oct. 28, 2009, 
123 Stat. 2614, provided that: 

"(a) Annual Reports Required. — Not later than Jan- 
uary 31 of each year, the Secretary of Defense shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives a report on 
any trials conducted by military commissions under 
chapter 47A of title 10, United States Code (as amended 
by section 1802), during the preceding year. 

"(b) Form. — Each report under this section shall be 
submitted in unclassified form, but may include a clas- 
sified annex." 

Construction of Presidential Authority To 
Establish Military Commissions 

Pub. L. 109-366, §2, Oct. 17, 2006, 120 Stat. 2600, pro- 
vided that: "The authority to establish military com- 
missions under chapter 47A of title 10, United States 
Code, as added by section 3(a), may not be construed to 
alter or limit the authority of the President under the 
Constitution of the United States and laws of the 
United States to establish military commissions for 
areas declared to be under martial law or in occupied 
territories should circumstances so require." 

§ 948b. Military commissions generally 

(a) Purpose. — This chapter establishes proce- 
dures governing the use of military commissions 
to try alien unprivileged enemy belligerents for 
violations of the law of war and other offenses 
triable by military commission. 

(b) Authority for Military Commissions 
Under This Chapter.— The President is author- 
ized to establish military commissions under 
this chapter for offenses triable by military 
commission as provided in this chapter. 

(c) Construction of Provisions.— The proce- 
dures for military commissions set forth in this 
chapter are based upon the procedures for trial 
by general courts-martial under chapter 47 of 
this title (the Uniform Code of Military Justice). 
Chapter 47 of this title does not, by its terms, 
apply to trial by military commission except as 
specifically provided therein or in this chapter, 
and many of the provisions of chapter 47 of this 
title are by their terms inapplicable to military 
commissions. The judicial construction and ap- 
plication of chapter 47 of this title, while in- 
structive, is therefore not of its own force bind- 
ing on military commissions established under 
this chapter. 

(d) Inapplicability of Certain Provisions.— 
(1) The following provisions of this title shall 
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not apply to trial by military commission under 
this chapter: 

(A) Section 810 (article 10 of the Uniform 
Code of Military Justice), relating to speedy 
trial, including any rule of courts-martial re- 
lating to speedy trial. 

(B) Sections 831(a), (b), and (d) (articles 31(a), 
(b), and (d) of the Uniform Code of Military 
Justice), relating to compulsory self-incrimi- 
nation. 

(C) Section 832 (article 32 of the Uniform 
Code of Military Justice), relating to pretrial 
investigation. 

(2) Other provisions of chapter 47 of this title 
shall apply to trial by military commission 
under this chapter only to the extent provided 
by the terms of such provisions or by this chap- 
ter. 

(e) Geneva Conventions Not Establishing 
Private Right of Action. — No alien 
unprivileged enemy belligerent subject to trial 
by military commission under this chapter may 
invoke the Geneva Conventions as a basis for a 
private right of action. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2575.) 

Prior Provisions 

A prior section 948b, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2602, related to military commis- 
sions generally, prior to the general amendment of this 
chapter by Pub. L. 111-84. 

Ex. Ord. No. 13425. Trial op Alien Unlawful Enemy 
Combatants by Military Commission 

Ex. Ord. No. 13425, Feb. 14, 2007, 72 F.R. 7737, provided: 
By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, Including the Military Commissions Act of 
2006 (Public Law 109-366), the Authorization for Use of 
Military Force (Public Law 107-40), and section 948b(b) 
of title 10, United States Code, It Is hereby ordered as 
follows: 

Section 1. Establishment of Military Commissions. 
There are hereby established military commissions to 
try alien unlawful enemy combatants for offenses tri- 
able by military commission as provided in chapter 47A 
of title 10. 

Sec. 2. Definitions. As used In this order: 

(a) "unlawful enemy combatant" has the meaning 
provided for that term In section 948a(l) of title 10; and 

(b) "alien" means a person who Is not a citizen of the 
United States. 

Sec. 3. Supersealure. This order supersedes any provi- 
sion of the President's Military Order of November 13, 
2001 (66 Fed. Reg. 57,833), that relates to trial by mili- 
tary commission, specifically including: 

(a) section 4 of the Military Order; and 

(b) any requirement In section 2 of the Military 
Order, as It relates to trial by military commission, for 
a determination of: 

(1) reason to believe specified matters; or 

(il) the interest of the United States. 

Sec. 4. General Provisions, (a) This order shall be im- 
plemented In accordance with applicable law and sub- 
ject to the availability of appropriations. 

(b) The heads of executive departments and agencies 
shall provide such Information and assistance to the 
Secretary of Defense as may be necessary to implement 
this order and chapter 47A of title 10. 

(c) This order Is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce- 
able at law or in equity by any party against the 
United States, its departments, agencies, entitles, offi- 
cers, employees, or agents, or any other person. 

George W. Bush. 



§ 948c. Persons subject to military commissions 

Any alien unprivileged enemy belligerent is 
subject to trial by military commission as set 
forth in this chapter. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2576.) 

Prior Provisions 

A prior section 948c, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2602, related to persons subject to 
military commissions, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

§ 948d. Jurisdiction of military commissions 

A military commission under this chapter 
shall have jurisdiction to try persons subject to 
this chapter for any offense made punishable by 
this chapter, sections 904 and 906 of this title 
(articles 104 and 106 of the Uniform Code of Mili- 
tary Justice), or the law of war, whether such 
offense was committed before, on, or after Sep- 
tember 11, 2001, and may, under such limitations 
as the President may prescribe, adjudge any 
punishment not forbidden by this chapter, in- 
cluding the penalty of death when specifically 
authorized under this chapter. A military com- 
mission is a competent tribunal to make a find- 
ing sufficient for jurisdiction. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2576.) 

Prior Provisions 

A prior section 948d, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2603, related to jurisdiction of 
military commissions, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

A prior section 948e, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2603, which required the Sec- 
retary of Defense to submit an annual report to con- 
gressional committees, was omitted in the general 
amendment of this chapter by Pub. L. 111-84. See sec- 
tion 1806 of Pub. L. 111-84, set out as a note under sec- 
tion 948a of this title. 

SUBCHAPTER II— COMPOSITION OF 
MILITARY COMMISSIONS 

Sec. 

948h. Who may convene military commissions. 
948i. Who may serve on military commissions. 
948j . Military judge of a military commission. 
948k. Detail of trial counsel and defense counsel. 
948L Detail or employment of reporters and inter- 
preters. 

948m. Number of members; excuse of members; ab- 
sent and additional members. 

§ 948h. Who may convene military commissions 

Military commissions under this chapter may 
be convened by the Secretary of Defense or by 
any officer or official of the United States des- 
ignated by the Secretary for that purpose. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2576.) 

Prior Provisions 

A prior section 948h, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2603, related to who may convene 
military commissions, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

§ 948i. Who may serve on military commissions 

(a) In General. — Any commissioned officer of 
the armed forces on active duty is eligible to 
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serve on a military commission under this chap- 
ter, including commissioned officers of the re- 
serve components of the armed forces on active 
duty, commissioned officers of the National 
Guard on active duty in Federal service, or re- 
tired commissioned officers recalled to active 
duty. 

(b) Detail of Members. — When convening a 
military commission under this chapter, the 
convening authority shall detail as members 
thereof such members of the armed forces eligi- 
ble under subsection (a) who, in the opinion of 
the convening authority, are best qualified for 
the duty by reason of age, education, training, 
experience, length of service, and judicial tem- 
perament. No member of an armed force is eligi- 
ble to serve as a member of a military commis- 
sion when such member is the accuser or a wit- 
ness for the prosecution or has acted as an in- 
vestigator or counsel in the same case. 

(c) Excuse of Members. — Before a military 
commission under this chapter is assembled for 
the trial of a case, the convening authority may 
excuse a member from participating in the case. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2576.) 

Prior Provisions 

A prior section 948i, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2603, related to who may serve on 
military commissions, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

§ 948j. Military judge of a military commission 

(a) Detail of Military Judge. — A military 
judge shall be detailed to each military commis- 
sion under this chapter. The Secretary of De- 
fense shall prescribe regulations providing for 
the manner in which military judges are so de- 
tailed to military commissions. The military 
judge shall preside over each military commis- 
sion to which such military judge has been de- 
tailed. 

(b) Eligibility.— A military judge shall be a 
commissioned officer of the armed forces who is 
a member of the bar of a Federal court, or a 
member of the bar of the highest court of a 
State, and who is certified to be qualified for 
duty under section 826 of this title (article 26 of 
the Uniform Code of Military Justice) as a mili- 
tary judge of general courts-martial by the 
Judge Advocate General of the armed force of 
which such military judge is a member. 

(c) Ineligibility of Certain Individuals.— No 
person is eligible to act as military judge in a 
case of a military commission under this chap- 
ter if such person is the accuser or a witness or 
has acted as investigator or a counsel in the 
same case. 

(d) Consultation With Members; Ineligibil- 
ity to VOTE. — A military judge detailed to a 
military commission under this chapter may 
not consult with the members except in the 
presence of the accused (except as otherwise pro- 
vided in section 949d of this title), trial counsel, 
and defense counsel, nor may such military 
judge vote with the members. 

(e) Other Duties. — A commissioned officer 
who is certified to be qualified for duty as a 
military judge of a military commission under 
this chapter may perform such other duties as 



are assigned to such officer by or with the ap- 
proval of the Judge Advocate General of the 
armed force of which such officer is a member or 
the designee of such Judge Advocate General. 

(f) Prohibition on Evaluation of Fitness by 
Convening Authority. — The convening author- 
ity of a military commission under this chapter 
may not prepare or review any report concern- 
ing the effectiveness, fitness, or efficiency of a 
military judge detailed to the military commis- 
sion which relates to such judge's performance 
of duty as a military judge on the military com- 
mission. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2577.) 

Prior Provisions 

A prior section 948j, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2604, related to military judges of 
military commissions, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

§948k. Detail of trial counsel and defense coun- 
sel 

(a) Detail of Counsel Generally.— (1) Trial 
counsel and military defense counsel shall be de- 
tailed for each military commission under this 
chapter. 

(2) Assistant trial counsel and assistant and 
associate defense counsel may be detailed for a 
military commission under this chapter. 

(3) Military defense counsel for a military 
commission under this chapter shall be detailed 
as soon as practicable. 

(4) The Secretary of Defense shall prescribe 
regulations providing for the manner in which 
trial counsel and military defense counsel are 
detailed for military commissions under this 
chapter and for the persons who are authorized 
to detail such counsel for such military commis- 
sions. 

(b) Trial Counsel.— Subject to subsection (e), 
a trial counsel detailed for a military commis- 
sion under this chapter shall be — 

(1) a judge advocate (as that term is defined 
in section 801 of this title (article 1 of the Uni- 
form Code of Military Justice)) who is — 

(A) a graduate of an accredited law school 
or a member of the bar of a Federal court or 
of the highest court of a State; and 

(B) certified as competent to perform du- 
ties as trial counsel before general courts- 
martial by the Judge Advocate General of 
the armed force of which such judge advo- 
cate is a member; or 

(2) a civilian who is — 

(A) a member of the bar of a Federal court 
or of the highest court of a State; and 

(B) otherwise qualified to practice before 
the military commission pursuant to regula- 
tions prescribed by the Secretary of Defense. 

(c) Defense Counsel.— (1) Subject to sub- 
section (e), a military defense counsel detailed 
for a military commission under this chapter 
shall be a judge advocate (as so defined) who is — 

(A) a graduate of an accredited law school or 
a member of the bar of a Federal court or of 
the highest court of a State; and 

(B) certified as competent to perform duties 
as defense counsel before general courts-mar- 
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tial by the Judge Advocate General of the 
armed force of which such judge advocate is a 
member. 

(2) The Secretary of Defense shall prescribe 
regulations for the appointment and perform- 
ance of defense counsel in capital cases under 
this chapter. 

(d) Chief Prosecutor; Chief Defense Coun- 
sel. — (1) The Chief Prosecutor in a military 
commission under this chapter shall meet the 
requirements set forth in subsection (b)(1). 

(2) The Chief Defense Counsel in a military 
commission under this chapter shall meet the 
requirements set forth in subsection (c)(1). 

(e) Ineligibility of Certain Individuals. — No 
person who has acted as an investigator, mili- 
tary judge, or member of a military commission 
under this chapter in any case may act later as 
trial counsel or military defense counsel in the 
same case. No person who has acted for the pros- 
ecution before a military commission under this 
chapter may act later in the same case for the 
defense, nor may any person who has acted for 
the defense before a military commission under 
this chapter act later in the same case for the 
prosecution. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2577.) 

Prior Provisions 

A prior section 948k, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2604, related to detail of trial 
counsel and defense counsel, prior to the general 
amendment of this chapter by Pub. L. 111-84. 

§ 948Z. Detail or employment of reporters and in- 
terpreters 

(a) Court Reporters. — Under such regulations 
as the Secretary of Defense may prescribe, the 
convening authority of a military commission 
under this chapter shall detail to or employ for 
the military commission qualified court report- 
ers, who shall prepare a verbatim record of the 
proceedings of and testimony taken before the 
military commission. 

(b) Interpreters. — Under such regulations as 
the Secretary of Defense may prescribe, the con- 
vening authority of a military commission 
under this chapter may detail to or employ for 
the military commission interpreters who shall 
interpret for the military commission, and, as 
necessary, for trial counsel and defense counsel 
for the military commission, and for the ac- 
cused. 

(c) Transcript; Record. — The transcript of a 
military commission under this chapter shall be 
under the control of the convening authority of 
the military commission, who shall also be re- 
sponsible for preparing the record of the pro- 
ceedings of the military commission. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2578.) 

Prior Provisions 

A prior section 948Z, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2605, related to detail or employ- 
ment of reporters and interpreters, prior to the general 
amendment of this chapter by Pub. L. 111-84. 



§ 948m. Number of members; excuse of members; 
absent and additional members 

(a) Number of Members. — (1) Except as pro- 
vided in paragraph (2), a military commission 
under this chapter shall have at least five mem- 
bers. 

(2) In a case in which the accused before a 
military commission under this chapter may be 
sentenced to a penalty of death, the military 
commission shall have the number of members 
prescribed by section 949m(c) of this title. 

(b) Excuse of Members. — No member of a 
military commission under this chapter may be 
absent or excused after the military commission 
has been assembled for the trial of a case unless 
excused — 

(1) as a result of challenge; 

(2) by the military judge for physical disabil- 
ity or other good cause; or 

(3) by order of the convening authority for 
good cause. 

(c) Absent and Additional Members. — When- 
ever a military commission under this chapter 
is reduced below the number of members re- 
quired by subsection (a), the trial may not pro- 
ceed unless the convening authority details new 
members sufficient to provide not less than such 
number. The trial may proceed with the new 
members present after the recorded evidence 
previously introduced before the members has 
been read to the military commission in the 
presence of the military judge, the accused (ex- 
cept as provided in section 949d of this title), 
and counsel for both sides. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2579.) 

Prior Provisions 

A prior section 948m, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2606, related to number of mem- 
bers, excuse of members, and absent and additional 
members of a military commission, prior to the general 
amendment of this chapter by Pub. L. 111-84. 

SUBCHAPTER III — PRE-TRIAL PROCEDURE 

Sec. 

948q. Charges and specifications. 

948r. Exclusion of statements obtained by torture 
or cruel, inhuman, or degrading treatment; 
prohibition of self-incrimination; admission 
of other statements of the accused. 

948s. Service of charges. 

§ 948q. Charges and specifications 

(a) Charges and Specifications. — Charges and 
specifications against an accused in a military 
commission under this chapter shall be signed 
by a person subject to chapter 47 of this title 
under oath before a commissioned officer of the 
armed forces authorized to administer oaths and 
shall state — 

(1) that the signer has personal knowledge 
of, or reason to believe, the matters set forth 
therein; and 

(2) that such matters are true in fact to the 
best of the signer's knowledge and belief. 

(b) Notice to Accused.— Upon the swearing of 
the charges and specifications in accordance 
with subsection (a), the accused shall be in- 
formed of the charges and specifications against 
the accused as soon as practicable. 
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(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2579.) 

Prior Provisions 

A prior section 948q, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2606, related to charges and speci- 
fications, prior to the general amendment of this chap- 
ter by Pub. L. 111-84. 

§948r. Exclusion of statements obtained by tor- 
ture or cruel, inhuman, or degrading treat- 
ment; prohibition of self-incrimination; ad- 
mission of other statements of the accused 

(a) Exclusion of Statements Obtain by Tor- 
ture or Cruel, Inhuman, or Degrading Treat- 
ment. — No statement obtained by the use of tor- 
ture or by cruel, inhuman, or degrading treat- 
ment (as defined by section 1003 of the Detainee 
Treatment Act of 2005 (42 U.S.C. 2000dd)), wheth- 
er or not under color of law, shall be admissible 
in a military commission under this chapter, ex- 
cept against a person accused of torture or such 
treatment as evidence that the statement was 
made. 

(b) Self-incrimination Prohibited. — No per- 
son shall be required to testify against himself 
or herself at a proceeding of a military commis- 
sion under this chapter. 

(c) Other Statements of the Accused. — A 
statement of the accused may be admitted in 
evidence in a military commission under this 
chapter only if the military judge finds — 

(1) that the totality of the circumstances 
renders the statement reliable and possessing 
sufficient probative value; and 

(2) that— 

(A) the statement was made incident to 
lawful conduct during military operations at 
the point of capture or during closely relat- 
ed active combat engagement, and the inter- 
ests of justice would best be served by ad- 
mission of the statement into evidence; or 

(B) the statement was voluntarily given. 

(d) Determination of Voluntariness.— In de- 
termining for purposes of subsection (c)(2)(B) 
whether a statement was voluntarily given, the 
military judge shall consider the totality of the 
circumstances, including, as appropriate, the 
following: 

(1) The details of the taking of the state- 
ment, accounting for the circumstances of the 
conduct of military and intelligence oper- 
ations during hostilities. 

(2) The characteristics of the accused, such 
as military training, age, and education level. 

(3) The lapse of time, change of place, or 
change in identity of the questioners between 
the statement sought to be admitted and any 
prior questioning of the accused. 

(Added by Pub. L. 111-84, div. A, title XVIII, 
§1802, Oct. 28, 2009, 123 Stat. 2580.) 

Prior Provisions 

A prior section 948r, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2607; amended Pub. L. 110-181, div. 
A, title X, § 1063(a)(4), Jan. 28, 2008, 122 Stat. 321, related 
to prohibition of compulsory self-incrimination and 
treatment of statements obtained by torture and other 
statements, prior to the general amendment of this 
chapter by Pub. L. 111-84. 



§ 948s. Service of charges 

The trial counsel assigned to a case before a 
military commission under this chapter shall 
cause to be served upon the accused and mili- 
tary defense counsel a copy of the charges upon 
which trial is to be had in English and, if appro- 
priate, in another language that the accused un- 
derstands, sufficiently in advance of trial to pre- 
pare a defense. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2580.) 

Prior Provisions 

A prior section 948s, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2607, related to service of charges, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

SUBCHAPTER IV— TRIAL PROCEDURE 

Sec. 

949a. Rules. 

949b. Unlawfully influencing action of military 
commission and United States Court of 
Military Commission Review. 

949c. Duties of trial counsel and defense counsel. 

949d. Sessions. 

949e. Continuances. 

949f. Challenges. 

949g. Oaths. 

949h. Former jeopardy. 

949i. Pleas of the accused. 

949j. Opportunity to obtain witnesses and other 
evidence. 

949k. Defense of lack of mental responsibility. 

949L Voting and rulings. 

949m. Number of votes required. 

949n. Military commission to announce action. 

949o. Record of trial. 

§ 949a. Rules 

(a) Procedures and Rules of Evidence.— Pre- 
trial, trial, and post-trial procedures, including 
elements and modes of proof, for cases triable by 
military commission under this chapter may be 
prescribed by the Secretary of Defense. Such 
procedures may not be contrary to or inconsist- 
ent with this chapter. Except as otherwise pro- 
vided in this chapter or chapter 47 of this title, 
the procedures and rules of evidence applicable 
in trials by general courts-martial of the United 
States shall apply in trials by military commis- 
sion under this chapter. 

(b) Exceptions.— (1) In trials by military com- 
mission under this chapter, the Secretary of De- 
fense, in consultation with the Attorney Gen- 
eral, may make such exceptions in the applica- 
bility of the procedures and rules of evidence 
otherwise applicable in general courts-martial 
as may be required by the unique circumstances 
of the conduct of military and intelligence oper- 
ations during hostilities or by other practical 
need consistent with this chapter. 

(2) Notwithstanding any exceptions authorized 
by paragraph (1), the procedures and rules of evi- 
dence in trials by military commission under 
this chapter shall include, at a minimum, the 
following rights of the accused: 

(A) To present evidence in the accused's de- 
fense, to cross-examine the witnesses who tes- 
tify against the accused, and to examine and 
respond to all evidence admitted against the 
accused on the issue of guilt or innocence and 
for sentencing, as provided for by this chapter. 
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(B) To be present at all sessions of the mili- 
tary commission (other than those for delib- 
erations or voting), except when excluded 
under section 949d of this title. 

(C) (i) When none of the charges sworn 
against the accused are capital, to be rep- 
resented before a military commission by ci- 
vilian counsel if provided at no expense to the 
Government, and by either the defense counsel 
detailed or the military counsel of the ac- 
cused's own selection, if reasonably available. 

(ii) When any of the charges sworn against 
the accused are capital, to be represented be- 
fore a military commission in accordance with 
clause (i) and, to the greatest extent prac- 
ticable, by at least one additional counsel who 
is learned in applicable law relating to capital 
cases and who, if necessary, may be a civilian 
and compensated in accordance with regula- 
tions prescribed by the Secretary of Defense. 

(D) To self-representation, if the accused 
knowingly and competently waives the assist- 
ance of counsel, subject to the provisions of 
paragraph (4). 

(E) To the suppression of evidence that is 
not reliable or probative. 

(F) To the suppression of evidence the pro- 
bative value of which is substantially out- 
weighed by — 

(i) the danger of unfair prejudice, confu- 
sion of the issues, or misleading the mem- 
bers; or 

(ii) considerations of undue delay, waste of 
time, or needless presentation of cumulative 
evidence. 

(3) In making exceptions in the applicability 
in trials by military commission under this 
chapter from the procedures and rules otherwise 
applicable in general courts-martial, the Sec- 
retary of Defense may provide the following: 

(A) Evidence seized outside the United 
States shall not be excluded from trial by 
military commission on the grounds that the 
evidence was not seized pursuant to a search 
warrant or authorization. 

(B) A statement of the accused that is other- 
wise admissible shall not be excluded from 
trial by military commission on grounds of al- 
leged coercion or compulsory self-incrimina- 
tion so long as the evidence complies with the 
provisions of section 948r of this title. 

(C) Evidence shall be admitted as authentic 
so long as — 

(i) the military judge of the military com- 
mission determines that there is sufficient 
evidence that the evidence is what it is 
claimed to be; and 

(ii) the military judge instructs the mem- 
bers that they may consider any issue as to 
authentication or identification of evidence 
in determining the weight, if any, to be 
given to the evidence. 

(D) Hearsay evidence not otherwise admissi- 
ble under the rules of evidence applicable in 
trial by general courts-martial may be admit- 
ted in a trial by military commission only if— 

(i) the proponent of the evidence makes 
known to the adverse party, sufficiently in 
advance to provide the adverse party with a 
fair opportunity to meet the evidence, the 



proponent's intention to offer the evidence, 
and the particulars of the evidence (includ- 
ing information on the circumstances under 
which the evidence was obtained); and 

(ii) the military judge, after taking into 
account all of the circumstances surround- 
ing the taking of the statement, including 
the degree to which the statement is cor- 
roborated, the indicia of reliability within 
the statement itself, and whether the will of 
the declarant was overborne, determines 
that — 

(I) the statement is offered as evidence 
of a material fact; 

(II) the statement is probative on the 
point for which it is offered; 

(III) direct testimony from the witness is 
not available as a practical matter, taking 
into consideration the physical location of 
the witness, the unique circumstances of 
military and intelligence operations dur- 
ing hostilities, and the adverse impacts on 
military or intelligence operations that 
would likely result from the production of 
the witness; and 

(IV) the general purposes of the rules of 
evidence and the interests of justice will 
best be served by admission of the state- 
ment into evidence. 

(4)(A) The accused in a military commission 
under this chapter who exercises the right to 
self-representation under paragraph (2)(D) shall 
conform the accused's deportment and the con- 
duct of the defense to the rules of evidence, pro- 
cedure, and decorum applicable to trials by mili- 
tary commission. 

(B) Failure of the accused to conform to the 
rules described in subparagraph (A) may result 
in a partial or total revocation by the military 
judge of the right of self-representation under 
paragraph (2)(D). In such case, the military 
counsel of the accused or an appropriately au- 
thorized civilian counsel shall perform the func- 
tions necessary for the defense. 

(c) Delegation of Authority To Prescribe 
Regulations. — The Secretary of Defense may 
delegate the authority of the Secretary to pre- 
scribe regulations under this chapter. 

(d) Notice to Congress of Modification of 
Rules. — Not later than 60 days before the date 
on which any proposed modification of the rules 
in effect for military commissions under this 
chapter goes into effect, the Secretary of De- 
fense shall submit to the Committee on Armed 
Services of the Senate and the Committee on 
Armed Services of the House of Representatives 
a report describing the proposed modification. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2581; amended Pub. L. 
112-81, div. A, title X, § 1034(a), Dec. 31, 2011, 125 
Stat. 1572.) 

Prior Provisions 

A prior section 949a, added Pub. L. 109-366, §3(a)(l), 
Oct. IV, 2006, 120 Stat. 2608, related to rules, prior to the 
general amendment of this chapter by Pub. L. 111-84. 

Amendments 

2011— Subsec. (b)(2)(C)(i), (ii). Pub. L. 112-81 sub- 
stituted "sworn" for "preferred". 
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§949b. Unlawfully influencing action of military 
commission and United States Court of Mili- 
tary Commission Review 

(a) Military Commissions.— (1) No authority 
convening- a military commission under this 
chapter may censure, reprimand, or admonish 
the military commission, or any member, mili- 
tary judge, or counsel thereof, with respect to 
the findings or sentence adjudged by the mili- 
tary commission, or with respect to any other 
exercises of its or their functions in the conduct 
of the proceedings. 

(2) No person may attempt to coerce or, by 
any unauthorized means, influence — 

(A) the action of a military commission 
under this chapter, or any member thereof, in 
reaching the findings or sentence in any case; 

(B) the action of any convening, approving, 
or reviewing authority with respect to their 
judicial acts; or 

(C) the exercise of professional judgment by 
trial counsel or defense counsel. 

(3) The provisions of this subsection shall not 
apply with respect to — 

(A) general instructional or informational 
courses in military justice if such courses are 
designed solely for the purpose of instructing 
members of a command in the substantive and 
procedural aspects of military commissions; or 

(B) statements and instructions given in 
open proceedings by a military judge or coun- 
sel. 

(b) United States Court of Military Commis- 
sion Review. — (1) No person may attempt to co- 
erce or, by any unauthorized means, influence — 

(A) the action of a judge on the United 
States Court of Military Commissions Review 
in reaching a decision on the findings or sen- 
tence on appeal in any case; or 

(B) the exercise of professional judgment by 
trial counsel or defense counsel appearing be- 
fore the United States Court of Military Com- 
mission Review. 

(2) No person may censure, reprimand, or ad- 
monish a judge on the United States Court of 
Military Commission Review, or counsel there- 
of, with respect to any exercise of their func- 
tions in the conduct of proceedings under this 
chapter. 

(3) The provisions of this subsection shall not 
apply with respect to — 

(A) general instructional or informational 
courses in military justice if such courses are 
designed solely for the purpose of instructing 
members of a command in the substantive and 
procedural aspects of military commissions; or 

(B) statements and instructions given in 
open proceedings by a judge on the United 
States Court of Military Commission Review, 
or counsel. 

(4) No appellate military judge on the United 
States Court of Military Commission Review 
may be reassigned to other duties, except under 
circumstances as follows: 

(A) The appellate military judge voluntarily 
requests to be reassigned to other duties and 
the Secretary of Defense, or the designee of 
the Secretary, in consultation with the Judge 
Advocate General of the armed force of which 



the appellate military judge is a member, ap- 
proves such reassignment. 

(B) The appellate military judge retires or 
otherwise separates from the armed forces. 

(C) The appellate military judge is reas- 
signed to other duties by the Secretary of De- 
fense, or the designee of the Secretary, in con- 
sultation with the Judge Advocate General of 
the armed force of which the appellate mili- 
tary judge is a member, based on military ne- 
cessity and such reassignment is consistent 
with service rotation regulations (to the ex- 
tent such regulations are applicable). 

(D) The appellate military judge is with- 
drawn by the Secretary of Defense, or the des- 
ignee of the Secretary, in consultation with 
the Judge Advocate General of the armed 
force of which the appellate military judge is 
a member, for good cause consistent with ap- 
plicable procedures under chapter 47 of this 
title (the Uniform Code of Military Justice). 

(c) Prohibition on Consideration of Actions 
on Commission in Evaluation of Fitness. — In 
the preparation of an effectiveness, fitness, or 
efficiency report or any other report or docu- 
ment used in whole or in part for the purpose of 
determining whether a commissioned officer of 
the armed forces is qualified to be advanced in 
grade, or in determining the assignment or 
transfer of any such officer or whether any such 
officer should be retained on active duty, no per- 
son may — 

(1) consider or evaluate the performance of 
duty of any member of a military commission 
under this chapter; or 

(2) give a less favorable rating or evaluation 
to any commissioned officer because of the 
zeal with which such officer, in acting as coun- 
sel, represented any accused before a military 
commission under this chapter. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2583; amended Pub. L. 
112-81, div. A, title X, § 1034(b), Dec. 31, 2011, 125 
Stat. 1573.) 

Prior Provisions 

A prior section 949b, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2609, related to unlawfully Influ- 
encing action of military commission, prior to the gen- 
eral amendment of this chapter by Pub. L. 111-84. 

Amendments 

2011— Subsec. (b)(1)(A). Pub. L. 112-81, § 1034(b)(1), sub- 
stituted "a judge on" for "a military appellate judge or 
other duly appointed judge under this chapter on". 

Subsec. (b)(2). Pub. L. 112-81, § 1034(b)(2), substituted 
"a judge on" for "a military appellate judge on". 

Subsec. (b)(3)(B). Pub. L. 112-81, § 1034(b)(3), sub- 
stituted "a judge on" for "an appellate military judge 
or a duly appointed appellate judge on". 

§949c. Duties of trial counsel and defense coun- 
sel 

(a) Trial Counsel.— The trial counsel of a 
military commission under this chapter shall 
prosecute in the name of the United States. 

(b) Defense Counsel.— (1) The accused shall 
be represented in the accused's defense before a 
military commission under this chapter as pro- 
vided in this subsection. 

(2) The accused may be represented by mili- 
tary counsel detailed under section 948k of this 
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title or by military counsel of the accused's own 
selection, if reasonably available. 

(3) The accused may be represented by civilian 
counsel if retained by the accused, provided that 
such civilian counsel — 

(A) is a United States citizen; 

(B) is admitted to the practice of law in a 
State, district, or possession of the United 
States, or before a Federal court; 

(C) has not been the subject of any sanction 
of disciplinary action by any court, bar, or 
other competent governmental authority for 
relevant misconduct; 

(D) has been determined to be eligible for ac- 
cess to information classified at the level Se- 
cret or higher; and 

(E) has signed a written agreement to com- 
ply with all applicable regulations or instruc- 
tions for counsel, including any rules of court 
for conduct during the proceedings. 

(4) If the accused is represented by civilian 
counsel, military counsel shall act as associate 
counsel. 

(5) The accused is not entitled to be rep- 
resented by more than one military counsel. 
However, the person authorized under regula- 
tions prescribed under section 948k of this title 
to detail counsel, in such person's sole discre- 
tion, may detail additional military counsel to 
represent the accused. 

(6) Defense counsel may cross-examine each 
witness for the prosecution who testifies before 
a military commission under this chapter. 

(7) Civilian defense counsel shall protect any 
classified information received during the 
course of representation of the accused in ac- 
cordance with all applicable law governing the 
protection of classified information, and may 
not divulge such information to any person not 
authorized to receive it. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2585.) 

Prior Provisions 

A prior section 949c, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2610, related to duties of trial 
counsel and defense counsel, prior to the general 
amendment of this chapter by Pub. L. 111-84. 

§ 949d. Sessions 

(a) Sessions Without Presence of Mem- 
bers. — (1) At any time after the service of 
charges which have been referred for trial by 
military commission under this chapter, the 
military judge may call the military commis- 
sion into session without the presence of the 
members for the purpose of— 

(A) hearing and determining motions raising 
defenses or objections which are capable of de- 
termination without trial of the issues raised 
by a plea of not guilty; 

(P>) hearing and ruling upon any matter 
which may be ruled upon by the military 
judge under this chapter, whether or not the 
matter is appropriate for later consideration 
or decision by the members; 

(C) if permitted by regulations prescribed by 
the Secretary of Defense, receiving the pleas 
of the accused; and 

(D) performing any other procedural func- 
tion which may be performed by the military 



judge under this chapter or under rules pre- 
scribed pursuant to section 949a of this title 
and which does not require the presence of the 
members. 

(2) Except as provided in subsections (b), (c), 
and (d), any proceedings under paragraph (1) 
shall be conducted in the presence of the ac- 
cused, defense counsel, and trial counsel, and 
shall be made part of the record. 

(b) Deliberation or Vote of Members. — When 
the members of a military commission under 
this chapter deliberate or vote, only the mem- 
bers may be present. 

(c) Closure of Proceedings.— (1) The military 
judge may close to the public all or part of the 
proceedings of a military commission under this 
chapter. 

(2) The military judge may close to the public 
all or a portion of the proceedings under para- 
graph (1) only upon making a specific finding 
that such closure is necessary to — 

(A) protect information the disclosure of 
which could reasonably be expected to cause 
damage to the national security, including in- 
telligence or law enforcement sources, meth- 
ods, or activities; or 

(B) ensure the physical safety of individuals. 

(3) A finding under paragraph (2) may be based 
upon a presentation, including a presentation ex 
parte or in camera, by either trial counsel or de- 
fense counsel. 

(d) Exclusion of Accused From Certain Pro- 
ceedings. — The military judge may exclude the 
accused from any portion of a proceeding upon a 
determination that, after being warned by the 
military judge, the accused persists in conduct 
that justifies exclusion from the courtroom — 

(1) to ensure the physical safety of individ- 
uals; or 

(2) to prevent disruption of the proceedings 
by the accused. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2585.) 

Prior Provisions 

A prior section 949d, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2611, related to sessions of mili- 
tary commissions, prior to the general amendment of 
this chapter by Pub. L. 111-84. 

§ 949e. Continuances 

The military judge in a military commission 
under this chapter may, for reasonable cause, 
grant a continuance to any party for such time, 
and as often, as may appear to be just. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2586.) 

Prior Provisions 

A prior section 949e, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2613, related to continuances, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

§ 949f. Challenges 

(a) Challenges Authorized— The military 
judge and members of a military commission 
under this chapter may be challenged by the ac- 
cused or trial counsel for cause stated to the 
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military commission. The military judge shall 
determine the relevance and validity of chal- 
lenges for cause, and may not receive a chal- 
lenge to more than one person at a time. Chal- 
lenges by trial counsel shall ordinarily be pre- 
sented and decided before those by the accused 
are offered. 

(b) Peremptory Challenges. — The accused 
and trial counsel are each entitled to one pe- 
remptory challenge, but the military judge may 
not be challenged except for cause. 

(c) Challenges Against Additional Mem- 
bers. — Whenever additional members are de- 
tailed to a military commission under this chap- 
ter, and after any challenges for cause against 
such additional members are presented and de- 
cided, the accused and trial counsel are each en- 
titled to one peremptory challenge against 
members not previously subject to peremptory 
challenge. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2586.) 

Prior Provisions 

A prior section 949f, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2613, related to challenges, prior 
to the general amendment of this chapter by Pub. L. 
111-84. 

§949g. Oaths 

(a) In General. — (1) Before performing their 
respective duties in a military commission 
under this chapter, military judges, members, 
trial counsel, defense counsel, reporters, and in- 
terpreters shall take an oath to perform their 
duties faithfully. 

(2) The form of the oath required by paragraph 
(1), the time and place of the taking thereof, the 
manner of recording thereof, and whether the 
oath shall be taken for all cases in which duties 
are to be performed or for a particular case, 
shall be as provided in regulations prescribed by 
the Secretary of Defense. The regulations may 
provide that — 

(A) an oath to perform faithfully duties 
military judge, trial counsel, or defense coun- 
sel may be taken at any time by any judge ad- 
vocate or other person certified to be qualified 
or competent for the duty; and 

(B) if such an oath is taken, such oath need 
not again be taken at the time the judge advo- 
cate or other person is detailed to that duty. 

(b) Witnesses. — Each witness before a mili- 
tary commission under this chapter shall be ex- 
amined on oath. 

(c) Oath Defined. — In this section, the term 
"oath" includes an affirmation. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2587.) 

Prior Provisions 

A prior section 949g, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2613, related to oaths, prior to the 
general amendment of this chapter by Pub. L. 111-84. 

§ 949h. Former jeopardy 

(a) In General. — No person may, without the 
person's consent, be tried by a military commis- 
sion under this chapter a second time for the 
same offense. 



(b) Scope of Trial. — No proceeding in which 
the accused has been found guilty by military 
commission under this chapter upon any charge 
or specification is a trial in the sense of this sec- 
tion until the finding of guilty has become final 
after review of the case has been fully com- 
pleted. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2587.) 

Prior Provisions 

A prior section 949h, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2614, related to former jeopardy, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

§ 949i. Pleas of the accused 

(a) Plea of Not Guilty.— If an accused in a 
military commission under this chapter after a 
plea of guilty sets up matter inconsistent with 
the plea, or if it appears that the accused has en- 
tered the plea of guilty through lack of under- 
standing of its meaning and effect, or if the ac- 
cused fails or refuses to plead, a plea of not 
guilty shall be entered in the record, and the 
military commission shall proceed as though 
the accused had pleaded not guilty. 

(b) Finding of Guilt After Guilty Plea.— 
With respect to any charge or specification to 
which a plea of guilty has been made by the ac- 
cused in a military commission under this chap- 
ter and accepted by the military judge, includ- 
ing a charge or specification that has been re- 
ferred capital,, 1 a finding of guilty of the charge 
or specification may be entered by the military 
judge immediately without a vote by the mem- 
bers. The finding shall constitute the finding of 
the military commission unless the plea of 
guilty is withdrawn prior to announcement of 
the sentence, in which event the proceedings 
shall continue as though the accused had plead- 
ed not guilty. 

(c) Pre-Trial Agreements.— (1) A plea of 
guilty made by the accused that is accepted by 
a military judge under subsection (b) and not 
withdrawn prior to announcement of the sen- 
tence may form the basis for an agreement re- 
ducing the maximum sentence approved by the 
convening authority, including the reduction of 
a sentence of death to a lesser punishment, or 
that the case will be referred to a military com- 
mission under this chapter without seeking the 
penalty of death. Such an agreement may pro- 
vide for terms and conditions in addition to a 
guilty plea by the accused in order to be effec- 
tive. 

(2) A plea agreement under this subsection 
may not provide for a sentence of death imposed 
by a military judge alone. A sentence of death 
may only be imposed by the unanimous vote of 
all members of a military commission concur- 
ring in the sentence of death as provided in sec- 
tion 949m(b)(2)(D) of this title. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2587; amended Pub. L. 
112-81, div. A, title X, § 1030(b), Dec. 31, 2011, 125 
Stat. 1570.) 



1 So in original. 
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Prior Provisions 

A prior section 949i, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2614, related to pleas of the ac- 
cused, prior to the general amendment of this chapter 
by Pub. L. 111-84. 

Amendments 

2011— Subsec. (b). Pub. L. 112-81, § 1030(b)(1), in the 
first sentence, inserted ", including a charge or speci- 
fication that has been referred capital," after "military 
judge", "by the military judge" after "may be en- 
tered", and "by the members" after "vote". 

Subsec. (c). Pub. L. 112-81, § 1030(b)(2), added subsec. 
(c). 

§ 949j. Opportunity to obtain witnesses and other 
evidence 

(a) In General. — (1) Defense counsel in a mili- 
tary commission under this chapter shall have a 
reasonable opportunity to obtain witnesses and 
other evidence as provided in regulations pre- 
scribed by the Secretary of Defense. The oppor- 
tunity to obtain witnesses and evidence shall be 
comparable to the opportunity available to a 
criminal defendant in a court of the United 
States under article III of the Constitution. 

(2) Process issued in military commissions 
under this chapter to compel witnesses to ap- 
pear and testify and to compel the production of 
other evidence — 

(A) shall be similar to that which courts of 
the United States having criminal jurisdiction 
may lawfully issue; and 

(B) shall run to any place where the United 
States shall have jurisdiction thereof. 

(b) Disclosure of Exculpatory Evidence. — 
(1) As soon as practicable, trial counsel in a 
military commission under this chapter shall 
disclose to the defense the existence of any evi- 
dence that reasonably tends to — 

(A) negate the guilt of the accused of an of- 
fense charged; or 

(B) reduce the degree of guilt of the accused 
with respect to an offense charged. 

(2) The trial counsel shall, as soon as prac- 
ticable, disclose to the defense the existence of 
evidence that reasonably tends to impeach the 
credibility of a witness whom the government 
intends to call at trial. 

(3) The trial counsel shall, as soon as prac- 
ticable upon a finding of guilt, disclose to the 
defense the existence of evidence that is not sub- 
ject to paragraph (1) or paragraph (2) but that 
reasonably may be viewed as mitigation evi- 
dence at sentencing. 

(4) The disclosure obligations under this sub- 
section encompass evidence that is known or 
reasonably should be known to any government 
officials who participated in the investigation 
and prosecution of the case against the defend- 
ant. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2587.) 

Prior Provisions 

A prior section 949j, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2614, related to the opportunity 
to obtain witnesses and other evidence, prior to the 
general amendment of this chapter by Pub. L. 111-84. 

§ 949k. Defense of lack of mental responsibility 

(a) Affirmative Defense. — It is an affirma- 
tive defense in a trial by military commission 



under this chapter that, at the time of the com- 
mission of the acts constituting the offense, the 
accused, as a result of a severe mental disease or 
defect, was unable to appreciate the nature and 
quality or the wrongfulness of the acts. Mental 
disease or defect does not otherwise constitute a 
defense. 

(b) Burden of Proof. — The accused in a mili- 
tary commission under this chapter has the bur- 
den of proving the defense of lack of mental re- 
sponsibility by clear and convincing evidence. 

(c) Findings Following Assertion of De- 
fense. — Whenever lack of mental responsibility 
of the accused with respect to an offense is prop- 
erly at issue in a military commission under 
this chapter, the military judge shall instruct 
the members as to the defense of lack of mental 
responsibility under this section and shall 
charge the members to find the accused — 

(1) guilty; 

(2) not guilty; or 

(3) subject to subsection (d), not guilty by 
reason of lack of mental responsibility. 

(d) Majority Vote Required for Finding. — 
The accused shall be found not guilty by reason 
of lack of mental responsibility under sub- 
section (c)(3) only if a majority of the members 
present at the time the vote is taken determines 
that the defense of lack of mental responsibility 
has been established. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2588.) 

Prior Provisions 

A prior section 949k, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2615, related to the defense of 
lack of mental responsibility, prior to the general 
amendment of this chapter by Pub. L. 111-84. 

§ 949Z. Voting and rulings 

(a) Vote by Secret Written Ballot.— Voting 
by members of a military commission under this 
chapter on the findings and on the sentence 
shall be by secret written ballot. 

(b) Rulings.— (1) The military judge in a mili- 
tary commission under this chapter shall rule 
upon all questions of law, including the admissi- 
bility of evidence and all interlocutory ques- 
tions arising during the proceedings. 

(2) Any ruling made by the military judge 
upon a question of law or an interlocutory ques- 
tion (other than the factual issue of mental re- 
sponsibility of the accused) is conclusive and 
constitutes the ruling of the military commis- 
sion. However, a military judge may change 
such a ruling at any time during the trial. 

(c) Instructions Prior to Vote. — Before a 
vote is taken of the findings of a military com- 
mission under this chapter, the military judge 
shall, in the presence of the accused and coun- 
sel, instruct the members as to the elements of 
the offense and charge the members — 

(1) that the accused must be presumed to be 
innocent until the accused's guilt is estab- 
lished by legal and competent evidence beyond 
a reasonable doubt; 

(2) that in the case being considered, if there 
is a reasonable doubt as to the guilt of the ac- 
cused, the doubt must be resolved in favor of 
the accused and the accused must be acquit- 
ted; 
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(3) that, if there is reasonable doubt as to 
the degree of guilt, the finding must be in a 
lower degree as to which there is no reason- 
able doubt; and 

(4) that the burden of proof to establish the 
guilt of the accused beyond a reasonable doubt 
is upon the United States. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2589.) 

Prior Provisions 

A prior section 949Z, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2615, related to voting and rul- 
ings, prior to the general amendment of this chapter by 
Pub. L. 111-84. 

§ 949m. Number of votes required 

(a) Conviction. — No person may be convicted 
by a military commission under this chapter of 
any offense, except as provided in section 949i(b) 
of this title or by concurrence of two-thirds of 
the members present at the time the vote is 
taken. 

(b) Sentences. — (1) Except as provided in para- 
graphs (2) and (3), sentences shall be determined 
by a military commission by the concurrence of 
two-thirds of the members present at the time 
the vote is taken. 

(2) No person may be sentenced to death by a 
military commission, except insofar as — 

(A) the penalty of death has been expressly 
authorized under this chapter, chapter 47 of 
this title, or the law of war for an offense of 
which the accused has been found guilty; 

(B) trial counsel expressly sought the pen- 
alty of death by filing an appropriate notice in 
advance of trial; 

(C) the accused was convicted of the offense 
by the concurrence of all the members present 
at the time the vote is taken, or a guilty plea 
was accepted and not withdrawn prior to an- 
nouncement of the sentence in accordance 
with section 949i(b) of this title; and 

(D) all members present at the time the vote 
was taken on the sentence concurred in the 
sentence of death. 

(3) No person may be sentenced to life impris- 
onment, or to confinement for more than 10 
years, by a military commission under this 
chapter except by the concurrence of three- 
fourths of the members present at the time the 
vote is taken. 

(c) Number of Members Required for Pen- 
alty of Death. — (1) Except as provided in para- 
graph (2), in a case in which the penalty of death 
is sought, the number of members of the mili- 
tary commission under this chapter shall be not 
less than 12 members. 

(2) In any case described in paragraph (1) in 
which 12 members are not reasonably available 
for a military commission because of physical 
conditions or military exigencies, the convening 
authority shall specify a lesser number of mem- 
bers for the military commission (but not fewer 
than 9 members), and the military commission 
may be assembled, and the trial held, with not 
less than the number of members so specified. In 
any such case, the convening authority shall 
make a detailed written statement, to be ap- 
pended to the record, stating why a greater 



number of members were not reasonably avail- 
able. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2589; amended Pub. L. 
112-81, div. A, title X, § 1030(a), Dec. 31, 2011, 125 
Stat. 1570.) 

Prior Provisions 

A prior section 949m, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2616, related to number of votes 
required for conviction and sentences and number of 
members required on military commission for penalty 
of death, prior to the general amendment of this chap- 
ter by Pub. L. 111-84. 

Amendments 

2011— Subsec. (b)(2)(C). Pub. L. 112-81, § 1030(a)(1), In- 
serted before semicolon ", or a guilty plea was accept- 
ed and not withdrawn prior to announcement of the 
sentence in accordance with section 9491(b) of this 
title". 

Subsec. (b)(2)(D). Pub. L. 112-81, § 1030(a)(2), Inserted 
"on the sentence" after "vote was taken". 

§ 949n. Military commission to announce action 

A military commission under this chapter 
shall announce its findings and sentence to the 
parties as soon as determined. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2590.) 

Prior Provisions 

A prior section 949n, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2617, required a military commis- 
sion to announce its findings and sentence as soon as 
determined, prior to the general amendment of this 
chapter by Pub. L. 111-84. 

§ 949o. Record of trial 

(a) Record; Authentication. — Each military 
commission under this chapter shall keep a sep- 
arate, verbatim, record of the proceedings in 
each case brought before it, and the record shall 
be authenticated by the signature of the mili- 
tary judge. If the record cannot be authenti- 
cated by the military judge by reason of death, 
disability, or absence, it shall be authenticated 
by the signature of the trial counsel or by a 
member of the commission if the trial counsel is 
unable to authenticate it by reason of death, 
disability, or absence. Where appropriate, and as 
provided in regulations prescribed by the Sec- 
retary of Defense, the record of a military com- 
mission under this chapter may contain a classi- 
fied annex. 

(b) Complete Record Required. — A complete 
record of the proceedings and testimony shall be 
prepared in every military commission under 
this chapter. 

(c) Provision of Copy to Accused. — A copy of 
the record of the proceedings of the military 
commission under this chapter shall be given 
the accused as soon as it is authenticated. If the 
record contains classified information, or a clas- 
sified annex, the accused shall receive a re- 
dacted version of the record consistent with the 
requirements of subchapter V of this chapter. 
Defense counsel shall have access to the 
unredacted record, as provided in regulations 
prescribed by the Secretary of Defense. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2590.) 
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Prior Provisions 

A prior section 949o, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 261V, related to record of trial, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

SUBCHAPTER V — CLASSIFIED 
INFORMATION PROCEDURES 

Sec. 

949p-l. Protection of classified information: applica- 
bility of subchapter. 
949p-2. Pretrial conference. 
949p-3. Protective orders. 

949p-4. Discovery of, and access to, classified infor- 
mation by the accused. 

949p-5. Notice by accused of intention to disclose 
classified information. 

949p-6. Procedure for cases involving- classified infor- 
mation. 

949p-7. Introduction of classified information into 
evidence. 

§949p-l. Protection of classified information: ap- 
plicability of subchapter 

(a) Protection of Classified Information. — 
Classified information shall be protected and is 
privileged from disclosure if disclosure would be 
detrimental to the national security. Under no 
circumstances may a military judge order the 
release of classified information to any person 
not authorized to receive such information. 

(b) Access to Evidence. — Any information ad- 
mitted into evidence pursuant to any rule, pro- 
cedure, or order by the military judge shall be 
provided to the accused. 

(c) Declassification. — Trial counsel shall 
work with the original classification authorities 
for evidence that may be used at trial to ensure 
that such evidence is declassified to the maxi- 
mum extent possible, consistent with the re- 
quirements of national security. A decision not 
to declassify evidence under this section shall 
not be subject to review by a military commis- 
sion or upon appeal. 

(d) Construction of Provisions. — The judicial 
construction of the Classified Information Pro- 
cedures Act (18 U.S.C. App.) shall be authori- 
tative in the interpretation of this subchapter, 
except to the extent that such construction is 
inconsistent with the specific requirements of 
this chapter. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2590.) 

References in Text 

The Classified Information Procedures Act, referred 
to in subsec. (d), is Pub. L. 96-456, Oct. 15, 1980, 94 Stat. 
2025, which is set out in the Appendix to Title 18, 
Crimes and Criminal Procedure. 

§ 949p-2. Pretrial conference 

(a) Motion. — At any time after service of 
charges, any party may move for a pretrial con- 
ference to consider matters relating to classified 
information that may arise in connection with 
the prosecution. 

(b) Conference. — Following a motion under 
subsection (a), or sua sponte, the military judge 
shall promptly hold a pretrial conference. Upon 
request by either party, the court shall hold 
such conference ex parte to the extent necessary 



to protect classified information from disclo- 
sure, in accordance with the practice of the Fed- 
eral courts under the Classified Information 
Procedures Act (18 U.S.C. App.). 

(c) Matters To Be Established at Pretrial 
Conference. — 

(1) Timing of subsequent actions.— At the 
pretrial conference, the military judge shall 
establish the timing of — 

(A) requests for discovery; 

(B) the provision of notice required by sec- 
tion 949p-5 of this title; and 

(C) the initiation of the procedure estab- 
lished by section 949p-6 of this title. 

(2) Other matters. — At the pretrial con- 
ference, the military judge may also consider 
any matter — 

(A) which relates to classified information; 
or 

(B) which may promote a fair and expedi- 
tious trial. 

(d) Effect of Admissions by Accused at Pre- 
trial Conference. — No admission made by the 
accused or by any counsel for the accused at a 
pretrial conference under this section may be 
used against the accused unless the admission is 
in writing and is signed by the accused and by 
the counsel for the accused. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2591.) 

References in Text 

The Classified Information Procedures Act, referred 
to in subsec. (b), is Pub. L. 96-456, Oct. 15, 1980, 94 Stat. 
2025, which is set out in the Appendix to Title 18, 
Crimes and Criminal Procedure. 

§ 949p-3. Protective orders 

Upon motion of the trial counsel, the military 
judge shall issue an order to protect against the 
disclosure of any classified information that has 
been disclosed by the United States to any ac- 
cused in any military commission under this 
chapter or that has otherwise been provided to, 
or obtained by, any such accused in any such 
military commission. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2591.) 

§949p-4. Discovery of, and access to, classified 
information by the accused 

(a) Limitations on Discovery or Access by 
the Accused.— 

(1) Declarations by the united states of 
damage to national security.— In any case 
before a military commission in which the 
United States seeks to delete, withhold, or 
otherwise obtain other relief with respect to 
the discovery of or access to any classified in- 
formation, the trial counsel shall submit a 
declaration invoking the United States' classi- 
fied information privilege and setting forth 
the damage to the national security that the 
discovery of or access to such information rea- 
sonably could be expected to cause. The dec- 
laration shall be signed by a knowledgeable 
United States official possessing authority to 
classify information. 

(2) Standard for authorization of discov- 
ery or access. — Upon the submission of a dec- 
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laration under paragraph (1), the military 
judge may not authorize the discovery of or 
access to such classified information unless 
the military judge determines that such clas- 
sified information would be noncumulative, 
relevant, and helpful to a legally cognizable 
defense, rebuttal of the prosecution's case, or 
to sentencing, in accordance with standards 
generally applicable to discovery of or access 
to classified information in Federal criminal 
cases. If the discovery of or access to such 
classified information is authorized, it shall be 
addressed in accordance with the requirements 
of subsection (b). 

(b) Discovery of Classified Information.— 

(1) Substitutions and other relief. — The 
military judge, in assessing the accused's dis- 
covery of or access to classified information 
under this section, may authorize the United 
States — 

(A) to delete or withhold specified items of 
classified information; 

(B) to substitute a summary for classified 
information; or 

(C) to substitute a statement admitting 
relevant facts that the classified informa- 
tion or material would tend to prove. 

(2) Ex parte presentations.— The military 
judge shall permit the trial counsel to make a 
request for an authorization under paragraph 
(1) in the form of an ex parte presentation to 
the extent necessary to protect classified in- 
formation, in accordance with the practice of 
the Federal courts under the Classified Infor- 
mation Procedures Act (18 U.S.C. App.). If the 
military judge enters an order granting relief 
following such an ex parte showing, the entire 
presentation (including the text of any writ- 
ten submission, verbatim transcript of the ex 
parte oral conference or hearing, and any ex- 
hibits received by the court as part of the ex 
parte presentation) shall be sealed and pre- 
served in the records of the military commis- 
sion to be made available to the appellate 
court in the event of an appeal. 

(3) Action by military judge.— The military 
judge shall grant the request of the trial coun- 
sel to substitute a summary or to substitute a 
statement admitting relevant facts, or to pro- 
vide other relief in accordance with paragraph 
(1), if the military judge finds that the sum- 
mary, statement, or other relief would provide 
the accused with substantially the same abil- 
ity to make a defense as would discovery of or 
access to the specific classified information. 

(c) Reconsideration. — An order of a military 
judge authorizing a request of the trial counsel 
to substitute, summarize, withhold, or prevent 
access to classified information under this sec- 
tion is not subject to a motion for reconsider- 
ation by the accused, if such order was entered 
pursuant to an ex parte showing under this sec- 
tion. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2592.) 

References in Text 

The Classified Information Procedures Act, referred 
to in subsec. (b)(2), is Pub. L. 96-456, Oct. 15, 1980, 94 



Stat. 2025, which is set out in the Appendix to Title 18, 
Crimes and Criminal Procedure. 

§949p-5. Notice by accused of intention to dis- 
close classified information 

(a) Notice by Accused. — 

(1) Notification of trial counsel and mili- 
tary judge. — If an accused reasonably expects 
to disclose, or to cause the disclosure of, clas- 
sified information in any manner in connec- 
tion with any trial or pretrial proceeding in- 
volving the prosecution of such accused, the 
accused shall, within the time specified by the 
military judge or, where no time is specified, 
within 30 days before trial, notify the trial 
counsel and the military judge in writing. 
Such notice shall include a brief description of 
the classified information. Whenever the ac- 
cused learns of additional classified informa- 
tion the accused reasonably expects to dis- 
close, or to cause the disclosure of, at any 
such proceeding, the accused shall notify trial 
counsel and the military judge in writing as 
soon as possible thereafter and shall include a 
brief description of the classified information. 

(2) Limitation on disclosure by accused.— 
No accused shall disclose, or cause the disclo- 
sure of, any information known or believed to 
be classified in connection with a trial or pre- 
trial proceeding until — 

(A) notice has been given under paragraph 
(1); and 

(B) the United States has been afforded a 
reasonable opportunity to seek a determina- 
tion pursuant to the procedure set forth in 
section 949p-6 of this title and the time for 
the United States to appeal such determina- 
tion under section 950d of this title has ex- 
pired or any appeal under that section by 
the United States is decided. 

(b) Failure To Comply. — If the accused fails 
to comply with the requirements of subsection 
(a), the military judge — 

(1) may preclude disclosure of any classified 
information not made the subject of notifica- 
tion; and 

(2) may prohibit the examination by the ac- 
cused of any witness with respect to any such 
information. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2593.) 

§ 949p-6. Procedure for cases involving classified 
information 

(a) Motion for Hearing — 

(1) Request for hearing.— Within the time 
specified by the military judge for the filing of 
a motion under this section, either party may 
request the military judge to conduct a hear- 
ing to make all determinations concerning the 
use, relevance, or admissibility of classified 
information that would otherwise be made 
during the trial or pretrial proceeding. 

(2) Conduct of hearing.— Upon a request by 
either party under paragraph (1), the military 
judge shall conduct such a hearing and shall 
rule prior to conducting any further proceed- 
ings. 

(3) In camera hearing upon declaration to 
court by appropriate official of risk of dis- 
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CLOSURE OF CLASSIFIED INFORMATION. — Any 

hearing held pursuant to this subsection (or 
any portion of such hearing specified in the re- 
quest of a knowledgeable United States offi- 
cial) shall be held in camera if a knowledge- 
able United States official possessing author- 
ity to classify information submits to the 
military judge a declaration that a public pro- 
ceeding may result in the disclosure of classi- 
fied information. Classified information is not 
subject to disclosure under this section unless 
the information is relevant and necessary to 
an element of the offense or a legally cog- 
nizable defense and is otherwise admissible in 
evidence. 

(4) Military judge to make determinations 
in writing. — As to each item of classified in- 
formation, the military judge shall set forth 
in writing the basis for the determination. 

(b) Notice and Use of Classified Informa- 
tion by the Government. — 

(1) Notice to accused. — Before any hearing 
is conducted pursuant to a request by the trial 
counsel under subsection (a), trial counsel 
shall provide the accused with notice of the 
classified information that is at issue. Such 
notice shall identify the specific classified in- 
formation at issue whenever that information 
previously has been made available to the ac- 
cused by the United States. When the United 
States has not previously made the informa- 
tion available to the accused in connection 
with the case the information may be de- 
scribed by generic category, in such forms as 
the military judge may approve, rather than 
by identification of the specific information of 
concern to the United States. 

(2) Order by military judge upon request 
of accused. — Whenever the trial counsel re- 
quests a hearing under subsection (a), the 
military judge, upon request of the accused, 
may order the trial counsel to provide the ac- 
cused, prior to trial, such details as to the por- 
tion of the charge or specification at issue in 
the hearing needed to give the accused 
fair notice to prepare for the hearing. 

(c) Substitutions.— 

(1) In camera pretrial hearing.— Upon re- 
quest of the trial counsel pursuant to the Mili- 
tary Commission Rules of Evidence, and in ac- 
cordance with the security procedures estab- 
lished by the military judge, the military 
judge shall conduct a classified in camera pre- 
trial hearing concerning the admissibility of 
classified information. 

(2) Protection of sources, methods, and 
activities by which evidence acquired.— 
When trial counsel seeks to introduce evidence 
before a military commission under this chap- 
ter and the Executive branch has classified the 
sources, methods, or activities by which the 
United States acquired the evidence, the mili- 
tary judge shall permit trial counsel to intro- 
duce the evidence, including a substituted evi- 
dentiary foundation pursuant to the proce- 
dures described in subsection (d), while pro- 
tecting from disclosure information identify- 
ing those sources, methods, or activities, if— 

(A) the evidence is otherwise admissible; 
and 



(B) the military judge finds that — 

(i) the evidence is reliable; and 

(ii) the redaction is consistent with af- 
fording the accused a fair trial. 

(d) Alternative Procedure for Disclosure 
of Classified Information. — 

(1) Motion by the united states. — Upon any 
determination by the military judge authoriz- 
ing the disclosure of specific classified infor- 
mation under the procedures established by 
this section, the trial counsel may move that, 
in lieu of the disclosure of such specific classi- 
fied information, the military judge order — 

(A) the substitution for such classified in- 
formation of a statement admitting relevant 
facts that the specific classified information 
would tend to prove; 

(B) the substitution for such classified in- 
formation of a summary of the specific clas- 
sified information; or 

(C) any other procedure or redaction limit- 
ing the disclosure of specific classified infor- 
mation. 

(2) Action on motion. — The military judge 
shall grant such a motion of the trial counsel 
if the military judge finds that the statement, 
summary, or other procedure or redaction will 
provide the defendant with substantially the 
same ability to make his defense as would dis- 
closure of the specific classified information. 

(3) Hearing on motion. — The military judge 
shall hold a hearing on any motion under this 
subsection. Any such hearing shall be held in 
camera at the request of a knowledgeable 
United States official possessing authority to 
classify information. 

(4) Submission of statement of damage to 
national security if disclosure ordered. — 
The trial counsel may, in connection with a 
motion under paragraph (1), submit to the 
military judge a declaration signed by a 
knowledgeable United States official possess- 
ing authority to classify information certify- 
ing that disclosure of classified information 
would cause identifiable damage to the na- 
tional security of the United States and ex- 
plaining the basis for the classification of such 
information. If so requested by the trial coun- 
sel, the military judge shall examine such dec- 
laration during an ex parte presentation. 

(e) Sealing of Records of in Camera Hear- 
ings. — If at the close of an in camera hearing 
under this section (or any portion of a hearing 
under this section that is held in camera), the 
military judge determines that the classified in- 
formation at issue may not be disclosed or elic- 
ited at the trial or pretrial proceeding, the 
record of such in camera hearing shall be sealed 
and preserved for use in the event of an appeal. 
The accused may seek reconsideration of the 
military judge's determination prior to or dur- 
ing trial. 

(f) Prohibition on Disclosure of Classified 
Information by the Accused; Relief for Ac- 
cused When the United States Opposes Dis- 
closure.— 

(1) Order to prevent disclosure by ac- 
cused. — Whenever the military judge denies a 
motion by the trial counsel that the judge 
issue an order under subsection (a), (c), or (d) 
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and the trial counsel files with the military 
judge a declaration signed by a knowledgeable 
United States official possessing authority to 
classify information objecting to disclosure of 
the classified information at issue, the mili- 
tary judge shall order that the accused not 
disclose or cause the disclosure of such infor- 
mation. 

(2) Result of order under paragraph (i). — 
Whenever an accused is prevented by an order 
under paragraph (1) from disclosing or causing 
the disclosure of classified information, the 
military judge shall dismiss the case, except 
that, when the military judge determines that 
the interests of justice would not be served by 
dismissal of the case, the military judge shall 
order such other action, in lieu of dismissing 
the charge or specification, as the military 
judge determines is appropriate. Such action 
may include, but need not be limited to, the 
following: 

(A) Dismissing specified charges or speci- 
fications. 

(B) Finding against the United States on 
any issue as to which the excluded classified 
information relates. 

(C) Striking or precluding all or part of 
the testimony of a witness. 

(3) Time for the united states to seek in- 
terlocutory appeal. — An order under para- 
graph (2) shall not take effect until the mili- 
tary judge has afforded the United States — 

(A) an opportunity to appeal such order 
under section 950d of this title; and 

(B) an opportunity thereafter to withdraw 
its objection to the disclosure of the classi- 
fied information at issue. 

(g) Reciprocity. — 

(1) Disclosure of rebuttal information.— 
Whenever the military judge determines that 
classified information may be disclosed in con- 
nection with a trial or pretrial proceeding, the 
military judge shall, unless the interests of 
fairness do not so require, order the United 
States to provide the accused with the infor- 
mation it expects to use to rebut the classified 
information. The military judge may place the 
United States under a continuing duty to dis- 
close such rebuttal information. 

(2) Sanction for failure to comply.— If the 
United States fails to comply with its obliga- 
tion under this subsection, the military 
judge— 

(A) may exclude any evidence not made 
the subject of a required disclosure; and 

(B) may prohibit the examination by the 
United States of any witness with respect to 
such information. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2593.) 

§949p-7. Introduction of classified information 
into evidence 

(a) Preservation of Classification Status.— 
Writings, recordings, and photographs contain- 
ing classified information may be admitted into 
evidence in proceedings of military commissions 
under this chapter without change in their clas- 
sification status. 



(b) Precautions by Military Judges. — 

(1) Precautions in admitting classified in- 
formation into evidence. — The military judge 
in a trial by military commission, in order to 
prevent unnecessary disclosure of classified in- 
formation, may order admission into evidence 
of only part of a writing, recording, or photo- 
graph, or may order admission into evidence 
of the whole writing, recording, or photograph 
with excision of some or all of the classified 
information contained therein, unless the 
whole ought in fairness be considered. 

(2) Classified information kept under 
seal. — The military judge shall allow classi- 
fied information offered or accepted into evi- 
dence to remain under seal during the trial, 
even if such evidence is disclosed in the mili- 
tary commission, and may, upon motion by 
the United States, seal exhibits containing 
classified information for any period after 
trial as necessary to prevent a disclosure of 
classified information when a knowledgeable 
United States official possessing authority to 
classify information submits to the military 
judge a declaration setting forth the damage 
to the national security that the disclosure of 
such information reasonably could be expected 
to cause. 

(c) Taking of Testimony. — 

(1) Objection by trial counsel. — During the 
examination of a witness, trial counsel may 
object to any question or line of inquiry that 
may require the witness to disclose classified 
information not previously found to be admis- 
sible. 

(2) Action by military judge. — Following an 
objection under paragraph (1), the military 
judge shall take such suitable action to deter- 
mine whether the response is admissible as 
will safeguard against the compromise of any 
classified information. Such action may in- 
clude requiring trial counsel to provide the 
military judge with a proffer of the witness' 
response to the question or line of inquiry and 
requiring the accused to provide the military 
judge with a proffer of the nature of the infor- 
mation sought to be elicited by the accused. 
Upon request, the military judge may accept 
an ex parte proffer by trial counsel to the ex- 
tent necessary to protect classified informa- 
tion from disclosure, in accordance with the 
practice of the Federal courts under the Clas- 
sified Information Procedures Act (18 U.S.C. 
App.). 

(d) Disclosure at Trial of Certain State- 
ments Previously Made by a Witness.— 

(1) Motion for production of statements 
in possession of the united states.— After a 
witness called by the trial counsel has testi- 
fied on direct examination, the military judge, 
on motion of the accused, may order produc- 
tion of statements of the witness in the pos- 
session of the United States which relate to 
the subject matter as to which the witness has 
testified. This paragraph does not preclude 
discovery or assertion of a privilege otherwise 
authorized. 

(2) Invocation of privilege by the united 
states. — If the United States invokes a privi- 
lege, the trial counsel may provide the prior 
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statements of the witness to the military 
judge during an ex parte presentation to the 
extent necessary to protect classified informa- 
tion from disclosure, in accordance with the 
practice of the Federal courts under the Clas- 
sified Information Procedures Act (18 U.S.C. 
App.). 

(3) Action by military judge on motion.— If 
the military judge finds that disclosure of any 
portion of the statement identified by the 
United States as classified would be detrimen- 
tal to the national security in the degree to 
warrant classification under the applicable 
Executive Order, statute, or regulation, that 
such portion of the statement is consistent 
with the testimony of the witness, and that 
the disclosure of such portion is not necessary 
to afford the accused a fair trial, the military 
judge shall excise that portion from the state- 
ment. If the military judge finds that such 
portion of the statement is inconsistent with 
the testimony of the witness or that its disclo- 
sure is necessary to afford the accused a fair 
trial, the military judge, shall, upon the re- 
quest of the trial counsel, review alternatives 
to disclosure in accordance with section 
949p-6(d) of this title. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2596.) 

References in Text 

The Classified Information Procedures Act, referred 
to in subsecs. (c)(2) and (d)(2), is Pub. L. 96-456, Oct. 15, 
1980, 94 Stat. 2025, which is set out in the Appendix to 
Title 18, Crimes and Criminal Procedure. 

SUBCHAPTER VI— SENTENCES 

Sec. 

949s. Cruel or unusual punishments prohibited. 

949t. Maximum limits. 

949u. Execution of confinement. 

§949s. Cruel or unusual punishments prohibited 

Punishment by flogging, or by branding, 
marking, or tattooing on the body, or any other 
cruel or unusual punishment, may not be ad- 
judged by a military commission under this 
chapter or inflicted under this chapter upon any 
person subject to this chapter. The use of irons, 
single or double, except for the purpose of safe 
custody, is prohibited under this chapter. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2598.) 

Prior Provisions 

A prior section 949s, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2617, prohibited cruel or unusual 
punishments, prior to the general amendment of this 
chapter by Pub. L. 111-84. 

§ 949t. Maximum limits 

The punishment which a military commission 
under this chapter may direct for an offense 
may not exceed such limits as the President or 
Secretary of Defense may prescribe for that of- 
fense. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2598.) 

Prior Provisions 



of punishment, prior to the general amendment of this 
chapter by Pub. L. 111-84. 

§ 949u. Execution of confinement 

(a) In General. — Under such regulations as 
the Secretary of Defense may prescribe, a sen- 
tence of confinement adjudged by a military 
commission under this chapter may be carried 
into execution by confinement — 

(1) in any place of confinement under the 
control of any of the armed forces; or 

(2) in any penal or correctional institution 
under the control of the United States or its 
allies, or which the United States may be al- 
lowed to use. 

(b) Treatment During Confinement by Other 
Than the Armed Forces.— Persons confined 
under subsection (a)(2) in a penal or correctional 
institution not under the control of an armed 
force are subject to the same discipline and 
treatment as persons confined or committed by 
the courts of the United States or of the State, 
District of Columbia, or place in which the insti- 
tution is situated. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2598.) 

Prior Provisions 

A prior section 949u, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2617, related to execution of a 
sentence of confinement, prior to the general amend- 
ment of this chapter by Pub. L. 111-84. 

SUBCHAPTER VII— POST-TRIAL PROCE- 
DURE AND REVIEW OF MILITARY COM- 
MISSIONS 

Sec. 

950a. Error of law; lesser included offense. 
950b. Review by the convening authority. 
950c. Appellate referral; waiver or withdrawal of 
appeal. 

950d. Interlocutory appeals by the United States. 
950e. Rehearings. 

950f. Review by United States Court of Military 
Commission Review. 

950g. Review by United States Court of Court of 
Appeals for the District of Columbia Cir- 
cuit; writ of certiorari to Supreme Court. 1 

950h. Appellate counsel. 

950i. Execution of sentence; suspension of sen- 
tence. 

950] . Finality of proceedings, findings, and sen- 
tences. 

§ 950a. Error of law; lesser included offense 

(a) Error of Law. — A finding or sentence of a 
military commission under this chapter may 
not be held incorrect on the ground of an error 
of law unless the error materially prejudices the 
substantial rights of the accused. 

(b) Lesser Included Offense.— Any reviewing 
authority with the power to approve or affirm a 
finding of guilty by a military commission 
under this chapter may approve or affirm, in- 
stead, so much of the finding as includes a lesser 
included offense. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2599.) 

Prior Provisions 

A prior section 950a, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2618, related to error of law and 



A prior section 949t, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2617, related to maximum limits 



1 So in original. Does not conform to section catchline. 
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lesser included offense, prior to the general amendment 
of this chapter by Pub. L. 111-84. 

§ 950b. Review by the convening authority 

(a) Notice to Convening Authority of Find- 
ings and Sentence.— The findings and sentence 
of a military commission under this chapter 
shall be reported in writing promptly to the con- 
vening authority after the announcement of the 
sentence. 

(b) Submittal of Matters by Accused to 
Convening Authority.— (1) The accused may 
submit to the convening authority matters for 
consideration by the convening authority with 
respect to the findings and the sentence of the 
military commission under this chapter. 

(2) (A) Except as provided in subparagraph (B), 
a submittal under paragraph (1) shall be made in 
writing within 20 days after the accused has 
been give 1 an authenticated record of trial 
under section 949o(c) of this title. 

(B) If the accused shows that additional time 
is required for the accused to make a submittal 
under paragraph (1), the convening authority 
may, for good cause, extend the applicable pe- 
riod under subparagraph (A) for not more than 
an additional 20 days. 

(3) The accused may waive the accused's right 
to make a submittal to the convening authority 
under paragraph (1). Such a waiver shall be 
made in writing, and may not be revoked. For 
the purposes of subsection (c)(2), the time within 
which the accused may make a submittal under 
this subsection shall be deemed to have expired 
upon the submittal of a waiver under this para- 
graph to the convening authority. 

(c) Action by Convening Authority. — (1) The 
authority under this subsection to modify the 
findings and sentence of a military commission 
under this chapter is a matter of the sole discre- 
tion and prerogative of the convening authority. 

(2) The convening authority is not required to 
take action on the findings of a military com- 
mission under this chapter. If the convening au- 
thority takes action on the findings, the conven- 
ing authority may, in the sole discretion of the 
convening authority, only — 

(A) dismiss any charge or specification by 
setting aside a finding of guilty thereto; or 

(B) change a finding of guilty to a charge to 
a finding of guilty to an offense that is a lesser 
included offense of the offense stated in the 
charge. 

(3) (A) The convening authority shall take ac- 
tion on the sentence of a military commission 
under this chapter. 

(B) Subject to regulations prescribed by the 
Secretary of Defense, action under this para- 
graph may be taken only after consideration of 
any matters submitted by the accused under 
subsection (b) or after the time for submitting 
such matters expires, whichever is earlier. 

(C) In taking action under this paragraph, the 
convening authority may, in the sole discretion 
of the convening authority, approve, disapprove, 
commute, or suspend the sentence in whole or in 
part. The convening authority may not increase 
a sentence beyond that which is found by the 
military commission. 
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(4) The convening authority shall serve on the 
accused or on defense counsel notice of any ac- 
tion taken by the convening authority under 
this subsection. 

(d) Order of Revision or Rehearing. — (1) Sub- 
ject to paragraphs (2) and (3), the convening au- 
thority of a military commission under this 
chapter may, in the sole discretion of the con- 
vening authority, order a proceeding in revision 
or a rehearing. 

(2) (A) Except as provided in subparagraph (B), 
a proceeding in revision may be ordered by the 
convening authority if — 

(i) there is an apparent error or omission in 
the record; or 

(ii) the record shows improper or inconsist- 
ent action by the military commission with 
respect to the findings or sentence that can be 
rectified without material prejudice to the 
substantial rights of the accused. 

(B) In no case may a proceeding in revision — 

(i) reconsider a finding of not guilty of a 
specification or a ruling which amounts to a 
finding of not guilty; 

(ii) reconsider a finding of not guilty of any 
charge, unless there has been a finding of 
guilty under a specification laid under that 
charge, which sufficiently alleges a violation; 
or 

(iii) increase the severity of the sentence un- 
less the sentence prescribed for the offense is 
mandatory. 

(3) A rehearing may be ordered by the conven- 
ing authority if the convening authority dis- 
approves the findings and sentence and states 
the reasons for disapproval of the findings. If the 
convening authority disapproves the finding and 
sentence and does not order a rehearing, the 
convening authority shall dismiss the charges. 
A rehearing as to the findings may not be or- 
dered by the convening authority when there is 
a lack of sufficient evidence in the record to 
support the findings. A rehearing as to the sen- 
tence may be ordered by the convening author- 
ity if the convening authority disapproves the 
sentence. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2599.) 

Prior Provisions 

A prior section 950b, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2618, related to review by the con- 
vening- authority, prior to the general amendment of 
this chapter by Pub. L. 111-84. 

§950c. Appellate referral; waiver or withdrawal 
of appeal 

(a) Automatic Referral for Appellate Re- 
view. — Except as provided in subsection (b), in 
each case in which the final decision of a mili- 
tary commission under this chapter (as ap- 
proved by the convening authority) includes a 
finding of guilty, the convening authority shall 
refer the case to the United States Court of 
Military Commission Review. Any such referral 
shall be made in accordance with procedures 
prescribed under regulations of the Secretary. 

(b) Waiver of Right of Review.— (1) Except in 
a case in which the sentence as approved under 
section 950b of this title extends to death, an ac- 
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oused may file with the convening authority a 
statement expressly waiving the right of the ac- 
cused to appellate review by the United States 
Court of Military Commission Review under sec- 
tion 950f of this title of the final decision of the 
military commission under this chapter. 

(2) A waiver under paragraph (1) shall be 
signed by both the accused and a defense coun- 
sel. 

(3) A waiver under paragraph (1) must be filed, 
if at all, within 10 days after notice of the action 
is served on the accused or on defense counsel 
under section 950b(c)(4) of this title. The conven- 
ing authority, for good cause, may extend the 
period for such filing by not more than 30 days. 

(c) Withdrawal op Appeal. — Except in a case 
in which the sentence as approved under section 
950b of this title extends to death, the accused 
may withdraw an appeal at any time. 

(d) Effect of Waiver or Withdrawal. — A 
waiver of the right to appellate review or the 
withdrawal of an appeal under this section bars 
review under section 950f of this title. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2600.) 

Prior Provisions 

A prior section 950c, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2620, related to appellate referral 
and waiver or withdrawal of appeal, prior to the gen- 
eral amendment of this chapter by Pub. L. 111-84. 

§950d. Interlocutory appeals by the United 
States 

(a) Interlocutory Appeal. — Except as pro- 
vided in subsection (b), in a trial by military 
commission under this chapter, the United 
States may take an interlocutory appeal to the 
United States Court of Military Commission Re- 
view of any order or ruling of the military 
judge— 

(1) that terminates proceedings of the mili- 
tary commission with respect to a charge or 
specification; 

(2) that excludes evidence that is substantial 
proof of a fact material in the proceeding; 

(3) that relates to a matter under subsection 
(c) or (d) of section 949d of this title; or 

(4) that, with respect to classified informa- 
tion — 

(A) authorizes the disclosure of such infor- 
mation; 

(B) imposes sanctions for nondisclosure of 
such information; or 

(C) refuses a protective order sought by 
the United States to prevent the disclosure 
of such information. 

(b) Limitation.— The United States may not 
appeal under subsection (a) an order or ruling 
that is, or amounts to, a finding of not guilty by 
the military commission with respect to a 
charge or specification. 

(c) Scope of Appeal Right With Respect to 
Classified Information.— The United States 
has the right to appeal under paragraph (4) of 
subsection (a) whenever the military judge en- 
ters an order or ruling that would require the 
disclosure of classified information, without re- 
gard to whether the order or ruling appealed 
from was entered under this chapter, another 



provision of law, a rule, or otherwise. Any such 
appeal may embrace any preceding order, ruling, 
or reasoning constituting the basis of the order 
or ruling that would authorize such disclosure. 

(d) Timing and Action on Interlocutory Ap- 
peals Relating to Classified Information. — 

(1) Appeal to be expedited. — An appeal 
taken pursuant to paragraph (4) of subsection 
(a) shall be expedited by the United States 
Court of Military Commission Review. 

(2) Appeals before trial. — If such an appeal 
is taken before trial, the appeal shall be taken 
within 10 days after the order or ruling from 
which the appeal is made and the trial shall 
not commence until the appeal is decided. 

(3) Appeals during trial.— If such an appeal 
is taken during trial, the military judge shall 
adjourn the trial until the appeal is decided, 
and the court of appeals — 

(A) shall hear argument on such appeal 
within 4 days of the adjournment of the trial 
(excluding weekends and holidays); 

(B) may dispense with written briefs other 
than the supporting materials previously 
submitted to the military judge; 

(C) shall render its decision within four 
days of argument on appeal (excluding week- 
ends and holidays); and 

(D) may dispense with the issuance of a 
written opinion in rendering its decision. 

(e) Notice and Timing of Other Appeals. — 
The United States shall take an appeal of an 
order or ruling under subsection (a), other than 
an appeal under paragraph (4) of that subsection, 
by filing a notice of appeal with the military 
judge within 5 days after the date of the order or 
ruling. 

(f) Method of Appeal. — An appeal under this 
section shall be forwarded, by means specified in 
regulations prescribed by the Secretary of De- 
fense, directly to the United States Court of 
Military Commission Review. 

(g) Appeals Court To Act Only With Re- 
spect to Matter of Law. — In ruling on an ap- 
peal under paragraph (1), (2), or (3) of subsection 
(a), the appeals court may act only with respect 
to matters of law. 

(h) Subsequent Appeal Rights of Accused 
Not Affected. — An appeal under paragraph (4) 
of subsection (a), and a decision on such appeal, 
shall not affect the right of the accused, in a 
subsequent appeal from a judgment of convic- 
tion, to claim as error reversal by the military 
judge on remand of a ruling appealed from dur- 
ing trial. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2601.) 

Prior Provisions 

A prior section 950d, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2620, related to appeal by the 
United States, prior to the general amendment of this 
chapter by Pub. L. 111-84. 

§ 950e. Rehearings 

(a) Composition of Military Commission for 
Rehearing. — Each rehearing under this chapter 
shall take place before a military commission 
under this chapter composed of members who 
were not members of the military commission 
which first heard the case. 
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(b) Scope of Rehearing.— (1) Upon a rehear- 
ing— 

(A) the accused may not be tried for any of- 
fense of which the accused was found not 
guilty by the first military commission; and 

(B) no sentence in excess of or more than the 
original sentence may be imposed unless — 

(i) the sentence is based upon a finding of 
guilty of an offense not considered upon the 
merits in the original proceedings; or 

(ii) the sentence prescribed for the offense 
is mandatory. 

(2) Upon a rehearing, if the sentence approved 
after the first military commission was in ac- 
cordance with a pretrial agreement and the ac- 
cused at the rehearing changes his plea with re- 
spect to the charges or specifications upon 
which the pretrial agreement was based, or 
otherwise does not comply with pretrial agree- 
ment, the sentence as to those charges or speci- 
fications may include any punishment not in ex- 
cess of that lawfully adjudged at the first mili- 
tary commission. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2602.) 

Prior Provisions 

A prior section 950e, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2621, related to rehearings, prior 
to the general amendment of this chapter by Pub. L. 
111-84. 

§ 950f. Review by United States Court of Military 
Commission Review 

(a) Establishment. — There is a court of record 
to be known as the "United States Court of 
Military Commission Review" (in this section 
referred to as the "Court"). The Court shall con- 
sist of one or more panels, each composed of not 
less than three judges on the Court. For the pur- 
pose of reviewing decisions of military commis- 
sions under this chapter, the Court may sit in 
panels or as a whole, in accordance with rules 
prescribed by the Secretary of Defense. 

(b) Judges.— (1) Judges on the Court shall be 
assigned or appointed in a manner consistent 
with the provisions of this subsection. 

(2) The Secretary of Defense may assign per- 
sons who are appellate military judges to be 
judges on the Court. Any judge so assigned shall 
be a commissioned officer of the armed forces, 
and shall meet the qualifications for military 
judges prescribed by section 948j(b) of this title. 

(3) The President may appoint, by and with 
the advice and consent of the Senate, additional 
judges to the United States Court of Military 
Commission Review. 

(4) No person may serve as a judge on the 
Court in any case in which that person acted as 
a military judge, counsel, or reviewing official. 

(c) Cases To Be Reviewed.— The Court shall, 
in accordance with procedures prescribed under 
regulations of the Secretary, review the record 
in each case that is referred to the Court by the 
convening authority under section 950c of this 
title with respect to any matter properly raised 
by the accused. 

(d) Standard and Scope of Review.— In a case 
reviewed by the Court under this section, the 
Court may act only with respect to the findings 



and sentence as approved by the convening au- 
thority. The Court may affirm only such find- 
ings of guilty, and the sentence or such part or 
amount of the sentence, as the Court finds cor- 
rect in law and fact and determines, on the basis 
of the entire record, should be approved. In con- 
sidering the record, the Court may weigh the 
evidence, judge the credibility of witnesses, and 
determine controverted questions of fact, rec- 
ognizing that the military commission saw and 
heard the witnesses. 

(e) Rehearings. — If the Court sets aside the 
findings or sentence, the Court may, except 
where the setting aside is based on lack of suffi- 
cient evidence in the record to support the find- 
ings, order a rehearing. If the Court sets aside 
the findings or sentence and does not order a re- 
hearing, the Court shall order that the charges 
be dismissed. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2603; amended Pub. L. 
112-81, div. A, title X, § 1034(c), Dec. 31, 2011, 125 
Stat. 1573.) 

Prior Provisions 

A prior section 950f, added Pub. L. 109-366, § 3(a)(1), 
Oct. IV, 2006, 120 Stat. 2621; amended Pub. L. 110-181, div. 
A, title X, § 1063(a)(6), Jan. 28, 2008, 122 Stat. 322, related 
to review by Court of Military Commission Review, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

Amendments 

2011 — Subsec. (a). Pub. L. 112-81 substituted "judges 
on the Court" for "appellate military judges" in second 
sentence. 

§ 950g. Review by United States Court of Appeals 
for the District of Columbia Circuit; writ of 
certiorari to Supreme Court 

(a) Exclusive Appellate Jurisdiction.— Ex- 
cept as provided in subsection (b), the United 
States Court of Appeals for the District of Co- 
lumbia Circuit shall have exclusive jurisdiction 
to determine the validity of a final judgment 
rendered by a military commission (as approved 
by the convening authority and, where applica- 
ble, as affirmed or set aside as incorrect in law 
by the United States Court of Military Commis- 
sion Review) under this chapter. 

(b) Exhaustion of Other Appeals.— The 
United States Court of Appeals for the District 
of Columbia Circuit may not review a final judg- 
ment described in subsection (a) until all other 
appeals under this chapter have been waived or 
exhausted. 

(c) Time for Seeking Review.— A petition for 
review by the United States Court of Appeals for 
the District of Columbia Circuit must be filed in 
the Court of Appeals — 

(1) not later than 20 days after the date on 
which written notice of the final decision of 
the United States Court of Military Commis- 
sion Review is served on the parties; or 

(2) if the accused submits, in the form pre- 
scribed by section 950c of this title, a written 
notice waiving the right of the accused to re- 
view by the United States Court of Military 
Commission Review, not later than 20 days 
after the date on which such notice is submit- 
ted. 
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(d) Scope and Nature of Review. — The United 
States Court of Appeals for the District of Co- 
lumbia Circuit may act under this section only 
with respect to the findings and sentence as ap- 
proved by the convening authority and as af- 
firmed or set aside as incorrect in law by the 
United States Court of Military Commission Re- 
view, and shall take action only with respect to 
matters of law, including the sufficiency of the 
evidence to support the verdict. 

(e) Review by Supreme Court. — The Supreme 
Court may review by writ of certiorari pursuant 
to section 1254 of title 28 the final judgment of 
the United States Court of Appeals for the Dis- 
trict of Columbia Circuit under this section. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2603; amended Pub. L. 
112-81, div. A, title X, § 1034(d), Dec. 31, 2011, 125 
Stat. 1573.) 

Prior Provisions 

A prior section 950g, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2622, related to review by the 
United States Court of Appeals for the District of Co- 
lumbia Circuit and the Supreme Court, prior to the 
general amendment of this chapter by Pub. L. 111-84. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 1034(d)(1), inserted 
"as affirmed or set aside as incorrect in law by" after 
"where applicable,". 

Subsec. (c). Pub. L. 112-81, § 1034(d)(2)(A), substituted 
"in the Court of Appeals — " for "by the accused in the 
Court of Appeals not later than 20 days after the date 
on which — " in introductory provisions. 

Subsec. (c)(1). Pub. L. 112-81, § 1034(d)(2)(B), inserted 
"not later than 20 days after the date on which" before 
"written notice" and substituted "on the parties" for 
"on the accused or on defense counsel". 

Subsec. (c)(2). Pub. L. 112-81, § 1034(d)(2)(C), inserted 
"if" before "the accused submits" and inserted before 
period at end ", not later than 20 days after the date on 
which such notice is submitted". 

§ 950h. Appellate counsel 

(a) Appointment. — The Secretary of Defense 
shall, by regulation, establish procedures for the 
appointment of appellate counsel for the United 
States and for the accused in military commis- 
sions under this chapter. Appellate counsel shall 
meet the qualifications of counsel for appearing 
before military commissions under this chapter. 

(b) Representation of United States. — Ap- 
pellate counsel appointed under subsection (a) — 

(1) shall represent the United States in any 
appeal or review proceeding under this chapter 
before the United States Court of Military 
Commission Review; and 

(2) may, when requested to do so by the At- 
torney General in a case arising under this 
chapter, represent the United States before 
the United States Court of Appeals for the Dis- 
trict of Columbia Circuit or the Supreme 
Court. 

(c) Representation of Accused.— The accused 
shall be represented by appellate counsel ap- 
pointed under subsection (a) before the United 
States Court of Military Commission Review, 
the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, and the Supreme 
Court, and by civilian counsel if retained by the 
accused. Any such civilian counsel shall meet 



the qualifications under paragraph (3) of section 
949c(b) of this title for civilian counsel appear- 
ing before military commissions under this 
chapter and shall be subject to the requirements 
of paragraph (7) of that section. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2604.) 

Prior Provisions 

A prior section 950h, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2622, related to appellate counsel, 
prior to the general amendment of this chapter by Pub. 
L. 111-84. 

§950i. Execution of sentence; suspension of sen- 
tence 

(a) In General. — The Secretary of Defense is 
authorized to carry out a sentence imposed by a 
military commission under this chapter in ac- 
cordance with such procedures as the Secretary 
may prescribe. 

(b) Execution of Sentence of Death Only 
Upon Approval by the President. — If the sen- 
tence of a military commission under this chap- 
ter extends to death, that part of the sentence 
providing for death may not be executed until 
approved by the President. In such a case, the 
President may commute, remit, or suspend the 
sentence, or any part thereof, as he sees fit. 

(c) Execution of Sentence of Death Only 
Upon Final Judgment of Legality of Proceed- 
ings. — (1) If the sentence of a military commis- 
sion under this chapter extends to death, the 
sentence may not be executed until there is a 
final judgment as to the legality of the proceed- 
ings (and with respect to death, approval under 
subsection (b)). 

(2) A judgment as to legality of proceedings is 
final for purposes of paragraph (1) when review 
is completed in accordance with the judgment of 
the United States Court of Military Commission 
Review and — 

(A) the time for the accused to file a petition 
for review by the United States Court of Ap- 
peals for the District of Columbia Circuit has 
expired, the accused has not filed a timely pe- 
tition for such review, and the case is not 
otherwise under review by the Court of Ap- 
peals; or 

(B) review is completed in accordance with 
the judgment of the United States Court of 
Appeals for the District of Columbia Circuit 
and — 

(i) a petition for a writ of certiorari is not 
timely filed; 

(ii) such a petition is denied by the Su- 
preme Court; or 

(iii) review is otherwise completed in ac- 
cordance with the judgment of the Supreme 
Court. 

(d) Suspension of Sentence.— The Secretary 
of the Defense, or the convening authority act- 
ing on the case (if other than the Secretary), 
may suspend the execution of any sentence or 
part thereof in the case, except a sentence of 
death. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2605.) 

Prior Provisions 

A prior section 950i, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2623, related to execution of sen- 
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tence, procedures for execution of sentence of death, 
and suspension of sentence prior to the general amend- 
ment of this chapter by Pub. L. 111-84. 

§950j. Finality of proceedings, findings, and sen- 
tences 

The appellate review of records of trial pro- 
vided by this chapter, and the proceedings, find- 
ings, and sentences of military commissions as 
approved, reviewed, or affirmed as required by 
this chapter, are final and conclusive. Orders 
publishing the proceedings of military commis- 
sions under this chapter are binding upon all de- 
partments, courts, agencies, and officers of the 
United States, subject only to action by the Sec- 
retary or the convening authority as provided in 
section 950i(c) of this title and the authority of 
the President. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2605.) 

Prior Provisions 

A prior section 950j, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2623; amended Pub. L. 110-181, div. 
A, title X, § 1063(a)(7), Jan. 28, 2008, 122 Stat. 322, related 
to finality of proceedings, findings, and sentences, prior 
to the general amendment of this chapter by Pub. L. 
111-84. 

SUBCHAPTER VIII— PUNITIVE MATTERS 

Sec. 

950p. Definitions; construction of certain offenses; 

common circumstances. 
950q. Principals. 
950r. Accessory after the fact. 
950s. Conviction of lesser offenses. 
950t. Crimes triable by military commission. 

§950p. Definitions; construction of certain of- 
fenses; common circumstances 

(a) Definitions.— In this subchapter: 

(1) The term "military objective" means 
combatants and those objects during hos- 
tilities which, by their nature, location, pur- 
pose, or use, effectively contribute to the war- 
fighting or war-sustaining capability of an op- 
posing force and whose total or partial de- 
struction, capture, or neutralization would 
constitute a definite military advantage to 
the attacker under the circumstances at the 
time of an attack. 

(2) The term "protected person" means any 
person entitled to protection under one or 
more of the Geneva Conventions, including ci- 
vilians not taking an active part in hostilities, 
military personnel placed out of combat by 
sickness, wounds, or detention, and military 
medical or religious personnel. 

(3) The term "protected property" means 
any property specifically protected by the law 
of war, including buildings dedicated to reli- 
gion, education, art, science, or charitable 
purposes, historic monuments, hospitals, and 
places where the sick and wounded are col- 
lected, but only if and to the extent such prop- 
erty is not being used for military purposes or 
is not otherwise a military objective. The 
term includes objects properly identified by 
one of the distinctive emblems of the Geneva 
Conventions, but does not include civilian 
property that is a military objective. 



(b) Construction of Certain Offenses. — The 
intent required for offenses under paragraphs 
(1), (2), (3), (4), and (12) of section 950t of this 
title precludes the applicability of such offenses 
with regard to collateral damage or to death, 
damage, or injury incident to a lawful attack. 

(c) Common Circumstances. — An offense speci- 
fied in this subchapter is triable by military 
commission under this chapter only if the of- 
fense is committed in the context of and associ- 
ated with hostilities. 

(d) Effect. — The provisions of this subchapter 
codify offenses that have traditionally been tri- 
able by military commission. This chapter does 
not establish new crimes that did not exist be- 
fore the date of the enactment of this sub- 
chapter, as amended by the National Defense 
Authorization Act for Fiscal Year 2010, but rath- 
er codifies those crimes for trial by military 
commission. Because the provisions of this sub- 
chapter codify offenses that have traditionally 
been triable under the law of war or otherwise 
triable by military commission, this subchapter 
does not preclude trial for offenses that occurred 
before the date of the enactment of this sub- 
chapter, as so amended. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2606.) 

References in Text 

The date of the enactment of this subchapter, as 
amended by the National Defense Authorization Act for 
Fiscal Year 2010, referred to in subsec. (d), is the date 
of enactment of Pub. L. 111-84, which was approved Oct. 
28, 2009. 

Prior Provisions 

A prior section 950p, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2624, related to statement of sub- 
stantive offenses, prior to the general amendment of 
this chapter by Pub. L. 111-84. 

§ 950q. Principals 

Any person punishable under this chapter 
who — 

(1) commits an offense punishable by this 
chapter, or aids, abets, counsels, commands, 
or procures its commission; 

(2) causes an act to be done which if directly 
performed by him would be punishable by this 
chapter; or 

(3) is a superior commander who, with regard 
to acts punishable by this chapter, knew, had 
reason to know, or should have known, that a 
subordinate was about to commit such acts or 
had done so and who failed to take the nec- 
essary and reasonable measures to prevent 
such acts or to punish the perpetrators there- 
of, 

is a principal. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2606.) 

Prior Provisions 

A prior section 950q, added Pub. L. 109-366, §3(a)(l), 
Oct. 17, 2006, 120 Stat. 2624, related to principals, prior 
to the general amendment of this chapter by Pub. L. 
111-84. 

§ 950r. Accessory after the fact 

Any person subject to this chapter who, know- 
ing that an offense punishable by this chapter 
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has been committed, receives, comforts, or as- 
sists the offender in order to hinder or prevent 
his apprehension, trial, or punishment shall be 
punished as a military commission under this 
chapter may direct. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2607.) 

Prior Provisions 

A prior section 950r, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2624, related to accessory after 
the fact, prior to the general amendment of this chap- 
ter by Pub. L. 111-84. 

§ 950s. Conviction of lesser offenses 

An accused may be found guilty of an offense 
necessarily included in the offense charged or of 
an attempt to commit either the offense charged 
or an attempt to commit either the offense 
charged or an offense necessarily included there- 
in. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2607.) 

Prior Provisions 

A prior section 950s, added Pub. L. 109-366, § 3(a)(1), 
Oct. 17, 2006, 120 Stat. 2624, related to conviction of less- 
er included offense, prior to the general amendment of 
this chapter by Pub. L. 111-84. 

§ 950t. Crimes triable by military commission 

The following offenses shall be triable by mili- 
tary commission under this chapter at any time 
without limitation: 

(1) Murder of protected persons.— Any 
person subject to this chapter who inten- 
tionally kills one or more protected persons 
shall be punished by death or such other pun- 
ishment as a military commission under this 
chapter may direct. 

(2) Attacking civilians.— Any person sub- 
ject to this chapter who intentionally engages 
in an attack upon a civilian population as 
such, or individual civilians not taking active 
part in hostilities, shall be punished, if death 
results to one or more of the victims, by death 
or such other punishment as a military com- 
mission under this chapter may direct, and, if 
death does not result to any of the victims, by 
such punishment, other than death, as a mili- 
tary commission under this chapter may di- 
rect. 

(3) Attacking civilian objects.— Any person 
subject to this chapter who intentionally en- 
gages in an attack upon a civilian object that 
is not a military objective shall be punished as 
a military commission under this chapter may 
direct. 

(4) Attacking protected property.— Any 
person subject to this chapter who inten- 
tionally engages in an attack upon protected 
property shall be punished as a military com- 
mission under this chapter may direct. 

(5) Pillaging. — Any person subject to this 
chapter who intentionally and in the absence 
of military necessity appropriates or seizes 
property for private or personal use, without 
the consent of a person with authority to per- 
mit such appropriation or seizure, shall be 
punished as a military commission under this 
chapter may direct. 



(6) Denying quarter. — Any person subject to 
this chapter who, with effective command or 
control over subordinate groups, declares, or- 
ders, or otherwise indicates to those groups 
that there shall be no survivors or surrender 
accepted, with the intent to threaten an ad- 
versary or to conduct hostilities such that 
there would be no survivors or surrender ac- 
cepted, shall be punished as a military com- 
mission under this chapter may direct. 

(7) Taking hostages.— Any person subject to 
this chapter who, having knowingly seized or 
detained one or more persons, threatens to 
kill, injure, or continue to detain such person 
or persons with the intent of compelling any 
nation, person other than the hostage, or 
group of persons to act or refrain from acting 
as an explicit or implicit condition for the 
safety or release of such person or persons, 
shall be punished, if death results to one or 
more of the victims, by death or such other 
punishment as a military commission under 
this chapter may direct, and, if death does not 
result to any of the victims, by such punish- 
ment, other than death, as a military commis- 
sion under this chapter may direct. 

(8) Employing poison or similar weapons.— 
Any person subject to this chapter who inten- 
tionally, as a method of warfare, employs a 
substance or weapon that releases a substance 
that causes death or serious and lasting dam- 
age to health in the ordinary course of events, 
through its asphyxiating, bacteriological, or 
toxic properties, shall be punished, if death re- 
sults to one or more of the victims, by death 
or such other punishment as a military com- 
mission under this chapter may direct, and, if 
death does not result to any of the victims, by 
such punishment, other than death, as a mili- 
tary commission under this chapter may di- 
rect. 

(9) USING PROTECTED PERSONS AS A SHIELD.— 

Any person subject to this chapter who posi- 
tions, or otherwise takes advantage of, a pro- 
tected person with the intent to shield a mili- 
tary objective from attack. 1 or to shield, 
favor, or impede military operations, shall be 
punished, if death results to one or more of the 
victims, by death or such other punishment as 
a military commission under this chapter may 
direct, and, if death does not result to any of 
the victims, by such punishment, other than 
death, as a military commission under this 
chapter may direct. 

(10) Using protected property as a 
shield. — Any person subject to this chapter 
who positions, or otherwise takes advantage of 
the location of, protected property with the 
intent to shield a military objective from at- 
tack, or to shield, favor, or impede military 
operations, shall be punished as a military 
commission under this chapter may direct. 

(11) Torture. — 

(A) Offense. — Any person subject to this 
chapter who commits an act specifically in- 
tended to inflict severe physical or mental 
pain or suffering (other than pain or suffer- 
ing incidental to lawful sanctions) upon an- 
other person within his custody or physical 



1 So in original. The period probably should be a comma. 
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control for the purpose of obtaining informa- 
tion or a confession, punishment, intimida- 
tion, coercion, or any reason based on dis- 
crimination of any kind, shall be punished, 
if death results to one or more of the vic- 
tims, by death or such other punishment as 
a military commission under this chapter 
may direct, and, if death does not result to 
any of the victims, by such punishment, 
other than death, as a military commission 
under this chapter may direct. 

(B) Severe mental pain or suffering de- 
fined. — In this paragraph, the term "severe 
mental pain or suffering" has the meaning 
given that term in section 2340(2) of title 18. 

(12) Cruel or inhuman treatment. — Any 
person subject to this chapter who subjects an- 
other person in their custody or under their 
physical control, regardless of nationality or 
physical location, to cruel or inhuman treat- 
ment that constitutes a grave breach of com- 
mon Article 3 of the Geneva Conventions shall 
be punished, if death results to the victim, by 
death or such other punishment as a military 
commission under this chapter may direct, 
and, if death does not result to the victim, by 
such punishment, other than death, as a mili- 
tary commission under this chapter may di- 
rect. 

(13) Intentionally causing serious bodily 
injury. — 

(A) Offense. — Any person subject to this 
chapter who intentionally causes serious 
bodily injury to one or more persons, includ- 
ing privileged belligerents, in violation of 
the law of war shall be punished, if death re- 
sults to one or more of the victims, by death 
or such other punishment as a military com- 
mission under this chapter may direct, and, 
if death does not result to any of the vic- 
tims, by such punishment, other than death, 
as a military commission under this chapter 
may direct. 

(B) Serious bodily injury defined. — In 
this paragraph, the term "serious bodily in- 
jury" means bodily injury which involves — 

(i) a substantial risk of death; 

(ii) extreme physical pain; 

(iii) protracted and obvious disfigure- 
ment; or 

(iv) protracted loss or impairment of the 
function of a bodily member, organ, or 
mental faculty. 

(14) Mutilating or maiming.— Any person 
subject to this chapter who intentionally in- 
jures one or more protected persons by dis- 
figuring the person or persons by any mutila- 
tion of the person or persons, or by perma- 
nently disabling any member, limb, or organ 
of the body of the person or persons, without 
any legitimate medical or dental purpose, 
shall be punished, if death results to one or 
more of the victims, by death or such other 
punishment as a military commission under 
this chapter may direct, and, if death does not 
result to any of the victims, by such punish- 
ment, other than death, as a military commis- 
sion under this chapter may direct. 

(15) Murder in violation of the law of 
war. — Any person subject to this chapter who 



intentionally kills one or more persons, in- 
cluding privileged belligerents, in violation of 
the law of war shall be punished by death or 
such other punishment military commis- 
sion under this chapter may direct. 

(16) Destruction of property in violation 
of the law of war. — Any person subject to 
this chapter who intentionally destroys prop- 
erty belonging to another person in violation 
of the law of war shall 2 punished as a military 
commission under this chapter may direct. 

(17) Using treachery or perfidy.— Any per- 
son subject to this chapter who, after inviting 
the confidence or belief of one or more persons 
that they were entitled to, or obliged to ac- 
cord, protection under the law of war, inten- 
tionally makes use of that confidence or belief 
in killing, injuring, or capturing such person 
or persons shall be punished, if death results 
to one or more of the victims, by death or such 
other punishment as a military commission 
under this chapter may direct, and, if death 
does not result to any of the victims, by such 
punishment, other than death, as a military 
commission under this chapter may direct. 

(18) Improperly using a flag of truce.— 
Any person subject to this chapter who uses a 
flag of truce to feign an intention to nego- 
tiate, surrender, or otherwise suspend hos- 
tilities when there is no such intention shall 
be punished as a military commission under 
this chapter may direct. 

(19) Improperly using a distinctive em- 
blem. — Any person subject to this chapter who 
intentionally uses a distinctive emblem recog- 
nized by the law of war for combatant pur- 
poses in a manner prohibited by the law of war 
shall be punished as a military commission 
under this chapter may direct. 

(20) Intentionally mistreating a dead 
body. — Any person subject to this chapter who 
intentionally mistreats the body of a dead per- 
son, without justification by legitimate mili- 
tary necessary, shall be punished as a military 
commission under this chapter may direct. 

(21) Rape. — Any person subject to this chap- 
ter who forcibly or with coercion or threat of 
force wrongfully invades the body of a person 
by penetrating, however slightly, the anal or 
genital opening of the victim with any part of 
the body of the accused, or with any foreign 
object, shall be punished as a military com- 
mission under this chapter may direct. 

(22) Sexual assault or abuse.— Any person 
subject to this chapter who forcibly or with 
coercion or threat of force engages in sexual 
contact with one or more persons, or causes 
one or more persons to engage in sexual con- 
tact, shall be punished as a military commis- 
sion under this chapter may direct 3 

(23) Hijacking or hazarding a vessel or 
aircraft. — Any person subject to this chapter 
who intentionally seizes, exercises unauthor- 
ized control over, or endangers the safe navi- 
gation of a vessel or aircraft that is not a le- 
gitimate military objective shall be punished, 
if death results to one or more of the victims, 
by death or such other punishment as a mili- 



2 So in original. Probably should be followed by "be". 
3 So in original. Probably should be followed by a period. 
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tary commission under this chapter may di- 
rect, and, if death does not result to any of the 
victims, by such punishment, other than 
death, as a military commission under this 
chapter may direct. 

(24) Terrorism. — Any person subject to this 
chapter who intentionally kills or inflicts 
great bodily harm on one or more protected 
persons, or intentionally engages in an act 
that evinces a wanton disregard for human 
life, in a manner calculated to influence or af- 
fect the conduct of government or civilian 
population by intimidation or coercion, or to 
retaliate against government conduct, shall be 
punished, if death results to one or more of the 
victims, by death or such other punishment as 
a military commission under this chapter may 
direct, and, if death does not result to any of 
the victims, by such punishment, other than 
death, as a military commission under this 
chapter may direct. 

(25) Providing material support for ter- 
rorism.— 

(A) Offense. — Any person subject to this 
chapter who provides material support or re- 
sources, knowing or intending that they are 
to be used in preparation for, or in carrying 
out, an act of terrorism (as set forth in para- 
graph (24) of this section), or who inten- 
tionally provides material support or re- 
sources to an international terrorist organi- 
zation engaged in hostilities against the 
United States, knowing that such organiza- 
tion has engaged or engages in terrorism (as 
so set forth), shall be punished as a military 
commission under this chapter may direct. 

(B) Material support or resources de- 
fined. — In this paragraph, the term "mate- 
rial support or resources" has the meaning 
given that term in section 2339A(b) of title 
18. 

(26) Wrongfully aiding the enemy. — Any 
person subject to this chapter who, in breach 
of an allegiance or duty to the United States, 
knowingly and intentionally aids an enemy of 
the United States, or one of the co-belliger- 
ents of the enemy, shall be punished as a mili- 
tary commission under this chapter may di- 
rect. 

(27) Spying. — Any person subject to this 
chapter who, in violation of the law of war and 
with intent or reason to believe that it is to be 
used to the injury of the United States or to 
the advantage of a foreign power, collects or 
attempts to collect information by clandestine 
means or while acting under false pretenses, 
for the purpose of conveying such information 
to an enemy of the United States, or one of 
the co-belligerents of the enemy, shall be pun- 
ished by death or such other punishment as a 
military commission under this chapter may 
direct. 

(28) Attempts.— 

(A) In general. — Any person subject to 
this chapter who attempts to commit any of- 
fense punishable by this chapter shall be 
punished as a military commission under 
this chapter may direct. 

(B) Scope of offense.— An act, done with 
specific intent to commit an offense under 
this chapter, amounting to more than mere 



preparation and tending, even though fail- 
ing, to effect its commission, is an attempt 
to commit that offense. 

(C) Effect of consummation. — Any person 
subject to this chapter may be convicted of 
an attempt to commit an offense although it 
appears on the trial that the offense was 
consummated. 

(29) Conspiracy. — Any person subject to this 
chapter who conspires to commit one or more 
substantive offenses triable by military com- 
mission under this subchapter, and who know- 
ingly does any overt act to effect the object of 
the conspiracy, shall be punished, if death re- 
sults to one or more of the victims, by death 
or such other punishment as a military com- 
mission under this chapter may direct, and, if 
death does not result to any of the victims, by 
such punishment, other than death, as a mili- 
tary commission under this chapter may di- 
rect. 

(30) Solicitation. — Any person subject to 
this chapter who solicits or advises another or 
others to commit one or more substantive of- 
fenses triable by military commission under 
this chapter shall, if the offense solicited or 
advised is attempted or committed, be pun- 
ished with the punishment provided for the 
commission of the offense, but, if the offense 
solicited or advised is not committed or at- 
tempted, shall be punished as a military com- 
mission under this chapter may direct. 

(31) Contempt. — A military commission 
under this chapter may punish for contempt 
any person who uses any menacing word, sign, 
or gesture in its presence, or who disturbs its 
proceedings by any riot or disorder. 

(32) Perjury and obstruction of justice. — 
A military commission under this chapter 
may try offenses and impose such punishment 
as the military commission may direct for 
perjury, false testimony, or obstruction of jus- 
tice related to the military commission. 

(Added Pub. L. 111-84, div. A, title XVIII, §1802, 
Oct. 28, 2009, 123 Stat. 2607.) 

Prior Provisions 

Prior sections 950t to 950w were omitted in the gen- 
eral amendment of this chapter by Pub. L. 111-84. 

Section 950t, added Pub. L. 109-366, § 3(a)(1), Oct. 17, 
2006, 120 Stat. 2625, related to attempts to commit any 
offense punishable by this chapter. 

Section 950u, added Pub. L. 109-366, § 3(a)(1), Oct. 17, 
2006, 120 Stat. 2625, related to solicitation. 

Section 950v, added Pub. L. 109-366, § 3(a)(1), Oct. 17, 
2006, 120 Stat. 2625, related to definitions, construction, 
and crimes triable by military commissions. 

Section 950w, added Pub. L. 109-366, § 3(a)(1), Oct. 17, 
2006, 120 Stat. 2630, related to perjury, obstruction of 
justice, and contempt. 

CHAPTER 48— MILITARY CORRECTIONAL 
FACILITIES 

See. 

951. Establishment; organization; administration. 

952. Parole. 

953. Remission or suspension of sentence; restora- 

tion to duty; reenlistment. 

954. Voluntary extension; probation. 

955. Prisoners transferred to or from foreign coun- 

tries. 

956. Deserters, prisoners, members absent without 

leave: expenses and rewards. 
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Sec. 

Amendments 

1984— Pub. L. 98-525, title XIV, § 1401(b)(2), Oct. 19. 
1984, 98 Stat. 2615, added item 956. 

1980— Pub. L. 96-513, title V, §511(26), Dec. 13, 1980, 94 
Stat. 2922, added item 955. 

§951. Establishment; organization; administra- 
tion 

(a) The Secretaries concerned may provide for 
the establishment of such military correctional 
facilities as are necessary for the confinement of 
offenders against chapter 47 of this title. 

(b) The Secretary concerned shall — 

(1) designate an officer for each armed force 
under his jurisdiction to administer military 
correctional facilities established under this 
chapter; 

(2) provide for the education, training, reha- 
bilitation, and welfare of offenders confined in 
a military correctional facility of his depart- 
ment; and 

(3) provide for the organization and equip- 
ping of offenders selected for training with a 
view to their honorable restoration to duty or 
possible reenlistment. 

(c) There shall be an officer in command of 
each major military correctional facility. Under 
regulations to be prescribed by the Secretary 
concerned, the officer in command shall have 
custody and control of offenders confined within 
the facility which he commands, and shall use- 
fully employ those offenders as he considers best 
for their health and reformation, with a view to 
their restoration to duty, enlistment for future 
service, or return to civilian life as useful citi- 
zens. 

(d) There may be made or repaired at each 
military correctional facility such supplies for 
the armed forces or other agencies of the United 
States as can properly and economically be 
made or repaired at such facilities. 

(Added Pub. L. 90-377, §1, July 5, 1968, 82 Stat. 
287; amended Pub. L. 96-513, title V, §511(27), 
Dec. 12, 1980, 94 Stat. 2922.) 

Amendments 

1980— Subsec. (d). Pub. L. 96-513 substituted "at such 
facilities" for "as such facilities". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Offenses Against Minors 

Pub. L. 105-119, title I, § 115(a)(8)(C), Nov. 26, 1997, 111 
Stat. 2466, as amended by Pub. L. 109-248, title I, § 141(1), 
July 27, 2006, 120 Stat. 604, provided that: 

"(i) The Secretary of Defense shall specify categories 
of conduct punishable under the Uniform Code of Mili- 
tary Justice which are sex offenses as that term is de- 
fined in the Sex Offender Registration and Notification 
Act [42 U.S.C. 16901 et seq.], and such other conduct as 
the Secretary deems appropriate for inclusion for pur- 
poses of this subparagraph. 

"(ii) In relation to persons sentenced by a court mar- 
tial for conduct in the categories specified under clause 
(i), the Secretary shall prescribe procedures and imple- 
ment a system to — 

"(I) provide notice concerning the release from con- 
finement or sentencing of such persons; 



"(II) inform such persons concerning registration 
obligations; and 

"(III) track and ensure compliance with registra- 
tion requirements by such persons during any period 
of parole, probation, or other conditional release or 
supervision related to the offense. 

"(iii) The procedures and requirements established by 
the Secretary under this subparagraph shall, to the 
maximum extent practicable, be consistent with those 
specified for Federal offenders under the Sex Offender 
Registration and Notification Act. 

"(iv) If a person within the scope of this subpara- 
graph is confined in a facility under the control of the 
Bureau of Prisons at the time of release, the Bureau of 
Prisons shall provide notice of release and inform the 
person concerning registration obligations under the 
procedures specified in section 4042(c) of title 18, United 
States Code." 

Notification of Victims and Witnesses of Status 
of Prisoners in Military Correctional Facilities 

Pub. L. 103-160, div. A, title V, §552, Nov. 30, 1993, 107 
Stat. 1662, directed the Secretary of Defense to pre- 
scribe procedures, not later than six months after Nov. 
30, 1993, for notice of the status of offenders confined in 
military correctional facilities to be provided to vic- 
tims and witnesses, to implement a centralized system 
for the provision of such notice not later than six 
months after such procedures had been prescribed, to 
notify Congress upon implementation of the central- 
ized system of notice, and to submit to Congress a re- 
port after such system had been in operation for one 
year, and directed that the requirement to establish 
procedures and implement a centralized system of no- 
tice would expire 90 days after receipt of the report. 

§ 952. Parole 

(a) The Secretary concerned may provide a 
system of parole for offenders who are confined 
in military correctional facilities and who were 
at the time of commission of their offenses sub- 
ject to the authority of that Secretary. 

(b) In a case in which parole for an offender 
serving a sentence of confinement for life is de- 
nied, only the President or the Secretary con- 
cerned may grant the offender parole on appeal 
of that denial. The authority to grant parole on 
appeal in such a case may not be delegated. 

(Added Pub. L. 90-377, §1, July 5, 1968, 82 Stat. 
287; amended Pub. L. 105-85, div. A, title V, 
§ 582(a), Nov. 18, 1997, 111 Stat. 1760.) 

Amendments 

1997 — Pub. L. 105-85 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 1997 Amendment 

Section 582(b) of Pub. L. 105-85 provided that: "Sub- 
section (b) of section 952 of title 10, United States Code 
(as added by subsection (a)), shall apply only with re- 
spect to any decision to deny parole made after the 
date of the enactment of this Act [Nov. 18, 1997]." 

§953. Remission or suspension of sentence; res- 
toration to duty; reenlistment 

For offenders who were at the time of commis- 
sion of their offenses subject to his authority 
and who merit such action, the Secretary con- 
cerned shall establish — 

(1) a system for the remission or suspension 
of the unexecuted part of the sentences of se- 
lected offenders; 

(2) a system for the restoration to duty of 
such offenders who have had the unexecuted 
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part of their sentences remitted or suspended 
and who have not been discharged; and 

(3) a system for the enlistment of such of- 
fenders who have had the unexecuted part of 
their sentences remitted and who have been 
discharged. 

(Added Pub. L. 90-377, §1, July 5, 1968, 82 Stat. 
287.) 

§ 954. Voluntary extension; probation 

The Secretary concerned may provide for per- 
sons who were subject to his authority at the 
time of commission of their offenses a system 
for retention of selected offenders beyond expi- 
ration of normal service obligation in order to 
voluntarily serve a period of probation with a 
view to honorable restoration to duty. 

(Added Pub. L. 90-377, §1, July 5, 1968, 82 Stat. 
288; amended Pub. L. 105-85, div. A, title X, 
§1073(a)(12), Nov. 18, 1997, 111 Stat. 1900.) 

Amendments 

199V— Pub. L. 105-85 substituted "his authority" for 
"this authority". 

§955. Prisoners transferred to or from foreign 
countries 

(a) When a treaty is in effect between the 
United States and a foreign country providing 
for the transfer of convicted offenders, the Sec- 
retary concerned may, with the concurrence of 
the Attorney General, transfer to such foreign 
country any offender against chapter 47 of this 
title. Such transfer shall be effected subject to 
the terms of such treaty and chapter 306 of title 
18. 

(b) Whenever the United States is party to an 
agreement on the status of forces under which 
the United States may request that it take cus- 
tody of a prisoner belonging to its armed forces 
who is confined by order of a foreign court, the 
Secretary concerned may provide for the carry- 
ing out of the terms of such confinement in a 
military correctional facility of his department 
or in any penal or correctional institution under 
the control of the United States or which the 
United States may be allowed to use. Except as 
otherwise specified in such agreement, such per- 
son shall be treated as if he were an offender 
against chapter 47 of this title. 

(Added Pub. L. 95-144, §4, Oct. 28, 1977, 91 Stat. 
1221; amended Pub. L. 96-513, title V, §511(28), 
Dec. 12, 1980, 94 Stat. 2922.) 

Amendments 

1980 — Subsec. (a). Pub. L. 96-513 substituted "such" 
for "said" in two places, "Such" for "Said", and struck 
out ", United States Code" after "18". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§956. Deserters, prisoners, members absent with- 
out leave: expenses and rewards 

Funds appropriated to the Department of De- 
fense may be used for the following purposes: 
(1) Expenses for the apprehension and deliv- 
ery of deserters, prisoners, and members ab- 



sent without leave, including the payment of 
rewards, in an amount not to exceed $75, for 
the apprehension of any such person. 

(2) Expenses of prisoners confined in non- 
military facilities. 

(3) Payment of a gratuity of not to exceed 
$25 to each prisoner upon release from confine- 
ment in a military or contract prison facility. 

(4) The issue of authorized articles to pris- 
oners and other persons in military custody. 

(5) Under such regulations as the Secretary 
concerned may prescribe, expenses incident to 
the maintenance, pay, and allowances of pris- 
oners of war, other persons in the custody of 
the Army, Navy, or Air Force whose status is 
determined by the Secretary concerned to be 
similar to prisoners of war, and persons de- 
tained in the custody of the Army, Navy, or 
Air Force pursuant to Presidential proclama- 
tion. 

(Added Pub. L. 98-525, title XIV, § 1401(b)(1), Oct. 
19, 1984, 98 Stat. 2614.) 

Prior Provisions 

Provisions similar to those in pars. (1) to (5) of this 
section were contained in the following' appropriation 
acts, with the exception of the provisions similar to 
par. (2) which first appeared in the act of July 1, 1943: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8006], 98 Stat. 1904, 1923. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §§706, 709, 97 
Stat. 1437, 1439. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§§706, 709], 96 Stat. 1833, 1850, 1851. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §§706, 709, 95 
Stat. 1578, 1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §§706, 709, 94 
Stat. 3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §§706, 709, 93 
Stat. 1152, 1153. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §§806, 809, 92 
Stat. 1243, 1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §§805, 808, 91 
Stat. 899, 900. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §§705, 708, 90 
Stat. 1291, 1292. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §§705, 708, 90 
Stat. 168, 169. 

Oct. 8, 1974, Pub. L. 93-437, title VIII, §§805, 808, 88 
Stat. 1224, 1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §§705, 708, 87 
Stat. 1038, 1039. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §§705, 708, 86 
Stat. 1196, 1197. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §§705, 708, 85 
Stat. 727, 728. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §§805, 808, 84 
Stat. 2030, 2031. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §§605, 608, 83 
Stat. 480. 

Oct. 17, 1968, Pub. L. 90-580, title V, §§504, 507, 82 Stat. 
1129, 1130. 

Sept. 29, 1967, Pub. L. 90-96, title VI, §§604, 607, 81 
Stat. 242. 

Oct. 15, 1966, Pub. L. 89-687, title VI, §§604, 607, 80 
Stat. 991. 

Sept. 29, 1965, Pub. L. 89-213, title VI, §§604, 607, 79 
Stat. 873, 874. 

Aug. 19, 1964, Pub. L. 88-446, title V, §§504, 507, 78 Stat. 
474, 475. 

Oct. 17, 1963, Pub. L. 88-149, title V, §§504, 507, 77 Stat. 
264. 

Aug. 9, 1962, Pub. L. 87-577, title I, §101, title V, §§504, 
507, 76 Stat. 318, 328. 

Aug. 17, 1961, Pub. L. 87-144, title I, §101, title II, §201. 
title VI, §§604, 607, 75 Stat. 365-369, 375, 376. 
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July 7, 1960, Pub. L. 86-601, title I, §101, title II, §201, 
title V, §§504, 50V, 74 Stat. 338-340, 342, 350. 

Aug. 18, 1959, Pub. L. 86-166, title I, §101, title II, §201, 
title V, §§ 604, 607, 73 Stat. 366-368, 370, 378, 379. 

Aug. 22, 1958, Pub. L. 85-724, title III, §301, title V, 
§501, title VI, §604, 72 Stat. 713, 714, 721, 722, 723. 

Aug. 2, 1957, Pub. L. 85-117, title III, §301, title V, §501, 
title VI, §604, 71 Stat. 313, 314, 321, 323. 

July 2, 1956, ch. 488, title III, §301, title V, §501. title 
VI, §604, 70 Stat. 456, 457, 464, 465, 467. 

July 13, 1955, ch. 358, title III, §301, title V, §501, title 

VI, §606, 69 Stat. 303, 304, 312, 313, 315. 

June 30, 1954, ch. 432, title IV, §401, title VI, §601, title 

VII, § 706, 68 Stat. 338, 339, 347, 348, 350. 

Aug. 1, 1953, ch. 305, title III, §301, title V, §501, title 
VI, §610, 67 Stat. 338, 339, 348, 350. 

July 10, 1952, ch. 630, title III, §301, title V, §501, title 
VI, §612, 66 Stat. 519, 520, 530, 532. 

Oct. 18, 1951, ch. 512, title III, §301, title V, §501, title 
VI, §612, 65 Stat. 426, 429, 443, 446. 

Sept. 6, 1950, ch. 896, Ch. X, title III, §301, title V, 
§501, title VI, §614, 64 Stat. 732, 735, 750, 753. 

Oct. 29, 1949, ch. 787, title III, §301, title V, §501, title 
VI, §616, 63 Stat. 990-992, 1015, 1020. 

June 24, 1948, ch. 632, §§1, 11, 62 Stat. 653, 655, 669. 

July 30, 1947, ch. 357, title I, §§1, 12, 61 Stat. 555, 557, 
572 

July 16, 1946, ch. 583, §§1, 13, 60 Stat. 546-548, 565. 

July 3, 1945, ch. 265, §§1, 15, 59 Stat. 388-390, 406. 

June 28, 1944, ch. 303, §§1, 15, 58 Stat. 578, 580, 595. 

July 1, 1943, ch. 185, §§1, 15, 57 Stat. 352, 354, 369. 

July 2, 1942, ch. 477, §§1, 14, 56 Stat. 615, 617, 633. 

Dec. 17, 1941, ch. 591, title I, §103, 55 Stat. 813. 

June 30, 1941, ch. 262, §1, 55 Stat. 371, 373. 

June 13, 1940, ch. 343, §1, 54 Stat. 357-359. 

Apr. 26, 1939, ch. 88, §1, 53 Stat. 598, 600. 

June 11, 1938, ch. 37, §1, 52 Stat. 648, 649. 

July 1, 1937, ch. 423, §1, 50 Stat. 448, 450. 

May 15, 1936, ch. 404, §1, title I, 49 Stat. 1284, 1286. 

Apr. 9, 1935, ch. 54, §1, title I, 49 Stat. 127, 128. 

Apr. 26, 1934, ch. 165, title I, 48 Stat. 619, 621. 

Mar. 4, 1933, ch. 281, title I, 47 Stat. 1575, 1577. 

July 14, 1932, ch. 482, title I, 47 Stat. 668, 670, 671. 

Feb. 23, 1931, ch. 279, title I, 46 Stat. 1281-1284. 

May 28, 1930, ch. 348, title I, 46 Stat. 436, 438. 

Feb. 28, 1929, ch. 366, title I, 45 Stat. 1354, 1356. 

Mar. 23, 1928, ch. 232, title I, 45 Stat. 330, 332. 

Feb. 23, 1927, ch. 167, title I, 44 Stat. 1110, 1113. 

Apr. 15, 1926, ch. 146, title I, 44 Stat. 259, 262. 

Feb. 12, 1925, ch. 225, title I, 43 Stat. 900. 

Provisions similar to those in par. (5) of this section 
were contained in Pub. L. 98-212, title VII, §706, Dec. 8, 
1983, 97 Stat. 1437, which was set out as a note under 
section 138 of this title, prior to repeal by Pub. L. 
98-525, §§ 1403(a)(1), eff. Oct. 1, 1985. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

CHAPTER 49— MISCELLANEOUS 
PROHIBITIONS AND PENALTIES 

Sec. 

971. Service credit: officers may not count service 

performed while serving as cadet or mid- 
shipman. 

972. Members: effect of time lost. 

973. Duties: officers on active duty; performance 

of civil functions restricted. 

974. Military musical units and musicians: per- 

formance policies; restriction on perform- 
ance in competition with local civilian mu- 
sicians. 
[975. Renumbered.] 

976. Membership in military unions, organizing of 

military unions, and recognition of mili- 
tary unions prohibited. 

[977. Repealed.] 



Sec. 

978. Drug and alcohol abuse and dependency: test- 

ing of new entrants. 

979. Prohibition on loan and grant assistance to 

persons convicted of certain crimes. 

980. Limitation on use of humans as experimental 

subjects. 

981. Limitation on number of enlisted aides. 

982. Members: service on State and local juries. 

983. Institutions of higher education that prevent 

ROTC access or military recruiting on cam- 
pus: denial of grants and contracts from De- 
partment of Defense, Department of Edu- 
cation, and certain other departments and 
agencies. 

985. Persons convicted of capital crimes; certain 

other persons: denial of specified burial-re- 
lated benefits. 

[986. Repealed.] 

987. Terms of consumer credit extended to mem- 

bers and dependents: limitations. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, § 591(b), Oct. 28, 
2009, 123 Stat. 2337, substituted "Military musical units 
and musicians: performance policies; restriction on per- 
formance in competition with local civilian musicians" 
for "Uniform performance policies for military bands 
and other musical units" in item 974. 

2008— Pub. L. 110-181, div. A, title V, § 590(a)(2), title 
X, § 1072(b)(2), Jan. 28, 2008, 122 Stat. 138, 330, added item 
974 and struck out item 986 "Security clearances: limi- 
tations". 

Pub. L. 110-181, div. A, title X, § 1063(c)(6), Jan. 28, 
2008, 122 Stat. 323, amended directory language of Pub. 
L. 109-364, § 670(b). See 2006 Amendment note below. 

2006— Pub. L. 109-364, div. A, title VI, § 670(b), Oct. 17, 
2006, 120 Stat. 2269, as amended by Pub. L. 110-181, div. 
A, title X, § 1063(c)(6), Jan. 28, 2008, 122 Stat. 323, added 
item 987. 

Pub. L. 109-163, div. A, title VI, § 662(c)(2), Jan. 6, 2006, 
119 Stat. 3315, substituted "Persons convicted of capital 
crimes; certain other persons: denial of specified burial- 
related benefits" for "Persons convicted of capital 
crimes: denial of certain burial-related benefits" in 
item 985. 

2004— Pub. L. 108-375, div. A, title VI, § 651(f)(1), Oct. 
28, 2004, 118 Stat. 1972, struck out item 977 "Operation 
of commissary stores: assignment of active duty mem- 
bers generally prohibited". 

2001— Pub. L. 107-107, div. A, title X, § 1048(g)(2), Dec. 
28, 2001, 115 Stat. 1228, amended directory language of 
Pub. L. 106-65. See 1999 Amendment note below. 

2000— Pub. L. 106-398, §1 [[div. A], title X, §1071(b)]. 
Oct. 30, 2000, 114 Stat. 1654, 1654A-276, added item 986. 

1999— Pub. L. 106-65, div. A, title V, § 549(a)(2), Oct. 5, 
1999, 113 Stat. 611, as amended by Pub. L. 107-107, div. 
A, title X, § 1048(g)(2), Dec. 28, 2001, 115 Stat. 1228, sub- 
stituted "Institutions of higher education that prevent 
ROTC access or military recruiting on campus: denial 
of grants and contracts from Department of Defense, 
Department of Education, and certain other depart- 
ments and agencies" for "Institutions of higher edu- 
cation that prohibit Senior ROTC units: denial of De- 
partment of Defense grants and contracts" in item 983. 

1998— Pub. L. 105-261, div. A, title V, § 569(b), Oct. 17, 
1998, 112 Stat. 2032, struck out item 974 "Civilian em- 
ployment: enlisted members". 

1997— Pub. L. 105-85, div. A, title X, § 1077(a)(2), Nov. 
18, 1997, 111 Stat. 1915, added item 985. 

1996— Pub. L. 104-201, div. A, title V, § 581(c)(3), Sept. 
23, 1996, 110 Stat. 2538, struck out "enlisted" after 
"count" in item 971. 

Pub. L. 104-106, div. A, title V, §§ 541(b), 561(c)(2), Feb. 
10, 1996, 110 Stat. 316, 322, substituted "Members: effect 
of time lost" for "Enlisted members: required to make 
up time lost" in item 972 and added item 983. 

1993— Pub. L. 103-160, div. A, title III, § 351(b), Nov. 30, 
1993, 107 Stat. 1627, added item 977. 

1989— Pub. L. 101-189, div. A, title XVI, § 1622(b)(3), 
Nov. 29, 1989, 103 Stat. 1604, struck out item 975 "Prohi- 
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bition on the sale of certain defense articles from the 
stocks of the Department of Defense". 

1988— Pub. L. 100-456, dlv. A, title V, § 521(a)(2), Sept. 
29, 1988, 102 Stat. 1973, substituted "Drug and alcohol 
abuse and dependency: testing of new entrants" for 
"Mandatory testing for drug, chemical, and alcohol 
abuse" in item 978. 

1987— Pub. L. 100-180, div. A, title V, § 513(a)(2), Dec. 4, 
1987, 101 Stat. 1091, substituted "Mandatory testing for 
drug, chemical, and alcohol abuse" for "Denial of en- 
trance into the armed forces of persons dependent on 
drugs or alcohol" in item 978. 

1986— Pub. L. 99-661, div. A, title V, § 502(b), Nov. 14, 
1986, 100 Stat. 3864, added item 982. 

1984— Pub. L. 98-525, title XIV, § 1401(c)(2), Oct. 19, 
1984, 98 Stat. 2615, added items 979 to 981. 

1982— Pub. L. 97-306, title IV, § 408(c)(2), Oct. 14, 1982, 
96 Stat. 1446, struck out item 977 "Denial of certain 
benefits to persons who fail to complete at least two 
years of an original enlistment". 

Pub. L. 97-295, §1(14)(B), Oct. 12, 1982, 96 Stat. 1290, 

1980— Pub. L. 96-513, title V, §501(12), Dec. 12, 1980, 94 
Stat. 2908, substituted "officers on active duty" for 
"Regular officers" in item 973. 

Pub. L. 96-342, title X, § 1002(b), Sept. 8, 1980, 94 Stat. 
1119, added item 977. 

1979— Pub. L. 96-107, title VIII, § 821(b), Nov. 9, 1979, 93 
Stat. 820, redesignated item 975 relating to membership 
in military unions as 976. 

1978— Pub. L. 95-610, §2(b), Nov. 8, 1978, 92 Stat. 3088, 
added item 975 relating to military unions. 

Pub. L. 95-485, title VIII, § 815(b), Oct. 20, 1978, 92 Stat. 
1626, added item 975 relating to sale of certain defense 
articles. 

1968— Pub. L. 90-235, §§ 4(a)(5)(B), 6(a)(6)(B), Jan. 2, 
1968, 81 Stat. 759, 762, added items 973 and 974. 

1958— Pub. L. 85-861, §1(20), Sept. 2, 1958, 72 Stat. 1442, 
added items 971 and 972. 

§971. Service credit: officers may not count serv- 
ice performed while serving as cadet or mid- 
shipman 

(a) Prohibition on Counting Enlisted Service 
Performed While at Service Academy or in 
Navy Reserve. — The period of service under an 
enlistment or period of obligated service while 
also performing service as a cadet or mid- 
shipman or serving as a midshipman in the Navy 
Reserve may not be counted in computing, for 
any purpose, the length of service of an officer 
of an armed force or an officer in the Commis- 
sioned Corps of the Public Health Service. 

(b) Prohibition on Counting Service as a 
Cadet or Midshipman. — In computing length of 
service for any purpose, service as a cadet or 
midshipman may not be credited to any of the 
following officers: 

(1) An officer of the Navy or Marine Corps. 

(2) A commissioned officer of the Army or 
Air Force. 

(3) An officer of the Coast Guard. 

(4) An officer in the Commissioned Corps of 
the Public Health Service. 

(c) Service as a Cadet or Midshipman De- 
fined. — In this section, the term "service as a 
cadet or midshipman" means — 

(1) service as a cadet at the United States 
Military Academy, United States Air Force 
Academy, or United States Coast Guard Acad- 
emy; or 

(2) service as a midshipman at the United 
States Naval Academy. 

(Added Pub. L. 85-861, §1(20), Sept. 2, 1958, 72 
Stat. 1442; amended Pub. L. 90-235, §6(a) (1), Jan. 



2, 1968, 81 Stat. 761; Pub. L. 98-557, § 17(a), Oct. 30, 
1984, 98 Stat. 2867; Pub. L. 101-189, div. A, title 
VI, § 652(a)(1)(A), (2), Nov. 29, 1989, 103 Stat. 1461; 
Pub. L. 104-201, div. A, title V, §581, Sept. 23, 
1996, 110 Stat. 2537; Pub. L. 105-85, div. A, title X, 
§1073(a)(13), Nov. 18, 1997, 111 Stat. 1900; Pub. L. 
109-163, div. A, title V, § 515(b)(1)(D), (2), Jan. 6, 
2006, 119 Stat. 3233, 3234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


971 


50:1414. 


June 25. 1956, ch. 439. §4, 
70 Stat. 333. 





Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve" in heading and "Navy 
Reserve" for "Naval Reserve" in text. 

1997— Subsec. (b)(4). Pub. L. 105-85 substituted "Com- 
missioned Corps" for "commissioned corps". 

1996— Pub. L. 104-201, §581(c)(3), struck out "enlisted" 
after "count" in section catchline. 

Subsec. (a). Pub. L. 104-201, § 581(a), (c)(2), inserted 
heading, substituted "while also performing service as 
a cadet or midshipman or serving as a midshipman" for 
"while also serving as a cadet at the United States 
Military Academy, the United States Air Force Acad- 
emy, or the United States Coast Guard Academy, or as 
a midshipman at the United States Naval Academy 
or", and inserted before period at end "or an officer in 
the Commissioned Corps of the Public Health Service". 

Subsec. (b). Pub. L. 104-201, § 581(b), amended subsec. 

(b) generally. Prior to amendment, subsec. (b) read as 
follows: "In computing length of service for any pur- 
pose — 

"(1) no officer of the Navy or Marine Corps may be 
credited with service as a midshipman at the United 
States Naval Academy or as a cadet at the United 
States Military Academy, United States Air Force 
Academy, or United States Coast Guard Academy; 

"(2) no commissioned officer of the Army or Air 
Force may be credited with service as a midshipman 
at the United States Naval Academy or as a cadet at 
the United States Military Academy, United States 
Air Force Academy, or United States Coast Guard 
Academy; and 

"(3) no officer of the Coast Guard may be credited 
with service as a midshipman at the United States 
Naval Academy or as a cadet at the United States 
Military Academy, United States Air Force Academy, 
or United States Coast Guard Academy." 
Subsec. (c). Pub. L. 104-201, § 581(c)(1), added subsec. 

(c) . 

1989— Subsec. (a). Pub. L. 101-189, § 652(a)(1)(A), struck 
out ", under an appointment accepted after June 25, 
1956," after "Naval Reserve". 

Subsec. (b)(1). Pub. L. 101-189, § 652(a)(2)(A), struck 
out ", if he was appointed as a midshipman or cadet 
after March 4, 1913" after "United States Coast Guard 
Academy". 

Subsec. (b)(2). Pub. L. 101-189, § 652(a)(2)(B), struck 
out ", if he was appointed as a midshipman or cadet 
after August 24, 1912" after "United States Coast Guard 
Academy". 

1984— Subsec. (b)(3). Pub. L. 98-557 added par. (3). 
1968 — Pub. L. 90-235 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
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ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Application of Subsection (a) to Service Under 
Appointment Accepted Before June 26, 1956 

Section 652(a)(1)(B) of Pub. L. 101-189 provided that: 
"The limitation in section 971(a) of title 10, United 
States Code, shall not apply with respect to a period of 
service referred to in that section while also serving 
under an appointment as a cadet or midshipman ac- 
cepted before June 26, 1956." 

§ 972. Members: effect of time lost 

(a) Enlisted Members Required To Make Up 
Time Lost. — An enlisted member of an armed 
force who — 

(1) deserts; 

(2) is absent from his organization, station, 
or duty for more than one day without proper 
authority, as determined by competent au- 
thority; 

(3) is confined by military or civilian au- 
thorities for more than one day in connection 
with a trial, whether before, during, or after 
the trial; or 

(4) is unable for more than one day, as deter- 
mined by competent authority, to perform his 
duties because of intemperate use of drugs or 
alcoholic liquor, or because of disease or in- 
jury resulting from his misconduct; 

is liable, after his return to full duty, to serve 
for a period that, when added to the period that 
he served before his absence from duty, amounts 
to the term for which he was enlisted or in- 
ducted. 

(b) Officers Not Allowed Service Credit 
for Time Lost. — In the case of an officer of an 
armed force who after February 10, 1996 — 

(1) deserts; 

(2) is absent from his organization, station, 
or duty for more than one day without proper 
authority, as determined by competent au- 
thority; 

(3) is confined by military or civilian au- 
thorities for more than one day in connection 
with a trial, whether before, during, or after 
the trial; or 

(4) is unable for more than one day, as deter- 
mined by competent authority, to perform his 
duties because of intemperate use of drugs or 
alcoholic liquor, or because of disease or in- 
jury resulting from his misconduct; 

the period of such desertion, absence, confine- 
ment, or inability to perform duties may not be 
counted in computing, for any purpose other 
than basic pay under section 205 of title 37, the 
officer's length of service. 

(c) Waiver op Recoupment of Time Lost for 
Confinement. — The Secretary concerned shall 
waive liability for a period of confinement in 
connection with a trial under subsection (a)(3), 
or exclusion of a period of confinement in con- 
nection with a trial under subsection (b)(3), in a 
case upon the occurrence of any of the following 
events: 

(1) For each charge — 

(A) the charge is dismissed before or dur- 
ing trial in a final disposition of the charge; 
or 

(B) the trial results in an acquittal of the 
charge. 



(2) For each charge resulting in a conviction 
in such trial — 

(A) the conviction is set aside in a final 
disposition of such charge, other than in a 
grant of clemency; or 

(B) a judgment of acquittal or a dismissal 
is entered upon a reversal of the conviction 
on appeal. 

(Added Pub. L. 85-861, §1(20), Sept. 2, 1958, 72 
Stat. 1443; amended Pub. L. 104-106, div. A, title 
V, §561(a)-(c)(l), Feb. 10, 1996, 110 Stat. 321, 322; 
Pub. L. 105-85, div. A, title X, §1073(a)(14), Nov. 
18, 1997, 111 Stat. 1900; Pub. L. 108-375, div. A, 
title V, §572, Oct. 28, 2004, 118 Stat. 1921.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


972 


10 App.:629a. 
34 App.:183b. 


July 24, 1956, ch. 692, §1, 
70 Stat. 631. 





Amendments 

2004— Subsec. (c). Pub. L. 108-375 added subsec. (c). 

1997— Subsec. (b). Pub. L. 105-85 substituted "Feb- 
ruary 10, 1996" for "the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1996" in introductory provisions. 

1996— Pub. L. 104-106, §561(c)(l), substituted "Mem- 
bers: effect of time lost" for "Enlisted members: re- 
quired to make up time lost" as section catchline. 

Pub. L. 104-106, § 561(a), designated existing provisions 
as subsec. (a), inserted heading, added par. (3), redesig- 
nated par. (5) as (4), struck out former pars. (3) and (4), 
and added subsec. (b). Prior to amendment, subsec. 
(a)(3) and (4) read as follows: 

"(3) is confined for more than one day while awaiting 
trial and disposition of his case, and whose conviction 
has become final; 

"(4) is confined for more than one day under a sen- 
tence that has become final; or". 

Effective Date of 1996 Amendment 

Section 561(e) of Pub. L. 104-106 provided that: "The 
amendments made by this section [enacting section 
6328 of this title and amending this section and sections 
1405, 3925, 3926, 8925, and 8926 of this title] shall take ef- 
fect on the date of the enactment of this Act [Feb. 10, 
1996] and shall apply to any period of time covered by 
section 972 of title 10, United States Code, that occurs 
after that date." 

§973. Duties: officers on active duty; perform- 
ance of civil functions restricted 

(a) No officer of an armed force on active duty 
may accept employment if that employment re- 
quires him to be separated from his organiza- 
tion, branch, or unit, or interferes with the per- 
formance of his military duties. 

(b) (1) This subsection applies — 

(A) to a regular officer of an armed force on 
the active-duty list (and a regular officer of 
the Coast Guard on the active duty promotion 
list); 

(B) to a retired regular officer of an armed 
force serving on active duty under a call or 
order to active duty for a period in excess of 
270 days; and 

(C) to a reserve officer of an armed force 
serving on active duty under a call or order to 
active duty for a period in excess of 270 days. 

(2)(A) Except as otherwise authorized by law, 
an officer to whom this subsection applies may 
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not hold, or exercise the functions of, a civil of- 
fice in the Government of the United States — 

(i) that is an elective office; 

(ii) that requires an appointment by the 
President by and with the advice and consent 
of the Senate; or 

(iii) that is a position in the Executive 
Schedule under sections 5312 through 5317 of 
title 5. 

(B) An officer to whom this subsection applies 
may hold or exercise the functions of a civil of- 
fice in the Government of the United States 
that is not described in subparagraph (A) when 
assigned or detailed to that office or to perform 
those functions. 

(3) Except as otherwise authorized by law, an 
officer to whom this subsection applies by rea- 
son of subparagraph (A) of paragraph (1) may 
not hold or exercise, by election or appointment, 
the functions of a civil office in the government 
of a State (or of any political subdivision of a 
State). 

(4) (A) An officer to whom this subsection ap- 
plies by reason of subparagraph (B) or (C) of 
paragraph (1) may not hold, by election or ap- 
pointment, a civil office in the government of a 
State (or of any political subdivision of a State) 
if the holding of such office while this sub- 
section so applies to the officer — 

(i) is prohibited under the laws of that State; 
or 

(ii) as determined by the Secretary of De- 
fense or by the Secretary of Homeland Secu- 
rity with respect to the Coast Guard when it 
is not operating as a service in the Navy, 
interferes with the performance of the officer's 
duties as an officer of the armed forces. 

(B) Except as otherwise authorized by law, 
while an officer referred to in subparagraph (A) 
is serving on active duty, the officer may not ex- 
ercise the functions of a civil office held by the 
officer as described in that subparagraph. 

(5) Nothing in this subsection shall be con- 
strued to invalidate any action undertaken by 
an officer in furtherance of assigned official du- 
ties. 

(6) In this subsection, the term "State" in- 
cludes the District of Columbia and a territory, 
possession, or commonwealth of the United 
States. 

(c) An officer to whom subsection (b) applies 
may seek and hold nonpartisan civil office on an 
independent school board that is located exclu- 
sively on a military reservation. 

(d) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating in the 
Navy, shall prescribe regulations to implement 
this section. 

(Added Pub. L. 90-235, § 4(a)(5)(A), Jan. 2, 1968, 81 
Stat. 759; amended Pub. L. 96-513, title I, §116, 
Dec. 12, 1980, 94 Stat. 2878; Pub. L. 98-94, title X, 
§ 1002(a), Sept. 24, 1983, 97 Stat. 655; Pub. L. 
101-510, div. A, title V, §556, Nov. 5, 1990, 104 
Stat. 1570; Pub. L. 106-65, div. A, title V, §506, 
Oct. 5, 1999, 113 Stat. 591; Pub. L. 107-296, title 
XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; 
Pub. L. 108-136, div. A, title V, §545, Nov. 24, 2003, 
117 Stat. 1479.) 



Amendments 

2003— Subsec. (b)(3). Pub. L. 108-136, §545(2), inserted 
"by reason of subparagraph (A) of paragraph (1)" after 
"applies" and substituted "(or of any political subdivi- 
sion of a State)" for ", the District of Columbia, or a 
territory, possession, or commonwealth of the United 
States (or of any political subdivision of any such gov- 
ernment)". 

Subsec. (b)(4), (5). Pub. L. 108-136, §545(1), (3), added 
par. (4) and redesignated former par. (4) as (5). 

Subsec. (b)(6). Pub. L. 108-136, §545(4), added par. (6). 

2002— Subsec. (d). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (b)(1)(B), (C). Pub. L. 106-65 substituted 
"270 days" for "180 days". 

1990— Subsecs. (c), (d). Pub. L. 101-510 added subsec. 
(c) and redesignated former subsec. (c) as (d). 

1983— Subsec. (b). Pub. L. 98-94 amended subsec. (b) 
generally. Prior to amendment subsec. (b) provided 
that, except as otherwise provided by law, no regular 
officer of an armed force on active duty could hold a 
civil office by election or appointment, whether under 
the United States, a Territory or possession, or a State, 
and that acceptance of such a civil office or the exer- 
cise of its functions by such an officer terminated his 
military appointment. 

Subsec. (c). Pub. L. 98-94 added subsec. (c). 

1980— Pub. L. 96-513, § 116(c), substituted "officers on 
active duty" for "regular officers" in section catchline. 

Subsec. (a). Pub. L. 96-513, §116(a), substituted "of an 
armed force on active duty" for "on the active list of 
the Regular Army, Regular Navy, Regular Air Force, 
Regular Marine Corps, or Regular Coast Guard". 

Subsec. (b). Pub. L. 96-513, § 116(b), substituted "regu- 
lar officer of an armed force on active duty" for "on 
the active list of the Regular Army, Regular Navy, 
Regular Air Force, Regular Marine Corps, or Regular 
Coast Guard". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 



Construction and Applicability of Section 973(b) 

Section 1002(b), (c) of Pub. L. 98-94 provided that: 
"(b) Nothing in section 973(b) of title 10, United 
States Code, as in effect before the date of the enact- 
ment of this Act [Sept. 24, 1983], shall be construed — 
"(1) to invalidate any action undertaken by an offi- 
cer of an Armed Force in furtherance of assigned offi- 
cial duties; or 

"(2) to have terminated the military appointment 
of an officer of an Armed Force by reason of the ac- 
ceptance of a civil office, or the exercise of its func- 
tions, by that officer in furtherance of assigned offi- 
cial duties. 

"(c) Nothing in section 973(b)(3) of title 10, United 
States Code, as added by subsection (a), shall preclude 
a Reserve office to whom such section applies from 
holding or exercising the functions of an office de- 
scribed in such section for the term to which the Re- 
serve officer was elected or appointed if, before the date 
of the enactment of this Act [Sept. 24, 1983], the Re- 
serve officer accepted appointment or election to that 
office in accordance with the laws and regulations in 
effect at the time of such appointment or election." 
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§974. Military musical units and musicians: per- 
formance policies; restriction on perform- 
ance in competition with local civilian musi- 
cians 

(a) Military Musicians Performing in an Of- 
ficial Capacity. — (1) A military musical unit, 
and a member of the armed forces who is a mem- 
ber of such a unit performing in an official ca- 
pacity, may not engage in the performance of 
music in competition with local civilian musi- 
cians. 

(2) For purposes of paragraph (1), the following 
shall, except as provided in paragraph (3), be in- 
cluded among the performances that are consid- 
ered to be a performance of music in competi- 
tion with local civilian musicians: 

(A) A performance that is more than inci- 
dental to an event that — 

(i) is not supported, in whole or in part, by 
United States Government funds; and 

(ii) is not free to the public. 

(B) A performance of background, dinner, 
dance, or other social music at an event that — 

(i) is not supported, in whole or in part, by 
United States Government funds; and 

(ii) is held at a location not on a military 
installation. 

(3) For purposes of paragraph (1), the following 
shall not be considered to be a performance of 
music in competition with local civilian musi- 
cians: 

(A) A performance (including background, 
dinner, dance, or other social music) at an of- 
ficial United States Government event that is 
supported, in whole or in part, by United 
States Government funds. 

(B) A performance at a concert, parade, or 
other event, that — 

(i) is a patriotic event or a celebration of 
a national holiday; and 

(ii) is free to the public. 

(C) A performance that is incidental to an 
event that — 

(i) is not supported, in whole or in part, by 
United States Government funds; or 

(ii) is not free to the public. 

(D) A performance (including background, 
dinner, dance, or other social music) at — 

(i) an event that is sponsored by a military 
welfare society, as defined in section 2566 of 
this title; 

(ii) an event that is a traditional military 
event intended to foster the morale and wel- 
fare of members of the armed forces and 
their families; or 

(iii) an event that is specifically for the 
benefit or recognition of members of the 
armed forces, their family members, veter- 
ans, civilian employees of the Department of 
Defense, or former civilian employees of the 
Department of Defense, to the extent pro- 
vided in regulations prescribed by the Sec- 
retary of Defense. 

(E) A performance (including background, 
dinner, dance, or other social music) — 

(i) to uphold the standing and prestige of 
the United States with dignitaries and dis- 
tinguished or prominent persons or groups of 
the United States or another nation; or 



(ii) in support of fostering and sustaining a 
cooperative relationship with another na- 
tion. 

(b) Prohibition of Military Musicians Ac- 
cepting Additional Remuneration for Offi- 
cial Performances. — A military musical unit, 
and a member of the armed forces who is a mem- 
ber of such a unit performing in an official ca- 
pacity, may not receive remuneration for an of- 
ficial performance, other than applicable mili- 
tary pay and allowances. 

(c) Recordings.— (1) When authorized under 
regulations prescribed by the Secretary of De- 
fense for purposes of this section, a military mu- 
sical unit may produce recordings for distribu- 
tion to the public, at a cost not to exceed ex- 
penses of production and distribution. 

(2) Amounts received in payment for a record- 
ing distributed to the public under this sub- 
section shall be credited to the appropriation or 
account providing the funds for the production 
of the recording. Any amount so credited shall 
be merged with amounts in the appropriation or 
account to which credited, and shall be available 
for the same purposes, and subject to the same 
conditions and limitations, as amounts in such 
appropriation or account. 

(d) Performances at Foreign Locations — 
Subsection (a) does not apply to a performance 
outside the United States, its commonwealths, 
or its possessions. 

(e) Military Musical Unit Defined. — In this 
section, the term "military musical unit" 
means a band, ensemble, chorus, or similar mu- 
sical unit of the armed forces. 

(Added Pub. L. 110-181, div. A, title V, § 590(a)(1), 
Jan. 28, 2008, 122 Stat. 136; amended Pub. L. 
111-84, div. A, title V, § 591(a), Oct. 28, 2009, 123 
Stat. 2335.) 

Prior Provisions 

A prior section 974, added Pub. L. 90-235, §6(a)(6)(A), 
Jan. 2, 1968, 81 Stat. 762; amended Pub. L. 101-510, div. 
A, title III, § 327(e), Nov. 5, 1990, 104 Stat. 1532, related 
to civilian employment by enlisted members, prior to 
repeal by Pub. L. 105-261, div. A, title V, § 569(a), Oct. 17, 
1998, 112 Stat. 2032. 

Amendments 

2009 — Pub. L. 111-84 amended section generally. Prior 
to amendment, section related to uniform performance 
policies for military bands and other musical units. 

[§975. Renumbered §2390] 

§ 976. Membership in military unions, organizing 
of military unions, and recognition of mili- 
tary unions prohibited 

(a) In this section: 

(1) The term "member of the armed forces" 
means (A) a member of the armed forces who 
is serving on active duty, (B) a member of the 
National Guard who is serving on full-time 
National Guard duty, or (C) a member of a Re- 
serve component while performing inactive- 
duty training. 

(2) The term "military labor organization" 
means any organization that engages in or at- 
tempts to engage in — 

(A) negotiating or bargaining with any ci- 
vilian officer or employee, or with any mem- 
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ber of the armed forces, on behalf of mem- 
bers of the armed forces, concerning the 
terms or conditions of military service of 
such members in the armed forces; 

(B) representing individual members of the 
armed forces before any civilian officer or 
employee, or any member of the armed 
forces, in connection with any grievance or 
complaint of any such member arising out of 
the terms or conditions of military service 
of such member in the armed forces; or 

(C) striking, picketing, marching, dem- 
onstrating, or any other similar form of con- 
certed action which is directed against the 
Government of the United States and which 
is intended to induce any civilian officer or 
employee, or any member of the armed 
forces, to — 

(i) negotiate or bargain with any person 
concerning the terms or conditions of mili- 
tary service of any member of the armed 
forces, 

(ii) recognize any organization as a rep- 
resentative of individual members of the 
armed forces in connection with com- 
plaints and grievances of such members 
arising out of the terms or conditions of 
military service of such members in the 
armed forces, or 

(iii) make any change with respect to 
the terms or conditions of military service 
of individual members of the armed forces. 

(3) The term "civilian officer or employee" 
means an employee, as such term is defined in 
section 2105 of title 5. 

(b) It shall be unlawful for a member of the 
armed forces, knowing of the activities or objec- 
tives of a particular military labor organiza- 
tion — 

(1) to join or maintain membership in such 
organization; or 

(2) to attempt to enroll any other member of 
the armed forces as a member of such organi- 
zation. 

(c) It shall be unlawful for any person — 

(1) to enroll in a military labor organization 
any member of the armed forces or to solicit 
or accept dues or fees for such an organization 
from any member of the armed forces; or 

(2) to negotiate or bargain, or attempt 
through any coercive act to negotiate or bar- 
gain, with any civilian officer or employee, or 
any member of the armed forces, on behalf of 
members of the armed forces, concerning the 
terms or conditions of service of such mem- 
bers; 

(3) to organize or attempt to organize, or 
participate in, any strike, picketing, march, 
demonstration, or other similar form of con- 
certed action involving members of the armed 
forces that is directed against the Government 
of the United States and that is intended to 
induce any civilian officer or employee, or any 
member of the armed forces, to — 

(A) negotiate or bargain with any person 
concerning the terms or conditions of serv- 
ice of any member of the armed forces, 

(B) recognize any military labor organiza- 
tion as a representative of individual mem- 
bers of the armed forces in connection with 



any complaint or grievance of any such 
member arising out of the terms or condi- 
tions of service of such member in the armed 
forces, or 

(C) make any change with respect to the 
terms or conditions of service in the armed 
forces of individual members of the armed 
forces; or 

(4) to use any military installation, facility, 
reservation, vessel, or other property of the 
United States for any meeting, march, picket- 
ing, demonstration, or other similar activity 
for the purpose of engaging in any activity 
prohibited by this subsection or by subsection 
(b) or (d). 

(d) It shall be unlawful for any military labor 
organization to represent, or attempt to rep- 
resent, any member of the armed forces before 
any civilian officer or employee, or any member 
of the armed forces, in connection with any 
grievance or complaint of any such member 
arising out of the terms or conditions of service 
of such member in the armed forces. 

(e) No member of the armed forces, and no ci- 
vilian officer or employee, may — 

(1) negotiate or bargain on behalf of the 
United States concerning the terms or condi- 
tions of military service of members of the 
armed forces with any person who represents 
or purports to represent members of the armed 
forces, or 

(2) permit or authorize the use of any mili- 
tary installation, facility, reservation, vessel, 
or other property of the United States for any 
meeting, march, picketing, demonstration, or 
other similar activity which is for the purpose 
of engaging in any activity prohibited by sub- 
section (b), (c), or (d). 

Nothing in this subsection shall prevent com- 
manders or supervisors from giving consider- 
ation to the views of any member of the armed 
forces presented individually or as a result of 
participation on command-sponsored or author- 
ized advisory councils, committees, or organiza- 
tions. 

(f) Whoever violates subsection (b), (c), or (d) 
shall be fined under title 18 or imprisoned not 
more than 5 years, or both, except that, in the 
case of an organization (as defined in section 18 
of such title), the fine shall not be less than 
$25,000. 

(g) Nothing in this section shall limit the 
right of any member of the armed forces — 

(1) to join or maintain membership in any 
organization or association not constituting a 
"military labor organization" as defined in 
subsection (a)(2) of this section; 

(2) to present complaints or grievances con- 
cerning the terms or conditions of the service 
of such member in the armed forces in accord- 
ance with established military procedures; 

(3) to seek or receive information or counsel- 
ing from any source; 

(4) to be represented by counsel in any legal 
or quasi-legal proceeding, in accordance with 
applicable laws and regulations; 

(5) to petition the Congress for redress of 
grievances; or 

(6) to take such other administrative action 
to seek such administrative or judicial relief, 
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as is authorized by applicable laws and regula- 
tions. 

(Added Pub. L. 95-610, §2(a), Nov. 8, 1978, 92 Stat. 
3085, §975; renumbered §976, Pub. L. 96-107, title 
VIII, § 821(a), Nov. 9, 1979, 93 Stat. 820; amended 
Pub. L. 98-525, title IV, § 414(a)(6), Oct. 19, 1984, 98 
Stat. 2519; Pub. L. 99-661, div. A, title XIII, 
§ 1343(a)(2), Nov. 14, 1986, 100 Stat. 3992; Pub. L. 
100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. 
L. 105-85, div. A, title X, §1073(a)(15), Nov. 18, 
1997, 111 Stat. 1900.) 

Amendments 

1997— Subsec. (f). Pub. L. 105-85 substituted "shall be 
fined under title 18 or imprisoned not more than 5 
years, or both, except that, in the case of an organiza- 
tion (as defined in section 18 of such title), the fine 
shall not be less than $25,000." for "shall, in the case of 
an individual, be fined not more than $10,000 or impris- 
oned not more than five years, or both, and in the case 
of an organization or association, be fined not less than 
$25,000 and not more than $250,000." 

1987— Subsec. (a)(1) to (3). Pub. L. 100-26 inserted "The 
term" after each par. designation and struck out upper- 
case letter of first word after first quotation marks in 
each paragraph and substituted lowercase letter. 

1986— Subsec. (a)(1). Pub. L. 99-661 struck out the sec- 
ond of two commas before "(B)". 

1984— Subsec. (a)(1). Pub. L. 98-525 added cl. (B) and 
redesignated existing cl. (B) as (C). 

Congressional Findings and Declaration of 
Purpose 

Section 1 of Pub. L. 95-610 provided that: 

"(a) The Congress makes the following findings: 

"(1) Members of the armed forces of the United 
States must be prepared to fight and, if necessary, to 
die to protect the welfare, security, and liberty of the 
United States and of their fellow citizens. 

"(2) Discipline and prompt obedience to lawful or- 
ders of superior officers are essential and time-hon- 
ored elements of the American military tradition and 
have been reinforced from the earliest articles of war 
by laws and regulations prohibiting conduct det- 
rimental to the military chain of command and law- 
ful military authority. 

"(3) The processes of conventional collective bar- 
gaining and labor-management negotiation cannot 
and should not be applied to the relationships be- 
tween members of the armed forces and their mili- 
tary and civilian superiors. 

"(4) Strikes, slowdowns, picketing, and other tradi- 
tional forms of job action have no place in the armed 
forces. 

"(5) Unionization of the armed forces would be in- 
compatible with the military chain of command, 
would undermine the role, authority, and position of 
the commander, and would impair the morale and 
readiness of the armed forces. 

"(6) The circumstances which could constitute a 
threat to the ability of the armed forces to perform 
their mission are not comparable to the circum- 
stances which could constitute a threat to the ability 
of Federal civilian agencies to perform their func- 
tions and should be viewed in light of the need for ef- 
fective performance of duty by each member of the 
armed forces. 

"(b) The purpose of this Act [enacting this section] is 
to promote the readiness of the armed forces to defend 
the United States." 

[§977. Repealed. Pub. L. 108-375, div. A, title VI, 
§ 651(e)(1), Oct. 28, 2004, 118 Stat. 1972] 

Section, added Pub. L. 103-160, div. A, title III, 
§ 351(a), Nov. 30, 1993, 107 Stat. 1626; amended Pub. L. 
105-85, div. A, title X, § 1073(a)(16), Nov. 18, 1997, 111 
Stat. 1901; Pub. L. 106-65, div. A, title X, § 1066(a)(6), 



Oct. 5, 1999, 113 Stat. 770, related to prohibition of as- 
signment of active duty members to operation of com- 
missary stores. 

A prior section, added Pub. L. 96-342, title X, § 1002(a), 
Sept. 8, 1980, 94 Stat. 1119; amended Pub. L. 97-22, 
§ 11(a)(1), July 10, 1981, 95 Stat. 137, provided that no one 
who originally enlisted after Sept. 7, 1980, in a regular 
armed services component and failed to serve at least 
24 months of such enlistment would be eligible for Fed- 
eral benefits otherwise receivable because of active 
service under such enlistment, except that such exclu- 
sion was not applicable to one discharged under section 
1173 of chapter 61 of this title or to one later proved to 
be suffering from a disability resulting from an injury 
or disease incurred during enlistment, prior to repeal 
by Pub. L. 97-306, title IV, § 408(c)(1), Oct. 14, 1982, 96 
Stat. 1446. See section 5303A of Title 38, Veterans' Bene- 
fits, and provisions set out as notes under that section. 

§978. Drug and alcohol abuse and dependency: 
testing of new entrants 

(a) (1) The Secretary concerned shall require 
that, except as provided under paragraph (2), 
each person applying for an original enlistment 
or appointment in the armed forces shall be re- 
quired, before becoming a member of the armed 
forces, to — 

(A) undergo testing (by practicable, scientif- 
ically supported means) for drug and alcohol 
use; and 

(B) be evaluated for drug and alcohol de- 
pendency. 

(2) The Secretary concerned may provide that, 
in lieu of undergoing the testing and evaluation 
described in paragraph (1) before becoming a 
member of the armed forces, a member of the 
armed forces under the Secretary's jurisdiction 
may be administered that testing and evalua- 
tion after the member's initial entry on active 
duty. In any such case, the testing and evalua- 
tion shall be carried out within 72 hours of the 
member's initial entry on active duty. 

(3) The Secretary concerned shall require an 
applicant for appointment as a cadet or mid- 
shipman to undergo the testing and evaluation 
described in paragraph (1) within 72 hours of 
such appointment. The Secretary concerned 
shall require a person to whom a commission is 
offered under section 2106 of this title following 
completion of the program of advanced training 
under the Reserve Officers' Training Corps pro- 
gram to undergo such testing and evaluation be- 
fore such an appointment is executed. 

(b) A person who refuses to consent to testing 
and evaluation required by subsection (a) may 
not (unless that person subsequently consents to 
such testing and evaluation) — 

(1) be accepted for an original enlistment in 
the armed forces or given an original appoint- 
ment as an officer in the armed forces; or 

(2) if such person is already a member of the 
armed forces, be retained in the armed forces. 

An original appointment of any such person as 
an officer shall be terminated. 

(c) (1) A person determined, as the result of 
testing conducted under subsection (a)(1), to be 
dependent on drugs or alcohol shall be denied 
entrance into the armed forces. 

(2) The enlistment or appointment of a person 
who is determined, as a result of an evaluation 
conducted under subsection (a)(2), to be depend- 
ent on drugs or alcohol at the time of such en- 
listment or appointment shall be void. 
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(3) A person who is denied entrance into the 
armed forces under paragraph (1), or whose en- 
listment or appointment is voided under para- 
graph (2), shall be referred to a civilian treat- 
ment facility. 

(4) The Secretary concerned may place on ex- 
cess leave any member of the armed forces 
whose test results under subsection (a)(2) are 
positive for drug or alcohol use. The Secretary 
may continue such member's status on excess 
leave pending disposition of the member's case 
and processing for administrative separation. 

(d) The testing and evaluation required by 
subsection (a) shall be carried out under regula- 
tions prescribed by the Secretary of Defense in 
consultation with the Secretary of Homeland 
Security. Those regulations shall apply uni- 
formly throughout the armed forces. 

(e) In time of war, or time of emergency de- 
clared by Congress or the President, the Presi- 
dent may suspend the provisions of subsection 
(a). 

(Added Pub. L. 97-295, §1(14)(A), Oct. 12, 1982, 96 
Stat. 1289; amended Pub. L. 100-180, div. A, title 
V, § 513(a)(1), Dec. 4, 1987, 101 Stat. 1091; Pub. L. 

100- 456, div. A, title V, § 521(a)(1), Sept. 29, 1988, 
102 Stat. 1972; Pub. L. 101-189, div. A, title V, 
§513(a)-(c), Nov. 29, 1989, 103 Stat. 1440; Pub. L. 

101- 510, div. A, title XIV, §1484(k)(4), Nov. 5, 1990, 
104 Stat. 1719; Pub. L. 103-160, div. A, title V, 
§572, Nov. 30, 1993, 107 Stat. 1673; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314.) 
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10:1071 (note). 


Sept. 28, 1971, Pub. L. 






92-129. § 501(a)(2), (b), 85 






Stat. 361. 



The word "regulations" is added for consistency. The 
word "persons" is omitted as surplus. The word "per- 
son" is substituted for "individuals" for consistency. 
The text of subsection (b) is omitted as executed. 

Amendments 

2002— Subsec. (d). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1993— Subsec. (a)(3). Pub. L. 103-160 substituted "with- 
in 72 hours of such appointment" for "during- the phys- 
ical examination given the applicant before such ap- 
pointment" and "before such an appointment is exe- 
cuted" for "during the precommissioning physical ex- 
amination given such person". 

1990— Subsec. (c)(3). Pub. L. 101-510 struck out "a" be- 
fore "whose enlistment". 

1989— Subsec. (a)(1). Pub. L. 101-189, § 513(a)(2), added 
par. (1) and struck out former par. (1) which read as fol- 
lows: "Except as provided in paragraph (2), the Sec- 
retary concerned shall require each member of the 
armed forces under the Secretary's jurisdiction, within 
72 hours after the member's Initial entry on active duty 
after enlistment or appointment, to — 

"(A) undergo testing (by practicable, scientifically 
supported means) for drug and alcohol use; and 

"(B) be evaluated for drug and alcohol depend- 
ency." 

Subsec. (a)(2), (3). Pub. L. 101-189, § 513(a), added par. 
(2) and redesignated former par. (2) as (3). 

Subsec. (b). Pub. L. 101-189, § 513(b)(1), amended sub- 
sec. (b) generally. Prior to amendment, subsec. (b) read 
as follows: "A person who refuses to consent to testing 
and evaluation required by subsection (a) may not be 
retained In the armed forces, and any original appoint- 



ment of such person as an officer shall be terminated, 
unless that person consents to such testing and evalua- 
tion." 

Subsec. (c)(1). Pub. L. 101-189, § 513(b)(2)(B), added par. 
(1). Former par. (1) redesignated (2). 

Subsec. (c)(2). Pub. L. 101-189, § 513(b)(2)(A), (C), redes- 
ignated par. (1) as (2) and substituted "subsection 

(a) (2)" for "subsection (a)(1)(B)". Former par. (2) redes- 
ignated (3). 

Subsec. (c)(3). Pub. L. 101-189, § 513(b)(2)(A), (D), redes- 
ignated par. (2) as (3), Inserted "who is denied entrance 
Into the armed forces under paragraph (1), or a" after 
"A person", and substituted "paragraph (2)," for "para- 
graph (1)". 

Subsec. (c)(4). Pub. L. 101-189, § 513(c), added par. (4). 

1988 — Pub. L. 100-456 substituted "Drug and alcohol 
abuse and dependency: testing of new entrants" for 
"Mandatory testing for drug, chemical, and alcohol 
abuse" in section catchline, and amended text gener- 
ally. Prior to amendment, text read as follows: 

"(a) Before a person becomes a member of the armed 
forces, such person shall be required to undergo testing 
for drug, chemical, and alcohol use and dependency. 

"(b) A person who refuses to consent to testing re- 
quired by subsection (a) may not be accepted for an 
original enlistment in the armed forces or given an 
original appointment as an officer in the armed forces 
unless that person consents to such testing. 

"(c) A person determined, as the result of testing con- 
ducted under subsection (a), to be dependent on drugs, 
chemicals, or alcohol shall be — 

"(1) denied entrance into the armed forces; and 
"(2) referred to a civilian treatment facility. 

"(d) The testing required by subsection (a) shall be 
carried out under regulations prescribed by the Sec- 
retary of Defense in consultation with the Secretary of 
Transportation. Those regulations shall apply uni- 
formly throughout the armed forces." 

1987— Pub. L. 100-180 substituted "Mandatory testing 
for drug, chemical, and alcohol abuse" for "Denial of 
entrance Into the armed forces of persons dependent on 
drugs or alcohol" In section catchline, and amended 
text generally, revising and restating as subsecs. (a) to 
(d) provisions formerly contained In subsecs. (a) and 

(b) . 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1989 Amendment 

Section 513(d) of Pub. L. 101-189 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section] shall take effect as of October 1, 1989." 

Regulations; Implementation of Program 

Section 521(b), (c) of Pub. L. 100-456 provided that: 
"(b) Regulations.— The Secretary of Defense shall 
prescribe regulations for the Implementation of section 
978 of title 10, United States Code, as amended by sub- 
section (a), not later than 60 days after the date of the 
enactment of this Act [Sept. 29, 1988]. 

"(c) Effective Date. — The testing and evaluation 
program prescribed by that section shall be imple- 
mented not later than October 1, 1989." 

Implementation 

Section 513(b) of Pub. L. 100-180, as amended by Pub. 
L. 100-456, div. A, title V, § 521(d), Sept. 29, 1988, 102 
Stat. 1973, provided that: 

"(1) The Secretary of Defense shall prescribe regula- 
tions for the implementation of section 978 of title 10, 
United States Code, as amended by subsection (a), not 
later than 45 days after the date of the enactment of 
this Act [Dec. 4, 1987]. 

"(2) [Repealed. Pub. L. 100-456, div. A, title V, § 521(d), 
Sept. 29, 1988, 102 Stat. 1973]." 
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§ 979. Prohibition on loan and grant assistance to 
persons convicted of certain crimes 

Funds appropriated to the Department of De- 
fense may not be used to provide a loan, a guar- 
antee of a loan, or a grant to any person who has 
been convicted by a court of general jurisdiction 
of any crime which involves the use of (or assist- 
ing others in the use of) force, trespass, or the 
seizure of property under the control of an insti- 
tution of higher education to prevent officials or 
students of the institution from engaging in 
their duties or pursuing their studies. 

(Added Pub. L. 98-525, title XIV, § 1401(c)(1), Oct. 
19, 1984, 98 Stat. 2615.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8027], Oct. 
12, 1984, 98 Stat. 1904, 1928. 

Pub. L. 98-212, title VII, §732, Dec. 8, 1983, 97 Stat. 
1444. 

Pub. L. 97-377, title I, §101(c) [title VII, §735], Dec. 21, 
1982, 96 Stat. 1833, 1856. 

Pub. L. 97-114, title VII, §736, Dec. 29, 1981, 95 Stat. 
1585. 

Pub. L. 96-527, title VII, §737, Dec. 15, 1980, 94 Stat. 
3087. 

Pub. L. 96-154, title VII, §739, Dec. 21, 1979, 93 Stat. 
1159. 

Pub. L. 95^57, title VIII, §839, Oct. 13, 1978, 92 Stat. 
1250. 

Pub. L. 95-111, title VIII, §838, Sept. 21, 1977, 91 Stat. 
906. 

Pub. L. 94-419, title VII, §737, Sept. 22, 1976, 90 Stat. 
1297. 

Pub. L. 94-212, title VII, §737, Feb. 9, 1976, 90 Stat. 175. 
Pub. L. 93-437, title VIII, §838, Oct. 8, 1974, 88 Stat. 
1231. 

Pub. L. 93-238, title VII, §740, Jan. 2, 1974, 87 Stat. 
1045. 

Pub. L. 92-570, title VII, §740, Oct. 26, 1972, 86 Stat. 
1203. 

Pub. L. 92-204, title VII, §741, Dec. 18, 1971, 85 Stat. 
734. 

Pub. L. 91-668, title VIII, §841, Jan. 11, 1971, 84 Stat. 
2037. 

Pub. L. 91-171, title VI, §641, Dec. 29, 1969, 83 Stat. 486. 
Pub. L. 90-580, title V, §540, Oct. 17, 1968, 82 Stat. 1136. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§980. Limitation on use of humans as experi- 
mental subjects 

(a) Funds appropriated to the Department of 
Defense may not be used for research involving 
a human being as an experimental subject un- 
less — 

(1) the informed consent of the subject is ob- 
tained in advance; or 

(2) in the case of research intended to be 
beneficial to the subject, the informed consent 
of the subject or a legal representative of the 
subject is obtained in advance. 

(b) The Secretary of Defense may waive the 
prohibition in this section with respect to a spe- 
cific research project to advance the develop- 
ment of a medical product necessary to the 
armed forces if the research project may di- 
rectly benefit the subject and is carried out in 
accordance with all other applicable laws. 



(Added Pub. L. 98-525, title XIV, § 1401(c)(1), Oct. 
19, 1984, 98 Stat. 2615; amended Pub. L. 107-107, 
div. A, title VII, §733, Dec. 28, 2001, 115 Stat. 
1170.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following' appropriation acts: 

Pub. L. 98-473, title I, §101(h) [title VIII, §8029], Oct. 
12, 1984, 98 Stat. 1904, 1929. 

Pub. L. 98-212, title VII, §734, Dec. 8, 1983, 97 Stat. 
1444. 

Pub. L. 97-377, title I, §101(c) [title VII, §737], Dec. 21. 
1982, 96 Stat. 1833, 1857. 

Pub. L. 97-114, title VII, §738, Dec. 29, 1981, 95 Stat. 
1585. 

Pub. L. 96-527, title VII, §739, Dec. 15, 1980, 94 Stat. 
3088. 

Pub. L. 96-154, title VII, §741, Dec. 21, 1979, 93 Stat. 
1159. 

Pub. L. 95-457, title VIII, §841, Oct. 13, 1978, 92 Stat. 
1251. 

Pub. L. 95-111, title VIII, §840, Sept. 21, 1977, 91 Stat. 
906. 

Pub. L. 94-419, title VII, §739, Sept. 22, 1976, 90 Stat. 
1297. 

Pub. L. 94-212, title VII, §740, Feb. 9, 1976, 90 Stat. 175. 
Pub. L. 93-437, title VIII, §841, Oct. 8, 1974, 88 Stat. 
1231. 

Pub. L. 93-238, title VII, §743, Jan. 2, 1974, 87 Stat. 
1045. 

Pub. L. 92-570, title VII, §745, Oct. 26, 1972, 86 Stat. 
1203. 

Amendments 

2001 — Pub. L. 107-107 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 981. Limitation on number of enlisted aides 

(a) Subject to subsection (b), the total number 
of enlisted members that may be assigned or 
otherwise detailed to duty as enlisted aides on 
the personal staffs of officers of the Army, Navy, 
Marine Corps, Air Force, and Coast Guard (when 
operating as a service of the Navy) during a fis- 
cal year is the number equal to the sum of (1) 
four times the number of officers serving on ac- 
tive duty at the end of the preceding fiscal year 
in the grade of general or admiral, and (2) two 
times the number of officers serving on active 
duty at the end of the preceding fiscal year in 
the grade of lieutenant general or vice admiral. 

(b) Not more than 300 enlisted members may 
be assigned to duty at any time as enlisted aides 
for officers of the Army, Navy, Air Force, and 
Marine Corps. 

(Added Pub. L. 98-525, title XIV, § 1401(c)(1), Oct. 
19, 1984, 98 Stat. 2615.) 

Prior Provisions 

Provisions similar to those in subsec. (a) of this sec- 
tion were contained in Pub. L. 94-106, title VIII, § 820(a), 
Oct. 7, 1975, 89 Stat. 544, prior to repeal by Pub. L. 
98-525, §§ 1403(c), 1404, eff. Oct. 1, 1985. 

Provisions similar to those in subsec. (b) of this sec- 
tion were contained in the following appropriation 

°Pub. L. 98-473. title I, § 101(h) [title VIII, §8034], Oct. 
12, 1984, 98 Stat. 1904, 1930. 

Pub. L. 98-212, title VII, §742, Dec. 8, 1983, 97 Stat. 
1446. 
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Pub. L. 97-377, title I, § 101(c) [title VII, §745], Dec. 21, 
1982, 96 Stat. 1833, 1858. 

Pub. L. 97-114, title VII, §746, Dec. 29, 1981, 95 Stat. 
1586. 

Pub. L. 96-527, title VII, §747, Dec. 15, 1980, 94 Stat. 
3089. 

Pub. L. 96-154, title VII, §748, Dec. 21, 1979, 93 Stat. 
1160. 

Pub. L. 95-^57, title VIII, §848, Oct. 13, 1978, 92 Stat. 
1252. 

Pub. L. 95-111, title VIII, §849, Sept. 21, 1977, 91 Stat. 
908. 

Pub. L. 94-419, title VII, §748, Sept. 22, 1976, 90 Stat. 
1299. 

Pub. L. 94-212, title VII, §745, Feb. 9, 1976, 90 Stat. 175. 
Pub. L. 93-437, title VIII, §848, Oct. 8, 1974, 88 Stat. 
1232. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing- thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 982. Members: service on State and local juries 

(a) A member of the armed forces on active 
duty may not be required to serve on a State or 
local jury if the Secretary concerned determines 
that such service — 

(1) would unreasonably interfere with the 
performance of the member's military duties; 
or 

(2) would adversely affect the readiness of 
the unit, command, or activity to which the 
member is assigned. 

(b) A determination by the Secretary con- 
cerned under this section is conclusive. 

(c) The Secretary concerned shall prescribe 
regulations for the administration of this sec- 
tion. 

(d) In this section, the term "State" includes 
the District of Columbia, the Commonwealth of 
Puerto Rico, and each territory of the United 
States. 

(Added Pub. L. 99-661, div. A, title V, § 502(a), 
Nov. 14, 1986, 100 Stat. 3863.) 

§983. Institutions of higher education that pre- 
vent ROTC access or military recruiting on 
campus: denial of grants and contracts from 
Department of Defense, Department of Edu- 
cation, and certain other departments and 
agencies 

(a) Denial of Funds for Preventing ROTC 
Access to Campus.— No funds described in sub- 
section (d)(1) may be provided by contract or by 
grant to an institution of higher education (in- 
cluding any subelement of such institution) if 
the Secretary of Defense determines that that 
institution (or any subelement of that institu- 
tion) has a policy or practice (regardless of when 
implemented) that either prohibits, or in effect 
prevents — 



(1) the Secretary of a military department 
from maintaining, establishing, or operating a 
unit of the Senior Reserve Officer Training 
Corps (in accordance with section 654 1 of this 
title and other applicable Federal laws) at 
that institution (or any subelement of that in- 
stitution); or 

(2) a student at that institution (or any sub- 
element of that institution) from enrolling in 
a unit of the Senior Reserve Officer Training 
Corps at another institution of higher edu- 
cation. 

(b) Denial of Funds for Preventing- Mili- 
tary Recruiting on Campus. — No funds de- 
scribed in subsection (d)(1) may be provided by 
contract or by grant to an institution of higher 
education (including any subelement of such in- 
stitution) if the Secretary of Defense determines 
that that institution (or any subelement of that 
institution) has a policy or practice (regardless 
of when implemented) that either prohibits, or 
in effect prevents — 

(1) the Secretary of a military department 
or Secretary of Homeland Security from gain- 
ing access to campuses, or access to students 
(who are 17 years of age or older) on campuses, 
for purposes of military recruiting in a man- 
ner that is at least equal in quality and scope 
to the access to campuses and to students that 
is provided to any other employer; or 

(2) access by military recruiters for purposes 
of military recruiting to the following infor- 
mation pertaining to students (who are 17 
years of age or older) enrolled at that institu- 
tion (or any subelement of that institution): 

(A) Names, addresses, and telephone list- 
ings. 

(B) Date and place of birth, levels of edu- 
cation, academic majors, degrees received, 
and the most recent educational institution 
enrolled in by the student. 

(c) Exceptions.— The limitation established in 
subsection (a) or (b) shall not apply to an insti- 
tution of higher education (or any subelement of 
that institution) if the Secretary of Defense de- 
termines that — 

(1) the institution (and each subelement of 
that institution) has ceased the policy or prac- 
tice described in that subsection; or 

(2) the institution of higher education in- 
volved has a longstanding policy of pacifism 
based on historical religious affiliation. 

(d) Covered Funds. — (1) Except as provided in 
paragraph (2), the limitations established in sub- 
sections (a) and (b) apply to the following: 

(A) Any funds made available for the Depart- 
ment of Defense. 

(B) Any funds made available for any depart- 
ment or agency for which regular appropria- 
tions are made in a Departments of Labor, 
Health and Human Services, and Education, 
and Related Agencies Appropriations Act. 

(C) Any funds made available for the Depart- 
ment of Homeland Security. 

(D) Any funds made available for the Na- 
tional Nuclear Security Administration of the 
Department of Energy. 

(E) Any funds made available for the Depart- 
ment of Transportation. 



1 See References in Text note below. 
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(F) Any funds made available for the Central 
Intelligence Agency. 

(2) Any Federal funding specified in paragraph. 
(1) that is provided to an institution of higher 
education, or to an individual, to be available 
solely for student financial assistance, related 
administrative costs, or costs associated with 
attendance, may be used for the purpose for 
which the funding is provided. 

(e) Notice of Determinations. — Whenever the 
Secretary of Defense makes a determination 
under subsection (a), (b), or (c), the Secretary — 

(1) shall transmit a notice of the determina- 
tion to the Secretary of Education and to the 
head of each other department and agency the 
funds of which are subject to the determina- 
tion; and 

(2) shall publish in the Federal Register a 
notice of the determination and the effect of 
the determination on the eligibility of the in- 
stitution of higher education (and any subele- 
ment of that institution) for contracts and 
grants. 

(f) Semiannual Notice in Federal Reg- 
ister. — The Secretary of Defense shall publish 
in the Federal Register once every six months a 
list of each institution of higher education that 
is currently ineligible for contracts and grants 
by reason of a determination of the Secretary 
under subsection (a) or (b). 

(Added Pub. L. 104-106, div. A, title V, § 541(a), 
Feb. 10, 1996, 110 Stat. 315; amended Pub. L. 
106-65, div. A, title V, § 549(a)(1), Oct. 5, 1999, 113 
Stat. 609; Pub. L. 107-296, title XVII, § 1704(b)(1), 
(3), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 108-375, 
div. A, title V, §552(a)-(d), Oct. 28, 2004, 118 Stat. 
1911, 1912; Pub. L. 112-81, div. A, title X, §1061(11), 
Dec. 31, 2011, 125 Stat. 1583.) 

References in Text 

Section 654 of this title, referred to in subsec. (a)(1), 
was repealed by Pub. L. 111-321, § 2(f)(1)(A), Dec. 22, 2010, 
124 Stat. 3516. 

Prior Provisions 

Provisions similar to those In this section were con- 
tained in Pub. L. 103-337, div. A, title V, §558, Oct. 5, 
1994, 108 Stat. 2776, as amended, and Pub. L. 104-208, div. 
A, title I, § 101(e) [title V, §514], Sept. 30, 1996, 110 Stat. 
3009-233, 3009-270, which were set out as notes under sec- 
tion 503 of this title, prior to repeal by Pub. L. 106-65, 
§ 549(b). 

Amendments 

2011— Subsec. (e)(1). Pub. L. 112-81 substituted "Sec- 
retary of Education and" for "Secretary of Education," 
and struck out ", and to Congress" after "determina- 
tion". 

2004— Subsec. (a). Pub. L. 108-375, § 552(d), struck out 
"(including' a grant of funds to be available for student 
aid)" after "by grant" in introductory provisions. 

Subsec. (b). Pub. L. 108-375, § 552(b)(2)(A), (d), in intro- 
ductory provisions, substituted "subsection (d)(1)" for 
"subsection (d)(2)" and struck out "(including a grant 
of funds to be available for student aid)" after "by 
grant". 

Subsec. (b)(1). Pub. L. 108-375, § 552(a), substituted 
"access to campuses" for "entry to campuses" and in- 
serted before semicolon "in a manner that is at least 
equal in quality and scope to the access to campuses 
and to students that is provided to any other em- 
ployer". 

Subsec. (d)(1). Pub. L. 108-375, §552(b)(l)(A)(i), (c)(1), 
in Introductory provisions, substituted "Except as pro- 



vided in paragraph (2), the" for "The" and "limitations 
established in subsections (a) and (b) apply" for "limi- 
tation established in subsection (a) applies". 

Subsec. (d)(1)(B). Pub. L. 108-375, §552(b)(l)(A)(il), in- 
serted "for any department or agency for which regular 
appropriations are made" after "made available". 

Subsec. (d)(1)(C) to (F). Pub. L. 108-375, 
§552(b)(l)(A)(iii), added subpars. (C) to (F). 

Subsec. (d)(2). Pub. L. 108-375, § 552(b)(1)(B), (c)(2), 
added par. (2) and struck out former par. (2) which read 
as follows: "The limitation established in subsection 
(b) applies to the following: 

"(A) Funds described In paragraph (1). 

"(B) Any funds made available for the Department 

of Homeland Security." 

Subsec. (e)(1). Pub. L. 108-375, § 552(b)(2)(B), Inserted 
", to the head of each other department and agency the 
funds of which are subject to the determination," after 
"Secretary of Education". 

2002— Subsec. (b)(1). Pub. L. 107-296, § 1704(b)(1), sub- 
stituted "Secretary of Homeland Security" for "Sec- 
retary of Transportation". 

Subsec. (d)(2)(B). Pub. L. 107-296, § 1704(b)(3), sub- 
stituted "Department of Homeland Security" for "De- 
partment of Transportation". 

1999 — Pub. L. 106-65 amended section catchline and 
text generally. Prior to amendment, section consisted 
of subsecs. (a) to (d) relating to denial of Department 
of Defense grants and contracts to institutions of high- 
er education that have anti-ROTC policies. 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title V, § 552(f), Oct. 28, 2004, 118 
Stat. 1912, provided that: "The amendments made by 
this section [amending this section and repealing provi- 
sions set out as a note under this section] shall apply 
with respect to funds appropriated for fiscal year 2005 
and thereafter." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Funds Available Solely for Student Financial 
Assistance 

Pub. L. 106-79, title VIII, §8120, Oct. 25, 1999, 113 Stat. 
1260, provided that during fiscal year 2000 and there- 
after, any Federal grant of funds to an institution of 
higher education to be available solely for student fi- 
nancial assistance or related administrative costs 
could be used for the purpose for which the grant was 
made without regard to any provision to the contrary 
in section 101(e) [title V, §514] of Pub. L. 104-208 (for- 
merly 10 U.S.C. 503 note), or section 983 of this title, 
prior to repeal by Pub. L. 108-375, div. A, title V, 
§ 552(e), Oct. 28, 2004, 118 Stat. 1912. 

§ 985. Persons convicted of capital crimes; cer- 
tain other persons: denial of specified burial- 
related benefits 

(a) Prohibition of Performance of Military 
Honors. — The Secretary of a military depart- 
ment and the Secretary of Homeland Security, 
with respect to the Coast Guard when it is not 
operating as a service in the Navy, may not pro- 
vide military honors (under section 1491 of this 
title or any other authority) at the funeral or 
burial of any of the following persons: 

(1) A person described in section 2411(b) of 
title 38. 

(2) A person who is a veteran (as defined in 
section 1491(h) of this title) or who died while 
on active duty or a member of a reserve com- 
ponent, when the circumstances surrounding 
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the person's death or other circumstances as 
specified by the Secretary of Defense are such 
that to provide military honors at the funeral 
or burial of the person would bring discredit 
upon the person's service (or former service). 

(b) Disqualification From Burial in Mili- 
tary Cemeteries. — A person who is ineligible 
for interment in a national cemetery under the 
control of the National Cemetery Administra- 
tion by reason of section 2411(b) of title 38 is not 
entitled to or eligible for, and may not be pro- 
vided, burial in — 

(1) Arlington National Cemetery; 

(2) the Soldiers' and Airmen's National Cem- 
etery; or 

(3) any other cemetery administered by the 
Secretary of a military department or the Sec- 
retary of Defense. 

(c) Definition. — In this section, the term "bur- 
ial" includes inurnment. 

(Added Pub. L. 105-85, div. A, title X, § 1077(a)(1), 
Nov. 18, 1997, 111 Stat. 1914; amended Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 109-163, div. A, title VI, 
§662(b)(l)-(3), (c)(1), Jan. 6, 2006, 119 Stat. 3315.) 

Amendments 

2006— Pub. L. 109-163, §662(c)(l), substituted "Persons 
convicted of capital crimes; certain other persons: de- 
nial of specified burial-related benefits" for "Persons 
convicted of capital crimes: denial of certain burial-re- 
lated benefits" In section catchline. 

Subsec. (a). Pub. L. 109-163, § 662(b)(1)(B), substituted 
"any of the following- persons:" for "a person who has 
been convicted of a capital offense under Federal or 
State law for which the person was sentenced to death 
or life imprisonment without parole." and added pars. 
(1) and (2). 

Pub. L. 109-163, § 662(b)(1)(A), inserted "(under section 
1491 of this title or any other authority)" after "mili- 
tary honors". 

Subsec. (b). Pub. L. 109-163, § 662(b)(2), in Introductory 
provisions, substituted "who Is Ineligible for Interment 
in a national cemetery under the control of the Na- 
tional Cemetery Administration by reason of section 
2411(b) of title 38" for "convicted of a capital offense 
under Federal law". 

Subsec. (c). Pub. L. 109-163, § 662(b)(3), amended head- 
ing and text of subsec. (c) generally. Prior to amend- 
ment, text read as follows: "In this section: 

"(1) The term 'capital offense' means an offense for 
which the death penalty may be imposed. 
"(2) The term 'burial' includes inurnment. 
"(3) The term 'State' includes the District of Co- 
lumbia and any commonwealth or territory of the 
United States." 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VI, § 662(e), Jan. 6, 2006, 
119 Stat. 3316, provided that: "The amendments made 
by this section [amending this section, section 1491 of 
this title, and section 2411 of Title 38, Veterans' Bene- 
fits and enacting provisions set out as notes under this 
section and section 2411 of Title 38] shall apply with re- 
spect to funerals and burials that occur on or after the 
date of the enactment of this Act [Jan. 6, 2006]." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 



Effective Date 

Section 1077(b) of Pub. L. 105-85 provided that: "Sec- 
tion 985 of title 10, United States Code, as added by sub- 
section (a), applies with respect to persons dying after 
January 1, 1997." 

Regulations 

Pub. L. 109-163, div. A, title VI, § 662(d)(2), Jan. 6, 2006, 
119 Stat. 3316, provided that: "The Secretary of Defense 
shall prescribe regulations to ensure that a person is 
not interred in any military cemetery under the au- 
thority of the Secretary of a military department or 
provided funeral honors under section 1491 of title 10, 
United States Code, unless a good faith effort has been 
made to determine whether such person is ineligible for 
such interment or honors by reason of being a person 
described in section 2411(b) of title 38, United States 
Code, or is otherwise ineligible for such interment or 
honors under Federal law." 

[§986. Repealed. Pub. L. 110-181, div. A, title X, 
§ 1072(b)(1), Jan. 28, 2008, 122 Stat. 329] 

Section, added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1071(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-275; amended 
Pub. L. 107-107, div. A, title X, § 1048(c)(3), Dec. 28, 2001, 
115 Stat. 1226; Pub. L. 108-375, div. A, title X, §1062, Oct. 
28, 2004, 118 Stat. 2056, prohibited the Department of De- 
fense from granting or renewing security clearances for 
certain persons. 

Effective Date of Repeal 

Pub. L. 110-181, div. A, title X, § 1072(b)(3), Jan. 28, 
2008, 122 Stat. 330, provided that: "The amendments 
made by this subsection [repealing this section] shall 
take effect on January 1, 2008." 

§987. Terms of consumer credit extended to 
members and dependents: limitations 

(a) Interest. — A creditor who extends con- 
sumer credit to a covered member of the armed 
forces or a dependent of such a member shall not 
require the member or dependent to pay interest 
with respect to the extension of such credit, ex- 
cept as — 

(1) agreed to under the terms of the credit 
agreement or promissory note; 

(2) authorized by applicable State or Federal 
law; and 

(3) not specifically prohibited by this sec- 
tion. 

(b) Annual Percentage Rate.— A creditor de- 
scribed in subsection (a) may not impose an an- 
nual percentage rate of interest greater than 36 
percent with respect to the consumer credit ex- 
tended to a covered member or a dependent of a 
covered member. 

(c) Mandatory Loan Disclosures.— 

(1) Information required.— With respect to 
any extension of consumer credit (including 
any consumer credit originated or extended 
through the internet) to a covered member or 
a dependent of a covered member, a creditor 
shall provide to the member or dependent the 
following information orally and in writing 
before the issuance of the credit: 

(A) A statement of the annual percentage 
rate of interest applicable to the extension 
of credit. 

(B) Any disclosures required under the 
Truth in Lending Act (15 U.S.C. 1601 et seq.). 

(C) A clear description of the payment ob- 
ligations of the member or dependent, as ap- 
plicable. 
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(2) Terms. — Such disclosures shall be pre- 
sented in accordance with terms prescribed by 
the regulations issued by the Board of Gov- 
ernors of the Federal Reserve System to im- 
plement the Truth in Lending Act (15 U.S.C. 
1601 et seq.). 

(d) Preemption. — 

(1) Inconsistent laws. — Except as provided 
in subsection (f)(2), this section preempts any 
State or Federal law, rule, or regulation, in- 
cluding any State usury law, to the extent 
that such law, rule, or regulation is inconsist- 
ent with this section, except that this section 
shall not preempt any such law, rule, or regu- 
lation that provides protection to a covered 
member or a dependent of such a member in 
addition to the protection provided by this 
section. 

(2) Different treatment under state law 
OF members and dependents prohibited. — 
States shall not — 

(A) authorize creditors to charge covered 
members and their dependents annual per- 
centage rates of interest for loans higher 
than the legal limit for residents of the 
State; or 

(B) permit violation or waiver of any State 
consumer lending protections for the benefit 
of residents of the State on the basis of non- 
resident or military status of a covered 
member or dependent of such a member, re- 
gardless of the member's or dependent's 
domicile or permanent home of record. 

(e) Limitations. — It shall be unlawful for any 
creditor to extend consumer credit to a covered 
member or a dependent of such a member with 
respect to which — 

(1) the creditor rolls over, renews, repays, re- 
finances, or consolidates any consumer credit 
extended to the borrower by the same creditor 
with the proceeds of other credit extended to 
the same covered member or a dependent; 

(2) the borrower is required to waive the bor- 
rower's right to legal recourse under any 
otherwise applicable provision of State or Fed- 
eral law, including any provision of the 
Servicemembers Civil Relief Act; 

(3) the creditor requires the borrower to sub- 
mit to arbitration or imposes onerous legal 
notice provisions in the case of a dispute; 

(4) the creditor demands unreasonable notice 
from the borrower as a condition for legal ac- 
tion; 

(5) the creditor uses a check or other method 
of access to a deposit, savings, or other finan- 
cial account maintained by the borrower, or 
the title of a vehicle as security for the obliga- 
tion; 

(6) the creditor requires as a condition for 
the extension of credit that the borrower es- 
tablish an allotment to repay an obligation; or 

(7) the borrower is prohibited from prepay- 
ing the loan or is charged a penalty or fee for 
prepaying all or part of the loan. 

(f) Penalties and Remedies.— 

(1) Misdemeanor. — A creditor who know- 
ingly violates this section shall be fined as 
provided in title 18, or imprisoned for not 
more than one year, or both. 

(2) Preservation of other remedies.— The 
remedies and rights provided under this sec- 



tion are in addition to and do not preclude any 
remedy otherwise available under law to the 
person claiming relief under this section, in- 
cluding any award for consequential and puni- 
tive damages. 

(3) Contract void. — Any credit agreement, 
promissory note, or other contract prohibited 
under this section is void from the inception 
of such contract. 

(4) Arbitration. — Notwithstanding section 2 
of title 9, or any other Federal or State law, 
rule, or regulation, no agreement to arbitrate 
any dispute involving the extension of con- 
sumer credit shall be enforceable against any 
covered member or dependent of such a mem- 
ber, or any person who was a covered member 
or dependent of that member when the agree- 
ment was made. 

(g) Servicemembers Civil Relief Act Protec- 
tions Unaffected. — Nothing in this section 
may be construed to limit or otherwise affect 
the applicability of section 207 of the Service- 
members Civil Relief Act (50 U.S.C. App. 527). 

(h) Regulations. — (1) The Secretary of De- 
fense shall prescribe regulations to carry out 
this section. 

(2) Such regulations shall establish the follow- 
ing: 

(A) Disclosures required of any creditor that 
extends consumer credit to a covered member 
or dependent of such a member. 

(B) The method for calculating the applica- 
ble annual percentage rate of interest on such 
obligations, in accordance with the limit es- 
tablished under this section. 

(C) A maximum allowable amount of all fees, 
and the types of fees, associated with any such 
extension of credit, to be expressed and dis- 
closed to the borrower as a total amount and 
as a percentage of the principal amount of the 
obligation, at the time at which the trans- 
action is entered into. 

(D) Definitions of "creditor" under para- 
graph (5) and "consumer credit" under para- 
graph (6) of subsection (i), consistent with the 
provisions of this section. 

(E) Such other criteria or limitations as the 
Secretary of Defense determines appropriate, 
consistent with the provisions of this section. 

(3) In prescribing regulations under this sub- 
section, the Secretary of Defense shall consult 
with the following: 

(A) The Federal Trade Commission. 

(B) The Board of Governors of the Federal 
Reserve System. 

(C) The Office of the Comptroller of the Cur- 
rency. 

(D) The Federal Deposit Insurance Corpora- 
tion. 

(E) The Office of Thrift Supervision. 

(F) The National Credit Union Administra- 
tion. 

(G) The Treasury Department. 

(i) Definitions.— In this section: 

(1) Covered member.— The term "covered 
member" means a member of the armed forces 
who is — 

(A) on active duty under a call or order 
that does not specify a period of 30 days or 
less; or 
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(B) on active Guard and Reserve Duty. 

(2) Dependent. — The term "dependent", 
with respect to a covered member, means — 

(A) the member's spouse; 

(B) the member's child (as defined in sec- 
tion 101(4) of title 38); or 

(C) an individual for whom the member 
provided more than one-half of the individ- 
ual's support for 180 days immediately pre- 
ceding an extension of consumer credit cov- 
ered by this section. 

(3) Interest. — The term "interest" includes 
all cost elements associated with the exten- 
sion of credit, including fees, service charges, 
renewal charges, credit insurance premiums, 
any ancillary product sold with any extension 
of credit to a servicemember or the service- 
member's dependent, as applicable, and any 
other charge or premium with respect to the 
extension of consumer credit. 

(4) Annual percentage rate.— The term 
"annual percentage rate" has the same mean- 
ing as in section 107 of the Truth and Lending 
Act (15 U.S.C. 1606), as implemented by regula- 
tions of the Board of Governors of the Federal 
Reserve System. For purposes of this section, 
such term includes all fees and charges, in- 
cluding charges and fees for single premium 
credit insurance and other ancillary products 
sold in connection with the credit transaction, 
and such fees and charges shall be included in 
the calculation of the annual percentage rate. 

(5) Creditor. — The term "creditor" means a 
person — 

(A) who — 

(i) is engaged in the business of extend- 
ing consumer credit; and 

(ii) meets such additional criteria as are 
specified for such purpose in regulations 
prescribed under this section; or 

(B) who is an assignee of a person de- 
scribed in subparagraph (A) with respect to 
any consumer credit extended. 

(6) Consumer credit.— The term "consumer 
credit" has the meaning provided for such 
term in regulations prescribed under this sec- 
tion, except that such term does not include 
(A) a residential mortgage, or (B) a loan pro- 
cured in the course of purchasing a car or 
other personal property, when that loan is of- 
fered for the express purpose of financing the 
purchase and is secured by the car or personal 
property procured. 

(Added Pub. L. 109-364, div. A, title VI, § 670(a), 
Oct. 17, 2006, 120 Stat. 2266.) 

References in Text 

The Truth In Lending Act, referred to in subsec. 
(c)(1)(B), (2), is title I of Pub. L. 90-321, May 29, 1968, 82 
Stat. 146, as amended, which is classified generally to 
subchapter I (§1601 et seq.) of chapter 41 of Title 15, 
Commerce and Trade. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 1601 of Title 15 and Tables. 

The Servicemembers Civil Relief Act, referred to in 
subsecs. (e)(2) and (g), is act Oct. 17, 1940, ch. 888, 54 
Stat. 1178, as amended, which is classified to section 501 
et seq. of Title 50, Appendix, War and National Defense. 
For complete classification of this Act to the Code, see 
section 501 of Title 50, Appendix, and Tables. 



Effective Date 

Pub. L. 109-364, div. A, title VI, § 670(c), Oct. 17, 2006, 
120 Stat. 2269, provided that: 

"(1) In general. — Except as provided in paragraph (2), 
section 987 of title 10, United States Code, as added by 
subsection (a), shall take effect on October 1, 2007, or on 
such earlier date as may be prescribed by the Secretary 
of Defense, and shall apply with respect to extensions 
of consumer credit on or after such effective date. 

"(2) Authority to prescribe regulations. — Sub- 
section (h) of such section shall take effect on the date 
of the enactment of this Act [Oct. 17, 2006]. 

"(3) Publication of earlier effective date. — If the 
Secretary of Defense prescribes an effective date for 
section 987 of title 10, United States Code, as added by 
subsection (a), earlier than October 1, 2007, the Sec- 
retary shall publish that date in the Federal Register. 
Such publication shall be made not less than 90 days 
before that earlier effective date." 

Interim Regulations 

Pub. L. 109-364, div. A, title VI, §670(d), Oct. 17, 2006, 
120 Stat. 2269, provided that: "The Secretary of Defense 
may prescribe interim regulations as necessary to 
carry out such section [this section]. For the purpose of 
prescribing such interim regulations, the Secretary is 
excepted from compliance with the notice-and-com- 
ment requirements of section 553 of title 5, United 
States Code. All interim rules prescribed under the au- 
thority of this subsection that are not earlier super- 
seded by final rules shall expire no later than 270 days 
after the effective date of section 987 of title 10, United 
States Code [see Effective Date note above], as added 
by this section." 

CHAPTER 50— MISCELLANEOUS COMMAND 
RESPONSIBILITIES 

Sec. 

991. Management of deployments of members and 

measurement and data collection of unit 
operating and personnel tempo. 

992. Consumer education: financial services. 

993. Notification of permanent reduction of siz- 

able numbers of members of the armed 
forces. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 522(d)(2), div. B, 
title XXVIII, § 2864(b), Dec. 31, 2011, 125 Stat. 1401, 1702, 
substituted "Management of deployments of members 
and measurement and data collection of unit operating 
and personnel tempo" for "Management of deploy- 
ments of members" in item 991 and added item 993. 

2006— Pub. L. 109-163, div. A, title V, § 578(a)(2), Jan. 6, 
2006, 119 Stat. 3276, added item 992. 

§991. Management of deployments of members 
and measurement and data collection of unit 
operating and personnel tempo 

(a) Management Responsibilities. — (1) The 
deployment (or potential deployment) of a mem- 
ber of the armed forces shall be managed to en- 
sure that the member is not deployed, or con- 
tinued in a deployment, on any day on which the 
total number of days on which the member has 
been deployed — 

(A) out of the preceding 365 days would ex- 
ceed the one-year high-deployment threshold; 
or 

(B) out of the preceding 730 days would ex- 
ceed the two-year high-deployment threshold. 

(2) In this subsection: 

(A) The term "one-year high-deployment 
threshold" means — 
(i) 220 days; or 
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(ii) a lower number of days prescribed by 
the Secretary of Defense, acting through the 
Under Secretary of Defense for Personnel 
and Readiness. 

(B) The term "two-year high-deployment 
threshold" means — 

(i) 400 days; or 

(ii) a lower number of days prescribed by 
the Secretary of Defense, acting through the 
Under Secretary of Defense for Personnel 
and Readiness. 

(3) A member may be deployed, or continued 
in a deployment, without regard to paragraph (1) 
if the deployment, or continued deployment, is 
approved by the Secretary of Defense. The au- 
thority of the Secretary under the preceding 
sentence may only be delegated to — 

(A) a civilian officer of the Department of 
Defense appointed by the President, by and 
with the advise and consent of the Senate, or 
a member of the Senior Executive Service; or 

(B) a general or flag officer in that member's 
chain of command (including an officer in the 
grade of colonel, or in the case of the Navy, 
captain, serving in a general or flag officer po- 
sition who has been selected for promotion to 
the grade of brigadier general or rear admiral 
(lower half) in a report of a selection board 
convened under section 611(a) or 14101(a) of 
this title that has been approved by the Presi- 
dent). 

(4) The Secretary of Defense shall prescribe a 
policy that addresses the amount of dwell time 
a member of the armed forces or unit remains at 
the member's or unit's permanent duty station 
or home port, as the case may be, between de- 
ployments. 

(b) Deployment Defined.— (1) For the pur- 
poses of this section, a member of the armed 
forces shall be considered to be deployed or in a 
deployment on any day on which, pursuant to 
orders, the member is performing service in a 
training exercise or operation at a location or 
under circumstances that make it impossible or 
infeasible for the member to spend off-duty time 
in the housing in which the member resides 
when on garrison duty at the member's perma- 
nent duty station or homeport, as the case may 
be. 

(2) In the case of a member of a reserve compo- 
nent who is performing active service pursuant 
to orders that do not establish a permanent 
change of station, the housing referred to in 
paragraph (1) is any housing (which may include 
the member's residence) that the member usu- 
ally occupies for use during off-duty time when 
on garrison duty at the member's permanent 
duty station or homeport, as the case may be. 

(3) For the purposes of this section, a member 
is not deployed or in a deployment when the 
member is — 

(A) performing service as a student or train- 
ee at a school (including any Government 
school); 

(B) performing administrative, guard, or de- 
tail duties in garrison at the member's perma- 
nent duty station; or 

(C) unavailable solely because of— 

(i) a hospitalization of the member at the 
member's permanent duty station or home- 



port or in the immediate vicinity of the 
member's permanent residence; or 

(ii) a disciplinary action taken against the 
member. 

(4) The Secretary of Defense may prescribe a 
definition of deployment for the purposes of this 
section other than the definition specified in 
paragraphs (1) and (2). Any such definition may 
not take effect until 90 days after the date on 
which the Secretary notifies the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives of the revised standard definition of 
deployment. 

(c) Recordkeeping.— (1) The Secretary of De- 
fense shall — 

(A) establish a system for tracking and re- 
cording the number of days that each member 
of the armed forces is deployed; 

(B) prescribe policies and procedures for 
measuring operating tempo and personnel 
tempo; and 

(C) maintain a central data collection repos- 
itory to provide information for research, ac- 
tuarial analysis, interagency reporting, and 
evaluation of Department of Defense programs 
and policies. 

(2) The data collection repository shall be able 
to identify — 

(A) the active and reserve component units 
of the armed forces that are participating at 
the battalion, squadron, or an equivalent level 
(or a higher level) in contingency operations, 
major training events, and other exercises and 
contingencies of such a scale that the exer- 
cises and contingencies receive an official des- 
ignation; and 

(B) the duration of their participation. 

(3) For each of the armed forces, the data col- 
lection repository shall be able to indicate, for a 
fiscal year — 

(A) the number of members who received the 
high-deployment allowance under section 436 
of title 37 (or who would have been eligible to 
receive the allowance if the duty assignment 
was not excluded by the Secretary of Defense); 

(B) the number of members who received 
each rate of allowance paid (estimated in the 
case of members described in the parenthetical 
phrase in subparagraph (A)); 

(C) the number of months each member re- 
ceived the allowance (or would have received 
it in the case of members described in the par- 
enthetical phrase in subparagraph (A)); and 

(D) the total amount expended on the allow- 
ance. 

(4) For each of the armed forces, the data col- 
lection repository shall be able to indicate, for a 
fiscal year, the number of days that high de- 
mand, low density units (as defined by the 
Chairman of the Joint Chiefs of Staff) were de- 
ployed, and whether these units met the force 
goals for limiting deployments, as described in 
the personnel tempo policies applicable to that 
armed force. 

(d) National Security Waiver Authority.— 
The Secretary of the military department con- 
cerned may suspend the applicability of this sec- 
tion to a member or any group of members 



§991 



TITLE 10— ARMED FORCES 



Page 524 



under the Secretary's jurisdiction when the Sec- 
retary determines that such a waiver is nec- 
essary in the national security interests of the 
United States. 

(e) Inapplicability to Coast Guard. — This 
section does not apply to a member of the Coast 
Guard when the Coast Guard is not operating as 
a service in the Navy. 

(f) Other Definitions. — In this section: 

(1) (A) Subject to subparagraph (B), the term 
"dwell time" means the time a member of the 
armed forces or a unit spends at the perma- 
nent duty station or home port after returning 
from a deployment. 

(B) The Secretary of Defense may modify 
the definition of dwell time specified in sub- 
paragraph (A). If the Secretary establishes a 
different definition of such term, the Sec- 
retary shall transmit the new definition to 
Congress. 

(2) The term "operating tempo" means the 
rate at which units of the armed forces are in- 
volved in all military activities, including 
contingency operations, exercises, and train- 
ing deployments. 

(3) The term "personnel tempo" means the 
amount of time members of the armed forces 
are engaged in their official duties at a loca- 
tion or under circumstances that make it in- 
feasible for a member to spend off-duty time 
in the housing in which the member resides. 

(Added Pub. L. 106-65, div. A, title V, § 586(a), 
Oct. 5, 1999, 113 Stat. 637; amended Pub. L. 

106- 398, §1 [[div. A], title V, § 574(a), (b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-136, 1654A-137; Pub. L. 

107- 107, div. A, title V, § 515(a), Dec. 28, 2001, 115 
Stat. 1093; Pub. L. 108-136, div. A, title V, § 541(a), 
Nov. 24, 2003, 117 Stat. 1475; Pub. L. 112-81, div. A, 
title V, §522(a)-(d)(l), Dec. 31, 2011, 125 Stat. 
1399-1401.) 

Amendments 

2011— Pub. L. 112-81, §522(d)(l), substituted "Manage- 
ment of deployments of members and measurement and 
data collection of unit operating and personnel tempo" 
for "Management of deployments of members" in sec- 
tion catchline. 
Subsec. (a)(4). Pub. L. 112-81, § 522(a), added par. (4). 
Subsec. (c). Pub. L. 112-81, § 522(b), amended subsec. 
(c) generally. Prior to amendment, text read as follows: 
"The Secretary of each military department shall es- 
tablish a system for tracking and recording the number 
of days that each member of the armed forces under the 
jurisdiction of the Secretary Is deployed." 
Subsec. (f). Pub. L. 112-81, § 522(c), added subsec. (f). 
2003— Subsec. (a). Pub. L. 108-136 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: 

"(1) The deployment (or potential deployment) of a 
member of the armed forces shall be managed, during 
any period when the member is a high-deployment days 
member, by the officer in the chain of command of that 
member who is the lowest-ranking general or flag offi- 
cer in that chain of command. That officer shall ensure 
that the member is not deployed, or continued in a de- 
ployment, on any day on which the total number of 
days on which the member has been deployed out of the 
preceding 365 days would exceed 220. However, the 
member may be deployed, or continued in a deploy- 
ment, without regard to the preceding sentence If such 
deployment, or continued deployment, is approved — 
"(A) in the case of a member who is assigned to a 
combatant command In a position under the oper- 
ational control of the officer In that combatant com- 



mand who Is the service component commander for 
the members of that member's armed force in that 
combatant command, by that officer; and 

"(B) in the case of a member not assigned as de- 
scribed in subparagraph (A), by the service chief of 
that member's armed force (or, if so designated by 
that service chief, by an officer of the same armed 
force on active duty who is In the grade of general or 
admiral or who is the personnel chief for that armed 
force). 

"(2) In this section, the term 'high-deployment days 
member' means a member who has been deployed 182 
days or more out of the preceding 365 days. 

"(3) In paragraph (1)(B), the term 'service chief 
means the Chief of Staff of the Army, the Chief of 
Naval Operations, the Chief of Staff of the Air Force, or 
the Commandant of the Marine Corps." 

2001— Subsec. (b)(2). Pub. L. 107-107 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 

"(2) In the case of a member of a reserve component 
performing active service, the member shall be consid- 
ered deployed or In a deployment for the purposes of 
paragraph (1) on any day on which, pursuant to orders 
that do not establish a permanent change of station, 
the member is performing the active service at a loca- 
tion that — 

"(A) is not the member's permanent training site; 
and 

"(B) is— 

"(i) at least 100 miles from the member's perma- 
nent residence; or 

"(ii) a lesser distance from the member's perma- 
nent residence that, under the circumstances appli- 
cable to the member's travel, is a distance that re- 
quires at least three hours of travel to traverse." 
2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
V, § 574(a)(1)], substituted ". However, the member may 
be deployed, or continued in a deployment, without re- 
gard to the preceding sentence if such deployment, or 
continued deployment, is approved — " and subpars. (A) 
and (B) for "unless an officer in the grade of general or 
admiral in the member's chain of command approves 
the deployment, or continued deployment, of the mem- 
ber." 

Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title V, 
§574(a)(2)], added par. (3). 

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title V, 
§ 574(b)(1)], inserted "or homeport, as the case may be" 
before period at end. 

Subsec. (b)(2). Pub. L. 106-398, §1 [[div. A], title V, 
§574(b)(3)], added par. (2). Former par. (2) redesignated 
(3). 

Subsec. (b)(3). Pub. L. 106-398, §1 [[div. A], title V, 
§ 574(b)(2)], redesignated par. (2) as (3). Former par. (3) 
redesignated (4). 

Subsec. (b)(3)(C). Pub. L. 106-398, §1 [[div. A], title V, 
§ 574(b)(4)], added subpar. (C). 

Subsec. (b)(4). Pub. L. 106-398, §1 [[div. A], title V, 
§574(b)(2)], redesignated par. (3) as (4). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 515(b), Dec. 28, 2001, 
115 Stat. 1094, provided that: "The amendment made by 
this section [amending this section] shall apply with 
respect to duty performed on or after October 1, 2001." 

Effective Date 

Pub. L. 106-65, div. A, title V, § 586(d)(1), Oct. 5, 1999, 
113 Stat. 639, provided that: "Section 991 of title 10, 
United States Code (as added by subsection (a)), shall 
take effect on October 1, 2000. No day on which a mem- 
ber of the Armed Forces is deployed (as defined in sub- 
section (b) of that section) before that date may be 
counted in determining the number of days on which a 
member has been deployed for purposes of that sec- 
tion." 

Regulations 

Pub. L. 106-65, div. A, title V, § 586(e), Oct. 5, 1999, 113 
Stat. 639, provided that: "Not later than June 1, 2000, 
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the Secretary of each military department shall pre- 
scribe in regulations the policies and procedures for im- 
plementing- such provisions of law for that military de- 
partment." 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Family Care Plans and Deferment of Deployment 
of Single Parent or Dual Military Couples 
With Minor Dependents 

Pub. L. 110-181, div. A, title V, §586, Jan. 28, 2008, 122 
Stat. 132, provided that: "The Secretary of Defense 
shall establish appropriate procedures to ensure that 
an adequate family care plan is in place for a member 
of the Armed Forces with minor dependents who is a 
single parent or whose spouse is also a member of the 
Armed Forces when the member may be deployed in an 
area for which imminent danger pay is authorized 
under section 310 of title 37, United States Code. Such 
procedures should allow the member to request a defer- 
ment of deployment due to unforeseen circumstances, 
and the request for such a deferment should be consid- 
ered and responded to promptly." 

Policy on Concurrent Deployment to Combat 
Zones of Both Military Spouses of Military 
Families With Minor Children 

Pub. L. 108-136, div. A, title V, §585, Nov. 24, 2003, 117 

Stat. 1492, provided that: 
"(a) Publication OF Policy.— Not later than 180 days 

after the date of the enactment of this Act [Nov. 24, 

2003], the Secretary of Defense shall— 

"(1) prescribe the policy of the Department of De- 
fense on concurrent deployment to a combat zone of 
both spouses of a dual-military family with one or 
more minor children; and 

"(2) transmit the policy to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives. 

"(b) Dual-Military Family Defined. — In this sec- 
tion, the term 'dual-military family' means a family in 
which both spouses are members of the Armed Forces." 

Review of Management of Deployments of 
Individual Members 

Pub. L. 106-398, §1 [[div. A], title V, §574(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-138, as amended by Pub. L. 
107-107, div. A, title V, § 592(b), Dec. 28, 2001, 115 Stat. 
1125, directed the Secretary of Defense to submit to 
committees of Congress a report on the administration 
of this section during fiscal year 2001 not later than 
Mar. 31, 2002. 

§ 992. Consumer education: financial services 

(a) Requirement for Consumer Education 
Program for Members.— (1) The Secretary con- 
cerned shall carry out a program to provide 
comprehensive education to members of the 
armed forces under the jurisdiction of the Sec- 
retary on — 

(A) financial services that are available 
under law to members; 

(B) financial services that are routinely of- 
fered by private sector sources to members; 

(C) practices relating to the marketing of 
private sector financial services to members; 

(D) such other matters relating to financial 
services available to members, and the mar- 



keting of financial services to members, as the 
Secretary considers appropriate; and 

(E) such other financial practices as the Sec- 
retary considers appropriate. 

(2) Training under this subsection shall be pro- 
vided to members as — 

(A) a component of members initial entry 
orientation training; and 

(B) a component of periodically recurring re- 
quired training that is provided for the mem- 
bers at military installations. 

(3) The training provided at a military instal- 
lation under paragraph (2)(B) shall include infor- 
mation on any financial services marketing 
practices that are particularly prevalent at that 
military installation and in the vicinity. 

(b) Counseling for Members and Spouses.— 
(1) The Secretary concerned shall, upon request, 
provide counseling on financial services to each 
member of the armed forces, and such member's 
spouse, under the jurisdiction of the Secretary. 

(2) (A) In the case of a military installation at 
which at least 2,000 members of the armed forces 
on active duty are assigned, the Secretary con- 
cerned — 

(i) shall provide counseling on financial serv- 
ices under this subsection through a full-time 
financial services counselor at such installa- 
tion; and 

(ii) may provide such counseling at such in- 
stallation by any means elected by the Sec- 
retary from among the following: 

(I) Through members of the armed forces 
in pay grade E-7 or above, or civilians, who 
provide such counseling as part of their 
other duties for the armed forces or the De- 
partment of Defense. 

(II) By contract, including contract for 
services by telephone and by the Internet. 

(III) Through qualified representatives of 
nonprofit organizations and agencies under 
formal agreements with the Department of 
Defense to provide such counseling. 

(B) In the case of any military installation not 
described in subparagraph (A), the Secretary 
concerned shall provide counseling on financial 
services under this subsection at such installa- 
tion by any of the means set forth in subpara- 
graph (A)(ii), as elected by the Secretary con- 
cerned. 

(3) Each financial services counselor under 
paragraph (2)(A)(i), and any other individual 
providing counseling on financial services under 
paragraph (2), shall be an individual who, by rea- 
son of education, training, or experience, is 
qualified to provide helpful counseling to mem- 
bers of the armed forces and their spouses on fi- 
nancial services and marketing practices de- 
scribed in subsection (a)(1). Such individual may 
be a member of the armed forces or an employee 
of the Federal Government. 

(4) The Secretary concerned shall take such 
action as is necessary to ensure that each finan- 
cial services counselor under paragraph (2)(A)(i), 
and any other individual providing counseling 
on financial services under paragraphs (2), is 
free from conflicts of interest relevant to the 
performance of duty under this section and, in 
the performance of that duty, is dedicated to 
furnishing members of the armed forces and 
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their spouses with, helpful information and coun- 
seling on financial services and related market- 
ing practices. 

(c) Life Insurance. — In counseling a member 
of the armed forces, or spouse of a member of 
the armed forces, under this section regarding 
life insurance offered by a private sector source, 
a financial services counselor under subsection 
(b)(2)(A)(i), or another individual providing 
counseling on financial services under sub- 
section (b)(2), shall furnish the member or 
spouse, as the case may be, with information on 
the availability of Servicemembers' Group Life 
Insurance under subchapter III of chapter 19 of 
title 38, including information on the amounts 
of coverage available and the procedures for 
electing coverage and the amount of coverage. 

(d) Financial Services Defined. — In this sec- 
tion, the term "financial services" includes the 
following: 

(1) Life insurance, casualty insurance, and 
other insurance. 

(2) Investments in securities or financial in- 
struments. 

(3) Banking, credit, loans, deferred payment 
plans, and mortgages. 

(Added Pub. L. 109-163, div. A, title V, § 578(a)(1), 
Jan. 6, 2006, 119 Stat. 3274; amended Pub. L. 
111-84, div. A, title X, § 1073(a)(8), Oct. 28, 2009, 
123 Stat. 2472.) 

Amendments 

2009— Subsec. (b)(4). Pub. L. 111-84 struck out period 
after "under this section". 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 578(b), Jan. 6, 2006, 119 
Stat. 3276, provided that: "The amendments made by 
this section [enacting this section] shall take effect on 
the first day of the first month that begins more than 
120 days after the date of the enactment of this Act 
[Jan. 6, 2006]." 

Counseling on Mortgage Foreclosures for Mem- 
bers of the Armed Forces Returning From Serv- 
ice Abroad 

Pub. L. 110-289, div. B, title II, §2202, July 30, 2008, 122 
Stat. 2849, provided that: 

"(a) In General. — The Secretary of Defense shall de- 
velop and implement a program to advise members of 
the Armed Forces (including members of the National 
Guard and Reserve) who are returning from service on 
active duty abroad (including service in Operation Iraqi 
Freedom and Operation Enduring Freedom) on actions 
to be taken by such members to prevent or forestall 
mortgage foreclosures. 

"(b) Elements. — The program required by subsection 
(a) shall include the following: 
"(1) Credit counseling. 
"(2) Home mortgage counseling. 

"(3) Such other counseling and information as the 
Secretary considers appropriate for purposes of the 
program. 

"(c) Timing of Provision of Counseling.— Counseling 
and other information under the program required by 
subsection (a) shall be provided to a member of the 
Armed Forces covered by the program as soon as prac- 
ticable after the return of the member from service as 
described in subsection (a)." 

Military Personnel Financial Services Protection 

Pub. L. 109-290, Sept. 29, 2006, 120 Stat. 1317, provided 
that: 

"SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

"(a) Short Title.— This Act may be cited as the 
'Military Personnel Financial Services Protection Act'. 



"(b) Table of Contents. — [Omitted] 
"SEC. 2. CONGRESSIONAL FINDINGS. 
"Congress finds that — 

"(1) members of the Armed Forces perform great 
sacrifices in protecting our Nation in the War on Ter- 
ror; 

"(2) the brave men and women in uniform deserve 
to be offered first-rate financial products in order to 
provide for their families and to save and invest for 
retirement; 

"(3) members of the Armed Forces are being offered 
high-cost securities and life insurance products by 
some financial services companies engaging in abu- 
sive and misleading sales practices; 

"(4) one securities product offered to service mem- 
bers, known as the 'mutual fund contractual plan', 
largely disappeared from the civilian market in the 
1980s, due to excessive sales charges; 

"(5) with respect to a mutual fund contractual plan, 
a 50 percent sales commission is assessed against the 
first year of contributions, despite an average com- 
mission on other securities products of less than 6 
percent on each sale; 

"(6) excessive sales charges allow abusive and mis- 
leading sales practices in connection with mutual 
fund contractual plan; 

"(7) certain life insurance products being offered to 
members of the Armed Forces are improperly mar- 
keted as investment products, providing minimal 
death benefits in exchange for excessive premiums 
that are front-loaded in the first few years, making 
them entirely inappropriate for most military per- 
sonnel; and 

"(8) the need for regulation of the marketing and 
sale of securities and life insurance products on mili- 
tary bases necessitates Congressional action. 
"SEC. 3. DEFINITIONS. 

"For purposes of this Act, the following definitions 
shall apply: 

"(1) Life insurance product. — 

"(A) In general. — The term 'life insurance prod- 
uct' means any product, including individual and 
group life insurance, funding agreements, and annu- 
ities, that provides insurance for which the prob- 
abilities of the duration of human life or the rate of 
mortality are an element or condition of insurance. 

"(B) Included insurance. — The term 'life insur- 
ance product' includes the granting of — 
"(i) endowment benefits; 

"(ii) additional benefits in the event of death by 
accident or accidental means; 

"(iii) disability income benefits; 

"(iv) additional disability benefits that operate 
to safeguard the contract from lapse or to provide 
a special surrender value, or special benefit in the 
event of total and permanent disability; 

"(v) benefits that provide payment or reim- 
bursement for long-term home health care, or 
long-term care in a nursing home or other related 
facility; 

"(vi) burial insurance; and 

"(vii) optional modes of settlement or proceeds 
of life insurance. 

"(C) Exclusions.— Such term does not include 
workers compensation insurance, medical indem- 
nity health insurance, or property and casualty in- 
surance. 

"(2) NAIC. — The term 'NAIC means the National 
Association of Insurance Commissioners (or any suc- 
cessor thereto). 

"SEC. 4. PROHIBITION ON FUTURE SALES OF PERI- 
ODIC PAYMENT PLANS. 

"(a) Amendment. — [Amended section 80a-27 of Title 
15, Commerce and Trade.] 

"(b) Technical Amendment. — [Amended section 
80a-27 of Title 15.] 

"(c) Report on Refunds, Sales Practices, and Rev- 
enues From Periodic Payment Plans. — Not later than 
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6 months after the date of enactment of this Act [Sept. 
29, 2006], the Securities and Exchange Commission shall 
submit to the Committee on Financial Services of the 
House of Representatives and the Committee on Bank- 
ing, Housing, and Urban Affairs of the Senate, a report 
describing — 

"(1) any measures taken by a broker or dealer reg- 
istered with the Securities and Exchange Commission 
pursuant to section 15(b) of the Securities Exchange 
Act of 1934 (15 U.S.C. 780(b)) to voluntarily refund 
payments made by military service members on any 
periodic payment plan certificate, and the amounts 
of such refunds; 

"(2) after such consultation with the Secretary of 
Defense, as the Commission considers appropriate, 
the sales practices of such brokers or dealers on mili- 
tary installations over the 5 years preceding the date 
of submission of the report and any legislative or reg- 
ulatory recommendations to improve such practices; 
and 

"(3) the revenues generated by such brokers or deal- 
ers in the sales of periodic payment plan certificates 
over the 5 years preceding the date of submission of 
the report, and the products marketed by such bro- 
kers or dealers to replace the revenue generated from 
the sales of periodic payment plan certificates pro- 
hibited under subsection (a). 

"SEC. 5. REQUIRED DISCLOSURES REGARDING OF- 
FERS OR SALES OF SECURITIES ON MILITARY 
INSTALLATIONS. 
[Amended section 78o-3 of Title 15.] 

"SEC. 6. METHOD OF MAINTAINING BROKER AND 
DEALER REGISTRATION, DISCIPLINARY, AND 
OTHER DATA. 
[Amended section 78o-3 of Title 15.] 

"SEC. 7. FILING DEPOSITORIES FOR INVESTMENT 
ADVISERS. 

"(a) Investment Advisers. — [Amended section 80b-4 
of Title 15.] 
"(b) Conforming Amendments. — 

"(1) Investment advisers act of 1940. — [Amended 
section 80b-3a of Title 15.] 

"(2) National securities markets improvement 
act of 1996. — [Repealed provisions set out as a note 
under section 80b-10 of Title 15.] 

"SEC. 8. STATE INSURANCE AND SECURITIES JU- 
RISDICTION ON MILITARY INSTALLATIONS, 
"(a) Clarification of Jurisdiction. — Any provision 
of law, regulation, or order of a State with respect to 
regulating the business of insurance or securities shall 
apply to insurance or securities activities conducted on 
Federal land or facilities in the United States and 
abroad, including military installations, except to the 
extent that such law, regulation, or order — 

"(1) directly conflicts with any applicable Federal 
law, regulation, or authorized directive; or 

"(2) would not apply if such activity were con- 
ducted on State land. 

"(b) Primary State Jurisdiction. — To the extent 
that multiple State laws would otherwise apply pursu- 
ant to subsection (a) to an insurance or securities ac- 
tivity of an individual or entity on Federal land or fa- 
cilities, the State having the primary duty to regulate 
such activity and the laws of which shall apply to such 
activity in the case of a conflict shall be — 

"(1) the State within which the Federal land or fa- 
cility is located; or 

"(2) if the Federal land or facility is located outside 
of the United States, the State in which — 

"(A) in the case of an individual engaged in the 
business of insurance, such individual has been is- 
sued a resident license; 

"(B) in the case of an entity engaged in the busi- 
ness of insurance, such entity is domiciled; 

"(C) in the case of an individual engaged in the 
offer or sale (or both) of securities, such individual 
is registered or required to be registered to do busi- 



ness or the person solicited by such individual re- 
sides; or 

"(D) in the case of an entity engaged in the offer 
or sale (or both) of securities, such entity is reg- 
istered or is required to be registered to do business 
or the person solicited by such entity resides. 

"SEC. 9. REQUIRED DEVELOPMENT OF MILITARY 
PERSONNEL PROTECTION STANDARDS RE- 
GARDING INSURANCE SALES; ADMINISTRA- 
TIVE COORDINATION, 
"(a) State Standards. — Congress intends that — 

"(1) the States collectively work with the Sec- 
retary of Defense to ensure implementation of appro- 
priate standards to protect members of the Armed 
Forces from dishonest and predatory insurance sales 
practices while on a military installation of the 
United States (including installations located outside 
of the United States); and 

"(2) each State identify its role in promoting the 
standards described in paragraph (1) in a uniform 
manner, not later than 12 months after the date of 
enactment of this Act [Sept. 29, 2006]. 
"(b) State Report. — It is the sense of Congress that 
the NAIC should, after consultation with the Secretary 
of Defense and, not later than 12 months after the date 
of enactment of this Act, conduct a study to determine 
the extent to which the States have met the require- 
ment of subsection (a), and report the results of such 
study to the Committee on Financial Services of the 
House of Representatives and the Committee on Bank- 
ing, Housing, and Urban Affairs of the Senate. 

"(c) Administrative Coordination; Sense of Con- 
gress. — It is the sense of the Congress that senior rep- 
resentatives of the Secretary of Defense, the Securities 
and Exchange Commission, and the NAIC should meet 
not less frequently than twice a year to coordinate 
their activities to implement this Act and monitor the 
enforcement of relevant regulations relating to the sale 
of financial products on military installations of the 
United States. 

"SEC. 10. REQUIRED DISCLOSURES REGARDING 
LIFE INSURANCE PRODUCTS, 
"(a) Requirement. — Except as provided in subsection 
(e), no person may sell, or offer for sale, any life insur- 
ance product to any member of the Armed Forces or a 
dependent thereof on a military installation of the 
United States, unless a disclosure in accordance with 
this section is provided to such member or dependent 
at the time of the sale or offer. 

"(b) Disclosure. — A disclosure in accordance with 
this section is a written disclosure that — 

"(1) states that subsidized life insurance is avail- 
able to the member of the Armed Forces from the 
Federal Government under the Servicemembers' 
Group Life Insurance program (also referred to as 
'SGLI'), under subchapter III of chapter 19 of title 38, 
United States Code; 

"(2) states the amount of insurance coverage avail- 
able under the SGLI program, together with the costs 
to the member of the Armed Forces for such cov- 
erage; 

"(3) states that the life insurance product that is 
the subject of the disclosure is not offered or provided 
by the Federal Government, and that the Federal 
Government has in no way sanctioned, recommended, 
or encouraged the sale of the life insurance product 
being offered; 

"(4) fully discloses any terms and circumstances 
under which amounts accumulated in a savings fund 
or savings feature under the life insurance product 
that is the subject of the disclosure may be diverted 
to pay, or reduced to offset, premiums due for con- 
tinuation of coverage under such product; 

"(5) states that no person has received any referral 
fee or incentive compensation in connection with the 
offer or sale of the life insurance product, unless such 
person is a licensed agent of the person engaged in 
the business of insurance that is issuing such prod- 
uct; 
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"(6) is made in plain and readily understandable 
language and in a type font at least as large as the 
font used for the majority of the solicitation material 
used with respect to or relating to the life insurance 
product; and 

"(7) with respect to a sale or solicitation on Federal 
land or facilities located outside of the United States, 
lists the address and phone number at which con- 
sumer complaints are received by the State insurance 
commissioner for the State having the primary juris- 
diction and duty to regulate the sale of such life in- 
surance products pursuant to section 8. 
"(c) Voidability. — The sale of a life insurance prod- 
uct in violation of this section shall be voidable from 
its inception, at the sole option of the member of the 
Armed Forces, or dependent thereof, as applicable, to 
whom the product was sold. 

"(d) Enforcement. — If it is determined by a Federal 
or State agency, or in a final court proceeding, that 
any person has intentionally violated, or willfully dis- 
regarded the provisions of, this section, in addition to 
any other penalty under applicable Federal or State 
law, such person shall be prohibited from further en- 
gaging in the business of insurance with respect to em- 
ployees of the Federal Government on Federal land, ex- 
cept — 

"(1) with respect to existing policies; and 
"(2) to the extent required by the Federal Govern- 
ment pursuant to previous commitments. 
"(e) Exceptions. — This section shall not apply to any 
life insurance product specifically contracted by or 
through the Federal Government. 

"SEC. 11. IMPROVING LIFE INSURANCE PRODUCT 
STANDARDS, 
"(a) In General. — It is the sense of Congress that the 
NAIC should, after consultation with the Secretary of 
Defense, and not later than 6 months after the date of 
enactment of this Act [Sept. 29, 2006], conduct a study 
and submit a report to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the Com- 
mittee on Financial Services of the House of Rep- 
resentatives on — 

"(1) ways of improving the quality of and sale of 
life insurance products sold on military installations 
of the United States, which may include — 

"(A) limiting such sales authority to persons that 
are certified as meeting appropriate best practices 
procedures; and 

"(B) creating standards for products specifically 
designed to meet the particular needs of members 
of the Armed Forces, regardless of the sales loca- 
tion; and 

"(2) the extent to which life insurance products 
marketed to members of the Armed Forces comply 
with otherwise applicable provisions of State law. 
"(b) Conditional GAO Report. — If the NAIC does not 
submit the report as described in subsection (a), the 
Comptroller General of the United States shall — 

"(1) study any proposals that have been made to 
improve the quality of and sale of life insurance prod- 
ucts sold on military installations of the United 
States; and 

"(2) not later than 6 months after the expiration of 
the period referred to in subsection (a), submit a re- 
port on such proposals to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the 
Committee on Financial Services of the House of 
Representatives. 
"SEC. 12. REQUIRED REPORTING OF DISCIPLINARY 
ACTIONS. 

"(a) Reporting by Insurers. — Beginning 1 year after 
the date of enactment of this Act [Sept. 29, 2006], no in- 
surer may enter into or renew a contractual relation- 
ship with any other person that sells or solicits the sale 
of any life insurance product on any military installa- 
tion of the United States, unless the insurer has imple- 
mented a system to report to the State insurance com- 
missioner of the State of domicile of the insurer and 
the State of residence of that other person — 



"(1) any disciplinary action taken by any Federal 
or State government entity with respect to sales or 
solicitations of life insurance products on a military 
installation that the insurer knows, or in the exercise 
of due diligence should have known, to have been 
taken; and 

"(2) any significant disciplinary action taken by 
the insurer with respect to sales or solicitations of 
life insurance products on a military installation of 
the United States. 

"(b) REPORTING BY States. — It is the sense of Con- 
gress that, not later than 1 year after the date of enact- 
ment of this Act, the States should collectively imple- 
ment a system to — 

"(1) receive reports of disciplinary actions taken 
against persons that sell or solicit the sale of any life 
insurance product on any military installation of the 
United States by insurers or Federal or State govern- 
ment entities with respect to such sales or solicita- 
tions; and 

"(2) disseminate such information to all other 

States and to the Secretary of Defense. 

"(c) Definition. — As used in this section, the term 
•insurer' means a person engaged in the business of in- 
surance. 

"SEC. 13. REPORTING BARRED PERSONS SELLING 
INSURANCE OR SECURITIES, 
"(a) Establishment. — The Secretary of Defense shall 
maintain a list of the name, address, and other appro- 
priate information relating to persons engaged in the 
business of securities or insurance that have been 
barred or otherwise limited in any manner that is not 
generally applicable to all such type of persons, from 
any or all military installations of the United States, 
or that have engaged in any transaction that is prohib- 
ited by this Act. 

"(b) Notice and Access. — The Secretary of Defense 
shall ensure that — 

"(1) the appropriate Federal and State agencies re- 
sponsible for securities and insurance regulation are 
promptly notified upon the inclusion in or removal 
from the list required by subsection (a) of a person 
under the jurisdiction of one or more of such agen- 
cies; and 

"(2) the list is kept current and easily accessible — 
"(A) for use by such agencies; and 
"(B) for purposes of enforcing or considering any 
such bar or limitation by the appropriate Federal 
personnel, including commanders of military in- 
stallations. 
"(c) Regulations.— 

"(1) IN general. — The Secretary of Defense shall 
issue regulations in accordance with this subsection 
to provide for the establishment and maintenance of 
the list required by this section, including appro- 
priate due process considerations. 
"(2) TIMING.— 

"(A) Proposed regulations. — Not later than the 
expiration of the 60-day period beginning on the 
date of enactment of this Act [Sept. 29, 2006], the 
Secretary of Defense shall prepare and submit to 
the appropriate Committees of Congress a copy of 
the regulations required by this subsection that are 
proposed to be published for comment. The Sec- 
retary may not publish such regulations for com- 
ment in the Federal Register until the expiration of 
the 15-day period beginning on the date of such sub- 
mission to the appropriate Committees of Congress. 

"(B) Final regulations.— Not later than 90 days 
after the date of enactment of this Act, the Sec- 
retary of Defense shall submit to the appropriate 
Committees of Congress a copy of the regulations 
under this section to be published in final form. 

"(C) Effective date. — Final regulations under 
this paragraph shall become effective 30 days after 
the date of their submission to the appropriate 
Committees of Congress under subparagraph (B). 
"(d) Definition. — For purposes of this section, the 
term 'appropriate Committees of Congress' means — 
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"(1) the Committee on Financial Services and the 
Committee on Armed Services of the House of Rep- 
resentatives; and 

"(2) the Committee on Banking, Housing, and 
Urban Affairs and the Committee on Armed Services 
of the Senate. 

"SEC. 14. STUDY AND REPORTS BY INSPECTOR 
GENERAL OF THE DEPARTMENT OF DEFENSE. 

"(a) Study. — The Inspector General of the Depart- 
ment of Defense shall conduct a study on the impact of 
Department of Defense Instruction 1344.07 (as in effect 
on the date of enactment of this Act [Sept. 29, 2006]) 
and the reforms included in this Act on the quality and 
suitability of sales of securities and insurance products 
marketed or otherwise offered to members of the 
Armed Forces. 

"(b) Reports. — Not later than 12 months after the 
date of enactment of this Act, the Inspector General of 
the Department of Defense shall submit an initial re- 
port on the results of the study conducted under sub- 
section (a) to the Committee on Banking, Housing, and 
Urban Affairs of the Senate and the Committee on Fi- 
nancial Services of the House of Representatives, and 
shall submit followup reports to those committees on 
December 31, 2008 and December 31, 2010." 

Requirement for Regulations on Policies and Pro- 
cedures on Personal Commercial Solicitations 
on Department of Defense Installations 

Pub. L. 109-163, div. A, title V, § 577(a), Jan. 6, 2006, 119 
Stat. 3274, provided that: "As soon as practicable after 
the date of the enactment of this Act [Jan. 6, 2006], and 
not later than March 31, 2006, the Secretary of Defense 
shall prescribe regulations, or modify existing regula- 
tions, on the policies and procedures relating to per- 
sonal commercial solicitations, including the sale of 
life insurance and securities, on Department of Defense 
installations." 

§ 993. Notification of permanent reduction of siz- 
able numbers of members of the armed 
forces 

(a) Notification. — The Secretary of Defense or 
the Secretary of the military department con- 
cerned shall notify Congress under subsection 
(b) of a plan to reduce more than 1,000 members 
of the armed forces assigned at a military in- 
stallation. 

(b) Notice Requirements. — No irrevocable ac- 
tion may be taken to effect or implement a re- 
duction described under subsection (a) until — 

(1) the Secretary of Defense or the Secretary 
of the military department concerned notifies 
the Committees on Armed Services of the Sen- 
ate and the House of Representatives of the 
proposed reduction and the number of person- 
nel assignments affected; 

(2) submits a justification for the reduction 
and an evaluation of the local strategic and 
operational impact of such reduction; and 

(3) a period of 21 days has expired following 
submission of the notice and evaluation re- 
quired under this subsection, or if sooner, a pe- 
riod of 14 days has expired following the date 
on which an electronic version of the notice 
and justification has been submitted to such 
committees. 

(c) Exceptions.— 

(1) Base closure process.— Subsections (a) 
and (b) do not apply in the case of the realign- 
ment of a military installation pursuant to a 
base closure law. 

(2) National security or emergency.— Sub- 
sections (a) and (b) do not apply if the Presi- 



dent certifies to Congress that the reduction 
in military personnel at a military installa- 
tion must be implemented for reasons of na- 
tional security or a military emergency. 

(Added Pub. L. 112-81, div. B, title XXVIII, 
§ 2864(a), Dec. 31, 2011, 125 Stat. 1702.) 

CHAPTER 51— RESERVE COMPONENTS: 
STANDARDS AND PROCEDURES FOR RE- 
TENTION AND PROMOTION 

See. 

1001. Reference to chapter 1219. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1662(h)(5), 
Oct. 5, 1994, 108 Stat. 2997, added item 1001 and struck 
out former items 1001 to 1007. 

1960— Pub. L. 86-559, §1(3)(C), June 30, 1960, 74 Stat. 
265, inserted "or serving as United States property and 
fiscal officers" in item 1007. 

1958— Pub. L. 85-861, §1(23), Sept. 2, 1958, 72 Stat. 1445, 
added items 1002, 1005, 1006, and 1007. 

§ 1001. Reference to chapter 1219 

Provisions of law relating to standards and 
procedures for retention and promotion of mem- 
bers of reserve components are set forth in chap- 
ter 1219 of this title (beginning with section 
12641). 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(h)(5), Oct. 5, 1994, 108 Stat. 2997.) 

Prior Provisions 

Prior sections 1001 and 1002 were renumbered sections 
12641 and 12642 of this title, respectively. 

A prior section 1003, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 79, related to age limitations for reserve officers, 
prior to repeal by Pub. L. 103-337, div. A, title XVI, 
§§ 1662(h)(3), 1691, Oct. 5, 1994, 108 Stat. 2996, 3026, eff. 
Dec. 1, 1994. 

Prior sections 1004 to 1007 were renumbered sections 
12644 to 12647 of this title, respectively. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

CHAPTER 53— MISCELLANEOUS RIGHTS AND 
BENEFITS 

Sec. 

1030. Bonus to encourage Department of Defense 

personnel to refer persons for appointment 
as officers to serve in health professions. 

1031. Administration of oath. 

1032. Disability and death compensation: depend- 

ents of members held as captives. 

1033. Participation in management of specified 

non-Federal entities: authorized activities. 

1034. Protected communications; prohibition of re- 

taliatory personnel actions. 

1035. Deposits of savings. 

1036. Escorts for dependents of members: transpor- 

tation and travel allowances. 

1037. Counsel before foreign judicial tribunals and 

administrative agencies; court costs and 
bail. 

1038. Service credit: certain service in Women's 

Army Auxiliary Corps. 

1039. Crediting of minority service. 

1040. Transportation of dependent patients. 

1041. Replacement of certificate of discharge. 

1042. Copy of certificate of service. 

1043. Service credit: service in the National Oce- 

anic and Atmospheric Administration or 
the Public Health Service. 
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Sec. 

1044. Legal assistance. 

1044a. Authority to act as notary. 

1044b. Military powers of attorney: requirement for 

recognition by States. 
1044c. Advance medical directives of members and 

dependents: requirement for recognition by 

States. 

1044d. Military testamentary Instruments: require- 
ment for recognition by States. 

1045. Voluntary withholding of State income tax 

from retired or retainer pay. 

1046. Overseas temporary foster care program. 

1047. Allowance for civilian clothing. 

1048. Gratuity payment to persons discharged for 

fraudulent enlistment. 

1049. Subsistence: miscellaneous persons. 

1050. Latin American cooperation: payment of per- 

sonnel expenses. 
1050a. African cooperation: payment of personnel 
expenses. 

1051. Multilateral, bilateral, or regional coopera- 

tion programs: payment of personnel ex- 
penses. 

1051a. Liaison officers of certain foreign nations; ad- 
ministrative services and support; travel, 
subsistence, medical care, and other per- 
sonal expenses. 

1051b. Bilateral or regional cooperation programs: 
awards and mementos to recognize superior 
noncombat achievements or performance. 

1051c. Multilateral, bilateral, or regional coopera- 
tion programs: assignments to improve edu- 
cation and training in Information security. 

1052. Adoption expenses: reimbursement. 

1053. Financial institution charges incurred be- 

cause of Government error in direct deposit 
of pay: reimbursement. 
1053a. Expenses incurred in connection with leave 
canceled due to contingency operations: re- 
imbursement. 

1054. Defense of certain suits arising out of legal 

malpractice. 

1055. Waiver of security deposits for members rent- 

ing private housing; authority to Indemnify 
landlord. 

1056. Relocation assistance programs. 

1056a. Reintegration of recovered Department of De- 
fense personnel; post-isolation support ac- 
tivities for other recovered personnel. 

1057. Use of armed forces insignia on State license 

plates. 

1058. Responsibilities of military law enforcement 

officials at scenes of domestic violence. 

1059. Dependents of members separated for depend- 

ent abuse: transitional compensation; com- 
missary and exchange benefits. 

1060. Military service of retired members with 

newly democratic nations: consent of Con- 
gress. 

1060a. Special supplemental food program. 
1060b. Military ID cards: dependents and survivors 
of retirees. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 588(b), title IX, 
§ 951(a)(2), Dec. 31, 2011, 125 Stat. 1437, 1549, added items 
1051c and 1056a. 

Pub. L. 111-383, div. A, title XII, § 1204(b), Jan. 7, 2011, 
124 Stat. 4387, added item 1050a. 

2008— Pub. L. 110-417, [div. A], title XII, §1231(c)(2), 
Oct. 14, 2008, 122 Stat. 4637, added item 1051 and struck 
out former item 1051 "Bilateral or regional cooperation 
programs: payment of personnel expenses". 

Pub. L. 110-181, div. A, title VI, § 671(b)(2), title XII, 
§ 1203(e)(2), Jan. 28, 2008, 122 Stat. 184, 365, added items 
1030 and 1051a and struck out former item 1051a "Coali- 
tion liaison officers: administrative services and sup- 
port; travel, subsistence, and other personal expenses". 

2006— Pub. L. 109-364, div. A, title V, § 598(b)(2), Oct. 
17, 2006, 120 Stat. 2237, struck out "; issuance of perma- 



nent ID card after attaining 75 years of age" after "re- 
tirees" in item 1060b. 

2004— Pub. L. 108-375, div. A, title V, § 583(a)(2), Oct. 
28, 2004, 118 Stat. 1929, added item 1060b. 

2003— Pub. L. 108-136, div. A, title XII, § 1222(b), Nov. 
24, 2003, 117 Stat. 1652, added item 1051b. 

2002— Pub. L. 107-314, div. A, title XII, § 1201(a)(2), Dec. 
2, 2002, 116 Stat. 2663, added item 1051a. 

2000— Pub. L. 106-398, §1 [[div. A], title V, §§ 551(b), 
579(c)(3)], Oct. 30, 2000, 114 Stat. 1654, 1654A-125, 
1654A-142, added items 1044d, 1052, 1053, and 1053a, and 
struck out former Items 1052 "Reimbursement for adop- 
tion expenses" and 1053 "Reimbursement for financial 
institution charges Incurred because of Government 
error in direct deposit of pay". 

1997— Pub. L. 105-85, div. A, title V, § 593(a)(2), Nov. 18, 
1997, 111 Stat. 1763, added item 1033. 

1996— Pub. L. 104-106, div. A, title VII, § 749(a)(2), Feb. 
10, 1996, 110 Stat. 389, added item 1044c. 

Pub. L. 104-106, div. A, title XV, § 1504(a)(2), Feb. 10, 
1996, 110 Stat. 513, made technical correction to Pub. L. 
103-337, § 531(g)(2). See 1994 Amendment note below. 

1994— Pub. L. 103-337, div. A, title V, § 531(g)(2), Oct. 5, 
1994, 108 Stat. 2758, as amended by Pub. L. 104-106, div. 
A, title XV, § 1504(a)(2), Feb. 10, 1996, 110 Stat. 513, sub- 
stituted "Protected communications;" for "Commu- 
nicating with a Member of Congress or Inspector Gen- 
eral;" in item 1034. 

Pub. L. 103-337, div. A, title V, § 535(c)(2), title VI, 
§ 653(b), title X, § 1070(a)(5)(B), (6)(B), title XVI, 
§ 1671(b)(9), Oct. 5, 1994, 108 Stat. 2763, 2795, 2855, 3013, 
struck out item 1033 "Compensation: Reserve on active 
duty accepting from any person", redesignated item 
1058 "Dependents of members separated for dependent 
abuse: transitional compensation" as item 1059 and 
amended It generally, redesignated item 1058 "Military 
service of retired members with newly democratic na- 
tions: consent of Congress" as item 1060, and added 
item 1060a. 

Pub. L. 103-337, div. A, title X, § 1070(b)(4), Oct. 5, 1994, 
108 Stat. 2856, made technical correction to Pub. L. 
103-160, § 554(a)(2). See 1993 Amendment note below. 

1993— Pub. L. 103-160, div. A, title V, §§ 551(a)(2), 574(b), 
title XIV, § 1433(b)(2), Nov. 30, 1993, 107 Stat. 1662, 1675, 
1834, added item 1044b and items 1058 "Responsibilities 
of military law enforcement officials at scenes of do- 
mestic violence" and 1058 "Military service of retired 
members with newly democratic nations: consent of 
Congress". 

Pub. L. 103-160, div. A, title V, § 554(a)(2), Nov. 30, 1993, 
107 Stat. 1666, as amended by Pub. L. 103-337, div. A, 
title X, § 1070(b)(4), Oct. 5, 1994, 108 Stat. 2856, added 
item 1058 "Dependents of members separated for de- 
pendent abuse: transitional compensation". 

1992— Pub. L. 102-484, div. A, title VI, § 651(b), title X, 
§ 1080(b), Oct. 23, 1992, 106 Stat. 2426, 2514, added items 
1046 and 1057. 

1991— Pub. L. 102-190, div. A, title VI, § 651(a)(2), Dec. 
5, 1991, 105 Stat. 1386, added Item 1052. 

Pub. L. 102-25, title VII, § 701(e)(8)(B), Apr. 6, 1991, 105 
Stat. 115, struck out "mandatory" after "error in" in 
item 1053. 

1990— Pub. L. 101-510, div. A, title V, §§ 502(b)(2), 
551(a)(2), title XIV, § 1481(c)(2), Nov. 5, 1990, 104 Stat. 
1557, 1566, 1705, added items 1044a and 1056 and struck 
out item 1046 "Preseparatlon counseling requirement". 

1989— Pub. L. 101-189, div. A, title VI, § 664(a)(3)(B), 
Nov. 29, 1989, 103 Stat. 1466, substituted "Reimburse- 
ment for financial institution charges incurred because 
of Government" for "Relief for expenses because of" in 
item 1053. 

1988— Pub. L. 100-456, div. A, title VI, § 621(a)(2), title 
VIII, § 846(a)(2), Sept. 29, 1988, 102 Stat. 1983, 2030, sub- 
stituted "Communicating with a Member of Congress 
or Inspector General; prohibition of retaliatory person- 
nel actions" for "Communicating with a Member of 
Congress" in item 1034 and added item 1055. 

Pub. L. 100-370, § 1(c)(2)(B), July 19, 1988, 102 Stat. 841, 
struck out item 1052 "Period for use of commissary 
stores; eligibility attributable to active duty for train- 
ing". 
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1987— Pub. L. 100-26, § 7(e)(1)(B), Apr. 21, 1987, 101 Stat. 
281, added item 1032 and struck out second item 1051 
"Disability and death compensation: dependents of 
members held as captives". 

1986— Pub. L. 99-661, div. A, title VI, §§ 656(a)(2), 
662(a)(2), title XIII, §§ 1322(b), 1356(a)(2), Nov. 14, 1986, 100 
Stat. 3891, 3894, 3989, 3998, added item 1051 "Bilateral or 
regional cooperation programs: payment of personnel 
expenses" and items 1052 to 1054. 

Pub. L. 99-399, title VIII, § 806(b)(2), Aug. 27, 1986, 100 
Stat. 886, added item 1051 "Disability and death com- 
pensation: dependents of members held as captives". 

1985— Pub. L. 99-145, title XIII, § 1303(a)(6), Nov. 8, 1985, 
99 Stat. 739, substituted "Atmospheric" for 
"Atomospheric" in item 1043. 

1984— Pub. L. 98-525, title VI, §§ 651(b), 654(b), title VII, 
§ 708(a)(2), title XIV, §§ 1401(d)(2), 1405(19)(B)(ii), Oct. 19, 
1984, 98 Stat. 2549, 2552, 2572, 2616, 2623, added items 1044 
to 1050 and substituted "Member" for "member" in 
item 1034. 

1983— Pub. L. 98-94, title X, § 1007(b)(2), Sept. 24, 1983, 
97 Stat. 662, added item 1043. 

1982— Pub. L. 97-258, § 2(b)(2)(A), Sept. 13, 1982, 96 Stat. 
1052, added item 1042. 

1980— Pub. L. 96-513, title V, §511(33)(B), Dec. 12, 1980, 
94 Stat. 2922, redesignated item 1040 as added by Pub. L. 
90-285 as item 1041. 

1977— Pub. L. 95-105, title V, § 509(d)(2), Aug. 17, 1977, 91 
Stat. 860, struck out item 1032 "Dual capacity: Reserve 
accepting employment with foreign government or con- 
cern". 

1968— Pub. L. 90-235, § 7(a)(2)(B), Jan. 2, 1968, 81 Stat. 
763, added item 1040: "Replacement of certificate of dis- 
charge". Another item 1040: "Transportation of depend- 
ent patients", was added by Pub. L. 89-140, §1(2), Aug. 
28, 1965, 79 Stat. 579. 

1966— Pub. L. 89-538, §1(2), Aug. 14, 1966, 80 Stat. 347, 
substituted "Deposits of savings" for "Enlisted mem- 
bers' deposits" in item 1035. 

1965— Pub. L. 89-140, §1(2), Aug. 28, 1965, 79 Stat. 579, 
added item 1040 "Transportation of dependent pa- 
tients". 

Pub. L. 89-132, §9(b), Aug. 21, 1965, 79 Stat. 548, added 
item 1040 "Free postage from combat zone" which was 
repealed by Pub. L. 89-315, §3(b), Nov. 1, 1965, 79 Stat. 
1165. 

1961— Pub. L. 87-165, §1(2), Aug. 25, 1961, 75 Stat. 401, 
added item 1039. 

1959— Pub. L. 86-160, §1(2), Aug. 14, 1959, 73 Stat. 358, 
added item 1036. 

Pub. L. 86-142, §1(2), Aug. 7, 1959, 73 Stat. 289, added 
item 1038. 

1958— Pub. L. 85-861, §1(24)(B), Sept. 2, 1958, 72 Stat. 
1445, added item 1037. 

Freedom op Conscience op Military Chaplains With 
Respect to the Perpormance op Marriages 

Pub. L. 112-81, div. A, title V, §544, Dec. 31, 2011, 125 
Stat. 1412, provided that: "A military chaplain who, as 
a matter of conscience or moral principle, does not 
wish to perform a marriage may not be required to do 
so." 

Prohibition on Infringing on the Individual Right 
to Lawfully Acquire, Possess, Own, Carry, and 
Otherwise Use Privately Owned Firearms, Ammu- 
nition, and Other Weapons 

Pub. L. 111-383, div. A, title X, §1062, Jan. 7, 2011, 124 
Stat. 4363, provided that: 

"(a) In General. — Except as provided in subsection 
(c), the Secretary of Defense shall not prohibit, issue 
any requirement relating to, or collect or record any 
information relating to the otherwise lawful acquisi- 
tion, possession, ownership, carrying, or other use of a 
privately owned firearm, privately owned ammunition, 
or another privately owned weapon by a member of the 
Armed Forces or civilian employee of the Department 
of Defense on property that is not — 
"(1) a military installation; or 



"(2) any other property that is owned or operated 
by the Department of Defense. 
"(b) Existing Regulations and Records. — 

"(1) Regulations. — Any regulation promulgated be- 
fore the date of enactment of this Act [Jan. 7, 2011] 
shall have no force or effect to the extent that it re- 
quires conduct prohibited by this section. 

"(2) Records.— Not later than 90 days after the date 
of enactment of this Act, the Secretary of Defense 
shall destroy any record containing information de- 
scribed in subsection (a) that was collected before the 
date of enactment of this Act. 

"(c) Rule of Construction. — Subsection (a) shall not 
be construed to limit the authority of the Secretary of 
Defense to — 

"(1) create or maintain records relating to, or regu- 
late the possession, carrying, or other use of a fire- 
arm, ammunition, or other weapon by a member of 
the Armed Forces or civilian employee of the Depart- 
ment of Defense while — 

"(A) engaged in official duties on behalf of the 

Department of Defense; or 

"(B) wearing the uniform of an Armed Force; or 

"(2) create or maintain records relating to an inves- 
tigation, prosecution, or adjudication of an alleged 
violation of law (including regulations not prohibited 
under subsection (a)), including matters related to 
whether a member of the Armed Forces constitutes a 
threat to the member or others. 

"(d) Review. — Not later than 180 days after the date 
of enactment of this Act, the Secretary of Defense 
shall — 

"(1) conduct a comprehensive review of the pri- 
vately owned weapons policy of the Department of 
Defense, including legal and policy issues regarding 
the regulation of privately owned firearms off of a 
military installation, as recommended by the Depart- 
ment of Defense Independent Review Related to Fort 
Hood; and 

"(2) submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives a report regarding the 
findings of and recommendations relating to the re- 
view conducted under paragraph (1), including any 
recommendations for adjustments to the require- 
ments under this section. 

"(e) Military Installation Defined. — In this sec- 
tion, the term 'military installation' has the meaning 
given that term under section 2687(e)(1) of title 10, 
United States Code." 

Department op Defense Telecommunications 
Benefit 

Pub. L. 108-136, div. A, title III, §344, Nov. 24, 2003, 117 
Stat. 1448, as amended by Pub. L. 108-375, div. A, title 
III, §341, Oct. 28, 2004, 118 Stat. 1857; Pub. L. 109-163, div. 
A, title III, §375, Jan. 6, 2006, 119 Stat. 3213; Pub. L. 
109-364, div. A, title III, §355(a)-(c), Oct. 17, 2006, 120 
Stat. 2162, 2163; Pub. L. 111-383, div. A, title X, 
§ 1075(g)(3), Jan. 7, 2011, 124 Stat. 4376, provided that: 

"(a) Provision of Benefit. — (1) The Secretary of De- 
fense shall provide, wherever practicable, prepaid 
phone cards, packet based telephony service, or an 
equivalent telecommunications benefit which includes 
access to telephone service, to members of the Armed 
Forces stationed outside the United States who (as de- 
termined by the Secretary) are eligible for combat zone 
tax exclusion benefits due to their service in direct sup- 
port of a contingency operation to enable those mem- 
bers to make telephone calls without cost to the mem- 
ber. 

"(2) As soon as possible after the date of the enact- 
ment of the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007 [Oct. 17, 2006], the Sec- 
retary shall provide, wherever practicable, prepaid 
phone cards, packet based telephony service, or an 
equivalent telecommunications benefit which includes 
access to telephone service to members of the Armed 
Forces who, although are no longer directly supporting 
a contingency operation, are hospitalized as a result of 
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wounds or other injuries incurred while serving- in di- 
rect support of a contingency operation. 

"(b) Monthly Benefit. — The value of the benefit pro- 
vided under subsection (a) to any member in any 
month, to the extent the benefit is provided from 
amounts available to the Department of Defense, may 
not exceed — 
"(1) $40; or 

"(2) 120 calling minutes, if the cost to the Depart- 
ment of Defense of providing such number of calling 
minutes is less than the amount specified in para- 
graph (1). 

"(c) Termination of Benefit. — The authority to pro- 
vide a benefit under subsection (a)(1) to a member di- 
rectly supporting a contingency operation shall termi- 
nate on the date that is 60 days after the date on which 
the Secretary determines that the contingency oper- 
ation has ended. 

"(d) Funding. — (1)(A) In carrying out the program 
under this section, the Secretary shall maximize the 
use of existing Department of Defense telecommunica- 
tions programs and capabilities, free or reduced-cost 
services of private sector entities, and programs to en- 
hance morale and welfare. 

"(B) The Secretary may not award a contract to a 
commercial firm for the purposes of subparagraph (A) 
other than through the use of competitive procedures. 

"(2) The Secretary may accept gifts and donations in 
order to defray the costs of the program under this sec- 
tion. Such gifts and donations may be accepted from — 
"(A) any foreign government; 

"(B) any foundation or other charitable organiza- 
tion, including any that is organized or operates 
under the laws of a foreign country; and 

"(C) any source in the private sector of the United 
States or a foreign country. 

"(e) Deployment of Additional Telephone Equip- 
ment or Internet Access. — If the Secretary of Defense 
determines that, in order to implement this section as 
quickly as practicable, it is necessary to provide addi- 
tional telephones or Internet service in any area to fa- 
cilitate telephone or packet based telephony calling for 
which benefits are provided under this section, the Sec- 
retary may, consistent with the availability of re- 
sources, award competitively bid contracts to one or 
more commercial entities for the provision and instal- 
lation of telephones or Internet access in that area. 

"(f) No Compromise of Military Mission. — The Sec- 
retary of Defense should not take any action under this 
section that would compromise the military objectives 
or mission of the Department of Defense. 

"(g) Contingency Operation Defined. — In this sec- 
tion, the term 'contingency operation' has the meaning 
given that term in section 101(a)(13) of title 10, United 
States Code. The term includes Operation Iraqi Free- 
dom and Operation Enduring Freedom." 

§ 1030. Bonus to encourage Department of De- 
fense personnel to refer persons for appoint- 
ment as officers to serve in health profes- 
sions 

(a) Authority To Pay bonus.— 

(1) Authority. — The Secretary of Defense 
may authorize the appropriate Secretary to 
pay a bonus under this section to an individual 
referred to in paragraph (2) who refers to a 
military recruiter a person who has not pre- 
viously served in an armed force and, after 
such referral, takes an oath of enlistment that 
leads to appointment as a commissioned offi- 
cer, or accepts an appointment as a commis- 
sioned officer, in an armed force in a health 
profession designated by the appropriate Sec- 
retary for purposes of this section. 

(2) Individuals eligible for bonus.— Sub- 
ject to subsection (c), the following individ- 
uals are eligible for a referral bonus under this 
section: 



(A) A member of the armed forces in a reg- 
ular component of the armed forces. 

(B) A member of the armed forces in a re- 
serve component of the armed forces. 

(C) A member of the armed forces in a re- 
tired status, including a member under 60 
years of age who, but for age, would be eligi- 
ble for retired or retainer pay. 

(D) A civilian employee of a military de- 
partment or the Department of Defense. 

(b) Referral. — For purposes of this section, a 
referral for which a bonus may be paid under 
subsection (a) occurs — 

(1) when the individual concerned contacts a 
military recruiter on behalf of a person inter- 
ested in taking an oath of enlistment that 
leads to appointment as a commissioned offi- 
cer, or accepting an appointment as a commis- 
sioned officer, as applicable, in an armed force 
in a health profession; or 

(2) when a person interested in taking an 
oath of enlistment that leads to appointment 
as a commissioned officer, or accepting an ap- 
pointment as a commissioned officer, as appli- 
cable, in an armed force in a health profession 
contacts a military recruiter and informs the 
recruiter of the role of the individual con- 
cerned in initially recruiting the person. 

(c) Certain Referrals Ineligible.— 

(1) Referral of immediate family.— A 
member of the armed forces or civilian em- 
ployee of a military department or the Depart- 
ment of Defense may not be paid a bonus 
under subsection (a) for the referral of an im- 
mediate family member. 

(2) Members in recruiting roles.— A mem- 
ber of the armed forces or civilian employee of 
a military department or the Department of 
Defense serving in a recruiting or retention 
assignment, or assigned to other duties re- 
garding which eligibility for a bonus under 
subsection (a) could (as determined by the ap- 
propriate Secretary) be perceived as creating a 
conflict of interest, may not be paid a bonus 
under subsection (a). 

(3) Junior reserve officers' training corfs 
instructors. — A member of the armed forces 
detailed under subsection (c)(1) of section 2031 
of this title to serve as an administrator or in- 
structor in the Junior Reserve Officers' Train- 
ing Corps program or a retired member of the 
armed forces employed as an administrator or 
instructor in the program under subsection (d) 
of such section may not be paid a bonus under 
subsection (a). 

(d) Amount of Bonus.— The amount of the 
bonus payable for a referral under subsection (a) 
may not exceed $2,000. The amount shall be pay- 
able as provided in subsection (e). 

(e) Payment. — A bonus payable for a referral 
of a person under subsection (a) shall be paid as 
follows: 

(1) Not more than $1,000 shall be paid upon 
the execution by the person of an agreement 
to serve as an officer in a health profession in 
an armed force for not less than three years. 

(2) Not more than $1,000 shall be paid upon 
the completion by the person of the initial pe- 
riod of military training as an officer. 

(f) Relation to Prohibition on Bounties.— 
The referral bonus authorized by this section is 
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not a bounty for purposes of section 514(a) of 
this title. 

(g) Coordination With Receipt of Retired 
Pay. — A bonus paid under this section to a mem- 
ber of the armed forces in a retired status is in 
addition to any compensation to which the 
member is entitled under this title, title 37 or 
38, or any other provision of law. 

(h) Appropriate Secretary Defined. — In this 
section, the term "appropriate Secretary" 
means — 

(1) the Secretary of the Army, with respect 
to matters concerning the Army; 

(2) the Secretary of the Navy, with respect 
to matters concerning the Navy, the Marine 
Corps, and the Coast Guard when it is operat- 
ing as a service in the Navy; 

(3) the Secretary of the Air Force, with re- 
spect to matters concerning the Air Force; and 

(4) the Secretary of Defense, with respect to 
personnel of the Department of Defense. 

(i) Duration of Authority. — A bonus may not 
be paid under subsection (a) with respect to any 
referral that occurs after December 31, 2011. 

(Added Pub. L. 110-181, div. A, title VI, § 671(b)(1), 
Jan. 28, 2008, 122 Stat. 182; amended Pub. L. 

110- 417, [div. A], title VI, § 615(a), Oct. 14, 2008, 
122 Stat. 4485; Pub. L. 111-84, div. A, title VI, 
§616(1), Oct. 28, 2009, 123 Stat. 2354; Pub. L. 

111- 383, div. A, title VI, §616(1), title X, 
§1075(b)(15), Jan. 7, 2011, 124 Stat. 4238, 4369.) 

Amendments 

2011— Subsec. (e)(1). Pub. L. 111-383, §1075(b)(15), sub- 
stituted "three years." for "3 years,". 

Subsec. (i). Pub. L. 111-383, §616(1), substituted "De- 
cember 31, 2011" for "December 31, 2010". 

2009— Subsec. (i). Pub. L. 111-84 substituted "Decem- 
ber 31, 2010" for "December 31, 2009". 

2008— Subsec. (i). Pub. L. 110-417 substituted "Decem- 
ber 31, 2009" for "December 31, 2008". 

§1031. Administration of oath 

The President, the Vice-President, the Sec- 
retary of Defense, any commissioned officer, and 
any other person designated under regulations 
prescribed by the Secretary of Defense may ad- 
minister any oath — 

(1) required for the enlistment or appoint- 
ment of any person in the armed forces; or 

(2) required by law in connection with such 
an enlistment or appointment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 80; Pub. L. 
109-364, div. A, title V, § 595(b), Oct. 17, 2006, 120 
Stat. 2235.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1031 


10:19. 
34:217a-2. 


May 22, 1950, ch. 193, §1, 
64 Stat. 187. 





The words "(including' the reserve component)" are 
omitted, since the words "any component of an armed 
force" include the reserve components. The words "any 
oath required for the enlistment or appointment of any 
person" are substituted for the words "the oath re- 
quired for the enlistment of any person, the oath re- 
quired for the appointment of any person to commis- 
sioned or warrant officer grade, and any other oath re- 
quired by law in connection with the enlistment or ap- 
pointment of any person". 



Amendments 

2006— Pub. L. 109-364 substituted "The President, the 
Vice-President, the Secretary of Defense, any commis- 
sioned officer, and any other person designated under 
regulations prescribed by the Secretary of Defense may 
administer any oath" for "Any commissioned officer of 
any component of an armed force, whether or not on 
active duty, may administer any oath" in introductory 
provisions. 

§ 1032. Disability and death compensation: de- 
pendents of members held as captives 

(a) The President shall prescribe regulations 
under which the Secretary concerned may pay 
compensation for the disability or death of a de- 
pendent of a member of the uniformed services 
if the President determines that the disability 
or death — 

(1) was caused by hostile action; and 

(2) was a result of the relationship of the de- 
pendent to the member of the uniformed serv- 
ices. 

(b) Any compensation otherwise payable to a 
person under this section in connection with any 
disability or death shall be reduced by any 
amount payable to such person under any other 
program funded in whole or in part by the 
United States in connection with such disability 
or death, except that nothing in this subsection 
shall result in the reduction of any amount 
below zero. 

(c) A determination by the President under 
subsection (a) is conclusive and is not subject to 
judicial review. 

(d) In this section: 

(1) The term "dependent" has the meaning 
given that term in section 551 of title 37. 

(2) The term "Secretary concerned" has the 
meaning given that term in section 101 of that 
title. 

(Added Pub. L. 99-399, title VIII, § 806(b)(1), Aug. 
27, 1986, 100 Stat. 885, §1051; amended Pub. L. 
99-661, div. A, title XIII, § 1343(a)(25), Nov. 14, 
1986, 100 Stat. 3994; renumbered § 1032 and amend- 
ed Pub. L. 100-26, §§3(8), 7(e)(1)(A), Apr. 21, 1987, 
101 Stat. 274, 281; Pub. L. 101-189, div. A, title 
XVI, § 1622(e)(2), Nov. 29, 1989, 103 Stat. 1605.) 

Prior Provisions 

A prior section 1032, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 80, provided that a Reserve may accept civil em- 
ployment with a foreign government or concern, prior 
to repeal by Pub. L. 95-105, title V, § 509(d)(1), Aug. 17, 
1977, 91 Stat. 860. 

Amendments 

1989— Subsec. (d)(1). Pub. L. 101-189, § 1622(e)(2)(A), 
substituted "The term 'dependent' has" for "'Depend- 
ent' has". 

Subsec. (d)(2). Pub. L. 101-189, § 1622(e)(2)(B), inserted 
"The term" after "(2)". 

1987— Pub. L. 100-26, § 7(e)(1)(A), renumbered the sec- 
ond section 1051 of this title as this section. 

Subsec. (d)(1), (2). Pub. L. 100-26, §3(8), amended direc- 
tory language of Pub. L. 99-661. See 1986 Amendment 
note below. 

1986— Subsec. (d). Pub. L. 99-661, §1343(a)(25), as 
amended by Pub. L. 100-26, §3(8), substituted "title 37" 
for "that title" in par. (1), and "has the meaning given 
that term" for "and 'uniformed services' have the 
meanings given those terms" in par. (2). 

Effective Date of 1987 Amendment 

Amendment by section 3(8) of Pub. L. 100-26 applica- 
ble as if included in Pub. L. 99-661 when enacted on 
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Nov. 14, 1986, see section 12(a) of Pub. L. 100-26, set out 
as a note under section 776 of this title. 

Effective Date 

Section 806(b)(3) of Pub. L. 99-399 provided that: "Sec- 
tion 1051 [now 1032] of title 10, United States Code, as 
added by paragraph (1), shall apply with respect to any 
disability or death resulting from an injury that occurs 
after January 21, 1981." 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 4 of Ex. Ord. No. 
12598, June 17, 1987, 52 F.R. 23421, set out as a note under 
section 5569 of Title 5, Government Organization and 
Employees. 

§ 1033. Participation in management of specified 
non-Federal entities: authorized activities 

(a) Authorization. — The Secretary concerned 
may authorize a member of the armed forces 
under the Secretary's jurisdiction to serve with- 
out compensation as a director, officer, or trust- 
ee, or to otherwise participate, in the manage- 
ment of an entity designated under subsection 
(b). Any such authorization shall be made on a 
case-by-case basis, for a particular member to 
participate in a specific capacity with a specific 
designated entity. Such authorization may be 
made only for the purpose of providing oversight 
and advice to, and coordination with, the des- 
ignated entity, and participation of the member 
in the activities of the designated entity may 
not extend to participation in the day-to-day op- 
erations of the entity. 

(b) Designated Entities. — (1) The Secretary of 
Defense, and the Secretary of Homeland Secu- 
rity in the case of the Coast Guard when it is 
not operating as a service in the Navy, shall des- 
ignate those entities for which authorization 
under subsection (a) may be provided. The list of 
entities so designated may not be revised more 
frequently than semiannually. In making such 
designations, the Secretary shall designate each 
military welfare society and may designate any 
other entity described in paragraph (3). No other 
entities may be designated. 

(2) In this section, the term "military welfare 
society" means the following: 

(A) Army Emergency Relief. 

(B) Air Force Aid Society, Inc. 

(C) Navy-Marine Corps Relief Society. 

(D) Coast Guard Mutual Assistance. 

(3) An entity described in this paragraph is an 
entity that is not operated for profit and is any 
of the following: 

(A) An entity that regulates and supports 
the athletic programs of the service academies 
(including athletic conferences). 

(B) An entity that regulates international 
athletic competitions. 

(C) An entity that accredits service acad- 
emies and other schools of the armed forces 
(including regional accrediting agencies). 

(D) An entity that (i) regulates the perform- 
ance, standards, and policies of military 
health care (including health care associations 
and professional societies), and (ii) has des- 
ignated the position or capacity in that entity 
in which a member of the armed forces may 
serve if authorized under subsection (a). 

(E) An entity that, operating in a foreign na- 
tion where United States military personnel 



are serving at United States military activi- 
ties, promotes understanding and tolerance 
between such personnel (and their families) 
and the citizens of that host foreign nation 
through programs that foster social relations 
between those persons. 

(c) Publication of Designated Entities and 
of Authorized Persons. — A designation of an 
entity under subsection (b), and an authoriza- 
tion under subsection (a) of a member of the 
armed forces to participate in the management 
of such an entity, shall be published in the Fed- 
eral Register. 

(d) Regulations. — The Secretary of Defense, 
and the Secretary of Homeland Security in the 
case of the Coast Guard when it is not operating 
as a service in the Navy, shall prescribe regula- 
tions to carry out this section. 

(Added Pub. L. 105-85, div. A, title V, § 593(a)(1), 
Nov. 18, 1997, 111 Stat. 1762; amended Pub. L. 

106- 65, div. A, title V, §583, Oct. 5, 1999, 113 Stat. 
634; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 

Prior Provisions 

A prior section 1033, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 80, related to Reserves continuing to accept com- 
pensation while on active duty that they were receiv- 
ing prior to being ordered to active duty, prior to re- 
peal by Pub. L. 103-337, div. A, title XVI, §§ 1662(g)(2), 
1691, Oct. 5, 1994, 108 Stat. 2996, 3026, eff. Dec. 1, 1994. 

Amendments 

2002— Subsecs. (b)(1), (d). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

1999— Subsec. (b)(3)(E). Pub. L. 106-65 added subpar. 
(E). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 

107- 296, set out as a note under section 101 of this title. 

§ 1034. Protected communications; prohibition of 
retaliatory personnel actions 

(a) Restricting Communications With Mem- 
bers of Congress and Inspector General Pro- 
hibited. — (1) No person may restrict a member 
of the armed forces in communicating with a 
Member of Congress or an Inspector General. 

(2) Paragraph (1) does not apply to a commu- 
nication that is unlawful. 

(b) Prohibition of Retaliatory Personnel 
Actions. — (1) No person may take (or threaten 
to take) an unfavorable personnel action, or 
withhold (or threaten to withhold) a favorable 
personnel action, reprisal against a member 
of the armed forces for making or preparing — 

(A) a communication to a Member of Con- 
gress or an Inspector General that (under sub- 
section (a)) may not be restricted; or 

(B) a communication that is described in 
subsection (c)(2) and that is made (or prepared 
to be made) to — 

(i) a Member of Congress; 

(ii) an Inspector General (as defined in sub- 
section (i)) or any other Inspector General 
appointed under the Inspector General Act 
of 1978; 

(iii) a member of a Department of Defense 
audit, inspection, investigation, or law en- 
forcement organization; 
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(iv) any person or organization in the 
chain of command; or 

(v) any other person or organization des- 
ignated pursuant to regulations or other es- 
tablished administrative procedures for such 
communications. 

(2) Any action prohibited by paragraph (1) (in- 
cluding the threat to take any unfavorable ac- 
tion and the withholding or threat to withhold 
any favorable action) shall be considered for the 
purposes of this section to be a personnel action 
prohibited by this subsection. 

(c) Inspector General Investigation of Al- 
legations of Prohibited Personnel Actions. — 
(1) If a member of the armed forces submits to 
an Inspector General an allegation that a per- 
sonnel action prohibited by subsection (b) has 
been taken (or threatened) against the member 
with respect to a communication described in 
paragraph (2), the Inspector General shall take 
the action required under paragraph (3). 

(2) A communication described in this para- 
graph is a communication in which a member of 
the armed forces complains of, or discloses in- 
formation that the member reasonably believes 
constitutes evidence of, any of the following: 

(A) A violation of law or regulation, includ- 
ing a law or regulation prohibiting sexual har- 
assment or unlawful discrimination. 

(B) Gross mismanagement, a gross waste of 
funds, an abuse of authority, or a substantial 
and specific danger to public health or safety. 

(C) A threat by another member of the 
armed forces or employee of the Federal Gov- 
ernment that indicates a determination or in- 
tent to kill or cause serious bodily injury to 
members of the armed forces or civilians or 
damage to military, Federal, or civilian prop- 
erty. 

(3) (A) An Inspector General receiving an alle- 
gation as described in paragraph (1) shall expedi- 
tiously determine, in accordance with regula- 
tions prescribed under subsection (h), whether 
there is sufficient evidence to warrant an inves- 
tigation of the allegation. 

(B) If the Inspector General receiving such an 
allegation is an Inspector General within a mili- 
tary department, that Inspector General shall 
promptly notify the Inspector General of the De- 
partment of Defense of the allegation. Such no- 
tification shall be made in accordance with reg- 
ulations prescribed under subsection (h). 

(C) If an allegation under paragraph (1) is sub- 
mitted to an Inspector General within a mili- 
tary department and if the determination of 
that Inspector General under subparagraph (A) 
is that there is not sufficient evidence to war- 
rant an investigation of the allegation, that In- 
spector General shall forward the matter to the 
Inspector General of the Department of Defense 
for review. 

(D) Upon determining that an investigation of 
an allegation under paragraph (1) is warranted, 
the Inspector General making the determination 
shall expeditiously investigate the allegation. In 
the case of a determination made by the Inspec- 
tor General of the Department of Defense, that 
Inspector General may delegate responsibility 
for the investigation to an appropriate Inspector 
General within a military department. 



(E) In the case of an investigation under sub- 
paragraph (D) within the Department of De- 
fense, the results of the investigation shall be 
determined by, or approved by, the Inspector 
General of the Department of Defense (regard- 
less of whether the investigation itself is con- 
ducted by the Inspector General of the Depart- 
ment of Defense or by an Inspector General 
within a military department). 

(4) Neither an initial determination under 
paragraph (3)(A) nor an investigation under 
paragraph (3)(D) is required in the case of an al- 
legation made more than 60 days after the date 
on which the member becomes aware of the per- 
sonnel action that is the subject of the allega- 
tion. 

(5) The Inspector General of the Department of 
Defense, or the Inspector General of the Depart- 
ment of Homeland Security (in the case of a 
member of the Coast Guard when the Coast 
Guard is not operating as a service in the Navy), 
shall ensure that the Inspector General conduct- 
ing the investigation of an allegation under this 
subsection is outside the immediate chain of 
command of both the member submitting the al- 
legation and the individual or individuals al- 
leged to have taken the retaliatory action. 

(d) Inspector General Investigation of Un- 
derlying Allegations.— Upon receiving an alle- 
gation under subsection (c), the Inspector Gen- 
eral receiving the allegation shall conduct a sep- 
arate investigation of the information that the 
member making the allegation believes con- 
stitutes evidence of wrongdoing (as described in 
subparagraph (A) or (B) of subsection (c)(2)) if 
there previously has not been such an investiga- 
tion or if the Inspector General determines that 
the original investigation was biased or other- 
wise inadequate. In the case of an allegation re- 
ceived by the Inspector General of the Depart- 
ment of Defense, the Inspector General may 
delegate that responsibility to the Inspector 
General of the armed force concerned. 

(e) Reports on Investigations.— (1) After 
completion of an investigation under subsection 
(c) or (d) or, in the case of an investigation 
under subsection (c) by an Inspector General 
within a military department, after approval of 
the report of that investigation under sub- 
section (c)(3)(E), the Inspector General conduct- 
ing the investigation shall submit a report on 
the results of the investigation to the Secretary 
of Defense (or to the Secretary of Homeland Se- 
curity in the case of a member of the Coast 
Guard when the Coast Guard is not operating as 
a service in the Navy) and shall transmit a copy 
of the report on the results of the investigation 
to the member of the armed forces who made 
the allegation investigated. The report shall be 
transmitted to the Secretary, and the copy of 
the report shall be transmitted to the member, 
not later than 30 days after the completion of 
the investigation or, in the case of an investiga- 
tion under subsection (c) by an Inspector Gen- 
eral within a military department, after ap- 
proval of the report of that investigation under 
subsection (c)(3)(E). 

(2) In the copy of the report transmitted to the 
member, the Inspector General shall ensure the 
maximum disclosure of information possible, 
with the exception of information that is not re- 
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quired to be disclosed under section 552 of title 
5. However, the copy need not include sum- 
maries of interviews conducted, nor any docu- 
ment acquired, during the course of the inves- 
tigation. Such items shall be transmitted to the 
member, if the member requests the items, with 
the copy of the report or after the transmittal 
to the member of the copy of the report, regard- 
less of whether the request for those items is 
made before or after the copy of the report is 
transmitted to the member. 

(3) If, in the course of an investigation of an 
allegation under this section, the Inspector Gen- 
eral determines that it is not possible to submit 
the report required by paragraph (1) within 180 
days after the date of receipt of the allegation 
being investigated, the Inspector General shall 
provide to the Secretary of Defense (or to the 
Secretary of Homeland Security in the case of a 
member of the Coast Guard when the Coast 
Guard is not operating as a service in the Navy) 
and to the member making the allegation a no- 
tice — 

(A) of that determination (including the rea- 
sons why the report may not be submitted 
within that time); and 

(B) of the time when the report will be sub- 
mitted. 

(4) The report on the results of the investiga- 
tion shall contain a thorough review of the facts 
and circumstances relevant to the allegation 
and the complaint or disclosure and shall in- 
clude documents acquired during the course of 
the investigation, including summaries of inter- 
views conducted. The report may include a rec- 
ommendation as to the disposition of the com- 
plaint. 

(f) Correction of Records When Prohibited 
Action Taken. — (1) A board for the correction of 
military records acting under section 1552 of 
this title, in resolving an application for the 
correction of records made by a member or 
former member of the armed forces who has al- 
leged a personnel action prohibited by sub- 
section (b), on the request of the member or 
former member or otherwise, may review the 
matter. 

(2) In resolving an application described in 
paragraph (1), a correction board — 

(A) shall review the report of the Inspector 
General submitted under subsection (e)(1); 

(B) may request the Inspector General to 
gather further evidence; and 

(C) may receive oral argument, examine and 
cross-examine witnesses, take depositions, 
and, if appropriate, conduct an evidentiary 
hearing. 

(3) If the board elects to hold an administra- 
tive hearing, the member or former member who 
filed the application described in paragraph (1) — 

(A) may be provided with representation by 
a judge advocate if— 

(i) the Inspector General, in the report 
under subsection (e)(1), finds that there is 
probable cause to believe that a personnel 
action prohibited by subsection (b) has been 
taken (or threatened) against the member 
with respect to a communication described 
in subsection (c)(2); 

(ii) the Judge Advocate General concerned 
determines that the case is unusually com- 



plex or otherwise requires judge advocate as- 
sistance to ensure proper presentation of the 
legal issues in the case; and 

(iii) the member is not represented by out- 
side counsel chosen by the member; and 

(B) may examine witnesses through deposi- 
tion, serve interrogatories, and request the 
production of evidence, including evidence 
contained in the investigatory record of the 
Inspector General but not included in the re- 
port submitted under subsection (e)(1). 

(4) The Secretary concerned shall issue a final 
decision with respect to an application described 
in paragraph (1) within 180 days after the appli- 
cation is filed. If the Secretary fails to issue 
such a final decision within that time, the mem- 
ber or former member shall be deemed to have 
exhausted the member's or former member's ad- 
ministrative remedies under section 1552 of this 
title. 

(5) The Secretary concerned shall order such 
action, consistent with the limitations con- 
tained in sections 1552 and 1553 of this title, as 
is necessary to correct the record of a personnel 
action prohibited by subsection (b). 

(6) If the Board determines that a personnel 
action prohibited by subsection (b) has occurred, 
the Board may recommend to the Secretary con- 
cerned that the Secretary take appropriate dis- 
ciplinary action against the individual who com- 
mitted such personnel action. 

(g) Review by Secretary of Defense. — Upon 
the completion of all administrative review 
under subsection (f), the member or former 
member of the armed forces (except for a mem- 
ber or former member of the Coast Guard when 
the Coast Guard is not operating as a service in 
the Navy) who made the allegation referred to 
in subsection (c)(1), if not satisfied with the dis- 
position of the matter, may submit the matter 
to the Secretary of Defense. The Secretary shall 
make a decision to reverse or uphold the deci- 
sion of the Secretary of the military department 
concerned in the matter within 90 days after re- 
ceipt of such a submittal. 

(h) Regulations.— The Secretary of Defense, 
and the Secretary of Homeland Security with 
respect to the Coast Guard when it is not oper- 
ating as a service in the Navy, shall prescribe 
regulations to carry out this section. 

(i) Definitions.— In this section: 

(1) The term "Member of Congress" includes 
any Delegate or Resident Commissioner to 
Congress. 

(2) The term "Inspector General" means any 
of the following: 

(A) The Inspector General of the Depart- 
ment of Defense. 

(B) The Inspector General of the Depart- 
ment of Homeland Security, in the case of a 
member of the Coast Guard when the Coast 
Guard is not operating as a service in the 
Navy. 

(C) Any officer of the armed forces or em- 
ployee of the Department of Defense who is 
assigned or detailed to serve as an Inspector 
General at any level in the Department of 
Defense. 

(3) The term "unlawful discrimination" 
means discrimination on the basis of race, 
color, religion, sex, or national origin. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 80; Pub. L. 
98-525, title XIV, §1405(19)(A), (B)(i), Oct. 19, 1984, 
98 Stat. 2622; Pub. L. 100-456, div. A, title VIII, 
§ 846(a)(1), Sept. 29, 1988, 102 Stat. 2027; Pub. L. 
101-225, title II, §202, Deo. 12, 1989, 103 Stat. 1910; 
Pub. L. 103-337, div. A, title V, §531(a)-(g)Q), Oct. 
5, 1994, 108 Stat. 2756-2758; Pub. L. 105-261, div. A, 
title IX, §933, Oct. 17, 1998, 112 Stat. 2107; Pub. L. 
106-398, §1 [[div. A], title IX, §903], Oct. 30, 2000, 
114 Stat. 1654, 1654A-224; Pub. L. 107-296, title 
XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; 
Pub. L. 108-375, div. A, title V, § 591(a), Oct. 28, 
2004, 118 Stat. 1933; Pub. L. 110-181, div. A, title 
X, § 1063(a)(8), Jan. 28, 2008, 122 Stat. 322; Pub. L. 
112-81, div. A, title V, §523, Dec. 31, 2011, 125 Stat. 
1401.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1034 


50 App.:454(a) (last par.) 


June 24, 1948, ch. 625, 
§4(a) (last par.); re- 
stated June 19. 1951, ch. 
144, §l(d) (last par.), 65 
Stat. 78. 





The words "prevented", "directly or indirectly", 
"concerning any subject", "or Members", and "and 
safety" are omitted as surplusage. The word "unlaw- 
ful" is substituted for the words "in violation of law". 



References in Text 

The Inspector General Act of 1978, referred to in sub- 
sec. (b)(l)(B)(ii), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 
1101, as amended, which is set out in the Appendix to 
Title 5, Government Organization and Employees. 

Amendments 

2011— Subsec. (c)(2)(C). Pub. L. 112-81 added subpar. 
(C). 

2008— Subsec. (b)(2). Pub. L. 110-181 inserted "unfavor- 
able" before "action and the withholding". 

2004— Subsec. (b)(l)(B)(iv), (v). Pub. L. 108-375 added 
els. (iv) and (v) and struck out former cl. (iv) which 
read as follows: "any other person or organization (in- 
cluding any person or organization in the chain of com- 
mand) designated pursuant to regulations or other es- 
tablished administrative procedures for such commu- 
nications." 

2002— Subsecs. (c)(5), (e)(1), (3), (h), (i)(2)(B). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation' ' . 

2000— Subsec. (c)(3)(A). Pub. L. 106-398, §1 [[div. A], 
title IX, §903(a)], inserted ", in accordance with regula- 
tions prescribed under subsection (h)," after "shall ex- 
peditiously determine". 

Subsec. (i)(2). Pub. L. 106-398, §1 [[div. A], title IX, 
§903(b)(l)], inserted "any of" after "means" in intro- 
ductory provisions. 

Subsec. (i)(2)(C) to (G). Pub. L. 106-398, §1 [[div. A], 
title IX, §903(b)(2), (3)], added subpar. (C) and struck 
out former subpars. (C) to (G) which read as follows: 

"(C) The Inspector General of the Army, in the case 
of a member of the Army. 

"(D) The Naval Inspector General, in the case of a 
member of the Navy. 

"(E) The Inspector General of the Air Force, in the 
case of a member of the Air Force. 

"(F) The Deputy Naval Inspector General for Marine 
Corps Matters, in the case of a member of the Marine 
Corps. 

"(G) An officer of the armed forces assigned or de- 
tailed under regulations of the Secretary concerned to 
serve as an Inspector General at any command level in 
one of the armed forces." 

1998— Subsec. (b)(l)(B)(ii). Pub. L. 105-261, § 933(f)(2), 
substituted "subsection (i)) or any other Inspector Gen- 
eral appointed under the Inspector General Act of 1978" 
for "subsection (j))". 



Subsec. (c)(1). Pub. L. 105-261, § 933(a)(1)(A), added par. 
(1) and struck out former par. (1) which read as follows: 
"If a member of the armed forces submits to the In- 
spector General of the Department of Defense (or the 
Inspector General of the Department of Transpor- 
tation, in the case of a member of the Coast Guard 
when the Coast Guard is not operating as a service in 
the Navy) an allegation that a personnel action prohib- 
ited by subsection (b) has been taken (or threatened) 
against the member with respect to a communication 
described in paragraph (2), the Inspector General shall 
expeditiously investigate the allegation. If, in the case 
of an allegation submitted to the Inspector General of 
the Department of Defense, the Inspector General dele- 
gates the conduct of the investigation of the allegation 
to the inspector general of one of the armed forces, the 
Inspector General of the Department of Defense shall 
ensure that the inspector general conducting the inves- 
tigation is outside the immediate chain of command of 
both the member submitting the allegation and the in- 
dividual or individuals alleged to have taken the retal- 
iatory action." 

Subsec. (c)(2)(B). Pub. L. 105-261, § 933(b), substituted 
"Gross mismanagement" for "Mismanagement". 

Subsec. (c)(3) to (5). Pub. L. 105-261, § 933(a)(1)(B), 
added pars. (3) to (5) and struck out former par. (3) 
which read as follows: "The Inspector General is not re- 
quired to make an investigation under paragraph (1) in 
the case of an allegation made more than 60 days after 
the date on which the member becomes aware of the 
personnel action that is the subject of the allegation." 

Subsec. (d). Pub. L. 105-261, § 933(a)(2), inserted "re- 
ceiving the allegation" after ", the Inspector General" 
and "In the case of an allegation received by the In- 
spector General of the Department of Defense, the In- 
spector General may delegate that responsibility to the 
Inspector General of the armed force concerned." at 
end. 

Subsec. (e)(1). Pub. L. 105-261, § 933(c)(1), substituted 
"After completion of an investigation under subsection 
(c) or (d) or, in the case of an investigation under sub- 
section (c) by an Inspector General within a military 
department, after approval of the report of that inves- 
tigation under subsection (c)(3)(E), the Inspector Gen- 
eral conducting the investigation shall submit a report 
on" for "Not later than 30 days after completion of an 
investigation under subsection (c) or (d), the Inspector 
General shall submit a report on" and inserted "shall 
transmit a copy of the report on the results of the in- 
vestigation to" before "the member of the armed 
forces" and "The report shall be transmitted to the 
Secretary, and the copy of the report shall be transmit- 
ted to the member, not later than 30 days after the 
completion of the investigation or, in the case of an in- 
vestigation under subsection (c) by an Inspector Gen- 
eral within a military department, after approval of 
the report of that investigation under subsection 
(c)(3)(E)." at end. 

Subsec. (e)(2). Pub. L. 105-261, § 933(c)(2), substituted 
"transmitted" for "submitted" and inserted at end 
"However, the copy need not include summaries of 
interviews conducted, nor any document acquired, dur- 
ing the course of the investigation. Such items shall be 
transmitted to the member, if the member requests the 
items, with the copy of the report or after the trans- 
mittal to the member of the copy of the report, regard- 
less of whether the request for those items is made be- 
fore or after the copy of the report is transmitted to 

Subsec. (e)(3). Pub. L. 105-261, § 933(c)(3), substituted 
"180 days" for "90 days". 

Subsec. (h). Pub. L. 105-261, § 933(f)(1), redesignated 
subsec. (i) as (h). 

Pub. L. 105-261, § 933(d), struck out heading and text 
of subsec. (h). Text read as follows: "After disposition 
of any case under this section, the Inspector General 
shall, whenever possible, conduct an interview with the 
person making the allegation to determine the views of 
that person on the disposition of the matter." 

Subsec. (i). Pub. L. 105-261, § 933(f)(1), redesignated 
subsec. (j) as (i). Former subsec. (i) redesignated (h). 
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Subsec. (j). Pub. L. 105-261, § 933(f)(1), redesignated 
subsec. (j) as (1). 

Subsec. (j)(2). Pub. L. 105-261, § 933(e), substituted 
"means the following:" for "means — " in introductory 
provisions, added subpars. (A) to (F), redesignated 
former subpar. (B) as (G) and substituted "An officer" 
for "an officer" in that subpar., and struck out former 
subpar. (A) which read as follows: "an Inspector Gen- 
eral appointed under the Inspector General Act of 1978; 
and". 

1994— Pub. L. 103-337, §531(g)(l), substituted "Pro- 
tected communications" for "Communicating with a 
Member of Congress or Inspector General" in section 

Subsec. (b). Pub. L. 103-337, §531(a), inserted "(1)" be- 
fore "No person may take", substituted "or preparing — 
" for "or preparing a communication to a Member of 
Congress or an Inspector General that (under sub- 
section (a)) may not be restricted.", added subpars. (A) 
and (B), inserted "(2)" before "Any action prohibited", 
and substituted "paragraph (1)" for "the preceding sen- 
tence". 

Subsec. (c). Pub. L. 103-337, § 531(b)(3), substituted 
"Allegations of Prohibited Personnel Actions" for 
"Certain Allegations" in heading. 

Subsec. (c)(1). Pub. L. 103-337, § 531(b)(1), inserted at 
end "If, in the case of an allegation submitted to the 
Inspector General of the Department of Defense, the In- 
spector General delegates the conduct of the investiga- 
tion of the allegation to the inspector general of one of 
the armed forces, the Inspector General of the Depart- 
ment of Defense shall ensure that the inspector general 
conducting the investigation is outside the immediate 
chain of command of both the member submitting the 
allegation and the individual or individuals alleged to 
have taken the retaliatory action." 

Subsec. (c)(2). Pub. L. 103-337, § 531(b)(2), added par. (2) 
and struck out former par. (2) which read as follows: "A 
communication described in this paragraph is a com- 
munication to a Member of Congress or an Inspector 
General that (under subsection (a)) may not be re- 
stricted in which the member of the armed forces 
makes a complaint or discloses information that the 
member reasonably believes constitutes evidence of — 
"(A) a violation of a law or regulation; or 
"(B) mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific dan- 
ger to public health or safety." 

Subsec. (c)(4). Pub. L. 103-337, § 531(c)(2), struck out 
par. (4) which read as follows: "If the Inspector General 
has not already done so, the Inspector General shall 
commence a separate investigation of the information 
that the member believes evidences wrongdoing as de- 
scribed in subparagraph (A) or (B) of paragraph (2). The 
Inspector General is not required to make such an in- 
vestigation if the information that the member be- 
lieves evidences wrongdoing relates to actions which 
took place during combat." 

Subsec. (c)(5). Pub. L. 103-337, § 531(d)(1), redesignated 
subsec. (c)(5) as subsec. (e)(1). 

Subsec. (c)(6), (7). Pub. L. 103-337, § 531(d)(4), redesig- 
nated subsec. (c)(6) and (7) as subsec. (e)(3) and (4), re- 
spectively. 

Subsec. (d). Pub. L. 103-337, § 531(c)(2), added subsec. 
(d). Former subsec. (d) redesignated (f). 

Subsec. (e). Pub. L. 103-337, § 531(d)(1), redesignated 
subsec. (c)(5) as subsec. (e) and inserted subsec. heading 
and par. (1) designation before "Not later than 30 
days". Former subsec. (e) redesignated (g). 

Subsec. (e)(1). Pub. L. 103-337, § 531(d)(2), substituted 
"subsection (c) or (d)" for "this subsection" and "the 
member of the armed forces who made the allegation 
investigated" for "the member of the armed forces con- 
cerned" and struck out at end "In the copy of the re- 
port submitted to the member, the Inspector General 
may exclude any information that would not otherwise 
be available to the member under section 552 of title 5." 

Subsec. (e)(2). Pub. L. 103-337, § 531(d)(3), added par. 
(2). 

Subsec. (e)(3). Pub. L. 103-337, § 531(d)(4), (5), redesig- 
nated subsec. (c)(6) as subsec. (e)(3) and substituted 
"paragraph (1)" for "paragraph (5)". 



Subsec. (e)(4). Pub. L. 103-337, § 531(d)(4), redesignated 
subsec. (c)(7) as subsec. (e)(4). 

Subsec. (f). Pub. L. 103-337, § 531(c)(1), (f)(1), redesig- 
nated subsec. (d) as (f) and substituted "subsection 
(e)(1)" for "subsection (c)(5)" in pars. (2)(A), (3)(A)(i) 
and (B). Former subsec. (f) redesignated (h). 

Subsec. (g). Pub. L. 103-337, § 531(c)(1), (f)(2), redesig- 
nated subsec. (e) as (g) and substituted "subsection (f)" 
for "subsection (d)". Former subsec. (g) redesignated 
(i). 

Subsecs. (h), (i). Pub. L. 103-337, § 531(c)(1), redesig- 
nated subsecs. (f) and (g) as (h) and (i), respectively. 
Former subsec. (h) redesignated (j). 

Subsec. (j). Pub. L. 103-337, §531(c)(l), (e), redesig- 
nated subsec. (h) as (j) and added par. (3). 

1989— Subsec. (c)(1). Pub. L. 101-225, §202(1), inserted 
"when the Coast Guard is not operating as a service in 
the Navy" after "Coast Guard". 

Subsec. (c)(5). Pub. L. 101-225, §202(2), inserted "(or to 
the Secretary of Transportation in the case of a mem- 
ber of the Coast Guard when the Coast Guard is not op- 
erating as a service in the Navy)" after "Secretary of 
Defense". 

Subsec. (c)(6). Pub. L. 101-225, §202(3), inserted "(or to 
the Secretary of Transportation in the case of a mem- 
ber of the Coast Guard when the Coast Guard is not op- 
erating as a service in the Navy)" after "Secretary of 
Defense". 

Subsec. (e). Pub. L. 101-225, §202(4), inserted "(except 
for a member or former member of the Coast Guard 
when the Coast Guard is not operating as a service in 
the Navy)" after "armed forces". 

1988 — Pub. L. 100-456 substituted "Communicating 
with a Member of Congress or Inspector General; prohi- 
bition of retaliatory personnel actions" for "Commu- 
nicating with a Member of Congress" in section catch- 
line, and amended text generally. Prior to amendment, 
text read as follows: "No person may restrict any mem- 
ber of an armed force in communicating with a Member 
of Congress, unless the communication is unlawful or 
violates a regulation necessary to the security of the 
United States." 

1984 — Pub. L. 98-525 substituted "Member" for "mem- 
ber" in section catchline and text. 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title V, § 591(b), Oct. 28, 2004, 
118 Stat. 1933, provided that: "The amendments made 
by this section [amending this section] apply with re- 
spect to any unfavorable personnel action taken or 
threatened, and any withholding of or threat to with- 
hold a favorable personnel action, on or after the date 
of the enactment of this Act [Oct. 28, 2004]." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1988 Amendment 

Section 846(d) of Pub. L. 100-456 provided that: "The 
amendment to section 1034 of title 10, United States 
Code, made by subsection (a)(1), shall apply with re- 
spect to any personnel action taken (or threatened to 
be taken) on or after the date of the enactment of this 
Act [Sept. 29, 1988] as a reprisal prohibited by sub- 
section (b) of that section." 

Regulations 

Section 531(h), (i) of Pub. L. 103-337 provided that: 
"(h) Deadline for Regulations. — The Secretary of 
Defense and the Secretary of Transportation shall pre- 
scribe regulations to implement the amendments made 
by this section [amending this section] not later than 
120 days after the date of the enactment of this Act 
[Oct. 5, 1994]. 

"(i) Content of Regulations. — In prescribing regula- 
tions under section 1034 of title 10, United States Code, 
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as amended by this section, the Secretary of Defense 
and the Secretary of Transportation shall provide for 
appropriate procedural protections for the subject of 
any investigation carried out under the provisions of 
that section, including a process for appeal and review 
of investigative findings." 

Section 846(b) of Pub. L. 100-456 provided that: "The 
Secretary of Defense and the Secretary of Transpor- 
tation shall prescribe the regulations required by sub- 
section (g) [now (h)] of section 1034 of title 10, United 
States Code, as amended by subsection (a), not later 
than 180 days after the date of the enactment of this 
Act [Sept. 29, 1988]." 

Whistleblowbr Protections for Members of Armed 
Forces 

Pub. Li. 102-190, div. A, title VIII, §843, Dec. 5, 1991, 105 
Stat. 1449, provided that: 

"(a) Regulations Required. — The Secretary of De- 
fense shall prescribe regulations prohibiting members 
of the Armed Forces from taking or threatening to 
take any unfavorable personnel action, or withholding 
or threatening to withhold a favorable personnel ac- 
tion, as a reprisal against any member of the Armed 
Forces for making or preparing a lawful communica- 
tion to any employee of the Department of Defense or 
any member of the Armed Forces who is assigned to or 
belongs to an organization which has as its primary re- 
sponsibility audit, inspection, investigation, or en- 
forcement of any law or regulation. 

"(b) Violations by Persons Subject to the UCMJ. — 
The Secretary shall provide in the regulations that a 
violation of the prohibition by a person subject to 
chapter 47 of title 10, United States Code (the Uniform 
Code of Military Justice), is punishable as a violation 
of section 892 of such title (article 92 of the Uniform 
Code of Military Justice). 

"(c) Deadline. — The regulations required by this sec- 
tion shall be prescribed not later than 180 days after 
the date of the enactment of this Act [Dec. 5, 1991]." 

Report on Activities of Inspector General 

Section 846(c) of Pub. L. 100-456 directed Inspector 
General of Department of Defense (and Inspector Gen- 
eral of Department of Transportation with respect to 
Coast Guard) to submit, not later than Feb. 1, 1990, a 
report to Congress on activities of Inspector General 
under this section, with that report to include, in the 
case of each case handled by Inspector General under 
this section, a description of (A) nature of allegation 
described in subsec. (c) of this section; (B) evaluation 
and recommendation of Inspector General with respect 
to allegation; (C) any action of appropriate board for 
correction of military records with respect to allega- 
tion; (D) if allegation was determined to be meritori- 
ous, any corrective action taken; and (B) views of mem- 
ber or former member of armed forces making allega- 
tion (determined on basis of interview under subsec. (f) 
of this section) on disposition of case. 

§ 1035. Deposits of savings 

(a) Under joint regulations prescribed by the 
Secretaries concerned, a member of the armed 
forces who is on a permanent duty assignment 
outside the United States or its possessions may 
deposit during that tour of duty not more than 
his unallotted current pay and allowances in 
amounts of $5 or more, with any branch, office, 
or officer of a uniformed service. Amounts so de- 
posited shall be deposited in the Treasury and 
kept as a separate fund, and shall be accounted 
for in the same manner as public funds. 

(b) Interest at a rate prescribed by the Presi- 
dent, not to exceed 10 percent a year, will accrue 
on amounts deposited under this section. How- 
ever, the maximum amount upon which interest 
may be paid under this subsection to any mem- 



ber is $10,000, except that such limitation shall 
not apply to deposits made on or after Septem- 
ber 1, 1966, in the case of those members in a 
missing status during the Vietnam conflict, the 
Persian Gulf conflict, or a contingency oper- 
ation. Interest under this subsection shall ter- 
minate 90 days after the member's return to the 
United States or its possessions. 

(c) Except as provided in joint regulations pre- 
scribed by the Secretaries concerned, payments 
of deposits, and interest thereon, may not be 
made to the member while he is on duty outside 
the United States or its possessions. 

(d) An amount deposited under this section, 
with interest thereon, is exempt from liability 
for the member's debts, including any indebted- 
ness to the United States or any instrumental- 
ity thereof, and is not subject to forfeiture by 
sentence of a court-martial. 

(e) The Secretary concerned, or his designee, 
may in the interest of a member who is in a 
missing status or his dependents, initiate, stop, 
modify, and change allotments, and authorize a 
withdrawal of deposits, made under this section, 
even though the member had an opportunity to 
deposit amounts under this section and elected 
not to do so. Interest may be computed from the 
day the member entered a missing status, or 
September 1, 1966, whichever is later. 

(f) The Secretary of Defense may authorize a 
member of the armed forces who is on a tem- 
porary duty assignment outside of the United 
States or its possessions in support of a contin- 
gency operation to make deposits of unallotted 
current pay and allowances during that duty as 
provided in subsection (a). The Secretary shall 
prescribe regulations establishing standards and 
procedures for the administration of this sub- 
section. 

(g) In this section: 

(1) The term "missing status" has the mean- 
ing given that term in section 551(2) of title 37. 

(2) The term "Vietnam conflict" means the 
period beginning on February 28, 1961, and end- 
ing on May 7, 1975. 

(3) The term "Persian Gulf conflict" means 
the period beginning on January 16, 1991, and 
ending on the date thereafter prescribed by 
Presidential proclamation or by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 80; Pub. L. 

89- 538, §1(1), Aug. 14, 1966, 80 Stat. 347; Pub. L. 

90- 122, §1, Nov. 3, 1967, 81 Stat. 361; Pub. L. 

91- 200, Feb. 26, 1970, 84 Stat. 16; Pub. L. 98-525, 
title XIV, §1405(20), Oct. 19, 1984, 98 Stat. 2623; 
Pub. L. 99-661, div. A, title XIII, § 1343(a)(3), Nov. 
14, 1986, 100 Stat. 3992; Pub. L. 102-25, title III, 
§310, Apr. 6, 1991, 105 Stat. 84; Pub. L. 102-190, 
div. A, title VI, §639, Dec. 5, 1991, 105 Stat. 1384.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1035(a) 


10:908(a) (less words after 


July 15, 1954, ch. 513. 




last semicolon). 


§§1-3, 68 Stat. 485. 




34:937 (less words after 






last semicolon). 




1035(b) 


10:908b (1st 20, and last 

13, words). 
34:938 (1st 20, and last 13, 

words). 




1035(c) 


10:908a (words after last 

semicolon). 
10:908b (less 1st 20, and 

last 13, words). 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1035(d) 


34:937 (words after last 

semicolon). 
34:938 (less 1st 20, and 

last 13, words). 
10:908c. 
34:939. 





In subsection (a), the words "in amounts of $5 or 
more" are substituted for the words "in sums not less 
than $5". 10:908a (words before 1st semicolon of last sen- 
tence) and 34:937 (words before 1st semicolon of last 
sentence) are omitted as covered by subsection (c). 

In subsection (b), the word "accrues" is substituted 
for the words "shall be paid". 

In subsection (c), the words "not less than $5" are 
omitted as surplusage. 

Amendments 

1991— Subsec. (b). Pub. L. 102-190, § 639(a), substituted 
", the Persian Gulf conflict, or a contingency oper- 
ation" for "or during the Persian Gulf conflict" before 
period at end of second sentence and struck out at end 
"For purposes of this subsection, the Vietnam conflict 
begins on February 28, 1961, and ends on May 7, 1975, 
and the Persian Gulf conflict begins on January 16, 
1991, and ends on the date thereafter prescribed by 
Presidential proclamation or by law." 

Pub. L. 102-25, §310(a), (c)(1), struck out ", as defined 
in section 551(2) of title 37," after "missing status", in- 
serted "or during the Persian Gulf conflict" before pe- 
riod at end of second sentence, and substituted "May 7, 
1975, and the Persian Gulf conflict begins on January 
16, 1991, and ends on the date thereafter prescribed by 
Presidential proclamation or by law" for "the date des- 
ignated by the President by Executive order as the date 
of the termination of combatant activities in Viet- 
nam". 

Subsec. (e). Pub. L. 102-25, §310(c)(2), struck out "(as 
defined in section 551(2) of title 37)" after "in a missing 

Subsec. (f). Pub. L. 102-190, § 639(b), added subsec. (f) 
and redesignated former subsec. (f) as (g). 

Pub. L. 102-25, § 310(b), added subsec. (f). 

Subsec. (g). Pub. L. 102-190, § 639(b)(1), (c), redesig- 
nated subsec. (f) as (g) and amended it generally. Prior 
to amendment, subsec. (g) read as follows: "In this sec- 
tion, the term 'missing status' has the meaning given 
such term in section 551(2) of title 37." 

1986— Subsec. (a). Pub. L. 99-661 substituted "armed 
forces" for "armed force". 

1984— Subsec. (b). Pub. L. 98-525 substituted "percent" 
for "per centum", "subsection" for "Act" after "paid 
under this", and "90" for "ninety". 

1970 — Subsec. (b). Pub. L. 91-200 permitted accrual of 
interest on savings above $10,000 ceiling in case of sol- 
diers involved in Vietnam conflicts who have made de- 
posits on or after Sept. 1, 1966, and who are in missing 
status contemplated by section 551(2) of Title 37, and 
set out duration of Vietnam conflict as starting Feb. 
28, 1961, and ending on the date that the President may 
designate by Executive order. 

1967— Subsec. (e). Pub. L. 90-122 added subsec. (e). 

1966 — Subsec. (a). Pub. L. 89-538 permitted not only 
enlisted personnel but any member of the armed forces, 
provided he is on permanent duty outside the United 
States, to participate in the savings program organized 
under this section and changed the fund into which 
such savings deposits are made. 

Subsec. (b). Pub. L. 89-538 changed rate of interest 
from 4 per centum per annum to a rate prescribed by 
the President, not to exceed 10 per centum per annum, 
did away with the necessity that amounts be on deposit 
for six months or more, set a maximum of $10,000 upon 
which interest shall be paid, and provided for termi- 
nation of interest 90 days after the member's return to 
the United States or its possessions. 

Subsec. (c). Pub. L. 89-538 substituted provisions that, 
unless changed by joint regulations of the Secretaries 



concerned, payments of deposits and interest may not 
be made to the individual while stationed outside of the 
United States, for provisions that payment of deposits 
and interest could be made only to the member upon 
discharge, or before discharge as prescribed by the Sec- 
retary concerned, or to the member's heirs or legal rep- 
resentatives. 

Subsec. (d). Pub. L. 89-538 reenacted subsec. (d) sub- 
stantially without change. 

Effective Date of 1967 Amendment 

Section 2 of Pub. L. 90-122 provided that: "This Act 
[amending this section] becomes effective as of Sep- 
tember 1, 1966." 

Savings Program for Overseas Personnel 

Pub. L. 101-510, div. A, title XI, §1114, Nov. 5, 1990, 104 
Stat. 1636, as amended by Pub. L. 102-25, title III, 
§314(1), (3), Apr. 6, 1991, 105 Stat. 86, directed the Sec- 
retary of Defense to prescribe regulations establishing 
standards and procedures for the administration of a 
program to authorize members of the Armed Forces 
serving outside the United States during the Persian 
Gulf conflict to make deposits of unallotted current 
pay and allowances and to earn interest under this sec- 
tion. 

Adjustment of Deposit Accounts of Certain 
Enlisted Men 

Pub. L. 89-738, Nov. 2, 1966, 80 Stat. 1165, provided: 
"That the Secretary of a military department or his 
designee, shall adjust the deposit account of any en- 
listed member or former enlisted member of the Army, 
Navy, Air Force, or Marine Corps, as the case may be, 
who, after July 14, 1954, and before the effective date of 
this Act [Nov. 2, 1966], upon discharge and immediate 
reenlistment or retirement and immediate recall to ac- 
tive duty, continued, without withdrawal and rede- 
posit, his account for deposits made under section 1035 
of title 10, United States Code, or prior laws authoriz- 
ing enlisted members' deposits, to show that his depos- 
its and interest accrued thereon were withdrawn and 
recleposited on the date of such reenlistment or recall 
to active duty. 

"Sec. 2. The Secretary of the military department 
concerned, or his designee, shall pay to a former en- 
listed member described in section 1 of this Act any 
amount found due as a result of the adjustment pre- 
scribed by that section if he submits an application 
within two years following the date of enactment of 
this Act [Nov. 2, 1966]. If the member is currently serv- 
ing on active duty and has an active deposit account, 
the amount due him will automatically be credited to 
such account. In the case of a deceased member, appli- 
cation under this section shall be made within two 
years following the date of enactment of this Act [Nov. 
2, 1966] by the person determined to be eligible under 
section 2771 of Title 10, United States Code. 

"Sec. 3. All payments heretofore made which would, 
but for the fact of such payment, be payable under this 
Act are validated. However, if such a payment has been 
repaid to the United States, the fact of payment shall 
not affect entitlement under this Act." 

Rates of Interest on Deposits Made Before 
Aug. 14, 1966 

Section 2 of Pub. L. 89-538 provided that: 
"(a) Notwithstanding the first section of this Act 
[amending this section], an amount on deposit under 
section 1035 of title 10, United States Code, on the date 
of enactment of this Act [Aug. 14, 1966], shall accrue in- 
terest at the rate and under the conditions in effect on 
the day before the date of enactment of this Act [Aug. 
14, 1966], until the member's current enlistment termi- 
nates or earlier, as may be jointly prescribed by the 
Secretaries concerned. However, a member who is on a 
permanent duty assignment outside the United States 
or its possessions on the date of enactment of this Act 
[Aug. 14, 1966], or who reports for that duty on or after 
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that date but before the termination of his current en- 
listment, will be entitled to interest on such deposit, 
on and after that date, at the rate and under the condi- 
tions prescribed pursuant to section 1 [amending- this 
section]. Payments of deposits, and interest thereon, 
may be made to the member's heirs or legal representa- 
tives. 

"(b) Any amounts deposited between May 4, 1966, and 
the date of enactment of this Act [Aug. 14, 1966] while 
a member was assigned to permanent duty within the 
United States and its possessions, and any amounts de- 
posited between May 4, 1966, and the date of enactment 
of this Act [Aug. 14, 1966] by a member on permanent 
duty assignment outside the United States and its pos- 
sessions which are in excess of his unallotted pay and 
allowances for that period, shall accrue interest at the 
rate in effect before enactment of this Act." 

Extension of Coverage to Public Health Service 
and Coast and Geodetic Survey Personnel; 
Rules and Regulations 

Section 3(c) of Pub. L. 89-538 provided that: "Regula- 
tions prescribed by the Secretary of Commerce and the 
Secretary of Health, Education, and Welfare [now 
Health and Human Services] under subsections (a) and 
(b) [extending savings deposits benefits to commis- 
sioned officers of the Public Health Service and the 
Coast and Geodetic Survey (now the National Oceanic 
and Atmospheric Administration), respectively] shall 
be prescribed jointly with regulations prescribed by the 
Secretaries concerned under section 1035 of title 10, 
United States Code." 

Public Health Service 

Authority vested by this section in "the Secretary 
concerned" to be exercised with respect to commis- 
sioned officers of the Public Health Service, by the Sec- 
retary of Health and Human Services or his designee, 
see section 213a of Title 42, The Public Health and Wel- 
fare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "the Secretary 
concerned" to be exercised, with respect to commis- 
sioned officer corps of the National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

Ex. Ord. No. 11298. Interest Rate 

Ex. Ord. No. 11298, Aug. 14, 1966, 31 F.R. 10915, pro- 
vided: 

By virtue of the authority vested in me by Section 
1035 of Title 10 of the United States Code, as amended 
by the Act of August 14, 1966, I hereby prescribe that 
amounts deposited by members of the uniformed serv- 
ices under that Section shall accrue interest at the rate 
of ten percent per annum, compounded quarterly. 

This order shall be effective September 1, 1966. 

Lyndon B. Johnson. 

§ 1036. Escorts for dependents of members: trans- 
portation and travel allowances 

Under regulations to be prescribed by the Sec- 
retary concerned, round trip transportation and 
travel allowances may be paid to any person for 
travel performed or to be performed under com- 
petent orders as an escort for dependents of a 
member of the armed forces, if the travel is per- 
formed not later than one year after the mem- 
ber — 

(1) dies; 

(2) is missing; or 

(3) is otherwise unable to accompany his de- 
pendents; 

and it has been determined that travel by the 
dependents is necessary and that they are in- 



capable of traveling alone because of age, men- 
tal or physical incapacity, or other extraor- 
dinary circumstances. Such allowances may be 
paid in advance. 

(Added Pub. L. 86-160, §1(1), Aug. 14, 1959, 73 
Stat. 358; amended Pub. L. 98-94, title IX, 
§ 913(a), Sept. 24, 1983, 97 Stat. 640.) 

Amendments 

1983 — Pub. L. 98-94 inserted sentence allowing the 
payment of allowances in advance. 

Effective Date of 1983 Amendment 

Section 913(c) of Pub. L. 98-94 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 1040 of this title] shall apply to 
travel performed by escorts or attendants of depend- 
ents on or after the date of the enactment of this Act 
[Sept. 24, 1983]." 

Back Payments: Validation; Application; Limita- 
tions; Accountability of Disbursing Officers; 
Regulations 

Sections 4-7 of Pub. L. 86-160 provided that: 
"Sec. 4. Travel and transportation allowances paid 
before the effective date of this Act [Aug. 14, 1959] to 
persons ordered by competent authority to escort de- 
pendents of members of the uniformed services are 
hereby validated, if they would have been authorized 
under section 1 of this Act [enacting this section]. 

"Sec. 5. Any person who was ordered by competent 
authority after January 1, 1950, and before the effective 
date of this Act [Aug. 14, 1959] to escort dependents of 
members of the uniformed services and who has not 
been paid travel and transportation allowances, or who 
has repaid the United States the amount so paid to 
him, is entitled to be paid the amount otherwise au- 
thorized by section 1 of this Act [enacting this section], 
if application for such payment is made not later than 
one year after the effective date of this Act [Aug. 14, 
1959]. 

"Sec. 6. The Comptroller General of the United 
States, or his designee, shall relieve disbursing officers, 
including special disbursing agents, from accountabil- 
ity or responsibility for any payments described in sec- 
tion 4 of this Act, and shall allow credits in the settle- 
ment of the accounts of those disbursing officers or 
agents for payments which are found to be free from 
fraud or collusion. 

"Sec. 7. No regulations under section 1 of this Act 
[enacting this section] relating to the military depart- 
ments shall be prescribed by the Secretary of a mili- 
tary department unless such regulations are first ap- 
proved under procedures prescribed by the Secretary of 
Defense. Regulations of the Secretaries of the Treas- 
ury, Commerce, and Health, Education, and Welfare 
[now Health and Human Services] under section 1, 2, or 
3 of this Act [enacting this section and amending sec- 
tion 857a of Title 33, Navigation and Navigable Waters, 
and section 213a of Title 42, The Public Health and Wel- 
fare] shall, to the extent practicable, agree with regula- 
tions so approved." 

Public Health Service 

Authority vested by this section in "the Secretary 
concerned" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this section in "the Secretary 
concerned" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 
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§ 1037. Counsel before foreign judicial tribunals 
and administrative agencies; court costs and 
bail 

(a) Under regulations to be prescribed by him, 
the Secretary concerned may employ counsel, 
and pay counsel fees, court costs, bail, and other 
expenses incident to the representation, before 
the judicial tribunals and administrative agen- 
cies of any foreign nation, of persons subject to 
the Uniform Code of Military Justice and of per- 
sons not subject to the Uniform Code of Military 
Justice who are employed by or accompanying 
the armed forces in an area outside the United 
States and the territories and possessions of the 
United States, the Northern Mariana Islands, 
and the Commonwealth of Puerto Rico. So far as 
practicable, these regulations shall be uniform 
for all armed forces. 

(b) The person on whose behalf a payment is 
made under this section is not liable to reim- 
burse the United States for that payment, un- 
less he is responsible for forfeiture of bail pro- 
vided under subsection (a). 

(c) Appropriations available to the military 
department concerned or the Department of 
Homeland Security, as the case may be, for the 
pay of persons under its jurisdiction may be 
used to carry out this section. 

(Added Pub. L. 85-861, §1(24)(A), Sept. 2, 1958, 72 
Stat. 1445; amended Pub. L. 96-513, title I, 
§511(31), Dec. 12, 1980, 94 Stat. 2922; Pub. L. 
99-145, title VI, § 681(a), Nov. 8, 1985, 99 Stat. 665; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1037(a) 


50:751. 


July 24. 1956. oh. 689 (less 




50:752. 


§3), 70 Stat. 630. 


1037(b) 


50:754. 




1037(c) 


50:755. 





In subsection (a), the words "Under regulations to be 
prescribed by him" and the last sentence are sub- 
stituted for 50:752. 

In subsection (b), the words "subject to the Uniform 
Code of Military Justice" are omitted as surplusage. 

In subsection (c), the words "the terms and provi- 
sions of" are omitted as surplusage. 

References in Text 

The Uniform Code of Military Justice, referred to in 
subsec. (a), is classified to chapter 47 (§801 et seq.) of 
this title. 

Amendments 

2002— Subsec. (c). Pub. L. 107-296 substituted "Depart- 
ment of Homeland Security" for "Department of 
Transportation". 

1985 — Subsec. (a). Pub. L. 99-145 provided for payment 
of expenses for legal representation of civilians over- 
seas. 

1980— Subsec. (c). Pub. L. 96-513 substituted "Depart- 
ment of Transportation" for "Department of the Treas- 
ury". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1985 Amendment 

Section 681(b) of Pub. L. 99-145 provided that: "The 
amendment made by subsection (a) [amending this sec- 



tion] shall apply with respect to costs incurred after 
September 30, 1985." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1038. Service credit: certain service in Women's 
Army Auxiliary Corps 

In computing years of active service of any fe- 
male member of the armed forces, there shall be 
credited for all purposes, except the right to pro- 
motion, in addition to any other service that 
may be credited, all active service performed in 
the Women's Army Auxiliary Corps after May 
13, 1942, and before September 30, 1943, if that 
member performed active service in the armed 
forces after September 29, 1943. Service as an of- 
ficer in the Women's Army Auxiliary Corps shall 
be credited as active service in the status of a 
commissioned officer, and service as an enrolled 
member of the Corps shall be credited as active 
service in the status of an enlisted member. 

(Added Pub. L. 86-142, §1(1), Aug. 7, 1959, 73 Stat. 
289.) 

Election of Pension or Compensation 

Section 2 of Pub. L. 86-142 provided that a person en- 
titled to a pension or compensation under any law ad- 
ministered by the Veterans' Administration, based on 
the active service described in section 1 of Pub. L. 
86-142, which added section 1038 to Title 10, Armed 
Forces, could elect within 1 year after Aug. 7, 1959 to 
receive that pension or compensation in lieu of any 
compensation under the Federal Employees' Compensa- 
tion Act; that such an election is irrevocable; and that 
the election does not entitle that person to the pension 
or compensation for any period before the date of elec- 
tion. 

Back Pay or Allowances 

Section 3 of Pub. L. 86-142 provided that: "No person 
is entitled to back pay or allowances because of any 
service credited under section 1 of this Act [enacting 
this section]." 

§ 1039. Crediting of minority service 

For the purpose of determining eligibility for 
retirement or transfer to the Fleet Reserve or 
Fleet Marine Corps Reserve, entitlement to re- 
tired or retainer pay, and years of service in 
computing retired or retainer pay of a member 
of the armed forces, any service which would be 
creditable but for the fact that it was performed 
by him under an enlistment or induction en- 
tered into before he attained the age prescribed 
by law for that enlistment or induction, shall be 
credited. 

(Added Pub. L. 87-165, §1(1), Aug. 25, 1961, 75 
Stat. 401.) 

Effective Date 

Section 2 of Pub. L. 87-165 provided that: "Section 1 
[enacting this section] applies to service performed, 
and retirements or transfers to the Fleet Reserve or 
the Fleet Marine Corps Reserve effected, before and 
after this Act takes effect [Aug. 25, 1961]." 

§ 1040. Transportation of dependent patients 

(a)(1) Except as provided in subsection (b), if a 
dependent accompanying a member of the uni- 
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formed services who is stationed outside the 
United States or in Alaska or Hawaii and who is 
on active duty for a period of more than 30 days 
requires medical attention which is not avail- 
able in the locality, transportation of the de- 
pendents at the expense of the United States is 
authorized to the nearest appropriate medical 
facility in which adequate medical care is avail- 
able. On his recovery or when it is administra- 
tively determined that the patient should be re- 
moved from the medical facility involved, the 
dependent may be transported at the expense of 
the United States to the duty station of the 
member or to such other place determined to be 
appropriate under the circumstances. If a de- 
pendent is unable to travel unattended, round- 
trip transportation and travel expenses may be 
furnished necessary attendants. In addition to 
transportation of a dependent at the expense of 
the United States authorized under this sub- 
section, reasonable travel expenses incurred in 
connection with the transportation of the de- 
pendent may be paid at the expense of the 
United States. Travel expenses authorized by 
this section may include reimbursement for nec- 
essary local travel in the vicinity of the medical 
facility involved. The transportation and travel 
expenses authorized by this section may be paid 
in advance. 

(2)(A) Except as provided by subparagraph (E), 
for purposes of paragraph (1), required medical 
attention of a dependent includes, in the case of 
a dependent authorized to accompany a member 
at a location described in that paragraph, ob- 
stetrical anesthesia services for childbirth 
equivalent to the obstetrical anesthesia services 
for childbirth available in a military treatment 
facility in the United States. 

(B) In the case of a dependent at a remote lo- 
cation outside the continental United States 
who elects services described in subparagraph 
(A) and for whom air transportation would be 
needed to travel under paragraph (1) to the near- 
est appropriate medical facility in which ade- 
quate medical care is available, the Secretary 
may authorize the dependent to receive trans- 
portation under that paragraph to the continen- 
tal United States and be treated at the military 
treatment facility that can provide appropriate 
obstetrical services that is nearest to the closest 
port of entry into the continental United States 
from such remote location. 

(C) The second through sixth sentences of 
paragraph (1) shall apply to a dependent pro- 
vided transportation by reason of this para- 
graph. 

(D) The total cost incurred by the United 
States for the provision of transportation and 
expenses (including per diem) with respect to a 
dependent by reason of this paragraph may not 
exceed the cost the United States would other- 
wise incur for the provision of transportation 
and expenses with respect to that dependent 
under paragraph (1) if the transportation and ex- 
penses were provided to that dependent without 
regard to this paragraph. 

(E) The Secretary may not provide transpor- 
tation to a dependent under this paragraph if 
the Secretary determines that — 

(i) the dependent would otherwise receive 
obstetrical anesthesia services at a military 
treatment facility; and 



(ii) such facility, in carrying out the re- 
quired number of necessary obstetric cases, 
would not maintain competency of its obstet- 
rical staff unless the facility provides such 
services to such dependent. 

(F) The authority under this paragraph shall 
expire on September 30, 2016. 

(b) This section does not authorize transpor- 
tation and travel expenses for a dependent for 
elective surgery which is determined to be not 
medically indicated by a medical authority des- 
ignated under joint regulations to be prescribed 
under this section. 

(c) In this section, the term "dependent" has 
the meaning given that term in section 1072 of 
this title. 

(d) Transportation and travel expenses author- 
ized by this section shall be furnished in accord- 
ance with joint regulations to be prescribed by 
the Secretary of Transportation, the Secretary 
of Defense, the Secretary of Commerce, and the 
Secretary of Health and Human Services, which 
shall require the use of transportation facilities 
of the United States insofar as practicable. 

(Added Pub. L. 89-140, §1(1), Aug. 28, 1965, 79 
Stat. 579; amended Pub. L. 96-513, title V, 
§511(32), Dec. 12, 1980, 94 Stat. 2922; Pub. L. 98-94, 
title IX, § 913(b), Sept. 24, 1983, 97 Stat. 640; Pub. 
L. 98-525, title VI, §611, title XIV, §1405(21), Oct. 
19, 1984, 98 Stat. 2538, 2623; Pub. L. 99-348, title 
III, § 304(a)(2), July 1, 1986, 100 Stat. 703; Pub. L. 
99-661, div. A, title VI, § 616(a), Nov. 14, 1986, 100 
Stat. 3880; Pub. L. 112-81, div. A, title VII, §705, 
Dec. 31, 2011, 125 Stat. 1473.) 

Codification 

Another section 1040 was renumbered section 1041 of 
this title. 

Another section 1040, related to free postage from 
combat zones, was added by Pub. L. 89-132, §9(a), Aug. 
21, 1965, 79 Stat. 548, prior to repeal by Pub. L. 89-315, 
§3(a), Nov. 1, 1965, 79 Stat. 1164. See section 3401 et seq. 
of Title 39, Postal Service. 

Amendments 

2011 — Subsec. (a). Pub. L. 112-81 designated existing 
provisions as par. (1) and added par. (2). 

1986— Subsec. (a). Pub. L. 99-661 substituted "In addi- 
tion to transportation of a dependent at the expense of 
the United States authorized under this subsection, 
reasonable travel expenses incurred in connection with 
the transportation of the dependent may be paid at the 
expense of the United States. Travel expenses author- 
ized by this section may include reimbursement for 
necessary local travel in the vicinity of the medical fa- 
cility involved. The transportation and travel expenses 
authorized by this section may be paid in advance" for 
", and such expenses may be paid in advance". 

Subsec. (c). Pub. L. 99-348 substituted "In this sec- 
tion, the term 'dependent' has the meaning given that 
term in" for "'Dependent' and 'uniformed services' in 
this section have the meanings of those terms as de- 
fined in". 

1984— Subsec. (a). Pub. L. 98-525, §1405(21), substituted 
"30" for "thirty". 

Pub. L. 98-525, §611, made provisions of section appli- 
cable to a dependent accompanying a member of the 
uniformed services stationed in Alaska or Hawaii. 

1983 — Subsec. (a). Pub. L. 98-94 inserted ", and such 
expenses may be paid in advance" after "attendants". 

1980— Subsec. (d). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" and "Secretary of Health 
and Human Services" for "Secretary of the Treasury" 
and "Secretary of Health, Education, and Welfare", re- 
spectively. 
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Effective Date of 1986 Amendment 

Section 616(b) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply only to travel performed on or after 
the date of the enactment of this Act [Nov. 14, 1986]." 

Effective Date of 1984 Amendment 

Section 611 of Pub. L. 98-525 provided that the amend- 
ment made by that section Is effective Oct. 1, 1984. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 applicable to travel per- 
formed by escorts or attendants of dependents on or 
after Sept. 24, 1983, see section 913(c) of Pub. L. 98-94, 
set out as a note under section 1036 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1041. Replacement of certificate of discharge 

If satisfactory proof is presented that a person 
who was discharged honorably or under honor- 
able conditions has lost his certificate of dis- 
charge from an armed force or that it was de- 
stroyed without his procurement or connivance, 
the Secretary concerned may give that person, 
or his surviving spouse, a certificate of that dis- 
charge, indelibly marked to show that it is a 
certificate in place of the lost or destroyed cer- 
tificate. A certificate given under this section 
may not be accepted as a voucher for the pay- 
ment of a claim against the United States for 
pay, bounty, or other allowance, or as evidence 
in any other case. 

(Added Pub. L. 90-235, § 7(a)(2)(A), Jan. 2, 1968, 81 
Stat. 762, §1040; renumbered § 1041, Pub. L. 96-513, 
title V, §511(33)(A), Dec. 12, 1980, 94 Stat. 2922.) 

§ 1042. Copy of certificate of service 

A fee for a copy of a certificate showing serv- 
ice in the armed forces may not be charged to — 

(1) a person discharged or released from the 
armed forces honorably or under honorable 
conditions; 

(2) the next of kin of the person; or 

(3) a legal representative of the person. 

(Added Pub. L. 97-258, § 2(b)(2)(B), Sept. 13, 1982, 
96 Stat. 1052.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1042 


31:483b. 


June 19, 1956. oh. 409, 70 
Stat. 297. 





The words "armed forces" are substituted for "Army, 
Navy, Air Force, Marine Corps, or Coast Guard" be- 
cause of 10:101(4). The words "honorably or" are added 
for consistency with 10:1040. 



§ 1043. Service credit: service in the National 
Oceanic and Atmospheric Administration or 
the Public Health Service 

Active commissioned service in the National 
Oceanic and Atmospheric Administration or the 
Public Health Service shall be credited as active 
commissioned service in the armed forces for 
purposes of determining the retirement eligi- 
bility and computing the retired pay of a mem- 
ber of the armed forces. 



(Added Pub. L. 98-94, title X, § 1007(b)(1), Sept. 24, 
1983, 97 Stat. 662.) 

§ 1044. Legal assistance 

(a) Subject to the availability of legal staff re- 
sources, the Secretary concerned may provide 
legal assistance in connection with their per- 
sonal civil legal affairs to the following persons: 

(1) Members of the armed forces who are on 
active duty. 

(2) Members and former members entitled to 
retired or retainer pay or equivalent pay. 

(3) Officers of the commissioned corps of the 
Public Health Service who are on active duty 
or entitled to retired or equivalent pay. 

(4) Members of reserve components not cov- 
ered by paragraph (1) or (2) following release 
from active duty under a call or order to ac- 
tive duty for more than 30 days issued under a 
mobilization authority (as determined by the 
Secretary), for a period of time (prescribed by 
the Secretary) that begins on the date of the 
release and is not less than twice the length of 
the period served on active duty under that 
call or order to active duty. 

(5) Dependents of members and former mem- 
bers described in paragraphs (1), (2), (3), and 
(4). 

(6) Survivors of a deceased member or 
former member described in paragraphs (1), 
(2), (3), and (4) who were dependents of the 
member or former member at the time of the 
death of the member or former member, ex- 
cept that the eligibility of such survivors shall 
be determined pursuant to regulations pre- 
scribed by the Secretary concerned. 

(7) Civilian employees of the Federal Gov- 
ernment serving in locations where legal as- 
sistance from non-military legal assistance 
providers is not reasonably available, except 
that the eligibility of civilian employees shall 
be determined pursuant to regulations pre- 
scribed by the Secretary concerned. 

(b) Under such regulations as may be pre- 
scribed by the Secretary concerned, the Judge 
Advocate General (as defined in section 801(1) of 
this title) under the jurisdiction of the Sec- 
retary is responsible for the establishment and 
supervision of legal assistance programs under 
this section. 

(c) This section does not authorize legal coun- 
sel to be provided to represent a member or 
former member of the uniformed services de- 
scribed in subsection (a), or the dependent of 
such a member or former member, in a legal 
proceeding if the member or former member can 
afford legal fees for such representation without 
undue hardship. 

(d) (1) Notwithstanding any law regarding the 
licensure of attorneys, a judge advocate or civil- 
ian attorney who is authorized to provide mili- 
tary legal assistance is authorized to provide 
that assistance in any jurisdiction, subject to 
such regulations as may be prescribed by the 
Secretary concerned. 

(2) Military legal assistance may be provided 
only by a judge advocate or a civilian attorney 
who is a member of the bar of a Federal court or 
of the highest court of a State. 

(3) In this subsection, the term "military legal 
assistance" includes — 
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(A) legal assistance provided under this sec- 
tion; and 

(B) legal assistance contemplated by sec- 
tions 1044a, 1044b, 1044c, and 1044d of this title. 

(e) The Secretary concerned shall define "de- 
pendent" for the purposes of this section. 

(Added Pub. L. 98-525, title VI, § 651(a), Oct. 19, 
1984, 98 Stat. 2549; amended Pub. L. 104-201, div. 
A, title V, §583, Sept. 23, 1996, 110 Stat. 2538; Pub. 
L. 106-398, §1 [[div. A], title V, § 524(a), (b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-108; Pub. L. 109-163, 
div. A, title V, §555, Jan. 6, 2006, 119 Stat. 3265; 
Pub. L. 110-181, div. A, title V, §541, Jan. 28, 2008, 
122 Stat. 114; Pub. L. 111-84, div. A, title V, §513, 
Oct. 28, 2009, 123 Stat. 2282.) 

Amendments 

2009— Subsec. (a)(4). Pub. L. 111-84 substituted "the 
Secretary), for a period of time (prescribed by the Sec- 
retary)" for "the Secretary of Defense), for a period of 
time, prescribed by the Secretary of Defense,". 

2008— Subsec. (a)(6), (7). Pub. L. 110-181 added pars. (6) 
and (7). 

2006— Subsecs. (d), (e). Pub. L. 109-163 added subsec. 
(d) and redesignated former subsec. (d) as (e). 

2000— Subsec. (a)(4). Pub. L. 106-398, §1 [[div. A], title 
V, § 524(a)(2)], added par. (4). Former par. (4) redesig- 
nated (5). 

Subsec. (a)(5). Pub. L. 106-398, §1 [[div. A], title V, 
§ 524(b)], substituted "(3), and (4)" for "and (3)". 

Pub. L. 106-398, §1 [[div. A], title V, §524(a)(l)], redes- 
ignated par. (4) as (5). 

1996— Subsec. (a). Pub. L. 104-201, § 583(d)(1), sub- 
stituted "to the following persons:" for "to — " in intro- 
ductory provisions. 

Subsec. (a)(1). Pub. L. 104-201, § 583(c), (d)(2), (3), sub- 
stituted "Members" for "members", struck out "under 
his jurisdiction" after "armed forces", and substituted 
a period for the semicolon at end. 

Subsec. (a)(2). Pub. L. 104-201, § 583(c), (d)(2), (4), sub- 
stituted "Members and" for "members and", struck 
out "under his jurisdiction" after "former members", 
and substituted a period for "; and" at end. 

Subsec. (a)(3), (4). Pub. L. 104-201, § 583(a), added pars. 
(3) and (4) and struck out former par. (3) which read as 
follows: "dependents of members and former members 
described in clauses (1) and (2)." 

Subsec. (c). Pub. L. 104-201, § 583(b), substituted "uni- 
formed services described in subsection (a)" for "armed 
forces" and inserted "such" after "dependent of". 

Regulations 

Pub. Li. 106-398, §1 [[div. A], title V, § 524(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-108, provided that: "Regula- 
tions to implement the amendments made by this sec- 
tion [amending this section] shall be prescribed not 
later than 180 days after the date of the enactment of 
this Act [Oct. 30, 2000]." 

§ 1044a. Authority to act as notary 

(a) The persons named in subsection (b) have 
the general powers of a notary public and of a 
consul of the United States in the performance 
of all notarial acts to be executed by any of the 
following: 

(1) Members of any of the armed forces. 

(2) Other persons eligible for legal assistance 
under the provisions of section 1044 of this 
title or regulations of the Department of De- 
fense. 

(3) Persons serving with, employed by, or ac- 
companying the armed forces outside the 
United States and outside the Commonwealth 
of Puerto Rico, Guam, and the Virgin Islands. 



(4) Other persons subject to the Uniform 
Code of Military Justice (chapter 47 of this 
title) outside the United States. 

(b) Persons with the powers described in sub- 
section (a) are the following: 

(1) All judge advocates, including reserve 
judge advocates when not in a duty status. 

(2) All civilian attorneys serving as legal as- 
sistance attorneys. 

(3) All adjutants, assistant adjutants, and 
personnel adjutants, including reserve mem- 
bers when not in a duty status. 

(4) All other members of the armed forces, 
including reserve members when not in a duty 
status, who are designated by regulations of 
the armed forces or by statute to have those 
powers. 

(5) For the performance of notarial acts at 
locations outside the United States, all em- 
ployees of a military department or the Coast 
Guard who are designated by regulations of 
the Secretary concerned or by statute to have 
those powers for exercise outside the United 
States. 

(c) No fee may be paid to or received by any 
person for the performance of a notarial act au- 
thorized in this section. 

(d) The signature of any such person acting as 
notary, together with the title of that person's 
offices, is prima facie evidence that the signa- 
ture is genuine, that the person holds the des- 
ignated title, and that the person is authorized 
to perform a notarial act. 

(Added Pub. L. 101-510, div. A, title V, §551(a)(l), 
Nov. 5, 1990, 104 Stat. 1566; amended Pub. L. 
104-201, div. A, title V, §573, Sept. 23, 1996, 110 
Stat. 2534; Pub. L. 107-107, div. A, title XI, §1103, 
Dec. 28, 2001, 115 Stat. 1236.) 

Amendments 

2001— Subsec. (b)(2). Pub. L. 107-107, § 1103(a), sub- 
stituted "legal assistance attorneys" for "legal assist- 
ance officers". 

Subsec. (b)(5). Pub. L. 107-107, § 1103(b), added par. (5). 

1996— Subsec. (b)(1). Pub. L. 104-201, §573(1), sub- 
stituted ", including reserve judge advocates when not 
in a duty status" for "on active duty or performing in- 
active-duty training". 

Subsec. (b)(3). Pub. L. 104-201, §573(2), substituted 
"adjutants, including reserve members when not in a 
duty status" for "adjutants on active duty or perform- 
ing inactive-duty training". 

Subsec. (b)(4). Pub. L. 104-201, §573(3), substituted 
"members of the armed forces, including reserve mem- 
bers when not in a duty status," for "persons on active 
duty or performing inactive-duty training". 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1044b. Military powers of attorney: requirement 
for recognition by States 

(a) Instruments To Be Given Legal Effect 
Without Regard to State Law.— A military 
power of attorney — 
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(1) is exempt from any requirement of form, 
substance, formality, or recording that is pro- 
vided for powers of attorney under the laws of 
a State; and 

(2) shall be given the same legal effect as a 
power of attorney prepared and executed in ac- 
cordance with the laws of the State concerned. 

(b) Military Power of Attorney. — For pur- 
poses of this section, a military power of attor- 
ney is any general or special power of attorney 
that is notarized in accordance with section 
1044a of this title or other applicable State or 
Federal law. 

(c) Statement To Be Included. — (1) Under 
regulations prescribed by the Secretary con- 
cerned, each military power of attorney shall 
contain a statement that sets forth the provi- 
sions of subsection (a). 

(2) Paragraph (1) shall not be construed to 
make inapplicable the provisions of subsection 
(a) to a military power of attorney that does not 
include a statement described in that paragraph. 

(d) State Defined. — In this section, the term 
"State" includes the District of Columbia, the 
Commonwealth of Puerto Rico, and a possession 
of the United States. 

(Added Pub. L. 103-160, div. A, title V, § 574(a), 
Nov. 30, 1993, 107 Stat. 1674.) 

§ 1044c. Advance medical directives of members 
and dependents: requirement for recognition 
by States 

(a) Instruments To Be Given Legal Effect 
Without Regard to State Law.— An advance 
medical directive executed by a person eligible 
for legal assistance — 

(1) is exempt from any requirement of form, 
substance, formality, or recording that is pro- 
vided for advance medical directives under the 
laws of a State; and 

(2) shall be given the same legal effect as an 
advance medical directive prepared and exe- 
cuted in accordance with the laws of the State 
concerned. 

(b) Advance Medical Directives. — For pur- 
poses of this section, an advance medical direc- 
tive is any written declaration that — 

(1) sets forth directions regarding the provi- 
sion, withdrawal, or withholding of life-pro- 
longing procedures, including hydration and 
sustenance, for the declarant whenever the de- 
clarant has a terminal physical condition or is 
in a persistent vegetative state; or 

(2) authorizes another person to make health 
care decisions for the declarant, under circum- 
stances stated in the declaration, whenever 
the declarant is incapable of making informed 
health care decisions. 

(c) Statement To Be Included.— (1) Under 
regulations prescribed by the Secretary con- 
cerned, an advance medical directive prepared 
by an attorney authorized to provide legal as- 
sistance shall contain a statement that sets 
forth the provisions of subsection (a). 

(2) Paragraph (1) shall not be construed to 
make inapplicable the provisions of subsection 
(a) to an advance medical directive that does 
not include a statement described in that para- 
graph. 



(d) States Not Recognizing Advance Medical 
Directives. — Subsection (a) does not make an 
advance medical directive enforceable in a State 
that does not otherwise recognize and enforce 
advance medical directives under the laws of the 
State. 

(e) Definitions. — In this section: 

(1) The term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, 
and a possession of the United States. 

(2) The term "person eligible for legal assist- 
ance" means a person who is eligible for legal 
assistance under section 1044 of this title. 

(3) The term "legal assistance" means legal 
services authorized under section 1044 of this 
title. 

(Added Pub. L. 104-106, div. A, title VII, 
§ 749(a)(1), Feb. 10, 1996, 110 Stat. 388.) 

Effective Date of 1996 Amendment 

Section 749(b) of Pub. L. 104-106 provided that: "Sec- 
tion 1044c of title 10, United States Code, shall take ef- 
fect on the date of the enactment of this Act [Feb. 10, 
1996] and shall apply to advance medical directives re- 
ferred to in that section that are executed before, on, 
or after that date." 

§ 1044d. Military testamentary instruments: re- 
quirement for recognition by States 

(a) Testamentary Instruments To Be Given 
Legal Effect. — A military testamentary in- 
strument — 

(1) is exempt from any requirement of form, 
formality, or recording before probate that is 
provided for testamentary instruments under 
the laws of a State; and 

(2) has the same legal effect as a testa- 
mentary instrument prepared and executed in 
accordance with the laws of the State in which 
it is presented for probate. 

(b) Military Testamentary Instruments. — 
For purposes of this section, a military testa- 
mentary instrument is an instrument that is 
prepared with testamentary intent in accord- 
ance with regulations prescribed under this sec- 
tion and that — 

(1) is executed in accordance with subsection 

(c) by (or on behalf of) a person, as a testator, 
who is eligible for military legal assistance; 

(2) makes a disposition of property of the 
testator; and 

(3) takes effect upon the death of the tes- 
tator. 

(c) Requirements for Execution of Military 
Testamentary Instruments.— An instrument is 
valid as a military testamentary instrument 
only if— 

(1) the instrument is executed by the tes- 
tator (or, if the testator is unable to execute 
the instrument personally, the instrument is 
executed in the presence of, by the direction 
of, and on behalf of the testator); 

(2) the instrument is executed in the pres- 
ence of a military legal assistance counsel act- 
ing as presiding attorney; 

(3) the instrument is executed in the pres- 
ence of at least two disinterested witnesses (in 
addition to the presiding attorney), each of 
whom attests to witnessing the testator's exe- 
cution of the instrument by signing it; and 
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(4) the instrument is executed in accordance 
with such additional requirements as may be 
provided in regulations prescribed under this 
section. 

(d) Self-Proving Military Testamentary In- 
struments. — (1) If the document setting forth a 
military testamentary instrument meets the re- 
quirements of paragraph (2), then the signature 
of a person on the document as the testator, an 
attesting witness, a notary, or the presiding at- 
torney, together with a written representation 
of the person's status as such and the person's 
military grade (if any) or other title, is prima 
facie evidence of the following: 

(A) That the signature is genuine. 

(B) That the signatory had the represented 
status and title at the time of the execution of 
the will. 

(C) That the signature was executed in com- 
pliance with the procedures required under the 
regulations prescribed under subsection (f). 

(2) A document setting forth a military testa- 
mentary instrument meets the requirements of 
this paragraph if it includes (or has attached to 
it), in a form and content required under the 
regulations prescribed under subsection (f), each 
of the following: 

(A) A certificate, executed by the testator, 
that includes the testator's acknowledgment 
of the testamentary instrument. 

(B) An affidavit, executed by each witness 
signing the testamentary instrument, that at- 
tests to the circumstances under which the 
testamentary instrument was executed. 

(C) A notarization, including a certificate of 
any administration of an oath required under 
the regulations, that is signed by the notary 
or other official administering the oath. 

(e) Statement To Be Included.— (1) Under 
regulations prescribed under this section, each 
military testamentary instrument shall contain 
a statement that sets forth the provisions of 
subsection (a). 

(2) Paragraph (1) shall not be construed to 
make inapplicable the provisions of subsection 
(a) to a testamentary instrument that does not 
include a statement described in that paragraph. 

(f) Regulations.— Regulations for the pur- 
poses of this section shall be prescribed jointly 
by the Secretary of Defense and by the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Department of the Navy. 

(g) Definitions. — In this section: 

(1) The term "person eligible for military 
legal assistance" means a person who is eligi- 
ble for legal assistance under section 1044 of 
this title. 

(2) The term "military legal assistance 
counsel" means — 

(A) a judge advocate (as defined in section 
801(13) of this title); or 

(B) a civilian attorney serving as a legal 
assistance officer under the provisions of 
section 1044 of this title. 

(3) The term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern Mariana 
Islands, and each possession of the United 
States. 



(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 551(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-123; 
amended Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (f). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 1045. Voluntary withholding of State income 
tax from retired or retainer pay 

(a) The Secretary concerned shall enter into 
an agreement under this section with any State 
within 120 days of a request for agreement from 
the proper State official. The agreement shall 
provide that the Secretary concerned shall with- 
hold State income tax from the monthly retired 
or retainer pay of any member or former mem- 
ber entitled to such pay who voluntarily re- 
quests such withholding in writing. The 
amounts withheld during any calendar month 
shall be retained by the Secretary concerned 
and disbursed to the States during the following 
calendar month. 

(b) A member or former member may request 
that the State designated for withholding be 
changed and that the withholdings be remitted 
in accordance with such change. A member or 
former member also may revoke any request of 
such member or former member for withholding. 
Any request for a change in the State designated 
and any revocation is effective on the first day 
of the month after the month in which the re- 
quest or revocation is processed by the Sec- 
retary concerned, but in no event later than on 
the first day of the second month beginning 
after the day on which the request or revocation 
is received by the Secretary concerned. 

(c) A member or former member may have in 
effect at any time only one request for withhold- 
ing under this section and may not have more 
than two such requests in effect during any one 
calendar year. 

(d) (1) This section does not give the consent of 
the United States to the application of a statute 
that imposes more burdensome requirements on 
the United States than on employers generally 
or that subjects the United States or any mem- 
ber or former member entitled to retired or re- 
tainer pay to a penalty or liability because of 
this section. 

(2) The Secretary concerned may not accept 
pay from a State for services performed in with- 
holding State income taxes from retired or re- 
tainer pay. 

(3) Any amount erroneously withheld from re- 
tired or retainer pay and paid to a State by the 
Secretary concerned shall be repaid by the State 
in accordance with regulations prescribed by the 
Secretary concerned. 

(e) In this section: 

(1) The term "State" means any State, the 
District of Columbia, the Commonwealth of 
Puerto Rico, and any territory or possession of 
the United States. 
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(2) The term "Secretary concerned" includes 
the Secretary of Health and Human Services 
with respect to the commissioned corps of the 
Public Health Service and the Secretary of 
Commerce with respect to the commissioned 
corps of the National Oceanic and Atmos- 
pheric Administration. 

(Added Pub. L. 98-525, title VI, § 654(a), Oct. 19, 
1984, 98 Stat. 2551; amended Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
109-163, div. A, title VI, §661, Jan. 6, 2006, 119 
Stat. 3314.) 

Amendments 

2006— Subsec. (a). Pub. L. 109-163, in third sentence, 
substituted "any calendar month" for "any calendar 
quarter" and "during the following calendar month" 
for "during the month following that calendar quar- 
ter". 

1987— Subsec. (e)(1), (2). Pub. L. 100-26 inserted "The 
term" after each par. designation. 

§ 1046. Overseas temporary foster care program 

(a) Program Authorized.— The Secretary con- 
cerned may establish a program to provide tem- 
porary foster care services outside the United 
States for children accompanying- members of 
the armed forces on duty at stations outside the 
United States. The foster care services provided 
under such a program shall be similar to those 
services provided by State and local govern- 
ments in the United States. 

(b) Expenses. — Under regulations prescribed 
by the Secretary concerned, the expenses relat- 
ed to providing foster care services under sub- 
section (a) may be paid from appropriated funds 
available to the Secretary. 

(Added Pub. L. 102-484, div. A, title VI, § 651(a), 
Oct. 23, 1992, 106 Stat. 2425.) 

Prior Provisions 

A prior section 1046, added Pub. L. 98-525, title VII, 
§ 708(a)(1), Oct. 19, 1984, 98 Stat. 2572, related to pre- 
separation counseling, prior to repeal by Pub. L. 
101-510, div. A, title V, § 502(b)(1), Nov. 5, 1990, 104 Stat. 
1557. 

§ 1047. Allowance for civilian clothing 

(a) Members Traveling In Connection With 
Medical Evacuation. — The Secretary of the 
military department concerned may furnish ci- 
vilian clothing and luggage to a member at a 
cost not to exceed $250, or reimburse a member 
for the purchase of civilian clothing and luggage 
in an amount not to exceed $250, in the case of 
a member who — 

(1) is medically evacuated for treatment in a 
medical facility by reason of an illness or in- 
jury incurred or aggravated while on active 
duty; or 

(2) after being medically evacuated as de- 
scribed in paragraph (1), is in an authorized 
travel status from a medical facility to an- 
other location approved by the Secretary. 

(b) Certain Enlisted Members.— The Sec- 
retary of the military department concerned 
may furnish civilian clothing, at a cost of not 
more than $40, to an enlisted member who is — 

(1) discharged for misconduct or unsuit- 
ability or under conditions other than honor- 
able; 



(2) sentenced by a civil court to confinement 
in a prison; 

(3) interned or discharged as an alien enemy; 
or 

(4) discharged before completion of recruit 
training under honorable conditions for de- 
pendency, hardship, minority, or disability or 
for the convenience of the Government. 

(Added Pub. L. 98-525, title XIV, § 1401(d)(1), Oct. 
19, 1984, 98 Stat. 2615; amended Pub. L. 108-375, 
div. A, title V, § 584(a), Oct. 28, 2004, 118 Stat. 
1929; Pub. L. 110-181, div. A, title VI, §634, Jan. 
28, 2008, 122 Stat. 155.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8024], 98 Stat. 1904, 1928. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §727, 97 Stat. 
1443. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§730], 96 Stat. 1833, 1855. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §730, 95 Stat. 
1584. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §731, 94 Stat. 
3086. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §731, 93 Stat. 
1157. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §831, 92 Stat. 
1249. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §830, 91 Stat. 
905. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §730, 90 Stat. 
1296. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §730, 90 Stat. 173. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §831, 88 Stat. 
1230. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §732, 87 Stat. 
1044. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §732, 86 Stat. 
1201. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §733, 85 Stat. 
733 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §833, 84 Stat. 
2036. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §633, 83 Stat. 485. 
Oct. 17, 1968, Pub. L. 90-580, title V, §532, 82 Stat. 1135. 
Sept. 29, 1967, Pub. L. 90-96, title VI, §632, 81 Stat. 247. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §633, 80 Stat. 996. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §633, 79 Stat. 
879. 

Aug. 19, 1964, Pub. L. 88-446, title V, §533, 78 Stat. 480. 
Oct. 17, 1963, Pub. L. 88-149, title V, §533, 77 Stat. 269. 
Aug. 9, 1962, Pub. L. 87-577, title V, §534, 76 Stat. 333. 
Aug. 17, 1961, Pub. L. 87-144, title VI, §634, 75 Stat. 381. 
July 7, 1960, Pub. L. 86-601, title II, §201, 74 Stat. 
340-342. 

Aug. 18, 1959, Pub. L. 86-166, title II, §201, 73 Stat. 
368-370. 

Aug. 22, 1958, Pub. L. 85-724, title III, §301, title IV, 
§401, title V, §501, 72 Stat. 714, 717, 721. 

Aug. 2, 1957, Pub. L. 85-117, title III, §301, title IV. 
§401, title V, §501, 71 Stat. 314, 316, 321. 

July 2, 1956, ch. 488, title III, §301, title IV, §401, title 
V, §501, 70 Stat. 457, 459, 464. 

July 13, 1955, ch. 358, title III, §301, title IV, §401, title 

V, §501, 69 Stat. 304, 306, 312. 

June 30, 1954, ch. 432, title IV, §401, title V, §501, title 

VI, §601, 68 Stat. 339, 342, 347. 

Aug. 1, 1953, ch. 305, title III, §301, title IV, §401, title 
V, §501, 67 Stat. 339, 342, 348. 

July 10, 1952, ch. 630, title III, §301, title IV, §401, title 
V, §501, 66 Stat. 520, 524, 529. 

Oct. 18, 1951, ch. 512, title III, §301, title IV, §401, title 
V, §501, 65 Stat. 429, 437, 443. 

Sept. 6, 1950, ch. 896, Ch. X, title III, §301, title IV, 
§401, title V, §501, 64 Stat. 735, 743, 749. 
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Oct. 29, 1949, oh. 787, title III, §301, title IV, §401, title 
V, §501, 63 Stat. 993, 1006, 1014. 
June 24, 1948, oh. 632, 62 Stat. 655. 
July 30, 1947, ch. 357, title I, §1, 61 Stat. 557. 
July 16, 1946, ch. 583, §1, 60 Stat. 548. 
July 3, 1945, ch. 265, §1, 59 Stat. 391. 
June 28, 1944, ch. 303, §1, 58 Stat. 580. 
July 1, 1943, ch. 185, §1, 57 Stat. 354. 
July 2, 1942, ch. 477, §1, 56 Stat. 617. 
June 30, 1941, ch. 262, §1, 55 Stat. 373. 
June 13, 1940, ch. 343, §1, 54 Stat. 359. 
Apr. 26, 1939, ch. 88, §1, 53 Stat. 600. 
June 11, 1938, ch. 37, §1, 52 Stat. 650. 
July 1, 1937, ch. 423, §1, 50 Stat. 450. 
May 15, 1936, ch. 404, §1, title I, 49 Stat. 1286. 
Apr. 9, 1935, ch. 54, §1, title I, 49 Stat. 129. 
Apr. 26, 1934, ch. 165, title I, 48 Stat. 622. 
Mar. 4, 1933, ch. 281, title I, 47 Stat. 1577. 
July 14, 1932, ch. 482, title I, 47 Stat. 671. 
Feb. 23, 1931, ch. 279, title I, 46 Stat. 1284. 
May 28, 1930, ch. 348, title I, 46 Stat. 438. 
Feb. 28, 1929, ch. 366, title I, 45 Stat. 1356. 
Mar. 23, 1928, ch. 232, title I, 45 Stat. 332. 
Feb. 23, 1927, ch. 167, title I, 44 Stat. 1113. 
Apr. 15, 1926, ch. 146, title I, 44 Stat. 262. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 inserted "and lug- 
gage" after "civilian clothing" in two places in intro- 
ductory provisions. 

2004 — Pub. L. 108-375 added subsec. (a), designated ex- 
isting provisions as subsec. (b), and inserted subsec. (b) 
heading. 

Effective Date of 2004 Amendment; Retroactive 
Application 

Pub. L. 108-375, div. A, title V, § 584(b), (c), Oct. 28, 
2004, 118 Stat. 1930, provided that: 

"(b) Effective Date. — Subsection (a) of section 1047 
of title 10, United States Code, as added by subsection 
(a), shall take effect as of October 1, 2004, and (subject 
to subsection (c)) shall apply with respect to clothing 
furnished, and reimbursement for clothing purchased, 
on or after that date. 

"(c) Retroactive Application. — With respect to the 
period beginning on October 1, 2004, and ending on the 
date of the enactment of this Act [Oct. 28, 2004], the 
Secretary of Defense shall provide for subsection (a) of 
section 1047 of title 10, United States Code, as added by 
subsection (a), to be applied as a continuation of the 
authority provided in section 1319 of the Emergency 
Wartime Supplemental Appropriations Act, 2003 (Pub- 
lic Law 108-11; 117 Stat. 571), as continued in effect dur- 
ing fiscal year 2004 by section 1103 of the Emergency 
Supplemental Appropriations Act for Defense and for 
the Reconstruction of Iraq and Afghanistan, 2004 (Pub- 
lic Law 108-106; 117 Stat. 1214)." 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 1048. Gratuity payment to persons discharged 
for fraudulent enlistment 

The Secretary concerned may pay a gratuity 
of not to exceed $25 to a person discharged for 
fraudulent enlistment. 

(Added Pub. L. 98-525, title XIV, § 1401(d)(1), Oct. 
19, 1984, 98 Stat. 2616.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, §101(h) [title VIII, 
§8006], 98 Stat. 1904, 1923. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §709, 97 Stat. 
1439. 



Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§709], 96 Stat. 1833, 1851. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §709, 95 Stat. 
1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §709, 94 Stat. 
3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §709, 93 Stat. 
1153. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §809, 92 Stat. 
1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §808, 91 Stat. 
900. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §708, 90 Stat. 
1292. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §708, 90 Stat. 169. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §808, 88 Stat. 
1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §708, 87 Stat. 
1039. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §708, 86 Stat. 
1197. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §708, 85 Stat. 
728. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §808, 84 Stat. 
2031. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §608, 83 Stat. 480. 
Oct. 17, 1968, Pub. L. 90-580, title V, §507, 82 Stat. 1130. 
Sept. 29, 1967, Pub. L. 90-96, title VI, § 607, 81 Stat. 242. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §607, 80 Stat. 991. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §607, 79 Stat. 
874. 

Aug. 19, 1964, Pub. L. 88-446, title V, §507, 78 Stat. 475. 

Oct. 17, 1963, Pub. L. 88-149, title V, §507, 77 Stat. 264. 

Aug. 9, 1962, Pub. L. 87-577, title V, §507, 76 Stat. 328. 

Aug. 17, 1961, Pub. L. 87-144, title VI, §607, 75 Stat. 376. 

July 7, 1960, Pub. L. 86-601, title V, §507, 74 Stat. 350. 

Aug. 18, 1959, Pub. L. 86-166, title V, §607, 73 Stat. 379. 

Aug. 22, 1958, Pub. L. 85-724, title III, §301, title V, 
§501, 72 Stat. 713, 722. 

Aug. 2, 1957, Pub. L. 85-117, title III, §301, title V, §501, 
71 Stat. 313, 321. 

July 2, 1956, ch. 488, title III, §301, title V, §501, 70 
Stat. 456, 465. 

July 13, 1955, ch. 358, title III, §301, title V, §501, 69 
Stat. 303, 313. 

June 30, 1954, ch. 432, title IV, §401, title VI, §601, 68 
Stat. 339, 348. 

Aug. 1, 1953, ch. 305, title III, §301, title V, §501, 67 
Stat. 338, 348. 

July 10, 1952, ch. 630, title III, §301, title V, §501, 66 
Stat. 519, 530. 

Oct. 18, 1951, ch. 512, title III, §301, title V, §501, 65 
Stat. 426, 443. 

Sept. 6, 1950, ch. 896, Ch. X. title III, §301, title V, 
§501, 64 Stat. 732, 750. 

Oct. 29, 1949, ch. 787, title III, §301, title V, §501, 63 
Stat. 991, 1015. 

June 24, 1948, ch. 632, 62 Stat. 653. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 555. 

July 16, 1946, ch. 583, §1, 60 Stat. 546. 

July 3, 1945, ch. 265, §1, 59 Stat. 389. 

June 28, 1944, ch. 303, §1, 58 Stat. 578. 

July 1, 1943, ch. 185, §1, 57 Stat. 352. 

July 2, 1942, ch. 477, §1, 56 Stat. 615. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 1049. Subsistence: miscellaneous persons 

The following persons may be provided sub- 
sistence at the expense of the United States: 

(1) Enlisted members while sick in hospitals. 

(2) Applicants for enlistment and selective 
service registrants called for induction. 

(3) Prisoners. 

(4) Civilian employees, as authorized by law. 
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(5) Supernumeraries, when necessitated by 
emergent military circumstances. 

(Added Pub. L. 98-525, title XIV, § 1401(d)(1), Oct. 
19, 1984, 98 Stat. 2616.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8006], 98 Stat. 1904, 1923. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §709, 97 Stat. 
1439. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§709], 96 Stat. 1833, 1851. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §709, 95 Stat. 
1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §709, 94 Stat. 
3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §709, 93 Stat. 
1153. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §809, 92 Stat. 
1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §808, 91 Stat. 
900. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §708, 90 Stat. 
1292. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §708, 90 Stat. 169. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §808, 88 Stat. 
1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §708, 87 Stat. 
1039. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §708, 86 Stat. 
1197. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §708, 85 Stat. 
728. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §808, 84 Stat. 
2031. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §608, 83 Stat. 480. 
Oct. 17, 1968, Pub. L. 90-580, title V, §507, 82 Stat. 1130. 
Sept. 29, 1967, Pub. L. 90-96, title VI, §607, 81 Stat. 242. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §607, 80 Stat. 991. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §607, 79 Stat. 
874. 

Aug. 19, 1964, Pub. L. 88-446, title V, §507, 78 Stat. 475. 

Oct. 17, 1963, Pub. L. 88-149, title V, §507, 77 Stat. 264. 

Aug. 9, 1962, Pub. L. 87-577, title V, §507, 76 Stat. 328. 

Aug. 17, 1961, Pub. L. 87-144, title II, §201, title VI, 
§607. 75 Stat. 367, 376. 

July 7, 1960, Pub. L. 86-601, title II, §201, title V, §507, 
74 Stat. 340, 350. 

Aug. 18, 1959, Pub. L. 86-166, title II, §201, title V, §607, 
73 Stat 368 379 

Aug. 22, 1958, Pub. L. 85-724, title III, §301, title V, 
§501, 72 Stat. 713, 714, 721, 722. 

Aug. 2, 1957, Pub. L. 85-117, title III, §301, title V, §501, 
71 Stat. 313, 314, 321. 

July 2, 1956, ch. 488, title III, §301, title V, §501, 70 
Stat. 456, 457, 465. 

July 13, 1955, ch. 358, title III, §301, title V, §501, 69 
Stat. 303, 312. 

June 30, 1954, ch. 432, title IV, §401, title VI, §601, 68 
Stat. 339, 348. 

Aug. 1, 1953, ch. 305, title III, §301, title V, §501, 67 
Stat. 338, 339, 348. 

July 10, 1952, ch. 630, title III, §301, title V, §501, 66 
Stat. 519, 520, 529. 

Oct. 18, 1951, ch. 512, title III, §301, title V, §501, 65 
Stat 428 443 

Sept. 6, 1950, ch. 896, Ch. X, title III, §301, title V, 
§501, 64 Stat. 734, 749, 750. 

Oct. 29, 1949, ch. 787, title III, §301, title V, §501, 63 
Stat. 991, 992, 1015. 

June 24, 1948, ch. 632, 62 Stat. 654. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 556. 

July 16, 1946, ch. 583, §1, 60 Stat. 546, 547. 

July 3, 1945, ch. 265, §1, 59 Stat. 389, 390. 

June 28, 1944, ch. 303, §1, 58 Stat. 579. 

July 1, 1943, ch. 185, §1, 57 Stat. 353. 

July 2, 1942, ch. 477, §1, 56 Stat. 616. 



June 30, 1941, ch. 262, §1, 55 Stat. 372. 
June 13, 1940, ch. 343, §1, 54 Stat. 357. 
Apr. 26, 1939, ch. 88, §1, 53 Stat. 599. 
June 11, 1938, ch. 37, §1, 52 Stat. 648. 
July 1, 1937, ch. 423, §1, 50 Stat. 448. 
May 15, 1936, ch. 404, §1, title I, 49 Stat. 1285. 
Apr. 9, 1935, ch. 54, §1, title I, 49 Stat. 127. 
Apr. 26, 1934, ch. 165, title I, 48 Stat. 620. 
Mar. 4, 1933, ch. 281, title I, 47 Stat. 1576. 
July 14, 1932, ch. 482, title I, 47 Stat. 669. 
Feb. 23, 1931, ch. 279, title I, 46 Stat. 1282. 
May 28, 1930, ch. 348, title I, 46 Stat. 437. 
Feb. 28, 1929, ch. 366, title I, 45 Stat. 1354. 
Mar. 23, 1928, ch. 232, title I, 45 Stat. 331. 
Feb. 23, 1927, ch. 167, title I, 44 Stat. 1111. 
Apr. 15, 1926, ch. 146, title I, 44 Stat. 260. 
Feb. 12, 1925, ch. 225, title I, 43 Stat. 898. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 1050. Latin American cooperation: payment of 
personnel expenses 

The Secretary of Defense or the Secretary of a 
military department may pay the travel, sub- 
sistence, and special compensation of officers 
and students of Latin American countries and 
other expenses that the Secretary considers nec- 
essary for Latin American cooperation. 

(Added Pub. L. 98-525, title XIV, § 1401(d)(1), Oct. 
19, 1984, 98 Stat. 2616; amended Pub. L. 105-261, 
div. A, title IX, § 905(b), Oct. 17, 1998, 112 Stat. 
2093.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8006], Oct. 
12, 1984, 98 Stat. 1904, 1923. 

Pub. L. 98-212, title VII, §709, Dec. 8, 1983, 97 Stat. 
1439. 

Pub. L. 97-377, title I, § 101(c) [title VII, §709], Dec. 21, 
1982, 96 Stat. 1833, 1851. 

Pub. L. 97-114, title VII, §709, Dec. 29, 1981, 95 Stat. 
1579. 

Pub. L. 96-527, title VII, §709, Dec. 15, 1980, 94 Stat. 
3081. 

Pub. L. 96-154, title VII, §709, Dec. 21, 1979, 93 Stat. 
1153. 

Pub. L. 95-457, title VIII, §809, Oct. 13, 1978, 92 Stat. 
1244. 

Pub. L. 95-111, title VIII, §808, Sept. 21, 1977, 91 Stat. 
900. 

Pub. L. 94-419, title VII, §708, Sept. 22, 1976, 90 Stat. 
1292. 

Pub. L. 94-212, title VII, §708, Feb. 9, 1976, 90 Stat. 169. 
Pub. L. 93-437, title VIII, §808, Oct. 8, 1974, 88 Stat. 
1225. 

Pub. L. 93-238, title VII, §708, Jan. 2, 1974, 87 Stat. 
1039. 

Pub. L. 92-570, title VII, §708, Oct. 26, 1972, 86 Stat. 
1197. 

Pub. L. 92-204, title VII, §708, Dec. 18, 1971, 85 Stat. 
728. 

Pub. L. 91-668, title VIII, §808, Jan. 11, 1971, 84 Stat. 
2031. 

Pub. L. 91-171, title VI, §608, Dec. 29, 1969, 83 Stat. 480. 
Pub. L. 90-580, title V, §507, Oct. 17, 1968, 82 Stat. 1130. 
Pub. L. 90-96, title VI, §607, Sept. 29, 1967, 81 Stat. 242. 
Pub. L. 89-687, title VI, §607, Oct. 15, 1966, 80 Stat. 991. 
Pub. L. 89-213, title VI, §607, Sept. 29, 1965, 79 Stat. 
874. 

Pub. L. 88-446, title V, §507, Aug. 19, 1964, 78 Stat. 475. 
Pub. L. 88-149, title V, §507, Oct. 17, 1963, 77 Stat. 264. 
Pub. L. 87-577, title V, §507, Aug. 9, 1962, 76 Stat. 328. 
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Pub. L. 87-144, title II, §201, Aug. 17, 1961, 75 Stat. 367, 
369. 

Pub. L. 86-601, title II, §201, July 7, 1960, 74 Stat. 341, 
343. 

Pub. L. 86-166, title II, §201, Aug. 18, 1959, 73 Stat. 369, 
371. 

Pub. L. 85-724, title III, §301, title V, §501, Aug. 22, 
1958, 72 Stat. 714, 721. 

Pub. L. 85-117, title III, §301, title V, §501, Aug. 2, 1957, 
71 Stat 314 321 

July 2, 1956, ch. 488, title III, §301, title V, §501, 70 
Stat. 457, 465. 

July 13, 1955, ch. 358, title III, §301, title V, §501, 69 
Stat. 304, 312. 

June 30, 1954, ch. 432, title IV, §401, title VI, §601, 68 
Stat. 340, 347. 

Aug. 1, 1953, ch. 305, title III, §301, title V, §501, 67 
Stat. 339, 347. 

July 10, 1952, ch. 630, title III, §301, title V, §501, 66 
Stat. 521, 529. 

Oct. 18, 1951, ch. 512, title III, §301, title V, §501, 65 
Stat. 426, 442. 

Sept. 6, 1950, ch. 896, Ch. X, title III, §301, title V, 
§501, 64 Stat. 732, 749. 

Oct. 29, 1949, ch. 787, title III, §301, title V, §501, 63 
Stat. 989, 1014. 

June 24, 1948, ch. 632, 62 Stat. 650. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 568. 

July 16, 1946, ch. 583, §1, 60 Stat. 560. 

July 3, 1945, ch. 265, §1, 59 Stat. 401. 

June 28, 1944, ch. 303, §1, 58 Stat. 591. 

July 1, 1943, ch. 185, §1, 57 Stat. 365. 

July 2, 1942, ch. 477, §1, 56 Stat. 628. 

Amendments 

1998— Pub. L. 105-261 inserted "Secretary of Defense 
or the" before "Secretary of a military department". 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 1050a. African cooperation: payment of person- 
nel expenses 

The Secretary of Defense or the Secretary of a 
military department may pay the travel, sub- 
sistence, and special compensation of officers 
and students of African countries and other ex- 
penses that the Secretary considers necessary 
for African cooperation. 

(Added Pub. L. 111-383, div. A, title XII, § 1204(a), 
Jan. 7, 2011, 124 Stat. 4386.) 

§ 1051. Multilateral, bilateral, or regional co- 
operation programs: payment of personnel 
expenses 

(a) The Secretary of Defense may pay the 
travel, subsistence, and similar personal ex- 
penses of defense personnel of developing coun- 
tries in connection with the attendance of such 
personnel at a multilateral, bilateral, or re- 
gional conference, seminar, or similar meeting 
if the Secretary determines that the attendance 
of such personnel at such conference, seminar, 
or similar meeting is in the national security in- 
terests of the United States. 

(b) (1) Except as provided in paragraphs (2) and 
(3), expenses authorized to be paid under sub- 
section (a) may be paid on behalf of personnel 
from a developing country only in connection 
with travel to, from, and within the area of re- 
sponsibility of the unified combatant command 
(as such term is defined in section 161(c) of this 



title) in which the multilateral, bilateral, or re- 
gional conference, seminar, or similar meeting 
for which expenses are authorized is located or 
in connection with travel to Canada or Mexico. 

(2) In a case in which the headquarters of a 
unified combatant command is located within 
the United States, expenses authorized to be 
paid under subsection (a) may be paid in connec- 
tion with travel of personnel to the United 
States to attend a multilateral, bilateral, or re- 
gional conference, seminar, or similar meeting. 

(3) In the case of defense personnel of a devel- 
oping country that is not a member of the North 
Atlantic Treaty Organization and that is par- 
ticipating in the Partnership for Peace program 
of the North Atlantic Treaty Organization 
(NATO), expenses authorized to be paid under 
subsection (a) may be paid in connection with 
travel of personnel to the territory of any of the 
countries participating in the Partnership for 
Peace program or the territory of any NATO 
member country. 

(4) Expenses authorized to be paid under sub- 
section (a) may not, in the case of any individ- 
ual, exceed the amount that would be paid under 
chapter 7 of title 37 to a member of the armed 
forces of the United States (of a comparable 
grade) for authorized travel of a similar nature. 

(c) In addition to the expenses authorized to 
be paid under subsection (a), the Secretary of 
Defense may pay such other expenses in connec- 
tion with any such conference, seminar, or simi- 
lar meeting as the Secretary considers in the 
national security interests of the United States. 

(d) The authority to pay expenses under this 
section is in addition to the authority to pay 
certain expenses and compensation of officers 
and students of Latin American countries under 
section 1050 of this title. 

(e) Funds available to carry out this section 
shall be available, to the extent provided in ap- 
propriations Acts, for programs and activities 
under this section that begin in a fiscal year and 
end in the following fiscal year. 

(Added Pub. L. 99-661, div. A, title XIII, § 1322(a), 
Nov. 14, 1986, 100 Stat. 3989; amended Pub. L. 

101- 189, div. A, title IX, §936, Nov. 29, 1989, 103 
Stat. 1538; Pub. L. 101-510, div. A, title XIII, 
§1301(5), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 

102- 484, div. A, title XIII, §1362, Oct. 23, 1992, 106 
Stat. 2560; Pub. L. 107-314, div. A, title XII, 
§ 1202(a), Dec. 2, 2002, 116 Stat. 2663; Pub. L. 
109-163, div. A, title XII, §1203, Jan. 6, 2006, 119 
Stat. 3456; Pub. L. 110-417, [div. A], title XII, 
§ 1231(a), (b)(1), (c)(1), Oct. 14, 2008, 122 Stat. 4636, 
4637.) 

Codification 

Another section 1051 was renumbered section 1032 of 
this title. 

Amendments 

2008 — Pub. L. 110-417, in section catchline substituted 
"Multilateral, bilateral, or regional" for "Bilateral or 
regional", in subsec. (a) substituted "a multilateral, bi- 
lateral," for "a bilateral", in subsec. (b)(1) substituted 
"to, from, and" for "to and" and "multilateral, bilat- 
eral," for "bilateral", in subsec. (b)(2) substituted 
"multilateral, bilateral," for "bilateral", and added 
subsec. (e). 

2006— Subsec. (b)(1). Pub. L. 109-163 inserted "to and" 
after "in connection with travel" and substituted "in 



§ 1051a 



TITLE 10— ARMED FORCES 



Page 552 



which the bilateral or regional conference, seminar, or 
similar meeting for which expenses are authorized is 
located" for "in which the developing country is lo- 
cated". 

2002— Subsec. (b)(1). Pub. L. 107-314, § 1202(a)(1), sub- 
stituted "paragraphs (2) and (3)" for "paragraph (2)". 

Subsec. (b)(3), (4). Pub. L. 107-314, § 1202(a)(2), (3), 
added par. (3) and redesignated former par. (3) as (4). 

1992— Subsec. (e). Pub. L. 102-484 struck out subsec. 

(e) which read as follows: "The authority of the Sec- 
retary of Defense under this section shall expire on 
September 30, 1992." 

1990— Subsecs. (e) to (g). Pub. L. 101-510 redesignated 
subsec. (g) as (e) and struck out former subsecs. (e) and 

(f) which read as follows: 

"(e) Not later than March 1 each year, the Secretary 
of Defense shall submit to Congress a report contain- 
ing— 

"(1) a list of the developing countries for which ex- 
penses have been paid under this section during the 
preceding fiscal year; and 

"(2) the amount paid by the United States in the 
case of each such country. 

"(f) During each of fiscal years 1987, 1988, and 1989, 
not more than $800,000 may be obligated or expended 
under this section." 

1989— Subsec. (b)(1). Pub. L. 101-189, § 936(a), inserted 
before period at end "or in connection with travel to 
Canada or Mexico". 

Subsec. (g). Pub. L. 101-189, § 936(b), substituted "1992" 
for "1989". 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title XII, § 1231(b)(2), Oct. 14, 
2008, 122 Stat. 4637, provided that: "The amendment 
made by paragraph (1) [amending this section] shall 
take effect on October 1, 2008, and shall apply with re- 
spect to programs and activities under section 1051 of 
title 10, United States Code, as so amended, that begin 
on or after that date." 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title XII, § 1202(b), Dec. 2, 2002, 
116 Stat. 2663, provided that: "The amendments made 
by subsection (a) [amending this section] shall apply 
only with respect to travel performed on or after the 
date of the enactment of this Act [Dec. 2, 2002]." 

Air Force Scholarships for Partnership for Peace 
Nations To Participate in the Euro-NATO Joint 
Jet Pilot Training Program 

Pub. L. 111-383, div. A, title XII, §1206, Jan. 7, 2011, 124 
Stat. 4387, provided that: 

"(a) Establishment of Scholarship Program. — The 
Secretary of the Air Force may establish and maintain 
a demonstration scholarship program to allow person- 
nel of the air forces of countries that are signatories of 
the Partnership for Peace Framework Document to re- 
ceive undergraduate pilot training and necessary relat- 
ed training through the Euro-NATO Joint Jet Pilot 
Training (ENJJPT) program. The Secretary of the Air 
Force shall establish the program pursuant to regula- 
tions prescribed by the Secretary of Defense in con- 
sultation with the Secretary of State. 

"(b) Transportation, Supplies, and Allowance. — 
Under such conditions as the Secretary of the Air 
Force may prescribe, the Secretary may provide to a 
person receiving a scholarship under the scholarship 
program — 

"(1) transportation incident to the training re- 
ceived under the ENJJPT program; 

"(2) supplies and equipment to be used during the 
training; 

"(3) flight clothing and other special clothing re- 
quired for the training; 

"(4) billeting, food, and health services; and 
"(5) a living allowance at a rate to be prescribed by 
the Secretary, taking into account the amount of liv- 
ing allowances authorized for a member of the Armed 



Forces of the United States under similar circum- 
stances. 

"(c) Relation to Euro-NATO Joint Jet Pilot Train- 
ing Program. — 

"(1) enjjpt steering committee authority. — noth- 
ing in this section shall be construed or interpreted 
to supersede the authority of the ENJJPT Steering 
Committee under the ENJJPT Memorandum of Un- 
derstanding. Pursuant to the ENJJPT Memorandum 
of Understanding, the ENJJPT Steering Committee 
may resolve to forbid any airman or airmen from a 
Partnership for Peace nation to participate in the 
Euro-NATO Joint Jet Pilot Training program under 
the authority of a scholarship under this section. 

"(2) No representation. — Countries whose air force 
personnel receive scholarships under the scholarship 
program shall not have privilege of ENJJPT Steering 
Committee representation. 

"(d) Limitation on Eligible Countries. — The Sec- 
retary of the Air Force may not use the authority in 
subsection (a) to provide assistance described in sub- 
section (b) to any foreign country that is otherwise 
prohibited from receiving such type of assistance under 
the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et 
seq.) or any other provision of law. 

"(e) Cost-sharing. — For purposes of ENJJPT cost- 
sharing, personnel of an air force of a foreign country 
who receive a scholarship under the scholarship pro- 
gram may be counted as United States pilots. 

"(f) Progress Report.— Not later than February 1, 
2012, the Secretary of the Air Force shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives], the Committee on For- 
eign Affairs of the House of Representatives, and the 
Committee on Foreign Relations of the Senate a report 
on the status of the demonstration program, including 
the opinion of the Secretary and NATO allies on the 
benefits of the program and whether or not to perma- 
nently authorize the program or extend the program 
beyond fiscal year 2012. The report shall specify the fol- 
lowing: 

"(1) The countries participating in the scholarship 
program. 

"(2) The total number of foreign pilots who received 
scholarships under the scholarship program. 

"(3) The amount expended on scholarships under 
the scholarship program. 

"(4) The source of funding for scholarships under 
the scholarship program. 

"(g) Duration. — No scholarship may be awarded 
under the scholarship program after September 30, 2012. 

"(h) Funding Source.— Amounts to award scholar- 
ships under the scholarship program shall be derived 
from amounts authorized to be appropriated for oper- 
ation and maintenance for the Air Force." 

§ 1051a. Liaison officers of certain foreign na- 
tions; administrative services and support; 
travel, subsistence, medical care, and other 
personal expenses 

(a) Authority. — The Secretary of Defense may 
provide administrative services and support for 
the performance of duties by a liaison officer of 
another nation involved in a military operation 
with the United States while the liaison officer 
is assigned temporarily as follows: 

(1) To the headquarters of a combatant com- 
mand, component command, or subordinate 
operational command of the United States in 
connection with the planning for, or conduct 
of, a military operation. 

(2) To the headquarters of the combatant 
command assigned by the Secretary of Defense 
the mission of joint warfighting experimen- 
tation and joint forces training. 

(b) Travel, Subsistence, and Medical Care 
Expenses. — (1) The Secretary may pay the ex- 
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penses specified in paragraph (2) of a liaison offi- 
cer of a developing country in connection with 
the assignment of that officer to the head- 
quarters of a combatant command as described 
in subsection (a), if the assignment is requested 
by the commander of the combatant command. 

(2) Expenses of a liaison officer that may be 
paid under paragraph (1) in connection with an 
assignment described in that paragraph are the 
following: 

(A) Travel and subsistence expenses. 

(B) Personal expenses directly necessary to 
carry out the duties of that officer in connec- 
tion with that assignment. 

(C) Expenses for medical care at a civilian 
medical facility if — 

(i) adequate medical care is not available 
to the liaison officer at a local military med- 
ical treatment facility; 

(ii) the Secretary determines that pay- 
ment of such medical expenses is necessary 
and in the best interests of the United 
States; and 

(iii) medical care is not otherwise avail- 
able to the liaison officer pursuant to any 
treaty or other international agreement. 

(3) The Secretary may pay the mission-related 
travel expenses of a liaison officer described in 
subsection (a) if such travel is in support of the 
national interests of the United States and the 
commander of the headquarters to which the li- 
aison officer is temporarily assigned directs 
round-trip travel from the assigned head- 
quarters to one or more locations. 

(c) Reimbursement— To the extent that the 
Secretary determines appropriate, the Secretary 
may provide the services and support authorized 
by subsection (a) and the expenses authorized by 
subsection (b) with or without reimbursement 
from (or on behalf of) the recipients. 

(d) Definition. — In this section, the term "ad- 
ministrative services and support" includes base 
or installation support services, office space, 
utilities, copying services, fire and police pro- 
tection, and computer support. 

(Added Pub. L. 107-314, div. A, title XII, 
§ 1201(a)(1), Dec. 2, 2002, 116 Stat. 2662; amended 
Pub. L. 109-13, div. A, title I, §1010, May 11, 2005, 
119 Stat. 244; Pub. L. 109-163, div. A, title XII, 
§1205, Jan. 6, 2006, 119 Stat. 3456; Pub. L. 110-181, 
div. A, title XII, §1203(a)-(e)(l), Jan. 28, 2008, 122 
Stat. 364, 365; Pub. L. 111-84, div. A, title XII, 
§ 1205(a), Oct. 28, 2009, 123 Stat. 2514.) 

Amendments 

2009 — Subsec. (a). Pub. L. 111-84 substituted "assigned 
temporarily as follows:" for "assigned temporarily", 
designated remainder of existing provisions as par. (1) 
and realigned margins, substituted "To the head- 
quarters" for "to the headquarters", and added par. (2). 

2008— Pub. L. 110-181, § 1203(e)(1), amended section 
catchllne generally, substituting "Liaison officers of 
certain foreign nations; administrative services and 
support; travel, subsistence, medical care, and other 
personal expenses" for "Coalition liaison officers: ad- 
ministrative services and support; travel, subsistence, 
and other personal expenses". 

Subsec. (a). Pub. L. 110-181, § 1203(a), substituted "in- 
volved in a military operation" for "involved In a coa- 
lition" and "military operation" for "coalition oper- 
ation". 



Subsec. (b). Pub. L. 110-181, § 1203(b)(1), substituted 
", Subsistence, and Medical Care" for "and Subsist- 
ence" in heading. 

Subsec. (b)(2)(C). Pub. L. 110-181, § 1203(b)(2), added 
subpar. (C). 

Subsec. (b)(3). Pub. L. 110-181, § 1203(b)(3), added par. 
(3). 

Subsec. (d). Pub. L. 110-181, § 1203(c), substituted 
"Definition" for "Definitions" in heading, redesig- 
nated par. (1) as subsec. (d), and struck out par. (2) 
which read as follows: "The term "coalition" means an 
ad hoc arrangement between or among the United 
States and one or more other nations for common ac- 
tion." 

Subsec. (e). Pub. L. 110-181, § 1203(d), struck out head- 
ing and text of subsec. (e). Text read as follows: "The 
authority under this section shall expire on September 
30, 2007." 

2006— Subsec. (e). Pub. L. 109-163, which directed 
amendment of subsec. (e) by substituting "September 
30, 2007" for "September 30, 2005", was executed by 
making the substitution for "December 31, 2005", to re- 
flect the probable intent of Congress and the amend- 
ment by Pub. L. 109-13. See note below. 

2005— Subsec. (e). Pub. L. 109-13 substituted "Decem- 
ber 31, 2005" for "September 30, 2005". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title XII, § 1205(b), Oct. 28, 2009, 
123 Stat. 2514, provided that: "Paragraph (2) of section 
1051a(a) of title 10, United States Code (as added by sub- 
section (a)), shall take effect on October 1, 2009, or the 
date of the enactment of this Act [Oct. 28, 2009], which- 
ever is later." 

GAO Report 

Pub. L. 107-314, div. A, title XII, § 1201(b), Dec. 2, 2002, 
116 Stat. 2663, directed the Comptroller General to sub- 
mit to committees of Congress a report providing an 
assessment of the implementation of this section not 
later than Mar. 1, 2005. 

§ 1051b. Bilateral or regional cooperation pro- 
grams: awards and mementos to recognize 
superior noncombat achievements or per- 
formance 

(a) General Authority.— The Secretary of De- 
fense may present awards and mementos pur- 
chased with funds appropriated for operation 
and maintenance of the armed forces to recog- 
nize superior noncombat achievements or per- 
formance by members of friendly foreign forces 
and other foreign nationals that significantly 
enhance or support the National Security Strat- 
egy of the United States. 

(b) Activities That May Be Recognized.— Ac- 
tivities that may be recognized under subsection 
(a) include superior achievement or performance 
that — 

(1) plays a crucial role in shaping the inter- 
national security environment in ways that 
protect and promote United States interests; 

(2) supports or enhances United States over- 
seas presence and peacetime engagement ac- 
tivities, including defense cooperation initia- 
tives, security assistance training and pro- 
grams, and training and exercises with the 
armed forces; 

(3) helps to deter aggression and coercion, 
build coalitions, and promote regional stabil- 
ity; or 

(4) serves as a role model for appropriate 
conduct by military forces in emerging democ- 
racies. 

(c) Limitation. — Expenditures for the purchase 
or production of mementos for award under this 
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section may not exceed the minimal value in ef- 
fect under section 7342(a)(5) of title 5. 

(Added Pub. L. 108-136, div. A, title XII, § 1222(a), 
Nov. 24, 2003, 117 Stat. 1652.) 

§ 1051c. Multilateral, bilateral, or regional co- 
operation programs: assignments to improve 
education and training in information secu- 
rity 

(a) Assignments Authorized; Purpose. — The 
Secretary of Defense may authorize the tem- 
porary assignment of a member of the military 
forces of a foreign country to a Department of 
Defense organization for the purpose of assisting 
the member to obtain education and training to 
improve the member's ability to understand and 
respond to information security threats, vulner- 
abilities of information security systems, and 
the consequences of information security inci- 
dents. 

(b) Payment op Certain Expenses. — To facili- 
tate the assignment of a member of a foreign 
military force to a Department of Defense orga- 
nization under subsection (a), the Secretary of 
Defense may pay such expenses in connection 
with the assignment as the Secretary considers 
in the national security interests of the United 
States. 

(c) Protection of Department 
Cybersecurity. — In authorizing the temporary 
assignment of members of foreign military 
forces to Department of Defense organizations 
under subsection (a), the Secretary of Defense 
shall require the inclusion of adequate safe- 
guards to prevent any compromising of Depart- 
ment information security. 

(d) Multi-year Availability of Funds. — 
Funds available to carry out this section shall 
be available, to the extent provided in appro- 
priations Acts, for programs and activities 
under this section that begin in a fiscal year and 
end in the following fiscal year. 

(e) Information Security Defined. — In this 
section, the term "information security" refers 
to— 

(1) the confidentiality, integrity, or avail- 
ability of an information system or the infor- 
mation such system processes, stores, or 
transmits; and 

(2) the security policies, security procedures, 
or acceptable use policies with respect to an 
information system. 

(Added Pub. L. 112-81, div. A, title IX, § 951(a)(1), 
Dec. 31, 2011, 125 Stat. 1548.) 

§ 1052. Adoption expenses: reimbursement 

(a) Authorization To Reimburse.— The Sec- 
retary of Defense shall carry out a program 
under which a member of the armed forces may 
be reimbursed, as provided in this section, for 
qualifying adoption expenses incurred by the 
member in the adoption of a child under 18 years 
of age. 

(b) Adoptions Covered.— An adoption for 
which expenses may be reimbursed under this 
section includes an adoption by a single person, 
an infant adoption, an intercountry adoption, 
and an adoption of a child with special needs (as 
defined in section 473(c) of the Social Security 
Act (42 U.S.C. 673(c))). 



(c) Benefits Paid After Adoption Is Final. — 
Benefits paid under this section in the case of an 
adoption may be paid only after the adoption is 
final. 

(d) Treatment of Other Benefits. — A benefit 
may not be paid under this section for any ex- 
pense paid to or for a member of the armed 
forces under any other adoption benefits pro- 
gram administered by the Federal Government 
or under any such program administered by a 
State or local government. 

(e) Limitations. — (1) Not more than $2,000 may 
be paid under this section to a member of the 
armed forces, or to two such members who are 
spouses of each other, for expenses incurred in 
the adoption of a child. 

(2) Not more than $5,000 may be paid under 
this section to a member of the armed forces, or 
to two such members who are spouses of each 
other, for adoptions by such member (or mem- 
bers) in any calendar year. 

(f) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(g) Definitions.— In this section: 

(1) The term "qualifying adoption expenses" 
means reasonable and necessary expenses that 
are directly related to the legal adoption of a 
child under 18 years of age, but only if such 
adoption is arranged by a qualified adoption 
agency or other source authorized to place 
children for adoption under State or local law. 
Such term does not include any expense in- 
curred — 

(A) by an adopting parent for travel; or 

(B) in connection with an adoption ar- 
ranged in violation of Federal, State, or 
local law. 

(2) The term "reasonable and necessary ex- 
penses" includes — 

(A) public and private agency fees, includ- 
ing adoption fees charged by an agency in a 
foreign country; 

(B) placement fees, including fees charged 
adoptive parents for counseling; 

(C) legal fees (including court costs) in 
connection with services that are unavail- 
able to a member of the armed forces under 
section 1044 or 1044a of this title; and 

(D) medical expenses, including hospital 
expenses of the biological mother of the 
child to be adopted and of a newborn infant 
to be adopted. 

(3) The term "qualified adoption agency" 
means any of the following: 

(A) A State or local government agency 
which has responsibility under State or local 
law for child placement through adoption. 

(B) A nonprofit, voluntary adoption agen- 
cy which is authorized by State or local law 
to place children for adoption. 

(C) Any other source authorized by a State 
to provide adoption placement if the adop- 
tion is supervised by a court under State or 
local law. 

(D) A foreign government or an agency au- 
thorized by a foreign government to place 
children for adoption, in any case in which — 

(i) the adopted child is entitled to auto- 
matic citizenship under section 320 of the 
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Immigration and Nationality Act (8 U.S.C. 
1431); or 

(ii) a certificate of citizenship has been 
issued for such child under section 322 of 
that Act (8 U.S.C. 1433). 

(Added Pub. L. 102-190, div. A, title VI, § 651(a)(1), 
Dec. 5, 1991, 105 Stat. 1385; amended Pub. L. 
102-484, div. A, title X, §1052(12), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 104-201, div. A, title VI, 
§ 652(a), Sept. 23, 1996, 110 Stat. 2582; Pub. L. 
106-398, §1 [[div. A], title V, § 579(c)(1)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-141; Pub. L. 108-375, 
div. A, title VI, §661, Oct. 28, 2004, 118 Stat. 1974; 
Pub. L. 109-163, div. A, title V, § 592(a), Jan. 6, 
2006, 119 Stat. 3280.) 

Prior Provisions 

A prior section 1052 was renumbered section 1063 of 
this title and subsequently repealed. 

Amendments 

2006— Subsec. (g)(1). Pub. L. 109-163 inserted "or other 
source authorized to place children for adoption under 
State or local law" after "qualified adoption agency" 
in introductory provisions. 

2004— Subsec. (g)(3)(D). Pub. L. 108-375 added subpar. 
(D). 

2000 — Pub. L. 106-398 substituted "Adoption expenses: 
reimbursement" for "Reimbursement for adoption ex- 
penses" in section catchline. 

1996— Subsec. (g)(1). Pub. L. 104-201, § 652(a)(1), sub- 
stituted "qualified adoption agency." for "State or 
local government agency which has responsibility 
under State or local law for child placement through 
adoption or by a nonprofit, voluntary adoption agency 
which is authorized by State or local law to place chil- 
dren for adoption." 

Subsec. (g)(3). Pub. L. 104-201, § 652(a)(2), added par. 
(3). 

1992 — Subsec. (b). Pub. L. 102-484 inserted close paren- 
thesis before period at end. 

Effective Date 

Section 651(c) of Pub. L. 102-190 provided that: "The 
amendments made by subsections (a) and (b) [enacting 
this section and section 514 of Title 14, Coast Guard] 
shall take effect on the date of the enactment of this 
Act [Dec. 5, 1991] and shall apply to adoptions com- 
pleted on or after that date." 

Reimbursement for Adoptions Completed During 
Period Between Test and Permanent Program 

Pub. L. 102-484, div. A, title VI, §652, Oct. 23, 1992, 106 
Stat. 2426, provided that this section and section 514 of 
Title 14, Coast Guard, would apply with respect to the 
reimbursement of adoption expenses incurred for an 
adoption proceeding completed during the period begin- 
ning on Oct. 1, 1990, and ending on Dec. 4, 1991, to the 
extent that such expenses would have been covered if 
the proceeding had been completed after Dec. 4, 1991, 
but only if an application for such reimbursement had 
been made within one year after Oct. 23, 1992. 

§ 1053. Financial institution charges incurred be- 
cause of Government error in direct deposit 
of pay: reimbursement 

(a)(1) A member of the armed forces (or a 
former member of the armed forces entitled to 
retired pay under chapter 1223 of this title) who, 
in accordance with law or regulation, partici- 
pates in a program for the automatic deposit of 
pay to a financial institution may be reimbursed 
by the Secretary concerned for a covered late- 
deposit charge. 

(2) A covered late-deposit charge for purposes 
of paragraph (1) is a charge (including an over- 



draft charge or a minimum balance or average 
balance charge) that is levied by a financial in- 
stitution and that results from an administra- 
tive or mechanical error on the part of the Gov- 
ernment that causes the pay of the person con- 
cerned to be deposited late or in an incorrect 
manner or amount. 

(b) Reimbursements under this section shall 
be made from appropriations available for the 
pay and allowances of members of the armed 
force concerned. 

(c) The Secretaries concerned shall prescribe 
regulations to carry out this section, including 
regulations for the manner in which reimburse- 
ment under this section is to be made. 

(d) In this section: 

(1) The term "financial institution" means a 
bank, savings and loan association, or similar 
institution or a credit union chartered by the 
United States or a State. 

(2) The term "pay" includes (A) retired pay, 
and (B) allowances. 

(Added Pub. L. 99-661, div. A, title VI, § 662(a)(1), 
Nov. 14, 1986, 100 Stat. 3893; amended Pub. L. 
101-189, div. A, title VI, §664(a)(l)-(3)(A), Nov. 29, 
1989, 103 Stat. 1466; Pub. L. 102-25, title VII, 
§ 701(e)(8)(A), Apr. 6, 1991, 105 Stat. 115; Pub. L. 
104-106, div. A, title XV, § 1501(c)(8), Feb. 10, 1996, 
110 Stat. 499; Pub. L. 105-261, div. A, title V, 
§ 564(a), Oct. 17, 1998, 112 Stat. 2029; Pub. L. 
106-398, §1 [[div. A], title V, §579(c)(2)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-141.) 

Amendments 

2000— Pub. L. 106-398 substituted "Financial institu- 
tion charges incurred because of Government error in 
direct deposit of pay: reimbursement" for "Reimburse- 
ment for financial institution charges incurred because 
of Government error in direct deposit of pay" in sec- 
tion catchline. 

1998— Subsec. (d)(1). Pub. L. 105-261 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"The term 'financial institution' has the meaning 
given the term 'financial organization' in section 
3332(a) of title 31." 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted "chap- 
ter 1223" for "chapter 67". 

1991 — Pub. L. 102-25 struck out "mandatory" after 
"error in" in section catchline. 

1989— Pub. L. 101-189, § 664(a)(3)(A), amended section 
catchline generally, substituting "Reimbursement for 
financial institution charges incurred because of Gov- 
ernment" for "Relief for expenses because of". 

Subsec. (a). Pub. L. 101-189, § 664(a)(1), amended sub- 
sec. (a) generally. Prior to amendment, subsec. (a) read 
as follows: "A member of the armed forces who, by law 
or regulation, is required to participate in a program 
for the automatic deposit of pay to a financial institu- 
tion may be reimbursed for overdraft charges levied by 
the financial institution when such charges result from 
an administrative or mechanical error on the part of 
the Government that causes such member's pay to be 
deposited late or in an incorrect amount or manner." 

Subsec. (d). Pub. L. 101-189, § 664(a)(2), amended sub- 
sec. (d) generally. Prior to amendment, subsec. (d) read 
as follows: "In this section, the term 'financial institu- 
tion' has the meaning given that term in section 3332 of 
title 31." 

Effective Date op 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 
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Effective Date of 1989 Amendment 

Section 664(c) of Pub. L. 101-189 provided that: "The 
amendments made by subsection (a) [amending this 
section], and section 1594 of title 10, United States 
Code, as added by subsection (b), shall apply with re- 
spect to pay and allowances deposited (or scheduled to 
be deposited) on or after the first day of the first month 
beginning- after the date of the enactment of this Act 
[Nov. 29, 1989]." 

Effective Date 

Section 662(c) of Pub. L. 99-661 provided that: "Sec- 
tion 1053 of title 10, United States Code, as added by 
subsection (a), shall apply only with respect to charges 
levied as a result of errors occurring on or after the 
date of the enactment of this Act [Nov. 14, 1986]." 

§ 1053a. Expenses incurred in connection with 
leave canceled due to contingency oper- 
ations: reimbursement 

(a) Authorization To Reimburse. — The Sec- 
retary concerned may reimburse a member of 
the armed forces under the jurisdiction of the 
Secretary for travel and related expenses (to the 
extent not otherwise reimbursable under law) 
incurred by the member as a result of the can- 
cellation of previously approved leave when the 
leave is canceled in connection with the mem- 
ber's participation in a contingency operation 
and the cancellation occurs within 48 hours of 
the time the leave would have commenced. 

(b) Regulations.— The Secretary of Defense 
shall prescribe regulations to establish the cri- 
teria for the applicability of subsection (a). 

(c) Conclusiveness op Settlement.— The set- 
tlement of an application for reimbursement 
under subsection (a) is final and conclusive. 

(Added Pub. L. 106-398, §1 [[dlv. A], title V, 
§ 579(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-141.) 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title V, §579(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-141, provided that: "Section 
1053a of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to any travel and 
related expenses incurred by a member in connection 
with leave canceled after the date of the enactment of 
this Act [Oct. 30, 2000]." 

§ 1054. Defense of certain suits arising out of 
legal malpractice 

(a) The remedy against the United States pro- 
vided by sections 1346(b) and 2672 of title 28 for 
damages for injury or loss of property caused by 
the negligent or wrongful act or omission of any 
person who is an attorney, paralegal, or other 
member of a legal staff within the Department 
of Defense (including the National Guard while 
engaged in training or duty under section 316, 
502, 503, 504, or 505 of title 32) or within the Coast 
Guard, in connection with providing legal serv- 
ices while acting within the scope of the per- 
son's duties or employment, is exclusive of any 
other civil action or proceeding by reason of the 
same subject matter against the person (or the 
estate of the person) whose act or omission gave 
rise to such action or proceeding. 

(b) The Attorney General shall defend any 
civil action or proceeding brought in any court 
against any person referred to in subsection (a) 
(or the estate of such person) for any such in- 
jury. Any person against whom such a civil ac- 



tion or proceeding is brought shall deliver, with- 
in such time after date of service or knowledge 
of service as determined by the Attorney Gen- 
eral, all process served upon such person (or an 
attested true copy thereof) to such person's im- 
mediate superior or to whomever was designated 
by the head of the agency concerned to receive 
such papers. Such person shall promptly furnish 
copies of the pleading and process therein — 

(1) to the United States attorney for the dis- 
trict embracing the place wherein the action 
or proceeding is brought; 

(2) to the Attorney General; and 

(3) to the head of the agency concerned. 

(c) Upon a certification by the Attorney Gen- 
eral that a person described in subsection (a) 
was acting in the scope of such person's duties 
or employment at the time of the incident out 
of which the suit arose, any such civil action or 
proceeding commenced in a State court — 

(1) shall be removed without bond at any 
time before trial by the Attorney General to 
the district court of the United States of the 
district and division embracing the place 
wherein it is pending; and 

(2) shall be deemed a tort action brought 
against the United States under the provisions 
of title 28 and all references thereto. Should a 
United States district court determine on a 
hearing on a motion to remand held before a 
trial on the merits that the case so removed is 
one in which a remedy by suit within the 
meaning of subsection (a) is not available 
against the United States, the case shall be re- 
manded to the State court. 

(d) The Attorney General may compromise or 
settle any claim asserted in such civil action or 
proceeding in the manner provided in section 
2677 of title 28, and with the same effect. 

(e) For purposes of this section, the provisions 
of section 2680(h) of title 28 shall not apply to a 
cause of action arising out of a negligent or 
wrongful act or omission in the provision of 
legal assistance. 

(f) The head of the agency concerned may hold 
harmless or provide liability insurance for any 
person described in subsection (a) for damages 
for injury or loss of property caused by such per- 
son's negligent or wrongful act or omission in 
the provision of authorized legal assistance 
while acting within the scope of such person's 
duties if such person is assigned to a foreign 
country or detailed for service with an entity 
other than a Federal department, agency, or in- 
strumentality or if the circumstances are such 
as are likely to preclude the remedies of third 
persons against the United States described in 
section 1346(b) of title 28, for such damage or in- 
jury. 

(g) In this section, the term "head of the agen- 
cy concerned" means the Secretary of Defense, 
the Secretary of a military department, or the 
Secretary of the department in which the Coast 
Guard is operating, as appropriate. 

(Added Pub. L. 99-661, div. A, title XIII, 
§ 1356(a)(1), Nov. 14, 1986, 100 Stat. 3996; amended 
Pub. L. 100-448, § 15(a), Sept. 28, 1988, 102 Stat. 
1845.) 
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Amendments 

1988— Subsec. (a). Pub. L. 100-448, § 15(a)(1), inserted 
"or within the Coast Guard" after "of title 32)". 

Subsec. (g). Pub. L. 100-448, § 15(a)(2), inserted ref- 
erence to the Secretary of the department in which the 
Coast Guard is operating. 

Effective Date of 1988 Amendment 

Section 15(b) of Pub. L. 100-448 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply only to claims accruing on or after 
the date of the enactment of this Act [Sept. 28, 1988], 
regardless of when the alleged negligent act or omis- 
sion occurred." 

Effective Date 

Section 1356(b) of Pub. L. 99-661 provided that: "Sec- 
tion 1054 of title 10, United States Code, as added by 
subsection (a), shall apply only to claims accruing on 
or after the date of the enactment of this Act [Nov. 14, 
1986], regardless of when the alleged negligent or 
wrongful act or omission occurred." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1055. Waiver of security deposits for members 
renting private housing; authority to indem- 
nify landlord 

(a) The Secretary of Defense may carry out a 
program under which the Secretary of a mili- 
tary department agrees to indemnify a landlord 
who leases a rental unit to a member of the 
armed forces against a breach of the lease by the 
member or for damage to the rental unit caused 
by the member. In exchange for agreement for 
such indemnification by the Secretary, the land- 
lord shall be required to waive any requirement 
for payment by the member of a security deposit 
that the landlord would otherwise require. 

(b) (1) For purposes of carrying out a program 
authorized by subsection (a), the Secretary of a 
military department, to the extent funds are 
provided in advance in appropriation Acts, may 
enter into an agreement with any landlord who 
agrees to waive the requirement for a security 
deposit in connection with the lease of a rental 
unit to a member of the armed forces under the 
jurisdiction of the Secretary. An agreement 
under this paragraph shall provide that — 

(A) the term of the agreement shall remain 
in effect during the term of the member's 
lease and during any lease renewal periods 
with the lessor; 

(B) the member shall not pay a security de- 
posit; 

(C) the Secretary (except as provided in sub- 
paragraphs (D) and (E)) shall compensate the 
landlord for breach of the lease by the member 
and for damage to the rental unit caused by 
the member or by a guest or dependent of the 
member; 

(D) the total liability of the Secretary for a 
breach of the lease or for damage described in 
subparagraph (C) may not exceed an amount 



equal to the amount that the Secretary deter- 
mines would have been required by the land- 
lord as a security deposit in the absence of an 
agreement authorized in this paragraph; 

(E) the Secretary may not compensate the 
landlord for any claim for breach of the lease 
or for damage described in subparagraph (C) 
until the landlord exhausts any remedies 
available to the landlord (including submis- 
sion to binding arbitration by a panel com- 
posed of military personnel and persons from 
the private sector) against the member for the 
breach or damage; and 

(F) the Secretary shall be subrogated to the 
rights of the landlord in any case in which the 
Secretary compensates the landlord for breach 
of the lease or for damage described in sub- 
paragraph (C). 

(2) Any authority of the Secretary of a mili- 
tary department under this section shall be ex- 
ercised under regulations prescribed by the Sec- 
retary of Defense. 

(c) (1) The Secretary of a military department 
who compensates a landlord under subsection (b) 
for a breach of a lease or for damage described 
in subsection (b)(1)(C) may issue a special order 
under section 1007 of title 37 to authorize the 
withholding from the pay of the member of an 
amount equal to the amount paid by the Sec- 
retary to the landlord as compensation for the 
breach or damage. 

(2) Before the Secretary of a military depart- 
ment issues a special order under section 1007 of 
title 37 to authorize the withholding of any 
amount from the pay of a member for a breach 
or damage referred to in paragraph (1), the Sec- 
retary concerned shall provide the member with 
the same notice and opportunity for hearing and 
record inspection as provided an individual 
under section 5514(a)(2) of title 5. The Secretary 
concerned shall prescribe regulations, subject to 
the approval of the President, to carry out this 
paragraph. Such regulations shall be as uniform 
for the military departments as practicable. 

(d) In this section, the term "landlord" means 
a person who leases a rental unit to a member of 
the armed forces. 

(Added Pub. L. 100-456, div. A, title VI, § 621(a)(1), 
Sept. 29, 1988, 102 Stat. 1982.) 

Effective Date 

Section 621(b) of Pub. L. 100-456 provided that: "Sec- 
tion 1055 of title 10, United States Code, as added by 
subsection (a), shall take effect on October 1, 1988." 

§ 1056. Relocation assistance programs 

(a) Requirement to Provide Assistance. — 
The Secretary of Defense shall carry out a pro- 
gram to provide relocation assistance to mem- 
bers of the armed forces and their families as 
provided in this section. In addition, the Sec- 
retary of Defense shall make every effort, con- 
sistent with readiness objectives, to stabilize 
and lengthen tours of duty to minimize the ad- 
verse effects of relocation. 

(b) Types of Assistance.— (1) The Secretary of 
each military department, under regulations 
prescribed by the Secretary of Defense, shall 
provide relocation assistance, through military 
relocation assistance programs described in sub- 
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section (c), to members of the armed forces who 
are ordered to make a change of permanent sta- 
tion which includes a move to a new location 
(and for dependents of such members who are 
authorized to move in connection with the 
change of permanent station). 

(2) The relocation assistance provided shall in- 
clude the following: 

(A) Provision of destination area informa- 
tion and preparation (to be provided before the 
change of permanent station takes effect), 
with emphasis on information with regard to 
moving costs, housing costs and availability, 
child care, spouse employment opportunities, 
cultural adaptation, and community orienta- 
tion. 

(B) Provision of counseling about financial 
management, home buying and selling, rent- 
ing, stress management aimed at intervention 
and prevention of abuse, property manage- 
ment, and shipment and storage of household 
goods (including motor vehicles and pets). 

(C) Provision of settling-in services, with 
emphasis on available government living quar- 
ters, private housing, child care, spouse em- 
ployment assistance information, cultural ad- 
aptation, and community orientation. 

(D) Provision of home finding services, with 
emphasis on services for locating adequate, af- 
fordable temporary and permanent housing. 

(c) Military Relocation Assistance Pro- 
grams. — (1) The Secretary shall provide for the 
establishment of military relocation assistance 
programs to provide the relocation assistance 
described in subsection (b). The Secretary shall 
establish such a program in each geographic 
area in which at least 500 members of the armed 
forces are assigned to or serving at a military 
installation. A member who is not stationed 
within a geographic that contains such a 
program shall be given access to such a pro- 
gram. The Secretary shall ensure that persons 
on the staff of each program are trained in the 
techniques and delivery of professional reloca- 
tion assistance. 

(2) The Secretary shall ensure that informa- 
tion available through each military relocation 
assistance program shall be managed through a 
computerized information system that can 
interact with all other military relocation as- 
sistance programs of the military departments, 
including programs located outside the con- 
tinental United States. 

(3) Duties of each military relocation assist- 
ance program shall include assisting personnel 
offices on the military installation in using the 
computerized information available through the 
program to help provide members of the armed 
forces who are deciding whether to reenlist in- 
formation on locations of possible future duty 
assignments. 

(d) Director. — The Secretary of Defense shall 
establish the position of Director of Military Re- 
location Assistance Programs in the office of 
the Assistant Secretary of Defense (Force Man- 
agement and Personnel). The Director shall 
oversee development and implementation of the 
military relocation assistance programs under 
this section. 

(e) Regulations.— This section shall be admin- 
istered under regulations prescribed by the Sec- 
retary of Defense. 



(f) Inapplicability to Coast Guard. — This 
section does not apply to the Coast Guard. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(c)(1), Nov. 5, 1990, 104 Stat. 1705; amended 
Pub. L. 104-106, div. A, title IX, § 903(d), title X, 
§ 1062(a), Feb. 10, 1996, 110 Stat. 402, 443; Pub. L. 
104-201, div. A, title IX, §901, Sept. 23, 1996, 110 
Stat. 2617; Pub. L. 107-107, div. A, title X, 
§ 1048(a)(9), Dec. 28, 2001, 115 Stat. 1223.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-189, div. A, title VI, §661(a)-(g), 
Nov. 29, 1989, 103 Stat. 1463, which was set out as a note 
under section 113 of this title, prior to repeal by Pub. 
L. 101-510, § 1481(c)(3). 

Amendments 

2001— Subsec. (c)(2). Pub. L. 107-107 struck out ", not 
later than September 30, 1991," before "information 

1996— Subsec. (d). Pub. L. 104-106, § 903(a), (d), which 
directed repeal of subsec. (d), eff. Jan. 31, 1997, was re- 
pealed by Pub. L. 104-201. 

Subsecs. (f), (g). Pub. L. 104-106, § 1062(a), redesignated 
subsec. (g) as (f) and struck out former subsec. (f) which 
read as follows: "Annual Report. — Not later than 
March 1 each year, the Secretary of Defense, acting 
through the Director of Military Relocation Assistance 
Programs, shall submit to Congress a report on the pro- 
gram under this section and on military family reloca- 
tion matters. The report shall include the following: 
"(1) An assessment of available, affordable private- 
sector housing for members of the armed forces and 
their families. 

"(2) An assessment of the actual nonreimbursed 
costs incurred by members of the armed forces and 
their families who are ordered to make a change of 
permanent station. 

"(3) Information (shown by military installation) 
on the types of locations at which members of the 
armed forces assigned to duty at military installa- 
tions live, including the number of members of the 
armed forces who live on a military installation and 
the number who do not live on a military installa- 
tion. 

"(4) Information on the effects of the relocation as- 
sistance programs established under this section on 
the quality of life of members of the armed forces and 
their families and on retention and productivity of 
members of the armed forces." 

Implementation of Relocation Assistance 
Programs 

Section 1481(c)(4) of Pub. L. 101-510 provided that: 
"The program required to be carried out by section 1056 
of title 10, United States Code, as added by paragraph 
(1), shall be established by the Secretary of Defense not 
later than October 1, 1990. The Secretary shall prescribe 
regulations to implement that section not later than 
July 1, 1990." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1056a. Reintegration of recovered Department 
of Defense personnel; post-isolation support 
activities for other recovered personnel 

(a) Reintegration and Support Author- 
ized. — The Secretary of Defense may carry out 
the following: 
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(1) Reintegration activities for recovered 
persons who are Department of Defense per- 
sonnel. 

(2) Post-isolation support activities for or on 
behalf of other recovered persons who are offi- 
cers or employees of the United States Gov- 
ernment, military or civilian officers or em- 
ployees of an allied or coalition partner of the 
United States, or other United States or for- 
eign nationals. 

(b) Activities Authorized. — (1) The activities 
authorized by subsection (a) for or on behalf of 
a recovered person may include the following: 

(A) The provision of food, clothing, nec- 
essary medical support, and essential sundry 
items for the recovered person. 

(B) In accordance with regulations pre- 
scribed by the Secretary of Defense, travel and 
transportation allowances for not more than 
three family members, or other designated in- 
dividuals, determined by the commander or 
head of a military medical treatment facility 
to be beneficial for the reintegration of the re- 
covered person and whose presence may con- 
tribute to improving the physical and mental 
health of the recovered person. 

(C) Transportation or reimbursement for 
transportation in connection with the attend- 
ance of the recovered person at events or func- 
tions determined by the commander or head of 
a military medical treatment facility to con- 
tribute to the physical and mental health of 
the recovered person. 

(2) Medical support may be provided under 
paragraph (1)(A) to a recovered person who is 
not a member of the armed forces for not more 
than 20 days. 

(c) Definitions. — In this section: 

(1) The term "post-isolation support", in the 
case of a recovered person, means — 

(A) the debriefing of the recovered person 
following a separation as described in para- 
graph (2); 

(B) activities to promote or support the 
physical and mental health of the recovered 
person following such a separation; and 

(C) other activities to facilitate return of 
the recovered person to military or civilian 
life as expeditiously as possible following 
such a separation. 

(2) The term "recovered person" means an 
individual who is returned alive from separa- 
tion (whether as an individual or a group) 
while participating in or in association with a 
United States-sponsored military activity or 
mission in which the individual was detained 
in isolation or held in captivity by a hostile 
entity. 

(3) The term "reintegration", in the case of 
a recovered person, means — 

(A) the debriefing of the recovered person 
following a separation as described in para- 
graph (2); 

(B) activities to promote or support for the 
physical and mental health of the recovered 
person following such a separation; and 

(C) other activities to facilitate return of 
the recovered person to military duty or em- 
ployment with the Department of Defense as 
expeditiously as possible following such a 
separation. 



(Added Pub. L. 112-81, div. A, title V, § 588(a), 
Dec. 31, 2011, 125 Stat. 1436.) 

§ 1057. Use of armed forces insignia on State li- 
cense plates 

(a) The Secretary concerned may approve an 
application by a State to use or imitate the seal 
or other insignia of the department (under the 
jurisdiction of such Secretary) or of armed 
forces (under the jurisdiction of such Secretary) 
on motor vehicle license plates issued by the 
State to an individual who is a member or 
former member of the armed forces. 

(b) The Secretary concerned may prescribe 
any regulations necessary regarding the display 
of the seal or other insignia of the department 
(under the jurisdiction of such Secretary) or of 
armed forces (under the jurisdiction of such Sec- 
retary) on the license plates described in sub- 
section (a). 

(c) In this section, the term "State" includes 
the District of Columbia, the Commonwealth of 
Puerto Rico, the Commonwealth of the North- 
ern Mariana Islands, Guam, the Virgin Islands, 
and American Samoa. 

(Added Pub. L. 102-484, div. A, title X, § 1080(a), 
Oct. 23, 1992, 106 Stat. 2514.) 

§ 1058. Responsibilities of military law enforce- 
ment officials at scenes of domestic violence 

(a) Immediate Actions Required. — Under reg- 
ulations prescribed pursuant to subsection (c), 
the Secretary concerned shall ensure, in any 
case of domestic violence in which a military 
law enforcement official at the scene determines 
that physical injury has been inflicted or a dead- 
ly weapon or dangerous instrument has been 
used, that military law enforcement officials — 

(1) take immediate measures to reduce the 
potential for further violence at the scene; and 

(2) within 24 hours of the incident, provide a 
report of the domestic violence to the appro- 
priate commander and to a local military fam- 
ily advocacy representative exercising respon- 
sibility over the area in which the incident 
took place. 

(b) Family Advocacy Committee.— Under reg- 
ulations prescribed pursuant to subsection (c), 
the Secretary concerned shall ensure that, 
whenever a report is provided to a commander 
under subsection (a)(2), a multi disciplinary fam- 
ily advocacy committee meets, with all due 
practicable speed, to review the situation and to 
make recommendations to the commander for 
appropriate action. 

(c) Regulations.— The Secretary of Defense, 
and the Secretary of Homeland Security with 
respect to the Coast Guard when it is not oper- 
ating as a service in the Navy, shall prescribe by 
regulation the definition of "domestic violence" 
for purposes of this section and such other regu- 
lations as may be necessary for purposes of this 
section. 

(d) Military Law Enforcement Official.— In 
this section, the term "military law enforce- 
ment official" means a person authorized under 
regulations governing the armed forces to appre- 
hend persons subject to the Uniform Code of 
Military Justice (chapter 47 of this title) or to 
trial thereunder. 
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(Added Pub. L. 103-160, div. A, title V, § 551(a)(1), 
Nov. 30, 1993, 107 Stat. 1661; amended Pub. L. 
103-337, div. A, title X, § 1070(a)(4), (b)(3), Oct. 5, 
1994, 108 Stat. 2855, 2856; Pub. L. 107-296, title 
XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Codification 

Other sections 1058 were renumbered sections 1059 and 
1060 of this title. 

Amendments 

2002— Subsec. (c). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1994— Pub. L. 103-337, § 1070(b)(3), made technical cor- 
rection to directory language of Pub. L. 103-160, 
§ 551(a)(1), which enacted this section. 

Subsec. (d). Pub. L. 103-337, § 1070(a)(4), substituted 
"subject to the Uniform Code of Military Justice (chap- 
ter 47 of this title)" for "subject to this chapter". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Section 1070(b) of Pub. L. 103-337 provided that the 
amendment made by that section is effective as of Nov. 
30, 1993, and as if included in the National Defense Au- 
thorization Act for Fiscal Year 1994, Pub. L. 103-160, as 
enacted. 

Deadline for Prescribing Procedures 

Section 551(b) of Pub. L. 103-160 provided that: "The 
Secretary of Defense shall prescribe procedures to 
carry out section 1058 of title 10, United States Code, as 
added by subsection (a), not later than six months after 
the date of the enactment of this Act [Nov. 30, 1993]." 

§ 1059. Dependents of members separated for de- 
pendent abuse: transitional compensation; 
commissary and exchange benefits 

(a) Authority To Pay Compensation. — The 
Secretary of Defense, with respect to the armed 
forces (other than the Coast Guard when it is 
not operating as a service in the Navy), and the 
Secretary of Homeland Security, with respect to 
the Coast Guard when it is not operating as a 
service in the Navy, may each establish a pro- 
gram to pay monthly transitional compensation 
in accordance with this section to dependents or 
former dependents of a member of the armed 
forces described in subsection (b). Upon estab- 
lishment of such a program, the program shall 
apply in the case of each such member described 
in subsection (b) who is under the jurisdiction of 
the Secretary establishing the program. 

(b) Punitive and Other Adverse Actions Cov- 
ered. — This section applies in the case of a 
member of the armed forces on active duty for 
a period of more than 30 days — 

(1) who is convicted of a dependent-abuse of- 
fense (as defined in subsection (c)) and whose 
conviction results in the member — 

(A) being separated from active duty pur- 
suant to a sentence of a court-martial; or 

(B) forfeiting all pay and allowances pur- 
suant to a sentence of a court-martial; or 

(2) who is administratively separated, volun- 
tarily or involuntarily, from active duty in ac- 
cordance with applicable regulations if the 
basis for the separation includes a dependent- 
abuse offense. 



(c) Dependent-Abuse Offenses. — For pur- 
poses of this section, a dependent-abuse offense 
is conduct by an individual while a member of 
the armed forces on active duty for a period of 
more than 30 days — 

(1) that involves abuse of the spouse or a de- 
pendent child of the member; and 

(2) that is a criminal offense specified in reg- 
ulations prescribed by the Secretary of De- 
fense under subsection (k). 

(d) Recipients of Payments. — In the case of 
any individual described in subsection (b), the 
Secretary shall pay such compensation to de- 
pendents or former dependents of the individual 
as follows: 

(1) If the individual was married at the time 
of the commission of the dependent-abuse of- 
fense resulting in the separation, such com- 
pensation shall be paid to the spouse or former 
spouse to whom the individual was married at 
that time, including an amount (determined 
under subsection (f)(2)) for each, if any, de- 
pendent child of the individual described in 
subsection (b) who resides in the same house- 
hold as that spouse or former spouse. 

(2) If there is a spouse or former spouse who 
is or, but for subsection (g), would be eligible 
for compensation under this section and if 
there is a dependent child of the individual de- 
scribed in subsection (b) who does not reside in 
the same household as that spouse or former 
spouse, compensation under this section shall 
be paid to each such dependent child of the in- 
dividual described in subsection (b) who does 
not reside in that household. 

(3) If there is no spouse or former spouse who 
is (or but for subsection (g) would be) eligible 
under paragraph (1), such compensation shall 
be paid to the dependent children of the indi- 
vidual described in subsection (b). 

(4) For purposes of this subsection, an indi- 
vidual's status "dependent child" shall be 
determined as of the date on which the indi- 
vidual described in subsection (b) is convicted 
of the dependent-abuse offense or, in a case de- 
scribed in subsection (b)(2), as of the date on 
which the individual described in subsection 
(b) is separated from active duty. 

(e) Commencement and Duration of Pay- 
ment. — (1) Payment of transitional compensa- 
tion under this section — 

(A) in the case of a member convicted by a 
court-martial for a dependent-abuse offense, 
shall commence — 

(i) as of the date the court-martial sen- 
tence is adjudged if the sentence, as ad- 
judged, includes a dismissal, dishonorable 
discharge, bad conduct discharge, or forfeit- 
ure of all pay and allowances; or 

(ii) if there is a pretrial agreement that 
provides for disapproval or suspension of the 
dismissal, dishonorable discharge, bad con- 
duct discharge, or forfeiture of all pay and 
allowances, as of the date of the approval of 
the court-martial sentence by the person 
acting under section 860(c) of this title (arti- 
cle 60(c) of the Uniform Code of Military 
Justice) if the sentence, as approved, in- 
cludes an unsuspended dismissal, dishonor- 
able discharge, bad conduct discharge, or 
forfeiture of all pay and allowances; and 
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(B) in the case of a member being considered 
under applicable regulations for administra- 
tive separation from active duty in accordance 
with such regulations (if the basis for the sep- 
aration includes a dependent-abuse offense), 
shall commence as of the date on which the 
separation action is initiated by a commander 
of the member pursuant to such regulations, 
as determined by the Secretary concerned. 

(2) Transitional compensation with respect to 
a member shall be paid for a period of not less 
than 12 months and not more than 36 months, as 
established in policies prescribed by the Sec- 
retary concerned. 

(3) (A) If a member is sentenced by a court- 
martial to receive punishment that includes a 
dismissal, dishonorable discharge, bad conduct 
discharge, or forfeiture of all pay and allowances 
as a result of a conviction by a court-martial for 
a dependent-abuse offense and each such convic- 
tion is disapproved by the person acting under 
section 860(c) of this title (article 60(c) of the 
Uniform Code of Military Justice) or set aside, 
or each such punishment applicable to the mem- 
ber under the sentence is disapproved by the 
person acting under section 860(c) of this title, 
remitted, set aside, suspended, or mitigated to a 
lesser punishment that does not include any 
such punishment, any payment of transitional 
compensation that has commenced under this 
section on the basis of such sentence in that 
case shall cease. 

(B) If administrative separation of a member 
from active duty is proposed on a basis that in- 
cludes a dependent-abuse offense and the pro- 
posed administrative separation is disapproved 
by competent authority under applicable regula- 
tions, payment of transitional compensation in 
such case shall cease. 

(C) Cessation of payments under subparagraph 
(A) or (B) shall be effective as of the first day of 
the first month following the month in which 
the Secretary concerned notifies the recipient of 
such transitional compensation in writing that 
payment of the transitional compensation will 
cease. The recipient may not be required to 
repay amounts of transitional compensation re- 
ceived before that effective date (except to the 
extent necessary to recoup any amount that was 
erroneous when paid). 

(f) Amount of Payment.— (1) Payment to a 
spouse or former spouse under this section for 
any month shall be at the rate in effect for that 
month for the payment of dependency and in- 
demnity compensation under section 1311(a)(1) 
of title 38. 

(2) If a spouse or former spouse to whom com- 
pensation is paid under this section has custody 
of a dependent child of the member who resides 
in the same household as that spouse or former 
spouse, the amount of such compensation paid 
for any month shall be increased for each such 
dependent child by the amount in effect for that 
month under section 1311(b) of title 38. 

(3) If compensation is paid under this section 
to a child or children pursuant to subsection 
(d)(2) or (d)(3), such compensation shall be paid 
in equal shares, with the amount of such com- 
pensation for any month determined in accord- 
ance with the rates in effect for that month 
under section 1313 of title 38. 



(g) Spouse and Former Spouse Forfeiture 
Provisions. — (1) If a former spouse receiving 
compensation under this section remarries, the 
Secretary shall terminate payment of such com- 
pensation, effective as of the date of such mar- 
riage. The Secretary may not renew payment of 
compensation under this section to such former 
spouse in the event of the termination of such 
subsequent marriage. 

(2) If after a punitive or other adverse action 
is executed in the case of a former member as 
described in subsection (b) the former member 
resides in the same household as the spouse or 
former spouse, or dependent child, to whom 
compensation is otherwise payable under this 
section, the Secretary shall terminate payment 
of such compensation, effective as of the time 
the former member begins residing in such 
household. Compensation paid for a period after 
the former member's separation, but before the 
former member resides in the household, shall 
not be recouped. If the former member subse- 
quently ceases to reside in such household be- 
fore the end of the period of eligibility for such 
payments, the Secretary may not resume such 
payments. 

(3) In a case in which the victim of the depend- 
ent-abuse offense resulting in a punitive or 
other adverse action described in subsection (b) 
was a dependent child, the Secretary concerned 
may not pay compensation under this section to 
a spouse or former spouse who would otherwise 
be eligible to receive such compensation if the 
Secretary determines (under regulations pre- 
scribed under subsection (k)) that the spouse or 
former spouse was an active participant in the 
conduct constituting the dependent-abuse of- 
fense. 

(h) Effect of Continuation of Military 
Pay. — In the case of payment of transitional 
compensation by reason of a total forfeiture of 
pay and allowances pursuant to a sentence of a 
court-martial, payment of transitional com- 
pensation shall not be made for any period for 
which an order — 

(1) suspends, in whole or in part, that part of 
a sentence that includes forfeiture of the 
member's pay and allowance; or 

(2) otherwise results in continuation, in 
whole or in part, of the member's pay and al- 
lowances. 

(i) Coordination of Benefits. — The Secretary 
concerned may not make payments to a spouse 
or former spouse under both this section and 
section 1408(h)(1) of this title. In the case of a 
spouse or former spouse for whom a court order 
provides for payments by the Secretary pursu- 
ant to section 1408(h)(1) of this title and to 
whom the Secretary offers payments under this 
section, the spouse or former spouse shall elect 
which to receive. 

(j) Commissary and Exchange Benefits.— (1) 
A dependent or former dependent entitled to 
payment of monthly transitional compensation 
under this section shall, while receiving pay- 
ments in accordance with this section, be enti- 
tled to use commissary and exchange stores to 
the same extent and in the same manner as a de- 
pendent of a member of the armed forces on ac- 
tive duty for a period of more than 30 days. 

(2) If a dependent or former dependent eligible 
or entitled to use commissary and exchange 
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stores under paragraph (1) is eligible or entitled 
to use commissary and exchange stores under 
another provision of law, the eligibility or enti- 
tlement of that dependent or former dependent 
to use commissary and exchange stores shall be 
determined under such other provision of law 
rather than under paragraph (1). 

(k) Regulations.— (1) The Secretary of De- 
fense shall prescribe regulations to carry out 
this section with respect to the armed forces 
(other than the Coast Guard when it is not oper- 
ating as a service in the Navy). The Secretary of 
Homeland Security shall prescribe regulations 
to carry out this section with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy. 

(2) Regulations prescribed under paragraph (1) 
shall include the criminal offenses, or categories 
of offenses, under the Uniform Code of Military 
Justice (chapter 47 of this title), Federal crimi- 
nal law, the criminal laws of the States and 
other jurisdictions of the United States, and the 
laws of other nations that are to be considered 
to be dependent-abuse offenses for the purposes 
of this section. 

(1) Dependent Child Defined.— In this section, 
the term "dependent child", with respect to a 
member or former member of the armed forces 
referred to in subsection (b), means an unmar- 
ried child, including an adopted child or a step- 
child, who was residing with the member at the 
time of the dependent-abuse offense resulting in 
the separation of the former member and — 

(1) who is under 18 years of age; 

(2) who is 18 years of age or older and is in- 
capable of self-support because of a mental or 
physical incapacity that existed before the age 
of 18 and who is (or, at the time a punitive or 
other adverse action was executed in the case 
of the former member as described in sub- 
section (b), was) dependent on the former 
member for over one-half of the child's sup- 
port; or 

(3) who is 18 years of age or older but less 
than 23 years of age, is enrolled in a full-time 
course of study in an institution of higher 
learning approved by the Secretary of Defense 
and who is (or, at the time a punitive or other 
adverse action was executed in the case of the 
former member as described in subsection (b), 
was) dependent on the former member for over 
one-half of the child's support. 

(m) Exceptional Eligibility for Dependents 
of Former Members.— (1) The Secretary con- 
cerned, under regulations prescribed under sub- 
section (k), may authorize eligibility for bene- 
fits under this section for dependents and former 
dependents of a former member of the armed 
forces in a case in which the dependents or 
former dependents are not otherwise eligible for 
such benefits and the Secretary concerned deter- 
mines that the former member engaged in con- 
duct that is a dependent-abuse offense under 
this section and the former member was sepa- 
rated from active duty other than as described 
in subsection (b). 

(2) In a case in which the Secretary concerned, 
under the authority of paragraph (1), authorizes 
benefits to be provided under this section, such 
benefits shall be provided in the same manner as 
if the former member were an individual de- 



scribed in subsection (b), except that, under reg- 
ulations prescribed under subsection (k), the 
Secretary shall make such adjustments to the 
commencement and duration of payment provi- 
sions of subsection (e), and may make adjust- 
ments to other provisions of this section, as the 
Secretary considers necessary in light of the cir- 
cumstances in order to provide benefits substan- 
tially equivalent to the benefits provided in the 
case of an individual described in subsection (b). 

(3) The authority of the Secretary concerned 
under paragraph (1) may not be delegated. 

(Added Pub. L. 103-160, div. A, title V, § 554(a)(1), 
Nov. 30, 1993, 107 Stat. 1663, §1058; renumbered 
§1059 and amended Pub. L. 103-337, div. A, title 
V, §535(a)-(c)(l), title X, § 1070(a)(5)(A), Oct. 5, 
1994, 108 Stat. 2762, 2763, 2855; Pub. L. 104-106, div. 
A, title VI, § 636(a), (b), title XV, § 1503(a)(8), Feb. 
10, 1996, 110 Stat. 367, 511; Pub. L. 105-261, div. A, 
title V, § 570(a), (b), Oct. 17, 1998, 112 Stat. 2032; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 108-136, div. A, title 
V, §§ 572(a), (b)(1), (c), 573(a), 574, Nov. 24, 2003, 117 
Stat. 1484-1486.) 

Amendments 

2003— Subsec. (b)(2). Pub. L. 108-136, §574, Inserted 
", voluntarily or involuntarily," after "administra- 
tively separated". 

Subsec. (e)(1)(A). Pub. L. 108-136, § 572(a), substituted 
"shall commence — " and els. (i) and (Ii) for "shall com- 
mence as of the date of the approval of the court-mar- 
tial sentence by the person acting under section 860(c) 
of this title (article 60(c) of the Uniform Code of Mili- 
tary Justice) If the sentence, as approved, includes a 
dismissal, dishonorable discharge, bad conduct dis- 
charge, or forfeiture of all pay and allowances; and". 

Subsec. (e)(2). Pub. L. 108-136, § 572(b)(1), substituted 
"a period of not less than 12 months and not more than 
36 months, as established in policies prescribed by the 
Secretary concerned" for "a period of 36 months, ex- 
cept that, if as of the date on which payment of transi- 
tional compensation commences the unserved portion 
of the member's period of obligated active duty service 
is less than 36 months, the period for which transi- 
tional compensation is paid shall be equal to the great- 
er of— 

"(A) the unserved portion of the member's period of 

obligated active duty service; or 
"(B) 12 months". 

Subsec. (e)(3)(A). Pub. L. 108-136, § 572(c), substituted 
"conviction is disapproved by the person acting under 
section 860(c) of this title (article 60(c) of the Uniform 
Code of Military Justice) or set aside, or each such pun- 
ishment applicable to the member under the sentence 
is disapproved by the person acting under section 860(c) 
of this title, remitted, set aside, suspended, or miti- 
gated" for "punishment applicable to the member 
under the sentence is remitted, set aside, or miti- 
gated". 

Subsec. (m). Pub. L. 108-136, § 573(a), added subsec. 
(m). 

2002— Subsecs. (a), (k)(l). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

1998— Subsec. (d)(1). Pub. L. 105-261, § 570(a)(1), struck 
out "(except as otherwise provided in this subsection)" 
after "such compensation shall" and inserted before pe- 
riod at end ", including an amount (determined under 
subsection (f)(2)) for each, if any, dependent child of the 
individual described in subsection (b) who resides in the 
same household as that spouse or former spouse". 

Subsec. (d)(2). Pub. L. 105-261, § 570(a)(2), substituted 
"is or, but for subsection (g), would be eligible" for 
"(but for subsection (g)) would be eligible" and "com- 
pensation under this section shall" for "such com- 
pensation shall". 
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Subsec. (d)(4). Pub. L. 105-261, § 570(a)(3), substituted 
"For purposes of this subsection" for "For purposes of 
paragraphs (2) and (3)". 

Subsec. (f)(2). Pub. L. 105-261, § 570(b), substituted 
"has custody of a dependent child of the member who 
resides in the same household as that spouse or former 
spouse" for "has custody of a dependent child or chil- 
dren of the member". 

1996— Subsec. (a). Pub. L. 104-106, § 636(a), inserted at 
end "Upon establishment of such a program, the pro- 
gram shall apply in the case of each such member de- 
scribed in subsection (b) who is under the jurisdiction 
of the Secretary establishing the program." 

Subsec. (c)(2). Pub. L. 104-106, § 1503(a)(8), substituted 
"subsection (k)" for "subsection (j)". 

Subsec. (d). Pub. L. 104-106, § 636(b)(1), in introductory 
provisions, substituted "the case of any individual de- 
scribed in subsection (b)" for "any case of a separation 
from active duty as described in subsection (b)" and 
"dependents of the individual" for "dependents of the 
former member". 

Subsec. (d)(1). Pub. L. 104-106, § 636(b)(2), substituted 
"If the individual" for "If the former member" and "to 
whom the individual" for "to whom the member". 

Subsec. (d)(2). Pub. L. 104-106, § 636(b)(3), substituted 
"individual described in subsection (b)" for "former 
member" in two places. 

Subsec. (d)(3). Pub. L. 104-106, § 636(b)(4), substituted 
"individual described in subsection (b)" for "former 
member". 

Subsec. (d)(4). Pub. L. 104-106, § 636(b)(5), substituted 
"individual described in subsection (b)" for "member" 
in two places. 

Subsec. (g)(3). Pub. L. 104-106, § 1503(a)(8), substituted 
"subsection (k))" for "subsection (j))". 

1994— Pub. L. 103-337, § 1070(a)(5)(A), renumbered sec- 
tion 1058 of this title as this section. 

Pub. L. 103-337, §535(c)(l), inserted "; commissary and 
exchange benefits" at end of section catchline. 

Subsec. (e). Pub. L. 103-337, § 535(a), amended subsec. 
(e) generally. Prior to amendment, subsec. (e) read as 
follows: 

"(e) Commencement and Duration op Payment. — (1) 
Payment of transitional compensation under this sec- 
tion shall commence as of the date of the discontinu- 
ance of the member's pay and allowances pursuant to 
the separation or sentencing of the member and, except 
as provided in paragraph (2), shall be paid for a period 
of 36 months. 

"(2) If as of the date on which payment of transi- 
tional compensation commences the unserved portion 
of the member's period of obligated active duty service 
is less than 36 months, the period for which transi- 
tional compensation is paid shall be equal to the great- 
er of— 

"(A) the unserved portion of the member's period of 
obligated active duty service; or 

"(B) 12 months." 
Subsecs. (j) to (I). Pub. L. 103-337, § 535(b), added sub- 
sec. (j) and redesignated former subsecs. (j) and (k) as 
(k) and (I), respectively. 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 572(d), Nov. 24, 2003, 
117 Stat. 1485, provided that: "The amendments made 
by this section [amending this section] shall apply only 
with respect to cases in which a court-martial sentence 
is adjudged on or after the date of the enactment of 
this Act [Nov. 24, 2003]." 

Pub. L. 108-136, div. A, title V, § 573(b), Nov. 24, 2003, 
117 Stat. 1485, provided that: "The authority under sub- 
section (m) of section 1059 of title 10, United States 
Code, as added by subsection (a), may be exercised with 
respect to eligibility for benefits under that section 
only for dependents and former dependents of individ- 
uals who are separated from active duty in the Armed 
Forces on or after the date of the enactment of this Act 
[Nov. 24, 2003]." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 



Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title V, § 570(c), Oct. 17, 1998, 
112 Stat. 2032, provided that: "No benefits shall accrue 
by reason of the amendments made by this section 
[amending this section] for any month that begins be- 
fore the date of the enactment of this Act [Oct. 17, 
1998]." 

Effective Date 

Section 554(b) of Pub. L. 103-160, as amended by Pub. 
L. 103-337, div. A, title X, § 1070(b)(5), Oct. 5, 1994, 108 
Stat. 2856; Pub. L. 104-106, div. A, title VI, § 636(c), Feb. 
10, 1996, 110 Stat. 367, provided that: 

"(1) The section of title 10, United States Code, added 
by subsection (a)(1) [this section] shall apply with re- 
spect to a member of the Armed Forces who, after No- 
vember 29, 1993— 

"(A) is separated from active duty as described in 

subsection (b) of such section; or 
"(B) forfeits all pay and allowances as described in 

such subsection. 

"(2) Payments of transitional compensation under 
that section in the case of any person eligible to re- 
ceive payments under that section shall be made for 
each month after November 1993 for which that person 
may be paid transitional compensation in accordance 
with that section." 

Duration of Transitional Compensation Payments 

Pub. L. 108-136, div. A, title V, § 572(b)(2), Nov. 24, 2003, 
117 Stat. 1485, provided that: "Policies under subsection 
(e)(2) of section 1059 of title 10, United States Code, as 
amended by paragraph (1), for the duration of transi- 
tional compensation payments under that section shall 
be prescribed under such subsection not later than six 
months after the date of the enactment of this Act 
[Nov. 24, 2003]." 

§ 1060. Military service of retired members with 
newly democratic nations: consent of Con- 
gress 

(a) Consent of Congress. — Subject to sub- 
section (b), Congress consents to a retired mem- 
ber of the uniformed services — 

(1) accepting employment by, or holding an 
office or position in, the military forces of a 
newly democratic nation; and 

(2) accepting compensation associated with 
such employment, office, or position. 

(b) Approval Required— The consent pro- 
vided in subsection (a) for a retired member of 
the uniformed services to accept employment or 
hold an office or position shall apply to a retired 
member only if the Secretary concerned and the 
Secretary of State jointly approve the employ- 
ment or the holding of such office or position. 

(c) Determination of Newly Democratic Na- 
tions. — The Secretary concerned and the Sec- 
retary of State shall jointly determine whether 
a nation is a newly democratic nation for the 
purposes of this section. 

[(d) Repealed. Pub. L. 108-136, div. A, title X, 
§ 1031(a)(9), Nov. 24, 2003, 117 Stat. 1597.] 

(e) Continued Entitlement to Retired Pay 
and Benefits. — The eligibility of a retired mem- 
ber to receive retired or retainer pay and other 
benefits arising from the retired member's 
status as a retired member of the uniformed 
services, and the eligibility of dependents of 
such retired member to receive benefits on the 
basis of such retired member's status as a re- 
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tired member of the uniformed services, may 
not be terminated by reason of employment or 
holding of an office or position consented to in 
subsection (a). 

(f) Retired Member Defined. — In this section, 
the term "retired member" means a member or 
former member of the uniformed services who is 
entitled to receive retired or retainer pay. 

(g) Civil Employment by Foreign Govern- 
ments. — For a provision of law providing the 
consent of Congress to civil employment by for- 
eign governments, see section 908 of title 37. 

(Added Pub. L. 103-160, div. A, title XIV, 
§ 1433(b)(1), Nov. 30, 1993, 107 Stat. 1834, §1058; re- 
numbered §1060, Pub. L. 103-337, div. A, title X, 
§ 1070(a)(6)(A), Oct. 5, 1994, 108 Stat. 2855; amend- 
ed Pub. L. 104-106, div. A, title XV, §1502(a)(13), 
Feb. 10, 1996, 110 Stat. 503; Pub. L. 106-65, div. A, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 108-136, div. A, title X, § 1031(a)(9), Nov. 24, 
2003, 117 Stat. 1597.) 

Amendments 

2003— Subsec. (d). Pub. L. 108-136 struck out heading 
and text of subsec. (d). Text read as follows: "The Sec- 
retary concerned and the Secretary of State shall no- 
tify the Committee on Armed Services and the Com- 
mittee on Foreign Relations of the Senate and the 
Committee on Armed Services and the Committee on 
International Relations of the House of Representa- 
tives of each approval under subsection (b) and each de- 
termination under subsection (o)." 

1999— Subsec. (d). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (d). Pub. L. 104-106 substituted "Com- 
mittee on National Security and the Committee on 
International Relations" for "Committee on Armed 
Services and the Committee on Foreign Affairs". 

1994— Pub. L. 103-337 renumbered section 1058 of this 
title as this section. 

Effective Date 

Section 1433(d) of Pub. L. 103-160 provided that this 
section was to take effect as of Jan. 1, 1993, prior to re- 
peal by Pub. L. 103-236, title I, § 182(b), Apr. 30, 1994, 108 
Stat. 418. 

Restoration op Withheld Benefits 

Pub. L. 103-236, title I, § 182(a), Apr. 30, 1994, 108 Stat. 
418, as amended by Pub. L. 103-337, div. A, title X, 
§ 1070(d)(7), Oct. 5, 1994, 108 Stat. 2858; Pub. L. 103-415, 
§l(j), Oct. 25, 1994, 108 Stat. 4301, provided that: "With 
respect to any person for which the Secretary of State 
and the Secretary concerned within the Department of 
Defense have approved the employment or the holding 
of a position pursuant to the provisions of section 1060 
of title 10, United States Code, before April 30, 1994, the 
consents, approvals and determinations under that sec- 
tion shall be deemed to be effective as of January 1, 
1993." 

Congressional Findings 

Section 1433(a) of Pub. L. 103-160 provided that: "The 
Congress makes the following findings: 

"(1) It is in the national security interest of the 
United States to promote democracy throughout the 
world. 

"(2) The armed forces of newly democratic nations 
often lack the democratic traditions that are a hall- 
mark of the Armed Forces of the United States. 

"(3) The understanding of military roles and mis- 
sions in a democracy is essential for the development 
and preservation of democratic forms of government. 

"(4) The service of retired members of the Armed 
Forces of the United States in the armed forces of 



newly democratic nations could lead to a better un- 
derstanding of military roles and missions in a de- 
mocracy." 

§ 1060a. Special supplemental food program 

(a) Program Required.— The Secretary of De- 
fense shall carry out a program to provide sup- 
plemental foods and nutrition education to 
members of the armed forces on duty at stations 
outside the United States (and its territories 
and possessions) and to eligible civilians serving 
with, employed by, or accompanying the armed 
forces outside the United States (and its terri- 
tories and possessions). 

(b) Funding Mechanism.— The Secretary of De- 
fense shall use funds available for the Depart- 
ment of Defense to carry out the program under 
subsection (a). 

(c) Program Administration. — (1)(A) The Sec- 
retary of Defense shall administer the program 
referred to in subsection (a) and, except as pro- 
vided in subparagraph (B), shall determine eligi- 
bility for program benefits under the criterion 
published by the Secretary of Agriculture under 
section 17 of the Child Nutrition Act of 1966 (42 
U.S.C. 1786). In determining eligibility for bene- 
fits, a person already certified for participation 
in the special supplemental nutrition program 
for women, infants, and children under such sec- 
tion 17 shall be considered eligible for the dura- 
tion of the certification period under that spe- 
cial supplemental nutrition program. 

(B) In determining eligibility for families of 
individuals participating in the program under 
this section, the Secretary of Defense shall, to 
the extent practicable, use the criterion de- 
scribed in subparagraph (A), including nutri- 
tional risk standards. In the application of such 
criterion, the Secretary shall exclude from in- 
come any basic allowance for housing as per- 
mitted under section 17(d)(2)(B) of the Child Nu- 
trition Act of 1966 (42 U.S.C. 1786(d)(2)(B)). 

(2) The program benefits provided under the 
program shall be similar to benefits provided by 
State and local agencies in the United States, 
particularly with respect to nutrition education. 

(3) The Secretary of Agriculture shall provide 
technical assistance to the Secretary of Defense, 
if so requested by the Secretary of Defense, for 
the purpose of carrying out the program under 
subsection (a). 

(d) Departure From Standards.— The Sec- 
retary of Defense may authorize departures 
from standards prescribed by the Secretary of 
Agriculture regarding the supplemental foods to 
be made available in the program when local 
conditions preclude strict compliance or when 
such compliance is highly impracticable. 

(e) Rebate Agreements With Food Produc- 
ers. — (1) In the administration of the program 
under this section, the Secretary of Defense may 
enter into a contract with a producer of a par- 
ticular brand of food that provides for — 

(A) the Secretary of Defense to procure that 
particular brand of food, exclusive of other 
brands of the same or similar food, for the pur- 
pose of providing the food in commissary 
stores or Navy Exchange Markets of the De- 
partment of Defense as a supplemental food 
under the program; and 

(B) the producer to rebate to the Secretary 
amounts equal to agreed portions of the 
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amounts paid by the Secretary for the pro- 
curement of that particular brand of food for 
the program. 

(2) The Secretary of Defense shall use competi- 
tive procedures under chapter 137 of this title to 
enter into contracts under this subsection. 

(3) The period covered by a contract entered 
into under this subsection, including- any period 
of extension of the contract by modification of 
the contract, exercise of an option, or other 
cause, may not exceed three years. No such con- 
tract may be extended by a modification of the 
contract, by exercise of an option, or by any 
other means. Nothing in this paragraph pro- 
hibits a contractor under a contract entered 
into under this subsection for any year from 
submitting an offer for, and being awarded, a 
contract that is to be entered into under this 
subsection for a successive year. 

(4) Amounts rebated under a contract entered 
into under paragraph (1) shall be credited to the 
appropriation available for carrying out the pro- 
gram under this section in the fiscal year in 
which rebated, shall be merged with the other 
sums in that appropriation, and shall be avail- 
able for the program for the same period as the 
other sums in the appropriation. 

(f) Regulations. — The Secretary of Defense 
shall prescribe regulations to administer the 
program authorized by this section. 

(g) Definitions. — In this section: 

(1) The term "eligible civilian" means — 

(A) a dependent of a member of the armed 
forces residing with the member outside the 
United States; 

(B) an employee of a military department 
who is a national of the United States and is 
residing outside the United States in con- 
nection with such individual's employment 
or a dependent of such individual residing 
with the employee outside the United 
States; or 

(C) an employee of a Department of De- 
fense contractor who is a national of the 
United States and is residing outside the 
United States in connection with such indi- 
vidual's employment or a dependent of such 
individual residing with the employee out- 
side the United States. 

(2) The term "national of the United States" 
means — 

(A) a citizen of the United States; or 

(B) a person who, though not a citizen of 
the United States, owes permanent alle- 
giance to the United States, as determined 
in accordance with the Immigration and Na- 
tionality Act (8 U.S.C. 1101 et seq.). 

(3) The term "dependent" has the meaning 
given such term in subparagraphs (A), (D), (E), 
and (I) of section 1072(2) of this title. 

(4) The terms "nutrition education" and 
"supplemental foods" have the meanings 
given the terms in section 17(b) of the Child 
Nutrition Act of 1966 (42 U.S.C. 1786(b)). 

(Added Pub. L. 103-337, div. A, title VI, § 653(a), 
Oct. 5, 1994, 108 Stat. 2794; amended Pub. L. 
104-106, div. A, title XV, § 1503(a)(9), Feb. 10, 1996, 
110 Stat. 511; Pub. L. 105-85, div. A, title VI, 
§ 655(b)(1), Nov. 18, 1997, 111 Stat. 1805; Pub. L. 



106-65, div. A, title VI, §674(a)-(d), Oct. 5, 1999, 
113 Stat. 675; Pub. L. 106-398, §1 [[div. A], title 
VI, §662], Oct. 30, 2000, 114 Stat. 1654, 1654A-167; 
Pub. L. 107-107, div. A, title III, §334, Dec. 28, 
2001, 115 Stat. 1059; Pub. L. 107-314, div. A, title 
III, §324, Dec. 2, 2002, 116 Stat. 2511.) 

References in Text 

The Immigration and Nationality Act, referred to in 
subsec. (g)(2)(B), is act June 27, 1952, ch. 477, 66 Stat. 
163, as amended, which is classified principally to chap- 
ter 12 (§1101 et seq.) of Title 8, Aliens and Nationality. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1101 of Title 8 
and Tables. 

Amendments 

2002— Subsec. (e)(1)(A). Pub. L. 107-314, § 324(a), In- 
serted "or Navy Exchange Markets" after "commissary 
stores". 

Subsec. (e)(3). Pub. L. 107-314, § 324(b), in first sen- 
tence, substituted "subsection, Including any period of 
extension of the contract by modification of the con- 
tract, exercise of an option, or other cause, may not ex- 
ceed three years" for "subsection may not exceed one 
year". 

2001— Subsecs. (e) to (g). Pub. L. 107-107 added subsec. 
(e) and redesignated former subsecs. (e) and (f) as (f) 
and (g), respectively. 

2000— Subsec. (c)(1)(B). Pub. L. 106-398 added second 
sentence and struck out former second sentence which 
read as follows: "The Secretary shall also consider the 
value of housing In kind provided to the Individual 
when determining program eligibility." 

1999— Subsec. (a). Pub. L. 106-65, § 674(a), substituted 
"Program Required" for "Authority" In heading and 
"The Secretary of Defense shall carry out a program to 
provide supplemental foods and nutrition education" 
for "The Secretary of Defense may carry out a program 
to provide special supplemental food benefits" in text. 

Subsec. (b). Pub. L. 106-65, § 674(b), amended heading 
and text of subsec. (b) generally. Prior to amendment, 
text read as follows: "For the purpose of obtaining Fed- 
eral payments and commodities in order to carry out 
the program referred to In subsection (a), the Secretary 
of Agriculture shall make available to the Secretary of 
Defense the same payments and commodities as are 
made for the special supplemental food program in the 
United States under section 17 of the Child Nutrition 
Act of 1966 (42 U.S.C. 1786). The Secretary of Defense 
may use funds available for the Department of Defense 
to carry out the program under subsection (a)." 

Subsec. (c)(1)(A). Pub. L. 106-65, § 674(c)(1), inserted at 
end "In determining eligibility for benefits, a person 
already certified for participation in the special supple- 
mental nutrition program for women, infants, and chil- 
dren under such section 17 shall be considered eligible 
for the duration of the certification period under that 
special supplemental nutrition program." 

Subsec. (c)(1)(B). Pub. L. 106-65, § 674(c)(2), added sub- 
par. (B) and struck out former subpar. (B) which read 
as follows: "The Secretary of Defense shall prescribe 
regulations governing computation of income eligi- 
bility standards for families of individuals participat- 
ing in the program under this section." 

Subsec. (c)(2). Pub. L. 106-65, § 674(c)(3), inserted 
", particularly with respect to nutrition education" be- 
fore period at end. 

Subsec. (c)(3). Pub. L. 106-65, § 674(c)(4), added par. (3). 

Subsec. (f)(4). Pub. L. 106-65, § 674(d), added par. (4). 

1997 — Subsec. (b). Pub. L. 105-85 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: "For the purpose of 
obtaining Federal payments and commodities in order 
to carry out the program referred to in subsection (a), 
the Secretary of Agriculture shall make available to 
the Secretary of Defense from funds appropriated for 
such purpose, the same payments and commodities as 
are made for the special supplemental food program in 



§ 1060b 



TITLE 10— ARMED FORCES 



Page 566 



the United States under section 17 of the Child Nutri- 
tion Act of 1966 (42 U.S.C. 1786)." 

1996— Subsec. (f)(2)(B). Pub. L. 104-106 substituted 
", as determined in accordance with the Immigration 
and Nationality Act (8 U.S.C. 1101 et seq.)" for "(as de- 
fined in section 101(a)(22) of the Immigration and Na- 
tionality Act (8 U.S.C. 1101(a)(22)))". 

Report on Implementation op Special 
Supplemental Food Program 

Pub. L. 105-85, div. A, title VI, § 655(b)(2), Nov. 18, 1997, 
111 Stat. 1805, directed the Secretary of Defense to sub- 
mit to Congress a report including plans to implement 
the program authorized under this section not later 
than 90 days after Nov. 18, 1997. 

§ 1060b. Military ID cards: dependents and sur- 
vivors of retirees 

(a) Issuance of Permanent ID Card. — (1) In 
issuing military ID cards to retiree dependents, 
the Secretary concerned shall issue a permanent 
ID card (not subject to renewal) to any such re- 
tiree dependent as follows: 

(A) A retiree dependent who has attained 75 
years of age. 

(B) A retiree dependent who is permanently 
disabled. 

(2) A permanent ID card shall be issued to a re- 
tiree dependent under paragraph (1)(A) upon the 
expiration, after the retiree dependent attains 75 
years of age, of any earlier, renewable military 
card or, if earlier, upon the request of the re- 
tiree dependent after attaining age 75. 

(b) Definitions.— In this section: 

(1) The term "military ID card" means a 
card or other form of identification used for 
purposes of demonstrating eligibility for any 
benefit from the Department of Defense. 

(2) The term "retiree dependent" means a 
person who is a dependent of a retired member 
of the uniformed services, or a survivor of a 
deceased retired member of the uniformed 
services, who is eligible for any benefit from 
the Department of Defense. 

(Added Pub. L. 108-375, div. A, title V, § 583(a)(1), 
Oct. 28, 2004, 118 Stat. 1929; amended Pub. L. 
109-364, div. A, title V, § 598(a), (b)(1), Oct. 17, 
2006, 120 Stat. 2237.) 

Amendments 

2006— Pub. Li. 109-364, § 598(b)(1), struck out 
"; issuance of permanent ID card after attaining 75 
years of age" after "retirees" in section catchline. 

Subsec. (a). Pub. L. 109-364, § 598(a), amended heading 
and text of subsec. (a) generally. Prior to amendment, 
text read as follows: "In issuing military ID cards to 
retiree dependents, the Secretary concerned shall issue 
a permanent ID card (not subject to renewal) to any 
such retiree dependent who has attained 75 years of 
age. Such a permanent ID card shall be issued upon the 
expiration, after the retiree dependent attains 75 years 
of age, of any earlier, renewable military ID card or, if 
earlier, upon the request of such a retiree dependent 
after attaining age 75." 

Effective Date 

Pub. L. 108-375, div. A, title V, § 583(b), Oct. 28, 2004, 
118 Stat. 1929, provided that: "Section 1060b of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2004." 



CHAPTER 54— COMMISSARY AND EXCHANGE 
BENEFITS 

Sec. 

1061. Survivors of certain Reserve and Guard mem- 

bers. 

1062. Certain former spouses. 

1063. Use of commissary stores and MWR retail fa- 

cilities: members of reserve components 
and reserve retirees under age 60. 

1064. Use of commissary stores and MWR retail fa- 

cilities: members of National Guard serving 
in federally declared disaster or national 
emergency. 

Amendments 

2003— Pub. L. 108-136, div. A, title VI, § 651(c), Nov. 24, 
2003, 117 Stat. 1522, added items 1063 and 1064 and struck 
out former items 1063 "Use of commissary stores: mem- 
bers of Ready Reserve", 1063a "Use of commissary 
stores and MWR retail facilities: members of National 
Guard serving in federally declared disaster or national 
emergency", 1064 "Use of commissary stores: persons 
qualified for retired pay under chapter 1223 but under 
age 60", and 1065 "Morale, welfare, and recreation retail 
facilities: use by members of reserve components and 
dependents". 

2002— Pub. L. 107-314, div. A, title III, § 322(b)(2), Dec. 
2, 2002, 116 Stat. 2510, inserted "or national emergency" 
after "disaster" in item 1063a. 

2001— Pub. L. 107-107, div. A, title III, § 331(d)(3), Dec. 
28, 2001, 115 Stat. 1058, struck out "with at least 50 cred- 
itable points" after "Ready Reserve" in item 1063. 

1998— Pub. L. 105-261, div. A, title III, § 362(e), Oct. 17, 
1998, 112 Stat. 1985, added items 1063, 1063a, and 1064 and 
struck out former items 1063 "Period for use of com- 
missary stores: eligibility for members of the Ready 
Reserve" and 1064 "Use of commissary stores by certain 
members and former members". 

1996— Pub. L. 104-106, div. A, title III, § 342(b), Feb. 10, 
1996, 110 Stat. 266, substituted "Morale, welfare, and 
recreation retail facilities: use by members of reserve 
components and dependents" for "Use of certain mo- 
rale, welfare, and recreation facilities by members of 
reserve components and dependents" in item 1065. 

1992— Pub. L. 102-484, div. A, title III, § 365(c)(2), Oct. 
23, 1992, 106 Stat. 2382, substituted "eligibility for mem- 
bers of the Ready Reserve" for "eligibility attributable 
to active duty for training". 

1990— Pub. L. 101-510, div. A, title III, § 321(d), Nov. 5, 
1990, 104 Stat. 1528, added items 1064 and 1065. 

§ 1061. Survivors of certain Reserve and Guard 
members 

(a) Benefits. — The Secretary of Defense shall 
prescribe regulations to allow dependents of 
members of the uniformed services described in 
subsection (b) to use commissary and exchange 
stores on the same basis as dependents of mem- 
bers of the uniformed services who die while on 
active duty for a period of more than 30 days. 

(b) Covered Dependents. — A dependent re- 
ferred to in subsection (a) is a dependent of a 
member of a uniformed service who died — 

(1) while on active duty, active duty for 
training, or inactive-duty training (regardless 
of the period of such duty); or 

(2) while traveling to or from the place at 
which the member was to perform, or has per- 
formed, active duty, active duty for training, 
or inactive-duty training (regardless of the pe- 
riod of such duty). 

(Added Pub. L. 100-370, § 1(c)(1), July 19, 1988, 102 
Stat. 841.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-145, title III, §308, Nov. 
8, 1985, 99 Stat. 618. 
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§ 1062. Certain former spouses 

The Secretary of Defense shall prescribe such 
regulations as may be necessary to provide that 
an unremarried former spouse described in sub- 
paragraph (F)(i) of section 1072(2) of this title is 
entitled to commissary and exchange privileges 
to the same extent and on the same basis as the 
surviving spouse of a retired member of the uni- 
formed services. 

(Added Pub. L. 100-370, § 1(c)(1), July 19, 1988, 102 
Stat. 841.) 

Historical and Revision Notes 

Section is based on Pub. L. 97-252, title X, §1005, Sept. 
8, 1982, 96 Stat. 737. 

§ 1063. Use of commissary stores and MWR retail 
facilities: members of reserve components 
and reserve retirees under age 60 

(a) Members of the Selected Reserve. — A 
member of the Selected Reserve in good stand- 
ing (as determined by the Secretary concerned) 
shall be permitted to use commissary stores and 
MWR retail facilities on the same basis as mem- 
bers on active duty. 

(b) Members of Ready Reserve Not in Se- 
lected Reserve. — Subject to such regulations 
as the Secretary of Defense may prescribe, a 
member of the Ready Reserve (other than mem- 
bers of the Selected Reserve) may be permitted 
to use commissary stores and MWR retail facili- 
ties on the same basis as members serving on ac- 
tive duty. 

(c) Reserve Retirees Under Age 60. — A mem- 
ber or former member of a reserve component 
under 60 years of age who, but for age, would be 
eligible for retired pay under chapter 1223 of this 
title shall be permitted to use commissary 
stores and MWR retail facilities on the same 
basis as members of the armed forces entitled to 
retired pay under any other provision of law. 

(d) Dependents. — (1) Dependents of a member 
who is permitted under subsection (a) or (b) to 
use commissary stores and MWR retail facilities 
shall be permitted to use stores and such facili- 
ties on the same basis as dependents of members 
on active duty. 

(2) Dependents of a member who is permitted 
under subsection (c) to use commissary stores 
and MWR retail facilities shall be permitted to 
use stores and such facilities on the same basis 
as dependents of members of the armed forces 
entitled to retired pay under any other provision 
of law. 

(e) MWR Retail Facility Defined.— In this 
section, the term "MWR retail facilities" means 
exchange stores and other revenue-generating 
facilities operated by nonappropriated fund ac- 
tivities of the Department of Defense for the 
morale, welfare, and recreation of members of 
the armed forces. 

(Added Pub. L. 101-510, div. A, title III, § 321(c), 
Nov. 5, 1990, 104 Stat. 1528, §1065; amended Pub. 
L. 104-106, div. A, title III, § 342(a), Feb. 10, 1996, 
110 Stat. 265; renumbered §1063 and amended 
Pub. L. 108-136, div. A, title VI, § 651(a), (b)(4), 
(5), Nov. 24, 2003, 117 Stat. 1521, 1522.) 

Prior Provisions 

A prior section 1063, added Pub. L. 99-661, div. A, title 
VI, § 656(a)(1), Nov. 14, 1986, 100 Stat. 3891, §1052; renum- 



bered §1063, Pub. L. 100-370, § 1(c)(2)(A), July 19, 1988, 102 
Stat. 841; amended Pub. L. 101-510, div. A, title III, 
§ 321(a)(1), Nov. 5, 1990, 104 Stat. 1527; Pub. L. 102-484, 
div. A, title III, § 365(a), (c)(1), Oct. 23, 1992, 106 Stat. 
2382; Pub. L. 104-106, div. A, title XV, § 1501(c)(9), Feb. 
10, 1996, 110 Stat. 499; Pub. L. 105-261, div. A, title III, 
§ 362(a), (d)(1), Oct. 17, 1998, 112 Stat. 1984, 1985; Pub. L. 

107- 107, div. A, title III, §331(a)-(d)(2), Dec. 28, 2001, 115 
Stat. 1057, related to use of commissary stores by mem- 
bers of Ready Reserve, prior to repeal by Pub. L. 

108- 136, div. A, title VI, § 651(b)(1), Nov. 24, 2003, 117 
Stat. 1521. 

Amendments 

2003— Pub. L. 108-136, § 651(b)(4), (5), renumbered sec- 
tion 1065 of this title as this section and substituted 
"Use of commissary stores and MWR retail facilities: 
members of reserve components and reserve retirees 
under age 60" for "Morale, welfare, and recreation re- 
tail facilities: use by members of reserve components 
and dependents" in section catchline. 

Subsecs. (a) to (c). Pub. L. 108-136, § 651(a)(1), inserted 
"commissary stores and" after "use". 

Subsec. (d). Pub. L. 108-136, §651(a)(2), inserted "com- 
missary stores and" after "permitted under subsection 
(a) or (b) to use" and "stores and" after "permitted to 
use" in par. (1), and inserted "commissary stores and" 
after "permitted under subsection (c) to use" and 
"stores and" after "permitted to use" in par. (2). 

1996— Pub. L. 104-106 substituted "Morale, welfare, 
and recreation retail facilities: use by members of re- 
serve components and dependents" for "Use of certain 
morale, welfare, and recreation facilities by members 
of reserve components and dependents" in section 
catchline and amended text generally. Prior to amend- 
ment, text read as follows: 

"(a) Unrestricted Use Required. — Members of the 
Selected Reserve in good standing (as determined by 
the Secretary concerned) and members who would be 
eligible for retired pay under chapter 67 of this title but 
for the fact that the member is under 60 years of age, 
and the dependents of such members, shall be per- 
mitted to use the exchange stores and other revenue 
generating facilities operated by nonappropriated fund 
activities of the Department of Defense for the morale, 
welfare, and recreation of members of the Armed 
Forces. Such use shall be permitted on the same basis 
as members on active duty. 

"(b) Eligibility to Use Authorized. — Subject to such 
regulations as the Secretary of Defense may prescribe, 
members of the Ready Reserve (other than members of 
the Selected Reserve) may be permitted to use the fa- 
cilities referred to in subsection (a) on the same basis 
as members serving on active duty." 

Effective Date 

Pub. L. 101-510, div. A, title III, § 321(e)(1), Nov. 5, 1990, 
104 Stat. 1528, provided that: "The amendments made 
by subsections (b) and (c) [enacting this section and 
former section 1064 of this title] shall take effect 120 
days after the date of the enactment of this Act [Nov. 
5, 1990]." 

Regulations 

Pub. L. 101-510, div. A, title III, § 321(e)(2), Nov. 5, 1990, 
104 Stat. 1528, provided that: "The Secretary of Defense 
shall prescribe such regulations as may be necessary 
for the proper administration of sections [former] 1064 
and 1065 [now 1063] of title 10, United States Code, as 
added by this section, not later than 90 days after the 
date of the enactment of this Act [Nov. 5, 1990]." 

[§ 1063a. Renumbered § 1064] 

§ 1064. Use of commissary stores and MWR retail 
facilities: members of National Guard serving 
in federally declared disaster or national 
emergency 

(a) Eligibility of Members.— A member of the 
National Guard who, although not in Federal 
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service, is called or ordered to duty in response 
to a federally declared disaster or national 
emergency shall be permitted to use com- 
missary stores and MWR retail facilities during 
the period of such duty on the same basis as 
members of the armed forces on active duty. 

(b) Eligibility of Dependents. — A dependent 
of a member of the National Guard who is per- 
mitted under subsection (a) to use commissary 
stores and MWR retail facilities shall be per- 
mitted to use such stores and facilities, during 
the same period as the member, on the same 
basis as dependents of members of the armed 
forces on active duty. 

(c) Definitions. — In this section: 

(1) Federally declared disaster.— The 
term "federally declared disaster" means a 
disaster or other situation for which a Presi- 
dential declaration of major disaster is issued 
under section 401 of the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
(42 U.S.C. 5170). 

(2) MWR retail facilities.— The term 
"MWR retail facilities" has the meaning given 
that term in section 1063(e) of this title. 

(3) National emergency.— The term "na- 
tional emergency" means a national emer- 
gency declared by the President or Congress. 

(Added Pub. L. 105-261, div. A, title III, § 362(c), 
Oct. 17, 1998, 112 Stat. 1985, § 1063a; amended Pub. 
L. 107-314, div. A, title III, § 322(a), (b)(1), Dec. 2, 
2002, 116 Stat. 2510; renumbered §1064 and amend- 
ed Pub. L. 108-136, div. A, title VI, § 651(b)(2), (3), 
Nov. 24, 2003, 117 Stat. 1521.) 

Prior Provisions 

A prior section 1064, added Pub. L. 101-510, div. A, 
title III, §321(b), Nov. 5, 1990, 104 Stat. 1528; amended 
Pub. L. 104-106, div. A, title XV, § 1501(c)(8), Feb. 10, 
1996, 110 Stat. 499; Pub. L. 105-261, div. A, title III, 
§ 362(b), (d)(2), Oct. 17, 1998, 112 Stat. 1984, 1985, related 
to use of commissary stores by persons qualified for re- 
tired pay but under age 60, prior to repeal by Pub. L. 
108-136, div. A, title VI, § 651(b)(1), Nov. 24, 2003, 117 
Stat. 1521. 

Amendments 

2003— Pub. L. 108-136, § 651(b)(3), renumbered section 
1063a of this title as this section. 

Subsec. (c)(2). Pub. L. 108-136, § 651(b)(2), substituted 
"section 1063(e)" for "section 1065(e)". 

2002— Pub. L. 107-314, § 322(b)(1), inserted "or national 
emergency" after "disaster" in section catchline. 

Subsec. (a). Pub. L. 107-314, §322(a)(l), inserted "or 
national emergency" after "disaster". 

Subsec. (c)(3). Pub. L. 107-314, § 322(a)(2), added par. 
(3). 

[§ 1065. Renumbered § 1063] 

CHAPTER 55— MEDICAL AND DENTAL CARE 

Sec. 

1071. Purpose of this chapter. 

1072. Definitions. 

1073. Administration of this chapter. 

1073a. Contracts for health care: best value con- 
tracting. 
1073b. Recurring reports. 

1074. Medical and dental care for members and cer- 

tain former members. 
1074a. Medical and dental care: members on duty 
other than active duty for a period of more 
than 30 days. 

1074b. Medical and dental care: Academy cadets and 
midshipmen; members of, and designated 
applicants for membership in, Senior ROTC. 



Sec. 

1074c. Medical care: authority to provide a wig. 
1074d. Certain primary and preventive health care 
services. 

1074e. Medical care: certain Reserves who served in 
Southwest Asia during the Persian Gulf 
Conflict. 

1074f. Medical tracking system for members de- 
ployed overseas. 

1074g. Pharmacy benefits program. 

1074h. Medical and dental care: medal of honor re- 
cipients; dependents. 

1074i. Reimbursement for certain travel expenses. 

1074j. Sub-acute care program. 

1074k. Long-term care insurance. 

1074Z. Notification to Congress of hospitalization of 

combat wounded members. 
1074m. Mental health assessments for members of 

the armed forces deployed in support of a 

contingency operation. 
[1075. Repealed.] 

1076. Medical and dental care for dependents: gen- 

eral rule. 

1076a. TRICARE dental program. 
[1076b. Repealed.] 

1076c. Dental insurance plan: certain retirees and 
their surviving spouses and other depend- 
ents. 

1076d. TRICARE program: TRICARE Standard cov- 
erage for members of the Selected Reserve. 

1076e. TRICARE program: TRICARE Standard cov- 
erage for certain members of the Retired 
Reserve who are qualified for a non-regular 
retirement but are not yet age 60. 

1077. Medical care for dependents: authorized care 

in facilities of uniformed services. 

1078. Medical and dental care for dependents: 

charges. 

1078a. Continued health benefits coverage. 

1078b. Provision of food to certain members and de- 
pendents not receiving inpatient care in 
military medical treatment facilities. 

1079. Contracts for medical care for spouses and 

children: plans. 

1079a. CHAMPUS: treatment of refunds and other 
amounts collected. 

1079b. Procedures for charging fees for care provided 
to civilians; retention and use of fees col- 
lected. 

1080. Contracts for medical care for spouses and 

children: election of facilities. 

1081. Contracts for medical care for spouses and 

children: review and adjustment of pay- 
ments. 

1082. Contracts for health care: advisory commit- 

tees. 

1083. Contracts for medical care for spouses and 

children: additional hospitalization. 

1084. Determinations of dependency. 

1085. Medical and dental care from another execu- 

tive department: reimbursement. 

1086. Contracts for health benefits for certain 

members, former members, and their de- 
pendents. 

1086a. Certain former spouses: extension of period of 
eligibility for health benefits. 

1086b. Prohibition against requiring retired mem- 
bers to receive health care solely through 
the Department of Defense. 

1087. Programing facilities for certain members, 

former members, and their dependents in 
construction projects of the uniformed serv- 
ices. 

1088. Air evacuation patients: furnished subsist- 

ence. 

1089. Defense of certain suits arising out of medical 

malpractice. 

1090. Identifying and treating drug and alcohol de- 

pendence. 

1090a. Commanding officer and supervisor referrals 
of members for mental health evaluations. 
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Sec. 

1091. Personal services contracts. 

1092. Studies and demonstration projects relating 

to delivery of health and medical care. 
1092a. Persons entering the armed forces: baseline 
health data. 

1093. Performance of abortions: restrictions. 

1094. Licensure requirement for health-care profes- 

sionals. 

1094a. Continuing medical education requirements: 
system for monitoring physician compli- 
ance. 

1095. Health care services incurred on behalf of 

covered beneficiaries: collection from third- 
party payers. 

1095a. Medical care: members held as captives and 

their dependents. 
1095b. TRICARE program: contractor payment of 

certain claims. 
1095c. TRICARE program: facilitation of processing 

of claims. 

1095d. TRICARE program: waiver of certain deduct- 
ibles. 

1095e. TRICARE program: beneficiary counseling 

and assistance coordinators. 
1095f. TRICARE program: referrals for specialty 

health care. 

1096. Military-civilian health services partnership 

program. 

1097. Contracts for medical care for retirees, de- 

pendents, and survivors: alternative deliv- 
ery of health care. 

1097a. TRICARE Prime: automatic enrollments; 
payment options. 

1097b. TRICARE program: financial management. 

1097c. TRICARE program: relationship with em- 
ployer-sponsored group health plans. 

1098. Incentives for participation in cost-effective 

health care plans. 

1099. Health care enrollment system. 

1100. Defense Health Program Account. 

1101. Resource allocation methods: capitation or 

diagnosis-related groups. 

1102. Confidentiality of medical quality assurance 

records: qualified immunity for partici- 
pants. 

1103. Contracts for medical and dental care: State 

and local preemption. 

1104. Sharing of health-care resources with the De- 

partment of Veterans Affairs. 

1105. Specialized treatment facility program. 

1106. Submittal of claims: standard form; time lim- 

its. 

1107. Notice of use of an investigational new drug 

or a drug unapproved for its applied use. 
1107a. Emergency use products. 

1108. Health care coverage through Federal Em- 

ployees Health Benefits program: dem- 
onstration project. 

1109. Organ and tissue donor program. 

1110. Anthrax vaccine immunization program; pro- 

cedures for exemptions and monitoring re- 
actions. 

1110a. Notification of certain individuals regarding 
options for enrollment under Medicare part 
B. 

1110b. TRICARE program: extension of dependent 
coverage. 

Amendments 

2011— Pub. L. 112-81, div. A, title VII, §§ 702(a)(2), 
704(b), 711(a)(2), Dec. 31, 2011, 125 Stat. 1471, 1473, 1476, 
added items 1074m, 1078b, and 1090a. 

Pub. L. 111-383, div. A, title VII, § 702(a)(2), Jan. 7, 
2011, 124 Stat. 4245, added item 1110b. 

2009— Pub. L. 111-84, div. A, title VII, §§ 705(b), 707(b), 
Oct. 28, 2009, 123 Stat. 2375, 2376, added items 1076e and 
1110a. 

2008— Pub. L. 110-181, div. A, title XVI, § 1617(b), Jan. 
28, 2008, 122 Stat. 449, as amended by Pub. L. 110-417, 



[div. A], title X, § 1061(b)(14), Oct. 14, 2008, 122 Stat. 4613, 
added item 1074Z. 

2006— Pub. L. 109-364, div. A, title VII, § 707(b), Oct. 17, 
2006, 120 Stat. 2284, added item 1097c. 

Pub. L. 109-364, div. A, title VII, § 706(e), Oct. 17, 2006, 
120 Stat. 2282, struck out item 1076b "TRICARE pro- 
gram: TRICARE Standard coverage for members of the 
Selected Reserve" and substituted "TRICARE program: 
TRICARE Standard coverage for members of the Se- 
lected Reserve" for "TRICARE program: coverage for 
members of reserve components who commit to con- 
tinued service in the Selected Reserve after release 
from active duty in support of a contingency oper- 
ation" in item 1076d, effective Oct. 1, 2007. 

Pub. L. 109-163, div. A, title VII, §§ 701(f)(2), 702(a)(2), 
Jan. 6, 2006, 119 Stat. 3340, 3342, substituted "TRICARE 
program: TRICARE Standard coverage for members of 
the Selected Reserve" for "TRICARE program: cov- 
erage for members of the Ready Reserve" in item 1076b 
and "TRICARE program: coverage for members of re- 
serve components who commit to continued service in 
the Selected Reserve after release from active duty in 
support of a contingency operation" for "TRICARE 
program: coverage for members of reserve components 
who commit to continued service in the Selected Re- 
serve after release from active duty" in item 1076d. 

2004— Pub. L. 108-375, div. A, title V, § 555(a)(2), title 
VI, § 607(a)(2), title VII, §§ 701(a)(2), 733(a)(2), 739(a)(2), 
title X, § 1084(d)(7), Oct. 28, 2004, 118 Stat. 1914, 1946, 1981, 

1998, 2002, 2061, added items 1073b, 1074b, 1076d, and 
1092a, reenacted item 1076b without change, and struck 
out item 1075 "Officers and certain enlisted members: 
subsistence charges". 

2003— Pub. L. 108-136, div. A, title XVI, § 1603(b)(2), 
Nov. 24, 2003, 117 Stat. 1690, added item 1107a. 

Pub. L. 108-106, title I, § 1115(b), Nov. 6, 2003, 117 Stat. 
1218, added item 1076b. 

2001— Pub. L. 107-107, div. A, title VII, §§ 701(a)(2), 
(f)(2), 731(b), 732(a)(2), 736(c)(2), title X, §1048(a)(10), Dec. 
28, 2001, 115 Stat. 1158, 1161, 1169, 1173, 1223, struck out 
item 1074b "Transitional medical and dental care: 
members on active duty in support of contingency op- 
erations", transferred item 1074i to appear after item 
1074h, and added items 1074j, 1074k, 1079b, and 1086b. 

2000— Pub. L. 106-398, §1 [[div. A], title VII, §§ 706(a)(2), 
728(a)(2), 751(b)(2), 758(b)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-175, 1654A-189, 1654A-194, 1654A-200, added items 
1074h, 1074i, 1095f, and 1110. 

1999— Pub. L. 106-65, div. A, title VII, §§ 701(a)(2), 
711(b), 713(a)(2), 714(b), 715(a)(2), 716(a)(2), 722(b), Oct. 5, 

1999, 113 Stat. 680, 687, 689-691, 695, added items 1073a, 
1074g, 1076a, 1095c, 1095d, 1095e, and 1097b and struck out 
former items 1076a "Dependents' dental program" and 
1076b "Selected Reserve dental insurance". 

1998— Pub. L. 105-261, div. A, title VII, §§ 711(b), 
712(a)(2), 721(a)(2), 734(b)(2), 741(b)(2), Oct. 17, 1998, 112 
Stat. 2058, 2059, 2065, 2073, 2074, added items 1094a, 1095b, 
1097a, 1108, and 1109. 

1997— Pub. L. 105-85, div. A, title VII, §§ 738(b), 764(b), 
765(a)(2), 766(b), Nov. 18, 1997, 111 Stat. 1815, 1826-1828, 
added items 1074e, 1074f, 1106, and 1107 and struck out 
former item 1106 "Submittal of claims under 
CHAMPUS". 

1996— Pub. L. 104-201, div. A, title VII, §§ 701(a)(2)(B), 
703(a)(2), 733(a)(2), Sept. 23, 1996, 110 Stat. 2587, 2590, 
2598, substituted "Certain primary and preventive 
health care services" for "Primary and preventive 
health care services for women" in item 1074d and 
added items 1076c and 1079a. 

Pub. L. 104-106, div. A, title VII, §§ 705(a)(2), 735(d)(2), 
738(b)(2), Feb. 10, 1996, 110 Stat. 373, 383, added item 
1076b and substituted "Performance of abortions: re- 
strictions" for "Restriction on use of funds for abor- 
tions" in item 1093 and "Defense Health Program Ac- 
count" for "Military Health Care Account" in item 
1100. 

1993— Pub. L. 103-160, div. A, title VII, §§ 701(a)(2), 
712(a)(2), 714(b)(2), 716(a)(2), Nov. 30, 1993, 107 Stat. 1686, 
1689, 1690, 1692, added item 1074d, substituted "Personal 
services contracts" for "Contracts for direct health 
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care providers" in item 1091 and "Resource allocation 
methods: capitation or diagnosis-related groups" for 
"Diagnosis-related groups" in item 1101, added item 
1105, and struck out former item 1105 "Issuance of non- 
availability of health care statements". 

1992— Pub. L. 102-484, div. D, title XLIV, § 4408(a)(2), 
Oct. 23, 1992, 106 Stat. 2712, added item 1078a. 

1991— Pub. L. 102-190, div. A, title VI, § 640(b), title 
VII, §§ 715(b), 716(a)(2), Dec. 5, 1991, 105 Stat. 1385, 1403, 
1404, added item 1074b, redesignated former item 1074b 
as 1074c, and added items 1105 and 1106. 

1990— Pub. L. 101-510, div. A, title VII, § 713(d)(2)[(3)], 
Nov. 5, 1990, 104 Stat. 1584, substituted "Health care 
services incurred on behalf of covered beneficiaries: col- 
lection from third-party payers" for "Collection from 
third-party payers of reasonable inpatient hospital care 
costs incurred on behalf of retirees and dependents" in 
item 1095. 

1989— Pub. L. 101-189, div. A, title VII, §§ 722(b), 
731(b)(2), Nov. 29, 1989, 103 Stat. 1478, 1482, added items 
1086a and 1104. 

1987— Pub. L. 100-180, div. A, title VII, § 725(a)(2), Dec. 
4, 1987, 101 Stat. 1116, added item 1103. 

Pub. L. 100-26, § 7(e)(2), Apr. 21, 1987, 101 Stat. 281, re- 
designated item 1095 "Medical care: members held as 
captives and their dependents" as item 1095a. 

1986— Pub. L. 99-661, div. A, title VI, § 604(a)(2), title 
VII, §§ 701(a)(2), 705(a)(2), Nov. 14, 1986, 100 Stat. 3875, 
3897, 3904 substituted "active duty for a period of more 
than 30 days" for "active duty; injuries, diseases, and 
illnesses incident to duty" in item 1074a and added 
items 1096 to 1102. 

Pub. L. 99-399, title VIII, § 801(c)(2), Aug. 27, 1986, 100 
Stat. 886, added item 1095 "Medical care: members held 
as captives and their dependents". 

Pub. L. 99-272, title II, § 2001(a)(2), Apr. 7, 1986, 100 
Stat. 101, added item 1095 "Collection from third-party 
payers of reasonable inpatient hospital care costs in- 
curred on behalf of retirees and dependents". 

1985— Pub. L. 99-145, title VI, §§ 651(a)(2), 653(a)(2), 
Nov. 8, 1985, 99 Stat. 656, 658, added items 1076a and 1094. 

1984— Pub. L. 98-525, title VI, § 631(a)(2), title XIV, 
§ 1401(e)(2)(B), (5)(B), Oct. 19, 1984, 98 Stat. 2543, 2616, 
2618, substituted in item 1074a "Medical and dental 
care: members on duty other than active duty; injuries, 
diseases, and illnesses incident to duty" for "Medical 
and dental care for members of the uniformed services 
for injuries incurred or aggravated while traveling to 
and from inactive duty training" and added items 1074b 
and 1093. 

1983— Pub. L. 98-94, title IX, §§ 932(a)(2), 933(a)(2), title 
X, § 1012(a)(2), title XII, §1268(5)(B), Sept. 24, 1983, 97 
Stat. 650, 651, 665, 706, added items 1074a, 1091, and 1092, 
and struck out "; reports" at end of item 1081. 

1982— Pub. L. 97-295, §1(15)(B), Oct. 12, 1982, 96 Stat. 
1290, added item 1090. 

1980— Pub. L. 96-513, title V, §511(34)(D), Dec. 12, 1980, 
94 Stat. 2923, in items 1071 and 1073 substituted "this 
chapter" for "sections 1071-1087 of this title", and in 
item 1086 substituted "benefits" for "care". 

1976— Pub. L. 94-464, §l(b), Oct. 8, 1976, 90 Stat. 1986, 
added item 1089. 

1970— Pub. L. 91-481, §2(2), Oct. 21, 1970, 84 Stat. 1082, 
added item 1088. 

1966— Pub. L. 89-614, §2(9), Sept. 30, 1966, 80 Stat. 866, 
substituted "1087" for "1085" in items 1071 and 1073, 
"Medical care" and "authorized care in facilities of 
uniformed services" for "Medical and dental care" and 
"specific inclusions and exclusions" in item 1077, "Con- 
tracts for health care" for "Contracts for medical care 
for spouses and children" in item 1082, and added items 
1086 and 1087. 

1965— Pub. L. 89-264, §2, Oct. 19, 1965, 79 Stat. 989, sub- 
stituted "executive department" for "uniformed serv- 
ice" in item 1085. 

1958— Pub. L. 85-861, §1(25)(A), (C), Sept. 2, 1958, 72 
Stat. 1445, 1450, substituted "Medical and Dental Care" 
for "Voting by Members of Armed Forces" in heading 
of chapter, and substituted items 1071 to 1085 for former 
items 1071 to 1086. 



§ 1071. Purpose of this chapter 

The purpose of this chapter is to create and 
maintain high morale in the uniformed services 
by providing an improved and uniform program 
of medical and dental care for members and cer- 
tain former members of those services, and for 
their dependents. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1445; amended Pub. L. 89-614, §2(1), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 96-513, title V, 
§511(34)(A), (B), Dec. 12, 1980, 94 Stat. 2922.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1071 


37:401. 


June 7, 1956. oh. 374, §101. 
70 Stat. 250. 





The words "and certain former members" are in- 
serted to reflect the fact that many of the persons enti- 
tled to retired pay are former members only. The words 
"and dental" are inserted to reflect the fact that mem- 
bers and, in certain limited situations, dependents are 
entitled to dental care under sections 1071-1085 of this 
title. 

Prior Provisions 

A prior section 1071, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 81, which stated the purpose of former sections 
1071 to 1086 of this title, and provided for their con- 
struction, was repealed by Pub. L. 85-861, §36B(5), Sept. 
2, 1958, 72 Stat. 1570, as superseded by the Federal Vot- 
ing Assistance Act of 1955 which is classified to sub- 
chapter I-D (§1973cc et seq.) of chapter 20 of Title 42, 
The Public Health and Welfare. 

Amendments 

1980— Pub. L. 96-513 substituted "Purpose of this 
chapter" for "Purpose of sections 1071-1087 of this 
title" in section catchline, and substituted reference to 
this chapter for reference to sections 1071-1087 of this 
title in text. 

1966— Pub. L. 89-614 substituted "1087" for "1085" in 
section catchline and text. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

Section 3 of Pub. L. 89-614 provided that: "The 
amendments made by this Act [see Short Title of 1966 
Amendment note below] shall become effective Janu- 
ary 1, 1967, except that those amendments relating to 
outpatient care in civilian facilities for spouses and 
children of members of the uniformed services who are 
on active duty for a period of more than 30 days shall 
become effective on October 1, 1966." 

Short Title of 2008 Amendment 

Pub. L. 110-181, div. A, title XVI, §1601, Jan. 28, 2008, 
122 Stat. 431, provided that: "This title [enacting sec- 
tions 1074Z, 1216a, and 1554a of this title, amending sec- 
tions 1074, 1074f, 1074i, 1145, 1201, 1203, 1212, and 1599c of 
this title and section 6333 of Title 5, Government Orga- 
nization and Employees, and enacting provisions set 
out as notes under this section, sections 1074, 1074f, 
10741, 1074Z, 1212, and 1554a of this title, and section 6333 
of Title 5] may be cited as the 'Wounded Warrior Act'." 

Short Title of 1987 Amendment 

Pub. L. 100-180, div. A, title VII, §701, Dec. 4, 1987, 101 
Stat. 1108, provided that: "This title [enacting sections 
1103, 2128 to 2130 [now 16201 to 16203], and 6392 of this 
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title, amending sections 533, 591, 10V9, 1086, 1251, 2120, 
2122, 2123, 2124, 2127, 2172 [now 16302], 3353, 3855, 5600, 
8353, and 8855 of this title, section 302 of Title 37, Pay 
and Allowances of the Uniformed Services, and section 
460 of Title 50, Appendix, War and National Defense, en- 
acting' provisions set out as notes under sections 1073, 
1074, 1079, 1092, 1103, 2121, 2124, 12201, and 16201 of this 
title, amending provisions set out as notes under sec- 
tions 1073 and 1101 of this title, and repealing provisions 
set out as notes under sections 2121 and 2124 of this 
title] may be cited as the 'Military Health Care Amend- 
ments of 1987'." 

Short Title of 1966 Amendment 

Section 1 of Pub. L. 89-614 provided: "That this Act 
[enacting sections 1086 and 1087 of this title, amending 
this section and sections 1072 to 1074, 1076 to 1079, 1082, 
and 1084 of this title, and enacting provisions set out as 
a note under this section] may be cited as the 'Military 
Medical Benefits Amendments of 1966'." 

Department of Defense Suicide Prevention 
Program 

Pub. L. 112-81, div. A, title V, § 533(a), (b), Dec. 31, 
2011, 125 Stat. 1404, provided that: 

"(a) Program Enhancement. — The Secretary of De- 
fense shall take appropriate actions to enhance the sui- 
cide prevention program of the Department of Defense 
through the provision of suicide prevention informa- 
tion and resources to members of the Armed Forces 
from their initial enlistment or appointment through 
their final retirement or separation. 

"(b) Cooperative Effort. — The Secretary of Defense 
shall develop suicide prevention information and re- 
sources in consultation with — 

"(1) the Secretary of Veterans Affairs, the National 
Institute of Mental Health, and the Substance Abuse 
and Mental Health Services Administration of the 
Department of Health and Human Services; and 

"(2) to the extent appropriate, institutions of high- 
er education and other public and private entities, in- 
cluding international entities, with expertise regard- 
ing suicide prevention." 

Treatment of Wounded Warriors 

Pub. L. 112-81, div. A, title VII, §722, Dec. 31, 2011, 125 
Stat. 1479, provided that: "The Secretary of Defense 
may establish a program to enter into partnerships to 
enable coordinated, rapid clinical evaluation and the 
application of evidence-based treatment strategies for 
wounded service members, with an emphasis on the 
most common musculoskeletal injuries, that will ad- 
dress the priorities of the Armed Forces with respect to 
retention and readiness." 

Comprehensive Plan on Prevention, Diagnosis, and 
Treatment of Substance Use Disorders and Dis- 
position of Substance Abuse Offenders in the 
Armed Forces 

Pub. L. 111-84, div. A, title V, §596, Oct. 28, 2009, 123 
Stat. 2339, provided that: 

"(a) Review and Assessment of Current Capabili- 
ties. — 

"(1) In general. — Not later than 180 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense, in consultation with the Sec- 
retaries of the military departments, shall conduct a 
comprehensive review of the following: 

"(A) The programs and activities of the Depart- 
ment of Defense for the prevention, diagnosis, and 
treatment of substance use disorders in members of 
the Armed Forces. 

"(B) The policies of the Department of Defense re- 
lating to the disposition of substance abuse offend- 
ers in the Armed Forces, including disciplinary ac- 
tion and administrative separation. 
"(2) Elements. — The review conducted under para- 
graph (1) shall include an assessment of each of the 
following: 



"(A) The current state and effectiveness of the 
programs of the Department of Defense and the 
military departments relating to the prevention, 
diagnosis, and treatment of substance use dis- 
orders. 

"(B) The adequacy of the availability of care, and 
access to care, for substance abuse in military med- 
ical treatment facilities and under the TRICARE 
program. 

"(C) The adequacy of oversight by the Depart- 
ment of Defense of programs relating to the preven- 
tion, diagnosis, and treatment of substance abuse 
in members of the Armed Forces. 

"(D) The adequacy and appropriateness of current 
credentials and other requirements for healthcare 
professionals treating members of the Armed 
Forces with substance use disorders. 

"(E) The advisable ratio of physician and non- 
physician care providers for substance use disorders 
to members of the Armed Forces with such dis- 
orders. 

"(F) The adequacy and appropriateness of proto- 
cols and directives for the diagnosis and treatment 
of substance use disorders in members of the Armed 
Forces and for the disposition, including discipli- 
nary action and administrative separation, of mem- 
bers of the Armed Forces for substance abuse. 

"(G) The adequacy of the availability of and ac- 
cess to care for substance use disorders for mem- 
bers of the reserve components of the Armed 
Forces, including an identification of any obstacles 
that are unique to the prevention, diagnosis, and 
treatment of substance use disorders among mem- 
bers of the reserve components, and the appropriate 
disposition, including disciplinary action and ad- 
ministrative separation, of members of the reserve 
components for substance abuse. 

"(H) The adequacy of the prevention, diagnosis, 
and treatment of substance use disorders in depend- 
ents of members of the Armed Forces. 

"(I) Any gaps in the current capabilities of the 
Department of Defense for the prevention, diag- 
nosis, and treatment of substance use disorders in 
members of the Armed Forces. 

"(3) Report. — Not later than 180 days after the date 
of the enactment of this Act, the Secretary of De- 
fense shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representatives 
a report setting forth the findings and recommenda- 
tions of the Secretary as a result of the review con- 
ducted under paragraph (1). The report shall — 

"(A) set forth the findings and recommendations 
of the Secretary regarding each element of the re- 
view specified in paragraph (2); 

"(B) set forth relevant statistics on the frequency 
of substance use disorders, disciplinary actions, and 
administrative separations for substance abuse in 
members of the regular components of the Armed 
Forces, members of the reserve component of the 
Armed Forces, and to the extent applicable, depend- 
ents of such members (including spouses and chil- 
dren); and 

"(C) include such other findings and recommenda- 
tions on improvements to the current capabilities 
of the Department of Defense for the prevention, di- 
agnosis, and treatment of substance use disorders 
in members of the Armed Forces and the policies 
relating to the disposition, including disciplinary 
action and administrative separation, of members 
of the Armed Forces for substance abuse, as the 
Secretary considers appropriate. 
"(b) Plan for Improvement and Enhancement of 
Programs and Policies. — 

"(1) Plan required. — Not later than 270 days after 
the date of the enactment of this Act [Oct. 28, 2009], 
the Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a comprehensive plan for 
the improvement and enhancement of the following: 
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"(A) The programs and activities of the Depart- 
ment of Defense for the prevention, diagnosis, and 
treatment of substance use disorders in members of 
the Armed Forces and their dependents. 

"(B) The policies of the Department of Defense re- 
lating to the disposition of substance abuse offend- 
ers in the Armed Forces, including disciplinary ac- 
tion and administrative separation. 
"(2) Basis. — The comprehensive plan required by 
paragraph (1) shall take into account the following: 
"(A) The results of the review and assessment 
conducted under subsection (a). 

"(B) Similar initiatives of the Secretary of Veter- 
ans Affairs to expand and improve care for sub- 
stance use disorders among veterans, including the 
programs and activities conducted under title I of 
the Veterans' Mental Health and Other Care Im- 
provements Act of 2008 (Public Law 110-387; 112 
Stat. 4112) [see Tables for classification]. 
"(3) Comprehensive statement of policy. — The 
comprehensive plan required by paragraph (1) shall 
include a comprehensive statement of the following: 
"(A) The policy of the Department of Defense re- 
garding the prevention, diagnosis, and treatment of 
substance use disorders in members of the Armed 
Forces and their dependents. 

"(B) The policies of the Department of Defense re- 
lating to the disposition of substance abuse offend- 
ers in the Armed Forces, including disciplinary ac- 
tion and administrative separation. 
"(4) Availability of services and treatment. — 
The comprehensive plan required by paragraph (1) 
shall include mechanisms to ensure the availability 
to members of the Armed Forces and their depend- 
ents of a core of evidence-based practices across the 
spectrum of medical and non-medial services and 
treatments for substance use disorders, including the 
reestablishment of regional long-term inpatient sub- 
stance abuse treatment programs. The Secretary may 
use contracted services for not longer than three 
years after the date of the enactment of this Act to 
perform such inpatient substance abuse treatment 
until the Department of Defense reestablishes this 
capability within the military health care system. 

"(5) Prevention and reduction of disorders. — The 
comprehensive plan required by paragraph (1) shall 
include mechanisms to facilitate the prevention and 
reduction of substance use disorders in members of 
the Armed Forces through science-based initiatives, 
including education programs, for members of the 
Armed Forces and their dependents. 

"(6) Specific instructions. — The comprehensive 
plan required by paragraph (1) shall include each of 
the following: 

"(A) Substances of abuse. — Instructions on the 
prevention, diagnosis, and treatment of substance 
abuse in members of the Armed Forces, including 
the abuse of alcohol, illicit drugs, and nonmedical 
use and abuse of prescription drugs. 

"(B) Healthcare professionals. — Instructions 
on — 

"(i) appropriate training of healthcare profes- 
sionals in the prevention, screening, diagnosis, 
and treatment of substance use disorders in mem- 
bers of the Armed Forces; 

"(ii) appropriate staffing levels for healthcare 
professionals at military medical treatment fa- 
cilities for the prevention, screening, diagnosis, 
and treatment of substance use disorders in mem- 
bers of the Armed Forces; and 

"(iii) such uniform training and credentialing 
requirements for physician and nonphysician 
healthcare professionals in the prevention, 
screening, diagnosis, and treatment of substance 
use disorders in members of the Armed Forces as 
the Secretary considers appropriate. 
"(C) Services for dependents. — Instructions on 
the availability of services for substance use dis- 
orders for dependents of members of the Armed 
Forces, including instructions on making such serv- 



ices available to dependents to the maximum ex- 
tent practicable. 

"(D) RELATIONSHIP BETWEEN DISCIPLINARY ACTION 
AND treatment. — Policy on the relationship be- 
tween disciplinary actions and administrative sepa- 
ration processing and prevention and treatment of 
substance use disorders in members of the Armed 
Forces. 

"(E) Confidentiality. — Recommendations re- 
garding policies pertaining to confidentiality for 
members of the Armed Forces in seeking or receiv- 
ing services or treatment for substance use dis- 
orders. 

"(F) Participation of chain of command. — Policy 
on appropriate consultation, reference to, and in- 
volvement of the chain of command of members of 
the Armed Forces in matters relating to the diag- 
nosis and treatment of substance abuse and disposi- 
tion of members of the Armed Forces for substance 
abuse. 

"(G) Consideration of gender. — Instructions on 
gender specific requirements, if appropriate, in the 
prevention, diagnosis, treatment, and management 
of substance use disorders in members of the Armed 
Forces, including gender specific care and treat- 
ment requirements. 

"(H) Coordination with other healthcare ini- 
tiatives. — Instructions on the integration of efforts 
on the prevention, diagnosis, treatment, and man- 
agement of substance use disorders in members of 
the Armed Forces with efforts to address co-occur- 
ring health care disorders (such as post-traumatic 
stress disorder and depression) and suicide preven- 
tion. 

"(7) Other elements. — In addition to the matters 
specified in paragraph (3), the comprehensive plan re- 
quired by paragraph (1) shall include the following: 
"(A) Implementation plan. — An implementation 
plan for the achievement of the goals of the com- 
prehensive plan, including goals relating to the fol- 
lowing: 

"(i) Enhanced education of members of the 
Armed Forces and their dependents regarding 
substance use disorders. 

"(ii) Enhanced and improved identification and 
diagnosis of substance use disorders in members 
of the Armed Forces and their dependents. 

"(iii) Enhanced and improved access of mem- 
bers of the Armed Forces to services and treat- 
ment for and management of substance use dis- 
orders. 

"(iv) Appropriate staffing of military medical 
treatment facilities and other facilities for the 
treatment of substance use disorders in members 
of the Armed Forces. 

"(B) Best practices. — The incorporation of evi- 
dence-based best practices utilized in current mili- 
tary and civilian approaches to the prevention, di- 
agnosis, treatment, and management of substance 
use disorders. 

"(C) Available research. — The incorporation of 
applicable results of available studies, research, 
and academic reviews on the prevention, diagnosis, 
treatment, and management of substance use dis- 
orders. 

"(8) Update in light of independent study. — Upon 
the completion of the study required by subsection 
(c), the Secretary of Defense shall — 

"(A) in consultation with the Secretaries of the 
military departments, make such modifications 
and improvements to the comprehensive plan re- 
quired by paragraph (1) as the Secretary of Defense 
considers appropriate in light of the findings and 
recommendations of the study; and 

"(B) submit to the congressional defense commit- 
tees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Represent- 
atives] a report setting forth the comprehensive 
plan as modified and improved under subparagraph 
(A). 
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"(c) Independent Report on Substance Use Dis- 
orders Programs for Members of the Armed 
Forces. — 

"(1) Study required. — Upon completion of the pol- 
icy review required by subsection (a), the Secretary 
of Defense shall provide for a study on substance use 
disorders programs for members of the Armed Forces 
to be conducted by the Institute of Medicine of the 
National Academies of Sciences or such other inde- 
pendent entity as the Secretary shall select for pur- 
poses of the study. 

"(2) Elements. — The study required by paragraph 
(1) shall include a review and assessment of the fol- 
lowing: 

"(A) The adequacy and appropriateness of proto- 
cols for the diagnosis, treatment, and management 
of substance use disorders in members of the Armed 
Forces. 

"(B) The adequacy of the availability of and ac- 
cess to care for substance use disorders in military 
medical treatment facilities and under the 
TRICARE program. 

"(C) The adequacy and appropriateness of current 
credentials and other requirements for physician 
and non-physician healthcare professionals treating 
members of the Armed Forces with substance use 
disorders. 

"(D) The advisable ratio of physician and non- 
physician care providers for substance use disorders 
to members of the Armed Forces with such dis- 
orders. 

"(E) The adequacy of the availability of and ac- 
cess to care for substance use disorders for mem- 
bers of the reserve components of the Armed Forces 
when compared with the availability of and access 
to care for substance use disorders for members of 
the regular components of the Armed Forces. 

"(F) The adequacy of the prevention, diagnosis, 
treatment, and management of substance use dis- 
orders programs for dependents of members of the 
Armed Forces, whether such dependents suffer from 
their own substance use disorder or because of the 
substance use disorder of a member of the Armed 
Forces. 

"(G) Such other matters as the Secretary consid- 
ers appropriate for purposes of the study. 
"(3) Report. — Not later than two years after the 
date of the enactment of this Act [Oct. 28, 2009], the 
entity conducting the study required by paragraph (1) 
shall submit to the Secretary of Defense and the con- 
gressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the results 
of the study. The report shall set forth the findings 
and recommendations of the entity as a result of the 
study." 

Comprehensive Policy on Pain Management by the 
Military Health Care System 

Pub. L. 111-84, div. A, title VII, §711, Oct. 28, 2009, 123 
Stat. 2378, provided that: 

"(a) Comprehensive Policy Required. — Not later 
than March 31, 2011, the Secretary of Defense shall de- 
velop and implement a comprehensive policy on pain 
management by the military health care system. 

"(b) Scope of Policy. — The policy required by sub- 
section (a) shall cover each of the following: 

"(1) The management of acute and chronic pain. 
"(2) The standard of care for pain management to 
be used throughout the Department of Defense. 

"(3) The consistent application of pain assessments 
throughout the Department of Defense. 

"(4) The assurance of prompt and appropriate pain 
care treatment and management by the Department 
when medically necessary. 

"(5) Programs of research related to acute and 
chronic pain, including pain attributable to central 
and peripheral nervous system damage characteristic 
of injuries incurred in modern warfare, brain injuries, 
and chronic migraine headache. 



"(6) Programs of pain care education and training 
for health care personnel of the Department. 

"(7) Programs of patient education for members 
suffering from acute or chronic pain and their fami- 
lies. 

"(c) Updates. — The Secretary shall revise the policy 
required by subsection (a) on a periodic basis in accord- 
ance with experience and evolving best practice guide- 
lines. 

"(d) Annual Report. — 

"(1) IN general.— Not later than 180 days after the 
date of the commencement of the implementation of 
the policy required by subsection (a), and on October 
1 each year thereafter through 2018, the Secretary 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives a report on the policy. 

"(2) Elements. — Each report required by paragraph 
(1) shall include the following: 

"(A) A description of the policy implemented 
under subsection (a), and any revisions to such pol- 
icy under subsection (c). 

"(B) A description of the performance measures 
used to determine the effectiveness of the policy in 
improving pain care for beneficiaries enrolled in 
the military health care system. 

"(C) An assessment of the adequacy of Depart- 
ment pain management services based on a current 
survey of patients managed in Department clinics. 

"(D) An assessment of the research projects of the 
Department relevant to the treatment of the types 
of acute and chronic pain suffered by members of 
the Armed Forces and their families. 

"(E) An assessment of the training provided to 
Department health care personnel with respect to 
the diagnosis, treatment, and management of acute 
and chronic pain. 

"(F) An assessment of the pain care education 
programs of the Department. 

"(G) An assessment of the dissemination of infor- 
mation on pain management to beneficiaries en- 
rolled in the military health care system." 

Plan To Increase the Mental Health Capabilities 
of the Department of Defense 

Pub. L. 111-84, div. A, title VII, §714, Oct. 28, 2009, 123 
Stat. 2381, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(d)(8), Jan. 7, 2011, 124 Stat. 4373, provided that: 
"(a) Increased Authorizations. — Not later than 180 
days after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of each military department 
shall increase the number of active duty mental health 
personnel authorized for the department under the ju- 
risdiction of the Secretary in an amount equal to the 
sum of the following amounts: 
"(1) The greater of — 

"(A) the amount identified on personnel author- 
ization documents as required but not authorized to 
be filled; or 

"(B) the amount that is 25 percent of the amount 
identified on personnel authorization documents as 
authorized. 

"(2) The amount required to fulfill the require- 
ments of section 708 [10 U.S.C. 1074f note], as deter- 
mined by the Secretary concerned. 
"(b) Report and Plan on the Required Number of 
Mental Health Personnel. — 

"(1) In general. — Not later than one year after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the appropriate 
number of mental health personnel required to meet 
the mental health care needs of members of the 
Armed Forces, retired members, and dependents. The 
report shall include, at a minimum, the following: 
"(A) An evaluation of the recommendation titled 
'Ensure an Adequate Supply of Uniformed Provid- 
ers' made by the Department of Defense Task Force 
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on Mental Health established by section 723 of the 
National Defense Authorization Act for Fiscal Year 
2006 (Public Law 109-163; 119 Stat. 3348). 

"(B) The criteria and models used to determine 
the appropriate number of mental health personnel. 

"(C) The plan under paragraph (2). 
"(2) Plan. — The Secretary shall develop and imple- 
ment a plan to significantly increase the number of 
military and civilian mental health personnel of the 
Department of Defense by September 30, 2013. The 
plan may include the following: 

"(A) The allocation of scholarships and financial 
assistance under the Health Professions Scholar- 
ship and Financial Assistance Program under sub- 
chapter I of chapter 105 of title 10, United States 
Code, to students pursuing advanced degrees In 
clinical psychology and other mental health profes- 
sions. 

"(B) The offering of accession and retention bo- 
nuses for psychologists pursuant to section 620 of 
the Duncan Hunter National Defense Authorization 
Act for Fiscal Year 2009 (Public Law 110-417; 122 
Stat. 4489) [enacting section 302c-l of Title 37, Pay 
and Allowances of the Uniformed Services, and pro- 
visions set out as a note under section 335 of Title 
37]. 

"(C) An expansion of the capacity for training 
doctoral-level clinical psychologists at the Uni- 
formed Services University of the Health Sciences. 

"(D) An expansion of the capacity of the Depart- 
ment of Defense for training masters-level clinical 
psychologists and social workers with expertise in 
deployment-related mental health disorders, such 
as post-traumatic stress disorder. 

"(E) The detail of commissioned officers of the 
Armed Forces to accredited schools of psychology 
for training leading to a doctoral degree in clinical 
psychology or social work. 

"(F) The reassignment of military mental health 
personnel from administrative positions to clinical 
positions in support of military units. 

"(G) The offering of civilian hiring incentives and 
bonuses and the use of direct hiring authority to In- 
crease the number of mental health personnel of 
the Department of Defense. 

"(H) Such other mechanisms to increase the num- 
ber of mental health personnel of the Department 
of Defense as the Secretary considers appropriate. 
"(c) Report on Additional Officer or Enlisted 
Military Specialties for Mental Health. — 

"(1) Report. — Not later than 120 days after the date 
of the enactment of this Act [Oct. 28, 2009], the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report setting forth the assessment of the 
Secretary of the feasibility and advisability of estab- 
lishing one or more military mental health special- 
ties for officers or enlisted members of the Armed 
Forces in order to better meet the mental health care 
needs of members of the Armed Forces and their fam- 
ilies. 

"(2) Elements. — The report required by paragraph 
(1) shall set forth the following: 

"(A) A recommendation as to the feasibility and 

advisability of establishing one or more military 

mental health specialties for officers or enlisted 

members of the Armed Forces. 

"(B) For each military specialty recommended to 

be established under subparagraph (A) — 

"(i) a description of the qualifications required 
for such speciality [sic], which shall reflect les- 
sons learned from best practices in academla and 
the civilian health care industry regarding posi- 
tions analogous to such specialty; and 

"(ii) a description of the incentives or other 
mechanisms, if any, that would be advisable to fa- 
cilitate recruitment and retention of individuals 
to and in such specialty." 



Study and Plan To Improve Military Health Care 

Pub. L. 111-84, div. A, title VII, §721, Oct. 28, 2009, 123 
Stat. 2385, provided that: 

"(a) Study and Report Required. — Not later than 
one year after the date of the enactment of this Act 
[Oct. 28, 2009], the Secretary of Defense shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the health 
care needs of dependents (as defined in section 1072(2) of 
title 10, United States Code). The report shall include, 
at a minimum, the following: 

"(1) With respect to both the direct care system and 
the purchased care system, an analysis of the type of 
health care facility in which dependents seek care. 

"(2) The 10 most common medical conditions for 
which dependents seek care. 

"(3) The availability of and access to health care 
providers to treat the conditions identified under 
paragraph (2), both in the direct care system and the 
purchased care system. 

"(4) Any shortfalls in the ability of dependents to 
obtain required health care services. 

"(5) Recommendations on how to improve access to 
care for dependents. 

"(6) With respect to dependents accompanying a 
member stationed at a military installation outside 
of the United States, the need for and availability of 
mental health care services. 

"(b) Enhanced Military Health System and Im- 
proved TRICARE.— 

"(1) IN general. — The Secretary of Defense, In con- 
sultation with the other administering Secretaries, 
shall undertake actions to enhance the capability of 
the military health system and improve the 
TRICARE program. 

"(2) Elements. — In undertaking actions to enhance 
the capability of the military health system and im- 
prove the TRICARE program under paragraph (1), the 
Secretary shall consider the following actions: 

"(A) Actions to guarantee the availability of care 
within established access standards for eligible 
beneficiaries, based on the results of the study re- 
quired by subsection (a). 

"(B) Actions to expand and enhance sharing of 
health care resources among Federal health care 
programs, Including designated providers (as that 
term is defined in section 721(5) of the National De- 
fense Authorization Act for Fiscal Year 1997 (Public 
Law 104-201; 110 Stat. 2593; 10 U.S.C. 1073 note)). 

"(C) Actions using medical technology to speed 
and simplify referrals for specialty care. 

"(D) Actions to improve regional or national 
staffing capabilities in order to enhance support 
provided to military medical treatment facilities 
facing staff shortages. 

"(E) Actions to improve health care access for 
members of the reserve components and their fami- 
lies, including such access with respect to mental 
health care and consideration of access issues for 
members and their families located In rural areas. 

"(F) Actions to ensure consistency throughout 
the TRICARE program to comply with access 
standards, which are applicable to both command- 
ers of military treatment facilities and managed 
care support contractors. 

"(G) Actions to create new budgeting and re- 
source allocation methodologies to fully support 
and incentivize care provided by military treat- 
ment facilities. 

"(H) Actions regarding additional financing op- 
tions for health care provided by civilian providers. 

"(I) Actions to reduce administrative costs. 

"(J) Actions to control the cost of health care 
and pharmaceuticals. 

"(K) Actions to audit the Defense Enrollment Eli- 
gibility Reporting System to improve system 
checks on the eligibility of TRICARE beneficiaries. 

"(L) Actions, including a comprehensive plan, for 
the enhanced availability of prevention and 
wellness care. 
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"(M) Actions using technology to improve direct 
communication with beneficiaries regarding health 
and preventive care. 

"(N) Actions to create performance metrics by 
which to measure improvement in the TRICARB 
program. 

"(O) Such other actions as the Secretary, in con- 
sultation with the other administering Secretaries, 
considers appropriate. 
"(c) Quality Assurance. — In undertaking actions 
under this section, the Secretary of Defense and the 
other administering Secretaries shall continue or en- 
hance the current level of quality health care provided 
by the Department of Defense and the military depart- 
ments with no adverse impact to cost, access, or care. 

"(d) Consultation. — In considering actions to be 
undertaken under this section, and in undertaking such 
actions, the Secretary shall consult with a broad range 
of national health care and military advocacy organi- 
zations. 
"(e) Reports Required. — 

"(1) Initial report. — Not later than 180 days after 
the date of the enactment of this Act [Oct. 28, 2009], 
the Secretary shall submit to the congressional de- 
fense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] an initial report on the progress 
made in undertaking actions under this section and 
future plans for improvement of the military health 
system. 

"(2) Report required with fiscal year 2012 budget 
proposal. — Together with the budget justification 
materials submitted to Congress in support of the De- 
partment of Defense budget for fiscal year 2012 (as 
submitted with the budget of the President under sec- 
tion 1105(a) of title 31, United States Code), the Sec- 
retary shall submit to the congressional defense com- 
mittees a report setting forth the following: 

"(A) Updates on the progress made in under- 
taking actions under this section. 

"(B) Future plans for improvement of the mili- 
tary health system. 

"(C) An explanation of how the budget submission 
may reflect such progress and plans. 
"(3) Periodic reports. — The Secretary shall, on a 
periodic basis, submit to the congressional defense 
committees a report on the progress being made in 
the improvement of the TRICARE program under 
this section. 

"(4) Elements. — Each report under this subsection 

shall include the following: 

"(A) A description and assessment of the progress 
made as of the date of such report in the improve- 
ment of the TRICARE program. 

"(B) Such recommendations for administrative or 
legislative action as the Secretary considers appro- 
priate to expedite and enhance the improvement of 
the TRICARE program. 

"(f) Definitions. — In this section: 
"(1) The term 'administering Secretaries' has the 

meaning given that term in section 1072(3) of title 10, 

United States Code. 

"(2) The term 'TRICARE program' has the meaning 

given that term in section 1072(7) of title 10, United 

States Code." 

Program for Health Care Delivery at Military 
Installations With Projected Growth 

Pub. L. 110-417, [div. A], title VII, §705, Oct. 14, 2008, 
122 Stat. 4499, provided that: 

"(a) Program.— The Secretary of Defense is author- 
ized to develop a plan to establish a program to build 
cooperative health care arrangements and agreements 
between military installations projected to grow and 
local and regional non-military health care systems. 

"(b) Requirements of Plan. — In developing the plan, 
the Secretary of Defense shall — 

"(1) identify and analyze health care delivery op- 
tions involving the private sector and health care 
services in military facilities located on military in- 
stallations; 



"(2) develop methods for determining the cost 
avoidance or savings resulting from innovative part- 
nerships between the Department of Defense and the 
private sector; 

"(3) develop requirements for Department of De- 
fense health care providers to deliver health care in 
civilian community hospitals; and 

"(4) collaborate with State and local authorities to 
create an arrangement to share and exchange, be- 
tween the Department of Defense and nonmilitary 
health care systems, personal health information, 
and data of military personnel and their families. 
"(c) Coordination With Other Entities. — The plan 
shall include requirements for coordination with Fed- 
eral, State, and local entities, TRICARE managed care 
support contractors, and other contracted assets 
around installations selected for participation in the 
program. 

"(d) Consultation Requirements.— The Secretary of 
Defense shall develop the plan in consultation with the 
Secretaries of the military departments. 

"(e) Selection of Military Installations. — Each se- 
lected military installation shall meet the following 
criteria: 

"(1) The military installation has members of the 
Armed Forces on active duty and members of reserve 
components of the Armed Forces that use the instal- 
lation as a training and operational base, with mem- 
bers routinely deploying in support of the global war 
on terrorism. 

"(2) The military population of an installation will 
significantly increase by 2013 due to actions related 
to either Grow the Force initiatives or recommenda- 
tions of the Defense Base Realignment and Closure 
Commission. 

"(3) There is a military treatment facility on the 
installation that has — 

"(A) no inpatient or trauma center care capabili- 
ties; and 

"(B) no current or planned capacity that would 
satisfy the proposed increase in military personnel 
at the installation. 

"(4) There is a civilian community hospital near 
the military installation, and the military treatment 
facility has — 

"(A) no inpatient services or limited capability to 
expand inpatient care beds, intensive care, and spe- 
cialty services; and 

"(B) limited or no capability to provide trauma 
care. 

"(f) Reports. — Not later than one year after the date 
of the enactment of this Act [Oct. 14, 2008], and every 
year thereafter, the Secretary of Defense shall submit 
to the Committees on Armed Services of the Senate 
and House of Representatives an annual report on any 
plan developed under subsection (a)." 

Center of Excellence in Prevention, Diagnosis, 
Mitigation, Treatment, and Rehabilitation of 
Hearing Loss and Auditory System Injuries 

Pub. L. 110-417, [div. A], title VII, §721, Oct. 14, 2008, 
122 Stat. 4506, provided that: 

"(a) In General. — The Secretary of Defense shall es- 
tablish within the Department of Defense a center of 
excellence in the prevention, diagnosis, mitigation, 
treatment, and rehabilitation of hearing loss and audi- 
tory system injury to carry out the responsibilities 
specified in subsection (c). 

"(b) Partnerships.— The Secretary shall ensure that 
the center collaborates to the maximum extent prac- 
ticable with the Secretary of Veterans Affairs, institu- 
tions of higher education, and other appropriate public 
and private entities (including international entities) 
to carry out the responsibilities specified in subsection 
(c). 

"(c) Responsibilities. — 
"(1) In general. — The center shall — 

"(A) implement a comprehensive plan and strat- 
egy for the Department of Defense, as developed by 
the Secretary of Defense, for a registry of informa- 
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tion for the tracking of the diagnosis, surgical 
intervention or other operative procedure, other 
treatment, and follow up for each case of hearing 
loss and auditory system injury Incurred by a mem- 
ber of the Armed Forces while serving on active 
duty; 

"(B) ensure the electronic exchange with the Sec- 
retary of Veterans Affairs of information obtained 
through tracking under subparagraph (A); and 

"(C) enable the Secretary of Veterans Affairs to 
access the registry and add information pertaining 
to additional treatments or surgical procedures and 
eventual hearing outcomes for veterans who were 
entered into the registry and subsequently received 
treatment through the Veterans Health Adminis- 
tration. 

"(2) Designation of registry.— The registry under 
this subsection shall be known as the 'Hearing Loss 
and Auditory System Injury Registry' (hereinafter 
referred to as the 'Registry'). 

"(3) Consultation in development. — The center 
shall develop the Registry in consultation with audi- 
ologists, speech and language pathologists, 
otolaryngologists, and other specialist personnel of 
the Department of Defense and the audiologists, 
speech and language pathologists, otolaryngologists, 
and other specialist personnel of the Department of 
Veterans Affairs. The mechanisms and procedures of 
the Registry shall reflect applicable expert research 
on military and other hearing loss. 

"(4) Mechanisms. — The mechanisms of the Registry 
for tracking under paragraph (1)(A) shall ensure that 
each military medical treatment facility or other 
medical facility shall submit to the center for inclu- 
sion in the Registry information on the diagnosis, 
surgical intervention or other operative procedure, 
other treatment, and follow up for each case of hear- 
ing loss and auditory system injury described in that 
paragraph as follows (to the extent applicable): 

"(A) Not later than 30 days after surgery or other 

operative intervention, including a surgery or other 

operative intervention carried out as a result of a 

follow-up examination. 

"(B) Not later than 180 days after the hearing loss 

and auditory system injury is reported or recorded 

in the medical record. 

"(5) Coordination of care and benefits. — (A) The 
center shall provide notice to the National Center for 
Rehabilitative Auditory Research (NCRAR) of the 
Department of Veterans Affairs and to the auditory 
system impairment services of the Veterans Health 
Administration on each member of the Armed Forces 
described in subparagraph (B) for purposes of ensur- 
ing the coordination of the provision of ongoing audi- 
tory system rehabilitation benefits and services by 
the Department of Veterans Affairs after the separa- 
tion or release of such member from the Armed 
Forces. 

"(B) A member of the Armed Forces described in 
this subparagraph is a member of the Armed Forces 
with significant hearing loss or auditory system in- 
jury incurred while serving on active duty, includ- 
ing a member with auditory dysfunction related to 
traumatic brain injury. 
"(d) Utilization of Registry Information. — The 
Secretary of Defense and the Secretary of Veterans Af- 
fairs shall jointly ensure that information in the Reg- 
istry is available to appropriate audiologists, speech 
and language pathologists, otolaryngologists, and other 
specialist personnel of the Department of Defense and 
the Department of Veterans Affairs for purposes of en- 
couraging and facilitating the conduct of research, and 
the development of best practices and clinical edu- 
cation, on hearing loss or auditory system injury in- 
curred by members of the Armed Forces. 

"(e) Inclusion of Records of OIF/OEF Veterans. — 
The Secretary of Defense shall take appropriate ac- 
tions to include in the Registry such records of mem- 
bers of the Armed Forces who incurred a hearing loss 
or auditory system injury while serving on active duty 



on or after September 11, 2001, but before the establish- 
ment of the Registry, as the Secretary considers appro- 
priate for purposes of the Registry." 

Wounded Warrior Health Care Improvements 

Pub. L. 110-181, div. A, title XVI, §§1602, 1603, 
1611-1614, 1616, 1618, 1621-1623, 1631, 1635, 1644, 1648, 1651, 
1662, 1671, 1672, 1676, Jan. 28, 2008, 122 Stat. 431-443, 447, 
450-455, 458, 460, 467, 473, 476, 479, 481, 484, as amended by 
Pub. L. 110-417, [div. A], title II, §252, title VII, §§722, 
724, title X, § 1061(b)(13), Oct. 14, 2008, 122 Stat. 4400, 4508, 
4509, 4613; Pub. L. 111-84, div. A, title VI, § 632(h), Oct. 
28, 2009, 123 Stat. 2362; Pub. L. 112-56, title II, §231, Nov. 
21, 2011, 125 Stat. 719; Pub. L. 112-81, div. A, title VI, 
§ 631(f)(4)(B), title VII, §707, Dec. 31, 2011, 125 Stat. 1465, 
1474, provided that: 

"SEC. 1602. GENERAL DEFINITIONS. 

"In this title [see Short Title of 2008 Amendment 
note above]: 

"(1) Appropriate committees of congress. — The 
term 'appropriate committees of Congress' means — 

"(A) the Committees on Armed Services, Veter- 
ans' Affairs, and Appropriations of the Senate; and 

"(B) the Committees on Armed Services, Veter- 
ans' Affairs, and Appropriations of the House of 
Representatives. 

"(2) Benefits delivery at discharge program. — 
The term 'Benefits Delivery at Discharge Program' 
means a program administered jointly by the Sec- 
retary of Defense and the Secretary of Veterans Af- 
fairs to provide information and assistance on avail- 
able benefits and other transition assistance to mem- 
bers of the Armed Forces who are separating from the 
Armed Forces, including assistance to obtain any dis- 
ability benefits for which such members may be eligi- 
ble. 

"(3) Disability evaluation system. — The term 
'Disability Evaluation System' means the following: 
"(A) A system or process of the Department of 
Defense for evaluating the nature and extent of dis- 
abilities affecting members of the Armed Forces 
that is operated by the Secretaries of the military 
departments and is comprised of medical evalua- 
tion boards, physical evaluation boards, counseling 
of members, and mechanisms for the final disposi- 
tion of disability evaluations by appropriate per- 
sonnel. 

"(B) A system or process of the Coast Guard for 
evaluating the nature and extent of disabilities af- 
fecting members of the Coast Guard that is oper- 
ated by the Secretary of Homeland Security and is 
similar to the system or process of the Department 
of Defense described in subparagraph (A). 
"(4) Eligible family member. — The term 'eligible 
family member', with respect to a recovering service 
member, means a family member (as defined in sec- 
tion 481h(b)(3)(B) of title 37, United States Code) who 
is on invitational travel orders or serving as a non- 
medical attendee while caring for the recovering 
service member for more than 45 days during a one- 
year period. 

"(5) Medical care. — The term 'medical care' in- 
cludes mental health care. 

"(6) Outpatient status. — The term 'outpatient 
status', with respect to a recovering service member, 
means the status of a recovering service member as- 
signed to — 

"(A) a military medical treatment facility as an 
outpatient; or 

"(B) a unit established for the purpose of provid- 
ing command and control of members of the Armed 
Forces receiving medical care as outpatients. 
"(7) Recovering service member. — The term 're- 
covering service member' means a member of the 
Armed Forces, including a member of the National 
Guard or a Reserve, who is undergoing medical treat- 
ment, recuperation, or therapy and is in an out- 
patient status while recovering from a serious injury 
or illness related to the member's military service. 
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"(8) Serious injury or illness.— The term 'serious 
injury or illness', in the case of a member of the 
Armed Forces, means an injury or illness incurred by 
the member in line of duty on active duty in the 
Armed Forces that may render the member medically 
unfit to perform the duties of the member's office, 
grade, rank, or rating. 

"(9) TRICARE program.— The term 'TRICARE pro- 
gram' has the meaning given that term in section 
1072(7) of title 10, United States Code. [As amended 
Pub. L. 1HM17, [div. A], title X, §1061(b)(13), Oct. 14, 
2008, 122 Stat. 4613; Pub. L. 111-84, div. A, title VI, 
§ 632(h), Oct. 28, 2009, 123 Stat. 2362.] 
"SEC. 1603. CONSIDERATION OF GENDER-SPECIFIC 
NEEDS OF RECOVERING SERVICE MEMBERS 
AND VETERANS, 
"(a) In General. — In developing and implementing 
the policy required by section 1611(a), and in otherwise 
carrying out any other provision of this title [see Short 
Title of 2008 Amendment note above] or any amend- 
ment made by this title, the Secretary of Defense and 
the Secretary of Veterans Affairs shall take into ac- 
count and fully address any unique gender-specific 
needs of recovering service members and veterans 
under such policy or other provision. 

"(b) Reports. — In submitting any report required by 
this title or an amendment made by this title, the Sec- 
retary of Defense and the Secretary of Veterans Affairs 
shall, to the extent applicable, include a description of 
the manner in which the matters covered by such re- 
port address the unique gender-specific needs of recov- 
ering service members and veterans. 

"SEC. 1611. COMPREHENSIVE POLICY ON IMPROVE- 
MENTS TO CARE, MANAGEMENT, AND TRANSI- 
TION OF RECOVERING SERVICE MEMBERS, 
"(a) Comprehensive Policy Required. — 

"(1) In general. — Not later than July 1, 2008, the 
Secretary of Defense and the Secretary of Veterans 
Affairs shall, to the extent feasible, jointly develop 
and implement a comprehensive policy on improve- 
ments to the care, management, and transition of re- 
covering service members. 

"(2) Scope of policy.— The policy shall cover each 
of the following: 

"(A) The care and management of recovering 
service members. 

"(B) The medical evaluation and disability eval- 
uation of recovering service members. 

"(C) The return of service members who have re- 
covered to active duty when appropriate. 

"(D) The transition of recovering service mem- 
bers from receipt of care and services through the 
Department of Defense to receipt of care and serv- 
ices through the Department of Veterans Affairs. 
"(3) Consultation. — The Secretary of Defense and 
the Secretary of Veterans Affairs shall develop the 
policy in consultation with the heads of other appro- 
priate departments and agencies of the Federal Gov- 
ernment and with appropriate non-governmental or- 
ganizations having an expertise in matters relating 
to the policy. 

"(4) Update. — The Secretary of Defense and the 
Secretary of Veterans Affairs shall jointly update the 
policy on a periodic basis, but not less often than an- 
nually, in order to incorporate in the policy, as ap- 
propriate, the following: 

"(A) The results of the reviews required under 
subsections (b) and (c). 

"(B) Best practices identified through pilot pro- 
grams carried out under this title. 

"(C) Improvements to matters under the policy 
otherwise identified and agreed upon by the Sec- 
retary of Defense and the Secretary of Veterans Af- 
fairs. 

"(b) Review of Current Policies and Procedures. — 
"(1) Review required. — In developing the policy re- 
quired by subsection (a), the Secretary of Defense and 
the Secretary of Veterans Affairs shall, to the extent 
necessary, jointly and separately conduct a review of 



all policies and procedures of the Department of De- 
fense and the Department of Veterans Affairs that 
apply to, or shall be covered by, the policy. 

"(2) Purpose. — The purpose of the review shall be 
to identify the most effective and patient-oriented 
approaches to care and management of recovering 
service members for purposes of — 

"(A) incorporating such approaches into the pol- 
icy; and 

"(B) extending such approaches, where applicable, 
to the care and management of other injured or ill 
members of the Armed Forces and veterans. 
"(3) Elements. — In conducting the review, the Sec- 
retary of Defense and the Secretary of Veterans Af- 
fairs shall — 

"(A) identify among the policies and procedures 
described in paragraph (1) best practices in ap- 
proaches to the care and management of recovering 
service members; 

"(B) identify among such policies and procedures 
existing and potential shortfalls in the care and 
management of recovering service members (in- 
cluding care and management of recovering service 
members on the temporary disability retired list), 
and determine means of addressing any shortfalls 
so identified; 

"(C) determine potential modifications of such 
policies and procedures in order to ensure consist- 
ency and uniformity, where appropriate, in the ap- 
plication of such policies and procedures — 
"(i) among the military departments; 
"(ii) among the Veterans Integrated Services 

Networks (VISNs) of the Department of Veterans 

Affairs; and 

"(iii) between the military departments and the 
Veterans Integrated Services Networks; and 
"(D) develop recommendations for legislative and 

administrative action necessary to implement the 

results of the review. 

"(4) Deadline for completion. — The review shall 
be completed not later than 90 days after the date of 
the enactment of this Act [Jan. 28, 2008]. 
"(c) Consideration of Existing Findings, Recom- 
mendations, and Practices. — In developing the policy 
required by subsection (a), the Secretary of Defense and 
the Secretary of Veterans Affairs shall take into ac- 
count the following: 

"(1) The findings and recommendations of applica- 
ble studies, reviews, reports, and evaluations that ad- 
dress matters relating to the policy, including, but 
not limited, to the following: 

"(A) The Independent Review Group on Rehabili- 
tative Care and Administrative Processes at Walter 
Reed Army Medical Center and National Naval 
Medical Center, appointed by the Secretary of De- 
fense. 

"(B) The Secretary of Veterans Affairs Task 
Force on Returning Global War on Terror Heroes, 
appointed by the President. 

"(C) The President's Commission on Care for 
America's Returning Wounded Warriors. 

"(D) The Veterans' Disability Benefits Commis- 
sion established by title XV of the National Defense 
Authorization Act for Fiscal Year 2004 (Public Law 
108-136; 117 Stat. 1676; 38 U.S.C. 1101 note). 

"(E) The President's Task Force to Improve 
Health Care Delivery for Our Nation's Veterans, of 
March 2003. 

"(F) The Report of the Congressional Commission 
on Servicemembers and Veterans Transition Assist- 
ance, of 1999, chaired by Anthony J. Principi. 

"(G) The President's Commission on Veterans' 
Pensions, of 1956, chaired by General Omar N. Brad- 
ley. 

"(2) The experience and best practices of the De- 
partment of Defense and the military departments on 
matters relating to the policy. 

"(3) The experience and best practices of the De- 
partment of Veterans Affairs on matters relating to 
the policy. 



§1071 



TITLE 10— ARMED FORCES 



Page 578 



"(4) Such other matters as the Secretary of Defense 
and the Secretary of Veterans Affairs consider appro- 
priate. 

"(d) Training and Skills of Health Care Profes- 
sionals, Recovery Care Coordinators, Medical Care 
Case Managers, and Non-Medical Care Managers 
for Recovering Service Members. — 

"(1) In general. — The policy required by subsection 
(a) shall provide for uniform standards among the 
military departments for the training and skills of 
health care professionals, recovery care coordinators, 
medical care case managers, and non-medical care 
managers for recovering service members under sub- 
section (e) in order to ensure that such personnel are 
able to — 

"(A) detect early warning signs of post-traumatic 
stress disorder (PTSD), suicidal or homicidal 
thoughts or behaviors, and other behavioral health 
concerns among recovering service members; and 

"(B) promptly notify appropriate health care pro- 
fessionals following detection of such signs. 
"(2) Tracking of notifications. — In providing for 
uniform standards under paragraph (1), the policy 
shall include a mechanism or system to track the 
number of notifications made by recovery care 
coordinators, medical care case managers, and non- 
medical care managers to health care professionals 
under paragraph (1)(A) regarding early warning signs 
of post-traumatic stress disorder and suicide in recov- 
ering service members. 

"(e) Services for Recovering Service Members. — 
The policy required by subsection (a) shall provide for 
improvements as follows with respect to the care, man- 
agement, and transition of recovering service members: 
"(1) Comprehensive recovery plan for recover- 
ing service members. — The policy shall provide for 
uniform standards and procedures for the develop- 
ment of a comprehensive recovery plan for each re- 
covering service member that covers the full spec- 
trum of care, management, transition, and rehabili- 
tation of the service member during recovery. 

"(2) Recovery care coordinators for recovering 
service members. — 

"(A) IN general. — The policy shall provide for a 
uniform program for the assignment to recovering 
service members of recovery care coordinators hav- 
ing the duties specified in subparagraph (B). 

"(B) Duties. — The duties under the program of a 
recovery care coordinator for a recovering service 
member shall include, but not be limited to, over- 
seeing and assisting the service member in the serv- 
ice member's course through the entire spectrum of 
care, management, transition, and rehabilitation 
services available from the Federal Government, 
including services provided by the Department of 
Defense, the Department of Veterans Affairs, the 
Department of Labor, and the Social Security Ad- 
ministration. 

"(C) Limitation on number of service members 
managed by coordinators. — The maximum number 
of recovering service members whose cases may be 
assigned to a recovery care coordinator under the 
program at any one time shall be such number as 
the policy shall specify, except that the Secretary 
of the military department concerned may waive 
such limitation with respect to a given coordinator 
for not more than 120 days in the event of unfore- 
seen circumstances (as specified in the policy). 

"(D) Training. — The policy shall specify standard 
training requirements and curricula for recovery 
care coordinators under the program, including a 
requirement for successful completion of the train- 
ing program before a person may assume the duties 
of such a coordinator. 

"(E) Resources. — The policy shall include mecha- 
nisms to ensure that recovery care coordinators 
under the program have the resources necessary to 
expeditiously carry out the duties of such coordina- 
tors under the program. 

"(F) Supervision.— The policy shall specify re- 
quirements for the appropriate rank or grade, and 



appropriate occupation, for persons appointed to 
head and supervise recovery care coordinators. 
"(3) Medical care case managers for recovering 
service members. — 

"(A) IN general. — The policy shall provide for a 
uniform program among the military departments 
for the assignment to recovering service members 
of medical care case managers having the duties 
specified in subparagraph (B). 

"(B) Duties. — The duties under the program of a 
medical care case manager for a recovering service 
member (or the service member's immediate family 
or other designee if the service member is incapable 
of making judgments about personal medical care) 
shall Include, at a minimum, the following: 

"(i) Assisting in understanding the service 
member's medical status during the care, recov- 
ery, and transition of the service member. 

"(ii) Assisting in the receipt by the service 
member of prescribed medical care during the 
care, recovery, and transition of the service mem- 
ber. 

"(iii) Conducting a periodic review of the medi- 
cal status of the service member, which review 
shall be conducted, to the extent practicable, in 
person with the service member, or, whenever the 
conduct of the review in person Is not practicable, 
with the medical care case manager submitting 
to the manager's supervisor a written explanation 
why the review in person was not practicable (if 
the Secretary of the military department con- 
cerned elects to require such written explanations 
for purposes of the program). 
"(C) Limitation on number of service members 
managed by managers. — The maximum number of 
recovering service members whose cases may be as- 
signed to a medical care case manager under the 
program at any one time shall be such number as 
the policy shall specify, except that the Secretary 
of the military department concerned may waive 
such limitation with respect to a given manager for 
not more than 120 days in the event of unforeseen 
circumstances (as specified in the policy). 

"(D) Training. — The policy shall specify standard 
training requirements and curricula for medical 
care case managers under the program, including a 
requirement for successful completion of the train- 
ing program before a person may assume the duties 
of such a manager. 

"(E) Resources. — The policy shall include mecha- 
nisms to ensure that medical care case managers 
under the program have the resources necessary to 
expeditiously carry out the duties of such managers 
under the program. 

"(F) Supervision at armed forces medical fa- 
cilities. — The policy shall specify requirements for 
the appropriate rank or grade, and appropriate oc- 
cupation, for persons appointed to head and super- 
vise the medical care case managers at each medi- 
cal facility of the Armed Forces. Persons so ap- 
pointed may be appointed from the Army Medical 
Corps, Army Medical Service Corps, Army Nurse 
Corps, Navy Medical Corps, Navy Medical Service 
Corps, Navy Nurse Corps, Air Force Medical Serv- 
ice, or other corps or civilian health care profes- 
sional, as applicable, at the discretion of the Sec- 
retary of Defense. 

"(4) Non-medical care managers for recovering 
service members. — 

"(A) IN general. — The policy shall provide for a 
uniform program among the military departments 
for the assignment to recovering service members 
of non-medical care managers having the duties 
specified in subparagraph (B). 

"(B) Duties. — The duties under the program of a 
non-medical care manager for a recovering service 
member shall include, at a minimum, the following: 
"(i) Communicating with the service member 
and with the service member's family or other in- 
dividuals designated by the service member re- 
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garding non-medical matters that arise during 
the care, recovery, and transition of the service 
member. 

"(ii) Assisting with oversight of the service 
member's welfare and quality of life. 

"(iii) Assisting the service member in resolving 
problems involving financial, administrative, per- 
sonnel, transitional, and other matters that arise 
during the care, recovery, and transition of the 
service member. 

"(C) Duration op duties. — The policy shall pro- 
vide that a non-medical care manager shall perform 
duties under the program for a recovering service 
member until the service member is returned to ac- 
tive duty or retired or separated from the Armed 
Forces. 

"(D) Limitation on number of service members 
managed BY managers. — The maximum number of 
recovering service members whose cases may be as- 
signed to a non-medical care manager under the 
program at any one time shall be such number as 
the policy shall specify, except that the Secretary 
of the military department concerned may waive 
such limitation with respect to a given manager for 
not more than 120 days in the event of unforeseen 
circumstances (as specified in the policy). 

"(E) Training. — The policy shall specify standard 
training requirements and curricula among the 
military departments for non-medical care man- 
agers under the program, including a requirement 
for successful completion of the training program 
before a person may assume the duties of such a 
manager. 

"(F) Resources. — The policy shall include mecha- 
nisms to ensure that non-medical care managers 
under the program have the resources necessary to 
expeditiously carry out the duties of such managers 
under the program. 

"(G) Supervision at armed forces medical fa- 
cilities. — The policy shall specify requirements for 
the appropriate rank and occupational speciality 
for persons appointed to head and supervise the 
non-medical care managers at each medical facility 
of the Armed Forces. 

"(5) Access of recovering service members to 
non-urgent health care prom the department of 
defense or other providers under tricare. — 

"(A) IN general. — The policy shall provide for ap- 
propriate minimum standards for access of recover- 
ing service members to non-urgent medical care 
and other health care services as follows: 

"(i) In medical facilities of the Department of 
Defense. 

"(ii) Through the TRICARE program. 
"(B) Maximum waiting times for certain care. — 
The standards for access under subparagraph (A) 
shall include such standards on maximum waiting 
times of recovering service members as the policy 
shall specify for care that includes, but is not lim- 
ited to, the following: 

"(i) Follow-up care. 

"(ii) Specialty care. 

"(iii) Diagnostic referrals and studies. 

"(iv) Surgery based on a physician's determina- 
tion of medical necessity. 

"(C) Waiver by recovering service members. — 
The policy shall permit any recovering service 
member to waive a standard for access under this 
paragraph under such circumstances and conditions 
as the policy shall specify. 

"(6) Assignment of recovering service members 
to locations of care. — 

"(A) In general. — The policy shall provide for 
uniform guidelines among the military depart- 
ments for the assignment of recovering service 
members to a location of care, including guidelines 
that provide for the assignment of recovering serv- 
ice members, when medically appropriate, to care 
and residential facilities closest to their duty sta- 
tion or home of record or the location of their des- 
ignated care giver at the earliest possible time. 



"(B) Reassignment from deficient facilities. — 
The policy shall provide for uniform guidelines and 
procedures among the military departments for the 
reassignment of recovering service members from a 
medical or medical-related support facility deter- 
mined by the Secretary of Defense to violate the 
standards required by section 1648 to another appro- 
priate medical or medical-related support facility 
until the correction of violations of such standards 
at the medical or medical-related support facility 
from which such service members are reassigned. 
"(7) Transportation and subsistence for recov- 
ering service members. — The policy shall provide for 
uniform standards among the military departments 
on the availability of appropriate transportation and 
subsistence for recovering service members to facili- 
tate their obtaining needed medical care and serv- 
ices. 

"(8) Work and duty assignments for recovering 
service members. — The policy shall provide for uni- 
form criteria among the military departments for the 
assignment of recovering service members to work 
and duty assignments that are compatible with their 
medical conditions. 

"(9) Access op recovering service members to 
educational and vocational training and rehabili- 
tation. — The policy shall provide for uniform stand- 
ards among the military departments on the provi- 
sion of educational and vocational training and reha- 
bilitation opportunities for recovering service mem- 
bers at the earliest possible point in their recovery. 

"(10) Tracking of recovering service members. — 
The policy shall provide for uniform procedures 
among the military departments on tracking recover- 
ing service members to facilitate — 

"(A) locating each recovering service member; 

and 

"(B) tracking medical care appointments of re- 
covering service members to ensure timeliness and 
compliance of recovering service members with ap- 
pointments, and other physical and evaluation 
timelines, and to provide any other information 
needed to conduct oversight of the care, manage- 
ment, and transition of recovering service mem- 
bers. 

"(11) Referrals of recovering service members 
to other care and services providers. — The policy 
shall provide for uniform policies, procedures, and 
criteria among the military departments on the re- 
ferral of recovering service members to the Depart- 
ment of Veterans Affairs and other private and public 
entities (including universities and rehabilitation 
hospitals, centers, and clinics) in order to secure the 
most appropriate care for recovering service mem- 
bers, which policies, procedures, and criteria shall 
take into account, but not be limited to, the medical 
needs of recovering service members and the geo- 
graphic location of available necessary recovery care 
services. 

"(f) Services for Families of Recovering Service 
Members. — The policy required by subsection (a) shall 
provide for improvements as follows with respect to 
services for families of recovering service members: 
"(1) Support for family members op recovering 
service members. — The policy shall provide for uni- 
form guidelines among the military departments on 
the provision by the military departments of support 
for family members of recovering service members 
who are not otherwise eligible for care under section 
1672 in caring for such service members during their 
recovery. 

"(2) Advice and training for family members op 
recovering service members. — The policy shall pro- 
vide for uniform requirements and standards among 
the military departments on the provision by the 
military departments of advice and training, as ap- 
propriate, to family members of recovering service 
members with respect to care for such service mem- 
bers during their recovery. 

"(3) Measurement op satisfaction op family mem- 
bers op recovering service members with quality 
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OF HEALTH CARE services. — The policy shall provide 
for uniform procedures among the military depart- 
ments on the measurement of the satisfaction of fam- 
ily members of recovering- service members with the 
quality of health care services provided to such serv- 
ice members during their recovery. 
"(4) Job placement services for family members 

OF RECOVERING SERVICE MEMBERS. — The policy shall 
provide for procedures for application by eligible fam- 
ily members during a one-year period for job place- 
ment services otherwise offered by the Department of 
Defense. 

"(g) Outreach to Recovering Service Members and 
Their Families on Comprehensive Policy. — The policy 
required by subsection (a) shall include procedures and 
mechanisms to ensure that recovering service members 
and their families are fully informed of the policies re- 
quired by this section, including policies on medical 
care for recovering service members, on the manage- 
ment and transition of recovering service members, 
and on the responsibilities of recovering service mem- 
bers and their family members throughout the contin- 
uum of care and services for recovering service mem- 
bers under this section. 

"(h) Applicability op Comprehensive Policy to Re- 
covering Service Members on Temporary Disability 
Retired List. — Appropriate elements of the policy re- 
quired by this section shall apply to recovering service 
members whose names are placed on the temporary dis- 
ability retired list in such manner, and subject to such 
terms and conditions, as the Secretary of Defense shall 
prescribe in regulations for purposes of this subsection. 
"SEC. 1612. MEDICAL EVALUATIONS AND PHYSICAL 
DISABILITY EVALUATIONS OF RECOVERING 
SERVICE MEMBERS. 

"(a) Medical Evaluations of Recovering Service 
Members. — 

"(1) In general. — Not later than July 1, 2008, the 
Secretary of Defense shall develop a policy on im- 
provements to the processes, procedures, and stand- 
ards for the conduct by the military departments of 
medical evaluations of recovering service members. 

"(2) Elements. — The policy on improvements to 
processes, procedures, and standards required under 
this subsection shall include and address the follow- 
ing: 

"(A) Processes for medical evaluations of recover- 
ing service members that — 

"(i) apply uniformly throughout the military 
departments; and 

"(ii) apply uniformly with respect to recovering 
service members who are members of the regular 
components of the Armed Forces and recovering 
service members who are members of the Na- 
tional Guard and Reserve. 

"(B) Standard criteria and definitions for deter- 
mining the achievement for recovering service 
members of the maximum medical benefit from 
treatment and rehabilitation. 

"(C) Standard timelines for each of the following: 

"(i) Determinations of fitness for duty of recov- 
ering service members. 

"(ii) Specialty care consultations for recovering 
service members. 

"(iii) Preparation of medical documents for re- 
covering service members. 

"(iv) Appeals by recovering service members of 
medical evaluation determinations, including de- 
terminations of fitness for duty. 
"(D) Procedures for ensuring that — 

"(i) upon request of a recovering service mem- 
ber being considered by a medical evaluation 
board, a physician or other appropriate health 
care professional who is independent of the medi- 
cal evaluation board is assigned to the service 
member; and 

"(ii) the physician or other health care profes- 
sional assigned to a recovering service member 
under clause (i) — 



"(I) serves as an independent source for re- 
view of the findings and recommendations of 
the medical evaluation board; 

"(II) provides the service member with advice 
and counsel regarding the findings and recom- 
mendations of the medical evaluation board; 
and 

"(III) advises the service member on whether 
the findings of the medical evaluation board 
adequately reflect the complete spectrum of in- 
juries and illness of the service member. 
"(E) Standards for qualifications and training of 
medical evaluation board personnel, including phy- 
sicians, case workers, and physical disability eval- 
uation board liaison officers, in conducting medical 
evaluations of recovering service members. 

"(F) Standards for the maximum number of medi- 
cal evaluation cases of recovering service members 
that are pending before a medical evaluation board 
at any one time, and requirements for the estab- 
lishment of additional medical evaluation boards in 
the event such number is exceeded. 

"(G) Standards for information for recovering 
service members, and their families, on the medical 
evaluation board process and the rights and respon- 
sibilities of recovering service members under that 
process, including a standard handbook on such in- 
formation (which handbook shall also be available 
electronically). 
"(b) Physical Disability Evaluations op Recover- 
ing Service Members. — 

"(1) In general. — Not later than July 1, 2008, the 
Secretary of Defense and the Secretary of Veterans 
Affairs shall develop a policy on improvements to the 
processes, procedures, and standards for the conduct 
of physical disability evaluations of recovering serv- 
ice members by the military departments and by the 
Department of Veterans Affairs. 

"(2) Elements. — The policy on improvements to 
processes, procedures, and standards required under 
this subsection shall include and address the follow- 
ing: 

"(A) A clearly-defined process of the Department 
of Defense and the Department of Veterans Affairs 
for disability determinations of recovering service 
members. 

"(B) To the extent feasible, procedures to elimi- 
nate unacceptable discrepancies and improve con- 
sistency among disability ratings assigned by the 
military departments and the Department of Veter- 
ans Affairs, particularly in the disability evalua- 
tion of recovering service members, which proce- 
dures shall be subject to the following requirements 
and limitations: 

"(i) Such procedures shall apply uniformly with 
respect to recovering service members who are 
members of the regular components of the Armed 
Forces and recovering service members who are 
members of the National Guard and Reserve. 

"(ii) Under such procedures, each Secretary of a 
military department shall, to the extent feasible, 
utilize the standard schedule for rating disabil- 
ities in use by the Department of Veterans Af- 
fairs, including any applicable interpretation of 
such schedule by the United States Court of Ap- 
peals for Veterans Claims, in making any deter- 
mination of disability of a recovering service 
member, except as otherwise authorized by sec- 
tion 1216a of title 10, United States Code (as added 
by section 1642 of this Act). 

"(C) Uniform timelines among the military de- 
partments for appeals of determinations of disabil- 
ity of recovering service members, including time- 
lines for presentation, consideration, and disposi- 
tion of appeals. 

"(D) Uniform standards among the military de- 
partments for qualifications and training of phys- 
ical disability evaluation board personnel, includ- 
ing physical evaluation board liaison personnel, in 
conducting physical disability evaluations of recov- 
ering service members. 
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"(E) Uniform standards among- the military de- 
partments for the maximum number of physical 
disability evaluation cases of recovering- service 
members that are pending before a physical disabil- 
ity evaluation board at any one time, and require- 
ments for the establishment of additional physical 
disability evaluation boards in the event such num- 
ber is exceeded. 

"(F) Uniform standards and procedures among 
the military departments for the provision of legal 
counsel to recovering service members while under- 
going evaluation by a physical disability evalua- 
tion board. 

"(G) Uniform standards among the military de- 
partments on the roles and responsibilities of non- 
medical care managers under section 1611(e)(4) and 
judge advocates assigned to recovering service 
members undergoing evaluation by a physical dis- 
ability board, and uniform standards on the maxi- 
mum number of cases involving such service mem- 
bers that are to be assigned to judge advocates at 
any one time. 
"(c) Assessment op Consolidation of Department 
of Defense and Department of Veterans Affairs 
Disability Evaluation Systems. — 

"(1) In general. — The Secretary of Defense and the 
Secretary of Veterans Affairs shall jointly submit to 
the appropriate committees of Congress a report on 
the feasability [sic] and advisability of consolidating 
the disability evaluation systems of the military de- 
partments and the disability evaluation system of 
the Department of Veterans Affairs into a single dis- 
ability evaluation system. The report shall be sub- 
mitted together with the report required by section 
1611(a). 

"(2) Elements. — The report required by paragraph 
(1) shall include the following: 

"(A) An assessment of the feasability [sic] and ad- 
visability of consolidating the disability evaluation 
systems described in paragraph (1) as specified in 
that paragraph. 

"(B) If the consolidation of the systems is consid- 
ered feasible and advisable — 

"(i) recommendations for various options for 
consolidating the systems as specified in para- 
graph (1); and 

"(il) recommendations for mechanisms to 
evaluate and assess any progress made in consoli- 
dating the systems as specified in that paragraph. 
"SEC. 1613. RETURN OP RECOVERING SERVICE 
MEMBERS TO ACTIVE DUTY IN THE ARMED 
FORCES. 

"The Secretary of Defense shall establish standards 
for determinations by the military departments on the 
return of recovering service members to active duty in 
the Armed Forces. 

"SEC. 1614. TRANSITION OF RECOVERING SERVICE 
MEMBERS FROM CARE AND TREATMENT 
THROUGH THE DEPARTMENT OF DEFENSE TO 
CARE, TREATMENT, AND REHABILITATION 
THROUGH THE DEPARTMENT OF VETERANS 
AFFAIRS. 

"(a) In General. — Not later than July 1, 2008, the 
Secretary of Defense and the Secretary of Veterans Af- 
fairs shall jointly develop and implement processes, 
procedures, and standards for the transition of recover- 
ing service members from care and treatment through 
the Department of Defense to care, treatment, and re- 
habilitation through the Department of Veterans Af- 
fairs. 

"(b) Elements. — The processes, procedures, and 
standards required under this section shall include the 
following: 

"(1) Uniform, patient-focused procedures to ensure 
that the transition described in subsection (a) occurs 
without gaps in medical care and in the quality of 
medical care, benefits, and services. 

"(2) Procedures for the identification and tracking 
of recovering service members during the transition, 



and for the coordination of care and treatment of re- 
covering service members during the transition, in- 
cluding a system of cooperative case management of 
recovering service members by the Department of De- 
fense and the Department of Veterans Affairs during 
the transition. 

"(3) Procedures for the notification of Department 
of Veterans Affairs liaison personnel of the com- 
mencement by recovering service members of the 
medical evaluation process and the physical disabil- 
ity evaluation process. 

"(4) Procedures and timelines for the enrollment of 
recovering service members in applicable enrollment 
or application systems of the Department of Veterans 
Affairs with respect to health care, disability, edu- 
cation, vocational rehabilitation, or other benefits. 

"(5) Procedures to ensure the access of recovering 
service members during the transition to vocational, 
educational, and rehabilitation benefits available 
through the Department of Veterans Affairs. 

"(6) Standards for the optimal location of Depart- 
ment of Defense and Department of Veterans Affairs 
liaison and case management personnel at military 
medical treatment facilities, medical centers, and 
other medical facilities of the Department of Defense. 

"(7) Standards and procedures for integrated medi- 
cal care and management of recovering service mem- 
bers during the transition, including procedures for 
the assignment of medical personnel of the Depart- 
ment of Veterans Affairs to Department of Defense 
facilities to participate in the needs assessments of 
recovering service members before, during, and after 
their separation from military service. 

"(8) Standards for the preparation of detailed plans 
for the transition of recovering service members from 
care and treatment by the Department of Defense to 
care, treatment, and rehabilitation by the Depart- 
ment of Veterans Affairs, which plans shall — 

"(A) be based on standardized elements with re- 
spect to care and treatment requirements and other 
applicable requirements; and 

"(B) take into account the comprehensive recov- 
ery plan for the recovering service member con- 
cerned as developed under section 1611(e)(1). 
"(9) Procedures to ensure that each recovering serv- 
ice member who is being retired or separated under 
chapter 61 of title 10, United States Code, receives a 
written transition plan, prior to the time of retire- 
ment or separation, that — 

"(A) specifies the recommended schedule and 
milestones for the transition of the service member 
from military service; 

"(B) provides for a coordinated transition of the 
service member from the Department of Defense 
disability evaluation system to the Department of 
Veterans Affairs disability system; and 

"(C) includes information and guidance designed 
to assist the service member in understanding and 
meeting the schedule and milestones specified 
under subparagraph (A) for the service member's 
transition. 

"(10) Procedures for the transmittal from the De- 
partment of Defense to the Department of Veterans 
Affairs of records and any other required information 
on each recovering service member described in para- 
graph (9), which procedures shall provide for the 
transmission from the Department of Defense to the 
Department of Veterans Affairs of records and infor- 
mation on the service member as follows: 

"(A) The address and contact information of the 
service member. 

"(B) The DD-214 discharge form of the service 
member, which shall be transmitted under such 
procedures electronically. 

"(C) A copy of the military service record of the 
service member, including medical records and any 
results of a physical evaluation board. 

"(D) Information on whether the service member 
is entitled to transitional health care, a conversion 
health policy, or other health benefits through the 
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Department of Defense under section 1145 of title 
10, United States Code. 

"(E) A copy of any request of the service member 
for assistance in enrolling' in, or completed applica- 
tions for enrollment in, the health care system of 
the Department of Veterans Affairs for health care 
benefits for which the service member may be eligi- 
ble under laws administered by the Secretary of 
Veterans Affairs. 

"(F) A copy of any request by the service member 
for assistance in applying for, or completed applica- 
tions for, compensation and vocational rehabilita- 
tion benefits to which the service member may be 
entitled under laws administered by the Secretary 
of Veterans Affairs. 

"(11) A process to ensure that, before transmittal of 
medical records of a recovering service member to 
the Department of Veterans Affairs, the Secretary of 
Defense ensures that the service member (or an indi- 
vidual legally recognized to make medical decisions 
on behalf of the service member) authorizes the 
transfer of the medical records of the service member 
from the Department of Defense to the Department of 
Veterans Affairs pursuant to the Health Insurance 
Portability and Accountability Act of 1996 [Pub. L. 
104-191, see Tables for classification]. 

"(12) Procedures to ensure that, with the consent of 
the recovering service member concerned, the address 
and contact information of the service member is 
transmitted to the department or agency for veterans 
affairs of the State in which the service member in- 
tends to reside after the retirement or separation of 
the service member from the Armed Forces. 

"(13) Procedures to ensure that, before the trans- 
mittal of records and other information with respect 
to a recovering service member under this section, a 
meeting regarding the transmittal of such records 
and other information occurs among the service 
member, appropriate family members of the service 
member, representatives of the Secretary of the mili- 
tary department concerned, and representatives of 
the Secretary of Veterans Affairs, with at least 30 
days advance notice of the meeting being given to the 
service member unless the service member waives the 
advance notice requirement in order to accelerate 
transmission of the service member's records and 
other information to the Department of Veterans Af- 
fairs. 

"(14) Procedures to ensure that the Secretary of 
Veterans Affairs gives appropriate consideration to a 
written statement submitted to the Secretary by a 
recovering service member regarding the transition. 

"(15) Procedures to provide access for the Depart- 
ment of Veterans Affairs to the military health 
records of recovering service members who are re- 
ceiving care and treatment, or are anticipating re- 
ceipt of care and treatment, in Department of Veter- 
ans Affairs health care facilities, which procedures 
shall be consistent with the procedures and require- 
ments in paragraphs (11) and (13). 

"(16) A process for the utilization of a joint separa- 
tion and evaluation physical examination that meets 
the requirements of both the Department of Defense 
and the Department of Veterans Affairs in connection 
with the medical separation or retirement of a recov- 
ering service member from military service and for 
use by the Department of Veterans Affairs in disabil- 
ity evaluations. 

"(17) Procedures for surveys and other mechanisms 
to measure patient and family satisfaction with the 
provision by the Department of Defense and the De- 
partment of Veterans Affairs of care and services for 
recovering service members, and to facilitate appro- 
priate oversight by supervisory personnel of the pro- 
vision of such care and services. 

"(18) Procedures to ensure the participation of re- 
covering service members who are members of the 
National Guard or Reserve in the Benefits Delivery at 
Discharge Program, including procedures to ensure 
that, to the maximum extent feasible, services under 



the Benefits Delivery at Discharge Program are pro- 
vided to recovering service members at — 

"(A) appropriate military installations; 

"(B) appropriate armories and military family 
support centers of the National Guard; 

"(C) appropriate military medical care facilities 
at which members of the Armed Forces are sepa- 
rated or discharged from the Armed Forces; and 

"(D) in the case of a member on the temporary 
disability retired list under section 1202 or 1205 of 
title 10, United States Code, who is being retired 
under another provision of such title or is being dis- 
charged, at a location reasonably convenient to the 
member. 

"SEC. 1616. ESTABLISHMENT OF A WOUNDED WAR- 
RIOR RESOURCE CENTER, 
"(a) Establishment. — The Secretary of Defense shall 
establish a wounded warrior resource center (in this 
section referred to as the 'center') to provide wounded 
warriors, their families, and their primary caregivers 
with a single point of contact for assistance with re- 
porting deficiencies in covered military facilities, ob- 
taining health care services, receiving benefits infor- 
mation, receiving legal assistance referral information 
(where appropriate), receiving other appropriate refer- 
ral information, and any other difficulties encountered 
while supporting wounded warriors. The Secretary 
shall widely disseminate information regarding the ex- 
istence and availability of the center, including con- 
tact information, to members of the Armed Forces and 
their dependents. In carrying out this subsection, the 
Secretary may use existing infrastructure and organi- 
zations but shall ensure that the center has the ability 
to separately keep track of calls from wounded war- 
riors. 

"(b) Access. — The center shall provide multiple 
methods of access, including at a minimum an Internet 
website and a toll-free telephone number (commonly 
referred to as a 'hot line') at which personnel are acces- 
sible at all times to receive reports of deficiencies or 
provide information about covered military facilities, 
health care services, or military benefits. 
"(c) Confidentiality. — 

"(1) Notification. — Individuals who seek to provide 
information through the center under subsection (a) 
shall be notified, immediately before they provide 
such information, of their option to elect, at their 
discretion, to have their identity remain confiden- 
tial. 

"(2) Prohibition on further disclosure. — In the 
case of information provided through use of the toll- 
free telephone number by an individual who elects to 
maintain the confidentiality of his or her identity, 
any individual who, by necessity, has had access to 
such information for purposes of investigating or re- 
sponding to the call as required under subsection (d) 
may not disclose the identity of the individual who 
provided the information. 

"(d) Functions. — The center shall perform the follow- 
ing functions: 

"(1) Call tracking. — The center shall be respon- 
sible for documenting receipt of a call, referring the 
call to the appropriate office within a military de- 
partment for answer or investigation, and tracking 
the formulation and notification of the response to 
the call. 

"(2) Investigation and response. — The center shall 
be responsible for ensuring that, not later than 96 
hours after a call — 

"(A) if a report of deficiencies is received in a 

call — 

"(i) any deficiencies referred to in the call are 
investigated; 

"(ii) if substantiated, a plan of action for reme- 
diation of the deficiencies is developed and imple- 
mented; and 

"(iii) if requested, the individual who made the 
report is notified of the current status of the re- 
port; or 



Page 583 



TITLE 10— ARMED FORCES 



§1071 



"(B) if a request for information is received in a 
call — 

"(i) the information requested by the caller is 
provided by the center; 

"(ii) all requests for information from the call 
are referred to the appropriate office or offices of 
a military department for response; and 

"(iii) the individual who made the report is no- 
tified, at a minimum, of the current status of the 
query. 

"(3) Pinal notification. — The center shall be re- 
sponsible for ensuring that, if requested, the caller is 
notified when the deficiency has been corrected or 
when the request for information has been fulfilled to 
the maximum extent practicable, as determined by 
the Secretary. 

"(e) Definitions. — In this section: 

"(1) Covered military facility. — The term 'cov- 
ered military facility' has the meaning provided in 
section 1648(b) of this Act. 

"(2) Call. — The term 'call' means any query or re- 
port that is received by the center by means of the 
toll-free telephone number or other source. 
"(f) Effective Dates. — 

"(1) Toll-free telephone number. — The toll-free 
telephone number required to be established by sub- 
section (a), shall be fully operational not later than 
April 1, 2008. 

"(2) Internet website. — The Internet website re- 
quired to be established by subsection (a), shall be 
fully operational not later than July 1, 2008. [As 
amended Pub. L. 110-417, [div. A], title VII, §724, Oct. 
14, 2008, 122 Stat. 4509.] 
"SEC. 1618. COMPREHENSIVE PLAN ON PREVEN- 
TION, DIAGNOSIS, MITIGATION, TREATMENT, 
AND REHABILITATION OF, AND RESEARCH ON, 
TRAUMATIC BRAIN INJURY, POST-TRAUMATIC 
STRESS DISORDER, AND OTHER MENTAL 
HEALTH CONDITIONS IN MEMBERS OF THE 
ARMED FORCES, 
"(a) Comprehensive Statement of Policy. — The Sec- 
retary of Defense and the Secretary of Veterans Affairs 
shall direct joint planning among the Department of 
Defense, the military departments, and the Department 
of Veterans Affairs for the prevention, diagnosis, miti- 
gation, treatment, and rehabilitation of, and research 
on, traumatic brain injury, post-traumatic stress dis- 
order, and other mental health conditions in members 
of the Armed Forces, including planning for the seam- 
less transition of such members from care through the 
Department of Defense to care through the Department 
of Veterans Affairs. 

"(b) Comprehensive Plan Required. — Not later than 
180 days after the date of the enactment of this Act 
[Jan. 28, 2008], the Secretary of Defense shall, in con- 
sultation with the Secretary of Veterans Affairs, sub- 
mit to the congressional defense committees [Commit- 
tees on Armed Services and Appropriations of the Sen- 
ate and the House of Representatives] a comprehensive 
plan for programs and activities of the Department of 
Defense to prevent, diagnose, mitigate, treat, research, 
and otherwise respond to traumatic brain injury, post- 
traumatic stress disorder, and other mental health con- 
ditions in members of the Armed Forces, including — 
"(1) an assessment of the current capabilities of the 
Department for the prevention, diagnosis, mitigation, 
treatment, and rehabilitation of, and research on, 
traumatic brain injury, post-traumatic stress dis- 
order, and other mental health conditions in mem- 
bers of the Armed Forces; 

"(2) the identification of gaps in current capabili- 
ties of the Department for the prevention, diagnosis, 
mitigation, treatment, and rehabilitation of, and re- 
search on, traumatic brain injury, post-traumatic 
stress disorder, and other mental health conditions in 
members of the Armed Forces; and 

"(3) the identification of the resources required for 
the Department in fiscal years 2009 through 2013 to 
address the gaps in capabilities identified under para- 
graph (2). 



"(c) Program Required. — One of the programs con- 
tained in the comprehensive plan submitted under sub- 
section (b) shall be a Department of Defense program, 
developed in collaboration with the Department of Vet- 
erans Affairs, under which each member of the Armed 
Forces who incurs a traumatic brain injury or post- 
traumatic stress disorder during service in the Armed 
Forces — 

"(1) is enrolled in the program; and 
"(2) receives treatment and rehabilitation meeting 
a standard of care such that each individual who 
qualifies for care under the program shall — 

"(A) be provided the highest quality, evidence- 
based care in facilities that most appropriately 
meet the specific needs of the individual; and 

"(B) be rehabilitated to the fullest extent possible 
using up-to-date evidence-based medical tech- 
nology, and physical and medical rehabilitation 
practices and expertise. 
"(d) Provision of Information Required. — The com- 
prehensive plan submitted under subsection (b) shall 
require the provision of information by the Secretary 
of Defense to members of the Armed Forces with trau- 
matic brain injury, post-traumatic stress disorder, or 
other mental health conditions and their families 
about their options with respect to the following: 

"(1) The receipt of medical and mental health care 
from the Department of Defense and the Department 
of Veterans Affairs. 

"(2) Additional options available to such members 
for treatment and rehabilitation of traumatic brain 
injury, post-traumatic stress disorder, and other 
mental health conditions. 

"(3) The options available, including obtaining a 
second opinion, to such members for a referral to an 
authorized provider under chapter 55 of title 10, 
United States Code, as determined under regulations 
prescribed by the Secretary of Defense. 
"(e) Additional Elements of Plan. — The comprehen- 
sive plan submitted under subsection (b) shall include 
comprehensive proposals of the Department on the fol- 
lowing: 

"(1) Lead agent.— The designation by the Sec- 
retary of Defense of a lead agent or executive agent 
for the Department to coordinate development and 
implementation of the plan. 

"(2) Detection AND treatment. — The improvement 
of methods and mechanisms for the detection and 
treatment of traumatic brain injury, post-traumatic 
stress disorder, and other mental health conditions in 
members of the Armed Forces in the field. 

"(3) Reduction of ptsd. — The development of a 
plan for reducing post traumatic-stress disorder, in- 
corporating evidence-based preventive and early- 
intervention measures, practices, or procedures that 
reduce the likelihood that personnel in combat will 
develop post-traumatic stress disorder or other 
stress-related conditions (including substance abuse 
conditions) into — 

"(A) basic and pre-deployment training for en- 
listed members of the Armed Forces, noncommis- 
sioned officers, and officers; 
"(B) combat theater operations; and 
"(C) post-deployment service. 
"(4) Research. — Requirements for research on trau- 
matic brain injury, post-traumatic stress disorder, 
and other mental health conditions including (in par- 
ticular) research on pharmacological and other ap- 
proaches to treatment for traumatic brain injury, 
post-traumatic stress disorder, or other mental 
health conditions, as applicable, and the allocation of 
priorities among such research. 

"(5) Diagnostic criteria. — The development, adop- 
tion, and deployment of joint Department of Defense- 
Department of Veterans Affairs evidence-based diag- 
nostic criteria for the detection and evaluation of the 
range of traumatic brain injury, post-traumatic 
stress disorder, and other mental health conditions in 
members of the Armed Forces, which criteria shall be 
employed uniformly across the military departments 



§1071 



TITLE 10— ARMED FORCES 



Page 584 



in all applicable circumstances, including provision 
of clinical care and assessment of future deploy- 
ability of members of the Armed Forces. 

"(6) Assessment.— The development and deploy- 
ment of evidence-based means of assessing traumatic 
brain injury, post-traumatic stress disorder, and 
other mental health conditions in members of the 
Armed Forces, including a system of pre-deployment 
and post-deployment screenings of cognitive ability 
in members for the detection of cognitive impair- 
ment. 

"(7) Managing and monitoring. — The development 
and deployment of effective means of managing and 
monitoring members of the Armed Forces with trau- 
matic brain injury, post-traumatic stress disorder, or 
other mental health conditions in the receipt of care 
for traumatic brain injury, post-traumatic stress dis- 
order, or other mental health conditions, as applica- 
ble, including the monitoring and assessment of 
treatment and outcomes. 

"(8) Education and awareness. — The development 
and deployment of an education and awareness train- 
ing initiative designed to reduce the negative stigma 
associated with traumatic brain injury, post-trau- 
matic stress disorder, and other mental health condi- 
tions, and mental health treatment. 

"(9) Education and outreach. — The provision of 
education and outreach to families of members of the 
Armed Forces with traumatic brain injury, post-trau- 
matic stress disorder, or other mental health condi- 
tions on a range of matters relating to traumatic 
brain injury, post-traumatic stress disorder, or other 
mental health conditions, as applicable, including de- 
tection, mitigation, and treatment. 

"(10) Recording of blasts. — A requirement that 
exposure to a blast or blasts be recorded in the 
records of members of the Armed Forces. 

"(11) Guidelines for blast injuries. — The develop- 
ment of clinical practice guidelines for the diagnosis 
and treatment of blast injuries in members of the 
Armed Forces, including, but not limited to, trau- 
matic brain injury. 

"(12) Gender- and ethnic group-specific services 
and treatment. — The development of requirements, 
as appropriate, for gender- and ethnic group-specific 
medical care services and treatment for members of 
the Armed Forces who experience mental health 
problems and conditions, including post-traumatic 
stress disorder, with specific regard to the availabil- 
ity of, access to, and research and development re- 
quirements of such needs. 

"(f) Coordination in Development. — The comprehen- 
sive plan submitted under subsection (b) shall be devel- 
oped in coordination with the Secretary of the Army 
(who was designated by the Secretary of Defense as ex- 
ecutive agent for the prevention, mitigation, and treat- 
ment of blast injuries under section 256 of the National 
Defense Authorization Act for Fiscal Year 2006 (Public 
Law 109-163; 119 Stat. 3181; 10 U.S.C. 1071 note)). 
"SEC. 1621. CENTER OF EXCELLENCE IN THE PRE- 
VENTION, DIAGNOSIS, MITIGATION, TREAT- 
MENT, AND REHABILITATION OF TRAUMATIC 
BRAIN INJURY. 

"(a) In General. — The Secretary of Defense shall es- 
tablish within the Department of Defense a center of 
excellence in the prevention, diagnosis, mitigation, 
treatment, and rehabilitation of traumatic brain in- 
jury, including mild, moderate, and severe traumatic 
brain injury, to carry out the responsibilities specified 
in subsection (c). 

"(b) Partnerships. — The Secretary shall ensure that 
the Center collaborates to the maximum extent prac- 
ticable with the Department of Veterans Affairs, insti- 
tutions of higher education, and other appropriate pub- 
lic and private entities (including international enti- 
ties) to carry out the responsibilities specified in sub- 
section (c). 

"(c) Responsibilities. — The Center shall have respon- 
sibilities as follows: 



"(1) To implement the comprehensive plan and 
strategy for the Department of Defense, required by 
section 1618 of this Act, for the prevention, diagnosis, 
mitigation, treatment, and rehabilitation of trau- 
matic brain injury, including research on gender and 
ethnic group-specific health needs related to trau- 
matic brain injury. 

"(2) To provide for the development, testing, and 
dissemination within the Department of best prac- 
tices for the treatment of traumatic brain injury. 

"(3) To provide guidance for the mental health sys- 
tem of the Department in determining the mental 
health and neurological health personnel required to 
provide quality mental health care for members of 
the Armed Forces with traumatic brain injury. 

"(4) To establish, implement, and oversee a compre- 
hensive program to train mental health and neuro- 
logical health professionals of the Department in the 
treatment of traumatic brain injury. 

"(5) To facilitate advancements in the study of the 
short-term and long-term psychological effects of 
traumatic brain injury. 

"(6) To disseminate within the military medical 
treatment facilities of the Department best practices 
for training mental health professionals, including 
neurological health professionals, with respect to 
traumatic brain injury. 

"(7) To conduct basic science and translational re- 
search on traumatic brain injury for the purposes of 
understanding the etiology of traumatic brain injury 
and developing preventive interventions and new 
treatments. 

"(8) To develop programs and outreach strategies 
for families of members of the Armed Forces with 
traumatic brain injury in order to mitigate the nega- 
tive impacts of traumatic brain injury on such family 
members and to support the recovery of such mem- 
bers from traumatic brain injury. 

"(9) To conduct research on the mental health 
needs of families of members of the Armed Forces 
with traumatic brain injury and develop protocols to 
address any needs identified through such research. 

"(10) To conduct longitudinal studies (using imag- 
ing technology and other proven research methods) 
on members of the Armed Forces with traumatic 
brain injury to identify early signs of Alzheimer's 
disease, Parkinson's disease, or other manifestations 
of neurodegeneration, as well as epilepsy, in such 
members, in coordination with the studies authorized 
by section 721 of the John Warner National Defense 
Authorization Act for Fiscal Year 2007 (Public Law 
109-364; 120 Stat. 2294) [10 U.S.C. 1074 note] and other 
studies of the Department of Defense and the Depart- 
ment of Veterans Affairs that address the connection 
between exposure to combat and the development of 
Alzheimer's disease, Parkinson's disease, and other 
neurodegenerative disorders, as well as epilepsy. 

"(11) To develop and oversee a long-term plan to in- 
crease the number of mental health and neurological 
health professionals within the Department in order 
to facilitate the meeting by the Department of the 
needs of members of the Armed Forces with trau- 
matic brain injury until their transition to care and 
treatment from the Department of Veterans Affairs. 

"(12) To develop a program on comprehensive pain 
management, including management of acute and 
chronic pain, to utilize current and develop new 
treatments for pain, and to identify and disseminate 
best practices on pain management related to trau- 
matic brain injury. 

"(13) Such other responsibilities as the Secretary 
shall specify. 

"SEC. 1622. CENTER OF EXCELLENCE IN PREVEN- 
TION, DIAGNOSIS, MITIGATION, TREATMENT. 
AND REHABILITATION OF POST-TRAUMATIC 
STRESS DISORDER AND OTHER MENTAL 
HEALTH CONDITIONS, 
"(a) In General. — The Secretary of Defense shall es- 
tablish within the Department of Defense a center of 
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excellence In the prevention, diagnosis, mitigation, 
treatment, and rehabilitation of post-traumatic stress 
disorder (PTSD) and other mental health conditions, 
including mild, moderate, and severe post-traumatic 
stress disorder and other mental health conditions, to 
carry out the responsibilities specified in subsection 
(c). 

"(b) Partnerships. — The Secretary shall ensure that 
the center collaborates to the maximum extent prac- 
ticable with the National Center on Post-Traumatic 
Stress Disorder of the Department of Veterans Affairs, 
institutions of higher education, and other appropriate 
public and private entities (including International en- 
tities) to carry out the responsibilities specified in sub- 
section (c). 

"(c) Responsibilities. — The center shall have respon- 
sibilities as follows: 

"(1) To implement the comprehensive plan and 
strategy for the Department of Defense, required by 
section 1618 of this Act, for the prevention, diagnosis, 
mitigation, treatment, and rehabilitation of post- 
traumatic stress disorder and other mental health 
conditions, including research on gender- and ethnic 
group-specific health needs related to post-traumatic 
stress disorder and other mental health conditions. 

"(2) To provide for the development, testing, and 
dissemination within the Department of best prac- 
tices for the treatment of post-traumatic stress dis- 
order. 

"(3) To provide guidance for the mental health sys- 
tem of the Department in determining the mental 
health and neurological health personnel required to 
provide quality mental health care for members of 
the Armed Forces with post-traumatic stress disorder 
and other mental health conditions. 

"(4) To establish, Implement, and oversee a compre- 
hensive program to train mental health and neuro- 
logical health professionals of the Department in the 
treatment of post-traumatic stress disorder and other 
mental health conditions. 

"(5) To facilitate advancements in the study of the 
short-term and long-term psychological effects of 
post-traumatic stress disorder and other mental 
health conditions. 

"(6) To disseminate within the military medical 
treatment facilities of the Department best practices 
for training mental health professionals, Including 
neurological health professionals, with respect to 
post-traumatic stress disorder and other mental 
health conditions. 

"(7) To conduct basic science and translational re- 
search on post-traumatic stress disorder for the pur- 
poses of understanding the etiology of post-traumatic 
stress disorder and developing preventive interven- 
tions and new treatments. 

"(8) To develop programs and outreach strategies 
for families of members of the Armed Forces with 
post-traumatic stress disorder and other mental 
health conditions In order to mitigate the negative 
impacts of post-traumatic stress disorder and other 
mental health conditions on such family members 
and to support the recovery of such members from 
post-traumatic stress disorder and other mental 
health conditions. 

"(9) To conduct research on the mental health 
needs of families of members of the Armed Forces 
with post-traumatic stress disorder and other mental 
health conditions and develop protocols to address 
any needs identified through such research. 

"(10) To develop and oversee a long-term plan to In- 
crease the number of mental health and neurological 
health professionals within the Department in order 
to facilitate the meeting by the Department of the 
needs of members of the Armed Forces with post- 
traumatic stress disorder and other mental health 
conditions until their transition to care and treat- 
ment from the Department of Veterans Affairs. 



"SEC. 1623. CENTER OF EXCELLENCE IN PREVEN- 
TION, DIAGNOSIS, MITIGATION, TREATMENT. 
AND REHABILITATION OF MILITARY EYE INJU- 
RIES. 

"(a) In General. — The Secretary of Defense shall es- 
tablish within the Department of Defense a center of 
excellence in the prevention, diagnosis, mitigation, 
treatment, and rehabilitation of military eye injuries 
to carry out the responsibilities specified in subsection 
(c). 

"(b) Partnerships.— The Secretary shall ensure that 
the center collaborates to the maximum extent prac- 
ticable with the Secretary of Veterans Affairs, institu- 
tions of higher education, and other appropriate public 
and private entities (including international entities) 
to carry out the responsibilities specified in subsection 
(c). 

"(c) Responsibilities. — 
"(1) In general. — The center shall — 

"(A) implement a comprehensive plan and strat- 
egy for the Department of Defense, as developed by 
the Secretary of Defense, for a registry of Informa- 
tion for the tracking of the diagnosis, surgical 
intervention or other operative procedure, other 
treatment, and follow up for each case of signifi- 
cant eye injury incurred by a member of the Armed 
Forces while serving on active duty; 

"(B) ensure the electronic exchange with the Sec- 
retary of Veterans Affairs of Information obtained 
through tracking under subparagraph (A); and 

"(C) enable the Secretary of Veterans Affairs to 
access the registry and add information pertaining 
to additional treatments or surgical procedures and 
eventual visual outcomes for veterans who were en- 
tered into the registry and subsequently received 
treatment through the Veterans Health Adminis- 
tration. 

"(2) Designation op registry. — The registry under 
this subsection shall be known as the 'Military Eye 
Injury Registry' (hereinafter referred to as the 'Reg- 
istry'). 

"(3) Consultation in development. — The center 
shall develop the Registry In consultation with the 
ophthalmological specialist personnel and optometric 
specialist personnel of the Department of Defense and 
the ophthalmological specialist personnel and opto- 
metric specialist personnel of the Department of Vet- 
erans Affairs. The mechanisms and procedures of the 
Registry shall reflect applicable expert research on 
military and other eye injuries. 

"(4) Mechanisms. — The mechanisms of the Registry 
for tracking under paragraph (1)(A) shall ensure that 
each military medical treatment facility or other 
medical facility shall submit to the center for inclu- 
sion in the Registry information on the diagnosis, 
surgical intervention or other operative procedure, 
other treatment, and follow up for each case of eye 
Injury described in that paragraph as follows (to the 
extent applicable): 

"(A) Not later than 30 days after surgery or other 

operative intervention, including a surgery or other 

operative Intervention carried out as a result of a 

follow-up examination. 
"(B) Not later than 180 days after the significant 

eye Injury is reported or recorded In the medical 

record. 

"(5) Coordination of care and benefits. — (A) The 
center shall provide notice to the Blind Rehabilita- 
tion Service of the Department of Veterans Affairs 
and to the eye care services of the Veterans Health 
Administration on each member of the Armed Forces 
described in subparagraph (B) for purposes of ensur- 
ing the coordination of the provision of ongoing eye 
care and visual rehabilitation benefits and services 
by the Department of Veterans Affairs after the sepa- 
ration or release of such member from the Armed 
Forces. 

"(B) A member of the Armed Forces described in 
this subparagraph is a member of the Armed Forces 
as follows: 
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"(i) A member with a significant eye injury in- 
curred while serving- on active duty, including a 
member with visual dysfunction related to trau- 
matic brain injury. 

"(ii) A member with an eye injury incurred while 
serving on active duty who has a visual acuity of 20/ 
200 or less in the injured eye. 

"(iii) A member with an eye injury incurred while 
serving on active duty who has a loss of peripheral 
vision resulting in 20 degrees or less of visual field 
in the injured eye. 
"(d) Utilization op Registry Information. — The 
Secretary of Defense and the Secretary of Veterans Af- 
fairs shall jointly ensure that information in the Reg- 
istry is available to appropriate ophthalmological and 
optometric personnel of the Department of Defense and 
the Department of Veterans Affairs for purposes of en- 
couraging and facilitating the conduct of research, and 
the development of best practices and clinical edu- 
cation, on eye injuries incurred by members of the 
Armed Forces. 

"(e) Inclusion of Records of OIF/OEF Veterans. — 
The Secretary of Defense shall take appropriate ac- 
tions to include in the Registry such records of mem- 
bers of the Armed Forces who incurred an eye injury 
while serving on active duty on or after September 11, 
2001, but before the establishment of the Registry, as 
the Secretary considers appropriate for purposes of the 
Registry. 

"(f) Traumatic Brain Injury Post Traumatic Vis- 
ual Syndrome. — In carrying out the program at Walter 
Reed Army Medical Center, District of Columbia, on 
traumatic brain injury post traumatic visual syn- 
drome, the Secretary of Defense and the Department of 
Veterans Affairs shall jointly provide for the conduct of 
a cooperative program for members of the Armed 
Forces and veterans with traumatic brain injury by 
military medical treatment facilities of the Depart- 
ment of Defense and medical centers of the Department 
of Veterans Affairs selected for purposes of this sub- 
section for purposes of vision screening, diagnosis, re- 
habilitative management, and vision research, includ- 
ing research on prevention, on visual dysfunction relat- 
ed to traumatic brain injury. [As amended Pub. L. 
110-417, [div. A], title VII, §722, Oct. 14, 2008, 122 Stat. 
4508.] 

"SEC. 1631. MEDICAL CARE AND OTHER BENEFITS 
FOR MEMBERS AND FORMER MEMBERS OF 
THE ARMED FORCES WITH SEVERE INJURIES 
OR ILLNESSES, 
"(a) Medical and Dental Care for Former Mem- 
bers. — 

"(1) In general. — Effective as of the date of the en- 
actment of this Act [Jan. 28, 2008] and subject to reg- 
ulations prescribed by the Secretary of Defense, the 
Secretary may authorize that any former member of 
the Armed Forces with a serious injury or illness 
may receive the same medical and dental care as a 
member of the Armed Forces on active duty for medi- 
cal and dental care not reasonably available to such 
former member in the Department of Veterans Af- 
fairs. 

"(2) Sunset. — The Secretary of Defense may not 
provide medical or dental care to a former member of 
the Armed Forces under this subsection after Decem- 
ber 31, 2012, if the Secretary has not provided medical 
or dental care to the former member under this sub- 
section before that date. 

"(b) Rehabilitation and Vocational Benefits. — 

"(1) In general.— Effective as of the date of the en- 
actment of this Act [Jan. 28, 2008], a member of the 
Armed Forces with a severe injury or illness is enti- 
tled to such benefits (including rehabilitation and vo- 
cational benefits, but not including compensation) 
from the Secretary of Veterans Affairs to facilitate 
the recovery and rehabilitation of such member as 
the Secretary otherwise provides to veterans of the 
Armed Forces receiving medical care in medical fa- 
cilities of the Department of Veterans Affairs facili- 



ties in order to facilitate the recovery and rehabilita- 
tion of such members. 

"(2) Sunset. — The Secretary of Veterans Affairs 
may not provide benefits to a member of the Armed 
Forces under this subsection after December 31, 2014, 
if the Secretary has not provided benefits to the 
member under this subsection before that date. 
"(c) Rehabilitative Equipment for Members of the 
Armed Forces. — 

"(1) In general. — Subject to the availability of ap- 
propriations for such purpose, the Secretary of De- 
fense may provide an active duty member of the 
Armed Forces with a severe injury or illness with re- 
habilitative equipment, including recreational sports 
equipment that provide an adaption or accommoda- 
tion for the member, regardless of whether such 
equipment is intentionally designed to be adaptive 
equipment. 

"(2) Consultation. — In carrying out this sub- 
section, the Secretary of Defense shall consult with 
the Secretary of Veterans Affairs regarding similar 
programs carried out by the Secretary of Veterans 
Affairs. 

"SEC. 1635. FULLY INTEROPERABLE ELECTRONIC 

PERSONAL HEALTH INFORMATION FOR THE 

DEPARTMENT OF DEFENSE AND DEPARTMENT 

OF VETERANS AFFAIRS, 
"(a) In General. — The Secretary of Defense and the 
Secretary of Veterans Affairs shall jointly — 

"(1) develop and implement electronic health 
record systems or capabilities that allow for full 
interoperability of personal health care information 
between the Department of Defense and the Depart- 
ment of Veterans Affairs; and 

"(2) accelerate the exchange of health care informa- 
tion between the Department of Defense and the De- 
partment of Veterans Affairs in order to support the 
delivery of health care by both Departments. 
"(b) Department op Defense-Department of Veter- 
ans Affairs Interagency Program Office. — 

"(1) IN general. — There is hereby established an 
interagency program office of the Department of De- 
fense and the Department of Veterans Affairs (in this 
section referred to as the 'Office') for the purposes de- 
scribed in paragraph (2). 

"(2) Purposes.— The purposes of the Office shall be 
as follows: 

"(A) To act as a single point of accountability for 
the Department of Defense and the Department of 
Veterans Affairs in the rapid development and im- 
plementation of electronic health record systems or 
capabilities that allow for full interoperability of 
personal health care information between the De- 
partment of Defense and the Department of Veter- 
ans Affairs. 

"(B) To accelerate the exchange of health care in- 
formation between the Department of Defense and 
the Department of Veterans Affairs in order to sup- 
port the delivery of health care by both Depart- 
ments. 

"(c) Leadership. — 
"(1) Director. — The Director of the Office shall be 

the head of the Office. 
"(2) Deputy director. — The Deputy Director of the 

Office shall be the deputy head of the Office and shall 

assist the Director in carrying out the duties of the 

Director. 

"(3) Appointments. — (A) The Director shall be ap- 
pointed by the Secretary of Defense, with the concur- 
rence of the Secretary of Veterans Affairs, from 
among persons who are qualified to direct the devel- 
opment, acquisition, and integration of major infor- 
mation technology capabilities. 

"(B) The Deputy Director shall be appointed by the 
Secretary of Veterans Affairs, with the concurrence 
of the Secretary of Defense, from among employees of 
the Department of Defense and the Department of 
Veterans Affairs in the Senior Executive Service who 
are qualified to direct the development, acquisition, 



Page 587 



TITLE 10— ARMED FORCES 



§1071 



and integration of major information technology ca- 
pabilities. 

"(4) Additional guidance. — In addition to the di- 
rection, supervision, and control provided by the Sec- 
retary of Defense and the Secretary of Veterans Af- 
fairs, the Office shall also receive guidance from the 
Department of Veterans Affairs-Department of De- 
fense Joint Executive Committee under section 320 of 
title 38, United States Code, in the discharge of the 
functions of the Office under this section. 

"(5) Testimony. — Upon request by any of the appro- 
priate committees of Congress, the Director and the 
Deputy Director shall testify before such committee 
regarding the discharge of the functions of the Office 
under this section. 

"(d) Function. — The function of the Office shall be to 
implement, by not later than September 30, 2009, elec- 
tronic health record systems or capabilities that allow 
for full interoperability of personal health care infor- 
mation between the Department of Defense and the De- 
partment of Veterans Affairs, which health records 
shall comply with applicable interoperability stand- 
ards, implementation specifications, and certification 
criteria (including for the reporting of quality meas- 
ures) of the Federal Government. 

"(e) Schedules and Benchmarks. — Not later than 30 
days after the date of the enactment of this Act [Jan. 
28, 2008], the Secretary of Defense and the Secretary of 
Veterans Affairs shall jointly establish a schedule and 
benchmarks for the discharge by the Office of its func- 
tion under this section, including each of the following: 
"(1) A schedule for the establishment of the Office. 
"(2) A schedule and deadline for the establishment 
of the requirements for electronic health record sys- 
tems or capabilities described in subsection (d), in- 
cluding coordination with the Office of the National 
Coordinator for Health Information Technology in 
the development of a nationwide interoperable health 
information technology infrastructure. 

"(3) A schedule and associated deadlines for any ac- 
quisition and testing required in the implementation 
of electronic health record systems or capabilities 
that allow for full interoperability of personal health 
care information between the Department of Defense 
and the Department of Veterans Affairs. 

"(4) A schedule and associated deadlines and re- 
quirements for the implementation of electronic 
health record systems or capabilities that allow for 
full interoperability of personal health care informa- 
tion between the Department of Defense and the De- 
partment of Veterans Affairs. 
"(f) Pilot Projects. — 

"(1) Authority. — In order to assist the Office in the 
discharge of its function under this section, the Sec- 
retary of Defense and the Secretary of Veterans Af- 
fairs may, acting jointly, carry out one or more pilot 
projects to assess the feasibility and advisability of 
various technological approaches to the achievement 
of the electronic health record systems or capabili- 
ties described in subsection (d). 

"(2) Sharing of protected health information. — 
For purposes of each pilot project carried out under 
this subsection, the Secretary of Defense and the Sec- 
retary of Veterans Affairs shall, for purposes of the 
regulations promulgated under section 264(c) of the 
Health Insurance Portability and Accountability Act 
of 1996 [Pub. L. 104-191] (42 U.S.C. 1320d-2 note), en- 
sure the effective sharing of protected health infor- 
mation between the health care system of the De- 
partment of Defense and the health care system of 
the Department of Veterans Affairs as needed to pro- 
vide all health care services and other benefits al- 
lowed by law. 

"(g) Staff and Other Resources. — 

"(1) In general. — The Secretary of Defense and the 
Secretary of Veterans Affairs shall assign to the Of- 
fice such personnel and other resources of the Depart- 
ment of Defense and the Department of Veterans Af- 
fairs as are required for the discharge of its function 
under this section. 



"(2) Additional services.— Subject to the approval 
of the Secretary of Defense and the Secretary of Vet- 
erans Affairs, the Director may utilize the services of 
private individuals and entities as consultants to the 
Office in the discharge of its function under this sec- 
tion. Amounts available to the Office shall be avail- 
able for payment for such services. 
"(h) Annual Reports. — 

"(1) In general. — Not later than January 1, 2009, 
and each year thereafter through 2014, the Director 
shall submit to the Secretary of Defense and the Sec- 
retary of Veterans Affairs, and to the appropriate 
committees of Congress, a report on the activities of 
the Office during the preceding calendar year. Each 
report shall include, for the year covered by such re- 
port, the following: 

"(A) A detailed description of the activities of the 
Office, including a detailed description of the 
amounts expended and the purposes for which ex- 
pended. 

"(B) An assessment of the progress made by the 
Department of Defense and the Department of Vet- 
erans Affairs in the full implementation of elec- 
tronic health record systems or capabilities de- 
scribed in subsection (d). 

"(C) A description and analysis of the level of 
interoperability and security of technologies for 
sharing healthcare information among the Depart- 
ment of Defense, the Department of Veterans Af- 
fairs, and their transaction partners. 

"(D) A description and analysis of the problems 
the Department of Defense and the Department of 
Veterans Affairs are having with, and the progress 
such departments are making toward, ensuring 
interoperable and secure healthcare information 
systems and electronic healthcare records. 
"(2) Availability to public. — The Secretary of De- 
fense and the Secretary of Veterans Affairs shall 
make available to the public each report submitted 
under paragraph (1), including by posting such report 
on the Internet website of the Department of Defense 
and the Department of Veterans Affairs, respectively, 
that is available to the public. 

"(i) Comptroller General Assessment op Imple- 
mentation. — Not later than six months after the date 
of the enactment of this Act [Jan. 28, 2008] and every 
six months thereafter until the completion of the im- 
plementation of electronic health record systems or ca- 
pabilities described in subsection (d), the Comptroller 
General of the United States shall submit to the appro- 
priate committees of Congress a report setting forth 
the assessment of the Comptroller General of the 
progress of the Department of Defense and the Depart- 
ment of Veterans Affairs in implementing electronic 
health record systems or capabilities described in sub- 
section (d). 

"(j) Technology-Neutral Guidelines and Stand- 
ards. — The Director, in consultation with industry and 
appropriate Federal agencies, shall develop, or shall 
adopt from industry, technology-neutral information 
technology infrastructure guidelines and standards for 
use by the Department of Defense and the Department 
of Veterans Affairs to enable those departments to ef- 
fectively select and utilize information technologies to 
meet the requirements of this section. [As amended 
Pub. L. 110-417, [div. A], title II, §252, Oct. 14, 2008, 122 
Stat. 4400.] 

"SEC. 1644. AUTHORIZATION OF PILOT PROGRAMS 
TO IMPROVE THE DISABILITY EVALUATION 
SYSTEM FOR MEMBERS OF THE ARMED 
FORCES, 
"(a) Pilot Programs. — 

"(1) Programs authorized. — For the purposes set 
forth in subsection (c), the Secretary of Defense may 
establish and conduct pilot programs with respect to 
the system of the Department of Defense for the eval- 
uation of the disabilities of members of the Armed 
Forces who are being separated or retired from the 
Armed Forces for disability under chapter 61 of title 
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10, United States Code (in this section referred to as 
the 'disability evaluation system'). 

"(2) Types op pilot programs. — In carrying out 
this section, the Secretary of Defense may conduct 
one or more of the pilot programs described in para- 
graphs (1) through (3) of subsection (b) or such other 
pilot programs as the Secretary of Defense considers 
appropriate. 

"(3) Consultation. — In establishing and conducting 
any pilot program under this section, the Secretary 
of Defense shall consult with the Secretary of Veter- 
ans Affairs. 

"(b) Scope op Pilot Programs. — 

"(1) Disability determinations by dod utilizing 
va assigned disability rating. — Under one of the 
pilot programs authorized by subsection (a), for pur- 
poses of making a determination of disability of a 
member of the Armed Forces under section 1201(b) of 
title 10, United States Code, for the retirement, sepa- 
ration, or placement of the member on the temporary 
disability retired list under chapter 61 of such title, 
upon a determination by the Secretary of the mili- 
tary department concerned that the member is unfit 
to perform the duties of the member's office, grade, 
rank, or rating because of a physical disability as de- 
scribed in section 1201(a) of such title — 

"(A) the Secretary of Veterans Affairs may — 

"(i) conduct an evaluation of the member for 
physical disability; and 

"(ii) assign the member a rating of disability in 
accordance with the schedule for rating disabil- 
ities utilized by the Secretary of Veterans Affairs 
based on all medical conditions (whether individ- 
ually or collectively) that render the member 
unfit for duty; and 

"(B) the Secretary of the military department 
concerned may make the determination of disabil- 
ity regarding the member utilizing the rating of 
disability assigned under subparagraph (A)(ii). 
"(2) Disability determinations utilizing joint 
dod/va assigned disability rating. — Under one of 
the pilot programs authorized by subsection (a), in 
making a determination of disability of a member of 
the Armed Forces under section 1201(b) of title 10, 
United States Code, for the retirement, separation, or 
placement of the member on the temporary disability 
retired list under chapter 61 of such title, the Sec- 
retary of the military department concerned may, 
upon determining that the member is unfit to per- 
form the duties of the member's office, grade, rank, 
or rating because of a physical disability as described 
in section 1201(a) of such title — 

"(A) provide for the joint evaluation of the mem- 
ber for disability by the Secretary of the military 
department concerned and the Secretary of Veter- 
ans Affairs, including the assignment of a rating of 
disability for the member in accordance with the 
schedule for rating disabilities utilized by the Sec- 
retary of Veterans Affairs based on all medical con- 
ditions (whether individually or collectively) that 
render the member unfit for duty; and 

"(B) make the determination of disability regard- 
ing the member utilizing the rating of disability as- 
signed under subparagraph (A). 

"(3) Electronic clearing house. — Under one of the 
pilot programs authorized by subsection (a), the Sec- 
retary of Defense may establish and operate a single 
Internet website for the disability evaluation system 
of the Department of Defense that enables participat- 
ing members of the Armed Forces to fully utilize 
such system through the Internet, with such Internet 
website to include the following: 

"(A) The availability of any forms required for 

the utilization of the disability evaluation system 

by members of the Armed Forces under the system. 
"(B) Secure mechanisms for the submission of 

such forms by members of the Armed Forces under 

the system, and for the tracking of the acceptance 

and review of any forms so submitted. 

"(C) Secure mechanisms for advising members of 

the Armed Forces under the system of any addi- 



tional information, forms, or other items that are 
required for the acceptance and review of any forms 
so submitted. 

"(D) The continuous availability of assistance to 
members of the Armed Forces under the system (in- 
cluding assistance through the caseworkers as- 
signed to such members of the Armed Forces) in 
submitting and tracking such forms, including as- 
sistance in obtaining information, forms, or other 
items described by subparagraph (C). 

"(E) Secure mechanisms to request and receive 
personnel files or other personnel records of mem- 
bers of the Armed Forces under the system that are 
required for submission under the disability evalua- 
tion system, including the capability to track re- 
quests for such files or records and to determine the 
status of such requests and of responses to such re- 
quests. 

"(4) Other pilot programs. — The pilot programs 
authorized by subsection (a) may also provide for the 
development, evaluation, and identification of such 
practices and procedures under the disability evalua- 
tion system as the Secretary considers appropriate 
for purposes set forth in subsection (c). 
"(c) Purposes. — A pilot program established under 

subsection (a) may have one or more of the following 

purposes: 

"(1) To provide for the development, evaluation, 
and identification of revised and improved practices 
and procedures under the disability evaluation sys- 
tem in order to — 

"(A) reduce the processing time under the disabil- 
ity evaluation system of members of the Armed 
Forces who are likely to be retired or separated for 
disability, and who have not requested continu- 
ation on active duty, including, in particular, mem- 
bers who are severely wounded; 

"(B) identify and implement or seek the modifica- 
tion of statutory or administrative policies and re- 
quirements applicable to the disability evaluation 
system that — 

"(i) are unnecessary or contrary to applicable 

best practices of civilian employers and civilian 

healthcare systems; or 

"(ii) otherwise result in hardship, arbitrary, or 

inconsistent outcomes for members of the Armed 

Forces, or unwarranted inefficiencies and delays; 

"(C) eliminate material variations in policies, in- 
terpretations, and overall performance standards 
among the military departments under the disabil- 
ity evaluation system; and 

"(D) determine whether it enhances the capabil- 
ity of the Department of Veterans Affairs to receive 
and determine claims from members of the Armed 
Forces for compensation, pension, hospitalization, 
or other veterans benefits. 

"(2) In conjunction with the findings and recom- 
mendations of applicable Presidential and Depart- 
ment of Defense study groups, to provide for the 
eventual development of revised and improved prac- 
tices and procedures for the disability evaluation sys- 
tem in order to achieve the objectives set forth in 
paragraph (1). 

"(d) Utilization op Results in Updates op Compre- 
hensive Policy on Care, Management, and Transition 
op Recovering Service Members. — The Secretary of 
Defense and the Secretary of Veterans Affairs, acting 
jointly, may incorporate responses to any findings and 
recommendations arising under the pilot programs con- 
ducted under subsection (a) in updating the comprehen- 
sive policy on the care and management of covered 
service members under section 1611(a)(4). 
"(e) Construction With Other Authorities. — 

"(1) In general. — Subject to paragraph (2), in car- 
rying out a pilot program under subsection (a) — 

"(A) the rules and regulations of the Department 
of Defense and the Department of Veterans Affairs 
relating to methods of determining fitness or unfit- 
ness for duty and disability ratings for members of 
the Armed Forces shall apply to the pilot program 
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only to the extent provided in the report on the 
pilot program under subsection (g)(1); and 

"(B) the Secretary of Defense and the Secretary 
of Veterans Affairs may waive any provision of title 
10, 37, or 38, United States Code, relating to meth- 
ods of determining fitness or unfitness for duty and 
disability ratings for members of the Armed Forces 
if the Secretaries determine in writing that the ap- 
plication of such provision would be inconsistent 
with the purpose of the pilot program. 
"(2) Limitation. — Nothing in paragraph (1) shall be 
construed to authorize the waiver of any provision of 
section 1216a of title 10, United States Code, as added 
by section 1642 of this Act. 

"(f) Duration. — Each pilot program conducted under 
subsection (a) shall be completed not later than one 
year after the date of the commencement of such pilot 
program under that subsection. 
"(g) Reports.— 

"(1) Initial report. — Not later than 90 days after 
the date of the enactment of this Act [Jan. 28, 2008], 
the Secretary of Defense shall submit to the appro- 
priate committees of Congress a report on each pilot 
program that has been commenced as of that date 
under subsection (a). The report shall include — 

"(A) a description of the scope and objectives of 
the pilot program; 

"(B) a description of the methodology to be used 
under the pilot program to ensure rapid identifica- 
tion under such pilot program of revised or im- 
proved practices under the disability evaluation 
system in order to achieve the objectives set forth 
in subsection (c)(1); and 

"(C) a statement of any provision described in 
subsection (e)(1)(B) that will not apply to the pilot 
program by reason of a waiver under that sub- 
section. 

"(2) Interim report. — Not later than 180 days after 
the date of the submittal of the report required by 
paragraph (1) with respect to a pilot program, the 
Secretary shall submit to the appropriate commit- 
tees of Congress a report describing the current 
status of the pilot program. 

"(3) Final report. — Not later than 90 days after the 
completion of all of the pilot programs conducted 
under subsection (a), the Secretary shall submit to 
the appropriate committees of Congress a report set- 
ting forth a final evaluation and assessment of the 
pilot programs. The report shall include such recom- 
mendations for legislative or administrative action 
as the Secretary considers appropriate in light of 
such pilot programs. 

"SEC. 1648. STANDARDS FOR MILITARY MEDICAL 
TREATMENT FACILITIES, SPECIALTY MEDI- 
CAL CARE FACILITIES, AND MILITARY QUAR- 
TERS HOUSING PATIENTS AND ANNUAL RE- 
PORT ON SUCH FACILITIES, 
"(a) Establishment op Standards. — The Secretary 
of Defense shall establish for the military facilities of 
the Department of Defense and the military depart- 
ments referred to in subsection (b) standards with re- 
spect to the matters set forth in subsection (c). To the 
maximum extent practicable, the standards shall — 

"(1) be uniform and consistent for all such facili- 
ties; and 

"(2) be uniform and consistent throughout the De- 
partment of Defense and the military departments. 
"(b) Covered Military Facilities. — The military fa- 
cilities covered by this section are the following: 

"(1) Military medical treatment facilities. 

"(2) Specialty medical care facilities. 

"(3) Military quarters or leased housing for pa- 
tients. 

"(c) Scope op Standards. — The standards required by 
subsection (a) shall include the following: 

"(1) Generally accepted standards for the accredita- 
tion of medical facilities, or for facilities used to 
quarter individuals that may require medical super- 
vision, as applicable, in the United States. 



"(2) To the extent not inconsistent with the stand- 
ards described in paragraph (1), minimally acceptable 
conditions for the following: 

"(A) Appearance and maintenance of facilities 
generally, including the structure and roofs of fa- 
cilities. 

"(B) Size, appearance, and maintenance of rooms 
housing or utilized by patients, including furniture 
and amenities in such rooms. 

"(C) Operation and maintenance of primary and 
back-up facility utility systems and other systems 
required for patient care, including electrical sys- 
tems, plumbing systems, heating, ventilation, and 
air conditioning systems, communications systems, 
fire protection systems, energy management sys- 
tems, and other systems required for patient care. 

"(D) Compliance of facilities, rooms, and grounds, 
to the maximum extent practicable, with the Amer- 
icans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.). 

"(E) Such other matters relating to the appear- 
ance, size, operation, and maintenance of facilities 
and rooms as the Secretary considers appropriate. 
"(d) Compliance With Standards. — 

"(1) Deadline. — In establishing standards under 
subsection (a), the Secretary shall specify a deadline 
for compliance with such standards by each facility 
referred to in subsection (b). The deadline shall be at 
the earliest date practicable after the date of the en- 
actment of this Act [Jan. 28, 2008], and shall, to the 
maximum extent practicable, be uniform across the 
facilities referred to in subsection (b). 

"(2) Investment. — In carrying out this section, the 
Secretary shall also establish guidelines for invest- 
ment to be utilized by the Department of Defense and 
the military departments in determining the alloca- 
tion of financial resources to facilities referred to in 
subsection (b) in order to meet the deadline specified 
under paragraph (1). 

"(e) Report on Development and Implementation 
op Standards. — 

"(1) In general. — Not later than March 1, 2008, the 
Secretary shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Rep- 
resentatives] a report on the actions taken to carry 
out subsection (a). 

"(2) Elements. — The report under paragraph (1) 
shall include the following: 

"(A) The standards established under subsection 

(a). 

"(B) An assessment of the appearance, condition, 
and maintenance of each facility referred to in sub- 
section (b), including — 

"(i) an assessment of the compliance of the fa- 
cility with the standards established under sub- 
section (a); and 

"(ii) a description of any deficiency or non- 
compliance in each facility with the standards. 
"(C) A description of the investment to be allo- 
cated to address each deficiency or noncompliance 
identified under subparagraph (B)(ii). 
"(f) Annual Report. — Not later than the date on 
which the President submits the budget for a fiscal 
year to Congress pursuant to section 1105 of title 31, 
United States Code, the Secretary shall submit to the 
Committees on Armed Services of the Senate and the 
House of Representatives a report on the adequacy, 
suitability, and quality of each facility referred to in 
subsection (b). The Secretary shall include in each re- 
port information regarding — 

"(1) any deficiencies in the adequacy, quality, or 
state of repair of medical-related support facilities 
raised as a result of information received during the 
period covered by the report through the toll-free hot 
line required by section 1616; and 

"(2) the investigations conducted and plans of ac- 
tion prepared under such section to respond to such 
deficiencies. 



§1071 



TITLE 10— ARMED FORCES 



Page 590 



"SBC. 1651. HANDBOOK FOR MEMBERS OP THE 
ARMED FORCES ON COMPENSATION AND BENE- 
FITS AVAILABLE FOR SERIOUS INJURIES AND 
ILLNESSES. 

"(a) Information on Available Compensation and 
Benefits. — Not later than October 1, 2008, the Sec- 
retary of Defense shall develop and maintain, in hand- 
book and electronic form, a comprehensive description 
of the compensation and other benefits to which a 
member of the Armed Forces, and the family of such 
member, would be entitled upon the separation or re- 
tirement of the member from the Armed Forces as a re- 
sult of a serious injury or illness. The handbook shall 
set forth the range of such compensation and benefits 
based on grade, length of service, degree of disability at 
separation or retirement, and such other factors affect- 
ing such compensation and benefits as the Secretary 
considers appropriate. 

"(b) Consultation. — The Secretary of Defense shall 
develop and maintain the comprehensive description 
required by subsection (a), including the handbook and 
electronic form of the description, in consultation with 
the Secretary of Veterans Affairs, the Secretary of 
Health and Human Services, and the Commissioner of 
Social Security. 

"(c) Update. — The Secretary of Defense shall update 
the comprehensive description required by subsection 
(a), including the handbook and electronic form of the 
description, on a periodic basis, but not less often than 
annually. 

"(d) Provision to Members. — The Secretary of the 
military department concerned shall provide the de- 
scriptive handbook under subsection (a) to each mem- 
ber of the Armed Forces described in that subsection as 
soon as practicable following the injury or illness 
qualifying the member for coverage under such sub- 
section. 

"(e) Provision to Representatives. — If a member is 
incapacitated or otherwise unable to receive the de- 
scriptive handbook to be provided under subsection (a), 
the handbook shall be provided to the next of kin or a 
legal representative of the member, as determined in 
accordance with regulations prescribed by the Sec- 
retary of the military department concerned for pur- 
poses of this section. 

"SEC. 1662. ACCESS OF RECOVERING SERVICE 
MEMBERS TO ADEQUATE OUTPATIENT RESI- 
DENTIAL FACILITIES, 
"(a) Required Inspections of Facilities. — All quar- 
ters of the United States and housing facilities under 
the jurisdiction of the Armed Forces that are occupied 
by recovering service members shall be inspected on a 
semiannual basis for the first two years after the en- 
actment of this Act [Jan. 28, 2008] and annually there- 
after by the inspectors general of the regional medical 
commands. 

"(b) Inspector General Reports. — The inspector 
general for each regional medical command shall — 

"(1) submit a report on each inspection of a facility 
conducted under subsection (a) to the post com- 
mander at such facility, the commanding officer of 
the hospital affiliated with such facility, the surgeon 
general of the military department that operates 
such hospital, the Secretary of the military depart- 
ment concerned, the Assistant Secretary of Defense 
for Health Affairs, and the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Rep- 
resentatives]; and 

"(2) post each such report on the Internet website 
of such regional medical command. 

"SEC. 1671. PROHIBITION ON TRANSFER OF RE- 
SOURCES FROM MEDICAL CARE. 
"Neither the Secretary of Defense nor the Secretaries 
of the military departments may transfer funds or per- 
sonnel from medical care functions to administrative 
functions within the Department of Defense in order to 
comply with the new administrative requirements im- 



posed by this title [see Short Title of 2008 Amendment 
note above] or the amendments made by this title. 

"SEC. 1672. MEDICAL CARE FOR FAMILIES OF MEM- 
BERS OF THE ARMED FORCES RECOVERING 
FROM SERIOUS INJURIES OR ILLNESSES, 
"(a) Medical Care at Military Medical Facili- 
ties. — 

"(1) Medical care. — A family member of a recover- 
ing service member who is not otherwise eligible for 
medical care at a military medical treatment facility 
may be eligible for such care at such facilities, on a 
space-available basis, if the family member is — 

"(A) on invitational orders while caring for the 
service member; 

"(B) a non-medical attendee caring for the service 
member; or 

"(C) receiving per diem payments from the De- 
partment of Defense while caring for the service 
member. 

"(2) Specification of family members. — The Sec- 
retary of Defense may prescribe in regulations the 
family members of recovering service members who 
shall be considered to be a family member of a serv- 
ice member for purposes of this subsection. 

"(3) Specification of care. — The Secretary of De- 
fense shall prescribe in regulations the medical care 
that may be available to family members under this 
subsection at military medical treatment facilities. 

"(4) Recovery of costs. — The United States may 
recover the costs of the provision of medical care 
under this subsection as follows (as applicable): 

"(A) From third-party payers, in the same man- 
ner as the United States may collect costs of the 
charges of health care provided to covered bene- 
ficiaries from third-party payers under section 1095 
of title 10, United States Code. 

"(B) As if such care was provided under the au- 
thority of section 1784 of title 38, United States 
Code. 

"(b) Medical Care at Department of Veterans Af- 
fairs Medical Facilities. — 

"(1) Medical care. — When a recovering service 
member is receiving hospital care and medical serv- 
ices at a medical facility of the Department of Veter- 
ans Affairs, the Secretary of Veterans Affairs may 
provide medical care for eligible family members 
under this section when that care is readily available 
at that Department facility and on a space-available 
basis. 

"(2) Regulations.— The Secretary of Veterans Af- 
fairs shall prescribe in regulations the medical care 
that may be available to family members under this 
subsection at medical facilities of the Department of 
Veterans Affairs. 
"SEC. 1676. MORATORIUM ON CONVERSION TO CON- 
TRACTOR PERFORMANCE OF DEPARTMENT OF 
DEFENSE FUNCTIONS AT MILITARY MEDICAL 
FACILITIES. 

"(a) Moratorium. — No study or competition may be 
begun or announced pursuant to section 2461 of title 10, 
United States Code, or otherwise pursuant to Office of 
Management and Budget circular A-76, relating to the 
possible conversion to performance by a contractor of 
any Department of Defense function carried out at a 
military medical facility until the Secretary of De- 
fense — 

"(1) submits the certification required by sub- 
section (b) to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives together with a descrip- 
tion of the steps taken by the Secretary in accord- 
ance with the certification; and 

"(2) submits the report required by subsection (c). 
"(b) Certification. — The certification referred to in 
paragraph (a)(1) is a certification that the Secretary 
has taken appropriate steps to ensure that neither the 
quality of military medical care nor the availability of 
qualified personnel to carry out Department of Defense 
functions related to military medical care will be ad- 
versely affected by either — 
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"(1) the process of considering a Department of De- 
fense function carried out at a military medical facil- 
ity for possible conversion to performance by a con- 
tractor; or 

"(2) the conversion of such a function to perform- 
ance by a contractor. 

"(c) Report Required. — Not later than 180 days after 
the date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port on the public-private competitions being con- 
ducted for Department of Defense functions carried out 
at military medical facilities as of the date of the en- 
actment of this Act by each military department and 
defense agency. Such report shall include — 
"(1) for each such competition — 

"(A) the cost of conducting the public-private 
competition; 

"(B) the number of military personnel and civil- 
ian employees of the Department of Defense af- 
fected; 

"(C) the estimated savings identified and the sav- 
ings actually achieved; 

"(D) an evaluation whether the anticipated and 
budgeted savings can be achieved through a public- 
private competition; and 

"(E) the effect of converting the performance of 
the function to performance by a contractor on the 
quality of the performance of the function; and 
"(2) an assessment of whether any method of busi- 
ness reform or reengineering other than a public-pri- 
vate competition could, if implemented in the future, 
achieve any anticipated or budgeted savings." 
[Amendment by section 631(f)(4)(B) of Pub. L. 112-81 
to section 1602(4) of Pub. L. 110-181, set out above, was 
executed to reflect the probable intent of Congress, 
notwithstanding an error in the directory language.] 

Disease and Chronic Care Management 

Pub. L. 109-364, div. A, title VII, §734, Oct. IV, 2006, 120 
Stat. 2299, provided that: 

"(a) Program Design and Development Required. — 
Not later than October 1, 200V, the Secretary of Defense 
shall design and develop a fully integrated program on 
disease and chronic care management for the military 
health care system that provides, to the extent prac- 
ticable, uniform policies and practices on disease man- 
agement and chronic care management throughout 
that system, including both military hospitals and 
clinics and civilian healthcare providers within the 
TRICARE network. 

"(b) Purposes op Program. — The purposes of the pro- 
gram required by subsection (a) are as follows: 

"(1) To facilitate the improvement of the health 

status of individuals under care in the military 

health care system. 

"(2) To ensure the availability of effective health 

care services in that system for individuals with dis- 
eases and other chronic conditions. 

"(3) To ensure the proper allocation of health care 

resources for Individuals who need care for disease or 

other chronic conditions. 

"(c) Elements op Program Design. — The program de- 
sign required by subsection (a) shall meet the following 
requirements: 

"(1) Based on uniform policies prescribed by the 
Secretary, the program shall, at a minimum, address 
the following chronic diseases and conditions: 
"(A) Diabetes. 
"(B) Cancer. 
"(C) Heart disease. 
"(D) Asthma. 

"(E) Chronic obstructive pulmonary disorder. 
"(F) Depression and anxiety disorders. 
"(2) The program shall meet nationally recognized 
accreditation standards for disease and chronic care 
management. 

"(3) The program shall include specific outcome 
measures and objectives on disease and chronic care 
management. 



"(4) The program shall include strategies for dis- 
ease and chronic care management for all bene- 
ficiaries, including beneficiaries eligible for benefits 
under the Medicare program under title XVIII of the 
Social Security Act (42 U.S.C. 1395 et seq.), for whom 
the TRICARE program is not the primary payer for 
health care benefits. 

"(5) Activities under the program shall conform to 
applicable laws and regulations relating to the con- 
fidentiality of health care Information. 
"(d) Implementation Plan Required. — Not later 
than February 1, 2008, the Secretary of Defense, In co- 
ordination with the Secretaries of the military depart- 
ments, shall develop an implementation plan for the 
disease and chronic care management program. In 
order to facilitate the carrying out of the program, the 
plan developed by the Secretary shall — 

"(1) require a comprehensive analysis of the disease 
and chronic care management opportunities within 
each region of the TRICARE program, including 
within military treatment facilities and through con- 
tractors under the TRICARE program; 

"(2) ensure continuous, adequate funding of disease 
and chronic care management activities throughout 
the military health care system in order to achieve 
maximum health outcomes and cost avoidance; 

"(3) eliminate, to the extent practicable, any finan- 
cial disincentives to sustained investment by mili- 
tary hospitals and health care services contractors of 
the Department of Defense in the disease and chronic 
care management activities of the Department; 

"(4) ensure that appropriate clinical and claims 
data, including pharmacy utilization data, is avail- 
able for use in implementing the program; 

"(5) ensure outreach to eligible beneficiaries who, 
on the basis of their clinical conditions, are can- 
didates for the program utilizing print and electronic 
media, telephone, and personal interaction; and 

"(6) provide a system for monitoring improvements 
in health status and clinical outcomes under the pro- 
gram and savings associated with the program. 
"(e) Report. — 

"(1) In general. — Not later than March 1, 2008, the 
Secretary of Defense shall submit to the Committees 
on Armed Services of the Senate and the House of 
Representatives a report on the design, development, 
and implementation of the program on disease and 
chronic care management required by this section. 

"(2) Report elements. — The report required by 
paragraph (1) shall include the following: 

"(A) A description of the design and development 
of the program required by subsection (a). 

"(B) A description of the implementation plan re- 
quired by subsection (d). 

"(C) A description and assessment of improve- 
ments in health status and clinical outcomes that 
are anticipated as a result of implementation of the 
program. 

"(D) A description of the savings and return on 
investment associated with the program. 

"(E) A description of an investment strategy to 
assure the sustainment of the disease and chronic 
care management programs of the Department of 
Defense." 

Prevention, Mitigation, and Treatment op Blast 
Injuries 

Pub. L. 109-163, div. A, title II, §256, as amended by 
Pub. L. 111-383, div. A, title IX, § 901(a)(2), Jan. V, 2011, 
124 Stat. 431V, Jan. 6, 2006, 119 Stat. 3181, provided that: 

"(a) Designation of Executive Agent. — The Sec- 
retary of Defense shall designate an executive agent to 
be responsible for coordinating and managing the medi- 
cal research efforts and programs of the Department of 
Defense relating to the prevention, mitigation, and 
treatment of blast injuries. 

"(b) General Responsibilities. — The executive agent 
designated under subsection (a) shall be responsible 
for— 

"(1) planning for the medical research and develop- 
ment projects, diagnostic and field treatment pro- 
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grams, and patient tracking and monitoring activi- 
ties within the Department that relate to combat 
blast injuries; 

"(2) efficient execution of such projects, programs, 
and activities; 

"(3) enabling the sharing of blast injury health haz- 
ards and survivability data collected through such 
projects, programs, and activities with the programs 
of the Department of Defense; 

"(4) working with the Assistant Secretary of De- 
fense for Research and Engineering and the Secretar- 
ies of the military departments to ensure resources 
are adequate to also meet non-medical requirements 
related to blast injury prevention, mitigation, and 
treatment; and 

"(5) ensuring that a joint combat trauma registry 
is established and maintained for the purposes of col- 
lection and analysis of contemporary combat casual- 
ties, including casualties with traumatic brain in- 
jury. 

"(c) Medical Research Efforts. — 

"(1) In general. — The executive agent designated 
under subsection (a) shall review and assess the ade- 
quacy of medical research efforts of the Department 
of Defense as of the date of the enactment of this Act 
[Jan. 6, 2006] relating to the following: 

"(A) The characterization of blast effects leading 
to injury, including the injury potential of blasts in 
various environments. 

"(B) Medical technologies and protocols to more 
accurately detect and diagnose blast injuries, in- 
cluding improved discrimination between trau- 
matic brain injuries and mental health disorders. 

"(C) Enhanced treatment of blast injuries in the 
field. 

"(D) Integrated treatment approaches for mem- 
bers of the Armed Forces who have a combination 
of traumatic brain injuries and mental health dis- 
orders or other injuries. 

"(E) Such other blast injury matters as the exec- 
utive agent considers appropriate. 
"(2) Requirements for research efforts. — Based 
on the assessment under paragraph (1), the executive 
agent shall establish requirements for medical re- 
search efforts described in that paragraph in order to 
enhance and accelerate those research efforts. 

"(3) Oversight of research efforts. — The execu- 
tive agent shall establish, coordinate, and oversee De- 
partment-wide medical research efforts relating to 
the prevention, mitigation, and treatment of blast in- 
juries, as necessary, to fulfill requirements estab- 
lished under paragraph (2). 

"(d) Other Related Research Efforts. — The Assist- 
ant Secretary of Defense for Research and Engineering, 
in coordination with the executive agent designated 
under subsection (a) and the Director of the Joint IED 
Defeat Task Force, shall — 

"(1) review and assess the adequacy of current re- 
search efforts of the Department on the prevention 
and mitigation of blast injuries; 

"(2) based on subsection (c)(1), establish require- 
ments for further research; and 

"(3) address any deficiencies identified in para- 
graphs (1) and (2) by establishing, coordinating, and 
overseeing Department-wide research and develop- 
ment initiatives on the prevention and mitigation of 
blast injuries, including explosive detection and de- 
feat and personnel and vehicle blast protection. 
"(e) Studies. — The executive agent designated under 
subsection (a) shall conduct studies on the prevention, 
mitigation, and treatment of blast injuries, including — 
"(1) studies to improve the clinical evaluation and 
treatment approach for blast injuries, with an em- 
phasis on traumatic brain injuries and other conse- 
quences of blast injury, including acoustic and eye in- 
juries and injuries resulting from over-pressure wave; 

"(2) studies on the incidence of traumatic brain in- 
juries attributable to blast injury in soldiers return- 
ing from combat; 

"(3) studies to develop protocols for medical track- 
ing of members of the Armed Forces for up to five 
years following blast injuries; and 



"(4) studies to refine and improve educational 
interventions for blast injury survivors and their 
families. 

"(f) Training. — The executive agent designated under 
subsection (a), in coordination with the Director of the 
Joint IED Defeat Task Force, shall develop training 
protocols for medical and non-medical personnel on the 
prevention, mitigation, and treatment of blast injuries. 
Those protocols shall be intended to improve field and 
clinical training on early identification of blast injury 
consequences, both seen and unseen, including trau- 
matic brain injuries, acoustic injuries, and internal in- 
juries. 

"(g) Information Sharing. — The executive agent des- 
ignated under subsection (a) shall make available the 
results of relevant medical research and development 
projects and studies to — 

"(1) Department of Defense programs focused on — 

"(A) promoting the exchange of blast health haz- 
ards data with blast characterization data and blast 
modeling and simulation tools; and 

"(B) encouraging the incorporation of blast haz- 
ards data into design and operational features of 
blast detection, mitigation, and defeat capabilities, 
such as comprehensive armor systems which pro- 
vide blast, ballistic, and fire protection for the 
head, neck, ears, eyes, torso, and extremities; and 
"(2) traumatic brain injury treatment programs to 
enhance the evaluation and care of members of the 
Armed Forces with traumatic brain injuries in medi- 
cal facilities in the United States and in deployed 
medical facilities, including those outside the De- 
partment of Defense. 

"(h) Reports on Blast Injury Matters. — 

"(1) Reports required.— Not later than 270 days 
after the date of the enactment of this Act [Jan. 6, 
2006], and annually thereafter through 2008, the Sec- 
retary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port on the efforts and programs of the Department 
of Defense relating to the prevention, mitigation, and 
treatment of blast injuries. 

"(2) Elements. — Each report under paragraph (1) 
shall include the following: 

"(A) A description of the activities undertaken 
under this section during the two years preceding 
the report to improve the prevention, mitigation, 
and treatment of blast injuries. 

"(B) A consolidated budget presentation for De- 
partment of Defense biomedical research efforts 
and studies related to blast injury for the two fiscal 
years following the year of the report. 

"(C) A description of any gaps in the capabilities 
of the Department and any plans to address such 
gaps within biomedical research related to blast in- 
jury, blast injury diagnostic and treatment pro- 
grams, and blast injury tracking and monitoring 
activities. 

"(D) A description of collaboration, if any, with 
other departments and agencies of the Federal Gov- 
ernment, and with other countries, during the two 
years preceding the report in efforts for the preven- 
tion, mitigation, and treatment of blast injuries. 

"(E) A description of any efforts during the two 
years preceding the report to disseminate findings 
on the diagnosis and treatment of blast injuries 
through civilian and military research and medical 
communities. 

"(F) A description of the status of efforts during 
the two years preceding the report to incorporate 
blast injury effects data into appropriate programs 
of the Department of Defense and into the develop- 
ment of comprehensive force protection systems 
that are effective in confronting blast, ballistic, 
and fire threats, 
"(i) Deadline for Designation of Executive 
Agent. — The Secretary shall make the designation re- 
quired by subsection (a) not later than 90 days after the 
date of the enactment of this Act [Jan. 6, 2006]. 
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"(j) Blast Injuries Defined. — In this section, the 
term 'blast injuries' means injuries that occur as the 
result of the detonation of high explosives, including 
vehicle-borne and person-borne explosive devices, rock- 
et-propelled grenades, and improvised explosive de- 
vices. 

"(k) Executive Agent Defined. — In this section, the 
term 'executive agent' has the meaning provided such 
term in Department of Defense Directive 5101.1." 

Access to Health Care Services for Beneficiaries 
Eligible for TRICARE and Department of Veter- 
ans Affairs Health Care 

Pub. L. 107-314, div. A, title VII, §708, Dec. 2, 2002, 116 
Stat. 2585, provided that: 

"(a) Requirement To Establish Process. — (1) The 
Secretary of Defense shall prescribe in regulations a 
process for resolving issues relating to patient safety 
and continuity of care for covered beneficiaries who are 
concurrently entitled to health care under the 
TRICARE program and eligible for health care services 
provided by the Department of Veterans Affairs. The 
Secretary shall — 

"(A) ensure that the process provides for coordina- 
tion of, and access to, health care from the two 
sources in a manner that prevents diminution of ac- 
cess to health care from either source; and 

"(B) in consultation with the Secretary of Veterans 
Affairs, prescribe a clear definition of an 'episode of 
care' for use in the resolution of patient safety and 
continuity of care issues under such process. 
"(2) Not later than May 1, 2003, the Secretary shall 
submit to the Committees on Armed Services of the 
Senate and of the House of Representatives a report de- 
scribing the process prescribed under paragraph (1). 

"(3) While prescribing the process under paragraph (1) 
and upon completion of the report under paragraph (2), 
the Secretary shall provide to the Comptroller General 
information that would be relevant in carrying out the 
study required by subsection (b). 

"(b) Comptroller General Study and Report. — (1) 
The Comptroller General shall conduct a study of the 
health care issues of covered beneficiaries described in 
subsection (a). The study shall include the following: 
"(A) An analysis of whether covered beneficiaries 
who seek services through the Department of Veter- 
ans Affairs are receiving needed health care services 
in a timely manner from the Department of Veterans 
Affairs, as compared to the timeliness of the care 
available to covered beneficiaries under TRICARE 
Prime (as set forth in access to care standards under 
TRICARE program policy that are applicable to the 
care being sought). 

"(B) An evaluation of the quality of care for cov- 
ered beneficiaries who do not receive needed services 
from the Department of Veterans Affairs within a 
time period that is comparable to the time period 
provided for under such access to care standards and 
who then must seek alternative care under the 
TRICARE program. 

"(C) Recommendations to improve access to, and 
timeliness and quality of, care for covered bene- 
ficiaries described in subsection (a). 

"(D) An evaluation of the feasibility and advisabil- 
ity of making access to care standards applicable 
jointly under the TRICARE program and the Depart- 
ment of Veterans Affairs health care system. 

"(E) A review of the process prescribed by the Sec- 
retary of Defense under subsection (a) to determine 
whether the process ensures the adequacy and quality 
of the health care services provided to covered bene- 
ficiaries under the TRICARE program and through 
the Department of Veterans Affairs, together with 
timeliness of access to such services and patient safe- 
ty. 

"(2) Not later than 60 days after the congressional 
committees specified in subsection (a)(2) receive the re- 
port required under that subsection, the Comptroller 
General shall submit to those committees a report on 
the study conducted under this subsection. 



"(c) Definitions. — In this section: 

"(1) The term 'covered beneficiary' has the meaning 
provided by section 1072(5) of title 10, United States 
Code. 

"(2) The term 'TRICARE program' has the meaning 
provided by section 1072(7) of such title. 

"(3) The term 'TRICARE Prime' has the meaning 
provided by section 1097a(f) of such title." 

Pilot Program Providing for Department of Vet- 
erans Affairs Support in the Performance of 
Separation Physical Examinations 

Pub. L. 107-107, div. A, title VII, §734, Dec. 28, 2001, 115 
Stat. 1170, authorized the Secretary of Defense and the 
Secretary of Veterans Affairs to jointly carry out a 
pilot program, to begin not later than July 1, 2002, and 
terminate on Dec. 31, 2005, under which the Secretary 
of Veterans Affairs, in one or more geographic areas, 
could perform the physical examinations required for 
separation of members from the uniformed services, 
and directed the Secretaries to jointly submit to Con- 
gress interim and final reports not later than Mar. 1, 
2005. 

Health Care Management Demonstration Program 

Pub. L. 106-398, §1 [[div. A], title VII, §733], Oct. 30, 
2000, 114 Stat. 1654, 1654A-191, as amended by Pub. L. 
107-107, div. A, title VII, §737, Dec. 28, 2001, 115 Stat. 
1173, directed the Secretary of Defense to carry out a 
demonstration program on health care management, to 
begin not later than 180 days after Oct. 30, 2000, and ter- 
minate on Dec. 31, 2003, to explore opportunities for im- 
proving the planning, programming, budgeting sys- 
tems, and management of the Department of Defense 
health care system, and directed the Secretary to sub- 
mit a report on such program to committees of Con- 
gress not later than Mar. 15, 2004. 

Processes for Patient Safety in Military and 
Veterans Health Care Systems 

Pub. L. 106-398, §1 [[div. A], title VII, §742], Oct. 30, 
2000, 114 Stat. 1654, 1654A-192, provided that: 

"(a) Error Tracking Process. — The Secretary of De- 
fense shall implement a centralized process for report- 
ing, compilation, and analysis of errors in the provision 
of health care under the defense health program that 
endanger patients beyond the normal risks associated 
with the care and treatment of such patients. To the 
extent practicable, that process shall emulate the sys- 
tem established by the Secretary of Veterans Affairs 
for reporting, compilation, and analysis of errors in the 
provision of health care under the Department of Vet- 
erans Affairs health care system that endanger pa- 
tients beyond such risks. 

"(b) Sharing of Information. — The Secretary of De- 
fense and the Secretary of Veterans Affairs — 

"(1) shall share information regarding the designs 

of systems or protocols established to reduce errors 

in the provision of health care described in subsection 

(a); and 

"(2) shall develop such protocols as the Secretaries 
consider necessary for the establishment and admin- 
istration of effective processes for the reporting, 
compilation, and analysis of such errors." 

Cooperation in Developing Pharmaceutical 
Identification Technology 

Pub. L. 106-398, §1 [[div. A], title VII, §743], Oct. 30, 
2000, 114 Stat. 1654, 1654A-192, provided that: "The Sec- 
retary of Defense and the Secretary of Veterans Affairs 
shall cooperate in developing systems for the use of bar 
codes for the identification of pharmaceuticals in the 
health care programs of the Department of Defense and 
the Department of Veterans Affairs. In any case in 
which a common pharmaceutical is used in such pro- 
grams, the bar codes for those pharmaceuticals shall, 
to the maximum extent practicable, be identical." 

Patient Care Reporting and Management System 

Pub. L. 106-398, §1 [[div. A], title VII, §754], Oct. 30, 
2000, 114 Stat. 1654, 1654A-196, as amended by Pub. L. 
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109-163, dlv. A, title VII, §741, Jan. 6, 2006, 119 Stat. 3360, 
provided that: 

"(a) Establishment. — The Secretary of Defense shall 
establish a patient care error reporting and manage- 
ment system. 

"(b) Purposes op System. — The purposes of the sys- 
tem are as follows: 

"(1) To study the occurrences of errors in the pa- 
tient care provided under chapter 55 of title 10, 
United States Code. 

"(2) To identify the systemic factors that are asso- 
ciated with such occurrences. 

"(3) To provide for action to be taken to correct the 
identified systemic factors. 

"(c) Requirements por System. — The patient care 
error reporting and management system shall include 
the following: 

"(1) A hospital-level patient safety center, within 
the quality assurance department of each health care 
organization of the Department of Defense, to collect, 
assess, and report on the nature and frequency of er- 
rors related to patient care. 

"(2) For each health care organization of the De- 
partment of Defense and for the entire Defense health 
program, patient safety standards that are necessary 
for the development of a full understanding of patient 
safety issues in each such organization and the entire 
program, including the nature and types of errors and 
the systemic causes of the errors. 

"(3) Establishment of a Department of Defense Pa- 
tient Safety Center, which shall have the following 
missions: 

"(A) To analyze information on patient care er- 
rors that is submitted to the Center by each mili- 
tary health care organization. 

"(B) To develop action plans for addressing pat- 
terns of patient care errors. 

"(C) To execute those action plans to mitigate 
and control errors in patient care with a goal of en- 
suring that the health care organizations of the De- 
partment of Defense provide highly reliable patient 
care with virtually no error. 

"(D) To provide, through the Assistant Secretary 
of Defense for Health Affairs, to the Agency for 
Healthcare Research and Quality of the Depart- 
ment of Health and Human Services any reports 
that the Assistant Secretary determines appro- 
priate. 

"(E) To review and integrate processes for reduc- 
ing errors associated with patient care and for en- 
hancing patient safety. 

"(F) To contract with a qualified and objective 
external organization to manage the national pa- 
tient safety database of the Department of Defense. 
"(d) Medical Team Training Program. — The Sec- 
retary shall expand the health care team coordination 
program to integrate that program into all Department 
of Defense health care operations. In carrying out this 
subsection, the Secretary shall take the following ac- 
tions: 

"(1) Establish not less than two Centers of Excel- 
lence for the development, validation, proliferation, 
and sustainment of the health care team coordina- 
tion program, one of which shall support all fixed 
military health care organizations, the other of 
which shall support all combat casualty care organi- 
zations. 

"(2) Deploy the program to all fixed and combat 
casualty care organizations of each of the Armed 
Forces, at the rate of not less than 10 organizations 
in each fiscal year. 

"(3) Expand the scope of the health care team co- 
ordination program from a focus on emergency de- 
partment care to a coverage that includes care in all 
major medical specialties, at the rate of not less than 
one specialty in each fiscal year. 

"(4) Continue research and development invest- 
ments to improve communication, coordination, and 
team work in the provision of health care. 
"(e) Consultation.— The Secretary shall consult with 
the other administering Secretaries (as defined in sec- 



tion 1072(3) of title 10, United States Code) in carrying 
out this section." 

Confidentiality op Communications With Profes- 
sionals Providing Therapeutic or Related Serv- 
ices Regarding Sexual or Domestic Abuse 

Pub. L. 106-65, div. A, title V, §585, Oct. 5, 1999, 113 
Stat. 636, provided that: 

"(a) Study and Report. — (1) The Comptroller Gen- 
eral of the United States shall study the policies, pro- 
cedures, and practices of the military departments for 
protecting the confidentiality of communications be- 
tween — 

"(A) a dependent (as defined in section 1072(2) of 
title 10, United States Code, with respect to a mem- 
ber of the Armed Forces) of a member of the Armed 
Forces who — 

"(i) is a victim of sexual harassment, sexual as- 
sault, or intrafamily abuse; or 

"(ii) has engaged in such misconduct; and 
"(B) a therapist, counselor, advocate, or other pro- 
fessional from whom the dependent seeks profes- 
sional services in connection with effects of such mis- 
conduct. 

"(2) Not later than 180 days after the date of the en- 
actment of this Act [Oct. 5, 1999], the Comptroller Gen- 
eral shall conclude the study and submit a report on 
the results of the study to Congress and the Secretary 
of Defense. 

"(b) Regulations. — The Secretary of Defense shall 
prescribe in regulations the policies and procedures 
that the Secretary considers appropriate to provide the 
maximum protections for the confidentiality of com- 
munications described in subsection (a) relating to mis- 
conduct described in that subsection, taking into con- 
sideration — 

"(1) the findings of the Comptroller General; 
"(2) the standards of confidentiality and ethical 
standards issued by relevant professional organiza- 
tions; 

"(3) applicable requirements of Federal and State 
law; 

"(4) the best interest of victims of sexual harass- 
ment, sexual assault, or intrafamily abuse; 
"(5) military necessity; and 

"(6) such other factors as the Secretary, in con- 
sultation with the Attorney General, may consider 
appropriate. 

"(c) Report by Secretary of Defense. — Not later 
than January 21, 2000, the Secretary of Defense shall 
submit to Congress a report on the actions taken under 
subsection (b) and any other actions taken by the Sec- 
retary to provide the maximum possible protections for 
confidentiality described in that subsection." 

Health Care Quality Information and Technology 
Enhancement 

Pub. L. 106-65, div. A, title VII, §723, Oct. 5, 1999, 113 
Stat. 695, as amended by Pub. L. 106-398, §1 [[div. A], 
title VII, § 753(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-195; 
Pub. L. 109-163, div. A, title VII, §742, Jan. 6, 2006, 119 
Stat. 3360; Pub. L. 109-364, div. A, title X, § 1046(e), Oct. 
17, 2006, 120 Stat. 2394; Pub. L. 112-81, div. A, title X, 
§1062(j)(l), Dec. 31, 2011, 125 Stat. 1585, provided that: 

"(a) Purpose. — The purpose of this section is to en- 
sure that the Department of Defense addresses issues of 
medical quality surveillance and implements solutions 
for those issues in a timely manner that is consistent 
with national policy and industry standards. 

"(b) Department op Defense Program for Medical 
Informatics and Data. — The Secretary of Defense 
shall establish a Department of Defense program, the 
purposes of which shall be the following: 

"(1) To develop parameters for assessing the quality 

of health care information. 
"(2) To develop the defense digital patient record. 
"(3) To develop a repository for data on quality of 

health care. 

"(4) To develop capability for conducting research 
on quality of health care. 
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"(5) To conduct research on matters of quality of 
health care. 

"(6) To develop decision support tools for health 

care providers. 

"(7) To refine medical performance report cards. 
"(8) To conduct educational programs on medical 

informatics to meet identified needs. 

"(c) Automation and Capture of Clinical Data. — (1) 
Through the program established under subsection (b), 
the Secretary of Defense shall accelerate the efforts of 
the Department of Defense to automate, capture, and 
exchange controlled clinical data and present providers 
with clinical guidance using a personal information 
carrier, clinical lexicon, or digital patient record. 

"(2) The program shall serve as a primary resource 
for the Department of Defense for matters concerning 
the capture, processing, and dissemination of data on 
health care quality. 

"(d) Medical Informatics Advisory Committee. — (1) 
The Secretary of Defense shall establish a Medical 
Informatics Advisory Committee (hereinafter referred 
to as the 'Committee'), the members of which shall be 
the following: 

"(A) The Assistant Secretary of Defense for Health 

Affairs. 

"(B) The Director of the TRICARE Management 
Activity of the Department of Defense. 

"(C) The Surgeon General of the Army. 

"(D) The Surgeon General of the Navy. 

"(B) The Surgeon General of the Air Force. 

"(F) Representatives of the Department of Veterans 
Affairs, designated by the Secretary of Veterans Af- 
fairs. 

"(G) Representatives of the Department of Health 
and Human Services, designated by the Secretary of 
Health and Human Services. 

"(H) Any additional members appointed by the Sec- 
retary of Defense to represent health care Insurers 
and managed care organizations, academic health in- 
stitutions, health care providers (including represent- 
atives of physicians and representatives of hospitals), 
and accreditors of health care plans and organiza- 
tions. 

"(2) The primary mission of the Committee shall be 
to advise the Secretary on the development, deploy- 
ment, and maintenance of health care informatics sys- 
tems that allow for the collection, exchange, and proc- 
essing of health care quality information for the De- 
partment of Defense In coordination with other Federal 
departments and agencies and with the private sector. 

"(3) Specific areas of responsibility of the Committee 
shall Include advising the Secretary on the following: 
"(A) The ability of the medical informatics systems 
at the Department of Defense and Department of Vet- 
erans Affairs to monitor, evaluate, and improve the 
quality of care provided to beneficiaries. 

"(B) The coordination of key components of medi- 
cal informatics systems, including digital patient 
records, both within the Federal Government and be- 
tween the Federal Government and the private sec- 
tor. 

"(C) The development of operational capabilities 
for executive information systems and clinical deci- 
sion support systems within the Department of De- 
fense and Department of Veterans Affairs. 

"(D) Standardization of processes used to collect, 
evaluate, and disseminate health care quality infor- 
mation. 

"(E) Refinement of methodologies by which the 
quality of health care provided within the Depart- 
ment of Defense and Department of Veterans Affairs 
is evaluated. 

"(F) Protecting the confidentiality of personal 
health information. 

"(4) The Assistant Secretary of Defense for Health 
Affairs shall consult with the Committee on the issues 
described in paragraph (3). 

"(5) Members of the Committee shall not be paid by 
reason of their service on the Committee. 

"(6) The Federal Advisory Committee Act (5 U.S.C. 
App.) shall not apply to the Committee. 



[Section 1062(j)(l)(A) of Pub. L. 112-81, which directed 
the redeslgnation of pars. (6) and (7) as (5) and (6) of sec- 
tion 723(d) of Pub. L. 106-65, set out above, could not be 
executed due to the prior identical amendment by sec- 
tion 1046(e) of Pub. L. 109-364.] 

Joint Department of Defense and Department of 
Veterans Affairs Reports Relating to Inter- 
departmental Cooperation in Delivery of Medi- 
cal Care 

Pub. L. 105-261, div. A, title VII, §745, Oct. 17, 1998, 112 
Stat. 2075, as amended by Pub. L. 106-65, div. A, title X, 
§1067(3), Oct. 5, 1999, 113 Stat. 774; Pub. L. 108-136, div. 
A, title X, § 1031(g)(1), Nov. 24, 2003, 117 Stat. 1604, (1) di- 
rected the Secretary of Defense and the Secretary of 
Veterans Affairs to jointly conduct a survey of their re- 
spective medical care beneficiary populations to iden- 
tify the expectations of, requirements for, and behavior 
patterns of the beneficiaries with respect to medical 
care, and to submit a report on the results of the sur- 
vey to committees of Congress not later than Jan. 1, 
2000; (2) directed the same Secretaries to jointly con- 
duct a review to identify Impediments to cooperation 
between the Department of Defense and the Depart- 
ment of Veterans Affairs regarding the delivery of med- 
ical care and to submit a report on the results of the 
review to committees of Congress not later than Mar. 
1, 1999; (3) directed the Secretary of Defense to review 
the TRICARE program to identify opportunities for in- 
creased participation by the Department of Veterans 
Affairs in that program; (4) directed the Department of 
Defense-Department of Veterans Affairs Federal Phar- 
macy Executive Steering Committee to examine exist- 
ing pharmaceutical benefits and programs for bene- 
ficiaries and review existing methods for contracting 
for and distributing medical supplies and services and 
to submit a report on the results of the examination to 
committees of Congress not later than 60 days after its 
completion; and (5) directed the Secretary of Defense 
and the Secretary of Veterans Affairs to jointly submit 
to committees of Congress a report, not later than Mar. 
1, 1999, on the status of the efforts of the Department 
of Defense and the Department of Veterans Affairs to 
standardize physical examinations administered by the 
two departments for the purpose of determining or rat- 
ing disabilities. 

External Peer Review for Defense Health Pro- 
gram Extramural Medical Research Involving 
Human Subjects 

Pub. L. 104-201, div. A, title VII, §742, Sept. 23, 1996, 
110 Stat. 2600, provided that: 

"(a) Establishment of External Peer Review Proc- 
ess. — The Secretary of Defense shall establish a peer 
review process that will use persons who are not offi- 
cers or employees of the Government to review the re- 
search protocols of medical research projects. 

"(b) Peer Review Requirements. — Funds of the De- 
partment of Defense may not be obligated or expended 
for any medical research project unless the research 
protocol for the project has been approved by the exter- 
nal peer review process established under subsection 
(a). 

"(c) Medical Research Project Defined. — For pur- 
poses of this section, the term 'medical research 
project' means a research project that — 

"(1) Involves the participation of human subjects; 
"(2) is conducted solely by a non-Federal entity; 
and 

"(3) is funded through the Defense Health Program 
account. 

"(d) Effective Date. — The peer review requirements 
of subsection (b) shall take effect on October 1, 1996, 
and, except as provided in subsection (e), shall apply to 
all medical research projects proposed funded on or 
after that date, Including medical research projects 
funded pursuant to any requirement of law enacted be- 
fore, on, or after that date. 

"(e) Exceptions. — Only the following medical re- 
search projects shall be exempt from the peer review 
requirements of subsection (b): 
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"(1) A medical research project that the Secretary 
determines has been substantially completed by Oc- 
tober 1, 1996. 

"(2) A medical research project funded pursuant to 
any provision of law enacted on or after that date if 
the provision of law specifically refers to this section 
and specifically states that the peer review require- 
ments do not apply." 

Annual Beneficiary Survey 

Pub. L. 102-484, div. A, title VII, §724, Oct. 23, 1992, 106 
Stat. 2440, as amended by Pub. L. 103-337, div. A, title 
VII, §717, Oct. 5, 1994, 108 Stat. 2804, provided that: 

"(a) Survey Required. — The administering Secretar- 
ies shall conduct annually a formal survey of persons 
receiving health care under chapter 55 of title 10, 
United States Code, in order to determine the follow- 
ing: 

"(1) The availability of health care services to such 
persons through the health care system provided for 
under that chapter, the types of services received, 
and the facilities in which the services were provided. 

"(2) The familiarity of such persons with the serv- 
ices available under that system and with the facili- 
ties in which such services are provided. 

"(3) The health of such persons. 

"(4) The level of satisfaction of such persons with 
that system and the quality of the health care pro- 
vided through that system. 

"(5) Such other matters as the administering Sec- 
retaries determine appropriate. 

"(b) Exemption. — An annual survey under subsection 
(a) shall be treated as not a collection of information 
for the purposes for which such term is defined in sec- 
tion 3502(4) of title 44, United States Code. 

"(c) Definition. — For purposes of this section, the 
term 'administering Secretaries' has the meaning given 
such term in section 1072(3) of title 10, United States 
Code." 

Comprehensive Study of Military Medical Care 
System 

Pub. L. 102-190, div. A, title VII, §733, Dec. 5, 1991, 105 
Stat. 1408, as amended by Pub. L. 102-484, div. A, title 
VII, §723, Oct. 23, 1992, 106 Stat. 2440, directed Secretary 
of Defense to conduct a comprehensive study of the 
military medical care system, not later than Dec. 15, 
1992, to submit to congressional defense committees a 
detailed accounting on progress of the study, including 
preliminary results of the study, and not later than 
Dec. 15, 1993, submit to congressional defense commit- 
tees a final report on the study. 

Identification and Treatment of Drug and 
Alcohol Dependent Persons in the Armed Forces 

Pub. L. 92-129, title V, §501, Sept. 28, 1971, 85 Stat. 361, 
which directed Secretary of Defense to devise ways to 
identify, treat, and rehabilitate drug and alcohol de- 
pendent members of the armed forces, to identify, 
refuse admission to, and refer to civilian treatment fa- 
cilities such persons seeking entrance to the armed 
forces, and to report to Congress on and suggest addi- 
tional legislation concerning these matters, was re- 
pealed and restated as sections 978 and 1090 of this title 
by Pub. L. 97-295, §§1(14)(A), (15)(A), 6(b), Oct. 12, 1982, 
96 Stat. 1289, 1290, 1314. 

§ 1072. Definitions 

In this chapter: 

(1) The term "uniformed services" means 
the armed forces and the Commissioned Corps 
of the National Oceanic and Atmospheric Ad- 
ministration and of the Public Health Service. 

(2) The term "dependent", with respect to a 
member or former member of a uniformed 
service, means — 

(A) the spouse; 



(B) the unremarried widow; 

(C) the unremarried widower; 

(D) a child who — 

(i) has not attained the age of 21; 

(ii) has not attained the age of 23, is en- 
rolled in a full-time course of study at an 
institution of higher learning approved by 
the administering Secretary and is, or was 
at the time of the member's or former 
member's death, in fact dependent on the 
member or former member for over one- 
half of the child's support; or 

(iii) is incapable of self-support because 
of a mental or physical incapacity that oc- 
curs while a dependent of a member or 
former member under clause (i) or (ii) and 
is, or was at the time of the member's or 
former member's death, in fact dependent 
on the member or former member for over 
one-half of the child's support; 

(E) a parent or parent-in-law who is, or 
was at the time of the member's or former 
member's death, in fact dependent on him 
for over one-half of his support and residing 
in his household; 

(F) the unremarried former spouse of a 
member or former member who (i) on the 
date of the final decree of divorce, dissolu- 
tion, or annulment, had been married to the 
member or former member for a period of at 
least 20 years during which period the mem- 
ber or former member performed at least 20 
years of service which is creditable in deter- 
mining that member's or former member's 
eligibility for retired or retainer pay, or 
equivalent pay, and (ii) does not have medi- 
cal coverage under an employer-sponsored 
health plan; 

(G) a person who (i) is the unremarried 
former spouse of a member or former mem- 
ber who performed at least 20 years of serv- 
ice which is creditable in determining the 
member or former member's eligibility for 
retired or retainer pay, or equivalent pay, 
and on the date of the final decree of di- 
vorce, dissolution, or annulment before 
April 1, 1985, had been married to the mem- 
ber or former member for a period of at least 
20 years, at least 15 of which, but less than 
20 of which, were during the period the mem- 
ber or former member performed service 
creditable in determining the member or 
former member's eligibility for retired or re- 
tainer pay, and (ii) does not have medical 
coverage under an employer-sponsored 
health plan; 

(H) a person who would qualify as a de- 
pendent under clause (G) but for the fact 
that the date of the final decree of divorce, 
dissolution, or annulment of the person is on 
or after April 1, 1985, except that the term 
does not include the person after the end of 
the one-year period beginning on the date of 
that final decree; and 

(I) an unmarried person who — 

(i) is placed in the legal custody of the 
member or former member as a result of 
an order of a court of competent jurisdic- 
tion in the United States (or possession of 
the United States) for a period of at least 
12 consecutive months; 



Page 597 



TITLE 10— ARMED FORCES 



§1072 



(ii) either — 

(I) has not attained the age of 21; 

(II) has not attained the age of 23 and 
is enrolled in a full time course of study 
at an institution of higher learning ap- 
proved by the administering Secretary; 
or 

(III) is incapable of self support be- 
cause of a mental or physical incapacity 
that occurred while the person was con- 
sidered a dependent of the member or 
former member under this subparagraph 
pursuant to subclause (I) or (II); 

(iii) is dependent on the member or 
former member for over one-half of the 
person's support; 

(iv) resides with the member or former 
member unless separated by the necessity 
of military service or to receive institu- 
tional care as a result of disability or inca- 
pacitation or under such other circum- 
stances as the administering Secretary 
may by regulation prescribe; and 

(v) is not a dependent of a member or a 
former member under any other subpara- 
graph. 

(3) The term "administering Secretaries" 
means the Secretaries of executive depart- 
ments specified in section 1073 of this title as 
having responsibility for administering this 
chapter. 

(4) The term "Civilian Health and Medical 
Program of the Uniformed Services" means 
the program authorized under sections 1079 
and 1086 of this title and includes contracts en- 
tered into under section 1091 or 1097 of this 
title and demonstration projects under section 
1092 of this title. 

(5) The term "covered beneficiary" means a 
beneficiary under this chapter other than a 
beneficiary under section 1074(a) of this title. 

(6) The term "child", with respect to a mem- 
ber or former member of a uniformed service, 
means the following: 

(A) An unmarried legitimate child. 

(B) An unmarried adopted child. 

(C) An unmarried stepchild. 

(D) An unmarried person — 

(i) who is placed in the home of the 
member or former member by a placement 
agency (recognized by the Secretary of De- 
fense), or by any other source authorized 
by State or local law to provide adoption 
placement, in anticipation of the legal 
adoption of the person by the member or 
former member; and 

(ii) who otherwise meets the require- 
ments specified in paragraph (2)(D). 

(7) The term "TRICARE program" means 
the managed health care program that is es- 
tablished by the Department of Defense under 
the authority of this chapter, principally sec- 
tion 1097 of this title, and includes the com- 
petitive selection of contractors to financially 
underwrite the delivery of health care services 
under the Civilian Health and Medical Pro- 
gram of the Uniformed Services. 

(8) The term "custodial care" means treat- 
ment or services, regardless of who rec- 
ommends such treatment or services or where 



such treatment or services are provided, 
that — 

(A) can be rendered safely and reasonably 
by a person who is not medically skilled; or 

(B) is or are designed mainly to help the 
patient with the activities of daily living. 

(9) The term "domiciliary care" means care 
provided to a patient in an institution or 
homelike environment because — 

(A) providing support for the activities of 
daily living in the home is not available or 
is unsuitable; or 

(B) members of the patient's family are 
unwilling to provide the care. 

(10) The term "health care" includes mental 
health care. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1446; amended Pub. L. 89-614, §2(1), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 89-718, §8(a), Nov. 2, 
1966, 80 Stat. 1117; Pub. L. 96-513, title I, § 115(b), 
title V, §511(34)(A), (35), (36), Dec. 12, 1980, 94 
Stat. 2877, 2922, 2923; Pub. L. 97-252, title X, 
§ 1004(a), Sept. 8, 1982, 96 Stat. 737; Pub. L. 98-525, 
title VI, § 645(a), Oct. 19, 1984, 98 Stat. 2548; Pub. 
L. 98-557, §19(1), Oct. 30, 1984, 98 Stat. 2869; Pub. 
L. 99-661, div. A, title VII, § 701(b), Nov. 14, 1986, 
100 Stat. 3898; Pub. L. 101-189, div. A, title VII, 
§ 731(a), Nov. 29, 1989, 103 Stat. 1481; Pub. L. 

102- 484, div. A, title VII, §706, Oct. 23, 1992, 106 
Stat. 2433; Pub. L. 103-160, div. A, title VII, 
§ 702(a), Nov. 30, 1993, 107 Stat. 1686; Pub. L. 

103- 337, div. A, title VII, § 701(a), Oct. 5, 1994, 108 
Stat. 2797; Pub. L. 105-85, div. A, title VII, §711, 
Nov. 18, 1997, 111 Stat. 1808; Pub. L. 107-107, div. 
A, title VII, § 701(c), Dec. 28, 2001, 115 Stat. 1160; 
Pub. L. 109-163, div. A, title V, § 592(b), title X, 
§ 1057(a)(2), Jan. 6, 2006, 119 Stat. 3280, 3440; Pub. 
L. 110-181, div. A, title VII, § 708(a), Jan. 28, 2008, 
122 Stat. 190.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1072(1) 


37:402(a)(l). 


June 7, 1956, ch. 374, 


1072(2) 


37:402(a)(4). 


§ 102(a)(1), (4), 70 Stat. 






250. 



In clause (1), the words "the armed forces" are sub- 
stituted for the words "the Army, the Navy, the Air 
Force, the Marine Corps, the Coast Guard" to reflect 
section 101(4) of this title. 

In clause (2), the words "or to a person who died while 
a member or retired member of a uniformed service" 
and "lawful" are omitted as surplusage. The word 
"former" is substituted for the word "retired", since a 
retired member or a member of the Fleet Reserve or 
the Fleet Marine Corps Reserve is already included as 
a "member" of an armed force. 

Clause (2)(E) combines 37:402(a)(4)(E) and (G). 

Prior Provisions 

A prior section 1072, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 81, defined terms used in former sections 1071 to 
1086 of this title, prior to repeal by Pub. L. 85-861, 
§36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded by the 
Federal Voting' Assistance Act of 1955 which is classi- 
fied to subchapter I-D (§1973cc et seq.) of chapter 20 of 
Title 42, The Public Health and Welfare. 

Amendments 

2008— Par. (10). Pub. L. 110-181 added par. (10). 
2006— Par. (2)(I)(i). Pub. L. 109-163, § 1057(a)(2), struck 
out "or a Territory" before "or possession". 
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Par. (6)(D)(i). Pub. L. 109-163, §592(b), inserted ", or 
by any other source authorized by State or local law to 
provide adoption placement," after "(recognized by the 
Secretary of Defense)". 

2001— Pars. (8), (9). Pub. L. 107-107 added pars. (8) and 
(9). 

1997— Par. (7). Pub. L. 105-85 added par. (7). 
1994— Par. (2)(D). Pub. L. 103-337, § 701(a)(1), sub- 
stituted "a child who" for "an unmarried legitimate 
child, including an adopted child or stepchild, who" in 
introductory provisions. 
Par. (6). Pub. L. 103-337, § 701(a)(2), added par. (6). 
1993— Par. (2)(I). Pub. L. 103-160 added subpar. (I). 
1992— Par. (2)(D). Pub. L. 102-484 added subpar. (D) and 
struck out former subpar. (D) which read as follows: 
"an unmarried legitimate child, including an adopted 
child or a stepchild, who either — 

"(i) has not passed his twenty-first birthday; 
"(ii) is incapable of self-support because of a mental 
or physical incapacity that existed before that birth- 
day and is, or was at the time of the member's or 
former member's death, in fact dependent on him for 
over one-half of his support; or 

"(iii) has not passed his twenty- third birthday, is 
enrolled in a full-time course of study in an institu- 
tion of higher learning approved by the administering 
Secretary and is, or was at the time of the member's 
or former member's death, in fact dependent on him 
for over one-half of his support;". 
1989— Par. (2)(H). Pub. L. 101-189 added subpar. (H). 
1986— Par. (1). Pub. L. 99-661, § 701(b)(1), substituted 
"The term 'uniformed services' means" for "'Uni- 
formed services' means". 

Par. (2). Pub. L. 99-661, §701(b)(2), substituted "The 
term 'dependent', with respect to" for "'Dependent', 
with respect to". 

Par. (3). Pub. L. 99-661, § 701(b)(3), substituted "The 
term 'administering Secretaries' means" for '"Admin- 
istering Secretaries' means". 

Pars. (4), (5). Pub. L. 99-661, § 701(b)(4), added pars. (4) 
and (5). 

1984— Par. (2)(D)(iii). Pub. L. 98-557, §19(1)(A), sub- 
stituted reference to the administering Secretary for 
reference to the Secretary of Defense or the Secretary 
of Health and Human Services. 

Par. (2)(G). Pub. L. 98-525 added subpar. (G). 

Par. (3). Pub. L. 98-557, §19(1)(B), added par. (3). 

1982— Par. (2)(P). Pub. L. 97-252 added cl. (F). 

1980— Pub. L. 96-513, §511(34)(A), substituted in intro- 
ductory material reference to this chapter for reference 
to sections 1071-1087 of this title. 

Par. (1). Pub. L. 96-513, §511(35), substituted "National 
Oceanic and Atmospheric Administration" for "Envi- 
ronmental Science Services Administration". 

Par. (2). Pub. L. 96-513, §§ 115(b), 511(36), substituted 
"spouse" for "wife" in cl. (A), struck out cl. (C) "the 
husband, if he is in fact dependent on the member or 
former member for over one-half of his support;", re- 
designated els. (D), (E), and (F) as (C), (D), and (E), re- 
spectively, in cl. (C) as so redesignated, struck out 
", if, because of mental or physical incapacity he was 
in fact dependent on the member or former member at 
the time of her death for over one-half of his support" 
after "the unremarried widower", and in cl. (D)(iii) as 
so redesignated, substituted "Health and Human Serv- 
ices" for "Health, Education, and Welfare". 

1966— Pub. L. 89-718 substituted "Environmental 
Science Services Administration" for "Coast and Geo- 
detic Survey" in clause (1). 

Pub. L. 89-614 substituted "1087" for "1085" in intro- 
ductory phrase. 

Effective Date of 1993 Amendment 

Section 702(b) of Pub. L. 103-160 provided that: "Sec- 
tion 1072(2)(I) of title 10, United States Code, as added 
by subsection (a), shall apply with respect to deter- 
minations of dependency made on or after July 1, 1994." 

Effective Date of 1989 Amendment 

Section 731(d) of Pub. L. 101-189 provided that: 



"(1) The amendments made by this section [enacting 
section 1086a of this title and amending this section 
and sections 1076 and 1086 of this title] apply to a per- 
son referred to in section 1072(2)(H) of title 10, United 
States Code (as added by subsection (a)), whose decree 
of divorce, dissolution, or annulment becomes final on 
or after the date of the enactment of this Act [Nov. 29, 
1989]. 

"(2) The amendments made by this section shall also 
apply to a person referred to in such section whose de- 
cree of divorce, dissolution, or annulment became final 
during the period beginning on September 29, 1988, and 
ending on the day before the date of the enactment of 
this Act, as if the amendments had become effective on 
September 29, 1988." 

Effective Date of 1984 Amendment 

Section 645(d) of Pub. L. 98-525 provided that: "The 
amendments made by subsections (a), (b), and (c) 
[amending this section and provisions set out as a note 
under section 1408 of this title and enacting provisions 
set out as a note under this section] shall be effective 
on January 1, 1985, and shall apply with respect to 
health care furnished on or after that date." 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable in the case of any former spouse of a 
member or former member of the uniformed services 
whether final decree of divorce, dissolution, or annul- 
ment of marriage of former spouse and such member or 
former member is dated before, on, or after Feb. 1, 1983, 
see section 1006 of Pub. L. 97-252, set out as an Effective 
Date; Transition Provisions note under section 1408 of 
this title. 

Effective Date of 1980 Amendment 

Amendment by section 115(b) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, but the authority to prescribe regu- 
lations under the amendment by Pub. L. 96-513 effec- 
tive on Dec. 12, 1980, and amendment by section 
511(34)(A), (35), (36) of Pub. L. 96-513 effective Dec. 12, 
1980, see section 701 of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Continuation of Individual Case Management 
Services for Certain Eligible Beneficiaries 

Pub. L. 107-107, div. A, title VII, § 701(d), Dec. 28, 2001, 
115 Stat. 1160, provided that: 

"(1) Notwithstanding the termination of the Individ- 
ual Case Management Program by subsection (g) 
[amending section 1079 of this title and repealing provi- 
sions set out as a note under section 1077 of this title], 
the Secretary of Defense shall, in any case in which the 
Secretary makes the determination described in para- 
graph (2), continue to provide payment as if such pro- 
gram were in effect for home health care or custodial 
care services provided to an eligible beneficiary that 
would otherwise be excluded from coverage under regu- 
lations implementing chapter 55 of title 10, United 
States Code. 

"(2) The determination referred to in paragraph (1) is 
a determination that discontinuation of payment for 
services not otherwise provided under such chapter 
would result in the provision of services inadequate to 
meet the needs of the eligible beneficiary and would be 
unjust to such beneficiary. 
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"(3) For purposes of this subsection, 'eligible bene- 
ficiary' means a covered beneficiary (as that term is 
defined in section 1072 of title 10, United States Code) 
who, before the effective date of this section [Dec. 28, 
2001], was provided custodial care services under the In- 
dividual Case Management Program for which the Sec- 
retary provided payment." 

Improvements in Administration of the TRICARE 
Program; Flexibility of Contracting 

Pub. L. 107-107, div. A, title VII, § 708(a), Dec. 28, 2001, 
115 Stat. 1164, provided that: 

"(1) During the one-year period following the date of 
the enactment of this Act [Dec. 28, 2001], section 1072(7) 
of title 10, United States Code, shall be deemed to be 
amended by striking 'the competitive selection of con- 
tractors to financially underwrite'. 

"(2) The terms and conditions of any contract to pro- 
vide health care services under the TRICARE program 
entered into during the period described in paragraph 
(1) shall not be considered to be modified or terminated 
as a result of the termination of such period." 

Transitional Provisions for Qualification for Con- 
version Health Policies; Preexisting Conditions 

Section 731(e) of Pub. L. 101-189 provided that: 

"(1) In the case of a person who qualified as a depend- 
ent under section 645(c) of the Department of Defense 
Authorization Act, 1985 (Public Law 98-525; 98 Stat. 
2549) [set out below], on September 28, 1988, the Sec- 
retary of Defense shall make a conversion health policy 
available for purchase by the person during the remain- 
ing period the person is considered to be a dependent 
under that section (or within a reasonable time after 
that period as prescribed by the Secretary of Defense). 

"(2) Purchase of a conversion health policy under 
paragraph (1) by a person shall entitle the person to 
health care for preexisting conditions in the same man- 
ner and to the same extent as provided by section 
1086a(b) of title 10, United States Code (as added by sub- 
section (b)), until the end of the one-year period begin- 
ning on the later of — 

"(A) the date the person is no longer qualified as a 

dependent under section 645(c) of the Department of 

Defense Authorization Act, 1985; and 

"(B) the date of the purchase of the policy. 

"(3) For purposes of this subsection, the term 'con- 
version health policy' has the meaning given that term 
in section 1086a(c) of title 10, United States Code (as 
added by subsection (b))." 

Dependent; Qualification as; Effective Date 

Section 645(c) of Pub. L. 98-525, as amended by Pub. 
L. 99-661, div. A, title VI, §646, Nov. 14, 1986, 100 Stat. 
3887; Pub. L. 100-271, §1, Mar. 29, 1988, 102 Stat. 45; Pub. 
L. 100-271, §1, Mar. 29, 1988, 102 Stat. 45, provided that 
a person who would qualify as a dependent under sec- 
tion 1072(2)(G) of title 10 but for the fact that the per- 
son's final decree of divorce, dissolution, or annulment 
was dated on or after Apr. 1, 1985, would be considered 
to be a dependent under such section until the later of 
(1) Dec. 31, 1988, and (2) the last day of the two-year pe- 
riod beginning on the date of such final decree, prior to 
repeal by Pub. L. 100-456, div. A, title VI, § 651(b), Sept. 
29, 1988, 102 Stat. 1990, effective Sept. 29, 1988, or 30 days 
after the Secretary of Defense first makes available a 
conversion health policy (as defined in section 1076(f) of 
title 10), whichever is later. 

§ 1073. Administration of this chapter 

(a) Responsible Officials.— (1) Except as 
otherwise provided in this chapter, the Sec- 
retary of Defense shall administer this chapter 
for the armed forces under his jurisdiction, the 
Secretary of Homeland Security shall admin- 
ister this chapter for the Coast Guard when the 
Coast Guard is not operating- as a service in the 
Navy, and the Secretary of Health and Human 



Services shall administer this chapter for the 
National Oceanic and Atmospheric Administra- 
tion and the Public Health Service. This chapter 
shall be administered consistent with the As- 
sisted Suicide Funding Restriction Act of 1997 
(42 U.S.C. 14401 et seq.). 

(2) Except as otherwise provided in this chap- 
ter, the Secretary of Defense shall have respon- 
sibility for administering the TRICARE pro- 
gram and making any decision affecting such 
program. 

(b) Stability in Program of Benefits.— The 
Secretary of Defense shall, to the maximum ex- 
tent practicable, provide a stable program of 
benefits under this chapter throughout each fis- 
cal year. To achieve the stability in the case of 
managed care support contracts entered into 
under this chapter, the contracts shall be ad- 
ministered so as to implement all changes in 
benefits and administration on a quarterly 
basis. However, the Secretary of Defense may 
implement any such change prior to the next 
fiscal quarter if the Secretary determines that 
the change would significantly improve the pro- 
vision of care to eligible beneficiaries under this 
chapter. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1446; amended Pub. L. 89-614, §2(1), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 89-718, §8(a), Nov. 2, 
1966, 80 Stat. 1117; Pub. L. 96-513, title V, 
§511(34)(A), (C), (35), (36), Dec. 12, 1980, 94 Stat. 
2922, 2923; Pub. L. 98-557, §19(2), Oct. 30, 1984, 98 
Stat. 2869; Pub. L. 105-12, §9(h), Apr. 30, 1997, 111 
Stat. 27; Pub. L. 106-65, div. A, title VII, §725, 
title X, § 1066(a)(7), Oct. 5, 1999, 113 Stat. 698, 770; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 111-383, div. A, title 
VII, §711, Jan. 7, 2011, 124 Stat. 4246.) 
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The words "armed forces under his jurisdiction" are 
substituted for the words "Army, Navy, Air Force, and 
Marine Corps and for the Coast Guard when it is oper- 
ating as a service in the Navy" to reflect section 101(4) 
of this title. 



References in Text 

The Assisted Suicide Funding Restriction Act of 1997, 
referred to in subsec. (a)(1), is Pub. L. 105-12, Apr. 30, 
1997, 111 Stat. 23, which is classified principally to chap- 
ter 138 (§14401 et seq.) of Title 42, The Public Health and 
Welfare. For complete classification of this Act to the 
Code, see Short Title note set out under section 14401 
of Title 42 and Tables. 

Prior Provisions 

A prior section 1073, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 82, related to right to vote in war-time presi- 
dential and congressional election, prior to repeal by 
Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as su- 
perseded by the Federal Voting Assistance Act of 1955 
which is classified to subchapter I-D (§1973cc et seq.) of 
chapter 20 of Title 42, The Public Health and Welfare. 

Amendments 

2011 — Subsec. (a). Pub. L. 111-383 designated existing 
provisions as par. (1) and added par. (2). 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 
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1999— Pub. L. 106-65, §725, designated existing provi- 
sions, as amended by Pub. L. 106-65, § 1066(a)(7), as sub- 
sec, (a), inserted heading, and added subsec. (b). 

Pub. L. 106-65, § 1066(a)(7), inserted "(42 U.S.C. 14401 et 
seq.)" after "Act of 1997". 

1997 — Pub. L. 105-12 inserted at end "This chapter 
shall be administered consistent with the Assisted Sui- 
cide Funding Restriction Act of 1997." 

1984 — Pub. L. 98-557 inserted provisions which trans- 
ferred authority to administer chapter for the Coast 
Guard when the Coast Guard is not operating as a serv- 
ice in the Navy from the Secretary of Health and 
Human Services to the Secretary of Transportation. 

1980 — Pub. L. 96-513 substituted in section catchline 
"of this chapter" for "of sections 1071-1087 of this 
title", and substituted in text "this chapter" for "sec- 
tions 1071-1087 of this title", "those sections", and 
"them", "Secretary of Health and Human Services" for 
"Secretary of Health, Education, and Welfare", and 
"National Oceanic and Atmospheric Administration" 
for "Environmental Science Services Administration". 

1966— Pub. L. 89-718 substituted "Environmental 
Science Services Administration" for "Coast and Geo- 
detic Survey". 

Pub. L. 89-614 substituted "1087" for "1085" in section 
catchline and text. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-12 effective Apr. 30, 1997, 
and applicable to Federal payments made pursuant to 
obligations incurred after Apr. 30, 1997, for items and 
services provided on or after such date, subject to also 
being applicable with respect to contracts entered into, 
renewed, or extended after Apr. 30, 1997, as well as con- 
tracts entered into before Apr. 30, 1997, to the extent 
permitted under such contracts, see section 11 of Pub. 
L. 105-12, set out as an Effective Date note under sec- 
tion 14401 of Title 42, The Public Health and Welfare. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Cooperative Health Care Agreements Between 
Military Installations and Non-Military Health 
Care Systems 

Pub. L. 111-84, div. A, title VII, §713, Oct. 28, 2009, 123 
Stat. 2380, provided that: 

"(a) Authority. — The Secretary of Defense may es- 
tablish cooperative health care agreements between 
military installations and local or regional health care 
systems. 

"(b) Requirements. — In establishing an agreement 
under subsection (a), the Secretary shall — 
"(1) consult with — 

"(A) the Secretary of the military department 
concerned; 

"(B) representatives from the military installa- 
tion selected for the agreement, including the 
TRICARE managed care support contractor with 
responsibility for such installation; and 



"(C) Federal, State, and local government offi- 
cials; 

"(2) identify and analyze health care services avail- 
able in the area in which the military installation is 
located, including such services available at a mili- 
tary medical treatment facility or in the private sec- 
tor (or a combination thereof); 

"(3) determine the cost avoidance or savings result- 
ing from innovative partnerships between the Depart- 
ment of Defense and the private sector; and 

"(4) determine the opportunities for and barriers to 
coordinating and leveraging the use of existing 
health care resources, including such resources of 
Federal, State, local, and private entities. 
"(c) Annual Reports. — Not later than December 31 of 
each year an agreement entered into under this section 
is in effect, the Secretary shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on each such agree- 
ment. Each report shall include, at a minimum, the fol- 
lowing: 

"(1) A description of the agreement. 

"(2) Any cost avoidance, savings, or increases as a 
result of the agreement. 

"(3) A recommendation for continuing or ending 
the agreement. 

"(d) Rule of Construction. — Nothing in this section 
shall be construed as authorizing the provision of 
health care services at military medical treatment fa- 
cilities or other facilities of the Department of Defense 
to individuals who are not otherwise entitled or eligi- 
ble for such services under chapter 55 of title 10, United 
States Code." 

Inpatient Mental Health Service 

Pub. L. 110-329, div. C, title VLTI, §8095, Sept. 30, 2008, 
122 Stat. 3642, provided that: "None of the funds appro- 
priated by this Act [div. C of Pub. L. 110-329, see Tables 
for classification], and hereafter, available for the Ci- 
vilian Health and Medical Program of the Uniformed 
Services (CHAMPUS) or TRICARE shall be available 
for the reimbursement of any health care provider for 
inpatient mental health service for care received when 
a patient is referred to a provider of inpatient mental 
health care or residential treatment care by a medical 
or health care professional having an economic interest 
in the facility to which the patient is referred: Pro- 
vided, That this limitation does not apply in the case of 
inpatient mental health services provided under the 
program for persons with disabilities under subsection 
(d) of section 1079 of title 10, United States Code, pro- 
vided as partial hospital care, or provided pursuant to 
a waiver authorized by the Secretary of Defense be- 
cause of medical or psychological circumstances of the 
patient that are confirmed by a health professional who 
is not a Federal employee after a review, pursuant to 
rules prescribed by the Secretary, which takes into ac- 
count the appropriate level of care for the patient, the 
intensity of services required by the patient, and the 
availability of that care." 

Surveys on Continued Viability of TRICARE 
Standard and TRICARE Extra 

Pub. L. 110-181, div. A, title VII, §711, Jan. 28, 2008, 122 
Stat. 190, as amended by Pub. L. 112-81, div. A, title VII, 
§721, Dec. 31, 2011, 125 Stat. 1478, provided that: 
"(a) Requirement for Surveys. — 

"(1) In general.— The Secretary of Defense shall 
conduct surveys of health care providers and bene- 
ficiaries who use TRICARE in the United States to 
determine, utilizing a reconciliation of the responses 
of providers and beneficiaries to such surveys, each of 
the following: 

"(A) How many health care providers in 
TRICARE Prime service areas selected under para- 
graph (3)(A) are accepting new patients under each 
of TRICARE Standard and TRICARE Extra. 

"(B) How many health care providers in geo- 
graphic areas in which TRICARE Prime is not of- 
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fered are accepting patients under each of 
TRICARE Standard and TRICARE Extra. 

"(C) The availability of mental health care pro- 
viders in TRICARE Prime service areas selected 
under paragraph (3)(C) and in geographic areas in 
which TRICARE Prime is not offered. 
"(2) Benchmarks. — The Secretary shall establish 
for purposes of the surveys required by paragraph (1) 
benchmarks for primary care and specialty care pro- 
viders, including mental health care providers, to be 
utilized to determine the adequacy of the availability 
of health care providers to beneficiaries eligible for 
TRICARE. 

"(3) Scope of surveys. — The Secretary shall carry 
out the surveys required by paragraph (1) as follows: 

"(A) In the case of the surveys required by sub- 
paragraph (A) of that paragraph, in at least 20 
TRICARE Prime service areas in the United States 
in each of fiscal years 2008 through 2015. 

"(B) In the case of the surveys required by sub- 
paragraph (B) of that paragraph, in 20 geographic 
areas in which TRICARE Prime is not offered and 
in which significant numbers of beneficiaries who 
are members of the Selected Reserve reside. 

"(C) In the case of the surveys required by sub- 
paragraph (C) of that paragraph, in at least 40 geo- 
graphic areas. 

"(4) Priority for surveys. — In prioritizing the 
areas which are to be surveyed under paragraph (1), 
the Secretary shall — 

"(A) consult with representatives of TRICARE 
beneficiaries and health care and mental health 
care providers to identify locations where 
TRICARE Standard beneficiaries are experiencing 
significant levels of access-to-care problems under 
TRICARE Standard or TRICARE Extra; 

"(B) give a high priority to surveying health care 
and mental health care providers in such areas; and 

"(C) give a high priority to surveying bene- 
ficiaries and providers located in geographic areas 
with high concentrations of members of the Se- 
lected Reserve. 

"(5) Information from providers. — The surveys re- 
quired by paragraph (1) shall include questions seek- 
ing to determine from health care and mental health 
care providers the following: 

"(A) Whether the provider is aware of the 
TRICARE program. 

"(B) What percentage of the provider's current 
patient population uses any form of TRICARE. 

"(C) Whether the provider accepts patients for 
whom payment is made under the medicare pro- 
gram for health care and mental health care serv- 
ices. 

"(D) If the provider accepts patients referred to in 
subparagraph (C), whether the provider would ac- 
cept additional such patients who are not in the 
provider's current patient population. 
"(6) Information from beneficiaries. — The surveys 
required by paragraph (1) shall include questions 
seeking information to determine from TRICARE 
beneficiaries whether they have difficulties in finding 
health care and mental health care providers willing 
to provide services under TRICARE Standard or 
TRICARE Extra. 
"(b) GAO REVIEW. — 

"(1) Ongoing review. — The Comptroller General 
shall, on an ongoing basis, review — 

"(A) the processes, procedures, and analysis used 
by the Department of Defense to determine the ade- 
quacy of the number of health care and mental 
health care providers — 

"(i) that currently accept TRICARE Standard 
or TRICARE Extra beneficiaries as patients under 
TRICARE Standard in each TRICARE area as of 
the date of completion of the review; and 

"(ii) that would accept TRICARE Standard or 
TRICARE Extra beneficiaries as new patients 
under TRICARE Standard or TRICARE Extra, as 
applicable, within a reasonable time after the 
date of completion of the review; and 



"(B) the actions taken by the Department of De- 
fense to ensure ready access of TRICARE Standard 
beneficiaries to health care and mental health care 
under TRICARE Standard in each TRICARE area, 
including any pending or resolved requests for 
waiver of payment limits in order to improve access 
to health care or mental health care in a specific 
geographic area. 

"(2) Reports. — The Comptroller General shall sub- 
mit to the Committees on Armed Services of the Sen- 
ate and the House of Representatives on a biennial 
basis a report on the results of the review under para- 
graph (1). Each report shall include the following: 

"(A) An analysis of the adequacy of the surveys 
under subsection (a). 

"(B) An identification of any impediments to 
achieving adequacy of availability of health care 
and mental health care under TRICARE Standard 
or TRICARE Extra. 

"(C) An assessment of the adequacy of Depart- 
ment of Defense education programs to inform 
health care and mental health care providers about 
TRICARE Standard and TRICARE Extra. 

"(D) An assessment of the adequacy of Depart- 
ment of Defense initiatives to encourage health 
care and mental health care providers to accept pa- 
tients under TRICARE Standard and TRICARE 
Extra. 

"(E) An assessment of the adequacy of informa- 
tion available to TRICARE Standard beneficiaries 
to facilitate access by such beneficiaries to health 
care and mental health care under TRICARE 
Standard and TRICARE Extra. 

"(F) An assessment of any need for adjustment of 
health care and mental health care provider pay- 
ment rates to attract participation in TRICARE 
Standard by appropriate numbers of health care 
and mental health care providers. 

"(G) An assessment of the adequacy of Depart- 
ment of Defense programs to inform members of 
the Selected Reserve about the TRICARE Reserve 
Select program. 

"(H) An assessment of the ability of TRICARE 
Reserve Select beneficiaries to receive care in their 
geographic area. 
"(c) Effective Date. — This section shall take effect 
on October 1, 2007. 

"(d) Repeal of Superseded Requirements and Au- 
thority. — Section 723 of the National Defense Author- 
ization Act for Fiscal Year 2004 (10 U.S.C. 1073 note) is 
repealed, effective as of October 1, 2007. 
"(e) Definitions. — In this section: 

"(1) The term 'TRICARE Extra' means the option 
of the TRICARE program under which TRICARE 
Standard beneficiaries may obtain discounts on cost- 
sharing as a result of using TRICARE network pro- 
viders. 

"(2) The term 'TRICARE Prime' means the man- 
aged care option of the TRICARE program. 

"(3) The term 'TRICARE Prime service area' means 
a geographic area designated by the Department of 
Defense in which managed care support contractors 
develop a managed care network under TRICARE 
Prime. 

"(4) The term 'TRICARE Standard' means the op- 
tion of the TRICARE program that is also known as 
the Civilian Health and Medical Program of the Uni- 
formed Services, as defined in section 1072(4) of title 
10, United States Code. 

"(5) The term 'TRICARE Reserve Select' means the 
option of the TRICARE program that allows members 
of the Selected Reserve to enroll in TRICARE Stand- 
ard, pursuant to section 1076d of title 10, United 
States Code. 

"(6) The term 'member of the Selected Reserve' 
means a member of the Selected Reserve of the 
Ready Reserve of a reserve component of the Armed 
Forces. 

"(7) The term 'United States' means the United 
States (as defined in section 101(a) of title 10, United 
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States Code), its possessions (as defined in such sec- 
tion), and the Commonwealth of Puerto Rico." 

Regulations To Establish Criteria for Licensed 
or Certified Mental Health Counselors Under 
TRICARE 

Pub. L. 111-383, div. A, title VII, §724, Jan. 7, 2011, 124 
Stat. 4252, provided that: "Not later than June 20, 2011, 
the Secretary of Defense shall prescribe the regulations 
required by section 717 of the National Defense Author- 
ization Act for Fiscal Year 2008 (Public Law 110-181; 10 
U.S.C. 1073 note)." 

Pub. L. 110-181, div. A, title VII, § 717(a), Jan. 28, 2008, 
122 Stat. 196, provided that: "The Secretary of Defense 
shall prescribe regulations to establish criteria that li- 
censed or certified mental health counselors shall meet 
in order to be able to independently provide care to 
TRICARE beneficiaries and receive payment under the 
TRICARE program for such services. The criteria shall 
include requirements for education level, licensure, 
certification, and clinical experience as considered ap- 
propriate by the Secretary." 

Inspection of Military Medical Treatment Facili- 
ties, Military Quarters Housing Medical Hold 
Personnel, and Military Quarters Housing Medi- 
cal Holdover Personnel 

Pub. L. 110-28, title III, §3307, May 25, 2007, 121 Stat. 
137, provided that: 

"(a) Inspection of Military Medical Treatment Fa- 
cilities, Military Quarters Housing Medical Hold 
Personnel, and Military Quarters Housing Medical 
Holdover Personnel. — 

"(1) In general. — Not later than 180 days after the 
date of the enactment of this Act [May 25, 2007], and 
annually thereafter, the Secretary of Defense shall 
inspect each facility of the Department of Defense as 
follows: 

"(A) Each military medical treatment facility. 
"(B) Each military quarters housing medical hold 
personnel. 

"(C) Each military quarters housing medical 
holdover personnel. 

"(2) Purpose. — The purpose of an inspection under 
this subsection is to ensure that the facility or quar- 
ters concerned meets acceptable standards for the 
maintenance and operation of medical facilities, 
quarters housing medical hold personnel, or quarters 
housing medical holdover personnel, as applicable. 
"(b) Acceptable Standards. — For purposes of this 
section, acceptable standards for the operation and 
maintenance of military medical treatment facilities, 
military quarters housing medical hold personnel, or 
military quarters housing medical holdover personnel 
are each of the following: 

"(1) Generally accepted standards for the accredita- 
tion of medical facilities, or for facilities used to 
quarter individuals with medical conditions that may 
require medical supervision, as applicable, in the 
United States. 

"(2) Where appropriate, standards under the Ameri- 
cans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.). 

"(c) Additional Inspections on Identified Defi- 
ciencies. — 

"(1) In general. — In the event a deficiency is iden- 
tified pursuant to subsection (a) at a facility or quar- 
ters described in paragraph (1) of that subsection — 
"(A) the commander of such facility or quarters, 
as applicable, shall submit to the Secretary a de- 
tailed plan to correct the deficiency; and 

"(B) the Secretary shall reinspect such facility or 
quarters, as applicable, not less often than once 
every 180 days until the deficiency is corrected. 
"(2) Construction with other inspections. — An in- 
spection of a facility or quarters under this sub- 
section is in addition to any inspection of such facil- 
ity or quarters under subsection (a). 
"(d) Reports on Inspections.— A complete copy of 
the report on each inspection conducted under sub- 



sections (a) and (c) shall be submitted in unclassified 
form to the applicable military medical command and 
to the congressional defense committees. 

"(e) Report on Standards. — In the event no stand- 
ards for the maintenance and operation of military 
medical treatment facilities, military quarters housing 
medical hold personnel, or military quarters housing 
medical holdover personnel exist as of the date of the 
enactment of this Act, or such standards as do exist do 
not meet acceptable standards for the maintenance and 
operation of such facilities or quarters, as the case may 
be, the Secretary shall, not later than 30 days after 
that date, submit to the congressional defense commit- 
tees a report setting forth the plan of the Secretary to 
ensure — 

"(1) the adoption by the Department of standards 
for the maintenance and operation of military medi- 
cal facilities, military quarters housing medical hold 
personnel, or military quarters housing medical hold- 
over personnel, as applicable, that meet — 

"(A) acceptable standards for the maintenance 

and operation of such facilities or quarters, as the 

case may be; and 
"(B) where appropriate, standards under the 

Americans with Disabilities Act of 1990; and 

"(2) the comprehensive implementation of the 
standards adopted under paragraph (1) at the earliest 
date practicable." 

Requirements for Support of Military Treatment 
Facilities by Civilian Contractors Under TRICARE 

Pub. L. 109-364, div. A, title VII, §732, Oct. 17, 2006, 120 
Stat. 2296, as amended by Pub. L. 112-81, div. A, title X, 
§ 1062(d)(3), Dec. 31, 2011, 125 Stat. 1585, provided that: 

"(a) Annual Integrated Regional Requirements on 
Support. — The Regional Director of each region under 
the TRICARE program shall develop each year inte- 
grated, comprehensive requirements for the support of 
military treatment facilities in such region that is pro- 
vided by contract civilian health care and administra- 
tive personnel under the TRICARE program. 

"(b) Purposes. — The purposes of the requirements es- 
tablished under subsection (a) shall be as follows: 

"(1) To ensure consistent standards of quality in 
the support of military treatment facilities by con- 
tract civilian health care personnel under the 
TRICARE program. 

"(2) To identify targeted, actionable opportunities 
throughout each region of the TRICARE program for 
the most efficient and cost effective delivery of 
health care and support of military treatment facili- 
ties. 

"(3) To ensure the most effective use of various 
available contracting methods in securing support of 
military treatment facilities by civilian health care 
personnel under the TRICARE program, including re- 
source-sharing and clinical support agreements, di- 
rect contracting, and venture capital investments. 
"(c) Facilitation and Enhancement of Contractor 
Support. — 

"(1) IN general. — The Secretary of Defense shall 
take appropriate actions to facilitate and enhance 
the support of military treatment facilities under the 
TRICARE program in order to assure maximum qual- 
ity and productivity. 

"(2) Actions. — In taking actions under paragraph 
(1), the Secretary shall — 

"(A) require consistent standards of quality for 
contract civilian health care personnel providing 
support of military treatment facilities under the 
TRICARE program, including — 

"(i) consistent credentialing requirements 
among military treatment facilities; 

"(ii) consistent performance standards for pri- 
vate sector companies providing health care staff- 
ing services to military treatment facilities and 
clinics, including, at a minimum, those standards 
established for accreditation of health care staff- 
ing firms by the Joint Commission on the Accred- 
itation of Health Care Organizations Health Care 
Staffing Standards; and 
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"(iii) additional standards covering — 

"(I) financial stability; 

"(II) medical management; 

"(III) continuity of operations; 

"(IV) training; 

"(V) employee retention; 

"(VI) access to contractor data; and 

"(VII) fraud prevention; 
"(B) ensure the availability of adequate and sus- 
tainable funding support for projects which produce 
a return on investment to the military treatment 
facilities; 

"(C) ensure that a portion of any return on in- 
vestment is returned to the military treatment fa- 
cility to which such savings are attributable; 

"(D) remove financial disincentives for military 
treatment facilities and civilian contractors to ini- 
tiate and sustain agreements for the support of 
military treatment facilities by such contractors 
under the TRICARE program; 

"(E) provide for a consistent methodology across 
all regions of the TRICARE program for developing 
cost benefit analyses of agreements for the support 
of military treatment facilities by civilian contrac- 
tors under the TRICARE program based on actual 
cost and utilization data within each region of the 
TRICARE program; and 

"(F) provide for a system for monitoring the per- 
formance of significant projects for support of mili- 
tary treatment facilities by a civilian contractor 
under the TRICARE program. 
"[(d) Repealed. Pub. L. 112-81, div. A, title X, 
§ 1062(d)(3), Dec. 31, 2011, 125 Stat. 1585.] 

"(e) Effective Date. — This section shall take effect 
on October 1, 2006." 

TRICARE Standard in TRICARE Regional Offices 

Pub. L. 109-163, div. A, title VII, §716, Jan. 6, 2006, 119 
Stat. 3345, as amended by Pub. L. 112-81, div. A, title X, 
§ 1062(e), Dec. 31, 2011, 125 Stat. 1585, provided that: 

"(a) Responsibilities of TRICARE Regional Of- 
fice. — The responsibilities of each TRICARE Regional 
Office shall include the monitoring, oversight, and im- 
provement of the TRICARE Standard option in the 
TRICARE region concerned, including — 

"(1) identifying health care providers who will par- 
ticipate in the TRICARE program and provide the 
TRICARE Standard option under that program; 

"(2) communicating with beneficiaries who receive 
the TRICARE Standard option; 

"(3) outreach to community health care providers 
to encourage their participation in the TRICARE pro- 
gram; and 

"(4) publication of information that identifies 
health care providers in the TRICARE region con- 
cerned who provide the TRICARE Standard option. 
"(b) Definition. — In this section, the term 'TRICARE 
Standard' or 'TRICARE standard option' means the Ci- 
vilian Health and Medical Program of the Uniformed 
Services option under the TRICARE program." 

Qualifications for Individuals Serving as 
TRICARE Regional Directors 

Pub. L. 109-163, div. A, title VII, §717, Jan. 6, 2006, 119 
Stat. 3345, provided that: 

"(a) Qualifications. — Effective as of the date of the 
enactment of this Act [Jan. 6, 2006], no individual may 
be selected to serve in the position of Regional Director 
under the TRICARE program unless the individual — 
"(1) is- 

"(A) an officer of the Armed Forces in a general 
or flag officer grade; 

"(B) a civilian employee of the Department of De- 
fense in the Senior Executive Service; or 

"(C) a civilian employee of the Federal Govern- 
ment in a department or agency other than the De- 
partment of Defense, or a civilian working in the 
private sector, who has experience in a position 
comparable to an officer described in subparagraph 



(A) or a civilian employee described in subpara- 
graph (B); and 

"(2) has at least 10 years of experience, or equiva- 
lent expertise or training, in the military health care 
system, managed care, and health care policy and ad- 
ministration. 

"(b) Tricare Program Defined. — In this section, the 
term 'TRICARE program' has the meaning given such 
term in section 1072(7) of title 10, United States Code." 

Pilot Projects on Pediatric Early Literacy 
Among Children of Members of the Armed Forces 

Pub. L. 109-163, div. A, title VII, §740, Jan. 6, 2006, 119 
Stat. 3359, as amended by Pub. L. 109-364, div. A, title 
X, § 1071(e)(8), Oct. 17, 2006, 120 Stat. 2402, provided that: 
"(a) Pilot Projects Authorized. — The Secretary of 
Defense may conduct pilot projects to assess the fea- 
sibility, advisability, and utility of encouraging pedi- 
atric early literacy among the children of members of 
the Armed Forces. 
"(b) Locations.— 

"(1) In general. — The pilot projects conducted 
under subsection (a) shall be conducted at not more 
than 20 military medical treatment facilities des- 
ignated by the Secretary for purposes of this section. 

"(2) Co-location with certain installations. — In 
designating military medical treatment facilities 
under paragraph (1), the Secretary shall, to the ex- 
tent practicable, designate facilities that are located 
on, or co-located with, military installations at 
which the mobilization or demobilization of members 
of the Armed Forces occurs. 

"(c) Activities. — Activities under the pilot projects 
conducted under subsection (a) shall include the follow- 
ing: 

"(1) The provision of training to health care provid- 
ers and other appropriate personnel on early literacy 
promotion. 

"(2) The purchase and distribution of children's 
books to members of the Armed Forces, their 
spouses, and their children. 

"(3) The modification of treatment facility and 
clinic waiting rooms to include a full selection of lit- 
erature for children. 

"(4) The dissemination to members of the Armed 
Forces and their spouses of parent education mate- 
rials on pediatric early literacy. 

"(5) Such other activities as the Secretary consid- 
ers appropriate. 
"(d) Report. — 

"(1) In general. — Not later than March 1, 2007, the 
Secretary shall submit to the Committee on Armed 
Services of the Senate and the Committee on Armed 
Services of the House of Representatives a report on 
the pilot projects conducted under this section. 

"(2) Elements. — The report under paragraph (1) 
shall include — 

"(A) a description of the pilot projects conducted 

under this section, including the location of each 

pilot project and the activities conducted under 

each pilot project; and 
"(B) an assessment of the feasibility, advisability, 

and utility of encouraging pediatric early literacy 

among the children of members of the Armed 

Forces." 

Surveys on Continued Viability of TRICARE 
Standard 

Pub. L. 108-136, div. A, title VII, §723, Nov. 24, 2003, 117 
Stat. 1532, as amended by Pub. L. 109-163, div. A, title 
VII, §711, Jan. 6, 2006, 119 Stat. 3343, required the Sec- 
retary of Defense to conduct surveys in the TRICARE 
market areas in the United States to determine how 
many health care providers were accepting new pa- 
tients under TRICARE Standard in each such market 
area, and required the Comptroller General to review 
the processes, procedures, and analysis used by the De- 
partment of Defense to determine the adequacy of the 
number of health care providers and the actions taken 
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by the Department of Defense to ensure ready access of 
TRICARE Standard beneficiaries to health care under 
TRICARE Standard in each TRICARE market area, 
prior to repeal by Pub. L. 110-181, div. A, title VII, 
§ 711(d), Jan. 28, 2008, 122 Stat. 193, eff. Oct. 1, 200V. 

Modernization of TRICARE Business Practices and 
Increase op Use op Military Treatment Facilities 

Pub. L. 106-398, §1 [[div. A], title VII, §723], Oct. 30, 
2000, 114 Stat. 1654, 1654A-186, provided that: 

"(a) Requirement To Implement Internet-Based 
System.— Not later than October 1, 2001, the Secretary 
of Defense shall implement a system to simplify and 
make accessible through the use of the Internet, 
through commercially available systems and products, 
critical administrative processes within the military 
health care system and the TRICARE program. The 
purposes of the system shall be to enhance efficiency, 
improve service, and achieve commercially recognized 
standards of performance. 

"(b) Elements op System.— The system required by 
subsection (a) — 

"(1) shall comply with patient confidentiality and 
security requirements, and incorporate data require- 
ments, that are currently widely used by insurers 
under medicare and commercial insurers; 

"(2) shall be designed to achieve improvements 
with respect to — 

"(A) the availability and scheduling of appoint- 
ments; 

"(B) the filing, processing, and payment of 
claims; 

"(C) marketing and information initiatives; 
"(D) the continuation of enrollments without ex- 
piration; 

"(E) the portability of enrollments nationwide; 

"(F) education of beneficiaries regarding the mili- 
tary health care system and the TRICARE pro- 
gram; and 

"(G) education of health care providers regarding 
such system and program; and 

"(3) may be implemented through a contractor 
under TRICARE Prime. 

"(c) Areas op Implementation. — The Secretary shall 
implement the system required by subsection (a) in at 
least one region under the TRICARE program. 

"(d) Plan for Improved Portability op Benefits. — 
Not later than March 15, 2001, the Secretary of Defense 
shall submit to the Committees on Armed Services of 
the Senate and the House of Representatives a plan to 
provide portability and reciprocity of benefits for all 
enrollees under the TRICARE program throughout all 
TRICARE regions. 

"(e) Increase of Use op Military Medical Treat- 
ment Facilities. — The Secretary shall initiate a pro- 
gram to maximize the use of military medical treat- 
ment facilities by improving the efficiency of health 
care operations in such facilities. 

"(f) Definition. — In this section the term 'TRICARE 
program' has the meaning given such term in section 
1072 of title 10, United States Code." 

Improvement op Access to Health Care Under the 
TRICARE Program 

Pub. L. 107-107, div. A, title VII, § 735(e), Dec. 28, 2001, 
115 Stat. 1172, directed the Secretary of Defense to sub- 
mit to committees of Congress, not later than Mar. 1, 
2002, a report on the Secretary's plans for implement- 
ing Pub. L. 106-398, §1 [[div. A], title VII, §721], as 
amended, set out below. 

Pub. L. 106-398, §1 [[div. A], title VII, §721], Oct. 30, 
2000, 114 Stat. 1654, 1654A-184, as amended by Pub. L. 
107-107, div. A, title VII, §735(a)-(d), Dec. 28, 2001, 115 
Stat. 1171, 1172, provided that: 

"(a) Waiver op Nonavailability Statement or 
Pre authorization. — In the case of a covered bene- 
ficiary under TRICARE Standard pursuant to chapter 
55 of title 10, United States Code, the Secretary of De- 
fense may not require with regard to authorized health 



care services (other than mental health services) under 
such chapter that the beneficiary — 

"(1) obtain a nonavailability statement or 
preauthorization from a military medical treatment 
facility in order to receive the services from a civil- 
ian provider; or 

"(2) obtain a nonavailability statement for care in 
specialized treatment facilities outside the 200-mile 
radius of a military medical treatment facility. 
"(b) Waiver Authority. — The Secretary may waive 
the prohibition in subsection (a) if — 
"(1) the Secretary — 

"(A) demonstrates that significant costs would be 
avoided by performing specific procedures at the af- 
fected military medical treatment facility or facili- 
ties; 

"(B) determines that a specific procedure must be 
provided at the affected military medical treat- 
ment facility or facilities to ensure the proficiency 
levels of the practitioners at the facility or facili- 
ties; or 

"(C) determines that the lack of nonavailability 

statement data would significantly interfere with 

TRICARE contract administration; 

"(2) the Secretary provides notification of the Sec- 
retary's intent to grant a waiver under this sub- 
section to covered beneficiaries who receive care at 
the military medical treatment facility or facilities 
that will be affected by the decision to grant a waiver 
under this subsection; 

"(3) the Secretary notifies the Committees on 
Armed Services of the House of Representatives and 
the Senate of the Secretary's intent to grant a waiver 
under this subsection, the reason for the waiver, and 
the date that a nonavailability statement will be re- 
quired; and 

"(4) 60 days have elapsed since the date of the noti- 
fication described in paragraph (3). 
"(c) Waiver Exception for Maternity Care. — Sub- 
section (b) shall not apply with respect to maternity 
care. 

"(d) Effective Date. — This section shall take effect 
on the earlier of the following: 

"(1) The date that a new contract entered into by 
the Secretary to provide health care services under 
TRICARE Standard takes effect. 

"(2) The date that is two years after the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 2002 [Dec. 28, 2001].". 
Pub. L. 106-65, div. A, title VII, § 712(a), (b), Oct. 5, 

1999, 113 Stat. 687, provided that: 

"(a) Access. — The Secretary of Defense shall, to the 
maximum extent practicable, minimize the authoriza- 
tion and certification requirements imposed on covered 
beneficiaries under the TRICARE program as a condi- 
tion of access to benefits under that program. 

"(b) Report on Initiatives To Improve Access. — Not 
later than March 31, 2000, the Secretary of Defense 
shall submit to the Committees on Armed Services of 
the Senate and the House of Representatives a report 
on specific actions taken to — 

"(1) reduce the requirements for preauthorization 
for care under the TRICARE program; 

"(2) reduce the requirements for beneficiaries to ob- 
tain preventive services, such as obstetric or gyneco- 
logic examinations, mammograms for females over 35 
years of age, and urological examinations for males 
over the age of 60 without preauthorization; and 

"(3) reduce the requirements for statements of non- 
availability of services." 

TRICARE Managed Care Support Contracts 

Pub. L. 106-398, §1 [[div. A], title VII, §724], Oct. 30, 

2000, 114 Stat. 1654, 1654A-187, provided that: 

"(a) Authority. — Notwithstanding any other provi- 
sion of law and subject to subsection (b), any TRICARE 
managed care support contract in effect, or in the final 
stages of acquisition, on September 30, 1999, may be ex- 
tended for four years. 

"(b) Conditions. — Any extension of a contract under 
subsection (a) — 



Page 605 



TITLE 10— ARMED FORCES 



§1073 



"(1) may be made only if the Secretary of Defense 
determines that it is in the best interest of the 
United States to do so; and 

"(2) shall be based on the price in the final best and 
final offer for the last year of the existing contract as 
adjusted for inflation and other factors mutually 
agreed to by the contractor and the Federal Govern- 
ment." 

Pub. L. 106-259, title VIII, §8090, Aug. 9, 2000, 114 Stat. 
694, provided that: "Notwithstanding any other provi- 
sion of law, the TRICARE managed care support con- 
tracts in effect, or in final stages of acquisition as of 
September 30, 2000, may be extended for 2 years: Pro- 
vided, That any such extension may only take place if 
the Secretary of Defense determines that it is in the 
best interest of the Government: Provided further, That 
any contract extension shall be based on the price in 
the final best and final offer for the last year of the ex- 
isting contract as adjusted for inflation and other fac- 
tors mutually agreed to by the contractor and the Gov- 
ernment: Provided further, That notwithstanding any 
other provision of law, all future TRICARE managed 
care support contracts replacing contracts in effect, or 
in the final stages of acquisition as of September 30, 
2000, may include a base contract period for transition 
and up to seven 1-year option periods." 

Similar provisions were contained in the following 
prior appropriation act: 

Pub. L. 106-79, title VIII, §8095, Oct. 25, 1999, 113 Stat. 
1254. 

Pub. L. 105-262, title VIII, §8107, Oct. 17. 1998, 112 Stat. 
2321. 

Redesign of Military Pharmacy System 

Pub. L. 105-261, div. A, title VII, §703, Oct. 17, 1998, 112 
Stat. 2057, provided that: 

"(a) Plan Required. — The Secretary of Defense shall 
submit to Congress a plan that would provide for a sys- 
tem-wide redesign of the military and contractor retail 
and mail-order pharmacy system of the Department of 
Defense by incorporating 'best business practices' of 
the private sector. The Secretary shall work with con- 
tractors of TRICARE retail pharmacy and national 
mail-order pharmacy programs to develop a plan for 
the redesign of the pharmacy system that — 

"(1) may include a plan for an incentive-based for- 
mulary for military medical treatment facilities and 
contractors of TRICARE retail pharmacies and the 
national mail-order pharmacy; and 

"(2) shall include a plan for each of the following: 
"(A) A uniform formulary for such facilities and 
contractors. 

"(B) A centralized database that integrates the 
patient databases of pharmacies of military medi- 
cal treatment facilities and contractor retail and 
mail-order programs to implement automated pro- 
spective drug utilization review systems. 

"(C) A system-wide drug benefit for covered bene- 
ficiaries under chapter 55 of title 10, United States 
Code, who are entitled to hospital insurance bene- 
fits under part A of title XVIII of the Social Secu- 
rity Act (42 U.S.C. 1395c et seq.). 
"(b) Submission of Plan.— The Secretary shall sub- 
mit the plan required under subsection (a) not later 
than March 1, 1999. 

"(c) Suspension of Implementation of Program. — 
The Secretary shall suspend any plan to establish a na- 
tional retail pharmacy program for the Department of 
Defense until — 

"(1) the plan required under subsection (a) is sub- 
mitted; and 

"(2) the Secretary implements cost-saving reforms 
with respect to the military and contractor retail and 
mail order pharmacy system." 

Pub. L. 105-261, div. A, title VII, §723, Oct. 17, 1998, 112 
Stat. 2068, as amended by Pub. L. 106-65, div. A, title X, 
§1067(3), Oct. 5, 1999, 113 Stat. 774; Pub. L. 106-398, §1 
[[div. A], title VII, § 711(a)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-175, provided that: 

"(a) In General. — Not later than April 1, 2001, the 
Secretary of Defense shall implement, with respect to 



eligible individuals described in subsection (e), the re- 
design of the pharmacy system under TRICARE (in- 
cluding the mail-order and retail pharmacy benefit 
under TRICARE) to incorporate 'best business prac- 
tices' of the private sector in providing pharma- 
ceuticals, as developed under the plan described in sec- 
tion 703 [set out as a note above]. 

"(b) Program Requirements. — The same coverage for 
pharmacy services and the same requirements for cost 
sharing and reimbursement as are applicable under sec- 
tion 1086 of title 10, United States Code, shall apply 
with respect to the program required by subsection (a). 

"(c) Evaluation. — The Secretary shall provide for an 
evaluation of the implementation of the redesign of the 
pharmacy system under TRICARE under this section 
by an appropriate person or entity that is independent 
of the Department of Defense. The evaluation shall in- 
clude the following: 

"(1) An analysis of the costs of the implementation 
of the redesign of the pharmacy system under 
TRICARE and to the eligible individuals who partici- 
pate in the system. 

"(2) An assessment of the extent to which the im- 
plementation of such system satisfies the require- 
ments of the eligible individuals for the health care 
services available under TRICARE. 

"(3) An assessment of the effect, if any, of the im- 
plementation of the system on military medical read- 
iness. 

"(4) A description of the rate of the participation in 
the system of the individuals who were eligible to 
participate. 

"(5) An evaluation of any other matters that the 
Secretary considers appropriate. 

"(d) Reports. — The Secretary shall submit two re- 
ports on the results of the evaluation under subsection 
(c), together with the evaluation, to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives. The 
first report shall be submitted not later than December 
31, 2001, and the second report shall be submitted not 
later than December 31, 2003. 

"(e) Eligible Individuals. — (1) An individual is eligi- 
ble to participate under this section if the individual is 
a member or former member of the uniformed services 
described in section 1074(b) of title 10, United States 
Code, a dependent of the member described in section 
1076(a)(2)(B) or 1076(b) of that title, or a dependent of a 
member of the uniformed services who died while on 
active duty for a period of more than 30 days, who — 
"(A) is 65 years of age or older; 

"(B) is entitled to hospital insurance benefits under 
part A of title XVIII of the Social Security Act (42 
U.S.C. 1395c et seq.); and 

"(C) except as provided in paragraph (2), is enrolled 
in the supplemental medical insurance program 
under part B of such title XVIII (42 U.S.C. 1395j et 
seq.). 

"(2) Paragraph (1)(C) shall not apply in the case of an 
individual who, before April 1, 2001, has attained the 
age of 65 and did not enroll in the program described in 
such paragraph." 

System for Tracking Data and Measuring Per- 
formance in Meeting TRICARE Access Standards 

Pub. L. 105-261, div. A, title VII, §713, Oct. 17, 1998, 112 
Stat. 2060, provided that: 

"(a) Requirement To Establish System. — (1) The 
Secretary of Defense shall establish a system — 

"(A) to track data regarding access of covered bene- 
ficiaries under chapter 55 of title 10, United States 
Code, to primary health care under the TRICARE 
program; and 

"(B) to measure performance in increasing such ac- 
cess against the primary care access standards estab- 
lished by the Secretary under the TRICARE program. 
"(2) In implementing the system described in para- 
graph (1), the Secretary shall collect data on the time- 
liness of appointments and precise waiting times for 
appointments in order to measure performance in 
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meeting- the primary care access standards established 
under the TRICARE program. 

"(b) Deadline for Establishment. — The Secretary 
shall establish the system described in subsection (a) 
not later than April 1, 1999." 

TRICARE as Supplement to Medicare 
Demonstration 

Pub. L. 105-261, div. A, title VII, §722, Oct. IV, 1998, 112 
Stat. 2065, as amended by Pub. L. 106-65, div. A, title X, 
§§ 1066(b)(6), 1067(3), Oct. 5, 1999, 113 Stat. 773, 774, re- 
quired the Secretary of Defense to carry out a dem- 
onstration project (known as the TRICARE Senior Sup- 
plement) in order to assess the feasibility and advis- 
ability of providing medical care coverage under the 
TRICARE program to certain members and former 
members of the uniformed services and their depend- 
ents and further required the Secretary to evaluate and 
terminate the project and submit a report on the eval- 
uation to Congress not later than Dec. 31, 2002. 

Study Concerning Provision of Comparative 
Information 

Pub. L. 105-85, div. A, title VII, §703, Nov. 18, 1997, 111 
Stat. 1807, provided that: 

"(a) Study. — The Secretary of Defense shall conduct 
a study concerning the provision of the information de- 
scribed in subsection (b) to beneficiaries under the 
TRICARE program established under the authority of 
chapter 55 of title 10, United States Code, and prepare 
and submit to Congress a report concerning such study. 

"(b) Provision of Comparative Information. — Infor- 
mation described in this subsection, with respect to a 
managed care entity that contracts with the Secretary 
of Defense to provide medical assistance under the pro- 
gram described in subsection (a), shall include the fol- 
lowing: 

"(1) The benefits covered by the entity involved, in- 
cluding — 

"(A) covered items and services beyond those pro- 
vided under a traditional fee-for-service program; 
"(B) any beneficiary cost sharing; and 
"(C) any maximum limitations on out-of-pocket 
expenses. 

"(2) The net monthly premium, if any, under the 
entity. 

"(3) The service area of the entity. 

"(4) To the extent available, quality and perform- 
ance indicators for the benefits under the entity (and 
how they compare to such indicators under the tradi- 
tional fee-for-service programs in the area involved), 
including — 

"(A) disenrollment rates for enrollees electing to 
receive benefits through the entity for the previous 
two years (excluding disenrollment due to death or 
moving outside the service area of the entity); 

"(B) information on enrollee satisfaction; 

"(C) information on health process and outcomes; 

"(D) grievance procedures; 

"(E) the extent to which an enrollee may select 
the health care provider of their [sic] choice, in- 
cluding health care providers within the network of 
the entity and out-of-network health care providers 
(if the entity covers out-of-network items and serv- 
ices); and 

"(F) an indication of enrollee exposure to balance 
billing and the restrictions on coverage of items 
and services provided to such enrollee by an out-of- 
network health care provider. 

"(5) Whether the entity offers optional supple- 
mental benefits and the terms and conditions (includ- 
ing premiums) for such coverage. 

"(6) An overall summary description as to the 
method of compensation of participating physicians." 

Disclosure of Cautionary Information on 
Prescription Medications 

Pub. L. 105-85, div. A, title VII, §744, Nov. 18, 1997, 111 
Stat. 1820, provided that: 



"(a) Regulations Required.— Not later than 180 days 
after the date of the enactment of this Act [Nov. 18, 
1997], the Secretary of Defense, in consultation with 
the administering Secretaries referred to in section 
1073 of title 10, United States Code, shall prescribe reg- 
ulations to require each source described in subsection 
(d) that dispenses a prescription medication to a bene- 
ficiary under chapter 55 of such title to include with 
the medication the written cautionary information re- 
quired by subsection (b). 

"(b) Information To Be Disclosed. — Information re- 
quired to be disclosed about a medication under the 
regulations shall include appropriate cautions about 
usage of the medication, including possible side effects 
and potentially hazardous interactions with foods. 

"(c) Form of Information. — The regulations shall re- 
quire that information be furnished in a form that, to 
the maximum extent practicable, is easily read and un- 
derstood. 

"(d) Covered Sources.— The regulations shall apply 
to the following: 

"(1) Pharmacies and any other dispensers of pre- 
scription medications in medical facilities of the uni- 
formed services. 

"(2) Sources of prescription medications under any 
mail order pharmaceuticals program provided by any 
of the administering Secretaries under chapter 55 of 
title 10, United States Code. 

"(3) Pharmacies paid under the Civilian Health and 
Medical Program of the Uniformed Services (includ- 
ing the TRICARE program). 

"(4) Pharmacies, and any other pharmaceutical dis- 
pensers, of designated providers referred to in section 
721(5) of the National Defense Authorization Act for 
Fiscal Year 1997 (Public Law 104-201; 110 Stat. 2593; 10 
U.S.C. 1073 note)." 

Competitive Procurement of Ophthalmic Services 

Pub. L. 105-85, div. A, title VII, §745, Nov. 18, 1997, 111 
Stat. 1820, provided that: 

"(a) Competitive Procurement Required. — Begin- 
ning not later than October 1, 1998, the Secretary of De- 
fense shall competitively procure from private-sector 
sources, or other sources outside of the Department of 
Defense, all ophthalmic services related to the provi- 
sion of single vision and multivision eyeware [sic] for 
members of the Armed Forces, retired members, and 
certain covered beneficiaries under chapter 55 of title 
10, United States Code, who would otherwise receive 
such ophthalmic services through the Department of 
Defense. 

"(b) Exception. — Subsection (a) shall not apply to 
the extent that the Secretary of Defense determines 
that the use of sources within the Department of De- 
fense to provide such ophthalmic services — 

"(1) is necessary to meet the readiness require- 
ments of the Armed Forces; or 

"(2) is more cost effective. 
"(c) Completion of Existing Orders. — Subsection (a) 
shall not apply to orders for ophthalmic services re- 
ceived on or before September 30, 1998." 

Inclusion of Certain Designated Providers in 
Uniformed Services Health Care Delivery System 

Pub. L. 104-201, div. A, title VII, subtitle C, Sept. 23, 
1996, 110 Stat. 2592, as amended by Pub. L. 104-208, div. 
A, title I, § 101(b) [title VIII, § 8131(a)], Sept. 30, 1996, 110 
Stat. 3009-71, 3009-117; Pub. L. 105-85, div. A, title VII, 
§§721-723, Nov. 18, 1997, 111 Stat. 1809, 1810; Pub. L. 
106-65, div. A, title VII, §707, Oct. 5, 1999, 113 Stat. 684; 
Pub. L. 107-296, title XVII, § 1704(e)(2), Nov. 25, 2002, 116 
Stat. 2315; Pub. L. 108-136, div. A, title VII, §714, Nov. 
24, 2003, 117 Stat. 1531; Pub. L. 108-199, div. H, §109, Jan. 
23, 2004, 118 Stat. 438; Pub. L. 112-81, div. A, title VII, 
§708, Dec. 31, 2011, 125 Stat. 1474, provided that: 
"SEC. 721. DEFINITIONS. 

"In this subtitle: 
"(1) The term 'administering Secretaries' means 

the Secretary of Defense, the Secretary of Homeland 
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Security, and the Secretary of Health and Human 
Services. 

"(2) The term 'agreement' means the agreement re- 
quired under section 722(b) between the Secretary of 
Defense and a designated provider. 

"(3) The term 'capitation payment' means an actu- 
arially sound payment for a defined set of health care 
services that is established on a per enrollee per 
month basis. 

"(4) The term 'covered beneficiary' means a bene- 
ficiary under chapter 55 of title 10, United States 
Code, other than a beneficiary under section 1074(a) of 
such title. 

"(5) The term 'designated provider' means a public 
or nonprofit private entity that was a transferee of a 
Public Health Service hospital or other station under 
section 987 of the Omnibus Budget Reconciliation Act 
of 1981 (Public Law 97-35; 42 U.S.C. 248b) and that, be- 
fore the date of the enactment of this Act [Sept. 23, 
1996], was deemed to be a facility of the uniformed 
services for the purposes of chapter 55 of title 10, 
United States Code. The term includes any legal suc- 
cessor in interest of the transferee. 

"(6) The term 'enrollee' means a covered bene- 
ficiary who enrolls with a designated provider. 

"(7) The term 'health care services' means the 
health care services provided under the health plan 
known as the 'TRICARE PRIME' option under the 
TRICARE program. 

"(8) The term 'Secretary' means the Secretary of 
Defense. 

"(9) The term 'TRICARE program' means the man- 
aged health care program that is established by the 
Secretary of Defense under the authority of chapter 
55 of title 10, United States Code, principally section 
1097 of such title, and includes the competitive selec- 
tion of contractors to financially underwrite the de- 
livery of health care services under the Civilian 
Health and Medical Program of the Uniformed Serv- 
ices. 

"SEC. 722. INCLUSION OF DESIGNATED PROVIDERS 
IN UNIFORMED SERVICES HEALTH CARE DE- 
LIVERY SYSTEM, 
"(a) Inclusion in System. — The health care delivery 
system of the uniformed services shall include the des- 
ignated providers. 

"(b) Agreements to Provide Managed Health Care 
Services. — (1) After consultation with the other ad- 
ministering Secretaries, the Secretary of Defense shall 
negotiate and enter into an agreement with each des- 
ignated provider under which the designated provider 
will provide health care services in or through managed 
care plans to covered beneficiaries who enroll with the 
designated provider. 

"(2) The agreement shall be entered into on a sole 
source basis. The Federal Acquisition Regulation, ex- 
cept for those requirements regarding competition, is- 
sued pursuant to section 25(c) of the Office of Federal 
Procurement Policy Act ([former] 41 U.S.C. 421(c)) [now 
41 U.S.C. 1303(a)] shall apply to the agreements as ac- 
quisitions of commercial items. 

"(3) The implementation of an agreement is subject 
to availability of funds for such purpose. 

"(c) Effective Date of Agreements. — (1) Unless an 
earlier effective date is agreed upon by the Secretary 
and the designated provider, the agreement shall take 
effect upon the later of the following: 

"(A) The date on which a managed care support 
contract under the TRICARE program is imple- 
mented in the service area of the designated provider. 

"(B) October 1, 1997. 
"(2) The Secretary may modify the effective date es- 
tablished under paragraph (1) for an agreement to per- 
mit a transition period of not more than six months be- 
tween the date on which the agreement is executed by 
the parties and the date on which the designated pro- 
vider commences the delivery of health care services 
under the agreement. 

"(d) Temporary Continuation of Existing Partici- 
pation Agreements. — The Secretary shall extend the 



participation agreement of a designated provider in ef- 
fect immediately before the date of the enactment of 
this Act [Sept. 23, 1996] under section 718(c) of the Na- 
tional Defense Authorization Act for Fiscal Year 1991 
(Public Law 101-510; [former] 42 U.S.C. 248c [note]) until 
the agreement required by this section takes effect 
under subsection (c), including any transitional period 
provided by the Secretary under paragraph (2) of such 
subsection. 

"(e) Service Area. — The Secretary may not reduce 
the size of the service area of a designated provider 
below the size of the service area in effect as of Sep- 
tember 30, 1996. 

"(f) Compliance With Administrative Require- 
ments. — (1) Unless otherwise agreed upon by the Sec- 
retary and a designated provider, the designated pro- 
vider shall comply with necessary and appropriate ad- 
ministrative requirements established by the Secretary 
for other providers of health care services and require- 
ments established by the Secretary of Health and 
Human Services for risk-sharing contractors under sec- 
tion 1876 of the Social Security Act (42 U.S.C. 1395mm). 
The Secretary and the designated provider shall deter- 
mine and apply only such administrative requirements 
as are minimally necessary and appropriate. A des- 
ignated provider shall not be required to comply with 
a law or regulation of a State government requiring li- 
censure as a health insurer or health maintenance or- 
ganization. 

"(2) A designated provider may not contract out more 
than five percent of its primary care enrollment with- 
out the approval of the Secretary, except in the case of 
primary care contracts between a designated provider 
and a primary care contractor in force on the date of 
the enactment of this Act [Sept. 23, 1996]. 

"(g) Continued Acquisition of Reduced-Cost 
Drugs. — A designated provider shall be treated as part 
of the Department of Defense for purposes of section 
8126 of title 38, United States Code, in connection with 
the provision by the designated provider of health care 
services to covered beneficiaries pursuant to the par- 
ticipation agreement of the designated provider under 
section 718(c) of the National Defense Authorization 
Act for Fiscal Year 1991 (Public Law 101-510; [former] 42 
U.S.C. 248c note) or pursuant to the agreement entered 
into under subsection (b). 

"SEC. 723. PROVISION OF UNIFORM BENEFIT BY 
DESIGNATED PROVIDERS, 
"(a) Uniform Benefit Required. — A designated pro- 
vider shall offer to enrollees the health benefit option 
prescribed and implemented by the Secretary under 
section 731 of the National Defense Authorization Act 
for Fiscal Year 1994 (Public Law 103-160; 10 U.S.C. 1073 
note), including accompanying cost-sharing require- 
ments. 

"(b) Time for Implementation of Benefit. — A des- 
ignated provider shall offer the health benefit option 
described in subsection (a) to enrollees upon the later 
of the following: 

"(1) The date on which health care services within 
the health care delivery system of the uniformed 
services are rendered through the TRICARE program 
in the region in which the designated provider oper- 
ates. 

"(2) October 1, 1997. 
"(c) Adjustments. — The Secretary may establish a 

later date under subsection (b)(2) or prescribe reduced 

cost-sharing requirements for enrollees. 

"SEC. 724. ENROLLMENT OF COVERED BENE- 
FICIARIES. 

"(a) Fiscal Year 1997 Limitation. — (1) During fiscal 
year 1997, the number of covered beneficiaries who are 
enrolled in managed care plans offered by designated 
providers may not exceed the number of such enrollees 
as of October 1, 1995. 

"(2) The Secretary may waive the limitation under 
paragraph (1) if the Secretary determines that addi- 
tional enrollment authority for a designated provider is 
required to accommodate covered beneficiaries who are 
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dependents of members of the uniformed services enti- 
tled to health care under section 1074(a) of title 10, 
United States Code. 

"(b) Permanent Limitation. — For each fiscal year be- 
ginning after September 30, 199V, the number of enroll- 
ees in managed care plans offered by designated provid- 
ers may not exceed 110 percent of the number of such 
enrollees as of the first day of the immediately preced- 
ing fiscal year. The Secretary may waive this limita- 
tion as provided in subsection (a)(2). 

"(c) Retention op Current Enrollees. — An enrollee 
in the managed care plan of a designated provider as of 
September 30, 1997, or such earlier date as the des- 
ignated provider and the Secretary may agree upon, 
shall continue receiving services from the designated 
provider pursuant to the agreement entered into under 
section 722 unless the enrollee disenrolls from the des- 
ignated provider. Except as provided in subsection (e), 
the administering Secretaries may not disenroll such 
an enrollee unless the disenrollment is agreed to by the 
Secretary and the designated provider. 

"(d) Additional Enrollment Authority. — (1) Subject 
to paragraph (2), other covered beneficiaries may also 
receive health care services from a designated provider. 

"(2)(A) The designated provider may market such 
services to, and enroll, covered beneficiaries who — 

"(i) do not have other primary health insurance 
coverage (other than Medicare coverage) covering 
basic primary care and inpatient and outpatient serv- 
ices; 

"(ii) subject to the limitation in subparagraph (B), 
have other primary health insurance coverage (other 
than Medicare coverage) covering basic primary care 
and inpatient and outpatient services; or 

"(iii) are enrolled in the direct care system under 
the TRICARE program, regardless of whether the 
covered beneficiaries were users of the health care de- 
livery system of the uniformed services in prior 
years. 

"(B) For each fiscal year beginning after September 
30, 2003, the number of covered beneficiaries newly en- 
rolled by designated providers pursuant to clause (ii) of 
subparagraph (A) during such fiscal year may not ex- 
ceed 10 percent of the total number of the covered bene- 
ficiaries who are newly enrolled under such subpara- 
graph during such fiscal year. 

"(3) For purposes of this subsection, a covered bene- 
ficiary who has other primary health insurance cov- 
erage includes any covered beneficiary who has pri- 
mary health insurance coverage — 

"(A) on the date of enrollment with a designated 
provider pursuant to paragraph (2)(A)(i); or 

"(B) on such date of enrollment and during the pe- 
riod after such date while the beneficiary is enrolled 
with the designated provider. 

"(e) Special Rule for Medicare-Eligible Bene- 
ficiaries. — (1) Except as provided in paragraph (2), if a 
covered beneficiary who desires to enroll in the man- 
aged care program of a designated provider is also enti- 
tled to hospital insurance benefits under part A of title 
XVIII of the Social Security Act (42 U.S.C. 1395c et 
seq.), the covered beneficiary shall elect whether to re- 
ceive health care services as an enrollee or under part 
A of title XVIII of the Social Security Act. The Sec- 
retary may disenroll an enrollee who subsequently vio- 
lates the election made under this subsection and re- 
ceives benefits under part A of title XVIII of the Social 
Security Act. 

"(2) After September 30, 2012, a covered beneficiary 
(other than a beneficiary under section 1079 of title 10, 
United States Code) who is also entitled to hospital in- 
surance benefits under part A of title XVIII of the So- 
cial Security Act [42 U.S.C. 1395c et seq.] due to age 
may not enroll in the managed care program of a des- 
ignated provider unless the beneficiary was enrolled in 
that program on September 30, 2012. 

"(f) Information Regarding Eligible Covered Bene- 
ficiaries. — The Secretary shall provide, in a timely 
manner, a designated provider with an accurate list of 
covered beneficiaries within the marketing area of the 



designated provider to whom the designated provider 
may offer enrollment. 

"(g) Open Enrollment Demonstration Program. — 
(1) The Secretary of Defense shall conduct a dem- 
onstration program under which covered beneficiaries 
shall be permitted to enroll at any time in a managed 
care plan offered by a designated provider consistent 
with the enrollment requirements for the TRICARE 
Prime option under the TRICARE program, but with- 
out regard to the limitation in subsection (b). The dem- 
onstration program under this subsection shall cover 
designated providers, selected by the Secretary of De- 
fense, and the service areas of the designated providers. 

"(2) The demonstration program carried out under 
this section shall commence on October 1, 1999, and end 
on September 30, 2001. 

"(3) Not later than March 15, 2001, the Secretary of 
Defense shall submit to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a report on the demonstration program carried 
out under this subsection. The report shall include, at 
a minimum, an evaluation of the benefits of the open 
enrollment opportunity to covered beneficiaries and a 
recommendation on whether to authorize open enroll- 
ments in the managed care plans of designated provid- 
ers permanently. 

"SEC. 725. APPLICATION OF CHAMPUS PAYMENT 
RULES. 

"(a) Application of Payment Rules. — Subject to 
subsection (b), the Secretary shall require a private fa- 
cility or health care provider that is a health care pro- 
vider under the Civilian Health and Medical Program of 
the Uniformed Services to apply the payment rules de- 
scribed in section 1074(c) of title 10, United States Code, 
in imposing charges for health care that the private fa- 
cility or provider provides to enrollees of a designated 
provider. 

"(b) Authorized Adjustments. — The payment rules 
imposed under subsection (a) shall be subject to such 
modifications as the Secretary considers appropriate. 
The Secretary may authorize a lower rate than the 
maximum rate that would otherwise apply under sub- 
section (a) if the lower rate is agreed to by the des- 
ignated provider and the private facility or health care 
provider. 

"(c) Regulations. — The Secretary shall prescribe 
regulations to implement this section after consulta- 
tion with the other administering Secretaries. 

"(d) Conforming Amendment. — [Amended section 1074 
of this title.] 

"SEC. 726. PAYMENTS FOR SERVICES. 

"(a) Form of Payment. — Unless otherwise agreed to 
by the Secretary and a designated provider, the form of 
payment for health care services provided by a des- 
ignated provider shall be on a full risk capitation pay- 
ment basis. The capitation payments shall be nego- 
tiated and agreed upon by the Secretary and the des- 
ignated provider. In addition to such other factors as 
the parties may agree to apply, the capitation pay- 
ments shall be based on the utilization experience of 
enrollees and competitive market rates for equivalent 
health care services for a comparable population to 
such enrollees in the area in which the designated pro- 
vider is located. 

"(b) Limitation on Total Payments. — Total capita- 
tion payments for health care services to a designated 
provider shall not exceed an amount equal to the cost 
that would have been incurred by the Government if 
the enrollees had received such health care services 
through a military treatment facility, the TRICARE 
program, or the Medicare program, as the case may be. 
In establishing the ceiling rate for enrollees with the 
designated providers who are also eligible for the Civil- 
ian Health and Medical Program of the Uniformed 
Services, the Secretary of Defense shall take into ac- 
count the health status of the enrollees. 

"(c) Establishment of Payment Rates on Annual 
Basis. — The Secretary and a designated provider shall 
establish capitation payments on an annual basis, sub- 



Page 609 



TITLE 10— ARMED FORCES 



§1073 



ject to periodic review for actuarial soundness and to 
adjustment for any adverse or favorable selection rea- 
sonably anticipated to result from the design of the 
program under this subtitle. 

"(d) Alternative Basis for Calculating Pay- 
ments. — After September 30, 1999, the Secretary and a 
designated provider may mutually agree upon a new 
basis for calculating capitation payments. 
"SEC. 727. REPEAL OP SUPERSEDED AUTHORITIES. 

"(a) Repeals. — [Repealed sections 248c and 248d of 
Title 42, The Public Health and Welfare, and section 
718(0) of Pub. L. 101-510 and section 726 of Pub. L. 
104-106, set out as notes under section 248c of Title 42.] 

"(b) Effective Date. — The amendments made by 
paragraphs (1), (2), and (3) of subsection (a) shall take 
effect on October 1, 1997." 

[Pub. L. 108-199, div. H, §109, Jan. 23, 2004, 118 Stat. 
438, provided that the amendment made by section 109, 
amending section 724 of Pub. L. 104-201, set out above, 
is effective immediately after the enactment of Pub. L. 
108-136. 

[Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§ 8131(b)], Sept. 30, 1996, 110 Stat. 3009-71, 3009-117, pro- 
vided that: "The amendments made by subsection (a) 
[amending section 722 of Pub. L. 104-201, set out above] 
shall take effect as of the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1997 [Sept. 23, 1996] as if section 722 of such Act had 
been enacted as so amended."] 

Definition of TRICARE Program 

Pub. L. 104-106, div. A, title VII, §711, Feb. 10, 1996, 110 
Stat. 374, provided that: "For purposes of this subtitle 
[subtitle B (§§711-718) of title VII of div. A of Pub. L. 
104-106, amending section 1097 of this title, enacting 
provisions set out as notes below, and amending provi- 
sions set out as a note below], the term 'TRICARE pro- 
gram' means the managed health care program that is 
established by the Secretary of Defense under the au- 
thority of chapter 55 of title 10, United States Code, 
principally section 1097 of such title, and includes the 
competitive selection of contractors to financially un- 
derwrite the delivery of health care services under the 
Civilian Health and Medical Program of the Uniformed 
Services." 

Training in Health Care Management and 
Administration for TRICARE Lead Agents 

Pub. L. 104-106, div. A, title VII, §715, Feb. 10, 1996, 110 
Stat. 375, as amended by Pub. L. 106-398, §1 [[div. A], 
title VII, § 760(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-200, 
provided that: 

"(a) Provision of Training. — The Secretary of De- 
fense shall implement a professional educational pro- 
gram to provide appropriate training in health care 
management and administration — 

"(1) to each commander, deputy commander, and 
managed care coordinator of a military medical 
treatment facility of the Department of Defense, and 
any other person, who is selected to serve as a lead 
agent to coordinate the delivery of health care by 
military and civilian providers under the TRICARE 
program; and 

"(2) to appropriate members of the support staff of 
the treatment facility who will be responsible for 
daily operation of the TRICARE program. 
"(b) Limitation on Assignment Until Completion of 
Training. — No person may be assigned as the com- 
mander, deputy commander, or managed care coordina- 
tor of a military medical treatment facility or as a 
TRICARE lead agent or senior member of the staff of 
a TRICARE lead agent office until the Secretary of the 
military department concerned submits a certification 
to the Secretary of Defense that such person has com- 
pleted the training described in subsection (a)." 

[Pub. L. 106-398, §1 [[div. A], title VII, §760(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-200, provided that: "The 
amendments made by subsection (a) to section 715 of 
such Act [section 715 of Pub. L. 104-106, set out above] — 



["(1) shall apply to a deputy commander, a man- 
aged care coordinator of a military medical treat- 
ment facility, or a lead agent for coordinating the de- 
livery of health care by military and civilian provid- 
ers under the TRICARE program, who is assigned to 
such position on or after the date that is one year 
after the date of the enactment of this Act [Oct. 30, 
2000]; and 

["(2) may apply, in the discretion of the Secretary 
of Defense, to a deputy commander, a managed care 
coordinator of such a facility, or a lead agent for co- 
ordinating the delivery of such health care, who is as- 
signed to such position before the date that is one 
year after the date of the enactment of this Act."] 

Pilot Program of Individualized Residential 
Mental Health Services 

Pub. L. 104-106, div. A, title VII, §716, Feb. 10, 1996, 110 
Stat. 375, provided that: 

"(a) Program Required. — (1) During fiscal year 1996, 
the Secretary of Defense, in consultation with the 
other administering Secretaries under chapter 55 of 
title 10, United States Code, shall implement a pilot 
program to provide residential and wraparound services 
to children described in paragraph (2) who are in need 
of mental health services. The Secretary shall imple- 
ment the pilot program for an initial period of at least 
two years in a military health care region in which the 
TRICARE program has been implemented. 

"(2) A child shall be eligible for selection to partici- 
pate in the pilot program if the child is a dependent (as 
described in subparagraph (D) or (I) of section 1072(2) of 
title 10, United States Code) who — 

"(A) is eligible for health care under section 1079 or 
1086 of such title; and 

"(B) has a serious emotional disturbance that is 
generally regarded as amenable to treatment. 
"(b) Wraparound Services Defined. — For purposes 
of this section, the term 'wraparound services' means 
individualized mental health services that are provided 
principally to allow a child to remain in the family 
home or other least-restrictive and least-costly setting, 
but also are provided as an aftercare planning service 
for children who have received acute or residential 
care. Such term includes nontraditional mental health 
services that will assist the child to be maintained in 
the least-restrictive and least-costly setting. 

"(c) Pilot Program Agreement. — Under the pilot 
program the Secretary of Defense shall enter into one 
or more agreements that require a mental health serv- 
ices provider under the agreement — 

"(1) to provide wraparound services to a child de- 
scribed in subsection (a)(2); 

"(2) to continue to provide such services as needed 
during the period of the agreement even if the child 
moves to another location within the same TRICARE 
program region during that period; and 

"(3) to share financial risk by accepting as a maxi- 
mum annual payment for such services a case-rate re- 
imbursement not in excess of the amount of the an- 
nual standard CHAMPUS residential treatment bene- 
fit payable (as determined in accordance with section 
8.1 of chapter 3 of volume II of the CHAMPUS policy 
manual). 

"(d) Report. — Not later than March 1, 1998, the Sec- 
retary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
National Security of the House of Representatives a re- 
port on the program carried out under this section. The 
report shall contain — 

"(1) an assessment of the effectiveness of the pro- 
gram; and 

"(2) the Secretary's views regarding whether the 
program should be implemented throughout the mili- 
tary health care system." 

Evaluation and Report on TRICARE Program 
Effectiveness 

Pub. L. 104-106, div. A, title VII, §717, Feb. 10, 1996, 110 
Stat. 376, provided that: 
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"(a) Evaluation Required. — The Secretary of De- 
fense shall arrange for an on-going- evaluation of the ef- 
fectiveness of the TRICARE program In meeting the 
goals of increasing the access of covered beneficiaries 
under chapter 55 of title 10, United States Code, to 
health care and improving the quality of health care 
provided to covered beneficiaries, without increasing 
the costs incurred by the Government or covered bene- 
ficiaries. The evaluation shall specifically address — 
"(1) the impact of the TRICARE program on mili- 
tary retirees with regard to access, costs, and quality 
of health care services; and 

"(2) identify noncatchment areas in which the 
health maintenance organization option of the 
TRICARE program is available or is proposed to be- 
come available. 

"(b) Entity To Conduct Evaluation. — The Secretary 
may use a federally funded research and development 
center to conduct the evaluation required by sub- 
section (a). 

"(c) Annual Report. — Not later than March 1, 199V, 
and each March 1 thereafter, the Secretary shall sub- 
mit to Congress a report describing the results of the 
evaluation under subsection (a) during the preceding 
year." 

Use of Health Maintenance Organization Model as 
Option for Military Health Care 

Pub. L. 103-160, dlv. A, title VII, §731, Nov. 30, 1993, 107 
Stat. 1696, as amended by Pub. L. 103-337, div. A, title 
VII, §715, Oct. 5, 1994, 108 Stat. 2803; Pub. L. 104-106, div. 
A, title VII, §714, Feb. 10, 1996, 110 Stat. 374, provided 
that: 

"(a) Use of Model. — The Secretary of Defense shall 
prescribe and implement a health benefit option (and 
accompanying cost-sharing requirements) for covered 
beneficiaries eligible for health care under chapter 55 of 
title 10, United States Code, that is modelled on health 
maintenance organization plans offered in the private 
sector and other similar Government health insurance 
programs. The Secretary shall Include, to the maxi- 
mum extent practicable, the health benefit option re- 
quired under this subsection as one of the options 
available to covered beneficiaries in all managed 
health care Initiatives undertaken by the Secretary 
after December 31, 1994. 

"(b) Elements of Option. — The Secretary shall offer 
covered beneficiaries who enroll in the health benefit 
option required under subsection (a) reduced out-of- 
pocket costs and a benefit structure that is as uniform 
as possible throughout the United States. The Sec- 
retary shall allow enrollees to seek health care outside 
of the option, except that the Secretary may prescribe 
higher out-of-pocket costs than are provided under sec- 
tion 1079 or 1086 of title 10, United States Code, for en- 
rollees who obtain health care outside of the option. 

"(c) Government Costs. — The health benefit option 
required under subsection (a) shall be administered so 
that the costs incurred by the Secretary under the 
TRICARE program are no greater than the costs that 
would otherwise be Incurred to provide health care to 
the members of the uniformed services and covered 
beneficiaries who participate in the TRICARE program. 
"(d) Definitions. — For purposes of this section: 

"(1) The term 'covered beneficiary' means a bene- 
ficiary under chapter 55 of title 10, United States 
Code, other than a beneficiary under section 1074(a) of 
such title. 

"(2) The term 'TRICARE program' means the man- 
aged health care program that is established by the 
Secretary of Defense under the authority of chapter 
55 of title 10, United States Code, principally section 
1097 of such title, and includes the competitive selec- 
tion of contractors to financially underwrite the de- 
livery of health care services under the Civilian 
Health and Medical Program of the Uniformed Serv- 
ices. 

"(e) Regulations. — Not later than December 31, 1994, 
the Secretary shall prescribe final regulations to Im- 
plement the health benefit option required by sub- 
section (a). 



"(f) Modification of Existing Contracts. — In the 
case of managed health care contracts in effect or in 
final stages of acquisition as of December 31, 1994, the 
Secretary may modify such contracts to incorporate 
the health benefit option required under subsection 

(a) ." 

Managed Health Care Program and Contracts for 
Military Health Services System 

Pub. L. 104-61, title VI, Dec. 1, 1995, 109 Stat. 649, pro- 
vided In part that the date for implementation of the 
nation-wide managed care military health services sys- 
tem would be extended to Sept. 30, 1997. 

Pub. L. 103-139, title VIII, §8025, Nov. 11, 1993, 107 
Stat. 1443, provided that: "Notwithstanding any other 
provision of law, to establish region-wide, at-risk, fixed 
price managed care contracts possessing features simi- 
lar to those of the CHAMPUS Reform Initiative, the 
Secretary of Defense shall submit to the Congress a 
plan to implement a nation-wide managed health care 
program for the military health services system not 
later than December 31, 1993: Provided, That the pro- 
gram shall include, but not be limited to: (1) a uniform, 
stabilized benefit structure characterized by a triple 
option health benefit feature; (2) a regionally-based 
health care management system; (3) cost minimization 
incentives including 'gatekeeping' and annual enroll- 
ment procedures, capitation budgeting, and at-risk 
managed care support contracts; and (4) full and open 
competition for all managed care support contracts: 
Provided further, That the implementation of the na- 
tion-wide managed care military health services sys- 
tem shall be completed by September 30, 1996: Provided 
further, That the Department shall competitively 
award contracts in fiscal year 1994 for at least four new 
region-wide, at-risk, fixed price managed care support 
contracts consistent with the nation-wide plan, that 
one such contract shall include the State of Florida 
(which may include Department of Veterans Affairs' 
medical facilities with the concurrence of the Sec- 
retary of Veterans Affairs), one such contract shall in- 
clude the States of Washington and Oregon, and one 
such contract shall include the State of Texas: Provided 
further, That any law or regulation of a State or local 
government relating to health insurance, prepaid 
health plans, or other health care delivery, administra- 
tion, and financing methods shall be preempted and 
shall not apply to any region-wide, at-risk, fixed price 
managed care contract entered into pursuant to chap- 
ter 55 of title 10, United States Code: Provided further, 
That the Department shall competitively award within 
13 months after the date of enactment of this Act [Nov. 
11, 1993] two contracts for stand-alone, at-risk managed 
mental health services in high utilization, high-cost 
areas, consistent with the management and service de- 
livery features in operation In Department of Defense 
managed mental health care contracts: Provided fur- 
ther, That the Assistant Secretary of Defense for 
Health Affairs shall, during the current fiscal year, ini- 
tiate through competitive procedures a managed health 
care program for eligible beneficiaries in the area of 
Homestead Air Force Base with benefits and services 
substantially Identical to those established to serve 
beneficiary populations In areas where military medi- 
cal facilities have been terminated, to Include retail 
pharmacy networks available to Medicare-eligible 
beneficiaries, and shall present a plan to implement 
this program to the House and Senate Committees on 
Appropriations not later than January 15, 1994." 

Condition on Expansion of CHAMPUS Reform 
Initiative to Other Locations 

Pub. L. 102-484, div. A, title VII, §712, Oct. 23, 1992, 106 
Stat. 2435, as amended by Pub. L. 103-160, div. A, title 
VII, §720, Nov. 30, 1993, 107 Stat. 1695; Pub. L. 103-337. 
div. A, title VII, § 714(c), Oct. 5, 1994, 108 Stat. 2803, pro- 
vided that: 

"(a) Condition. — (1) Except as provided In subsection 

(b) , the Secretary of Defense may not expand the 
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CHAMPUS reform initiative underway in the States of 
California and Hawaii to another location until not less 
than 90 days after the date on which the Secretary cer- 
tifies to Congress that expansion of the initiative to 
that location is the most efficient method of providing 
health care to covered beneficiaries in that location. In 
determining whether the expansion of the CHAMPUS 
reform initiative to a location is the most efficient 
method of providing health care to covered bene- 
ficiaries in that location, the Secretary shall consider 
the cost-effectiveness of the initiative (while assuring 
that the combined cost of care in military treatment 
facilities and under the Civilian Health and Medical 
Program of the Uniformed Services will not be in- 
creased as a result of the expansion) and the effect of 
the expansion of the initiative on the access of covered 
beneficiaries to health care and on the quality of 
health care received by covered beneficiaries. 

"(2) To the extent any revision of the CHAMPUS re- 
form initiative is necessary in order to make the cer- 
tification required by this subsection, the Secretary 
shall assure that enrolled covered beneficiaries may ob- 
tain health care services with reduced out-of-pocket 
costs, as compared to standard CHAMPUS. 

"(b) Exception. — The Secretary of Defense may waive 
the operation of the condition on the expansion of the 
CHAMPUS reform initiative specified in subsection (a) 
in order to expand the initiative to a location adversely 
affected by the closure or realignment of a military in- 
stallation in that location, as determined by the Sec- 
retary. 

"(c) Evaluation op Certification. — The Comptroller 
General of the United States and the Director of the 
Congressional Budget Office shall evaluate each certifi- 
cation made by the Secretary of Defense under sub- 
section (a) that expansion of the CHAMPUS reform ini- 
tiative to another location is the most efficient method 
of providing health care to covered beneficiaries in that 
location. They shall submit their findings to Congress 
if these findings differ substantially from the findings 
upon which the Secretary made the decision to expand 
the CHAMPUS reform initiative. 
"(d) Definitions. — For purposes of this section: 

"(1) The terms 'CHAMPUS reform initiative' and 
'initiative' mean the health care delivery project re- 
quired by section 702 of the National Defense Author- 
ization Act for Fiscal Year 1987 (Public Law 99-661; 10 
U.S.C. 1073 note). 

"(2) The term 'covered beneficiary' has the meaning 
given that term in section 1072(5) of title 10, United 
States Code. 

"(3) The terms 'Civilian Health and Medical Pro- 
gram of the Uniformed Services' and 'CHAMPUS' 
have the meaning given the term 'Civilian Health and 
Medical Program of the Uniformed Services' in sec- 
tion 1072(4) of title 10, United States Code." 

Alternative Health Care Delivery Methodologies 

Pub. L. 102-484, div. A, title VII, §713, Oct. 23, 1992, 106 
Stat. 2435, as amended by Pub. L. 103-160, div. A, title 
VII, §719, Nov. 30, 1993, 107 Stat. 1694, directed the Sec- 
retary of Defense to continue to conduct during fiscal 
years 1993 through 1996 a broad array of reform initia- 
tives for furnishing health care to persons who were eli- 
gible to receive health care under chapter 55 of this 
title and to submit to Congress a report regarding such 
initiatives not later than Sept. 30, 1994, and further di- 
rected the Secretary to take certain steps to ensure the 
continuation of the CHAMPUS reform initiative in the 
States of California and Hawaii. 

Military Health Care for Persons Reliant on 
Health Care Facilities at Bases Being Closed or 
Realigned 

Pub. L. 102-484, div. A, title VII, §722, Oct. 23, 1992, 106 
Stat. 2439, as amended by Pub. L. 108-136, div. A, title 
VII, §726, Nov. 24, 2003, 117 Stat. 1535; Pub. L. 110-181, 
div. A, title X, §1063(i), Jan. 28, 2008, 122 Stat. 324, pro- 
vided that: 



"(a) Establishment. — Not later than December 31, 
2003, the Secretary of Defense shall establish a working 
group on the provision of military health care to per- 
sons who rely for health care on health care facilities 
located at military installations — 

"(1) inside the United States that are selected for 
closure or realignment in the 2005 round of realign- 
ments and closures authorized by sections 2912, 2913, 
and 2914 of the Defense Base Closure and Realignment 
Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note), as added by title XXX of 
the National Defense Authorization Act for Fiscal 
Year 2002 (Public Law 107-107; 115 Stat. 1342); or 

"(2) outside the United States that are selected for 
closure or realignment as a result of force posture 
changes. 

"(b) Membership. — The members of the working 
group shall include, at a minimum, the following: 

"(1) The Assistant Secretary of Defense for Health 
Affairs, or a designee of the Assistant Secretary. 

"(2) The Surgeon General of the Army, or a des- 
ignee of that Surgeon General. 

"(3) The Surgeon General of the Navy, or a designee 
of that Surgeon General. 

"(4) The Surgeon General of the Air Force, or a des- 
ignee of that Surgeon General. 

"(5) At least one independent member (appointed by 
the Secretary of Defense) from each TRICARE region, 
but not to exceed a total of 12 members appointed 
under this paragraph, whose experience in matters 
within the responsibility of the working group qual- 
ify that person to represent persons authorized 
health care under chapter 55 of title 10, United States 
Code. 

"(c) Duties. — (1) In developing the recommendations 
for the 2005 round of realignments and closures required 
by sections 2913 and 2914 of the Defense Base Closure 
and Realignment Act of 1990 [Pub. L. 101-510, 10 U.S.C. 
268 note], the Secretary of Defense shall consult with 
the working group. 

"(2) The working group shall be available to provide 
assistance to the Defense Base Closure and Realign- 
ment Commission. 

"(3) In the case of each military installation referred 
to in paragraph (1) or (2) of subsection (a) whose closure 
or realignment will affect the accessibility to health 
care services for persons entitled to such services under 
chapter 55 of title 10, United States Code, the working 
group shall provide to the Secretary of Defense a plan 
for the provision of the health care services to such 
persons. 

"(d) Special Considerations.— In carrying out its du- 
ties under subsection (c), the working group — 

"(1) shall conduct meetings with persons entitled to 
health care services under chapter 55 of title 10, 
United States Code, or representatives of such per- 
sons; 

"(2) may use reliable sampling techniques; 
"(3) may visit the areas where closures or realign- 
ments of military installations will adversely affect 
the accessibility of health care for such persons and 
may conduct public meetings; and 

"(4) shall ensure that members of the uniformed 
services on active duty, members and former mem- 
bers of the uniformed services entitled to retired or 
retainer pay, and dependents and survivors of such 
members and retired personnel are afforded the op- 
portunity to express their views. 
"(e) Application of Advisory Committee Act. — The 
provisions of the Federal Advisory Committee Act (5 
U.S.C. App.) shall not apply to the working group es- 
tablished pursuant to this section. 

"(f) Termination. — The working group established 
pursuant to subsection (a) shall terminate on December 
31, 2006." 

Authorization for Extension of CHAMPUS Reform 
Initiative 

Pub. L. 102-190, div. A, title VII, §722, Dec. 5, 1991, 105 
Stat. 1406, provided that: 
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"(a) Authority. — Upon the termination (for any rea- 
son) of the contract of the Department of Defense in ef- 
fect on the date of the enactment of this Act [Dec. 5, 
1991] under the CHAMPUS reform initiative established 
under section 702 of the National Defense Authorization 
Act for Fiscal Year 198V [Pub. L. 99-661] (10 U.S.C. 1073 
note), the Secretary of Defense may enter into a re- 
placement or successor contract with the same or a dif- 
ferent contractor and for such amount as may be deter- 
mined in accordance with applicable procurement laws 
and regulations and without regard to any limitation 
(enacted before, on, or after the date of the enactment 
of this Act) on the availability of funds for that pur- 
pose. 

"(b) Treatment of Limitation on Funds for Pro- 
gram. — No provision of law stated as a limitation on 
the availability of funds may be treated as constituting 
the extension of, or as requiring the extension of, any 
contract under the CHAMPUS reform initiative that 
would otherwise expire in accordance with its terms." 

Extension of CHAMPUS Reform Initiative for 
Certain States 

Pub. L. 102-172, title VIII, §8032, Nov. 26, 1991, 105 
Stat. 1178, provided: "That notwithstanding any other 
provision of law, the CHAMPUS Reform Initiative con- 
tract for California and Hawaii shall be extended until 
February 1, 1994, within the limits and rates specified 
in the contract: Provided further, That the Department 
shall competitively award contracts for the geographic 
expansion of the CHAMPUS Reform Initiative in Flor- 
ida (which may include Department of Veterans Affairs 
medical facilities with the concurrence of the Sec- 
retary of Veterans Affairs), Washington, Oregon, and 
the Tidewater region of Virginia: Provided further, That 
competitive expansion of the CHAMPUS Reform Initia- 
tive may occur in any other regions that the Assistant 
Secretary of Defense for Health Affairs deems appro- 
priate." 

Conditions on Expansion of CHAMPUS Reform 
Initiative 

Pub. L. 101-510, div. A, title VII, §715, Nov. 5, 1990, 104 
Stat. 1584, provided that: 

"(a) Certification of Cost-Effectiveness. — The 
Secretary of Defense may not proceed with the pro- 
posed expansion of the CHAMPUS reform initiative un- 
derway in the States of California and Hawaii until not 
less than 90 days after the date on which the Secretary 
certifies to the Congress that — 

"(1) such CHAMPUS reform initiative has been 
demonstrated to be more cost-effective than the Ci- 
vilian Health and Medical Program of the Uniformed 
Services or any other health care demonstration pro- 
gram being conducted by the Secretary; 

"(2) the contractor selected to underwrite the deliv- 
ery of health care under the CHAMPUS reform initia- 
tive will accomplish the expansion without the dis- 
ruption of services to beneficiaries under the Civilian 
Health and Medical Program of the Uniformed Serv- 
ices or delays in the processing of claims; and 

"(3) such contractor is currently, and projected to 
remain, financially able to underwrite the CHAMPUS 
reform initiative. 

"(b) Report on Certification. — Not later than 30 
days after the date on which the Secretary of Defense 
submits the certification required by subsection (a), 
the Comptroller General of the United States and the 
Director of the Congressional Budget Office shall joint- 
ly submit to Congress a report evaluating such certifi- 
cation. 

"(c) CHAMPUS Reform Initiative Defined. — For 
purposes of this section, the term 'CHAMPUS reform 
initiative' has the meaning given that term in section 
702(d)(1) of the Department of Defense Authorization 



Act for Fiscal Year 1987 [Pub. L. 99-661] (10 U.S.C. 1073 
note)." 

Requirements Prior to Termination of Medical 
Services at Military Medical Treatment Facili- 
ties 

Pub. L. 101-510, div. A, title VII, §716, Nov. 5, 1990, 104 
Stat. 1585, prohibited the Secretary of a military de- 
partment, during the period beginning on Nov. 5, 1990, 
and ending on Sept. 30, 1995, from taking any action to 
close a military medical facility or reduce the level of 
care provided at such a facility until 90 days after the 
Secretary had submitted to Congress a report describ- 
ing the reason for the action, projected savings, impact 
on costs, and alternative methods of providing care. 

Requirement for Availability of Additional Insur- 
ance Coverage; Funding Limitations; Definition 

Pub. L. 100-180, div. A, title VII, §732(e)-(g), Dec. 4, 
1987, 101 Stat. 1120, 1121, provided that: 

"(e) Requirement for Availability of Additional 
Insurance Coverage. — (1) The Secretary of Defense 
shall make every effort to enter into an agreement, 
similar to the one being negotiated with a private in- 
surer on the date of the enactment of this Act [Dec. 4, 
1987], that would provide an insurance plan that meets 
the requirements described in paragraph (3). 

"(2) If an agreement referred to in paragraph (1) is 
not entered into before a request for proposals with re- 
spect to the second phase of the CHAMPUS reform ini- 
tiative is issued, the Secretary shall provide for an in- 
surance plan which meets the requirements described 
in paragraph (3) through either of the following means: 
"(A) By including, in any request for proposals with 
respect to the second (and any subsequent) phase of 
the CHAMPUS reform initiative, a requirement for 
the contractor to offer an option to elect an insur- 
ance plan which meets the requirements described in 
paragraph (3). 

"(B) By including, in any request for proposals for 
a contract to process claims for CHAMPUS, a re- 
quirement for the contractor (known as a fiscal inter- 
mediary) to offer an option to elect an insurance plan 
which meets the requirements described in paragraph 
(3). 

"(3) The insurance plan requirements referred to in 
paragraphs (1) and (2) are the following: 

"(A) At the election of the individual, the plan 
shall be available to an individual losing eligibility 
(by reason of discharge, release from active duty, a 
change in family status (including divorce or annul- 
ment, or, in the case of a child, reaching age 22), or 
other similar reason) to be a covered beneficiary 
under chapter 55 of title 10, United States Code. 

"(B) The plan shall provide for coverage of benefits 
similar to the coverage of benefits available to the 
individual under CHAMPUS, regardless of any pre-ex- 
isting condition. 

"(C) The plan shall provide that enrollees in the 
plan shall pay the full periodic charges for the benefit 
coverage. 

"(f) Funding Limitations. — (1) None of the funds ap- 
propriated or otherwise made available to the Depart- 
ment of Defense may be obligated or expended for the 
purpose of entering into a contract for the demonstra- 
tion phase of the CHAMPUS reform initiative required 
by section 702(a)(1) of the National Defense Authoriza- 
tion Act for Fiscal Year 1987 [section 702(a)(1) of Pub. 
L. 99-661, set out as a note below] until the require- 
ments of section 702(a)(4) of such Act (as added by sub- 
section (a)) are met. 

"(2) None of the funds appropriated or otherwise 
made available to the Department of Defense may be 
obligated or expended for the purpose of requesting a 
proposal for the second (or any subsequent) phase of 
the CHAMPUS reform initiative as described in section 
702(c) of the National Defense Authorization Act for 
Fiscal Year 1987 until the requirements of paragraph (2) 
of section 702(c) of such Act (as added by subsection (c)) 
are met. 
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"(g) CHAMPUS Defined. — In this section, the term 
'CHAMPUS' has the meaning given such term by sec- 
tion 1072(4) of title 10, United States Code." 

CHAMPUS Reform Initiative 

Pub. L. 99-661, div. A, title VII, §702, Nov. 14, 1986, 100 
Stat. 3899, as amended by Pub. L. 100-180, div. A, title 
VII, § 732(a), (c), Dec. 4, 1987, 101 Stat. 1119, provided 
that: 

"(a) Demonstration Project.— (1) The Secretary of 
Defense shall conduct a project designed to dem- 
onstrate the feasibility of improving the effectiveness 
of the Civilian Health and Medical Program of the Uni- 
formed Services (CHAMPUS) through the competitive 
selection of contractors to financially underwrite the 
delivery of health care services under the program. 

"(2) The demonstration project required by paragraph 
(1)— 

"(A) shall begin not later than September 30, 1988, 
and continue for not less than one year; 

"(B) shall include not more than one-third of cov- 
ered beneficiaries; and 

"(C) shall include a health care enrollment system 
that meets the requirements specified in section 1099 
of title 10, United States Code (as added by section 
701(a)(1)). 

"(3)(A) The Secretary shall submit to the Commit- 
tees on Armed Services of the Senate and House of Rep- 
resentatives a report on the development of the dem- 
onstration project required by paragraph (1). Such re- 
port shall include — 

"(i) a description of the scope and structure of the 

project; 

"(ii) an estimate of the costs of the care to be pro- 
vided under the project; and 

"(iii) a description of the health care enrollment 
system included in the project. 

"(B) The report required by subparagraph (A) shall be 
submitted — 

"(i) not later than 60 days before the initiation of 
the project, if the project is to be restricted to a con- 
tiguous area of the United States; or 

"(ii) not later than 60 days before a solicitation for 
bids or proposals with respect to such project is is- 
sued, if the project will not be restricted to a contig- 
uous area of the United States. 

"(4) The Secretary of Defense shall develop a meth- 
odology to be used in evaluating the results of the dem- 
onstration project required by paragraph (1) and shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives a report on 
such methodology. 

"(b) Study of Health Care Alternatives. — (1) The 
demonstration project required by subsection (a)(1) 
shall include a study of — 

"(A) methods to guarantee the maintenance of 
competition among providers of health care to per- 
sons under the jurisdiction of the Secretary; 

"(B) the merits of the use of a voucher system or a 
fee schedule for provision of health care to such per- 
sons; and 

"(C) methods to guarantee that community hos- 
pitals are given equal consideration with other health 
care providers for provision of health care services 
under contracts with the Department of Defense. 
"(2) The Secretary shall submit to Congress a report 
discussing the matters evaluated in the study required 
by paragraph (1) before the end of the 90-day period be- 
ginning on the date of the enactment of this Act [Nov. 
14, 1986]. 

"(c) Phased Implementation of CHAMPUS Reform 
Initiative. — (1) The Secretary of Defense may proceed 
with implementation of the CHAMPUS reform initia- 
tive, to be carried out in two phases during a period of 
not less than two years, if — 

"(A) the Secretary determines, based on the results 
of the demonstration project required by subsection 
(a)(1), that such initiative should be implemented; 

"(B) not less than one year elapses after the date on 
which the demonstration project required by sub- 
section (a)(1) is initiated; and 



"(C) 90 days elapse after the date on which the Sec- 
retary submits to the Committees on Armed Services 
of the Senate and House of Representatives a report 
that includes — 

"(i) a description of the results of the demonstra- 
tion project, evaluated in accordance with the 
methodology developed under subsection (a)(4); 

"(ii) a description of any changes the Secretary 
intends to make in the initiative during the pro- 
posed implementation; and 

"(iii) a comparison of the costs of providing 
health care under CHAMPUS with the costs of pro- 
viding health care under the demonstration project 
and the estimated costs of providing health care 
under the CHAMPUS reform initiative if fully im- 
plemented. 

"(2) The Secretary may not issue a request for pro- 
posals with respect to the second (or any subsequent) 
phase of the CHAMPUS reform initiative until — 

"(A) all principal features of the demonstration 

project, including networks of providers of health 

care, have been in operation for not less than one 

year; and 

"(B) the expiration of 60 days after the date on 
which the report described in paragraph (1)(C) has 
been received by the committees referred to in such 
paragraph. 

"(d) Definitions. — In this section: 

"(1) The term 'CHAMPUS reform initiative' means 
the competitive selection of contractors to finan- 
cially underwrite the delivery of health care services 
under the Civilian Health and Medical Program of the 
Uniformed Services. 

"(2) The term 'Civilian Health and Medical Pro- 
gram of the Uniformed Services' has the meaning 
given such term in section 1072(4) of title 10, United 
States Code (as added by section 701(b)). 

"(3) The term 'covered beneficiary' has the meaning 
given such term in section 1072(5) of title 10, United 
States Code (as added by section 701(b))." 

§ 1073a. Contracts for health care: best value con- 
tracting 

(a) Authority. — Under regulations prescribed 
by the administering Secretaries, health care 
contracts shall be awarded in the administra- 
tion of this chapter to the offeror or offerors 
that will provide the best value to the United 
States to the maximum extent consistent with 
furnishing high-quality health care in a manner 
that protects the fiscal and other interests of 
the United States. 

(b) Factors Considered.— In the determina- 
tion of best value under subsection (a) — 

(1) consideration shall be given to the fac- 
tors specified in the regulations; and 

(2) greater weight shall be accorded to tech- 
nical and performance-related factors than to 
cost and price-related factors. 

(c) Applicability. — The authority under the 
regulations prescribed under subsection (a) shall 
apply to any contract in excess of $5,000,000. 

(Added Pub. L. 106-65, div. A, title VII, § 722(a), 
Oct. 5, 1999, 113 Stat. 695.) 

§ 1073b. Recurring reports 

(a) Annual Report on Health Protection 
Quality.— (1) The Secretary of Defense shall 
submit to the Committees on Armed Services of 
the Senate and the House of Representatives 
each year a report on the Force Health Protec- 
tion Quality Assurance Program of the Depart- 
ment of Defense. The report shall cover the cal- 
endar year preceding the year in which the re- 
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port is submitted and include the following mat- 
ters: 

(A) The results of an audit conducted during 
the calendar year covered by the report of the 
extent to which the blood samples required to 
be obtained as described in section 733(b) of 
the Ronald W. Reagan National Defense Au- 
thorization Act for Fiscal Year 2005 from 
members of the armed forces before and after 
a deployment are stored in the blood serum re- 
pository of the Department of Defense. 

(B) The results of an audit conducted during 
the calendar year covered by the report of the 
extent to which the records of the health as- 
sessments required under section 1074f of this 
title for members of the armed forces before 
and after a deployment are being maintained 
in the electronic database of the Defense Medi- 
cal Surveillance System. 

(C) An analysis of the actions taken by De- 
partment of Defense personnel to respond to 
health concerns expressed by members of the 
armed forces upon return from a deployment. 

(D) An analysis of the actions taken by De- 
partment of Defense personnel to evaluate or 
treat members of the armed forces who are 
confirmed to have been exposed to occupa- 
tional or environmental hazards deleterious to 
their health during a deployment. 

(2) The Secretary of Defense shall act through 
the Assistant Secretary of Defense for Health 
Affairs in carrying out this subsection. 

(b) Annual Report on Recording of Health 
Assessment Data in Military Health 
Records. — The Secretary of Defense shall issue 
each year a report on the compliance by the 
military departments with applicable law and 
policies on the recording of health assessment 
data in military health records, including com- 
pliance with section 1074f(c) of this title. The re- 
port shall cover the calendar year preceding the 
year in which the report is submitted and in- 
clude a discussion of the extent to which immu- 
nization status and predeployment and post- 
deployment health care data are being recorded 
in such records. 

(Added Pub. L. 108-375, div. A, title VII, 
§ 739(a)(1), Oct. 28, 2004, 118 Stat. 2001.) 

References in Text 

Section 733(b) of the Ronald W. Reagan National De- 
fense Authorization Act for Fiscal Year 2005, referred 
to in subsec. (a)(1)(A), Is section 733(b) of Pub. L. 
108-375, which Is set out as a note under section 1074f of 
this title. 

Inclusion op Dental Care 

For purposes of amendment by Pub. L. 108-375 adding 
this section, references to medical readiness, health 
status, and health care to be considered to include den- 
tal readiness, dental status, and dental care, see sec- 
tion 740 of Pub. L. 108-375, set out as a note under sec- 
tion 1074 of this title. 

Initial Reports 

Pub. L. 108-375, dlv. A, title VII, § 739(a)(3), Oct. 28, 
2004, 118 Stat. 2002, directed that the first reports under 
this section be completed not later than 180 days after 
Oct. 28, 2004. 



§ 1074. Medical and dental care for members and 
certain former members 

(a) (1) Under joint regulations to be prescribed 
by the administering Secretaries, a member of a 
uniformed service described in paragraph (2) is 
entitled to medical and dental care in any facil- 
ity of any uniformed service. 

(2) Members of the uniformed services referred 
to in paragraph (1) are as follows: 

(A) A member of a uniformed service on ac- 
tive duty. 

(B) A member of a reserve component of a 
uniformed service who has been commissioned 
as an officer if — 

(i) the member has requested orders to ac- 
tive duty for the member's initial period of 
active duty following the commissioning of 
the member as an officer; 

(ii) the request for orders has been ap- 
proved; 

(iii) the orders are to be issued but have 
not been issued or the orders have been is- 
sued but the member has not entered active 
duty; and 

(iv) the member does not have health care 
insurance and is not covered by any other 
health benefits plan. 

(b) (1) Under joint regulations to be prescribed 
by the administering Secretaries, a member or 
former member of a uniformed service who is en- 
titled to retired or retainer pay, or equivalent 
pay may, upon request, be given medical and 
dental care in any facility of any uniformed 
service, subject to the availability of space and 
facilities and the capabilities of the medical and 
dental staff. The administering Secretaries may, 
with the agreement of the Secretary of Veterans 
Affairs, provide care to persons covered by this 
subsection in facilities operated by the Sec- 
retary of Veterans Affairs and determined by 
him to be available for this purpose on a reim- 
bursable basis at rates approved by the Presi- 
dent. 

(2) Paragraph (1) does not apply to a member 
or former member entitled to retired pay for 
non-regular service under chapter 1223 of this 
title who is under 60 years of age. 

(c) (1) Funds appropriated to a military depart- 
ment, the Department of Homeland Security 
(with respect to the Coast Guard when it is not 
operating as a service in the Navy), or the De- 
partment of Health and Human Services (with 
respect to the National Oceanic and Atmos- 
pheric Administration and the Public Health 
Service) may be used to provide medical and 
dental care to persons entitled to such care by 
law or regulations, including the provision of 
such care (other than elective private treat- 
ment) in private facilities for members of the 
uniformed services. If a private facility or 
health care provider providing care under this 
subsection is a health care provider under the 
Civilian Health and Medical Program of the Uni- 
formed Services, the Secretary of Defense, after 
consultation with the other administering Sec- 
retaries, may by regulation require the private 
facility or health care provider to provide such 
care in accordance with the same payment rules 
(subject to any modifications considered appro- 
priate by the Secretary) as apply under that pro- 
gram. 



Page 615 



TITLE 10— ARMED FORCES 



§1074 



(2) (A) Subject to such exceptions as the Sec- 
retary of Defense considers necessary, coverage 
for medical care for members of the uniformed 
services under this subsection, and standards 
with respect to timely access to such care, shall 
be comparable to coverage for medical care and 
standards for timely access to such care under 
the managed care option of the TRICARE pro- 
gram known as TRICARE Prime. 

(B) The Secretary of Defense shall enter into 
arrangements with contractors under the 
TRICARE program or with other appropriate 
contractors for the timely and efficient process- 
ing of claims under this subsection. 

(C) The Secretary of Defense shall consult 
with the other administering Secretaries in the 
administration of this paragraph. 

(3) (A) A member of the uniformed services de- 
scribed in subparagraph (B) may not be required 
to receive routine primary medical care at a 
military medical treatment facility. 

(B) A member referred to in subparagraph (A) 
is a member of the uniformed services on active 
duty who is entitled to medical care under this 
subsection and who — 

(i) receives a duty assignment described in 
subparagraph (C); and 

(ii) pursuant to the assignment of such duty, 
resides at a location that is more than 50 
miles, or approximately one hour of driving 
time, from the nearest military medical treat- 
ment facility adequate to provide the needed 
care. 

(C) A duty assignment referred to in subpara- 
graph (B) means any of the following: 

(i) Permanent duty as a recruiter. 

(ii) Permanent duty at an educational insti- 
tution to instruct, administer a program of in- 
struction, or provide administrative services 
in support of a program of instruction for the 
Reserve Officers' Training Corps. 

(iii) Permanent duty as a full-time adviser 
to a unit of a reserve component. 

(iv) Any other permanent duty designated by 
the Secretary concerned for purposes of this 
paragraph. 

(4) (A) Subject to such terms and conditions as 
the Secretary of Defense considers appropriate, 
coverage comparable to that provided by the 
Secretary under subsections (d) and (e) of sec- 
tion 1079 of this title shall be provided under 
this subsection to members of the uniformed 
services who incur a serious injury or illness on 
active duty as defined by regulations prescribed 
by the Secretary. 

(B) The Secretary of Defense shall prescribe in 
regulations — 

(i) the individuals who shall be treated as 
the primary caregivers of a member of the uni- 
formed services for purposes of this paragraph; 
and 

(ii) the definition of serious injury or illness 
for the purposes of this paragraph. 

(d)(1) For the purposes of this chapter, a mem- 
ber of a reserve component of the armed forces 
who is issued a delayed-effective-date active- 
duty order, or is covered by such an order, shall 
be treated as being on active duty for a period of 
more than 30 days beginning on the later of the 
date that is — 



(A) the date of the issuance of such order; or 

(B) 180 days before the date on which the pe- 
riod of active duty is to commence under such 
order for that member. 

(2) In this subsection, the term "delayed-effec- 
tive-date active-duty order" means an order to 
active duty for a period of more than 30 days in 
support of a contingency operation under a pro- 
vision of law referred to in section 101(a)(13)(B) 
of this title that provides for active-duty service 
to begin under such order on a date after the 
date of the issuance of the order. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1446; amended Pub. L. 89-614, §2(2), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 96-513, title V, 
§511(36), (37), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 
98-525, title XIV, § 1401(e)(1), Oct. 19, 1984, 98 
Stat. 2616; Pub. L. 98-557, §19(3), Oct. 30, 1984, 98 
Stat. 2869; Pub. L. 101-189, div. A, title VII, §729, 
title XVI, § 1621(a)(2), Nov. 29, 1989, 103 Stat. 1481, 
1603; Pub. L. 101-510, div. A, title XIV, §1484(j)(l), 
Nov. 5, 1990, 104 Stat. 1718; Pub. L. 104-106, div. A, 
title VII, §723, Feb. 10, 1996, 110 Stat. 377; Pub. L. 
104-201, div. A, title VII, § 725(d), Sept. 23, 1996, 
110 Stat. 2596; Pub. L. 105-85, div. A, title VII, 
§ 731(a)(1), Nov. 18, 1997, 111 Stat. 1810; Pub. L. 
106-398, §1 [[div. A], title VII, § 722(a)(1)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-185; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314; Pub. L. 108-106, title I, §1116, Nov. 6, 2003, 
117 Stat. 1218; Pub. L. 108-136, div. A, title VII, 
§§703, 708, Nov. 24, 2003, 117 Stat. 1527, 1530; Pub. 
L. 108-375, div. A, title VII, §703, Oct. 28, 2004, 118 
Stat. 1982; Pub. L. 109-163, div. A, title VII, 
§ 743(a), Jan. 6, 2006, 119 Stat. 3360; Pub. L. 

110- 181, div. A, title VI, § 647(b), title XVI, 
§ 1633(a), Jan. 28, 2008, 122 Stat. 161, 459; Pub. L. 

111- 84, div. A, title VII, §702, Oct. 28, 2009, 123 
Stat. 2373.) 
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In subsection (a), words of entitlement are sub- 
stituted for the correlative words of obligation. 

In subsection (b), the words "active duty (other than 
for training')" are substituted for the words "active 
duty as defined In section 901(b) of Title 50" to reflect 
section 101(22) of this title. The words "and dental" are 
Inserted before the word "staff" for clarity. The words 
"retirement" and "retirement pay" are omitted as sur- 
plusage. 

Prior Provisions 

Provisions similar to those in subsec. (c) of this sec- 
tion were contained in Pub. L. 98-212, title VII, §735, 
Dec. 8, 1983, 97 Stat. 1444, which was formerly set out as 
a note under section 138 [now 114] of this title, and 
which was amended by Pub. L. 98-525, title XIV, 
§§ 1403(a)(2), 1404, Oct. 19, 1984, 98 Stat. 2621, eff. Oct. 1, 
1985, to strike out these provisions. 

A prior section 1074, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 82, related to enactment of legislation relating to 
voting In other elections, prior to repeal by Pub. L. 
85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded 
by the Federal Voting Assistance Act of 1955 which Is 
classified to subchapter I-D (§1973cc et seq.) of chapter 
20 of Title 42, The Public Health and Welfare. 
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Amendments 

2009— Subsec. (d)(1)(B). Pub. L. 111-84 substituted "180 
days" for "90 days". 

2008— Subsec. (b). Pub. L. 110-181, § 647(b), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (c)(4). Pub. L. 110-181, § 1633(a), added par. (4). 

2006— Subsec. (a)(2)(B)(iii). Pub. L. 109-163 inserted 
"or the orders have been issued but the member has not 
entered active duty" before semicolon at end. 

2004— Subsec. (d)(3). Pub. L. 108-375 struck out par. (3) 
which read as follows: "This subsection shall cease to 
be effective on December 31, 2004." 

2003— Subsec. (a). Pub. L. 108-136, §708, inserted "(1)" 
after "(a)", substituted "described in paragraph (2)" for 
"who is on active duty", and added par. (2). 

Subsec. (d). Pub. L. 108-136, §703, amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: 

"(1) For the purposes of this chapter, a member of a 
reserve component of the armed forces who is issued a 
delayed-effective-date active-duty order, or is covered 
by such an order, shall be treated as being on active 
duty for a period of more than 30 days beginning on the 
later of the date that is — 

"(A) the date of the issuance of such order; or 
"(B) 90 days before date on which the period of ac- 
tive duty is to commence under such order for that 
member. 

"(2) In this subsection, the term 'delayed-effective- 
date active-duty order' means an order to active duty 
for a period of more than 30 days in support of a contin- 
gency operation under a provision of law referred to in 
section 101(a)(13)(B) of this title that provides for ac- 
tive-duty service to begin under such order on a date 
after the date of the issuance of the order. 

"(3) This section shall cease to be effective on Sep- 
tember 30, 2004." 

Pub. L. 108-106 added subsec. (d). 

2002— Subsec. (c)(1). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

2000— Subsec. (c). Pub. L. 106-398, §1 [[div. A], title 
VII, § 722(a)(1)(A)], substituted "uniformed services" for 
"armed forces" in pars. (1), (2)(A), and (3)(B). 

Subsec. (c)(1). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 722(a)(1)(B)], inserted ", the Department of Transpor- 
tation (with respect to the Coast Guard when it is not 
operating as a service in the Navy), or the Department 
of Health and Human Services (with respect to the Na- 
tional Oceanic and Atmospheric Administration and 
the Public Health Service)" after "military depart- 
ment". 

Subsec. (c)(2)(C). Pub. L. 106-398, §1 [[div. A], title 
VII, § 722(a)(1)(C)], added subpar. (C). 

Subsec. (c)(3)(A). Pub. L. 106-398, §1 [[div. A], title 
VII, § 722(a)(1)(D)], substituted "A member of the uni- 
formed services described in subparagraph (B) may not 
be required" for "The Secretary of Defense may not re- 
quire a member of the armed forces described in sub- 
paragraph (B)". 

1997 — Subsec. (c). Pub. L. 105-85 designated existing 
provisions as par. (1) and added pars. (2) and (3). 

1996— Subsec. (d). Pub. L. 104-201 struck out subsec. 
(d) which read as follows: 

"(d)(1) The Secretary of Defense may require, by reg- 
ulation, a private CHAMPUS provider to apply the 
CHAMPUS payment rules (subject to any modifications 
considered appropriate by the Secretary) in imposing 
charges for health care that the private CHAMPUS pro- 
vider provides to a member of the uniformed services 
who is enrolled in a health care plan of a facility 
deemed to be a facility of the uniformed services under 
section 911(a) of the Military Construction Authoriza- 
tion Act, 1982 (42 U.S.C. 248c(a)) when the health care is 
provided outside the catchment area of the facility. 

"(2) In this subsection: 
"(A) The term 'private CHAMPUS provider' means 

a private facility or health care provider that is a 

health care provider under the Civilian Health and 

Medical Program of the Uniformed Services. 



"(B) The term 'CHAMPUS payment rules' means 
the payment rules referred to in subsection (c). 
"(3) The Secretary of Defense shall prescribe regula- 
tions under this subsection after consultation with the 
other administering Secretaries." 
Pub. L. 104-106 added subsec. (d). 

1990— Subsec. (b). Pub. L. 101-510 substituted "Sec- 
retary of Veterans Affairs" for "Administrator" after 
"operated by the". 

1989— Subsec. (b). Pub. L. 101-189, § 1621(a)(2), sub- 
stituted "Secretary of Veterans Affairs" for "Adminis- 
trator of Veterans' Affairs". 

Subsec. (c). Pub. L. 101-189, §729, inserted at end "If 
a private facility or health care provider providing care 
under this subsection is a health care provider under 
the Civilian Health and Medical Program of the Uni- 
formed Services, the Secretary of Defense, after con- 
sultation with the other administering Secretaries, 
may by regulation require the private facility or health 
care provider to provide such care in accordance with 
the same payment rules (subject to any modifications 
considered appropriate by the Secretary) as apply 
under that program." 

1984— Subsecs. (a), (b). Pub. L. 98-557 substituted ref- 
erence to administering Secretaries for reference to 
Secretary of Defense and Secretary of Health and 
Human Services wherever appearing. 

Subsec. (c). Pub. L. 98-525 added subsec. (c). 

1980— Subsec. (a). Pub. L. 96-513, §511(36), substituted 
"Secretary of Health and Human Services" for "Sec- 
retary of Health, Education, and Welfare". 

Subsec. (b). Pub. L. 96-513, §511(36), (37), substituted 
"Secretary of Health and Human Services" and "Presi- 
dent" for "Secretary of Health, Education, and Wel- 
fare" and "Bureau of the Budget", respectively. 

1966 — Subsec. (b). Pub. L. 89-614 struck out provision 
which excepted from medical and dental care a member 
or former member who is entitled to retired pay under 
chapter 67 of this title and has served less than eight 
years on active duty (other than for training) and au- 
thorized care to be provided to persons covered by sub- 
sec. (b) in facilities operated by the Administrator of 
Veterans' Affairs and available on a reimbursable basis 
at rates approved by the Bureau of the Budget. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title XVI, § 1633(b), Jan. 28, 
2008, 122 Stat. 459, provided that: "The amendment 
made by subsection (a) [amending this section] shall 
take effect on January 1, 2008." 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VII, § 743(b), Jan. 6, 2006, 
119 Stat. 3360, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
as of November 24, 2003, and as if included in the enact- 
ment of paragraph (2) of section 1074(a) of title 10, 
United States Code, by section 708 of the National De- 
fense Authorization Act for Fiscal Year 2004 (Public 
Law 108-136; 117 Stat. 1530)." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VII, §722(c)(l)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-186, provided that: "The 
amendments made by subsections (a)(1) and (b)(1) 
[amending this section and section 1079 of this title] 
shall take effect on October 1, 2001." 

Effective Date of 1997 Amendment 

Section 731(a)(2) of Pub. L. 105-85 provided that: "The 
amendments made by paragraph (1) [amending this sec- 
tion] shall apply with respect to coverage of medical 
care for, and the provision of such care to, a member of 
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the Armed Forces under section 1074(c) of title 10, 
United States Code, on and after the later of the follow- 
ing-: 

"(A) April 1, 1998. 

"(B) The date on which the TRICARE program is in 
place in the service area of the member." 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective Oct. 1, 1985, 
see section 1404 of Pub. L. 98-525, set out as an Effective 
Date note under section 520b of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Delegation of Functions 

Authority of President under subsec. (b) to approve 
uniform rates of reimbursement for care provided in fa- 
cilities operated by Secretary of Veterans Affairs dele- 
gated to Secretary of Veterans Affairs, see section 7(a) 
of Ex. Ord. No. 11609, July 22, 1971, 36 F.R. 13747, set out 
as a note under section 301 of Title 3, The President. 

Smoking Cessation Program Under TRICARE 

Pub. L. 110-417, [div. A], title VII, §713, Oct. 14, 2008, 
122 Stat. 4503, provided that: 

"(a) TRICARE Smoking Cessation Program. — Not 
later than 180 days after the date of the enactment of 
this Act [Oct. 14, 2008], the Secretary of Defense shall 
establish a smoking cessation program under the 
TRICARE program, to be made available to all bene- 
ficiaries under the TRICARE program, subject to sub- 
section (b). The Secretary may prescribe such regula- 
tions as may be necessary to implement the program. 

"(b) Exclusion for Medicare-Eligible Bene- 
ficiaries. — The smoking cessation program shall not 
be made available to medicare-eligible beneficiaries. 

"(c) Elements. — The program shall include, at a min- 
imum, the following elements: 

"(1) The availability, at no cost to the beneficiary, 
of pharmaceuticals used for smoking cessation, with 
a limitation on the availability of such pharma- 
ceuticals to the national mail-order pharmacy pro- 
gram under the TRICARE program if appropriate. 
"(2) Counseling. 

"(3) Access to a toll-free quit line that is available 
24 hours a day, 7 days a week. 

"(4) Access to printed and Internet web-based to- 
bacco cessation material. 

"(d) Chain of Command Involvement. — In establish- 
ing the program, the Secretary of Defense shall provide 
for involvement by officers in the chain of command of 
participants in the program who are on active duty. 

"(e) Plan. — Not later than 90 days after the date of 
the enactment of this Act [Oct. 14, 2008], the Secretary 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a plan to 
implement the program. 
"(f) Refund of Copayments. — 

"(1) Authority. — Under regulations prescribed by 
the Secretary of Defense, the Secretary may pay a re- 
fund to a medicare-eligible beneficiary otherwise ex- 
cluded by this section, subject to the availability of 
appropriations specifically for such refunds, consist- 
ing of an amount up to the difference between — 

"(A) the amount the beneficiary pays for copay- 
ments for smoking cessation services described in 
subsection (c) during fiscal year 2009; and 

"(B) the amount the beneficiary would have paid 
during such fiscal year if the beneficiary had not 
been excluded under subsection (b) from the smok- 
ing cessation program under subsection (a). 



"(2) Copayments covered. — The refunds under 
paragraph (1) are available only for copayments paid 
by medicare-eligible beneficiaries during fiscal year 
2009. 

"(g) Report. — Not later than one year after the date 
of the enactment of this Act [Oct. 14, 2008], the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report covering the following: 

"(1) The status of the program. 

"(2) The number of participants in the program. 

"(3) The cost of the program. 

"(4) The costs avoided that are attributed to the 
program. 

"(5) The success rates of the program compared to 
other nationally recognized smoking cessation pro- 
grams. 

"(6) Findings regarding the success rate of partici- 
pants in the program. 

"(7) Recommendations to modify the policies and 
procedures of the program. 

"(8) Recommendations concerning the future util- 
ity of the program. 
"(h) Definitions. — In this section: 

"(1) TRICARE program— The term 'TRICARE pro- 
gram' has the meaning provided by section 1072(7) of 
title 10, United States Code. 

"(2) Medicare-eligible. — The term 'medicare-eligi- 
ble' has the meaning provided by section 1111(b) of 
title 10, United States Code." 

Longitudinal Study on Traumatic Brain Injury In- 
curred by Members of the Armed Forces in Op- 
eration Iraqi Freedom and Operation Enduring 
Freedom 

Pub. L. 109-364, div. A, title VII, §721, Oct. 17, 2006, 120 
Stat. 2294, provided that: 

"(a) Study Required. — The Secretary of Defense 
shall conduct a longitudinal study on the effects of 
traumatic brain injury incurred by members of the 
Armed Forces serving in Operation Iraqi Freedom or 
Operation Enduring Freedom on the members who 
incur such an injury and their families. 

"(b) Duration. — The study required by subsection (a) 
shall be conducted for a period of 15 years. 

"(c) Elements. — The study required by subsection (a) 
shall specifically address the following: 

"(1) The long-term physical and mental health ef- 
fects of traumatic brain injuries incurred by mem- 
bers of the Armed Forces during service in Operation 
Iraqi Freedom or Operation Enduring Freedom. 

"(2) The health care, mental health care, and reha- 
bilitation needs of such members for such injuries 
after the completion of inpatient treatment through 
the Department of Defense, the Department of Veter- 
ans Affairs, or both. 

"(3) The type and availability of long-term care re- 
habilitation programs and services within and out- 
side the Department of Defense and the Department 
of Veterans Affairs for such members for such inju- 
ries, including community-based programs and serv- 
ices and in-home programs and services. 

"(4) The effect on family members of a member in- 
curring such an injury. 

"(d) Consultation. — The Secretary of Defense shall 
conduct the study required by subsection (a) and pre- 
pare the reports required by subsection (e) in consulta- 
tion with the Secretary of Veterans Affairs. 

"(e) Periodic and Final Reports. — After the third, 
seventh, eleventh, and fifteenth years of the study re- 
quired by subsection (a), the Secretary of Defense shall 
submit to Congress a comprehensive report on the re- 
sults of the study during the preceding years. Each re- 
port shall include the following: 

"(1) Current information on the cumulative out- 
comes of the study. 

"(2) Such recommendations as the Secretary of De- 
fense and the Secretary of Veterans Affairs jointly 
consider appropriate based on the outcomes of the 
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study, Including- recommendations for legislative, 
programmatic, or administrative action to improve 
long-term care and rehabilitation programs and serv- 
ices for members of the Armed Forces with traumatic 
brain injuries." 

Standards and Tracking op Access to Health Care 
Services for Wounded, Injured, or III Service- 
members Returning to the United States From a 
Combat Zone 

Pub. L. 109-364, div. A, title VII, §733, Oct. IV, 2006, 120 
Stat. 2298, provided that: 

"(a) Report on Uniform Standards for Access. — 
Not later than 90 days after the date of the enactment 
of this Act [Oct. IV, 2006], the Secretary of Defense shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives a report on 
uniform standards for the access of wounded, injured, 
or ill members of the Armed Forces to health care serv- 
ices in the United States following return from a com- 
bat zone. 

"(b) Matters Covered. — The report required by sub- 
section (a) shall describe in detail policies with respect 
to the following: 

"(1) The access of wounded, injured, or ill members 
of the Armed Forces to emergency care. 

"(2) The access of such members to surgical serv- 
ices. 

"(3) Waiting times for referrals and consultations of 
such members by medical personnel, dental person- 
nel, mental health specialists, and rehabilitative 
service specialists, including personnel and special- 
ists with expertise in prosthetics and in the treat- 
ment of head, vision, and spinal cord injuries. 

"(4) Waiting times of such members for acute care 
and for routine follow-up care. 

"(c) Referral to Providers Outside Military 
Health Care System. — The Secretary shall require 
that health care services and rehabilitation needs of 
members described in subsection (a) be met through 
whatever means or mechanisms possible, including 
through the referral of members described in that sub- 
section to health care providers outside the military 
health care system. 

"(d) Uniform System for Tracking of Perform- 
ance. — The Secretary shall establish a uniform system 
for tracking the performance of the military health 
care system in meeting the requirements for access of 
wounded, injured, or ill members of the Armed Forces 
to health care services described in subsection (a). 
"(e) Reports. — 

"(1) Tracking system. — Not later than 180 days 
after the date of the enactment of this Act [Oct. IV, 
2006], the Secretary shall submit to the Committees 
on Armed Services of the Senate and the House of 
Representatives a report on the system established 
under subsection (d). 

"(2) Access.— Not later than October 1, 2006, and 
each quarter thereafter during fiscal year 200V, the 
Secretary shall submit to such committees a report 
on the performance of the health care system in 
meeting the access standards described in the report 
required by subsection (a)." 

Pilot Projects on Early Diagnosis and Treatment 
of Post Traumatic Stress Disorder and Other 
Mental Health Conditions 

Pub. L. 109-364, div. A, title VII, §741, Oct. IV, 2006, 120 
Stat. 2304, provided that: 

"(a) Pilot Projects Required. — The Secretary of De- 
fense shall carry out not less than three pilot projects 
to evaluate the efficacy of various approaches to im- 
proving the capability of the military and civilian 
health care systems to provide early diagnosis and 
treatment of post traumatic stress disorder and other 
mental health conditions. 

"(b) Duration. — Any pilot project carried out under 
this section shall begin not later than October 1, 200Y, 
and cease on September 30, 2008. 



"(c) Pilot Project Requirements. — 

"(1) Diagnostic and treatment approaches. — One 
of the pilot projects under this section shall be de- 
signed to evaluate effective diagnostic and treatment 
approaches for use by primary care providers in the 
military health care system in order to improve the 
capability of such providers to diagnose and treat 
post traumatic stress disorder. 
"(2) National guard or reserve members. — 

"(A) One of the pilot projects under this section 
shall be focused on members of the National Guard 
or Reserves who are located more than 40 miles 
from a military medical facility and who are served 
primarily by civilian community health resources. 

"(B) The pilot project described in subparagraph 
(A) shall be designed to develop educational mate- 
rials and other tools for use by members of the Na- 
tional Guard or Reserves who come into contact 
with other members of the National Guard or Re- 
serves who may suffer from post traumatic stress 
disorder in order to encourage and facilitate early 
reporting and referral for treatment. 
"(3) Outreach. — One of the pilot projects under this 
section shall be designed to provide outreach to the 
family members of the members of the Armed Forces 
on post traumatic stress disorder and other mental 
health conditions. 

"(d) Evaluation of Pilot Projects. — The Secretary 
shall evaluate each pilot project carried out under this 
section in order to assess the effectiveness of the ap- 
proaches taken under such pilot project — 

"(1) to improve the capability of the military and 
civilian health care systems to provide early diag- 
nosis and treatment of post traumatic stress disorder 
and other mental health conditions among members 
of the regular components of the Armed Forces, and 
among members of the National Guard and Reserves, 
who have returned from deployment; and 

"(2) to provide outreach to the family members of 
the members of the Armed Forces described in para- 
graph (1) on post traumatic stress disorder and other 
mental health conditions among such members of the 
Armed Forces. 
"(e) Report to Congress.— 

"(1) Report required. — Not later than December 
31, 2008, the Secretary shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the pilot 
projects carried out under this section. 

"(2) Elements. — The report required by paragraph 
(1) shall include the following: 

"(A) A description of each pilot project carried 
out under this section. 

"(B) An assessment of the effectiveness of the ap- 
proaches taken under each pilot project to improve 
the capability of the military and civilian health 
care systems to provide early diagnosis and treat- 
ment of post traumatic stress disorder and other 
mental health conditions among members of the 
Armed Forces. 

"(C) Any recommendations for legislative or ad- 
ministrative action that the Secretary considers 
appropriate in light of the pilot projects, including 
recommendations on — 

"(i) the training of health care providers in the 
military and civilian health care systems on 
early diagnosis and treatment of post traumatic 
stress disorder and other mental health condi- 
tions; and 

"(ii) the provision of outreach on post trau- 
matic stress disorder and other mental health 
conditions to members of the National Guard and 
Reserves who have returned from deployment. 
"(D) A plan, in light of the pilot projects, for the 
improvement of the health care services provided 
to members of the Armed Forces in order to better 
assure the early diagnosis and treatment of post 
traumatic stress disorder and other mental health 
conditions among members of the Armed Forces, 
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including a specific plan for outreach on post trau- 
matic stress disorder and other mental health con- 
ditions to members of the National Guard and Re- 
serves who have returned from deployment in order 
to facilitate and enhance the early diagnosis and 
treatment of post traumatic stress disorder and 
other mental health conditions among such mem- 
bers of the National Guard and Reserves." 

Training Curricula for Family Caregivers on Care 
and Assistance for Members and Former Mem- 
bers of the Armed Forces With Traumatic Brain 
Injury 

Pub. L. 109-364, div. A, title VII, §744, Oct. IV, 2006, 120 
Stat. 2308, provided that: 

"(a) Traumatic Brain Injury Family Caregiver 
Panel. — 

"(1) Establishment. — The Secretary of Defense 
shall establish a panel within the Department of De- 
fense, to be known as the 'Traumatic Brain Injury 
Family Caregiver Panel', to develop coordinated, uni- 
form, and consistent training curricula to be used in 
training family members in the provision of care and 
assistance to members and former members of the 
Armed Forces with traumatic brain injuries. 

"(2) Members. — The Traumatic Brain Injury Fam- 
ily Caregiver Panel shall consist of 15 members ap- 
pointed by the Secretary of Defense from among the 
following: 

"(A) Physicians, nurses, rehabilitation therapists, 
and other individuals with an expertise in caring 
for and assisting individuals with traumatic brain 
injury, including persons who specialize in caring 
for and assisting individuals with traumatic brain 
injury incurred in combat. 

"(B) Representatives of family caregivers or fam- 
ily caregiver associations. 

"(C) Health and medical personnel of the Depart- 
ment of Defense and the Department of Veterans 
Affairs with expertise in traumatic brain injury and 
personnel and readiness representatives of the De- 
partment of Defense with expertise in traumatic 
brain injury. 

"(D) Psychologists or other individuals with ex- 
pertise in the mental health treatment and care of 
individuals with traumatic brain injury. 

"(E) Experts in the development of training cur- 
ricula. 

"(F) Family members of members of the Armed 
Forces with traumatic brain injury. 

"(G) Such other individuals the Secretary consid- 
ers appropriate. 

"(3) Consultation.— In establishing the Traumatic 
Brain Injury Family Caregiver Panel and appointing 
the members of the Panel, the Secretary of Defense 
shall consult with the Secretary of Veterans Affairs. 
"(b) Development of Curricula. — 

"(1) Development. — The Traumatic Brain Injury 
Family Caregiver Panel shall develop training curric- 
ula to be used by family members of members and 
former members of the Armed Forces on techniques, 
strategies, and skills for care and assistance for such 
members and former members with traumatic brain 
injury. 

"(2) Scope of curricula. — The curricula shall — 

"(A) be based on empirical research and validated 
techniques; and 

"(B) shall provide for training that permits re- 
cipients to tailor caregiving to the unique circum- 
stances of the member or former member of the 
Armed Forces receiving care. 

"(3) Particular requirements. — In developing the 
curricula, the Traumatic Brain Injury Family Care- 
giver Panel shall — 

"(A) specify appropriate training commensurate 
with the severity of traumatic brain injury; and 

"(B) identify appropriate care and assistance to 
be provided for the degree of severity of traumatic 
brain injury for caregivers of various levels of skill 
and capability. 



"(4) Use of existing materials. — In developing the 
curricula, the Traumatic Brain Injury Family Care- 
giver Panel shall use and enhance any existing train- 
ing curricula, materials, and resources applicable to 
such curricula as the Panel considers appropriate. 

"(5) Deadline for development. — The Traumatic 
Brain Injury Family Caregiver Panel shall develop 
the curricula not later than one year after the date 
of the enactment of this Act [Oct. 17, 2006]. 
"(c) Dissemination of Curricula. — 

"(1) Dissemination mechanisms. — The Secretary of 
Defense shall develop mechanisms for the dissemina- 
tion of the curricula developed under subsection (b) — 
"(A) to health care professionals who treat or 

otherwise work with members and former members 

of the Armed Forces with traumatic brain injury; 
"(B) to family members affected by the traumatic 

brain injury of such members and former members; 

and 

"(C) to other care or support personnel who may 
provide service to members or former members af- 
fected by traumatic brain injury. 
"(2) Use of existing mechanisms. — In developing 
such mechanisms, the Secretary may use and en- 
hance existing mechanisms, including the Military 
Severely Injured Center (authorized under section 564 
of this Act [10 U.S.C. 113 note]) and the programs for 
service to severely injured members established by 
the military departments. 

"(d) Report. — Not later than one year after the de- 
velopment of the curricula required by subsection (b), 
the Secretary of Defense and the Secretary of Veterans 
Affairs shall submit to the Committees on Armed Serv- 
ices and Veterans Affairs of the Senate and the House 
of Representatives a report on the following: 

"(1) The actions undertaken under this section. 
"(2) Recommendations for the improvement or up- 
dating of training curriculum developed and provided 
under this section." 

Pilot Projects on Early Diagnosis and Treatment 
of Post Traumatic Stress Disorder and Other 
Mental Health Conditions 

Pub. L. 109-163, div. A, title VII, §722, Jan. 6, 2006, 119 
Stat. 3347, provided that: 

"(a) Pilot Projects Required. — The Secretary of De- 
fense may carry out pilot projects to evaluate the effi- 
cacy of various approaches to improving the capability 
of the military and civilian health care systems to pro- 
vide early diagnosis and treatment of post traumatic 
stress disorder (PTSD) and other mental health condi- 
tions. 

"(b) Pilot Project Requirements. — 
"(1) Mobilization-demobilization facility. — 

"(A) IN general. — A pilot project under sub- 
section (a) may be carried out at a military medical 
facility at a large military installation at which 
the mobilization or demobilization of members of 
the Armed Forces occurs. 

"(B) Elements. — The pilot project under this 
paragraph shall be designed to evaluate and 
produce effective diagnostic and treatment ap- 
proaches for use by primary care providers in the 
military health care system in order to improve the 
capability of such providers to diagnose and treat 
post traumatic stress disorder in a manner that 
avoids the referral of patients to specialty care by 
a psychiatrist or other mental health professional. 
"(2) National guard or reserve facility. — 

"(A) IN general. — A pilot project under sub- 
section (a) may be carried out at the location of a 
National Guard or Reserve unit or units that are lo- 
cated more than 40 miles from a military medical 
facility and whose personnel are served primarily 
by civilian community health resources. 

"(B) Elements. — The pilot project under this 
paragraph shall be designed — 

"(i) to evaluate approaches for providing evi- 
dence-based clinical information on post trau- 
matic stress disorder to civilian primary care 
providers; and 
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"(ii) to develop educational materials and other 
tools for use by members of the National Guard 
or Reserve who come into contact with other 
members of the National Guard or Reserve who 
may suffer from post traumatic stress disorder in 
order to encourage and facilitate early reporting 
and referral for treatment. 
"(c) Report. — Not later than September 1, 2006, the 
Secretary shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] a report on the progress toward identifying 
pilot projects to be carried out under this section. To 
the extent possible the report shall include a descrip- 
tion of each such pilot project, including the location 
of the pilot projects under paragraphs (1) and (2) of sub- 
section (b), and the scope and objectives of each such 
pilot project." 

Cooperative Outreach to Members and Former 
Members op the Naval Service Exposed to Envi- 
ronmental Factors Related to Sarcoidosis 

Pub. L. 109-163, div. A, title VII, §746, Jan. 6, 2006, 119 
Stat. 3362, provided that: 

"(a) Outreach Program Required. — The Secretary of 
the Navy, in coordination with the Secretary of Veter- 
ans Affairs, shall conduct an outreach program in- 
tended to contact as many members and former mem- 
bers of the naval service as possible who, in connection 
with service aboard Navy ships, may have been exposed 
to aerosolized particles resulting from the removal of 
nonskid coating used on those ships. 

"(b) Purposes op Outreach Program. — The purposes 
of the outreach program are as follows: 

"(1) To develop additional data for use in subse- 
quent studies aimed at determining a causative link 
between sarcoidosis and military service. 

"(2) To inform members and former members iden- 
tified in subsection (a) of the findings of Navy studies 
identifying an association between service aboard 
certain naval ships and sarcoidosis. 

"(3) To provide information to assist members and 
former members identified in subsection (a) in get- 
ting medical evaluations to help clarify linkages be- 
tween their disease and their service aboard Navy 
ships. 

"(4) To provide the Department of Veterans Affairs 
with data and information for the effective evalua- 
tion of veterans who may seek care for sarcoidosis. 
"(c) Implementation and Report. — Not later than 
six months after the date of the enactment of this Act 
[Jan. 6, 2006], the Secretary of the Navy shall begin the 
outreach program. Not later than one year after begin- 
ning the program, the Secretary shall provide to the 
Committees on Armed Services of the Senate and the 
House of Representatives and the Committees on Vet- 
erans Affairs of the Senate and House of Representa- 
tives a report on the results of the outreach program." 

Medical Readiness Plan and Joint Medical 
Readiness Oversight Committee 

Pub. L. 108-375, div. A, title VII, §731, Oct. 28, 2004, 118 
Stat. 1993, as amended by Pub. L. 109-163, div. A, title 
V, § 515(h), Jan. 6, 2006, 119 Stat. 3237; Pub. L. 109-364, 
div. A, title X, § 1071(g)(8), Oct. 17, 2006, 120 Stat. 2402; 
Pub. L. 112-81, div. A, title X, § 1062(f)(1), Dec. 31, 2011, 
125 Stat. 1585, provided that: 

"(a) Requirement for Plan. — The Secretary of De- 
fense shall develop a comprehensive plan to improve 
medical readiness, and Department of Defense tracking 
of the health status, of members of the Armed Forces 
throughout their service in the Armed Forces, and to 
strengthen medical readiness and tracking before, dur- 
ing, and after deployment of members of the Armed 
Forces overseas. The matters covered by the compre- 
hensive plan shall include all elements that are de- 
scribed in this subtitle [subtitle D [§§ 731 to 740] of title 
VII of Pub. L. 108-375, enacting sections 1073b and 1092a 
of this title and enacting provisions set out as notes 



under this section and sections 1073b, 1074f, and 1092a of 
this title] and the amendments made by this subtitle 
and shall comply with requirements in law. 

"(b) Joint Medical Readiness Oversight Commit- 
tee. — 

"(1) Establishment. — The Secretary of Defense 
shall establish a Joint Medical Readiness Oversight 
Committee. 

"(2) Composition. — The members of the Committee 
are as follows: 

"(A) The Under Secretary of Defense for Person- 
nel and Readiness, who shall chair the Committee. 

"(B) The Vice Chief of Staff of the Army, the Vice 
Chief of Naval Operations, the Vice Chief of Staff of 
the Air Force, and the Assistant Commandant of 
the Marine Corp. 

"(C) The Assistant Secretary of Defense for 
Health Affairs. 

"(D) The Assistant Secretary of Defense for Re- 
serve Affairs. 

"(E) The Surgeon General of each of the Army, 
the Navy, and the Air Force. 

"(F) The Assistant Secretary of the Army for 
Manpower and Reserve Affairs. 

"(G) The Assistant Secretary of the Navy for 
Manpower and Reserve Affairs. 

"(H) The Assistant Secretary of the Air Force for 
Manpower, Reserve Affairs, Installations, and Envi- 
ronment. 

"(I) The Chief of the National Guard Bureau. 
"(J) The Chief of Army Reserve. 
"(K) The Chief of Navy Reserve. 
"(L) The Chief of Air Force Reserve. 
"(M) The Commander, Marine Corps Reserve. 
"(N) The Director of the Defense Manpower Data 
Center. 

"(O) A representative of the Department of Veter- 
ans Affairs designated by the Secretary of Veterans 
Affairs. 

"(3) Duties. — The duties of the Committee are as 
follows: 

"(A) To advise the Secretary of Defense on the 
medical readiness and health status of the members 
of the active and reserve components of the Armed 
Forces. 

"(B) To advise the Secretary of Defense on the 
compliance of the Armed Forces with the medical 
readiness tracking and health surveillance policies 
of the Department of Defense. 

"(C) To oversee the development and implementa- 
tion of the comprehensive plan required by sub- 
section (a) and the actions required by this subtitle 
and the amendments made by this subtitle, includ- 
ing with respect to matters relating to — 

"(i) the health status of the members of the re- 
serve components of the Armed Forces; 
"(ii) accountability for medical readiness; 
"(iii) medical tracking and health surveillance; 
"(iv) declassification of information on environ- 
mental hazards; 

"(v) postdeployment health care for members of 
the Armed Forces; and 

"(vi) compliance with Department of Defense 
and other applicable policies on blood serum re- 
positories. 

"(D) To ensure unity and integration of efforts 
across functional and organizational lines within 
the Department of Defense with regard to medical 
readiness tracking and health surveillance of mem- 
bers of the Armed Forces. 

"(E) To establish and monitor compliance with 
the medical readiness standards that are applicable 
to members and those that are applicable to units. 

"(F) To improve continuity of care in coordina- 
tion with the Secretary of Veterans Affairs, for 
members of the Armed Forces separating from ac- 
tive service with service-connected medical condi- 
tions. 

"(4) First meeting. — The first meeting of the Com- 
mittee shall be held not later than 120 days after the 
date of the enactment of this Act [Oct. 28, 2004]. 
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Accountability for Medical Readiness op 
Individuals and Units op the Reserve Components 

Pub. L. 108-375, div. A, title VII, § 732(b), Oct. 28, 2004, 
118 Stat. 1997, provided that: 

"(1) Policy.— The Secretary of Defense shall take 
measures, in addition to those required by section 1074f 
of title 10, United States Code, to ensure that individ- 
ual members and commanders of reserve component 
units fulfill their responsibilities and meet the require- 
ments for medical and dental readiness of members of 
the units. Such measures may include — 

"(A) requiring more frequent health assessments of 
members than is required by section 1074f(b) of title 
10, United States Code, with an objective of having 
every member of the Selected Reserve receive a 
health assessment as specified in section 1074f of such 
title not less frequently than once every two years; 
and 

"(B) providing additional support and information 
to commanders to assist them in improving the 
health status of members of their units. 
"(2) Review and pollowup care. — The measures 
under this subsection shall provide for review of the 
health assessments under paragraph (1) by a medical 
professional and for any followup care and treatment 
that is otherwise authorized for medical or dental read- 
iness. 

"(3) Modification op predeployment health assess- 
ment survey. — In carrying out paragraph (1), the Sec- 
retary shall — 

"(A) to the extent practicable, modify the pre- 
deployment health assessment survey to bring such 
survey into conformity with the detailed post- 
deployment health assessment survey In use as of Oc- 
tober 1, 2004; and 

"(B) ensure the use of the predeployment health as- 
sessment survey, as so modified, for predeployment 
health assessments after that date." 

Uniform Policy on Deferral of Medical Treat- 
ment Pending Deployment to Theaters of Oper- 
ations 

Pub. L. 108-375, div. A, title VII, § 732(c), Oct. 28, 2004, 
118 Stat. 1997, provided that: 

"(1) Requirement for policy. — The Secretary of De- 
fense shall prescribe, for uniform applicability through- 
out the Armed Forces, a policy on deferral of medical 
treatment of members pending deployment. 

"(2) Content. — The policy prescribed under paragraph 
(1) may specify the following matters: 

"(A) The circumstances under which treatment for 

medical conditions may be deferred to be provided 

within a theater of operations in order to prevent 

delay or other disruption of a deployment to that 

theater. 

"(B) The circumstances under which medical condi- 
tions are to be treated before deployment to that the- 
ater." 

Medical Care and Tracking and Health 
Surveillance in the Theater op Operations 

Pub. L. 108-375, div. A, title VII, §734, Oct. 28, 2004, 118 
Stat. 1998, provided that: 

"(a) Recordkeeping Policy. — The Secretary of De- 
fense shall prescribe a policy that requires the records 
of all medical care provided to a member of the Armed 
Forces in a theater of operations to be maintained as 
part of a complete health record for the member. 

"(b) In-Theater Medical Tracking and Health Sur- 
veillance. — 

"(1) Requirement for evaluation. — The Secretary 
of Defense shall evaluate the system for the medical 
tracking and health surveillance of members of the 
Armed Forces in theaters of operations and take such 
actions as may be necessary to Improve the medical 
tracking and health surveillance. 

"(2) Report. — Not later than one year after the 
date of the enactment of this Act [Oct. 28, 2004], the 
Secretary of Defense shall submit a report on the ac- 



tions taken under paragraph (1) to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives. The report shall include the following 
matters: 

"(A) An analysis of the strengths and weaknesses 
of the medical tracking system administered under 
section 1074f of title 10, United States Code. 

"(B) An analysis of the efficacy of health surveil- 
lance systems as a means of detecting — 

"(i) any health problems (including mental 
health conditions) of members of the Armed 
Forces contemporaneous with the performance of 
the assessment under the system; and 

"(il) exposures of the assessed members to envi- 
ronmental hazards that potentially lead to future 
health problems. 

"(C) An analysis of the strengths and weaknesses 
of such medical tracking and surveillance systems 
as a means for supporting future research on health 
issues. 

"(D) Recommended changes to such medical 
tracking and health surveillance systems. 

"(E) A summary of scientific literature on blood 
sampling procedures used for detecting and identi- 
fying exposures to environmental hazards. 

"(F) An assessment of whether there is a need for 
changes to regulations and standards for drawing 
blood samples for effective tracking and health sur- 
veillance of the medical conditions of personnel be- 
fore deployment, upon the end of a deployment, and 
for a followup period of appropriate length. 
"(c) Plan To Obtain Health Care Records From Al- 
lies. — The Secretary of Defense shall develop a plan for 
obtaining all records of medical treatment provided to 
members of the Armed Forces by allies of the United 
States in Operation Enduring Freedom and Operation 
Iraqi Freedom. The plan shall specify the actions that 
are to be taken to obtain all such records. 

"(d) Policy on In-Theater Personnel Locator 
Data. — Not later than one year after the date of the en- 
actment of this Act [Oct. 28, 2004], the Secretary of De- 
fense shall prescribe a Department of Defense policy on 
the collection and dissemination of in-theater individ- 
ual personnel location data." 

Declassification of Information on Exposures to 
Environmental Hazards 

Pub. L. 108-375, div. A, title VII, §735, Oct. 28, 2004, 118 
Stat. 1999, provided that: 

"(a) Requirement for Review. — The Secretary of De- 
fense shall review and, as determined appropriate, re- 
vise the classification policies of the Department of De- 
fense with a view to facilitating the declassification of 
data that is potentially useful for the monitoring and 
assessment of the health of members of the Armed 
Forces who have been exposed to environmental haz- 
ards during deployments overseas, including the follow- 
ing data: 

"(1) In-theater injury rates. 

"(2) Data derived from environmental surveillance. 

"(3) Health tracking and surveillance data. 
"(b) Consultation With Commanders of Theater 
Combatant Commands. — The Secretary shall, to the ex- 
tent that the Secretary considers appropriate, consult 
with the senior commanders of the in-theater forces of 
the combatant commands in carrying out the review 
and revising policies under subsection (a)." 

Uniform Policy for Meeting Mobilization-Related 
Medical Care Needs at Military Installations 

Pub. L. 108-375, div. A, title VII, §737, Oct. 28, 2004, 118 
Stat. 2000, provided that: 

"(a) Health Care at Mobilization Installations. — 
The Secretary of Defense shall take such steps as nec- 
essary, Including through the uniform policy estab- 
lished under subsection (c), to ensure that anticipated 
health care needs of members of the Armed Forces at 
mobilization installations can be met at those installa- 
tions. Such steps may, within authority otherwise 
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available to the Secretary, Include the following- with 
respect to any such installation: 

"(1) Arrangements for health care to be provided by 
the Secretary of Veterans Affairs. 

"(2) Procurement of services from local health care 
providers. 

"(3) Temporary employment of health care person- 
nel to provide services at such installation. 
"(b) Mobilization Installations. — For purposes of 
this section, the term 'mobilization installation' means 
a military installation at which members of the Armed 
Forces, in connection with a contingency operation or 
during a national emergency — 
"(1) are mobilized; 
"(2) are deployed; or 

"(3) are redeployed from a deployment location. 
"(c) Requirement for Regulations. — 

"(1) Policy on implementation. — The Secretary of 
Defense shall by regulation establish a policy for the 
implementation of subsection (a) throughout the De- 
partment of Defense. 

"(2) Identification and analysis of needs. — As 
part of the policy prescribed under paragraph (1), the 
Secretary shall require the Secretary of each mili- 
tary department, with respect to each mobilization 
installation under the jurisdiction of that Secretary, 
to identify and analyze the anticipated health care 
needs at that installation with respect to members of 
the Armed Forces who may be expected to mobilize 
or deploy or redeploy at that installation as described 
in subsection (b)(1). Such identification and analysis 
shall be carried out so as to be completed before the 
arrival of such members at the installation. 

"(3) Response to needs. — The policy established by 
the Secretary of Defense under paragraph (1) shall re- 
quire that, based on the results of the identification 
and analysis under paragraph (2), the Secretary of the 
military department concerned shall determine how 
to expeditiously and effectively respond to those an- 
ticipated health care needs that cannot be met within 
the resources otherwise available at that installa- 
tion, in accordance with subsection (a). 

"(4) Implementation of authority. — In implement- 
ing the policy established under paragraph (1) at any 
installation, the Secretary of the military depart- 
ment concerned shall ensure that the commander of 
the installation, and the officers and other personnel 
superior to that commander in that commander's 
chain of command, have appropriate authority and 
responsibility for such implementation. 
"(d) Policy. — The Secretary of Defense shall ensure — 

"(1) that the policy prescribed under subsection (c) 
is carried out with respect to any mobilization instal- 
lation with the involvement of all agencies of the De- 
partment of Defense that have responsibility for 
management of the installation and all organizations 
of the Department that have command authority 
over any activity at the installation; and 

"(2) that such policy is implemented on a uniform 
basis throughout the Department of Defense." 

Full Implementation of Medical Readiness Track- 
ing and Health Surveillance Program and Force 
Health Protection and Readiness Program 

Pub. L. 108-375, div. A, title VII, §738, Oct. 28, 2004, 118 
Stat. 2001, provided that: 

"(a) Implementation at All Levels. — The Secretary 
of Defense, in conjunction with the Secretaries of the 
military departments, shall take such actions as are 
necessary to ensure that the Army, Navy, Air Force, 
and Marine Corps fully implement at all levels — 

"(1) the Medical Readiness Tracking and Health 

Surveillance Program under this title [see Tables for 

classification] and the amendments made by this 

title; and 

"(2) the Force Health Protection and Readiness 
Program of the Department of Defense (relating to 
the prevention of injury and illness and the reduction 
of disease and noncombat injury threats). 
"(b) Action Official. — The Secretary of Defense may 
act through the Under Secretary of Defense for Person- 
nel and Readiness in carrying out subsection (a)." 



Internet Accessibility of Health Assessment 
Information for Members of the Armed Forces 

Pub. L. 108-375, div. A, title VII, § 739(b), Oct. 28, 2004, 
118 Stat. 2002, provided that: "Not later than one year 
after the date of the enactment of this Act [Oct. 28, 
2004], the Chief Information Officer of each military de- 
partment shall ensure that the online portal website of 
that military department includes the following infor- 
mation relating to health assessments: 

"(1) Information on the policies of the Department 
of Defense and the military department concerned re- 
garding predeployment and postdeployment health 
assessments, including policies on the following mat- 
ters: 

"(A) Health surveys. 

"(B) Physical examinations. 

"(C) Collection of blood samples and other tissue 
samples. 

"(2) Procedural information on compliance with 
such policies, including the following information: 

"(A) Information for determining whether a mem- 
ber is in compliance. 

"(B) Information on how to comply. 
"(3) Health assessment surveys that are either — 

"(A) web-based; or 

"(B) accessible (with instructions) in printer- 
ready form by download." 

Inclusion of Dental Care 

Pub. L. 108-375, div. A, title VII, §740, as added by 
Pub. L. 109-163, div. A, title VII, § 745(a), Jan. 6, 2006, 119 
Stat. 3362, provided that: "For purposes of the plan, 
this subtitle [subtitle D (§§731-740) of title VII of div. A 
of Pub. L. 108-375, enacting sections 1073b and 1092a of 
this title and enacting provisions set out as notes 
under this section and sections 1073b, 1074f, and 1092a of 
this title], and the amendments made by this subtitle, 
references to medical readiness, health status, and 
health care shall be considered to include dental readi- 
ness, dental status, and dental care." 

Limitation on Fiscal Year 2004 Outlays for 
Temporary Reserve Health Care Programs 

Pub. L. 108-136, div. A, title VII, §706, Nov. 24, 2003, 117 
Stat. 1529, as amended by Pub. L. 110-181, div. A, title 
X, § 1063(g)(1), Jan. 28, 2008, 122 Stat. 323, provided that: 

"(a) Outlay Limitation. — In the administration of 
the temporary Reserve health care programs, the Sec- 
retary of Defense shall carry out those programs so as 
to limit the total Department of Defense expenditures 
under those programs during fiscal year 2004 to an 
amount not in excess $400,000,000. 

"(b) Continuity of Care. — In the administration of 
the temporary Reserve health care programs, the Sec- 
retary of Defense shall carry out the implementation 
and termination of those programs so as to ensure the 
least amount of disruption to the continuity of care for 
persons provided care under those programs. 

"(c) Temporary Reserve Health Care Programs. — 
For purposes of this section, the term 'temporary Re- 
serve health care programs' means the following: 

"(1) The program under [former] section 1076b of 

title 10, United States Code, as amended by section 

702. 

"(2) The program under section 1074(d) of title 10, 
United States Code, as amended by section 703. 

"(3) The program under section 704 [former 10 
U.S.C. 1145 note]." 

Disclosure of Information on Project 112 to 
Department of Veterans Affairs 

Pub. L. 107-314, div. A, title VII, §709, Dec. 2, 2002, 116 
Stat. 2586, provided that: 

"(a) Plan for Disclosure of Information. — Not 
later than 90 days after the date of the enactment of 
this Act [Dec. 2, 2002], the Secretary of Defense shall 
submit to Congress and the Secretary of Veterans Af- 
fairs a comprehensive plan for the review, declassifica- 
tion, and submittal to the Department of Veterans Af- 
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fairs of all records and information of the Department 
of Defense on Project 112 that are relevant to the provi- 
sion of benefits by the Secretary of Veterans Affairs to 
members of the Armed Forces who participated in that 
project. 

"(b) Plan Requirements. — (1) The records and infor- 
mation covered by the plan under subsection (a) shall 
be the records and information necessary to permit the 
identification of members of the Armed Forces who 
were or may have been exposed to chemical or biologi- 
cal agents as a result of Project 112. 

"(2) The plan shall provide for completion of all ac- 
tivities contemplated by the plan not later than one 
year after the date of the enactment of this Act [Dec. 
2, 2002]. 

"(c) Identification op Other Projects or Tests. — 
The Secretary of Defense also shall work with veterans 
and veterans service organizations to identify other 
projects or tests conducted by the Department of De- 
fense that may have exposed members of the Armed 
Forces to chemical or biological agents. 

"(d) GAO Reports on Plan and Implementation. — (1) 
Not later than 30 days after submission of the plan 
under subsection (a), the Comptroller General shall 
submit to Congress a report reviewing the plan. The re- 
port shall include an examination of whether adequate 
resources have been committed, the timeliness of the 
information to be released to the Department of Veter- 
ans Affairs, and the adequacy of the procedures to no- 
tify affected veterans of potential exposure. 

"(2) Not later than six months after implementation 
of the plan begins, the Comptroller General shall sub- 
mit to Congress a report evaluating the progress in the 
implementation of the plan. 

"(e) DOD Reports on Implementation. — (1) Not later 
than six months after the date of the enactment of this 
Act [Dec. 2, 2002], and upon completion of all activities 
contemplated by the plan under subsection (a), the Sec- 
retary of Defense shall submit to Congress and the Sec- 
retary of Veterans Affairs a report on progress in the 
implementation of the plan. 

"(2) Each report under paragraph (1) shall include, for 
the period covered by such report — 

"(A) the number of records reviewed; 

"(B) each test, if any, under Project 112 identified 

during such review; 

"(C) for each test so identified — 
"(i) the test name; 
"(ii) the test objective; 

"(iii) the chemical or biological agent or agents 
involved; and 

"(iv) the number of members of the Armed 
Forces, and civilian personnel, potentially effected 
by such test; and 

"(D) the extent of submittal of records and infor- 
mation to the Secretary of Veterans Affairs under 
this section. 

"(f) Project 112. — For purposes of this section, 
Project 112 refers to the chemical and biological weap- 
ons vulnerability-testing program of the Department of 
Defense conducted by the Deseret Test Center from 1963 
to 1969. The project included the Shipboard Hazard and 
Defense (SHAD) project of the Navy." 

Health Care at Former Uniformed Services 
Treatment Facilities for Active Duty Members 
Stationed at Certain Remote Locations 

Pub. L. 106-65, div. A, title VII, §706, Oct. 5, 1999, 113 
Stat. 684, as amended by Pub. L. 106-398, §1 [[div. A], 
title VII, § 722(a)(3)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-185, provided that: 

"(a) Authority. — Health care may be furnished by a 
designated provider pursuant to any contract entered 
into by the designated provider under section 722(b) of 
the National Defense Authorization Act for Fiscal Year 
1997 (Public Law 104-201; 10 U.S.C. 1073 note) to eligible 
members who reside within the service area of the des- 
ignated provider. 

"(b) Eligibility. — A member of the uniformed serv- 
ices (as defined in section 1072(1) of title 10, United 



States Code) is eligible for health care under subsection 
(a) if the member is a member described in section 
731(c) of the National Defense Authorization Act for 
Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1811; 10 
U.S.C. 1074 note). 

"(c) Applicable Policies. — In furnishing health care 
to an eligible member under subsection (a), a des- 
ignated provider shall adhere to the Department of De- 
fense policies applicable to the furnishing of care under 
the TRICARE Prime Remote program, including co- 
ordinating with uniformed services medical authorities 
for hospitalizations and all referrals for specialty care. 

"(d) Reimbursement Rates. — The Secretary of De- 
fense, in consultation with the designated providers, 
shall prescribe reimbursement rates for care furnished 
to eligible members under subsection (a). The rates pre- 
scribed for health care may not exceed the amounts al- 
lowable under the TRICARE Standard plan for the 
same care." 

Temporary Authority for Managed Care Expansion 
to Members on Active Duty at Certain Remote 
Locations; "TRICARE Program" and "TRICARE 
Prime Plan" Defined 

Pub. L. 105-85, div. A, title VII, §731(b)-(f), Nov. 18, 
1997, 111 Stat. 1811, 1812, as amended by Pub. L. 106-398, 
§1 [[div. A], title VII, §722(a)(2), (b)(2)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-185, 1654A-186, provided that: 

"(b) Temporary Authority for Managed Care Ex- 
pansion to Members on Active Duty at Certain Re- 
mote Locations. — (1) A member of the uniformed serv- 
ices described in subsection (c) is entitled to receive 
care under the Civilian Health and Medical Program of 
the Uniformed Services. In connection with such care, 
the Secretary of Defense shall waive the obligation of 
the member to pay a deductible, copayment, or annual 
fee that would otherwise be applicable under that pro- 
gram for care provided to the members under the pro- 
gram. A dependent of the member, as described in sub- 
paragraph (A), (D), or (I) of section 1072(2) of title 10, 
United States Code, who is residing with the member 
shall have the same entitlement to care and to waiver 
of charges as the member. 

"(2) A member or dependent of the member, as the 
case may be, who is entitled under paragraph (1) to re- 
ceive health care services under CHAMPUS shall re- 
ceive such care from a network provider under the 
TRICARE program if such a provider is available in the 
service area of the member. 

"(3) Paragraph (1) shall take effect on the date of the 
enactment of this Act [Nov. 18, 1997] and shall expire 
with respect to a member upon the later of the follow- 
ing: 

"(A) The date that is one year after the date of the 
enactment of this Act. 

"(B) The date on which the amendments made by 
subsection (a) [amending this section] apply with re- 
spect to the coverage of medical care for, and provi- 
sion of such care to, the member. 

"(4) The Secretary of Defense shall consult with the 
other administering Secretaries in the administration 
of this subsection. 

"(c) Eligible Members. — A member referred to in 
subsection (b) is a member of the uniformed services on 
active duty who — 

"(1) receives a duty assignment described in sub- 
section (d); and 

"(2) pursuant to the assignment of such duty, re- 
sides at a location that is more than 50 miles, or ap- 
proximately one hour of driving time, from — 

"(A) the nearest health care facility of the uni- 
formed services adequate to provide the needed care 
under chapter 55 of title 10, United States Code; and 
"(B) the nearest source of the needed care that is 
available to the member under the TRICARE Prime 
plan. 

"(d) Duty Assignments Covered. — A duty assign- 
ment referred to in subsection (c)(1) means any of the 
following: 

"(1) Permanent duty as a recruiter. 
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"(2) Permanent duty at an educational institution 
to instruct, administer a program of instruction, or 
provide administrative services in support of a pro- 
gram of instruction for the Reserve Officers' Training 
Corps. 

"(3) Permanent duty as a full-time adviser to a unit 

of a reserve component of the uniformed services. 
"(4) Any other permanent duty designated by the 

Secretary concerned for purposes of this subsection. 

"(e) Payment of Costs. — Deductibles, copayments, 
and annual fees not payable by a member by reason of 
a waiver granted under the regulations prescribed pur- 
suant to subsection (b) shall be paid out of funds avail- 
able to the Department of Defense for the Defense 
Health Program. 

"(f) Definitions. — In this section [amending this sec- 
tion and enacting provisions set out as a note above]: 
"(1) The term 'TRICARE program' has the meaning 

given that term in section 1072(7) of title 10, United 

States Code. 

"(2) The term 'TRICARE Prime plan' means a plan 
under the TRICARE program that provides for the 
voluntary enrollment of persons for the receipt of 
health care services to be furnished in a manner simi- 
lar to the manner in which health care services are 
furnished by health maintenance organizations. 

"(3) The terms 'uniformed services' and 'admin- 
istering Secretaries' have the meanings given those 
terms in section 1072 of title 10, United States Code." 
[Pub. L. 106-398, §1 [[div. A], title VII, §722(c)(2), (3)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-186, provided that: 

["(2) The amendments made by subsection (a)(2) 
[amending section 731(b)-(f) of Pub. L. 105-85, set out 
above], with respect to members of the uniformed serv- 
ices, and the amendments made by subsection (b)(2) 
[amending section 731(b)-(f) of Pub. L. 105-85, set out 
above], with respect to dependents of members, shall 
take effect on the date of the enactment of this Act 
[Oct. 30, 2000] and shall expire with respect to a member 
or the dependents of a member, respectively, on the 
later of the following: 

["(A) The date that is one year after the date of the 
enactment of this Act. 

["(B) The date on which the policies required by the 
amendments made by subsection (a)(1) or (b)(1) 
[amending this section and section 1079 of this title] 
are implemented with respect to the coverage of med- 
ical care for and provision of such care to the member 
or dependents, respectively. 

["(3) Section 731(b)(3) of Public Law 105-85 [set out 
above] does not apply to a member of the Coast Guard, 
the National Oceanic and Atmospheric Administration, 
or the Commissioned Corps of the Public Health Serv- 
ice, or to a dependent of a member of a uniformed serv- 
ice."] 

Independent Research Regarding Gulf War 
Syndrome 

Section 743 of Pub. L. 104-201 provided that: 
"(a) Definitions. — For purposes of this section: 

"(1) The term 'Gulf War service' means service on 
active duty as a member of the Armed Forces in the 
Southwest Asia theater of operations during the Per- 
sian Gulf War. 

"(2) The term 'Gulf War syndrome' means the com- 
plex of illnesses and symptoms commonly known as 
Gulf War syndrome. 

"(3) The term 'Persian Gulf War' has the meaning 
given that term in section 101(33) of title 38, United 
States Code. 

"(b) Research.— The Secretary of Defense shall pro- 
vide, by contract, grant, or other transaction, for sci- 
entific research to be carried out by entitles independ- 
ent of the Federal Government on possible causal rela- 
tionships between Gulf War syndrome and — 

"(1) the possible exposures of members of the 
Armed Forces to chemical warfare agents or other 
hazardous materials during Gulf War service; and 

"(2) the use by the Department of Defense during 
the Persian Gulf War of combinations of various in- 
oculations and investigational new drugs. 



"(c) Procedures for Awarding Grants. — The Sec- 
retary shall prescribe the procedures to be used to 
make research awards under subsection (b). The proce- 
dures shall — 

"(1) include a comprehensive, independent peer-re- 
view process for the evaluation of proposals for sci- 
entific research that are submitted to the Depart- 
ment of Defense; and 

"(2) provide for the final selection of proposals for 
award to be based on the scientific merit and pro- 
gram relevance of the proposed research. 
"(d) Availability of Funds. — Of the amount author- 
ized to be appropriated under section 301(21) [110 Stat. 
2475] for defense medical programs, $10,000,000 is avail- 
able for research under subsection (b)." 

Persian Gulf Illness 

Sections 761, 762, and 770 of title VII of Pub. L. 105-85 
provided that: 

"SEC. 761. DEFINITIONS. 
"For purposes of this subtitle [subtitle F (§§761-771) 

of title VII of Pub. L. 105-85, enacting sections 1074e, 

1074f, and 1107 of this title and this note]: 

"(1) The term 'Gulf War illness' means any one of 
the complex of illnesses and symptoms that might 
have been contracted by members of the Armed 
Forces as a result of service in the Southwest Asia 
theater of operations during the Persian Gulf War. 

"(2) The term 'Persian Gulf War' has the meaning 
given that term in section 101 of title 38, United 
States Code. 

"(3) The term 'Persian Gulf veteran' means an indi- 
vidual who served on active duty in the Armed Forces 
in the Southwest Asia theater of operations during 
the Persian Gulf War. 

"(4) The term 'contingency operation' has the 
meaning given that term in section 101(a) of title 10, 
United States Code, and includes a humanitarian op- 
eration, peacekeeping operation, or similar oper- 
ation. 

"SEC. 762. PLAN FOR HEALTH CARE SERVICES FOR 
PERSIAN GULF VETERANS, 
"(a) Plan Required. — The Secretary of Defense and 
the Secretary of Veterans Affairs, acting jointly, shall 
prepare a plan to provide appropriate health care to 
Persian Gulf veterans (and dependents eligible by law) 
who suffer from a Gulf War illness. 

"(b) Contents of Plan. — In preparing the plan, the 
Secretaries shall — 

"(1) use the presumptions of service connection and 
illness specified in paragraphs (1) and (2) of section 
721(d) of the National Defense Authorization Act for 
Fiscal Year 1995 (Public Law 103-337; 10 U.S.C. 1074 
note) to determine the Persian Gulf veterans (and de- 
pendents eligible by law) who should be covered by 
the plan; 

"(2) consider the need and methods available to pro- 
vide health care services to Persian Gulf veterans 
who are no longer on active duty in the Armed 
Forces, such as Persian Gulf veterans who are mem- 
bers of the reserve components and Persian Gulf vet- 
erans who have been separated from the Armed 
Forces; and 

"(3) estimate the costs to the Government of pro- 
viding full or partial health care services under the 
plan to covered Persian Gulf veterans (and covered 
dependents eligible by law). 

"(c) Follow-up Treatment. — The plan required by 
subsection (a) shall specifically address the measures 
to be used to monitor the quality, appropriateness, and 
effectiveness of, and patient satisfaction with, health 
care services provided to Persian Gulf veterans after 
their initial medical examination as part of registra- 
tion in the Persian Gulf War Veterans Health Registry 
or the Comprehensive Clinical Evaluation Program. 

"(d) Submission of Plan.— Not later than March 1, 
1998, the Secretaries shall submit to Congress the plan 
required by subsection (a). 
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"SEC. 770. PERSIAN GULF ILLNESS CLINICAL 

TRIALS PROGRAM, 
"(a) Findings. — Congress finds the following: 

"(1) There are many ongoing studies that inves- 
tigate risk factors which may be associated with the 
health problems experienced by Persian Gulf veter- 
ans; however, there have been no studies that exam- 
ine health outcomes and the effectiveness of the 
treatment received by such veterans. 

"(2) The medical literature and testimony pre- 
sented in hearings on Gulf War illnesses indicate that 
there are therapies, such as cognitive behavioral 
therapy, that have been effective in treating patients 
with symptoms similar to those seen in many Persian 
Gulf veterans. 

"(b) Establishment of Program. — The Secretary of 
Defense and the Secretary of Veterans Affairs, acting 
jointly, shall establish a program of cooperative clini- 
cal trials at multiple sites to assess the effectiveness of 
protocols for treating Persian Gulf veterans who suffer 
from ill-defined or undiagnosed conditions. Such proto- 
cols shall include a multidisciplinary treatment model, 
of which cognitive behavioral therapy is a component. 

"(c) Funding. — Of the funds authorized to be appro- 
priated in section 201(1) [111 Stat. 1655] for research, de- 
velopment, test, and evaluation for the Army, the sum 
of $4,500,000 shall be available for program element 
62787A (medical technology) in the budget of the De- 
partment of Defense for fiscal year 1998 to carry out the 
clinical trials program established pursuant to sub- 
section (b)." 

Pub. L. 103-337, div. A, title VII, §§721, 722, Oct. 5, 1994, 
108 Stat. 2804, 2807, as amended by Pub. L. 104-106, div. 
A, title XV, § 1504(a)(4), (5), Feb. 10, 1996, 110 Stat. 513; 
Pub. L. 108-136, div. A, title X, § 1031(e), Nov. 24, 2003, 117 
Stat. 1604, provided that: 

"SEC. 721. PROGRAMS RELATED TO DESERT 
STORM MYSTERY ILLNESS, 
"(a) Outreach Program to Persian Gulp Veterans 
and Families. — The Secretary of Defense shall insti- 
tute a comprehensive outreach program to inform 
members of the Armed Forces who served in the South- 
west Asia theater of operations during the Persian Gulf 
Conflict, and the families of such members, of illnesses 
that may result from such service. The program shall 
be carried out through both medical and command 
channels, as well as any other means the Secretary 
considers appropriate. Under the program, the Sec- 
retary shall — 

"(1) inform such individuals regarding — 

"(A) common disease symptoms reported by Per- 
sian Gulf veterans that may be due to service in the 
Southwest Asia theater of operations; 
"(B) blood donation policy; 

"(C) available counseling and medical care for 
such members; and 

"(D) possible health risks to children of Persian 
Gulf veterans; 

"(2) inform such individuals of the procedures for 
registering in either the Persian Gulf Veterans 
Health Surveillance System of the Department of De- 
fense or the Persian Gulf War Health Registry of the 
Department of Veterans Affairs; and 

"(3) encourage such members to report any symp- 
toms they may have and to register in the appro- 
priate health surveillance registry. 
"(b) Incentives to Persian Gulp Veterans To Reg- 
ister. — In order to encourage Persian Gulf veterans to 
register any symptoms they may have in one of the ex- 
isting health registries, the Secretary of Defense shall 
provide the following: 

"(1) For any Persian Gulf veteran who is on active 
duty and who registers with the Department of De- 
fense's Persian Gulf War Veterans Health Surveil- 
lance System, a full medical evaluation and any re- 
quired medical care. 

"(2) For any Persian Gulf War veteran who is, as of 
the date of the enactment of this Act [Oct. 5, 1994], a 
member of a reserve component, opportunity to reg- 



ister at a military medical facility in the Persian 
Gulf Veterans Health Care Surveillance System and, 
in the case of a Reserve who registers in that reg- 
istry, a full medical evaluation by the Department of 
Defense. Depending on the results of the evaluation 
and on eligibility status, reserve personnel may be 
provided medical care by the Department of Defense. 

"(3) For a Persian Gulf veteran who is not, as of the 
date of the enactment of this Act [Oct. 5, 1994], on ac- 
tive duty or a member of a reserve component, assist- 
ance and information at a military medical facility 
on registering with the Persian Gulf War Registry of 
the Department of Veterans Affairs and information 
related to support services provided by the Depart- 
ment of Veterans Affairs. 

"(c) Compatibility op Department op Defense and 
Department of Veterans Affairs Registries. — The 
Secretary of Defense shall take appropriate actions to 
ensure — 

"(1) that the data collected by and the testing pro- 
tocols of the Persian Gulf War Health Surveillance 
System maintained by the Department of Defense are 
compatible with the data collected by and the testing 
protocols of the Persian Gulf War Veterans Health 
Registry maintained by the Department of Veterans 
Affairs; and 

"(2) that all information on individuals who reg- 
ister with the Department of Defense for purposes of 
the Persian Gulf War Health Surveillance System is 
provided to the Secretary of Veterans Affairs for in- 
corporation into the Persian Gulf War Veterans 
Health Registry. 

"(d) Presumptions on Behalf of Service Member. — 
(1) A member of the Armed Forces who is a Persian 
Gulf veteran, who has symptoms of illness, and who the 
Secretary concerned finds may have become ill as a re- 
sult of serving on active duty in the Southwest Asia 
theater of operations during the Persian Gulf War shall 
be considered for Department of Defense purposes to 
have become ill as a result of serving in that theater of 
operations. 

"(2) A member of the Armed Forces who is a Persian 
Gulf veteran and who reports being ill as a result of 
serving on active duty in the Southwest Asia theater of 
operations during the Persian Gulf War shall be consid- 
ered for Department of Defense purposes to have be- 
come ill as a result of serving in that theater of oper- 
ations until such time as the weight of medical evi- 
dence establishes other cause or causes of the member's 
illness. 

"(3) The Secretary concerned shall ensure that, for 
the purposes of health care treatment by the Depart- 
ment of Defense, health care and personnel administra- 
tion, and disability evaluation by the Department of 
Defense, the symptoms of any member of the Armed 
Forces covered by paragraph (1) or (2) are examined in 
light of the member's service in the Persian Gulf War 
and in light of the reported symptoms of other Persian 
Gulf veterans. The Secretary shall ensure that, in pro- 
viding health care diagnosis and treatment of the mem- 
ber, a broad range of potential causes of the member's 
symptoms are considered and that the member's symp- 
toms are considered collectively, as well as by type of 
symptom or medical specialty, and that treatment 
across medical specialties is coordinated appropriately. 

"(4) The Secretary of Defense shall ensure that the 
presumptions of service connection and illness specified 
in paragraphs (1) and (2) are incorporated in appro- 
priate service medical and personnel regulations and 
are widely disseminated throughout the Department of 
Defense. 

"(e) Revision of the Physical Evaluation Board 
Criteria. — (1) The Secretary of Defense, in consulta- 
tion with the Secretary of Veterans Affairs and the 
Secretary of Health and Human Services, shall ensure 
that case definitions of Persian Gulf related illnesses, 
as well as the Physical Evaluation Board criteria used 
to set disability ratings for members no longer medi- 
cally qualified for continuation on active duty, are es- 
tablished as soon as possible to permit accurate disabil- 
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ity ratings related to a diagnosis of Persian Gulf ill- 
nesses. 

"(2) Until revised disability criteria can be imple- 
mented and members of the Armed Forces can be rated 
against those criteria, the Secretary of Defense shall 
ensure — 

"(A) that any member of the Armed Forces on ac- 
tive duty who may be suffering from a Persian Gulf- 
related illness is afforded continued military medical 

care; and 

"(B) that any member of the Armed Forces on ac- 
tive duty who is found by a Physical Evaluation 
Board to be unfit for continuation on active duty as 
a result of a Persian Gulf-related illness for which the 
board has no rating criteria (or inadequate rating cri- 
teria) for the illness or condition from which the 
member suffers is placed on the temporary disability 
retired list. 

"(f) Review of Records and Rerating of Previously 
Discharged Gulf War Veterans. — (1) The Secretary of 
Defense, in consultation with the Secretary of Veterans 
Affairs, shall ensure that a review is made of the health 
and personnel records of each Persian Gulf veteran who 
before the date of the enactment of this Act [Oct. 5, 
1994] was discharged from active duty, or was medically 
retired, as a result of a Physical Evaluation Board 
process. 

"(2) The review under paragraph (1) shall be carried 
out to ensure that former Persian Gulf veterans who 
may have been suffering from a Persian Gulf-related 
illness at the time of discharge or retirement from ac- 
tive duty as a result of the Physical Evaluation Board 
process are reevaluated in accordance with the criteria 
established under subsection (e)(1) and, if appropriate, 
are rerated. 

"(g) Persian Gulf Illness Medical Referral Cen- 
ters. — The Secretary of Defense shall evaluate the fea- 
sibility of establishing one or more medical referral 
centers to provide uniform, coordinated medical care 
for Persian Gulf veterans on active duty who are or 
may be suffering from a Persian Gulf-related illness. 
The Secretary shall submit a report on such feasibility 
to the Committees on Armed Services of the Senate 
and House of Representatives not later than six months 
after the date of the enactment of this Act [Oct. 5, 
1994]. 

"[(h) Repealed. Pub. L. 108-136, div. A, title X, 
§ 1031(e), Nov. 24, 2003, 117 Stat. 1604.] 

"(i) Persian Gulf Veteran. — For purposes of this 
section, a Persian Gulf veteran is an individual who 
served on active duty in the Armed Forces in the 
Southwest Asia theater of operations during the Per- 
sian Gulf Conflict. 

"SEC. 722. STUDIES OF HEALTH CONSEQUENCES OF 
MILITARY SERVICE OR EMPLOYMENT IN 
SOUTHWEST ASIA DURING THE PERSIAN GULF 
WAR. 

"(a) In General. — The Secretary of Defense, in co- 
ordination with the Secretary of Veterans Affairs and 
the Secretary of Health and Human Services, shall con- 
duct studies and administer grants for studies to deter- 
mine — 

"(1) the nature and causes of illnesses suffered by 
individuals as a consequence of service or employ- 
ment by the United States in the Southwest Asia the- 
ater of operations during the Persian Gulf War; and 

"(2) the appropriate treatment for those illnesses. 
"(b) Nature of the Studies.— (1) Studies under sub- 
section (a) — 

"(A) shall include consideration of the range of po- 
tential exposure of individuals to environmental, bat- 
tlefield, and other conditions incident to service in 
the theater; 

"(B) shall be conducted so as to provide assess- 
ments of both short-term and long-term effects to the 
health of individuals as a result of those exposures; 
and 

"(C) shall include, at a minimum, the following 
types of studies: 



"(i) An epidemiological study or studies on the 
incidence, prevalence, and nature of the illness and 
symptoms and the risk factors associated with 
symptoms or illnesses. 

"(ii) Studies to determine the health conse- 
quences of the use of pyridostigmine bromide as a 
pretreatment antidote enhancer during the Persian 
Gulf War, alone or in combination with exposure to 
pesticides, environmental toxins, and other hazard- 
ous substances. 

"(iii) Clinical research and other studies on the 
causes, possible transmission, and treatment of 
Persian Gulf-related illnesses. 
"(2)(A) The first project carried out under paragraph 
(l)(C)(ii) shall be a retrospective study of members of 
the Armed Forces who served in the Southwest Asia 
theater of operations during the Persian Gulf War. 

"(B) The second project carried out under paragraph 
(l)(C)(ii) shall consist of animal research and non- 
animal research, including in vitro systems, as re- 
quired, designed to determine whether the use of 
pyridostigmine bromide in combination with exposure 
to pesticides or other organophosphates, carbamates, 
or relevant chemicals will result in increased toxicity 
in animals and is likely to have a similar effect on hu- 
mans. 

"(c) Individuals Covered by the Studies. — Studies 
conducted pursuant to subsections [sic] (a) shall apply 
to the following individuals: 

"(1) Individuals who served as members of the 
Armed Forces in the Southwest Asia theater of oper- 
ations during the Persian Gulf War. 

"(2) Individuals who were civilian employees of the 
Department of Defense in that theater during that 
period. 

"(3) To the extent appropriate, individuals who 
were employees of contractors of the Department of 
Defense in that theater during that period. 

"(4) To the extent appropriate, the spouses and 
children of individuals described in paragraph (1). 
"(d) Plan for the Studies. — (1) The Secretary of De- 
fense shall prepare a coordinated plan for the studies to 
be conducted pursuant to subsection (a). The plan shall 
include plans and requirements for research grants in 
support of the studies. The Secretary shall submit the 
plan to the National Academy of Sciences for review 
and comment. 

"(2) The plan for studies pursuant to subsection (a) 
shall be updated annually. The Secretary of Defense 
shall request an annual review by the National Acad- 
emy of Sciences of the updated plan and study progress 
and results achieved during the preceding year. 

"(3) The plan, and annual updates to the plan, shall 
be prepared in coordination with the Secretary of Vet- 
erans Affairs and the Secretary of Health and Human 
Services. 

"(e) Funding. — (1) From the amount authorized to be 
appropriated pursuant to section 201 [108 Stat. 2690] for 
Defense-wide activities, the Secretary of Defense shall 
make available such funds as the Secretary considers 
necessary to support the studies conducted pursuant to 
subsection (a). 

"(2) For each year in which activities continue in 
support of the studies conducted pursuant to sub- 
section (a), the Secretary of Defense shall include in 
the budget request for the Department of Defense a re- 
quest for such funds as the Secretary determines nec- 
essary to continue the activities during that fiscal 
year. 

"(f) Reports.— (1) Not later than March 31, 1995, the 
Secretary of Defense shall submit to Congress the coor- 
dinated plan for the studies to be conducted pursuant 
to subsection (a) and the results of the review of that 
plan by the National Academy of Sciences. 

"(2) Not later than October 1 of each year through 
1998, the Secretary shall submit to Congress a report on 
the results of the studies conducted pursuant to sub- 
section (a), plans for continuation of the studies, and 
the results of the annual review of the studies by the 
National Academy of Sciences. 
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"(3) Each report under this section shall be prepared 
in coordination with the Secretary of Veterans Affairs 
and the Secretary of Health and Human Services. 

"(g) Definition. — In this section, the term 'Persian 
Gulf War' has the meaning given such term in section 
101 of title 38, United States Code." 

[For provisions establishing the Persian Gulf War 
Veterans Health Registry, provisions requiring a study 
by the Office of Technology Assessment of the Persian 
Gulf Registry and the Persian Gulf War Veterans 
Health Registry, provisions relating to an agreement 
with the National Academy of Sciences for review of 
health consequences of service during the Persian Gulf 
War, and coordination of government activities on 
health-related research on the Persian Gulf War, see 
title VII of Pub. L. 102-585, set out as a note under sec- 
tion 527 of Title 38, Veterans' Benefits.] 

Funding of Fisher Houses Associated With Army 
Medical Treatment Facilities 

Pub. L. 103-335, title VIII, §8017, Sept. 30, 1994, 108 
Stat. 2620, which provided that during fiscal year 1995 
and thereafter, proceeds from investment of Fisher 
House Investment Trust Fund were to be used to sup- 
port operation and maintenance of Fisher Houses asso- 
ciated with Army medical treatment facilities, was re- 
pealed and restated in section 2221(c)(1) of this title by 
Pub. L. 104-106, div. A, title IX, § 914(a)(1), (d)(4), Feb. 10, 
1996, 110 Stat. 412, 413. 

Mental Health Evaluations of Members of Armed 
Forces 

Pub. L. 102-484, div. A, title V, §546(a)-(h), Oct. 23, 
1992, 106 Stat. 2416-2419, which directed Secretary of De- 
fense, not later than 180 days after Oct. 23, 1992, to re- 
vise applicable regulations to incorporate certain re- 
quirements with respect to mental health evaluations 
of members of Armed Forces and to submit a report de- 
scribing process of preparing regulations, was repealed 
by Pub. L. 112-81, div. A, title VII, § 711(b), Dec. 31, 2011, 
125 Stat. 1476. 

Study on Risk-Sharing Contracts for Health Care 

Pub. L. 102-484, div. A, title VII, §725, Oct. 23, 1992, 106 
Stat. 2440, directed Secretary of Defense, in consulta- 
tion with Secretary of Health and Human Services, not 
later than 18 months after Oct. 23, 1992, to carry out a 
study of the feasibility and advisability of entering 
into risk-sharing contracts with eligible organizations 
described in 42 U.S.C. 1395mm(b) to furnish health care 
services to persons entitled to health care in a facility 
of a uniformed service under section 1074(b) or 1076(b) of 
this title, to develop a plan for the entry into contracts 
in accordance with the Secretary's determinations 
under the study, and to submit to Congress a report de- 
scribing the results of the study and containing any 
plan developed. 

Registry of Members of Armed Forces Serving in 
Operation Desert Storm 

Pub. L. 102-190, div. A, title VII, §734, Dec. 5, 1991, 105 
Stat. 1411, as amended by Pub. L. 102-585, title VII, §704, 
Nov. 4, 1992, 106 Stat. 4977; Pub. L. 108-136, div. A, title 
X, § 1031(c)(1), Nov. 24, 2003, 117 Stat. 1604, provided that: 
"(a) Establishment of Registry. — The Secretary of 
Defense shall establish and maintain a special record 
(in this section referred to as the 'Registry') relating to 
the following members of the Armed Forces: 

"(1) Members who, as determined by the Secretary, 
were exposed to the fumes of burning oil in the Oper- 
ation Desert Storm theater of operations during the 
Persian Gulf conflict. 

"(2) Any other members who served in the Oper- 
ation Desert Storm theater of operations during the 
Persian Gulf conflict. 

"(b) Contents of Registry.— (1) The Registry shall 
include — 

"(A) with respect to each class of members referred 
to in each of paragraphs (1) and (2) of subsection (a) — 



"(i) a list containing each such member's name 
and other relevant identifying information with re- 
spect to the member; and 

"(ii) to the extent that data are available and in- 
clusion of the data is feasible, a description of the 
circumstances of the member's service during the 
Persian Gulf conflict, including the locations in the 
Operation Desert Storm theater of operations in 
which such service occurred and the atmospheric 
and other environmental circumstances in such lo- 
cations at the time of such service; and 
"(B) with respect to the members referred to in sub- 
section (a)(1), a description of the circumstances of 
each exposure of each such member to the fumes of 
burning oil as described in such subsection (a)(1), in- 
cluding the length of time of the exposure. 
"(2) The Secretary shall establish the Registry with 
the advice of an independent scientific organization. 

"[(c) Repealed. Pub. L. 108-136, div. A, title X, 
§ 1031(c)(1), Nov. 24, 2003, 117 Stat. 1604.] 

"(d) Medical Examination. — Upon the request of any 
member listed in the Registry pursuant to subsection 
(a)(1), the Secretary of the military department con- 
cerned shall, if medically appropriate, furnish a pul- 
monary function examination and chest x-ray to such 
person. 

"(e) Effective Date. — The Secretary shall establish 
the Registry not later than 180 days after the date of 
the enactment of this Act [Dec. 5, 1991]. 
"(f) Definitions. — For purposes of this section: 

"(1) The term 'Operation Desert Storm' has the 
meaning given such term in section 3(1) of the Per- 
sian Gulf Conflict Supplemental Authorization and 
Personnel Benefits Act of 1991 (Public Law 102-25; 105 
Stat. 77; 10 U.S.C. 101 note). 

"(2) The term 'Persian Gulf conflict' has the mean- 
ing given such term in section 3(3) of such Act." 
[For provisions relating to the Persian Gulf War Vet- 
erans Health Registry, see title VII of Pub. L. 102-585, 
set out as a note under section 527 of Title 38, Veterans' 
Benefits.] 

Advisory Committee on Mental Health Evaluation 
Protections 

Section 554 of Pub. L. 101-510, as amended by Pub. L. 
102-484, div. A, title V, §546(j)[(i)], Oct. 23, 1992, 106 Stat. 
2419, directed Secretary of Defense, not later than 60 
days after Nov. 5, 1990, to establish an advisory com- 
mittee to develop and recommend to the Secretary, not 
later than 6 months after Nov. 5, 1990, regulations on 
procedural protections that should be afforded to any 
member of the Armed Forces who is referred by a com- 
manding officer for a mental health evaluation by a 
mental health professional and directed Secretary, not 
later than 30 days after receipt of the report, to submit 
to Congress the report of the advisory committee, 
along with such additional comments and recommenda- 
tions by the Secretary as the Secretary considers ap- 
propriate. 

Prohibition on Fee for Outpatient Care at 
Military Medical Treatment Facilities 

Section 721 of Pub. L. 101-189 provided that during fis- 
cal years 1990 and 1991, the Secretary of Defense could 
not impose a charge for the receipt of outpatient medi- 
cal or dental care at a military medical treatment fa- 
cility. Similar provisions were contained in the follow- 
ing prior authorization act: 

Pub. L. 100-180, div. A, title VII, §722, Dec. 4, 1987, 101 
Stat. 1116. 

Restriction on Use of Information Obtained Dur- 
ing Certain Epidemiologic-Assessment Interviews 

Pub. L. 99-661, div. A, title VII, § 705(c), Nov. 14, 1986, 
100 Stat. 3904, provided that: 

"(1) Information obtained by the Department of De- 
fense during or as a result of an epidemiologic-assess- 
ment interview with a serum-positive member of the 
Armed Forces may not be used to support any adverse 
personnel action against the member. 
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"(2) For purposes of paragraph (1): 

"(A) The term 'epidemiologic-assessment interview' 
means questioning of a serum-positive member of the 
Armed Forces for purposes of medical treatment or 
counseling or for epidemiologic or statistical pur- 
poses. 

"(B) The term 'serum-positive member of the 
Armed Forces' means a member of the Armed Forces 
who has been identified as having been exposed to a 
virus associated with the acquired immune deficiency 
syndrome. 

"(C) The term 'adverse personnel action' includes — 
"(i) a court-martial; 
"(ii) non-judicial punishment; 

"(iii) involuntary separation (other than for med- 
ical reasons); 

"(iv) administrative or punitive reduction in 
grade; 

"(v) denial of promotion; 

"(vi) an unfavorable entry in a personnel record; 

"(vii) a bar to reenlistment; and 

"(viii) any other action considered by the Sec- 
retary concerned to be an adverse personnel ac- 
tion." 

Study op Medical Needs op Armed Forces; Report 
to President and Congress 

Pub. L. 92-129, title I, § 101(c), Sept. 28, 1971, 85 Stat. 
354, authorized Secretary of Defense and Secretary of 
Health, Education, and Welfare to conduct a joint 
study of means of meeting medical needs of Armed 
Forces through means requiring less dependence on 
Armed Forces medical personnel, giving consideration 
to providing medical care for military personnel and 
their dependents under contracts with clinics, hos- 
pitals, and individual members of the medical profes- 
sion at or near military installations within and out- 
side the United States. The study and recommenda- 
tions were to be submitted to President and Congress 
no later than 6 months after Sept. 28, 1971. 

Executive Order No. 13075 

Ex. Ord. No. 13075, Feb. 19, 1997, 63 F.R. 9085, which es- 
tablished the Special Oversight Board for Department 
of Defense Investigations of Gulf War Chemical and Bi- 
ological Incidents, was revoked by Ex. Ord. No. 13225, 
§3(e), Sept. 28, 2001, 66 F.R. 50292. 

§ 1074a. Medical and dental care: members on 
duty other than active duty for a period of 
more than 30 days 

(a) Under joint regulations prescribed by the 
administering Secretaries, the following persons 
are entitled to the benefits described in sub- 
section (b): 

(1) Each member of a uniformed service who 
incurs or aggravates an injury, illness, or dis- 
ease in the line of duty while performing — 

(A) active duty for a period of 30 days or 
less; 

(B) inactive-duty training; or 

(C) service on funeral honors duty under 
section 12503 of this title or section 115 of 
title 32. 

(2) Each member of a uniformed service who 
incurs or aggravates an injury, illness, or dis- 
ease while traveling directly to or from the 
place at which that member is to perform or 
has performed — 

(A) active duty for a period of 30 days or 
less; 

(B) inactive-duty training; or 

(C) service on funeral honors duty under 
section 12503 of this title or section 115 of 
title 32. 



(3) Each member of the armed forces who in- 
curs or aggravates an injury, illness, or dis- 
ease in the line of duty while remaining over- 
night immediately before the commencement 
of inactive-duty training, or while remaining 
overnight, between successive periods of inac- 
tive-duty training, at or in the vicinity of the 
site of the inactive-duty training. 

(4) Each member of the armed forces who in- 
curs or aggravates an injury, illness, or dis- 
ease in the line of duty while remaining over- 
night immediately before serving on funeral 
honors duty under section 12503 of this title or 
section 115 of title 32 at or in the vicinity of 
the place at which the member was to so 
serve, if the place is outside reasonable com- 
muting distance from the member's residence. 

(b) A person described in subsection (a) is enti- 
tled to — 

(1) the medical and dental care appropriate 
for the treatment of the injury, illness, or dis- 
ease of that person until the resulting disabil- 
ity cannot be materially improved by further 
hospitalization or treatment; and 

(2) subsistence during hospitalization. 

(c) A member is not entitled to benefits under 
subsection (b) if the injury, illness, or disease, or 
aggravation of an injury, illness, or disease de- 
scribed in subsection (a)(2), is the result of the 
gross negligence or misconduct of the member. 

(d) (1) The Secretary concerned shall provide to 
members of the Selected Reserve who are as- 
signed to units scheduled for deployment within 
75 days after mobilization the following medical 
and dental services: 

(A) An annual medical screening. 

(B) For members who are over 40 years of 
age, a full physical examination not less often 
than once every two years. 

(C) An annual dental screening. 

(D) The dental care identified in an annual 
dental screening as required to ensure that a 
member meets the dental standards required 
for deployment in the event of mobilization. 

(2) The services provided under this subsection 
shall be provided at no cost to the member. 

(e) (1) A member of a uniformed service on ac- 
tive duty for health care or recuperation rea- 
sons, as described in paragraph (2), is entitled to 
medical and dental care on the same basis and 
to the same extent as members covered by sec- 
tion 1074(a) of this title while the member re- 
mains on active duty. 

(2) Paragraph (1) applies to a member de- 
scribed in paragraph (1) or (2) of subsection (a) 
who, while being treated for (or recovering from) 
an injury, illness, or disease incurred or aggra- 
vated in the line of duty, is continued on active 
duty pursuant to a modification or extension of 
orders, or is ordered to active duty, so as to re- 
sult in active duty for a period of more than 30 
days. 

(f) (1) At any time after the Secretary con- 
cerned notifies members of the Ready Reserve 
that the members are to be called or ordered to 
active duty for a period of more than 30 days, 
the administering Secretaries may provide to 
each such member any medical and dental 
screening and care that is necessary to ensure 
that the member meets the applicable medical 
and dental standards for deployment. 
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(2) The notification to members of the Ready 
Reserve described in paragraph (1) shall include 
notice that the members are eligible for screen- 
ing and care under this section. 

(3) A member provided medical or dental 
screening or care under paragraph (1) may not 
be charged for the screening or care. 

(g) (1) The Secretary concerned may provide to 
any member of the Selected Reserve not de- 
scribed in subsection (d)(1) or (f), and to any 
member of the Individual Ready Reserve de- 
scribed in section 10144(b) of this title the medi- 
cal and dental services specified in subsection 
(d)(1) if the Secretary determines that the re- 
ceipt of such services by such member is nec- 
essary to ensure that the member meets applica- 
ble standards of medical and dental readiness. 

(2) Services may not be provided to a member 
under this subsection for a condition that is the 
result of the member's own misconduct. 

(3) The services provided under this subsection 
shall be provided at no cost to the member. 

(h) (1) The Secretary of Defense may provide to 
any member of the reserve components perform- 
ing inactive-duty training during scheduled unit 
training assemblies access to mental health as- 
sessments with a licensed mental health profes- 
sional who shall be available for referrals during 
duty hours on the premises of the principal duty 
location of the member's unit. 

(2) Mental health services provided to a mem- 
ber under this subsection shall be at no cost to 
the member. 

(i) Amounts available for operation and main- 
tenance of a reserve component of the armed 
forces may be available for purposes of this sec- 
tion to ensure the medical, dental, and behav- 
ioral health readiness of members of such re- 
serve component. 

(Added Pub. L. 98-94, title X, § 1012(a)(1), Sept. 24, 
1983, 97 Stat. 664; amended Pub. L. 98-525, title 
VI, § 631(a)(1), Oct. 19, 1984, 98 Stat. 2542; Pub. L. 

98- 557, §19(4), Oct. 30, 1984, 98 Stat. 2869; Pub. L. 

99- 145, title XIII, § 1303(a)(7), Nov. 8, 1985, 99 Stat. 
739; Pub. L. 99-661, div. A, title VI, § 604(a)(1), 
Nov. 14, 1986, 100 Stat. 3874; Pub. L. 104-106, div. 
A, title VII, §§ 702(a), 704(a), Feb. 10, 1996, 110 
Stat. 371, 372; Pub. L. 105-85, div. A, title V, 
§ 513(a), Nov. 18, 1997, 111 Stat. 1730; Pub. L. 
106-65, div. A, title V, §578(i)(l), title VII, § 705(b), 
Oct. 5, 1999, 113 Stat. 629, 683; Pub. L. 107-107, div. 
A, title V, § 513(a), Dec. 28, 2001, 115 Stat. 1093; 
Pub. L. 108-106, title I, §1114, Nov. 6, 2003, 117 
Stat. 1216; Pub. L. 108-136, div. A, title VII, §701, 
Nov. 24, 2003, 117 Stat. 1525; Pub. L. 110-417, [div. 
A], title VII, § 735(a), Oct. 14, 2008, 122 Stat. 4513; 
Pub. L. 112-81, div. A, title VII, § 703(a), Dec. 31, 
2011, 125 Stat. 1471.) 

Amendments 

2011— Subsec. (h). Pub. L. 112-81, § 703(a)(2), added sub- 
sec, (h). Former subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 112-81, § 703(a)(1), (3), redesignated 
subsec. (h) as (i) and substituted "medical, dental, and 
behavioral health readiness" for "medical and dental 

2008— Subsec. (d)(1). Pub. L. 110-417, § 735(a)(1), sub- 
stituted "The Secretary concerned shall provide to 
members of the Selected Reserve" for "The Secretary 
of the Army shall provide to members of the Selected 
Reserve of the Army". 

Subsecs. (g), (h). Pub. L. 110-417, § 735(a)(2), (3), added 
subsecs. (g) and (h). 



2003— Subsec. (f). Pub. L. 108-136 amended subsec. (f) 
generally. Prior to amendment, subsec. (f) read as fol- 
lows: 

"(1) At any time after the Secretary concerned noti- 
fies members of the Ready Reserve that the members 
are to be called or ordered to active duty, the admin- 
istering Secretaries may provide to each such member 
any medical and dental screening and care that is nec- 
essary to ensure that the member meets the applicable 
medical and dental standards for deployment. 

"(2) The Secretary concerned shall promptly trans- 
mit to each member of the Ready Reserve eligible for 
screening and care under this subsection a notification 
of eligibility for such screening and care. 

"(3) A member provided medical or dental screening 
or care under paragraph (1) may not be charged for the 
screening or care. 

"(4) Screening and care may not be provided under 
this section after September 30, 2004." 

Pub. L. 108-106 added subsec. (f). 

2001— Subsec. (a)(3). Pub. L. 107-107 struck out ", if 
the site is outside reasonable commuting distance from 
the member's residence" before period at end. 

1999— Subsec. (a)(1)(C). Pub. L. 106-65, §578(i)(l)(A), 
added subpar. (C). 

Subsec. (a)(2)(C). Pub. L. 106-65, §578(i)(l)(A), added 
subpar. (C). 

Subsec. (a)(4). Pub. L. 106-65, §578(i)(l)(B), added par. 
(4). 

Subsec. (e). Pub. L. 106-65, § 705(b), amended subsec. 
(e) generally. Prior to amendment, subsec. (e) read as 
follows: "A member of a uniformed service described in 
paragraph (1)(A) or (2)(A) of subsection (a) whose orders 
are modified or extended, while the member is being 
treated for (or recovering from) the injury, illness, or 
disease incurred or aggravated in the line of duty, so as 
to result in active duty for a period of more than 30 
days shall be entitled, while the member remains on 
active duty, to medical and dental care on the same 
basis and to the same extent as members covered by 
section 1074(a) of this title." 

1997— Subsec. (a)(3). Pub. L. 105-85, § 513(a)(1), inserted 
"while remaining overnight immediately before the 
commencement of inactive-duty training, or" after "in 
the line of duty". 

Subsec. (e). Pub. L. 105-85, § 513(a)(2), added subsec. 
(e). 

1996— Subsec. (a)(3). Pub. L. 104-106, § 702(a), added par. 
(3). 

Subsec. (c). Pub. L. 104-106, § 704(a)(1), substituted 
"subsection (b)" for "this section". 

Subsec. (d). Pub. L. 104-106, § 704(a)(2), added subsec. 
(d). 

1986 — Pub. L. 99-661 amended section generally sub- 
stituting "active duty for a period of more than 30 
days" for "active duty; injuries, diseases and illnesses 
incident to duty" in section catchline and new text for 
prior text which read as follows: 

"(a) Under joint regulations prescribed by the admin- 
istering Secretaries, the following persons are entitled 
to the benefits described in subsection (b): 

"(1) Each member of a uniformed service who con- 
tracts a disease or becomes ill in line of duty while 
on active duty for a period of 30 days or less, or while 
traveling to or from that duty. 

"(2) Each member of the National Guard who con- 
tracts a disease or becomes ill in line of duty while 
on full-time National Guard duty, or while traveling 
to or from that duty. 

"(3) Each member of a uniformed service who con- 
tracts a disease or becomes ill in line of duty while 
on inactive duty training under circumstances in 
which it is determined that the disease or illness was 
contracted or aggravated as an incident of that inac- 
tive duty training. 

"(4) Each member of a uniformed service who in- 
curs or aggravates an injury while traveling directly 
to or from the place at which he is to perform, or has 
performed, inactive duty training, unless the injury 
is incurred or aggravated as a result of the member's 
own gross negligence or misconduct. 
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"(b) A person described in subsection (a) is entitled 
to— 

"(1) the medical and dental care appropriate for the 
treatment of his injury, disease, or illness until the 
resulting disability cannot be materially improved by 
further hospitalization or treatment; and 
"(2) subsistence during hospitalization." 
1985 — Subsec. (a). Pub. L. 99-145 substituted reference 
to the administering Secretaries, for references to Sec- 
retaries of Defense, Transportation, and Health and 
Human Services. 

1984— Pub. L. 98-525 substituted "Medical and dental 
care: members on duty other than active duty; injuries, 
diseases and illnesses incident to duty" for "Medical 
and dental care for members of the uniformed services 
for injuries incurred or aggravated while traveling to 
and from inactive duty training" in section catchline. 

Subsec. (a). Pub. L. 98-557, which directed the amend- 
ment of subsec. (a) by substituting "administering Sec- 
retaries" for "Secretary of Defense and the Secretary 
of Health and Human Services", could not be executed 
in view of the prior amendment by Pub. L. 98-525. 

Pub. L. 98-525 amended subsec. (a) generally, thereby 
authorizing the Secretary of Transportation to partici- 
pate in issuance of joint regulations, adding pars. (1) to 
(3), and incorporating existing provisions in par. (4). 

Subsec. (b). Pub. L. 98-525 amended subsec. (b) gener- 
ally, thereby including treatment of diseases or ill- 
nesses. 

Effective Date of 1986 Amendment 

Section 604(g) of Pub. L. 99-661 provided that: "The 
amendments made by this section [amending this sec- 
tion, sections 1076, 1086, 1204-1206, 1475, 1476, 1481, 3723, 
and 8723 of this title, and sections 204 and 206 of Title 
37, Pay and Allowances of the Uniformed Services and 
repealing sections 3687, 3721, 3722, 6148, 8687, 8721, and 
8722 of this title and sections 318-321 of Title 32, Na- 
tional Guard] shall apply with respect to persons who, 
after the date of enactment of this Act [Nov. 14, 1986], 
incur or aggravate an injury, illness, or disease or die." 

Effective Date of 1984 Amendment 

Section 631(c) of Pub. L. 98-525 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 6148 of this title] shall apply only with 
respect to injuries incurred or aggravated and diseases 
or illnesses contracted or aggravated after September 
30, 1984." 

Effective Date 

Section 1012(c) of Pub. L. 98-94 provided that: "The 
amendments made by subsections (a) and (b) [enacting 
this section and amending section 204 of Title 37, Pay 
and Allowances of the Uniformed Services] shall apply 
only in cases of injuries incurred or aggravated on or 
after the date of the enactment of this Act [Sept. 24, 
1983]." 

§ 1074b. Medical and dental care: Academy cadets 
and midshipmen; members of, and des- 
ignated applicants for membership in, Senior 
ROTC 

(a) Eligibility. — Under joint regulations pre- 
scribed by the administering Secretaries, the 
following persons are, except as provided in sub- 
section (c), entitled to the benefits described in 
subsection (b): 

(1) A cadet at the United States Military 
Academy, the United States Air Force Acad- 
emy, or the Coast Guard Academy, and a mid- 
shipman at the United States Naval Academy, 
who incurs or aggravates an injury, illness, or 
disease in the line of duty. 

(2) A member of, and a designated applicant 
for membership in, the Senior Reserve Offi- 



cers' Training Corps who incurs or aggravates 
an injury, illness, or disease — 

(A) in the line of duty while performing 
duties under section 2109 of this title; 

(B) while traveling directly to or from the 
place at which that member or applicant is 
to perform or has performed duties pursuant 
to section 2109 of this title; or 

(C) in the line of duty while remaining 
overnight immediately before the com- 
mencement of duties performed pursuant to 
section 2109 of this title or, while remaining 
overnight, between successive periods of per- 
forming duties pursuant to section 2109 of 
this title, at or in the vicinity of the site of 
the duties performed pursuant to section 
2109 of this title, if the site is outside reason- 
able commuting distance from the residence 
of the member or designated applicant. 

(b) Benefits. — A person eligible for benefits 
under subsection (a) for an injury, illness, or dis- 
ease is entitled to — 

(1) the medical and dental care under this 
chapter that is appropriate for the treatment 
of the injury, illness, or disease until the in- 
jury, illness, disease, or any resulting disabil- 
ity cannot be materially improved by further 
hospitalization or treatment; and 

(2) meals during hospitalization. 

(c) Exception for Gross Negligence or Mis- 
conduct. — A person is not entitled to benefits 
under subsection (b) for an injury, illness, or dis- 
ease, or the aggravation of an injury, illness, or 
disease that is a result of the gross negligence or 
the misconduct of that person. 

(Added Pub. L. 108-375, div. A, title V, § 555(a)(1), 
Oct. 28, 2004, 118 Stat. 1913.) 

Prior Provisions 

A prior section 1074b, added Pub. L. 102-190, div. A, 
title VI, § 640(a)(2), Dec. 5, 1991, 105 Stat. 1385; amended 
Pub. L. 104-106, div. A, title XV, §1501(c)(10), Feb. 10, 
1996, 110 Stat. 499, which related to transitional medical 
and dental care for members on active duty In support 
of contingency operations, was repealed by Pub. L. 
107-107, div. A, title VII, § 736(c)(1), (d), Dec. 28, 2001, 115 
Stat. 1173, with provision that the section, as in effect 
before Dec. 28, 2001, was to continue to apply to a mem- 
ber of the Armed Forces who was released from active 
duty in support of a contingency operation before that 
date. 

Another prior section 1074b was renumbered section 
1074c of this title. 

§ 1074c. Medical care: authority to provide a wig 

A person entitled to medical care under this 
chapter who has alopecia resulting from the 
treatment of a malignant disease may be fur- 
nished a wig if the person has not previously 
been furnished one at the expense of the United 
States. 

(Added Pub. L. 98-525, title XIV, § 1401(e)(2)(A), 
Oct. 19, 1984, 98 Stat. 2616, § 1074b; renumbered 
§ 1074c, Pub. L. 102-190, div. A, title VI, § 640(a)(1), 
Dec. 5, 1991, 105 Stat. 1385.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8033], Oct. 
12, 1984, 98 Stat. 1904, 1929. 
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Pub. L. 98-212, title VII, §739, Dec. 8, 1983, 97 Stat. 
1445. 

Pub. L. 97-377, title I, §101(c) [title VII, §742], Dec. 21, 
1982, 96 Stat. 1833, 1858. 

Pub. L. 97-114, title VII, §743, Dec. 29, 1981, 95 Stat. 
1586. 

Pub. L. 96-527, title VII, §744, Dec. 15, 1980, 94 Stat. 
3089. 

Amendments 

1991— Pub. L. 102-190 renumbered section 1074b of this 
title as this section. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 1074d. Certain primary and preventive health 
care services 

(a) Services Available.— (1) Female members 
and former members of the uniformed services 
entitled to medical care under section 1074 or 
1074a of this title shall also be entitled to pri- 
mary and preventive health care services for 
women as part of such medical care. The serv- 
ices described in paragraphs (1) and (2) of sub- 
section (b) shall be provided under such proce- 
dures and at such intervals as the Secretary of 
Defense shall prescribe. 

(2) Male members and former members of the 
uniformed services entitled to medical care 
under section 1074 or 1074a of this title shall also 
be entitled to preventive health care screening 
for colon or prostate cancer at such intervals 
and using such screening methods as the admin- 
istering Secretaries consider appropriate. 

(b) Definition. — In this section, the term "pri- 
mary and preventive health care services for 
women" means health care services, including 
related counseling services, provided to women 
with respect to the following: 

(1) Cervical cancer screening. 

(2) Breast cancer screening. 

(3) Comprehensive obstetrical and gyneco- 
logical care, including care related to preg- 
nancy and the prevention of pregnancy. 

(4) Infertility and sexually transmitted dis- 
eases, including prevention. 

(5) Menopause, including hormone replace- 
ment therapy and counseling regarding the 
benefits and risks of hormone replacement 
therapy. 

(6) Physical or psychological conditions aris- 
ing out of acts of sexual violence. 

(7) Gynecological cancers. 

(8) Colon cancer screening, at the intervals 
and using the screening methods prescribed 
under subsection (a)(2). 

(Added Pub. L. 103-160, div. A, title VII, 
§ 701(a)(1), Nov. 30, 1993, 107 Stat. 1685; amended 
Pub. L. 104-201, div. A, title VII, § 701(a)(1), 
(2)(A), Sept. 23, 1996, 110 Stat. 2587; Pub. L. 
109-364, div. A, title VII, § 703(a), Oct. 17, 2006, 120 
Stat. 2279.) 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-364, § 703(a)(1), in- 
serted at end "The services described in paragraphs (1) 
and (2) of subsection (b) shall be provided under such 
procedures and at such intervals as the Secretary of 
Defense shall prescribe." 



Subsec. (b)(1). Pub. L. 109-364, § 703(a)(2)(A), sub- 
stituted "Cervical cancer screening" for "Papanicolaou 
tests (pap smear)". 

Subsec. (b)(2). Pub. L. 109-364, § 703(a)(2)(B), sub- 
stituted "Breast cancer screening" for "Breast exami- 
nations and mammography". 

1996— Pub. L. 104-201, § 701(a)(2)(A), amended catchline 
generally, substituting "Certain primary and preven- 
tive health care services" for "Primary and preventive 
health care services for women". 

Subsec. (a). Pub. L. 104-201, § 701(a)(1)(A), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (b)(8). Pub. L. 104-201, § 701(a)(1)(B), added par. 
(8). 

Defense Women's Health Research Program 

Pub. L. 103-337, div. A, title II, §241, Oct. 5, 1994, 108 
Stat. 2701, provided that: 

"(a) Continuation of Program. — The Secretary of 
Defense shall continue the Defense Women's Health Re- 
search Program established in fiscal year 1994 pursuant 
to the authority in section 251 of the National Defense 
Authorization Act for Fiscal Year 1994 (Public Law 
103-160; 107 Stat. 1606) [set out below]. The program 
shall continue to serve as the coordinating agent for 
multi-disciplinary and multi-institutional research 
within the Department of Defense on women's health 
issues related to service in the Armed Forces. The pro- 
gram also shall continue to coordinate with research 
supported by other Federal agencies that is aimed at 
improving the health of women. 

"(b) Participation by All Military Departments. — 
The Departments of the Army, Navy, and Air Force 
shall each participate in the activities under the pro- 
gram. 

"(c) Army To Be Executive Agent. — The Secretary 
of Defense shall designate the Secretary of the Army to 
be the executive agent for administering the program. 

"(d) Implementation Plan. — If the Secretary of De- 
fense intends to change the plan for the implementa- 
tion of the program previously submitted to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives, the amended plan shall be submitted 
to such committees before implementation. 

"(e) Program Activities. — The program shall include 
the following activities regarding health risks and 
health care for women in the Armed Forces: 

"(1) The coordination and support activities de- 
scribed in section 251 of Public Law 103-160 [set out 
below]. 

"(2) Epidemiologic research regarding women de- 
ployed for military operations, including research on 
patterns of illness and injury, environmental and oc- 
cupational hazards (including exposure to toxins), 
side-effects of pharmaceuticals used by women so de- 
ployed, psychological stress associated with military 
training, deployment, combat and other traumatic 
incidents, and other conditions of life, and human 
factor research regarding women so deployed. 

"(3) Development of a data base to facilitate long- 
term research studies on issues related to the health 
of women in military service, and continued develop- 
ment and support of a women's health information 
clearinghouse to serve as an information resource for 
clinical, research, and policy issues affecting women 
in the Armed Forces. 

"(4) Research on policies and standards issues, in- 
cluding research supporting the development of mili- 
tary standards related to training, operations, de- 
ployment, and retention and the relationship between 
such activities and factors affecting women's health. 

"(5) Research on interventions having a potential 
for addressing conditions of military service that ad- 
versely affect the health of women in the Armed 
Forces. 

"(f) Funding. — Of the amount authorized to be appro- 
priated pursuant to section 201 [108 Stat. 2690], 
$40,000,000 shall be available for the Defense Women's 
Health Research Program referred to in subsection 
(a)." 
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Pub. L. 103-160, div. A, title II, §251, Nov. 30, 1993, 107 
Stat. 1606, provided that: 

"(a) Authority To Establish Center. — The Sec- 
retary of Defense may establish a Defense Women's 
Health Research Center (hereinafter in this section re- 
ferred to as the 'Center') at an existing Department of 
Defense medical center to serve as the coordinating 
agent for multidisciplinary and multi-institutional re- 
search within the Department of Defense on women's 
health issues related to service in the Armed Forces. 
The Secretary shall determine whether or not to estab- 
lish the Center not later than May 1, 1994. If estab- 
lished, the Center shall also coordinate with research 
supported by the Department of Health and Human 
Services and other agencies that is aimed at improving 
the health of women. 

"(b) Support of Research. — The Center shall support 
health research into matters relating to the service of 
women in the military, including the following mat- 
ters: 

"(1) Combat stress and trauma. 

"(2) Exposure to toxins and other environmental 
hazards associated with military equipment. 

"(3) Psychology related stress in warfare situa- 
tions. 

"(4) Mental health, including post-traumatic stress 
disorder and depression. 

"(5) Human factor studies related to women in com- 
bat areas. 

"(c) Competition Requirement Relating to Estab- 
lishment op Center. — The Center may be established 
only pursuant to a competition among existing Depart- 
ment of Defense medical centers. 

"(d) Implementation Plan. — The Secretary of De- 
fense shall prepare a plan for the implementation of 
subsection (a). The plan shall be submitted to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives before May 1, 1994. 

"(e) Activities for Fiscal Year 1994. — During fiscal 
year 1994, the Center may address the following: 

"(1) Program planning, infrastructure development, 
baseline information gathering, technology infusion, 
and connectivity. 

"(2) Management and technical staffing. 
"(3) Data base development of health issues related 
to service by women on active duty as compared to 
service by women in the National Guard or Reserves. 

"(4) Research protocols, cohort development, 
health surveillance, and epidemiologic studies, to be 
developed in coordination with the Centers for Dis- 
ease Control and the National Institutes of Health 
whenever possible. 

"(f) Funding. — Of the funds authorized to be appro- 
priated pursuant to section 201 [107 Stat. 1583], 
$20,000,000 shall be available for the establishment of 
the Center or for medical research at existing Depart- 
ment of Defense medical centers into matters relating 
to service by women in the military. 

"(g) Report. — (1) If the Secretary of Defense deter- 
mines not to establish a women's health center under 
subsection (a), the Secretary shall submit to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives, not later than May 1, 1994, a report on 
the plans of the Secretary for the use of the funds de- 
scribed in subsection (f). 

"(2) If the Secretary determines to establish the Cen- 
ter, the Secretary shall, not less than 60 days before the 
establishment of the Center, submit to those commit- 
tees a report describing the planned location for the 
Center and the competitive process used in the selec- 
tion of that location." 

Report on Provision of Primary and Preventative 
Health Care Services for Women 

Pub. L. 103-160, div. A, title VII, §735, Nov. 30, 1993, 107 
Stat. 1698, directed the Secretary of Defense to prepare 
a report evaluating the provision of primary and pre- 
ventive health care services through military medical 
treatment facilities and the Civilian Health and Medi- 
cal Program of the Uniformed Services to female mem- 



bers of the uniformed services and female covered bene- 
ficiaries eligible for health care under this chapter, and 
directed the Secretary, as part of such report, to con- 
duct a study to determine the health care needs of fe- 
male members and female covered beneficiaries, and to 
submit such report to Congress not later than Oct. 1, 
1994, and a revised report not later than Oct. 1, 1999. 

§ 1074e. Medical care: certain Reserves who 
served in Southwest Asia during the Persian 
Gulf Conflict 

(a) Entitlement to Medical Care. — A mem- 
ber of the armed forces described in subsection 
(b) is entitled to medical care for a qualifying 
Persian Gulf symptom or illness to the same ex- 
tent and under the same conditions (other than 
the requirement that the member be on active 
duty) as a member of a uniformed service who is 
entitled to such care under section 1074(a) of 
this title. 

(b) Covered Members.— Subsection (a) applies 
to a member of a reserve component who — 

(1) is a Persian Gulf veteran; 

(2) has a qualifying Persian Gulf symptom or 
illness; and 

(3) is not otherwise entitled to medical care 
for such symptom or illness under this chapter 
and is not otherwise eligible for hospital care 
and medical services for such symptom or ill- 
ness under section 1710 of title 38. 

(c) Definitions. — In this section: 

(1) The term "Persian Gulf veteran" means a 
member of the armed forces who served on ac- 
tive duty in the Southwest Asia theater of op- 
erations during the Persian Gulf Conflict. 

(2) The term "qualifying Persian Gulf symp- 
tom or illness" means, with respect to a mem- 
ber described in subsection (b), a symptom or 
illness — 

(A) that the member registered before Sep- 
tember 1, 1997, in the Comprehensive Clinical 
Evaluation Program of the Department of 
Defense and that is presumed under section 
721(d) of the National Defense Authorization 
Act for Fiscal Year 1995 (10 U.S.C. 1074 note) 
to be a result of service in the Southwest 
Asia theater of operations during the Per- 
sian Gulf Conflict; or 

(B) that the member registered before Sep- 
tember 1, 1997, in the Persian Gulf War Vet- 
erans Health Registry maintained by the De- 
partment of Veterans Affairs pursuant to 
section 702 of the Persian Gulf War Veterans' 
Health Status Act (38 U.S.C. 527 note). 

(Added Pub. L. 105-85, div. A, title VII, § 764(a), 
Nov. 18, 1997, 111 Stat. 1825.) 

References in Text 

Section 721(d) of the National Defense Authorization 
Act for Fiscal Year 1995, referred to in subsec. (c)(2)(A), 
is section 721(d) of Pub. L. 103-337, which is set out as 
a note under section 1074 of this title. 

Section 702 of the Persian Gulf War Veterans' Health 
Status Act, referred to in subsec. (c)(2)(B), is section 702 
of Pub. L. 102-585, which is set out as a note under sec- 
tion 527 of Title 38, Veterans' Benefits. 

§ 1074f. Medical tracking system for members de- 
ployed overseas 

(a) System Required.— The Secretary of De- 
fense shall establish a system to assess the med- 
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ical condition of members of the armed forces 
(including members of the reserve components) 
who are deployed outside the United States or 
its territories or possessions as part of a contin- 
gency operation (including a humanitarian oper- 
ation, peacekeeping operation, or similar oper- 
ation) or combat operation. 

(b) Elements of System. — (1)(A) The system 
described in subsection (a) shall include the use 
of predeployment medical examinations and 
postdeployment medical examinations (includ- 
ing the assessment of mental health and the 
drawing of blood samples) and postdeployment 
health reassessments to — 

(i) accurately record the health status of 
members before their deployment; 

(ii) accurately record any changes in their 
health status during the course of their de- 
ployment; and 

(iii) identify health concerns, including men- 
tal health concerns, that may become mani- 
fest several months following their deploy- 
ment. 

(B) The postdeployment medical examination 
shall be conducted when the member is rede- 
ployed or otherwise leaves an area in which the 
system is in operation (or as soon as possible 
thereafter). 

(C) The postdeployment health reassessment 
shall be conducted at an appropriate time dur- 
ing the period beginning 90 days after the mem- 
ber is redeployed and ending 180 days after the 
member is redeployed. 

(2) The predeployment medical examination, 
postdeployment medical examination, and post- 
deployment health reassessment of a member of 
the armed forces required under paragraph (1) 
shall include the following: 

(A) An assessment of the current treatment 
of the member and any use of psychotropic 
medications by the member for a mental 
health condition or disorder. 

(B) An assessment of traumatic brain injury. 

(C) An assessment of post-traumatic stress 
disorder. 

(3) (A) The Secretary shall establish for pur- 
poses of subparagraphs (B) and (C) of paragraph 
(2) a protocol for the predeployment assessment 
and documentation of the cognitive (including 
memory) functioning of a member who is de- 
ployed outside the United States in order to fa- 
cilitate the assessment of the postdeployment 
cognitive (including memory) functioning of the 
member. 

(B) The protocol under subparagraph (A) shall 
include appropriate mechanisms to permit the 
differential diagnosis of traumatic brain injury 
in members returning from deployment in a 
combat zone. 

(c) Recordkeeping.— The results of all medical 
examinations and reassessments conducted 
under the system, records of all health care 
services (including immunizations and the pre- 
scription and administration of psychotropic 
medications) received by members described in 
subsection (a) in anticipation of their deploy- 
ment or during the course of their deployment, 
and records of events occurring in the deploy- 
ment area that may affect the health of such 
members shall be retained and maintained in a 



centralized location to improve future access to 
the records. 

(d) Quality Assurance.— (1) The Secretary of 
Defense shall establish a quality assurance pro- 
gram to evaluate the success of the system in 
ensuring that members described in subsection 
(a) receive predeployment medical examina- 
tions, postdeployment medical examinations, 
and postdeployment health reassessments and 
that the recordkeeping requirements with re- 
spect to the system are met. 

(2) The quality assurance program established 
under paragraph (1) shall also include the fol- 
lowing elements: 

(A) The types of healthcare providers con- 
ducting postdeployment health assessments 
and reassessments. 

(B) The training received by such providers 
applicable to the conduct of such assessments 
and reassessments, including training on as- 
sessments and referrals relating to mental 
health. 

(C) The guidance available to such providers 
on how to apply the clinical practice guide- 
lines developed under subsection (e)(1) in de- 
termining whether to make a referral for fur- 
ther evaluation of a member of the armed 
forces relating to mental health. 

(D) The effectiveness of the tracking mecha- 
nisms required under this section in ensuring 
that members who receive referrals for further 
evaluations relating to mental health receive 
such evaluations and obtain such care and 
services as are warranted. 

(E) Programs established for monitoring the 
mental health of each member who, after de- 
ployment to a combat operation or contin- 
gency operations, is known — 

(i) to have a mental health condition or 
disorder; or 

(ii) to be receiving treatment, including 
psychotropic medications, for a mental 
health condition or disorder. 

(F) The diagnosis and treatment of trau- 
matic brain injury and post-traumatic stress 
disorder. 

(e) Criteria for Referral for Further 
Evaluations. — The system described in sub- 
section (a) shall include — 

(1) development of clinical practice guide- 
lines to be utilized by healthcare providers in 
determining whether to refer a member of the 
armed forces for further evaluation relating to 
mental health (including traumatic brain in- 
jury); 

(2) mechanisms to ensure that healthcare 
providers are trained in the application of 
such clinical practice guidelines; and 

(3) mechanisms for oversight to ensure that 
healthcare providers apply such guidelines 
consistently. 

(f) Minimum Standards for Deployment.— (1) 
The Secretary of Defense shall prescribe in regu- 
lations minimum standards for mental health 
for the eligibility of a member of the armed 
forces for deployment to a combat operation or 
contingency operation. 

(2) The standards required by paragraph (1) 
shall include the following: 

(A) A specification of the mental health con- 
ditions, treatment for such conditions, and re- 
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oeipt of psychotropic medications for such 
conditions that preclude deployment of a 
member of the armed forces to a combat oper- 
ation or contingency operation, or to a speci- 
fied type of such operation. 

(B) Guidelines for the deployability and 
treatment of members of the armed forces di- 
agnosed with a severe mental illness, trau- 
matic brain injury, or post traumatic stress 
disorder. 

(3) The Secretary shall take appropriate ac- 
tions to ensure the utilization of the standards 
prescribed under paragraph (1) in the making of 
determinations regarding the deployability of 
members of the armed forces to a combat oper- 
ation or contingency operation. 

(Added Pub. L. 105-85, div. A, title VII, § 765(a)(1), 
Nov. 18, 1997, 111 Stat. 1826; amended Pub. L. 
109-364, div. A, title VII, §738(a)-(d), Oct. 17, 2006, 
120 Stat. 2303; Pub. L. 110-181, div. A, title XVI, 
§ 1673(a)(1), (b), (c), Jan. 28, 2008, 122 Stat. 482, 483; 
Pub. L. 111-84, div. A, title X, § 1073(a)(9), Oct. 28, 
2009, 123 Stat. 2472; Pub. L. 111-383, div. A, title 
VII, §712, Jan. 7, 2011, 124 Stat. 4247.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383, § 712(a), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "The system described in subsection (a) shall 
include the use of predeployment medical examinations 
and postdeployment medical examinations (including' 
an assessment of mental health and the drawing of 
blood samples) to accurately record the medical condi- 
tion of members before their deployment and any 
changes in their medical condition during the course of 
their deployment. The postdeployment examination 
shall be conducted when the member is redeployed or 
otherwise leaves an area in which the system is in oper- 
ation (or as soon as possible thereafter)." 

Subsec. (b)(2). Pub. L. 111-383, § 712(b), substituted 
"medical examination, postdeployment medical exam- 
ination, and postdeployment health reassessment" for 
"and postdeployment medical examination" in intro- 
ductory provisions. 

Subsec. (c). Pub. L. 111-383, § 712(c), inserted "and re- 
assessments" after "medical examinations" and "and 
the prescription and administration of psychotropic 
medications" after "including immunizations". 

Subsec. (d)(1). Pub. L. 111-383, § 712(d)(1), substituted 
", postdeployment medical examinations, and post- 
deployment health reassessments" for "and post- 
deployment medical examinations". 

Subsec. (d)(2)(A). Pub. L. 111-383, § 712(d)(2)(A), in- 
serted "and reassessments" after "postdeployment 
health assessments". 

Subsec. (d)(2)(B). Pub. L. 111-383, § 712(d)(2)(B), in- 
serted "and reassessments" after "such assessments". 

2009— Subsec. (f)(3). Pub. L. 111-84 substituted "con- 
tingency" for "continency". 

2008— Subsec. (b)(2)(C). Pub. L. 110-181, § 1673(a)(1)(A), 
added subpar. (C). 

Subsec. (b)(3). Pub. L. 110-181, § 1673(a)(1)(B), added 
par. (3). 

Subsec. (d)(2)(F). Pub. L. 110-181, § 1673(b), added sub- 
par. (F). 

Subsec. (f). Pub. L. 110-181, § 1673(c)(1), struck out 
"Mental Health" after "Minimum" in heading. 

Subsec. (f)(2)(B). Pub. L. 110-181, § 1673(c)(2), sub- 
stituted ", traumatic brain injury, or" for "or". 

2006— Subsec. (b). Pub. L. 109-364, § 738(a), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (d). Pub. L. 109-364, § 738(d), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (e). Pub. L. 109-364, § 738(b), added subsec. (e). 



Subsec. (f). Pub. L. 109-364, § 738(c), added subsec. (f). 

Comprehensive Policy on Consistent Neurological 
Cognitive Assessments op Members op the Armed 
Forces Before and Apter Deployment 

Pub. L. 111-383, div. A, title VII, §722, Jan. 7, 2011, 124 
Stat. 4251, provided that: 

"(a) Comprehensive Policy Required. — Not later 
than January 31, 2011, the Secretary of Defense shall 
develop and implement a comprehensive policy on con- 
sistent neurological cognitive assessments of members 
of the Armed Forces before and after deployment. 

"(b) Updates. — The Secretary shall revise the policy 
required by subsection (a) on a periodic basis in accord- 
ance with experience and evolving best practice guide- 
lines." 

Mental Health Assessments for Members of the 
Armed Forces Deployed in Connection With a 
Contingency Operation 

Pub. L. 111-84, div. A, title VII, §708, Oct. 28, 2009, 123 
Stat. 2376, which required the Secretary of Defense to 
issue guidance for the provision of mental health as- 
sessments for members of the Armed Forces deployed 
in connection with a contingency operation, was re- 
pealed by Pub. L. 112-81, div. A, title VII, § 702(b), Dec. 
31, 2011, 125 Stat. 1471. 

Administration and Prescription of Psychotropic 
Medications for Members op the Armed Forces 
Before and During Deployment 

Pub. L. 111-84, div. A, title VII, §712, Oct. 28, 2009, 123 
Stat. 2379, provided that: 

"(a) Report Required. — Not later than October 1, 
2010, the Secretary of Defense shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the implementa- 
tion of policy guidance dated November 7, 2006, regard- 
ing deployment-limiting psychiatric conditions and 
medications. 

"(b) Policy Required. — Not later than October 1, 
2010, the Secretary shall establish and implement a pol- 
icy for the use of psychotropic medications for de- 
ployed members of the Armed Forces. The policy shall, 
at a minimum, address the following: 

"(1) The circumstances or diagnosed conditions for 
which such medications may be administered or pre- 
scribed. 

"(2) The medical personnel who may administer or 
prescribe such medications. 

"(3) The method in which the administration or 
prescription of such medications will be documented 
in the medical records of members of the Armed 
Forces. 

"(4) The exam, treatment, or other care that is re- 
quired following the administration or prescription of 
such medications." 

Pilot Projects 

Pub. L. 110-181, div. A, title XVI, § 1673(a)(2), Jan. 28, 
2008, 122 Stat. 482, provided that: 

"(A) In developing the protocol required by paragraph 
(3) of section 1074f(b) of title 10, United States Code (as 
amended by paragraph (1) of this subsection), for pur- 
poses of assessments for traumatic brain injury, the 
Secretary of Defense shall conduct up to three pilot 
projects to evaluate various mechanisms for use in the 
protocol for such purposes. One of the mechanisms to 
be so evaluated shall be a computer-based assessment 
tool which shall, at a minimum, include the following: 
"(i) Administration of computer-based 

neurocognitive assessment. 

"(ii) Pre-deployment assessments to establish a 

neurocognitive baseline for members of the Armed 

Forces for future treatment. 

"(B) Not later than 60 days after the completion of 
the pilot projects conducted under this paragraph, the 
Secretary shall submit to the appropriate committees 
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of Congress [Committees on Armed Services, Veterans' 
Affairs, and Appropriations of the Senate and the 
House of Representatives] a report on the pilot 
projects. The report shall include — 

"(i) a description of the pilot projects so conducted; 

"(ii) an assessment of the results of each such pilot 
project; and 

"(iii) a description of any mechanisms evaluated 
under each such pilot project that will be incor- 
porated into the protocol. 

"(C) Not later than 180 days after completion of the 
pilot projects conducted under this paragraph, the Sec- 
retary shall establish a means for implementing any 
mechanism evaluated under such a pilot project that is 
selected for incorporation in the protocol." 

Implementation 

Pub. L. 109-364, div. A, title VII, § 738(f), Oct. 17, 2006, 
120 Stat. 2304, provided that: "The Secretary of Defense 
shall implement the requirements of the amendments 
made by this section [amending this section] not later 
than six months after the date of the enactment of this 
Act [Oct. 17, 2006]." 

Interim Standards for Blood Sampling 

Pub. L. 108-375, div. A, title VII, § 733(b), Oct. 28, 2004, 
118 Stat. 1998, as amended by Pub. L. 109-364, div. A, 
title X, § 1071(g)(9), Oct. 17, 2006, 120 Stat. 2402, provided 
that: 

"(1) Time requirements. — Subject to paragraph (2), 
the Secretary of Defense shall require that — 

"(A) the blood samples necessary for the pre- 
deployment medical examination of a member of the 
Armed Forces required under section 1074f(b) of title 
10, United States Code, be drawn not earlier than 120 
days before the date of the deployment; and 

"(B) the blood samples necessary for the post- 
deployment medical examination of a member of the 
Armed Forces required under such section 1074f(b) of 
such title be drawn not later than 30 days after the 
date on which the deployment ends. 
"(2) Contingent applicability. — The standards under 
paragraph (1) shall apply unless the Joint Medical 
Readiness Oversight Committee established by section 
731(b) [10 U.S.C. 1074 note] recommends, and the Sec- 
retary approves, different standards for blood sam- 
pling." 

§ 1074g. Pharmacy benefits program 

(a) Pharmacy Benefits— (1) The Secretary of 
Defense, after consulting- with, the other admin- 
istering- Secretaries, shall establish an effective, 
efficient, integrated pharmacy benefits program 
under this chapter (hereinafter in this section 
referred to as the "pharmacy benefits pro- 
gram"). 

(2)(A) The pharmacy benefits program shall in- 
clude a uniform formulary of pharmaceutical 
agents, which shall assure the availability of 
pharmaceutical agents in the complete range of 
therapeutic classes. The selection for inclusion 
on the uniform formulary of particular pharma- 
ceutical agents in each therapeutic class shall 
be based on the relative clinical and cost effec- 
tiveness of the agents in such class. 

(B) In considering the relative clinical effec- 
tiveness of agents under subparagraph (A), the 
Secretary shall presume inclusion in a thera- 
peutic class of a pharmaceutical agent, unless 
the Pharmacy and Therapeutics Committee es- 
tablished under subsection (b) finds that a phar- 
maceutical agent does not have a significant, 
clinically meaningful therapeutic advantage in 
terms of safety, effectiveness, or clinical out- 
come over the other drugs included on the uni- 
form formulary. 



(C) In considering the relative cost effective- 
ness of agents under subparagraph (A), the Sec- 
retary shall rely on the evaluation by the Phar- 
macy and Therapeutics Committee of the costs 
of agents in a therapeutic class in relation to 
the safety, effectiveness, and clinical outcomes 
of such agents. 

(D) The Secretary shall establish procedures 
for the selection of particular pharmaceutical 
agents for the uniform formulary. Such proce- 
dures shall be established so as best to accom- 
plish, in the judgment of the Secretary, the ob- 
jectives set forth in paragraph (1). No pharma- 
ceutical agent may be excluded from the uni- 
form formulary except upon the recommenda- 
tion of the Pharmacy and Therapeutics Commit- 
tee. The Secretary shall begin to implement the 
uniform formulary not later than October 1, 
2000. 

(E) Pharmaceutical agents included on the 
uniform formulary shall be available to eligible 
covered beneficiaries through — 

(i) facilities of the uniformed services, con- 
sistent with the scope of health care services 
offered in such facilities and additional deter- 
minations by the Pharmacy and Therapeutics 
Committee of the relative clinical and cost ef- 
fectiveness of the agents; 

(ii) retail pharmacies designated or eligible 
under the TRICARE program or the Civilian 
Health and Medical Program of the Uniformed 
Services to provide pharmaceutical agents to 
covered beneficiaries; or 

(iii) the national mail-order pharmacy pro- 
gram. 

(3) The pharmacy benefits program shall as- 
sure the availability of clinically appropriate 
pharmaceutical agents to members of the armed 
forces, including, where appropriate, agents not 
included on the uniform formulary described in 
paragraph (2). 

(4) The pharmacy benefits program may pro- 
vide that prior authorization be required for cer- 
tain pharmaceutical agents to assure that the 
use of such agents is clinically appropriate. 

(5) The pharmacy benefits program shall as- 
sure the availability to eligible covered bene- 
ficiaries of pharmaceutical agents not Included 
on the uniform formulary. Such pharmaceutical 
agents shall be available through at least one of 
the means described in paragraph (2)(E) under 
terms and conditions that may include cost 
sharing by the eligible covered beneficiary in 
addition to any such cost sharing applicable to 
agents on the uniform formulary. 

(6) (A) The Secretary, in the regulations pre- 
scribed under subsection (g), 1 may establish cost 
sharing requirements (which may be established 
as a percentage or fixed dollar amount) under 
the pharmacy benefits program for generic, for- 
mulary, and nonformulary agents. For nonfor- 
mulary agents, cost sharing shall be consistent 
with common industry practice and not in ex- 
cess of amounts generally comparable to 20 per- 
cent for beneficiaries covered by section 1079 of 
this title or 25 percent for beneficiaries covered 
by section 1086 of this title. 

(B) For a medicare-eligible beneficiary, the 
cost-sharing requirements may not be in excess 
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of the cost-sharing requirements applicable to 
all other beneficiaries covered by section 1086 of 
this title. For purposes of the preceding sen- 
tence, a medicare-eligible beneficiary is a bene- 
ficiary eligible for health benefits under section 
1086 of this title pursuant to subsection (d)(2) of 
such section. 

(7) The Secretary shall establish procedures 
for eligible covered beneficiaries to receive phar- 
maceutical agents that are not included on the 
uniform formulary but that are considered to be 
clinically necessary. Such procedures shall in- 
clude peer review procedures under which the 
Secretary may determine that there is a clinical 
justification for the use of a pharmaceutical 
agent that is not on the uniform formulary, in 
which case the pharmaceutical agent shall be 
provided under the same terms and conditions 

gent on the uniform formulary. Such pro- 
cedures shall also include an expeditious appeals 
process for an eligible covered beneficiary, or a 
network or uniformed provider on behalf of the 
beneficiary, to establish clinical justification 
for the use of a pharmaceutical agent that is not 
on the uniform formulary. 

(8) In carrying out this subsection, the Sec- 
retary shall ensure that an eligible covered ben- 
eficiary may continue to receive coverage for 
any maintenance pharmaceutical that is not on 
the uniform formulary and that was prescribed 
for the beneficiary before October 5, 1999, and 
stabilized the medical condition of the bene- 
ficiary. 

(b) ESTABLISHMENT OF COMMITTEE.— (1) The 

Secretary of Defense shall, in consultation with 
the Secretaries of the military departments, es- 
tablish a Pharmacy and Therapeutics Commit- 
tee for the purpose of developing the uniform 
formulary of pharmaceutical agents required by 
subsection (a), reviewing such formulary on a 
periodic basis, and making additional recom- 
mendations regarding the formulary as the com- 
mittee determines necessary and appropriate. 
The committee shall include representatives of 
pharmacies of the uniformed services facilities 
and representatives of providers in facilities of 
the uniformed services. Committee members 
shall have expertise in treating the medical 
needs of the populations served through such en- 
tities and in the range of pharmaceutical and bi- 
ological medicines available for treating such 
populations. The committee shall function 
under procedures established by the Secretary 
under the regulations prescribed under sub- 
section (g). 1 

(2) Not later than 90 days after the establish- 
ment of the Pharmacy and Therapeutics Com- 
mittee by the Secretary, the committee shall 
convene to design a proposed uniform formulary 
for submission to the Secretary. After such 90- 
day period, the committee shall meet at least 
quarterly and shall, during meetings, consider 
for inclusion on the uniform formulary under 
the standards established in subsection (a) any 
drugs newly approved by the Food and Drug Ad- 
ministration. 

(c) Advisory Panel.— (1) Concurrent with the 
establishment of the Pharmacy and Thera- 
peutics Committee under subsection (b), the 
Secretary shall establish a Uniform Formulary 
Beneficiary Advisory Panel to review and com- 



ment on the development of the uniform for- 
mulary. The Secretary shall consider the com- 
ments of the panel before implementing the uni- 
form formulary or implementing changes to the 
uniform formulary. 

(2) The Secretary shall determine the size and 
membership of the panel established under para- 
graph (1), which shall include members that rep- 
resent — 

(A) nongovernmental organizations and as- 
sociations that represent the views and inter- 
ests of a large number of eligible covered bene- 
ficiaries; 

(B) contractors responsible for the TRICARE 
retail pharmacy program; 

(C) contractors responsible for the national 
mail-order pharmacy program; and 

(D) TRICARE network providers. 

(d) Procedures. — (1) In the operation of the 
pharmacy benefits program under subsection 
(a), the Secretary of Defense shall assure 
through management and new contractual ar- 
rangements that financial resources are aligned 
such that the cost of prescriptions is borne by 
the organization that is financially responsible 
for the health care of the eligible covered bene- 
ficiary. 

(2) Effective not later than April 5, 2000, the 
Secretary shall use a modification to the bid 
price adjustment methodology in the current 
managed care support contracts to ensure equi- 
table and timely reimbursement to the 
TRICARE managed care support contractors for 
pharmaceutical products delivered in the non- 
military environments. The methodology shall 
take into account the "at-risk" nature of the 
contracts as well as managed care support con- 
tractor pharmacy costs attributable to changes 
to pharmacy service or formulary management 
at military medical treatment facilities, and 
other military activities and policies that affect 
costs of pharmacy benefits provided through the 
Civilian Health and Medical Program of the Uni- 
formed Services. The methodology shall also ac- 
count for military treatment facility costs at- 
tributable to the delivery of pharmaceutical 
products in the military facility environment 
which were prescribed by a network provider. 

(e) Pharmacy Data Transaction Service.— 
The Secretary of Defense shall implement the 
use of the Pharmacy Data Transaction Service 
in all fixed facilities of the uniformed services 
under the jurisdiction of the Secretary, in the 
TRICARE retail pharmacy program, and in the 
national mail-order pharmacy program. 

(f) Procurement of Pharmaceuticals by 
TRICARE Retail Pharmacy Program.— With 
respect to any prescription filled after January 
28, 2008, the TRICARE retail pharmacy program 
shall be treated as an element of the Depart- 
ment of Defense for purposes of the procurement 
of drugs by Federal agencies under section 8126 
of title 38 to the extent necessary to ensure that 
pharmaceuticals paid for by the Department of 
Defense that are provided by pharmacies under 
the program to eligible covered beneficiaries 
under this section are subject to the pricing 
standards in such section 8126. 

(g) Definitions.— In this section: 

(1) The term "eligible covered beneficiary" 
means a covered beneficiary for whom eligi- 
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bility to receive pharmacy benefits through 
the means described in subsection (a)(2)(E) is 
established under this chapter or another pro- 
vision of law. 

(2) The term "pharmaceutical agent" means 
drugs, biological products, and medical devices 
under the regulatory authority of the Food 
and Drug Administration. 

(h) Regulations.— The Secretary of Defense 
shall, after consultation with the other admin- 
istering Secretaries, prescribe regulations to 
carry out this section. 

(Added Pub. L. 106-65, div. A, title VII, § 701(a)(1), 
Oct. 5, 1999, 113 Stat. 677; amended Pub. L. 
106-398, §1 [[div. A], title X, § 1087(a)(5)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-290; Pub. L. 107-107, 
div. A, title X, § 1048(c)(4), Dec. 28, 2001, 115 Stat. 
1226; Pub. L. 108-136, div. A, title VII, §725, Nov. 
24, 2003, 117 Stat. 1535; Pub. L. 108-375, div. A, 
title VII, §714, Oct. 28, 2004, 118 Stat. 1985; Pub. 
L. 110-181, div. A, title VII, § 703(a), Jan. 28, 2008, 
122 Stat. 188; Pub. L. 111-84, div. A, title X, 
§ 1073(a)(10), Oct. 28, 2009, 123 Stat. 2473.) 

References in Text 

Subsection (g), referred to in subsecs. (a)(6)(A) and 
(b)(1), was redesignated subsection (h) of this section by 
Pub. L. 110-181, div. A, title VII, § 703(a)(1), Jan. 28, 2008, 
122 Stat. 188. 

Amendments 

2009— Subsec. (f). Pub. L. 111-84 substituted "after 
January 28, 2008" for "on or after the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2008". 

2008— Subsecs. (f) to (h). Pub. L. 110-181 added subsec. 
(f) and redesignated former subsecs. (f) and (g) as (g) 
and (h), respectively. 

2004— Subsec. (a)(2)(E)(i). Pub. L. 108-375, § 714(b), in- 
serted before semicolon at end "and additional deter- 
minations by the Pharmacy and Therapeutics Commit- 
tee of the relative clinical and cost effectiveness of the 
agents". 

Subsec. (a)(6). Pub. L. 108-375, § 714(a), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

2003— Subsec. (b)(1). Pub. L. 108-136, §725(1), sub- 
stituted "facilities and representatives of providers in 
facilities of the uniformed services" for "facilities, con- 
tractors responsible for the TRICARE retail pharmacy 
program, contractors responsible for the national mail- 
order pharmacy program, providers in facilities of the 
uniformed services, and TRICARE network providers" 
in second sentence. 

Subsec. (c)(2). Pub. L. 108-136, §725(2), substituted 
"represent — " for "represent nongovernmental", in- 
serted "(A) nongovernmental" before "organizations", 
substituted "beneficiaries;" for "beneficiaries.", and 
added subpars. (B) to (D). 

2001— Subsec. (a)(8). Pub. L. 107-107 substituted "Octo- 
ber 5, 1999," for "the date of the enactment of this sec- 
tion". 

2000— Subsec. (a)(6). Pub. L. 106-398, §1 [[div. A], title 
X, § 1087(a)(5)(A)], substituted "in the regulations pre- 
scribed" for "as part of the regulations established". 

Subsec. (a)(7). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(B)], substituted "that are not included on 
the uniform formulary but that are" for "not included 
on the uniform formulary, but,". 

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(C)], substituted "prescribed under" for "re- 
quired by" in last sentence. 

Subsec. (d)(2). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(D)], substituted "Effective not later than 
April 5, 2000, the Secretary shall use" for "Not later 
than 6 months after the date of the enactment of this 
section, the Secretary shall utilize". 



Subsec. (e). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(E)], substituted "The" for "Not later than 
April 1, 2000, the" and inserted "in" before "the 
TRICARE" and before "the national". 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(F)], substituted "In this section:" for "As 
used in this section — " in introductory provisions, "The 
term" for "the term" in pars. (1) and (2), and a period 
for "; and" at end of par. (1). 

Subsec. (g). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(5)(G)], substituted "prescribe" for "promul- 
gate". 

Regulations 

Pub. L. 110-181, div. A, title VII, § 703(b), Jan. 28, 2008, 

122 Stat. 188, as amended by Pub. L. 110-417, [div. A], 
title X, § 1061(b)(3), Oct. 14, 2008, 122 Stat. 4613; Pub. L. 
111-S4, div. A, title X, §1073(c)(12), Oct. 28, 2009, 123 Stat. 
2475, provided that: "The Secretary of Defense shall, 
after consultation with the other administering Sec- 
retaries under chapter 55 of title 10, United States 
Code, modify the regulations under subsection (h) of 
section 1074g of title 10, United States Code (as redesig- 
nated by subsection (a)(1) of this section), to imple- 
ment the requirements of subsection (f) of section 1074g 
of title 10, United States Code (as inserted by sub- 
section (a)(2) of this section). The Secretary shall so 
modify such regulations not later than December 31, 
2007." 

[Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 

123 Stat. 2474, provided that the amendment made by 
section 1073(c)(12) to section 1061(b)(3) of Pub. L. 110-417, 
included in the credit set out above, is effective as of 
Oct. 14, 2008, and as if included in Pub. L. 110-417 as en- 
acted.] 

Termination of Advisory Panels 

Advisory panels established after Jan. 5, 1973, to ter- 
minate not later than the expiration of the 2-year pe- 
riod beginning on the date of their establishment, un- 
less, in the case of a panel established by the President 
or an officer of the Federal Government, such panel is 
renewed by appropriate action prior to the expiration 
of such 2-year period, or in the case of a panel estab- 
lished by Congress, its duration is otherwise provided 
for by law. See sections 3(2) and 14 of Pub. L. 92-463, 
Oct. 6, 1972, 86 Stat. 770, 776, set out in the Appendix to 
Title 5, Government Organization and Employees. 

Education and Training on Use of Pharmaceuticals 
in Rehabilitation Programs for Wounded Warriors 

Pub. L. 111-383, div. A, title VII, §716, Jan. 7, 2011, 124 
Stat. 4250, provided that: 

"(a) Education and Training Required. — The Sec- 
retary of Defense shall develop and implement train- 
ing, available through the Internet or other means, on 
the use of pharmaceuticals in rehabilitation programs 
for seriously ill or injured members of the Armed 
Forces. 

"(b) Recipients of Training. — The training developed 
and implemented under subsection (a) shall be training 
for each category of individuals as follows: 

"(1) Patients in or transitioning to a wounded war- 
rior unit, with special accommodation in such train- 
ing for such patients with cognitive disabilities. 
"(2) Nonmedical case managers. 
"(3) Military leaders. 
"(4) Family members. 
"(c) Elements of Training. — The training developed 
and implemented under subsection (a) shall include the 
following: 

"(1) An overview of the fundamentals of safe pre- 
scription drug use. 

"(2) Familiarization with the benefits and risks of 
using pharmaceuticals in rehabilitation therapies. 

"(3) Examples of the use of pharmaceuticals for in- 
dividuals with multiple, complex injuries, including 
traumatic brain injury and post-traumatic stress dis- 
order. 
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"(4) Familiarization with means of finding addi- 
tional resources for information on pharmaceuticals. 

"(5) Familiarization with basic elements of pain 
and pharmaceutical management. 

"(6) Familiarization with complementary and alter- 
native therapies. 

"(d) Tailoring op Training. — The training developed 
and implemented under subsection (a) shall appro- 
priately tailor the elements specified in subsection (c) 
for and among each category of individuals set forth in 
subsection (b). 
"(e) Review op Pharmacy. — 

"(1) Review. — The Secretary shall review all poli- 
cies and procedures of the Department of Defense re- 
garding the use of pharmaceuticals in rehabilitation 
programs for seriously ill or injured members of the 
Armed Forces. 

"(2) Recommendations. — Not later than September 
20, 2011, the Secretary shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] any recommendations for 
administrative or legislative action with respect to 
the review under paragraph (1) as the Secretary con- 
siders appropriate." 

Demonstration Project on Coverage op Selected 
over-the-counter drugs under the pharmacy 
Benefits Program 

Pub. L. 109-364, div. A, title VII, §705, Oct. IV, 2006, 120 
Stat. 2280, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(g)(5), Jan. 7, 2011, 124 Stat. 4377, provided that: 
"(a) Requirement to Conduct Demonstration. — The 
Secretary of Defense shall conduct a demonstration 
project under section 1092 of title 10, United States 
Code, to allow particular over-the-counter drugs to be 
included on the uniform formulary under section 1074g 
of such title. 
"(b) Elements op Demonstration Project. — 

"(1) Inclusion op certain over-the-counter 
drugs. — (A) As part of the demonstration project, the 
Secretary shall modify uniform formulary specifica- 
tions under section 1074g(a) of such title to include an 
over-the-counter drug (referred to in this section as 
an 'OTC drug') on the uniform formulary if the Phar- 
macy and Therapeutics Committee finds that the 
OTC drug is cost-effective and therapeutically equiv- 
alent to a prescription drug. If the Pharmacy and 
Therapeutics Committee makes such a finding, the 
OTC drug shall be considered to be in the same thera- 
peutic class of pharmaceutical agents as the prescrip- 
tion drug. 

"(B) An OTC drug shall be made available to a ben- 
eficiary through the demonstration project, but only 
if— 

"(i) the beneficiary has a prescription for a drug 
requiring a prescription; and 

"(ii) pursuant to subparagraph (A), the OTC 
drug — 

"(I) is on the uniform formulary; and 
"(II) has been determined to be therapeutically 
equivalent to the prescription drug. 

"(2) Conduct through military facilities, retail 
pharmacies, or mail order program. — The Secretary 
shall conduct the demonstration project through at 
least two of the means described in subparagraph (E) 
of section 1074g(a)(2) of such title through which OTC 
drugs are provided and may conduct the demonstra- 
tion project throughout the entire pharmacy benefits 
program or at a limited number of sites. If the 
project is conducted at a limited number of sites, the 
number of sites shall be not less than five in each 
TRICARE region for each of the two means described 
in such subparagraph. 

"(3) Period of demonstration. — The Secretary 
shall provide for conducting the demonstration 
project for a period of time necessary to evaluate the 
feasibility and cost effectiveness of the demonstra- 
tion. Such period shall be at least as long as the pe- 
riod covered by pharmacy contracts in existence on 



the date of the enactment of this Act [Oct. 17, 2006] 
(including any extensions of the contracts), or five 
years, whichever is shorter. 

"(4) Implementation deadline. — Implementation of 
the demonstration project shall begin not later than 
May 1, 2007. 

"(c) Evaluation of Demonstration Project. — The 
Secretary shall evaluate the demonstration project for 
the following: 

"(1) The costs and benefits of providing OTC drugs 
under the pharmacy benefits program in each of the 
means chosen by the Secretary to conduct the dem- 
onstration project. 

"(2) The clinical effectiveness of providing OTC 
drugs under the pharmacy benefits program. 

"(3) Customer satisfaction with the demonstration 
project. 

"(d) Report. — Not later than two years after imple- 
mentation of the demonstration project begins, the 
Secretary shall submit to the Committees on Armed 
Services of the Senate and House of Representatives a 
report on the demonstration project. The report shall 
contain — 

"(1) the evaluation required by subsection (c); 

"(2) recommendations for improving the provision 
of OTC drugs under the pharmacy benefits program; 
and 

"(3) recommendations on whether permanent au- 
thority should be provided to cover OTC drugs under 
the pharmacy benefits program. 

"(e) Continuation of Demonstration Project. — If 
the Secretary recommends in the report under sub- 
section (d) that permanent authority should be pro- 
vided, the Secretary may continue the demonstration 
project for up to one year after submitting the report. 
"(f) Definitions. — In this section: 

"(1) The term 'drug' means a drug, including a bio- 
logical product, within the meaning of section 
1074g(f)(2) [now 1074g(g)(2)] of title 10, United States 
Code. 

"(2) The term 'OTC drug' has the meaning indicated 
for such term in subsection (b)(1)(A). 

"(3) The term 'over-the-counter drug' means a drug 
that is not subject to section 503(b) of the Federal 
Food, Drug, and Cosmetic Act [21 U.S.C. 353(b)]. 

"(4) The term 'prescription drug' means a drug that 
is subject to section 503(b) of the Federal Food, Drug, 
and Cosmetic Act." 

Interoperability of Department of Veterans Af- 
fairs and Department of Defense Pharmacy 
Data Systems 

Pub. L. 107-314, div. A, title VII, §724, Dec. 2, 2002, 116 
Stat. 2598, provided that: 

"(a) Interoperability. — The Secretary of Veterans 
Affairs and the Secretary of Defense shall seek to en- 
sure that on or before October 1, 2004, the Department 
of Veterans Affairs pharmacy data system and the De- 
partment of Defense pharmacy data system (known as 
the 'Pharmacy Data Transaction System') are inter- 
operable for both Department of Defense beneficiaries 
and Department of Veterans Affairs beneficiaries by 
achieving real-time interface, data exchange, and 
checking of prescription drug data of outpatients, and 
using national standards for the exchange of outpatient 
medication information. 

"(b) Alternative Requirement. — If the interoper- 
ability specified in subsection (a) is not achieved by Oc- 
tober 1, 2004, as determined jointly by the Secretary of 
Defense and the Secretary of Veterans Affairs, the Sec- 
retary of Veterans Affairs shall adopt the Department 
of Defense Pharmacy Data Transaction System for use 
by the Department of Veterans Affairs health care sys- 
tem. Such system shall be fully operational not later 
than October 1, 2005. 

"(c) Implementation Funding for Alternative Re- 
quirement. — The Secretary of Defense shall transfer to 
the Secretary of Veterans Affairs, or shall otherwise 
bear the cost of, an amount sufficient to cover three- 
fourths of the cost to the Department of Veterans Af- 
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fairs for computer prog-ramming- activities and relevant 
staff training expenses related to implementation of 
subsection (b). Such amount shall be determined in 
such manner as agreed to by the two Secretaries." 

Deadline for Establishment of Committee 

Pub. L. 106-65, div. A, title VII, § 701(b), Oct. 5, 1999, 
113 Stat. 680, directed the Secretary of Defense to es- 
tablish the Pharmacy and Therapeutics Committee re- 
quired by subsec. (b) of this section not later than 30 
days after Oct. 5, 1999. 

Reports Required 

Pub. L. 106-65, div. A, title VII, § 701(c), Oct. 5, 1999, 
113 Stat. 680, directed the Secretary of Defense to sub- 
mit reports to Congress, not later than Apr. 1 and Oct. 
1 of fiscal years 2000 and 2001, on the implementation of 
the uniform formulary required under subsec. (a) of 
this section, the results of a survey conducted by the 
Secretary of prescribers for military medical treatment 
facilities and TRICARE contractors, the operation of 
the Pharmacy Data Transaction Service required by 
subsec. (e) of this section, and any other actions taken 
by the Secretary to improve management of the phar- 
macy benefits program under this section. 

Study for Design of Pharmacy Benefit for 
Certain Covered Beneficiaries 

Pub. L. 106-65, div. A, title VII, § 701(d), Oct. 5, 1999, 
113 Stat. 680, required the Secretary of Defense to pre- 
pare and submit to Congress, by Apr. 15, 2001, a study 
on a design for a comprehensive pharmacy benefit for 
covered beneficiaries under chapter 55 of title 10, who 
are entitled to benefits under part A, and enrolled 
under part B, of title XVIII of the Social Security Act, 
and to provide an estimate of the costs of implement- 
ing and operating such design, prior to repeal by Pub. 
L. 107-107, div. A, title VII, §723, Dec. 28, 2001, 115 Stat. 
1168. 

§ 1074h. Medical and dental care: medal of honor 
recipients; dependents 

(a) Medal of Honor Recipients. — A former 
member of the armed forces who is a Medal of 
Honor recipient and who is not otherwise enti- 
tled to medical and dental benefits under this 
chapter may, upon request, be given medical and 
dental care provided by the administering Sec- 
retaries in the same manner as if entitled to re- 
tired pay. 

(b) Immediate Dependents. — A person who is 
an immediate dependent of a Medal of Honor re- 
cipient and who is not otherwise entitled to 
medical and dental benefits under this chapter 
may, upon request, be given medical and dental 
care provided by the administering Secretaries 
in the same manner as if the Medal of Honor re- 
cipient were, or (if deceased) was at the time of 
death, entitled to retired pay. 

(c) Definitions.— In this section: 

(1) The term "Medal of Honor recipient" 
means a person who has been awarded a medal 
of honor under section 3741, 6241, or 8741 of this 
title or section 491 of title 14. 

(2) The term "immediate dependent" means 
a dependent described in subparagraph (A), 
(B), (C), or (D) of section 1072(2) of this title. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§706(a)(l)], Oct. 30, 2000, 114 Stat. 1654, 1654A-175.) 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title VII, § 706(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-175, provided that: "Section 
1074h of title 10, United States Code, shall apply with 



respect to medical and dental care provided on or after 
the date of the enactment of this Act [Oct. 30, 2000]." 

§ 1074i. Reimbursement for certain travel ex- 
penses 

(a) In General. — In any case in which a cov- 
ered beneficiary is referred by a primary care 
physician to a specialty care provider who pro- 
vides services more than 100 miles from the loca- 
tion in which the primary care provider provides 
services to the covered beneficiary, the Sec- 
retary of Defense shall provide reimbursement 
for reasonable travel expenses for the covered 
beneficiary and, when accompaniment by an 
adult is necessary, for a parent or guardian of 
the covered beneficiary or another member of 
the covered beneficiary's family who is at least 
21 years of age. 

(b) Reimbursement for Travel Under Excep- 
tional Circumstances.— The Secretary of De- 
fense may provide reimbursement for reasonable 
travel expenses of travel of members of the 
armed forces on active duty and their depend- 
ents, and accompaniment, to a specialty care 
provider not otherwise authorized by subsection 
(a) under such exceptional circumstances as the 
Secretary considers appropriate for purposes of 
this section. 

(c) Outreach Program and Travel Reim- 
bursement FOR FOLLOW-ON SPECIALTY CARE AND 

Related Services. — The Secretary concerned 
shall ensure that an outreach program is imple- 
mented for each member of the uniformed serv- 
ices who incurred a combat-related disability 
and is entitled to retired or retainer pay, or 
equivalent pay, so that — 

(1) the progress of the member is closely 
monitored; and 

(2) the member receives the travel reim- 
bursement authorized by subsection (a) when- 
ever the member requires follow-on specialty 
care, services, or supplies. 

(d) Definitions. — In this section: 

(1) The term "specialty care provider" in- 
cludes a dental specialist. 

(2) The term "dental specialist" means an 
oral surgeon, orthodontist, prosthodontist, pe- 
riodontist, endodontist, or pediatric dentist, 
and includes such other providers of dental 
care and services as determined appropriate by 
the Secretary of Defense. 

(3) The term "combat-related disability" has 
the meaning given that term in section 1413a 
of this title. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 758(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-199; 
amended Pub. L. 107-107, div. A, title VII, §706, 
Dec. 28, 2001, 115 Stat. 1163; Pub. L. 108-136, div. 
A, title VII, §712, Nov. 24, 2003, 117 Stat. 1530; 
Pub. L. 110-181, div. A, title XVI, § 1632(a), (b), 
Jan. 28, 2008, 122 Stat. 458, 459; Pub. L. 111-84, 
div. A, title VI, §634, Oct. 28, 2009, 123 Stat. 2363.) 

Amendments 

2009— Subsec. (a). Pub. L. 111-84, § 634(b), inserted "of 
Defense" after "the Secretary". 

Subsecs. (b) to (d). Pub. L. 111-84, § 634(a), added sub- 
sec. (b) and redesignated former subsecs. (b) and (c) as 
(c) and (d), respectively. 

2008— Subsecs. (b), (c). Pub. L. 110-181, § 1632(a), added 
subsec. (b) and redesignated former subsec. (b) as (c). 
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Subsec. (c)(3). Pub. L. 110-181, § 1632(b), added par. (3). 

2003— Pub. L. 108-136 inserted "(a) In General.—" be- 
fore "In any case" and added subsec. (b). 

2001— Pub. L. 107-107 Inserted before period at end 
"and, when accompaniment by an adult is necessary, 
for a parent or guardian of the covered beneficiary or 
another member of the covered beneficiary's family 
who is at least 21 years of age". 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title XVI, § 1632(c), Jan. 28, 
2008, 122 Stat. 459, provided that: "Subsection (b) of sec- 
tion 10741 of title 10, United States Code, as added by 
subsection (a)(2), shall apply with respect to travel de- 
scribed in subsection (a) of such section that occurs on 
or after January 1, 2008, for follow-on specialty care, 
services, or supplies." 

§ 1074j. Sub-acute care program 

(a) Establishment.— The Secretary of Defense 
shall establish an effective, efficient, and inte- 
grated sub-acute care benefits program under 
this chapter (hereinafter referred to in this sec- 
tion as the "program"). Except as otherwise pro- 
vided in this section, the types of health care 
authorized under the program shall be the same 
as those provided under section 1079 of this title. 
The Secretary, after consultation with the other 
administering Secretaries, shall promulgate reg- 
ulations to carry out this section. 

(b) Benefits. — (1) The program shall include a 
uniform skilled nursing facility benefit that 
shall be provided in the manner and under the 
conditions described in section 1861 (h) and (i) of 
the Social Security Act (42 U.S.C. 1395x (h) and 
(i)), except that the limitation on the number of 
days of coverage under section 1812 (a) and (b) of 
such Act (42 U.S.C. 1395d (a) and (b)) shall not be 
applicable under the program. Skilled nursing 
facility care for each spell of illness shall con- 
tinue to be provided for as long as medically 
necessary and appropriate. 

(2) In this subsection: 

(A) The term "skilled nursing facility" has 
the meaning given such term in section 1819(a) 
of the Social Security Act (42 U.S.C. 
1395i-3(a)). 

(B) The term "spell of illness" has the mean- 
ing given such term in section 1861(a) of such 
Act (42 U.S.C. 1395x(a)). 

(3) The program shall include a comprehen- 
sive, part-time or intermittent home health care 
benefit that shall be provided in the manner and 
under the conditions described in section 1861(m) 
of the Social Security Act (42 U.S.C. 1395x(m)). 

(4) The Secretary of Defense may take such 
actions as are necessary to ensure that there is 
an effective transition in the furnishing of part- 
time or intermittent home health care benefits 
for covered beneficiaries who were receiving 
such benefits before the establishment of the 
program under this section. The actions taken 
under this paragraph may include the continu- 
ation of such benefits on an extended basis for 
such time as the Secretary determines appro- 
priate. 

(Added Pub. L. 107-107, div. A, title VII, 
§ 701(a)(1), Dec. 28, 2001, 115 Stat. 1158; amended 
Pub. L. 108-375, div. A, title VII, §713, Oct. 28, 
2004, 118 Stat. 1985.) 

Amendments 

2004— Subsec. (b)(4). Pub. L. 108-375 added par. (4). 



§ 1074k. Long-term care insurance 

Provisions regarding long-term care insurance 
for members and certain former members of the 
uniformed services and their families are set 
forth in chapter 90 of title 5. 

(Added Pub. L. 107-107, div. A, title VII, 
§ 701(f)(1), Dec. 28, 2001, 115 Stat. 1161.) 

§ 1074Z. Notification to Congress of hospitaliza- 
tion of combat wounded members 

(a) Notification Required. — The Secretary 
concerned shall provide notification of the hos- 
pitalization of any member of the armed forces 
evacuated from a theater of combat and admit- 
ted to a military treatment facility within the 
United States to the appropriate Members of 
Congress. 

(b) Appropriate Members. — In this section, 
the term "appropriate Members of Congress", 
with respect to the member of the armed forces 
about whom notification is being made, means 
the Senators representing the State, and the 
Member, Delegate, or Resident Commissioner of 
the House of Representatives representing the 
district, that includes the member's home of 
record or a different location as provided by the 
member. 

(c) Consent of Member Required.— The noti- 
fication under subsection (a) may be provided 
only with the consent of the member of the 
armed forces about whom notification is to be 
made. In the case of a member who is unable to 
provide consent, information and consent may 
be provided by next of kin. 

(Added Pub. L. 110-181, div. A, title XVI, 
§ 1617(a)(1), Jan. 28, 2008, 122 Stat. 449.) 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title XVI, § 1617(a)(2), Jan. 28, 
2008, 122 Stat. 449, provided that: "The notification re- 
quirement under section 10741(a) of title 10, United 
States Code, as added by paragraph (1), shall apply be- 
ginning 60 days after the date of the enactment of this 
Act [Jan. 28, 2008]." 

§ 1074m. Mental health assessments for members 
of the armed forces deployed in support of a 
contingency operation 

(a) Mental Health Assessments.— (1) The 
Secretary of Defense shall provide a person-to- 
person mental health assessment for each mem- 
ber of the armed forces who is deployed in sup- 
port of a contingency operation as follows: 

(A) Once during the period beginning 120 
days before the date of the deployment. 

(B) Once during the period beginning 90 days 
after the date of redeployment from the con- 
tingency operation and ending 180 days after 
such redeployment date. 

(C) Subject to subsection (d), not later than 
once during each of — 

(i) the period beginning 180 days after the 
date of redeployment from the contingency 
operation and ending one year after such re- 
deployment date; and 

(ii) the period beginning 18 months after 
such redeployment date and ending 30 
months after such redeployment date. 

(2) A mental health assessment is not required 
for a member of the armed forces under subpara- 
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graph 1 (B) and (C) of paragraph (1) if the Sec- 
retary determines that — 

(A) the member was not subjected or exposed 
to operational risk factors during deployment 
in the contingency operation concerned; or 

(B) providing such assessment to the mem- 
ber during the time periods under such sub- 
paragraphs would remove the member from 
forward deployment or put members or oper- 
ational objectives at risk. 

(b) Purpose. — The purpose of the mental 
health assessments provided pursuant to this 
section shall be to identify post-traumatic 
stress disorder, suicidal tendencies, and other 
behavioral health conditions identified among 
members described in subsection (a) in order to 
determine which such members are in need of 
additional care and treatment for such health 
conditions. 

(c) Elements. — (1) The mental health assess- 
ments provided pursuant to this section shall — 

(A) be performed by personnel trained and 
certified to perform such assessments and may 
be performed — 

(i) by licensed mental health professionals 
if such professionals are available and the 
use of such professionals for the assessments 
would not impair the capacity of such pro- 
fessionals to perform higher priority tasks; 
and 

(ii) by personnel at private facilities in ac- 
cordance with section 1074(c) of this title; 

(B) include a person-to-person dialogue be- 
tween members described in subsection (a) and 
the professionals or personnel described by 
subparagraph (A), as applicable, on such mat- 
ters as the Secretary shall specify in order 
that the assessments achieve the purpose spec- 
ified in subsection (b) for such assessments; 

(C) be conducted in a private setting to fos- 
ter trust and openness in discussing sensitive 
health concerns; 

(D) be provided in a consistent manner 
across the military departments; and 

(E) include a review of the health records of 
the member that are related to each previous 
deployment of the member or other relevant 
activities of the member while serving in the 
armed forces, as determined by the Secretary. 

(2) The Secretary may treat periodic health 
assessments and other person-to-person assess- 
ments that are provided to members of the 
armed forces, including examinations under sec- 
tion 1074f of this title, as meeting the require- 
ments for mental health assessments required 
under this section if the Secretary determines 
that such assessments and person-to-person as- 
sessments meet the requirements for mental 
health assessments established by this section. 

(d) Cessation of Assessments. — No mental 
health assessment is required to be provided to 
an individual under subsection (a)(1)(C) after the 
individual's discharge or release from the armed 
forces. 

(e) Sharing of Information. — (1) The Sec- 
retary of Defense shall share with the Secretary 
of Veterans Affairs such information on mem- 
bers of the armed forces that is derived from 



!So in original. Probably should be "subparagraphs". 



confidential mental health assessments, includ- 
ing mental health assessments provided pursu- 
ant to this section and health assessments and 
other person-to-person assessments provided be- 
fore the date of the enactment of this section, as 
the Secretary of Defense and the Secretary of 
Veterans Affairs jointly consider appropriate to 
ensure continuity of mental health care and 
treatment of members of the armed forces dur- 
ing the transition from health care and treat- 
ment provided by the Department of Defense to 
health care and treatment provided by the De- 
partment of Veterans Affairs. 

(2) Any sharing of information under para- 
graph (1) shall occur pursuant to a protocol 
jointly established by the Secretary of Defense 
and the Secretary of Veterans Affairs for pur- 
poses of this subsection. Any such protocol shall 
be consistent with the following: 

(A) Applicable provisions of the Wounded 
Warrior Act (title XVI of Public Law 110-181; 
10 U.S.C. 1071 note), including section 1614 of 
such Act (122 Stat. 443; 10 U.S.C. 1071 note). 

(B) Section 1720F of title 38. 

(3) Before each mental health assessment is 
conducted under subsection (a), the Secretary of 
Defense shall ensure that the member is notified 
of the sharing of information with the Secretary 
of Veterans Affairs under this subsection. 

(f) Regulations.— (1) The Secretary of De- 
fense, in consultation with the other admin- 
istering Secretaries, shall prescribe regulations 
for the administration of this section. 

(2) Not later than 270 days after the date of the 
issuance of the regulations prescribed under 
paragraph (1), the Secretary shall notify the 
congressional defense committees of the imple- 
mentation of the regulations by the military de- 
partments. 

(Added Pub. L. 112-81, div. A, title VII, § 702(a)(1), 
Dec. 31, 2011, 125 Stat. 1469.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (e)(1), is the date of enactment of Pub. L. 
112-81, which was approved Dec. 31, 2011. 

Regulations 

Pub. L. 112-81, div. A, title VII, § 702(a)(3), Dec. 31, 
2011, 125 Stat. 1471, provided that: "The Secretary of 
Defense shall prescribe an interim final rule with re- 
spect to the amendment made by paragraph (1) [enact- 
ing this section], effective not later than 90 days after 
the date of the enactment of this Act [Dec. 31, 2011]." 

[§ 1075. Repealed. Pub. L. 108-375, div. A, title VI, 
§ 607(a)(1), Oct. 28, 2004, 118 Stat. 1946] 

Section, added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 
72 Stat. 1447; amended Pub. L. 97-22, § 10(b)(2), July 10, 
1981, 95 Stat. 137; Pub. L. 108-87, title VIII, § 8146(a), 
Sept. 30, 2003, 117 Stat. 1109; Pub. L. 108-106, title I, 
§ 1112(a), Nov. 6, 2003, 117 Stat. 1215, related to subsist- 
ence charges for officers and certain enlisted members. 

A prior section 1075, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 82, related to post card requests for absentee bal- 
lots, and for printing and transmission thereof, prior to 
repeal by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 Stat. 
1570, as superseded by the Federal Voting Assistance 
Act of 1955 which is classified to subchapter I-D 
(§1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 
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§ 1076. Medical and dental care for dependents: 
general rule 

(a) (1) A dependent described in paragraph (2) is 
entitled, upon request, to the medical and den- 
tal care prescribed by section 1077 of this title in 
facilities of the uniformed services, subject to 
the availability of space and facilities and the 
capabilities of the medical and dental staff. 

(2) A dependent referred to in paragraph (1) is 
a dependent of a member of a uniformed service 
described in one of the following subparagraphs: 

(A) A member who is on active duty for a pe- 
riod of more than 30 days or died while on that 
duty. 

(B) A member who died from an injury, ill- 
ness, or disease incurred or aggravated — 

(i) while the member was on active duty 
under a call or order to active duty of 30 
days or less, on active duty for training, or 
on inactive-duty training; or 

(ii) while the member was traveling to or 
from the place at which the member was to 
perform, or had performed, such active duty, 
active duty for training, or inactive-duty 
training. 

(C) A member who died from an injury, ill- 
ness, or disease incurred or aggravated in the 
line of duty while the member remained over- 
night immediately before the commencement 
of inactive-duty training, or while the member 
remained overnight between successive peri- 
ods of inactive-duty training, at or in the vi- 
cinity of the site of the inactive-duty training. 

(D) A member on active duty who is entitled 
to benefits under subsection (e) of section 
1074a of this title by reason of paragraph (1), 
(2), or (3) of subsection (a) of such section. 

(E) A member who died from an injury, ill- 
ness, or disease incurred or aggravated while 
the member — 

(i) was serving on funeral honors duty 
under section 12503 of this title or section 115 
of title 32; 

(ii) was traveling to or from the place at 
which the member was to so serve; or 

(iii) remained overnight at or in the vicin- 
ity of that place immediately before so serv- 
ing, if the place is outside reasonable com- 
muting distance from the member's resi- 
dence. 

(b) Under regulations to be prescribed jointly 
by the administering Secretaries, a dependent of 
a member or former member — 

(1) who is, or (if deceased) was at the time of 
his death, entitled to retired or retainer pay or 
equivalent pay; or 

(2) who died before attaining age 60 and at 
the time of his death would have been eligible 
for retired pay under chapter 1223 of this title 
(or under chapter 67 of this title as in effect 
before December 1, 1994) but for the fact that 
he was under 60 years of age; 

may, upon request, be given the medical and 
dental care prescribed by section 1077 of this 
title in facilities of the uniformed services, sub- 
ject to the availability of space and facilities 
and the capabilities of the medical and dental 
staff, except that a dependent of a member or 
former member described in paragraph (2) may 



not be given such medical or dental care until 
the date on which such member or former mem- 
ber would have attained age 60. 

(c) A determination by the medical or dental 
officer in charge, or the contract surgeon in 
charge, or his designee, as to the availability of 
space and facilities and to the capabilities of the 
medical and dental staff is conclusive. Care 
under this section may not be permitted to 
interfere with the primary mission of those fa- 
cilities. 

(d) To utilize more effectively the medical and 
dental facilities of the uniformed services, the 
administering Secretaries shall prescribe joint 
regulations to assure that dependents entitled 
to medical or dental care under this section will 
not be denied equal opportunity for that care be- 
cause the facility concerned is that of a uni- 
formed service other than that of the member. 

(e) (1) Subject to paragraph (3), the administer- 
ing Secretary shall furnish an abused dependent 
of a former member of a uniformed service de- 
scribed in paragraph (4), during that period that 
the abused dependent is in receipt of transi- 
tional compensation under section 1059 of this 
title, with medical and dental care, including 
mental health services, in facilities of the uni- 
formed services in accordance with the same eli- 
gibility and benefits as were applicable for that 
abused dependent during the period of active 
service of the former member. 

(2) Subject to paragraph (3), upon request of 
any dependent of a former member of a uni- 
formed service punished for an abuse described 
in paragraph (4), the administering Secretary 
for such uniformed service may furnish medical 
care in facilities of the uniformed services to the 
dependent for the treatment of any adverse 
health condition resulting from such depend- 
ent's knowledge of (A) the abuse, or (B) any in- 
jury or illness suffered by the abused person as 
a result of such abuse. 

(3) Medical and dental care furnished to a de- 
pendent of a former member of the uniformed 
services in facilities of the uniformed services 
under paragraph (1) or (2) — 

(A) shall be limited to the health care pre- 
scribed by section 1077 of this title; and 

(B) shall be subject to the availability of 
space and facilities and the capabilities of the 
medical and dental staff. 

(4) (A) A former member of a uniformed service 
referred to in paragraph (1) is a member who — 

(i) received a dishonorable or bad-conduct 
discharge or was dismissed from a uniformed 
service as a result of a court-martial convic- 
tion for an offense, under either military or 
civil law, involving abuse of a dependent of the 
member; or 

(ii) was administratively discharged from a 
uniformed service as a result of such an of- 
fense. 

(B) A determination of whether an offense in- 
volved abuse of a dependent of the member shall 
be made in accordance with regulations pre- 
scribed by the administering Secretary for such 
uniformed service. 

(f) (1) The administering Secretaries shall fur- 
nish an eligible dependent a physical examina- 
tion that is required by a school in connection 
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with the enrollment of the dependent as a stu- 
dent in that school. 

(2) A dependent is eligible for a physical exam- 
ination under paragraph (1) if the dependent — 

(A) is entitled to receive medical care under 
subsection (a) or is authorized to receive medi- 
cal care under subsection (b); and 

(B) is at least 5 years of age and less than 12 
years of age. 

(3) Nothing in paragraph (2) may be construed 
to prohibit the furnishing of a school-required 
physical examination to any dependent who, ex- 
cept for not satisfying the age requirement 
under that paragraph, would otherwise be eligi- 
ble for a physical examination required to be 
furnished under this subsection. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1447; amended Pub. L. 89-614, §2(3), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 95-397, title III, §301, 
Sept. 30, 1978, 92 Stat. 849; Pub. L. 96-513, title V, 
§511(36), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 
97-252, title X, § 1004(b), Sept. 8, 1982, 96 Stat. 737; 
Pub. L. 98-557, §19(5), Oct. 30, 1984, 98 Stat. 2869; 
Pub. L. 99-145, title VI, § 652(a), Nov. 8, 1985, 99 
Stat. 656; Pub. L. 99-661, div. A, title VI, 
§§ 604(f)(1)(C), 652(c), Nov. 14, 1986, 100 Stat. 3877, 
3889; Pub. L. 100-456, div. A, title VI, § 651(a), 
Sept. 29, 1988, 102 Stat. 1990; Pub. L. 101-189, div. 
A, title VI, § 653(a)(4), title VII, § 731(c)(1), Nov. 
29, 1989, 103 Stat. 1462, 1482; Pub. L. 103-337, div. 
A, title VII, §§ 704(a), (b), title XVI, 
§ 1671(c)(7)(A), Oct. 5, 1994, 108 Stat. 2798, 2799, 
3014; Pub. L. 104-106, div. A, title VII, §703, title 
XV, §1501(c)(ll), Feb. 10, 1996, 110 Stat. 372, 499; 
Pub. L. 105-85, div. A, title V, § 513(b), title X, 
§ 1073(d)(1)(D), Nov. 18, 1997, 111 Stat. 1730, 1905; 
Pub. L. 105-261, div. A, title VII, §732, Oct. 17, 
1998, 112 Stat. 2071; Pub. L. 106-65, div. A, title V, 
§578(i)(2), title VII, § 705(c), Oct. 5, 1999, 113 Stat. 
629, 684; Pub. L. 106-398, §1 [[div. A], title VII, 
§703], Oct. 30, 2000, 114 Stat. 1654, 1654A-174; Pub. 
L. 107-107, div. A, title V, § 513(a), Dec. 28, 2001, 
115 Stat. 1093.) 
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Appropriate references are made to dental care 
throughout the section to reflect the fact that In cer- 
tain limited situations dependents are entitled to den- 
tal care under 37:403(h)(4), restated as section 1077 of 
this title. 

In subsection (a), the words "appointed, enlisted, in- 
ducted or called, ordered or conscripted in a uniformed 
service" are omitted as surplusage, since it does not 
matter how a member became a member. The words 
"active duty for a period of more than 30 days" are sub- 
stituted for the words "active duty or active duty for 
training pursuant to a call or order that does not speci- 
fy a period of thirty days or less" to reflect section 
101(22) and (23) of this title. 

In subsection (b), the words "active duty (other than 
for training)" are substituted for the words "active 



duty as defined in section 901(b) of title 50" to reflect 
section 101(22) of this title. The words "retirement" and 
"retirement pay" are omitted as surplusage. 

In subsection (c), 37:421(c) (last 28 words) is omitted 
as unnecessary since this subsection and section 1077 of 
this title are written so as to apply to subsection (b) as 
well as subsection (a). 

In subsection (d), the words "because the facility con- 
cerned is that of a uniformed service other than that of 
the member" is substituted for the words "because of 
the service affiliation of the service member". 

References in Text 

Chapter 67 of this title as in effect before December 
1, 1994, referred to in subsec. (b)(2), means chapter 67 
(§1331 et seq.) of this title prior to its transfer to part 
II of subtitle E of this title, its renumbering as chapter 
1223, and its general revision by section 1662(j)(l) of 
Pub. L. 103-337. A new chapter 67 (§1331) of this title 
was added by section 1662(j)(7) of Pub. L. 103-337. 

Prior Provisions 

A prior section 1076, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 84, related to use of post cards, waiver of registra- 
tion, and voting by discharged persons, prior to repeal 
by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as 
superseded by the Federal Voting Assistance Act of 1955 
which is classified to subchapter I-D (§1973cc et seq.) of 
chapter 20 of Title 42, The Public Health and Welfare. 

Amendments 

2001— Subsec. (a)(2)(C). Pub. L. 107-107 struck out ", if 
the site was outside reasonable commuting distance 
from the member's residence" before period at end. 

2000— Subsec. (f). Pub. L. 106-398 added subsec. (f). 

1999— Subsec. (a)(2)(D). Pub. L. 106-65, § 705(c), amend- 
ed subpar. (D) generally. Prior to amendment, subpar. 
(D) read as follows: "A member who incurred or aggra- 
vated an injury, illness, or disease in the line of duty 
while serving on active duty for a period of 30 days or 
less (or while traveling to or from the place of such 
duty) and the member's orders are modified or ex- 
tended, while the member is being treated for (or recov- 
ering from) the injury, illness, or disease, so as to re- 
sult in active duty for a period of more than 30 days. 
However, this subparagraph entitles the dependent to 
medical and dental care only while the member re- 
mains on active duty." 

Subsec. (a)(2)(E). Pub. L. 106-65, §578(i)(2), added sub- 
par. (E). 

1998— Subsec. (e)(1). Pub. L. 105-261, §732(1), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "Subject to paragraph (3), if an abused depend- 
ent of a former member of a uniformed service de- 
scribed in paragraph (4) needs medical or dental care 
for an injury or illness resulting from abuse by the 
member, the administering Secretary may, upon re- 
quest of the abused dependent, furnish medical or den- 
tal care to the dependent for the treatment of such in- 
jury or illness in facilities of the uniformed services." 

Subsec. (e)(3). Pub. L. 105-261, §732(2), inserted "and" 
at end of subpar. (A), substituted a period for "; and" 
at end of subpar. (B), and struck out subpar. (C) which 
read as follows: "shall terminate one year after the 
date on which the former member was discharged or 
dismissed from a uniformed service as described in 
paragraph (4)." 

1997— Subsec. (a)(2). Pub. L. 105-85, §513(b), added par. 
(2) and struck out former par. (2) which read as follows: 
"A dependent referred to in paragraph (1) is a depend- 
ent of a member of a uniformed service — 

"(A) who is on active duty for a period of more than 
30 days or who died while on that duty; or 

"(B) who died from an injury, illness, or disease in- 
curred or aggravated — 

"(i) while on active duty under a call or order to 
active duty of 30 days or less, on active duty for 
training, or on inactive duty training; or 

"(ii) while traveling to or from the place at which 
the member is to perform, or has performed, such 
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active duty, active duty for training, or inactive 
duty training." 

Subsec. (b). Pub. L. 105-85, § 1073(d)(1)(D), made tech- 
nical correction to directory language of Pub. L. 
104-106, § 703(b). See 1996 Amendment note below. 

1996— Subsec. (b). Pub. L. 104-106, § 703(b), as amended 
by Pub. L. 105-85, § 1073(d)(1)(D), in concluding provi- 
sions, substituted "paragraph (2) may" for "clause (2) 
may" and struck out "A dependent described in section 
1072(2)(F) of this title may be provided medical and den- 
tal care pursuant to clause (2) without regard to sub- 
clause (B) of such clause." after "age 60." 

Subsec. (b)(2). Pub. L. 104-106, § 703(a), substituted 
"death would" for "death (A) would" and struck out 
", and (B) had elected to participate in the Survivor 
Benefit Plan established under subchapter II of chapter 
73 of this title" after "60 years of age". 

Pub. L. 104-106, §1501(c)(ll), substituted "before De- 
cember 1, 1994" for "before the effective date of the Re- 
serve Officer Personnel Management Act" in subpar. 
(A). 

1994— Subsec. (b)(2)(A). Pub. L. 103-337, § 1671(c)(7)(A), 
substituted "under chapter 1223 of this title (or under 
chapter 67 of this title as in effect before the effective 
date of the Reserve Officer Personnel Management 
Act)" for "under chapter 67 of this title". 

Subsec. (e)(1). Pub. L. 103-337, § 704(a)(1), added par. (1) 
and struck out former par. (1) which read as follows: 
"Subject to paragraph (3), if— 

"(A) a member of a uniformed service receives a 
dishonorable or bad-conduct discharge or is dismissed 
from a uniformed service as a result of a court-mar- 
tial conviction for an offense involving abuse of a de- 
pendent of the member, as determined in accordance 
with regulations prescribed by the administering Sec- 
retary for such uniformed service; and 

"(B) the abused dependent needs medical or dental 
care for an injury or illness resulting from the abuse, 
the administering Secretary may, upon request of the 
abused dependent, furnish medical or dental care to the 
dependent for the treatment of such injury or illness in 
facilities of the uniformed services." 

Subsec. (e)(2). Pub. L. 103-337, § 704(b)(1), (2), inserted 
"former" before "member" and substituted "paragraph 
(4)" for "paragraph (1)(A)". 

Subsec. (e)(3). Pub. L. 103-337, § 704(b)(1), (3), inserted 
"former" before "member" in introductory provisions 
and in subpar. (C) and substituted "was" for "is" and 
"paragraph (4)" for "paragraph (1)(A)" in subpar. (C). 

Subsec. (e)(4). Pub. L. 103-337, § 704(a)(2), added par. 
(4). 

1989— Subsec. (e)(3)(C). Pub. L. 101-189, § 653(a)(4), sub- 
stituted "one year" for "1 year". 

Subsec. (f). Pub. L. 101-189, § 731(c)(1), struck out sub- 
sec. (f) which read as follows: 

"(1) A person described in paragraph (2) shall be con- 
sidered a dependent for purposes of this section for a 
period of one year after the date of the person's final 
decree of divorce, dissolution, or annulment. In addi- 
tion, if such a person purchases a conversion health 
policy within the one-year period referred to in the pre- 
ceding sentence, such person shall be entitled, upon re- 
quest, to medical and dental care prescribed by section 
1077 of this title for a period of one year after the pur- 
chase of the policy for any condition of the person that 
existed on the date on which coverage under the policy 
begins and for which care is not provided under that 
policy. 

"(2) A person referred to in paragraph (1) is a person 
who would qualify as a dependent under section 
1072(2)(G) but for the fact that the person's final decree 
of divorce, dissolution, or annulment is dated on or 
after April 1, 1985. 

"(3) In this subsection, the term 'conversion health 
policy' means a health insurance plan with a private 
insurer, developed through negotiations between the 
Secretary of Defense and a private insurer, that is 
available for purchase by or for the use of persons de- 
scribed in paragraph (2)." 

1988— Subsec. (f). Pub. L. 100-456 added subsec. (f). 



1986— Subsec. (a)(2)(B). Pub. L. 99-661, § 604(f)(1)(C), in- 
serted reference to disease. 

Subsec. (e). Pub. L. 99-661, § 652(c), added subsec. (e). 

1985 — Subsec. (a). Pub. L. 99-145 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "A dependent of a member of a uniformed service 
who is on active duty for a period of more than 30 days, 
or of such a member who died while on that duty, is en- 
titled, upon request, to the medical and dental care 
prescribed by section 1077 of this title in facilities of 
the uniformed services, subject to the availability of 
space and facilities and the capabilities of the medical 
and dental staff." 

1984— Subsecs. (b), (d). Pub. L. 98-557 substituted ref- 
erence to administering Secretaries for reference to 
Secretary of Defense and Secretary of Health and 
Human Services. 

1982— Subsec. (b). Pub. L. 97-252 provided for medical 
and dental care, for a dependent described in section 
1072(2)(F) of this title, pursuant to clause (2) without 
regard to subclause (B) of such clause. 

1980— Subsecs. (b), (d). Pub. L. 96-513 substituted 
"Secretary of Health and Human Services" for "Sec- 
retary of Health, Education, and Welfare". 

1978— Subsec. (b). Pub. L. 95-397 substituted "Under 
regulations to be prescribed jointly by the Secretary of 
Defense and the Secretary of Health, Education, and 
Welfare, a dependent of a member or former member-" 
for "Under joint regulations to be prescribed by the 
Secretary of Defense and the Secretary of Health, Edu- 
cation, and Welfare, a dependent of a member or former 
member who is, or was at the time of his death, enti- 
tled to retired or retainer pay, or equivalent pay, may, 
upon request, be given the medical and dental care pre- 
scribed by section 1077 of this title in facilities of the 
uniformed services, subject to the availability of space 
and facilities and the capabilities of the medical and 
dental staff", added pars. (1), (2), and provisions follow- 
ing par. (2) relating to medical and dental care on re- 
quest in facilities of the uniformed services subject to 
the availability of space, facilities and capabilities of 
staff, and excepting from such care provision a depend- 
ent of a member or former member until such member 
or former member would have attained age 60. 

1966 — Subsec. (b). Pub. L. 89-614 struck out provision 
which excepted from medical and dental care a member 
or former member who is, or was at the time of his 
death, entitled to retired pay under chapter 67 of this 
title and has served less than eight years on active 
duty (other than for training). 

Effective Date of 1997 Amendment 

Section 1073(d)(1) of Pub. L. 105-85 provided that the 
amendment made by that section is effective Feb. 10, 
1996, and as if included in the National Defense Author- 
ization Act for Fiscal Year 1996, Pub. L. 104-106, as en- 
acted. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by section 1671(c)(7)(A) of Pub. L. 103-337 
effective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1989 Amendment 

Amendment by section 731(c)(1) of Pub. L. 101-189 ap- 
plicable to a person referred to in 10 U.S.C. 1072(2)(H) 
whose decree of divorce, dissolution, or annulment be- 
comes final on or after Nov. 29, 1989, and to a person so 
referred to whose decree became final during the period 
from Sept. 29, 1988 to Nov. 28, 1989, as if the amendment 
had become effective on Sept. 29, 1988, see section 731(d) 
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of Pub. L. 101-189, set out as a note under section 1072 
of this title. 

Effective Date of 1988 Amendment 

Section 651(d) of Pub. L. 100-456 provided that: "Sec- 
tion 1076(f) of title 10, United States Code, as added by 
subsection (a), shall take effect on the date of enact- 
ment of this Act [Sept. 29, 1988] or 30 days after the Sec- 
retary of Defense first makes available a conversion 
health policy (as defined in such section), whichever is 
later. Such section shall apply to persons whose decree 
of divorce, dissolution, or annulment becomes final 
after the date of the enactment of this Act." 

Effective Date of 1986 Amendment 

Amendment by section 604 of Pub. L. 99-661 applicable 
with respect to persons who, after Nov. 14, 1986, incur 
or aggravate an injury, illness, or disease or die, see 
section 604(g) of Pub. L. 99-661, set out as a note under 
section 1074a of this title. 

Section 652(e)(3) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (c) [amending this sec- 
tion] shall apply only with respect to dependents who 
request medical or dental care on or after the date of 
the enactment of this Act [Nov. 14, 1986]." 

Effective Date of 1985 Amendment 

Section 652(c) of Pub. L. 99-145 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1086 of this title] shall apply only with 
respect to dependents of members of the uniformed 
services whose deaths occur after September 30, 1985." 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable in the case of any former spouse of a 
member or former member of the uniformed services 
whether final decree of divorce, dissolution, or annul- 
ment of marriage of former spouse and such member or 
former member is dated before, on, or after Feb. 1, 1983, 
see section 1006 of Pub. L. 97-252, set out as an Effective 
Date; Transition Provisions note under section 1408 of 
this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Section 302 of Pub. L. 95-397 provided that: "The 
amendment made by section 301 [amending this sec- 
tion] shall become effective on October 1, 1978, or on 
the date of the enactment of this Act [Sept. 30, 1978], 
whichever is later." 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Stipend for Members of Reserve Components for 
Health Care for Certain Dependents 

Pub. L. 110-181, div. A, title VII, §704, Jan. 28, 2008, 122 
Stat. 188, provided that: "The Secretary of Defense 
may, pursuant to regulations prescribed by the Sec- 
retary, pay a stipend to a member of a reserve compo- 
nent of the Armed Forces who is called or ordered to 
active duty for a period of more than 30 days for pur- 
poses of maintaining civilian health care coverage for 
a dependant whom the Secretary determines to possess 
a special health care need that would be best met by re- 
maining in the member's civilian health plan. In mak- 
ing such determination, the Secretary shall consider 
whether — 

"(1) the dependent of the member was receiving 
treatment for the special health care need before the 
call or order to active duty of the member; and 



"(2) the call or order to active duty would result in 
an interruption in treatment or a change in health 
care provider for such treatment." 

Transitional Health Care for Members, or De- 
pendents OF MEMBERS, UPON RELEASE OF MEMBER 

From Active Duty in Connection With Operation 
Desert Storm 

Pub. L. 102-25, title III, §313, Apr. 6, 1991, 105 Stat. 85, 
provided that: 

"(a) Health Care Provided. — A member of the 
Armed Forces described in subsection (b), and the de- 
pendents of the member, shall be entitled to receive 
health care described in subsection (c) upon the release 
of the member from active duty in connection with Op- 
eration Desert Storm until the earlier of — 

"(1) 30 days after the date of the release of the 
member from active duty; or 

"(2) the date on which the member and the depend- 
ents of the member are covered by a health plan 
sponsored by an employer. 

"(b) Eligible Member Described. — A member of the 
Armed Forces referred to in subsection (a) is a member 
who — 

"(1) is a member of a reserve component of the 
Armed Forces and is called or ordered to active duty 
under chapter 39 of title 10, United States Code, in 
connection with Operation Desert Storm; 

"(2) is involuntarily retained on active duty under 
section 673c [now 12305] of title 10, United States 
Code, in connection with Operation Desert Storm; or 

"(3) voluntarily agrees to remain on active duty for 
a period of less than one year in connection with Op- 
eration Desert Storm. 

"(c) Health Care Described. — The health care re- 
ferred to in subsection (a) is — 

"(1) medical and dental care under section 1076 of 
title 10, United States Code, in the same manner as 
a dependent described in subsection (a)(2) of that sec- 
tion; and 

"(2) health benefits contracted under the authority 
of section 1079(a) of that title and subject to the same 
rates and conditions as apply to persons covered 
under that section. 

"(d) Dependent Defined. — For purposes of this sec- 
tion, the term 'dependent' has the meaning given that 
term in section 1072(2) of title 10, United States Code." 

Dependent; Qualification As; Transition 

Section 651(c) of Pub. L. 100-456 provided that: "Any 
person who qualified as a dependent under section 
645(c) of the Department of Defense Authorization Act, 
1985 [Pub. L. 98-525, formerly set out as a note under 
section 1072 of this title], as in effect before its repeal 
by subsection (b), shall remain qualified as a dependent 
as specified in that section and shall become eligible 
for benefits in accordance with section 1076(f) of title 
10, United States Code (as added by subsection (a)), 
when no longer qualified as a dependent pursuant to 
such section 645(c)." 

§ 1076a. TRICARE dental program 

(a) Establishment of Dental Plans.— The 
Secretary of Defense may establish, and in the 
case of the dental plan described in paragraph 
(1) shall establish, the following voluntary en- 
rollment dental plans: 

(1) Plan for selected reserve and individ- 
ual ready reserve. — A dental insurance plan 
for members of the Selected Reserve of the 
Ready Reserve and for members of the Individ- 
ual Ready Reserve described in subsection 
10144(b) of this title. 

(2) Plan for other reserves. — A dental in- 
surance plan for members of the Individual 
Ready Reserve not eligible to enroll in the 
plan established under paragraph (1). 
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(3) Plan for active duty dependents. — 
Dental benefits plans for eligible dependents of 
members of the uniformed services who are on 
active duty for a period of more than 30 days. 

(4) Plan for ready reserve dependents. — A 
dental benefits plan for eligible dependents of 
members of the Ready Reserve of the reserve 
components who are not on active duty for 
more than 30 days. 

(b) Administration of Plans. — The plans es- 
tablished under this section shall be adminis- 
tered under regulations prescribed by the Sec- 
retary of Defense in consultation with the other 
administering Secretaries. 

(c) Care Available Under Plans. — Dental 
plans established under subsection (a) may pro- 
vide for the following dental care: 

(1) Diagnostic, oral examination, and pre- 
ventive services and palliative emergency 
care. 

(2) Basic restorative services of amalgam 
and composite restorations, stainless steel 
crowns for primary teeth, and dental appli- 
ance repairs. 

(3) Orthodontic services, crowns, gold fill- 
ings, bridges, complete or partial dentures, 
and such other services as the Secretary of De- 
fense considers to be appropriate. 

(d) Premiums. — 

(1) Premium sharing plans. — (A) The dental 
insurance plan established under subsection 
(a)(1) and the dental benefits plans established 
under subsection (a)(3) are premium sharing 
plans. 

(B) Members enrolled in a premium sharing 
plan for themselves or for their dependents 
shall be required to pay a share of the pre- 
mium charged for the benefits provided under 
the plan. The member's share of the premium 
charge may not exceed $20 per month for the 
enrollment. 

(C) Effective as of January 1 of each year, 
the amount of the premium required under 
subparagraph (A) shall be increased by the 
percent equal to the lesser of— 

(i) the percent by which the rates of basic 
pay of members of the uniformed services 
are increased on such date; or 

(ii) the sum of one-half percent and the 
percent computed under section 5303(a) of 
title 5 for the increase in rates of basic pay 
for statutory pay systems for pay periods be- 
ginning on or after such date. 

(D) The Secretary of Defense may reduce the 
monthly premium required to be paid under 
paragraph (1) in the case of enlisted members 
in pay grade E-l, E-2, E-3, or E-4 if the Sec- 
retary determines that such a reduction is ap- 
propriate to assist such members to partici- 
pate in a dental plan referred to in subpara- 
graph (A). 

(2) Full premium plans.— (A) The dental in- 
surance plan established under subsection 
(a)(2) and the dental benefits plan established 
under subsection (a)(4) are full premium plans. 

(B) Members enrolled in a full premium plan 
for themselves or for their dependents shall be 
required to pay the entire premium charged 
for the benefits provided under the plan. 

(3) Payment procedures.— A member's 
share of the premium for a plan established 



under subsection (a) may be paid by deduc- 
tions from the basic pay of the member and 
from compensation paid under section 206 of 
title 37, as the case may be. The regulations 
prescribed under subsection (b) shall specify 
the procedures for payment of the premiums 
by enrollees who do not receive such pay. 

(e) Copayments Under Premium Sharing 
Plans. — (1) Except as provided pursuant to para- 
graph (2), a member or dependent who receives 
dental care under a premium sharing plan re- 
ferred to in subsection (d)(1) shall — 

(A) in the case of care described in sub- 
section (c)(1), pay no charge for the care; 

(B) in the case of care described in sub- 
section (c)(2), pay 20 percent of the charges for 
the care; and 

(C) in the case of care described in sub- 
section (c)(3), pay a percentage of the charges 
for the care that is determined appropriate by 
the Secretary of Defense, after consultation 
with the other administering Secretaries. 

(2)(A) During a national emergency declared 
by the President or Congress and subject to reg- 
ulations prescribed by the Secretary of Defense, 
the Secretary may waive, in whole or in part, 
the charges otherwise payable by a member of 
the Selected Reserve of the Ready Reserve or a 
member of the Individual Ready Reserve under 
paragraph (1) for the coverage of the member 
alone under the dental insurance plan estab- 
lished under subsection (a)(1) if the Secretary 
determines that such waiver of the charges 
would facilitate or ensure the readiness of a unit 
or individual for deployment. 

(B) The waiver under subparagraph (A) may 
apply only with respect to charges for coverage 
of dental care required for readiness. 

(f) Transfer of Members.— If a member whose 
dependents are enrolled in the plan established 
under subsection (a)(3) is transferred to a duty 
station where dental care is provided to the 
member's eligible dependents under a program 
other than that plan, the member may dis- 
continue participation under the plan. If the 
member is later transferred to a duty station 
where dental care is not provided to such mem- 
ber's eligible dependents except under the plan 
established under subsection (a)(3), the member 
may re-enroll the dependents in that plan. 

(g) Care Outside the United States.— The 
Secretary of Defense may exercise the authority 
provided under subsection (a) to establish dental 
insurance plans and dental benefits plans for 
dental benefits provided outside the United 
States for the eligible members and dependents 
of members of the uniformed services. In the 
case of such an overseas dental plan, the Sec- 
retary may waive or reduce any copayments re- 
quired by subsection (e) to the extent the Sec- 
retary determines appropriate for the effective 
and efficient operation of the plan. 

(h) Waiver of Requirements for Surviving 
Dependents. — The Secretary of Defense may 
waive (in whole or in part) any requirements of 
a dental plan established under this section as 
the Secretary determines necessary for the ef- 
fective administration of the plan for a depend- 
ent who is an eligible dependent described in 
subsection (k)(2). 
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(1) Authority Subject to Appropriations. — 
The authority of the Secretary of Defense to 
enter into a contract under this section for any 
fiscal year is subject to the availability of ap- 
propriations for that purpose. 

(j) Limitation on Reduction of Benefits. — 
The Secretary of Defense may not reduce bene- 
fits provided under a plan established under this 
section until — 

(1) the Secretary provides notice of the Sec- 
retary's intent to reduce such benefits to the 
Committees on Armed Services of the Senate 
and the House of Representatives; and 

(2) one year has elapsed following' the date of 
such notice. 

(k) Eligible Dependent Defined. — (1) In this 
section, the term "eligible dependent" means a 
dependent described in subparagraph (A), (D), or 
(I) of section 1072(2) of this title. 

(2) Such term includes any such dependent of 
a member who dies — 

(A) while on active duty for a period of more 
than 30 days; or 

(B) while such member is a member of the 
Ready Reserve. 

(3) Such term does not include a dependent by 
reason of paragraph (2) after the end of the 
three-year period beginning on the date of the 
member's death, except that, in the case of a de- 
pendent of the deceased who is described by sub- 
paragraph (D) or (I) of section 1072(2) of this 
title, the period of continued eligibility shall be 
the longer of the following periods beginning on 
such date: 

(A) Three years. 

(B) The period ending on the date on which 
such dependent attains 21 years of age. 

(C) In the case of such dependent who, at 21 
years of age, is enrolled in a full-time course 
of study in a secondary school or in a full-time 
course of study in an institution of higher edu- 
cation approved by the administering Sec- 
retary and was, at the time of the member's 
death, in fact dependent on the member for 
over one-half of such dependent's support, the 
period ending on the earlier of the following 
dates: 

(i) The date on which such dependent 
ceases to pursue such a course of study, as 
determined by the administering Secretary. 

(ii) The date on which such dependent at- 
tains 23 years of age. 

(Added Pub. L. 106-65, div. A, title VII, § 711(a), 
Oct. 5, 1999, 113 Stat. 685; amended Pub. L. 
106-398, §1 [[div. A], title VII, § 704(a)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-174; Pub. L. 107-314, 
div. A, title VII, §703, Dec. 2, 2002, 116 Stat. 2584; 
Pub. L. 108-375, div. A, title VII, §711, Oct. 28, 
2004, 118 Stat. 1984; Pub. L. 109-163, div. A, title 
VII, §713, Jan. 6, 2006, 119 Stat. 3343; Pub. L. 
110-417, [div. A], title VII, § 735(b), Oct. 14, 2008, 
122 Stat. 4514; Pub. L. 111-84, div. A, title VII, 
§704, Oct. 28, 2009, 123 Stat. 2373; Pub. L. 111-383, 
div. A, title VII, §703, Jan. 7, 2011, 124 Stat. 4245.) 

Prior Provisions 

A prior section 1076a, added Pub. L. 99-145, title VI, 
§ 651(a)(1), Nov. 8, 1985, 99 Stat. 655; amended Pub. L. 
99-661, div. A, title VII, § 707(a), (b), Nov. 14, 1986, 100 
Stat. 3905; Pub. L. 102-190, div. A, title VII, §701, Dec. 5, 



1991, 105 Stat. 1399; Pub. L. 102-484, div. A, title VII, 
§701(a)-(e), Oct. 23, 1992, 106 Stat. 2430; Pub. L. 103-337, 
div. A, title VII, §§ 702(b), 703(a), 707(b), Oct. 5, 1994, 108 
Stat. 2797, 2798, 2800; Pub. L. 105-85, div. A, title VII, 
§732, Nov. 18, 1997, 111 Stat. 1812; Pub. L. 105-261, div. A, 
title VII, § 701(a)(1), (b), Oct. 17, 1998, 112 Stat. 2056; Pub. 
L. 106-65, div. A, title X, § 1066(a)(8), Oct. 5, 1999, 113 
Stat. 770; Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(d)(4)], Oct. 30, 2000, 114 Stat. 1654, 1654A-293, relat- 
ed to dependents' dental prog-ram, prior to repeal by- 
Pub. L. 106-65, div. A, title VII, § 711(a), Oct. 5, 1999, 113 
Stat. 685. 

Amendments 

2011— Subsec. (k)(2). Pub. L. 111-383 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"Such term includes any such dependent of a member 
who dies while on active duty for a period of more than 
30 days or a member of the Ready Reserve if, on the 
date of the death of the member, the dependent — 

"(A) is enrolled in a dental benefits plan estab- 
lished under subsection (a); or 

"(B) if not enrolled in such a plan on such date — 

"(i) is not enrolled by reason of a discontinuance 
of a former enrollment under subsection (f); or 

"(ii) is not qualified for such enrollment be- 
cause — 

"(I) the dependent is a child under the mini- 
mum ag-e for such enrollment; or 

"(II) the dependent is a spouse who is a member 
of the armed forces on active duty for a period of 
more than 30 days." 
2009— Subsec. (k)(3). Pub. L. 111-84 amended par. (3) 
generally. Prior to amendment, par. (3) read as follows: 
"Such term does not include a dependent by reason of 
paragraph (2) after the end of the three-year period be- 
ginning on the date of the member's death." 

2008 — Subsec. (e). Pub. L. 110-417 designated existing 
provisions as par. (1), substituted "Except as provided 
pursuant to paragraph (2), a member or dependent" for 
"A member or dependent", redesignated former pars. 
(1) to (3) as subpars. (A) to (C), respectively, of par. (1) 
and added par. (2). 

2006— Subsec. (k). Pub. L. 109-163 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: "In this section, the 
term 'eligible dependent' — 

"(1) means a dependent described in subparagraph 
(A), (D), or (I) of section 1072(2) of this title; and 

"(2) includes any such dependent of a member who 
dies while on active duty for a period of more than 30 
days or a member of the Ready Reserve if, on the 
date of the death of the member, the dependent is en- 
rolled in a dental benefits plan established under sub- 
section (a), is not enrolled in such a plan by reason 
of a discontinuance of a former enrollment under sub- 
section (f), or is not enrolled because the dependent is 
a child under the minimum age for enrollment, ex- 
cept that the term does not include the dependent 
after the end of the three-year period beginning on 
the date of the member's death." 

2004— Subsec. (k)(2). Pub. L. 108-375 substituted 
"under subsection (a)," for "under subsection (a) or" 
and inserted "or is not enrolled because the dependent 
is a child under the minimum age for enrollment," 
after "under subsection (f),". 

2002— Subsec. (k)(2). Pub. L. 107-314 substituted "if, on 
the date of the death of the member, the dependent is 
enrolled in a dental benefits plan established under 
subsection (a) or is not enrolled in such a plan by rea- 
son of a discontinuance of a former enrollment under 
subsection (f)" for "if the dependent is enrolled on the 
date of the death of the member in a dental benefits 
plan established under subsection (a)". 

2000— Subsec. (k)(2). Pub. L. 106-398 substituted 
"three-year period" for "one-year period". 

Authorization To Expand Enrollment in Depend- 
ents' Dental Program to Certain Members Re- 
turning Prom Overseas Assignments 

Pub. L. 103-160, div. A, title VII, §703, Nov. 30, 1993, 107 
Stat. 1687, provided that: 
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"(a) Authority To Expand Program. — After March 
31, 1994, the Secretary of Defense may expand the de- 
pendents' dental program established under section 
1076a of title 10, United States Code, to permit a mem- 
ber of the uniformed services described in subsection 
(b) to enroll dependents described in subsection (a) of 
such section in a dental benefits plan under the pro- 
gram without regard to the length of the uncompleted 
portion of the member's period of obligated service. 

"(b) Covered Members. — A member referred to in 
subsection (a) is a member of the uniformed services 
who is — 

"(1) on active duty for a period of more than 30 days 

(as defined in section 101(d)(2) of title 10, United 

States Code); and 
"(2) reassigned from a permanent duty station 

where a dental benefits plan under the dependents' 

dental program is not available to a permanent duty 

station where such a plan is available. 

"(c) Report on Advisability op Expansion. — Not 
later than February 28, 1994, the Secretary shall submit 
to Congress a report evaluating the advisability of ex- 
panding the enrollment eligibility of members of the 
uniformed services in the dependents' dental program 
in the manner authorized in subsection (a). The report 
shall include an analysis of the cost implications for 
such an expansion to the Federal Government, bene- 
ficiaries under the dependents' dental program, and 
contractors under the program. 

"(d) Notification op Exercise op Authority. — The 
Secretary shall notify Congress of any decision to ex- 
pand the enrollment eligibility of dependents in the de- 
pendents' dental program as provided in subsection (a) 
not later than 30 days before such expansion takes ef- 
fect." 

[§ 1076b. Repealed. Pub. L. 109-364, div. A, title 
VII, § 706(d), Oct. 17, 2006, 120 Stat. 2282] 

Section, added Pub. L. 108-106, title I, § 1115(a), Nov. 6, 
2003, 117 Stat. 1216; amended Pub. L. 108-136, div. A, 
title VII, §702, Nov. 24, 2003, 117 Stat. 1525; Pub. L. 
109-163, div. A, title VII, § 702(a)(1), Jan. 6, 2006, 119 Stat. 
3340; Pub. L. 109-364, div. A, title VII, § 704(d), Oct. 17, 
2006, 120 Stat. 2280, related to TRICARE Standard cov- 
erage for members of the Selected Reserve. 

A prior section 1076b, added Pub. L. 104-106, div. A, 
title VII, § 705(a)(1), Feb. 10, 1996, 110 Stat. 372; amended 
Pub. L. 104-201, div. A, title VII, § 702(a), (b), Sept. 23. 
1996, 110 Stat. 2588; Pub. L. 105-85, div. A, title VII, 
§ 733(a), Nov. 18, 1997, 111 Stat. 1812, related to Selected 
Reserve dental insurance, prior to repeal by Pub. L. 
106-65, div. A, title VII, § 711(a), Oct. 5, 1999, 113 Stat. 
685. 

Effective Date of Repeal 

Pub. L. 109-364, div. A, title VII, § 706(d), Oct. 17, 2006, 
120 Stat. 2282, provided that the repeal made by section 
706(d) is effective Oct. 1, 2007. 

§ 1076c. Dental insurance plan: certain retirees 
and their surviving spouses and other de- 
pendents 

(a) Requirement for Plan.— The Secretary of 
Defense, in consultation with the other admin- 
istering Secretaries, shall establish a dental in- 
surance plan for retirees of the uniformed serv- 
ices, certain unremarried surviving spouses, and 
dependents in accordance with this section. 

(b) Persons Eligible for Plan. — The follow- 
ing persons are eligible to enroll in the dental 
insurance plan established under subsection (a): 

(1) Members of the uniformed services who 
are entitled to retired pay. 

(2) Members of the Retired Reserve who 
would be entitled to retired pay under chapter 
1223 of this title but for being under 60 years 
of age. 



(3) Eligible dependents of a member de- 
scribed in paragraph (1) or (2) who are covered 
by the enrollment of the member in the plan. 

(4) Eligible dependents of a member de- 
scribed in paragraph (1) or (2) who is not en- 
rolled in the plan and who — 

(A) is enrolled under section 1705 of title 38 
to receive dental care from the Secretary of 
Veterans Affairs; 

(B) is enrolled in a dental plan that — 

(i) is available to the member as a result 
of employment by the member that is sep- 
arate from the military service of the 
member; and 

(ii) is not available to dependents of the 
member as a result of such separate em- 
ployment by the member; or 

(C) is prevented by a medical or dental 
condition from being able to obtain benefits 
under the plan. 

(5) The unremarried surviving spouse and el- 
igible child dependents of a deceased mem- 
ber — 

(A) who died while in a status described in 
paragraph (1) or (2); 

(B) who is described in section 1448(d)(1) of 
this title; or 

(C) who died while on active duty for a pe- 
riod of more than 30 days and whose eligible 
dependents are not eligible, or no longer eli- 
gible, for dental benefits under section 1076a 
of this title. 

(c) Premiums. — (1) A member enrolled in the 
dental insurance plan established under sub- 
section (a) shall pay the premiums charged for 
the insurance coverage. 

(2) The Secretary of Defense shall establish 
procedures for the collection of the premiums 
charged for coverage by the dental insurance 
plan. To the maximum extent practicable, the 
premiums payable by a member entitled to re- 
tired pay shall be deducted and withheld from 
the retired pay of the member (if pay is avail- 
able to the member). 

(d) Benefits Available Under the Plan.— 
The dental insurance plan established under 
subsection (a) shall provide benefits for dental 
care and treatment which may be comparable to 
the benefits authorized under section 1076a of 
this title for plans established under that sec- 
tion and shall include diagnostic services, pre- 
ventative services, endodontics and other basic 
restorative services, surgical services, and emer- 
gency services. 

(e) Coverage.— (1) The Secretary shall pre- 
scribe a minimum required period for enroll- 
ment by a member or surviving spouse in the 
dental insurance plan established under sub- 
section (a). 

(2) The dental insurance plan shall provide for 
voluntary enrollment of participants and shall 
authorize a member or eligible unremarried sur- 
viving spouse to enroll for self only or for self 
and eligible dependents. 

(f) Required Terminations of Enrollment.— 
The Secretary shall terminate the enrollment of 
any enrollee, and any eligible dependents of the 
enrollee covered by the enrollment, in the den- 
tal insurance plan established under subsection 
(a) upon the occurrence of the following: 
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(1) In the case of an enrollment under sub- 
section (b)(1), termination of the member's en- 
titlement to retired pay. 

(2) In the case of an enrollment under sub- 
section (b)(2), termination of the member's 
status as a member of the Retired Reserve. 

(3) In the case of an enrollment under sub- 
section (b)(5), remarriage of the surviving 
spouse. 

(g) Continuation of Dependents' Enrollment 
Upon Death of Enrollee. — Coverage of a de- 
pendent in the dental insurance plan established 
under subsection (a) under an enrollment of a 
member or a surviving spouse who dies during 
the period of enrollment shall continue until the 
end of that period and may be renewed by (or 
for) the dependent, so long as the premium paid 
is sufficient to cover continuation of the depend- 
ent's enrollment. The Secretary may terminate 
coverage of the dependent when the premiums 
paid are no longer sufficient to cover continu- 
ation of the enrollment. The Secretary shall 
prescribe in regulations under subsection (h) the 
parties responsible for paying the remaining 
premiums due on the enrollment and the man- 
ner for collection of the premiums. 

(h) Regulations. — The dental insurance plan 
established under subsection (a) shall be admin- 
istered under regulations prescribed by the Sec- 
retary of Defense, in consultation with the other 
administering Secretaries. 

(i) Voluntary Disenrollment.— (1) With re- 
spect to enrollment in the dental insurance plan 
established under subsection (a), the Secretary 
of Defense — 

(A) shall allow for a period of up to 30 days 
at the beginning of the prescribed minimum 
enrollment period during which an enrollee 
may disenroll; and 

(B) shall provide for limited circumstances 
under which disenrollment shall be permitted 
during the prescribed enrollment period, with- 
out jeopardizing the fiscal integrity of the 
dental program. 

(2) The circumstances described in paragraph 
(1)(B) shall include— 

(A) a case in which a retired member, surviv- 
ing spouse, or dependent of a retired member 
who is also a Federal employee is assigned to 
a location outside the jurisdiction of the den- 
tal insurance plan established under sub- 
section (a) that prevents utilization of dental 
benefits under the plan; 

(B) a case in which a retired member, surviv- 
ing spouse, or dependent of a retired member 
is prevented by a serious medical condition 
from being able to obtain benefits under the 
plan; 

(C) a case in which severe financial hardship 
would result; and 

(D) any other circumstances which the Sec- 
retary considers appropriate. 

(3) The Secretary shall establish procedures 
for timely decisions on requests for dis- 
enrollment under this section and for appeal to 
the TRICARE Management Activity of adverse 
decisions. 

(j) Definitions. — In this section: 

(1) The term "eligible dependent" means a 
dependent described in subparagraph (A), (D), 
or (I) of section 1072(2) of this title. 



(2) The term "eligible child dependent" 
means a dependent described in subparagraph 
(D) or (I) of section 1072(2) of this title. 

(3) The term "retired pay" includes retainer 
pay. 

(Added Pub. L. 104-201, div. A, title VII, 
§ 703(a)(1), Sept. 23, 1996, 110 Stat. 2588; amended 
Pub. L. 105-85, div. A, title VII, §§701, 733(b), 734, 
Nov. 18, 1997, 111 Stat. 1807, 1812, 1813; Pub. L. 
105-261, div. A, title VII, §702, Oct. 17, 1998, 112 
Stat. 2056; Pub. L. 106-65, div. A, title VII, §704, 
Oct. 5, 1999, 113 Stat. 683; Pub. L. 106-398, §1 [[div. 
A], title VII, §726, title X, § 1087(a)(6)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-187, 1654A-290.) 

Amendments 

2000— Subsec. (b)(5)(C). Pub. L. 106-398, §1 [[div. A], 
title X, § 1087(a)(6)], struck out "pursuant to subsection 
(i)(2) of such section" after "section 1076a of this title". 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title VII, 
§726(b)], substituted "Required Terminations" for 
"Termination" in heading. 

Subsecs. (i), (j). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 726(a)], added subsec. (i) and redesignated former sub- 
sec. (i) as (j). 

1999 — Subsec. (d). Pub. L. 106-65 amended heading and 
text of subsec. (d) generally. Text read as follows: "The 
dental insurance plan established under subsection (a) 
shall provide benefits for basic dental care and treat- 
ment, including diagnostic services, preventative serv- 
ices, basic restorative services (including endodontics), 
surgical services, and emergency services." 

1998— Subsec. (b)(4), (5). Pub. L. 105-261, § 702(a), added 
par. (4) and redesignated former par. (4) as (5). 

Subsec. (f)(3). Pub. L. 105-261, § 702(b), substituted 
"(b)(5)" for "(b)(4)". 

1997— Subsec. (a). Pub. L. 105-85, § 734(a)(1), (b)(1), sub- 
stituted "The Secretary of Defense, in consultation 
with the other administering Secretaries, shall estab- 
lish a dental insurance plan for retirees of the uni- 
formed services" for "The Secretary of Defense shall 
establish a dental insurance plan for military retirees". 

Subsec. (b)(1). Pub. L. 105-85, § 734(a)(2), substituted 
"uniformed services" for "Armed Forces". 

Subsec. (b)(4)(A). Pub. L. 105-85, §701(1)(A), sub- 
stituted "died" for "dies". 

Subsec. (b)(4)(C). Pub. L. 105-85, §701(1)(B), (2), (3), 
added subpar. (C). 

Subsec. (c)(2). Pub. L. 105-85, § 733(b), amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The amount of the premiums payable by a member en- 
titled to retired pay shall be deducted and withheld 
from the retired pay and shall be disbursed to pay the 
premiums. The regulations prescribed under subsection 
(h) shall specify the procedures for payment of the pre- 
miums by other enrolled members and by enrolled sur- 
viving spouses." 

Subsec. (h). Pub. L. 105-85, § 734(b)(2), substituted 
"other administering Secretaries" for "Secretary of 
Transportation" . 

Limitation on Implementation of Alternative 
Collection Procedures 

Pub. L. 105-85, div. A, title VII, § 733(d), Nov. 18, 1997, 
111 Stat. 1813, provided that: "The Secretary of Defense 
may not implement procedures for collecting premiums 
under [former] section 1076b(b)(3) of title 10, United 
States Code, or section 1076c(c)(2) of such title other 
than by deductions and withholding from pay until 120 
days after the date that the Secretary submits a report 
to Congress describing the justifications for imple- 
menting such alternative procedures." 

Implementation op Dental Plan 

Section 703(b) of Pub. L. 104-201, as amended by Pub. 
L. 105-85, div. A, title VII, § 733(e), Nov. 18, 1997, 111 
Stat. 1813, provided that: "Beginning not later than 
April 1, 1998, the Secretary of Defense shall — 
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"(1) offer members of the Armed Forces and other 
persons described in subsection (b) of section 1076c of 
title 10, United States Code (as added by subsection 
(a)(1) of this section), the opportunity to enroll in the 
dental insurance plan required under that section; 
and 

"(2) begin to provide benefits under the plan." 

§1076d. TRICARE program: TRICARE Standard 
coverage for members of the Selected Re- 
serve 

(a) Eligibility.— (1) Except as provided in 
paragraph (2), a member of the Selected Reserve 
of the Ready Reserve of a reserve component of 
the armed forces is eligible for health benefits 
under TRICARE Standard as provided in this 
section. 

(2) Paragraph (1) does not apply to a member 
who is enrolled, or is eligible to enroll, in a 
health benefits plan under chapter 89 of title 5. 

(b) Termination of Eligibility Upon Termi- 
nation of Service— Eligibility for TRICARE 
Standard coverage of a member under this sec- 
tion shall terminate upon the termination of the 
member's service in the Selected Reserve. 

(c) Family Members.— While a member of a re- 
serve component is covered by TRICARE Stand- 
ard under the section, the members of the imme- 
diate family of such member are eligible for 
TRICARE Standard coverage as dependents of 
the member. If a member of a reserve compo- 
nent dies while in a period of coverage under 
this section, the eligibility of the members of 
the immediate family of such member for 
TRICARE Standard coverage shall continue for 
six months beyond the date of death of the 
member. 

(d) Premiums. — (1) A member of a reserve com- 
ponent covered by TRICARE Standard under 
this section shall pay a premium for that cov- 
erage. 

(2) The Secretary of Defense shall prescribe for 
the purposes of this section one premium for 
TRICARE Standard coverage of members with- 
out dependents and one premium for TRICARE 
Standard coverage of members with dependents 
referred to in subsection (f)(1). The premium 
prescribed for a coverage shall apply uniformly 
to all covered members of the reserve compo- 
nents. 

(3) (A) The monthly amount of the premium in 
effect for a month for TRICARE Standard cov- 
erage under this section shall be the amount 
equal to 28 percent of the total monthly amount 
determined on an appropriate actuarial basis as 
being reasonable for that coverage. 

(B) The appropriate actuarial basis for pur- 
poses of subparagraph (A) shall be determined, 
for each calendar year after calendar year 2009, 
by utilizing the actual cost of providing benefits 
under this section to members and their depend- 
ents during the calendar years preceding such 
calendar year. 

(4) The premiums payable by a member of a re- 
serve component under this subsection may be 
deducted and withheld from basic pay payable to 
the member under section 204 of title 37 or from 
compensation payable to the member under sec- 
tion 206 of such title. The Secretary shall pre- 
scribe the requirements and procedures applica- 
ble to the payment of premiums. 



(5) Amounts collected as premiums under this 
subsection shall be credited to the appropriation 
available for the Defense Health Program Ac- 
count under section 1100 of this title, shall be 
merged with sums in such Account that are 
available for the fiscal year in which collected, 
and shall be available under subsection (b) of 
such section for such fiscal year. 

(e) Regulations. — The Secretary of Defense, 
in consultation with the other administering 
Secretaries, shall prescribe regulations for the 
administration of this section. 

(f) Definitions. — In this section: 

(1) The term "immediate family", with re- 
spect to a member of a reserve component, 
means all of the member's dependents de- 
scribed in subparagraphs (A), (D), and (I) of 
section 1072(2) of this title. 

(2) The term "TRICARE Standard" means— 

(A) medical care to which a dependent de- 
scribed in section 1076(a)(2) of this title is 
entitled; and 

(B) health benefits contracted for under 
the authority of section 1079(a) of this title 
and subject to the same rates and conditions 
as apply to persons covered under that sec- 
tion. 

(Added Pub. L. 108-375, div. A, title VII, 
§ 701(a)(1), Oct. 28, 2004, 118 Stat. 1980; amended 
Pub. L. 109-163, div. A, title VII, §701(a)-(f)(l), 
Jan. 6, 2006, 119 Stat. 3339, 3340; Pub. L. 109-364, 
div. A, title VII, §§ 704(c), 706(a)-(c), Oct. 17, 2006, 
120 Stat. 2280, 2282; Pub. L. 110-181, div. A, title 
VII, § 701(c), Jan. 28, 2008, 122 Stat. 188; Pub. L. 
110-417, [div. A], title VII, § 704(a), Oct. 14, 2008, 
122 Stat. 4498; Pub. L. 111-84, div. A, title X, 
§1073(a)(ll), Oct. 28, 2009, 123 Stat. 2473.) 

Amendments 

2009— Pub. L. 111-84 substituted "Standard" for 
"standard" in section catchline. 

2008— Subsec. (d)(3). Pub. L. 110-417 designated exist- 
ing provisions as subpar. (A), substituted "determined" 
for "that the Secretary determines", struck out at end 
"During the period beginning on April 1, 2006, and end- 
ing on September 30, 2008, the monthly amount of the 
premium may not be increased above the amount in ef- 
fect for the month of March 2006.", and added subpar. 
(B). 

Pub. L. 110-181 substituted "September 30, 2008" for 
"September 30, 2007". 

2006— Pub. L. 109-364, § 706(c)(2), substituted 
"TRICARE standard coverage for members of the Se- 
lected Reserve" for "coverage for members of reserve 
components who commit to continued service in the 
Selected Reserve after release from active duty in sup- 
port of a contingency operation" in section catchline. 

Pub. L. 109-163, §701(f)(l), substituted "active duty in 
support of a contingency operation" for "active duty" 
in section catchline. 

Subsec. (a). Pub. L. 109-364, § 706(a), designated intro- 
ductory provisions as par. (1), substituted "Except as 
provided in paragraph (2), a member" for "A member", 
substituted period at end for "after the member com- 
pletes service on active duty to which the member was 
called or ordered for a period of more than 30 days on 
or after September 11, 2001, under a provision of law re- 
ferred to in section 101(a)(13)(B), if the member — ", 
added par. (2), and struck out former pars. (1) and (2) 
which read as follows: 

"(1) served continuously on active duty for 90 or more 
days pursuant to such call or order; and 

"(2) not later than 90 days after release from such ac- 
tive-duty service, entered into an agreement with the 
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Secretary concerned to serve continuously in the Se- 
lected Reserve for a period of one or more whole years 
following' such date." 

Subsec. (a)(2). Pub. L. 109-163, § 701(d), substituted 
"not later than 90 days after release" for "on or before 
the date of the release". 

Subsec. (b). Pub. L. 109-364, § 706(b), substituted "Ter- 
mination of Eligibility Upon Termination of Service" 
for "Period of Coverage" in heading, struck out "(4)" 
before "Eligibility", and struck out pars. (1) to (3) and 
(5), which related to beginning of period of coverage, 
length of coverage period, period of coverage in the 
case of a member recalled to active duty, and coverage 
for a member of the Individual Ready Reserve. 

Subsec. (b)(2). Pub. L. 109-163, § 701(a)(2), substituted 
"Subject to paragraph (3) and unless earlier terminated 
under paragraph (4)" for "Unless earlier terminated 
under paragraph (3)". 

Subsec. (b)(3), (4). Pub. L. 109-163, § 701(a)(1), added 
par. (3) and redesignated former par. (3) as (4). 

Subsec. (b)(5). Pub. L. 109-163, § 701(b), added par. (5). 

Subsec. (c). Pub. L. 109-163, § 701(c), inserted at end "If 
a member of a reserve component dies while in a period 
of coverage under this section, the eligibility of the 
members of the immediate family of such member for 
TRICARE Standard coverage shall continue for six 
months beyond the date of death of the member." 

Subsec. (d)(3). Pub. L. 109-364, § 704(c), inserted at end 
"During the period beginning on April 1, 2006, and end- 
ing on September 30, 2007, the monthly amount of the 
premium may not be increased above the amount in ef- 
fect for the month of March 2006." 

Subsec. (e). Pub. L. 109-364, § 706(c)(1)(A), (B), redesig- 
nated subsec. (g) as (e) and struck out heading and text 
of former subsec. (e). Text read as follows: "The service 
agreement required of a member of a reserve compo- 
nent under subsection (a)(2) is separate from any other 
form of commitment of the member to a period of obli- 
gated service in that reserve component and may cover 
any part or all of the same period that is covered by an- 
other commitment of the member to a period of obli- 
gated service in that reserve component.". 

Subsec. (f)(2). Pub. L. 109-163, § 701(e), amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The term 'TRICARE Standard' means the Civilian 
Health and Medical Program of the Uniformed Services 
option under the TRICARE program." 

Subsec. (f)(3). Pub. L. 109-364, § 706(c)(1)(C), struck out 
par. (3) which read as follows: "The term 'member re- 
called to active duty' means, with respect to a member 
who is eligible for coverage under this section based on 
a period of active duty service, a member who is called 
or ordered to active duty for an additional period of ac- 
tive duty subsequent to the period of active duty on 
which that eligibility is based." 

Pub. L. 109-163, § 701(a)(3), added par. (3). 

Subsec. (g). Pub. L. 109-364, § 706(c)(1)(B), redesignated 
subsec. (g) as (e). 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title VII, §704(c), Oct. 14, 
2008, 122 Stat. 4499, provided that: "The amendments 
made by this section [amending this section] shall take 
effect as of October 1, 2008." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title VII, § 706(g), Oct. 17, 2006, 
120 Stat. 2282, provided that: "The Secretary of Defense 
shall ensure that health care under TRICARE Standard 
is provided under section 1076d of title 10, United States 
Code, as amended by this section, beginning not later 
than October 1, 2007." 

Savings Provision 

Pub. L. 109-364, div. A, title VII, § 706(f), Oct. 17, 2006, 
120 Stat. 2282, as amended by Pub. L. 110-181, div. A, 
title VII, § 706(a), Jan. 28, 2008, 122 Stat. 189, provided 
that: 

"(1) Except as provided in paragraph (2), enrollments 
in TRICARE Standard that are in effect on the day be- 



fore the date of the enactment of this Act [Oct. 17, 2006] 
under section 1076d of title 10, United States Code, as in 
effect on such day, shall be continued until terminated 
after such day under such section 1076d as amended by 
this section. 

"(2) The enrollment of a member in TRICARE Stand- 
ard that is in effect on the day before health care under 
TRICARE Standard is provided pursuant to the effec- 
tive date in subsection (g) [set out as an Effective Date 
of 2006 Amendment note above] shall not be terminated 
by operation of the exclusion of eligibility under sub- 
section (a)(2) of such section 1076d, as so amended, for 
the duration of the eligibility of the member under 
TRICARE Standard as in effect on October 16, 2006." 

[Pub. L. 110-181, div. A, title VII, § 706(b), Jan. 28, 2008, 
122 Stat. 189, provided that: "The amendments made by 
subsection (a) [amending section 706(f) of Pub. L. 
109-364, set out above] shall take effect on October 1, 

2007. "] 

Calculation of Monthly Premiums for 2009 

Pub. L. 110-417, [div. A], title VII, §704(b), Oct. 14, 

2008, 122 Stat. 4499, provided that: "For purposes of sec- 
tion 1076d(d)(3) of title 10, United States Code, the ap- 
propriate actuarial basis for purposes of subparagraph 
(A) of that section shall be determined for calendar 
year 2009 by utilizing the reported cost of providing 
benefits under that section to members and their de- 
pendents during calendar years 2006 and 2007, except 
that the monthly amount of the premium determined 
pursuant to this subsection may not exceed the amount 
in effect for the month of March 2007." 

Implementation 

Pub. L. 108-375, div. A, title VII, § 701(b), Oct. 28, 2004, 
118 Stat. 1981, provided that: 

"(1) The Secretary of Defense shall implement sec- 
tion 1076d of title 10, United States Code, not later than 
180 days after the date of the enactment of this Act 
[Oct. 28, 2004]. 

"(2)(A) A member of a reserve component of the 
Armed Forces who performed active-duty service de- 
scribed in subsection (a) of section 1076d of title 10, 
United States Code, for a period beginning on or after 
September 11, 2001, and was released from that active- 
duty service before the date of the enactment of this 
Act, or is released from that active-duty service on or 
within 180 days after the date of the enactment of this 
Act, may, for the purpose of paragraph (2) of such sub- 
section, enter into an agreement described in such 
paragraph not later than one year after the date of the 
enactment of this Act. TRICARE Standard coverage 
(under such section 1076d) of a member who enters into 
such an agreement under this paragraph shall begin on 
the later of— 

"(i) the date applicable to the member under sub- 
section (b) of such section; or 

"(ii) the date of the agreement. 
"(B) The Secretary of Defense shall take such action 
as is necessary to ensure, to the maximum extent prac- 
ticable, that members of the reserve components eligi- 
ble to enter into an agreement as provided in subpara- 
graph (A) actually receive information on the oppor- 
tunity and procedures for entering into such an agree- 
ment together with a clear explanation of the benefits 
that the members are eligible to receive as a result of 
entering into such an agreement under section 1076d of 
title 10, United States Code." 

§1076e. TRICARE program: TRICARE Standard 
coverage for certain members of the Retired 
Reserve who are qualified for a non-regular 
retirement but are not yet age 60 

(a) Eligibility. — (1) Except as provided in 
paragraph (2), a member of the Retired Reserve 
of a reserve component of the armed forces who 
is qualified for a non-regular retirement at age 
60 under chapter 1223 of this title, but is not age 
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60, is eligible for health benefits under TRICARE 
Standard as provided in this section. 

(2) Paragraph (1) does not apply to a member 
who is enrolled, or is eligible to enroll, in a 
health benefits plan under chapter 89 of title 5. 

(b) Termination of Eligibility Upon Obtain- 
ing Other TRICARE Standard Coverage.— Eli- 
gibility for TRICARE Standard coverage of a 
member under this section shall terminate upon 
the member becoming eligible for TRICARE 
Standard coverage at age 60 under section 1086 of 
this title. 

(c) Family Members.— While a member of a re- 
serve component is covered by TRICARE Stand- 
ard under this section, the members of the im- 
mediate family of such member are eligible for 
TRICARE Standard coverage as dependents of 
the member. If a member of a reserve compo- 
nent dies while in a period of coverage under 
this section, the eligibility of the members of 
the immediate family of such member for 
TRICARE Standard coverage under this section 
shall continue for the same period of time that 
would be provided under section 1086 of this title 
if the member had been eligible at the time of 
death for TRICARE Standard coverage under 
such section (instead of under this section). 

(d) Premiums. — (1) A member of a reserve com- 
ponent covered by TRICARE Standard under 
this section shall pay a premium for that cov- 
erage. 

(2) The Secretary of Defense shall prescribe for 
the purposes of this section one premium for 
TRICARE Standard coverage of members with- 
out dependents and one premium for TRICARE 
Standard coverage of members with dependents 
referred to in subsection (f)(1). The premium 
prescribed for a coverage shall apply uniformly 
to all members of the reserve components cov- 
ered under this section. 

(3) The monthly amount of the premium in ef- 
fect for a month for TRICARE Standard cov- 
erage under this section shall be the amount 
equal to the cost of coverage that the Secretary 
determines on an appropriate actuarial basis. 

(4) The Secretary shall prescribe the require- 
ments and procedures applicable to the payment 
of premiums under this subsection. 

(5) Amounts collected as premiums under this 
subsection shall be credited to the appropriation 
available for the Defense Health Program Ac- 
count under section 1100 of this title, shall be 
merged with sums in such Account that are 
available for the fiscal year in which collected, 
and shall be available under subsection (b) of 
such section for such fiscal year. 

(e) Regulations. — The Secretary of Defense, 
in consultation with the other administering 
Secretaries, shall prescribe regulations for the 
administration of this section. 

(f) Definitions. — In this section: 

(1) The term "immediate family", with re- 
spect to a member of a reserve component, 
means all of the member's dependents de- 
scribed in subparagraphs (A), (D), and (I) of 
section 1072(2) of this title. 

(2) The term "TRICARE Standard" means— 

(A) medical care to which a dependent de- 
scribed in section 1076(b)(1) of this title is 
entitled; and 

(B) health benefits contracted for under 
the authority of section 1086(a) of this title 



and subject to the same rates and conditions 
as apply to persons covered under that sec- 
tion. 

(Added Pub. L. 111-84, div. A, title VII, § 705(a), 
Oct. 28, 2009, 123 Stat. 2374.) 

Effective Date 

Pub. L. 111-84, div. A, title VII, § 705(c), Oct. 28, 2009, 
123 Stat. 2375, provided that: "Section 1076e of title 10, 
United States Code, as inserted by subsection (a), shall 
apply to coverage for months beginning on or after Oc- 
tober 1, 2009, or such earlier date as the Secretary of 
Defense may specify." 

§ 1077. Medical care for dependents: authorized 
care in facilities of uniformed services 

(a) Only the following types of health care 
may be provided under section 1076 of this title: 

(1) Hospitalization. 

(2) Outpatient care. 

(3) Drugs. 

(4) Treatment of medical and surgical condi- 
tions. 

(5) Treatment of nervous, mental, and chron- 
ic conditions. 

(6) Treatment of contagious diseases. 

(7) Physical examinations, including eye ex- 
aminations, and immunizations. 

(8) Maternity and infant care, including 
well-baby care that includes one screening of 
an infant for the level of lead in the blood of 
the infant. 

(9) Diagnostic tests and services, including 
laboratory and X-ray examinations. 

(10) Dental care. 

(11) Ambulance service and home calls when 
medically necessary. 

(12) Durable equipment, which may be pro- 
vided on a loan basis. 

(13) Primary and preventive health care 
services for women (as defined in section 
1074d(b) of this title). 

(14) Preventive health care screening for 
colon or prostate cancer, at the intervals and 
using the screening methods prescribed under 
section 1074d(a)(2) of this title. 

(15) Prosthetic devices, as determined by the 
Secretary of Defense to be necessary because 
of significant conditions resulting from trau- 
ma, congenital anomalies, or disease. 

(16) A hearing aid, but only for a dependent 
of a member of the uniformed services on ac- 
tive duty and only if the dependent has a pro- 
found hearing loss, as determined under stand- 
ards prescribed in regulations by the Sec- 
retary of Defense in consultation with the ad- 
ministering Secretaries. 

(17) Any rehabilitative therapy to improve, 
restore, or maintain function, or to minimize 
or prevent deterioration of function, of a pa- 
tient when prescribed by a physician. 

(b) The following types of health care may not 
be provided under section 1076 of this title: 

(1) Domiciliary or custodial care. 

(2) Orthopedic footwear and spectacles, ex- 
cept that, outside of the United States and at 
stations inside the United States where ade- 
quate civilian facilities are unavailable, such 
items may be sold to dependents at cost to the 
United States. 
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(3) The elective correction of minor der- 
matological blemishes and marks or minor an- 
atomical anomalies. 

(c) (1) Except as specified in paragraph (2), a de- 
pendent participating under a dental plan estab- 
lished under section 1076a of this title may not 
be provided dental care under section 1076(a) of 
this title except for emergency dental care, den- 
tal care provided outside the United States, and 
dental care that is not covered by such plan. 

(2)(A) Dependents who are 12 years of age or 
younger and are covered by a dental plan estab- 
lished under section 1076a of this title may be 
treated by postgraduate dental residents in a 
dental treatment facility of the uniformed serv- 
ices under a graduate dental education program 
accredited by the American Dental Association 
if— 

(i) treatment of pediatric dental patients is 
necessary in order to satisfy an accreditation 
standard of the American Dental Association 
that is applicable to such program, or training 
in pediatric dental care is necessary for the 
residents to be professionally qualified to pro- 
vide dental care for dependent children accom- 
panying members of the uniformed services 
outside the United States; and 

(ii) the number of pediatric patients at such 
facility is insufficient to support satisfaction 
of the accreditation or professional require- 
ments in pediatric dental care that apply to 
such program or students. 

(B) The total number of dependents treated in 
all facilities of the uniformed services under 
subparagraph (A) in a fiscal year may not exceed 
2,000. 

(d) (1) Notwithstanding subsection (b)(1), hos- 
pice care may be provided under section 1076 of 
this title in facilities of the uniformed services 
to a terminally ill patient who chooses (pursu- 
ant to regulations prescribed by the Secretary 
of Defense in consultation with the other admin- 
istering Secretaries) to receive hospice care 
rather than continuing hospitalization or other 
health care services for treatment of the pa- 
tient's terminal illness. 

(2) In this section, the term "hospice care" 
means the items and services described in sec- 
tion 1861(dd) of the Social Security Act (42 
U.S.C. 1395x(dd)). 

(e) (1) Authority to provide a prosthetic device 
under subsection (a)(15) includes authority to 
provide the following: 

(A) Any accessory or item of supply that is 
used in conjunction with the device for the 
purpose of achieving therapeutic benefit and 
proper functioning. 

(B) Services necessary to train the recipient 
of the device in the use of the device. 

(C) Repair of the device for normal wear and 
tear or damage. 

(D) Replacement of the device if the device 
is lost or irreparably damaged or the cost of 
repair would exceed 60 percent of the cost of 
replacement. 

(2) An augmentative communication device 
may be provided as a voice prosthesis under sub- 
section (a)(15). 

(3) A prosthetic device customized for a pa- 
tient may be provided under this section only by 



a prosthetic practitioner who is qualified to cus- 
tomize the device, as determined under regula- 
tions prescribed by the Secretary of Defense in 
consultation with the administering Secretar- 
ies. 

(f)(1) Items that may be provided to a patient 
under subsection (a)(12) include the following: 

(A) Any durable medical equipment that can 
improve, restore, or maintain the function of 
a malformed, diseased, or injured body part, or 
can otherwise minimize or prevent the dete- 
rioration of the patient's function or condi- 
tion. 

(B) Any durable medical equipment that can 
maximize the patient's function consistent 
with the patient's physiological or medical 
needs. 

(C) Wheelchairs. 

(D) Iron lungs. 

(E) Hospital beds. 

(2) In addition to the authority to provide du- 
rable medical equipment under subsection 
(a)(12), any customization of equipment owned 
by the patient that is durable medical equip- 
ment authorized to be provided to the patient 
under this section or section 1079(a)(5) of this 
title, and any accessory or item of supply for 
any such equipment, may be provided to the pa- 
tient if the customization, accessory, or item of 
supply is essential for — 

(A) achieving therapeutic benefit for the pa- 
tient; 

(B) making the equipment serviceable; or 

(C) otherwise assuring the proper function- 
ing of the equipment. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1447; amended Pub. L. 89-614, §2(4), Sept. 
30, 1966, 80 Stat. 863; Pub. L. 98-525, title VI, 
§ 633(a), title XIV, §§ 1401(e)(3), 1405(22), Oct. 19, 
1984, 98 Stat. 2544, 2617, 2623; Pub. L. 99-145, title 
VI, § 651(b), Nov. 8, 1985, 99 Stat. 656; Pub. L. 
102-190, div. A, title VII, §§ 702(a), 703, Dec. 5, 
1991, 105 Stat. 1400, 1401; Pub. L. 103-160, div. A, 
title VII, § 701(b), Nov. 30, 1993, 107 Stat. 1686; 
Pub. L. 103-337, div. A, title VII, §§ 703(b), 705, 
Oct. 5, 1994, 108 Stat. 2798, 2799; Pub. L. 104-201, 
div. A, title VII, § 701(b)(1), Sept. 23, 1996, 110 
Stat. 2587; Pub. L. 105-85, div. A, title VII, §702, 
Nov. 18, 1997, 111 Stat. 1807; Pub. L. 107-107, div. 
A, title VII, §§702, 703(a), 704, Dec. 28, 2001, 115 
Stat. 1161, 1162; Pub. L. 108-375, div. A, title VII, 
§715, Oct. 28, 2004, 118 Stat. 1985.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1077(a) 


37:403(f). 


June 7, 1956. ch. 374, 


1077(b) 


37:403(g). 


§ 103(f), (g0, (h). 70 Stat. 


1077(c) 


37:403(11) (less clause (4)). 


251, 252. 


1077(d) 


37:403(11) (clause (4)). 





In subsection (a), clause (6) is inserted to reflect sub- 
section (b). 

Prior Provisions 



Provisions similar to those in subsec. (b)(3) of this 
section were contained in the following' appropriation 
acts: 

Pub. L. 98-473, title I, §101(h) [title VIII, §8045], Oct. 
12, 1984, 98 Stat. 1904, 1931. 

Pub. L. 98-212, title VII, §752, Dec. 8, 1983, 97 Stat. 
1447. 
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Pub. L. 97-377, title I, § 101(c) [title VII, §756], Dec. 21, 
1982, 96 Stat. 1833, 1860. 

Pub. L. 97-114, title VII, §759, Dec. 29, 1981, 95 Stat. 
1588. 

Pub. L. 96-527, title VII, §763, Dec. 15, 1980, 94 Stat. 
3092. 

Pub. L. 96-154, title VII, §769, Dec. 21, 1979, 93 Stat. 
1163. 

A prior section 1077, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 84, related to distribution of ballots, envelopes, 
and voting instructions, prior to repeal by Pub. L. 
85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded 
by the Federal Voting Assistance Act of 1955 which is 
classified to subchapter I-D (§1973cc et seq.) of chapter 
20 of Title 42, The Public Health and Welfare. 

Amendments 

2004— Subsec. (c). Pub. L. 108-375 designated existing 
provisions as par. (1), substituted "Except as specified 
in paragraph (2), a" for "A", and added par. (2). 

2001— Subsec. (a)(12). Pub. L. 107-107, § 703(a)(1), sub- 
stituted "which" for "such as wheelchairs, iron lungs, 
and hospital beds". 

Subsec. (a)(16). Pub. L. 107-107, §702(1), added par. (16). 

Subsec. (a)(17). Pub. L. 107-107, §704, added par. (17). 

Subsec. (b)(2). Pub. L. 107-107, §702(2), substituted 
"Orthopedic footwear" for "Hearing aids, orthopedic 
footwear,". 

Subsec. (e). Pub. L. 107-107, §702(3), added subsec. (e). 
Subsec. (f). Pub. L. 107-107, § 703(a)(2), added subsec. 
(f). 

1997— Subsec. (a)(15). Pub. L. 105-85, § 702(a), added cl. 
(15). 

Subsec. (b)(2). Pub. L. 105-85, § 702(b), added par. (2) 
and struck out former par. (2) which read as follows: 
"Prosthetic devices, hearing aids, orthopedic footwear, 
and spectacles except that — 

"(A) outside the United States and at stations in- 
side the United States where adequate civilian facili- 
ties are unavailable, such items may be sold to de- 
pendents at cost to the United States, and 

"(B) artificial limbs, voice prostheses, and artificial 
eyes may be provided." 

1996— Subsec. (a)(14). Pub. L. 104-201 added cl. (14). 

1994— Subsec. (b)(2)(B). Pub. L. 103-337, §705, inserted 
", voice prostheses," after "artificial limbs". 

Subsec. (c). Pub. L. 103-337, § 703(b), substituted 
", dental care provided outside the United States, and 
dental care" for "and care". 

1993— Subsec. (a)(13). Pub. L. 103-160 added cl. (13). 

1991— Subsec. (a)(8). Pub. L. 102-190, §703, inserted be- 
fore period at end ", including well-baby care that in- 
cludes one screening of an infant for the level of lead 
in the blood of the infant". 

Subsec. (d). Pub. L. 102-190, § 702(a), added subsec. (d). 

1985 — Subsec. (c). Pub. L. 99-145 added subsec. (c). 

1984— Pub. L. 98-525, §1405(22), substituted a colon for 
the semicolon in section catchline. 

Subsec. (a)(10). Pub. L. 98-525, § 633(a)(1), added cl. (10). 
Former cl. (10) "Emergency dental care worldwide." 
was struck out. 

Subsec. (a)(ll). Pub. L. 98-525, § 633(a)(1), redesignated 
cl. (13) as (11). Former cl. (11) "Routine dental care out- 
side the United States and at stations in the United 
States where adequate civilian facilities are unavail- 
able." was struck out. 

Subsec. (a)(12). Pub. L. 98-525, § 633(a)(1), redesignated 
cl. (14) as (12). Former cl. (12) "Dental care worldwide 
as a necessary adjunct of medical, surgical, or preven- 
tive treatment." was struck out. 

Subsec. (a)(13), (14). Pub. L. 98-525, § 633(a)(2), redesig- 
nated els. (13) and (14) as els. (11) and (12), respectively. 

Subsec. (b)(3). Pub. L. 98-525, § 1401(e)(3), added par. 
(3). 

1966 — Pub. L. 89-614 authorized an improved health 
benefits program for dependents of active duty mem- 
bers of the uniformed services in facilities of such serv- 
ices, expanding health care to be provided to include: 
hospitalization, outpatient care, and drugs in clauses 
(1) to (3) of subsec. (a) (hospitalization being limited by 



former subsec. (b) to treatment of nervous or mental 
disturbances or chronic diseases or for elective medical 
and surgical treatment to one year period in special 
cases); treatment of mental and surgical conditions in 
clause (4) minus acute condition restriction of former 
subsec. (a)(2); treatment of nervous, mental, and chron- 
ic conditions in clause (5) formerly restricted as stated 
above; clause (6) reenactment of former subsec. (a)(3); 
physical, including eye, examinations in clause (7) re- 
enacting former subsec. (a)(4) immunization provisions; 
clause (8) reenactment of former subsec. (a)(5); diag- 
nostic tests and services, including laboratory and X- 
ray examinations (diagnosis being covered in former 
subsec. (a)(1)); dental care provisions in clauses (10) to 
(12) (provided in former subsec. (d)) as (1) emergency 
care to relieve pain and suffering, but not including 
permanent restorative work or dental prosthesis, (2) 
care as a necessary adjunct to medical or surgical 
treatment, and care outside the United States, and in 
remote areas inside the United States, where adequate 
civilian facilities are unavailable; ambulance service 
and home calls in clause 13 (covering former subsec. 
(c)(2), (3)); durable equipment on loan basis in clause 
(14); and to exclude in subsec. (b)(1) (incorporating last 
sentence of former subsec. (b)) custodial care; subsec. 
(b)(2)(A) reenactment of former subsec. (e)(1); and per- 
mitted in subsec. (b)(2)(B) artificial limbs and eyes to 
be provided. 

Effective Date of 1984 Amendment 

Section 633(b) of Pub. L. 98-525 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on July 1, 1985." 

Amendment by section 1401(e)(3) of Pub. L. 98-525 ef- 
fective Oct. 1, 1985, see section 1404 of Pub. L. 98-525, set 
out as an Effective Date note under section 520b of this 
title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Study, Plan, and Pilot for the Mental Health 
Care Needs of Dependent Children of Members 
of the Armed Forces 

Pub. L. 111-84, div. A, title VII, §722, Oct. 28, 2009, 123 
Stat. 2387, provided that: 

"(a) Report and Plan on the Mental Health Care 
and Counseling Services Available to Military 
Children. — 

"(1) IN general. — The Secretary of Defense shall 
conduct a comprehensive review of the mental health 
care and counseling services available to dependent 
children of members of the Armed Forces through the 
Department of Defense. 

"(2) Elements. — The review under paragraph (1) 
shall include an assessment of the following: 

"(A) The availability, quality, and effectiveness 
of Department of Defense programs intended to 
meet the mental health care needs of military chil- 
dren. 

"(B) The availability, quality, and effectiveness 
of Department of Defense programs intended to pro- 
mote resiliency in military children in coping with 
deployment cycles, injury, or death of military par- 
ents. 

"(C) The extent of access to, adequacy, and avail- 
ability of mental health care and counseling serv- 
ices for military children in military medical treat- 
ment facilities, in family assistance centers, 
through Military One Source, under the TRICARE 
program, and in Department of Defense Education 
Activity schools. 

"(D) Whether the status of a member of the 
Armed Forces on active duty, or in reserve active 
status, affects the access of a military child to 
mental health care and counseling services. 

"(E) Whether, and to what extent, waiting lists, 
geographic distance, and other factors may ob- 
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struct the receipt by military children of mental 
health care and counseling- services. 

"(F) The extent of access to, availability, and via- 
bility of specialized mental health care for military 
children (including' adolescents). 

"(G) The extent of any gaps in the current capa- 
bilities of the Department of Defense to provide 
preventive mental health services for military chil- 
dren. 

"(H) Such other matters as the Secretary consid- 
ers appropriate. 

"(3) Report. — Not later than one year after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary shall submit to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a report on the review conducted under para- 
graph (1), including the findings and recommenda- 
tions of the Secretary as a result of the review. 
"(b) Comprehensive Plan for Improvements in Ac- 
cess to Care and Counseling.— The Secretary shall de- 
velop and implement a comprehensive plan for im- 
provements in access to quality mental health care and 
counseling services for military children in order to de- 
velop and promote psychological health and resilience 
in children of deploying and deployed members of the 
Armed Forces. The information in the report required 
by subsection (a) shall provide the basis for the devel- 
opment of the plan. 
"(c) Pilot Program. — 

"(1) Elements. — The Secretary of the Army shall 
carry out a pilot program on the mental health care 
needs of military children and adolescents. In carry- 
ing out the pilot program, the Secretary shall estab- 
lish a center to — 

"(A) develop teams to train primary care man- 
agers in mental health evaluations and treatment 
of common psychiatric disorders affecting children 
and adolescents; 

"(B) develop strategies to reduce barriers to 
accessing behavioral health services and encourage 
better use of the programs and services by children 
and adolescents; and 

"(C) expand the evaluation of mental health care 
using common indicators, including — 
"(i) psychiatric hospitalization rates; 
"(ii) non-psychiatric hospitalization rates; and 
"(iii) mental health relative value units. 
"(2) Reports. — 

"(A) Not later than 90 days after establishing the 
pilot program, the Secretary of the Army shall sub- 
mit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a re- 
port describing the — 

"(i) structure and mission of the program; and 
"(ii) the resources allocated to the program. 
"(B) Not later than September 30, 2012, the Sec- 
retary of the Army shall submit to the congres- 
sional defense committees a report that addresses 
the elements described under paragraph (1)." 

Program for Mental Health Awareness for De- 
pendents and Pilot Project on Post Traumatic 
Stress Disorder 

Pub. L. 109-163, div. A, title VII, §721, Jan. 6, 2006, 119 
Stat. 3346, provided that: 
"(a) Program on Mental Health Awareness. — 

"(1) Requirement. — Not later than one year after 
the date of the enactment of this Act [Jan. 6, 2006], 
the Secretary of Defense shall develop a program to 
improve awareness of the availability of mental 
health services for, and warning signs about mental 
health problems in, dependents of members of the 
Armed Forces whose sponsor served or will serve in a 
combat theater during the previous or next 60 days. 

"(2) Matters covered. — The program developed 
under paragraph (1) shall be designed to — 

"(A) increase awareness of mental health services 

available to dependents of members of the Armed 

Forces on active duty; 



"(B) increase awareness of mental health services 
available to dependents of Reservists and National 
Guard members whose sponsors have been acti- 
vated; and 

"(C) increase awareness of mental health issues 
that may arise in dependents referred to in sub- 
paragraphs (A) and (B) whose sponsor is deployed to 
a combat theater. 

"(3) Coordination. — The Secretary may permit the 
Department of Defense to coordinate the program de- 
veloped under paragraph (1) with an accredited col- 
lege, university, hospital-based, or community-based 
mental health center or engage mental health profes- 
sionals to develop programs to help implement this 
section. 

"(4) Availability in other languages. — The Sec- 
retary shall evaluate whether the effectiveness of the 
program developed under paragraph (1) would be im- 
proved by providing materials in languages other 
than English and take action accordingly[.] 

"(5) Report. — Not later than one year after imple- 
mentation of the program developed under paragraph 
(1), the Secretary shall submit to Congress a report 
on the effectiveness of the program, including the ex- 
tent to which the program is used by low-English- 
proficient individuals. 

"(b) Pilot Project on Post Traumatic Stress Dis- 
order. — 

"(1) Requirement.— The Secretary of Defense shall 
carry out a pilot project to evaluate the efficacy of 
various approaches to improving the capability of the 
military and civilian health care systems to provide 
early diagnosis and treatment of post traumatic 
stress disorder (PTSD) and other mental health con- 
ditions. 

"(2) Internet-based diagnosis and treatment. — 
The pilot project shall be designed to evaluate — 

"(A) Internet-based automated tools available to 
military and civilian health care providers for the 
early diagnosis and treatment of post traumatic 
stress disorder, and for tracking patients who suffer 
from post traumatic stress disorder; and 

"(B) Internet-based tools available to family 
members of members of the Armed Forces in order 
to assist such family members in the identification 
of the emergence of post traumatic stress disorder. 
"(3) Report. — Not later than June 1, 2006, the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the pilot project. The report shall 
include a description of the pilot project, including 
the location of the pilot project and the scope and ob- 
jectives of the pilot project." 

Provision of Domiciliary and Custodial Care for 
Certain CHAMPUS Beneficiaries 

Pub. L. 106-65, div. A, title VII, §703, Oct. 5, 1999, 113 
Stat. 682, as amended by Pub. L. 106-398, §1 [[div. A], 
title VII, § 701(a), (b), (c)(2)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-172, related to the continued provision of domi- 
ciliary and custodial care for certain CHAMPUS bene- 
ficiaries, prohibited the establishment of a limited 
transition period for such program, required a survey 
and report of case management and custodial care poli- 
cies, and provided for cost limitations for each fiscal 
year, prior to repeal by Pub. L. 107-107, div. A, title VII, 
§ 701(g)(1)(A), Dec. 28, 2001, 115 Stat. 1161. 

Obstetrical Care Facilities 

Pub. L. 89-188, title VI, §610, Sept. 16, 1965, 79 Stat. 
818, required that military hospitals in the United 
States and its possessions be constructed so as to in- 
clude facilities for obstetrical care, prior to repeal by 
Pub. L. 97-214, §7(7), July 12, 1982, 96 Stat. 173, eff. Oct. 
1, 1982. 

§ 1078. Medical and dental care for dependents: 
charges 

(a) The Secretary of Defense, after consulting 
the other administering Secretaries, shall pre- 
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scribe fair charges for inpatient medical and 
dental care given to dependents under section 
1076 of this title. The charge or charges pre- 
scribed shall be applied equally to all classes of 
dependents. 

(b) As a restraint on excessive demands for 
medical and dental care under section 1076 of 
this title, uniform minimal charges may be im- 
posed for outpatient care. Charges may not be 
more than such amounts, if any, as the Sec- 
retary of Defense may prescribe after consulting 
the other administering Secretaries, and after a 
finding that such charges are necessary. 

(c) Amounts received for subsistence and med- 
ical and dental care given under section 1076 of 
this title shall be deposited to the credit of the 
appropriation supporting the maintenance and 
operation of the facility furnishing the care. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1448; amended Pub. L. 89-614, §2(5), Sept. 
30, 1966, 80 Stat. 863; Pub. L. 96-513, title V, 
§511(36), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 
98-557, §19(6), Oct. 30, 1984, 98 Stat. 2869.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1078(a) 


37:403(c). 


June 7. 1956, oh. 374. 


1078(b) 


37:403(d). 


§103(c)(d), (e), 70 Stat. 


1078(c) 


37:403(e). 


251. 



Appropriate references are made to dental care 
throughout the section to reflect the fact that in cer- 
tain limited situations, dependents are entitled to den- 
tal care under 37:403(h)(4), restated as section 1077(d) of 
this title. 

In subsection (b), the word "special" Is omitted as 
surplusage. 

Prior Provisions 

A prior section 1078, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 84, prescribed Instructions for marking ballots, 
prior to repeal by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 
72 Stat. 1570, as superseded by the Federal Voting As- 
sistance Act of 1955 which Is classified to subchapter 
I-D (§ 1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 

Amendments 

1984— Subsecs. (a), (b). Pub. L. 98-557 substituted ref- 
erence to other administering Secretaries for reference 
to Secretary of Health and Human Services. 

1980— Subsecs. (a), (b). Pub. L. 96-513 substituted 
"Secretary of Health and Human Services" for "Sec- 
retary of Health, Education, and Welfare". 

1966— Subsec. (a). Pub. L. 89-614 substituted "The 
charge or charges prescribed shall be applied equally to 
all classes of dependents" for "Charges shall be the 
same for all dependents". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

§ 1078a. Continued health benefits coverage 

(a) Provision of Continued Health Cov- 
erage. — The Secretary of Defense shall imple- 
ment and carry out a program of continued 



health benefits coverage in accordance with this 
section to provide persons described in sub- 
section (b) with temporary health benefits com- 
parable to the health benefits provided for 
former civilian employees of the Federal Gov- 
ernment and other persons under section 8905a 
of title 5. 

(b) Eligible Persons. — The persons referred to 
in subsection (a) are the following: 

(1) A member of the uniformed services 
who — 

(A) is discharged or released from active 
duty (or full-time National Guard duty), 
whether voluntarily or involuntarily, under 
other than adverse conditions, as character- 
ized by the Secretary concerned; 

(B) immediately preceding that discharge 
or release, is entitled to medical and dental 
care under section 1074(a) of this title (ex- 
cept in the case of a member discharged or 
released from full-time National Guard 
duty); and 

(C) after that discharge or release and any 
period of transitional health care provided 
under section 1145(a) of this title, would not 
otherwise be eligible for any benefits under 
this chapter. 

(2) A person who — 

(A) ceases to meet the requirements for 
being considered an unmarried dependent 
child of a member or former member of the 
uniformed services under section 1072(2)(D) 
of this title or ceases to meet the require- 
ments for being considered an unmarried de- 
pendent under section 1072(2)(l) of this title; 

(B) on the day before ceasing to meet 
those requirements, was covered under a 
health benefits plan under this chapter or 
transitional health care under section 
1145(a) of this title as a dependent of the 
member or former member; and 

(C) would not otherwise be eligible for any 
benefits under this chapter. 

(3) A person who — 

(A) is an unremarried former spouse of a 
member or former member of the uniformed 
services; and 

(B) on the day before the date of the final 
decree of divorce, dissolution, or annulment 
was covered under a health benefits plan 
under this chapter or transitional health 
care under section 1145(a) of this title as a 
dependent of the member or former member; 
and 

(C) is not a dependent of the member or 
former member under subparagraph (F) or 
(G) of section 1072(2) of this title or ends a 
one-year period of dependency under sub- 
paragraph (H) of such section. 

(4) Any other person specified in regulations 
prescribed by the Secretary of Defense for pur- 
poses of this paragraph who loses entitlement 
to health care services under this chapter or 
section 1145 of this title, subject to such terms 
and conditions as the Secretary shall prescribe 
in the regulations. 

(c) Notification of Eligibility.— (1) The Sec- 
retary of Defense shall prescribe regulations to 
provide for persons described in subsection (b) to 
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be notified of eligibility to receive health bene- 
fits under this section. 

(2) In the case of a member who becomes (or 
will become) eligible for continued coverage 
under subsection (b)(1), the regulations shall 
provide for the Secretary concerned to notify 
the member of the member's rights under this 
section as part of preseparation counseling con- 
ducted under section 1142 of this title or any 
other provision of other law. 

(3) In the case of a dependent of a member or 
former member who becomes eligible for con- 
tinued coverage under subsection (b)(2), the reg- 
ulations shall provide that — 

(A) the member or former member may sub- 
mit to the Secretary concerned a written no- 
tice of the dependent's change in status (in- 
cluding the dependent's name, address, and 
such other information as the Secretary of De- 
fense may require); and 

(B) the Secretary concerned shall, within 14 
days after receiving that notice, inform the 
dependent of the dependent's rights under this 
section. 

(4) In the case of a former spouse of a member 
or former member who becomes eligible for con- 
tinued coverage under subsection (b)(3), the reg- 
ulations shall provide appropriate notification 
provisions and a 60-day election period under 
subsection (d)(3). 

(d) Election of Coverage. — In order to obtain 
continued coverage under this section, an appro- 
priate written election (submitted in such man- 
ner as the Secretary of Defense may prescribe) 
shall be made as follows: 

(1) In the case of a member described in sub- 
section (b)(1), the written election shall be 
submitted to the Secretary concerned before 
the end of the 60-day period beginning on the 
later of — 

(A) the date of the discharge or release of 
the member from active duty or full-time 
National Guard duty; 

(B) the date on which the period of transi- 
tional health care applicable to the member 
under section 1145(a) of this title ends; or 

(C) the date the member receives the noti- 
fication required pursuant to subsection (c). 

(2) (A) In the case of a dependent of a member 
or former member who becomes eligible for 
continued coverage under subsection (b)(2), 
the written election shall be submitted to the 
Secretary concerned before the end of the 60- 
day period beginning on the later of — 

(i) the date on which the dependent first 
ceases to meet the requirements for being 
considered a dependent under subparagraph 
(D) or (I) of section 1072(2) of this title; or 

(ii) the date the dependent receives the no- 
tification pursuant to subsection (c). 

(B) Notwithstanding subparagraph (A), if the 
Secretary concerned determines that the de- 
pendent's parent has failed to provide the no- 
tice referred to in subsection (c)(3)(A) with re- 
spect to the dependent in a timely fashion, the 
60-day period under this paragraph shall be 
based only on the date under subparagraph 
(A)(1). 

(3) In the case of a former spouse of a mem- 
ber or a former member who becomes eligible 



for continued coverage under subsection (b)(3), 
the written election shall be submitted to the 
Secretary concerned before the end of the 60- 
day period beginning on the later of — 

(A) the date as of which the former spouse 
first ceases to meet the requirements for 
being considered a dependent under section 
1072(2) of this title; or 

(B) such other date as the Secretary of De- 
fense may prescribe. 

(4) In the case of a person described in sub- 
section (b)(4), by such date as the Secretary 
shall prescribe in the regulations required for 
purposes of that subsection. 

(e) Coverage of Dependents. — A person eligi- 
ble under subsection (b)(1) to elect to receive 
coverage may elect coverage either as an indi- 
vidual or, if appropriate, for self and dependents. 
A person eligible under subsection (b)(2) or sub- 
section (b)(3) may elect only individual cov- 
erage. 

(f) Charges. — (1) Under arrangements satisfac- 
tory to the Secretary of Defense, a person re- 
ceiving continued coverage under this section 
shall be required to pay into the Military Health 
Care Account or other appropriate account an 
amount equal to the sum of — 

(A) the employee and agency contributions 
which would be required in the case of a simi- 
larly situated employee enrolled in a com- 
parable health benefits plan under section 
8905a(d)(l)(A)(i) of title 5; and 

(B) an amount, not to exceed 10 percent of 
the amount determined under subparagraph 
(A), determined under regulations prescribed 
by the Secretary of Defense to be necessary 
for administrative expenses; and 

(2) If a person elects to continue coverage 
under this section before the end of the applica- 
ble period under subsection (d), but after the 
person's coverage under this chapter (and any 
transitional extension of coverage under section 
1145(a) of this title) expires, coverage shall be re- 
stored retroactively, with appropriate contribu- 
tions (determined in accordance with paragraph 
(1)) and claims (if any), to the same extent and 
effect as though no break in coverage had oc- 
curred. 

(g) Period of Continued Coverage.— (1) Con- 
tinued coverage under this section may not ex- 
tend beyond — 

(A) in the case of a member described in sub- 
section (b)(1), the date which is 18 months 
after the date the member ceases to be enti- 
tled to care under section 1074(a) of this title 
and any transitional care under section 1145 of 
this title, as the case may be; 

(B) in the case of a person described in sub- 
section (b)(2), the date which is 36 months 
after the date on which the person first ceases 
to meet the requirements for being considered 
a dependent under subparagraph (D) or (I) of 
section 1072(2) of this title; 

(C) in the case of a person described in sub- 
section (b)(3), except as provided in paragraph 
(4), the date which is 36 months after the later 
of— 

(i) the date on which the final decree of di- 
vorce, dissolution, or annulment occurs; and 
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(ii) if applicable, the date the one-year ex- 
tension of dependency under section 
1072(2)(H) of this title expires; and 

(D) in the case of a person described in sub- 
section (b)(4), the date that is 36 months after 
the date on which the person loses entitlement 
to health care services as described in that 
subsection. 

(2) Notwithstanding- paragraph (1)(B), if a de- 
pendent of a member becomes eligible for con- 
tinued coverage under subsection (b)(2) during a 
period of continued coverage of the member for 
self and dependents under this section, extended 
coverage of the dependent under this section 
may not extend beyond the date which is 36 
months after the date the member became ineli- 
gible for medical and dental care under section 
1074(a) of this title and any transitional health 
care under section 1145(a) of this title. 

(3) Notwithstanding paragraph (1)(C), if a per- 
son becomes eligible for continued coverage 
under subsection (b)(3) as the former spouse of a 
member during a period of continued coverage of 
the member for self and dependents under this 
section, extended coverage of the former spouse 
under this section may not extend beyond the 
date which is 36 months after the date the mem- 
ber became ineligible for medical and dental 
care under section 1074(a) of this title and any 
transitional health care under section 1145(a) of 
this title. 

(4) (A) Notwithstanding paragraph (1), in the 
case of a former spouse described in subpara- 
graph (B), continued coverage under this section 
shall continue for such period as the former 
spouse may request. 

(B) A former spouse referred to in subpara- 
graph (A) is a former spouse of a member or 
former member (other than a former spouse 
whose marriage was dissolved after the separa- 
tion of the member from the service unless such 
separation was by retirement) — 

(i) who has not remarried before age 55 after 
the marriage to the employee, former em- 
ployee, or annuitant was dissolved; 

(ii) who was enrolled in an approved health 
benefits plan under this chapter as a family 
member at any time during the 18-month pe- 
riod before the date of the divorce, dissolution, 
or annulment; and 

(iii) (I) who is receiving any portion of the re- 
tired or retainer pay of the member or former 
member or an annuity based on the retired or 
retainer pay of the member; or 

(II) for whom a court order (as defined in 
section 1408(a)(2) of this title) has been issued 
for payment of any portion of the retired or 
retainer pay or for whom a court order (as de- 
fined in section 1447(13) of this title) or a writ- 
ten agreement (whether voluntary or pursuant 
to a court order) provides for an election by 
the member or former member to provide an 
annuity to the former spouse. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4408(a)(1), Oct. 23, 1992, 106 Stat. 2708; amended 
Pub. L. 103-35, title II, § 201(g)(1), May 31, 1993, 
107 Stat. 99; Pub. L. 103-337, div. A, title VII, 
§ 702(c), Oct. 5, 1994, 108 Stat. 2798; Pub. L. 
104-201, div. A, title X, § 1074(a)(4), Sept. 23, 1996, 
110 Stat. 2658; Pub. L. 105-85, div. A, title X, 



§1073(a)(17), Nov. 18, 1997, 111 Stat. 1901; Pub. L. 
108-136, div. A, title VII, § 713(a), Nov. 24, 2003, 117 
Stat. 1530; Pub. L. 110-181, div. A, title VII, §705, 
Jan. 28, 2008, 122 Stat. 189.) 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-181, § 705(a), added 
par. (4). 

Subsec. (d)(4). Pub. L. 110-181, § 705(b), added par. (4). 
Subsec. (g)(1)(D). Pub. L. 110-181, § 705(c), added sub- 
par. (D). 

2003— Subsec. (b)(1), (2)(A), (3)(A). Pub. L. 108-136 sub- 
stituted "uniformed services" for "armed forces". 

1997— Subsec. (g)(4)(B)(lii)(II). Pub. L. 105-85 sub- 
stituted "section 1447(13)" for "section 1447(8)". 

1996— Subsec. (a). Pub. L. 104-201 substituted "The 
Secretary" for "Beginning- on October 1, 1994, the Sec- 
retary". 

1994— Subsec. (b)(2)(A). Pub. L. 103-337, § 702(c)(1), in- 
serted before semicolon "or ceases to meet the require- 
ments for being considered an unmarried dependent 
under section 1072(2)(I) of this title". 

Subsec. (c)(3). Pub. L. 103-337, § 702(c)(2), substituted 
"dependent" for "child" in two places and "depend- 
ent's" for "child's" wherever appearing. 

Subsec. (d)(2)(A). Pub. L. 103-337, § 702(c)(3), sub- 
stituted "a dependent" for "a child" in introductory 
provisions, "the dependent" for "the child" in els. (i) 
and (ii), and "a dependent under subparagraph (D) or (I) 
of section 1072(2) of this title;" for "an unmarried de- 
pendent child under section 1072(2)(D) of this title," in 
cl. (i). 

Subsec. (d)(2)(B). Pub. L. 103-337, § 702(c)(4), sub- 
stituted "dependent's" for "child's" and "dependent" 
for "child". 

Subsec. (g)(1)(B). Pub. L. 103-337, § 702(c)(5), sub- 
stituted "a dependent under subparagraph (D) or (I) of 
section 1072(2) of this title" for "an unmarried depend- 
ent child under section 1072(2)(D) of this title". 

Subsec. (g)(2). Pub. L. 103-337, § 702(c)(6), substituted 
"dependent" for "child" in two places. 

1993— Subsec. (b)(3)(C). Pub. L. 103-35, § 201(g)(1)(A), 
substituted "subparagraph" for "subparagraphs" after 
"member under". 

Subsec. (d)(2)(A). Pub. L. 103-35, § 201(g)(1)(B), inserted 
"under" after "coverage". 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title VII, § 713(b), Nov. 24, 2003, 
117 Stat. 1531, provided that: "The amendments made 
by subsection (a) [amending this section] shall apply to 
members of the uniformed services who are not other- 
wise covered by section 1078a of title 10, United States 
Code, before the date of the enactment of this Act [Nov. 
24, 2003] and who, on or after such date, first meet the 
eligibility criteria specified in subsection (b) of that 
section." 

§ 1078b. Provision of food to certain members 
and dependents not receiving inpatient care 
in military medical treatment facilities 

(a) In General. — (1) Under regulations pre- 
scribed by the Secretary of Defense, the Sec- 
retary may provide food and beverages to an in- 
dividual described in paragraph (2) at no cost to 
the individual. 

(2) An individual described in this paragraph is 
the following: 

(A) A member of the uniformed services or 

dependent — 

(i) who is receiving outpatient medical 
care at a military medical treatment facil- 
ity; and 

(ii) whom the Secretary determines is un- 
able to purchase food and beverages while at 
such facility by virtue of receiving such 
care. 
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(B) A member of the uniformed services or 
dependent — 

(i) who is a family member of an infant re- 
ceiving' inpatient medical care at a military 
medical treatment facility; 

(ii) who provides care to the infant while 
the infant receives such inpatient medical 
care; and 

(iii) whom the Secretary determines is un- 
able to purchase food and beverages while at 
such facility by virtue of providing such care 
to the infant. 

(C) A member of the uniformed services or 
dependent whom the Secretary determines is 
under similar circumstances as a member or 
dependent described in subparagraph (A) or 
(B). 

(b) Regulations.— The Secretary shall ensure 
that regulations prescribed under this section 
are consistent with generally accepted practices 
in private medical treatment facilities. 

(Added Pub. L. 112-81, div. A, title VII, § 704(a), 
Dec. 31, 2011, 125 Stat. 1472.) 

Effective Date 

Pub. L. 112-81, dlv. A, title VII, § 704(c), Dec. 31, 2011, 
125 Stat. 1473, provided that: "The amendments made 
by this section [enacting this section] shall take effect 
on the date that is 90 days after the date of the enact- 
ment of this Act [Dec. 31, 2011]." 

§ 1079. Contracts for medical care for spouses 
and children: plans 

(a) To assure that medical care is available for 
dependents, as described in subparagraphs (A), 
(D), and (I) of section 1072(2) of this title, of 
members of the uniformed services who are on 
active duty for a period of more than 30 days, 
the Secretary of Defense, after consulting with 
the other administering Secretaries, shall con- 
tract, under the authority of this section, for 
medical care for those persons under such insur- 
ance, medical service, or health plans as he con- 
siders appropriate. The types of health care au- 
thorized under this section shall be the same as 
those provided under section 1076 of this title, 
except as follows: 

(1) With respect to dental care — 

(A) except as provided in subparagraph (B), 
only that care required as a necessary ad- 
junct to medical or surgical treatment may 
be provided; and 

(B) in connection with dental treatment 
for patients with developmental, mental, or 
physical disabilities or for pediatric patients 
age 5 or under, only institutional and anes- 
thesia services may be provided. 

(2) Consistent with such regulations as the 
Secretary of Defense may prescribe regarding 
the content of health promotion and disease 
prevention visits, the schedule and method of 
cervical cancer screenings and breast cancer 
screenings, the schedule and method of colon 
and prostate cancer screenings, and the types 
and schedule of immunizations — 

(A) for dependents under six years of age, 
both health promotion and disease preven- 
tion visits and immunizations may be pro- 
vided; and 



(B) for dependents six years of age or 
older, health promotion and disease preven- 
tion visits may be provided in connection 
with immunizations or with diagnostic or 
preventive cervical and breast cancer screen- 
ings or colon and prostate cancer screenings. 

(3) Not more than one eye examination may 
be provided to a patient in any calendar year. 

(4) Under joint regulations to be prescribed 
by the administering Secretaries, the services 
of Christian Science practitioners and nurses 
and services obtained in Christian Science 
sanatoriums may be provided. 

(5) Durable equipment provided under this 
section may be provided on a rental basis. 

(6) Inpatient mental health services may not 
(except as provided in subsection (i)) be pro- 
vided to a patient in excess of — 

(A) 30 days in any year, in the case of a pa- 
tient 19 years of age or older; 

(B) 45 days in any year, in the case of a pa- 
tient under 19 years of age; or 

(C) 150 days in any year, in the case of in- 
patient mental health services provided as 
residential treatment care. 

(7) Services in connection with non- 
emergency inpatient hospital care may not be 
provided if such services are available at a fa- 
cility of the uniformed services located within 
a 40-mile radius of the residence of the pa- 
tient, except that those services may be pro- 
vided in any case in which another insurance 
plan or program provides primary coverage for 
those services. 

(8) Services of pastoral counselors, family 
and child counselors, or marital counselors 
(other than certified marriage and family 
therapists) may not be provided unless the pa- 
tient has been referred to the counselor by a 
medical doctor for treatment of a specific 
problem with the results of that treatment to 
be communicated back to the medical doctor 
who made the referral and services of certified 
marriage and family therapists may be pro- 
vided consistent with such rules as may be 
prescribed by the Secretary of Defense, includ- 
ing credentialing criteria and a requirement 
that the therapists accept payment under this 
section as full payment for all services pro- 
vided. 

(9) Special education may not be provided, 
except when provided as secondary to the ac- 
tive psychiatric treatment on an institutional 
inpatient basis. 

(10) Therapy or counseling for sexual dys- 
functions or sexual inadequacies may not be 
provided. 

(11) Treatment of obesity may not be pro- 
vided if obesity is the sole or major condition 
treated. 

(12) Surgery which improves physical ap- 
pearance but is not expected to significantly 
restore functions (including mammary aug- 
mentation, face lifts, and sex gender changes) 
may not be provided, except that — 

(A) breast reconstructive surgery follow- 
ing a mastectomy may be provided; 

(B) reconstructive surgery to correct seri- 
ous deformities caused by congenital anoma- 
lies or accidental injuries may be provided; 
and 
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(C) neoplastic surgery may be provided. 

(13) Any service or supply which is not medi- 
cally or psychologically necessary to prevent, 
diagnose, or treat a mental or physical illness, 
injury, or bodily malfunction as assessed or di- 
agnosed by a physician, dentist, clinical psy- 
chologist, certified marriage and family thera- 
pist, optometrist, podiatrist, certified nurse- 
midwife, certified nurse practitioner, or cer- 
tified clinical social worker, as appropriate, 
may not be provided, except as authorized in 
paragraph (4). Pursuant to an agreement with 
the Secretary of Health and Human Services 
and under such regulations as the Secretary of 
Defense may prescribe, the Secretary of De- 
fense may waive the operation of this para- 
graph in connection with clinical trials spon- 
sored or approved by the National Institutes of 
Health if the Secretary of Defense determines 
that such a waiver will promote access by cov- 
ered beneficiaries to promising new treat- 
ments and contribute to the development of 
such treatments. 

(14) The prohibition contained in section 
1077(b)(3) of this title shall not apply in the 
case of a member or former member of the 
uniformed services. 

(15) Electronic cardio-respiratory home mon- 
itoring equipment (apnea monitors) for home 
use may be provided if a physician prescribes 
and supervises the use of the monitor for an 
infant — 

(A) who has had an apparent life-threaten- 
ing event, 

(B) who is a subsequent sibling of a victim 
of sudden infant death syndrome, 

(C) whose birth weight was 1,500 grams or 
less, or 

(D) who is a pre-term infant with patho- 
logic apnea, 

in which case the coverage may include the 
cost of the equipment, hard copy analysis of 
physiological alarms, professional visits, diag- 
nostic testing, family training on how to re- 
spond to apparent life threatening events, and 
assistance necessary for proper use of the 
equipment. 

(16) Hospice care may be provided only in 
the manner and under the conditions provided 
in section 1861(dd) of the Social Security Act 
(42 U.S.C. 1395x(dd)). 

(17) Forensic examinations following a sex- 
ual assault or domestic violence may be pro- 
vided. 

(b) Plans covered by subsection (a) shall in- 
clude provisions for payment by the patient of 
the following amounts: 

(1) $25 for each admission to a hospital, or 
the amount the patient would have been 
charged under section 1078(a) of this title had 
the care being paid for been obtained in a hos- 
pital of the uniformed services, whichever 
amount is the greater. The Secretary of De- 
fense may exempt a patient from paying such 
amount if the hospital to which the patient is 
admitted does not impose a legal obligation on 
any of its patients to pay for inpatient care. 

(2) Except as provided in clause (3), the first 
$150 each fiscal year of the charges for all 
types of care authorized by subsection (a) and 



received while in an outpatient status and 20 
percent of all subsequent charges for such care 
during a fiscal year. Notwithstanding the pre- 
ceding sentence, in the case of a dependent of 
an enlisted member in a pay grade below E-5, 
the initial deductible each fiscal year under 
this paragraph shall be limited to $50. 

(3) A family group of two or more persons 
covered by this section shall not be required 
to pay collectively more than the first $300 (or 
in the case of the family group of an enlisted 
member in a pay grade below E-5, the first 
$100) each fiscal year of the charges for all 
types of care authorized by subsection (a) and 
received while in an outpatient status and 20 
percent of the additional charges for such care 
during a fiscal year. 

(4) $25 for surgical care that is authorized by 
subsection (a) and received while in an out- 
patient status and that has been designated 
(under joint regulations to be prescribed by 
the administering Secretaries) as care to be 
treated as inpatient care for purposes of this 
subsection. Any care for which payment is 
made under this clause shall not be considered 
to be care received while in an outpatient 
status for purposes of clauses (2) and (3). 

(5) An individual or family group of two or 
more persons covered by this section may not 
be required by reason of this subsection to pay 
a total of more than $1,000 for health care re- 
ceived during any fiscal year under a plan 
under subsection (a). 

(c) The methods for making payment under 
subsection (b) shall be prescribed under joint 
regulations issued by the administering Sec- 
retaries. 

(d) (1) The Secretary of Defense shall establish 
a program to provide extended benefits for eligi- 
ble dependents, which may include the provision 
of comprehensive health care services, including 
case management services, to assist in the re- 
duction of the disabling effects of a qualifying 
condition of an eligible dependent. Registration 
shall be required to receive the extended bene- 
fits. 

(2) The Secretary of Defense, after consulta- 
tion with the other administering Secretaries, 
shall promulgate regulations to carry out this 
subsection. 

(3) In this subsection: 

(A) The term "eligible dependent" means a 
dependent of a member of the uniformed serv- 
ices on active duty for a period of more than 
30 days, as described in subparagraph (A), (D), 
or (I) of section 1072(2) of this title, who has a 
qualifying condition. 

(B) The term "qualifying condition" means 
the condition of a dependent who is mod- 
erately or severely mentally retarded, has a 
serious physical disability, or has an extraor- 
dinary physical or psychological condition. 

(e) Extended benefits for eligible dependents 
under subsection (d) may include comprehensive 
health care services (including services nec- 
essary to maintain, or minimize or prevent dete- 
rioration of, function of the patient) and case 
management services with respect to the quali- 
fying condition of such a dependent, and in- 
clude, to the extent such benefits are not pro- 
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vided under provisions of this chapter other 
than under this section, the following: 

(1) Diagnosis. 

(2) Inpatient, outpatient, and comprehensive 
home health care supplies and services which 
may include cost effective and medically ap- 
propriate services other than part-time or 
intermittent services (within the meaning of 
such terms as used in the second sentence of 
section 1861(m) of the Social Security Act). 

(3) Training, rehabilitation, special edu- 
cation, and assistive technology devices. 

(4) Institutional care in private nonprofit, 
public, and State institutions and facilities 
and, if appropriate, transportation to and from 
such institutions and facilities. 

(5) Custodial care, notwithstanding the pro- 
hibition in section 1077(b)(1) of this title. 

(6) Respite care for the primary caregiver of 
the eligible dependent. 

(7) Such other services and supplies as deter- 
mined appropriate by the Secretary, notwith- 
standing the limitations in subsection (a)(13). 

(f)(1) Members shall be required to share in the 
cost of any benefits provided to their dependents 
under subsection (d) as follows: 

(A) Members in the lowest enlisted pay 
grade shall be required to pay the first $25 in- 
curred each month, and members in the high- 
est commissioned pay grade shall be required 
to pay the first $250 incurred each month. The 
amounts to be paid by members in all other 
pay grades shall be determined under regula- 
tions to be prescribed by the Secretary of De- 
fense in consultation with the administering 
Secretaries. 

(B) A member who has more than one de- 
pendent incurring expenses in a given month 
under a plan covered by subsection (d) shall 
not be required to pay an amount greater than 
would be required if the member had only one 
such dependent. 

(2) In the case of extended benefits provided 
under paragraph (3) or (4) of subsection (e) to a 
dependent of a member of the uniformed serv- 
ices — 

(A) the Government's share of the total cost 
of providing such benefits in any year shall 
not exceed $36,000, prorated as determined by 
the Secretary of Defense, except for costs that 
a member is exempt from paying under para- 
graph (3); and 

(B) the member shall pay (in addition to any 
amount payable under paragraph (1)) the 
amount, if any, by which the amount of such 
total cost for the year exceeds the Govern- 
ment's maximum share under subparagraph 
(A). 

(3) A member of the uniformed services who 
incurs expenses under paragraph (2) for a month 
for more than one dependent shall not be re- 
quired to pay for the month under subparagraph 
(B) of that paragraph an amount greater than 
the amount the member would otherwise be re- 
quired to pay under that subparagraph for the 
month if the member were incurring expenses 
under that subparagraph for only one dependent. 

(4) To qualify for extended benefits under 
paragraph (3) or (4) of subsection (e), a depend- 
ent of a member of the uniformed services shall 



be required to use public facilities to the extent 
such facilities are available and adequate, as de- 
termined under joint regulations of the admin- 
istering Secretaries. 

(5) The Secretary of Defense, in consultation 
with the other administering Secretaries, shall 
prescribe regulations to carry out this sub- 
section. 

(g) (1) When a member dies while he is eligible 
for receipt of hostile fire pay under section 310 
of title 37 or from a disease or injury incurred 
while eligible for such pay, his dependents who 
are receiving benefits under a plan covered by 
subsection (d) shall continue to be eligible for 
such benefits until they pass their twenty-first 
birthday. 

(2) In addition to any continuation of eligi- 
bility for benefits under paragraph (1), when a 
member dies while on active duty for a period of 
more than 30 days, the member's dependents 
who are receiving benefits under a plan covered 
by subsection (a) shall continue to be eligible for 
benefits under TRICARE Prime during the 
three-year period beginning on the date of the 
member's death, except that, in the case of such 
a dependent of the deceased who is described by 
subparagraph (D) or (I) of section 1072(2) of this 
title, the period of continued eligibility shall be 
the longer of the following periods beginning on 
such date: 

(A) Three years. 

(B) The period ending on the date on which 
such dependent attains 21 years of age. 

(C) In the case of such a dependent who, at 
21 years of age, is enrolled in a full-time 
course of study in a secondary school or in a 
full-time course of study in an institution of 
higher education approved by the administer- 
ing Secretary and was, at the time of the 
member's death, in fact dependent on the 
member for over one-half of such dependent's 
support, the period ending on the earlier of the 
following dates: 

(i) The date on which such dependent 
ceases to pursue such a course of study, as 
determined by the administering Secretary. 

(ii) The date on which such dependent at- 
tains 23 years of age. 

(3) For the purposes of paragraph (2)(C), a de- 
pendent shall be treated as being enrolled in a 
full-time course of study in an institution of 
higher education during any reasonable period 
of transition between the dependent's comple- 
tion of a full-time course of study in a secondary 
school and the commencement of an enrollment 
in a full-time course of study in an institution 
of higher education, as determined by the ad- 
ministering Secretary. 

(4) The terms and conditions under which 
health benefits are provided under this chapter 
to a dependent of a deceased member under 
paragraph (2) shall be the same as those that 
would apply to the dependent under this chapter 
if the member were living and serving on active 
duty for a period of more than 30 days. 

(5) In this subsection, the term "TRICARE 
Prime" means the managed care option of the 
TRICARE program. 

(h) (1) Except as provided in paragraphs (2) and 
(3), payment for a charge for services by an indi- 
vidual health care professional (or other non- 
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institutional health care provider) for which a 
claim is submitted under a plan contracted for 
under subsection (a) shall be equal to an amount 
determined to be appropriate, to the extent 
practicable, in accordance with the same reim- 
bursement rules as apply to payments for simi- 
lar services under title XVIII of the Social Secu- 
rity Act (42 U.S.C. 1395 et sea..). The Secretary of 
Defense shall determine the appropriate pay- 
ment amount under this paragraph in consulta- 
tion with the other administering Secretaries. 

(2) The Secretary of Defense, in consultation 
with the other administering Secretaries, shall 
prescribe regulations to provide for such excep- 
tions to the payment limitations under para- 
graph (1) as the Secretary determines to be nec- 
essary to assure that covered beneficiaries re- 
tain adequate access to health care services. 
Such exceptions may include the payment of 
amounts higher than the amount allowed under 
paragraph (1) when enrollees in managed care 
programs obtain covered services from nonpar- 
ticipating providers. To provide a suitable tran- 
sition from the payment methodologies in effect 
before February 10, 1996, to the methodology re- 
quired by paragraph (1), the amount allowable 
for any service may not be reduced by more than 
15 percent below the amount allowed for the 
same service during the immediately preceding 
12-month period (or other period as established 
by the Secretary of Defense). 

(3) In addition to the authority provided under 
paragraph (2), the Secretary of Defense may au- 
thorize the commander of a facility of the uni- 
formed services, the lead agent (if other than 
the commander), and the health care contractor 
to modify the payment limitations under para- 
graph (1) for certain health care providers when 
necessary to ensure both the availability of cer- 
tain services for covered beneficiaries and lower 
costs than would otherwise be incurred to pro- 
vide the services. With the consent of the health 
care provider, the Secretary is also authorized 
to reduce the authorized payment for certain 
health care services below the amount otherwise 
required by the payment limitations under para- 
graph (1). 

(4) (A) The Secretary of Defense, in consulta- 
tion with the other administering Secretaries, 
shall prescribe regulations to establish limita- 
tions (similar to the limitations established 
under title XVIII of the Social Security Act (42 
U.S.C. 1395 et seq.)) on beneficiary liability for 
charges of an individual health care professional 
(or other noninstitutional health care provider). 

(B) The regulations shall include a restriction 
that prohibits an individual health care profes- 
sional (or other noninstitutional health care 
provider) from billing a beneficiary for services 
for more than the amount that is equal to — 

(i) the excess of the limiting charge (as de- 
fined in section 1848(g)(2) of the Social Secu- 
rity Act (42 U.S.C. 1395w-4(g)(2))) that would be 
applicable if the services had been provided by 
the professional (or other provider) as an indi- 
vidual health care professional (or other non- 
institutional health care provider) on a non- 
assignment-related basis under part B of title 
XVIII of such Act over the amount that is pay- 
able by the United States for those services 
under this subsection, plus 



(ii) any unpaid amounts of deductibles or co- 
payments that are payable directly to the pro- 
fessional (or other provider) by the bene- 
ficiary. 

(C)(i) In the case of a dependent described in 
clause (ii), the regulations shall provide that, in 
addition to amounts otherwise payable by the 
United States, the Secretary may pay the 
amount referred to in subparagraph (B)(i). 

(ii) This subparagraph applies to a dependent 
referred to in subsection (a) of a member of a re- 
serve component serving on active duty pursu- 
ant to a call or order to active duty for a period 
of more than 30 days in support of a contingency 
operation under a provision of law referred to in 
section 101(a)(13)(B) of this title. 

(5) To assure access to care for all covered 
beneficiaries, the Secretary of Defense, in con- 
sultation with the other administering Secretar- 
ies, shall designate specific rates for reimburse- 
ment for services in certain localities if the Sec- 
retary determines that without payment of such 
rates access to health care services would be se- 
verely impaired. Such a determination shall be 
based on consideration of the number of provid- 
ers in a locality who provide the services, the 
number of such providers who are CHAMPUS 
participating providers, the number of covered 
beneficiaries under CHAMPUS in the locality, 
the availability of military providers in the lo- 
cation or a nearby location, and any other fac- 
tors determined to be relevant by the Secretary. 

(1) (l) The limitation in subsection (a)(6) does 
not apply in the case of inpatient mental health 
services — 

(A) provided under the program for the 
handicapped under subsection (d); 

(B) provided as partial hospital care; or 

(C) provided pursuant to a waiver authorized 
by the Secretary of Defense because of medical 
or psychological circumstances of the patient 
that are confirmed by a health professional 
who is not a Federal employee after a review, 
pursuant to rules prescribed by the Secretary, 
which takes into account the appropriate level 
of care for the patient, the intensity of serv- 
ices required by the patient, and the availabil- 
ity of that care. 

(2) Notwithstanding subsection (b) or section 
1086(b) of this title, the Secretary of Defense 
(after consulting with the other administering 
Secretaries) may prescribe separate payment re- 
quirements (including deductibles, copayments, 
and catastrophic limits) for the provision of 
mental health services to persons covered by 
this section or section 1086 of this title. The pay- 
ment requirements may vary for different cat- 
egories of covered beneficiaries, by type of men- 
tal health service provided, and based on the lo- 
cation of the covered beneficiaries. 

(3) (A) Except as provided in subparagraph (B), 
the Secretary of Defense shall require pre- 
admission authorization before inpatient mental 
health services may be provided to persons cov- 
ered by this section or section 1086 of this title. 
In the case of the provision of emergency inpa- 
tient mental health services, approval for the 
continuation of such services shall be required 
within 72 hours after admission. 
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(B) Preadmission authorization for inpatient 
mental health services is not required under 
subparagraph (A) in the following cases: 

(i) In the case of an emergency. 

(ii) In a case in which any benefits are pay- 
able for such services under part A of title 
XVIII of the Social Security Act (42 U.S.C. 
1395c et seq.), subject to subparagraph (C). 

(C) In a case of inpatient mental health serv- 
ices to which subparagraph (B)(ii) applies, the 
Secretary shall require advance authorization 
for a continuation of the provision of such serv- 
ices after benefits cease to be payable for such 
services under such part A. 

Cj)(l) A benefit may not be paid under a plan 
covered by this section in the case of a person 
enrolled in, or covered by, any other insurance, 
medical service, or health plan, including any 
plan offered by a third-party payer (as defined in 
section 1095(h)(1) of this title), to the extent 
that the benefit is also a benefit under the other 
plan, except in the case of a plan administered 
under title XIX of the Social Security Act (42 
U.S.C. 1396 et seq.). 

(2) The amount to be paid to a provider of 
services for services provided under a plan cov- 
ered by this section shall be determined under 
joint regulations to be prescribed by the admin- 
istering Secretaries which provide that the 
amount of such payments shall be determined to 
the extent practicable in accordance with the 
same reimbursement rules as apply to payments 
to providers of services of the same type under 
title XVIII of the Social Security Act (42 U.S.C. 
1395 et seq.). 

(3) A contract for a plan covered by this sec- 
tion shall include a clause that prohibits each 
provider of services under the plan from billing 
any person covered by the plan for any balance 
of charges for services in excess of the amount 
paid for those services under the joint regula- 
tions referred to in paragraph (2), except for any 
unpaid amounts of deductibles or copayments 
that are payable directly to the provider by the 
person. 

(4) In this subsection, the term "provider of 
services" means a hospital, skilled nursing facil- 
ity, comprehensive outpatient rehabilitation fa- 
cility, home health agency, hospice program (as 
defined in section 1861(dd)(2) of the Social Secu- 
rity Act (42 U.S.C. 1395x(dd)(2))), or other insti- 
tutional facility providing services for which 
payment may be made under a plan covered by 
this section. 

(k) A plan covered by this section may include 
provision of liver transplants (including the cost 
of acquisition and transportation of the donated 
liver) in accordance with this subsection. Such a 
liver transplant may be provided if— 

(1) the transplant is for a dependent consid- 
ered appropriate for that procedure by the 
Secretary of Defense in consultation with the 
other administering Secretaries and such 
other entities as the Secretary considers ap- 
propriate; and 

(2) the transplant is to be carried out at a 
health-care facility that has been approved for 
that purpose by the Secretary of Defense after 
consultation with the other administering 
Secretaries and such other entities as the Sec- 
retary considers appropriate. 



(0(1) Contracts entered into under subsection 
(a) shall also provide for medical care for de- 
pendents of former members of the uniformed 
services who are authorized to receive medical 
and dental care under section 1076(e) of this title 
in facilities of the uniformed services. 

(2) Except as provided in paragraph (3), medi- 
cal care in the case of a dependent described in 
section 1076(e) shall be furnished under the same 
conditions and subject to the same limitations 
as medical care furnished under this section to 
spouses and children of members of the uni- 
formed services described in the first sentence of 
subsection (a). 

(3) Medical care may be furnished to a depend- 
ent pursuant to paragraph (1) only for an injury, 
illness, or other condition described in section 
1076(e) of this title. 

(m)(l) Subject to paragraph (2), the Secretary 
of Defense may, upon request, make payments 
under this section for a charge for services for 
which a claim is submitted under a plan con- 
tracted for under subsection (a) to a hospital 
that does not impose a legal obligation on any 
of its patients to pay for such services. 

(2) A payment under paragraph (1) may not ex- 
ceed the average amount paid for comparable 
services in the geographic area in which the hos- 
pital is located or, if no comparable services are 
available in that area, in an area similar to the 
area in which the hospital is located. 

(3) The Secretary of Defense shall periodically 
review the billing practices of each hospital the 
Secretary approves for payment under this sub- 
section to ensure that the hospital's practices of 
not billing patients for payment are not result- 
ing in increased costs to the Government. 

(4) The Secretary of Defense may require each 
hospital the Secretary approves for payment 
under this subsection to provide evidence that it 
has sources of revenue to cover unbilled costs. 

(n) The Secretary of Defense may enter into 
contracts (or amend existing contracts) with fis- 
cal intermediaries under which the inter- 
mediaries agree to organize and operate, di- 
rectly or through subcontractors, managed 
health care networks for the provision of health 
care under this chapter. The managed health 
care networks shall include cost containment 
methods, such as utilization review and con- 
tracting for care on a discounted basis. 

(o)(l) Health care services provided pursuant 
to this section or section 1086 of this title (or 
pursuant to any other contract or project under 
the Civilian Health and Medical Program of the 
Uniformed Services) may not include services 
determined under the CHAMPUS Peer Review 
Organization program to be not medically or 
psychologically necessary. 

(2) The Secretary of Defense, after consulting 
with the other administering Secretaries, may 
adopt or adapt for use under the CHAMPUS Peer 
Review Organization program, as the Secretary 
considers appropriate, any of the quality and 
utilization review requirements and procedures 
that are used by the Peer Review Organization 
program under part B of title XI of the Social 
Security Act (42 U.S.C. 1320c et seq.). 

(p)(l) Subject to such exceptions as the Sec- 
retary of Defense considers necessary, coverage 
for medical care under this section for the de- 
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pendents described in paragraph (3), and stand- 
ards with respect to timely access to such care, 
shall be comparable to coverage for medical care 
and standards for timely access to such care 
under the managed care option of the TRICARE 
program known as TRICARE Prime. 

(2) The Secretary of Defense shall enter into 
arrangements with contractors under the 
TRICARE program or with other appropriate 
contractors for the timely and efficient process- 
ing of claims under this subsection. 

(3) This subsection applies with respect to a 
dependent referred to in subsection (a) who — 

(A) is a dependent of a member of the uni- 
formed services referred to in section 1074(c)(3) 
of this title and is residing with the member; 

(B) is a dependent of a member who, after 
having served in a duty assignment described 
in section 1074(c)(3) of this title, has relocated 
without the dependent pursuant to orders for 
a permanent change of duty station from a re- 
mote location described in subparagraph 
(B)(ii) of such section where the member and 
the dependent resided together while the 
member served in such assignment, if the or- 
ders do not authorize dependents to accom- 
pany the member to the new duty station at 
the expense of the United States and the de- 
pendent continues to reside at the same re- 
mote location, or 

(C) is a dependent of a reserve component 
member ordered to active duty for a period of 
more than 30 days and is residing with the 
member, and the residence is located more 
than 50 miles, or approximately one hour of 
driving time, from the nearest military medi- 
cal treatment facility adequate to provide the 
needed care. 

(4) The Secretary of Defense may provide for 
coverage of a dependent referred to in sub- 
section (a) who is not described in paragraph (3) 
if the Secretary determines that exceptional cir- 
cumstances warrant such coverage. 

(5) The Secretary of Defense shall consult with 
the other administering Secretaries in the ad- 
ministration of this subsection. 

(q) Subject to subsection (a), a physician or 
other health care practitioner who is eligible to 
receive reimbursement for services provided 
under medicare (as defined in section 
1086(d)(3)(C) of this title) shall be considered ap- 
proved to provide medical care authorized under 
this section and section 1086 of this title unless 
the administering Secretaries have information 
indicating medicare, TRICARE, or other Federal 
health care program integrity violations by the 
physician or other health care practitioner. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1448; amended Pub. L. 89-614, §2(6), Sept. 
30, 1966, 80 Stat. 863; Pub. L. 92-58, §1, July 29, 
1971, 85 Stat. 157; Pub. L. 95-485, title VIII, 
§ 806(a)(1), Oct. 20, 1978, 92 Stat. 1622; Pub. L. 

96- 342, title VIII, § 810(a), (b), Sept. 8, 1980, 94 
Stat. 1097; Pub. L. 96-513, title V, §§501(13), 
511(36), (38), Dec. 12, 1980, 94 Stat. 2908, 2923; Pub. 
L. 96-552, Dec. 19, 1980, 94 Stat. 3254; Pub. L. 

97- 22, § 11(a)(2), July 10, 1981, 95 Stat. 137; Pub. L. 
97-86, title IX, § 906(a)(1), Dec. 1, 1981, 95 Stat. 
1117; Pub. L. 98-94, title IX, § 931(a), title XII, 
§1268(4), Sept. 24, 1983, 97 Stat. 648, 705; Pub. L. 



98-525, title VI, § 632(a)(1), title XIV, §§ 1401(e)(4), 
1405(23), Oct. 19, 1984, 98 Stat. 2543, 2617, 2623; 
Pub. L. 98-557, §19(7), Oct. 30, 1984, 98 Stat. 2869; 
Pub. L. 99-661, div. A, title VI, § 652(d), title VII, 
§703, Nov. 14, 1986, 100 Stat. 3889, 3900; Pub. L. 
100-180, div. A, title VII, §§ 721(a), 726(a), Dec. 4, 
1987, 101 Stat. 1115, 1117; Pub. L. 100-456, div. A, 
title VI, § 646(a), Sept. 29, 1988, 102 Stat. 1989; 
Pub. L. 101-189, div. A, title VII, § 730(a), Nov. 29, 
1989, 103 Stat. 1481; Pub. L. 101-510, div. A, title 
VII, §§ 701(a), 702(a), 703(a), (b), 712(a), title XIV, 
§ 1484(g)(1), Nov. 5, 1990, 104 Stat. 1580, 1581, 1583, 
1717; Pub. L. 102-25, title III, § 316(b), Apr. 6, 1991, 
105 Stat. 87; Pub. L. 102-190, div. A, title VII, 
§§ 702(b), 711, 712(a), 713, Dec. 5, 1991, 105 Stat. 
1400, 1402, 1403; Pub. L. 102-484, div. A, title VII, 
§704, title X, §§1052(13), 1053(3), Oct. 23, 1992, 106 
Stat. 2432, 2499, 2501; Pub. L. 103-35, title II, 
§ 202(a)(5), May 31, 1993, 107 Stat. 101; Pub. L. 
103-160, div. A, title VII, §§711, 716(c), Nov. 30, 
1993, 107 Stat. 1688, 1693; Pub. L. 103-337, div. A, 
title VII, §§ 702(a), 707(a), Oct. 5, 1994, 108 Stat. 
2797, 2800; Pub. L. 104-106, div. A, title VII, §§701, 
731(a)-(d), Feb. 10, 1996, 110 Stat. 370, 380, 381; 
Pub. L. 104-201, div. A, title VII, §§ 701(b)(2), 711, 
731, 732, 735(c), Sept. 23, 1996, 110 Stat. 2587, 2590, 
2597, 2599; Pub. L. 105-85, div. A, title VII, §735, 
Nov. 18, 1997, 111 Stat. 1813; Pub. L. 106-398, §1 
[[div. A], title VII, §§ 701(c)(1), 704(b), 722(b)(1), 
757(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-172, 
1654A-175, 1654A-185, 1654A-198; Pub. L. 107-107, 
div. A, title VII, §§ 701(b), (g)(2), 703(b), 707(a), (b), 
title X, § 1048(c)(5), Dec. 28, 2001, 115 Stat. 1158, 
1161-1163, 1226; Pub. L. 107-314, div. A, title VII, 
§§ 701(a), §702, § 705(a), Dec. 2, 2002, 116 Stat. 2583, 
2584; Pub. L. 108-375, div. A, title VII, §705, Oct. 
28, 2004, 118 Stat. 1983; Pub. L. 109-163, div. A, 
title VII, §§714, 715(a), Jan. 6, 2006, 119 Stat. 3344; 
Pub. L. 109-364, div. A, title VII, §§701, 702, 703(b), 
Oct. 17, 2006, 120 Stat. 2279; Pub. L. 110-417, [div. 
A], title VII, §732, Oct. 14, 2008, 122 Stat. 4511; 
Pub. L. 111-84, div. A, title X, §1073(a)(12), Oct. 
28, 2009, 123 Stat. 2473.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1079(a) 


37:402(a)(2) (as applicable 


June 7, 1956. oh. 374, 




to 37:411(a». 


§§ 102(a)(2) (as applica- 




37:411(a). 


ble to § 201(a)), 201(a), 


1079(b) 


37:411(b). 


(b), 204, 70 Stat. 250, 




37:414. 


252, 253. 



In subsection (a), the words "appointed, enlisted, in- 
ducted or called, ordered or conscripted in a uniformed 
service", in 37:402(a)(2) are omitted as surplusage, since 
it does not matter how a member became a member. 
The words "active duty for a period of more than 30 
days" are substituted for the words "active duty or ac- 
tive duty for training pursuant to a call or order that 
does not specify a period of thirty days or less", in 
37:402(a)(2), to reflect section 101(22) and (23) of this 
title. The words ", under the authority of this sec- 
tion," are substituted for the words "pursuant to the 
provisions of this title" to make clear that the section 
provides independent procurement authority. The 
words "all", "by the hospital", and "a period of", in 
37:411(a), are omitted as surplusage. 

In subsection (a)(1), the word "rooms", in 37:411(a), is 
substituted for the word "accommodations". 

In subsection (a)(5), the word "services" is sub- 
stituted for the word "procedures" and the word "per- 
formed" is substituted for the word "accomplished", in 
37: 411(a). The words "or surgeon" are inserted for clar- 
ity. 



Page 665 



TITLE 10— ARMED FORCES 



§1079 



In subsection (b), the word "variances" is substituted 
for the words "limitations, additions, exclusions". The 
words "or care other than that provided for in sections 
1076-1078 of this title" are substituted for 37:414. The 
words "definitions, and related provisions", in 37:411(b), 
are omitted as surplusage, since the Secretary of an ex- 
ecutive department has inherent authority to interpret 
laws and issue regulations. 

References in Text 

The Social Security Act, referred to in subsecs. (h)(1), 
(4)(A), (B)(1), (i)(3)(B)(ii), (C), (j)(l), (2), and (o)(2), is act 
Aug. 13, 1935, ch. 531, 49 Stat. 620, as amended. Part B 
of title XI of the Act is classified generally to part B 
(§ 1320c et seq.) of subchapter XI of chapter 7 of Title 42, 
The Public Health and Welfare. Titles XVIII and XIX of 
the Act are classified generally to subchapters XVIII 
(§1395 et seq.) and XIX (§1396 et seq.), respectively, of 
chapter 7 of Title 42. Parts A and B of title XVIII of the 
Act are classified generally to part A (§ 1395c et seq.) 
and part B (§1395j et seq.), respectively, of subchapter 
XVIII of chapter 7 of Title 42. Section 1861(m) of the 
Act is classified to section 1395x(m) of Title 42. For 
complete classification of this Act to the Code, see sec- 
tion 1305 of Title 42 and Tables. 

Prior Provisions 

Provisions similar to those in subsec. (a)(7) to (14) of 
this section were contained in the following appropria- 
tion acts, with the exception of the provisions similar 
to par. (14) which first appeared in Pub. L. 96-154: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §§8031, 8032, 
8045], Oct. 12, 1984, 98 Stat. 1904, 1929, 1931. 

Pub. L. 98-212, title VII, §§ 737, 738, 752, Dec. 8. 1983, 97 
Stat. 1445, 1447. 

Pub. L. 97-377, title I, § 101(c) [title VII, §§740, 741, 756], 
Dec. 21, 1982, 96 Stat. 1833, 1857, 1860. 

Pub. L. 97-114, title VII, §§741, 742, 759, Dec. 29, 1981, 
95 Stat. 1585, 1588. 

Pub. L. 96-527, title VII, §§742, 743, 763, Dec. 15, 1980, 
94 Stat. 3088, 3092. 

Pub. L. 96-154, title VII, §§744, 745, 769, Dec. 21, 1979, 
93 Stat. 1159, 1163. 

Pub. L. 95-457, title VIII, §§844, 845, Oct. 13, 1978, 92 
Stat. 1251. 

Pub. L. 95-111, title VIII, §§843, 844, Sept. 21, 1977, 91 
Stat. 907. 

Pub. L. 94-419, title VII, §§742, 743, Sept. 22, 1976, 90 
Stat. 1298. 

Pub. L. 94-212, title VII, §§750, 751, Feb. 9, 1976, 90 
Stat. 176. 

Provisions similar to those added to subsec. (h)(2) of 
this section by section 1401(e)(4)(B) of Pub. L. 98-525 
were contained in the following prior appropriation 
acts: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8077], Oct. 
12, 1984, 98 Stat. 1904, 1938. 

Pub. L. 98-212, title VII, §785, Dec. 8, 1983, 97 Stat. 
1453. 

A prior section 1079, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 84, related to establishment of right to vote, prior 
to repeal by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 
Stat. 1570, as superseded by the Federal Voting Assist- 
ance Act of 1955 which is classified to subchapter I-D 
(§1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 

Amendments 

2009— Subsec. (f)(2)(B). Pub. L. 111-84 struck out pe- 
riod after "year". 

2008— Subsec. (f)(2). Pub. L. 110-417 substituted "year 
shall not exceed $36,000, prorated as determined by the 
Secretary of Defense," for "month shall not exceed 
$2,500," in subpar. (A) and "year." for "month" in sub- 
par. (B). 

2006— Subsec. (a)(1). Pub. L. 109-364, §702, amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "With respect to dental care, only that care re- 
quired as a necessary adjunct to medical or surgical 
treatment may be provided." 



Subsec. (a)(2). Pub. L. 109-364, § 703(b)(1), substituted 
"the schedule and method of cervical cancer screenings 
and breast cancer screenings" for "the schedule of pap 
smears and mammograms" in introductory provisions. 

Subsec. (a)(2)(B). Pub. L. 109-364, § 703(b)(2), sub- 
stituted "cervical and breast cancer screenings" for 
"pap smears and mammograms". 

Subsec. (a)(17). Pub. L. 109-364, §701, added par. (17). 

Subsec. (g). Pub. L. 109-163, § 715(a), designated exist- 
ing provisions as par. (1), struck out last sentence 
which read "In addition, when a member dies while on 
active duty for a period of more than 30 days, the mem- 
ber's dependents who are receiving benefits under a 
plan covered by subsection (a) shall continue to be eli- 
gible for such benefits during the three-year period be- 
ginning on the date of the death of the member.", and 
added pars. (2) to (5). 

Subsec. (p)(4), (5). Pub. L. 109-163, §714, added par. (4) 
and redesignated former par. (4) as (5). 

2004— Subsec. (h)(4)(C). Pub. L. 108-375 added subpar. 
(C). 

2002— Subsec. (i)(3). Pub. L. 107-314, § 701(a), des- 
ignated existing provisions as subpar. (A), substituted 
"Except as provided in subparagraph (B)," for "Except 
in the case of an emergency,", and added subpars. (B) 
and (C). 

Subsec. (p)(l). Pub. L. 107-314, §702(1), substituted 
"dependents described in paragraph (3)" for "depend- 
ents referred to in subsection (a) of a member of the 
uniformed services referred to in section 1074(c)(3) of 
this title who are residing with the member". 

Subsec. (p)(3), (4). Pub. L. 107-314, §702(2), (3), added 
par. (3) and redesignated former par. (3) as (4). 

Subsec. (q). Pub. L. 107-314, § 705(a), added subsec. (q). 

2001— Subsec. (a)(5). Pub. L. 107-107, § 703(b), amended 
par. (5) generally. Prior to amendment, par. (5) read as 
follows: "Durable equipment, such as wheelchairs, iron 
lungs and hospital beds may be provided on a rental 

Subsec. (a)(17). Pub. L. 107-107, § 701(g)(2), struck out 
par. (17) which read as follows: 

"(17)(A) The Secretary of Defense may establish a 
program for the individual case management of a per- 
son covered by this section or section 1086 of this title 
who has extraordinary medical or psychological dis- 
orders and, under such a program, may waive benefit 
limitations contained in paragraphs (5) and (13) of this 
subsection or section 1077(b)(1) of this title and author- 
ize the payment for comprehensive home health care 
services, supplies, and equipment if the Secretary de- 
termines that such a waiver is cost-effective and appro- 
priate. 

"(B) The total amount expended under subparagraph 
(A) for a fiscal year may not exceed $100,000,000." 

Subsec. (d) to (f). Pub. L. 107-107, § 701(b), added sub- 
secs. (d) to (f) and struck out former subsecs. (d) to (f) 
which related to medical care provided for retarded or 
handicapped dependents, the requirement of members 
sharing in cost of benefits provided, and the require- 
ment that members use public facilities to the extent 
available and adequate, respectively. 

Subsec. (h)(2). Pub. L. 107-107, § 1048(c)(5), substituted 
"February 10, 1996," for "the date of the enactment of 
this paragraph". 

Subsec. (h)(4). Pub. L. 107-107, § 707(b), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

Subsec. (j)(2) to (4). Pub. L. 107-107, § 707(a), des- 
ignated existing provisions of subpar. (A) of par. (2) as 
par. (2) and substituted "shall be determined under 
joint regulations" for "may be determined under joint 
regulations", redesignated subpar. (B) of par. (2) as par. 
(4) and substituted therein "this subsection," for "sub- 
paragraph (A),", and added par. (3). 

2000— Subsec. (a)(17). Pub. L. 106-398, §1 [[div. A], title 
VII, § 701(c)(1)], designated existing provisions as sub- 
par. (A) and added subpar. (B). 

Subsec. (g). Pub. L. 106-398, §1 [[div. A], title VII, 
§704(b)], substituted "three-year period" for "one-year 
period". 

Subsec. (h)(5). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 757(a)], added par. (5). 
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Subsec. (p). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 722(b)(1)], added subsec. (p). 
1997— Subsec. (h)(1). Pub. L. 105-85, § 735(a), added par. 

(1) and struck out former par. (1) which read as follows: 
"Payment for a charge for services by an individual 
health care professional (or other noninstitutional 
health care provider) for which a claim is submitted 
under a plan contracted for under subsection (a) may 
not exceed the lesser of — 

"(A) the amount equivalent to the 80th percentile 
of billed charges made for similar services in the 
same locality during the base period; or 

"(B) an amount determined to be appropriate, to 
the extent practicable, in accordance with the same 
reimbursement rules as apply to payments for similar 
services under title XVIII of the Social Security Act 
(42 U.S. C. 1395 et seq.)." 

Subsec. (h)(2). Pub. L. 105-85, § 735(c)(2), redesignated 
par. (4) as (2). 

Pub. L. 105-85, § 735(a), struck out par. (2) which read 
as follows: "For the purposes of paragraph (1)(A), the 
80th percentile of charges shall be determined by the 
Secretary of Defense, in consultation with the other 
administering Secretaries, and the base period shall be 
a period of twelve calendar months. The Secretary of 
Defense shall adjust the base period as frequently as he 
considers appropriate." 

Subsec. (h)(3). Pub. L. 105-85, § 735(c)(2), redesignated 
par. (5) as (3). 

Pub. L. 105-85, § 735(a), struck out par. (3) which read 
as follows: "For the purposes of paragraph (1)(B), the 
appropriate payment amount shall be determined by 
the Secretary of Defense, in consultation with the 
other administering Secretaries." 

Subsec. (h)(4). Pub. L. 105-85, § 735(c)(2), redesignated 
par. (4) as (2). 

Subsec. (h)(5). Pub. L. 105-85, § 735(c)(2), redesignated 
par. (5) as (3). 

Pub. L. 105-85, § 735(b), (c)(1), substituted "paragraph 

(2) , the Secretary of Defense" for "paragraph (4), the 
Secretary" and inserted at end "With the consent of 
the health care provider, the Secretary is also author- 
ized to reduce the authorized payment for certain 
health care services below the amount otherwise re- 
quired by the payment limitations under paragraph 
(1)." 

Subsec. (h)(6). Pub. L. 105-85, § 735(c)(2), redesignated 
par. (6) as (4). 

1996— Subsec. (a). Pub. L. 104-201, § 731(b)(1), sub- 
stituted "except as follows:" for "except that — " in in- 
troductory provisions. 

Subsec. (a)(1). Pub. L. 104-201, § 731(b)(2), (3), capital- 
ized first letter of first word and substituted a period 
for the semicolon at end. 

Subsec. (a)(2). Pub. L. 104-201, § 731(b)(2), (3), capital- 
ized first letter of first word and substituted a period 
for the semicolon at end. 

Pub. L. 104-201, §701(b)(2), inserted "the schedule and 
method of colon and prostate cancer screenings," after 
"pap smears and mammograms," in introductory provi- 
sions and "or colon and prostate cancer screenings" 
after "pap smears and mammograms" in subpar. (B). 

Pub. L. 104-106, §701, added par. (2) and struck out 
former par. (2) which read as follows: "routine physical 
examinations and immunizations of dependents over 
two years of age may only be provided when required in 
the case of dependents who are traveling outside the 
United States as a result of a member's duty assign- 
ment and such travel is being performed under orders 
issued by a uniformed service, except that pap smears 
and mammograms may be provided on a diagnostic or 
preventive basis;". 

Subsec. (a)(3) to (12). Pub. L. 104-201, § 731(b)(2), (3), 
capitalized first letter of first word and substituted a 
period for the semicolon at end. 

Subsec. (a)(13). Pub. L. 104-201, § 731(a), (b)(2), sub- 
stituted "Any service" for "any service" and "para- 
graph (4)." for "paragraph (4);" and inserted at end 
"Pursuant to an agreement with the Secretary of 
Health and Human Services and under such regulations 



as the Secretary of Defense may prescribe, the Sec- 
retary of Defense may waive the operation of this para- 
graph in connection with clinical trials sponsored or 
approved by the National Institutes of Health if the 
Secretary of Defense determines that such a waiver 
will promote access by covered beneficiaries to promis- 
ing new treatments and contribute to the development 
of such treatments." 

Subsec. (a)(14), (15). Pub. L. 104-201, § 731(b)(2), (3), cap- 
italized first letter of first word and substituted a pe- 
riod for the semicolon at end. 

Subsec. (a)(16). Pub. L. 104-201, § 731(b)(2), (4), capital- 
ized first letter of first word and substituted a period 
for "; and" at end. 

Subsec. (a)(17). Pub. L. 104-201, § 731(b)(2), capitalized 
first letter of first word. 

Subsec. (h)(1). Pub. L. 104-106, § 731(a), added par. (1) 
and struck out former par. (1) which read as follows: 
"Payment for a charge for services by an individual 
health-care professional (or other noninstitutional 
health-care provider) for which a claim is submitted 
under a plan contracted for under subsection (a) may be 
denied only to the extent that the charge exceeds the 
amount equivalent to the 80th percentile of billed 
charges made for similar services in the same locality 
during the base period." 

Subsec. (h)(2). Pub. L. 104-106, § 731(d), substituted 
"paragraph (1)(A)" for "paragraph (1)". 

Subsec. (h)(3). Pub. L. 104-106, § 731(b), added par. (3). 

Subsec. (h)(4). Pub. L. 104-201, §711, struck out "emer- 
gency" before "services from nonparticipating provid- 
ers." 

Pub. L. 104-106, § 731(c), added par. (4). 

Subsec. (h)(5). Pub. L. 104-201, §732(2), added par. (5). 
Former par. (5) redesignated (6). 

Pub. L. 104-106, § 731(c), added par. (5). 

Subsec. (h)(6). Pub. L. 104-201, §732(1), redesignated 
par. (5) as (6). 

Subsec. (j)(l). Pub. L. 104-201, § 735(c), inserted 
", including any plan offered by a third-party payer (as 
defined in section 1095(h)(1) of this title)," after "or 
health plan". 

1994— Subsec. (a). Pub. L. 103-337, § 702(a)(1), sub- 
stituted "dependents, as described in subparagraphs 
(A), (D), and (I) of section 1072(2) of this title," for 
"spouses and children". 

Subsec. (d). Pub. L. 103-337, § 702(a)(2), substituted "as 
described in subparagraph (A), (D), or (I) of section 
1072(2)" for "as defined in section 1072(2)(A) or (D)". 

Subsec. (g). Pub. L. 103-337, § 707(a), inserted at end 
"In addition, when a member dies while on active duty 
for a period of more than 30 days, the member's depend- 
ents who are receiving benefits under a plan covered by 
subsection (a) shall continue to be eligible for such ben- 
efits during the one-year period beginning on the date 
of the death of the member." 

1993— Subsec. (a)(7). Pub. L. 103-160, § 716(c), sub- 
stituted "except that those services may be provided in 
any case in which another insurance plan or program 
provides primary coverage for those services;" for "ex- 
cept that — 

"(A) those services may be provided in any case in 
which another insurance plan or program provides 
primary coverage for those services; and 

"(B) the Secretary of Defense may waive the 40- 
mile radius restriction with regard to the provision of 
a particular service before October 1, 1993, if the Sec- 
retary determines that the use of a different geo- 
graphical area restriction will result in a more cost- 
effective provision of the service;". 
Subsec. (a)(15). Pub. L. 103-35 made technical amend- 
ment to directory language of Pub. L. 102-484, §704(1). 
See 1992 Amendment note below. 
Subsec. (o). Pub. L. 103-160, §711, added subsec. (o). 
1992— Subsec. (a)(15). Pub. L. 102-484, §1053(3), made 
technical amendment to directory language of Pub. L. 
102-190, § 702(b)(1)(C). See 1991 Amendment note below. 

Pub. L. 102-484, §704(1), as amended by Pub. L. 103-35, 
struck out "and" at end of par. (15). 

Subsec. (a)(16). Pub. L. 102-484, §704(2), substituted 
"; and" for period at end. 
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Subsec. (a)(17). Pub. L. 102-484, §704(3), added par. (17). 

Subsec. (j)(2)(B). Pub. L. 102-484, §1052(13), inserted a 
close parenthesis after "1395x(dd)(2)". 

1991— Subsec. (a)(6). Pub. L. 102-25, § 316(b), revived 
par. (6) as in effect on Feb. 14, 1991, thus negating 
amendment to par. (6) by Pub. L. 101-510, § 703(a), from 
its original effective date (Feb. 15, 1991) to the effective 
date as amended (Oct. 1, 1991). See 1990 Amendment 
note and Effective Date of 1990 Amendment note below. 

Subsec. (a)(7). Pub. L. 102-190, §711, substituted "ex- 
cept that — " and subpars. (A) and (P>), for "except that 
such services may be provided in any case in which an- 
other insurance plan or program provides primary cov- 
erage for the services;". 

Subsec. (a)(13). Pub. L. 102-190, § 702(b)(1)(A), sub- 
stituted "paragraph (4)" for "clause (4)". 

Subsec. (a)(14). Pub. L. 102-190, § 702(b)(1)(B), struck 
out "and" at end. 

Subsec. (a)(15). Pub. L. 102-190, § 702(b)(1)(C), as 
amended by Pub. L. 102-484, §1053(3), substituted 
"; and" for period at end. 

Subsec. (a)(16). Pub. L. 102-190, § 702(b)(1)(D), added 
par. (16). 

Subsec. (i). Pub. L. 102-25, § 316(b), revived subsec. (i) 
as in effect on Feb. 14, 1991, thus negating amendment 
to subsec. (i) by Pub. L. 101-510, § 703(b), from its origi- 
nal effective date (Feb. 15, 1991) to the effective date as 
amended (Oct. 1, 1991). See 1990 Amendment note and 
Effective Date of 1990 Amendment note below. 

Subsec. (j)(l). Pub. L. 102-190, §713, inserted ", or cov- 
ered by," after "person enrolled in". 

Subsec. (j)(2)(B). Pub. L. 102-190, §702(b)(2), inserted 
"hospice program (as defined in section 1861(dd)(2) of 
the Social Security Act (42 U.S.C. 1395x(dd)(2)),". 

Subsec. (n). Pub. L. 102-190, § 712(a), added subsec. (n). 

1990— Subsec. (a)(2). Pub. L. 101-510, § 701(a), inserted 
before the semicolon ", except that pap smears and 
mammograms may be provided on a diagnostic or pre- 
ventive basis". 

Subsec. (a)(6). Pub. L. 101-510, § 703(a), substituted "in 
excess of — " for "in excess of 60 days in any year;" and 
added subpars. (A) to (C). 

Subsec. (a)(8). Pub. L. 101-510, § 702(a)(1), inserted 
"(other than certified marriage and family therapists)" 
after "marital counselors" and inserted before semi- 
colon "and services of certified marriage and family 
therapists may be provided consistent with such rules 
as may be prescribed by the Secretary of Defense, in- 
cluding credentialing criteria and a requirement that 
the therapists accept payment under this section as 
full payment for all services provided". 

Subsec. (a)(13). Pub. L. 101-510, § 702(a)(2), inserted 
"certified marriage and family therapist," after "psy- 
chologist,". 

Subsec. (b)(2). Pub. L. 101-510, § 712(a)(1), substituted 
"$150" for "$50" and inserted at end "Notwithstanding 
the preceding sentence, in the case of a dependent of an 
enlisted member in a pay grade below E-5, the initial 
deductible each fiscal year under this paragraph shall 
be limited to $50." 

Subsec. (b)(3). Pub. L. 101-510, § 712(a)(2), substituted 
"$300 (or in the case of the family group of an enlisted 
member in a pay grade below E-5, the first $100)" for 
"$100". 

Subsec. (i). Pub. L. 101-510, § 703(b), amended subsec. 
(i) generally. Prior to amendment, subsec. (i) read as 
follows: "The limitation in subsection (a)(6) does not 
apply in the case of inpatient mental health services — 
"(1) provided under the program for the handi- 
capped under subsection (d); 

"(2) provided as residential treatment care; 
"(3) provided as partial hospital care; or 
"(4) provided pursuant to a waiver authorized by 
the Secretary of Defense because of extraordinary 
medical or psychological circumstances that are con- 
firmed by review by a non-Federal health profes- 
sional pursuant to regulations prescribed by the Sec- 
retary of Defense." 

Subsec. (j)(2)(B). Pub. L. 101-510, § 1484(g)(1), inserted 
"the term" after "In subparagraph (A),". 



1989— Subsec. (h)(1), (2). Pub. L. 101-189 substituted 
"80th percentile" for "90th percentile". 

1988— Subsec. (b)(1). Pub. L. 100-456, § 646(a)(1), in- 
serted provisions authorizing Secretary of Defense to 
exempt a patient from paying such amount if the hos- 
pital to which the patient is admitted does not impose 
a legal obligation on any of its patients to pay for inpa- 
tient care. 

Subsec. (m). Pub. L. 100-456, § 646(a)(2), added subsec. 
(m). 

1987— Subsec. (a)(15). Pub. L. 100-180, § 726(a), added 
par. (15). 

Subsec. (b)(5). Pub. L. 100-180, § 721(a), added par. (5). 

1986— Subsec. (a)(7). Pub. L. 99-661, §703, substituted 
"provides primary coverage for the services" for "pays 
for at least 75 percent of the services". 

Subsec. (I). Pub. L. 99-661, § 652(d), added subsec. (Z). 

1984— Subsec. (a). Pub. L. 98-557, §19(7)(B), substituted 
reference to other administering Secretaries for ref- 
erence to Secretary of Health and Human Services in 
provisions preceding cl. (1). 

Subsec. (a)(3). Pub. L. 98-525, § 632(a)(1), substituted 
"not more than one eye examination may be provided 
to a patient in any calendar year" for "eye examina- 
tions may not be provided". 

Subsec. (a)(4). Pub. L. 98-557, §19(7)(A), substituted 
reference to the administering Secretaries for reference 
to the Secretary of Defense and the Secretary of Health 
and Human Services. 

Subsec. (a)(7) to (14). Pub. L. 98-525, § 1401(e)(4)(A), 
added els. (7) to (14). 

Subsecs. (b)(4), (c), (d). Pub. L. 98-557, §19(7)(A), sub- 
stituted reference to the administering Secretaries for 
reference to the Secretary of Defense and the Secretary 
of Health and Human Services. 

Subsec. (e). Pub. L. 98-525, §1405(23), substituted 
"under subsection (d) as follows:" for "under sub- 
section (d)." in provisions preceding cl. (1). 

Subsecs. (e)(1), (f). Pub. L. 98-557, §19(7)(A), sub- 
stituted reference to the administering Secretaries for 
reference to the Secretary of Defense and the Secretary 
of Health and Human Services. 

Subsec. (h)(2). Pub. L. 98-557, §19(7)(B), substituted 
reference to other administering Secretaries for ref- 
erence to Secretary of Health and Human Services. 

Pub. L. 98-525, § 1401(e)(4)(B), substituted "The Sec- 
retary of Defense shall adjust the base period as fre- 
quently as he considers appropriate" for "The base pe- 
riod shall be adjusted at least once a year". 

Subsec. (j)(2)(A). Pub. L. 98-557, §19(7)(A), substituted 
reference to the administering Secretaries for reference 
to the Secretary of Defense and the Secretary of Health 
and Human Services. 

Subsec. (k)(l), (2). Pub. L. 98-557, §19(7)(B), sub- 
stituted reference to other administering Secretaries 
for reference to Secretary of Health and Human Serv- 
ices. 

1983— Subsec. (a). Pub. L. 98-94, §1268(4)(A), sub- 
stituted "30" for "thirty" in provisions preceding par. 
(1). 

Subsec. (a)(6). Pub. L. 98-94, § 931(a)(1), added par. (6). 
Subsec. (d). Pub. L. 98-94, §1268(4)(A), substituted "30" 
for "thirty". 

Subsec. (g). Pub. L. 98-94, §1268(4)(B), struck out "of 
this section" after "subsection (d)". 

Subsecs. (i) to (k). Pub. L. 98-94, § 931(a)(2), added sub- 
secs. (i) to (k). 

1981— Subsec. (b)(4). Pub. L. 97-22 substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Subsec. (h). Pub. L. 97-86 substituted reference to 
services of individual health-care professionals for 
former reference to physician services, struck out pro- 
visions that had used the concept of a predetermined 
charge level based upon customary charges, and in- 
serted provisions requiring a readjustment of the base 
period at least once a year. 

1980— Subsec. (a). Pub. L. 96-513, §511(36), (38)(A), sub- 
stituted "Secretary of Health and Human Services" for 
"Secretary of Health, Education, and Welfare" wher- 
ever appearing, and "that — " for "that:". 
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Subsec. (a)(2). Pub. L. 96-342, § 810(a)(1), inserted "of 
dependents over two years of age" after "immuniza- 
tions". 

Subsec. (a)(3). Pub. L. 96-342, § 810(a)(2), struck out 
"routine care of the newborn, well-baby care, and" 
after "(3)". 

Subsec. (b)(4). Pub. L. 96-552 added par. (4). 

Pub. L. 96-513, §511(38)(B), substituted "percent" for 
"per centum" wherever appearing. 

Subsec. (c). Pub. L. 96-513, §511(36), substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Subsec. (d). Pub. L. 96-513, §§501(13), 511(36), sub- 
stituted "section 1072(2)(A) or (D) of this title" for 
"section 1072(2)(A), (C), or (E) of this title", and "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Subsec. (e). Pub. L. 96-513, §511(36), (38)(C), sub- 
stituted "Secretary of Health and Human Services" for 
"Secretary of Health, Education, and Welfare", and 
"(d) as follows:" for "(d).". 

Subsec. (e)(2). Pub. L. 96-342, § 810(b), substituted 
"$1,000" for "$350". 

Subsec. (f). Pub. L. 96-513, §511(36), substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Subsec. (g). Pub. L. 96-513, §511(38)(D), struck out 
", United States Code," after "3V". 

Subsec. (h). Pub. L. 96-513, §511(36), substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health. Education, and Welfare". 

1978— Subsec. (h). Pub. L. 95-485 added subsec. (h). 

1971— Subsec. (g). Pub. L. 92-58 added subsec. (g). 

1966 — Subsec. (a). Pub. L. 89-614 struck out "depend- 
ent" before "spouses and children" and substituted sen- 
tence providing that "The types of health care author- 
ized under this section, shall be the same as those pro- 
vided under section 1076 of this title", enumerating ex- 
ceptions in pars. (1) to (5) for former provisions which 
required the insurance, medical service, or health plans 
to include (1) hospitalization in semiprivate rooms for 
not more than 365 days for each admission, (2) medical 
and surgical care incident to hospitalization, (3) obstet- 
rical and maternity service, including prenatal and 
postnatal care, (4) services of physician or surgeon be- 
fore or after hospitalization for bodily injury or sur- 
gical operation, (5) diagnostic tests and services inci- 
dent to hospitalization, and (6) payments by patient of 
hospital expenses, now incorporated in subsec. (b)(1). 

Subsec. (b). Pub. L. 89-614 incorporated existing pro- 
visions of subsec. (a)(6) in par. (1) and added pars. (2) 
and (3). Former subsec. (b) authorized the Secretary of 
Defense to make variances from subsec. (a) require- 
ments as appropriate other than outpatient care or 
care other than provided for in sections 1076 to 1078 of 
this title. 

Subsecs. (c) to (f). Pub. L. 89-614 added subsecs. (c) to 
(f). 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VII, § 715(b), Jan. 6, 2006, 
119 Stat. 3345, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on October 7, 2001, and shall apply with respect to 
deaths occurring on or after that date." 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title VII, § 701(b), Dec. 2, 2002, 
116 Stat. 2583, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect October 1, 2003." 

Pub. L. 107-314, div. A, title VII, § 705(b), Dec. 2, 2002, 
116 Stat. 2585, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to any contract under the TRICARE program 
entered into on or after the date of the enactment of 
this Act [Dec. 2, 2002]." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title VII, § 707(c), Dec. 28, 2001, 
115 Stat. 1164, provided that: "The amendments made 



by this section [amending this section] shall take effect 
on the date that is 90 days after the date of the enact- 
ment of this Act [Dec. 28, 2001]." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VII, §701(c)(3)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-172, provided that: "The 
amendments made by paragraphs (1) and (2) [amending 
this section and provisions set out as a note under sec- 
tion 1077 of this title] shall apply to fiscal years after 
fiscal year 1999." 

Amendment by section 1 [[div. A], title VII, § 722(b)(1)] 
of Pub. L. 106-398 effective Oct. 1, 2001, see section 1 
[[div. A], title VII, § 722(c)(1)] of Pub. L. 106-398, set out 
as a note under section 1074 of this title. 

Effective Date of 1994 Amendment 

Pub. L. 103-337, div. A, title VII, § 707(c), Oct. 5, 1994, 
108 Stat. 2801, provided that: "The amendments made 
by subsections (a) and (b) [amending this section and 
section 1076a of this title] shall apply with respect to 
the dependents described in such amendments of a 
member of a uniformed service who dies on or after Oc- 
tober 1, 1993, while on active duty for a period of more 
than 30 days." 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if in- 
cluded in the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date of 1992 Amendment 

Section 1053(3) of Pub. L. 102-484 provided that the 
amendment made by that section is effective Dec. 5, 
1991. 

Effective Date of 1991 Amendment 

Section 316(b) of Pub. L. 102-25 provided that the 
amendment made by that section is effective Feb. 15, 
1991. 

Effective Date of 1990 Amendment 

Section 701(b) of Pub. L. 101-510 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to the provision of pap smears and 
mammograms under section 1079 or 1086 of title 10, 
United States Code, on or after the date of the enact- 
ment of this Act [Nov. 5, 1990]." 

Section 702(b) of Pub. L. 101-510 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to the services of cer- 
tified marriage and family therapists provided under 
section 1079 or 1086 of title 10, United States Code, on 
or after the date of the enactment of this Act [Nov. 5, 
1990]." 

Section 703(d) of Pub. L. 101-510, as amended by Pub. 
L. 102-25, title III, § 316(a)(1), Apr. 6, 1991, 105 Stat. 87, 
provided that: "This section and the amendments made 
by this section [amending this section] shall take effect 
on October 1, 1991, and shall apply with respect to men- 
tal health services provided under section 1079 or 1086 of 
title 10, United States Code, on or after that date." 

Section 712(c) of Pub. L. 101-510 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1086 of this title] shall apply with re- 
spect to health care provided under sections 1079 and 
1086 of title 10, United States Code, on or after April 1, 
1991." 

Effective Date of 1989 Amendment 

Section 730(b) of Pub. L. 101-189 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to services provided on or after Octo- 
ber 1, 1989." 

Effective Date of 1988 Amendment 

Section 646(c) of Pub. L. 10IM56 provided that: "The 
amendments made by subsections (a) and (b) [amending 
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this section and section 1086 of this title] shall apply 
with respect to medical care received after September 
30, 1988." 

Effective Date of 1987 Amendment 

Section 721(c) of Pub. L. 100-180 provided that: "Para- 
graph (5) of section 1079(b) of title 10, United States 
Code, as added by subsection (a), and paragraph (4) of 
section 1086(b) of such title, as added by subsection (b), 
shall apply with respect to fiscal years beginning- after 
September 30, 1987." 

Section 726(b) of Pub. L. 100-180 provided that: "Para- 
graph (15) of section 1079(a) of such title, as added by 
subsection (a), shall apply with respect to costs in- 
curred for home monitoring equipment after the date of 
the enactment of this Act [Dec. 4, 1987]." 

Effective Date of 1986 Amendment 

Section 652(e)(4) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (d) [amending this sec- 
tion] shall apply only with respect to care furnished 
under section 1079 of title 10, United States Code, on or 
after the date of the enactment of this Act [Nov. 14, 
1986]." 

Effective Date of 1984 Amendment 

Section 632(a)(3) of Pub. L. 98-525 provided that: "The 
amendments made by this subsection [amending this 
section and section 1086 of this title] shall apply only 
to health care furnished after September 30, 1984." 

Amendment by section 1401(e)(4) of Pub. L. 98-525 ef- 
fective Oct. 1, 1985, see section 1404 of Pub. L. 98-525, set 
out as an Effective Date note under section 520b of this 
title. 

Effective Date of 1983 Amendment 

Section 931(c) of Pub. L. 98-94 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1086 of this title] shall take effect on 
October 1, 1983, except that — 

"(1) clause (6) of section 1079(a) of title 10, United 
States Code, as added by subsection (a)(1), shall not 
apply in the case of inpatient mental health services 
provided to a patient admitted before January 1, 1983, 
for so long as that patient remains continuously in 
inpatient status for medically or psychologically nec- 
essary reasons; and 

"(2) subsection (k) of section 1079 of such title, as 
added by subsection (a)(1), shall apply with respect to 
liver transplant operations performed on or after 
July 1, 1983." 

Effective Date of 1981 Amendment 

Section 906(b) of Pub. L. 97-86 provided that: "The 
amendments made by subsection (a) [amending this 
section and section 1086 of this title] shall apply with 
respect to claims submitted for payment for services 
provided after the end of the 30-day period beginning on 
the date of the enactment of this Act [Dec. 1, 1981]." 

Effective Date of 1980 Amendments 

Amendment by section 501(13) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, see section 701 of Pub. L. 96-513, set 
out as a note under section 101 of this title. 

Amendment by section 511 of Pub. L. 96-513 effective 
Dec. 12, 1980, see section 701(b)(3) of Pub. L. 96-513. 

Section 810(c) of Pub. L. 96-342 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall apply to medical care provided after Sep- 
tember 30, 1980." 

Effective Date of 1978 Amendment 

Section 806(b) of Pub. L. 95-485 provided that: "the 
amendments made by subsection (a) [amending this 
section and section 1086 of this title] shall apply with 
respect to claims submitted for payment for services 
provided on or after the first day of the first calendar 
year beginning after the date of enactment of this Act 
[Oct. 20, 1978]." 



Effective Date of 1971 Amendment 

Section 2 of Pub. L. 92-58 provided that: "This Act 
[amending this section] becomes effective as of Janu- 
ary 1, 1967. However, no person is entitled to any bene- 
fits because of this Act for any period before the date 
of enactment [July 29, 1971]." 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Waiver of Copayments for Preventive Services 
for Certain TRICARE Beneficiaries 

Pub. L. 110-417, [div. A], title VII, §711, Oct. 14, 2008, 
122 Stat. 4500, as amended by Pub. L. 111-383, div. A, 
title X, §1075(e)(ll), Jan. 7, 2011, 124 Stat. 4375, provided 
that: 

"(a) Waiver of Certain Copayments. — Subject to 
subsection (b) and under regulations prescribed by the 
Secretary of Defense, the Secretary shall — 

"(1) waive all copayments under sections 1079(b) 
and 1086(b) of title 10, United States Code, for preven- 
tive services for all beneficiaries who would other- 
wise pay copayments; and 

"(2) ensure that a beneficiary pays nothing for pre- 
ventive services during a year even if the beneficiary 
has not paid the amount necessary to cover the bene- 
ficiary's deductible for the year. 
"(b) Exclusion for Medicare-Eligible Bene- 
ficiaries. — Subsection (a) shall not apply to a medi- 
care-eligible beneficiary. 
"(c) Refund of Copayments. — 

"(1) Authority. — Under regulations prescribed by 
the Secretary of Defense, the Secretary may pay a re- 
fund to a medicare-eligible beneficiary excluded by 
subsection (b), subject to the availability of appro- 
priations specifically for such refunds, consisting of 
an amount up to the difference between — 

"(A) the amount the beneficiary pays for copay- 
ments for preventive services during fiscal year 
2009; and 

"(B) the amount the beneficiary would have paid 
during such fiscal year if the copayments for pre- 
ventive services had been waived pursuant to sub- 
section (a) during that year. 

"(2) Copayments covered. — The refunds under 
paragraph (1) are available only for copayments paid 
by medicare-eligible beneficiaries during fiscal year 
2009. 

"(d) Definitions. — In this section: 

"(1) Preventive services. — The term 'preventive 
services' includes, taking into consideration the age 
and gender of the beneficiary: 

"(A) Colorectal screening. 

"(B) Breast screening. 

"(C) Cervical screening. 

"(D) Prostate screening. 

"(E) Annual physical exam. 

"(F) Vaccinations. 

"(G) Other services as determined by the Sec- 
retary of Defense. 

"(2) Medicare-eligible. — The term 'medicare-eligi- 
ble' has the meaning provided by section 1111(b)(3) of 
title 10, United States Code." 

Plan for Providing Health Coverage Information 
to Members, Former Members, and Dependents 
Eligible for Certain Health Benefits 

Pub. L. 108-136, div. A, title VII, §724, Nov. 24, 2003, 117 
Stat. 1534, provided that: 

"(a) Health Information Plan Required. — The Sec- 
retary of Defense shall develop a plan to — 

"(1) ensure that each household that includes one 
or more eligible persons is provided information con- 
cerning — 

"(A) the extent of health coverage provided by 
sections 1079 or 1086 of title 10, United States Code, 
for each such person; 
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"(B) the costs, including- the limits on such costs, 
that each such person is required to pay for such 
health coverage; 

"(C) sources of information for locating 
TRICARE-authorized providers in the household's 
locality; and 

"(D) methods to obtain assistance in resolving 
difficulties encountered with billing, payments, eli- 
gibility, locating TRICARE-authorized providers, 
collection actions, and such other issues as the Sec- 
retary considers appropriate; 

"(2) provide mechanisms to ensure that each eligi- 
ble person has access to information identifying 
TRICARE-authorized providers in the person's local- 
ity who have agreed to accept new patients under sec- 
tion 1079 or 1086 of title 10, United States Code, and 
to ensure that such information is periodically up- 
dated; 

"(3) provide mechanisms to ensure that each eligi- 
ble person who requests assistance in locating a 
TRICARE-authorized provider is provided such assist- 
ance; 

"(4) provide information and recruitment materials 
and programs aimed at attracting participation of 
health care providers as necessary to meet health 
care access requirements for all eligible persons; and 

"(5) provide mechanisms to allow for the periodic 
identification by the Department of Defense of the 
number and locality of eligible persons who may in- 
tend to rely on TRICARE-authorized providers for 
health care services. 

"(b) Implementation op Plan. — The Secretary of De- 
fense shall implement the plan required by subsection 
(a) with respect to any contract entered into by the De- 
partment of Defense after May 31, 2003, for managed 
health care. 
"(c) Definitions. — In this section: 

"(1) The term 'eligible person' means a person eligi- 
ble for health benefits under section 1079 or 1086 of 
title 10, United States Code. 

"(2) The term 'TRICARE-authorized provider' 
means a facility, doctor, or other provider of health 
care services — 

"(A) that meets the licensing and credentialing 
certification requirements in the State where the 
services are rendered; 

"(B) that meets requirements under regulations 
relating to TRICARE for the type of health care 
services rendered; and 

"(C) that has accepted reimbursement by the Sec- 
retary of Defense as payment for services rendered 
during the 12-month period preceding the date of 
the most recently updated provider information 
provided to households under the plan required by 
subsection (a). 
"(d) Submission of Plan. — Not later than March 31, 
2004, the Secretary shall submit to the Committees on 
Armed Services of the Senate and House of Representa- 
tives the plan required by subsection (a), together with 
a schedule for implementation of the plan." 

Report on Actions To Establish Special 
Reimbursement Rates 

Pub. L. 106-398, §1 [[div. A], title VII, § 757(b)(1)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-199, directed the Secretary 
of Defense, not later than Mar. 31, 2001, to submit to 
the Committees on Armed Services of the Senate and 
the House of Representatives and the General Account- 
ing Office a report on actions taken to carry out sec- 
tions 1079(h)(5) and 1097b of this title. 

Programs Relating to Sale of Pharmaceuticals 

Pub. L. 102-484, div. A, title VII, §702, Oct. 23, 1992, 106 
Stat. 2431, as amended by Pub. L. 103-160, div. A, title 
VII, §721, Nov. 30, 1993, 107 Stat. 1695; Pub. L. 103-337, 
div. A, title VII, §706, Oct. 5, 1994, 108 Stat. 2800; Pub. 
L. 106-398, §1 [[div. A], title VII, § 711(b)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-176, directed the Secretary of De- 
fense to conduct a demonstration project that would 



permit eligible persons to obtain prescription pharma- 
ceuticals by mail, directed the Secretary to include in 
each managed health care program awarded or renewed 
after Jan. 1, 1993, a program to supply prescription 
pharmaceuticals through a managed care network of 
retail pharmacies, directed the Secretary to submit to 
Congress a report regarding the demonstration project 
not later than two years after its establishment and an 
additional report regarding the programs not later 
than Jan. 1, 1994, and provided for termination of sec- 
tion 702 of Pub. L. 102-484 no later than one year after 
Oct. 30, 2000. 

Correction op Omission in Delay op Increase of 
CHAMPUS Deductibles Related to Operation 
Desert Storm 

Pub. L. 102-484, div. A, title VII, §721, Oct. 23, 1992, 106 
Stat. 2438, provided that during the period beginning on 
Apr. 1, 1991, and ending on Sept. 30, 1991, the annual de- 
ductibles specified in this section or section 1086 of this 
title applicable to CHAMPUS beneficiaries who had 
served on active duty in the Persian Gulf theater of op- 
erations in connection with Operation Desert Storm 
would not exceed the annual deductibles in effect on 
Nov. 4, 1990, and provided for the credit or reimburse- 
ment of excess amounts paid. 

Temporary CHAMPUS Provisions for Dependents 
op Operation Desert Shield/Desert Storm Active 
Duty Personnel 

Pub. L. 102-172, title VIII, §8085, Nov. 26, 1991, 105 
Stat. 1192, provided that any CHAMPUS health care 
provider could voluntarily waive the patient copay- 
ment for medical services provided from Aug. 2, 1990, 
until the termination of Operation Desert Shield/Desert 
Storm for dependents of active duty personnel, pro- 
vided that the Government's share of medical services 
was not increased during such time period. 

Similar provisions were contained in Pub. L. 102-28, 
§105, Apr. 10, 1991, 105 Stat. 165. 

Pub. L. 102-25, title III, §312, Apr. 6, 1991, 105 Stat. 85, 
provided that the annual deductibles specified in sub- 
sec, (b) of this section, as in effect on Nov. 4, 1990, 
would apply until Oct. 1, 1991, in the case of health care 
provided under that section to the dependents of a 
member of the uniformed services who had served on 
active duty in the Persian Gulf theater of operations in 
connection with Operation Desert Storm, and that pa- 
tient copayment requirements could be waived upon 
the provider's certification to the Secretary of Defense 
that the amount charged the Federal Government for 
such health care had not been increased above the 
amount that the provider would have charged the Fed- 
eral Government for such health care had the payment 
not been waived. 

Transitional Health Care for Members, or De- 
pendents of Members, Upon Release of Member 
From Active Duty in Connection With Operation 
Desert Storm 

For provision authorizing transitional health care, 
including health benefits contracted for under subsec. 
(a) of this section, for members, or dependents of mem- 
bers, upon release of member from active duty in con- 
nection with Operation Desert Storm, see section 313 of 
Pub. L. 102-25, set out as a note under section 1076 of 
this title. 

§ 1079a. CHAMPUS: treatment of refunds and 
other amounts collected 

All refunds and other amounts collected in the 
administration of the Civilian Health and Medi- 
cal Program of the Uniformed Services shall be 
credited to the appropriation available for that 
program for the fiscal year in which the refund 
or amount is collected. 

(Added Pub. L. 104-201, div. A, title VII, 
§ 733(a)(1), Sept. 23, 1996, 110 Stat. 2597.) 
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Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following' appropriations acts: 

Pub. L. 104-61, title VIII, §8094, Dec. 1, 1995, 109 Stat. 
671. 

Pub. L. 103-335, title VIII, §8144, Sept. 30, 1994, 108 
Stat. 2656. 

§ 1079b. Procedures for charging fees for care 
provided to civilians; retention and use of 
fees collected 

(a) Requirement To Implement Proce- 
dures. — The Secretary of Defense shall imple- 
ment procedures under which a military medical 
treatment facility may charge civilians who are 
not covered beneficiaries (or their insurers) fees 
representing the costs, as determined by the 
Secretary, of trauma and other medical care 
provided to such civilians. 

(b) Use of Fees Collected.— A military medi- 
cal treatment facility may retain and use the 
amounts collected under subsection (a) for — 

(1) trauma consortium activities; 

(2) administrative, operating, and equipment 
costs; and 

(3) readiness training. 

(Added Pub. L. 107-107, div. A, title VII, 
§ 732(a)(1), Dec. 28, 2001, 115 Stat. 1169.) 

Deadline for Implementation 

Pub. L. 107-107, div. A, title VII, § 732(b), Dec. 28, 2001, 
115 Stat. 1170, directed the Secretary of Defense to 
begin to implement the procedures required by subsec. 
(a) of this section not later than one year after Dec. 28, 
2001. 

§ 1080. Contracts for medical care for spouses 
and children: election of facilities 

(a) Election. — A dependent covered by section 
1079 of this title may elect to receive inpatient 
medical care either in (1) the facilities of the 
uniformed services, under the conditions pre- 
scribed by sections 1076-1078 of this title, or (2) 
the facilities provided under a plan contracted 
for under section 1079 of this title. However, 
under such regulations as the Secretary of De- 
fense, after consulting the other administering 
Secretaries, may prescribe, the right to make 
this election may be limited for dependents re- 
siding in the area where the member concerned 
is assigned, if adequate medical facilities of the 
uniformed services are available in that area for 
those dependents. 

(b) Issuance of Nonavailability-of-Health- 
Care Statements. — In determining whether to 
issue a nonavailability-of-health-care statement 
for a dependent described in subsection (a), the 
commanding officer of a facility of the uni- 
formed services may consider the availability of 
health care services for the dependent pursuant 
to any contract or agreement entered into under 
this chapter for the provision of health care 
services. Notwithstanding any other provision of 
law, with respect to obstetrics and gyneco- 
logical care for beneficiaries not enrolled in a 
managed care plan offered pursuant to any con- 
tract or agreement under this chapter, a non- 
availability-of-health-care statement shall be 
required for receipt of health care services relat- 
ed to outpatient prenatal, outpatient or inpa- 
tient delivery, and outpatient post-partum care 



subsequent to the visit which confirms the preg- 
nancy. 

(c) Waivers and Exceptions to Require- 
ments. — (1) A covered beneficiary enrolled in a 
managed care plan offered pursuant to any con- 
tract or agreement under this chapter for the 
provision of health care services shall not be re- 
quired to obtain a nonavailability-of-health-care 
statement as a condition for the receipt of 
health care. 

(2) The Secretary of Defense may waive the re- 
quirement to obtain nonavailability-of-health- 
care statements following an evaluation of the 
effectiveness of such statements in optimizing 
the use of facilities of the uniformed services. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1449; amended Pub. L. 96-513, title V, 
§511(36), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 
98-557, §19(8), Oct. 30, 1984, 98 Stat. 2870; Pub. L. 
103-160, div. A, title VII, § 716(b)(1), Nov. 30, 1993, 
107 Stat. 1692; Pub. L. 104-201, div. A, title VII, 
§ 734(a)(1), (b)(1), (c), Sept. 23, 1996, 110 Stat. 2598; 
Pub. Li. 106-65, div. A, title VII, § 712(c), Oct. 5, 
1999, 113 Stat. 687.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1080 


37:411(c). 


June 7, 1956. ch. 374, 
§ 201(c), 70 Stat. 252. 





The words "a plan contracted for under section 1079 
of this title" are substituted for the words "such insur- 
ance, medical service, or health plan or plans as may be 
provided by the authority contained in this section". 
The words "under the terms of this chapter" are omit- 
ted as surplusage. 

Prior Provisions 

A prior section 1080, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 85, related to style and marking of envelopes, in- 
serts, return envelopes, and to weight of ballots, prior 
to repeal by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 
Stat. 1570, as superseded by the Federal Voting Assist- 
ance Act of 1955 which is classified to subchapter I-D 
(§1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 inserted at end "Not- 
withstanding any other provision of law, with respect 
to obstetrics and gynecological care for beneficiaries 
not enrolled in a managed care plan offered pursuant to 
any contract or agreement under this chapter, a non- 
availability-of-health-care statement shall be required 
for receipt of health care services related to outpatient 
prenatal, outpatient or inpatient delivery, and out- 
patient post-partum care subsequent to the visit which 
confirms the pregnancy." 

1996— Subsec. (a). Pub. L. 104-201, § 734(a)(1), inserted 
"inpatient" before "medical care" in first sentence. 

Subsec. (b). Pub. L. 104-201, §734(c), substituted "Non- 
availability-of-Health-Care Statements" for "Non- 
availability of Health Care Statements" in heading and 
"nonavailability-of-health-care statement" for "non- 
availability of health care statement" in text. 

Subsec. (c). Pub. L. 104-201, § 734(b)(1), added subsec. 
(c). 

1993 — Pub. L. 103-160 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

1984 — Pub. L. 98-557 substituted reference to admin- 
istering Secretaries for reference to Secretary of 
Health and Human Services. 

1980— Pub. L. 96-513 substituted "Secretary of Health 
and Human Services" for "Secretary of Health, Edu- 
cation, and Welfare". 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1081. Contracts for medical care for spouses 
and children: review and adjustment of pay- 
ments 

Each plan under section 1079 of this title shall 
provide for a review, and if necessary an adjust- 
ment of payments, by the appropriate admin- 
istering Secretary, not later than 120 days after 
the close of each year the plan is in effect. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1449; amended Pub. L. 96-513, title V, 
§511(36), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 
97-375, title I, § 104(a), Dec. 21, 1982, 96 Stat. 1819; 
Pub. L. 98-94, title XII, §1268(5)(A), Sept. 24, 1983, 

97 Stat. 706; Pub. L. 98-557, §19(9), Oct. 30, 1984, 

98 Stat. 2870.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1081 


37:412. 


June 7. 1956, ch. 374. §202, 
70 Stat. 253. 





The words "Each plan under section 1079 of this title" 
are substituted for the words "Any insurance, medical 
service, or health plan or plans which may be entered 
into by the Secretary of Defense with respect to medi- 
cal care under the provisions of this chapter". The 
words "after the close of each year the plan is in ef- 
fect" are substituted for the words "after the first year 
the plan or plans have been in effect and each year 
thereafter". The words "Not later than" are sub- 
stituted for the word "within". 

Prior Provisions 

A prior section 1081, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 86, related to notification of elections, prior to re- 
peal by Pub. L. 85-861, §36B(5), Sept. 2, 1958, 72 Stat. 
1570, as superseded by the Federal Voting Assistance 
Act of 1955 which is classified to subchapter I-D 
(§1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 

Amendments 

1984 — Pub. L. 98-557 substituted reference to appro- 
priate administering Secretary for reference to Sec- 
retary of Defense and Secretary of Health and Human 
Services. 

1983— Pub. L. 98-94 struck out "; reports" after "ad- 
justment of payments" in section catchline. 

1982 — Pub. L. 97-375 struck out requirement that the 
Secretary of Defense report to the Committees on 
Armed Services of the Congress amounts paid and ad- 
justments made during the year covered by the review 
not later than 90 days after such review. 

1980— Pub. L. 96-513 substituted "Secretary of Health 
and Human Services" for "Secretary of Health, Edu- 
cation, and Welfare". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1082. Contracts for health care: advisory com- 
mittees 

To carry out sections 1079-1081 and 1086 of this 
title, the Secretary of Defense may establish ad- 
visory committees on insurance, medical serv- 
ice, and health plans, to advise and make recom- 



mendations to him. He shall prescribe regula- 
tions defining their scope, activities, and proce- 
dures. Each committee shall consist of the Sec- 
retary, or his designee, as chairman, and such 
other persons as the Secretary may select. So 
far as possible, the members shall be representa- 
tive of the organizations in the field of insur- 
ance, medical service, and health plans. They 
shall serve without compensation but may be al- 
lowed transportation and a per diem payment in 
place of subsistence and other expenses. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1449; amended Pub. L. 89-614, §2(8), Sept. 
30, 1966, 80 Stat. 866.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1082 


37:413. 


June 7, 1956, ch. 374, §203. 
70 Stat. 253. 





The word "organizations" is inserted for clarity. The 
words "consult" and "or plans" are omitted as surplus- 
age. 



Prior Provisions 

A prior section 1082, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 87, related to extension of time limit for making 
ballots available, prior to repeal by Pub. L. 85-861, 
§36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded by the 
Federal Voting Assistance Act of 1955 which is classi- 
fied to subchapter I-D (§1973cc et seq.) of chapter 20 of 
Title 42, The Public Health and Welfare. 

Amendments 

1966— Pub. L. 89-614 substituted "Contracts for health 
care" for "Contracts for medical care for spouses and 
children" in section catchline and included reference to 
section 1086 in text. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

Termination of Advisory Committees 

Advisory committees in existence on Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period following Jan. 5, 1973, unless, in the case of a 
committee established by the President or an officer of 
the Federal Government, such committee is renewed by 
appropriate action prior to the expiration of such 2- 
year period, or in the case of a committee established 
by the Congress, its duration is otherwise provided for 
by law. See sections 3(2) and 14 of Pub. L. 92-463, Oct. 
6, 1972, 86 Stat. 770, 776, set out in the Appendix to Title 
5, Government Organization and Employees. 

§ 1083. Contracts for medical care for spouses 
and children: additional hospitalization 

If a dependent covered by a plan under section 
1079 of this title needs hospitalization beyond 
the time limits in that plan, and if the hos- 
pitalization is authorized in medical facilities of 
the uniformed services, he may be transferred to 
such a facility for additional hospitalization. If 
transfer is not feasible, the expenses of addi- 
tional hospitalization in the civilian facility 
may be paid under such regulations as the Sec- 
retary of Defense may prescribe after consulting 
the other administering Secretaries. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1449; amended Pub. L. 96-513, title V, 
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§511(36), Deo. 12, 1980, 94 Stat. 2923; Pub. L. 
98-557, §19(10), Oct. 30, 1984, 98 Stat. 2870.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1083 


37:423. 


June 7. 1956, oh. 374. §303, 
70 Stat. 254. 





The words "dependent covered by a plan under sec- 
tion 1079 of this title" are substituted for the words 
"person who Is covered under an insurance, medical 
service, or health plan or plans, as provided in this 
chapter". The words "period of", "or plans", and "re- 
quired by such person in a civilian facility" are omit- 
ted as surplusage. 

Prior Provisions 

A prior section 1083, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 87, related to transmission, delivery, and return 
of post cards, ballots, etc., prior to repeal by Pub. L. 
85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded 
by the Federal "Voting Assistance Act of 1955 which is 
classified to subchapter I-D (§1973cc et seq.) of chapter 
20 of Title 42, The Public Health and Welfare. 

Amendments 

1984 — Pub. L. 98-557 substituted reference to other ad- 
ministering Secretaries for reference to Secretary of 
Health and Human Services. 

1980— Pub. L. 96-513 substituted "Secretary of Health 
and Human Services" for "Secretary of Health, Edu- 
cation, and Welfare". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1084. Determinations of dependency 

A determination of dependency by an admin- 
istering Secretary under this chapter is conclu- 
sive. However, the administering Secretary may 
change a determination because of new evidence 
or for other good cause. The Secretary's deter- 
mination may not be reviewed in any court or 
by the Comptroller General, unless there has 
been fraud or gross negligence. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1450; amended Pub. L. 89-614, §2(1), Sept. 
30, 1966, 80 Stat. 862; Pub. L. 96-513, title V, 
§511(34)(A), (36), Dec. 12, 1980, 94 Stat. 2922, 2923; 
Pub. L. 98-557, §19(11), Oct. 30, 1984, 98 Stat. 2870; 
Pub. L. 108-375, div. A, title X, § 1084(c)(1), Oct. 
28, 2004, 118 Stat. 2061.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1084 


37:404. 


June 7, 1956, ch. 374, §304, 
70 Stat. 254. 





The words "the General Accounting Office" are sub- 
stituted for the words "any accounting officer of the 
Government" for clarity. The words "All" and "for all 
purposes" are omitted as surplusage. 

Prior Provisions 



A prior section 1084, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 87, related to administration of former sections 
1071 to 1086 of this title, prior to repeal by Pub. L. 
85-861, §36B(5), Sept. 2, 1958, 72 Stat. 1570, as superseded 
by the Federal Voting Assistance Act of 1955 which is 
classified to subchapter I-D (§1973cc et seq.) of chapter 
20 of Title 42, The Public Health and Welfare. 



Amendments 

2004— Pub. L. 108-375 substituted "Comptroller Gen- 
eral" for "General Accounting Office". 

1984 — Pub. L. 98-557 substituted reference to admin- 
istering Secretary for reference to Secretary of Defense 
and Secretary of Health and Human Services and ref- 
erence to administering Secretary for reference to he. 

1980— Pub. L. 96-513 substituted "Secretary of Health 
and Human Services" for "Secretary of Health, Edu- 
cation, and Welfare", and "this chapter" for "sections 
1071-1087 of this title". 

1966— Pub. L. 89-614 substituted "1087" for "1085". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1966 Amendment 

For effective date of amendment by Pub. L. 89-614, 
see section 3 of Pub. L. 89-614, set out as a note under 
section 1071 of this title. 

§ 1085. Medical and dental care from another ex- 
ecutive department: reimbursement 

If a member or former member of a uniformed 
service under the jurisdiction of one executive 
department (or a dependent of such a member or 
former member) receives inpatient medical or 
dental care in a facility under the jurisdiction of 
another executive department, the appropria- 
tion for maintaining and operating the facility 
furnishing the care shall be reimbursed at rates 
established by the President to reflect the aver- 
age cost of providing the care. 

(Added Pub. L. 85-861, §1(25)(B), Sept. 2, 1958, 72 
Stat. 1450; amended Pub. L. 89-264, §1, Oct. 19, 
1965, 79 Stat. 989; Pub. L. 96-513, title V, §511(36), 
(37), Dec. 12, 1980, 94 Stat. 2923; Pub. L. 98-94, 
title XII, §1268(6), Sept. 24, 1983, 97 Stat. 706; 
Pub. L. 98-557, §19(12), Oct. 30, 1984, 98 Stat. 2870; 
Pub. L. 99-145, title XIII, § 1303(a)(8), Nov. 8, 1985, 
99 Stat. 739.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1085 


37:421(d). 


June 7, 1956. ch. 374, 
§ 301(d), 70 Stat. 253. 





The words "other than that of the member or former 
member concerned" are substituted for the words "that 
is not the service of which he is a member or retired 
member, or that is not the service of the member or re- 
tired member upon whom he is dependent". The word 
"medical" before the word "facility" is omitted to 
make clear that the provision also relates to dental 
care. The words "pursuant to the provisions of this 
chapter" are omitted as surplusage. 

Prior Provisions 

A prior section 1085, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 87, related to prevention of fraud, coercion, and 
undue influence, to free discussion, and to acts done in 
good faith, prior to repeal by Pub. L. 85-861, §36B(5), 
Sept. 2, 1958, 72 Stat. 1570, as superseded by the Federal 
Voting Assistance Act of 1955 which is classified to sub- 
chapter I-D (§1973cc et seq.) of chapter 20 of Title 42, 
The Public Health and Welfare. 

Amendments 

1985— Pub. L. 99-145 indented first line of text. 
1984— Pub. L. 98-557 substituted "If a member or 
former member of a uniformed service under the juris- 



§1086 



TITLE 10— ARMED FORCES 



Page 674 



diction of one executive department (or a dependent of 
such a member or former member) receives inpatient 
medical or dental care in a facility under the jurisdic- 
tion of another executive department, the appropria- 
tion for maintaining and operating the facility furnish- 
ing the care shall be reimbursed at rates established by 
the President to reflect the average cost of providing 
the care" for "If a member or former member of an 
armed force under the jurisdiction of a military depart- 
ment, or his dependent, receives inpatient medical or 
dental care in a facility under the jurisdiction of the 
Secretary of Health and Human Services, or if a mem- 
ber or former member of a uniformed service not under 
the jurisdiction of a military department, or his de- 
pendent, receives inpatient medical or dental care in a 
facility of an armed force under the jurisdiction of a 
military department, the appropriation for maintain- 
ing and operating the facility furnishing that care shall 
be reimbursed at rates established by the President to 
reflect the average cost of providing such care". 

1983 — Pub. L. 98-94 inserted a comma after "If a mem- 
ber or former member of an armed force under the ju- 
risdiction of a military department, or his dependent". 

1980— Pub. L. 96-513 substituted "Secretary of Health 
and Human Services" for "Secretary of Health, Edu- 
cation, and Welfare", and "President" for "Bureau of 
the Budget". 

1965 — Pub. L. 89-264 substituted "executive depart- 
ment" for "uniformed service" in section catchline, 
and provisions requiring reimbursement if a member or 
former member of an armed force under the jurisdic- 
tion of a military department, or his dependent re- 
ceives care in a facility under the jurisdiction of Sec- 
retary of Health, Education, and Welfare, or if a mem- 
ber or former member of a uniformed service not under 
the jurisdiction of a military department, or his de- 
pendent, receives care in a facility of an armed force 
under the jurisdiction of a military department, for 
provisions which required reimbursement if a person 
received care in a facility of a uniformed service other 
than that of the member or former member concerned. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Delegation of Functions 

Authority of President under this section to establish 
uniform rates of reimbursement for inpatient medical 
or dental care delegated to Secretary of Health and 
Human Services in respect of such care in a facility 
under his jurisdiction and to Secretary of Defense in re- 
spect of such care in a facility of an armed force under 
jurisdiction of a military department, see section 6 of 
Ex. Ord. No. 11609, July 22, 1971, 36 F.R. 13747, set out as 
a note under section 301 of Title 3, The President. 

§ 1086. Contracts for health benefits for certain 
members, former members, and their de- 
pendents 

(a) To assure that health benefits are available 
for the persons covered by subsection (c), the 
Secretary of Defense, after consulting with the 
other administering Secretaries, shall contract 
under the authority of this section for health 
benefits for those persons under the same insur- 
ance, medical service, or health plans he con- 
tracts for under section 1079(a) of this title. 
However, eye examinations may not be provided 
under such plans for persons covered by sub- 
section (c). 

(b) For persons covered by this section the 
plans contracted for under section 1079(a) of this 
title shall contain the following provisions for 
payment by the patient: 

(1) Except as provided in clause (2), the first 
$150 each fiscal year of the charges for all 



types of care authorized by this section and re- 
ceived while in an outpatient status and 25 
percent of all subsequent charges for such care 
during a fiscal year. 

(2) A family group of two or more persons 
covered by this section shall not be required 
to pay collectively more than the first $300 
each fiscal year of the charges for all types of 
care authorized by this section and received 
while in an outpatient status and 25 percent of 
the additional charges for such care during a 
fiscal year. 

(3) 25 percent of the charges for inpatient 
care, except that in no case may the charges 
for inpatient care for a patient exceed $535 per 
day during the period beginning on April 1, 
2006, and ending on September 30, 2011. The 
Secretary of Defense may exempt a patient 
from paying such charges if the hospital to 
which the patient is admitted does not impose 
a legal obligation on any of its patients to pay 
for inpatient care. 

(4) A member or former member of a uni- 
formed service covered by this section by rea- 
son of section 1074(b) of this title, or an indi- 
vidual or family group of two or more persons 
covered by this section, may not be required 
to pay a total of more than $3,000 for health 
care received during any fiscal year under a 
plan contracted for under section 1079(a) of 
this title. 

(c) Except as provided in subsection (d), the 
following persons are eligible for health benefits 
under this section: 

(1) Those covered by sections 1074(b) and 
1076(b) of this title, except those covered by 
section 1072(2)(E) of this title. 

(2) A dependent (other than a dependent cov- 
ered by section 1072(2)(E) of this title) of a 
member of a uniformed service — 

(A) who died while on active duty for a pe- 
riod of more than 30 days; or 

(B) who died from an injury, illness, or dis- 
ease incurred or aggravated — 

(i) while on active duty under a call or 
order to active duty of 30 days or less, on 
active duty for training, or on inactive 
duty training; or 

(ii) while traveling to or from the place 
at which the member is to perform, or has 
performed, such active duty, active duty 
for training, or inactive duty training. 

(3) A dependent covered by clause (F), (G), or 
(H) of section 1072(2) of this title who is not el- 
igible under paragraph (1). 

(d) (1) A person who is entitled to hospital in- 
surance benefits under part A of title XVIII of 
the Social Security Act (42 U.S.C. 1395c et seq.) 
is not eligible for health benefits under this sec- 
tion. 

(2) The prohibition contained in paragraph (1) 
shall not apply to a person referred to in sub- 
section (c) who — 

(A) is enrolled in the supplementary medical 
insurance program under part B of such title 
(42 U.S.C. 1395j et seq.); and 

(B) in the case of a person under 65 years of 
age, is entitled to hospital insurance benefits 
under part A of title XVIII of the Social Secu- 
rity Act pursuant to subparagraph (A) or (C) of 
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section 226(b)(2) of such Act (42 U.S.C. 
426(b)(2)) or section 226A(a) of such Act (42 
U.S.C. 426-l(a)). 

(3) (A) Subject to subparagraph (B), if a person 
described in paragraph (2) receives medical or 
dental care for which payment may be made 
under medicare and a plan contracted for under 
subsection (a), the amount payable for that care 
under the plan shall be the amount of the actual 
out-of-pocket costs incurred by the person for 
that care over the sum of— 

(i) the amount paid for that care under 
medicare; and 

(ii) the total of all amounts paid or payable 
by third party payers other than medicare. 

(B) The amount payable for care under a plan 
pursuant to subparagraph (A) may not exceed 
the total amount that would be paid under the 
plan if payment for that care were made solely 
under the plan. 

(C) In this paragraph: 

(i) The term "medicare" means title XVIII 
of the Social Security Act (42 U.S.C. 1395 et 
seq.). 

(ii) The term "third party payer" has the 
meaning given such term in section 1095(h)(1) 
of this title. 

(4) (A) If a person referred to in subsection (c) 
and described by paragraph (2)(B) is subject to a 
retroactive determination by the Social Secu- 
rity Administration of entitlement to hospital 
insurance benefits described in paragraph (1), 
the person shall, during the period described in 
subparagraph (B), be deemed for purposes of 
health benefits under this section — 

(i) not to have been covered by paragraph 
(1); and 

(ii) not to have been subject to the require- 
ments of section 1079(j)(l) of this title, wheth- 
er through the operation of such section or 
subsection (g) of this section. 

(B) The period described in this subparagraph 
with respect to a person covered by subpara- 
graph (A) is the period that — 

(i) begins on the date that eligibility of the 
person for hospital insurance benefits referred 
to in paragraph (1) is effective under the retro- 
active determination of eligibility with re- 
spect to the person as described in subpara- 
graph (A); and 

(ii) ends on the date of the issuance of such 
retroactive determination of eligibility by the 
Social Security Administration. 

(5) The administering Secretaries shall de- 
velop a mechanism by which persons described 
in subparagraph (B) of paragraph (2) who do not 
satisfy the condition specified in subparagraph 
(A) of such paragraph are promptly notified of 
their ineligibility for health benefits under this 
section. In developing the notification mecha- 
nism, the administering Secretaries shall con- 
sult with the Administrator of the Centers for 
Medicare & Medicaid Services. 

(e) A person covered by this section may elect 
to receive inpatient medical care either in (1) 
Government facilities, under the conditions pre- 
scribed in sections 1074 and 1076-1078 of this 
title, or (2) the facilities provided under a plan 
contracted for under this section. However, 



under joint regulations issued by the admin- 
istering Secretaries, the right to make this elec- 
tion may be limited for those persons residing in 
an area where adequate facilities of the uni- 
formed service are available. In addition, sub- 
sections (b) and (c) of section 1080 of this title 
shall apply in making the determination wheth- 
er to issue a nonavailability of health care 
statement for a person covered by this section. 

(f) The provisions of section 1079(h) of this 
title shall apply to payments for services by an 
individual health-care professional (or other 
noninstitutional health-care provider) under a 
plan contracted for under subsection (a). 

(g) Section 1079(j) of this title shall apply to a 
plan contracted for under this section, except 
that no person eligible for health benefits under 
this section may be denied benefits under this 
section with respect to care or treatment for 
any service-connected disability which is com- 
pensable under chapter 11 of title 38 solely on 
the basis that such person is entitled to care or 
treatment for such disability in facilities of the 
Department of Veterans Affairs. 

(h) (1) Subject to paragraph (2), the Secretary 
of Defense may, upon request, make payments 
under this section for a charge for services for 
which a claim is submitted under a plan con- 
tracted for under subsection (a) to a hospital 
that does not impose a legal obligation on any 
of its patients to pay for such services. 

(2) A payment under paragraph (1) may not ex- 
ceed the average amount paid for comparable 
services in the geographic area in which the hos- 
pital is located or, if no comparable services are 
available in that area, in an area similar to the 
area in which the hospital is located. 

(3) The Secretary of Defense shall periodically 
review the billing practices of each hospital the 
Secretary approves for payment under this sub- 
section to ensure that the hospital's practices of 
not billing patients for payment are not result- 
ing in increased costs to the Government. 

(4) The Secretary of Defense may require each 
hospital the Secretary approves for payment 
under this subsection to provide evidence that it 
has sources of revenue to cover unbilled costs. 

(Added Pub. L. 89-614, §2(7), Sept. 30, 1966, 80 
Stat. 865; amended Pub. L. 95-485, title VIII, 
§ 806(a)(2), Oct. 20, 1978, 92 Stat. 1622; Pub. L. 
96-173, §1, Dec. 29, 1979, 93 Stat. 1287; Pub. L. 

96- 513, title V, §§501(14), 511(36), (39), Dec. 12, 
1980, 94 Stat. 2908, 2923; Pub. L. 97-86, title IX, 
§ 906(a)(2), Dec. 1, 1981, 95 Stat. 1117; Pub. L. 

97- 252, title X, § 1004(c), Sept. 8, 1982, 96 Stat. 737; 
Pub. L. 98-94, title IX, § 931(b), Sept. 24, 1983, 97 
Stat. 649; Pub. L. 98-525, title VI, § 632(a)(2), Oct. 
19, 1984, 98 Stat. 2543; Pub. L. 98-557, §19(13), Oct. 
30, 1984, 98 Stat. 2870; Pub. L. 99-145, title VI, 
§ 652(b), Nov. 8, 1985, 99 Stat. 657; Pub. L. 99-661, 
div. A, title VI, § 604(f)(1)(C), Nov. 14, 1986, 100 
Stat. 3877; Pub. L. 100-180, div. A, title VII, 
§ 721(b), Dec. 4, 1987, 101 Stat. 1115; Pub. L. 
100-456, div. A, title VI, § 646(b), Sept. 29, 1988, 102 
Stat. 1989; Pub. L. 101-189, div. A, title VII, 
§ 731(c)(2), title XVI, § 1621(a)(3), Nov. 29, 1989, 103 
Stat. 1482, 1603; Pub. L. 101-510, div. A, title VII, 
§ 712(b), Nov. 5, 1990, 104 Stat. 1583; Pub. L. 
102-190, div. A, title VII, § 704(a), (b)(1), Dec. 5, 
1991, 105 Stat. 1401; Pub. L. 102-484, div. A, title 
VII, §§ 703(a), 705(a), Oct. 23, 1992, 106 Stat. 2432; 
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Pub. L. 103-35, title II, § 203(b)(2), May 31, 1993, 
107 Stat. 102; Pub. L. 103-160, div. A, title VII, 
§ 716(b)(2), Nov. 30, 1993, 107 Stat. 1693; Pub. L. 
103-337, div. A, title VII, §711, Oct. 5, 1994, 108 
Stat. 2801; Pub. L. 104-106, div. A, title VII, §732, 
Feb. 10, 1996, 110 Stat. 381; Pub. L. 104-201, div. A, 
title VII, § 734(a)(2), (b)(2), Sept. 23, 1996, 110 Stat. 
2598; Pub. L. 106-398, §1 [[div. A], title VII, 
§§ 712(a)(1), 759], Oct. 30, 2000, 114 Stat. 1654, 
1654A-176, 1654A-200; Pub. L. 108-173, title IX, 
§ 900(e)(4)(A), Deo. 8, 2003, 117 Stat. 2373; Pub. L. 

109- 364, div. A, title VII, § 704(b), Oct. 17, 2006, 120 
Stat. 2280; Pub. L. 110-181, div. A, title VII, 
§ 701(b), Jan. 28, 2008, 122 Stat. 187; Pub. L. 

110- 417, [div. A], title VII, § 701(b), Oct. 14, 2008, 
122 Stat. 4498; Pub. L. 111-84, div. A, title VII, 
§§706, 709, Oct. 28, 2009, 123 Stat. 2375, 2378; Pub. 
L. 111-383, div. A, title VII, § 701(b), Jan. 7, 2011, 
124 Stat. 4244.) 

References in Text 

The Social Security Act, referred to in subsec. (d), is 
act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. Title 
XVIII of the Act is classified generally to subchapter 
XVIII (§1395 et seq.) of chapter 7 of Title 42, The Public 
Health and Welfare. Parts A and B of title XVIII of the 
Act are classified generally to parts A (§ 1395c et seq.) 
and P> (§1395j et seq.), respectively, of subchapter XVIII 
of chapter 7 of Title 42. For complete classification of 
this Act to the Code, see section 1305 of Title 42 and 
Tables. 

Prior Provisions 

A prior section 1086, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 88, authorized the mailing of official post cards, 
ballots, voting instructions, and envelopes, free of post- 
age, prior to repeal by Pub. L. 85-861, § 36(B)(5), Sept. 2, 
1958, 72 Stat. 1570, as superseded by the Federal Voting 
Assistance Act of 1955 which is classified to subchapter 
I-D (§ 1973cc et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. 

Amendments 

2011— Subsec. (b)(3). Pub. L. 111-383 substituted "Sep- 
tember 30, 2011" for "September 30, 2010". 

2009— Subsec. (b)(3). Pub. L. 111-84, §709, substituted 
"September 30, 2010" for "September 30, 2009". 

Subsec. (d)(4), (5). Pub. L. 111-84, §706, added par. (4) 
and redesignated former par. (4) as (5). 

2008— Subsec. (b)(3). Pub. L. 110-417 substituted "Sep- 
tember 30, 2009" for "September 30, 2008". 

Pub. L. 110-181 substituted "September 30, 2008" for 
"September 30, 2007." 

2006— Subsec. (b)(3). Pub. L. 109-364 inserted ", except 
that in no case may the charges for inpatient care for 
a patient exceed $535 per day during the period begin- 
ning on April 1, 2006, and ending on September 30, 2007." 
after "charges for inpatient care". 

2003— Subsec. (d)(4). Pub. L. 108-173 substituted "Ad- 
ministrator of the Centers for Medicare & Medicaid 
Services" for "administrator of the Health Care Fi- 
nancing Administration" in last sentence. 

2000— Subsec. (b)(4). Pub. L. 106-398, §1 [[div. A], title 
VII, §759], substituted "$3,000" for "$7,500". 

Subsec. (d)(2). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 712(a)(1)(A)], added par. (2) and struck out former par. 
(2) which read as follows: "The prohibition contained in 
paragraph (1) shall not apply in the case of a person re- 
ferred to in subsection (c) who — 

"(A) is entitled to hospital insurance benefits under 
part A of title XVIII of the Social Security Act pur- 
suant to subparagraph (A) or (C) of section 226(b)(2) of 
such Act (42 U.S.C. 426(b)(2)) or section 226A(a) of 
such Act (42 U.S.C. 426-l(a)); 

"(B) is under 65 years of age; and 
"(C) is enrolled in the supplementary medical in- 
surance program under part B of such title (42 U.S.C. 
1395j et seq.)." 



Subsec. (d)(4). Pub. L. 106-398, §1 [[div. A], title VII, 
§ 712(a)(1)(B)], substituted "subparagraph (B) of para- 
graph (2) who do not satisfy the condition specified in 
subparagraph (A) of such paragraph" for "paragraph (1) 
who satisfy only the criteria specified in subparagraphs 
(A) and (B) of paragraph (2), but not subparagraph (C) 
of such paragraph,". 

1996— Subsec. (d)(4). Pub. L. 104-106 added par. (4). 

Subsec. (e). Pub. L. 104-201 substituted "inpatient 
medical care" for "benefits" in first sentence and "sub- 
sections (b) and (c) of section 1080" for "section 1080(b)" 
in last sentence. 

1994— Subsec. (d)(3). Pub. L. 103-337 added par. (3) and 
struck out former par. (3) which read as follows: "If a 
person described in paragraph (2) receives medical or 
dental care for which payment may be made under both 
title XVIII of the Social Security Act (42 U.S.C. 1395 et 
seq.) and a plan contracted for under subsection (a), the 
amount payable for that care under the plan may not 
exceed the difference between — 

"(A) the sum of any deductibles, coinsurance, and 

balance billing charges that would be imposed on the 

person if payment for that care were made solely 

under that title; and 

"(B) the sum of any deductibles, coinsurance, and 

balance billing charges that would be imposed on the 

person if payment for that care were made solely 

under the plan." 

1993 — Subsec. (d). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-190, 
§ 704(a). See 1991 Amendment note below. 

Subsec. (e). Pub. L. 103-160 inserted at end "In addi- 
tion, section 1080(b) of this title shall apply in making 
the determination whether to issue a nonavailability of 
health care statement for a person covered by this sec- 
tion." 

1992— Subsec. (b)(4). Pub. L. 102-484, § 703(a), sub- 
stituted "$7,500" for "$10,000". 

Subsec. (d)(2)(A). Pub. L. 102-484, § 705(a), inserted be- 
fore semicolon "or section 226A(a) of such Act (42 
U.S.C. 426-l(a))". 

1991— Subsec. (c). Pub. L. 102-190, § 704(b)(1)(A), sub- 
stituted "Except as provided in subsection (d), the fol- 
lowing" for "The following" in introductory provisions 
and struck out at end "However, a person who is enti- 
tled to hospital insurance benefits under part A of title 
XVIII of the Social Security Act (42 U.S.C. 1395c et seq.) 
is not eligible for health benefits under this section." 

Subsec. (d). Pub. L. 102-190, § 704(a), as amended by 
Pub. L. 103-35, added subsec. (d) and struck out former 
subsec. (d) which read as follows: "The provisions of 
section 1079(j) of this title shall apply to a plan covered 
by this section." 

Subsec. (g). Pub. L. 102-190, § 704(b)(1)(B), substituted 
"Section 1079(j) of this title shall apply to a plan con- 
tracted for under this section, except that" for "Not- 
withstanding subsection (d) or any other provision of 
this chapter,". 

1990— Subsec. (b)(1), (2). Pub. L. 101-510 substituted 
"$150" for "$50" in par. (1) and "$300" for "$100" in par. 
(2). 

1989— Subsec. (c)(3). Pub. L. 101-189, § 731(c)(2), amend- 
ed par. (3) generally. Prior to amendment, par. (3) read 
as follows: "A dependent covered by section 1072(2)(F) 
of this title." 

Subsec. (g). Pub. L. 101-189, § 1621(a)(3), substituted 
"facilities of the Department of Veterans Affairs" for 
"Veterans' Administration facilities". 

1988— Subsec. (b)(3). Pub. L. 100-456, § 646(b)(1), in- 
serted provision authorizing Secretary of Defense to 
exempt a patient from paying such charges if the hos- 
pital to which the patient is admitted does not impose 
a legal obligation on any of its patients to pay for inpa- 
tient care. 

Subsec. (h). Pub. L. 100-456, § 646(b)(2), added subsec. 
(h). 

1987— Subsec. (b)(4). Pub. L. 100-180 added par. (4). 

1986— Subsec. (c)(2)(B). Pub. L. 99-661 inserted ref- 
erence to disease. 

1985— Subsec. (c)(2). Pub. L. 99-145 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
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"A dependent of a member of a uniformed service who 
died while on active duty for a period of more than 
thirty days, except a dependent covered by section 
1072(2)(E) of this title." 

1984— Subsec. (a). Pub. L. 98-557, §19(13)(A), sub- 
stituted reference to other administering' Secretaries 
for reference to Secretary of Health and Human Serv- 
ices. 

Pub. L. 98-525 inserted "However, eye examinations 
may not be provided under such plans for persons cov- 
ered by subsection (c)." 

Subsec. (e). Pub. L. 98-557, §19(13)(B), substituted ref- 
erence to the administering- Secretaries for reference to 
the Secretary of Defense and the Secretary of Health 
and Human Services. 

1983— Subsec. (d). Pub. L. 98-94 substituted "The pro- 
visions of section 1079(j) of this title shall apply to a 
plan covered by this section" for "No benefits shall be 
payable under any plan covered by this section in the 
case of a person enrolled in any other insurance, medi- 
cal service, or health plan provided by law or through 
employment unless that person certifies that the par- 
ticular benefit he is claiming is not payable under the 
other plan". 

1982— Subsec. (c)(3). Pub. L. 97-252 added par. (3). 

1981 — Subsec. (f). Pub. L. 97-86 substituted "services 
by an individual health-care professional (or other non- 
institutional health-care provider)" for "physician 
services". 

1980— Subsec. (a). Pub. L. 96-513, §511(36), substituted 
"Secretary of Health and Human Services" for "Sec- 
retary of Health, Education, and Welfare". 

Subsec. (b). Pub. L. 96-513, §511(39)(A), substituted 
"percent" for "per centum" wherever appearing. 

Subsec. (c). Pub. L. 96-513, §§501(14), 511(39)(B), sub- 
stituted "section 1072(2)(E)" for "section 1072(2)(F)" in 
pars. (1) and (2) and, in provisions following par. (2), 
substituted "part A of title XVIII of the Social Secu- 
rity Act (42 U.S.C. 1395c et seq.)" for "title I of the So- 
cial Security Amendments of 1965 (79 Stat. 286)". 

1979— Subsec. (g). Pub. L. 96-173 added subsec. (g). 

1978— Subsec. (f). Pub. L. 95-485 added subsec. (f). 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VII, § 712(a)(3)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-177, provided that: "The 
amendments made by paragraphs (1) and (2) [amending 
this section and section 1395ggg of Title 42, The Public 
Health and Welfare] shall take effect on October 1, 
2001." 

Effective Date of 1992 Amendment 

Section 703(b) of Pub. L. 102-484 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to fiscal years beginning 
after September 30, 1992." 

Effective Date of 1991 Amendment 

Section 704(c) of Pub. L. 102-190, which provided that 
subsection (d) of this section was to apply with respect 
to health care benefits or services received by a person 
described in such subsection on or after Dec. 5, 1991, 
was repealed by Pub. L. 102-484, div. A, title VII, 
§ 705(c)(1), Oct. 23, 1992, 106 Stat. 2433. 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 applicable with re- 
spect to health care provided under this section and 
section 1079 of this title on or after Apr. 1, 1991, see sec- 
tion 712(c) of Pub. L. 101-510, set out as a note under 
section 1079 of this title. 

Effective Date of 1989 Amendment 

Amendment by section 731(c)(2) of Pub. L. 101-189 ap- 
plicable to a person referred to in 10 U.S.C. 1072(2)(H) 
whose decree of divorce, dissolution, or annulment be- 
comes final on or after Nov. 29, 1989, and to a person so 
referred to whose decree became final during the period 
from Sept. 29, 1988 to Nov. 28, 1989, as if the amendment 



had become effective on Sept. 29, 1988, see section 731(d) 
of Pub. L. 101-189, set out as a note under section 1072 
of this title. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 applicable with re- 
spect to medical care received after September 30, 1988, 
see section 646(c) of Pub. L. 100-456, set out as a note 
under section 1079 of this title. 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-180 applicable with re- 
spect to fiscal years beginning after September 30, 1987, 
see section 721(c) of Pub. L. 100-180, set out as a note 
under section 1079 of this title. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 applicable only with re- 
spect to dependents of members of the uniformed serv- 
ices whose deaths occur after Sept. 30, 1985, see section 
652(c) of Pub. L. 99-145, set out as a note under section 
1076 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 applicable only to 
health care furnished after Sept. 30, 1984, see section 
632(a)(3) of Pub. L. 98-525, set out as a note under sec- 
tion 1079 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 931(c) of Pub. L. 98-94, set out as a note under 
section 1079 of this title. 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable in the case of any former spouse of a 
member or former member of the uniformed services 
whether final decree of divorce, dissolution, or annul- 
ment of marriage of former spouse and such member or 
former member is dated before, on, or after Feb. 1, 1983, 
see section 1006 of Pub. L. 97-252, set out as an Effective 
Date; Transition Provisions note under section 1408 of 
this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 to apply with respect to 
claims submitted for payment for services provided 
after the end of the 30-day period beginning on Dec. 1, 
1981, see section 906(b) of Pub. L. 97-86, set out as a note 
under section 1079 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 501(14) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 511(36), 
(39) of Pub. L. 96-513 effective Dec. 12, 1980, see section 
701 of Pub. L. 96-513, set out as a note under section 101 
of this title. 

Effective Date of 1979 Amendment 

Section 2 of Pub. L. 96-173 provided that: "The 
amendment made by the first section of this Act 
[amending this section] shall take effect on October 1, 
1979." 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-485 applicable with respect 
to claims submitted for payment for services provided 
on or after the first day of the first calendar year be- 
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ginning- after Oct. 20, 1978, see section 806(b) of Pub. L. 
95-485, set out as a note under section 1079 of this title. 

Effective Date 

For effective date of section, see section 3 of Pub. L. 
89-614, set out as a note under section 1071 of this title. 

Temporary Authority for Waiver of Collection op 
Payments Due for CHAMPUS Benefits Received 
by Certain Persons Unaware of Loss of 
CHAMPUS Eligibility 

Pub. L. 108-375, div. A, title VII, §716, Oct. 28, 2004, 118 
Stat. 1986, authorized the Secretary of Defense to waive 
the collection of payments otherwise due for health 
benefits from certain persons described in subsec. (d) of 
this section who were unaware of the loss of eligibility 
to receive health benefits under such subsection and 
authorized a continuation of benefits for such persons 
during the period beginning on July 1, 1999, and ending 
on Dec. 31, 2004. 

Similar provisions were contained in the following 
prior authorization acts: 

Pub. L. 105-261, div. A, title VII, §704, Oct. 17, 1998, 112 
Stat. 2057. 

Pub. L. 104-106, div. A, title VII, §743, Feb. 10, 1996, 110 
Stat. 385. 

Minimum Amount Payable for Services Provided 
Under This Section 

Pub. L. 103-335, title VIII, §8052, Sept. 30, 1994, 108 
Stat. 2629, provided that: "Notwithstanding any other 
provision of law, of the funds appropriated for the De- 
fense Health Program during this fiscal year and here- 
after, the amount payable for services provided under 
this section shall not be less than the amount cal- 
culated under the coordination of benefits reimburse- 
ment formula utilized when CHAMPUS is a secondary 
payor to medical insurance programs other than Medi- 
care, and such appropriations as necessary shall be 
available (notwithstanding the last sentence of section 
1086(c) of title 10, United States Code) to continue 
Civilian Health and Medical Program of the Uniformed 
Services (CHAMPUS) benefits, until age 65, under such 
section for a former member of a uniformed service 
who is entitled to retired or retainer pay or equivalent 
pay, or a dependent of such a member, or any other 
beneficiary described by section 1086(c) of title 10, 
United States Code, who becomes eligible for hospital 
insurance benefits under part A of title XVIII of the So- 
cial Security Act (42 U.S.C. 1395 et seq.) [42 U.S.C. 1395c 
et seq.] solely on the grounds of physical disability, or 
end stage renal disease: Provided, That expenses under 
this section shall only be covered to the extent that 
such expenses are not covered under parts A and P> of 
title XVIII of the Social Security Act [42 U.S.C. 1395c 
et seq., 1395j et seq.] and are otherwise covered under 
CHAMPUS: Provided further, That no reimbursement 
shall be made for services provided prior to October 1, 
1991." 

Authorization To Apply Section 1079 Payment 
Rules for Spouse and Children of Member Who 
Dies While on Active Duty 

Pub. L. 103-160, div. A, title VII, §704, Nov. 30, 1993, 107 
Stat. 1687, provided that in the case of an eligible de- 
pendent of a member of a uniformed service who died 
while on active duty for a period of more than 30 days, 
the administering Secretary could apply the payment 
provisions set forth in section 1079(b) of this title (in 
lieu of the payment provisions set forth in section 
1086(b) of this title), with respect to health benefits re- 
ceived by the dependent under such section 1086 in con- 
nection with an illness or medical condition for which 
the dependent was receiving treatment under chapter 
55 of this title at time of death of the member, prior to 
repeal by Pub. L. 103-337, div. A, title VII, § 707(d), Oct. 
5, 1994, 108 Stat. 2801. 

[Section 707(d) of Pub. L. 103-337 provided in part 
that: "The repeal of such section [section 704 of Pub. L. 



103-160, formerly set out above] shall not terminate the 
special payment rules provided in such section with re- 
spect to any person eligible for such payment rules on 
the date of the enactment of this Act [Oct. 5, 1994]."] 

Coverage of Care Provided Since September 30, 
1991 

Section 705(b) of Pub. L. 102-484 provided that: "Sub- 
section (d) of section 1086 of title 10, United States 
Code, as added by section 704(a) of the National Defense 
Authorization Act for Fiscal Years 1992 and 1993 (Public 
Law 102-190; 105 Stat. 1401) and amended by subsection 
(a) of this section, shall apply with respect to health 
care benefits or services received after September 30, 
1991, by a person described in subsection (d)(2) of such 
section 1086 if such benefits or services would have been 
covered under a plan contracted for under such section 
1086." 

§ 1086a. Certain former spouses: extension of pe- 
riod of eligibility for health benefits 

(a) AVAILABILITY OF CONVERSION HEALTH POLI- 
CIES. — The Secretary of Defense shall inform 
each person who has been a dependent for a pe- 
riod of one year or more under section 1072(2)(H) 
of this title of the availability of a conversion 
health policy for purchase by the person. A con- 
version health policy offered under this sub- 
section shall provide coverage for not less than 
a 24-month period. 

(b) Effect of Purchase.— (1) Subject to para- 
graph (2), if a person who is a dependent for a 
one-year period under section 1072(2)(H) of this 
title purchases a conversion health policy with- 
in that period (or within a reasonable time after 
that period as prescribed by the Secretary of De- 
fense), the person shall continue to be eligible 
for medical and dental care in the manner de- 
scribed in section 1076 of this title and health 
benefits under section 1086 of this title until the 
end of the 24-month period beginning on the 
later of — 

(A) the date the person is no longer a de- 
pendent under section 1072(2)(H) of this title; 
and 

(B) the date of the purchase of the policy. 

(2) The extended period of eligibility provided 
under paragraph (1) shall apply only with regard 
to a condition of the person that — 

(A) exists on the date on which coverage 
under the conversion health policy begins; and 

(B) for which care is not provided under the 
policy solely on the grounds that the condi- 
tion is a preexisting condition. 

(c) Effect of Unavailability of Policies.— 
(1) If the Secretary of Defense is unable, within 
a reasonable time, to enter into a contract with 
a private insurer to offer conversion health poli- 
cies under subsection (a) at a rate not to exceed 
the payment required under section 
8905a(d)(l)(A) of title 5 for comparable coverage, 
the Secretary shall provide the coverage re- 
quired under such a policy through the Civilian 
Health and Medical Program of the Uniformed 
Services. Subject to paragraph (2), a person re- 
ceiving coverage under this subsection shall be 
required to pay into the Military Health Care 
Account or other appropriate account an 
amount equal to the sum of— 

(A) the individual and Government contribu- 
tions which would be required in the case of a 
person enrolled in a health benefits plan con- 
tracted for under section 1079 of this title; and 
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(B) an amount necessary for administrative 
expenses, but not to exceed two percent of the 
amount under subparagraph (A). 

(2) The amount paid by a person who pur- 
chases a conversion health policy from the Sec- 
retary of Defense under paragraph (1) may not 
exceed the payment required under section 
8905a(d)(l)(A) of title 5 for comparable coverage. 

(3) In order to reduce premiums required under 
paragraph (1), the Secretary of Defense may 
offer a program of coverage that, with respect to 
mental health services, offers reduced coverage 
and increased cost-sharing by the purchaser. 

(d) Conversion Health Policy Defined. — In 
this section, the term "conversion health pol- 
icy" means a health insurance policy with a pri- 
vate insurer, developed through negotiations be- 
tween the Secretary of Defense and the private 
insurer, that is available for purchase by or for 
the use of a person who is a dependent for a one- 
year period under section 1072(2)(H) of this title. 

(Added Pub. L. 101-189, div. A, title VII, 
§ 731(b)(1), Nov. 29, 1989, 103 Stat. 1482; amended 
Pub. L. 102-484, div. D, title XLIV, § 4407(b), Oct. 
23, 1992, 106 Stat. 2707; Pub. L. 103-35, title II, 
§202(a)(16), May 31, 1993, 107 Stat. 102.) 

Amendments 

1993— Subsec. (b)(1). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-484, 
§ 4407(b)(2). See 1992 Amendment note below. 

1992— Subsec. (a). Pub. L. 102-484, § 4407(b)(1), inserted 
at end "A conversion health policy offered under this 
subsection shall provide coverage for not less than a 24- 
month period." 

Subsec. (b)(1). Pub. L. 102-484, § 4407(b)(2), as amended 
by Pub. L. 103-35, substituted "24-month period" for 
"one-year period" the second place appearing in the In- 
troductory provisions of par. (1). 

Subsecs. (c), (d). Pub. L. 102-484, § 4407(b)(3), (4), added 
subsec. (c) and redesignated former subsec. (c) as (d). 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if In- 
cluded In the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date 

Section applicable to a person referred to In 10 U.S.C. 
1072(2)(H) whose decree of divorce, dissolution, or an- 
nulment becomes final on or after Nov. 29, 1989, and to 
a person so referred to whose decree became final dur- 
ing the period from Sept. 29, 1988 to Nov. 28, 1989, as if 
section had become effective on Sept. 29, 1988, see sec- 
tion 731(d) of Pub. L. 101-189, set out as an Effective 
Date of 1989 Amendment note under section 1072 of this 
title. 

Application of Amendments by Pub. L. 102-484 to 
Existing Contracts 

Section 4407(c) of Pub. L. 102-484 provided that: "In 
the case of conversion health policies provided under 
section 1145(b) or 1086a(a) of title 10, United States 
Code, and in effect on the date of the enactment of this 
Act [Oct. 23, 1992], the Secretary of Defense shall— 

"(1) arrange with the private insurer providing 

these policies to extend the term of the policies (and 

coverage of preexisting conditions) as provided by the 

amendments made by this section [amending this 

section and section 1145 of this title]; or 

"(2) make other arrangements to implement the 

amendments made by this section with respect to 

these policies." 



Termination of Applicability of Other Conversion 
Health Policies 

Section 4408(c) of Pub. L. 102-484 provided that: 
"(1) No person may purchase a conversion health pol- 
icy under section 1145(b) or 1086a of title 10, United 
States Code, on or after October 1, 1994. A person cov- 
ered by such a conversion health policy on that date 
may cancel that policy and enroll in a health benefits 
plan under section 1078a of such title. 

"(2) No person may be covered concurrently by a con- 
version health policy under section 1145(b) or 1086a of 
such title and a health benefits plan under section 1078a 
of such title." 

§ 1086b. Prohibition against requiring retired 
members to receive health care solely 
through the Department of Defense 

The Secretary of Defense may not take any 
action that would require, or have the effect of 
requiring, a member or former member of the 
armed forces who is entitled to retired or re- 
tainer pay to enroll to receive health care from 
the Federal Government only through the De- 
partment of Defense. 

(Added Pub. L. 107-107, div. A, title VII, § 731(a), 
Dec. 28, 2001, 115 Stat. 1169.) 

§ 1087. Programing facilities for certain mem- 
bers, former members, and their dependents 
in construction projects of the uniformed 
services 

(a) Space for inpatient and outpatient care 
may be programed in facilities of the uniformed 
services for persons covered by sections 1074(b) 
and 1076(b) of this title. The maximum amount 
of space that may be so programed for a facility 
is the greater of— 

(1) the amount of space that would be so pro- 
gramed for the facility in order to meet the re- 
quirements to be placed on the facility for 
support of the teaching and training of health- 
care professionals; and 

(2) the amount of space that would be so pro- 
gramed for the facility based upon the most 
cost-effective provision of inpatient and out- 
patient care to persons covered by sections 
1074(b) and 1076(b) of this title. 

(b) (1) In making determinations for the pur- 
poses of clauses (1) and (2) of subsection (a), the 
Secretary concerned shall take into consider- 
ation — 

(A) the amount of space that would be so 
programed for the facility based upon pro- 
jected inpatient and outpatient workloads at 
the facility for persons covered by sections 
1074(b) and 1076(b) of this title; and 

(B) the anticipated capability of the medical 
and dental staff of the facility, determined in 
accordance with regulations prescribed by the 
Secretary of Defense and based upon realistic 
projections of the number of physicians and 
other health-care providers that it can reason- 
ably be expected will be assigned to or will 
otherwise be available to the facility. 

(2) In addition, a determination made for the 
purpose of clause (2) of subsection (a) shall be 
made in accordance with an economic analysis 
(including a life-cycle cost analysis) of the facil- 
ity and consideration of all reasonable and 
available medical care treatment alternatives 
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(including treatment provided under a contract 
under section 1086 of this title or under part A 
of title XVIII of the Social Security Act (42 
U.S.C. 1395c et seq.)). 

(Added Pub. L. 89-614, §2(7), Sept. 30, 1966, 80 
Stat. 866; amended Pub. L. 97-337, §1, Oct. 15, 
1982, 96 Stat. 1631; Pub. L. 98-525, title XIV, 
§1405(24), Oct. 19, 1984, 98 Stat. 2623; Pub. L. 
99-661, div. A, title XIII, § 1343(a)(4), Nov. 14, 1986, 
100 Stat. 3992.) 

References in Text 

The Social Security Act, referred to in subsec. (b)(2), 
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended, 
which is classified generally to chapter 7 (§301 et seq.) 
of Title 42, The Public Health and Welfare. Part A of 
title XVIII of the Social Security Act, is classified gen- 
erally to Part A (§ 1395c et seq.) of subchapter XVIII of 
chapter 7 of Title 42. For complete classification of this 
Act to the Code, see section 1305 of Title 42 and Tables. 

Amendments 

1986— Subsec. (b)(2). Pub. L. 99-661 substituted "Act 
(42 U.S.C. 1395c et seq.))" for "Act. (42 U.S.C. 1395c et 
seq.)". 

1984— Subsec. (b)(2). Pub. L. 98-525 which directed that 
"(42 U.S.C. 1395c et seq.)" be inserted after "the Social 
Security Act.", was executed by inserting parenthet- 
ical after "the Social Security Act" to reflect the prob- 
able intent of Congress. See 1986 Amendment note 
above. 

1982— Subsec. (a). Pub. L. 97-337, §1(1), designated ex- 
isting provisions as subsec. (a). 

Pub. L. 97-337, §1(2), substituted provisions limiting 
the maximum amount of space to be programed as the 
greater of the amounts of space described in par. (1) or 
(2) for provisions limiting the amount of space to be 
programed to that amount needed to support teaching 
and training requirements, except that space may be 
programed in areas having large concentrations of re- 
tired members where there is a critical shortage of fa- 
cilities. 

Subsec. (b). Pub. L. 97-337, §1(2), added subsec. (b). 

Effective Date of 1982 Amendment 

Section 2 of Pub. L. 97-337 provided that: "The 
amendment made by paragraph (2) of the first section 
of this Act [amending this section] shall apply only 
with respect to a facility for which funds for construc- 
tion (or a major alteration) are first appropriated for a 
fiscal year after fiscal year 1983." 

Effective Date 

For effective date of section, see section 3 of Pub. L. 
89-614, set out as a note under section 1071 of this title. 

§ 1088. Air evacuation patients: furnished subsist- 
ence 

Notwithstanding any other provision of law, 
and under regulations to be prescribed by the 
Secretary concerned, a person entitled to medi- 
cal and dental care under this chapter may be 
furnished subsistence without charge while 
being evacuated as a patient by military air- 
craft of the United States. 

(Added Pub. L. 91-481, §2(1), Oct. 21, 1970, 84 Stat. 
1081.) 

§ 1089. Defense of certain suits arising out of 
medical malpractice 

(a) The remedy against the United States pro- 
vided by sections 1346(b) and 2672 of title 28 for 
damages for personal injury, including death, 
caused by the negligent or wrongful act or omis- 



sion of any physician, dentist, nurse, phar- 
macist, or paramedical or other supporting per- 
sonnel (including medical and dental techni- 
cians, nursing assistants, and therapists) of the 
armed forces, the National Guard while engaged 
in training or duty under section 316, 502, 503, 
504, or 505 of title 32, the Department of Defense, 
the Armed Forces Retirement Home, or the Cen- 
tral Intelligence Agency in the performance of 
medical, dental, or related health care functions 
(including clinical studies and investigations) 
while acting within the scope of his duties or 
employment therein or therefor shall hereafter 
be exclusive of any other civil action or proceed- 
ing by reason of the same subject matter 
against such physician, dentist, nurse, phar- 
macist, or paramedical or other supporting per- 
sonnel (or the estate of such person) whose act 
or omission gave rise to such action or proceed- 
ing. This subsection shall also apply if the phy- 
sician, dentist, nurse, pharmacist, or paramedi- 
cal or other supporting personnel (or the estate 
of such person) involved is serving under a per- 
sonal services contract entered into under sec- 
tion 1091 of this title. 

(b) The Attorney General shall defend any 
civil action or proceeding brought in any court 
against any person referred to in subsection (a) 
of this section (or the estate of such person) for 
any such injury. Any such person against whom 
such civil action or proceeding is brought shall 
deliver within such time after date of service or 
knowledge of service as determined by the At- 
torney General, all process served upon such 
person or an attested true copy thereof to such 
person's immediate superior or to whomever was 
designated by the head of the agency concerned 
to receive such papers and such person shall 
promptly furnish copies of the pleading and 
process therein to the United States attorney 
for the district embracing the place wherein the 
action or proceeding is brought, to the Attorney 
General and to the head of the agency con- 
cerned. 

(c) Upon a certification by the Attorney Gen- 
eral that any person described in subsection (a) 
was acting in the scope of such person's duties 
or employment at the time of the incident out 
of which the suit arose, any such civil action or 
proceeding commenced in a State court shall be 
removed without bond at any time before trial 
by the Attorney General to the district court of 
the United States of the district and division 
embracing the place wherein it is pending and 
the proceeding deemed a tort action brought 
against the United States under the provisions 
of title 28 and all references thereto. Should a 
United States district court determine on a 
hearing on a motion to remand held before a 
trial on the merits that the case so removed is 
one in which a remedy by suit within the mean- 
ing of subsection (a) of this section is not avail- 
able against the United States, the case shall be 
remanded to the State court. 

(d) The Attorney General may compromise or 
settle any claim asserted in such civil action or 
proceeding in the manner provided in section 
2677 of title 28, and with the same effect. 

(e) For purposes of this section, the provisions 
of section 2680(h) of title 28 shall not apply to 
any cause of action arising out of a negligent or 
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wrongful act or omission in the performance of 
medical, dental, or related health care functions 
(including- clinical studies and investigations). 

(f) (1) The head of the agency concerned may, 
to the extent that the head of the agency con- 
cerned considers appropriate, hold harmless or 
provide liability insurance for any person de- 
scribed in subsection (a) for damages for per- 
sonal injury, including death, caused by such 
person's negligent or wrongful act or omission 
in the performance of medical, dental, or related 
health care functions (including clinical studies 
and investigations) while acting within the 
scope of such person's duties if such person is as- 
signed to a foreign country or detailed for serv- 
ice with other than a Federal department, agen- 
cy, or instrumentality or if the circumstances 
are such as are likely to preclude the remedies 
of third persons against the United States de- 
scribed in section 1346(b) of title 28, for such 
damage or injury. 

(2) With respect to the Secretary of Defense 
and the Armed Forces Retirement Home Board, 
the authority provided by paragraph (1) also in- 
cludes the authority to provide for reasonable 
attorney's fees for persons described in sub- 
section (a), as determined necessary pursuant to 
regulations prescribed by the head of the agency 
concerned. 

(g) In this section, the term "head of the agen- 
cy concerned" means — 

(1) the Director of the Central Intelligence 
Agency, in the case of an employee of the Cen- 
tral Intelligence Agency; 

(2) the Secretary of Homeland Security, in 
the case of a member or employee of the Coast 
Guard when it is not operating as a service in 
the Navy; 

(3) the Chief Operating Officer of the Armed 
Forces Retirement Home, in the case of an 
employee of the Armed Forces Retirement 
Home; and 

(4) the Secretary of Defense, in all other 
cases. 

(Added Pub. L. 94-464, §l(a), Oct. 8, 1976, 90 Stat. 
1985; amended Pub. L. 97-124, §2, Dec. 29, 1981, 95 
Stat. 1666; Pub. L. 98-94, title IX, §934(a)-(c), 
Sept. 24, 1983, 97 Stat. 651, 652; Pub. L. 100-180, 
div. A, title XII, § 1231(18)(A), Dec. 4, 1987, 101 
Stat. 1161; Pub. L. 101-510, div. A, title XV, 
§ 1533(a)(1), Nov. 5, 1990, 104 Stat. 1733; Pub. L. 
105-85, div. A, title VII, § 736(b), Nov. 18, 1997, 111 
Stat. 1814; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314; Pub. L. 110-181, div. 
A, title IX, § 931(b)(3), Jan. 28, 2008, 122 Stat. 285; 
Pub. L. 112-81, div. A, title V, § 567(b)(2)(A), Dec. 
31, 2011, 125 Stat. 1425.) 

Amendments 

2011— Subsec. (g)(3). Pub. L. 112-81 substituted "Chief 
Operating Officer of the Armed Forces Retirement 
Home" for "Armed Forces Retirement Home Board". 

2008— Subsec. (g)(1). Pub. L. 110-181 substituted "Di- 
rector of the Central Intelligence Agency" for "Direc- 
tor of Central Intelligence". 

2002— Subsec. (g)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1997— Subsec. (a). Pub. L. 105-85, § 736(b)(1), inserted at 
end "This subsection shall also apply if the physician, 
dentist, nurse, pharmacist, or paramedical or other 
supporting personnel (or the estate of such person) in- 
volved is serving under a personal services contract en- 
tered into under section 1091 of this title." 



Subsec. (f). Pub. L. 105-85, § 736(b)(2), designated exist- 
ing provisions as par. (1) and added par. (2). 

1990— Subsec. (a). Pub. L. 101-510, § 1533(a)(1)(A), sub- 
stituted "Armed Forces Retirement Home" for "United 
States Soldiers' and Airmen's Home". 

Subsec. (g)(3). Pub. L. 101-510, § 1533(a)(1)(B), added 
par. (3) and struck out former par. (3) which read as fol- 
lows: "the Board of Commissioners of the United States 
Soldiers' and Airmen's home, in the case of an em- 
ployee of the United States Soldiers' and Airmen's 
Home; and". 

1987— Subsec. (g). Pub. L. 100-180 inserted "the term" 
after "In this section,". 

1983— Subsec. (a). Pub. L. 98-94, § 934(a), inserted "the 
United States Soldiers' and Airmen's Home,". 

Subsec. (f). Pub. L. 98-94, §934(b), substituted "may, 
to the extent that the head of the agency concerned 
considers" for "or his designee may, to the extent that 
he or his designee deems". 

Subsec. (g)(3), (4). Pub. L. 98-94, § 934(c)(3), added par. 
(3) and redesignated former par. (3) as (4). 

1981— Subsec. (a). Pub. L. 97-124 inserted "the Na- 
tional Guard while engaged in training or duty under 
section 316, 502, 503, 504, or 505 of title 32," after "armed 
forces,". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1983 Amendment 

Section 934(d) of Pub. L. 98-94 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall apply only to claims accruing on or after the 
date of the enactment of this Act [Sept. 24, 1983]." 

Effective Date of 1981 Amendment 

Section 4 of Pub. L. 97-124 provided that: "The 
amendments made by this Act [amending this section 
and section 2671 of Title 28, Judiciary and Judicial Pro- 
cedure] and the repeal made by section 3 of this Act [re- 
pealing section 334 of Title 32, National Guard] shall 
apply only with respect to claims arising on or after 
the date of enactment of this Act [Dec. 29, 1981]." 

Effective Date 

Section 4 of Pub. L. 94-464 provided that: "This Act 
[enacting this section, section 334 of Title 32, National 
Guard, section 2458a of Title 42, The Public Health and 
Welfare, and provisions set out as notes under this sec- 
tion and section 334 of Title 32] shall become effective 
on the date of its enactment [Oct. 8, 1976] and shall 
apply only to those claims accruing on or after such 
date of enactment." 

Congressional Findings 

Section 2(a) of Pub. L. 94-464 provided that: "The 
Congress finds — 

"(1) that the Army National Guard and the Air Na- 
tional Guard are critical components of the defense 
posture of the United States; 

"(2) that a medical capability is essential to the 
performance of the mission of the National Guard 
when in Federal service; 

"(3) that the current medical malpractice crisis 
poses a serious threat to the availability of sufficient 
medical personnel for the National Guard; and 

"(4) that in order to insure that such medical per- 
sonnel will continue to be available to the National 
Guard, it is necessary for the Federal Government to 
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assume responsibility for the payment of malpractice 
claims made against such personnel arising out of ac- 
tions or omissions on the part of such personnel while 
they are performing certain training exercises." 

§ 1090. Identifying and treating drug and alcohol 
dependence 

The Secretary of Defense, and the Secretary of 
Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, shall prescribe regulations, imple- 
ment procedures using each practical and avail- 
able method, and provide necessary facilities to 
identify, treat, and rehabilitate members of the 
armed forces who are dependent on drugs or al- 
cohol. 

(Added Pub. L. 97-295, §1(15)(A), Oct. 12, 1982, 96 
Stat. 1290; amended Pub. L. 98-94, title XII, 
§1268(7), Sept. 24, 1983, 97 Stat. 706; Pub. L. 
101-510, div. A, title V, §553, Nov. 5, 1990, 104 
Stat. 1567; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1090 


10:1071 (note). 


Sept. 28, 1971, Pub. L. 






92-129. § 501(a)(1), 85 






Stat. 361. 



The word "regulations" is added for consistency. The 
word "persons" is omitted as surplus. 



Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation". 

1990— Pub. L. 101-510 inserted ", and the Secretary of 
Transportation with respect to the Coast Guard when it 
is not operating as a service In the Navy," after "Sec- 
retary of Defense". 

1983— Pub. L. 98-94 struck out "(a)" before "The Sec- 
retary of Defense". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 1090a. Commanding officer and supervisor re- 
ferrals of members for mental health evalua- 
tions 

(a) Regulations.— The Secretary of Defense 
shall prescribe and maintain regulations relat- 
ing to commanding officer and supervisor refer- 
rals of members of the armed forces for mental 
health evaluations. The regulations shall incor- 
porate the requirements set forth in subsections 
(b), (c), and (d) and such other matters as the 
Secretary considers appropriate. 

(b) Reduction of Perceived Stigma. — The reg- 
ulations required by subsection (a) shall, to the 
greatest extent possible — 

(1) seek to eliminate perceived stigma asso- 
ciated with seeking and receiving mental 
health services, promoting the use of mental 
health services on a basis comparable to the 
use of other medical and health services; and 

(2) clarify the appropriate action to be taken 
by commanders or supervisory personnel who, 
in good faith, believe that a subordinate may 
require a mental health evaluation. 

(c) Procedures for Inpatient Evaluations. — 
The regulations required by subsection (a) shall 



provide that, when a commander or supervisor 
determines that it is necessary to refer a mem- 
ber of the armed forces for a mental health eval- 
uation — 

(1) the health evaluation shall only be con- 
ducted in the most appropriate clinical set- 
ting, in accordance with the least restrictive 
alternative principle; and 

(2) only a psychiatrist, or, in cases in which 
a psychiatrist is not available, another mental 
health professional or a physician, may admit 
the member pursuant to the referral for a 
mental health evaluation to be conducted on 
an inpatient basis. 

(d) Prohibition on Use of Referrals for 
Mental Health Evaluations to Retaliate 
Against Whistleblowers. — The regulations re- 
quired by subsection (a) shall provide that no 
person may refer a member of the armed forces 
for a mental health evaluation as a reprisal for 
making or preparing a lawful communication of 
the type described in section 1034(c)(2) of this 
title, and applicable regulations. For purposes of 
this subsection, such communication shall also 
include a communication to any appropriate au- 
thority in the chain of command of the member. 

(e) Definitions. — In this section: 

(1) The term "mental health professional" 
means a psychiatrist or clinical psychologist, 
a person with a doctorate in clinical social 
work, or a psychiatric clinical nurse special- 
ist. 

(2) The term "mental health evaluation" 
means a psychiatric examination or evalua- 
tion, a psychological examination or evalua- 
tion, an examination for psychiatric or psy- 
chological fitness for duty, or any other means 
of assessing the state of mental health of a 
member of the armed forces. 

(3) The term "least restrictive alternative 
principle" means a principle under which a 
member of the armed forces committed for 
hospitalization and treatment shall be placed 
in the most appropriate and therapeutic avail- 
able setting — 

(A) that is no more restrictive than is con- 
ducive to the most effective form of treat- 
ment; and 

(B) in which treatment is available and the 
risks of physical injury or property damage 
posed by such placement are warranted by 
the proposed plan of treatment. 

(Added Pub. L. 112-81, div. A, title VII, § 711(a)(1), 
Dec. 31, 2011, 125 Stat. 1475.) 

§ 1091. Personal services contracts 

(a) Authority— (1) The Secretary of Defense, 
with respect to medical treatment facilities of 
the Department of Defense, and the Secretary of 
Homeland Security, with respect to medical 
treatment facilities of the Coast Guard when the 
Coast Guard is not operating as a service in the 
Navy, may enter into personal services con- 
tracts to carry out health care responsibilities 
in such facilities, as determined to be necessary 
by the Secretary. The authority provided in this 
subsection is in addition to any other contract 
authorities of the Secretary, including authori- 
ties relating to the management of such facili- 
ties and the administration of this chapter. 
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(2) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, may also enter into personal 
services contracts to carry out other health care 
responsibilities of the Secretary (such as the 
provision of medical screening examinations at 
Military Entrance Processing Stations) at loca- 
tions outside medical treatment facilities, as de- 
termined necessary pursuant to regulations pre- 
scribed by the Secretary. 

(b) Limitation on Amount of Compensation. — 
In no case may the total amount of compensa- 
tion paid to an individual in any year under a 
personal services contract entered into under 
subsection (a) exceed the amount of annual com- 
pensation (excluding the allowances for ex- 
penses) specified in section 102 of title 3. 

(c) Procedures. — (1) The Secretary shall es- 
tablish by regulation procedures for entering 
into personal services contracts with individuals 
under subsection (a). At a minimum, such proce- 
dures shall assure — 

(A) the provision of adequate notice of con- 
tract opportunities to individuals residing in 
the area of the medical treatment facility in- 
volved; and 

(B) consideration of interested individuals 
solely on the basis of the qualifications estab- 
lished for the contract and the proposed con- 
tract price. 

(2) Upon the establishment of the procedures 
under paragraph (1), the Secretary may exempt 
contracts covered by this section from the com- 
petitive contracting requirements specified in 
section 2304 of this title or any other similar re- 
quirements of law. 

(d) Exceptions. — The procedures and exemp- 
tions provided under subsection (c) shall not 
apply to personal services contracts entered into 
under subsection (a) with entities other than in- 
dividuals or to any contract that is not an au- 
thorized personal services contract under sub- 
section (a). 

(Added Pub. L. 98-94, title IX, § 932(a)(1), Sept. 24, 
1983, 97 Stat. 649; amended Pub. L. 101-510, div. 
A, title VII, §714, Nov. 5, 1990, 104 Stat. 1584; Pub. 
L. 103-160, div. A, title VII, § 712(a)(1), Nov. 30, 
1993, 107 Stat. 1688; Pub. L. 104-106, div. A, title 
VII, § 733(a), Feb. 10, 1996, 110 Stat. 381; Pub. L. 

105- 85, div. A, title VII, § 736(a), Nov. 18, 1997, 111 
Stat. 1814; Pub. L. 105-261, div. A, title VII, 
§ 733(a), Oct. 17, 1998, 112 Stat. 2072; Pub. L. 

106- 398, §1 [[div. A], title VII, §705], Oct. 30, 2000, 
114 Stat. 1654, 1654A-175; Pub. L. 107-296, title 
XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; 
Pub. L. 107-314, div. A, title VII, §707, Dec. 2, 
2002, 116 Stat. 2585; Pub. L. 108-136, div. A, title 
VII, §721, Nov. 24, 2003, 117 Stat. 1531.) 

Amendments 

2003— Subsec. (a)(2). Pub. L. 108-136 struck out at end 
"The Secretary may not enter into a contract under 
this paragraph after December 31, 2003." 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in two 
places. 

Subsec. (a)(2). Pub. L. 107-314 substituted "December 
31, 2003" for "December 31, 2002". 

2000— Subsec. (a)(2). Pub. L. 106-398 substituted "De- 
cember 31, 2002" for "December 31, 2000". 



1998— Subsec. (a)(2). Pub. L. 105-261 substituted "De- 
cember 31, 2000" for "the end of the one-year period be- 
ginning - on the date of the enactment of this para- 
graph". 

1997 — Subsec. (a). Pub. L. 105-85 designated existing 
provisions as par. (1) and added par. (2). 

1996— Subsec. (a). Pub. L. 104-106 inserted ", with re- 
spect to medical treatment facilities of the Department 
of Defense, and the Secretary of Transportation, with 
respect to medical treatment facilities of the Coast 
Guard when the Coast Guard is not operating as a serv- 
ice in the Navy," after "Secretary of Defense" and sub- 
stituted "such facilities" for "medical treatment facili- 
ties of the Department of Defense". 

1993 — Pub. L. 103-160 substituted "Personal services 
contracts" for "Contracts for direct health care provid- 
ers" in section catchline and amended text generally. 
Prior to amendment, text read as follows: 

"(a) The Secretary concerned may contract with per- 
sons for services (including personal services) for the 
provision of direct health care services determined by 
the Secretary concerned to be required for the purposes 
of this chapter. 

"(b) A person with whom the Secretary contracts 
under this section for the provision of direct health 
care services under this chapter may be compensated 
at a rate prescribed by the Secretary concerned, but at 
a rate not greater than the rate of basic pay, special 
and incentive pays and bonuses, and allowances author- 
ized by chapters 3, 5, and 7 of title 37 for a commis- 
sioned officer with comparable professional qualifica- 
tions in pay grade 0-6 with 26 or more years of service 
computed under section 205 of such title." 

1990 — Subsec. (b). Pub. L. 101-510 substituted "basic 
pay, special and incentive pays and bonuses, and allow- 
ances authorized by chapters 3, 5, and 7 of title 37 for 
a commissioned officer with comparable professional 
qualifications" for "basic pay and allowances author- 
ized by chapters 3 and 7 of title 37 for a commissioned 
officer". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendment 

Section 733(c) of Pub. L. 104-106 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect as of October 1, 1995." 

Effective Date 

Section 932(f) of Pub. L. 98-94 provided that: "The 
amendments made by this section [enacting this sec- 
tion, amending section 201 of Title 37, Pay and Allow- 
ances of the Uniformed Services, and repealing sections 
4022 and 9022 of this title and section 421 of Title 37] 
shall take effect on October 1, 1983. Any contract of em- 
ployment entered into under the authority of section 
4022 or 9022 of title 10, United States Code, before the 
effective date of this section and which is in effect on 
such date shall remain in effect in accordance with the 
terms of such contract." 

Test of Alternative Process for Conducting 
Medical Screenings for Enlistment Qualification 

Pub. L. 105-261, div. A, title VII, § 733(b), Oct. 17, 1998, 
112 Stat. 2072, as amended by Pub. L. 106-65, div. A, title 
X, §1067(3), Oct. 5, 1999, 113 Stat. 774, directed the Sec- 
retary of Defense to conduct a test to determine wheth- 
er an alternative to the system used by the Department 
of Defense of employing fee-basis physicians for deter- 
mining the medical qualifications for enlistment of ap- 
plicants for military service would reduce the number 
of disqualifying medical conditions detected during the 
initial entry training of such applicants, and whether 
an alternative system would meet or exceed the cost, 
responsiveness, and timeliness standards of the system 
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in use or achieve any savings or cost avoidance, and to 
submit to committees of Congress a report on the re- 
sults and findings of the test not later than Mar. 1, 2000. 

Ratification op Existing Contracts 

Section 733(b) of Pub. L. 104-106 provided that: "Any 
exercise of authority under section 1091 of title 10, 
United States Code, to enter into a personal services 
contract on behalf of the Coast Guard before the effec- 
tive date of the amendments made by subsection (a) 
[Oct. 1, 1995] is hereby ratified." 

Personal Service Contracts To Provide Care 

Pub. L. 103-337, div. A, title VII, § 704(c), Oct. 5, 1994, 
108 Stat. 2799, as amended by Pub. L. 108-375, div. A, 
title VII, § 717(a), Oct. 28, 2004, 118 Stat. 1986, provided 
that: 

"(1) The Secretary of Defense may enter into per- 
sonal service contracts under the authority of section 
1091 of title 10, United States Code, with persons de- 
scribed in paragraph (2) to provide the services of clini- 
cal counselors, family advocacy program staff, and vic- 
tim's services representatives to members of the Armed 
Forces and covered beneficiaries who require such serv- 
ices. Notwithstanding subsection (a) of such section, 
such services may be provided in medical treatment fa- 
cilities of the Department of Defense or elsewhere as 
determined appropriate by the Secretary. 

"(2) The persons with whom the Secretary may enter 
into a personal services contract under this subsection 
shall include clinical social workers, psychologists, 
marriage and family therapists certified as such by a 
certification recognized by the Secretary of Defense, 
psychiatrists, and other comparable professionals who 
have advanced degrees in counseling or related aca- 
demic disciplines and who meet all requirements for 
State licensure and board certification requirements, if 
any, within their fields of specialization." 

Report on Compensation by Medical Specialty 

Pub. L. 103-160, div. A, title VII, § 712(b), Nov. 30, 1993, 
107 Stat. 1689, directed the Secretary of Defense to sub- 
mit to Congress a report, not later than 30 days after 
the end of the 180-day period beginning on the date on 
which the Secretary had first used the authority pro- 
vided under this section, as amended by Pub. L. 103-160, 
specifying the compensation provided to medical spe- 
cialists who had agreed to enter into personal services 
contracts under such section during that period, the ex- 
tent to which amounts of compensation exceeded 
amounts previously provided, the total number and 
medical specialties of specialists serving during that 
period pursuant to such contracts, and the number of 
specialists who had received compensation in an 
amount in excess of the maximum which had been au- 
thorized under this section, as in effect on Nov. 29, 1993. 

§ 1092. Studies and demonstration projects relat- 
ing to delivery of health and medical care 

(a)(1) The Secretary of Defense, in consulta- 
tion with the other administering Secretaries, 
shall conduct studies and demonstration 
projects on the health care delivery system of 
the uniformed services with a view to improving 
the quality, efficiency, convenience, and cost ef- 
fectiveness of providing health care services (in- 
cluding dental care services) under this title to 
members and former members and their depend- 
ents. Such studies and demonstration projects 
may include the following: 

(A) Alternative methods of payment for 
health and medical care services. 

(B) Cost-sharing by eligible beneficiaries. 

(C) Methods of encouraging efficient and ec- 
onomical delivery of health and medical care 
services. 



(D) Innovative approaches to delivery and fi- 
nancing of health and medical care services. 

(E) Alternative approaches to reimburse- 
ment for the administrative charges of health 
care plans. 

(F) Prepayment for medical care services 
provided to maintain the health of a defined 
population. 

(2) The Secretary of Defense shall include in 
the studies conducted under paragraph (1) alter- 
native programs for the provision of dental care 
to the spouses and dependents of members of the 
uniformed services who are on active duty, in- 
cluding a program under which dental care 
would be provided the spouses and dependents of 
such members under insurance or dental plan 
contracts. A demonstration project may not be 
conducted under this section that provides for 
the furnishing of dental care under an insurance 
or dental plan contract. 

(3) The Secretary of Defense may include in 
the studies and demonstration projects con- 
ducted under paragraph (1) studies and dem- 
onstration projects to provide awards and incen- 
tives to members of the armed forces and cov- 
ered beneficiaries who obtain health promotion 
and disease prevention health care services 
under the TRICARE program in accordance with 
terms and schedules prescribed by the Sec- 
retary. Such awards and incentives may include 
cash awards and, in the case of members of the 
armed forces, personnel incentives. 

(4) (A) The Secretary of Defense may, in con- 
sultation with the other administering Secretar- 
ies, include in the studies and demonstration 
projects conducted under paragraph (1) studies 
and demonstration projects to provide awards or 
incentives to individual health care profes- 
sionals under the authority of such Secretaries, 
including members of the uniformed services, 
Federal civilian employees, and contractor per- 
sonnel, to encourage and reward effective imple- 
mentation of innovative health care programs 
designed to improve quality, cost-effectiveness, 
health promotion, medical readiness, and other 
priority objectives. Such awards and incentives 
may include cash awards and, in the case of 
members of the armed forces and Federal civil- 
ian employees, personnel incentives. 

(B) Amounts available for the pay of members 
of the uniformed services shall be available for 
awards and incentives under this paragraph with 
respect to members of the uniformed services. 

(5) The Secretary of Defense may include in 
the studies and demonstration projects con- 
ducted under paragraph (1) studies and dem- 
onstration projects to improve the medical and 
dental readiness of members of reserve compo- 
nents of the armed forces, including the provi- 
sion of health care services to such members for 
which they are not otherwise entitled or eligible 
under this chapter. 

(6) The Secretary of Defense may include in 
the studies and demonstration projects con- 
ducted under paragraph (1) studies and dem- 
onstration projects to improve the continuity of 
health care services for family members of mo- 
bilized members of the reserve components of 
the armed forces who are eligible for such serv- 
ices under this chapter, including payment of a 
stipend for continuation of employer-provided 
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health coverage during extended periods of ac- 
tive duty. 

(b) Subject to the availability of appropria- 
tions for that purpose, the Secretary of Defense 
may enter into contracts with public or private 
agencies, institutions, and organizations to con- 
duct studies and demonstration projects under 
subsection (a). 

(c) The Secretary of Defense may obtain the 
advice and recommendations of such advisory 
committees as the Secretary considers appro- 
priate. Each such committee consulted by the 
Secretary under this subsection shall evaluate 
the proposed study or demonstration project as 
to the soundness of the objectives of such study 
or demonstration project, the likelihood of ob- 
taining productive results based on such study 
or demonstration project, the resources which 
were required to conduct such study or dem- 
onstration project, and the relationship of such 
study or demonstration project to other ongoing 
or completed studies and demonstration 
projects. 

(Added Pub. L. 98-94, title IX, § 933(a)(1), Sept. 24, 
1983, 97 Stat. 650; amended Pub. L. 98-557, §19(14), 
Oct. 30, 1984, 98 Stat. 2870; Pub. L. 105-261, div. A, 
title X, § 1031(a), Oct. 17, 1998, 112 Stat. 2123; Pub. 
L. 110-417, [div. A], title VII, §715, Oct. 14, 2008, 
122 Stat. 4505.) 

Amendments 

2008— Subsec. (a)(3) to (6). Pub. L. 110-417 added pars. 
(3) to (6). 

1998— Subsec. (a)(3). Pub. L. 105-261 struck out par. (3) 
which read as follows: "The Secretary of Defense shall 
submit to Congress from time to time written reports 
on the results of the studies and demonstration 
projects conducted under this subsection and shall in- 
clude in such reports such recommendations for im- 
proving' the health-care delivery systems of the uni- 
formed services as the Secretary considers appro- 
priate." 

1984— Subsec. (a)(1). Pub. L. 98-557 substituted ref- 
erence to other administering Secretaries for reference 
to Secretary of Health and Human Services. 

Effective Date 

Section 933(b) of Pub. L. 98-94 provided that: "Section 
1092 of title 10, United States Code, as added by sub- 
section (a), shall take effect on October 1, 1983." 

Military Health Risk Management Demonstration 
Project 

Pub. L. 110-417, [div. A], title VII, §712, Oct. 14, 2008, 
122 Stat. 4501, provided that: 

"(a) Demonstration Project Required. — The Sec- 
retary of Defense shall conduct a demonstration 
project designed to evaluate the efficacy of providing 
incentives to encourage healthy behaviors on the part 
of eligible military health system beneficiaries. 
"(b) Elements of Demonstration Project. — 

"(1) Wellness assessment.— The Secretary shall 
develop a wellness assessment to be offered to bene- 
ficiaries enrolled in the demonstration project. The 
wellness assessment shall incorporate nationally rec- 
ognized standards for health and healthy behaviors 
and shall be offered to determine a baseline and at 
appropriate intervals determined by the Secretary. 
The wellness assessment shall include the following: 
"(A) A self-reported health risk assessment. 
"(B) Physiological and biometric measures, in- 
cluding at least — 

"(i) blood pressure; 
"(ii) glucose level; 
"(iii) lipids; 



"(iv) nicotine use; and 
"(v) weight. 

"(2) Population enrolled. — Non-medicare eligible 
retired beneficiaries of the military health system 
and their dependents who are enrolled in TRICARE 
Prime and who reside in the demonstration project 
service area shall be offered the opportunity to enroll 
in the demonstration project. 

"(3) Geographic coverage of demonstration 
project. — The demonstration project shall be con- 
ducted in at least three geographic areas within the 
United States where TRICARE Prime is offered, as 
determined by the Secretary. The area covered by the 
project shall be referred to as the demonstration 
project service area. 

"(4) Programs. — The Secretary shall develop pro- 
grams to assist enrollees to improve healthy behav- 
iors, as identified by the wellness assessment. 

"(5) Inclusion of incentives required. — For the 
purpose of conducting the demonstration project, the 
Secretary may offer monetary and non-monetary in- 
centives to enrollees to encourage participation in 
the demonstration project. 

"(c) Evaluation of Demonstration Project. — The 
Secretary shall annually evaluate the demonstration 
project for the following: 

"(1) The extent to which the health risk assessment 
and the physiological and biometric measures of 
beneficiaries are improved from the baseline (as de- 
termined in the wellness assessment). 

"(2) In the case of baseline health risk assessments 
and physiological and biometric measures that re- 
flect healthy behaviors, the extent to which the 
measures are maintained. 

"(d) Implementation Plan. — The Secretary of De- 
fense shall submit a plan to implement the health risk 
management demonstration project required by this 
section not later than 90 days after the date of the en- 
actment of this Act [Oct. 14, 2008]. 

"(e) Duration of Project. — The health risk manage- 
ment demonstration project shall be implemented for a 
period of three years, beginning not later than March 
1, 2009, and ending three years after that date. 
"(f) Report. — 

"(1) In general. — The Secretary of Defense shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives an annual 
report on the effectiveness of the health risk manage- 
ment demonstration project in improving the health 
risk measures of military health system beneficiaries 
enrolled in the demonstration project. The first re- 
port shall be submitted not later than one year after 
the date of the enactment of this Act [Oct. 14, 2008], 
and subsequent reports shall be submitted for each 
year of the demonstration project with the final re- 
port being submitted not later than 90 days after the 
termination of the demonstration project. 

"(2) Matters covered. — Each report shall address, 
at a minimum, the following: 

"(A) The number of beneficiaries who were en- 
rolled in the project. 

"(B) The number of enrolled beneficiaries who 
participate in the project. 

"(C) The incentives to encourage healthy behav- 
iors that were provided to the beneficiaries in each 
beneficiary category, and the extent to which the 
incentives encouraged healthy behaviors. 

"(D) An assessment of the effectiveness of the 
demonstration project. 

"(E) Recommendations for adjustments to the 
demonstration project. 

"(F) The estimated costs avoided as a result of 
decreased health risk conditions on the part of each 
of the beneficiary categories. 

"(G) Recommendations for extending the dem- 
onstration project or implementing a permanent 
wellness assessment program. 

"(H) Identification of legislative authorities re- 
quired to implement a permanent program." 
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Availability of Chiropractic Health Care Services 

Pub. L. 109-163, div. A, title VII, §712, Jan. 6, 2006, 119 
Stat. 3343, provided that: 

"(a) Availability op Chiropractic Health Care 
Services. — The Secretary of the Air Force shall ensure 
that chiropractic health care services are available at 
all medical treatment facilities listed in table 5 of the 
report to Congress dated August 16, 2001, titled 'Chiro- 
practic Health Care Implementation Plan'. If the Sec- 
retary determines that it is not necessary or feasible to 
provide chiropractic health care services at any such 
facility, the Secretary shall provide such services at an 
alternative site for each such facility. 

"(b) Implementation and Report. — Not later than 
September 30, 2006, the Secretary of the Air Force 
shall — 

"(1) implement subsection (a); and 

"(2) submit to the Committees on Armed Services 
of the Senate and the House of Representatives a re- 
port on the availability of chiropractic health care 
services as required under subsection (a), including 
information on alternative sites at which such serv- 
ices have been made available." 

Pilot Program for Health Care Delivery 

Pub. L. 108-375, div. A, title VII, §721, Oct. 28, 2004, 118 
Stat. 1988, as amended by Pub. L. 110-181, div. A, title 
VII, §707, Jan. 28, 2008, 122 Stat. 189; Pub. L. 110-417, 
[div. A], title X, § 1061(e), Oct. 14, 2008, 122 Stat. 4613, 
provided that: 

"(a) Pilot Program. — The Secretary of Defense may 
conduct a pilot program at two or more military instal- 
lations for purposes of testing initiatives that build co- 
operative health care arrangements and agreements be- 
tween military installations and local and regional 
non-military health care systems. 

"(b) Requirements of Pilot Program. — In conduct- 
ing the pilot program, the Secretary of Defense shall — 
"(1) identify and analyze health care delivery op- 
tions involving the private sector and health care 
services in military facilities located on the installa- 
tion; 

"(2) determine the cost avoidance or savings result- 
ing from innovative partnerships between the Depart- 
ment of Defense and the private sector; 

"(3) study the potential, viability, cost efficiency, 
and health care effectiveness of Department of De- 
fense health care providers delivering health care in 
civilian community hospitals; 

"(4) determine the opportunities for and barriers to 
coordinating and leveraging the use of existing 
health care resources, including Federal, State, local, 
and contractor assets; and 

"(5) collaborate with State and local authorities to 
create an arrangement to share and exchange, be- 
tween the Department of Defense and non-military 
health care systems, personal health information and 
data of military personnel and their families. 
"(c) Consultation Requirements. — The Secretary of 
Defense shall develop the pilot program in consultation 
with the Secretaries of the military departments, rep- 
resentatives from the military installation selected for 
the pilot program, Federal, State, and local entities, 
and the TRICARE managed care support contractor 
with responsibility for that installation. 

"(d) Selection of Military Installation. — The pilot 
program may be implemented at two or more military 
installations selected by the Secretary of Defense. At 
least one of the selected military installations shall 
meet the following criteria: 

"(1) The military installation has members of the 
Armed Forces on active duty and members of reserve 
components of the Armed Forces that use the instal- 
lation as a training and operational base, with mem- 
bers routinely deploying in support of the global war 
on terrorism. 

"(2) The number of members of the Armed Forces 
on active duty permanently assigned to the military 
installation is [sic] has increased over the five years 
preceding 2008. 



"(3) One or more cooperative arrangements exist at 
the military installation with civilian health care en- 
tities in the form of specialty care services in the 
military medical treatment facility on the installa- 
tion. 

"(4) There is a military treatment facility on the 
installation that does not have inpatient or trauma 
center care capabilities. 

"(5) There is a civilian community hospital near 
the military installation with — 

"(A) limited capability to expand inpatient care 
beds, intensive care, and specialty services; and 

"(B) limited or no capability to provide trauma 
care. 

"(e) Duration of Pilot Program. — Implementation 
of the pilot program developed under this section shall 
begin not later than May 1, 2005, and shall be conducted 
during fiscal years 2005 through 2010. 

"(f) Reports. — With respect to any pilot program 
conducted under this section, the Secretary of Defense 
shall submit to the Committees on Armed Services of 
the Senate and of the House of Representatives — 

"(1) an interim report on the program, not later 

than 60 days after commencement of the program; 

and 

"(2) a final report describing the results of the pro- 
gram with recommendations for a model health care 
delivery system for other military installations, not 
later than July 1, 2010." 

Demonstration Project for Expanded Access to 
Mental Health Counselors 

Pub. L. 106-398, §1 [[div. A], title VII, §731], Oct. 30, 
2000, 114 Stat. 1654, 1654A-189, directed the Secretary of 
Defense, not later than Mar. 31, 2001, to submit to com- 
mittees of Congress a plan to carry out a demonstra- 
tion project under which licensed and certified profes- 
sional mental health counselors who had met eligi- 
bility requirements for participation as providers under 
CHAMPUS or the TRICARE program could provide 
services to covered beneficiaries under this chapter 
without referral by physicians or adherence to super- 
vision requirements, and directed the Secretary to con- 
duct such project during the 2-year period beginning 
Oct. 1, 2001, and to submit to Congress a report on such 
project not later than Feb. 1, 2003. 

Teleradiology Demonstration Project 

Pub. L. 106-398, §1 [[div. A], title VII, §732], Oct. 30, 
2000, 114 Stat. 1654, 1654A-191, authorized the Secretary 
of Defense to conduct a demonstration project during 
the 2-year period beginning on Oct. 30, 2000, under 
which a military medical treatment facility and each 
clinic supported by such facility would be linked by a 
digital radiology network through which digital radiol- 
ogy X-rays could be sent electronically from clinics to 
the military medical treatment facility. 

Joint Telemedicine and Telepharmacy Demonstra- 
tion Projects by the Department of Defense and 
Department of Veterans Affairs 

Pub. L. 106-65, div. A, title VII, §724, Oct. 5, 1999, 113 
Stat. 697, as amended by Pub. L. 108-136, div. A, title X, 
§ 1031(h)(2), Nov. 24, 2003, 117 Stat. 1605, authorized the 
Secretary of Defense and the Secretary of Veterans Af- 
fairs, during the three-year period beginning on Oct. 1, 
1999, to carry out joint demonstration projects for pur- 
poses of evaluating the feasibility and practicability of 
using telecommunications to provide radiologic and 
imaging services, diagnostic services, referral services, 
pharmacy services, and any other health care services 
designated by the Secretaries. 

Demonstration Program To Train Military 
Medical Personnel in Civilian Shock Trauma Units 

Pub. L. 104-106, div. A, title VII, §744, Feb. 10, 1996, 110 
Stat. 386, directed the Secretary of Defense to imple- 
ment, not later than Apr. 1, 1996, a demonstration pro- 
gram to evaluate the feasibility of providing shock 
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trauma training for military medical personnel 
through an agreement with one or more public or non- 
profit hospitals, and to submit to Congress a report de- 
scribing the scope and activities of the program not 
later than Mar. 1 of each year in which it was con- 
ducted, provided for the termination of the program on 
Mar. 31, 1998, and required the Comptroller General of 
the United States to submit to Congress a report evalu- 
ating its effectiveness not later than May 1, 1998. 

Demonstration Project on Management op Health 
Care in Catchment Areas and Other Demonstra- 
tion Projects 

Pub. L. 100-180, div. A, title VII, §731, Dec. 4, 1987, 101 
Stat. 1117, directed Secretary of Defense to conduct, be- 
ginning in fiscal year 1988 for at least two years, 
projects designed to demonstrate the alternative 
health care delivery system under which the com- 
mander of a medical facility of the uniformed services 
is responsible for all funding and all medical care of the 
covered beneficiaries in the catchment area of the fa- 
cility and to conduct specific projects for the purpose 
of demonstrating alternatives to providing health care 
under the military health care system, directed Sec- 
retary not later than 60 days after Dec. 4, 1987, to sub- 
mit to Congress a report that provides an outline and 
discussion of the manner in which the Secretary in- 
tends to structure and conduct each demonstration 
project and to develop and submit to Congress a meth- 
odology to be used in evaluating the results of the dem- 
onstration projects, and submit to Congress an Interim 
report on each demonstration project after such project 
has been in effect for at least 12 months and a final re- 
port on each such project when each project is com- 
pleted. 

Chiropractic Health Care 

Pub. L. 108-375, div. A, title VII, §718, Oct. 28, 2004, 118 
Stat. 1987, provided that: 

"(a) Establishment. — Not later than 120 days after 
the date of the enactment of this Act [Oct. 28, 2004], the 
Secretary of Defense shall establish an oversight advi- 
sory committee to provide the Secretary with advice 
and recommendations regarding the continued develop- 
ment and implementation of an effective program of 
chiropractic health care benefits for members of the 
uniformed services on active duty. 

"(b) Membership. — The advisory committee shall be 
composed of members selected from among persons 
who, by reason of education, training, and experience, 
are experts In chiropractic health care, as follows: 

"(1) Members appointed by the Secretary of Defense 
in such number as the Secretary determines appro- 
priate for carrying out the duties of the advisory 
committee effectively, including not fewer than three 
practicing representatives of the chiropractic health 
care profession. 

"(2) A representative of each of the uniformed serv- 
ices, as designated by the administering Secretary 
concerned. 

"(c) Chairman. — The Secretary of Defense shall des- 
ignate one member of the advisory committee to serve 
as the Chairman of the advisory committee. 

"(d) Meetings. — The advisory committee shall meet 
at the call of the Chairman, but not fewer than three 
times each fiscal year, beginning in fiscal year 2005. 

"(e) Duties. — The advisory committee shall have the 
following duties: 

"(1) Review and evaluate the program of chiroprac- 
tic health care benefits provided to members of the 
uniformed services on active duty under chapter 55 of 
title 10, United States Code. 

"(2) Provide the Secretary of Defense with advice 
and recommendations as described in subsection (a). 

"(3) Upon the Secretary's determination that the 
program of chiropractic health care benefits referred 
to in paragraph (1) has been fully implemented, pre- 
pare and submit to the Secretary a report containing 
the advisory committee's evaluation of the imple- 
mentation of such program. 



"(f) Report. — The Secretary of Defense, following re- 
ceipt of the report by the advisory committee under 
subsection (e)(3), shall submit to the Committees on 
Armed Services of the Senate and of the House of Rep- 
resentatives a report containing the following: 

"(1) A copy of the advisory committee report, to- 
gether with the Secretary's comments on the report. 

"(2) An explanation of the criteria and rationale 
that the Secretary used to determine that the pro- 
gram of chiropractic health care benefits was fully 
Implemented. 

"(3) The Secretary's views with regard to the future 
Implementation of the program of chiropractic 
health care benefits. 

"(g) Applicability of Temporary Organizations 
Law.— (1) Section 3161 of title 5, United States Code, 
shall apply to the advisory committee under this sec- 
tion. 

"(2) The Federal Advisory Committee Act (5 U.S.C. 
App.) shall not apply to the oversight advisory commit- 
tee under this section. 

"(h) Termination. — The advisory committee shall 
terminate 90 days after the date on which the Sec- 
retary submits the report under subsection (f)." 

Pub. L. 108-136, div. A, title VII, §711, Nov. 24, 2003, 117 
Stat. 1530, provided that: "The Secretary of Defense 
shall accelerate the implementation of the plan re- 
quired by section 702 of the Floyd D. Spence National 
Defense Authorization Act for Fiscal Year 2001 (Public 
Law 106-398; 114 Stat. 1654A-173) [set out below] (relat- 
ing to chiropractic health care services and benefits), 
with a goal of completing implementation of the plan 
by October 1, 2005." 

Pub. L. 106-398, §1 [[div. A], title VII, §702], Oct. 30, 

2000, 114 Stat. 1654, 1654A-173, provided that: 

"(a) Plan Required. — (1) Not later than March 31, 

2001, the Secretary of Defense shall complete develop- 
ment of a plan to provide chiropractic health care serv- 
ices and benefits, as a permanent part of the Defense 
Health Program (including the TRICARE program), for 
all members of the uniformed services who are entitled 
to care under section 1074(a) of title 10, United States 
Code. 

"(2) The plan shall provide for the following: 

"(A) Access, at designated military medical treat- 
ment facilities, to the scope of chiropractic services 
as determined by the Secretary, which includes, at a 
minimum, care for neuro-musculoskeletal conditions 
typical among military personnel on active duty. 

"(B) A detailed analysis of the projected costs of 
fully Integrating chiropractic health care services 
Into the military health care system. 

"(C) An examination of the proposed military medi- 
cal treatment facilities at which such services would 
be provided. 

"(D) An examination of the military readiness re- 
quirements for chiropractors who would provide such 
services. 

"(E) An examination of any other relevant factors 
that the Secretary considers appropriate. 

"(F) Phased-in implementation of the plan over a 5- 
year period, beginning on October 1, 2001. 
"(b) Consultation Requirements. — The Secretary of 
Defense shall consult with the other administering Sec- 
retaries described in section 1073 of title 10, United 
States Code, and the oversight advisory committee es- 
tablished under section 731 of the National Defense Au- 
thorization Act for Fiscal Year 1995 (Public Law 
103-337; 10 U.S.C. 1092 note) regarding the following: 

"(1) The development and implementation of the 
plan required under subsection (a). 

"(2) Each report that the Secretary is required to 
submit to Congress regarding the plan. 

"(3) The selection of the military medical treat- 
ment facilities at which the chiropractic services de- 
scribed In subsection (a)(2)(A) are to be provided. 
"(c) Continuation of Current Services. — Until the 
plan required under subsection (a) is implemented, the 
Secretary shall continue to furnish the same level of 
chiropractic health care services and benefits under the 
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Defense Health Program that is provided during- fiscal 
year 2000 at military medical treatment facilities that 
provide such services and benefits. 

"(d) Report Required. — Not later than January 31, 
2001, the Secretary of Defense shall submit a report on 
the plan required under subsection (a), together with 
appropriate appendices and attachments, to the Com- 
mittees on Armed Services of the Senate and the House 
of Representatives. 

"(e) GAO Reports.— The Comptroller General shall 
monitor the development and implementation of the 
plan required under subsection (a), including the ad- 
ministration of services and benefits under the plan, 
and periodically submit to the committees referred to 
in subsection (d) written reports on such development 
and implementation." 

Pub. L. 103-337, div. A, title VII, §731, Oct. 5, 1994, 108 
Stat. 2809, as amended by Pub. L. 105-85, div. A, title 
VII, §739, Nov. 18, 1997, 111 Stat. 1815; Pub. L. 106-65, div. 
A, title VII, § 702(a), Oct. 5, 1999, 113 Stat. 680, directed 
the Secretary of Defense to develop and carry out a 
demonstration program for fiscal years 1995 to 1999 to 
evaluate the feasibility and advisability of furnishing 
chiropractic care through the medical care facilities of 
the Armed Forces, to continue to furnish the same 
chiropractic care in fiscal year 2000, to submit reports 
to Congress in 1995 and 1998 with a final report due Jan. 
31, 2000, to establish an oversight advisory committee 
to assist and advise the Secretary with regard to the 
development and conduct of the demonstration pro- 
gram, and, not later than Mar. 31, 2000, to submit to 
Congress an implementation plan for the full integra- 
tion of chiropractic health care services into the mili- 
tary health care system of the Department of Defense, 
including the TRICARE program, if the provision of 
such care was the Secretary's recommendation. 

Pub. L. 98-525, title VI, § 632(b), Oct. 19, 1984, 98 Stat. 
2543, provided that: "The Secretary of Defense, in con- 
sultation with the Secretary of Health and Human 
Services, shall conduct demonstration projects under 
section 1092 of title 10, United States Code, for the pur- 
pose of evaluating the cost-effectiveness of chiropractic 
care. In the conduct of such demonstration projects, 
chiropractic care (including manual manipulation of 
the spine and other routine chiropractic procedures au- 
thorized under joint regulations prescribed by the Sec- 
retary of Defense and the Secretary of Health and 
Human Services and not otherwise prohibited by law) 
may be provided as appropriate under chapter 55 of 
title 10, United States Code." 

§ 1092a. Persons entering the armed forces: base- 
line health data 

(a) Program Required. — The Secretary of De- 
fense shall carry out a program — 

(1) to collect baseline health data from each 
person entering the armed forces, at the time 
of entry into the armed forces; and 

(2) to provide for computerized compilation 
and maintenance of the baseline health data. 

(b) Purposes. — The program under this sec- 
tion shall be designed to achieve the following 
purposes: 

(1) To facilitate understanding of how subse- 
quent exposures related to service in the 
armed forces affect health. 

(2) To facilitate development of early inter- 
vention and prevention programs to protect 
health and readiness. 

(Added Pub. L. 108-375, div. A, title VII, 
§ 733(a)(1), Oct. 28, 2004, 118 Stat. 1997.) 

Time for Implementation 

Pub. L. 108-375, div. A, title VII, § 733(a)(3), Oct. 28, 
2004, 118 Stat. 1998, provided that: "The Secretary of 
Defense shall implement the program required under 



section 1092a of title 10, United States Code (as added 
by paragraph (1)), not later than two years after the 
date of the enactment of this Act [Oct. 28, 2004]." 

§ 1093. Performance of abortions: restrictions 

(a) Restriction on Use of Funds. — Funds 
available to the Department of Defense may not 
be used to perform abortions except where the 
life of the mother would be endangered if the 
fetus were carried to term. 

(b) Restriction on Use of Facilities. — No 
medical treatment facility or other facility of 
the Department of Defense may be used to per- 
form an abortion except where the life of the 
mother would be endangered if the fetus were 
carried to term or in a case in which the preg- 
nancy is the result of an act of rape or incest. 

(Added Pub. L. 98-525, title XIV, § 1401(e)(5)(A), 
Oct. 19, 1984, 98 Stat. 2617; amended Pub. L. 
104-106, div. A, title VII, § 738(a), (b)(1), Feb. 10, 
1996, 110 Stat. 383.) 

Prior Provisions 

Provisions similar to those in subsec. (a) of this sec- 
tion were contained in the following appropriation 
acts: 

Pub. L. 98-473, title I, §101(h) [title VIII, §8044], Oct. 
12, 1984, 98 Stat. 1904, 1931. 

Pub. L. 98-212, title VII, §751, Dec. 8, 1983, 97 Stat. 
1447. 

Pub. L. 97-377, title I, § 101(c) [title VII, §755], Dec. 21, 
1982, 96 Stat. 1833, 1860. 

Pub. L. 97-114, title VII, §757, Dec. 29, 1981, 95 Stat. 
1588. 

Pub. L. 96-527, title VII, §760, Dec. 15, 1980, 94 Stat. 
3091. 

Pub. L. 96-154, title VII, §762, Dec. 21, 1979, 93 Stat. 
1162. 

Pub. L. 95-457, title VIII, §863, Oct. 13, 1978, 92 Stat. 
1254. 

Amendments 

1996— Pub. L. 104-106, § 738(b)(1), amended section 
catchline generally, substituting "Performance of 
abortions: restrictions" for "Restrictions on use of 
funds for abortions". 

Pub. L. 104-106, § 738(a), designated existing provisions 
as subsec. (a), inserted subsec. heading, and added sub- 
sec, (b). 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

Privately Funded Abortions at Military Hospitals 

Memorandum of the President of the United States, 
Jan. 22, 1993, 58 F.R. 6439, provided: 

Memorandum for the Secretary of Defense 

Section 1093 of title 10 of the United States Code pro- 
hibits the use of Department of Defense ("DOD") funds 
to perform abortions except where the life of a woman 
would be endangered if the fetus were carried to term. 
By memoranda of December 21, 1987, and June 21, 1988, 
DOD has gone beyond what I am informed are the re- 
quirements of the statute and has banned all abortions 
at U.S. military facilities, even where the procedure is 
privately funded. This ban is unwarranted. Accord- 
ingly, I hereby direct that you reverse the ban imme- 
diately and permit abortion services to be provided, if 
paid for entirely with non-DOD funds and in accordance 
with other relevant DOD policies and procedures. 

You are hereby authorized and directed to publish 
this memorandum in the Federal Register. 

William J. Clinton. 
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§ 1094. Licensure requirement for health-care 
professionals 

(a) (1) A person under the jurisdiction of the 
Secretary of a military department may not 
provide health care independently as a health- 
care professional under this chapter unless the 
person has a current license to provide such 
care. In the case of a physician, the physician 
may not provide health care as a physician 
under this chapter unless the current license is 
an unrestricted license that is not subject to 
limitation on the scope of practice ordinarily 
granted to other physicians for a similar spe- 
cialty by the jurisdiction that granted the li- 
cense. 

(2) The Secretary of Defense may waive para- 
graph (1) with respect to any person in unusual 
circumstances. The Secretary shall prescribe by 
regulation the circumstances under which such 
a waiver may be granted. 

(b) The commanding officer of each health 
care facility of the Department of Defense shall 
ensure that each person who provides health 
care independently as a health-care professional 
at the facility meets the requirement of sub- 
section (a). 

(c) (1) A person (other than a person subject to 
chapter 47 of this title) who provides health care 
in violation of subsection (a) is subject to a civil 
money penalty of not more than $5,000. 

(2) The provisions of subsections (c) and (e) 
through (h) of section 1128A of the Social Secu- 
rity Act (42 U.S.C. 1320a-7a) shall apply to the 
imposition of a civil money penalty under para- 
graph (1) in the same manner as they apply to 
the imposition of a civil money penalty under 
that section, except that for purposes of this 
subsection — 

(A) a reference to the Secretary in that sec- 
tion is deemed a reference to the Secretary of 
Defense; and 

(B) a reference to a claimant in subsection 
(e) of that section is deemed a reference to the 
person described in paragraph (1). 

(d) (1) Notwithstanding any law regarding the 
licensure of health care providers, a health-care 
professional described in paragraph (2) or (3) 
may practice the health profession or profes- 
sions of the health-care professional at any loca- 
tion in any State, the District of Columbia, or a 
Commonwealth, territory, or possession of the 
United States, regardless of where such health- 
care professional or the patient are located, so 
long as the practice is within the scope of the 
authorized Federal duties. 

(2) A health-care professional referred to in 
paragraph (1) as being described in this para- 
graph is a member of the armed forces, civilian 
employee of the Department of Defense, per- 
sonal services contractor under section 1091 of 
this title, or other health-care professional cre- 
dentialed and privileged at a Federal health care 
institution or location specially designated by 
the Secretary for this purpose who — 

(A) has a current license to practice medi- 
cine, osteopathic medicine, dentistry, or an- 
other health profession; and 

(B) is performing authorized duties for the 
Department of Defense. 



(3) A health-care professional referred to in 
paragraph (1) as being described in this para- 
graph is a member of the National Guard who — 

(A) has a current license to practice medi- 
cine, osteopathic medicine, dentistry, or an- 
other health profession; and 

(B) is performing training or duty under sec- 
tion 502(f) of title 32 in response to an actual 
or potential disaster. 

(e) In this section: 

(1) The term "license" — 

(A) means a grant of permission by an offi- 
cial agency of a State, the District of Co- 
lumbia, or a Commonwealth, territory, or 
possession of the United States to provide 
health care independently as a health-care 
professional; and 

(B) includes, in the case of such care fur- 
nished in a foreign country by any person 
who is not a national of the United States, 
a grant of permission by an official agency 
of that foreign country for that person to 
provide health care independently as a 
health-care professional. 

(2) The term "health-care professional" 
means a physician, dentist, clinical psycholo- 
gist, marriage and family therapist certified 
as such by a certification recognized by the 
Secretary of Defense, or nurse and any other 
person providing direct patient care as may be 
designated by the Secretary of Defense in reg- 
ulations. 

(Added Pub. L. 99-145, title VI, § 653(a)(1), Nov. 8, 
1985, 99 Stat. 657; amended Pub. L. 99-661, div. A, 
title XIII, § 1343(a)(5), Nov. 14, 1986, 100 Stat. 3992; 
Pub. L. 101-189, div. A, title VI, § 653(e)(1), title 
XVI, § 1622(e)(3), Nov. 29, 1989, 103 Stat. 1463, 1605; 
Pub. L. 105-85, div. A, title VII, §737, Nov. 18, 
1997, 111 Stat. 1814; Pub. L. 105-261, div. A, title 
VII, § 734(a), Oct. 17, 1998, 112 Stat. 2072; Pub. L. 
108-375, div. A, title VII, § 717(b), Oct. 28, 2004, 118 
Stat. 1986; Pub. L. 111-383, div. A, title VII, §713, 
Jan. 7, 2011, 124 Stat. 4247; Pub. L. 112-81, div. A, 
title VII, § 713(a), Dec. 31, 2011, 125 Stat. 1476.) 

Amendments 

2011— Subsec. (d)(1). Pub. L. 112-81, § 713(a)(1), inserted 
"at any location" before "in any State" and sub- 
stituted "regardless of where such health-care profes- 
sional or the patient are located, so long as the prac- 
tice is within the scope of the authorized Federal du- 
ties." for "regardless of whether the practice occurs in 
a health care facility of the Department of Defense, a 
civilian facility affiliated with the Department of De- 
fense, or any other location authorized by the Sec- 
retary of Defense." 

Pub. L. 111-383, §713(1), inserted "or (3)" after "para- 
graph (2)". 

Subsec. (d)(2). Pub. L. 112-81, § 713(a)(2), substituted 
"member of the armed forces, civilian employee of the 
Department of Defense, personal services contractor 
under section 1091 of this title, or other health-care 
professional credentialed and privileged at a Federal 
health care institution or location specially designated 
by the Secretary for this purpose" for "member of the 
armed forces". 

Pub. L. 111-383, §713(2), inserted "as being described 
in this paragraph" after "paragraph (1)" in introduc- 
tory provisions. 

Subsec. (d)(3). Pub. L. 111-383, §713(3), added par. (3). 

2004— Subsec. (e)(2). Pub. L. 108-375 inserted "mar- 
riage and family therapist certified as such by a certifi- 
cation recognized by the Secretary of Defense," after 
"psychologist,". 
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1998— Subsec. (a)(1). Pub. L. 105-261 inserted at end 
"In the case of a physician, the physician may not pro- 
vide health care as a physician under this chapter un- 
less the current license is an unrestricted license that 
is not subject to limitation on the scope of practice or- 
dinarily granted to other physicians for a similar spe- 
cialty by the jurisdiction that granted the license." 

1997— Subsecs. (d), (e). Pub. L. 105-85 added subsec. (d) 
and redesignated former subsec. (d) as (e). 

1989— Subsec. (c)(2). Pub. L. 101-189, § 653(e)(1), sub- 
stituted "subsections (c) and (e) through (h)" for "sub- 
sections (b) and (d) through (g)". 

Subsec. (d)(1). Pub. L. 101-189, § 1622(e)(3)(A), sub- 
stituted "The term 'license" for '"License" in intro- 
ductory provisions. 

Subsec. (d)(2). Pub. L. 101-189, § 1622(e)(3)(B), sub- 
stituted "The term 'health-care" for '"Health-care". 

1986— Subsec. (d)(2). Pub. L. 99-661 realigned margin of 
par. (2) to conform to margin of par. (1). 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title VII, § 734(c)(1), Oct. 17, 
1998, 112 Stat. 2073, provided that: "The amendment 
made by subsection (a) [amending this section] shall 
take effect on October 1, 1999." 

Effective Date 

Section 653(b) of Pub. L. 99-145 provided that: "Sec- 
tion 1094 of title 10, United States Code, as added by 
subsection (a), does not apply during the three-year pe- 
riod beginning on the date of the enactment of this Act 
[Nov. 8, 1985] with respect to the provision of health 
care by any person who on the date of the enactment 
of this Act is a member of the Armed Forces." 

Regulations 

Pub. L. 112-81, div. A, title VII, § 713(b), Dec. 31, 2011, 
125 Stat. 1476, provided that: "The Secretary of Defense 
shall prescribe regulations to carry out the amend- 
ments made by this section [amending this section]." 

§ 1094a. Continuing medical education require- 
ments: system for monitoring physician com- 
pliance 

The Secretary of Defense shall establish a 
mechanism for ensuring that each person under 
the jurisdiction of the Secretary of a military 
department who provides health care under this 
chapter as a physician satisfies the continuing 
medical education requirements applicable to 
the physician. 

(Added Pub. L. 105-261, div. A, title VII, 
§ 734(b)(1), Oct. 17, 1998, 112 Stat. 2073.) 

Implementation 

Pub. L. 105-261, div. A, title VII, § 734(c)(2), Oct. 17, 
1998, 112 Stat. 2073, provided that: "The system required 
by section 1094a of title 10, United States Code (as 
added by subsection (b)), shall take effect on the date 
that is three years after the date of the enactment of 
this Act [Oct. 17, 1998]." 

Joint Pilot Program for Providing Graduate 
Medical Education and Training for Physicians 

Pub. L. 107-314, div. A, title VII, §725(a)-(d), Dec. 2, 
2002, 116 Stat. 2599, provided that: 

"(a) In General.— The Secretary of Defense and the 
Secretary of Veterans Affairs shall jointly carry out a 
pilot program under which graduate medical education 
and training is provided to military physicians and 
physician employees of the Department of Defense and 
the Department of Veterans Affairs through one or 
more programs carried out in military medical treat- 
ment facilities of the Department of Defense and medi- 
cal centers of the Department of Veterans Affairs. The 
pilot program shall begin not later than January 1, 
2003. 



"(b) Cost-Sharing Agreement.— The Secretaries 
shall enter into an agreement for carrying out the pilot 
program. The agreement shall establish means for each 
Secretary to assist in paying the costs, with respect to 
individuals under the jurisdiction of that Secretary, in- 
curred by the other Secretary in providing medical 
education and training under the pilot program. 

"(c) Use of Existing Authorities. — To carry out the 
pilot program, the Secretary of Defense and the Sec- 
retary of Veterans Affairs may use authorities provided 
to them under this subtitle [subtitle C (§§721-726) of 
title VII of div. A of Pub. L. 107-314, amending section 
1104 of this title and sections 8110 and 8111 of Title 38, 
Veterans' Benefits, enacting provisions set out as notes 
under section 1074g of this title and sections 8110 and 
8111 of Title 38, and repealing provisions set out as a 
note under this section], section 8111 of title 38, United 
States Code (as amended by section 721(a)), and other 
laws relating to the furnishing or support of medical 
education and the cooperative use of facilities. 

"(d) Termination of Program. — The pilot program 
under this section shall terminate on July 31, 2008." 

Joint DOD-VA Pilot Program for Providing Grad- 
uate Medical Education and Training for Physi- 
cians 

Pub. L. 107-107, div. A, title VII, §738, Dec. 28, 2001, 115 
Stat. 1173, authorized a pilot program providing grad- 
uate medical education and training for physicians to 
be carried out jointly by the Secretary of Defense and 
the Secretary of Veterans Affairs, prior to repeal by 
Pub. L. 107-314, div. A, title VII, § 725(e), Dec. 2, 2002, 116 
Stat. 2599. 

§ 1095. Health care services incurred on behalf of 
covered beneficiaries: collection from third- 
party payers 

(a) (1) In the case of a person who is a covered 
beneficiary, the United States shall have the 
right to collect from a third-party payer reason- 
able charges for health care services incurred by 
the United States on behalf of such person 
through a facility of the uniformed services to 
the extent that the person would be eligible to 
receive reimbursement or indemnification from 
the third-party payer if the person were to incur 
such charges on the person's own behalf. If the 
insurance, medical service, or health plan of 
that payer includes a requirement for a deduct- 
ible or copayment by the beneficiary of the plan, 
then the amount that the United States may 
collect from the third-party payer is a reason- 
able charge for the care provided less the appro- 
priate deductible or copayment amount. 

(2) A covered beneficiary may not be required 
to pay an additional amount to the United 
States for health care services by reason of this 
section. 

(b) No provision of any insurance, medical 
service, or health plan contract or agreement 
having the effect of excluding from coverage or 
limiting payment of charges for certain care 
shall operate to prevent collection by the United 
States under subsection (a) if that care is pro- 
vided — 

(1) through a facility of the uniformed serv- 
ices; 

(2) directly or indirectly by a governmental 
entity; 

(3) to an individual who has no obligation to 
pay for that care or for whom no other person 
has a legal obligation to pay; or 

(4) by a provider with which the third party 
payer has no participation agreement. 
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(c) Under regulations prescribed under sub- 
section (f), records of the facility of the uni- 
formed services that provided health care serv- 
ices to a beneficiary of an insurance, medical 
service, or health plan of a third-party payer 
shall be made available for inspection and re- 
view by representatives of the payer from which 
collection by the United States is sought. 

(d) Notwithstanding subsections (a) and (b), 
and except as provided in subsection (j), collec- 
tion may not be made under this section in the 
case of a plan administered under title XVIII or 
XIX of the Social Security Act (42 U.S.C. 1395 et 
seq.). 

(e) (1) The United States may institute and 
prosecute legal proceedings against a third- 
party payer to enforce a right of the United 
States under this section. 

(2) The administering Secretary may com- 
promise, settle, or waive a claim of the United 
States under this section. 

(f) The Secretary of Defense, in consultation 
with the other administering Secretaries, shall 
prescribe regulations for the administration of 
this section. Such regulations shall provide for 
computation of the reasonable cost of health 
care services. Computation of such reasonable 
cost may be based on — 

(1) per diem rates; 

(2) all-inclusive per visit rates; 

(3) diagnosis-related groups; or 

(4) such other method as may be appropriate. 

(g) Amounts collected under this section from 
a third-party payer or under any other provision 
of law from any other payer for health care serv- 
ices provided at or through a facility of the uni- 
formed services shall be credited to the appro- 
priation supporting the maintenance and oper- 
ation of the facility and shall not be taken into 
consideration in establishing the operating 
budget of the facility. 

(h) In this section: 

(1) The term "third-party payer" means an 
entity that provides an insurance, medical 
service, or health plan by contract or agree- 
ment, including an automobile liability insur- 
ance or no fault insurance carrier, and any 
other plan or program that is designed to pro- 
vide compensation or coverage for expenses in- 
curred by a beneficiary for health care serv- 
ices or products. Such term also includes enti- 
ties described in subsection (j) under the terms 
and to the extent provided in such subsection. 

(2) The term "insurance, medical service, or 
health plan" includes a preferred provider or- 
ganization, an insurance plan described as 
Medicare supplemental insurance, and a per- 
sonal injury protection plan or medical pay- 
ments benefit plan for personal injuries result- 
ing from the operation of a motor vehicle. 

(3) The term "health care services" includes 
products provided or purchased through a fa- 
cility of the uniformed services. 

(i) (l) In the case of a third-party payer that is 
an automobile liability insurance or no fault in- 
surance carrier, the right of the United States 
to collect under this section shall extend to 
health care services provided to a person enti- 
tled to health care under section 1074(a) of this 
title. 



(2) In cases in which a tort liability is created 
upon some third person, collection from a third- 
party payer that is an automobile liability in- 
surance carrier shall be governed by the provi- 
sions of Public Law 87-693 (42 U.S.C. 2651 et seq.). 

(j) The Secretary of Defense may enter into an 
agreement with any health maintenance organi- 
zation, competitive medical plan, health care 
prepayment plan, or other similar plan (pursu- 
ant to regulations issued by the Secretary) pro- 
viding for collection under this section from 
such organization or plan for services provided 
to a covered beneficiary who is an enrollee in 
such organization or plan. 

(k)(l) To improve the administration of this 
section and sections 1079(j)(l) and 1086(d) of this 
title, the Secretary of Defense, in consultation 
with the other administering Secretaries, may 
prescribe regulations providing for the collec- 
tion of information regarding insurance, medi- 
cal service, or health plans of third-party payers 
held by covered beneficiaries. 

(2) The collection of information under regula- 
tions prescribed under paragraph (1) shall be 
conducted in the same manner as is provided in 
section 1862(b)(5) of the Social Security Act (42 
U.S.C. 1395y(b)(5)). The Secretary may provide 
for obtaining from the Commissioner of Social 
Security employment information comparable 
to the information provided to the Adminis- 
trator of the Centers for Medicare & Medicaid 
Services pursuant to such section. Such regula- 
tions may require the mandatory disclosure of 
Social Security account numbers for all covered 
beneficiaries. 

(3) The Secretary may disclose relevant em- 
ployment information collected under this sub- 
section to fiscal intermediaries or other des- 
ignated contractors. 

(4) The Secretary may provide for contacting 
employers of covered beneficiaries to obtain 
group health plan information comparable to 
the information authorized to be obtained under 
section 1862(b)(5)(C) of the Social Security Act 
(42 U.S.C. 1395y(b)(5)(C)). Notwithstanding clause 
(iii) of such section, clause (ii) of such section 
regarding the imposition of civil money pen- 
alties shall apply to the collection of informa- 
tion under this paragraph. 

(5) Information obtained under this subsection 
may not be disclosed for any purpose other than 
to carry out the purpose of this section and sec- 
tions 1079(j)(l) and 1086(d) of this title. 

(Added Pub. L. 99-272, title II, § 2001(a)(1), Apr. 7, 
1986, 100 Stat. 100; amended Pub. L. 101-189, div. 
A, title VII, § 727(a), title XVI, § 1622(e)(5), Nov. 
29, 1989, 103 Stat. 1480, 1605; Pub. L. 101-510, div. 
A, title VII, §713(a)-(d)(2), Nov. 5, 1990, 104 Stat. 
1583, 1584; Pub. L. 102-25, title VII, §701(j)(8), Apr. 
6, 1991, 105 Stat. 116; Pub. L. 102-190, div. A, title 
VII, §714, Dec. 5, 1991, 105 Stat. 1403; Pub. L. 
103-160, div. A, title VII, §713, Nov. 30, 1993, 107 
Stat. 1689; Pub. L. 103-337, div. A, title VII, 
§ 714(b), title X, § 1070(b)(6), Oct. 5, 1994, 108 Stat. 
2802, 2857; Pub. L. 104-106, div. A, title VII, §734, 
Feb. 10, 1996, 110 Stat. 381; Pub. L. 104-201, div. A, 
title VII, § 735(a), (b), Sept. 23, 1996, 110 Stat. 
2598; Pub. L. 106-65, div. A, title VII, § 716(c)(1), 
Oct. 5, 1999, 113 Stat. 691; Pub. L. 107-314, div. A, 
title X, § 1041(a)(5), Dec. 2, 2002, 116 Stat. 2645; 
Pub. L. 108-173, title IX, § 900(e)(4)(B), Dec. 8, 
2003, 117 Stat. 2373.) 
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References in Text 

The Social Security Act, referred to in subsec. (d), is 
act Aug. 14, 1935, oh. 531, 49 Stat. 620, as amended. Titles 
XVIII and XIX of the Social Security Act are classified 
generally to subchapters XVIII (§1395 et seq.) and XIX 
(§1396 et seq.) of chapter 7 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see section 1305 of Title 42 and Tables. 

Public Law 87-693, referred to in subsec. (i)(2), is Pub. 
L. 87-693, Sept. 25, 1962, 76 Stat. 593, which is classified 
generally to chapter 32 (§2651 et seq.) of Title 42. For 
complete classification of this Act to the Code, see 
Tables. 

Codification 

Another section 1095 was renumbered section 1095a of 
this title. 

Amendments 

2003— Subsec. (k)(2). Pub. L. 108-173 substituted "Cen- 
ters for Medicare & Medicaid Services" for "Health 
Care Financing Administration" in second sentence. 

2002— Subsec. (g). Pub. L. 107-314 struck out par. (1) 
designation and par. (2) which read as follows: "Not 
later than February 15 of each year, the Secretary of 
Defense shall submit to Congress a report specifying for 
each facility of the uniformed services the amount 
credited to the facility under this subsection during the 
preceding fiscal year." 

1999— Subsec. (a)(1). Pub. L. 106-65, § 716(c)(1)(A), sub- 
stituted "reasonable charges for" for "the reasonable 
costs of", "such charges" for "such costs", and "a rea- 
sonable charge for" for "the reasonable cost of". 

Subsec. (g)(1). Pub. L. 106-65, § 716(c)(1)(B), struck out 
"the costs of" after "any other payer for". 

Subsec. (h)(1). Pub. L. 106-65, § 716(c)(1)(C), substituted 
"The term 'third-party payer' means an entity that 
provides an insurance, medical service, or health plan 
by contract or agreement, including an automobile li- 
ability insurance or no fault insurance carrier, and any 
other plan or program that is designed to provide com- 
pensation or coverage for expenses incurred by a bene- 
ficiary for health care services or products." for "The 
term 'third-party payer' means an entity that provides 
an insurance, medical service, or health plan by con- 
tract or agreement, including an automobile liability 
insurance or no fault insurance carrier and a workers' 
compensation program or plan." 

1996— Subsec. (g)(1). Pub. L. 104-201, § 735(a), inserted 
"or through" after "provided at". 

Subsec. (h)(1). Pub. L. 104-201, § 735(b)(1), inserted 
"and a workers' compensation program or plan" after 
"insurance carrier". 

Subsec. (h)(2). Pub. L. 104-201, § 735(b)(2), substituted 
"organization," for "organization and" and inserted be- 
fore period at end ", and a personal injury protection 
plan or medical payments benefit plan for personal in- 
juries resulting from the operation of a motor vehicle". 

Subsec. (k). Pub. L. 104-106 added subsec. (k). 

1994— Subsec. (b). Pub. L. 103-337, § 714(b)(1), sub- 
stituted "shall operate to prevent collection by the 
United States under subsection (a) if that care is pro- 
vided — " and pars. (1) to (4) for "if that care is provided 
through a facility of the uniformed services shall oper- 
ate to prevent collection by the United States under 
subsection (a)." 

Subsec. (d). Pub. L. 103-337, § 714(b)(2), inserted "and 
except as provided in subsection (j)," after "(b),". 

Subsec. (g). Pub. L. 103-337, § 1070(b)(6), made tech- 
nical correction to directory language of Pub. L. 
103-160, § 713(a)(1). See 1993 Amendment note below. 

Subsec. (h)(1). Pub. L. 103-337, § 714(b)(3), inserted at 
end "Such term also includes entities described in sub- 
section (j) under the terms and to the extent provided 
in such subsection." 

Subsec. (j). Pub. L. 103-337, § 714(b)(4), added subsec. 
(j). 

1993— Subsec. (g). Pub. L. 103-160, § 713(c), designated 
existing provisions as par. (1) and added par. (2). 



Pub. L. 103-160, § 713(a)(2), inserted before period "and 
shall not be taken into consideration in establishing 
the operating budget of the facility". 

Pub. L. 103-160, § 713(a)(1), as amended by Pub. L. 
103-337, § 1070(b)(6), inserted "or under any other provi- 
sion of law from any other payer" after "third-party 
payer". 

Subsec. (h). Pub. L. 103-160, § 713(b), inserted "a pre- 
ferred provider organization and" after "includes" in 
par. (2) and added par. (3). 

1991— Subsec. (a)(1). Pub. L. 102-25 inserted "a" before 
"covered beneficiary". 

Subsec. (i)(2). Pub. L. 102-190 struck out "or no fault 
insurance" before "carrier". 

1990— Pub. L. 101-510, §713(d)(2), substituted "Health 
care services incurred on behalf of covered bene- 
ficiaries: collection from third-party payers" for "Col- 
lection from third-party payers of reasonable inpatient 
hospital care costs incurred on behalf of retirees and 
dependents" in section catchline. 

Subsec. (a)(1). Pub. L. 101-510, § 713(d)(1)(A), sub- 
stituted "covered beneficiary" for "covered by section 
1074(b), 1076(a), or 1076(b) of this title". 

Pub. L. 101-510, § 713(a)(1), substituted "health care 
services" for "inpatient hospital care". 

Subsec. (a)(2). Pub. L. 101-510, § 713(d)(1)(B), sub- 
stituted "covered beneficiary" for "person covered by 
section 1074(b), 1076(a), or 1076(b) of this title". 

Pub. L. 101-510, § 713(a)(1), substituted "health care 
services" for "inpatient hospital care". 

Subsec. (c). Pub. L. 101-510, § 713(a)(1), substituted 
"health care services" for "inpatient hospital care". 

Subsec. (f). Pub. L. 101-510, § 713(a)(1), substituted 
"health care services" for "inpatient hospital care" in 
introductory provisions. 

Subsec. (f)(2) to (4). Pub. L. 101-510, § 713(b), added 
pars. (2) and (3) and redesignated former par. (2) as (4). 

Subsec. (g). Pub. L. 101-510, § 713(a)(1), substituted 
"health care services" for "inpatient hospital care". 

Subsecs. (h), (i). Pub. L. 101-510, § 713(c), added sub- 
sees, (h) and (i) and struck out former subsec. (h) which 
read as follows: "In this section, the term 'third-party 
payer' means an entity that provides an insurance, 
medical service, or health plan by contract or agree- 
ment." 

1989— Subsec. (g). Pub. L. 101-189, § 727(a)(2), added 
subsec. (g). Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 101-189, § 1622(e)(5), which directed 
amendment of subsec. (g) by insertion of "the term" 
after "In this section," was executed by making the in- 
sertion in subsec. (h) to reflect the probable intent of 
Congress and the intervening redesignation of subsec. 

(g) as (h) by Pub. L. 101-189, § 727(a)(1), see below. 

Pub. L. 101-189, § 727(a)(1), redesignated subsec. (g) as 

(h) . 

Effective Date of 1994 Amendment 

Section 1070(b) of Pub. L. 103-337 provided that the 
amendment made by that section is effective as of Nov. 
30, 1993, and as if included in the National Defense Au- 
thorization Act for Fiscal Year 1994, Pub. L. 103-160, as 
enacted. 

Effective Date of 1990 Amendment 

Section 713(e) of Pub. L. 101-510 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to health care services 
provided in a medical facility of the uniformed services 
after the date of the enactment of this Act [Nov. 5, 
1990], but not with respect to collection under any in- 
surance, medical service, or health plan agreement en- 
tered into before the date of the enactment of this Act 
that the Secretary of Defense determines clearly ex- 
cludes payment for such services. Such an exception 
shall apply until the amendment or renewal of such 
agreement after that date." 

Effective Date of 1989 Amendment 

Section 727(b) of Pub. L. 101-189 provided that: "The 
amendment made by this section [amending this sec- 
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tion] shall take effect on October 1, 1989, and shall 
apply to amounts collected under section 1095 of title 
10, United States Code, on or after that date." 

Effective Date 

Section 2001(b) of Pub. L. 99-272 provided that: "Sec- 
tion 1095 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to inpatient 
hospital care provided after September 30, 1986, but 
only with respect to an insurance, medical service, or 
health plan agreement entered into, amended, or re- 
newed on or after the date of the enactment of this Act 
[Apr. 7, 1986]." 

§ 1095a. Medical care: members held as captives 
and their dependents 

(a) Under regulations prescribed by the Presi- 
dent, the Secretary concerned shall pay (by ad- 
vancement or reimbursement) any person who is 
a former captive, and any dependent of that per- 
son or of a person who is in a captive status, for 
health care and other expenses related to such 
care, to the extent that such care — 

(1) is incident to the captive status; and 

(2) is not covered — 

(A) by any other Government medical or 
health program; or 

(B) by insurance. 

(b) In the case of any person who is eligible for 
medical care under section 1074 or 1076 of this 
title, such regulations shall require that, when- 
ever practicable, such care be provided in a fa- 
cility of the uniformed services. 

(c) In this section: 

(1) The terms "captive status" and "former 
captive" have the meanings given those terms 
in section 559 of title 37. 

(2) The term "dependent" has the meaning 
given that term in section 551 of that title. 

(Added Pub. L. 99-399, title VIII, § 806(c)(1), Aug. 
27, 1986, 100 Stat. 886, §1095; renumbered § 1095a, 
Pub. L. 100-26, § 7(e)(2), Apr. 21, 1987, 101 Stat. 281; 
amended Pub. L. 100-526, title I, § 106(b)(1), Oct. 
24, 1988, 102 Stat. 2625.) 

Amendments 

1988— Subsec. (c). Pub. L. 100-526 substituted "The 
terms 'captive status'" for "'Captive status'" in par. 
(1), and "The term 'dependent'" for "'Dependent'" in 
par. (2). 

Effective Date; Regulations 

Section 806(c)(3) of Pub. L. 99-399 provided that: 
"(A) Section 1095 [now 1095a] of title 10, United States 
Code, as added by paragraph (1), shall apply with re- 
spect to any person whose captive status begins after 
January 21, 1981. 

"(B) The President shall prescribe specific regula- 
tions regarding the carrying out of such section with 
respect to persons whose captive status begins during 
the period beginning on January 21, 1981, and ending on 
the effective date of that section [Aug. 27, 1986]." 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 3 of Ex. Ord. No. 
12598, June 17, 1987, 52 F.R. 23421, set out as a note under 
section 5569 of Title 5, Government Organization and 
Employees. 

§ 1095b. TRICARE program: contractor payment 
of certain claims 

(a) Payment of Claims.— (1) The Secretary of 
Defense may authorize a contractor under the 



TRICARE program to pay a claim described in 
paragraph (2) before seeking to recover from a 
third-party payer the costs incurred by the con- 
tractor to provide health care services that are 
the basis of the claim to a beneficiary under 
such program. 
(2) A claim under this paragraph is a claim — 

(A) that is submitted to the contractor by a 
provider under the TRICARE program for pay- 
ment for services for health care provided to a 
covered beneficiary; and 

(B) that is identified by the contractor as a 
claim for which a third-party payer may be 
liable. 

(b) Recovery From Third-Party Payers. — 
The United States shall have the same right to 
collect charges related to claims described in 
subsection (a) as charges for claims under sec- 
tion 1095 of this title. 

(c) Definition of Third-Party Payer.— In this 
section, the term "third-party payer" has the 
meaning given that term in section 1095(h) of 
this title, except that such term excludes pri- 
mary medical insurers. 

(Added Pub. L. 105-261, div. A, title VII, 
§ 711(a)(1), Oct. 17, 1998, 112 Stat. 2058; amended 
Pub. L. 106-65, div. A, title VII, § 716(c)(2), Oct. 5, 
1999, 113 Stat. 692.) 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 substituted "The 
United States shall have the same right to collect 
charges related to claims described in subsection (a) as 
charges for claims under section 1095 of this title." for 
"A contractor for the provision of health care services 
under the TRICARE program that pays a claim de- 
scribed in subsection (a)(2) shall have the right to col- 
lect from the third-party payer the costs incurred by 
such contractor on behalf of the covered beneficiary. 
The contractor shall have the same right to collect 
such costs under this subsection as the right of the 
United States to collect costs under section 1095 of this 
title." 

§ 1095c. TRICARE program: facilitation of proc- 
essing of claims 

(a) Reduction of Processing Time. — (1) With 
respect to claims for payment for medical care 
provided under the TRICARE program, the Sec- 
retary of Defense shall implement a system for 
processing of claims under which — 

(A) 95 percent of all clean claims must be 
processed not later than 30 days after the date 
that such claims are submitted to the claims 
processor; and 

(B) 100 percent of all clean claims must be 
processed not later than 100 days after the 
date that such claims are submitted to the 
claims processor. 

(2) The Secretary may, under the system re- 
quired by paragraph (1) and consistent with the 
provisions in chapter 39 of title 31 (commonly 
referred to as the "Prompt Payment Act"), re- 
quire that interest be paid on clean claims that 
are not processed within 30 days. 

(3) For purposes of this subsection, the term 
"clean claim" means a claim that has no defect, 
impropriety (including a lack of any required 
substantiating documentation), or particular 
circumstance requiring special treatment that 
prevents timely payment on the claim under 
this section. 
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(b) Requirement to Provide Start-Up Time 
For Certain Contractors. — (1) Except as pro- 
vided in paragraph (3), the Secretary of Defense 
shall not require that a contractor described in 
paragraph (2) begin to provide managed care 
support pursuant to a contract to provide such 
support under the TRICARE program until at 
least nine months after the date of the award of 
the contract, but in no case later than one year 
after the date of such award. 

(2) A contractor under this paragraph is a con- 
tractor who is awarded a contract to provide 
managed care support under the TRICARE pro- 
gram — 

(A) who has not previously been awarded 
such a contract by the Department of Defense; 
or 

(B) who has previously been awarded such a 
contract by the Department of Defense but for 
whom the subcontractors have not previously 
been awarded the subcontracts for such a con- 
tract. 

(3) The Secretary may reduce the nine-month 
start-up period required under paragraph (1) if — 

(A) the Secretary — 

(i) determines that a shorter period is suf- 
ficient to ensure effective implementation of 
all contract requirements; and 

(ii) submits notification to the Commit- 
tees on Armed Services of the House of Rep- 
resentatives and the Senate of the Sec- 
retary's intent to reduce the nine-month 
start-up period; and 

(B) 60 days have elapsed since the date of 
such notification. 

(c) Incentives for Electronic Processing — 
The Secretary of Defense shall require that new 
contracts for managed care support under the 
TRICARE program provide that the contractor 
be permitted to provide financial incentives to 
health care providers who file claims for pay- 
ment electronically. 

(d) Correspondence to Medicare Claims In- 
formation Requirements.— The Secretary of 
Defense, in consultation with the other admin- 
istering Secretaries, shall limit the information 
required in support of claims for payment for 
health care items and services provided under 
the TRICARE program to that information that 
is identical to the information that would be re- 
quired for claims for reimbursement for those 
items and services under title XVIII of the So- 
cial Security Act (42 U.S.C. 1395 et seq.) except 
for that information, if any, that is uniquely re- 
quired by the TRICARE program. The Secretary 
of Defense shall report to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives any information that is excepted 
under this provision, and the justification for 
that exception. 

(Added Pub. L. 106-65, div. A, title VII, § 713(a)(1), 
Oct. 5, 1999, 113 Stat. 688; amended Pub. L. 
107-107, div. A, title VII, § 708(b), Dec. 28, 2001, 115 
Stat. 1164; Pub. L. 107-314, div. A, title VII, 
§ 711(a), Dec. 2, 2002, 116 Stat. 2588.) 

References in Text 

The Social Security Act, referred to in subsec. (d), is 
act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. Title 



XVIII of the Act is classified generally to subchapter 
XVIII (§ 1395 et seq.) of chapter 7 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see section 1305 of Title 42 and Tables. 

Amendments 

2002— Subsec. (d). Pub. L. 107-314 added subsec. (d). 

2001— Subsec. (b)(1). Pub. L. 107-107, § 708(b)(1), sub- 
stituted "Except as provided in paragraph (3), the Sec- 
retary" for "The Secretary" and struck out "contract. 
In such case the contractor may begin to provide man- 
aged care support pursuant to the contract as soon as 
practicable after the award of the" before "contract, 
but in no case". 

Subsec. (b)(3). Pub. L. 107-107, § 708(b)(2), added par. 
(3). 

Effective Date 

Pub. L. 106-65, div. A, title VII, § 713(d), Oct. 5, 1999, 
113 Stat. 689, provided that: "Section 1095c(b) of title 10, 
United States Code (as added by subsection (a)), shall 
apply with respect to any contract to provide managed 
care support under the TRICARE program negotiated 
after the date of the enactment of this Act [Oct. 5, 
1999]." 

Applicability 

Pub. L. 107-314, div. A, title VII, § 711(b), Dec. 2, 2002, 
116 Stat. 2588, provided that: "The Secretary of De- 
fense, in consultation with the other administering 
Secretaries referred to in section 1072(3) of title 10, 
United States Code, shall apply the limitations re- 
quired under subsection (d) of section 1095c of such title 
(as added by subsection (a)) with respect to contracts 
entered into under the TRICARE program on or after 
October 1, 2002." 

Standardization of Claims Processing Under 
TRICARE Program and Medicare Program 

Pub. L. 109-364, div. A, title VII, §731, Oct. 17, 2006, 120 
Stat. 2295, as amended by Pub. L. 112-81, div. A, title X, 
§ 1062(d)(2), Dec. 31, 2011, 125 Stat. 1585, provided that: 

"(a) In General. — Effective beginning with the next 
contract option period for managed care support con- 
tracts under the TRICARE program, the claims proc- 
essing requirements under the TRICARE program on 
the matters described in subsection (b) shall be iden- 
tical to the claims processing requirements under the 
Medicare program on such matters. 

"(b) Covered Matters. — The matters described in 
this subsection are as follows: 

"(1) The utilization of single or multiple provider 
identification numbers for purposes of the payment of 
health care claims by Department of Defense con- 
tractors. 

"(2) The documentation required to substantiate 
medical necessity for items and services that are cov- 
ered under both the TRICARE program and the Medi- 
care program. 

"(c) Report on Collection of Amounts Owed. — Not 
later than March 1, 2007, the Secretary of Defense shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] a report set- 
ting forth a detailed description of the following: 

"(1) All TRICARE policies and directives concern- 
ing collection of amounts owed to the United States 
pursuant to section 1095 of title 10, United States 
Code, from third party payers, including — 

"(A) collection by military treatment facilities 
from third-party payers; and 

"(B) collection by contractors providing managed 
care support under the TRICARE program from 
other insurers in cases of private insurance liability 
for health care costs of a TRICARE beneficiary. 
"(2) An estimate of the outstanding amounts owed 
from third party payers in each of fiscal years 2002, 
2003, and 2004. 

"(3) The amounts collected from third party payers 
in each of fiscal years 2002, 2003, and 2004. 
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"(4) A plan of action to streamline the business 
practices that underlie the policies and directives de- 
scribed in paragraph (1). 

"(5) A plan of action to accelerate and increase the 
collections or recoupments of amounts owed from 
third party payers. 
"(d) Definitions. — In this section: 

"(1) The term 'Medicare program' means the pro- 
gram under title XVIII of the Social Security Act (42 
U.S.C. 1395 et seq.). 

"(2) The term 'TRICARE program' has the meaning 
given that term in section 1072(7) of title 10, United 
States Code." 

Claims Processing Improvements 

Pub. L. 106-398, §1 [[div. A], title VII, §727], Oct. 30, 
2000, 114 Stat. 1654, 1654A-188, provided that: "Beginning 
on the date of the enactment of this Act [Oct. 30, 2000], 
the Secretary of Defense shall, to the maximum extent 
practicable, take all necessary actions to implement 
the following improvements with respect to processing 
of claims under the TRICARE program: 

"(1) Use of the TRICARE encounter data informa- 
tion system rather than the health care service 
record in maintaining information on covered bene- 
ficiaries under chapter 55 of title 10, United States 
Code. 

"(2) Elimination of all delays in payment of claims 
to health care providers that may result from the de- 
velopment of the health care service record or 
TRICARE encounter data information. 

"(3) Requiring all health care providers under the 
TRICARE program that the Secretary determines are 
high-volume providers to submit claims electroni- 
cally. 

"(4) Processing 50 percent of all claims by health 
care providers and institutions under the TRICARE 
program by electronic means. 

"(5) Authorizing managed care support contractors 
under the TRICARE program to require providers to 
access information on the status of claims through 
the use of telephone automated voice response 
units." 

Deadline for Implementation 

Pub. L. 106-65, div. A, title VII, § 713(c), Oct. 5, 1999, 
113 Stat. 689, provided that the system for processing 
claims required under subsec. (a) of this section was to 
be implemented not later than 6 months after Oct. 5, 
1999. 

§ 1095d. TRICARE program: waiver of certain de- 
ductibles 

(a) Waiver Authorized.— The Secretary of De- 
fense may waive the deductible payable for med- 
ical care provided under the TRICARE program 
to an eligible dependent of— 

(1) a member of a reserve component on ac- 
tive duty pursuant to a call or order to active 
duty for a period of more than 30 days; or 

(2) a member of the National Guard on full- 
time National Guard duty pursuant to a call 
or order to full-time National Guard duty for 
a period of more than 30 days. 

(b) Eligible Dependent. — As used in this sec- 
tion, the term "eligible dependent" means a de- 
pendent described in subparagraph (A), (D), or 
(I) of section 1072(2) of this title. 

(Added Pub. L. 106-65, div. A, title VII, § 714(a), 
Oct. 5, 1999, 113 Stat. 689; amended Pub. L. 
106-398, §1 [[div. A], title X, § 1087(a)(7)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-290; Pub. L. 108-375, 
div. A, title VII, §704, Oct. 28, 2004, 118 Stat. 
1983.) 



Amendments 

2004— Subsec. (a). Pub. L. 108-375 substituted "more 
than 30 days" for "less than one year" in pars. (1) and 
(2). 

2000— Subsec. (b). Pub. L. 106-398 substituted "sub- 
paragraph" for "subparagraphs". 

§ 1095e. TRICARE program: beneficiary counsel- 
ing and assistance coordinators 

(a) Establishment of Positions. — The Sec- 
retary of Defense shall require in regulations 
that — 

(1) each lead agent under the TRICARE pro- 
gram — 

(A) designate a person to serve full-time as 
a beneficiary counseling and assistance co- 
ordinator for beneficiaries under the 
TRICARE program; 

(B) designate for each of the TRICARE 
program regions at least one person (other 
than a person designated under subpara- 
graph (A)) to serve full-time as a beneficiary 
counseling and assistance coordinator solely 
for members of the reserve components and 
their dependents who are beneficiaries under 
the TRICARE program; and 

(C) provide for toll-free telephone commu- 
nication between such beneficiaries and the 
beneficiary counseling and assistance co- 
ordinator; and 

(2) the commander of each military medical 
treatment facility under this chapter des- 
ignate a person to serve, as a primary or col- 
lateral duty, as beneficiary counseling and as- 
sistance coordinator for beneficiaries under 
the TRICARE program served at that facility. 

(b) Duties. — The Secretary shall prescribe the 
duties of the position of beneficiary counseling 
and assistance coordinator in the regulations re- 
quired by subsection (a). 

(Added Pub. L. 106-65, div. A, title VII, § 715(a)(1), 
Oct. 5, 1999, 113 Stat. 690; amended Pub. L. 
108-136, div. A, title VII, §707, Nov. 24, 2003, 117 
Stat. 1529.) 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136 added subpar. (B) 
and redesignated former subpar. (B) as (C). 

Deadline for Initial Designations 

Pub. L. 106-65, div. A, title VII, § 715(b), Oct. 5, 1999, 
113 Stat. 690, directed that each beneficiary counseling 
and assistance coordinator required under the regula- 
tions described in subsec. (a) of this section be des- 
ignated not later than Jan. 15, 2000. 

§1095f. TRICARE program: referrals for spe- 
cialty health care 

The Secretary of Defense shall ensure that no 
contract for managed care support under the 
TRICARE program includes any requirement 
that a managed care support contractor require 
a primary care or specialty care provider to ob- 
tain prior authorization before referring a pa- 
tient to a specialty care provider that is part of 
the network of health care providers or institu- 
tions of the contractor. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 728(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-189.) 
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Effective Date 

Pub. L. 106-398, §1 [[div. A], title VII, §728(0)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-189, provided that: "Section 
1095f of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to a TRICARE 
managed care support contract entered into by the De- 
partment of Defense after the date of the enactment of 
this Act [Oct. 30, 2000]." 

§ 1096. Military-civilian health services partner- 
ship program 

(a) Resources Sharing Agreements.— The 
Secretary of Defense may enter into an agree- 
ment providing- for the sharing of resources be- 
tween facilities of the uniformed services and fa- 
cilities of a civilian health care provider or pro- 
viders that the Secretary contracts with under 
section 1079, 1086, or 1097 of this title if the Sec- 
retary determines that such an agreement would 
result in the delivery of health care to which 
covered beneficiaries are entitled under this 
chapter in a more effective, efficient, or eco- 
nomical manner. 

(b) Eligible Resources.— An agreement en- 
tered into under subsection (a) may provide for 
the sharing of— 

(1) personnel (including support personnel); 

(2) equipment; 

(3) supplies; and 

(4) any other items or facilities necessary for 
the provision of health care services. 

(c) Computation of Charges. — A covered bene- 
ficiary who is a dependent, with respect to care 
provided to such beneficiary in facilities of the 
uniformed services under a sharing agreement 
entered into under subsection (a), shall pay the 
charges prescribed by section 1078 of this title. 

(d) Reimbursement for License Fees. — In any 
case in which it is necessary for a member of the 
uniformed services to pay a professional license 
fee imposed by a government in order to provide 
health care services at a facility of a civilian 
health care provider pursuant to an agreement 
entered into under subsection (a), the Secretary 
of Defense may reimburse the member for up to 
$500 of the amount of the license fee paid by the 
member. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3894; amended Pub. L. 
103-337, div. A, title VII, §712, Oct. 5, 1994, 108 
Stat. 2801; Pub. L. 108-375, div. A, title VI, 
§ 607(b), Oct. 28, 2004, 118 Stat. 1946.) 

Amendments 

2004 — Subsec. (c). Pub. L. 108-375 inserted "who is a 
dependent" after "covered beneficiary" and substituted 
"shall pay the charges prescribed by section 1078 of this 
title." for "shall pay — 

"(1) in the case of a dependent, the charges pre- 
scribed by section 1078 of this title; and 

"(2) in the case of a member or former member en- 
titled to retired or retainer pay, the charges pre- 
scribed by section 1075 of this title." 
1994— Subsec. (d). Pub. L. 103-337 added subsec. (d). 

§ 1097. Contracts for medical care for retirees, 
dependents, and survivors: alternative deliv- 
ery of health care 

(a) In General.— The Secretary of Defense, 
after consulting with the other administering 
Secretaries, may contract for the delivery of 



health care to which covered beneficiaries are 
entitled under this chapter. The Secretary may 
enter into a contract under this section with 
any of the following: 

(1) Health maintenance organizations. 

(2) Preferred provider organizations. 

(3) Individual providers, individual medical 
facilities, or insurers. 

(4) Consortiums of such providers, facilities, 
or insurers. 

(b) Scope of Coverage Under Health Care 
Plans. — A contract entered into under this sec- 
tion may provide for the delivery of — 

(1) selected health care services; 

(2) total health care services for selected 
covered beneficiaries; or 

(3) total health care services for all covered 
beneficiaries who reside in a geographical area 
designated by the Secretary. 

(c) Coordination With Facilities of the Uni- 
formed Services.— The Secretary of Defense 
may provide for the coordination of health care 
services provided pursuant to any contract or 
agreement under this section with those serv- 
ices provided in medical treatment facilities of 
the uniformed services. Subject to the availabil- 
ity of space and facilities and the capabilities of 
the medical or dental staff, the Secretary may 
not deny access to facilities of the uniformed 
services to a covered beneficiary on the basis of 
whether the beneficiary enrolled or declined en- 
rollment in any program established under, or 
operating in connection with, any contract 
under this section. Notwithstanding the pref- 
erences established by sections 1074(b) and 1076 
of this title, the Secretary shall, as an incentive 
for enrollment, establish reasonable preferences 
for services in facilities of the uniformed serv- 
ices for covered beneficiaries enrolled in any 
program established under, or operating in con- 
nection with, any contract under this section. 

(d) Coordination With Other Health Care 
Programs. — In the case of a covered beneficiary 
who is enrolled in a managed health care pro- 
gram not operated under the authority of this 
chapter, the Secretary may contract under this 
section with such other managed health care 
program for the purpose of coordinating the 
beneficiary's dual entitlements under such pro- 
gram and this chapter. A managed health care 
program with which arrangements may be made 
under this subsection includes any health main- 
tenance organization, competitive medical plan, 
health care prepayment plan, or other managed 
care program recognized pursuant to regulations 
issued by the Secretary. 

(e) Charges for Health Care.— (1) The Sec- 
retary of Defense may prescribe by regulation a 
premium, deductible, copayment, or other 
charge for health care provided under this sec- 
tion. In the case of contracts for health care 
services under this section or health care plans 
offered under section 1099 of this title for which 
the Secretary permits covered beneficiaries who 
are covered by section 1086 of this title and who 
participate in such contracts or plans to pay an 
enrollment fee in lieu of meeting the applicable 
deductible amount specified in section 1086(b) of 
this title, the Secretary may establish the same 
(or a lower) enrollment fee for covered bene- 
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fioiaries described in section 1086(d)(1) of this 
title who also participate in such contracts or 
plans. Without imposing additional costs on cov- 
ered beneficiaries who participate in contracts 
for health care services under this section or 
health care plans offered under section 1099 of 
this title, the Secretary shall permit such cov- 
ered beneficiaries to pay, on a quarterly basis, 
any enrollment fee required for such participa- 
tion. Except as provided by paragraph (2), a pre- 
mium, deductible, copayment, or other charge 
prescribed by the Secretary under this sub- 
section may not be increased during the period 
beginning on April 1, 2006, and ending on Sep- 
tember 30, 2011. 

(2) Beginning October 1, 2012, the Secretary of 
Defense may only increase in any year the an- 
nual enrollment fees described in paragraph (1) 
by an amount equal to the percentage by which 
retired pay is increased under section 1401a of 
this title. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3895; amended Pub. L. 
103-337, div. A, title VII, §§713, 714(a), Oct. 5, 1994, 
108 Stat. 2802; Pub. L. 104-106, div. A, title VII, 
§§712, 713, Feb. 10, 1996, 110 Stat. 374; Pub. L. 

109- 364, div. A, title VII, § 704(a), Oct. 17, 2006, 120 
Stat. 2280; Pub. L. 110-181, div. A, title VII, 
§ 701(a), Jan. 28, 2008, 122 Stat. 187; Pub. L. 

110- 417, [div. A], title VII, § 701(a), Oct. 14, 2008, 
122 Stat. 4498; Pub. L. 111-383, div. A, title VII, 
§ 701(a), Jan. 7, 2011, 124 Stat. 4244; Pub. L. 112-81, 
div. A, title VII, § 701(a), Dec. 31, 2011, 125 Stat. 
1469.) 

Amendments 

2011 — Subsec. (e). Pub. L. 112-81 designated existing 
provisions as par. (1), substituted "Except as provided 
by paragraph (2), a premium," for "A premium,", and 
added par. (2). 

Subsec. (e). Pub. L. 111-383 substituted "September 
30, 2011" for "September 30, 2009". 

2008— Subsec. (e). Pub. L. 110-417 substituted "Sep- 
tember 30, 2009" for "September 30, 2008". 

Pub. L. 110-181 substituted "September 30, 2008" for 
"September 30, 2007". 

2006— Subsec. (e). Pub. L. 109-364 inserted at end "A 
premium, deductible, copayment, or other charge pre- 
scribed by the Secretary under this subsection may not 
be increased during the period beginning on April 1, 
2006, and ending on September 30, 2007." 

1996— Subsec. (c). Pub. L. 104-106, §712, substituted 
"Notwithstanding the preferences established by sec- 
tions 1074(b) and 1076 of this title, the Secretary shall" 
for "However, the Secretary may". 

Subsec. (e). Pub. L. 104-106, §713, inserted at end 
"Without imposing additional costs on covered bene- 
ficiaries who participate in contracts for health care 
services under this section or health care plans offered 
under section 1099 of this title, the Secretary shall per- 
mit such covered beneficiaries to pay, on a quarterly 
basis, any enrollment fee required for such participa- 
tion." 

1994— Subsec. (c). Pub. L. 103-337, § 714(a)(2), added 
subsec. (c). Former subsec. (c) redesignated (e). 

Pub. L. 103-337, §713, inserted at end "In the case of 
contracts for health care services under this section or 
health care plans offered under section 1099 of this title 
for which the Secretary permits covered beneficiaries 
who are covered by section 1086 of this title and who 
participate in such contracts or plans to pay an enroll- 
ment fee in lieu of meeting the applicable deductible 
amount specified in section 1086(b) of this title, the 
Secretary may establish the same (or a lower) enroll- 
ment fee for covered beneficiaries described in section 



1086(d)(1) of this title who also participate in such con- 
tracts or plans." 

Subsecs. (d), (e). Pub. L. 103-337, § 714(a), added subsec. 
(d) and redesignated former subsec. (c) as (e). 

Clarification op Application for Fiscal Year 2013 

Pub. L. 112-81, div. A, title VII, § 701(b), Dec. 31, 2011, 
125 Stat. 1469, provided that: "The Secretary of Defense 
shall determine the maximum enrollment fees for 
TRICARE Prime under section 1097(e)(2) of title 10, 
United States Code, as added by subsection (a), for fis- 
cal year 2013 and thereafter as if the enrollment fee for 
each enrollee during fiscal year 2012 was the amount 
charged to an enrollee who enrolled for the first time 
during such fiscal year." 

§ 1097a. TRICARE Prime: automatic enrollments; 
payment options 

(a) Automatic Enrollment of Certain De- 
pendents. — Each dependent of a member of the 
uniformed services in grade E4 or below who is 
entitled to medical and dental care under sec- 
tion 1076(a)(2)(A) of this title and resides in the 
catchment area of a facility of a uniformed serv- 
ice offering TRICARE Prime shall be automati- 
cally enrolled in TRICARE Prime at the facil- 
ity. The Secretary concerned shall provide writ- 
ten notice of the enrollment to the member. The 
enrollment of a dependent of the member may 
be terminated by the member or the dependent 
at any time. 

(b) Automatic Renewal of Enrollments of 
Covered Beneficiaries. — (1) An enrollment of a 
covered beneficiary in TRICARE Prime shall be 
automatically renewed upon the expiration of 
the enrollment unless the renewal is declined. 

(2) Not later than 15 days before the expiration 
date for an enrollment of a covered beneficiary 
in TRICARE Prime, the Secretary concerned 
shall — 

(A) transmit a written notification of the 
pending expiration and renewal of enrollment 
to the covered beneficiary or, in the case of a 
dependent of a member of the uniformed serv- 
ices, to the member; and 

(B) afford the beneficiary or member, as the 
case may be, an opportunity to decline the re- 
newal of enrollment. 

(c) Payment Options for Retirees.— A mem- 
ber or former member of the uniformed services 
eligible for medical care and dental care under 
section 1074(b) of this title may elect to have 
any fee payable by the member or former mem- 
ber for an enrollment in TRICARE Prime with- 
held from the member's retired pay, retainer 
pay, or equivalent pay, as the case may be, or to 
be paid from a financial institution through 
electronic transfers of funds. The fee shall be 
paid in accordance with the election. A member 
may elect under this section to pay the fee in 
full at the beginning of the enrollment period or 
to make payments on a monthly or quarterly 
basis. 

(d) Regulations and Exceptions. — The Sec- 
retary of Defense shall prescribe regulations, in- 
cluding procedures, to carry out this section. 
Regulations prescribed to carry out the auto- 
matic enrollment requirements under this sec- 
tion may include such exceptions to the auto- 
matic enrollment procedures as the Secretary 
determines appropriate for the effective oper- 
ation of TRICARE Prime. 
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(e) NO COPAYMENT FOR IMMEDIATE FAMILY. — No 

oopayment shall be charged a member for care 
provided under TRICARE Prime to a dependent 
of a member of the uniformed services described 
in subparagraph (A), (D), or (I) of section 1072(2) 
of this title. 

(f) Definitions. — In this section: 

(1) The term "TRICARE Prime" means the 
managed care option of the TRICARE pro- 
gram. 

(2) The term "catchment area", with respect 
to a facility of a uniformed service, means the 
service area of the facility, as designated 
under regulations prescribed by the admin- 
istering Secretaries. 

(Added Pub. L. 105-261, div. A, title VII, 
§ 712(a)(1), Oct. 17, 1998, 112 Stat. 2058; amended 
Pub. L. 106-398, §1 [[div. A], title VII, § 752(a)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-195; Pub. L. 
107-107, div. A, title X, §1048(a)(ll), Dec. 28, 2001, 
115 Stat. 1223.) 

Amendments 

2001— Subsec. (e). Pub. L. 107-107 substituted "section 
1072(2)" for "section 1072". 

2000— Subsecs. (e), (f). Pub. L. 106-398 added subsec. (e) 
and redesignated former subsec. (e) as (f). 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VII, §752(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-195, provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect 180 days after the date of the 
enactment of this Act [Oct. 30, 2000], and shall apply 
with respect to care provided on or after that date." 

Effective Date 

Pub. L. 105-261, div. A, title VII, § 712(b), Oct. 17, 1998, 
112 Stat. 2059, provided that: "The regulations required 
under subsection (d) of section 1097a of title 10, United 
States Code (as added by subsection (a)), shall be pre- 
scribed to take effect not later than September 30, 1999. 
The section shall be applied under TRICARE Prime on 
and after the date on which the regulations take ef- 
fect." 

§ 1097b. TRICARE program: financial manage- 
ment 

(a) Reimbursement of Providers.— (1) Subject 
to paragraph (2), the Secretary of Defense may 
reimburse health care providers under the 
TRICARE program at rates higher than the re- 
imbursement rates otherwise authorized for the 
providers under that program if the Secretary 
determines that application of the higher rates 
is necessary in order to ensure the availability 
of an adequate number of qualified health care 
providers under that program. 

(2) The amount of reimbursement provided 
under paragraph (1) with respect to a health care 
service may not exceed the lesser of the follow- 
ing: 

(A) The amount equal to the local fee for 
service charge for the service in the service 
area in which the service is provided as deter- 
mined by the Secretary based on one or more 
of the following payment rates: 

(i) Usual, customary, and reasonable. 

(ii) The Health Care Finance Administra- 
tion's Resource Based Relative Value Scale. 

(iii) Negotiated fee schedules. 

(iv) Global fees. 



(v) Sliding scale individual fee allowances. 

(B) The amount equal to 115 percent of the 
CHAMPUS maximum allowable charge for the 
service. 

(3) In establishing rates and procedures for re- 
imbursement of providers and other administra- 
tive requirements, including those contained in 
provider network agreements, the Secretary 
shall, to the extent practicable, maintain ade- 
quate networks of providers, including institu- 
tional, professional, and pharmacy. For the pur- 
pose of determining whether network providers 
under such provider network agreements are 
subcontractors for purposes of the Federal Ac- 
quisition Regulation or any other law, a 
TRICARE managed care support contract that 
includes the requirement to establish, manage, 
or maintain a network of providers may not be 
considered to be a contract for the performance 
of health care services or supplies on the basis of 
such requirement. 

(b) Third-Party Collections.— (1) A medical 
treatment facility of the uniformed services 
under the TRICARE program has the same right 
as the United States under section 1095 of this 
title to collect from a third-party payer the rea- 
sonable charges for health care services de- 
scribed in paragraph (2) that are incurred by the 
facility on behalf of a covered beneficiary under 
that program. 

(2) The Secretary of Defense shall prescribe 
regulations for the administration of this sub- 
section. The regulations shall set forth the 
method to be used for the computation of the 
reasonable charges for inpatient, outpatient, 
and other health care services. The method of 
computation may be — 

(A) a method that is based on — 

(i) per diem rates; 

(ii) all-inclusive rates for each visit; 

(iii) diagnosis-related groups; or 

(iv) rates prescribed under the regulations 
implementing sections 1079 and 1086 of this 
title; or 

(B) any other method considered appro- 
priate. 

(c) Consultation Requirement.— The Sec- 
retary of Defense shall carry out the responsibil- 
ities under this section after consultation with 
the other administering Secretaries. 

(Added Pub. L. 106-65, div. A, title VII, § 716(a)(1), 
Oct. 5, 1999, 113 Stat. 690; amended Pub. L. 112-81, 
div. A, title VII, §715, Dec. 31, 2011, 125 Stat. 
1477.) 

Amendments 

2011— Subsec. (a)(3). Pub. L. 112-81 added par. (3). 

Effective Date 

Pub. L. 106-65, div. A, title VII, § 716(d), Oct. 5, 1999, 
113 Stat. 692, provided that: "The amendments made by 
subsection (a) [enacting this section] shall take effect 
one year after the date of the enactment of this Act 
[Oct. 5, 1999]." 

Report on Implementation 

Pub. L. 106-65, div. A, title VII, § 716(b), Oct. 5, 1999, 
113 Stat. 691, directed the Secretary of Defense to sub- 
mit to Congress a report assessing the effects of the im- 
plementation of the requirements and authorities set 
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forth in this section not later than 6 months after Oct. 
5, 1999. 

§ 1097c. TRICARE program: relationship with 
employer-sponsored group health plans 

(a) Prohibition on Financial Incentives Not 
to Enroll in a Group Health Plan.— (1) Except 
as provided in this subsection, the provisions of 
section 1862(b)(3)(C) of the Social Security Act 
shall apply with respect to financial or other in- 
centives for a TRICARE-eligible employee not 
to enroll (or to terminate enrollment) under a 
health plan which would (in the case of such en- 
rollment) be a primary plan under sections 
1079(j)(l) and 1086(g) of this title in the same 
manner as such section 1862(b)(3)(C) applies to fi- 
nancial or other incentives for an individual en- 
titled to benefits under title XVIII of the Social 
Security Act not to enroll (or to terminate en- 
rollment) under a group health plan or a large 
group health plan which would (in the case of 
enrollment) be a primary plan (as defined in sec- 
tion 1862(b)(2)(A) of such Act). 

(2)(A) The Secretary of Defense may by regula- 
tion adopt such additional exceptions to the pro- 
hibition referenced and applied under paragraph 
(1) as the Secretary deems appropriate and such 
paragraph (1) shall be implemented taking into 
account the adoption of such exceptions. 

(B) The Secretary of Defense and the Sec- 
retary of Health and Human Services are au- 
thorized to enter into agreements for carrying 
out this subsection. Any such agreement shall 
provide that any expenses incurred by the Sec- 
retary of Health and Human Services pertaining 
to carrying out this subsection shall be reim- 
bursed by the Secretary of Defense. 

(C) Authorities of the Inspector General of the 
Department of Defense shall be available for 
oversight and investigations of responsibilities 
of employers and other entities under this sub- 
section. 

(D) Information obtained under section 1095(k) 
of this title may be used in carrying out this 
subsection in the same manner as information 
obtained under section 1862(b)(5) of the Social 
Security Act may be used in carrying out sec- 
tion 1862(b) of such Act. 

(E) Any amounts collected in carrying out 
paragraph (1) shall be handled in accordance 
with section 1079a of this title. 

(b) Election of TRICARE-Eligible Employ- 
ees to Participate in Group Health Plan.— A 
TRICARE-eligible employee shall have the op- 
portunity to elect to participate in the group 
health plan offered by the employer of the em- 
ployee and receive primary coverage for health 
care services under the plan in the same manner 
and to the same extent as similarly situated em- 
ployees of such employer who are not TRICARE- 
eligible employees. 

(c) Inapplicability to Certain Employers.— 
The provisions of this section do not apply to 
any employer who has fewer than 20 employees. 

(d) Retention of Eligibility for Coverage 
Under TRICARE.— Nothing in this section, in- 
cluding an election made by a TRICARE-eligible 
employee under subsection (b), shall be con- 
strued to affect, modify, or terminate the eligi- 
bility of a TRICARE-eligible employee or spouse 
of such employee for health care or dental serv- 



ices under this chapter in accordance with the 
other provisions of this chapter. 

(e) Outreach.— The Secretary of Defense shall, 
in coordination with the other administering 
Secretaries, conduct outreach to inform covered 
beneficiaries who are entitled to health care 
benefits under the TRICARE program of the 
rights and responsibilities of such beneficiaries 
and employers under this section. 

(f) Definitions. — In this section: 

(1) The term "employer" includes a State or 
unit of local government. 

(2) The term "group health plan" means a 
group health plan (as that term is defined in 
section 5000(b)(1) of the Internal Revenue Code 
of 1986 without regard to section 5000(d) of the 
Internal Revenue Code of 1986). 

(3) The term "TRICARE-eligible employee" 
means a covered beneficiary under section 1086 
of this title entitled to health care benefits 
under the TRICARE program. 

(g) Effective Date.— This section shall take 
effect on January 1, 2008. 

(Added Pub. L. 109-364, div. A, title VII, § 707(a), 
Oct. 17, 2006, 120 Stat. 2283.) 

References in Text 

The Social Security Act, referred to in subsec. (a)(1), 
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. 
Title XVIII of the Act is classified generally to sub- 
chapter XVIII (§1395 et seq.) of chapter 7 of Title 42, 
The Public Health and Welfare. Section 1862 of the Act 
is classified to section 1395y of Title 42. For complete 
classification of this Act to the Code, see section 1305 
of Title 42 and Tables. 

Section 5000 of the Internal Revenue Code of 1986, re- 
ferred to in subsec. (f)(2), is classified to section 5000 of 
Title 26, Internal Revenue Code. 

§ 1098. Incentives for participation in cost-effec- 
tive health care plans 

(a) Waiver of Limitations and Copayments. — 
Subject to subsection (b), the Secretary of De- 
fense, with respect to any plan contracted for 
under the authority of section 1079 or 1086 of this 
title, may waive, in whole or in part — 

(1) any limitation set out in the second sen- 
tence of section 1079(a) of this title; or 

(2) any requirement for payment by the pa- 
tient under section 1079(b) or 1086(b) of this 
title. 

(b) Determination and Report.— (1) Subject 
to paragraph (3), the Secretary may waive a lim- 
itation or requirement as authorized by sub- 
section (a) if the Secretary determines that dur- 
ing the period of the waiver such a plan will — 

(A) be less costly to the Government than a 
plan subject to such limitations or payment 
requirements; or 

(B) provide better services than those pro- 
vided by a plan subject to such limitations or 
payment requirements at no additional cost to 
the Government. 

(2) The Secretary shall submit to the Commit- 
tee on Armed Services of the Senate and the 
Committee on Armed Services of the House of 
Representatives a report with respect to a waiv- 
er under paragraph (1), including a comparison 
of costs of and benefits available under — 

(A) a plan with respect to which the limita- 
tions and payment requirements are waived; 
and 



§1099 



TITLE 10— ARMED FORCES 



Page 700 



(B) a plan with respect to which there is no 
such waiver. 

(3) A waiver under paragraph (1) may not take 
effect until the end of the 180-day period begin- 
ning on the date on which the Secretary submits 
the report required by paragraph (2) with respect 
to such waiver. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3895; amended Pub. L. 
101-510, div. A, title XIV, § 1484(h)(1), Nov. 5, 1990, 
104 Stat. 1717; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 

Amendments 

1999— Subsec. (b)(2). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (b)(2). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1990— Subsec. (a). Pub. L. 101-510 substituted "sub- 
section (b)" for "subsections (b) and (c)" in introduc- 
tory provisions. 

§ 1099. Health care enrollment system 

(a) Establishment of System.— The Secretary 
of Defense, after consultation with the other ad- 
ministering Secretaries, shall establish a system 
of health care enrollment for covered bene- 
ficiaries who reside in the United States. 

(b) Description of System.— Such system 
shall — 

(1) allow covered beneficiaries to elect a 
health care plan from eligible health care 
plans designated by the Secretary of Defense; 
or 

(2) if necessary in order to ensure full use of 
facilities of the uniformed services in a geo- 
graphical area, assign covered beneficiaries 
who reside in such area to such facilities. 

(c) Health Care Plans Available Under 
System. — A health care plan designated by the 
Secretary of Defense under the system described 
in subsection (a) shall provide all health care to 
which a covered beneficiary is entitled under 
this chapter. Such a plan may consist of any of 
the following: 

(1) Use of facilities of the uniformed serv- 
ices. 

(2) The Civilian Health and Medical Program 
of the Uniformed Services. 

(3) Any other health care plan contracted for 
by the Secretary of Defense. 

(4) Any combination of the plans described 
in paragraphs (1), (2), and (3). 

(d) Regulations.— The Secretary of Defense, 
after consultation with the other administering 
Secretaries, shall prescribe regulations to carry 
out this section. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3896.) 

Regulations 

Section 701(d)(1), (2) of Pub. L. 99-661 provided that: 
"(1) Except as provided in paragraph (2), the Sec- 
retary of Defense shall prescribe regulations as re- 



quired by section 1099(d) of title 10, United States Code 
(as added by subsection (a)(1)) to implement the system 
of health care enrollment for covered beneficiaries — 
"(A) on October 1, 1987, with respect to — 

"(i) covered beneficiaries included in the dem- 
onstration project required under section 702 [10 
U.S.C. 1073 note]; and 

"(ii) facilities of the uniformed services located in 
the geographical area covered by the demonstration 
project; and 

"(B) not later than September 30, 1990, for all other 
covered beneficiaries and facilities of the uniformed 
services. 

"(2) The Secretary may not assign covered bene- 
ficiaries to facilities of the uniformed services, as au- 
thorized by section 1099(b)(2) of such title (as added by 
subsection (a)(1)), before October 1, 1990." 

Reports to Congress 

Section 701(c)(1) of Pub. L. 99-661 required Secretary 
of Defense, not later than July 1, 1987, to submit to 
Congress a report detailing any plans to establish or 
implement a system of health care enrollment (other 
than as required under section 702(a)(2)(C)) under sec- 
tion 1099(a) of this title and the plan of the Secretary 
for completing implementation of such system. 

§ 1 100. Defense Health Program Account 

(a) Establishment of Account. — (1) There is 
hereby established in the Department of Defense 
an account to be known as the "Defense Health 
Program Account". All sums appropriated to 
carry out the functions of the Secretary of De- 
fense with respect to medical and health care 
programs of the Department of Defense shall be 
appropriated to the account. 

(2) Of the total amount appropriated for a fis- 
cal year for programs and activities carried out 
under this chapter, the amount equal to three 
percent of such total amount shall remain avail- 
able for obligation until the end of the following 
fiscal year. 

(b) Obligation of Amounts From Account by 
Secretary of Defense. — The Secretary of De- 
fense may obligate or expend funds from the ac- 
count for purposes of conducting programs and 
activities under this chapter, including con- 
tracts entered into under section 1079, 1086, 1092, 
or 1097 of this title, to the extent amounts are 
available in the account. 

(c) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3896; amended Pub. L. 
104-106, div. A, title VII, §735(a)-(d)(l), Feb. 10, 
1996, 110 Stat. 382.) 

Amendments 

1996— Pub. L. 104-106, § 735(d)(1), amended section 
catchline generally, substituting "Defense Health Pro- 
gram Account" for "Military Health Care Account". 

Subsec. (a)(1). Pub. L. 104-106, § 735(a)(1), substituted 
"Defense Health Program Account" for "Military 
Health Care Account" and "medical and health care 
programs of the Department of Defense" for "the Civil- 
ian Health and Medical Program of the Uniformed 
Services". 

Subsec. (a)(2). Pub. L. 104-106, § 735(b), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "Amounts appropriated to the account shall re- 
main available until obligated or expended under sub- 
section (b) or (c)." 

Subsec. (b). Pub. L. 104-106, § 735(a)(2), substituted 
"conducting programs and activities under this chap- 
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ter, including- contracts entered into" for "entering 
into a contract" and inserted comma after "title". 

Subsec. (c). Pub. L. 104-106, § 735(c), redesignated sub- 
sec, (e) as (c) and struck out former subsec. (c) which 
read as follows: "Allocation of Amounts in Account 
for Provision of Medical Care by Service Secretar- 
ies. — (1) The Secretary of a military department shall, 
before the beginning of a fiscal year quarter, provide to 
the Secretary of Defense an estimate of the amounts 
necessary to pay for charges for benefits under the pro- 
gram for covered beneficiaries under the jurisdiction of 
the Secretary for that quarter. 

"(2) The Secretary of Defense shall, subject to 
amounts provided in advance in appropriation Acts, 
make available to each Secretary of a military depart- 
ment the amount from the account that the Secretary 
of Defense determines is necessary to pay for charges 
for benefits under the program for covered beneficiaries 
under the jurisdiction of such Secretary for that quar- 
ter." 

Subsec. (d). Pub. L. 104-106, § 735(c)(1), struck out sub- 
sec. (d) which read as follows: "Expenditure of 
Amounts From Account by Service Secretaries. — The 
Secretary of a military department shall provide medi- 
cal and dental care to covered beneficiaries under the 
jurisdiction of the Secretary for a fiscal year quarter 
from amounts appropriated to the Secretary and from 
amounts from the account made available for that 
quarter to the Secretary by the Secretary of Defense. 
If the Secretary of a military department exhausts the 
amounts from the account made available to the Sec- 
retary for a fiscal year quarter, the Secretary shall 
transfer to the account from amounts appropriated to 
the Secretary an amount sufficient to provide medical 
and dental care to covered beneficiaries under the ju- 
risdiction of the Secretary for the remainder of the fis- 
cal year quarter." 

Subsec. (e). Pub. L. 104-106, § 735(c)(2), redesignated 
subsec. (e) as (c). 

Subsec. (f). Pub. L. 104-106, § 735(c)(1), struck out sub- 
sec. (f) which read as follows: "Definitions. — In this 
section: 

"(1) The term 'account' means the Military Health 
Care Account established in subsection (a). 

"(2) The term 'program' means the Civilian Health 
and Medical Program of the Uniformed Services." 

Effective Date 

Section 701(d)(3) of Pub. L. 99-661 provided that: "Sec- 
tion 1100 of such title (as added by subsection (a)(1)) 
shall take effect on October 1, 1987." 

Reports to Congress 

Section 701(c)(2) of Pub. L. 99-661 required Secretary 
to submit to Congress not later than May 1, 1987, a re- 
port on plans of Secretary for establishing diagnosis-re- 
lated groups for inpatient services under section 1100(a) 
of this title, and not later than May 1, 1988, a report on 
plans of Secretary for establishing diagnosis-related 
groups for outpatient services under such section. 

§ 1101. Resource allocation methods: capitation 
or diagnosis-related groups 

(a) ESTABLISHMENT OF CAPITATION OR DRG 

Method. — The Secretary of Defense, after con- 
sultation with the other administering- Secretar- 
ies, shall establish by regulation the use of capi- 
tation or diagnosis-related groups as the pri- 
mary criteria for allocation of resources to fa- 
cilities of the uniformed services. 

(b) Exception for Mobilization Missions.— 
Capitation or diagnosis-related groups shall not 
be used to allocate resources to the facilities of 
the uniformed services to the extent that such 
resources are required by such facilities for mo- 
bilization missions. 

(c) Content of Regulations.— Such regula- 
tions may establish a system of diagnosis-relat- 



ed groups similar to the system established 
under section 1886(d)(4) of the Social Security 
Act (42 U.S.C. 1395ww(d)(4)). Such regulations 
may include the following: 

(1) A classification of inpatient treatments 
by diagnosis-related groups and a similar clas- 
sification of outpatient treatment. 

(2) A methodology for classifying specific 
treatments within such groups. 

(3) An appropriate weighting factor for each 
such diagnosis-related group which reflects 
the relative resources used by a facility of a 
uniformed service with respect to treatments 
classified within that group compared to 
treatments classified within other groups. 

(4) An appropriate method for calculating or 
estimating the annual per capita costs of pro- 
viding comprehensive health care services to 
members of the uniformed services on active 
duty and covered beneficiaries. 

(Added Pub. L. 99-661, div. A, title VII, § 701(a)(1), 
Nov. 14, 1986, 100 Stat. 3897; amended Pub. L. 
100-456, div. A, title XII, § 1233(e)(1), Sept. 29, 
1988, 102 Stat. 2057; Pub. L. 103-160, div. A, title 
VII, § 714(a), (b)(1), Nov. 30, 1993, 107 Stat. 1690.) 

Amendments 

1993— Pub. Li. 103-160, §714(b)(l), substituted "Re- 
source allocation methods: capitation or diagnosis-re- 
lated groups" for "Diagnosis-related groups" as section 
catchline. 

Subsec. (a). Pub. L. 103-160, § 714(a)(1), substituted 
"Capitation or DRG Method" for "DRGs" in heading 
and inserted "capitation or" before "diagnosis-related 
groups" in text. 

Subsec. (b). Pub. L. 103-160, § 714(a)(2), substituted 
"Capitation or diagnosis-related groups" for "Diag- 
nosis-related groups". 

Subsec. (c). Pub. L. 103-160, § 714(a)(3), substituted 
"may" for "shall" in two places in introductory provi- 
sions and added par. (4). 

1988— Subsec. (c). Pub. L. 100-456 struck out "(1)" be- 
fore "Such regulations" in introductory provisions. 

Regulations 

Pub. L. 101-189, div. A, title VII, §724, Nov. 29, 1989, 103 
Stat. 1478, as amended by Pub. L. 102-190, div. A, title 
VII, §719, Dec. 5, 1991, 105 Stat. 1404, provided that: 
"The regulations required by section 1101(a) of title 10, 
United States Code, to establish the use of diagnosis-re- 
lated groups as the primary criteria for the allocation 
of resources to health care facilities of the uniformed 
services shall be prescribed to take effect not later 
than October 1, 1993, in the case of outpatient treat- 
ments." 

Section 701(d)(4) of Pub. L. 99-661, as amended by Pub. 
L. 100-180, div. A, title VII, §724, Dec. 4, 1987, 101 Stat. 
1116, provided that: "The Secretary of Defense shall 
prescribe regulations as required by section 1101(a) of 
such title (as added by subsection (a)(1)) to take ef- 
fect— 

"(A) in the case of inpatient treatments, not later 
than October 1, 1988; and 

"(B) in the case of outpatient treatments, not later 
than October 1, 1989." 

§ 1 102. Confidentiality of medical quality assur- 
ance records: qualified immunity for partici- 
pants 

(a) Confidentiality of Records.— Medical 
quality assurance records created by or for the 
Department of Defense as part of a medical 
quality assurance program are confidential and 
privileged. Such records may not be disclosed to 
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any person or entity, except as provided in sub- 
section (c). 

(b) Prohibition on Disclosure and Testi- 
mony. — (1) No part of any medical quality assur- 
ance record described in subsection (a) may be 
subject to discovery or admitted into evidence 
in any judicial or administrative proceeding, ex- 
cept as provided in subsection (c). 

(2) A person who reviews or creates medical 
quality assurance records for the Department of 
Defense or who participates in any proceeding 
that reviews or creates such records may not be 
permitted or required to testify in any judicial 
or administrative proceeding with respect to 
such records or with respect to any finding, rec- 
ommendation, evaluation, opinion, or action 
taken by such person or body in connection with 
such records except as provided in this section. 

(c) Authorized Disclosure and Testimony. — 
(1) Subject to paragraph (2), a medical quality 
assurance record described in subsection (a) may 
be disclosed, and a person referred to in sub- 
section (b) may give testimony in connection 
with such a record, only as follows: 

(A) To a Federal executive agency or private 
organization, if such medical quality assur- 
ance record or testimony is needed by such 
agency or organization to perform licensing or 
accreditation functions related to Department 
of Defense health care facilities or to perform 
monitoring, required by law, of Department of 
Defense health care facilities. 

(B) To an administrative or judicial proceed- 
ing commenced by a present or former Depart- 
ment of Defense health care provider concern- 
ing the termination, suspension, or limitation 
of clinical privileges of such health care pro- 
vider. 

(C) To a governmental board or agency or to 
a professional health care society or organiza- 
tion, if such medical quality assurance record 
or testimony is needed by such board, agency, 
society, or organization to perform licensing, 
credentialing, or the monitoring of profes- 
sional standards with respect to any health 
care provider who is or was a member or an 
employee of the Department of Defense. 

(D) To a hospital, medical center, or other 
institution that provides health care services, 
if such medical quality assurance record or 
testimony is needed by such institution to as- 
sess the professional qualifications of any 
health care provider who is or was a member 
or employee of the Department of Defense and 
who has applied for or been granted authority 
or employment to provide health care services 
in or on behalf of such institution. 

(E) To an officer, employee, or contractor of 
the Department of Defense who has a need for 
such record or testimony to perform official 
duties. 

(F) To a criminal or civil law enforcement 
agency or instrumentality charged under ap- 
plicable law with the protection of the public 
health or safety, if a qualified representative 
of such agency or instrumentality makes a 
written request that such record or testimony 
be provided for a purpose authorized by law. 

(G) In an administrative or judicial proceed- 
ing commenced by a criminal or civil law en- 
forcement agency or instrumentality referred 



to in subparagraph (F), but only with respect 
to the subject of such proceeding. 

(2) With the exception of the subject of a qual- 
ity assurance action, the identity of any person 
receiving health care services from the Depart- 
ment of Defense or the identity of any other per- 
son associated with such department for pur- 
poses of a medical quality assurance program 
that is disclosed in a medical quality assurance 
record described in subsection (a) shall be de- 
leted from that record or document before any 
disclosure of such record is made outside the De- 
partment of Defense. Such requirement does not 
apply to the release of information pursuant to 
section 552a of title 5. 

(d) Disclosure for Certain Purposes. — (1) 
Nothing in this section shall be construed as au- 
thorizing or requiring the withholding from any 
person or entity aggregate statistical informa- 
tion regarding the results of Department of De- 
fense medical quality assurance programs. 

(2) Nothing in this section shall be construed 
as authority to withhold any medical quality as- 
surance record from a committee of either 
House of Congress, any joint committee of Con- 
gress, or the Comptroller General if such record 
pertains to any matter within their respective 
jurisdictions. 

(e) Prohibition on Disclosure of Record or 
Testimony. — A person or entity having posses- 
sion of or access to a record or testimony de- 
scribed by this section may not disclose the con- 
tents of such record or testimony in any manner 
or for any purpose except as provided in this sec- 
tion. 

(f) Exemption From Freedom of Information 
Act. — Medical quality assurance records de- 
scribed in subsection (a) may not be made avail- 
able to any person under section 552 of title 5. 

(g) Limitation on Civil Liability. — A person 
who participates in or provides information to a 
person or body that reviews or creates medical 
quality assurance records described in sub- 
section (a) shall not be civilly liable for such 
participation or for providing such information 
if the participation or provision of information 
was in good faith based on prevailing profes- 
sional standards at the time the medical quality 
assurance program activity took place. 

(h) Application to Information in Certain 
Other Records. — Nothing in this section shall 
be construed as limiting access to the informa- 
tion in a record created and maintained outside 
a medical quality assurance program, including 
a patient's medical records, on the grounds that 
the information was presented during meetings 
of a review body that are part of a medical qual- 
ity assurance program. 

(i) Regulations.— The Secretary of Defense 
shall prescribe regulations to implement this 
section. 

(j) Definitions.— In this section: 

(1) The term "medical quality assurance pro- 
gram" means any peer review activity carried 
out before, on, or after November 14, 1986 by or 
for the Department of Defense to assess the 
quality of medical care, including activities 
conducted by individuals, military medical or 
dental treatment facility committees, or other 
review bodies responsible for quality assur- 
ance, credentials, infection control, patient 
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care assessment (including treatment proce- 
dures, blood, drugs, and therapeutics), medical 
records, health resources management review 
and identification and prevention of medical 
or dental incidents and risks. 

(2) The term "medical quality assurance 
record" means the proceedings, records, min- 
utes, and reports that emanate from quality 
assurance program activities described in 
paragraph (1) and are produced or compiled by 
the Department of Defense as part of a medi- 
cal quality assurance program. 

(3) The term "health care provider" means 
any military or civilian health care profes- 
sional who, under regulations of a military de- 
partment, is granted clinical practice privi- 
leges to provide health care services in a mili- 
tary medical or dental treatment facility or 
who is licensed or certified to perform health 
care services by a governmental board or 
agency or professional health care society or 
organization. 

(4) The term "peer review" means any as- 
sessment of the quality of medical care carried 
out by a health care professional, including 
any such assessment of professional perform- 
ance, any patient safety program root cause 
analysis or report, or any similar activity de- 
scribed in regulations prescribed by the Sec- 
retary under subsection (i). 

(k) Penalty. — Any person who willfully dis- 
closes a medical quality assurance record other 
than as provided in this section, knowing that 
such record is a medical quality assurance 
record, shall be fined not more than $3,000 in the 
case of a first offense and not more than $20,000 
in the case of a subsequent offense. 

(Added Pub. L. 99-661, div. A, title VII, 
§705(a)[(l)], Nov. 14, 1986, 100 Stat. 3902; amended 
Pub. L. 100-180, div. A, title XII, §1231(5), Dec. 4, 
1987, 101 Stat. 1160; Pub. L. 101-189, div. A, title 
VI, § 653(f), Nov. 29, 1989, 103 Stat. 1463; Pub. L. 
108-375, div. A, title X, § 1084(c)(2), Oct. 28, 2004, 
118 Stat. 2061; Pub. L. 112-81, div. A, title VII, 
§ 714(a), Dec. 31, 2011, 125 Stat. 1476.) 

Amendments 

2011— Subsec. (j)(l). Pub. L. 112-81, § 714(a)(1), sub- 
stituted "any peer review activity carried out" for 
"any activity carried out". 

Subsec. (j)(4). Pub. L. 112-81, § 714(a)(2), added par. (4). 

2004— Subsec. (d)(2). Pub. L. 108-375 substituted 
"Comptroller General" for "General Accounting Of- 
fice". 

1989— Subsec. (j)(l). Pub. L. 101-189 substituted "No- 
vember 14, 1986" for "the date of the enactment of this 
section". 

1987— Subsec. (c)(2). Pub. L. 100-180 struck out 
", United States Code" after "title 5" in second sen- 
tence. 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title VII, § 714(b), Dec. 31, 2011, 
125 Stat. 1477, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on January 1, 2012." 

Effective Date 

Section 705(b) of Pub. L. 99-661 provided that: "Sec- 
tion 1102 of title 10, United States Code, as added by 
subsection (a), shall apply to all records created before, 
on, or after the date of the enactment of this Act [Nov. 



14, 1986] by or for the Department of Defense as part of 
a medical quality assurance program." 

§1103. Contracts for medical and dental care: 
State and local preemption 

(a) Occurrence of Preemption.— A law or reg- 
ulation of a State or local government relating 
to health insurance, prepaid health plans, or 
other health care delivery or financing methods 
shall not apply to any contract entered into pur- 
suant to this chapter by the Secretary of De- 
fense or the administering Secretaries to the ex- 
tent that the Secretary of Defense or the admin- 
istering Secretaries determine that — 

(1) the State or local law or regulation is in- 
consistent with a specific provision of the con- 
tract or a regulation promulgated by the Sec- 
retary of Defense or the administering Sec- 
retaries pursuant to this chapter; or 

(2) the preemption of the State or local law 
or regulation is necessary to implement or ad- 
minister the provisions of the contract or to 
achieve any other important Federal interest. 

(b) Effect of Preemption. — In the case of the 
preemption under subsection (a) of a State or 
local law or regulation regarding financial sol- 
vency, the Secretary of Defense or the admin- 
istering Secretaries shall require an independent 
audit of the prime contractor of each contract 
that is entered into pursuant to this chapter and 
covered by the preemption. The audit shall be 
performed by the Defense Contract Audit Agen- 
cy. 

(c) State Defined. — In this section, the term 
"State" includes the District of Columbia, the 
Commonwealth of Puerto Rico, the Common- 
wealth of the Northern Mariana Islands, and 
each possession of the United States. 

(Added Pub. L. 100-180, div. A, title VII, 
§ 725(a)(1), Dec. 4, 1987, 101 Stat. 1116; amended 
Pub. L. 103-160, div. A, title VII, § 715(a), Nov. 30, 
1993, 107 Stat. 1690; Pub. L. 109-163, div. A, title 
X, § 1057(a)(2), Jan. 6, 2006, 119 Stat. 3440.) 

Amendments 

2006— Subsec. (c). Pub. L. 109-163 struck out "Terri- 
tory and" before "possession". 

1993 — Pub. L. 103-160 amended section generally. Prior 
to amendment, section read as follows: 

"(a) The provisions of any contract under this chap- 
ter which relate to the nature and extent of coverage 
of benefits (including payments with respect to bene- 
fits) shall preempt any law of a State or local govern- 
ment, or any regulation issued under such a law, which 
relates to health insurance or plans to the extent that 
such law or regulation is inconsistent with such con- 
tractual provisions. 

"(b) In this section, the term 'State' includes the Dis- 
trict of Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern Mariana Islands, 
and each territory and possession of the United 
States." 

Effective Date of 1993 Amendment 

Section 715(b) of Pub. L. 103-160 provided that: "Sec- 
tion 1103 of title 10, United States Code, as amended by 
subsection (a), shall apply with respect to any contract 
entered into under chapter 55 of such title before, on, 
or after the date of the enactment of this Act [Nov. 30, 
1993]." 

Effective Date 

Section 725(b) of Pub. L. 100-180 provided that: "Sec- 
tion 1103 of such title, as added by subsection (a), shall 
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apply with respect to any contract entered into after 
October 1, 1987." 

Applicability op Preemption Provisions to Certain 
Contracts 

Pub. L. 102-396, title IX, §9032, Oct. 6, 1992, 106 Stat. 
1908, as amended by Pub. L. 103-50, ch. Ill, §301, July 2, 
1993, 107 Stat. 250, provided in part "That the preemp- 
tion provisions of section 1103(a) of title 10, United 
States Code, shall not be limited to contractual provi- 
sions relating to coverage of benefits, but shall apply to 
all contracts entered into pursuant to this general pro- 
vision, the California and Hawaii recompetition con- 
tract, and Solicitation Number MDA 906-92-R-0004 and 
shall preempt any and all State and local laws and reg- 
ulations which relate to health insurance or health 
care plans". 

Applicability to Contracts Entered Into Pursuant 
to Solicitation Number MDA-903-87-R-0047 

Pub. L. 100-463, title VIII, §8078(b), Oct. 1, 1988, 102 
Stat. 2270-30, provided that preemption provisions of 10 
U.S.C. 1103 shall apply to contracts entered into pursu- 
ant to Solicitation Number MDA-903-87-R-0047 and 
shall preempt State and local laws or regulations which 
relate to health insurance or prepaid health care plans. 
Similar provisions were contained in the following 
prior appropriation act: 

Pub. L. 100-202, §101(b) [title VIII, §8104(b)], Dec. 22, 
1987, 101 Stat. 1329-43, 1329-81. 

§1104. Sharing of health-care resources with the 
Department of Veterans Affairs 

(a) Sharing of Health-Care Resources. — 
Health-care resources of the Department of De- 
fense shall be shared with health-care resources 
of the Department of Veterans Affairs in accord- 
ance with section 8111 of title 38 or under section 
1535 of title 31. 

(b) Reimbursement From CHAMPUS Funds.— 
Pursuant to an agreement entered into under 
section 8111 of title 38 or section 1535 of title 31, 
the Secretary of a military department may re- 
imburse the Secretary of Veterans Affairs from 
funds available for that military department for 
the payment of medical care provided under sec- 
tion 1079 or 1086 of this title. 

(c) Charges. — The Secretary of Defense may 
prescribe by regulation a premium, deductible, 
copayment, or other charge for health care pro- 
vided to covered beneficiaries under this chapter 
pursuant to an agreement entered into by the 
Secretary of a military department under sec- 
tion 8111 of title 38 or section 1535 of title 31. 

(d) Provision of Services During War or Na- 
tional Emergency. — Members of the armed 
forces on active duty during and immediately 
following a period of war, or during and imme- 
diately following a national emergency involv- 
ing the use of the armed forces in armed con- 
flict, may be provided health-care services by 
the Department of Veterans Affairs in accord- 
ance with section 8111A of title 38. 

(Added Pub. L. 101-189, div. A, title VII, § 722(a), 
Nov. 29, 1989, 103 Stat. 1477; amended Pub. L. 
102-484, div. A, title X, §1052(14), Oct. 23, 1992, 106 
Stat. 2499; Pub. L. 103-35, title II, § 201(c)(1), May 
31, 1993, 107 Stat. 98; Pub. L. 107-314, div. A, title 
VII, § 721(b), Dec. 2, 2002, 116 Stat. 2595.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-314 substituted "shall" 
for "may". 



1993— Subsecs. (a) to (c). Pub. L. 103-35, § 201(c)(1)(A), 
substituted "section 8111 of title 38" for "section 8011 of 
title 38". 

Subsec. (d). Pub. L. 103-35, § 201(c)(1)(B), substituted 
"section 8111A of title 38" for "section 8011A of title 
38" 

1992— Subsecs. (a) to (c). Pub. L. 102-484, § 1052(14)(A), 
substituted "section 8011 of title 38" for "section 5011 of 
title 38". 

Subsec. (d). Pub. L. 102-484, § 1052(14)(B), substituted 
"section 8011A of title 38" for "section 5011A of title 
38". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-314 effective Oct. 1, 2003, 
see section 721(c) of Pub. L. 107-314, set out as a note 
under section 8111 of Title 38, Veterans' Benefits. 

§ 1 105. Specialized treatment facility program 

(a) Program Authorized. — The Secretary of 
Defense may conduct a specialized treatment fa- 
cility program pursuant to regulations pre- 
scribed by the Secretary of Defense. The Sec- 
retary shall consult with the other administer- 
ing Secretaries in prescribing regulations for 
the program and in conducting the program. 

(b) Facilities Authorized To Be Used. — 
Under the specialized treatment facility pro- 
gram, the Secretary may designate health care 
facilities of the uniformed services and civilian 
health care facilities as specialized treatment 
facilities. 

(c) Waiver of Nonemergency Health Care 
Restriction. — Under the specialized treatment 
facility program, the Secretary may waive, with 
regard to the provision of a particular service, 
the 40-mile radius restriction set forth in sec- 
tion 1079(a)(7) of this title if the Secretary deter- 
mines that the use of a different geographical 
area restriction will result in a more cost-effec- 
tive provision of the service. 

(d) Civilian Facility Service Area.— For pur- 
poses of the specialized treatment facility pro- 
gram, the service area of a civilian health care 
facility designated pursuant to subsection (b) 
shall be comparable in size to the service areas 
of facilities of the uniformed services. 

(e) Issuance of Nonavailability of Health 
Care Statements. — A covered beneficiary who 
resides within the service area of a specialized 
treatment facility designated under the special- 
ized treatment facility program may be required 
to obtain a nonavailability of health care state- 
ment in the case of a specialized service offered 
by the facility in order for the covered bene- 
ficiary to receive the service outside of the pro- 
gram. 

(f) Payment of Costs Related to Care in 
Specialized Treatment Facilities.— (1) Subject 
to paragraph (2), in connection with the treat- 
ment of a covered beneficiary under the special- 
ized treatment facility program, the Secretary 
may provide the following benefits: 

(A) Full or partial reimbursement of a mem- 
ber of the uniformed services for the reason- 
able expenses incurred by the member in 
transporting a covered beneficiary to or from 
a health care facility of the uniformed services 
or a civilian health care facility at which spe- 
cialized health care services are provided pur- 
suant to this chapter. 

(B) Full or partial reimbursement of a per- 
son (including a member of the uniformed 



Page 705 



TITLE 10— ARMED FORCES 



§1106 



services) for the reasonable expenses of trans- 
portation, temporary lodging, and meals (not 
to exceed a per diem rate determined in ac- 
cordance with implementing regulations) in- 
curred by such person in accompanying a cov- 
ered beneficiary as a nonmedical attendant to 
a health care facility referred to in subpara- 
graph (A). 

(C) In-kind transportation, lodging, or meals 
instead of reimbursements under subpara- 
graph (A) or (B) for transportation, lodging, or 
meals, respectively. 

(2) The Secretary may make reimbursements 
for or provide transportation, lodging, and 
meals under paragraph (1) in the case of a cov- 
ered beneficiary only if the total cost to the De- 
partment of Defense of doing so and of providing 
the health care in such case is less than the cost 
to the Department of providing the health care 
to the covered beneficiary by other means au- 
thorized under this chapter. 

(g) Covered Beneficiary Defined.— In this 
section, the term "covered beneficiary" means a 
person covered under section 1079 or 1086 of this 
title. 

(Added Pub. L. 102-190, div. A, title VII, § 715(a), 
Dec. 5, 1991, 105 Stat. 1403; amended Pub. L. 
103-160, div. A, title VII, § 716(a)(1), Nov. 30, 1993, 
107 Stat. 1691; Pub. L. 104-106, div. A, title VII, 
§706, Feb. 10, 1996, 110 Stat. 373.) 

Amendments 

1996— Subsec. (h). Pub. L. 104-106 struck out subsec. 
(h) which read as follows: "Expiration op Program. — 
The Secretary may not carry out the specialized treat- 
ment facility program authorized by this section after 
September 30, 1995." 

1993 — Pub. L. 103-160 substituted "Specialized treat- 
ment facility program" for "Issuance of non- 
availability of health care statements" as section 
catchline and amended text generally. Prior to amend- 
ment, text read as follows: "In determining whether to 
issue a nonavailability of health care statement for any 
person entitled to health care in facilities of the uni- 
formed services under this chapter, the commanding of- 
ficer of such a facility may consider the availability of 
health care services for such person pursuant to any 
contract or agreement entered into under this chapter 
for the provision of health care services within the area 
served by that facility." 

§ 1106. Submittal of claims: standard form; time 
limits 

(a) Standard Form.— The Secretary of De- 
fense, after consultation with the other admin- 
istering Secretaries, shall prescribe by regula- 
tion a standard form for the submission of 
claims for the payment of health care services 
provided under this chapter. 

(b) Time for Submission. — A claim for pay- 
ment for services provided under this chapter 
shall be submitted as provided in such regula- 
tions as follows: 

(1) In the case of services provided outside 
the United States, the Commonwealth of 
Puerto Rico, or the possessions of the United 
States, by not later than three years after the 
services are provided. 

(2) In the case of any other services, by not 
later than one year after the services are pro- 
vided. 

(Added Pub. L. 102-190, div. A, title VII, 
§ 716(a)(1), Dec. 5, 1991, 105 Stat. 1403; amended 



Pub. L. 105-85, div. A, title VII, § 738(a), Nov. 18, 
1997, 111 Stat. 1815; Pub. L. 112-81, div. A, title 
VII, §712, Dec. 31, 2011, 125 Stat. 1476.) 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 substituted "as fol- 
lows:" for "not later than one year after the services 
are provided." and added pars. (1) and (2). 

1997 — Pub. L. 105-85 substituted ": standard form; 
time limits" for "under CHAMPUS" in section catch- 
line and amended text generally. Prior to amendment, 
text read as follows: 

"(a) Submittal to Claims Processing Office. — Bach 
provider of services under the Civilian Health and Med- 
ical Program of the Uniformed Services shall submit 
claims for payment for such services directly to the 
claims processing office designated pursuant to regula- 
tions prescribed under subsection (b). A claim for pay- 
ment for services shall be submitted in a standard form 
(as prescribed in the regulations) not later than one 
year after the services are provided. 

"(b) Regulations. — The regulations required by sub- 
section (a) shall be prescribed by the Secretary of De- 
fense after consultation with the other administering 
Secretaries. 

"(c) Waiver. — The Secretary of Defense may waive 
the requirements of subsection (a) if the Secretary de- 
termines that the waiver is necessary in order to en- 
sure adequate access for covered beneficiaries to health 
care services under this chapter." 

Regulations 

Section 716(b) of Pub. L. 102-190 provided that: "The 
regulations required by section 1106 of title 10, United 
States Code (as added by subsection (a)), shall be pre- 
scribed to take effect not later than 180 days after the 
date of the enactment of this Act [Dec. 5, 1991]." 

Establishment of Appeals Process for ClaimCheck 
Denials 

Pub. L. 105-261, div. A, title VII, §714, Oct. 17, 1998, 112 
Stat. 2060, provided that: 

"(a) Establishment of Appeals Process. — Not later 
than January 1, 1999, the Secretary of Defense shall es- 
tablish an appeals process in cases of denials through 
the ClaimCheck computer software system (or any 
other claims processing system that may be used by 
the Secretary) of claims by civilian providers for pay- 
ment for health care services provided under the 
TRICARE program. 

"(b) Report.— Not later than March 1, 1999, the Sec- 
retary shall submit to Congress a report on the imple- 
mentation of this section." 

National Claims Processing System for CHAMPUS 

Pub. L. 102-484, div. A, title VII, §711, Oct. 23, 1992, 106 
Stat. 2433, provided that: 

"(a) Claims Processing System Required. — (1) The 
Secretary of Defense, in consultation with the other 
administering Secretaries, shall provide by contract for 
the operation of a claims processing system to be 
known as the 'National Claims Processing System for 
CHAMPUS'. The Secretary may procure the system in 
installments, including the use of incremental mod- 
ules. The system, including completion and integration 
of all modules, shall be in full operation not later than 
seven years after the date of the enactment of this Act 
[Oct. 23, 1992]. 

"(2) The Secretary shall use competitive procedures 
for entering into any contract or contracts under para- 
graph (1). 

"(b) System Functions. — The claims processing sys- 
tem shall include at least the following functions: 

"(1) The maintenance in electronic or written form, 
or both, of appropriate information on health care 
services provided to covered beneficiaries by or 
through third parties under CHAMPUS or any alter- 
native CHAMPUS program or demonstration project. 
Such information shall include — 



§1107 



TITLE 10— ARMED FORCES 



Page 706 



"(A) the services to which such beneficiaries are 
entitled or eligible under an insurance plan, medi- 
cal service plan, or health plan under CHAMPUS; 

"(B) the insurers, medical services, or health 
plans that provide such services; and 

"(C) the services available to beneficiaries under 
each insurance plan, medical service plan, or health 
plan, and the payment required of the beneficiaries 
and the insurer, medical service, or health plan for 
such services under the plan. 

"(2) The ability to receive in electronic or written 
form claims submitted by insurers, medical services, 
and health plans for services provided to covered 
beneficiaries. 

"(3) The ability to process, adjudicate, and pay (by 
electronic or other means) such claims. 

"(4) The provision of the information described in 
paragraphs (1) and (2) and information on the matters 
referred to in paragraph (3) by telephone, electronic, 
or other means to covered beneficiaries, insurers, 
medical services, and health plans. 
"(c) Consistency with Medicare Claims Require- 
ments. — The Secretary of Defense shall ensure, to the 
maximum extent practicable, that claims submitted to 
the claims processing system conform to the require- 
ments applicable to claims submitted to the Secretary 
of Health and Human Services with respect to medical 
care provided under part A of title XVIII of the Social 
Security Act (42 U.S.C. 1395c et seq.). 

"(d) Identification Card. — The Secretary of Defense 
shall take appropriate actions to determine whether 
the use by covered beneficiaries of a standard identi- 
fication card containing electronically readable infor- 
mation will enhance the capability of the claims proc- 
essing center to carry out the activities set forth in 
subsection (b). 

"(e) Transition to System. — After January 1, 1996, 
any modification or acquisition related to claims proc- 
essing systems operations in the Office of the Civilian 
Health and Medical Program of the Uniformed Services 
shall contain provisions to transfer such operations to 
the claims processing system required by subsection 
(a). After January 1, 1999, any renewal or acquisition 
for fiscal intermediary services (including coordinated 
care implementations in military hospitals and clinics) 
shall contain provisions to transfer claims processing 
systems operations related to such fiscal intermediary 
services to the claims processing system required by 
subsection (a). 
"(f) Definitions. — For purposes of this section: 

"(1) The term 'administering Secretaries' has the 
meaning given that term in paragraph (3) of section 
1072 of title 10, United States Code. 

"(2) The term 'CHAMPUS' means the Civilian 
Health and Medical Program of the Uniformed Serv- 
ices, as defined in paragraph (4) of such section. 

"(3) The term 'covered beneficiary' has the meaning 
given that term in paragraph (5) of such section." 

§ 1107. Notice of use of an investigational new 
drug or a drug unapproved for its applied 
use 

(a) Notice Required.— (1) Whenever the Sec- 
retary of Defense requests or requires a member 
of the armed forces to receive an investigational 
new drug or a drug unapproved for its applied 
use, the Secretary shall provide the member 
with notice containing the information specified 
in subsection (d). 

(2) The Secretary shall also ensure that health 
care providers who administer an investiga- 
tional new drug or a drug unapproved for its ap- 
plied use, or who are likely to treat members 
who receive such a drug, receive the information 
required to be provided under paragraphs (3) and 
(4) of subsection (d). 

(b) Time of Notice. — The notice required to be 
provided to a member under subsection (a)(1) 



shall be provided before the investigational new 
drug or drug unapproved for its applied use is 
first administered to the member. 

(c) Form of Notice. — The notice required 
under subsection (a)(1) shall be provided in writ- 
ing. 

(d) Content of Notice. — The notice required 
under subsection (a)(1) shall include the follow- 
ing: 

(1) Clear notice that the drug being adminis- 
tered is an investigational new drug or a drug 
unapproved for its applied use. 

(2) The reasons why the investigational new 
drug or drug unapproved for its applied use is 
being administered. 

(3) Information regarding the possible side 
effects of the investigational new drug or drug 
unapproved for its applied use, including any 
known side effects possible as a result of the 
interaction of such drug with other drugs or 
treatments being administered to the mem- 
bers receiving such drug. 

(4) Such other information that, as a condi- 
tion of authorizing the use of the investiga- 
tional new drug or drug unapproved for its ap- 
plied use, the Secretary of Health and Human 
Services may require to be disclosed. 

(e) Records of Use. — The Secretary of Defense 
shall ensure that the medical records of mem- 
bers accurately document — 

(1) the receipt by members of any investiga- 
tional new drug or drug unapproved for its ap- 
plied use; and 

(2) the notice required by subsection (a)(1). 

(f) Limitation and Waiver.— (1) In the case of 
the administration of an investigational new 
drug or a drug unapproved for its applied use to 
a member of the armed forces in connection 
with the member's participation in a particular 
military operation, the requirement that the 
member provide prior consent to receive the 
drug in accordance with the prior consent re- 
quirement imposed under section 505(i)(4) of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
355(i)(4)) may be waived only by the President. 
The President may grant such a waiver only if 
the President determines, in writing, that ob- 
taining consent is not in the interests of na- 
tional security. 

(2) The waiver authority provided in paragraph 
(1) shall not be construed to apply to any case 
other than a case in which prior consent for ad- 
ministration of a particular drug is required by 
reason of a determination by the Secretary of 
Health and Human Services that such drug is 
subject to the investigational new drug require- 
ments of section 505(i) of the Federal Food, 
Drug, and Cosmetic Act. 

(3) The Secretary of Defense may request the 
President to waive the prior consent require- 
ment with respect to the administration of an 
investigational new drug or a drug unapproved 
for its applied use to a member of the armed 
forces in connection with the member's partici- 
pation in a particular military operation. With 
respect to any such administration — 

(A) the Secretary may not delegate to any 
other official the authority to request the 
President to waive the prior consent require- 
ment for the Department of Defense; and 
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(B) if the President grants the requested 
waiver, the Secretary shall submit to the 
chairman and ranking minority member of 
each congressional defense committee a notifi- 
cation of the waiver, together with the written 
determination of the President under para- 
graph (1) and the Secretary's justification for 
the request or requirement under subsection 
(a) for the member to receive the drug covered 
by the waiver. 

(4) In this subsection: 

(A) The term "relevant FDA regulations" 
means the regulations promulgated under sec- 
tion 505(i) of the Federal Food, Drug, and Cos- 
metic Act (21 U.S.C. 355(1)). 

(B) The term "prior consent requirement" 
means the requirement included in the rel- 
evant FDA regulations pursuant to section 
505(i)(4) of the Federal Food, Drug, and Cos- 
metic Act (21 U.S.C. 355(i)(4)). 

(g) Definitions.— In this section: 

(1) The term "investigational new drug" 
means a drug covered by section 505(i) of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 355(i)). 

(2) The term "drug unapproved for its ap- 
plied use" means a drug administered for a use 
not described in the approved labeling of the 
drug under section 505 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 355). 

(Added Pub. L. 105-85, div. A, title VII, § 766(a), 
Nov. 18, 1997, 111 Stat. 1827; amended Pub. L. 
105-261, div. A, title VII, § 731(a)(1), (b), Oct. 17, 
1998, 112 Stat. 2070, 2071; Pub. L. 106-65, div. A, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 108-136, div. A, title X, § 1043(b)(7), Nov. 24, 
2003, 117 Stat. 1611; Pub. L. 108-375, div. A, title 
VII, § 726(a), Oct. 28, 2004, 118 Stat. 1992.) 

Amendments 

2004— Subsec. (f)(1). Pub. L. 108-375, § 726(a)(1), sub- 
stituted "obtaining- consent is" for "obtaining- con- 
sent — 

"(A) is not feasible; 

"(B) is contrary to the best interests of the mem- 
ber; or 
"(C) is". 

Subsec. (f)(2). Pub. L. 108-375, § 726(a)(2), added par. (2) 
and struck out former par. (2) which read as follows: 
"In making a determination to waive the prior consent 
requirement on a ground described in subparagraph (A) 
or (B) of paragraph (1), the President shall apply the 
standards and criteria that are set forth in the relevant 
PDA regulations for a waiver of the prior consent re- 
quirement on that ground." 

2003— Subsec. (f)(4)(C). Pub. L. 108-136 struck out sub- 
par. (C) which read as follows: "The term 'congres- 
sional defense committee' means each of the following: 
"(i) The Committee on Armed Services and the 

Committee on Appropriations of the Senate. 

"(ii) The Committee on Armed Services and the 

Committee on Appropriations of the House of Rep- 

1999— Subsec. (f)(4)(C)(ii). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1998— Subsec. (b). Pub. L. 105-261, § 731(b)(1), struck 
out ", if practicable, but in no case later than 30 days 
after the drug is first administered to the member" 
after "administered to the member". 

Subsec. (c). Pub. L. 105-261, §731(b)(2), struck out "un- 
less the Secretary of Defense determines that the use of 
written notice is impractical because of the number of 



members receiving the investigational new drug or 
drug unapproved for its applied use, time constraints, 
or similar reasons. If the Secretary provides notice 
under subsection (a)(1) in a form other than in writing, 
the Secretary shall submit to Congress a report de- 
scribing the notification method used and the reasons 
for the use of the alternative method" after "provided 
in writing". 

Subsecs. (f), (g). Pub. L. 105-261, § 731(a)(1), added sub- 
sec. (f) and redesignated former subsec. (f) as (g). 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title VII, § 731(a)(2), Oct. 17, 
1998, 112 Stat. 2071, provided that: "Subsection (f) of 
section 1107 of title 10, United States Code (as added by 
paragraph (1)), shall apply to the administration of an 
investigational new drug or a drug unapproved for its 
applied use to a member of the Armed Forces in con- 
nection with the member's participation in a particular 
military operation on or after the date of the enact- 
ment of this Act [Oct. 17, 1998]." 

Waivers of Requirement for Prior Consent 
Granted Before October 17, 1998 

Pub. L. 105-261, div. A, title VII, § 731(a)(3), Oct. 17, 
1998, 112 Stat. 2071, provided that: "A waiver of the re- 
quirement for prior consent imposed under the regula- 
tions required under paragraph (4) of section 505(i) of 
the Federal Food, Drug, and Cosmetic Act [21 U.S.C. 
355(i)(4)] (or under any antecedent provision of law or 
regulations) that has been granted under that section 
(or antecedent provision of law or regulations) before 
the date of the enactment of this Act [Oct. 17, 1998] for 
the administration of a drug to a member of the Armed 
Forces in connection with the member's participation 
in a particular military operation may be applied in 
that case after that date only if — 

"(A) the Secretary of Defense personally deter- 
mines that the waiver is justifiable on each ground 
on which the waiver was granted; 

"(B) the President concurs in that determination in 
writing; and 

"(C) the Secretary submits to the chairman and 
ranking minority member of each congressional com- 
mittee referred to in section 1107(f)(4)(C) of title 10, 
United States Code (as added by paragraph (1)) — 
"(i) a notification of the waiver; 
"(ii) the President's written concurrence; and 
"(iii) the Secretary's justification for the request 
or for the requirement under subsection 1107(a) of 
such title for the member to receive the drug cov- 
ered by the waiver." 

Ex. Ord. No. 13139. Improving Health Protection of 
Military Personnel Participating in Particular 
Military Operations 

Ex. Ord. No. 13139, Sept. 30, 1999, 64 F.R. 54175, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including section 1107 of title 10, United 
States Code, and in order to provide the best health 
protection to military personnel participating in par- 
ticular military operations, it is hereby ordered as fol- 
lows: 

Section 1. Policy. Military personnel deployed in par- 
ticular military operations could potentially be ex- 
posed to a range of chemical, biological, and radiologi- 
cal weapons as well as diseases endemic to an area of 
operations. It is the policy of the United States Gov- 
ernment to provide our military personnel with safe 
and effective vaccines, antidotes, and treatments that 
will negate or minimize the effects of these health 
threats. 

Sec. 2. Administration of Investigational New Drugs to 
Members of the Armed Forces. 

(a) The Secretary of Defense (Secretary) shall collect 
intelligence on potential health threats that might be 
encountered in an area of operations. The Secretary 
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shall work together with the Secretary of Health and 
Human Services to ensure appropriate counter- 
measures are developed. When the Secretary considers 
an investigational new drug or a drug unapproved for 
its intended use (investigational drug) to represent the 
most appropriate countermeasure, it shall be studied 
through scientifically based research and development 
protocols to determine whether it is safe and effective 
for its intended use. 

(b) It is the expectation that the United States Gov- 
ernment will administer products approved for their in- 
tended use by the Food and Drug Administration 
(FDA). However, in the event that the Secretary con- 
siders a product to represent the most appropriate 
countermeasure for diseases endemic to the area of op- 
erations or to protect against possible chemical, bio- 
logical, or radiological weapons, but the product has 
not yet been approved by the FDA for Its intended use, 
the product may, under certain circumstances and 
strict controls, be administered to provide potential 
protection for the health and well-being of deployed 
military personnel in order to ensure the success of the 
military operation. The provisions of 21 CFR Part 312 
contain the FDA requirements for investigational new 
drugs. 

Sec. 3. Informed Consent Requirements and Waiver Pro- 
visions. 

(a) Before administering an investigational drug to 
members of the Armed Forces, the Department of De- 
fense (DoD) must obtain informed consent from each 
individual unless the Secretary can justify to the Presi- 
dent a need for a waiver of informed consent in accord- 
ance with 10 U.S.C. 1107(f). Waivers of informed consent 
will be granted only when absolutely necessary. 

(b) In accordance with 10 U.S.C. 1107(f), the President 
may waive the informed consent requirement for the 
administration of an investigational drug to a member 
of the Armed Forces in connection with the member's 
participation in a particular military operation, upon a 
written determination by the President that obtaining 
consent: 

(1) is not feasible; 

(2) is contrary to the best interests of the member; 
or 

(3) is not in the interests of national security. 

(c) In making a determination to waive the informed 
consent requirement on a ground described in sub- 
section (b)(1) or (b)(2) of this section, the President is 
required by law to apply the standards and criteria set 
forth in the relevant FDA regulations, 21 CFR 50.23(d). 
In determining a waiver based on subsection (b)(3) of 
this section, the President will also consider the stand- 
ards and criteria of the relevant FDA regulations. 

(d) The Secretary may request that the President 
waive the informed consent requirement with respect 
to the administration of an investigational drug. The 
Secretary may not delegate the authority to make this 
waiver request. At a minimum, the waiver request shall 
contain: 

(1) A full description of the threat, including the 
potential for exposure. If the threat is a chemical, bi- 
ological, or radiological weapon, the waiver request 
shall contain an analysis of the probability the weap- 
on will be used, the method or methods of delivery, 
and the likely magnitude of its affect on an exposed 
individual. 

(2) Documentation that the Secretary has compiled 
with 21 CFR 50.23(d). This documentation shall In- 
clude: 

(A) A statement that certifies and a written jus- 
tification that documents that each of the criteria 
and standards set forth in 21 CFR 50.23(d) has been 
met; or 

(B) If the Secretary finds it highly impracticable 
to certify that the criteria and standards set forth 
in 21 CFR 50.23(d) have been fully met because doing 
so would significantly impair the Secretary's abil- 
ity to carry out the particular military mission, a 
written justification that documents which criteria 
and standards have or have not been met, explains 



the reasons for failing to meet any of the criteria 
and standards, and provides additional justification 
why a waiver should be granted solely in the inter- 
ests of national security. 

(3) Any additional information pertinent to the 
Secretary's determination, including the minutes of 
the Institutional Review Board's (IRB) deliberations 
and the IRB members' voting record. 

(e) The Secretary shall develop the waiver request in 
consultation with the FDA. 

(f) The Secretary shall submit the waiver request to 
the President and provide a copy to the Commissioner 
of the FDA (Commissioner). 

(g) The Commissioner shall expeditiously review the 
waiver request and certify to the Assistant to the 
President for National Security Affairs (APNSA) and 
the Assistant to the President for Science and Tech- 
nology (APST) whether the standards and criteria of 
the relevant FDA regulations have been adequately ad- 
dressed and whether the investigational new drug pro- 
tocol may proceed subject to a decision by the Presi- 
dent on the Informed consent waiver request. FDA 
shall base its decision on, and the certification shall in- 
clude an analysis describing, the extent and strength of 
the evidence on the safety and effectiveness of the in- 
vestigational new drug in relation to the medical risk 
that could be encountered during the military oper- 
ation. 

(h) The APNSA and APST will prepare a joint advi- 
sory opinion as to whether the waiver of Informed con- 
sent should be granted and will forward it, along with 
the waiver request and the FDA certification to the 
President. 

(i) The President will approve or deny the waiver re- 
quest and will provide written notification of the deci- 
sion to the Secretary and the Commissioner. 

Sec. 4. Required Action After Waiver is Issued, (a) Fol- 
lowing a Presidential waiver under 10 U.S.C. 1107(f), the 
DoD offices responsible for implementing the waiver, 
DoD's Office of the Inspector General, and the FDA, 
consistent with Its regulatory role, will conduct an on- 
going review and monitoring to assess adherence to the 
standards and criteria under 21 CFR 50.23(d) and this 
order. The responsible DoD offices shall also adhere to 
any periodic reporting requirements specified by the 
President at the time of the waiver approval. The Sec- 
retary shall submit the findings to the President and 
provide a copy to the Commissioner. 

(b) The Secretary shall, as soon as practicable, make 
the congressional notifications required by 10 U.S.C. 
1107(f)(2)(B). 

(c) The Secretary shall, as soon as practicable and 
consistent with classification requirements, Issue a 
public notice in the Federal Register describing each 
waiver of informed consent determination and a sum- 
mary of the most updated scientific information on the 
products used, as well as other Information the Presi- 
dent determines is appropriate. 

(d) The waiver will expire at the end of 1 year (or an 
alternative time period not to exceed 1 year, specified 
by the President at the time of approval), or when the 
Secretary informs the President that the particular 
military operation creating the need for the use of the 
investigational drug has ended, whichever is earlier. 
The President may revoke the waiver based on changed 
circumstances or for any other reason. If the Secretary 
seeks to renew a waiver prior to its expiration, the Sec- 
retary must submit to the President an updated re- 
quest, specifically identifying any new information 
available relevant to the standards and criteria under 
21 CFR 50.23(d). To request to renew a waiver, the Sec- 
retary must satisfy the criteria for a waiver as de- 
scribed in section 3 of this order. 

(e) The Secretary shall notify the President and the 
Commissioner if the threat countered by the investiga- 
tional drug changes significantly or If significant new 
information on the investigational drug is received. 

Sec. 5. Training for Military Personnel, (a) The DoD 
shall provide ongoing training and health risk commu- 
nication on the requirements of using an investiga- 
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tional drug In support of a military operation to all 
military personnel, including those in leadership posi- 
tions, during chemical and biological warfare defense 
training and other training, as appropriate. This on- 
going training and health risk communication shall in- 
clude general information about 10 U.S.C. 1107 and 21 
CFR 50.23(d). 

(b) If the President grants a waiver under 10 U.S.C. 
1107(f), the DoD shall provide training to all military 
personnel conducting the waiver protocol and health 
risk communication to all military personnel receiving 
the specific investigational drug to be administered 
prior to its use. 

(c) The Secretary shall submit the training and 
health risk communication plans as part of the inves- 
tigational new drug protocol submission to the PDA 
and the reviewing IRB. Training and health risk com- 
munication shall include at a minimum: 

(1) The basis for any determination by the Presi- 
dent that informed consent is not or may not be fea- 
sible; 

(2) The means for tracking use and adverse effects 
of the investigational drug; 

(3) The benefits and risks of using the investiga- 
tional drug; and 

(4) A statement that the investigational drug is not 
approved (or not approved for the intended use). 

(d) The DoD shall keep operational commanders in- 
formed of the overall requirements of successful proto- 
col execution and their role, with the support of medi- 
cal personnel, in ensuring successful execution of the 
protocol. 

Sec. 6. Scope, (a) This order applies to the consider- 
ation and Presidential approval of a waiver of informed 
consent under 10 U.S.C. 1107 and does not apply to other 
PDA regulations. 

(b) This order is intended only to improve the inter- 
nal management of the Federal Government. Nothing 
contained in this order shall create any right or bene- 
fit, substantive or procedural, enforceable by any party 
against the United States, its agencies or instrumen- 
talities, its officers or employees, or any other person. 

William J. Clinton. 

§ 1107a. Emergency use products 

(a) Waiver by the President.— (1) In the case 
of the administration of a product authorized 
for emergency use under section 564 of the Fed- 
eral Food, Drug, and Cosmetic Act to members 
of the armed forces, the condition described in 
section 564(e)(l)(A)(ii)(III) of such Act and re- 
quired under paragraph (1)(A) or (2)(A) of such 
section 564(e), designed to ensure that individ- 
uals are informed of an option to accept or 
refuse administration of a product, may be 
waived only by the President only if the Presi- 
dent determines, in writing, that complying 
with such requirement is not in the interests of 
national security. 

(2) The waiver authority provided in paragraph 
(1) shall not be construed to apply to any case 
other than a case in which an individual is re- 
quired to be informed of an option to accept or 
refuse administration of a particular product by 
reason of a determination by the Secretary of 
Health and Human Services that emergency use 
of such product is authorized under section 564 
of the Federal Food, Drug, and Cosmetic Act. 

(b) Provision op Information.— If the Presi- 
dent, under subsection (a), waives the condition 
described in section 564(e)(l)(A)(ii)(III) of the 
Federal Food, Drug, and Cosmetic Act, and if 
the Secretary of Defense, in consultation with 
the Secretary of Health and Human Services, 
makes a determination that it is not feasible 



based on time limitations for the information 
described in section 564(e)(l)(A)(ii)(I) or (II) of 
such Act and required under paragraph (1)(A) or 
(2)(A) of such section 564(e), to be provided to a 
member of the armed forces prior to the admin- 
istration of the product, such information shall 
be provided to such member of the armed forces 
(or next-of-kin in the case of the death of a 
member) to whom the product was administered 
as soon as possible, but not later than 30 days, 
after such administration. The authority pro- 
vided for in this subsection may not be dele- 
gated. Information concerning the administra- 
tion of the product shall be recorded in the med- 
ical record of the member. 

(c) Applicability of Other Provisions. — In 
the case of an authorization by the Secretary of 
Health and Human Services under section 
564(a)(1) of the Federal Food, Drug, and Cos- 
metic Act based on a determination by the Sec- 
retary of Defense under section 564(b)(1)(B) of 
such Act, subsections (a) through (f) of section 
1107 shall not apply to the use of a product that 
is the subject of such authorization, within the 
scope of such authorization and while such au- 
thorization is effective. 

(Added Pub. L. 108-136, div. A, title XVI, 
§ 1603(b)(1), Nov. 24, 2003, 117 Stat. 1689; amended 
Pub. L. 108-375, div. A, title VII, § 726(b), Oct. 28, 
2004, 118 Stat. 1992; Pub. L. 109-364, div. A, title 
X, § 1071(a)(5), (g)(7), Oct. 17, 2006, 120 Stat. 2398, 
2402.) 

References in Text 

Section 564 of the Federal Food, Drug, and Cosmetic 
Act, referred to in text, is classified to section 360bbb-3 
of Title 21, Food and Drugs. 

Amendments 

2006— Subsec. (a). Pub. L. 109-364, § 1071(g)(7), made 
technical correction to directory language of Pub. L. 
108-375, § 726(b)(1). See 2004 Amendment note below. 

Pub. L. 109-364, § 1071(a)(5), redesignated subpars. (A) 
and (B) as pars. (1) and (2), respectively, and, in par. (2), 
substituted "paragraph (1)" for "subparagraph (A)". 

2004— Subsec. (a). Pub. L. 108-375, § 726(b)(1), as amend- 
ed by Pub. L. 109-364, § 1071(g)(7), inserted "(A)" after 
"President. — ". 

Subsec. (a)(A). Pub. L. 108-375, § 726(b)(2), struck out 
"is not feasible, is contrary to the best interests of the 
members affected, or" after "such requirement". 

Subsec. (a)(B). Pub. L. 108-375, § 726(b)(3), added sub- 
par. (B). 

Effective Date op 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(7) is effective as of Oct. 28, 2004, and as 
if included in Pub. L. 108-375 as enacted. 

Termination Date 

Pub. L. 108-136, div. A, title XVI, § 1603(d), Nov. 24, 
2003, 117 Stat. 1690, which provided that section 1603 of 
Pub. L. 108-136 (enacting this section and section 
360bbb-3 of Title 21, Food and Drugs, and amending sec- 
tion 331 of Title 21) would not be in effect (and the law 
was to read as if that section had never been enacted) 
as of the date on which, following enactment of the 
Project Bioshield Act of 2003, the President submits to 
Congress a notification that the Project Bioshield Act 
of 2003 provides an effective emergency use authority 
with respect to members of the Armed Forces, was re- 
pealed by Pub. L. 108-276, §4(b), July 21, 2004, 118 Stat. 
859. [The Project Bioshield Act of 2003 was not enacted.] 



§1108 



TITLE 10— ARMED FORCES 



Page 710 



§ 1108. Health care coverage through Federal 
Employees Health Benefits program: dem- 
onstration project 

(a) FEHBP Option Demonstration. — The Sec- 
retary of Defense, after consulting with the 
other administering Secretaries, shall enter into 
an agreement with the Office of Personnel Man- 
agement to conduct a demonstration project (in 
this section referred to as the "demonstration 
project") under which eligible beneficiaries de- 
scribed in subsection (b) and residing within one 
of the areas covered by the demonstration 
project may enroll in health benefits plans of- 
fered through the Federal Employees Health 
Benefits program under chapter 89 of title 5. The 
number of eligible beneficiaries and family 
members of such beneficiaries under subsection 
(b)(2) who may be enrolled in health benefits 
plans during the enrollment period under sub- 
section (d)(2) may not exceed 66,000. 

(b) Eligible Beneficiaries; Coverage. — (1) An 
eligible beneficiary under this subsection is — 

(A) a member or former member of the uni- 
formed services described in section 1074(b) of 
this title who is entitled to hospital insurance 
benefits under part A of title XVIII of the So- 
cial Security Act (42 U.S.C. 1395c et seq.); 

(B) an individual who is an unremarried 
former spouse of a member or former member 
described in section 1072(2)(F) or 1072(2)(G)); 

(C) an individual who is — 

(i) a dependent of a deceased member or 
former member described in section 1076(b) 
or 1076(a)(2)(B) of this title or of a member 
who died while on active duty for a period of 
more than 30 days; and 

(ii) a member of family as defined in sec- 
tion 8901(5) of title 5; or 

(D) an individual who is — 

(i) a dependent of a living member or 
former member described in section 
1076(b)(1) of this title who is entitled to hos- 
pital insurance benefits under part A of title 
XVIII of the Social Security Act, regardless 
of the member's or former member's eligi- 
bility for such hospital insurance benefits; 
and 

(ii) a member of family as defined in sec- 
tion 8901(5) of title 5. 

(2) Eligible beneficiaries may enroll in a Fed- 
eral Employees Health Benefit plan under chap- 
ter 89 of title 5 under this section for self-only 
coverage or for self and family coverage which 
includes any dependent of the member or former 
member who is a family member for purposes of 
such chapter. 

(3) A person eligible for coverage under this 
subsection shall not be required to satisfy any 
eligibility criteria specified in chapter 89 of title 
5 (except as provided in paragraph (1)(C) or 
(1)(D)) as a condition for enrollment in health 
benefits plans offered through the Federal Em- 
ployees Health Benefits program under the dem- 
onstration project. 

(4) For purposes of determining whether an in- 
dividual is a member of family under paragraph 
(5) of section 8901 of title 5 for purposes of para- 
graph (1)(C) or (1)(D), a member or former mem- 
ber described in section 1076(b) or 1076(a)(2)(B) of 
this title shall be deemed to be an employee 
under such section. 



(5) An eligible beneficiary who is eligible to 
enroll in the Federal Employees Health Benefits 
program as an employee under chapter 89 of 
title 5 is not eligible to enroll in a Federal Em- 
ployees Health Benefits plan under this section. 

(c) Area of Demonstration Project. — The 
Secretary of Defense and the Director of the Of- 
fice of Personnel Management shall jointly iden- 
tify and select the geographic areas in which the 
demonstration project will be conducted. The 
Secretary and the Director shall establish at 
least six, but not more than ten, such dem- 
onstration areas. In establishing the areas, the 
Secretary and Director shall include — 

(1) an area that includes the catchment area 
of one or more military medical treatment fa- 
cilities; 

(2) an area that is not located in the catch- 
ment area of a military medical treatment fa- 
cility; 

(3) an area in which there is a Medicare Sub- 
vention Demonstration project area under sec- 
tion 1896 1 of title XVIII of the Social Security 
Act (42 U.S.C. 1395ggg); and 

(4) not more than one area for each 
TRICARE region. 

(d) Duration of Demonstration Project. — (1) 
The Secretary of Defense shall conduct the dem- 
onstration project during three contract years 
under the Federal Employees Health Benefits 
program. 

(2) Eligible beneficiaries shall, as provided 
under the agreement pursuant to subsection (a), 
be permitted to enroll in the demonstration 
project during an open enrollment period for the 
year 2000 (conducted in the fall of 1999). The 
demonstration project shall terminate on De- 
cember 31, 2002. 

(e) Prohibition Against Use of MTFs and En- 
rollment Under TRICARE.— Covered bene- 
ficiaries under this chapter who are provided 
coverage under the demonstration project shall 
not be eligible to receive care at a military med- 
ical treatment facility or to enroll in a health 
care plan under the TRICARE program. 

(f) Term of Enrollment in Project. — (1) Sub- 
ject to paragraphs (2) and (3), the period of en- 
rollment of an eligible beneficiary who enrolls 
in the demonstration project during the open 
enrollment period for the year 2000 shall be 
three years unless the beneficiary disenrolls be- 
fore the termination of the project. 

(2) A beneficiary who elects to enroll in the 
project, and who subsequently discontinues en- 
rollment in the project before the end of the pe- 
riod described in paragraph (1), shall not be eli- 
gible to reenroll in the project. 

(3) An eligible beneficiary enrolled in a Fed- 
eral Employees Health Benefits plan under this 
section may change health benefits plans and 
coverage in the same manner as any other Fed- 
eral Employees Health Benefits program bene- 
ficiary may change such plans. 

(g) Effect of Cancellation. — The cancella- 
tion by an eligible beneficiary of coverage under 
the Federal Employee Health Benefits program 
shall be irrevocable during the term of the dem- 
onstration project. 



1 See References in Text note below. 
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(h) Separate Risk Pools; Charges. — (1) The 
Director of the Office of Personnel Management 
shall require health benefits plans under chapter 
89 of title 5 that participate in the demonstra- 
tion project to maintain a separate risk pool for 
purposes of establishing premium rates for eligi- 
ble beneficiaries who enroll in such a plan in ac- 
cordance with this section. 

(2) The Director shall determine total sub- 
scription charges for self only or for family cov- 
erage for eligible beneficiaries who enroll in a 
health benefits plan under chapter 89 of title 5 in 
accordance with this section. The subscription 
charges shall include premium charges paid to 
the plan and amounts described in section 
8906(c) of title 5 for administrative expenses and 
contingency reserves. 

(i) Government Contributions. — The Sec- 
retary of Defense shall be responsible for the 
Government contribution for an eligible bene- 
ficiary who enrolls in a health benefits plan 
under chapter 89 of title 5 in accordance with 
this section, except that the amount of the con- 
tribution may not exceed the amount of the 
Government contribution which would be pay- 
able if the electing beneficiary were an em- 
ployee (as defined for purposes of such chapter) 
enrolled in the same health benefits plan and 
level of benefits. 

(j) Report Requirements.— (1) The Secretary 
of Defense and the Director of the Office of Per- 
sonnel Management shall jointly submit to Con- 
gress two reports containing the information de- 
scribed in paragraph (2). The first report shall be 
submitted not later than the date that is 15 
months after the date that the Secretary begins 
to implement the demonstration project. The 
second report shall be submitted not later than 
December 31, 2002. 

(2) The reports required by paragraph (1) shall 
include the following: 

(A) Information on the number of eligible 
beneficiaries who elect to participate in the 
demonstration project. 

(B) An analysis of the percentage of eligible 
beneficiaries who participate in the dem- 
onstration project as compared to the percent- 
age of covered beneficiaries under this chapter 
who elect to enroll in a health care plan under 
such chapter. 

(C) Information on eligible beneficiaries who 
elect to participate in the demonstration 
project and did not have Medicare Part B cov- 
erage before electing to participate in the 
project. 

(D) An analysis of the enrollment rates and 
cost of health services provided to eligible 
beneficiaries who elect to participate in the 
demonstration project as compared with simi- 
larly situated enrollees in the Federal Em- 
ployees Health Benefits program under chap- 
ter 89 of title 5. 

(E) An analysis of how the demonstration 
project affects the accessibility of health care 
in military medical treatment facilities, and a 
description of any unintended effects on the 
treatment priorities in those facilities in the 
demonstration area. 

(F) An analysis of any problems experienced 
by the Department of Defense in managing the 
demonstration project. 



(G) A description of the effects of the dem- 
onstration project on medical readiness and 
training of the Armed Forces at military med- 
ical treatment facilities located in the dem- 
onstration area, and a description of the prob- 
able effects that making the project perma- 
nent would have on the medical readiness and 
training. 

(H) An examination of the effects that the 
demonstration project, if made permanent, 
would be expected to have on the overall budg- 
et of the Department of Defense, the budget of 
the Office of Personnel Management, and the 
budgets of individual military medical treat- 
ment facilities. 

(I) An analysis of whether the demonstration 
project affects the cost to the Department of 
Defense of prescription drugs or the accessibil- 
ity, availability, and cost of such drugs to eli- 
gible beneficiaries. 

(J) Any additional information that the Sec- 
retary of Defense or the Director of the Office 
of Personnel Management considers appro- 
priate to assist Congress in determining the 
viability of expanding the project to all Medi- 
care-eligible members of the uniformed serv- 
ices and their dependents. 

(K) Recommendations on whether eligible 
beneficiaries — 

(i) should be given more than one chance 
to enroll in the demonstration project under 
this section; 

(ii) should be eligible to enroll in the 
project only during the first year following 
the date that the eligible beneficiary be- 
comes eligible to receive hospital insurance 
benefits under part A of title XVIII of the 
Social Security Act; or 

(iii) should be eligible to enroll in the 
project only during the 2-year period follow- 
ing the date on which the beneficiary first 
becomes eligible to enroll in the project. 

(k) Comptroller General Report. — Not later 
than December 31, 2002, the Comptroller General 
shall submit to Congress a report addressing the 
same matters required to be addressed under 
subsection (j)(2). The report shall describe any 
limitations with respect to the data contained 
in the report as a result of the size and design of 
the demonstration project. 

(1) Application of Medigap Protections to 
Demonstration Project Enrollees. — (1) Sub- 
ject to paragraph (2), the provisions of section 
1882(s)(3) (other than clauses (i) through (iv) of 
subparagraph (B)) and 1882(s)(4) of the Social Se- 
curity Act shall apply to enrollment (and termi- 
nation of enrollment) in the demonstration 
project under this section, in the same manner 
as they apply to enrollment (and termination of 
enrollment) with a Medicare+Choice 2 organiza- 
tion in a Medicare+Choice 2 plan. 

(2) In applying paragraph (1) — 

(A) any reference in clause (v) or (vi) of sec- 
tion 1882(s)(3)(B) of such Act to 12 months is 
deemed a reference to 36 months; and 

(B) the notification required under section 
1882(s)(3)(D) of such Act shall be provided in a 
manner specified by the Secretary of Defense 



2 See Change of Name note below. 
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in consultation with the Director of the Office 
of Personnel Management. 

(Added Pub. L. 105-261, div. A, title VII, 
§ 721(a)(1), Oct. 17, 1998, 112 Stat. 2061; amended 
Pub. L. 108-375, div. A, title X, § 1084(d)(8), Oct. 
28, 2004, 118 Stat. 2061.) 

References in Text 

The Social Security Act, referred to in subsecs. 
(b)(1)(A), (D)(1), (j)(2)(K)(ii), and (0(1), is act Aug. 14, 
1935, ch. 531, 49 Stat. 620, as amended. Part A of title 
XVIII of the Act is classified generally to Part A 
(§ 1395c et seq.) of subchapter XVIII of chapter 7 of Title 
42, The Public Health and Welfare. Section 1882 of the 
Act is classified to section 1395ss of Title 42. For com- 
plete classification of this Act to the Code, see section 
1305 of Title 42 and Tables. 

Section 1896 of the Social Security Act, referred to in 
subsec. (c)(3), was classified to section 1395ggg of Title 
42, The Public Health and Welfare, and was omitted 
from the Code. 

Amendments 

2004— Subsec. (e). Pub. L. 108-375 substituted "health" 
for "heath". 

Change op Name 

References to Medicare+Choice deemed to refer to 
Medicare Advantage or MA, subject to an appropriate 
transition provided by the Secretary of Health and 
Human Services in the use of those terms, see section 
201(b) of Pub. L. 108-173, set out as a note under section 
1395W-21 of Title 42, The Public Health and Welfare. 

Comprehensive Evaluation op Implementation op 
Demonstration Projects and TRICARE Pharmacy 
Redesign 

Pub. L. 105-261, div. A, title VII, §724, Oct. 17, 1998, 112 
Stat. 2069, as amended by Pub. L. 106-65, div. A, title X, 
§1067(3), Oct. 5, 1999, 113 Stat. 774, required the Comp- 
troller General, not later than Mar. 31, 2003, to submit 
to committees of Congress a report containing a com- 
prehensive comparative analysis of the FEHBP dem- 
onstration project conducted under this section, the 
TRICARE Senior Supplement under Pub. L. 105-261, 
§722, formerly set out as a note under section 1073 of 
this title, and the redesign of the TRICARE pharmacy 
system under section Pub. L. 105-261, §723, set out as a 
note under section 1073 of this title. 

§ 1109. Organ and tissue donor program 

(a) RESPONSIBILITIES OF THE SECRETARY OF DE- 
FENSE. — The Secretary of Defense shall ensure 
that the advanced systems developed for record- 
ing armed forces members' personal data and in- 
formation (such as the SMARTCARD, 
MEDITAG, and Personal Information Carrier) 
include the capability to record organ and tissue 
donation elections. 

(b) RESPONSIBILITIES OF THE SECRETARIES OF 

the Military Departments. — The Secretaries 
of the military departments shall ensure that — 

(1) appropriate information about organ and 
tissue donation is provided — 

(A) to each officer candidate during initial 
training; and 

(B) to each recruit — 

(i) after completion by the recruit of 
basic training; and 

(ii) before arrival of the recruit at the 
first duty assignment of the recruit; 

(2) members of the armed forces are given re- 
curring, specific opportunities to elect to be 
organ or tissue donors during service in the 
armed forces and upon retirement; and 



(3) members of the armed forces electing to 
be organ or tissue donors are encouraged to 
advise their next of kin concerning the dona- 
tion decision and any subsequent change of 
that decision. 

(c) Responsibilities of the Surgeons Gen- 
eral of the Military Departments. — The Sur- 
geons General of the military departments shall 
ensure that — 

(1) appropriate training is provided to en- 
listed and officer medical personnel to facili- 
tate the effective operation of organ and tis- 
sue donation activities under garrison condi- 
tions and, to the extent possible, under oper- 
ational conditions; and 

(2) medical logistical activities can, to the 
extent possible without jeopardizing oper- 
ational requirements, support an effective 
organ and tissue donation program. 

(Added Pub. L. 105-261, div. A, title VII, 
§ 741(b)(1), Oct. 17, 1998, 112 Stat. 2073; amended 
Pub. L. 106-398, §1 [[div. A], title X, § 1087(a)(8)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-290.) 

Amendments 

2000— Subsec. (b). Pub. L. 106-398 struck out "(1)" be- 
fore "The Secretaries" in introductory provisions. 

Findings 

Pub. L. 105-261, div. A, title VII, § 741(a), Oct. 17, 1998, 
112 Stat. 2073, provided that: "Congress makes the fol- 
lowing findings: 

"(1) Organ and tissue transplantation is one of the 
most remarkable medical success stories in the his- 
tory of medicine. 

"(2) Each year, the number of people waiting for 
organ or tissue transplantation increases. It is esti- 
mated that there are approximately 39,000 patients, 
ranging in age from babies to those in retirement, 
awaiting transplants of kidneys, hearts, livers, and 
other solid organs. 

"(3) The Department of Defense has made signifi- 
cant progress in increasing the awareness of the im- 
portance of organ and tissue donations among mem- 
bers of the Armed Forces. 

"(4) The inclusion of organ and tissue donor elec- 
tions in the Defense Enrollment Eligibility Reporting 
System (DEERS) central database represents a major 
step in ensuring that organ and tissue donor elections 
are a matter of record and are accessible in a timely 
manner." 

Report on Implementation 

Pub. L. 105-261, div. A, title VII, § 741(c), Oct. 17, 1998, 
112 Stat. 2074, as amended by Pub. L. 106-65, div. A, title 
X, §1067(3), Oct. 5, 1999, 113 Stat. 774, directed the Sec- 
retary of Defense to submit to committees of Congress 
a report on the implementation of this section not 
later than Sept. 1, 1999. 

§1110. Anthrax vaccine immunization program; 
procedures for exemptions and monitoring 
reactions 

(a) Procedures for Medical and Administra- 
tive Exemptions.— (1) The Secretary of Defense 
shall establish uniform procedures under which 
members of the armed forces may be exempted 
from participating in the anthrax vaccine im- 
munization program for either administrative or 
medical reasons. 

(2) The Secretaries of the military depart- 
ments shall provide for notification of all mem- 
bers of the armed forces of the procedures estab- 
lished pursuant to paragraph (1). 
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(b) System for Monitoring Adverse Reac- 
tions. — (1) The Secretary shall establish a sys- 
tem for monitoring adverse reactions of mem- 
bers of the armed forces to the anthrax vaccine. 
That system shall include the following: 

(A) Independent review of Vaccine Adverse 
Event Reporting System reports. 

(B) Periodic surveys of personnel to whom 
the vaccine is administered. 

(C) A continuing longitudinal study of a pre- 
identified group of members of the armed 
forces (including men and women and mem- 
bers from all services). 

(D) Active surveillance of a sample of mem- 
bers to whom the anthrax vaccine has been ad- 
ministered that is sufficient to identify, at the 
earliest opportunity, any patterns of adverse 
reactions, the discovery of which might be de- 
layed by reliance solely on the Vaccine Ad- 
verse Event Reporting System. 

(2) The Secretary may extend or expand any 
ongoing or planned study or analysis of trends 
in adverse reactions of members of the armed 
forces to the anthrax vaccine in order to meet 
any of the requirements in paragraph (1). 

(3) The Secretary shall establish guidelines 
under which members of the armed forces who 
are determined by an independent expert panel 
to be experiencing unexplained adverse reac- 
tions may obtain access to a Department of De- 
fense Center of Excellence treatment facility for 
expedited treatment and follow up. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 751(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-193.) 

Deadlines fob Establishment and Implementation 

Pub. L. 106-398, §1 [[div. A], title VII, § 751(e)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-195, provided that: "The Sec- 
retary of Defense shall — 

"(1) not later than April 1, 2001, establish the uni- 
form procedures for exemption from participation in 
the anthrax vaccine immunization program of the 
Department of Defense required under subsection (a) 
of section 1110 of title 10, United States Code (as 
added by subsection (b)); 

"(2) not later than July 1, 2001, establish the system 
for monitoring- adverse reactions of members of the 
Armed Forces to the anthrax vaccine required under 
subsection (b)(1) of such section; 

"(3) not later than April 1, 2001, establish the guide- 
lines under which members of the Armed Forces may 
obtain access to a Department of Defense Center of 
Excellence treatment facility for expedited treat- 
ment and follow up required under subsection (b)(3) of 
such section; and 

"(4) not later than July 1, 2001, prescribe the regula- 
tions regarding emergency essential employees of the 
Department of Defense required under subsection (a) 
of section 1580a of such title (as added by sub- 
section(c))." 

§ 1110a. Notification of certain individuals re- 
garding options for enrollment under Medi- 
care part B 

(a) In General. — (1) As soon as practicable, 
the Secretary of Defense shall notify each indi- 
vidual described in subsection (b) — 

(A) that the individual is no longer eligible 
for health care benefits under the TRICARE 
program under this chapter; and 

(B) of options available for enrollment of the 
individual in the supplementary medical in- 



surance program under part B of title XVIII of 
the Social Security Act (42 U.S.C. 1395j et 
seq.). 

(2) In carrying out this subsection, the Sec- 
retary of Defense shall — 

(A) establish procedures for identifying indi- 
viduals described in subsection (b); and 

(B) consult with the Secretary of Health and 
Human Services to accurately identify and no- 
tify such individuals. 

(b) Individuals Described.— An individual de- 
scribed in this subsection is an individual who 

is — 

(1) a covered beneficiary; 

(2) entitled to benefits under part A of title 
XVIII of the Social Security Act (42 U.S.C. 
1395c) under section 226(b) or section 226A of 
such Act (42 U.S.C. 426(b) and 426-1); and 

(3) eligible to enroll in the supplementary 
medical insurance program under part B of 
such title (42 U.S.C. 1395j et seq.). 

(Added Pub. L. 111-84, div. A, title VII, § 707(a), 
Oct. 28, 2009, 123 Stat. 2376.) 

References in Text 

The Social Security Act, referred to in subsecs. 

(a) (1)(B) and (b)(2), (3), is act Aug. 14, 1935, ch. 531, 49 
Stat. 620. Parts A and B of title XVIII of the Act are 
classified generally to parts A (§ 1395c et seq.) and B 
(§1395j et seq.), respectively, of subchapter XVIII of 
chapter 7 of Title 42, The Public Health and Welfare. 
For complete classification of this Act to the Code, see 
section 1305 of Title 42 and Tables. 

§ 1110b. TRICARE program: extension of depend- 
ent coverage 

(a) In General. — In accordance with sub- 
section (c), an individual described in subsection 

(b) shall be deemed to be a dependent (as de- 
scribed in section 1072(2)(D) of this title) for pur- 
poses of coverage under the TRICARE program. 

(b) Individual Described. — An individual de- 
scribed in this subsection is an individual who — 

(1) would be a dependent under section 
1072(2) of this title but for exceeding an age 
limit under such section; 

(2) has not attained the age of 26; 

(3) is not eligible to enroll in an eligible em- 
ployer-sponsored plan (as defined in section 
5000A(f)(2) of the Internal Revenue Code of 
1986); 

(4) is not otherwise a dependent of a member 
or a former member under any subparagraph 
of section 1072(2) of this title; and 

(5) meets other criteria specified in regula- 
tions prescribed by the Secretary, similar to 
regulations prescribed by the Secretary of 
Health and Human Services under section 
2714(b) of the Public Health Service Act. 

(c) Premium.— (1) The Secretary shall pre- 
scribe by regulation a premium (or premiums) 
for coverage under the TRICARE program pro- 
vided pursuant to this section to an individual 
described in subsection (b). 

(2) The monthly amount of the premium in ef- 
fect for a month for coverage under the 
TRICARE program pursuant to this section 
shall be the amount equal to the cost of such 
coverage that the Secretary determines on an 
appropriate actuarial basis. 
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(3) The Secretary shall prescribe the require- 
ments and procedures applicable to the payment 
of premiums under this subsection. 

(4) Amounts collected as premiums under this 
subsection shall be credited to the appropriation 
available for the Defense Health Program Ac- 
count under section 1100 of this title, shall be 
merged with sums in such Account that are 
available for the fiscal year in which collected, 
and shall be available under subsection (b) of 
such section for such fiscal year. 

(Added Pub. L. 111-383, div. A, title VII, 
§ 702(a)(1), Jan. 7, 2011, 124 Stat. 4244.) 

References in Text 

Section 5000A of the Internal Revenue Code of 1986, 
referred to In subsec. (b)(3), Is classified to section 
5000A of Title 26, Internal Revenue Code. 

Section 2714 of the Public Health Service Act, re- 
ferred to In subsec. (b)(5), Is classified to section 
300gg-14 of Title 42, The Public Health and Welfare. 

Effective Date and Regulations 

Pub. L. 111-383, div. A, title VII, § 702(b), Jan. 7, 2011, 
124 Stat. 4245, provided that: "The amendments made 
by this section [enacting' this section] shall take effect 
on January 1, 2011. The Secretary of Defense shall pre- 
scribe an interim final rule with respect to such amend- 
ments, effective not later than January 1, 2011." 

CHAPTER 56— DEPARTMENT OF DEFENSE 
MEDICARE-ELIGIBLE RETIREE HEALTH 
CARE FUND 

Sec. 

1111. Establishment and purpose of Fund; defini- 

tions; authority to enter into agreements. 

1112. Assets of Fund. 

1113. Payments from the Fund. 

1114. Board of Actuaries. 

1115. Determination of contributions to the Fund. 

1116. Payments Into the Fund. 

1117. Investment of assets of Fund. 

Amendments 

2001— Pub. L. 107-107, div. A, title VII, § 711(e)(3), Dec. 
28, 2001, 115 Stat. 1167, Inserted "; authority to enter 
into agreements" after "definitions" in Item 1111. 

§1111. Establishment and purpose of Fund; defi- 
nitions; authority to enter into agreements 

(a) There is established on the books of the 
Treasury a fund to be known as the Department 
of Defense Medicare-Eligible Retiree Health 
Care Fund (hereinafter in this chapter referred 
to as the "Fund"), which shall be administered 
by the Secretary of the Treasury. The Fund 
shall be used for the accumulation of funds in 
order to finance on an actuarially sound basis li- 
abilities of the uniformed services under uni- 
formed services retiree health care programs for 
medicare-eligible beneficiaries. 

(b) In this chapter: 

(1) The term "uniformed services retiree 
health care programs" means the provisions of 
this title or any other provision of law creat- 
ing an entitlement to or eligibility for health 
care for a member or former member of a par- 
ticipating uniformed service who is entitled to 
retired or retainer pay, and an eligible depend- 
ent under such program. 

(2) The term "eligible dependent" means a 
dependent described in section 1076(a)(2) (other 



than a dependent of a member on active duty), 
1076(b), 1086(c)(2), or 1086(c)(3) of this title. 

(3) The term "medicare-eligible", with re- 
spect to any person, means entitled to benefits 
under part A of title XVIII of the Social Secu- 
rity Act (42 U.S.C. 1395c et seq.). 

(4) The term "participating uniformed serv- 
ice" means the Army, Navy, Air Force, and 
Marine Corps, and any other uniformed service 
that is covered by an agreement entered into 
under subsection (c). 

(5) The term "members of the uniformed 
services on active duty" does not include a 
cadet at the United States Military Academy, 
the United States Air Force Academy, or the 
Coast Guard Academy or a midshipman at the 
United States Naval Academy. 

(c) The Secretary of Defense shall enter into 
an agreement with each other administering 
Secretary (as defined in section 1072(3) of this 
title) for participation in the Fund by a uni- 
formed service under the jurisdiction of that 
Secretary. The agreement shall require that 
Secretary to determine contributions to the 
Fund on behalf of the members of the uniformed 
service under the jurisdiction of that Secretary 
in a manner comparable to the determination 
with respect to contributions to the Fund made 
by the Secretary of Defense under section 1115(b) 
of this title, and such contributions shall be 
paid into the Fund as provided in section 1116(a). 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-179; 
amended Pub. L. 107-107, div. A, title VII, 
§ 711(a), (b)(1), (e)(1), (2), title X, § 1048(a)(12), Dec. 
28, 2001, 115 Stat. 1164-1166, 1223; Pub. L. 107-314, 
div. A, title VII, § 704(b), Dec. 2, 2002, 116 Stat. 
2584; Pub. L. 108-375, div. A, title VII, § 725(c)(1), 
Oct. 28, 2004, 118 Stat. 1992; Pub. L. 109-364, div. 
A, title V, § 592(a), Oct. 17, 2006, 120 Stat. 2233.) 

References in Text 

The Social Security Act, referred to in subsec. (b)(3), 
Is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. 
Part A of title XVIII of the Act Is classified generally 
to part A (§ 1395c et seq.) of subchapter XVIII of chapter 
7 of Title 42, The Public Health and Welfare. For com- 
plete classification of this Act to the Code, see section 
1305 of Title 42 and Tables. 

Amendments 

2006— Subsec. (a). Pub. L. 109-364, § 592(a)(1), sub- 
stituted "of the uniformed services" for "of the Depart- 
ment of Defense". 

Subsec. (b)(5). Pub. L. 109-364, § 592(a)(2), added par. 
(5). 

2004— Subsec. (c). Pub. L. 108-375 substituted "1115(b) 
of this title, and such contributions shall be paid into 
the Fund as provided in section 1116(a)" for "1116 of this 
title, and such administering Secretary may make such 
contributions". 

2002— Subsec. (c). Pub. L. 107-314 substituted "shall 
enter into an agreement with each other administering 
Secretary" for "may enter into an agreement with any 
other administering Secretary" in first sentence and 
"The" for "Any such" in second sentence. 

2001— Pub. L. 107-107, § 711(e)(2), Inserted "; authority 
to enter into agreements" after "definitions" In sec- 
tion catchline. 

Subsec. (a). Pub. L. 107-107, § 1048(a)(12), substituted 
"hereinafter" for "hereafter". 

Pub. L. 107-107, § 711(e)(1), substituted "uniformed 
services retiree health care programs" for "Depart- 
ment of Defense retiree health care programs". 
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Subsec. (b). Pub. L. 107-107, § 711(a), amended subsec. 

(b) generally. Prior to amendment, subsec. (b) read as 
follows: "In this chapter: 

"(1) The term 'Department of Defense retiree 
health care programs for medicare-eligible bene- 
ficiaries' means the provisions of this title or any 
other provision of law creating entitlement to health 
care for a medicare-eligible member or former mem- 
ber of the uniformed services entitled to retired or re- 
tainer pay, or a medicare-eligible dependent of a 
member or former member of the uniformed services 
entitled to retired or retainer pay. 

"(2) The term 'medicare-eligible' means entitled to 
benefits under part A of title XVIII of the Social Se- 
curity Act (42 U.S.C. 1395c et seq.). 

"(3) The term 'dependent' means a dependent (as 
such term is defined in section 1072 of this title) de- 
scribed in section 1076(b)(1) of this title." 
Subsec. (c). Pub. L. 107-107, § 711(b)(1), added subsec. 

(c) . 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 592(c), Oct. 17, 2006, 
120 Stat. 2234, provided that: "The amendments made 
by this section [amending this section and section 1115 
of this title] shall take effect with respect to payments 
under chapter 56 of title 10, United States Code, begin- 
ning with fiscal year 2008." 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title VII, § 725(d), Oct. 28, 2004, 
118 Stat. 1992, provided that: "The amendments made 
by this section [amending this section and sections 1115 
and 1116 of this title] shall take effect on October 1, 
2005." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title VII, § 711(f), Dec. 28, 2001, 
115 Stat. 1167, provided that: "The amendments made 
by this section [amending this section and sections 
1112, 1113, 1115, and 1116 of this title] shall take effect 
as if included in the enactment of chapter 56 of title 10, 
United States Code, by section 713(a)(1) of the Floyd D. 
Spence National Defense Authorization Act for Fiscal 
Year 2001 (as enacted into law by Public Law 106-398; 
114 Stat. 1654A-179)." 

Payment of Contributions for the Uniformed 
Service of the Public Health Service 

Pub. L. 108-7, div. F, title II, Feb. 20, 2003, 117 Stat. 
261, provided in part: "That notwithstanding any other 
provision of law, contributions authorized by 10 U.S.C. 
1111 for the Uniformed Service of the Public Health 
Service shall be paid in fiscal year 2003 and thereafter 
from the Department of Health and Human Services' 
Retirement Pay and Medical Benefits for Commis- 
sioned Officers account without charges billed to the 
Indian Health Service". 

§1112. Assets of Fund 

There shall be deposited into the Fund the fol- 
lowing, which shall constitute the assets of the 
Fund: 

(1) Amounts paid into the Fund under sec- 
tion 1116 of this title. 

(2) Any amount appropriated to the Fund. 

(3) Any return on investment of the assets of 
the Fund. 

(4) Amounts paid into the Fund pursuant to 
section 1111(c) of this title. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-180; 
amended Pub. L. 107-107, div. A, title VII, 
§ 711(b)(2), Dec. 28, 2001, 115 Stat. 1165.) 

Amendments 

2001— Par. (4). Pub. L. 107-107 added par. (4). 



Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective as if included 
in the enactment of this chapter by Pub. L. 106-398, see 
section 711(f) of Pub. L. 107-107, set out as a note under 
section 1111 of this title. 

§ 1113. Payments from the Fund 

(a) There shall be paid from the Fund amounts 
payable for the costs of all uniformed service re- 
tiree health care programs for the benefit of 
members or former members of a participating 
uniformed service who are entitled to retired or 
retainer pay and are medicare eligible, and eligi- 
ble dependents who are medicare eligible. 

(b) The assets of the Fund are hereby made 
available for payments under subsection (a). 

(c) (1) In carrying out subsection (a), the Sec- 
retary of Defense may transfer periodically from 
the Fund to applicable appropriations of the De- 
partment of Defense, or to applicable appropria- 
tions of other departments or agencies, such 
amounts as the Secretary determines necessary 
to cover the costs chargeable to those appropria- 
tions for uniformed service retiree health care 
programs for beneficiaries under those programs 
who are medicare-eligible. Such transfers may 
include amounts necessary for the administra- 
tion of such programs. Amounts so transferred 
shall be merged with and be available for the 
same purposes and for the same time period as 
the appropriation to which transferred. Upon a 
determination that all or part of the funds 
transferred from the Fund are not necessary for 
the purposes for which transferred, such 
amounts may be transferred back to the Fund. 
This transfer authority is in addition to any 
other transfer authority that may be available 
to the Secretary. 

(2) A transfer from the Fund under paragraph 
(1) may not be made to an appropriation after 
the end of the second fiscal year after the fiscal 
year that the appropriation is available for obli- 
gation. A transfer back to the Fund under para- 
graph (1) may not be made after the end of the 
second fiscal year after the fiscal year for which 
the appropriation to which the funds were origi- 
nally transferred is available for obligation. 

(d) The Secretary of Defense shall by regula- 
tion establish the method or methods for cal- 
culating amounts to be transferred under sub- 
section (c). Such method or methods may be 
based (in whole or in part) on a proportionate 
share of the volume (measured as the Secretary 
determines appropriate) of health care services 
provided or paid for under uniformed service re- 
tiree health care programs for beneficiaries 
under those programs who are medicare-eligible 
in relation to the total volume of health care 
services provided or paid for under Department 
of Defense health care programs. 

(e) The regulations prescribed by the Sec- 
retary under subsection (d) shall be provided to 
the Comptroller General not less than 60 days 
before such regulations become effective. The 
Comptroller General shall, not later than 30 
days after receiving such regulations, report to 
the Secretary of Defense and Congress on the 
adequacy and appropriateness of the regula- 
tions. 

(f) If the Secretary of Defense enters into an 
agreement with another administering Sec- 
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retary pursuant to section 1111(c), the Secretary 
of Defense may take the actions described in 
subsections (c), (d), and (e) on behalf of the bene- 
ficiaries and programs of the other participating 
uniformed service. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
1713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-180; 
amended Pub. L. 107-107, div. A, title VII, 
§ 711(c), Dec. 28, 2001, 115 Stat. 1165.) 

Amendments 

2001— Subsec. (a). Pub. L. 107-107, § 711(c)(1), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "There shall be paid from the Fund 
amounts payable for Department of Defense retiree 
health care programs for medicare-eligible bene- 

Subsecs. (c) to (f). Pub. L. 107-107, § 711(c)(2), added 
subsecs. (c) to (f). 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective as if included 
in the enactment of this chapter by Pub. L. 106-398, see 
section 711(f) of Pub. L. 107-107, set out as a note under 
section 1111 of this title. 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title VII, § 713(b)(1)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-184, provided that: "Sec- 
tions 1113 and 1116 of title 10, United States Code (as 
added by subsection (a)), shall take effect on October 1, 
2002." 

§ 1114. Board of Actuaries 

(a) (1) There is established in the Department 
of Defense a Department of Defense Medicare- 
Eligible Retiree Health Care Board of Actuaries 
(hereinafter in this chapter referred to as the 
"Board"). The Board shall consist of three mem- 
bers who shall be appointed by the Secretary of 
Defense from among qualified professional actu- 
aries who are members of the Society of Actuar- 
ies. 

(2) (A) Except as provided in subparagraph (B), 
the members of the Board shall serve for a term 
of 15 years, except that a member of the Board 
appointed to fill a vacancy occurring before the 
end of the term for which his predecessor was 
appointed shall only serve until the end of such 
term. A member may serve after the end of his 
term until his successor has taken office. A 
member of the Board may be removed by the 
Secretary of Defense for misconduct or failure 
to perform functions vested in the Board, and 
for no other reason. 

(B) Of the members of the Board who are first 
appointed under this paragraph, one each shall 
be appointed for terms ending five, ten, and 15 
years, respectively, after the date of appoint- 
ment, as designated by the Secretary of Defense 
at the time of appointment. 

(3) A member of the Board who is not other- 
wise an employee of the United States is enti- 
tled to receive pay at the daily equivalent of the 
annual rate of basic pay of the highest rate of 
basic pay under the General Schedule of sub- 
chapter III of chapter 53 of title 5, for each day 
the member is engaged in the performance of du- 
ties vested in the Board, and is entitled to travel 
expenses, including a per diem allowance, in ac- 
cordance with section 5703 of title 5. 

(b) The Board shall report to the Secretary of 
Defense annually on the actuarial status of the 



Fund and shall furnish its advice and opinion on 
matters referred to it by the Secretary. 

(c) The Board shall review valuations of the 
Fund under section 1115(c) of this title and shall 
report periodically, not less than once every 
four years, to the President and Congress on the 
status of the Fund. The Board shall include in 
such reports recommendations for such changes 
as in the Board's judgment are necessary to pro- 
tect the public interest and maintain the Fund 
on a sound actuarial basis. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-180; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(12), Dec. 28, 2001, 115 Stat. 1223.) 

Amendments 

2001— Subsec. (a)(1). Pub. L. 107-107 substituted "here- 
inafter" for "hereafter". 

§1115. Determination of contributions to the 
Fund 

(a) The Board shall determine the amount 
that is the present value (as of October 1, 2002) 
of future benefits payable from the Fund that 
are attributable to service in the participating 
uniformed services performed before October 1, 
2002. That amount is the original unfunded li- 
ability of the Fund. The Board shall determine 
the period of time over which the original un- 
funded liability should be liquidated and shall 
determine an amortization schedule for the liq- 
uidation of such liability over that period. Con- 
tributions to the Fund for the liquidation of the 
original unfunded liability in accordance with 
such schedule shall be made as provided in sec- 
tion 1116 of this title. 

(b) The Secretary of Defense shall determine, 
before the beginning of each fiscal year after 
September 30, 2005, the total amount of the De- 
partment of Defense contribution to be made to 
the Fund for that fiscal year for purposes of sec- 
tion 1116(b)(2). That amount shall be the sum of 
the following: 

(1) The product of — 

(A) the current estimate of the value of 
the single level dollar amount to be deter- 
mined under subsection (c)(1)(A) at the time 
of the next actuarial valuation under sub- 
section (c); and 

(B) the expected average force strength 
during that fiscal year for members of the 
uniformed services under the jurisdiction of 
the Secretary of Defense on active duty and 
full-time National Guard duty, but exclud- 
ing any member who would be excluded for 
active-duty end strength purposes by section 
115(i) of this title. 

(2) The product of— 

(A) the current estimate of the value of 
the single level dollar amount to be deter- 
mined under subsection (c)(1)(B) at the time 
of the next actuarial valuation under sub- 
section (c); and 

(B) the expected average force strength 
during that fiscal year for members of the 
Selected Reserve of the uniformed services 
under the jurisdiction of the Secretary of 
Defense who are not otherwise described in 
paragraph (1)(B). 
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(c)(1) Not less often than every four years, the 
Secretary of Defense shall carry out an actuar- 
ial valuation of the Fund. Each such actuarial 
valuation shall include — 

(A) a determination (using the aggregate 
entry-age normal cost method) of a single 
level dollar amount for members of the par- 
ticipating uniformed services on active duty 
and full-time National Guard duty, but exclud- 
ing any member who would be excluded for ac- 
tive-duty end strength purposes by section 
115(i) of this title; and 

(B) a determination (using the aggregate 
entry-age normal cost method) of a single 
level dollar amount for members of the Se- 
lected Reserve of the participating uniformed 
services who are not otherwise described by 
subparagraph (A). 

Such single level dollar amounts shall be used 
for the purposes of subsection (b). The Secretary 
of Defense may determine a separate single level 
dollar amount under subparagraph (A) or (B) for 
any participating uniformed service, if, in the 
judgment of the Secretary, such a determina- 
tion would produce a more accurate and appro- 
priate actuarial valuation for that uniformed 
service. 

(2) If at the time of any such valuation there 
has been a change in benefits under the uni- 
formed services retiree health care programs for 
medicare-eligible beneficiaries that has been 
made since the last such valuation and such 
change in benefits increases or decreases the 
present value of amounts payable from the 
Fund, the Secretary of Defense shall determine 
an amortization methodology and schedule for 
the amortization of the cumulative unfunded li- 
ability (or actuarial gain to the Fund) created 
by such change and any previous such changes 
so that the present value of the sum of the am- 
ortization payments (or reductions in payments 
that would otherwise be made) equals the cumu- 
lative increase (or decrease) in the present value 
of such amounts. 

(3) If at the time of any such valuation the 
Secretary of Defense determines that, based 
upon changes in actuarial assumptions since the 
last valuation, there has been an actuarial gain 
or loss to the Fund, the Secretary shall deter- 
mine an amortization methodology and schedule 
for the amortization of the cumulative gain or 
loss to the Fund created by such change in as- 
sumptions and any previous such changes in as- 
sumptions through an increase or decrease in 
the payments that would otherwise be made to 
the Fund. 

(4) If at the time of any such valuation the 
Secretary of Defense determines that, based 
upon the Fund's actuarial experience (other 
than resulting from changes in benefits or actu- 
arial assumptions) since the last valuation, 
there has been an actuarial gain or loss to the 
Fund, the Secretary shall determine an amorti- 
zation methodology and schedule for the amorti- 
zation of the cumulative gain or loss to the 
Fund created by such actuarial experience and 
any previous actuarial experience through an in- 
crease or decrease in the payments that would 
otherwise be made to the Fund. 

(5) Contributions to the Fund in accordance 
with amortization schedules under paragraphs 



(2), (3), and (4) shall be made as provided in sec- 
tion 1116 of this title. 

(d) All determinations under this section shall 
be made using methods and assumptions ap- 
proved by the Board of Actuaries (including as- 
sumptions of interest rates and medical infla- 
tion) and in accordance with generally accepted 
actuarial principles and practices. 

(e) The Secretary of Defense shall provide for 
the keeping of such records as are necessary for 
determining the actuarial status of the Fund. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-181; 
amended Pub. L. 107-107, div. A, title VII, 
§ 711(b)(3), (e)(1), Dec. 28, 2001, 115 Stat. 1165, 1166; 
Pub. L. 108-136, div. A, title VII, § 722(a), (c), title 
X, § 1045(a)(3), Nov. 24, 2003, 117 Stat. 1532, 1612; 
Pub. L. 108-375, div. A, title VII, § 725(c)(2)-(5), 
Oct. 28, 2004, 118 Stat. 1992; Pub. L. 109-364, div. 
A, title V, § 592(b), Oct. 17, 2006, 120 Stat. 2233.) 

Amendments 

2006— Subsec. (b)(1)(B). Pub. L. 109-364, § 592(b)(1)(A), 
substituted "on active duty and full-time National 
Guard duty, but excluding' any member who would be 
excluded for active-duty end strength purposes by sec- 
tion 115(1) of this title" for "on active duty (other than 
active duty for training) and full-time National Guard 
duty (other than full-time National Guard duty for 
training only)". 

Subsec. (b)(2)(B). Pub. L. 109-364, § 592(b)(1)(B), sub- 
stituted "Selected Reserve" for "Ready Reserve" and 
struck out "(other than members on full-time National 
Guard duty other than for training)" after "Secretary 
of Defense". 

Subsec. (c)(1)(A). Pub. L. 109-364, § 592(b)(2)(A), sub- 
stituted "on active duty and full-time National Guard 
duty, but excluding any member who would be excluded 
for active-duty end strength purposes by section 115(i) 
of this title" for "on active duty (other than active 
duty for training) or full-time National Guard duty 
(other than full-time National Guard duty for training 
only)". 

Subsec. (c)(1)(B). Pub. L. 109-364, § 592(b)(2)(B), sub- 
stituted "Selected Reserve" for "Ready Reserve" and 
struck out "(other than members on full-time National 
Guard duty other than for training)" after "uniformed 
scrvicss' ' 

2004— Subsec. (a). Pub. L. 108-375, § 725(c)(2), sub- 
stituted "1116" for "1116(c)". 

Subsec. (b). Pub. L. 108-375, § 725(c)(3), substituted 
"The Secretary of Defense shall determine, before the 
beginning of each fiscal year after September 30, 2005, 
the total amount of the Department of Defense con- 
tribution to be made to the Fund for that fiscal year 
for purposes of section 1116(b)(2)." for "(1) The Sec- 
retary of Defense shall determine each year, in suffi- 
cient time for inclusion in budget requests for the fol- 
lowing fiscal year, the total amount of Department of 
Defense contributions to be made to the Fund during 
that fiscal year under section 1116(a) of this title.", re- 
designated subpar. (A) as par. (1) and els. (1) and (ii) as 
subpars. (A) and (B), respectively, of par. (1), redesig- 
nated subpar. (B) as par. (2) and els. (i) and (ii) as sub- 
pars. (A) and (B), respectively, of par. (2), substituted 
"paragraph (1)(B)" for "subparagraph (A)(ii)" in par. 
(2)(B), and struck out former par. (2) which read as fol- 
lows: "The amount determined under paragraph (1) for 
any fiscal year is the amount needed to be appropriated 
to the Department of Defense (or to the other executive 
department having jurisdiction over the participating 
uniformed service) for that fiscal year for payments to 
be made to the Fund during that year under section 
1116(a) of this title. The President shall include not less 
than the full amount so determined in the budget 
transmitted to Congress for that fiscal year under sec- 
tion 1105 of title 31. The President may comment and 
make recommendations concerning any such amount." 
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Subsec. (c)(1). Pub. L. 108-375, § 725(c)(4), struck out 
"and section 1116(a) of this title" after "subsection (b)" 
in concluding provisions. 

Subsec. (c)(5). Pub. L. 108-375, § 725(c)(5), substituted 
"1116" for "1116(c)". 

2003— Subsec. (a). Pub. L. 108-136, § 722(c), substituted 
"section 1116(c) of this title" for "section 1116(b) of this 
title". 

Subsec. (c)(1). Pub. L. 108-136, § 722(a), inserted at end 
of concluding provisions "The Secretary of Defense 
may determine a separate single level dollar amount 
under subparagraph (A) or (B) for any participating 
uniformed service, if, in the judgment of the Secretary, 
such a determination would produce a more accurate 
and appropriate actuarial valuation for that uniformed 
service." 

Subsec. (c)(1)(B). Pub. L. 108-136, § 1045(a)(3), sub- 
stituted "(other than members" for "and other than 
members". 

Subsec. (c)(5). Pub. L. 108-136, § 722(c), substituted 
"section 1116(c) of this title" for "section 1116(b) of this 
title". 

2001— Subsec. (a). Pub. L. 107-107, § 711(b)(3)(A), in- 
serted "participating" before "uniformed services". 

Subsec. (b)(l)(A)(ii), (B)(ii). Pub. L. 107-107, 
§ 711(b)(3)(B), inserted "under the jurisdiction of the 
Secretary of Defense" after "uniformed services". 

Subsec. (b)(2). Pub. L. 107-107, § 711(b)(3)(C), inserted 
"(or to the other executive department having jurisdic- 
tion over the participating uniformed service)" after 
"Department of Defense". 

Subsec. (c)(1)(A), (B). Pub. L. 107-107, § 711(b)(3)(D), in- 
serted "participating" before "uniformed services". 

Subsec. (c)(2). Pub. L. 107-107, § 711(e)(1), substituted 
"uniformed services retiree health care programs" for 
"Department of Defense retiree health care programs". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective with respect 
to payments under this chapter beginning with fiscal 
year 2008, see section 592(c) of Pub. L. 109-364, set out 
as a note under section 1111 of this title. 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective Oct. 1, 2005, 
see section 725(d) of Pub. L. 108-375, set out as a note 
under section 1111 of this title. 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective as if included 
in the enactment of this chapter by Pub. L. 106-398, see 
section 711(f) of Pub. L. 107-107, set out as a note under 
section 1111 of this title. 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title VII, § 713(b)(2)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-184, provided that: "Sec- 
tion 1115 of such title (as added by such subsection) 
shall take effect on October 1, 2001." 

§ 1116. Payments into the Fund 

(a) At the beginning of each fiscal year after 
September 30, 2005, the Secretary of the Treas- 
ury shall promptly pay into the Fund from the 
General Fund of the Treasury — 

(1) the amount certified to the Secretary by 
the Secretary of Defense under subsection (c), 
which shall be the contribution to the Fund 
for that fiscal year required by section 1115; 
and 

(2) the amount determined by each admin- 
istering Secretary under section 1111(c) as the 
contribution to the Fund on behalf of the 
members of the uniformed services under the 
jurisdiction of that Secretary. 

(b) At the beginning of each fiscal year, the 
Secretary of Defense shall determine the sum of 
the following: 



(1) The amount of the payment for that year 
under the amortization schedule determined 
by the Board of Actuaries under section 1115(a) 
of this title for the amortization of the origi- 
nal unfunded liability of the Fund. 

(2) The amount (including any negative 
amount) of the Department of Defense con- 
tribution for that year as determined by the 
Secretary of Defense under section 1115(b) of 
this title. 

(3) The amount (including any negative 
amount) for that year under the most recent 
amortization schedule determined by the Sec- 
retary of Defense under section 1115(c)(2) of 
this title for the amortization of any cumu- 
lative unfunded liability (or any gain) to the 
Fund resulting from changes in benefits. 

(4) The amount (including any negative 
amount) for that year under the most recent 
amortization schedule determined by the Sec- 
retary of Defense under section 1115(c)(3) of 
this title for the amortization of any cumu- 
lative actuarial gain or loss to the Fund re- 
sulting from actuarial assumption changes. 

(5) The amount (including any negative 
amount) for that year under the most recent 
amortization schedule determined by the Sec- 
retary of Defense under section 1115(c)(4) of 
this title for the amortization of any cumu- 
lative actuarial gain or loss to the Fund re- 
sulting from actuarial experience. 

(c) The Secretary of Defense shall promptly 
certify the amount determined under subsection 

(b) each year to the Secretary of the Treasury. 

(d) At the same time as the Secretary of De- 
fense makes the certification under subsection 

(c) , the Secretary shall submit to the Commit- 
tees on Armed Services of the Senate and the 
House of Representatives the information pro- 
vided to the Secretary of the Treasury under 
that subsection. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-182; 
amended Pub. L. 107-107, div. A, title VII, 
§ 711(b)(4), (d), (e)(1), title X, §1048(a)(13), Dec. 28, 
2001, 115 Stat. 1165, 1166, 1223; Pub. L. 107-314, div. 
A, title VII, § 704(a), Dec. 2, 2002, 116 Stat. 2584; 
Pub. L. 108-136, div. A, title VII, § 722(b), Nov. 24, 
2003, 117 Stat. 1532; Pub. L. 108-375, div. A, title 
VII, § 725(a), Oct. 28, 2004, 118 Stat. 1991.) 

Amendments 

2004 — Pub. L. 108-375 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, section related to, in subsec. (a), calcula- 
tion of the Department of Defense monthly contribu- 
tion to the Fund, in subsec. (b), separate calculation by 
a participating uniformed service, in subsec. (c), pay- 
ments to the Fund at the beginning of each fiscal year 
by the Secretary of the Treasury, and, in subsec. (d), 
amounts paid into the Fund under subsec. (a) from the 
pay of members of the participating uniformed serv- 
ices. 

2003— Subsec. (a). Pub. L. 108-136, § 722(b)(1), sub- 
stituted "the amount that, subject to subsection (b)," 
for "the amount that" in introductory provisions. 

Subsecs. (b) to (d). Pub. L. 108-136, § 722(b)(2), (3), 
added subsec. (b) and redesignated former subsecs. (b) 
and (c) as (c) and (d), respectively. 

2002— Subsec. (c). Pub. L. 107-314 substituted "pay of 
members" for "health care programs". 

2001— Subsec. (a)(1)(A). Pub. L. 107-107, § 711(e)(1), sub- 
stituted "uniformed services retiree health care pro- 
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grams" for "Department of Defense retiree health care 
programs". 

Subsec. (a)(1)(B). Pub. L. 107-107, § 711(b)(4), inserted 
"under the jurisdiction of the Secretary of Defense" 
after "uniformed services". 

Subsec. (a)(2)(A). Pub. L. 107-107, § 711(e)(1), sub- 
stituted "uniformed services retiree health care pro- 
grams" for "Department of Defense retiree health care 
programs". 

Subsec. (a)(2)(B). Pub. L. 107-107, §1048(a)(13)(A), in- 
serted an opening parenthesis before "other than for 
training". 

Pub. L. 107-107, § 711(b)(4), (d)(1), inserted "under the 
jurisdiction of the Secretary of Defense" after "uni- 
formed services" and struck out at end "Amounts paid 
into the Fund under this subsection shall be paid from 
funds available for the Defense Health Program.". 

Subsec. (b)(2)(D). Pub. L. 107-107, § 1048(a)(13)(B), sub- 
stituted "section 1115(c)(4)" for "section 111(c)(4)". 

Subsec. (c). Pub. L. 107-107, § 711(d)(2), added subsec. 
(c). 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective Oct. 1, 2005, 
see section 725(d) of Pub. L. 108-375, set out as a note 
under section 1111 of this title. 

Effective Date of 2001 Amendment 

Amendment by section 711 of Pub. L. 107-107 effective 
as if included in the enactment of this chapter by Pub. 
L. 106-398, see section 711(f) of Pub. L. 107-107, set out 
as a note under section 1111 of this title. 

Effective Date 

Section effective Oct. 1, 2002, see section 1 [[div. A], 
title VII, § 713(b)(1)] of Pub. L. 106-398, set out as a note 
under section 1113 of this title. 

Inapplicability to Indian Health Service 

Pub. L. 108-7, div. F, title II, Feb. 20, 2003, 117 Stat. 
261, provided in part: "That heretofore and hereafter 
the provisions of 10 U.S.C. 1116 shall not apply to the 
Indian Health Service". 

First Year Contributions 

Pub. L. 107-107, div. A, title VII, § 711(g), Dec. 28, 2001, 
115 Stat. 1167, provided that: "With respect to contribu- 
tions under section 1116(a) of title 10, United States 
Code, for the first year that the Department of Defense 
Medicare-Eligible Retiree Health Care Fund is estab- 
lished under chapter 56 of such title, if the Board of Ac- 
tuaries is unable to execute its responsibilities with re- 
spect to such section, the Secretary of Defense may 
make contributions under such section using methods 
and assumptions developed by the Secretary." 

§1117. Investment of assets of Fund 

The Secretary of the Treasury shall invest 
such portion of the Fund as is not in the judg- 
ment of the Secretary of Defense required to 
meet current withdrawals. Such investments 
shall be in public debt securities with maturities 
suitable to the needs of the Fund, as determined 
by the Secretary of Defense, and bearing inter- 
est at rates determined by the Secretary of the 
Treasury, taking into consideration current 
market yields on outstanding marketable obli- 
gations of the United States of comparable ma- 
turities. The income on such investments shall 
be credited to and form a part of the Fund. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 713(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-184.) 

CHAPTER 57— DECORATIONS AND AWARDS 

Sec. 

1121. Legion of Merit: award. 



Sec. 

1122. Medal for Merit: award. 

1123. Right to wear badges of military societies. 

1124. Cash awards for disclosures, suggestions, in- 

ventions, and scientific achievements. 

1125. Recognition for accomplishments: award of 

trophies. 

1126. Gold star lapel button: eligibility and dis- 

tribution. 

1127. Precedence of the award of the Purple Heart. 

1128. Prisoner-of-war medal: issue. 

1129. Purple Heart: members killed or wounded in 

action by friendly fire. 

1130. Consideration of proposals for decorations 

not previously submitted in timely fashion: 
procedures for review. 

1131. Purple Heart: limitation to members of the 

armed forces. 

1132. Presentation of decorations: prohibition on 

entering correctional facilities for presen- 
tation to prisoners convicted of serious vio- 
lent felonies. 

1133. Bronze Star: limitation on persons eligible to 

receive. 

1134. Medal of honor: award to individual interred 

in Tomb of the Unknowns as representative 
of casualties of a war. 

1135. Replacement of military decorations. 

Amendments 

2011— Pub. L. 111-383, div. A, title V, § 571(b), Jan. 7, 
2011, 124 Stat. 4223, added item 1133 and struck out 
former item 1133 "Bronze star: limitation to members 
receiving imminent danger pay". 

2008— Pub. L. 110-417, [div. A], title V, §571(b), Oct. 14, 
2008, 122 Stat. 4472, added item 1135. 

2004— Pub. L. 108-375, div. A, title V, §561(b), Oct. 28, 
2004, 118 Stat. 1918, added item 1134. 

2003— Pub. L. 108-136, div. A, title X, § 1031(a)(10)(B), 
Nov. 24, 2003, 117 Stat. 1597, struck out "and recom- 
mendation" after "review" in item 1130. 

2000— Pub. L. 106-398, §1 [[div. A], title V, §541(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-114, added item 1133. 

1998— Pub. L. 105-261, div. A, title V, § 537(b), Oct. 17, 
1998, 112 Stat. 2019, added item 1132. 

1997— Pub. L. 105-85, div. A, title V, § 571(a)(2), Nov. 18, 
1997, 111 Stat. 1756, added item 1131. 

1996— Pub. L. 104-106, div. A, title V, § 526(b), Feb. 10, 
1996, 110 Stat. 314, added item 1130. 

1993— Pub. L. 103-160, div. A, title XI, § 1141(b), Nov. 30, 
1993, 107 Stat. 1757, added item 1129. 

1985— Pub. L. 99-145, title V, § 532(a)(2), title XII, 
§ 1225(a)(2)(B), Nov. 8, 1985, 99 Stat. 634, 730, inserted 
"disclosures," and substituted "and" for "or" in item 
1124, and added item 1128. 

1984— Pub. L. 98-525, title V, § 553(b), Oct. 19, 1984, 98 
Stat. 2532, added item 1127. 

1966— Pub. L. 89-718, §9, Nov. 2, 1966, 80 Stat. 1117, re- 
designated item 1124, added by Pub. L. 89-534, §1(2), 
Aug. 11, 1966, 80 Stat. 345, as 1126. 

Pub. L. 89-534, §1(2), Aug. 11, 1966, 80 Stat. 345, added 
item 1124, relating to eligibility for and distribution of 
gold star lapel button. 

Pub. L. 89-529, §1(2), Aug. 11, 1966, 80 Stat. 339, added 
item 1125. 

1965— Pub. L. 89-198, §1(2), Sept. 22, 1965, 79 Stat. 831, 
added item 1124, relating to payment of cash awards for 
members of armed forces for suggestions, inventions, or 
scientific achievements. 

Promotional Materials and Recognition Items for 
Participants in Operation Enduring Freedom or 
Operation Iraqi Freedom 

Pub. L. 110-116, div. A, title VIII, §8099, Nov. 13, 2007, 
121 Stat. 1337, provided that: "Hereafter, the Secretary 
of Defense may present promotional materials, includ- 
ing a United States flag, to any member of an Active 
or Reserve component under the Secretary's jurisdic- 
tion who, as determined by the Secretary, participates 
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in Operation Enduring Freedom or Operation Iraqi 
Freedom, along with other recognition items in con- 
junction with any week-long national observation and 
day of national celebration, if established by Presi- 
dential proclamation, for any such members returning 
from such operations." 

Report on Department op Defense Process for 
Awarding Decorations 

Pub. L. 109-364, div. A, title V, §557, Oct. 17, 2006, 120 
Stat. 2219, provided that: 

"(a) Review. — The Secretary of Defense shall conduct 
a review of the policy, procedures, and processes of the 
military departments for awarding decorations to 
members of the Armed Forces. 

"(b) Time Periods. — As part of the review under sub- 
section (a), the Secretary shall compare the time 
frames of the awards process between active duty and 
reserve components — 

"(1) from the time a recommendation for the award 
of a decoration is submitted until the time the award 
of the decoration is approved; and 

"(2) from the time the award of a decoration is ap- 
proved until the time when the decoration is pre- 
sented to the recipient. 

"(c) Reserve Components. — If the Secretary, in con- 
ducting the review under subsection (a), finds that the 
timeliness of the awards process for members of the re- 
serve components is not the same as, or similar to, that 
for members of the active components, the Secretary 
shall take appropriate steps to address the discrepancy. 

"(d) Report. — Not later than August 1, 2007, the Sec- 
retary shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report contain- 
ing the Secretary's findings as a result of the review 
under subsection (a), together with a plan for imple- 
menting whatever changes are determined to be appro- 
priate to the process for awarding decorations in order 
to ensure that decorations are awarded in a timely 
manner, to the extent practicable." 

Separate Military Campaign Medals To Recognize 
Service in Operation Enduring Freedom and 
Service in Operation Iraqi Freedom 

Pub. L. 109-163, div. A, title V, §576, Jan. 6, 2006, 119 
Stat. 3274, provided that: "For purposes of eligibility 
for the campaign medal for Operation Enduring Free- 
dom established pursuant to Public Law 108-234 (10 
U.S.C. 1121 note), the beginning date of Operation En- 
during Freedom is September 11, 2001." 

Pub. L. 108-234, § 1, May 28, 2004, 118 Stat. 655, provided 
that: 

"(a) Requirement. — The President shall establish a 
campaign medal specifically to recognize service by 
members of the uniformed services in Operation Endur- 
ing Freedom and a separate campaign medal specifi- 
cally to recognize service by members of the uniformed 
services in Operation Iraqi Freedom. 

"(b) Eligibility. — Subject to such limitations as may 
be prescribed by the President, eligibility for a cam- 
paign medal established pursuant to subsection (a) 
shall be set forth in regulations to be prescribed by the 
Secretary concerned (as defined in section 101 of title 
10, United States Code). In the case of regulations pre- 
scribed by the Secretaries of the military departments, 
the regulations shall be subject to approval by the Sec- 
retary of Defense and shall be uniform throughout the 
Department of Defense." 

Commendation op Members of Armed Forces and 
Government Civilian Personnel Who Served Dur- 
ing Cold War 

Pub. L. 105-85, div. A, title X, §1084, Nov. 18, 1997, 111 
Stat. 1919, provided that: 
"(a) Findings. — The Congress finds the following: 

"(1) During the period of the Cold War, from the 
end of World War II until the collapse of the Soviet 
Union in 1991, the United States and the Soviet Union 
engaged in a global military rivalry. 



"(2) This rivalry, potentially the most dangerous 
military confrontation in the history of mankind, has 
come to a close without a direct superpower military 
conflict. 

"(3) Military and civilian personnel of the Depart- 
ment of Defense, personnel in the intelligence com- 
munity, members of the foreign service, and other of- 
ficers and employees of the United States faithfully 
performed their duties during the Cold War. 

"(4) Many such personnel performed their duties 
while isolated from family and friends and served 
overseas under frequently arduous conditions in order 
to protect the United States and achieve a lasting 
peace. 

"(5) The discipline and dedication of those person- 
nel were fundamental to the prevention of a super- 
power military conflict. 

"(b) Congressional Commendation. — The Congress 
hereby commends the members of the Armed Forces 
and civilian personnel of the Government who contrib- 
uted to the historic victory in the Cold War and ex- 
presses its gratitude and appreciation for their service 
and sacrifices. 

"(c) Certificates of Recognition. — The Secretary of 
Defense shall prepare a certificate recognizing the Cold 
War service of qualifying members of the Armed Forces 
and civilian personnel of the Department of Defense 
and other Government agencies contributing to na- 
tional security, as determined by the Secretary, and 
shall provide the certificate to such members and civil- 
ian personnel upon request." 

Ex. Ord. No. 11448. Meritorious Service Medal 

Ex. Ord. No. 11448, Jan. 16, 1969, 34 F.R. 915, as amend- 
ed by Ex. Ord. No. 12312, July 2, 1981, 46 F.R. 35251; Ex. 
Ord. No. 13286, §61, Feb. 28, 2003, 68 F.R. 10629, provided: 

By virtue of the authority vested in me as President 
of the United States and as Commander in Chief of the 
Armed Forces of the United States, it is ordered as fol- 
lows: 

Section 1. There is hereby established a Meritorious 
Service Medal, with accompanying ribbons and appur- 
tenances, for award by the Secretary of a Military De- 
partment or the Secretary of Homeland Security with 
regard to the Coast Guard when not operating as a 
service in the Navy, or by such military commanders or 
other appropriate officers as the Secretary concerned 
may designate, to any member of the armed forces of 
the United States, or to any member of the armed 
forces of a friendly foreign nation, who has distin- 
guished himself by outstanding meritorious achieve- 
ment or service. 

Sec. 2. The Meritorious Service Medal and appur- 
tenances thereto shall be of appropriate design ap- 
proved by the Secretary of Defense, and shall be award- 
ed under such regulations as the Secretary concerned 
may prescribe. Such regulations shall, so far as prac- 
ticable, be uniform, and those of the military depart- 
ments shall be subject to the approval of the Secretary 
of Defense. 

Sec. 3. No more than one Meritorious Service Medal 
shall be awarded to any one person, but for each suc- 
ceeding outstanding meritorious achievement or serv- 
ice justifying such an award a suitable device may be 
awarded to be worn with the medal as prescribed by ap- 
propriate regulations. 

Sec. 4. The Meritorious Service Medal or device may 
be awarded posthumously and, when so awarded, may 
be presented to such representative of the deceased as 
may be deemed appropriate by the Secretary of the de- 
partment concerned. 

Executive Order No. 11544 

Ex. Ord. No. 11544, July 8, 1970, 35 F.R. 11115, which es- 
tablished a Vice Presidential Service Certificate and a 
Vice Presidential Service Badge, was superseded by Ex. 
Ord. No. 11926, July 19, 1976, 41 F.R. 29805, set out below. 

Ex. Ord. No. 11904. Defense Superior Service Medal 

Ex. Ord. No. 11904, Feb. 6, 1976, 41 F.R. 5625, provided: 
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By virtue of the authority vested in me as President 
of the United States of America, and as Commander in 
Chief of the Armed Forces, it is hereby ordered as fol- 
lows: 

Section 1. There is hereby established a Defense Su- 
perior Service Medal with accompanying' ribbons and 
appurtenances for award by the Secretary of Defense to 
any member of the Armed Forces of the United States 
who has rendered superior meritorious service in a po- 
sition of significant responsibility with the Office of 
the Secretary of Defense, the Organization of the Joint 
Chiefs of Staff, a specified or unified command, a De- 
fense agency, or such other joint activity as may be 
designated by the Secretary of Defense. 

Sec. 2. The Defense Superior Service Medal and ap- 
purtenances thereto shall be of appropriate design ap- 
proved by the Secretary of Defense and shall be award- 
ed under such regulations as he shall prescribe. These 
regulations shall place the Defense Superior Service 
Medal in an order of precedence after the Medal of 
Honor, the Distinguished Service Cross, the Defense 
Distinguished Service Medal, the Distinguished Service 
Medal and the Silver Star Medal, but before the Legion 
of Merit. 

Sec. 3. No more than one Defense Superior Service 
Medal shall be awarded to any one person, but for each 
succeeding period of superior meritorious service justi- 
fying such an award, a suitable device may be awarded 
to be worn with that Medal as prescribed by appro- 
priate regulations of the Department of Defense. 

Sec. 4. The Defense Superior Service Medal or device 
may be awarded posthumously, and when so awarded, 
may be presented to such representative of the de- 
ceased as may be deemed appropriate by the Secretary 
of Defense. 

Gerald R. Ford. 

Ex. Ord. No. 11926. Vice Presidential Service Badge 

Ex. Ord. No. 11926, July 19, 1976, 41 F.R. 29805, as 
amended by Ex. Ord. No. 13286, §56, Feb. 28, 2003, 68 F.R. 
10629; Ex. Ord. No. 13373, §1, Mar. 10, 2005, 70 F.R. 12579, 
provided: 

By virtue of the authority vested in me as President 
of the United States of America, and as Commander in 
Chief of the Armed Forces of the United States, it is 
hereby ordered as follows: 

Section 1. There is established a Vice Presidential 
Service Badge to be awarded in the name of the Vice 
President of the United States of America to members 
of the Army, Navy, Marine Corps, Air Force, Coast 
Guard, commissioned corps of the National Oceanic and 
Atmospheric Administration, and commissioned corps 
of the Public Health Service who have been assigned to 
duty in the Office of the Vice President for a period of 
at least one year subsequent to December 19, 1974, or 
who have been assigned to perform duties predomi- 
nantly for the Vice President for a period of at least 
one year subsequent to January 20, 2001, in the imple- 
mentation of Public Law 93-346, as amended [3 U.S.C. 
Ill note], or in military units and support facilities to 
which section 1 of Executive Order 12793 of March 20, 
1992, as amended [set out below], refers. 

Sec. 2. The Vice Presidential Service Badge may be 
awarded, upon recommendation of the Vice President's 
designee (with the concurrence of the Director of the 
White House Military Office in the case of personnel in 
military units or support facilities to which section 1 of 
Executive Order 12793, as amended, refers), by the Sec- 
retary of the Army, the Secretary of the Navy, the Sec- 
retary of the Air Force, or, when the Coast Guard is not 
operating as a service in the Navy, the Secretary of 
Homeland Security, to military personnel of their re- 
spective services who have been assigned to duty in the 
Office of the Vice President and, in the case of mem- 
bers of the commissioned corps of the National Oceanic 
and Atmospheric Administration or the commissioned 
corps of the Public Health Service so assigned, by the 
Secretary of Commerce or the Secretary of Health and 
Human Services, respectively. 



Sec. 3. The Vice Presidential Service Badge shall be 
accompanied by a certificate, the design of which is at- 
tached hereto and is made a part of this Order. The 
Vice Presidential Service Badge shall consist of a white 
enameled disc surrounded by 27 gold rays radiating 
from the center, l 15 /i6 inches in diameter overall. Super- 
imposed on the white disc shall be a gold color device 
taken from the seal of the Vice President of the United 
States. The overall design of the badge shall be as 
shown at the top of the certificate which accompanies 
the Badge and which is attached to this Order. 

Sec. 4. Upon award, the Vice Presidential Service 
Badge may be worn as a part of the uniform of an indi- 
vidual both during and after his assignment to duty in 
the Office of the Vice President. 

Sec. 5. Only one Vice Presidential Service Badge 
shall be awarded to an individual. It may be awarded 
posthumously. No award shall be made to an individual 
under this Order based on a period of service with re- 
spect to which, in whole or in part, the individual was 
awarded the Presidential Service Badge. 

Sec. 6. Notwithstanding the provisions of Sections 1 
and 2 of this Order, any member of the Army, Navy, Air 
Force, Marine Corps, Coast Guard, commissioned corps 
of the National Oceanic and Atmospheric Administra- 
tion, and commissioned corps of the Public Health 
Service, who has been assigned to duty in the Office of 
the Vice President, or who has been assigned to per- 
form duties predominantly for the Vice President, in 
the implementation of Public Law 93-346, as amended, 
or in military units and support facilities to which sec- 
tion 1 of Executive Order 12793, as amended, refers,, [sic] 
is authorized, unless otherwise directed by the Director 
of the White House Military Office in the case of per- 
sonnel in military units or support facilities to which 
section 1 of Executive Order 12793, as amended, refers, 
to wear the Vice Presidential Service Badge on his or 
her uniform commencing on the first day of such duty 
and thereafter while assigned to such duty. 

Sec. 7. Executive Order No. 11544 of July 8, 1970, is 
hereby superseded; however, individuals previously 
awarded a Vice Presidential Service Badge under that 
Order are authorized to continue to wear such badge as 
part of their uniform. 

Ex. Ord. No. 11965. Humanitarian Service Medal 

Ex. Ord. No. 11965, Jan. 19, 1977, 42 F.R. 4329, as 
amended by Ex. Ord. No. 13286, §55, Feb. 28, 2003, 68 F.R. 
10629, provided: 

By virtue of the authority vested in me as President 
of the United States of America, and as Commander in 
Chief of the Armed Forces, it is hereby ordered as fol- 
lows: 

Section 1. There is hereby established a Humani- 
tarian Service Medal with accompanying ribbons and 
appurtenances for award by the Secretary of Defense or 
the Secretary of Homeland Security with regard to the 
Coast Guard when not operating as a Service in the 
Navy. Individuals eligible for the medal are members of 
the Armed Forces of the United States (including Re- 
serve Components) who, subsequent to April 1, 1975, dis- 
tinguished themselves by meritorious participation in 
a military act or operation of a humanitarian nature. 
The Secretary of Defense and the Secretary of Home- 
land Security for the Coast Guard will determine types 
of acts or operations that warrant award of the medal. 

Sec. 2. The Humanitarian Service Medal and ribbons 
and appurtenances thereto shall be of appropriate de- 
sign approved by the Secretary of Defense and shall be 
awarded by the Secretary of Defense and the Secretary 
of Homeland Security for the Coast Guard under uni- 
form regulations, as prescribed by the Secretary of De- 
fense. The regulations shall place the Humanitarian 
Service Medal in an order of precedence immediately 
after the Vietnam Service Medal. 

Sec. 3. No more than one Humanitarian Service 
Medal shall be awarded to any one person, but for each 
subsequent participation in a humanitarian act or op- 
eration justifying such an award, a suitable device may 
be awarded to be worn with that medal as prescribed by 
appropriate regulations of the Military Departments. 
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Sec. 4. The Humanitarian Service Medal or device 
may be awarded posthumously, and when so awarded, 
may be presented to such representative of the de- 
ceased as may be deemed appropriate by the Secretary 
of Defense or the Secretary of Homeland Security. 

Ex. Ord. No. 12019. Defense Meritorious Service 
Medal 

Ex. Ord. No. 12019, Nov. 3, 1977, 42 F.R. 57945, provided: 
By virtue of the authority vested in me as President 
of the United States of America, and as Commander in 
Chief of the Armed Forces, it is hereby ordered as fol- 
lows: 

Section 1. There is hereby established a Defense Mer- 
itorious Service Medal, with accompanying' ribbons and 
appurtenances, for award by the Secretary of Defense 
to any member of the Armed Forces of the United 
States who has rendered outstanding non-combat meri- 
torious achievement or service while assigned to the 
Office of the Secretary of Defense, the Organization of 
the Joint Chiefs of Staff, a specified or unified com- 
mand, a Defense agency, or other such joint activity as 
may be designated by the Secretary of Defense. 

Sec. 2. The Defense Meritorious Service Medal, with 
accompanying ribbons and appurtenances, shall be of 
appropriate design approved by the Secretary of De- 
fense and shall be awarded under such regulations as 
the Secretary of Defense may prescribe. These regula- 
tions shall place the Defense Meritorious Service Medal 
in an order of precedence after the Medal of Honor, the 
Distinguished Service Cross, the Defense Distinguished 
Service Medal, the Distinguished Service Medal, the 
Silver Star Medal, the Defense Superior Service Medal, 
the Legion of Merit Medal, and the Bronze Star Medal, 
but before the Meritorious Service Medal. 

Sec. 3. No more than one Defense Meritorious Service 
Medal shall be awarded to any one person, but for each 
succeeding outstanding meritorious achievement or 
service justifying such an award a suitable device to be 
worn with that medal may be awarded under such regu- 
lations as the Secretary of Defense may prescribe. 

Sec. 4. The Defense Meritorious Service Medal or de- 
vice may be awarded posthumously and, when so 
awarded, may be presented to such representative of 
the deceased as may be deemed appropriate by the Sec- 
retary of Defense. 

Jimmy Carter. 

Ex. Ord. No. 12793. Presidential Service Certificate 
and Presidential Service Badge 

Ex. Ord. No. 12793, Mar. 20, 1992, 57 F.R. 10281, as 
amended by Ex. Ord. No. 13286, §31, Feb. 28, 2003, 68 F.R. 
10625, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, and as Commander in Chief of the Armed 
Forces of the United States, it is ordered of follows: 

Section 1. Presidential Service Certificate. The Presi- 
dential Service Certificate ("Certificate") is hereby 
continued, the design of which accompanies and is 
hereby made a part of this order. The Certificate shall 
be awarded in the name of the President of the United 
States by the Secretary of the Army, the Secretary of 
the Navy, the Secretary of the Air Force, or, when the 
Coast Guard is not operating as a service in the Navy, 
the Secretary of Homeland Security. It shall be award- 
ed by the appropriate Secretary to members of the 
Army, Navy, Marine Corps, Air Force, and Coast Guard, 
respectively, who have been assigned to the White 
House Office; to military units and support facilities 
under the administration of the White House Military 
Office; or to other direct support positions within the 
Executive Office of the President ("EOP"). The Certifi- 
cate shall not be issued to any member who is issued a 
Vice Presidential Certificate, or similar EOP Certifi- 
cate, for the same period of service. Such assignment 
must be for a period of at least one year, subsequent to 
January 21, 1989. 

Sec. 2. Presidential Service Badge. The Presidential 
Service Badge ("Badge") is hereby continued, the de- 



sign of which accompanies and is hereby made a part of 
this order. The Badge shall be awarded to those mem- 
bers of the Armed Forces who have been granted the 
Certificate and shall be awarded in the same manner in 
which the Certificate has been given. The Badge shall 
be worn as a part of the uniform of those individuals 
under such regulations as their respective Secretaries 
may severally prescribe. 

Sec. 3. Only one Certificate may be awarded to an in- 
dividual. 

Sec. 4. The Certificate and the Badge may be granted 
posthumously. 

Sec. 5. This order shall supersede Executive Order No. 
10879 of June 1, 1960, as amended. 

Ex. Ord. No. 12830. Military Outstanding Volunteer 
Service Medal 

Ex. Ord. No. 12830, Jan. 9, 1993, 58 F.R. 4061, as amend- 
ed by Ex. Ord. No. 13286, §28, Feb. 28, 2003, 68 F.R. 10625, 
provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, and as Commander in Chief of the Armed 
Forces, it is hereby ordered as follows: 

Section 1. There is hereby established a Military 
Outstanding Volunteer Service Medal, with accom- 
panying ribbons and appurtenances, for award by the 
Secretary of Defense or, with respect to the Coast 
Guard when it is not operating as a service in the Navy, 
the Secretary of Homeland Security. Members of the 
Armed Forces of the United States (including Reserve 
components) who perform outstanding volunteer serv- 
ice to the civilian community of a sustained, direct, 
and consequential nature are eligible for the medal. 

Sec. 2. The Military Outstanding Volunteer Service 
Medal and ribbons and appurtenances thereto shall be 
of appropriate design approved by the Secretary of De- 
fense. The Secretary of Defense shall prescribe regula- 
tions to govern the award and wear of the Military Out- 
standing Volunteer Service Medal. The regulations 
shall place the Military Outstanding Volunteer Service 
Medal in order of precedence immediately after the Hu- 
manitarian Service Medal. 

Sec. 3. No more than one award of the Military Out- 
standing Volunteer Service Medal may be made to any 
one person, but for each subsequent act justifying such 
an award, a suitable device may be awarded to be worn 
with that medal as prescribed by appropriate regula- 
tions issued by the Secretary of Defense. 

Sec. 4. The Military Outstanding Volunteer Service 
Medal may be awarded posthumously, and when so 
awarded, may be presented to such representatives of 
the deceased as may be deemed appropriate by the Sec- 
retary of Defense or, in the case of a member of the 
Coast Guard when it is not operating as a service in the 
Navy, the Secretary of Homeland Security. 

Ex. Ord. No. 12985. Establishing Armed Forces 
Service Medal 

Ex. Ord. No. 12985, Jan. 11, 1996, 61 F.R. 1209, as 
amended by Ex. Ord. No. 13286, §20, Feb. 28, 2003, 68 F.R. 
10624, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including my authority as Commander in 
Chief of the Armed Forces of the United States, it is 
hereby ordered as follows: 

Section 1. Establishment. There is hereby established 
the Armed Forces Service Medal with accompanying 
ribbons and appurtenances, for award to members of 
the Armed Forces of the United States who, on or after 
June 1, 1992, in the opinion of the Joint Chiefs of Staff: 
(a) Participate, or have participated, as members of 
United States military units in a United States mili- 
tary operation in which personnel of any Armed Force 
participate that is deemed to be significant activity; 
and 

(b) Encounter no foreign armed opposition or immi- 
nent hostile action. 
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Sec. 2. Approval and Award. The medal, with ribbons 
and appurtenances, shall be of an appropriate design 
approved by the Secretary of Defense and shall be 
awarded by the Secretary of Defense and the Secretary 
of Homeland Security with respect to the Coast Guard 
when it is not operating as a service in the Navy, under 
uniform regulations, as prescribed by the Secretary of 
Defense. The regulations shall place the Armed Forces 
Service Medal in an order of precedence immediately 
before the Humanitarian Service Medal. 

Sec. 3. Criteria. The medal shall be awarded only for 
operations for which no other United States service 
medal is approved. For operations in which personnel of 
only one Military Department or the Coast Guard par- 
ticipate, the medal shall be awarded only if there is no 
other suitable award available to the department or the 
Coast Guard. No more than one medal shall be awarded 
to any one person, but for each succeeding operation 
justifying such award a suitable device may be awarded 
to be worn on the medal or ribbon as prescribed by ap- 
propriate regulations. 

Sec. 4. Posthumous Provision. The medal may be 
awarded posthumously and, when so awarded, may be 
presented to such representative of the deceased as 
may be deemed appropriate by the Secretary of Defense 
or the Secretary of Transportation [sic]. 

Ex. Obd. No. 13306. Establishing the Bob Hope 
Amebioan Patbiot Awabd 

Ex. Ord. No. 13306, May 28, 2003, 68 F.R. 33337, pro- 
vided: 

By the authority vested in me as President and as 
Commander in Chief by the Constitution and the laws 
of the United States of America, it is ordered as fol- 
lows: 

Section 1. Establishment of the Award. In order to en- 
courage love of country, service to the people of the 
United States, and support for our Armed Forces, and 
in order to recognize the unique and lifelong service of 
Bob Hope to the United States Armed Forces and to the 
Nation through his unwavering patriotism and dedica- 
tion to maintaining the morale of the troops he enter- 
tained for nearly six decades, and on the occasion of his 
100th birthday, there is hereby established the Bob 
Hope American Patriot Award (Award). 

Sec. 2. Granting and Presentation of the Award. 

(a) The Award may be granted by the President, in 
his sole discretion, to any civilian individual who has 
demonstrated extraordinary love of country and devo- 
tion to the personnel of the United States Armed 
Forces, in the form of true patriotism. The Award may 
also be granted by the President to an organization 
that meets the same criteria. 

(b) Other than in exceptional circumstances, no more 
than one Award may be granted in any given year. 

(c) The presentation of the Award may take place at 
any time during the year. 

(d) Subject to the provisions of this order, the Award 
may be conferred posthumously. 

Geobge W. Bush. 

§1121. Legion of Merit: award 

The President, under regulations to be pre- 
scribed by him, may award a decoration called 
the "Legion of Merit", having suitable appur- 
tenances and devices and not more than four de- 
grees, to any member of the armed forces of the 
United States or of any friendly foreign nation 
who, after September 8, 1939, has distinguished 
himself by exceptionally meritorious conduct in 
performing outstanding services. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 88.) 



HISTOEICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1121 


10:1408b(l). 


July 20. 1942. ch. 508, 
§2(1), 56 Stat. 662. 





The words "Government of the Philippines" are omit- 
ted as covered by the words "any friendly foreign na- 
tion". The words "There is created", "rules and", and 
"the proclamation of an emergency by the President 
on" are omitted as surplusage. 

§ 1122. Medal for Merit: award 

The President, under regulations to be pre- 
scribed by him, may award a decoration called 
the "Medal for Merit", having distinctive appur- 
tenances and devices and only one degree, to 
any civilian of any nation prosecuting the war 
in existence on July 20, 1942, under the joint dec- 
laration of the United Nations, as then con- 
stituted, or of any other friendly foreign nation, 
who, after September 8, 1939, has distinguished 
himself by exceptionally meritorious conduct in 
performing outstanding services. The Medal for 
Merit may be awarded to a civilian of a foreign 
nation but only for performing an exceptionally 
meritorious or courageous act in the further- 
ance of the war efforts of the United Nations as 
then constituted. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 88.) 



HISTOBICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1122 


10:1408b (less (1)). 


July 20, 1942, ch. 508. §2 
(less (D), 56 Stat. 663. 





The words "in existence on July 20, 1942" are inserted 
for clarity and refer to the war in existence on the date 
of enactment of the source statute. The words "as then 
constituted" are inserted for clarity, since the United 
Nations organization in existence on July 20, 1942, was 
not the present United Nations organization. The words 
"There is created", "rules and", and "the proclamation 
of an emergency by the President on" are omitted as 
surplusage. 

Ex. Obd. No. 9637. Medal foe Mebit 

Ex. Ord. No. 9637, Oct. 3, 1945, 10 F.R. 12543, as amend- 
ed by Ex. Ord. No. 9857A, May 27, 1947, 12 F.R. 3583, pro- 
vided: 

1. The decoration of the Medal for Merit shall be 
awarded only by the President of the United States or 
at his direction. Awards of the Medal for Merit may be 
made to such civilians of the nations prosecuting the 
war under the joint declaration of the United Nations 
and of other friendly foreign nations as have distin- 
guished themselves by exceptionally meritorious con- 
duct in the performance of outstanding services since 
the proclamation of an emergency by the President on 
September 8, 1939. Awards of the Medal for Merit made 
to civilians of foreign nations shall be for the perform- 
ance of an exceptionally meritorious or courageous act 
or acts in furtherance of the war efforts of the United 
Nations. 

2. There is hereby established the Medal for Merit 
Board, which shall be composed of three members ap- 
pointed by the President, one of whom shall be des- 
ignated by the President to act as Chairman of the 
Board. 

3. The Medal for Merit Board shall receive and con- 
sider proposals for the award of the decoration of the 
Medal for Merit and submit to the President the recom- 
mendations of the Board with respect thereto. In the 
case of proposed awards to civilians of foreign nations, 
such recommendations shall include the recommenda- 
tions of the Secretary of State. 

4. The Medal for Merit Board is authorized to pre- 
scribe, with the approval of the President, such rules 
and regulations not inconsistent with the provisions of 
this order as may be necessary to accomplish its pur- 
poses. 
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5. Executive Order 9331 of April 19, 1943 and the Medal 
for Merit Board created thereby, are superseded by this 
order. 

6. The Medal for Merit shall not be awarded for any 
services relating to the prosecution of World War II 
performed subsequent to the cessation of hostilities, as 
proclaimed by Proclamation No. 2714 of December 31, 
1946, and no proposal for an award for such services sub- 
mitted after June 30, 1947, shall be considered by the 
Medal for Merit Board. 

§ 1123. Right to wear badges of military societies 

(a) A member of the Army, Navy, Air Force, or 
Marine Corps who is a member of a military so- 
ciety originally composed of men who served in 
an armed force of the United States during the 
Revolutionary War, the War of 1812, the Mexican 
War, the Civil War, the Spanish-American War, 
the Philippine Insurrection, or the Chinese Re- 
lief Expedition of 1900 may wear, on occasions of 
ceremony, the distinctive badges adopted by 
that society. 

(b) A member of the Army, Navy, Air Force, or 
Marine Corps who is a member of the Army and 
Navy Union of the United States may wear, on 
public occasions of ceremony, the distinctive 
badges adopted by that society. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 88.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1123(a) 
1123(b) 


10:1427 (1st sentence). 
34:371 (1st sentence). 
10:1427 (less 1st sen- 
tence). 
34:371 (less 1st sentence). 


Sept. 25, 1890, J. Res. 50, 

26 Stat. 681. 
May 11, 1894, J. Res. 26, 

28 Stat. 583. 
Feb. 2. 1901. ch. 192, §41, 

31 Stat. 758. 
Jan. 12, 1903, J. Res. 2. 32 

Stat. 1229. 
Mar. 2. 1907, J. Res. 18, 34 

Stat. 1423. 



In subsection (a), the words "an armed force" are 
substituted for the words "armies and navies". The 
words "Revolutionary War", "Civil War", and "Phil- 
ippine Insurrection" are substituted for the words 
"War of the Revolution", "War of the Rebellion", and 
"incident insurrection in the Philippines", respec- 
tively, to reflect present terminology. The words 
"originally composed" are substituted for the words 
"in their own right", to reflect an opinion of the Attor- 
ney General (see 23 Op. Atty. Gen. 454). 

In subsections (a) and (b), the word "member" is sub- 
stituted for the words "officers and enlisted men". The 
words "Navy * * * or Marine Corps" are substituted for 
the word "Navy", since the word "Navy" in the source 
statute has, by long-standing administrative interpre- 
tation, been construed to include the Marine Corps. 

In subsection (b), the words "in their own right" are 
omitted as surplusage. 

§ 1124. Cash awards for disclosures, suggestions, 
inventions, and scientific achievements 

(a) The Secretary of Defense, or the Secretary 
of Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, may authorize the payment of a cash 
award to, and incur necessary expense for the 
honorary recognition of, a member of the armed 
forces under his jurisdiction who by his disclo- 
sure, suggestion, invention, or scientific 
achievement contributes to the efficiency, econ- 
omy, or other improvement of operations or pro- 
grams relating to the armed forces. 

(b) Whenever the President considers it desir- 
able, the Secretary of Defense, and the Sec- 



retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, are authorized to pay a cash 
award to, and incur necessary expense for the 
honorary recognition of, a member of the armed 
forces who by his disclosure, suggestion, inven- 
tion, or scientific achievement contributes to 
the efficiency, economy, or other improvement 
of operations of the Government of the United 
States. Such award is in addition to any other 
award made to that member under subsection 
(a). 

(c) An award under this section may be paid 
notwithstanding the member's death, separa- 
tion, or retirement from the armed force con- 
cerned. However, the disclosure, suggestion, in- 
vention, or scientific achievement forming the 
basis for the award must have been made while 
the member was on active duty or in an active 
reserve status and not otherwise eligible for an 
award under chapter 45 of title 5. 

(d) A cash award under this section is in addi- 
tion to the pay and allowances of the recipient. 
The acceptance of such an award shall con- 
stitute — 

(1) an agreement by the member that the use 
by the United States of any idea, method, or 
device for which the award is made may not be 
the basis of a claim against the United States 
by the member, his heirs, or assigns, or by any 
person whose claim is alleged to be derived 
through the member; and 

(2) a warranty by the member that he has 
not at the time of acceptance transferred, as- 
signed, or otherwise divested himself of legal 
or equitable title in any property right resid- 
ing in the idea, method, or device for which 
the award is made. 

(e) Awards to, and expenses for the honorary 
recognition of, members of the armed forces 
under this section may be paid from (1) the 
funds or appropriations available to the activity 
primarily benefiting; or (2) the several funds or 
appropriations of the various activities benefit- 
ing, as may be determined by the President for 
awards under subsection (b), and by the Sec- 
retary concerned for awards under subsection 
(a). 

(f) The total amount of the award, or awards, 
made under this section for a disclosure, sugges- 
tion, invention, or scientific achievement may 
not exceed $25,000, regardless of the number of 
persons who may be entitled to share therein. 

(g) Awards under this section shall be made 
under regulations to be prescribed by the Sec- 
retary of Defense, or by the Secretary of Home- 
land Security with respect to the Coast Guard 
when it is not operating as a service in the 
Navy. 

(h) For the purposes of this section, a member 
of the Commissioned Corps of the National Oce- 
anic and Atmospheric Administration or of the 
Public Health Service who is serving with an 
armed force shall be treated as if he were a 
member of that armed force. 

(Added Pub. L. 89-198, §1(1), Sept. 22, 1965, 79 
Stat. 830; amended Pub. L. 89-718, §10, Nov. 2, 
1966, 80 Stat. 1117; Pub. L. 90-623, §2(1), Oct. 22, 
1968, 82 Stat. 1314; Pub. L. 96-470, title I, § 112(c), 
Oct. 19, 1980, 94 Stat. 2240; Pub. L. 96-513, title V, 
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§511(40), Deo. 12, 1980, 94 Stat. 2923; Pub. L. 
96-527, title VII, §772, Deo. 15, 1980, 94 Stat. 3093; 
Pub. L. 99-145, title XII, § 1225(a)(1), (2)(A), Nov. 
8, 1985, 99 Stat. 730; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Codification 

Another section 1124 was renumbered 1126 of this 
title. 

Amendments 

2002— Subsecs. (a), (b), (g). Pub. L. 107-296 substituted 
"Secretary of Homeland Security" for "Secretary of 
Transportation' ' . 

1985 — Pub. L. 99-145 inserted "disclosures," and sub- 
stituted "and" for "or" in section catchline, and in- 
serted "disclosure," before "suggestion" in subsecs. (a), 
(b), (c), and (f). 

1980 — Subsec. (c). Pub. L. 96-527 authorized payment 
of awards to retired members of the armed forces, re- 
quired the basis for awards to have been made when in 
an active reserve status, and required the member to be 
ineligible for incentive award under chapter 45 of title 
5. 

Subsec. (g). Pub. L. 96^70 struck out provision re- 
quiring the Secretary of Defense and the Secretary of 
Transportation to annually report to the President, for 
transmittal to Congress, on progress of the awards pro- 
gram. 

Subsec. (h). Pub. L. 96-513 substituted "National Oce- 
anic and Atmospheric Administration" for "Environ- 
mental Science Services Administration". 

1968— Subsecs. (a), (b), (g). Pub. L. 90-623 substituted 
"Secretary of Transportation" for "Secretary of the 
Treasury". 

1966— Subsec. (g). Pub. L. 89-718 substituted "progress 
report" for "program report". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1985 Amendment 

Section 1225(a)(3) of Pub. L. 99-145 provided that: 
"The amendments made by this subsection [amending 
this section] shall take effect on October 1, 1985." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

Ex. Ord. No. 11438. Procedures Governing 
Interdepartmental Cash Awards 

Ex. Ord. No. 11438, Dec. 3, 1968, 33 F.R. 18085, as 
amended by Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 
1055; Ex. Ord. No. 13286, §63, Feb. 28, 2003, 68 F.R. 10629, 
provided: 

By virtue of the authority vested in me by section 
1124(b) and (e) of title 10, United States Code, and sec- 
tion 301 of title 3, United States Code, and as President 
of the United States, it is ordered as follows: 

Section 1. Any suggestion, invention, or scientific 
achievement by a member of the armed forces that con- 



tributes to the efficiency, economy, or other improve- 
ment of operations of the Government of the United 
States through its adoption or use by an executive de- 
partment or agency other than the executive depart- 
ment having jurisdiction over the armed force of the 
member concerned may be the basis for honorary rec- 
ognition or a cash award by the Secretary of Homeland 
Security in the case of a member of the Coast Guard 
when it is not operating as a service in the Navy or by 
the Secretary of Defense in the case of any other mem- 
ber of the armed forces. 

Sec. 2. An executive department or agency that 
adopts or uses the suggestion, invention, or scientific 
achievement of a member of the armed forces who is 
not under its jurisdiction may recommend to the De- 
partment of Defense or to the Department of Homeland 
Security, as appropriate, a cash award or honorary rec- 
ognition of the member and shall justify its recom- 
mendation with appropriate documentation and expla- 
nation of how the suggestion, invention, or scientific 
achievement contributes to the efficiency, economy, or 
other improvement of the operations of the Govern- 
ment of the United States. Awards shall be made under 
regulations to be prescribed by the Secretary of De- 
fense or the Secretary of Homeland Security, as appro- 
priate. The regulations of the Department of Defense 
and Department of Homeland Security may include 
designations of officials to whom authority for receiv- 
ing, evaluating, and making awards may be assigned. 

Sec. 3. No cash awards hereunder for a single sugges- 
tion, invention, or scientific achievement may exceed 
$25,000 regardless of the number of agencies or depart- 
ments which may adopt or use the suggestion, inven- 
tion, or scientific achievement. 

Sec. 4. Funds to cover the costs of cash awards to 
members of the armed forces shall be transferred from 
the account of any executive department or agency 
which recommends the award to the appropriate ac- 
count of the Department of Homeland Security or the 
Department of Defense, as the case may be. When sev- 
eral executive departments or agencies benefit from 
the adoption or use of the suggestion, invention, or sci- 
entific achievement, the amount transferred from each 
such benefiting department or agency to the Depart- 
ment of Homeland Security or the Department of De- 
fense to cover the proportionate share of the cost of the 
cash award shall be determined under procedures pre- 
scribed by the Office of Personnel Management in ac- 
cordance with the same guidelines and standards apply- 
ing to awards to civilian employees. 

§1125. Recognition for accomplishments: award 
of trophies 

The Secretary of Defense may — 

(1) award medals, trophies, badges, and simi- 
lar devices to members, units, or agencies of 
an armed force under his jurisdiction for ex- 
cellence in accomplishments or competitions 
related to that armed force; and 

(2) provide badges or buttons in recognition 
of special service, good conduct, and discharge 
under conditions other than dishonorable. 

(Added Pub. L. 89-529, §1(1), Aug. 11, 1966, 80 
Stat. 339.) 

Ex. Ord. No. 11545. Defense Distinguished Service 
Medal 

Ex. Ord. 11545, July 9, 1970, 35 F.R. 11161, provided: 
By virtue of the authority vested in me as President 
of the United States and as Commander in Chief of the 
Armed Forces of the United States, it is ordered as fol- 
lows: 

Section 1. There is hereby established a Defense Dis- 
tinguished Service Medal, with accompanying ribbons 
and appurtenances, for award by the Secretary of De- 
fense to a military officer who performed exceptionally 
meritorious service in a duty of great responsibility 
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with the Office of the Secretary of Defense, the Organi- 
zation of the Joint Chiefs of Staff, a specified or unified 
command, a Defense agency, or such other joint activ- 
ity as may be designated by the Secretary of Defense. 

Sec. 2. The Defense Distinguished Service Medal and 
appurtenances thereto shall be of appropriate design 
approved by the Secretary of Defense and shall be 
awarded under such regulations as he shall prescribe. 
These regulations shall place the Defense Distinguished 
Service Medal in an order of precedence after the Med- 
als of Honor and the Distinguished Service Crosses of 
the Armed Forces and before the Distinguished Service 
Medals of the Armed Forces. 

Sec. 3. No more than one Defense Distinguished Serv- 
ice Medal shall be awarded to any one person, but for 
each succeeding exceptionally meritorious period of 
service justifying such an award, a suitable device may 
be awarded to be worn with that Medal as prescribed by 
appropriate regulations of the Department of Defense. 

Sec. 4. The Defense Distinguished Service Medal or 
device may be awarded posthumously and, when so 
awarded, may be presented to such representative of 
the deceased as may be deemed appropriate by the Sec- 
retary of Defense. 

Richard Nixon. 

§ 1126. Gold star lapel button: eligibility and dis- 
tribution 

(a) A lapel button, to be known as the gold 
star lapel button, shall be designed, as approved 
by the Secretary of Defense, to identify widows, 
parents, and next of kin of members of the 
armed forces — 

(1) who lost their lives during World War I, 
World War II, or during any subsequent period 
of armed hostilities in which the United 
States was engaged before July 1, 1958; 

(2) who lost or lose their lives after June 30, 
1958— 

(A) while engaged in an action against an 
enemy of the United States; 

(B) while engaged in military operations 
involving conflict with an opposing foreign 
force; or 

(C) while serving with friendly foreign 
forces engaged in an armed conflict in which 
the United States is not a belligerent party 
against an opposing armed force; or 

(3) who lost or lose their lives after March 
28, 1973, as a result of— 

(A) an international terrorist attack 
against the United States or a foreign nation 
friendly to the United States, recognized as 
such an attack by the Secretary of Defense; 
or 

(B) military operations while serving out- 
side the United States (including the com- 
monwealths, territories, and possessions of 
the United States) as part of a peacekeeping 
force. 

(b) Under regulations to be prescribed by the 
Secretary of Defense, the Secretary concerned, 
upon application to him, shall furnish one gold 
star lapel button without cost to the widow and 
to each parent and next of kin of a member who 
lost or loses his or her life under any circum- 
stances prescribed in subsection (a). 

(c) Not more than one gold star lapel button 
may be furnished to any one individual except 
that, when a gold star lapel button furnished 
under this section has been lost, destroyed, or 
rendered unfit for use without fault or neglect 



on the part of the person to whom it was fur- 
nished, the button may be replaced upon appli- 
cation and payment of an amount sufficient to 
cover the cost of manufacture and distribution, 
(d) In this section: 

(1) The term "widow" includes widower. 

(2) The term "parents" includes mother, fa- 
ther, stepmother, stepfather, mother through 
adoption, father through adoption, and foster 
parents who stood in loco parentis. 

(3) The term "next of kin" includes only 
children, brothers, sisters, half brothers, and 
half sisters. 

(4) The term "children" includes step- 
children and children through adoption. 

(5) The term "World War I" includes the pe- 
riod from April 6, 1917, to March 3, 1921. 

(6) The term "World War II" includes the pe- 
riod from September 8, 1939, to July 25, 1947, at 
12 o'clock noon. 

(7) The term "military operations" includes 
those operations involving members of the 
armed forces assisting in United States Gov- 
ernment sponsored training of military per- 
sonnel of a foreign nation. 

(8) The term "peacekeeping force" includes 
those personnel assigned to a force engaged in 
a peacekeeping operation authorized by the 
United Nations Security Council. 

(Added Pub. L. 89-534, §1(1), Aug. 11, 1966, 80 
Stat. 345, §1124; renumbered §1126, Pub. L. 89-718, 
§9, Nov. 2, 1966, 80 Stat. 1117; amended Pub. L. 
98-94, title XII, §1268(8), Sept. 24, 1983, 97 Stat. 
706; Pub. L. 100-26, §7(k)(5), Apr. 21, 1987, 101 
Stat. 284; Pub. L. 103-160, div. A, title XI, §1143, 
Nov. 30, 1993, 107 Stat. 1757.) 

Amendments 

1993— Subsec. (a). Pub. L. 103-160, § 1143(a), struck out 
"of the United States" after "armed forces" in intro- 
ductory provisions, redesignated els. (i) to (iii) of par. 

(2) as subpars. (A) to (C), respectively, and added par. 

(3) . 

Subsec. (d)(7), (8). Pub. L. 103-160, § 1143(b), added pars. 
(7) and (8). 

1987— Subsec. (d). Pub. L. 100-26 substituted colon for 
dash at end of introductory provisions, inserted "The 
term" in each par., and substituted periods for semi- 
colons in pars. (1) to (4) and period for "; and" in par. 
(5). 

1983— Subsec. (a)(1). Pub. L. 98-94 substituted "who" 
for "Who". 

§1127. Precedence of the award of the Purple 
Heart 

In prescribing regulations establishing the 
order of precedence of awards and decorations 
authorized to be displayed on the uniforms of 
members of the armed forces, the Secretary of 
the military department concerned shall accord 
the Purple Heart a position of precedence, in re- 
lation to other awards and decorations author- 
ized to be displayed, not lower than that imme- 
diately following the bronze star. 

(Added Pub. L. 98-525, title V, § 553(a), Oct. 19, 
1984, 98 Stat. 2532; amended Pub. L. 99-145, title 
V, §533, Nov. 8, 1985, 99 Stat. 634.) 

Amendments 

1985 — Pub. L. 99-145 substituted "the bronze star" for 
"the lowest position accorded any award or decoration 
for valor". 
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§ 1128. Prisoner-of-war medal: issue 

(a) The Secretary concerned shall issue a pris- 
oner-of-war medal to any person who, while 
serving in any capacity with the armed forces, 
was taken prisoner and held captive — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; 

(3) while serving with friendly forces en- 
gaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party; or 

(4) by foreign armed forces that are hostile 
to the United States, under circumstances 
which the Secretary concerned finds to have 
been comparable to those under which persons 
have generally been held captive by enemy 
armed forces during periods of armed conflict. 

(b) The prisoner-of-war medal shall be of ap- 
propriate design, with ribbons and appur- 
tenances. 

(c) In prescribing regulations establishing the 
order of precedence of awards and decorations 
authorized to be displayed on the uniforms of 
members of the armed forces, the Secretary con- 
cerned shall accord the prisoner-of-war medal a 
position of precedence, in relation to other 
awards and decorations authorized to be dis- 
played — 

(1) immediately following decorations 
awarded for individual heroism, meritorious 
achievement, or meritorious service, and 

(2) before any other service medal, campaign 
medal, or service ribbon authorized to be dis- 
played. 

(d) Not more than one prisoner-of-war medal 
may be issued to a person. However, for each 
succeeding service that would otherwise justify 
the issuance of such a medal, the Secretary con- 
cerned may issue a suitable device to be worn as 
the Secretary determines. 

(e) For a person to be eligible for issuance of 
a prisoner-of-war medal, the person's conduct 
must have been honorable for the period of cap- 
tivity which serves as the basis for the issuance. 

(f) If a person dies before the issuance of a 
prisoner-of-war medal to which he is entitled, 
the medal may be issued to the person's rep- 
resentative, as designated by the Secretary con- 
cerned. 

(g) Under regulations to be prescribed by the 
Secretary concerned, a prisoner-of-war medal 
that is lost, destroyed, or rendered unfit for use 
without fault or neglect on the part of the per- 
son to whom it was issued may be replaced with- 
out charge. 

(h) The Secretary of Defense shall ensure that 
regulations prescribed by the Secretaries of the 
military departments under this section are uni- 
form so far as practicable. 

(Added Pub. L. 99-145, title V, § 532(a)(1), Nov. 8, 
1985, 99 Stat. 633; amended Pub. L. 101-189, div. 
A, title V, § 516(a), Nov. 29, 1989, 103 Stat. 1441.) 

Amendments 
1989— Subsec. (a)(4). Pub. L. 101-189 added par. (4). 



Effective Date of 1989 Amendment 

Section 516(b) of Pub. L. 101-189 provided that: "Para- 
graph (4) of section 1128(a) of title 10, United States 
Code, as added by subsection (a), applies with respect to 
periods of captivity after April 5, 1917." 

Effective Date 

Section 532(b) of Pub. L. 99-145 provided that: "Sec- 
tion 1128 of title 10, United States Code, as added by 
subsection (a), applies with respect to any person taken 
prisoner and held captive after April 5, 1917." 

§ 1 129. Purple Heart: members killed or wounded 
in action by friendly fire 

(a) For purposes of the award of the Purple 
Heart, the Secretary concerned shall treat a 
member of the armed forces described in sub- 
section (b) in the same manner as a member who 
is killed or wounded in action as the result of an 
act of an enemy of the United States. 

(b) A member described in this subsection is a 
member who is killed or wounded in action by 
weapon fire while directly engaged in armed 
conflict, other than as the result of an act of an 
enemy of the United States, unless (in the case 
of a wound) the wound is the result of willful 
misconduct of the member. 

(c) This section applies to members of the 
armed forces who are killed or wounded on or 
after December 7, 1941. In the case of a member 
killed or wounded as described in subsection (b) 
on or after December 7, 1941, and before Novem- 
ber 30, 1993, the Secretary concerned shall award 
the Purple Heart under subsection (a) in each 
case which is known to the Secretary before 
such date or for which an application is made to 
the Secretary in such manner as the Secretary 
requires. 

(Added Pub. L. 103-160, div. A, title XI, § 1141(a), 
Nov. 30, 1993, 107 Stat. 1756; amended Pub. L. 
105-85, div. A, title X, § 1073(a)(18), Nov. 18, 1997, 
111 Stat. 1901.) 

Amendments 

1997— Subsec. (c). Pub. L. 105-85 substituted "Novem- 
ber 30, 1993," for "the date of the enactment of this sec- 
tion," and "before such date or" for "before the date of 
the enactment of this section or". 

Award of Purple Heart to Persons Wounded 
While Held as Prisoners of War Before April 
25, 1962 

Pub. L. 104-106, div. A, title V, §521, Feb. 10, 1996, 110 
Stat. 309, as amended by Pub. L. 108-136, div. A, title V, 
§544, Nov. 24, 2003, 117 Stat. 1478, provided that: 

"(a) Award of Purple Heart. — For purposes of the 
award of the Purple Heart, the Secretary concerned (as 
defined in section 101 of title 10, United States Code) 
shall treat a former prisoner of war who was wounded 
before April 25, 1962, while held as a prisoner of war (or 
while being taken captive) in the same manner as a 
former prisoner of war who is wounded on or after that 
date while held as a prisoner of war (or while being 
taken captive). 

"(b) Standards for Award. — An award of the Purple 
Heart under subsection (a) shall be made in accordance 
with the standards in effect on the date of the enact- 
ment of this Act [Feb. 10, 1996] for the award of the Pur- 
ple Heart to persons wounded on or after April 25, 1962. 

"(c) Eligible Former Prisoners of War. — A person 
shall be considered to be a former prisoner of war for 
purposes of this section if the person is eligible for the 
prisoner-of-war medal under section 1128 of title 10, 
United States Code. 
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"(d) Procedures for Award. — In determining- wheth- 
er a former prisoner of war who submits an application 
for the award of the Purple Heart under subsection (a) 
is eligible for that award, the Secretary concerned 
shall apply the following procedures: 

"(1) Failure of the applicant to provide any docu- 
mentation as required by the Secretary shall not in 
itself disqualify the application from being consid- 
ered. 

"(2) In evaluating the application, the Secretary 
shall consider (A) historical information as to the 
prison camp or other circumstances in which the ap- 
plicant was held captive, and (B) the length of time 
that the applicant was held captive. 

"(3) To the extent that information is readily avail- 
able, the Secretary shall assist the applicant in ob- 
taining information or identifying the sources of in- 
formation referred to in paragraph (2). 

"(4) The Secretary shall review a completed appli- 
cation under this section based upon the totality of 
the information presented, taking into account the 
length of time between the period during which the 
applicant was held as a prisoner of war and the date 
of the application." 

§1130. Consideration of proposals for decora- 
tions not previously submitted in timely 
fashion: procedures for review 

(a) Upon request of a Member of Congress, the 
Secretary concerned shall review a proposal for 
the award or presentation of a decoration (or the 
upgrading of a decoration), either for an individ- 
ual or a unit, that is not otherwise authorized to 
be presented or awarded due to limitations es- 
tablished by law or policy for timely submission 
of a recommendation for such award or presen- 
tation. Based upon such review, the Secretary 
shall make a determination as to the merits of 
approving the award or presentation of the deco- 
ration. 

(b) Upon making a determination under sub- 
section (a) as to the merits of approving the 
award or presentation of the decoration, the 
Secretary concerned shall submit to the Com- 
mittee on Armed Services of the Senate and the 
Committee on Armed Services of the House of 
Representatives and to the requesting Member 
of Congress a detailed discussion of the ration- 
ale supporting the determination. If the deter- 
mination includes a favorable recommendation 
for the award of the Medal of Honor, the Sec- 
retary of Defense, instead of the Secretary con- 
cerned, shall make the submission under this 
subsection. 

(c) Determinations under this section regard- 
ing the award or presentation of a decoration 
shall be made in accordance with the same pro- 
cedures that apply to the approval or dis- 
approval of the award or presentation of a deco- 
ration when a recommendation for such award 
or presentation is submitted in a timely manner 
as prescribed by law or regulation. 

(d) In this section: 

(1) The term "Member of Congress" means — 

(A) a Senator; or 

(B) a Representative in, or a Delegate or 
Resident Commissioner to, Congress. 

(2) The term "decoration" means any deco- 
ration or award that may be presented or 
awarded to a member or unit of the armed 
forces. 

(Added Pub. L. 104-106, div. A, title V, § 526(a), 
Feb. 10, 1996, 110 Stat. 313; amended Pub. L. 



106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title X, 
§1031(a)(10), Nov. 24, 2003, 117 Stat. 1597; Pub. L. 
112-81, div. A, title V, §524, Dec. 31, 2011, 125 Stat. 
1401.) 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 inserted at end "If 
the determination includes a favorable recommenda- 
tion for the award of the Medal of Honor, the Secretary 
of Defense, instead of the Secretary concerned, shall 
make the submission under this subsection." 

2003— Pub. Li. 108-136, § 1031(a)(10)(B), struck out "and 
recommendation" after "review" in section catchline. 

Subsec. (a). Pub. L. 108-136, § 1031(a)(10)(A)(i), struck 
out "and the other determinations necessary to comply 
with subsection (b)" after "of the decoration". 

Subsec. (b). Pub. L. 108-136, §1031(a)(10)(A)(ii), sub- 
stituted "to the requesting Member of Congress a de- 
tailed discussion of the rationale supporting the deter- 
mination." for "to the requesting member of Congress 
notice in writing of one of the following: 

"(1) The award or presentation of the decoration 
does not warrant approval on the merits. 

"(2) The award or presentation of the decoration 
warrants approval and a waiver by law of time re- 
strictions prescribed by law is recommended. 

"(3) The award or presentation of the decoration 
warrants approval on the merits and has been ap- 
proved as an exception to policy. 

"(4) The award or presentation of the decoration 
warrants approval on the merits, but a waiver of the 
time restrictions prescribed by law or policy is not 
recommended. 
A notice under paragraph (1) or (4) shall be accom- 
panied by a statement of the reasons for the decision of 
the Secretary." 

1999 — Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security" in introductory provisions. 

Eligibility for Armed Forces Expeditionary Medal 
for Participation in Operation Joint Endeavor 
or Operation Joint Guard 

Pub. L. 105-85, div. A, title V, §572, Nov. 18, 1997, 111 
Stat. 1756, provided that: 

"(a) Inclusion of Operations. — For the purpose of 
determining the eligibility of members and former 
members of the Armed Forces for the Armed Forces Ex- 
peditionary Medal, the Secretary of Defense shall des- 
ignate participation in Operation Joint Endeavor or 
Operation Joint Guard in the Republic of Bosnia and 
Herzegovina, and in such other areas in the region as 
the Secretary considers appropriate, as service in an 
that meets the general requirements for the award 
of that medal. 

"(b) Individual Determination. — The Secretary of 
the military department concerned shall determine 
whether individual members or former members of the 
Armed Forces who participated in Operation Joint En- 
deavor or Operation Joint Guard meet the individual 
service requirements for award of the Armed Forces 
Expeditionary Medal as established in applicable regu- 
lations. A member or former member shall be consid- 
ered to have participated in Operation Joint Endeavor 
or Operation Joint Guard if the member — 

"(1) was deployed in the Republic of Bosnia and 
Herzegovina, or in such other area in the region as 
the Secretary of Defense considers appropriate, in di- 
rect support of one or both of the operations; 

"(2) served on board a United States naval vessel 
operating in the Adriatic Sea in direct support of one 
or both of the operations; or 

"(3) operated in airspace above the Republic of Bos- 
nia and Herzegovina, or in such other area in the re- 
gion as the Secretary of Defense considers appro- 
priate, while the operations were in effect. 
"(c) Operations Defined. — For purposes of this sec- 
tion: 
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"(1) The term 'Operation Joint Endeavor' means op- 
erations of the United States Armed Forces con- 
ducted in the Republic of Bosnia and Herzegovina 
during the period beginning on November 20, 1995, and 
ending on December 20, 1996, to assist in implement- 
ing the General Framework Agreement and Associ- 
ated Annexes, initialed on November 21, 1995, in Day- 
ton, Ohio. 

"(2) The term 'Operation Joint Guard' means oper- 
ations of the United States Armed Forces conducted 
in the Republic of Bosnia and Herzegovina as a suc- 
cessor to Operation Joint Endeavor during the period 
beginning on December 20, 1996, and ending on such 
date as the Secretary of Defense may designate." 

Eligibility of Certain World War II Military 
Organizations for Award of Unit Decorations 

Pub. L. 105-85, div. A, title V, §576, Nov. 18, 1997, 111 
Stat. 1758, authorized award of a unit decoration for 
any unit or other organization of the Armed Forces 
that had supported the planning or execution of combat 
operations during World War II primarily through unit 
personnel who had been attached to other units of the 
Armed Forces or of other allied armed forces, and that 
had not been otherwise eligible for award of the decora- 
tion by reason of not usually having been deployed as 
a unit in support of such operations, and required that 
any recommendation for such an award be submitted to 
the Secretary concerned not later than two years after 
Nov. 18, 1997. 

Authority To Award Decorations Recognizing Acts 
of Valor Performed in Combat During the Viet- 
nam Conflict 

Section 522 of Pub. L. 104-106 provided that: 
"(a) Findings. — Congress makes the following find- 
ings: 

"(1) The la Drang Valley (Pleiku) campaign, carried 
out by the Armed Forces in the la Drang Valley of 
Vietnam from October 23, 1965, to November 26, 1965, 
is illustrative of the many battles during the Viet- 
nam conflict which pitted forces of the United States 
against North Vietnamese Army regulars and Viet 
Cong in vicious fighting. 

"(2) Accounts of those battles that have been pub- 
lished since the end of that conflict authoritatively 
document numerous and repeated acts of extraor- 
dinary heroism, sacrifice, and bravery on the part of 
members of the Armed Forces, many of which have 
never been officially recognized. 

"(3) In some of those battles, United States mili- 
tary units suffered substantial losses, with some 
units sustaining casualties in excess of 50 percent. 

"(4) The incidence of heavy casualties throughout 
the Vietnam conflict inhibited the timely collection 
of comprehensive and detailed information to support 
recommendations for awards recognizing acts of 
heroism, sacrifice, and bravery. 

"(5) Subsequent requests to the Secretaries of the 
military departments for review of award recom- 
mendations for such acts have been denied because of 
restrictions in law and regulations that require time- 
ly filing of such recommendations and documented 
justification. 

"(6) Acts of heroism, sacrifice, and bravery per- 
formed in combat by members of the Armed Forces 
deserve appropriate and timely recognition by the 
people of the United States. 

"(7) It is appropriate to recognize acts of heroism, 
sacrifice, or bravery that are belatedly, but properly, 
documented by persons who witnessed those acts. 
"(b) Waiver of Time Limitations for Recommenda- 
tions for Awards. — (1) Any decoration covered by 
paragraph (2) may be awarded, without regard to any 
time limit imposed by law or regulation for a recom- 
mendation for such award to any person for actions by 
that person in the Southeast Asia theater of operations 
while serving on active duty during the Vietnam era. 
The waiver of time limitations under this paragraph 



applies only in the case of awards for acts of valor for 
which a request for consideration is submitted under 
subsection (c). 

"(2) Paragraph (1) applies to any decoration (includ- 
ing any device in lieu of a decoration) that, during or 
after the Vietnam era and before the date of the enact- 
ment of this Act [Feb. 10, 1996], was authorized by law 
or under regulations of the Department of Defense or 
the military department concerned to be awarded to 
members of the Armed Forces for acts of valor. 

"(c) Review of Requests for Consideration of 
Awards. — (1) The Secretary of each military depart- 
ment shall review each request for consideration of 
award of a decoration described in subsection (b) that 
are received by the Secretary during the one-year pe- 
riod beginning on the date of enactment of this Act 
[Feb. 10, 1996]. 

"(2) The Secretaries shall begin the review within 30 
days after the date of the enactment of this Act and 
shall complete the review of each request for consider- 
ation not later than one year after the date on which 
the request is received. 

"(3) The Secretary may use the same process for car- 
rying out the review as the Secretary uses for review- 
ing other recommendations for award of decorations to 
members of the Armed Forces under the Secretary's ju- 
risdiction for valorous acts. 

"(d) Report. — (1) Upon completing the review of each 
such request under subsection (c), the Secretary shall 
submit a report on the review to the Committee on 
Armed Services of the Senate and the Committee on 
National Security of the House of Representatives [now 
Committee on Armed Services of the House of Rep- 
resentatives]. 

"(2) The report shall include, with respect to each re- 
quest for consideration received, the following informa- 
tion: 

"(A) A summary of the request for consideration. 
"(B) The findings resulting from the review. 
"(C) The final action taken on the request for con- 
sideration. 

"(e) Definition. — For purposes of this section: 

"(1) The term 'Vietnam era' has the meaning given 
that term in section 101 of title 38, United States 
Code. 

"(2) The term 'active duty' has the meaning given 
that term in section 101 of title 10, United States 
Code." 

Military Intelligence Personnel Prevented by Se- 
crecy From Being Considered for Decorations 
and Awards 

Section 523 of Pub. L. 104-106, as amended by Pub. L. 
105-85, div. A, title V, §575, Nov. 18, 1997, 111 Stat. 1758, 
provided that: 

"(a) Waiver on Restrictions of Awards. — (1) Any 
decoration covered by paragraph (2) may be awarded, 
without regard to any time limit imposed by law or 
regulation for a recommendation for such award, to 
any person for an act, achievement, or service that the 
person performed in carrying out military intelligence 
duties during the period beginning on January 1, 1940, 
and ending on December 31, 1990. 

"(2) Paragraph (1) applies to any decoration (includ- 
ing any device in lieu of a decoration) that, during or 
after the period described in paragraph (1) and before 
the date of the enactment of this Act [Feb. 10, 1996], 
was authorized by law or under the regulations of the 
Department of Defense or the military department con- 
cerned to be awarded to a person for an act, achieve- 
ment, or service performed by that person while serv- 
ing on active duty. 

"(b) Review of Requests for Consideration of 
Awards. — (1) The Secretary of each military depart- 
ment shall review each request for consideration of 
award of a decoration described in subsection (a) that 
is received by the Secretary during the period begin- 
ning on February 10, 1996, and ending on February 9, 
1998. 

"(2) The Secretaries shall begin the review within 30 
days after the date of the enactment of this Act and 
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shall complete the review of each request for consider- 
ation not later than one year after the date on which 
the request Is received. 

"(3) The Secretary may use the same process for car- 
rying' out the review as the Secretary uses for review- 
ing other recommendations for awarding decorations to 
members of the Armed Forces under the Secretary's ju- 
risdiction for acts, achievements, or service. 

"(c) Report. — (1) Upon completing the review of each 
such request under subsection (b), the Secretary shall 
submit a report on the review to the Committee on 
Armed Services of the Senate and the Committee on 
National Security of the House of Representatives [now 
Committee on Armed Services of the House of Rep- 
resentatives]. 

"(2) The report shall include, with respect to each re- 
quest for consideration reviewed, the following infor- 
mation: 

"(A) A summary of the request for consideration. 
"(B) The findings resulting from the review. 
"(C) The final action taken on the request for con- 
sideration. 

"(D) Administrative or legislative recommenda- 
tions to Improve award procedures with respect to 
military intelligence personnel. 

"(d) Definition. — For purposes of this section, the 
term 'active duty' has the meaning given such term in 
section 101 of title 10, United States Code." 

Eligibility for Armed Forces Expeditionary Medal 
Based Upon Service in El Salvador 

Section 525 of Pub. L. 104-106 provided that: 
"(a) In General. — For the purpose of determining eli- 
gibility of members and former members of the Armed 
Forces for the Armed Forces Expeditionary Medal, the 
country of El Salvador during the period beginning on 
January 1, 1981 and ending on February 1, 1992, shall be 
treated as having been designated as an area and a pe- 
riod of time in which members of the Armed Forces 
participated in operations in significant numbers and 
otherwise met the general requirements for the award 
of that medal. 

"(b) Individual Determination. — The Secretary of 
the military department concerned shall determine 
whether Individual members or former members of the 
Armed Forces who served in El Salvador during the pe- 
riod beginning on January 1, 1981 and ending on Feb- 
ruary 1, 1992 meet the individual service requirements 
for award of the Armed Forces Expeditionary Medal as 
established in applicable regulations. Such determina- 
tions shall be made as expeditiously as possible after 
the date of the enactment of this Act [Feb. 10, 1996]." 

§ 1131. Purple Heart: limitation to members of 
the armed forces 

The decoration known as the Purple Heart 
(authorized to be awarded pursuant to Executive 
Order 11016) may only be awarded to a person 
who is a member of the armed forces at the time 
the person is killed or wounded under circum- 
stances otherwise qualifying- that person for 
award of the Purple Heart. 

(Added Pub. L. 105-85, div. A, title V, § 571(a)(1), 
Nov. 18, 1997, 111 Stat. 1756.) 

References in Text 

Executive Order 11016, referred to in text, is not clas- 
sified to the Code. 

Effective Date 

Section 571(b) of Pub. L. 105-85 provided that: "Sec- 
tion 1131 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to persons who 
are killed or wounded after the end of the 180-day pe- 
riod beginning on the date of the enactment of this Act 
[Nov. 18, 1997]." 



§ 1 132. Presentation of decorations: prohibition 
on entering correctional facilities for presen- 
tation to prisoners convicted of serious vio- 
lent felonies 

(a) Prohibition. — A member of the armed 
forces may not enter a Federal, State, local, or 
foreign correctional facility to present a decora- 
tion to a person who is incarcerated due to con- 
viction of a serious violent felony. 

(b) Definitions. — In this section: 

(1) The term "decoration" means any deco- 
ration or award that may be presented or 
awarded to a member of the armed forces. 

(2) The term "serious violent felony" has the 
meaning given that term in section 
3559(c)(2)(F) of title 18. 

(Added Pub. L. 105-261, div. A, title V, § 537(a), 
Oct. 17, 1998, 112 Stat. 2019.) 

§ 1 133. Bronze Star: limitation on persons eligible 
to receive 

The decoration known as the "Bronze Star" 
may only be awarded to a member of a military 
force who — 

(1) at the time of the events for which the 
decoration is to be awarded, was serving in a 
geographic area in which special pay is au- 
thorized under section 310 or paragraph (1) or 
(3) of section 351(a) of title 37; or 

(2) receives special pay under section 310 or 
paragraph (1) or (3) of section 351(a) of title 37 
as a result of those events. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 541(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-114; 
amended Pub. L. 111-383, div. A, title V, § 571(a), 
Jan. 7, 2011, 124 Stat. 4222.) 

Amendments 

2011 — Pub. L. 111-383 amended section generally. Prior 
to amendment, text read as follows: "The decoration 
known as the 'Bronze Star' may only be awarded to a 
member of the armed forces who is in receipt of special 
pay under section 310 of title 37 at the time of the 
events for which the decoration is to be awarded or who 
receives such pay as a result of those events." 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title V, § 571(c), Jan. 7, 2011, 124 
Stat. 4223, provided that: "The amendment made by 
subsection (a) [amending this section] applies to the 
award of the Bronze Star after October 30, 2000." 

§1134. Medal of honor: award to individual in- 
terred in Tomb of the Unknowns as rep- 
resentative of casualties of a war 

The medal of honor awarded posthumously to 
a deceased member of the armed forces who, as 
an unidentified casualty of a particular war or 
other armed conflict, is interred in the Tomb of 
the Unknowns at Arlington National Cemetery, 
Virginia, is awarded to the member as the rep- 
resentative of the members of the armed forces 
who died in such war or other armed conflict 
and whose remains have not been identified, and 
not to the individual personally. 

(Added Pub. L. 108-375, div. A, title V, § 561(a), 
Oct. 28, 2004, 118 Stat. 1917.) 

§ 1135. Replacement of military decorations 

(a) Replacement. — In addition to other au- 
thorities available to the Secretary concerned 
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to replace a military decoration, the Secretary 
concerned shall replace, on a one-time basis and 
without charge, a military decoration upon the 
request of the recipient of the military decora- 
tion or the immediate next of kin of a deceased 
recipient. 

(b) Military Decoration Defined. — In this 
section, the term "decoration" means any deco- 
ration or award (other than the medal of honor) 
that may be presented or awarded by the Presi- 
dent or the Secretary concerned to a member of 
the armed forces. 

(Added Pub. L. 110-417, [div. A], title V, § 571(a), 
Oct. 14, 2008, 122 Stat. 4471.) 

CHAPTER 58— BENEFITS AND SERVICES FOR 
MEMBERS BEING SEPARATED OR RE- 
CENTLY SEPARATED 

Sec. 

1141. Involuntary separation defined. 

1142. Preseparation counseling'; transmittal of 

medical records to Department of Veterans 
Affairs. 

1143. Employment assistance. 

1143a. Encouragement of postseparation public and 
community service. 

1144. Employment assistance, job training assist- 

ance, and other transitional services: De- 
partment of Labor. 

1145. Health benefits. 

1146. Commissary and exchange benefits. 

1147. Use of military family housing. 

1148. Relocation assistance for personnel overseas. 

1149. Excess leave and permissive temporary duty. 

1150. Affiliation with Guard and Reserve units: 

waiver of certain limitations. 

1151. Retention of assistive technology and serv- 

ices provided before separation. 

1152. Assistance to eligible members and former 

members to obtain employment with law 
enforcement agencies. 

1153. Assistance to separated members to obtain 

employment with health care providers. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 561(b), Oct. 17, 
2006, 120 Stat. 2220, added item 1151. 

1999— Pub. L. 106-65, div. A, title XVII, § 1707(a)(2), 
Oct. 5, 1999, 113 Stat. 823, struck out item 1151 "Assist- 
ance to separated members to obtain certification and 
employment as teachers or employment as teachers' 
aides". 

1994— Pub. L. 103-337, div. A, title V, §542(a)(10), title 
XI, §1132(a)(2), Oct. 5, 1994, 108 Stat. 2768, 2873, struck 
out ": Department of Defense" after "assistance" in 
item 1143 and after "service" in item 1143a and sub- 
stituted "eligible members and former members" for 
"separated members" in item 1152. 

1993— Pub. L. 103-160, div. A, title XIII, § 1332(e), Nov. 
30, 1993, 107 Stat. 1797, added items 1152 and 1153. 

1992— Pub. L. 102-484, div. D, title XLIV, §§ 4441(a)(2), 
4462(a)(2), Oct. 23, 1992, 106 Stat. 2730, 2740, added items 
1143a and 1151. 

§ 1141. Involuntary separation defined 

A member of the armed forces shall be consid- 
ered to be involuntarily separated for purposes 
of this chapter if the member was on active duty 
or full-time National Guard duty on September 
30, 1990, or after November 29, 1993, or, with re- 
spect to a member of the Coast Guard, if the 
member was on active duty in the Coast Guard 
after September 30, 1994, and— 

(1) in the case of a regular officer (other 

than a retired officer), the officer is involun- 



tarily discharged under other than adverse 
conditions, as characterized by the Secretary 
concerned; 

(2) in the case of a reserve officer who is on 
the active-duty list or, if not on the active- 
duty list, is on full-time active duty (or in the 
case of a member of the National Guard, full- 
time National Guard duty) for the purpose of 
organizing, administering, recruiting, in- 
structing, or training the reserve components, 
the officer is involuntarily discharged or re- 
leased from active duty or full-time National 
Guard (other than a release from active duty 
or full-time National Guard duty incident to a 
transfer to retired status) under other than 
adverse conditions, as characterized by the 
Secretary concerned; 

(3) in the case of a regular enlisted member 
serving on active duty, the member is (A) de- 
nied reenlistment, or (B) involuntarily dis- 
charged under other than adverse conditions, 
as characterized by the Secretary concerned; 
and 

(4) in the case of a reserve enlisted member 
who is on full-time active duty (or in the case 
of a member of the National Guard, full-time 
National Guard duty) for the purpose of orga- 
nizing, administering, recruiting, instructing, 
or training the reserve components, the mem- 
ber (A) is denied reenlistment, or (B) is invol- 
untarily discharged or released from active 
duty (or full-time National Guard) under other 
than adverse conditions, as characterized by 
the Secretary concerned. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1551; amended Pub. L. 
103-160, div. A, title V, §503, Nov. 30, 1993, 107 
Stat. 1644; Pub. L. 103-337, div. A, title V, 
§ 542(a)(1), Oct. 5, 1994, 108 Stat. 2767.) 

Amendments 

1994 — Pub. L. 103-337, in introductory provisions, sub- 
stituted "armed forces" for "Army, Navy, Air Force, or 
Marine Corps" and "or after November 29, 1993, or, with 
respect to a member of the Coast Guard, if the member 
was on active duty in the Coast Guard after September 
30, 1994," for "or on or after the date of the enactment 
of the National Defense Authorization Act for Fiscal 
Year 1994". 

1993— Pub. L. 103-160 inserted "or on or after the date 
of the enactment of the National Defense Authoriza- 
tion Act for Fiscal Year 1994" after "September 30, 
1990,". 

Effective Date of 1994 Amendment 

Section 542(e) of Pub. L. 103-337 provided that: "This 
section [amending this section and sections 1143, 1143a, 
1145 to 1150, 1174a, and 1175 of this title and enacting 
provisions set out as a note under section 1293 of this 
title] and the amendments made by this section shall 
apply only to members of the Coast Guard who are sep- 
arated after September 30, 1994." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 
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§ 1142. Preseparation counseling; transmittal of 
medical records to Department of Veterans 
Affairs 

(a) Requirement. — (1) Within the time periods 
specified in paragraph (3), the Secretary con- 
cerned shall (except as provided in paragraph 
(4)) provide for individual preseparation counsel- 
ing of each member of the armed forces whose 
discharge or release from active duty is antici- 
pated as of a specific date. A notation of the pro- 
vision of such counseling with respect to each 
matter specified in subsection (b), signed by the 
member, shall be placed in the service record of 
each member receiving such counseling. 

(2) In carrying out this section, the Secretary 
concerned may use the services available under 
section 1144 of this title. 

(3) (A) In the case of an anticipated retirement, 
preseparation counseling shall commence as 
soon as possible during the 24-month period pre- 
ceding the anticipated retirement date. In the 
case of a separation other than a retirement, 
preseparation counseling shall commence as 
soon as possible during the 12-month period pre- 
ceding the anticipated date. Except as provided 
in subparagraph (B), in no event shall pre- 
separation counseling commence later than 90 
days before the date of discharge or release. 

(B) In the event that a retirement or other 
separation is unanticipated until there are 90 or 
fewer days before the anticipated retirement or 
separation date, or in the event a member of a 
reserve component is being demobilized under 
circumstances in which (as determined by the 
Secretary concerned) operational requirements 
make the 90-day requirement under subpara- 
graph (A) unfeasible, preseparation counseling 
shall begin as soon as possible within the re- 
maining period of service. 

(4) (A) Subject to subparagraph (B), the Sec- 
retary concerned shall not provide preseparation 
counseling to a member who is being discharged 
or released before the completion of that mem- 
ber's first 180 days of active duty. 

(B) Subparagraph (A) shall not apply in the 
case of a member who is being retired or sepa- 
rated for disability. 

(b) Matters To Be Covered By Counseling. — 
Counseling under this section shall include the 
following: 

(1) A discussion of the educational assist- 
ance benefits to which the member is entitled 
under the Montgomery GI Bill and other edu- 
cational assistance programs because of the 
member's service in the armed forces. 

(2) A description (to be developed with the 
assistance of the Secretary of Veterans Af- 
fairs) of the compensation and vocational re- 
habilitation benefits to which the member 
may be entitled under laws administered by 
the Secretary of Veterans Affairs, if the mem- 
ber is being medically separated or is being re- 
tired under chapter 61 of this title. 

(3) An explanation of the procedures for and 
advantages of affiliating with the Selected Re- 
serve. 

(4) Provision of information on civilian occu- 
pations and related assistance programs, in- 
cluding information concerning — 

(A) certification and licensure require- 
ments that are applicable to civilian occupa- 
tions; 



(B) civilian occupations that correspond to 
military occupational specialties; and 

(C) Government and private-sector pro- 
grams for job search and job placement as- 
sistance, including the public and commu- 
nity service jobs program carried out under 
section 1143a of this title, and information 
regarding the placement programs estab- 
lished under sections 1152 and 1153 of this 
title and the Troops-to-Teachers Program 
under section 2302 of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 
6672). 

(5) If the member has a spouse, inclusion of 
the spouse, at the discretion of the member 
and the spouse, when counseling regarding the 
matters covered by paragraphs (9), (10), and 
(16) is provided, job placement counseling for 
the spouse, and the provision of information 
on survivor benefits available under the laws 
administered by the Secretary of Defense or 
the Secretary of Veterans Affairs. 

(6) Information concerning the availability 
of relocation assistance services and other 
benefits and services available to persons leav- 
ing military service, as provided under section 
1144 of this title. 

(7) Information concerning the availability 
of medical and dental coverage following sepa- 
ration from active duty, including the oppor- 
tunity to elect into the conversion health pol- 
icy provided under section 1145 of this title. 

(8) Counseling (for the member and depend- 
ents) on the effect of career change on individ- 
uals and their families and the availability to 
the member and dependents of suicide preven- 
tion resources following separation from the 
armed forces. 

(9) Financial planning assistance, including 
information on budgeting, saving, credit, 
loans, and taxes. 

(10) The creation of a transition plan for the 
member to attempt to achieve the edu- 
cational, training,, 1 employment, and finan- 
cial objectives of the member and, if the mem- 
ber has a spouse, the spouse of the member. 

(11) Information concerning the availability 
of mental health services and the treatment of 
post-traumatic stress disorder, anxiety dis- 
orders, depression, suicidal ideations, or other 
mental health conditions associated with serv- 
ice in the armed forces. 

(12) Information concerning the priority of 
service for veterans in the receipt of employ- 
ment, training, and placement services pro- 
vided under qualified job training programs of 
the Department of Labor. 

(13) Information concerning veterans small 
business ownership and entrepreneurship pro- 
grams of the Small Business Administration 
and the National Veterans Business Develop- 
ment Corporation. 

(14) Information concerning employment and 
reemployment rights and obligations under 
chapter 43 of title 38. 

(15) Information concerning veterans pref- 
erence in Federal employment and Federal 
procurement opportunities. 



1 So in original. 
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(16) Information on home loan services and 
housing assistance benefits available under 
the laws administered by the Secretary of Vet- 
erans Affairs and counseling on responsible 
borrowing practices. 

(17) A description, developed in consultation 
with the Secretary of Veterans Affairs, of 
health care and other benefits to which the 
member may be entitled under the laws ad- 
ministered by the Secretary of Veterans Af- 
fairs, and information regarding the means by 
which the member can receive additional 
counseling regarding the member's actual en- 
titlement to such benefits and apply for such 
benefits. 

(c) Transmittal of Medical Information to 
Department of Veterans Affairs. — In the case 
of a member being medically separated or being 
retired under chapter 61 of this title, the Sec- 
retary concerned shall ensure (subject to the 
consent of the member) that a copy of the mem- 
ber's service medical record (including any re- 
sults of a Physical Evaluation Board) is trans- 
mitted to the Secretary of Veterans Affairs 
within 60 days of the separation or retirement. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1552; amended Pub. L. 
102-190, div. A, title X, § 1061(a)(5), Dec. 5, 1991, 
105 Stat. 1472; Pub. L. 102-484, div. D, title XLIV, 
§§4401, 4441(b), 4462(b), Oct. 23, 1992, 106 Stat. 2701, 
2730, 2740; Pub. L. 103-35, title II, §201(i)(l), May 
31, 1993, 107 Stat. 100; Pub. L. 103-160, div. A, title 
XIII, § 1332(c), Nov. 30, 1993, 107 Stat. 1797; Pub. L. 
106-398, §1 [[div. A], title X, § 1087(a)(9)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-290; Pub. L. 107-103, 
title III, § 302(a), Dec. 27, 2001, 115 Stat. 991; Pub. 
L. 109-163, div. A, title V, §594, Jan. 6, 2006, 119 
Stat. 3281; Pub. L. 111-84, div. A, title X, 
§1073(a)(13), Oct. 28, 2009, 123 Stat. 2473; Pub. L. 
112-56, title II, § 221(b), Nov. 21, 2011, 125 Stat. 716; 
Pub. L. 112-81, div. A, title V, §§513, 529, 533(c), 
Dec. 31, 2011, 125 Stat. 1393, 1402, 1404.) 

Amendment of Subsection (a)(2) 

Pub. L. 112-56, title II, §221(b), (c), Nov. 21, 
2011, 125 Stat. 716, provided that, effective on 
the date that is 1 year after Nov. 21, 2011, sub- 
section (a)(2) of this section is amended by 
striking "may" and inserting "shall". See 2011 
Amendment note below. 

Amendments 

2011— Subsec. (a)(2). Pub. L. 112-56 substituted "shall" 
for "may". 

Subsec. (a)(3)(B). Pub. L. 112-81, §513, Inserted "or in 
the event a member of a reserve component is being de- 
mobilized under circumstances in which (as determined 
by the Secretary concerned) operational requirements 
make the 90-day requirement under subparagraph (A) 
unfeasible," after "or separation date,". 

Subsec. (b)(5). Pub. L. 112-81, §529(1), substituted "in- 
clusion of the spouse, at the discretion of the member 
and the spouse, when counseling regarding the matters 
covered by paragraphs (9), (10), and (16) is provided, job 
placement counseling for the spouse, and the provision 
of information on survivor benefits available under the 
laws administered by the Secretary of Defense or the 
Secretary of Veterans Affairs" for "job placement 
counseling for the spouse". 

Subsec. (b)(8). Pub. L. 112-81, § 533(c), inserted before 
period at end "and the availability to the member and 
dependents of suicide prevention resources following 
separation from the armed forces". 



Subsec. (b)(9). Pub. L. 112-81, §529(2), inserted before 
period at end ", including information on budgeting, 
saving, credit, loans, and taxes". 

Subsec. (b)(10). Pub. L. 112-81, §529(3), substituted 
", employment, and financial" for "and employment". 

Subsec. (b)(16). Pub. L. 112-81, §529(4), added par. (16) 
and struck out former par. (16) which read as follows: 
"Contact information for housing counseling assist- 
ance." 

Subsec. (b)(17). Pub. L. 112-81, §529(5), inserted before 
period at end ", and information regarding the means 
by which the member can receive additional counseling 
regarding the member's actual entitlement to such 
benefits and apply for such benefits". 

2009— Subsec. (b)(4)(C). Pub. L. 111-84, §1073(a)(13)(A), 
substituted "the Troops-to-Teachers Program under 
section 2302 of the Elementary and Secondary Edu- 
cation Act of 1965 (20 U.S.C. 6672)" for "the Troops-to- 
Teachers Program Act of 1999 (20 U.S.C. 9301 et seq.)". 

Subsec. (b)(15). Pub. L. 111-84, § 1073(a)(13)(B), sub- 
stituted "Federal" for "federal" in two places. 

2006— Subsec. (b)(4). Pub. L. 109-163, §594(1), sub- 
stituted "Provision of information on civilian occupa- 
tions and related assistance programs, including infor- 
mation concerning — 

"(A) certification and licensure requirements that 
are applicable to civilian occupations; 

"(B) civilian occupations that correspond to mili- 
tary occupational specialties; and 
"(C)" 

for "Information concerning". 

Subsec. (b)(ll) to (17). Pub. L. 109-163, §594(2), added 
pars. (11) to (17). 

2001— Subsec. (a)(1). Pub. L. 107-103, § 302(a)(1), amend- 
ed first sentence generally. Prior to amendment, first 
sentence read as follows: "As soon as possible before, 
but in no event later than 90 days before, the date of 
the discharge or release from active duty of a member 
of the armed forces, the Secretary concerned shall pro- 
vide for individual preseparation counseling of the 
member." 

Subsec. (a)(3), (4). Pub. L. 107-103, § 302(a)(2), added 
pars. (3) and (4). 

2000— Subsec. (b)(4). Pub. L. 106-398 substituted "sec- 
tions 1152 and 1153 of this title and the Troops-to- 
Teachers Program Act of 1999 (20 U.S.C. 9301 et seq.)" 
for "sections 1151, 1152, and 1153 of this title". 

1993— Subsec. (b)(4). Pub. L. 103-160 substituted "pro- 
grams established under sections 1151, 1152, and 1153 of 
this title" for "program established under section 1151 
of this title to assist members to obtain employment as 
elementary or secondary school teachers or teachers' 
aides". 

Pub. L. 103-35 substituted "job placement assistance, 
including the public and community service jobs pro- 
gram carried out under section 1143a of this title, and 
information regarding the placement program estab- 
lished under section 1151 of this title to assist members 
to obtain employment as elementary or secondary 
school teachers or teachers' aides" for "job placement 
assistance and information regarding the placement 
program established under section 1151 of this title to 
assist members obtain employment as elementary or 
secondary school teachers or teachers' aides., including 
the public and community service jobs program carried 
out under section 1143a of this title". 

1992— Subsec. (a)(1). Pub. L. 102-484, § 4401(a), sub- 
stituted "As soon as possible before, but in no event 
later than 90 days before, the date of the discharge" for 
"Upon the discharge". 

Subsec. (b)(4). Pub. L. 102-484, § 4462(b), inserted before 
period at end ", including the public and community 
service jobs program carried out under section 1143a of 
this title". 

Pub. L. 102-484, § 4441(b), inserted before period at end 
"and information regarding the placement program es- 
tablished under section 1151 of this title to assist mem- 
bers obtain employment as elementary or secondary 
school teachers or teachers' aides." 

Subsec. (b)(10). Pub. L. 102-484, § 4401(b), added par. 
(10). 
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1991— Subsec. (b)(5). Pub. L. 102-190 substituted period 
for semicolon at end. 

Effective Date of 2011 Amendment 

Pub. L. 112-56, title II, § 221(c), Nov. 21, 2011, 125 Stat. 
716, provided that: "The amendments made by sub- 
sections (a) and (b) [amending this section and section 
1144 of this title] shall take effect on the date that is 
1 year after the date of the enactment of this Act [Nov. 
21, 2011]." 

Application of Preseparation Counseling 
Requirements to Coast Guard 

Pub. L. 103-337, div. A, title V, § 543(a), Oct. 5, 1994, 108 
Stat. 2769, provided that: "As soon as possible after the 
date of the enactment of this Act [Oct. 5, 1994], the Sec- 
retary of Transportation shall implement the require- 
ments of section 1142 of title 10, United States Code, for 
the Coast Guard." 

Limitation on Funding To Carry Out Section 543 of 
Pub. L. 103-337 

Pub. L. 103-337, div. A, title V, § 543(h), Oct. 5, 1994, 108 
Stat. 2772, provided that: "Funds appropriated or other- 
wise made available to the Department of Defense, the 
Department of Education, the Department of Labor, or 
the Department of Veterans Affairs may not be used to 
carry out subsection (a) [set out above] or the amend- 
ments made by this section [amending sections 1144 and 
1151 to 1153 of this title and provisions set out as notes 
under section 1143 of this title]." 

§ 1143. Employment assistance 

(a) Employment Skills Verification.— The 
Secretary of Defense and the Secretary of Home- 
land Security with respect to the Coast Guard 
shall provide to members of the armed forces 
who are discharged or released from active duty 
a certification or verification of any job skills 
and experience acquired while on active duty 
that may have application to employment in the 
civilian sector. The preceding sentence shall be 
carried out in conjunction with the Secretary of 
Labor. 

(b) Employment Assistance Centers.— The 
Secretary of Defense shall establish permanent 
employment assistance centers at appropriate 
military installations. The Secretary of Home- 
land Security shall establish permanent employ- 
ment assistance centers at appropriate Coast 
Guard installations. 

(c) Information to Civilian Entities.— For 
the purpose of assisting members covered by 
subsection (a) and their spouses in locating ci- 
vilian employment and training opportunities, 
the Secretary of Defense and the Secretary of 
Homeland Security shall establish and imple- 
ment procedures to release to civilian employ- 
ers, organizations, State employment agencies, 
and other appropriate entities the names (and 
other pertinent information) of such members 
and their spouses. Such names may be released 
for such purpose only with the consent of such 
members and spouses. 

(d) Employment Preference by Nonappropri- 
ated Fund Instrumentalities.— The Secretary 
of Defense shall take such steps as necessary to 
provide that members of Army, Navy, Air Force, 
or Marine Corps who are involuntarily sepa- 
rated, and the dependents of such members, 
shall be provided a preference in hiring by non- 
appropriated fund instrumentalities of the De- 
partment. Such preference shall be administered 



in the same manner as the preference for mili- 
tary spouses provided under section 1784(a)(2) of 
this title, except that a preference under that 
section shall have priority over a preference 
under this subsection. A person may receive a 
preference in hiring under this subsection only 
once. The Secretary of Homeland Security shall 
provide the same preference in hiring to invol- 
untarily separated members of the Coast Guard, 
and the dependents of such members, in Coast 
Guard nonappropriated fund instrumentalities. 

(e) Employment Skills Training. — (1) The 
Secretary of a military department may carry 
out one or more programs to provide eligible 
members of the armed forces under the jurisdic- 
tion of the Secretary with job training and em- 
ployment skills training, including apprentice- 
ship programs, to help prepare such members for 
employment in the civilian sector. 

(2) A member of the armed forces is an eligible 
member for purposes of a program under this 
subsection if the member — 

(A) has completed at least 180 days on active 
duty in the armed forces; and 

(B) is expected to be discharged or released 
from active duty in the armed forces within 
180 days of the date of commencement of par- 
ticipation in such a program. 

(3) Any program under this subsection shall be 
carried out in accordance with regulations pre- 
scribed by the Secretary of Defense. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1553; amended Pub. L. 
103-337, div. A, title V, § 542(a)(2), Oct. 5, 1994, 108 
Stat. 2767; Pub. L. 105-85, div. A, title X, 
§1073(a)(21), Nov. 18, 1997, 111 Stat. 1901; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 112-81, div. A, title V, §551, 
Dec. 31, 2011, 125 Stat. 1412.) 

Amendments 

2011 — Subsec. (e). Pub. L. 112-81 added subsec. (e). 

2002— Subsecs. (a) to (d). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

1997— Subsec. (d). Pub. L. 105-85 substituted "section 
1784(a)(2) of this title" for "section 806(a)(2) of the Mili- 
tary Family Act of 1985". 

1994— Pub. L. 103-337, § 542(a)(2)(A), struck out 
": Department of Defense" after "assistance" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 103-337, § 542(a)(2)(B), inserted 
"and the Secretary of Transportation with respect to 
the Coast Guard" after "Secretary of Defense" and 
struck out "under the jurisdiction of the Secretary" 
after "armed forces". 

Subsec. (b). Pub. L. 103-337, § 542(a)(2)(C), inserted at 
end "The Secretary of Transportation shall establish 
permanent employment assistance centers at appro- 
priate Coast Guard installations." 

Subsec. (c). Pub. L. 103-337, § 542(a)(2)(D), inserted 
"and the Secretary of Transportation" after "Sec- 
retary of Defense". 

Subsec. (d). Pub. L. 103-337, § 542(a)(2)(E), inserted at 
end "The Secretary of Transportation shall provide the 
same preference in hiring to involuntarily separated 
members of the Coast Guard, and the dependents of 
such members, in Coast Guard nonappropriated fund in- 
strumentalities." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 
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Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Department of Defense Pilot Program on Work 
Experience for Members of the Armed Forces on 
Terminal Leave 

Pub. L. 112-56, title II, §236, Nov. 21, 2011, 125 Stat. 724, 
provided that: 

"(a) In General. — The Secretary of Defense may es- 
tablish a pilot program to assess the feasibility and ad- 
visability of providing' to members of the Armed Forces 
on terminal leave work experience with civilian em- 
ployees and contractors of the Department of Defense 
to facilitate the transition of the individuals from serv- 
ice in the Armed Forces to employment in the civilian 
labor market. 

"(b) Duration. — The pilot program shall be carried 
out during the two-year period beginning on the date of 
the commencement of the pilot program. 

"(c) Report. — Not later than 540 days after the date 
of the commencement of the pilot program, the Sec- 
retary shall submit to the Committee on Armed Serv- 
ices and the Committee on Veterans' Affairs of the Sen- 
ate and the Committee on Armed Services and the 
Committee on Veterans' Affairs of the House of Rep- 
resentatives an interim report on the pilot program 
that includes the findings of the Secretary with respect 
to the feasibility and advisability of providing covered 
individuals with work experience as described in sub- 
section (a)." 

Demonstration Program for Training Recently 
Discharged Veterans for Employment in Con- 
struction and Hazardous Waste Remediation 

Pub. L. 103-160, div. A, title XIII, §1337, Nov. 30, 1993, 
107 Stat. 1805, authorized the Secretary of Defense to 
establish a demonstration program to promote training 
and employment of veterans in construction and haz- 
ardous waste remediation industries and to make 
grants under the program to organizations that had 
met certain eligibility criteria, and directed the Sec- 
retary to obligate the funds to carry out the program 
not later than Oct. 1, 1994, and to submit to Congress 
interim and final reports not later than Dec. 31, 1995. 

Improved Coordination of Job Training and Place- 
ment Programs for Members of Armed Forces 

Pub. L. 102-484, div. D, title XLIV, §4461, Oct. 23, 1992, 
106 Stat. 2738, as amended by Pub. L. 105-277, div. A, 
§ 101(f) [title VIII, § 405(d)(7)(B), (f)(6)(B)], Oct. 21, 1998, 
112 Stat. 2681-337, 2681-419, 268L430; Pub. L. 105-332, 
§3(b), Oct. 31, 1998, 112 Stat. 3125; Pub. L. 106-398, §1 
[[div. A], title X, § 1087(g)(7)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-294; Pub. L. 107-107, div. A, title X, § 1048(h)(3), 
Dec. 28, 2001, 115 Stat. 1229, provided that: "The Sec- 
retary of Defense shall consult with the Secretary of 
Labor, the Secretary of Education, the Secretary of 
Veterans Affairs, and the Economic Adjustment Com- 
mittee to improve the coordination of, and eliminate 
duplication between, the following job training and 
placement programs available to members of the 
Armed Forces who are discharged or released from ac- 
tive duty: 

"(1) Title I of the Workforce Investment Act of 1998 
[29 U.S.C. 2801 et seq.]. 

"(2) Sections 1143 and 1144 of title 10, United States 
Code. 

"(3) Chapter 41 of title 38, United States Code. 

"(4) The Act of August 16, 1937 (Chapter 663; 50 Stat 
664; 29 U.S.C. 50 et seq.), commonly known as the Na- 
tional Apprenticeship Act. 

"(5) The Wagner-Peyser Act (29 U.S.C. 49 et seq.)." 

Participation of Discharged Military Personnel in 
Upward Bound Projects To Prepare for College 

Pub. L. 102-484, div. D, title XLIV, §4466, Oct. 23, 1992, 
106 Stat. 2748, as amended by Pub. L. 103-337, div. A, 



title V, § 543(f), Oct. 5, 1994, 108 Stat. 2771; Pub. L. 
107-296, title XVII, § 1704(e)(4), Nov. 25, 2002, 116 Stat. 
2315, provided that: 

"(a) PROGRAM. — The Secretary of Defense may carry 
out a program to assist a member of the Armed Forces 
described in subsection (b) who is accepted to partici- 
pate in an upward bound project assisted under section 
402C of the Higher Education Act of 1965 (20 U.S.C. 
1070a-13) to cover the cost of providing services through 
the project to the member to assist the member to pre- 
pare for and pursue a program of higher education upon 
separation from active duty. Assistance provided under 
the program may include a stipend provided under sub- 
section (d) of such section. 

"(b) Eligible Members. — A member of the Armed 
Forces shall be eligible for assistance under subsection 
(a) if the member — 

"(1) was on active duty or full-time National Guard 
duty on September 30, 1990; 

"(2) during the five-year period beginning on that 
date, was or is discharged or released from such duty 
(under other than adverse circumstances); and 

"(3) submits an application to the Secretary of De- 
fense within such time, in such form, and containing 
such information as the Secretary of Defense may re- 
quire. 

"(c) NOTIFICATION OF MEMBERS PREVIOUSLY SEPA- 
RATED. — To the extent feasible, the Secretary of De- 
fense shall notify members of the Armed Forces who, 
between September 30, 1990, and the date of the enact- 
ment of this Act [Oct. 23, 1992], were discharged or re- 
leased from active duty or full-time National Guard 
duty regarding the availability of the program under 
subsection (a). The Secretary may establish a time 
limit within which such members may apply to partici- 
pate in the program. 
"(d) Provision of Assistance. — 

"(1) Determination of amount. — The amount of as- 
sistance provided under subsection (a) to a member of 
the Armed Forces shall be equal to the anticipated 
cost of providing services to the member through an 
upward bound project, subject to the limitation that 
such amount may not exceed the monthly basic pay 
to which the member is entitled at the time of the 
separation of the member. The Secretary of Defense 
may provide assistance in excess of that limitation if 
the Secretary determines, on a case by case basis, 
that such assistance is warranted by the special 
training needs of the member. 

"(2) Consultation. — The Secretary of Education 
may assist the Secretary of Defense in determining 
the amount to be provided under paragraph (1). 
"(e) Use of Assistance. — A member of the Armed 
Forces who is selected to participate in the program 
may receive services through any upward bound project 
assisted under section 402C of the Higher Education Act 
of 1965 (20 U.S.C. 1070a-13) to the same extent as other 
individuals eligible to receive such services. A member 
may not participate after the end of the two-year pe- 
riod beginning on the date on which the member is dis- 
charged or released from active duty, except that, in 
the case of a member described in subsection (b) who 
was discharged or released from active duty before the 
date of the enactment of this Act [Oct. 23, 1993], the pe- 
riod for participation in the program shall be two years 
from the date of the enactment of this Act. 

"(f) Reimbursement. — Upon submission to the Sec- 
retary of Defense of a request for reimbursement of the 
costs to provide services to a participant, the Secretary 
shall reimburse the upward bound project submitting 
the request for the actual cost of providing services (in- 
cluding a stipend) to the member, not to exceed the 
amount provided under subsection (d)(1). Funds pro- 
vided under this subsection shall be in addition to the 
funds otherwise provided to the project under the High- 
er Education Act of 1965 (20 U.S.C. 1001 et seq.) [and 42 
U.S.C. 2751 et seq.]. Not more than 10 percent of the 
funds provided under this subsection may be used for 
administrative costs. 

"(g) Funding for Fiscal Year 1993. — Of the amount 
authorized to be appropriated in section 301 [106 Stat. 
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2360] for Defense Agencies, $5,000,000 shall be available 
to provide assistance under this section. 

"(h) Application to Coast Guard. — The Secretary of 
Homeland Security may implement the provisions of 
this section for the Coast Guard in the same manner 
and to the same extent as such section applies to the 
Department of Defense." 

Service Members Occupational Conversion and 
Training 

Section 543(g)(2) of Pub. L. 103-337 provided that: "As 
soon as possible after the date of the enactment of this 
Act [Oct. 5, 1994], the Secretary of Transportation shall 
implement the requirements of the Service Members 
Occupational Conversion and Training Act of 1992 (sub- 
title G of title XLIV of Public Law 102-484; 10 U.S.C. 
1143 note) for the Coast Guard." 

Pub. L. 102-484, div. D, title XLIV, subtitle G, Oct. 23, 
1992, 106 Stat. 2757, as amended by Pub. L. 103-160, div. 
A, title XIII, §1338, Nov. 30, 1993, 107 Stat. 1807; Pub. L. 
103-337, div. A, title V, § 543(g)(1), Oct. 5, 1994, 108 Stat. 
2772; Pub. L. 103-446, title VI, § 610(a)(1), (2)(A), (b), (c), 
Nov. 2, 1994, 108 Stat. 4673; Pub. L. 105-277, div. A, § 101(f) 
[title VIII, § 405(d)(7)(D), (f)(6)(D)], Oct. 21, 1998, 112 Stat. 
2681-337, 2681-420, 2681-430, provided that: 

"SEC. 4481. SHORT TITLE. 

"This subtitle [subtitle G (§§4481-4497) of title XLIV 
of Pub. L. 102-484] may be cited as the 'Service Mem- 
bers Occupational Conversion and Training Act of 1992'. 

"SEC. 4482. FINDINGS AND PURPOSES, 
"(a) Findings. — The Congress finds that — 

"(1) the men and women serving in our Nation's 
Armed Forces are of the highest caliber — intelligent, 
dedicated, and disciplined — and hundreds of thou- 
sands of these service members will be separating 
from the Armed Forces due to the drawdown in mili- 
tary personnel; 

"(2) these men and women will be entering the ci- 
vilian workforce during a time of economic instabil- 
ity and uncertainty; 

"(3) many of these service personnel specialized in 
critical skills such as combat arms which will not 
transfer to the civilian workforce; 

"(4) as part of the Nation's obligation to these serv- 
ice members, the Secretary of Defense has a unique 
responsibility and obligation to provide them with 
the tools they need to be reasslmilated into the civil- 
ian community and continue to be outstanding, pro- 
ductive citizens; 

"(5) the rapid placement of separated military per- 
sonnel In civilian employment and training opportu- 
nities will significantly reduce the Department of De- 
fense's costs relative to unemployment compensation 
for ex-service members; 

"(6) military personnel are a national resource 
whose skills and abilities must be absorbed by and in- 
tegrated into the civilian workforce; and 

"(7) providing such training will reduce the total 
cost of the drawdown and is important to the na- 
tional defense function of the Department of Defense. 
"(b) Purpose. — The purpose of this subtitle is to pro- 
vide additional means by which the Secretary of De- 
fense can manage the drawdown of the Armed Forces 
and to provide additional forms of assistance to mem- 
bers of the Armed Forces who are forced or induced to 
leave military service by reason of the drawdown of the 
Armed Forces, thereby facilitating the Secretary's 
ability to achieve end strength reductions caused by 
the drawdown. 
"SEC. 4483. DEFINITIONS. 
"For the purposes of this subtitle: 

"(1) The term 'Secretary' means the Secretary of 
Defense with respect to the Department of Defense 
and the Secretary of Transportation with respect to 
the Coast Guard. 

"(2) The terms 'veteran', 'compensation', 'service- 
connected', 'State', and 'active military, naval, or air 
service' have the meanings given such terms in para- 



graphs (2), (13), (16), (20), and (24), respectively, of sec- 
tion 101 of title 38, United States Code. 

"SEC. 4484. ESTABLISHMENT OF PROGRAM. 

"(a) Establishment. — Not later than 60 days after 
the date of enactment of this Act [Oct. 23, 1992], the 
Secretary shall carry out a program in accordance with 
this subtitle to assist eligible persons in obtaining em- 
ployment through participation in programs of signifi- 
cant training for employment in stable and permanent 
positions. The Secretary may enter into an agreement 
with the Secretary of Veterans Affairs, the Secretary 
of Labor, or both, for the implementation of the pro- 
gram. The program shall be carried out through pay- 
ments to employers who employ and train eligible per- 
sons in such positions. Such payments shall be made to 
assist such employers in defraying the costs of nec- 
essary training. 

"(b) State Agencies. — (1) The implementing official 
may enter into contracts or agreements with State ap- 
proving agencies, as designated pursuant to section 
3671(a) of title 38, United States Code, or other State 
agencies to carry out any duty of the implementing of- 
ficial under this subtitle. Payment may be made to 
such agencies pursuant to any such contract or agree- 
ment for reasonable and necessary expenses of salary 
and travel incurred by employees of such agencies in 
carrying out such duties. Each such payment may be 
made only from funds available to the implementing 
official pursuant to section 4495(a)(3). 

"(2) Each State approving agency or other State 
agency with which a contract or agreement is entered 
into under this section shall submit to the implement- 
ing official on a monthly or quarterly basis, as deter- 
mined by the agency, a report containing a certifi- 
cation of such expenses for the period covered by the 
report. The report shall be submitted in the form and 
manner required by such official. 

"(c) Expeditious Implementation. — A requirement in 
this subtitle to issue regulations shall not be the basis 
for a delay in carrying out this program within the 
time limit established by subsection (a). 

"SEC. 4485. ELIGIBILITY FOR PROGRAM; PERIOD OF 
TRAINING. 

"(a) In General. — (1) To be eligible for participation 
in a program of job training under this subtitle, an eli- 
gible person must be an eligible person described in 
paragraph (2) who — 

"(A)(i) is unemployed at the time of applying for 
participation in a program under this subtitle; and 

"(ii) has been unemployed for at least 8 of the 15 
weeks Immediately preceding the date of such eligi- 
ble person's application for participation in a pro- 
gram under this subtitle; 

"(B) separates from the active military, naval, or 
air service and whose primary or secondary occupa- 
tional specialty in the Armed Forces is (as deter- 
mined under regulations prescribed by the Secretary 
and in effect before the date of such separation) not 
readily transferable to the civilian workforce; or 

"(C) served in the active military, naval, or air 
service and is entitled to compensation (or who but 
for the receipt of military retired pay would be enti- 
tled to compensation) under the laws administered by 
the Secretary of Veterans Affairs for a disability 
rated at 30 percent or more. 

"(2) For purposes of paragraph (1), an eligible person 
referred to in paragraph (1) is a veteran who — 

"(A) was discharged on or after August 2, 1990; and 
"(B)(i) served in the active military, naval, or air 
service for a period of more than 90 days; or 

"(ii) was discharged or released from active duty 
because of a service-connected disability. 
"(3) For purposes of paragraph (1), an eligible person 
shall be considered to be unemployed during any period 
such person is without a job and wants and is available 
for work. In determining whether a person is unem- 
ployed for purposes of paragraph (1), the Implementing 
official shall not take into consideration part-time or 
temporary employment, as defined by such official. 
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"(b) Application Process.— (1) An eligible person 
who desires to participate in a program of job training 
under this subtitle shall submit to the implementing 
official an application for participation in such a pro- 
gram. Such an application — 

"(A) shall include a certification by the eligible 

person that the eligible person meets the criteria for 

eligibility prescribed by subparagraph (A), (B), or (C) 

of subsection (a)(1); 

"(B) shall include an opportunity for the eligible 

person to request counseling under section 4493(a); 

and 

"(C) shall be in such form and contain such addi- 
tional information as such official may prescribe. 
"(2)(A) Subject to subparagraph (B), an application 
by an eligible person for participation in a program of 
job training under this subtitle shall be approved un- 
less the implementing official finds that the eligible 
person is not eligible to participate in a program of job 
training under this subtitle. 

"(B) Approval of an application of an eligible person 
under this subtitle may be withheld if the implement- 
ing official determines that, because of limited funds 
available for the purpose of making payments to em- 
ployers under this subtitle, it is necessary to limit the 
number of participants in the program carried out 
under this subtitle. 

"(3)(A) Subject to section 4491(c), the implementing 
official shall certify as eligible for participation under 
this subtitle an eligible person whose application is ap- 
proved under this subsection and shall furnish the eligi- 
ble person with a certificate of that eligible person's 
eligibility for presentation to an employer offering a 
program of job training under this subtitle. Any such 
certificate shall expire 180 days after it is furnished to 
the eligible person. The date on which a certificate is 
furnished to an eligible person under this paragraph 
shall be stated on the certificate. 

"(B) A certificate furnished under this paragraph 
may, upon the eligible person's application, be renewed 
in accordance with the terms and conditions of sub- 
paragraph (A). 

"(c) Appeal of Denial op Certificate. — The imple- 
menting official shall permit each eligible person who 
is not issued a certificate of eligibility under sub- 
section (b) (other than an eligible person who is not is- 
sued such a certificate by reason of subsection (b)(2)(B)) 
to challenge in a hearing before the implementing offi- 
cial the decision of the implementing official not to 
issue the certificate. The implementing official shall 
prescribe procedures with respect to the initiation and 
conduct of hearings under this subsection. 

"(d) Period of Training. — An employer shall provide 
a period of training under a program of job training 
under this subtitle of not less than 6 months in a field 
of employment providing a reasonable probability of 
stable, long-term employment. 

"SEC. 4486. APPROVAL OP EMPLOYER PROGRAMS. 

"(a) In General. — (1) An employer may be paid as- 
sistance under section 4487(a) on behalf of an eligible 
person employed by such employer and participating in 
a program of job training offered by that employer only 
if the program is approved under this section. 

"(2) Except as provided in subsection (b), a proposed 
program of job training of an employer shall be ap- 
proved unless the implementing official determines 
that the application does not contain a certification 
and other information meeting the requirements estab- 
lished under this subtitle or that withholding of ap- 
proval is warranted under subsection (g). 

"(b) Ineligible Programs.— A program of job train- 
ing— 

"(1) for employment which consists of seasonal, 
intermittent, or temporary jobs; 

"(2) for employment under which commissions are 
the primary source of income; 

"(3) for employment which involves political or re- 
ligious activities; 

"(4) for employment with any department, agency, 
instrumentality, or branch of the Federal Govern- 



ment (including the United States Postal Service and 

the Postal Rate Commission); or 
"(5) for employment outside of a State, 
may not be approved under this subtitle. 

"(c) Application. — An employer offering a program 
of job training that the employer desires to have ap- 
proved for the purposes of this subtitle shall submit to 
the implementing official a written application for 
such approval. Such application shall be in such form 
as such official shall prescribe. 

"(d) Certification. — An application under subsection 
(c) shall include a certification by the employer of the 
following: 

"(1) That the employer is planning that, upon an el- 
igible person's completion of the program of job 
training, the employer will employ the eligible per- 
son in a position for which the eligible person has 
been trained and that the employer expects that such 
a position will be available on a stable and perma- 
nent basis to the eligible person at the end of the 
training period. 

"(2) That the wages and benefits to be paid to an el- 
igible person participating in the employer's program 
of job training will be not less than the wages and 
benefits normally paid to other employees participat- 
ing in the same or a comparable program of job train- 
ing in the community for the entire period of train- 
ing of the eligible person. 

"(3) That the employment of an eligible person 
under the program — 

"(A) will not result in the displacement of cur- 
rently employed workers (including partial dis- 
placement such as a reduction in the hours of non- 
overtime work, wages, or employment benefits); 
and 

"(B) will not be in a job (i) while any other indi- 
vidual is on layoff from the same or any substan- 
tially equivalent job, or (ii) the opening for which 
was created as a result of the employer having ter- 
minated the employment of any regular employee 
or otherwise having reduced its work force with the 
intention of hiring an eligible person in such job 
under this subtitle. 

"(4) That the employer will not employ in the pro- 
gram of job training an eligible person who is already 
qualified by training and experience for the job for 
which training is to be provided. 

"(5) That the job which is the objective of the train- 
ing program is one that involves significant training. 

"(6) That the training content of the program is 
adequate, in light of the nature of the occupation for 
which training is to be provided and of comparable 
training opportunities in such occupation, to accom- 
plish the training objective certified under paragraph 
(2) of subsection (e). 

"(7) That each participating eligible person will be 
employed full time in the program of job training. 

"(8) That the training period under the proposed 
program is not longer than the training periods that 
employers in the community customarily require 
new employees to complete in order to become com- 
petent in the occupation or job for which training is 
to be provided. 

"(9) That there are in the training establishment or 
place of employment such space, equipment, instruc- 
tional material, and instructor personnel as are need- 
ed to accomplish the training objective certified 
under subsection (e)(2). 

"(10) That the employer will keep records adequate 
to show the progress made by each eligible person 
participating in the program and otherwise to dem- 
onstrate compliance with the requirements estab- 
lished under this subtitle. 

"(11) That the employer will furnish each partici- 
pating eligible person, before the eligible person's 
entry into training, with a copy of the employer's 
certification under this subsection and will obtain 
and retain the eligible person's signed acknowledg- 
ment of having received such certification. 

"(12) That, as applicable, the employer will provide 
each participating eligible person with the full oppor- 
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tunity to participate in a personal interview pursu- 
ant to section 4493(b)(1)(B) during the eligible per- 
son's normal workday. 

"(13) That the program meets such other criteria as 
the Secretary, in consultation with the Secretary of 
Veterans Affairs and the Secretary of Labor, may de- 
termine are essential for the effective implementa- 
tion of the program established by this subtitle. 
"(e) Hours and Training Content. — A certification 
under subsection (d) shall include — 

"(1) a statement indicating (A) the total number of 
hours of participation in the program of job training 
to be offered an eligible person, (B) the length of the 
program of job training, and (C) the starting rate of 
wages to be paid to a participant in the program; and 
"(2) a description of the training content of the pro- 
gram (including any agreement the employer has en- 
tered into with an educational institution under sec- 
tion 4489) and of the objective of the training. 
"(f) Status of Certified Matters. — (1) Except as 
specified in paragraph (2), each matter required to be 
certified to in paragraphs (1) through (11) of subsection 
(d) shall be considered to be a requirement established 
under this subtitle. 

"(2)(A) For the purposes of section 4487(c), only mat- 
ters required to be certified in paragraphs (1) through 
(10) of subsection (d) shall be so considered. 

"(B) For the purposes of section 4490, a matter re- 
quired to be certified under paragraph (12) of subsection 
(d) shall also be so considered. 

"(g) Withholding Approval; Disapproval. — In ac- 
cordance with regulations which the Secretary shall 
prescribe, the implementing official may withhold ap- 
proval of an employer's proposed program of job train- 
ing pending the outcome of an investigation under sec- 
tion 4491 and, based on the outcome of such an inves- 
tigation, may disapprove such program. 

"(h) On-Job Training. — For the purposes of this sec- 
tion, approval of a program of apprenticeship or other 
on-job training for the purposes of section 3687 of title 
38, United States Code, shall be considered to meet all 
requirements established under the provisions of this 
subtitle (other than subsection (b) and (d)(3)) for ap- 
proval of a program of job training. 

"SEC. 4487. PAYMENTS TO EMPLOYERS; OVERPAY- 
MENT. 

"(a) Payments. — (1)(A) Except as provided in sub- 
sections (b) and (c) and subject to section 4485(d), the 
implementing official shall make payments to employ- 
ers in accordance with this section. The amount pay- 
able to such an employer on behalf of an eligible person 
with respect to an approved program of job training 
under this subtitle shall be determined by such official 
at the beginning of such program. Except as provided in 
subparagraphs (B) and (C), that amount shall be equal 
to 50 percent of the product of (i) the starting hourly 
rate of wages paid to the eligible person by the em- 
ployer (without regard to overtime or premium pay), 
and (ii) the number of hours to be worked by the eligi- 
ble person during the entire program period but in no 
event to exceed hours equivalent to 18 months of train- 
ing. 

"(B) In no case may the amount determined under 
subparagraph (A) exceed — 

"(i) $12,000 for an eligible person with a service-con- 
nected disability rated at 30 percent or more; or 

"(ii) $10,000 for an eligible person not described in 
clause (i). 

"(C) Assistance may be paid under this subtitle on be- 
half of an eligible person to that person's employer for 
training under two or more programs of job training 
under this subtitle if such employer has not received 
(or is not due) on that person's behalf assistance in an 
amount aggregating the applicable amount set forth in 
subparagraph (B). 

"(b) Payment Period. — (1) Except as provided in 
paragraphs (2) and (3), the implementing official shall 
pay training assistance to employers under this section 
on a quarterly basis. 



"(2) The implementing official may pay training as- 
sistance to an employer on a monthly basis if the im- 
plementing official determines (pursuant to regulations 
prescribed by the implementing official) that the num- 
ber of employees of the employer is such that the pay- 
ment of assistance on a quarterly basis would be bur- 
densome to the employer. 

"(3) The implementing official shall withhold 25 per- 
cent of each payment due under this subsection with 
respect to an eligible person. The total amount with- 
held with respect to an eligible person under this para- 
graph shall be paid to the employer at the end of the 
four month period of employment of such person under 
this subtitle beginning on the date of completion of 
training, or upon the completion of the 18th month of 
training under the last training program approved for 
the person's pursuit with that employer under this sub- 
title, whichever is earlier. 

"(c) Tools and Other Work-Related Materials. — In 
addition to payments under subsection (a), the imple- 
menting official shall reimburse the employer for the 
cost of tools and other work-related materials nec- 
essary for the eligible person's participation in the pro- 
gram of job training in an amount up to $500 if the em- 
ployer presents to the implementing official a certifi- 
cation signed by the employer and eligible person 
that — 

"(1) tools and other work-related materials are nec- 
essary for the eligible person's participation in the 
job training program, 

"(2) the eligible person bought the tools and other 
work-related materials, and 

"(3) the employer paid the eligible person for the 
cost of the tools and other work-related materials. 
"(d) Overpayments. — (1)(A) Whenever the imple- 
menting official finds that an overpayment under this 
subtitle has been made to an employer on behalf of an 
eligible person as a result of a certification, or informa- 
tion contained in an application, submitted by an em- 
ployer which was false in any material respect, the 
amount of such overpayment shall constitute a liabil- 
ity of the employer to the United States. 

"(B) Whenever such official finds that an employer 
has failed in any substantial respect to comply for a pe- 
riod of time with a requirement established under this 
subtitle (unless the employer's failure is the result of 
false or incomplete information provided by the eligi- 
ble person), each amount paid to the employer on be- 
half of an eligible person for that period shall be con- 
sidered to be an overpayment under this subtitle, and 
the amount of such overpayment shall constitute a li- 
ability of the employer to the United States. 

"(2) Whenever such official finds that an overpay- 
ment under this subtitle has been made to an employer 
on behalf of an eligible person as a result of a certifi- 
cation by the eligible person, or as a result of informa- 
tion provided to an employer or contained in an appli- 
cation submitted by the eligible person, which was 
willfully or negligently false in any material respect, 
the amount of such overpayment shall constitute a li- 
ability of the eligible person to the United States. 

"(3) Any overpayment referred to in paragraph (1) or 
(2) may be recovered in the same manner as any other 
debt due the United States. Any overpayment recov- 
ered shall be credited to funds available to make pay- 
ments under this subtitle. If there are no such funds, 
any overpayment recovered shall be deposited into the 
Treasury. 

"(4) Any overpayment referred to in paragraph (1) or 
(2) may be waived, in whole or in part, in accordance 
with the terms and conditions set forth in section 5302 
of title 38, United States Code. 

"(e) Limitations. — (1) Payment may not be made to 
an employer for a period of training under this subtitle 
on behalf of an eligible person until the implementing 
official has received — 

"(A) from the eligible person, a certification that 
the eligible person was employed full time by the em- 
ployer in a program of job training during such pe- 
riod; and 
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"(B) from the employer, a certification — 

"(i) that the eligible person was employed by the 
employer during that period and that the eligible 
person's performance and progress during such pe- 
riod were satisfactory; and 

"(ii) of the number of hours worked by the eligi- 
ble person during that period. 
With respect to the first such certification by an em- 
ployer with respect to an eligible person, the certifi- 
cation shall indicate the date on which the employ- 
ment of the eligible person began and the starting 
hourly rate of wages paid to the eligible person (with- 
out regard to overtime or premium pay). 

"(2) Payment may not be made to an employer for a 
period of training under this subtitle on behalf of an el- 
igible person for which a request for payment is made 
after two years after the date on which that period of 
training ends. 

"SEC. 4488. ENTRY INTO PROGRAM OF JOB TRAIN- 
ING. 

"(a) In General. — Notwithstanding any other provi- 
sion of this subtitle, the implementing official shall 
withhold or deny approval of an eligible person's entry 
into an approved program of job training if such offi- 
cial determines that funds are not available to make 
payments under this subtitle on behalf of the eligible 
person to the employer offering that program. Before 
the entry of an eligible person into an approved pro- 
gram of job training of an employer for purposes of as- 
sistance under this subtitle, the employer shall notify 
such official of the employer's intention to employ that 
eligible person. The eligible person may begin such pro- 
gram of job training with the employer on the day that 
notice is transmitted to such official by means pre- 
scribed by such official. However, assistance under this 
subtitle may not be provided to the employer if such of- 
ficial, within two weeks after the date on which such 
notice is transmitted, disapproves the eligible person's 
entry into that program of job training in accordance 
with this section. 

"(b) Period for Commencement of Participation 
Under Certificate. — An eligible person who is issued a 
certificate of eligibility for participation in a program 
of job training under this subtitle shall commence par- 
ticipation in such a program not more than 180 days 
after the date of the issuance of the certificate. The 
date on which a certificate is furnished to an eligible 
person shall be stated on the certificate. 
"SEC. 4489. PROVISION OF TRAINING THROUGH 
EDUCATIONAL INSTITUTIONS. 

"An employer may enter into an agreement with an 
educational institution that has been approved for the 
purposes of chapter 106 of title 10, United States Code, 
or any other institution offering a program of job 
training, as approved by the Secretary of Veterans Af- 
fairs, in order that such institution may provide a pro- 
gram of job training (or a portion of such a program) 
under this subtitle. When such an agreement has been 
entered into, the application of the employer under sec- 
tion 4486 shall so state and shall include a description 
of the training to be provided under the agreement. 

"SEC. 4490. DISCONTINUANCE OF APPROVAL OF 
PARTICIPATION IN CERTAIN EMPLOYER PRO- 
GRAMS. 

"(a) Failure To Meet Requirements. — If the imple- 
menting official finds at any time that a program of 
job training previously approved for the purposes of 
this subtitle thereafter fails to meet any of the require- 
ments established under this subtitle, such official may 
immediately disapprove further participation by eligi- 
ble persons in that program. Such official shall provide 
to the employer concerned, and to each eligible person 
participating in the employer's program, a statement 
of the reasons for, and an opportunity for a hearing 
with respect to, such disapproval. The employer and 
each such eligible person shall be notified of such dis- 
approval, the reasons for such disapproval, and the op- 
portunity for a hearing. Notification shall be by a cer- 



tified or registered letter, and a return receipt shall be 
secured. 

"(b) Rate of Completion. — (1) If the implementing 
official determines that the rate of eligible persons' 
successful completion of an employer's programs of job 
training previously approved for the purposes of this 
subtitle is disproportionately low because of defi- 
ciencies in the quality of such programs, such official 
shall disapprove participation in such programs on the 
part of eligible persons who had not begun such partici- 
pation on the date that the employer is notified of the 
disapproval. In determining whether any such rate is 
disproportionately low because of such deficiencies, 
such official shall take into account appropriate data, 
including — 

"(A) the quarterly data provided by the Secretary 
of Labor with respect to the number of eligible per- 
sons who receive counseling in connection with train- 
ing under this subtitle, are referred to employers 
under this subtitle, participate in job training under 
this subtitle, and complete such training or do not 
complete such training, and the reasons for non- 
completion; and 

"(B) data compiled through the particular employ- 
er's compliance surveys. 

"(2) With respect to a disapproval under paragraph 
(1), the implementing official shall provide to the em- 
ployer concerned the kind of statement, opportunity 
for hearing, and notice described in subsection (a). 

"(3) A disapproval under paragraph (1) shall remain in 
effect until such time as the implementing official de- 
termines that adequate remedial action has been 
taken. 

"SEC. 4491. INSPECTION OF RECORDS; INVESTIGA- 
TIONS. 

"(a) Records. — The records and accounts of employ- 
ers pertaining to eligible persons on behalf of whom as- 
sistance has been paid under this subtitle, as well as 
other records that the implementing official deter- 
mines to be necessary to ascertain compliance with the 
requirements established under this subtitle, shall be 
available at reasonable times for examination by au- 
thorized representatives of the Federal Government. 

"(b) Compliance Monitoring. — Such official may 
monitor employers and eligible persons participating in 
programs of job training under this subtitle to deter- 
mine compliance with the requirements established 
under this subtitle. 

"(c) Investigations.— Such official may investigate 
any matter such official considers necessary to deter- 
mine compliance with the requirements established 
under this subtitle. The investigations authorized by 
this subsection may include examining records (includ- 
ing making certified copies of records), questioning em- 
ployees, and entering into any premises or onto any 
site where any part of a program of job training is con- 
ducted under this subtitle, or where any of the records 
of the employer offering or providing such program are 
kept. 

"(d) Department of Labor. — Functions may be ad- 
ministered under subsections (b) and (c) in accordance 
with an agreement between the Secretary and the Sec- 
retary of Labor providing for the administration of 
such subsections (or any portion of such subsections) 
by the Department of Labor. Under such an agreement, 
any entity of the Department of Labor specified in the 
agreement may administer such subsections. 
"SEC. 4492. COORDINATION WITH OTHER PRO- 
GRAMS. 

"(a) Veterans Education Programs. — (1) Assistance 
may not be paid under this subtitle to an employer on 
behalf of an eligible person for any period of time de- 
scribed in paragraph (2) and to such eligible person 
under chapter 30, 31, 32, 35, or 36 of title 38, United 
States Code, or chapter 106 of title 10, United States 
Code, for the same period of time. 

"(2) A period of time referred to in paragraph (1) is 
the period of time beginning on the date on which the 
eligible person enters into an approved program of job 
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training of an employer for purposes of assistance 
under this subtitle and ending on the last date for 
which such assistance is payable. 

"(b) Other Training and Employment. — Assistance 
may not be paid under this subtitle to an employer on 
behalf of an eligible person for any period if the em- 
ployer receives for that period any other form of assist- 
ance on account of the training or employment of the 
eligible person, including assistance under title I of the 
Workforce Investment Act of 1998 [29 U.S.C. 2801 et seq.] 
or a credit under section 51 of the Internal Revenue 
Code of 1986 [26 U.S.C. 51] (relating to credit for employ- 
ment of certain new employees). 

"(c) Previous Completion oe Program. — Assistance 
may not be paid under this subtitle on behalf of an eli- 
gible person who has completed a program of job train- 
ing under this subtitle. 

"(d) Promotion.— (1) In carrying out section 3116(b) of 
title 38, United States Code, the Secretary of Veterans 
Affairs shall take all feasible steps to establish and en- 
courage, for eligible persons who are eligible to have 
payments made on their behalf under such section, the 
development of training opportunities through pro- 
grams of job training under this subtitle. 

"(2) The Secretary of Veterans Affairs, in cooperation 
with the implementing official (unless the Secretary of 
Veterans Affairs is the implementing official), shall 
take all feasible steps to ensure that, in the cases of el- 
igible persons who are eligible to have payments made 
on their behalf under both this subtitle and section 
3116(b) of title 38, United States Code, the authority 
under such section is utilized, to the maximum extent 
feasible and consistent with the eligible person's best 
interests, to make payments to employers on behalf of 
such eligible persons. 

"SEC. 4493. COUNSELING. 

"(a) In General. — The implementing official shall, 
upon request, provide, by contract or otherwise, em- 
ployment counseling services to any eligible person eli- 
gible to participate under this subtitle in order to as- 
sist such eligible person in selecting a suitable program 
of job training under this subtitle. 

"(b) Case Manager. — (1) The implementing official 
shall provide for a program under which — 

"(A) except as provided in paragraph (2), a disabled 
veteran's outreach program specialist appointed 
under section 4103A(a) of title 38, United States Code, 
is assigned as a case manager for each eligible person 
participating in a program of job training under this 
subtitle; 

"(B) the eligible person has an in-person interview 
with the case manager not later than 60 days after 
entering into a program of training under this sub- 
title; and 

"(C) periodic (not less frequent than monthly) con- 
tact is maintained with each such eligible person for 
the purpose of (i) avoiding unnecessary termination 
of employment, (ii) referring the eligible person to 
appropriate counseling, if necessary, (iii) facilitating 
the eligible person's successful completion of such 
program, and (iv) following up with the employer and 
the eligible person in order to determine the eligible 
person's progress in the program and the outcome re- 
garding the eligible person's participation in and suc- 
cessful completion of the program. 
"(2) No case manager shall be assigned pursuant to 
paragraph (1)(A) — 

"(A) for an eligible person if, on the basis of a rec- 
ommendation made by a disabled veterans' outreach 
program specialist, the implementing official deter- 
mines that there is no need for a case manager for 
such eligible person; or 

"(B) in the case of the employees of an employer, if 
the implementing official determines that — 

"(i) the employer has an appropriate and effective 
employee assistance program that is available to 
all eligible persons participating in the employer's 
programs of job training under this subtitle; or 

"(ii) the rate of eligible persons' successful com- 
pletion of the employer's programs of job training 



under this subtitle, either cumulatively or during 
the previous program year, is 60 percent or higher. 
"(3) The implementing official shall provide, to the 
extent feasible, a program of counseling or other serv- 
ices designed to resolve difficulties that may be en- 
countered by eligible persons during their training 
under this subtitle. Such counseling or other services 
shall be similar to the counseling and other services 
provided under sections 1712A, 369VA, 4103A, 4104, 
[former] 7723, and [former] 7724 of title 38, United 
States Code, and section 1144 of title 10, United States 
Code. 

"(c) Case Manager Required. — Before an eligible 
person who voluntarily terminates from a program of 
job training under this subtitle or is involuntarily ter- 
minated from such program by the employer may be el- 
igible to be provided with a further certificate, or re- 
newal of certification, of eligibility for participation 
under this subtitle, such eligible person must be pro- 
vided by the Secretary of Labor, after consultation 
with the implementing official, with a case manager. 
"SEC. 4494. INFORMATION AND OUTREACH; USE OF 
AGENCY RESOURCES. 

"(a) In General.— (1) The Secretary, the Secretary of 
Veterans Affairs, and the Secretary of Labor shall 
jointly provide for an outreach and public information 
program — 

"(A) to inform eligible persons about the employ- 
ment and job training opportunities available under 
this subtitle and under other provisions of law; and 

"(B) to inform private industry and business con- 
cerns (including small business concerns), public 
agencies and organizations, educational institutions, 
trade associations, and labor unions about the job 
training opportunities available under, and the ad- 
vantages of participating in, the program established 
by this subtitle. 

"(2) The Secretary, in consultation with the Sec- 
retary of Labor and the Secretary of Veterans Affairs, 
shall promote the development of employment and job 
training opportunities for eligible persons by encourag- 
ing potential employers to make programs of job train- 
ing under this subtitle available for eligible persons, by 
advising other appropriate Federal departments and 
agencies of the program established by this subtitle, 
and by advising employers of applicable responsibilities 
under chapters 41 and 42 of title 38, United States Code, 
with respect to eligible persons. 

"(b) Coordination.— The Secretary, the Secretary of 
Veterans Affairs, and the Secretary of Labor shall coor- 
dinate the outreach and public information program 
under subsection (a)(1), and job development activities 
under subsection (a)(2), with job counseling, placement, 
job development, and other services provided for under 
chapters 41 and 42 of title 38, United States Code, and 
with other similar services offered by other public 
agencies and organizations. 

"(c) Agency Resources.— (1) The Secretary, the Sec- 
retary of Veterans Affairs, and the Secretary of Labor 
shall make available such personnel as are necessary to 
facilitate the effective implementation of this subtitle. 

"(2) In carrying out the responsibilities of the Sec- 
retary of Labor under this subtitle, the Secretary of 
Labor shall make maximum use of the services of Di- 
rectors and Assistant Directors for Veterans' Employ- 
ment and Training, disabled veterans' outreach pro- 
gram specialists, and employees of local offices, ap- 
pointed pursuant to sections 4103, 4103A, and 4104 of 
title 38, United States Code. To the extent that the im- 
plementing official withholds approval of eligible per- 
sons' applications under this subtitle pursuant to sec- 
tion 4485(b)(2)(B), the Secretary of Labor shall take 
steps to assist such eligible persons in taking advan- 
tage of opportunities that may be available to them 
under any other program carried out with funds pro- 
vided by the Secretary of Labor. 

"(d) Small Business. — The implementing official 
shall request and obtain from the Administrator of the 
Small Business Administration a list of small business 
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concerns and shall, on a regular basis, update such list. 
Such list shall be used to identify and promote possible 
training and employment opportunities for eligible per- 
sons. 

"(e) Assistance To Participate. — The Secretary, the 
Secretary of Veterans Affairs, and the Secretary of 
Labor shall assist eligible persons and employers desir- 
ing to participate under this subtitle in making appli- 
cation and completing necessary certifications. 

"(f) Collection op Certain Information. — The Sec- 
retary of Labor shall, on a not less frequent than quar- 
terly basis, collect and compile from the heads of State 
employment services and Directors for Veterans' Em- 
ployment and Training for each State information 
available to such heads and Directors, and derived from 
programs carried out in their respective States, with 
respect to the numbers of eligible persons who receive 
counseling services pursuant to section 4493, who are 
referred to employers participating under this subtitle, 
who participate in programs of job training under this 
subtitle (including a description of the nature of the 
training and salaries that are part of such programs), 
and who complete such programs, and the reasons for 
eligible persons' noncompletion. 

"SEC. 4495. AUTHORIZATION OF APPROPRIATIONS. 

"(a) In General. — (1) Of the amounts authorized to be 
appropriated in section 301 [106 Stat. 2360] for Defense 
Agencies, $75,000,000 shall be made available for the 
purpose of making payments to employers under this 
subtitle. Of the amounts made available pursuant to 
section 1302(a) of the National Defense Authorization 
Act for Fiscal Year 1994 [Pub. L. 103-160, 107 Stat. 1783], 
$25,000,000 shall be made available for the purpose of 
making payments to employers under this subtitle. The 
Secretary of Veterans Affairs and the Secretary of 
Labor shall submit an estimate to the Secretary of the 
amount needed to carry out any agreement entered 
into under section 4484(a), including administrative 
costs referred to in paragraph (3). Such agreements 
shall include administrative procedures to ensure the 
prompt and timely payments to employers by the im- 
plementing official. 

"(2) Amounts made available pursuant to this section 
for a fiscal year shall remain available until the end of 
the second fiscal year following the fiscal year in which 
such amounts were appropriated. 

"(3) Of the amounts made available pursuant to this 
section for a fiscal year, six percent of such amounts 
may be used for the purpose of administering this sub- 
title, including reimbursing expenses incurred. 

"(b) Availability op Deobligated Funds. — Notwith- 
standing any other provision of law, any funds made 
available pursuant to this section for a fiscal year 
which are obligated for the purpose of making pay- 
ments under section 4487 on behalf of an eligible person 
(including funds so obligated which previously had been 
obligated for such purpose on behalf of another eligible 
person and were thereafter deobligated) and are later 
deobligated shall immediately upon deobligation be- 
come available to the implementing official for obliga- 
tion for such purpose. The further obligation of such 
funds by such official for such purpose shall not be de- 
layed, directly or indirectly, in any manner by any offi- 
cer or employee in the executive branch. 

"SEC. 4496. TIME PERIODS FOR APPLICATION AND 
INITIATION OF TRAINING. 

"Assistance may not be paid to an employer under 
this subtitle — 

"(1) on behalf of an eligible person who initially ap- 
plies for a program of job training under this subtitle 
after September 30, 1996; or 

"(2) for any such program which begins after March 
31, 1997. 

"SEC. 4497. TREATMENT OF CERTAIN PROVISIONS 
OF LAW UPON TRANSFER OF AMOUNTS PRO- 
VIDED UNDER THIS ACT. 
"(a) Contingent Amendment. — If a transfer is made 
in accordance with section 4501(c) of the full amount of 



the amount provided under section 4495(a) for the pro- 
gram established under section 4484(a), then, effective 
as of the date of the enactment of this Act [Oct. 23, 
1992], the first sentence of section 4484(a) is amended by 
striking 'the Secretary shall carry out' and inserting 
'the Secretary may carry out'. 

"(b) Publication in the Federal Register. — If the 
transfer described in subsection (a) is made, then the 
Secretary of Defense shall promptly publish in the Fed- 
eral Register a notice of such transfer. Such notice 
shall specify the date on which such transfer occurred." 

[Section 610(a)(2)(B) of Pub. L. 103-446 provided that: 
"The amendment made by subparagraph (A) [amending 
section 4486(d)(2) of Pub. L. 102-484, set out above] shall 
apply with respect to programs of training under the 
Service Members Occupational Conversion and Train- 
ing Act of 1992 [subtitle G of title XLIV of Pub. L. 
102-484, set out above] beginning after the date of the 
enactment of this Act [Nov. 2, 1994]."] 

[For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

§ 1143a. Encouragement of postseparation public 
and community service 

(a) In General. — The Secretary of Defense 
shall implement a program to encourage mem- 
bers and former members of the armed forces to 
enter into public and community service jobs 
after discharge or release from active duty. 

(b) Personnel Registry. — The Secretary shall 
maintain a registry of members and former 
members of the armed forces discharged or re- 
leased from active duty who request registration 
for assistance in pursuing public and community 
service job opportunities. The registry shall in- 
clude information on the particular job skills, 
qualifications, and experience of the registered 
personnel. 

(c) Registry of Public Service and Commu- 
nity Service Organizations.— The Secretary 
shall also maintain a registry of public service 
and community service organizations. The reg- 
istry shall contain information regarding each 
organization, including its location, its size, the 
types of public and community service positions 
in the organization, points of contact, proce- 
dures for applying for such positions, and a de- 
scription of each such position that is likely to 
be available. Any such organization may request 
registration under this subsection and, subject 
to guidelines prescribed by the Secretary, be 
registered. 

(d) Assistance To Be Provided.— (1) The Sec- 
retary shall actively attempt to match person- 
nel registered under subsection (b) with public 
and community service job opportunities and to 
facilitate job-seeking contacts between such 
personnel and the employers offering the jobs. 

(2) The Secretary shall offer personnel reg- 
istered under subsection (b) counselling services 
regarding — 

(A) public service and community service or- 
ganizations; and 

(B) procedures and techniques for qualifying 
for and applying for jobs in such organiza- 
tions. 

(3) The Secretary may provide personnel reg- 
istered under subsection (b) with access to the 
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interstate job bank program of the United 
States Employment Service if the Secretary de- 
termines that such program meets the needs of 
separating members of the armed forces for job 
placement. 

(e) Consultation Requirement. — In carrying 
out this section, the Secretary shall consult 
closely with the Secretary of Labor, the Sec- 
retary of Veterans Affairs, the Secretary of Edu- 
cation, the Director of the Office of Personnel 
Management, appropriate representatives of 
State and local governments, and appropriate 
representatives of businesses and nonprofit or- 
ganizations in the private sector. 

(f) Delegation. — The Secretary, with the con- 
currence of the Secretary of Labor, may des- 
ignate the Secretary of Labor as the executive 
agent of the Secretary of Defense for carrying 
out all or part of the responsibilities provided in 
this section. Such a designation does not relieve 
the Secretary of Defense from the responsibility 
for the implementation of the provisions of this 
section. 

(g) Definitions. — In this section, the term 
"public service and community service organiza- 
tion" includes the following organizations: 

(1) Any organization that provides the fol- 
lowing services: 

(A) Elementary, secondary, or postsecond- 
ary school teaching or administration. 

(B) Support of such teaching or school ad- 
ministration. 

(C) Law enforcement. 

(D) Public health care. 

(E) Social services. 

(F) Any other public or community serv- 
ice. 

(2) Any nonprofit organization that coordi- 
nates the provision of services described in 
paragraph (1). 

(h) Coast Guard. — This section shall apply to 
the Coast Guard in the same manner and to the 
same extent as it applies to the Department of 
Defense. The Secretary of Homeland Security 
shall implement the requirements of this sec- 
tion for the Coast Guard. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4462(a)(1), Oct. 23, 1992, 106 Stat. 2738; amended 
Pub. L. 103-337, div. A, title V, § 542(a)(3), Oct. 5, 
1994, 108 Stat. 2768; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (h). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1994— Pub. L. 103-337, § 542(a)(3)(A), struck out 
": Department of Defense" after "service" in section 

Subsec. (h). Pub. L. 103-337, § 542(a)(3)(B), added sub- 
sec, (h). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 



Program of Educational Leave Relating to 
Continuing Public and Community Service 

Pub. L. 102-484, div. D, title XLIV, §4463, Oct. 23, 1992, 
106 Stat. 2740, as amended by Pub. L. 103-160, div. A, 
title V, §561(o), Nov. 30, 1993, 107 Stat. 1668; Pub. L. 
105-261, div. A, title V, § 561(g), Oct. 17, 1998, 112 Stat. 
2025; Pub. L. 106-398, §1 [[div. A], title V, §571(g)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 107-296, title 
XVII, § 1704(e)(3), Nov. 25, 2002, 116 Stat. 2315, provided 
that under regulations prescribed by the Secretary of 
Defense and subject to certain eligibility requirements, 
the Secretary concerned could grant to an eligible 
member of the Armed Forces a leave of absence not to 
exceed one year to permit the member to pursue edu- 
cation or training relevant to public and community 
service, and provided that this authority would expire 
on Dec. 31, 2001. 

Increased Early Retirement Retired Pay for 
Public or Community Service 

Section 4464 of Pub. L. 102-484 provided that: 
"(a) Recomputation of Retired Pay. — (1) If a mem- 
ber or former member of the Armed Forces retired 
under section 4403(a) [10 U.S.C. 1293 note] or any other 
provision of law authorizing retirement from the 
Armed Forces (other than for disability) before the 
completion of at least 20 years of active duty service 
(as computed under the applicable provision of law) is 
employed by a public service or community service or- 
ganization listed on the registry maintained under sec- 
tion 1143a(c) of title 10, United States Code (as added by 
section 4462(a)), within the period of the member's en- 
hanced retirement qualification period, the member's 
or former member's retired or retainer pay shall be re- 
computed effective on the first day of the first month 
beginning after the date on which the member or 
former member attains 62 years of age. 

"(2) For purposes of recomputing a member's or 
former member's retired pay — 

"(A) the years of the member's or former member's 
employment by a public service or community serv- 
ice organization referred to in paragraph (1) during 
the member's or former member's enhanced retire- 
ment qualification period shall be treated as years of 
active duty service in the Armed Forces; and 

"(B) in applying section 1401a of title 10, United 
States Code, the member's or former member's years 
of active duty service shall be deemed as of the date 
of retirement to have included the years of employ- 
ment referred to in subparagraph (A). 
"(3) Section 1405(b) of title 10, United States Code, 
shall apply in determining years of service under this 
subsection. 

"(4) In this subsection, the term 'enhanced retire- 
ment qualification period', with respect to a member or 
former member retired under a provision of law re- 
ferred to in paragraph (1), means the period beginning 
on the date of the retirement of the member or former 
member and ending the number of years (including any 
fraction of a year) after that date which when added to 
the number of years (including any fraction of a year) 
of service credited for purposes of computing the re- 
tired pay of the member or former member upon retire- 
ment equals 20 years. 

"(b) SBP Annuities. — (1) Effective on the first day of 
the first month after a member or former member of 
the Armed Forces retired under a provision of law re- 
ferred to in subsection (a)(1) attains 62 years of age or, 
in the event of death before attaining that age, would 
have attained that age, the base amount applicable 
under section 1447(2) [see 1447(6)] of title 10, United 
States Code, to any Survivor Benefit Plan annuity pro- 
vided by that member or former member shall be re- 
computed. For the recomputation the total years (in- 
cluding any fraction of a year) of the member's or 
former member's active service shall be treated as hav- 
ing included the member's or former member's years 
(including any fraction of a year) of employment re- 
ferred to in subsection (a)(1) as of the date when the 
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member or former member became eligible for retired 
pay under this section. 

"(2) In this subsection, the term 'Survivor Benefit 
Plan' means the plan established under subchapter II of 
chapter 73 of title 10, United States Code." 

§ 1144. Employment assistance, job training as- 
sistance, and other transitional services: De- 
partment of Labor 

(a) In General.— (1) The Secretary of Labor, 
in conjunction with the Secretary of Defense, 
the Secretary of Homeland Security, and the 
Secretary of Veterans Affairs, shall establish 
and maintain a program to furnish counseling, 
assistance in identifying employment and train- 
ing opportunities, help in obtaining such em- 
ployment and training, and other related infor- 
mation and services to members of the armed 
forces under the jurisdiction of the Secretary 
concerned who are being separated from active 
duty and the spouses of such members. Such 
services shall be provided to a member within 
the time periods provided under paragraph (3) of 
section 1142(a) of this title, except that the Sec- 
retary concerned shall not provide preseparation 
counseling to a member described in paragraph 
(4)(A) of such section. 

(2) The Secretary of Defense, the Secretary of 
Homeland Security, and the Secretary of Veter- 
ans Affairs shall cooperate with the Secretary of 
Labor in establishing and maintaining the pro- 
gram under this section. 

(3) The Secretaries referred to in paragraph (1) 
shall enter into a detailed agreement to carry 
out this section. 

(b) Elements of Program.— In establishing 
and carrying out a program under this section, 
the Secretary of Labor shall do the following: 

(1) Provide information concerning employ- 
ment and training assistance, including (A) 
labor market information, (B) civilian work 
place requirements and employment opportu- 
nities, (C) instruction in resume preparation, 
and (D) job analysis techniques, job search 
techniques, and job interview techniques. 

(2) In providing information under paragraph 
(1), use experience obtained from implementa- 
tion of the pilot program established under 
section 408 of Public Law 101-237. 

(3) Provide information concerning Federal, 
State, and local programs, and programs of 
military and veterans' service organizations, 
that may be of assistance to such members 
after separation from the armed forces, includ- 
ing, as appropriate, the information and serv- 
ices to be provided under section 1142 of this 
title. 

(4) Inform such members that the Depart- 
ment of Defense and the Department of Home- 
land Security are required under section 
1143(a) of this title to provide proper certifi- 
cation or verification of job skills and experi- 
ence acquired while on active duty that may 
have application to employment in the civil- 
ian sector for use in seeking civilian employ- 
ment and in obtaining job search skills. 

(5) Provide information and other assistance 
to such members in their efforts to obtain 
loans and grants from the Small Business Ad- 
ministration and other Federal, State, and 
local agencies. 



(6) Provide information about the geo- 
graphic areas in which such members will re- 
locate after separation from the armed forces, 
including, to the degree possible, information 
about employment opportunities, the labor 
market, and the cost of living in those SI 1/6 SIS 
(including, to the extent practicable, the cost 
and availability of housing, child care, edu- 
cation, and medical and dental care). 

(7) Work with military and veterans' service 
organizations and other appropriate organiza- 
tions in promoting and publicizing job fairs for 
such members. 

(8) Provide information regarding the public 
and community service jobs program carried 
out under section 1143a of this title. 

(c) Participation. — The Secretary of Defense 
and the Secretary of Homeland Security shall 
encourage and otherwise promote maximum 
participation by members of the armed forces el- 
igible for assistance under the program carried 
out under this section. 

(d) Use of Personnel and Organizations. — In 
carrying out the program established under this 
section, the Secretaries may — 

(1) provide, as the case may be, for the use of 
disabled veterans outreach program special- 
ists, local veterans' employment representa- 
tives, and other employment service personnel 
funded by the Department of Labor to the ex- 
tent that the Secretary of Labor determines 
that such use will not significantly interfere 
with the provision of services or other benefits 
to eligible veterans and other eligible recipi- 
ents of such services or benefits; 

(2) use military and civilian personnel of the 
Department of Defense and the Department of 
Homeland Security; 

(3) use personnel of the Veterans Benefits 
Administration of the Department of Veterans 
Affairs and other appropriate personnel of 
that Department; 

(4) use representatives of military and veter- 
ans' service organizations; 

(5) enter into contracts with public entities; 

(6) enter into contracts with private enti- 
ties, particularly with qualified private enti- 
ties that have experience with instructing 
members of the armed forces eligible for as- 
sistance under the program carried out under 
this section on — 

(A) private sector culture, resume writing, 
career networking, and training on job 
search technologies; 

(B) academic readiness and educational op- 
portunities; or 

(C) other relevant topics; and 

(7) take other necessary action to develop 
and furnish the information and services to be 
provided under this section. 

(e) Participation in Apprenticeship Pro- 
grams. — As part of the program carried out 
under this section, the Secretary of Defense and 
the Secretary of Homeland Security may permit 
a member of the armed forces eligible for assist- 
ance under the program to participate in an ap- 
prenticeship program registered under the Act 
of August 16, 1937 (commonly known as the "Na- 
tional Apprenticeship Act"; 50 Stat. 664, chapter 
663; 29 U.S.C. 50 et seq.), or a pre-apprenticeship 



§1144 



TITLE 10— ARMED FORCES 



Page 744 



program that provides credit toward a program 
registered under such Act, that provides mem- 
bers of the armed forces with the education, 
training, and services necessary to transition to 
meaningful employment that leads to economic 
self-sufficiency. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1553; amended Pub. L. 
102-190, div. A, title X, § 1061(a)(6), Dec. 5, 1991, 
105 Stat. 1472; Pub. L. 102-484, div. D, title XLIV, 
§§ 4462(c), 4469, Oct. 23, 1992, 106 Stat. 2740, 2752; 
Pub. L. 103-337, div. A, title V, § 543(b), Oct. 5, 
1994, 108 Stat. 2769; Pub. L. 107-103, title III, 
§ 302(b), Dec. 27, 2001, 115 Stat. 992; Pub. L. 
107-107, div. A, title X, § 1048(e)(1), Dec. 28, 2001, 
115 Stat. 1227; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
112-56, title II, §§ 221(a), 224, 225, Nov. 21, 2011, 125 
Stat. 715, 718.) 

Amendment of Subsection (c) 
Pub. L. 112-56, title II, §221(a), (c), Nov. 21, 
2011, 125 Stat. 715, 716, provided that, effective 
on the date that is 1 year after Nov. 21, 2011, 
subsection (c) of this section is amended to read 
as follows: 

(c) Participation. — (1) Except as provided in para- 
graph (2), the Secretary of Defense and the Sec- 
retary of Homeland Security shall require the par- 
ticipation in the program carried out under this sec- 
tion of the members eligible for assistance under the 
program. 

(2) The Secretary of Defense and the Secretary of 
Homeland Security may, under regulations such 
Secretaries shall prescribe, waive the participation 
requirement of paragraph (1) with respect to — 

(A) such groups or classifications of members as 
the Secretaries determine, after consultation with 
the Secretary of Labor and the Secretary of Veter- 
ans Affairs, for whom participation is not and 
would not be of assistance to such members based 
on the Secretaries' articulable justification that 
there is extraordinarily high reason to believe the 
exempted members are unlikely to face major re- 
adjustment, health care, employment, or other 
challenges associated with transition to civilian 
life; and 

(B) individual members possessing specialised 
skills who, due to unavoidable circumstances, are 
needed to support a unit's imminent deployment. 

See 2011 Amendment note below. 

References in Text 

Section 408 of Public Law 101-237, referred to in sub- 
sec. (b)(2), is set out as a note under section 4100 of 
Title 38, Veterans' Benefits. 

The National Apprenticeship Act, referred to in sub- 
sec, (e), is act Aug. 16, 1937, ch. 663, 50 Stat. 664, which 
is classified generally to chapter 4C (§50 et seq.) of 
Title 29, Labor. For complete classification of this Act 
to the Code, see Short Title note set out under section 
50 of Title 29 and Tables. 

Amendments 

2011— Subsec. (c). Pub. L. 112-56, § 221(a), amended sub- 
sec, (c) generally. Prior to amendment, text read as fol- 
lows: "The Secretary of Defense and the Secretary of 
Homeland Security shall encourage and otherwise pro- 
mote maximum participation by members of the armed 
forces eligible for assistance under the program carried 
out under this section." 

Subsec. (d)(5). Pub. L. 112-56, §224(1), substituted 
"public entities;" for "public or private entities; and". 



Subsec. (d)(6), (7). Pub. L. 112-56, §224(2), (3), added 
par. (6) and redesignated former par. (6) as (7). 

Subsec. (e). Pub. L. 112-56, §225, added subsec. (e). 

2002— Subsecs. (a)(1), (2), (b)(4), (c), (d)(2). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation". 

2001— Subsec. (a)(1). Pub. L. 107-103, in second sen- 
tence, substituted "within the time periods provided 
under paragraph (3) of section 1142(a) of this title, ex- 
cept that the Secretary concerned shall not provide 
preseparation counseling to a member described in 
paragraph (4)(A) of such section" for "during the 180- 
day period before the member is separated from active 
duty". 

Subsec. (a)(3). Pub. L. 107-107, § 1048(e)(1)(A), struck 
out at end "The agreement shall be entered into no 
later than 60 days after the date of the enactment of 
this sg c tion 1 1 

Subsec. (e). Pub. L. 107-107, § 1048(e)(1)(B), struck out 
heading and text of subsec. (e). Text read as follows: 

"(1) There is authorized to be appropriated to the De- 
partment of Labor to carry out this section $11,000,000 
for fiscal year 1993 and $8,000,000 for each of fiscal years 
1994 and 1995. 

"(2) There is authorized to be appropriated to the De- 
partment of Veterans Affairs to carry out this section 
$6,500,000 for each of fiscal years 1993, 1994, and 1995." 

1994— Subsec. (a)(1). Pub. L. 103-337, § 543(b)(1), in- 
serted ", the Secretary of Transportation," after "Sec- 
retary of Defense" and substituted "concerned" for "of 
a military department". 

Subsec. (a)(2). Pub. L. 103-337, § 543(b)(2), inserted 
", the Secretary of Transportation," after "Secretary 
of Defense". 

Subsec. (b)(4). Pub. L. 103-337, § 543(b)(3), substituted 
"Department of Defense and the Department of Trans- 
portation are" for "Department of Defense is". 

Subsec. (c). Pub. L. 103-337, § 543(b)(4), inserted "and 
the Secretary of Transportation" after "Secretary of 

Subsec' (d)(2). Pub. L. 103-337, § 543(b)(5), inserted 
"and the Department of Transportation" after "De- 
partment of Defense". 

1992— Subsec. (b)(8). Pub. L. 102-484, § 4462(c), added 
par. (8). 

Subsec. (e)(1). Pub. L. 102-484, §4469(1), substituted 
"$11,000,000 for fiscal year 1993 and $8,000,000 for each of 
fiscal years 1994 and 1995" for "$4,000,000 for fiscal year 
1991 and $9,000,000 for each of fiscal years 1992 and 1993". 

Subsec. (e)(2). Pub. L. 102-484, §4469(2), substituted 
"$6,500,000 for each of fiscal years 1993, 1994, and 1995" 
for "$1,000,000 for fiscal year 1991 and $4,000,000 for each 
of fiscal years 1992 and 1993". 

1991— Subsec. (b)(1). Pub. L. 102-190, § 1061(a)(6)(A), 
substituted "resume" for "resume" in cl. (C). 

Subsec. (b)(3). Pub. L. 102-190, § 1061(a)(6)(B), sub- 
stituted "veterans' service organizations" for "veter- 
ans service organization" and "armed forces" for 
"Armed Forces". 

Subsec. (b)(6). Pub. L. 102-190, § 1061(a)(6)(C), sub- 
stituted "those areas" for "such area". 

Effective Date of 2011 Amendment 

Amendment by section 221(a) of Pub. L. 112-56 effec- 
tive on the date that is 1 year after Nov. 21, 2011, see 
section 221(c) of Pub. L. 112-56, set out as a note under 
section 1142 of this title. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Individualized Assessment for Members of the 
Armed Forces Under Transition Assistance on 
Equivalence Between Skills Developed in Mili- 
tary Occupational Specialties and Qualifica- 
tions Required for Civilian Employment With 
the Private Sector 

Pub. L. 112-56, title II, §222, Nov. 21, 2011, 125 Stat. 716, 
provided that: 
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"(a) Study on Equivalence Required. — 

"(1) In general. — The Secretary of Labor shall, in 
consultation with the Secretary of Defense and the 
Secretary of Veterans Affairs, enter into a contract 
with a qualified organization to conduct a study to 
identify any equivalences between the skills devel- 
oped by members of the Armed Forces through var- 
ious military occupational specialties (MOS), suc- 
cessful completion of resident training courses, at- 
taining various military ranks or rates, or other mili- 
tary experiences and the qualifications required for 
various positions of civilian employment In the pri- 
vate sector. 

"(2) Cooperation op federal agencies. — The de- 
partments and agencies of the Federal Government, 
including the Office of Personnel Management, the 
General Services Administration, the Government 
Accountability Office, the Department of Education, 
and other appropriate departments and agencies, 
shall cooperate with the contractor under paragraph 
(1) to conduct the study required under that para- 
graph. 

"(3) Report. — Upon completion of the study con- 
ducted under paragraph (1), the contractor under that 
paragraph shall submit to the Secretary of Defense, 
the Secretary of Veterans Affairs, and the Secretary 
of Labor a report setting forth the results of the 
study. The report shall include such information as 
the Secretaries shall specify in the contract under 
paragraph (1) for purposes of this section. 

"(4) Transmittal to congress. — The Secretary of 
Labor shall transmit to the appropriate committees 
of Congress the report submitted under paragraph (3), 
together with such comments on the report as the 
Secretary considers appropriate. 

"(5) Appropriate committees op congress de- 
pined. — In this subsection, the term 'appropriate 
committees of Congress' means — 

"(A) the Committee on Veterans' Affairs, the 

Committee on Armed Services, and the Committee 

on Health, Education, Labor, and Pension of the 

Senate; and 

"(B) the Committee on Veterans' Affairs, the 
Committee on Armed Services, and the Committee 
on Education and the Workforce of the House of 
Representatives. 
"(b) Publication. — The secretaries described in sub- 
section (a)(1) shall ensure that the equivalences identi- 
fied under subsection (a)(1) are — 

"(1) made publicly available on an Internet website; 
and 

"(2) regularly updated to reflect the most recent 
findings of the secretaries with respect to such 
equivalences. 

"(c) Individualized Assessment op Civilian Posi- 
tions Available Through Military Experiences. — 
The Secretary of Defense shall ensure that each mem- 
ber of the Armed Forces who is participating in the 
Transition Assistance Program (TAP) of the Depart- 
ment of Defense receives, as part of such member's par- 
ticipation in that program, an Individualized assess- 
ment of the various positions of civilian employment in 
the private sector for which such member may be quali- 
fied as a result of the skills developed by such member 
through various military occupational specialties 
(MOS), successful completion of resident training 
courses, attaining various military ranks or rates, or 
other military experiences. The assessment shall be 
performed using the results of the study conducted 
under subsection (a) and such other information as the 
Secretary of Defense, in consultation with the Sec- 
retary of Veterans Affairs and the Secretary of Labor, 
considers appropriate for that purpose. 

"(d) Further Use in Employment-related Transi- 
tion Assistance. — 

"(1) Transmittal op assessment. — The Secretary 
of Defense shall make the individualized assessment 
provided a member under subsection (a) available 
electronically to the Secretary of Veterans Affairs 
and the Secretary of Labor. 



"(2) USE IN assistance.— The Secretary of Veterans 
Affairs and the Secretary of Labor may use an indi- 
vidualized assessment with respect to an Individual 
under paragraph (1) for employment-related assist- 
ance in the transition from military service to civil- 
Ian life provided the individual by such Secretary and 
to otherwise facilitate and enhance the transition of 
the Individual from military service to civilian life. 
"(e) Effective Date. — This section shall take effect 
on the date that is one year after the date of the enact- 
ment of this Act [Nov. 21, 2011]." 

Implementation Reports 

Pub. L. 101-510, div. A, title V, § 502(c), Nov. 5, 1990, 104 
Stat. 1557, directed the Secretary of Labor to submit to 
Congress a report, not later than 90 days after Nov. 5, 
1990, setting forth the agreement entered Into to carry 
out this section, and a report, not later than one year 
after Nov. 5, 1990, containing an evaluation of the pro- 
gram carried out under this section. 

§1145. Health benefits 

(a) Transitional Health Care. — (1) For the 
time period described in paragraph (4), a mem- 
ber of the armed forces who is separated from 
active duty as described in paragraph (2) (and 
the dependents of the member) shall be entitled 
to receive — 

(A) except as provided in paragraph (3), med- 
ical and dental care under section 1076 of this 
title in the same manner as a dependent de- 
scribed in subsection (a)(2) of such section; and 

(B) health benefits contracted under the au- 
thority of section 1079(a) of this title and sub- 
ject to the same rates and conditions as apply 
to persons covered under that section. 

(2) This subsection applies to the following 
members of the armed forces: 

(A) A member who is involuntarily sepa- 
rated from active duty. 

(B) A member of a reserve component who is 
separated from active duty to which called or 
ordered in support of a contingency operation 
if the active duty is active duty for a period of 
more than 30 days. 

(C) A member who is separated from active 
duty for which the member is involuntarily re- 
tained under section 12305 of this title in sup- 
port of a contingency operation. 

(D) A member who is separated from active 
duty served pursuant to a voluntary agree- 
ment of the member to remain on active duty 
for a period of less than one year in support of 
a contingency operation. 

(E) A member who receives a sole survivor- 
ship discharge (as defined in section 1174(i) of 
this title). 

(F) A member who is separated from active 
duty who agrees to become a member of the 
Selected Reserve of the Ready Reserve of a re- 
serve component. 

(3) In the case of a member described in para- 
graph (2)(B), the dental care to which the mem- 
ber is entitled under this subsection shall be the 
dental care to which a member of the uniformed 
services on active duty for more than 30 days is 
entitled under section 1074 of this title. 

(4) Except as provided in paragraph (7), transi- 
tional health care for a member under sub- 
section (a) shall be available for 180 days begin- 
ning on the date on which the member is sepa- 
rated from active duty. For purposes of the pre- 
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ceding sentence, in the case of a member on ac- 
tive duty as described in subparagraph (B), (C), 
or (D) of paragraph (2) who, without a break in 
service, is extended on active duty for any rea- 
son, the 180-day period shall begin on the date 
on which the member is separated from such ex- 
tended active duty. 

(5) (A) The Secretary concerned shall require a 
member of the armed forces scheduled to be sep- 
arated from active duty as described in para- 
graph (2) to undergo a physical examination im- 
mediately before that separation. The physical 
examination shall be conducted in accordance 
with regulations prescribed by the Secretary of 
Defense. 

(B) Notwithstanding subparagraph (A), if a 
member of the armed forces scheduled to be sep- 
arated from active duty as described in para- 
graph (2) has otherwise undergone a physical ex- 
amination within 12 months before the sched- 
uled date of separation from active duty, the re- 
quirement for a physical examination under sub- 
paragraph (A) may be waived in accordance with 
regulations prescribed under this paragraph. 
Such regulations shall require that such a waiv- 
er may be granted only with the consent of the 
member and with the concurrence of the mem- 
ber's unit commander. 

(6) (A) The Secretary of Defense shall, in con- 
sultation with the Secretary of Veterans Af- 
fairs, ensure that appropriate actions are taken 
to assist a member of the armed forces who, as 
a result of a medical examination under para- 
graph (5), receives an indication for a referral 
for follow up treatment from the health care 
provider who performs the examination. 

(B) Assistance provided to a member under 
paragraph (1) shall include the following: 

(i) Information regarding, and any appro- 
priate referral for, the care, treatment, and 
other services that the Secretary of Veterans 
Affairs may provide to such member under 
any other provision of law, including — 

(I) clinical services, including counseling 
and treatment for post-traumatic stress dis- 
order and other mental health conditions; 
and 

(II) any other care, treatment, and serv- 
ices. 

(ii) Information on the private sector 
sources of treatment that are available to the 
member in the member's community. 

(iii) Assistance to enroll in the health care 
system of the Department of Veterans Affairs 
for health care benefits for which the member 
is eligible under laws administered by the Sec- 
retary of Veterans Affairs. 

(7) (A) A member who has a medical condition 
relating to service on active duty that warrants 
further medical care that has been identified 
during the member's 180-day transition period, 
which condition can be resolved within 180 days 
as determined by a Department of Defense phy- 
sician, shall be entitled to receive medical and 
dental care for that medical condition, and that 
medical condition only, as if the member were a 
member of the armed forces on active duty for 
180 days following the diagnosis of the condi- 
tion. 

(B) The Secretary concerned shall ensure that 
the Defense Enrollment and Eligibility Report- 



ing System (DEERS) is continually updated in 
order to reflect the continuing entitlement of 
members covered by subparagraph (A) to the 
medical and dental care referred to in that sub- 
paragraph. 

(b) Conversion Health Policies. — (1) The Sec- 
retary of Defense shall inform each member re- 
ferred to in subsection (a) before the date of the 
member's discharge or release from active duty 
of the availability for purchase by the member 
of a conversion health policy for the member 
and the dependents of that member. A conver- 
sion health policy offered under this paragraph 
shall provide coverage for not less than an 18- 
month period. 

(2) If a member referred to in subsection (a) 
purchases a conversion health policy during the 
period applicable to the member (or within a 
reasonable time after that period as prescribed 
by the Secretary of Defense), the Secretary shall 
provide health care, or pay the costs of health 
care provided, to the member and the depend- 
ents of the member — 

(A) during the 18-month period beginning on 
the date on which coverage under the conver- 
sion health policy begins; and 

(B) for a condition (including pregnancy) 
that exists on such date and for which care is 
not provided under the policy solely on the 
grounds that the condition is a preexisting 
condition. 

(3) The Secretary of Defense may arrange for 
the provision of health care described in para- 
graph (2) through a contract with the insurer of- 
fering the conversion health policy. 

(4) If the Secretary of Defense is unable, with- 
in a reasonable time, to enter into a contract 
with a private insurer to provide the conversion 
health policy required under paragraph (1) at a 
rate not to exceed the payment required under 
section 8905a(d)(l)(A) of title 5 for comparable 
coverage, the Secretary shall offer such a policy 
under the Civilian Health and Medical Program 
of the Uniformed Services. Subject to paragraph 
(5), a member purchasing a policy from the Sec- 
retary shall be required to pay into the Military 
Health Care Account or other appropriate ac- 
count an amount equal to the sum of — 

(A) the individual and Government contribu- 
tions which would be required in the case of a 
person enrolled in a health benefits plan con- 
tracted for under section 1079 of this title; and 

(B) an amount necessary for administrative 
expenses, but not to exceed two percent of the 
amount under subparagraph (A). 

(5) The amount paid by a member who pur- 
chases a conversion health policy from the Sec- 
retary of Defense under paragraph (4) may not 
exceed the payment required under section 
8905a(d)(l)(A) of title 5 for comparable coverage. 

(6) In order to reduce premiums required under 
paragraph (4), the Secretary of Defense may 
offer a conversion health policy that, with re- 
spect to mental health services, offers reduced 
coverage and increased cost-sharing by the pur- 
chaser. 

(c) Health Care For Certain Separated 
Members Not Otherwise Eligible.— (1) Consist- 
ent with the authority of the Secretary con- 
cerned to designate certain classes of persons as 
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eligible to receive health care at a military 
medical facility, the Secretary concerned should 
consider authorizing, on an individual basis in 
cases of hardship, the provision of that care for 
a member who is separated from the armed 
forces, and is ineligible for transitional health 
care under subsection (a) or does not obtain a 
conversion health policy (or a dependent of the 
member). 

(2) The Secretary concerned shall give special 
consideration to requests for such care in cases 
in which the condition for which treatment is 
required was incurred or aggravated by the 
member or the dependent before the date of the 
separation of the member, particularly if the 
condition is a result of the particular circum- 
stances of the service of the member. 

(d) Definition. — In this section, the term 
"conversion health policy" means a health in- 
surance policy with a private insurer, developed 
through negotiations between the Secretary of 
Defense and a private insurer, that is available 
for purchase by or for the use of a person who is 
no longer a member of the armed forces or a 
covered beneficiary. 

(e) Coast Guard.— The Secretary of Homeland 
Security shall implement this section for the 
members of the Coast Guard and their depend- 
ents. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1555; amended Pub. L. 

102- 484, div. D, title XLIV, § 4407(a), Oct. 23, 1992, 
106 Stat. 2707; Pub. L. 103-160, div. A, title V, 
§561(1), Nov. 30, 1993, 107 Stat. 1668; Pub. L. 

103- 337, div. A, title V, § 542(a)(4), Oct. 5, 1994, 108 
Stat. 2768; Pub. L. 105-261, div. A, title V, § 561(h), 
Oct. 17, 1998, 112 Stat. 2026; Pub. L. 106-398, §1 
[[div. A], title V, § 571(h)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-134; Pub. L. 107-107, div. A, title VII, 
§ 736(a), (b), Dec. 28, 2001, 115 Stat. 1172; Pub. L. 

107- 296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 107-314, div. A, title VII, 
§ 706(a), (b), Dec. 2, 2002, 116 Stat. 2585; Pub. L. 

108- 375, div. A, title VII, § 706(a)(1), (3), (b), Oct. 
28, 2004, 118 Stat. 1983; Pub. L. 109-163, div. A, 
title VII, §749, Jan. 6, 2006, 119 Stat. 3364; Pub. L. 

110- 181, div. A, title XVI, §1637, Jan. 28, 2008, 122 
Stat. 464; Pub. L. 110-317, §4, Aug. 29, 2008, 122 
Stat. 3528; Pub. L. 110-417, [div. A], title VII, 
§ 734(a), Oct. 14, 2008, 122 Stat. 4513; Pub. L. 

111- 84, div. A, title VII, §703, Oct. 28, 2009, 123 
Stat. 2373; Pub. L. 112-81, div. A, title VII, §706, 
Dec. 31, 2011, 125 Stat. 1474.) 

Amendments 

2011— Subsec. (a)(4). Pub. L. 112-81 inserted at end 
"For purposes of the preceding sentence, in the case of 
a member on active duty as described in subparagraph 
(B), (C), or (D) of paragraph (2) who, without a break in 
service, is extended on active duty for any reason, the 
180-day period shall begin on the date on which the 
member is separated from such extended active duty." 

2009— Subsec. (a)(1). Pub. L. 111-84, §703(1)(A), sub- 
stituted "paragraph (4)" for "paragraph (3)" in intro- 
ductory provisions. 

Subsec. (a)(1)(A). Pub. L. 111-84, §703(1)(B), inserted 
"except as provided in paragraph (3)," before "medical 
and dental care". 

Subsec. (a)(3) to (7). Pub. L. 111-84, §703(2)-(5), added 
par. (3), redesignated former pars. (3) to (6) as (4) to (7), 
respectively, in par. (4) substituted "paragraph (7)" for 
"paragraph (6)", and in par. (6)(A) substituted "para- 
graph (5)" for "paragraph (4)". 



2008— Subsec. (a)(2)(B). Pub. L. 110-317 added subpar. 
(E). 

Subsec. (a)(2)(F). Pub. L. 110^17 added subpar. (F). 

Subsec. (a)(3). Pub. L. 110-181, §1637(1), substituted 
"Except as provided in paragraph (6), transitional 
health care" for "Transitional health care". 

Subsec. (a)(6). Pub. L. 110-181, §1637(2), added par. (6). 

2006— Subsec. (a)(5). Pub. L. 109-163 added par. (5). 

2004— Subsec. (a)(1). Pub. L. 108-375, § 706(a)(3), struck 
out "applicable" before "time period" in introductory 
provisions. 

Subsec. (a)(3). Pub. L. 108-375, § 706(a)(1), amended par. 
(3) generally. Prior to amendment, par. (3) read as fol- 
lows: "Transitional health care shall be available under 
subsection (a) for a specified time period beginning on 
the date on which the member is separated as follows: 
"(A) For members separated with less than six 
years of active service, 60 days. 

"(B) For members separated with six or more years 
of active service, 120 days." 

Subsec. (a)(4). Pub. L. 108-375, § 706(b), added par. (4). 

2002— Subsec. (a)(1). Pub. L. 107-314, § 706(a), amended 
Pub. L. 107-107, § 736(a)(1). See 2001 Amendment note 
below. 

Subsec. (e). Pub. L. 107-314, § 706(b), amended Pub. L. 
107-107, § 736(b)(2). See 2001 Amendment note below. 

Pub. L. 107-296 substituted "of Homeland Security" 
for "of Transportation". 

2001— Subsec. (a)(1). Pub. L. 107-107, § 736(a)(1), as 
amended by Pub. L. 107-314, § 706(a), in introductory 
provisions, substituted "paragraph (3), a member of the 
armed forces who is separated from active duty as de- 
scribed in paragraph (2) (and the dependents of the 
member)" for "paragraph (2), a member of the armed 
forces who is involuntarily separated from active duty 
during the period beginning on October 1, 1990, and end- 
ing on December 31, 2001 (and the dependents of the 
member),". 

Subsec. (a)(2). Pub. L. 107-107, § 736(a)(3), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (a)(3). Pub. L. 107-107, § 736(a)(2), (4), redesig- 
nated par. (2) as (3) and struck out "involuntarily" be- 
fore "separated" wherever appearing. 

Subsec. (c)(1). Pub. L. 107-107, § 736(b)(1), struck out 
"during the period beginning on October 1, 1990, and 
ending on December 31, 2001" after "armed forces". 

Subsec. (e). Pub. L. 107-107, § 736(b)(2), as amended by 
Pub. L. 107-314, § 706(b), substituted "the members of 
the Coast Guard and their dependents" for "the Coast 
Guard" in second sentence and struck out first sen- 
tence which read as follows: "The provisions of this 
section shall apply to members of the Coast Guard (and 
their dependents) involuntarily separated from active 
duty during the period beginning on October 1, 1994, and 
ending on December 31, 2001." 

2000— Subsecs. (a)(1), (c)(1), (e). Pub. L. 106-398 sub- 
stituted "December 31, 2001" for "September 30, 2001". 

1998— Subsecs. (a)(1), (c)(1). Pub. L. 105-261, § 561(h)(1), 
substituted "during the period beginning on October 1, 
1990, and ending on September 30, 2001" for "during the 
nine-year period beginning on October 1, 1990". 

Subsec. (e). Pub. L. 105-261, § 561(h)(2), substituted 
"during the period beginning on October 1, 1994, and 
ending on September 30, 2001" for "during the five-year 
period beginning on October 1, 1994". 

1994— Subsec. (e). Pub. L. 103-337 added subsec. (e). 

1993— Subsecs. (a)(1), (c)(1). Pub. L. 103-160 substituted 
"nine-year period" for "five-year period". 

1992— Subsec. (b)(1). Pub. L. 102-484, § 4407(a)(1), in- 
serted at end "A conversion health policy offered under 
this paragraph shall provide coverage for not less than 
an 18-month period." 

Subsec. (b)(2)(A). Pub. L. 102-484, § 4407(a)(2), sub- 
stituted "18-month period" for "one-year period". 

Subsec. (b)(4) to (6). Pub. L. 102-484, § 4407(a)(3), added 
pars. (4) to (6). 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title VII, §734(b), Oct. 14, 
2008, 122 Stat. 4513, provided that: "Subparagraph (F) of 
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section 1145(a)(2) of title 10, United States Code, as 
added by subsection (a), shall apply with respect to 
members of the Armed Forces separated from active 
duty after the date of the enactment of this Act [Oct. 
14, 2008]." 

Amendment by Pub. L. 110-317 applicable with re- 
spect to any sole survivorship discharge granted after 
Aug. 29, 2008, see section 10 of Pub. L. 110-317, set out 
as a note under section 2108 of Title 5, Government Or- 
ganization and Employees. 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title VII, § 706(c), Dec. 2, 2002, 
116 Stat. 2585, provided that: "The amendments made 
by this section [amending this section] shall take effect 
as of December 28, 2001, and as if included in the Na- 
tional Defense Authorization Act for Fiscal Year 2002 
[Pub. L. 107-107] as enacted." 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Application of Amendments by Pub. L. 102-484 to 
Existing Contracts 

For provisions relating to the application of the 
amendments by section 4407 of Pub. L. 102-484 to con- 
version health policies provided under subsec. (b) of 
this section and in effect on Oct. 23, 1992, see section 
4407(c) of Pub. L. 102-484, set out as a note under section 
1086a of this title. 

Transitional Provision 

Section 4408(b) of Pub. L. 102-484 provided that: "The 
Secretary of Defense shall provide a period for the en- 
rollment for health benefits coverage under this sec- 
tion [enacting section 1078a of this title and provisions 
set out as notes under this section and section 1086a of 
this title] by members and former members of the 
Armed Services for whom the availability of transi- 
tional health care under section 1145(a) of title 10, 
United States Code, expires before the October 1, 1994, 
implementation date of section 1078a of such title, as 
added by subsection (a)." 

Termination of Applicability of Other Conversion 
Health Policies 

For provisions prohibiting purchase of, and allowing 
cancellation of, conversion health policies under sub- 
sec, (b) of this section on or after Oct. 1, 1994, see sec- 
tion 4408(c) of Pub. L. 102-484, set out as a note under 
section 1086a of this title. 

Temporary Extension of Transitional Health Care 
Benefits 

Pub. L. 108-136, div. A, title VII, §704, Nov. 24, 2003, 117 
Stat. 1527, which provided during the period beginning 
on Nov. 24, 2003, and ending on Dec. 31, 2004, for the ex- 
tension of transitional health care benefits to 180 days 
for members separated from active duty, was repealed 
by Pub. L. 108-375, div. A, title VII, § 706(a)(2)(A), Oct. 
28, 2004, 118 Stat. 1983. 

Pub. L. 108-106, title I, §1117, Nov. 6, 2003, 117 Stat. 
1218, which provided during the period beginning on 
Nov. 6, 2003, and ending on Sept. 30, 2004, for the exten- 
sion of transitional health care benefits to 180 days for 
members separated from active duty, was repealed by 
Pub. L. 108-375, div. A, title VII, § 706(a)(2)(B), Oct. 28, 
2004, 118 Stat. 1983. 

§ 1146. Commissary and exchange benefits 

(a) Members Involuntarily Separated Prom 
Active Duty.— The Secretary of Defense shall 



prescribe regulations to allow a member of the 
armed forces who is involuntarily separated 
from active duty during the period beginning on 
October 1, 2007, and ending on December 31, 2012, 
to continue to use commissary and exchange 
stores during the two-year period beginning on 
the date of the involuntary separation of the 
member in the same manner as a member on ac- 
tive duty. The Secretary of Transportation shall 
implement this provision for Coast Guard mem- 
bers involuntarily separated during the same pe- 
riod. 

(b) Members Involuntarily Separated From 
Selected Reserve.— The Secretary of Defense 
shall prescribe regulations to allow a member of 
the Selected Reserve of the Ready Reserve who 
is involuntarily separated from the Selected Re- 
serve as a result of the exercise of the force 
shaping authority of the Secretary concerned 
under section 647 of this title or other force 
shaping authority during the period beginning 
on October 1, 2007, and ending on December 31, 
2012, to continue to use commissary and ex- 
change stores during the two-year period begin- 
ning on the date of the involuntary separation 
of the member in the same manner as a member 
on active duty. The Secretary of Homeland Se- 
curity shall implement this provision for Coast 
Guard members involuntarily separated during 
the same period. 

(c) Members Receiving Sole Survivorship 
Discharge. — A member of the armed forces who 
receives a sole survivorship discharge (as defined 
in section 1174(i) of this title) is entitled to con- 
tinue to use commissary and exchange stores 
and morale, welfare, and recreational facilities 
in the same manner as a member on active duty 
during the two-year period beginning on the 
later of the following dates: 

(1) The date of the separation of the mem- 
ber. 

(2) The date on which the member is first no- 
tified of the member's entitlement to benefits 
under this section. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1556; amended Pub. L. 
103-160, div. A, title V, §561(i), Nov. 30, 1993, 107 
Stat. 1668; Pub. L. 103-337, div. A, title V, 
§ 542(a)(5), Oct. 5, 1994, 108 Stat. 2768; Pub. L. 
105-261, div. A, title V, §561(i), Oct. 17, 1998, 112 
Stat. 2026; Pub. L. 106-398, §1 [[div. A], title V, 
§571(i)], Oct. 30, 2000, 114 Stat. 1654, 1654A-135; 
Pub. L. 110-181, div. A, title VI, §651, Jan. 28, 
2008, 122 Stat. 162; Pub. L. 110-317, §5, Aug. 29, 
2008, 122 Stat. 3528; Pub. L. 111-383, div. A, title 
X, §1075(b)(16), Jan. 7, 2011, 124 Stat. 4369.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 1075(b)(16)(A), 
struck out "(a) Benefits for Members Involuntarily 
Separated. — " before "The Secretary". 

Subsec. (b). Pub. L. 111-383, §1075(b)(16)(B), redesig- 
nated subsec. (b) relating to benefits for members re- 
ceiving sole survivorship discharge as (c). 

Subsec. (c). Pub. L. 111-383, § 1075(b)(16)(B), (C), redes- 
ignated subsec. (b) relating to benefits for members re- 
ceiving sole survivorship discharge as (c), struck out 
"Benefits for" before "Members" in heading, and sub- 
stituted "armed forces" for "Armed Forces" in intro- 
ductory provisions and "the member's entitlement" for 
"the members entitlement" in par. (2). 

2008— Pub. L. 110-317 substituted "(a) Benefits for 
Members Involuntarily Separated. — The Secretary 
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of Defense" for "The Secretary of Defense" and added 
subsec. (b) relating- to benefits for members receiving 
sole survivorship discharge. 

Pub. L. 110-181 inserted "(a) Members Involuntarily 
Separated From Active Duty. — " before "The Sec- 
retary of Defense", substituted "October 1, 2007, and 
ending on December 31, 2012" for "October 1, 1990, and 
ending on December 31, 2001" in first sentence and "the 
same period" for "the period beginning on October 1, 
1994, and ending on December 31, 2001" in second sen- 
tence, and added subsec. (b) relating to members invol- 
untarily separated from the Selected Reserve. 

2000— Pub. L. 106-398 substituted "December 31, 2001" 
for "September 30, 2001" in two places. 

1998 — Pub. L. 105-261 substituted "during the period 
beginning on October 1, 1990, and ending on September 
30, 2001" for "during the nine-year period beginning on 
October 1, 1990" and "during the period beginning on 
October 1, 1994, and ending on September 30, 2001" for 
"during the five-year period beginning on October 1, 
1994". 

1994— Pub. L. 103-337 inserted at end "The Secretary 
of Transportation shall implement this provision for 
Coast Guard members involuntarily separated during 
the five-year period beginning October 1, 1994." 

1993 — Pub. L. 103-160 substituted "nine-year period" 
for "five-year period". 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-317 applicable with re- 
spect to any sole survivorship discharge granted after 
Sept. 11, 2001, see section 10 of Pub. L. 110-317, set out 
as a note under section 2108 of Title 5, Government Or- 
ganization and Employees. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1147. Use of military family housing 

(a) Transition for Involuntarily Separated 
Members. — (1) The Secretary of a military de- 
partment may, pursuant to regulations pre- 
scribed by the Secretary of Defense, permit indi- 
viduals who are involuntarily separated during 
the period beginning on October 1, 1990, and end- 
ing on December 31, 2001, to continue for not 
more than 180 days after the date of such separa- 
tion to reside (along with other members of the 
individual's household) in military family hous- 
ing provided or leased by the Department of De- 
fense to such individual as a member of the 
armed forces. 

(2) The Secretary of Transportation may pre- 
scribe regulations to permit members of the 
Coast Guard who are involuntarily separated 
during the period beginning on October 1, 1994, 
and ending on December 31, 2001, to continue for 
not more than 180 days after the date of such 
separation to reside (along with others of the 
member's household) in military family housing 
provided or leased by the Coast Guard to the in- 
dividual as a member of the armed forces. 



(b) Rental Charges. — The Secretary con- 
cerned, pursuant to such regulations, shall re- 
quire a reasonable rental charge for the con- 
tinued use of military family housing under sub- 
section (a), except that such Secretary may 
waive all or any portion of such charge in any 
case of hardship. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1556; amended Pub. L. 
103-160, div. A, title V, §561(i), Nov. 30, 1993, 107 
Stat. 1668; Pub. L. 103-337, div. A, title V, 
§ 542(a)(6), Oct. 5, 1994, 108 Stat. 2768; Pub. L. 
105-261, div. A, title V, §561(j), Oct. 17, 1998, 112 
Stat. 2026; Pub. L. 106-398, §1 [[div. A], title V, 
§571(j)], Oct. 30, 2000, 114 Stat. 1654, 1654A-135.) 

Amendments 

2000— Subsec. (a). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001" in pars. (1) and (2). 

1998— Subsec. (a)(1). Pub. L. 105-261, §561(j)(l), sub- 
stituted "during the period beginning on October 1, 
1990, and ending on September 30, 2001" for "during the 
nine-year period beginning on October 1, 1990". 

Subsec. (a)(2). Pub. L. 105-261, §561(j)(2), substituted 
"during the period beginning on October 1, 1994, and 
ending on September 30, 2001" for "during the five-year 
period beginning on October 1, 1994". 

1994— Subsec. (a). Pub. L. 103-337 designated existing 
provisions as par. (1) and added par. (2). 

1993— Subsec. (a). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§1148. Relocation assistance for personnel over- 
seas 

The Secretary of Defense and the Secretary of 
Homeland Security shall develop a program spe- 
cifically to assist members of the armed forces 
stationed overseas who are preparing for dis- 
charge or release from active duty, and the de- 
pendents of such members, in readjusting to ci- 
vilian life. The program shall focus on the spe- 
cial needs and requirements of such members 
and dependents due to their overseas locations 
and shall include, to the maximum extent pos- 
sible, computerized job relocation assistance 
and job search information. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1556; amended Pub. L. 
103-337, div. A, title V, § 542(a)(7), Oct. 5, 1994, 108 
Stat. 2768; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation". 

1994— Pub. L. 103-337 inserted "and the Secretary of 
Transportation" after "Secretary of Defense". 
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Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Pilot Program 

Pub. L. 101-510, div. A, title V, § 502(d), Nov. 5, 1990, 104 
Stat. 1558, required the Secretary of Defense to carry 
out the program required by this section during fiscal 
year 1991 at not less than 10 military installations lo- 
cated outside the United States. 

§ 1149. Excess leave and permissive temporary 
duty 

Under regulations prescribed by the Secretary 
of Defense or the Secretary of Homeland Secu- 
rity with respect to the Coast Guard, the Sec- 
retary concerned shall grant a member of the 
armed forces who is to be involuntarily sepa- 
rated such excess leave (for a period not in ex- 
cess of 30 days), or such permissive temporary 
duty (for a period not in excess of 10 days), as 
the member requires in order to facilitate the 
member's carrying out necessary relocation ac- 
tivities (such as job search and residence search 
activities), unless to do so would interfere with 
military missions. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1557; amended Pub. L. 
103-337, div. A, title V, § 542(a)(8), Oct. 5, 1994, 108 
Stat. 2768; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation". 

1994— Pub. L. 103-337 inserted "or the Secretary of 
Transportation with respect to the Coast Guard" after 
"Secretary of Defense" and struck out "of the military 
department" before "concerned". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

§1150. Affiliation with Guard and Reserve units: 
waiver of certain limitations 

(a) Preference for Certain Persons. — A per- 
son who is separated from the armed forces dur- 
ing the period beginning on October 1, 1990, and 
ending on December 31, 2001, and who applies to 
become a member of a National Guard or Re- 
serve unit within one year after the date of such 
separation shall be given preference over other 
equally qualified applicants for existing or pro- 
jected vacancies within the unit to which the 
member applies. 

(b) Limited Waiver of Strength Limita- 
tions. — Under regulations prescribed by the Sec- 



retary of Defense, a person covered by sub- 
section (a) who enters a National Guard or Re- 
serve unit pursuant to an application described 
in such subsection may be retained in that unit 
for up to three years without regard to reserve- 
component strength limitations so long as the 
individual maintains good standing in that unit. 

(c) Coast Guard. — This section shall apply to 
the Coast Guard in the same manner and to the 
same extent as it applies to the Department of 
Defense. The Secretary of Homeland Security 
shall prescribe regulations to implement this 
section for the Coast Guard. 

(Added Pub. L. 101-510, div. A, title V, § 502(a)(1), 
Nov. 5, 1990, 104 Stat. 1557; amended Pub. L. 
102-484, div. A, title V, §514, Oct. 23, 1992, 106 
Stat. 2406; Pub. L. 103-160, div. A, title V, §561(j), 
Nov. 30, 1993, 107 Stat. 1668; Pub. L. 103-337, div. 
A, title V, § 542(a)(9), Oct. 5, 1994, 108 Stat. 2768; 
Pub. L. 105-261, div. A, title V, §561(p), Oct. 17, 
1998, 112 Stat. 2027; Pub. L. 106-398, §1 [[div. A], 
title V, §571(0)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-135; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (c). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

2000— Subsec. (a). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001". 

1998— Subsec. (a). Pub. L. 105-261 substituted "during 
the period beginning on October 1, 1990, and ending on 
September 30, 2001" for "during the nine-year period be- 
ginning on October 1, 1990". 

1994— Subsec. (c). Pub. L. 103-337 added subsec. (c). 

1993— Subsec. (a). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 

1992— Subsec. (a). Pub. L. 102-484 struck out "involun- 
tarily" after "who is". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

§1151. Retention of assistive technology and 
services provided before separation 

(a) Authority. — A member of the armed forces 
who is provided an assistive technology or assis- 
tive technology device for a severe or debilitat- 
ing illness or injury incurred or aggravated by 
such member while on active duty may, under 
regulations prescribed by the Secretary of De- 
fense, be authorized to retain such assistive 
technology or assistive technology device upon 
the separation of the member from active serv- 
ice. 

(b) Definitions. — In this section, the terms 
"assistive technology" and "assistive tech- 
nology device" have the meaning given those 
terms in section 3 of the Assistive Technology 
Act of 1998 (29 U.S.C. 3002). 

(Added Pub. L. 109-364, div. A, title V, § 561(a), 
Oct. 17, 2006, 120 Stat. 2219.) 

Prior Provisions 

A prior section 1151, added Pub. L. 102-484, div. D, 
title XLIV, §4441(a)(l), Oct. 23, 1992, 106 Stat. 2725; 
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amended Pub. L. 103-35, title II, § 201(f)(1), May 31, 1993, 
107 Stat. 99; Pub. L. 103-160, dlv. A, title V, §561(k), title 
XIII, §1331(a)-(c)(l), (d)-(g), Nov. 30, 1993, 107 Stat. 1668, 
1791-1793; Pub. L. 103-337, div. A, title V, § 543(c), title X, 
§ 1070(a)(7), title XI, § 1131(a), (b), Oct. 5, 1994, 108 Stat. 
2769, 2855, 2871; Pub. L. 103-382, title III, § 391(b)(1), (2), 
Oct. 20, 1994, 108 Stat. 4021; Pub. L. 104-106, div. A, title 
XV, §1503(a)(10), Feb. 10, 1996, 110 Stat. 511; Pub. L. 
104-201, div. A, title V, § 576(a), Sept. 23, 1996, 110 Stat. 
2535; Pub. L. 105-85, div. A, title X, §1073(a)(19), Nov. 18, 
1997, 111 Stat. 1901, related to assistance to separated 
members to obtain certification and employment as 
teachers or employment as teachers' aides, prior to re- 
peal by Pub. L. 106-65, div. A, title XVII, § 1707(a)(1), 
Oct. 5, 1999, 113 Stat. 823. 

§ 1152. Assistance to eligible members and former 
members to obtain employment with law en- 
forcement agencies 

(a) Placement Program. — The Secretary of 
Defense, and the Secretary of Homeland Secu- 
rity with respect to the Coast Guard, may enter 
into an agreement with the Attorney General to 
establish or participate in a program to assist 
eligible members and former members of the 
armed forces to obtain employment as law en- 
forcement officers with eligible law enforcement 
agencies following the discharge or release of 
such members or former members from active 
duty. Eligible law enforcement agencies shall 
consist of State law enforcement agencies, local 
law enforcement agencies, and Indian tribes 
that perform law enforcement functions (as de- 
termined by the Secretary of the Interior). 

(b) Eligible Members. — Any individual who, 
during the 6-year period beginning on October 1, 
1993, is a member of the armed forces and is sep- 
arated with an honorable discharge or is re- 
leased from service on active duty characterized 
as honorable by the Secretary concerned shall 
be eligible to participate in a program covered 
by an agreement referred to in subsection (a). 

(c) Selection. — In the selection of applicants 
for participation in a program covered by an 
agreement referred to in subsection (a), pref- 
erence shall be given to a member or former 
member who — 

(1) is selected for involuntary separation, is 
approved for separation under section 1174a or 
1175 of this title, or retires pursuant to the au- 
thority provided in section 4403 of the Defense 
Conversion, Reinvestment, and Transition As- 
sistance Act of 1992 (division D of Public Law 
102-484; 10 U.S.C. 1293 note); and 

(2) has a military occupational specialty, 
training, or experience related to law enforce- 
ment (such as service as a member of the mili- 
tary police) or satisfies such other criteria for 
selection as the Secretary, the Attorney Gen- 
eral, or a participating eligible law enforce- 
ment agency prescribed in accordance with 
the agreement. 

(d) Grants To Facilitate Employment.— (1) 
The Secretary of Defense, and the Secretary of 
Homeland Security with respect to the Coast 
Guard, may provide funds to the Attorney Gen- 
eral for grants under this section to reimburse 
participating eligible law enforcement agencies 
for costs, including salary and fringe benefits, of 
employing members or former members pursu- 
ant to a program referred to in subsection (a). 



(2) No grant with respect to an eligible mem- 
ber or former member may exceed a total of 
$50,000. 

(3) Any grant with respect to an eligible mem- 
ber or former member shall be disbursed within 
5 years after the date of the placement of a 
member or former member with a participating 
eligible law enforcement agency. 

(4) Preference in awarding grants through ex- 
isting law enforcement hiring programs shall be 
given to State or local law enforcement agencies 
or Indian tribes that agree to hire eligible mem- 
bers and former members. 

(e) Administrative Expenses.— Ten percent of 
the amount, if any, appropriated for a fiscal 
year to carry out the program established pursu- 
ant to subsection (a) may be used to administer 
the program. 

(f) Requirement for Appropriation.— No per- 
son may be selected to participate in the pro- 
gram established pursuant to subsection (a) un- 
less a sufficient amount of appropriated funds is 
available at the time of the selection to satisfy 
the obligations to be incurred by the United 
States under an agreement referred to in sub- 
section (a) that applies with respect to the per- 
son. 

(g) Authority To Expand Placement To In- 
clude Firefighters. — (1) The Secretary may ex- 
pand the placement activities authorized by sub- 
section (a) to include the placement of eligible 
members and former members and eligible civil- 
ian employees of the Department of Defense as 
firefighters or members of rescue squads or am- 
bulance crews with public fire departments. 

(2) The expansion authorized by this sub- 
section may be made through a program covered 
by an agreement referred to in subsection (a), if 
feasible, or in such other manner as the Sec- 
retary considers appropriate. 

(3) A civilian employee of the Department of 
Defense shall be eligible to participate in the ex- 
panded placement activities authorized under 
this subsection if the employee, during the six- 
year period beginning October 1, 1993, is termi- 
nated from such employment as a result of re- 
ductions in defense spending or the closure or 
realignment of a military installation, as deter- 
mined by the Secretary of Defense. 

(Added Pub. L. 103-160, div. A, title XIII, 
§ 1332(a), Nov. 30, 1993, 107 Stat. 1793; amended 
Pub. L. 103-337, div. A, title V, § 543(d), title XI, 
§ 1132(a)(1), Oct. 5, 1994, 108 Stat. 2771, 2872; Pub. 
L. 104-106, div. A, title XV, § 1503(a)(ll), Feb. 10, 
1996, 110 Stat. 511; Pub. L. 104-201, div. A, title V, 
§575, Sept. 23, 1996, 110 Stat. 2535; Pub. L. 105-85, 
div. A, title X, §1073(a)(20), Nov. 18, 1997, 111 
Stat. 1901; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsecs. (a), (d)(1). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

1997— Subsec. (g). Pub. L. 105-85 inserted "(1)" before 
"The Secretary may". 

1996— Subsec. (g). Pub. L. 104-201, in heading, sub- 
stituted "Authority To Expand Placement To Include 
Firefighters" for "Conditional Expansion of Placement 
to Include Firefighters", in par. (1), substituted "The 
Secretary may" for "(1) Subject to paragraph (2), the 
Secretary may", and in par. (2), struck out "The Sec- 
retary may implement the expansion authorized by 
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this subsection only if the Secretary certifies to Con- 
gress not later than April 3, 1994, that such expansion 
will facilitate personnel transition programs of the De- 
partment of Defense." after "(2)" and inserted "author- 
ized by this subsection" after "The expansion". 

Subsec. (g)(2). Pub. L. 104-106 substituted "not later 
than April 3, 1994," for "not later than 180 days after 
the date of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 1995". 

1994— Pub. L. 103-337, §543(d), inserted ", and the Sec- 
retary of Transportation with respect to the Coast 
Guard," after "Secretary of Defense" in subsecs. (a) 
and (d). 

Pub. L. 103-337, § 1132(a)(1), substituted "eligible mem- 
bers and former members" for "separated members" in 
section catchline and amended text generally, sub- 
stituting subsecs. (a) to (g) for former subsecs. (a) to (f). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 1153. Assistance to separated members to ob- 
tain employment with health care providers 

(a) Placement Program. — The Secretary of 
Defense, and the Secretary of Homeland Secu- 
rity with respect to the Coast Guard, may estab- 
lish a program to assist eligible members of the 
armed forces to obtain employment with health 
care providers upon their discharge or release 
from active duty. 

(b) Eligible Members. — (1) Except as provided 
in paragraph (2), a member shall be eligible for 
selection to participate in the program estab- 
lished under subsection (a) if the member — 

(A) is selected for involuntary separation, is 
approved for separation under section 1174a or 
1175 of this title, or retires pursuant to the au- 
thority provided in section 4403 of the Defense 
Conversion, Reinvestment, and Transition As- 
sistance Act of 1992 (division D of Public Law 
102-484; 10 U.S.C. 1293 note) during the six-year 
period beginning on October 1, 1993; 

(B) has received an associate degree, bacca- 
laureate, or advanced degree from an accred- 
ited institution of higher education or a junior 
or community college; and 

(C) has a military occupational specialty, 
training, or experience related to health care, 
is likely to be able to obtain such training in 
a short period of time (as determined by the 
Secretary concerned), or satisfies such other 
criteria for selection as the Secretary con- 
cerned may prescribe. 

(2) For purposes of this section, a former mem- 
ber of the armed forces who did not meet the 
minimum educational qualification criterion set 
forth in paragraph (1)(B) for placement assist- 
ance before discharge or release from active 
duty shall be considered to be a member satisfy- 
ing such educational qualification criterion 
upon satisfying that criterion within five years 
after discharge or release from active duty. 

(3) A member who is discharged or released 
from service under other than honorable condi- 
tions shall not be eligible to participate in the 
program. 

(c) Selection of Participants.— (1) The Sec- 
retary of Defense, and the Secretary of Home- 
land Security with respect to the Coast Guard, 
shall select members to participate in the pro- 



gram established under subsection (a) on the 
basis of applications submitted to the Secretary 
concerned not later than one year after the date 
of the discharge or release of the members from 
active duty or, in the case of an applicant be- 
coming educationally qualified for teacher 
placement assistance in accordance with sub- 
section (b)(2), not later than one year after the 
date on which the applicant becomes education- 
ally qualified. An application shall be in such 
form and contain such information as the Sec- 
retaries may require. 

(2) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard, may not select a member to par- 
ticipate in the program unless the Secretary 
concerned has sufficient appropriations for the 
placement program available at the time of the 
selection to satisfy the obligations to be in- 
curred by the United States under subsection (d) 
with respect to that member. 

(3) (A) The Secretaries shall provide under the 
program for identifying, during each fiscal year 
in the period referred to in subsection (b)(1)(A), 
noncommissioned officers who, on or before the 
end of such fiscal year, will have completed 10 or 
more years of continuous active duty, who have 
the potential to perform competently in employ- 
ment positions with health care providers, but 
who do not satisfy the minimum educational 
qualification criterion under subsection (b)(1)(B) 
for placement assistance. 

(B) The Secretaries shall inform noncommis- 
sioned officers identified under subparagraph (A) 
of the opportunity to qualify in accordance with 
subsection (b)(2) for placement assistance under 
the program. 

(d) Grants to Facilitate Employment.— (1) 
The Secretary of Defense and the Secretary of 
Homeland Security may enter into an agree- 
ment with a health care provider to assist eligi- 
ble members selected under subsection (c) to ob- 
tain suitable employment with the health care 
provider. Under such an agreement, a health 
care provider shall agree to employ a partici- 
pant in the program on a full-time basis for at 
least five years. 

(2) Under an agreement referred to in para- 
graph (1), the Secretary concerned shall agree to 
pay to the health care provider involved an 
amount based upon the basic salary paid by the 
health care provider to the participant. The rate 
of payment by the Secretary concerned shall be 
as follows: 

(A) For the first year of employment, 50 per- 
cent of the basic salary, except that the pay- 
ment may not exceed $25,000. 

(B) For the second year of employment, 40 
percent of the basic salary, except that the 
payment may not exceed $10,000. 

(C) For the third year of employment, 30 per- 
cent of the basic salary, except that the pay- 
ment may not exceed $7,500. 

(D) For the fourth year of employment, 20 
percent of the basic salary, except that the 
payment may not exceed $5,000. 

(E) For the fifth year of employment, 10 per- 
cent of the basic salary, except that the pay- 
ment may not exceed $2,500. 

(3) Payments required under paragraph (2) 
may be made by the Secretary concerned in 
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such installments as the Secretary concerned 
may determine. 

(4) If a participant who is placed under this 
program leaves the employment of the health 
care provider before the end of the five years of 
required employment service, the provider shall 
reimburse the Secretary concerned in an 
amount that bears the same ratio to the total 
amount already paid under the agreement as the 
unserved portion bears to the five years of re- 
quired service. 

(5) The Secretary concerned may not make a 
grant under this subsection to a health care pro- 
vider if the Secretary concerned determines that 
the provider terminated the employment of an- 
other employee in order to fill the vacancy so 
created with a participant in this program. 

(e) Agreements With States.— (1) In addition 
to the agreements referred to in subsection 
(d)(1), the Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard, may enter into an agreement di- 
rectly with a State to allow the State to arrange 
the placement of participants in the program 
with health care providers. Paragraphs (2) 
through (5) of subsection (d) shall apply with re- 
spect to any placement made through such an 
agreement. 

(2) The Secretary concerned may reserve up to 
10 percent of the funds made available to carry 
out the program for a fiscal year for the place- 
ment of participants through agreements en- 
tered into under paragraph (1). 

(f) Definitions.— In this section, the term 
"State" includes the District of Columbia, 
American Samoa, the Federated States of Mi- 
cronesia, Guam, the Republic of the Marshall Is- 
lands, the Commonwealth of the Northern Mari- 
ana Islands, the Commonwealth of Puerto Rico, 
Palau, and the Virgin Islands. 

(Added Pub. L. 103-160, div. A, title XIII, 
§ 1332(b), Nov. 30, 1993, 107 Stat. 1795; amended 
Pub. L. 103-337, div. A, title V, § 543(e), Oct. 5, 
1994, 108 Stat. 2771; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsecs. (a), (c)(1), (2), (d)(1), (e)(1). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation' ' . 

1994— Subsec. (a). Pub. L. 103-337, § 543(e)(1), inserted 
", and the Secretary of Transportation with respect to 
the Coast Guard," after "Secretary of Defense". 

Subsec. (b)(1). Pub. L. 103-337, § 543(e)(2), struck out 
"by the Secretary of Defense" after "selection" in In- 
troductory provisions and Inserted "concerned" after 
"Secretary" In two places In subpar. (C). 

Subsec. (c)(1). Pub. L. 103-337, § 543(e)(3), Inserted 
", and the Secretary of Transportation with respect to 
the Coast Guard," after "Secretary of Defense" and 
"concerned" after "to the Secretary" and substituted 
"Secretaries may" for "Secretary may". 

Subsec. (c)(2). Pub. L. 103-337, §543(e)(4), inserted "of 
Defense, and the Secretary of Transportation with re- 
spect to the Coast Guard," after "The Secretary" and 
"concerned" after "unless the Secretary". 

Subsec. (c)(3). Pub. L. 103-337, § 543(e)(5), substituted 
"Secretaries" for "Secretary" In subpars. (A) and (B). 

Subsec. (d)(1). Pub. L. 103-337, § 543(e)(6)(A), Inserted 
"and the Secretary of Transportation" after "Sec- 
retary of Defense". 

Subsec. (d)(2) to (5). Pub. L. 103-337, § 543(e)(6)(B), In- 
serted "concerned" after "Secretary" wherever appear- 
ing. 



Subsec. (e)(1). Pub. L. 103-337, § 543(e)(7)(A), Inserted 
", and the Secretary of Transportation with respect to 
the Coast Guard," after "the Secretary of Defense". 

Subsec. (e)(2). Pub. L. 103-337, § 543(e)(7)(B), Inserted 
"concerned" after "The Secretary". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

CHAPTER 59— SEPARATION 

Sec. 

1161. Commissioned officers: limitations on dlsmis- 
[1162, 1163. Repealed.] 

1164. Warrant officers: separation for age. 

1165. Regular warrant officers: separation during 

three-year probationary period. 

1166. Regular warrant officers: elimination for 

unfitness or unsatisfactory performance. 

1167. Members under confinement by sentence of 

court-martial: separation after six months 
confinement. 

1168. Discharge or release from active duty: limita- 

tions. 

1169. Regular enlisted members: limitations on dis- 

charge. 

1170. Regular enlisted members: minority dis- 

charge. 

1171. Regular enlisted members: early discharge. 

1172. Enlisted members: during war or emergency; 

discharge. 

1173. Enlisted members: discharge for hardship. 

1174. Separation pay upon involuntary discharge or 

release from active duty. 
1174a. Special separation benefits programs. 

1175. Voluntary separation incentive. 
1175a. Voluntary separation pay and benefits. 

1176. Enlisted members: retention after completion 

of 18 or more, but less than 20, years of serv- 
ice. 

1177. Members diagnosed with or reasonably as- 

serting post-traumatic stress disorder or 
traumatic brain Injury: medical examina- 
tion required before administrative separa- 
tion. 

1178. System and procedures for tracking separa- 

tions resulting from refusal to participate 
In anthrax vaccine Immunization program. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, § 512(a)(2), Oct. 28, 
2009, 123 Stat. 2281, added Item 1177. 

2006— Pub. L. 109-163, div. A, title VI, § 643(a)(2), Jan. 
6, 2006, 119 Stat. 3309, added Item 1175a. 

2000— Pub. L. 106-398, §1 [[div. A], title VII, §751(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-193, added item 1178. 

1996— Pub. L. 104-134, title II, § 2707(a)(2), Apr. 26, 1996, 
110 Stat. 1321-330, struck out item 1177 "Members In- 
fected with HIV-1 virus: mandatory discharge or retire- 
ment". 

Pub. L. 104-106, div. A, title V, §§ 563(a)(1)(B), 567(a)(2), 
Feb. 10, 1996, 110 Stat. 325, 329, added item 1167 and sub- 
stituted "Members Infected with HIV-1 virus: manda- 
tory discharge or retirement" for "Members who are 
permanently nonworldwlde assignable: mandatory dis- 
charge or retirement; counseling" in item 1177. 

1994— Pub. L. 103-337, div. A, title V, § 560(a)(2), title 
XVI, §1671(b)(10), Oct. 5, 1994, 108 Stat. 2778, 3013, struck 
out items 1162 "Reserves: discharge" and 1163 "Reserve 
components: members; limitations on separation" and 
added item 1177. 

1992— Pub. L. 102-484, div. A, title V, §541(b), Oct. 23, 
1992, 106 Stat. 2413, added Item 1176. 

1991— Pub. L. 102-190, div. A, title VI, §§ 661(a)(2), 
662(a)(2), Dec. 5, 1991, 105 Stat. 1395, 1398, added items 
1174a and 1175. 
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1980— Pub. L. 96-513, title V, §501(15), Dec. 12, 1980, 94 
Stat. 2908, struck out item 1167 "Regular warrant offi- 
cers: severance pay" and added item 1174. 

1973— Pub. L. 93-64, title I, §102, July 9, 1973, 87 Stat. 
147, added item 1173. 

1968— Pub. L. 90-235, § 3(a)(1)(B), Jan. 2, 1968, 81 Stat. 
757, added items 1169 to 1172. 

1962— Pub. L. 87-651, title I, § 106(c), Sept. 7, 1962, 76 
Stat. 508, added item 1168. 

§ 1161. Commissioned officers: limitations on 
dismissal 

(a) No commissioned officer may be dismissed 
from any armed force except — 

(1) by sentence of a general court-martial; 

(2) in commutation of a sentence of a gen- 
eral court-martial; or 

(3) in time of war, by order of the President. 

(b) The President may drop from the rolls of 
any armed force any commissioned officer (1) 
who has been absent without authority for at 
least three months, (2) who may be separated 
under section 1167 of this title by reason of a 
sentence to confinement adjudged by a court- 
martial, or (3) who is sentenced to confinement 
in a Federal or State penitentiary or correc- 
tional institution after having been found guilty 
of an offense by a court other than a court-mar- 
tial or other military court, and whose sentence 
has become final. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 89; Pub. L. 
104-106, div. A, title V, § 563(b)(1), Feb. 10, 1996, 
110 Stat. 325; Pub. L. 104-201, div. A, title X, 
§ 1074(a)(5), Sept. 23, 1996, 110 Stat. 2658.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1161(a) 
1161(b) 


50:739 (words before semi- 
colon, less applicabil- 
ity to Navy and Marine 
Corps warrant offi- 
cers). 

50:739 (less words before 
semicolon, less appli- 
cability to Navy and 
Marine Corps warrant 
officers). 


May 5, 1950, ch. 169, §10 
(less applicability to 
Navy and Marine Corps 
warrant officers), 64 
Stat. 146. 



In subsections (a) and (b), the word "commissioned" 
is inserted since, for the Army and the Air Force, the 
term "officer" is intended to have the same meaning in 
50:739 as it has in the Uniform Code of Military Justice 
(article 4). For Navy warrant officers see section 6408 of 
this title. 

In subsection (b), the words "from his place of duty" 
are omitted as surplusage. The words "at least" are 
substituted for the words "or more". The words "by a 
court other than a court-martial or other military 
court" are substituted for the words "by the civil au- 
thorities". 

Amendments 

1996— Subsec. (b). Pub. L. 104-201 substituted "section 
1167" for "section 1178" in par. (2). 

Pub. L. 104-106 struck out "or" after "three 
months,", added par. (2), and redesignated former par. 
(2) as (3). 

Restoration of Retired Pay to Officers Dropped 
From Rolls After December 31, 1954 and Before 
August 25, 1958 

Pub. L. 85-754, Aug. 25, 1958, 72 Stat. 847, provided: 
"That notwithstanding any other provisions of law, a 
former retired officer dropped from the rolls under sec- 
tion 10 of the Act of May 5, 1950, ch. 169 (64 Stat. 146), 



or section 1161 of title 10, United States Code, after De- 
cember 31, 1954, and before the date of enactment of 
this Act [Aug. 25, 1958] shall, for the purposes of entitle- 
ment to retired or retirement pay after the date of en- 
actment of this Act, be treated as if he had not been 
dropped from the rolls. Such an officer is also entitled 
to retroactive retired or retirement pay for the period 
beginning on the date he was dropped from the rolls 
and ending on the date of enactment of this Act, as if 
he had not been dropped from the rolls. 

"Sec. 2. A former retired officer covered by this Act 
is subject to the penal, prohibitory, and restrictive pro- 
visions of law applicable to the pay and civil employ- 
ment of retired officers of the Armed Forces and is not 
entitled to any other benefit provided by law or regula- 
tion for retired officers of the Armed Forces. After the 
date of enactment of this Act [Aug. 25, 1958], such a 
former retired officer may, in the discretion of the 
President, have his entitlement to retired or retire- 
ment pay under this Act terminated for any reason for 
which any retired officer may be dismissed from, or 
dropped from the rolls of, any Armed Force. 

"Sec. 3. Appropriations available for the payment of 
retired pay to members of the Armed Forces are avail- 
able for payments under this Act." 

[§§ 1162, 1163. Repealed. Pub. L. 103-337, div. A, 
title XVI, §1662(i)(2), Oct. 5, 1994, 108 Stat. 
2998] 

Section 1162, acts Aug. 10, 1956, ch. 1041, 70A Stat. 89; 
Sept. 2, 1958, Pub. L. 85-861, §1(27), 72 Stat. 1450, related 
to discharge of Reserves. See sections 12681 and 12682 of 
this title. 

Section 1163, acts Aug. 10, 1956, ch. 1041, 70A Stat. 89; 
Sept. 7, 1962, Pub. L. 87-651, title I, § 106(a), 76 Stat. 508; 
Dec. 30, 1987, Pub. L. 100-224, §4, 101 Stat. 1538, related 
to limitations on separation of Reserve members from 
their reserve components. See sections 12683 to 12686 of 
this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 



§ 1 164. Warrant officers: separation for age 

(a) Unless retired or separated on or before the 
expiration of that period, each warrant officer 
shall be retired or separated from his armed 
force not later than 60 days after the date when 
he becomes 62 years of age, except as provided 
by section 8301 of title 5. 

(b) The Secretary concerned may defer, for not 
more than four months, the separation under 
subsection (a) of any warrant officer if, because 
of unavoidable circumstances, evaluation of his 
physical condition and determination of his en- 
titlement to retirement or separation for phys- 
ical disability require hospitalization or medical 
observation that cannot be completed before the 
date when he would otherwise be required to be 
retired or separated under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 90; Pub. L. 

89- 718, §3, Nov. 2, 1966, 80 Stat. 1115; Pub. L. 

90- 130, §1(5), Nov. 8, 1967, 81 Stat. 374; Pub. L. 
96-513, title V, §511(41), Dec. 12, 1980, 94 Stat. 
2923; Pub. L. 97-295, §1(16), Oct. 12, 1982, 96 Stat. 
1290.) 



Page 755 



TITLE 10— ARMED FORCES 



§ne6 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1 1 P.A(c\\ 


iu.duu[(L) (.as appucauie 


iviay zy, lao^, un. z^ty. 




to men). 


§§ 14(c), (e) (as applica- 




10:600r(c) (as applicable 


ble to (c)), 21(c) (as ap- 




to 10:600/(c)). 


plicable to § 14(c)), 68 




34:430(c) (as applicable to 


Stat. 163, 168. 




men). 






34:430c (as applicable to 






34:430(c)). 




1164(b) 


10:600Z(c) (less applicabil- 
ity to men). 

34:430(c) (less applicabil- 
ity to men). 




1164(c) 


10:600Z(e) (as applicable 

to 10:600Z(c)). 
34:430(e) (as applicable to 

34:430(c)). 





In subsections (a) and (b), the words "Except as pro- 
vided in clause (3) of subsection (b) of this section and 
in subsection (g) of this section" are omitted as covered 
by section 46 of the bill and section 14(g) of the source 
statute. The words "Unless retired or separated on or 
before the expiration of that period" are inserted for 
clarity. The words "becomes 62[55] years of age" are 
substituted for the words "attains the age of sixty-two 
* * * or the age of fifty-five". 

In subsection (c), the words "The Secretary con- 
cerned may defer" are substituted for the words "may, 
in the discretion of the Secretary, be deferred". The 
words "not more than" are substituted for the words "a 
period not to exceed". The words "determination of 
his" are inserted for clarity. The words "he would 
otherwise be required to be separated under this sec- 
tion" are substituted for the words "separation would 
otherwise be required". The words "proper", "which is 
required", "possible", and "a period of" are omitted as 
surplusage. 

Amendments 

1982— Pub. L. 97-295, §1(16), substituted a colon for a 
semicolon after "officers" in section catchline. 

1980— Subsec. (b). Pub. L. 96-513 redesignated former 
subsec. (c) as (b). 

Subsec. (c). Pub. L. 96-513 redesignated former subsec. 
(c) as (b). 

1967— Subsec. (a). Pub. L. 90-130 struck out "male" be- 
fore "warrant officer". 

Subsec. (b). Pub. L. 90-130 struck out subsec. (b) 
which made special provisions for female warrant offi- 
cers. 

Subsec. (c). Pub. L. 90-130 struck out reference to sub- 
sec. (b) of this section. 

1966— Pub. L. 89-718 substituted "8301" for "47a" wher- 
ever appearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Deferment of Separation With Completion of 20 
Years of Service or at Age 60 

Section 46 of act Aug. 10, 1956, provided that: 
"(a) The separation of any person who, on November 
1, 1954, was a male permanent warrant officer of a regu- 
lar component of an armed force, and who upon attain- 
ing the age of 62 has completed less than 20 years of ac- 
tive service that could be credited to him under section 
511 of the Career Compensation Act of 1949 (37 U.S.C. 
311) [act Oct. 12, 1949, ch. 681, title V, §511, 63 Stat. 829, 
formerly set out as a note under section 580 of this 
title] may be deferred by the Secretary concerned until 
he completes 20 years of that service, but not later 
than that date which is 60 days after the date on which 
he attains the age of 64. 

"(b) The separation of any person who, on November 
1, 1954, was a female permanent warrant officer of a 
regular component of an armed force, and who upon at- 
taining the age of 55 has completed less than 20 years 



of active service that could be credited to her under 
section 511 of the Career Compensation Act of 1949 (37 
U.S.C. 311) [act Oct. 12, 1949, ch. 681, title V, §511, 63 
Stat. 829, formerly set out as a note under section 580 
of this title] may be deferred by the Secretary con- 
cerned until she completes 20 years of that service, but 
not later than that date which is 60 days after the date 
on which she attains the age of 60." 

§1165. Regular warrant officers: separation dur- 
ing three-year probationary period 

The Secretary concerned may terminate the 
regular appointment of any permanent regular 
warrant officer at any time within three years 
after the date when the officer accepted his 
original permanent appointment as a warrant 
officer in that component. A warrant officer who 
is separated under this section is entitled, if eli- 
gible therefor, to separation pay under section 
1174 or he may be enlisted under section 515 of 
this title. If such a warrant officer is enlisted 
under section 515 of this title, he is not entitled 
to separation pay. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 90; Pub. L. 
96-513, title I, § 109(b)(1), Dec. 12, 1980, 94 Stat. 
2870.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1165 


10:600d (less last 36 words 

of last sentence). 
34:135d (less last 36 words 

of last sentence). 


May 29, 1954, ch. 249, §6 
(less last 36 words of 
last sentence), 68 Stat. 
159. 





The words "in his discretion" are omitted as surplus- 
age. The last 10 words of the last sentence are inserted 
for clarity. 

Amendments 



1980 — Pub. L. 96-513 authorized entitlement, if the 
regular warrant officer is eligible therefor, to separa- 
tion pay under section 1174. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 1 166. Regular warrant officers: elimination for 
unfitness or unsatisfactory performance 

(a) Under such regulations as the Secretary 
concerned may prescribe, and subject to the rec- 
ommendations of a board of officers or a selec- 
tion board under section 576 of this title, a per- 
manent regular warrant officer who is eligible 
for retirement under any provision of law shall 
be retired under that law if his records and re- 
ports establish his unfitness or unsatisfactory 
performance of duty. If he is not eligible for re- 
tirement under any provision of law, but since 
the date when he accepted his original perma- 
nent appointment as a regular warrant officer 
he has at least three years of active service that 
could be credited to him under section 511 of the 
Career Compensation Act of 1949, as amended (70 
Stat. 114), he shall, if eligible therefor, be sepa- 
rated with separation pay under section 1174 of 
this title or severance pay under section 286a of 
title 14, as appropriate. However, instead of 
being paid separation pay or severance pay he 
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may be enlisted under section 515 of this title. If 
he does not have three years of such service, he 
shall be separated under section 1165 of this 
title. 

(b) The Secretary concerned may defer, for not 
more than four months, the retirement or sepa- 
ration under subsection (a) of any warrant offi- 
cer if, because of unavoidable circumstances, 
evaluation of his physical condition and deter- 
mination of his entitlement to retirement or 
separation for physical disability require hos- 
pitalization or medical observation that cannot 
be completed before the date when he would 
otherwise be required to be retired or separated 
under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 90; Pub. L. 
87-649, § 6(f)(3), Sept. 7, 1962, 76 Stat. 494; Pub. L. 
96-513, title I, § 109(b)(2), Dec. 12, 1980, 94 Stat. 
2870; Pub. L. 102-190, div. A, title XI, §1131(5), 
Dec. 5, 1991, 105 Stat. 1506.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1166(a) 
1166(b) 


10:600m (less last 21 

words of 3d sentence). 
10:600(d) (as applicable to 

10:600m). 
34:430a (less last 21 words 

of 3d sentence). 
34:1351 cl) {as applicable to 

34:430a). 
10:600?(e) (as applicable 

to 10:600m). 
34:430(e) (as applicable to 

34:430a). 


May 29, 1954, ch. 249, 
§§ 2(d) (as applicable to 
§15), 14(e) (as applica- 
ble to §15), 15 (less last 
21 words of 3d sen- 
tence), 68 Stat. 157. 163. 
164. 



In subsection (a), the words "he shall be separated" 
are substituted for the words "his appointment as a 
permanent warrant officer of the Regular service and 
any other appointment which he may hold in any war- 
rant officer or commissioned officer grade shall be ter- 
minated" and "his appointment shall be terminated". 
The words "at least three" are substituted for the 
words "more than three" for clarity. 

In subsection (b), the words "The Secretary con- 
cerned may defer" are substituted for the words "may, 
in the discretion of the Secretary, be deferred". The 
words "not more than" are substituted for the words "a 
period not to exceed". The words "he would otherwise 
be required to be retired or separated under this sec- 
tion" are substituted for the words "retirement * * * 
would otherwise be required". The words "determina- 
tion of his" are inserted for clarity. The words "which 
is required", "possible", "proper", and "a period of" 
are omitted as surplusage. 

References in Text 

Section 511 of the Career Compensation Act of 1949, 
referred to in subsec. (a), is section 511 of act Oct. 12, 
1949, ch. 681, which was formerly set out as a note under 
section 580 of this title. 

Amendments 

1991— Subsec. (a). Pub. L. 102-190 substituted "section 
576" for "section 560". 

1980— Subsec. (a). Pub. L. 96-513 provided that officers 
discharged under this section are entitled, if eligible 
therefor, to separation pay under section 1174 or sever- 
ance pay under section 286a of title 14. 

1962 — Subsec. (a). Pub. L. 87-649 substituted "section 
511 of the Career Compensation Act of 1949, as amended 
(70 Stat. 114)" for "section 311 of title 37." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as a note preced- 
ing section 101 of Title 37, Pay and Allowances of the 
Uniformed Services. 

§1167. Members under confinement by sentence 
of court-martial: separation after six months 
confinement 

Except as otherwise provided in regulations 
prescribed by the Secretary of Defense, a mem- 
ber sentenced by a court-martial to a period of 
confinement for more than six months may be 
separated from the member's armed force at any 
time after the sentence to confinement has be- 
come final under chapter 47 of this title and the 
member has served in confinement for a period 
of six months. 

(Added Pub. L. 104-106, div. A, title V, 
§ 563(a)(1)(A), Feb. 10, 1996, 110 Stat. 325; amended 
Pub. L. 104-201, div. A, title X, § 1074(a)(6), Sept. 
23, 1996, 110 Stat. 2659.) 

Prior Provisions 

A prior section 1167, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 91; June 28, 1962, Pub. L. 87-509, §4(a), 76 Stat. 121; 
Sept. 7, 1962, Pub. L. 87-649, § 6(f)(3), 76 Stat. 494, related 
to severance pay of regular warrant officers, prior to 
repeal by Pub. L. 96-513, title I, § 109(b)(3), title VII, 
§701, Dec. 12, 1980, 94 Stat. 2870, 2955, effective Sept. 15, 
1981. 

Amendments 

1996— Pub. L. 104-201 substituted "member has 
served" for "person has served". 

§1168. Discharge or release from active duty: 
limitations 

(a) A member of an armed force may not be 
discharged or released from active duty until his 
discharge certificate or certificate of release 
from active duty, respectively, and his final pay 
or a substantial part of that pay, are ready for 
delivery to him or his next of kin or legal rep- 
resentative. 

(b) This section does not prevent the imme- 
diate transfer of a member to a facility of the 
Department of Veterans Affairs for necessary 
hospital care. 

(Added Pub. L. 87-651, title I, § 106(b), Sept. 7, 
1962, 76 Stat. 508; amended Pub. L. 101-189, div. 
A, title XVI, § 1621(a)(4), Nov. 29, 1989, 103 Stat. 
1603.) 

Historical and Revision Notes 

The new section 1168 of title 10 is transferred from 
section 1218(a) and (c) of title 10 as being more appro- 
priate in the chapter on separation. 

Amendments 

1989— Subsec. (b). Pub. L. 101-189 substituted "facility 
of the Department of Veterans Affairs" for "Veterans' 
Administration facility". 

Modification of Certificate of Release or 
Discharge From Active Duty (DD Form 214) 

Pub. L. 110-181, div. A, title V, §596, Jan. 28, 2008, 122 
Stat. 139, provided that: "The Secretary of Defense, in 
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consultation with the Secretary of Veterans Affairs, 
shall modify the Certificate of Release or Discharge 
from Active Duty (DD Form 214) in order to permit a 
member of the Armed Forces, upon discharge or release 
from active duty in the Armed Forces, to elect that the 
DD-214 issued with regard to the member be forwarded 
to the following: 

"(1) The Central Office of the Department of Veter- 
ans Affairs in the District of Columbia. 

"(2) The appropriate office of the Department of 
Veterans Affairs for the State or other locality in 
which the member will first reside after such dis- 
charge or release." 

§1169. Regular enlisted members: limitations on 
discharge 

No regular enlisted member of an armed force 
may be discharged before his term of service ex- 
pires, except — 

(1) as prescribed by the Secretary concerned; 

(2) by sentence of a general or special court 
martial; or 

(3) as otherwise provided by law. 

(Added Pub. L. 90-235, § 3(a)(1)(A), Jan. 2, 1968, 81 
Stat. 757.) 

§ 1170. Regular enlisted members: minority dis- 
charge 

Upon application by the parents or guardian of 
a regular enlisted member of an armed force to 
the Secretary concerned within 90 days after the 
member's enlistment, the member shall be dis- 
charged for his own convenience, with the pay 
and form of discharge certificate to which his 
service entitles him, if — 

(1) there is evidence satisfactory to the Sec- 
retary concerned that the member is under 
eighteen years of age; and 

(2) the member enlisted without the written 
consent of his parent or guardian. 

(Added Pub. L. 90-235, § 3(a)(1)(A), Jan. 2, 1968, 81 
Stat. 757.) 

§ 1171. Regular enlisted members: early dis- 
charge 

Under regulations prescribed by the Secretary 
concerned and approved by the President, any 
regular enlisted member of an armed force may 
be discharged within one year before the expira- 
tion of the term of his enlistment or extended 
enlistment. A discharge under this section does 
not affect any right, privilege, or benefit that a 
member would have had if he completed his en- 
listment or extended enlistment, except that the 
member is not entitled to pay and allowances 
for the period not served. 

(Added Pub. L. 90-235, § 3(a)(1)(A), Jan. 2, 1968, 81 
Stat. 757; amended Pub. L. 112-81, div. A, title V, 
§525, Dec. 31, 2011, 125 Stat. 1401.) 

Amendments 

2011 — Pub. L. 112-81 substituted "within one year" for 
"within three months". 

Ex. Ord. No. 11498. Delegation of Authority to 
Secretary op Defense 

Ex. Ord. No. 11498, Dec. 1, 1969, 34 F.R. 19125, provided: 
By virtue of the authority vested in me by section 301 
of title 3 of the United States Code, and as President of 
the United States, it is ordered that the Secretary of 
Defense is hereby designated and empowered to approve 



regulations issued by the Secretaries concerned under 
section 1171 of title 10, United States Code, effective 
January 2, 1968, which relate to the early discharge of 
regular enlisted members of the armed forces. 

Richard Nixon. 

§1172. Enlisted members: during war or emer- 
gency; discharge 

A person enlisted under section 518 of this title 
may be discharged at any time by the President, 
or otherwise according to law. 

(Added Pub. L. 90-235, § 3(a)(1)(A), Jan. 2, 1968, 81 
Stat. 757.) 

§ 1173. Enlisted members: discharge for hardship 

Under regulations prescribed by the Secretary 
concerned, a regular enlisted member of an 
armed force who has dependents may be dis- 
charged for hardship. 

(Added Pub. L. 93-64, title I, §102, July 9, 1973, 87 
Stat. 147.) 

Effective Date 

Section effective July 1, 1973, see section 206 of Pub. 
L. 93-64, set out as a note under section 401 of Title 37, 
Pay and Allowances of the Uniformed Services. 

§1174. Separation pay upon involuntary dis- 
charge or release from active duty 

(a) Regular Officers.— (1) A regular officer 
who is discharged under chapter 36 of this title 
(except under section 630(1)(A) or 643 of such 
chapter) or under section 580 or 6383 of this title 
and who has completed six or more, but less 
than twenty, years of active service imme- 
diately before that discharge is entitled to sepa- 
ration pay computed under subsection (d)(1). 

(2) A regular commissioned officer of the 
Army, Navy, Air Force, or Marine Corps who is 
discharged under section 630(1)(A), 643, or 1186 of 
this title, and a regular warrant officer of the 
Army, Navy, Air Force, or Marine Corps who is 
separated under section 1165 or 1166 of this title, 
who has completed six or more, but less than 
twenty, years of active service immediately be- 
fore that discharge or separation is entitled to 
separation pay computed under subsection (d)(1) 
or (d)(2), as determined by the Secretary of the 
military department concerned, unless the Sec- 
retary concerned determines that the conditions 
under which the officer is discharged or sepa- 
rated do not warrant payment of such pay. 

(3) Notwithstanding paragraphs (1) and (2), an 
officer discharged under any provision of chap- 
ter 36 of this title for twice failing of selection 
for promotion to the next higher grade is not en- 
titled to separation pay under this section if ei- 
ther (or both) of those failures of selection for 
promotion was by the action of a selection board 
to which the officer submitted a request in writ- 
ing not to be selected for promotion or who 
otherwise directly caused his nonselection 
through written communication to the Board 
under section 614(b) of this title. 

(4) Notwithstanding paragraphs (1) and (2), an 
officer who is subject to discharge under any 
provision of chapter 36 of this title or under sec- 
tion 580 or 6383 of this title by reason of having 
twice failed of selection for promotion to the 
next higher grade is not entitled to separation 
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pay under this section if that officer, after such 
second failure of selection for promotion, is se- 
lected for, and declines, continuation on active 
duty for a period that is equal to or more than 
the amount of service required to qualify the of- 
ficer for retirement. 

(b) Regular Enlisted Members. — (1) A regu- 
lar enlisted member of an armed force who is 
discharged involuntarily or as the result of the 
denial of the reenlistment of the member and 
who has completed six or more, but less than 20, 
years of active service immediately before that 
discharge is entitled to separation pay computed 
under subsection (d) unless the Secretary con- 
cerned determines that the conditions under 
which the member is discharged do not warrant 
payment of such pay. 

(2) Separation pay of an enlisted member shall 
be computed under paragraph (1) of subsection 
(d), except that such pay shall be computed 
under paragraph (2) of such subsection in the 
case of a member who is discharged under cri- 
teria prescribed by the Secretary of Defense. 

(c) Other Members. — (1) Except as provided in 
paragraphs (2) and (3), a member of an armed 
force other than a regular member who is dis- 
charged or released from active duty and who 
has completed six or more, but fewer than 20, 
years of active service immediately before that 
discharge or release is entitled to separation pay 
computed under subsection (d)(1) or (d)(2), as de- 
termined by the Secretary concerned, if— 

(A) the member's discharge or release from 
active duty is involuntary; or 

(B) the member was not accepted for an ad- 
ditional tour of active duty for which he vol- 
unteered. 

(2) If the Secretary concerned determines that 
the conditions under which a member described 
in paragraph (1) is discharged or separated do 
not warrant separation pay under this section, 
that member is not entitled to that pay. 

(3) A member described in paragraph (1) who 
was not on the active-duty list when discharged 
or separated is not entitled to separation pay 
under this section unless such member had com- 
pleted at least six years of continuous active 
duty immediately before such discharge or re- 
lease. For purposes of this paragraph, a period of 
active duty is continuous if it is not interrupted 
by a break in service of more than 30 days. 

(4) In the case of an officer who is subject to 
discharge or release from active duty under a 
law or regulation requiring that an officer who 
has failed of selection for promotion to the next 
higher grade for the second time be discharged 
or released from active duty and who, after such 
second failure of selection for promotion, is se- 
lected for, and declines, continuation on active 
duty — 

(A) if the period of time for which the officer 
was selected for continuation on active duty is 
less than the amount of service that would be 
required to qualify the officer for retirement, 
the officer's discharge or release from active 
duty shall be considered to be involuntary for 
purposes of paragraph (1)(A); and 

(B) if the period of time for which the officer 
was selected for continuation on active duty is 
equal to or more than the amount of service 
that would be required to qualify the officer 



for retirement, the officer's discharge or re- 
lease from active duty shall not be considered 
to be involuntary for the purposes of para- 
graph (1)(A). 

(d) Amount of Separation Pay. — The amount 
of separation pay which may be paid to a mem- 
ber under this section is — 

(1) 10 percent of the product of (A) his years 
of active service, and (B) 12 times the monthly 
basic pay to which he was entitled at the time 
of his discharge or release from active duty; or 

(2) one-half of the amount computed under 
clause (1). 

(e) Requirement for Service in Ready Re- 
serve; Exceptions To Eligibility.— (1)(A) As a 
condition of receiving separation pay under this 
section, a person otherwise eligible for that pay 
shall be required to enter into a written agree- 
ment with the Secretary concerned to serve in 
the Ready Reserve of a reserve component for a 
period of not less than three years following the 
person's discharge or release from active duty. If 
the person has a service obligation under section 
651 of this title or under any other provision of 
law that is not completed at the time the person 
is discharged or released from active duty, the 
three-year obligation under this subsection shall 
begin on the day after the date on which the per- 
son completes the person's obligation under 
such section or other provision of law. 

(B) Each person who enters into an agreement 
referred to in subparagraph (A) who is not al- 
ready a Reserve of an armed force and who is 
qualified shall, upon such person's discharge or 
release from active duty, be enlisted or ap- 
pointed, as appropriate, as a Reserve and be 
transferred to a reserve component. 

(2) A member who is discharged or released 
from active duty is not eligible for separation 
pay under this section if the member — 

(A) is discharged or released from active 
duty at his request; 

(B) is discharged or released from active 
duty during an initial term of enlistment or 
an initial period of obligated service, unless 
the member is an officer discharged or re- 
leased under the authority of section 647 of 
this title; 

(C) is released from active duty for training; 
or 

(D) upon discharge or release from active 
duty, is immediately eligible for retired or re- 
tainer pay based on his military service. 

(f) Counting Fractional Years of Service.— 
In determining a member's years of active serv- 
ice for the purpose of computing separation pay 
under this section, each full month of service 
that is in addition to the number of full years of 
service creditable to the member is counted as 
one-twelfth of a year and any remaining frac- 
tional part of a month is disregarded. 

(g) Coordination With Other Separation or 
Severance Pay Benefits.— A period for which a 
member has previously received separation pay 
under this section or severance pay or readjust- 
ment pay under any other provision of law based 
on service in the armed forces may not be in- 
cluded in determining the years of service that 
may be counted in computing the separation 
pay of the member under this section. 
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(h) Coordination With Retired or Retainer 
Pay and Disability Compensation. — (1) A mem- 
ber who has received separation pay under this 
section, or separation pay, severance pay, or re- 
adjustment pay under any other provision of 
law, based on service in the armed forces, and 
who later qualifies for retired or retainer pay 
under this title or title 14 shall have deducted 
from each payment of such retired or retainer 
pay an amount, in such schedule of monthly in- 
stallments as the Secretary of Defense shall 
specify, taking into account the financial abil- 
ity of the member to pay and avoiding the impo- 
sition of undue financial hardship on the mem- 
ber and member's dependents, until the total 
amount deducted is equal to the total amount of 
separation pay, severance pay, and readjustment 
pay so paid. 

(2) A member who has received separation pay 
under this section, or severance pay or readjust- 
ment pay under any other provision of law, 
based on service in the armed forces shall not be 
deprived, by reason of his receipt of such separa- 
tion pay, severance pay, or readjustment pay, of 
any disability compensation to which he is enti- 
tled under the laws administered by the Depart- 
ment of Veterans Affairs, but there shall be de- 
ducted from that disability compensation an 
amount equal to the total amount of separation 
pay, severance pay, and readjustment pay re- 
ceived, less the amount of Federal income tax 
withheld from such pay (such withholding being 
at the flat withholding rate for Federal income 
tax withholding, as in effect pursuant to regula- 
tions prescribed under chapter 24 of the Internal 
Revenue Code of 1986). Notwithstanding the pre- 
ceding sentence, no deduction may be made 
from disability compensation for the amount of 
any separation pay, severance pay, or readjust- 
ment pay received because of an earlier dis- 
charge or release from a period of active duty if 
the disability which is the basis for that disabil- 
ity compensation was incurred or aggravated 
during a later period of active duty. 

(i) Special Rule for Members Receiving 
Sole Survivorship Discharge.— (1) A member 
of the armed forces who receives a sole survivor- 
ship discharge shall be entitled to separation 
pay under this section even though the member 
has completed less than six years of active serv- 
ice immediately before that discharge. Sub- 
section (e) shall not apply to a member who re- 
ceives a sole survivorship discharge. 

(2) The amount of the separation pay to be 
paid to a member pursuant to this subsection 
shall be based on the years of active service ac- 
tually completed by the member before the 
member's sole survivorship discharge. 

(3) In this subsection, the term "sole survivor- 
ship discharge" means the separation of a mem- 
ber from the armed forces, at the request of the 
member, pursuant to the Department of Defense 
policy permitting the early separation of a 
member who is the only surviving child in a 
family in which — 

(A) the father or mother or one or more sib- 
lings— 

(i) served in the armed forces; and 

(ii) was killed, died as a result of wounds, 
accident, or disease, is in a captured or miss- 
ing in action status, or is permanently 100 



percent disabled or hospitalized on a con- 
tinuing basis (and is not employed gainfully 
because of the disability or hospitalization); 
and 

(B) the death, status, or disability did not 
result from the intentional misconduct or 
willful neglect of the parent or sibling and was 
not incurred during a period of unauthorized 
absence. 

(j) Regulations; Crediting of Other Commis- 
sioned Service.— (1) The Secretary of Defense 
shall prescribe regulations, which shall be uni- 
form for the Army, Navy, Air Force, and Marine 
Corps, for the administration of this section. 

(2) Active commissioned service in the Na- 
tional Oceanic and Atmospheric Administration 
or the Public Health Service shall be credited as 
active service in the armed forces for the pur- 
poses of this section. 

(Added Pub. L. 96-513, title I, § 109(c), Dec. 12, 
1980, 94 Stat. 2870; amended Pub. L. 97-22, 
§10(b)(10)(A), July 10, 1981, 95 Stat. 137; Pub. L. 
98-94, title IX, §§ 911(a), (b), 923(b), title X, 
§ 1007(c)(2), Sept. 24, 1983, 97 Stat. 639, 640, 643, 
662; Pub. L. 98-498, title III, § 320(a)(2), Oct. 19, 
1984, 98 Stat. 2308; Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. 
L. 101-510, div. A, title V, §501(a)-(d), (g), (h), 
Nov. 5, 1990, 104 Stat. 1549-1551; Pub. L. 102-190, 
div. A, title XI, §1131(6), Dec. 5, 1991, 105 Stat. 
1506; Pub. L. 103-160, div. A, title V, § 501(a), Nov. 
30, 1993, 107 Stat. 1644; Pub. L. 103-337, div. A, 
title V, § 560(c), Oct. 5, 1994, 108 Stat. 2778; Pub. 
L. 104-201, div. A, title VI, § 653(a), Sept. 23, 1996, 
110 Stat. 2583; Pub. L. 105-85, div. A, title X, 
§1073(a)(22), Nov. 18, 1997, 111 Stat. 1901; Pub. L. 
105-261, div. A, title V, § 502(a), Oct. 17, 1998, 112 
Stat. 2003; Pub. L. 106-398, §1 [[div. A], title V, 
§ 508(a), (b)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-107; Pub. L. 108-375, div. A, title V, 
§ 501(c)(2), Oct. 28, 2004, 118 Stat. 1874; Pub. L. 

110- 317, §3, Aug. 29, 2008, 122 Stat. 3527; Pub. L. 

111- 32, title III, § 318(a), June 24, 2009, 123 Stat. 
1873; Pub. L. 111-383, div. A, title X, § 1075(b)(17), 
Jan. 7, 2011, 124 Stat. 4370.) 

References in Text 

Chapter 24 of the Internal Revenue Code of 1986, re- 
ferred to in subsec. (h)(2), is classified generally to 
chapter 24 (§3401 et seq.) of Title 26, Internal Revenue 
Code. 

Amendments 

2011 — Subsec. (i). Pub. L. 111-383 substituted "armed 
forces" for "Armed Forces" wherever appearing'. 

2009— Subsec. (h)(1). Pub. L. 111-32 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"A member who has received separation pay under this 
section, or separation pay, severance pay, or readjust- 
ment pay under any other provision of law, based on 
service in the armed forces, and who later qualifies for 
retired or retainer pay under this title or title 14 shall 
have deducted from each payment of such retired or re- 
tainer pay so much of such pay as is based on the serv- 
ice for which he received separation pay under this sec- 
tion or separation pay, severance pay, or readjustment 
pay under any other provision of law until the total 
amount deducted is equal to the total amount of sepa- 
ration pay, severance pay, and readjustment pay re- 
ceived." 

2008— Subsecs. (i), (j). Pub. L. 110-317 added subsec. (i) 
and redesignated former subsec. (i) as (j). 
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2004— Subsec. (e)(2)(B). Pub. L. 108-375 inserted 
", unless the member is an officer discharged or re- 
leased under the authority of section 647 of this title" 
after "obligated service". 

2000— Subsec. (a)(4). Pub. L. 106-398, §1 [[div. A], title 
V, § 508(a)], added par. (4). 

Subsec. (c)(4). Pub. L. 106-398, §1 [[div. A], title V, 
§ 508(b)], added par. (4). 

1998— Subsec. (a)(3). Pub. L. 105-261 added par. (3). 

1997— Subsec. (a)(1). Pub. L. 105-85 struck out ", 1177," 
before "or 6383 of this title". 

1996— Subsec. (h)(2). Pub. L. 104-201 inserted ", less 
the amount of Federal income tax withheld from such 
pay (such withholding being at the flat withholding 
rate for Federal income tax withholding, as in effect 
pursuant to regulations prescribed under chapter 24 of 
the Internal Revenue Code of 1986)" before period at 
end of first sentence. 

1994— Subsec. (a)(1). Pub. L. 103-337 inserted ", 1177," 
after "section 580". 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted "six" 
for "five". 

1991— Subsec. (a)(1). Pub. L. 102-190 substituted "sec- 
tion 580" for "section 564". 

1990— Subsec. (a). Pub. L. 101-510, § 501(a)(1), inserted 
heading. 

Subsec. (a)(1). Pub. L. 101-510, § 501(g)(1), substituted 
"or under section 564 or 6383 of this title" for ", under 
section 564 or 6383 of this title, or under section 603 or 
604 of the Defense Officer Personnel Management Act" 
and struck out "or release" after "that discharge". 

Subsec. (a)(2). Pub. L. 101-510, § 501(b)(1), substituted 
"six or more" for "five or more". 

Pub. L. 101-510, § 501(a)(2), redesignated subsec. (b) as 
subsec. (a)(2). 

Subsec. (b). Pub. L. 101-510, § 501(a)(3), added subsec. 
(b). Former subsec. (b) redesignated (a)(2). 

Subsec. (c). Pub. L. 101-510, § 501(h)(1), inserted head- 
ing. 

Subsec. (c)(1). Pub. L. 101-510, § 501(g)(2), struck out 
"after September 14, 1981," after "member who" in in- 
troductory provisions. 

Pub. L. 101-510, § 501(b)(1), substituted "six or more" 
for "five or more" in introductory provisions. 

Subsec. (c)(3). Pub. L. 101-510, § 501(b)(2), substituted 
"at least six years" for "at least five years". 

Subsec. (d). Pub. L. 101-510, § 501(h)(2), inserted head- 
ing. 

Subsec. (d)(1). Pub. L. 101-510, § 501(c)(1)(A), struck 
out "or $30,000, whichever is less" after "active duty". 

Subsec. (d)(2). Pub. L. 101-510, § 501(c)(1)(B), struck out 
", but in no event more than $15,000" after "under 
clause (1)". 

Subsec. (e). Pub. L. 101-510, § 501(d), amended subsec. 
(e) generally. Prior to amendment, subsec. (e) read as 
follows: "A member who — 

"(1) is discharged or released from active duty at 

his request; 

"(2) is released from active duty for training; or 
"(3) upon discharge or release from active duty, is 
immediately eligible for retired or retainer pay based 
on his military service; 
is not eligible for separation pay under this section." 

Subsec. (f). Pub. L. 101-510, § 501(h)(3), inserted head- 
ing. 

Subsec. (g). Pub. L. 101-510, § 501(h)(4), inserted head- 
ing. 

Pub. L. 101-510, §501(c)(2), struck out "(1)" after "(g)" 
and struck out par. (2) which read as follows: "The 
total amount that a member may receive in separation 
pay under this section and severance pay and readjust- 
ment pay under any other provision of law, other than 
section 1212 of this title, based on service in the armed 
forces may not exceed $30,000." 

Subsec. (h). Pub. L. 101-510, § 501(h)(5), inserted head- 
ing. 

Subsec. (i). Pub. L. 101-510, § 501(h)(6), inserted head- 
ing. 

1989— Subsec. (h)(2). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 



1984— Subsec. (h)(1). Pub. L. 98-498 substituted "sepa- 
ration pay, severance pay," for "severance pay" before 
"or readjustment pay" in two places. 

1983— Subsec. (c). Pub. L. 98-94, § 911(a), amended sub- 
sec. (c) generally, designating existing provisions as 
par. (1) and existing pars. (1) and (2) as subpars. (A) and 
(B), respectively, and in provisions preceding subpar. 
(A) substituted "Except as provided in paragraphs (2) 
and (3), a member" for "A member" and "fewer than 20, 
years of active service immediately before that dis- 
charge or release is entitled to separation pay" for 
"less than twenty, years of active service immediately 
before that discharge or release is entitled, unless the 
Secretary concerned determines that the conditions 
under which the member is discharged or separated do 
not warrant such pay, to separation pay", and added 
pars. (2) and (3). 

Subsec. (f). Pub. L. 98-94, § 923(b), amended subsec. (f) 
generally, substituting "each full month of service that 
is in addition to the number of full years of service 
creditable to the member is counted as one-twelfth of 
a year and any remaining fractional part of a month is 
disregarded" for "a part of a year that is six months or 
more is counted as a whole year and a part of a year 
that is less than six months is disregarded". 

Subsec. (g)(2). Pub. L. 98-94, §911(b), inserted ", other 
than section 1212 of this title," after "any other provi- 
sion of law". 

Subsec. (i). Pub. L. 98-94, § 1007(c)(2), designated exist- 
ing provisions as par. (1) and added par. (2). 

1981— Subsec. (c). Pub. L. 97-22 substituted "after Sep- 
tember 14, 1981," for "on or after the effective date of 
the Defense Officer Personnel Management Act". 

Effective Date of 2009 Amendment 

Pub. L. 111-32, title III, § 318(c), June 24, 2009, 123 Stat. 
1874, provided that: "The amendments made by this 
section [amending this section and section 1175 of this 
title] shall apply to any repayments of separation pay, 
severance pay, readjustment pay, special separation 
benefit, or voluntary separation incentive, that occur 
on or after the date of enactment [June 24, 2009], in- 
cluding any ongoing repayment actions that were initi- 
ated prior to this amendment." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-317 applicable with re- 
spect to any sole survivorship discharge granted after 
Sept. 11, 2001, see section 10 of Pub. L. 110-317, set out 
as a note under section 2108 of Title 5, Government Or- 
ganization and Employees. 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, § 508(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-107, provided that: "Para- 
graph (4) of section 1174(a) of title 10, United States 
Code, as added by subsection (a), and paragraph (4) of 
section 1174(c) of such title, as added by subsection (b), 
shall apply with respect to any offer of selective con- 
tinuation on active duty that is declined on or after the 
date of the enactment of this Act [Oct. 30, 2000]." 

Effective Date of 1998 Amendment 

Amendment by Pub. L. 105-261 applicable with re- 
spect to selection boards convened under section 611(a) 
of this title on or after Oct. 17, 1998, see section 502(c) 
of Pub. L. 105-261, set out as a note under section 617 of 
this title. 

Effective Date of 1996 Amendment 

Pub. L. 105-178, title VIII, §8208, June 9, 1998, 112 Stat. 
495, provided that: "The amendment made by section 



Page 761 



TITLE 10— ARMED FORCES 



§ 1174a 



653 of the National Defense Authorization Act for Fis- 
cal Year 199V (Public Law 104-201; 110 Stat. 2583) to sub- 
section (h)(2) of section 1174 of title 10, United States 
Code, shall apply to any payment of separation pay 
under the special separation benefits program under 
section 1174a of that title that was made during the pe- 
riod beginning on December 5, 1991, and ending on Sep- 
tember 30, 1996." 

Section 653(b) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on October 1, 1996, and shall 
apply to payments of separation pay, severance pay, or 
readjustment pay that are made after September 30, 
1996." 

Effective Date of 1993 Amendment 

Section 501(b) of Pub. L. 103-160 provided that: 
"(1) Except as provided in paragraph (2), the amend- 
ment made by subsection (a) [amending this section] 
shall apply with respect to any regular officer who is 
discharged after the date of the enactment of this Act 
[Nov. 30, 1993]. 

"(2) The amendment made by subsection (a) shall not 
apply with respect to an officer who on the date of the 
enactment of this Act has five or more, but less than 
six, years of active service in the Armed Forces." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1990 Amendment 

Section 501(e) of Pub. L. 101-510 provided that: 
"(1) Except as provided in paragraph (2), subsection 
(b) of section 1174 of title 10, United States Code, as 
added by subsection (a), and the amendments made by 
subsections (b), (c), and (d) [amending this section] 
shall apply with respect to a member of the Armed 
Forces who is discharged, or released from active duty, 
after the date of the enactment of this Act [Nov. 5, 
1990]. 

"(2) The amendments made by subsection (b) [amend- 
ing this section] shall not apply in the case of a mem- 
ber (other than a regular enlisted member) of the 
Armed Forces who (A) is serving on active duty on the 
date of the enactment of this Act, (B) is discharged, or 
released from active duty, after that date; and (C) on 
that date has five or more, but less than six, years of 
active service in the Armed Forces." 

Effective Date of 1983 Amendment 

Section 911(c) of Pub. L. 98-94 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on October 1, 1983." 

Section 923(g) of Pub. L. 98-94 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 1401, 1402, 1402a, 3991, 3992, 6151, 6328, 
6330, 6404, 8991, and 8992 of this title, section 423 of Title 
14, Coast Guard, section 853o of Title 33, Navigation and 
Navigable Waters, and section 212 of Title 42, The Pub- 
lic Health and Welfare] shall apply with respect to (1) 
the computation of retired or retainer pay of any indi- 
vidual who becomes entitled to that pay after Septem- 
ber 30, 1983, and (2) the recomputation of retired pay 
under section 1402, 1402a, 3992, or 8992 of title 10, United 
States Code, of any individual who after September 30, 
1983, becomes entitled to recompute retired pay under 
any such section." 

Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 



Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§ 1174a. Special separation benefits programs 

(a) Requirement for Programs.— The Sec- 
retary concerned shall carry out a special sepa- 
ration benefits program under this section. An 
eligible member of the armed forces may re- 
quest separation under the program. The request 
shall be subject to the approval of the Sec- 
retary. 

(b) Benefits. — Upon the approval of the re- 
quest of an eligible member, the member shall — 

(1) be released from active duty or full-time 
National Guard duty or discharged, as the case 
may be; and 

(2) be entitled to — 

(A) separation pay equal to 15 percent of 
the product of (i) the member's years of ac- 
tive service, and (ii) 12 times the monthly 
basic pay to which the member is entitled at 
the time of his discharge or release from ac- 
tive duty; and 

(B) the same benefits and services as are 
provided under chapter 58 of this title, sec- 
tions 474 and 476 of title 37, and section 503(c) 
of the National Defense Authorization Act 
for Fiscal Year 1991 (104 Stat. 1558; 37 U.S.C. 
476 note) for members of the armed forces 
who are involuntarily separated within the 
meaning of section 1141 of this title. 

(c) Eligibility.— Subject to subsections (d) 
and (e), a member of an armed force is eligible 
for voluntary separation under a program estab- 
lished for that armed force pursuant to this sec- 
tion if the member — 

(1) has not been approved for payment of a 
voluntary separation incentive under section 
1175 of this title; 

(2) has served on active duty or full-time Na- 
tional Guard duty or any combination of ac- 
tive duty and full-time National Guard duty 
for more than 6 years; 

(3) has served on active duty or full-time Na- 
tional Guard duty or any combination of ac- 
tive duty and full-time National Guard duty 
for not more than 20 years; 

(4) has served at least 5 years of continuous 
active duty or full-time National Guard duty 
or any combination of active duty and full- 
time National Guard duty immediately pre- 
ceding the date of the member's separation 
from active duty; and 

(5) meets such other requirements as the 
Secretary may prescribe, which may include 
requirements relating to — 

(A) years of service; 

(B) skill or rating; 

(C) grade or rank; and 

(D) remaining period of obligated service. 
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(d) Program Applicability. — The Secretary 
concerned may provide for the program under 
this section to apply to any of the following 
members: 

(1) A regular officer or warrant officer of an 
armed force. 

(2) A regular enlisted member of an armed 
force. 

(3) A member of an armed force other than a 
regular member. 

(e) Applicability Subject to Needs of the 
Service. — (1) Subject to paragraphs (2) and (3), 
the Secretary concerned may limit the applica- 
bility of a program under this section to any 
category of personnel defined by the Secretary 
in order to meet a need of the armed force under 
the Secretary's jurisdiction to reduce the num- 
ber of members in certain grades, the number of 
members who have completed a certain number 
of years of active service, or the number of 
members who possess certain military skills or 
are serving in designated competitive cat- 
egories. 

(2) Any category prescribed by the Secretary 
concerned for regular officers, regular enlisted 
members, or other members pursuant to para- 
graph (1) shall be consistent with the categories 
applicable to regular officers, regular enlisted 
members, or other members, respectively, under 
the voluntary separation incentive program 
under section 1175 of this title or any other pro- 
gram established by law or by that Secretary for 
the involuntary separation of such members in 
the administration of a reduction in force. 

(3) A member of the armed forces offered a vol- 
untary separation incentive under section 1175 
of this title shall also be offered the opportunity 
to request separation under a program estab- 
lished pursuant to this section. If the Secretary 
concerned approves a request for separation 
under either such section, the member shall be 
separated under the authority of the section se- 
lected by such member. 

(f) Application Requirements. — (1) In order to 
be separated under a program established pursu- 
ant to this section — 

(A) a regular enlisted member eligible for 
separation under that program shall — 

(i) submit a request for separation under 
the program before the expiration of the 
member's term of enlistment; or 

(ii) upon discharge at the end of such term, 
enter into a written agreement (pursuant to 
regulations prescribed by the Secretary con- 
cerned) not to request reenlistment in a reg- 
ular component; and 

(B) a member referred to in subsection (d)(3) 
eligible for separation under that program 
shall submit a request for separation to the 
Secretary concerned before the expiration of 
the member's established term of active serv- 
ice. 

(2) For purposes of this section, the entry of a 
member into an agreement referred to in para- 
graph (l)(A)(ii) under a program established pur- 
suant to this section shall be considered a re- 
quest for separation under the program. 

(g) Other Conditions, Requirements, and Ad- 
ministrative Provisions.— Subsections (e) 
through (h), other than subsection (e)(2)(A), of 



section 1174 of this title shall apply in the ad- 
ministration of programs established under this 
section. 

(h) Termination of Program. — (1) Except as 
provided in paragraph (2), the Secretary con- 
cerned may not conduct a program pursuant to 
this section after December 31, 2001. 

(2) No member of the armed forces may be sep- 
arated under a program established pursuant to 
this section after the date of the termination of 
that program. 

(Added Pub. L. 102-190, div. A, title VI, § 661(a)(1), 
Dec. 5, 1991, 105 Stat. 1394; amended Pub. L. 
102-484, div. A, title X, §1052(15), div. D, title 
XLIV, §§ 4405(a), 4422(a), Oct. 23, 1992, 106 Stat. 
2499, 2706, 2718; Pub. L. 103-35, title II, §202(a)(17), 
May 31, 1993, 107 Stat. 102; Pub. L. 103-160, div. A, 
title V, §§502, 561(g), Nov. 30, 1993, 107 Stat. 1644, 
1668; Pub. L. 103-337, div. A, title V, § 542(b), Oct. 
5, 1994, 108 Stat. 2768; Pub. L. 105-261, div. A, title 
V, § 561(b), Oct. 17, 1998, 112 Stat. 2025; Pub. L. 
106-398, §1 [[div. A], title V, §571(b)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-134; Pub. L. 112-81, div. A, 
title VI, § 631(f)(4)(A), Dec. 31, 2011, 125 Stat. 
1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (b)(2)(B). Pub. L. 112-81 substituted 
"474" for "404" and substituted "476" for "406" in two 
places. See Codification note above. 

2000— Subsec. (h)(1). Pub. L. 106-398 substituted "De- 
cember 31, 2001" for "September 30, 2001". 

1998— Subsec. (h)(1). Pub. L. 105-261 substituted "Sep- 
tember 30, 2001" for "September 30, 1999". 

1994— Subsec. (a). Pub. L. 103-337, § 542(b)(1), sub- 
stituted "concerned" for "of each military depart- 
ment". 

Subsec. (d). Pub. L. 103-337, § 542(b)(2), substituted 
"concerned" for "of a military department". 

Subsec. (e)(3). Pub. L. 103-337, § 542(b)(3), struck out 
"of the military department" after "Secretary". 

Subsec. (h). Pub. L. 103-337, § 542(b)(4), substituted 
"concerned" for "of a military department". 

1993— Subsec. (c)(2). Pub. L. 103-160, §502, struck out 
"before December 5, 1991" after "6 years". 

Subsec. (c)(3). Pub. L. 103-35, §202(a)(17)(A), made 
technical amendment to directory language of Pub. L. 
102-484, § 4422(a)(3). See 1992 Amendment note below. 

Subsec. (c)(4). Pub. L. 103-35, §202(a)(17)(B), made 
technical amendment to directory language of Pub. L. 
102-484, § 4422(a)(4). See 1992 Amendment note below. 

Subsec. (h)(1). Pub. L. 103-160, § 561(g), substituted 
"September 30, 1999" for "September 30, 1995". 

1992— Subsec. (b)(1). Pub. L. 102-484, § 4422(a)(1), in- 
serted "or full-time National Guard duty" after "active 
duty". 

Subsec. (b)(2)(B). Pub. L. 102-484, § 4405(a), inserted 
", sections 404 and 406 of title 37, and section 503(c) of 
the National Defense Authorization Act for Fiscal Year 
1991 (104 Stat. 1558; 37 U.S.C. 406 note)" after "chapter 
58 of this title". 

Subsec. (c)(2). Pub. L. 102-484, §§1052(15), 4422(a)(2), 
substituted "December 5, 1991" for "the date of the en- 
actment of this section" and inserted "or full-time Na- 
tional Guard duty or any combination of active duty 
and full-time National Guard duty" after "active 
duty". 
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Subsec. (c)(3). Pub. L. 102-484, § 4422(a)(3), as amended 
by Pub. L. 103-35, §202(a)(17)(A), inserted "or full-time 
National Guard duty or any combination of active duty 
and full-time National Guard duty" after "active 
duty". 

Subsec. (c)(4). Pub. L. 102-484, § 4422(a)(4), as amended 
by Pub. L. 103-35, §202(a)(17)(B), inserted "and" after 
semicolon at end and "or full-time National Guard 
duty or any combination of active duty and full-time 
National Guard duty" after "active duty" the first 
place it appeared. 

Subsec. (c)(5), (6). Pub. L. 102-484, § 4424(a)(5), redesig- 
nated par. (6) as (5) and struck out former par. (5) which 
read as follows: "if a Reserve, is on an active duty list; 
and". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if in- 
cluded in the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date of 1992 Amendment 

Section 4405(c) of Pub. L. 102-484 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 1175 of this title] shall apply as 
if included in sections 1174a and 1175 of title 10, United 
States Code, as enacted on December 5, 1991, but any 
benefits or services payable by reason of the applicabil- 
ity of the provisions of those amendments during the 
period beginning on December 5, 1991, and ending on the 
date of the enactment of this Act [Oct. 23, 1992] shall be 
subject to the availability of appropriations." 

Remedy for Ineffective Counseling of Officers 
Discharged Following Selection by Early Dis- 
charge Boards 

Pub. L. 103-160, div. A, title V, §507, Nov. 30, 1993, 107 
Stat. 1646, as amended by Pub. L. 103-337, div. A, title 
X, § 1070(b)(1), Oct. 5, 1994, 108 Stat. 2856, provided that: 

"(a) Procedure for Review. — (1) The Secretary of 
each military department shall establish a procedure 
for the review of the individual circumstances of an of- 
ficer described in paragraph (2) who is discharged, or 
who the Secretary concerned approves for discharge, 
following the report of a selection board convened by 
the Secretary to select officers for separation. The pro- 
cedure established by the Secretary of a military de- 
partment under this section shall provide that each re- 
view under that procedure be carried out by the Board 
for the Correction of Military Records of that military 
department. 

"(2) This section applies in the case of any officer (in- 
cluding a warrant officer) who, having been offered the 
opportunity to be discharged or otherwise separated 
from active duty through the programs provided under 
section 1174a and 1175 of title 10, United States Code— 
"(A) elected not to accept such discharge or separa- 
tion; and 

"(B) submits an application under subsection (b) 
during the two-year period beginning on the later of 
the date of the enactment of this Act [Nov. 30, 1993] 
and the date of such discharge or separation. 
"(b) Application. — A review under this section shall 
be conducted in any case submitted to the Secretary 
concerned by application from the officer or former of- 
ficer under regulations prescribed by the Secretary. 

"(c) Purpose of Review. — (1) The review under this 
section shall be designed to evaluate the effectiveness 
of the counseling of the officer before the convening of 
the board to ensure that the officer was properly in- 
formed that selection for discharge or other separation 
from active duty was a potential result of being within 



the group of officers to be considered by the board and 
that the officer was not improperly informed that such 
selection in that officer's personal case was unlikely. 

"(2) The Board for the Correction of Military Records 
of a military department shall render a decision in 
each case under this section not later than 60 days after 
receipt by the Secretary concerned of an application 
under subsection (b). 

"(d) Remedy. — Upon a finding of ineffective counsel- 
ing under subsection (c), the Secretary shall provide 
the officer the opportunity to participate, at the offi- 
cer's option, in any one of the following programs for 
which the officer meets all eligibility criteria: 

"(1) The Special Separation Benefits program under 

section 1174a of title 10, United States Code. 
"(2) The Voluntary Separation Incentive program 

under section 1175 of such title. 

"(3) Retirement under the authority provided by 

section 4403 of the National Defense Authorization 

Act for Fiscal Year 1993 (Public Law 102-484; 106 Stat. 

2702; 10 U.S.C. 1293 note). 

"(e) Effective Date. — This section shall apply with 
respect to officers separated after September 30, 1990." 

Separation Payments; Reductions and Prohibitions 

Pub. L. 103-335, title VIII, §8106A, Sept. 30, 1994, 108 
Stat. 2645, as amended by Pub. L. 104-6, title I, § 105(a), 
Apr. 10, 1995, 109 Stat. 79, which provided that members 
who separated after Sept. 30, 1994, from active duty or 
full-time National Guard duty in a military depart- 
ment pursuant to a Special Separation Benefits pro- 
gram under section 1174a of this title or a Voluntary 
Separation Incentive program under section 1175 of this 
title would have their separation payments reduced by 
the amount of certain bonus payments and eliminated 
if they are rehired within 180 days by the Department 
of Defense in a civilian position and that civilian De- 
partment of Defense employees would not receive vol- 
untary separation payments if rehired by a Federal 
agency within 180 days of separating from the Depart- 
ment of Defense, was from the Department of Defense 
Appropriations Act, 1995, and was not repeated in sub- 
sequent appropriation acts. Similar provisions were 
contained in the following prior appropriation act: 

Pub. L. 103-139, title VIII, §8127, Nov. 11, 1993, 107 
Stat. 1469. 

Commencement of Program 

Section 661(b) of Pub. L. 102-190 provided that: "The 
Secretary of each military department shall commence 
the program required by section 1174a of title 10, United 
States Code (as added by subsection (a)), not later than 
60 days after the date of the enactment of this Act 
[Dec. 5, 1991]." 

Report on Programs 

Section 663 of Pub. L. 102-190 directed Secretary, not 
later than 180 days after Dec. 5, 1991, to submit to Con- 
gress a report containing the Secretary's assessment of 
effectiveness of programs established under sections 
1174a and 1175 of this title. 

§ 1175. Voluntary separation incentive 

(a)(1) Consistent with this section and the 
availability of appropriations for this purpose, 
the Secretary of Defense and the Secretary of 
Homeland Security may provide a financial in- 
centive to members of the armed forces de- 
scribed in subsection (b) for voluntary appoint- 
ment, enlistment, or transfer to a reserve com- 
ponent, requested and approved under sub- 
section (c). 

(2)(A) Except as provided in subparagraph (B), 
a financial incentive provided a member under 
this section shall be paid for the period equal to 
twice the number of years of service of the mem- 
ber, computed as provided in subsection (e)(5). 
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(B) If, before the expiration of the period 
otherwise applicable under subparagraph (A) to 
a member receiving a financial incentive under 
this section, the member is separated from a re- 
serve component or is transferred to the Retired 
Reserve, the period for payment of a financial 
incentive to the member under this section shall 
terminate on the date of the separation or trans- 
fer unless — 

(i) the separation or transfer is required by 
reason of the age or number of years of service 
of the member; 

(ii) the separation or transfer is required by 
reason of the failure of selection for promotion 
or the medical disqualification of the member, 
except in a case in which the Secretary of De- 
fense or the Secretary of Homeland Security 
determines that the basis for the separation or 
transfer is a result of a deliberate action 
taken by the member with the intent to avoid 
retention in the Ready Reserve or Standby Re- 
serve; or 

(iii) in the case of a separation, the member 
is separated from the reserve component for 
appointment or enlistment in or transfer to 
another reserve component of an armed force 
for service in the Ready Reserve or Standby 
Reserve of that armed force. 

(b) The Secretary of Defense and the Secretary 
of Homeland Security may provide the incentive 
to a member of the armed forces if the mem- 
ber — 

(1) has served on active duty or full-time Na- 
tional Guard duty or any combination of ac- 
tive duty and full-time National Guard duty 
for more than 6 but less than 20 years; 

(2) has served at least 5 years of continuous 
active duty or full-time National Guard duty 
or any combination of active duty and full- 
time National Guard duty immediately pre- 
ceding the date of separation; 

(3) meets such other requirements as the 
Secretary may prescribe from time to time, 
which may include requirements relating to — 

(A) years of service; 

(B) skill or rating; 

(C) grade or rank; and 

(D) remaining period of obligated service. 

(c) A member of the armed forces offered a 
voluntary separation incentive under this sec- 
tion shall be offered the opportunity to request 
separation under a program established pursu- 
ant to section 1174a of this title. If the Secretary 
concerned approves a request for separation 
under either such section, the member shall be 
separated under the authority of the section se- 
lected by such member. 

(d) (1) A member of the armed forces described 
in subsection (b) may request voluntary ap- 
pointment, enlistment, or transfer to a reserve 
component accompanied by this incentive, pro- 
vided the member has completed 6 years of ac- 
tive service. 

(2) The Secretary, in his discretion, may ap- 
prove or disapprove a request according to the 
needs of the armed forces. 

(3) After December 31, 2001, the Secretary may 
not approve a request. 

(e) (1) The annual payment of the incentive 
shall equal 2.5 percent of the monthly basic pay 



the member receives on the date appointed, en- 
listed, or transferred to the reserve component, 
multiplied by twelve and multiplied again by 
the member's years of service. 

(2) A member entitled to voluntary separation 
incentive payments who is also entitled to basic 
pay for active or reserve service, or compensa- 
tion for inactive duty training, may elect to 
have a reduction in the voluntary separation in- 
centive payable for the same period in an 
amount not to exceed the amount of the basic 
pay or compensation received for that period. 

(3) (A) A member who has received the vol- 
untary separation incentive and who later quali- 
fies for retired or retainer pay under this title 
shall have deducted from each payment of such 
retired or retainer pay an amount, in such 
schedule of monthly installments as the Sec- 
retary of Defense shall specify, taking into ac- 
count the financial ability of the member to pay 
and avoiding the imposition of undue financial 
hardship on the member and member's depend- 
ents, until the total amount deducted is equal to 
the total amount of voluntary separation incen- 
tive so paid. If the member elected to have a re- 
duction in voluntary separation incentive for 
any period pursuant to paragraph (2), the deduc- 
tion required under the preceding sentence shall 
be reduced as the Secretary of Defense shall 
specify. 

(B) If a member is receiving simultaneous vol- 
untary separation incentive payments and re- 
tired or retainer pay, the member may elect to 
terminate the receipt of voluntary separation 
incentive payments. Any such election is perma- 
nent and irrevocable. The rate of monthly 
recoupment from retired or retainer pay of vol- 
untary separation incentive payments received 
after such an election shall be reduced by a per- 
centage that is equal to a fraction with a de- 
nominator equal to the number of months that 
the voluntary separation incentive payments 
were scheduled to be paid and a numerator equal 
to the number of months that would not be paid 
as a result of the member's decision to termi- 
nate the voluntary separation incentive. 

(4) A member who is receiving voluntary sepa- 
ration incentive payments shall not be deprived 
of this incentive by reason of entitlement to dis- 
ability compensation under the laws adminis- 
tered by the Department of Veterans Affairs, 
but there shall be deducted from voluntary sepa- 
ration incentive payments an amount equal to 
the amount of any such disability compensation 
concurrently received. Notwithstanding the pre- 
ceding sentence, no deduction may be made 
from voluntary separation incentive payments 
for any disability compensation received be- 
cause of an earlier period of active duty if the 
voluntary separation incentive is received be- 
cause of discharge or release from a later period 
of active duty. 

(5) The years of service of a member for pur- 
poses of this section shall be computed in ac- 
cordance with section 1405 of this title. 

(f) The member's right to incentive payments 
shall not be transferable, except that the mem- 
ber may designate beneficiaries to receive the 
payments in the event of the member's death. 

(g) Subject to subsection (h), payments under 
this provision shall be paid from appropriations 



Page 765 



TITLE 10— ARMED FORCES 



§1175 



available to the Department of Defense and the 
Department of Homeland Security for the Coast 
Guard. 

(h)(1) There is established on the books of the 
Treasury a fund to be known as the "Voluntary 
Separation Incentive Fund" (hereinafter in this 
subsection referred to as the "Fund"). The Fund 
shall be administered by the Secretary of the 
Treasury. The Fund shall be used for the accu- 
mulation of funds in order to finance on an actu- 
arially sound basis the liabilities of the Depart- 
ment of Defense under this section. 

(2) There shall be deposited in the Fund the 
following, which shall constitute the assets of 
the Fund: 

(A) Amounts paid into the Fund under para- 
graphs (5), (6), and (7). 

(B) Any amount appropriated to the Fund. 

(C) Any return on investment of the assets 
of the Fund. 

(3) All voluntary separation incentive pay- 
ments made by the Secretary of Defense after 
December 31, 1992, under this section shall be 
paid out of the Fund. To the extent provided in 
appropriation Acts, the assets of the Fund shall 
be available to the Secretary to pay voluntary 
separation incentives under this section. 

(4) The Department of Defense Board of Actu- 
aries (hereinafter in this subsection referred to 
as the "Board") shall perform the same func- 
tions regarding the Fund, as provided in this 
subsection, as such Board performs regarding 
the Department of Defense Military Retirement 
Fund. 

(5) Not later than January 1, 1993, the Board 
shall determine the amount that is the present 
value, as of that date, of the future benefits pay- 
able under this section in the case of persons 
who are separated pursuant to this section be- 
fore that date. The amount so determined is the 
original unfunded liability of the Fund. The 
Board shall determine an appropriate amortiza- 
tion period and schedule for liquidation of the 
original unfunded liability. The Secretary shall 
make deposits to the Fund in accordance with 
that amortization schedule. 

(6) For persons separated under this section on 
or after January 1, 1993, the Secretary shall de- 
posit in the Fund during the period beginning on 
that date and ending on September 30, 1999 — 

(A) such sums as are necessary to pay the 
current liabilities under this section during 
such period; and 

(B) the amount equal to the present value, 
as of September 30, 1999, of the future benefits 
payable under this section, as determined by 
the Board. 

(7) (A) For each fiscal year after fiscal year 
1999, the Board shall— 

(i) carry out an actuarial valuation of the 
Fund and determine any unfunded liability of 
the Fund which deposits under paragraphs (5) 
and (6) do not liquidate, taking into consider- 
ation any cumulative actuarial gain or loss to 
the Fund; 

(ii) determine the period over which that un- 
funded liability should be liquidated; and 

(iii) determine for the following fiscal year, 
the total amount, and the monthly amount, of 
the Department of Defense contributions that 



must be made to the Fund during that fiscal 
year in order to fund the unfunded liabilities 
of the Fund over the applicable amortization 
periods. 

(B) The Board shall carry out its responsibil- 
ities for each fiscal year in sufficient time for 
the amounts referred to in subparagraph (A)(iii) 
to be included in budget requests for that fiscal 
year. 

(C) The Secretary of Defense shall pay into the 
Fund at the end of each month as the Depart- 
ment of Defense contribution to the Fund the 
amount necessary to liquidate unfunded liabil- 
ities of the Fund in accordance with the amorti- 
zation schedules determined by the Board. 

(8) Amounts paid into the Fund under this sub- 
section shall be paid from funds available for the 
pay of members of the armed forces under the 
jurisdiction of the Secretary of each military 
department. 

(9) The investment provisions of section 1467 of 
this title shall apply to the Voluntary Separa- 
tion Incentive Fund. 

(i) The Secretary of Defense and the Secretary 
of Homeland Security may issue such regula- 
tions as may be necessary to carry out this sec- 
tion. 

(j) A member of the armed forces who is pro- 
vided a voluntary separation incentive under 
this section shall be eligible for the same bene- 
fits and services as are provided under chapter 
58 of this title, sections 474 and 476 of title 37, 
and section 503(c) of the National Defense Au- 
thorization Act for Fiscal Year 1991 (104 Stat. 
1558; 37 U.S.C. 476 note) for members of the 
armed forces who are involuntarily separated 
within the meaning of section 1141 of this title. 

(Added Pub. L. 102-190, div. A, title VI, § 662(a)(1), 
Dec. 5, 1991, 105 Stat. 1396; amended Pub. L. 
102-484, div. A, title X, §1052(16), div. D, title 
XLIV, §§ 4405(b), 4406(a), (b), 4422(b), Oct. 23, 1992, 
106 Stat. 2499, 2706, 2707, 2719; Pub. L. 103-160, div. 
A, title V, §§502, 561(h), Nov. 30, 1993, 107 Stat. 
1644, 1668; Pub. L. 103-337, div. A, title V, § 542(c), 
Oct. 5, 1994, 108 Stat. 2769; Pub. L. 105-261, div. A, 
title V, §§ 561(b), 563(a), (b), Oct. 17, 1998, 112 Stat. 
2025, 2028; Pub. L. 106-398, §1 [[div. A], title V, 
§§ 571(b), 572(a)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-134, 1654A-135; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
110-181, div. A, title IX, § 906(c)(1), Jan. 28, 2008, 
122 Stat. 277; Pub. L. 111-32, title III, § 318(b), 
June 24, 2009, 123 Stat. 1874; Pub. L. 112-81, div. 
A, title VI, § 631(f)(4)(A), Dec. 31, 2011, 125 Stat. 
1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (j). Pub. L. 112-81 substituted "474" for 
"404" and substituted "476" for "406" in two places. See 
Codification note above. 

2009— Subsec. (e)(3)(A). Pub. L. 111-32 amended subpar. 
(A) generally. Prior to amendment, subpar. (A) read as 
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follows: "A member who has received the voluntary 
separation incentive and who qualifies for retired or re- 
tainer pay under this title shall have deducted from 
each payment of such retired or retainer pay so much 
of such pay as is based on the service for which he re- 
ceived the voluntary separation incentive until the 
total amount deducted equals the total amount of vol- 
untary separation incentive received. If the member 
elected to have a reduction in voluntary separation in- 
centive for any period pursuant to paragraph (2), the 
deduction required under the preceding- sentence shall 
be reduced accordingly." 

2008— Subsec. (h)(4). Pub. L. 110-181 struck out "Re- 
tirement" before "Board of Actuaries". 

2002— Subsecs. (a)(1), (2)(B)(ii), (b), (g), (i). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation' ' . 

2000— Subsec. (d)(3). Pub. L. 106-398, §1 [[div. A], title 
V, §571(b)], substituted "December 31, 2001" for "Sep- 
tember 30, 2001". 

Subsec. (e)(3). Pub. L. 106-398, §1 [[div. A], title V, 
§ 572(a)], designated existing provisions as subpar. (A) 
and added subpar. (B). 

1998— Subsec. (a). Pub. L. 105-261, § 563(a), designated 
existing provisions as par. (1), struck out ", for the pe- 
riod of time the member serves in a reserve compo- 
nent" after "under subsection (c)", and added par. (2). 

Subsec. (d)(3). Pub. L. 105-261, § 561(b), substituted 
"September 30, 2001" for "September 30, 1999". 

Subsec. (e)(1). Pub. L. 105-261, § 563(b), struck out at 
end "The annual payment will be made for a period 
equal to the number of years that is equal to twice the 
number of years of service of the member." 

1994— Subsecs. (a), (b). Pub. L. 103-337, § 542(c)(1), in- 
serted "and the Secretary of Transportation" after 
"Secretary of Defense". 

Subsec. (c). Pub. L. 103-337, § 542(c)(2), struck out "of 
the military department" after "Secretary". 

Subsec. (g). Pub. L. 103-337, § 542(c)(3), inserted "and 
the Department of Transportation for the Coast 
Guard" before period at end. 

Subsec. (h)(3). Pub. L. 103-337, § 542(c)(4), inserted "by 
the Secretary of Defense" after "incentive payments 
made" and "to the Secretary" after "shall be avail- 
able". 

Subsec. (i). Pub. L. 103-337, § 542(c)(5), inserted "and 
the Secretary of Transportation" after "Secretary of 
Defense". 

1993— Subsec. (d)(1). Pub. L. 103-160, §502, struck out 
"before December 5, 1991" after "active service". 

Subsecs. (d)(3), (h)(6). Pub. L. 103-160, § 561(h)(1), sub- 
stituted "September 30, 1999" for "September 30, 1995" 
wherever appearing. 

Subsec. (h)(7)(A). Pub. L. 103-160, § 561(h)(2), sub- 
stituted "fiscal year 1999" for "fiscal year 1996". 

1992— Subsec. (a). Pub. L. 102-484, §1052(16)(A), sub- 
stituted "reserve component" for "Reserve compo- 
nent" after "transfer to a". 

Subsec. (b)(1), (2). Pub. L. 102-484, § 4422(b)(1), (2), in- 
serted "or full-time National Guard duty or any combi- 
nation of active duty and full-time National Guard 
duty" after "active duty". 

Subsec. (b)(3), (4). Pub. L. 102-484, § 4424(b)(3), redesig- 
nated par. (4) as (3) and struck out former par. (3) which 
read as follows: "if a Reserve, is on the active duty list; 
and". 

Subsec. (d)(1). Pub. L. 102-484, §1052(16)(B), sub- 
stituted "before December 5, 1991" for "prior to the 
time this provision is enacted". 

Subsec. (e)(2). Pub. L. 102-484, § 4406(a)(1), substituted 
"may elect to have a reduction in the voluntary sepa- 
ration incentive payable for the same period in an 
amount not to exceed the amount of the basic pay or 
compensation received for that period." for "shall for- 
feit an amount of voluntary separation incentive pay- 
able for the same period that is equal to the total 
amount of basic pay, or compensation, received." 

Subsec. (e)(3). Pub. L. 102-484, § 4406(a)(2), inserted at 
end "If the member elected to have a reduction in vol- 
untary separation incentive for any period pursuant to 



paragraph (2), the deduction required under the preced- 
ing sentence shall be reduced accordingly." 

Subsec. (e)(6). Pub. L. 102-484, § 4406(b), struck out par. 
(6) which read as follows: "Years of service that form 
the basis of the payment under paragraph (5) may not 
be counted in computing eligibility for, or the amount 
of, annuities under title 5 or any other law providing 
annuities to Federal civilian employees." 

Subsec. (j). Pub. L. 102-484, § 4405(b), added subsec. (j). 

Effective Date of 2009 Amendment 

Amendment by Pub. L. 111-32 applicable to any re- 
payments of separation pay, severance pay, readjust- 
ment pay, special separation benefit, or voluntary sep- 
aration incentive, that occur on or after June 24, 2009, 
including any ongoing repayment actions that were ini- 
tiated prior to such amendment, see section 318(c) of 
Pub. L. 111-32, set out as a note under section 1174 of 
this title. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §572(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-136, provided that: "Subpara- 
graph (B) of section 1175(e)(3) of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to decisions by members to terminate voluntary 
separation incentive payments under section 1175 of 
title 10, United States Code, to be effective after Sep- 
tember 30, 2000." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title V, § 563(c), Oct. 17, 1998, 
112 Stat. 2028, provided that: "The amendments made 
by this section [amending this section] apply with re- 
spect to any person provided a voluntary separation in- 
centive under section 1175 of title 10, United States 
Code (whether before, on, or after the date of the enact- 
ment of this Act) [Oct. 17, 1998]." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable only to 
members of the Coast Guard who are separated after 
Sept. 30, 1994, see section 542(e) of Pub. L. 103-337, set 
out as a note under section 1141 of this title. 

Effective Date of 1992 Amendment 

Amendment by section 4405(b) of Pub. L. 102-484 ap- 
plicable as if included in this section as enacted Dec. 5, 
1991, with any benefits or services payable by reason of 
applicability of that amendment during the period be- 
ginning Dec. 5, 1991, and ending Oct. 23, 1992, to be sub- 
ject to availability of appropriations, see section 4405(c) 
of Pub. L. 102-484, set out as a note under section 1174a 
of this title. 

Section 4406(c) of Pub. L. 102-484 provided that: "The 
amendments to section 1175 of title 10, United States 
Code, made by subsections (a) and (b) shall apply as if 
included in section 1175 of title 10, United States Code, 
as enacted on December 5, 1991." 

Payment of Incentives Prom Voluntary Separation 
Incentive Fund 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8044], Sept. 30, 1996, 110 Stat. 3009-71, 3009-98, provided 
that: "During the current fiscal year and hereafter, 
voluntary separation incentives payable under 10 
U.S.C. 1175 may be paid in such amounts as are nec- 
essary from the assets of the Voluntary Separation In- 
centive Fund established by section 1175(h)(1)." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 104-61, title VIII, §8054, Dec. 1, 1995, 109 Stat. 
662. 
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Pub. L. 103-335, title VIII, §8062, Sept. 30, 1994, 108 
Stat. 2633. 

Pub. L. 103-139, title VIII, §8073, Nov. 11, 1993, 107 
Stat. 1457. 

Pub. L. 102-396, title IX, §9106, Oct. 6, 1992, 106 Stat. 
1927. 

Separation Payments; Reductions and Prohibitions 

For provisions reducing, with certain exceptions, 
amounts received under this section by amounts re- 
ceived as bonus payments under chapter 5 of title 37 in 
case of members who separate from active duty or full- 
time National Guard duty In a military department 
and prohibiting such members from receiving Vol- 
untary Separation Incentive program payments if re- 
hired In DOD civilian position within 180 days of sepa- 
ration, see note set out under section 1174a of this title. 

Tax Treatment of Incentive Payment 

Section 662(b) of Pub. L. 102-190 provided that: "Not- 
withstanding the Internal Revenue Code of 1986 [26 
U.S.C. 1 et seq.] and any other provision of law, any 
voluntary separation incentive paid to a member of the 
Armed Forces under section 1175 of title 10, United 
States Code (as added by subsection (a)), shall be in- 
cludable in gross income for federal tax purposes only 
for the taxable year In which such Incentive is paid to 
the participant or beneficiary of the member." 

§ 1175a. Voluntary separation pay and benefits 

(a) In General. — Under regulations approved 
by the Secretary of Defense, the Secretary con- 
cerned may provide voluntary separation pay 
and benefits in accordance with this section to 
eligible members of the armed forces who are 
voluntarily separated from active duty in the 
armed forces. 

(b) Eligible Members. — (1) Except as provided 
in paragraph (2), a member of the armed forces 
is eligible for voluntary separation pay and ben- 
efits under this section if the member — 

(A) has served on active duty for more than 
6 years but not more than 20 years; 

(B) has served at least 5 years of continuous 
active duty immediately preceding the date of 
the member's separation from active duty; 

(C) has not been approved for payment of a 
voluntary separation incentive under section 
1175 of this title; 

(D) meets such other requirements as the 
Secretary concerned may prescribe, which 
may include requirements relating to — 

(i) years of service, skill, rating, military 
specialty, or competitive category; 

(ii) grade or rank; 

(iii) remaining period of obligated service; 
or 

(iv) any combination of these factors; and 

(E) requests separation from active duty. 

(2) The following members are not eligible for 
voluntary separation pay and benefits under this 
section: 

(A) Members discharged with disability sev- 
erance pay under section 1212 of this title. 

(B) Members transferred to the temporary 
disability retired list under section 1202 or 1205 
of this title. 

(C) Members being evaluated for disability 
retirement under chapter 61 of this title. 

(D) Members who have been previously dis- 
charged with voluntary separation pay. 

(E) Members who are subject to pending dis- 
ciplinary action or who are subject to admin- 



istrative separation or mandatory discharge 
under any other provision of law or regula- 
tions. 

(3) The Secretary concerned shall determine 
each year the number of members to be sepa- 
rated, and provided separation pay and benefits, 
under this section during the fiscal year begin- 
ning in such year. 

(c) Separation. — Each eligible member of the 
armed forces whose request for separation from 
active duty under subsection (b)(1)(E) is ap- 
proved shall be separated from active duty. 

(d) Additional Service in Ready Reserve. — 
Of the number of members of the armed forces 
to be separated from active duty in a fiscal year, 
as determined under subsection (b)(3), the Sec- 
retary concerned shall determine a number of 
such members, in such skill and grade combina- 
tions as the Secretary concerned shall des- 
ignate, who shall serve in the Ready Reserve, 
after separation from active duty, for a period of 
not less than three years, as a condition of the 
receipt of voluntary separation pay and benefits 
under this section. 

(e) Separation Pay and Benefits. — (1) A 
member of the armed forces who is separated 
from active duty under subsection (c) shall be 
paid voluntary separation pay in accordance 
with subsection (g) in an amount determined by 
the Secretary concerned pursuant to subsection 
(f). 

(2) A member who is not entitled to retired or 
retainer pay upon separation shall be entitled to 
the benefits and services provided under — 

(A) chapter 58 of this title during the 180-day 
period beginning on the date the member is 
separated (notwithstanding any termination 
date for such benefits and services otherwise 
applicable under the provisions of such chap- 
ter); and 

(B) sections 474 and 476 of title 37. 

(f) Computation of Voluntary Separation 
Pay. — The Secretary concerned shall specify the 
amount of voluntary separation pay that an in- 
dividual or defined group of members of the 
armed forces may be paid under subsection 
(e)(1). No member may receive as voluntary sep- 
aration pay an amount greater than four times 
the full amount of separation pay for a member 
of the same pay grade and years of service who 
is involuntarily separated under section 1174 of 
this title. 

(g) Payment of Voluntary Separation Pay. — 
(1) Voluntary separation pay under this section 
may be paid in a single lump sum. 

(2) In the case of a member of the armed forces 
who, at the time of separation under subsection 
(c), has completed at least 15 years, but less 
than 20 years, of active service, voluntary sepa- 
ration pay may be paid, at the election of the 
Secretary concerned, in — 

(A) a single lump sum; 

(B) installments over a period not to exceed 
10 years; or 

(C) a combination of lump sum and such in- 
stallments. 

(h) Coordination With Retired or Retainer 
Pay and Disability Compensation.— (1) A mem- 
ber who is paid voluntary separation pay under 
this section and who later qualifies for retired 
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or retainer pay under this title or title 14 shall 
have deducted from each payment of such re- 
tired or retainer pay an amount, in such sched- 
ule of monthly installments as the Secretary 
concerned shall specify, until the total amount 
deducted from such retired or retainer pay is 
equal to the total amount of voluntary separa- 
tion pay so paid. 

(2) (A) Except as provided in subparagraphs (B) 
and (C), a member who is paid voluntary separa- 
tion pay under this section shall not be de- 
prived, by reason of the member's receipt of 
such pay, of any disability compensation to 
which the member is entitled under the laws ad- 
ministered by the Secretary of Veterans Affairs, 
but there shall be deducted from such disability 
compensation an amount, in such schedule of 
monthly installments as the Secretary con- 
cerned shall specify, until the total amount de- 
ducted from such disability compensation is 
equal to the total amount of voluntary separa- 
tion pay so paid, less the amount of Federal in- 
come tax withheld from such pay (such with- 
holding being at the flat withholding rate for 
Federal income tax withholding, as in effect 
pursuant to regulations prescribed under chap- 
ter 24 of the Internal Revenue Code of 1986). 

(B) No deduction shall be made from the dis- 
ability compensation paid to an eligible disabled 
uniformed services retiree under section 1413, or 
to an eligible combat-related disabled uniformed 
services retiree under section 1413a of this title, 
who is paid voluntary separation pay under this 
section. 

(C) No deduction may be made from the dis- 
ability compensation paid to a member for the 
amount of voluntary separation pay received by 
the member because of an earlier discharge or 
release from a period of active duty if the dis- 
ability which is the basis for that disability 
compensation was incurred or aggravated during 
a later period of active duty. 

(3) The requirement under this subsection to 
repay voluntary separation pay following retire- 
ment from the armed forces does not apply to a 
member who was eligible to retire at the time 
the member applied and was accepted for vol- 
untary separation pay and benefits under this 
section. 

(4) The Secretary concerned may waive the re- 
quirement to repay voluntary separation pay 
under paragraphs (1) and (2) if the Secretary de- 
termines that recovery would be against equity 
and good conscience or would be contrary to the 
best interests of the United States. 

(1) Retirement Defined.— In this section, the 
term "retirement" includes a transfer to the 
Fleet Reserve or Fleet Marine Corps Reserve. 

(j) Repayment for Members Who Return to 
Active Duty. — (1) Except as provided in para- 
graphs (2) and (3), a member of the armed forces 
who, after having received all or part of vol- 
untary separation pay under this section, re- 
turns to active duty shall have deducted from 
each payment of basic pay, in such schedule of 
monthly installments as the Secretary con- 
cerned shall specify, until the total amount de- 
ducted from such basic pay equals the total 
amount of voluntary separation pay received. 

(2) Members who are involuntarily recalled to 
active duty or full-time National Guard duty in 



accordance with section 12301(a), 12301(b), 
12301(g), 12302, 12303, or 12304 of this title or sec- 
tion 502(f)(1) of title 32 shall not be subject to 
this subsection. 

(3) Members who are recalled or perform ac- 
tive duty or full-time National Guard duty in 
accordance with section 101(d)(1), 101(d)(2), 
101(d)(5), 12301(d) (insofar as the period served is 
less than 180 consecutive days with the consent 
of the member), 12319, or 12503 of this title, or 
section 114, 115, or 502(f)(2) of title 32 (insofar as 
the period served is less than 180 consecutive 
days with consent of the member), shall not be 
subject to this subsection. 

(4) The Secretary of Defense may waive, in 
whole or in part, repayment required under 
paragraph (1) if the Secretary determines that 
recovery would be against equity and good con- 
science or would be contrary to the best inter- 
ests of the United States. The authority in this 
paragraph may be delegated only to the Under- 
secretary of Defense for Personnel and Readi- 
ness and the Principal Deputy Undersecretary of 
Defense for Personnel and Readiness. 

(k) Termination of Authority. — (1) The au- 
thority to separate a member of the armed 
forces from active duty under subsection (c) 
shall terminate on December 31, 2018. 

(2) A member who separates by the date speci- 
fied in paragraph (1) may continue to be pro- 
vided voluntary separation pay and benefits 
under this section until the member has re- 
ceived the entire amount of pay and benefits to 
which the member is entitled under this section. 

(Added Pub. L. 109-163, div. A, title VI, § 643(a)(1), 
Jan. 6, 2006, 119 Stat. 3306; amended Pub. L. 
109-364, div. A, title VI, § 623(a)(1), (2), Oct. 17, 
2006, 120 Stat. 2256; Pub. L. 111-84, div. A, title X, 
§1073(a)(14), Oct. 28, 2009, 123 Stat. 2473; Pub. L. 
111-383, div. A, title X, §1075(b)(18), Jan. 7, 2011, 
124 Stat. 4370; Pub. L. 112-81, div. A, title V, §526, 
title VI, § 631(f)(4)(A), Dec. 31, 2011, 125 Stat. 1401, 
1465.) 

References in Text 

Chapter 24 of the Internal Revenue Code of 1986, re- 
ferred to in subsec. (h)(2)(A), is classified generally to 
chapter 24 (§3401 et seq.) of Title 26, Internal Revenue 
Code. 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (e)(2)(B). Pub. L. 112-81, § 631(f)(4)(A), 
substituted "474" for "404" and "476" for "406". See 
Codification note above. 

Subsec. (j)(3). Pub. L. 111-383 substituted "this title" 
for "title 10". 

Subsec. (k)(l). Pub. L. 112-81, §526, substituted "De- 
cember 31, 2018" for "December 31, 2012". 

2009— Subsec. (h)(1). Pub. L. 111-84 substituted "quali- 
fies" for "qualities". 

2006— Subsec. (f). Pub. L. 109-364, § 623(a)(1), sub- 
stituted "four" for "two". 

Subsec. (k)(l). Pub. L. 109-364, § 623(a)(2), substituted 
"2012" for "2008". 
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Limitation on Applicability 

Pub. L. 109-163, div. A, title VI, § 643(b), Jan. 6, 2006, 
119 Stat. 3310, which provided that, during- the period 
beginning on Jan. 6, 2006, and ending on Dec. 31, 2008, 
members eligible for separation and for voluntary sepa- 
ration pay and benefits under this section would be 
limited to officers who had met the eligibility require- 
ments of this section, but had not completed more than 
12 years of active service as of the date of separation, 
was repealed by Pub. L. 109-364, div. A, title VI, 
§ 623(a)(3), Oct. 17, 2006, 120 Stat. 2256. 

§ 1176. Enlisted members: retention after comple- 
tion of 18 or more, but less than 20, years of 
service 

(a) Regular Members. — A regular enlisted 
member who is selected to be involuntarily sep- 
arated, or whose term of enlistment expires and 
who is denied reenlistment, and who on the date 
on which the member is to be discharged is 
within two years of qualifying for retirement 
under section 3914 or 8914 of this title, or of 
qualifying for transfer to the Fleet Reserve or 
Fleet Marine Corps Reserve under section 6330 of 
this title, shall be retained on active duty until 
the member is qualified for retirement or trans- 
fer to the Fleet Reserve or Fleet Marine Corps 
Reserve, as the case may be, unless the member 
is sooner retired or discharged under any other 
provision of law. 

(b) Reserve Members in Active Status.— A 
reserve enlisted member serving in an active 
status who is selected to be involuntarily sepa- 
rated (other than for physical disability or for 
cause), or whose term of enlistment expires and 
who is denied reenlistment (other than for phys- 
ical disability or for cause), and who on the date 
on which the member is to be discharged or 
transferred from an active status is entitled to 
be credited with at least 18 but less than 20 
years of service computed under section 12732 of 
this title, may not be discharged, denied reen- 
listment, or transferred from an active status 
without the member's consent before the earlier 
of the following: 

(1) If as of the date on which the member is 
to be discharged or transferred from an active 
status the member has at least 18, but less 
than 19, years of service computed under sec- 
tion 12732 of this title— 

(A) the date on which the member is enti- 
tled to be credited with 20 years of service 
computed under section 12732 of this title; or 

(B) the third anniversary of the date on 
which the member would otherwise be dis- 
charged or transferred from an active status. 

(2) If as of the date on which the member is 
to be discharged or transferred from an active 
status the member has at least 19, but less 
than 20, years of service computed under sec- 
tion 12732 of this title— 

(A) the date on which the member is enti- 
tled to be credited with 20 years of service 
computed under section 12732 of this title; or 

(B) the second anniversary of the date on 
which the member would otherwise be dis- 
charged or transferred from an active status. 

(Added Pub. L. 102-484, div. A, title V, § 541(a), 
Oct. 23, 1992, 106 Stat. 2412; amended Pub. L. 
103-160, div. A, title V, § 562(a), Nov. 30, 1993, 107 
Stat. 1669; Pub. L. 104-106, div. A, title XV, 
§1501(c)(12), Feb. 10, 1996, 110 Stat. 499.) 



Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "section 
12732" for "section 1332" wherever appearing. 

1993— Subsec. (b). Pub. L. 103-160 added subsec. (b) and 
struck out heading and text of former subsec. (b) which 
provided that a reserve enlisted member serving on ac- 
tive duty who was selected to be involuntarily sepa- 
rated, or whose term of enlistment expired and who was 
denied reenlistment, and who on the date on which the 
member was to be discharged or released from active 
duty was entitled to be credited with at least 18 but 
less than 20 years of service computed under section 
1332 of this title, could not be discharged or released 
from active duty without the member's consent before 
the earlier of certain dates. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1993 Amendment 

Section 562(b) of Pub. L. 103-160 provided that: "Sub- 
section (b) of section 1176 of title 10, United States 
Code, as added by subsection (a), shall take effect as of 
October 23, 1992." 

§1177. Members diagnosed with or reasonably 
asserting post-traumatic stress disorder or 
traumatic brain injury: medical examination 
required before administrative separation 

(a) Medical Examination Required. — (1) 
Under regulations prescribed by the Secretary of 
Defense, the Secretary of a military department 
shall ensure that a member of the armed forces 
under the jurisdiction of the Secretary who has 
been deployed overseas in support of a contin- 
gency operation during the previous 24 months, 
and who is diagnosed by a physician, clinical 
psychologist, or psychiatrist as experiencing 
post-traumatic stress disorder or traumatic 
brain injury or who otherwise reasonably al- 
leges, based on the service of the member while 
deployed, the influence of such a condition, re- 
ceives a medical examination to evaluate a diag- 
nosis of post-traumatic stress disorder or trau- 
matic brain injury. 

(2) A member covered by paragraph (1) shall 
not be administratively separated under condi- 
tions other than honorable until the results of 
the medical examination have been reviewed by 
appropriate authorities responsible for evaluat- 
ing, reviewing, and approving the separation 
case, as determined by the Secretary concerned. 

(3) In a case involving post-traumatic stress 
disorder, the medical examination shall be per- 
formed by a clinical psychologist or psychia- 
trist. In cases involving traumatic brain injury, 
the medical examination may be performed by a 
physician, clinical psychologist, psychiatrist, or 
other health care professional, as appropriate. 

(b) Purpose of Medical Examination.— The 
medical examination required by subsection (a) 
shall assess whether the effects of post-trau- 
matic stress disorder or traumatic brain injury 
constitute matters in extenuation that relate to 
the basis for administrative separation under 
conditions other than honorable or the overall 
characterization of service of the member as 
other than honorable. 

(c) Inapplicability to Proceedings Under 
Uniform Code of Military Justice.— The medi- 
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cal examination and procedures required by this 
section do not apply to courts-martial or other 
proceedings conducted pursuant to the Uniform 
Code of Military Justice. 

(Added Pub. L. 111-84, div. A, title V, § 512(a)(1), 
Oct. 28, 2009, 123 Stat. 2280.) 

References in Text 

The Uniform Code of Military Justice, referred to in 
subsec. (c), is classified to chapter 47 (§801 et seq.) of 
this title. 

Prior Provisions 

A prior section 1177, added Pub. L. 103-337, div. A, 
title V, § 560(a)(1), Oct. 5, 1994, 108 Stat. 2777; amended 
Pub. L. 104-106, div. A, title V, § 567(a)(1), title XV, 
§1503(a)(12), Feb. 10, 1996, 110 Stat. 328, 511, related to 
mandatory discharge or retirement of members in- 
fected with HIV-1 virus, prior to repeal by Pub. L. 
104-134, title II, § 2707(a)(1). Apr. 26. 1996, 110 Stat. 
1321-330. 

§ 1178. System and procedures for tracking sepa- 
rations resulting from refusal to participate 
in anthrax vaccine immunization program 

The Secretary of each military department 
shall establish a system for tracking, recording, 
and reporting separations of members of the 
armed forces under the Secretary's jurisdiction 
that result from procedures initiated as a result 
of a refusal to participate in the anthrax vaccine 
immunization program. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 751(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-193; 
amended Pub. L. 111-383, div. A, title VII, §721, 
Jan. 7, 2011, 124 Stat. 4251.) 

Amendments 

2011 — Pub. L. 111-383 struck out subsec. (a) designa- 
tion and heading before "The Secretary" and struck 
out subsec. (b). Text of subsec. (b) read as follows: "The 
Secretary of Defense shall consolidate the information 
recorded under the system described in subsection (a) 
and shall submit to the Committees on Armed Services 
of the Senate and the House of Representatives not 
later than April 1 of each year a report on such infor- 
mation. Bach such report shall include a description 
of— 

"(1) the number of members separated, categorized 
by military department, grade, and active-duty or re- 
serve status; and 

"(2) any other information determined appropriate 
by the Secretary." 

Comptroller General Report 

Pub. L. 106-398, §1 [[div. A], title VII, §751(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-194, directed the Comptroller 
General, not later than Apr. 1, 2002, to submit to com- 
mittees of Congress a report on the effect of the De- 
partment of Defense anthrax vaccine immunization 
program on the recruitment and retention of active 
duty and reserve military personnel and civilian per- 
sonnel of the Department of Defense. 

CHAPTER GO — SEPARATION OF REGULAR 
OFFICERS FOR SUBSTANDARD PERFORM- 
ANCE OF DUTY OR FOR CERTAIN OTHER 
REASONS 

Sec. 

1181. Authority to establish procedures to consider 

the separation of officers for substandard 
performance of duty and for certain other 
reasons. 

1182. Boards of inquiry. 



See. 

[1183. Repealed.] 

1184. Removal of officer: action by Secretary upon 

recommendation of board of inquiry. 

1185. Rights and procedures. 

1186. Officer considered for removal: voluntary re- 

tirement or discharge. 

1187. Officers eligible to serve on boards. 

Amendments 

1998— Pub. L. 105-261, div. A, title V, § 503(c)(2), Oct. 17, 
1998, 112 Stat. 2004, struck out item 1183 "Boards of re- 
view" and substituted "inquiry" for "review" in item 
1184. 

1984— Pub. L. 98-525, title V, § 524(b)(2), Oct. 19, 1984, 98 
Stat. 2524, substituted "Authority to establish proce- 
dures to consider the separation of officers for sub- 
standard performance of duty and for certain other rea- 
sons" for "Authority to convene boards of officers to 
consider separation of officers for substandard perform- 
ance of duty or for certain other reasons" in item 1181. 

§1181. Authority to establish procedures to con- 
sider the separation of officers for sub- 
standard performance of duty and for cer- 
tain other reasons 

(a) Subject to such limitations as the Sec- 
retary of Defense may prescribe, the Secretary 
of the military department concerned shall pre- 
scribe, by regulation, procedures for the review 
at any time of the record of any commissioned 
officer (other than a commissioned warrant offi- 
cer or a retired officer) of the Regular Army, 
Regular Navy, Regular Air Force, or Regular 
Marine Corps to determine whether such officer 
shall be required, because his performance of 
duty has fallen below standards prescribed by 
the Secretary of Defense, to show cause for his 
retention on active duty. 

(b) Subject to such limitations as the Sec- 
retary of Defense may prescribe, the Secretary 
of the military department concerned shall pre- 
scribe, by regulation, procedures for the review 
at any time of the record of any commissioned 
officer (other than a commissioned warrant offi- 
cer or a retired officer) of the Regular Army, 
Regular Navy, Regular Air Force, or Regular 
Marine Corps to determine whether such officer 
should be required, because of misconduct, be- 
cause of moral or professional dereliction, or be- 
cause his retention is not clearly consistent 
with the interests of national security, to show 
cause for his retention on active duty. 

(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2872; amended Pub. L. 98-525, title V, 
§ 524(b)(1), Oct. 19, 1984, 98 Stat. 2524.) 

Amendments 

1984 — Pub. L. 98-525 substituted "Authority to estab- 
lish procedures to consider the separation of officers 
for substandard performance of duty and for certain 
other reasons" for "Authority to convene boards of of- 
ficers to consider separation of officers for substandard 
performance of duty or for certain other reasons" in 
section catchline. 

Subsecs. (a), (b). Pub. L. 98-525 amended subsecs. (a) 
and (b) generally, substituting "Subject to such limita- 
tions as the Secretary of Defense may prescribe, the 
Secretary of the military department concerned shall 
prescribe, by regulation, procedures for the review at 
any time of the record" for "Under regulations pre- 
scribed by the Secretary of Defense, the Secretary of 
the military department concerned may at any time 
convene a board of officers to review the record". 
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Effective Date of 1984 Amendment 

Section 524(b)(3) of Pub. L. 98-525 provided that: "The 
amendments made by paragraphs (1) and (2) [amending 
this section and the analysis to this chapter] shall take 
effect on the first day of the first month that begins 
more than 60 days after the date of the enactment of 
this Act [Oct. 19, 1984], but shall not apply to any case 
in which, before that date, a board of officers has been 
ordered to convene under the provisions of section 1181 
of title 10, United States Code, as in effect before that 
date." 

Effective Date 

Chapter effective Sept. 15, 1981, but the authority to 
prescribe regulations under this chapter effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§ 1182. Boards of inquiry 

(a) The Secretary of the military department 
concerned shall convene boards of inquiry at 
such times and places as the Secretary may pre- 
scribe to receive evidence and make finding's and 
recommendations as to whether an officer who 
is required under section 1181 of this title to 
show cause for retention on active duty should 
be retained on active duty. Each board of in- 
quiry shall be composed of not less than three 
officers having the qualifications prescribed by 
section 1187 of this title. 

(b) A board of inquiry shall give a fair and im- 
partial hearing to each officer required under 
section 1181 of this title to show cause for reten- 
tion on active duty. 

(c) (1) If a board of inquiry determines that the 
officer has failed to establish that he should be 
retained on active duty, it shall recommend to 
the Secretary concerned that the officer not be 
retained on active duty. 

(2) Under regulations prescribed by the Sec- 
retary concerned, an officer as to whom a board 
of inquiry makes a recommendation under para- 
graph (1) that the officer not be retained on ac- 
tive duty may be required to take leave pending 
the completion of the officer's case under this 
chapter. The officer may be required to begin 
such leave at any time following the officer's re- 
ceipt of the report of the board of inquiry, in- 
cluding the board's recommendation for removal 
from active duty, and the expiration of any pe- 
riod allowed for submission by the officer of a 
rebuttal to that report. The leave may be con- 
tinued until the date on which action by the 
Secretary concerned on the officer's case is com- 
pleted or may be terminated at any earlier time. 

(d) (1) If a board of inquiry determines that the 
officer has established that he should be re- 
tained on active duty, the officer's case is 
closed. 

(2) An officer who is required to show cause for 
retention on active duty under subsection (a) of 



section 1181 of this title and who is determined 
under paragraph (1) to have established that he 
should be retained on active duty may not again 
be required to show cause for retention on ac- 
tive duty under such subsection within the one- 
year period beginning on the date of that deter- 
mination. 

(3)(A) Subject to subparagraph (B), an officer 
who is required to show cause for retention on 
active duty under subsection (b) of section 1181 
of this title and who is determined under para- 
graph (1) to have established that he should be 
retained on active duty may again be required 
to show cause for retention at any time. 

(B) An officer who has been required to show 
cause for retention on active duty under sub- 
section (b) of section 1181 of this title and who 
is thereafter retained on active duty may not 
again be required to show cause for retention on 
active duty under such subsection solely be- 
cause of conduct which was the subject of the 
previous proceedings, unless the findings or rec- 
ommendations of the board of inquiry that con- 
sidered his case are determined to have been ob- 
tained by fraud or collusion. 

(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2872; amended Pub. L. 105-261, div. A, 
title V, § 503(b)(1), Oct. 17, 1998, 112 Stat. 2003; 
Pub. L. 106-398, §1 [[div. A], title X, § 1087(d)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-292; Pub. L. 
107-314, div. A, title V, § 506(a), Dec. 2, 2002, 116 
Stat. 2534.) 

Amendments 

2002— Subsec. (c). Pub. L. 107-314 designated existing 
provisions as par. (1) and added par. (2). 

2000 — Subsec. (c). Pub. L. 106-398 made technical cor- 
rection to directory language of Pub. L. 105-261, 
§ 503(b)(1). See 1998 Amendment note below. 

1998— Subsec. (c). Pub. L. 105-261, § 503(b)(1), as amend- 
ed by Pub. L. 106-398, substituted "recommend to the 
Secretary concerned that the officer not be retained on 
active duty" for "send the record of its proceedings to 
a board of review convened under section 1183 of this 
title". 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title X, §1087(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-292, provided that the amend- 
ment made by section 1 [[div. A], title X, § 1087(d)(2)] is 
effective Oct. 17, 1998, and as if included in the Strom 
Thurmond National Defense Authorization Act for Fis- 
cal Year 1999, Pub. L. 105-261, as enacted. 

[§1183. Repealed. Pub. L. 105-261, div. A, title V, 
§ 503(a), Oct. 17, 1998, 112 Stat. 2003] 

Section, added Pub. L. 96-513, title I, §110, Dec. 12, 
1980, 94 Stat. 2873, related to convening and determina- 
tions of boards of review. 

§1184. Removal of officer: action by Secretary 
upon recommendation of board of inquiry 

The Secretary of the military department con- 
cerned may remove an officer from active duty 
if the removal of such officer from active duty is 
recommended by a board of inquiry convened 
under section 1182 of this title. 

(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2874; amended Pub. L. 105-261, div. A, 
title V, § 503(b)(2), (c)(1), Oct. 17, 1998, 112 Stat. 
2003.) 
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Amendments 

1998 — Pub. L. 105-261 substituted "Inquiry" for "re- 
view" in section catchline and "board of inquiry con- 
vened under section 1182 of this title" for "board of re- 
view convened under section 1183 of this title" in text. 

§ 1185. Rights and procedures 

(a) Under regulations prescribed by the Sec- 
retary of Defense, each officer required under 
section 1181 of this title to show cause for reten- 
tion on active duty — 

(1) shall be notified in writing, at least 30 
days before the hearing of his case by a board 
of inquiry, of the reasons for which he is being 
required to show cause for retention on active 
duty; 

(2) shall be allowed a reasonable time, as de- 
termined by the board of inquiry, to prepare 
his showing of cause for his retention on ac- 
tive duty; 

(3) shall be allowed to appear in person and 
to be represented by counsel at proceedings 
before the board of inquiry; and 

(4) shall be allowed full access to, and shall 
be furnished copies of, records relevant to his 
case, except that the board of inquiry shall 
withhold any record that the Secretary con- 
cerned determines should be withheld in the 
interest of national security. 

(b) When a record is withheld under subsection 
(a)(4), the officer whose case is under consider- 
ation shall, to the extent that the interest of na- 
tional security permits, be furnished a summary 
of the record so withheld. 

(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2874.) 

§ 1186. Officer considered for removal: voluntary 
retirement or discharge 

(a) At any time during proceedings under this 
chapter with respect to the removal of an officer 
from active duty, the Secretary of the military 
department concerned may grant a request by 
the officer — 

(1) for voluntary retirement, if the officer is 
qualified for retirement; or 

(2) for discharge in accordance with sub- 
section (b)(2). 

(b) An officer removed from active duty under 
section 1184 of this title shall — 

(1) if eligible for voluntary retirement under 
any provision of law on the date of such re- 
moval, be retired in the grade and with the re- 
tired pay for which he would be eligible if re- 
tired under such provision; and 

(2) if ineligible for voluntary retirement 
under any provision of law on the date of such 
removal — 

(A) be honorably discharged in the grade 
then held, in the case of an officer whose 
case was brought under subsection (a) of sec- 
tion 1181 of this title; or 

(B) be discharged in the grade then held, in 
the case of an officer whose case was brought 
under subsection (b) of section 1181 of this 
title. 

(c) An officer who is discharged under sub- 
section (b)(2) is entitled, if eligible therefor, to 
separation pay under section 1174(a)(2) of this 
title. 



(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2874; amended Pub. L. 101-510, div. A, 
title V, § 501(f)(1), Nov. 5, 1990, 104 Stat. 1550.) 

Amendments 

1990— Subsec. (c). Pub. L. 101-510 substituted "section 
1174(a)(2)" for "section 1174(b)". 

§ 1 187. Officers eligible to serve on boards 

(a) In General. — Except as provided in sub- 
section (b), each board convened under this 
chapter shall consist of officers appointed as fol- 
lows: 

(1) Each member of the board shall be an of- 
ficer of the same armed force as the officer 
being required to show cause for retention on 
active duty. 

(2) Each member of the board shall be in a 
grade above major or lieutenant commander, 
except that at least one member of the board 
shall be in a grade above lieutenant colonel or 
commander. 

(3) Each member of the board shall be senior 
in grade to any officer to be considered by the 
board. 

(b) Retired Officers.— If qualified officers are 
not available in sufficient numbers to comprise 
a board convened under this chapter, the Sec- 
retary of the military department concerned 
shall complete the membership of the board by 
appointing to the board retired officers of the 
same armed force. A retired officer may be ap- 
pointed to such a board only if the retired grade 
of that officer — 

(1) is above major or lieutenant commander 
or, in the case of an officer to be the senior of- 
ficer of the board, above lieutenant colonel or 
commander; and 

(2) is senior to the grade of any officer to be 
considered by the board. 

(c) Ineligibility by Reason of Previous Con- 
sideration of Same Officer. — No person may be 
a member of more than one board convened 
under this chapter to consider the same officer. 

(d) Exclusion Prom Strength Limitation. — A 
retired general or flag officer who is on active 
duty for the purpose of serving on a board con- 
vened under this chapter shall not, while so 
serving, be counted against any limitation on 
the number of general and flag officers who may 
be on active duty. 

(Added Pub. L. 96-513, title I, §110, Dec. 12, 1980, 
94 Stat. 2875; amended Pub. L. 106-65, div. A, 
title V, § 504(a), Oct. 5, 1999, 113 Stat. 590; Pub. L. 
110-417, [div. A], title V, §505, Oct. 14, 2008, 122 
Stat. 4434.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-417, § 505(a)(1), (b), sub- 
stituted "In General" for "Active Duty Officers" in 
heading, redesignated pars. (3) and (4) as (2) and (3), re- 
spectively, and struck out former par. (2) which read as 
follows: "Each member of the board shall be on the ac- 
tive-duty list." 

Subsec. (b). Pub. L. 110-417, § 505(a)(2), struck out "on 
active duty" after "qualified officers" in introductory 
provisions. 

1999 — Pub. L. 106-65 amended text generally. Prior to 
amendment, text consisted of subsecs. (a) and (b) relat- 
ing to officers eligible to serve on boards. 
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CHAPTER ei— RETIREMENT OR SEPARATION 
FOR PHYSICAL DISABILITY 

Sec. 

1201. Regulars and members on active duty for 

more than 30 days: retirement. 

1202. Regulars and members on active duty for 

more than 30 days: temporary disability re- 
tired list. 

1203. Regulars and members on active duty for 

more than 30 days: separation. 

1204. Members on active duty for 30 days or less or 

on inactive-duty training: retirement. 

1205. Members on active duty for 30 days or less: 

temporary disability retired list. 

1206. Members on active duty for 30 days or less or 

on inactive-duty training: separation. 
1206a. Reserve component members unable to per- 
form duties when ordered to active duty: 
disability system processing. 

1207. Disability from intentional misconduct or 

willful neglect: separation. 
1207a. Members with over eight years of active serv- 
ice: eligibility for disability retirement for 
pre-existing conditions. 

1208. Computation of service. 

1209. Transfer to inactive status list instead of sep- 

aration. 

1210. Members on temporary disability retired list: 

periodic physical examination; final deter- 
mination of status. 

1211. Members on temporary disability retired list: 

return to active duty; promotion. 

1212. Disability severance pay. 

1213. Effect of separation on benefits and claims. 

1214. Right to full and fair hearing. 

1214a. Members determined fit for duty in Physical 
Evaluation Board: prohibition on involun- 
tary administrative separation or denial of 
reenlistment due to unsuitability based on 
medical conditions considered in evalua- 
tion. 

1215. Members other than Regulars: applicability 

of laws. 

1216. Secretaries: powers, functions, and duties. 
1216a. Determinations of disability: requirements 

and limitations on determinations. 

1217. Academy cadets and midshipmen: applicabil- 

ity of chapter. 

1218. Discharge or release from active duty: claims 

for compensation, pension, or hospitaliza- 
tion. 

1218a. Discharge or release from active duty: transi- 
tion assistance for reserve component mem- 
bers injured while on active duty. 

1219. Statement of origin of disease or injury: limi- 

tations. 
[1220. Repealed.] 

1221. Effective date of retirement or placement of 

name on temporary disability retired list. 

1222. Physical evaluation boards. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 527(c)(2), Dec. 31, 
2011, 125 Stat. 1402, substituted "Members determined 
fit for duty in Physical Evaluation Board: prohibition 
on involuntary administrative separation or denial of 
reenlistment due to unsuitability based on medical 
conditions considered in evaluation" for "Members de- 
termined fit for duty in Physical Evaluation Board 
evaluation: prohibition on involuntary administrative 
separation due to unsuitability based on medical condi- 
tions considered in evaluation" in item 1214a. 

Pub. L. 111-383, div. A, title V, § 534(a)(2), Jan. 7, 2011, 
124 Stat. 4217, added item 1214a. 

2009— Pub. L. 111-84, div. A, title VI, § 641(b), Oct. 28, 
2009, 123 Stat. 2365, added item 1218a. 

2008— Pub. L. 110-181, div. A, title XVI, § 1642(b), Jan. 
28, 2008, 122 Stat. 465, added item 1216a. 

2006— Pub. L. 109-364, div. A, title V, § 597(a)(2), Oct. 
17, 2006, 120 Stat. 2237, added item 1222. 



2004— Pub. L. 108-375, div. A, title V, §§ 521(b), 555(b)(2), 
Oct. 28, 2004, 118 Stat. 1888, 1914, added item 1206a and 
substituted "Academy cadets and midshipmen: applica- 
bility of chapter" for "Cadets, midshipmen, and avia- 
tion cadets: chapter does not apply to" in item 1217. 

1999— Pub. L. 106-65, div. A, title VI, § 653(a)(2), Oct. 5, 
1999, 113 Stat. 666, added item 1207a. 

1997— Pub. L. 105-85, div. A, title V, § 513(d)(3), Nov. 18, 
1997, 111 Stat. 1731, inserted "or on inactive-duty train- 
ing" after "Members on active duty for 30 days or less" 
in items 1204 and 1206. 

1986— Pub. L. 99-661, div. A, title VI, § 604(d)(4), Nov. 
14, 1986, 100 Stat. 3876, struck out "; disability from in- 
jury" after "30 days or less" in items 1204, 1205, 1206. 

1962— Pub. L. 87-651, title I, § 107(e), Sept. 7, 1962, 76 
Stat. 509, substituted "Discharge or release from active 
duty: claims for compensation, pension, or hospitaliza- 
tion" for "Explanation of rights before discharge" in 
item 1218, and "Statement of origin of disease or in- 
jury: limitations" for "Statement against interest 
void" in item 1219, and struck out item 1220 "Location 
of accredited representatives at military installa- 
tions". 

1958— Pub. L. 85-861, §1(28)(C), Sept. 2, 1958, 72 Stat. 
1451, added item 1221. 

1957— Pub. L. 85-56, title XXII, § 2201(31)(B), June 17, 
1957, 71 Stat. 161, eff. Jan. 1, 1958, added items 1218 to 
1220. 

§ 1201. Regulars and members on active duty for 
more than 30 days: retirement 

(a) Retirement. — Upon a determination by the 
Secretary concerned that a member described in 
subsection (c) is unfit to perform the duties of 
the member's office, grade, rank, or rating be- 
cause of physical disability incurred while enti- 
tled to basic pay or while absent as described in 
subsection (c)(3), the Secretary may retire the 
member, with retired pay computed under sec- 
tion 1401 of this title, if the Secretary also 
makes the determinations with respect to the 
member and that disability specified in sub- 
section (b). 

(b) REQUIRED DETERMINATIONS OF DISABILITY. — 

Determinations referred to in subsection (a) are 
determinations by the Secretary that — 

(1) based upon accepted medical principles, 
the disability is of a permanent nature and 
stable; 

(2) the disability is not the result of the 
member's intentional misconduct or willful 
neglect, and was not incurred during a period 
of unauthorized absence; and 

(3) either— 

(A) the member has at least 20 years of 
service computed under section 1208 of this 
title; or 

(B) the disability is at least 30 percent 
under the standard schedule of rating dis- 
abilities in use by the Department of Veter- 
ans Affairs at the time of the determination; 
and either — 

(i) the disability was not noted at the 
time of the member's entrance on active 
duty (unless clear and unmistakable evi- 
dence demonstrates that the disability ex- 
isted before the member's entrance on ac- 
tive duty and was not aggravated by active 
military service); 

(ii) the disability is the proximate result 
of performing active duty; 

(iii) the disability was incurred in line of 
duty in time of war or national emergency; 
or 



§1201 



TITLE 10— ARMED FORCES 



Page 774 



(iv) the disability was incurred in line of 
duty after September 14, 1978. 

(o) Eligible Members. — This section and sec- 
tions 1202 and 1203 of this title apply to the fol- 
lowing members: 

(1) A member of a regular component of the 
armed forces entitled to basic pay. 

(2) Any other member of the armed forces 
entitled to basic pay who has been called or 
ordered to active duty (other than for training 
under section 10148(a) of this title) for a period 
of more than 30 days. 

(3) Any other member of the armed forces 
who is on active duty but is not entitled to 
basic pay by reason of section 502(b) of title 37 
due to authorized absence (A) to participate in 
an educational program, or (B) for an emer- 
gency purpose, as determined by the Secretary 
concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 91; Pub. L. 
85-861, §1(28)(A), Sept. 2, 1958, 72 Stat. 1451; Pub. 
L. 87-651, title I, § 107(a), Sept. 7, 1962, 76 Stat. 
508; Pub. L. 95-377, §3(1), Sept. 19, 1978, 92 Stat. 
719; Pub. L. 96-343, § 10(c)(1), Sept. 8, 1980, 94 Stat. 
1129; Pub. L. 96-513, title I, §117, Dec. 12, 1980, 94 
Stat. 2878; Pub. L. 99-145, title V, § 513(a)(1)(A), 
Nov. 8, 1985, 99 Stat. 627; Pub. L. 101-189, div. A, 
title XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; 
Pub. L. 103-337, div. A, title XVI, § 1671(c)(6), Oct. 
5, 1994, 108 Stat. 3014; Pub. L. 104-201, div. A, title 
V, §572(a), Sept. 23, 1996, 110 Stat. 2533; Pub. L. 
110-181, div. A, title XVI, § 1641(a), Jan. 28, 2008, 
122 Stat. 464; Pub. L. 110-417, [div. A], title VII, 
§ 727(a), Oct. 14, 2008, 122 Stat. 4510.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1201 


37:272(a) (less clause (5), 
and less 2d proviso). 

37:272(b) (less clause (5), 
and less 2d and last 
provisos). 

37:272(f) (less applicabil- 
ity to 37:272(c) and (e)). 


Oct. 12, 1949, ch. 681. 
§ 402(a) (less clause (5), 
and less 2d proviso), (b) 
(less clause (5), and 
less 2d and last provi- 
sos), (f) (less applica- 
bility to § 402(c) and 
(e)), 63 Stat. 816, 817, 
820. 





The words "any other member" are substituted for 
the words "a member of a Reserve component", in 
37:272(a) and (b), since the words "Reserve component" 
are defined by section 102(k) of the Career Compensa- 
tion Act of 1949, 63 Stat. 805 (37 U.S.C. 231(k)), to in- 
clude members appointed, enlisted, or inducted without 
component. The words "active duty (other than for 
training')" are substituted for the words "extended ac- 
tive duty" for clarity and to reflect the opinion of the 
Comptroller General in 31 Comp. Gen. 95, 99. The words 
"if the Secretary also determines that" are substituted 
for the words "That if condition (5) above is met by a 
finding- that", in 37:272(a) and (b). The words "of such 
member", "upon retirement", and "to receive", in 
37:272(a), are omitted as surplusage. 

In clause (1), the words "based upon accepted medical 
principles" are inserted as a necessary implication of 
the rule stated in 37:272(a)(5) and (b)(5). 

Clause (3)(A) is substituted for 37:272(f) (less applica- 
bility to 37:272(c) and (e)). 37:272(f) is omitted as sur- 
plusage. 

In clause (3)(B), the words "at the time of the deter- 
mination" are substituted for the word "current", in 
37:272(a) and (b). 

Clause (3)(B)(iii) is substituted for 37:272(a) (last pro- 
viso). 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1201 


[No source]. 


[No source]. 





The amendment reflects the Act of April 23, 1956, ch. 
209 (70 Stat 115). (See opinion of Comp. Gen., B-130269, 
March 18, 1957.) 

1962 Act 

The changes correct typographical errors. 

Amendments 

2008— Subsec. (b)(3)(B)(i). Pub. L. 110-417 struck out 
"the member has six months or more of active military 
service and" before "the disability was not noted" and 
substituted "(unless clear and unmistakable evidence 
demonstrates that the disability existed before the 
member's entrance on active duty and was not aggra- 
vated by active military service)" for "(unless compel- 
ling evidence or medical judgment is such to warrant a 
finding that the disability existed before the member's 
entrance on active duty)". 

Pub. L. 110-181 amended cl. (i) generally. Prior to 
amendment, cl. (i) read as follows: "the member has at 
least eight years of service computed under section 1208 
of this title;". 

1996— Pub. L. 104-201 added subsecs. (a) and (c), des- 
ignated existing provisions as subsec. (b), and sub- 
stituted introductory provisions of subsec. (b) for 
"Upon a determination by the Secretary concerned 
that a member of a regular component of the armed 
forces entitled to basic pay, or any other member of the 
armed forces entitled to basic pay who has been called 
or ordered to active duty (other than for training under 
section 10148(a) of this title) for a period of more than 
30 days, is unfit to perform the duties of his office, 
grade, rank, or rating because of physical disability in- 
curred while entitled to basic pay, the Secretary may 
retire the member, with retired pay computed under 
section 1401 of this title, if the Secretary also deter- 
mines that — ". 

1994— Pub. L. 103-337 substituted "10148(a)" for 
"270(b)" in introductory provisions. 

1989— Par. (3)(B). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1985— Par. (1). Pub. L. 99-145 inserted "and stable" 
after "permanent nature". 

1980— Par. (3)(B)(iv). Pub. L. 96-513 substituted "after 
September 14, 1978" for "during the period beginning on 
September 15, 1978, and ending on September 30, 1982, 
except that the condition provided for in this item 
shall not be effective during such period unless the 
President determines that such condition should be ef- 
fective during such period and issues an Executive 
order to that effect". 

Pub. L. 96-343 added cl. (iv). 

1978— Par. (3)(B)(iv). Pub. L. 95-377 added cl. (iv) 
which provided additional condition, effective on Presi- 
dential determination, that the disability was incurred 
in the line of duty during Sept. 15, 1978, through Sept. 
30, 1979, and which terminated on Sept. 30, 1979. See Ef- 
fective and Termination Dates of 1978 Amendment note 
set out under this section. 

1962 — Pub. L. 87-651 substituted "training under sec- 
tion 270(b) of this title)" for "training) under section 
270(b) of this title". 

1958— Pub. L. 85-861 inserted "under section 270(b) of 
this title" after "(other than for training)". 

Effective Date of 1996 Amendment 

Section 572(d) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 1202 and 1203 of this title] shall take 
effect on the date of the enactment of this Act [Sept. 
23, 1996] and shall apply with respect to physical dis- 
abilities incurred on or after such date." 
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Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective and Termination Dates of 1978 
Amendment 

Section 3 of Pub. L. 95-377 provided that the amend- 
ment made by that section is effective only for the pe- 
riod beginning- Sept. 15, 1978, and ending Sept. 30, 1979. 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a(b) of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

Executive Order No. 12239 

Ex. Ord. No. 12239, Sept. 21, 1980, 45 F.R. 62967, which 
related to suspension of certain promotion and disabil- 
ity separation limitations, was revoked by Ex. Ord. No. 
12396, Dec. 9, 1982, 47 F.R. 55897, set out as a note under 
section 301 of Title 3, The President. 

§ 1202. Regulars and members on active duty for 
more than 30 days: temporary disability re- 
tired list 

Upon a determination by the Secretary con- 
cerned that a member described in section 
1201(c) of this title would be qualified for retire- 
ment under section 1201 of this title but for the 
fact that his disability is not determined to be 
of a permanent nature and stable, the Secretary 
shall, if he also determines that accepted medi- 
cal principles indicate that the disability may 
be of a permanent nature, place the member's 
name on the temporary disability retired list, 
with retired pay computed under section 1401 of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 92; Pub. L. 
85-861, §1(28)(A), Sept. 2, 1958, 72 Stat. 1451; Pub. 
L. 87-651, title I, § 107(a), Sept. 7, 1962, 76 Stat. 
508; Pub. L. 99-145, title V, § 513(a)(1)(B), Nov. 8, 
1985, 99 Stat. 627; Pub. L. 103-337, div. A, title 
XVI, § 1671(c)(6), Oct. 5, 1994, 108 Stat. 3014; Pub. 
L. 104-201, div. A, title V, § 572(b), Sept. 23, 1996, 
110 Stat. 2533.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1202 


37:272(a) (clause (5)). 
37:272(b) (clause (5)). 


Oct. 12, 1949, ch. 681, 
§ 402(a) (clause (5)), (b) 
(clause (5)), 63 Stat. 
816, 817. 





The first 82 words are inserted for clarity and are 
based on the rule stated in section 1201 of this title, 
which restates that part of 37:272(a), (b), and (f) relating 
to retirement for physical disability. The revised sec- 
tion incorporates by reference those provisions which 
are identical for retirement and for placement on the 
temporary disability retired list. This is possible, since 
37:272(f) applies to placement on the temporary disabil- 
ity retired list as well as to retirement (see opinion of 
the Judge Advocate General of the Army (JAGA 1953/ 
1900, 9 Mar. 1953)). 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1202 


[No source]. 


[No source]. 





The amendment reflects the Act of April 23, 1956, ch. 
209 (70 Stat 115). (See opinion of Comp. Gen., B-130269, 
March 18, 1957.) 



1962 ACT 

The changes correct typographical errors. 

Amendments 

1996 — Pub. L. 104-201 substituted "a member described 
in section 1201(c) of this title" for "a member of a regu- 
lar component of the armed forces entitled to basic 
pay, or any other member of the armed forces entitled 
to basic pay who has been called or ordered to active 
duty (other than for training under section 10148(a) of 
this title) for a period of more than 30 days,". 

1994— Pub. L. 103-337 substituted "10148(a)" for 
"270(b)". 

1985 — Pub. L. 99-145 inserted "and stable" after "de- 
termined to be of a permanent nature". 

1962 — Pub. L. 87-651 substituted "training under sec- 
tion 270(b) of this title)" for "training) under section 
270(b) of this title". 

1958— Pub. L. 85-861 inserted "under section 270(b) of 
this title" after "(other than for training)". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Sept. 23, 1996, 
and applicable with respect to physical disabilities in- 
curred on or after such date, see section 572(d) of Pub. 
L. 104-201, set out as a note under section 1201 of this 
title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 1203. Regulars and members on active duty for 
more than 30 days: separation 

(a) Separation. — Upon a determination by the 
Secretary concerned that a member described in 
section 1201(c) of this title is unfit to perform 
the duties of the member's office, grade, rank, 
or rating because of physical disability incurred 
while entitled to basic pay or while absent as de- 
scribed in section 1201(c)(3) of this title, the 
member may be separated from the member's 
armed force, with severance pay computed under 
section 1212 of this title, if the Secretary also 
makes the determinations with respect to the 
member and that disability specified in sub- 
section (b). 

(b) Required Determinations of Disability.— 
Determinations referred to in subsection (a) are 
determinations by the Secretary that — 

(1) the member has less than 20 years of serv- 
ice computed under section 1208 of this title; 
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(2) the disability is not the result of the 
member's intentional misconduct or willful 
neglect, and was not incurred during a period 
of unauthorized absence; 

(3) based upon accepted medical principles, 
the disability is or may be of a permanent na- 
ture; and 

(4) either — 

(A) the disability is less than 30 percent 
under the standard schedule of rating dis- 
abilities in use by the Department of Veter- 
ans Affairs at the time of the determination, 
and the disability was (i) the proximate re- 
sult of performing active duty, (ii) incurred 
in line of duty in time of war or national 
emergency, or (iii) incurred in line of duty 
after September 14, 1978; 

(B) the disability is less than 30 percent 
under the standard schedule of rating dis- 
abilities in use by the Department of Veter- 
ans Affairs at the time of the determination, 
the disability was not noted at the time of 
the member's entrance on active duty (un- 
less clear and unmistakable evidence dem- 
onstrates that the disability existed before 
the member's entrance on active duty and 
was not aggravated by active military serv- 
ice), or 

(C) the disability is at least 30 percent 
under the standard schedule of rating dis- 
abilities in use by the Department of Veter- 
ans Affairs at the time of the determination, 
the disability was neither (i) the proximate 
result of performing active duty, (ii) in- 
curred in line of duty in time of war or na- 
tional emergency, nor (iii) incurred in line of 
duty after September 14, 1978, and the mem- 
ber has less than eight years of service com- 
puted under section 1208 of this title on the 
date when he would otherwise be retired 
under section 1201 of this title or placed on 
the temporary disability retired list under 
section 1202 of this title. 

However, if the member is eligible for transfer 
to the inactive status list under section 1209 of 
this title, and so elects, he shall be transferred 
to that list instead of being separated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 92; Pub. L. 
85-861, §1(28)(A), Sept. 2, 1958, 72 Stat. 1451; Pub. 
L. 87-651, title I, § 107(a), Sept. 7, 1962, 76 Stat. 
508; Pub. L. 95-377, §3(2), (3), Sept. 19, 1978, 92 
Stat. 719, 720; Pub. L. 96-343, § 10(c)(2), (3), Sept. 
8, 1980, 94 Stat. 1129; Pub. L. 96-513, title I, §117, 
Dec. 12, 1980, 94 Stat. 2878; Pub. L. 101-189, div. A, 
title XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; 
Pub. L. 103-337, div. A, title XVI, § 1671(c)(6), Oct. 
5, 1994, 108 Stat. 3014; Pub. L. 104-201, div. A, title 
V, §572(c), Sept. 23, 1996, 110 Stat. 2533; Pub. L. 

110- 181, div. A, title XVI, § 1641(b), Jan. 28, 2008, 
122 Stat. 465; Pub. L. 110-417, [div. A], title VII, 
§ 727(b), Oct. 14, 2008, 122 Stat. 4510; Pub. L. 

111- 383, div. A, title X, § 1075(b)(19), (e)(12), Jan. 7, 
2011, 124 Stat. 4370, 4375.) 



Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1203 


37:272(a) (2d proviso). 
37:272(b) (2d and last pro- 
visos). 


Oct. 12, 1949. ch. 681, 
§ 402(a) (2d proviso), (b) 
(2d and last provisos), 
63 Stat. 816, 817. 





To state fully in the revised section the rule con- 
tained in 37:272(a) (2d proviso) and 272(b) (2d and last 
provisos), the provisions of 37:272(a) (less clause (5), and 
less 1st proviso), 272(b) (less clause (5), and less 1st pro- 
viso) and 272(f) (less applicability to 37:272(c) and (e)), 
also contained in section 1201 of this title, are repeated. 
The words "the member may be separated" are sub- 
stituted for the words "the member concerned shall not 
be eligible for any disability retirement provided In 
this section, but may be separated for physical disabil- 
ity," in 37:272(a) (2d proviso) and 37:272(b) (2d proviso). 

Clause (1) is Inserted for clarity, since a member who 
had over 20 years of service would qualify under section 
1201 or 1202 of this title. 

Clause (4)(A) is substituted for 37:272(a) (1st 20 words 
of 2d proviso). 

Clause (4)(B) is substituted for 37:272(b) (1st 20 words 
of 2d proviso). 

Clause (4)(C) is substituted for 37:272(b) (last proviso). 

The last sentence of the revised section, relating to 
transfer to the inactive status list, is inserted for clar- 
ity because of section 1209 of this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1203 


[No source]. 


[No source]. 





The amendment reflects the Act of April 23, 1956, ch. 
209 (70 Stat 115). (See opinion of Comp. Gen., B-130269, 
March 18, 1957.) 

1962 ACT 



The changes correct typographical errors. 

Amendments 

2011— Subsec. (b)(4)(B). Pub. L. 111-383, §1075(e)(12), 
made technical amendment to directory language of 
Pub. L. 110-417, § 727(b)(2). See 2008 Amendment note 
below. 

Pub. L. 111-383, §1075(b)(19), substituted "determina- 
tion," for "determination,,". 

2008— Subsec. (b)(4)(B). Pub. L. 110-417, § 727(b)(2), as 
amended by Pub. L. 111-383, §1075(e)(12), substituted 
"(unless clear and unmistakable evidence demonstrates 
that the disability existed before the member's en- 
trance on active duty and was not aggravated by active 
military service)" for "(unless evidence or medical 
judgment is such to warrant a finding that the disabil- 
ity existed before the member's entrance on active 
duty)". 

Pub. L. 110-417, § 727(b)(1), struck out "the member 
has six months or more of active military service, and" 
before "the disability was not noted". 

Pub. L. 110-181 substituted ", the member has six 
months or more of active military service, and the dis- 
ability was not noted at the time of the member's en- 
trance on active duty (unless evidence or medical judg- 
ment is such to warrant a finding that the disability 
existed before the member's entrance on active duty)" 
for "and the member has at least eight years of service 
computed under section 1208 of this title". 

1996 — Pub. L. 104-201 added subsec. (a), designated ex- 
isting provisions as subsec. (b), and substituted intro- 
ductory provisions of subsec. (b) for "Upon a deter- 
mination by the Secretary concerned that a member of 
a regular component of the armed forces entitled to 
basic pay, or any other member of the armed forces en- 
titled to basic pay who has been called or ordered to ac- 
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tive duty (other than for training under section 10148(a) 
of this title) for a period of more than 30 days, is unfit 
to perform the duties of his office, grade, rank, or rat- 
ing because of physical disability incurred while enti- 
tled to basic pay, the member may be separated from 
his armed force, with severance pay computed under 
section 1212 of this title, if the Secretary also deter- 
mines that — ". 

1994— Pub. L. 103-337 substituted "10148(a)" for 
"270(b)" in introductory provisions. 

1989— Par. (4)(A) to (C). Pub. L. 101-189 substituted 
"Department of Veterans Affairs" for "Veterans' Ad- 
ministration" wherever appearing. 

1980— Par. (4)(A)(iii). Pub. L. 96-513 substituted "after 
September 14, 1978" for "during the period beginning on 
September 15, 1978, and ending on September 30, 1982, 
except that the condition provided for in this item 
shall not be effective during such period unless the 
President determines that such condition should be ef- 
fective during such period and issues an Executive 
order to that effect". 

Pub. L. 96-343, § 10(c)(2), added cl. (iii). 

Par. (4)(C). Pub. L. 96-513 substituted "after Septem- 
ber 14, 1978" for "during the period beginning on Sep- 
tember 15, 1978, and ending on September 30, 1982, ex- 
cept that the condition provided for in this item shall 
not be effective during such period unless the President 
determines that such condition should be effective dur- 
ing such period and issues an Executive order to that 
effect" in cl. (iii). 

Pub. L. 96-343, § 10(c)(3), substituted "(i) the proxi- 
mate result of performing active duty, (ii) incurred in 
line of duty in time of war or national emergency, nor 
(iii) incurred in line of duty during the period begin- 
ning on September 15, 1978, and ending on September 
30, 1982, except that the condition provided for in this 
item shall not be effective during such period unless 
the President determines that such condition should be 
effective during such period and issues an Executive 
order to that effect" for "the proximate result of per- 
forming active duty nor incurred in line of duty in time 
of war or national emergency". 

1978— Par. (4)(A)(iii). Pub. L. 95-377, §3(2), added cl. 
(Iii) which provided additional conditions, effective on 
Presidential determination, that the disability was in- 
curred in the line of duty during Sept. 15, 1978, through 
Sept. 30, 1979, and which terminated on Sept. 30, 1979. 
See Effective and Termination Dates of 1978 Amend- 
ment note set out under this section. 

Par. (4)(C). Pub. L. 95-377, §3(3), designated existing 
conditions of performing active duty and incurred in 
line of duty In time of war or national emergency as 
els. (i) and (ii) and added cl. (iii) providing additional 
condition, effective on Presidential determination, that 
the disability was incurred in line of duty during Sept. 
15, 1978, through Sept. 30, 1979, and terminated on Sept. 
30, 1979. See Effective and Termination Dates of 1978 
Amendment note set out under this section. 

1962 — Pub. L. 87-651 substituted "training under sec- 
tion 270(b) of this title)" for "training) under section 
270(b) of this title." 

1958— Pub. L. 85-861 Inserted "under section 270(b) of 
this title" after "(other than for training)". 

Effective Date of 2011 Amendment 

Pub. L. 111-383, dlv. A, title X, §1075(e)(12), Jan. 7, 
2011, 124 Stat. 4375, provided that the amendment by 
section 1075(e)(12) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Sept. 23, 1996, 
and applicable with respect to physical disabilities in- 
curred on or after such date, see section 572(d) of Pub. 
L. 104-201, set out as a note under section 1201 of this 
title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 



103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective and Termination Dates of 1978 
Amendment 

Section 3 of Pub. L. 95-377 provided that the amend- 
ment made by that section is effective only for the pe- 
riod beginning Sept. 15, 1978, and ending Sept. 30, 1979. 

Suspension of Certain Promotion and Disability 
Separation Limitations 

For provisions relating to the suspension of certain 
promotion and disability separation limitations, see 
Ex. Ord. No. 12239, Sept. 21, 1980, 45 F.R. 62967, set out 
as a note under section 1201 of this title. 

§ 1204. Members on active duty for 30 days or 
less or on inactive-duty training: retirement 

Upon a determination by the Secretary con- 
cerned that a member of the armed forces not 
covered by section 1201, 1202, or 1203 of this title 
is unfit to perform the duties of his office, grade, 
rank, or rating because of physical disability, 
the Secretary may retire the member with re- 
tired pay computed under section 1401 of this 
title, if the Secretary also determines that — 

(1) based upon accepted medical principles, 
the disability is of a permanent nature and 
stable; 

(2) the disability — 

(A) was incurred before September 24, 1996, 
as the proximate result of — 

(i) performing active duty or inactive- 
duty training; 

(ii) traveling directly to or from the 
place at which such duty is performed; or 

(iii) an injury, illness, or disease in- 
curred or aggravated while remaining 
overnight, immediately before the com- 
mencement of inactive-duty training, or 
while remaining overnight between succes- 
sive periods of inactive-duty training, at 
or in the vicinity of the site of the inac- 
tive-duty training, if the site of the inac- 
tive-duty training is outside reasonable 
commuting distance of the member's resi- 
dence; 

(B) is a result of an injury, illness, or dis- 
ease incurred or aggravated in line of duty 
after September 23, 1996— 

(i) while performing active duty or inac- 
tive-duty training; 

(ii) while traveling directly to or from 
the place at which such duty is performed; 
or 

(iii) while remaining overnight, imme- 
diately before the commencement of inac- 
tive-duty training, or while remaining 
overnight between successive periods of in- 
active-duty training, at or in the vicinity 
of the site of the inactive-duty training; or 

(C) is a result of an injury, illness, or dis- 
ease incurred or aggravated in line of duty — 

(i) while the member was serving on fu- 
neral honors duty under section 12503 of 
this title or section 115 of title 32; 
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(ii) while the member was traveling to or 
from the place at which the member was 
to so serve; or 

(iii) while the member remained over- 
night at or in the vicinity of that place 
immediately before so serving, if the place 
is outside reasonable commuting distance 
from the member's residence; 

(3) the disability is not the result of the 
member's intentional misconduct or willful 
neglect, and was not incurred during a period 
of unauthorized absence; and 

(4) either — 

(A) the member has at least 20 years of 
service computed under section 1208 of this 
title; or 

(B) the disability is at least 30 percent 
under the standard schedule of rating dis- 
abilities in use by the Department of Veter- 
ans Affairs at the time of the determination. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 93; Pub. L. 
99-145, title V, § 513(a)(1)(A), Nov. 8, 1985, 99 Stat. 
627; Pub. L. 99-661, div. A, title VI, § 604(d)(1), 
(2)(A), Nov. 14, 1986, 100 Stat. 3876; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 102-484, div. A, title 
V, § 516(a), Oct. 23, 1992, 106 Stat. 2407; Pub. L. 
104-201, div. A, title V, §534, Sept. 23, 1996, 110 
Stat. 2521; Pub. L. 105-85, div. A, title V, 
§ 513(c)(1), (d)(1), Nov. 18, 1997, 111 Stat. 1730, 1731; 
Pub. L. 106-65, div. A, title V, §578(i)(3), Oct. 5, 
1999, 113 Stat. 629; Pub. L. 107-107, div. A, title V, 
§ 513(b), Dec. 28, 2001, 115 Stat. 1093.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1204 


37:271(a). 

37:272(c) (less clause (5), 
and less last proviso). 

37:272(f) (as applicable to 
37:272(c)). 


Oct. 12, 1949, ch. 681, 
§§ 401(a), 402(c) (less 
clause (5), and less last 
proviso), 402(f) (as ap- 
plicable to § 402(c)), 63 
Stat. 816, 817, 820. 





37:271(a) is omitted as surplusage. As It relates to re- 
tirement it is only a statement of the general coverage 
of the retirement sections of this chapter. As it relates 
to separation it is only a statement of the general cov- 
erage of the separation sections of this chapter. The 
words "a member * * * not covered by section 1201, 
1202, or 1203 of this title" are substituted for the words 
"a member * * * other than those members covered in 
subsections (a) and (b) of this section". The words "if 
the Secretary also determines that" are substituted for 
the words "That if condition (5) above is met by a find- 
ing that", in 37:272(c). The words "of such member", 
"upon retirement", and "to receive", in 37:272(c), are 
omitted as surplusage. 

In clause (1), the words "based upon accepted medical 
principles" are inserted as a necessary implication of 
the rule stated in 37:272(c)(5). 

In clause (2), the word "disability" is substituted for 
the word "injury" to make clear, in view of 37:278, that 
members on active duty for 30 days or less are on the 
same footing as those on active duty for a longer pe- 
riod, with respect to the effect of misconduct or ne- 
glect. 

In clause (3), the words "and was not incurred during 
a period of unauthorized absence" are inserted to con- 
form to other revised sections of this chapter and be- 
cause of section 1207 of this title. The words "full-time 
training duty, other full-time duty" are omitted as 
covered by the words "active duty". 

Clause (4)(A) is substituted for 37:272(f) (as applicable 
to 37:272(c)). 37:272(f) (proviso) is omitted as surplusage. 



In clause (4)(B), the words "at the time of the deter- 
mination" are substituted for the word "current", in 
37:272(c). 

Amendments 

2001— Par. (2)(B)(iii). Pub. L. 107-107, struck out ", if 
the site of the inactive-duty training is outside reason- 
able commuting distance of the member's residence" 
before semicolon. 
1999— Par. (2)(C). Pub. L. 106-65 added subpar. (C). 
1997— Pub. L. 105-85, § 513(d)(1), amended section 
catchline generally, inserting "or on inactive-duty 
training" after "30 days or less". 

Par. (2). Pub. L. 105-85, § 513(c)(1), amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"the disability is the proximate result of, or was in- 
curred in line of duty after the date of the enactment 
of this Act as a result of — 

"(A) performing active duty or inactive-duty train- 
ing; 

"(B) traveling directly to or from the place at 
which such duty is performed; or 

"(C) an injury, illness, or disease incurred or aggra- 
vated while remaining overnight, between successive 
periods of inactive-duty training, at or in the vicinity 
of the site of the inactive duty training, if the site is 
outside reasonable commuting distance of the mem- 
ber's residence;". 

1996— Par. (2). Pub. L. 104-201 amended par. (2) gener- 
ally. Prior to amendment, par. (2) read as follows: "the 
disability is the proximate result of performing active 
duty or inactive-duty training or of traveling directly 
to or from the place at which such duty is performed;". 

1992— Par. (2). Pub. L. 102-484 inserted before semi- 
colon at end "or of traveling directly to or from the 
place at which such duty is performed". 

1989— Par. (4)(B). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1986 — Pub. L. 99-661 struck out "; disability from in- 
jury" after "30 days or less" in section catchline and 
"resulting from an injury" after "because of physical 
disability" in provisions preceding par. (1). 

1985— Par. (1). Pub. L. 99-145 inserted "and stable" 
after "permanent nature". 

Effective Date of 1992 Amendment 

Section 516(b) of Pub. L. 102-484 provided that: "The 
amendments made by subsection (a) [amending this 
section and section 1206 of this title] shall take effect 
with respect to disabilities incurred on or after Novem- 
ber 14, 1986, but any benefits or services payable by rea- 
son of the applicability of those amendments during 
the period beginning on November 14, 1986, and ending 
on the date of the enactment of this Act [Oct. 23, 1992] 
shall be subject to the availability of appropriations." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

§ 1205. Members on active duty for 30 days or 
less: temporary disability retired list 

Upon a determination by the Secretary con- 
cerned that a member of the armed forces not 
covered by section 1201, 1202, or 1203 of this title 
would be qualified for retirement under section 
1204 of this title but for the fact that his disabil- 
ity is not determined to be of a permanent na- 
ture and stable, the Secretary shall, if he also 
determines that accepted medical principles in- 
dicate that the disability may be of a permanent 
nature, place the member's name on the tem- 
porary disability retired list, with retired pay 
computed under section 1401 of this title. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 94; Pub. L. 
99-145, title V, § 513(a)(1)(B), Nov. 8, 1985, 99 Stat. 
627; Pub. L. 99-661, div. A, title VI, 
§604(d)(2)[(B)], Nov. 14, 1986, 100 Stat. 3876.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1205 


37:272(c) (clause (5)). 


Oct. 12, 1949, ch. 681. 






§ 402(c) (clause (5)). 63 






Stat. 818. 



The first 52 words are inserted for clarity and are 
based on the rule stated in section 1204 of this title, 
which restates that part of 37:272(c) relating to retire- 
ment for physical disability. The revised section incor- 
porates by reference those provisions which are iden- 
tical for retirement and for placement on the tem- 
porary disability retired list. This is possible, since 
37:272(f) applies to placement on the temporary disabil- 
ity retired list as well as to retirement (see opinion of 
the Judge Advocate General of the Army (JAGA 1953/ 
1900, 9 Mar. 1953)). 

Amendments 

1986— Pub. L. 99-661 struck out "; disability from in- 
jury" after "30 days or less" in section catchline. 

1985 — Pub. L. 99-145 inserted "and stable" after "de- 
termined to be of a permanent nature". 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

§ 1206. Members on active duty for 30 days or 
less or on inactive-duty training: separation 

Upon a determination by the Secretary con- 
cerned that a member of the armed forces not 
covered by section 1201, 1202, or 1203 of this title 
is unfit to perform the duties of his office, grade, 
rank, or rating because of physical disability, 
the member may be separated from his armed 
force, with severance pay computed under sec- 
tion 1212 of this title, if the Secretary also de- 
termines that — 

(1) the member has less than 20 years of serv- 
ice computed under section 1208 of this title; 

(2) the disability is a result of an injury, ill- 
ness, or disease incurred or aggravated in line 
of duty — 

(A) while — 

(i) performing active duty or inactive- 
duty training; 

(ii) traveling directly to or from the 
place at which such duty is performed; or 

(iii) remaining overnight immediately 
before the commencement of inactive-duty 
training, or while remaining overnight be- 
tween successive periods of inactive-duty 
training, at or in the vicinity of the site of 
the inactive-duty training, if the site is 
outside reasonable commuting distance of 
the member's residence; or 

(B) while the member — 

(i) was serving on funeral honors duty 
under section 12503 of this title or section 
115 of title 32; 

(ii) was traveling to or from the place at 
which the member was to so serve; or 

(iii) remained overnight at or in the vi- 
cinity of that place immediately before so 
serving; 



(3) the disability is not the result of the 
member's intentional misconduct or willful 
neglect, and was not incurred during a period 
of unauthorized absence; 

(4) based upon accepted medical principles, 
the disability is or may be of a permanent na- 
ture; and 

(5) the disability is less than 30 percent 
under the standard schedule of rating disabil- 
ities in use by the Department of Veterans Af- 
fairs at the time of the determination, and, in 
the case of a disability incurred before October 
5, 1999, was the proximate result of performing 
active duty or inactive-duty training or of 
traveling directly to or from the place at 
which such duty is performed. 

However, if the member is eligible for transfer 
to the inactive status list under section 1209 of 
this title, and so elects, he shall be transferred 
to that list instead of being separated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 94; Pub. L. 
99-661, div. A, title VI, § 604(d)(1), (3), Nov. 14, 
1986, 100 Stat. 3876; Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. 
L. 102-484, div. A, title V, § 516(a), Oct. 23, 1992, 
106 Stat. 2407; Pub. L. 105-85, div. A, title V, 
§ 513(c)(2), (d)(2), Nov. 18, 1997, 111 Stat. 1731; Pub. 
L. 106-65, div. A, title V, §578(i)(4), title VI, 
§ 653(c), Oct. 5, 1999, 113 Stat. 629, 667; Pub. L. 
107-107, div. A, title V, § 513(b), title X, 
§ 1048(c)(6), Dec. 28, 2001, 115 Stat. 1093, 1226.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1206 


37:272(c) (last proviso). 


Oct. 12, 1949. ch. 681, 






§402(o) (last proviso), 






63 Stat. 818. 



To state fully in the revised section the rule con- 
tained in 37:272(c) (last proviso), the provisions of 
37:272(c) (less clause (5), and less 1st proviso), and 272(f) 
(as applicable to 272(c)), also contained in section 1204 
of this title, are repeated. The words "the member may 
be separated" are substituted for the words "the mem- 
ber concerned shall not be eligible for any disability re- 
tirement provided in this section, but may be separated 
for physical disability". 

Clause (1) is inserted for clarity, since a member who 
had over 20 years of service would qualify under section 
1204 or 1205 of this title. 

The last sentence of the revised section, relating to 
transfer to the inactive status list, is inserted for clar- 
ity because of section 1209 of this title. 

Amendments 

2001— Par. (2)(B)(iii). Pub. L. 107-107, § 513(b), struck 
out ", if the place is outside reasonable commuting dis- 
tance from the member's residence" before semicolon 
at end. 

Par. (5). Pub. L. 107-107, § 1048(c)(6), substituted "Oc- 
tober 5, 1999," for "the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 2000,". 

1999— Par. (2). Pub. L. 106-65, §578(i)(4), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "the disability is a result of an injury, illness, or 
disease incurred or aggravated in line of duty while — 
"(A) performing active duty or inactive-duty train- 
ing; 

"(B) traveling directly to or from the place at 
which such duty is performed; or 

"(C) while remaining overnight immediately before 
the commencement of inactive-duty training, or 
while remaining overnight between successive peri- 
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ods of Inactive-duty training, at or in the vicinity of 
the site of the Inactive-duty training, if the site is 
outside reasonable commuting distance of the mem- 
ber's residence;". 

Par. (5). Pub. L. 106-65, §653(c), inserted ", in the case 
of a disability incurred before the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2000," after "determination, and". 

1997— Pub. L. 105-85, § 513(d)(2), amended section 
catchline generally, inserting "or on inactive-duty 
training" after "30 days or less". 

Pars. (2) to (5). Pub. L. 105-85, § 513(c)(2), added par. (2) 
and redesignated former pars. (2) to (4) as (3) to (5), re- 
spectively. 

1992— Par. (4). Pub. L. 102-484 Inserted before period at 
end "or of traveling directly to or from the place at 
which such duty is performed". 

1989— Par. (4). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1986— Pub. L. 99-661 struck out "; disability from in- 
jury" after "30 days or less" in section catchline and 
"resulting from an injury" after "because of physical 
disability" In provisions preceding par. (1). 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective with respect 
to disabilities Incurred on or after Nov. 14, 1986, with 
any benefits or services payable by reason of applicabil- 
ity of that amendment during period beginning Nov. 14, 
1986, and ending Oct. 23, 1992, subject to availability of 
appropriations, see section 516(b) of Pub. L. 102-484, set 
out as a note under section 1204 of this title. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, Illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

§ 1206a. Reserve component members unable to 
perform duties when ordered to active duty: 
disability system processing 

(a) Members Released From Active Duty 
Within 30 Days. — A member of a reserve compo- 
nent who is ordered to active duty for a period 
of more than 30 days and is released from active 
duty within 30 days of commencing such period 
of active duty for a reason stated in subsection 
(b) shall be considered for all purposes under 
this chapter to have been serving under an order 
to active duty for a period of 30 days or less. 

(b) Applicable Reasons for Release.— Sub- 
section (a) applies in the case of a member re- 
leased from active duty because of a failure to 
meet — 

(1) physical standards for retention due to a 
preexisting condition not aggravated during 
the period of active duty; or 

(2) medical or dental standards for deploy- 
ment due to a preexisting condition not aggra- 
vated during the period of active duty. 

(c) Savings Provision for Medical Care Pro- 
vided While on Active Duty. — Notwithstanding 
subsection (a), any benefit under chapter 55 of 
this title received by a member described in sub- 
section (a) or a dependent of such member before 
or during the period of active duty shall not be 
subject to recoupment or otherwise affected. 

(Added Pub. L. 108-375, div. A, title V, § 521(a), 
Oct. 28, 2004, 118 Stat. 1887.) 



§ 1207. Disability from intentional misconduct or 
willful neglect: separation 

Each member of the armed forces who incurs 
a physical disability that, in the determination 
of the Secretary concerned, makes him unfit to 
perform the duties of his office, grade, rank, or 
rating, and that resulted from his intentional 
misconduct or willful neglect or was incurred 
during a period of unauthorized absence, shall be 
separated from his armed force without entitle- 
ment to any benefits under this chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 94.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 
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37:278. 


Oct. 12, 1949. ch. 681, §408. 
63 Stat. 823. 





The words "Each member * * * who" are substituted 
for the words "When a member * * * such member". 
The words "Is determined to have" are omitted as sur- 
plusage. 



§ 1207a. Members with over eight years of active 
service: eligibility for disability retirement 
for pre-existing conditions 

(a) In the case of a member described in sub- 
section (b) who would be covered by section 1201, 
1202, or 1203 of this title but for the fact that the 
member's disability is determined to have been 
incurred before the member became entitled to 
basic pay in the member's current period of ac- 
tive duty, the disability shall be deemed to have 
been incurred while the member was entitled to 
basic pay and shall be so considered for purposes 
of determining whether the disability was in- 
curred in the line of duty. 

(b) A member described in subsection (a) is a 
member with at least eight years of active serv- 
ice. 

(Added Pub. L. 106-65, div. A, title VI, § 653(a)(1), 
Oct. 5, 1999, 113 Stat. 666.) 

§ 1208. Computation of service 

(a) For the purposes of this chapter, a member 
of a regular component shall be credited with 
the service described in paragraph (1) or that de- 
scribed in paragraph (2), whichever is greater: 

(1) The service that he is considered to have 
for the purpose of separation, discharge, or re- 
tirement for length of service. 

(2) The sum of— 

(A) his active service as a member of the 
armed forces, a nurse, a reserve nurse, a con- 
tract surgeon, a contract dental surgeon, or 
an acting dental surgeon; 

(B) his active service as a member of the 
National Oceanic and Atmospheric Adminis- 
tration or the Public Health Service; and 

(C) his service while participating in exer- 
cises or performing duties under sections 502, 
503, 504, and 505 of title 32. 

For the purpose of paragraph (2), active service 
as a member of the National Oceanic and At- 
mospheric Administration includes active serv- 
ice as a member of the Environmental Science 
Services Administration and of the Coast and 
Geodetic Survey. 
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(b) A member of the armed forces who is not 
a member of a regular component shall be cred- 
ited, for the purposes of this chapter, with the 
number of years of service that he would count 
if he were computing his years of service under 
section 12733 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 94; Pub. L. 
89-718, §8, Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §§501(16), 511(42), Dec. 12, 1980, 94 
Stat. 2908, 2923; Pub. L. 99-661, div. A, title XIII, 
§ 1343(a)(6), Nov. 14, 1986, 100 Stat. 3992; Pub. L. 
100-26, §7(j)(3), Apr. 21, 1987, 101 Stat. 283; Pub. L. 
104-106, div. A, title XV, § 1501(c)(13), Feb. 10, 
1996, 110 Stat. 499.) 

Historical and Revision Notes 



Revised 
section 



1208(a) . 



1208(b) . 



Source (Statutes at Large) 

Oct. 12, 1949, ch. 681, §412 
(less clause (3), less ap- 
plicability to persons 
referred to in §411, and 
less applicability to 
service as a cadet be- 
fore August 24, 1912, as 
a midshipman before 
March 4, 1913, as an 
Army field clerk, or as 
a field clerk. Army 
Quartermaster Corps), 
63 Stat. 824. 



Source (U.S. Code) 

37:282 (less clauses (2) 
and (3), less applicabil- 
ity to persons referred 
to in 37:281, and less 
applicability to service 
as a cadet before Au- 
gust 24, 1912, as a mid- 
shipman before March 
4, 1913, as an Army 
field clerk, or as a field 
clerk. Army Quarter- 
master Corps). 

37:282 (clause (2), less ap- 
plicability to persons 
referred to in 37:281, 
and less applicability 
to service as a cadet 
before August 24, 1912, 
as a midshipman be- 
fore March 4, 1913, as 
an Army field clerk, or 
as a field clerk, Army 
Quartermaster Corps). 



In subsection (a), the words "shall be credited with 
the service described in clause (1) or that described in 
clause (2), whichever is greater" are substituted for the 
words "shall be interpreted to mean". 

In subsection (a)(1), the words "he is considered to 
have" are substituted for the words "such member, 
former member, or person has or is deemed to have pur- 
suant to law". 

In subsection (a)(2)(A), the words "his active service" 
are substituted for the words "while on the active list 
or on active duty or while participating' in full-time 
training or other full-time duty provided for or author- 
ized in the National Defense Act, as amended, the 
Naval Reserve Act of 1938, as amended, or in — other 
provisions of law" because of the definitions of "active 
service" and "active duty" in sections 101(24) and 
101(22) of this title. 

In subsection (a)(2)(C), the references to 10:22-23, 
24-26, and 30-36 are omitted as repealed by section 401 
of the Army Organization Act of 1950, 64 Stat. 271. The 
reference to 32:70 is omitted as repealed by section 16 of 
the act of June 15, 1933, ch. 87, 48 Stat. 159. The ref- 
erence to 10:23a is omitted as executed. The references 
to 10:38 and 32:66 and 172-175 are omitted as covered by 
the words "active service". The references to 32:144-147, 
171, and 176 are omitted, since they deal with pay and 
do not authorize duty or training. The reference to sec- 
tion 502 of title 32, not contained in 37:282, is inserted, 
since section 92 of the National Defense Act, as amend- 
ed (32:62) is referred to in section 412 of the Career Com- 
pensation Act of 1949 (37:282). 

In subsection (b), the words "any other member" are 
substituted for the words "members of the reserve com- 
ponents", since the words "reserve components" are 
defined by section 102(k) of the Career Compensation 
Act of 1949, 63 Stat. 805 (37 U.S.C. 231(k)) to include 
members appointed, enlisted, or inducted without com- 
ponent. 



Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "section 
12733" for "section 1333". 

1987— Subsec. (a). Pub. L. 100-26 substituted "para- 
graph (1)" and "paragraph (2)" for "clause (1)" and 
"clause (2)", respectively, in introductory provisions, 
and "paragraph (2)" for "clause 2(B) of this subsection" 
in second sentence. 

1986— Subsec. (a)(2)(A). Pub. L. 99-661 struck out 
"after February 2, 1901" after "a reserve nurse". 

1980 — Subsec. (a). Pub. L. 96-513 substituted "separa- 
tion, discharge, or retirement for length of service" for 
"separation or mandatory elimination from the active 
list" in par. (1), substituted "National Oceanic and At- 
mospheric Administration" for "Environmental 
Science Services Administration" in par. (2)(B), and, in 
provisions following par. (2)(C), substituted "as a mem- 
ber of the National Oceanic and Atmospheric Adminis- 
tration includes active service as a member of the En- 
vironmental Science Services Administration and" for 
"as a member of the Environmental Science Services 
Administration includes service as a member". 

1966 — Subsec. (a). Pub. L. 89-718 substituted "Environ- 
mental Science Services Administration" for "Coast 
and Geodetic Survey" in clause (2)(P>) and inserted pro- 
vision that, for purposes of clause (2)(P>) of subsec. (a), 
active service as a member of the Environmental 
Science Services Administration includes active serv- 
ice as a member of the Coast and Geodetic Survey. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1980 Amendment 

Amendment by section 501(16) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 511(42) of 
Pub. L. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

Additional Service Creditable to Certain 
Regulars 

Section 39 of act Aug. 10, 1956, provided that: "In ad- 
dition to service with which he may be credited under 
section 1208(a)(2) of title 10, United States Code [subsec. 
(a)(2) of this section], a member of a regular component 
of the armed forces shall be credited, for the purposes 
of chapter 61 of title 10, United States Code [this chap- 
ter], with all service as — 

"(1) a cadet at the United States Military Academy, 
if appointed before August 24, 1912; 

"(2) a midshipman at the United States Naval 
Academy, if appointed before March 4, 1913; 
"(3) an Army field clerk; and 
"(4) a field clerk, Army Quartermaster Corps." 

Officers of the Public Health Service 

Applicability of subsec. (a)(2) of this section to offi- 
cers of the Reserve Corps and to officers of the Regular 
Corps of the Public Health Service, see section 212 of 
Title 42, The Public Health and Welfare. 

§ 1209. Transfer to inactive status list instead of 
separation 

Any member of the armed forces who has at 
least 20 years of service computed under section 
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12732 of this title, and who would be qualified for 
retirement under this chapter but for the fact 
that his disability is less than 30 percent under 
the standard schedule of rating disabilities in 
use by the Department of Veterans Affairs at 
the time of the determination, may elect, in- 
stead of being separated under this chapter, to 
be transferred to the inactive status list under 
section 12735 of this title and, if otherwise eligi- 
ble, to receive retired pay under section 12739 of 
this title upon becoming 60 years of age. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 95; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 104-106, div. A, title 
XV, §1501(0(14), Feb. 10, 1996, 110 Stat. 499.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1209 


37:272(g% 


Oct. 12, 1949, ch. 681, 
§ 402(g), 63 Stat. 820. 





The words "Notwithstanding the foregoing provisions 
of this section", "satisfactory Federal", and "and re- 
ceiving disability severance pay" are omitted as sur- 
plusage. The words "at the time of the determination" 
are substituted for the word "current". The word 
"otherwise" is substituted for the words "in all other 
respects". 

Amendments 

1996— Pub. L. 104-106 substituted "section 12732" for 
"section 1332", "section 12735" for "section 1335", and 
"section 12739" for "chapter 71". 

1989— Pub. L. 101-189 substituted "Department of Vet- 
erans Affairs" for "Veterans' Administration". 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

§ 1210. Members on temporary disability retired 
list: periodic physical examination; final de- 
termination of status 

(a) A physical examination shall be given at 
least once every 18 months to each member of 
the armed forces whose name is on the tem- 
porary disability retired list to determine 
whether there has been a change in the disabil- 
ity for which he was temporarily retired. He 
may be required to submit to those examina- 
tions while his name is carried on that list. If a 
member fails to report for an examination under 
this subsection, after receipt of proper notifica- 
tion, his disability retired pay may be termi- 
nated. However, payments to him shall be re- 
sumed if there was just cause for his failure to 
report. If payments are so resumed, they may be 
made retroactive for not more than one year. 

(b) The Secretary concerned shall make a final 
determination of the case of each member whose 
name is on the temporary disability retired list 
upon the expiration of five years after the date 
when the member's name was placed on that 
list. If, at the time of that determination, the 
physical disability for which the member's name 
was carried on the temporary disability retired 
list still exists, it shall be considered to be of a 
permanent nature and stable. 



(c) If, as a result of a periodic examination 
under subsection (a), or upon a final determina- 
tion under subsection (b), it is determined that 
the member's physical disability is of a perma- 
nent nature and stable and is at least 30 percent 
under the standard schedule of rating disabil- 
ities in use by the Department of Veterans Af- 
fairs at the time of the determination, his name 
shall be removed from the temporary disability 
retired list and he shall be retired under section 
1201 or 1204 of this title, whichever applies. 

(d) If, as a result of a periodic examination 
under subsection (a), or upon a final determina- 
tion under subsection (b), it is determined that 
the member's physical disability is of a perma- 
nent nature and stable and is less than 30 per- 
cent under the standard schedule of rating dis- 
abilities in use by the Department of Veterans 
Affairs at the time of the determination, and if 
he has at least 20 years of service computed 
under section 1208 of this title, his name shall be 
removed from the temporary disability retired 
list and he shall be retired under section 1201 or 
1204 of this title, whichever applies, with retired 
pay computed under section 1401 of this title. 

(e) If, as a result of a periodic examination 
under subsection (a), or upon a final determina- 
tion under subsection (b), it is determined that 
the member's physical disability is less than 30 
percent under the standard schedule of rating 
disabilities in use by the Department of Veter- 
ans Affairs at the time of the determination, 
and if he has less than 20 years of service com- 
puted under section 1208 of this title, his name 
shall be removed from the temporary disability 
retired list and he may be separated under sec- 
tion 1203 or 1206 of this title, whichever applies. 

(f) (1) If, as a result of a periodic examination 
under subsection (a), or upon a final determina- 
tion under subsection (b), it is determined that 
the member is physically fit to perform the du- 
ties of his office, grade, rank, or rating, the Sec- 
retary shall — 

(A) treat the member as provided in section 
1211 of this title; or 

(B) discharge the member, retire the mem- 
ber, or transfer the member to the Fleet Re- 
serve, Fleet Marine Corps Reserve, or inactive 
Reserve under any other law if, under that 
law, the member — 

(i) applies for and qualifies for that retire- 
ment or transfer; or 

(ii) is required to be discharged, retired, or 
eliminated from an active status. 

(2)(A) For the purpose of paragraph (1)(B), a 
member shall be considered qualified for retire- 
ment or transfer to the Fleet Reserve or Fleet 
Marine Corps Reserve or is required to be dis- 
charged, retired, or eliminated from an active 
status if, were the member reappointed or reen- 
listed under section 1211 of this title, the mem- 
ber would in all other respects be qualified for or 
would be required to be retired, transferred to 
the Fleet Reserve or Fleet Marine Corps Re- 
serve, discharged, or eliminated from an active 
status under any other provision of law. 

(B) The grade of a member retired, trans- 
ferred, discharged, or eliminated from an active 
status pursuant to paragraph (1)(B) shall be de- 
termined under the provisions of law under 
which the member is retired, transferred, dis- 
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charged, or eliminated. The member's retired, 
retainer, severance, readjustment, or separation 
pay shall be computed as if the member had 
been reappointed or reenlisted upon removal 
from the temporary disability retired list and 
before the retirement, transfer, discharge, or 
elimination. Notwithstanding section 8301 of 
title 5, a member who is retired shall be entitled 
to retired pay effective on the day after the last 
day on which the member is entitled to disabil- 
ity retired pay. 

(g) Any member of the armed forces whose 
name is on the temporary disability retired list, 
and who is required to travel to submit to a 
physical examination under subsection (a), is 
entitled to the travel and transportation allow- 
ances authorized for members in his retired 
grade traveling in connection with temporary 
duty while on active duty. 

(h) If his name is not sooner removed, the dis- 
ability retired pay of a member whose name is 
on the temporary disability retired list termi- 
nates upon the expiration of five years after the 
date when his name was placed on that list. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 95; Pub. L. 
99-145, title V, § 513(a)(2), Nov. 8, 1985, 99 Stat. 
627; Pub. L. 101-189, div. A, title XVI, § 1621(a)(1), 
Nov. 29, 1989, 103 Stat. 1602.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1210(a) 


37:272(e) (less last sen- 


Oct. 12, 1949, ch. 681. 




tence). 


§§ 402(d) (30th through 




37:274(a). 


55th words), (e) (less 




37:274(b) (less 1st sen- 


1st proviso of last sen- 




tence). 


tence), (f) (as applica- 
ble to § 402(e)), 404, 63 
Stat. 818-821. 


1210(b) 


37:272(e) (1st 37 words of 
last proviso of last sen- 
tence). 




1210(c) 


37:272(e) (last sentence, 
less provisos and less 
clause (2)). 

37:272(e) (38th through 
45th words of last pro- 
viso of last sentence). 




1210(d) 


37:272(f) (as applicable to 
37'272(e)) 




1210(e) 


37:272(e) (clause (2) of 

last sentence). 
37:272(e) (46th word of 

last proviso of last sen- 




1210(f) 


37:272(e) (47th through 
56th words of last pro- 
viso of last sentence). 




1210(g) 


37:274(b) (1st sentence). 




1210(h) .... 


37:272(d) (30th through 
55th words). 





In subsection (a), the second sentence Is substituted 
for 37:274(a). The word "resumed" is substituted for the 
words "reinstated at a later date", in 37:274(b). 

In subsection (b), the last sentence is inserted for 
clarity to conform to an opinion of the Judge Advocate 
General of the Army (JAGA 1953/8438, 30 Dec. 1953) and 
an opinion of the Judge Advocate General of the Navy 
(JAG: III: 7: WBM: bg. 7 Jan. 1954). 

In subsection (c), the words "or upon a final deter- 
mination under subsection (b)" are substituted for the 
words "or upon the determination of a period of five 
years from the date of temporary disability retire- 
ment", in 37:272(e). The words "at the time of the deter- 
mination" are substituted for the word "current", in 
37:272(e). The words "and he shall be entitled to receive 
disability retirement pay as prescribed in subsection 
(d) of this section" are omitted as covered by sections 
1201 and 1204 of this title. Reference to specific sections 
on permanent retirement are substituted for the word 
"permanently", before the word "retired", in 37:272(e). 



In subsection (d), 37:272(f) (proviso) is omitted as sur- 
plusage. 

In subsection (e), the words "and if he has less than 
20 years of service computed under section 1208 of this 
title" are inserted to distinguish the separation re- 
quirement under this section from retirement require- 
ments under subsection (d). 37:272(e) (last 19 words of 
clause (2) of last sentence) is omitted as covered by sec- 
tions 1203 and 1206 of this title. The words "at the time 
of determination" are substituted for the word "cur- 
rent". 

In subsection (f), the first 39 words are inserted for 
clarity. 

In subsection (g), the words "members in his retired 
grade traveling in connection with temporary duty" 
are substituted for the words "the rank, grade, or rat- 
ing in which retired for temporary duty travel per- 
formed". The words "for travel performed" are omitted 
as surplusage. 

Amendments 

1989— Subsecs. (c) to (e). Pub. L. 101-189 substituted 
"Department of Veterans Affairs" for "Veterans' Ad- 
ministration" wherever appearing. 

1985— Subsecs. (b) to (d). Pub. L. 99-145, § 513(a)(2)(A), 
inserted "and stable" after "permanent nature". 

Subsec. (f). Pub. L. 99-145, § 513(a)(2)(B), designated ex- 
isting provisions as par. (1), substituted "or rating, the 
Secretary shall — " for "and rating, the Secretary shall 
treat him as provided in section 1211 of this title", 
added subpars. (A) and (B), and added par. (2). 

§ 1211. Members on temporary disability retired 
list: return to active duty; promotion 

(a) With his consent, any member of the Army 
or the Air Force whose name is on the tem- 
porary disability retired list, and who is found 
to be physically fit to perform the duties of his 
office, grade, or rank under section 1210(f) of this 
title, shall — 

(1) if a commissioned officer of a regular 
component, be recalled to active duty and, as 
soon as practicable, may be reappointed by the 
President, by and with the advice and consent 
of the Senate, to the active-duty list in the 
regular grade held by him when his name was 
placed on the temporary disability retired list, 
or in the next higher regular grade; 

(2) if a warrant officer of a regular compo- 
nent, be recalled to active duty and, as soon as 
practicable, be reappointed by the Secretary 
concerned in the regular grade held by him 
when his name was placed on the temporary 
disability retired list, or in the next higher 
regular warrant grade; 

(3) if an enlisted member of a regular compo- 
nent, be reenlisted in the regular grade held 
by him when his name was placed on the tem- 
porary disability retired list or in the next 
higher regular enlisted grade; 

(4) if a commissioned, warrant, or enlisted 
Reserve, be reappointed or reenlisted as a Re- 
serve for service in his reserve component in 
the reserve grade held by him when his name 
was placed on the temporary disability retired 
list, or appointed or enlisted in the next high- 
er reserve commissioned, warrant, or enlisted 
grade, as the case may be; 

(5) if a commissioned, warrant, or enlisted 
member of the Army National Guard of the 
United States or the Air National Guard of the 
United States when the disability was in- 
curred, and if he cannot be reappointed or re- 
enlisted as a Reserve for service therein, be 
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appointed or enlisted as a Reserve for service 
in the Army Reserve or the Air Force Reserve, 
as the case may be, in a grade corresponding 
to the reserve grade held by him when his 
name was placed on the temporary disability 
retired list, or in the next higher reserve com- 
missioned, warrant, or enlisted grade, as the 
case may be; and 

(6) if a member of the Army, or the Air 
Force, who has no regular or reserve grade, be 
reappointed or reenlisted in the Army, or the 
Air Force, as the case may be, in the tem- 
porary grade held by him when his name was 
placed on the temporary disability retired list, 
or appointed or enlisted in the next higher 
temporary grade. 

(b) With his consent, any member of the naval 
service or of the Coast Guard whose name is on 
the temporary disability retired list, and who is 
found to be physically fit to perform the duties 
of his office, grade, rank, or rating under section 
1210(f) of this title, shall— 

(1) if he held an appointment in a commis- 
sioned grade in a regular component when his 
name was placed on the temporary disability 
retired list, be recalled to active duty and, as 
soon as practicable, may be reappointed by the 
President, by and with the advice and consent 
of the Senate, to his regular component in the 
grade permanently held by him when his name 
was placed on the temporary disability retired 
list, or in the next higher grade; 

(2) if he held an appointment in the grade of 
warrant officer, W-l, in a regular component 
when his name was placed on the temporary 
disability retired list, be recalled to active 
duty and, as soon as practicable, be reap- 
pointed by the Secretary concerned in his reg- 
ular component in the grade permanently held 
by him when his name was placed on the tem- 
porary disability retired list, or may be ap- 
pointed by the President, by and with the ad- 
vice and consent of the Senate, to the grade of 
chief warrant officer, W-2; 

(3) if he held a permanent enlisted grade in 
a regular component when his name was 
placed on the temporary disability retired list, 
be reenlisted in his regular component in the 
grade permanently held by him when his name 
was placed on the temporary disability retired 
list, or in the next higher enlisted grade; 

(4) if he was a member of the Fleet Reserve 
or the Fleet Marine Corps Reserve when his 
name was placed on the temporary disability 
retired list, resume his status in the Fleet Re- 
serve or the Fleet Marine Corps Reserve in the 
grade held by him when his name was placed 
on the temporary disability retired list, or in 
the next higher enlisted grade; and 

(5) if a member of a reserve component be re- 
appointed or reenlisted in his reserve compo- 
nent in the grade permanently held by him 
when his name was placed on the temporary 
disability retired list or, if that permanent 
grade is not chief petty officer or master ser- 
geant, in the next higher grade in that reserve 
component. 

(c) If a member is appointed, reappointed, en- 
listed, or reenlisted, or resumes his status in the 
Fleet Reserve or the Fleet Marine Corps Re- 



serve, under subsection (a) or (b), his status on 
the temporary disability retired list terminates 
on the date of his appointment, reappointment, 
enlistment, reenlistment, or resumption, as the 
case may be. However, if such a member does 
not consent to the action proposed under sub- 
section (a) or (b), and if the member is not dis- 
charged, retired, or transferred to the Fleet Re- 
serve or Fleet Marine Corps Reserve or inactive 
Reserve under section 1210 of this title, his 
status on the temporary disability retired list 
and his disability retired pay shall be termi- 
nated as soon as practicable and the member 
shall be discharged. 

(d) Disability retired pay of a member covered 
by this section terminates — 

(1) on the date when he is recalled to active 
duty under subsection (a)(1) or (2) or sub- 
section (b)(1) or (2), for an officer of a regular 
component; 

(2) on the date when he resumes his status in 
the Fleet Reserve or the Fleet Marine Corps 
Reserve under subsection (b)(4), for a member 
of the Fleet Reserve or the Fleet Marine Corps 
Reserve; and 

(3) on the date when he is appointed, reap- 
pointed, enlisted, or reenlisted, for any other 
member of the armed forces. 

(e) Whenever seniority in grade or years of 
service is a factor in determining the qualifica- 
tions of a member of the armed forces for pro- 
motion, each member who has been appointed, 
reappointed, enlisted, or reenlisted, under sub- 
section (a) or (b), shall, when his name is placed 
on a lineal list, a promotion list, an approved 
all-fully-qualified-officers list, or any similar 
list, have the seniority in grade and be credited 
with the years of service authorized by the Sec- 
retary concerned. The authorized strength in 
any regular grade is automatically increased to 
the minimum extent necessary to give effect to 
each appointment made in that grade under this 
section. An authorized strength so increased is 
increased for no other purpose, and while he 
holds that grade the officer whose appointment 
caused the increase is counted for the purpose of 
determining when other appointments, not 
under this section, may be made in that grade. 

(f) Action under this section shall be taken on 
a fair and equitable basis, with regard being 
given to the probable opportunities for advance- 
ment and promotion that the member might 
reasonably have had if his name had not been 
placed on the temporary disability retired list. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 96; Pub. L. 
87-651, title I, § 107(b), Sept. 7, 1962, 76 Stat. 508; 
Pub. L. 96-513, title V, §501(17), Dec. 12, 1980, 94 
Stat. 2908; Pub. L. 99-145, title V, § 513(a)(3), Nov. 
8, 1985, 99 Stat. 627; Pub. L. 107-107, div. A, title 
V, § 505(c)(4), Dec. 28, 2001, 115 Stat. 1088.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1211(a) 


37:275(a). 
37:275(b). 

37:275(o) (1st sentence). 
37:276(a) (less clauses 

(1M3)). 
37:276(a)(l) (1st 7 words). 
37:276(a)(2) (1st 10 words). 


Oct. 12, 1949. ch. 681, 
§§405. 406, 407, 63 Stat. 
821. 
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Historical and Revision Notes — Continued 
1956 Act 



Revised 
section 


SouTce (U.S. Code) 






37:276(a)(3) (1st 8 words). 






37:277(a). 




1211(b) 


37:275(a). 
37:275(b). 

37:275(c) (1st sentence). 
37:276(a) (less clauses 

(l)-(3». 
37:276(a)(l) (1st 7 words). 
37:276(a)(2) (1st 10 words). 
37:276(a)(3) (1st 8 words). 
37:277(a). 




1211(c) 


37:276(a)(l) (less 1st 22 

words). 
37:276(a)(2) (11th through 

18tli words). 
37:276(a)(3) (9th and 10th 

words). 
37:276(b). 




1211(d) 


37:276(a)(l) (8th through 

22d words). 
37:276(a)(2) (less 1st 18 

words). 
37:276(a)(3) (less 1st 10 

words). 




1211(e) 


37:275(0) (2d sentence). 
37:277 (less (a)). 




1211(f) 


37:275(c) (last sentence). 





In subsections (a) and (b), the words "under section 
1210(f) of this title" are substituted for the words "If, as 
a result of a periodic physical examination", in 
37:275(a) and (b), and 276(a), and the words "and who are 
subsequently found to be physically fit", in 37:277(a). 
The words "subject to the provisions of section 277 of 
this title", in 37:275(a), are omitted as surplusage. 

In subsections (a)(2)-(6) and (b)(2)-(6), the appoint- 
ment or enlistment is restricted to those already in an 
enlisted, warrant, or commissioned status, as the case 
may be, held by the member before placement of his 
name on the temporary disability retired list, since 
37:277 (last sentence) indicates that appointment in the 
next higher grade for regular warrant officer is re- 
stricted to those warrant grades to which the President 
alone may appoint him. Similarly 37:275 (last 10 words) 
indicates that an enlisted member may only be reen- 
listed. 

In subsection (a)(2) reference to the President, in 
37:277(a), is omitted as inapplicable to the appointment 
of warrant officers of the Army and the Air Force. 

Subsection (a)(5) is substituted for 37:275(b) (proviso) 
(as applicable to Army and Air Force). 

Subsection (a)(6) is inserted, since the words "reserve 
component" are defined by section 102(k) of the source 
statute to include members of the Army and the Air 
Force who have no component status. 

In subsection (b)(2), the words "by and with the ad- 
vice and consent of the Senate" are added to make it 
clear that all appointments to the grade of commis- 
sioned warrant officer in the Navy, Marine Corps, and 
Coast Guard require Senate confirmation. Although 
these words do not appear in section 405 of the Career 
Compensation Act of 1949, there is no indication that 
an exception to the basic law relating to appointments 
in commissioned grades was intended. 

Subsection (d)(3) is made applicable to members with- 
out component status, since the words "reserve compo- 
nent" are defined in section 102(k) of the source statute 
to include members of the Army and the Air Force who 
have no component status. 

In subsection (e), the words "rank" and "rating" are 
omitted as surplusage. 

1962 Act 

The changes correct typographical errors. 

Amendments 

2001— Subsec. (e). Pub. L. 107-107 inserted "an ap- 
proved all-fully-qualified-officers list," after "a pro- 
motion list,". 

1985— Subsec. (c). Pub. L. 99-145 inserted "and if the 
member is not discharged, retired, or transferred to the 



Fleet Reserve or Fleet Marine Corps Reserve or inac- 
tive Reserve under section 1210 of this title," after 
"proposed under subsection (a) or (b)," and inserted 
"and the member shall be discharged" after "as soon as 
practicable". 

1980— Subsec. (a)(1). Pub. L. 96-513 substituted "ac- 
tive-duty list" for "active list of his regular compo- 
nent". 

1962— Subsec. (d). Pub. L. 87-651 substituted "sub- 
section (b)(1) or (2)" for "subsection (b)(1), (2), or (3)" in 
cl. (1), and "subsection (b)(4)" for "subsection (b)(5)" in 
cl. (2). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1212. Disability severance pay 

(a) Upon separation from his armed force 
under section 1203 or 1206 of this title, a member 
is entitled to disability severance pay computed 
by multiplying (1) the member's years of service 
computed under section 1208 of this title (sub- 
ject to the minimum and maximum years of 
service provided for in subsection (c)), by (2) the 
highest of the following amounts: 

(A) Twice the amount of monthly basic pay 
to which he would be entitled if serving (i) on 
active duty on the date when he is separated 
and (ii) in the grade and rank in which he was 
serving on the date when his name was placed 
on the temporary disability retired list, or if 
his name was not carried on that list, on the 
date when he is separated. 

(B) Twice the amount of monthly basic pay 
to which he would be entitled if serving (i) on 
active duty on the date when his name was 
placed on the temporary disability retired list 
or, if his name was not carried on that list, on 
the date when he is separated, and (ii) in any 
temporary grade or rank higher than that de- 
scribed in clause (A), in which he served satis- 
factorily as determined by the Secretary of 
the military department or the Secretary of 
Homeland Security, as the case may be, hav- 
ing jurisdiction over the armed force from 
which he is separated. 

(C) Twice the amount of monthly basic pay 
to which he would be entitled if serving (i) on 
active duty on the date when his name was 
placed on the temporary disability retired list 
or, if his name was not carried on that list, on 
the date when he is separated, and (ii) in the 
permanent regular or reserve grade to which 
he would have been promoted had it not been 
for the physical disability for which he is sepa- 
rated and which was found to exist as a result 
of a physical examination. 

(D) Twice the amount of monthly basic pay 
to which he would be entitled if serving (i) on 
active duty on the date when his name was 
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placed on the temporary disability retired list 
or, if his name was not carried on that list, on 
the date when he is separated, and (ii) in the 
temporary grade or rank to which he would 
have been promoted had it not been for the 
physical disability for which he is separated 
and which was found to exist as a result of a 
physical examination, if his eligibility for pro- 
motion was required to be based on cumu- 
lative years of service or years in grade. 

(b) For the purposes of subsection (a), a part of 
a year of active service that is six months or 
more is counted as a whole year, and a part of 
a year that is less than six months is dis- 
regarded. 

(c) (1) The minimum years of service of a mem- 
ber for purposes of subsection (a)(1) shall be as 
follows: 

(A) Six years in the case of a member sepa- 
rated from the armed forces for a disability in- 
curred in line of duty in a combat zone (as des- 
ignated by the Secretary of Defense for pur- 
poses of this subsection) or incurred during 
the performance of duty in combat-related op- 
erations as designated by the Secretary of De- 
fense. 

(B) Three years in the case of any other 
member. 

(2) The maximum years of service of a member 
for purposes of subsection (a)(1) shall be 19 
years. 

(d) (1) The amount of disability severance pay 
received under this section shall be deducted 
from any compensation for the same disability 
to which the former member of the armed forces 
or his dependents become entitled under any law 
administered by the Department of Veterans Af- 
fairs. 

(2) No deduction may be made under para- 
graph (1) in the case of disability severance pay 
received by a member for a disability incurred 
in line of duty in a combat zone or incurred dur- 
ing performance of duty in combat-related oper- 
ations as designated by the Secretary of De- 
fense. 

(3) No deduction may be made under para- 
graph (1) from any death compensation to which 
a member's dependents become entitled after 
the member's death. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 98; Pub. L. 
96-513, title V, §511(43), Dec. 12, 1980, 94 Stat. 
2924; Pub. L. 101-189, div. A, title XVI, 
§ 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. L. 
107-107, div. A, title V, § 593(a), Dec. 28, 2001, 115 
Stat. 1126; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314; Pub. L. 110-181, div. 
A, title XVI, § 1646(a), (b), Jan. 28, 2008, 122 Stat. 
472.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1212(a) 


37:273 (less 1st and last 


Oct. 12, 1949, ch. 681. §403, 




provisos). 


63 Stat. 820. 


1212(b) 


37:273 (1st proviso). 




1212(c) 


37:273 (last proviso). 





In subsection (a), the words "Upon separation" are 
inserted for clarity. The words "his years of service 
* * * computed under section 1208 of this title" are sub- 
stituted for the words "a number of years equal to the 



number of years of active service to which such mem- 
ber is entitled under the provisions of section 282 of 
this title". The words "but not more than 12" are sub- 
stituted for the words "but not to exceed a total of two 
years' basic pay", to simplify the necessary calcula- 
tion. The substituted words produce the same result. 
The word "rating'" is omitted as covered by the words 
"grade" and "rank". 

In clause (2)(A)-(D), the words "Twice the amount of 
monthly" are substituted for the words "An amount 
equal to two months' ". The words "if his name was not 
carried on that list" are substituted for the words 
"whichever is earlier", since the member might be sep- 
arated without ever being carried on the list. The word 
"rating" is omitted as surplusage. 

In clause (2)(B), the words "the Secretary of the mili- 
tary department, or the Secretary of the Treasury, as 
the case may be, having jurisdiction over the armed 
force from which he is separated" are substituted for 
the words "the Secretary concerned" for clarity. 

In clause (2)(C), the words "regular or reserve" are in- 
serted, since they are the only "permanent" grades. 

Clause (2)(D) is based on that part of the third proviso 
of 37:273 relating to promotions other than regular or 
reserve. 

In subsection (b), the words "and a part of a year that 
is less than six months is disregarded" are inserted to 
reflect the legislative history of the rule (see Senate 
Hearings on H.R. 5007, 81st Cong., page 313). The words 
"for himself or his dependents" are omitted as surplus- 
age. 

Amendments 

2008— Subsec. (a)(1). Pub. L. 110-181, § 1646(a)(1), sub- 
stituted "the member's years of service computed 
under section 1208 of this title (subject to the minimum 
and maximum years of service provided for in sub- 
section (c))" for "his years of service, but not more 
than 12, computed under section 1208 of this title". 

Subsec. (c). Pub. L. 110-181, § 1646(a)(3), added subsec. 

(c) . Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 110-181, § 1646(b), designated exist- 
ing provisions as par. (1), struck out "However, no de- 
duction may be made from any death compensation to 
which his dependents become entitled after his death." 
at end, and added pars. (2) and (3). 

Pub. I_j. 110-181, § 1646(a)(2), redesignated subsec. (c) as 

(d) . 

2002— Subsec. (a)(2)(B). Pub. L. 107-296 substituted 
"Secretary of Homeland Security" for "Secretary of 
Transportation". 

2001— Subsec. (a)(2)(C), (D). Pub. L. 107-107 struck out 
"for promotion" after "physical examination". 

1989— Subsec. (c). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1980— Subsec. (a). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title XVI, § 1646(d), formerly 
§ 1646(c), Jan. 28, 2008, 122 Stat. 472, renumbered § 1646(d) 
by Pub. L. 110-389, title I, § 103(a)(1), Oct. 10, 2008, 122 
Stat. 4148, provided that: "The amendments made by 
this section [amending this section and section 1161 of 
Title 38, Veterans' Benefits] shall take effect on the 
date of the enactment of this Act [Jan. 28, 2008], and 
shall apply with respect to members of the Armed 
Forces separated from the Armed Forces under chapter 
61 of title 10, United States Code, on or after that 
date." 

[Amendment by Pub. L. 110-389, § 103(a)(1), redesignat- 
ing section 1646(c) as 1646(d) of Pub. L. 110-181, set out 
above, effective Jan. 28, 2008, as if included in the 
Wounded Warrior Act, title XVI of Pub. L. 110-181, to 
which such amendment relates, see section 103(b) of 
Pub. L. 110-389, set out as an Effective Date of 2008 
Amendment note under section 1161 of Title 38, Veter- 
ans' Benefits.] 
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Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 593(b), Dec. 28, 2001, 
115 Stat. 1126, provided that: "The amendments made 
by subsection (a) [amending- this section] shall apply 
with respect to members separated under section 1203 
or 1206 of title 10, United States Code, on or after date 
of the enactment of this Act [Dec. 28, 2001]." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1213. Effect of separation on benefits and 
claims 

Unless a person who has received disability 
severance pay again becomes a member of an 
armed force, the National Oceanic and Atmos- 
pheric Administration, or the Public Health 
Service, he is not entitled to any payment from 
the armed force from which he was separated 
for, or arising out of, his service before separa- 
tion, under any law administered by one of those 
services or for it by another of those services. 
However, this section does not prohibit the pay- 
ment of money to a person who has received dis- 
ability severance pay, if the money was due him 
on the date of his separation or if a claim by 
him is allowed under any law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 99; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §511(44), Dec. 12, 1980, 94 Stat. 
2924.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1213 


37:280. 


Oct. 12, 1949, ch. 681. §410, 
63 Stat. 823. 





The words "a person who has received disability sev- 
erance pay" are substituted for the words "Any former 
member who has been separated for physical disability 
from any of the uniformed services and paid disability 
severance pay". The words "any payment * * * for" are 
substituted for the words "for any monetary obligation 
provided under any provision * * * on account of". The 
words "this section does not prohibit" are substituted 
for the words "shall not operate to bar". The words 
"the payment of money to * * * if the money was due 
him" are substituted for the words "from receiving or 
the service concerned from paying any moneys due and 
payable". The words "valid", "processed", and "pursu- 
ant to any provisions of law" are omitted as surplus- 
age. 

Amendments 

1980 — Pub. L. 96-513 substituted "National Oceanic 
and Atmospheric Administration" for "Environmental 
Science Services Administration". 

1966— Pub. L. 89-718 substituted "Environmental 
Science Services Administration" for "Coast and Geo- 
detic Survey". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

§ 1214. Right to full and fair hearing 

No member of the armed forces may be retired 
or separated for physical disability without a 
full and fair hearing if he demands it. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 100.) 



HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1214 


37:283 (less 1st 17 words). 


Oct. 12. 1949. ch. 681, §413 






(less 1st 17 words), 63 






Stat. 825. 



The words "including regulations" are omitted as 
covered by section 1216(a) of this title. 



§ 1214a. Members determined fit for duty in 
Physical Evaluation Board: prohibition on 
involuntary administrative separation or de- 
nial of reenlistment due to unsuitability 
based on medical conditions considered in 
evaluation 

(a) Disposition. — Except as provided in sub- 
section (c), the Secretary of the military depart- 
ment concerned may not authorize the involun- 
tary administrative separation of a member de- 
scribed in subsection (b), or deny reenlistment 
of the member, based on a determination that 
the member is unsuitable for deployment or 
worldwide assignment based on the same medi- 
cal condition of the member considered by a 
Physical Evaluation Board during the evalua- 
tion of the member. 

(b) Covered Members. — A member covered by 
subsection (a) is any member of the armed 
forces who has been determined by a Physical 
Evaluation Board pursuant to a physical evalua- 
tion by the board to be fit for duty. 

(c) Reevaluation.— (1) The Secretary of the 
military department concerned may direct the 
Physical Evaluation Board to reevaluate any 
member described in subsection (b) if the Sec- 
retary has reason to believe that a medical con- 
dition of the member considered by the Physical 
Evaluation Board during the evaluation of the 
member described in that subsection renders the 
member unsuitable for continued military serv- 
ice based on the medical condition. 

(2) A member determined pursuant to reevalu- 
ation under paragraph (1) to be unfit to perform 
the duties of the member's office, grade, rank, 
or rating may be retired or separated for phys- 
ical disability under this chapter. 

(3) The Secretary of Defense shall be the final 
approval authority for any case determined by 
the Secretary of a military department to war- 
rant administrative separation or denial of reen- 
listment based on a determination that the 
member is unsuitable for continued service due 
to the same medical condition of the member 
considered by a Physical Evaluation Board that 
found the member fit for duty. 
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(Added Pub. L. 111-383, div. A, title V, § 534(a)(1), 
Jan. 7, 2011, 124 Stat. 4216; amended Pub. L. 
112-81, div. A, title V, §527(a)-(o)(l), Deo. 31, 2011, 
125 Stat. 1401, 1402.) 

2011— Pub. L. 112-81, § 527(c)(1), substituted "Members 
determined fit for duty in Physical Evaluation Board: 
prohibition on involuntary administrative separation 
or denial of reenlistment due to unsuitability based on 
medical conditions considered in evaluation" for 
"Members determined fit for duty in Physical Evalua- 
tion Board evaluation: prohibition on involuntary ad- 
ministrative separation due to unsuitability based on 
medical conditions considered in evaluation" in section 
catchline. 

Subsec. (a). Pub. L. 112-81, §527(a), inserted ", or deny 
reenlistment of the member," after "a member de- 
scribed in subsection (b)". 

Subsec. (c)(3). Pub. L. 112-81, § 527(b), inserted "or de- 
nial of reenlistment" after "to warrant administrative 
separation". 

Effective Date 

Pub. L. 111-383, div. A, title V, § 534(b), Jan. 7, 2011, 124 
Stat. 4217, provided that: "The amendments made by 
subsection (a) [enacting this section] shall take effect 
on the date of the enactment of this Act [Jan. 7, 2011], 
and shall apply with respect to members evaluated for 
fitness for duty by Physical Evaluation Boards on or 
after that date." 

§ 1215. Members other than Regulars: applicabil- 
ity of laws 

The laws and regulations that entitle any re- 
tired member of a regular component of the 
armed forces to pay, rights, benefits, or privi- 
leges extend the same pay, rights, benefits, or 
privileges to any other member of the armed 
forces who is not a member of a regular compo- 
nent and who is retired, or to whom retired pay 
is granted, because of physical disability. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 100.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1215 


37:272(i). 


Oct. 12, 1949, ch. 681, 
§402(i), 63 Stat. 820. 





The words "is retired, or to whom retired pay is 
granted" are substituted for the words "heretofore or 
hereafter retired or granted retirement pay". The 
words "any other member of the armed forces" are sub- 
stituted for the words "all members of the reserve com- 
ponents", since the words "reserve components" are 
defined by section 102(k) of the Career Compensation 
Act of 1949, 63 Stat. 805 (37 U.S.C. 231(k)), to include 
members appointed, enlisted, or inducted without com- 
ponent. 

§ 1216. Secretaries: powers, functions, and duties 

(a) The Secretary concerned shall prescribe 
regulations to carry out this chapter within his 
department. 

(b) Except as provided in subsection (d), the 
Secretary concerned has all powers, functions, 
and duties incident to the determination under 
this chapter of— 

(1) the fitness for active duty of any member 
of an armed force under his jurisdiction; 

(2) the percentage of disability of any such 
member at the time of his separation from ac- 
tive duty; 

(3) the suitability of any member for re- 
appointment, reenlistment, or reentry upon 



active duty in an armed force under his juris- 
diction; and 

(4) the entitlement to, and payment of, dis- 
ability severance pay to any member of an 
armed force under his jurisdiction. 

(c) The Secretary concerned or the Secretary 
of Veterans Affairs, as prescribed by the Presi- 
dent, has the powers, functions, and duties 
under this chapter incident to hospitalization, 
reexaminations, and the payment of disability 
retired pay within his department or agency. 

(d) The Secretary concerned may not, with re- 
spect to any member who is a general officer or 
flag officer or is a medical officer being proc- 
essed for retirement under any provisions of this 
title by reason of age or length of service — 

(1) retire such member under section 1201 of 
this title; 

(2) place such member on the temporary dis- 
ability retired list pursuant to section 1202 of 
this title; or 

(3) separate such member from an armed 
force pursuant to section 1203 of this title 

by reason of unfitness to perform the duties of 
his office, grade, rank, or rating unless the de- 
termination of the Secretary concerned with re- 
spect to unfitness is first approved by the Sec- 
retary of Defense on the recommendation of the 
Assistant Secretary of Defense for Health Af- 
fairs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 100; Pub. L. 
94-225, §2(a), Mar. 4, 1976, 90 Stat. 202; Pub. L. 
96-513, title V, §511(45), Dec. 12, 1980, 94 Stat. 
2924; Pub. L. 98-525, title XIV, §1405(25), Oct. 19, 
1984, 98 Stat. 2623; Pub. L. 99-661, div. A, title 
XIII, § 1343(a)(7), Nov. 14, 1986, 100 Stat. 3992; Pub. 
L. 101-189, div. A, title XVI, § 1621(a)(2), Nov. 29, 
1989, 103 Stat. 1603; Pub. L. 104-106, div. A, title 
IX, § 903(f)(2), Feb. 10, 1996, 110 Stat. 402; Pub. L. 
104-201, div. A, title IX, §901, Sept. 23, 1996, 110 
Stat. 2617.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1216(a) 


37:283 (1st 17 words). 


Oct. 12, 1949. ch. 681, 


1216(b) 


37:284(a). 


§§413 (1st 17 words), 414, 


1216(c) 


37:284 (less (a)). 


63 Stat. 824, 825. 



In subsection (b), the words "of any member for re- 
appointment, reenlistment" are inserted for clarity, 
since they are implied in the words "reentry into ac- 
tive service". 

In subsections (b) and (c), the words "under this chap- 
ter" are inserted for clarity. 

In subsection (c), the words "as prescribed by the 
President" are substituted for the words "under regula- 
tions promulgated by the President". 

Amendments 

1996— Subsec. (d). Pub. L. 104-106, § 903(a), (f)(2), which 
directed amendment of subsec. (d), eff. Jan. 31, 1997, by 
substituting "official in the Department of Defense 
with principal responsibility for health affairs" for 
"Assistant Secretary of Defense for Health Affairs", 
was repealed by Pub. L. 104-201. 

1989— Subsec. (c). Pub. L. 101-189 substituted "Sec- 
retary of Veterans Affairs" for "Administrator of Vet- 
erans' Affairs". 

1986— Subsec. (d). Pub. L. 99-661 substituted "who is a 
general officer or flag officer or is a medical officer" 
for "who is in pay grade 0-7 or higher or is a Medical 
Corps officer or medical officer of the Air Force" in 
provisions preceding par. (1). 
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1984— Subsec. (b). Pub. L. 98-525 struck out "of this 
section" after "subsection (d)" in provisions preceding- 
par. (1). 

1980— Subsec. (d). Pub. L. 96-513 substituted "Affairs" 
for "and Environment". 

1976— Subsec. (b). Pub. L. 94-225, §2(a)(l), substituted 
"Except as provided in subsection (d) of this section, 
the Secretary" for "The Secretary". 

Subsec. (d). Pub. L. 94-225, § 2(a)(2), added subsec. (d). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1976 Amendment 

Section 2(b) of Pub. L. 94-225 provided that: "The 
amendments made by subsection (a) of this section 
[amending' this section] shall apply with respect to 
unfitness determinations made on or after the date of 
the enactment of this Act [Mar. 4, 1976] by the Sec- 
retaries of the military departments concerned for pur- 
poses of sections 1201, 1202, and 1203 of title 10, United 
States Code." 

Ex. Ord. No. 10122. Regulations Governing Disability 
Pay, Hospitalization and Reexamination 

Ex. Ord. No. 10122, Apr. 14, 1950, 15 F.R. 2173, as 
amended by Ex. Ord. 10400, Sept. 27, 1952, 17 F.R. 8648; 
1953 Reorg. Plan No. 1, §§5, 8, eff. Apr. 11, 1953, 18 F.R. 
2053, 67 Stat. 631; Ex. Ord. No. 11733, July 30, 1973, 38 
F.R. 20431 provided: 

By virtue of and pursuant to the authority vested in 
me by section 414(b) of the Career Compensation Act of 
1949, approved October 12, 1949 (Public Law 351, 81st 
Congress [former section 284(b) of Title 37, now covered 
by subsecs. (b) and (c) of this section], and as President 
of the United States and Commander in Chief of the 
armed forces of the United States, I hereby prescribe 
the following regulations governing payment of disabil- 
ity retirement pay, hospitalization, and re-examination 
of members and former members of the uniformed serv- 
ices: 

Section 1. The terms "uniformed services" and "Sec- 
retary" as used in these regulations shall have the 
meaning prescribed therefor by subsections (a) and (f), 
respectively, of section 102 of the Career Compensation 
Act of 1949 [section 101(3) and (5) of Title 37, Pay and 
Allowances of the Uniformed Services]. 

Sec. 2. (a) Effective as of October 1, 1949, all duties, 
powers, and functions incident to the payment of dis- 
ability retirement pay of members or former members 
of the uniformed services retired for physical disability 
or receiving disability retirement pay shall, except as 
provided in subsection (b) of this section, be vested in 
the Secretary concerned. 

(b) Effective July 1, 1950, all duties, powers, and func- 
tions exercised by the Veterans' Administration pursu- 
ant to Executive Order No. 8099 of April 28, 1939, as 
amended by Executive Order No. 8461 of June 28, 1940, 
relative to the administration of the retirement-pay 
provisions of section 1 of the act of August 30, 1935, as 
amended by section 5 of the act of April 3, 1939, 53 Stat. 
557 [former section 369a of this title], and amendments 
thereof, shall, as to cases within their respective juris- 
dictions, be vested in the Secretary of the Army and 
the Secretary of the Air Force, and thereafter the Vet- 
erans' Administration shall not be charged in any case 
with any further responsibility in the administration of 
the said retirement-pay provisions. The said Executive 
Order No. 8099 as amended by the said Executive Order 
No. 8461 is hereby amended accordingly. 

Sec. 3. All duties, powers, and functions incident to 
the hospitalization, except as provided in section 5 of 
this order, and re-examination of members of the uni- 
formed services placed on the temporary disability re- 
tired list under the provisions of the Career Compensa- 
tion Act of 1949 shall be vested in the Secretary con- 
cerned. 



Sec. 4. Effective May 1, 1950, all duties, powers, and 
functions incident to the hospitalization of members or 
former members of the uniformed services permanently 
retired for physical disability or receiving disability re- 
tirement pay shall, except as provided in section 5 of 
this order, be vested in the Secretary concerned: Pro- 
vided, that all the duties, powers, and functions inci- 
dent to hospitalization which such members or former 
members are entitled to and elect to receive in facili- 
ties of the Veterans' Administration, other than hos- 
pitals under the jurisdiction of the uniformed services, 
shall be vested in the Administrator of Veterans' Af- 
fairs. 

Sec. 5. All duties, powers, and functions incident to 
the hospitalization of members or former members of 
the uniformed services placed on the temporary disabil- 
ity retired list or permanently retired for physical dis- 
ability or receiving disability retirement pay who re- 
quire hospitalization for chronic diseases shall be vest- 
ed in the Administrator of Veterans' Affairs: Provided, 
that all the duties, powers, and functions incident to 
hospitalization for such members or former members 
who elect to receive hospitalization in uniformed serv- 
ices facilities shall, subject to the availability of space 
and facilities and the capabilities of the medical and 
dental staff, be vested in the Secretary concerned: And 
provided further, that for the purpose of this order, the 
term "chronic disease" shall be construed to include 
arthritis, malignancy, psychiatric or neuropsychiatric 
disorder, neurological disabilities, poliomyelitis with 
disability residuals and degenerative diseases of the 
nervous system, severe injuries to the nervous system 
including quadriplegics, hemiplegics, and paraplegics, 
tuberculosis, blindness and deafness requiring defini- 
tive rehabilitation, major amputees, and such other 
diseases as may be so defined jointly by the Secretary 
of Defense, the Administrator of Veterans' Affairs, and 
the Federal Security Administrator and so described in 
appropriate regulations of the respective departments 
and agencies concerned. Executive Order No. 9703 of 
March 12, 1946, prescribing regulations relating to the 
medical care of certain personnel of the Coast Guard, 
National Oceanic and Atmospheric Administration 
(formerly Coast and Geodetic Survey), Public Health 
Service, and the former Lighthouse Service, is hereby 
amended to the extent necessary to conform to the pro- 
visions of this section. 

Sec. 6. Except as provided in section 5 hereof with re- 
spect to hospitalization for chronic diseases, nothing in 
this order shall be construed to affect the duties, pow- 
ers, and functions of the Public Health Service with re- 
spect to hospitalization and medical examination of 
members and former members of the Coast Guard and 
the National Oceanic and Atmospheric Administration 
(formerly Coast and Geodetic Survey) under the Public 
Health Service Act, approved July 1, 1944 (58 Stat. 682), 
as amended [section 201 et seq. of Title 42, The Public 
Health and Welfare], and the regulations prescribed by 
the said Executive Order No. 9703 of March 12, 1946. 

Sec. 7. Nothing in this order shall be construed to af- 
fect the duties, powers, and functions vested in the Ad- 
ministrator of Veterans' Affairs pursuant to the provi- 
sions of the act of May 24, 1928, entitled "An Act mak- 
ing eligible for retirement, under certain conditions, 
officers and former officers of the Army, Navy, and Ma- 
rine Corps of the United States, other than officers of 
the Regular Army, Navy, or Marine Corps, who in- 
curred physical disability in line of duty while in the 
service of the United States during the World War" (45 
Stat. 735, as amended) [section 581 of former Title 38], 
or by or pursuant to the act of September 26, 1941, enti- 
tled "An Act to provide retirement pay and hospital 
benefits to certain Reserve officers, Army of the United 
States, disabled while on active duty" (55 Stat. 733) 
[former section 456a of this title]. 

§ 1216a. Determinations of disability: require- 
ments and limitations on determinations 

(a) Utilization of VA Schedule for Rating 
Disabilities in Determinations of Disabil- 
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ity. — (1) In making a determination of disability 
of a member of the armed forces for purposes of 
this chapter, the Secretary concerned — 

(A) shall, to the extent feasible, utilize the 
schedule for rating disabilities in use by the 
Department of Veterans Affairs, including any 
applicable interpretation of the schedule by 
the United States Court of Appeals for Veter- 
ans Claims; and 

(B) except as provided in paragraph (2), may 
not deviate from the schedule or any such in- 
terpretation of the schedule. 

(2) In making a determination described in 
paragraph (1), the Secretary concerned may uti- 
lize in lieu of the schedule described in that 
paragraph such criteria as the Secretary of De- 
fense and the Secretary of Veterans Affairs may 
jointly prescribe for purposes of this subsection 
if the utilization of such criteria will result in a 
determination of a greater percentage of disabil- 
ity than would be otherwise determined through 
the utilization of the schedule. 

(b) Consideration of All Medical Condi- 
tions. — In making a determination of the rating 
of disability of a member of the armed forces for 
purposes of this chapter, the Secretary con- 
cerned shall take into account all medical con- 
ditions, whether individually or collectively, 
that render the member unfit to perform the du- 
ties of the member's office, grade, rank, or rat- 
ing. 

(Added Pub. L. 110-181, div. A, title XVI, 
§ 1642(a), Jan. 28, 2008, 122 Stat. 465.) 

§ 1217. Academy cadets and midshipmen: applica- 
bility of chapter 

(a) This chapter applies to cadets at the 
United States Military Academy, the United 
States Air Force Academy, and the United 
States Coast Guard Academy and midshipmen of 
the United States Naval Academy, but only with 
respect to physical disabilities incurred after 
October 28, 2004. 

(b) Monthly cadet pay and monthly mid- 
shipman pay under section 203(c) of title 37 shall 
be considered to be basic pay for purposes of this 
chapter and the computation of retired pay and 
severance and separation pay to which entitle- 
ment is established under this chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 100; Pub. L. 
85-861, § 33(a)(7), Sept. 2, 1958, 72 Stat. 1564; Pub. 
L. 108-375, div. A, title V, § 555(b)(1), Oct. 28, 2004, 
118 Stat. 1914; Pub. L. 109-364, div. A, title X, 
§ 1071(a)(6), Oct. 17, 2006, 120 Stat. 2398.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1217 


[No source]. 


[No source]. 





The revised section is inserted to reflect the limited 
definition of the word "member" in section 102(b) of the 
Career Compensation Act of 1949 (37 U.S.C. 231(b)). 

1958 Act 



Aviation cadets were omitted from chapter 61 because 
Title IV of the Career Compensation Act of 1949 (for- 
merly 37 U.S.C. 271 et seq.), which was the source law 
for this chapter, covered only members entitled to 



basic pay and it was believed that aviation cadets were 
not so entitled. However, the Comptroller General has 
ruled that aviation cadets are entitled to basic pay (30 
Comp. Gen. 431). Accordingly, aviation cadets were cov- 
ered by Title IV and should not be excepted from chap- 
ter 61. 

Amendments 

2006— Subsec. (a). Pub. L. 109-364 substituted "October 
28, 2004" for "the date of the enactment of the Ronald 
W. Reagan National Defense Authorization Act for Fis- 
cal Year 2005". 

2004 — Pub. L. 108-375 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "This chapter does not apply to cadets at the 
United States Military Academy, the United States Air 
Force Academy, or the Coast Guard Academy, or to 
midshipmen of the Navy." 

1958 — Pub. L. 85-861 struck out provisions which made 
chapter inapplicable to aviation cadets. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 1218. Discharge or release from active duty: 
claims for compensation, pension, or hos- 
pitalization 

(a) A member of an armed force may not be 
discharged or released from active duty because 
of physical disability until he — 

(1) has made a claim for compensation, pen- 
sion, or hospitalization, to be filed with the 
Department of Veterans Affairs, or has refused 
to make such a claim; or 

(2) has signed a statement that his right to 
make such a claim has been explained to him, 
or has refused to sign such a statement. 

(b) A right that a member may assert after 
failing or refusing to sign a claim, as provided in 
subsection (a), is not affected by that failure or 
refusal. 

(c) This section does not prevent the imme- 
diate transfer of a member to a facility of the 
Department of Veterans Affairs for necessary 
hospital care. 

(d) (1) The Secretary of a military department 
shall ensure that each member of a reserve com- 
ponent under the jurisdiction of the Secretary 
who is determined, after a mobilization and de- 
ployment to an area in which imminent danger 
pay is authorized under section 310 of title 37, to 
require evaluation for a physical or mental dis- 
ability which could result in separation or re- 
tirement for disability under this chapter or 
placement on the temporary disability retired 
list or inactive status list under this chapter is 
retained on active duty during the disability 
evaluation process until such time as such mem- 
ber is — 

(A) cleared by appropriate authorities for 
continuation on active duty; or 

(B) separated, retired, or placed on the tem- 
porary disability retired list or inactive status 
list. 

(2)(A) A member described in paragraph (1) 
may request termination of active duty under 
such paragraph at any time during the demobili- 
zation or disability evaluation process of such 
member. 

(B) Upon a request under subparagraph (A), a 
member described in paragraph (1) shall only be 
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released from active duty after the member re- 
ceives counseling about the consequences of ter- 
mination of active duty. 

(C) Each release from active duty under sub- 
paragraph (B) shall be thoroughly documented. 

(3) The requirements in paragraph (1) shall ex- 
pire on the date that is five years after the date 
of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 2010. 

(Added Pub. L. 85-56, title XXII, §2201(31)(A), 
June 17, 1957, 71 Stat. 160; amended Pub. L. 
87-651, title I, § 107(c), Sept. 7, 1962, 76 Stat. 508; 
Pub. L. 101-189, div. A, title XVI, § 1621(a)(1), (4), 
Nov. 29, 1989, 103 Stat. 1602, 1603; Pub. L. 111-84, 
div. A, title V, §511, Oct. 28, 2009, 123 Stat. 2280.) 

Historical and Revision Notes 
1962 Act 

Sections 1218 and 1219 are restated, without sub- 
stantive change, to conform to the style adopted for 
title 10. 

References in Text 

The date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2010, referred to in 
subsec. (d)(3), is the date of enactment of Pub. L. 111-84, 
which was approved Oct. 28, 2009. 

Amendments 

2009— Subsec. (d). Pub. L. 111-84 added subsec. (d). 

1989— Subsec. (a)(1). Pub. L. 101-189, § 1621(a)(1), sub- 
stituted "Department of Veterans Affairs" for "Veter- 
ans' Administration". 

Subsec. (c). Pub. L. 101-189, § 1621(a)(4), substituted 
"facility of the Department of Veterans Affairs" for 
"Veterans' Administration facility". 

1962 — Pub. L. 87-651 amended section generally, and 
among other changes, substituted "Discharge or re- 
lease from active duty: claims for compensation, pen- 
sion, or hospitalization" for "Explanation of rights be- 
fore discharge" In section catchline, and struck out 
provisions which prohibited a person from being dis- 
charged or released from active duty until his certifi- 
cate of discharge or release from active duty and his 
final pay (or a substantial portion of his final pay) are 
ready for delivery to him or to his next of kin or legal 
representative. 

Effective Date 

Section effective Jan. 1, 1958, see section 2301 of Pub. 
L. 85-56, 71 Stat. 172. 

§ 1218a. Discharge or release from active duty: 
transition assistance for reserve component 
members injured while on active duty 

(a) Provision op Certain Information.— Be- 
fore a member of a reserve component described 
in subsection (b) is demobilized or separated 
from the armed forces, the Secretary of the 
military department concerned shall provide to 
the member the following information: 

(1) Information on the availability of care 
and administrative processing through com- 
munity based warrior transition units. 

(2) Information on the location of the com- 
munity based warrior transition unit located 
nearest to the permanent place of residence of 
the member. 

(b) Covered Members. — Subsection (a) applies 
to members of a reserve component who are in- 
jured while on active duty in the armed forces. 

(Added Pub. L. 111-84, div. A, title VI, § 641(a), 
Oct. 28, 2009, 123 Stat. 2364.) 



§ 1219. Statement of origin of disease or injury: 
limitations 

A member of an armed force may not be re- 
quired to sign a statement relating to the ori- 
gin, incurrence, or aggravation of a disease or 
injury that he has. Any such statement against 
his interests, signed by a member, is invalid. 

(Added Pub. L. 85-56, title XXII, §2201(31)(A), 
June 17, 1957, 71 Stat. 160; amended Pub. L. 
87-651, title I, § 107(c), Sept. 7, 1962, 76 Stat. 509.) 

Historical and Revision Notes 
1962 Act 

Sections 1218 and 1219 are restated, without sub- 
stantive change, to conform to the style adopted for 
title 10. 

Amendments 

1962— Pub. L. 87-651 substituted "Statement of origin 
of disease or injury: limitation" for "Statement 
against interest void" in section catchline, and "A 
member of an armed force may not be required to sign 
a statement relating to the origin, incurrence, or ag- 
gravation of a disease or injury that he has. Any such 
statement against his interests, signed by a member, is 
invalid" for "No person in the Armed Forces may be re- 
quired to sign a statement of any nature relating to the 
origin, incurrence, or aggravation of any disease or in- 
jury he may have. Any such statement against his own 
interest, whenever signed, is of no force and effect." 

Effective Date 

Section effective Jan. 1, 1958, see section 2301 of Pub. 
L. 85-56, 71 Stat. 172. 

[§ 1220. Repealed. Pub. L. 87-651, title I, § 107(d), 
Sept. 7, 1962, 76 Stat. 509] 

Section, added Pub. L. 85-56, title XXII, §2201(31)(A), 
June 17, 1957, 71 Stat. 161, related to location of accred- 
ited representatives at military installations. 

§ 1221. Effective date of retirement or placement 
of name on temporary disability retired list 

Notwithstanding section 8301 of title 5, the 
Secretary concerned may specify an effective 
date for the retirement of any member of the 
armed forces under this chapter, or for the 
placement of his name on the temporary disabil- 
ity retired list, that is earlier than the date pro- 
vided for in that section. 

(Added Pub. L. 85-861, §1(28)(B), Sept. 2, 1958, 72 
Stat. 1451; amended Pub. L. 89-718, §3, Nov. 2, 
1966, 80 Stat. 1115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1221 


5:47a(b). 


Aug. 2, 1956. ch. 876. 70 
Stat. 933. 





Clause (2)(A) Is omitted as unnecessary since the re- 
vised section applies to the armed forces, and the re- 
vised section is made applicable to the other uniformed 
services by sections 3 and 4 of the act enacting this re- 
vised section. Clause (2)(B) is omitted as covered by 
section 101(8) of this title and sections 3 and 4 of the act 
enacting this revised section. 

Amendments 

1966— Pub. L. 89-718 substituted "8301" for "47a". 

§ 1222. Physical evaluation boards 

(a) Response to Applications and Appeals.— 
The Secretary of each military department shall 
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ensure, in the case of any member of the armed 
forces appearing before a physical evaluation 
board under that Secretary's supervision, that 
documents announcing a decision of the board in 
the case convey the findings and conclusions of 
the board in an orderly and itemized fashion 
with specific attention to each issue presented 
by the member in regard to that member's case. 
The requirement under the preceding sentence 
applies to a case both during initial consider- 
ation and upon subsequent consideration due to 
appeal by the member or other circumstance. 

(b) Liaison Officer (PEBLO) Requirements 
and Training. — (1) The Secretary of Defense 
shall prescribe regulations establishing — 

(A) a requirement for the Secretary of each 
military department to make available to 
members of the armed forces appearing before 
physical evaluation boards operated by that 
Secretary employees, designated as physical 
evaluation board liaison officers, to provide 
advice, counsel, and general information to 
such members on the operation of physical 
evaluation boards operated by that Secretary; 
and 

(B) standards and guidelines concerning the 
training of such physical evaluation board li- 
aison officers. 

(2) The Secretary shall ensure compliance by 
the Secretary of each military department with 
physical evaluation board liaison officer re- 
quirements and training standards and guide- 
lines at least once every three years. 

(c) Standardized Staff Training and Oper- 
ations. — (1) The Secretary of Defense shall pre- 
scribe regulations on standards and guidelines 
concerning the physical evaluation board oper- 
ated by each of the Secretaries of the military 
departments with regard to — 

(A) assignment and training of staff; 

(B) operating procedures; and 

(C) timeliness of board decisions. 

(2) The Secretary shall ensure compliance 
with standards and guidelines prescribed under 
paragraph (1) by each physical evaluation board 
at least once every three years. 

(Added Pub. L. 109-364, div. A, title V, § 597(a)(1), 
Oct. 17, 2006, 120 Stat. 2236.) 

Effective Date 

Pub. L. 109-364, div. A, title V, § 597(b), Oct. 17, 2006, 
120 Stat. 2237, provided that: "Section 1222 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to decisions rendered on cases com- 
menced more than 120 days after the date of the enact- 
ment of this Act [Oct. 17, 2006]." 

CHAPTER 63— RETIREMENT FOR AGE 

Sec. 

1251. Age 62: regular commissioned officers in 

grades below general and flag officer grades; 
exceptions. 

1252. Age 64: permanent professors at academies. 

1253. Age 64: regular commissioned officers in gen- 

eral and flag officer grades; exception. 
[1255. Repealed.] 
1263. Age 62: warrant officers. 
1275. Computation of retired pay: law applicable. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 502(c), Oct. 17, 
2006, 120 Stat. 2177, inserted "in grades below general 



and flag officer grades" after "officers" in item 1251 
and added item 1253. 

Pub. L. 109-163, div. A, title V, § 509(c)(2), Jan. 6, 2006, 
119 Stat. 3231, added item 1252. 

1980— Pub. L. 96-513, title V, §501(18), Dec. 12, 1980, 94 
Stat. 2908, added item 1251. 

1967— Pub. L. 90-130, §1(6), Nov. 8, 1967, 81 Stat. 374, 
struck out item 1255 "Age 55: female regular warrant 
officers". 

§ 1251. Age 62: regular commissioned officers in 
grades below general and flag officer grades; 
exceptions 

(a) General Rule. — Unless retired or sepa- 
rated earlier, each regular commissioned officer 
of the Army, Navy, Air Force, or Marine Corps 
(other than an officer covered by section 1252 of 
this title or a commissioned warrant officer) 
serving in a grade below brigadier general or 
rear admiral (lower half), in the case of an offi- 
cer in the Navy, shall be retired on the first day 
of the month following the month in which the 
officer becomes 62 years of age. 

(b) Deferred Retirement of Health Profes- 
sions Officers. — (1) The Secretary of the mili- 
tary department concerned may, subject to sub- 
section (d), defer the retirement under sub- 
section (a) of a health professions officer if dur- 
ing the period of the deferment the officer — 

(A) will be performing duties consisting pri- 
marily of providing patient care or performing 
other clinical duties; or 

(B) is in a category of officers designated 
under subparagraph (D) of paragraph (2) whose 
duties will consist primarily of the duties de- 
scribed in clause (i), (ii), or (iii) of such sub- 
paragraph. 

(2) For purposes of this subsection, a health 
professions officer is — 

(A) a medical officer; 

(B) a dental officer; 

(C) an officer in the Army Nurse Corps, an 
officer in the Navy Nurse Corps, or an officer 
in the Air Force designated as a nurse; or 

(D) an officer in a category of officers des- 
ignated by the Secretary of the military de- 
partment concerned for the purposes of this 
paragraph as consisting of officers whose du- 
ties consist primarily of — 

(i) providing health care; 

(ii) performing other clinical care; or 

(iii) performing health care-related admin- 
istrative duties. 

(c) Deferred Retirement of Chaplains.— The 
Secretary of the military department concerned 
may, subject to subsection (d), defer the retire- 
ment under subsection (a) of an officer who is 
appointed or designated as a chaplain if the Sec- 
retary determines that such deferral is in the 
best interest of the military department con- 
cerned. 

(d) Limitation on Deferment of Retire- 
ments. — (1) Except as provided in paragraph (2), 
a deferment under subsection (b) or (c) may not 
extend beyond the first day of the month follow- 
ing the month in which the officer becomes 68 
years of age. 

(2) The Secretary of the military department 
concerned may extend a deferment under sub- 
section (b) or (c) beyond the day referred to in 
paragraph (1) if the Secretary determines that 
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extension of the deferment is necessary for the 
needs of the military department concerned. 
Such an extension shall be made on a case-by- 
case basis and shall be for such period as the 
Secretary considers appropriate. 

(Added Pub. L. 96-513, title I, §111, Dec. 12, 1980, 
94 Stat. 2875; amended Pub. L. 100-180, div. A, 
title VII, §719, Dec. 4, 1987, 101 Stat. 1115; Pub. L. 
101-189, div. A, title VII, §709, Nov. 29, 1989, 103 
Stat. 1476; Pub. L. 105-85, div. A, title V, § 504(a), 
(b), Nov. 18, 1997, 111 Stat. 1725; Pub. L. 109-163, 
div. A, title V, § 509(c)(3), Jan. 6, 2006, 119 Stat. 
3231; Pub. L. 109-364, div. A, title V, § 502(b), Oct. 
17, 2006, 120 Stat. 2176; Pub. L. 111-383, div. A, 
title V, § 501(b), Jan. 7, 2011, 124 Stat. 4206.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383, § 501(b)(2), sub- 
stituted "the officer — " for "the officer will be perform- 
ing- duties consisting- primarily of providing patient 
care or performing other clinical duties." and added 
subpars. (A) and (B). 

Subsec. (b)(2)(D). Pub. L. 111-383, § 501(b)(1), added 
subpar. (D). 

2006 — Pub. L. 109-364 amended section catchline and 
text generally, substituting provisions relating to re- 
tirement at age 62 of regular commissioned officers in 
grades below general and flag officer grades for provi- 
sions relating to retirement at age 62 of all regular 
commissioned officers. 

Subsec. (a). Pub. L. 109-163 inserted ", a permanent 
professor at the United States Naval Academy," after 
"Air Force Academy" in first sentence and struck out 
last sentence which read as follows: "An officer who is 
a permanent professor at the United States Military 
Academy or United States Air Force Academy, the di- 
rector of admissions at the United States Military 
Academy, or the registrar of the United States Air 
Force Academy shall be retired on the first day of the 
month following the month in which he becomes 64 
years of age." 

1997— Subsec. (c)(2) to (4). Pub. L. 105-85, § 504(a), 
added par. (2) and redesignated former pars. (2) and (3) 
as (3) and (4), respectively. 

Subsec. (d). Pub. L. 105-85, § 504(b), added subsec. (d). 

1989— Subsec. (c)(2). Pub. L. 101-189 designated exist- 
ing provisions as subpar. (A), substituted "Except as 
provided in subparagraph (B), a deferment" for "A 
deferment" and "68 years of age" for "67 years of age", 
and added subpar. (B). 

1987— Subsec. (c). Pub. L. 100-180 added subsec. (c). 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Deferral of Retirement Date for Chairman of the 
Joint Chiefs of Staff 

Pub. L. 100-456, div. A, title VII, §704, Sept. 29, 1988, 
102 Stat. 1996, provided that the President could defer 
until Oct. 1, 1989, the retirement of the officer serving 
as Chairman of the Joint Chiefs of Staff for the term 
which began on October 1, 1987, notwithstanding the 
limitation contained in former section 1251(b) of this 
title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provision that this section not apply to any offi- 
cer who on the effective date of this Act [Sept. 15, 1981] 
was on active duty in a grade above general, see section 
632 of Pub. L. 96-513, set out as a note under section 611 
of this title. 



§ 1252. Age 64: permanent professors at acad- 
emies 

(a) Mandatory Retirement for Age.— Unless 
retired or separated earlier, each regular com- 
missioned officer of the Army, Navy, Air Force, 
or Marine Corps covered by subsection (b) shall 
be retired on the first day of the month follow- 
ing the month in which the officer becomes 64 
years of age. 

(b) Covered Officers.— This section applies to 
the following officers: 

(1) An officer who is a permanent professor 
or the director of admissions of the United 
States Military Academy. 

(2) An officer who is a permanent professor 
at the United States Naval Academy. 

(3) An officer who is a permanent professor 
or the registrar of the United States Air Force 
Academy. 

(Added Pub. L. 109-163, div. A, title V, § 509(c)(1), 
Jan. 6, 2006, 119 Stat. 3230.) 

§ 1253. Age 64: regular commissioned officers in 
general and flag officer grades; exception 

(a) General Rule. — Unless retired or sepa- 
rated earlier, each regular commissioned officer 
of the Army, Navy, Air Force, or Marine Corps 
serving in a general or flag officer grade shall be 
retired on the first day of the month following 
the month in which the officer becomes 64 years 
of age. 

(b) Exception for Officers Serving in 0-9 
AND O-10 POSITIONS. — In the case of an officer 
serving in a position that carries a grade above 
major general or rear admiral, the retirement 
under subsection (a) of that officer may be de- 
ferred — 

(1) by the President, but such a deferment 
may not extend beyond the first day of the 
month following the month in which the offi- 
cer becomes 68 years of age; or 

(2) by the Secretary of Defense, but such a 
deferment may not extend beyond the first 
day of the month following the month in 
which the officer becomes 66 years of age. 

(Added Pub. L. 109-364, div. A, title V, § 502(a), 
Oct. 17, 2006, 120 Stat. 2176.) 

[§1255. Repealed. Pub. L. 90-130, §1(6), Nov. 8, 
1967, 81 Stat. 374] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 100; Nov. 
2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, covered the re- 
tirement of female permanent regular warrant officers 
with 20 years of active service upon attaining age 55. 

§ 1263. Age 62: warrant officers 

(a) Unless retired under section 1305 of this 
title, a permanent regular warrant officer who 
has at least 20 years of active service that could 
be credited to him under section 511 of the Ca- 
reer Compensation Act of 1949, as amended (70 
Stat. 114; 10 U.S.C. 580 note), and who is at least 
62 years of age, shall be retired 60 days after he 
becomes that age, except as provided by section 
8301 of title 5. 

(b) The Secretary concerned may defer, for not 
more than four months, the retirement under 
subsection (a) of any warrant officer if, because 
of unavoidable circumstances, evaluation of his 
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physical condition and determination of his en- 
titlement to retirement or separation for phys- 
ical disability require hospitalization or medical 
observation that cannot be completed before the 
date when he would otherwise be required to re- 
tire under this section. 

(Aug. 10, 1956 ch. 1041, 70A Stat. 101; Pub. L. 

89- 718, §3, Nov. 2, 1966, 80 Stat. 1115; Pub. L. 

90- 130, §1(6), Nov. 8, 1967, 81 Stat. 374; Pub. L. 
96-513, title V, §511(46), Dec. 12, 1980, 94 Stat. 
2924; Pub. L. 102-484, div. A, title X, §1052(17), 
Oct. 23, 1992, 106 Stat. 2500.) 

Historical and Revision Notes 



Revised 
section 



1263(a) . 



1263(b) . 



Source (U.S. Code) 



10:600(d) (as applicable to 

10:600Z(b) (less (l)-(3))). 
10:6002(b) (less (l)-(3)). 
10:600r(c) (as applicable 

to 10:600;<b) (less 

(D-(3»). 
34:135(d) (as applicable to 

34:430(b) (less (l)-(3))). 
34:430(b) (less (l)-(3)). 
34:430c (as applicable to 

34:430(b) (less (l)-(3))). 
10:600((e) (as applicable 

to 10:600Z(b) (less 

(U-(3))). 
34:430(0 (as applicable to 

34:430(b) (less (l)-(3»). 



Source (Statutes at Large) 



May 29, 1954, ch. 249, 
§§ 2(d) (as applicable to 
§ 14(b) (less (1H3))), 
14(b) (less (l)-(3)), 14(e) 
(as applicable to (b) 
(less (1H3)», 21(c) (as 
applicable to 14(b) (less 
(1M3))), 68 Stat. 157, 
162, 163, 168. 



In subsection (a), the words "has at least" are sub- 
stituted for the words "has attained". The words "has 
at least" are substituted for the words "having com- 
pleted not less than". The words "on that date which" 
are omitted as surplusage. 10:600Z(b) (15 words before (1)) 
and 34:430(b) (15 words before (1)) are omitted as covered 
by section 1275 of this title. 

In subsection (b), the words "The Secretary con- 
cerned may defer" are substituted for the words "may, 
in the discretion of the Secretary, be deferred". The 
words "determination of his" are inserted for clarity. 
The words "not more than" are substituted for the 
words "a period not to exceed". The words "he would 
otherwise be required to retire under this section" are 
substituted for the words "retirement * * * would 
otherwise be required". The words "which is required", 
"possible", "proper", and "a period of" are omitted as 
surplusage. 

References in Text 

Section 511 of the Career Compensation Act of 1949, 
referred to in subsec. (a), is section 511 of act Oct. 12, 
1949, ch. 681, which was formerly set out as a note under 
section 580 of this title. 



Amendments 

Pub. L. 102-484 substituted 



'580 



1992— Subsec. (a), 
note" for "564 note". 

1980— Subsec. (a). Pub. L. 96-513 substituted "511 of 
the Career Compensation Act of 1949, as amended (70 
Stat. 114; 10 U.S.C. 564 note)" for "311 of title 37". 

1967— Subsec. (a). Pub. L. 90-130 struck out reference 
to section 1255 of this title. 

1966— Subsec. (a). Pub. L. 89-718 substituted "8301" for 
"47a". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1275. Computation of retired pay: law applica- 
ble 

A member of the armed forces retired under 
this chapter is entitled to retired pay computed 
under chapter 71 of this title. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 101.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1275 


[No source]. 


[No source]. 





The revised section is based on the various retire- 
ment provisions in this chapter and is inserted to make 
explicit the entitlement to retired pay upon retire- 
ment. 

CHAPTER 65 — RETIREMENT OF WARRANT 
OFFICERS FOR LENGTH OF SERVICE 



Sec. 
1293. 
1305. 

1315. 



Twenty years or more: warrant officers. 
Thirty years or more: regular warrant offi- 
cers. 

Computation of retired pay: law applicable. 
Amendments 

1980— Pub. L. 96-513, title V, §501(19), Dec. 12, 1980, 94 
Stat. 2908, substituted "RETIREMENT OF WARRANT 
OFFICERS FOR LENGTH OF SERVICE" for "RETIRE- 
MENT FOR LENGTH OF SERVICE" as chapter head- 
ing. 

§ 1293. Twenty years or more: warrant officers 

The Secretary concerned may, upon the war- 
rant officer's request, retire a warrant officer of 
any armed force under his jurisdiction who has 
at least 20 years of active service that could be 
credited to him under section 511 of the Career 
Compensation Act of 1949, as amended (70 Stat. 
114). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 101; Pub. L. 
87-649, § 6(f)(3), Sept. 7, 1962, 76 Stat. 494.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1293 


10:600(d) (as applicable to 

10:600Z(a)). 
10:600Z(a). 

34:135(d) (as applicable to 

34:430(a)). 
34:430(a). 


May 29, 1954, ch. 249, 
§§ 2(d) (as applicable to 
§ 14(a)), 14(a), 68 Stat. 
157, 162. 





The words, "The Secretary concerned may * * * re- 
tire" are substituted for the words "may * * * and in 
the discretion of the Secretary, be retired". 10:600Z(a) 
(last 14 words) and 34:430(a) (last 14 words) are omitted 
as covered by section 1315 of this title. 

References in Text 

Section 511 of the Career Compensation Act of 1949, 
referred to in text, is section 511 of act Oct. 12, 1949, ch. 
681, which was formerly set out as a note under section 
580 of this title. 

Amendments 

1962— Pub. L. 87-649 substituted "section 511 of the 
Career Compensation Act of 1949, as amended (70 Stat. 
114)" for "section 311 of title 37." 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as a note preced- 
ing section 101 of Title 37, Pay and Allowances of the 
Uniformed Services. 

Temporary Early Retirement Authority 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8053], Sept. 30, 1996, 110 Stat. 3009-71, 3009-99, provided 
that: "During the current fiscal year and hereafter, ap- 
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propriations available for the pay and allowances of ac- 
tive duty members of the Armed Forces shall be avail- 
able to pay the retired pay which is payable pursuant 
to section 4403 of Public Law 102-484 (10 U.S.C. 1293 
note) under the terms and conditions provided in sec- 
tion 4403." 

Similar provisions were contained in the following' 
prior appropriation acts: 

Pub. L. 104-61, title VIII, §8066, Dec. 1, 1995, 109 Stat. 
664. 

Pub. L. 103-335, title VIII, §8077, Sept. 30, 1994, 108 
Stat. 2636. 

Pub. L. 103-139, title VIII, §8095, Nov. 11, 1993, 107 
Stat. 1461. 

Pub. L. 104-106, dlv. A, title V, § 566(c), Feb. 10, 1996, 
110 Stat. 328, as amended by Pub. L. 107-372, title II, 
§272(b), Dec. 19, 2002, 116 Stat. 3094, provided that: "Sec- 
tion 4403 (other than subsection (f)) of the National De- 
fense Authorization Act for Fiscal Year 1993 (Public 
Law 102-484; 106 Stat. 2702; 10 U.S.C. 1293 note) shall 
apply to the commissioned officer corps of the National 
Oceanic and Atmospheric Administration in the same 
manner and to the same extent as that section applies 
to the Department of Defense. The Secretary of Com- 
merce shall implement the provisions of that section 
with respect to such commissioned officer corps and 
shall apply the provisions of that section to the provi- 
sions of the National Oceanic and Atmospheric Admin- 
istration Commissioned Officer Corps Act of 2002 [33 
U.S.C. 3001 et seq.] relating- to the retirement of mem- 
bers of such commissioned officer corps." 

[Pub. L. 104-106, div. A, title V, § 566(d), Feb. 10, 1996, 
110 Stat. 328, provided that: "This section [amending 
former section 857a of Title 33, Navigation and Navi- 
gable Waters, and enacting provisions set out as a note 
above] shall apply only to members of the commis- 
sioned officer corps of the National Oceanic and Atmos- 
pheric Administration who are separated after Septem- 
ber 30, 1995."] 

Pub. L. 103-337, div. A, title V, § 542(d), Oct. 5, 1994, 108 
Stat. 2769, as amended by Pub. L. 107-296, title XVII. 
§ 1704(e)(5), Nov. 25, 2002, 116 Stat. 2315, provided that: 
"Section 4403 of the National Defense Authorization 
Act for Fiscal Year 1993 (Public Law 102-484; 106 Stat. 
2702; 10 U.S.C. 1293 note) shall apply to the Coast Guard 
in the same manner and to the same extent as that pro- 
vision applies to the Department of Defense. The Sec- 
retary of Homeland Security shall implement the pro- 
visions of that section with respect to the Coast Guard 
and apply the applicable provisions of title 14, United 
States Code, relating to retirement of Coast Guard per- 
sonnel." 

Pub. L. 102-484, div. D, title XLIV, §4403, Oct. 23, 1992, 
106 Stat. 2702, as amended by Pub. L. 103-160, div. A, 
title V, § 561(a), Nov. 30, 1993, 107 Stat. 1667; Pub. L. 
104-106, div. A, title XV, § 1504(c)(3), Feb. 10, 1996, 110 
Stat. 514; Pub. L. 105-261, div. A, title V, § 561(a), Oct. 17, 
1998, 112 Stat. 2025; Pub. L. 106-398, §1 [[div. A], title V, 
§571(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 
107-314, div. A, title V, §554, Dec. 2, 2002, 116 Stat. 2553; 
Pub. L. 112-81, title V, § 504(b), Dec. 31, 2011, 125 Stat. 
1390, provided that: 

"(a) Purpose. — The purpose of this section is to pro- 
vide the Secretary of Defense a temporary additional 
force management tool with which to effect the draw- 
down of military forces during the active force draw- 
down period. 

"(b) Retirement for 15 to 20 Years op Service. — (1) 
During the active force drawdown period, the Secretary 
of the Army may — 

"(A) apply the provisions of section 3911 of title 10, 
United States Code, to a regular or reserve commis- 
sioned officer with at least 15 but less than 20 years 
of service by substituting 'at least 15 years' for 'at 
least 20 years' in subsection (a) of that section; 

"(B) apply the provisions of section 3914 of such 
title to an enlisted member with at least 15 but less 
than 20 years of service by substituting 'at least 15' 
for 'at least 20'; and 



"(C) apply the provisions of section 1293 of such 
title to a warrant officer with at least 15 but less 
than 20 years of service by substituting 'at least 15 
years' for 'at least 20 years'. 

"(2) During the active force drawdown period, the 
Secretary of the Navy may — 

"(A) apply the provisions of section 6323 of title 10, 
United States Code, to an officer with at least 15 but 
less than 20 years of service by substituting 'at least 
15 years' for 'at least 20 years' in subsection (a) of 
that section; 

"(B) apply the provisions of section 6330 of such 
title to an enlisted member of the Navy or Marine 
Corps with at least 15 but less than 20 years of service 
by substituting '15 or more years' for '20 or more 
years' in the first sentence of subsection (a)[(b)], in 
the case of an enlisted member of the Navy, and in 
the second sentence of subsection (b), in the case of 
an enlisted member of the Marine Corps; and 

"(C) apply the provisions of section 1293 of such 
title to a warrant officer with at least 15 but less 
than 20 years of service by substituting 'at least 15 
years' for 'at least 20 years'. 

"(3) During the active force drawdown period, the 
Secretary of the Air Force may — 

"(A) apply the provisions of section 8911 of title 10, 
United States Code, to a regular or reserve commis- 
sioned officer with at least 15 but less than 20 years 
of service by substituting 'at least 15 years' for 'at 
least 20 years' in subsection (a) of that section; and 

"(B) apply the provisions of section 8914 of such 
title to an enlisted member with at least 15 but less 
than 20 years of service by substituting 'at least 15' 
for 'at least 20'. 

"(c) Inapplicability op Certain Provisions. — 

"(1) Increased retired pay for public or commu- 
nity service. — The provisions of section 4464 of this 
Act (10 U.S.C. 1143a note) shall not apply with respect 
to a member or former member retired by reason of 
eligibility under this section during the active force 
drawdown period specified in subsection (i)(2). 

"(2) Coast guard and noaa. — During the period 
specified in subsection (i)(2), this section does not 
apply as follows: 

"(A) To members of the Coast Guard, notwith- 
standing section 542(d) of the National Defense Au- 
thorization Act for Fiscal Year 1995 [Pub. L. 
103-337](10 U.S.C. 1293 note). 

"(B) To members of the commissioned corps of 
the National Oceanic and Atmospheric Administra- 
tion, notwithstanding section 566(c) of the National 
Defense Authorization Act for Fiscal Year 1995 
[probably means section 566(c) of the National De- 
fense Authorization Act for Fiscal Year 1996] (Pub- 
lic Law 104-106; 10 U.S.C. 1293 note). 
"(d) Regulations. — The Secretary of each military 
department may prescribe regulations and policies re- 
garding the criteria for eligibility for early retirement 
by reason of eligibility pursuant to this section and for 
the approval of applications for such retirement. Such 
criteria may include factors such as grade, years of 
service, and skill. 

"(e) Computation of Retired Pay. — Retired or re- 
tainer pay of a member retired (or transferred to the 
Fleet Reserve or Fleet Marine Corps Reserve) under a 
provision of title 10, United States Code, by reason of 
eligibility pursuant to subsection (b) shall be reduced 
by Vi2th of 1 percent for each full month by which the 
number of months of active service of the member are 
less than 240 as of the date of the member's retirement 
(or transfer to the Fleet Reserve or Fleet Marine Corps 
Reserve). 

"(f) Funding. — (1) Notwithstanding section 1463 of 
title 10, United States Code, and subject to the avail- 
ability of appropriations for this purpose, the Secretary 
of each military department shall provide in accord- 
ance with this section for the payment of retired pay 
payable during the fiscal years covered by the other 
provisions of this subsection to members of the Armed 
Forces under the jurisdiction of that Secretary who are 
being retired under the authority of this section. 
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"(2) In each fiscal year in which the Secretary of a 
military department retires a member of the Armed 
Forces under the authority of this section, the Sec- 
retary shall credit to a subaccount (which the Sec- 
retary shall establish) within the appropriation ac- 
count for that fiscal year for pay and allowances of ac- 
tive duty members of the Armed Forces under the ju- 
risdiction of that Secretary such amount as is nec- 
essary to pay the retired pay payable to such member 
for the entire initial period (determined under para- 
graph (3)) of the entitlement of that member to receive 
retired pay. 

"(3) The initial period applicable under paragraph (2) 
in the case of a retired member referred to in that para- 
graph is the number of years (and any fraction of a 
year) that is equal to the difference between 20 years 
and the number of years (and any fraction of a year) of 
service that were completed by the member (as com- 
puted under the provision of law used for determining 
the member's years of service for eligibility to retire- 
ment) before being retired under the authority of this 
section. 

"(4) The Secretary shall pay the member's retired 
pay for such initial period out of amounts credited to 
the subaccount under paragraph (2). The amounts so 
credited with respect to that member shall remain 
available for payment for that period. 
"(5) For purposes of this subsection — 

"(A) the transfer of an enlisted member of the Navy 
or Marine Corps to the Fleet Reserve or Fleet Marine 
Corps Reserve shall be treated as a retirement; and 

"(B) the term 'retired pay' shall be treated as in- 
cluding retainer pay. 

"(g) Coordination With Other Separation Provi- 
sions. — (1) A member of the Armed Forces retired 
under the authority of this section is not entitled to 
benefits under section 1174 or 1175a of title 10, United 
States Code. 

"(2) [Amended section 638a(b)(4)(C) of this title.] 

"(h) Members Receiving SSB, VSI, or VSP.— The 
Secretary of a military department may retire (or 
transfer to the Fleet Reserve or Fleet Marine Corps Re- 
serve) pursuant to the authority provided by this sec- 
tion a member of a reserve component who before the 
date of the enactment of this Act [Oct. 23, 1992] was sep- 
arated from active duty pursuant to an agreement en- 
tered into under section 1174a or 1175 of title 10, United 
States Code or who before the date of the enactment of 
the National Defense Authorization Act for Fiscal Year 
2012 [Pub. L. 112-81, approved Dec. 31, 2011] was sepa- 
rated from active duty pursuant to an agreement en- 
tered into under section 1175a of such title. The retired 
or retainer pay of any such member so retired (or 
transferred) by reason of the authority provided in this 
section shall be reduced by the amount of any payment 
to such member before the date of such retirement 
under the provisions of such agreement. 

"(i) Active Force Drawdown Period. — For purposes 
of this section, the active force drawdown period is (1) 
the period beginning on the date of the enactment of 
this Act and ending on September 1, 2002, and (2) the 
period beginning on the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
2012 [Pub. L. 112-81, approved Dec. 31, 2011] and ending 
on December 31, 2018." 

[Pub. L. 107-314, div. A, title V, §554, Dec. 2, 2002, 116 
Stat. 2553, provided that the amendment made by that 
section to section 4403 of Pub. L. 102-484, set out above, 
is effective Jan. 1, 2002.] 

§ 1305. Thirty years or more: regular warrant of- 
ficers 

(a)(1) A regular warrant officer (other than a 
regular Army warrant officer) who has at least 
30 years of active service that could be credited 
to the officer under section 511 of the Career 
Compensation Act of 1949, as amended (70 Stat. 
114) shall be retired 60 days after the date on 



which he completes that service, except as pro- 
vided by section 8301 of title 5. 

(2) In the case of a regular Army warrant offi- 
cer, the calculation of years of active service 
under paragraph (1) shall include only years of 
active service as a warrant officer. 

(b) The Secretary concerned may defer, for not 
more than four months, the retirement under 
subsection (a) of any warrant officer if, because 
of unavoidable circumstances, evaluation of his 
physical condition and determination of his en- 
titlement to retirement or separation for phys- 
ical disability require hospitalization or medical 
observation that cannot be completed before the 
date when he would otherwise be required to re- 
tire under this section. 

(c) Under such regulations as he may pre- 
scribe, the Secretary concerned may defer the 
retirement under subsection (a) of any warrant 
officer upon the recommendation of a board of 
officers and with the consent of the warrant offi- 
cer, but not later than 60 days after he becomes 
62 years of age. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 101; Pub. L. 
87-649, § 6(f)(3), Sept. 7, 1962, 76 Stat. 494; Pub. L. 
89-718, §3, Nov. 2, 1966, 80 Stat. 1115; Pub. L. 
102-190, div. A, title XI, §1116, Dec. 5, 1991, 105 
Stat. 1503; Pub. L. 109-364, div. A, title V, § 505(c), 
Oct. 17, 2006, 120 Stat. 2179; Pub. L. 110-417, [div. 
A], title V, §501, Oct. 14, 2008, 122 Stat. 4432.) 

Historical and Revision Notes 



Revised 
section 



1305(a) . 



1305(b) . 



1305(c) . 



Source (U.S. Code) 



10:600(d) (as applicable to 
10:600Z(b)(2)). 

10:600Z(b)(2) (last sen- 
tence). 

10:600r(c) (as applicable 
to 10:600«b)(2)). 

34:135(d) (as applicable to 
34:430(b)(2)). 

34:430(b)(2) (last sen- 
tence). 

34:430c (as applicable to 
34:430(b)(2)). 

10:600Z(e) (as applicable 
to 10:600i(b)(2)). 

34:430(e) (as applicable to 
34:430(b)(2)). 

10:600!(b)(2) (less last sen- 
tence). 

34:430(b)(2) (less last sen- 
tence). 



Source (Statutes at Large) 



May 29, 1954, ch. 249, 
§§2(d) (as applicable to 
§ 14(b)(2)), 14(b)(2), (e) 
(as applicable to 
(b)(2)), 21(c) (as appli- 
cable to § 14(b)(2)), 68 
Stat. 157, 163, 168. 



In subsection (a), the words "has at least" are sub- 
stituted for the words "has completed". The words 
"and is not so continued on active service" and "on 
that date which" are omitted as surplusage. 10:600Z(b)(2) 
(last 16 words of last sentence) and 34:430(b)(2) (last 16 
words of last sentence) are omitted as covered by sec- 
tion 1315 of this title. 

In subsection (b), the words "The Secretary con- 
cerned may defer" are substituted for the words "may, 
in the discretion of the Secretary, be deferred". The 
words "determination of his" are inserted for clarity. 
The words "not more than" are substituted for the 
words "a period not to exceed". The words "he would 
otherwise be required to retire under this section" are 
substituted for the words "retirement * * * would 
otherwise be required". The words "which is required", 
"possible", "proper", and "a period of" are omitted as 
surplusage. 

In subsection (c), the words "the Secretary concerned 
may defer the retirement" are substituted for the 
words "in the discretion of the Secretary * * * be con- 
tinued on active service". The words "but not later 
than" are substituted for the words "but not beyond 
that date which is". 
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References in Text 

Section 511 of the Career Compensation Act of 1949, 
referred to in subsec. (a)(1), is section 511 of act Oct. 12, 
1949, ch. 681, which was formerly set out as a note under 
section 580 of this title. 

Amendments 

2008— Subsec. (a). Pub. L. 110-417 designated existing 
provisions as par. (1), substituted "A regular warrant 
officer (other than a regular Army warrant officer) who 
has at least 30 years of active service that could be 
credited to the officer" for "A regular warrant officer 
who has at least 30 years of active service as a warrant 
officer that could be credited to him", and added par. 
(2). 

2006— Subsec. (a). Pub. L. 109-364 substituted "A regu- 
lar warrant officer" for "(1) Except as provided in para- 
graph (2), a regular warrant officer (other than a regu- 
lar Army warrant officer in the grade of chief warrant 
officer, W-5)", inserted "as a warrant officer" after 
"years of active service" and "the date on which" after 
"60 days after", and struck out par. (2) which read as 
follows: 

"(2)(A) A regular Army warrant officer in the grade 
of chief warrant officer, W-5, who has at least 30 years 
of active service as a warrant officer that could be 
credited to him under section 511 of the Career Com- 
pensation Act of 1949, as amended (70 Stat. 114), shall be 
retired 60 days after the date on which he completes 
that service, except as provided by section 8301 of title 
5. 

"(B) A regular Army warrant officer in a warrant of- 
ficer grade below the grade of chief warrant officer, 
W-5, who completes 24 years of active service as a war- 
rant officer before he is required to be retired under 
paragraph (1) shall be retired 60 days after the date on 
which he completes 24 years of active service as a war- 
rant officer, except as provided by section 8301 of title 
5." 

1991 — Subsec. (a). Pub. L. 102-190 designated existing 
provisions as par. (1), substituted "Except as provided 
in paragraph (2), a regular warrant officer (other than 
a regular Army warrant officer in the grade of chief 
warrant officer, W-5)" for "A permanent regular war- 
rant officer", and added par. (2). 

1966— Subsec. (a). Pub. L. 89-718 substituted "8301" for 
"47a". 

1962 — Subsec. (a). Pub. L. 87-649 substituted "section 
511 of the Career Compensation Act of 1949, as amended 
(70 Stat. 114)" for "section 311 of title 37." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as a note preced- 
ing section 101 of Title 37, Pay and Allowances of the 
Uniformed Services. 

§ 1315. Computation of retired pay: law applica- 
ble 

A member of the armed forces retired under 
this chapter is entitled to retired pay computed 
under chapter 71 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 101.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1315 


[No source]. 


[No source]. 





The revised section is based on the various retire- 
ment provisions in this chapter and is inserted to make 



explicit the entitlement to retired pay upon retire- 
ment. 

CHAPTER 67— RETIRED PAY FOR NON- 
REGULAR SERVICE 

See. 

1331. Reference to chapter 1223. 

Prior Provisions 

A prior chapter 67 was transferred to part II of sub- 
title E of this title and renumbered chapter 1223. 

Amendments 

1996— Pub. L. 104-106, div. A, title XV, §1503(a)(13), 
Feb. 10, 1996, 110 Stat. 511, substituted "NON-REGU- 
LAR" for "NONREGULAR" in chapter heading. 

§ 1331. Reference to chapter 1223 

Provisions of law relating to retired pay for 
nonregular service are set forth in chapter 1223 
of this title (beginning with section 12731). 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(j)(7), Oct. 5, 1994, 108 Stat. 3005.) 

Prior Provisions 

Prior sections 1331 to 1338 were renumbered sections 
12731 to 12738 of this title, respectively. 

CHAPTER 69— RETIRED GRADE 

See. 

1370. Commissioned officers: general rule; excep- 

tions. 

1371. Warrant officers: general rule. 

1372. Grade on retirement for physical disability: 

members of armed forces. 

1373. Higher grade for later physical disability: re- 

tired officers recalled to active duty. 
[1374. Repealed.] 

1375. Entitlement to commission: commissioned of- 

ficers advanced on retired list. 

1376. Temporary disability retired lists. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, §1671(b)(ll), 
Oct. 5, 1994, 108 Stat. 3013, struck out item 1374 "Re- 
serve commissioned officers: grade on retirement or 
transfer to Retired Reserve" and substituted "Tem- 
porary disability retired lists" for "Retired lists" in 
item 1376. 

1980— Pub. L. 96-513, title V, §501(20), Dec. 12, 1980, 94 
Stat. 2908, added item 1370. 

1958— Pub. L. 85-861, §1(30), Sept. 2, 1958, 72 Stat. 1451, 
added item 1374. 

§ 1370. Commissioned officers: general rule; ex- 
ceptions 

(a) Rule for Retirement in Highest Grade 
Held Satisfactorily.— (1) Unless entitled to a 
higher retired grade under some other provision 
of law, a commissioned officer (other than a 
commissioned warrant officer) of the Army, 
Navy, Air Force, or Marine Corps who retires 
under any provision of law other than chapter 61 
or chapter 1223 of this title shall, except as pro- 
vided in paragraph (2), be retired in the highest 
grade in which he served on active duty satisfac- 
torily, as determined by the Secretary of the 
military department concerned, for not less 
than six months. 

(2)(A) In order to be eligible for voluntary re- 
tirement under any provision of this title in a 
grade above major or lieutenant commander, a 
commissioned officer of the Army, Navy, Air 
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Force, or Marine Corps must have served on ac- 
tive duty in that grade for not less than three 
years, except that the Secretary of Defense may 
authorize the Secretary of a military depart- 
ment to reduce such period to a period not less 
than two years. 

(B) In the case of an officer to be retired in a 
general or flag officer grade, authority provided 
by the Secretary of Defense to the Secretary of 
a military department under subparagraph (A) 
may be exercised with respect to that officer 
only if approved by the Secretary of Defense or 
another civilian official in the Office of the Sec- 
retary of Defense appointed by the President, by 
and with the advice and consent of the Senate. 

(C) Authority provided by the Secretary of De- 
fense to the Secretary of a military department 
under subparagraph (A) may be delegated within 
that military department only to a civilian offi- 
cial of that military department appointed by 
the President, by and with the advice and con- 
sent of the Senate. 

(D) The President may waive subparagraph (A) 
in individual cases involving extreme hardship 
or exceptional or unusual circumstances. The 
authority of the President under the preceding 
sentence may not be delegated. 

(E) In the case of a grade below the grade of 
lieutenant general or vice admiral, the number 
of members of one of the armed forces in that 
grade for whom a reduction is made during any 
fiscal year in the period of service-in-grade 
otherwise required under this paragraph may 
not exceed the number equal to two percent of 
the authorized active-duty strength for that fis- 
cal year for officers of that armed force in that 
grade. 

(F) Notwithstanding subparagraph (E), during 
the period ending on December 31, 2007, the num- 
ber of lieutenant colonels and colonels of the Air 
Force, and the number of commanders and cap- 
tains of the Navy, for whom a reduction is made 
under this section during any fiscal year in the 
period of service-in-grade otherwise required 
under this paragraph may not exceed four per- 
cent of the authorized active-duty strength for 
that fiscal year for officers of that armed force 
in that grade. 

(3) A reserve or temporary officer who is noti- 
fied that he will be released from active duty 
without his consent and thereafter requests re- 
tirement under section 3911, 6323, or 8911 of this 
title and is retired pursuant to that request is 
considered for purposes of this section, to have 
been retired involuntarily. An officer retired 
pursuant to section 1186(b)(1) of this title is con- 
sidered for purposes of this section to have been 
retired voluntarily. 

(b) Retirement in Next Lower Grade.— An of- 
ficer whose length of service in the highest 
grade he held while on active duty does not 
meet the service in grade requirements specified 
in subsection (a) shall be retired in the next 
lower grade in which he served on active duty 
satisfactorily, as determined by the Secretary of 
the military department concerned, for not less 
than six months. 

(c) Officers in 0-9 and O-10 Grades.— (1) An 
officer who is serving in or has served in the 
grade of general or admiral or lieutenant gen- 
eral or vice admiral may be retired in that grade 



under subsection (a) only after the Secretary of 
Defense certifies in writing to the President and 
Congress that the officer served on active duty 
satisfactorily in that grade. 

(2) In the case of an officer covered by para- 
graph (1), the three-year service-in-grade re- 
quirement in paragraph (2)(A) of subsection (a) 
may not be reduced or waived under that sub- 
section — 

(A) while the officer is under investigation 
for alleged misconduct; or 

(B) while there is pending the disposition of 
an adverse personnel action against the officer 
for alleged misconduct. 

(3) (A) The Secretary of Defense may delegate 
authority to make a certification with respect 
to an officer under paragraph (1) only to the 
Under Secretary of Defense for Personnel and 
Readiness or the Deputy Under Secretary of De- 
fense for Personnel and Readiness. 

(B) If authority is delegated under subpara- 
graph (A) and, in the course of consideration of 
an officer for a certification under paragraph (1), 
the Under Secretary or (if such authority is del- 
egated to both the Under and Deputy Under Sec- 
retary) the Deputy Under Secretary makes a de- 
termination described in subparagraph (C) with 
respect to that officer, the Under Secretary or 
Deputy Under Secretary, as the case may be, 
may not exercise the delegated authority in 
that case, but shall refer the matter to the Sec- 
retary of Defense, who shall personally deter- 
mine whether to issue a certification under 
paragraph (1) with respect to that officer. 

(C) A determination referred to in subpara- 
graph (B) is a determination that there is poten- 
tially adverse information concerning an officer 
and that such information has not previously 
been submitted to the Senate in connection with 
the consideration by the Senate of a nomination 
of that officer for an appointment for which the 
advice and consent of the Senate is required. 

(d) Reserve Officers. — (1) Unless entitled to a 
higher grade, or to credit for satisfactory serv- 
ice in a higher grade, under some other provi- 
sion of law, a person who is entitled to retired 
pay under chapter 1223 of this title shall, upon 
application under section 12731 of this title, be 
credited with satisfactory service in the highest 
grade in which that person served satisfactorily 
at any time in the armed forces, as determined 
by the Secretary concerned in accordance with 
this subsection. 

(2) In order to be credited with satisfactory 
service in an officer grade (other than a warrant 
officer grade) below the grade of lieutenant colo- 
nel or commander, a person covered by para- 
graph (1) must have served satisfactorily in that 
grade (as determined by the Secretary of the 
military department concerned) as a reserve 
commissioned officer in an active status, or in a 
retired status on active duty, for not less than 
six months. 

(3) (A) In order to be credited with satisfactory 
service in an officer grade above major or lieu- 
tenant commander, a person covered by para- 
graph (1) must have served satisfactorily in that 
grade (as determined by the Secretary of the 
military department concerned) as a reserve 
commissioned officer in an active status, or in a 
retired status on active duty, for not less than 
three years. 
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(B) A person covered by subparagraph (A) who 
has completed at least six months of satisfac- 
tory service in grade may be credited with satis- 
factory service in the grade in which serving at 
the time of transfer or discharge, notwithstand- 
ing failure of the person to complete three years 
of service in that grade, if that person is trans- 
ferred from an active status or discharged as a 
reserve commissioned officer — 

(i) solely due to the requirements of a non- 
discretionary provision of law requiring that 
transfer or discharge due to the person's age 
or years of service; or 

(ii) because the person no longer meets the 
qualifications for membership in the Ready 
Reserve solely because of a physical disability, 
as determined, at a minimum, by a medical 
evaluation board and at the time of such 
transfer or discharge such person (pursuant to 
section 12731b of this title or otherwise) meets 
the service requirements established by sec- 
tion 12731(a) of this title for eligibility for re- 
tired pay under chapter 1223 of this title, un- 
less the disability is described in section 
12731b of this title. 

(C) If a person covered by subparagraph (A) 
has completed at least six months of satisfac- 
tory service in grade, the person was serving in 
that grade while serving in a position of adju- 
tant general required under section 314 of title 
32 or while serving in a position of assistant ad- 
jutant general subordinate to such a position of 
adjutant general, and the person has failed to 
complete three years of service in that grade 
solely because the person's appointment to such 
position has been terminated or vacated as de- 
scribed in section 324(b) of such title, then such 
person may be credited with satisfactory service 
in that grade, notwithstanding the failure to 
complete three years of service in that grade. 

(D) To the extent authorized by the Secretary 
of the military department concerned, a person 
who, after having been recommended for pro- 
motion in a report of a promotion board but be- 
fore being promoted to the recommended grade, 
served in a position for which that grade is the 
minimum authorized grade may be credited for 
purposes of subparagraph (A) as having served in 
that grade for the period for which the person 
served in that position while in the next lower 
grade. The period credited may not include any 
period before the date on which the Senate pro- 
vides advice and consent for the appointment of 
that person in the recommended grade. 

(E) To the extent authorized by the Secretary 
of the military department concerned, a person 
who, after having been found qualified for Fed- 
eral recognition in a higher grade by a board 
under section 307 of title 32, serves in a position 
for which that grade is the minimum authorized 
grade and is appointed as a reserve officer in 
that grade may be credited for the purposes of 
subparagraph (A) as having served in that grade. 
The period of the service for which credit is af- 
forded under the preceding sentence may only be 
the period for which the person served in the po- 
sition after the Senate provides advice and con- 
sent for the appointment. 

(F) A person covered by subparagraph (A) who 
has completed at least six months of satisfac- 
tory service in a grade above colonel or (in the 



case of the Navy) captain and, while serving in 
an active status in such grade, is involuntarily 
transferred (other than for cause) from active 
status may be credited with satisfactory service 
in the grade in which serving at the time of such 
transfer, notwithstanding failure of the person 
to complete three years of service in that grade. 

(4) A person whose length of service in the 
highest grade held does not meet the service in 
grade requirements specified in this subsection 
shall be credited with satisfactory service in the 
next lower grade in which that person served 
satisfactorily (as determined by the Secretary of 
the military department concerned) for not less 
than six months. 

(5) (A) The Secretary of Defense may authorize 
the Secretary of a military department to re- 
duce the 3-year period required by paragraph 
(3)(A) to a period not less than two years. 

(B) In the case of a person who, upon transfer 
to the Retired Reserve or discharge, is to be 
credited with satisfactory service in a general or 
flag officer grade under paragraph (1), authority 
provided by the Secretary of Defense to the Sec- 
retary of a military department under subpara- 
graph (A) may be exercised with respect to that 
person only if approved by the Secretary of De- 
fense or another civilian official in the Office of 
the Secretary of Defense appointed by the Presi- 
dent, by and with the advice and consent of the 
Senate. 

(C) Authority provided by the Secretary of De- 
fense to the Secretary of a military department 
under subparagraph (A) may be delegated within 
that military department only to a civilian offi- 
cial of that military department appointed by 
the President, by and with the advice and con- 
sent of the Senate. 

(6) The number of reserve commissioned offi- 
cers of an armed force in the same grade for 
whom a reduction is made during any fiscal year 
in the period of service-in-grade otherwise re- 
quired under paragraph (5) may not exceed the 
number equal to 2 percent of the strength au- 
thorized for that fiscal year for reserve commis- 
sioned officers of that armed force in an active 
status in that grade. 

(e) Advance Notice to Congressional Com- 
mittees. — (1) In the case of an officer to be re- 
tired in a grade that is a general or flag officer 
grade who is eligible to retire in that grade only 
by reason of an exercise of authority under para- 
graph (2) of subsection (a) to reduce the three- 
year service-in-grade requirement otherwise ap- 
plicable under that paragraph, the Secretary of 
Defense, before the officer is retired in that 
grade, shall notify the Committee on Armed 
Services of the Senate and the Committee on 
Armed Services of the House of Representatives 
of the exercise of authority under that para- 
graph with respect to that officer. 

(2) In the case of a person to be credited under 
subsection (d) with satisfactory service in a 
grade that is a general or flag officer grade who 
is eligible to be credited with such service in 
that grade only by reason of an exercise of au- 
thority under paragraph (5) of that subsection to 
reduce the three-year service-in-grade require- 
ment otherwise applicable under paragraph 
(3)(A) of that subsection, the Secretary of De- 
fense, before the person is credited with such 
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satisfactory service in that grade, shall notify 
the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives of the exercise of au- 
thority under paragraph (5) of that subsection 
with respect to that officer. 

(3) In the case of an officer to whom sub- 
section (c) applies, the requirement for notifica- 
tion under paragraph (1) is satisfied if the notifi- 
cation is included in the certification submitted 
with respect to that officer under paragraph (1) 
of such subsection. 

(Added Pub. L. 96-513, title I, §112, Dec. 12, 1980, 
94 Stat. 2876; amended Pub. L. 101-510, div. A, 
title V, §522, Nov. 5, 1990, 104 Stat. 1561; Pub. L. 

103- 160, div. A, title V, § 561(d), Nov. 30, 1993, 107 
Stat. 1667; Pub. L. 103-337, div. A, title XVI, 
§§1641, 1671(c)(7)(B), Oct. 5, 1994, 108 Stat. 2968, 
3014; Pub. L. 104-106, div. A, title V, § 502(a), (b), 
(f), (g), Feb. 10, 1996, 110 Stat. 292, 293; Pub. L. 

104- 201, div. A, title V, § 544(a), Sept. 23, 1996, 110 
Stat. 2522; Pub. L. 105-261, div. A, title V, 
§§ 512(a), 513(a), 561(d), (o), Oct. 17, 1998, 112 Stat. 
2007, 2025, 2026; Pub. L. 106-65, div. A, title X, 
§ 1066(a)(9), (b)(3), Oct. 5, 1999, 113 Stat. 770, 772; 
Pub. L. 106-398, §1 [[div. A], title V, § 571(d)], Oct. 

30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 107-107, 
div. A, title V, §§502, 514, Dec. 28, 2001, 115 Stat. 
1080, 1093; Pub. L. 107-314, div. A, title V, §505, 
Dec. 2, 2002, 116 Stat. 2533; Pub. L. 108-136, div. A, 
title V, §506, Nov. 24, 2003, 117 Stat. 1457; Pub. L. 
109-163, div. A, title V, §501, Jan. 6, 2006, 119 Stat. 
3225.) 

Amendments 

2006— Subsec. (a)(2)(F). Pub. L. 109-163 added subpar. 
(F). 

2003— Subsec. (a)(2)(A). Pub. L. 108-136, § 506(a), struck 
out "in the case of retirements effective during the pe- 
riod beginning on October 1, 2002, and ending on Decem- 
ber 31, 2003" after "two years". 

Subsec. (d)(5)(A). Pub. L. 108-136, § 506(b), substituted 
"two years" for "2 years in the case of transfers to the 
Retired Reserve and discharges of retirement-qualified 
officers effective during the period beginning on Octo- 
ber 1, 2002, and ending on December 31, 2003". 

2002— Subsec. (a)(2)(A). Pub. L. 107-314, § 505(a)(1), sub- 
stituted "during the period beginning on October 1, 
2002, and ending on December 31, 2003" for "during the 
period beginning on October 1, 1990, and ending on De- 
cember 31, 2001". 

Subsec. (a)(2)(B) to (E). Pub. L. 107-314, § 505(a)(2), (3), 
added subpars. (B) and (C) and redesignated former sub- 
pars. (B) and (C) as (D) and (E), respectively. 

Subsec. (d)(5), (6). Pub. L. 107-314, § 505(b), designated 
first sentence as subpar. (A), substituted "in the case of 
transfers to the Retired Reserve and discharges of re- 
tirement-qualified officers effective during the period 
beginning on October 1, 2002, and ending on December 

31, 2003" for "in the case of retirements effective during 
the period beginning on October 17, 1998, and ending on 
December 31, 2001", and added subpars. (B) and (C), and 
designated second sentence as (6) and substituted 
"paragraph (5)" for "this paragraph". 

Subsec. (e). Pub. L. 107-314, § 505(c), added subsec. (e). 
2001— Subsec. (c)(3). Pub. L. 107-107, §502, added par. 
(3). 

Subsec. (d)(3)(B). Pub. L. 107-107, §514, amended sub- 
par. (B) generally. Prior to amendment, subpar. (B) 
read as follows: "A person covered by subparagraph (A) 
who has completed at least six months of satisfactory 
service in grade and is transferred from an active 
status or discharged as a reserve commissioned officer 
solely due to the requirements of a nondiscretionary 
provision of law requiring that transfer or discharge 



due to the person's age or years of service may be cred- 
ited with satisfactory service in the grade in which 
serving at the time of such transfer or discharge, not- 
withstanding failure of the person to complete three 
years of service in that grade." 

2000— Subsecs. (a)(2)(A), (d)(5). Pub. L. 106-398 sub- 
stituted "December 31, 2001" for "September 30, 2001". 

1999— Subsec. (d)(1). Pub. L. 106-65, § 1066(a)(9)(A), sub- 
stituted "chapter 1223" for "chapter 1225". 

Subsec. (d)(3)(F). Pub. L. 106-65, § 1066(b)(3), made 
technical amendment to Pub. L. 105-261, § 513(a). See 
1998 Amendment note below. 

Subsec. (d)(5). Pub. L. 106-65, § 1066(a)(9)(B), sub- 
stituted "October 17, 1998," for "the date of the enact- 
ment of this paragraph". 

1998— Subsec. (a)(2)(A). Pub. L. 105-261, § 561(d), sub- 
stituted "during the period beginning on October 1, 
1990, and ending on September 30, 2001" for "during the 
nine-year period beginning on October 1, 1990". 

Subsec. (d)(3)(E). Pub. L. 105-261, § 512(a), amended 
subpar. (E) generally. Prior to amendment, subpar. (E) 
read as follows: "To the extent authorized by the Sec- 
retary of the military department concerned, a person 
who, after having been extended temporary Federal 
recognition as a reserve officer of the Army National 
Guard in a particular grade under section 308 of title 32 
or temporary Federal recognition as a reserve officer of 
the Air National Guard in a particular grade under 
such section, served in a position for which that grade 
is the minimum authorized grade may be credited for 
purposes of subparagraph (A) as having served in that 
grade for the period for which the person served in that 
position while extended the temporary Federal recogni- 
tion, but only if the person was subsequently extended 
permanent Federal recognition as a reserve officer in 
that grade and also served in that position after being 
extended the permanent Federal recognition." 

Subsec. (d)(3)(F). Pub. L. 105-261, § 513(a), as amended 
by Pub. L. 106-65, § 1066(b)(3), added subpar. (F). 

Subsec. (d)(5). Pub. L. 105-261, §561(o), added par. (5). 

1996— Subsec. (a). Pub. L. 104-106, § 502(g)(1), inserted 
heading. 

Subsec. (a)(2)(A). Pub. L. 104-106, § 502(a)(1), struck 
out "and below lieutenant general or vice admiral" 

Subsec. (a)(2)(C). Pub. L. 104-106, § 502(f), substituted 
"In the case of a grade below the grade of lieutenant 
general or vice admiral, the number of members of one 
of the armed forces in that grade" for "The number of 
officers in an armed force in a grade". 

Subsec. (b). Pub. L. 104-106, § 502(g)(2), inserted head- 
ing. 

Subsec. (c). Pub. L. 104-106, § 502(b), amended subsec. 
(c) generally. Prior to amendment, subsec. (c) read as 
follows: "Upon retirement an officer of the Army, 
Navy, Air Force, or Marine Corps who is serving in or 
has served in a position of importance and responsibil- 
ity designated by the President to carry the grade of 
general or admiral or lieutenant general or vice admi- 
ral under section 601 of this title may, in the discretion 
of the President, be retired, by and with the advice and 
consent of the Senate, in the highest grade held by him 
while serving on active duty." 

Subsec. (d). Pub. L. 104-106, § 502(g)(3), inserted head- 
ing. 

Subsec. (d)(2). Pub. L. 104-201, § 544(a)(2), redesignated 
subpar. (A) as entire par. (2). Former subpar. (B) redes- 
ignated subsec. (d)(3). 

Subsec. (d)(2)(B). Pub. L. 104-106, § 502(a)(2), struck 
out "and below lieutenant general or vice admiral" 
after "commander" in first sentence. 

Subsec. (d)(3). Pub. L. 104-201, § 544(a)(3), (4), redesig- 
nated subsec. (d)(2)(B) as par. (3), designated first and 
second sentences as subpars. (A) and (B), respectively, 
in subpar. (B), substituted "subparagraph (A)" for "the 
preceding sentence", and added subpars. (C) to (E). 
Former par. (3) redesignated (4). 

Subsec. (d)(4). Pub. L. 104-201, § 544(a)(1), redesignated 
par. (3) as (4). 

1994— Subsec. (a)(1). Pub. L. 103-337, § 1671(c)(7)(B), 
substituted "chapter 1223" for "chapter 67". 
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Subsec. (d). Pub. L. 103-337, §1641, added subsec. (d). 

1993— Subsec. (a)(2)(A). Pub. L. 103-160 substituted 
"nine-year period" for "five-year period". 

1990— Subsec. (a)(2). Pub. L. 101-510 inserted "(A)" 
after "(2)", inserted before period at end of first sen- 
tence ", except that the Secretary of Defense may au- 
thorize the Secretary of a military department to re- 
duce such period to a period not less than two years in 
the case of retirements effective during the five-year 
period beginning on October 1, 1990", designated second 
and third sentences as subpar. (B), substituted "sub- 
paragraph (A)" for "the preceding sentence", and added 
subpar. (C). 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title X, § 1066(b), Oct. 5, 1999, 113 
Stat. 772, provided that the amendment made by sec- 
tion 1066(b) is effective Oct. 17, 1998, and as if included 
in the Strom Thurmond National Defense Authoriza- 
tion Act for Fiscal Year 1999, Pub. L. 105-261, as en- 
acted. 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title V, § 512(b), Oct. 17, 1998, 
112 Stat. 2007, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 17, 1998] 
and shall apply with respect to appointments to higher 
grades that take effect after that date." 

Pub. L. 105-261, div. A, title V, § 513(b), Oct. 17, 1998, 
112 Stat. 2008, provided that: "Subparagraph (F) of such 
section [subsec. (d)(3)(F) of this section], as added by 
subsection (a), shall take effect on the date of the en- 
actment of this Act [Oct. 17, 1998] and shall apply with 
respect to transfers referred to in such subparagraph 
that are made on or after that date." 

Effective Date of 1996 Amendment 

Section 502(e) of Pub. L. 104-106 provided that: "The 
amendment made by subsection (a)(2) [amending this 
section] shall take effect on October 1, 1996, imme- 
diately after subsection (d) of section 1370 of title 10, 
United States Code, takes effect under section 1691(b)(1) 
of the Reserve Officer Personnel Management Act (108 
Stat. 3026) [Pub. L. 103-337, set out as a note under sec- 
tion 10001 of this title]." 

Effective Date of 1994 Amendment 

Amendment by section 1671(c)(7)(B) of Pub. L. 103-337 
effective Dec. 1, 1994, except as otherwise provided, and 
amendment by section 1641 of Pub. L. 103-337 effective 
Oct. 1, 1996, see section 1691 of Pub. L. 103-337, set out 
as an Effective Date note under section 10001 of this 
title. 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions relating to the time-in-grade require- 
ment for voluntary retirement of officers not subse- 
quently promoted, see section 629 of Pub. L. 96-513, set 
out as a note under section 611 of this title. 

§ 1371. Warrant officers: general rule 

Unless entitled to a higher retired grade under 
some other provision of law, a warrant officer 
retires, as determined by the Secretary con- 
cerned, in the permanent regular or reserve war- 
rant officer grade, if any, that he held on the 
day before the date of his retirement, or in any 
higher warrant officer grade in which he served 



on active duty satisfactorily, as determined by 
the Secretary, for a period of more than 30 days. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 104.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1371 


10:600Z(d) (1st sentence). 
10:600Z(f) (1st sentence, as 

applicable to retired 

grade). 
34:430(d) (1st sentence). 
34:430(f) (1st sentence, as 

applicable to retired 

grade). 


May 29. 1954. ch. 249, 
§ 14(d) (1st sentence), (f) 
(1st sentence, as appli- 
cable to retired grade), 
68 Stat. 163, 164. 





The first 13 words are substituted for 10:600Z(f) (1st 
sentence, as applicable to retired grade) and 34:430 (1st 
sentence, as applicable to retired grade). The words 
"for a period of more than 30 days" are substituted for 
the words "under * * * orders specifying that the pe- 
riod of such duty shall be for a period in excess of thir- 
ty days or for an indefinite period", to conform to the 
definition of those words in section 101(23) of this title. 
The words "any full time duty" are omitted, since the 
duty specified would necessarily be full time duty. The 
words "under this section" and "competent" are omit- 
ted as surplusage. 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

§ 1372. Grade on retirement for physical disabil- 
ity: members of armed forces 

Unless entitled to a higher retired grade under 
some other provision of law, any member of an 
armed force who is retired for physical disabil- 
ity under section 1201 or 1204 of this title, or 
whose name is placed on the temporary disabil- 
ity retired list under section 1202 or 1205 of this 
title, is entitled to the grade equivalent to the 
highest of the following: 

(1) The grade or rank in which he is serving 
on the date when his name is placed on the 
temporary disability retired list or, if his 
name was not carried on that list, on the date 
when he is retired. 

(2) The highest temporary grade or rank in 
which he served satisfactorily, as determined 
by the Secretary of the armed force from 
which he is retired. 

(3) The permanent regular or reserve grade 
to which he would have been promoted had it 
not been for the physical disability for which 
he is retired and which was found to exist as 
a result of a physical examination. 

(4) The temporary grade to which he would 
have been promoted had it not been for the 
physical disability for which he is retired, if 
eligibility for that promotion was required to 
be based on cumulative years of service or 
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years of service in grade and the disability was 
discovered as a result of a physical examina- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 105; Pub. L. 
104-201, div. A, title V, §577, Sept. 23, 1996, 110 
Stat. 2536.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1372 


37:272(d) (104th through 
128th words, as applica- 
ble to retired grade; 
and 2d and 5th provi- 
sos). 

37:279 (less applicability 
to 37:272(d) (last pro- 
viso)). 


Oct. 12, 1949, ch. 681, 
§§ 402(d) (104th through 
128th words, as applica- 
ble to retired grade; 
and 2d and 5th provi- 
sos), 409 (less applica- 
bility to §402(d) (last 
proviso)), 63 Stat. 818. 
823. 





Clause (1) is substituted for 37:272(d) (104th through 
128th words, as applicable to retired grade). The words 
"If his name was not carried on that list" are sub- 
stituted for the words "whichever Is earlier". 



Amendments 

1996— Pars. (3), (4). Pub. L. 104-201 substituted "a 
physical examination" for "his physical examination 
for promotion". 

§ 1373. Higher grade for later physical disability: 
retired officers recalled to active duty 

Unless entitled to a higher retired grade under 
some other provision of law, a member of an 
armed force whose retired pay is computed 
under section 1402(d) or 1402a(d) of this title is 
entitled, upon his release from active duty, to 
the grade equivalent to the grade or rank upon 
which his retired pay is based under that sec- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 105; Pub. L. 
96-342, title VIII, § 813(b)(3)(C), Sept. 8, 1980, 94 
Stat. 1104.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1373 


37:272(d) (last proviso, as 
applicable to retired 
grade). 

37:279 (as applicable to 
37:272(d) (last proviso)). 


Oct. 12, 1949, ch. 681, 
§§ 402(d) (last proviso, 
as applicable to retired 
grade), 409 (as applica- 
ble to § 402(d) (last pro- 
viso)), 63 Stat. 819, 823. 





The applicability of the rule stated in 37:279 to all 
members whose retired pay is computed under 37:272(d) 
(last proviso) Is based on an opinion of the Judge Advo- 
cate General of the Army (JAGA 1953/3305, 24 Apr. 1953). 



Amendments 

1980 — Pub. L. 96-342 inserted reference to section 
1402a(d) of this title. 

[§1374. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(k)(2), Oct. 5, 1994, 108 Stat. 3006] 

Section, added Pub. L. 85-861, §1(29), Sept. 2, 1958, 72 
Stat. 1451; amended Pub. L. 86-559, §1(4), June 30, 1960, 
74 Stat. 265; Pub. L. 99-661, div. A, title V, § 508(d)(2), 
Nov. 14, 1986, 100 Stat. 3867, related to reserve commis- 
sioned officers' grade on retirement or transfer to Re- 
tired Reserve. See sections 12771 to 12773 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 



§ 1375. Entitlement to commission: commissioned 
officers advanced on retired list 

A commissioned officer of the Army, Navy, 
Air Force, or Marine Corps who is advanced on 
a retired list is entitled to a commission in the 
grade to which he is advanced. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 105.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1375 


10:1014. 
34:394. 


Mar. 4, 1911, ch. 266, 36 
Stat. 1354. 





The words "has been or shall hereafter", "by oper- 
ation of or in accordance with law", and "and shall re- 
ceive" are omitted as surplusage. The words "in the 
grade to which he Is advanced" are substituted for the 
words "in accordance with such advanced rank". 



§ 1376. Temporary disability retired lists 

The Secretary concerned shall maintain a 
temporary disability retired list containing the 
names of members of the armed forces under his 
jurisdiction placed thereon under sections 1202 
and 1205 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 105; Pub. L. 
85-861, §1(31), Sept. 2, 1958, 72 Stat. 1451; Pub. L. 
103-337, div. A, title XVI, §1662(k)(3), Oct. 5, 1994, 
108 Stat. 3006.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1376(a) 
1376(b) 


50:927(a) (less 1st 11 

words). 
50:927(b) (less last 7 

words of 1st sentence). 
37:271 (less (a)). 


Oct. 12, 1949. ch. 681, §401 
(less (a)), 63 Stat. 816. 

July 9, 1952, ch. 608, 
§ 207(a) (less 1st 11 
words), (b) (less last 7 
words of 1st sentence), 
66 Stat. 483. 



In subsection (a), the word "maintained" is sub- 
stituted for the word "established", and in subsection 
(b), the word "maintain" is substituted for the word 
"established", since the lists have been established and 
are published annually. 

In subsection (a), the words "who are in the Retired 
Reserve" are substituted for 50:927(a) (last 11 words), 
since section 271 of this title prescribes the conditions 
for being placed in the Retired Reserve. 50:927(b) (last 
sentence) is omitted, since the revised section provides 
that both lists be maintained. 

In subsection (b), the words "containing the names 
placed thereon under section 1202 or 1205 of this title" 
are substituted for the words "upon which shall be 
placed the names of all members of his service entitled 
to such placement pursuant to the provisions of this 
subchapter". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1376 


[Uncodified]. 


July 24, 1956, ch. 677, §2 






(less clauses (a)-(i), as 






applicable to 10:1376). 






70 Stat. 623. 



Amendments 

1994— Pub. L. 103-337 substituted "Temporary disabil- 
ity retired lists" for "Retired lists" as section catch- 
line, struck out "(b)" before "The Secretary con- 
cerned", and struck out subsec. (a) which read as fol- 
lows: "Under regulations prescribed by the Secretary 
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concerned, there shall be maintained retired lists con- 
taining the names of the Reserves of the armed forces 
under his jurisdiction who are in the Retired Reserve." 
See section 12774 of this title. 

1958 — Subsec. (b). Pub. L. 85-861 struck out provisions 
requiring publication of the temporary disability re- 
tired list annually in the official register or other offi- 
cial publication of the armed force concerned. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

CHAPTER 71— COMPUTATION OF RETIRED 
PAY 

Sec. 

1401. Computation of retired pay. 

1401a. Adjustment of retired pay and retainer pay to 
reflect changes in Consumer Price Index. 

1402. Recomputation of retired or retainer pay to 

reflect later active duty of members who 
first became members before September 8, 
1980. 

1402a. Recomputation of retired or retainer pay to 
reflect later active duty of members who 
first became members after September 7, 
1980. 

1403. Disability retired pay: treatment under Inter- 

nal Revenue Code of 1986. 

1404. Applicability of section 8301 of title 5. 

1405. Years of service. 

1406. Retired pay base for members who first be- 

came members before September 8, 1980: 
final basic pay. 

1407. Retired pay base for members who first be- 

came members after September 7, 1980: 
hlgh-36 month average. 
1407a. Retired pay base: officers retired In general 
or flag officer grades. 

1408. Payment of retired or retainer pay in compli- 

ance with court orders. 

1409. Retired pay multiplier. 

1410. Restoral of full retirement amount at age 62 

for certain members entering on or after 
August 1, 1986. 

1411. Rules of construction. 

1412. Administrative provisions. 
[1413. Repealed.] 

1413a. Combat-related special compensation. 

1414. Members eligible for retired pay who are also 
eligible for veterans' disability compensa- 
tion for disabilities rated 50 percent or 
higher: concurrent payment of retired pay 
and veterans' disability compensation. 

Amendments 

2011— Pub. L. 111-383, div. A, title VI, § 632(b)(2), Jan. 
7, 2011, 124 Stat. 4240, added Item 1412 and struck out 
former item 1412 "Rounding to next lower dollar". 

2006— Pub. L. 109-364, div. A, title VI, § 641(b), Oct. 17, 
2006, 120 Stat. 2259, added item 1407a. 

2003— Pub. L. 108-136, div. A, title VI, § 641(d), (e)(2), 
Nov. 24, 2003, 117 Stat. 1516, 1517, struck out item 1413 
"Special compensation for certain severely disabled 



uniformed services retirees", and substituted "Combat- 
related special compensation" for "Special compensa- 
tion for certain combat-related disabled uniformed 
services retirees" in item 1413a and "Members eligible 
for retired pay who are also eligible for veterans' dis- 
ability compensation for disabilities rated 50 percent or 
higher: concurrent payment of retired pay and veter- 
ans' disability compensation" for "Members eligible for 
retired pay who have service-connected disabilities: 
payment of retired pay and veterans' disability com- 
pensation; contingent authority" in item 1414. 

2002— Pub. L. 107-314, div. A, title VI, §636(a)(3), Dec. 
2, 2002, 116 Stat. 2576, added Item 1413a. 

2001— Pub. L. 107-107, div. A, title VI, § 641(c), Dec. 28, 
2001, 115 Stat. 1150, added Item 1414. 

1999— Pub. L. 106-65, div. A, title VI, §§ 643(b)(3)(B), 
658(a)(2), Oct. 5, 1999, 113 Stat. 664, 669, inserted "cer- 
tain" before "members" in item 1410 and added item 
1413. 

1987— Pub. L. 100-26, § 7(h)(2)(B), Apr. 21, 1987, 101 Stat. 
282, substituted colon for semicolon and "Internal Rev- 
enue Code of 1986" for "Internal Revenue Code of 1954" 
in item 1403. 

1986— Pub. L. 99-348, title III, § 304(b)(2), July 1, 1986, 
100 Stat. 703, inserted "of members who first became 
members before September 8, 1980" in item 1402, sub- 
stituted "Retired pay base for members who first be- 
came members before September 8, 1980: final basic 
pay" for "Limitations on revocation of retired pay" in 
item 1406 and "Retired pay base for members who first 
became members after September 7, 1980: high-36 
month average" for "Retired pay base" in item 1407, 
and added items 1409 to 1412. 

1982— Pub. L. 97-252, title X, § 1002(b), Sept. 8, 1982, 96 
Stat. 735, added item 1408. 

1980— Pub. L. 96-513, title V, §511(51)(C), (52)(C), Dec. 
12, 1980, 94 Stat. 2924, 2925, substituted "of members who 
first became members after September 7, 1980" for "in 
case of members who first became members after the 
enactment of the Department of Defense Authorization 
Act, 1981" in item 1402a, and substituted "Internal Rev- 
enue Code of 1954" for "title 26" in item 1403. 

Pub. L. 96-342, title VIII, § 813(a)(2), (b)(3)(B), 94 Stat. 
1101, 1104, added items 1402a and 1407. 

1966— Pub. L. 89-718, §3, Nov. 2, 1966, 80 Stat. 1115, sub- 
stituted "8301" for "47a" in item 1404. 

Pub. L. 89-652, §2(2), Oct. 14, 1966, 80 Stat. 902, added 
item 1406. 

1963— Pub. L. 88-132, § 5(g)(2), Oct. 2, 1963, 77 Stat. 214, 
added item 1401a. 

1958— Pub. L. 85-422, § 11(a)(1)(B), May 20, 1958, 72 Stat. 
131, added item 1405. 

§ 1401. Computation of retired pay 

(a) Disability, Non-Regular Service, War- 
rant Officer, and DOPMA Retirement. — The 
monthly retired pay of a person entitled thereto 
under this subtitle is computed according: to the 
following - table. For each case covered by a sec- 
tion of this title named in the column headed 
"For sections", retired pay is computed by tak- 
ing, in order, the steps prescribed opposite it in 
columns 1, 2, 3, and 4, 1 as modified by the appli- 
cable footnotes. 



For- 
mula 
No. 


For 
sec- 
tions 


Column 1 
Take 


Column 2 
Multiply by 


Column 3 
Add 


1 


1201 
1204 


Retired pay base as computed under section 
1406(b) or 1407. 


As member elects— 

(1) 2V2% of years of service credited 
to him under section 1208; 1 or 

(2) the percentage of disability, not 
to exceed 75%, on date when retired. 





1 So in original. Column 4 has been struck out. 
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For- 
mula 
No. 


For 
sec- 
tions 


Column 1 
Take 


Column 2 
Multiply by 


Column 3 
Add 


2 


1202 
1205 


Retired pay base as computed under section 
1406(b) or 1407. 


As member elects— 

(1) 2^4% of years of service credited 
to him under section 1208; 1 or 

(2) the percentage of disability, not 
to exceed 75%, on date when his name 
was placed on temporary disability re- 
tired list. 


Amount necessary to in- 
crease product of col- 
umns 1 and 2 to 50% of 
retired pay base upon 
which computation is 
based. 


4 


580 
1263 
1293 
1305 


Retired pay base as computed under section 
1406(b) or 1407. 


The retired pay multiplier prescribed in 
section 1409(a) for the years of service 
credited to him under section 1405. 




5 


633 
634 
635 
636 
1251 
1252 
1253 


Retired pay base as computed under section 
1406(b) or 1407. 


The retired pay multiplier prescribed in 
section 1409(a) for the years of service 
credited to him under section 1405. 





1 Before applying percentage factor, credit each full month of service that is in addition to the number of full years of service cred- 
itable to the member as one-twelfth of a year and disregard any remaining fractional part of a month. 



(b) Use of Most Favorable Formula. — If a 
person would otherwise be entitled to retired 
pay computed under more than one formula of 
the table in subsection (a) or of any other provi- 
sion of law, the person is entitled to be paid 
under the applicable formula that is most favor- 
able to him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 106; Pub. L. 
85-422, §§6(7), 11(a)(2), May 20, 1958, 72 Stat. 129, 
131; Pub. L. 88-132, § 5(h)(1), Oct. 2, 1963, 77 Stat. 
214; Pub. L. 89-132, §6, Aug. 21, 1965, 79 Stat. 547; 
Pub. L. 90-207, §3(1), Dec. 16, 1967, 81 Stat. 653; 
Pub. L. 92-455, §1, Oct. 2, 1972, 86 Stat. 761; Pub. 
L. 96-342, title VIII, § 813(b)(1), Sept. 8, 1980, 94 
Stat. 1102; Pub. L. 96-513, title I, § 113(a), title V, 
§511(49), Dec. 12, 1980, 94 Stat. 2876, 2924; Pub. L. 
98-94, title IX, §§ 922(a)(1), 923(a)(1), (2)(A), Sept. 
24, 1983, 97 Stat. 641, 642; Pub. L. 98-557, § 35(b), 
Oct. 30, 1984, 98 Stat. 2877; Pub. L. 99-348, title II, 
§ 201(a), July 1, 1986, 100 Stat. 691; Pub. L. 102-484, 
div. A, title X, §1052(18), Oct. 23, 1992, 106 Stat. 
2500; Pub. L. 103-337, div. A, title XVI, §1662(j)(2), 
Oct. 5, 1994, 108 Stat. 3004; Pub. L. 109-163, div. A, 
title V, § 509(d)(1)(A), Jan. 6, 2006, 119 Stat. 3231; 
Pub. L. 109-364, div. A, title V, § 502(d)(1), Oct. 17, 
2006, 120 Stat. 2177; Pub. L. 111-383, div. A, title 
VI, § 631(a), Jan. 7, 2011, 124 Stat. 4239.) 



Historical and Revision Notes — Continued 



Historical and Revision Notes 



Revised 
section 



1401 In- 
troduc- 
tory 
clause. 



1401(1) . 



1401(2) 
1401(3) 

1401(4) 



1401, foot- 
note 1. 

1401, foot- 
note 2. 



Source (U.S. Code) 



10:600!(f) (1st sentence, 
less applicability to re- 
tired grade). 

34:430(0 (1st sentence, 
less applicability to re- 
tired grade). 

37:272(d) (less 1st 55 
words; less 104th 
through 128th words, as 
applicable to retired 
grade; and less 1st, 2d, 
4th, 5th, and last provi- 
sos). 

37:272(e) (1st proviso of 

last sentence). 
37:272(d) (1st 29, and 51st 

through 55th, words, 

and 4th proviso). 
10:1036b (1st 91 words and 

1st proviso). 
34:440j (1st 91 words and 

1st proviso). 
10:600((d) (2d sentence). 
10:600!(f) (last sentence). 
34:430(d) (2d sentence). 
34:430(f) (last sentence). 
[No source]. 

[No source]. 



Source (Statutes at Large) 



June 29, 1948. ch. 708, §303 
(1st 91 words and 1st 
proviso), 62 Stat. 1088. 

Oct. 12, 1949, ch. 681, 
§§ 402(d) (less 30th 
through 55th words; 
less 104th through 
128th words, as applica- 
ble to retired grade; 
and less 2d, 5th, and 
last provisos), 402(e) 
(1st proviso of last sen- 
tence), 63 Stat. 818, 819. 



May 29, 1954, ch. 249. 
§ 14(d) (less 1st sen- 
tence), (f) (1st sen- 
tence, less applicabil- 
ity to retired grade; 
and last sentence). 68 
Stat. 163, 164. 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1401, foot- 
note 3. 


37:272(d) (1st proviso); 

10:600Z(d) (less 1st and 

2d sentences). 
34:430(d) (less 1st and 2d 

sentences). 





In the introductory paragraph, the applicability of 
the rule stated in the third sentence to situations not 
expressly covered by the laws named in the source stat- 
utes above is a practical construction that the rule 
must be reciprocally applied in all cases. 

In formula No. 1, the words "whichever is earlier", in 
37:272(d) (clause (2)), are omitted, since they are con- 
trary to the rule stated in 37:272(e) (1st proviso of last 
sentence). 

In formula No. 3, the computation is based on month- 
ly pay instead of annual pay to conform to the other 
formulas of the revised section. The words "basic pay" 
are substituted for the words "base and longevity pay" 
to conform to the terminology of the Career Compensa- 
tion Act of 1949 (37 U.S.C. 231 et seq.). The words "which 
he would receive if serving, at the time granted such 
pay, on active duty" are omitted as surplusage and to 
conform to the other formulas of the revised section, 
since the effect of these words is covered by footnote 1. 
The words "at any time" are substituted for the words 
"during his entire period of service". 

Footnotes 1 and 2 reflect the long-standing construc- 
tion of those provisions dealing with computation of re- 
tired pay which do not specifically provide that the 
member is entitled to compute his retired pay on the 
basis of the monthly basic pay to which he would be en- 
titled if he were on active duty in his retired grade. The 
pertinent basic computation provisions for such retire- 
ment either provide for computation of retired pay on 
the same basis as the provisions dealing with higher re- 
tired grade, or the basic retirement provisions were en- 
acted after the provisions authorizing higher retired 
grade. The words "at rates applicable on date of retire- 
ment * * * and adjust to reflect later changes in perma- 
nent rates", in footnote 1; and all of footnote 2; are 
based on the source statutes incorporated in the for- 
mulas to which footnotes 1 and 2 apply, as interpreted 
in an opinion of the Judge Advocate General of the 
Army (1953/4120, 14 May 1953). 

In footnote 3, the words "and disregard a part of a 
year that is less than six months" are made applicable 
to formulas Nos. 1 and 2. The legislative history of the 
Career Compensation Act of 1949 (Hearings before the 
Committee on Armed Services of the Senate on H.R. 
5007, 81st Congress, First Session, page 313, July 6, 1949) 
indicates that the provisions, upon which formulas Nos. 
1 and 2 are based, should be construed to require that 
a fraction of less than one-half of a year be disregarded. 
It also indicates that other retirement laws that are 
also silent on this point should be similarly construed. 
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Amendments 

2011— Subsec. (a). Pub. L. 111-383 in column 2 of table 
inserted ", not to exceed 75%," after "percentage of 
disability" in two places and struck out column 4 of 
table which directed subtraction of excess over 75 per- 
cent of retired pay base upon which computation is 
based in formulas 1 and 2. 

2006— Subsec. (a). Pub. L. 109-364 in table inserted 
"1253" after "1252" in column under heading "For sec- 
tions". 

Pub. L. 109-163 in table inserted "1252" after "1251" in 
column under heading "For sections". 

1994— Subsec. (a). Pub. L. 103-337 in table struck out 
formula number 3 which provided formula for comput- 
ing retired pay under former section 1331 of this title. 

1992— Subsec. (a). Pub. L. 102-484 substituted "580" for 
"564" in column in table under heading "For sections". 

1986— Subsec. (a). Pub. L. 99-348, §201(a)(l), (2), des- 
ignated existing provision as subsec. (a), added heading, 
and struck out third, fourth, and fifth sentences which 
read as follows: "The amount computed, if not a mul- 
tiple of $1, shall be rounded to the next lower multiple 
of $1. However, if a person would otherwise be entitled 
to retired pay computed under more than one pay for- 
mula of this table or of any other provision of law, he 
is entitled to be paid under the applicable formula that 
is most favorable to him. Section references below are 
to sections of this title." 

Pub. L. 99-348, § 201(a)(3), amended column 1 of table 
generally by substituting provisions that retired pay be 
computed by taking the retired pay base as computed 
under section 1406(b) or 1407 of this title for provisions 
that retired pay be computed for a person who first be- 
came a member of a uniformed service, as defined in 
section 1407(a)(2) of this title, after Sept. 7, 1980, by tak- 
ing the monthly retired pay base as computed under 
section 1407(b) of this title, and for all others, by taking 
the monthly basic pay to which the member was enti- 
tled under various circumstances. 

Pub. L. 99-348, § 201(a)(4), substituted in column 2 of 
table a multiplier of the retired pay multiplier pre- 
scribed in section 1409(a) for the years of service cred- 
ited to him under section 1405 for a multiplier of 2%% 
of years of service credited under section 1405 for for- 
mulas 4 and 5 and struck out "Excess over 75% of pay 
upon which computation is based." in column 4 of table 
for formulas 4 and 5. 

Pub. L. 99-348, § 201(a)(5), in columns 3 and 4 sub- 
stituted "retired pay base" for "pay" wherever appear- 
ing. 

Pub. L. 99-348, § 201(a)(6), redesignated footnote 3 as 1, 
and struck out former footnote 1 which provided com- 
putation at rates applicable on date of retirement or 
date when the member's name was placed on temporary 
disability retired list, as the case may be, footnote 2 
which provided computation at rates applicable on the 
date when retired pay is granted, footnote 4 which pro- 
vided computation at the highest rates of basic pay ap- 
plicable to an officer who served as Chairman of the 
Joint Chiefs of Staff, Chief of Staff of the Army, Chief 
of Naval Operations, chief of Staff of the Air Force, 
Commandant of the Marine Corps, or Commandant of 
the Coast Guard, while so serving in that office and 
computation at the highest rate of basic pay applicable 
to an enlisted person who has served as sergeant major 
of the Army, master chief petty officer of the Navy, 
chief master sergeant of the Air Force, sergeant major 
of the Marine Corps, or master chief petty officer of the 
Coast Guard, while he served if that rate is higher than 
the rate authorized by the table, and footnote 5 which 
provided for purposes of this section that an officer's 
retired grade be determined as if sections 3962(b) and 
8962(b) did not apply. 

Pub. L. 99-348, § 201(a)(7), in column 2 of table sub- 
stituted footnote 1 designation for footnote 3 designa- 
tion wherever appearing. 

Subsec. (b). Pub. L. 99-348, § 201(a)(8), added subsec. 
(b). 

1984— Pub. L. 98-557 inserted reference to Com- 
mandant of the Coast Guard in footnote 4 of table. 



1983— Pub. L. 98-94, § 922(a)(1), inserted "The amount 
computed, if not a multiple of $1, shall be rounded to 
the next lower multiple of $1." 

Pub. L. 98-94, § 923(a)(1), (2)(A), in footnote 3 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

1980— Pub. L. 96-513, § 113(a), inserted formula 5 in 
table of formulae set out in the section and added foot- 
note 5. 

Pub. L. 96-513, §511(49), in formula 4 table of sections 
struck out reference to section 1255, in heading for Col- 
umn 1 substituted reference to Sept. 7, 1980, for ref- 
erence to date of enactment of Department of Defense 
Authorization Act, 1981, and in footnote 4 substituted 
reference to master chief petty officer of the Navy, for 
reference to senior enlisted advisor of the Navy. 

Pub. L. 96-342 in heading for column 1 of table in- 
serted provisions respecting applicability to persons be- 
coming members after the date of the enactment of the 
Department of Defense Authorization Act, 1981. 

1972 — Pub. L. 92-455 substituted in second sentence of 
footnote 4 of table "chief master sergeant of the Air 
Force, sergeant major of the Marine Corps, or master 
chief petty officer of the Coast Guard," for "chief mas- 
ter sergeant of the Air Force, or sergeant major of the 
Marine Corps,". 

1967— Pub. L. 90-207 inserted sentence to footnote 4 of 
table requiring the computation of retired pay for an 
enlisted person who has served as senior noncommis- 
sioned officer of his service at the highest rate of basic 
pay applicable to him while he so served, if that rate is 
higher than the rate authorized by the table. 

1965 — Pub. L. 89-132 struck out "increased, for mem- 
bers credited with two or less years of service for basic 
pay purposes, by 6%" from column 1 of formula 1 and 
column 1 of formula 2. 

1963— Pub. L. 88-132 struck out from footnote 1 of 
table ", and adjust to reflect later changes in applica- 
ble permanent rates" after "as the case may be." 

1958— Pub. L. 85-422, §6(7)(A), inserted provisions in 
Column 1 of formulas 1 and 2 permitting the taking of 
the monthly basic pay to which a member was entitled 
on the day before retirement or placement on tem- 
porary disability retired list, increased, for members 
credited with two or less years of service for basic pay 
purposes, by 6 percent. 

Pub. L. 85-422, § 11(a)(2), substituted "under section 
1405 of this title" for "in computing basic pay" in col- 
umn 2 of formula 4. 

Pub. L. 85-422, §6(7)(B), added footnote 4. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title VI, § 631(d), Jan. 7, 2011, 
124 Stat. 4240, provided that: "The tables in sections 
1401(a), 1402(d), and 1402a(d) of title 10, United States 
Code, as in effect on the day before the date of the en- 
actment of this Act [Jan. 7, 2011], shall continue to 
apply to the computation or recomputation of retired 
or retainer pay for persons who first became entitled to 
retired or retainer pay under subtitle A of such title on 
or before the date of the enactment of this Act. The 
amendments made by this section [amending this sec- 
tion and sections 1402 and 1402a of this title] shall apply 
only with respect to persons who first become entitled 
to retired or retainer pay under such subtitle after that 
date." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1984 Amendment 

Section 35(c) of Pub. L. 98-557 provided that: "The 
amendments made by this section [amending this sec- 
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tion and provisions set out as a note under section 1009 
of Title 37, Pay and Allowances of the Uniformed Serv- 
ices] shall become effective on October 1, 1984". 

Effective Date of 1983 Amendment 

Section 922(e) of Pub. L. 98-94 provided that: "The 
amendments made by this section [enacting' section 
6333 of this title and amending' this section, sections 
1401a, 1402, 1402a, 1437, 1451, 3991, 3992, 6151, 6383, 8991, 
and 8992 of this title, section 423 of Title 14, Coast 
Guard, section 853o of Title 33, Navigation and Navi- 
gable Waters, section 212 of Title 42, The Public Health 
and Welfare] shall take effect on October 1, 1983." 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to the computation of retired or retainer 
pay of any individual who becomes entitled to that pay 
after Sept. 30, 1983, see section 923(g) of Pub. L. 98-94, 
set out as a note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 113(a) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, but the authority to prescribe regu- 
lations under the amendment by Pub. L. 96-513 effec- 
tive on Dec. 12, 1980, and amendment by section 511(49) 
of Pub. L. 96-513 effective Dec. 12, 1980, see section 701 
of Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1965 Amendment 

Amendment by Pub. L. 89-132 effective Sept. 1, 1965, 
see section 10 of Pub. L. 89-132, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

Short Title of 1986 Amendment 

Section 1(a) of Pub. L. 99-348 provided that: "This Act 
[enacting sections 134a, 1406, 1407, and 1409 to 1412 of 
this title, redesignating former section 1406 of this title 
as section 1338 [now 12738] of this title, amending this 
section, sections 101, 135, 136a, 716, 1040, 1338 [now 12738], 
1401a, 1402, 1402a, 1405, 1447, 1451, 1452, 2830, 3925, 3991, 
3992, 5083, 5201, 6151, 6322, 6323, 6325, 6326, 6330, 6333, 6383, 
8925, 8991, and 8992 of this title, sections 5313 and 5314 of 
Title 5, Government Organization and Employees, sec- 
tions 46, 47, 51, 288, 291 to 293, 327, 334, 353 to 355, 357, 362, 
and 421 to 424 of Title 14, Coast Guard, section 853o of 
Title 33, Navigation and Navigable Waters, and sections 
211 and 212 of Title 42, The Public Health and Welfare, 
repealing former section 1407 and section 6328 of this 
title, enacting provisions set out as notes under this 
section and sections 135 and 12731 of this title, and re- 
pealing provisions set out as notes under this section 
and section 6330 of this title] may be cited as the 'Mili- 
tary Retirement Reform Act of 1986'." 

Short Title of 1982 Amendment 

Pub. L. 97-252, title X, §1001, Sept. 8, 1982, 96 Stat. 730, 
provided that: "This title [enacting section 1408 of this 
title, amending sections 1072, 1076, 1086, 1447, 1448, and 
1450 of this title, and enacting provisions set out as 
notes under sections 1408 and 2208 of this title] may be 



cited as the Uniformed Services Former Spouses' Pro- 
tection Act'." 

Treatment as Active Service for Retired Pay 
Purposes of Service as Member of Alaska Terri- 
torial Guard During World War II 

Pub. L. 111-84, div. A, title VI, §645, Oct. 28, 2009, 123 
Stat. 2368, provided that: 

"(a) In General. — Service as a member of the Alaska 
Territorial Guard during World War II of any individual 
who was honorably discharged therefrom under section 
8147 of the Department of Defense Appropriations Act, 
2001 (Public Law 106-259; 114 Stat. 705) [amending sec- 
tion 106 of Title 38, Veterans' Benefits, and enacting 
provisions set out as a note under section 106 of Title 
38] shall be treated as active service for purposes of the 
computation under chapter 61, 71, 371, 571, 871, or 1223 of 
title 10, United States Code, as applicable, of the re- 
tired pay to which such individual may be entitled 
under title 10, United States Code. 

"(b) Applicability. — Subsection (a) shall apply with 
respect to amounts of retired pay payable under title 
10, United States Code, for months beginning on or 
after the date of the enactment of this Act [Oct. 28, 
2009]. No retired pay shall be paid to any individual by 
reason of subsection (a) for any period before that date. 

"(c) World War II Defined. — In this section, the 
term 'World War II' has the meaning given that term 
in section 101(8) of title 38, United States Code." 

Similar provisions were contained in the following 
appropriation act: 

Pub. L. 111-118, div. A, title VIII, §8055, Dec. 19, 2009, 
123 Stat. 3441. 

Recomputation of Retired Pay for Certain 
Recently Retired Officers 

Pub. L. 106-65, div. A, title VI, § 601(e), Oct. 5, 1999, 113 
Stat. 648, provided that: "In the case of a commissioned 
officer of the uniformed services who retired during the 
period beginning on April 30, 1999, through December 
31, 1999, and who, at the time of retirement, was in pay 
grade 0-7, 0-8, 0-9, or O-10, the retired pay of that offi- 
cer shall be recomputed, effective as of January 1, 2000, 
using the rate of basic pay that would have been appli- 
cable to the computation of that officer's retired pay if 
the provisions of paragraph (2) of section 203(a) of title 
37, United States Code, as added by subsection (d), had 
taken effect on April 30, 1999." 

Six-Month Rounding Rule 

Section 305(b) of Pub. L. 99-348 provided that: 
"(1) General rule. — Retired pay or retainer pay may 
not be paid to a covered member of the Armed Forces 
(as defined in paragraph (3)) for any month in an 
amount that is greater than the amount otherwise de- 
termined to be payable after such reductions as may be 
necessary to reflect adjusting the computation of re- 
tired pay or retainer pay that includes credit for a part 
of a year of service to permit credit for a part of a year 
of service only for such month or months actually 
served. 

"(2) Exceptions. — The limitation in paragraph (1) 
does not apply to a member who before January 1, 
1982— 

"(A) applied for retirement or transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve; 

"(B) was being processed for retirement under the 
provisions of chapter 61 of title 10, United States 
Code, or who was on the temporary disability retired 
list and thereafter retired under the provisions of sec- 
tion 1210(c) or 1210(d) of such title; or 

"(C) was retired or in an inactive status and would 
have been eligible for retired pay under the provi- 
sions of chapter 67 [now 1223] of such title, but for the 
fact that the person was under 60 years of age. 
"(3) Definition OF covered member. — For the pur- 
poses of this subsection, the term 'covered member of 
the Armed Forces' means a member of the Armed 
Forces who became entitled to retired or retainer pay 
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during the period beginning on January 1, 1982, and 
ending on September 30, 1983. 

"(4) Repeal of source law. — Section 8054 of the De- 
partment of Defense Appropriations Act, 1985 (as con- 
tained in section 101(h) of Public Law 98-473) [formerly 
set out as a note below], is repealed. 

"(5) Cross reference. — For the effective date of Oc- 
tober 1, 1983, for provisions making permanent pro- 
grammatic changes in law to accomplish the policy 
provided in such section 8054 (and prior provisions of 
law), see section 923(h) of the Department of Defense 
Authorization Act, 1984 (Public Law 98-94) [probably 
means section 923(g) of Pub. L. 98-94, set out as an Ef- 
fective Date of 1983 Amendment note under section 1174 
of this title]." 

Limitation on Payment of Retired or Retainer Pay 
To Reflect Fractional Year Adjustments 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8054], Oct. 
12, 1984, 98 Stat. 1904, 1933, prohibited, with certain ex- 
ceptions, payment of retired pay or retainer pay of a 
member of the Armed Forces for any month who, on or 
after January 1, 1982, became entitled to retired or re- 
tainer pay, in an amount greater than the amount 
otherwise determined payable after reductions nec- 
essary to reflect adjusting the computation of retired 
pay or retainer pay that includes credit for part of a 
year of service to permit credit for a part of a year of 
service only for such month or months actually served, 
prior to repeal by Pub. L. 99-348, title III, § 305(b)(4), 
July 1, 1986, 100 Stat. 705. 

Increase in Pay and Allowances of Certain Per- 
sons Who Served as Generals of the Army, 
Fleet Admirals of the Navy, General of the 
Marine Corps, or Admiral in the Coast Guard 

Section 5 of Pub. L. 90-207 provided that: "Notwith- 
standing any other provision of law, a member of an 
armed force who is entitled to pay and allowances 
under any of the following provisions of law on Septem- 
ber 30, 1967, shall continue to receive the pay and allow- 
ances to which he was entitled on that day plus an in- 
crease of 4.5 per centum in the total of his pay and al- 
lowances: 

"(1) The Act of March 23, 1946, chapter 112 (60 Stat. 
59). 

"(2) The Act of June 26, 1948, chapter 677 (62 Stat. 
1052). 

"(3) The Act of September 18, 1950, chapter 952 (64 
Stat. A224)." 

Increase in Retired or Retainer Pay of Members 
Entitled Thereto on or After October 1, 1967 

Section 6 of Pub. L. 90-207 provided that: "Notwith- 
standing any other provision of law, a member or 
former member of a uniformed service who initially be- 
comes entitled to retired pay or retainer pay on or 
after October 1, 1967, shall be entitled to have that pay 
computed using the rates of basic pay prescribed by the 
first section of this Act [amending section 203(a) of 
Title 37]." 

Increases in Retired or Retainer Pay 

Pub. L. 89-501, title III, §303, July 13, 1966, 80 Stat. 278, 
provided that: "Notwithstanding any other provision of 
law, a member or former member of a uniformed serv- 
ice who initially becomes entitled to retired pay or re- 
tainer pay on the effective date of this title shall be en- 
titled to have that pay computed using the rates of 
basic pay prescribed by the first section of this title 
[amending section 203(a) of Title 37]." 

Effective date of section 303 of Pub. L. 89-501 as the 
first day of the first pay period which begins on or after 
July 1, 1966, see section 304 of Pub. L. 89-501, set out as 
Effective Date of 1966 Amendments note under section 
203 of Title 37, Pay and Allowances of the Uniformed 
Services. 

Section 5(a) of Pub. L. 89-132 provided that: "The re- 
tired pay or retainer pay of a member or former mem- 



ber of a uniformed service who is entitled to that pay 
computed under rates of basic pay in effect before the 
effective date of this Act [Sept. 1, 1965] shall be in- 
creased, effective that date, by the per centum (ad- 
justed to the nearest one-tenth of 1 per centum) that 
the Consumer Price Index (all items — United States 
city average), published by the Bureau of Labor Statis- 
tics, for the calendar month immediately preceding the 
effective date of this Act has increased over the aver- 
age monthly index for calendar year 1962." 

Continuation of Pay and Allowances of Certain 
Persons Who Served as Generals of the Army, 
Fleet Admirals of the Navy, General of the 
Marine Corps, or Admiral in the Coast Guard 

Section 7 of Pub. L. 89-132 provided that: "Notwith- 
standing any other provision of law, a member of an 
armed force who was entitled to pay and allowances 
under any of the following provisions of law on the day 
before the effective date of this Act [Sept. 1, 1965] shall 
continue to receive the pay and allowances to which he 
was entitled on that day: 

"(1) The Act of March 23, 1946, chapter 112 (60 Stat. 

59). 

"(2) The Act of June 26, 1948, chapter 677 (62 Stat. 
1052). 

"(3) The Act of September 18, 1950, chapter 952 (64 
Stat. A224)." 

Increase in Retired Pay to Persons Retired 
Before June 1, 1958 

Section 4 of Pub. L. 85-422, as amended by Pub. L. 
85-855, §l(a), Aug. 28, 1958, 72 Stat. 1104, provided that: 

"(a) Except for members covered by section 7 of this 
Act, members and former members of the uniformed 
services who are entitled to retired pay, retirement 
pay, retainer pay, or equivalent pay, on the day before 
the effective date of this Act [June 1, 1958], shall be en- 
titled to an increase of 6 per centum of that pay to 
which they were entitled on that date. 

"(b) Notwithstanding any other provision of law, a 
member of a uniformed service retired under any provi- 
sion of law, or transferred to the Fleet Reserve or Fleet 
Marine Corps Reserve, on the effective date of this Act 
[June 1, 1958] shall have his retired pay or retainer pay 
computed on the basis of the rates of basic pay set 
forth in the Career Compensation Act of 1949, as 
amended by this Act, or on the rates of basic pay set 
forth in the Career Compensation Act of 1949 on the day 
before the effective date of this Act, plus 6 per centum 
of that pay, whichever is greater. 

"(c) Section 5 of the Career Incentive Act of 1955 (69 
Stat. 22) does not apply to any person who is retired, or 
to whom retired pay, retirement pay, retainer pay, or 
equivalent pay (including temporary disability retired 
pay) is granted, on or after the effective date of this 
Act [June 1, 1958]". 

Section 1(b) of Pub. L. 85-855 provided that the 
amendment of section 4(a) of Pub. L. 85-422, which 
eliminated the words "and persons with two or less 
years of service for basic pay purposes who were retired 
for physical disability or placed on the temporary dis- 
ability retired list" preceding "members and former 
members" should be effective June 1, 1958. 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
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Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

§ 1401a. Adjustment of retired pay and retainer 
pay to reflect changes in Consumer Price 
Index 

(a) Prohibition on Rboomputation To Re- 
flect Increases in Basic Pay.— Unless other- 
wise specifically provided by law, the retired 
pay of a member or former member of an armed 
force may not be recomputed to reflect any in- 
crease in the rates of basic pay for members of 
the armed forces. 

(b) Cost-op-Living Adjustments Based on 
CPI Increases.— 

(1) Increase required.— Effective on Decem- 
ber 1 of each year, the Secretary of Defense 
shall increase the retired pay of members and 
former members entitled to that pay in ac- 
cordance with paragraphs (2) and (3). 

(2) Percentage increase.— Except as other- 
wise provided in this subsection, the Secretary 
shall increase the retired pay of each member 
and former member by the percent (adjusted 
to the nearest one-tenth of 1 percent) by 
which — 

(A) the price index for the base quarter of 
that year, exceeds 

(B) the base index. 

(3) Reduced percentage for certain post- 
august 1, 1986 members. — If the percent deter- 
mined under paragraph (2) is greater than 1 
percent, the Secretary shall increase the re- 
tired pay of each member and former member 
who first became a member on or after August 
1, 1986, and has elected to receive a bonus 
under section 322 (as in effect before the enact- 
ment of the National Defense Authorization 
Act for Fiscal Year 2008) or section 354 of title 
37, by the difference between — 

(A) the percent determined under para- 
graph (2); and 

(B) 1 percent. 

(4) Special rule for paragraph (3). — If in 
any case in which an increase in retired pay 
that would otherwise be made under paragraph 
(3) is not made by reason of law (other than 
any provision of this section), then (unless 
otherwise provided by law) when the next in- 
crease in retired pay is made under this sub- 
section, the increase under paragraph (3) shall 
be carried out so as to achieve the same net 
increase in retired pay under that paragraph 
that would have been the case if that law had 
not been enacted. 

(5) Regulations. — Any increase in retired 
pay under this subsection shall be made in ac- 
cordance with regulations prescribed by the 
Secretary of Defense. 

(c) First COLA Adjustment for Members 
With Retired Pay Computed Using Final Basic 
Pay.— 

(1) First adjustment with intervening in- 
crease in basic pay.— Notwithstanding sub- 
section (b) but subject to subsection (f)(2), if a 
person described in paragraph (3) becomes en- 
titled to retired pay based on rates of monthly 
basic pay that became effective after the last 
day of the calendar quarter of the base index, 
the retired pay of the member or former mem- 



ber shall be increased on the effective date of 
the next adjustment of retired pay under sub- 
section (b) only by the percent (adjusted to 
the nearest one-tenth of 1 percent) by which — 

(A) the price index for the base quarter of 
that year, exceeds 

(B) the price index for the calendar quarter 
immediately before the calendar quarter in 
which the rates of monthly basic pay on 
which the retired pay is based became effec- 
tive. 

(2) First adjustment with no intervening 
increase in basic pay. — If a person described 
in paragraph (3) becomes entitled to retired 
pay on or after the effective date of an adjust- 
ment in retired pay under subsection (b) but 
before the effective date of the next increase 
in the rates of monthly basic pay, the retired 
pay of the member or former member shall be 
increased (subject to subsection (f)(2) as ap- 
plied to other members whose retired pay is 
computed on the current rates of basic pay in 
the most recent adjustment under this sec- 
tion), effective on the date the member be- 
comes entitled to that pay, by the percent (ad- 
justed to the nearest one-tenth of 1 percent) 
by which — 

(A) the base index, exceeds 

(B) the price index for the calendar quarter 
immediately before the calendar quarter in 
which the rates of monthly basic pay on 
which the retired pay is based became effec- 
tive. 

(3) Members covered.— Paragraphs (1) and 
(2) apply to a member or former member of an 
armed force who first became a member of a 
uniformed service before August 1, 1986, and 
whose retired pay base is determined under 
section 1406 of this title. 

(d) First COLA Adjustment for Members 
With Retired Pay Computed Using High- 
Three. — Notwithstanding subsection (b) but 
subject to subsection (f)(2), the retired pay of a 
member or former member of an armed force 
who first became a member of a uniformed serv- 
ice before August 1, 1986, or on or after August 
1, 1986, if the member or former member did not 
elect to receive a bonus under section 322 (as in 
effect before the enactment of the National De- 
fense Authorization Act for Fiscal Year 2008) or 
section 354 of title 37 and whose retired pay base 
is determined under section 1407 of this title 
shall be increased on the effective date of the 
first adjustment of retired pay under subsection 
(b) after the member or former member becomes 
entitled to retired pay by the percent (adjusted 
to the nearest one-tenth of 1 percent) equal to 
the difference between the percent by which — 

(1) the price index for the base quarter of 
that year, exceeds 

(2) the price index for the calendar quarter 
immediately before the calendar quarter dur- 
ing which the member became entitled to re- 
tired pay. 

(e) Pro Rating of Initial Adjustment.— Not- 
withstanding subsection (b) but subject to sub- 
section (f)(2), the retired pay of a member or 
former member of an armed force who first be- 
came a member of a uniformed service on or 
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after August 1, 1986, and elected to receive a 
bonus under section 322 (as in effect before the 
enactment of the National Defense Authoriza- 
tion Act for Fiscal Year 2008) or section 354 of 
title 37 shall be increased on the effective date 
of the first adjustment of retired pay under sub- 
section (b) after the member or former member 
becomes entitled to retired pay by the percent 
(adjusted to the nearest one-tenth of 1 percent) 
equal to the difference between — 

(1) the percent by which — 

(A) the price index for the base quarter of 
that year, exceeds 

(B) the price index for the calendar quarter 
immediately before the calendar quarter 
during which the member became entitled to 
retired pay; and 

(2) one-fourth of 1 percent for each calendar 
quarter from the quarter described in para- 
graph (1)(B) to the quarter described in para- 
graph (1)(A). 

If in any case the percent described in paragraph 
(2) exceeds the percent determined under para- 
graph (1), such an increase shall not be made. 

(f) Prevention op Pay Inversions — 

(1) Prevention op retired pay inversions. — 
Notwithstanding any other provision of law, 
the monthly retired pay of a member or a 
former member of an armed force who ini- 
tially became entitled to that pay on or after 
January 1, 1971, may not be less than the 
monthly retired pay to which he would be en- 
titled if he had become entitled to retired pay 
at an earlier date based on the grade in which 
the member is retired, adjusted to reflect any 
applicable increases in such pay under this 
section. In computing the amount of retired 
pay to which such a member or former mem- 
ber would have been entitled on that earlier 
date, the computation shall be based on his 
grade, length of service, and the rate of basic 
pay applicable to him at that time, except 
that such computation may not be based on a 
rate of basic pay for a grade higher than the 
grade in which the member is retired. This 
subsection does not authorize any increase in 
the monthly retired pay to which a member 
was entitled for any period before October 7, 
1975. 

(2) Prevention of cola inversions. — The 
percentage of the first adjustment under this 
section in the retired pay of any person, as de- 
termined under subsection (c)(1), (c)(2), (d), or 
(e), may not exceed the percentage increase in 
retired pay determined under subsection (b)(2) 
that is effective on the same date as the effec- 
tive date of such first adjustment. 

(g) Definitions.— In this section: 

(1) The term "price index" means the Con- 
sumer Price Index (all items, United States 
city average) published by the Bureau of 
Labor Statistics. 

(2) The term "base quarter" means the cal- 
endar quarter ending on September 30 of each 
year. 

(3) The term "base index" means the price 
index for the base quarter for the most recent 
adjustment under subsection (b). 

(4) The term "retired pay" includes retainer 
pay. 



(h) Price Index for a Quarter. — For purposes 
of this section, the price index for a calendar 
quarter is the arithmetical mean of the price 
index for the three months comprising that 
quarter. 

(Added Pub. L. 88-132, § 5(g)(1), Oct. 2, 1963, 77 
Stat. 213; amended Pub. L. 89-132, §5(b), Aug. 21, 
1965, 79 Stat. 547; Pub. L. 90-207, § 2(a)(1), Dec. 16, 
1967, 81 Stat. 652; Pub. L. 91-179, §1, Dec. 30, 1969, 
83 Stat. 837; Pub. L. 94-106, title VIII, §806, Oct. 
7, 1975, 89 Stat. 538; Pub. L. 94-361, title VIII, 
§ 801(a), July 14, 1976, 90 Stat. 929; Pub. L. 94-440, 
title XIII, § 1306(d)(1), Oct. 1, 1976, 90 Stat. 1462; 
Pub. L. 96-342, title VIII, § 812(b)(1), Sept. 8, 1980, 
94 Stat. 1098; Pub. L. 98-94, title IX, §§ 921(a)(1), 
(b), 922(a)(2), Sept. 24, 1983, 97 Stat. 640, 641; Pub. 
L. 98-525, title XIV, §1405(26), Oct. 19, 1984, 98 
Stat. 2623; Pub. L. 99-348, title I, §102, July 1, 
1986, 100 Stat. 683; Pub. L. 100-180, div. A, title 
XII, §1231(21), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
100-224, §1, Dec. 30, 1987, 101 Stat. 1536; Pub. L. 
100-456, div. A, title VI, § 622(a), Sept. 29, 1988, 102 
Stat. 1983; Pub. L. 101-189, div. A, title VI, 
§ 651(b)(1), Nov. 29, 1989, 103 Stat. 1460; Pub. L. 
103-66, title II, §2001, Aug. 10, 1993, 107 Stat. 335; 
Pub. L. 103-160, div. A, title XI, § 1182(e), Nov. 30, 
1993, 107 Stat. 1773; Pub. L. 103-335, title VIII, 
§8114A(b)(l), Sept. 30, 1994, 108 Stat. 2648; Pub. L. 
103-337, div. A, title VI, § 633(a), Oct. 5, 1994, 108 
Stat. 2787; Pub. L. 104-106, div. A, title VI, 
§ 631(a), (c), Feb. 10, 1996, 110 Stat. 364, 365; Pub. 
L. 104-201, div. A, title VI, §§ 631(a), 632(a), Sept. 
23, 1996, 110 Stat. 2549; Pub. L. 106-65, div. A, title 
VI, §§ 641(b), 643(b)(1), title X, § 1066(a)(10), Oct. 5, 
1999, 113 Stat. 662, 663, 771; Pub. L. 107-314, div. A, 
title VI, §633, Dec. 2, 2002, 116 Stat. 2572; Pub. L. 
110-181, div. A, title VI, § 661(b)(3), Jan. 28, 2008, 
122 Stat. 178.) 

References in Text 

Section 322 of title 37 (as in effect before the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2008), referred to in subsecs. (b)(3), (d), and 

(e) , means section 322 of title 37 as in effect before en- 
actment of Pub. L. 110-181. Section 322 of title 37 was 
renumbered as section 354 of title 37 and amended by 
Pub. L. 110-181, div. A, title VI, § 661(b)(1), (2), Jan. 28, 
2008, 122 Stat. 178. 

Amendments 

2008— Subsecs. (b)(3), (d), (e). Pub. L. 110-181, in intro- 
ductory provisions, substituted "section 322 (as in ef- 
fect before the enactment of the National Defense Au- 
thorization Act for Fiscal Year 2008) or section 354" for 
"section 322". 

2002— Subsec. (c)(1). Pub. L. 107-314, § 633(a)(1), in- 
serted "but subject to subsection (f)(2)" after "Not- 
withstanding' subsection (b)" in introductory provi- 
sions. 

Subsec. (c)(2). Pub. L. 107-314, § 633(a)(2), inserted 
"(subject to subsection (f)(2) as applied to other mem- 
bers whose retired pay is computed on the current rates 
of basic pay in the most recent adjustment under this 
section)" after "shall be increased" in introductory 
provisions. 

Subsec. (d). Pub. L. 107-314, § 633(a)(1), (b)(1), in intro- 
ductory provisions, inserted "but subject to subsection 

(f) (2)" after "Notwithstanding subsection (b)" and "or 
on or after August 1, 1986, if the member or former 
member did not elect to receive a bonus under section 
322 of title 37" after "August 1, 1986,". 

Subsec. (e). Pub. L. 107-314, § 633(a)(1), (b)(2), in intro- 
ductory provisions, inserted "but subject to subsection 
(f)(2)" after "Notwithstanding subsection (b)" and "and 
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elected to receive a bonus under section 322 of title 37" 
after "August 1, 1986,". 

Subsec. (f). Pub. L. 107-314, § 633(a)(3), designated ex- 
isting provisions as par. (1), inserted par. heading, re- 
aligned margins, and added par. (2). 

1999— Subsec. (b)(1). Pub. L. 106-65, § 643(b)(1)(A), sub- 
stituted "Increase required" for "In general" in 
heading. 

Subsec. (b)(2). Pub. L. 106-65, §1066(a)(10), struck out 
subpar. (A) designation and heading "General rule", 
redesignated els. (i) and (ii) as subpars. (A) and (B), re- 
spectively, and realigned their margins, and struck out 
former subpars. (B) and (C) which read as follows: 

"(B) Special rule for fiscal year 1996. — In the case 
of the increase in retired pay that, pursuant to para- 
graph (1), becomes effective on December 1, 1995, the 
initial month for which such increase is payable as part 
of such retired pay shall (notwithstanding such Decem- 
ber 1 effective date) be March 1996. 

"(C) Inapplicability to disability retirees. — Sub- 
paragraph (B) does not apply with respect to the retired 
pay of a member retired under chapter 61 of this title." 

Pub. L. 106-65, § 643(b)(1)(B), substituted "Percentage 
increase" for "Pre-august i, 1986 members" in heading. 

Pub. L. 106-65, § 641(b)(1), substituted "Except as 
otherwise provided in this subsection, the Secretary 
shall increase the retired pay of each member and 
former member" for "The Secretary shall increase the 
retired pay of each member and former member who 
first became a member of a uniformed service before 
August 1, 1986,". 

Subsec. (b)(3). Pub. L. 106-65, § 643(b)(1)(C), substituted 
"Reduced percentage for certain post-august i, 1986 
members" for "Post-august i, 1986 members" in head- 
ing. 

Pub. L. 106-65, § 641(b)(2), inserted "and has elected to 
receive a bonus under section 322 of title 37," after "Au- 
gust 1, 1986,". 

1996— Subsec. (b)(2)(B). Pub. L. 104-201, § 631(a), sub- 
stituted "Special rule for fiscal year 1996" for "Spe- 
cial rules for fiscal years 1996 and 1998" as subpar. 
heading, struck out cl. (i) designation and heading 
"Fiscal year 1996" before "In the case of", and struck 
out cl. (ii) which read as follows: "Fiscal year 1998. — In 
the case of the increase in retired pay that, pursuant to 
paragraph (1), becomes effective on December 1, 1997, 
the initial month for which such increase is payable as 
part of such retired pay shall (notwithstanding such 
December 1 effective date) be September 1998." 

Pub. L. 104-106, § 631(c), repealed Pub. L. 103-335, 
§8114A(b)(l). See 1994 Amendment note below. 

Pub. L. 104-106, § 631(a), amended subpar. (B) gener- 
ally. Prior to amendment, subpar. (B) read as follows: 
"Special rules for fiscal years 1994 through 1998. — 
"(i) Fiscal year 1994. — In the case of an increase in 
retired pay that, pursuant to paragraph (1), becomes 
effective on December 1, 1993, the initial month for 
which such increase is payable as part of such retired 
pay shall (notwithstanding such December 1 effective 
date) be March 1994. 

"(ii) Fiscal years 1995 through 1998. — In the case of 
an increase in retired pay that, pursuant to para- 
graph (1), becomes effective on December 1 of 1994, 
1995, 1996, or 1997, the initial month for which such in- 
crease is payable as part of such retired pay shall 
(notwithstanding such December 1 effective date) be 
September of the following year." 

Subsec. (c). Pub. L. 104-201, § 632(a), added subsec. (c) 
and struck out former subsec. (c) which read as follows: 
"Rule for First Adjustment After Retirement With 
Intervening Increase in Basic Pay. — Notwithstanding 
subsection (b), if a member or former member of an 
armed force who first became a member of a uniformed 
service before August 1, 1986, becomes entitled to re- 
tired pay based on rates of monthly basic pay that be- 
came effective after the last day of the calendar quar- 
ter of the base index, the retired pay of the member or 
former member shall be increased on the effective date 
of the next adjustment of retired pay under subsection 
(b) only by the percent (adjusted to the nearest one- 
tenth of 1 percent) by which — 



"(1) the price index for the base quarter of that 
year, exceeds 

"(2) the price index for the calendar quarter imme- 
diately before the calendar quarter in which the rates 
of monthly basic pay on which the retired pay is 
based became effective." 

Subsec. (d). Pub. L. 104-201, § 632(a), added subsec. (d) 
and struck out former subsec. (d) which read as follows: 
"Rule for First Adjustment After Retirement With 
No Intervening Increase in Basic Pay. — If a member 
or former member of an armed force who first became 
a member of a uniformed service before August 1, 1986, 
becomes entitled to retired pay on or after the effective 
date of an adjustment in retired pay under subsection 
(b) but before the effective date of the next increase in 
the rates of monthly basic pay, the retired pay of the 
member or former member shall be increased, effective 
on the date the member becomes entitled to that pay, 
by the percent (adjusted to the nearest one-tenth of 1 
percent) by which — 

"(1) the base index, exceeds 

"(2) the price index for the calendar quarter imme- 
diately before the calendar quarter in which the rates 
of monthly basic pay on which the retired pay is 
based became effective." 

1994— Subsec. (b)(2)(B). Pub. L. 103-335, § 8114A(b)(l), 
which directed substituting, in heading, "through 1996" 
for "through 1998" and substituting, in cl. (ii), "and 
1996" for "through 1998", "of 1994 or 1995" for "of 1994, 
1995, 1996, or 1997", and "March" for "September", was 
repealed by Pub. L. 104-106, § 631(c). 

Subsec. (f). Pub. L. 103-337 inserted "based on the 
grade in which the member is retired" after "at an ear- 
lier date" in first sentence and ", except that such 
computation may not be based on a rate of basic pay 
for a grade higher than the grade in which the member 
is retired" before period at end of second sentence and 
struck out after second sentence "However, in the case 
of a member who, after initially becoming eligible for 
retired pay, is reduced in grade pursuant to a sentence 
of a court-martial, such computation may not be based 
on a grade higher than the grade in which the member 
is retired." 

1993— Subsec. (b)(2). Pub. L. 103-160, § 1182(e)(1), 
amended par. (2) generally. Prior to amendment, par. 
(2) read as follows: "Except as provided in paragraph 
(6), the Secretary shall increase the retired pay of each 
member and former member who first became a mem- 
ber of a uniformed service before August 1, 1986, by the 
percent (adjusted to the nearest one-tenth of 1 percent) 
by which — 

"(A) the price index for the base quarter of that 
year, exceeds 

"(B) the base index." 
Pub. L. 103-66, §2001(1), substituted "Except as pro- 
vided in paragraph (6), the Secretary" for "The Sec- 
retary". 

Subsec. (b)(6). Pub. L. 103-160, § 1182(e)(2), struck out 
par. (6) which read as follows: "Special rules for 

PARAGRAPH (2) FOR FISCAL YEARS 1994 THROUGH 1998. — 

"(A) Fiscal year 1994. — In the case of an increase in 
the retired pay of a member or former member re- 
ferred to in paragraph (2) that, pursuant to paragraph 
(1), becomes effective on December 1, 1993, the initial 
month for which such increase is payable as part of 
such retired pay shall (notwithstanding such Decem- 
ber 1 effective date) be March 1994. 

"(B) Fiscal years 1995 through 1998. — In the case of 
an increase in retired pay of a member or former 
member referred to in paragraph (2) that, pursuant to 
paragraph (1), becomes effective on December 1 of 
1994, 1995, 1996, or 1997, the initial month for which 
such increase is payable as part of such retired pay 
shall (notwithstanding such December 1 effective 
date) be September of the following year. 

"(C) Inapplicability to disability retirees. — Sub- 
paragraphs (A) and (B) do not apply with respect to 
the retired pay of a member retired under chapter 61 
of this title." 

Pub. L. 103-66, §2001(2), added par. (6). 
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1989— Subsec. (b)(3). Pub. L. 101-189, § 651(b)(1)(A), in- 
serted "and former member" after first reference to 
"member". 

Subsec. (e). Pub. L. 101-189, § 651(b)(1)(B), inserted "or 
former member" after first and third reference to 
"member". 

Subsec. (f). Pub. L. 101-189, § 651(b)(1)(C), inserted "or 
former member" after "member" in second sentence. 

1988— Subsec. (f). Pub. L. 100-456 inserted after second 
sentence "However, in the case of a member who, after 
initially becoming- eligible for retired pay, is reduced in 
grade pursuant to a sentence of a court-martial, such 
computation may not be based on a grade higher than 
the grade in which the member is retired." 

1987— Subsec. (a). Pub. L. 100-180 struck out "pay" 
after "the retired pay". 

Subsec. (b)(4), (5). Pub. L. 100-224, §l(a), added par. (4) 
and redesignated former par. (4) as (5). 

Subsec. (e). Pub. L. 100-224, §l(b), substituted "by the 
percent (adjusted to the nearest one-tenth of 1 percent) 
equal to the difference between — 
"(1) the percent by which — 

"(A) the price index for the base quarter of that 
year, exceeds 

"(B) the price index for the calendar quarter im- 
mediately before the calendar quarter during which 
the member became entitled to retired pay; and 
"(2) one-fourth of 1 percent for each calendar quar- 
ter from the quarter described in paragraph (1)(B) to 
the quarter described in paragraph (1)(A). 
If in any case the percent described in paragraph (2) ex- 
ceeds the percent determined under paragraph (1), such 
an increase shall not be made." for "only by the per- 
cent (adjusted to the nearest one-tenth of 1 percent) by 
which — 

"(1) the price index for the base quarter of that 
year, exceeds 

"(2) the price index for the calendar quarter imme- 
diately before the calendar quarter in which the 
member became entitled to retired pay." 
1986— Subsec. (a). Pub. L. 99-348, § 102(b)(1), (c)(1), in- 
serted heading, struck out "or retainer" after "retired 
pay", and struck out sentence defining "Index" in this 
section as meaning the Consumer Price Index (all 
items, United States city average) published by the Bu- 
reau of Labor Statistics. 

Subsecs. (b) to (d). Pub. L. 99-348, § 102(a), added sub- 
sees, (b) to (d) and struck out former subsecs. (b) to (d) 
which read as follows: 

"(b) Each time that an increase is made under section 
8340(b) of title 5 in annuities paid under subchapter III 
of chapter 83 of such title, the Secretary of Defense 
shall at the same time increase the retired and retainer 
pay of members and former members of the armed 
forces by the same percent as the percentage by which 
annuities are increased under such section. 

"(c) Notwithstanding subsection (b), if a member or 
former member of an armed force becomes entitled to 
retired pay or retainer pay based on rates of monthly 
basic pay prescribed by section 203 of title 37 that be- 
came effective after the last day of the month of the 
base index, his retired pay or retainer pay shall be in- 
creased on the effective date of the next adjustment of 
retired pay and retainer pay under subsection (b) only 
by the percent (adjusted to the nearest one-tenth of 1 
percent) that the new base index exceeds the index for 
the calendar month immediately before that in which 
the rates of monthly basic pay on which his retired pay 
or retainer pay is based became effective. 

"(d) If a member or former member of an armed force 
becomes entitled to retired pay or retainer pay on or 
after the effective date of an adjustment of retired pay 
and retainer pay under subsection (b) but before the ef- 
fective date of the next increase in the rates of month- 
ly basic pay prescribed by section 203 of title 37, his re- 
tired pay or retainer pay shall be increased, effective 
on the date he becomes entitled to that pay, by the per- 
cent (adjusted to the nearest one-tenth of 1 percent) 
that the base index exceeds the index for the calendar 
month immediately before that in which the rates of 



monthly basic pay on which his retired pay or retainer 
pay is based became effective." 

Subsec. (e). Pub. L. 99-348, § 102(a), added subsec. (e). 

Subsec. (f). Pub. L. 99-348, § 102(c)(2), inserted heading 
and struck out "or retainer" after "retired" wherever 
appearing. 

Subsecs. (g), (h). Pub. L. 99-348, § 102(b)(2), added sub- 
secs. (g) and (h) and struck out former subsec. (g) which 
provided that the retired or retainer pay of a member 
or former member of an armed force as adjusted under 
this section, if not a multiple of $1, would be rounded 
to the next lower multiple of $1. 

1984— Subsec. (f). Pub. L. 98-525 substituted "before 
October 7, 1975" for "prior to the effective date of this 
subsection". 

1983— Subsec. (e). Pub. L. 98-94, § 921(a)(1), struck out 
subsec. (e) which provided that: "Notwithstanding sub- 
sections (c) and (d), the adjusted retired pay or retainer 
pay of a member or former member of an armed force 
retired on or after October 1, 1967, may not be less than 
it would have been had he become entitled to retired 
pay or retainer pay based on the same pay grade, years 
of service for pay, years of service for retired or re- 
tainer pay purposes, and percent of disability, if any, 
on the day before the effective date of the rates of 
monthly basic pay on which his retired pay or retainer 
pay is based." 

Subsec. (f). Pub. L. 98-94, § 921(b), struck out 
", subject to subsection (e) of this section," after "the 
computation shall". 

Subsec. (g). Pub. L. 98-94, § 922(a)(2), added subsec. (g). 

1980— Subsec. (b). Pub. L. 96-342 substituted provi- 
sions directing the Secretary of Defense to increase the 
retired and retainer pay of members and former mem- 
bers of the armed forces each time that an increase is 
made under section 8340(b) of title 5 in annuities paid 
under subchapter III of chapter 83 of title 5, with such 
increase to be by the same percent as the percentage by 
which the annuities are increased for provisions under 
which the Secretary of Defense had been authorized 
and directed to increase the retired pay and retainer 
pay of members and former members of the armed 
forces on March 1 and September 1 depending upon de- 
terminations which the Secretary was directed to make 
on January 1 and July 1 of each year with regards to 
the percentage change in the index published for June 
or December of the previous year. 

1976 — Subsec. (b). Pub. L. 94-440 substituted provi- 
sions that Secretary of Defense shall determine the 
percent change in the index on Jan. 1 and July 1 of each 
year and effective Mar. 1 and Sept. 1, retired and re- 
tainer pay shall be increased by the computed percent 
change adjusted to the nearest Vio of 1 percent, for pro- 
visions that the Secretary of Defense shall determine 
on a monthly basis the percent by which the index has 
increased over that used as a basis for the most recent 
adjustment of retired and retainer pay and if Secretary 
determines for 3 consecutive months that the amount 
of increase is at least 3 percent over the base index, re- 
tired and retainer pay shall be increased by adding 1 
percent and the highest percent increase in the index 
during those months adjusted to the nearest Vio of 1 
percent. 

Pub. L. 94-361 struck out "the per centum obtained 
by adding 1 per centum and" before "the highest per 
centum of increase in the index". 

1975— Subsec. (f). Pub. L. 94-106 added subsec. (f). 

1969— Subsec. (b). Pub. L. 91-179 provided for a 1 per- 
cent addition in computing increases in retired and re- 
tainer pay of present and former members of the armed 
forces, whenever the Secretary made such adjustments 
to effect increases in the consumer index over the base 
index. 

1967 — Subsec. (a). Pub. L. 90-207 substituted "may not 
be recomputed" for "shall not be recomputed", struck 
out "if that increase becomes effective after the effec- 
tive date of this section" after "armed forces" and in- 
serted sentence defining "Index". 

Subsec. (b). Pub. L. 90-207 revised subsec. (b) gener- 
ally and, among other changes, substituted provisions 
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requiring the Secretary of Defense to determine 
monthly the percent by which the index has increased 
over that used as the basis for the most recent adjust- 
ment of retired and retainer pay under this subsection 
for provisions which required the Secretary of Defense 
to determine the per centum that the index for each 
calendar month after the calendar month Immediately 
preceding the effective date of Pub. L. 89-132 has in- 
creased over the base Index (that for the calendar 
month immediately preceding the effective date of Pub. 
L. 89-132 or, if later, that used as the basis for the most 
recent adjustment of retired and retainer pay under 
this subsection). 

Subsecs. (c) to (e). Pub. L. 90-207 added subsecs. (c) to 
(e). 

1965 — Subsec. (b). Pub. L. 89-132 substituted provi- 
sions requiring the Secretary of Defense to determine 
the per centum for each calendar month that the Con- 
sumer Price Index has increased over the base Con- 
sumer Price Index, and if the index has shown an in- 
crease of at least 3 per centum over the base index for 
three consecutive calendar months to increase the re- 
tired or retainer pay by the highest per centum of in- 
crease in the index, for provisions which required a de- 
termination of the increase over the preceding calendar 
year and permitted an increase in the retired or re- 
tainer pay If the index advanced 3 per centum or more 
for a full calendar year. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title VI, §644, Oct. 5, 1999, 113 
Stat. 664, provided that: "The amendments made by 
sections 641, 642, and 643 [enacting section 322 of Title 
37, Pay and Allowances of the Uniformed Services, and 
amending this section and sections 1409, 1410, 1451, and 
1452 of this title] shall take effect on October 1, 1999." 

Effective Date of 1996 Amendment 

Section 632(b) of Pub. L. 104-201 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply only to adjustments of retired and re- 
tainer pay effective after the date of the enactment of 
this Act [Sept. 23, 1996]." 

Effective Date of 1994 Amendment 

Section 633(b) of Pub. L. 103-337 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to the computation of 
the retired pay of a member of the Armed Forces who 
retires on or after the date of the enactment of this Act 
[Oct. 5, 1994]." 

Effective Date of 1988 Amendment 

Section 622(b) of Pub. L. 100-456 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect on the first day of the first 
month that begins after the date of the enactment of 
this Act [Sept. 29, 1988] and shall apply to the computa- 
tion of the retired or retainer pay of members who ini- 
tially become entitled to such pay on or after such ef- 
fective date." 

Effective Date of 1983 Amendment 

Section 921(a)(2) of Pub. L. 98-94 provided that: 
"(A) Notwithstanding the repeal of such subsection 
[subsec. (e) of this section], the provisions of such sub- 
section shall apply in the case of any member or former 
member of the Armed Forces eligible to retire on the 
date of the enactment of this Act [Sept. 24, 1983] for a 
period of three years after such date in the same man- 
ner such provisions would have applied had they not 
been repealed. 

"(B) The amount of retired or retainer pay of any 
member or former member of the Armed Forces who 
was eligible to retire on the date of the enactment of 
this Act [Sept. 24, 1983] and who becomes entitled to 
such pay at any time after the end of the three-year pe- 
riod beginning on the date of the enactment of this Act 
may not be less than it would have been had he become 



entitled to retired or retainer pay on the day before the 
end of such three-year period." 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Effective Date of 1980 Amendment 

Section 812(b)(1) of Pub. L. 96-342, set out below, pro- 
vided that the amendment made by that section is ef- 
fective Aug. 31, 1981, but subject to certain conditions. 

Effective Date of 1976 Amendment 

Section 1306(d)(2) of Pub. L. 94-440 provided that: 
"The amendment made by subsection (1) [amending 
this section] shall apply to any increase in retired pay 
or retainer pay after the date of enactment of this Act 
[Oct. 1, 1976], except that with respect to the first date 
after the date of enactment of this Act on which the 
Secretary of Defense is to determine a percent change, 
such percent change shall be determined by computing 
the change In the index published for the month imme- 
diately preceding such first date over the index for the 
last month preceding the date of enactment of this Act 
used as the basis for the most recent adjustment of re- 
tired pay and retainer pay under section 1401a(b) of 
title 10, United States Code [subsec. (b) of this section], 
as in effect immediately prior to the date of enactment 
of this Act [Oct. 1, 1976]." 

Effective Date of 1969 Amendment 

Section 2 of Pub. L. 91-179 provided that: "The provi- 
sions of this Act [amending this section] become effec- 
tive on October 31, 1969." 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1965 Amendment 

Amendment by Pub. L. 89-132 effective Sept. 1, 1965, 
see section 10 of Pub. L. 89-132, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date 

Section effective Oct. 1, 1963, see section 14 of Pub. L. 
88-132, set out as an Effective Date of 1963 Amendment 
note under section 201 of Title 37, Pay and Allowances 
of the Uniformed Services. 

Contingent Alternative Date for Fiscal Year 1998 

Section 631(b) of Pub. L. 104-106 provided that if a 
civil service retiree COLA that becomes effective dur- 
ing fiscal year 1998 becomes effective on a date other 
than the date on which a military retiree COLA during 
that fiscal year is specified to become effective under 
subsec. (b)(2)(B) of this section, then the increase in 
military retired and retainer pay would become pay- 
able as part of such retired and retainer pay effective 
on the same date on which such civil service retiree 
COLA was to become effective, prior to repeal by Pub. 
L. 104-201, div. A, title VI, § 631(b), Sept. 23, 1996, 110 
Stat. 2549. 

Elimination of Disparity Between Effective Dates 
for Military and Civilian Retiree Cost-of-Living 
Adjustments for Fiscal Year 1995 

Section 631 of Pub. L. 103-337 provided that: 

"(a) In General. — The fiscal year 1995 increase in 
military retired pay shall (notwithstanding subpara- 
graph (B) of section 1401a(b)(2) of title 10, United States 
Code) first be payable as part of such retired pay for 
the month of March 1995. 

"(b) Definitions. — For the purposes of subsection (a): 
"(1) The term 'fiscal year 1995 increase in military 

retired pay' means the increase in retired pay that, 
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pursuant to paragraph (1) of section 1401a(b) of title 
10, United States Code, becomes effective on Decem- 
ber 1, 1994. 

"(2) The term 'retired pay' includes retainer pay. 

"(c) Limitation. — Subsection (a) shall be effective 
only if there is appropriated to the Department of De- 
fense Military Retirement Fund (in an Act making ap- 
propriations for the Department of Defense for fiscal 
year 1995 that is enacted before March 1, 1995) such 
amount as is necessary to offset increased outlays to be 
made from that fund during fiscal year 1995 by reason 
of the provisions of subsection (a). 

"(d) Authorization of Appropriations. — There is au- 
thorized to be appropriated for fiscal year 1995 to the 
Department of Defense Military Retirement Fund the 
sum of $376,000,000 to offset increased outlays to be 
made from that fund during fiscal year 1995 by reason 
of the provisions of subsection (a)." 

Sense of Congress on Equal Treatment of Effec- 
tive Dates for Future Cost-of-Living Adjust- 
ments for Military and Civilian Retirees 

Section 632 of Pub. L. 103-337 provided that: 
"(a) Findings. — Congress makes the following find- 
ings: 

"(1) Congress, in the Omnibus Budget Reconcili- 
ation Act of 1993 [Pub. L. 103-66, see Tables for classi- 
fication], changed the effective dates for future cost- 
of-living adjustments for military retired pay and for 
Federal civilian retirement annuities, which (before 
that Act) were provided by law to be made effective 
on December 1 each year. 

"(2) The timing, and the percentage of increase, of 
military and Federal civilian retirees' cost-of-living 
adjustments have been linked for decades. 

"(3) The effect of the enactment of the Omnibus 
Budget Reconciliation Act of 1993 was to abandon the 
longstanding congressional practice of treating mili- 
tary and Federal civilian retirees identically in mat- 
ters related to cost-of-living adjustments. 
"(b) Sense of Congress. — In light of the findings in 
subsection (a), it is the sense of Congress that — 

"(1) as a matter of simple equity and fairness, it is 
imperative that cost-of-living adjustments in retire- 
ment benefits for military and Federal civilian retir- 
ees be returned to an identical schedule as soon as 
possible, but not later than January 1, 1999; 

"(2) if after October 1, 1998, there is, by law, a dif- 
ference between the date on which a cost-of-living ad- 
justment for Federal civilian retirees takes effect and 
the date on which a cost-of-living adjustment for 
military retirees takes effect, then the difference in 
those effective dates should be eliminated by requir- 
ing that cost-of-living adjustments for both classes of 
retirees become effective on the earlier of the two 
dates; and 

"(3) if after October 1, 1998, there is, by law, a dif- 
ference between the first month for which a cost-of- 
living adjustment for civilian retirees is payable and 
the first month for which a cost-of-living adjustment 
for military retirees is payable, then the difference in 
the months for which those adjustments are first 
payable should be eliminated by requiring that the 
cost-of-living adjustments for both classes of retirees 
first become payable for the earlier of the two 
months." 

Waiver of Administrative Time-in-Grade Require- 
ments To Prevent Pay Inversions in Retired Pay 
of Certain Military Retirees 

Section 634 of Pub. L. 103-337 provided that: 
"(a) Authority. — The Secretary concerned may, for 
purposes of the computation under section 1401a(f) of 
title 10, United States Code, of the retired pay of mili- 
tary retirees described in subsection (b), waive any ad- 
ministrative time-in-grade regulation (as described in 
subsection (d)) that would otherwise apply to such com- 
putation. Any such waiver may be made retroactive, in 
the case of any such retiree, to the date on which that 
retiree initially became entitled to retired pay. 



"(b) Covered Retirees. — This section applies to any 
military retiree — 

"(1) who initially became entitled to retired pay on 
or after January 1, 1971, and before the date of the en- 
actment of this Act [Oct. 5, 1994]; 

"(2) whose retired pay, by reason of the provisions 
of section 1401a(f) of title 10, United States Code (the 
so-called 'Tower amendment'), was initially com- 
puted as an amount greater than would have been the 
case but for that section; and 

"(3) who, as of the earlier computation date appli- 
cable to that retiree — 

"(A) in the case of an individual retired in an en- 
listed grade, had served in the grade in which the 
retiree retired for a period that was less than the 
period prescribed by the applicable administrative 
time-in-grade requirement described in subsection 
(d); and 

"(B) in the case of an individual retired in an offi- 
cer grade — 

"(i) was subject to an administrative time-in- 
grade requirement described in subsection (d) 
that established a time-in-grade requirement that 
was longer than the statutory time-in-grade re- 
quirement applicable to that member; and 

"(ii) had served in the grade in which the re- 
tiree retired for a period that was less than the 
period prescribed by such administrative time-in- 
grade requirement but not less than the statutory 
time-in-grade requirement applicable to that 
member. 

"(c) Earlier Computation Date. — For purposes of 
subsection (b)(3), the earlier computation date applica- 
ble to a military retiree is the date that (under such 
section 1401a(f) as in effect on the date of the member's 
retirement) was the 'earlier date' that was used as the 
basis for the computation of the retiree's retired pay. 

"(d) Regulations Subject to Waiver. — A regulation 
that may be waived under subsection (a) is any regula- 
tion (not required by law) that establishes a minimum 
period of time that a member of the Armed Forces 
must have served in a grade on active duty in order to 
be eligible to retire in that grade. 

"(e) Scope of Waiver Authority. — The Secretary 
concerned may exercise the authority provided in sub- 
section (a) in the case of an individual military retiree 
or for any group of military retirees. 

"(f) Military Retiree Defined. — For purposes of this 
section, the term 'military retiree' means a member or 
former member of the Armed Forces who is entitled to 
retired pay. 

"(g) Secretary Concerned. — For purposes of this 
section, the term 'Secretary concerned' has the mean- 
ing given such term in section 101 of title 10, United 
States Code." 

Fiscal Year 1995 Cost-of-Living Adjustments for 
Military Retirees 

Pub. L. 103-335, title VIII, §8114A, Sept. 30, 1994, 108 
Stat. 2648, as amended by Pub. L. 104-106, div. A, title 
VI, § 631(c), Feb. 10, 1996, 110 Stat. 365, provided that: 

"(a) Fiscal Year 1995 Cost-of-Living Adjustment 
for Military Retirees. — (1) The fiscal year 1995 in- 
crease in military retired pay shall (notwithstanding 
subparagraph (B) of section 1401a(b)(2) of title 10, 
United States Code) first be payable as part of such re- 
tired pay for the month of March 1995. 
"(2) For the purposes of subsection (a): 

"(A) The term 'fiscal year 1995 increase in military 
retired pay' means the increase in retired pay that, 
pursuant to paragraph (1) of section 1401a(b) of title 
10, United States Code, becomes effective on Decem- 
ber 1, 1994. 

"(B) The term 'retired pay' includes retainer pay. 
"(b) [Repealed. Pub. L. 104-106, div. A, title VI, 
§631(c), Feb. 10, 1996, 110 Stat. 365.]" 

Contingent Once-a-Year Adjustment of Retired 
and Retainer Pay 

Pub. L. 96-342, title VIII, §812, Sept. 8, 1980, 94 Stat. 
1098, as amended by Pub. L. 97-35, title II, § 211(b), Aug. 
13, 1981, 95 Stat. 383, provided that: 
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"(a)(1) The increase in the retired and retainer pay of 
members and former members of the uniformed serv- 
ices which but for this section would be made effective 
September 1, 1980, under the provisions of paragraph 
(2)(B) of section 1401a(b) of title 10, United States Code, 
shall not be made. 

"(2)(A) In making the determination required by the 
provisions of paragraph (1)(A) of section 1401a(b) of title 
10, United States Code, to be made on January 1, 1981, 
or within a reasonable time thereafter, the Secretary of 
Defense shall determine the percent change in the 
index (as such term is defined in section 1401a(a) of title 
10, United States Code) published for December 1980 
over the index published for December 1979 (rather than 
over the index published for June 1980). 

"(B) The increase in the retired and retainer pay of 
members and former members of the uniformed serv- 
ices to be made effective March 1, 1981, under the provi- 
sions of paragraph (2)(A) of such section shall, in lieu 
of the increase prescribed by such paragraph, be the 
percent change computed under subparagraph (A), ad- 
justed to the nearest Vlo of one percent. 

"(3) The President shall by Executive order provide 
for only one cost-of-living adjustment in the annuities 
paid under the Central Intelligence Agency [Retire- 
ment] Act of 1964 for Certain Employees (50 U.S.C. 403 
note) during the period beginning on September 1, 1980, 
and ending on August 31, 1981. Such adjustment shall be 
effective March 1, 1981, and shall be made in the same 
manner and percentage as the adjustment provided for 
in paragraphs (1) and (2) for the retired and retainer 
pay of members and former members of the uniformed 
services. 

"(4) Paragraphs (1), (2), and (3) shall not take effect 
unless similar legislation is enacted which provides for 
only one cost-of-living increase in annuities paid under 
subchapter III of chapter 83 of title 5, United States 
Code, during the period beginning on September 1, 1980, 
and ending on August 31, 1981. 

"(b)(1) Effective August 31, 1981, but subject to para- 
graph (2), section 1401a(b), of title 10, United States 
Code, relating to adjustment of retired pay and re- 
tainer pay to reflect changes in the Consumer Price 
Index, is amended to read as follows: 

" '(b) Each time that an increase is made under sec- 
tion 8340(b) of title 5 in annuities paid under sub- 
chapter III of chapter 83 of such title, the Secretary 
of Defense shall at the same time increase the retired 
and retainer pay of members and former members of 
the armed forces by the same percent as the percent- 
age by which annuities are increased under such sec- 
tion.'. 

"(2) The amendment made by paragraph (1) shall not 
take effect unless legislation is enacted which provides 
for the adjustment of annuities paid under subchapter 
III of chapter 83 of title 5, United States Code, on a 
once-a-year basis. In the event such legislation is en- 
acted, such amendment shall become effective with re- 
spect to adjustments in the retired pay and retainer 
pay of members and former members of the uniformed 
services at the same time that the legislation providing 
for such a once-a-year adjustment of annuities paid 
under subchapter III of chapter 83 of title 5, United 
States Code, becomes effective. 

"(3) If legislation described in paragraph (2) is en- 
acted to provide for the adjustment of annuities paid 
under subchapter III of chapter 83 of title 5, United 
States Code, on a once-a-year basis, the President shall 
exercise the authority vested in him under section 292 
of the Central Intelligence Agency [Retirement] Act of 
1964 for Certain Employees (50 U.S.C. 403 note) to pro- 
vide for cost-of-living adjustments in the annuities 
paid under such Act on an identical basis. 

"(4) If at the time the first adjustment in retired and 
retainer pay is made under section 1401a(b) of title 10, 
United States Code, as amended by paragraph (1) of this 
subsection, the period upon which the most recent ad- 
justment in such retired and retainer pay was com- 
puted is not identical to the period upon which the 
most recent adjustment in annuities under subchapter 



III of chapter 83 of title 5, United States Code, was com- 
puted, then the percentage increase to be made under 
such section 1401a(b) at the time of the first such ad- 
justment shall be computed in the same manner as the 
percentage increase made at the same time in annu- 
ities under subchapter III of chapter 83 of title 5, 
United States Code, is computed, but shall be based on 
the period beginning on the last day of the period upon 
which the most recent adjustment in such retired and 
retainer pay was computed and ending on the last day 
of the period upon which the adjustment being made at 
the same time in annuities under such subchapter III is 
computed. The President shall by Executive order pro- 
vide for a similar computation of the adjustment in an- 
nuities paid under the Central Intelligence Agency [Re- 
tirement] Act of 1964 for Certain Employees (50 U.S.C. 
403 note) which is made at the same time as the in- 
crease in retired and retainer pay to which the 
preceeding [preceding] sentence is applicable. 

"(c) For the purposes of this section, the term 'uni- 
formed services' means — 

"(1) the Armed Forces; and 

"(2) the commissioned corps of the National Oce- 
anic and Atmospheric Administration and of the Pub- 
lic Health Service." 

Computation op Retired Pay op Sergeant Majors 
op Marine Corps Who Completed Service Prior 
to December 16, 1967 

Pub. L. 95-581, Nov. 2, 1978, 92 Stat. 2478, provided: 
"That (a) the retired pay of any individual who served 
as sergeant major of the Marine Corps and who com- 
pleted such service before December 16, 1967, shall be 
computed based upon a rate of basic pay of the sum of 
(1) the highest rate of basic pay to which such individ- 
ual was entitled while so serving, and (2) $150. 

"(b) For the purpose of computing any adjustment 
under section 1401a of title 10, United States Code, in 
the retired pay of any individual whose retired pay is 
affected by subsection (a), the rate of basic pay pro- 
vided under such subsection for the purpose of comput- 
ing the retired pay of such individual shall be consid- 
ered to have been the rate of basic pay applicable to 
such individual at the time of his retirement, and any 
adjustment under such section 1401a in the retired pay 
of such individual before September 30, 1978, shall be re- 
adjusted to reflect such rate of basic pay. 

"Sec. 2. (a) Any change in the retired pay of any indi- 
vidual by reason of the enactment of this Act shall be 
effective for months beginning after September 30, 1978. 

"(b) The enactment of this Act shall not reduce the 
retired pay of any individual." 

[The Central Intelligence Agency Retirement Act of 
1964 for Certain Employees, referred to in Pub. L. 
96-342, set out above, is Pub. L. 88-643, Oct. 13, 1964, 78 
Stat. 1043, which was revised generally by Pub. L. 
102-496, title VIII, §802, Oct. 24, 1992, 106 Stat. 3196, is 
known as the Central Intelligence Agency Retirement 
Act and is classified generally to chapter 38 (§2001 et 
seq.) of Title 50, War and National Defense.] 

Cost-op-Living Adjustment op Retired Pay or Re- 
tainer Pay op Members and Former Members op 
Armed Forces and Commissioned Officers op Na- 
tional Oceanic and Atmospheric Administration 
and Public Health Service; Effective Date of 
1976 Amendment 

Section 801(c) of Pub. L. 94-361 provided that: 
"(1) The amendments made by subsections (a) [to sub- 
sec, (b) of this section] and (b) [to provisions formerly 
set out as a note under section 403 of title 50] shall not 
become effective unless legislation is enacted repealing 
the so-called 1 per centum add-on provision applicable 
to the cost-of-living adjustment of annuities paid under 
chapter 83 of title 5, United States Code. In the event 
such legislation is enacted, such amendments shall be- 
come effective with respect to the cost-of-living adjust- 
ment of the retired pay and retainer pay of members 
and former members of the Armed Forces and the cost- 
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of-living adjustment of annuities paid under the Cen- 
tral Intelligence Agency [Retirement] Act of 1964 for 
Certain Employees at the same time the repeal of such 
1 per centum add-on provision becomes effective with 
respect to such cost-of-living adjustment of annuities 
paid under such chapter 83. 

"(2) If any change other than the repeal of the so- 
called 1 per centum add-on provision referred to in 
paragraph (1) is made in the method of computing the 
cost-of-living adjustment of annuities paid under chap- 
ter 83 of title 5, United States Code, the President shall 
make the same change in the cost-of-living adjustment 
of retired pay and retainer pay of members and former 
members of the Armed Forces and the cost-of-living ad- 
justment of annuities paid under the Central Intel- 
ligence Agency [Retirement] Act of 1964 for Certain 
Employees. Any change made under this paragraph 
shall have the same effective date as the effective date 
applicable to such change made in annuities under 
chapter 83 of title 5, United States Code. 

"(3) The provisions of paragraphs (1) and (2) relating 
to any change in the method of computing the cost-of- 
living adjustment of the retired pay or retainer pay of 
members and former members of the Armed Forces 
shall be applicable to the computation of cost-of-living 
adjustments of the retired pay of commissioned officers 
of the National Oceanic and Atmospheric Administra- 
tion and the retired pay of commissioned officers of the 
Public Health Service." 

[The Central Intelligence Agency Retirement Act of 
1964 for Certain Employees, referred to in Pub. L. 
94-361, set out above, is Pub. L. 88-643, Oct. 13, 1964, 78 
Stat. 1043, which was revised generally by Pub. L. 
102-496, title VIII, §802, Oct. 24, 1992, 106 Stat. 3196, is 
known as the Central Intelligence Agency Retirement 
Act and is classified generally to chapter 38 (§2001 et 
seq.) of Title 50, War and National Defense.] 

Increase in Certain Armed Force Members' Pay 
and Allowances Not Otherwise Tied to Consumer 
Price Index 

Pub. L. 93-210, §2, Dec. 28, 19V3, 87 Stat. 908, provided 
that: 

"(a) Notwithstanding any other provision of law, ef- 
fective on the date of enactment of this Act [Dec. 28, 
1973], the pay and allowances of members of the Armed 
Forces to whom this Act applies shall be increased to 
amounts equal to the amounts such pay and allowances 
would have been increased if the pay and allowances of 
such members had been increased, under section 
1401a(b) of title 10, United States Code, by the same 
percentage rates, consecutively compounded, that the 
retired pay or retainer pay of members and former 
members of the Armed Forces entitled to retired pay or 
retainer pay since October 1, 1967, has been increased, 
and such member shall, on and after the date of enact- 
ment of this Act [Dec. 28, 1973], have his pay and allow- 
ances increased effective the same day and by the same 
percentage rate that the retired pay or retainer pay of 
members and former members of the Armed Forces is 
increased under such section 1401a(b). 

"(b) This section applies to members of the Armed 
Forces entitled to pay and allowances under either of 
the following provisions of law: 

"(1) The Act of June 26, 1948, chapter 677 (62 Stat. 
1052) [which authorized the appointment of one offi- 
cer in the Regular Army in the permanent grade of 
general, one officer in the Regular Air Force in the 
permanent grade of general, and one officer in the 
Regular Navy in the permanent grade of admiral]. 

"(2) The Act of September 18, 1950, chapter 952 (64 
Stat. A224) [which authorized the appointment of 
Omar N. Bradley to the permanent grade of General 
of the Army]. 



"(c) No amounts shall be paid, as the result of the en- 
actment of this section, for any period prior to the date 
of enactment of this section [Dec. 28, 1973]." 

Retroactive Adjustment op Retired or Retainer 
Pay op Persons Entitled Thereto After Novem- 
ber 30, 1966, But Prior to Effective Date of 
Next Increase After July 1, 1966 

Section 2(b) of Pub. L. 90-207 provided that: "Not- 
withstanding section 1401a(d) of title 10, United States 
Code, a person who is a member or former member of 
an armed force on the date of enactment of this Act 
[Dec. 16, 1967] and who initially became, or hereafter 
initially becomes, entitled to retired pay or retainer 
pay after November 30, 1966, but before the effective 
date of the next increase after July 1, 1966, in the rates 
of monthly basic pay prescribed by section 203 of title 
37, United States Code, is entitled to have his retired 
pay or retainer pay increased by 3.7 percent, effective 
as of the date of his entitlement to that pay." 

§ 1402. Recomputation of retired or retainer pay 
to reflect later active duty of members who 
first became members before September 8, 
1980 

(a) A member of an armed force who first be- 
came a member of a uniformed service before 
September 8, 1980, and who has become entitled 
to retired pay or retainer pay, and who there- 
after serves on active duty (other than for train- 
ing), is entitled to recompute his retired pay or 
retainer pay upon his release from that duty ac- 



cording to the following table. 


Column 1 


Column 2 


Take 


Multiply by 


Monthly basic pay 1 of the 
grade in which he would be 
eligible — 

(1) to retire if he were re- 
tiring upon that release from 
active duty: or 

(2) to transfer to the Fleet 
Reserve or Fleet Marine 
Corps Reserve if he were 
transferring to either upon 
that release from active 
duty. 


2V2 percent of the sum of — 

(1) the years of service that 
may be credited to him in 
computing retired pay or re- 
tainer pay; and 

(2) his years of active serv- 
ice after becoming entitled 
to retired pay or retainer 
pay. 2 



1 For a member who has been entitled, for continuous period of 
at least two years, to basic pay under the rates of basic pay in 
effect upon that release from active duty, compute under those 
rates. For a member who has been entitled to basic pay for a 
continuous period of at least two years upon that release from 
active duty, but who is not covered by the preceding sentence, 
compute under the rates of basic pay replaced by those in effect 
upon that release from active duty. For any other member, com- 
pute under the rates of basic pay under which the member's re- 
tired pay or retainer pay was computed when he entered on that 
active duty. 

2 Before applying percentage factor, credit each full month of 
service that is in addition to the number of full years of service 
creditable to the member as one-twelfth of a year and disregard 
any remaining fractional part of a month. 

However, an officer who was ordered to active 
duty (other than for training) in the grade that 
he holds on the retired list under former section 
6150 of this title, or under any other law that au- 
thorized advancement on the retired list based 
upon a special commendation for the perform- 
ance of duty in actual combat, may have his re- 
tired pay recomputed under this subsection on 
the basis of the rate of basic pay applicable to 
that grade upon his release from that active 
duty only if he has been entitled, for a continu- 
ous period of at least three years, to basic pay 
at that rate. If, upon his release from that ac- 
tive duty, he has been entitled to the basic pay 
of that grade for a continuous period of at least 
three years, but he does not qualify under the 
preceding sentence, he may have his retired pay 
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recomputed under this subsection on the basis of 
the rate of basic pay prescribed for that grade 
by the rates of basic pay replaced by those in ef- 
fect upon his release from that duty. 

(b) A member of an armed force who first be- 
came a member of a uniformed service before 
September 8, 1980, and who has been retired 
other than for physical disability, and who while 
on active duty incurs a physical disability of at 
least 30 percent for which he would otherwise be 
eligible for retired pay under chapter 61 of this 
title, is entitled, upon his release from active 
duty, to retired pay under subsection (d). 

(c) A member of an armed force who first be- 
came a member of a uniformed service before 
September 8, 1980, and who — 

(1) was retired for physical disability under 
section 1201 or 1204 of this title or any other 
law or whose name is on the temporary dis- 
ability retired list; 



(2) incurs, while on active duty after retire- 
ment or after his name was placed on that list, 
a physical disability that is in addition to or 
that aggravates the physical disability for 
which he was retired or for which his name 
was placed on the temporary disability retired 
list; and 

(3) is qualified under section 1201, 1202, 1204, 
or 1205 of this title; 

is entitled, upon his release from active duty, to 
retired pay under subsection (d). 

(d) A member of an armed force covered by 
subsection (b) or (c) may elect to receive either 
(1) the retired pay to which he became entitled 
when he retired, increased by any applicable ad- 
justments in that pay under section 1401a of this 
title after he initially became entitled to that 
pay, or (2) retired pay computed according to 
the following table. 



Column 1 


Column 2 


Column 3 


Take 


Multiply by 


Add 


Highest monthly basic pay that member received while 
on active duty after retirement or after date when his 
name was placed on temporary disability retired list, 
as the case may be. 


As member elects — 

(1) 2V2% of years of service credited 
under section 1208 of this title; 1 or 

(2) the highest percentage of disabil- 
ity, not to exceed 75%, attained while 
on active duty after retirement or after 
the date when his name was placed on 
temporary disability retired list, as the 
case may be. 1 


Add amount necessary to in- 
crease product of columns 1 
and 2 to 50% of pay upon 
which computation is based, 
if member is on temporary 
disability retired list. 



1 Before applying- percentage factor, credit each full month of service that is in addition to the number of full years of service cred- 
itable to the member as one-twelfth of a year and disregard any remaining fractional part of a month. 



If, while on active duty after retirement or after 
his name was placed on the temporary disability 
retired list, a member covered by this sub- 
section was promoted to a higher grade in which 
he served satisfactorily, as determined by the 
Secretary concerned, he is entitled to retired 
pay based on the monthly basic pay to which he 
would be entitled if he were on active duty in 
that higher grade. 

(e) Notwithstanding subsection (a), a member 
covered by that subsection may elect, upon his 
release from active duty, to have his retired pay 
or retainer pay — 

(1) computed according to the formula set 
forth in subsection (a) but using the rate of 
basic pay under which his retired pay or re- 
tainer pay was computed when he entered on 
active duty; and 

(2) increased by any applicable adjustments 
in that pay under section 1401a of this title 
after he initially became entitled to that pay. 

(f) (1) In the case of a member who is entitled 
to recompute retired pay under this section 
upon release from active duty served after retir- 
ing under section 3914 or 8914 of this title, the 
member's retired pay as recomputed under an- 
other provision of this section shall be increased 
by 10 percent of the amount so recomputed if 
the member has been credited by the Secretary 
concerned with extraordinary heroism in the 
line of duty during any period of active duty 
service in the armed forces. 

(2) The amount of the retired pay as recom- 
puted under another provision of this section 
and as increased under paragraph (1) may not 
exceed the amount equal to 75 percent of the 
monthly rate of basic pay upon which the re- 
computation of such retired pay is based. 



(3) The determination of the Secretary con- 
cerned as to extraordinary heroism is conclusive 
for all purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 107; Pub. L. 
86-559, §1(5), June 30, 1960, 74 Stat. 265; Pub. L. 
88-132, §5(0(1), Oct. 2, 1963, 77 Stat. 214; Pub. L. 
90-207, § 2(a)(2), Dec. 16, 1967, 81 Stat. 653; Pub. L. 
96-342, title VIII, § 813(b)(2), Sept. 8, 1980, 94 Stat. 
1102; Pub. L. 96-513, title V, §511(50), Dec. 12, 1980, 
94 Stat. 2924; Pub. L. 98-94, title IX, §§ 922(a)(3), 
(4), 923(a)(1), (2)(B), (C), Sept. 24, 1983, 97 Stat. 
641, 642; Pub. L. 99-348, title II, § 201(b)(3), title 
III, § 304(a)(3), (b)(3), July 1, 1986, 100 Stat. 694, 
703; Pub. L. 102-484, div. A, title VI, § 642(a), Oct. 
23, 1992, 106 Stat. 2424; Pub. L. 110-181, div. A, 
title VI, § 646(b), Jan. 28, 2008, 122 Stat. 160; Pub. 
L. 111-383, div. A, title VI, § 631(b), Jan. 7, 2011, 
124 Stat. 4239.) 
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Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1402(a) 
1402(b), 
(c). 

1402(d) 


37:316. 

37:272(d) (1st 128 words of 
last proviso, less appli- 
cability to retired 
grade). 

37:272(d) (last proviso, 
less 1st 128 words, and 
less applicability to re- 
tired grade). 


Oct. 12, 1949. ch. 681, 
§§ 402(d) (last proviso, 
less applicability to re- 
tired grade), 516. 63 
Stat. 819, 832. 



In subsection (a), columns 1 and 2 of the table are 
based on 37:316 (1st proviso). Column 4 is based on 37:316 
(last proviso). Footnote 1 is based on 37:316 (2d proviso). 
37:316 (3d proviso) is omitted as operationally obsolete. 

In subsections (a) and (d), the words "and disregard a 
part of a year that is less than six months" are added 
to footnote 1 to conform to footnote 3 of section 1401 of 
this title. 

In subsection (b), the words "for which he would 
otherwise be eligible for retired pay under chapter 61 of 



Page 817 



TITLE 10— ARMED FORCES 



§1402 



this title" are substituted for the words "in accordance 
with the standard schedule of rating disabilities in cur- 
rent use by the Veterans' Administration" and "if 
qualified". 

In subsection (c), the requirement that the physical 
disability incurred be 30 percent or more is omitted as 
surplusage, since it is also required that the member be 
qualified for physical disability retirement under sec- 
tion 1201 or 1204 of this title. 

In subsection (d), the rules stated in 37:316 (2d and 
last provisos) are repeated in column 4 of the table and 
the footnote to the table, since they apply to all cases 
of increased pay for active duty performed after retire- 
ment. 

Codification 

Another section 304(b)(3) of Pub. L. 99-348 amended 
the table of sections at the beginning of chapter 571 of 
this title. 

Amendments 

2011— Subsec. (d). Pub. L. 111-383, in column 2 of table, 
inserted ", not to exceed 75%," after "percentage of 
disability" and struck out column 4 of table which re- 
lated to subtraction of excess over 75 percent of pay 
upon which computation is based. 

2008— Subsec. (a). Pub. L. 110-181 struck out column 3 
of the table, which related to subtraction of excess over 
75 percent of pay upon which computation is based. 

1992— Subsec. (f). Pub. L. 102-484 added subsec. (f). 

1986— Pub. L. 99-348, § 304(b)(3), inserted "of members 
who first became members before September 8, 1980" in 
section catchline. 

Subsec. (a). Pub. L. 99-348, §§ 201(b)(3), 304(a)(3), struck 
out "(as defined in section 1407(a)(2) of this title)" after 
"uniformed service" and struck out provision that if 
the amount recomputed is not a multiple of $1, it be 
rounded to the next lower multiple of $1. See section 
1412 of this title. 

Subsecs. (b), (c). Pub. L. 99-348, § 304(a)(3), struck out 
"(as defined in section 1407(a)(2) of this title)" after 
"uniformed service". 

Subsec. (d). Pub. L. 99-348, § 201(b)(3), struck out pro- 
vision that if the amount recomputed is not a multiple 
of $1, it be rounded to the next lower multiple of $1. See 
section 1412 of this title. 

1983— Subsec. (a). Pub. L. 98-94, § 922(a)(3), substituted 
"according to the following table. The amount recom- 
puted, if not a multiple of $1, shall be rounded to the 
next lower multiple of $1." for "as follows:". 

Pub. L. 98-94, § 923(a)(1), (2)(B), in footnote 2 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

Subsec. (d). Pub. L. 98-94, § 922(a)(4), substituted "ac- 
cording to the following table. The amount computed, 
if not a multiple of $1, shall be rounded to the next 
lower multiple of $1." for "as follows:". 

Pub. L. 98-94, § 923(a)(1), (2)(C), in footnote 1 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

1980 — Subsecs. (a) to (c). Pub. L. 96-513 substituted "a 
uniformed service (as defined in section 1407(a)(2) of 
this title) before September 8, 1980" for "the armed 
forces before the date of the enactment of the Depart- 
ment of Defense Appropriation Act, 1981" wherever ap- 
pearing. 

Pub. L. 96-342 inserted "who first became a member 
of the armed forces before the date of the enactment of 



the Department of Defense Authorization Act, 1981, 
and" after "of an armed force" wherever appearing. 

1967— Subsec. (d). Pub. L. 90-207, § 2(a)(2)(A), inserted 
"increased by any applicable adjustments in that pay 
under section 1401a of this title after he initially be- 
came entitled to that pay" after "retired,". 

Subsec. (e). Pub. L. 90-207, § 2(a)(2)(B), added subsec. 
(e). 

1963— Subsec. (a). Pub. L. 88-132 substituted in intro- 
ductory clause "who has become entitled to retired pay 
or retainer pay" for "who has been retired or has be- 
come entitled to retainer pay" and "to recompute his 
retired pay or retainer pay upon his release from that 
duty" for ", upon release from that duty, to recompute 
his retired or retainer pay" and inserted in such clause 
"(other than for training)" after "active duty"; sub- 
stituted in column 1 of table "Monthly basic pay" for 
"Monthly basic pay or base and longevity pay, as the 
case may be,", designated existing provisions as (1) and 
added (2); substituted in (1) of column 2 of the table 
"retired pay or retainer pay" for "retired or retainer 
pay" and in (2) of such column 2 "after becoming enti- 
tled to retired pay or retainer pay" for "after retire- 
ment or becoming entitled to retainer pay", struck out 
column 3 relating to addition and redesignated column 
4 as 3; added footnote 1 to the table and redesignated 
former footnote 1 as 2; and inserted provisions for re- 
computation of retired pay upon release from active 
duty of officers ordered to active duty in a higher grade 
based upon special commendation for performance of 
duty in actual combat. 

1960 — Subsec. (a). Pub. L. 86-559 prohibited recompu- 
tation of retired pay under subsec. (a) on the basis of 
any period of active duty that was of less than six con- 
secutive months' duration or on the basis of any active 
duty for training for a reserve officer who is or has 
been retired under section 3911, 6323, or 8911 of this title 
or under section 232 of title 14. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 applicable to persons 
who first become entitled to retired or retainer pay 
under subtitle A of this title after Jan. 7, 2011, and 
table in subsec. (d) of this section, in effect on the day 
before Jan. 7, 2011, applicable to the computation or re- 
computation of retired or retainer pay for persons who 
first became entitled to retired or retainer pay under 
subtitle A on or before Jan. 7, 2011, see section 631(d) of 
Pub. L. 111-383, set out as a note under section 1401 of 
this title. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VI, § 646(c), Jan. 28, 2008, 
122 Stat. 160, provided that: "The amendments made by 
subsections (a) and (b) [amending this section and sec- 
tion 6333 of this title] shall take effect as of January 1, 
2007, and shall apply with respect to retired pay and re- 
tainer pay payable on or after that date." 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to (1) the computation of retired or re- 
tainer pay of any individual who becomes entitled to 
that pay after Sept. 30, 1983, and (2) the recomputation 
of retired pay under this section, of any individual who 
after Sept. 30, 1983, becomes entitled to recompute re- 
tired pay under this section, see section 923(g) of Pub. 
L. 98-94, set out as a note under section 1174 of this 
title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
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section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Accrual of Benefits; Prospective Applicability 

Section 642(c) of Pub. L. 102-484 provided that: "No 
benefits shall accrue for months beginning before the 
date of the enactment of this Act [Oct. 23, 1992] by rea- 
son of the amendments made by this section [amending 
this section and section 1402a of this title]." 

Recomputation of Retired Pay of Certain 
Recalled Retirees 

Pub. L. 98-525, title VI, §655, Oct. 19, 1984, 98 Stat. 
2552, provided that: 

"(a) Notwithstanding the second sentence of footnote 
1 of the table contained in section 1402(a) of title 10, 
United States Code (relating to recomputation of re- 
tired pay to reflect later active duty), in the case of a 
member of the Armed Forces who — 

"(1) was voluntarily called or ordered to active 

duty during the period beginning on October 1, 1963, 

and ending on September 30, 1971; 

"(2) was at the time of such call or order entitled 

to retired pay or retainer pay; 

"(3) served on such active duty under such call or 

order for a continuous period of at least two years; 

and 

"(4) was released from such active duty before Octo- 
ber 1, 1973, 

the retired or retainer pay of such member shall be re- 
computed, as provided in subsection (b), under the rates 
of basic pay in effect at the time of that release from 
active duty. 

"(b) The retired or retainer pay of a member of the 
Armed Forces described in subsection (a) shall be the 
amount determined under section 1402(a) of title 10, 
United States Code (as modified with respect to such 
member by subsection (a)), and increased by the 
amount by which the member's retired or retainer pay 
would have been increased during the period beginning 
on the date of the member's release from active duty 
referred to in subsection (a)(4) and ending on the day 
before the day on which this section becomes effective 
had subsection (a) applied in the case of the member at 
the time of that release from active duty. 

"(c) This section shall apply only with respect to re- 
tired pay and retainer pay payable for months begin- 
ning after September 30, 1984, or on or after the date of 
the enactment of this Act [Oct. 19, 1984], whichever is 
later." 

Retired Pay and Retainer Pay; Prohibition 
Against Recomputation Under 1963 Pay Rates; 
Exceptions; Increments Based on the Greater of 
a 5 Percent Increase or Recomputation Under 
1958 Pay Rates for Members Retired Prior to 
October 1949 for Reasons Other Than Physical 
Disability, Members Receiving Retired Pay 
Under Career Compensation Act of 1949 and 
Former Chiefs of Staff; Additional 5 Percent 
Increase for Other Retired Members; Exclusion 
From Increase of Officers Retired Under Cer- 
tain Provisions 

Section 5(a)-(f) of Pub. L. 88-132 provided that: 
"(a) Except as provided in section 1402 of title 10, 
United States Code, the changes made by this Act [see 
Short Title note under section 201 of Title 37] in the 
rates of basic pay of members of the uniformed services 
do not increase the retired pay or retainer pay to which 
a member or former member of the uniformed services 
was entitled on the day before the effective date of this 
Act [Oct. 1, 1963]. However, except for a member cov- 
ered by section 6331 of title 10, United States Code who 



became entitled to retainer pay before April 1, 1963, and 
subject to subsection (j) of this section [set out as a 
note below], a member or former member of a uni- 
formed service who became entitled to retired pay or 
retainer pay after March 31, 1963, but before the effec- 
tive date of this Act [Oct. 1, 1963], is entitled — 

"(1) to have the retired pay or retainer pay to 
which he was entitled on the day before the effective 
date of this Act [Oct. 1, 1963] recomputed under the 
rates of basic pay prescribed by section 2 of this Act 
[amending section 203 of Title 37]; or 

"(2) to continue to have that pay computed under 
the rates of basic pay that were in effect under sec- 
tion 203 of title 37, United States Code, on the day be- 
fore the effective date of this Act [Oct. 1, 1963], plus 
the percentage increase provided by subsection (e) of 
this section; 

whichever pay is the greater. For the purposes of the 
preceding sentence, a member or former member who 
became entitled to retired pay on April 1, 1963, by vir- 
tue of section 1 of the Act of April 23, 1930, ch. 209, as 
amended (5 U.S.C. 47a) [section 8301 of Title 5], shall be 
considered as having become entitled to that pay be- 
fore April 1, 1963. 

"(b) A member or former member of a uniformed 
service who was retired other than for physical disabil- 
ity and who, in accordance with section 511 of the Ca- 
reer Compensation Act of 1949 (63 Stat. 829) [act Oct. 12, 
1949, former 10 U.S.C. 580 note], is entitled to retired 
pay or retainer pay computed by 'method' (a) of that 
section using rates of basic pay that were in effect be- 
fore October 1, 1949, is entitled — 

"(1) to have pay recomputed by 'method' (b) of that 
section using the rates of basic pay that were in ef- 
fect under that Act on the day before the effective 
date of this Act [Oct. 1, 1963]; or 

"(2) to an increase of 5 percent in the retired pay or 
retainer pay to which he was entitled on the day be- 
fore the effective date of this Act [Oct. 1, 1963]; 
whichever pay is the greater. 

"(c) A member or former member of a uniformed 
service who is entitled to retired pay or retainer pay 
computed under the rates of basic pay that were in ef- 
fect under the Career Compensation Act of 1949 before 
June 1, 1958, including a member or former member 
who is entitled to retired pay under section 7 (b) or (c) 
of the Act of May 20, 1958, Public Law 85-422 (72 Stat. 
130), is entitled— 

"(1) to have that pay recomputed under the rates of 
basic pay that were in effect under that Act on the 
day before the effective date of this Act [Oct. 1, 1963]; 
or 

"(2) to an increase of 5 percent in the retired pay or 
retainer pay to which he was entitled on the day be- 
fore the effective date of this Act [Oct. 1, 1963]; 
whichever pay is the greater. 

"(d) A member or former member of a uniformed 
service who was entitled to retired pay on the day be- 
fore the effective date of this Act [Oct. 1, 1963] and who 
served as Chief of Staff of the Army, Chief of Naval Op- 
erations, Chief of Staff of the Air Force, or Com- 
mandant of the Marine Corps is entitled — 

"(1) to have his retired pay recomputed under the 
formula for computing retired pay applicable to 
him — 

"(A) when he retired; or 

"(B) if he served on active duty after he retired 
and his retired pay was recomputed by reason of 
that service, when his retired pay was so recom- 
puted; 

using as his rate of basic pay the rate of basic pay 
prescribed for officers serving on active duty in those 
positions on June 1, 1958, by footnote 1 to table for 
commissioned officers in section 201(a) of the Career 
Compensation Act of 1949, as amended (72 Stat. 122) 
[see section 203 of Title 37]; or 

"(2) to an increase of 5 percent in the retired pay to 
which he was entitled on the day before the effective 
date of this Act [Oct. 1, 1963]; 
whichever pay is the greater. 
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"(e) A member or former member of a uniformed 
service who was entitled to retired pay or retainer pay 
on the day before the effective date of this Act [Oct. 1, 
1963], other than a member or former member who is 
covered by subsection (b), (c), or (d) of this section, is 
entitled to an increase of 5 percent in the retired or re- 
tainer pay to which he was entitled on the day before 
the effective date of this Act [Oct. 1, 1963]. 

"(f) Notwithstanding any other provision of law, a 
member of an armed force who was entitled to pay and 
allowances under any of the following provisions of law 
on the day before the effective date of this Act [Oct. 1, 
1963] shall continue to receive the pay and allowances 
to which he was entitled on that day: 

"(1) The Act of March 23, 1946, chapter 112 (60 Stat. 

59). 

"(2) The Act of June 26, 1948, chapter 677 (62 Stat. 
1052). 

"(3) The Act of September 18, 1950, chapter 952 (64 
Stat. A224)." 

Retired Pay and Retainer Pay; Retroactive 
Effect 

Section 5(j) of Pub. L. 88-132 provided that: "A mem- 
ber or former member of a uniformed service is not en- 
titled to an increase in his retired pay or retainer pay 
because of the enactment of this Act [see Short Title 
note set out under section 201 of Title 37] for any period 
before the effective date of this Act [Oct. 1, 1963]." 

Savings Provision 

Section 5(0(2) of Pub. L. 88-132 provided that: "Not- 
withstanding paragraph (1) of this subsection [amend- 
ing this section], and unless otherwise entitled to high- 
er retired pay or retainer pay, a member of a uniformed 
service who is on active duty (other than for training) 
on the effective date of this Act [Oct. 1, 1963], who was 
entitled to retired pay or retainer pay before he entered 
on that duty, and who is released from that duty on or 
after the effective date of this Act after having served 
on that duty for a continuous period of at least one 
year shall, upon that release from active duty, be enti- 
tled to recompute his retired pay or retainer pay under 
the table in section 1402 of title 10, United States Code 
[this section], subject to section 6483(c) of title 10, as 
that table and that section were in effect on the day be- 
fore the effective date of this Act, using rates of basic 
pay prescribed by this Act [section 203 of Title 37]." 

§ 1402a. Rccomputation of retired or retainer pay 
to reflect later active duty of members who 
first became members after September 7, 
1980 

(a) In General. — A member of an armed 
force — 

(1) who first became a member of a uni- 
formed service after September 7, 1980; 

(2) who has become entitled to retired pay or 
retainer pay; and 

(3) who thereafter serves on active duty 
(other than for training), 

is entitled to recompute his retired pay or re- 
tainer pay upon release from that duty accord- 
ing to the following table. 



Column 1 
Take 



Column 1 
Take 



Retired pay base or retainer 
pay base under section 1407 
which he would be entitled to 
use if— 

(1) he were retiring upon 
release from that active 
duty: or 

(2) he were transferring to 
the Fleet Reserve or Fleet 
Marine Corps Reserve upon 
that release from active 
duty. 



Column 2 
Multiply by 



The retired pay multiplier or 
retainer pay multiplier pre- 
scribed in section 1409 for the 
sum of— 

(1) the years of service that 
may be credited to him in 
computing retired pay or re- 
tainer pay; and 

(2) his years of active serv- 
ice after becoming entitled 
to retired pay or retainer 
pay. 



(b) New Disability Incurred During Later 
Active Duty. — A member of an armed force who 
first became a member of a uniformed service 
after September 7, 1980, who has been retired 
other than for physical disability and who while 
on active duty incurs a physical disability of at 
least 30 percent for which he would otherwise be 
eligible for retired pay under chapter 61 of this 
title, is entitled, upon his release from active 
duty, to retired pay under subsection (d). 

(c) Additional or Aggravated Disability In- 
curred During Later Active Duty. — A member 
of an armed force who first became a member of 
a uniformed service after September 7, 1980, and 
who — 

(1) was retired for physical disability under 
section 1201 or 1204 of this title or any other 
law or whose name is on the temporary dis- 
ability retired list; 

(2) incurs, while on active duty after retire- 
ment or after his name was placed on the tem- 
porary disability retired list, a physical dis- 
ability that is in addition to or that aggra- 
vates the physical disability for which he was 
retired or for which his name was placed on 
that list; and 

(3) is qualified under section 1201, 1202, 1204, 
or 1205 of this title; 

is entitled, upon his release from active duty, to 
retired pay under subsection (d). 

(d) Computation for Later Disability. — A 
member of an armed force covered by subsection 
(b) or (c) may elect to receive either (1) the re- 
tired pay to which he became entitled when he 
retired, increased by any applicable adjustments 
in that pay under section 1401a of this title after 
he Initially became entitled to that pay, or (2) 
retired pay computed according to the following 
table. 



Column 2 
Multiply by 



Column 3 
Add 



The retired pay base computed under section 1407(b) of 
this title. 



As member elects — 

(1) 2V2 percent of years of service 
credited under section 1208 of this 
title; 1 or 

(2) the highest percentage of disabil- 
ity, not to exceed 75 percent, attained 
while on active duty after retirement 
or after the date when his name was 
placed on temporary disability retired 
list, as the case may be. 



Amount necessary to increase 
product of columns 1 and 2 to 
50 percent of pay upon which 
computation is based, if mem- 
ber is on temporary disability 
retired list. 



1 Before applying percentage factor, credit each full month of service that is in addition to the number of full years of service cred- 
itable to the member as one-twelfth of a year and disregard any remaining fractional part of a month. 
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(e) Alternative Recomputation to Sub- 
section (a) Formula. — Notwithstanding- sub- 
section (a), a member covered by that sub- 
section may elect, upon his release from that ac- 
tive duty, to have his retired pay or retainer 
pay— 

(1) computed according to the formula set 
forth in subsection (a) but using the monthly 
retired pay base under which his retired pay or 
retainer pay was computed when he entered on 
that active duty; and 

(2) increased by any applicable adjustments 
in that pay under section 1401a of this title 
after he initially became entitled to that pay. 

(f) Additional 10 Percent for Certain En- 
listed Members Credited With Extraordinary 
Heroism. — (1) In the case of a member who is en- 
titled to recompute retired pay under this sec- 
tion upon release from active duty served after 
retiring under section 3914 or 8914 of this title, 
the member's retired pay as recomputed under 
another provision of this section shall be in- 
creased by 10 percent of the amount so recom- 
puted if the member has been credited by the 
Secretary concerned with extraordinary heroism 
in the line of duty during any period of active 
duty service in the armed forces. 

(2) The amount of the retired pay as recom- 
puted under another provision of this section 
and as increased under paragraph (1) may not 
exceed the amount equal to 75 percent of the re- 
tired pay base upon which the recomputation of 
such retired pay is based. 

(3) The determination of the Secretary con- 
cerned as to extraordinary heroism is conclusive 
for all purposes. 

(Added Pub. L. 96-342, title VIII, § 813(b)(3)(A), 
Sept. 8, 1980, 94 Stat. 1102; amended Pub. L. 
96-513, title V, §511(51)(A), (B), Dec. 12, 1980, 94 
Stat. 2924; Pub. L. 98-94, title IX, §§ 922(a)(5), (6), 
923(a)(1), (2)(D), (E), Sept. 24, 1983, 97 Stat. 641, 
642; Pub. L. 99-348, title II, § 201(b)(1), (2), July 1, 
1986, 100 Stat. 693; Pub. L. 102-484, div. A, title 
VI, § 642(b), Oct. 23, 1992, 106 Stat. 2425; Pub. L. 
111-383, div. A, title VI, § 631(c), Jan. 7, 2011, 124 
Stat. 4239.) 

Amendments 

2011— Subsec. (d). Pub. L. 111-383, In column 2 of table, 
inserted ", not to exceed 75%," after "percentage of 
disability" and struck out column 4 of table which re- 
lated to subtraction of excess over 75 percent of retired 
or retainer pay base upon which computation is based. 

1992— Subsec. (f). Pub. L. 102-484 added subsec. (f). 

1986— Subsec. (a). Pub. L. 99-348, § 201(b)(1), amended 
subsec. (a) generally. Prior to the amendment, subsec. 
(a) read as follows: "A member of an armed force who 
first became a member of a uniformed service (as de- 
fined in section 1407(a)(2) of this title) after September 
7, 1980, who has become entitled to retired pay or re- 
tainer pay, and who thereafter serves on active duty 
(other than for training), Is entitled to recompute his 
retired pay or retainer pay upon his release from that 
duty according to the following table. The amount re- 
computed, if not a multiple of $1, shall be rounded to 
the next lower multiple of $1." 

Subsec. (b). Pub. L. 99-348, § 201(b)(2)(A), inserted 
heading. 

Subsec. (c). Pub. L. 99-348, § 201(b)(2)(B), Inserted 
heading. 

Subsec. (d). Pub. L. 99-348, § 201(b)(2)(C), inserted 
heading, struck out provision that If the amount re- 
computed is not a multiple of $1, it be rounded to the 



next lower multiple of $1, and in column 1 of table 
struck out "monthly" before "retired pay" and In col- 
umn 4 of table struck out "monthly" before "retired 
or". 

Subsec. (e). Pub. L. 99-348, § 201(b)(2)(D), inserted 
heading. 

1983— Subsec. (a). Pub. L. 98-94, § 922(a)(5), substituted 
"according to the following table. The amount recom- 
puted, if not a multiple of $1, shall be rounded to the 
next lower multiple of $1." for "as follows:". 

Pub. L. 98-94, § 923(a)(1), (2)(D), in footnote 1 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that Is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that Is less than six months". 

Subsec. (d). Pub. L. 98-94, §922(a)(6), substituted "ac- 
cording to the following table. The amount computed, 
If not a multiple of $1, shall be rounded to the next 
lower multiple of $1." for "as follows:". 

Pub. L. 98-94, § 923(a)(1), (2)(E), in footnote 1 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that Is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that Is less than six months". 

1980— Pub. L. 96-513, §511(51)(B), substituted "of mem- 
bers who first became members after September 7, 
1980" for "in case of members who first became mem- 
bers after the enactment of the Department of Defense 
Authorization Act, 1981" in section catchline. 

Subsecs. (a) to (c). Pub. L. 96-513, §511(51)(A), sub- 
stituted "after September 7, 1980" for "on or after the 
date of the enactment of the Department of Defense 
Authorization Act, 1981" wherever appearing. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 applicable to persons 
who first become entitled to retired or retainer pay 
under subtitle A of this title after Jan. 7, 2011, and 
table in subsec. (d) of this section, in effect on the day 
before Jan. 7, 2011, applicable to the computation or re- 
computation of retired or retainer pay for persons who 
first became entitled to retired or retainer pay under 
subtitle A on or before Jan. 7, 2011, see section 631(d) of 
Pub. L. 111-383, set out as a note under section 1401 of 
this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to (1) the computation of retired or re- 
tainer pay of any individual who becomes entitled to 
that pay after Sept. 30, 1983, and (2) the recomputation 
of retired pay under this section, of any individual who 
after Sept. 30, 1983, becomes entitled to recompute re- 
tired pay under this section, see section 923(g) of Pub. 
L. 98-94, set out as a note under section 1174 of this 
title. 

effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Accrual of Benefits; Prospective Applicability 

No benefits to accrue for months beginning before 
Oct. 23, 1992, by reason of the amendment by Pub. L. 
102-484, see section 642(c) of Pub. L. 102-484, set out as 
a note under section 1402 of this title. 
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§ 1403. Disability retired pay: treatment under 
Internal Revenue Code of 1986 

That part of the retired pay of a member of an 
armed force, computed under formula No. 1 or 2 
of section 1401, or under section 1402(d) or 
1402a(d) of this title on the basis of years of serv- 
ice, which exceeds the retired pay that he would 
receive if it were computed on the basis of per- 
centage of disability is not considered as a pen- 
sion, annuity, or similar allowance for personal 
injury, or sickness, resulting from active service 
in the armed forces, under section 104(a) of the 
Internal Revenue Code of 1986. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 108; Pub. L. 
96-342, title VIII, § 813(b)(3)(C), Sept. 8, 1980, 94 
Stat. 1104; Pub. L. 96-513, title V, §511(52)(A), (B), 
Dec. 12, 1980, 94 Stat. 2925; Pub. L. 100-26, 
§ 7(h)(1), (2)(A), Apr. 21, 1987, 101 Stat. 282.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1403 


37:272(h). 


Oct. 12, 1949, ch. 681. 
§ 402(h), 63 Stat. 820. 






References 


IN 


Text 



The Internal Revenue Code of 1986, referred to In text, 
is set out in Title 26, Internal Revenue Code. 



Amendments 

1987— Pub. L. 100-26 substituted "Internal Revenue 
Code of 1986" for "Internal Revenue Code of 1954" in 
section catchline and text. 

1980— Pub. L. 96-513 substituted "the Internal Reve- 
nue Code of 1954" for "title 26" in section catchline and 
text. 

Pub. L. 96-342 inserted reference to section 1402a(d) of 
this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 1404. Applicability of section 8301 of title 5 

The retirement provisions of this title are sub- 
ject to section 8301 of title 5. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 108; Pub. L. 
89-718, §3, Nov. 2, 1966, 80 Stat. 1115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1404 


[No source]. 


[No source]. 





The effect of the act of April 23, 1930 (5 U.S.C. 47a), in 
temporarily deferring retirement dates otherwise spe- 
cifically fixed by law is reflected in the sections of the 
proposed text that name those dates. This section is in- 
serted to make clear that under that act such defer- 
ments have no effect on the applicability of the specific 
rates that are to be used in computing- retired pay. 

Amendments 

1966— Pub. L. 89-718 substituted "8301" for "47a" in 
section catchline and text. 

§ 1405. Years of service 

(a) In General. — For the purposes of the com- 
putation of the years of service of a member of 
the armed forces under a provision of this title 



providing for such computation to be made 
under this section, the years of service of the 
member are computed by adding — 

(1) his years of active service; 

(2) the years of service, not included in 
clause (1), with which he was entitled to be 
credited on May 31, 1958, in computing his 
basic pay; and 

(3) the years of service, not included in 
clause (1) or (2), with which he would be enti- 
tled to be credited under section 12733 of this 
title if he were entitled to retired pay under 
section 12731 of this title. 

(b) Fractional Years of Service. — In deter- 
mining a member's years of service under sub- 
section (a) — 

(1) each full month of service that is in addi- 
tion to the number of full years of service 
creditable to the member shall be credited as 
V12 of a year; and 

(2) any remaining fractional part of a month 
shall be disregarded. 

(c) Exclusion of Time Required To Be Made 
Up or Excluded.— (1) Time required to be made 
up by an enlisted member of the Army or Air 
Force under section 972(a) of this title, or re- 
quired to be made up by an enlisted member of 
the Navy, Marine Corps, or Coast Guard under 
that section with respect to a period of time 
after October 5, 1994, may not be counted in de- 
termining years of service under subsection (a). 

(2) Section 972(b) of this title excludes from 
computation of an officer's years of service for 
purposes of this section any time identified with 
respect to that officer under that section. 

(Added Pub. L. 85-422, § 11(a)(1)(A), May 20, 1958, 
72 Stat. 130; amended Pub. L. 85-861, §1(31A), 
Sept. 2, 1958, 72 Stat. 1451; Pub. L. 87-649, § 6(f)(4), 
Sept. 7, 1962, 76 Stat. 494; Pub. L. 87-651, title I, 
§109, Sept. 7, 1962, 76 Stat. 509; Pub. L. 90-130, 
§1(7), Nov. 8, 1967, 81 Stat. 374; Pub. L. 96-513, 
title I, § 113(b), Dec. 12, 1980, 94 Stat. 2877; Pub. L. 
97-295, §1(17), Oct. 12, 1982, 96 Stat. 1290; Pub. L. 
99-348, title I, §106, July 1, 1986, 100 Stat. 691; 
Pub. L. 103-337, div. A, title VI, § 635(d), title 
XVI, §1662(j)(3), Oct. 5, 1994, 108 Stat. 2789, 3004; 
Pub. L. 104-106, div. A, title V, § 561(d)(1), Feb. 10, 
1996, 110 Stat. 322; Pub. L. 104-201, div. A, title X, 
§ 1074(b)(1), Sept. 23, 1996, 110 Stat. 2660; Pub. L. 
107-107, div. A, title X, § 1048(c)(7), Dec. 28, 2001, 
115 Stat. 1226.) 



Historical and Revision Notes 
1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1405 


[No source]. 


[No source]. 





The amendment reflects section 11 of the Act of May 
20, 1958, Pub. L. 85-422 (72 Stat. 130). 

1962 ACT 



The change corrects a typographical error. 

1982 Act 

This amends 10:1405 to correct an inadvertent error in 
the codification of title 10 in 1956 relating to retirement 
pay of warrant officers advanced on the retired list. 
Under provisions of law first enacted in 1948 through 
the codification of title 10 in 1956 and until 1965, war- 
rant officers advanced on the retired list received cred- 
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it for inactive service in the computation of retirement 
pay. The Comptroller General in 1965 (B-156576) held in 
effect that computation of such retirement pay was 
governed by the wording of new title 10 that based the 
computation on years of active service only even 
though this had the result of making a substantive 
change. The Armed Services Committee of the House of 
Representatives concurs that an error was made in the 
codification of title 10 and has indicated that correc- 
tive legislative action is properly a responsibility of 
the House Judiciary Committee. See, also, the amend- 
ments to 10:3992 and 8992 made by sections 1(40) and 
1(52), respectively. 

Amendments 

2001— Subsec. (c)(1). Pub. L. 107-107 substituted "Octo- 
ber 5, 1994," for "the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 1995,". 

1996— Subsec. (c). Pub. L. 104-106, as amended by Pub. 
L. 104-201, substituted "Made Up or Excluded" for 
"Made Up" in heading, designated existing provisions 
as par. (1), substituted "section 972(a) of this title, or 
required to be made up by an enlisted member of the 
Navy, Marine Corps, or Coast Guard under that section 
with respect to a period of time after the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 1995," for "section 972 of this title", and 
added par. (2). 

1994— Subsec. (a)(3). Pub. L. 103-337, §1662(j)(3), sub- 
stituted "12733" for "1333" and "12731" for "1331". 

Subsec. (c). Pub. L. 103-337, § 635(d), added subsec. (c). 

1986 — Pub. L. 99-348 designated existing provision as 
subsec. (a), inserted heading, and in provision preceding 
par. (1) substituted "the computation of the years of 
service of a member of the armed forces under a provi- 
sion of this title providing for such computation to be 
made under this section, the years of service of the 
member" for "section 1401 (formulas 4 and 5), 3991 (for- 
mula A), 3992 (formula B), 6151(b), 6323(e), 6325(a)(2) and 
(b)(2), 6383(c)(2), 8991 (formula A), or 8992 (formula B) of 
this title, the years of service of a member of the armed 
forces", and added subsec. (b). 

1982— Pub. L. 97-295, §1(17), substituted "3991 (formula 
A), 3992 (formula B)" for "3991 (formula B)", struck out 
"or" first time appearing, and substituted "8991 (for- 
mula A), or 8992 (formula B)" for "8991 (formula B)". 

1980 — Pub. L. 96-513 struck out provisions that per- 
mitted the crediting of certain periods of constructive 
service in computing the retired pay of medical and 
dental officers and provided that members would com- 
pute their years of service for retirement pay by adding 
(1) years of active service, (2) years of service not other- 
wise counted with which the member was entitled to be 
credited on May 31, 1958, and (3) years of service not 
otherwise counted with which he would be credited 
under section 1333 if he were entitled to retired pay 
under section 1331. 

1967 — Pub. L. 90-130 struck out references to section 
6399(c)(2) of this title. 

1962 — Pub. L. 87-651 struck out references to sections 
6391(h) and 6394(g)(2) of this title and inserted a ref- 
erence to section 6394(h) of this title. 

Pub. L. 87-649 substituted "section 205(a)(7) and (8) of 
title 37" for "section 233(a)(7) of title 37" in el. (2). 

1958 — Pub. L. 85-861 inserted references to sections 
6323(e) and 6391(h) of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective Feb. 10, 1996, 
and applicable to any period of time covered by section 
972 of this title that occurs after that date, see section 
561(e) of Pub. L. 104-106, set out as a note under section 
972 of this title. 

Effective Date of 1994 Amendment 

Section 635(e) of Pub. L. 103-337 provided that: "This 
section [amending this section and sections 3925, 3991, 
3992, 6333, 8925, 8991, and 8992 of this title] shall apply 

to— 



"(1) the computation of the retired pay of any en- 
listed member who retires on or after the date of the 
enactment of this Act [Oct. 5, 1994]; 

"(2) the computation of the retainer pay of any en- 
listed member who is transferred to the Fleet Reserve 
or the Fleet Marine Corps Reserve on or after the 
date of the enactment of this Act; and 

"(3) the recomputation of the retired pay of any en- 
listed member who is advanced on the retired list on 
or after the date of the enactment of this Act." 
Amendment by section 1662(j)(3) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as a note preced- 
ing section 101 of Title 37, Pay and Allowances of the 
Uniformed Services. 

Effective Date 

Section effective June 1, 1958, see section 9 of Pub. L. 
85-422. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

§ 1406. Retired pay base for members who first 
became members before September 8, 1980: 
final basic pay 

(a) Use of Retired Pay Base in Computing 
Retired Pay. — 

(1) General rule. — The retired pay or re- 
tainer pay of any person entitled to that pay 
who first became a member of a uniformed 
service before September 8, 1980, is computed 
using the retired pay base or retainer pay base 
determined under this section. 

(2) Exception for recomputation. — Re- 
computation of retired or retainer pay to re- 
flect later active duty is provided for under 
section 1402 of this title without reference to a 
retired pay base or retainer pay base. 

(b) Retirement Under Subtitle A or E.— 

(1) Disability, warrant officer, and dopma 
retirement. — In the case of a person whose re- 
tired pay is computed under this subtitle, the 
retired pay base is determined in accordance 
with the following table. 
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For a member entitled to 
retired pay under section: 


The retired pay base is: 


1201 
1202 
1204 
1205 


Monthly basic pay 1 of grade 
to which member is entitled 
under section 1372 or to 
which he was entitled on 
day before retirement or 
placement on temporary 
disability retired list, 
whichever is higher. 


580 
1263 
1293 
1305 


Monthly basic pay to which 
member would have been en- 
titled if he had served on ac- 
tive duty in his retired 
grade on day before retire- 
ment, or if the pay of that 
grade is less than the pay of 
any warrant grade satisfac- 
torily held by him on active 
duty, the monthly basic pay 
of that warrant officer 
grade. 


633 
634 
635 
636 
1251 
1252 
1253 


Monthly basic pay 2 of mem- 
ber's retired grade. 3 



1 Compute at rates applicable on date of retirement or date 
when member's name was placed on temporary disability retired 
list, as the case may be. 

2 Compute at rates applicable on date of retirement. 

3 For the purposes of this subsection, determine member's re- 
tired grade as if sections 3962 and 8962 did not apply. 

(2) NON-REGULAR SERVICE RETIREMENT.— Ill 

the case of a person who is entitled to retired 
pay under section 12731 of this title, the re- 
tired pay base is the monthly basic pay, deter- 
mined at the rates applicable on the date when 
retired pay is granted (or, in the case of a per- 
son entitled to retired pay by reason of an 
election under section 12741(a) of this title, at 
rates applicable on the date the person com- 
pletes the service required under such section 
12741(a)), of the highest grade held satisfac- 
torily by the person at any time in the armed 
forces. For purposes of the preceding sentence, 
the highest grade in which a person served sat- 
isfactorily as an officer shall be determined in 
accordance with section 1370(d) of this title. 

(c) Voluntary Retirement for Members of 
the Army.— 

(1) In general. — In the case of a member 
whose retired pay is computed under section 
3991 of this title or who is entitled to retired 
pay computed under section 3992 of this title, 
the retired pay base is determined in accord- 
ance with the following table. 



For a member entitled to 
retired pay under section: 


The retired pay base is: 


3911 
3918 
3920 
3924 


Monthly basic pay of mem- 
ber's retired grade. 1 


3914 
3917 


Monthly basic pay to which 
member was entitled on day 
before he retired. 


3992 


Monthly basic pay of grade to 
which member is advanced 
on retired list. 



iFor the purposes of this subsection, determine member's re- 
tired grade as if section 3962 did not apply. 



(2) Rate of basic pay to be used. — The rate 
of basic pay to be used under paragraph (1) is 
the rate applicable on the date of the mem- 
ber's retirement. 

(d) Retirement for Members of the Navy 
and Marine Corps. — In the case of a member 
whose retired pay is computed under section 6333 
of this title, who is advanced on the retired list 
under section 6151 or 6334 of this title, or who is 
entitled to retainer pay under section 6330 of 
this title, the retired pay base or retainer pay 
base is determined in accordance with the fol- 
lowing table. 



For a member entitled to 
retired or retainer pay under 
section: 


The retired pay base or 
retainer pay base is: 


6323 

6325(a) 

6383 


Basic pay of the grade in 
which the member retired. 1 


6325(b) 


Basic pay of the grade the of- 
ficer would hold if he had 
not received an appointment 
described in section 6325(b). 


6326 


Basic pay of the pay grade in 
which the member was serv- 
ing on the day before retire- 
ment. 


6330 


Basic pay that the member re- 
ceived at the time of trans- 
fer to the Fleet Reserve or 
Fleet Marine Corps Reserve. 


6151 


Basic pay of the grade to 
which the member is ad- 
vanced under section 6151. 


6334 


Basic pay of the grade to 
which the member is ad- 
vanced under section 6334. 



1 If the rate specified is less than the pay of any warrant officer 
grade satisfactorily held by the member on active duty, use the 
monthly basic pay of that warrant officer grade. 



(e) Voluntary Retirement for Members of 
the Air Force. — 

(1) In general. — In the case of a member 
whose retired pay is computed under section 
8991 of this title or who is entitled to retired 
pay computed under section 8992 of this title, 
the retired pay base is determined in accord- 
ance with the following table. 



For a member entitled to 
retired pay under section: 


The retired pay base is: 


8911 
8918 
8920 
8924 


Monthly basic pay of mem- 
ber's retired grade. 1 


8914 
8917 


Monthly basic pay to which 
member was entitled on day 
before he retired. 


8992 


Monthly basic pay of grade to 
which member is advanced 
on retired list. 



*For the purposes of this subsection, determine member's re- 
tired grade as if section 8962 did not apply. 



(2) Rate of basic pay to be used. — The rate 
of basic pay to be used under paragraph (1) is 
the rate applicable on the date of the mem- 
ber's retirement. 

(f) Coast Guard. — In the case of a member 
who is retired under any section of title 14, the 
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member's retired pay is computed under section 
423(a) of title 14 in the manner provided in that 
section. 

(g) Commissioned Corps of National Oceanic 
and Atmospheric Administration. — In the case 
of an officer whose retired pay is computed 
under section 245 of the National Oceanic and 
Atmospheric Administration Commissioned Of- 
ficer Corps Act of 2002 (33 U.S.C. 3045), the re- 
tired pay base is the basic pay of the rank with 
which the officer retired. 

(h) Commissioned Corps of Public Health 
Service. — In the case of an officer who is retired 
under section 210(g) or 211(a) of the Public 
Health Service Act (42 U.S.C. 211(g), 212(a)), the 
retired pay base is determined as follows: 

(1) Mandatory retirement. — If the officer is 
retired under section 210(g) of such Act, the re- 
tired pay base is the basic pay of the perma- 
nent grade held by the officer at the time of 
retirement. 

(2) Voluntary retirement. — If the officer is 
retired under section 211(a) of such Act, the re- 
tired pay base is the basic pay of the highest 
grade held by the officer and in which, in the 
case of a temporary promotion to such grade, 
the officer has performed active duty for not 
less than six months. 

(i) Special Rule for Former Chairmen and 
Vice Chairmen of the JCS, Chiefs of Service, 
Commanders of Combatant Commands, and 
Senior Enlisted Members. — 

(1) In general. — For the purposes of sub- 
sections (b) through (e), in determining the 
rate of basic pay to apply in the determination 
of the retired pay base of a member who has 
served as Chairman or Vice Chairman of the 
Joint Chiefs of Staff, as a Chief of Service, as 
a commander of a unified or specified combat- 
ant command (as defined in section 161(c) of 
this title), or as the senior enlisted member of 
an armed force, the highest rate of basic pay 
applicable to the member while serving in that 
position shall be used, if that rate is higher 
than the rate otherwise authorized by this sec- 
tion. 

(2) Exception for members reduced in 
grade or who do not serve satisfactorily. — 
Paragraph (1) does not apply in the case of a 
member who, while or after serving in a posi- 
tion specified in that paragraph and by reason 
of conduct occurring after October 16, 1998 — 

(A) in the case of an enlisted member, is 
reduced in grade as the result of a court- 
martial sentence, nonjudicial punishment, 
or other administrative process; or 

(B) in the case an officer, is not certified 
by the Secretary of Defense under section 
1370(c) of this title as having served on ac- 
tive duty satisfactorily in the grade of gen- 
eral or admiral, as the case may be, while 
serving in that position. 

(3) Definitions.— In this subsection: 

(A) The term "Chief of Service" means any 
of the following: 

(i) Chief of Staff of the Army. 

(ii) Chief of Naval Operations. 

(iii) Chief of Staff of the Air Force. 

(iv) Commandant of the Marine Corps. 

(v) Commandant of the Coast Guard. 



(B) The term "senior enlisted member" 
means any of the following: 

(i) Sergeant Major of the Army. 

(ii) Master Chief Petty Officer of the 
Navy. 

(iii) Chief Master Sergeant of the Air 
Force. 

(iv) Sergeant Major of the Marine Corps. 

(v) Master Chief Petty Officer of the 
Coast Guard. 

(vi) Senior Enlisted Advisor to the 
Chairman of the Joint Chiefs of Staff. 

(Added Pub. L. 99-348, title I, § 104(b), July 1, 
1986, 100 Stat. 686; amended Pub. L. 100-180, div. 
A, title V, § 512(d)(2), title XIII, § 1314(b)(6), Dec. 
4, 1987, 101 Stat. 1090, 1175; Pub. L. 100-456, div. A, 
title XII, § 1233(c), Sept. 29, 1988, 102 Stat. 2057; 
Pub. L. 102-190, div. A, title XI, §1131(7), Dec. 5, 
1991, 105 Stat. 1506; Pub. L. 103-337, div. A, title 
XVI, §1662(j)(4), Oct. 5, 1994, 108 Stat. 3004; Pub. 
L. 105-85, div. A, title X, §1073(a)(23), Nov. 18, 
1997, 111 Stat. 1901; Pub. L. 105-261, div. A, title 
VI, §646, Oct. 17, 1998, 112 Stat. 2050; Pub. L. 
106-65, div. A, title X, § 1066(a)(ll), Oct. 5, 1999, 
113 Stat. 771; Pub. L. 107-372, title II, § 272(a), 
Dec. 19, 2002, 116 Stat. 3094; Pub. L. 108-136, div. 
A, title VI, § 643(a), (b), Nov. 24, 2003, 117 Stat. 
1517; Pub. L. 108-375, div. A, title X, § 1084(d)(9), 
Oct. 28, 2004, 118 Stat. 2061; Pub. L. 109-163, div. 
A, title V, § 509(d)(1)(B), title VI, § 685(d), Jan. 6, 
2006, 119 Stat. 3231, 3325; Pub. L. 109-364, div. A, 
title V, § 502(d)(2), title X, § 1071(a)(7), Oct. 17, 
2006, 120 Stat. 2178, 2398; Pub. L. 111-84, div. A, 
title VI, § 643(d)(1), Oct. 28, 2009, 123 Stat. 2367.) 

Prior Provisions 

A prior section 1406 was renumbered section 12738 of 
this title. 

Amendments 

2009— Subsec. (b)(2). Pub. L. 111-84 inserted "(or, in 
the case of a person entitled to retired pay by reason 
of an election under section 12741(a) of this title, at 
rates applicable on the date the person completes the 
service required under such section 12741(a))" after 
"when retired pay is granted". 

2006— Subsec. (b)(1). Pub. L. 109-364, § 502(d)(2), in table 
inserted "1253" at end of column under heading "For a 
member entitled to retired pay under section:". 

Pub. L. 109-163, § 509(d)(1)(B), in table inserted "1252" 
at end of column under heading "For a member enti- 
tled to retired pay under section:". 

Subsec. (i)(3)(B)(vi). Pub. L. 109-364, § 1071(a)(7), sub- 
stituted "to" for "for". 

Pub. L. 109-163, § 685(d), added cl. (vi). 

2004 — Subsec. (g). Pub. L. 108-375 substituted "section 
245" for "section 305" and "Officer Corps Act of 2002 (33 
U.S.C. 3045)" for "Officers Act of 2002". 

2003— Subsec. (i). Pub. L. 108-136 inserted "Command- 
ers of Combatant Commands," after "Chiefs of Serv- 
ice," in heading and "as a commander of a unified or 
specified combatant command (as defined in section 
161(c) of this title)," after "Chief of Service," in par. 
(1). 

2002— Subsec. (g). Pub. L. 107-372 substituted "section 
305 of the National Oceanic and Atmospheric Adminis- 
tration Commissioned Officers Act of 2002" for "section 
16 of the Coast and Geodetic Survey Commissioned Of- 
ficers' Act of 1948 (33 U.S.C. 853o)" 

1999— Subsec. (i)(2). Pub. L. 106-65 substituted "after 
October 16, 1998" for "on or after the date of the enact- 
ment of the Strom Thurmond National Defense Author- 
ization Act for Fiscal Year 1999" in introductory provi- 
sions. 

1998— Subsec. (i)(2), (3). Pub. L. 105-261 added par. (2) 
and redesignated former par. (2) as (3). 
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1997— Subsec. (b)(1). Pub. L. 105-85 substituted "3962 
and 8962" for "3962(b) and 8962(b)" in footnote 3 in table. 

Subsec. (c)(1). Pub. L. 105-85, §1073(a)(23)(A), sub- 
stituted "3962" for "3962(b)" in footnote 1 in table. 

Subsec. (e)(1). Pub. L. 105-85, §1073(a)(23)(B), sub- 
stituted "8962" for "8962(b)" in footnote 1 in table. 

1994— Subsec. (b). Pub. L. 103-337 substituted "Sub- 
title A or E" for "Subtitle A" in subsec. heading, des- 
ignated existing provisions as par. (1), inserted par. (1) 
heading, in table struck out item for section 1331 which 
related to monthly basic pay of highest grade held sat- 
isfactorily by person at any time in armed forces, re- 
numbered footnotes 3 and 4 as 2 and 3, respectively, and 
struck out former footnote 2 which provided for com- 
putations at rates applicable on date when retired pay 
is granted, and added par. (2). 

1991— Subsec. (b). Pub. L. 102-190 substituted "580" for 
"564" in table. 

1988— Subsec. (b). Pub. L. 100-456 substituted "satis- 
factorily by person" for "satisfactory by person" in 
item relating to section 1331 in table. 

1987— Subsec. (d). Pub. L. 100-180, § 512(d)(2), inserted 
"or 6334" after "6151" in text, and inserted item relat- 
ing to section 6334 at end of table. 

Subsec. (i). Pub. L. 100-180, § 1314(b)(6), inserted "and 
Vice Chairmen" after "Chairmen" in heading and in- 
serted "or Vice Chairman" after "Chairman" in par. 
(1). 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title VI, §643(c), Nov. 24, 2003, 
117 Stat. 1517, provided that: "The amendments made 
by this section [amending this section] shall take effect 
on the date of the enactment of this Act [Nov. 24, 2003] 
and shall apply with respect to officers who first be- 
come entitled to retired pay under title 10, United 
States Code, on or after such date." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Grade on Transfer to Retired Reserve 

Section 1688 of title XVI of Pub. L. 103-337 provided 
that: "In determining the highest grade held satisfac- 
torily by a person at any time in the Armed Forces for 
the purposes of paragraph (2) of section 1406(b) of title 
10, United States Code, as added by this title, the re- 
quirement for satisfactory service on the reserve ac- 
tive-status list contained in section 1370(d) of title 10, 
United States Code, as added by this title, shall apply 
only to reserve commissioned officers who are pro- 
moted to a higher grade as a result of selection for pro- 
motion under chapter 36 of that title or under chapter 
1405 of that title, as added by this title, or having been 
found qualified for Federal recognition in a higher 
grade under chapter 3 of title 32, United States Code, 
after the effective date of this title [see Effective Date 
note set out under section 10001 of this title]." 



§ 1407. Retired pay base for members who first 
became members after September 7, 1980: 
high-36 month average 

(a) Use of Retired Pay Base in Computing 
Retired Pay. — Tlie retired pay or retainer pay 
of any person entitled to that pay who first be- 
came a member of a uniformed service after 
September 7, 1980, is computed using the retired 
pay base or retainer pay base determined under 
this section. 

(b) High-Three Average. — Except as provided 
in subsection (f), the retired pay base or retainer 
pay base of a person under this section is the 
person's high-three average determined under 
subsection (c) or (d). 

(c) Computation of High-Three Average for 
Members Entitled to Retired or Retainer 
Pay for Regular Service. — 

(1) General rule. — The high-three average 
of a member entitled to retired or retainer pay 
under any provision of law other than section 
1204 or 1205 or section 12731 of this title is the 
amount equal to — 

(A) the total amount of monthly basic pay 
to which the member was entitled for the 36 
months (whether or not consecutive) out of 
all the months of active service of the mem- 
ber for which the monthly basic pay to 
which the member was entitled was the 
highest, divided by 

(B) 36. 

(2) Special rule for short-term disability 
retirees. — In the case of a member who is en- 
titled to retired pay under section 1201 or 1202 
of this title and who has completed less than 
36 months of active service, the member's 
high-three average (notwithstanding para- 
graph (1)) is the amount equal to — 

(A) the total amount of basic pay to which 
the member was entitled during the period 
of the member's active service, divided by 

(B) the number of months (including any 
fraction thereof) of the member's active 
service. 

(3) Special Rule for Reserve Component 
Members. — In the case of a member of a re- 
serve component who is entitled to retired pay 
under section 1201 or 1202 of this title, the 
member's high-three average (notwithstanding 
paragraphs (1) and (2)) is computed in the 
same manner as prescribed in paragraphs (2) 
and (3) of subsection (d) for a member entitled 
to retired pay under section 1204 or 1205 of this 
title. 

(d) Computation of High-Three Average for 
Members and Former Members Entitled to 
Retired Pay for Nonregular Service.— 

(1) Retired pay under chapter 1223.— The 
high-three average of a member or former 
member entitled to retired pay under section 
12731 of this title is the amount equal to — 

(A) the total amount of monthly basic pay 
to which the member or former member was 
entitled during the member or former mem- 
ber's high-36 months (or to which the mem- 
ber or former member would have been enti- 
tled if the member or former member had 
served on active duty during the entire pe- 
riod of the member or former member's 
high-36 months), divided by 
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(B) 36. 

(2) NONREGULAR SERVICE DISABILITY RETIRED 

pay. — The high-three average of a member en- 
titled to retired pay under section 1204 or 1205 
of this title is the amount equal to — 

(A) the total amount of monthly basic pay 
to which the member was entitled during 
the member's high-36 months (or to which 
the member would have been entitled if the 
member had served on active duty during 
the entire period of the member's high-36 
months), divided by 

(B) 36. 

(3) Special rule for short-term disability 
retirees. — In the case of a member who is en- 
titled to retired pay under section 1204 or 1205 
of this title and who was a member for less 
than 36 months before being retired under that 
section, the member's high-three average (not- 
withstanding paragraph (2)) is the amount 
equal to — 

(A) the total amount of basic pay to which 
the member was entitled during the entire 
period the member was a member of a uni- 
formed service before being so retired (or to 
which the member would have been entitled 
if the member had served on active duty dur- 
ing the entire period the member was a 
member of a uniformed service before being 
so retired), divided by 

(B) the number of months (including any 
fraction thereof) which the member was a 
member before being so retired. 

(4) High-36 months. — The high-36 months of a 
member or former member whose retired pay 
is covered by paragraph (1) or (2) are the 36 
months (whether or not consecutive) out of all 
the months before the member or former 
member became entitled to retired pay or, in 
the case of a member or former member enti- 
tled to retired pay by reason of an election 
under section 12741(a) of this title, before the 
member or former member completes the serv- 
ice required under such section 12741(a), for 
which the monthly basic pay to which the 
member or former member was entitled (or 
would have been entitled if serving on active 
duty during those months) was the highest. In 
the case of a former member, only months 
during which the former member was a mem- 
ber of a uniformed service may be used for 
purposes of the preceding sentence. 

(e) Limitation for Enlisted Members Retir- 
ing With Less Than 30 Years' Service.— In the 
case of a member who is retired under section 
3914 or 8914 of this title or who is transferred to 
the Fleet Reserve or Fleet Marine Corps Reserve 
under section 6330 of this title, the member's 
high-36 average shall be computed using only 
rates of basic pay applicable to months of active 
duty of the member as an enlisted member. 

(f) Exception for Enlisted Members Reduced 
in Grade and Officers Who Do Not Serve Sat- 
isfactorily in Highest Grade Held.— 

(1) Computation based on pre-high-three 
rules. — In the case of a member or former 
member described in paragraph (2), the retired 
pay base or retainer pay base is determined 
under section 1406 of this title in the same 



manner as if the member or former member 
first became a member of a uniformed service 
before September 8, 1980. 

(2) Affected members. — A member or 
former member referred to in paragraph (1) is 
a member or former member who by reason of 
conduct occurring after October 30, 2000 — 

(A) in the case of a member retired in an 
enlisted grade or transferred to the Fleet 
Reserve or Fleet Marine Corps Reserve, was 
at any time reduced in grade as the result of 
a court-martial sentence, nonjudicial pun- 
ishment, or an administrative action, unless 
the member was subsequently promoted to a 
higher enlisted grade or appointed to a com- 
missioned or warrant grade; and 

(B) in the case of an officer, is retired in a 
grade lower than the highest grade in which 
served by reason of denial of a determina- 
tion or certification under section 1370 of 
this title that the officer served on active 
duty satisfactorily in that grade. 

(3) Special rule for enlisted members.— In 
the case of a member who retires within three 
years after having been reduced in grade as de- 
scribed in paragraph (2)(A), who retires in an 
enlisted grade that is lower than the grade 
from which reduced, and who would be subject 
to paragraph (1) but for a subsequent pro- 
motion to a higher enlisted grade or a subse- 
quent appointment to a warrant or commis- 
sioned grade, the rates of basic pay used in the 
computation of the member's high-36 average 
for the period of the member's service in a 
grade higher than the grade in which retired 
shall be the rates of pay that would apply if 
the member had been serving for that period 
in the grade in which retired. 

(Added Pub. L. 99-348, title I, § 104(b), July 1, 
1986, 100 Stat. 689; amended Pub. L. 101-189, div. 
A, title VI, § 651(a), (b)(2), Nov. 29, 1989, 103 Stat. 
1459, 1460; Pub. L. 103-337, div. A, title XVI, 
§1662(j)(5), Oct. 5, 1994, 108 Stat. 3004; Pub. L. 
104-106, div. A, title XV, § 1501(c)(15), Feb. 10, 
1996, 110 Stat. 499; Pub. L. 106-398, §1 [[div. A], 
title VI, §651], Oct. 30, 2000, 114 Stat. 1654, 
1654A-163; Pub. L. 107-107, div. A, title X, 
§1048(0(8), Dec. 28, 2001, 115 Stat. 1226; Pub. L. 
108-375, div. A, title VI, § 641(a), Oct. 28, 2004, 118 
Stat. 1957; Pub. L. 111-84, div. A, title VI, 
§ 643(d)(2), Oct. 28, 2009, 123 Stat. 2367.) 

Prior Provisions 

A prior section 1407, added Pub. L. 96-342, title VIII, 
§ 813(a)(1), Sept. 8, 1980, 94 Stat. 1100; amended Pub. L. 
96-513, title I, § 113(c), title V, §§501(21), 511(53), Dec. 12, 
1980, 94 Stat. 2877, 2908, 2925, related to determination of 
retired base pay, prior to repeal by Pub. L. 99-348, 
§ 104(b). 

Amendments 

2009— Subsec. (d)(4). Pub. L. 111-84 Inserted "or, In the 
case of a member or former member entitled to retired 
pay by reason of an election under section 12741(a) of 
this title, before the member or former member com- 
pletes the service required under such section 12741(a)," 
after "became entitled to retired pay". 

2004— Subsec. (c)(3). Pub. L. 108-375 added par. (3). 

2001— Subsec. (f)(2). Pub. L. 107-107 substituted "Octo- 
ber 30, 2000 — " for "the date of the enactment of this 
subsection — " In Introductory provisions. 

2000— Subsec. (b). Pub. L. 106-398, §1 [[div. A], title VI, 
§651(1)], substituted "Except as provided in subsection 
(f), the retired pay base" for "The retired pay base". 
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Subsec. (f). Pub. L. 106-398, §1 [[div. A], title VI, 
§651(2)], added subsec. (f). 

1996— Subsec. (c)(1). Pub. L. 104-106, § 1501(c)(15)(A), 
substituted "section 12731" for "section 1331". 

Subsec. (d)(1). Pub. L. 104-106 substituted in heading 
"chapter 1223" for "chapter 67" and in text "section 
12731" for "section 1331". 

1994— Subsec. (c)(2)(B). Pub. L. 103-337, §1662(j)(5)(A), 
which directed substitution of "chapter 1223" for 
"chapter 67", could not be executed because the words 
"chapter 67" did not appear subsequent to amendment 
by Pub. L. 101-189, § 651(a)(2), (4). See 1989 Amendment 
note below. 

Subsec. (f)(2). Pub. L. 103-337, § 1662(j)(5)(B), which di- 
rected amendment of subsec. (f)(2) by substituting' 
"Chapter 1223" for "Chapter 67" in heading and "sec- 
tion 12731" for "section 1331" in text, could not be exe- 
cuted because of previous repeal of subsec. (f) by Pub. 
L. 101-189, § 651(a)(2). See 1989 Amendment note below. 

1989— Subsec. (b). Pub. L. 101-189, § 651(a)(1), (b)(2), 
substituted "person" for "member", "person's" for 
"member's", and "subsection (c) or (d)" for "subsection 
(o)". 

Subsec. (c). Pub. L. 101-189, § 651(a)(2), (4), added sub- 
sec. (c) and struck out former subsec. (c) which related 
to computation of high-three average. 

Subsec. (d). Pub. L. 101-189, § 651(a)(4), added subsec. 

(d) . Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 101-189, § 651(a)(2), (3), redesig- 
nated subsec. (d) as (e) and struck out former subsec. 

(e) which related to special rules for short-term disabil- 
ity retirees. 

Subsecs. (f), (g). Pub. L. 101-189, § 651(a)(2), struck out 
subsec. (f) which related to special rule for members re- 
tiring with non-regular service, and subsec. (g) which 
defined the term "years of creditable service". 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title VI, § 641(b), Oct. 28, 2004, 
118 Stat. 1957, provided that: "Paragraph (3) of section 
1407(c) of title 10, United States Code, as added by sub- 
section (a), shall take effect — 

"(1) for purposes of determining an annuity under 
subchapter II or III of chapter 73 of that title, with 
respect to deaths on active duty on or after Septem- 
ber 10, 2001; and 

"(2) for purposes of determining the amount of re- 
tired pay of a member of a reserve component enti- 
tled to retired pay under section 1201 or 1202 of such 
title, with respect to such entitlement that becomes 
effective on or after the date of the enactment of this 
Act [Oct. 28, 2004]." 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 1407a. Retired pay base: officers retired in gen- 
eral or flag officer grades 

(a) Rates of Basic Pay to Be Used in Deter- 
mination. — In a case in which the determination 
under section 1406 or 1407 of this title of the re- 
tired pay base applicable to the computation of 
the retired pay of a covered general or flag offi- 
cer involves a rate of basic pay payable to that 
officer for any period that was subject to a re- 
duction under section 203(a)(2) of title 37 for 
such period, such retired-pay-base determina- 



tion shall be made using the rate of basic pay 
for such period provided by law, rather than 
such rate as so reduced. 

(b) Covered General and Flag Officers. — In 
this section, the term "covered general or flag 
officer" means a member or former member who 
after September 30, 2006, is retired in a general 
officer grade or flag officer grade. 

(Added Pub. L. 109-364, div. A, title VI, § 641(a), 
Oct. 17, 2006, 120 Stat. 2258.) 

§ 1408. Payment of retired or retainer pay in 
compliance with court orders 

(a) Definitions.— In this section: 

(1) The term "court" means — 

(A) any court of competent jurisdiction of 
any State, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Northern Mariana Islands, and the Trust 
Territory of the Pacific Islands; 

(B) any court of the United States (as de- 
fined in section 451 of title 28) having com- 
petent jurisdiction; 

(C) any court of competent jurisdiction of 
a foreign country with which the United 
States has an agreement requiring the 
United States to honor any court order of 
such country; and 

(D) any administrative or judicial tribunal 
of a State competent to enter orders for sup- 
port or maintenance (including a State 
agency administering a program under a 
State plan approved under part D of title IV 
of the Social Security Act), and, for pur- 
poses of this subparagraph, the term "State" 
includes the District of Columbia, the Com- 
monwealth of Puerto Rico, the Virgin Is- 
lands, Guam, and American Samoa. 

(2) The term "court order" means a final de- 
cree of divorce, dissolution, annulment, or 
legal separation issued by a court, or a court 
ordered, ratified, or approved property settle- 
ment incident to such a decree (including a 
final decree modifying the terms of a pre- 
viously issued decree of divorce, dissolution, 
annulment, or legal separation, or a court or- 
dered, ratified, or approved property settle- 
ment incident to such previously issued de- 
cree), or a support order, as defined in section 
453(p) of the Social Security Act (42 U.S.C. 
653(p)), which— 

(A) is issued in accordance with the laws of 
the jurisdiction of that court; 

(B) provides for — 

(i) payment of child support (as defined 
in section 459(i)(2) of the Social Security 
Act (42 U.S.C. 659(i)(2))); 

(ii) payment of alimony (as defined in 
section 459(i)(3) of the Social Security Act 
(42 U.S.C. 659(i)(3))); or 

(iii) division of property (including a di- 
vision of community property); and 

(C) in the case of a division of property, 
specifically provides for the payment of an 
amount, expressed in dollars or as a percent- 
age of disposable retired pay, from the dis- 
posable retired pay of a member to the 
spouse or former spouse of that member. 
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(3) The term "final decree" means a decree 
from which no appeal may be taken or from 
which no appeal has been taken within the 
time allowed for taking such appeals under 
the laws applicable to such appeals, or a de- 
cree from which timely appeal has been taken 
and such appeal has been finally decided under 
the laws applicable to such appeals. 

(4) The term "disposable retired pay" means 
the total monthly retired pay to which a 
member is entitled less amounts which — 

(A) are owed by that member to the United 
States for previous overpayments of retired 
pay and for recoupments required by law re- 
sulting from entitlement to retired pay; 

(B) are deducted from the retired pay of 
such member as a result of forfeitures of re- 
tired pay ordered by a court-martial or as a 
result of a waiver of retired pay required by 
law in order to receive compensation under 
title 5 or title 38; 

(C) in the case of a member entitled to re- 
tired pay under chapter 61 of this title, are 
equal to the amount of retired pay of the 
member under that chapter computed using 
the percentage of the member's disability on 
the date when the member was retired (or 
the date on which the member's name was 
placed on the temporary disability retired 
list); or 

(D) are deducted because of an election 
under chapter 73 of this title to provide an 
annuity to a spouse or former spouse to 
whom payment of a portion of such mem- 
ber's retired pay is being made pursuant to 
a court order under this section. 

(5) The term "member" includes a former 
member entitled to retired pay under section 
12731 of this title. 

(6) The term "spouse or former spouse" 
means the husband or wife, or former husband 
or wife, respectively, of a member who, on or 
before the date of a court order, was married 
to that member. 

(7) The term "retired pay" includes retainer 
pay. 

(b) Effective Service of Process.— For the 
purposes of this section — 

(1) service of a court order is effective if— 

(A) an appropriate agent of the Secretary 
concerned designated for receipt of service of 
court orders under regulations prescribed 
pursuant to subsection (i) or, if no agent has 
been so designated, the Secretary concerned, 
is personally served or is served by facsimile 
or electronic transmission or by mail; 

(B) the court order is regular on its face; 

(C) the court order or other documents 
served with the court order identify the 
member concerned and include, if possible, 
the social security number of such member; 
and 

(D) the court order or other documents 
served with the court order certify that the 
rights of the member under the Service- 
members Civil Relief Act (50 U.S.C. App. 501 
et seq.) were observed; and 

(2) a court order is regular on its face if the 
order — 

(A) is issued by a court of competent juris- 
diction; 



(B) is legal in form; and 

(C) includes nothing on its face that pro- 
vides reasonable notice that it is issued 
without authority of law. 

(c) Authority for Court To Treat Retired 
Pay as Property of the Member and Spouse. — 
(1) Subject to the limitations of this section, a 
court may treat disposable retired pay payable 
to a member for pay periods beginning after 
June 25, 1981, either as property solely of the 
member or as property of the member and his 
spouse in accordance with the law of the juris- 
diction of such court. A court may not treat re- 
tired pay as property in any proceeding to divide 
or partition any amount of retired pay of a 
member as the property of the member and the 
member's spouse or former spouse if a final de- 
cree of divorce, dissolution, annulment, or legal 
separation (including a court ordered, ratified, 
or approved property settlement incident to 
such decree) affecting the member and the mem- 
ber's spouse or former spouse (A) was issued be- 
fore June 25, 1981, and (B) did not treat (or re- 
serve jurisdiction to treat) any amount of re- 
tired pay of the member as property of the mem- 
ber and the member's spouse or former spouse. 

(2) Notwithstanding any other provision of 
law, this section does not create any right, title, 
or interest which can be sold, assigned, trans- 
ferred, or otherwise disposed of (including by in- 
heritance) by a spouse or former spouse. Pay- 
ments by the Secretary concerned under sub- 
section (d) to a spouse or former spouse with re- 
spect to a division of retired pay as the property 
of a member and the member's spouse under this 
subsection may not be treated as amounts re- 
ceived as retired pay for service in the uni- 
formed services. 

(3) This section does not authorize any court 
to order a member to apply for retirement or re- 
tire at a particular time in order to effectuate 
any payment under this section. 

(4) A court may not treat the disposable re- 
tired pay of a member in the manner described 
in paragraph (1) unless the court has jurisdiction 
over the member by reason of (A) his residence, 
other than because of military assignment, in 
the territorial jurisdiction of the court, (B) his 
domicile in the territorial jurisdiction of the 
court, or (C) his consent to the jurisdiction of 
the court. 

(d) Payments by Secretary Concerned to (or 
for Benefit of) Spouse or Former Spouse.— (1) 
After effective service on the Secretary con- 
cerned of a court order providing for the pay- 
ment of child support or alimony or, with re- 
spect to a division of property, specifically pro- 
viding for the payment of an amount of the dis- 
posable retired pay from a member to the spouse 
or a former spouse of the member, the Secretary 
shall make payments (subject to the limitations 
of this section) from the disposable retired pay 
of the member to the spouse or former spouse 
(or for the benefit of such spouse or former 
spouse to a State disbursement unit established 
pursuant to section 454B of the Social Security 
Act or other public payee designated by a State, 
in accordance with part D of title IV of the So- 
cial Security Act, as directed by court order, or 
as otherwise directed in accordance with such 
part D) in an amount sufficient to satisfy the 
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amount of child support and alimony set forth 
in the court order and, with respect to a division 
of property, in the amount of disposable retired 
pay specifically provided for in the court order. 
In the case of a spouse or former spouse who, 
pursuant to section 408(a)(3) of the Social Secu- 
rity Act (42 U.S.C. 608(a)(4)), 1 assigns to a State 
the rights of the spouse or former spouse to re- 
ceive support, the Secretary concerned may 
make the child support payments referred to in 
the preceding sentence to that State in amounts 
consistent with that assignment of rights. In the 
case of a member entitled to receive retired pay 
on the date of the effective service of the court 
order, such payments shall begin not later than 
90 days after the date of effective service. In the 
case of a member not entitled to receive retired 
pay on the date of the effective service of the 
court order, such payments shall begin not later 
than 90 days after the date on which the member 
first becomes entitled to receive retired pay. 

(2) If the spouse or former spouse to whom 
payments are to be made under this section was 
not married to the member for a period of 10 
years or more during which the member per- 
formed at least 10 years of service creditable in 
determining the member's eligibility for retired 
pay, payments may not be made under this sec- 
tion to the extent that they include an amount 
resulting from the treatment by the court under 
subsection (c) of disposable retired pay of the 
member as property of the member or property 
of the member and his spouse. 

(3) Payments under this section shall not be 
made more frequently than once each month, 
and the Secretary concerned shall not be re- 
quired to vary normal pay and disbursement cy- 
cles for retired pay in order to comply with a 
court order. 

(4) Payments from the disposable retired pay 
of a member pursuant to this section shall ter- 
minate in accordance with the terms of the ap- 
plicable court order, but not later than the date 
of the death of the member or the date of the 
death of the spouse or former spouse to whom 
payments are being made, whichever occurs 
first. 

(5) If a court order described in paragraph (1) 
provides for a division of property (including a 
division of community property) in addition to 
an amount of child support or alimony or the 
payment of an amount of disposable retired pay 
as the result of the court's treatment of such 
pay under subsection (c) as property of the 
member and his spouse, the Secretary concerned 
shall pay (subject to the limitations of this sec- 
tion) from the disposable retired pay of the 
member to the spouse or former spouse of the 
member, any part of the amount payable to the 
spouse or former spouse under the division of 
property upon effective service of a final court 
order of garnishment of such amount from such 
retired pay. 

(6) In the case of a court order for which effec- 
tive service is made on the Secretary concerned 
on or after August 22, 1996, and which provides 
for payments from the disposable retired pay of 
a member to satisfy the amount of child support 
set forth in the order, the authority provided in 



iSee References in Text note below. 



paragraph (1) to make payments from the dis- 
posable retired pay of a member to satisfy the 
amount of child support set forth in a court 
order shall apply to payment of any amount of 
child support arrearages set forth in that order 
as well as to amounts of child support that cur- 
rently become due. 

(7)(A) The Secretary concerned may not ac- 
cept service of a court order that is an out-of- 
State modification, or comply with the provi- 
sions of such a court order, unless the court is- 
suing that order has jurisdiction in the manner 
specified in subsection (c)(4) over both the mem- 
ber and the spouse or former spouse involved. 

(B) A court order shall be considered to be an 
out-of-State modification for purposes of this 
paragraph if the order — 

(i) modifies a previous court order under this 
section upon which payments under this sub- 
section are based; and 

(ii) is issued by a court of a State other than 
the State of the court that issued the previous 
court order. 

(e) Limitations.— (1) The total amount of the 
disposable retired pay of a member payable 
under all court orders pursuant to subsection (c) 
may not exceed 50 percent of such disposable re- 
tired pay. 

(2) In the event of effective service of more 
than one court order which provide for payment 
to a spouse and one or more former spouses or to 
more than one former spouse, the disposable re- 
tired pay of the member shall be used to satisfy 
(subject to the limitations of paragraph (1)) such 
court orders on a first-come, first-served basis. 
Such court orders shall be satisfied (subject to 
the limitations of paragraph (1)) out of that 
amount of disposable retired pay which remains 
after the satisfaction of all court orders which 
have been previously served. 

(3) (A) In the event of effective service of con- 
flicting court orders under this section which 
assert to direct that different amounts be paid 
during a month to the same spouse or former 
spouse of the same member, the Secretary con- 
cerned shall — 

(i) pay to that spouse from the member's dis- 
posable retired pay the least amount directed 
to be paid during that month by any such con- 
flicting court order, but not more than the 
amount of disposable retired pay which re- 
mains available for payment of such court or- 
ders based on when such court orders were ef- 
fectively served and the limitations of para- 
graph (1) and subparagraph (B) of paragraph 

(4) ; 

(ii) retain an amount of disposable retired 
pay that is equal to the lesser of — 

(I) the difference between the largest 
amount required by any conflicting court 
order to be paid to the spouse or former 
spouse and the amount payable to the spouse 
or former spouse under clause (i); and 

(II) the amount of disposable retired pay 
which remains available for payment of any 
conflicting court order based on when such 
court order was effectively served and the 
limitations of paragraph (1) and subpara- 
graph (B) of paragraph (4); and 

(iii) pay to that member the amount which 
is equal to the amount of that member's dis- 
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posable retired pay (less any amount paid dur- 
ing such month pursuant to legal process 
served under section 459 of the Social Security 
Act (42 U.S.C. 659) and any amount paid during 
such month pursuant to court orders effec- 
tively served under this section, other than 
such conflicting court orders) minus — 

(I) the amount of disposable retired pay 
paid under clause (i); and 

(II) the amount of disposable retired pay 
retained under clause (ii). 

(B) The Secretary concerned shall hold the 
amount retained under clause (ii) of subpara- 
graph (A) until such time as that Secretary is 
provided with a court order which has been cer- 
tified by the member and the spouse or former 
spouse to be valid and applicable to the retained 
amount. Upon being provided with such an 
order, the Secretary shall pay the retained 
amount in accordance with the order. 

(4) (A) In the event of effective service of a 
court order under this section and the service of 
legal process pursuant to section 459 of the So- 
cial Security Act (42 U.S.C. 659), both of which 
provide for payments during a month from the 
same member, satisfaction of such court orders 
and legal process from the retired pay of the 
member shall be on a first-come, first-served 
basis. Such court orders and legal process shall 
be satisfied out of moneys which are subject to 
such orders and legal process and which remain 
available in accordance with the limitations of 
paragraph (1) and subparagraph (B) of this para- 
graph during such month after the satisfaction 
of all court orders or legal process which have 
been previously served. 

(B) Notwithstanding any other provision of 
law, the total amount of the disposable retired 
pay of a member payable by the Secretary con- 
cerned under all court orders pursuant to this 
section and all legal processes pursuant to sec- 
tion 459 of the Social Security Act (42 U.S.C. 659) 
with respect to a member may not exceed 65 per- 
cent of the amount of the retired pay payable to 
such member that is considered under section 
462 of the Social Security Act (42 U.S.C. 662) to 
be remuneration for employment that is payable 
by the United States. 

(5) A court order which itself or because of 
previously served court orders provides for the 
payment of an amount which exceeds the 
amount of disposable retired pay available for 
payment because of the limit set forth in para- 
graph (1), or which, because of previously served 
court orders or legal process previously served 
under section 459 of the Social Security Act (42 
U.S.C. 659), provides for payment of an amount 
that exceeds the maximum amount permitted 
under paragraph (1) or subparagraph (B) of para- 
graph (4), shall not be considered to be irregular 
on its face solely for that reason. However, such 
order shall be considered to be fully satisfied for 
purposes of this section by the payment to the 
spouse or former spouse of the maximum 
amount of disposable retired pay permitted 
under paragraph (1) and subparagraph (B) of 
paragraph (4). 

(6) Nothing in this section shall be construed 
to relieve a member of liability for the payment 
of alimony, child support, or other payments re- 
quired by a court order on the grounds that pay- 



ments made out of disposable retired pay under 
this section have been made in the maximum 
amount permitted under paragraph (1) or sub- 
paragraph (B) of paragraph (4). Any such unsat- 
isfied obligation of a member may be enforced 
by any means available under law other than 
the means provided under this section in any 
case in which the maximum amount permitted 
under paragraph (1) has been paid and under sec- 
tion 459 of the Social Security Act (42 U.S.C. 659) 
in any case in which the maximum amount per- 
mitted under subparagraph (B) of paragraph (4) 
has been paid. 

(f) Immunity of Officers and Employees of 
United States. — (1) The United States and any 
officer or employee of the United States shall 
not be liable with respect to any payment made 
from retired pay to any member, spouse, or 
former spouse pursuant to a court order that is 
regular on its face if such payment is made in 
accordance with this section and the regulations 
prescribed pursuant to subsection (i). 

(2) An officer or employee of the United States 
who, under regulations prescribed pursuant to 
subsection (i), has the duty to respond to inter- 
rogatories shall not be subject under any law to 
any disciplinary action or civil or criminal li- 
ability or penalty for, or because of, any disclo- 
sure of information made by him in carrying out 
any of his duties which directly or indirectly 
pertain to answering such interrogatories. 

(g) Notice to Member of Service of Court 
Order on Secretary Concerned.— A person re- 
ceiving effective service of a court order under 
this section shall, as soon as possible, but not 
later than 30 days after the date on which effec- 
tive service is made, send a written notice of 
such court order (together with a copy of such 
order) to the member affected by the court order 
at his last known address. 

(h) Benefits for Dependents Who Are Vic- 
tims of Abuse by Members Losing Right to Re- 
tired Pay. — (1)(A) If, in the case of a member or 
former member of the armed forces referred to 
in paragraph (2)(A), a court order provides (in 
the manner applicable to a division of property) 
for the payment of an amount from the dispos- 
able retired pay of that member or former mem- 
ber (as certified under paragraph (4)) to an eligi- 
ble spouse or former spouse of that member or 
former member, the Secretary concerned, begin- 
ning upon effective service of such court order, 
shall pay that amount in accordance with this 
subsection to such spouse or former spouse. 

(B) If, in the case of a member or former mem- 
ber of the armed forces referred to in paragraph 
(2)(A), a court order provides for the payment as 
child support of an amount from the disposable 
retired pay of that member or former member 
(as certified under paragraph (4)) to an eligible 
dependent child of the member or former mem- 
ber, the Secretary concerned, beginning upon ef- 
fective service of such court order, shall pay 
that amount in accordance with this subsection 
to such dependent child. 

(2) A spouse or former spouse, or a dependent 
child, of a member or former member of the 
armed forces is eligible to receive payment 
under this subsection if— 

(A) the member or former member, while a 

member of the armed forces and after becom- 
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ing eligible to be retired from the armed forces 
on the basis of years of service, has eligibility 
to receive retired pay terminated as a result of 
misconduct while a member involving abuse of 
a spouse or dependent child (as defined in reg- 
ulations prescribed by the Secretary of De- 
fense or, for the Coast Guard when it is not op- 
erating as a service in the Navy, by the Sec- 
retary of Homeland Security); 

(B) in the case of eligibility of a spouse or 
former spouse under paragraph (1)(A), the 
spouse or former spouse — 

(i) was the victim of the abuse and was 
married to the member or former member at 
the time of that abuse; or 

(ii) is a natural or adopted parent of a de- 
pendent child of the member or former mem- 
ber who was the victim of the abuse; and 

(C) in the case of eligibility of a dependent 
child under paragraph (1)(B), the other parent 
of the child died as a result of the misconduct 
that resulted in the termination of retired 
pay. 

(3) The amount certified by the Secretary con- 
cerned under paragraph (4) with respect to a 
member or former member of the armed forces 
referred to in paragraph (2)(A) shall be deemed 
to be the disposable retired pay of that member 
or former member for the purposes of this sub- 
section. 

(4) Upon the request of a court or an eligible 
spouse or former spouse, or an eligible depend- 
ent child, of a member or former member of the 
armed forces referred to in paragraph (2)(A) in 
connection with a civil action for the issuance 
of a court order in the case of that member or 
former member, the Secretary concerned shall 
determine and certify the amount of the month- 
ly retired pay that the member or former mem- 
ber would have been entitled to receive as of the 
date of the certification — 

(A) if the member or former member's eligi- 
bility for retired pay had not been terminated 
as described in paragraph (2)(A); and 

(B) if, in the case of a member or former 
member not in receipt of retired pay imme- 
diately before that termination of eligibility 
for retired pay, the member or former member 
had retired on the effective date of that termi- 
nation of eligibility. 

(5) A court order under this subsection may 
provide that whenever retired pay is increased 
under section 1401a of this title (or any other 
provision of law), the amount payable under the 
court order to the spouse or former spouse, or 
the dependent child, of a member or former 
member described in paragraph (2)(A) shall be 
increased at the same time by the percent by 
which the retired pay of the member or former 
member would have been increased if the mem- 
ber or former member were receiving retired 
pay. 

(6) Notwithstanding any other provision of 
law, a member or former member of the armed 
forces referred to in paragraph (2)(A) shall have 
no ownership interest in, or claim against, any 
amount payable under this section to a spouse 
or former spouse, or to a dependent child, of the 
member or former member. 

(7) (A) If a former spouse receiving payments 
under this subsection with respect to a member 



or former member referred to in paragraph 
(2)(A) marries again after such payments begin, 
the eligibility of the former spouse to receive 
further payments under this subsection shall 
terminate on the date of such marriage. 

(B) A person's eligibility to receive payments 
under this subsection that is terminated under 
subparagraph (A) by reason of remarriage shall 
be resumed in the event of the termination of 
that marriage by the death of that person's 
spouse or by annulment or divorce. The resump- 
tion of payments shall begin as of the first day 
of the month in which that marriage is so termi- 
nated. The monthly amount of the payments 
shall be the amount that would have been paid 
if the continuity of the payments had not been 
interrupted by the marriage. 

(8) Payments in accordance with this sub- 
section shall be made out of funds in the Depart- 
ment of Defense Military Retirement Fund es- 
tablished by section 1461 of this title or, in the 
case of the Coast Guard, out of funds appro- 
priated to the Department of Homeland Secu- 
rity for payment of retired pay for the Coast 
Guard. 

(9) (A) A spouse or former spouse of a member 
or former member of the armed forces referred 
to in paragraph (2)(A), while receiving payments 
in accordance with this subsection, shall be en- 
titled to receive medical and dental care, to use 
commissary and exchange stores, and to receive 
any other benefit that a spouse or a former 
spouse of a retired member of the armed forces 
is entitled to receive on the basis of being a 
spouse or former spouse, as the case may be, of 
a retired member of the armed forces in the 
same manner as if the member or former mem- 
ber referred to in paragraph (2)(A) was entitled 
to retired pay. 

(B) A dependent child of a member or former 
member referred to in paragraph (2)(A) who was 
a member of the household of the member or 
former member at the time of the misconduct 
described in paragraph (2)(A) shall be entitled to 
receive medical and dental care, to use com- 
missary and exchange stores, and to have other 
benefits provided to dependents of retired mem- 
bers of the armed forces in the same manner as 
if the member or former member referred to in 
paragraph (2)(A) was entitled to retired pay. 

(C) If a spouse or former spouse or a dependent 
child eligible or entitled to receive a particular 
benefit under this paragraph is eligible or enti- 
tled to receive that benefit under another provi- 
sion of law, the eligibility or entitlement of that 
spouse or former spouse or dependent child to 
such benefit shall be determined under such 
other provision of law instead of this paragraph. 

(10) (A) For purposes of this subsection, in the 
case of a member of the armed forces who has 
been sentenced by a court-martial to receive a 
punishment that will terminate the eligibility 
of that member to receive retired pay if exe- 
cuted, the eligibility of that member to receive 
retired pay may, as determined by the Secretary 
concerned, be considered terminated effective 
upon the approval of that sentence by the person 
acting under section 860(c) of this title (article 
60(c) of the Uniform Code of Military Justice). 

(B) If each form of the punishment that would 
result in the termination of eligibility to re- 
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ceive retired pay is later remitted, set aside, or 
mitigated to a punishment that does not result 
in the termination of that eligibility, a payment 
of benefits to the eligible recipient under this 
subsection that is based on the punishment so 
vacated, set aside, or mitigated shall cease. The 
cessation of payments shall be effective as of the 
first day of the first month following the month 
in which the Secretary concerned notifies the 
recipient of such benefits in writing that pay- 
ment of the benefits will cease. The recipient 
may not be required to repay the benefits re- 
ceived before that effective date (except to the 
extent necessary to recoup any amount that was 
erroneous when paid). 

(11) In this subsection, the term "dependent 
child", with respect to a member or former 
member of the armed forces referred to in para- 
graph (2)(A), means an unmarried legitimate 
child, including an adopted child or a stepchild 
of the member or former member, who — 

(A) is under 18 years of age; 

(B) is incapable of self-support because of a 
mental or physical incapacity that existed be- 
fore becoming 18 years of age and is dependent 
on the member or former member for over 
one-half of the child's support; or 

(C) if enrolled in a full-time course of study 
in an institution of higher education recog- 
nized by the Secretary of Defense for the pur- 
poses of this subparagraph, is under 23 years of 
age and is dependent on the member or former 
member for over one-half of the child's sup- 
port. 

(i) Certification Date. — It is not necessary 
that the date of a certification of the authentic- 
ity or completeness of a copy of a court order 
for child support received by the Secretary con- 
cerned for the purposes of this section be recent 
in relation to the date of receipt by the Sec- 
retary. 

(j) Regulations. — The Secretaries concerned 
shall prescribe uniform regulations for the ad- 
ministration of this section. 

(k) Relationship to Other Laws. — In any case 
involving an order providing for payment of 
child support (as defined in section 459(i)(2) of 
the Social Security Act) by a member who has 
never been married to the other parent of the 
child, the provisions of this section shall not 
apply, and the case shall be subject to the provi- 
sions of section 459 of such Act. 

(Added Pub. L. 97-252, title X, § 1002(a), Sept. 8, 
1982, 96 Stat. 730; amended Pub. L. 98-525, title 
VI, §643(a)-(d), Oct. 19, 1984, 98 Stat. 2547; Pub. L. 
99-661, div. A, title VI, § 644(a), Nov. 14, 1986, 100 
Stat. 3887; Pub. L. 100-26, §§3(3), 7(h)(1), Apr. 21, 
1987, 101 Stat. 273, 282; Pub. L. 101-189, div. A, 
title VI, § 653(a)(5), title XVI, § 1622(e)(6), Nov. 29, 
1989, 103 Stat. 1462, 1605; Pub. L. 101-510, div. A, 
title V, §555(a)-(d), (f), (g), Nov. 5, 1990, 104 Stat. 
1569, 1570; Pub. L. 102-190, div. A, title X, 
§ 1061(a)(7), Dec. 5, 1991, 105 Stat. 1472; Pub. L. 
102-484, div. A, title VI, § 653(a), Oct. 23, 1992, 106 
Stat. 2426; Pub. L. 103-160, div. A, title V, § 555(a), 
(b), title XI, § 1182(a)(2), Nov. 30, 1993, 107 Stat. 
1666, 1771; Pub. L. 104-106, div. A, title XV, 
§1501(c)(16), Feb. 10, 1996, 110 Stat. 499; Pub. L. 
104-193, title III, §§ 362(c), 363(c)(l)-(3), Aug. 22, 
1996, 110 Stat. 2246, 2249; Pub. L. 104-201, div. A, 



title VI, §636, Sept. 23, 1996, 110 Stat. 2579; Pub. 
L. 105-85, div. A, title X, §1073(a)(24), (25), Nov. 
18, 1997, 111 Stat. 1901; Pub. L. 107-107, div. A, 
title X, § 1048(c)(9), Dec. 28, 2001, 115 Stat. 1226; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 

2002, 116 Stat. 2314; Pub. L. 108-189, §2(c), Dec. 19, 

2003, 117 Stat. 2866; Pub. L. 109-163, div. A, title 
VI, § 665(a), Jan. 6, 2006, 119 Stat. 3317; Pub. L. 
111-84, div. A, title X, §1073(a)(15), Oct. 28, 2009, 
123 Stat. 2473.) 

References in Text 

The Social Security Act, referred to in subsecs. 
(a)(1)(D) and (d)(1), is act Aug. 14, 1935, ch. 531, 49 Stat. 
620. Part D of title IV of the Act is classified generally 
to part D (§651 et seq.) of subchapter IV of chapter 7 of 
Title 42, The Public Health and Welfare. Section 454B of 
the Act is classified to section 654b of Title 42. Section 
408(a)(3) of the Act is classified to section 608(a)(3) of 
Title 42. For complete classification of this Act to the 
Code, see section 1305 of Title 42 and Tables. 

The Servicemembers Civil Relief Act, referred to in 
subsec. (b)(1)(D), is act Oct. 17, 1940, ch. 888, 54 Stat. 
1178, as amended, which is classified to section 501 et 
seq. of Title 50, Appendix, War and National Defense. 
For complete classification of this Act to the Code, see 
section 501 of Title 50, Appendix and Tables. 

Amendments 

2009— Subsec. (h)(2)(A). Pub. L. 111-84 struck out 
"and" at end. 

2006— Subsec. (h)(1). Pub. L. 109-163, § 665(a)(1), des- 
ignated existing provisions as subpar. (A) and added 
subpar. (B). 

Subsec. (h)(2). Pub. L. 109-163, § 665(a)(2)(A), inserted 
", or a dependent child," after "former spouse" in in- 
troductory provisions. 

Subsec. (h)(2)(B). Pub. L. 109-163, §665(a)(2)(B)(i), in- 
serted "in the case of eligibility of a spouse or former 
spouse under paragraph (1)(A)," after "(B)". 

Subsec. (h)(2)(C). Pub. L. 109-163, §665(a)(2)(B)(ii), (C), 
added subpar. (C). 

Subsec. (h)(4). Pub. L. 109-163, § 665(a)(3), inserted 
", or an eligible dependent child," after "former 
spouse" in introductory provisions. 

Subsec. (h)(5). Pub. L. 109-163, § 665(a)(4), inserted 
", or the dependent child," after "former spouse". 

Subsec. (h)(6). Pub. L. 109-163, § 665(a)(5), inserted 
", or to a dependent child," after "former spouse". 

2003— Subsec. (b)(1)(D). Pub. L. 108-189 substituted 
"Servicemembers Civil Relief Act" for "Soldiers' and 
Sailors' Civil Relief Act of 1940". 

2002— Subsec. (h)(2)(A), (8). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation". 

2001— Subsec. (d)(6). Pub. L. 107-107 substituted "Au- 
gust 22, 1996," for "the date of the enactment of this 
paragraph". 

1997— Subsec. (d). Pub. L. 105-85, §1073(a)(24)(A), sub- 
stituted "to" for "To" in heading. 

Subsec. (d)(6). Pub. L. 105-85, § 1073(a)(24)(B), redesig- 
nated par. (6), relating to court order which is out-of- 
State modification, as (7). 

Subsec. (d)(7). Pub. L. 105-85, §1073(a)(24)(B), redesig- 
nated par. (6), relating to court order which is out-of- 
State modification, as (7). 

Subsec. (d)(7)(A). Pub. L. 105-85, §1073(a)(24)(C), sub- 
stituted "out-of-State" for "out-of State". 

Subsec. (g). Pub. L. 105-85, §1073(a)(25), in heading, 
substituted "to" for "To" and "on" for "On". 

1996— Subsec. (a)(1)(D). Pub. L. 104-193, § 362(c)(1), 
added subpar. (D). 

Subsec. (a)(2). Pub. L. 104-193, § 362(c)(2)(A), inserted 
"or a support order, as defined in section 453(p) of the 
Social Security Act (42 U.S.C. 653(p))," before 
"which — ". 

Subsec. (a)(2)(B)(i). Pub. L. 104-193, § 362(c)(2)(B), sub- 
stituted "(as defined in section 459(i)(2) of the Social 
Security Act (42 U.S.C. 659(i)(2)))" for "(as defined in 
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section 462(b) of the Social Security Act (42 U.S.C. 
662(b)))". 

Subsec. (a)(2)(B)(ii). Pub. L. 104-193, § 362(c)(2)(C), sub- 
stituted "(as defined in section 459(i)(3) of the Social 
Security Act (42 U.S.C. 659(i)(3)))" for "(as defined in 
section 462(c) of the Social Security Act (42 U.S.C. 
662(c)))". 

Subsec. (a)(5). Pub. L. 104-106 substituted "section 
12731" for "section 1331". 

Subsec. (b)(1)(A). Pub. L. 104-201, § 636(a), substituted 
"facsimile or electronic transmission or by mail" for 
"certified or registered mail, return receipt requested". 

Subsec. (d). Pub. L. 104-193, § 362(c)(3)(A), inserted "(or 
for benefit of)" before "Spouse or" in heading. 

Subsec. (d)(1). Pub. L. 104-193, § 363(c)(2), inserted 
after first sentence "In the case of a spouse or former 
spouse who, pursuant to section 408(a)(3) of the Social 
Security Act (42 U.S.C. 608(a)(4)), assigns to a State the 
rights of the spouse or former spouse to receive sup- 
port, the Secretary concerned may make the child sup- 
port payments referred to in the preceding sentence to 
that State in amounts consistent with that assignment 
of rights." 

Pub. L. 104-193, § 362(c)(3)(B), in first sentence, in- 
serted "(or for the benefit of such spouse or former 
spouse to a State disbursement unit established pursu- 
ant to section 454B of the Social Security Act or other 
public payee designated by a State, in accordance with 
part D of title IV of the Social Security Act, as di- 
rected by court order, or as otherwise directed in ac- 
cordance with such part D)" before "in an amount suf- 
ficient". 

Subsec. (d)(6). Pub. L. 104-201, § 636(b), added par. (6) 
relating to court order which is out-of-State modifica- 
tion. 

Pub. L. 104-193, § 363(c)(3), added par. (6) relating to 
use of disposable retired pay of member to satisfy 
amount of child support set forth in court order. 

Subsec. (i). Pub. L. 104-193, § 363(c)(1), added subsec. 
(i). Former subsec. (i) redesignated (j). 

Subsec. (j). Pub. L. 104-193, § 363(c)(1), redesignated 
subsec. (j) as (k). 

Pub. L. 104-193, § 362(c)(4), added subsec. (j). 

Subsec. (k). Pub. L. 104-193, § 363(c)(1), redesignated 
subsec. (j) as (k). 

1993— Subsecs. (b)(1)(A), (f)(1), (2). Pub. L. 103-160, 
§ 1182(a)(2)(A), substituted "subsection (i)" for "sub- 
section (h)". 

Subsec. (h)(2)(A). Pub. L. 103-160, § 555(b)(1), inserted 
"or, for the Coast Guard when it is not operating as a 
service in the Navy, by the Secretary of Transpor- 
tation" after "Secretary of Defense". 

Subsec. (h)(4)(B). Pub. L. 103-160, § 1182(a)(2)(B), in- 
serted "of" after "of that termination". 

Subsec. (h)(8). Pub. L. 103-160, § 555(b)(2), inserted be- 
fore period at end "or, in the case of the Coast Guard, 
out of funds appropriated to the Department of Trans- 
portation for payment of retired pay for the Coast 
Guard". 

Subsec. (h)(10), (11). Pub. L. 103-160, § 555(a), added 
par. (10) and redesignated former par. (10) as (11). 

1992— Subsecs. (h), (i). Pub. L. 102-484 added subsec. 
(h) and redesignated former subsec. (h) as (i). 

1991 — Pub. L. 102-190 inserted "or retainer" after "re- 
tired" in section catchline. 

1990— Pub. L. 101-510, § 555(f)(2), substituted "retired 
pay" for "retired or retainer pay" in section catchline. 

Subsec. (a). Pub. L. 101-510, § 555(g)(1), inserted head- 
ing. 

Subsec. (a)(2)(C). Pub. L. 101-510, § 555(f)(2), sub- 
stituted "retired pay" for "retired or retainer pay" 
wherever appearing. 

Subsec. (a)(4). Pub. L. 101-510, § 555(f)(2), substituted 
"retired pay" for "retired or retainer pay" wherever 
appearing in introductory provisions and in subpar. (D). 

Subsec. (a)(4)(A). Pub. L. 101-510, § 555(b)(1), inserted 
before semicolon at end "for previous overpayments of 
retired pay and for recoupments required by law result- 
ing from entitlement to retired pay". 

Subsec. (a)(4)(B). Pub. L. 101-510, § 555(b)(2), added sub- 
par. (B) and struck out former subpar. (B) which read 



as follows: "are required by law to be and are deducted 
from the retired or retainer pay of such member, in- 
cluding fines and forfeitures ordered by courts-martial, 
Federal employment taxes, and amounts waived in 
order to receive compensation under title 5 or title 
38;". 

Subsec. (a)(4)(C) to (F). Pub. L. 101-510, § 555(b)(3), (4), 
redesignated subpars. (E) and (F) as (C) and (D), respec- 
tively, and struck out former subpars. (C) and (D) 
which read as follows: 

"(C) are properly withheld for Federal, State, or local 
income tax purposes, if the withholding of such 
amounts is authorized or required by law and to the ex- 
tent such amounts withheld are not greater than would 
be authorized if such member claimed all dependents to 
which he was entitled; 

"(D) are withheld under section 3402(i) of the Internal 
Revenue Code of 1986 if such member presents evidence 
of a tax obligation which supports such withholding;". 

Subsec. (a)(7). Pub. L. 101-510, § 555(f)(1), added par. 
(7). 

Subsec. (b). Pub. L. 101-510, § 555(g)(2), inserted head- 
ing. 

Subsec. (c). Pub. L. 101-510, § 555(g)(3), inserted head- 
ing. 

Subsec. (c)(1). Pub. L. 101-510, § 555(f)(2), substituted 
"retired pay" for "retired or retainer pay". 

Pub. L. 101-510, § 555(a), inserted at end "A court may 
not treat retired pay as property in any proceeding to 
divide or partition any amount of retired pay of a mem- 
ber as the property of the member and the member's 
spouse or former spouse if a final decree of divorce, dis- 
solution, annulment, or legal separation (including a 
court ordered, ratified, or approved property settle- 
ment incident to such decree) affecting the member 
and the member's spouse or former spouse (A) was is- 
sued before June 25, 1981, and (B) did not treat (or re- 
serve jurisdiction to treat) any amount of retired pay 
of the member as property of the member and the mem- 
ber's spouse or former spouse." 

Subsec. (c)(2). Pub. L. 101-510, § 555(c), inserted at end 
"Payments by the Secretary concerned under sub- 
section (d) to a spouse or former spouse with respect to 
a division of retired pay as the property of a member 
and the member's spouse under this subsection may not 
be treated as amounts received as retired pay for serv- 
ice in the uniformed services." 

Subsec. (c)(4). Pub. L. 101-510, § 555(f)(2), substituted 
"retired pay" for "retired or retainer pay". 

Subsec. (d). Pub. L. 101-510, § 555(g)(4), inserted head- 
ing. 

Pub. L. 101-510, §555(f)(2), substituted "retired pay" 
for "retired or retainer pay" wherever appearing. 

Subsec. (e). Pub. L. 101-510, § 555(g)(5), inserted head- 
ing. 

Pub. L. 101-510, §555(f)(2), substituted "retired pay" 
for "retired or retainer pay" wherever appearing. 

Subsec. (e)(1). Pub. L. 101-510, § 555(d)(1), substituted 
"payable under all court orders pursuant to subsection 
(c)" for "payable under subsection (d)". 

Subsec. (e)(4)(B). Pub. L. 101-510, § 555(d)(2), sub- 
stituted "the amount of the retired pay payable to such 
member that is considered under section 462 of the So- 
cial Security Act (42 U.S.C. 662) to be remuneration for 
employment that is payable by the United States" for 
"the disposable retired or retainer pay payable to such 
member". 

Subsec. (f). Pub. L. 101-510, § 555(g)(6), inserted head- 
ing. 

Subsec. (f)(1). Pub. L. 101-510, § 555(f)(2), substituted 
"retired pay" for "retired or retainer pay". 

Subsec. (g). Pub. L. 101-510, § 555(g)(7), inserted head- 
ing. 

Subsec. (h). Pub. L. 101-510, § 555(g)(8), inserted head- 
ing. 

1989— Subsec. (a)(1), (2). Pub. L. 101-189, § 1622(e)(6), 
substituted "The term 'court" for "'Court" in intro- 
ductory provisions. 

Subsec. (a)(3). Pub. L. 101-189, § 1622(e)(6), substituted 
"The term 'final" for " 'Final". 
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Subsec. (a)(4). Pub. L. 101-189, § 1622(e)(6), substituted 
"The term 'disposable" for '"Disposable" in introduc- 
tory provisions. 

Subsec. (a)(4)(D). Pub. L. 101-189, § 653(a)(5)(A), struck 
out "(26 U.S.C. 3402(D)" after "Code of 1986". 

Subsec. (a)(5). Pub. L. 101-189, §§ 653(a)(5)(B), 1622(e)(6), 
substituted "The term 'member" for '"Member" and 
inserted "entitled to retired pay under section 1331 of 
this title" after "a former member". 

Subsec. (a)(6). Pub. L. 101-189, § 1622(e)(6), substituted 
"The term 'spouse" for '"Spouse". 

1987— Subsec. (a)(4). Pub. L. 100-26, §3(3), made tech- 
nical amendment to directory language of Pub. L. 
99-661, § 644(a). See 1986 Amendment note below. 

Subsec. (a)(4)(D). Pub. L. 100-26, § 7(h)(1), substituted 
"Internal Revenue Code of 1986" for "Internal Revenue 
Code of 1954". 

1986— Subsec. (a)(4). Pub. L. 99-661, § 644(a), as amend- 
ed by Pub. L. 100-26, §3(3), struck out "(other than the 
retired pay of a member retired for disability under 
chapter 61 of this title)" before "less amounts" in in- 
troductory text, added subpar. (E), and struck out 
former subpar. (E) which read as follows: "are deducted 
as Government life insurance premiums (not including 
amounts deducted for supplemental coverage); or". 

1984— Subsec. (a)(2)(C). Pub. L. 98-525, § 643(a), inserted 
"in the case of a division of property,". 

Subsec. (b)(1)(C). Pub. L. 98-525, § 643(b), inserted ", if 
possible,". 

Subsec. (d)(1). Pub. L. 98-525, § 643(c)(1), substituted 
"After effective service on the Secretary concerned of 
a court order providing for the payment of child sup- 
port or alimony or, with respect to a division of prop- 
erty, specifically providing for the payment of an 
amount of the disposable retired or retainer pay from 
a member to the spouse or a former spouse of the mem- 
ber, the Secretary shall make payments (subject to the 
limitations of this section) from the disposable retired 
or retainer pay of the member to the spouse or former 
spouse in an amount sufficient to satisfy the amount of 
child support and alimony set forth in the court order 
and, with respect to a division of property, in the 
amount of disposable retired or retainer pay specifi- 
cally provided for in the court order" for "After effec- 
tive service on the Secretary concerned of a court order 
with respect to the payment of a portion of the retired 
or retainer pay of a member to the spouse or a former 
spouse of the member, the Secretary shall, subject to 
the limitations of this section, make payments to the 
spouse or former spouse in the amount of the dispos- 
able retired or retainer pay of the member specifically 
provided for in the court order". 

Subsec. (d)(5). Pub. L. 98-525, § 643(c)(2), substituted 
"child support or alimony or the payment of an 
amount of disposable retired or retainer pay as the re- 
sult of the court's treatment of such pay under sub- 
section (c) as property of the member and his spouse, 
the Secretary concerned shall pay (subject to the limi- 
tations of this section) from the disposable retired or 
retainer pay of the member to the spouse or former 
spouse of the member, any part" for "disposable retired 
or retainer pay, the Secretary concerned shall, subject 
to the limitations of this section, pay to the spouse or 
former spouse of the member, from the disposable re- 
tired or retainer pay of the member, any part". 

Subsec. (e)(2). Pub. L. 98-525, § 643(d)(1), substituted 
", the disposable retired or retainer pay of the mem- 
ber" for "from the disposable retired or retainer pay of 
a member, such pay" before "shall be used to satisfy". 

Subsec. (e)(3)(A). Pub. L. 98-525, § 643(d)(2)(A), struck 
out "from the disposable retired or retainer pay" be- 
fore "of the same member". 

Subsec. (e)(3)(A)(i). Pub. L. 98-525, § 643(d)(2)(B), sub- 
stituted "from the member's disposable retired or re- 
tainer pay the least amount" for "the least amount of 
disposable retired or retainer pay" before "directed to 
be paid". 

Subsec. (e)(2)(A)(ii)(I). Pub. L. 98-525, § 643(d)(2)(C), 
struck out "of retired or retainer pay" before "required 
by any conflicting". 



Subsec. (e)(4)(A). Pub. L. 98-525, § 643(d)(3), struck out 
"the retired or retainer pay of" before "the same mem- 
ber" and substituted "satisfaction of such court orders 
and legal process from the retired or retainer pay of the 
members shall be" for "such court orders and legal 
process shall be satisfied". 

Subsec. (e)(5). Pub. L. 98-525, §643(d)(4), struck out "of 
disposable retired or retainer pay" after "payment of 
an amount" in two places and substituted "disposable 
retired or retainer pay" for "such pay" before "avail- 
able for payment". 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VI, § 665(b), Jan. 6, 2006, 
119 Stat. 3318, provided that: "A court order authorized 
by the amendments made by this section [amending 
this section] may not provide for a payment attrib- 
utable to any period before the date of the enactment 
of this Act [Jan. 6, 2006], or the date of the court order, 
whichever is later." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendments 

Amendment by section 362(c) of Pub. L. 104-193 effec- 
tive six months after Aug. 22, 1996, see section 362(d) of 
Pub. L. 104-193, set out as a note under section 659 of 
Title 42, The Public Health and Welfare. 

For effective date of amendment by section 
363(c)QM3) of Pub. L. 104-193, see section 395(a)-(c) of 
Pub. L. 104-193, set out as a note under section 654 of 
Title 42. 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1993 Amendment 

Section 555(c) of Pub. L. 103-160 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect as of October 23, 1992, and shall 
apply as if the provisions of the paragraph (10) of sec- 
tion 1408(h) of title 10, United States Code, added by 
such subsection were included in the amendment made 
by section 653(a)(2) of Public Law 102-484 (106 Stat. 2426) 
[amending this section]." 

Effective Date of 1990 Amendment 

Section 555(e) of Pub. L. 101-510, as amended by Pub. 
L. 102-190, div. A, title X, § 1062(a)(1), Dec. 5, 1991, 105 
Stat. 1475, provided that: 

"(1) The amendment made by subsection (a) [amend- 
ing this section] shall apply with respect to judgments 
issued before, on, or after the date of the enactment of 
this Act [Nov. 5, 1990]. In the case of a judgment issued 
before the date of the enactment of this Act, such 
amendment shall not relieve any obligation, otherwise 
valid, to make a payment that is due to be made before 
the end of the two-year period beginning on the date of 
the enactment of this Act. 

"(2) The amendments made by subsections (b), (c), 
and (d) [amending this section] apply with only respect 
to divorces, dissolutions of marriage, annulments, and 
legal separations that become effective after the end of 
the 90-day period beginning on the date of the enact- 
ment of this Act." 

Effective Date of 1987 Amendment 

Amendment by section 3(3) of Pub. L. 100-26 applica- 
ble as if included in Pub. L. 99-661 when enacted on 
Nov. 14, 1986, see section 12(a) of Pub. L. 100-26, set out 
as a note under section 776 of this title. 

Effective Date of 1986 Amendment 

Section 644(b) of Pub. L. 99-661 provided that: "The 
amendments made by subsection (a) [amending this 
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section] shall apply with respect to court orders issued 
after the date of the enactment of this Act [Nov. 14, 
1986]." 

Effective Date of 1984 Amendment 

Section 643(e) of Pub. L. 98-525 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall apply with respect to court orders for which 
effective service (as described in section 1408(b)(1) of 
title 10, United States Code, as amended by subsection 
(b) of this section) is made on or after the date of the 
enactment of this Act [Oct. 19, 1984]." 

Effective Date; Transition Provisions 

Section 1006 of title X of Pub. L. 97-252, as amended 
by Pub. L. 98-94, title IX, § 941(c)(4), Sept. 24, 1983, 97 
Stat. 654; Pub. L. 98-525, title VI, § 645(b), Oct. 19, 1984, 
98 Stat. 2549, provided that: 

"(a) The amendments made by this title [amending 
this section and sections 1072, 1076, 1086, 1447, 1448, and 
1450 of this title and enacting provisions set out as 
notes under this section and section 1401 of this title] 
shall take effect on the first day of the first month 
[February 1983] which begins more than one hundred 
and twenty days after the date of the enactment of this 
title [Sept. 8, 1982]. 

"(b) Subsection (d) of section 1408 of title 10, United 
States Code, as added by section 1002(a), shall apply 
only with respect to payments of retired or retainer 
pay for periods beginning on or after the effective date 
of this title [Feb. 1, 1983, provided in subsec. (a)], but 
without regard to the date of any court order. However, 
in the case of a court order that became final before 
June 26, 1981, payments under such subsection may 
only be made in accordance with such order as in effect 
on such date and without regard to any subsequent 
modifications. 

"(c) The amendments made by section 1003 of this 
title [amending sections 1447, 1448, and 1450 of this title] 
shall apply to persons who become eligible to partici- 
pate in the Survivor Benefit Plan provided for in sub- 
chapter II of chapter 73 of title 10, United States Code 
[section 1447 et seq. of this title], before, on, or after 
the effective date of such amendments. 

"(d) The amendments made by section 1004 of this 
title [amending sections 1072, 1076, and 1086 of this title] 
and the provisions of section 1005 of this title [formerly 
set out as a note under this section] shall apply in the 
case of any former spouse of a member or former mem- 
ber of the uniformed services whether the final decree 
of divorce, dissolution, or annulment of the marriage of 
the former spouse and such member or former member 
is dated before, on, or after February 1, 1983. 

"(e) For the purposes of this section — 
"(1) the term 'court order' has the same meaning as 

provided in section 1408(a)(2) of title 10, United States 

Code (as added by section 1002 of this title); 

"(2) the term 'former spouse' has the same meaning 

as provided in section 1408(a)(6) of such title (as added 

by section 1002 of this title); and 

"(3) the term 'uniformed services' has the same 

meaning as provided in section 1072 of title 10, United 

States Code." 

Termination of Trust Territory of the Pacific 
Islands 

For termination of Trust Territory of the Pacific Is- 
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

Review of Federal Former Spouse Protection 
Laws 

Pub. L. 105-85, div. A, title VI, §643, Nov. 18, 1997, 111 
Stat. 1799, directed the Secretary of Defense to carry 
out a comprehensive review of the protections, bene- 
fits, and treatment afforded under Federal law to mem- 
bers and former members of the uniformed services and 
former spouses of such persons and to employees and 
former employees of the Government and former 



spouses of such persons and to submit to committees of 
Congress a report on the results of such review not 
later than Sept. 30, 1999. 

Payroll Deductions for Enforcement of Child 
Support Obligations 

Section 363(c)(4) of Pub. L. 104-193 provided that: 
"The Secretary of Defense shall begin payroll deduc- 
tions within 30 days after receiving notice of withhold- 
ing, or for the first pay period that begins after such 30- 
day period." 

Accrual of Payments; Prospective Applicability 

Section 653(c) of Pub. L. 102-484 provided that: "No 
payments under subsection (h) of section 1408 of title 
10, United States Code (as added by subsection (a)), 
shall accrue for periods before the date of the enact- 
ment of this Act [Oct. 23, 1992]." 

Study Concerning Benefits for Dependents Who 
Are Victims of Abuse 

Pub L. 102-484, div. A, title VI, § 653(e), Oct. 23, 1992, 
106 Stat. 2429, directed the Secretary of Defense to con- 
duct a study in order to estimate the number of persons 
who would become eligible to receive payments under 
subsec. (h) of this section during each of fiscal years 
1993 through 2000 and the number of members of the 
Armed Forces who would be approved in each of fiscal 
years 1993 through 2000 for separation from the Armed 
Forces as a result of having abused a spouse or depend- 
ent child, and to submit to Congress a report on the re- 
sults of such study not later than one year after Oct. 
23, 1992. 

Commissary and Exchange Privileges 

Section 1005 of Pub. L. 97-252, which directed Sec- 
retary of Defense to prescribe regulations to provide 
that an unremarried former spouse described in 10 
U.S.C. 1072(2)(F)(i) is entitled to commissary and post 
exchange privileges to the same extent and on the same 
basis as the surviving spouse of a retired member of the 
uniformed services, was repealed and restated in sec- 
tion 1062 of this title by Pub. L. 100-370, § 1(c)(1), (5). 

§ 1409. Retired pay multiplier 

(a) Retired Pay Multiplier for Regular- 
Service NONDISABILITY RETIREMENT.— In com- 
puting — 

(1) the retired pay of a member of a uni- 
formed service who is entitled to that pay 
under any provision of law other than — 

(A) chapter 61 of this title (relating to re- 
tirement or separation for physical disabil- 
ity); or 

(B) chapter 1223 of this title (relating to 
retirement for non-regular service); or 

(2) the retainer pay of a member who is 
transferred to the Fleet Reserve or the Fleet 
Marine Corps Reserve under section 6330 of 
this title, 

the retired pay multiplier (or retainer pay mul- 
tiplier) is the percentage determined under sub- 
section (b). 

(b) Percentage. — 

(1) General rule. — Subject to paragraphs (2) 
and (3), the percentage to be used under sub- 
section (a) is the product (stated as a percent- 
age) of — 

(A) 2V 2 , and 

(B) the member's years of creditable serv- 
ice (as defined in subsection (c)). 

(2) Reduction applicable to certain new- 
retirement MEMBERS WITH LESS THAN 30 YEARS 
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of service. — In the case of a member who first 
became a member of a uniformed service after 
July 31, 1986, has elected to receive a bonus 
under section 322 (as in effect before the enact- 
ment of the National Defense Authorization 
Act for Fiscal Year 2008) or section 354 of title 
37, has less than 30 years of creditable service, 
and is under the age of 62 at the time of retire- 
ment, the percentage determined under para- 
graph (1) shall be reduced by — 

(A) 1 percentage point for each full year 
that the member's years of creditable serv- 
ice are less than 30; and 

(B) V12 of 1 percentage point for each 
month by which the member's years of cred- 
itable service (after counting all full years of 
such service) are less than a full year. 

(3) 30 YEARS OF SERVICE. — 

(A) Retirement before January i, 2007. — In 
the case of a member who retires before Jan- 
uary 1, 2007, with more than 30 years of cred- 
itable service, the percentage to be used 
under subsection (a) is 75 percent. 

(B) Retirement after December 31, 2006. — 
In the case of a member who retires after 
December 31, 2006, with more than 30 years 
of creditable service, the percentage to be 
used under subsection (a) is the sum of — 

(i) 75 percent; and 

(ii) the product (stated as a percentage) 
of— 

(I) 2V2; and 

(II) the member's years of creditable 
service (as defined in subsection (c)) in 
excess of 30 years of creditable service, 
under conditions authorized for purposes 
of this subparagraph during a period des- 
ignated by the Secretary of Defense for 
purposes of this subparagraph. 

(c) Years of Creditable Service Defined. — 
In this section, the term "years of creditable 
service" means the number of years of service 
creditable to a member in computing the mem- 
ber's retired or retainer pay (including V12 of a 
year for each full month of service that is in ad- 
dition to the number of full years of service of 
the member). 

(Added Pub. L. 99-348, title I, §101, July 1, 1986, 
100 Stat. 683; amended Pub. L. 101-189, div. A, 
title VI, § 651(b)(3), Nov. 29, 1989, 103 Stat. 1460; 
Pub. L. 103-337, div. A, title XVI, §1662(j)(6), Oct. 
5, 1994, 108 Stat. 3005; Pub. L. 106-65, div. A, title 
VI, §§ 641(a), 643(b)(2), Oct. 5, 1999, 113 Stat. 662, 
664; Pub. L. 109-364, div. A, title VI, §642(a), Oct. 
17, 2006, 120 Stat. 2259; Pub. L. 110-181, div. A, 
title VI, § 661(b)(3), Jan. 28, 2008, 122 Stat. 178.) 

References in Text 

Section 322 of title 37 (as in effect before the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2008), referred to in subsec. (b)(2), means 
section 322 of title 37 as in effect before enactment of 
Pub. L. 110-181. Section 322 of title 37 was renumbered 
as section 354 of title 37 and amended by Pub. L. 110-181, 
div. A, title VI, § 661(b)(1), (2), Jan. 28, 2008, 122 Stat. 178. 

Amendments 

2008— Subsec. (b)(2). Pub. L. 110-181, in introductory 
provisions, substituted "section 322 (as in effect before 
the enactment of the National Defense Authorization 
Act for Fiscal Year 2008) or section 354" for "section 
322". 



2006— Subsec. (b)(3). Pub. L. 109-364 amended heading 
and text of par. (3) generally. Prior to amendment, text 
read as follows: "In the case of a member with more 
than 30 years of creditable service, the percentage to be 
used under subsection (a) is 75 percent." 

1999— Subsec. (b)(2). Pub. L. 106-65 inserted "certain" 
after "Reduction applicable to" in heading and "has 
elected to receive a bonus under section 322 of title 37," 
after "July 31, 1986," in introductory provisions. 

1994— Subsec. (a)(1)(B). Pub. L. 103-337 substituted 
"chapter 1223" for "chapter 67". 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted "who 
is entitled to that pay" for "who is retired" in intro- 
ductory provisions. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 effective Oct. 1, 1999, 
see section 644 of Pub. L. 106-65, set out as a note under 
section 1401a of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 1410. Restoral of full retirement amount at age 
62 for certain members entering on or after 
August 1, 1986 

In the case of a member or former member 
who first became a member of a uniformed serv- 
ice on or after August 1, 1986, who has elected to 
receive a bonus under section 322 (as in effect be- 
fore the enactment of the National Defense Au- 
thorization Act for Fiscal Year 2008) or section 
354 of title 37, and who becomes entitled to re- 
tired pay before the age of 62, the retired pay of 
such member or former member shall be recom- 
puted, effective on the first day of the first 
month beginning after the member or former 
member attains 62 years of age, so as to be the 
amount equal to the amount of retired pay to 
which the member or former member would be 
entitled on that date if — 

(1) increases in the retired pay of the mem- 
ber or former member under section 1401a(b) of 
this title had been computed as provided in 
paragraph (2) of that section (rather than 
under paragraph (3) of that section); and 

(2) in the case of a member whose retired 
pay was subject to section 1409(b)(2) of this 
title, no reduction in the member's retired pay 
had been made under that section. 

(Added Pub. L. 99-348, title I, §103, July 1, 1986, 
100 Stat. 685; amended Pub. L. 100-224, §2, Dec. 
30, 1987, 101 Stat. 1536; Pub. L. 101-189, div. A, 
title VI, § 651(b)(4), Nov. 29, 1989, 103 Stat. 1460; 
Pub. L. 106-65, div. A, title VI, §§ 641(c), 
643(b)(3)(A), Oct. 5, 1999, 113 Stat. 662, 664; Pub. L. 
110-181, div. A, title VI, § 661(b)(3), Jan. 28, 2008, 
122 Stat. 178.) 

References in Text 

Section 322 of title 37 (as in effect before the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2008), referred to in text, means section 322 
of title 37 as in effect before enactment of Pub. L. 
110-181. Section 322 of title 37 was renumbered as sec- 
tion 354 of title 37 and amended by Pub. L. 110-181, div. 
A, title VI, § 661(b)(1), (2), Jan. 28, 2008, 122 Stat. 178. 

Amendments 

2008 — Pub. L. 110-181, in introductory provisions, sub- 
stituted "section 322 (as in effect before the enactment 
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of the National Defense Authorization Act for Fiscal 
Year 2008) or section 354" for "section 322". 

1999 — Pub. L. 106-65 inserted "certain" before "mem- 
bers" in section catchline and "who has elected to re- 
ceive a bonus under section 322 of title 3V," after "Au- 
gust 1, 1986," in introductory provisions. 

1989— Pub. L. 101-189, § 651(b)(4), in introductory provi- 
sions, inserted "or former member" after "In the case 
of a member", "the retired pay of such member", 
"after the member", and "to which the member", and 
in par. (1), substituted "retired pay of the member or 
former member" for "member's retired pay". 

1987— Pub. L. 100-224 struck out heading "(a) General 
rule", substituted provisions that the amount equal to 
the amount of retired pay to which the member would 
be entitled on that date if (1) increases in the member's 
retired pay under section 1401a(b) of this title had been 
computed as provided in paragraph (2) of that section 
(rather than under paragraph (3) of that section); and 
(2) in the case of a member whose retired pay was sub- 
ject to section 1409(b)(2) of this title, no reduction in 
the member's retired pay had been made under that 
section, for provisions that the amount equal to (1) the 
amount of the member's initial unreduced retired pay, 
increased by (2) the percent (adjusted to the nearest 
one-tenth of 1 percent) by which (A) the price index for 
the most recent base quarter ending more than 31 days 
before the date the member attains 62 years of age, ex- 
ceeds (B) the price index for the calendar quarter im- 
mediately before the date the member first became en- 
titled to retired pay, and struck out subsec. (b) which 
had directed that, in this section, the term "initial un- 
reduced retired pay" meant the amount of retired pay 
(A) to which the member was entitled when the mem- 
ber first became entitled to retired pay; or (P>) in the 
case of a member whose retired pay was subject to sec- 
tion 1409(b)(2) of this title, to which the member would 
have been entitled on the date of the member's retire- 
ment without regard to that section, and that the defi- 
nitions in subsection (g), and the provisions of sub- 
section (h), of section 1401a of this title applied to this 
section. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 effective Oct. 1, 1999, 
see section 644 of Pub. L. 106-65, set out as a note under 
section 1401a of this title. 

§ 1411. Rules of construction 

(a) Construction of "First Became a Mem- 
ber". — For purposes of this chapter and other 
provisions of law providing for computation of 
retired or retainer pay of members of the uni- 
formed services, a person shall be considered to 
first become a member of a uniformed service on 
the date the person is first enlisted, inducted, or 
appointed in a uniformed service. 

(b) References in Tables. — Section references 
in tables in this chapter are to sections of this 
title. 

(Added Pub. L. 99-348, title I, §105, July 1, 1986, 
100 Stat. 691.) 

§ 1412. Administrative provisions 

(a) Rounding. — Amounts computed under this 
chapter, if not a multiple of $1, shall be rounded 
to the next lower multiple of $1. 

(b) Payment Date. — Amounts of retired pay 
and retainer pay due a retired member of the 
uniformed services shall be paid on the first day 
of each month beginning after the month in 
which the right to such pay accrues. 

(Added Pub. L. 99-348, title I, §105, July 1, 1986, 
100 Stat. 691; amended Pub. L. 111-383, div. A, 



title VI, § 632(a), (b)(1), Jan. 7, 2011, 124 Stat. 
4240.) 

Amendments 

2011— Pub. L. 111-383, § 632(b)(1), substituted "Admin- 
istrative provisions" for "Rounding to next lower dol- 
lar" in section catchline. 

Pub. L. 111-383, § 632(a), designated existing provisions 
as subsec. (a), inserted heading, and added subsec. (b). 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title VI, § 632(c), Jan. 7, 2011, 
124 Stat. 4240, provided that: "Subsection (b) of section 
1412 of title 10, United States Code, as added by sub- 
section (a), shall apply beginning with the first month 
that begins more than 30 days after the date of the en- 
actment of this Act [Jan. 7, 2011]." 

[§ 1413. Repealed. Pub. L. 108-136, div. A, title VI, 
§ 641(b), Nov. 24, 2003, 117 Stat. 1514] 

Section, added Pub. L. 106-65, div. A, title VI, 
§ 658(a)(1), Oct. 5, 1999, 113 Stat. 668; amended Pub. L. 
106-398, §1 [[div. A], title VI, §657(a)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-166; Pub. L. 107-107, div. A, title VI, 
§641(b), (e)(1), (2), Dec. 28, 2001, 115 Stat. 1150, 1151; Pub. 
L. 107-314, div. A, title VI, § 636(b), Dec. 2, 2002, 116 Stat. 
2576; Pub. L. 108-136, div. A, title VI, § 641(c)(1), Nov. 24, 
2003, 117 Stat. 1514, related to special compensation for 
certain severely disabled uniformed services retirees. 

Effective Date of Repeal 

Repeal effective Jan. 1, 2004, and applicable to pay- 
ments for months beginning on or after that date, see 
section 641(e) of Pub. L. 108-136, set out as an Effective 
Date of 2003 Amendment note under section 1414 of this 
title. 

§ 1413a. Combat-related special compensation 

(a) Authority. — The Secretary concerned 
shall pay to each eligible combat-related dis- 
abled uniformed services retiree who elects ben- 
efits under this section a monthly amount for 
the combat-related disability of the retiree de- 
termined under subsection (b). 

(b) Amount.— 

(1) Determination of monthly amount.— 
Subject to paragraphs (2) and (3), the monthly 
amount to be paid an eligible combat-related 
disabled uniformed services retiree under sub- 
section (a) for any month is the amount of 
compensation to which the retiree is entitled 
under title 38 for that month, determined 
without regard to any disability of the retiree 
that is not a combat-related disability. 

(2) Maximum amount.— The amount paid to 
an eligible combat-related disabled uniformed 
services retiree for any month under para- 
graph (1) may not exceed the amount of the re- 
duction in retired pay that is applicable to the 
retiree for that month under sections 5304 and 
5305 of title 38. 

(3) Special rules for chapter 61 disability 
retirees.— 

(A) General rule. — In the case of an eligi- 
ble combat-related disabled uniformed serv- 
ices retiree who is retired under chapter 61 
of this title, the amount of the payment 
under paragraph (1) for any month shall be 
reduced by the amount (if any) by which the 
amount of the member's retired pay under 
chapter 61 of this title exceeds the amount 
of retired pay to which the member would 
have been entitled under any other provision 
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of law based upon the member's service in 
the uniformed services if the member had 
not been retired under chapter 61 of this 
title. 

(B) Special rule for retirees with fewer 
than 20 years of service. — In the case of an 
eligible combat-related disabled uniformed 
services retiree who is retired under chapter 
61 of this title with fewer than 20 years of 
creditable service, the amount of the pay- 
ment under paragraph (1) for any month 
shall be reduced by the amount (if any) by 
which the amount of the member's retired 
pay under chapter 61 of this title exceeds the 
amount equal to 2V2 percent of the member's 
years of creditable service multiplied by the 
member's retired pay base under section 
1406(b)(1) or 1407 of this title, whichever is 
applicable to the member. 

(c) Eligible Retirees. — For purposes of this 
section, an eligible combat-related disabled uni- 
formed services retiree referred to in subsection 
(a) is a member of the uniformed services who — 

(1) is entitled to retired pay (other than by 
reason of section 12731b of this title); and 

(2) has a combat-related disability. 

(d) Procedures— The Secretary of Defense 
shall prescribe procedures and criteria under 
which a disabled uniformed services retiree may 
apply to the Secretary of a military department 
to be considered to be an eligible combat-related 
disabled uniformed services retiree. Such proce- 
dures shall apply uniformly throughout the De- 
partment of Defense. 

(e) Combat-Related Disability.— In this sec- 
tion, the term "combat-related disability" 
means a disability that is compensable under 
the laws administered by the Secretary of Vet- 
erans Affairs and that — 

(1) is attributable to an injury for which the 
member was awarded the Purple Heart; or 

(2) was incurred (as determined under cri- 
teria prescribed by the Secretary of Defense) — 

(A) as a direct result of armed conflict; 

(B) while engaged in hazardous service; 

(C) in the performance of duty under con- 
ditions simulating war; or 

(D) through an instrumentality of war. 

(f) Coordination With Concurrent Receipt 
Provision.— Subsection (d) of section 1414 of this 
title provides for coordination between benefits 
under that section and under this section. 

(g) Status of Payments.— Payments under 
this section are not retired pay. 

(h) Source of Payments.— Payments under 
this section for a member of the Army, Navy, 
Air Force, or Marine Corps shall be paid from 
the Department of Defense Military Retirement 
Fund. Payments under this section for any other 
member for any fiscal year shall be paid out of 
funds appropriated for pay and allowances pay- 
able by the Secretary concerned for that fiscal 
year. 

(i) Other Definitions.— In this section: 

(1) The term "service-connected" has the 
meaning given such term in section 101 of title 
38. 

(2) The term "retired pay" includes retainer 
pay, emergency officers' retirement pay, and 
naval pension. 



(Added Pub. L. 107-314, div. A, title VI, § 636(a)(1), 
Dec. 2, 2002, 116 Stat. 2574; amended Pub. L. 
108-136, div. A, title VI, §§ 641(c)(1), 642(a)-(e)(l), 
Nov. 24, 2003, 117 Stat. 1514, 1516, 1517; Pub. L. 
110-181, div. A, title VI, § 641(a), (b), Jan. 28, 2008, 
122 Stat. 156.) 

Amendments 

2008— Subsec. (b)(3). Pub. L. 110-181, § 641(b), des- 
ignated existing text as subpar. (A), inserted heading, 
and added subpar. (B). 

Subsec. (c). Pub. L. 110-181, § 641(a), substituted 
"who — " for "entitled to retired pay who — " in intro- 
ductory provisions, added pars. (1) and (2), and struck 
out former pars. (1) and (2) which read as follows: 

"(1) has completed at least 20 years of service in the 
uniformed services that are creditable for purposes of 
computing the amount of retired pay to which the 
member is entitled or is entitled to retired pay under 
section 12731 of this title (other than by reason of sec- 
tion 12731b of this title); and 

"(2) has a combat-related disability." 

2003— Pub. L. 108-136, § 642(e)(1), substituted "Combat- 
related special compensation" for "Special compensa- 
tion for certain combat-related disabled uniformed 
services retirees" in section catchline. 

Subsec. (b)(1). Pub. L. 108-136, § 642(c), substituted 
"under subsection (a) for any month is the amount of 
compensation to which the retiree is entitled under 
title 38 for that month, determined without regard to 
any disability of the retiree that is not a combat-relat- 
ed disability." for "for a combat-related disability 
under subsection (a) is the monthly amount of com- 
pensation to which the retiree would be entitled solely 
for the combat-related disability consistent with chap- 
ter 11 of title 38." 

Subsec. (c)(1). Pub. L. 108-136, § 642(b), inserted before 
semicolon at end "or is entitled to retired pay under 
section 12731 of this title (other than by reason of sec- 
tion 12731b of this title)". 

Subsec. (c)(2). Pub. L. 108-136, § 642(a)(2), struck out 
"qualifying" before "combat-related disability". 

Subsec. (e). Pub. L. 108-136, § 642(a)(1), amended head- 
ing and text of subsec. (e) generally. Prior to amend- 
ment, subsec. (e) defined term "qualifying combat-re- 
lated disability". 

Subsec. (f). Pub. L. 108-136, § 642(d), amended heading 
and text of subsec. (f) generally. Prior to amendment, 
text read as follows: 

"(1) Single source of compensation. — An individual 
who is paid special compensation under this section 
may not receive special compensation under section 
1413 of this title. 

"(2) Election of source. — An individual who is eligi- 
ble for special compensation under this section and spe- 
cial compensation under section 1413 of this title shall 
elect which special compensation to receive. 

"(3) Regulations. — The Secretary of Defense shall 
prescribe in regulations the manner and form of an 
election under this subsection." 

Subsec. (h). Pub. L. 108-136, § 641(c)(1), inserted first 
sentence and inserted "for any other member" before 
"for any fiscal year". 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VI, § 641(c), Jan. 28, 2008, 
122 Stat. 156, provided that: "The amendments made by 
this section [amending this section] shall take effect on 
January 1, 2008, and shall apply to payments for 
months beginning on or after that date." 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title VI, § 641(c)(6), Nov. 24, 
2003, 117 Stat. 1516, provided that: "The amendments 
made by this subsection [amending this section and 
sections 1413, 1463, 1465, and 1466 of this title] shall take 
effect as of October 1, 2003. The Secretary of Defense 
shall provide for such administrative adjustments as 
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necessary to provide for payments made for any period 
during fiscal year 2004 before the date of the enactment 
of this Act [Nov. 24, 2003] to be treated as having- been 
made in accordance with such amendments and for the 
provisions of such amendments to be implemented as if 
enacted as of September 30, 2003." 

Pub. L. 108-136, div. A, title VI, § 642(f), Nov. 24, 2003, 
117 Stat. 1517, provided that: "The amendments made 
by subsections (a), (b), and (c) [amending this section] 
shall apply to payments under section 1413a of title 10, 
United States Code, for months beginning on or after 
January 1, 2004. The amendment made by subsection (d) 
[amending this section] shall take effect on January 1, 
2004." 

Effective Date 

Pub. L. 107-314, div. A, title VI, § 636(a)(2), Dec. 2, 2002, 
116 Stat. 2576, provided that: "Section 1413a of title 10, 
United States Code, as added by paragraph (1), shall 
take effect not later than 180 days after the date of the 
enactment of this Act [Dec. 2, 2002]." 

§ 1414. Members eligible for retired pay who are 
also eligible for veterans' disability com- 
pensation for disabilities rated 50 percent or 
higher: concurrent payment of retired pay 
and veterans' disability compensation 

(a) Payment of Both Retired Pay and Com- 
pensation.— 

(1) In general. — Subject to subsection (b), a 
member or former member of the uniformed 
services who is entitled for any month to re- 
tired pay and who is also entitled for that 
month to veterans' disability compensation 
for a qualifying service-connected disability 
(hereinafter in this section referred to as a 
"qualified retiree") is entitled to be paid both 
for that month without regard to sections 5304 
and 5305 of title 38. During the period begin- 
ning on January 1, 2004, and ending on Decem- 
ber 31, 2013, payment of retired pay to such a 
qualified retiree is subject to subsection (c), 
except that payment of retired pay is subject 
to subsection (c) only during the period begin- 
ning on January 1, 2004, and ending on Decem- 
ber 31, 2004, in the case of the following: 

(A) A qualified retiree receiving veterans' 
disability compensation for a disability 
rated as 100 percent. 

(B) A qualified retiree receiving veterans' 
disability compensation at the rate payable 
for a 100 percent disability by reason of a de- 
termination of individual unemployability. 

(2) Qualifying service-connected disabil- 
ity. — In this section, the term "qualifying 
service-connected disability" means a service- 
connected disability or combination of serv- 
ice-connected disabilities that is rated as not 
less than 50 percent disabling by the Secretary 
of Veterans Affairs. 

(b) Special Rules for Chapter 61 Disability 
Retirees.— 

(1) Career retirees. — The retired pay of a 
member retired under chapter 61 of this title 
with 20 years or more of service otherwise 
creditable under section 1405 of this title, or at 
least 20 years of service computed under sec- 
tion 12732 of this title, at the time of the mem- 
ber's retirement is subject to reduction under 
sections 5304 and 5305 of title 38, but only to 
the extent that the amount of the member's 
retired pay under chapter 61 of this title ex- 



ceeds the amount of retired pay to which the 
member would have been entitled under any 
other provision of law based upon the mem- 
ber's service in the uniformed services if the 
member had not been retired under chapter 61 
of this title. 

(2) Disability retirees with less than 20 
years of service. — Subsection (a) does not 
apply to a member retired under chapter 61 of 
this title with less than 20 years of service 
otherwise creditable under section 1405 of this 
title, or with less than 20 years of service com- 
puted under section 12732 of this title, at the 
time of the member's retirement. 

(c) Phase-in of Full Concurrent Receipt.— 
During the period beginning on January 1, 2004, 
and ending on December 31, 2013, retired pay 
payable to a qualified retiree that pursuant to 
the second sentence of subsection (a)(1) is sub- 
ject to this subsection shall be determined as 
follows: 

(1) Calendar year 2004. — For a month during 

2004, the amount of retired pay payable to a 
qualified retiree is the amount (if any) of re- 
tired pay in excess of the current baseline off- 
set plus the following: 

(A) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as total, $750. 

(B) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as 90 percent, $500. 

(C) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as 80 percent, $350. 

(D) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as 70 percent, $250. 

(E) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as 60 percent, $125. 

(F) For a month for which the retiree re- 
ceives veterans' disability compensation for 
a disability rated as 50 percent, $100. 

(2) Calendar year 2005.— For a month during 

2005, the amount of retired pay payable to a 
qualified retiree is the sum of— 

(A) the amount specified in paragraph (1) 
for that qualified retiree; and 

(B) 10 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount specified in paragraph (1) for that 
member's disability. 

(3) Calendar year 2006. — For a month during 

2006, the amount of retired pay payable to a 
qualified retiree is the sum of — 

(A) the amount determined under para- 
graph (2) for that qualified retiree; and 

(B) 20 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (2) for 
that qualified retiree. 

(4) Calendar year 2007.— For a month during 

2007, the amount of retired pay payable to a 
qualified retiree is the sum of— 

(A) the amount determined under para- 
graph (3) for that qualified retiree; and 

(B) 30 percent of the difference between (i) 
the current baseline offset, and (ii) the 
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amount determined under paragraph. (3) for 
that qualified retiree. 

(5) Calendar year 2008. — For a month during 

2008, the amount of retired pay payable to a 
qualified retiree is the sum of — 

(A) the amount determined under para- 
graph (4) for that qualified retiree; and 

(B) 40 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (4) for 
that qualified retiree. 

(6) Calendar year 2009. — For a month during 

2009, the amount of retired pay payable to a 
qualified retiree is the sum of— 

(A) the amount determined under para- 
graph (5) for that qualified retiree; and 

(B) 50 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (5) for 
that qualified retiree. 

(7) Calendar year 2010. — For a month during 

2010, the amount of retired pay payable to a 
qualified retiree is the sum of — 

(A) the amount determined under para- 
graph (6) for that qualified retiree; and 

(B) 60 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (6) for 
that qualified retiree. 

(8) Calendar year 2011.— For a month during 

2011, the amount of retired pay payable to a 
qualified retiree is the sum of— 

(A) the amount determined under para- 
graph (7) for that qualified retiree; and 

(B) 70 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (7) for 
that qualified retiree. 

(9) Calendar year 2012. — For a month during 

2012, the amount of retired pay payable to a 
qualified retiree is the sum of — 

(A) the amount determined under para- 
graph (8) for that qualified retiree; and 

(B) 80 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (8) for 
that qualified retiree. 

(10) Calendar year 2013.— For a month dur- 
ing 2013, the amount of retired pay payable to 
a qualified retiree is the sum of— 

(A) the amount determined under para- 
graph (9) for that qualified retiree; and 

(B) 90 percent of the difference between (i) 
the current baseline offset, and (ii) the 
amount determined under paragraph (9) for 
that qualified retiree. 

(11) General limitation. — Retired pay deter- 
mined under this subsection for a qualified re- 
tiree, if greater than the amount of retired 
pay otherwise applicable to that qualified re- 
tiree, shall be reduced to the amount of re- 
tired pay otherwise applicable to that quali- 
fied retiree. 

(d) Coordination With Combat-Related Spe- 
cial Compensation Program.— 

(1) In general. — A person who is a qualified 
retiree under this section and is also an eligi- 



ble combat-related disabled uniformed serv- 
ices retiree under section 1413a of this title 
may receive special compensation in accord- 
ance with that section or retired pay in ac- 
cordance with this section, but not both. 

(2) Annual open season. — The Secretary 
concerned shall provide for an annual period 
(referred to as an "open season") during which 
a person described in paragraph (1) shall have 
the right to make an election to change from 
receipt of special compensation in accordance 
with section 1413a of this title to receipt of re- 
tired pay in accordance with this section, or 
the reverse, as the case may be. Any such elec- 
tion shall be made under regulations pre- 
scribed by the Secretary concerned. Such reg- 
ulations shall provide for the form and manner 
for making such an election and shall provide 
for the date as of when such an election shall 
become effective. In the case of the Secretary 
of a military department, such regulations 
shall be subject to approval by the Secretary 
of Defense. 

(e) Definitions. — In this section: 

(1) Retired pay. — The term "retired pay" in- 
cludes retainer pay, emergency officers' retire- 
ment pay, and naval pension. 

(2) Veterans' disability compensation. — 
The term "veterans' disability compensation" 
has the meaning given the term "compensa- 
tion" in section 101(13) of title 38. 

(3) Disability rated as total. — The term 
"disability rated as total" means — 

(A) a disability, or combination of disabil- 
ities, that is rated as total under the stand- 
ard schedule of rating disabilities in use by 
the Department of Veterans Affairs; or 

(B) a disability, or combination of disabil- 
ities, for which the scheduled rating is less 
than total but for which a rating of total is 
assigned by reason of inability of the dis- 
abled person concerned to secure or follow a 
substantially gainful occupation as a result 
of disabilities for which veterans' disability 
compensation may be paid. 

(4) Current baseline offset. — 

(A) In general. — The term "current base- 
line offset" for any qualified retiree means 
the amount for any month that is the lesser 
of— 

(i) the amount of the applicable monthly 
retired pay of the qualified retiree for that 
month; and 

(ii) the amount of monthly veterans' dis- 
ability compensation to which the quali- 
fied retiree is entitled for that month. 

(B) Applicable retired pay.— In subpara- 
graph (A), the term "applicable retired pay" 
for a qualified retiree means the amount of 
monthly retired pay to which the qualified 
retiree is entitled, determined without re- 
gard to this section or sections 5304 and 5305 
of title 38, except that in the case of such a 
retiree who was retired under chapter 61 of 
this title, such amount is the amount of re- 
tired pay to which the member would have 
been entitled under any other provision of 
law based upon the member's service in the 
uniformed services if the member had not 
been retired under chapter 61 of this title. 
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(Added Pub. L. 107-107, div. A, title VI, § 641(a), 
Deo. 28, 2001, 115 Stat. 1149; amended Pub. L. 
108-136, div. A, title VI, § 641(a), Nov. 24, 2003, 117 
Stat. 1511; Pub. L. 108-375, div. A, title VI, §642, 
Oct. 28, 2004, 118 Stat. 1957; Pub. L. 109-163, div. 
A, title VI, §663, Jan. 6, 2006, 119 Stat. 3316; Pub. 
L. 110-181, div. A, title VI, § 642(a), Jan. 28, 2008, 
122 Stat. 157.) 

Amendments 

2008— Subsec. (a)(1). Pub. L. 110-181 substituted "ex- 
cept that payment of retired pay is subject to sub- 
section (c) only during the period beginning' on January 
1, 2004, and ending on December 31, 2004, In the case of 
the following:" for "except that in the case of a quali- 
fied retiree receiving veterans' disability compensation 
for a disability rated as 100 percent, payment of retired 
pay to such veteran Is subject to subsection (c) only 
during the period beginning on January 1, 2004, and 
ending on December 31, 2004, and in the case of a quali- 
fied retiree receiving veterans' disability compensation 
at the rate payable for a 100 percent disability by rea- 
son of a determination of individual unemployablllty, 
payment of retired pay to such veteran Is subject to 
subsection (c) only during the period beginning on Jan- 
uary 1, 2004, and ending on September 30, 2009." and 
added subpars. (A) and (B). 

2006— Subsec. (a)(1). Pub. L. 109-163 inserted ", and in 
the case of a qualified retiree receiving veterans' dis- 
ability compensation at the rate payable for a 100 per- 
cent disability by reason of a determination of individ- 
ual unemployablllty, payment of retired pay to such 
veteran is subject to subsection (c) only during the pe- 
riod beginning on January 1, 2004, and ending on Sep- 
tember 30, 2009" before period at end. 

2004— Subsec. (a)(1). Pub. L. 108-375, § 642(a), inserted 
before period at end ", except that in the case of a 
qualified retiree receiving veterans' disability com- 
pensation for a disability rated as 100 percent, payment 
of retired pay to such veteran is subject to subsection 
(c) only during the period beginning on January 1, 2004, 
and ending on December 31, 2004". 

Subsec. (c). Pub. L. 108-375, § 642(b), inserted "that 
pursuant to the second sentence of subsection (a)(1) is 
subject to this subsection" after "a qualified retiree" 
in introductory provisions. 

2003 — Pub. L. 108-136 amended section generally. Prior 
to amendment, section related to members eligible for 
retired pay who had service-connected disabilities: pay- 
ment of retired pay and veterans' disability compensa- 
tion; and contingent effectiveness based on enactment 
of offsetting legislation. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VI, § 642(b), Jan. 28, 2008, 
122 Stat. 157, provided that: 

"(1) IN general. — Subject to paragraph (2), the 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect as of December 31, 2004. 

"(2) Timing of payment of retroactive benefits. — 
Any amount payable for a period before October 1, 2008, 
by reason of the amendment made by subsection (a) 
shall not be paid until after that date." 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title VI, §641(e), Nov. 24, 2003, 
117 Stat. 1516, provided that: "The amendments made 
by subsections (a) and (b) [amending this section and 
repealing section 1413 of this title] shall take effect on 
January 1, 2004, and shall apply to payments for 
months beginning on or after that date." 

Prohibition of Retroactive Benefits 

Pub. L. 107-107, div. A, title VI, § 641(d), Dec. 28, 2001, 
115 Stat. 1150, provided that: "If the provisions of sub- 
section (a) of section 1414 of title 10, United States 
Code, becomes [sic] effective in accordance with sub- 
section (f) of that section, no benefit may be paid to 



any person by reason of those provisions for any period 
before the effective date specified in subsection (e) of 
that section." 

CHAPTER 73— ANNUITIES BASED ON 
RETIRED OR RETAINER PAY 

Subchapter Sec. 

I. Retired Serviceman's Family Protec- 

tion Plan 1431 

II. Survivor Benefit Plan 1447 

[III. Repealed] 

Amendments 

2004— Pub. L. 108-375, div. A, title VI, § 644(b)(2), Oct. 
28, 2004, 118 Stat. 1961, struck out item for subchapter 
III "Supplemental Survivor Benefit Plan", effective 
Apr. 1, 2008. 

1990— Pub. L. 101-510, div. A, title VI, §631(1), title 
XIV, §1484(0(4)(A), Nov. 5, 1990, 104 Stat. 1580, 1719, 
amended Pub. L. 101-189, § 1404(a)(2), see 1989 Amend- 
ment note below. 

1989— Pub. L. 101-189, div. A, title XIV, § 1404(a)(2), 
Nov. 29, 1989, 103 Stat. 1586, as amended by Pub. L. 
101-510, div. A, title VI, §631(1), title XIV, §1484(Z)(4)(A), 
Nov. 5, 1990, 104 Stat. 1580, 1719, added item for sub- 
chapter III, effective Apr. 1, 1992. 

1980— Pub. L. 96-513, title V, §511(54)(A), Dec. 12, 1980, 
94 Stat. 2925, amended chapter heading to read: "ANNU- 
ITIES BASED ON RETIRED OR RETAINER PAY". 

1972— Pub. L. 92-425, §1(1), Sept. 21, 1972, 86 Stat. 706, 
added subchapter analysis and amended chapter head- 
ing by inserting "; SURVIVOR BENEFIT PLAN" after 
"PAY" which could not be executed as directed in view 
of amendment by Pub. L. 87-381. 

1961— Pub. L. 87-381, §1(1), Oct. 4, 1961, 75 Stat. 810, 
substituted "RETIRED SERVICEMAN'S FAMILY 
PROTECTION PLAN" for "ANNUITIES BASED ON 
RETIRED OR RETAINER PAY" in chapter heading. 

SUBCHAPTER I— RETIRED SERVICEMAN'S 
FAMILY PROTECTION PLAN 

Sec. 

1431. Election of annuity: members of armed 

forces. 

1432. Election of annuity: former members of 

armed forces. 

1433. Mental incompetency of member. 

1434. Kinds of annuities that may be elected. 

1435. Eligible beneficiaries. 

1436. Computation of reduction in retired pay; 

withdrawal for severe financial hardship. 
1436a. Coverage paid up at 30 years and age 70. 

1437. Payment of annuity. 

1438. Deposits for amounts not deducted. 

1439. Refund of amounts deducted from retired pay. 

1440. Annuities not subject to legal process. 

1441. Annuities in addition to other payments. 

1442. Recovery of annuity erroneously paid. 
[1443. Repealed.] 

1444. Regulations; determinations. 

1444a. Regulations regarding payment of annuity to 
a representative payee. 

1445. Correction of administrative deficiencies. 

1446. Restriction on participation. 

Amendments 

1999— Pub. L. 106-65, div. A, title VI, § 655(b), Oct. 5, 
1999, 113 Stat. 667, added item 1436a. 

1991— Pub. L. 102-190, div. A, title VI, § 654(b)(2), Dec. 
5, 1991, 105 Stat. 1390, added item 1444a. 

1972— Pub. L. 92-425, §1(2)(B), (C), Sept. 21, 1972, 86 
Stat. 706, struck out item 1443 "Board of Actuaries", 
and struck out "reports to Congress" from item 1444. 

1961— Pub. L. 87-381, §6(2), (3), Oct. 4, 1961, 75 Stat. 812, 
inserted "; withdrawal for severe financial hardship" in 
item 1436, and added items 1445 and 1446. 

§ 1431. Election of annuity: members of armed 
forces 

(a) This section applies to all members of the 
armed forces except — 
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(1) members whose names are on a retired 
list other than a list maintained under section 
12774(a) of this title; 

(2) cadets at the United States Military 
Academy, the United States Air Force Acad- 
emy, or the Coast Guard Academy; and 

(3) midshipmen. 

(b) To provide an annuity under section 1434 of 
this title, a person covered by subsection (a) 
may elect to receive a reduced amount of the re- 
tired pay or retainer pay to which he may be- 
come entitled as a result of service in his armed 
force. Except as otherwise provided in this sec- 
tion, unless it is made before he completes nine- 
teen years of service for which he is entitled to 
credit in the computation of his basic pay, the 
election must be made at least two years before 
the first day for which retired pay or retainer 
pay is granted. However, if, because of military 
operations, a member is assigned to an isolated 
station or is missing, interned in a neutral coun- 
try, captured by a hostile force, or beleaguered 
or besieged, and for that reason is unable to 
make an election before completing nineteen 
years of that service, he may make the election, 
to become effective immediately, within one 
year after he ceases to be assigned to that sta- 
tion or returns to the jurisdiction of his armed 
force, as the case may be. A member to whom 
retired pay or retainer pay is granted retro- 
actively, and who is otherwise eligible to make 
an election, may make the election within nine- 
ty days after receiving notice that such pay has 
been granted to him. An election made after Au- 
gust 13, 1968, is not effective if — 

(1) the elector dies during the first thirty- 
day period he is entitled to retired pay as a re- 
sult of a physical condition which led to his 
being granted retired pay under chapter 61 of 
title 10 with a disability of 100 per centum 
under the standard schedule of rating disabil- 
ities in use by the Department of Veterans Af- 
fairs at the time of the determination of the 
per centum of his disability; 

(2) the disability was not the result of injury 
or disease received in line of duty as a direct 
result of armed conflict; and 

(3) his surviving spouse or children are enti- 
tled to dependency and indemnity compensa- 
tion under chapter 13 of title 38 based upon his 
death. 

(c) An election may be changed or revoked by 
the elector before the first day for which retired 
or retainer pay is granted. Unless it is made on 
the basis of restored mental competency under 
section 1433 of this title, or unless it is made be- 
fore the elector completes nineteen years of 
service for which he is entitled to credit in the 
computation of his basic pay (in which case only 
the latest change or revocation shall be effec- 
tive), the change or revocation is not effective if 
it is made less than two years before the first 
day for which retired or retainer pay is granted. 
The elector may, however, before the first day 
for which retired or retainer pay is granted, 
change or revoke his election (provided the 
change does not increase the amount of the an- 
nuity elected) to reflect a change in the marital 
or dependency status of the member or his fam- 
ily that is caused by death, divorce, annulment, 



remarriage, or acquisition of a child, if such 
change or revocation of election is made within 
two years of such change in marital or depend- 
ency status. 

(d) If an election made under this section is 
found to be void for any reason except fraud or 
willful intent of the member making the elec- 
tion, he may make a corrected election at any 
time within 90 days after he is notified in writ- 
ing that the election is void. A corrected elec- 
tion made under this subsection is effective as of 
the date of the voided election it replaces. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 108; Pub. L. 
85-861, §33(a)(ll), Sept. 2, 1958, 72 Stat. 1565; Pub. 
L. 87-381, §2, Oct. 4, 1961, 75 Stat. 810; Pub. L. 
90-485, §1(1), (2), Aug. 13, 1968, 82 Stat. 751; Pub. 
L. 96-513, title V, §511(55), Dec. 12, 1980, 94 Stat. 
2925; Pub. L. 99-145, title XIII, § 1301(a)(2), Nov. 8, 
1985, 99 Stat. 735; Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. 
L. 104-106, div. A, title XV, §1501(c)(17), Feb. 10, 
1996, 110 Stat. 499.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1431(a) 


37:371 (less (e) and (f)). 


Aug. 8, 1953. ch. 393. §§2 




37:372(a) (2d sentence). 


(less (e) and (f», 3(a) 


1431(b) 


37:372(a) (less 2d, 5th, 6th, 


(less 5th sentence), (b), 




and last sentences). 


67 Stat. 501, 502; Apr. 




37:372(b) (less last sen- 


29, 1954, ch. 176, 68 Stat. 




tence). 


64. 


1431(c) 


37:372(a) (6th and last 






sentences). 




1431(d) 


37:372(b) (last sentence). 





In subsection (a), the language of the revised sub- 
section Is substituted for 37:371(b) and (c), to make 
clear that the section was intended to include enlisted 
members and members of the Army, or the Air Force, 
without component. The words "the United States Air 
Force Academy" are inserted to reflect its establish- 
ment by the Air Force Academy Act (68 Stat. 47). The 
words "retirement pay" are omitted as covered by the 
words "retired pay". The words "equivalent pay" are 
omitted as surplusage. 37:371(c) (less 1st 21 words) is 
omitted as executed, since the persons described must 
have completed 18 years of the required service on the 
effective date of the source statute and exercised the 
option by 180 days after that date. 37:371(a) is omitted, 
since the revised chapter applies only to the armed 
forces. 37:371(d) is omitted, since the words "person en- 
titled to retired or retainer pay", or their equivalent, 
are used throughout the revised chapter. 37:371(g) is 
omitted, since the words "retired or retainer pay" are 
used throughout the revised chapter. 37:371(h) is omit- 
ted as unnecessary in view of the definitions contained 
in section 101(5), (7), and (8). 37:372(a) (2d sentence) is 
omitted as surplusage. 

In subsection (b), 37:372(a) (last 28 words of 1st sen- 
tence) is omitted as covered by section 1434 of this 
title. The words "or naval" are omitted as covered by 
the word "military". The last sentence is substituted 
for 37:372(a) (4th sentence, less 61st through 81st words). 
37:372(a) (3d sentence, and 61st through 85th words of 
4th sentence) and 37:372(b) (less last sentence) are omit- 
ted as executed. 

In subsection (c), the words "is retired or becomes en- 
titled to retired or retainer pay" are substituted for 
the words "his retirement" and "he retires" since, 
under sections 1331-1333 of this title, a person may be 
granted retired pay without having been retired. The 
last eight words are substituted for 37:372(a) (7th 
through 17th words of last sentence). 37:372(a) (last sen- 
tence, less 1st 17 words) is omitted as surplusage. 
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1958 Act 

The change makes clear that section 1431 applies to 
a person who, because of military operations, is miss- 
ing under any circumstances. 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted "sec- 
tion 12774(a)" for "section 1376(a)". 

1989— Subsec. (b)(1). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

1985— Subsec. (b)(3). Pub. L. 99-145 substituted "sur- 
viving spouse" for "widow". 

1980— Subsec. (b). Pub. L. 96-513 substituted "August 
13, 1968," for "the date of enactment of this amend- 
ment". 

1968— Subsec. (b). Pub. L. 90-485, §1(1), increased from 
eighteen to nineteen the number of years of service the 
annuitant must complete, decreased from three to two 
years before eligibility the time required to make an 
election, and inserted provisions that an election made 
after Aug. 13, 1968 will not be effective if the conditions 
of els. (1) to (3) are satisfied. 

Subsec. (c). Pub. L. 90-485, §1(2), decreased from three 
to two years before the first day for which retired or re- 
tainer pay is granted the time required to change or re- 
voke an election when the ground of restored mental 
competency is not present, inserted provision that any 
change or revocation in an election after the comple- 
tion of 19 years of service is effective if made before the 
first day for which retired or retainer pay is granted, 
and provided for a change or revocation in an election 
before the first day for which retired or retainer pay is 
granted when there is a change in marital or depend- 
ency status, if such change or revocation of election is 
made within two years of such change in marital or de- 
pendency status. 

1961— Subsec. (a). Pub. L. 87-381 substituted "other 
than a list maintained under section 1376(a) of this 
title" for "or who are in the Retired Reserve", redesig- 
nated pars. (4) and (5) as (2) and (3), and struck out 
former pars. (2) and (3) which related to reserves on an 
inactive status list, and members assigned to the inac- 
tive National Guard, respectively. 

Subsec. (b). Pub. L. 87-381 required that unless the 
election is made before 18 years of service, it must be 
made at least three years before the first day for which 
retired or retainer pay is granted, inserted assignment 
to an isolated station among the reasons permitting a 
delayed election, changed the period within which to 
make such delayed election from within six months 
after return to the jurisdiction of his armed force, to 
within one year after he ceases to be assigned to the 
isolated station or his return to the jurisdiction of his 
armed force, and if the member is retroactively granted 
retired or retainer pay, and is eligible for an election, 
he may elect within 90 days after notice of such grant. 

Subsec. (c). Pub. L. 87-381 substituted "the first day 
for which retired or retainer pay is granted" for "his 
retirement or before he becomes entitled to retired or 
retainer pay", the requirement that the change or rev- 
ocation is not effective if made less than 3 years before 
the first day for which retired or retainer pay is grant- 
ed, for a required period of five years after change or 
revocation before retirement or becoming entitled to 
retired or retainer pay, and deleted "If he revokes the 
election, he may not change or withdraw the revoca- 
tion." 

Subsec. (d). Pub. L. 87-381 substituted permission to 
make a corrected election within 90 days after notice 
that the election is void for any reason, except fraud or 
willful intent of the member making election, with 
such election effective as of the date of the election it 
replaces, for provisions which denied the ability to re- 
voke any election by a person retired or granted retired 
or retainer pay before Nov. 1, 1953, and who elected 
within 180 days after that date to receive reduced pay 
to provide for an annuity. 

1958— Subsec. (b). Pub. L. 85-861 struck out "in ac- 
tion" after "he is missing". 



Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

Section 6 of Pub. L. 90-485 provided in part that: 
"Clause (1) and clause (6) of section 1 [amending this 
section and section 1436 of this title], and sections 2, 3, 
and 4 of this Act [amending section 1331 [now 12731] of 
this title and enacting material set out as notes under 
this section] are effective on the date of enactment 
[Aug. 13, 1968]. Remaining provisions of this Act 
[amending this section and sections 1434, 1435, 1437, and 
1446 of this title, and enacting provisions set out as a 
note under this section] are effective on the first day of 
the third calendar month following the date of enact- 
ment." 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Short Title of 1978 Amendment 

Section 1 of Pub. L. 95-397, Sept. 30, 1978, 92 Stat. 843, 
provided: "That this Act [amending sections 1076, 1331 
[now 12731], 1434, and 1447 to 1452 of this title and enact- 
ing provisions set out as notes under sections 1076, 1434, 
1447, and 1448 of this title] may be cited as the 'Uni- 
formed Services Survivors' Benefits Amendments of 
1978'." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Provisions Effective for Certain Members on 
August 13, 1968 

Section 3 of Pub. L. 90-485 provided that: "For mem- 
bers to whom section 1431 of title 10, United States 
Code [this section], applies on the date of enactment of 
this Act [Aug. 13, 1968], the provisions of section 1434(c) 
of that title, as amended by this Act [section 1(3) of 
Pub. L. 90-485] are effective immediately and automati- 
cally". 

Election of Annuity Made Prior to August 13, 1968 

Section 4 of Pub. L. 90-485 provided that: "A retired 
member who elected an annuity under chapter 73 of 
title 10, United States Code [this chapter], before the 
date of enactment of this Act [Aug. 13, 1968], but did 
not make the election that was then provided by sec- 
tion 1434(c) of that title, may, before the first day of 
the thirteenth calendar month beginning after the date 
of enactment of this Act, make that election. That 
election becomes effective on the first day of the 
month following the month in which the election is 
made. Under regulations prescribed under section 
1444(a) of this title, on or before the effective date the 
retired member must pay the total additional amount 
that would otherwise have been deducted from his re- 
tired or retainer pay to reflect such an election, had it 
been effective when he retired, plus the interest which 
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would have accrued on that additional amount up to 
the effective date, except that if an undue hardship or 
financial burden would otherwise result payment may 
be made in from two to twelve monthly installments 
when the monthly amounts involved are $25, or less, or 
in from two to thirty-six monthly installments when 
the monthly amounts involved exceed $25. No amounts 
by which a member's retired or retainer pay was re- 
duced may be refunded to, or credited on behalf of, the 
retired member by virtue of an application made by 
him under this section. A retired member described in 
the first sentence of this section, who does not make 
the election provided under this section, will not be al- 
lowed under section 1436(b) of title 10, to reduce an an- 
nuity or withdraw from participation in an annuity 
program under that title." 

Elections Subject to Cost Tables Applicable on 
Date op Retirement; Annuities Payable to Bene- 
ficiaries Eligible Under Law in Effect the Day 
Prior to August 13, 1968 

Section 5 of Pub. L. 90-485 provided, effective on the 
first day of the third calendar month following Aug. 13, 
1968, that: "Notwithstanding any other provision of 
this Act [see Effective Date of 1968 Amendment note set 
out above], elections in effect on the date of enactment 
[Aug. 13, 1968] will remain under the cost tables appli- 
cable on the date of retirement, and the annuities pro- 
vided thereunder shall be payable to those eligible 
beneficiaries prescribed under the law in effect on the 
day prior to the date of enactment of this Act." 

Applicability of Provisions in Effect on the Day 
Prior to August 13, 1968 

Section 6 of Pub. L. 90-485 provided in part that: 
"Notwithstanding any other provision of this Act [see 
Effective Date of 1968 Amendment note set out above], 
any member to whom section 1431 of title 10, United 
States Code [this section], applies on the date of enact- 
ment of this Act [Aug. 13, 1968] may, before the first 
day of the thirteenth calendar month beginning after 
the date of enactment of this Act, submit a written ap- 
plication to the Secretary concerned requesting that an 
election or a change or revocation of election made by 
such member prior to the date of enactment of this Act 
shall continue to be governed by the provisions of sec- 
tion 1431(b) or (c) of title 10, United States Code [sub- 
sec, (b) or (c) of this section] as in effect on the day be- 
fore the date of enactment of this Act." 

Interim Authority for Selection of Commanders 
and Captains for Continuation on Active Duty 

Section 3(q) of Pub. L. 88-130 rendered election, 
change, or revocation of election under this section ef- 
fective if made prior to the convening date of the board 
which considers Coast Guard commanders and captains 
for continuation. 

Change or Revocation of an Election Filed Prior 
to October 4, 1961 

Section 7 of Pub. L. 87-381 provided that: "Any person 
who, before the date of enactment of this Act [Oct. 4, 
1961], has filed a change or revocation, subject to sec- 
tion 1431(c) of title 10, United States Code [subsec. (c) 
of this section], of an election made under section 
1431(b) of that title [subsec. (b) of this section], which 
change or revocation would be ineffective if the first 
day for which retired or retainer pay is granted were to 
be the date of enactment of this Act [Oct. 4, 1961], shall 
have that change or revocation become effective on 
that date, or three years after the date upon which it 
was filed, whichever is later." 

Provisions Applicable to Certain Persons Retiring 
After October 4, 1961, for Disability 

Section 8 of Pub. L. 87-381 provided that: "Any person 
who — 

"(1) made an election before the date of enactment 
of this Act [Oct. 4, 1961], which would be effective if 
he retired on the day before such date; and 



"(2) hereafter retires for physical disability before 
completing 18 years of service for which he is entitled 
to credit in the computation of his basic pay — 
shall be considered as having applicable to him all of 
the provisions of chapter 73 of title 10, United States 
Code [this chapter], existing on the date preceding the 
date of enactment of this Act [Oct. 4, 1961], except that 
any revocation or change of an election is not effective 
until three years after the date of filing such revoca- 
tion or change, or the date of enactment of this Act 
[Oct. 4, 1961], whichever is later." 

Change or Revocation of Election by Certain 
Colonels and Lieutenant Colonels 

Pub. L. 86-616, §11, July 12, 1960, 74 Stat. 396, provided 
that: "Notwithstanding section 1431 of title 10, United 
States Code [this section], a change or revocation of an 
election made under that section by an officer who is 
retired under section 10 of this Act [set out as a note 
under section 3297 of this title] is effective if made at 
such a time that it would have been effective had he 
been retired on the earliest date prescribed for an offi- 
cer of his kind by section 3916, 3921, 8916, or 8921 of title 
10, as appropriate." 

Change or Revocation of Election by Certain Of- 
ficers of Regular Navy and Regular Marine 
Corps 

Pub. L. 86-616, §13, July 12, 1960, 74 Stat. 396, provided 
that: "An officer who has been considered but not rec- 
ommended for continuation on the active list under 
section 1 of the Act of August 11, 1959. Public Law 
86-155 (73 Stat. 333) [set out as a note under section 5701 
of this title], and who retired or retires voluntarily be- 
fore the second day of the month following the month 
in which this Act is enacted [July 1960], may, within six 
months following the enactment of this Act [July 12, 
1960], affirm a change or revocation of an election made 
under section 1431 of title 10, United States Code [this 
section], before his retirement, if the change or revoca- 
tion would have been effective under section 3 of the 
Act of August 11, 1959, Public Law 86-155, as amended 
by this Act [set out as a note under section 5701 of this 
title], but for his voluntary retirement. If an officer 
takes no action under this section, his currently valid 
election under section 1431 of title 10, United States 
Code [this section], shall remain unchanged. The com- 
putation of the revised reduction in retired pay in the 
case of an officer who affirms a change of election 
under this section shall be in accordance with section 
1436 of title 10, United States Code, and according to 
the conditions that existed on the day the officer be- 
came eligible for retired pay. An affirmation or revoca- 
tion made under this section is effective on the first 
day of the month in which made. No refund may be 
made and no additional payment may be required with 
respect to any period before that date." 

Election of Annuity by Certain Personnel 

Pub. L. 86-197, §4, Aug. 25, 1959, 73 Stat. 426, provided 
that: "Any person who, on the effective date of this Act 
[August 25, 1959], would not have completed 18 years of 
service for which he is entitled to credit in the com- 
putation of his basic pay under the laws in effect prior 
to the effective date of this Act, and who, as a result 
of the enactment of this Act [amending sections 1332 
[now 12732], 3683, 3926, 6324, 8683 and 8926 of this title, 
and enacting provisions set out as notes under sections 
3441 and 12732 of this title], is credited with more than 
17 years of such service, shall be allowed twelve months 
from the effective date of this Act to make the election 
provided by section 1431(b) of title 10, United States 
Code [subsection (b) of this section], notwithstanding 
the requirement of the second sentence of that sec- 
tion." 

Change or Revocation of Election by Certain 
Officers 

Effective date of change or revocation of election by 
certain officers, see section 3 of Pub. L. 86-155, Aug. 11, 
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1959, 73 Stat. 336, set out as a note under section 5701 of 
this title. 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

§ 1432. Election of annuity: former members of 
armed forces 

A person who was a former member of an 
armed force on November 1, 1953, and who is 
granted retired or retainer pay after that date, 
may, at the time he is granted that pay, make 
an election as provided in section 1431 of this 
title. 

(Aug. 10, 1956, eh. 1041, 70A Stat. 109.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1432 


37:372(a) (5th sentence). 


Aug. 8, 1953, ch. 393, §3(a) 
(5th sentence), 67 Stat. 
502. 





§ 1433. Mental incompetency of member 

If a person who would be entitled to make an 
election under section 1431 or 1432 of this title is 
determined to be mentally incompetent by med- 
ical officers of the armed force concerned or of 
the Department of Veterans Affairs, or by a 
court of competent jurisdiction, and for that 
reason cannot make the election within the pre- 
scribed time, the Secretary concerned may 
make an election for that person upon the re- 
quest of his spouse or, if there is no spouse, of 
his children who would be eligible to be made 
beneficiaries under section 1435 of this title. If 
the person for whom the Secretary has made an 
election is later determined to be mentally com- 
petent by medical officers of the Department of 
Veterans Affairs or by a court of competent ju- 
risdiction, he may, within 180 days after that de- 
termination, change or revoke that election. 
However, deductions made from his retired or 
retainer pay before that date may not be re- 
funded. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 109; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1433 


37:372 (less (a) and (b)). 


Aug. 8. 1953, ch. 393, §3 






(less (a) and (b)), 67 






Stat. 502. 



The first 19 words are substituted for 37:372(c) (1st 9 
words). The words "who would be eligible to be made 



beneficiaries under section 1435 of this title" are in- 
serted to reflect the limitations in 37:371(f). The words 
"for that reason cannot" are substituted for the words 
"because of such mental incompetency is incapable of". 
The words "or is adjudged mentally incompetent", 
"provided for in this section", and "where appropriate 
is subsequently adjudged mentally competent" are 
omitted as surplusage. The last sentence is substituted 
for 37:372(c) (last sentence). 

Amendments 

1989— Pub. L. 101-189 substituted "Department of Vet- 
erans Affairs" for "Veterans' Administration" in two 
places. 

§ 1434. Kinds of annuities that may be elected 

(a) The annuity that a person is entitled to 
elect under section 1431 or 1432 of this title shall, 
in conformance with actuarial tables selected by 
the Board of Actuaries under section 1436(a) of 
this title, be the amount specified by the elector 
at the time of the election, but not more than 50 
percent nor less than 12V2 percent of his retired 
or retainer pay, in no case less than $25. He may 
make the annuity payable — 

(1) to, or on behalf of, the surviving spouse, 
ending when the spouse dies or, if the spouse 
remarries before age 60, when the spouse re- 
marries; 

(2) in equal shares to, or on behalf of, the 
surviving children eligible for the annuity at 
the time each payment is due, ending when 
there is no surviving eligible child; or 

(3) to, or on behalf of, the surviving spouse, 
and after the death of that spouse or the re- 
marriage of that spouse before age 60, in equal 
shares to, or on behalf of, the surviving eligi- 
ble children, ending when there is no surviving 
eligible child. 

(b) A person may elect to provide both the an- 
nuity provided in clause (1) of subsection (a) and 
that provided in clause (2) of subsection (a), but 
the combined amount of the annuities may not 
be more than 50 percent nor less than 12Vz per- 
cent of his retired or retainer pay but in no case 
less than $25. 

(c) An election of any annuity under clause (1) 
or (2) of subsection (a), or any combination of 
annuities under subsection (b), shall provide 
that no deduction may be made from the elec- 
tor's retired or retainer pay after the last day of 
the month in which there is no beneficiary who 
would be eligible for the annuity if the elector 
died. For the purposes of the preceding sentence, 
a child (other than a child who is incapable of 
supporting himself because of a mental defect or 
physical incapacity existing before his eight- 
eenth birthday) who is at least eighteen, but 
under twenty- three years of age, and who is not 
pursuing a course of study or training defined in 
section 1435 of this title, shall be considered an 
eligible beneficiary unless the Secretary con- 
cerned approves an application submitted by the 
member under section 1436(b)(4) of this title. An 
election of an annuity under clause (3) of sub- 
section (a) shall provide that no deduction may 
be made from the elector's retired or retainer 
pay after the last day of the month in which 
there is no eligible spouse because of death or 
divorce. 

(d) Under regulations prescribed under section 
1444(a) of this title, a person may, before or after 
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the first day for which retired or retainer pay is 
granted, provided for allocating, during the pe- 
riod of the surviving spouse's eligibility, a part 
of the annuity under subsection (a)(3) for pay- 
ment to those of his surviving children who are 
not children of that spouse. 

(e) Whenever there is an increase in retired 
and retainer pay under section 1401a of this 
title, each annuity that is payable under this 
subchapter on the day before the effective date 
of that increase to a spouse or child of a member 
who died on or before March 20, 1974, shall be in- 
creased by the same percentage as the percent- 
age of that increase, effective on the effective 
date of that increase. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 109; Pub. L. 
87-381, §3, Oct. 4, 1961, 75 Stat. 811; Pub. L. 90-485, 
§1(3), Aug. 13, 1968, 82 Stat. 751; Pub. L. 95-397, 
title I, § 101(a), Sept. 30, 1978, 92 Stat. 843; Pub. L. 
96-513, title V, §511(56), Dec. 12, 1980, 94 Stat. 
2925.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1434(a) 


37:373(a) (less 4th par.). 


Aug. 8. 1953, oh. 393, §4 


1434(b) 


37:373(b). 


(less (o) and (d)), 67 


1434(0) 


37:373(a)(4th par.). 


Stat. 502. 



In subsection (a), the first 17 words are substituted 
for 37:373(a) (1st 26 words of 1st sentence). The words 
"may be 50, 25, or 12V2 percent" are substituted for the 
words "in such amount, expressed as a percentage of 
the reduced amount of his retired pay * * * in amounts 
equal to one-half, one-quarter or one-eighth". 37:373(a) 
(last 53 words of 1st sentence of 2d par., and last 53 
words of 1st sentence of 3d par.) is omitted as covered 
by section 1435(2) of this title. Clause (1) is substituted 
for 37:373(a)(l). Clause (2) is substituted for 37:373(a)(2) 
(less last 53 words of 1st sentence). Clause (3) is sub- 
stituted for 37:373(a)(3) (less last 53 words of 1st sen- 
tence). The word "eligible" is inserted in clauses (2) 
and (3) to reflect the limitations in 37:371(f). 

In subsection (c), the first 11 words are substituted 
for 37:373(a)(4) (1st 24 words). The words "the annuity" 
are substituted for the words "an annuity payable 
under the election made by him". 

Amendments 

1980— Subsecs. (a), (b). Pub. L. 96-513 substituted "per- 
cent" for "per centum" wherever appearing. 

1978— Subsec. (a)(1). Pub. L. 95-397, § 101(a)(1), sub- 
stituted "or, if the spouse remarries before age 60, when 
the spouse remarries" for "or remarries". 

Subsec. (a)(3). Pub. L. 95-397, § 101(a)(2), substituted 
"of that spouse or the remarriage of that spouse before 
age 60" for "or remarriage of that spouse". 

Subsec. (e). Pub. L. 95-397, § 101(a)(3), added subsec. 
(e). 

1968 — Subsec. (a). Pub. L. 90-485 substituted provi- 
sions allowing election of an annuity amount, in con- 
formance with the selected actuarial tables, of not 
more than 50 percent nor less than I2V2 percent of re- 
tired or retired or retainer pay, but in no case less than 
$25, for provisions allowing election of an annuity 
amount of 50, 25, or 12V2 percent of reduced retired or 
retainer pay. 

Subsec. (b). Pub. L. 90-485 substituted provisions that 
the combined amount of annuities may not be more 
than 50 percent nor less than 12y2 percent of retired or 
retainer pay, but in no case less than $25, for provisions 
that the combined amount of annuities may be only 25 
or I2V2 percent of reduced retired or retainer pay and 
provisions that the reduction in retired or retainer pay 
on account of each annuity, and the amount of each an- 
nuity, be determined in the same manner that it would 



be determined if the other annuity had not been elect- 
ed. 

Subsec. (c). Pub. L. 90-485 made mandatory the provi- 
sions that an election of any annuity under els. (1) or 
(2) of subsec. (a), or any combination of annuities under 
subsec. (b), and the provision that an election of an an- 
nuity under cl. (3) of subsec. (a) shall provide that no 
deduction may be made from the elector's retired or re- 
tainer pay after the last day of the month in which 
there is no beneficiary who would be eligible for the an- 
nuity if the elector died or there is no eligible spouse 
because of death or divorce, respectively, and inserted 
provision determining what constitutes an eligible ben- 
eficiary. 

Subsec. (d). Pub. L. 90-485 reenacted subsec. (d) with- 
out change. 

1961— Subsec. (b). Pub. L. 87-381, §3(1), substituted 
permission to elect only 25 or I2V2 percent of the mem- 
ber's reduced retired or retainer pay for each annuity 
for provisions limiting the combined amount of the an- 
nuities to not more than 50 percent or the reduced pay, 
and added that the reduction in pay on account of each 
annuity, and the amount of each annuity, shall be de- 
termined as if the other annuity had not been elected. 

Subsec. (d). Pub. L. 87-381, §3(2), added subsec. (d). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Section 101(b) of Pub. L. 95-397 provided that: "No 
benefits shall accrue to any person by virtue of the 
amendments made by subsection (a) [amending this 
section] for any period prior to the first day of the first 
calendar month following the month in which this Act 
is enacted [Sept. 1978] or October 1, 1978, whichever is 
later." 

Effective Date of 1968 Amendment 

For effective date of amendment by Pub. L. 90-485, 
see section 6 of Pub. L. 90-485, set out as a note under 
section 1431 of this title. 

Increase in Amount of Annuity Payable Under 
Retired Serviceman's Family Protection Plan 

Section 102 of Pub. L. 95-397 provided that: "Each an- 
nuity that is payable under subchapter I of chapter 73 
of title 10, United States Code, on the day before the 
date of the enactment of this Act [Sept. 30, 1978] to a 
spouse or child of a member of the uniformed services 
who died on or before March 20, 1974, shall be increased 
effective as of the first day of the first calendar month 
following the month in which this Act [See Short Title 
note set out under section 1431 of this title] is enacted 
[September 1978], or as of October 1, 1978, whichever is 
later, by the percentage increase in retired and retainer 
pay under section 1401a of that title since September 
21, 1972." 

Provisions Effective for Certain Members on 
August 13, 1968 

Provisions of this section as amended by Pub. L. 
90-485 effective immediately and automatically for 
members to whom section 1431 of this title applies on 
Aug. 13, 1968, see section 3 of Pub. L. 90-485, set out as 
a note under section 1431 of this title. 

§ 1435. Eligible beneficiaries 

Only the following persons are eligible to be 
made the beneficiaries of, or to receive pay- 
ments under, an annuity elected under this sub- 
chapter by a member of the armed forces: 

(1) The spouse of the member on the date 
when the member is retired or becomes enti- 
tled to retired or retainer pay or, if the mem- 
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ber was already retired or entitled to retired 
or retainer pay on November 1, 1953, the 
spouse on that date. 
(2) The children of the member who are — 

(A) unmarried; 

(B) under eighteen years of age, or incapa- 
ble of supporting themselves because of a 
mental defect or physical incapacity exist- 
ing before their eighteenth birthday, or at 
least eighteen, but under twenty- three, 
years of age and pursuing a full-time course 
of study or training in a high school, trade 
school, technical or vocational institute, 
junior college, college, university, or com- 
parable recognized educational institution; 

(C) legitimate or adopted children of, or 
stepchildren in fact dependent for their sup- 
port upon, the member; 

(D) living on the date when the member is 
retired or becomes entitled to retired or re- 
tainer pay or, if the member was already re- 
tired or entitled to retired or retainer pay on 
November 1, 1953, living on that date; and 

(E) born on or before the date prescribed in 
clause (D). 

For the purposes of clause (2)(B), a child is con- 
sidered to be pursuing a full-time course of 
study or training during an interval between 
school years that does not exceed one hundred 
and fifty days if he has demonstrated to the sat- 
isfaction of the Secretary concerned that he has 
a bonafide intention of commencing, resuming, 
or continuing to pursue a full-time course of 
study or training in a recognized educational in- 
stitution immediately after that interval. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 110; Pub. L. 
90-485, §1(4), (5), Aug. 13, 1968, 82 Stat. 752; Pub. 
L. 92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1435(1) 
1435(2) 


37:371(e). 
37:371(f). 


Aug. 8. 1953, ch. 393, 
§2(e), (f), 67 Stat. 501. 



In clauses (1) and (2), the words "is retired or becomes 
entitled to retired or retainer pay" are substituted for 
the words "retired member", since the words "retired 
member", as defined in the source statute, included 
former members who have been awarded that pay. 

In clause (1), the words " 'widow' includes a widower" 
are omitted as covered by the definition of "spouse" In 
section 101(32) of this title. 

Amendments 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

1968— Pub. L. 90-485 inserted provisions in cl. (2)(B) 
concerning children of the member who are at least 18, 
but under 23 and pursuing a full-time course of study or 
training and inserted text following cl. (2)(E) relating 
to children considered to be pursuing a full-time course 
of study or training. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-485 effective on first day of 
third calendar month following Aug. 13, 1968, see sec- 
tion 6 of Pub. L. 90-485, set out as a note under section 
1431 of this title. 

§ 1436. Computation of reduction in retired pay; 
withdrawal for severe financial hardship 

(a) The reduction in the retired or retainer 
pay of any person who elects an annuity under 



this subchapter shall be computed by the armed 
force concerned as of the date when the person 
becomes eligible for that pay but without regard 
to any increase in that pay to reflect changes in 
the Consumer Price Index. It shall be computed 
under an actuarial equivalent method based on 
(1) appropriate actuarial tables selected by the 
Board of Actuaries, and (2) an interest rate of 3 
percent a year, or such other rate as the Sec- 
retary of the Treasury, after considering the av- 
erage yield on outstanding marketable long- 
term obligations of the United States during the 
preceding six months, may specify by August 1 
of any year for the following year. The method 
and tables shall be those in effect on the date as 
of which the computation is made. 

(b) Under regulations prescribed under section 
1444(a) of this title, the Secretary concerned 
may, upon application by the retired member, 
allow the member — 

(1) to reduce the amount of the annuity spec- 
ified by him under section 1434(a) and 1434(b) 
of this title but to not less than the prescribed 
minimum; or 

(2) to withdraw from participation in an an- 
nuity program under this title; or 

(3) to elect the annuity provided under 
clause (1) of section 1434(a) of this title in 
place of the annuity provided under clause (3) 
of such section, if on the first day for which 
retired or retainer pay is granted the member 
had in effect a valid election under clause (3) 
of such section, and he does not have a child 
beneficiary who would be eligible for the annu- 
ity provided under clause (3) of such section. 
For this purpose, a child (other than a child 
who is incapable of supporting himself because 
of a mental defect or physical incapacity ex- 
isting before his eighteenth birthday) who is 
at least eighteen, but under twenty-three 
years of age shall not be considered an eligible 
beneficiary; or 

(4) to elect that a child (other than a child 
who is incapable of supporting himself because 
of a mental defect or physical incapacity ex- 
isting before his eighteenth birthday) who is 
at least eighteen, but under twenty-three 
years of age shall not be considered eligible for 
the annuity provided under clause (2) of sec- 
tion 1434(a) of this title, or for an annuity pro- 
vided under section 1434(b) of this title, if on 
the first day for which retired or retainer pay 
is granted the member had in effect a valid 
election under clause (2) of section 1434(a) of 
this title, or under section 1434(b) of this title. 

A retired member may not reduce an annuity 
under clause (1) of this subsection, or withdraw 
under clause (2) of this subsection, earlier than 
the first day of the seventh calendar month be- 
ginning after he applies for reduction or with- 
drawal. A change of election under clause (3) of 
this subsection shall be effective on the first day 
of the month following the month in which ap- 
plication is made. An election under clause (4) of 
this subsection shall be effective on the first day 
of the month following the month in which ap- 
plication is made and, if on the effective date 
there is no surviving child who would be eligible 
for an annuity provided under clause (2) of sec- 
tion 1434(a), or under section 1434(b), of this title 
if the elector died, no deduction shall be made 
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for such an annuity to, or on behalf of, a child 
from the elector's retired or retainer pay for 
that month or any subsequent month. No 
amounts by which a member's retired or re- 
tainer pay is reduced prior to the effective date 
of a reduction of annuity, withdrawal, change of 
election, or election under this subsection may 
be refunded to, or credited on behalf of, the 
member by virtue of an application made by him 
under this subsection. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 110; Pub. L. 
87-381, §4, Oct. 4, 1961, 75 Stat. 811; Pub. L. 90-207, 
§ 2(a)(3), Dec. 16, 1967, 81 Stat. 653; Pub. L. 90-485, 
§1(6), Aug. 13, 1968, 82 Stat. 753; Pub. L. 92-425, 
§1(2)(A), Sept. 21, 1972, 86 Stat. 706; Pub. L. 
104-106, div. A, title XV, § 1505(c), Feb. 10, 1996, 
110 Stat. 514.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1436 


37:373(c). 


Aug. 8, 1953, oh. 393, 
§4(o), 67 Stat. 503. 





The words "of any person who elects an annuity" are 
substituted for the words "of an active or retired mem- 
ber who has made an election". The words "In each in- 
dividual case" and "designated In section 8" are omit- 
ted as surplusage. The words "and as of the date of 
election in the case of a retired member" are omitted 
as executed. 37:373(c) (1st 23 words of last sentence) Is 
omitted as otherwise covered by the language of the re- 
vised section. 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 made technical cor- 
rection to directory language of Pub. L. 90-485, §1(6). 
See 1968 Amendment note below. 

1972— Subsec. (a). Pub. L. 92-425 substituted "sub- 
chapter" for "chapter". 

1968— Subsec. (b). Pub. L. 90-485, as amended by Pub. 
L. 104-106, substituted provisions authorizing the Sec- 
retary to allow the member to reduce the amount of 
the annuity, allow the member to withdraw from par- 
ticipation In an annuity program, allow the member to 
elect the annuity provided in section 1434(a)(1) in place 
of the annuity provided in section 1434(a)(3) under the 
specified conditions, and allow the member to elect 
that a child at least 18, but under 23, not be eligible for 
the specified annuities, setting forth the times when 
such reduction, withdrawal, or change of election may 
take place, and disallowing the refunding or crediting 
of any amount previously withheld, for provisions au- 
thorizing the Secretary to allow the member to with- 
draw from participation In an annuity program when- 
ever the Secretary considers it necessary because of the 
member's severe financial hardship, the absence of an 
eligible beneficiary not of itself to be a basis for such 
action. 

1967— Subsec. (a). Pub. L. 90-207 Inserted "but without 
regard to any Increase In that pay to reflect changes in 
the Consumer Price Index" after "that pay". 

1961 — Pub. L. 87-381 designated existing provisions as 
subsec. (a), added subsec. (b), and inserted 
"; withdrawal for severe financial hardship" in section 
catchline. 

Effective Date of 1996 Amendment 

Section 1505(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective Aug. 13, 
1968, and as if included in Pub. L. 90-485 as originally 
enacted. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-485 effective Aug. 13, 1968, 
see section 6 of Pub. L. 90-485, set out as a note under 
section 1431 of this title. 



Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

§ 1436a. Coverage paid up at 30 years and age 70 

Effective October 1, 2008, a reduction under 
this subchapter in the retired or retainer pay of 
a person electing an annuity under this sub- 
chapter may not be made for any month after 
the later of — 

(1) the month that is the 360th month for 
which that person's retired or retainer pay is 
reduced pursuant to such an election; and 

(2) the month during which that person at- 
tains 70 years of age. 

(Added Pub. L. 106-65, div. A, title VI, § 655(a), 
Oct. 5, 1999, 113 Stat. 667.) 

§ 1437. Payment of annuity 

(a) Except as provided in subsections (b) and 
(c), each annuity payable under this subchapter 
accrues as of the first day of the month in which 
the person upon whose pay the annuity is based 
dies. Payments shall be made in equal install- 
ments and not later than the fifteenth day of 
each month following that month. However, no 
annuity accrues for the month in which entitle- 
ment thereto ends. The monthly amount of an 
annuity payable under this subchapter, if not a 
multiple of $1, shall be rounded to the next 
lower multiple of $1. 

(b) Each annuity payable to or on behalf of an 
eligible child (other than a child who is incapa- 
ble of supporting himself because of a mental de- 
fect or physical incapacity existing before his 
eighteenth birthday) as defined in section 
1435(2)(B) of this title who is at least eighteen 
years of age and pursuing a full-time course of 
study or training at a recognized educational in- 
stitution, accrues — 

(1) as of the first day of the month in which 
the member upon whose pay the annuity is 
based dies, if the eligible child's eighteenth 
birthday occurs in the same or a preceding 
month. 

(2) as of the first day of the month in which 
the eighteenth birthday of an eligible child oc- 
curs, if the member upon whose pay the annu- 
ity is based died in a preceding month. 

(3) as of the first day of the month in which 
a child first becomes or again becomes eligi- 
ble, if that eligible child's eighteenth birthday 
and the death of the member upon whose pay 
the annuity is based both occurred in a preced- 
ing month or months. 

However, no such annuity is payable or accrues 
for any month before November 1, 1968. 

(c) (1) Upon application of the beneficiary of a 
member entitled to retired or retainer pay 
whose retired or retainer pay has been sus- 
pended because the member has been determined 
to be missing, the Secretary concerned may de- 
termine for purposes of this subchapter that the 
member is presumed dead. Any such determina- 
tion shall be made in accordance with regula- 
tions prescribed under section 1444(a) of this 
title. The Secretary concerned may not make a 
determination for purposes of this subchapter 
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that a member is presumed dead unless he 
finds — 

(A) that the member has been missing for at 
least 30 days; and 

(B) that the circumstances under which the 
member is missing would lead a reasonably 
prudent person to conclude that the member is 
dead. 

(2) Upon a determination under paragraph (1) 
with respect to a member, an annuity otherwise 
payable under this subchapter shall be paid as if 
the member died on the date as of which the re- 
tired or retainer pay of the member was sus- 
pended. 

(3) (A) If, after a determination under para- 
graph (1), the Secretary concerned determines 
that the member is alive, any annuity being 
paid under this subchapter by reason of this sub- 
section shall be promptly terminated and the 
total amount of any annuity payments made by 
reason of this subsection shall constitute a debt 
to the United States which may be collected or 
offset — 

(i) from any retired or retainer pay other- 
wise payable to the member; 

(ii) if the member is entitled to compensa- 
tion under chapter 11 of title 38, from that 
compensation; or 

(iii) if the member is entitled to any other 
payment from the United States, from that 
payment. 

(B) If the member dies before the full recovery 
of the amount of annuity payments described in 
subparagraph (A) has been made by the United 
States, the remaining amount of such annuity 
payments may be collected from the member's 
beneficiary under this subchapter if that bene- 
ficiary was the recipient of the annuity pay- 
ments made by reason of this subsection. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 110; Pub. L. 
90-485, §1(7), Aug. 13, 1968, 82 Stat. 753; Pub. L. 
92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706; Pub. 
L. 96-513, title V, §511(57), Dec. 12, 1980, 94 Stat. 
2925; Pub. L. 98-94, title IX, §922(a)(14)(A), Sept. 
24, 1983, 97 Stat. 642; Pub. L. 98-525, title VI, 
§ 642(a)(1), Oct. 19, 1984, 98 Stat. 2545; Pub. L. 
99-145, title XIII, § 1303(a)(9), Nov. 8, 1985, 99 Stat. 
739.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1437 


37:379. 


Aug-. 8. 1953, ch. 393, §10, 
67 Stat. 504. 





The words "the person upon whose reduced pay the 
annuity is based" are substituted for the words "the re- 
tired member" since persons other than retired mem- 
bers may elect an annuity. The words "due and" and 
"or be paid" are omitted as surplusage. 



Amendments 

1985— Subsec. (c)(3)(A). Pub. L. 99-145 struck out 
"(notwithstanding section 144 of this title)" after 
"which". 

1984— Subsec. (a). Pub. L. 98-525, § 642(a)(1)(A), sub- 
stituted "subsections (b) and (c)," for "subsection (b)". 

Subsec. (c). Pub. L. 98-525, § 642(a)(1)(B), added subsec. 
(c). 

1983— Subsec. (a). Pub. L. 98-94 inserted "The monthly 
amount of an annuity payable under this subchapter, if 
not a multiple of $1, shall be rounded to the next lower 
multiple of $1." 



1980— Subsec. (b). Pub. L. 96-513 substituted "before 
November 1, 1968" for "prior to the effective date of 
this subsection". 

1972— Subsec. (a). Pub. L. 92-425 substituted "sub- 
chapter" for "chapter". 

1968 — Pub. Li. 90-485 designated existing provisions as 
subsec. (a), inserted "Except as provided in subsection 
(b)", substituted "whose pay" for "whose reduced pay", 
and added subsec. (b). 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 922(e) of Pub. L. 98-94, set out as a note under 
section 1401 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

For effective date of amendment by Pub. L. 90-485, 
see section 6 of Pub. L. 90-485, set out as a note under 
section 1431 of this title. 

§ 1438. Deposits for amounts not deducted 

If, for any period, a person who has been re- 
tired or has become entitled to retired or re- 
tainer pay, and who has elected an annuity 
under this subchapter, is not entitled to retired 
or retainer pay, he must deposit in the Treasury 
the amount that would otherwise have been de- 
ducted from his pay for that period to provide 
the annuity. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 110; Pub. L. 
92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1438 


37:374. 


Aug. 8, 1953. oh. 393, §5, 
67 Stat. 504. 





The words "a person who has been retired or has be- 
come entitled to retired or retainer pay, and who has 
elected an annuity under this chapter" are substituted 
for the words "a retired member of a uniformed service 
who has made the election specified in section 372 of 
this title", since the revised chapter applies to persons 
who are receiving retired pay as well as retired mem- 
bers. The word "otherwise" is substituted for the words 
"had he been receiving that pay". The words "to pro- 
vide the annuity" are inserted for clarity. 

Amendments 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

§ 1439. Refund of amounts deducted from retired 

pay 

If a person whose name is on the temporary 
disability retired list of an armed force, and who 
has elected an annuity under this subchapter, 
has his name removed from that list for any rea- 
son other than retirement or grant of retired 
pay, he is entitled to a refund of the difference 
between the amount by which his retired pay 
was reduced to provide the annuity and the cost 
of an amount of term insurance equal to the 
protection provided for his dependents during 
the period that he was on that list. 

(Aug. 10, 1956, ch. 1041, 70A Stat. Ill; Pub. L. 
92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1439 


37:373(d). 


Aug. 8, 1953, oh. 393, 
§4(d), 67 Stat. 503. 





The words "person whose name is on" are substituted 
for the words "Any active member or former member 
on the". The words "is entitled to a refund" are sub- 
stituted for the words "shall have refunded to him". 
The words "permanent", "a sum which represents", 
and "in accordance with his election under section 372 
of this title" are omitted as surplusage. The words "re- 
tirement or grant of retired pay" are substituted for 
the words "permanent retirement", since under chap- 
ter 67 of this title a member of the Army or Air Force 
may be granted retired pay without being retired. 

Amendments 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

§ 1440. Annuities not subject to legal process 

Except as provided in section 1437(c)(3)(B) of 
this title, no annuity payable under this sub- 
chapter is assignable or subject to execution, 
levy, attachment, garnishment, or other legal 
process. 

(Aug. 10, 1956, ch. 1041, 70A Stat. Ill; Pub. L. 
92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706; Pub. 
L. 98-525, title VI, § 642(a)(2), Oct. 19, 1984, 98 
Stat. 2546; Pub. L. 99-145, title XIII, §1303(a)(10), 
Nov. 8, 1985, 99 Stat. 739.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1440 


37:378. 


Aug-. 8. 1953, ch. 393, §9. 
67 Stat. 504. 





The words "either in law or equity" are omitted as 
surplusage. 



Amendments 

1985— Pub. L. 99-145 substituted "1437(c)(3)(B)" for 
"1437(c)(3)". 

1984 — Pub. L. 98-525 substituted "Except as provided 
in section 1437(c)(3) of this title, no" for "No". 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

§ 1441. Annuities in addition to other payments 

An annuity under this subchapter is in addi- 
tion to any pension or other payment to which 
the beneficiary is entitled under any other pro- 
vision of law, and may not be considered as in- 
come under any law administered by the Depart- 
ment of Veterans Affairs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. Ill; Pub. L. 
85-857, §13(v)(l), Sept. 2, 1958, 72 Stat. 1266; Pub. 
L. 85-861, §1(31B), Sept. 2, 1958, 72 Stat. 1452; Pub. 
L. 86-211, §8(a), Aug. 29, 1959, 73 Stat. 436; Pub. L. 

91- 588, §8(b), Dec. 24, 1970, 84 Stat. 1584; Pub. L. 

92- 425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706; Pub. 
L. 101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1441 


37:380. 


Aug. 8. 1953, ch. 393, §11, 
67 Stat. 504. 





The word "is" is substituted for the words "may now 
or hereafter be". 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1441 


37:380. 


Aug. 1, 1956. ch. 837. 
§501(1), 70 Stat. 884. 





The change is made to reflect the amendment made 
by section 501(1) of the Servicemen's and Veterans' Sur- 
vivor Benefits Act (70 Stat. 884) to section 11 of the Uni- 
form Services Contingency Option Act of 1953 (restated 
in section 1441 of title 10). 



Amendments 

1989— Pub. L. 101-189 substituted "Department of Vet- 
erans Affairs" for "Veterans' Administration". 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

1970— Pub. L. 91-588 struck out "except section 415(g) 
and chapter 15 of title 38" after "Veterans' Administra- 
tion". 

1959 — Pub. L. 86-211 inserted reference to chapter 15 of 
title 38. 

1958 — Pub. L. 85-861 inserted "except section 1115 of 
title 38" after "Administration". 

Pub. L. 85-857 substituted "section 415(g) of title 38" 
for "section 1115 of title 38". 

Effective Date of 1970 Amendment 

Amendment by Pub. L. 91-588 effective Jan. 1, 1971, 
see section 10 of Pub. L. 91-588, set out as a note under 
section 1521 of Title 38, Veterans' Benefits. 

Effective Date of 1959 Amendment 

Amendment by Pub. L. 86-211 effective July 1, 1960, 
see section 10 of Pub. L. 86-211, set out as a note under 
section 1506 of Title 38, Veterans' Benefits. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-857 effective Jan. 1, 1959, 
see section 2 of Pub. L. 85-857, set out as a note preced- 
ing Part I of Title 38, Veterans' Benefits. 

§ 1442. Recovery of annuity erroneously paid 

In addition to other methods of recovery pro- 
vided by law, the Secretary concerned may au- 
thorize the recovery, by deduction from later 
payments to a person, of any amount erro- 
neously paid to him under this subchapter. How- 
ever, recovery is not required if, in the judgment 
of the Secretary concerned, there has been no 
fault by the person to whom the amount was er- 
roneously paid and recovery would be contrary 
to the purposes of this subchapter or against eq- 
uity and good conscience. 

(Aug. 10, 1956, ch. 1041, 70A Stat. Ill; Pub. L. 
92-425, §1(2)(A), Sept. 21, 1972, 86 Stat. 706; Pub. 
L. 104-316, title I, § 105(a), Oct. 19, 1996, 110 Stat. 
3830.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1442 


37:376. 


Aug. 8, 1953. ch. 393, §7, 
67 Stat. 504. 





The words "In addition to other methods of recovery 
provided by law, the Secretary concerned may" are 
substituted for 37:376(a) (1st 15 words of 1st sentence). 
The words "from later payments to an annuitant" are 
substituted for 37:376(a) (2d sentence). 



Amendments 

1996— Pub. L. 104-316 struck out "and the Comptroller 
General" after "judgment of the Secretary concerned". 
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1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

[§1443. Repealed. Pub. L. 92-425, §1(2)(B), Sept. 
21, 1972, 86 Stat. 706] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. Ill, re- 
lated to Board of Actuaries, composed of Government 
Actuary, Chief Actuary of Social Security Administra- 
tion, and an actuary who was a member of Society of 
Actuaries. 

§ 1444. Regulations; determinations 

(a) The President shall prescribe regulations 
to carry out this subchapter. Those regulations 
shall, so far as practicable, be uniform for the 
armed forces, the National Oceanic and Atmos- 
pheric Administration, and the Public Health 
Service. 

(b) Determinations and certifications of eligi- 
bility for, and payments of, annuities and other 
payments or refunds under this subchapter shall 
be made by the department concerned. However, 
in the case of a department other than a mili- 
tary department, payments shall be made 
through the disbursing facilities of the Depart- 
ment of the Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. Ill; Pub. L. 
87-381, §5, Oct. 4, 1961, 75 Stat. 811; Pub. L. 89-718, 
§8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 92-425, 
§1(2)(A), (C), Sept. 21, 1972, 86 Stat. 706; Pub. L. 
96-513, title V, §511(58), Dec. 12, 1980, 94 Stat. 
2925.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1444(a) 


37:377 (1st sentence). 


Aug. 8, 1953, ch. 393, §§6, 8 


1444(b) 


37:377 (2d sentence). 


(1st and 2d sentences). 


1444(0) 


37:375. 


67 Stat. 504. 



Amendments 

1980— Subsec. (a). Pub. L. 96-513, §511(58)(A), sub- 
stituted "National Oceanic and Atmospheric Adminis- 
tration" for "Environmental Science Services Adminis- 
tration". 

Subsecs. (b), (c). Pub. L. 96-513, §511(58)(B), redesig- 
nated subsec. (c) as (b). 

1972— Pub. L. 92-425, §1(2)(C), struck out "reports to 
Congress" in section catchline. 

Subsec. (a). Pub. L. 92-425, §1(2)(A), substituted "sub- 
chapter" for "chapter". 

Subsec. (b). Pub. L. 92-425, §1(2)(C), struck out subsec. 
(b) which required President to submit annual reports 
to Congress on administration of this chapter. 

Subsec. (c). Pub. L. 92-425, §1(2)(A), substituted "sub- 
chapter" for "chapter". 

1966— Subsec. (a). Pub. L. 89-718 substituted "Environ- 
mental Science Services Administration" for "Coast 
and Geodetic Survey". 

1961 — Subsec. (b). Pub. L. 87-381 required report to 
contain a detailed account, including an actuarial 
analysis, of cases in which relief is granted under sec- 
tions 1436(b) and 1552 of this title, or any other statu- 
tory or administrative procedure. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 



Transfer of Functions 

For transfer of functions of Public Health Service, 
see note under section 802 of this title. 

§ 1444a. Regulations regarding payment of annu- 
ity to a representative payee 

(a) The regulations prescribed pursuant to sec- 
tion 1444(a) of this title shall provide procedures 
for the payment of an annuity under this sub- 
chapter in the case of — 

(1) a person for whom a guardian or other fi- 
duciary has been appointed; and 

(2) a minor, mentally incompetent, or other- 
wise legally disabled person for whom a guard- 
ian or other fiduciary has not been appointed. 

(b) Those regulations may include the provi- 
sions set out in section 1455(d)(2) of this title. 

(c) An annuity paid to a person on behalf of an 
annuitant in accordance with the regulations 
prescribed pursuant to subsection (a) discharges 
the obligation of the United States for payment 
to the annuitant of the amount of the annuity 
so paid. 

(Added Pub. L. 102-190, div. A, title VI, § 654(b)(1), 
Dec. 5, 1991, 105 Stat. 1390; amended Pub. L. 
105-85, div. A, title X, §1073(a)(26), Nov. 18, 1997, 
111 Stat. 1901.) 

Amendments 

1997— Subsec. (b). Pub. L. 105-85 substituted "section 
1455(d)(2)" for "section 1455(c)". 

§ 1445. Correction of administrative deficiencies 

Whenever he considers it necessary, the Sec- 
retary concerned may, under regulations pre- 
scribed under section 1444(a) of this title, correct 
any election, or any change or revocation of an 
election, under this subchapter when he consid- 
ers it necessary to correct an administrative 
error. Except when procured by fraud, a correc- 
tion under this section is final and conclusive on 
all officers of the United States. 

(Added Pub. L. 87-381, §6(1), Oct. 4, 1961, 75 Stat. 
811; amended Pub. L. 92-425, §1(2)(A), Sept. 21, 
1972, 86 Stat. 706.) 

Amendments 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter". 

§ 1446. Restriction on participation 

(a) Notwithstanding section 1441 of this title, 
if a person — 

(1) has made an election under this sub- 
chapter; and 

(2) is retired for physical disability before he 
completes 19 years of service for which he is 
entitled to credit in the computation of his 
basic pay; 

and thereafter dies, his beneficiaries are not en- 
titled to the annuities provided under this sub- 
chapter until they give proof to the department 
concerned that they are not eligible for benefits 
under chapter 11 or 13 of title 38. If the bene- 
ficiaries are not eligible for benefits under chap- 
ter 11 or 13 of title 38, the annuity shall begin on 
the first day of the month in which the death oc- 
curs. 

(b) Whenever the beneficiaries on whose behalf 
the election was made are restricted, under sub- 
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section (a), from participating in the annuities 
provided under this subchapter, the amount 
withheld from the elector's retired or retainer 
pay as a result of an election under this sub- 
chapter shall be refunded to the beneficiaries, 
less the amount of any annuities paid under this 
subchapter, and in either case without interest. 

(Added Pub. L. 87-381, §6(1), Oct. 4, 1961, 75 Stat. 
811; amended Pub. L. 90-485, §1(8), Aug. 13, 1968, 
82 Stat. 754; Pub. L. 92-425, §1(2)(A), Sept. 21, 
1972, 86 Stat. 706.) 

Amendments 

1972— Pub. L. 92-425 substituted "subchapter" for 
"chapter" wherever appearing. 

1968— Subsec. (a)(2). Pub. L. 90-485 substituted "19" 
for "18". 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-485 effective on first day of 
third calendar month following Aug. 13, 1968, see sec- 
tion 6 of Pub. L. 90-485, set out as a note under section 
1431 of this title. 

SUBCHAPTER II— SURVIVOR BENEFIT PLAN 

Sec. 

1447. Definitions. 

1448. Application of Plan. 

1448a. Election to discontinue participation: one- 
year opportunity after second anniversary 
of commencement of payment of retired 
pay. 

1449. Mental incompetency of member. 

1450. Payment of annuity: beneficiaries. 

1451. Amount of annuity. 

1452. Reduction in retired pay. 

1453. Recovery of amounts erroneously paid. 

1454. Correction of administrative errors. 

1455. Regulations. 

Amendments 

1997— Pub. L. 105-85, div. A, title VI, § 641(a)(2), Nov. 
18, 1997, 111 Stat. 1798, added item 1448a. 

1996— Pub. L. 104-201, div. A, title VI, §634, Sept. 23, 
1996, 110 Stat. 2551, amended analysis generally, re- 
enacting items 1447 to 1452, 1454, and 1455 without 
change and substituting "Recovery of amounts" for 
"Recovery of annuity" in item 1453. 

1989— Pub. L. 101-189, div. A, title XIV, §1407(a)(10)(B), 
Nov. 29, 1989, 103 Stat. 1589, substituted "errors" for 
"deficiencies" in item 1454. 

1985— Pub. L. 99-145, title VII, §719(8)(B), Nov. 8, 1985, 
99 Stat. 676, struck out "or retainer" after "retired" in 
item 1452. 

1972— Pub. L. 92-424, §1(3), Sept. 21, 1972, 86 Stat. 706, 
added subchapter II heading and items 1447 to 1455. 

§ 1447. Definitions 

In this subchapter: 

(1) Plan.— The term "Plan" means the Sur- 
vivor Benefit Plan established by this sub- 
chapter. 

(2) Standard annuity.— The term "standard 
annuity" means an annuity provided by virtue 
of eligibility under section 1448(a)(1)(A) of this 
title. 

(3) Reserve-component annuity.— The term 
"reserve-component annuity" means an annu- 
ity provided by virtue of eligibility under sec- 
tion 1448(a)(1)(B) of this title. 

(4) Retired pay. — The term "retired pay" in- 
cludes retainer pay paid under section 6330 of 
this title. 

(5) Reserve-component retired pay.— The 
term "reserve-component retired pay" means 



retired pay under chapter 1223 of this title (or 
under chapter 67 of this title as in effect before 
the effective date of the Reserve Officer Per- 
sonnel Management Act). 

(6) Base amount. — The term "base amount" 
means the following: 

(A) Full amount under standard annu- 
ity. — In the case of a person who dies after 
becoming entitled to retired pay, such term 
means the amount of monthly retired pay 
(determined without regard to any reduction 
under section 1409(b)(2) of this title) to 
which the person — 

(i) was entitled when he became eligible 
for that pay; or 

(ii) later became entitled by being ad- 
vanced on the retired list, performing ac- 
tive duty, or being transferred from the 
temporary disability retired list to the 
permanent disability retired list. 

(B) Full amount under reserve-compo- 
nent annuity. — In the case of a person who 
would have become eligible for reserve-com- 
ponent retired pay but for the fact that he 
died before becoming 60 years of age, such 
term means the amount of monthly retired 
pay for which the person would have been el- 
igible — 

(i) if he had been 60 years of age on the 
date of his death, for purposes of an annu- 
ity to become effective on the day after his 
death in accordance with a designation 
made under section 1448(e) of this title; or 

(ii) upon becoming 60 years of age (if he 
had lived to that age), for purposes of an 
annuity to become effective on the 60th 
anniversary of his birth in accordance with 
a designation made under section 1448(e) of 
this title. 

(C) Reduced amount.— Such term means 
any amount less than the amount otherwise 
applicable under subparagraph (A) or (B) 
with respect to an annuity provided under 
the Plan but which is not less than $300 and 
which is designated by the person (with the 
concurrence of the person's spouse, if re- 
quired under section 1448(a)(3) of this title) 
providing the annuity on or before — 

(i) the first day for which he becomes eli- 
gible for retired pay, in the case of a per- 
son providing a standard annuity, or 

(ii) the end of the 90-day period begin- 
ning on the date on which he receives the 
notification required by section 12731(d) of 
this title that he has completed the years 
of service required for eligibility for re- 
serve-component retired pay, in the case of 
a person providing a reserve-component 
annuity. 

(7) Widow. — The term "widow" means the 
surviving wife of a person who, if not married 
to the person at the time he became eligible 
for retired pay — 

(A) was married to him for at least one 
year immediately before his death; or 

(B) is the mother of issue by that mar- 
riage. 

(8) Widower. — The term "widower" means 
the surviving husband of a person who, if not 
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married to the person at the time she became 
eligible for retired pay — 

(A) was married to her for at least one 
year immediately before her death; or 

(B) is the father of issue by that marriage. 

(9) Surviving spouse. — The term "surviving 
spouse" means a widow or widower. 

(10) Former spouse. — The term "former 
spouse" means the surviving former husband 
or wife of a person who is eligible to partici- 
pate in the Plan. 

(11) Dependent child. — 

(A) In general. — The term "dependent 
child" means a person who — 

(i) is unmarried; 

(ii) is (I) under 18 years of age, (II) at 
least 18, but under 22, years of age and pur- 
suing a full-time course of study or train- 
ing in a high school, trade school, tech- 
nical or vocational institute, junior col- 
lege, college, university, or comparable 
recognized educational institution, or (III) 
incapable of self support because of a men- 
tal or physical incapacity existing before 
the person's eighteenth birthday or in- 
curred on or after that birthday, but be- 
fore the person's twenty-second birthday, 
while pursuing such a full-time course of 
study or training; and 

(iii) is the child of a person to whom the 
Plan applies, including (I) an adopted 
child, and (II) a stepchild, foster child, or 
recognized natural child who lived with 
that person in a regular parent-child rela- 
tionship. 

(B) Special rules for college stu- 
dents. — For the purpose of subparagraph 
(A), a child whose twenty-second birthday 
occurs before July 1 or after August 31 of a 
calendar year, and while regularly pursuing 
such a course of study or training, is consid- 
ered to have become 22 years of age on the 
first day of July after that birthday. A child 
who is a student is considered not to have 
ceased to be a student during an interim be- 
tween school years if the interim is not 
more than 150 days and if the child shows to 
the satisfaction of the Secretary of Defense 
that the child has a bona fide intention of 
continuing to pursue a course of study or 
training in the same or a different school 
during the school semester (or other period 
into which the school year is divided) imme- 
diately after the interim. 

(C) Foster children. — A foster child, to 
qualify under this paragraph as the depend- 
ent child of a person to whom the Plan ap- 
plies, must, at the time of the death of that 
person, also reside with, and receive over 
one-half of his support from, that person, 
and not be cared for under a social agency 
contract. The temporary absence of a foster 
child from the residence of that person, 
while a student as described in this para- 
graph, shall not be considered to affect the 
residence of such a foster child. 

(12) Court.— The term "court" has the 
meaning given that term by section 1408(a)(1) 
of this title. 

(13) Court order.— 



(A) In general. — The term "court order" 
means a court's final decree of divorce, dis- 
solution, or annulment or a court ordered, 
ratified, or approved property settlement in- 
cident to such a decree (including a final de- 
cree modifying the terms of a previously is- 
sued decree of divorce, dissolution, annul- 
ment, or legal separation, or of a court or- 
dered, ratified, or approved property settle- 
ment agreement incident to such previously 
issued decree). 

(B) Final decree. — The term "final de- 
cree" means a decree from which no appeal 
may be taken or from which no appeal has 
been taken within the time allowed for the 
taking of such appeals under the laws appli- 
cable to such appeals, or a decree from 
which timely appeal has been taken and 
such appeal has been finally decided under 
the laws applicable to such appeals. 

(C) Regular on its face.— The term "reg- 
ular on its face", when used in connection 
with a court order, means a court order that 
meets the conditions prescribed in section 
1408(b)(2) of this title. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 706; amended Pub. L. 94-496, §1(1), Oct. 14, 
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §201, 
Sept. 30, 1978, 92 Stat. 843; Pub. L. 96-402, §2, Oct. 
9, 1980, 94 Stat. 1705; Pub. L. 97-252, title X, 
§ 1003(a), Sept. 8, 1982, 96 Stat. 735; Pub. L. 98-94, 
title IX, § 941(c)(1), Sept. 24, 1983, 97 Stat. 653; 
Pub. L. 99-145, title VII, §§719(1), (2), 721(b), Nov. 
8, 1985, 99 Stat. 675, 676; Pub. L. 99-348, title III, 
§ 301(a)(1), July 1, 1986, 100 Stat. 702; Pub. L. 
99-661, div. A, title XIII, § 1343(a)(8)(A), Nov. 14, 
1986, 100 Stat. 3992; Pub. L. 100-180, div. A, title 
XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
101-189, div. A, title XIV, §1407(a)(l)-(3), Nov. 29, 
1989, 103 Stat. 1588; Pub. L. 101-510, div. A, title 
XIV, §1484(0(4)(C)(i), Nov. 5, 1990, 104 Stat. 1720; 
Pub. L. 103-337, div. A, title XVI, § 1671(d), Oct. 5, 
1994, 108 Stat. 3014; Pub. L. 104-201, div. A, title 
VI, §634, Sept. 23, 1996, 110 Stat. 2551.) 

References in Text 

Chapter 67 of this title as in effect before the effec- 
tive date of the Reserve Officer Personnel Management 
Act, referred to in par. (5), means chapter 67 (§1331 et 
seq.) of this title prior to its transfer to part II of sub- 
title E of this title, its renumbering as chapter 1223, 
and its general revision by section 1662(j)(l) of Pub. L. 
103-337. A new chapter 67 (§1331) of this title was added 
by section 1662(j)(7) of Pub. L. 103-337. For effective 
date of the Reserve Officer Personnel Management Act 
(Pub. L. 103-337, title XVI), see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Amendments 

1996 — Pub. L. 104-201 amended section generally, mak- 
ing changes in the order, style, and substance of defini- 
tions of terms used in this subchapter and adding defi- 
nition of "surviving spouse". 

1994— Par. (2)(C). Pub. L. 103-337, § 1671(d)(2), sub- 
stituted "12731(d)" for "1331(d)". 

Par. (14). Pub. L. 103-337, § 1671(d)(1), substituted 
"chapter 1223 of this title (or under chapter 67 of this 
title as in effect before the effective date of the Reserve 
Officer Personnel Management Act)" for "chapter 67 of 
this title". 

1990— Par. (5). Pub. L. 101-510 made technical correc- 
tion to directory language of Pub. L. 101-189, 
§ 1407(a)(1)(A), see 1989 Amendment note below. 
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1989— Par. (2)(B). Pub. L. 101-189, § 1407(a)(2), sub- 
stituted "reserve-component retired pay" for "retired 
pay under chapter 67 of this title". 

Par. (2)(C)(i). Pub. L. 101-189, § 1407(a)(3), struck out 
"or retainer" after "eligible for retired". 

Par. (2)(C)(ii). Pub. L. 101-189, § 1407(a)(2), substituted 
"reserve-component retired pay" for "retired pay under 
chapter 67 of this title". 

Pars. (3), (4). Pub. L. 101-189, § 1407(a)(3), struck out 
"or retainer" after "eligible for retired". 

Par. (5). Pub. L. 101-189, § 1407(a)(1)(A), as amended by 
Pub. L. 101-510, substituted "this paragraph" for "this 
clause" in three places in concluding provisions. 

Par. (11). Pub. L. 101-189, § 1407(a)(1)(B), inserted "paid 
under section 6330 of this title" after "retainer pay". 

Par. (14). Pub. L. 101-189, § 1407(a)(1)(C), added par. 
(14). 

1987— Pub. L. 100-180 inserted "The term" after each 
par. designation and revised first word in quotes in 
pars. (2) to (13) to make initial letter of such word low- 
ercase. 

1986— Par. (2)(A). Pub. L. 99-661 substituted "retired 
pay" for "retired or retainer pay" in two places in pro- 
visions preceding cl. (i). 

Pub. L. 99-348 inserted "(determined without regard 
to any reduction under section 1409(b)(2) of this title)". 

1985— Par. (2)(C). Pub. L. 99-145, § 721(b), inserted 
"(with the concurrence of the person's spouse, if re- 
quired under section 1448(a)(3) of this title)" after "des- 
ignated by the person". 

Par. (2)(C)(i). Pub. L. 99-145, §719(2)(A), substituted "a 
standard annuity" for "an annuity by virtue of eligi- 
bility under section 1448(a)(1)(A) of this title". 

Par. (2)(C)(ii). Pub. L. 99-145, §719(2)(B), substituted 
"a reserve-component annuity" for "an annuity by vir- 
tue of eligibility under section 1448(a)(1)(B) of this 
title". 

Pars. (11) to (13). Pub. L. 99-145, §719(1), added pars. 
(11) to (13). 

1983— Par. (8). Pub. L. 98-94 substituted "or annul- 
ment" for "annulment, or legal separation," in two 
places. 

1982— Pars. (6) to (10). Pub. L. 97-252 added pars. (6) to 
(10). 

1980— Par. (2). Pub. L. 96-402 inserted in subpar. (C) 
"but which is not less than $300" after "under the 
Plan", substituted a period at end of subpar. (C) for 
", but not less than $300;", and struck out following 
subpar. (C) "as increased from time to time under sec- 
tion 1401a of this title." 

1978— Par. (2). Pub. L. 95-397 inserted "in the case of 
a person who dies after becoming entitled to retired or 
retainer pay" before "the amount" and substituted 
"pay to which the person" for "pay to which a person" 
in subpar. (A), substituted "in the case of a person who 
would have become eligible for retired pay under chap- 
ter 67 of this title but for the fact that he died before 
becoming 60 years of age, the amount of monthly re- 
tired pay for which the person would have been eligi- 
ble — " for "any amount less than that described by 
clause (A) designated by that person on or before the 
first day for which he became eligible for retired or re- 
tainer pay, but not less than $300" in subpar. (B), and 
added subpars. (B)(i), (ii) and (C). 

1976— Pars. (3)(A), (4)(A). Pub. L. 94-496 substituted 
"one year" for "two years". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1990 Amendment 

Section 1484(Z)(4)(C) of Pub. L. 101-510 provided that 
the amendment made by that section is effective Nov. 
29, 1989. 

Effective Date of 1985 Amendment 
Section 731 of title VII of Pub. L. 99-145 provided that: 



"(a) Effective Date. — Except as otherwise provided 
in this title, the amendments made by this title [see 
Short Title of 1985 Amendment note below] shall take 
effect on the first day of the first month beginning 
more than 90 days after the date of the enactment of 
this Act [Nov. 8, 1985]. 

"(b) Prospective Benefits Only. — No benefit shall 
accrue to any person by reason of the enactment of this 
title for any period before the effective date under sub- 
section (a)." 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable to persons becoming eligible to partici- 
pate in Survivor Benefit Plan provided for in this sub- 
chapter before, on, or after Feb. 1, 1983, see section 1006 
of Pub. L. 97-252, set out as an Effective Date; Transi- 
tion Provisions note under section 1408 of this title. 

Effective Date of 1980 Amendment 

Section 7 of Pub. L. 96-402 provided that: "The 
amendments made by sections 2, 3, and 4 of this Act 
[amending this section and sections 1451 and 1452 of this 
title] and the provisions of section 5 of this Act [set out 
as a note under section 1448 of this title] shall be effec- 
tive on the first day of the second calendar month fol- 
lowing the month in which this Act is enacted [October 
1980] and shall apply to annuities payable by virtue of 
such amendments and provisions for months beginning 
on or after such date. No benefits shall accrue to any 
person by virtue of the enactment of this Act [Pub. L. 
96-402] for any period before the date of the enactment 
of this Act [Oct. 9, 1980]." 

Effective Date of 1978 Amendment 

Section 210 of title II of Pub. L. 95-397 provided that: 
"(a) Except as provided in subsection (b), the provi- 
sions of this title [amending this section and sections 
1331 [now 12731] and 1448 to 1452 of this title and enact- 
ing provisions set out as notes under this section and 
section 1448 of this title] and the amendments made by 
this title shall take effect on October 1, 1978, or on the 
date of the enactment of this Act [Sept. 30, 1978], 
whichever is later, and shall apply to annuities payable 
by virtue of such amendments for months beginning on 
or after such date. 

"(b) The amendment made by section 206 [amending 
section 1331 [now 12731] of this title] shall apply to noti- 
fications under section 1331(d) [now 12731(d)] of title 10, 
United States Code, after the date of the enactment of 
this Act [Sept. 30, 1978]." 

Effective Date of 1976 Amendment 

Section 3 of Pub. L. 94-496 provided that: "This Act 
[amending this section and sections 1448, 1450, 1451, and 
1452 of this title, and amending provisions set out as a 
note under section 1448 of this title] shall be effective 
as of September 21, 1972. No pay shall accrue to any 
person by virtue of the enactment of this Act for any 
period prior to October 1, 1976." 

Short Title of 1989 Amendment 

Section 1401 of title XIV of Pub. L. 101-189 provided 
that: "This title [enacting subchapter III of this chap- 
ter, amending this section and sections 1331 [now 12731], 
1448 to 1452, and 1454 of this title and section 3101 [now 
5301] of Title 38, Veterans' Benefits, and enacting provi- 
sions set out as notes under sections 1448, 1451, 1452, 
1456, and 12731 of this title] may be cited as the 'Mili- 
tary Survivor Benefits Improvement Act of 1989'." 

Short Title of 1985 Amendment 

Section 701 of title VII of Pub. L. 99-145 provided that: 
"This title [amending this section and sections 1448, 
1450 to 1452, and 1455 of this title, enacting provisions 
set out as notes under this section and sections 1448 and 
1452 of this title, and repealing a provision set out as a 
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note under section 1451 of this title] may be cited as the 
'Survivor Benefit Plan Amendments of 1985'." 

Short Title op 1980 Amendment 

Section 1 of Pub. L. 96-402 provided: "That this Act 
[amending this section and sections 1451 and 1452 of this 
title, enacting provisions set out as notes under this 
section and section 1448 of this title, and amending pro- 
visions set out as a note under section 1448 of this title] 
may be cited as the 'Uniformed Services Survivor Bene- 
fits Amendments of 1980'." 

End op 90-Day Period With Respect to Certain 
Individuals 

Section 208 of Pub. L. 95-397, as amended by Pub. L. 
96-107, title VIII, §816, Nov. 9, 1979, 93 Stat. 818, provided 
that the 90-day period referred to in former sections 
1447(2)(C) and 1448(a)(2) and (4)(B) of this title was to be 
considered to end on Mar. 31, 1980, for an individual who 
would have been eligible for retired pay under former 
chapter 67 of this title on the effective date of title II 
of Pub. L. 95-397 (see Effective Date of 1978 Amendment 
note above), but for the fact such individual was under 
60 years of age, or for an individual who received before 
Jan. 1, 1980, a notification that such individual had 
completed the years of service required for eligibility 
for such retired pay. 

§ 1448. Application of Plan 

(a) General Rules for Participation in the 
Plan.— 

(1) Name of plan; eligible participants.— 
The program established by this subchapter 
shall be known as the Survivor Benefit Plan. 
The following persons are eligible to partici- 
pate in the Plan: 

(A) Persons entitled to retired pay. 

(B) Persons who would be eligible for re- 
serve-component retired pay but for the fact 
that they are under 60 years of age. 

(2) Participants in the plan. — The Plan ap- 
plies to the following persons, who shall be 
participants in the Plan: 

(A) Standard annuity participants. — A 
person who is eligible to participate in the 
Plan under paragraph (1)(A) and who is mar- 
ried or has a dependent child when he be- 
comes entitled to retired pay, unless he 
elects (with his spouse's concurrence, if re- 
quired under paragraph (3)) not to partici- 
pate in the Plan before the first day for 
which he is eligible for that pay. 

(B) Reserve-component annuity partici- 
pants. — A person who (i) is eligible to par- 
ticipate in the Plan under paragraph (1)(B), 
and (ii) is married or has a dependent child 
when he is notified under section 12731(d) of 
this title that he has completed the years of 
service required for eligibility for reserve- 
component retired pay, unless the person 
elects (with his spouse's concurrence, if re- 
quired under paragraph (3)) not to partici- 
pate in the Plan before the end of the 90-day 
period beginning on the date on which he re- 
ceives that notification. 

A person who elects under subparagraph (B) 
not to participate in the Plan remains eligible, 
upon reaching 60 years of age and otherwise 
becoming entitled to retired pay, to partici- 
pate in the Plan in accordance with eligibility 
under paragraph (1)(A). 

(3) Elections.— 



(A) Spousal consent for certain elec- 
tions respecting standard annuity. — A 
married person who is eligible to provide a 
standard annuity may not without the con- 
currence of the person's spouse elect — 

(i) not to participate in the Plan; 

(ii) to provide an annuity for the per- 
son's spouse at less than the maximum 
level; or 

(iii) to provide an annuity for a depend- 
ent child but not for the person's spouse. 

(B) Spousal consent for certain elec- 
tions respecting reserve-component annu- 
ity. — A married person who is eligible to 
provide a reserve-component annuity may 
not without the concurrence of the person's 
spouse elect — 

(i) not to participate in the Plan; 

(ii) to designate under subsection (e)(2) 
the effective date for commencement of 
annuity payments under the Plan in the 
event that the member dies before becom- 
ing 60 years of age to be the 60th anniver- 
sary of the member's birth (rather than 
the day after the date of the member's 
death); 

(iii) to provide an annuity for the per- 
son's spouse at less than the maximum 
level; or 

(iv) to provide an annuity for a depend- 
ent child but not for the person's spouse. 

(C) Exception when spouse unavail- 
able. — A person may make an election de- 
scribed in subparagraph (A) or (B) without 
the concurrence of the person's spouse if the 
person establishes to the satisfaction of the 
Secretary concerned — 

(i) that the spouse's whereabouts cannot 
be determined; or 

(ii) that, due to exceptional circum- 
stances, requiring the person to seek the 
spouse's consent would otherwise be inap- 
propriate. 

(D) Construction with former spouse 
election provisions. — This paragraph does 
not affect any right or obligation to elect to 
provide an annuity for a former spouse (or 
for a former spouse and dependent child) 
under subsection (b)(2). 

(E) Notice to spouse of election to pro- 
vide former spouse annuity. — If a married 
person who is eligible to provide a standard 
annuity elects to provide an annuity for a 
former spouse (or for a former spouse and de- 
pendent child) under subsection (b)(2), that 
person's spouse shall be notified of that elec- 
tion. 

(4) Irrevocability of elections.— 

(A) Standard annuity. — An election under 
paragraph (2)(A) is irrevocable if not revoked 
before the date on which the person first be- 
comes entitled to retired pay. 

(B) Reserve-component annuity. — An 
election under paragraph (2)(B) is irrev- 
ocable if not revoked before the end of the 
90-day period referred to in that paragraph. 

(5) Participation by person marrying 
after retirement, etc. — 

(A) Election to participate in plan.— A 
person who is not married and has no de- 
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pendent child upon becoming eligible to par- 
ticipate in the Plan but who later marries or 
acquires a dependent child may elect to par- 
ticipate in the Plan. 

(B) Manner and time of election. — Such 
an election must be written, signed by the 
person making the election, and received by 
the Secretary concerned within one year 
after the date on which that person marries 
or acquires that dependent child. 

(C) Limitation on revocation of elec- 
tion. — Such an election may not be revoked 
except in accordance with subsection (b)(3). 

(D) Effective date of election. — The 
election is effective as of the first day of the 
first calendar month following the month in 
which the election is received by the Sec- 
retary concerned. 

(E) Designation if rcsbp election.— In the 
case of a person providing a reserve-compo- 
nent annuity, such an election shall include 
a designation under subsection (e). 

(6) Election out of plan by person with 
spouse coverage who remarries. — 

(A) General rule. — A person — 

(i) who is a participant in the Plan and 
is providing coverage under the Plan for a 
spouse (or a spouse and child); 

(ii) who does not have an eligible spouse 
beneficiary under the Plan; and 

(iii) who remarries, 

may elect not to provide coverage under the 
Plan for the person's spouse. 

(B) Effect of election on retired pay.— 
If such an election is made, reductions in the 
retired pay of that person under section 1452 
of this title shall not be made. 

(C) Terms and conditions of election.— 
An election under this paragraph — 

(i) is irrevocable; 

(ii) shall be made within one year after 
the person's remarriage; and 

(iii) shall be made in such form and man- 
ner as may be prescribed in regulations 
under section 1455 of this title. 

(D) Notice to spouse. — If a person makes 
an election under this paragraph — 

(i) not to participate in the Plan; 

(ii) to provide an annuity for the per- 
son's spouse at less than the maximum 
level; or 

(iii) to provide an annuity for a depend- 
ent child but not for the person's spouse, 

the person's spouse shall be notified of that 
election. 

(E) Construction with former spouse 
election provisions. — This paragraph does 
not affect any right or obligation to elect to 
provide an annuity to a former spouse under 
subsection (b). 

(b) Insurable Interest and Former Spouse 
Coverage.— 

(1) Coverage for person with insurable in- 
terest.— 

(A) General rule. — A person who is not 
married and does not have a dependent child 
upon becoming eligible to participate in the 
Plan may elect to provide an annuity under 
the Plan to a natural person with an insur- 



able interest in that person. In the case of a 
person providing a reserve-component annu- 
ity, such an election shall include a designa- 
tion under subsection (e). 

(B) Termination of coverage. — An elec- 
tion under subparagraph (A) for a bene- 
ficiary who is not the former spouse of the 
person providing the annuity may be termi- 
nated. Any such termination shall be made 
by a participant by the submission to the 
Secretary concerned of a request to dis- 
continue participation in the Plan, and such 
participation in the Plan shall be discon- 
tinued effective on the first day of the first 
month following the month in which the re- 
quest is received by the Secretary con- 
cerned. Effective on such date, the Secretary 
concerned shall discontinue the reduction 
being made in such person's retired pay on 
account of participation in the Plan or, in 
the case of a person who has been required to 
make deposits in the Treasury on account of 
participation in the Plan, such person may 
discontinue making such deposits effective 
on such date. 

(C) Form for discontinuation.— A request 
under subparagraph (B) to discontinue par- 
ticipation in the Plan shall be in such form 
and shall contain such information as may 
be required under regulations prescribed by 
the Secretary of Defense. 

(D) Withdrawal of request for dis- 
continuation. — The Secretary concerned 
shall furnish promptly to each person who 
submits a request under subparagraph (B) to 
discontinue participation in the Plan a writ- 
ten statement of the advantages and dis- 
advantages of participating in the Plan and 
the possible disadvantages of discontinuing 
participation. A person may withdraw the 
request to discontinue participation if with- 
drawn within 30 days after having been sub- 
mitted to the Secretary concerned. 

(E) Consequences of discontinuation.— 
Once participation is discontinued, benefits 
may not be paid in conjunction with the ear- 
lier participation in the Plan and premiums 
paid may not be refunded. Participation in 
the Plan may not later be resumed except 
through a qualified election under paragraph 
(5) of subsection (a) or under subparagraph 
(G) of this paragraph. 

(F) Vitiation of election by disability 

RETIREE WHO DIES OF DISABILITY-RELATED 

CAUSE. — If a member retired after November 
23, 2003, under chapter 61 of this title dies 
within one year after the date on which the 
member is so retired and the cause of death 
is related to a disability for which the mem- 
ber was retired under that chapter (as deter- 
mined under regulations prescribed by the 
Secretary of Defense) — 

(i) an election made by the member 
under paragraph (1) to provide an annuity 
under the Plan to any person other than a 
dependent of that member (as defined in 
section 1072(2) of this title) is vitiated; and 

(ii) the amounts by which the member's 
retired pay was reduced under section 1452 
of this title shall be refunded and paid to 
the person to whom the annuity under the 



Page 857 



TITLE 10— ARMED FORCES 



§1448 



Plan would have been paid pursuant to 
such election. 

(G) Election of new beneficiary upon 

DEATH OF PREVIOUS BENEFICIARY. — 

(i) Authority for election. — If the rea- 
son for discontinuation in the Plan is the 
death of the beneficiary, the participant in 
the Plan may elect a new beneficiary. Any 
such beneficiary must be a natural person 
with an insurable interest in the partici- 
pant. Such an election may be made only 
during the 180-day period beginning on the 
date of the death of the previous bene- 
ficiary. 

(ii) Procedures. — Such an election shall 
be in writing, signed by the participant, 
and made in such form and manner as the 
Secretary concerned may prescribe. Such 
an election shall be effective the first day 
of the first month following the month in 
which the election is received by the Sec- 
retary. 

(iii) Vitiation of election by partici- 
pant who dies within two years of elec- 
tion. — If a person providing an annuity 
under a election under clause (i) dies be- 
fore the end of the two-year period begin- 
ning on the effective date of the election — 

(I) the election is vitiated; and 

(II) the amount by which the person's 
retired pay was reduced under section 
1452 of this title that is attributable to 
the election shall be paid in a lump sum 
to the person who would have been the 
deceased person's beneficiary under the 
vitiated election if the deceased person 
had died after the end of such two-year 
period. 

(2) Former spouse coverage upon becoming 
a participant in the plan. — 

(A) General rule. — A person who has a 
former spouse upon becoming eligible to par- 
ticipate in the Plan may elect to provide an 
annuity to that former spouse. 

(B) Effect of former spouse election on 
spouse or dependent child.— In the case of 
a person with a spouse or a dependent child, 
such an election prevents payment of an an- 
nuity to that spouse or child (other than a 
child who is a beneficiary under an election 
under paragraph (4)), including payment 
under subsection (d). 

(C) Designation if more than one former 
spouse. — If there is more than one former 
spouse, the person shall designate which 
former spouse is to be provided the annuity. 

(D) Designation if rcsbp election.— In 
the case of a person providing a reserve-com- 
ponent annuity, such an election shall in- 
clude a designation under subsection (e). 

(3) Former spouse coverage by persons al- 
ready participating in plan. — 

(A) Election of coverage.— 
(i) Authority for election.— A person— 

(I) who is a participant in the Plan and 
is providing coverage for a spouse or a 
spouse and child (even though there is no 
beneficiary currently eligible for such 
coverage), and 

(II) who has a former spouse who was 
not that person's former spouse when 



that person became eligible to partici- 
pate in the Plan, 

may (subject to subparagraph (B)) elect to 
provide an annuity to that former spouse. 

(ii) Termination of previous cov- 
erage. — Any such election terminates any 
previous coverage under the Plan. 

(iii) Manner and time of election. — Any 
such election must be written, signed by 
the person making the election, and re- 
ceived by the Secretary concerned within 
one year after the date of the decree of di- 
vorce, dissolution, or annulment. 

(B) Limitation on election.— A person 
may not make an election under subpara- 
graph (A) to provide an annuity to a former 
spouse who that person married after becom- 
ing eligible for retired pay unless — 

(i) the person was married to that former 
spouse for at least one year, or 

(ii) that former spouse is the parent of 
issue by that marriage. 

(C) Irrevocability, etc. — An election 
under this paragraph may not be revoked ex- 
cept in accordance with section 1450(f) of 
this title. This paragraph does not provide 
the authority to change a designation pre- 
viously made under subsection (e). 

(D) Notice to spouse. — If a person who is 
married makes an election to provide an an- 
nuity to a former spouse under this para- 
graph, that person's spouse shall be notified 
of the election. 

(E) Effective date of election. — An elec- 
tion under this paragraph is effective as of — 

(i) the first day of the first month follow- 
ing the month in which the election is re- 
ceived by the Secretary concerned; or 

(ii) in the case of a person required (as 
described in section 1450(f)(3)(B) of this 
title) to make the election by reason of a 
court order or filing the date of which is 
after October 16, 1998, the first day of the 
first month which begins after the date of 
that court order or filing. 

(4) Former spouse and child coverage.— A 
person who elects to provide an annuity for a 
former spouse under paragraph (2) or (3) may, 
at the time of the election, elect to provide 
coverage under that annuity for both the 
former spouse and a dependent child, if the 
child resulted from the person's marriage to 
that former spouse. 

(5) Disclosure of whether election of 

FORMER SPOUSE COVERAGE IS REQUIRED.— A per- 
son who elects to provide an annuity to a 
former spouse under paragraph (2) or (3) shall, 
at the time of making the election, provide 
the Secretary concerned with a written state- 
ment (in a form to be prescribed by that Sec- 
retary and signed by such person and the 
former spouse) setting forth — 

(A) whether the election is being made 
pursuant to the requirements of a court 
order; or 

(B) whether the election is being made 
pursuant to a written agreement previously 
entered into voluntarily by such person as a 
part of, or incident to, a proceeding of di- 
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vorce, dissolution, or annulment and (if so) 
whether such voluntary written agreement 
has been incorporated in, or ratified or ap- 
proved by, a court order. 

(c) Persons on Temporary Disability Re- 
tired List. — The application of the Plan to a 
person whose name is on the temporary disabil- 
ity retired list terminates when his name is re- 
moved from that list and he is no longer entitled 
to disability retired pay. 

(d) Coverage for Survivors of Members Who 
Die on Active Duty.— 

(1) Surviving spouse annuity. — Except as 
provided in paragraph (2)(B), the Secretary 
concerned shall pay an annuity under this sub- 
chapter to the surviving spouse of— 

(A) a member who dies while on active 
duty after — 

(i) becoming eligible to receive retired 
pay; 

(ii) qualifying for retired pay except that 
the member has not applied for or been 
granted that pay; or 

(iii) completing 20 years of active service 
but before the member is eligible to retire 
as a commissioned officer because the 
member has not completed 10 years of ac- 
tive commissioned service; or 

(B) a member not described in subpara- 
graph (A) who dies in line of duty while on 
active duty. 

(2) Dependent children. — 

(A) Annuity when no eligible surviving 
spouse. — In the case of a member described 
in paragraph (1), the Secretary concerned 
shall pay an annuity under this subchapter 
to the member's dependent children under 
section 1450(a)(2) of this title as applicable. 

(B) Optional annuity when there is an 
eligible surviving spouse. — In the case of a 
member described in paragraph (1) who dies 
after October 7, 2001, and for whom there is 
a surviving spouse eligible for an annuity 
under paragraph (1), the Secretary may pay 
an annuity under this subchapter to the 
member's dependent children under section 
1450(a)(3) of this title, if applicable, instead 
of paying an annuity to the surviving spouse 
under paragraph (1), if the Secretary con- 
cerned, in consultation with the surviving 
spouse, determines it appropriate to provide 
an annuity for the dependent children under 
this paragraph instead of an annuity for the 
surviving spouse under paragraph (1). 

(3) Mandatory former spouse annuity.— If 
a member described in paragraph (1) is re- 
quired under a court order or spousal agree- 
ment to provide an annuity to a former spouse 
upon becoming eligible to be a participant in 
the Plan or has made an election under sub- 
section (b) to provide an annuity to a former 
spouse, the Secretary — 

(A) may not pay an annuity under para- 
graph (1) or (2); but 

(B) shall pay an annuity to that former 
spouse as if the member had been a partici- 
pant in the Plan and had made an election 
under subsection (b) to provide an annuity 
to the former spouse, or in accordance with 



that election, as the case may be, if the Sec- 
retary receives a written request from the 
former spouse concerned that the election be 
deemed to have been made in the same man- 
ner as provided in section 1450(f)(3) of this 
title. 

(4) Priority. — An annuity that may be pro- 
vided under this subsection shall be provided 
in preference to an annuity that may be pro- 
vided under any other provision of this sub- 
chapter on account of service of the same 
member. 

(5) Computation. — The amount of an annuity 
under this subsection is computed under sec- 
tion 1451(c) of this title. 

(6) Deemed election. — 

(A) Annuity for dependent.— In the case 
of a member described in paragraph (1) who 
dies after November 23, 2003, the Secretary 
concerned may, if no other annuity is pay- 
able on behalf of the member under this sub- 
chapter, pay an annuity to a natural person 
who has an insurable interest in such mem- 
ber as if the annuity were elected by the 
member under subsection (b)(1). The Sec- 
retary concerned may pay such an annuity 
under this paragraph only in the case of a 
person who is a dependent of that member 
(as defined in section 1072(2) of this title). 

(B) Computation of annuity. — An annuity 
under this subparagraph shall be computed 
under section 1451(b) of this title as if the 
member had retired for total disability on 
the date of death with reductions as speci- 
fied under section 1452(c) of this title, as ap- 
plicable to the ages of the member and the 
natural person with an insurable interest. 

(e) Designation for Commencement of Re- 
serve-Component Annuity.— In any case in 
which a person is required to make a designa- 
tion under this subsection, the person shall des- 
ignate whether, in the event he dies before be- 
coming 60 years of age, the annuity provided 
shall become effective on — 

(1) the day after the date of his death; or 

(2) the 60th anniversary of his birth. 

(f) Coverage of Survivors of Persons Dying 
When or Before Eligible To Elect Reserve- 
Component Annuity. — 

(1) Surviving spouse annuity. — The Sec- 
retary concerned shall pay an annuity under 
this subchapter to the surviving spouse of a 
person who — 

(A) is eligible to provide a reserve-compo- 
nent annuity and dies — 

(i) before being notified under section 
12731(d) of this title that he has completed 
the years of service required for eligibility 
for reserve-component retired pay; or 

(ii) during the 90-day period beginning on 
the date he receives notification under sec- 
tion 12731(d) of this title that he has com- 
pleted the years of service required for eli- 
gibility for reserve-component retired pay 
if he had not made an election under sub- 
section (a)(2)(B) to participate in the Plan; 
or 

(B) is a member of a reserve component 
not described in subparagraph (A) and dies 
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from an injury or illness incurred or aggra- 
vated in the line of duty during inactive- 
duty training. 

(2) Dependent child annuity. — The Sec- 
retary concerned shall pay an annuity under 
this subchapter to the dependent child of a 
person described in paragraph (1) if there is no 
surviving spouse or if the person's surviving 
spouse subsequently dies. 

(3) Mandatory former spouse annuity. — If 
a person described in paragraph (1) is required 
under a court order or spousal agreement to 
provide an annuity to a former spouse upon 
becoming eligible to be a participant in the 
Plan or has made an election under subsection 
(b) to provide an annuity to a former spouse, 
the Secretary — 

(A) may not pay an annuity under para- 
graph (1) or (2); but 

(B) shall pay an annuity to that former 
spouse as if the person had been a partici- 
pant in the Plan and had made an election 
under subsection (b) to provide an annuity 
to the former spouse, or in accordance with 
that election, as the case may be, if the Sec- 
retary receives a written request from the 
former spouse concerned that the election be 
deemed to have been made in the same man- 
ner as provided in section 1450(f)(3) of this 
title. 

(4) Computation. — The amount of an annuity 
under this subsection is computed under sec- 
tion 1451(c) of this title. 

(g) Election To Increase Coverage Upon Re- 
marriage. — 

(1) Election. — A person — 

(A) who is a participant in the Plan and is 
providing coverage under subsection (a) for a 
spouse or a spouse and child, but at less than 
the maximum level; and 

(B) who remarries, 

may elect, within one year of such remarriage, 
to increase the level of coverage provided 
under the Plan to a level not in excess of the 
current retired pay of that person. 

(2) Payment required. — Such an election 
shall be contingent on the person paying to 
the United States the amount determined 
under paragraph (3) plus interest on such 
amount at a rate determined under regula- 
tions prescribed by the Secretary of Defense. 

(3) Amount to be paid. — The amount re- 
ferred to in paragraph (2) is the amount equal 
to the difference between — 

(A) the amount that would have been with- 
held from such person's retired pay under 
section 1452 of this title if the higher level of 
coverage had been in effect from the time 
the person became a participant in the Plan; 
and 

(B) the amount of such person's retired 
pay actually withheld. 

(4) Manner of making election.— An elec- 
tion under paragraph (1) shall be made in such 
manner as the Secretary shall prescribe and 
shall become effective upon receipt of the pay- 
ment required by paragraph (2). 

(5) Disposition of payments.— A payment 
received under this subsection by the Sec- 



retary of Defense shall be deposited into the 
Department of Defense Military Retirement 
Fund. Any other payment received under this 
subsection shall be deposited in the Treasury 
as miscellaneous receipts. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 707; amended Pub. L. 94-496, §1(2), Oct. 14, 
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §202, 
Sept. 30, 1978, 92 Stat. 844; Pub. L. 97-252, title X, 
§ 1003(b), Sept. 8, 1982, 96 Stat. 735; Pub. L. 97-295, 
§1(18), Oct. 12, 1982, 96 Stat. 1290; Pub. L. 98-94, 
title IX, § 941(a)(1), (2), (c)(2), Sept. 24, 1983, 97 
Stat. 652, 653; Pub. L. 99-145, title V, § 513(b), title 
VII, §§ 712(a), 713(a), 715, 716(a), 719(3), (8)(A), 
721(a), Nov. 8, 1985, 99 Stat. 628, 670, 671, 673-676; 
Pub. L. 99-661, div. A, title VI, §§ 641(b)(1), 642(a), 
title XIII, § 1343(a)(8)(B), Nov. 14, 1986, 100 Stat. 
3885, 3886, 3992; Pub. L. 101-189, div. A, title XIV, 
§ 1407(a)(2), (3), Nov. 29, 1989, 103 Stat. 1588; Pub. 
L. 103-337, div. A, title VI, §638, title XVI, 
§ 1671(d)(2), Oct. 5, 1994, 108 Stat. 2791, 3015; Pub. 
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110 
Stat. 2553; Pub. L. 105-85, div. A, title X, 
§1073(a)(27), Nov. 18, 1997, 111 Stat. 1901; Pub. L. 

105- 261, div. A, title VI, § 643(a), Oct. 17, 1998, 112 
Stat. 2047; Pub. L. 106-65, div. A, title X, 
§1066(a)(12), Oct. 5, 1999, 113 Stat. 771; Pub. L. 

106- 398, §1 [[div. A], title VI, §655(a)-(c)(3), title 
X, §1087(a)(10)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-165, 1654A-166, 1654A-290; Pub. L. 107-107, 
div. A, title VI, § 642(a), (c)(1), Dec. 28, 2001, 115 
Stat. 1151, 1152; Pub. L. 108-136, div. A, title VI, 
§§ 644(a), (b), 645(a), (b)(1), (c), Nov. 24, 2003, 117 
Stat. 1517-1519; Pub. L. 108-375, div. A, title X, 
§1084(d)(10), Oct. 28, 2004, 118 Stat. 2061; Pub. L. 
109-364, div. A, title VI, §§ 643(a), 644(a), title X, 
§ 1071(a)(8), Oct. 17, 2006, 120 Stat. 2260, 2261, 2398.) 

Amendments 

2006— Subsec. (b)(1)(E). Pub. L. 109-364, § 643(a)(1), in- 
serted "or under subparagraph (G) of this paragraph" 
before period at end. 

Subsec. (b)(1)(G). Pub. L. 109-364, § 643(a)(2), added 
subpar. (G). 

Subsec. (d)(2)(B). Pub. L. 109-364, § 644(a), substituted 
"October 7, 2001" for "November 23, 2003". 

Subsec. (d)(6)(A). Pub. L. 109-364, § 1071(a)(8), struck 
out second comma after "November 23, 2003". 

2004— Subsecs. (b)(1)(F), (d)(2)(B), (6)(A). Pub. L. 
108-375 substituted "after November 23, 2003," for "on 
or after the date of the enactment of the National De- 
fense Authorization Act for Fiscal Year 2004". 

2003— Subsec. (b)(1)(F). Pub. L. 108-136, § 645(b)(1), 
added subpar. (F). 

Subsec. (d)(1). Pub. L. 108-136, § 645(a)(2), substituted 
"Except as provided in paragraph (2)(B), the Secretary 
concerned" for "The Secretary concerned" in introduc- 
tory provisions. 

Subsec. (d)(2). Pub. L. 108-136, § 645(a)(1), amended 
heading and text of par. (2) generally. Prior to amend- 
ment, text read as follows: "The Secretary concerned 
shall pay an annuity under this subchapter to the de- 
pendent child of a member described in paragraph (1) if 
there is no surviving spouse or if the member's surviv- 
ing spouse subsequently dies." 

Subsec. (d)(6). Pub. L. 108-136, § 645(c), added par. (6). 

Subsec. (f). Pub. L. 108-136, §644(b), inserted "or Be- 
fore" after "Dying When" in heading. 

Subsec. (f)(1). Pub. L. 108-136, § 644(a), reenacted head- 
ing without change and amended text generally. Prior 
to amendment, text read as follows: "The Secretary 
concerned shall pay an annuity under this subchapter 
to the surviving spouse of a person who is eligible to 
provide a reserve-component annuity and who dies — 
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"(A) before being notified under section 12731(d) of 
this title that he has completed the years of service 
required for eligibility for reserve-component retired 
pay; or 

"(B) during the 90-day period beginning on the date 
he receives notification under section 12731(d) of this 
title that he has completed the years of service re- 
quired for eligibility for reserve-component retired 
pay If he had not made an election under subsection 
(a)(2)(B) to participate In the Plan." 
2001— Subsec. (d). Pub. L. 107-107 struck out "Retire- 
ment-Eligible" before "Members" in heading and 
amended par. (1) generally. Prior to amendment, par. 
(1) read as follows: 

"(1) Surviving spouse annuity. — The Secretary con- 
cerned shall pay an annuity under this subchapter to 
the surviving spouse of a member who dies on active 
duty after — 

"(A) becoming eligible to receive retired pay; 
"(B) qualifying for retired pay except that he has 
not applied for or been granted that pay; or 

"(C) completing 20 years of active service but be- 
fore he is eligible to retire as a commissioned officer 
because he has not completed 10 years of active com- 
missioned service." 

2000— Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title 
VI, § 655(c)(1)], substituted "who elects under subpara- 
graph (B) not to participate in the Plan" for "described 
in clauses (1) and (ii) of subparagraph (B) who does not 
elect to participate in the Plan before the end of the 90- 
day period referred to in that clause" in concluding 
provisions. 

Subsec. (a)(2)(B). Pub. L. 106-398, §1 [[div. A], title VI, 
§ 655(a)], amended heading and text of subpar. (B) gener- 
ally. Prior to amendment, text read as follows: "A per- 
son who (i) is eligible to participate in the Plan under 
paragraph (1)(B), (il) Is married or has a dependent 
child when he is notified under section 12731(d) of this 
title that he has completed the years of service re- 
quired for eligibility for reserve-component retired pay, 
and (iii) elects to participate in the Plan (and makes a 
designation under subsection (e)) before the end of the 
90-day period beginning on the date he receives such 
notification." 

Subsec. (a)(3)(B). Pub. L. 106-398, §1 [[div. A], title VI, 
§ 655(b)], substituted "who Is eligible to provide" for 
"who elects to provide" in introductory provisions, 
added els. (1) and (ii), and redesignated former els. (1) 
and (ii) as (iii) and (iv), respectively. 

Subsec. (a)(4)(A). Pub. L. 106-398, §1 [[div. A], title VI, 
§ 655(c)(2)(A)], struck out "not to participate in the 
Plan" after "election under paragraph (2)(A)". 

Subsec. (a)(4)(B). Pub. L. 106-398, §1 [[div. A], title VI, 
§ 655(c)(2)(B)], struck out "to participate in the Plan" 
after "under paragraph (2)(B)". 

Subsec. (b)(3)(E)(ii). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(10)], struck out second comma after "Octo- 
ber 16, 1998". 

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title VI, 
§655(c)(3)], substituted "a person is required to make a 
designation under this subsection, the person" for "a 
person electing to participate in the Plan is required to 
make a designation under this subsection, the person 
making such election" in introductory provisions. 

1999— Subsec. (b)(3)(E)(ii). Pub. L. 106-65 substituted 
"after October 16, 1998," for "on or after the date of the 
enactment of the subparagraph". 

1998— Subsec. (b)(3)(C). Pub. L. 105-261, § 643(a)(1), 
struck out "effective date," after "Irrevocability," 
in heading and "Such an election is effective as of the 
first day of the first calendar month following the 
month in which It is received by the Secretary con- 
cerned." after "section 1450(f) of this title." In text. 

Subsec. (b)(3)(E). Pub. L. 105-261, § 643(a)(2), added sub- 
par. (E). 

1997— Pub. L. 105-85 substituted "Plan" for "plan" in 
section catchline. 

1996 — Pub. L. 104-201 amended section generally, re- 
vising and restating provisions relating to application 
of the Plan and inserting subsec, par., and subpar. 
headings. 



1994— Subsec. (a)(2)(B). Pub. L. 103-337, § 1671(d)(2), 
substituted "12731(d)" for "1331(d)". 

Subsec. (b)(1). Pub. L. 103-337, §638, designated exist- 
ing provisions as subpar. (A) and added subpars. (B) to 
(E). 

Subsec. (f)(1). Pub. L. 103-337, § 1671(d)(2), substituted 
"12731(d)" for "1331(d)" in subpars. (A) and (B). 

1989— Subsec. (a)(1)(B), (2)(B). Pub. L. 101-189, 
§ 1407(a)(2), substituted "reserve-component retired 
pay" for "retired pay under chapter 67 of this title". 

Subsec. (a)(4)(A). Pub. L. 101-189, § 1407(a)(3), struck 
out "or retainer" after "entitled to retired". 

Subsec. (f)(1)(A), (B). Pub. L. 101-189, § 1407(a)(2), sub- 
stituted "reserve-component retired pay" for "retired 
pay under chapter 67 of this title". 

1986— Subsec. (a)(5). Pub. L. 99-661, § 1343(a)(8)(B), sub- 
stituted "a reserve-component annuity" for "an annu- 
ity by virtue of eligibility under paragraph (1)(B)". 

Subsec. (b)(5). Pub. L. 99-661, §641(b)(l), Inserted "(A) 
whether the election Is being made pursuant to the re- 
quirements of a court order, or (B)". 

Subsec. (d)(2). Pub. L. 99-661, § 642(a)(1), substituted 
"if there is no surviving spouse or If the member's sur- 
viving spouse subsequently dies" for "if the member 
and the member's spouse die as a result of a common 
accident". 

Subsec. (f)(2). Pub. L. 99-661, § 642(a)(2), substituted "If 
there Is no surviving spouse or if the person's surviving 
spouse subsequently dies" for "if the person and the 
person's spouse die as a result of a common accident". 

1985— Subsec. (a)(1)(A). Pub. L. 99-145, §719(8)(A), sub- 
stituted "retired pay" for "retired or retainer pay". 

Subsec. (a)(2)(A). Pub. L. 99-145, § 721(a)(1), Inserted 
"(with his spouse's concurrence, if required under para- 
graph (3))" after "unless he elects". 

Pub. L. 99-145, §719(8)(A), substituted "retired pay" 
for "retired or retainer pay". 

Subsec. (a)(3). Pub. L. 99-145, § 721(a)(2), amended par. 

(3) generally. Prior to amendment, par. (3) read as fol- 
lows: 

"(A) If a person who Is eligible under paragraph (1)(A) 
to participate in the Plan and who is married elects not 
to participate in the Plan at the maximum level, or 
elects to provide an annuity for a dependent child but 
not for his spouse, or elects to provide an annuity for 
a former spouse under subsection (b)(2), that person's 
spouse shall be notified of that election. 

"(B) If a person who is eligible under paragraph (1)(B) 
to participate In the Plan and who Is married does not 
elect to participate in the Plan at the maximum level, 
or elects to provide an annuity for a dependent child 
but not for his spouse, or elects to provide an annuity 
for a former spouse under subsection (b)(2), that per- 
son's spouse shall be notified of that action." 

Subsec. (a)(6). Pub. L. 99-149, § 715(a), added par. (6). 

Subsec. (b)(1). Pub. L. 99-145, §719(3), substituted "a 
reserve-component annuity" for "an annuity under this 
paragraph by virtue of eligibility under subsection 
(a)(1)(B)". 

Subsec. (b)(2). Pub. L. 99-145, §719(3), substituted "a 
reserve-component annuity" for "an annuity under this 
paragraph by virtue of eligibility under subsection 
(a)(1)(B)". 

Pub. L. 99-145, § 716(a)(1), inserted "(other than a child 
who is a beneficiary under an election under paragraph 

(4) )" after "that spouse or child" in second sentence. 
Subsec. (b)(3)(B). Pub. L. 99-145, §719(8)(A), sub- 
stituted "retired pay" for "retired or retainer pay". 

Subsec. (b)(4), (5). Pub. L. 99-145, § 716(a)(2), (3), added 
par. (4) and redesignated former par. (4) as (5). 

Subsec. (c). Pub. L. 99-145, § 513(b), inserted "disabil- 
ity" before "retired pay". 

Subsec. (d). Pub. L. 99-145, § 712(a), amended subsec. 
(d) generally. Prior to amendment, subsec. (d) read as 
follows: "If a member of an armed force dies on active 
duty after he has become entitled to retired or retainer 
pay, or after he has qualified for that pay except that 
he has not applied for or been granted that pay, and his 
spouse is eligible for dependency and indemnity com- 
pensation under section 411(a) of title 38 in an amount 
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that is less than the annuity the spouse would have re- 
ceived under this subchapter if it had applied to the 
member when he died, the Secretary concerned shall 
pay to the spouse an annuity equal to the difference be- 
tween that amount of compensation and 55 percent of 
the retired or retainer pay to which the otherwise eligi- 
ble spouse described in section 1450(a)(1) of this title 
would have been entitled if the member had been enti- 
tled to that pay based upon his years of active service 
when he died." 

Subsec. (f). Pub. L. 99-145, § 713(a), added subsec. (f). 

Subsec. (g). Pub. L. 99-145, § 715(b), added subsec. (g). 

1983— Subsec. (a)(3). Pub. L. 98-94, § 941(c)(2), sub- 
stituted "provide an annuity for a former spouse under 
subsection (b)(2)," for "provide an annuity under sub- 
section (b)(2) of this section," in subpars. (A) and (B). 

Subsec. (a)(5). Pub. L. 98-94, §941(a)(l), inserted "ex- 
cept in accordance with subsection (b)(3)". 

Subsec. (b). Pub. L. 98-94, § 941(a)(2), amended subsec. 
(b) generally. Prior to amendment subsec. (b) read as 
follows: 

"(1) A person who is not married and does not have 
a dependent child when he becomes eligible to partici- 
pate in the Plan may elect to provide an annuity to a 
natural person with an insurable interest in that per- 
son or to provide an annuity to a former spouse. 

"(2) A person who is married, or has a dependent 
child may elect to provide an annuity to a former 
spouse instead of providing an annuity to a spouse or 
dependent child if the election is made in order to 
carry out the terms of a written agreement entered 
into voluntarily with the former spouse (without re- 
gard to whether such agreement is included in or ap- 
proved by a court order). 

"(3) In the case of a person electing to provide an an- 
nuity under paragraph (1) or (2) of this subsection by 
virtue of eligibility under subsection (a)(1)(B), the elec- 
tion shall include a designation under subsection (e). 

"(4) Any person who elects under paragraph (1) or (2) 
to provide an annuity to a former spouse shall, at the 
time of making such election, provide the Secretary 
concerned with a written statement, in a form to be 
prescribed by that Secretary, signed by such person and 
the former spouse setting forth whether the election is 
being made pursuant to a voluntary written agreement 
previously entered into by such person as a part of or 
incident to a proceeding of divorce, dissolution, annul- 
ment, or legal separation, and if so, whether such vol- 
untary written agreement has been incorporated in or 
ratified or approved by a court order." 

1982— Pub. L. 97-295, §1(18), substituted "Plan" for 
"plan" in section catchline. 

Subsec. (a)(3). Pub. L. 97-252, § 1003(b)(1), inserted in 
subpars. (A) and (B) identical text "or elects to provide 
an annuity under subsection (b)(2) of this section," 
after "for his spouse,". 

Subsec. (b). Pub. L. 97-252, § 1003(b)(2), designated ex- 
isting first sentence as par. (1), authorized an election 
to provide an annuity to a former spouse, added pars. 

(2) and (4), designated existing second sentence as par. 

(3) , and substituted "person electing to provide an an- 
nuity under paragraph (1) or (2) of this subsection" for 
"person providing an annuity under this subsection" 
and "the election" for "such an election". 

1978— Subsec. (a). Pub. L. 95-397, § 202(a), amended sub- 
sec. (a) generally, primarily inserting provision that 
this subchapter shall be known as the Survivor Benefit 
Plan and provisions of pars. (1)(B), (2)(B) and conclud- 
ing sentence, (3)(B), (4)(B), and last sentence of (5). 

Subsec. (b). Pub. L. 95-397, §202(b), substituted "enti- 
tled to retired or retainer pay" for "eligible to partici- 
pate in the Plan" and inserted provisions relating to 
the inclusion in an election a designation under sub- 
section (e) by persons providing an annuity under this 
subsection by virtue of eligibility under subsection 
(a)(1)(B). 

Subsec. (e). Pub. L. 95-397, § 202(c), added subsec. (e). 

1976— Subsec. (a). Pub. L. 94-496 inserted "or elects to 
provide an annuity for a dependent child but not for his 
spouse" after "maximum level". 



Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title VI, § 644(b), Oct. 17, 2006, 
120 Stat. 2261, provided that: "Any annuity payable to 
a dependent child under subchapter II of chapter 73 of 
title 10, United States Code, by reason of the amend- 
ment made by subsection (a) [amending this section] 
shall be payable only for months beginning on or after 
the date of the enactment of this Act [Oct. 17, 2006]." 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title VI, § 644(c), Nov. 24, 2003, 
117 Stat. 1518, provided that: "Subparagraph (B) of sec- 
tion 1448(f)(1) of title 10, United States Code, as added 
by subsection (a), shall take effect as of September 10, 
2001, and shall apply with respect to performance of in- 
active-duty training (as defined in section 101(d) of title 
10, United States Code) on or after that date." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title VI, §642(d), Dec. 28, 2001, 
115 Stat. 1152, provided that: "The amendments made 
by this section [amending this section and section 1451 
of this title] shall take effect as of September 10, 2001, 
and shall apply with respect to deaths of members of 
the Armed Forces occurring on or after that date." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VI, §655(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-166, provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1450 of this title] apply only with re- 
spect to a notification under section 12731(d) of title 10, 
United States Code, made after January 1, 2001, that a 
member of a reserve component has completed the 
years of service required for eligibility for reserve-com- 
ponent retired pay." 

Effective Date of 1994 Amendment 

Amendment by section 1671(d)(2) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1986 Amendment 

Amendment by section 641 of Pub. L. 99-661 applicable 
to court orders issued on or after Nov. 14, 1986, see sec- 
tion 641(c) of Pub. L. 99-661, set out as a note under sec- 
tion 1450 of this title. 

Section 642(c) of Pub. L. 99-661 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply only to claims arising on or after 
March 1, 1986. The amendments made by subsection (b) 
[amending section 1451 of this title] shall apply to pay- 
ments for periods after February 28, 1986." 

Effective Date of 1985 Amendment 

Amendment by title VII of Pub. L. 99-145 effective 
Mar. 1, 1986, with prohibition against accrual of bene- 
fits to any person by reason of the enactment of such 
title VII for any period before Mar. 1, 1986, see section 
731 of Pub. L. 99-145, set out as a note under section 1447 
of this title. 

Effective Date of 1983 Amendment 

Section 941(b) of Pub. L. 98-94 provided that: "In the 
case of a person who on the date of the enactment of 
this Act [Sept. 24, 1983] is a person described in sub- 
paragraph (A) of subsection (b)(3) of section 1448 of title 
10, United States Code (as amended by subsection 
(a)(2)), such subsection shall apply to that person as if 
the one-year period provided for in subparagraph (A) of 
such subsection began on the date of the enactment of 
this Act." 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable to persons becoming eligible to partici- 
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pate in Survivor Benefit Plan provided for in this sub- 
chapter before, on, or after Feb. 1, 1983, see section 1006 
of Pub. L. 97-252, set out as an Effective Date; Transi- 
tion Provisions note under section 1408 of this title. 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 effective Oct. 1, 1978, 
and applicable to annuities payable by virtue of amend- 
ment for months beginning on or after such date, see 
section 210 of Pub. L. 95-397, set out as a note under sec- 
tion 1447 of this title. 

Effective Date of 1976 Amendment 

Amendment by Pub. L. 94-496 effective Sept. 21, 1972, 
see section 3 of Pub. L. 94-496, set out as a note under 
section 1447 of this title. 

Effective Date of 1997 Amendments by Section 645 
of Pub. L. 105-85 

Section 645(c) of Pub. L. 105-85 provided that: "The 
amendments made by this section [amending section 
4(e)(1) of Pub. L. 92-425 and section 653(d) of Pub. L. 
100-456, set out below] take effect on the first day of the 
first month beginning after the date of the enactment 
of this Act [Nov. 18, 1997] and shall apply with respect 
to payments of benefits for months beginning on or 
after that date, except that the Secretary of Veterans 
Affairs may provide, if necessary for administrative 
implementation, that such amendments shall apply be- 
ginning with a later month, not later than the first 
month beginning more than 180 days after the date of 
the enactment of this Act." 

Transition 

Pub. L. 109-364, div. A, title VI, § 643(c), Oct. 17, 2006, 
120 Stat. 2261, provided that: 

"(1) Transition period.— In the case of a participant 
in the Survivor Benefit Plan who made a covered insur- 
able-interest election (as defined in paragraph (2)) and 
whose designated beneficiary under that election dies 
before the date of the enactment of this Act [Oct. 17, 
2006] or during the 18-month period beginning on such 
date, the time period applicable for purposes of the lim- 
itation in the third sentence of subparagraph (G)(i) of 
section 1448(b)(1) of title 10, United States Code, as 
added by subsection (a), shall be the two-year period 
beginning on the date of the enactment of this Act 
(rather than the 180-day period specified in that sen- 
tence). 

"(2) Covered insurable-interest elections. — For 
purposes of paragraph (1), a covered insurable-interest 
election is an election under section 1448(b)(1) of title 
10, United States Code, made before the date of the en- 
actment of this Act [Oct. 17, 2006], or during the 18- 
month period beginning on such date, by a participant 
in the Survivor Benefit Plan to provide an annuity 
under that plan to a natural person with an insurable 
interest in that person. 

"(3) Survivor benefit plan. — For purposes of this 
subsection, the term 'Survivor Benefit Plan' means the 
program under subchapter II of chapter 73 of title 10, 
United States Code." 

One-Year Open Enrollment Period for Survivor 
Benefit Plan Commencing October 1, 2005 

Pub. L. 108-375, div. A, title VI, §645, Oct. 28, 2004, 118 
Stat. 1962, as amended by Pub. L. 109-364, div. A, title 
X, § 1071(g)(5), Oct. 17, 2006, 120 Stat. 2402, provided that: 
"(a) Persons Not Currently Participating in Sur- 
vivor Benefit Plan. — 

"(1) Election of sbp coverage. — An eligible retired 
or former member may elect to participate in the 
Survivor Benefit Plan during the open enrollment pe- 
riod specified in subsection (f). 

"(2) Election of supplemental annuity cov- 
erage. — An eligible retired or former member who 
elects under paragraph (1) to participate in the Sur- 
vivor Benefit Plan at the maximum level may also 
elect during the open enrollment period to partici- 
pate in the Supplemental Survivor Benefit Plan. 



"(3) Eligible retired or former member. — For 
purposes of paragraphs (1) and (2), an eligible retired 
or former member is a member or former member of 
the uniformed services who on the day before the 
first day of the open enrollment period is not a par- 
ticipant in the Survivor Benefit Plan and — 
"(A) is entitled to retired pay; or 
"(B) would be entitled to retired pay under chap- 
ter 1223 of title 10, United States Code, but for the 
fact that such member or former member is under 
60 years of age. 

"(4) Status under sbp of persons making elec- 
tions. — 

"(A) Standard annuity. — A person making an 
election under paragraph (1) by reason of eligibility 
under paragraph (3)(A) shall be treated for all pur- 
poses as providing a standard annuity under the 
Survivor Benefit Plan. 

"(B) Reserve-component annuity. — A person 
making an election under paragraph (1) by reason 
of eligibility under paragraph (3)(B) shall be treated 
for all purposes as providing a reserve-component 
annuity under the Survivor Benefit Plan. 
"(b) Election To Increase Coverage Under SBP. — A 
person who on the day before the first day of the open 
enrollment period is a participant in the Survivor Ben- 
efit Plan but is not participating at the maximum base 
amount or is providing coverage under the Plan for a 
dependent child and not for the person's spouse or 
former spouse may, during the open enrollment period, 
elect to — 

"(1) participate in the Plan at a higher base amount 
(not in excess of the participant's retired pay); or 

"(2) provide annuity coverage under the Plan for 
the person's spouse or former spouse at a base 
amount not less than the base amount provided for 
the dependent child. 

"(c) Election for Current SBP Participants To 
Participate in Supplemental SBP. — 

"(1) Election. — A person who is eligible to make an 
election under this paragraph may elect during the 
open enrollment period to participate in the Supple- 
mental Survivor Benefit Plan. 

"(2) Persons eligible. — Except as provided in para- 
graph (3), a person is eligible to make an election 
under paragraph (1) if on the day before the first day 
of the open enrollment period the person is a partici- 
pant in the Survivor Benefit Plan at the maximum 
level, or during the open enrollment period the per- 
son increases the level of such participation to the 
maximum level under subsection (b) of this section, 
and under that Plan is providing annuity coverage for 
the person's spouse or a former spouse. 

"(3) Limitation on eligibility for certain sbp 
participants not affected by two-tier annuity 
computation. — A person is not eligible to make an 
election under paragraph (1) if (as determined by the 
Secretary concerned) the annuity of a spouse or 
former spouse beneficiary of that person under the 
Survivor Benefit Plan is to be computed under sec- 
tion 1451(e) of title 10, United States Code. However, 
such a person may during the open enrollment period 
waive the right to have that annuity computed under 
such section 1451(e). Any such election is irrevocable. 
A person making such a waiver may make an election 
under paragraph (1) as in the case of any other par- 
ticipant in the Survivor Benefit Plan. 
"(d) Manner of Making Elections. — An election 
under this section shall be made in writing, signed by 
the person making the election, and received by the 
Secretary concerned before the end of the open enroll- 
ment period. Any such election shall be made subject 
to the same conditions, and with the same opportuni- 
ties for designation of beneficiaries and specification of 
base amount, that apply under the Survivor Benefit 
Plan or the Supplemental Survivor Benefit Plan, as the 
case may be. A person making an election under sub- 
section (a) to provide a reserve-component annuity 
shall make a designation described in section 1448(e) of 
title 10, United States Code. 
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"(e) Effective Date for Elections. — Any such elec- 
tion shall be effective as of the first day of the first cal- 
endar month following' the month in which the election 
is received by the Secretary concerned. 

"(f) Open Enrollment Period. — The open enrollment 
period under this section is the one-year period begin- 
ning' on October 1, 2005. 

"(g) Effect of Death of Person Making Election 
Within Two Years of Making Election. — If a person 
making an election under this section dies before the 
end of the two-year period beginning on the effective 
date of the election, the election is void and the 
amount of any reduction in retired pay of the person 
that is attributable to the election shall be paid in a 
lump sum to the person who would have been the de- 
ceased person's beneficiary under the voided election if 
the deceased person had died after the end of such two- 
year period. 

"(h) Applicability of Certain Provisions of Law. — 
The provisions of sections 1449, 1453, and 1454 of title 10, 
United States Code, are applicable to a person making 
an election, and to an election, under this section in 
the same manner as if the election were made under 
the Survivor Benefit Plan or the Supplemental Sur- 
vivor Benefit Plan, as the case may be. 
"(i) Premium for Open Enrollment Election. — 

"(1) Premiums to be charged. — The Secretary of 
Defense shall prescribe in regulations premiums 
which a person electing under this section shall be re- 
quired to pay for participating in the Survivor Bene- 
fit Plan pursuant to the election. The total amount 
of the premiums to be paid by a person under the reg- 
ulations shall be equal to the sum of — 

"(A) the total amount by which the retired pay of 
the person would have been reduced before the ef- 
fective date of the election if the person had elected 
to participate in the Survivor Benefit Plan (for the 
same base amount specified in the election) at the 
first opportunity that was afforded the member to 
participate under chapter 73 of title 10, United 
States Code; 

"(B) interest on the amounts by which the retired 
pay of the person would have been so reduced, com- 
puted from the dates on which the retired pay 
would have been so reduced at such rate or rates 
and according to such methodology as the Sec- 
retary of Defense determines reasonable; and 

"(C) any additional amount that the Secretary 
determines necessary to protect the actuarial 
soundness of the Department of Defense Military 
Retirement Fund against any increased risk for the 
fund that is associated with the election. 
"(2) Premiums to be credited to retirement 
fund. — Premiums paid under the regulations under 
paragraph (1) shall be credited to the Department of 
Defense Military Retirement Fund, 
"(j) Definitions. — In this section: 

"(1) The term 'Survivor Benefit Plan' means the 
program established under subchapter II of chapter 73 
of title 10, United States Code. 

"(2) The term 'Supplemental Survivor Benefit Plan' 
means the program established under subchapter III 
of chapter 73 of title 10, United States Code. 

"(3) The term 'retired pay' includes retainer pay 
paid under section 6330 of title 10, United States Code. 

"(4) The terms 'uniformed services' and 'Secretary 
concerned' have the meanings given those terms in 
section 101 of title 37, United States Code. 

"(5) The term 'Department of Defense Military Re- 
tirement Fund' means the Department of Defense 
Military Retirement Fund established under section 
1461(a) of title 10, United States Code." 

Open Enrollment Period for Survivor Benefit 
Plan Commencing March 1, 1999 

Pub. L. 105-261, div. A, title VI, §642, Oct. 17, 1998, 112 
Stat. 2045, as amended by Pub. L. 106-65, div. A, title 
VI, §654, Oct. 5, 1999, 113 Stat. 667, provided for a one- 
year open enrollment period beginning on Mar. 1, 1999, 
during which an eligible retired or former member who 



was not participating in the Survivor Benefit Plan 
could elect to participate in the Plan and also elect to 
participate in the Supplemental Survivor Benefit Plan. 

Annuities for Certain Military Surviving Spouses 

Pub. L. 105-85, div. A, title VI, §644, Nov. 18, 1997, 111 
Stat. 1800, as amended by Pub. L. 106-65, div. A, title 
VI, § 656(a), (b), title X, § 1066(c)(3), Oct. 5, 1999, 113 Stat. 
668, 773; Pub. L. 107-314, div. A, title VI, §634, Dec. 2, 202, 
116 Stat. 2573, provided that: 

"(a) Survivor Annuity. — (1) The Secretary concerned 
shall pay an annuity to the qualified surviving spouse 
of each member of the uniformed services who — 

"(A) became entitled to retired or retainer pay be- 
fore September 21, 1972, died before March 21, 1974, 
and was entitled to retired or retainer pay on the 
date of death; or 

"(B) died before October 1, 1978, and at the time of 
his death would have been entitled to retired pay 
under chapter 67 [now 1223] of title 10, United States 
Code (as in effect before December 1, 1994), but for the 
fact that he was under 60 years of age. 
"(2) A qualified surviving spouse for purposes of this 
section is a surviving spouse who has not remarried. 

"(b) Amount of Annuity. — (1) An annuity under this 
section shall be paid at the rate of $185.58 per month, as 
adjusted from time to time under paragraph (3). 

"(2) The amount of an annuity to which a surviving 
spouse is entitled under this section for any period 
shall be reduced (but not below zero) by any amount 
paid to that surviving spouse for the same period under 
any of the following provisions of law: 

"(A) Section 1311(a) of title 38, United States Code 
(relating to dependency and indemnity compensation 
payable by the Secretary of Veterans Affairs). 
"(B) Chapter 73 of title 10, United States Code. 
"(C) Section 4 of Public Law 92-425 (10 U.S.C. 1448 
note). 

"(3) Whenever after May 1, 2002, retired or retainer 
pay is increased under section 1401a(b)(2) of title 10, 
United States Code, each annuity that is payable under 
this section shall be increased at the same time and by 
the same total percent. 

"(c) Application Required.— No benefit shall be paid 
to any person under this section unless an application 
for such benefit is filed with the Secretary concerned 
by or on behalf of such person. 

"(d) Definitions. — For purposes of this section: 
"(1) The terms 'uniformed services' and 'Secretary 

concerned' have the meanings given such terms in 

section 101 of title 37, United States Code. 
"(2) The term 'surviving spouse' has the meaning 

given such term in paragraph (9) of section 1447 of 

title 10, United States Code. 

"(e) Prospective Applicability. — (1) Annuities under 
this section shall be paid for months beginning after 
November 1997. 

"(2) No benefit shall accrue to any person by reason 
of the enactment of this section for any period before 
December 1997 " 

[Pub. L. 106-65, div. A, title VI, § 656(c), Oct. 5, 1999, 113 
Stat. 668, provided that: "The amendment made by sub- 
section (a) [amending section 644 of Pub. L. 105-85, set 
out above] shall apply with respect to annuities pay- 
able for months beginning after September 30, 1999."] 

Authority for Relief From Previous Overpay- 
ments Under Minimum Income Widows Program 

Pub. L. 104-106, div. A, title VI, §635, Feb. 10, 1996, 110 
Stat. 366, authorized the Secretary of Defense to waive 
recovery by the United States of any overpayment by 
the United States that had been made before Feb. 10, 
1996, under section 4 of Public Law 92-425, set out 
below, and that was attributable to failure by the De- 
partment of Defense to apply the eligibility provisions 
of subsection (a) of such section in the case of the per- 
son to whom the overpayment had been made. 

Open Enrollment Period for Survivor Benefit 
Plan Commencing April 1, 1992 

Pub. L. 101-189, div. A, title XIV, §1405, Nov. 29, 1989, 
103 Stat. 1586, as amended by Pub. L. 101-510, div. A, 
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title VI, §631(2), title XIV, §1484(Z)(4)(B), Nov. 5, 1990, 104 
Stat. 1580, 1720; Pub. L. 102-190, div. A, title VI, 
§ 653(a)(1), (c)(2), Dec. 5, 1991, 105 Stat. 1388, 1389; Pub. L. 
102-484, div. A, title VI, §643, Oct. 23, 1992, 106 Stat. 2425, 
provided for a one-year open enrollment period begin- 
ning' on Apr. 1, 1992, during which: (1) an eligible retired 
or former member who was not participating in the 
Survivor Benefit Plan could elect to participate in the 
Plan and also elect to participate in the Supplemental 
Survivor Benefit Plan, (2) a current participant in the 
Survivor Benefit Plan who was not participating at the 
maximum base amount could elect to participate in the 
Plan at a higher base amount or provide coverage for 
a previously uncovered spouse or former spouse, and (3) 
a participant in the Survivor Benefit Plan at the maxi- 
mum level who was providing annuity coverage for a 
spouse or former spouse could elect to participate in 
the Supplemental Survivor Benefit Plan, and directed 
the Secretary of Defense to submit to committees of 
Congress a report on the open season not later than 
June 1, 1990. 

Definitions for 1989 Amendments 

Section 1406 of title XIV of div. A of Pub. L. 101-189, 
as amended by Pub. L. 102-190, div. A, title VI, 
§ 653(a)(2), Dec. 5, 1991, 105 Stat. 1388, provided that: 
"For the purpose of this title [see Short Title of 1989 
Amendment note set out under section 1447 of this 
title]: 

"(1) The term 'Survivor Benefit Plan' means the 
program established under subchapter II of chapter 73 
of title 10, United States Code. 

"(2) The term 'retired pay' includes retainer pay 
paid under section 6330 of title 10, United States Code. 

"(3) The terms 'uniformed services' and 'Secretary 
concerned' have the meanings given those terms in 
section 101 of title 37, United States Code. 

"(4) The term 'SBP premium' means the reduction 
in retired pay required as a condition of providing an 
annuity under the Survivor Benefit Plan. 

"(5) The term 'base amount' has the meaning given 
that term in section 1447(2) [see 1447(6)] of title 10, 
United States Code." 

Annuity for Surviving Spouses of Members Who 
Died Before November 1, 1953, and Who Were En- 
titled to Retired or Retainer Pay on Date of 
Death 

Pub. L. 100-456, div. A, title VI, §653, Sept. 29, 1988, 102 
Stat. 1991, as amended by Pub. L. 103-337, div. A, title 
X, § 1070(d)(3), Oct. 5, 1994, 108 Stat. 2858; Pub. L. 105-85, 
div. A, title VI, § 645(a), Nov. 18, 1997, 111 Stat. 1801, pro- 
vided that: 

"(a) Annuity. — (1) The Secretary concerned shall pay 
an annuity to the qualified surviving spouse of each 
member of the uniformed services who — 
"(A) died before November 1, 1953; and 
"(B) was entitled to retired or retainer pay on the 
date of death. 

"(2) A qualified surviving spouse for purposes of this 
section is a surviving spouse who has not remarried and 
who is eligible for an annuity under section 4 of Public 
Law 92-425 (10 U.S.C. 1448 note). 

"(b) Amount of Annuity. — (1) An annuity payable 
under this section shall be paid at the rate of $165 per 
month, as adjusted from time to time under subsection 
(c). 

"(2) An annuity paid to a surviving spouse under this 
section shall be reduced by the amount of dependency 
and indemnity compensation (DIC) to which the surviv- 
ing spouse is entitled under section 1311(a) of title 38, 
United States Code. 

"(c) Cost-of-Living Increases. — Whenever retired or 
retainer pay is increased under section 1401a(b)(2) of 
title 10, United States Code, each annuity that is pay- 
able under this section shall be increased at the same 
time and by the same total percent. The amount of the 
increase shall be based on the monthly annuity payable 
before any reduction under this section. 



"(d) Relationship to Other Programs. — (1) An annu- 
ity paid to a surviving spouse under this section is in 
addition to any pension to which the surviving spouse 
is entitled under subchapter III of chapter 15 of title 38, 
United States Code, or section 306 of the Veterans' and 
Survivors' Pension Improvement Act of 1978 (38 U.S.C. 
1521 note), and any payment made under the provisions 
of section 4 of Public Law 92-425. An annuity paid under 
this section shall not be considered as income for the 
purposes of eligibility for any such pension. 

"(2) Payment of annuities under this section shall be 
made by the Secretary of Veterans Affairs. In making 
such payments, the Secretary shall combine the pay- 
ment under this section with the payment of any 
amount due the same person under section 4 of Public 
Law 92-425 (10 U.S.C. 1448 note), as provided in sub- 
section (e)(1) of that section. The Secretary concerned 
shall transfer amounts for payments under this section 
to the Secretary of Veterans Affairs in the same man- 
ner as is provided under subsection (e)(2) of section 4 of 
Public Law 92-425 for payments under that section. 

"(e) Definitions. — For purposes of this section: 
"(1) The terms 'uniformed services' and 'Secretary 

concerned' have the meanings given those terms in 

section 101 of title 37, United States Code. 
"(2) The term 'surviving spouse' has the meaning 

given the terms 'widow' and 'widower' in paragraphs 

(3) and (4), respectively, of section 1447 [see 1447(7), 

(8)] of title 10, United States Code. 

"(f) Effective Date. — Annuities under this section 
shall be paid for months beginning after the month in 
which this Act is enacted [September 1988]. No benefit 
shall accrue to any person by reason of the enactment 
of this section for any period before the first month re- 
ferred to in the preceding sentence. No benefit shall be 
paid to any person under this section unless an applica- 
tion for such benefit has been filed with the Secretary 
concerned by or on behalf of such person." 

Authority for Certain Remarried Survivor Bene- 
fit Plan Participants To Withdraw From Plan 

Pub. L. 100-180, div. A, title VI, §631, Dec. 4, 1987, 101 
Stat. 1104, provided that: 

"(a) Authority To Withdraw. — (1) An individual who 
is a participant in the Survivor Benefit Plan under sub- 
chapter II of chapter 73 of title 10, United States Code, 
and is described in paragraph (2) may, with the consent 
of such individual's spouse, withdraw from participa- 
tion in the Plan. 

"(2) An individual referred to in paragraph (1) is an 
individual who — 

"(A) is providing coverage for a spouse or for a 

spouse and child under the Plan; and 
"(B) remarried before March 1, 1986, and at a time 

when such individual was a participant in the Plan 

but did not have an eligible spouse beneficiary under 

the Plan. 

"(b) Applicable Provisions. — An election under sub- 
section (a) shall be subject to subparagraphs (B) and (D) 
[see (E)] of section 1448(a)(6) of title 10, United States 
Code, except that in applying such subparagraph (B) to 
subsection (a), the one-year period referred to in clause 
(ii) of such subparagraph shall extend until the end of 
the one-year period beginning 90 days after the date of 
the enactment of this Act [Dec. 4, 1987]. 

"(c) Treatment of Prior Contributions. — No refund 
of amounts by which the retired pay of a participant in 
the Survivor Benefit Plan has been reduced by reason 
of section 1452 of title 10, United States Code, may be 
made to an individual who withdraws from the Sur- 
vivor Benefit Plan under subsection (a)." 

Option for Certain Participants To Withdraw 
From Survivor Benefit Plan 

Section 711(c) of Pub. L. 99-145 provided that person 
who during period Oct. 19, 1984, to Nov. 8, 1985, became 
participant in Survivor Benefit Plan under this sub- 
chapter could withdraw from Plan before end of one- 
year period beginning on Nov. 8, 1985, and receive re- 
fund of contributions plus interest. 
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Persons Covered Under Subsections (d) and (f) 

Section 712(b) of Pub. L. 99-145 provided that: 
"(1) Section 1448(d) of title 10, United States Code, as 
amended by subsection (a), applies to the surviving 
spouse and dependent children of a person who dies on 
active duty after September 20, 1972, and the former 
spouse of a person who dies after September 7, 1982. 

"(2) In the case of the surviving- spouse and children 
of a person who dies during the period beginning on 
September 21, 1972, and ending on October 1, 1985, the 
Secretary concerned shall take appropriate steps to lo- 
cate persons eligible for an annuity under section 
1448(d) of title 10, United States Code, as amended by 
subsection (a). Any such person must submit an appli- 
cation to the Secretary for such an annuity before Oc- 
tober 1, 1988, to be eligible to receive such annuity. Any 
such annuity shall be effective only for months after 
the month in which the Secretary receives such appli- 
cation." 

Section 713(c) of Pub. L. 99-145 provided that: 
"(1) Section 1448(f) of title 10, United States Code, as 
added by subsection (a), shall apply to the surviving 
spouse and dependent children of any person who dies 
after September 30, 1978, and the former spouse of a per- 
son who dies after September 7, 1982. 

"(2) In the case of the surviving spouse and depend- 
ents of a person who dies during the period beginning 
on September 30, 1978, and ending on October 1, 1985, 
the Secretary concerned shall take appropriate steps to 
locate persons eligible for an annuity under section 
1448(f) of title 10, United States Code, as added by sub- 
section (a). Any such person must submit an applica- 
tion to the Secretary for such an annuity before Octo- 
ber 1, 1988, to be eligible to receive such annuity. Any 
such annuity shall be effective only for months after 
the month in which the Secretary receives such appli- 
cation." 

Revision for Former Spouse Coverage Already in 
Effect 

Section 716(b) of Pub. L. 99-145, as amended by Pub. 
L. 99-661, div. A, title VI, §645, Nov. 14, 1986, 100 Stat. 
3887, provided that person who before Mar. 1, 1986, made 
election under subsec. (b) of this section to provide an- 
nuity for former spouse could change that election to 
provide annuity for former spouse and dependent chil- 
dren, even though former spouse had died, but such 
election had to be made not later than Mar. 1, 1987, in 
case of person who made election before Nov. 8, 1985, 
and not later than end of one-year period beginning on 
Nov. 14, 1986, in case of person who made election dur- 
ing period of Nov. 8, 1985, to Feb. 28, 1986. 

One-Year Open Period To Switch Computation of 
SBP Annuity 

Section 723(c) of Pub. L. 99-145 provided that person 
who, before effective date of title VII of Pub. L. 99-145 
(see Effective Date of 1985 Amendment note set out 
under section 1447 of this title) participated in Survivor 
Benefit Plan under this subchapter, and had elected to 
provide annuity to former spouse could, with concur- 
rence of such former spouse, elect to terminate such 
annuity and provide annuity to such former spouse 
under section 1450(a)(1) of this title, and any such elec- 
tion was to be made before end of 12-month period be- 
ginning on Nov. 8, 1985. 

One- Year Open Period for New Former Spouse 
Coverage 

Section 723(d) of Pub. L. 99-145 provided that person 
who before effective date of part B of title VII of Pub. 
L. 99-145 (see Effective Date of 1985 Amendment note 
set out under section 1447 of this title) was participant 
in Survivor Benefit Plan and did not elect to provide 
annuity to former spouse could elect to provide annu- 
ity to former spouse under Plan, and that any such 
election was to be made before end of 12-month period 
beginning on Nov. 8, 1985. 



Open Enrollment Period for Survivor Benefit 
Plan 

Pub. L. 97-35, title II, §212, Aug. 13, 1981, 95 Stat. 383, 
as amended by Pub. L. 97-252, title XI, §1119, Sept. 8, 
1982, 96 Stat. 753, provided that certain members or 
former members of the uniformed services who, on Aug. 
13, 1981, were not participants in the Survivor Benefit 
Plan established under this subchapter or were not par- 
ticipants in the Plan at the maximum level, could elect 
to participate in the Plan or to participate in the Plan 
at a higher level, during an open enrollment period be- 
ginning Oct. 1, 1981, and ending Sept. 30, 1982, for mem- 
bers and former members entitled to retired or retainer 
pay on Aug. 13, 1981, or beginning on Oct. 1, 1982, and 
ending on Sept. 30, 1983, for members or former mem- 
bers who on Aug. 13, 1981, would have been entitled to 
retired pay, but for the fact they were under 60 years 
of age on that date. 

SuRvrviNG Spouse; Annuity Payment and Reduction 
Provisions; Election of Annuity; Definitions; Ef- 
fective Date 

Pub. L. 96-402, §5, Oct. 9, 1980, 94 Stat. 1707, provided 
that: 

"(a)(1) The Secretary concerned shall pay an annuity 
to any individual who is the surviving spouse of a mem- 
ber of the uniformed services who — 

"(A) died before September 21, 1972; 

"(B) was serving on active duty in the uniformed 
services at the time of his death and had served on 
active duty for a period of not less than 20 years; and 

"(C) was at the time of his death entitled to retired 
or retainer pay or would have been entitled to that 
pay except that he had not applied for or been grant- 
ed that pay. 

"(2) An annuity under paragraph (1) shall be paid 
under the provisions of subchapter II of chapter 73 of 
title 10, United States Code, in the same manner as if 
such member had died on or after September 21, 1972. 

"(b)(1) The amount of retired or retainer pay to be 
used as the basis for the computation of an annuity 
under subsection (a) is the amount of the retired or re- 
tainer pay to which the member would have been enti- 
tled if the member had been entitled to that pay based 
upon his years of active service when he died, adjusted 
by the overall percentage increase in retired and re- 
tainer pay under section 1401a of title 10, United States 
Code (or any prior comparable provision of law), during 
the period beginning on the date of the member's death 
and ending on the day before the effective date of this 
section. 

"(2) In addition to any reduction required under the 
provisions of subchapter II of chapter 73 of title 10, 
United States Code, the annuity paid to any surviving 
spouse under this section shall be reduced by any 
amount such surviving spouse is entitled to receive as 
an annuity under subchapter I of such chapter. 

"(c) If an individual entitled to an annuity under this 
section is also entitled to an annuity under subchapter 
II of chapter 73 of title 10, United States Code, based 
upon a subsequent marriage, the individual may not re- 
ceive both annuities but must elect which to receive. 
"(d) As used in this section: 

"(1) The term 'uniformed services' means the 
Armed Forces and the commissioned corps of the 
Public Health Service and of the National Oceanic 
and Atmospheric Administration. 

"(2) The term 'surviving spouse' has the meaning 
given the terms 'widow' and 'widower' in section 1447 
of title 10, United States Code. 

"(3) The term 'Secretary concerned' has the mean- 
ing given such term in section 101(8) of title 10, 
United States Code, and includes the Secretary of 
Commerce, with respect to matters concerning the 
National Oceanic and Atmospheric Administration, 
and the Secretary of Health and Human Services, 
with respect to matters concerning the Public Health 
Service." 

Provision effective Dec. 1, 1980, applicable to annu- 
ities payable for months beginning on or after such 
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date, and prohibiting accrual of benefits for any period 
before Oct. 9, 1980, see section 7 of Pub. L. 96-402, set 
out as a note under section 144V of this title. 

Election To Participate in the Survivor Benefit 
Plan and Withdraw From the Retired Service- 
man's Family Protection Plan 

Section 3 of Pub. L. 92-425, as amended by Pub. L. 
93-155, title VIII, §804, Nov. 16, 1973, 8V Stat. 615, pro- 
vided that: 

"(a) The Survivor Benefit Plan established pursuant 
to clause (3) of the first section of this Act [this sub- 
chapter] applies to any person who initially becomes 
entitled to retired or retainer pay on or after the effec- 
tive date of this Act [Sept. 21, 1972]. An election made 
before that date by such a person under section 1431 of 
title 10, United States Code, is canceled. However, a 
person who initially becomes entitled to retired or re- 
tainer pay within 180 days after the effective date of 
this Act [Sept. 21, 1972] may, within 180 days after be- 
coming' so entitled, elect — 

"(1) not to participate in such Survivor Benefit 

Plan If he is married or has a dependent child; or 
"(2) to participate In that Plan, If he Is a person 

covered by section 1448(b) of title 10, United States 

Code. 

"(b) Any person who is entitled to retired or retainer 
pay on the effective date of this Act [Sept. 21, 1972] may 
elect to participate In the Survivor Benefit Plan estab- 
lished pursuant to clause (3) of the first section of this 
Act [this subchapter] at any time within eighteen 
months after such date. However, such a person who is 
receiving retired or retainer pay reduced under section 
1436(a) of title 10, United States Code, or who Is deposit- 
ing amounts under section 1438 of that title, may elect 
at any time within eighteen months after the effective 
date of this Act [Sept. 21, 1972]— 

"(1) to participate in the Plan and continue his par- 
ticipation under chapter 73 of that title [this chapter] 
as in effect on the day before the effective date of this 
Act [Sept. 21, 1972], except that the total of the annu- 
ities elected may not exceed 100 percent of his retired 
or retainer pay; or 

"(2) to participate in the Plan and, notwithstanding 
section 1436(b) of that title, terminate his participa- 
tion under chapter 73 of that title [this chapter] as in 
effect on the day before the effective date of this Act 
[Sept. 21, 1972]. 
A person who elects under clause (2) of this subsection 
is not entitled to a refund of amounts previously de- 
ducted from his retired or retainer pay under chapter 73 
of title 10, United States Code [this chapter], as in ef- 
fect on the day before the effective date of this Act 
[Sept. 21, 1972], or any payments made thereunder on 
his behalf. A person who is not married or does not 
have a dependent child on the first anniversary of the 
effective date of this Act [Sept. 21, 1972], but who later 
marries or acquires a dependent child, may elect to 
participate in the Plan under the fourth sentence of 
section 1448(a) of that title [former subsec. (a) of this 
section]. 

"(c) Notwithstanding the provisions of the Survivor 
Benefit Plan established pursuant to clause (3) of the 
first section of this Act [this subchapter], and except as 
otherwise provided in this section, subchapter I of 
chapter 73 of title 10, United States Code [subchapter I 
of this chapter] (other than the last two sentences of 
section 1436(a), section 1443, and section 1444(b)), as in 
effect on the day before the effective date of this Act 
[Sept. 21, 1972], shall continue to apply in the case of 
persons, and their beneficiaries, who have elected annu- 
ities under section 1431 or 1432 of that title and who 
have not elected under subsection (b)(2) of this section 
to participate in that Plan. 

"(d) In this section, 'base amount' means — 
"(1) the monthly retired or retainer pay to which a 

person — 

"(A) is entitled on the effective date of this Act 
[Sept. 21, 1972]; or 

"(B) later becomes entitled by being advanced on 
the retired list, performing active duty, or being 



transferred from the temporary disability retired 

list to the permanent disability retired list; or 

"(2) any amount less than that described in clause 

(1) designated by that person at the time he makes an 

election under subsection (a)(2) or (b) of this section, 

but not less than $300; 
as increased from time to time under section 1401a of 
title 10, United States Code. 

"(e) An election made under subsection (a) or (b) of 
this section Is effective on the date It is received by the 
Secretary concerned, as defined in section 101(5) of title 
37, United States Code. 

"(f) Sections 1449, 1453, and 1454 of title 10, United 
States Code, as added by clause (3) of the first section 
of this Act [as part of this subchapter], are applicable 
to persons covered by this section." 

Income Supplement for Certain Widows of Retired 
Members of the Uniformed Forces; Special Annu- 
ity for Widows of Commissioned Personnel of 
the Public Health Service and National Oceanic 
and Atmospheric Administration in Lieu of VA 
Pension 

Section 4 of Pub. L. 92-425, as amended by Pub. L. 
94-496, §2, Oct. 14, 1976, 90 Stat. 2375; Pub. L. 95-397, title 
II, §209, Sept. 30, 1978, 92 Stat. 848; Pub. L. 96-402, §6. 
Oct. 9, 1980, 94 Stat. 1708; Pub. L. 98-94, title IX, § 942(a), 
Sept. 24, 1983, 97 Stat. 654; Pub. L. 102-40, title IV, 
§ 402(d)(2), May 7, 1991, 105 Stat. 239; Pub. L. 103-337, div. 
A, title X, § 1070(d)(4), Oct. 5, 1994, 108 Stat. 2858; Pub. L. 
104-201, dlv. A, title VI, §638(a)-(c), Sept. 23, 1996, 110 
Stat. 2581; Pub. L. 105-85, div. A, title VI, § 645(b), Nov. 
18, 1997, 111 Stat. 1801, provided that: 
"(a) A person — 

"(1) who, on September 21, 1972, was, or during the 
period beginning on September 22, 1972, and ending on 
March 20, 1974, became, a widow of a person who was 
entitled to retired or retainer pay when he died; 

"(2) who Is eligible for a pension under subchapter 
III of chapter 15 of title 38, United States Code, or 
section 306 of the Veterans' and Survivors' Pension 
Improvement Act of 1978 [set out as note under sec- 
tion 1521 of Title 38]; and 

"(3) whose annual income, as determined in estab- 
lishing that eligibility, is less than the maximum an- 
nual rate of pension in effect under section 1541(b) of 
title 38, United States Code; 
shall be paid an annuity by the Secretary concerned 
unless she is eligible to receive an annuity under the 
Survivor Benefit Plan established pursuant to clause 
(3) of the first section of this Act [this subchapter]. 
However, such a person who is the widow of a retired 
officer of the Public Health Service or the National 
Oceanic and Atmospheric Administration, and who 
would otherwise be eligible for an annuity under this 
section except that she does not qualify for the pension 
described In clause (2) of this subsection because the 
service of her deceased spouse is not considered active 
duty under section 101(21) of title 38, United States 
Code, is entitled to an annuity under this section. 

"(b) The annuity under subsection (a) of this section 
shall be In an amount which when added to the widow's 
income determined under subsection (a)(3) of this sec- 
tion, plus the amount of any annuity being received 
under sections 1431-1436 of title 10, United States Code, 
but exclusive of a pension described in subsection (a)(2) 
of this section, equals the maximum annual rate of 
pension In effect under section 1541(b) of title 38, United 
States Code. In addition, the Secretary concerned shall 
pay to the widow, described in the last sentence of sub- 
section (a) of this section, an amount equal to the pen- 
sion she would otherwise have been eligible to receive 
under subchapter III of chapter 15 of title 38, United 
States Code, if the service of her deceased spouse was 
considered active duty under section 101(21) of that 
title. 

"(c) The amount of an annuity payable under this 
section, although counted as Income In determining the 
amount of any pension described in subsection (a)(2) of 
this section, shall not be considered to affect the 
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eligiblity [sic] of the recipient of such annuity for such 
pension, even though, as a result of including the 
amount of the annuity as income, no amount of such 
pension is due. 

"(d) Subsection 1450(i) and section 1453 as added to 
title 10, United States Code, by clause 3 of the first sec- 
tion of this Act, are applicable to persons covered by 
this section. 

"(e)(1) Payment of annuities under this section shall 
be made by the Secretary of Veterans Affairs. In mak- 
ing such payments, the Secretary shall combine with 
the payment under this section payment of any amount 
due the same person under section 653(d) of the Na- 
tional Defense Authorization Act, Fiscal Year 1989 
[Pub. L. 100-456] (10 U.S.C. 1448 note). If appropriate for 
administrative convenience (or otherwise determined 
appropriate by the Secretary of Veterans Affairs), that 
Secretary may combine a payment to any person for 
any month under this section (and, if applicable, under 
section 653(d) of the National Defense Authorization 
Act, Fiscal Year 1989) with any other payment for that 
month under laws administered by the Secretary so as 
to provide that person with a single payment for that 
month. 

"(2) The Secretary concerned shall annually transfer 
to the Secretary of Veterans Affairs such amounts as 
may be necessary for payments by the Secretary of 
Veterans Affairs under this section and for costs of the 
Secretary of Veterans Affairs in administering this sec- 
tion. Such transfers shall be made from amounts that 
would otherwise be used for payment of annuities by 
the Secretary concerned under this section. The au- 
thority to make such a transfer is in addition to any 
other authority of the Secretary concerned to transfer 
funds for a purpose other than the purpose for which 
the funds were originally made available. In the case of 
a transfer by the Secretary of a military department, 
the provisions of section 2215 of title 10, United States 
Code, do not apply. 

"(3) The Secretary concerned shall promptly notify 
the Secretary of Veterans Affairs of any change in 
beneficiaries under this section." 

[Section 638(d) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending section 4 
of Pub. L. 92-425, set out above] take effect on July 1, 
1997, and apply with respect to payments of benefits for 
any month after June 1997."] 

[Section 942(b) of Pub. L. 98-94 provided that: "Any 
annuity payable by reason of subsection (a) [amending 
section 4(a)(1) of Pub. L. 92-425, set out above] shall be 
payable only for months after September 1983."] 

End op 90-Day Period With Respect to Certain 
Individuals 

The 90-day period, referred to in subsec. (a)(2), (4)(B), 
with respect to certain individuals shall be considered 
to end on Mar. 31, 1980, see section 208 of Pub. L. 95-397, 
set out as a note under section 1447 of this title. 

§ 1448a. Election to discontinue participation: 
one-year opportunity after second anniver- 
sary of commencement of payment of retired 
pay 

(a) Authority. — A participant in the Plan 
may, subject to the provisions of this section, 
elect to discontinue participation in the Plan at 
any time during the one-year period beginning 
on the second anniversary of the date on which 
payment of retired pay to the participant com- 
mences. 

(b) Concurrence of Spouse.— 

(1) Concurrence required. — A married par- 
ticipant may not (except as provided in para- 
graph (2)) make an election under subsection 
(a) without the concurrence of the partici- 
pant's spouse. 

(2) Exceptions. — A participant may make 
such an election without the concurrence of 



the participant's spouse by establishing to the 
satisfaction of the Secretary concerned that 
one of the conditions specified in section 
1448(a)(3)(C) of this title exists. 

(3) Form of concurrence. — The concurrence 
of a spouse under paragraph (1) shall be made 
in such written form and shall contain such 
information as may be required under regula- 
tions prescribed by the Secretary of Defense. 

(c) Limitation on Election When Former 
Spouse Coverage in Effect. — The limitation 
set forth in section 1450(f)(2) of this title applies 
to an election to discontinue participation in 
the Plan under subsection (a). 

(d) Withdrawal of Election To Dis- 
continue. — Section 1448(b)(1)(D) of this title ap- 
plies to an election under subsection (a). 

(e) Consequences of Discontinuation. — Sec- 
tion 1448(b)(1)(E) of this title applies to an elec- 
tion under subsection (a). 

(f) Notice to Affected Beneficiaries. — The 
Secretary concerned shall notify any former 
spouse or other natural person previously des- 
ignated under section 1448(b) of this title of an 
election to discontinue participation under sub- 
section (a). 

(g) Effective Date of Election. — An election 
under subsection (a) is effective as of the first 
day of the first calendar month following the 
month in which the election is received by the 
Secretary concerned. 

(h) Inapplicability of Irrevocability Provi- 
sions. — Paragraphs (4)(B) and (5)(C) of section 
1448(a) of this title do not apply to prevent an 
election under subsection (a). 

(Added Pub. L. 105-85, div. A, title VI, § 641(a)(1), 
Nov. 18, 1997, 111 Stat. 1797.) 

Effective Date 

Section 641(c) of Pub. L. 105-85 provided that: "Sec- 
tion 1448a of title 10, United States Code, as added by 
subsection (a), shall take effect 180 days after the date 
of the enactment of this Act [Nov. 18, 1997]." 

Transition Provision for Current Participants 

Section 641(b) of Pub. L. 105-85 provided that: "Not- 
withstanding the limitation on the time for making an 
election under section 1448a of title 10, United States 
Code (as added by subsection (a)), that is specified in 
subsection (a) of such section, a participant in the Sur- 
vivor Benefit Plan under subchapter II of chapter 73 of 
such title may make an election in accordance with 
that section within one year after the effective date of 
that section under subsection (c) [set out as an Effec- 
tive Date note above] if the second anniversary of the 
commencement of payment of retired pay to the par- 
ticipant precedes that effective date." 

§ 1449. Mental incompetency of member 

(a) Election by Secretary Concerned on Be- 
half of Mentally Incompetent Member.— If a 
person to whom section 1448 of this title applies 
is determined to be mentally incompetent by 
medical officers of the armed force concerned or 
of the Department of Veterans Affairs, or by a 
court of competent jurisdiction, an election de- 
scribed in subsection (a)(2) or (b) of section 1448 
of this title may be made on behalf of that per- 
son by the Secretary concerned. 

(b) Revocation of Election by Member.— 

(1) Authority upon subsequent determina- 
tion of mental competence.— If a person for 
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whom the Secretary has made an election 
under subsection (a) is later determined to be 
mentally competent by an authority named in 
that subsection, that person may, within 180 
days after that determination, revoke that 
election. 

(2) Deductions from retired pay not to be 
refunded. — Any deduction made from retired 
pay by reason of such an election may not be 
refunded. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 708; amended Pub. L. 95-397, title II, 
§ 207(a), Sept. 30, 1978, 92 Stat. 848; Pub. L. 
101-189, div. A, title XIV, § 1407(a)(3), title XVI, 
§ 1621(a)(1), Nov. 29, 1989, 103 Stat. 1588, 1602; Pub. 
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110 
Stat. 2560.) 

Amendments 

1996 — Pub. L. 104-201 amended section generally. Prior 
to amendment, section read as follows: "If a person to 
whom section 1448 of this title applies Is determined to 
be mentally incompetent by medical officers of the 
armed force concerned or of the Department of Veter- 
ans Affairs, or by a court of competent jurisdiction, 
any election described In subsection (a)(2) or (b) of sec- 
tion 1448 of this title may be made on behalf of that 
person by the Secretary concerned. If the person for 
whom the Secretary has made an election Is later de- 
termined to be mentally competent by an authority 
named in the first sentence, he may, within 180 days 
after that determination revoke that election. Any de- 
ductions made from retired pay by reason of such an 
election will not be refunded." 

1989— Pub. L. 101-189 substituted "Department of Vet- 
erans Affairs" for "Veterans' Administration" and 
struck out "or retainer" after "made from retired". 

1978— Pub. L. 95-397 substituted "subsection (a)(2) or 
0b)" for "the first sentence of subsection (a), or sub- 
section (b)". 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 effective Oct. 1, 1978, 
and applicable to annuities payable by virtue of amend- 
ment for months beginning on or after such date, see 
section 210 of Pub. L. 95-397, set out as a note under sec- 
tion 1447 of this title. 

§ 1450. Payment of annuity: beneficiaries 

(a) In General. — Effective as of the first day 
after the death of a person to whom section 1448 
of this title applies (or on such other day as that 
person may provide under subsection (j)), a 
monthly annuity under section 1451 of this title 
shall be paid to the person's beneficiaries under 
the Plan, as follows: 

(1) Surviving spouse or former spouse.— 
The eligible surviving spouse or the eligible 
former spouse. 

(2) Surviving children.— The surviving de- 
pendent children in equal shares, if the eligi- 
ble surviving spouse or the eligible former 
spouse is dead, dies, or otherwise becomes in- 
eligible under this section. 

(3) Dependent children.— The dependent 
children in equal shares if the person to whom 
section 1448 of this title applies (with the con- 
currence of the person's spouse, if required 
under section 1448(a)(3) of this title) elected to 
provide an annuity for dependent children but 
not for the spouse or former spouse. 

(4) Natural person designated under "in- 
surable interest" coverage.— The natural 



person designated under section 1448(b)(1) of 
this title, unless the election to provide an an- 
nuity to the natural person has been changed 
as provided in subsection (f). 

(b) Termination of Annuity for Death, Re- 
marriage Before Age 55, Etc. — 

(1) General rule. — An annuity payable to 
the beneficiary terminates effective as of the 
first day of the month in which eligibility is 
lost. 

(2) Termination of spouse annuity upon 
death or remarriage before age 55. — An an- 
nuity for a surviving spouse or former spouse 
shall be paid to the surviving spouse or former 
spouse while the surviving spouse or former 
spouse is living or, if the surviving spouse or 
former spouse remarries before reaching age 
55, until the surviving spouse or former spouse 
remarries. 

(3) Effect of termination of subsequent 
marriage before age 55. — If the surviving 
spouse or former spouse remarries before 
reaching age 55 and that marriage is termi- 
nated by death, annulment, or divorce, pay- 
ment of the annuity shall be resumed effective 
as of the first day of the month in which the 
marriage is so terminated. However, if the sur- 
viving spouse or former spouse is also entitled 
to an annuity under the Plan based upon the 
marriage so terminated, the surviving spouse 
or former spouse may not receive both annu- 
ities but must elect which to receive. 

(c) Offset for Amount of Dependency and 
Indemnity Compensation.— 

(1) Required offset. — If, upon the death of a 
person to whom section 1448 of this title ap- 
plies, the surviving spouse or former spouse of 
that person is also entitled to dependency and 
indemnity compensation under section 1311(a) 
of title 38, the surviving spouse or former 
spouse may be paid an annuity under this sec- 
tion, but only in the amount that the annuity 
otherwise payable under this section would ex- 
ceed that compensation. 

(2) Effective date of offset.— A reduction 
in an annuity under this section required by 
paragraph (1) shall be effective on the date of 
the commencement of the period of payment 
of such dependency and indemnity compensa- 
tion under title 38. 

(3) Limitation on recoupment of offset 
amount. — Any amount subject to offset under 
this subsection that was previously paid to the 
surviving spouse or former spouse shall be re- 
couped only to the extent that the amount 
paid exceeds any amount to be refunded under 
subsection (e). In notifying a surviving spouse 
or former spouse of the recoupment require- 
ment, the Secretary shall provide the spouse 
or former spouse — 

(A) a single notice of the net amount to be 
recouped or the net amount to be refunded, 
as applicable, under this subsection or sub- 
section (e); 

(B) a written explanation of the statutory 
requirements for recoupment of the offset 
amount and for refund of any applicable 
amount deducted from retired pay; 

(C) a detailed accounting of how the offset 
amount being recouped and retired pay de- 
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duction amount being refunded were cal- 
culated; and 

(D) contact information for a person who 
can provide information about the offset 
recoupment and retired pay deduction re- 
fund processes and answer questions the sur- 
viving spouse or former spouse may have 
about the requirements, processes, or 
amounts. 

(d) Limitation on Payment of Annuities 
When Coverage Under Civil Service Retire- 
ment Elected. — If, upon the death of a person to 
whom section 1448 of this title applies, that per- 
son had in effect a waiver of that person's re- 
tired pay for the purposes of subchapter III of 
chapter 83 of title 5, an annuity under this sec- 
tion shall not be payable unless, in accordance 
with section 8339(j) of title 5, that person noti- 
fied the Office of Personnel Management that he 
did not desire any spouse surviving him to re- 
ceive an annuity under section 8341(b) of that 
title. 

(e) Refund of Amounts Deducted From Re- 
tired Pay When DIC Offset Is Applicable. — 

(1) Full refund when dic greater than sbp 
annuity. — If an annuity under this section is 
not payable because of subsection (c), any 
amount deducted from the retired pay of the 
deceased under section 1452 of this title shall 
be refunded to the surviving spouse or former 
spouse. 

(2) Partial refund when sbp annuity re- 
duced by Die. — If, because of subsection (c), 
the annuity payable is less than the amount 
established under section 1451 of this title, the 
annuity payable shall be recalculated under 
that section. The amount of the reduction in 
the retired pay required to provide that recal- 
culated annuity shall be computed under sec- 
tion 1452 of this title, and the difference be- 
tween the amount deducted before the com- 
putation of that recalculated annuity and the 
amount that would have been deducted on the 
basis of that recalculated annuity shall be re- 
funded to the surviving spouse or former 
spouse. 

(f) Change in Election of Insurable Interest 
or Former Spouse Beneficiary.— 

(1) Authorized changes.— 

(A) Election in favor of spouse or 
child. — A person who elects to provide an 
annuity to a person designated by him under 
section 1448(b) of this title may, subject to 
paragraph (2), change that election and pro- 
vide an annuity to his spouse or dependent 
child. 

(B) Notice. — The Secretary concerned 
shall notify the former spouse or other natu- 
ral person previously designated under sec- 
tion 1448(b) of this title of any change of 
election under subparagraph (A). 

(C) Procedures, effective date, etc.— 
Any such change of election is subject to the 
same rules with respect to execution, rev- 
ocation, and effectiveness as are set forth in 
section 1448(a)(5) of this title (without re- 
gard to the eligibility of the person making 
the change of election to make such an elec- 
tion under that section). Notwithstanding 
the preceding sentence, a change of election 



under this subsection to provide an annuity 
to a spouse instead of a former spouse may 
(subject to paragraph (2)) be made at any 
time after the person providing the annuity 
remarries without regard to the time limita- 
tion in section 1448(a)(5)(B) of this title. 

(2) Limitation on change in beneficiary 
when former spouse coverage in effect. — A 
person who, incident to a proceeding of di- 
vorce, dissolution, or annulment, is required 
by a court order to elect under section 1448(b) 
of this title to provide an annuity to a former 
spouse (or to both a former spouse and child), 
or who enters into a written agreement 
(whether voluntary or required by a court 
order) to make such an election, and who 
makes an election pursuant to such order or 
agreement, may not change that election 
under paragraph (1) unless, of the following re- 
quirements, whichever are applicable in a par- 
ticular c&iSG sirs satisfied: 

(A) In a case in which the election is re- 
quired by a court order, or in which an 
agreement to make the election has been in- 
corporated in or ratified or approved by a 
court order, the person — 

(i) furnishes to the Secretary concerned 
a certified copy of a court order which is 
regular on its face and which modifies the 
provisions of all previous court orders re- 
lating to such election, or the agreement 
to make such election, so as to permit the 
person to change the election; and 

(ii) certifies to the Secretary concerned 
that the court order is valid and in effect. 

(B) In a case of a written agreement that 
has not been incorporated in or ratified or 
approved by a court order, the person — 

(i) furnishes to the Secretary concerned 
a statement, in such form as the Secretary 
concerned may prescribe, signed by the 
former spouse and evidencing the former 
spouse's agreement to a change in the 
election under paragraph (1); and 

(ii) certifies to the Secretary concerned 
that the statement is current and in effect. 

(3) Required former spouse election to be 
deemed to have been made.— 

(A) Deemed election upon request by 
former spouse. — If a person described in 
paragraph (2) or (3) of section 1448(b) of this 
title is required (as described in subpara- 
graph (B)) to elect under section 1448(b) of 
this title to provide an annuity to a former 
spouse and such person then fails or refuses 
to make such an election, such person shall 
be deemed to have made such an election if 
the Secretary concerned receives the follow- 
ing: 

(i) Request from former spouse.— A 
written request, in such manner as the 
Secretary shall prescribe, from the former 
spouse concerned requesting that such an 
election be deemed to have been made. 

(ii) Copy of court order or other offi- 
cial statement.— Either— 

(I) a copy of the court order, regular on 
its face, which requires such election or 
incorporates, ratifies, or approves the 
written agreement of such person; or 
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(II) a statement from the clerk of the 
court (or other appropriate official) that 
such agreement has been filed with the 
court in accordance with applicable 
State law. 

(B) Persons required to make election. — 
A person shall be considered for purposes of 
subparagraph (A) to be required to elect 
under section 1448(b) of this title to provide 
an annuity to a former spouse if — 

(i) the person enters, incident to a pro- 
ceeding of divorce, dissolution, or annul- 
ment, into a written agreement to make 
such an election and the agreement (I) has 
been incorporated in or ratified or ap- 
proved by a court order, or (II) has been 
filed with the court of appropriate juris- 
diction in accordance with applicable 
State law; or 

(ii) the person is required by a court 
order to make such an election. 

(C) Time limit for request by former 
SPOUSE. — An election may not be deemed to 
have been made under subparagraph (A) in 
the case of any person unless the Secretary 
concerned receives a request from the 
former spouse of the person within one year 
of the date of the court order or filing in- 
volved. 

(D) Effective date of deemed election. — 
An election deemed to have been made under 
subparagraph (A) shall become effective on 
the day referred to in section 1448(b)(3)(E)(ii) 
of this title. 

(4) FORMER SPOUSE COVERAGE MAY BE RE- 
QUIRED by court order. — A court order may 
require a person to elect (or to enter into an 
agreement to elect) under section 1448(b) of 
this title to provide an annuity to a former 
spouse (or to both a former spouse and child). 

(g) Limitation on Changing or Revoking 
Elections.— 

(1) In general. — An election under this sec- 
tion may not be changed or revoked. 

(2) Exceptions.— Paragraph (1) does not 
apply to — 

(A) a revocation of an election under sec- 
tion 1449(b) of this title; or 

(B) a change in an election under sub- 
section (f). 

(h) Treatment of Annuities Under Other 
Laws. — Except as provided in section 1451 of this 
title, an annuity under this section is in addi- 
tion to any other payment to which a person is 
entitled under any other provision of law. Such 
annuity shall be considered as income under 
laws administered by the Secretary of Veterans 
Affairs. 

(i) Annuities Exempt From Certain Legal 
Process. — Except as provided in subsection 
(Z)(3)(B), an annuity under this section is not as- 
signable or subject to execution, levy, attach- 
ment, garnishment, or other legal process. 

(j) Effective Date of Reserve-Component 
Annuities.— 

(1) Persons making section 1448(e) designa- 
tion. — A reserve-component annuity shall be 
effective in accordance with the designation 
made under section 1448(e) of this title by the 
person providing the annuity. 



(2) Persons dying before making section 
1448(e) designation. — An annuity payable 
under section 1448(f) of this title shall be effec- 
tive on the day after the date of the death of 
the person upon whose service the right to the 
annuity is based. 

(k) Adjustment of Spouse or Former Spouse 
Annuity Upon Loss of Dependency and Indem- 
nity Compensation. — 

(1) Readjustment if beneficiary 55 years 
of age or more. — If a surviving spouse or 
former spouse whose annuity has been ad- 
justed under subsection (c) subsequently loses 
entitlement to dependency and indemnity 
compensation under section 1311(a) of title 38 
because of the remarriage of the surviving 
spouse, or former spouse, and if at the time of 
such remarriage the surviving spouse or 
former spouse is 55 years of age or more, the 
amount of the annuity of the surviving spouse 
or former spouse shall be readjusted, effective 
on the effective date of such loss of depend- 
ency and indemnity compensation, to the 
amount of the annuity which would be in ef- 
fect with respect to the surviving spouse or 
former spouse if the adjustment under sub- 
section (c) had never been made. 

(2) Repayment of amounts previously re- 
funded. — 

(A) General rule. — A surviving spouse or 
former spouse whose annuity is readjusted 
under paragraph (1) shall repay any amount 
refunded under subsection (e) by reason of 
the adjustment under subsection (c). 

(B) Interest required if repayment not a 
lump sum. — If the repayment is not made in 
a lump sum, the surviving spouse or former 
spouse shall pay interest on the amount to 
be repaid. Such interest shall commence on 
the date on which the first such payment is 
due and shall be applied over the period dur- 
ing which any part of the repayment re- 
mains to be paid. 

(C) Manner of repayment; rate of inter- 
est. — The manner in which such repayment 
shall be made, and the rate of any such in- 
terest, shall be prescribed in regulations 
under section 1455 of this title. 

(D) Deposit of amounts repaid.— An 
amount repaid under this paragraph (includ- 
ing any such interest) received by the Sec- 
retary of Defense shall be deposited into the 
Department of Defense Military Retirement 
Fund. Any other amount repaid under this 
paragraph shall be deposited into the Treas- 
ury as miscellaneous receipts. 

(I) Participants in the Plan Who Are Miss- 
ing.— 

(1) Authority to presume death of missing 
participant.— 

(A) In general. — Upon application of the 
beneficiary of a participant in the Plan who 
is missing, the Secretary concerned may de- 
termine for purposes of this subchapter that 
the participant is presumed dead. 

(B) Participant who is missing.— A par- 
ticipant in the Plan is considered to be miss- 
ing for purposes of this subsection if— 

(i) the retired pay of the participant has 
been suspended on the basis that the par- 
ticipant is missing; or 
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(ii) in the case of a participant in the 
Plan who would be eligible for reserve- 
component retired pay but for the fact 
that he is under 60 years of age, his retired 
pay, if he were entitled to retired pay, 
would be suspended on the basis that he is 
missing. 

(C) Requirements applicable to presump- 
tion of death. — Any such determination 
shall be made in accordance with regula- 
tions prescribed under section 1455 of this 
title. The Secretary concerned may not 
make a determination for purposes of this 
subchapter that a participant who is missing 
is presumed dead unless the Secretary finds 
that — 

(i) the participant has been missing for 
at least 30 days; and 

(ii) the circumstances under which the 
participant is missing would lead a reason- 
ably prudent person to conclude that the 
participant is dead. 

(2) Commencement of annuity.— Upon a de- 
termination under paragraph (1) with respect 
to a participant in the Plan, an annuity other- 
wise payable under this subchapter shall be 
paid as if the participant died on the date as 
of which the retired pay of the participant was 
suspended. 

(3) Effect of person not being dead.— 

(A) Termination of annuity.— If, after a 
determination under paragraph (1), the Sec- 
retary concerned determines that the par- 
ticipant is alive — 

(i) any annuity being paid under this 
subchapter by reason of this subsection 
shall be terminated; and 

(ii) the total amount of any annuity pay- 
ments made by reason of this subsection 
shall constitute a debt to the United 
States. 

(B) Collection from participant of annu- 
ity amounts erroneously paid. — A debt 
under subparagraph (A)(ll) may be collected 
or offset — 

(i) from any retired pay otherwise pay- 
able to the participant; 

(ii) if the participant is entitled to com- 
pensation under chapter 11 of title 38, from 
that compensation; or 

(iii) if the participant is entitled to any 
other payment from the United States, 
from that payment. 

(C) Collection from beneficiary. — If the 
participant dies before the full recovery of 
the amount of annuity payments described 
in subparagraph (A)(ii) has been made by the 
United States, the remaining amount of 
such annuity payments may be collected 
from the participant's beneficiary under the 
Plan if that beneficiary was the recipient of 
the annuity payments made by reason of 
this subsection. 

(m) Special Survivor Indemnity Allow- 
ance.— 

(1) Provision of allowance.— The Secretary 
concerned shall pay a monthly special sur- 
vivor indemnity allowance under this sub- 
section to the surviving spouse or former 



spouse of a member of the uniformed services 
to whom section 1448 of this title applies if — 

(A) the surviving spouse or former spouse 
is entitled to dependency and indemnity 
compensation under section 1311(a) of title 
38; 

(B) except for subsection (c) of this sec- 
tion, the surviving spouse or former spouse 
is eligible for an annuity by reason of a par- 
ticipant in the Plan under subsection (a)(1) 
of section 1448 of this title or by reason of 
coverage under subsection (d) of such sec- 
tion; and 

(C) the eligibility of the surviving spouse 
or former spouse for an annuity as described 
in subparagraph (B) is affected by subsection 
(c) of this section. 

(2) Amount of payment. — Subject to para- 
graph (3), the amount of the allowance paid to 
an eligible survivor under paragraph (1) for a 
month shall be equal to — 

(A) for months during fiscal year 2009, $50; 

(B) for months during fiscal year 2010, $60; 

(C) for months during fiscal year 2011, $70; 

(D) for months during fiscal year 2012, $80; 

(E) for months during fiscal year 2013, $90; 

(F) for months during fiscal year 2014, $150; 

(G) for months during fiscal year 2015, $200; 

(H) for months during fiscal year 2016, $275; 
and 

(I) for months during fiscal year 2017, $310. 

(3) Limitation. — The amount of the allow- 
ance paid to an eligible survivor under para- 
graph (1) for any month may not exceed the 
amount of the annuity for that month that is 
subject to offset under subsection (c). 

(4) Status of payments. — An allowance paid 
under this subsection does not constitute an 
annuity, and amounts so paid are not subject 
to adjustment under any other provision of 
law. 

(5) Source of funds. — The special survivor 
indemnity allowance shall be paid from 
amounts in the Department of Defense Mili- 
tary Retirement Fund established under sec- 
tion 1461 of this title. 

(6) Effective date and duration. — This sub- 
section shall only apply with respect to the 
month beginning on October 1, 2008, and subse- 
quent months through the month ending on 
September 30, 2017. Effective on October 1, 
2017, the authority provided by this subsection 
shall terminate. No special survivor indemnity 
allowance may be paid to any person by reason 
of this subsection for any period before Octo- 
ber 1, 2008, or beginning on or after October 1, 
2017. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 708; amended Pub. L. 94-496, §1(3), (4), Oct. 
14, 1976, 90 Stat. 2375; Pub. L. 95-397, title II, 
§§203, 207(b), (c), Sept. 30, 1978, 92 Stat. 845, 848; 
Pub. L. 97-22, § 11(a)(3), July 10, 1981, 95 Stat. 137; 
Pub. L. 97-252, title X, § 1003(c), (d), Sept. 8, 1982, 
96 Stat. 736; Pub. L. 98-94, title IX, § 941(a)(3), 
(c)(3), Sept. 24, 1983, 97 Stat. 653; Pub. L. 98-525, 
title VI, §§ 642(b), 644, Oct. 19, 1984, 98 Stat. 2546, 
2548; Pub. L. 99-145, title VII, §§ 713(b), 717, 718, 
719(4)-(6), (8)(A), 722, 723(a), (b)(1), title XIII, 
§1303(a)(ll), Nov. 8, 1985, 99 Stat. 672, 674-677, 739; 
Pub. L. 99-661, div. A, title VI, §§ 641(a), (b)(2), (3), 
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643(a), title XIII, § 1343(a)(8)(C), Nov. 14, 1986, 100 
Stat. 3885, 3886, 3992; Pub. L. 100-26, §3(3), Apr. 21, 
1987, 101 Stat. 273; Pub. L. 100-180, div. A, title 
VI, § 636(a), Deo. 4, 1987, 101 Stat. 1106; Pub. L. 
100-224, § 5(b)(1), Deo. 30, 1987, 101 Stat. 1538; Pub. 
L. 101-189, div. A, title XIV, §1407(a)(2)-(4), title 
XVI, § 1621(a)(1), Nov. 29, 1989, 103 Stat. 1588, 1602; 
Pub. L. 103-337, div. A, title X, § 1070(e)(3), Oct. 5, 
1994, 108 Stat. 2859; Pub. L. 104-201, div. A, title 
VI, §634, Sept. 23, 1996, 110 Stat. 2561; Pub. L. 

105- 85, div. A, title VI, § 642(a), Nov. 18, 1997, 111 
Stat. 1799; Pub. L. 105-261, div. A, title VI, 
§ 643(b), Oct. 17, 1998, 112 Stat. 2048; Pub. L. 

106- 398, §1 [[div. A], title VI, §655(o)(4)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-166; Pub. L. 110-181, 
div. A, title VI, §§ 643(a), 644, Jan. 28, 2008, 122 
Stat. 157, 158; Pub. L. 110-417, [div. A], title VI, 
§ 631(a), Oct. 14, 2008, 122 Stat. 4492; Pub. L. 
111-31, div. B, title II, §201, June 22, 2009, 123 
Stat. 1857.) 

Amendments 

2009— Subsec. (m)(2)(F) to (I). Pub. L. 111-31, § 201(a), 
added subpars. (F) to (I) and struck out former subpar. 
(F) which read as follows: "for months after fiscal year 
2013 $100 " 

Subsec. (m)(6). Pub. L. 111-31, § 201(b), substituted 
"September 30, 2017" for "February 28, 2016" and sub- 
stituted "October 1, 2017" for "March 1, 2016" in two 
places. 

2008— Subsec. (c)(3). Pub. L. 110-181, § 643(a), added par. 
(3). 

Subsec. (m). Pub. L. 110-181, §644, added subsec. (m). 

Subsec. (m)(l)(B). Pub. L. 110-417 substituted "sub- 
section (a)(1) of section 1448 of this title or by reason of 
coverage under subsection (d) of such section" for "sec- 
tion 1448(a)(1) of this title". 

2000— Subsec. (j)(l). Pub. L. 106-398 substituted "A re- 
serve-component annuity shall be effective In accord- 
ance with the designation made under section 1448(e) of 
this title by the person providing the annuity." for "An 
annuity elected by a person providing a reserve-compo- 
nent annuity shall be effective In accordance with the 
designation made by such person under section 1448(e) 
of this title." 

1998— Subsec. (f)(3)(D). Pub. L. 105-261 substituted 
"the day referred to in section 1448(b)(3)(E)(il) of this 
title" for "the first day of the first month which begins 
after the date of the court order or filing involved". 

1997— Subsec. (f)(1)(C). Pub. L. 105-85 inserted at end 
"Notwithstanding the preceding sentence, a change of 
election under this subsection to provide an annuity to 
a spouse Instead of a former spouse may (subject to 
paragraph (2)) be made at any time after the person 
providing the annuity remarries without regard to the 
time limitation In section 1448(a)(5)(B) of this title." 

1996 — Pub. L. 104-201 amended section generally, re- 
vising and restating provisions relating to payment of 
annuities and beneficiaries and inserting subsec, par., 
and subpar. headings. 

1994— Subsecs. (c), (k)(l). Pub. L. 103-337 substituted 
"section 1311(a) of title 38" for "section 411(a) of title 
38". 

1989— Subsec. (f)(3)(B). Pub. L. 101-189, § 1407(a)(4), sub- 
stituted "within one year of the date of the court order 
or filing involved" for "before October 1, 1985, or within 
one year of the date of the court order or filing In- 
volved, whichever is later". 

Subsec. (h). Pub. L. 101-189, § 1621(a)(1), substituted 
"Department of Veterans Affairs" for "Veterans' Ad- 
ministration". 

Subsec. (0(1). Pub. L. 101-189, § 1407(a)(2), substituted 
"reserve-component retired pay" for "retired pay under 
chapter 67 of this title". 

Subsec. (Z)(2). Pub. L. 101-189, § 1407(a)(3), struck out 
"or retainer" after "of which the retired". 

1987— Subsec. (b). Pub. L. 100-26, §3(3), made technical 
amendment to directory language of Pub. L. 99-661, 
§ 643(a). See 1986 Amendment note below. 



Subsec. (f)(3)(A). Pub. L. 100-224 struck out second of 
two commas after "required by a court order to make 
such an election". 

Subsec. (k)(l). Pub. L. 100-180 substituted "55 years of 
age" for "60 years of age". 

1986— Subsec. (b). Pub. L. 99-661, § 643(a), as amended 
by Pub. L. 100-26, §3(3), substituted "age 55" for "age 
60" In two places. 

Subsec. (c). Pub. L. 99-661, § 1343(a)(8)(C), substituted 
"entitled to dependency and indemnity compensation" 
for "entitled to compensation". 

Subsec. (f)(2). Pub. L. 99-661, § 641(b)(2)(A), substituted 
"is required by a court order to elect under section 
1448(b) of this title to provide an annuity to a former 
spouse (or to both a former spouse and child), or who 
enters into a written agreement (whether voluntary or 
required by a court order) to make such an election, 
and who makes an election pursuant to such order or 
agreement," for "enters into a voluntary written 
agreement to elect under section 1448(b) of this title to 
provide an annuity to a former spouse and who makes 
an election pursuant to such agreement". 

Subsec. (f)(2)(A). Pub. L. 99-661, § 641(b)(2)(B), sub- 
stituted "In a case In which the election is required by 
a court order, or in which an agreement to make the 
election" for "in a case in which such agreement". 

Subsec. (f)(2)(A)(i). Pub. L. 99-661, § 641(b)(2)(C), sub- 
stituted "relating to such election, or the agreement to 
make such election," for "relating to the agreement to 
make such election". 

Subsec. (f)(2)(B). Pub. L. 99-661, § 641(b)(2)(D), sub- 
stituted "of a written agreement that" for "In which 
such agreement". 

Subsec. (f)(3)(A). Pub. L. 99-661, § 641(b)(3), struck out 
"voluntary" before "written agreement" in two places, 
Inserted "or If such person Is required by a court order 
to make such an election," after "applicable" and in- 
serted "requires such election or" after "on its face, 
which". 

Subsec. (f)(4). Pub. L. 99-661, § 641(a), amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"Nothing in this chapter authorizes any court to order 
any person to elect under section 1448(b) of this title to 
provide an annuity to a former spouse unless such per- 
son has voluntarily agreed In writing to make such 
election." 

1985— Subsec. (a)(1), (2). Pub. L. 99-145, § 723(a)(1), in- 
serted "or the eligible former spouse" after "widow or 
widower". 

Subsec. (a)(3). Pub. L. 99-145, § 723(a)(2), inserted 
"(with the concurrence of the person's spouse, if re- 
quired under section 1448(a)(3) of this title)" after "title 
applies", and "or former spouse" after "the spouse". 

Subsec. (a)(4). Pub. L. 99-145, § 723(a)(3), struck out 
"former spouse or other" before "natural person" in 
two places. 

Subsec. (b). Pub. L. 99-145, § 723(b)(1), substituted 
"widow, widower, or former spouse" for "widow or wid- 
ower" in eight places. 

Pub. L. 99-145, §719(4), substituted "under the Plan" 
for "under this section". 

Subsec. (c). Pub. L. 99-145, § 723(b)(1), substituted 
"widow, widower, or former spouse" for "widow or wid- 
ower" in two places. 

Pub. L. 99-145, §718, inserted provision respecting the 
effective date of the dependency and Indemnity com- 
pensation offset. 

Subsec. (d). Pub. L. 99-145, §719(8)(A), substituted "re- 
tired pay" for "retired or retainer pay". 

Subsec. (e). Pub. L. 99-145, §719(8)(A), substituted "re- 
tired pay" for "retired or retainer pay" In two places. 

Pub. L. 99-145, § 723(b)(1), substituted "widow, wid- 
ower, or former spouse" for "widow or widower" in two 
places. 

Subsec. (f)(3)(A). Pub. L. 99-145, §722(1), inserted "or 
has been filed with the court of appropriate jurisdiction 
In accordance with applicable State law" after "by a 
court order" and "or receives a statement from the 
clerk of the court (or other appropriate official) that 
such agreement has been filed with the court in accord- 
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ance with applicable State law" after "voluntary writ- 
ten agreement of such person". 

Subsec. (f)(3)(B), (C). Pub. L. 99-145, §722(2), inserted 
"or filing" after "court order". 

Subsec. (i). Pub. L. 99-145, §1303(a)(ll)(A), substituted 
"subsection (Z)(3)(B)" for "subsection (I)". 

Subsec. (j). Pub. L. 99-145, §719(5), substituted "a per- 
son providing a reserve-component annuity" for "any 
person providing an annuity by virtue of eligibility 
under section 1448(a)(1)(B) of this title". 

Pub. L. 99-145, § 713(b), inserted provision respecting 
the effective date of an annuity payable under section 
1448(f) of this title. 

Subsec. (k). Pub. L. 99-145, § 723(b)(1), substituted 
"widow, widower, or former spouse" for "widow or wid- 
ower" wherever appearing. 

Subsec. (k)(l). Pub. L. 99-145, §717(1), (2), designated 
existing provisions as par. (1) and substituted "had 
never been made." for "had never been made, but such 
readjustment may not be made until the widow or wid- 
ower repays any amount refunded under subsection (e) 
by reason of the adjustment under subsection (c)." 

Subsec. (k)(2). Pub. L. 99-145, §717(3), added par. (2). 

Subsec. (0(1). Pub. L. 99-145, §719(6)(A), (8)(A), sub- 
stituted in first sentence "the Plan" for "the plan" in 
two places, and substituted "retired pay" for "retired 
or retainer pay" before "has been suspended". 

Subsec. (0(2). Pub. L. 99-145, §719(6)(B), struck out 
"the provision of" before "this subchapter". 

Subsec. (0(3)(A). Pub. L. 99-145, § 1303(a)(ll)(B), struck 
out "(notwithstanding subsection (h))" before "may be 
collected". 

Subsec. (Z)(3)(A)(i). Pub. L. 99-145, §719(8)(A), sub- 
stituted "retired pay" for "retried or retainer pay". 

1984— Subsec. (f)(3), (4). Pub. L. 98-525, §644, added par. 
(3) and redesignated former par. (3) as (4). 

Subsec. (i). Pub. L. 98-525, § 642(b)(1), substituted "Ex- 
cept as provided in subsection (I), an" for "An". 

Subsec. (I). Pub. L. 98-525, § 642(b)(2), added subsec. (I). 

1983— Subsec. (a)(4). Pub. L. 98-94, § 941(a)(3)(A), struck 
out "at the time the person to whom section 1448 ap- 
plies became entitled to retired or retainer pay" after 
"section 1448(b) of this title". 

Subsec. (f)(1). Pub. L. 98-94, § 941(a)(3)(B), inserted 
"(without regard to the eligibility of the person mak- 
ing the change of election to make an election under 
such section)" after "section 1448(a)(5) of this title". 

Pub. L. 98-94, § 941(c)(3)(A), struck out "of this sub- 
section" after "subject to paragraph (2)". 

Subsec. (f)(2). Pub. L. 98-94, § 941(c)(3)(B), substituted 
"or annulment," for "annulment, or legal separation,". 

1982— Subsec. (a)(4). Pub. L. 97-252, § 1003(c), sub- 
stituted "former spouse or other natural person" for 
"natural person" and "unless the election to provide an 
annuity to the former spouse or other natural person 
has been changed as provided in subsection (f)" for "if 
there is no eligible beneficiary under clause (1) or 
clause (2)". 

Subsec. (f). Pub. L. 97-252, § 1003(d), designated exist- 
ing provisions as par. (1), substituted "A person who 
elects to provide an annuity to a person designated by 
him under section 1448(b) of this title may, subject to 
paragraph (2) of this subsection," for "An unmarried 
person who elects to provide an annuity to a person 
designated by him under subsection (a)(4), but who 
later marries or acquires a dependent child,", inserted 
provision that the Secretary concerned notify the 
former spouse or such other natural person previously 
designated under section 1448(b) of any such change in 
election, and added pars. (2) and (3). 

1981— Subsec. (d). Pub. L. 97-22 substituted "Office of 
Personnel Management" for "Civil Service Commis- 
sion". 

1978— Subsec. (a). Pub. L. 95-397, §203(1), inserted "(or 
on such other day as he may provide under subsection 
(j))" after "death of a person to whom section 1448 of 
this title applies". 

Subsec. (d). Pub. L. 95-397, §207(b), substituted "sec- 
tion 8339(j)" for "section 8339(i)". 

Subsec. (f). Pub. L. 95-397, § 207(c), substituted "sec- 
tion 1448(a)(5)" for "the last three sentences of section 
1448(a)". 



Subsecs. (j), (k). Pub. L. 95-397, §203(2), added subsecs. 
(j) and (k). 

1976— Subsec. (a)(3), (4). Pub. L. 94-496, §1(3), added 
par. (3) and redesignated former par. (3) as (4). 

Subsec. (f). Pub. L. 94-496, §1(4), substituted "(a)(4)" 
for "(a)(3)". 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title VI, §631(b), Oct. 14, 2008, 
122 Stat. 4492, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to the month beginning on October 1, 2008, and 
subsequent months as provided by paragraph (6) of sub- 
section (m) of section 1450 of title 10, United States 
Code, as added by section 644 of the National Defense 
Authorization Act for Fiscal Year 2008 [Pub. L. 
110-181]." 

Pub. L. 110-181, div. A, title VI, § 643(b), Jan. 28, 2008, 
122 Stat. 157, provided that: "Paragraph (3) of sub- 
section (c) of section 1450 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to the recoupment on or after April 1, 2008, of 
amounts subject to offset under such subsection." 

Effective Date of 1997 Amendment 

Section 642(b) of Pub. L. 105-85 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to marriages occurring 
before, on, or after the date of the enactment of this 
Act [Nov. 18, 1997]." 

Effective Date of 1987 Amendments 

Section 636(b) of Pub. L. 100-180 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply as if included in the amendments 
made by section 643(a) of the National Defense Author- 
ization Act for Fiscal Year 1987 (Public Law 99-661; 100 
Stat. 3886) [amending this section]." 

Amendment by Pub. L. 100-26 applicable as if in- 
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986, 
see section 12(a) of Pub. L. 100-26, set out as a note 
under section 776 of this title. 

Effective Date of 1986 Amendment 

Section 641(c) of Pub. L. 99-661 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1448 of this title] apply to court orders 
issued on or after the date of the enactment of this Act 
[Nov. 14, 1986]." 

Section 643(b) of Pub. L. 99-661 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to remarriages that 
occur on or after the date of the enactment of this Act 
[Nov. 14, 1986], but only with respect to payments for 
periods after the date of the enactment of this Act." 

Effective Date of 1985 Amendment 

Amendment by title VII of Pub. L. 99-145 effective 
Mar. 1, 1986, with prohibition against accrual of bene- 
fits to any person by reason of the enactment of such 
title VII for any period before Mar. 1, 1986, see section 
731 of Pub. L. 99-145, set out as a note under section 1447 
of this title. 

Effective Date of 1982 Amendment; Transition 
Provisions 

Amendment by Pub. L. 97-252 effective Feb. 1, 1983, 
and applicable to persons becoming eligible to partici- 
pate in Survivor Benefit Plan provided for in this sub- 
chapter before, on, or after Feb. 1, 1983, see section 1006 
of Pub. L. 97-252, set out as an Effective Date; Transi- 
tion Provisions note under section 1408 of this title. 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 effective Oct. 1, 1978, 
and applicable to annuities payable by virtue of amend- 
ment for months beginning on or after such date, see 
section 210 of Pub. L. 95-397, set out as a note under sec- 
tion 1447 of this title. 
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Effective Date of 1976 Amendment 

Amendment by Pub. L. 94-496 effective Sept. 21, 1972, 
see section 3 of Pub. L. 94-496, set out as a note under 
section 1447 of this title. 

Recomputation of Annuities 

Pub. L. 108-375, div. A, title VI, § 644(c), Oct. 28, 2004, 
118 Stat. 1961, as amended by Pub. L. 110-417, [div. A], 
title VI, §632, Oct. 14, 2008, 122 Stat. 4493, provided that: 
"(1) Periodic recomputation required. — Effective on 
the first day of each month specified in paragraph (2) — 
"(A) each annuity under section 1450 of title 10, 
United States Code, that commenced before that 
month, is computed under a provision of section 1451 
of that title amended by subsection (a), and is pay- 
able for that month shall be recomputed so as to be 
equal to the amount that would be in effect if the 
percent applicable for that month under that provi- 
sion, as so amended, had been used for the initial 
computation of the annuity; and 

"(B) each supplemental survivor annuity under 
[former] section 1457 of such title that commenced 
before that month and is payable for that month 
shall be recomputed so as to be equal to the amount 
that would be in effect if the percent applicable for 
that month under that section, as amended by this 
section, had been used for the initial computation of 
the supplemental survivor annuity. 
"(2) Time for recomputation. — The requirement 
under paragraph (1) for recomputation of certain annu- 
ities applies with respect to the following months: 
"(A) October 2005. 
"(B) April 2006. 
"(C) April 2007. 
"(D) April 2008. 
"(3) Savings provision. — If, as a result of the re- 
computation of annuities under section 1450 of title 10, 
United States Code, and supplemental survivor annu- 
ities under [former] section 1457 of such title, as re- 
quired by paragraph (1), the total amount of both annu- 
ities to be paid to an annuitant for a month would be 
less (because of the offset required by section 1450(c) of 
such title for dependency and indemnity compensation) 
than the amount that would be paid to the annuitant 
in the absence of recomputation, the Secretary of De- 
fense shall take such actions as are necessary to adjust 
the annuity amounts to eliminate the reduction." 

[Pub. L. 110-417, [div. A], title VI, §632, Oct. 14, 2008, 
122 Stat. 4493, provided that the amendment made by 
that section to section 644(c) of Pub. L. 108-375, set out 
above, is effective as of Oct. 28, 2004, and as if included 
in section 644(c) of Pub. L. 108-375 as enacted.] 

effectuation of Intended SBP Annuity for Former 
Spouse When Not Elected by Reason of Un- 
timely Death of Retiree 

Pub. L. 106-65, div. A, title VI, §657, Oct. 5, 1999, 113 
Stat. 668, as amended by Pub. L. 106-398, §1 [[div. A], 
title X, § 1087(c)(1)(D)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-292, provided that: 

"(a) Cases Not Covered by Existing Authority. — 
Paragraph (3) of section 1450(f) of title 10, United States 
Code, as in effect on the date of the enactment of this 
Act [Oct. 5, 1999], shall apply in the case of a former 
spouse of any person referred to in that paragraph 
who — 

"(1) incident to a proceeding of divorce, dissolution, 
or annulment — 

"(A) entered into a written agreement on or after 
August 19, 1983, to make an election under section 
1448(b) of such title to provide an annuity to the 
former spouse (the agreement thereafter having 
been incorporated in or ratified or approved by a 
court order or filed with the court of appropriate 
jurisdiction in accordance with applicable State 
law); or 

"(B) was required by a court order dated on or 
after such date to make such an election for the 
former spouse; and 



"(2) before making the election, died within 21 days 
after the date of the agreement referred to in para- 
graph (1)(A) or the court order referred to in para- 
graph (1)(B), as the case may be. 
"(b) Adjusted Time Limit for Request by Former 
Spouse. — For the purposes of paragraph (3)(C) of sec- 
tion 1450(f) of title 10, United States Code, a court order 
or filing referred to in subsection (a)(1) of this section 
that is dated before October 19, 1984, shall be deemed to 
be dated on the date of the enactment of this Act [Oct. 
5, 1999]." 

[Pub. L. 106-398, §1 [[div. A], title X, § 1087(c)(2)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-292, provided that: "In the 
case of any former spouse to whom paragraph (3) of sec- 
tion 1450(f) of title 10, United States Code, applies by 
reason of the amendment made by paragraph (1)(D) 
[amending section 657 of Pub. L. 106-65, set out above], 
the provisions of subsection (b) of section 657 of the Na- 
tional Defense Authorization Act for Fiscal Year 2000 
[Pub. L. 106-65, set out above] shall be applied by using 
the date of the enactment of this Act [Oct. 30, 2000], 
rather than the date of the enactment of that Act [Oct. 
5, 1999]."] 

§ 1451. Amount of annuity 

(a) Computation of Annuity for a Spouse, 

FORMER SPOUSE, OR CHILD.— 

(1) Standard annuity.— In the case of a 
standard annuity provided to a beneficiary 
under section 1450(a) of this title (other than 
under section 1450(a)(4)), the monthly annuity 
payable to the beneficiary shall be determined 
as follows: 

(A) Beneficiary under 62 years of age.— 
If the beneficiary is under 62 years of age or 
is a dependent child when becoming entitled 
to the annuity, the monthly annuity shall be 
the amount equal to 55 percent of the base 
amount. 

(B) Beneficiary 62 years of age or 
older.— 

(i) General rule.— If the beneficiary 
(other than a dependent child) is 62 years 
of age or older when becoming entitled to 
the annuity, the monthly annuity shall be 
the amount equal to the product of the 
base amount and the percent applicable to 
the month, as follows: 

(I) For a month before October 2005, 
the applicable percent is 35 percent. 

(II) For months after September 2005 
and before April 2006, the applicable per- 
cent is 40 percent. 

(III) For months after March 2006 and 
before April 2007, the applicable percent 
is 45 percent. 

(IV) For months after March 2007 and 
before April 2008, the applicable percent 
is 50 percent. 

(V) For months after March 2008, the 
applicable percent is 55 percent. 

(ii) Rule if beneficiary eligible for so- 
cial SECURITY OFFSET COMPUTATION. — If the 
beneficiary is eligible to have the annuity 
computed under subsection (e) and if com- 
putation of the annuity under that sub- 
section is more favorable to the bene- 
ficiary than computation under clause (i), 
the annuity shall be computed under that 
subsection rather than under clause (i). 

(2) RESERVE-COMPONENT ANNUITY.— In the 

case of a reserve-component annuity provided 



Page 875 



TITLE 10— ARMED FORCES 



§1451 



to a beneficiary under section 1450(a) of this 
title (other than under section 1450(a)(4)), the 
monthly annuity payable to the beneficiary 
shall be determined as follows: 

(A) Beneficiary under 62 years of age. — 
If the beneficiary is under 62 years of age or 
is a dependent child when becoming entitled 
to the annuity, the monthly annuity shall be 
the amount equal to a percentage of the base 
amount that — 

(i) is less than 55 percent; and 

(ii) is determined under subsection (f). 

(B) Beneficiary 62 years of age or 
older. — 

(i) General rule. — If the beneficiary 
(other than a dependent child) is 62 years 
of age or older when becoming entitled to 
the annuity, the monthly annuity shall be 
the amount equal to a percentage of the 
base amount that — 

(I) is less than the percent specified 
under subsection (a)(l)(B)(i) as being ap- 
plicable for the month; and 

(II) is determined under subsection (f). 

(ii) Rule if beneficiary eligible for so- 
cial SECURITY OFFSET COMPUTATION.— If the 

beneficiary is eligible to have the annuity 
computed under subsection (e) and if, at 
the time the beneficiary becomes entitled 
to the annuity, computation of the annu- 
ity under that subsection is more favor- 
able to the beneficiary than computation 
under clause (i), the annuity shall be com- 
puted under that subsection rather than 
under clause (i). 

(b) Insurable Interest Beneficiary. — 

(1) Standard annuity. — In the case of a 
standard annuity provided to a beneficiary 
under section 1450(a)(4) of this title, the 
monthly annuity payable to the beneficiary 
shall be the amount equal to 55 percent of the 
retired pay of the person who elected to pro- 
vide the annuity after the reduction in that 
pay in accordance with section 1452(c) of this 
title. 

(2) Reserve-component annuity. — In the 
case of a reserve-component annuity provided 
to a beneficiary under section 1450(a)(4) of this 
title, the monthly annuity payable to the ben- 
eficiary shall be the amount equal to a per- 
centage of the retired pay of the person who 
elected to provide the annuity after the reduc- 
tion in such pay in accordance with section 
1452(c) of this title that— 

(A) is less than 55 percent; and 

(B) is determined under subsection (f). 

(3) Computation of reserve-component an- 
nuity WHEN PARTICIPANT DIES BEFORE AGE 60. — 
For the purposes of paragraph (2), a person — 

(A) who provides an annuity that is deter- 
mined in accordance with that paragraph; 

(B) who dies before becoming 60 years of 
age; and 

(C) who at the time of death is otherwise 
entitled to retired pay, 

shall be considered to have been entitled to re- 
tired pay at the time of death. The retired pay 
of such person for the purposes of such para- 
graph shall be computed on the basis of the 



rates of basic pay in effect on the date on 
which the annuity provided by such person is 
to become effective in accordance with the 
designation of such person under section 
1448(e) of this title. 

(c) Annuities for Survivors of Certain Per- 
sons Dying During a Period of Special Eligi- 
bility for SBP. — 

(1) In general. — In the case of an annuity 
provided under section 1448(d) or 1448(f) of this 
title, the amount of the annuity shall be de- 
termined as follows: 

(A) Beneficiary under 62 years of age. — 
If the person receiving the annuity is under 
62 years of age or is a dependent child when 
the member or former member dies, the 
monthly annuity shall be the amount equal 
to 55 percent of the retired pay to which the 
member or former member would have been 
entitled if the member or former member 
had been entitled to that pay when he died 
determined as follows: 

(i) In the case of an annuity provided 
under section 1448(d) of this title (other 
than in a case covered by clause (ii)), such 
retired pay shall be computed as if the 
member had been retired under section 
1201 of this title on the date of the mem- 
ber's death with a disability rated as total. 

(ii) In the case of an annuity provided 
under section 1448(d)(1)(A) of this title by 
reason of the death of a member not in 
line of duty, such retired pay shall be com- 
puted based upon the member's years of 
active service when he died. 

(iii) In the case of an annuity provided 
under section 1448(f) of this title, such re- 
tired pay shall be computed based upon the 
member or former member's years of ac- 
tive service when he died computed under 
section 12733 of this title. 

(B) Beneficiary 62 years of age or 
older. — 

(i) General rule. — If the person receiv- 
ing the annuity (other than a dependent 
child) is 62 years of age or older when the 
member or former member dies, the 
monthly annuity shall be the amount 
equal to the applicable percent of the re- 
tired pay to which the member or former 
member would have been entitled as deter- 
mined under subparagraph (A). The per- 
cent applicable for a month under the pre- 
ceding sentence is the percent specified 
under subsection (a)(l)(B)(i) as being appli- 
cable for that month. 

(ii) Rule if beneficiary eligible for so- 
cial SECURITY OFFSET COMPUTATION. — If the 
beneficiary is eligible to have the annuity 
computed under subsection (e) and if com- 
putation of the annuity under that sub- 
section is more favorable to the bene- 
ficiary than computation under clause (i), 
the annuity shall be computed under that 
subsection rather than under clause (i). 

(2) DIC offset. — An annuity computed under 
paragraph (1) that is paid to a surviving spouse 
shall be reduced by the amount of dependency 
and indemnity compensation to which the sur- 
viving spouse is entitled under section 1311(a) 
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of title 38. Any such reduction shall be effec- 
tive on the date of the commencement of the 
period of payment of such compensation under 
title 38. 

(3) Sbrvicembmbbrs not yet granted re- 
tired pay. — In the case of an annuity provided 
by reason of the service of a member described 
in clause (ii) or (iii) of section 1448(d)(1)(A) of 
this title who first became a member of a uni- 
formed service before September 8, 1980, the 
retired pay to which the member would have 
been entitled when he died shall be determined 
for purposes of paragraph (1) based upon the 
rate of basic pay in effect at the time of death 
for the grade in which the member was serving 
at the time of death, unless (as determined by 
the Secretary concerned) the member would 
have been entitled to be retired in a higher 
grade. 

(4) Rate of pay to be used in computing an- 
nuity. — In the case of an annuity paid under 
section 1448(f) of this title by reason of the 
service of a person who first became a member 
of a uniformed service before September 8, 
1980, the retired pay of the person providing 
the annuity shall for the purposes of para- 
graph (1) be computed on the basis of the rates 
of basic pay in effect on the effective date of 
the annuity. 

(d) Reduction of Annuities at Age 62. — 

(1) Reduction required. — The annuity of a 
person whose annuity is computed under sub- 
paragraph (A) of subsection (a)(1), (a)(2), or 
(c)(1) shall be reduced on the first day of the 
month after the month in which the person be- 
comes 62 years of age. 

(2) Amount of annuity as reduced.— 

(A) Computation of annuity.— Except as 
provided in subparagraph (B), the reduced 
amount of the annuity shall be the amount 
of the annuity that the person would be re- 
ceiving on that date if the annuity had ini- 
tially been computed under subparagraph 
(B) of that subsection. 

(B) Savings provision for beneficiaries 

ELIGIBLE FOR SOCIAL SECURITY OFFSET COM- 
PUTATION. — In the case of a person eligible to 
have an annuity computed under subsection 
(e) and for whom, at the time the person be- 
comes 62 years of age, the annuity computed 
with a reduction under subsection (e)(3) is 
more favorable than the annuity with a re- 
duction described in subparagraph (A), the 
reduction in the annuity shall be computed 
in the same manner as a reduction under 
subsection (e)(3). 

(e) Savings Provision for Certain Bene- 
ficiaries. — 

(1) Persons covered. — The following bene- 
ficiaries under the Plan are eligible to have an 
annuity under the Plan computed under this 
subsection: 

(A) A beneficiary receiving an annuity 
under the Plan on October 1, 1985, as the sur- 
viving spouse or former spouse of the person 
providing the annuity. 

(B) A spouse or former spouse beneficiary 
of a person who on October 1, 1985 — 

(i) was a participant in the Plan; 

(ii) was entitled to retired pay or was 
qualified for that pay except that he had 



not applied for and been granted that pay; 
or 

(iii) would have been eligible for reserve- 
component retired pay but for the fact 
that he was under 60 years of age. 

(2) Amount of annuity. — Subject to para- 
graph (3), an annuity computed under this sub- 
section is determined as follows: 

(A) Standard annuity. — In the case of the 
beneficiary of a standard annuity, the annu- 
ity shall be the amount equal to 55 percent 
of the base amount. 

(B) Reserve-component annuity. — In the 
case of the beneficiary of a reserve-compo- 
nent annuity, the annuity shall be the per- 
centage of the base amount that — 

(i) is less than 55 percent; and 

(ii) is determined under subsection (f). 

(C) Beneficiaries of persons dying dur- 
ing A PERIOD OF SPECIAL ELIGIBILITY FOR 
SBP. — In the case of the beneficiary of an an- 
nuity under section 1448(d) or 1448(f) of this 
title, the annuity shall be the amount equal 
to 55 percent of the retired pay of the person 
providing the annuity (as that pay is deter- 
mined under subsection (c)). 

(3) Social security offset.— An annuity 
computed under this subsection shall be re- 
duced by the lesser of the following: 

(A) Social security computation.— The 
amount of the survivor benefit, if any, to 
which the surviving spouse (or the former 
spouse, in the case of a former spouse bene- 
ficiary who became a former spouse under a 
divorce that became final after November 29, 
1989) would be entitled under title II of the 
Social Security Act (42 U.S.C. 401 et seq.) 
based solely upon service by the person con- 
cerned as described in section 210(0(1) of 
such Act (42 U.S.C. 410(0(1)) and calculated 
assuming that the person concerned lives to 
age 65. 

(B) Maximum amount of reduction. — 40 
percent of the amount of the monthly annu- 
ity as determined under paragraph (2). 

(4) Special rules for social security off- 
set computation.— 

(A) Treatment of deductions made on ac- 
count of work. — For the purpose of para- 
graph (3), a surviving spouse (or a former 
spouse, in the case of a person who becomes 
a former spouse under a divorce that be- 
comes final after November 29, 1989) shall 
not be considered as entitled to a benefit 
under title II of the Social Security Act (42 
U.S.C. 401 et seq.) to the extent that such 
benefit has been offset by deductions under 
section 203 of such Act (42 U.S.C. 403) on ac- 
count of work. 

(B) Treatment of certain periods for 
which social security refunds are made.— 
In the computation of any reduction made 
under paragraph (3), there shall be excluded 
any period of service described in section 
210(Z)(1) of the Social Security Act (42 U.S.C. 
410(0(1))- 

(i) which was performed after December 
1, 1980; and 

(ii) which involved periods of service of 
less than 30 continuous days for which the 
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person concerned is entitled to receive a 
refund under section 6413(c) of the Internal 
Revenue Code of 1986 of the social security 
tax which the person had paid. 

(f) Determination of Percentages Applica- 
ble to Computation of Reserve-Component 
Annuities. — The percentage to be applied in de- 
termining the amount of an annuity computed 
under subsection (a)(2), (b)(2), or (e)(2)(B) shall 
be determined under regulations prescribed by 
the Secretary of Defense. Such regulations shall 
be prescribed taking into consideration the fol- 
lowing: 

(1) The age of the person electing to provide 
the annuity at the time of such election. 

(2) The difference in age between such person 
and the beneficiary of the annuity. 

(3) Whether such person provided for the an- 
nuity to become effective (in the event he died 
before becoming 60 years of age) on the day 
after his death or on the 60th anniversary of 
his birth. 

(4) Appropriate group annuity tables. 

(5) Such other factors as the Secretary con- 
siders relevant. 

(g) Adjustments to Annuities.— 

(1) Periodic adjustments for cost-of-liv- 
ing.— 

(A) Increases in annuities when retired 
pay increased. — Whenever retired pay is in- 
creased under section 1401a of this title (or 
any other provision of law), each annuity 
that is payable under the Plan shall be in- 
creased at the same time. 

(B) Percentage of increase.— The in- 
crease shall, in the case of any annuity, be 
by the same percent as the percent by which 
the retired pay of the person providing the 
annuity would have been increased at such 
time if the person were alive (and otherwise 
entitled to such pay). 

(C) Certain reductions to be dis- 
regarded. — The amount of the increase 
shall be based on the monthly annuity pay- 
able before any reduction under section 
1450(c) of this title or under subsection (c)(2). 

(2) Rounding down.— The monthly amount of 
an annuity payable under this subchapter, if 
not a multiple of $1, shall be rounded to the 
next lower multiple of $1. 

(h) Adjustments to Base Amount. — 

(1) Periodic adjustments for cost-of-liv- 
ing.— 

(A) Increases in base amount when re- 
tired pay increased. — Whenever retired pay 
is increased under section 1401a of this title 
(or any other provision of law), the base 
amount applicable to each participant in the 
Plan shall be increased at the same time. 

(B) Percentage of increase. — The in- 
crease shall be by the same percent as the 
percent by which the retired pay of the par- 
ticipant is so increased. 

(2) Recomputation at age 62.— When the re- 
tired pay of a person who first became a mem- 
ber of a uniformed service on or after August 
1, 1986, and who is a participant in the Plan is 
recomputed under section 1410 of this title 
upon the person's becoming 62 years of age, 



the base amount applicable to that person 
shall be recomputed (effective on the effective 
date of the recomputation of such retired pay 
under section 1410 of this title) so as to be the 
amount equal to the amount of the base 
amount that would be in effect on that date if 
increases in such base amount under para- 
graph (1) had been computed as provided in 
paragraph (2) of section 1401a(b) of this title 
(rather than under paragraph (3) of that sec- 
tion). 

(3) Disregarding of retired pay reductions 
for retirement of certain members before 
30 years OF service. — Computation of a mem- 
ber's retired pay for purposes of this section 
shall be made without regard to any reduction 
under section 1409(b)(2) of this title. 

(i) Recomputation of Annuity for Certain 
Beneficiaries. — In the case of an annuity under 
the Plan which is computed on the basis of the 
retired pay of a person who would have been en- 
titled to have that retired pay recomputed 
under section 1410 of this title upon attaining 62 
years of age, but who dies before attaining that 
age, the annuity shall be recomputed, effective 
on the first day of the first month beginning 
after the date on which the member or former 
member would have attained 62 years of age, so 
as to be the amount equal to the amount of the 
annuity that would be in effect on that date if 
increases under subsection (h)(1) in the base 
amount applicable to that annuity to the time 
of the death of the member or former member, 
and increases in such annuity under subsection 
(g)(1), had been computed as provided in para- 
graph (2) of section 1401a(b) of this title (rather 
than under paragraph (3) of that section). 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 709; amended Pub. L. 94-496, §1(4), Oct. 14, 
1976, 90 Stat. 2375; Pub. L. 95-397, title II, §204, 
Sept. 30, 1978, 92 Stat. 846; Pub. L. 96-402, §3, Oct. 

9, 1980, 94 Stat. 1705; Pub. L. 97-22, § 11(a)(4), July 

10, 1981, 95 Stat. 137; Pub. L. 98-94, title IX, 
§922(a)(14)(B), Sept. 24, 1983, 97 Stat. 642; Pub. L. 
98-525, title VI, § 641(a), Oct. 19, 1984, 98 Stat. 
2545; Pub. L. 99-145, title VII, § 711(a), (b), Nov. 8, 
1985, 99 Stat. 666, 670; Pub. L. 99-348, title III, 
§ 301(a)(2), (b), (c), July 1, 1986, 100 Stat. 702; Pub. 
L. 99-661, div. A, title VI, § 642(b), title XIII, 
§ 1343(a)(8)(D), Nov. 14, 1986, 100 Stat. 3886, 3992; 
Pub. L. 100-26, § 7(h)(1), Apr. 21, 1987, 101 Stat. 
282; Pub. L. 100-224, §3(a), (c), Dec. 30, 1987, 101 
Stat. 1537; Pub. L. 100-456, div. A, title VI, 
§ 652(a), Sept. 29, 1988, 102 Stat. 1991; Pub. L. 
101-189, div. A, title XIV, §§ 1403(a), 1407(a)(5)-(8), 
(b)(1), Nov. 29, 1989, 103 Stat. 1579, 1588, 1589; Pub. 
L. 103-337, div. A, title X, § 1070(e)(4), Oct. 5, 1994, 
108 Stat. 2859; Pub. L. 104-201, div. A, title VI, 
§634, Sept. 23, 1996, 110 Stat. 2566; Pub. L. 105-85, 
div. A, title X, §1073(a)(28), Nov. 18, 1997, 111 
Stat. 1901; Pub. L. 106-65, div. A, title VI, 
§ 643(a)(1), Oct. 5, 1999, 113 Stat. 663; Pub. L. 

107- 107, div. A, title VI, § 642(b), (c)(2), Dec. 28, 
2001, 115 Stat. 1152; Pub. L. 107-314, div. A, title 
X, § 1062(a)(6), Dec. 2, 2002, 116 Stat. 2650; Pub. L. 

108- 375, div. A, title VI, § 644(a), Oct. 28, 2004, 118 
Stat. 1960.) 

References in Text 

The Social Security Act, referred to in subsec. 
(e)(3)(A), (4)(A), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, 
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as amended. Title II of the Social Security Act is clas- 
sified generally to subchapter II (§401 et seq.) of chap- 
ter 7 of Title 42, The Public Health and Welfare. For 
complete classification of this Act to the Code, see sec- 
tion 1305 of Title 42 and Tables. 

Section 6413(c) of the Internal Revenue Code of 1986, 
referred to in subsec. (e)(4)(B)(ii), is classified to sec- 
tion 6413(c) of Title 26, Internal Revenue Code. 

Amendments 

2004— Subsec. (a)(l)(B)(i). Pub. L. 108-375, § 644(a)(1)(A), 
substituted "the product of the base amount and the 
percent applicable to the month, as follows:" and 
subcls. (I) to (V) for "35 percent of the base amount." 

Subsec. (a)(l)(B)(il). Pub. L. 108-375, § 644(a)(1)(B), 
struck out ", at the time the beneficiary becomes enti- 
tled to the annuity," after "subsection (e) and if". 

Subsec. (a)(2)(B)(l)(I). Pub. L. 108-375, § 644(a)(2), sub- 
stituted "the percent specified under subsection 
(a)(l)(B)(i) as being- applicable for the month" for "35 
percent". 

Subsec. (c)(l)(B)(l). Pub. L. 108-375, § 644(a)(3)(A), sub- 
stituted "the applicable percent" for "35 percent" and 
inserted at end "The percent applicable for a month 
under the preceding sentence is the percent specified 
under subsection (a)(l)(B)(i) as being applicable for that 
month." 

Subsec. (c)(l)(B)(ii). Pub. L. 108-375, § 644(a)(3)(B), 
struck out ", at the time the beneficiary becomes enti- 
tled to the annuity," after "subsection (e) and if". 

Subsec. (d)(2)(A). Pub. L. 108-375, § 644(a)(4), sub- 
stituted "Computation of annuity" for "35 percent an- 
nuity" in heading. 

2002— Subsec. (c)(3). Pub. L. 107-314 struck out "sec- 
tion" before "clause (ii)". 

2001— Subsec. (c)(1)(A). Pub. L. 107-107, § 642(b)(1), sub- 
stituted "when he died determined as follows:" and els. 
(i) to (iii) for "based upon his years of active service 
when he died." 

Subsec. (c)(l)(B)(i). Pub. L. 107-107, § 642(b)(2), sub- 
stituted "as determined under subparagraph (A)" for 
"if the member or former member had been entitled to 
that pay based upon his years of active service when he 
died". 

Subsec. (c)(3). Pub. L. 107-107, § 642(c)(2), substituted 
"clause (ii) or (iii) of section 1448(d)(1)(A)" for 
"1448(d)(1)(B) or 1448(d)(1)(C)". 

1999— Subsec. (h)(3). Pub. L. 106-65 inserted "OF cer- 
tain members" after "retirement" in heading. 

1997— Subsec. (a)(2). Pub. L. 105-85 substituted "annu- 
ity. — " for "annuity — " in heading. 

1996 — Pub. L. 104-201 amended section generally, re- 
vising and restating provisions relating to amounts of 
annuities and inserting subsec, par., and subpar. head- 
ings. 

1994— Subsec. (c)(2). Pub. L. 103-337 substituted "sec- 
tion 1311(a) of title 38" for "section 411(a) of title 38". 

1989— Subsec. (c)(3). Pub. L. 101-189, § 1403(a), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: "In the case of an annuity provided by a mem- 
ber described in section 1448(d)(1)(C) of this title, the 
retired pay to which the member would have been enti- 
tled when he died shall be determined based upon the 
rate of basic pay in effect at the time of death for the 
highest grade other than a commissioned officer grade 
in which the member served on active duty satisfac- 
torily, as determined by the Secretary concerned." 

Subsec. (c)(4). Pub. L. 101-189, § 1407(a)(5), inserted "by 
reason of the service of a person who first became a 
member of a uniformed service before September 8, 
1980". 

Subsec. (e)(1). Pub. L. 101-189, § 1407(a)(6), substituted 
"beneficiaries under the Plan" for "beneficiaries under 
the plan" in introductory provisions. 

Subsec. (e)(1)(B). Pub. L. 101-189, § 1407(a)(7), in cl. (i), 
substituted "was" for "is", in cl. (ii), substituted "was" 
for "is" in two places and "had" for "has", and in cl. 
(iii), substituted "would have been" for "would be" and 
"was" for "is". 

Subsec. (e)(2)(A), (B). Pub. L. 101-189, § 1407(a)(8), 
struck out "(as the base amount is adjusted from time 



to time under section 1401a of this title)" after "base 
amount". 

Subsec. (e)(3)(A), (4)(A). Pub. L. 101-189, § 1407(b)(1), in- 
serted "or former spouse" after "widow or widower". 

1988— Subsec. (e)(1). Pub. L. 100-456 substituted 
"widow, widower, or former spouse" for "widow or wid- 
ower" in subpar. (A), and inserted "or former spouse" 
after "A spouse" in subpar. (B). 

1987— Subsec. (a)(1)(A), (B), (2)(A), (B). Pub. L. 100-224, 
§3(a)(2), struck out "(as the base amount is adjusted 
from time to time under section 1401a of this title)" 
after "base amount". 

Subsec. (e)(4)(B)(ii). Pub. L. 100-26 substituted "Inter- 
nal Revenue Code of 1986" for "Internal Revenue Code 
of 1954". 

Subsec. (h). Pub. L. 100-224, § 3(a)(1), designated exist- 
ing provisions of subsec. (h) as par. (3) and added pars. 
(1) and (2). 

Subsec. (i). Pub. L. 100-224, §3(c), substituted "so as 
to be the amount equal to the amount of the annuity 
that would be in effect on that date if increases under 
subsection (h)(1) in the base amount applicable to that 
annuity to the time of the death of the member or 
former member, and increases in such annuity under 
subsection (g)(1), had been computed as provided in 
paragraph (2) of section 1401a(b) of this title (rather 
than under paragraph (3) of that section)" for "on the 
basis of the amount of retired pay to which the member 
or former member would have been entitled upon re- 
computation of such pay effective on such date under 
section 1410 of this title, had the member or former 
member attained such age". 

1986— Subsec. (a)(1)(A). Pub. L. 99-661, § 1343(a)(8)(D), 
substituted "section" for "subsection" before "1401a of 
this title". 

Pub. L. 99-661, § 642(b)(1)(A), inserted "or is a depend- 
ent child". 

Subsec. (a)(1)(B). Pub. L. 99-661, § 642(b)(1)(B), inserted 
"(other than a dependent child)". 

Subsec. (a)(2)(A). Pub. L. 99-661, § 642(b)(1)(A), inserted 
"or is a dependent child". 

Subsec. (a)(2)(B). Pub. L. 99-661, § 642(b)(1)(B), inserted 
"(other than a dependent child)". 

Subsec. (c)(1)(A). Pub. L. 99-661, § 642(b)(2)(A), inserted 
"or is a dependent child". 

Subsec. (c)(1)(B). Pub. L. 99-661, § 642(b)(2)(B), inserted 
"(other than a dependent child)". 

Subsec. (g)(1). Pub. L. 99-348, §301(b), struck out "by 
the same total percent" after "same time" in first sen- 
tence, and inserted provision that the increase, in the 
case of any annuity, be by the same percent as the per- 
cent by which the retired pay of the person providing 
the annuity would have been increased at such time if 
the person were alive, and otherwise entitled to such 
pay. 

Subsecs. (h), (i). Pub. L. 99-348, § 301(a)(2), (c), added 
subsecs. (h) and (i). 

1985 — Pub. L. 99-145, § 711(a), amended section gener- 
ally, eliminating the social security offset to the Plan 
and establishing a two-tier system under which the 
beneficiary would receive 55 percent of retired pay be- 
fore age 62 and 35 percent thereafter in recognition of 
the entitlement to social security based on military 
service, and providing benefits to certain beneficiaries 
under either the old social security offset system or the 
new two-tier system, whichever is higher. 

Subsec. (a)(3). Pub. L. 99-145, § 711(b), repealed Pub. L. 
98-525, § 641(a), effective Sept. 1, 1985. See 1984 Amend- 
ment note below. 

1984— Subsec. (a)(3). Pub. L. 98-525, § 641(a), which sub- 
stituted "is entitled" for "would be entitled" after 
"widow or widower" in first sentence and inserted "or 
to the extent that the benefit to which the beneficiary 
is entitled is based on the beneficiary's own earnings or 
self-employment" at end of second sentence, was re- 
pealed effective Sept. 1, 1985, by Pub. L. 99-145, § 711(b). 
See Effective Date of 1984 Amendment note below. 

1983— Subsec. (e). Pub. L. 98-94 added subsec. (e). 

1981— Subsec. (a)(4). Pub. L. 97-22 substituted "De- 
cember 1, 1980" for "the effective date of the Uniformed 
Services Survivor Benefits Amendments of 1980". 
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1980— Subsec. (a). Pub. L. 96-402, §3(a), In revising sub- 
sec, (a), designated as par. (1)(A) and (B) existing first 
sentence containing els. (1) and (2) and provided In sub- 
par. (A) for adjustment of the annuity from time to 
time under section 1401a of this title and in subpar. (B) 
for a similar adjustment after the date the person be- 
comes entitled to retired pay under chapter 67 of this 
title; designated as par. (2) existing second sentence but 
provided for reduction of the annuity by the lesser of 
amounts indicated in subpar. (A) or (B), previously lim- 
ited to reduction by amount prescribed in predecessor 
of subpar. (A) provision; designated existing third and 
fourth sentences as par. (3) and inserted annuity reduc- 
tion provision described for par. (2); and added par. (4). 

Subsec. (c). Pub. L. 96-402, §3(b), substituted in first 
sentence "this section or under section 1448(d) of this 
title" for "this section, or section 1448(d) of this title, 
on the day before the effective day of that increase" 
and in second sentence "title or under" for "title, or" 
before "subsection (a)". 

Subsec. (d). Pub. L. 96-402, §3(c), substituted reference 
to "subsection (a)(1)(B)" for "subsection (a)(2)". 

1978— Subsec. (a). Pub. L. 95-397, § 204(a), (b), sub- 
stituted "The monthly annuity payable to a widow, 
widower, or dependent child who is entitled under sec- 
tion 1450(a) of this title to an annuity shall be — " for 
"If the widow or widower is under age 62 or there is a 
dependent child, the monthly annuity payable to the 
widow, widower, or dependent child, under section 1450 
of this title shall be equal to 55 percent of the base 
amount.", and added pars. (1) and (2), and substituted 
"For the purpose of the preceding sentence, a widow or 
widower shall not be considered as entitled to a benefit 
under subchapter II of chapter 7 of title 42 to the extent 
that such benefit has been offset by deductions under 
section 403 of title 42 on account of work" for "For the 
purpose of the preceding sentence, a widow or widower 
shall be considered as entitled to a benefit under sub- 
chapter II of chapter 7 of title 42 even though that ben- 
efit has been offset by deductions under section 403 of 
title 42 on account of work". 

Subsec. (b). Pub. L. 95-397, §204(c), substituted "The 
monthly annuity payable under section 1450(a)(4) of 
this title shall be — " for "The monthly annuity payable 
under section 1450(a)(4) of this title shall be 55 percent 
of the retired or retainer pay of the person who elected 
to provide that annuity after the reduction in that re- 
tired or retainer pay in accordance with section 1452(c) 
of this title.", added pars. (1) and (2) and provision fol- 
lowing par. (2) relating to the entitlement to retire- 
ment pay, and computation thereof, by a person who 
provided an annuity and who dies before becoming 60 
years of age. 

Subsec. (d). Pub. L. 95-397, § 204(d), added subsec. (d). 
1976— Subsec. (b). Pub. L. 94-496 substituted "(a)(4)" 
for "(a)(3)". 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective Sept. 10, 2001, 
and applicable with respect to deaths of members of the 
Armed Forces occurring on or after that date, see sec- 
tion 642(d) of Pub. L. 107-107, set out as a note under 
section 1448 of this title. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 effective Oct. 1, 1999, 
see section 644 of Pub. L. 106-65, set out as a note under 
section 1401a of this title. 

Effective Date of 1989 Amendment 

Section 1407(b)(2) of Pub. L. 101-189 provided that: 
"The amendments made by paragraph (1) [amending 
this section] shall apply only with respect to the com- 
putation of an annuity for a person who becomes a 
former spouse under a divorce that becomes final after 
the date of the enactment of this Act [Nov. 29, 1989]." 

Effective Date of 1988 Amendment 

Section 652(b) of Pub. L. 100-456 provided that: "The 
amendments made by subsection (a) [amending this 



section] shall apply to payments under the Survivor 
Benefit Plan established under subchapter II of chapter 
73 of title 10, United States Code, for periods after Feb- 
ruary 28, 1986." 

Effective Date of 1986 Amendment 

Amendment by section 642(b) of Pub. L. 99-661 appli- 
cable to payments for periods after Feb. 28, 1986, see 
section 642(c) of Pub. L. 99-661, set out as a note under 
section 1448 of this title. 

Effective Date of 1985 Amendment 

Amendment by section 711(a) of Pub. L. 99-145 effec- 
tive Mar. 1, 1986, with prohibition against accrual of 
benefits to any person by reason of the enactment of 
such title VII for any period before Mar. 1, 1986, see sec- 
tion 731 of Pub. L. 99-145, set out as a note under sec- 
tion 1447 of this title. 

Section 711(b) of Pub. L. 99-145 provided that the re- 
peal of section 641 of Pub. L. 98-525 [amending this sec- 
tion and enacting provision set out below] is effective 
Sept. 1, 1985. 

Effective Date of 1984 Amendment 

Section 641(b) of Pub. L. 98-525, which provided that 
the amendments made by subsection (a), amending this 
section, was applicable only in the case of payments of 
annuities payable for periods that began on or after 
Sept. 30, 1985, was repealed effective Sept. 1, 1985, by 
section 711(b) of Pub. L. 99-145. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 922(e) of Pub. L. 98-94, set out as a note under 
section 1401 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-402 effective Dec. 1, 1980, 
applicable to annuities payable for months beginning 
on or after such date, and prohibiting accrual of bene- 
fits for any period before Oct. 9, 1980, see section 7 of 
Pub. L. 96-402, set out as a note under section 1447 of 
this title. 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 effective Oct. 1, 1978, 
and applicable to annuities payable by virtue of amend- 
ment for months beginning on or after such date, see 
section 210 of Pub. L. 95-397, set out as a note under sec- 
tion 1447 of this title. 

Effective Date of 1976 Amendment 

Amendment by Pub. L. 94-496 effective Sept. 11, 1972, 
see section 3 of Pub. L. 94-496, set out as a note under 
section 1447 of this title. 

Adjustment of Annuities for Survivors of Certain 
Members Who Died While on Active Duty Be- 
tween September 21, 1972 and November 29, 1990 

Section 1403(b)-(d) of Pub. L. 101-189 provided that: 
"(b) Adjustment of Annuities Already in Effect. — 
"(1) Recomputation. — The Secretary concerned 
shall recompute the annuity of any person who on the 
effective date specified in subsection (d) is entitled to 
an annuity under the Survivor Benefit Plan by reason 
of eligibility described in section 1448(d)(1)(B) or 
1448(d)(1)(C) of title 10, United States Code, and who 
is further described in subsection (c). 

"(2) Amount of recomputed annuities. — The 
amount of the annuity as so recomputed shall be the 
amount that would be in effect for that annuity on 
the effective date specified in subsection (d) if the an- 
nuity had originally been computed subject to the 
provisions of paragraph (3) of section 1451(c) of title 
10, United States Code, as amended by subsection (a). 
"(c) Persons Eligible for Recomputation. — A per- 
son is eligible to have an annuity under the Survivor 
Benefit Plan recomputed under subsection (b) if— 
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"(1) the annuity is based upon the service of a mem- 
ber of the uniformed services who died on active duty 
during the period beginning on September 21, 1972, 
and ending on the effective date specified in sub- 
section (d); and 

"(2) the retired pay of that member for the purposes 
of determining the amount of the annuity under the 
Survivor Benefit Plan was computed using a rate of 
basic pay lower than the rate of basic pay in effect at 
the time of death for the grade in which the member 
was serving at the time of death. 

"(d) Effective Date. — An annuity recomputed under 
subsection (b) shall take effect as so recomputed on 
March 1, 1990." 

§ 1452. Reduction in retired pay 

(a) Spouse and Former Spouse Annuities. — 

(1) Required reduction in retired pay. — Ex- 
cept as provided in subsection (b), the retired 
pay of a participant in the Plan who is provid- 
ing spouse coverage (as described in paragraph 
(5)) shall be reduced as follows: 

(A) Standard annuity. — If the annuity 
coverage being provided is a standard annu- 
ity, the reduction shall be as follows: 

(i) Disability and nonregular service 
retirees. — In the case of a person who is 
entitled to retired pay under chapter 61 or 
chapter 1223 of this title, the reduction 
shall be in whichever of the alternative re- 
duction amounts is more favorable to that 
person. 

(ii) Members as op enactment of plat- 
rate reduction. — In the case of a person 
who first became a member of a uniformed 
service before March 1, 1990, the reduction 
shall be in whichever of the alternative re- 
duction amounts is more favorable to that 
person. 

(iii) New entrants after enactment of 
flat-rate reduction.— In the case of a 
person who first becomes a member of a 
uniformed service on or after March 1, 
1990, and who is entitled to retired pay 
under a provision of law other than chap- 
ter 61 or chapter 1223 of this title, the re- 
duction shall be in an amount equal to 6V2 
percent of the base amount. 

(iv) Alternative reduction amounts. — 
For purposes of clauses (i) and (ii), the al- 
ternative reduction amounts are the fol- 
lowing: 

(I) Flat-rate reduction. — An amount 
equal to 6V2 percent of the base amount. 

(II) Amount under pre-flat-rate re- 
duction. — An amount equal to 2Yz per- 
cent of the first $337 (as adjusted after 
November 1, 1989, under paragraph (4)) of 
the base amount plus 10 percent of the 
remainder of the base amount. 

(B) Reserve-component annuity.— If the 
annuity coverage being provided is a re- 
serve-component annuity, the reduction 
shall be in whichever of the following 
amounts is more favorable to that person: 

(i) Flat-rate reduction.— An amount 
equal to 6V2 percent of the base amount 
plus an amount determined in accordance 
with regulations prescribed by the Sec- 
retary of Defense as a premium for the ad- 
ditional coverage provided through re- 
serve-component annuity coverage under 
the Plan. 



(ii) Amount under pre-flat-rate reduc- 
tion. — An amount equal to ZV2 percent of 
the first $337 (as adjusted after November 
1, 1989, under paragraph (4)) of the base 
amount plus 10 percent of the remainder of 
the base amount plus an amount deter- 
mined in accordance with regulations pre- 
scribed by the Secretary of Defense as a 
premium for the additional coverage pro- 
vided through reserve-component annuity 
coverage under the Plan. 

(2) Additional reduction for child cov- 
erage. — If there is a dependent child as well as 
a spouse or former spouse, the amount pre- 
scribed under paragraph (1) shall be increased 
by an amount prescribed under regulations of 
the Secretary of Defense. 

(3) No reduction when no beneficiary. — The 
reduction in retired pay prescribed by para- 
graph (1) shall not be applicable during any 
month in which there is no eligible spouse or 
former spouse beneficiary. 

(4) Periodic adjustments. — 

(A) Adjustments for increases in rates 
of basic pay. — Whenever there is an increase 
in the rates of basic pay of members of the 
uniformed services effective on or after Oc- 
tober 1, 1985, the amounts under paragraph 
(1) with respect to which the percentage fac- 
tor of 2V2 is applied shall be increased by the 
overall percentage of such increase in the 
rates of basic pay. The increase under the 
preceding sentence shall apply only with re- 
spect to persons whose retired pay is com- 
puted based on the rates of basic pay in ef- 
fect on or after the date of such increase in 
rates of basic pay. 

(B) Adjustments for retired pay 
COLAS. — In addition to the increase under 
subparagraph (A), the amounts under para- 
graph (1) with respect to which the percent- 
age factor of 2V2 is applied shall be further 
increased at the same time and by the same 
percentage as an increase in retired pay 
under section 1401a of this title effective on 
or after October 1, 1985. Such increase under 
the preceding sentence shall apply only with 
respect to a person who initially partici- 
pates in the Plan on a date which is after 
both the effective date of such increase 
under section 1401a and the effective date of 
the rates of basic pay upon which that per- 
son's retired pay is computed. 

(5) Spouse coverage described.— For the 
purposes of paragraph (1), a participant in the 
Plan who is providing spouse coverage is a 
participant who — 

(A) has (i) a spouse or former spouse, or (ii) 
a spouse or former spouse and a dependent 
child; and 

(B) has not elected to provide an annuity 
to a person designated by him under section 
1448(b)(1) of this title or, having made such 
an election, has changed his election in 
favor of his spouse under section 1450(f) of 
this title. 

(b) Child-Only Annuities.— 

(1) Required reduction in retired pay.— 
The retired pay of a participant in the Plan 
who is providing child-only coverage (as de- 
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scribed in paragraph (4)) shall be reduced by 
an amount prescribed under regulations by the 
Secretary of Defense. 

(2) NO REDUCTION WHEN NO CHILD. — There 

shall be no reduction in retired pay under 
paragraph (1) for any month during which the 
participant has no eligible dependent child. 

(3) Special rule for certain rcsbp partici- 
pants. — In the case of a participant in the 
Plan who is participating in the Plan under an 
election under section 1448(a)(2)(B) of this title 
and who provided child-only coverage during a 
period before the participant becomes entitled 
to receive retired pay, the retired pay of the 
participant shall be reduced by an amount pre- 
scribed under regulations by the Secretary of 
Defense to reflect the coverage provided under 
the Plan during the period before the partici- 
pant became entitled to receive retired pay. A 
reduction under this paragraph is in addition 
to any reduction under paragraph (1) and is 
made without regard to whether there is an el- 
igible dependent child during a month for 
which the reduction is made. 

(4) Child-only coverage defined. — For the 
purposes of this subsection, a participant in 
the Plan who is providing child-only coverage 
is a participant who has a dependent child and 
who — 

(A) does not have an eligible spouse or 
former spouse; or 

(B) has a spouse or former spouse but has 
elected to provide an annuity for dependent 
children only. 

(c) Reduction for Insurable Interest Cov- 
erage.— 

(1) Required reduction in retired pay. — 
The retired pay of a person who has elected to 
provide an annuity to a person designated by 
him under section 1450(a)(4) of this title shall 
be reduced as follows: 

(A) Standard annuity. — In the case of a 
person providing a standard annuity, the re- 
duction shall be by 10 percent plus 5 percent 
for each full five years the individual des- 
ignated is younger than that person. 

(B) Reserve component annuity. — In the 
case of a person providing a reserve-compo- 
nent annuity, the reduction shall be by an 
amount prescribed under regulations of the 
Secretary of Defense. 

(2) Limitation on total reduction.— The 
total reduction under paragraph (1) may not 
exceed 40 percent. 

(3) Duration of reduction.— The reduction 
in retired pay prescribed by this subsection 
shall continue during the lifetime of the per- 
son designated under section 1450(a)(4) of this 
title or until the person receiving retired pay 
changes his election under section 1450(f) of 
this title. 

(4) Rule for computation.— Computation of 
a member's retired pay for purposes of this 
subsection shall be made without regard to 
any reduction under section 1409(b)(2) of this 
title. 

(5) Rule for designation of new insurable 
interest beneficiary following death of 
original beneficiary.— The Secretary of De- 
fense shall prescribe in regulations premiums 



which a participant making an election under 
section 1448(b)(1)(G) of this title shall be re- 
quired to pay for participating in the Plan 
pursuant to that election. The total amount of 
the premiums to be paid by a participant 
under the regulations shall be equal to the 
sum of the following: 

(A) The total additional amount by which 
the retired pay of the participant would have 
been reduced before the effective date of the 
election if the original beneficiary (i) had 
not died and had been covered under the 
Plan through the date of the election, and 
(ii) had been the same number of years 
younger than the participant (if any) as the 
new beneficiary designated under the elec- 
tion. 

(B) Interest on the amounts by which the 
retired pay of the participant would have 
been so reduced, computed from the dates on 
which the retired pay would have been so re- 
duced at such rate or rates and according to 
such methodology as the Secretary of De- 
fense determines reasonable. 

(C) Any additional amount that the Sec- 
retary determines necessary to protect the 
actuarial soundness of the Department of 
Defense Military Retirement Fund against 
any increased risk for the fund that is asso- 
ciated with the election. 

(d) Deposits To Cover Periods When Retired 
Pay Not Paid. — 

(1) Required deposits. — If a person who has 
elected to participate in the Plan has been 
awarded retired pay and is not entitled to that 
pay for any period, that person must deposit 
in the Treasury the amount that would other- 
wise have been deducted from his pay for that 
period. 

(2) Deposits not required when participant 
on active duty. — Paragraph (1) does not apply 
to a person with respect to any period when 
that person is on active duty under a call or 
order to active duty for a period of more than 
30 days. 

(e) Deposits Not Required for Certain Par- 
ticipants in CSRS. — When a person who has 
elected to participate in the Plan waives that 
person's retired pay for the purposes of sub- 
chapter III of chapter 83 of title 5, that person 
shall not be required to make the deposit other- 
wise required by subsection (d) as long as that 
waiver is in effect unless, in accordance with 
section 8339(j) of title 5, that person has notified 
the Office of Personnel Management that he 
does not desire a spouse surviving him to receive 
an annuity under section 8341(b) of title 5. 

(f) Refunds of Deductions Not Allowed. — 

(1) General rule. — A person is not entitled 
to refund of any amount deducted from retired 
pay under this section. 

(2) Exceptions. — Paragraph (1) does not 
apply— 

(A) in the case of a refund authorized by 
section 1450(e) of this title; or 

(B) in case of a deduction made through 
administrative error. 

(g) Discontinuation of Participation by Par- 
ticipants Whose Surviving Spouses Will Be 
Entitled to DIG— 
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(1) Discontinuation. — 

(A) Conditions. — Notwithstanding- any- 
other provision of this subchapter but sub- 
ject to paragraphs (2) and (3), a person who 
has elected to participate in the Plan and 
who is suffering from a service-connected 
disability rated by the Secretary of Veterans 
Affairs as totally disabling and has suffered 
from such disability while so rated for a con- 
tinuous period of 10 or more years (or, if so 
rated for a lesser period, has suffered from 
such disability while so rated for a continu- 
ous period of not less than 5 years from the 
date of such person's last discharge or re- 
lease from active duty) may discontinue par- 
ticipation in the Plan by submitting to the 
Secretary concerned a request to dis- 
continue participation in the Plan. 

(B) Effective date. — Participation in the 
Plan of a person who submits a request 
under subparagraph (A) shall be discon- 
tinued effective on the first day of the first 
month following the month in which the re- 
quest under subparagraph (A) is received by 
the Secretary concerned. Effective on such 
date, the Secretary concerned shall dis- 
continue the reduction being made in such 
person's retired pay on account of participa- 
tion in the Plan or, in the case of a person 
who has been required to make deposits in 
the Treasury on account of participation in 
the Plan, such person may discontinue mak- 
ing such deposits effective on such date. 

(C) Form for request for discontinu- 
ation. — Any request under this paragraph to 
discontinue participation in the Plan shall 
be in such form and shall contain such infor- 
mation as the Secretary concerned may re- 
quire by regulation. 

(2) Consent of beneficiaries required. — A 
person described in paragraph (1) may not dis- 
continue participation in the Plan under such 
paragraph without the written consent of the 
beneficiary or beneficiaries of such person 
under the Plan. 

(3) Information on plan to be provided by 
secretary concerned. — 

(A) Information to be provided promptly 
to participant. — The Secretary concerned 
shall furnish promptly to each person who 
files a request under paragraph (1) to dis- 
continue participation in the Plan a written 
statement of the advantages of participating 
in the Plan and the possible disadvantages of 
discontinuing participation. 

(B) Right to withdraw discontinuation 
request. — A person may withdraw a request 
made under paragraph (1) if it is withdrawn 
within 30 days after having been submitted 
to the Secretary concerned. 

(4) Refund of deductions from retired 
pay. — Upon the death of a person described in 
paragraph (1) who discontinued participation 
in the Plan in accordance with this subsection, 
any amount deducted from the retired pay of 
that person under this section shall be re- 
funded to the person's surviving spouse. 

(5) Resumption of participation in plan.— 
(A) Conditions for resumption.— A person 

described in paragraph (1) who discontinued 



participation in the Plan may elect to par- 
ticipate again in the Plan if — 

(i) after having discontinued participa- 
tion in the Plan the Secretary of Veterans 
Affairs reduces that person's service-con- 
nected disability rating to a rating of less 
than total; and 

(ii) that person applies to the Secretary 
concerned, within such period of time after 
the reduction in such person's service-con- 
nected disability rating has been made as 
the Secretary concerned may prescribe, to 
again participate in the Plan and includes 
in such application such information as 
the Secretary concerned may require. 

(B) Effective date of resumed cov- 
erage. — Such person's participation in the 
Plan under this paragraph is effective begin- 
ning on the first day of the month after the 
month in which the Secretary concerned re- 
ceives the application for resumption of par- 
ticipation in the Plan. 

(C) Resumption of contributions. — When 
a person elects to participate in the Plan 
under this paragraph, the Secretary con- 
cerned shall begin making reductions in that 
person's retired pay, or require such person 
to make deposits in the Treasury under sub- 
section (d), as appropriate, effective on the 
effective date of such participation under 
subparagraph (B). 

(h) Increases in Reduction With Increases in 
Retired Pay. — 

(1) General rule. — Whenever retired pay is 
increased under section 1401a of this title (or 
any other provision of law), the amount of the 
reduction to be made under subsection (a) or 
(b) in the retired pay of any person shall be in- 
creased at the same time and by the same per- 
centage as such retired pay is so increased. 

(2) Coordination when payment of increase 
in retired pay is delayed by law. — 

(A) In general. — Notwithstanding para- 
graph (1), when the initial payment of an in- 
crease in retired pay under section 1401a of 
this title (or any other provision of law) to 
a person is for a month that begins later 
than the effective date of that increase by 
reason of the application of subsection 
(b)(2)(B) of such section (or section 631(b) of 
Public Law 104-106 (110 Stat. 364)), then the 
amount of the reduction in the person's re- 
tired pay shall be effective on the date of 
that initial payment of the increase in re- 
tired pay rather than the effective date of 
the increase in retired pay. 

(B) Delay not to affect computation of 
annuity. — Subparagraph (A) may not be con- 
strued as delaying, for purposes of determin- 
ing the amount of a monthly annuity under 
section 1451 of this title, the effective date of 
an increase in a base amount under sub- 
section (h) of such section from the effective 
date of an increase in retired pay under sec- 
tion 1401a of this title to the date on which 
the initial payment of that increase in re- 
tired pay is made in accordance with sub- 
section (b)(2)(B) of such section. 

(i) Recomputation of Reduction Upon Re- 
computation of Retired Pay.— Whenever the 
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retired pay of a person who first became a mem- 
ber of a uniformed service on or after August 1, 
1986, and who is a participant in the Plan is re- 
computed under section 1410 of this title upon 
the person's becoming 62 years of age, the 
amount of the reduction in such retired pay 
under this section shall be recomputed (effective 
on the effective date of the recomputation of 
such retired pay under section 1410 of this title) 
so as to be the amount equal to the amount of 
such reduction that would be in effect on that 
date if increases in such retired pay under sec- 
tion 1401a(b) of this title, and increases in reduc- 
tions in such retired pay under subsection (h), 
had been computed as provided in paragraph (2) 
of section 1401a(b) of this title (rather than 
under paragraph (3) of that section). 

(j) Coverage Paid Up at 30 Years and Age 
70. — Effective October 1, 2008, no reduction may 
be made under this section in the retired pay of 
a participant in the Plan for any month after 
the later of— 

(1) the 360th month for which the partici- 
pant's retired pay is reduced under this sec- 
tion; and 

(2) the month during which the participant 
attains 70 years of age. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 710; amended Pub. L. 94-496, §1(4), (5), Oct. 
14, 1976, 90 Stat. 2375; Pub. L. 95-397, title II, §205, 
Sept. 30, 1978, 92 Stat. 847; Pub. L. 96-402, §4, Oct. 
9, 1980, 94 Stat. 1706; Pub. L. 97-22, § 11(a)(3), (5), 
July 10, 1981, 95 Stat. 137; Pub. L. 99-145, title 
VII, §§ 714(a), 719(7), (8), 723(b)(2), Nov. 8, 1985, 99 
Stat. 672, 675-677; Pub. L. 99-348, title III, 
§ 301(a)(3), July 1, 1986, 100 Stat. 702; Pub. L. 
99-661, div. A, title XIII, § 1343(a)(8)(E), Nov. 14, 

1986, 100 Stat. 3992; Pub. L. 100-224, §3(b), Dec. 30, 

1987, 101 Stat. 1537; Pub. L. 101-189, div. A, title 
XIV, §§1402(a)-(c), 1407(a)(9), title XVI, 
§ 1621(a)(1), Nov. 29, 1989, 103 Stat. 1577, 1578, 1589, 
1602; Pub. L. 101-510, div. A, title XIV, 
§1484(Z)(4)(C)(ii), Nov. 5, 1990, 104 Stat. 1720; Pub. 
L. 103-337, div. A, title VI, § 637(a), Oct. 5, 1994, 
108 Stat. 2790; Pub. L. 104-201, div. A, title VI, 
§§634, 635(a), Sept. 23, 1996, 110 Stat. 2572, 2579; 
Pub. L. 105-85, div. A, title X, §1073(a)(29), Nov. 
18, 1997, 111 Stat. 1901; Pub. L. 105-261, div. A, 
title VI, §641, Oct. 17, 1998, 112 Stat. 2045; Pub. L. 
106-65, div. A, title VI, § 643(a)(2), Oct. 5, 1999, 113 
Stat. 663; Pub. L. 109-364, div. A, title VI, § 643(b), 
Oct. 17, 2006, 120 Stat. 2260.) 

References in Text 

Section 631(b) of Public Law 104-106 (110 Stat. 364), re- 
ferred to in subsec. (h)(2)(A), was set out as a note 
under section 1401a of this title prior to repeal by Pub. 
L. 104-201, div. A, title VI, § 631(b), Sept. 23, 1996, 110 
Stat. 2549. 

Amendments 

2006— Subsec. (c)(5). Pub. L. 109-364 added par. (5). 

1999— Subsec. (i). Pub. L. 106-65 substituted "When- 
ever the retired pay" for "When the retired pay". 

1998— Subsec. (j). Pub. L. 105-261 added subsec. (j). 

1997— Subsec. (a)(1)(A). Pub. L. 105-85, § 1073(a)(29)(A), 
substituted "provided" for "providing'" in introductory 
provisions. 

Subsec. (e). Pub. L. 105-85, §1073(a)(29)(B), substituted 
"section 8339(j)" for "section 8339(i)" and "section 
8341(b)" for "section 8331(b)". 

1996— Pub. L. 104-201, §634, amended section generally, 
revising and restating provisions relating to reductions 
in retired pay. 



Subsec. (h)(2). Pub. L. 104-201, § 635(a), added par. (2). 

1994— Subsec. (b). Pub. L. 103-337 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The retired pay of a person to whom section 1448 
of this title applies who has a dependent child but does 
not have an eligible spouse or former spouse, or who 
has a spouse or former spouse but has elected to pro- 
vide an annuity for dependent children only, shall, as 
long as he has an eligible dependent child, be reduced 
by an amount prescribed under regulations of the Sec- 
retary of Defense." 

1990— Subsec. (h). Pub. L. 101-510 made clarifying 
amendment to directory language of Pub. L. 101-189, 
§ 1407(a)(9), see 1989 Amendment note below. 

1989— Subsec. (a). Pub. L. 101-189, § 1402(a), inserted 
heading. 

Subsec. (a)(1). Pub. L. 101-189, § 1402(a), added par. (1) 
and struck out former par. (1) which read as follows: 
"Except as provided in subsection (b), the retired pay of 
a person to whom section 1448 of this title applies who 
has a spouse or former spouse, or who has a spouse or 
former spouse and a dependent child, and who has not 
elected to provide an annuity to a person designated by 
him under section 1450(a)(4) of this title, or who had 
elected to provide such an annuity to such a person but 
has changed his election in favor of his spouse under 
section 1450(f) of this title, shall be reduced each 
month — 

"(A) by an amount equal to 2 x h percent of the first 
$300 (as adjusted from time to time under paragraph 
(4)) of the base amount plus 10 percent of the remain- 
der of the base amount, if the person is providing a 
standard annuity; or 

"(B) by an amount prescribed under regulations of 
the Secretary of Defense, if the person is providing a 
reserve-component annuity." 

Subsec. (a)(4)(A), (B). Pub. L. 101-189, § 1402(c), sub- 
stituted "amounts under paragraph (1)" for "amount 
under paragraph (1)(A)". 

Subsec. (a)(5). Pub. L. 101-189, § 1402(b), added par. (5). 

Subsec. (g)(1), (5). Pub. L. 101-189, § 1621(a)(1), sub- 
stituted "Department of Veterans Affairs" for "Veter- 
ans' Administration". 

Subsec. (h). Pub. L. 101-189, § 1407(a)(9), as amended by 
Pub. L. 101-510, inserted "(or any other provision of 
law)" after "Whenever retired pay is increased under 
section 1401a of this title" and substituted "such re- 
tired pay is so increased" for "such retired pay is in- 
creased under section 1401a of this title". 

1987— Subsec. (i). Pub. L. 100-224 added subsec. (i). 

1986 — Subsec. (c). Pub. L. 99-348 inserted provision 
that computation of a member's retired pay for pur- 
poses of this subsection be made without regard to any 
reduction under section 1409(b)(2) of this title. 

Subsec. (h). Pub. L. 99-661 struck out "and retainer" 
after "Whenever retired". 

1985— Pub. L. 99-145, §719(8)(B), struck out "or re- 
tainer" after "retired" in section catchline. 

Subsec. (a)(1). Pub. L. 99-145, § 714(a)(1), (2), designated 
existing first sentence of subsec. (a) as par. (1); redesig- 
nated cl. (1) as (A), inserting "(as adjusted from time to 
time under paragraph (4))" after "$300" and substitut- 
ing "a standard annuity" for "an annuity by virtue of 
eligibility under section 1448(a)(1)(A) of this title"; and 
redesignated cl. (2) as (B), substituting "a reserve-com- 
ponent annuity" for "an annuity by virtue of eligi- 
bility under section 1448(a)(1)(B)". 

Pub. L. 99-145, §719(8)(A), substituted "retired pay" 
for "retired or retainer pay". 

Pub. L. 99-145, §723(b)(2)(l), inserted "or former 
spouse" after first two references to "spouse". 

Subsec. (a)(2). Pub. L. 99-145, § 714(a)(3), designated ex- 
isting second sentence of subsec. (a) as par. (2), and sub- 
stituted "If there is a dependent child as well as a 
spouse or former spouse, the amount prescribed under 
paragraph (1)" for "As long as there is an eligible 
spouse and a dependent child, that amount". 

Subsec. (a)(3). Pub. L. 99-145, § 714(a)(4), designated ex- 
isting third sentence of subsec. (a) as par. (3), sub- 
stituted "paragraph (1)" for "the first sentence of this 
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subsection", and inserted "or former spouse" after "eli- 
gible spouse". 

Pub. L. 99-145, §719(8)(A), substituted "retired pay" 
for "retired or retainer pay". 

Subsec. (a)(4). Pub. L. 99-145, § 714(a)(5), added par. (4). 

Subsec. (b). Pub. L. 99-145, § 723(b)(2)(2), inserted "or 
former spouse" after "spouse" in two places. 

Pub. L. 99-145, §719(8)(A), substituted "retired pay" 
for "retired or retainer pay". 

Subsec. (c). Pub. L. 99-145, §719(7), (8)(A), substituted 
"retired pay" for "retired or retainer pay" in three 
places, and substituted "a standard annuity" for "the 
annuity by virtue of eligibility under section 
1448(a)(1)(A) of this title" in cl. (1), "a reserve-compo- 
nent annuity" for "the annuity by virtue of eligibility 
under section 1448(a)(1)(B) of this title" in cl. (2), and 
"this subsection" for "this section" in third sentence. 

Subsecs. (d) to (h). Pub. L. 99-145, §719(8)(A), sub- 
stituted "retired pay" for "retired or retainer pay" 
wherever appearing. 

1981— Subsec. (e). Pub. L. 97-22, § 11(a)(3), substituted 
"Office of Personnel Management" for "Civil Service 
Commission". 

Subsec. (g)(4). Pub. L. 97-22, § 11(a)(5), substituted 
"this section" for "section 1452 of this title". 

1980— Subsecs. (g), (h). Pub. L. 96-402, added subsecs. 
(g) and (h). 

1978— Subsec. (a). Pub. L. 95-397, § 205(a), substituted 
pars. (1) and (2) for "by an amount equal to 2V2 percent 
of the first $300 of the base amount plus 10 percent of 
the remainder of the base amount" after "shall be re- 
duced each month". 

Subsec. (c). Pub. L. 95-397, § 205(b), substituted pars. 
(1) and (2) for "by 10 percent plus 5 percent for each full 
5 years the individual designated is younger than that 
person. However, the total reduction may not exceed 40 
percent. The reduction in retired or retainer pay pre- 
scribed by this subsection shall continue during the 
lifetime of the person designated under section 
1450(a)(4) of this title or until the person receiving re- 
tired or retainer pay changes his election under section 
1450(f)", and inserted provision following par. (2) that 
the total reduction under clause (1) may not exceed 40 
percent, and that the reduction in retired or retainer 
pay shall continue during the lifetime of the person 
designated under section 1450(a)(4) of this title or until 
the person changes his election under section 1450(f) of 
this title. 

1976— Subsec. (a). Pub. L. 94-496, §1(4), (5)(A), sub- 
stituted "Except as provided in subsection (b), the re- 
tired or retainer pay" for "The retired or retainer 
pay", "(a)(4)" for "(a)(3)", and inserted provision pro- 
hibiting a reduction in retired or retainer pay during 
any month in which there is no eligible spouse bene- 
ficiary. 

Subsec. (b). Pub. L. 94-496, §1(5)(B), inserted "or who 
has a spouse but has elected to provide an annuity for 
dependent children only," after "spouse,". 

Subsec. (c). Pub. L. 94-496, §1(4), (5)(C), substituted 
"(a)(4)" for "(a)(3)", and inserted provision directing 
that reduction in retired or retainer pay continue dur- 
ing the lifetime of a beneficiary designated under sec- 
tion 1450(a)(4) of this title or until such person change 
his election pursuant to section 1450(f) of this title. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 effective Oct. 1, 1999, 
see section 644 of Pub. L. 106-65, set out as a note under 
section 1401a of this title. 

Effective Date of 1996 Amendment 

Section 635(b) of Pub. L. 104-201 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to retired pay payable for 
months beginning on or after the date of the enactment 
of this Act [Sept. 23, 1996]." 

Effective Date of 1994 Amendment 

Section 637(b) of Pub. L. 103-337 provided that: 



"(1) Except as provided in paragraph (2), the amend- 
ment made by subsection (a) [amending this section] 
applies to any election for child-only coverage under a 
reserve-component annuity under the Survivor Benefit 
Plan, whether made before, on, or after the date of the 
enactment of this Act [Oct. 5, 1994]. 

"(2) Paragraph (1) does not apply in a case of an elec- 
tion referred to in that paragraph that was made before 
the date of the enactment of this Act if the participant 
was informed, in writing, before the date of the enact- 
ment of this Act that no reduction in the participant's 
retired pay for child-only coverage would be made dur- 
ing a period when there was no eligible dependent 
child." 

Effective Date of 1990 Amendment 

Section 1484(Z)(4)(C) of Pub. L. 101-510 provided that 
the amendment made by that section is effective Nov. 
29, 1989. 

Effective Date of 1985 Amendment 

Section 714(b) of title VII of Pub. L. 99-145 provided 
that: "The amendments made by clause (5) of sub- 
section (a) [amending this section] shall apply only 
with respect to persons who first participate in the 
Plan on or after the effective date of this title [see note 
below]." 

Amendment by title VII of Pub. L. 99-145 effective 
Mar. 1, 1986, except as otherwise provided, with prohibi- 
tion against accrual of benefits to any person by reason 
of the enactment of such title VII for any period before 
Mar. 1, 1986, see section 731 of Pub. L. 99-145, set out as 
a note under section 1447 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-402 effective Dec. 1, 1980, 
applicable to annuities payable for months beginning 
on or after such date, and prohibiting accrual of bene- 
fits for any period before Oct. 9, 1980, see section 7 of 
Pub. L. 96-402, set out as a note under section 1447 of 
this title. 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 effective Oct. 1, 1978, 
and applicable to annuities payable by virtue of amend- 
ment for months beginning on or after such date, see 
section 210 of Pub. L. 95-397, set out as a note under sec- 
tion 1447 of this title. 

Effective Date of 1976 Amendment 

Amendment by Pub. L. 94-496 effective Sept. 11, 1972, 
see section 3 of Pub. L. 94-496, set out as a note under 
section 1447 of this title. 

Recomputation of SBP Premium for Current 
Participants 

Section 1402(d) of Pub. L. 101-189 provided that: 
"(1) Recomputation. — The Secretary concerned shall 
recompute the SBP premium of persons described in 
paragraph (2). Any such recomputation shall take ef- 
fect on March 1, 1990. 

"(2) Persons covered. — A person referred to in para- 
graph (1) as described in this paragraph is a person who 
on March 1, 1990— 

"(A) is entitled to retired pay; 

"(B) is providing spouse coverage (as described in 
paragraph (5) of section 1452[(a)] of title 10, United 
States Code, as added by subsection (b)); and 

"(C) is subject to an SBP premium in excess of 6V2 
percent of the base amount of that person under the 
Survivor Benefit Plan. 

"(3) Amount of recomputed premium. — The amount 
of an SBP premium recomputed under this subsection 
shall be 6V2 percent of the base amount under the Sur- 
vivor Benefit Plan of the person whose premium is re- 
computed. 

"(4) SBP premium defined. — For purposes of this sub- 
section, the term 'SBP premium' means a reduction in 
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retired pay under section 1452 of title 10, United States 
Code." 

§ 1453. Recovery of amounts erroneously paid 

(a) Recovery. — In addition to any other meth- 
od of recovery provided by law, the Secretary 
concerned may authorize the recovery of any 
amount erroneously paid to a person under this 
subchapter by deduction from later payments to 
that person. 

(b) Authority To Waive Recovery. — Recovery 
of an amount erroneously paid to a person under 
this subchapter is not required if, in the judg- 
ment of the Secretary concerned — 

(1) there has been no fault by the person to 
whom the amount was erroneously paid; and 

(2) recovery of such amount would be con- 
trary to the purposes of this subchapter or 
against equity and good conscience. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 710; amended Pub. L. 104-201, div. A, title 
VI, §634, Sept. 23, 1996, 110 Stat. 2577; Pub. L. 
104-316, title I, § 105(a), Oct. 19, 1996, 110 Stat. 
3830.) 

Amendments 

1996 — Pub. L. 104-201 substituted "amounts" for "an- 
nuity" in section catchline and amended text gener- 
ally. Prior to amendment, text read as follows: "In ad- 
dition to other methods of recovery provided by law, 
the Secretary concerned may authorize the recovery, 
by deduction from later payments to a person, of any 
amount erroneously paid to him under this subchapter. 
However, recovery is not required if, in the judgment of 
the Secretary concerned and the Comptroller General, 
there has been no fault by the person to whom the 
amount was erroneously paid and recovery would be 
contrary to the purposes of this subchapter or against 
equity and good conscience." 

Subsec. (b). Pub. L. 104-316 struck out "and the Comp- 
troller General" after "judgment of the Secretary con- 
cerned" in introductory provisions. 

§ 1454. Correction of administrative errors 

(a) Authority. — The Secretary concerned 
may, under regulations prescribed under section 
1455 of this title, correct or revoke any election 
under this subchapter when the Secretary con- 
siders it necessary to correct an administrative 
error. 

(b) Finality. — Except when procured by fraud, 
a correction or revocation under this section is 
final and conclusive on all officers of the United 
States. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 711; amended Pub. L. 101-189, div. A, title 
XIV, §1407(a)(10)(A), Nov. 29, 1989, 103 Stat. 1589; 
Pub. L. 104-201, div. A, title VI, §634, Sept. 23, 
1996, 110 Stat. 2577.) 

Amendments 

1996 — Pub. L. 104-201 amended section generally. Prior 
to amendment, section read as follows: "The Secretary 
concerned may, under regulations prescribed under sec- 
tion 1455 of this title, correct or revoke any election 
under this subchapter when he considers it necessary to 
correct an administrative error. Except when procured 
by fraud, a correction or revocation under this section 
is final and conclusive on all officers of the United 
States." 

1989— Pub. L. 101-189 substituted "errors" for "defi- 
ciencies" in section catchline. 



§ 1455. Regulations 

(a) In General. — The President shall prescribe 
regulations to carry out this subchapter. Those 
regulations shall, so far as practicable, be uni- 
form for the uniformed services. 

(b) Notice of Elections. — Regulations pre- 
scribed under this section shall provide that be- 
fore the date on which a member becomes enti- 
tled to retired pay — 

(1) if the member is married, the member 
and the member's spouse shall be informed of 
the elections available under section 1448(a) of 
this title and the effects of such elections; and 

(2) if the notification referred to in section 
1448(a)(3)(E) of this title is required, any 
former spouse of the member shall be informed 
of the elections available and the effects of 
such elections. 

(c) Procedure for Depositing Certain Re- 
ceipts. — Regulations prescribed under this sec- 
tion shall establish procedures for depositing 
the amounts referred to in sections 1448(g), 
1450(k)(2), and 1452(d) of this title. 

(d) Payments to Guardians and Fidu- 
ciaries.— 

(1) In general. — Regulations prescribed 
under this section shall provide procedures for 
the payment of an annuity under this sub- 
chapter in the case of— 

(A) a person for whom a guardian or other 
fiduciary has been appointed; and 

(B) a minor, mentally incompetent, or 
otherwise legally disabled person for whom a 
guardian or other fiduciary has not been ap- 
pointed. 

(2) Authorized procedures— The regula- 
tions under paragraph (1) may include provi- 
sions for the following: 

(A) In the case of an annuitant referred to 
in paragraph (1)(A), payment of the annuity 
to the appointed guardian or other fiduciary. 

(B) In the case of an annuitant referred to 
in paragraph (1)(B), payment of the annuity 
to any person who, in the judgment of the 
Secretary concerned, is responsible for the 
care of the annuitant. 

(C) Subject to subparagraphs (D) and (E), a 
requirement for the payee of an annuity to 
spend or invest the amounts paid on behalf 
of the annuitant solely for benefit of the an- 
nuitant. 

(D) Authority for the Secretary concerned 
to permit the payee to withhold from the an- 
nuity payment such amount, not in excess of 
4 percent of the annuity, as the Secretary 
concerned considers a reasonable fee for the 
fiduciary services of the payee when a court 
appointment order provides for payment of 
such a fee to the payee for such services or 
the Secretary concerned determines that 
payment of a fee to such payee is necessary 
in order to obtain the fiduciary services of 
the payee. 

(E) Authority for the Secretary concerned 
to require the payee to provide a surety bond 
in an amount sufficient to protect the inter- 
ests of the annuitant and to pay for such 
bond out of the annuity. 

(F) A requirement for the payee of an an- 
nuity to maintain and, upon request, to pro- 
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vide to the Secretary concerned an account- 
ing' of expenditures and investments of 
amounts paid to the payee. 

(G) In the case of an annuitant referred to 
in paragraph (1)(B) — 

(i) procedures for determining incom- 
petency and for selecting a payee to rep- 
resent the annuitant for the purposes of 
this section, including provisions for noti- 
fying the annuitant of the actions being 
taken to make such a determination and 
to select a representative payee, an oppor- 
tunity for the annuitant to review the evi- 
dence being considered, and an oppor- 
tunity for the annuitant to submit addi- 
tional evidence before the determination is 
made; and 

(ii) standards for determining incom- 
petency, including standards for determin- 
ing the sufficiency of medical evidence and 
other evidence. 

(H) Provisions for any other matter that 
the President considers appropriate in con- 
nection with the payment of an annuity in 
the case of a person referred to in paragraph 
(1). 

(3) Legal effect of payment to guardian 
or fiduciary. — An annuity paid to a person on 
behalf of an annuitant in accordance with the 
regulations prescribed pursuant to paragraph 
(1) discharges the obligation of the United 
States for payment to the annuitant of the 
amount of the annuity so paid. 

(Added Pub. L. 92-425, §1(3), Sept. 21, 1972, 86 
Stat. 711; amended Pub. L. 99-145, title VII, §724, 
Nov. 8, 1985, 99 Stat. 678; Pub. L. 102-190, div. A, 
title VI, § 654(a), Dec. 5, 1991, 105 Stat. 1389; Pub. 
L. 104-201, div. A, title VI, §634, Sept. 23, 1996, 110 
Stat. 2577.) 

Amendments 

1996 — Pub. L. 104-201 amended section generally, re- 
vising- and restating provisions relating to regulations 
to carry out this subchapter. 

1991— Subsecs. (a) to (d). Pub. L. 102-190 designated 
existing provisions as subsec. (a) and added subsecs. (b) 
to (d). 

1985— Pars. (1), (2). Pub. L. 99-145 amended pars. (1) 
and (2) generally. Prior to amendment, pars. (1) and (2) 
read as follows: 

"(1) provide that, when the notification referred to in 
section 1448(a) of this title is required, the member and 
his spouse shall, before the date the member becomes 
entitled to retired or retainer pay, be informed of the 
elections available and the effects of such elections; 
and 

"(2) establish procedures for depositing the amounts 
referred to in section 1452(d) of this title." 

Effective Date of 1985 Amendment 

Amendment by title VII of Pub. L. 99-145 effective 
Mar. 1, 1986, with prohibition against accrual of bene- 
fits to any person by reason of the enactment of such 
title VII for any period before Mar. 1, 1986, see section 
731 of Pub. L. 99-145, set out as a note under section 1447 
of this title. 

[SUBCHAPTER III— REPEALED] 

[§§ 1456 to 1460b. Repealed. Pub. L. 108-375, div. 
A, title VI, § 644(b)(2), Oct. 28, 2004, 118 Stat. 
1961] 

Section 1456, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1580, related to sup- 



plemental spouse coverage: establishment of plan; defi- 
nitions. 

Section 1457, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1580; amended Pub. L. 
102-190, div. A, title VI, § 653(b)(1), Dec. 5, 1991, 105 Stat. 
1388; Pub. L. 103-337, div. A, title X, § 1070(e)(5), Oct. 5, 
1994, 108 Stat. 2859; Pub. L. 108-375, div. A, title VI, 
§ 644(b)(1), Oct. 28, 2004, 118 Stat. 1960, related to supple- 
mental spouse coverage: payment of annuity; amount. 

Section 1458, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1581; amended Pub. L. 
102-190, div. A, title VI, § 653(c)(1), Dec. 5, 1991, 105 Stat. 
1388; Pub. L. 108-136, div. A, title VI, § 645(b)(2), Nov. 24, 

2003, 117 Stat. 1519; Pub. L. 108-375, div. A, title X, 
§1084(d)(10), Oct. 28, 2004, 118 Stat. 2061, related to sup- 
plemental spouse coverage: eligible participants; elec- 
tions of coverage. 

Section 1459, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1584, related to 
former spouse coverage: special rules. 

Section 1460, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1584; amended Pub. L. 
102-190, div. A, title VI, § 653(b)(2), Dec. 5, 1991, 105 Stat. 
1388; Pub. L. 110-181, div. A, title IX, § 906(c)(2), Jan. 28, 
2008, 122 Stat. 277, related to supplemental spouse cov- 
erage: reductions in retired pay. 

Section 1460a, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1585; amended Pub. L. 
101-510, div. A, title XIV, §1484(k)(5), Nov. 5, 1990, 104 
Stat. 1719, related to incorporation of certain adminis- 
trative provisions. 

Section 1460b, added Pub. L. 101-189, div. A, title XIV, 
§ 1404(a)(1), Nov. 29, 1989, 103 Stat. 1585, related to regu- 
lations. 

Effective Date of Repeal 

Pub. L. 108-375, div. A, title VI, § 644(b)(2), Oct. 28, 

2004, 118 Stat. 1961, provided that the repeal of this sub- 
chapter by section 644(b)(2) is effective Apr. 1, 2008. 

CHAPTER 74— DEPARTMENT OF DEFENSE 
MILITARY RETIREMENT FUND 

See. 

1461. Establishment and purpose of Fund; defini- 

tion. 

1462. Assets of Fund. 

1463. Payments from the Fund. 
[1464. Repealed.] 

1465. Determination of contributions to the Fund. 

1466. Payments into the Fund. 

1467. Investment of assets of Fund. 

Amendments 

2008— Pub. L. 110-181, div. A, title IX, § 906(b)(1)(B), 
Jan. 28, 2008, 122 Stat. 277, struck out item 1464 "Board 
of Actuaries". 

§ 1461. Establishment and purpose of Fund; defi- 
nition 

(a) There is established on the books of the 
Treasury a fund to be known as the Department 
of Defense Military Retirement Fund (herein- 
after in this chapter referred to as the "Fund"), 
which shall be administered by the Secretary of 
the Treasury. The Fund shall be used for the ac- 
cumulation of funds in order to finance on an 
actuarially sound basis liabilities of the Depart- 
ment of Defense under military retirement and 
survivor benefit programs. 

(b) In this chapter, the term "military retire- 
ment and survivor benefit programs" means — 

(1) the provisions of this title creating enti- 
tlement to, or determining the amount of, re- 
tired or retainer pay; 

(2) the programs under the jurisdiction of 
the Department of Defense providing annuities 
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for survivors of members and former members 
of the armed forces, including chapter 73 of 
this title, section 4 of Public Law 92-425, and 
section 5 of Public Law 96-402; and 

(3) the authority provided in section 1408(h) 
of this title. 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 
1983, 97 Stat. 644; amended Pub. L. 101-189, div. 
A, title XVI, § 1622(e)(7), Nov. 29, 1989, 103 Stat. 
1605; Pub. L. 102-484, div. A, title VI, § 653(b)(1), 
Oct. 23, 1992, 106 Stat. 2428.) 

References in Text 

Section 4 of Public Law 92-425, referred to in subsec. 
(b)(2), is set out as a note under section 1448 of this 
title. 

Section 5 of Public Law 96-402, referred to in subsec. 
(b)(2), is set out as a note under section 1448 of this 
title. 

Amendments 

1992— Subsec. (b)(3). Pub. L. 102-484 added par. (3). 
1989— Subsec. (b). Pub. L. 101-189 Inserted "the term" 
after "In this chapter,". 

§ 1462. Assets of Fund 

There shall be deposited into the Fund the fol- 
lowing, which shall constitute the assets of the 
Fund: 

(1) Amounts paid into the Fund under sec- 
tion 1466 of this title. 

(2) Any amount appropriated to the Fund. 

(3) Any return on investment of the assets of 
the Fund. 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 

1983, 97 Stat. 645.) 

Transfer of Appropriations 

Pub. L. 98-94, title IX, § 925(b)(3), Sept. 24, 1983, 97 
Stat. 648, required transfer into the Fund on Oct. 1, 

1984, of any unobligated balances of appropriations 
made to the Department of Defense that had been cur- 
rently available for retired pay, and provided that 
amounts so transferred would be deemed part of the as- 
sets of the Fund. 

§ 1463. Payments from the Fund 

(a) There shall be paid from the Fund — 

(1) retired pay payable to members on the 
retired lists of the Army, Navy, Air Force, and 
Marine Corps and payments under section 
1413a or 1414 of this title paid to such mem- 
bers; 

(2) retired pay payable under chapter 1223 of 
this title to former members of the armed 
forces (other than retired pay payable by the 
Secretary of Homeland Security); 

(3) retainer pay payable to members of the 
Fleet Reserve and Fleet Marine Corps Reserve; 

(4) benefits payable under programs under 
the jurisdiction of the Department of Defense 
that provide annuities for survivors of mem- 
bers and former members of the armed forces, 
including chapter 73 of this title, section 4 of 
Public Law 92-425, and section 5 of Public Law 
96-402; and 

(5) amounts payable under section 1408(h) of 
this title. 

(b) The assets of the Fund are hereby made 
available for payments under subsection (a). 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 
1983, 97 Stat. 645; amended Pub. L. 101-189, div. 



A, title VI, § 651(c), Nov. 29, 1989, 103 Stat. 1460; 
Pub. L. 102-484, div. A, title VI, § 653(b)(2), Oct. 

23, 1992, 106 Stat. 2428; Pub. L. 103-35, title II, 
§ 202(a)(4), May 31, 1993, 107 Stat. 101; Pub. L. 
104-106, div. A, title XV, §1501(c)(18), Feb. 10, 
1996, 110 Stat. 499; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
108-136, div. A, title VI, § 641(c)(2), Nov. 24, 2003, 
117 Stat. 1515; Pub. L. 108-375, div. A, title X, 
§1084(d)(ll), Oct. 28, 2004, 118 Stat. 2062.) 

References in Text 

Section 4 of Public Law 92-425, referred to In subsec. 
(a)(4), Is set out as a note under section 1448 of this 
title. 

Section 5 of Public Law 96-402, referred to in subsec. 
(a)(4), Is set out as a note under section 1448 of this 
title. 

Amendments 

2004— Subsec. (a)(1). Pub. L. 108-375 substituted 
"1413a" for "1413, 1413a,". 

2003— Subsec. (a)(1). Pub. L. 108-136 Inserted before 
semicolon at end "and payments under section 1413, 
1413a, or 1414 of this title paid to such members". 

2002— Subsec. (a)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1996— Subsec. (a)(2). Pub. L. 104-106 substituted "chap- 
ter 1223" for "chapter 67". 

1993— Subsec. (a)(5). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-484, 
§ 653(b)(2). See 1992 Amendment note below. 

1992— Subsec. (a). Pub. L. 102-484, as amended by Pub. 
L. 103-35, added par. (5). 

1989— Subsec. (a). Pub. L. 101-189 substituted "mem- 
bers" for "persons" in par. (1), added par. (2), and redes- 
ignated former pars. (2) and (3) as (3) and (4), respec- 
tively. 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-136 effective Oct. 1, 2003, 
with Secretary of Defense to provide for certain admin- 
istrative adjustments, see section 641(c)(6) of Pub. L. 
108-136, set out as a note under section 1413a of this 
title. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as If in- 
cluded in the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date 

Section 925(b)(2) of Pub. L. 98-94 provided that: "Sec- 
tions 1463 (relating to payments from the Fund) and 
1466 (relating to payments to the Fund) of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 1984." 

[§ 1464. Repealed. Pub. L. 110-181, div. A, title IX, 
§ 906(b)(1)(A), Jan. 28, 2008, 122 Stat. 277] 

Section, added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 

24, 1983, 97 Stat. 645; amended Pub. L. 98-525, title XIV, 
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§1405(27), Oct. 19, 1984, 98 Stat. 2623, established in the 
Department of Defense a Department of Defense Re- 
tirement Board of Actuaries. 

§ 1465. Determination of contributions to the 
Fund 

(a) Not later than six months after the Board 
of Actuaries is first appointed, the Board shall 
determine the amount that is the present value 
(as of October 1, 1984) of future benefits payable 
from the Fund that are attributable to service 
in the armed forces performed before October 1, 
1984. That amount is the original unfunded li- 
ability of the Fund. The Board shall determine 
the period of time over which the original un- 
funded liability should be liquidated and shall 
determine an amortization schedule for the liq- 
uidation of such liability over that period. Con- 
tributions to the Fund for the liquidation of the 
original unfunded liability in accordance with 
such schedule shall be made as provided in sec- 
tion 1466(b) of this title. 

(b) (1) The Secretary of Defense shall deter- 
mine each year, in sufficient time for inclusion 
in budget requests for the following fiscal year, 
the total amount of Department of Defense con- 
tributions to be made to the Fund during that 
fiscal year under section 1466(a) of this title. 
That amount shall be the sum of the following: 

(A) The product of — 

(i) the current estimate of the value of the 
single level percentage of basic pay to be de- 
termined under subsection (c)(1)(A) at the 
time of the next actuarial valuation under 
subsection (c); and 

(ii) the total amount of basic pay expected 
to be paid during that fiscal year for active 
duty (other than the Coast Guard) and for 
full-time National Guard duty (other than 
full-time National Guard duty for training 
only), but excluding the amount expected to 
be paid for any duty that would be excluded 
for active-duty end strength purposes by sec- 
tion 115(i) of this title. 

(B) The product of — 

(i) the current estimate of the value of the 
single level percentage of basic pay and of 
compensation (paid pursuant to section 206 
of title 37) to be determined under sub- 
section (c)(1)(B) at the time of the next actu- 
arial valuation under subsection (c); and 

(ii) the total amount of basic pay and of 
compensation (paid pursuant to section 206 
of title 37) expected to be paid during that 
fiscal year to members of the Selected Re- 
serve of the armed forces (other than the 
Coast Guard) for service not otherwise de- 
scribed in subparagraph (A)(ii). 

(2) The amount determined under paragraph 
(1) for any fiscal year is the amount needed to be 
appropriated to the Department of Defense for 
that fiscal year for payments to be made to the 
Fund during that year under section 1466(a) of 
this title. The President shall include not less 
than the full amount so determined in the budg- 
et transmitted to Congress for that fiscal year 
under section 1105 of title 31. The President may 
comment and make recommendations concern- 
ing any such amount. 

(3) At the same time that the Secretary of De- 
fense makes the determination required by para- 



graph (1) for any fiscal year, the Secretary shall 
determine the amount of the Treasury contribu- 
tion to be made to the Fund for the next fiscal 
year under section 1466(b)(2)(D) of this title. 
That amount shall be determined in the same 
manner as the determination under paragraph 
(1) of the total amount of Department of Defense 
contributions to be made to the Fund during 
that fiscal year under section 1466(a) of this 
title, except that for purposes of this paragraph 
the Secretary, in making the calculations re- 
quired by subparagraphs (A) and (B) of that 
paragraph, shall use the single level percentages 
determined under subsection (c)(4), rather than 
those determined under subsection (c)(1). 

(c)(1) Not less often than every four years, the 
Secretary of Defense shall carry out an actuar- 
ial valuation of Department of Defense military 
retirement and survivor benefit programs. Each 
actuarial valuation of such programs shall in- 
clude — 

(A) a determination (using the aggregate 
entry-age normal cost method) of a single 
level percentage of basic pay for active duty 
(other than the Coast Guard) and for full-time 
National Guard duty (other than full-time Na- 
tional Guard duty for training only), but ex- 
cluding the amount expected to be paid for 
any duty that would be excluded for active- 
duty end strength purposes by section 115(i) of 
this title, to be determined without regard to 
section 1413a or 1414 of this title; and 

(B) a determination (using the aggregate 
entry-age normal cost method) of a single 
level percentage of basic pay and of compensa- 
tion (paid pursuant to section 206 of title 37) 
for members of the Selected Reserve of the 
armed forces (other than the Coast Guard) for 
service not otherwise described by subpara- 
graph (A), to be determined without regard to 
section 1413a or 1414 of this title. 

Such single level percentages shall be used for 
the purposes of subsection (b)(1) and section 
1466(a) of this title. 

(2) If at the time of any such valuation (or any 
valuation carried out in order to comply with 
chapter 95 of title 31) there has been a change in 
benefits under a military retirement or survivor 
benefit program that has been made since the 
last such valuation and such change in benefits 
increases or decreases the present value of 
amounts payable from the Fund, the Secretary 
of Defense shall determine an amortization 
methodology and schedule for the amortization 
of the cumulative unfunded liability (or actuar- 
ial gain to the Fund) created by such change and 
any previous such changes so that the present 
value of the sum of the amortization payments 
(or reductions in payments that would otherwise 
be made) equals the cumulative increase (or de- 
crease) in the present value of such amounts. 

(3) If at the time of any such valuation (or any 
valuation carried out in order to comply with 
chapter 95 of title 31) the Secretary of Defense 
determines that, based upon changes in actuar- 
ial assumptions since the last valuation, there 
has been an actuarial gain or loss to the Fund, 
the Secretary shall determine an amortization 
methodology and schedule for the amortization 
of the cumulative gain or loss to the Fund cre- 
ated by such change in assumptions and any pre- 
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vious such changes in assumptions through an 
increase or decrease in the payments that would 
otherwise be made to the Fund. 

(4) Whenever the Secretary carries out an ac- 
tuarial valuation under paragraph (1), the Sec- 
retary shall include as part of such valuation 
the following: 

(A) A determination of a single level per- 
centage determined in the same manner as ap- 
plies under subparagraph (A) of paragraph (1), 
but based only upon the provisions of sections 
1413a and 1414 of this title. 

(B) A determination of a single level per- 
centage determined in the same manner as ap- 
plies under subparagraph (B) of paragraph (1), 
but based only upon the provisions of sections 
1413a and 1414 of this title. 

Such single level percentages shall be used for 
the purposes of subsection (b)(3). 

(5) Contributions to the Fund in accordance 
with amortization schedules under paragraphs 
(2) and (3) shall be made as provided in section 
1466(b) of this title. 

(d) All determinations under this section shall 
be made using methods and assumptions ap- 
proved by the Board of Actuaries (including as- 
sumptions of interest rates and inflation) and in 
accordance with generally accepted actuarial 
principles and practices. 

(e) The Secretary of Defense shall provide for 
the keeping of such records as are necessary for 
determining the actuarial status of the Fund. 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 
1983, 97 Stat. 646; amended Pub. L. 98-525, title 
XIV, §1405(28), Oct. 19, 1984, 98 Stat. 2623; Pub. L. 
99-500, § 101(c) [title IX, §9131], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-128, and Pub. L. 99-591, § 101(c) 
[title IX, §9131], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-128; Pub. L. 99-661, div. A, title VI, § 661(a), 
Nov. 14, 1986, 100 Stat. 3891; Pub. L. 108-136, div. 
A, title VI, § 641(c)(3), (4), Nov. 24, 2003, 117 Stat. 
1515; Pub. L. 108-375, div. A, title X, §1084(d)(ll), 
Oct. 28, 2004, 118 Stat. 2062; Pub. L. 109-364, div. 
A, title V, § 591(a), Oct. 17, 2006, 120 Stat. 2232.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Amendment of section by Pub. L. 99-500 and Pub. L. 
99-591 is based on section 642 of S. 2638, Ninety-ninth 
Congress, as passed by the Senate on Aug. 9, 1986, which 
was enacted into permanent law by Pub. L. 99-500 and 
Pub. L. 99-591. S. 2638 was subsequently enacted as Pub. 
L. 99-661. 

Amendments 

2006— Subsec. (b)(l)(A)(ii). Pub. L. 109-364, 
§ 591(a)(1)(A), substituted "for active duty (other than 
the Coast Guard) and for full-time National Guard duty 
(other than full-time National Guard duty for training 
only), but excluding the amount expected to be paid for 
any duty that would be excluded for active-duty end 
strength purposes by section 115(i) of this title" for "to 
members of the armed forces (other than the Coast 
Guard) on active duty (other than active duty for train- 
ing) or full-time National Guard duty (other than full- 
time National Guard duty for training only)". 

Subsec. (b)(l)(B)(il). Pub. L. 109-364, § 591(a)(1)(B), sub- 
stituted "Selected Reserve" for "Ready Reserve" and 
"Coast Guard) for service" for "Coast Guard and other 
than members on full-time National Guard duty other 
than for training) who are". 

Subsec. (c)(1)(A). Pub. L. 109-364, § 591(a)(2)(A), sub- 
stituted "for active duty (other than the Coast Guard) 



and for full-time National Guard duty (other than full- 
time National Guard duty for training only), but ex- 
cluding the amount expected to be paid for any duty 
that would be excluded for active-duty end strength 
purposes by section 115(i) of this title" for "for mem- 
bers of the armed forces (other than the Coast Guard) 
on active duty (other than active duty for training) or 
full-time National Guard duty (other than full-time 
National Guard duty for training only)". 

Subsec. (c)(1)(B). Pub. L. 109-364, § 591(a)(2)(B), sub- 
stituted "Selected Reserve" for "Ready Reserve" and 
"Coast Guard) for service" for "Coast Guard and other 
than members on full-time National Guard duty other 
than for training) who are". 

2004— Subsec. (c)(1)(A), (B), (4)(A), (B). Pub. L. 108-375 
substituted "1413a" for "1413, 1413a,". 

2003— Subsec. (b)(3). Pub. L. 108-136, § 641(c)(3), added 
par. (3). 

Subsec. (c)(1). Pub. L. 108-136, §641(c)(4)(A)(lil), sub- 
stituted "subsection (b)(1)" for "subsection (b)" in con- 
cluding provisions. 

Subsec. (c)(1)(A). Pub. L. 108-136, §641(c)(4)(A)(i), in- 
serted before semicolon ", to be determined without re- 
gard to section 1413, 1413a, or 1414 of this title". 

Subsec. (c)(1)(B). Pub. L. 108-136, §641(c)(4)(A)(ii), in- 
serted before period at end ", to be determined without 
regard to section 1413, 1413a, or 1414 of this title". 

Subsec. (c)(4), (5). Pub. L. 108-136, § 641(c)(4)(B), (C), 
added par. (4) and redesignated former par. (4) as (5). 

1985— Subsec. (b)(1). Pub. L. 99-500 and Pub. L. 99-591, 
Pub. L. 99-661, § 661(a), amended par. (1) identically, in- 
serting second sentence and striking out the existing 
second sentence which read as follows: "That amount 
shall be determined as the product of — 

"(A) the current estimate of the value of the single 

level percentage of basic pay to be determined at the 

time of the next actuarial valuation under subsection 

(c); and 

"(B) the total amount of basic pay expected to be 
paid during that fiscal year to members of the armed 
forces (other than the Coast Guard) on active duty or 
in the Selected Reserve." 

Subsec. (c)(1). Pub. L. 99-500 and Pub. L. 99-591, Pub. 
L. 99-661, § 661(a)(2), amended par. (1) identically, insert- 
ing second and third sentences and striking out exist- 
ing second sentence which read as follows: "Each actu- 
arial valuation of such programs shall include a deter- 
mination (using the aggregate entry-age normal cost 
method) of a single level percentage of basic pay to be 
used for the purposes of subsection (b) and section 
1466(a) of this title." 

1984— Subsec. (c)(1). Pub. L. 98-525 struck out "(A)" 
after "(c)(1)". 

effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 591(c), Oct. 17, 2006, 
120 Stat. 2233, provided that: "The amendments made 
by this section [amending this section and section 1466 
of this title] shall take effect on October 1, 2007." 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-136 effective Oct. 1, 2003, 
with Secretary of Defense to provide for certain admin- 
istrative adjustments, see section 641(c)(6) of Pub. L. 
108-136, set out as a note under section 1413a of this 
title. 

Effective Date of 1986 Amendments 

Section 642(c) of S. 2638, as passed by the Senate on 
Aug. 9, 1986, and as enacted into law by section 101(c) 
[title IX, §9131] of Pub. L. 99-500 and Pub. L. 99-591, and 
section 661(d) of Pub. L. 99-661, provided respectively 
that: "The amendments made by this section [amend- 
ing this section and section 1466 of this title] shall take 
effect on October 1, 1986, or the date of the enactment 
of this Act [Oct. 18, 1986], whichever is later, and shall 
apply to payments required to be made under section 
1466(a) of title 10, United States Code, as amended by 
this section, for months beginning on or after that ef- 
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fective date." and "The amendments made by sub- 
sections (a) and (b) [amending this section and section 
1466 of this title] shall apply to payments required to be 
made under section 1466(a) of title 10, United States 
Code, as amended by subsection (b), for months begin- 
ning on or after the date of the enactment of this Act 
[Nov. 14, 1986]." 

§ 1466. Payments into the Fund 

(a) The Secretary of Defense shall pay into the 
Fund at the end of each month as the Depart- 
ment of Defense contribution to the Fund for 
that month the amount that is the sum of the 
following: 

(1) The product of— 

(A) the level percentage of basic pay deter- 
mined using all the methods and assump- 
tions approved for the most recent (as of the 
first day of the current fiscal year) actuarial 
valuation under section 1465(c)(1)(A) of this 
title (except that any statutory change in 
the military retirement and survivor benefit 
systems that is effective after the date of 
that valuation and on or before the first day 
of the current fiscal year shall be used in 
such determination); and 

(B) the total amount of basic pay accrued 
for that month for active duty (other than 
the Coast Guard) and for full-time National 
Guard duty (other than full-time National 
Guard duty for training only), but excluding 
the amount expected to be paid for any duty 
that would be excluded for active-duty end 
strength purposes by section 115(i) of this 
title. 

(2) The product of — 

(A) the level percentage of basic pay and of 
compensation (paid pursuant to section 206 
of title 37) determined using all the methods 
and assumptions approved for the most re- 
cent (as of the first day of the current fiscal 
year) actuarial valuation under section 
1465(c)(1)(B) of this title (except that any 
statutory change in the military retirement 
and survivor benefit systems that is effec- 
tive after the date of that valuation and on 
or before the first day of the current fiscal 
year shall be used in such determination); 
and 

(B) the total amount of basic pay and of 
compensation (paid pursuant to section 206 
of title 37) accrued for that month by mem- 
bers of the Selected Reserve of the armed 
forces (other than the Coast Guard) for serv- 
ice not otherwise described in paragraph 
(D(B). 

Amounts paid into the Fund under this sub- 
section shall be paid from funds available for the 
pay of members of the armed forces under the 
jurisdiction of the Secretary of a military de- 
partment. 

(b) (1) At the beginning of each fiscal year the 
Secretary of the Treasury shall promptly pay 
into the Fund from the General Fund of the 
Treasury the amount certified to the Secretary 
by the Secretary of Defense under paragraph (3). 
Such payment shall be the contribution to the 
Fund for that fiscal year required by sections 
1465(a), 1465(b)(3), 1465(c)(2), and 1465(c)(3) of this 
title. 



(2) At the beginning of each fiscal year the 
Secretary of Defense shall determine the sum of 
the following: 

(A) The amount of the payment for that year 
under the amortization schedule determined 
by the Board of Actuaries under section 1465(a) 
of this title for the amortization of the origi- 
nal unfunded liability of the Fund. 

(B) The amount (including any negative 
amount) for that year under the most recent 
amortization schedule determined by the Sec- 
retary of Defense under section 1465(c)(2) of 
this title for the amortization of any cumu- 
lative unfunded liability (or any gain) to the 
Fund resulting from changes in benefits. 

(C) The amount (including any negative 
amount) for that year under the most recent 
amortization schedule determined by the Sec- 
retary of Defense under section 1465(c)(3) of 
this title for the amortization of any cumu- 
lative actuarial gain or loss to the Fund. 

(D) The amount for that year determined by 
the Secretary of Defense under section 
1465(b)(3) of this title for the cost to the Fund 
arising from increased amounts payable from 
the Fund by reason of section 1413a or 1414 of 
this title. 

(3) The Secretary of Defense shall promptly 
certify the amount determined under paragraph 
(2) each year to the Secretary of the Treasury. 

(c)(1) The Secretary of Defense shall pay into 
the Fund at the beginning of each fiscal year 
such amount as may be necessary to pay the 
cost to the Fund for that fiscal year resulting 
from the repeal, as of October 1, 1999, of section 
5532 of title 5, including any actuarial loss to the 
Fund resulting from increased benefits paid 
from the Fund that are not fully covered by the 
payments made to the Fund for that fiscal year 
under subsections (a) and (b). 

(2) Amounts paid into the Fund under this sub- 
section shall be paid from funds available for the 
pay of members of the armed forces under the 
jurisdiction of the Secretary of a military de- 
partment. 

(3) The Department of Defense Board of Actu- 
aries shall determine, for each armed force, the 
amount required under paragraph (1) to be de- 
posited in the Fund each fiscal year. 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 
1983, 97 Stat. 647; amended Pub. L. 99-500, § 101(c) 
[title IX, §§9103(3), 9131], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-118, 1783-128, and Pub. L. 99-591, 
§ 101(c) [title IX, §§9103(3), 9131], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-118, 3341-128; Pub. L. 99-661, 
div. A, title VI, § 661(b), Nov. 14, 1986, 100 Stat. 
3892; Pub. L. 100-26, §§ 4(a)(1), 7(a)(3), Apr. 21, 
1987, 101 Stat. 274, 275; Pub. L. 106-65, div. A, title 
VI, § 651(b), Oct. 5, 1999, 113 Stat. 664; Pub. L. 

108- 136, div. A, title VI, § 641(c)(5), Nov. 24, 2003, 
117 Stat. 1516; Pub. L. 108-375, div. A, title X, 
§1084(d)(ll), Oct. 28, 2004, 118 Stat. 2062; Pub. L. 

109- 364, div. A, title V, § 591(b), Oct. 17, 2006, 120 
Stat. 2233; Pub. L. 110-181, div. A, title IX, 
§ 906(c)(3), title X, § 1063(c)(4), Jan. 28, 2008, 122 
Stat. 277, 322.) 

References in Text 

Section 5532 of title 5, referred to in subsec. (c)(1), was 
repealed by Pub. L. 106-65, div. A, title VI, § 651(a)(1), 
Oct. 5, 1999, 113 Stat. 664. 
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Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Amendment of section by section 9131 of Pub. L. 
99-500 and Pub. L. 99-591 is based on section 642 of S. 
2638, Ninety-ninth Congress, as passed by the Senate on 
Aug. 9, 1986, which was enacted into permanent law by 
section 9131 of Pub. L. 99-500 and Pub. L. 99-591. S. 2638 
was subsequently enacted as Pub. L. 99-661. 

Amendments 

2008— Subsec. (a)(1)(B). Pub. L. 110-181, § 1063(c)(4), 
amended Pub. L. 109-364, § 591(b)(1). See 2006 Amend- 
ment note below. 

Subsec. (c)(3). Pub. L. 110-181, § 906(c)(3), struck out 
"Retirement" before "Board of Actuaries". 

2006— Subsec. (a)(1)(B). Pub. L. 109-364, § 591(b)(1), as 
amended by Pub. L. 110-181, § 1063(c)(4), substituted "for 
active duty (other than the Coast Guard) and for full- 
time National Guard duty (other than full-time Na- 
tional Guard duty for training only), but excluding the 
amount expected to be paid for any duty that would be 
excluded for active-duty end strength purposes by sec- 
tion 115(1) of this title." for "by members of the armed 
forces (other than the Coast Guard) on active duty 
(other than active duty for training) or full-time Na- 
tional Guard duty (other than full-time National Guard 
duty for training only)." 

Subsec. (a)(2)(B). Pub. L. 109-364, § 591(b)(2), sub- 
stituted "Selected Reserve" for "Ready Reserve" and 
"Coast Guard) for service" for "Coast Guard and other 
than members on full-time National Guard duty other 
than for training) who are". 

2004— Subsec. (b)(2)(D). Pub. L. 108-375 substituted 
"1413a" for "1413, 1413a,". 

2003— Subsec. (b)(1). Pub. L. 108-136, § 641(c)(5)(A), sub- 
stituted "sections 1465(a), 1465(b)(3), 1465(c)(2), and 
1465(c)(3)" for "sections 1465(a) and 1465(c)". 

Subsec. (b)(2)(D). Pub. L. 108-136, § 641(c)(5)(B), added 
subpar. (D). 

1999— Subsec. (c). Pub. L. 106-65 added subsec. (c). 
1987— Subsec. (a). Pub. L. 100-26, § 7(a)(3), inserted at 
end "Amounts paid into the Fund under this subsection 
shall be paid from funds available for the pay of mem- 
bers of the armed forces under the jurisdiction of the 
Secretary of a military department." 

Subsec. (a)(1)(B), (2)(B). Pub. L. 100-26, § 4(a)(1), 
amended Pub. L. 99-500 and 99-591, title I, § 101(c) [title 
IX, §9103(3)]. See 1986 Amendment note below. 

1986 — Subsec. (a). Pub. L. 99-661 amended first sen- 
tence of subsec. (a), which after amendment by Pub. L. 
99-500 and Pub. L. 99-591 was the only sentence of sub- 
sec. (a), by substituting language which was substan- 
tially identical to that substituted by Pub. L. 99-500 
and Pub. L. 99-591. 

Pub. L. 99-500 and Pub. L. 99-591, title I, § 101(c) 
[§9131], amended subsec. (a) generally. Prior to amend- 
ment, subsec. (a) read as follows: "The Secretary of De- 
fense shall pay into the Fund at the end of each month 
as the Department of Defense contribution to the Fund 
for that month the amount that is the product of — 

"(1) the level percentage of basic pay determined 
under the most recent (as of the first day of the cur- 
rent fiscal year) actuarial valuation under section 
1465(c) of this title; and 

"(2) the total amount of basic pay paid that month 
to members of the armed forces (other than the Coast 
Guard) on active duty or in the Selected Reserve. 
Amounts paid into the Fund under this subsection shall 
be paid from funds available for the pay of members of 
the armed forces under the jurisdiction of the Sec- 
retary of a military department." 

Subsec. (a)(1)(B), (2)(B). Pub. L. 99-500 and Pub. L. 
99-591, title I, §101(c) [title IX, §9103(3)], as amended by 
Pub. L. 100-26, § 4(a)(1), substituted "accrued for that 
month by" for "paid that month to" in pars. (1)(B) and 
(2)(B) as amended by section 661(b) of Pub. L. 99-661, see 
above. 

Effective Date of 2008 Amendment 



section 1063(c)(4) is effective as of Oct. 17, 2006, and as 
if included in the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, Pub. L. 109-364, as 
enacted. 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2007, 
see section 591(c) of Pub. L. 109-364, set out as a note 
under section 1465 of this title. 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-136 effective Oct. 1, 2003, 
with Secretary of Defense to provide for certain admin- 
istrative adjustments, see section 641(c)(6) of Pub. L. 
108-136, set out as a note under section 1413a of this 
title. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title VI, § 651(c), Oct. 5, 1999, 113 
Stat. 664, provided that: "The amendments made by 
this section [amending this section and repealing sec- 
tion 5532 of Title 5, Government Organization and Em- 
ployees] shall take effect on October 1, 1999." 

Effective Date of 1987 Amendment 

Section 12(b) of Pub. L. 100-26 provided that: "The 
amendments made by section 4 [amending this section 
and provisions set out as a note under section 1014 of 
Title 37, Pay and Allowances of the Uniformed Serv- 
ices] shall apply as if included in Public Laws 99-500 
and 99-591 when enacted on October 18, 1986, and Octo- 
ber 30, 1986, respectively." 

Effective Date of 1986 Amendments 

Amendment by Pub. L. 99-661 applicable to payments 
required to be made under subsec. (a) of this section for 
months beginning on or after Nov. 14, 1986, see section 
661(d) of Pub. L. 99-661, set out as a note under section 
1465 of this title. 

Amendment by section 101(c) [title IX, §9131] of Pub. 
L. 99-500 and Pub. L. 99-591 effective Oct. 18, 1986, and 
applicable to payments required to be made under sub- 
sec. (a) of this section for months beginning on or after 
that date, see section 642(c) of S. 2638, as enacted into 
law, set out as a note under section 1465 of this title. 

Amendment by section 101(c) [title IX, §9103(3)] of 
Pub. L. 99-500 and Pub. L. 99-591 effective Sept. 1, 1987, 
see section 101(c) [title IX, §9103(4)] of Pub. L. 99-500 
and Pub. L. 99-591, as amended, set out as an Effective 
Date note under section 1014 of Title 37, Pay and Allow- 
ances of the Uniformed Services. 

Effective Date 

Section effective Oct. 1, 1984, see section 925(b)(2) of 
Pub. L. 98-94, set out as a note under section 1463 of 
this title. 

§ 1467. Investment of assets of Fund 

The Secretary of the Treasury shall invest 
such portion of the Fund as is not in the judg- 
ment of the Secretary of Defense required to 
meet current withdrawals. Such investments 
shall be in public debt securities with maturities 
suitable to the needs of the Fund, as determined 
by the Secretary of Defense, and bearing inter- 
est at rates determined by the Secretary of the 
Treasury, taking into consideration current 
market yields on outstanding marketable obli- 
gations of the United States of comparable ma- 
turities. The income on such investments shall 
be credited to and form a part of the Fund. 

(Added Pub. L. 98-94, title IX, § 925(a)(1), Sept. 24, 
1983, 97 Stat. 648.) 

CHAPTER 75— DECEASED PERSONNEL 



Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 
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Subchapter Sec. 
II. Death Benefits 1475 

Amendments 

1999— Pub. L. 106-65, dlv. A, title VII, § 721(a), Oct. 5, 
1999, 113 Stat. 692, substituted "DECEASED PERSON- 
NEL" for "DEATH BENEFITS" as chapter heading- and 
added subchapter analysis. 

SUBCHAPTER I— DEATH INVESTIGATIONS 

Sec. 

1471. Forensic pathology investigations. 

Amendments 

1999— Pub. L. 106-65, div. A, title VII, § 721(a), Oct. 5, 
1999, 113 Stat. 692, added subchapter I heading and item 
1471. 

§ 1471. Forensic pathology investigations 

(a) Authority. — Under regulations prescribed 
by the Secretary of Defense, the Armed Forces 
Medical Examiner may conduct a forensic pa- 
thology investigation to determine the cause or 
manner of death of a deceased person if such an 
investigation is determined to be justified under 
circumstances described in subsection (b). The 
investigation may include an autopsy of the de- 
cedent's remains. 

(b) Basis for Investigation— (1) A forensic 
pathology investigation of a death under this 
section is justified if at least one of the circum- 
stances in paragraph (2) and one of the circum- 
stances in paragraph (3) exist. 

(2) A circumstance under this paragraph is a 
circumstance under which — 

(A) it appears that the decedent was killed 
or that, whatever the cause of the decedent's 
death, the cause was unnatural; 

(B) the cause or manner of death is un- 
known; 

(C) there is reasonable suspicion that the 
death was by unlawful means; 

(D) it appears that the death resulted from 
an infectious disease or from the effects of a 
hazardous material that may have an adverse 
effect on the military installation or commu- 
nity involved; or 

(E) the identity of the decedent is unknown. 

(3) A circumstance under this paragraph is a 
circumstance under which — 

(A) the decedent — 

(i) was found dead or died at an installa- 
tion garrisoned by units of the armed forces 
that is under the exclusive jurisdiction of 
the United States; 

(ii) was a member of the armed forces on 
active duty or inactive duty for training; 

(iii) was recently retired under chapter 61 
of this title as a result of an injury or illness 
incurred while a member on active duty or 
inactive duty for training; or 

(iv) was a civilian dependent of a member 
of the armed forces and was found dead or 
died outside the United States; 

(B) in any other authorized Department of 
Defense investigation of matters which in- 
volves the death, a factual determination of 
the cause or manner of the death is necessary; 
or 

(C) in any other authorized investigation 
being conducted by the Federal Bureau of In- 



vestigation, the National Transportation Safe- 
ty Board, or any other Federal agency, an au- 
thorized official of such agency with authority 
to direct a forensic pathology investigation re- 
quests that the Armed Forces Medical Exam- 
iner conduct such an investigation. 

(c) Determination of Justification. — (1) Sub- 
ject to paragraph (2), the determination that a 
circumstance exists under paragraph (2) of sub- 
section (b) shall be made by the Armed Forces 
Medical Examiner. 

(2) A commander may make the determination 
that a circumstance exists under paragraph (2) 
of subsection (b) and require a forensic pathol- 
ogy investigation under this section without re- 
gard to a determination made by the Armed 
Forces Medical Examiner if — 

(A) in a case involving circumstances de- 
scribed in paragraph (3)(A)(i) of that sub- 
section, the commander is the commander of 
the installation where the decedent was found 
dead or died; or 

(B) in a case involving circumstances de- 
scribed in paragraph (3)(A)(ii) of that sub- 
section, the commander is the commander of 
the decedent's unit at a level in the chain of 
command designated for such purpose in the 
regulations prescribed by the Secretary of De- 
fense. 

(d) Limitation in Concurrent Jurisdiction 
Cases. — (1) The exercise of authority under this 
section is subject to the exercise of primary ju- 
risdiction for the investigation of a death — 

(A) in the case of a death in a State, by the 
State or a local government of the State; or 

(B) in the case of a death in a foreign coun- 
try, by that foreign country under any appli- 
cable treaty, status of forces agreement, or 
other international agreement between the 
United States and that foreign country. 

(2) Paragraph (1) does not limit the authority 
of the Armed Forces Medical Examiner to con- 
duct a forensic pathology investigation of a 
death that is subject to the exercise of primary 
jurisdiction by another sovereign if the inves- 
tigation by the other sovereign is concluded 
without a forensic pathology investigation that 
the Armed Forces Medical Examiner considers 
complete. For the purposes of the preceding sen- 
tence a forensic pathology investigation is in- 
complete if the investigation does not include 
an autopsy of the decedent. 

(e) Procedures. — For a forensic pathology in- 
vestigation under this section, the Armed 
Forces Medical Examiner shall — 

(1) designate one or more qualified patholo- 
gists to conduct the investigation; 

(2) to the extent practicable and consistent 
with responsibilities under this section, give 
due regard to any applicable law protecting re- 
ligious beliefs; 

(3) as soon as practicable, notify the dece- 
dent's family, if known, that the forensic pa- 
thology investigation is being conducted; 

(4) as soon as practicable after the comple- 
tion of the investigation, authorize release of 
the decedent's remains to the family, if 
known; and 

(5) promptly report the results of the foren- 
sic pathology investigation to the official re- 
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sponsible for the overall investigation of the 
death. 

(f) Definition of State. — In this section, the 
term "State" includes the District of Columbia, 
the Commonwealth of Puerto Rico, and Guam. 

(Added Pub. L. 106-65, div. A, title VII, § 721(a), 
Oct. 5, 1999, 113 Stat. 692.) 

SUBCHAPTER II— DEATH BENEFITS 

Sec. 

14V5. Death gratuity: death of members on active 
duty or inactive duty training and of cer- 
tain other persons. 

1476. Death gratuity: death after discharge or re- 

lease from duty or training. 

1477. Death gratuity: eligible survivors. 

1478. Death gratuity: amount. 

1479. Death gratuity: delegation of determinations, 

payments. 

1480. Death gratuity: miscellaneous provisions. 

1481. Recovery, care, and disposition of remains: 

decedents covered. 

1482. Expenses incident to death. 

1482a. Expenses incident to death: civilian employ- 
ees serving with an armed force. 

1483. Prisoners of war and interned enemy aliens. 

1484. Pensioners, indigent patients, and persons 

who die on military reservations. 

1485. Dependents of members of armed forces. 

1486. Other citizens of United States. 

1487. Temporary interment. 

1488. Removal of remains. 

1489. Death gratuity: members and employees 

dying outside the United States while as- 
signed to intelligence duties. 

1490. Transportation of remains: certain retired 

members and dependents who die in mili- 
tary medical facilities. 

1491. Funeral honors functions at funerals for vet- 

erans. 

Amendments 

2001— Pub. L. 107-107, div. A, title X, § 1048(a)(14), Dec. 
28, 2001, 115 Stat. 1223, transferred subchapter II heading 
so as to appear before the table of sections for that sub- 
chapter. 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(1), Oct. 
5, 1999, 113 Stat. 694, inserted "SUBCHAPTER II— 
DEATH BENEFITS" before section 1475 of this title. 

Pub. L. 106-65, div. A, title V, §578(k)(2)(A), Oct. 5, 
1999, 113 Stat. 631, substituted "Funeral honors func- 
tions at funerals for veterans" for "Honor guard details 
at funerals of veterans" in item 1491. 

1998— Pub. L. 105-261, div. A, title V, § 567(b)(2), Oct. 
17, 1998, 112 Stat. 2031, added item 1491. 

1994— Pub. L. 103-337, div. A, title X, § 1070(a)(8)(B), 
Oct. 5, 1994, 108 Stat. 2855, substituted "civilian" for 
"Civilian" in item 1482a. 

1993— Pub. L. 103-160, div. A, title III, § 368(b), Nov. 30, 
1993, 107 Stat. 1634, added item 1482a. 

1991— Pub. L. 102-190, div. A, title VI, § 626(b)(2), Dec. 
5, 1991, 105 Stat. 1380, substituted "Transportation of re- 
mains: certain retired members and dependents who die 
in military medical facilities" for "Transportation of 
remains of members entitled to retired or retainer pay 
who die in a military medical facility" in item 1490. 

1983— Pub. L. 98-94, title X, § 1032(a)(2), Sept. 24, 1983, 
97 Stat. 672, added item 1490. 

1980— Pub. L. 96-450, title IV, § 403(b)(2), Oct. 14, 1980, 
94 Stat. 1979, added item 1489. 

1965— Pub. L. 89-150, §1(2), Aug. 28, 1965, 79 Stat. 585, 
struck out "; death while outside United States" from 
item 1485. 

1958— Pub. L. 85-861, §1(32)(B), (C), Sept. 2, 1958, 72 
Stat. 1455, struck out "CARE OF THE DEAD" from 
chapter heading, and added items 1475 to 1480. 



§ 1475. Death gratuity: death of members on ac- 
tive duty or inactive duty training and of 
certain other persons 

(a) Except as provided in section 1480 of this 
title, the Secretary concerned shall have a death 
gratuity paid to or for the survivor prescribed 
by section 1477 of this title, immediately upon 
receiving official notification of the death of — 

(1) a member of an armed force under his ju- 
risdiction who dies while on active duty or 
while performing authorized travel to or from 
active duty; 

(2) a Reserve of an armed force who dies 
while on inactive duty training (other than 
work or study in connection with a cor- 
respondence course of an armed force or at- 
tendance, in an inactive status, at an edu- 
cational institution under the sponsorship of 
an armed force or the Public Health Service); 

(3) any Reserve of an armed force who, when 
authorized or required by an authority des- 
ignated by the Secretary, assumed an obliga- 
tion to perform active duty for training, or in- 
active duty training (other than work or study 
in connection with a correspondence course of 
an armed force or attendance, in an inactive 
status, at an educational institution, under 
the sponsorship of an armed force or the Pub- 
lic Health Service), and who dies while travel- 
ing directly to or from that active duty for 
training or inactive duty training or while 
staying at the Reserve's residence, when so au- 
thorized by proper authority, during the pe- 
riod of such inactive duty training or between 
successive days of inactive duty training; 

(4) any member of a reserve officers' training 
corps who dies while performing annual train- 
ing duty under orders for a period of more 
than 13 days, or while performing authorized 
travel to or from that annual training duty; or 
any applicant for membership in a reserve offi- 
cers' training corps who dies while attending 
field training or a practice cruise under sec- 
tion 2104(b)(6)(B) of this title or while perform- 
ing authorized travel to or from the place 
where the training or cruise is conducted; or 

(5) a person who dies while traveling to or 
from or while at a place for final acceptance, 
or for entry upon active duty (other than for 
training), in an armed force, who has been or- 
dered or directed to go to that place, and 
who — 

(A) has been provisionally accepted for 
that duty; or 

(B) has been selected, under the Military 
Selective Service Act (50 U.S.C. App. 451 et 
seq.), for service in that armed force. 

(b) This section does not apply to the sur- 
vivors of persons who were temporary members 
of the Coast Guard Reserve at the time of their 
death. 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1452; amended Pub. L. 88-647, title III, 
§301(1), Oct. 13, 1964, 78 Stat. 1071; Pub. L. 96-513, 
title V, §511(59), Dec. 12, 1980, 94 Stat. 2925; Pub. 
L. 99-661, div. A, title VI, § 604(e)(1), Nov. 14, 1986, 
100 Stat. 3877; Pub. L. 112-81, div. A, title VI, 
§ 651(a)(1), Dec. 31, 2011, 125 Stat. 1466.) 
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Historical and Revision Notes 



Revised 
section 



1475(a) . 



1475(b) . 



Source (U.S. Code) 



38:1101(2) (less last sen- 
tence, as applicable to 
death gratuity). 

38:1101(4) (as applicable 
to death gratuity, less 
(D) (as applicable to 
38:1133(a))). 

38:1101(5) (as applicable 
to death gratuity, less 
(D) (as applicable to 
38:1133(a))). 

38:1101(6)(A) (less clause 
(3) of 2d sentence, as 
applicable to death 
gratuity). 

38:1001(6)(B) (1st sen- 
tence, less last 32 
words, as applicable to 
death gratuity, and 
less (ii)) (as applicable 
to 38: 1133 (a))). 

38:1101(11)(E) (less last 27 
words, as applicable to 
death gratuity). 

38:1131(a). 

38:1101(2) (last sentence, 
as applicable to death 
gratuity under 38: 
1131(a)). 

38:1101(6)(A) (clause (3) of 
2d sentence, as applica- 
ble to death gratuity 
under 38:1131 (a)). 



Source (Statutes at Large) 



Aug. 1. 1956, ch. 837, 
§§102(2) (less last sen- 
tence, as applicable to 
death gratuity), 102(2) 
(last sentence, as ap- 
plicable to death gra- 
tuity), (4) (as applica- 
ble to death gratuity, 
less (D) (as applicable 
to § 303(a))), (5) (as ap- 
plicable to death gra- 
tuity, less (D) (as ap- 
plicable to § 303(a))), 
(6)(A) (as applicable to 
death gratuity), (B) 
(1st sentence, less last 
32 words, as applicable 
to death gratuity, and 
less (ii) (as applicable 
to § 303(a))), (11)(E) 
(less last 27 words, as 
applicable to death 
gratuity), 301(a), 70 
Stat. 858-861, 868. 



In subsection (a), the word "receiving-" is inserted for 
clarity. Clause (1) is substituted for 38:1101(2) (1st sen- 
tence, and clauses (A)-(C) of 2d sentence); 38:1101(4)(A), 
(C), and (D); and 38:1101(5)(A), (C), and (D). Clause (2) is 
based on the words "inactive duty training", in 
38:1131(a). Clause (3) (less words in parentheses) is sub- 
stituted for 38:1101(6)(B) (1st sentence, less last 32 
words). 38:1101(6)(A) (1st sentence) is omitted as covered 
by section 101(31) of this title. The words in parentheses 
in clause (3) are substituted for 38:1101(6)(A) (2d sen- 
tence, less clause (3)). Clause (4) is substituted for 
38:1101(2) (clause (D) of 2d sentence) and (5)(C). Clause 
(5) is substituted for 38:1101(2)(E), (11)(E) (less last 27 
words). The words "active duty for training", in 
38:1131(a), are omitted as covered by the definition of 
"active duty" in section 101(22) of this title. 

References in Text 

The Military Selective Service Act, referred to in 
subsec. (a)(5)(B), is act June 24, 1948, ch. 625, 62 Stat. 
604, as amended, which is classified principally to sec- 
tion 451 et seq. of Title 50, Appendix, War and National 
Defense. For complete classification of this Act to the 
Code, see References in Text note set out under section 
451 of Title 50, Appendix, and Tables. 

Amendments 

2011— Subsec. (a)(3). Pub. L. 112-81 inserted "or while 
staying at the Reserve's residence, when so authorized 
by proper authority, during the period of such inactive 
duty training or between successive days of inactive 
duty training" before the semicolon at the end. 

1986— Subsec. (a)(3). Pub. L. 99-661 struck out "from 
an injury incurred by him after December 31, 1956," be- 
fore "while traveling directly to or from". 

1980— Subsec. (a)(5)(B). Pub. L. 96-513 substituted 
"Military Selective Service Act (50 U.S.C. App. 451 et 
seq.)" for "Universal Military Training and Service Act 
(50 App. U.S.C. 451 et seq.)". 

1964 — Subsec. (a)(4). Pub. L. 88-647 inserted provisions 
covering applicants for membership in a reserve offi- 
cers' training corps while attending, or in travel to or 
from field training or a practice cruise. 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title VI, § 651(c), Dec. 31, 2011, 
125 Stat. 1467, provided that: "The amendments made 
by this section [amending this section and sections 1478 
and 1481 of this title] shall take effect on the date of 



the enactment of this Act [Dec. 31, 2011], and shall 
apply with respect to deaths that occur on or after that 
date." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
Secretary's designee, see section 3071 of Title 33, Navi- 
gation and Navigable Waters. 

Policy and Procedures on Casualty Assistance to 
Survivors of Military Decedents 

Pub. L. 109-163, div. A, title V, §562, Jan. 6, 2006, 119 
Stat. 3267, as amended by Pub. L. 109-364, div. A, title 
V, §566, Oct. 17, 2006, 120 Stat. 2223, provided that: 

"(a) Comprehensive Policy on Casualty Assist- 
ance. — 

"(1) Policy required. — Not later than August 1, 
2006, the Secretary of Defense shall prescribe a com- 
prehensive policy for the Department of Defense on 
the provision of casualty assistance to survivors and 
next of kin of members of the Armed Forces who die 
during military service (in this section referred to as 
'military decedents'). 

"(2) Consultation.— The Secretary shall develop 
the policy under paragraph (1) in consultation with 
the Secretaries of the military departments, the Sec- 
retary of Veterans Affairs, and the Secretary of 
Homeland Security with respect to the Coast Guard. 

"(3) Incorporation of past experience and prac- 
tice. — The policy developed under paragraph (1) shall 
be based on — 

"(A) the experience and best practices of the mili- 
tary departments; 

"(B) the recommendations of nongovernment or- 
ganizations with demonstrated expertise in re- 
sponding to the needs of survivors of military dece- 
dents; and 

"(C) such other matters as the Secretary of De- 
fense considers appropriate. 

"(4) Procedures. — The policy shall include proce- 
dures to be followed by the military departments in 
the provision of casualty assistance to survivors and 
next of kin of military decedents. The procedures 
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shall be uniform across the military departments ex- 
cept to the extent necessary to reflect the traditional 
practices or customs of a particular military depart- 
ment. 

"(b) Elements op Policy. — The comprehensive policy 
developed under subsection (a) shall address the follow- 
ing' matters: 

"(1) The initial notification of primary and second- 
ary next of kin of the deaths of military decedents 
and any subsequent notifications of next of kin war- 
ranted by circumstances. 

"(2) The transportation and disposition of remains 
of military decedents, including notification of sur- 
vivors of the performance of autopsies. 

"(3) The qualifications, assignment, training, du- 
ties, supervision, and accountability for the perform- 
ance of casualty assistance responsibilities. 

"(4) The relief or transfer of casualty assistance of- 
ficers, including notification to survivors and next of 
kin of the reassignment of such officers to other du- 
ties. 

"(5) Centralized, short-term and long-term case- 
management procedures for casualty assistance by 
each military department, including rapid access by 
survivors of military decedents and casualty assist- 
ance officers to expert case managers and counselors. 

"(6) The provision, through a computer accessible 
Internet website and other means and at no cost to 
survivors of military decedents, of personalized, inte- 
grated information on the benefits and financial as- 
sistance available to such survivors from the Federal 
Government. 

"(7) The provision, at no cost to survivors of mili- 
tary decedents, of legal assistance by military attor- 
neys on matters arising from the deaths of such dece- 
dents, including tax matters, on an expedited, prior- 
itized basis. 

"(8) The provision of financial counseling to sur- 
vivors of military decedents, particularly with re- 
spect to appropriate disposition of death gratuity and 
insurance proceeds received by surviving spouses, 
minor dependent children, and their representatives. 

"(9) The provision of information to survivors and 
next of kin of military decedents on mechanisms for 
registering complaints about, or requests for, addi- 
tional assistance related to casualty assistance. 

"(10) Liaison with the Department of Veterans Af- 
fairs and the Social Security Administration in order 
to ensure prompt and accurate resolution of issues re- 
lating to benefits administered by those agencies for 
survivors of military decedents. 

"(11) Data collection regarding the incidence and 
quality of casualty assistance provided to survivors 
of military decedents, Including surveys of such sur- 
vivors and military and civilian members assigned 
casualty assistance duties. 

"(12) The process by which the Department of De- 
fense, upon request, provides information (in person 
and otherwise) to survivors of a military decedent on 
the cause of, and any Investigation into, the death of 
such military decedent and on the disposition and 
transportation of the remains of such decedent, 
which process shall — 

"(A) provide for the provision of such information 
(in person and otherwise) by qualified Department 
of Defense personnel; 

"(B) ensure that information is provided as soon 
as possible after death and that, when requested, 
updates are provided, in accordance with the proce- 
dures established under this paragraph, in a timely 
manner when new information becomes available; 
"(C) ensure that — 

"(1) the initial provision of such information, 
and each such update, relates the most complete 
and accurate information available at the time, 
subject to limitations applicable to classified in- 
formation; and 

"(ii) Incomplete or unverified information is 
identified as such during the course of the provi- 
sion of such information or update; and 



"(D) include procedures by which such survivors 
shall, upon request, receive updates or supple- 
mental information from qualified Department of 
Defense personnel. 
"(c) Adoption by Military Departments. — Not later 
than November 1, 2006, the Secretary of each military 
department shall prescribe regulations, or modify cur- 
rent regulations, on the policies and procedures of such 
military department on the provision of casualty as- 
sistance to survivors and next of kin of military dece- 
dents in order to conform such policies and procedures 
to the policy developed under subsection (a). 

"(d) Report on Improvement op Casualty Assist- 
ance Programs. — Not later than December 1, 2006, the 
Secretary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port that includes — 

"(1) the assessment of the Secretary of the ade- 
quacy and sufficiency of the current casualty assist- 
ance programs of the military departments; 

"(2) a plan for a system for the uniform provision 
to survivors of military decedents of personalized, ac- 
curate, and integrated information on the benefits 
and financial assistance available to such survivors 
through the casualty assistance programs of the mili- 
tary departments under subsection (c); and 

"(3) such recommendations for other legislative or 
administrative action as the Secretary considers ap- 
propriate to enhance and Improve such programs to 
achieve their Intended purposes. 
"(e) GAO Report. — 

"(1) Report required. — Not later than July 1, 2006, 
the Comptroller General shall submit to the commit- 
tees specified In subsection (d) a report on the evalua- 
tion by the Comptroller General of the casualty as- 
sistance programs of the Department of Defense and 
of such other departments and agencies of the Fed- 
eral Government as provide casualty assistance to 
survivors and next of kin of military decedents. 

"(2) Assessment. — The report shall include the as- 
sessment of the Comptroller General of the adequacy 
of the current policies and procedures of, and funding 
for, the casualty assistance programs covered by the 
report to achieve their intended purposes." 

§ 1476. Death gratuity: death after discharge or 
release from duty or training 

(a) (1) Except as provided in section 1480 of this 
title, the Secretary concerned shall pay a death 
gratuity to or for the survivors prescribed in 
section 1477 of this title of each person who dies 
within 120 days after discharge or release from — 

(A) active duty; or 

(B) inactive-duty training (other than work 
or study in connection with a correspondence 
course of an armed force or attendance, in an 
inactive status, at an educational institution 
under the sponsorship of an armed force or the 
Public Health Service). 

(2) A death gratuity may be paid under para- 
graph (1) only if the Secretary of Veterans Af- 
fairs determines that the death resulted from an 
injury or disease incurred or aggravated dur- 
ing— 

(A) the active duty or inactive-duty training 
described in paragraph (1); or 

(B) travel directly to or from such duty. 

(b) For the purpose of this section, the stand- 
ards and procedures for determining the incur- 
rence or aggravation of a disease or injury are 
those applicable under the laws relating to dis- 
ability compensation administered by the De- 
partment of Veterans Affairs, except that there 
is no requirement under this section that any 
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incurrence or aggravation have been in line of 
duty. 

(c) This section does not apply to the survivors 
of persons who were temporary members of the 
Coast Guard Reserve at the time of their death. 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1452; amended Pub. L. 99-661, div. A, title 
VI, § 604(e)(2), Nov. 14, 1986, 100 Stat. 3877; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), (2), Nov. 29, 
1989, 103 Stat. 1602, 1603.) 

Historical and Revision Notes 



Revised 
section 



1476(a) 
1476(b) 

1476(c) 
1476(d) 



Source (U.S. Code) 



38:1133(a). 

38:1101(4)(D) (as applica- 
ble to 38:1133(a)). 

38:1101(5)(D) (as applica- 
ble to 38:1133(a)). 

38:1101(6)(B)(ii) (as appli- 
cable to 38:1133(a)). 

38:1133(0). 

38:1101(2) (last sentence, 
as applicable to death 
gratuity under 
38:1133(a)). 

38:1101(6)(A) (clause (3) of 
2d sentence, as applica- 
ble to death gratuity 
under 38:1133(a)). 



Source (Statutes at Large) 



Aug. 1. 1956, ch. 837, 
§§102(2) (last sentence, 
as applicable to death 
gratuity under § 303(a)), 
102(4)(D) (as applicable 
to § 303(a)), 102(5)(D) (as 
applicable to § 303(a)), 
102(6)(A) (clause (3) of 
2d sentence, as applica- 
ble to death gratuity 
under §303(a)), 
102(6)(B)(ii) (as applica- 
ble to § 303(a)), 303(a), 
(c), 70 Stat. 858, 859, 



In subsection (a), the words "Except as provided in 
section 1480 of this title" are Inserted to reflect 
38:1134(a). The words "to the survivor prescribed by sec- 
tion 1477 of this title" are Inserted for clarity. The 
words "on or after January 1, 1957" are omitted as exe- 
cuted. The words In parentheses In clause (2) are In- 
serted to reflect 38:1101(6)(A) (2d sentence). The words 
"active duty for training'" are omitted as covered by 
the definition of "active duty" In section 101(22) of this 
title. 

In subsection (c), the word "criteria" Is omitted as 
covered by the word "standards". 

Amendments 

1989— Subsec. (a)(2). Pub. L. 101-189, § 1621(a)(2), sub- 
stituted "Secretary of Veterans Affairs" for "Adminis- 
trator of Veterans' Affairs". 

Subsec. (b). Pub. L. 101-189, § 1621(a)(1), substituted 
"Department of Veterans Affairs" for "Veterans' Ad- 
ministration". 

1986 — Pub. L. 99-661 added subsec. (a), redesignated 
subsecs. (c) and (d) as (b) and (c), respectively, and 
struck out former subsecs. (a) and (b) which read as fol- 
lows: 

"(a) Except as provided in section 1480 of this title, 
the Secretary concerned shall have a death gratuity 
paid to or for the survivor prescribed by section 1477 of 
this title of each person who dies within 120 days after 
his discharge or release from — 
"(1) active duty; or 

"(2) Inactive duty training (other than work or 
study In connection with a correspondence course of 
an armed force or attendance, In an Inactive status, 
at an educational Institution under the sponsorship 
of an armed force or the Public Health Service); 
if the Administrator of Veterans' Affairs determines 
that the death resulted from (A) disease or Injury in- 
curred or aggravated while performing duty under 
clause (1) or the travel described In subsection (b), or 
(B) injury incurred or aggravated while performing 
training under clause (2) or the travel described in sub- 
section (b)(2). 

"(b) The travel covered by subsection (a) Is — 

"(1) authorized travel to or from the duty described 
in subsection (a)(1); or 

"(2) travel directly to or from the duty or training 
described in subsection (a)(1) or (2) that is performed 
by a Reserve who, when authorized or required by an 
authority designated by the Secretary, assumed an 
obligation to perform that duty or training and 



whose Injury was Incurred or aggravated after De- 
cember 31, 1956." 

Effective Date op 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, Including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 1477. Death gratuity: eligible survivors 

(a) Designation of Recipients. — (1) On and 
after July 1, 2008, or such earlier date as the Sec- 
retary of Defense may prescribe, a person cov- 
ered by section 1475 or 1476 of this title may des- 
ignate one or more persons to receive all or a 
portion of the amount payable under section 
1478 of this title. The designation of a person to 
receive a portion of the amount shall indicate 
the percentage of the amount, to be specified 
only in 10 percent increments, that the des- 
ignated person may receive. The balance of the 
amount of the death gratuity, if any, shall be 
paid in accordance with subsection (b). 

(2) If a person covered by section 1475 or 1476 
of this title has a spouse, but designates a per- 
son other than the spouse to receive all or a por- 
tion of the amount payable under section 1478 of 
this title, the Secretary concerned shall provide 
notice of the designation to the spouse. 

(b) Distribution of Remainder; Distribution 
in Absence of Designated Recipient. — If a per- 
son covered by section 1475 or 1476 of this title 
does not make a designation under subsection 
(a) or designates only a portion of the amount 
payable under section 1478 of this title, the 
amount of the death gratuity not covered by a 
designation shall be paid as follows: 

(1) To the surviving spouse of the person, if 
any. 

(2) If there is no surviving spouse, to any 
surviving children (as prescribed by subsection 
(d)) of the person and the descendants of any 
deceased children by representation. 

(3) If there is none of the above, to the sur- 
viving parents (as prescribed by subsection (c)) 
of the person or the survivor of them. 

(4) If there is none of the above, to the duly- 
appointed executor or administrator of the es- 
tate of the person. 

(5) If there is none of the above, to other 
next of kin of the person entitled under the 
laws of domicile of the person at the time of 
the person's death. 

(c) Treatment of Parents.— For purposes of 
subsection (b)(3), parents include fathers and 
mothers through adoption. However, only one 
father and one mother may be recognized in any 
case, and preference shall be given to those who 
exercised a parental relationship on the date, or 
most nearly before the date, on which the dece- 
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dent entered a status described in section 1475 or 
1476 of this title. 

(d) Treatment of Children. — Subsection 
(b)(2) applies, without regard to age or marital 
status, to — 

(1) legitimate children; 

(2) adopted children; 

(3) stepchildren who were a part of the dece- 
dent's household at the time of his death; 

(4) illegitimate children of a female dece- 
dent; and 

(5) illegitimate children of a male decedent — 

(A) who have been acknowledged in writ- 
ing signed by the decedent; 

(B) who have been judicially determined, 
before the decedent's death, to be his chil- 
dren; 

(C) who have been otherwise proved, by 
evidence satisfactory to the Secretary of 
Veterans Affairs, to be children of the dece- 
dent; or 

(D) to whose support the decedent had 
been judicially ordered to contribute. 

(e) Effect of Death Before Receipt of Gra- 
tuity. — If a person entitled to all or a portion 
of a death gratuity under subsection (a) or (b) 
dies before the person receives the death gratu- 
ity, it shall be paid to the living survivor next 
in the order prescribed by subsection (b). 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1453; amended Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(2), Nov. 29, 1989, 103 Stat. 1603; Pub. 
L. 110-28, title III, §3306, May 25, 2007, 121 Stat. 
136; Pub. L. 110-181, div. A, title VI, § 645(a), (b), 
Jan. 28, 2008, 122 Stat. 158, 159; Pub. L. 110-417, 
[div. A], title X, § 1061(a)(4), Oct. 14, 2008, 122 
Stat. 4612.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1477(a) 


38:1131(0) (less words in 


Aug. 1, 1956, ch. 837, 




parentheses in clause 


§§102(7) (as applicable 




(2». 


to death gratuity), 




38:1134(d). 


301(c). (d). 304(d), 70 


1477(b) 


38:1101(7) (as applicable 
to children and as ap- 
plicable to death gra- 
tuity). 

38:1131(0) (words in pa- 
rentheses in clause (2)). 


Stat. 860, 868, 869. 


1477(c) 


38:1101(7) (less applicabil- 
ity to children, as ap- 
plicable to death gra- 
tuity). 




1477(d) 


38:1131(d). 





In subsection (a), the words "highest on the following- 
list" are substituted for the words "first listed below", 
in 38:1131(c). The words "as prescribed by subsection 
(b)" are inserted in clause (2) to reflect that subsection. 
The words "or persons in loco parentis, as prescribed by 
subsection (c)" are inserted in clauses (3) (A) and (4) to 
reflect the fact that certain persons who are not par- 
ents in the normal sense are included as eligible sur- 
vivors. 

In subsection (d), the words "the death gratuity" are 
substituted for the words "the amount to which he is 
entitled under this subchapter". The words "next in 
the order prescribed" are substituted for the words 
"first listed under". 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 645(a)(3), added 
subsec. (a) and struck out former subsec. (a) which re- 
quired a death gratuity payable upon the death of a 
person covered by section 1475 or 1476 of this title to be 



paid to or for the living survivor highest on a specified 
list. 

Subsec. (b). Pub. L. 110-181, § 645(a)(3), added subsec. 

(b) . Former subsec. (b) redesignated (d). 

Subsec. (c). Pub. L. 110-181, § 645(a)(3), added subsec. 

(c) . 

Pub. L. 110-181, § 645(a)(1), struck out subsec. (c) which 
read as follows: "Clauses (3) and (4) of subsection (a), so 
far as they apply to parents and persons in loco 
parentis, include fathers and mothers through adop- 
tion, and persons who stood in loco parentis to the de- 
cedent for a period of not less than one year at any 
time before he acquired a status described in section 
1475 or 1476 of this title. However, only one father and 
one mother, or their counterparts in loco parentis, may 
be recognized in any case, and preference shall be given 
to those who exercised a parental relationship on the 
date, or most nearly before the date, on which the dece- 
dent entered that status." 

Subsec. (d). Pub. L. 110-181, § 645(a)(2), redesignated 
subsec. (b) as (d) and substituted "Treatment of Chil- 
dren. — Subsection (b)(2)" for "Subsection (a)(2)" in in- 
troductory provisions. 

Pub. L. 110-181, § 645(a)(1), struck out subsec. (d) 
which read as follows: "During the period beginning on 
the date of the enactment of this subsection and ending 
on September 30, 2007, a person covered by section 1475 
or 1476 of this title may designate another person to re- 
ceive not more than 50 percent of the amount payable 
under section 1478 of this title. The designation shall 
indicate the percentage of the amount, to be specified 
only in 10 percent increments up to the maximum of 50 
percent, that the designated person may receive. The 
balance of the amount of the death gratuity shall be 
paid to or for the living survivors of the person con- 
cerned in accordance with paragraphs (1) through (5) of 
subsection (a)." 

Subsec. (e). Pub. L. 110-417 inserted period at end. 

Pub. L. 110-181, § 645(b), inserted heading and sub- 
stituted "subsection (a) or (b)" for "subsection (a) or 

(d) " and "subsection (b)" for "subsection (a).". 

2007— Subsec. (a). Pub. L. 110-28, §3306(1), substituted 
"Subject to subsection (d), a death gratuity" for "A 
death gratuity". 

Subsec. (d). Pub. L. 110-28, §3306(3), added subsec. (d). 
Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 110-28, §3306(2), redesignated sub- 
sec. (d) as (e) and substituted "If a person entitled to 
all or a portion of a death gratuity under subsection (a) 
or (d) dies before the person" for "If an eligible sur- 
vivor dies before he". 

1989— Subsec. (b)(5)(C). Pub. L. 101-189 substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs". 

Regulations 

Pub. L. 110-181, div. A, title VI, § 645(d), Jan. 28, 2008, 
122 Stat. 160, provided that: 

"(1) IN general. — Not later than April 1, 2008, the 
Secretary of Defense shall prescribe regulations to im- 
plement the amendments to section 1477 of title 10, 
United States Code, made by subsection (a). 

"(2) Elements. — The regulations required by para- 
graph (1) shall include forms for the making of the des- 
ignation contemplated by subsection (a) of section 1477 
of title 10, United States Code, as amended by sub- 
section (a) of this section, and instructions for mem- 
bers of the Armed Forces in the filling out of such 
forms." 

Existing Designation Authority 

Pub. L. 110-181, div. A, title VI, § 645(c), Jan. 28, 2008, 
122 Stat. 159, provided that: "The authority provided by 
subsection (d) of section 1477 of title 10, United States 
Code, as in effect on the day before the date of the en- 
actment of this Act [Jan. 28, 2008], shall remain avail- 
able to persons covered by section 1475 or 1476 of such 
title until July 1, 2008, or such earlier date as the Sec- 
retary of Defense may prescribe, and any designation 
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under such subsection made before July 1, 2008, or the 
earlier date prescribed by the Secretary, shall continue 
in effect until such time as the person who made the 
designation makes a new designation under such sec- 
tion 1477, as amended by subsection (a) of this section." 

§ 1478. Death gratuity: amount 

(a) The death gratuity payable under sections 
1475 through 1477 of this title shall be $100,000. 
For this purpose: 

(1) A person covered by subsection (a)(1) of 
section 1475 of this title who died while travel- 
ing to or from active duty (other than for 
training) is considered to have been on active 
duty on the date of his death. 

(2) A person covered by subsection (a)(3) of 
section 1475 of this title who died while travel- 
ing directly to or from active duty for training 
is considered to have been on active duty for 
training on the date of his death. 

(3) A person covered by subsection (a)(3) of 
section 1475 of this title who died while travel- 
ing directly to or from inactive duty training 
is considered to have been on inactive duty 
training on the date of his death. 

(4) A person covered by subsection (a)(3) of 
section 1475 of this title who died while on au- 
thorized stay at the person's residence during 
a period of inactive duty training or between 
successive days of inactive duty training is 
considered to have been on inactive duty 
training on the date of his death. 

(5) A person covered by subsection (a)(4) of 
section 1475 of this title who died while per- 
forming annual training duty or while travel- 
ing directly to or from that duty is considered 
to have been entitled, on the date of his death, 
to the pay prescribed by the first sentence of 
section 209(c) of title 37. A person covered by 
section 1475(a)(4) of this title who dies while 
attending field training or a practice cruise 
under section 2104(b)(6)(B) of this title, or 
while traveling directly to or from the place 
where the training or cruise is conducted, is 
considered to have been entitled, on the date 
of his death, to the pay prescribed by the sec- 
ond sentence of section 209(c) of title 37. 

(6) A person covered by subsection (a)(5) of 
section 1475 of this title is considered to have 
been on active duty, on the date of his death, 
in the grade that he would have held on final 
acceptance, or entry on active duty. 

(7) A person covered by section 1476 of this 
title is considered to have been entitled, on 
the date of his death, to pay at the rate to 
which he was entitled on the last day on which 
he performed duty or training. 

(8) A person covered by section 1475 or 1476 of 
this title who performed active duty, or inac- 
tive duty training, without pay is considered 
to have been entitled to basic pay while per- 
forming that duty or training. 

(9) A person covered by section 1475 or 1476 of 
this title who incurred a disability while on 
active duty or inactive duty training and who 
became entitled to basic pay while receiving 
hospital or medical care, including out-patient 
care, for that disability, is considered to have 
been on active duty or inactive duty training, 
as the case may be, for as long as he is entitled 
to that pay. 



(b) A person who is discharged, or released 
from active duty (other than for training), is 
considered to continue on that duty during the 
period following the date of his discharge or re- 
lease that, as determined by the Secretary con- 
cerned, is necessary for that person to go to his 
home by the most direct route. That period may 
not end before midnight of the day on which the 
member is discharged or released. 

[(c) Repealed. Pub. L. 109-163, div. A, title VI, 
§ 664(a)(2)(B), Jan. 6, 2006, 119 Stat. 3316.] 

(d)(1) In the case of a person described in para- 
graph (2), a death gratuity shall be payable, sub- 
ject to section 664(c) of the National Defense Au- 
thorization Act for Fiscal Year 2006, for the 
death of such person that is in addition to the 
death gratuity payable in the case of such death 
under subsection (a). 

(2) This subsection applies in the case of a per- 
son who died during the period beginning on Oc- 
tober 7, 2001, and ending on August 31, 2005, 
while a member of the armed forces on active 
duty and whose death did not establish eligi- 
bility for an additional death gratuity under the 
prior subsection (e) of this section (as added by 
section 1013(b) of Public Law 109-13; 119 Stat. 
247), because the person was not described in 
paragraph (2) of that prior subsection. 

(3) The amount of additional death gratuity 
payable under this subsection shall be $150,000. 

(4) A payment pursuant to this subsection 
shall be paid in the same manner as provided 
under paragraph (4) of the prior subsection (e) of 
this section (as added by section 1013(b) of Pub- 
lic Law 109-13; 119 Stat. 247), for payments pur- 
suant to paragraph (3)(A) of that prior sub- 
section. 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1454; amended Pub. L. 88-647, title III, 
§301(2), Oct. 13, 1964, 78 Stat. 1071; Pub. L. 89-718, 
§11, Nov. 2, 1966, 80 Stat. 1117; Pub. L. 102-190, 
div. A, title VI, § 652(a), Dec. 5, 1991, 105 Stat. 
1387; Pub. L. 108-121, title I, § 102(a)(1), Nov. 11, 
2003, 117 Stat. 1337; Pub. L. 108-136, div. A, title 
VI, § 646(a), Nov. 24, 2003, 117 Stat. 1520; Pub. L. 
108-375, div. A, title VI, § 643(b), Oct. 28, 2004, 118 
Stat. 1958; Pub. L. 109-13, div. A, title I, 
§1013(a)-(c), May 11, 2005, 119 Stat. 246-248; Pub. 
L. 109-163, div. A, title VI, § 664(a)(1), (2), (b), Jan. 
6, 2006, 119 Stat. 3316; Pub. L. 109-234, title I, 
§1210, June 15, 2006, 120 Stat. 430; Pub. L. 112-81, 
div. A, title VI, § 651(a)(2), Dec. 31, 2011, 125 Stat. 
1466.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1478(a) 


38:1101(6)(B) (last 32 
words of 1st sentence, 
as applicable to death 
gratuity). 

38:1101(10)(B) (as applica- 
ble to death gratuity). 

38:1101(11)(E) (last 27 
words, as applicable to 
death gratuity). 

38:1131(b). 

38:1133(d). 

38:1134(0). 


Aug. 1, 1956. ch. 837. 
§§ 102(6)(B) (last 32 
words of 1st sentence, 
as applicable to death 
gratuity), (10)(B) (as 
applicable to death 
gratuity), (11)(B) (last 
27 words, as applicable 
to death gratuity), (12) 
(as applicable to death 
gratuity), 301(b), 303(d), 
304(c), 70 Stat. 859—861. 
868. 869. 


1478(b) 


38:1101(12) (as applicable 
to death gratuity). 





In subsection (a), the word "pay" is substituted for 
the words "basic pay (plus special and incentive pays)", 
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since the word "pay", as defined in section 101(27) of 
this title, includes those types of pay. Clause (1) is in- 
serted to reflect section 1475(a)(1) of this title. Clauses 
(2) and (3) are substituted for 38:1101(6)(B) (last 32 words 
of 1st sentence). Clause 4 is substituted for 
38:1101(10)(B). The words "to the pay prescribed by sec- 
tion 4385(c) or 9385(c) of this title" are inserted to re- 
flect those sections, which prescribe the training pay of 
members of reserve officers' training corps units. 
Clause (5) is substituted for 38:1101(11)(E) (last 27 
words). Clause (6) is substituted for 38:1133(d). In clause 
(6), the word "pay" is substituted for the words "basic 
pay (plus special and incentive pays)", since the word 
"pay", as defined in section 101(27) of this title, in- 
cludes those kinds of pay. Clauses (7) and (8) are sub- 
stituted for 38:1134(c). In those clauses, the words "ac- 
tive duty for training'" are omitted as covered by the 
definition of "active duty" in section 101(22) of this 
title. In clause (8), the words "and who became entitled 
to basic pay" are substituted for the words "and is 
placed in a pay status" and the words "is entitled to 
that pay" are substituted for the words "remains in a 
pay status". 

In subsection (b), the words "on or after January 1, 
1957" are omitted as executed. The words "(other than 
for training)" are inserted, since the words "active 
duty" in the source statute did not include active duty 
for training. The words "is considered to continue on 
that duty" are substituted for the words "shall be 
deemed to continue on active duty". The last sentence 
is substituted for 38:1101(12) (last 14 words). 

References in Text 

Section 664(c) of the National Defense Authorization 
Act for Fiscal Year 2006, referred to in subsec. (d)(1), is 
section 664(c) of title VI of div. A of Pub. L. 109-163, 
Jan. 6, 2006, 119 Stat. 3317, which is not classified to the 
Code. 

Amendments 

2011— Subsec. (a)(4) to (9). Pub. L. 112-81 added par. (4) 
and redesignated former pars. (4) to (8) as (5) to (9), re- 
spectively. 

2006— Subsec. (a). Pub. L. 109-163, § 664(a)(1), (2)(A), in 
introductory provisions, substituted "$100,000" for 
"$12,000" and struck out "(as adjusted under subsection 

(c) )" before period at end of first sentence. 

Subsec. (c). Pub. L. 109-163, § 664(a)(2)(B), struck out 
subsec. (c) which read as follows: "Effective on the date 
on which rates of basic pay under section 204 of title 37 
are increased under section 1009 of that title or any 
other provision of law, the amount of the death gratu- 
ity in effect under subsection (a) shall be increased by 
the same overall average percentage of the increase in 
the rates of basic pay taking effect on that date." 

Subsec. (d). Pub. L. 109-163, § 664(b), added subsec. (d). 

Subsec. (d)(2). Pub. L. 109-234 substituted "August 31, 
2005" for "May 11, 2005". 

2005— Subsec. (a). Pub. L. 109-13, § 1013(a)(2), (e), tem- 
porarily substituted "(as adjusted under subsection 

(d) )" for "(as adjusted under subsection (c))" in intro- 
ductory provisions. See Effective and Termination 
Dates of 2005 Amendments notes below. 

Pub. L. 109-13, § 1013(a)(1)(A), (e), temporarily inserted 
", except as provided in subsections (c), (e), and (f)" 
after "$12,000" in introductory provisions. See Effective 
and Termination Dates of 2005 Amendments notes 
below. 

Subsec. (c). Pub. L. 109-13, § 1013(a)(1)(C), (e), tempo- 
rarily added subsec. (c) which read as follows: "The 
death gratuity payable under sections 1475 through 1477 
of this title is $100,000 in the case of a death resulting 
from wounds, injuries, or illnesses that are — 

"(1) incurred as described in section 1413a(e)(2) of 

this title; or 

"(2) incurred in an operation or area designated as 
a combat operation or a combat zone, respectively, 
by the Secretary of Defense under section 
1967(e)(1)(A) of title 38." 



Former subsec. (c) temporarily redesignated (d). See 
Effective and Termination Dates of 2005 Amendments 
notes below. 

Subsec. (d). Pub. L. 109-13, § 1013(a)(1)(B), (e), tempo- 
rarily redesignated subsec. (c) as (d). See Effective and 
Termination Dates of 2005 Amendments notes below. 

Subsec. (e). Pub. L. 109-13, § 1013(b), (e), temporarily 
added subsec. (e) which read as follows: 

"(e)(1) In the case of a person described in paragraph 
(2), a death gratuity shall be payable in accordance 
with this subsection for the death of such person that 
is in addition to the death gratuity payable in the case 
of such death under subsection (a). 

"(2) This subsection applies in the case of a member 
of the armed forces who dies before the date of the en- 
actment of this subsection as a direct result of one or 
more wounds, injuries, or illnesses that — 

"(A) were incurred in the theater of operations of 
Operation Enduring Freedom or Operation Iraqi Free- 
dom; or 

"(B) were incurred as described in section 
1413a(e)(2) of this title on or after October 7, 2001. 
"(3) The amount of additional death gratuity payable 
under this subsection shall be $238,000, of which — 

"(A) $150,000 shall be paid in the manner specified in 
paragraph (4); and 

"(B) $88,000 shall be paid in the manner specified in 
paragraph (5). 

"(4) A payment pursuant to paragraph (3)(A) by rea- 
son of a death covered by this subsection shall be 
paid — 

"(A) to a beneficiary in proportion to the share of 
benefits applicable to such beneficiary in the pay- 
ment of life insurance proceeds paid on the basis of 
that death under the Servicemembers Group Life In- 
surance program under subchapter III of chapter 19 of 
title 38; or 

"(B) in the case of a person who elected not to be 
insured under the provisions of that subchapter, in 
equal shares to the person or persons who would have 
received proceeds under those provisions of law for a 
member who is insured under that subchapter but 
does not designate named beneficiaries. 
"(5) A payment pursuant to paragraph (3)(B) by rea- 
son of a death covered by this subsection shall be paid 
equal shares to the beneficiaries who were paid the 
death gratuity that was paid with respect to that death 
under this section." See Effective and Termination 
Dates of 2005 Amendments notes below. 

Subsec. (f). Pub. L. 109-13, § 1013(c), (e), temporarily 
added subsec. (f) which read as follows: 

"(f)(1) In the case of a person described in paragraph 
(2), a death gratuity shall be payable in accordance 
with this subsection for the death of such person that 
is in addition to the death gratuity payable in the case 
of such death under subsection (e). 

"(2) This subsection applies in the case of a member 
of the armed forces who dies during the period begin- 
ning on the date of the enactment of this subsection 
and ending on the first day of the first month that be- 
gins more than 90 days after such date of one or more 
wounds, injuries, or illnesses that — 

"(A) are incurred in the theater of operations of Op- 
eration Enduring Freedom or Operation Iraqi Free- 
dom; or 

"(B) are incurred as described in section 1413a(e)(2) 
of this title. 

"(3) The amount of additional death gratuity payable 

under this subsection shall be $150,000. 

"(4) A payment pursuant to paragraph (3) by reason 

of a death covered by this subsection shall be paid — 

"(A) to a beneficiary in proportion to the share of 
benefits applicable to such beneficiary in the pay- 
ment of life insurance proceeds payable on the basis 
of that death under the Servicemembers Group Life 
Insurance program under subchapter III of chapter 19 
of title 38; or 

"(B) in the case of a person who elected not to be 
insured under the provisions of that subchapter, in 
equal shares to the person or persons who receive pro- 
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ceeds under those provisions of law for a member who 
is insured under that subchapter but does not des- 
ignate named beneficiaries." 
See Effective and Termination Dates of 2005 Amend- 
ments notes below. 

2004— Subsec. (a). Pub. L. 108-375, § 643(b)(1), inserted 
"(as adjusted under subsection (c))" before period in in- 
troductory provisions. 

Subsec. (c). Pub. L. 108-375, §643(b)(2), added subsec. 
(c). 

2003— Subsec. (a). Pub. L. 108-121 and Pub. L. 108-136 
amended subsec. (a) identically, substituting "$12,000" 
for "$6,000" in introductory provisions. 

1991 — Subsec. (a). Pub. L. 102-190, in first sentence, 
substituted "1475 through 1477" for "1475-1477" and 
"$6,000" for "equal to six months' pay at the rate to 
which the decedent was entitled on the date of his 
death, except that the gratuity may not be less than 
$800 of more than $3,000." 

1966— Subsec. (a)(4). Pub. L. 89-718 struck out 
", United States Code" after "title 37" in two places. 

1964— Subsec. (a)(4). Pub. L. 88-647 substituted "the 
first sentence of section 209(c) of title 37, United States 
Code" for "section 4385(c) or 9385(c) of this title", and 
provided that a person covered by section 1475(a)(4) of 
this title who dies in field training or on a practice 
cruise, or in travel to or from such training or cruise, 
is considered entitled on the day of his death to the pay 
prescribed by the second sentence of section 209(c) of 
Title 37. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 112-81 effective on Dec. 31, 
2011, and applicable with respect to deaths that occur 
on or after that date, see section 651(c) of Pub. L. 
112-81, set out as a note under section 1475 of this title. 

Effective Date of 2006 Amendment 

Pub. L. 109-234, title I, §1210, June 15, 2006, 120 Stat. 
430, provided that the amendment made by section 1210 
is effective as of Jan. 6, 2006, and as if included in the 
enactment of Pub. L. 109-163. 

Pub. L. 109-163, div. A, title VI, § 664(a)(3), Jan. 6, 2006, 
119 Stat. 3316, provided that: "The amendment made by 
paragraph (1) [amending this section] shall take effect 
as of October 7, 2001, and shall apply to deaths occur- 
ring on or after the date of the enactment of this Act 
[Jan. 6, 2006] and, subject to subsection (c) [119 Stat. 
3317], to deaths occurring during the period beginning 
on October 7, 2001, and ending on the day before the 
date of the enactment of this Act." 

Effective and Termination Dates of 2005 
Amendments 

Pub. L. 109-77, §115, Sept. 30, 2005, 119 Stat. 2040, pro- 
vided that: "The provisions of, and amendments made 
by, sections 1011, 1012, 1013, 1023, and 1026 of Public Law 
109-13 [amending this section, section 411h of Title 37, 
Pay and Allowances of the Uniformed Services, and sec- 
tions 1967, 1969, 1970, and 1977 of Title 38, Veterans' Ben- 
efits, and enacting provisions set out as notes under 
this section, section 411h of Title 37, and section 1967 of 
Title 38] shall continue in effect, notwithstanding the 
fiscal year limitation in section 1011 [119 Stat. 244] and 
the provisions of sections 1012(1), 1013(e), 1023(c), and 
1026(e) of that Public Law [enacting provisions set out 
as notes under this section, section 411h of Title 37, and 
section 1967 of Title 38], through the earlier of: (1) the 
date specified in section 106(3) of this joint resolution 
[Dec. 31, 2005]; or (2) with respect to any such section of 
Public Law 109-13, the date of the enactment into law 
of legislation that supersedes the provisions of, or the 
amendments made by, that section." 

Pub. L. 109-13, div. A, title I, § 1013(d), (e), May 11, 
2005, 119 Stat. 248, provided that: 

"(d) Effective Date. — This section [amending this 
section] and the amendments made by this section 
shall take effect on the date of the enactment of this 
Act [May 11, 2005]. 



"(e) Termination. — 

"(1) In general. — This section [amending this sec- 
tion] and the amendment made by this subsection 
[probably means this section] shall terminate on Sep- 
tember 30, 2005. Effective as of October 1, 2005, the 
provisions of section 1478 of title 10, United States 
Code, as in effect on the date before the date of the 
enactment of this Act [May 11, 2005] shall be revived. 

"(2) Continuing obligation to pay. — Any amount of 
additional death gratuity payable under section 1478 
of title 10, United States Code, by reason of the 
amendments made by subsections (b) and (c) of this 
section [amending this section] that remains payable 
as of September 30, 2005, shall, notwithstanding para- 
graph (1), remain payable after that date until paid." 

Effective Date of 2003 Amendments 

Pub. L. 108-136, div. A, title VI, § 646(b), Nov. 24, 2003, 
117 Stat. 1520, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
as of September 11, 2001, and shall apply with respect to 
deaths occurring on or after that date." 

Pub. L. 108-121, title I, § 102(a)(2), Nov. 11, 2003, 117 
Stat. 1337, provided that: "The amendment made by 
this subsection [amending this section] shall take ef- 
fect as of September 11, 2001, and shall apply with re- 
spect to deaths occurring on or after that date." 

Effective Date of 1991 Amendment; Transition 
Provision 

Section 652(b) of Pub. L. 102-190 provided that: 
"(1) The amendments made by subsection (a) [amend- 
ing this section] shall take effect as of August 2, 1990. 

"(2) In the case of the payment of a death gratuity 
under sections 1475 through 1477 of title 10, United 
States Code, with respect to a person who died during 
the period beginning on August 2, 1990, and ending on 
the date of the enactment of this Act [Dec. 5, 1991], the 
amount of the death gratuity under section 1478(a) of 
such title (as amended by subsection (a)) shall be re- 
duced by the amount of any such gratuity paid with re- 
spect to such person under this section (as in effect on 
August 1, 1990)." 

Temporary Increase in Amount of Death Gratuity; 
Persian Gulf Conflict 

Pub. L. 102-25, title III, §307, Apr. 6, 1991, 105 Stat. 82, 
provided that: "In lieu of the amount of the death gra- 
tuity specified in section 1478(a) of title 10, United 
States Code, the amount of the death gratuity payable 
under that section shall be $6,000 for a death resulting 
from any injury or illness incurred during the Persian 
Gulf conflict or during the 180-day period beginning at 
the end of the Persian Gulf conflict." 

Death Gratuity for Certain Participants Who 
Died Between August 1, 1990, and April 6, 1991 

Pub. L. 102-25, title III, §308, Apr. 6, 1991, 105 Stat. 83, 
required Secretary of Defense to pay death gratuity to 
each SGLI beneficiary of each deceased member of uni- 
formed services who died after Aug. 1, 1990, and before 
Apr. 6, 1991, and whose death was in conjunction with 
or in support of Operation Desert Storm, or attrib- 
utable to hostile action in regions other than Persian 
Gulf, as prescribed in regulations set forth by Sec- 
retary of Defense. 

§ 1479. Death gratuity: delegation of determina- 
tions, payments 

For the purpose of making- immediate pay- 
ments under section 1475 of this title, the Sec- 
retary concerned shall — 

(1) authorize the commanding officer of a 
territorial command, installation, or district 
in which a survivor of a person covered by that 
section is residing to determine the bene- 
ficiary eligible for the death gratuity; and 
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(2) authorize a disbursing or certifying offi- 
cial of each of those commands, installations, 
or districts to make the payments to the bene- 
ficiary, or certify the payments due them, as 
the case may be. 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1455; amended Pub. L. 97-258, § 2(b)(1)(A), 
Sept. 13, 1982, 96 Stat. 1052.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1479 


38:1132. 


Aug. 1. 1956, ch. 837, §302. 
70 Stat. 868. 





The word "territorial" is substituted for the words 
"military or naval", since the subsection could only 
apply to that type of command, installation, or dis- 
trict. Clause (2) is substituted for 38:1132(2). 



Amendments 

1982— Par. (2). Pub. L. 97-258 substituted "official" for 
"officer". 

§ 1480. Death gratuity: miscellaneous provisions 

(a) A payment may not be made under sections 
1475-1477 of this title if the decedent was put to 
death as lawful punishment for a crime or a 
military offense, unless he was put to death by 
a hostile force with which the armed forces of 
the United States were engaged in armed con- 
flict. 

(b) A payment may not be made under section 
1476 unless the Secretary of Veterans Affairs de- 
termines that the decedent was discharged or re- 
leased, as the case may be, under conditions 
other than dishonorable from the last period of 
the duty or training that he performed. 

(c) For the purposes of section 1475(a)(3) of this 
title, the Secretary concerned shall determine 
whether the decedent was authorized or required 
to perform the duty or training and whether or 
not he died from injury so incurred. For the pur- 
poses of section 1476 of this title, the Secretary 
of Veterans Affairs shall make those determina- 
tions. In making those determinations, the Sec- 
retary concerned or the Secretary of Veterans 
Affairs, as the case may be, shall consider — 

(1) the hour on which the Reserve began to 
travel directly to or from the duty or training; 

(2) the hour at which he was scheduled to ar- 
rive for, or at which he ceased performing, 
that duty or training; 

(3) the method of travel used; 

(4) the itinerary; 

(5) the manner in which the travel was per- 
formed; and 

(6) the immediate cause of death. 

In cases covered by this subsection, the burden 
of proof is on the claimant. 

(d) Payments under sections 1475-1477 of this 
title shall be made from appropriations avail- 
able for the payment of members of the armed 
force concerned. 

(Added Pub. L. 85-861, §1(32)(A), Sept. 2, 1958, 72 
Stat. 1455; amended Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(2), (5), Nov. 29, 1989, 103 Stat. 1603.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1480(a) 
1480(b) 
1480(c) 

1480(d) 


38:1134(a). 
38:1133(e). 

38:1101(6)(B) (less 1st sen- 
tence, as applicable to 
death gratuity). 

38:11340)). 


Aug. 1, 1956. ch. 837. 
§§ 102(6)(B) (less 1st sen- 
tence, as applicable to 
death gratuity) 303(e), 
304(a), (b). 70 Stat. 859. 
869. 



In subsection (a), the words "was put to death" are 
substituted for the words "suffered death". The words 
"or naval" are omitted as covered by the word "mili- 
tary". 

In subsection (b), the words "last period * * * that he 
performed" are substituted for the words "such pe- 
riod". 

Amendments 

1989— Subsec. (b). Pub. L. 101-189, § 1621(a)(2), sub- 
stituted "Secretary of Veterans Affairs" for "Adminis- 
trator of Veterans' Affairs". 

Subsec. (c). Pub. L. 101-189, § 1621(a)(2), (5), sub- 
stituted "Secretary of Veterans Affairs" for "Adminis- 
trator of Veterans' Affairs" after "section 1476 of this 
title, the" and "the Secretary concerned or the Sec- 
retary of Veterans Affairs" for "the Secretary or the 
Administrator" . 

§ 1481. Recovery, care, and disposition of re- 
mains: decedents covered 

(a) The Secretary concerned may provide for 
the recovery, care, and disposition of the re- 
mains of the following persons: 

(1) Any Regular of an armed force under his 
jurisdiction who dies while on active duty. 

(2) A member of a reserve component of an 
armed force who dies while — 

(A) on active duty; 

(B) performing inactive-duty training; 

(C) performing authorized travel directly 
to or from active duty or inactive-duty 
training; 

(D) remaining overnight immediately be- 
fore the commencement of inactive-duty 
training, or remaining overnight, between 
successive periods of inactive-duty training, 
at or in the vicinity of the site of the inac- 
tive-duty training; 

(E) staying at the member's residence, 
when so authorized by proper authority, dur- 
ing a period of inactive duty training or be- 
tween successive days of inactive duty train- 
ing; 

(F) hospitalized or undergoing treatment 
for an injury, illness, or disease incurred or 
aggravated while on active duty or perform- 
ing inactive-duty training; or 

(G) either— 

(i) serving on funeral honors duty under 
section 12503 of this title or section 115 of 
title 32; 

(ii) traveling directly to or from the 
place at which the member is to so serve; 
or 

(iii) remaining overnight at or in the vi- 
cinity of that place before so serving, if 
the place is outside reasonable commuting 
distance from the member's residence. 

[(3) Repealed. Pub. L. 99-661, div. A, title VI, 
§ 604(e)(3)(B), Nov. 14, 1986, 100 Stat. 3877.] 

(4) Any member of, or applicant for member- 
ship in, a reserve officers' training corps who 
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dies while (A) attending a training camp, (B) 
on an authorized practice cruise, (C) perform- 
ing authorized travel to or from such a camp 
or cruise, or (D) hospitalized or undergoing 
treatment at the expense of the United States 
for injury incurred, or disease contracted, 
while attending such a camp, while on such a 
cruise, or while performing that travel. 

(5) Any accepted applicant for enlistment in 
an armed force under his jurisdiction. 

(6) Any person who has been discharged from 
an enlistment in an armed force under his ju- 
risdiction while a patient in a United States 
hospital, and who continues to be such a pa- 
tient until the date of his death. 

(7) A person who — 

(A) dies as a retired member of an armed 
force under the Secretary's jurisdiction dur- 
ing a continuous hospitalization of the mem- 
ber as a patient in a United States hospital 
that began while the member was on active 
duty for a period of more than 30 days; or 

(B) is not covered by subparagraph (A) and, 
while in a retired status by reason of eligi- 
bility to retire under chapter 61 of this title, 
dies during a continuous hospitalization of 
the person that began while the person was 
on active duty as a Regular of an armed 
force under the Secretary's jurisdiction. 

(8) Any military prisoner who dies while in 
his custody. 

(9) To the extent authorized under section 
1482(f) of this title, any retired member of an 
armed force who dies while outside the United 
States or any individual who dies outside the 
United States while a dependent of such a 
member. 

(b) This section applies to each person covered 
by subsection (a)(l)-(7) even though he may have 
been temporarily absent from active duty, with 
or without leave, at the time of his death, unless 
he had been dropped from the rolls of his organi- 
zation before his death. 

(c) In this section, the term "dependent" has 
the meaning given such term in section 1072(2) 
of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 112; Pub. L. 
88-647, title III, §301(3), Oct. 13, 1964, 78 Stat. 
1071; Pub. L. 99-661, div. A, title VI, § 604(e)(3), 
Nov. 14, 1986, 100 Stat. 3877; Pub. L. 103-337, div. 
A, title VI, § 652(a)(1), Oct. 5, 1994, 108 Stat. 2793; 
Pub. L. 104-106, div. A, title VII, § 702(b), Feb. 10, 
1996, 110 Stat. 371; Pub. L. 105-85, div. A, title V, 
§ 513(e), Nov. 18, 1997, 111 Stat. 1732; Pub. L. 

105- 261, div. A, title VI, § 645(a), (b), Oct. 17, 1998, 
112 Stat. 2049, 2050; Pub. L. 106-65, div. A, title V, 
§578(i)(5), Oct. 5, 1999, 113 Stat. 630; Pub. L. 

106- 398, §1 [[div. A], title X, § 1087(d)(3)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-293; Pub. L. 107-107, 
div. A, title V, § 513(c), title VI, § 638(b)(2), Dec. 
28, 2001, 115 Stat. 1093, 1147; Pub. L. 112-81, div. A, 
title VI, § 651(b), Dec. 31, 2011, 125 Stat. 1467.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1481(a) 
1481(b) 


5:2151 (as applicable to 

armed forces). 
5:2152 (1st 27 words, as 

applicable to armed 

forces). 
5:2153 (less 1st 18 words, 

as applicable to armed 

forces). 
5:2154 (as applicable to 

armed forces). 


July 15, 1954, ch. 507. §§1, 
2 (1st 25 words, as ap- 
plicable to armed 
forces), 3 (less 1st 16 
words, as applicable to 
armed forces), 4 (as ap- 
plicable to armed 
forces), 68 Stat. 478. 



In subsection (a), 5:2151 is omitted as covered by the 
revised sections of this chapter. In clauses (1), (2), 
(5)-(7), the words "under his jurisdiction" are inserted 
for clarity. In clause (1) the words "regular member of 
an armed force, or member of an armed force without 
component" are substituted for the words "military 
personnel", since all other members of the military 
services are covered by more specific rules set forth in 
clauses (2) and (7). In clauses (2) and (3), the words "ac- 
tive duty for training" are omitted as covered by the 
words "active duty". The words "injury incurred, or 
disease contracted" are substituted for the words "in- 
juries, illness, or disease contracted or incurred". The 
words "by law", "authorized", "proper authority", and 
"as authorized by law" are omitted as surplusage. In 
clause (3), the words "while entitled to" are substituted 
for the words "in respect of duty for which they are en- 
titled by law to receive". In clause (4), the words "in- 
jury incurred, or disease contracted" are substituted 
for the words "injury, disease or illness contracted or 
incurred". The words "as authorized by law" are omit- 
ted as surplusage. In clause (6), the word "person" is 
substituted for the words "former enlisted members". 
In clause (7), the words "active duty for a period of 
more than 30 days" are substituted for the words "ex- 
tended active duty". 

In subsection (b), the words "This section applies to 
each person * * * even though" are substituted for the 
words "The benefits of this Act shall not be denied in 
respect of a person * * * on the ground". 

Amendments 

2011— Subsec. (a)(2)(E) to (G). Pub. L. 112-81 added 
subpar. (E) and redesignated former subpars. (E) and 
(F) as (F) and (G), respectively. 

2001— Subsec. (a)(2)(D). Pub. L. 107-107, § 513(c), struck 
out ", if the site is outside reasonable commuting dis- 
tance from the member's residence" before semicolon 

Subsec. (a)(9). Pub. L. 107-107, § 638(b)(2), substituted 
"section 1482(f)" for "section 1482(g)". 

2000— Subsec. (a)(1). Pub. L. 106-398 amended directory 
language of Pub. L. 105-261, § 645(b). See 1998 Amend- 
ment note below. 

1999— Subsec. (a)(2)(F). Pub. L. 106-65 added subpar. 
(F). 

1998— Subsec. (a)(1). Pub. L. 105-261, § 645(b), as amend- 
ed by Pub. L. 106-398, struck out ", or member of an 
armed force without component," after "Regular of an 
armed force". 

Subsec. (a)(7). Pub. L. 105-261, § 645(a), amended par. 
(7) generally. Prior to amendment, par. (7) read as fol- 
lows: "Any retired member of an armed force under his 
jurisdiction who becomes a patient in a United States 
hospital while he is on active duty for a period of more 
than 30 days, and who continues to be such a patient 
until the date of his death." 

1997— Subsec. (a)(2)(D). Pub. L. 105-85 inserted "re- 
maining overnight immediately before the commence- 
ment of inactive-duty training, or" after "(D)". 

1996— Subsec. (a)(2)(C) to (E). Pub. L. 104-106 struck 
out "or" at end of subpar. (C), added subpar. (D), and 
redesignated former subpar. (D) as (E). 

1994— Subsec. (a). Pub. L. 103-337, § 652(a)(1)(A), sub- 
stituted "the remains of the following persons:" for 
"the remains of—", capitalized the first letter of the 
first word in pars. (1) to (8), substituted a period for the 
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last semicolon in pars. (1) to (6), substituted a period 
for "; and" in par. (7), and added par. (9). 
Subsec. (c). Pub. L. 103-337, § 652(a)(1)(B), added sub- 

S6C (c) 

1986— Subsec. (a)(2), (3). Pub. L. 99-661 added par. (2) 
and struck out former pars. (2) and (3) which read as 
follows: 

"(2) any Reserve of an armed force under his jurisdic- 
tion who dies while (A) on active duty, (B) performing- 
authorized travel to or from that duty, (C) on author- 
ized inactive-duty training, or (D) hospitalized or un- 
dergoing treatment at the expense of the United States 
for injury incurred, or disease contracted, while on that 
duty or training or while performing that travel; 

"(3) any member of the Army National Guard or Air 
National Guard who dies while entitled to pay from the 
United States and while (A) on active duty, (B) per- 
forming authorized travel to or from that duty, (C) on 
authorized inactive-duty training, or (D) hospitalized 
or undergoing treatment at the expense of the United 
States for injury incurred, or disease contracted, while 
on that duty or training or while performing that trav- 
el;". 

1964— Subsec. (a)(4). Pub. L. 88-647 substituted ", or 
applicant for membership in, a reserve officers' train- 
ing corps" for "the Army Reserve Officers' Training 
Corps, Naval Reserve Officers' Training Corps, or Air 
Force Reserve Officers' Training Corps". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 112-81 effective on Dec. 31, 
2011, and applicable with respect to deaths that occur 
on or after that date, see section 651(c) of Pub. L. 
112-81, set out as a note under section 1475 of this title. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title X, §1087(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-292, provided that the amend- 
ment made by section 1 [[div. A], title X, § 1087(d)(3)] is 
effective Oct. 17, 1998, and as if included in the Strom 
Thurmond National Defense Authorization Act for Fis- 
cal Year 1999, Pub. L. 105-261, as enacted. 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title VI, § 645(c), Oct. 17, 1998, 
112 Stat. 2050, provided that: "The amendment made by 
subsection (a) [amending this section] applies with re- 
spect to deaths occurring on or after the date of the en- 
actment of this Act [Oct. 17, 1998]." 

Effective Date of 1994 Amendment 

Section 652(a)(3) of Pub. L. 103-337 provided that: 
"The amendments made by this subsection [amending 
this section and section 1482 of this title] shall apply 
with respect to the remains of, and incidental expenses 
incident to the recovery, care, and disposition of, an in- 
dividual who dies after the date of the enactment of 
this Act [Oct. 5, 1994]." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

Requirement for Deploying Military Medical Per- 
sonnel To Be Trained in Preservation of Re- 
mains Under Combat or Combat-Related Condi- 
tions 

Pub. L. 109-364, div. A, title V, §567, Oct. 17, 2006, 120 
Stat. 2224, provided that: 

"(a) Requirement. — The Secretary of each military 
department shall ensure that each military health care 
professional under that Secretary's jurisdiction who is 
deployed to a theater of combat operations is trained, 
before such deployment, in the preservation of remains 
under combat or combat-related conditions. 



"(b) Matters Covered by Training. — The training 
under subsection (a) shall include, at a minimum, the 
following: 

"(1) Best practices and procedures for the preserva- 
tion of the remains of a member of the Armed Forces 
after death, taking into account the conditions likely 
to be encountered and the objective of returning the 
remains to the member's family in the best possible 
condition. 

"(2) Practical case studies based on experience of 
the Armed Forces in a variety of climactic condi- 
tions. 

"(c) Covered Military Health Care Profes- 
sionals. — In this section, the term 'military health 
care professional' means — 

"(1) a physician, nurse, nurse practitioner, physi- 
cian assistant, or combat medic; and 

"(2) any other medical personnel with medical spe- 
cialties who may provide direct patient care and who 
are designated by the Secretary of the military de- 
partment concerned. 

"(d) Effective Date. — Subsection (a) shall apply 
with respect to any military health care professional 
who is deployed to a theater of combat operations after 
the end of the 90-day period beginning on the date of 
the enactment of this Act [Oct. 17, 2006]." 

§ 1482. Expenses incident to death 

(a) Incident to the recovery, care, and disposi- 
tion of the remains of any decedent covered by 
section 1481 of this title, the Secretary con- 
cerned may pay the necessary expenses of the 
following': 

(1) Recovery and identification of the re- 
mains. 

(2) Notification to the next of kin or other 
appropriate person. 

(3) Preparation of the remains for burial, in- 
cluding- cremation if requested by the person 
designated to direct disposition of the re- 
mains. 

(4) Furnishing of a uniform or other cloth- 
ing. 

(5) Furnishing of a casket or urn, or both, 
with outside box. 

(6) Hearse service. 

(7) Funeral director's services. 

(8) Transportation of the remains, and 
roundtrip transportation and prescribed allow- 
ances for an escort of one person, to the place 
selected by the person designated to direct dis- 
position of the remains or, if such a selection 
is not made, to a national or other cemetery 
which is selected by the Secretary and in 
which burial of the decedent is authorized. 
When transportation of the remains includes 
transportation by aircraft under section 562 of 
the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007 (Public Law 
109-364; 10 U.S.C. 1482 note), the Secretary con- 
cerned shall provide, to the maximum extent 
practicable, for delivery of the remains by air 
to the commercial, general aviation, or mili- 
tary airport nearest to the place selected by 
the designee. 

(9) Interment of the remains. 

(b) If an individual pays any expense payable 
by the United States under this section, the Sec- 
retary concerned shall reimburse him or his rep- 
resentative in an amount not larger than that 
normally incurred by the Secretary in furnish- 
ing the supply or service concerned. If reim- 
bursement by the United States is also author- 
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ized under another provision of law or regula- 
tion, the individual may elect under which pro- 
vision to be reimbursed. 

(c) The following persons may be designated to 
direct disposition of the remains of a decedent 
covered by this chapter: 

(1) The person identified by the decedent on 
the record of emergency data maintained by 
the Secretary concerned (DD Form 93 or any 
successor to that form), as the Person Author- 
ized to Direct Disposition (PADD), regardless 
of the relationship of the designee to the dece- 
dent. 

(2) The surviving spouse of the decedent. 

(3) Blood relatives of the decedent. 

(4) Adoptive relatives of the decedent. 

(5) If no person covered by paragraphs (1) 
through (4) can be found, a person standing in 
loco parentis to the decedent. 

(d) When the remains of a decedent covered by 
section 1481 of this title, whose death occurs 
after January 1, 1961, are determined to be non- 
recoverable, the person who would have been 
designated under subsection (c) to direct disposi- 
tion of the remains if they had been recovered 
may be — 

(1) presented with a flag of the United 
States; however, if the person designated by 
subsection (c) is other than a parent of the de- 
ceased member, a flag of equal size may also 
be presented to the parents, and 

(2) reimbursed by the Secretary concerned 
for the necessary expenses of a memorial serv- 
ice. 

However, the amount of the reimbursement 
shall be determined in the manner prescribed in 
subsection (b) for an interment, but may not be 
larger than that authorized when the United 
States provides the grave site. A claim for reim- 
bursement under this subsection may be allowed 
only if it is presented within two years after the 
date of death or the date the person who would 
have been designated under subsection (c) to di- 
rect disposition of the remains, if they had been 
recovered, receives notification that the mem- 
ber has been reported or determined to be dead 
under authority of chapter 10 of title 37, which- 
ever is later. 

(e) Presentation of Flag of the United 
States. — (1) In the case of a decedent covered by 
section 1481 of this title, the Secretary con- 
cerned may pay the necessary expenses for the 
presentation of a flag of the United States to 
the following persons: 

(A) The person designated under subsection 
(c) to direct disposition of the remains of the 
decedent. 

(B) The parents or parent of the decedent, if 
the person to be presented a flag under sub- 
paragraph (A) is other than a parent of the de- 
cedent. 

(C) The surviving spouse of the decedent (in- 
cluding a surviving spouse who remarries after 
the decedent's death), if the person to be pre- 
sented a flag under subparagraph (A) is other 
than the surviving spouse. 

(D) Each child of the decedent, regardless of 
whether the person to be presented a flag 
under subparagraph (A) is a child of the dece- 
dent. 



(2) The Secretary concerned may pay the nec- 
essary expenses for the presentation of a flag to 
the person designated to direct the disposition 
of the remains of a member of the Reserve of an 
armed force under his jurisdiction who dies 
under honorable circumstances as determined 
by the Secretary and who is not covered by sec- 
tion 1481 of this title if, at the time of such 
member's death, he — 

(A) was a member of the Ready Reserve; or 

(B) had performed at least twenty years of 
service as computed under section 12732 of this 
title and was not entitled to retired pay under 
section 12731 of this title. 

(3) A flag to be presented to a person under 
subparagraph (B), (C), or (D) of paragraph (1) 
shall be of equal size to the flag presented under 
subparagraph (A) of such paragraph to the per- 
son designated to direct disposition of the re- 
mains of the decedent. 

(4) This subsection does not apply to a mili- 
tary prisoner who dies while in the custody of 
the Secretary concerned and while under a sen- 
tence that includes a discharge. 

(5) In this subsection: 

(A) The term "parent" includes a natural 
parent, a stepparent, a parent by adoption, or 
a person who for a period of not less than one 
year before the death of the decedent stood in 
loco parentis to the decedent. Preference 
under paragraph (1)(B) shall be given to the 
persons who exercised a parental relationship 
at the time of, or most nearly before, the 
death of the decedent. 

(B) The term "child" has the meaning pre- 
scribed by section 1477(d) of this title. 

(f) The payment of expenses incident to the re- 
covery, care, and disposition of a decedent cov- 
ered by section 1481(a)(9) of this title is limited 
to the payment of expenses described in para- 
graphs (1) through (5) of subsection (a) and air 
transportation of the remains from a location 
outside the United States to a point of entry in 
the United States. Such air transportation may 
be provided without reimbursement on a space- 
available basis in military or military-chartered 
aircraft. The Secretary concerned shall pay all 
other expenses authorized to be paid under this 
subsection only on a reimbursable basis. 
Amounts reimbursed to the Secretary concerned 
under this subsection shall be credited to appro- 
priations available, at the time of reimburse- 
ment, for the payment of such expenses. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 113; Pub. L. 
85-716, Aug. 21, 1958, 72 Stat. 708; Pub. L. 91-397, 
Sept. 1, 1970, 84 Stat. 837; Pub. L. 91-487, Oct. 22, 
1970, 84 Stat. 1086; Pub. L. 93-292, May 28, 1974, 88 
Stat. 176; Pub. L. 93-649, Jan. 8, 1975, 88 Stat. 
2361; Pub. L. 101-189, div. A, title VI, §§ 652(a)(3), 
653(a)(6), title XVI, § 1622(c)(4), Nov. 29, 1989, 103 
Stat. 1461, 1462, 1604; Pub. L. 103-337, div. A, title 
VI, § 652(a)(2), title XVI, § 1671(c)(8), Oct. 5, 1994, 
108 Stat. 2793, 3014; Pub. L. 104-106, div. A, title 
XV, §1501(c)(19), Feb. 10, 1996, 110 Stat. 499; Pub. 
L. 107-107, div. A, title VI, § 638(b)(1), Dec. 28, 
2001, 115 Stat. 1147; Pub. L. 110-181, div. A, title 
V, §591, Jan. 28, 2008, 122 Stat. 138; Pub. L. 
110-417, [div. A], title V, §581, Oct. 14, 2008, 122 
Stat. 4472; Pub. L. 112-81, div. A, title V, §528, 
Dec. 31, 2011, 125 Stat. 1402.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1482(a) 

1482(b) 
1482(c) 


5:2152 (less 1st 27 words, 

as applicable to armed 

forces). 
5:2153 (1st 18 words, as 

applicable to armed 

forces). 
5:2161 (as applicable to 

armed forces). 
5:2162 (as applicable to 

armed forces). 


July 15, 1954, ch. 507, §§2 
(less 1st 25 words, as 
applicable to armed 
forces), 3 (1st 16 words, 
as applicable to armed 
forces), 11 (as applica- 
ble to armed forces), 12 
(as applicable to armed 
forces). 68 Stat. 478, 
480, 481. 



In subsection (a), the list of payable expenses has 
been rearranged to produce a generally chronological 
result. The words "person designated" are substituted 
for the words "person recognized as the person." 

In subsection (a)(4), the words "articles of" are omit- 
ted as surplusage. 

In subsection (a)(8), the word "place" is substituted 
for the words "town or city". 

In subsection (a)(10), the words "other than honor- 
able" are omitted, since a person cannot be sentenced 
to an honorable discharge. 

In subsection (b), the words "If an individual pays" 
are substituted for the words "In any case where ex- 
penses * * * are borne by individuals". The second sen- 
tence of 5:2161 is omitted as executed. The last sentence 
is substituted for the last sentence of 5:2161. 

In subsection (c), 5:2162 (1st sentence) is omitted since 
the Secretary has inherent authority to issue regula- 
tions appropriate to exercising his statutory functions. 
The introductory language is substituted for 5:2162 (1st 
22 words of 2d sentence). The words "ascertained and" 
are omitted as surplusage. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 substituted "The" for 
"Only the" in introductory provisions, added par. (1), 
redesignated former pars. (1) to (4) as (2) to (5), respec- 
tively, and substituted "paragraphs (1) through (4)" for 
"clauses (l)-(3)" in par. (5). 

2008— Subsec. (a)(8). Pub. L. 110-181 inserted at end 
"When transportation of the remains includes trans- 
portation by aircraft under section 562 of the John War- 
ner National Defense Authorization Act for Fiscal Year 
2007 (Public Law 109-364; 10 U.S.C. 1482 note), the Sec- 
retary concerned shall provide, to the maximum extent 
practicable, for delivery of the remains by air to the 
commercial, general aviation, or military airport near- 
est to the place selected by the designee." 

Subsec. (a)(10), (11). Pub. L. 110-417, § 581(b), struck 
out pars. (10) and (11) which read as follows: 

"(10) Presentation of a flag of the United States to 
the person designated to direct disposition of the re- 
mains, except in the case of a military prisoner who 
dies while in the custody of the Secretary and while 
under a sentence that includes a discharge. 

"(11) Presentation of a flag of equal size to the flag 
presented under paragraph (10) to the parents or par- 
ent, if the person to be presented a flag under para- 
graph (10) is other than the parent of the decedent. For 
the purpose of this paragraph, the term 'parent' in- 
cludes a natural parent, a stepparent, a parent by adop- 
tion or a person who for a period of not less than one 
year before the death of the decedent stood in loco 
parentis to him, and preference under this paragraph 
shall be given to the persons who exercised a parental 
relationship at the time of, or most nearly before, the 
death of the decedent." 

Subsec. (e). Pub. L. 110-417, § 581(a), designated exist- 
ing provisions as par. (2), redesignated former pars. (1) 
and (2) of subsec. (e) as subpars. (A) and (B), respec- 
tively, of par. (2), inserted subsec. (e) heading, and 
added pars. (1) and (3) to (5). 

2001— Subsecs. (d) to (g). Pub. L. 107-107 redesignated 
subsecs. (e) to (g) as (d) to (f), respectively, and struck 
out former subsec. (d) which read as follows: "When, as 
a result of a disaster involving the multiple deaths of 
persons covered by section 1481 of this title, the Sec- 



retary concerned has possession of commingled re- 
mains that cannot be individually identified, and burial 
of those remains in a common grave in a national cem- 
etery is considered necessary, he may, for the inter- 
ment services of each known decedent, pay the ex- 
penses of round-trip transportation to the cemetery of 
(1) the person who would have been designated under 
subsection (c) to direct disposition of the remains if in- 
dividual identification had been made, and (2) two addi- 
tional persons selected by that person who are closely 
related to the decedent. The transportation expenses 
authorized to be paid under this subsection may not ex- 
ceed the transportation allowances authorized for 
members of the armed forces for travel on official busi- 
ness, but no per diem allowance may be paid." 

1996— Subsec. (f)(2). Pub. L. 104-106 inserted "section" 
before "12731". 

1994— Subsec. (f)(2). Pub. L. 103-337, § 1671(c)(8), sub- 
stituted "section 12732" for "section 1332" and "12731" 
for "section 1331". 

Subsec. (g). Pub. L. 103-337, § 652(a)(2), added subsec. 
(g). 

1989— Subsec. (a). Pub. L. 101-189, § 653(a)(6)(A), sub- 
stituted "expenses of the following:" for "expenses 
of — " in introductory provisions. 

Subsec. (a)(1) to (9). Pub. L. 101-189, § 653(a)(6)(B), (C), 
in each of pars. (1) to (9), capitalized first letter of first 
word and substituted period for semicolon at the end. 

Subsec. (a)(10). Pub. L. 101-189, § 653(a)(6)(B), (D), cap- 
italized first letter of first word and substituted period 
for "; and". 

Subsec. (a)(ll). Pub. L. 101-189, § 653(a)(6)(B), (E), cap- 
italized first letter of first word, substituted "para- 
graph" for "clause" in four places, and substituted "de- 
cedent. For the" for "decedent; for the". 

Subsec. (e). Pub. L. 101-189, §§ 652(a)(3), 1622(c)(4), sub- 
stituted "the date of death" for "the effective date of 
this subsection, or the date of death," and "chapter 10 
of title 37" for "chapter 10, title 37" in last sentence. 

1975 — Subsec. (e). Pub. L. 93-649 inserted provision re- 
lating to date of notification of death under authority 
of chapter 10, title 37, to that person who would have 
been designated under subsection (c) to direct disposi- 
tion of the remains, had they been recovered. 

1974— Subsec. (f). Pub. L. 93-292 added subsec. (f). 

1970— Subsec. (a)(ll). Pub. L. 91-397 added cl. (11). 

Subsec. (e). Pub. L. 91-487 added subsec. (e). 

1958— Subsec. (d). Pub. L. 85-716 added subsec. (d). 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by section 652(a)(2) of Pub. L. 103-337 ap- 
plicable with respect to remains of, and incidental ex- 
penses incident to recovery, care, and disposition of, an 
individual who dies after Oct. 5, 1994, see section 
652(a)(3) of Pub. L. 103-337, set out as a note under sec- 
tion 1481 of this title. 

Amendment by section 1671(c)(8) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Department of Defense Policy and Procedures on 
Media Access at Ceremonies for Dignified Trans- 
fer of Remains of Members of the Armed Forces 
Who Die Overseas 

Pub. L. 111-84, div. A, title V, § 542(a), Oct. 28, 2009, 123 
Stat. 2299, provided that: 

"(1) Policy required. — Not later than April 1, 2010, 
the Secretary of Defense shall prescribe a policy guar- 
anteeing media access at ceremonies for the dignified 
transfer of remains of members of the Armed Forces 
who die while located or serving overseas (in this sec- 
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tion referred to as 'military decedents') when approved 
by the primary next of kin of such military decedents. 

"(2) Procedures. — The policy developed under para- 
graph (1) shall include procedures to be followed by the 
military departments in conducting' appropriate cere- 
monies for the dignified transfer of remains of military 
decedents. The procedures shall be uniform across the 
military departments except to the extent necessary to 
reflect the traditional practices or customs of a par- 
ticular military department. 

"(3) Elements. — The policy developed under para- 
graph (1) shall include, but not be limited to, the fol- 
lowing: 

"(A) Provision for access by media representatives 
to transfers described in paragraph (1) if approved in 
advance by the primary next of kin of the military 
decedent or their designee. 

"(B) Procedures for designating with certainty who 
is authorized to make the decision to approve media 
access at transfer ceremonies described in that para- 
graph under reasonable, foreseeable circumstances. 

"(C) Conditions for coverage that media representa- 
tives must comply with during such transfer cere- 
monies, and procedures for ensuring agreement in ad- 
vance by media representatives with the conditions 
for coverage prescribed by military authorities. 

"(D) Procedures for the waiver by the primary next 
of kin or other designees of Departmental polices re- 
lating to delays in release of casualty information to 
the media and general public, when such waiver is re- 
quired." 

Transportation op Remains op Casualties Dying in 
a Theater op Combat Operations 

Pub. L. 109-364, div. A, title V, §562, Oct. 17, 2006, 120 
Stat. 2220, provided that: 

"(a) Required Transportation. — In the case of a 
member of the Armed Forces who dies in a combat the- 
ater of operations and whose remains are returned to 
the United States through the mortuary facility at 
Dover Air Force Base, Delaware, the Secretary con- 
cerned, under regulations prescribed by the Secretary 
of Defense, shall provide transportation of the remains 
of that member from Dover Air Force Base to the appli- 
cable escorted remains destination in accordance with 
section 1482(a)(8) of title 10, United States Code, and 
this section. 

"(b) Escorted Remains Destination. — In this sec- 
tion, the term 'escorted remains destination' means the 
place to which remains are authorized to be trans- 
ported under section 1482(a)(8) of title 10, United States 
Code. 

"(c) Air Transportation From Dover AFB. — 

"(1) Military transportation. — If transportation 
of remains under subsection (a) includes transpor- 
tation by air, such transportation (except as provided 
under paragraph (2)) shall be made by military air- 
craft or military-contracted aircraft. 

"(2) Alternative transportation by aircraft. — 
The provisions of paragraph (1) shall not be applica- 
ble to the transportation of remains by air to the ex- 
tent that the person designated to direct disposition 
of the remains directs otherwise. 

"(3) Primary mission. — When remains are trans- 
ported by military aircraft or military-contracted 
aircraft under this section, the primary mission of 
the aircraft providing that transportation shall be 
the transportation of such remains. However, more 
than one set of remains may be transported on the 
same flight. 
"(d) Escort. — 

"(1) In general. — Except as provided in paragraph 
(2), the Secretary concerned shall ensure that re- 
mains transported under this section are continu- 
ously escorted from Dover Air Force Base to the ap- 
plicable escorted remains destination by a member of 
the Armed Forces in an appropriate grade, as deter- 
mined by the Secretary. 

"(2) Other escort. — If a specific military escort is 
requested by the person designated to direct disposi- 



tion of such remains and the Secretary approves that 
request, then the Secretary is not required to provide 
an additional military escort under paragraph (1). 
"(e) Honor Guard Detail. — 

"(1) Provision op detail. — Except in a case in 
which the person designated to direct disposition of 
remains requests that no military honor guard be 
present, the Secretary concerned shall ensure that an 
honor guard detail is provided in each case of the 
transportation of remains under this section. The 
honor guard detail shall be in addition to the escort 
provided for the transportation of remains under sec- 
tion (d). 

"(2) Composition. — An honor guard detail provided 
under this section shall consist of sufficient members 
of the Armed Forces to perform the duties specified 
in paragraph (3). The members of the honor guard de- 
tail shall be in uniform. 

"(3) Duties. — Except to the extent that the person 
designated to direct disposition of remains requests 
that any of the following functions not be performed, 
an honor guard detail under this section — 
"(A) shall— 

"(i) travel with the remains during transpor- 
tation; or 

"(ii) meet the remains at the place to which 
transportation by air (or by rail or motor vehicle, 
if applicable) is made for the transfer of the re- 
mains; 

"(B) shall provide appropriate honors at the ar- 
rival of the remains referred to in subparagraph 
(A)(ii) (unless airline or other security require- 
ments do not permit such honors to be provided); 
and 

"(C) shall participate in the transfer of the re- 
mains from an aircraft, when airport and airline se- 
curity requirements permit, by carrying out the re- 
mains with a flag draped over the casket to a 
hearse or other form of ground transportation for 
travel to a funeral home or other place designated 
by the person designated to direct disposition of 
such remains. 
"(f) Secretary Concerned Defined. — In this section, 
the term 'Secretary concerned' has the meaning given 
that term in section 101(a)(9) of title 10, United States 
Code. 

"(g) Effective Date. — This section shall take effect 
at such time as may be prescribed by the Secretary of 
Defense, but not later than January 1, 2007." 

§ 1482a. Expenses incident to death: civilian em- 
ployees serving with an armed force 

(a) Payment of Expenses. — The Secretary 
concerned may pay the expenses incident to the 
death of a civilian employee who dies of injuries 
incurred in connection with the employee's serv- 
ice with an armed force in a contingency oper- 
ation, or who dies of injuries incurred in connec- 
tion with a terrorist incident occurring' during 
the employee's service with an armed force, as 
follows: 

(1) Round-trip transportation and prescribed 
allowances for one person to escort the re- 
mains of the employee to the place authorized 
under section 5742(b)(1) of title 5. 

(2) Presentation of a flag of the United 
States to the next of kin of the employee. 

(3) Presentation of a flag of equal size to the 
flag presented under paragraph (2) to the par- 
ents or parent of the employee, if the person 
to be presented a flag under paragraph (2) is 
other than the parent of the employee. 

(b) Regulations— The Secretary of Defense 
shall prescribe regulations to implement this 
section. The Secretary of Homeland Security 
shall prescribe regulations to implement this 
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section with regard to civilian employees of the 
Department of Homeland Security. Regulations 
under this subsection shall be uniform to the ex- 
tent possible and shall provide for the Sec- 
retary's consideration of the conditions and cir- 
cumstances surrounding the death of an em- 
ployee and the nature of the employee's service 
with the armed force, 
(c) Definitions. — In this section: 

(1) The term "civilian employee" means a 
person employed by the Federal Government, 
including a person entitled to basic pay in ac- 
cordance with the General Schedule provided 
in section 5332 of title 5 or a similar basic pay 
schedule of the Federal Government. 

(2) The term "contingency operation" in- 
cludes humanitarian operations, peacekeeping 
operations, and similar operations. 

(3) The term "parent" has the meaning given 
such term in section 1482(e)(5)(A) of this title. 

(4) The term "Secretary concerned" includes 
the Secretary of Defense with respect to em- 
ployees of the Department of Defense who are 
not employees of a military department. 

(Added Pub. L. 103-160, div. A, title III, § 368(a), 
Nov. 30, 1993, 107 Stat. 1633; amended Pub. L. 
103-337, div. A, title X, § 1070(a)(8)(A), Oct. 5, 1994, 
108 Stat. 2855; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
111-383, div. A, title X, §1075(b)(20), Jan. 7, 2011, 
124 Stat. 4370.) 

Amendments 

2011— Subsec. (c)(3). Pub. L. 111-383 substituted "sec- 
tion 1482(e)(5)(A)" for "section 1482(a)(ll)". 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in two 
places. 

1994— Pub. L. 103-337 substituted "civilian" for "Civil- 
ian" in section catchline. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Section 368(c) of Pub. L. 103-160 provided that: "The 
amendments made by this section [enacting this sec- 
tion] shall apply with respect to the payment of inci- 
dental expenses for civilian employees who die while 
serving in a contingency operation that occurs after 
the date of the enactment of this Act [Nov. 30, 1993]." 

§ 1483. Prisoners of war and interned enemy 
aliens 

The Secretary concerned may provide for the 
care and disposition of the remains of prisoners 
of war and interned enemy aliens who die while 
in his custody and, incident thereto, pay the 
necessary expenses of— 

(1) notification to the next of kin or other 
appropriate person; 

(2) preparation of the remains for burial, in- 
cluding cremation; 

(3) furnishing of clothing; 

(4) furnishing of a casket or urn, or both, 
with outside box; 

(5) transportation of the remains to the cem- 
etery or other place selected by the Secretary; 
and 



(6) interment of the remains. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 113.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1483 


5:2155 (as applicable to 
armed forces). 


July 15, 1954, ch. 507, §5 
(as applicable to armed 
forces), 68 Stat. 479. 





The list of payable expenses has been rearranged to 
produce a generally chronological result. The words 
"incurred for", and the words "articles of" in clause 
(3), are omitted as surplusage. In clause (5), the words 
"cemetery or other place" are substituted for the 
words "town, city, or cemetery". 

§ 1484. Pensioners, indigent patients, and per- 
sons who die on military reservations 

If proper disposition of the remains cannot 
otherwise be made, the Secretary concerned 
may provide for the care and disposition of the 
remains of pensioners and indigent patients who 
die in hospitals operated by his department and 
of persons who die on the military reservations 
of that department and, incident thereto, pay 
the necessary expenses of — 

(1) notification to the next of kin or other 
appropriate person; 

(2) preparation of the remains for burial, in- 
cluding cremation; 

(3) furnishing of clothing; 

(4) furnishing of a casket or urn, or both, 
with outside box; 

(5) transportation of the remains to a ceme- 
tery selected by the Secretary; and 

(6) interment of the remains. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 114.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1484 


5:2156 (as applicable to 
armed forces). 


July 15, 1954, ch. 507, §6 
(as applicable to armed 
forces), 68 Stat. 479. 





The words "If proper disposition of the remains can- 
not otherwise be made" are substituted for 5:2156 (last 
sentence). The words "maintained and" and "incurred 
for", and the words "articles of" in clause (3), are omit- 
ted as surplusage. The words "of that department" are 
inserted for clarity. 

§ 1485. Dependents of members of armed forces 

(a) The Secretary concerned may, if a depend- 
ent of a member of an armed force dies while the 
member is on active duty (other than for train- 
ing), provide for, and pay the necessary expenses 
of, transporting the remains of the deceased de- 
pendent to the home of the decedent or to any 
other place that the Secretary determines to be 
the appropriate place of interment. 

(b) The Secretary may furnish mortuary serv- 
ices and supplies, on a reimbursable basis, for 
persons covered by subsection (a), if (1) that ac- 
tion is practicable, and (2) local commercial 
mortuary services and supplies are not available 
or the Secretary believes that their cost is pro- 
hibitive. 

(c) Reimbursement for mortuary services and 
supplies furnished under this section shall be 
collected and credited to appropriations avail- 
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able, at the time of reimbursement, for those 
services and supplies. 

(Aug. 10, 1956, oh. 1041, 70A Stat. 114; Pub. L. 
89-150, §1(1), Aug. 28, 1965, 79 Stat. 585.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1485(a) 


5:2157 (1st sentence, as 


July 15, 1954, ch. 507, 




applicable to armed 


§7(a) (as applicable to 




forces). 


armed forces). 68 Stat. 


1485(b) 


5:2157 (2d sentence, as ap- 


479. 




plicable to armed 






forces). 




1485(c) 


5:2157 (less 1st and 2d 






sentences, as applica- 






ble to armed forces). 





In subsection (a), the words "a member of an armed 
force" are substituted for the words "military person- 
nel". The words "the continental limits * * * or in 
Alaska" are omitted as covered by the definition of 
"United States" in section 101(1) of this title. The 
words "while traveling-" are substituted for the words 
"while in transit". 

In subsection (b), the word "services" is substituted 
for the word "facilities". 

In subsection (c), the words "the authority of" and 
"the payments of" are omitted as surplusage. The 
words "at the time of reimbursement" are substituted 
for the word "current". 

Amendments 

1965— Pub. I_j. 89-150 struck out "; death while outside 
United States" in section catchline. 

Subsec. (a). Pub. L. 89-150 substituted provision for 
payment of transportation expenses of remains of de- 
ceased dependent of a member of an armed force while 
the member is on active duty (other than for training), 
for former provision for payment of the expenses where 
the member of the armed force is on active duty at a 
place outside the United States and the dependent dies 
while residing with that member or while traveling to 
or from that place. 

§ 1486. Other citizens of United States 

(a) If local commercial mortuary services and 
supplies are not available, or if he believes that 
their cost is prohibitive, the Secretary con- 
cerned may furnish those services and supplies 
on a reimbursable basis in the case of any of the 
following citizens of the United States who die 
outside the United States: 

(1) Any employee of a humanitarian agency 
accredited to the armed forces, such as the 
American Red Cross and the United Services 
Organization. 

(2) Any civilian performing a service directly 
for the Secretary because of employment by 
an agency under a contract with the Sec- 
retary. 

(3) Any officer or member of a crew of a mer- 
chant vessel operated by or for the United 
States through the Secretary. 

(4) Any person who is on duty with an armed 
force under the jurisdiction of the Secretary 
and who is paid from non-appropriated funds. 

(5) Upon the specific request of the Depart- 
ment of State, any person not otherwise cov- 
ered by this section. 

(6) Any dependent of a person who is covered 
by this section, if the dependent is living out- 
side the United States with that person at the 
time of death. 

(b) The Secretary may furnish transportation 
of the remains of persons covered by this sec- 



tion, on a reimbursable basis, to a port of entry 
in the United States. 

(c) Reimbursement for services, supplies, and 
transportation furnished under this section shall 
be collected and credited to appropriations 
available, at the time of reimbursement, for 
those services, supplies, and transportation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 114.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1486(a) 
1486(b) 
1486(c) 


5:2158 (1st sentence as ap- 
plicable to armed 
forces). 

5:2158 (2d sentence, as ap- 
plicable to armed 
forces). 

5:2158 (less 1st and 2d 
sentences, as applica- 
ble to armed forces). 


July 15, 1954, ch. 507. §8 
(as applicable to armed 
forces), 68 Stat. 480. 



In subsection (a), the word "services" is substituted 
for the word "facilities". The words "the continental 
limits * * * or in Alaska" are omitted as covered by 
definition of "United States" in section 101(1) of this 
title. In clause (3), the word "masters" is omitted as 
covered by the word "officer". In clause (4), the words 
"under the jurisdiction of the Secretary" are inserted 
for clarity. In clause (5), the words "otherwise covered" 
are substituted for the words "specifically enumer- 
ated". In clause (6), the words "who is covered" are 
substituted for the words "within the classes enumer- 
ated". The words "outside the United States" are sub- 
stituted for the word "abroad". The words "that per- 
son" are substituted for the words "the supporting citi- 
zen concerned". 

In subsection (b), the word "Government" is omitted 
as surplusage. 

In subsection (c), the words "the authority of" are 
omitted as surplusage. The words "at the time of reim- 
bursement" are substituted for the word "current". 

§ 1487. Temporary interment 

Whenever necessary for the temporary inter- 
ment of remains pending transportation under 
this chapter to a designated cemetery, the Sec- 
retary concerned may acquire, and provide for 
the maintenance of, grave sites in commercial 
cemeteries, or he may acquire the right to use 
such grave sites for burial purposes. If the death 
occurs outside the United States and a tem- 
porary commercial grave site is not available on 
a reasonable basis, the Secretary may acquire 
land, or the right to use land, necessary for the 
temporary interment of the remains under this 
chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1487 


5:2159 (as applicable to 
armed forces). 


July 15, 1954, ch. 507, §9 
(as applicable to armed 
forces), 68 Stat. 480. 





The words "as authorized by this chapter, section 
103a(c) of this Title, and section 224 of Title 42", "by 
purchase or otherwise", "care and", and "single or 
multiple" are omitted as surplusage. The word "con- 
tinental" is omitted as covered by the definition of 
"United States" in section 101(1) of this title. 

§ 1488. Removal of remains 

If a cemetery on a military reservation, in- 
cluding an installation cemetery, has been or is 



Page 909 



TITLE 10— ARMED FORCES 



§1490 



to be discontinued, the Secretary concerned 
may provide for the removal of remains from 
that cemetery to any other cemetery. With re- 
spect to any deceased member of an armed force 
under his jurisdiction whose last service termi- 
nated honorably by death or otherwise, the Sec- 
retary may also provide for the removal of the 
remains from a place of temporary interment, or 
from an abandoned grave or cemetery, to a na- 
tional cemetery. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1488 


5:2160 (as applicable to 
armed forces). 


July 15, 1954, ch. 507, §10 
(as applicable to armed 
forces), 68 Stat. 480. 





The words "national cemeteries, other installation 
cemeteries, or" are omitted as surplusage. 



§ 1489. Death gratuity: members and employees 
dying outside the United States while as- 
signed to intelligence duties 

(a) The Secretary of Defense may pay a gratu- 
ity to the surviving dependents of any member 
of the armed forces or of any employee of the 
Department of Defense — 

(1) who — 

(A) is assigned to duty with an intelligence 
component of the Department of Defense 
and whose identity as such a member or em- 
ployee is disguised or concealed; or 

(B) is within a category of individuals de- 
termined by the Secretary of Defense to be 
engaged in clandestine intelligence activi- 
ties; and 

(2) who after October 14, 1980 dies as a result 
of injuries (excluding disease) sustained out- 
side the United States and whose death — 

(A) resulted from hostile or terrorist ac- 
tivities; or 

(B) occurred in connection with an intel- 
ligence activity having a substantial ele- 
ment of risk. 

(b) Any payment under subsection (a) — 

(1) shall be in an amount equal to the 
amount of the annual basic pay or salary of 
the member or employee concerned at the 
time of death; 

(2) shall be considered a gift and shall be in 
lieu of payment of any lesser death gratuity 
authorized by this chapter or any other Fed- 
eral law; and 

(3) shall be made under the same conditions 
as apply to payments authorized by section 413 
of the Foreign Service Act of 1980 (22 U.S.C. 
3973). 

(Added Pub. L. 96-450, title IV, § 403(b)(1), Oct. 14, 
1980, 94 Stat. 1979; amended Pub. L. 97-22, 
§ 11(a)(6), July 10, 1981, 95 Stat. 138; Pub. L. 98-94, 
title XII, §1268(9), Sept. 24, 1983, 97 Stat. 706; 
Pub. L. 99-145, title XIII, §1303(a)(12), Nov. 8, 
1985, 99 Stat. 739.) 

Amendments 

1985 — Subsec. (a). Pub. L. 99-145 substituted "armed 
forces" for "Armed Forces". 

1983— Subsec. (a)(2). Pub. L. 98-94 substituted "Octo- 
ber 14, 1980" for "the date of the enactment of this sec- 
tion". 



1981— Subsec. (b)(3). Pub. L. 97-22 substituted "section 
413 of the Foreign Service Act of 1980 (22 U.S.C. 3973)" 
for "section 14 of the Act of August 1, 1956 (22 U.S.C. 
2679a)". 

§ 1490. Transportation of remains: certain retired 
members and dependents who die in military 
medical facilities 

(a) Subject to subsection (b), when a member 
entitled to retired or retainer pay or equivalent 
pay, or a dependent of such a member, dies while 
properly admitted under chapter 55 of this title 
to a medical facility of the armed forces, the 
Secretary concerned may transport the remains, 
or pay the cost of transporting the remains, of 
the decedent to the place of burial of the dece- 
dent. 

(b) (1) Transportation provided under this sec- 
tion may not be to a place further from the 
place of death than the decedent's last place of 
permanent residence, and any amount paid 
under this section may not exceed the cost of 
transportation from the place of death to the de- 
cedent's last place of permanent residence. 

(2) Transportation of the remains of a dece- 
dent may not be provided under this section if 
such transportation is authorized by sections 
1481 and 1482 of this title or by chapter 23 of title 
38. 

(c) Definition of Dependent.— In this section, 
the term "dependent" has the meaning given 
such term in section 1072(2) of this title. 

(Added Pub. L. 98-94, title X, § 1032(a)(1), Sept. 24, 
1983, 97 Stat. 671; amended Pub. L. 100-26, 
§7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
102-190, div. A, title VI, § 626(a), (b)(1), Dec. 5, 
1991, 105 Stat. 1379, 1380; Pub. L. 108-136, div. A, 
title V, § 562(a), (b), Nov. 24, 2003, 117 Stat. 1483.) 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, § 562(a)(1), struck 
out "located in the United States" after "armed 
forces". 

Subsec. (b)(1). Pub. L. 108-136, § 562(a)(2), struck out 
"outside the United States or to a place" before "fur- 
ther". 

Subsec. (c). Pub. L. 108-136, § 562(b), amended subsec. 
(c) generally. Prior to amendment, subsec. (c) read as 
follows: "In this section: 

"(1) The term 'United States' Includes the Com- 
monwealth of Puerto Rico and the territories and 

possessions of the United States. 

"(2) The term 'dependent' has the meaning given 

such term in section 1072(2) of this title." 

1991— Pub. L. 102-190, § 626(b)(1), amended section 
catchline generally. Prior to amendment, section 
catchline read as follows: "Transportation of remains 
of members entitled to retired or retainer pay who die 
in a military medical facility". 

Subsec. (a). Pub. L. 102-190, §626(a)(l), Inserted ", or a 
dependent of such a member," after "equivalent pay". 

Subsec. (c). Pub. L. 102-190, § 626(a)(2), added subsec. 
(c) and struck out former subsec. (c) which read as fol- 
lows: "In this section, the term 'United States' in- 
cludes the Commonwealth of Puerto Rico and the terri- 
tories and possessions of the United States." 

1987— Subsec. (c). Pub. L. 100-26 inserted "the term" 
after "In this section,". 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 562(c), Nov. 24, 2003, 
117 Stat. 1483, provided that: "The amendments made 
by this section [amending this section] shall apply only 
with respect to persons dying on or after the date of the 
enactment of this Act [Nov. 24, 2003]." 



§1491 



TITLE 10— ARMED FORCES 



Page 910 



Effective Date 

Section 1032(b) of Pub. L. 98-94 provided that: "Sec- 
tion 1490 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to the transpor- 
tation of the remains of persons dying after September 
30, 1983." 

§ 1491. Funeral honors functions at funerals for 
veterans 

(a) Availability of Funeral Honors Detail 
Ensured. — The Secretary of Defense shall en- 
sure that, upon request, a funeral honors detail 
is provided for the funeral of any veteran, except 
when military honors are prohibited under sec- 
tion 985(a) of this title. 

(b) Composition of Funeral Honors De- 
tails. — (1) The Secretary of each military de- 
partment shall ensure that a funeral honors de- 
tail for the funeral of a veteran consists of two 
or more persons. 

(2) At least two members of the funeral honors 
detail for a veteran's funeral shall be members 
of the armed forces (other than members in a re- 
tired status), at least one of whom shall be a 
member of the armed force of which the veteran 
was a member. The remainder of the detail may 
consist of members of the armed forces (includ- 
ing members in a retired status), or members of 
veterans organizations or other organizations 
approved for purposes of this section under regu- 
lations prescribed by the Secretary of Defense. 
Each member of the armed forces in the detail 
shall wear the uniform of the member's armed 
force while serving in the detail. 

(c) Ceremony. — A funeral honors detail shall, 
at a minimum, perform at the funeral a cere- 
mony that includes the folding of a United 
States flag and presentation of the flag to the 
veteran's family and the playing of Taps. Unless 
a bugler is a member of the detail, the funeral 
honors detail shall play a recorded version of 
Taps using audio equipment which the detail 
shall provide if adequate audio equipment is not 
otherwise available for use at the funeral. 

(d) Support. — (1) To support a funeral honors 
detail under this section, the Secretary of a 
military department may provide the following: 

(A) For a person who participates in a fu- 
neral honors detail (other than a person who is 
a member of the armed forces not in a retired 
status or an employee of the United States), 
either transportation (or reimbursement for 
transportation) and expenses or the daily sti- 
pend prescribed under paragraph (2). 

(B) For members of a veterans organization 
or other organization referred to in subsection 
(b)(2) and for members of the armed forces in 
a retired status, materiel, equipment, and 
training. 

(C) For members of a veterans organization 
or other organization referred to in subsection 
(b)(2), articles of clothing that, as determined 
by the Secretary concerned, are appropriate as 
a civilian uniform for persons participating in 
a funeral honors detail. 

(2) The Secretary of Defense shall prescribe 
annually a flat rate daily stipend for purposes of 
paragraph (1)(A). Such stipend shall be set at a 
rate so as to encompass typical costs for trans- 
portation and other miscellaneous expenses for 



persons participating in funeral honors details 
who are members of the armed forces in a re- 
tired status and other persons who are not mem- 
bers of the armed forces or employees of the 
United States. 

(3) A stipend paid under this subsection to a 
member of the armed forces in a retired status 
is in addition to any compensation to which the 
member is entitled under section 495(a)(2) of 
title 37 and any other compensation to which 
the member may be entitled. 

(e) Waiver Authority. — (1) The Secretary of 
Defense may waive any requirement provided in 
or pursuant to this section when the Secretary 
considers it necessary to do so to meet the re- 
quirements of war, national emergency, or a 
contingency operation or other military require- 
ments. The authority to make such a waiver 
may not be delegated to an official of a military 
department other than the Secretary of the 
military department and may not be delegated 
within the Office of the Secretary of Defense to 
an official at a level below Under Secretary of 
Defense. 

(2) Before or promptly after granting a waiver 
under paragraph (1), the Secretary shall trans- 
mit a notification of the waiver to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives. 

(f) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. Those regulations shall include the follow- 
ing: 

(1) A system for selection of units of the 
armed forces and other organizations to pro- 
vide funeral honors details. 

(2) Procedures for responding and coordi- 
nating responses to requests for funeral honors 
details. 

(3) Procedures for establishing standards and 
protocol. 

(4) Procedures for providing training and en- 
suring quality of performance. 

(g) Annual Report.— The Secretary of Defense 
shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives a re- 
port not later than January 31 of each year be- 
ginning with 2001 and ending with 2005 on the ex- 
perience of the Department of Defense under 
this section. Each such report shall provide data 
on the number of funerals supported under this 
section, the cost for that support, shown by 
manpower and other cost factors, and the num- 
ber and costs of funerals supported by each par- 
ticipating organization. The data in the report 
shall be presented in a standard format, regard- 
less of military department or other organiza- 
tion. 

(h) Veteran Defined. — In this section, the 
term "veteran" means a decedent who — 

(1) served in the active military, naval, or 
air service (as defined in section 101(24) of title 
38) and who was discharged or released there- 
from under conditions other than dishonor- 
able; or 

(2) was a member or former member of the 
Selected Reserve described in section 2301(f) of 
title 38. 

(Added Pub. L. 105-261, div. A, title V, § 567(b)(1), 
Oct. 17, 1998, 112 Stat. 2030; amended Pub. L. 
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106- 65, div. A, title V, § 578(a)(1), (b)-(e), (k)(l), 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 625-627, 
630, 774; Pub. L. 107-107, div. A, title V, §§ 561(a), 
564, Dec. 28, 2001, 115 Stat. 1119, 1120; Pub. L. 

107- 314, div. A, title V, §571, Deo. 2, 2002, 116 Stat. 
2556; Pub. L. 109-163, div. A, title VI, § 662(b)(4), 
Jan. 6, 2006, 119 Stat. 3315; Pub. L. 112-81, div. A, 
title VI, § 631(f)(4)(A), Deo. 31, 2011, 125 Stat. 
1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (d)(3). Pub. L. 112-81 substituted 
"495(a)(2)" for "435(a)(2)". See Codification note above. 

2006— Subsec. (a). Pub. L. 109-163 inserted ", except 
when military honors are prohibited under section 
985(a) of this title" before period at end. 

2002— Subsec. (d)(1). Pub. L. 107-314, §571(1), des- 
ignated existing provisions as par. (1) and substituted " 
To support a" for "To provide a". Former par. (1) redes- 
ignated (1)(A). 

Subsec. (d)(1)(A). Pub. L. 107-314, §571(2), redesignated 
par. (1) as subpar. (A) of par. (1) and amended it gener- 
ally. Prior to amendment, text read as follows: "Trans- 
portation, or reimbursement for transportation, and 
expenses for a person who participates in the funeral 
honors detail and is not a member of the armed forces 
or an employee of the United States." 

Subsec. (d)(1)(B). Pub. L. 107-314, §571(3), redesignated 
par. (2) as subpar. (B) of par. (1), substituted "For" for 
"Materiel, equipment, and training for", and inserted 
"and for members of the armed forces in a retired 
status, materiel, equipment, and training" before pe- 
riod at end. 

Subsec. (d)(1)(C). Pub. L. 107-314, §571(4), redesignated 
par. (3) as subpar. (C) of par. (1), substituted "For" for 
"Articles of clothing for", and inserted ", articles of 
clothing" after "subsection (b)(2)". 

Subsec. (d)(2), (3). Pub. L. 107-314, §571(5), added pars. 
(2) and (3). Former pars. (2) and (3) redesignated sub- 
pars. (B) and (C), respectively, of par. (1). 

2001— Subsec. (b)(2). Pub. L. 107-107, § 561(a), inserted 
"(other than members in a retired status)" after 
"members of the armed forces" in first sentence and in- 
serted "(including members in a retired status)," after 
"members of the armed forces" in second sentence. 

Subsec. (d)(3). Pub. L. 107-107, §564, added par. (3). 

1999— Pub. L. 106-65, §578(k)(l), substituted "Funeral 
honors functions at funerals for veterans" for "Honor 
guard details at funerals of veterans" as section catch- 
line. 

Subsec. (a). Pub. L. 106-65, § 578(a)(1), amended head- 
ing and text of subsec. (a) generally. Prior to amend- 
ment, text read as follows: "The Secretary of a mili- 
tary department shall, upon request, provide an honor 
guard detail (or ensure that an honor guard detail is 
provided) for the funeral of any veteran that occurs 
after December 31, 1999." 

Subsec. (b). Pub. L. 106-65, § 578(b), substituted "Fu- 
neral Honors Details" for "Honor Guard Details" in 
subsec. (b) heading, designated existing provisions as 
par. (1), substituted "a funeral honors detail" for "an 
honor guard detail" and "two or more persons." for 
"not less than three persons and (unless a bugler is part 
of the detail) has the capability to play a recorded ver- 
sion of Taps.", redesignated subsec. (c) as subsec. (b)(2), 
struck out former subsec. (c) heading "Persons Form- 
ing Honor Guards", and substituted "At least two 
members of the funeral honors detail for a veteran's fu- 



neral shall be members of the armed forces, at least one 
of whom shall be a member of the armed force of which 
the veteran was a member. The remainder of the de- 
tail" for "An honor guard detail" and "Each member of 
the armed forces in the detail shall wear the uniform of 
the member's armed force while serving in the detail." 
for "The Secretary of a military department may pro- 
vide transportation, or reimbursement for transpor- 
tation, and expenses for a person who participates in an 
honor guard detail under this section and is not a mem- 
ber of the armed forces or an employee of the United 
States." 

Subsec. (c). Pub. L. 106-65, § 578(c)(2), added subsec. 
(c). Former subsec. (c) redesignated subsec. (b)(2). 

Subsecs. (d), (e). Pub. L. 106-65, § 578(c)(2), added sub- 
sees, (d) and (e). Former subsecs. (d) and (e) redesig- 
nated (f) and (g), respectively. 

Subsec. (f). Pub. L. 106-65, § 578(d), amended heading 
and text of subsec. (f) generally. Prior to amendment, 
text read as follows: "The Secretary of Defense shall by 
regulation establish a system for selection of units of 
the armed forces and other organizations to provide 
honor guard details. The system shall place an empha- 
sis on balancing the funeral detail workload among the 
units and organizations providing honor guard details 
in an equitable manner as they are able to respond to 
requests for such details in terms of geographic proxim- 
ity and available resources. The Secretary shall pro- 
vide in such regulations that the armed force in which 
a veteran served shall not be considered to be a factor 
when selecting the military unit or other organization 
to provide an honor guard detail for the funeral of the 
veteran." 

Pub. L. 106-65, § 578(c)(1), redesignated subsec. (d) as 

(f) . Former subsec. (f) redesignated (h). 

Subsec. (g). Pub. L. 106-65, §1067(1), substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

Pub. L. 106-65, § 578(c)(1), redesignated subsec. (e) as 

(g) . 

Subsec. (h). Pub. L. 106-65, § 578(e), amended heading 
and text of subsec. (h) generally. Prior to amendment, 
text read as follows: "In this section, the term 'vet- 
eran' has the meaning given that term in section 101(2) 
of title 38." 

Pub. L. 106-65, § 578(c)(1), redesignated subsec. (f) as 

(h) . 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-163 applicable with re- 
spect to funerals and burials that occur on or after Jan. 
6, 2006, see section 662(e) of Pub. L. 109-163, set out as 
a note under section 985 of this title. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 578(a)(2), Oct. 5, 1999, 
113 Stat. 625, provided that: "Section 1491(a) of title 10, 
United States Code, as amended by paragraph (1), shall 
apply with respect to funerals that occur after Decem- 
ber 31, 1999." 
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Sec. 

Amendments 

2009— Pub. L. 111-84, dlv. A, title V, § 541(b), Oct. 28, 
2009, 123 Stat. 2298, substituted "Program to resolve 
preenactment missing person cases" for 
"Preenactment cases" in item 1509. 

1996— Pub. L. 104-201, div. A, title V, § 578(f)(2)(B), 
Sept. 23, 1996, 110 Stat. 253V, struck out ", special inter- 
est" after "Preenactment" in item 1509. 

§ 1501. System for accounting for missing persons 

(a) Responsibility for Missing Personnel. — 
(1) The Secretary of Defense shall designate 
within the Office of the Secretary of Defense an 
official as the Deputy Assistant Secretary of De- 
fense for Prisoner of War/Missing Personnel Af- 
fairs to have responsibility for Department of 
Defense matters relating to missing persons. 
Subject to the authority, direction, and control 
of the Secretary of Defense, the responsibilities 
of the official designated under this paragraph 
shall include — 

(A) policy, control, and oversight within the 
Department of Defense of the entire process 
for investigation and recovery related to miss- 
ing persons (including matters related to 
search, rescue, escape, and evasion); 

(B) policy, control, and oversight of the pro- 
gram established under section 1509 of this 
title, as well as the accounting for missing 
persons (including locating, recovering, and 
identifying missing persons or their remains 
after hostilities have ceased); and 

(C) coordination for the Department of De- 
fense with other departments and agencies of 
the United States on all matters concerning 
missing persons. 

(2) The official designated under paragraph (1) 
shall also serve as the Director, Defense Pris- 
oner of War/Missing Personnel Office, as estab- 
lished under paragraph (6)(A), exercising author- 
ity, direction, and control over that activity. 

(3) In carrying out the responsibilities estab- 
lished under this subsection, the official des- 
ignated under paragraph (1) and (2) shall be re- 
sponsible for the coordination for such purposes 
within the Department of Defense among the 
military departments, the Joint Staff, and the 
commanders of the combatant commands. 

(4) The designated official shall establish poli- 
cies, which shall apply uniformly throughout 
the Department of Defense, for personnel recov- 
ery (including search, rescue, escape, and eva- 
sion) and for personnel accounting (including lo- 
cating, recovering, and identifying missing per- 
sons or their remains after hostilities have 
ceased). 

(5) The designated official shall establish pro- 
cedures to be followed by Department of Defense 
boards of inquiry, and by officials reviewing the 
reports of such boards, under this chapter. 

(6) (A) The Secretary of Defense shall establish 
an activity to account for personnel who are 
missing or whose remains have not been recov- 
ered from the conflict in which they were lost. 
This activity shall be known as the Defense 
Prisoner of War/Missing Personnel Office. The 
Secretary of Defense shall ensure that the activ- 
ity is provided sufficient military and civilian 
personnel, and sufficient funding, to enable the 
activity to fully perform the complete range of 



missions of the activity. The Secretary shall en- 
sure that Department of Defense programming, 
planning, and budgeting procedures are struc- 
tured so as to ensure compliance with the pre- 
ceding sentence for each fiscal year. 

(B) (i) For any fiscal year, the number of mili- 
tary and civilian personnel, whether temporary 
or permanent, assigned or detailed activity may 
not be less than the number requested in the 
President's budget for fiscal year 2003, unless a 
level below such number is expressly required by 
law. 

(ii) If for any reason the number of military 
and civilian personnel assigned or detailed ac- 
tivity should fall below the required level under 
clause (i), the Secretary of Defense shall 
promptly notify the Committees on Armed Serv- 
ices of the Senate and House of Representatives 
of the number of personnel so assigned or de- 
tailed and of the Secretary's plan to restore the 
staffing level of the activity to at least the re- 
quired minimum number under clause (i). The 
Secretary shall publish such notice and plan in 
the Federal Register. 

(C) For any fiscal year, the level of funding al- 
located to the activity within the Department of 
Defense may not be below the level requested for 
such purposes in the President's budget for fis- 
cal year 2003, unless such a level of funding is 
expressly required by law. 

(b) Uniform DoD Procedures.— (1) The Sec- 
retary of Defense shall prescribe procedures, to 
apply uniformly throughout the Department of 
Defense, for — 

(A) the determination of the status of per- 
sons described in subsection (c); and 

(B) for the systematic, comprehensive, and 
timely collection, analysis, review, dissemina- 
tion, and periodic update of information relat- 
ed to such persons. 

(2) Such procedures may provide for the dele- 
gation by the Secretary of Defense of any re- 
sponsibility of the Secretary under this chapter 
to the Secretary of a military department. 

(3) Such procedures shall be prescribed in a 
single directive applicable to all elements of the 
Department of Defense. 

(4) As part of such procedures, the Secretary 
may provide for the extension, on a case-by-case 
basis, of any time limit specified in section 1502, 
1503, or 1504 of this title. Any such extension 
may not be for a period in excess of the period 
with respect to which the extension is provided. 
Subsequent extensions may be provided on the 
same basis. 

(c) Covered Persons. — (1) Section 1502 of this 
title applies in the case of any member of the 
armed forces on active duty — 

(A) who becomes involuntarily absent as a 
result of a hostile action or under circum- 
stances suggesting that the involuntary ab- 
sence is a result of a hostile action; and 

(B) whose status is undetermined or who is 
unaccounted for. 

(2) Section 1502 of this title applies in the case 
of any other person who is a citizen of the 
United States and a civilian officer or employee 
of the Department of Defense or (subject to 
paragraph (3)) an employee of a contractor of 
the Department of Defense — 



Page 913 



TITLE 10— ARMED FORCES 



§1501 



(A) who serves in direct support of, or ac- 
companies, the armed forces in the field under 
orders and becomes involuntarily absent as a 
result of a hostile action or under circum- 
stances suggesting that the involuntary ab- 
sence is a result of a hostile action; and 

(B) whose status is undetermined or who is 
unaccounted for. 

(3) The Secretary of Defense shall determine, 
with regard to a pending or ongoing military op- 
eration, the specific employees, or groups of em- 
ployees, of contractors of the Department of De- 
fense to be considered to be covered by this sub- 
section. 

(d) Primary Next of Kin. — The individual who 
is primary next of kin of any person described in 
subsection (c) may for purposes of this chapter 
designate another individual to act on behalf of 
that individual as primary next of kin. The Sec- 
retary concerned shall treat an individual so 
designated as if the individual designated were 
the primary next of kin for purposes of this 
chapter. A designation under this subsection 
may be revoked at any time by the person who 
made the designation. 

(e) Termination of Applicability of Proce- 
dures When Missing Person Is Accounted 
for. — The provisions of this chapter relating to 
boards of inquiry and to the actions by the Sec- 
retary concerned on the reports of those boards 
shall cease to apply in the case of a missing per- 
son upon the person becoming accounted for or 
otherwise being determined to be in a status 
other than missing. 

(f) Secretary Concerned. — In this chapter, 
the term "Secretary concerned" includes, in the 
case of a civilian officer or employee of the De- 
partment of Defense or an employee of a con- 
tractor of the Department of Defense, the Sec- 
retary of the military department or head of the 
element of the Department of Defense employ- 
ing the officer or employee or contracting with 
the contractor, as the case may be. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 336; amended Pub. L. 
104-201, div. A, title V, § 578(a)(1), Sept. 23, 1996, 
110 Stat. 2536; Pub. L. 105-85, div. A, title V, 
§ 599(a)(1), Nov. 18, 1997, 111 Stat. 1766; Pub. L. 
106-65, div. A, title X, § 1066(a)(13), Oct. 5, 1999, 
113 Stat. 771; Pub. L. 107-314, div. A, title V, §551, 
Dec. 2, 2002, 116 Stat. 2551; Pub. L. 108-375, div. A, 
title V, § 582(a), Oct. 28, 2004, 118 Stat. 1928; Pub. 
L. 111-383, div. A, title IX, § 901(g), Jan. 7, 2011, 
124 Stat. 4322.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 901(g)(1), sub- 
stituted "Responsibility for Missing Personnel" for 
"Office for Missing Personnel" in heading. 

Subsec. (a)(1). Pub. L. 111-383, §901(g)(2)(A)-(C), in in- 
troductory provisions, substituted "designate within 
the Office of the Secretary of Defense an official as the 
Deputy Assistant Secretary of Defense for Prisoner of 
War/Missing Personnel Affairs to have responsibility 
for Department of Defense matters" for "establish 
within the Office of the Secretary of Defense an office 
to have responsibility for Department of Defense pol- 
icy", struck out "Such office shall be known as the De- 
fense Prisoner of War/Missing Personnel Office." after 
"persons.", and substituted "of the official designated 
under this paragraph" for "of the office". 

Subsec. (a)(1)(B), (C). Pub. L. 111-383, 
§901(g)(2)(D)-(F), added subpar. (B) and redesignated 
former subpar. (B) as (C). 



Subsec. (a)(2). Pub. L. 111-383, § 901(g)(4), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (a)(3). Pub. L. 111-383, § 901(g)(3), (5), redesig- 
nated par. (2) as (3), struck out "of the office" after 
"responsibilities", and substituted "official designated 
under paragraph (1) and (2)" for "head of the office". 
Former par. (3) redesignated (4). 

Subsec. (a)(4). Pub. L. 111-383, § 901(g)(3), (6), redesig- 
nated par. (3) as (4), substituted "designated official" 
for "office", and inserted "and for personnel account- 
ing (including locating, recovering, and identifying 
missing persons or their remains after hostilities have 
ceased)" after "evasion)". Former par. (4) redesignated 
(5). 

Subsec. (a)(5). Pub. L. 111-383, § 901(g)(3), (7), redesig- 
nated par. (4) as (5) and substituted "designated offi- 
cial" for "office". Former par. (5) redesignated (6). 

Subsec. (a)(6). Pub. L. 111-383, § 901(g)(3), redesignated 
par. (5) as (6). 

Subsec. (a)(6)(A). Pub. L. 111-383, §901(g)(8)(A)(ii), 
which directed the substitution of "activity" for "of- 
fice" both places appearing, was executed by making 
the substitution in three places to reflect the probable 
intent of Congress. 

Pub. L. 111-383, §901(g)(8)(A)(i), inserted "The Sec- 
retary of Defense shall establish an activity to account 
for personnel who are missing or whose remains have 
not been recovered from the conflict in which they 
were lost. This activity shall be known as the Defense 
Prisoner of War/Missing Personnel Office." after "(A)". 

Subsec. (a)(6)(B)(i). Pub. L. 111-383, § 901(g)(8)(B), sub- 
stituted "activity" for "to the office". 

Subsec. (a)(6)(B)(ii). Pub. L. 111-383, § 901(g)(8)(C), sub- 
stituted "activity" for "to the office" and "of the ac- 
tivity" for "of the office". 

Subsec. (a)(6)(C). Pub. L. 111-383, § 901(g)(8)(D), sub- 
stituted "activity" for "office". 

2004— Subsec. (a)(5)(B). Pub. L. 108-375 designated ex- 
isting provisions as cl. (i), inserted ", whether tem- 
porary or permanent," after "civilian personnel", and 
added cl. (ii). 

2002— Subsec. (a)(1). Pub. L. 107-314, § 551(b), inserted 
"Such office shall be known as the Defense Prisoner of 
War/Missing Personnel Office." after first sentence. 

Subsec. (a)(5). Pub. L. 107-314, § 551(a), added par. (5). 

1999— Subsec. (d). Pub. L. 106-65 substituted "de- 
scribed" for "prescribed" in first sentence. 

1997— Subsec. (c). Pub. L. 105-85, § 599(a)(1)(A), added 
subsec. (c) and struck out former subsec. (c) which read 
as follows: 

"(c) Covered Persons.— Section 1502 of this title ap- 
plies in the case of any member of the armed forces on 
active duty who becomes involuntarily absent as a re- 
sult of a hostile action, or under circumstances sug- 
gesting that the involuntary absence is a result of a 
hostile action, and whose status is undetermined or 
who is unaccounted for." 

Subsec. (f). Pub. L. 105-85, § 599(a)(1)(B), added subsec. 
(f). 

1996— Subsec. (c). Pub. L. 104-201, § 578(a)(1)(A), sub- 
stituted "applies in the case of" for "applies in the case 
of the following persons:" and "any member" for "(1) 
Any member" and struck out par. (2) which read as fol- 
lows: "Any civilian employee of the Department of De- 
fense, and any employee of a contractor of the Depart- 
ment of Defense, who serves with or accompanies the 
armed forces in the field under orders who becomes in- 
voluntarily absent as a result of a hostile action, or 
under circumstances suggesting that the involuntary 
absence is a result of a hostile action, and whose status 
is undetermined or who is unaccounted for." 

Subsec. (f). Pub. L. 104-201, § 578(a)(1)(B), struck out 
subsec. (f) which read as follows: 

"(f) Secretary Concerned. — In this chapter, the 
term 'Secretary concerned' includes, in the case of a ci- 
vilian employee of the Department of Defense or con- 
tractor of the Department of Defense, the Secretary of 
the military department or head of the element of the 
Department of Defense employing the employee or con- 
tracting with the contractor, as the case may be." 
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Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Recovery and Identification of Remains of Certain 
World War II Servicemen Lost in Pacific Thea- 
ter of Operations 

Pub. L. 106-65, div. A, title V, §576, Oct. 5, 1999, 113 
Stat. 624, as amended by Pub. L. 107-107, div. A, title X, 
§ 1048(g)(3), Dec. 28, 2001, 115 Stat. 1228, provided that: 

"(a) Recovery of Remains. — (1) The Secretary of De- 
fense shall make every reasonable effort to search for, 
recover, and identify the remains of United States serv- 
icemen lost in the Pacific theater of operations during 
World War II (including in New Guinea) while engaged 
in flight operations. 

"(2) In order to provide high priority to carrying out 
paragraph (1), the Secretary of Defense shall consider 
increasing the number of personnel assigned to the 
Central Identification Laboratory, Hawaii. 

"(3) Not later than September 30, 2000, the Secretary 
shall submit to Congress a report setting forth the ef- 
forts made to accomplish the objectives specified in 
paragraph (1). The Secretary shall include in the report 
a statement of the backlog of cases at the Central Iden- 
tification Laboratory, Hawaii, shown by conflict, and 
the status of the joint manning plan required by sec- 
tion 566(c) of the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999 (Public Law 
105-261; 112 Stat. 2029). 

"(b) Diplomatic Intervention if Required. — The 
Secretary of State, upon request by the Secretary of 
Defense, shall work with officials of governments of na- 
tions in the area that was covered by the Pacific thea- 
ter of operations of World War II to seek to overcome 
any diplomatic obstacles that may impede the Sec- 
retary of Defense from carrying out the objectives 
specified in subsection (a)(1)." 

POW/MIA Intelligence Analysis 

Pub. L. 105-85, div. A, title IX, §934, Nov. 18, 1997, 111 
Stat. 1866, as amended by Pub. L. 106-65, div. A, title X, 
§ 1066(c)(4), Oct. 5, 1999, 113 Stat. 773, provided that: 

"(a) Intelligence Analysis. — The Director of Cen- 
tral Intelligence, in consultation with the Secretary of 
Defense, shall provide intelligence analysis on matters 
concerning prisoners of war and missing persons (as de- 
fined in chapter 76 of title 10, United States Code) to all 
departments and agencies of the Federal Government 
involved in such matters. 

"(b) Use of Intelligence in Analysis of POW/MIA 
Cases in Department of Defense. — The Secretary of 
Defense shall ensure that the Defense Prisoner of War/ 
Missing Personnel Office of the Department of Defense 
takes into full account all intelligence regarding mat- 
ters concerning prisoners of war and missing persons 
(as defined in chapter 76 of title 10, United States Code) 
in analyzing cases involving such persons." 

[Reference to the Director of Central Intelligence or 
the Director of the Central Intelligence Agency in the 
Director's capacity as the head of the intelligence com- 
munity deemed to be a reference to the Director of Na- 
tional Intelligence. Reference to the Director of Cen- 
tral Intelligence or the Director of the Central Intel- 
ligence Agency in the Director's capacity as the head of 
the Central Intelligence Agency deemed to be a ref- 
erence to the Director of the Central Intelligence Agen- 
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as 
a note under section 401 of Title 50, War and National 
Defense.] 

Congressional Statement of Purpose 

Section 569(a) of Pub. L. 104-106 provided that: "The 
purpose of this section [enacting this chapter and sec- 
tion 655 of this title, amending sections 552, 553, 555, and 
556 of Title 37, Pay and Allowances of the Uniformed 
Services, and enacting provisions set out as a note 
under section 5561 of Title 5, Government Organization 



and Employees] is to ensure that any member of the 
Armed Forces (and any Department of Defense civilian 
employee or contractor employee who serves with or 
accompanies the Armed Forces in the field under or- 
ders) who becomes missing or unaccounted for is ulti- 
mately accounted for by the United States and, as a 
general rule, is not declared dead solely because of the 
passage of time." 

§ 1502. Missing persons: initial report 

(a) PRELIMINARY ASSESSMENT AND RECOM- 
MENDATION by Commander. — After receiving in- 
formation that the whereabouts and status of a 
person described in section 1501(c) of this title is 
uncertain and that the absence of the person 
may be involuntary, the commander of the unit, 
facility, or area to or in which the person is as- 
signed shall make a preliminary assessment of 
the circumstances. If, as a result of that assess- 
ment, the commander concludes that the person 
is missing, the commander shall — 

(1) recommend that the person be placed in 
a missing status; and 

(2) not later than 10 days after receiving 
such information, transmit a report contain- 
ing that recommendation to the Secretary 
concerned in accordance with procedures pre- 
scribed under section 1501(b) of this title. 

(b) Transmission of Advisory Copy to Thea- 
ter Component Commander.— When transmit- 
ting a report under subsection (a)(2) recommend- 
ing that a person be placed in a missing status, 
the commander transmitting that report shall 
transmit an advisory copy of the report to the 
theater component commander with jurisdiction 
over the missing person. 

(c) Safeguarding and Forwarding of Rec- 
ords. — A commander making a preliminary as- 
sessment under subsection (a) with respect to a 
missing person shall (in accordance with proce- 
dures prescribed under section 1501 of this title) 
safeguard and forward for official use any infor- 
mation relating to the whereabouts and status 
of the missing person that results from the pre- 
liminary assessment or from actions taken to 
locate the person. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 338; amended Pub. L. 
104-201, div. A, title V, § 578(b)(1), Sept. 23, 1996, 
110 Stat. 2536; Pub. L. 105-85, div. A, title V, 
§ 599(b)(1), Nov. 18, 1997, 111 Stat. 1768.) 

Amendments 

1997— Subsecs. (b), (c). Pub. L. 105-85 added subsec. (b) 
and redesignated former subsec. (b) as (c). 

1996— Subsec. (a)(2). Pub. L. 104-201, § 578(b)(1)(A), sub- 
stituted "10 days" for "48 hours" and "Secretary con- 
cerned" for "theater component commander with juris- 
diction over the missing person". 

Subsec. (b). Pub. L. 104-201, § 578(b)(1)(D), struck out 
at end "The theater component commander through 
whom the report with respect to the missing person is 
transmitted under subsection (b) shall ensure that all 
pertinent information relating to the whereabouts and 
status of the missing person that results from the pre- 
liminary assessment or from actions taken to locate 
the person is properly safeguarded to avoid loss, dam- 
age, or modification." 

Pub. L. 104-201, § 578(b)(1)(B), (C), redesignated subsec. 
(c) as (b) and struck out former subsec. (b) which read 
as follows: "Transmission Through Theater Compo- 
nent Commander. — Upon reviewing a report under sub- 
section (a) recommending that a person be placed in a 
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missing status, the theater component commander 
shall ensure that all necessary actions are being taken, 
and all appropriate assets are being used, to resolve the 
status of the missing person. Not later than 14 days 
after receiving the report, the theater component com- 
mander shall forward the report to the Secretary of De- 
fense or the Secretary concerned in accordance with 
procedures prescribed under section 1501(b) of this title. 
The theater component commander shall include with 
such report a certification that all necessary actions 
are being taken, and all appropriate assets are being 
used, to resolve the status of the missing person." 

Subsec. (c). Pub. L. 104-201, § 578(b)(1)(C), redesignated 
subsec. (c) as (b). 

§ 1503. Actions of Secretary concerned; initial 
board inquiry 

(a) Determination by Secretary. — Upon re- 
ceiving a recommendation under section 1502(a) 
of this title that a person be placed in a missing 
status, the Secretary receiving the recom- 
mendation shall review the recommendation 
and, not later than 10 days after receiving such 
recommendation, shall appoint a board under 
this section to conduct an inquiry into the 
whereabouts and status of the person. 

(b) Inquiries Involving More Than One Miss- 
ing Person. — If it appears to the Secretary who 
appoints a board under this section that the ab- 
sence or missing status of two or more persons 
is factually related, the Secretary may appoint 
a single board under this section to conduct the 
inquiry into the whereabouts and status of all 
such persons. 

(c) Composition. — (1) A board appointed under 
this section to inquire into the whereabouts and 
status of a person shall consist of at least one 
individual described in paragraph (2) who has ex- 
perience with and understanding of military op- 
erations or activities similar to the operation or 
activity in which the person disappeared. 

(2) An individual referred to in paragraph (1) is 
the following: 

(A) A military officer, in the case of an in- 
quiry with respect to a member of the armed 
forces. 

(B) A civilian, in the case of an inquiry with 
respect to a civilian employee of the Depart- 
ment of Defense or of a contractor of the De- 
partment of Defense. 

(3) An individual may be appointed as a mem- 
ber of a board under this section only if the indi- 
vidual has a security clearance that affords the 
individual access to all information relating to 
the whereabouts and status of the missing per- 
sons covered by the inquiry. 

(4) A Secretary appointing a board under this 
subsection shall, for purposes of providing legal 
counsel to the board, assign to the board a judge 
advocate, or appoint to the board an attorney, 
who has expertise in the law relating to missing 
persons, the determination of death of such per- 
sons, and the rights of family members and de- 
pendents of such persons. 

(d) Duties of Board.— A board appointed to 
conduct an inquiry into the whereabouts and 
status of a missing person under this section 
shall — 

(1) collect, develop, and investigate all facts 
and evidence relating to the disappearance or 
whereabouts and status of the person; 



(2) collect appropriate documentation of the 
facts and evidence covered by the board's in- 
vestigation; 

(3) analyze the facts and evidence, make 
findings based on that analysis, and draw con- 
clusions as to the current whereabouts and 
status of the person; and 

(4) with respect to each person covered by 
the inquiry, recommend to the Secretary who 
appointed the board that — 

(A) the person be placed in a missing 
status; or 

(B) the person be declared to have de- 
serted, to be absent without leave, or (sub- 
ject to the requirements of section 1507 of 
this title) to be dead. 

(e) Board Proceedings. — During the proceed- 
ings of an inquiry under this section, a board 
shall — 

(1) collect, record, and safeguard all facts, 
documents, statements, photographs, tapes, 
messages, maps, sketches, reports, and other 
information (whether classified or unclassi- 
fied) relating to the whereabouts and status of 
each person covered by the inquiry; 

(2) gather information relating to actions 
taken to find the person, including any evi- 
dence of the whereabouts and status of the 
person arising from such actions; and 

(3) maintain a record of its proceedings. 

(f) Counsel for Missing Person. — (1) The Sec- 
retary appointing a board to conduct an inquiry 
under this section shall appoint counsel to rep- 
resent each person covered by the inquiry or, in 
a case covered by subsection (b), one counsel to 
represent all persons covered by the inquiry. 
Counsel appointed under this paragraph may be 
referred to as "missing person's counsel" and 
represents the interests of the person covered by 
the inquiry (and not any member of the person's 
family or other interested parties). The identity 
of counsel appointed under this paragraph for a 
missing person shall be made known to the 
missing person's primary next of kin and any 
other previously designated person of the per- 
son. 

(2) To be appointed as a missing person's coun- 
sel, a person must — 

(A) have the qualifications specified in sec- 
tion 827(b) of this title (article 27(b) of the Uni- 
form Code of Military Justice) for trial coun- 
sel or defense counsel detailed for a general 
court-martial; 

(B) have a security clearance that affords 
the counsel access to all information relating 
to the whereabouts and status of the person or 
persons covered by the inquiry; and 

(C) have expertise in the law relating to 
missing persons, the determination of the 
death of such persons, and the rights of family 
members and dependents of such persons. 

(3) A missing person's counsel — 

(A) shall have access to all facts and evi- 
dence considered by the board during the pro- 
ceedings under the inquiry for which the coun- 
sel is appointed; 

(B) shall observe all official activities of the 
board during such proceedings; 

(C) may question witnesses before the board; 
and 
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(D) shall monitor the deliberations of the 
board. 

(4) A missing person's counsel shall assist the 
board in ensuring that all appropriate informa- 
tion concerning the case is collected, logged, 
filed, and safeguarded. The primary next of kin 
of a missing person and any other previously 
designated person of the missing person shall 
have the right to submit information to the 
missing person's counsel relative to the dis- 
appearance or status of the missing person. 

(5) A missing person's counsel shall review the 
report of the board under subsection (h) and sub- 
mit to the Secretary concerned who appointed 
the board an independent review of that report. 
That review shall be made an official part of the 
record of the board. 

(g) Access to Proceedings. — The proceedings 
of a board during an inquiry under this section 
shall be closed to the public (including, with re- 
spect to the person covered by the inquiry, the 
primary next of kin, other members of the im- 
mediate family, and any other previously des- 
ignated person of the person). 

(h) Report. — (1) A board appointed under this 
section shall submit to the Secretary who ap- 
pointed the board a report on the inquiry carried 
out by the board. The report shall include — 

(A) a discussion of the facts and evidence 
considered by the board in the inquiry; 

(B) the recommendation of the board under 
subsection (d) with respect to each person cov- 
ered by the report; and 

(C) disclosure of whether classified docu- 
ments and information were reviewed by the 
board or were otherwise used by the board in 
forming recommendations under subparagraph 
(B). 

(2) A board shall submit a report under this 
subsection with respect to the inquiry carried 
out by the board not later than 30 days after the 
date of the appointment of the board to carry 
out the inquiry. The report may include a classi- 
fied annex. 

(3) The Secretary of Defense shall prescribe 
procedures for the release of a report submitted 
under this subsection with respect to a missing 
person. Such procedures shall provide that the 
report may not be made public (except as pro- 
vided for in subsection (j)) until one year after 
the date on which the report is submitted. 

(i) Determination by Secretary.— (1) Not 
later than 30 days after receiving a report from 
a board under subsection (h), the Secretary re- 
ceiving the report shall review the report. 

(2) In reviewing a report under paragraph (1), 
the Secretary shall determine whether or not 
the report is complete and free of administrative 
error. If the Secretary determines that the re- 
port is incomplete, or that the report is not free 
of administrative error, the Secretary may re- 
turn the report to the board for further action 
on the report by the board. 

(3) Upon a determination by the Secretary 
that a report reviewed under this subsection is 
complete and free of administrative error, the 
Secretary shall make a determination concern- 
ing the status of each person covered by the re- 
port, including whether the person shall — 

(A) be declared to be missing; 



(B) be declared to have deserted; 

(C) be declared to be absent without leave; 
or 

(D) be declared to be dead. 

(j) Report to Family Members and Other In- 
terested Persons. — Not later than 30 days after 
the date on which the Secretary concerned 
makes a determination of the status of a person 
under subsection (i), the Secretary shall take 
reasonable actions to — 

(1) provide to the primary next of kin, the 
other members of the immediate family, and 
any other previously designated person of the 
person — 

(A) an unclassified summary of the unit 
commander's report with respect to the per- 
son under section 1502(a) of this title; and 

(B) the report of the board (including the 
names of the members of the board) under 
subsection (h); and 

(2) inform each individual referred to in 
paragraph (1) that the United States will con- 
duct a subsequent inquiry into the where- 
abouts and status of the person on or about 
one year after the date of the first official no- 
tice of the disappearance of the person, unless 
information becomes available sooner that 
may result in a change in status of the person. 

(k) Treatment of Determination. — Any de- 
termination of the status of a missing person 
under subsection (i) shall be treated as the de- 
termination of the status of the person by all de- 
partments and agencies of the United States. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 338; amended Pub. L. 
104-201, div. A, title V, § 578(a)(2), (b)(2), Sept. 23, 
1996, 110 Stat. 2536; Pub. L. 105-85, div. A, title V, 
§ 599(a)(2), (d), Nov. 18, 1997, 111 Stat. 1767, 1769.) 

Amendments 

1997— Subsec. (c)(1). Pub. L. 105-85, § 599(a)(2)(A), sub- 
stituted "one Individual described in paragraph (2)" for 
"one military officer". 

Subsec. (c)(2) to (4). Pub. L. 105-85, § 599(a)(2)(B), (C), 
added par. (2) and redesignated former pars. (2) and (3) 
as (3) and (4), respectively. 

Subsec. (f)(1). Pub. L. 105-85, § 599(d)(1), inserted at 
end "The Identity of counsel appointed under this para- 
graph for a missing person shall be made known to the 
missing person's primary next of kin and any other pre- 
viously designated person of the person." 

Subsec. (f)(4). Pub. L. 105-85, § 599(d)(2), inserted at 
end "The primary next of kin of a missing person and 
any other previously designated person of the missing 
person shall have the right to submit Information to 
the missing person's counsel relative to the disappear- 
ance or status of the missing person." 

1996— Subsec. (a). Pub. L. 104-201, § 578(b)(2), sub- 
stituted "section 1502(a)" for "section 1502(b)". 

Subsec. (c)(1). Pub. L. 104-201, § 578(a)(2)(A), sub- 
stituted "one military officer" for "one individual de- 
scribed In paragraph (2)". 

Subsec. (c)(2) to (4). Pub. L. 104-201, § 578(a)(2)(B), (C), 
redesignated pars. (3) and (4) as (2) and (3), respectively, 
and struck out former par. (2) which read as follows: 
"An individual referred to in paragraph (1) Is the fol- 
lowing: 

"(A) A military officer, in the case of an inquiry 
with respect to a member of the armed forces. 

"(B) A civilian, in the case of an inquiry with re- 
spect to a civilian employee of the Department of De- 
fense or of a contractor of the Department of De- 
fense." 
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§ 1504. Subsequent board of inquiry 

(a) Additional Board. — If information that 
may result in a change of status of a person cov- 
ered by a determination under section 1503(i) of 
this title becomes available within one year 
after the date of the transmission of a report 
with respect to the person under section 
1502(a)(2) of this title, the Secretary concerned 
shall appoint a board under this section to con- 
duct an inquiry into the information. 

(b) Date of Appointment. — The Secretary 
concerned shall appoint a board under this sec- 
tion to conduct an inquiry into the whereabouts 
and status of a missing- person on or about one 
year after the date of the transmission of a re- 
port concerning the person under section 
1502(a)(2) of this title. 

(c) Combined Inquiries. — If it appears to the 
Secretary concerned that the absence or status 
of two or more persons is factually related, the 
Secretary may appoint one board under this sec- 
tion to conduct the inquiry into the where- 
abouts and status of such persons. 

(d) Composition. — (1) A board appointed under 
this section shall be composed of at least three 
members as follows: 

(A) In the case of a board that will inquire 
into the whereabouts and status of one or 
more members of the armed forces (and no ci- 
vilians described in subparagraph (B)), the 
board shall be composed of officers having the 
grade of major or lieutenant commander or 
above. 

(B) In the case of a board that will inquire 
into the whereabouts and status of one or 
more civilian employees of the Department of 
Defense or contractors of the Department of 
Defense (and no members of the armed forces), 
the board shall be composed of — 

(i) not less than three employees of the De- 
partment of Defense whose rate of annual 
pay is equal to or greater than the rate of 
annual pay payable for grade GS-13 of the 
General Schedule under section 5332 of title 
5; and 

(ii) such members of the armed forces as 
the Secretary considers advisable. 

(C) In the case of a board that will inquire 
into the whereabouts and status of both one or 
more members of the armed forces and one or 
more civilians described in subparagraph (B) — 

(i) the board shall include at least one offi- 
cer described in subparagraph (A) and at 
least one employee of the Department of De- 
fense described in subparagraph (B)(i); and 

(ii) the ratio of such officers to such em- 
ployees on the board shall be roughly pro- 
portional to the ratio of the number of mem- 
bers of the armed forces who are subjects of 
the board's inquiry to the number of civil- 
ians who are subjects of the board's inquiry. 

(2) The Secretary concerned shall designate 
one member of a board appointed under this sec- 
tion as president of the board. The president of 
the board shall have a security clearance that 
affords the president access to all information 
relating to the whereabouts and status of each 
person covered by the inquiry. 

(3) One member of each board appointed under 
this subsection shall be an individual who — 



(A) has an occupational specialty similar to 
that of one or more of the persons covered by 
the inquiry; and 

(B) has an understanding of and expertise in 
the type of official activities that one or more 
such persons were engaged in at the time such 
person or persons disappeared. 

(4) The Secretary who appoints a board under 
this subsection shall, for purposes of providing 
legal counsel to the board, assign to the board a 
judge advocate, or appoint to the board an at- 
torney, with the same qualifications as specified 
in section 1503(c)(4) of this title. 

(e) Duties of Board.— A board appointed 
under this section to conduct an inquiry into 
the whereabouts and status of a person shall — 

(1) review the reports with respect to the 
person transmitted under section 1502(a)(2) of 
this title and submitted under section 1503(h) 
of this title; 

(2) collect and evaluate any document, fact, 
or other evidence with respect to the where- 
abouts and status of the person that has be- 
come available since the determination of the 
status of the person under section 1503 of this 
title; 

(3) draw conclusions as to the whereabouts 
and status of the person; 

(4) determine on the basis of the activities 
under paragraphs (1) and (2) whether the 
status of the person should be continued or 
changed; and 

(5) submit to the Secretary concerned a re- 
port describing the findings and conclusions of 
the board, together with a recommendation 
for a determination by the Secretary concern- 
ing the whereabouts and status of the person. 

(f) Counsel for Missing Persons.— (1) When 
the Secretary concerned appoints a board to 
conduct an inquiry under this section, the Sec- 
retary shall appoint counsel to represent each 
person covered by the inquiry. The identity of 
counsel appointed under this paragraph for a 
missing person shall be made known to the 
missing person's primary next of kin and any 
other previously designated person of the per- 
son. 

(2) A person appointed as counsel under this 
subsection shall meet the qualifications and 
have the duties set forth in section 1503(f) of this 
title for a missing person's counsel appointed 
under that section. 

(3) The review of the report of a board on an 
inquiry that is submitted by such counsel shall 
be made an official part of the record of the 
board with respect to the inquiry. 

(g) Attendance of Family Members and Cer- 
tain Other Interested Persons at Proceed- 
ings. — (1) With respect to any person covered by 
an inquiry under this section, the primary next 
of kin, other members of the immediate family, 
and any other previously designated person of 
the person may attend the proceedings of the 
board during the inquiry. 

(2) The Secretary concerned shall take reason- 
able actions to notify each individual referred to 
in paragraph (1) of the opportunity to attend the 
proceedings of a board. Such notice shall be pro- 
vided not less than 60 days before the first meet- 
ing of the board. 
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(3) An individual who receives notice under 
paragraph (2) shall notify the Secretary of the 
intent, if any, of that individual to attend the 
proceedings of the board not later than 21 days 
after the date on which the individual receives 
the notice. 

(4) Each individual who notifies the Secretary 
under paragraph (3) of the individual's intent to 
attend the proceedings of the board — 

(A) in the case of an individual who is the 
primary next of kin or the previously des- 
ignated person, may attend the proceedings of 
the board with private counsel; 

(B) shall have access to the personnel file of 
the missing person, to unclassified reports, if 
any, of the board appointed under section 1503 
of this title to conduct the inquiry into the 
whereabouts and status of the person, and to 
any other unclassified information or docu- 
ments relating to the whereabouts and status 
of the person; 

(C) shall be afforded the opportunity to 
present information at the proceedings of the 
board that such individual considers to be rel- 
evant to those proceedings; and 

(D) subject to paragraph (5), shall be given 
the opportunity to submit in writing an objec- 
tion to any recommendation of the board 
under subsection (i) as to the status of the 
missing person. 

(5) (A) Individuals who wish to file objections 
under paragraph (4)(D) to any recommendation 
of the board shall — 

(i) submit a letter of intent to the president 
of the board not later than 15 days after the 
date on which the recommendations are made; 
and 

(ii) submit to the president of the board the 
objections in writing not later than 30 days 
after the date on which the recommendations 
are made. 

(B) The president of a board shall include any 
objections to a recommendation of the board 
that are submitted to the president of the board 
under subparagraph (A) in the report of the 
board containing the recommendation under 
subsection (i). 

(6) An individual referred to in paragraph (1) 
who attends the proceedings of a board under 
this subsection shall not be entitled to reim- 
bursement by the United States for any costs 
(including travel, lodging, meals, local transpor- 
tation, legal fees, transcription costs, witness 
expenses, and other expenses) incurred by that 
individual in attending such proceedings. 

(h) Availability of Information to Boards. — 
(1) In conducting proceedings in an inquiry 
under this section, a board may secure directly 
from any department or agency of the United 
States any information that the board considers 
necessary in order to conduct the proceedings. 

(2) Upon written request from the president of 
a board, the head of a department or agency of 
the United States shall release information cov- 
ered by the request to the board. In releasing 
such information, the head of the department or 
agency shall — 

(A) declassify to an appropriate degree clas- 
sified information; or 

(B) release the information in a manner not 
requiring the removal of markings indicating 
the classified nature of the information. 



(3)(A) If a request for information under para- 
graph (2) covers classified information that can- 
not be declassified, or if the classification mark- 
ings cannot be removed before release from the 
information covered by the request, or if the 
material cannot be summarized in a manner 
that prevents the release of classified informa- 
tion, the classified information shall be made 
available only to the president of the board 
making the request and the counsel for the 
missing person appointed under subsection (f). 

(B) The president of a board shall close to per- 
sons who do not have appropriate security clear- 
ances the proceeding of the board at which clas- 
sified information is discussed. Participants at a 
proceeding of a board at which classified infor- 
mation is discussed shall comply with all appli- 
cable laws and regulations relating to the dis- 
closure of classified information. The Secretary 
concerned shall assist the president of a board in 
ensuring that classified information is not com- 
promised through board proceedings. 

(1) Recommendation on Status. — (1) Upon 
completion of an inquiry under this section, a 
board shall make a recommendation as to the 
current whereabouts and status of each missing 
person covered by the inquiry. 

(2) A board may not recommend under para- 
graph (1) that a person be declared dead unless 
in making the recommendation the board com- 
plies with section 1507 of this title. 

(j) Report. — A board appointed under this sec- 
tion shall submit to the Secretary concerned a 
report on the inquiry carried out by the board, 
together with the evidence considered by the 
board during the inquiry. The report may in- 
clude a classified annex. 

(k) Actions by Secretary Concerned. — (1) 
Not later than 30 days after the receipt of a re- 
port from a board under subsection (j), the Sec- 
retary shall review — 

(A) the report; 

(B) the review of the report submitted to the 
Secretary under subsection (f)(3) by the coun- 
sel for each person covered by the report; and 

(C) the objections, if any, to the report sub- 
mitted to the president of the board under sub- 
section (g)(5). 

(2) In reviewing a report under paragraph (1) 
(including the objections described in subpara- 
graph (C) of that paragraph), the Secretary con- 
cerned shall determine whether or not the re- 
port is complete and free of administrative 
error. If the Secretary determines that the re- 
port is incomplete, or that the report is not free 
of administrative error, the Secretary may re- 
turn the report to the board for further action 
on the report by the board. 

(3) Upon a determination by the Secretary 
that a report reviewed under this subsection is 
complete and free of administrative error, the 
Secretary shall make a determination concern- 
ing the status of each person covered by the re- 
port. 

(I) Report to Family Members and Other In- 
terested Persons.— Not later than 60 days after 
the date on which the Secretary concerned 
makes a determination with respect to a miss- 
ing person under subsection (k), the Secretary 
shall — 

(1) provide the report reviewed by the Sec- 
retary in making the determination to the pri- 
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mary next of kin, the other members of the 
immediate family, and any other previously 
designated person of the person; and 

(2) in the case of a person who continues to 
be in a missing status, inform each individual 
referred to in paragraph (1) that the United 
States will conduct a further investigation 
into the whereabouts and status of the person 
as specified in section 1505 of this title. 

(m) Treatment of Determination. — Any de- 
termination of the status of a missing person 
under subsection (k) shall supersede the deter- 
mination of the status of the person under sec- 
tion 1503 of this title and shall be treated as the 
determination of the status of the person by all 
departments and agencies of the United States. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 341; amended Pub. L. 
104-201, div. A, title V, § 578(a)(3), Sept. 23, 1996, 
110 Stat. 2536; Pub. L. 105-85, div. A, title V, 
§ 599(a)(3), (d)(1), title X, §1073(a)(30), Nov. 18, 
1997, 111 Stat. 1767, 1769, 1902.) 

Amendments 

1997— Subsec. (d)(1). Pub. L. 105-85, § 599(a)(3)(A), sub- 
stituted "as follows:" and subpars. (A) to (C) for "who 
are officers having- the grade of major or lieutenant 
commander or above." 

Subsec. (d)(4). Pub. L. 105-85, § 599(a)(3)(B), substituted 
"section 1503(c)(4)" for "section 1503(c)(3)". 

Subsec. (f)(1). Pub. L. 105-85, § 599(d)(1), inserted at 
end "The identity of counsel appointed under this para- 
graph for a missing person shall be made known to the 
missing person's primary next of kin and any other pre- 
viously designated person of the person." 

Subsec. (i)(l). Pub. L. 105-85, §1073(a)(30), substituted 
"this section" for "this subsection". 

1996— Subsec. (d)(1). Pub. L. 104-201, § 578(a)(3)(A), 
added text of par. (1) and struck out former text of par. 
(1) which read as follows: "A board appointed under 
this section shall be composed of at least three mem- 
bers as follows: 

"(A) In the case of a board that will inquire into 
the whereabouts and status of one or more members 
of the armed forces (and no civilians described in sub- 
paragraph (B)), the board shall be composed of offi- 
cers having the grade of major or lieutenant com- 
mander or above. 

"(B) In the case of a board that will inquire into the 
whereabouts and status of one or more civilian em- 
ployees of the Department of Defense or contractors 
of the Department of Defense (and no members of the 
armed forces), the board shall be composed of — 

"(i) not less than three employees of the Depart- 
ment of Defense whose rate of annual pay is equal 
to or greater than the rate of annual pay payable 
for grade GS-13 of the General Schedule under sec- 
tion 5332 of title 5; and 

"(ii) such members of the armed forces as the 
Secretary considers advisable. 

"(C) In the case of a board that will inquire into the 
whereabouts and status of both one or more members 
of the armed forces and one or more civilians de- 
scribed in subparagraph (B) — 

"(i) the board shall include at least one officer de- 
scribed in subparagraph (A) and at least one em- 
ployee of the Department of Defense described in 
subparagraph (B)(i); and 

"(ii) the ratio of such officers to such employees 
on the board shall be roughly proportional to the 
ratio of the number of members of the armed forces 
who are subjects of the board's inquiry to the num- 
ber of civilians who are subjects of the board's in- 
quiry." 

Subsec. (d)(4). Pub. L. 104-201, § 578(a)(3)(B), sub- 
stituted "section 1503(c)(3)" for "section 1503(c)(4)". 



§ 1505. Further review 

(a) Subsequent Review. — The Secretary con- 
cerned shall conduct subsequent inquiries into 
the whereabouts and status of any person deter- 
mined by the Secretary under section 1504 of 
this title to be in a missing status. 

(b) Frequency of Subsequent Reviews. — The 
Secretary concerned shall conduct inquiries into 
the whereabouts and status of a person under 
subsection (a) upon receipt of information that 
may result in a change of status of the person. 
The Secretary concerned shall appoint a board 
to conduct such inquiries. 

(c) Action Upon Discovery or Receipt of In- 
formation. — (1) Whenever any United States in- 
telligence agency or other element of the Gov- 
ernment finds or receives information that may 
be related to a missing person, the information 
shall promptly be forwarded to the office estab- 
lished under section 1501 of this title. 

(2) Upon receipt of information under para- 
graph (1), the head of the office established 
under section 1501 of this title shall as expedi- 
tiously as possible ensure that the information 
is added to the appropriate case file for that 
missing person and notify (A) the designated 
missing person's counsel for that person, and (B) 
the primary next of kin and any previously des- 
ignated person for the missing person of the ex- 
istence of that information. 

(3) The head of the office established under 
section 1501 of this title, with the advice of the 
missing person's counsel notified under para- 
graph (2), shall determine whether the informa- 
tion is significant enough to require a board re- 
view under this section. 

(d) Conduct of Proceedings. — If it is deter- 
mined that such a board should be appointed, 
the appointment of, and activities before, a 
board appointed under this section shall be gov- 
erned by the provisions of section 1504 of this 
title with respect to a board appointed under 
that section. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 345; amended Pub. L. 
104-201, div. A, title V, § 578(c), Sept. 23, 1996, 110 
Stat. 2536.) 

Amendments 

1996— Subsec. (b). Pub. L. 104-201 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: 

"(1) In the case of a missing person who was last 
known to be alive or who was last suspected of being 
alive, the Secretary shall appoint a board to conduct an 
inquiry with respect to a person under this sub- 
section — 

"(A) on or about three years after the date of the 

initial report of the disappearance of the person 

under section 1502(a) of this title; and 

"(B) not later than every three years thereafter. 

"(2) In addition to appointment of boards under para- 
graph (1), the Secretary shall appoint a board to con- 
duct an inquiry with respect to a missing person under 
this subsection upon receipt of information that could 
result in a change of status of the missing person. 
When the Secretary appoints a board under this para- 
graph, the time for subsequent appointments of a board 
under paragraph (1)(B) shall be determined from the 
date of the receipt of such information. 

"(3) The Secretary is not required to appoint a board 
under paragraph (1) with respect to the disappearance 
of any person — 
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"(A) more than 30 years after the initial report of 
the disappearance of the missing- person required by- 
section 1502 of this title; or 

"(B) if, before the end of such 30-year period, the 
missing- person is accounted for." 

§ 1506. Personnel files 

(a) Information in Files. — Except as provided 
in subsections (b), (c), and (d), the Secretary 
concerned shall, to the maximum extent prac- 
ticable, ensure that the personnel file of a miss- 
ing person contains all information in the pos- 
session of the United States relating to the dis- 
appearance and whereabouts and status of the 
person. 

(b) Classified Information.— (1) The Sec- 
retary concerned may withhold classified infor- 
mation from a personnel file under this section. 
If the Secretary concerned withholds classified 
information from a personnel file, the Secretary 
shall ensure that the file contains the following: 

(A) A notice that the withheld information 
exists. 

(P>) A notice of the date of the most recent 
review of the classification of the withheld in- 
formation. 

(2)(A) If classified information withheld under 
this subsection refers to one or more unnamed 
missing persons, the Secretary shall ensure that 
notice of that withheld information, and notice 
of the date of the most recent review of the clas- 
sification of that withheld information, is made 
reasonably accessible to the primary next of 
kin, members of the immediate family, and the 
previously designated person of all missing per- 
sons from the conflict or period of war to which 
the classified information pertains. 

(B) For purposes of subparagraph (A), informa- 
tion shall be considered to be made reasonably 
accessible if placed in a separate and distinct 
file that is available for review by persons speci- 
fied in subparagraph (A) upon the request of any 
such person either to review the separate file or 
to review the personnel file of the missing per- 
son concerned. 

(c) Protection of Privacy.— The Secretary 
concerned shall maintain personnel files under 
this section, and shall permit disclosure of or 
access to such files, in accordance with the pro- 
visions of section 552a of title 5 and with other 
applicable laws and regulations pertaining to 
the privacy of the persons covered by the files. 

(d) Privileged Information.— (1) The Sec- 
retary concerned shall withhold from personnel 
files under this section, as privileged informa- 
tion, debriefing reports provided by missing per- 
sons returned to United States control which 
are obtained under a promise of confidentiality 
made for the purpose of ensuring the fullest pos- 
sible disclosure of information. 

(2) If a debriefing report contains non-deroga- 
tory information about the status and where- 
abouts of a missing person other than the source 
of the debriefing report or about unnamed miss- 
ing persons, the Secretary concerned shall pre- 
pare an extract of the non-derogatory informa- 
tion. That extract, following a review by the 
source of the debriefing report, shall be placed 
in the personnel file of each missing person 
named in the debriefing report in such a manner 
as to protect the identity of the source provid- 



ing the information. Any information contained 
in the extract of the debriefing report that per- 
tains to unnamed missing persons shall be made 
reasonably accessible to the primary next of 
kin, members of the immediate family, and the 
previously designated person. 

(3) Whenever the Secretary concerned with- 
holds a debriefing report, or part of a debriefing 
report, from a personnel file under this sub- 
section, the Secretary shall ensure that the file 
contains a notice that withheld information ex- 
ists. 

(e) Availability of Information.— The Sec- 
retary concerned shall, upon request, make 
available the contents of the personnel file of a 
missing person to the primary next of kin, the 
other members of the immediate family, or any 
other previously designated person of the per- 
son. 

(f) NONDISCLOSURE OF CERTAIN INFORMATION.— 

A record of the content of a debriefing of a miss- 
ing person returned to United States control 
during the period beginning on July 8, 1959, and 
ending on February 10, 1996, that was conducted 
by an official of the United States authorized to 
conduct the debriefing is privileged information 
and, notwithstanding sections 552 and 552a of 
title 5, may not be disclosed, in whole or in part, 
under either such section. However, this sub- 
section does not limit the responsibility of the 
Secretary concerned under paragraphs (2) and (3) 
of subsection (d) to place extracts of non-deroga- 
tory information, or a notice of the existence of 
such information, in the personnel file of a miss- 
ing person. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 346; amended Pub. L. 
104-201, div. A, title V, § 578(d), Sept. 23, 1996, 110 
Stat. 2537; Pub. L. 105-85, div. A, title V, § 599(f), 
(g), Nov. 18, 1997, 111 Stat. 1770; Pub. L. 106-65, 
div. A, title V, §575, Oct. 5, 1999, 113 Stat. 624; 
Pub. L. 107-107, div. A, title V, §573, Dec. 28, 2001, 
115 Stat. 1122.) 

Amendments 

2001— Subsec. (b)(2). Pub. L. 107-107 designated exist- 
ing provisions as subpar. (A), inserted "of all missing 
persons from the conflict or period of war to which the 
classified information pertains" before period at end, 
and added subpar. (B). 

1999— Subsec. (f). Pub. L. 106-65 added subsec. (f). 

1997— Subsec. (b). Pub. L. 105-85, § 599(f), designated 
existing provisions as par. (1), redesignated former 
pars. (1) and (2) as subpars. (A) and (B), respectively, of 
par. (1), and added par. (2). 

Subsec. (d)(2). Pub. L. 105-85, §599(g)(l), inserted "or 
about unnamed missing persons" after "the debriefing 
report" in first sentence, substituted "each missing 
person named in the debriefing report" for "the miss- 
ing person" in second sentence, and inserted at end 
"Any information contained in the extract of the de- 
briefing report that pertains to unnamed missing per- 
sons shall be made reasonably accessible to the pri- 
mary next of kin, members of the immediate family, 
and the previously designated person." 

Subsec. (d)(3). Pub. L. 105-85, §599(g)(2), inserted ", or 
part of a debriefing report," after "a debriefing report". 

1996— Subsecs. (e), (f). Pub. L. 104-201 redesignated 
subsec. (f) as (e) and struck out former subsec. (e) 
which read as follows: "Wrongful Withholding. — Ex- 
cept as provided in subsections (a) through (d), any per- 
son who knowingly and willfully withholds from the 
personnel file of a missing person any information re- 
lating to the disappearance or whereabouts and status 
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of a missing person shall be fined as provided in title 18 
or imprisoned not more than one year, or both." 

§ 1507. Recommendation of status of death 

(a) Requirements Relating to Recommenda- 
tion. — A board appointed under section 1503, 
1504, or 1505 of this title may not recommend 
that a person be declared dead unless — 

(1) credible evidence exists to suggest that 
the person is dead; 

(2) the United States possesses no credible 
evidence that suggests that the person is 
alive; and 

(3) representatives of the United States — 

(A) have made a complete search of the 
area where the person was last seen (unless, 
after making a good faith effort to obtain 
access to such area, such representatives are 
not granted such access); and 

(B) have examined the records of the gov- 
ernment or entity having control over the 
area where the person was last seen (unless, 
after making a good faith effort to obtain 
access to such records, such representatives 
are not granted such access). 

(b) Submittal of Information on Death. — If a 
board appointed under section 1503, 1504, or 1505 
of this title makes a recommendation that a 
missing person be declared dead, the board shall 
include in the report of the board with respect 
to the person under that section the following: 

(1) A detailed description of the location 
where the death occurred. 

(2) A statement of the date on which the 
death occurred. 

(3) A description of the location of the body, 
if recovered. 

(4) If the body has been recovered and is not 
identifiable through visual means, a certifi- 
cation by a forensic pathologist that the body 
recovered is that of the missing person. In de- 
termining whether to make such a certifi- 
cation, the forensic pathologist shall consider, 
as determined necessary by the Secretary of 
the military department concerned, additional 
evidence and information provided by appro- 
priate specialists in forensic medicine or other 
appropriate medical sciences. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 347; amended Pub. L. 
104-201, div. A, title V, § 578(e), Sept. 23, 1996, 110 
Stat. 2537; Pub. L. 105-85, div. A, title V, § 599(c), 
Nov. 18, 1997, 111 Stat. 1768.) 

Amendments 

1997— Subsec. (b)(3), (4). Pub. L. 105-85 added pars. (3) 
and (4). 

1996— Subsec. (b)(3), (4). Pub. L. 104-201 struck out 
pars. (3) and (4) which read as follows: 

"(3) A description of the location of the body, if re- 
covered. 

"(4) If the body has been recovered and is not identifi- 
able through visual means, a certification by a practi- 
tioner of an appropriate forensic science that the body 
recovered is that of the missing person." 

§ 1508. Judicial review 

(a) Right of Review. — A person who is the pri- 
mary next of kin (or the previously designated 
person) of a person who is the subject of a find- 
ing described in subsection (b) may obtain judi- 



cial review in a United States district court of 
that finding, but only on the basis of a claim 
that there is information that could affect the 
status of the missing person's case that was not 
adequately considered during the administrative 
review process under this chapter. Any such re- 
view shall be as provided in section 706 of title 
5. 

(b) Findings for Which Judicial Review May 
Be Sought. — Subsection (a) applies to the fol- 
lowing findings: 

(1) A finding by a board appointed under sec- 
tion 1504 or 1505 of this title that a missing 
person is dead. 

(2) A finding by a board appointed under sec- 
tion 1509 of this title that confirms that a 
missing person formerly declared dead is in 
fact dead. 

(c) Subsequent Review. — Appeals from a deci- 
sion of the district court shall be taken to the 
appropriate United States court of appeals and 
to the Supreme Court as provided by law. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 348.) 

§ 1509. Program to resolve preenactment missing 
person cases 

(a) Program Required; Covered Conflicts. — 
The Secretary of Defense shall implement a 
comprehensive, coordinated, integrated, and 
fully resourced program to account for persons 
described in subparagraph (A) or (B) of section 
1513(1) of this title who are unaccounted for 
from the following conflicts: 

(1) World War II during the period beginning 
on December 7, 1941, and ending on December 
31, 1946, including members of the armed 
forces who were lost during flight operations 
in the Pacific theater of operations covered by 
section 576 of the National Defense Authoriza- 
tion Act for Fiscal Year 2000 (Public Law 
106-65; 10 U.S.C. 1501 note). 

(2) The Cold War during the period beginning 
on September 2, 1945, and ending on August 21, 
1991. 

(3) The Korean War during the period begin- 
ning on June 27, 1950, and ending on January 
31, 1955. 

(4) The Indochina War era during the period 
beginning on July 8, 1959, and ending on May 
15, 1975. 

(5) The Persian Gulf War during the period 
beginning on August 2, 1990, and ending on 
February 28, 1991. 

(6) Such other conflicts in which members of 
the armed forces served as the Secretary of 
Defense may designate. 

(b) Implementation Process.— (1) The Sec- 
retary of Defense shall implement the program 
within the Department of Defense POW/MIA ac- 
counting community. 

(2) For purposes of paragraph (1), the term 
"POW/MIA accounting community" means: 

(A) The Defense Prisoner of War/Missing 
Personnel Office (DPMO). 

(B) The Joint POW/MIA Accounting Com- 
mand (JPAC). 

(C) The Armed Forces DNA Identification 
Laboratory (AFDIL). 
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(D) The Life Sciences Equipment Laboratory 
of the Air Force (LSEL). 

(E) The casualty and mortuary affairs of- 
fices of the military departments. 

(F) Any other element of the Department of 
Defense whose mission (as designated by the 
Secretary of Defense) involves the accounting 
for and recovery of members of the armed 
forces who are missing in action, prisoners of 
war, or unaccounted for. 

(c) Treatment as Missing Persons. — Each un- 
accounted for person covered by subsection (a) 
shall be considered to be a missing person for 
purposes of the applicability of other provisions 
of this chapter to the person. 

(d) Establishment of Personnel Files. — (1) 
The Secretary of Defense shall ensure that a 
personnel file is established and maintained for 
each person covered by subsection (a) if the Sec- 
retary — 

(A) possesses any information relevant to 
the status of the person; or 

(B) receives any new information regarding 
the missing person as provided in subsection 

(e) . 

(2) The Secretary of Defense shall ensure that 
each file established under this subsection con- 
tains all relevant information pertaining to a 
person covered by subsection (a) and is readily 
accessible to all elements of the department, the 
combatant commands, and the armed forces in- 
volved in the effort to account for the person. 

(3) Each file established under this subsection 
shall be handled in accordance with, and subject 
to the provisions of, section 1506 of this title in 
the same manner as applies to the file of a miss- 
ing person otherwise subject to such section. 

(e) Review op Status Requirements.— (1) If 
new information (as described in paragraph (3)) 
is found or received that may be related to one 
or more unaccounted for persons covered by sub- 
section (a), whether or not such information 
specifically relates (or may specifically relate) 
to any particular such unaccounted for person, 
that information shall be provided to the Sec- 
retary of Defense. 

(2) Upon receipt of new information under 
paragraph (1), the Secretary shall ensure that — 

(A) the information is treated under para- 
graph (2) of subsection (c) of section 1505 of 
this title, relating to addition of the informa- 
tion to the personnel file of a person and noti- 
fication requirements, in the same manner as 
information received under paragraph (1) 
under such subsection; and 

(B) the information is treated under para- 
graph (3) of subsection (c) and subsection (d) of 
such section, relating to a board review under 
such section, in the same manner as informa- 
tion received under paragraph (1) of such sub- 
section (c). 

(3) For purposes of this subsection, new infor- 
mation is information that is credible and 
that — 

(A) is found or received after November 18, 
1997, by a United States intelligence agency, 
by a Department of Defense agency, or by a 
person specified in section 1504(g) of this title; 
or 

(B) is identified after November 18, 1997, in 
records of the United States as information 



that could be relevant to the case of one or 
more unaccounted for persons covered by sub- 
section (a). 

(f) Coordination Requirements. — (1) In estab- 
lishing and carrying out the program, the Sec- 
retary of Defense shall coordinate with the Sec- 
retaries of the military departments, the Chair- 
man of the Joint Chiefs of Staff, and the com- 
manders of the combatant commands. 

(2) In carrying out the program, the Secretary 
of Defense shall establish close coordination 
with the Department of State, the Central Intel- 
ligence Agency, and the National Security 
Council to enhance the ability of the Depart- 
ment of Defense POW/MIA accounting commu- 
nity to account for persons covered by sub- 
section (a). 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 348; amended Pub. L. 
104-201, div. A, title V, § 578(f)(1), (2)(A), Sept. 23, 
1996, 110 Stat. 2537; Pub. L. 105-85, div. A, title V, 
§ 599(e), Nov. 18, 1997, 111 Stat. 1769; Pub. L. 
106-65, div. A, title X, § 1066(a)(14), Oct. 5, 1999, 
113 Stat. 771; Pub. L. 111-84, div. A, title V, 
§ 541(a), Oct. 28, 2009, 123 Stat. 2296.) 

Amendments 

2009 — Pub. L. 111-84 amended section generally. Prior 
to amendment, section consisted of subsecs. (a) to (d) 
relating to review of status of missing person cases 
arising before enactment of this chapter. 

1999— Subsec. (a)(2)(A), (B). Pub. L. 106-65 substituted 
"November 18, 1997," for "the date of the enactment of 
the National Defense Authorization Act for Fiscal Year 
1998". 

1997— Subsec. (a). Pub. L. 105-85, § 599(e)(1), added sub- 
sec, (a) and struck out former subsec. (a) which read as 
follows: 

"(a) Review op Status. — In the case of an unac- 
counted for person covered by section 1501(c) of this 
title who Is described In subsection (b), if new informa- 
tion that could change the status of that person is 
found or received by a United States intelligence agen- 
cy, by a Department of Defense agency, or by a person 
specified in section 1504(g) of this title, that informa- 
tion shall be provided to the Secretary of Defense with 
a request that the Secretary evaluate the Information 
In accordance with sections 1505(c) and 1505(d) of this 
title." 

Subsec. (d). Pub. L. 105-85, § 599(e)(2). added subsec. 
(d). 

1996— Pub. L. 104-201, § 578(f)(2)(A), struck out 
", special interest" after "Preenactment" in section 
catchline. 

Subsecs. (c), (d). Pub. L. 104-201, § 578(f)(1), redesig- 
nated subsec. (d) as (c) and struck out former subsec. 
(c) which read as follows: 

"(c) Special Rule fob Persons Classified as 'KIA/ 
BNR'. — In the case of a person described In subsection 
(b) who was classified as 'killed in action/body not re- 
covered', the case of that person may be reviewed under 
this section only if the new information referred to in 
subsection (a) is compelling." 

Implementation 

Pub. L. 111-84, div. A, title V, § 541(d), Oct. 28, 2009, 123 
Stat. 2298, provided that: 

"(1) Priority. — A priority of the program required by 
section 1509 of title 10, United States Code, as amended 
by subsection (a), to resolve missing person cases aris- 
ing before the enactment of chapter 76 of such title by 
section 569 of the National Defense Authorization Act 
for Fiscal Year 1996 (Public Law 104-106; 110 Stat. 336) 
[approved Feb. 10, 1996] shall be the return of missing 
persons to United States control alive. 
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"(2) Accounting for goal. — In Implementing- the pro- 
gram, the Secretary of Defense, in coordination with 
the officials specified in subsection (f)(1) of section 1509 
of title 10, United States Code, shall provide such funds, 
personnel, and resources as the Secretary considers ap- 
propriate to increase significantly the capability and 
capacity of the Department of Defense, the Armed 
Forces, and commanders of the combatant commands 
to account for missing persons so that, beginning with 
fiscal year 2015, the POW/MIA accounting community 
has sufficient resources to ensure that at least 200 
missing persons are accounted for under the program 
annually. 

"(3) Definitions. — In this subsection: 
"(A) The term 'accounted for' has the meaning 

given such term in section 1513(3)(B) of title 10, 

United States Code. 

"(B) The term 'POW/MIA accounting community' 

has the meaning given such term in section 1509(b)(2) 

of such title." 

§ 1510. Applicability to Coast Guard 

(a) Designated Officer To Have Responsibil- 
ity. — The Secretary of Homeland Security shall 
designate an officer of the Department of Home- 
land Security to have responsibility within the 
Department of Homeland Security for matters 
relating to missing persons who are members of 
the Coast Guard. 

(b) Procedures. — The Secretary of Homeland 
Security shall prescribe procedures for the de- 
termination of the status of persons described in 
section 1501(c) of this title who are members of 
the Coast Guard and for the collection, analysis, 
review, and update of information on such per- 
sons. To the maximum extent practicable, the 
procedures prescribed under this section shall be 
similar to the procedures prescribed by the Sec- 
retary of Defense under section 1501(b) of this 
title. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 349; amended Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation" wherever appearing. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§1511. Return alive of person declared missing 
or dead 

(a) Pay and Allowances.— Any person (except 
for a person subsequently determined to have 
been absent without leave or a deserter) in a 
missing status or declared dead under sub- 
chapter VII of chapter 55 of title 5 or chapter 10 
of title 37 or by a board appointed under this 
chapter who is found alive and returned to the 
control of the United States shall be paid for the 
full time of the absence of the person while 
given that status or declared dead under the law 
and regulations relating to the pay and allow- 
ances of persons returning from a missing 
status. 

(b) Effect on Gratuities Paid as a Result of 
Status. — Subsection (a) shall not be interpreted 
to invalidate or otherwise affect the receipt by 



any person of a death gratuity or other payment 
from the United States on behalf of a person re- 
ferred to in subsection (a) before February 10, 
1996. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 349; amended Pub. L. 
107-107, div. A, title X, § 1048(c)(10), Dec. 28, 2001, 
115 Stat. 1226.) 

Amendments 

2001— Subsec. (b). Pub. L. 107-107 substituted "Feb- 
ruary 10, 1996" for "the date of the enactment of this 
chapter". 

§ 1512. Effect on State law 

(a) NONPREEMPTION OF STATE AUTHORITY. — 

Nothing in this chapter shall be construed to in- 
validate or limit the power of any State court or 
administrative entity, or the power of any court 
or administrative entity of any political sub- 
division thereof, to find or declare a person dead 
for purposes of such State or political subdivi- 
sion. 

(b) State Defined. — In this section, the term 
"State" includes the District of Columbia, the 
Commonwealth of Puerto Rico, and any terri- 
tory or possession of the United States. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 349.) 

§ 1513. Definitions 

In this chapter: 

(1) The term "missing person" means — 

(A) a member of the armed forces on active 
duty who is in a missing status; or 

(B) a civilian employee of the Department 
of Defense or an employee of a contractor of 
the Department of Defense who serves in di- 
rect support of, or accompanies, the armed 
forces in the field under orders and who is in 
a missing status. 

Such term includes an unaccounted for person 
described in subsection (a) of section 1509 of 
this title who is required by subsection (b) of 
such section to be considered a missing per- 
son. 

(2) The term "missing status" means the 
status of a missing person who is determined 
to be absent in a category of any of the follow- 
ing: 

(A) Missing. 

(B) Missing in action. 

(C) Interned in a foreign country. 

(D) Captured. 

(E) Beleaguered. 

(F) Besieged. 

(G) Detained in a foreign country against 
that person's will. 

(3) The term "accounted for", with respect 
to a person in a missing status, means that — 

(A) the person is returned to United States 
control alive; 

(B) the remains of the person are recovered 
and, if not identifiable through visual means 
as those of the missing person, are identified 
as those of the missing person by a practi- 
tioner of an appropriate forensic science; or 

(C) credible evidence exists to support an- 
other determination of the person's status. 
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(4) The term "primary next of kin", in the 
case of a missing person, means the individual 
authorized to direct disposition of the remains 
of the person under section 1482(c) of this title. 

(5) The term "member of the immediate 
family", in the case of a missing person, 
means the following: 

(A) The spouse of the person. 

(B) A natural child, adopted child, step- 
child, or illegitimate child (if acknowledged 
by the person or parenthood has been estab- 
lished by a court of competent jurisdiction) 
of the person, except that if such child has 
not attained the age of 18 years, the term 
means a surviving parent or legal guardian 
of such child. 

(C) A biological parent of the person, un- 
less legal custody of the person by the par- 
ent has been previously terminated by rea- 
son of a court decree or otherwise under law 
and not restored. 

(D) A brother or sister of the person, if 
such brother or sister has attained the age of 
18 years. 

(E) Any other blood relative or adoptive 
relative of the person, if such relative was 
given sole legal custody of the person by a 
court decree or otherwise under law before 
the person attained the age of 18 years and 
such custody was not subsequently termi- 
nated before that time. 

(6) The term "previously designated person", 
in the case of a missing person, means an indi- 
vidual designated by the person under section 
655 of this title for purposes of this chapter. 

(7) The term "classified information" means 
any information the unauthorized disclosure 
of which (as determined under applicable law 
and regulations) could reasonably be expected 
to damage the national security. 

(8) The term "theater component com- 
mander" means, with respect to any of the 
combatant commands, an officer of any of the 
armed forces who (A) is commander of all 
forces of that armed force assigned to that 
combatant command, and (B) is directly sub- 
ordinate to the commander of the combatant 
command. 

(Added Pub. L. 104-106, div. A, title V, § 569(b)(1), 
Feb. 10, 1996, 110 Stat. 350; amended Pub. L. 
104-201, div. A, title V, § 578(a)(4), (b)(3), Sept. 23, 
1996, 110 Stat. 2536; Pub. L. 105-85, div. A, title V, 
§ 599(a)(4), (b)(2), Nov. 18, 1997, 111 Stat. 1768; Pub. 
L. 106-65, div. A, title X, § 1066(a)(15), Oct. 5, 1999, 
113 Stat. 771; Pub. L. 111-84, div. A, title V, 
§ 541(c), Oct. 28, 2009, 123 Stat. 2298.) 

Amendments 

2009 — Par. (1). Pub. L. 111-84 substituted "subsection 
(a) of section 1509 of this title who is required by sub- 
section (b) of such section" for "section 1509(b) of this 
title who is required by section 1509(a)(1) of this title" 
in concluding- provisions. 

1999— Par. (1). Pub. L. 106-65 substituted "who is re- 
quired by section 1509(a)(1) of this title to be considered 
a missing' person" for ", under the circumstances speci- 
fied in the last sentence of section 1509(a) of this title" 
in concluding provisions. 

1997— Par. (1). Pub. L. 105-85, § 599(a)(4), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "The term 'missing person' means a member of 
the armed forces on active duty who Is in a missing 
status." 



Par. (8). Pub. L. 105-85, § 599(b)(2), added par. (8). 
1996— Par. (1). Pub. L. 104-201, § 578(a)(4), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "The term 'missing person' means — 

"(A) a member of the Armed Forces on active duty 
who is in a missing status; or 

"(B) a civilian employee of the Department of De- 
fense or an employee of a contractor of the Depart- 
ment of Defense who serves with or accompanies the 
Armed Forces in the field under orders and who is in 
a missing status." 

Par. (8). Pub. L. 104-201, § 578(b)(3), struck out par. (8) 
which read as follows: "The term 'theater component 
commander' means, with respect to any of the combat- 
ant commands, an officer of any of the armed forces 
who (A) is commander of all forces of that armed force 
assigned to that combatant command, and (B) is di- 
rectly subordinate to the commander of the combatant 
command." 

CHAPTER 77— POSTHUMOUS COMMISSIONS 
AND WARRANTS 

See. 

1521. Posthumous commissions. 

1522. Posthumous warrants. 

1523. Posthumous commissions and warrants: ef- 

fect on pay and allowances. 

1524. Posthumous commissions and warrants: de- 

termination of date of death. 

Amendments 

1966— Pub. L. 89-718, § 12(a)(2), Nov. 2, 1966, 80 Stat. 
1117, added item 1524. 

§ 1521. Posthumous commissions 

(a) The President may issue, or have issued, an 
appropriate commission in the name of a mem- 
ber of the armed forces who, after September 8, 
1939— 

(1) was appointed to a commissioned grade 
but was unable to accept the appointment be- 
cause of death; 

(2) successfully completed the course at an 
officers' training school and was recommended 
for appointment to a commissioned grade by 
the commanding officer or officer in charge of 
the school but was unable to accept the ap- 
pointment because of death; or 

(3) was officially recommended for appoint- 
ment or promotion to a commissioned grade 
but was unable to accept the promotion or ap- 
pointment because of death. 

(b) A commission issued under subsection (a) 
shall issue as of the date of the appointment, 
recommendation, or official recommendation, as 
the case may be, and the member's name shall 
be carried on the records of the military or exec- 
utive department concerned as if he had served 
in the grade, and branch if any, in which post- 
humously commissioned, from the date of the 
appointment, recommendation, or official rec- 
ommendation to the date of his death. 

(c) A commission issued under subsection (a) 
in connection with the promotion of a deceased 
member to a higher commissioned grade shall 
require certification by the Secretary concerned 
that, at the time of death of the member, the 
member was qualified for appointment to that 
higher grade. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 115; Pub. L. 
106-398, §1 [[div. A], title V, §505], Oct. 30, 2000, 
114 Stat. 1654, 1654A-102; Pub. L. 110-417, [div. A], 
title V, § 502(a), Oct. 14, 2008, 122 Stat. 4433.) 
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Historical and Revision Notes 



section 


Source (U.S. Code) 


Source (Statutes at Large) 
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semicolon). 




1521(b) 


10:491a (words after semi- 






colon). 






10:491b (words after semi- 






colon). 






10:491c (words after semi- 






colon). 






34:285b (words after semi- 






colon). 






34:285c (words after semi- 






colon). 






34:285d (words after semi- 






colon). 





In subsection (a), the words "a member of" are sub- 
stituted for the words "any person who, while in", in 
10:491a, 491b, 491c, and 34:285b, 285c, and 285d. The words 
"armed forces" are substituted for the words "military 
service of the United States", in 10:491a, 491b, and 491c; 
and the words "naval service of the United States", in 
34:285b, 285c, and 285d (which did not appear in the 
source statute for the revised section, as amended by 
the Act of July 17, 1953, ch. 220, §l(b), 67 Stat. 177). The 
words "to such grade", in 10:491a and 34:285b, "receive 
or", in 10:491c and 34:285d, are omitted as surplusage. 

In subsection (b), the words "if any" are substituted 
for words "of the service". The words "appointment 
and", in 10:491b and 34:285c, and "appointment or pro- 
motion and", in 10:491c and 34:285d, are omitted as sur- 
plusage. 

Amendments 

2008— Subsec. (a). Pub. L. 110-417, § 502(a)(1), struck 
out "in line of duty" after "death" in pars. (1) to (3). 

Subsec. (c). Pub. L. 110-417, § 502(a)(2), added subsec. 
(c). 

2000— Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title 
V, §505(a)], struck out "and the recommendation for 
whose appointment or promotion was approved by the 
Secretary concerned" after "commissioned grade". 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title V, 
§ 505(b)], substituted "official recommendation" for 
"approval" in two places. 

Delegation of Functions 

For assignment of functions of President under sub- 
sec. (a) of this section, see sections 1(a) and 2(a) of Ex. 
Ord. No. 13358, Sept. 28, 2004, 69 F.R. 58797, set out as a 
note under section 301 of Title 3, The President. 

Determination op Date of Death Under Missing 
Persons Act 

Section 5 of act July 28, 1942, ch. 528, as added July 
17, 1953, ch. 220, §l(e), 67 Stat. 177, provided that for pur- 
poses of this chapter, in any case where the date of 
death is established under the Missing Persons Act, as 
amended, the date of death is the date of receipt by the 
head of the department concerned of evidence that the 
person is dead, or the date the finding of death is made 
under section 5 of that Act, prior to repeal by Pub. L. 
89-718, § 12(b), Nov. 2, 1966, 80 Stat. 1117. See section 1524 
of this title. 

§ 1522. Posthumous warrants 

(a) The Secretary concerned may issue, or 
have issued, an appropriate warrant in the name 
of a member of the armed forces who, after Sep- 
tember 8, 1939, was officially recommended for 
appointment or promotion to a grade other than 



a commissioned grade but was unable to accept 
the appointment or promotion because of death. 

(b) A warrant issued under subsection (a) shall 
issue as of the date of the recommendation, and 
the member's name shall be carried on the 
records of the military or executive department 
concerned as if he had served in the grade to 
which posthumously appointed or promoted 
from the date of the recommendation to the 
date of his death. 

(c) A warrant issued under subsection (a) in 
connection with the promotion of a deceased 
member to a higher grade shall require a finding 
by the Secretary concerned that, at the time of 
death of the member, the member was qualified 
for appointment to that higher grade. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 116; Pub. L. 
110-417, [div. A], title V, §502(b), Oct. 14, 2008, 122 
Stat. 4433.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1522(a) 
1522(b) 


10:612 (words before semi- 
colon). 

34:285e (words before 
semicolon). 

10:612 (words after semi- 
colon). 

34:285e (words after semi- 
colon). 


July 28, 1942, ch. 528. §4, 
56 Stat. 723; July 17, 
1953, ch. 220. §1 (a)-(d), 
67 Stat. 176. 



In subsection (a), the words "a member of" are sub- 
stituted for the words "any person who, while in", in 
10:612 and 34:285e. The words "armed forces" are sub- 
stituted for the words "the military service of the 
United States", in 10:612; and "the naval service of the 
United States", in 34:285e (which did not appear in the 
source statute for the revised section, as amended by 
the act of July 17, 1953, ch. 220, §l(b), 67 Stat. 177). The 
words "other than a commissioned grade" are sub- 
stituted for the words "noncommissioned grade" to 
make it clear that the revised section covers warrant 
officers. The words "receive or" are omitted as surplus- 
age. 

In subsection (b), the words "appointment or pro- 
motion", "and branch of the service", "official", and 
"by such warrant" are omitted as surplusage. 

Amendments 

2008— Subsec. (a). Pub. L. 110-417, § 502(b)(1), struck 
out "in line of duty" before period at end. 

Subsec. (c). Pub. L. 110-417, § 502(b)(2), added subsec. 
(c). 

§ 1523. Posthumous commissions and warrants: 
effect on pay and allowances 

No person is entitled to any bonus, gratuity, 
pay, or allowance because of a posthumous com- 
mission or warrant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 116.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1523 


10:491d. 


July 28, 1942, ch. 528. §6, 




34:285f. 


56 Stat. 723; July 17, 






1953, ch. 220, §l(e) (1st 7 






words), 67 Stat. 177. 



The word "receive" is omitted as surplusage. The 
words "because of a posthumous commission or war- 
rant" are substituted for the words "by virtue of any 
provision of sections 491a-491d [285b-285d] and 612 [285e] 
of this title", in 10:491d and 34:285f. 
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§ 1524. Posthumous commissions and warrants: 
determination of date of death 

For the purposes of sections 1521 and 1522 of 
this title, in any case where the date of death is 
established or determined under section 551-558 
of title 37, the date of death is the date the Sec- 
retary concerned receives evidence that the per- 
son is dead, or the date the finding of death is 
made under section 555 of title 37. 

(Added Pub. L. 89-718, § 12(a)(1), Nov. 2, 1966, 80 
Stat. 1117.) 

CHAPTER 79— CORRECTION OF MILITARY 
RECORDS 

Sec. 

1551. Correction of name after separation from 

service under an assumed name. 

1552. Correction of military records: claims Inci- 

dent thereto. 

1553. Review of discharge or dismissal. 

1554. Review of retirement or separation without 

pay for physical disability. 
1554a. Review of separation with disability rating- of 
20 percent disabled or less. 

1555. Professional staff. 

1556. Ex parte communications prohibited. 

1557. Timeliness standards for disposition of appli- 

cations before Corrections Boards. 

1558. Review of actions of selection boards: correc- 

tion of military records by special boards; 
judicial review. 

1559. Personnel limitation. 

Amendments 

2008— Pub. L. 110-181, div. A, title XVI, § 1643(a)(2), 
Jan. 28, 2008, 122 Stat. 467, added Item 1554a. 

2002— Pub. L. 107-314, dlv. A, title V, § 552(b), Dec. 2, 
2002, 116 Stat. 2552, added item 1559. 

2001— Pub. L. 107-107, div. A, title V, § 503(a)(2), Dec. 
28, 2001, 115 Stat. 1083, added Item 1558. 

1998— Pub. L. 105-261, div. A, title V, §§ 542(a)(2), 
543(a)(2), 544(b), Oct. 17, 1998, 112 Stat. 2020-2022, added 
items 1555 to 1557 

1962— Pub. L. 87-651, title I, § 110(b), Sept. 7, 1962, 76 
Stat. 510, substituted "discharge or dismissal" for "dis- 
charges or dismissals" in item 1553, and "retirement or 
separation without pay for physical disability" for "de- 
cisions of retiring boards and similar boards" In Item 
1554. 

1958— Pub. L. 85-857, §13(v)(3), Sept. 2, 1958, 72 Stat. 
1268, added Items 1553 and 1554. 

§ 1551. Correction of name after separation from 
service under an assumed name 

The Secretary of the military department con- 
cerned shall issue a certificate of discharge or 
an order of acceptance of resignation in the true 
name of any person who was separated from the 
Army, Navy, Air Force, or Marine Corps honor- 
ably or under honorable conditions after serving 
under an assumed name during a war with an- 
other nation or people, upon application by, or 
on behalf of, that person, and upon proof of his 
identity. However, a certificate or order may 
not be issued under this section if the name was 
assumed to conceal a crime or to avoid its con- 
sequences. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 116.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1551 


5:200. 


Apr. 14, 1890, oh. 80: re- 




34:597. 


stated June 25. 1910. ch. 






393, 36 Stat. 824. 



HISTORICAL AND REVISION NOTES — CONTINUED 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 






Aug. 22. 1912, ch. 329, 37 
Stat. 324. 



The word "shall" Is substituted for the words "Is au- 
thorized and required". The word "separated" is sub- 
stituted for the word "discharged", since the revised 
section covers acceptances of resignations as well as 
certificates of discharge. The words "enlisted or" and 
"while minors or otherwise" are omitted as surplusage. 
The words "the War of the Rebellion" are omitted as 
obsolete. The word "with" is substituted for the words 
"between the United States and". The words "honor- 
ably or under honorable conditions" are substituted for 
the word "honorably". 

PERSONNEL FREEZE FOR SERVICE REVIEW AGENCIES 

Pub. L. 105-261, div. A, title V, §541, Oct. 17, 1998, 112 
Stat. 2019, provided that, during fiscal years 1999, 2000, 
and 2001, the Secretary of a military department could 
not carry out any reduction in the number of military 
and civilian personnel assigned to duty with the service 
review agency for that military department below the 
baseline number for that agency until: (1) the Sec- 
retary had submitted to Congress a report that de- 
scribed the reduction to be made and the rationale for 
that reduction, and specified the number of such per- 
sonnel that would be assigned to duty with that agency 
after the reduction; and (2) a period of 90 days had 
elapsed after the date on which such report had been 
submitted. 

§ 1552. Correction of military records: claims in- 
cident thereto 

(a) (1) The Secretary of a military department 
may correct any military record of the Sec- 
retary's department when the Secretary consid- 
ers it necessary to correct an error or remove an 
injustice. Except as provided in paragraph (2), 
such corrections shall be made by the Secretary 
acting through boards of civilians of the execu- 
tive part of that military department. The Sec- 
retary of Homeland Security may in the same 
manner correct any military record of the Coast 
Guard. 

(2) The Secretary concerned is not required to 
act through a board in the case of the correction 
of a military record announcing a decision that 
a person is not eligible to enlist (or reenlist) or 
is not accepted for enlistment (or reenlistment) 
or announcing the promotion and appointment 
of an enlisted member to an initial or higher 
grade or the decision not to promote an enlisted 
member to a higher grade. Such a correction 
may be made only if the correction is favorable 
to the person concerned. 

(3) Corrections under this section shall be 
made under procedures established by the Sec- 
retary concerned. In the case of the Secretary of 
a military department, those procedures must 
be approved by the Secretary of Defense. 

(4) Except when procured by fraud, a correc- 
tion under this section is final and conclusive on 
all officers of the United States. 

(b) No correction may be made under sub- 
section (a)(1) unless the claimant or his heir or 
legal representative files a request for the cor- 
rection within three years after he discovers the 
error or injustice. However, a board established 
under subsection (a)(1) may excuse a failure to 
file within three years after discovery if it finds 
it to be in the interest of justice. 
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(c) (1) The Secretary concerned may pay, from 
applicable current appropriations, a claim for 
the loss of pay, allowances, compensation, 
emoluments, or other pecuniary benefits, or for 
the repayment of a fine or forfeiture, if, as a re- 
sult of correcting a record under this section, 
the amount is found to be due the claimant on 
account of his or another's service in the Army, 
Navy, Air Force, Marine Corps, or Coast Guard, 
as the case may be, or on account of his or an- 
other's service as a civilian employee. 

(2) If the claimant is dead, the money shall be 
paid, upon demand, to his legal representative. 
However, if no demand for payment is made by 
a legal representative, the money shall be paid — 

(A) to the surviving spouse, heir, or bene- 
ficiaries, in the order prescribed by the law ap- 
plicable to that kind of payment; 

(B) if there is no such law covering order of 
payment, in the order set forth in section 2771 
of this title; or 

(C) as otherwise prescribed by the law appli- 
cable to that kind of payment. 

(3) A claimant's acceptance of a settlement 
under this section fully satisfies the claim con- 
cerned. This section does not authorize the pay- 
ment of any claim compensated by private law 
before October 25, 1951. 

(4) If the correction of military records under 
this section involves setting aside a conviction 
by court-martial, the payment of a claim under 
this subsection in connection with the correc- 
tion of the records shall include interest at a 
rate to be determined by the Secretary con- 
cerned, unless the Secretary determines that 
the payment of interest is inappropriate under 
the circumstances. If the payment of the claim 
is to include interest, the interest shall be cal- 
culated on an annual basis, and compounded, 
using the amount of the lost pay, allowances, 
compensation, emoluments, or other pecuniary 
benefits involved, and the amount of any fine or 
forfeiture paid, beginning from the date of the 
conviction through the date on which the pay- 
ment is made. 

(d) Applicable current appropriations are 
available to continue the pay, allowances, com- 
pensation, emoluments, and other pecuniary 
benefits of any person who was paid under sub- 
section (c), and who, because of the correction of 
his military record, is entitled to those benefits, 
but for not longer than one year after the date 
when his record is corrected under this section if 
he is not reenlisted in, or appointed or reap- 
pointed to, the grade to which those payments 
relate. Without regard to qualifications for reen- 
listment, or appointment or reappointment, the 
Secretary concerned may reenlist a person in, or 
appoint or reappoint him to, the grade to which 
payments under this section relate. 

(e) No payment may be made under this sec- 
tion for a benefit to which the claimant might 
later become entitled under the laws and regula- 
tions administered by the Secretary of Veterans 
Affairs. 

(f) With respect to records of courts-martial 
and related administrative records pertaining to 
court-martial cases tried or reviewed under 
chapter 47 of this title (or under the Uniform 
Code of Military Justice (Public Law 506 of the 
81st Congress)), action under subsection (a) may 
extend only to — 



(1) correction of a record to reflect actions 
taken by reviewing authorities under chapter 
47 of this title (or under the Uniform Code of 
Military Justice (Public Law 506 of the 81st 
Congress)); or 

(2) action on the sentence of a court-martial 
for purposes of clemency. 

(g) In this section, the term "military record" 
means a document or other record that pertains 
to (1) an individual member or former member 
of the armed forces, or (2) at the discretion of 
the Secretary of the military department con- 
cerned, any other military matter affecting a 
member or former member of the armed forces, 
an employee or former employee of that mili- 
tary department, or a dependent or current or 
former spouse of any such person. Such term 
does not include records pertaining to civilian 
employment matters (such as matters covered 
by title 5 and chapters 81, 83, 87, 108, 373, 605, 607, 
643, and 873 of this title). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 116; Pub. L. 
86-533, §1(4), June 29, 1960, 74 Stat. 246; Pub. L. 
96-513, title V, §511(60), Dec. 12, 1980, 94 Stat. 
2925; Pub. L. 98-209, § 11(a), Dec. 6, 1983, 97 Stat. 
1407; Pub. L. 100-456, div. A, title XII, § 1233(a), 
Sept. 29, 1988, 102 Stat. 2057; Pub. L. 101-189, div. 
A, title V, §514, title XVI, § 1621(a)(2), Nov. 29, 
1989, 103 Stat. 1441, 1603; Pub. L. 102-484, div. A, 
title X, §1052(19), Oct. 23, 1992, 106 Stat. 2500; 
Pub. L. 105-261, div. A, title V, § 545(a), (b), Oct. 
17, 1998, 112 Stat. 2022; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
110-417, [div. A], title V, § 592(a), (b), Oct. 14, 2008, 
122 Stat. 4474, 4475.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1552(a) 


5:191a(a) (less 2d and last 


Aug. 2, 1946. oh. 753. §207; 




provisos). 


restated Oct. 25, 1951, 




5:275(a) (less 2d and last 


ch. 588, 65 Stat. 655. 




provisos). 




1552(b) 


5:191a(a) (2d and last pro- 
visos). 

5:275(a) (2d and last pro- 
visos). 




1552(c) 


5:191a(b), (o). 
5:275(b), (c). 




1552(d) 


5:191a(d). 
5:275(d). 




1552(e) 


5:191a(f). 
5:275(0. 




1552(f) 


5:191a(e). 
5:275(e). 





In subsection (a), the words "and approved by the 
Secretary of Defense" are substituted for 5:191a(a) (1st 
proviso). The words "when he considers it" are sub- 
stituted for the words "where in their judgment such 
action is", in 5:191a and 275. The words "officers or em- 
ployees" and "means of", in 5:191a and 275, are omitted 
as surplusage. The word "naval", in 5:191a and 275, is 
omitted as covered by the word "military". 

In subsection (b), the words "before October 26, 1961" 
are substituted for the words "or within ten years after 
the date of enactment of this section", in 5:191a and 275. 
The last sentence of the revised subsection is sub- 
stituted for 5:191a(a) (last proviso) and 275(a) (last pro- 
viso). 

In subsection (c), the words "if, as a result of correct- 
ing a record under this section * * * the amount is 
found to be due the claimant on account of his or an- 
other's service in the Army, Navy, Air Force, Marine 
Corps, or Coast Guard, as the case may be" are sub- 
stituted for the words "which are found to be due on ac- 
count of military or naval service as a result of the ac- 
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tlon * * * hereafter taken pursuant to subsection (a) of 
this section", in 5:191a and 275. The words "heretofore 
taken pursuant to this section", in 5:191a and 275, are 
omitted as executed. The words "of any persons, their 
heirs at law or legal representative as hereinafter pro- 
vided", "(including' retired or retirement pay)", "as the 
case may be", "duly appointed", "otherwise due here- 
under", "decedent's", "precedence or succession", and 
"of precedence", in 5:191a and 275, are omitted as sur- 
plusage. The last sentence is substituted for 5:191a(c) 
and 275(c). 

In subsection (d), the word "but" is substituted for 
the words "That, continuing payments are authorized 
to be made to such personnel", in 5:191a and 275. The 
words "if he is not reenlisted in, or appointed or reap- 
pointed to, the grade to which those payments relate" 
are substituted for the words "without the necessity 
for reenlistment, appointment, or reappointment to the 
grade, rank, or office to which such pay (including re- 
tired or retirement pay), allowances, compensation, 
emoluments, and other monetary benefits are at- 
tached", in 5:191a and 275. The words "or one year fol- 
lowing the date of enactment of this section", in 5:191a 
and 275, are omitted as executed. The words "for pay- 
ment of such sums as may be due for", in 5:191a and 275, 
are omitted as surplusage. The words "(including re- 
tired or retirement pay)", in 5:191a and 275, are omitted 
as covered by the definition of "pay" in section 101(27) 
of this title. 

In subsection (e), the words "No payment may be 
made under this section" are substituted for the words 
"Nothing in this section shall be construed to author- 
ize the payment of any amount as compensation", in 
5:191a and 275. 

References in Text 

The Uniform Code of Military Justice (Public Law 506 
of the 81st Congress), referred to in subsec. (f), is act 
May 5, 1950, ch. 169, §1, 64 Stat. 107, which was classified 
to chapter 22 (§551 et seq.) of Title 50, War and National 
Defense, and was repealed and reenacted as chapter 47 
(§801 et seq.) of this title by act Aug. 10, 1956, ch. 1041, 
§53, 70A Stat. 641, the first section of which enacted 
this title. 

Amendments 

2008— Subsec. (c). Pub. L. 110-417 designated existing 
provisions as pars. (1) to (3), redesignated former pars. 
(1) to (3) as subpars. (A) to (C), respectively, of par. (2), 
and added par. (4). 

2002— Subsec. (a)(1). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1998— Subsec. (c). Pub. L. 105-261, § 545(a), inserted 
", or on account of his or another's service as a civilian 
employee" before period at end of first sentence. 

Subsec. (g). Pub. L. 105-261, § 545(b), added subsec. (g). 

1992— Subsec. (a)(2). Pub. L. 102-484 substituted "an- 
nouncing the promotion and appointment of an enlisted 
member to an initial or higher grade or the decision 
not to promote an enlisted member to a higher grade" 
for "announcing a decision not to promote an enlisted 
member to a higher grade". 

1989— Subsec. (a). Pub. L. 101-189, § 514(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "The Secretary of a military depart- 
ment, under procedures established by him and ap- 
proved by the Secretary of Defense, and acting through 
boards of civilians of the executive part of that mili- 
tary department, may correct any military record of 
that department when he considers it necessary to cor- 
rect an error or remove an injustice. Under procedures 
prescribed by him, the Secretary of Transportation 
may in the same manner correct any military record of 
the Coast Guard. Except when procured by fraud, a cor- 
rection under this section is final and conclusive on all 
officers of the United States." 

Subsec. (b). Pub. L. 101-189, §514(b), substituted "sub- 
section (a)(1)" for "subsection (a)" in two places. 



Subsec. (e). Pub. L. 101-189, § 1621(a)(2), substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs". 

1988— Subsec. (b). Pub. L. 100-456, § 1233(a)(1), sub- 
stituted "for the correction within three years after he 
discovers the error or injustice" for "therefor before 
October 26, 1961, or within three years after he discov- 
ers the error or injustice, whichever is later". 

Subsec. (c). Pub. L. 100-456, § 1233(a)(2), substituted 
"The Secretary concerned" for "The department con- 
cerned". 

1983— Subsec. (f). Pub. L. 98-209 added subsec. (f). 

1980— Subsec. (a). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 

1960— Subsec. (f). Pub. L. 86-533 repealed subsec. (f) 
which required reports to the Congress every six 
months with respect to claims paid under this section. 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title V, § 592(c), Oct. 14, 2008, 
122 Stat. 4475, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to any sentence of a court-martial set aside by 
a Corrections Board on or after October 1, 2007, when 
the Corrections Board includes an order or recom- 
mendation for the payment of a claim for the loss of 
pay, allowances, compensation, emoluments, or other 
pecuniary benefits, or for the repayment of a fine or 
forfeiture, that arose as a result of the conviction. In 
this subsection, the term 'Corrections Board' has the 
meaning given that term in section 1557 of title 10, 
United States Code." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Board for Correction of Military Records 

Pub. L. 101-225, title II, §212, Dec. 12, 1989, 103 Stat. 
1914, provided that: "Not later than 6 months after the 
date of the enactment of this Act [Dec. 12, 1989], the 
Secretary of Transportation shall — 

"(1) amend part 52 of title 33, Code of Federal Regu- 
lations, governing the proceedings of the board estab- 
lished by the Secretary under section 1552 of title 10, 
United States Code, to ensure that a complete appli- 
cation for correction of military records is processed 
expeditiously and that final action on the application 
is taken within 10 months of its receipt; and 

"(2) appoint and maintain a permanent staff, and a 
panel of civilian officers or employees to serve as 
members of the board, which are adequate to ensure 
compliance with paragraph (1) of this subsection." 

§ 1553. Review of discharge or dismissal 

(a) The Secretary concerned shall, after con- 
sulting the Secretary of Veterans Affairs, estab- 
lish a board of review, consisting of five mem- 
bers, to review the discharge or dismissal (other 
than a discharge or dismissal by sentence of a 
general court-martial) of any former member of 
an armed force under the jurisdiction of his de- 
partment upon its own motion or upon the re- 
quest of the former member or, if he is dead, his 
surviving spouse, next of kin, or legal represent- 
ative. A motion or request for review must be 
made within 15 years after the date of the dis- 
charge or dismissal. With respect to a discharge 
or dismissal adjudged by a court-martial case 
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tried or reviewed under chapter 47 of this title 
(or under the Uniform Code of Military Justice 
(Public Law 506 of the 81st Congress)), action 
under this subsection may extend only to a 
change in the discharge or dismissal or issuance 
of a new discharge for purposes of clemency. 

(b) A board established under this section 
may, subject to review by the Secretary con- 
cerned, change a discharge or dismissal, or issue 
a new discharge, to reflect its findings. 

(c) A review by a board established under this 
section shall be based on the records of the 
armed forces concerned and such other evidence 
as may be presented to the board. A witness may 
present evidence to the board in person or by af- 
fidavit. A person who requests a review under 
this section may appear before the board in per- 
son or by counsel or an accredited representa- 
tive of an organization recognized by the Sec- 
retary of Veterans Affairs under chapter 59 of 
title 38. 

(d) (1) In the case of a former member of the 
armed forces who, while serving on active duty 
as a member of the armed forces, was deployed 
in support of a contingency operation and who, 
at any time after such deployment, was diag- 
nosed by a physician, clinical psychologist, or 
psychiatrist as experiencing post-traumatic 
stress disorder or traumatic brain injury as a 
consequence of that deployment, a board estab- 
lished under this section to review the former 
member's discharge or dismissal shall include a 
member who is a physician, clinical psycholo- 
gist, or psychiatrist. 

(2) In the case of a former member described in 
paragraph (1) or a former member whose appli- 
cation for relief is based in whole or in part on 
matters relating to post-traumatic stress dis- 
order or traumatic brain injury as supporting 
rationale or as justification for priority consid- 
eration, the Secretary concerned shall expedite 
a final decision and shall accord such cases suffi- 
cient priority to achieve an expedited resolu- 
tion. In determining the priority of cases, the 
Secretary concerned shall weigh the medical 
and humanitarian circumstances of all cases and 
accord higher priority to cases not involving 
post-traumatic stress disorder or traumatic 
brain injury only when the individual cases are 
considered more compelling. 

(Added Pub. L. 85-857, §13(v)(2), Sept. 2, 1958, 72 
Stat. 1266; amended Pub. L. 87-651, title I, 
§ 110(a), Sept. 7, 1962, 76 Stat. 509; Pub. L. 98-209, 
§ 11(b), Dec. 6, 1983, 97 Stat. 1407; Pub. L. 101-189, 
div. A, title XVI, § 1621(a)(2), Nov. 29, 1989, 103 
Stat. 1603; Pub. L. 111-84, div. A, title V, § 512(b), 
Oct. 28, 2009, 123 Stat. 2281.) 

Historical and Revision Notes 

Sections 1553 and 1554 are restated, without sub- 
stantive change, to conform to the style adopted for 
title 10. 

References in Text 

The Uniform Code of Military Justice (Public Law 506 
of the 81st Congress), referred to in subsec. (a), is act 
May 5, 1950, ch. 169, §1, 64 Stat. 107, which was classified 
to chapter 22 (§551 et seq.) of Title 50, War and National 
Defense, and was repealed and reenacted as chapter 47 
(§801 et seq.) of this title by act Aug. 10, 1956, ch. 1041, 
§53, 70A Stat. 641, the first section of which enacted 
this title. 



Amendments 

2009— Subsec. (d). Pub. L. 111-84 added subsec. (d). 

1989— Subsecs. (a), (c). Pub. L. 101-189 substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs". 

1983 — Subsec. (a). Pub. L. 98-209 inserted provision 
that with respect to a discharge or dismissal adjudged 
by a court-martial case tried or reviewed under chapter 
47 of this title (or under the Uniform Code of Military 
Justice (Public Law 506 of the 81st Congress)), action 
under this subsection may extend only to a change in 
the discharge or dismissal or issuance of a new dis- 
charge for purposes of clemency. 

1962 — Pub. L. 87-651 amended section generally with- 
out substantive change to conform to the style adopted 
for the revision of this title. 

Effective Date 

Section effective Jan. 1, 1959, see section 2 of Pub. L. 
85-857, set out as a note preceding Part I of Title 38, 
Veterans' Benefits. 

§ 1554. Review of retirement or separation with- 
out pay for physical disability 

(a) The Secretary concerned shall from time 
to time establish boards of review, each consist- 
ing of five commissioned officers, two of whom 
shall be selected from officers of the Army Medi- 
cal Corps, officers of the Navy Medical Corps, 
Air Force officers designated as medical officers, 
or officers of the Public Health Service, as the 
case may be, to review, upon the request of a 
member or former member of the uniformed 
services retired or released from active duty 
without pay for physical disability, the findings 
and decisions of the retiring board, board of 
medical survey, or disposition board in the 
member's case. A request for review must be 
made within 15 years after the date of the retire- 
ment or separation. 

(b) A board established under this section has 
the same powers as the board whose findings and 
decision are being reviewed. The findings of the 
board shall be sent to the Secretary concerned, 
who shall submit them to the President for ap- 
proval. 

(c) A review by a board established under this 
section shall be based upon the records of the 
armed forces concerned and such other evidence 
as may be presented to the board. A witness may 
present evidence to the board in person or by af- 
fidavit. A person who requests a review under 
this section may appear before the board in per- 
son or by counsel or an accredited representa- 
tive of an organization recognized by the Sec- 
retary of Veterans Affairs under chapter 59 of 
title 38. 

(Added Pub. L. 85-857, §13(v)(2), Sept. 2, 1958, 72 
Stat. 1267; amended Pub. L. 87-651, title I, 
§ 110(a), Sept. 7, 1962, 76 Stat. 510; Pub. L. 101-189, 
div. A, title XVI, § 1621(a)(2), Nov. 29, 1989, 103 
Stat. 1603; Pub. L. 111-383, div. A, title V, § 533(a), 
Jan. 7, 2011, 124 Stat. 4216.) 

Historical and Revision Notes 

Sections 1553 and 1554 are restated, without sub- 
stantive change, to conform to the style adopted for 
title 10. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "a mem- 
ber or former member of the uniformed services" for 
"an officer" and "the member's case" for "his case". 
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1989— Subsec. (c). Pub. L. 101-189 substituted "Sec- 
retary of Veterans Affairs" for "Administrator of Vet- 
erans' Affairs". 

1962 — Pub. L. 87-651 amended section generally with- 
out substantive change to conform to the style adopted 
for the revision of this title. 

Effective Date 

Section effective Jan. 1, 1959, see section 2 of Pub. L. 
85-857, set out as a note preceding Part I of Title 38, 
Veterans' Benefits. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

§ 1554a. Review of separation with disability rat- 
ing of 20 percent disabled or less 

(a) In General. — (1) The Secretary of Defense 
shall establish within the Office of the Secretary 
of Defense a board of review to review the dis- 
ability determinations of covered individuals by 
Physical Evaluation Boards. The board shall be 
known as the "Physical Disability Board of Re- 
view". 

(2) The Physical Disability Board of Review 
shall consist of not less than three members ap- 
pointed by the Secretary. 

(b) Covered Individuals. — For purposes of 
this section, covered individuals are members 
and former members of the armed forces who, 
during the period beginning on September 11, 
2001, and ending on December 31, 2009 — 

(1) are separated from the armed forces due 
to unfitness for duty due to a medical condi- 
tion with a disability rating of 20 percent dis- 
abled or less; and 

(2) are found to be not eligible for retire- 
ment. 

(c) Review. — (1) Upon the request of a covered 
individual, or a surviving spouse, next of kin, or 
legal representative of a covered individual, the 
Physical Disability Board of Review shall review 
the findings and decisions of the Physical Eval- 
uation Board with respect to such covered indi- 
vidual. Subject to paragraph (3), upon its own 
motion, the Physical Disability Board of Review 
may review the findings and decisions of the 
Physical Evaluation Board with respect to a 
covered individual. 

(2) The review by the Physical Disability 
Board of Review under paragraph (1) shall be 
based on the records of the armed force con- 
cerned and such other evidence as may be pre- 
sented to the Physical Disability Board of Re- 
view. A witness may present evidence to the 
Board by affidavit or by any other means con- 
sidered acceptable by the Secretary of Defense. 

(3) If the Physical Disability Board of Review 
proposes to review, upon its own motion, the 
findings and decisions of the Physical Evalua- 
tion Board with respect to a covered individual, 
the Physical Disability Board of Review shall 
notify the covered individual, or a surviving 
spouse, next of kin, or legal representative of 
the covered individual, of the proposed review 
and obtain the consent of the covered individual 
or a surviving spouse, next of kin, or legal rep- 
resentative of the covered individual before pro- 
ceeding with the review. 

(4) With respect to any review by the Physical 
Disability Board of Review of the findings and 



decisions of the Physical Evaluation Board with 
respect to a covered individual, whether initi- 
ated at the request of the covered individual or 
a surviving spouse, next of kin, or legal rep- 
resentative of the covered individual or initiated 
by the Physical Disability Board of Review, the 
Physical Disability Board of Review shall notify 
the covered individual or a surviving spouse, 
next of kin, or legal representative of the cov- 
ered individual that, as a result of the request or 
consent, the covered individual or a surviving 
spouse, next of kin, or legal representative of 
the covered individual may not seek relief from 
the Board for Correction of Military Records op- 
erated by the Secretary concerned. 

(d) Authorized Recommendations. — The Phys- 
ical Disability Board of Review may, as a result 
of its findings under a review under subsection 
(c), recommend to the Secretary concerned the 
following (as applicable) with respect to a cov- 
ered individual: 

(1) No recharacterization of the separation 
of such individual or modification of the dis- 
ability rating previously assigned such indi- 
vidual. 

(2) The recharacterization of the separation 
of such individual to retirement for disability. 

(3) The modification of the disability rating 
previously assigned such individual by the 
Physical Evaluation Board concerned, which 
modified disability rating may not be a reduc- 
tion of the disability rating previously as- 
signed such individual by that Physical Eval- 
uation Board. 

(4) The issuance of a new disability rating 
for such individual. 

(e) Correction of Military Records. — (1) The 
Secretary concerned may correct the military 
records of a covered individual in accordance 
with a recommendation made by the Physical 
Disability Board of Review under subsection (d). 
Any such correction may be made effective as of 
the effective date of the action taken on the re- 
port of the Physical Evaluation Board to which 
such recommendation relates. 

(2) In the case of a member previously sepa- 
rated pursuant to the findings and decision of a 
Physical Evaluation Board together with a 
lump-sum or other payment of back pay and al- 
lowances at separation, the amount of pay or 
other monetary benefits to which such member 
would be entitled based on the member's mili- 
tary record as corrected shall be reduced to take 
into account receipt of such lump-sum or other 
payment in such manner as the Secretary of De- 
fense considers appropriate. 

(3) If the Physical Disability Board of Review 
makes a recommendation not to correct the 
military records of a covered individual, the ac- 
tion taken on the report of the Physical Evalua- 
tion Board to which such recommendation re- 
lates shall be treated as final as of the date of 
such action. 

(f) Regulations. — (1) This section shall be car- 
ried out in accordance with regulations pre- 
scribed by the Secretary of Defense. 

(2) The regulations under paragraph (1) shall 
specify reasonable deadlines for the performance 
of reviews required by this section. 

(3) The regulations under paragraph (1) shall 
specify the effect of a determination or pending 
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determination of a Physical Evaluation Board 
on considerations by boards for correction of 
military records under section 1552 of this title. 

(Added Pub. L. 110-181, div. A, title XVI, 
§ 1643(a)(1), Jan. 28, 2008, 122 Stat. 465.) 

Implementation 

Pub. L. 110-181, dlv. A, title XVI, § 1643(b), Jan. 28, 
2008, 122 Stat. 467, provided that: "The Secretary of De- 
fense shall establish the board of review required by 
section 1554a of title 10, United States Code (as added 
by subsection (a)), and prescribe the regulations re- 
quired by such section, not later than 90 days after the 
date of the enactment of this Act [Jan. 28, 2008]." 

§ 1555. Professional staff 

(a) The Secretary of each military department 
shall assign to the staff of the service review 
agency of that military department at least one 
attorney and at least one physician. Such as- 
signments shall be made on a permanent, full- 
time basis and may be made from members of 
the armed forces or civilian employees. 

(b) Personnel assigned pursuant to subsection 
(a)- 

(1) shall work under the supervision of the 
director or executive director (as the case may 
be) of the service review agency; and 

(2) shall be assigned duties as advisers to the 
director or executive director or other staff 
members on legal and medical matters, re- 
spectively, that are being considered by the 
agency. 

(c) In this section, the term "service review 
agency" means — 

(1) with respect to the Department of the 
Army, the Army Review Boards Agency; 

(2) with respect to the Department of the 
Navy, the Navy Council of Personnel Boards 
and the Board for Correction of Naval Records; 
and 

(3) with respect to the Department of the Air 
Force, the Air Force Review Boards Agency. 

(Added Pub. L. 105-261, div. A, title V, § 542(a)(1), 
Oct. 17, 1998, 112 Stat. 2020; amended Pub. L. 
106-65, div. A, title V, §582, Oct. 5, 1999, 113 Stat. 
634.) 

Amendments 

1999— Subsec. (c)(2). Pub. L. 106-65 inserted "the Navy 
Council of Personnel Boards and" after "Department of 
the Navy,". 

Effective Date 

Pub. L. 105-261, div. A, title V, § 542(b), Oct. 17, 1998, 
112 Stat. 2020, provided that: "Section 1555 of title 10, 
United States Code, as added by subsection (a), shall 
take effect 180 days after the date of the enactment of 
this Act [Oct. 17, 1998]." 

§ 1556. Ex parte communications prohibited 

(a) In General. — The Secretary of each mili- 
tary department shall ensure that an applicant 
seeking corrective action by the Army Review 
Boards Agency, the Air Force Review Boards 
Agency, or the Board for Correction of Naval 
Records, as the case may be, is provided a copy 
of all correspondence and communications (in- 
cluding summaries of verbal communications) 
to or from the agency or board, or a member of 
the staff of the agency or board, with an entity 



or person outside the agency or board that per- 
tain directly to the applicant's case or have a 
material effect on the applicant's case. 

(b) Exceptions. — Subsection (a) does not apply 
to the following: 

(1) Classified information. 

(2) Information the release of which is other- 
wise prohibited by law or regulation. 

(3) Any record previously provided to the ap- 
plicant or known to be possessed by the appli- 
cant. 

(4) Any correspondence that is purely admin- 
istrative in nature. 

(5) Any military record that is (or may be) 
provided to the applicant by the Secretary of 
the military department or other source. 

(Added Pub. L. 105-261, div. A, title V, § 543(a)(1), 
Oct. 17, 1998, 112 Stat. 2020.) 

Effective Date 

Pub. L. 105-261, dlv. A, title V, § 543(b), Oct. 17, 1998, 
112 Stat. 2021, provided that: "Section 1556 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to correspondence and communica- 
tions made 60 days or more after the date of the enact- 
ment of this Act [Oct. 17, 1998]." 

§ 1557. Timeliness standards for disposition of 
applications before Corrections Boards 

(a) Ten-Month Clearance Percentage. — Of 
the applications received by a Corrections Board 
during a period specified in the following table, 
the percentage on which final action by the Cor- 
rections Board must be completed within 10 
months of receipt (other than for those applica- 
tions considered suitable for administrative cor- 
rection) is as follows: 

The percentage on which final 
For applications Correction Board action 

received during — must he completed within 

10 months of receipt is — 



the period of fiscal years 2001 and 2002 .... 50 
the period of fiscal years 2003 and 2004 .... 60 
the period of fiscal years 2005, 2006, and 

2007 70 

the period of fiscal years 2008, 2009, and 

2010 80 

the period of any fiscal year after fiscal 

year 2010 90. 



(b) Clearance Deadline for All Applica- 
tions. — Final action by a Corrections Board on 
all applications received by the Corrections 
Board (other than those applications considered 
suitable for administrative correction) shall be 
completed within 18 months of receipt. 

(c) Waiver Authority.— The Secretary of the 
military department concerned may exclude an 
individual application from the timeliness 
standards prescribed in subsections (a) and (b) if 
the Secretary determines that the application 
warrants a longer period of consideration. The 
authority of the Secretary of a military depart- 
ment under this subsection may not be dele- 
gated. 

(d) Failure To Meet Timeliness Standards 
Not To Affect Any Individual Application.— 
Failure of a Corrections Board to meet the ap- 
plicable timeliness standard for any period of 
time under subsection (a) or (b) does not confer 
any presumption or advantage with respect to 
consideration by the board of any application. 
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(e) Reports on Failure To Meet Timeliness 
Standards. — The Secretary of the military de- 
partment concerned shall submit to the Com- 
mittee on Armed Services of the Senate and the 
Committee on Armed Services of the House of 
Representatives a report not later than June 1 
following any fiscal year during which the Cor- 
rections Board of that Secretary's military de- 
partment was unable to meet the applicable 
timeliness standard for that fiscal year under 
subsections (a) and (b). The report shall specify 
the reasons why the standard could not be met 
and the corrective actions initiated to ensure 
compliance in the future. The report shall also 
specify the number of waivers granted under 
subsection (c) during that fiscal year. 

(f) Corrections Board Defined.— In this sec- 
tion, the term "Corrections Board" means — 

(1) with respect to the Department of the 
Army, the Army Board for Correction of Mili- 
tary Records; 

(2) with respect to the Department of the 
Navy, the Board for Correction of Naval 
Records; and 

(3) with respect to the Department of the Air 
Force, the Air Force Board for Correction of 
Military Records. 

(Added Pub. L. 105-261, div. A, title V, § 544(a), 
Oct. 17, 1998, 112 Stat. 2021; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-375, div. A, title X, 
§1084(d)(12), Oct. 28, 2004, 118 Stat. 2062.) 

Amendments 

2004— Subsec. (b). Pub. L. 108-375 substituted "Pinal" 
for "Effective October 1, 2002, final". 

1999— Subsec. (e). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

§ 1558. Review of actions of selection boards: cor- 
rection of military records by special boards; 
judicial review 

(a) Correction of Military Records. — The 
Secretary of a military department may correct 
a person's military records in accordance with a 
recommendation made by a special board. Any 
such correction may be made effective as of the 
effective date of the action taken on a report of 
a previous selection board that resulted in the 
action corrected in the person's military 
records. 

(b) Definitions.— In this section: 

(1) Special board.— (A) The term "special 
board" means a board that the Secretary of a 
military department convenes under any au- 
thority to consider whether to recommend a 
person for appointment, enlistment, reenlist- 
ment, assignment, promotion, retention, sepa- 
ration, retirement, or transfer to inactive 
status in a reserve component instead of refer- 
ring the records of that person for consider- 
ation by a previously convened selection board 
which considered or should have considered 
that person. 

(B) Such term includes a board for the cor- 
rection of military records convened under 
section 1552 of this title, if designated as a spe- 
cial board by the Secretary concerned. 

(C) Such term does not include a promotion 
special selection board convened under section 
628 or 14502 of this title. 



(2) Selection board. — (A) The term "selec- 
tion board" means a selection board convened 
under section 573(c), 580, 580a, 581, 611(b), 637, 
638, 638a, 14101(b), 14701, 14704, or 14705 of this 
title, and any other board convened by the 
Secretary of a military department under any 
authority to recommend persons for appoint- 
ment, enlistment, reenlistment, assignment, 
promotion, or retention in the armed forces or 
for separation, retirement, or transfer to inac- 
tive status in a reserve component for the pur- 
pose of reducing the number of persons serving 
in the armed forces. 

(B) Such term does not include any of the 
following: 

(i) A promotion board convened under sec- 
tion 573(a), 611(a), or 14101(a) of this title. 

(ii) A special board. 

(iii) A special selection board convened 
under section 628 of this title. 

(iv) A board for the correction of military 
records convened under section 1552 of this 
title. 

(3) Involuntarily board-separated. — The 
term "involuntarily board-separated" means 
separated or retired from an armed force, or 
transferred to the Retired Reserve or to inac- 
tive status in a reserve component, as a result 
of a recommendation of a selection board. 

(c) Relief Associated With Correction of 
Certain Actions.— (1) The Secretary of the mili- 
tary department concerned shall ensure that an 
involuntarily board-separated person receives 
relief under paragraph (2) or under paragraph (3) 
if the person, as a result of a correction of the 
person's military records under subsection (a), 
becomes entitled to retention on or restoration 
to active duty or to active status in a reserve 
component. 

(2) (A) A person referred to in paragraph (1) 
shall, with that person's consent, be restored to 
the same status, rights, and entitlements (less 
appropriate offsets against back pay and allow- 
ances) in that person's armed force as the person 
would have had if the person had not been se- 
lected to be involuntarily board-separated as a 
result of an action the record of which is cor- 
rected under subsection (a). An action under this 
subparagraph is subject to subparagraph (B). 

(B) Nothing in subparagraph (A) may be con- 
strued to permit a person to be on active duty or 
in an active status in a reserve component after 
the date on which the person would have been 
separated, retired, or transferred to the Retired 
Reserve or to inactive status in a reserve com- 
ponent if the person had not been selected to be 
involuntarily board-separated in an action of a 
selection board the record of which is corrected 
under subsection (a). 

(3) If an involuntarily board-separated person 
referred to in paragraph (1) does not consent to 
a restoration of status, rights, and entitlements 
under paragraph (2), the Secretary concerned 
shall pay that person back pay and allowances 
(less appropriate offsets), and shall provide that 
person service credit, for the period — 

(A) beginning on the date of the person's sep- 
aration, retirement, or transfer to the Retired 
Reserve or to inactive status in a reserve com- 
ponent, as the case may be; and 
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(B) ending on the earlier of — 

(i) the date on which the person would 
have been so restored under paragraph (2), as 
determined by the Secretary concerned; or 

(ii) the date on which the person would 
otherwise have been separated, retired, or 
transferred to the Retired Reserve or to in- 
active status in a reserve component, as the 
case may be. 

(d) Finality of Unfavorable Action. — If a 
special board makes a recommendation not to 
correct the military records of a person regard- 
ing action taken in the case of that person on 
the basis of a previous report of a selection 
board, the action previously taken on that re- 
port shall be considered as final as of the date of 
the action taken on that report. 

(e) Regulations. — (1) The Secretary of each 
military department shall prescribe regulations 
to carry out this section. Regulations under this 
subsection may not apply to subsection (f), 
other than to paragraph (4)(C) of that sub- 
section. 

(2) The Secretary may prescribe in the regula- 
tions under paragraph (1) the circumstances 
under which consideration by a special board 
may be provided for under this section, includ- 
ing the following: 

(A) The circumstances under which consider- 
ation of a person's case by a special board is 
contingent upon application by or for that 
person. 

(B) Any time limits applicable to the filing 
of an application for such consideration. 

(3) Regulations prescribed by the Secretary of 
a military department under this subsection 
may not take effect until approved by the Sec- 
retary of Defense. 

(f) Judicial Review.— (1) A person seeking to 
challenge an action or recommendation of a se- 
lection board, or an action taken by the Sec- 
retary of the military department concerned on 
the report of a selection board, is not entitled to 
relief in any judicial proceeding unless the ac- 
tion or recommendation has first been consid- 
ered by a special board under this section or the 
Secretary concerned has denied the convening of 
such a board for such consideration. 

(2) (A) A court of the United States may review 
a determination by the Secretary of a military 
department not to convene a special board in 
the case of any person. In any such case, the 
court may set aside the Secretary's determina- 
tion only if the court finds the determination to 
be— 

(i) arbitrary or capricious; 

(ii) not based on substantial evidence; 

(iii) a result of material error of fact or ma- 
terial administrative error; or 

(iv) otherwise contrary to law. 

(B) If a court sets aside a determination by the 
Secretary of a military department not to con- 
vene a special board, it shall remand the case to 
the Secretary concerned, who shall provide for 
consideration by a special board. 

(3) A court of the United States may review a 
recommendation of a special board or an action 
of the Secretary of the military department con- 
cerned on the report of a special board. In any 
such case, a court may set aside the action only 



if the court finds that the recommendation or 
action was — 

(A) arbitrary or capricious; 

(B) not based on substantial evidence; 

(C) a result of material error of fact or mate- 
rial administrative error; or 

(D) otherwise contrary to law. 

(4)(A) If, six months after receiving a complete 
application for consideration by a special board 
in any case, the Secretary concerned has not 
convened a special board and has not denied con- 
sideration by a special board in that case, the 
Secretary shall be deemed for the purposes of 
this subsection to have denied consideration of 
the case by a special board. 

(B) If, six months after the convening of a spe- 
cial board in any case, the Secretary concerned 
has not taken final action on the report of the 
special board, the Secretary shall be deemed for 
the purposes of this subsection to have denied 
relief in such case. 

(C) Under regulations prescribed under sub- 
section (e), the Secretary of a military depart- 
ment may waive the applicability of subpara- 
graph (A) or (B) in a case if the Secretary deter- 
mines that a longer period for consideration of 
the case is warranted. Such a waiver may be for 
an additional period of not more than six 
months. The Secretary concerned may not dele- 
gate authority to make a determination under 
this subparagraph. 

(g) Existing Jurisdiction.— Nothing in this 
section limits — 

(1) the jurisdiction of any court of the 
United States under any provision of law to 
determine the validity of any law, regulation, 
or policy relating to selection boards; or 

(2) the authority of the Secretary of a mili- 
tary department to correct a military record 
under section 1552 of this title. 

(Added Pub. L. 107-107, div. A, title V, § 503(a)(1), 
Dec. 28, 2001, 115 Stat. 1080.) 

Effective Date 

Section applicable with respect to any proceeding- 
pending- on or after Dec. 28, 2001, without regard to 
whether a challenge to an action of a selection board of 
any of the Armed Forces being considered in the pro- 
ceeding was initiated before, on, or after that date, but 
not applicable with respect to any action commenced 
in a court of the United States before Dec. 28, 2001, see 
section 503(c) of Pub. L. 107-107, set out as an Effective 
Date of 2001 Amendment note under section 628 of this 
title. 

§ 1559. Personnel limitation 

(a) Limitation.— Before December 31, 2013, the 
Secretary of a military department may not 
carry out any reduction in the number of mili- 
tary and civilian personnel assigned to duty 
with the service review agency for that military 
department below the baseline number for that 
agency until — 

(1) the Secretary submits to Congress a re- 
port that — 

(A) describes the reduction proposed to be 
made; 

(B) provides the Secretary's rationale for 
that reduction; and 

(C) specifies the number of such personnel 
that would be assigned to duty with that 
agency after the reduction; and 
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(2) a period of 90 days has elapsed after the 
date on which the report is submitted. 

(b) Baseline Number. — The baseline number 
for a service review agency under this section 
is — 

(1) for purposes of the first report with re- 
spect to a service review agency under this 
section, the number of military and civilian 
personnel assigned to duty with that agency 
as of January 1, 2002; and 

(2) for purposes of any subsequent report 
with respect to a service review agency under 
this section, the number of such personnel 
specified in the most recent report with re- 
spect to that agency under this section. 

(c) Service Review Agency Defined. — In this 
section, the term "service review agency" 
means — 

(1) with respect to the Department of the 
Army, the Army Review Boards Agency; 

(2) with respect to the Department of the 
Navy, the Board for Correction of Naval 
Records; and 

(3) with respect to the Department of the Air 
Force, the Air Force Review Boards Agency. 

(Added Pub. L. 107-314, div. A, title V, § 552(a), 
Dec. 2, 2002, 116 Stat. 2552; amended Pub. L. 
108-375, div. A, title V, §581, Oct. 28, 2004, 118 
Stat. 1928; Pub. L. 110-417, [div. A], title V, §593, 
Oct. 14, 2008, 122 Stat. 4475; Pub. L. 111-383, div. 
A, title V, § 533(b), Jan. 7, 2011, 124 Stat. 4216.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "Decem- 
ber 31, 2013" for "December 31, 2010" in introductory 
provisions. 

2008— Subsec. (a). Pub. L. 110-417 substituted "Decem- 
ber 31, 2010" for "October 1, 2008" in introductory provi- 
sions. 

2004— Subsec. (a). Pub. L. 108-375 substituted "Before 
October 1, 2008," for "During- fiscal years 2003, 2004, and 
2005,". 

CHAPTER 80— MISCELLANEOUS INVESTIGA- 
TION REQUIREMENTS AND OTHER DUTIES 

Sec. 

1561. Complaints of sexual harassment: investiga- 

tion by commanding officers. 
1561a. Civilian orders of protection: force and effect 
on military installations. 

1562. Database on domestic violence incidents. 

1563. Consideration of proposals for posthumous 

and honorary promotions and appoint- 
ments: procedures for review. 

1564. Security clearance investigations. 
1564a. Counterintelligence polygraph program. 

1565. DNA identification information: collection 

from certain offenders; use. 
1565a. DNA samples maintained for identification of 
human remains: use for law enforcement 
purposes. 

1565b. Victims of sexual assault: access to legal as- 
sistance and services of Sexual Assault Re- 
sponse Coordinators and Sexual Assault 
Victim Advocates. 

1566. Voting assistance: compliance assessments; 

assistance. 

1566a. Voting assistance: voter assistance offices. 

1567. Duration of military protective orders. 

1567a. Mandatory notification of issuance of mili- 
tary protective order to civilian law en- 
forcement. 

Prior Provisions 

A prior chapter 80, comprised of sections 1571 to 1577, 
relating to Exemplary Rehabilitation Certificates, was 



repealed by Pub. L. 90-83, §3(2), Sept. 11, 1967, 81 Stat. 
220. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 581(b)(2), Dec. 31, 
2011, 125 Stat. 1431, added item 1565b. 

2009— Pub. L. 111-84, div. A, title V, § 583(b)(2), Oct. 28, 
2009, 123 Stat. 2330, added item 1566a. 

2008— Pub. L. 110-417, [div. A], title V, §§561(b), 562(b), 
Oct. 14, 2008, 122 Stat. 4470, added items 1567 and 1567a. 

2003— Pub. L. 108-136, div. A, title X, §§1031(a)(ll)(B), 
1041(a)(2), Nov. 24, 2003, 117 Stat. 1597, 1608, struck out 
"and recommendation" after "review" in item 1563 and 
added item 1564a. 

2002— Pub. L. 107-314, div. A, title X, § 1063(b), Dec. 2, 
2002, 116 Stat. 2653, added item 1565a. 

Pub. L. 107-311, §2(b), Dec. 2, 2002, 116 Stat. 2455, added 
item 1561a. 

2001— Pub. L. 107-107, div. A, title XVI, § 1602(a)(2), 
Dec. 28, 2001, 115 Stat. 1276, added item 1566. 

2000— Pub. L. 106-546, § 5(a)(2), Dec. 19, 2000, 114 Stat. 
2732, added item 1565. 

Pub. L. 106-398, §1 [[div. A], title V, §542(b), title X, 
§ 1072(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-115, 
1654A-277, added items 1563 and 1564. 

1999— Pub. L. 106-65, div. A, title V, § 594(b), Oct. 5, 
1999, 113 Stat. 644, added item 1562. 

§ 1561. Complaints of sexual harassment: inves- 
tigation by commanding officers 

(a) Action on Complaints Alleging Sexual 
Harassment. — A commanding officer or officer 
in charge of a unit, vessel, facility, or area of 
the Army, Navy, Air Force, or Marine Corps who 
receives from a member of the command or a ci- 
vilian employee under the supervision of the of- 
ficer a complaint alleging sexual harassment by 
a member of the armed forces or a civilian em- 
ployee of the Department of Defense shall carry 
out an investigation of the matter in accordance 
with this section. 

(b) Commencement of Investigation. — To the 
extent practicable, a commanding officer or offi- 
cer in charge receiving such a complaint shall, 
within 72 hours after receipt of the complaint — 

(1) forward the complaint or a detailed de- 
scription of the allegation to the next superior 
officer in the chain of command who is author- 
ized to convene a general court-martial; 

(2) commence, or cause the commencement 
of, an investigation of the complaint; and 

(3) advise the complainant of the commence- 
ment of the investigation. 

(c) Duration of Investigation.— To the extent 
practicable, a commanding officer or officer in 
charge receiving such a complaint shall ensure 
that the investigation of the complaint is com- 
pleted not later than 14 days after the date on 
which the investigation is commenced. 

(d) Report on Investigation.— To the extent 
practicable, a commanding officer or officer in 
charge receiving such a complaint shall — 

(1) submit a final report on the results of the 
investigation, including any action taken as a 
result of the investigation, to the next supe- 
rior officer referred to in subsection (b)(1) 
within 20 days after the date on which the in- 
vestigation is commenced; or 

(2) submit a report on the progress made in 
completing the investigation to the next supe- 
rior officer referred to in subsection (b)(1) 
within 20 days after the date on which the in- 
vestigation is commenced and every 14 days 
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thereafter until the investigation is completed 
and, upon completion of the investigation, 
then submit a final report on the results of the 
investigation, including any action taken as a 
result of the investigation, to that next supe- 
rior officer. 

(e) Sexual Harassment Defined. — In this sec- 
tion, the term "sexual harassment" means any 
of the following: 

(1) Conduct (constituting a form of sex dis- 
crimination) that — 

(A) involves unwelcome sexual advances, 
requests for sexual favors, and deliberate or 
repeated offensive comments or gestures of a 
sexual nature when — 

(i) submission to such conduct is made 
either explicitly or implicitly a term or 
condition of a person's job, pay, or career; 

(ii) submission to or rejection of such 
conduct by a person is used as a basis for 
career or employment decisions affecting 
that person; or 

(iii) such conduct has the purpose or ef- 
fect of unreasonably interfering with an 
individual's work performance or creates 
an intimidating, hostile, or offensive 
working environment; and 

(B) is so severe or pervasive that a reason- 
able person would perceive, and the victim 
does perceive, the work environment as hos- 
tile or offensive. 

(2) Any use or condonation, by any person in 
a supervisory or command position, of any 
form of sexual behavior to control, influence, 
or affect the career, pay, or job of a member of 
the armed forces or a civilian employee of the 
Department of Defense. 

(3) Any deliberate or repeated unwelcome 
verbal comment or gesture of a sexual nature 
in the workplace by any member of the armed 
forces or civilian employee of the Department 
of Defense. 

(Added Pub. L. 105-85, div. A, title V, § 591(a)(1), 
Nov. 18, 1997, 111 Stat. 1760.) 

Prior Provisions 

Prior sections 1571 to 1577, Pub. L. 89-690, §1, Oct. 15, 
1966, 80 Stat. 1016, related to creation of Exemplary Re- 
habilitation Certificates to be issued by the Secretary 
of Labor to persons discharged or dismissed from the 
Armed Forces under conditions other than honorable or 
to persons who had received a general discharge but 
who had established that they had rehabilitated them- 
selves and established the administrative and other au- 
thority in connection therewith, prior to repeal by Pub. 
L. 90-83, §3(2), Sept. 11, 1967, 81 Stat. 220. 

Short Title op 2002 Amendment 

Pub. L. 107-311, §1, Dec. 2, 2002, 116 Stat. 2455, provided 
that: "This Act [enacting section 1561a of this title] 
may be cited as the 'Armed Forces Domestic Security 
Act'." 

Sexual Assault Response Coordinators and 
Sexual Assault Victim Advocates 

Pub. L. 112-81, div. A, title V, §584, Dec. 31, 2011, 125 
Stat. 1432, provided that: 
"(a) Assignment op Coordinators. — 

"(1) Assignment requirements. — At least one full- 
time Sexual Assault Response Coordinator shall be 
assigned to each brigade or equivalent unit level of 
the armed forces. The Secretary of the military de- 



partment concerned may assign additional Sexual 
Assault Response Coordinators as necessary based on 
the demographics or needs of the unit. An additional 
Sexual Assault Response Coordinator may serve on a 
full-time or part-time basis at the discretion of the 
Secretary. 

"(2) Eligible persons. — On and after October 1, 
2013, only members of the armed forces and civilian 
employees of the Department of Defense may be as- 
signed to duty as a Sexual Assault Response Co- 
ordinator. 

"(b) Assignment op Victim Advocates. — 

"(1) Assignment requirements. — At least one full- 
time Sexual Assault Victim Advocate shall be as- 
signed to each brigade or equivalent unit level of the 
armed forces. The Secretary of the military depart- 
ment concerned may assign additional Victim Advo- 
cates as necessary based on the demographics or 
needs of the unit. An additional Victim Advocate 
may serve on a full-time or part-time basis at the dis- 
cretion of the Secretary. 

"(2) Eligible persons. — On and after October 1, 
2013, only members of the armed forces and civilian 
employees of the Department of Defense may be as- 
signed to duty as a Victim Advocate. 
"(c) Training and Certipication. — 

"(1) Training and certification program. — As part 
of the sexual assault prevention and response pro- 
gram, the Secretary of Defense shall establish a pro- 
fessional and uniform training and certification pro- 
gram for Sexual Assault Response Coordinators as- 
signed under subsection (a) and Sexual Assault Vic- 
tim Advocates assigned under subsection (b). The pro- 
gram shall be structured and administered in a man- 
ner similar to the professional training available for 
Equal Opportunity Advisors through the Defense 
Equal Opportunity Management Institute. 

"(2) Consultation. — In developing the curriculum 
and other components of the program, the Secretary 
of Defense shall work with experts outside of the De- 
partment of Defense who are experts in victim advo- 
cacy and sexual assault prevention and response 
training. 

"(3) Effective date. — On and after October 1, 2013, 
before a member or civilian employee may be as- 
signed to duty as a Sexual Assault Response Co- 
ordinator under subsection (a) or Victim Advocate 
under subsection (b), the member or employee must 
have completed the training program required by 
paragraph (1) and obtained the certification. 
"(d) Definitions. — In this section: 

"(1) The term 'armed forces' means the Army, 
Navy, Air Force, and Marine Corps. 

"(2) The term 'sexual assault prevention and re- 
sponse program' has the meaning given such term in 
section 1601(a) of the Ike Skelton National Defense 
Authorization Act for Fiscal Year 2011 (Public Law 
111-383; 10 U.S.C. 1561 note)." 

Training and Education Programs for Sexual 
Assault Prevention and Response Program 

Pub. L. 112-81, div. A, title V, §585, Dec. 31, 2011, 125 

Stat. 1434, provided that: 
"(a) Sexual Assault Prevention and Response 

Training and Education. — 

"(1) Development op curriculum. — Not later than 
one year after the date of the enactment of this Act 
[Dec. 31, 2011], the Secretary of each military depart- 
ment shall develop a curriculum to provide sexual as- 
sault prevention and response training and education 
for members of the Armed Forces under the jurisdic- 
tion of the Secretary and civilian employees of the 
military department to strengthen individual knowl- 
edge, skills, and capacity to prevent and respond to 
sexual assault. In developing the curriculum, the Sec- 
retary shall work with experts outside of the Depart- 
ment of Defense who are experts [in] sexual assault 
prevention and response training. 

"(2) Scope op training and education. — The sexual 
assault prevention and response training and edu- 
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cation shall encompass initial entry and accession 
programs, annual refresher training-, professional 
military education, peer education, and specialized 
leadership training. Training shall be tailored for 
specific leadership levels and local area requirements. 

"(3) Consistent training. — The Secretary of De- 
fense shall ensure that the sexual assault prevention 
and response training provided to members of the 
Armed Forces and Department of Defense civilian 
employees Is consistent throughout the military de- 
partments. 

"(b) Inclusion in Professional Military Edu- 
cation. — The Secretary of Defense shall provide for the 
inclusion of a sexual assault prevention and response 
training module at each level of professional military 
education. The training shall be tailored to the new re- 
sponsibilities and leadership requirements of members 
of the Armed Forces as they are promoted. 
"(c) Inclusion in First Responder Training. — 

"(1) In general. — The Secretary of Defense shall di- 
rect that managers of specialty skills associated with 
first responders described in paragraph (2) integrate 
sexual assault response training in initial and recur- 
ring training courses. 

"(2) Covered first responders. — First responders 
referred to in paragraph (1) include firefighters, emer- 
gency medical technicians, law enforcement officers, 
military criminal investigators, healthcare person- 
nel, judge advocates, and chaplains." 

Department of Defense Policy and Procedures on 
Retention and Access to Evidence and Records 
Relating to Sexual Assaults Involving Members 
of the Armed Forces 

Pub. L. 112-81, div. A, title V, §586(a)-(d), Dec. 31, 2011, 
125 Stat. 1434, 1435, provided that: 

"(a) Comprehensive Policy on Retention and Ac- 
cess to Records.— Not later than October 1, 2012, the 
Secretary of Defense shall, in consultation with the 
Secretary of Veterans Affairs, develop a comprehensive 
policy for the Department of Defense on the retention 
of and access to evidence and records relating to sexual 
assaults involving members of the Armed Forces. 

"(b) Objectives. — The comprehensive policy required 
by subsection (a) shall include policies and procedures 
(including systems of records) necessary to ensure pres- 
ervation of records and evidence for periods of time 
that ensure that members of the Armed Forces and vet- 
erans of military service who were the victims of sex- 
ual assault during military service are able to substan- 
tiate claims for veterans benefits, to support criminal 
or civil prosecutions by military or civil authorities, 
and for such purposes relating to the documentation of 
the Incidence of sexual assault in the Armed Forces as 
the Secretary of Defense considers appropriate. 

"(c) Elements. — In developing the comprehensive 
policy required by subsection (a), the Secretary of De- 
fense shall consider, at a minimum, the following mat- 
ters: 

"(1) Identification of records, including non-Depart- 
ment of Defense records, relating to an incident of 
sexual assault, that must be retained. 

"(2) Criteria for collection and retention of records. 
"(3) Identification of physical evidence and non- 
documentary forms of evidence relating to sexual as- 
saults that must be retained. 

"(4) Length of time records, including Department 
of Defense Forms 2910 and 2911, and evidence must be 
retained, except that — 

"(A) the length of time physical evidence and fo- 
rensic evidence must be retained shall be not less 
than five years; and 

"(B) the length of time documentary evidence re- 
lating to sexual assaults must be retained shall be 
not less than the length of time investigative 
records relating to reports of sexual assaults of 
that type (restricted or unrestricted reports) must 
be retained. 

"(5) Locations where records must be stored. 

"(6) Media which may be used to preserve records 
and assure access, including an electronic systems 
[sic] of records. 



"(7) Protection of privacy of individuals named in 
records and status of records under section 552 of title 
5, United States Code (commonly referred to as the 
'Freedom of Information Act'), section 552a of title 5, 
United States Code (commonly referred to as the 
'Privacy Act'), restricted reporting cases, and laws 
related to privilege. 

"(8) Access to records by victims of sexual assault, 
the Department of Veterans Affairs, and others, in- 
cluding alleged assailants and law enforcement au- 
thorities. 

"(9) Responsibilities for record retention by the 
military departments. 

"(10) Education and training on record retention re- 
quirements. 

"(11) Uniform collection of data on the incidence of 
sexual assaults and on disciplinary actions taken in 
substantiated cases of sexual assault. 
"(d) Uniform Application to Military Depart- 
ments. — The Secretary of Defense shall ensure that, to 
the maximum extent practicable, the policy developed 
under subsection (a) is implemented uniformly by the 
military departments." 

Improved Sexual Assault Prevention and 
Response in the Armed Forces 

Pub. L. 111-383, div. A, title XVI, Jan. 7, 2011, 124 Stat. 
4429, as amended by Pub. L. 112-81, div. A, title V, §583, 
Dec. 31, 2011, 125 Stat. 1432, provided that: 

"SEC. 1601. DEFINITION OF DEPARTMENT OF DE- 
FENSE SEXUAL ASSAULT PREVENTION AND 
RESPONSE PROGRAM AND OTHER DEFINI- 
TIONS. 

"(a) Sexual Assault Prevention and Response Pro- 
gram Defined. — In this title, the term 'sexual assault 
prevention and response program' refers to Department 
of Defense policies and programs, including policies and 
programs of a specific military department or Armed 
Force, that, as modified as required by this title — 

"(1) are intended to reduce the number of sexual as- 
saults involving members of the Armed Forces, 
whether members are the victim, alleged assailant, 
or both; and 

"(2) improve the response of the Department of De- 
fense, the military departments, and the Armed 
Forces to reports of sexual assaults involving mem- 
bers of the Armed Forces, whether members are the 
victim, alleged assailant, or both, and to reports of 
sexual assaults when a covered beneficiary under 
chapter 55 of title 10, United States Code, is the vic- 
tim. 

"(b) Other Definitions. — In this title: 

"(1) The term 'Armed Forces' means the Army, 
Navy, Air Force, and Marine Corps. 

"(2) The terms 'covered beneficiary' and 'dependent' 
have the meanings given those terms in section 1072 
of title 10, United States Code. 

"(3) The term 'department' has the meaning given 
that term in section 101(a)(6) of title 10, United States 
Code. 

"(4) The term 'military installation' has the mean- 
ing given that term by the Secretary concerned. 
"(5) The term 'Secretary concerned' means — 

"(A) the Secretary of the Army, with respect to 
matters concerning the Army; 

"(B) the Secretary of the Navy, with respect to 
matters concerning the Navy and the Marine Corps; 
and 

"(C) the Secretary of the Air Force, with respect 

to matters concerning the Air Force. 

"(6) The term 'sexual assault' has the definition de- 
veloped for that term by the Secretary of Defense 
pursuant to subsection (a)(3) of section 577 of the 
Ronald W. Reagan National Defense Authorization 
Act for Fiscal Year 2005 (Public Law 108-375; 10 U.S.C. 
113 note) [now set out below], subject to such modi- 
fications as the Secretary considers appropriate. 
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"SEC. 1602. COMPREHENSIVE DEPARTMENT OF DE- 
FENSE POLICY ON SEXUAL ASSAULT PREVEN- 
TION AND RESPONSE PROGRAM, 
"(a) Comprehensive Policy Required. — Not later 
than March 30, 2012, the Secretary of Defense shall sub- 
mit to the congressional defense committees [Commit- 
tees on Armed Services and Appropriations of the Sen- 
ate and the House of Representatives] a revised com- 
prehensive policy for the Department of Defense sexual 
assault prevention and response program that — 

"(1) builds upon the comprehensive sexual assault 
prevention and response policy developed under sub- 
sections (a) and (b) of section 577 of the Ronald W. 
Reagan National Defense Authorization Act for Fis- 
cal Year 2005 (Public Law 108-375; 10 U.S.C. 113 note) 
[now set out below]; 

"(2) incorporates into the sexual assault prevention 
and response program the new requirements identi- 
fied by this title; and 

"(3) ensures that the policies and procedures of the 
military departments regarding sexual assault pre- 
vention and response are consistent with the revised 
comprehensive policy. 

"(b) Consideration op Task Force Findings, Recom- 
mendations, and Practices. — In developing the com- 
prehensive policy required by subsection (a), the Sec- 
retary of Defense shall take into account the findings 
and recommendations found in the report of the De- 
fense Task Force on Sexual Assault in the Military 
Services issued in December 2009. 

"(c) Sexual Assault Prevention and Response 
Evaluation Plan. — 

"(1) Plan required. — The Secretary of Defense 
shall develop and implement an evaluation plan for 
assessing the effectiveness of the comprehensive pol- 
icy prepared under subsection (a) in achieving its in- 
tended outcomes at the department and individual 
Armed Force levels. 

"(2) Role oe service secretaries. — As a compo- 
nent of the evaluation plan, the Secretary of each 
military department shall assess the adequacy of 
measures undertaken at military installations and by 
units of the Armed Forces under the jurisdiction of 
the Secretary to ensure the safest and most secure 
living and working environments with regard to pre- 
venting sexual assault. 

"(d) Progress Report.— Not later than October 1, 
2011, the Secretary of Defense shall submit to the con- 
gressional defense committees a report — 

"(1) describing the process by which the comprehen- 
sive policy required by subsection (a) is being revised; 

"(2) describing the extent to which revisions of the 
comprehensive policy and the evaluation plan re- 
quired by subsection (c) have already been imple- 
mented; and 

"(3) containing a determination by the Secretary 
regarding whether the Secretary will be able to com- 
ply with the revision deadline specified in subsection 
(a). 

"(e) Consistency of Terminology, Position Descrip- 
tions, Program Standards, and Organizational 
Structures.— 

"(1) IN general. — The Secretary of Defense shall re- 
quire the use of consistent terminology, position de- 
scriptions, minimum program standards, and organi- 
zational structures throughout the Armed Forces in 
implementing the sexual assault prevention and re- 
sponse program. 

"(2) Minimum standards. — The Secretary of De- 
fense shall establish minimum standards for — 

"(A) the training, qualifications, and status of 

Sexual Assault Response Coordinators and Sexual 

Assault Victim Advocates for the Armed Forces; 

and 

"(B) the curricula to be used to provide sexual as- 
sault prevention and response training and edu- 
cation for members of the Armed Forces and civil- 
ian employees of the department to strengthen in- 
dividual knowledge, skills, and capacity to prevent 
and respond to sexual assault. 



"(3) Recognizing operational differences. — In 
complying with this subsection, the Secretary of De- 
fense shall take into account the responsibilities of 
the Secretary concerned and operational needs of the 
Armed Force involved. 

"Subtitle A — Organizational Structure and Applica- 
tion of Sexual Assault Prevention and Response 
Program Elements 

"SEC. 1611. SEXUAL ASSAULT PREVENTION AND 
RESPONSE OFFICE, 
"(a) Appointment of Director. — There shall be a Di- 
rector of the Sexual Assault Prevention and Response 
Office, who shall be appointed from among general or 
flag officers of the Armed Forces or employees of the 
Department of Defense in a comparable Senior Execu- 
tive Service position. During the development and im- 
plementation of the comprehensive policy for the De- 
partment of Defense sexual assault prevention and re- 
sponse program, the Director shall operate under the 
oversight of the Advisory Working Group of the Deputy 
Secretary of Defense. 

"(b) Duties of Director. — The Director of the Sexual 
Assault Prevention and Response Office shall — 

"(1) oversee implementation of the comprehensive 
policy for the Department of Defense sexual assault 
prevention and response program; 

"(2) serve as the single point of authority, account- 
ability, and oversight for the sexual assault preven- 
tion and response program; and 

"(3) provide oversight to ensure that the military 
departments comply with the sexual assault preven- 
tion and response program. 
"(c) Role of Inspectors General. — 

"(1) In general. — The Inspector General of the De- 
partment of Defense, the Inspector General of the 
Army, the Naval Inspector General, and the Inspector 
General of the Air Force shall treat the sexual as- 
sault prevention and response program as an item of 
special interest when conducting inspections of orga- 
nizations and activities with responsibilities regard- 
ing the prevention and response to sexual assault. 

"(2) Composition of investigation teams. — The In- 
spector General inspection teams shall include at 
least one member with expertise and knowledge of 
sexual assault prevention and response policies relat- 
ed to a specific Armed Force. 
"(d) Staff. — 

"(1) Assignment.— Not later than 18 months after 
the date of the enactment of this Act [Jan. 7, 2011], an 
officer from each of the Armed Forces in the grade of 
0-4 or above shall be assigned to the Sexual Assault 
Prevention and Response Office for a minimum tour 
length of at least 18 months. 

"(2) Higher grade. — Notwithstanding paragraph 
(1), of the four officers assigned to the Sexual Assault 
Prevention and Response Office under this subsection 
at any time, one officer shall be in the grade of 0-6 
or above. 

"SEC. 1612. OVERSIGHT AND EVALUATION STAND- 
ARDS. 

"(a) Issuance of Standards. — The Secretary of De- 
fense shall issue standards to assess and evaluate the 
effectiveness of the sexual assault prevention and re- 
sponse program of each Armed Force in reducing the 
number of sexual assaults involving members of the 
Armed Forces and in improving the response of the de- 
partment to reports of sexual assaults involving mem- 
bers of the Armed Forces, whether members of the 
Armed Forces are the victim, alleged assailant, or 
both. 

"(b) Sexual Assault Prevention Evaluation 
Plan. — The Secretary of Defense shall use the sexual 
assault prevention and response evaluation plan devel- 
oped under section 1602(c) to ensure that the Armed 
Forces implement and comply with assessment and 
evaluation standards issued under subsection (a). 
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"SBC. 1613. REPORT AND PLAN FOR COMPLETION 
OF ACQUISITION OF CENTRALIZED DEPART- 
MENT OF DEFENSE SEXUAL ASSAULT DATA- 
BASE. 

"(a) Report and Plan Required. — Not later than 
April 1, 2011, the Secretary of Defense shall submit to 
the Committees on Armed Services of the Senate and 
House of Representatives a report — 

"(1) describing the status of development and im- 
plementation of the centralized Department of De- 
fense sexual assault database required by section 563 
of the Duncan Hunter National Defense Authoriza- 
tion Act for Fiscal Year 2009 (Public Law 110-417; 122 
Stat. 4470; 10 U.S.C. 113 note) [now set out below]; 

"(2) containing- a revised implementation plan 
under subsection (c) of such section for completing 
implementation of the database; and 

"(3) indicating the date by which the database will 
be operational. 

"(b) Content op Implementation Plan. — The plan re- 
ferred to in subsection (a)(2) shall address acquisition 
best practices associated with successfully acquiring 
and deploying information technology systems related 
to the centralized sexual assault database, such as eco- 
nomically justifying the proposed system solution and 
effectively developing and managing requirements. 

"SEC. 1614. RESTRICTED REPORTING OF SEXUAL 
ASSAULTS. 

"The Secretary of Defense shall clarify the limita- 
tions on the ability of a member of the Armed Forces 
to make a restricted report regarding the occurrence of 
a sexual assault and the circumstances under which in- 
formation contained in a restricted report may no 
longer be confidential. 

"Subtitle B — Improved and Expanded Availability 
of Services 

"SEC. 1621. IMPROVED PROTOCOLS FOR PROVIDING 
MEDICAL CARE FOR VICTIMS OF SEXUAL AS- 
SAULT. 

"The Secretary of Defense shall establish comprehen- 
sive and consistent protocols for providing and docu- 
menting medical care to a member of the Armed Forces 
or covered beneficiary who is a victim of a sexual as- 
sault, Including protocols with respect to the appro- 
priate screening, prevention, and mitigation of dis- 
eases. In establishing the protocols, the Secretary shall 
take into consideration the gender of the victim. 

"SEC. 1622. SEXUAL ASSAULT VICTIMS ACCESS TO 
VICTIM ADVOCATE SERVICES, 
"(a) Availability of Victim Advocate Services. — 

"(1) Availability. — A member of the Armed Forces 
or a dependent, as described in paragraph (2), who Is 
the victim of a sexual assault is entitled to assistance 
provided by a qualified Sexual Assault Victim Advo- 
cate. 

"(2) Covered dependents. — The assistance de- 
scribed in paragraph (1) is available to a dependent of 
a member of the Armed Forces who is the victim of 
a sexual assault and who resides on or in the vicinity 
of a military installation. The Secretary concerned 
shall define the term "vicinity" for purposes of this 
paragraph. 

"(b) Notice of Availability op Assistance; Opt 
Out. — The member or dependent shall be informed of 
the availability of assistance under subsection (a) as 
soon as the member or dependent seeks assistance from 
a Sexual Assault Response Coordinator. The victim 
shall also be Informed that the services of a Sexual As- 
sault Response Coordinator and Sexual Assault Victim 
Advocate are optional and that these services may be 
declined, in whole or in part, at any time. 

"(c) Nature of Reporting Immaterial. — In the case 
of a member of the Armed Forces, Victim Advocate 
services are available regardless of whether the mem- 
ber elects unrestricted or restricted (confidential) re- 
porting of the sexual assault. 



"Subtitle C — Reporting Requirements 
"SEC. 1631. ANNUAL REPORT REGARDING SEXUAL 
ASSAULTS INVOLVING MEMBERS OF THE 
ARMED FORCES AND IMPROVEMENT TO SEX- 
UAL ASSAULT PREVENTION AND RESPONSE 
PROGRAM. 

"(a) Annual Reports on Sexual Assaults. — Not 
later than March 1, 2012, and each March 1 thereafter 
through March 1, 2017, the Secretary of each military 
department shall submit to the Secretary of Defense a 
report on the sexual assaults involving members of the 
Armed Forces under the jurisdiction of that Secretary 
during the preceding year. In the case of the Secretary 
of the Navy, separate reports shall be prepared for the 
Navy and for the Marine Corps. 

"(b) Contents. — The report of a Secretary of a mili- 
tary department for an Armed Force under subsection 
(a) shall contain the following: 

"(1) The number of sexual assaults committed 
against members of the Armed Force that were re- 
ported to military officials during the year covered 
by the report, and the number of the cases so re- 
ported that were substantiated. 

"(2) The number of sexual assaults committed by 
members of the Armed Force that were reported to 
military officials during the year covered by the re- 
port, and the number of the cases so reported that 
were substantiated. The information required by this 
paragraph may not be combined with the information 
required by paragraph (1). 

"(3) A synopsis of each such substantiated case, or- 
ganized by offense, and, for each such case, the action 
taken in the case, including the type of disciplinary 
or administrative sanction imposed, if any, including 
courts-martial sentences, non-judicial punishments 
administered by commanding officers pursuant to 
section 815 of title 10, United States Code (article 15 
of the Uniform Code of Military Justice), and admin- 
istrative separations. 

"(4) The policies, procedures, and processes imple- 
mented by the Secretary concerned during the year 
covered by the report in response to incidents of sex- 
ual assault involving members of the Armed Force 
concerned. 

"(5) The number of substantiated sexual assault 
cases in which the victim is a deployed member of 
the Armed Forces and the assailant is a foreign na- 
tional, and the policies, procedures, and processes im- 
plemented by the Secretary concerned to monitor the 
investigative processes and disposition of such cases 
and any actions taken to eliminate any gaps in inves- 
tigating and adjudicating such cases. 

"(6) A description of the implementation of the ac- 
cessibility plan implemented pursuant to section 
596(b) of such Act [probably means section 596(b) of 
the National Defense Authorization Act for Fiscal 
Year 2006, Pub. L. 109-163, set out below], including a 
description of the steps taken during that year to en- 
sure that trained personnel, appropriate supplies, and 
transportation resources are accessible to deployed 
units in order to provide an appropriate and timely 
response in any case of reported sexual assault in a 
deployed unit, location, or environment. 
"(c) Consistent Definition of Substantiated. — Not 
later than December 31, 2011, the Secretary of Defense 
shall establish a consistent definition of 'substantiated' 
for purposes of paragraphs (1), (2), (3), and (5) of sub- 
section (b) and provide synopses for those cases for the 
preparation of reports under this section. 

"(d) Submission to Congress. — Not later than April 
30 of each year in which the Secretary of Defense re- 
ceives reports under subsection (a), the Secretary of 
Defense shall forward the reports to the Committees on 
Armed Services of the Senate and House of Representa- 
tives, together with — 

"(1) the results of assessments conducted under the 
evaluation plan required by section 1602(c); and 

"(2) such assessments on the reports as the Sec- 
retary of Defense considers appropriate. 
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"(e) Repeal op Superseded Reporting Require- 
ment. — 

"(1) [Amended section 577 of Pub. L. 108-375, set out 
below.] 

"(2) Submission op 2010 report. — The reports re- 
quired by subsection (f) of section 577 of the Ronald 
W. Reagan National Defense Authorization Act for 
Fiscal Year 2005 (Public Law 108-375; 10 U.S.C. 113 
note) [now set out below] covering calendar year 2010 
are still required to be submitted to the Secretary of 
Defense and the Committees on Armed Services of 
the Senate and House of Representatives pursuant to 
the terms of such subsection, as In effect before the 
date of the enactment of this Act [Jan. 7, 2011]. 
"SEC. 1632. ADDITIONAL REPORTS. 

"(a) Extension of Sexual Assault Prevention and 
Response Services to Additional Persons. — The Sec- 
retary of Defense shall evaluate the feasibility of ex- 
tending department sexual assault prevention and re- 
sponse services to Department of Defense civilian em- 
ployees and employees of defense contractors who — 
"(1) are victims of a sexual assault; and 
"(2) work on or in the vicinity of a military instal- 
lation or with members of the Armed Forces. 
"(b) Extension of Sexual Assault Prevention and 
Response Program to Reserve Components. — The 
Secretary of Defense shall evaluate the application of 
the sexual assault prevention and response program to 
members of the reserve components, including, at a 
minimum, the following: 

"(1) The ability of members of the reserve compo- 
nents to access the services available under the sex- 
ual assault prevention and response program, includ- 
ing policies and programs of a specific military de- 
partment or Armed Force. 

"(2) The quality of training provided to Sexual As- 
sault Response Coordinators and Sexual Assault Vic- 
tim Advocates in the reserve components. 

"(3) The degree to which the services available for 
regular and reserve members under the sexual assault 
prevention and response program are integrated. 

"(4) Such recommendations as the Secretary of De- 
fense considers appropriate on how to improve the 
services available for reserve members under the sex- 
ual assault prevention and response program and 
their access to the services. 

"(c) Copy of Record op Court-martial to Victim of 
Sexual Assault. — The Secretary of Defense shall 
evaluate the feasibility of requiring that a copy of the 
prepared record of the proceedings of a general or spe- 
cial court-martial involving a sexual assault be given 
to the victim In cases In which the victim testified dur- 
ing the proceedings. 

"(d) Access to Legal Assistance. — The Secretary of 
Defense shall evaluate the feasibility of authorizing 
members of the Armed Forces who are victims of a sex- 
ual assault and dependents of members who are victims 
of a sexual assault to receive legal assistance provided 
by a military legal assistance counsel certified as com- 
petent to provide legal assistance related to responding 
to sexual assault. 

"(e) Use of Forensic Medical Examiners. — The Sec- 
retary of Defense shall evaluate the feasibility of uti- 
lizing, when sexual assaults involving members of the 
Armed Forces occur in a military environment where 
civilian resources are limited or unavailable, forensic 
medical examiners who are specially trained regarding 
the collection and preservation of evidence in cases in- 
volving sexual assault. 

"(f) Submission of Results. — The Secretary of De- 
fense shall submit the results of the evaluations re- 
quired by this section to the Committees on Armed 
Services of the Senate and House of Representatives." 

Defense Incident-Based Reporting System and 
Defense Sexual Assault Incident Database 

Pub. L. 111-84, div. A, title V, §598, Oct. 28, 2009, 123 
Stat. 2345, provided that: "Not later than 120 days after 
the date of the enactment of this Act [Oct. 28, 2009], and 



every six months thereafter, the Secretary of Defense 
shall submit to the Committees on Armed Services of 
the Senate and the House of Representatives a report 
detailing the progress of the Secretary with respect to 
the completion of the following: 

"(1) The Defense Incident-Based Reporting System. 
"(2) The Defense Sexual Assault Incident Data- 
Pub.' L. 110-417, [div. A], title V, §563(a)-(d), Oct. 14, 
2008, 122 Stat. 4470, 4471, provided that: 

"(a) Database Required. — The Secretary of Defense 
shall implement a centralized, case-level database for 
the collection, In a manner consistent with Department 
of Defense regulations for restricted reporting, and 
maintenance of information regarding sexual assaults 
involving a member of the Armed Forces, including in- 
formation, If available, about the nature of the assault, 
the victim, the offender, and the outcome of any legal 
proceedings in connection with the assault. 

"(b) Availability of Database. — The database re- 
quired by subsection (a) shall be available to personnel 
of the Sexual Assault Prevention and Response Office 
of the Department of Defense. 
"(c) Implementation. — 

"(1) Plan for implementation. — Not later than 90 
days after the date of the enactment of this Act [Oct. 
14, 2008], the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a plan to provide for 
the implementation of the database required by sub- 
section (a). 

"(2) Relation to defense incident-based report- 
ing system.— Not later than 180 days after the date of 
enactment of this Act, the Secretary of Defense shall 
submit to the Committees on Armed Services of the 
Senate and House of Representatives a report con- 
taining — 

"(A) a description of the current status of the De- 
fense Incident-Based Reporting System; and 

"(B) an explanation of how the Defense Incident- 
Based Reporting System will relate to the database 
required by subsection (a). 

"(3) Completion. — Not later than 15 months after 
the date of enactment of this Act, the Secretary shall 
complete implementation of the database required by 
subsection (a). 

"(d) Reports. — The database required by subsection 
(a) shall be used to develop and Implement congres- 
sional reports, as required by — 

"(1) section 577(f) of the Ronald W. Reagan National 
Defense Authorization Act for Fiscal Year 2005 (Pub- 
lic Law 108-375) [set out below]; 

"(2) section 596(c) of the National Defense Author- 
ization Act for Fiscal Year 2006 (Public Law 109-163) 
[amending Pub. L. 108-375, §577, set out below]; 

"(3) section 532 of the John Warner National De- 
fense Authorization Act for Fiscal Year 2007 (Public 
Law 109-364) [enacting sections 4361, 6980, and 9361 of 
this title and provisions set out as a note under sec- 
tion 4361 of this title and repealing provisions set out 
as a note under section 4331 of this title]; and 

"(4) sections 4361, 6980, and 9361 of title 10, United 
States Code." 

Improvement to Department of Defense Capacity 
To Respond to Sexual Assault Appecting Mem- 
bers of the Armed Forces 

Pub. L. 109-163, div. A, title V, § 596(a), (b), Jan. 6, 

2006, 119 Stat. 3282, provided that: 
"(a) Plan for System to Track Cases in Which Care 

or Prosecution Hindered by Lack of Availability. — 
"(1) Plan required. — The Secretary of Defense 
shall develop and implement a system to track cases 
under the jurisdiction of the Department of Defense 
In which care to a victim of rape or sexual assault, or 
the investigation or prosecution of an alleged per- 
petrator of rape or sexual assault, is hindered by the 
lack of availability of a rape kit or other needed sup- 
plies or by the lack of timely access to appropriate 
laboratory testing resources. 
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"(2) Submittal to congressional committees. — 
The Secretary shall submit the plan developed under 
paragraph (1) to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives not later than 120 days 
after the date of the enactment of this Act [Jan. 6, 
2006]. 

"(b) Accessibility Plan for Deployed Units. — 

"(1) Plan required. — The Secretary of Defense 
shall develop and implement a plan for ensuring ac- 
cessibility and availability of supplies, trained per- 
sonnel, and transportation resources for responding 
to sexual assaults occurring in deployed units. The 
plan shall include the following: 

"(A) A plan for the training of personnel who are 
considered to be 'first responders' to sexual assaults 
(including criminal investigators, medical person- 
nel responsible for rape kit evidence collection, and 
victims advocates), such training to include current 
techniques on the processing of evidence, including 
rape kits, and on conducting investigations. 

"(B) A plan for ensuring the availability at mili- 
tary hospitals of supplies needed for the treatment 
of victims of sexual assault who present at a mili- 
tary hospital, including rape kits, equipment for 
processing rape kits, and supplies for testing and 
treatment for sexually transmitted infections and 
diseases, Including HIV, and for testing for preg- 
nancy. 

"(2) Submittal to congressional committees. — 
The Secretary shall submit the plan developed under 
paragraph (1) to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives not later than 120 days 
after the date of the enactment of this Act [Jan. 6, 
2006]." 

Department of Defense Policy and Procedures on 
Prevention and Response to Sexual Assaults In- 
volving Members of the Armed Forces 

Pub. L. 111-84, div. A, title V, § 567(c), Oct. 28, 2009, 123 
Stat. 2314, provided that: 
"(1) Requirement for data collection. — 

"(A) In general. — Pursuant to regulations pre- 
scribed by the Secretary of Defense, Information 
shall be collected on — 

"(i) whether a military protective order was is- 
sued that involved either the victim or alleged per- 
petrator of a sexual assault; and 

"(ii) whether military protective orders involving 
members of the Armed Forces were violated In the 
course of substantiated incidents of sexual assaults 
against members of the Armed Forces. 
"(B) Submission of data. — The data required to be 
collected under this subsection shall be included in 
the annual report submitted to Congress on sexual 
assaults involving members of the Armed Forces. 
"(2) Information to members. — Not later than 180 
days after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and the 
House of Representatives a report explaining the meas- 
ures being taken to ensure that, when a military pro- 
tective order has been issued, the member of the Armed 
Forces who is protected by the order Is informed, in a 
timely manner, of the member's option to request 
transfer from the command to which the member Is as- 
signed." 

Pub. L. 108-375, div. A, title V, §577, Oct. 28, 2004, 118 
Stat. 1926, as amended by Pub. L. 109-163, div. A, title 
V, § 596(c), Jan. 6, 2006, 119 Stat. 3283; Pub. L. 109-364, 
div. A, title V, §583, Oct. 17, 2006, 120 Stat. 2230; Pub. L. 
110-417, [div. A], title V, § 563(e), Oct. 14, 2008, 122 Stat. 
4471; Pub. L. 111-383, div. A, title X, §1075(i)(l), title 
XVI, § 1631(e)(1), Jan. 7, 2011, 124 Stat. 4377, 4435, pro- 
vided that: 

"(a) Comprehensive Policy on Prevention and Re- 
sponse to Sexual Assaults.— (1) Not later than Janu- 
ary 1, 2005, the Secretary of Defense shall develop a 
comprehensive policy for the Department of Defense on 



the prevention of and response to sexual assaults in- 
volving members of the Armed Forces. 

"(2) The policy shall be based on the recommenda- 
tions of the Department of Defense Task Force on Care 
for Victims of Sexual Assaults and on such other mat- 
ters as the Secretary considers appropriate. 

"(3) Before developing the comprehensive policy re- 
quired by paragraph (1), the Secretary of Defense shall 
develop a definition of sexual assault. The definition so 
developed shall be used in the comprehensive policy 
under paragraph (1) and otherwise within the Depart- 
ment of Defense and Coast Guard in matters involving 
members of the Armed Forces. The definition shall be 
uniform for all the Armed Forces and shall be devel- 
oped in consultation with the Secretaries of the mili- 
tary departments and the Secretary of Homeland Secu- 
rity with respect to the Coast Guard. 

"(b) Elements of Comprehensive Policy. — The com- 
prehensive policy developed under subsection (a) shall, 
at a minimum, address the following matters: 
"(1) Prevention measures. 

"(2) Education and training on prevention and re- 
sponse. 

"(3) Investigation of complaints by command and 
law enforcement personnel. 

"(4) Medical treatment of victims. 

"(5) Confidential reporting of incidents. 

"(6) Victim advocacy and Intervention. 

"(7) Oversight by commanders of administrative 
and disciplinary actions in response to substantiated 
Incidents of sexual assault. 

"(8) Disposition of victims of sexual assault, includ- 
ing review by appropriate authority of administrative 
separation actions involving victims of sexual as- 
sault. 

"(9) Disposition of members of the Armed Forces 
accused of sexual assault. 

"(10) Liaison and collaboration with civilian agen- 
cies on the provision of services to victims of sexual 
assault. 

"(11) Uniform collection of data on the incidence of 

sexual assaults and on disciplinary actions taken in 

substantiated cases of sexual assault. 
"(12) Implementation of clear, consistent, and 

streamlined sexual assault terminology for use 

throughout the Department of Defense. 

"(c) Report on Improvement of Capability To Re- 
spond to Sexual Assaults. — Not later than March 1, 
2005, the Secretary of Defense shall submit to Congress 
a proposal for such legislation as the Secretary consid- 
ers necessary to enhance the capability of the Depart- 
ment of Defense to address matters relating to sexual 
assaults involving members of the Armed Forces. 

"(d) Application of Comprehensive Policy To Mili- 
tary Departments. — The Secretary of Defense shall 
ensure that, to the maximum extent practicable, the 
policy developed under subsection (a) is implemented 
uniformly by the military departments. 

"(e) Policies and Procedures of Military Depart- 
ments. — (1) Not later than March 1, 2005, the Secretar- 
ies of the military departments shall prescribe regula- 
tions, or modify current regulations, on the policies 
and procedures of the military departments on the pre- 
vention of and response to sexual assaults involving 
members of the Armed Forces in order — 

"(A) to conform such policies and procedures to the 

policy developed under subsection (a); and 

"(B) to ensure that such policies and procedures In- 
clude the elements specified In paragraph (2). 

"(2) The elements specified in this paragraph are as 
follows: 

"(A) A program to promote awareness of the inci- 
dence of sexual assaults involving members of the 
Armed Forces. 

"(B) A program to provide victim advocacy and 
Intervention for members of the Armed Force con- 
cerned who are victims of sexual assault, which pro- 
gram shall make available, at home stations and in 
deployed locations, trained advocates who are readily 
available to intervene on behalf of such victims. 



Page 941 



TITLE 10— ARMED FORCES 



§ 1561a 



"(C) Procedures for members of the Armed Force 
concerned to follow in the case of an incident of sex- 
ual assault involving- a member of such Armed Force, 
including- — 

"(i) specification of the person or persons to 
whom the alleged offense should be reported; 

"(ii) specification of any other person whom the 
victim should contact; 

"(Hi) procedures for the preservation of evidence; 
and 

"(iv) procedures for confidential reporting and for 
contacting victim advocates. 

"(D) Procedures for disciplinary action in cases of 
sexual assault by members of the Armed Force con- 
cerned. 

"(B) Other sanctions authorized to be imposed in 
substantiated cases of sexual assault, whether forc- 
ible or nonforcible, by members of the Armed Force 
concerned. 

"(F) Training on the policies and procedures for all 
members of the Armed Force concerned, including 
specific training for members of the Armed Force 
concerned who process allegations of sexual assault 
against members of such Armed Force. 

"(G) Any other matters that the Secretary of De- 
fense considers appropriate." 

Reports 

Pub. L. 105-85, div. A, title V, § 591(b), Nov. 18, 1997, 111 
Stat. 1762, required each officer receiving a complaint 
forwarded in accordance with subsec. (b) of this section 
during 1997 and 1998 to submit to the Secretary of the 
military department concerned a report on all such 
complaints and the investigations of such complaints 
not later than Jan. 1 of each of 1998 and 1999, required 
each Secretary receiving a report for a year to submit 
to the Secretary of Defense a report on all reports re- 
ceived not later than Mar. 1 of each of 1998 and 1999, and 
required the Secretary of Defense to transmit to Con- 
gress all reports received for the year together with the 
Secretary's assessment of each report not later than 
Apr. 1 following receipt of a report for a year. 

Department of Defense Policies and Procedures 
on Discrimination and Sexual Harassment 

Pub. L. 103-337, div. A, title V, §532, Oct. 5, 1994, 108 
Stat. 2759, provided that: 

"(a) Report of Task Force. — (1) The Department of 
Defense Task Force on Discrimination and Sexual Har- 
assment, constituted by the Secretary of Defense on 
March 15, 1994, shall transmit a report of its findings 
and recommendations to the Secretary of Defense not 
later than October 1, 1994. 

"(2) The Secretary shall transmit to Congress the re- 
port of the task force not later than October 10, 1994. 

"(b) Secretarial Review. — Not later than 45 days 
after receiving the report under subsection (a), the Sec- 
retary shall — 

"(1) review the recommendations for action con- 
tained in the report; 

"(2) determine which recommendations the Sec- 
retary approves for implementation and which rec- 
ommendations the Secretary disapproves; and 
"(3) submit to Congress a report that — 

"(A) identifies the approved recommendations 
and the disapproved recommendations; and 

"(B) explains the reasons for each such approval 
and disapproval. 
"(c) Comprehensive DOD Policy. — (1) Based on the 
approved recommendations of the task force and such 
other factors as the Secretary considers appropriate, 
the Secretary shall develop a comprehensive Depart- 
ment of Defense policy for processing complaints of 
sexual harassment and discrimination involving mem- 
bers of the Armed Forces under the jurisdiction of the 
Secretary. 

"(2) The Secretary shall issue policy guidance for the 
implementation of the comprehensive policy and shall 
require the Secretaries of the military departments to 



prescribe regulations to implement that policy not 
later than March 1, 1995. 

"(3) The Secretary shall ensure that the policy is im- 
plemented uniformly by the military departments inso- 
far as practicable. 

"(4) Not later than March 31, 1995, the Secretary of 
Defense shall submit to Congress a proposal for any 
legislation necessary to enhance the capability of the 
Department of Defense to address the issues of unlaw- 
ful discrimination and sexual harassment. 

"(d) Military Department Policies. — (1) The Sec- 
retary of the Navy and the Secretary of the Air Force 
shall review and revise the regulations of the Depart- 
ment of the Navy and the Department of the Air Force, 
respectively, relating to equal opportunity policy and 
procedures in that Department for the making of, and 
responding to, complaints of unlawful discrimination 
and sexual harassment in order to ensure that those 
regulations are substantially equivalent to the regula- 
tions of the Department of the Army on such matters. 

"(2) In revising regulations pursuant to paragraph (1), 
the Secretary of the Navy and the Secretary of the Air 
Force may make such additions and modifications as 
the Secretary of Defense determines appropriate to 
strengthen those regulations beyond the substantial 
equivalent of the Army regulations in accordance 
with — 

"(A) the approved recommendations of the Depart- 
ment of Defense Task Force on Discrimination and 
Sexual Harassment; and 

"(B) the experience of the Army, Navy, Air Force, 
and Marine Corps regarding equal opportunity cases. 
"(3) The Secretary of the Army shall review the regu- 
lations of the Department of the Army relating to 
equal opportunity policy and complaint procedures and 
revise the regulations as the Secretary of Defense con- 
siders appropriate to strengthen the regulations in ac- 
cordance with the recommendations and experience de- 
scribed in subparagraphs (A) and (B) of paragraph (2). 

"(e) Report of Advisory Board. — (1) The Secretary 
of Defense shall direct the Advisory Board on the Inves- 
tigative Capability of the Department of Defense, es- 
tablished by the Secretary of Defense in November 1993, 
to include in its report to the Secretary (scheduled to 
be transmitted to the Secretary during December 
1994)— 

"(A) the recommendations of the Advisory Board as 
to whether the current Department of Defense orga- 
nizational structure is adequate to oversee all inves- 
tigative matters related to unlawful discrimination, 
sexual harassment, and other misconduct related to 
the gender of the victim; and 

"(B) recommendations as to whether additional 
data collection and reporting procedures are needed 
to enhance the ability of the Department of Defense 
to respond to unlawful discrimination, sexual harass- 
ment, and other misconduct related to the gender of 
the victim. 

"(2) The Secretary shall transmit to Congress the re- 
port of the Advisory Board not later than 15 days after 
receiving the report. 

"(f) Performance Evaluation Standards for Mem- 
bers of the Armed Forces. — The Secretary of Defense 
shall ensure that Department of Defense regulations 
governing consideration of equal opportunity matters 
in evaluations of the performance of members of the 
Armed Forces include provisions requiring as a factor 
in such evaluations consideration of a member's com- 
mitment to elimination of unlawful discrimination or 
of sexual harassment in the Armed Forces." 

§ 1561a. Civilian orders of protection: force and 
effect on military installations 

(a) Force and Effect. — A civilian order of 
protection shall have the same force and effect 
on a military installation as such order has 
within the jurisdiction of the court that issued 
such order. 
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(b) Civilian Order op Protection Defined. — 
In this section, the term "civilian order of pro- 
tection" has the meaning' given the term "pro- 
tection order" in section 2266(5) of title 18. 

(c) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. The regulations shall be designed to fur- 
ther good order and discipline by members of 
the armed forces and civilians present on mili- 
tary installations. 

(Added Pub. L. 107-311, §2(a), Dec. 2, 2002, 116 
Stat. 2455.) 

§ 1562. Database on domestic violence incidents 

(a) Database on Domestic Violence Inci- 
dent. — The Secretary of Defense shall establish 
a central database of information on the inci- 
dents of domestic violence involving members of 
the armed forces. 

(b) Reporting of Information for the Data- 
base. — The Secretary shall require that the Sec- 
retaries of the military departments maintain 
and report annually to the administrator of the 
database established under subsection (a) any 
information received on the following matters: 

(1) Each domestic violence incident reported 
to a commander, a law enforcement authority 
of the armed forces, or a family advocacy pro- 
gram of the Department of Defense. 

(2) The number of those incidents that in- 
volve evidence determined sufficient for sup- 
porting disciplinary action and, for each such 
incident, a description of the substantiated al- 
legation and the action taken by command au- 
thorities in the incident. 

(3) The number of those incidents that in- 
volve evidence determined insufficient for sup- 
porting disciplinary action and for each such 
case, a description of the allegation. 

(Added Pub. L. 106-65, div. A, title V, § 594(a), 
Oct. 5, 1999, 113 Stat. 643.) 

Improvements to Department op Defense Domestic 
Violence Programs 

Pub. L. 111-383, div. A, title V, §543, Jan. 7, 2011, 124 
Stat. 4218, provided that: 

"(a) Implementation op Outstanding Comptroller 
General Recommendations. — Consistent with the rec- 
ommendations contained in the report of the Comptrol- 
ler General of the United States titled 'Status of Imple- 
mentation of GAO's 2006 Recommendations on the De- 
partment of Defense's Domestic Violence Program' 
(GAO-10-577R), the Secretary of Defense shall com- 
plete, not later than one year after the date of enact- 
ment of this Act [Jan. 7, 2011], implementation of ac- 
tions to address the following' recommendations: 

"(1) Defense incident-based reporting system. — 
The Secretary of Defense shall develop a comprehen- 
sive management plan to address deficiencies in the 
data captured in the Defense Incident-Based Report- 
ing System to ensure the system can provide an accu- 
rate count of domestic violence incidents, and any 
consequent disciplinary action, that are reported 
throughout the Department of Defense. 

"(2) Adequate personnel. — The Secretary of De- 
fense shall develop a plan to ensure that adequate 
personnel are available to implement recommenda- 
tions made by the Defense Task Force on Domestic 
Violence. 

"(3) Domestic violence training data for chap- 
lains. — The Secretary of Defense shall develop a plan 
to collect domestic violence training data for chap- 
lains. 



"(4) Oversight framework. — The Secretary of De- 
fense shall develop an oversight framework for De- 
partment of Defense domestic violence programs, to 
include oversight of implementation of recommenda- 
tions made by the Defense Task Force on Domestic 
Violence, including budgeting, communication initia- 
tives, and policy compliance. 

"(b) Implementation Report. — The Secretary of De- 
fense shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] an implementation report within 90 days of the 
completion of actions outlined in subsection (a)." 

Comptroller General Review and Report 

Pub. L. 108-136, div. A, title V, §575, Nov. 24, 2003, 117 
Stat. 1486, provided that: 

"(a) Review. — During the two-year period beginning 
on the date of the enactment of this Act [Nov. 24, 2003], 
the Comptroller General shall review and assess the 
progress of the Department of Defense in implementing 
the recommendations of the Defense Task Force on Do- 
mestic Violence. In reviewing the status of the Depart- 
ment's efforts, the Comptroller General should specifi- 
cally focus on — 

"(1) the efforts of the Department to ensure con- 
fidentiality for victims and accountability and edu- 
cation of commanding officers and chaplains; and 

"(2) the resources that the Department of Defense 
has provided toward such implementation, including 
personnel, facilities, and other administrative sup- 
port, in order to ensure that necessary resources are 
provided to the organization within the Office of the 
Secretary of Defense with direct responsibility for 
oversight of implementation by the military depart- 
ments of recommendations of the Task Force in order 
for that organization to carry out its duties and re- 
sponsibilities. 

"(b) Report. — The Comptroller General shall submit 
to the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
resentatives a report on the results of the review and 
assessment under subsection (a) not later than 30 
months after the date of the enactment of this Act 
[Nov. 24, 2003]." 

Defense Task Force on Domestic Violence 

Pub. L. 106-65, div. A, title V, §591, Oct. 5, 1999, 113 
Stat. 639, as amended by Pub. L. 107-107, div. A, title V, 
§575, Dec. 28, 2001, 115 Stat. 1123, directed the Secretary 
of Defense to establish a Department of Defense Task 
Force on Domestic Violence; required the task force to 
submit to the Secretary of Defense a long-term, strate- 
gic plan to address matters relating to domestic vio- 
lence within the military more effectively, to review 
the victims' safety program under Pub. L. 106-65, §592, 
set out below, and other matters relating to acts of do- 
mestic violence involving members of the Armed 
Forces, and to submit to the Secretary an annual re- 
port on its activities and activities of the military de- 
partments; directed the Secretary to submit the report 
and the Secretary's evaluation of the report to commit- 
tees of Congress; and provided for the termination of 
the task force on Apr. 24, 2003. 

Incentive Program for Improving Responses to Do- 
mestic Violence Involving Members of the Armed 
Forces and Military Family Members 

Pub. L. 106-65, div. A, title V, §592, Oct. 5, 1999, 113 
Stat. 642, provided that: 

"(a) Purpose. — The purpose of this section is to pro- 
vide a program for the establishment on military in- 
stallations of collaborative projects involving appro- 
priate elements of the Armed Forces and the civilian 
community to improve, strengthen, or coordinate pre- 
vention and response efforts to domestic violence in- 
volving members of the Armed Forces, military family 
members, and others. 

"(b) Program.— The Secretary of Defense shall estab- 
lish a program to provide funds and other incentives to 
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commanders of military installations for the following 
purposes: 

"(1) To improve coordination between military and 
civilian law enforcement authorities in policies, 
training, and responses to, and tracking of, cases in- 
volving military domestic violence. 

"(2) To develop, implement, and coordinate with 
appropriate civilian authorities tracking systems (A) 
for protective orders issued to or on behalf of mem- 
bers of the Armed Forces by civilian courts, and (B) 
for orders issued by military commanders to mem- 
bers of the Armed Forces ordering them not to have 
contact with a dependent. 

"(3) To strengthen the capacity of attorneys and 
other legal advocates to respond appropriately to vic- 
tims of military domestic violence. 

"(4) To assist in educating judges, prosecutors, and 
legal offices in improved handling of military domes- 
tic violence cases. 

"(5) To develop and implement more effective poli- 
cies, protocols, orders, and services specifically de- 
voted to preventing, identifying, and responding to 
domestic violence. 

"(6) To develop, enlarge, or strengthen victims' 
services programs, including sexual assault and do- 
mestic violence programs, developing or improving 
delivery of victims' services, and providing confiden- 
tial access to specialized victims' advocates. 

"(7) To develop and implement primary prevention 
programs. 

"(8) To improve the response of health care provid- 
ers to incidents of domestic violence, including the 
development and implementation of screening proto- 
cols. 

"(c) Priority. — The Secretary shall give priority in 
providing funds and other incentives under the program 
to installations at which the local program will empha- 
size building or strengthening partnerships and collabo- 
ration among military organizations such as family ad- 
vocacy program, military police or provost marshal or- 
ganizations, judge advocate organizations, legal offices, 
health affairs offices, and other installation-level mili- 
tary commands between those organizations and appro- 
priate civilian organizations, including civilian law en- 
forcement, domestic violence advocacy organizations, 
and domestic violence shelters. 

"(d) Applications.— The Secretary shall establish 
guidelines for applications for an award of funds under 
the program to carry out the program at an installa- 
tion. 

"(e) Awards. — The Secretary shall determine the 
award of funds and incentives under this section. In 
making a determination of the installations to which 
funds or other incentives are to be provided under the 
program, the Secretary shall consult with an award re- 
view committee consisting of representatives from the 
Armed Forces, the Department of Justice, the Depart- 
ment of Health and Human Services, and organizations 
with a demonstrated expertise in the areas of domestic 
violence and victims' safety." 

Uniform Department op Defense Policies for 
Responses to Domestic Violence 

Pub. L. 106-65, div. A, title V, §593, Oct. 5, 1999, 113 

Stat. 643, provided that: 
"(a) Requirement. — The Secretary of Defense shall 

prescribe the following: 

"(1) Standard guidelines to be used by the Secretar- 
ies of the military departments for negotiating agree- 
ments with civilian law enforcement authorities re- 
lating to acts of domestic violence involving mem- 
bers of the Armed Forces. 

"(2) A requirement (A) that when a commanding of- 
ficer issues to a member of the Armed Forces under 
that officer's command an order that the member not 
have contact with a specified person that a written 
copy of that order be provided within 24 hours after 
the issuance of the order to the person with whom the 
member is ordered not to have contact, and (B) that 
there be a system of recording and tracking such or- 
ders. 



"(3) Standard guidelines on the factors for com- 
manders to consider when seeking to substantiate al- 
legations of domestic violence by a person subject to 
the Uniform Code of Military Justice and when deter- 
mining appropriate action for such allegations that 
are so substantiated. 

"(4) A standard training program for all command- 
ing officers in the Armed Forces, including a stand- 
ard curriculum, on the handling of domestic violence 
cases. 

"(b) Deadline. — The Secretary of Defense shall carry 
out subsection (a) not later than six months after the 
date on which the Secretary receives the first report of 
the Defense Task Force on Domestic Violence under 
section 591(e) [set out as a note above]." 

§ 1563. Consideration of proposals for post- 
humous and honorary promotions and ap- 
pointments: procedures for review 

(a) Review by Secretary Concerned.— Upon 
request of a Member of Congress, the Secretary- 
concerned shall review a proposal for the post- 
humous or honorary promotion or appointment 
of a member or former member of the armed 
forces, or any other person considered qualified, 
that is not otherwise authorized by law. Based 
upon such review, the Secretary shall make a 
determination as to the merits of approving the 
posthumous or honorary promotion or appoint- 
ment. 

(b) Notice of Results of Review.— Upon mak- 
ing a determination under subsection (a) as to 
the merits of approving the posthumous or hon- 
orary promotion or appointment, the Secretary 
concerned shall submit to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives and to the requesting Member of 
Congress a detailed discussion of the rationale 
supporting the determination. 

(c) Definition. — In this section, the term 
"Member of Congress" means — 

(1) a Senator; or 

(2) a Representative in, or a Delegate or 
Resident Commissioner to, Congress. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 542(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-114; 
Pub. L. 108-136, div. A, title X, §1031(a)(ll), Nov. 
24, 2003, 117 Stat. 1597.) 

Amendments 

2003— Pub. L. 108-136, § 1031(a)(ll)(B), struck out "and 
recommendation" after "review" in section catchline. 

Subsec. (a). Pub. L. 108-136, § 1031(a)(ll)(A)(i), struck 
out "and the other determinations necessary to comply 
with subsection (b)" before period at end. 

Subsec. (b). Pub. L. 108-136, § 1031(a)(ll)(A)(ii), sub- 
stituted "a detailed discussion of the rationale support- 
ing the determination." for "notice in writing of one of 
the following: 

"(1) The posthumous or honorary promotion or ap- 
pointment does not warrant approval on the merits. 

"(2) The posthumous or honorary promotion or ap- 
pointment warrants approval and authorization by 
law for the promotion or appointment is rec- 
ommended. 

"(3) The posthumous or honorary promotion or ap- 
pointment warrants approval on the merits and has 
been recommended to the President as an exception 
to policy. 

"(4) The posthumous or honorary promotion or ap- 
pointment warrants approval on the merits and au- 
thorization by law for the promotion or appointment 
is required but is not recommended. 
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A notice under paragraph (1) or (4) shall be accom- 
panied by a statement of the reasons for the decision of 
the Secretary." 

§ 1564. Security clearance investigations 

(a) Expedited Process.— The Secretary of De- 
fense may prescribe a process for expediting the 
completion of the background investigations 
necessary for granting security clearances for — 

(1) Department of Defense personnel and De- 
partment of Defense contractor personnel who 
are engaged in sensitive duties that are criti- 
cal to the national security; and 

(2) any individual who — 

(A) submits an application for a position 
as an employee of the Department of De- 
fense for which — 

(i) the individual is qualified; and 

(ii) a security clearance is required; and 

(B) is— 

(i) a member of the armed forces who 
was retired or separated, or is expected to 
be retired or separated, for physical dis- 
ability pursuant to chapter 61 of this title; 

(ii) the spouse of a member of the armed 
forces who retires or is separated, after the 
date of the enactment of the Ike Skelton 
National Defense Authorization Act for 
Fiscal Year 2011, for a physical disability 
as a result of a wound, injuries or illness 
incurred or aggravated in the line of duty 
(as determined by the Secretary con- 
cerned); or 

(iii) the spouse of a member of the armed 
forces who dies, after the date of the en- 
actment of the Ike Skelton National De- 
fense Authorization Act for Fiscal Year 
2011, result of a wound, injury, or ill- 
ness incurred or aggravated in the line of 
duty (as determined by the Secretary con- 
cerned). 

(b) Required Features. — The process devel- 
oped under subsection (a) shall provide for the 
following: 

(1) Quantification of the requirements for 
background investigations necessary for 
grants of security clearances for Department 
of Defense personnel and Department of De- 
fense contractor personnel. 

(2) Categorization of personnel on the basis 
of the degree of sensitivity of their duties and 
the extent to which those duties are critical to 
the national security. 

(3) Prioritization of the processing of back- 
ground investigations on the basis of the cat- 
egories of personnel determined under para- 
graph (2). 

(c) Annual Review.— The Secretary shall con- 
duct an annual review of the process prescribed 
under subsection (a) and shall revise that proc- 
ess as determined necessary in relation to on- 
going Department of Defense missions. 

(d) Consultation Requirement.— The Sec- 
retary shall consult with the Secretaries of the 
military departments and the heads of Defense 
Agencies in carrying out this section. 

(e) Sensitive Duties.— For the purposes of this 
section, it is not necessary for the performance 
of duties to involve classified activities or clas- 
sified matters in order for the duties to be con- 



sidered sensitive and critical to the national se- 
curity. 

(f) Use of Appropriated Funds. — The Sec- 
retary of Defense may use funds authorized to be 
appropriated to the Department of Defense for 
operation and maintenance to conduct back- 
ground investigations under this section for in- 
dividuals described in subsection (a)(2). 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1072(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-276; 
amended Pub. L. 111-383, div. A, title III, § 351(a), 
Jan. 7, 2011, 124 Stat. 4192.) 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (a)(2)(B)(ii), (iii), is the date of en- 
actment of Pub. L. 111-383, which was approved Jan. 7, 
2011. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 351(a)(1), added 
subsec. (a) and struck out former subsec. (a). Prior to 
amendment, text read as follows: "The Secretary of De- 
fense shall prescribe a process for expediting the com- 
pletion of the background investigations necessary for 
granting security clearances for Department of Defense 
personnel and Department of Defense contractor per- 
sonnel who are engaged in sensitive duties that are 
critical to the national security." 

Subsec. (f). Pub. L. 111-383, § 351(a)(2), added subsec. 
(f). 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title III, § 351(b), Jan. 7, 2011, 
124 Stat. 4193, provided that: "The amendments made 
by subsection (a) [amending this section] shall apply 
with respect to a background investigation conducted 
after the date of the enactment of this Act [Jan. 7, 
2011]." 

Deadline for Prescribing Process for Prioritizing 
Background Investigations for Security Clear- 
ances 

Pub. L. 106-398, §1 [[div. A], title X, §1072(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-277, provided that: "The proc- 
ess required by section 1564(a) of title 10, United States 
Code, as added by subsection (a), for expediting the 
completion of the background investigations necessary 
for granting security clearances for certain persons 
shall be prescribed not later than January 1, 2001." 

§ 1564a. Counterintelligence polygraph program 

(a) Authority for Program. — The Secretary 
of Defense may carry out a program for the ad- 
ministration of counterintelligence polygraph 
examinations to persons described in subsection 
(b). The program shall be conducted in accord- 
ance with the standards specified in subsection 
(e). 

(b) Persons Covered. — Except as provided in 
subsection (d), the following persons, if their du- 
ties are described in subsection (c), are subject 
to this section: 

(1) Military and civilian personnel of the De- 
partment of Defense. 

(2) Personnel of defense contractors. 

(3) A person assigned or detailed to the De- 
partment of Defense. 

(4) An applicant for a position in the Depart- 
ment of Defense. 

(c) Covered Types of Duties.— The Secretary 
of Defense may provide, under standards estab- 
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lished by the Secretary, that a person described 
in subsection (b) is subject to this section if that 
person's duties involve — 

(1) access to information that — 

(A) has been classified at the level of top 
secret; or 

(B) is designated as being within a special 
access program under section 4.4(a) of Exec- 
utive Order No. 12958 (or a successor Execu- 
tive order); or 

(2) assistance in an intelligence or military 
mission in a case in which the unauthorized 
disclosure or manipulation of information, as 
determined under standards established by the 
Secretary of Defense, could reasonably be ex- 
pected to — 

(A) jeopardize human life or safety; 

(B) result in the loss of unique or uniquely 
productive intelligence sources or methods 
vital to United States security; or 

(C) compromise technologies, operational 
plans, or security procedures vital to the 
strategic advantage of the United States and 
its allies. 

(d) Exceptions From Coverage for Certain 
Intelligence Agencies and Functions.— This 
section does not apply to the following persons: 

(1) A person assigned or detailed to the Cen- 
tral Intelligence Agency or to an expert or 
consultant under a contract with the Central 
Intelligence Agency. 

(2) A person who is — 

(A) employed by or assigned or detailed to 
the National Security Agency; 

(B) an expert or consultant under contract 
to the National Security Agency; 

(C) an employee of a contractor of the Na- 
tional Security Agency; or 

(D) a person applying for a position in the 
National Security Agency. 

(3) A person assigned to a space where sen- 
sitive cryptographic information is produced, 
processed, or stored. 

(4) A person employed by, or assigned or de- 
tailed to, an office within the Department of 
Defense for the collection of specialized na- 
tional foreign intelligence through reconnais- 
sance programs or a contractor of such an of- 
fice. 

(e) Standards. — (1) Polygraph examinations 
conducted under this section shall comply with 
all applicable laws and regulations. 

(2) Such examinations may be authorized for 
any of the following purposes: 

(A) To assist in determining the initial eligi- 
bility for duties described in subsection (c) of, 
and aperiodically thereafter, on a random 
basis, to assist in determining the continued 
eligibility of, persons described in subsections 
(b) and (c). 

(B) With the consent of, or upon the request 
of, the examinee, to — 

(i) resolve serious credible derogatory in- 
formation developed in connection with a 
personnel security investigation; or 

(ii) exculpate him- or herself of allegations 
or evidence arising in the course of a 
counterintelligence or personnel security in- 
vestigation. 



(C) To assist, in a limited number of cases 
when operational exigencies require the imme- 
diate use of a person's services before the com- 
pletion of a personnel security investigation, 
in determining the interim eligibility for du- 
ties described in subsection (c) of the person. 

(3) Polygraph examinations conducted under 
this section shall provide adequate safeguards, 
prescribed by the Secretary of Defense, for the 
protection of the rights and privacy of persons 
subject to this section under subsection (b) who 
are considered for or administered polygraph ex- 
aminations under this section. Such safeguards 
shall include the following: 

(A) The examinee shall receive timely notifi- 
cation of the examination and its intended 
purpose and may only be given the examina- 
tion with the consent of the examinee. 

(B) The examinee shall be advised of the 
examinee's right to consult with legal counsel. 

(C) All questions asked concerning the mat- 
ter at issue, other than technical questions 
necessary to the polygraph technique, must 
have a relevance to the subject of the inquiry. 

(f) Oversight.— (1) The Secretary shall estab- 
lish a process to monitor responsible and effec- 
tive application of polygraph examinations 
within the Department of Defense. 

(2) The Secretary shall make information on 
the use of polygraphs within the Department of 
Defense available to the congressional defense 
committees. 

(g) Polygraph Research Program. — The Sec- 
retary shall carry out a continuing research pro- 
gram to support the polygraph examination ac- 
tivities of the Department of Defense. The pro- 
gram shall include the following: 

(1) An on-going evaluation of the validity of 
polygraph techniques used by the Department. 

(2) Research on polygraph countermeasures 
and anti-countermeasures. 

(3) Developmental research on polygraph 
techniques, instrumentation, and analytic 
methods. 

(Added Pub. L. 108-136, div. A, title X, 
§ 1041(a)(1), Nov. 24, 2003, 117 Stat. 1607; amended 
Pub. L. 109-163, div. A, title X, § 1054(a), Jan. 6, 
2006, 119 Stat. 3436.) 

References in Text 

Executive Order No. 12958, referred to in subsec. 
(c)(1)(B), which was formerly set out as a note under 
section 435 of Title 50, War and National Defense, was 
revoked by Ex. Ord. No. 13526, § 6.2(g), Dec. 29, 2009, 75 
F.R. 731. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 100-180, title XI, §1121, Dec. 4, 1987, 101 
Stat. 1147, as amended, which was set out as a note 
under section 113 of this title, prior to repeal by Pub. 
L. 108-136, div. A, title X, § 1041(b), Nov. 24, 2003, 117 
Stat. 1608. 

Amendments 

2006 — Pub. L. 109-163 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, section related to authority for program 
for administration of counterintelligence polygraph ex- 
aminations in subsec. (a), persons covered in subsec. 
(b), exceptions from coverage for certain intelligence 
agencies and functions in subsec. (c), oversight in sub- 
sec. (d), and polygraph research program in subsec. (e). 
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Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title X, § 1054(b), Jan. 6, 2006, 
119 Stat. 3438, provided that: "The amendment made by 
subsection (a) [amending- this section] shall apply with 
respect to polygraph examinations administered begin- 
ning- on the date of the enactment of this Act [Jan. 6, 
2006]." 

§ 1565. DNA identification information: collection 
from certain offenders; use 

(a) Collection of DNA Samples— (1) The Sec- 
retary concerned shall collect a DNA sample 
from each member of the armed forces under the 
Secretary's jurisdiction who is, or has been, con- 
victed of a qualifying military offense (as deter- 
mined under subsection (d)). 

(2) For each member described in paragraph 
(1), if the Combined DNA Index System (in this 
section referred to as "CODIS") of the Federal 
Bureau of Investigation contains a DNA analysis 
with respect to that member, or if a DNA sample 
has been or is to be collected from that member 
under section 3(a) of the DNA Analysis Backlog 
Elimination Act of 2000, the Secretary con- 
cerned may (but need not) collect a DNA sample 
from that member. 

(3) The Secretary concerned may enter into 
agreements with other Federal agencies, units 
of State or local government, or private entities 
to provide for the collection of samples de- 
scribed in paragraph (1). 

(b) Analysis and Use of Samples.— The Sec- 
retary concerned shall furnish each DNA sample 
collected under subsection (a) to the Secretary 
of Defense. The Secretary of Defense shall — 

(1) carry out a DNA analysis on each such 
DNA sample in a manner that complies with 
the requirements for inclusion of that analysis 
in CODIS; and 

(2) furnish the results of each such analysis 
to the Director of the Federal Bureau of Inves- 
tigation for inclusion in CODIS. 

(c) Definitions. — In this section: 

(1) The term "DNA sample" means a tissue, 
fluid, or other bodily sample of an individual 
on which a DNA analysis can be carried out. 

(2) The term "DNA analysis" means analysis 
of the deoxyribonucleic acid (DNA) identifica- 
tion information in a bodily sample. 

(d) Qualifying Military Offenses. — The of- 
fenses that shall be treated for purposes of this 
section as qualifying military offenses are the 
following offenses, as determined by the Sec- 
retary of Defense, in consultation with the At- 
torney General: 

(1) Any offense under the Uniform Code of 
Military Justice for which a sentence of con- 
finement for more than one year may be im- 
posed. 

(2) Any other offense under the Uniform 
Code of Military Justice that is comparable to 
a qualifying Federal offense (as determined 
under section 3(d) of the DNA Analysis Back- 
log Elimination Act of 2000 (42 U.S.C. 
14135a(d))). 

(e) Expungement.— (1) The Secretary of De- 
fense shall promptly expunge, from the index de- 
scribed in subsection (a) of section 210304 of the 
Violent Crime Control and Law Enforcement 
Act of 1994, the DNA analysis of a person in- 



cluded in the index on the basis of a qualifying 
military offense if the Secretary receives, for 
each conviction of the person of a qualifying of- 
fense, a certified copy of a final court order es- 
tablishing that such conviction has been over- 
turned. 

(2) For purposes of paragraph (1), the term 
"qualifying offense" means any of the following 
offenses: 

(A) A qualifying Federal offense, as deter- 
mined under section 3 of the DNA Analysis 
Backlog Elimination Act of 2000. 

(B) A qualifying District of Columbia of- 
fense, as determined under section 4 of the 
DNA Analysis Backlog Elimination Act of 
2000. 

(C) A qualifying military offense. 

(3) For purposes of paragraph (1), a court order 
is not "final" if time remains for an appeal or 
application for discretionary review with re- 
spect to the order. 

(f) Regulations. — This section shall be carried 
out under regulations prescribed by the Sec- 
retary of Defense, in consultation with the Sec- 
retary of Homeland Security and the Attorney 
General. Those regulations shall apply, to the 
extent practicable, uniformly throughout the 
armed forces. 

(Added Pub. L. 106-546, § 5(a)(1), Dec. 19, 2000, 114 
Stat. 2731; amended Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
108-405, title II, § 203(c), Oct. 30, 2004, 118 Stat. 
2270.) 

References in Text 

Sections 3 and 4 of the DNA Analysis Backlog Elimi- 
nation Act of 2000, referred to in subsecs. (a)(2), (d)(2), 
and (e)(2), are classified to sections 14135a and 14135b, 
respectively, of Title 42, The Public Health and Wel- 
fare. 

The Uniform Code of Military Justice, referred to in 
subsec. (d), is classified to chapter 47 (§801 et seq.) of 
this title. 

Section 210304 of the Violent Crime Control and Law 
Enforcement Act of 1994, referred to in subsec. (e)(1), is 
classified to section 14132 of Title 42. 

Amendments 

2004 — Subsec. (d). Pub. L. 108-405 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: 

"(1) Subject to paragraph (2), the Secretary of De- 
fense, in consultation with the Attorney General, shall 
determine those felony or sexual offenses under the 
Uniform Code of Military Justice that shall be treated 
for purposes of this section as qualifying military of- 
fenses. 

"(2) An offense under the Uniform Code of Military 
Justice that is comparable to a qualifying Federal of- 
fense (as determined under section 3(d) of the DNA 
Analysis Backlog Elimination Act of 2000), as deter- 
mined by the Secretary in consultation with the Attor- 
ney General, shall be treated for purposes of this sec- 
tion as a qualifying military offense." 

2002— Subsec. (f). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 
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Initial Determination of Qualifying Military 
Offenses 

Pub. L. 106-546, §5(b), Dec. 19, 2000, 114 Stat. 2733, pro- 
vided that: "The initial determination of qualifying' 
military offenses under section 1565(d) of title 10, 
United States Code, as added by subsection (a)(1), shall 
be made not later than 120 days after the date of the en- 
actment of this Act [Dec. 19, 2000]." 

Commencement of Collection 

Pub. L. 106-546, §5(c), Dec. 19, 2000, 114 Stat. 2733, pro- 
vided that: "Collection of DNA samples under section 
1565(a) of such title, as added by subsection (a)(1), shall, 
subject to the availability of appropriations, commence 
not later than the date that is 60 days after the date of 
the initial determination referred to in subsection (b) 
[set out above]." 

§ 1565a. DNA samples maintained for identifica- 
tion of human remains: use for law enforce- 
ment purposes 

(a) Compliance with Court Order.— (1) Sub- 
ject to paragraph (2), if a valid order of a Fed- 
eral court (or military judge) so requires, an ele- 
ment of the Department of Defense that main- 
tains a repository of DNA samples for the pur- 
pose of identification of human remains shall 
make available, for the purpose specified in sub- 
section (b), such DNA samples on such terms 
and conditions as such court (or military judge) 
directs. 

(2) A DNA sample with respect to an individ- 
ual shall be provided under paragraph (1) in a 
manner that does not compromise the ability of 
the Department of Defense to maintain a sample 
with respect to that individual for the purpose 
of identification of human remains. 

(b) Covered Purpose. — The purpose referred 
to in subsection (a) is the purpose of an inves- 
tigation or prosecution of a felony, or any sex- 
ual offense, for which no other source of DNA in- 
formation is reasonably available. 

(c) Definition. — In this section, the term 
"DNA sample" has the meaning given such term 
in section 1565(c) of this title. 

(Added Pub. L. 107-314, div. A, title X, § 1063(a), 
Dec. 2, 2002, 116 Stat. 2653.) 

§ 1565b. Victims of sexual assault: access to legal 
assistance and services of Sexual Assault Re- 
sponse Coordinators and Sexual Assault Vic- 
tim Advocates 

(a) Availability of Legal Assistance and 
Victim Advocate Services. — (1) A member of 
the armed forces, or a dependent of a member, 
who is the victim of a sexual assault may be 
provided the following: 

(A) Legal assistance provided by military or 
civilian legal assistance counsel pursuant to 
section 1044 of this title. 

(B) Assistance provided by a Sexual Assault 
Response Coordinator. 

(C) Assistance provided by a Sexual Assault 
Victim Advocate. 

(2) A member of the armed forces or dependent 
who is the victim of sexual assault shall be in- 
formed of the availability of assistance under 
paragraph (1) as soon as the member or depend- 
ent seeks assistance from a Sexual Assault Re- 
sponse Coordinator, a Sexual Assault Victim 
Advocate, a military criminal investigator, a 



victim/witness liaison, or a trial counsel. The 
member or dependent shall also be informed 
that the legal assistance and the services of a 
Sexual Assault Response Coordinator or a Sex- 
ual Assault Victim Advocate under paragraph 
(1) are optional and may be declined, in whole or 
in part, at any time. 

(3) Legal assistance and the services of Sexual 
Assault Response Coordinators and Sexual As- 
sault Victim Advocates under paragraph (1) 
shall be available to a member or dependent re- 
gardless of whether the member or dependent 
elects unrestricted or restricted (confidential) 
reporting of the sexual assault. 

(b) Restricted Reporting.— (1) Under regula- 
tions prescribed by the Secretary of Defense, a 
member of the armed forces, or a dependent of a 
member, who is the victim of a sexual assault 
may elect to confidentially disclose the details 
of the assault to an individual specified in para- 
graph (2) and receive medical treatment, legal 
assistance under section 1044 of this title, or 
counseling, without initiating an official inves- 
tigation of the allegations. 

(2) The individuals specified in this paragraph 
are the following: 

(A) A Sexual Assault Response Coordinator. 

(B) A Sexual Assault Victim Advocate. 

(C) Healthcare personnel specifically identi- 
fied in the regulations required by paragraph 

(1) . 

(Added Pub. L. 112-81, div. A, title V, § 581(b)(1), 
Dec. 31, 2011, 125 Stat. 1431.) 

Legal Assistance for Victims of Sexual Assault 

Pub. L. 112-81, div. A, title V, § 581(a), Dec. 31, 2011, 125 
Stat. 1430, provided that: "Not later than 180 days after 
the date of the enactment of this Act [Dec. 31, 2011], the 
Secretaries of the military departments shall prescribe 
regulations on the provision of legal assistance to vic- 
tims of sexual assault. Such regulations shall require 
that legal assistance be provided by military or civilian 
legal assistance counsel pursuant to section 1044 of 
title 10, United States Code." 

§ 1566. Voting assistance: compliance assess- 
ments; assistance 

(a) Regulations. — The Secretary of Defense 
shall prescribe regulations to require that the 
Army, Navy, Air Force, and Marine Corps ensure 
their compliance with any directives issued by 
the Secretary of Defense in implementing any 
voting assistance program. 

(b) Voting Assistance Programs Defined. — 
In this section, the term "voting assistance pro- 
grams" means — 

(1) the Federal Voting Assistance Program 
carried out under the Uniformed and Overseas 
Citizens Absentee Voting Act (42 U.S.C. 1973ff 
et seq.); and 

(2) any similar program. 

(c) Annual Effectiveness and Compliance 
Reviews. — (1) The Inspector General of each of 
the Army, Navy, Air Force, and Marine Corps 
shall conduct — 

(A) an annual review of the effectiveness of 
voting assistance programs; and 

(B) an annual review of the compliance with 
voting assistance programs of that armed 
force. 

(2) Upon the completion of each annual review 
under paragraph (1), each Inspector General 



§1566 



TITLE 10— ARMED FORCES 



Page 948 



specified in that paragraph shall submit to the 
Inspector General of the Department of Defense 
a report on the results of each such review. Such 
report shall be submitted in time each year to 
be reflected in the report of the Inspector Gen- 
eral of the Department of Defense under para- 
graph (3). 

(3) Not later than March 31 each year, the In- 
spector General of the Department of Defense 
shall submit to Congress a report on — 

(A) the effectiveness during the preceding 
calendar year of voting assistance programs; 
and 

(B) the level of compliance during the pre- 
ceding calendar year with voting assistance 
programs of each of the Army, Navy, Air 
Force, and Marine Corps. 

[(d) Repealed. Pub. L. 109-364, div. A, title V, 
§ 596(a), Oct. 17, 2006, 120 Stat. 2235.] 

(e) Regular Military Department Assess- 
ments. — The Secretary of each military depart- 
ment shall include in the set of issues and pro- 
grams to be reviewed during any management 
effectiveness review or inspection at the instal- 
lation level an assessment of compliance with 
the Uniformed and Overseas Citizens Absentee 
Voting Act (42 U.S.C. 1973ff et seq.) and with De- 
partment of Defense regulations regarding the 
Federal Voting Assistance Program. 

(f) Voting Assistance Officers.— (1) Voting 
assistance officers shall be appointed or assigned 
under Department of Defense regulations. Com- 
manders at all levels are responsible for ensur- 
ing that unit voting officers are trained and 
equipped to provide information and assistance 
to members of the armed forces on voting mat- 
ters. Performance evaluation reports pertaining 
to a member who has been assigned to serve as 
a voting assistance officer shall comment on the 
performance of the member as a voting assist- 
ance officer. 

(2) Under regulations and procedures (includ- 
ing directives) prescribed by the Secretary, a 
member of the armed forces appointed or as- 
signed to duty as a voting assistance officer 
shall, to the maximum extent practicable, be 
given the time and resources needed to perform 
the member's duties as a voting assistance offi- 
cer during the period in advance of a general 
election when members and their dependents are 
preparing and submitting absentee ballots. 

(g) Delivery of Mail From Overseas Preced- 
ing Federal Elections.— (1) During the four 
months preceding a general Federal election 
month, the Secretary of Defense shall periodi- 
cally conduct surveys of all overseas locations 
and vessels at sea with military units respon- 
sible for collecting mail for return shipment to 
the United States and all port facilities in the 
United States and overseas where military-re- 
lated mail is collected for shipment to overseas 
locations or to the United States. The purpose of 
each survey shall be to determine if voting ma- 
terials are awaiting shipment at any such loca- 
tion and, if so, the length of time that such ma- 
terials have been held at that location. During 
the fourth and third months before a general 
Federal election month, such surveys shall be 
conducted biweekly. During the second and first 
months before a general Federal election month, 
such surveys shall be conducted weekly. 



(2) The Secretary shall ensure that voting ma- 
terials are transmitted expeditiously by mili- 
tary postal authorities at all times. The Sec- 
retary shall, to the maximum extent prac- 
ticable, implement measures to ensure that a 
postmark or other official proof of mailing date 
is provided on each absentee ballot collected at 
any overseas location or vessel at sea whenever 
the Department of Defense is responsible for col- 
lecting mail for return shipment to the United 
States. The Secretary shall ensure that the 
measures implemented under the preceding sen- 
tence do not result in the delivery of absentee 
ballots to the final destination of such ballots 
after the date on which the election for Federal 
office is held. 

(3) In this section, the term "general Federal 
election month" means November in an even- 
numbered year. 

(h) Notice of Deadlines and Requirements — 
The Secretary of each military department, uti- 
lizing the voting assistance officer network es- 
tablished for each military installation, shall, to 
the maximum extent practicable, provide notice 
to members of the armed forces stationed at 
that installation of the last date before a gen- 
eral Federal election for which absentee ballots 
mailed from a postal facility located at that in- 
stallation can reasonably be expected to be 
timely delivered to the appropriate State and 
local election officials. 

(i) Registration and Voting Information for 
Members and Dependents. — (1) The Secretary 
of each military department, using a variety of 
means including both print and electronic 
media, shall, to the maximum extent prac- 
ticable, ensure that members of the armed 
forces and their dependents who are qualified to 
vote have ready access to information regarding 
voter registration requirements and deadlines 
(including voter registration), absentee ballot 
application requirements and deadlines, and the 
availability of voting assistance officers to as- 
sist members and dependents to understand and 
comply with these requirements. 

(2) The Secretary of each military department 
shall make the national voter registration form 
prepared for purposes of the Uniformed and 
Overseas Citizens Absentee Voting Act by the 
Federal Election Commission available so that 
each person who enlists shall receive such form 
at the time of the enlistment, or as soon there- 
after as practicable. 

(3) Where practicable, a special day or days 
shall be designated at each military installation 
for the purpose of informing members of the 
armed forces and their dependents of election 
timing, registration requirements, and voting 
procedures. 

(Added Pub. L. 107-107, div. A, title XVI, 
§ 1602(a)(1), Dec. 28, 2001, 115 Stat. 1274; amended 
Pub. L. 107-252, title VII, §701, Oct. 29, 2002, 116 
Stat. 1722; Pub. L. 108-375, div. A, title X, 
§1084(d)(13), Oct. 28, 2004, 118 Stat. 2062; Pub. L. 
109-364, div. A, title V, § 596(a), (d), Oct. 17, 2006, 
120 Stat. 2235, 2236.) 

References in Text 

The Uniformed and Overseas Citizens Absentee Vot- 
ing Act, referred to in subsecs. (b)(1), (e), and (i)(2), is 
Pub. L. 99-410, Aug. 28, 1986, 100 Stat. 924, as amended, 
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which is classified principally to subchapter I-G 
(§1973ff et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title of 1986 Amendment 
note set out under section 1971 of Title 42 and Tables. 

Amendments 

2006— Subsec. (d). Pub. L. 109-364, § 596(a), struck out 
subsec. (d), which required the Inspector General of the 
Department of Defense to periodically conduct unan- 
nounced assessments of compliance with requirements 
of law regarding voting by members of the armed forces 
at Department of Defense installations. 

Subsec. (g)(2). Pub. L. 109-364, § 596(d), struck out at 
end "Not later than April 29, 2003, the Secretary shall 
submit to Congress a report describing the measures to 
be implemented to ensure the timely transmittal and 
postmarking of voting materials and identifying the 
persons responsible for implementing such measures." 

2004— Subsec. (g)(2). Pub. L. 108-375, §1084(d)(13)(A), 
substituted "April 29, 2003" for "the date that is 6 
months after the date of the enactment of the Help 
America Vote Act of 2002". 

Subsecs. (h), (i)(l), (3). Pub. L. 108-375, § 1084(d)(13)(B), 
substituted "armed forces" for "Armed Forces". 

2002— Subsec. (f). Pub. L. 107-252, § 701(a), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (g)(2). Pub. L. 107-252, § 701(b), inserted at end 
"The Secretary shall, to the maximum extent prac- 
ticable, implement measures to ensure that a postmark 
or other official proof of mailing date is provided on 
each absentee ballot collected at any overseas location 
or vessel at sea whenever the Department of Defense is 
responsible for collecting mail for return shipment to 
the United States. The Secretary shall ensure that the 
measures implemented under the preceding sentence do 
not result in the delivery of absentee ballots to the 
final destination of such ballots after the date on which 
the election for Federal office is held. Not later than 
the date that is 6 months after the date of the enact- 
ment of the Help America Vote Act of 2002, the Sec- 
retary shall submit to Congress a report describing the 
measures to be implemented to ensure the timely 
transmittal and postmarking of voting materials and 
identifying the persons responsible for implementing 
such measures." 

Subsec. (h). Pub. L. 107-252, § 701(c), added subsec. (h). 

Subsec. (i). Pub. L. 107-252, § 701(d), added subsec. (i). 

Initial Report 

Pub. L. 107-107, div. A, title XVI, § 1602(b), Dec. 28, 
2001, 115 Stat. 1276, directed that the first report under 
subsec. (c)(3) of this section be submitted not later than 
Mar. 31, 2003. 

§ 1566a. Voting assistance: voter assistance of- 
fices 

(a) Designation of Offices on Military In- 
stallations as Voter Assistance Offices.— 
Not later than 180 days after the date of the en- 
actment of the National Defense Authorization 
Act for Fiscal Year 2010 and under regulations 
prescribed by the Secretary of Defense under 
subsection (f), the Secretaries of the military 
departments shall designate offices on installa- 
tions under their jurisdiction to provide absent 
uniformed services voters, particularly those in- 
dividuals described in subsection (b), and their 
family members with the following: 

(1) Information on voter registration proce- 
dures and absentee ballot procedures (includ- 
ing the official post card form prescribed 
under section 101 of the Uniformed and Over- 
seas Citizens Absentee Voting Act (42 U.S.C. 
1973ff)). 

(2) Information and assistance, if requested, 
including access to the Internet where prac- 



ticable, to register to vote in an election for 
Federal office. 

(3) Information and assistance, if requested, 
including access to the Internet where prac- 
ticable, to update the individual's voter reg- 
istration information, including instructions 
for absent uniformed services voters to change 
their address by submitting the official post 
card form prescribed under section 101 of the 
Uniformed and Overseas Citizens Absentee 
Voting Act to the appropriate State election 
official. 

(4) Information and assistance, if requested, 
to request an absentee ballot under the Uni- 
formed and Overseas Citizens Absentee Voting 
Act (42 U.S.C. 1973ff et seq.). 

(b) Covered Individuals. — The individuals de- 
scribed in this subsection are absent uniformed 
services voters who — 

(1) are undergoing a permanent change of 
duty station; 

(2) are deploying overseas for at least six 
months; 

(3) are returning from an overseas deploy- 
ment of at least six months; or 

(4) otherwise request assistance related to 
voter registration. 

(c) Timing of Provision of Assistance.— The 
regulations prescribed by the Secretary of De- 
fense under subsection (f) shall ensure, to the 
maximum extent practicable and consistent 
with military necessity, that the assistance pro- 
vided under subsection (a) is provided to a cov- 
ered individual described in subsection (b) — 

(1) if described in subsection (b)(1), as part of 
the administrative in-processing of the cov- 
ered individual upon arrival at the new duty 
station of the covered individual; 

(2) if described in subsection (b)(2), as part of 
the administrative out-processing of the cov- 
ered individual in preparation for deployment 
from the home duty station of the covered in- 
dividual; 

(3) if described in subsection (b)(3), as part of 
the administrative in-processing of the cov- 
ered individual upon return to the home duty 
station of the covered individual; or 

(4) if described in subsection (b)(4), at the 
time the covered individual requests such as- 
sistance. 

(d) Outreach. — The Secretary of each military 
department, or the Presidential designee, shall 
take appropriate actions to inform absent uni- 
formed services voters of the assistance avail- 
able under subsection (a), including — 

(1) the availability of information and voter 
registration assistance at offices designated 
under subsection (a); and 

(2) the time, location, and manner in which 
an absent uniformed services voter may utilize 
such assistance. 

(e) Authority To Designate Voting Assist- 
ance Offices as Voter Registration Agency 
on Military Installations.— The Secretary of 
Defense may authorize the Secretaries of the 
military departments to designate offices on 
military installations as voter registration 
agencies under section 7(a)(2) of the National 
Voter Registration Act of 1993 (42 U.S.C. 
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1973gg-5(a)(2)) for all purposes of such Act. Any 
office so designated shall discharge the require- 
ments of this section, under the regulations pre- 
scribed by the Secretary of Defense under sub- 
section (f). 

(f) Regulations. — The Secretary of Defense 
shall prescribe regulations relating to the ad- 
ministration of the requirements of this section. 
The regulations shall be prescribed before the 
regularly scheduled general election for Federal 
office held in November 2010, and shall be imple- 
mented for such general election for Federal of- 
fice and for each succeeding election for Federal 
office. 

(g) Definitions. — In this section: 

(1) The term "absent uniformed services 
voter" has the meaning given that term in 
section 107(1) of the Uniformed and Overseas 
Citizens Absentee Voting Act (42 U.S.C. 
1973ff-6(l)). 

(2) The term "Federal office" has the mean- 
ing given that term in section 107(3) of the 
Uniformed and Overseas Citizens Absentee 
Voting Act (42 U.S.C. 1973ff-6(3)). 

(3) The term "Presidential designee" means 
the official designated by the President under 
section 101(a) of the Uniformed and Overseas 
Citizens Absentee Voting Act (42 U.S.C. 
1973ff(a)). 

(Added Pub. L. 111-84, div. A, title V, § 583(b)(1), 
Oct. 28, 2009, 123 Stat. 2328; amended Pub. L. 
111-383, div. A, title X, §1075(b)(21), Jan. 7, 2011, 
124 Stat. 4370.) 

References in Text 

The date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2010, referred to In 
subsec. (a), is the date of enactment of Pub. L. 111-84, 
which was approved Oct. 28, 2009. 

The Uniformed and Overseas Citizens Absentee Vot- 
ing Act, referred to in subsec. (a)(4), Is Pub. L. 99-410, 
Aug. 28, 1986, 100 Stat. 924, which is classified prin- 
cipally to subchapter I-G (§1973ff et seq.) of chapter 20 
of Title 42, The Public Health and Welfare. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 1971 of Title 42 and 
Tables. 

The National Voter Registration Act of 1993, referred 
to In subsec. (e), Is Pub. L. 103-31, May 20, 1993, 107 Stat. 
77, which Is classified principally to subchapter I-H 
(§1973gg et seq.) of chapter 20 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec- 
tion 1971 of Title 42 and Tables. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383 inserted closing 
parenthesis before period at end. 

§ 1567. Duration of military protective orders 

A military protective order issued by a mili- 
tary commander shall remain in effect until 
such time as the military commander termi- 
nates the order or issues a replacement order. 

(Added Pub. L. 110-417, [div. A], title V, § 561(a), 
Oct. 14, 2008, 122 Stat. 4470; amended Pub. L. 
111-84, div. A, title X, § 1073(a)(16), Oct. 28, 2009, 
123 Stat. 2473.) 

Amendments 

2009 — Pub. L. 111-84 made technical amendment to 
section catchline. 



§ 1567a. Mandatory notification of issuance of 
military protective order to civilian law en- 
forcement 

(a) Initial Notification. — In the event a mili- 
tary protective order is issued against a member 
of the armed forces and any individual involved 
in the order does not reside on a military instal- 
lation at any time during the duration of the 
military protective order, the commander of the 
military installation shall notify the appro- 
priate civilian authorities of— 

(1) the issuance of the protective order; and 

(2) the individuals involved in the order. 

(b) NOTIFICATION OF CHANGES OR TERMI- 
NATION. — The commander of the military instal- 
lation also shall notify the appropriate civilian 
authorities of— 

(1) any change made in a protective order 
covered by subsection (a); and 

(2) the termination of the protective order. 

(Added Pub. L. 110-417, [div. A], title V, § 562(a), 
Oct. 14, 2008, 122 Stat. 4470; amended Pub. L. 
111-84, div. A, title X, §1073(a)(17), Oct. 28, 2009, 
123 Stat. 2473.) 

Amendments 

2009 — Pub. L. 111-84 made technical amendment to 
section catchline. 

CHAPTER 81— CIVILIAN EMPLOYEES 

Sec. 

1580. Emergency essential employees: designation. 
1580a. Emergency essential employees: notification 

of required participation in anthrax vaccine 
Immunization program. 

1581. Foreign National Employees Separation Pay 

Account. 

1582. Assistive technology, assistive technology de- 

vices, and assistive technology services. 

1583. Employment of certain persons without pay. 

1584. Employment of non-citizens. 

1585. Carrying of firearms. 

1585a. Special agents of the Defense Criminal Inves- 
tigative Service: authority to execute war- 
rants and make arrests. 

1586. Rotation of career-conditional and career em- 

ployees assigned to duty outside the United 
States. 

1587. Employees of nonappropriated fund instru- 

mentalities: reprisals. 
1587a. Employees of nonappropriated fund instru- 
mentalities: senior executive pay levels. 

1588. Authority to accept certain voluntary serv- 

ices. 

1589. Participation In management of specified 

non-Federal entities: authorized activities. 
[1590. Repealed.] 

1591. Reimbursement for travel and transportation 

expenses when accompanying Members of 
Congress. 

1592. Prohibition on payment of severance pay to 

foreign nationals In the event of certain 
overseas base closures. 

1593. Uniform allowance: civilian employees. 

1594. Reimbursement for financial Institution 

charges incurred because of Government 
error In direct deposit of pay. 

1595. Civilian faculty members at certain Depart- 

ment of Defense schools: employment and 
compensation. 

1596. Foreign language proficiency: special pay for 

proficiency beneficial for intelligence Inter- 
ests. 

1596a. Foreign language proficiency: special pay for 
proficiency beneficial for other national se- 
curity interests. 
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Sec. 

1596b. Foreign language proficiency: National For- 
eign Language Skills Registry. 

1597. Civilian positions: guidelines for reductions. 

1598. Assistance to terminated employees to obtain 

certification and employment as teachers 
or employment as teachers' aides. 
[1599. Renumbered.] 

1599a. Financial assistance to certain employees in 

acquisition of critical skills. 
1599b. Employees abroad: travel expenses; health 

care. 

1599c. Health care professionals: enhanced appoint- 
ment and compensation authority for per- 
sonnel for care and treatment of wounded 
and injured members of the armed forces. 

1599d. Financial management positions: authority 
to prescribe professional certification and 
credential standards. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1051(b), Dec. 31, 
2011, 125 Stat. 1582, added item 1599d and struck out 
former item 1599d "Professional accounting positions: 
authority to prescribe certification and credential 

2008— Pub. L. 110-181, div. A, title XVI, § 1636(b), Jan. 
28, 2008, 122 Stat. 464, added item 1599c and struck out 
former item 1599c "Appointment in excepted service of 
certain health care professionals". 

2004— Pub. L. 108-375, div. A, title XI, § 1104(b), Oct. 28, 
2004, 118 Stat. 2074, added item 1587a. 

Pub. L. 108-375, div. A, title X, § 1084(g), Oct. 28, 2004, 
118 Stat. 2064, amended directory language of Pub. L. 
107-314, § 1064(a)(2), effective Dec. 2, 2002, as if included 
in Pub. L. 107-314 as enacted. See 2002 Amendment note 
below. 

2002— Pub. L. 107-314, div. A, title XI, § 1104(a)(2), Dec. 
2, 2002, 116 Stat. 2661, added item 1599d. 

Pub. L. 107-314, div. A, title X, § 1064(a)(2), Dec. 2, 2002, 
116 Stat. 2654, as amended by Pub. L. 108-375, div. A, 
title X, § 1084(g), Oct. 28, 2004, 118 Stat. 2064, added item 
1596b. 

2001— Pub. L. 107-107, div. A, title XI, § 1104(b), Dec. 28, 
2001, 115 Stat. 1238, added item 1599c. 

2000— Pub. L. 106-398, §1 [[div. A], title VII, § 751(c)(2), 
title XI, §§ 1102(b), 1131(c)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-194, 1654A-311, 1654A-317, added items 1580a, 1582, 
1596, and 1596a and struck out former item 1596 "For- 
eign language proficiency: special pay". 

1999— Pub. L. 106-65, div. A, title XI, § 1103(b)(2), Oct. 
5, 1999, 113 Stat. 777, added item 1580. 

1998— Pub. L. 105-339, § 6(c)(1)(B), Oct. 31, 1998, 112 
Stat. 3188, struck out item 1599c "Veterans' preference 
requirements: Department of Defense failure to comply 
treated as a prohibited personnel practice". 

1997— Pub. L. 105-85, div. A, title V, § 593(b)(2), title X, 
§ 1071(b), Nov. 18, 1997, 111 Stat. 1764, 1898, added items 
1585a and 1589. 

1996— Pub. L. 104-201, div. A, title X, § 1074(a)(7), title 
XVI, §§ 1604(b), 1614(b)(2), 1615(a)(2), 1633(c)(2), Sept. 23, 
1996, 110 Stat. 2659, 2736, 2739, 2741, 2751, struck out 
items 1589 "Prohibition on payment of lodging expenses 
when adequate Government quarters are available", 
1590 "Management of civilian intelligence personnel of 
the military departments", and 1599 "Postemployment 
assistance: certain terminated intelligence employees", 
struck out "Sec." at beginning of item 1599a, and added 
items 1599b and 1599c. 

Pub. L. 104-106, div. A, title X, § 1040(d)(2), Feb. 10, 
1996, 110 Stat. 433, inserted ": reprisals" after "instru- 
mentalities" in item 1587. 

Pub. L. 104-93, title V, § 505(b), Jan. 6, 1996, 109 Stat. 
974, added item 1599a. 

1994— Pub. L. 103-359, title VIII, § 806(a)(2), Oct. 14, 
1994, 108 Stat. 3442, added item 1599. 

1993— Pub. L. 103-160, div. A, title IX, § 923(a)(2), Nov. 
30, 1993, 107 Stat. 1731, substituted "Civilian faculty 
members at certain Department of Defense schools: 
employment and compensation" for "National Defense 



University; Foreign Language Center of the Defense 
Language Institute: civilian faculty members" in item 
1595. 

1992— Pub. L. 102-484, div. A, title III, § 371(b), title IX, 
§ 923(a)(2)(B), div. D, title XLIV, § 4442(b), Oct. 23, 1992, 
106 Stat. 2384, 2474, 2732, substituted "University; For- 
eign Language Center of the Defense Language Insti- 
tute" for "University:" in item 1595, substituted "Civil- 
ian positions: guidelines for reductions" for "Employ- 
ees of industrial-type or commercial-type activities: 
guidelines for future reductions" In item 1597, and 
added item 1598. 

1991— Pub. L. 102-190, div. A, title X, § 1003(a)(2), Dec. 
5, 1991, 105 Stat. 1456, added Item 1581. 

Pub. L. 102-25, title VII, § 701(e)(4), (8)(B), Apr. 6, 1991, 
105 Stat. 114, 115, substituted "Employment of non-citi- 
zens" for "Laws relating to employment of non-citi- 
zens: not applicable to research and development ac- 
tivities" in item 1584 and struck out "mandatory" after 
"error In" in item 1594. 

1990— Pub. L. 101-510, div. A, title III, § 322(a)(2), title 
XIV, § 1484(a), Nov. 5, 1990, 104 Stat. 1529, 1715, redesig- 
nated item 1592 "Foreign language proficiency: special 
pay" as item 1596 and added item 1597. 

1989— Pub. L. 101-193, title V, §501(a)(2), Nov. 30, 1989, 
103 Stat. 1708, added item 1592 "Foreign language pro- 
ficiency: special pay". 

Pub. L. 101-189, div. A, title III, §§ 311(b)(2), 336(a)(2), 
title VI, § 664(b)(2), title XI, § 1124(a)(2), Nov. 29, 1989, 103 
Stat. 1412, 1419, 1467, 1558, added Item 1592 "Prohibition 
on payment of severance pay to foreign nationals in the 
event of certain overseas base closures.", and items 
1593 to 1595 

1987— Pub. L. 100-180, div. A, title VI, § 617(b)(2), Dec. 
4, 1987, 101 Stat. 1097, added Item 1591. 

1986— Pub. L. 99-569, title V, § 504(b), Oct. 27, 1986, 100 
Stat. 3199, added Item 1590. 

1984— Pub. L. 98-525, title XIV, § 1401(f)(2), Oct. 19, 1984, 
98 Stat. 2618, added item 1589. 

1983— Pub. L. 98-94, title XII, §§ 1253(a)(2), 1266(b), 
Sept. 24, 1983, 97 Stat. 700, 705, added Items 1587 and 1588. 

1982— Pub. L. 97-295, §1(19)(B), (20)(C), Oct. 12, 1982, 96 
Stat. 1290, struck out items 1581 "Appointment: profes- 
sional and scientific services" and 1582 "Professional 
and scientific services: reports to Congress on appoint- 
ments", and substituted "pay" for "compensation" in 
item 1583. 

1966— Pub. L. 89-718, §13, Nov. 2, 1966, 80 Stat. 1117, 
struck out Item 1580 "Appointment generally". 

1962— Pub. L. 87-651, title II, § 206(b), Sept. 7, 1962, 76 
Stat. 520, added item 1580. 

1960— Pub. L. 86-585, §2, July 5, 1960, 74 Stat. 327, 
added item 1586. 

1958— Pub. L. 85-577, §1(2), July 31, 1958, 72 Stat. 456, 
added item 1585. 

Availability op Funds for Compensation of Cer- 
tain Civilian Employees of the Department of 
Defense 

Pub. L. 111-84, div. A, title XI, §1111, Oct. 28, 2009, 123 
Stat. 2495, as amended by Pub. L. 111-383, div. A, title 
X, §1075(d)(16), Jan. 7, 2011, 124 Stat. 4373, provided that: 

"(a) Availability of Funds.— Funds authorized to be 
appropriated for the Department of Defense that are 
available for the purchase of contract services to meet 
a requirement that is anticipated to continue for five 
years or more shall be available to provide compensa- 
tion for civilian employees of the Department to meet 
the same requirement. 

"(b) Regulations. — Not later than 120 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall prescribe regulations imple- 
menting the authority in subsection (a). Such regula- 
tions — 

"(1) shall ensure that the authority in subsection 
(a) is utilized to build government capabilities that 
are needed to perform Inherently governmental func- 
tions, functions closely associated with inherently 
governmental functions, and other critical functions; 

"(2) shall Include a mechanism to ensure that fol- 
low-on funding to provide compensation for civilian 
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employees of the Department to perform functions 
described in paragraph (1) is provided from appro- 
priate accounts; and 

"(3) may establish additional criteria and levels of 
approval within the Department for the utilization of 
funds to provide compensation for civilian employees 
of the Department pursuant to subsection (a). 
"(c) Annual Report. — Not later than 60 days after 
the end of each fiscal year for which the authority in 
subsection (a) is in effect, the Secretary shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the use of 
such authority. Each report shall cover the preceding 
fiscal year and shall identify, at a minimum, the fol- 
lowing: 

"(1) The amount of funds used under the authority 
in subsection (a) to provide compensation for civilian 
employees. 

"(2) The source or sources of the funds so used. 
"(3) The number of civilian employees employed 
through the use of such funds. 

"(4) The actions taken by the Secretary to ensure 
that follow-on funding for such civilian employees is 
provided through appropriate accounts. 
"(d) Temporary Authority. — The authority in sub- 
section (a) shall apply to funds authorized to be appro- 
priated for the Department of Defense for fiscal years 
2010 through 2019." 

Department op Defense Civilian Leadership 
Program 

Pub. L. 111-84, div. A, title XI, §1112, Oct. 28, 2009, 123 
Stat. 2496, provided that: 
"(a) Leadership Program Required. — 

"(1) In general. — Not later than 180 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall establish a program of 
leadership recruitment and development for civilian 
employees of the Department of Defense, to be known 
as the 'Department of Defense Civilian Leadership 
Program' (in this section referred to as the 'pro- 
gram'). 

"(2) Objectives. — The objectives of the program 
shall be as follows: 

"(A) To develop a new generation of civilian lead- 
ers for the Department of Defense. 

"(B) To recruit individuals with the academic 
merit, work experience, and demonstrated leader- 
ship skills to meet the future needs of the Depart- 
ment. 

"(C) To offer rapid advancement, competitive 
compensation, and leadership opportunities to 
highly qualified civilian employees of the Depart- 
ment. 

"(3) Available authorities. — In carrying out the 
program, the Secretary may exercise any authority 
available to the Office of Personnel Management 
under section 4703 of title 5, United States Code, ex- 
cept that the Secretary shall not be bound by the 
limitations in subsection (d) of such section. Nothing 
in this section shall be construed to authorize the 
waiver of any part of chapter 71 of title 5, United 
States Code, or any regulation implementing such 
chapter, in the carrying out of the program. 
"(b) Eligible Individuals. — 

"(1) In general. — The following individuals shall be 
eligible to participate in the program: 

"(A) Current employees of the Department of De- 
fense. 

"(B) Appropriate individuals in the private sec- 
tor. 

"(2) Limitation on number op participants in pro- 
gram. — The total number of individuals who may par- 
ticipate in the program in any fiscal year may not ex- 
ceed 5,000. 

"(3) Limitation on period of participation in pro- 
gram. — The maximum period of time that an individ- 
ual may participate in the program is three years. 
"(c) Elements of Program. — 



"(1) Competitive entry. — The selection of individ- 
uals for entry into the program shall be made on the 
basis of a competition conducted at least twice each 
year. In each competition, participants in the pro- 
gram shall be selected from among applicants deter- 
mined by the Secretary to be the most highly quali- 
fied in terms of academic merit, work experience, and 
demonstrated leadership skills. Each competition 
shall provide for entry-level participants and mid- 
career participants in the program. 

"(2) Allocation of positions. — The Secretary shall 
allocate positions in the program among the compo- 
nents of the Department of Defense that — 

"(A) offer the most challenging assignments; 
"(B) provide the greatest level of responsibility; 

and 

"(C) demonstrate the greatest need for partici- 
pants in the program. 

"(3) Assignments to positions.— Participants in 
the program shall be assigned to components of the 
Department that best match their skills and quali- 
fications. Participants in the program may be rotated 
among components of the Department of Defense at 
the discretion of the Secretary. 

"(4) Initial compensation. — The initial compensa- 
tion of participants in the program shall be deter- 
mined by the Secretary based on the qualifications of 
such participants and applicable market conditions. 

"(5) Education and training. — The Secretary shall 
provide participants in the program with training, 
mentoring, and educational opportunities that are 
appropriate to facilitate the development of such par- 
ticipants into effective civilian leaders for the De- 
partment of Defense. 

"(6) Objective, merit-based principles for per- 
sonnel decisions.— The Secretary shall make person- 
nel decisions under the program in accordance with 
such objective, merit-based criteria as the Secretary 
shall prescribe in regulations for purposes of the pro- 
gram. Such criteria shall include, but not be limited 
to, criteria applicable to the following: 

"(A) The selection of individuals for entry into 
the program. 

"(B) The assignment of participants in the pro- 
gram to positions in the Department of Defense. 

"(C) The initial compensation of participants in 
the program. 

"(D) The access of participants in the program to 
training, mentoring, and educational opportunities 
under the program. 

"(E) The consideration of participants in the pro- 
gram for selection into the senior management, 
functional, and technical workforce of the Depart- 
ment. 

"(7) Consideration for senior management, func- 
tional, and technical workforce. — Any participant 
in the program who, as determined by the Secretary, 
demonstrates outstanding performance shall be af- 
forded priority in consideration for selection into the 
appropriate element of the senior management, func- 
tional, and technical workforce of the Department of 
Defense (as defined in section 115b(f) [now 115b(g)] of 
title 10, United States Code)." 

direct Hire Authority at Personnel Demonstra- 
tion Laboratories for Certain Candidates 

Pub. L. 110-417, [div. A], title XI, §1108, Oct. 14, 2008, 
122 Stat. 4618, as amended by Pub. L. 111-383, div. A, 
title XI, § 1101(a), Jan. 7, 2011, 124 Stat. 4381; Pub. L. 
112-81, div. A, title XI, §1103, Dec. 31, 2011, 125 Stat. 1612, 
provided that: 

"(a) Authority. — The Secretary of Defense may ap- 
point qualified candidates possessing an advanced de- 
gree to positions described in subsection (b) without re- 
gard to the provisions of subchapter I of chapter 33 of 
title 5, United States Code, other than sections 3303 and 
3328 of such title. 

"(b) Applicability. — This section applies with re- 
spect to candidates for scientific and engineering posi- 
tions within any laboratory designated by section 
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1105(a) of the National Defense Authorization Act for 
Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2486; 10 
U.S.C. 2358 note) as a Department of Defense science 
and technology reinvention laboratory. 

"(c) Limitation. — (1) Authority under this section 
may not, in any calendar year and with respect to any 
laboratory, be exercised with respect to a number of 
candidates greater than the number equal to 5 percent 
of the total number of scientific and engineering posi- 
tions within such laboratory that are filled as of the 
close of the fiscal year last ending before the start of 
such calendar year. 

"(2) For purposes of this subsection, positions and 
candidates shall be counted on a full-time equivalent 
basis. 

"(d) Employee Defined. — As used in this section, the 
term 'employee' has the meaning given such term by 
section 2105 of title 5, United States Code. 

[Amendment by section 1101(a)(1) of Pub. L. 111-383 to 
section 1108(b) of Pub. L. 110-417, set out above, effec- 
tive Oct. 28, 2009, and amendment by section 1101(a)(2) 
of Pub. L. 111-383 to section 1108(c) of Pub. L. 110-417, 
set out above, effective Jan. 7, 2011, see section 1101(d) 
of Pub. L. 111-383, set out as an Effective Date of 2011 
Amendment note under section 9902 of Title 5, Govern- 
ment Organization and Employees.] 

Employment for Resettled Iraqis 

Pub. L. 110-417, [div. A], title XII, §1235, Oct. 14, 2008, 
122 Stat. 4641, provided that: 

"(a) In General. — The Secretary of Defense and the 
Secretary of State are authorized to jointly establish 
and operate a temporary program to offer employment 
as translators, interpreters, or cultural awareness in- 
structors to individuals described in subsection (b). In- 
dividuals described in such subsection may be ap- 
pointed to temporary positions of one year or less out- 
side Iraq with either the Department of Defense or the 
Department of State, without competition and without 
regard for the provisions of chapter 51 and subchapter 
III of chapter 53 of title 5, United States Code. Such in- 
dividuals may also be hired as personal services con- 
tractors by either of such Departments to provide 
translation, interpreting, or cultural awareness in- 
struction, except that such individuals so hired shall 
not by virtue of such employment be considered em- 
ployees of the United States Government, except for 
purposes of chapter 81 of title 5, United States Code, 
and chapter 171 of title 28, United States Code. 

"(b) Eligibility. — Individuals referred to in sub- 
section (a) are Iraqi nationals who — 

"(1) have received a special immigrant visa issued 
pursuant to section 1059 of the National Defense Au- 
thorization Act for Fiscal Year 2006 (Public Law 
109-163) [8 U.S.C. 1101 note] or section 1244 of the Na- 
tional Defense Authorization Act for Fiscal Year 2008 
(Public Law 110-181) [8 U.S.C. 1157 note]; and 

"(2) are lawfully present in the United States. 
"(c) Funding. — 

"(1) In general. — Except as provided in paragraph 
(2), the program established under subsection (a) 
shall be funded from the annual general operating 
budget of the Department of Defense. 

"(2) Exception. — The Secretary of State shall reim- 
burse the Department of Defense for any costs associ- 
ated with individuals described in subsection (b) 
whose work is for or on behalf of the Department of 
State. 

"(d) Rule of Construction Regarding Access to 
Classified Information. — Nothing in this section may 
be construed as affecting in any manner practices and 
procedures regarding the handling of or access to clas- 
sified information. 

"(e) Information Sharing. — The Secretary of Defense 
and the Secretary of State shall work with the Sec- 
retary of Homeland Security and the Office of Refugee 
Resettlement of the Department of Health and Human 
Services to ensure that individuals described in sub- 
section (b) are informed of the program established 
under subsection (a). 



"(f) Regulation.— The Secretary of Defense, jointly 
with the Secretary of State and with the concurrence 
of the Director of the Office of Personnel Management, 
shall prescribe such regulations as are necessary to 
carry out the program established under subsection (a), 
including ensuring the suitability for employment de- 
scribed in subsection (a) of individuals described in sub- 
section (b), determining the number of positions, and 
establishing pay scales and hiring procedures. 
"(g) Termination. — 

"(1) IN general. — Except as provided in paragraph 
(2), the program established under subsection (a) 
shall terminate on December 31, 2014. 

"(2) Earlier termination. — If the Secretary of De- 
fense, jointly with the Secretary of State, determines 
that the program established under subsection (a) 
should terminate before the date specified in para- 
graph (1), the Secretaries may terminate the program 
if the Secretaries notify Congress in writing of such 
termination at least 180 days before such termi- 
nation." 

Strategic Human Capital Plan for Civilian 
Employees of the Department of Defense 

Pub. L. 110-181, div. A, title VIII, §851, Jan. 28, 2008, 
122 Stat. 247, which required that, in updates of the 
strategic human capital plan, the Secretary of Defense 
was to include a separate section focused on the defense 
acquisition workforce, was repealed by Pub. L. 111-84, 
div. A, title XI, § 1108(c)(3), Oct. 28, 2009, 123 Stat. 2492. 

Pub. L. 109-163, div. A, title XI, §1122, Jan. 6, 2006, 119 
Stat. 3452, which required the Secretary of Defense to 
develop and submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a stra- 
tegic human capital plan to shape and improve the ci- 
vilian employee workforce of the Department of De- 
fense, along with updates and the assessment of the 
Secretary of the progress of the Department in imple- 
menting the plan, and required the Comptroller Gen- 
eral to submit to the Committees on Armed Services a 
report on the plan, was repealed by Pub. L. 111-84, div. 
A, title XI, § 1108(c)(1), Oct. 28, 2009, 123 Stat. 2491. 

§ 1580. Emergency essential employees: designa- 
tion 

(a) Criteria for Designation. — The Secretary 
of Defense or the Secretary of the military de- 
partment concerned may designate as an emer- 
gency essential employee any employee of the 
Department of Defense, whether permanent or 
temporary, the duties of whose position meet all 
of the following criteria: 

(1) It is the duty of the employee to provide 
immediate and continuing support for combat 
operations or to support maintenance and re- 
pair of combat essential systems of the armed 
forces. 

(2) It is necessary for the employee to per- 
form that duty in a combat zone after the 
evacuation of nonessential personnel, includ- 
ing any dependents of members of the armed 
forces, from the zone in connection with a war, 
a national emergency declared by Congress or 
the President, or the commencement of com- 
bat operations of the armed forces in the zone. 

(3) It is impracticable to convert the em- 
ployee's position to a position authorized to be 
filled by a member of the armed forces because 
of a necessity for that duty to be performed 
without interruption. 

(b) Eligibility of Employees of Nonap- 
propriated Fund Instrumentalities.— A nonap- 
propriated fund instrumentality employee is eli- 
gible for designation as an emergency essential 
employee under subsection (a). 
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(c) Definitions. — In this section: 

(1) The term "combat zone" has the meaning 
given that term in section 112(c)(2) of the In- 
ternal Revenue Code of 1986. 

(2) The term "nonappropriated fund instru- 
mentality employee" has the meaning given 
that term in section 1587(a)(1) of this title. 

(Added Pub. L. 106-65, div. A, title XI, § 1103(b)(1), 
Oct. 5, 1999, 113 Stat. 776.) 

References in Text 

Section 112(c)(2) of the Internal Revenue Code of 1986, 
referred to in subsec. (c)(1), Is classified to section 
112(c)(2) of Title 26, Internal Revenue Code. 

Prior Provisions 

A prior section 1580, added Pub. L. 87-651, title II, 
§ 206(a), Sept. 7, 1962, 76 Stat. 519, related to appoint- 
ment of civilian employees by the Secretary of Defense, 
prior to repeal by Pub. L. 89-554, §8(a), Sept. 6, 1966, 80 
Stat. 663. 

§ 1580a. Emergency essential employees: notifica- 
tion of required participation in anthrax vac- 
cine immunization program 

The Secretary of Defense shall — 

(1) prescribe regulations for the purpose of 
ensuring that any civilian employee of the De- 
partment of Defense who is determined to be 
an emergency essential employee and who is 
required to participate in the anthrax vaccine 
immunization program is notified of the re- 
quirement to participate in the program and 
the consequences of a decision not to partici- 
pate; and 

(2) ensure that any individual who is being 
considered for a position as such an employee 
is notified of the obligation to participate in 
the program before being offered employment 
in such position. 

(Added Pub. L. 106-398, §1 [[div. A], title VII, 
§ 751(c)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-194.) 

§ 1581. Foreign National Employees Separation 
Pay Account 

(a) Establishment and Purpose . — There is es- 
tablished on the books of the Treasury an ac- 
count to be known as the "Foreign National 
Employees Separation Pay Account, Defense". 
The account shall be used for the accumulation 
of funds to finance obligations of the United 
States for separation pay for foreign nationals 
referred to in subsection (e). 

(b) Deposits Into Account— The Secretary of 
Defense shall deposit into the account from ap- 
plicable appropriations all amounts obligated 
for separation pay for foreign nationals referred 
to in subsection (e). 

(c) Payments From Account.— Amounts in the 
account shall remain available for expenditure 
in accordance with the purpose for which obli- 
gated until expended. 

(d) Deobligated Funds.— Any amount in the 
account that is deobligated shall be available for 
a period of two years from the date of deobli- 
gation for recording, adjusting, and liquidating 
amounts properly chargeable to the liability of 
the United States for which the obligation was 
made. Any such deobligated amount remaining 
at the end of such two-year period shall be can- 
celed. 



(e) Employees Covered. — This section applies 
only with respect to separation pay of foreign 
nationals employed by the Department of De- 
fense, and foreign nationals employed by a for- 
eign government for the benefit of the Depart- 
ment of Defense, under any of the following 
agreements that provide for payment of separa- 
tion pay: 

(1) A contract. 

(2) A treaty. 

(3) A memorandum of understanding with a 
foreign nation. 

(Added Pub. L. 102-190, div. A, title X, 
§ 1003(a)(1), Dec. 5, 1991, 105 Stat. 1456; amended 
Pub. L. 102-484, div. A, title X, §1052(20), Oct. 23, 
1992, 106 Stat. 2500; Pub. L. 103-337, div. A, title 
III, §346, Oct. 5, 1994, 108 Stat. 2724; Pub. L. 
107-107, div. A, title X, § 1048(e)(2), Dec. 28, 2001, 
115 Stat. 1227.) 

Prior Provisions 

A prior section 1581, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 118; Sept. 2, 1958, Pub. L. 85-861, §1(34), 72 Stat. 
1456; May 29, 1959, Pub. L. 86-36, §3, 73 Stat. 63; Sept. 23, 
1959, Pub. L. 86-377, §2, 73 Stat. 701; Oct. 4, 1961, Pub. L. 
87-367, title II, §203, 75 Stat. 790; Oct. 11, 1962, Pub. L. 
87-793, § 1001(b), 76 Stat. 863, provided for appointment 
of a limited number of civilian research and develop- 
ment personnel and prescribed their relationship to 
civil service provisions, prior to repeal by Pub. L. 
97-295, §1(19)(A), Oct. 12, 1982, 96 Stat. 1290. 

Amendments 

2001— Subsec. (b). Pub. L. 107-107 struck out par. (2) 
designation and "on or after December 5, 1991," after 
"all amounts obligated" and struck out par. (1) which 
read as follows: "The Secretary of the Treasury shall 
deposit into the account all amounts that were obli- 
gated by the Secretary of Defense before December 5, 
1991, and that remain unexpended for separation pay for 
foreign nationals referred to in subsection (e)." 

1994— Subsecs. (a), (b). Pub. L. 103-337, §346(1), sub- 
stituted "foreign nationals referred to in subsection 
(e)" for "foreign national employees of the Department 
of Defense" wherever appearing. 

Subsec. (e). Pub. L. 103-337, §346(2), added subsec. (e) 
and struck out former subsec. (e) which read as follows: 
"Employees Covered. — This section applies only with 
respect to separation pay of foreign nationals employed 
by the Department of Defense under any of the follow- 
ing agreements that provide for payment of separation 
pay: 

"(1) A contract. 
"(2) A treaty. 

"(3) A memorandum of understanding with a for- 
eign nation." 

1992— Subsec. (b)(1), (2). Pub. L. 102-484 substituted 
"December 5, 1991," for "the date of the enactment of 
this section". 

§ 1582. Assistive technology, assistive technology 
devices, and assistive technology services 

(a) Authority. — The Secretary of Defense may 
provide assistive technology, assistive tech- 
nology devices, and assistive technology serv- 
ices to the following: 

(1) Department of Defense employees with 
disabilities. 

(2) Organizations within the Department 
that have requirements to make programs or 
facilities accessible to, and usable by, persons 
with disabilities. 

(3) Any other department or agency of the 
Federal Government, upon the request of the 
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head of that department or agency, for its em- 
ployees with disabilities or for satisfying a re- 
quirement to make its programs or facilities 
accessible to, and usable by, persons with dis- 
abilities. 

(b) Definitions. — In this section, the terms 
"assistive technology", "assistive technology 
device", "assistive technology service", and 
"disability" have the meanings given those 
terms in section 3 of the Assistive Technology 
Act of 1998 (29 U.S.C. 3002). 

(Added Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1102(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-311.) 

Prior Provisions 

A prior section 1582, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 118; Sept. 2, 1958, Pub. L. 85-861, §1(35), 72 Stat. 
1456; Sept. 23, 1959, Pub. L. 86-377, §3, 73 Stat. 701, di- 
rected Secretary of Defense to report annually to Con- 
gress on civilian research and development personnel 
employed by Department of Defense under former sec- 
tion 1581 of this title, prior to repeal by Pub. L. 97-295, 
§1(19)(A), Oct. 12, 1982, 96 Stat. 1290. 

§ 1583. Employment of certain persons without 
pay 

The Secretary of Defense and the Secretaries 
of the military departments may each employ, 
without pay, not more than 10 persons of out- 
standing experience and ability. However, a per- 
son so employed may be allowed transportation, 
and not more than $15 a day instead of subsist- 
ence, while away from his home or regular place 
of business pursuant to employment under this 
section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 118; Pub. L. 
89-718, §14, Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
97-295, §1(20)(A), (B), Oct. 12, 1982, 96 Stat. 1290; 
Pub. L. 112-81, div. A, title XI, §1111, Dec. 31, 
2011, 125 Stat. 1616.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1583(a) 


5:171v (less words of 1st 


Jan. 6, 1951, ch. 1213, 




sentence after semi- 


subch. VII. §704, 64 




colon). 


Stat. 1235. 


1583(b) 


5:171v (words of 1st sen- 






tence after semicolon). 





Amendments 

2011— Pub. L. 112-81, §1111(2), inserted "each" after 
"may" in first sentence. 

Pub. L. 112-81, §1111(1), which directed amendment of 
first sentence by inserting "and the Secretaries of the 
military departments" after "the Secretary of De- 
fense", was executed by making the insertion after 
"The Secretary of Defense" to reflect the probable in- 
tent of Congress. 

1982 — Pub. L. 97-295 substituted "pay" for "compensa- 
tion" in section catchline and text. 

1966 — Pub. L. 89-718 struck out designation "(a)" at 
beginning of section and repealed subsec. (b) which au- 
thorized the Secretary, by regulation, to exempt per- 
sons employed under provisions formerly designated 
subsec. (a) from former sections 281, 283, 284, 434, and 
1914 of title 18 and former section 99 of title 5. 

§ 1584. Employment of non-citizens 

Laws prohibiting the employment of, or pay- 
ment of pay or expenses to, a person who is not 
a citizen of the United States do not apply to 
personnel of the Department of Defense. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 118; Pub. L. 
97-295, §1(20)(A), Oct. 12, 1982, 96 Stat. 1290; Pub. 
L. 101-510, div. A, title XIV, §§ 1481(d)(1), (2), 
1482(b), Nov. 5, 1990, 104 Stat. 1706, 1709; Pub. L. 
104-106, div. A, title X, § 1062(b), Feb. 10, 1996, 110 
Stat. 444.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1584 


5:235c. 


July 16, 1952, ch. 882. §2, 




5:475h. 


66 Stat. 725. 




5:628c. 





The words "appointment or" are omitted as surplus- 
age. 

Amendments 



1996 — Pub. L. 104-106 struck out subsec. (a) heading 
"Waiver of employment restrictions for certain person- 
nel", designated subsec. (a) as entire section, and 
struck out subsec. (b) which read as follows: "Notice to 
Congress of Certain Salary Increases. — The Sec- 
retary of Defense shall notify the Committees on 
Armed Services and the Committees on Appropriations 
of the Senate and House of Representatives when any 
salary increase granted to direct and indirect hire for- 
eign national employees of the Department of Defense 
overseas, stated as a percentage, is greater than the 
higher of the following percentages: 

"(1) The percentage pay increase authorized by law 
for civilian employees of the Department of Defense 
whose pay is computed under the provisions of sec- 
tion 5332 of title 5. 

"(2) The percentage increase provided to national 
government employees of the host nation." 
1990— Pub. L. 101-510, § 1482(b), substituted "personnel 
of the Department of Defense" for "any expert, sci- 
entist, technician, or professional person whose em- 
ployment in connection with the research and develop- 
ment activities of a military department is determined 
to be necessary by the Secretary of that department" 
in subsec. (a). 

Pub. L. 101-510, § 1481(d)(1), (2), substituted "Employ- 
ment of non-citizens" for "Laws relating to employ- 
ment of non-citizens: not applicable to research and de- 
velopment activities" in section catchline, designated 
existing provisions as subsec. (a) and inserted heading, 
and added subsec. (b). 

1982 — Pub. L. 97-295 substituted "pay" for "compensa- 
tion". 

Effective Date of 1990 Amendment 

Amendment by section 1482(b) of Pub. L. 101-510 effec- 
tive Oct. 1, 1991, see section 1482(d) of Pub. L. 101-510, 
set out as a note under section 119 of this title. 

Citizenship Requirement Not Applicable 

Pub. L. 112-74, div. A, title VIII, §8002, Dec. 23, 2011, 
125 Stat. 804, provided that: "During the current fiscal 
year, provisions of law prohibiting the payment of com- 
pensation to, or employment of, any person not a citi- 
zen of the United States shall not apply to personnel of 
the Department of Defense: Provided, That salary in- 
creases granted to direct and indirect hire foreign na- 
tional employees of the Department of Defense funded 
by this Act [div. A of Pub. L. 112-74, see Tables for clas- 
sification] shall not be at a rate in excess of the per- 
centage increase authorized by law for civilian employ- 
ees of the Department of Defense whose pay is com- 
puted under the provisions of section 5332 of title 5, 
United States Code, or at a rate in excess of the per- 
centage increase provided by the appropriate host na- 
tion to its own employees, whichever is higher: Pro- 
vided further, That this section shall not apply to De- 
partment of Defense foreign service national employees 
serving at United States diplomatic missions whose 
pay is set by the Department of State under the For- 
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eign Service Act of 1980 [22 U.S.C. 3901 et seq.]: Provided 
further, That the limitations of this provision shall not 
apply to foreign national employees of the Department 
of Defense in the Republic of Turkey." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 112-10, div. A, title VIII, §8002, Apr. 15, 2011, 
125 Stat. 55. 

Pub. L. 111-118, div. A, title VIII, §8002, Dec. 19, 2009, 
123 Stat. 3426. 

Pub. L. 110-329, div. C, title VIII, §8002, Sept. 30, 2008, 
122 Stat. 3619. 

Pub. L. 110-116, div. A, title VIII, §8002, Nov. 13, 2007, 
121 Stat. 1313. 

Pub. L. 109-289, div. A, title VIII, §8002, Sept. 29, 2006, 
120 Stat. 1271. 

Pub. L. 109-148, div. A, title VIII, §8002, Dec. 30, 2005. 
119 Stat. 2697. 

Pub. L. 108-287, title VIII, §8002, Aug. 5, 2004, 118 Stat. 
968. 

Pub. L. 108-87, title VIII, §8002, Sept. 30, 2003, 117 Stat. 
1071. 

Pub. L. 107-248, title VIII, §8002, Oct. 23, 2002, 116 Stat. 
1536. 

Pub. L. 107-117, div. A, title VIII, §8002, Jan. 10, 2002, 
115 Stat. 2247. 

Pub. L. 106-259, title VIII, §8002, Aug. 9, 2000, 114 Stat. 
674. 

Pub. L. 106-79, title VIII, §8002, Oct. 25, 1999, 113 Stat. 
1230. 

Pub. L. 105-262, title VIII, §8002, Oct. 17, 1998, 112 Stat. 
2296. 

Pub. L. 105-56, title VIII, § 8002, Oct. 8, 1997, 111 Stat. 
1219. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8002], Sept. 30, 1996, 110 Stat. 3009-71, 3009-87. 

Pub. L. 104-61, title VIII, §8002, Dec. 1, 1995, 109 Stat. 
651. 

Pub. L. 103-335, title VIII, §8002, Sept. 30, 1994, 108 
Stat. 2616. 

Pub. L. 103-139, title VIII, §8002, Nov. 11, 1993, 107 
Stat. 1437. 

Pub. L. 102-396, title IX, §9002, Oct. 6, 1992, 106 Stat. 
1900. 

Pub. L. 102-172, title VIII, §8002, Nov. 26, 1991, 105 
Stat. 1170. 

Pub. L. 101-511, title VIII, §8002, Nov. 5, 1990, 104 Stat. 
1873. 

Pub. L. 101-165, title IX, §9003, Nov. 21, 1989, 103 Stat. 
1129. 

Pub. L. 100-463, title VIII, §8003, Oct. 1, 1988, 102 Stat. 
2270-17. 

Pub. L. 100-202, §101(b) [title VIII, §8004], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-62. 

Pub. L. 99-500, § 101(c) [title IX, §9004], Oct. 18, 1986, 
100 Stat. 1783-82, 1783-101, and Pub. L. 99-591, § 101(c) 
[title IX, §9004], Oct. 30, 1986, 100 Stat. 3341-82, 3341-101. 

Pub. L. 99-190, § 101(b) [title VIII, §8004], Dec. 19, 1985, 
99 Stat. 1185, 1202. 

Pub. L. 98-473, title I, §101(h) [title VIII, §8004], Oct. 
12, 1984, 98 Stat. 1904, 1922. 

Pub. L. 98-212, title VII, §704, Dec. 8, 1983, 97 Stat. 
1437. 

Pub. L. 97-377, title I, §101(c) [title VII, §704], Dec. 21, 
1982, 96 Stat. 1833, 1349. 

Pub. L. 97-114, title VII, §704, Dec. 29, 1981, 95 Stat. 
1578. 

Pub. L. 96-527, title VII, §704, Dec. 15, 1980, 94 Stat. 
3080. 

Pub. L. 96-154, title VII, §704, Dec. 21, 1979, 93 Stat. 
1152. 

Pub. L. 95-457, title VIII, §804, Oct. 13, 1978, 92 Stat. 
1243. 

Pub. L. 95-111, title VIII, §803, Sept. 21, 1977, 91 Stat. 
899. 

Pub. L. 94-419, title VII, §703, Sept. 22, 1976, 90 Stat. 
1290. 

Pub. L. 94-212, title VII, §703, Feb. 9, 1976, 90 Stat. 168. 
Pub. L. 93-437, title VIII, §803, Oct. 8, 1974, 88 Stat. 
1224. 



Pub. L. 93-238, title VII, §703, Jan. 2, 1974, 87 Stat. 
1038. 

Pub. L. 92-570, title VII, §703, Oct. 26, 1972, 86 Stat. 
1196. 

Pub. L. 92-204, title VII, §703, Dec. 18, 1971, 85 Stat. 
726. 

Pub. L. 91-668, title VIII, §803, Jan. 11, 1971, 84 Stat. 
2029. 

Pub. L. 91-171, title VI, §603, Dec. 29, 1969, 83 Stat. 479. 
Pub. L. 90-580, title V, §502, Oct. 17, 1968, 82 Stat. 1129. 
Pub. L. 90-96, title VI, §602, Sept. 29, 1967, 81 Stat. 241. 
Pub. L. 89-687, title VI, §602, Oct. 15, 1966, 80 Stat. 990. 
Pub. L. 89-213, title VI, §602, Sept. 29, 1965, 79 Stat. 
873. 

Pub. L. 88-446, title V, §502, Aug. 19, 1964, 78 Stat. 474. 

Pub. L. 88-149, title V, §502, Oct. 17, 1963, 77 Stat. 263. 

Pub. L. 87-577, title V, §502, Aug. 9, 1962, 76 Stat. 327. 

Pub. L. 87-144, title VI, §602, Aug. 17, 1961, 75 Stat. 375. 

Pub. L. 86-601, title V, §502, July 7, 1960, 74 Stat. 349. 

Pub. L. 86-166, title V, §602, Aug. 18, 1959, 73 Stat. 378. 

Pub. L. 85-724, title VI, §602, Aug. 22, 1958, 72 Stat. 723. 

Pub. L. 85-117, title VI, §602, Aug. 2, 1957, 71 Stat. 323. 

July 2, 1956, ch. 488, title VI, §602, 70 Stat. 467. 

July 13, 1955, ch. 358, title VI, §603, 69 Stat. 314. 

June 30, 1954, ch. 432, title VII, §703, 68 Stat. 349. 

Aug. 1, 1953, ch. 305, title VI, §603, 67 Stat. 349. 

July 10, 1952, ch. 630, title VI, §603, 66 Stat. 531. 

Oct. 18, 1951, ch. 512, title VI, §603, 65 Stat. 444. 

Sept. 6, 1950, ch. 896, Ch. X, title VI, §603, 64 Stat. 752. 

Oct. 29, 1949, ch. 787, title VI, §603, 63 Stat. 1017. 

June 24, 1948, ch. 632, 62 Stat. 651. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 553. 

July 16, 1946, ch. 583, § 1, 60 Stat. 543. 

July 28, 1945, ch. 265, §1, 59 Stat. 386. 

June 28, 1944, ch. 303, §1, 58 Stat. 575. 

July 1, 1943, ch. 185, §1, 57 Stat. 349. 

July 2, 1942, ch. 477, §1, 56 Stat. 613. 

Salary Increases to Foreign National Employees; 
Notice to Congress 

Pub. L. 100-463, title VIII, §8114, Oct. 1, 1988, 102 Stat. 
2270-38, which directed Secretary of Defense to notify 
House and Senate Committees on Appropriations when 
salary increases granted to foreign national employees 
were at a rate In excess of the percentage pay increase 
authorized by law for civilian employees of Department 
of Defense whose pay was computed under section 5332 
of title 5 or at a rate in excess of the percentage in- 
crease provided to National Government employees of 
the host nation, whichever was higher, was repealed 
and restated in subsec. (b) of this section by Pub. L. 
101-510, § 1481(d)(1)(B), (4)(A). 

§ 1585. Carrying of firearms 

Under regulations to be prescribed by the Sec- 
retary of Defense, civilian officers and employ- 
ees of the Department of Defense may carry fire- 
arms or other appropriate weapons while as- 
signed investigative duties or such other duties 
as the Secretary may prescribe. 

(Added Pub. L. 85-577, §1(1), July 31, 1958, 72 
Stat. 455.) 

§ 1585a. Special agents of the Defense Criminal 
Investigative Service: authority to execute 
warrants and make arrests 

(a) Authority. — The Secretary of Defense may 
authorize any DCIS special agent described in 
subsection (b) — 

(1) to execute and serve any warrant or other 
process issued under the authority of the 
United States; and 

(2) to make arrests without a warrant — 

(A) for any offense against the United 
States committed in the presence of that 
agent; and 
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(B) for any felony cognizable under the 
laws of the United States if the agent has 
probable cause to believe that the person to 
be arrested has committed or is committing 
the felony. 

(b) Agents To Have Authority. — Subsection 
(a) applies to any DCIS special agent whose du- 
ties include conducting, supervising, or coordi- 
nating investigations of criminal activity in 
programs and operations of the Department of 
Defense. 

(c) Guidelines on Exercise of Authority. — 
The authority provided under subsection (a) 
shall be exercised in accordance with guidelines 
prescribed by the Inspector General of the De- 
partment of Defense and approved by the Attor- 
ney General and any other applicable guidelines 
prescribed by the Secretary of Defense or the 
Attorney General. 

(d) DCIS Special Agent Defined. — In this sec- 
tion, the term "DCIS special agent" means an 
employee of the Department of Defense who is a 
special agent of the Defense Criminal Investiga- 
tive Service (or any successor to that service). 

(Added Pub. L. 105-85, div. A, title X, § 1071(a), 
Nov. 18, 1997, 111 Stat. 1897.) 

§ 1586. Rotation of career-conditional and career 
employees assigned to duty outside the 
United States 

(a) In order to advance the programs and ac- 
tivities of the Defense Establishment, it is here- 
by declared to be the policy of the Congress to 
facilitate the interchange of civilian employees 
of the Defense Establishment between posts of 
duty in the United States and posts of duty out- 
side the United States through the establish- 
ment and operation of programs for the rota- 
tion, to the extent consistent with the missions 
of the Defense Establishment and sound prin- 
ciples of administration, of such employees who 
are assigned to duty outside the United States. 

(b) Notwithstanding any other provision of 
law, the Secretary of Defense with respect to ci- 
vilian employees of the Department of Defense 
other than employees of a military department, 
and the Secretary of each military department 
with respect to civilian employees of such mili- 
tary department, may, under such regulations 
as each such Secretary may prescribe with re- 
spect to the employees concerned and in accord- 
ance with the policy and other provisions of this 
section, establish and operate programs of rota- 
tion which provide for the granting of the right 
to return to a position in the United States to 
each civilian employee in the department con- 
cerned — 

(1) who, while serving under a career-condi- 
tional or career appointment in the competi- 
tive civil service, is assigned at the request of 
the department concerned to duty outside the 
United States, 

(2) who satisfactorily completes such duty, 
and 

(3) who applies, not later than 30 days after 
his completion of such duty, for the right to 
return to a position in the United States as 
provided by subsection (c). 

The Secretary of the department concerned may 
provide by regulation for the waiver of the pro- 



visions of paragraphs (2) and (3), or of either of 
such paragraphs, in those cases in which the ap- 
plication of such paragraphs, or either of them, 
would be against equity and good conscience or 
against the public interest. 

(c) The right to return to a position in the 
United States granted under this section shall 
be without reduction in the seniority, status, 
and tenure held by the employee immediately 
before his assignment to duty outside the United 
States and the employee shall be placed, not 
later than 30 days after the date on which he is 
determined to be immediately available to exer- 
cise such right in accordance with the following 
provisions: 

(1) The employee shall be placed in the posi- 
tion which he held immediately before his as- 
signment to duty outside the United States, if 
such position exists. 

(2) If such position does not exist, or with his 
consent, the employee shall be placed in a va- 
cant existing position, or in a new continuing 
position, for which he is qualified, available 
for the purposes of this section in the depart- 
ment concerned, in the same geographical 
area as, with rights and benefits equal to the 
rights and benefits of, and in a grade equal to 
the grade of, the position which he held imme- 
diately before his assignment to duty outside 
the United States. 

(3) If the positions described in paragraph (1) 
and paragraph (2) do not exist, the employee 
shall be placed in an additional position which 
shall be established by the department con- 
cerned for a period not in excess of 90 days in 
order to carry out the purposes of this section. 
Such additional position shall be in the same 
geographical with rights and benefits 
not less than the rights and benefits of, and in 
a grade not lower than the grade of, the posi- 
tion held by the employee immediately before 
his assignment to duty outside the United 
States. 

(4) If, within 90 days after his placement in 
a position under paragraph (3) a vacant exist- 
ing position or new continuing position, for 
which the employee is qualified, is available 
for the purposes of this section in the depart- 
ment concerned, in the same geographical 

with rights and benefits equal to the 
rights and benefits of, and in a grade equal to 
the grade of, the position which he held imme- 
diately before his assignment to duty outside 
the United States, the employee shall be 
placed in such vacant existing position or new 
continuing position. 

(5) If, within the 90-day period referred to in 
paragraphs (3) and (4), the employee cannot be 
placed in a position under paragraph (4), he 
shall be reassigned or separated under the reg- 
ulations prescribed by the Office of Personnel 
Management to carry out sections 3501-3503 of 
title 5. 

(6) If there is a termination of or material 
change in the activity in which the former po- 
sition of the employee (referred to in para- 
graph (1)) was located, he shall be placed, in 
the manner provided by paragraphs (2), (3), and 
(4), as applicable, in a position in the depart- 
ment concerned in a geographical area other 
than the geographical area in which such 
former position was located. 
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(d) Each employee who is placed in a position 
under paragraph (1), (2), (3), (4), or (6) of sub- 
section (c) shall be paid at a rate of basic pay 
which is not less than the rate of basic pay to 
which he would have been entitled if he had not 
been assigned to duty outside the United States. 

(e) (1) Each employee who is displaced from a 
position by reason of the exercise of a return 
right under subsection (c)(1) shall be placed, as 
of the date of such displacement, without reduc- 
tion in seniority, status, and tenure, in a vacant 
existing position or new continuing position, for 
which he is qualified, available in the depart- 
ment concerned, in the same geographical area 
as, with rights and benefits equal to the rights 
and benefits of, in a grade equal to the grade of, 
and at a rate of basic pay not less than the last 
rate of basic pay which is not less than the last 
rate of basic pay to which he was entitled while 
in, the position from which he is displaced. 

(2) If the employee cannot be placed in a posi- 
tion under paragraph (1), he shall be reassigned 
to a position other than the position from which 
he is displaced, or separated, under the regula- 
tions prescribed by the Office of Personnel Man- 
agement to carry out sections 3501-3503 of title 
5. 

(f) The President may, upon his determination 
that such action is necessary in the national in- 
terest, declare that, for such period as he may 
specify, an assignment of an employee to duty 
in Alaska or Hawaii shall be held and consid- 
ered, for the purposes of this section, to be an 
assignment to duty outside the United States. 

(g) In this section: 

(1) The term "rotation" means the assign- 
ment of civilian employees referred to in sub- 
section (b) to duty outside the United States 
and the return of such employees to duty 
within the United States. 

(2) The term "grade" means, as applicable, a 
grade of the General Schedule as prescribed in 
section 5104 of title 5 or a grade or level of the 
appropriate prevailing rate schedule. 

(h) The Secretary of Defense may, under such 
regulations as he may prescribe, make the pro- 
visions of subsections (a) through (g) applicable 
to civilian employees of the Department of De- 
fense who are residents of Guam, the Virgin Is- 
lands, or the Commonwealth of Puerto Rico at 
the time of their employment by the Depart- 
ment of Defense in the same manner as if the 
references in such subsections to the United 
States (when used in a geographical sense) were 
references to Guam, the Virgin Islands, or the 
Commonwealth of Puerto Rico, as the case may 
be. 

(Added Pub. L. 86-585, §1, July 5, 1960, 74 Stat. 
325; amended Pub. L. 89-718, §15, Nov. 2, 1966, 80 
Stat. 1117; Pub. L. 90-83, §3(3), Sept. 11, 1967, 81 
Stat. 220; Pub. L. 96-513, title V, §511(61), Dec. 12, 
1980, 94 Stat. 2925; Pub. L. 96-600, §1, Dec. 24, 
1980, 94 Stat. 3493; Pub. L. 97-295, §1(20)(A), Oct. 
12, 1982, 96 Stat. 1290; Pub. L. 98-525, title XIV, 
§1405(29), Oct. 19, 1984, 98 Stat. 2623; Pub. L. 
101-189, div. A, title XVI, § 1622(e)(4), Nov. 29, 
1989, 103 Stat. 1605.) 

Amendments 

1989— Subsec. (g). Pub. L. 101-189, in Introductory pro- 
visions, substituted "In this section:" for "For the pur- 



poses of this section — ", in par. (1), inserted "The 
term" before '"rotation"' and substituted the period 
for "; and", and in par. (2), inserted "The term" before 
" 'grade' ". 

1984— Subsec. (b). Pub. L. 98-525, §1405(29)(A)(iii), in 
provisions following par. (3) struck out "of this sub- 
section" after "paragraphs (2) and (3)". 

Subsec. (b)(3). Pub. L. 98-525, §1405(29)(A)(i), (ii), sub- 
stituted "30" for "thirty" and struck out "of this sec- 
tion" after "subsection (c)". 

Subsec. (c). Pub. L. 98-525, § 1405(29)(B)(i), in provi- 
sions preceding par. (1) substituted "30" for "thirty". 

Subsec. (c)(3). Pub. L. 98-525, §1405(29)(B)(ii), (iv), sub- 
stituted "90 days" for "ninety days" and struck out "of 
this subsection" after "paragraph (2)". 

Subsec. (c)(4). Pub. L. 98-525, § 1405(29)(B)(ii), (iv), sub- 
stituted "90 days" for "ninety days" and struck out "of 
this subsection" after "paragraph (3)". 

Subsec. (c)(5). Pub. L. 98-525, §1405(29)(B)(iii)-(v), sub- 
stituted "90-day" for "ninety-day", struck out "of this 
subsection" after "paragraphs (3) and (4)", and struck 
out "such" before "paragraph (4)". 

Subsec. (c)(6). Pub. L. 98-525, § 1405(29)(B)(vi), struck 
out "of this subsection" after "paragraph (1)" and "of 
this subsection," after "as applicable,". 

Subsec. (d). Pub. L. 98-525, § 1405(29)(C), struck out "of 
this section" after "subsection (c)". 

Subsec. (e)(1). Pub. L. 98-525, §1405(29)(C), struck out 
"of this section" after "subsection (c)(1)". 

Subsec. (e)(2). Pub. L. 98-525, §1405(29)(D), struck out 
"of this subsection" after "paragraph (1)". 

Subsec. (g)(1). Pub. L. 98-525, § 1405(29)(C), struck out 
"of this section" after "subsection (b)". 

1982— Subsecs. (d), (e)(1). Pub. L. 97-295 substituted 
"pay" for "compensation" wherever appearing. 

1980— Subsecs. (c)(5), (e)(2). Pub. L. 96-513 substituted 
"Office of Personnel Management" for "United States 
Civil Service Commission". 

Subsec. (h). Pub. L. 96-600 added subsec. (h). 

1967— Subsec. (g)(2). Pub. L. 90-83 substituted "Gen- 
eral Schedule as prescribed in section 5104 of title 5" for 
"compensation schedule for the General Schedule of 
the Classification Act of 1949, as amended,". 

1966— Pub. L. 89-718 substituted "sections 3501-3503 of 
title 5" for "section 12 of the Act of June 27, 1944 (5 
U.S.C. 861)" wherever appearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Ex. Ord. No. 10895. Duty in Alaska or Hawah 

Ex. Ord. No. 10895, Nov. 25, 1960, 25 F.R. 12165, pro- 
vided: 

By virtue of the authority vested in me by section 
1586(f) of title 10 of the United States Code, and as 
President of the United States, and having determined 
that such action is necessary in the national interest, 
it is ordered as follows: 

Section 1. Assignment of an employee to duty in the 
State of Alaska or Hawaii under regulations prescribed 
pursuant to section 1586 of title 10 of the United States 
Code shall be held and considered for the purposes of 
that section, to be an assignment to duty outside the 
United States. 

Sec. 2. The Secretary of Defense shall from time to 
time, and at least annually, consider the need for con- 
tinuing this order in effect, and he shall recommend 
the revocation thereof at such time as he may deem 
such action advisable. 

D wight D. Eisenhower. 

§ 1587. Employees of nonappropriated fund in- 
strumentalities: reprisals 

(a) In this section: 

(1) The term "nonappropriated fund instru- 
mentality employee" means a civilian em- 
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ployee who is paid from nonappropriated funds 
of Army and Air Force Exchange Service, 
Navy Exchange Service Command, Marine 
Corps exchanges, or any other instrumentality 
of the United States under the jurisdiction of 
the armed forces which is conducted for the 
comfort, pleasure, contentment, or physical or 
mental improvement of members of the armed 
forces. Such term includes a civilian employee 
of a support organization within the Depart- 
ment of Defense or a military department, 
such as the Defense Finance and Accounting 
Service, who is paid from nonappropriated 
funds on account of the nature of the employ- 
ee's duties. 

(2) The term "civilian employee" has the 
meaning given the term "employee" by sec- 
tion 2105(a) of title 5. 

(3) The term "personnel action", with re- 
spect to a nonappropriated fund instrumental- 
ity employee (or an applicant for a position as 
such an employee), means — 

(A) an appointment; 

(B) a promotion; 

(C) a disciplinary or corrective action; 

(D) a detail, transfer, or reassignment; 

(E) a reinstatement, restoration, or reem- 
ployment; 

(F) a decision concerning pay, benefits, or 
awards, or concerning education or training 
if the education or training may reasonably 
be expected to lead to an appointment, pro- 
motion, or other action described in this 
paragraph; and 

(G) any other significant change in duties 
or responsibilities that is inconsistent with 
the employee's salary or grade level. 

(b) Any civilian employee or member of the 
armed forces who has authority to take, direct 
others to take, recommend, or approve any per- 
sonnel action shall not, with respect to such au- 
thority, take or fail to take a personnel action 
with respect to any nonappropriated fund in- 
strumentality employee (or any applicant for a 
position as such an employee) as a reprisal for — 

(1) a disclosure of information by such an 
employee or applicant which the employee or 
applicant reasonably believes evidences — 

(A) a violation of any law, rule, or regula- 
tion; or 

(B) mismanagement, a gross waste of 
funds, an abuse of authority, or a substan- 
tial and specific danger to public health or 
safety; 

if such disclosure is not specifically prohibited 
by law and if the information is not specifi- 
cally required by or pursuant to executive 
order to be kept secret in the interest of na- 
tional defense or the conduct of foreign af- 
fairs; or 

(2) a disclosure by such an employee or ap- 
plicant to any civilian employee or member of 
the armed forces designated by law or by the 
Secretary of Defense to receive disclosures de- 
scribed in clause (1), of information which the 
employee or applicant reasonably believes evi- 
dences — 

(A) a violation of any law, rule, or regula- 
tion; or 

(B) mismanagement, a gross waste of 
funds, an abuse of authority, or a substan- 



tial and specific danger to public health or 
safety. 

(c) This section does not apply to an employee 
in a position excluded from the coverage of this 
section by the President based upon a deter- 
mination by the President that the exclusion is 
necessary and warranted by conditions of good 
administration. 

(d) The Secretary of Defense shall be respon- 
sible for the prevention of actions prohibited by 
subsection (b) and for the correction of any such 
actions that are taken. The authority of the 
Secretary to correct such actions may not be 
delegated to the Secretary of a military depart- 
ment or to the Assistant Secretary of Defense 
for Manpower and Logistics. 

(e) The Secretary of Defense, after consulta- 
tion with the Director of the Office of Personnel 
Management and the Special Counsel of the 
Merit Systems Protection Board, shall prescribe 
regulations to carry out this section. Such regu- 
lations shall include provisions to protect the 
confidentiality of employees and applicants 
making disclosures described in clauses (1) and 
(2) of subsection (b) and to permit the reporting 
of alleged violations of subsection (b) directly to 
the Inspector General of the Department of De- 
fense. 

(Added Pub. L. 98-94, title XII, § 1253(a)(1), Sept. 
24, 1983, 97 Stat. 699; amended Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
104-106, div. A, title IX, § 903(f)(3), title X, 
§1040(a)-(d)(l), Feb. 10, 1996, 110 Stat. 402, 433; 
Pub. L. 104-201, div. A, title IX, §901, Sept. 23, 
1996, 110 Stat. 2617.) 

Amendments 

1996— Pub. L. 104-106, § 1040(d)(1), Inserted 
": reprisals" after "instrumentalities" in section 
catchline. 

Subsec. (a)(1). Pub. L. 104-106, § 1040(c), substituted 
"Navy Exchange Service Command" for "Navy Resale 
and Services Support Office". 

Pub. L. 104-106, § 1040(a), inserted at end "Such term 
includes a civilian employee of a support organization 
within the Department of Defense or a military depart- 
ment, such as the Defense Finance and Accounting 
Service, who is paid from nonappropriated funds on ac- 
count of the nature of the employee's duties." 

Subsec. (d). Pub. L. 104-106, § 903(a), (f)(3), which di- 
rected amendment of subsec. (d), eff. Jan. 31, 1997, by 
substituting "official in the Department of Defense 
with principal responsibility for personnel and readi- 
ness" for "Assistant Secretary of Defense for Man- 
power and Logistics", was repealed by Pub. L. 104-201. 

Subsec. (e). Pub. L. 104-106, § 1040(b), inserted before 
period at end of second sentence "and to permit the re- 
porting of alleged violations of subsection (b) directly 
to the Inspector General of the Department of De- 
fense". 

1987— Subsec. (a). Pub. L. 100-26 inserted "The term" 
after each par. designation and struck out uppercase 
letter of first word after first quotation marks in each 
par. and substituted lowercase letter. 

Effective Date 

Section 1253(b) of Pub. L. 98-94 provided that: "Sec- 
tion 1587 of such title [this section], as added by sub- 
section (a), shall apply with respect to any conduct pro- 
hibited by subsection (b) of such section which occurs 
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after the date of the enactment of this Act [Sept. 24, 
1983]." 

Limitation on Provision of Overseas Living Quar- 
ters Allowances for Nonappropriated Fund In- 
strumentality Employees 

Section 1042 of Pub. L. 104-106 provided that: 
"(a) Conforming Allowance to Allowances for 
Other Civilian Employees. — Subject to subsection (b), 
an overseas living' quarters allowance paid from nonap- 
propriated funds and provided to a nonappropriated 
fund instrumentality employee after the date of the en- 
actment of this Act [Feb. 10, 1996] may not exceed the 
amount of a quarters allowance provided under sub- 
chapter III of chapter 59 of title 5 to a similarly situ- 
ated civilian employee of the Department of Defense 
paid from appropriated funds. 

"(b) Application to Certain Current Employees. — 
In the case of a nonappropriated fund instrumentality 
employee who, as of the date of the enactment of this 
Act [Feb. 10, 1996], receives an overseas living- quarters 
allowance under any other authority, subsection (a) 
shall apply to such employee only after the earlier of — 
"(1) September 30, 199V; or 

"(2) the date on which the employee otherwise 
ceases to be eligible for such an allowance under such 
other authority. 

"(c) Nonappropriated Fund Instrumentality Em- 
ployee Defined. — For purposes of this section, the 
term 'nonappropriated fund instrumentality employee' 
has the meaning given such term in section 1587(a)(1) of 
title 10, United States Code." 

Uniform Health Benefits Program for Employees 
of Department of Defense Assigned to Nonap- 
propriated Fund Instrumentalities 

Pub. L. 103-337, div. A, title III, §349, Oct. 5, 1994, 108 
Stat. 2727, as amended by Pub. L. 108-375, div. A, title 
VI, §652, Oct. 28, 2004, 118 Stat. 1973, provided that: 

"(a) In General. — Not later than October 1, 1995, the 
Secretary of Defense shall take such steps as may be 
necessary to provide a uniform health benefits program 
for employees of the Department of Defense assigned to 
a nonappropriated fund instrumentality of the Depart- 
ment. 

"(b) Progress Report. — Not later than March 15, 
1995, the Secretary of Defense shall submit to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives a report on the progress made by the 
Secretary in implementing subsection (a). 

"(c) Treatment of Program as Federal Health 
Benefit Program. — (1) No State tax, fee, other mone- 
tary payment, or State health plan requirement, may 
be imposed, directly or indirectly, on the Nonappropri- 
ated Fund Uniform Health Benefits Program of the De- 
partment of Defense, or on a carrier or an underwriting 
or plan administration contractor of the Program, to 
the same extent as such prohibition applies to the 
health insurance program authorized by chapter 89 of 
title 5, United States Code, under section 8909(f) of such 
title. 

"(2) Paragraph (1) shall not be construed to exempt 
the Nonappropriated Fund Uniform Health Benefits 
Program of the Department of Defense, or any carrier 
or underwriting or plan administration contractor of 
the Program from the imposition, payment, or collec- 
tion of a tax, fee, or other monetary payment on the 
net income or profit accruing to, or realized by, the 
Program or by such carrier or contractor from business 
conducted under the Program, so long as the tax, fee, 
or payment is applicable to a broad range of business 
activity. 

"(3) In this subsection, the term 'State' means each 
of the several States, the District of Columbia, the 
Commonwealth of Puerto Rico, the United States Vir- 
gin Islands, Guam, American Samoa, and the Common- 
wealth of the Northern Mariana Islands, and any politi- 
cal subdivision or other non-Federal authority there- 
of." 



§ 1587a. Employees of nonappropriated fund in- 
strumentalities: senior executive pay levels 

(a) Authority. — To achieve the objective stat- 
ed in subsection (b), the Secretary of Defense 
may regulate the amount of total compensation 
that is provided for senior executives of nonap- 
propriated fund instrumentalities who, for the 
fixing of pay by administrative action, are under 
the jurisdiction of the Secretary of Defense or 
the Secretary of a military department. 

(b) Pay Parity. — The objective of an action 
taken with respect to the compensation of sen- 
ior executives under subsection (a) is to provide 
for parity between the total compensation pro- 
vided for such senior executives and total com- 
pensation that is provided for Department of De- 
fense employees in Senior Executive Service po- 
sitions or other senior executive positions. 

(c) Standards of Comparability. — Subject to 
subsection (d), the Secretary of Defense shall 
prescribe the standards of comparison that are 
to apply in the making of the determinations 
necessary to achieve the objective stated in sub- 
section (b). 

(d) Establishment of Pay Rates. — The Sec- 
retary of Defense shall apply subsections (a) and 
(b) of section 5382 of title 5 in the regulation of 
compensation under this section. 

(e) RELATIONSHIP TO PAY LIMITATION. — The 

Secretary of Defense may exercise the authority 
provided in subsection (a) without regard to sec- 
tion 5373 of title 5. 

(f) Definitions. — In this section: 

(1) The term "compensation" includes rate 
of basic pay. 

(2) The term "Senior Executive Service posi- 
tion" has the meaning given such term in sec- 
tion 3132 of title 5. 

(Added Pub. L. 108-375, div. A, title XI, § 1104(a), 
Oct. 28, 2004, 118 Stat. 2073.) 

§ 1588. Authority to accept certain voluntary 
services 

(a) Authority To Accept Services.— Subject 
to subsection (b) and notwithstanding section 
1342 of title 31, the Secretary concerned may ac- 
cept from any person the following services: 

(1) Voluntary medical services, dental serv- 
ices, nursing services, or other health-care re- 
lated services. 

(2) Voluntary services to be provided for a 
museum or a natural resources program. 

(3) Voluntary services to be provided for pro- 
grams providing services to members of the 
armed forces and the families of such mem- 
bers, including the following programs: 

(A) Family support programs. 

(B) Child development and youth services 
programs. 

(C) Library and education programs. 

(D) Religious programs. 

(E) Housing referral programs. 

(F) Programs providing employment as- 
sistance to spouses of such members. 

(G) Morale, welfare, and recreation pro- 
grams, to the extent not covered by another 
subparagraph of this paragraph. 

(4) Voluntary services as a member of a fu- 
neral honors detail under section 1491 of this 
title. 
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(5) Legal services voluntarily provided as 
legal assistance under section 1044 of this 
title. 

(6) Voluntary services as a proctor for ad- 
ministration to secondary school students of 
the test known as the "Armed Services Voca- 
tional Aptitude Battery". 

(7) Voluntary translation or interpretation 
services offered with respect to a foreign lan- 
guage by a person (A) who is registered for 
such foreign language on the National Foreign 
Language Skills Registry under section 1596b 
of this title, or (B) who otherwise is approved 
to provide voluntary translation or interpreta- 
tion services for national security purposes, as 
determined by the Secretary of Defense. 

(8) Voluntary services to support programs 
of a committee of the Employer Support of the 
Guard and Reserve as authorized by the Sec- 
retary of Defense. 

(b) Requirements and Limitations. — (1) The 
Secretary concerned shall notify the person of 
the scope of the services accepted. 

(2) With respect to a person providing vol- 
untary services accepted under subsection (a), 
the Secretary concerned shall — 

(A) supervise the person to the same extent 
as the Secretary would supervise a com- 
pensated employee providing similar services; 
and 

(B) ensure that the person is licensed, privi- 
leged, has appropriate credentials, or is other- 
wise qualified under applicable law or regula- 
tions to provide such services. 

(3) With respect to a person providing vol- 
untary services accepted under subsection (a), 
the Secretary concerned may not — 

(A) place the person in a policy-making posi- 
tion; or 

(B) except as provided in subsection (e), com- 
pensate the person for the provision of such 
services. 

(c) Authority To Recruit and Train Persons 
Providing Services.— The Secretary concerned 
may recruit and train persons to provide vol- 
untary services accepted under subsection (a). 

(d) Status of Persons Providing Services — 

(1) Subject to paragraph (3), while providing vol- 
untary services accepted under subsection (a) or 
receiving training under subsection (c), a per- 
son, other than a person referred to in paragraph 

(2) , shall be considered to be an employee of the 
Federal Government only for purposes of the fol- 
lowing provisions of law: 

(A) Subchapter I of chapter 81 of title 5 (re- 
lating to compensation for work-related inju- 
ries). 

(B) Section 2733 of this title and chapter 171 
of title 28 (relating to claims for damages or 
loss) and chapters 309 and 311 of title 46 (relat- 
ing to claims for damages or loss on navigable 
waters). 

(C) Section 552a of title 5 (relating to main- 
tenance of records on individuals). 

(D) Chapter 11 of title 18 (relating to con- 
flicts of interest). 

(E) Section 1054 of this title (relating to 
legal malpractice), for a person voluntarily 
providing legal services accepted under sub- 
section (a)(5), as if the person were providing 



the services as an attorney of a legal staff 
within the Department of Defense. 

(2) Subject to paragraph (3), while providing a 
nonappropriated fund instrumentality of the 
United States with voluntary services accepted 
under subsection (a), or receiving training under 
subsection (c) to provide such an instrumental- 
ity with services accepted under subsection (a), 
a person shall be considered an employee of that 
instrumentality only for the following purposes: 

(A) Subchapter II of chapter 81 of title 5 (re- 
lating to compensation of nonappropriated 
fund employees for work-related injuries). 

(B) Section 2733 of this title and chapter 171 
of title 28 (relating to claims for damages or 
loss). 

(3) A person providing voluntary services ac- 
cepted under subsection (a) shall be considered 
to be an employee of the Federal Government 
under paragraph (1) or (2) only with respect to 
services that are within the scope of the services 
so accepted. 

(4) For purposes of determining the compensa- 
tion for work-related injuries payable under 
chapter 81 of title 5 (pursuant to this subsection) 
to a person providing voluntary services accept- 
ed under subsection (a), the monthly pay of the 
person for such services shall be deemed to be 
the amount determined by multiplying — 

(A) the average monthly number of hours 
that the person provided the services, by 

(B) the minimum wage determined in ac- 
cordance with section 6(a)(1) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 206(a)(1)). 

(e) Reimbursement of Incidental Expenses. — 
The Secretary concerned may provide for reim- 
bursement of a person for incidental expenses 
incurred by the person in providing voluntary 
services accepted under subsection (a). The Sec- 
retary shall determine which expenses are eligi- 
ble for reimbursement under this subsection. 
Any such reimbursement may be made from ap- 
propriated or nonappropriated funds. 

(f) Authority To Install Equipment. — (1) The 
Secretary concerned may install telephone lines 
and any necessary telecommunication equip- 
ment in the private residences of persons, des- 
ignated in accordance with the regulations pre- 
scribed under paragraph (4), who provide vol- 
untary services accepted under paragraph (3) or 
(8) of subsection (a). 

(2) In the case of equipment installed under 
the authority of paragraph (1), the Secretary 
concerned may pay the charges incurred for the 
use of the equipment for authorized purposes. 

(3) To carry out this subsection, the Secretary 
concerned may use appropriated funds (notwith- 
standing section 1348 of title 31) or nonappropri- 
ated funds of the military department under the 
jurisdiction of the Secretary or, with respect to 
the Coast Guard, the department in which the 
Coast Guard is operating. 

(4) The Secretary of Defense and, with respect 
to the Coast Guard when it is not operating as 
a service in the Navy, the Secretary of Home- 
land Security shall prescribe regulations to 
carry out this subsection. 

(Added Pub. L. 98-94, title XII, § 1266(a), Sept. 24, 
1983, 97 Stat. 704; amended Pub. L. 99-145, title 
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XVI, § 1624(a), Nov. 8, 1985, 99 Stat. 778; Pub. L. 
99-661, div. A, title XIII, §1355, Nov. 14, 1986, 100 
Stat. 3996; Pub. L. 100-26, §3(9), Apr. 21, 1987, 101 
Stat. 274; Pub. L. 101-189, div. A, title XVI, §1634, 
Nov. 29, 1989, 103 Stat. 1608; Pub. L. 102-190, div. 
A, title III, §345, Dec. 5, 1991, 105 Stat. 1346; Pub. 
L. 103-337, div. A, title X, § 1061(a), Oct. 5, 1994, 
108 Stat. 2845; Pub. L. 104-201, div. A, title X, 
§ 1074(a)(8), Sept. 23, 1996, 110 Stat. 2659; Pub. L. 
106-65, div. A, title III, § 371(a), title V, § 578(f), 
Oct. 5, 1999, 113 Stat. 579, 627; Pub. L. 107-107, div. 
A, title V, §583, Deo. 28, 2001, 115 Stat. 1125; Pub. 
L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 
116 Stat. 2314; Pub. L. 107-314, div. A, title V, 
§553, title X, § 1064(b), Dec. 2, 2002, 116 Stat. 2552, 
2654; Pub. L. 108-375, div. A, title V, §516, title X, 
§1081, Oct. 28, 2004, 118 Stat. 1884, 2059; Pub. L. 
110-181, div. A, title X, § 1063(a)(9), Jan. 28, 2008, 
122 Stat. 322.) 

Amendments 

2008— Subsec. (d)(1)(B). Pub. L. 110-181 substituted 
"chapters 309 and 311 of title 46" for "the Act of March 
9, 1920, commonly known as the 'Suits in Admiralty 
Act' (41 Stat. 525; 46 U.S.C. App. 741 et seq.) and the Act 
of March 3, 1925, commonly known as the 'Public Ves- 
sels Act' (43 Stat. 1112; 46 U.S.C. App. 781 et seq.)". 

2004— Subsec. (a)(8). Pub. L. 108-375, §516(1), added par. 
(8). 

Subsec. (d)(1)(B). Pub. L. 108-375, §1081, inserted be- 
fore period at end "and the Act of March 9, 1920, com- 
monly known as the 'Suits in Admiralty Act' (41 Stat. 
525; 46 U.S.C. App. 741 et seq.) and the Act of March 3, 
1925, commonly known as the 'Public Vessels Act' (43 
Stat. 1112; 46 U.S.C. App. 781 et seq.) (relating to claims 
for damages or loss on navigable waters)". 

Subsec. (f)(1). Pub. L. 108-375, §516(2), substituted 
"paragraph (3) or (8) of subsection (a)" for "subsection 
(a)(3)". 

2002— Subsec. (a)(6). Pub. L. 107-314, §553, added par. 
(6). 

Subsec. (a)(7). Pub. L. 107-314, § 1064(b), added par. (7). 

Subsec. (f)(4). Pub. L. 107-296 substituted "of Home- 
land Security" for "of Transportation". 

2001— Subsec. (a)(5). Pub. L. 107-107, § 583(a), added 
par. (5). 

Subsec. (d)(1)(E). Pub. L. 107-107, § 583(b), added sub- 
par. (E). 

1999— Subsec. (a)(4). Pub. L. 106-65, § 578(f), added par. 
(4). 

Subsec. (f). Pub. L. 106-65, § 371(a), added subsec. (f). 

1996— Subsec. (d)(1)(C). Pub. L. 104-201 substituted 
"Section 552a" for "Section 522a". 

1994 — Pub. L. 103-337 amended section generally, sub- 
stituting subsecs. (a) to (e) for former subsecs. (a) to (c) 
which related to acceptance by Secretary concerned of 
voluntary services, status of persons providing vol- 
untary services, and reimbursement of expenses in- 
curred by such persons. 

1991— Subsec. (c). Pub. L. 102-190 substituted "may be 
made from appropriated or nonappropriated funds" for 
"may only be made from nonappropriated funds". 

1989— Subsec. (a). Pub. L. 101-189 substituted "a mu- 
seum, a natural resources program, or" for "a museum 
or". 

1987— Subsec. (c). Pub. L. 100-26 made technical 
amendment to directory language of Pub. L. 99-661. See 
1986 Amendment note below. 

1986— Subsec. (c). Pub. L. 99-661, as amended by Pub. 
L. 100-26, added subsec. (c). 

1985— Subsec. (a). Pub. L. 99-145 substituted "Sec- 
retary concerned" and "operated by the military de- 
partment concerned or the Coast Guard, as appro- 
priate" for "Secretary of a military department" and 
"operated by that military department", respectively. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 



Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-26 applicable as if in- 
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986, 
see section 12(a) of Pub. L. 100-26, set out as a note 
under section 776 of this title. 

Effective Date of 1985 Amendment 

Section 1624(b) of Pub. L. 99-145 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on October 1, 1985." 

Report on Implementation of Authority To In- 
stall Telecommunications Equipment for Per- 
sons Performing Voluntary Services 

Pub. L. 106-65, div. A, title III, § 371(b), Oct. 5, 1999, 113 
Stat. 579, provided that: "Not later than two years 
after final regulations prescribed under subsection (f)(4) 
of section 1588 of title 10, United States Code, as added 
by subsection (a), take effect, the Comptroller General 
shall review the exercise of authority under such sub- 
section (f) and submit to Congress a report on the find- 
ings resulting from the review." 

Acceptance of Voluntary Services Pilot Program 

Section 1061(b) of Pub. L. 103-337 provided that: 
"(1) The Secretary of Defense shall conduct a pilot 
program, for not less than six months, to accept vol- 
untary services under the authority provided in section 
1588 of title 10, United States Code, as amended by sub- 
section (a). The purpose of the pilot program shall be to 
evaluate the policies and procedures of the Department 
of Defense for the acceptance of voluntary services 
under such section. The pilot program shall involve a 
variety of services, programs, and locations. 

"(2) The Secretary may not accept voluntary services 
under section 1588 of title 10, United States Code (other 
than services that may have been accepted under such 
section before the date of the enactment of this Act 
[Oct. 5, 1994]), and may not issue regulations to imple- 
ment the amendment to such section made by sub- 
section (a), until after the termination of the pilot pro- 
gram. 

"(3) Not later than 60 days after the termination of 
the pilot program, the Secretary shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a report on the results of the 
pilot program." 

§ 1589. Participation in management of specified 
non-Federal entities: authorized activities 

(a) Authorization.— (1) The Secretary con- 
cerned may authorize an employee described in 
paragraph (2) to serve without compensation as 
a director, officer, or trustee, or to otherwise 
participate, in the management of an entity des- 
ignated under subsection (b). Any such author- 
ization shall be made on a case-by-case basis, for 
a particular employee to participate in a spe- 
cific capacity with a specific designated entity. 
Such authorization may be made only for the 
purpose of providing oversight and advice to, 
and coordination with, the designated entity, 
and participation of the employee in the activi- 
ties of the designated entity may not extend to 
participation in the day-to-day operations of the 
entity. 

(2) Paragraph (1) applies to any employee of 
the Department of Defense or, in the case of the 
Coast Guard when not operating as a service in 
the Navy, of the Department of Homeland Secu- 
rity. For purposes of this section, the term "em- 
ployee" includes a civilian officer. 
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(b) Designated Entities. — The Secretary of 
Defense, and the Secretary of Homeland Secu- 
rity in the case of the Coast Guard when it is 
not operating as a service in the Navy, shall des- 
ignate those entities for which authorization 
under subsection (a) may be provided. The list of 
entities so designated may not be revised more 
frequently than semiannually. In making such 
designations, the Secretary shall designate each 
military welfare society named in paragraph (2) 
of section 1033(b) of this title and may designate 
any other entity described in paragraph (3) of 
such section. No other entities may be des- 
ignated. 

(c) Publication of Designated Entities and 
of Authorized Persons. — A designation of an 
entity under subsection (b), and an authoriza- 
tion under subsection (a) of an employee to par- 
ticipate in the management of such an entity, 
shall be published in the Federal Register. 

(d) Civilians Outside the Military Depart- 
ments. — In this section, the term "Secretary 
concerned" includes the Secretary of Defense 
with respect to employees of the Department of 
Defense who are not employees of a military de- 
partment. 

(e) Regulations. — The Secretary of Defense, 
and the Secretary of Homeland Security in the 
case of the Coast Guard when it is not operating 
as a service in the Navy, shall prescribe regula- 
tions to carry out this section. 

(Added Pub. L. 105-85, div. A, title V, § 593(b)(1), 
Nov. 18, 1997, 111 Stat. 1763; amended Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Prior Provisions 

A prior section 1589, added Pub. L. 98-525, title XIV, 
§ 1401(f)(1), Oct. 19, 1984, 98 Stat. 2618, provided, with ex- 
ceptions, for prohibition on payment of lodging ex- 
penses when adequate Government quarters were avail- 
able, prior to repeal by Pub. L. 104-201, div. A, title 
XVI, § 1614(b)(1), Sept. 23, 1996, 110 Stat. 2739. 

Amendments 

2002— Subsecs. (a)(2), (b), (e). Pub. L. 107-296 sub- 
stituted "of Homeland Security" for "of Transpor- 
tation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

[§1590. Repealed. Pub. L. 104-201, div. A, title 
XVI, § 1633(a), Sept. 23, 1996, 110 Stat. 2751] 

Section, added Pub. L. 99-569, title V, § 504(a), Oct. 27, 
1986, 100 Stat. 3198; amended Pub. L. 100-178, title VI, 
§ 602(b), Dec. 2, 1987, 101 Stat. 1016; Pub. L. 101-193, title 
V, § 503(a), Nov. 30, 1989, 103 Stat. 1708; Pub. L. 102-496, 
title IV, §402(a), Oct. 24, 1992, 106 Stat. 3184; Pub. L. 
103-35, title II, § 201(g)(2), May 31, 1993, 107 Stat. 100, re- 
lated to management of civilian intelligence personnel 
of the military departments. See sections 1601 to 1603, 
1606, and 1609 of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 



§ 1591. Reimbursement for travel and transpor- 
tation expenses when accompanying Mem- 
bers of Congress 

(a) Subject to subsection (b), the Secretary 
concerned may authorize reimbursement to a ci- 
vilian employee who is accompanying a Member 
of Congress or a congressional employee on offi- 
cial travel for actual travel and transportation 
expenses incurred for such travel. 

(b) The allowance provided in subsection (a) 
may be paid — 

(1) at a rate that does not exceed the rate ap- 
proved for official congressional travel; and 

(2) only when the travel of the member is di- 
rected or approved by the Secretary con- 
cerned. 

(c) In this section: 

(1) The term "Member of Congress" means a 
member of the Senate or the House of Rep- 
resentatives, a Delegate to the House of Rep- 
resentatives, and the Resident Commissioner 
from Puerto Rico. 

(2) The term "congressional employee" 
means an employee of a Member of Congress 
or an employee of Congress. 

(3) The term "Secretary concerned" includes 
the Secretary of Defense with respect to civil- 
ian employees of the Department of Defense 
other than a military department. 

(Added Pub. L. 100-180, div. A, title VI, § 617(b)(1), 
Dec. 4, 1987, 101 Stat. 1097.) 

Effective Date 

Pub. L. 100-180, div. A, title VI, § 617(c), Dec. 4, 1987, 
101 Stat. 1097, as amended by Pub. L. 112-81, div. A, title 
VI, § 631(f)(4)(B), Dec. 31, 2011, 125 Stat. 1465, provided 
that: "Subsection (h) of section 474 of title 37, United 
States Code (as added by subsection (a)), and section 
1591 of title 10, United States Code (as added by sub- 
section (b)), shall apply with respect to travel per- 
formed after the date of the enactment of this Act 
[Dec. 4, 1987]." 

[Amendment by Pub. L. 112-81 to section 617(c) of 
Pub. L. 100-180, set out above, was executed to reflect 
the probable intent of Congress, notwithstanding an 
error in the directory language.] 

§ 1592. Prohibition on payment of severance pay 
to foreign nationals in the event of certain 
overseas base closures 

Funds available to the Department of Defense 
(including funds in the Foreign National Em- 
ployees Separation Pay Account, Defense, estab- 
lished under section 1581 of this title) may not 
be used to pay severance pay to a foreign na- 
tional employed by the Department of Defense 
under a contract, a treaty, or a memorandum of 
understanding with a foreign nation that pro- 
vides for payment of separation pay if the termi- 
nation of the employment of the foreign na- 
tional is the result of the closing of, or the cur- 
tailment of activities at, a United States mili- 
tary facility in that country at the request of 
the government of that country. 

(Added Pub. L. 101-189, div. A, title III, 
§ 311(b)(1), Nov. 29, 1989, 103 Stat. 1411; amended 
Pub. L. 102-190, div. A, title X, § 1003(b), Dec. 5, 
1991, 105 Stat. 1456; Pub. L. 102-484, div. A, title 
X, §1052(21), Oct. 23, 1992, 106 Stat. 2500.) 
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Codification 

Another section 1592 was renumbered section 1596 of 
this title. 

Amendments 

1992 — Pub. L. 102-484 inserted "section" after "estab- 
lished under". 

1991— Pub. L. 102-190 inserted "(including funds in the 
Foreign National Employees Separation Pay Account, 
Defense, established under 1581 of this title)" and sub- 
stituted "a contract, a treaty, or a memorandum of un- 
derstanding with a foreign nation that provides for 
payment of separation pay" for "a contract performed 
in a foreign country". 

Effective Date 

Section 311(b)(3) of Pub. L. 101-189, as amended by 
Pub. L. 102-484, div. A, title XIII, § 1352(a), Oct. 23, 1992, 
106 Stat. 2558, provided that: 

"(A) Section 1592 of title 10, United States Code, as 
added by paragraph (1), shall take effect on the date of 
the enactment of this Act [Nov. 29, 1989]. 

"[(B) Repealed. Pub. L. 102-484, div. A, title XIII, 
§ 1352(a), Oct. 23, 1992, 106 Stat. 2558.]" 

prohibition on payment of severance pay to 
Certain Foreign Nationals in the Philippines 

Section 1351 of Pub. L. 102-484 provided that: 
"(a) Prohibition. — Funds available to the Depart- 
ment of Defense may not be used to pay severance pay 
to a foreign national employed by the Department of 
Defense in the Republic of the Philippines if the dis- 
continuation of the employment of the foreign national 
is the result of the termination of basing rights of the 
United States military in the Republic of the Phil- 
ippines. 

"(b) Prohibition on Allowance of Certain Sever- 
ance Pay as Contract Costs. — Funds available to the 
Department of Defense may not be used to pay the 
costs of severance pay paid by a contractor to a foreign 
national employed by the contractor under a defense 
service contract in the Philippines if the discontinu- 
ation of the employment of the foreign national is the 
result of the termination of basing rights of the United 
States military in the Philippines." 

§ 1593. Uniform allowance: civilian employees 

(a) Allowance Authorized.— (1) The Sec- 
retary of Defense may pay an allowance to each 
civilian employee of the Department of Defense 
who is required by law or regulation to wear a 
prescribed uniform in the performance of official 
duties. 

(2) In lieu of providing an allowance under 
paragraph (1), the Secretary may provide a uni- 
form to a civilian employee referred to in such 
paragraph. 

(3) This subsection shall not apply with re- 
spect to a civilian employee of the Defense In- 
telligence Agency who is entitled to an allow- 
ance under section 1622 of this title. 

(b) Amount of Allowance.— Notwithstanding 
section 5901(a) of title 5, the amount of an allow- 
ance paid, and the cost of uniforms provided, 
under subsection (a) to a civilian employee may 
not exceed $400 per year (or such higher maxi- 
mum amount as the Secretary of Defense may 
by regulation prescribe). 

(c) Treatment of Allowance.— An allowance 
paid, or uniform provided, under subsection (a) 
shall be treated in the same manner as is pro- 
vided in section 5901(c) of title 5 for an allow- 
ance paid under that section. 

(d) Use of Appropriated Funds for Allow- 
ance. — Amounts appropriated annually to the 



Department of Defense for the pay of civilian 
employees may be used for uniforms, or for al- 
lowance for uniforms, as authorized by this sec- 
tion and section 5901 of title 5. 

(Added Pub. L. 101-189, div. A, title III, 
§ 336(a)(1), Nov. 29, 1989, 103 Stat. 1419; amended 
Pub. L. 101-510, div. A, title XIV, § 1481(d)(3), 
Nov. 5, 1990, 104 Stat. 1706; Pub. L. 104-201, div. A, 
title XVI, § 1633(e)(1), Sept. 23, 1996, 110 Stat. 
2752; Pub. L. 110-181, div. A, title XI, §1113, Jan. 
28, 2008, 122 Stat. 360.) 

Prior Provisions 

Provisions similar to those in subsec. (d) of this sec- 
tion were contained in Pub. L. 101-165, title IX, §9010, 
Nov. 21, 1989, 103 Stat. 1131, which was set out as a note 
below, prior to repeal by Pub. L. 101-510, § 1481(d)(4)(B). 

Amendments 

2008— Subsec. (b). Pub. L. 110-181 substituted "$400 per 
year (or such higher maximum amount as the Sec- 
retary of Defense may by regulation prescribe)." for 
"$400 per year." 

1996— Subsec. (a)(3). Pub. L. 104-201 substituted "sec- 
tion 1622" for "section 1606". 

1990— Subsec. (d). Pub. L. 101-510 added subsec. (d). 

Effective Date of 1996 Amendment 

Section 1635 of Pub. L. 104-201 provided that: "This 
subtitle [subtitle B (§§1631-1635) of title XVI of div. A of 
Pub. L. 104-201, enacting sections 1601 to 1603, 1606 to 
1610, and 1612 to 1614 of this title, amending this sec- 
tion, sections 1596, 1605, 1611, and 1621 of this title, and 
sections 7103 and 7511 of Title 5, Government Organiza- 
tion and Employees, renumbering sections 1599, 1602, 
1606, and 1608 of this title as sections 1611, 1621, 1622, and 
1623 of this title, respectively, repealing sections 1590, 
1601, 1603, and 1604 of this title and section 833 of Title 
50, War and National Defense, enacting provisions set 
out as a note under section 1601 of this title, and re- 
pealing provisions set out as a note under section 402 of 
Title 50] and the amendments made by this subtitle 
shall take effect on October 1, 1996." 

Effective Date 

Section 336(c) of Pub. L. 101-189 provided that: "The 
amendments made by this section [enacting this sec- 
tion and amending section 1606 of this title] shall take 
effect on January 1, 1990." 

Availability of Funds for Pay of Civilian 
Employees for Uniforms 

Pub. L. 101-165, title IX, §9010, Nov. 21, 1989, 103 Stat. 
1131, which made appropriations available to Depart- 
ment of Defense for pay of civilian employees for uni- 
forms, or allowances therefor, as authorized by section 
5901 of title 5, was repealed and restated in subsec. (d) 
of this section by Pub. L. 101-510, § 1481(d)(3), (4)(B). 

§ 1594. Reimbursement for financial institution 
charges incurred because of Government 
error in direct deposit of pay 

(a)(1) A civilian officer or employee of the De- 
partment of Defense who, in accordance with 
law or regulation, participates in a program for 
the automatic deposit of pay to a financial insti- 
tution may be reimbursed for a covered late-de- 
posit charge. 

(2) A covered late-deposit charge for purposes 
of paragraph (1) is a charge (including an over- 
draft charge or a minimum balance charge) that 
is levied by a financial institution and that re- 
sults from an administrative or mechanical 
error on the part of the Government that causes 
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the pay of the officer or employee concerned to 
be deposited late or in an incorrect manner or 
amount. 

(b) Reimbursements under this section shall 
be made from appropriations available for the 
pay of the officer or employee concerned. 

(c) The Secretaries concerned shall prescribe 
regulations to carry out this section, including 
regulations for the manner in which reimburse- 
ment under this section is to be made. 

(d) In this section: 

(1) The term "financial institution" means a 
bank, savings and loan association, or similar 
institution or a credit union chartered by the 
United States or a State. 

(2) The term "pay" includes allowances. 

(Added Pub. L. 101-189, div. A, title VI, § 664(b)(1), 
Nov. 29, 1989, 103 Stat. 1466; amended Pub. L. 
101-510, div. A, title XIV, §1484(k)(6), Nov. 5, 1990, 
104 Stat. 1719; Pub. L. 102-25, title VII, 
§ 701(e)(8)(A), Apr. 6, 1991, 105 Stat. 115; Pub. L. 
105-261, div. A, title V, § 564(b), Oct. 17, 1998, 112 
Stat. 2029.) 

Amendments 

1998— Subsec. (d)(1). Pub. L. 105-261 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"The term 'financial institution' has the meaning 
given the term 'financial organization' in section 
3332(a) of title 31." 

1991 — Pub. L. 102-25 struck out "mandatory" after 
"error in" in section catchline. 

1990— Subsec. (d). Pub. L. 101-510 substituted "In this 
section" for "in this section". 

Effective Date 

Section applicable with respect to pay and allow- 
ances deposited (or scheduled to be deposited) on or 
after first day of first month beginning after Nov. 29, 
1989, see section 664(c) of Pub. L. 101-189, set out as an 
Effective Date of 1989 Amendment note under section 
1053 of this title. 

§ 1595. Civilian faculty members at certain De- 
partment of Defense schools: employment 
and compensation 

(a) Authority of Secretary. — The Secretary 
of Defense may employ as many civilians as pro- 
fessors, instructors, and lecturers at the institu- 
tions specified in subsection (c) as the Secretary 
considers necessary. 

(b) Compensation of Faculty Members. — The 
compensation of persons employed under this 
section shall be as prescribed by the Secretary. 

(c) Covered Institutions. — This section ap- 
plies with respect to the following institutions 
of the Department of Defense: 

(1) The National Defense University. 

(2) The Foreign Language Center of the De- 
fense Language Institute. 

(3) The English Language Center of the De- 
fense Language Institute. 

(4) The Western Hemisphere Institute for Se- 
curity Cooperation. 

(d) Application to Faculty Members at 
NDU. — In the case of the National Defense Uni- 
versity, this section applies with respect to per- 
sons selected by the Secretary for employment 
as professors, instructors, and lecturers at the 
National Defense University after February 27, 
1990. 



(Added Pub. L. 101-189, div. A, title XI, 
§ 1124(a)(1), Nov. 29, 1989, 103 Stat. 1558; amended 
Pub. L. 102-25, title VII, § 701(h)(1), Apr. 6, 1991, 
105 Stat. 115; Pub. L. 102-190, div. A, title IX, 
§911, Dec. 5, 1991, 105 Stat. 1452; Pub. L. 102-484, 
div. A, title IX, § 923(a)(1), (2)(A), Oct. 23, 1992, 106 
Stat. 2474; Pub. L. 103-160, div. A, title IX, 
§ 923(a)(1), Nov. 30, 1993, 107 Stat. 1731; Pub. L. 
104-201, div. A, title XVI, §1607, Sept. 23, 1996, 110 
Stat. 2737; Pub. L. 105-85, div. A, title IX, 
§§ 921(c), 922(b), Nov. 18, 1997, 111 Stat. 1863; Pub. 
L. 108-136, div. A, title XI, §1115, Nov. 24, 2003, 117 
Stat. 1636; Pub. L. 109-364, div. A, title IX, 
§ 904(b)(1), Oct. 17, 2006, 120 Stat. 2353.) 

Amendments 

2006— Subsec. (c)(3) to (6). Pub. L. 109-364, 
§ 904(b)(1)(A), redesignated pars. (4) and (6) as (3) and (4), 
respectively, and struck out former pars. (3) and (5) 
which related to the George C. Marshall European Cen- 
ter for Security Studies and the Asia-Pacific Center for 
Security Studies, respectively. 

Subsec. (e). Pub. L. 109-364, § 904(b)(1)(B), struck out 
heading and text of subsec. (e). Text read as follows: 
"In addition to the persons specified in subsection (a), 
this section also applies with respect to the Director 
and the Deputy Director of the following: 

"(1) The George C. Marshall European Center for 

Security Studies. 
"(2) The Asia-Pacific Center for Security Studies. 
"(3) The Center for Hemispheric Defense Studies." 

2003— Subsec. (c)(6). Pub. L. 108-136 added par. (6). 

1997— Subsec. (d). Pub. L. 105-85, § 921(c), struck out 
"(1)" before "In the case of" and struck out par. (2) 
which read as follows: "For purposes of this section, 
the National Defense University includes the National 
War College, the Armed Forces Staff College, the Insti- 
tute for National Strategic Study, and the Industrial 
College of the Armed Forces." 

Subsecs. (e), (f). Pub. L. 105-85, § 922(b), added subsec. 
(e) and struck out former subsecs. (e) and (f) which read 
as follows: 

"(e) Application to Director and Deputy Director 
at George C. Marshall Center. — In the case of the 
George C. Marshall European Center for Security Stud- 
ies, this section also applies with respect to the Direc- 
tor and the Deputy Director. 

"(f) Application to Director and Deputy Director 
at Asia-Pacific Center for Security Studies. — In the 
case of the Asia-Pacific Center for Security Studies, 
this section also applies with respect to the Director 
and the Deputy Director." 

1996— Subsec. (c)(4), (5). Pub. L. 104-201, § 1607(a), 
added pars. (4) and (5). 

Subsec. (f). Pub. L. 104-201, § 1607(b), added subsec. (f). 

1993— Pub. L. 103-160 substituted "Civilian faculty 
members at certain Department of Defense schools: 
employment and compensation" for "National Defense 
University: Foreign Language Center of the Defense 
Language Institute: civilian faculty members" as sec- 
tion catchline and amended text generally, substitut- 
ing subsecs. (a) to (e) for former subsecs. (a) to (d) re- 
lating to similar subject matter but not including cov- 
erage of the George C. Marshall European Center for 
Security Studies. 

1992— Pub. L. 102-484, § 923(a)(2)(A), substituted "Uni- 
versity; Foreign Language Center of the Defense Lan- 
guage Institute" for "University:" in section catchline. 

Subsec. (a). Pub. L. 102-484, § 923(a)(1)(A), inserted 
"and the Foreign Language Center of the Defense Lan- 
guage Institute" after "National Defense University". 

Subsec. (c). Pub. L. 102-484, § 923(a)(1)(B), substituted 
"In the case of the National Defense University, this 
section" for "This section". 

1991— Subsec. (c). Pub. L. 102-25 substituted "after 
February 27, 1990" for "after the end of the 90-day pe- 
riod beginning on the date of the enactment of this sec- 
tion". 
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Subsec. (d). Pub. L. 102-190 Inserted "the Institute for 
National Strategic Study," after "Staff College,". 

Effect of 1992 Amendments on Current Employees 

Section 923(b) of Pub. L. 102-484 provided that: "In the 
case of a person who, on the day before the date of the 
enactment of this Act [Oct. 23, 1992], Is employed as a 
professor, instructor, or lecturer at the Foreign Lan- 
guage Center of the Defense Language Institute, the 
Secretary of Defense shall afford the person an oppor- 
tunity to elect to be paid under the compensation plan 
authorized by section 1595(b) of title 10, United States 
Code, or to continue to be paid under the General 
Schedule (with no reduction in pay) under section 5332 
of title 5, United States Code." 

§ 1596. Foreign language proficiency: special pay 
for proficiency beneficial for intelligence in- 
terests 

(a) The Secretary of Defense may pay special 
pay under this section to a civilian officer or 
employee of the Department of Defense who — 

(1) has been certified as being proficient in a 
foreign language identified by the Secretary of 
Defense as being a language in which pro- 
ficiency by civilian personnel of the Depart- 
ment is important for the effective collection, 
production, or dissemination of foreign intel- 
ligence information; and 

(2) is serving in a position, or is subject to 
assignment to a position, in which proficiency 
in that language facilitates performance of of- 
ficially assigned intelligence or intelligence- 
related duties. 

(b) The annual rate of special pay under sub- 
section (a) shall be determined by the Secretary 
of Defense. 

(c) Special pay under this section may be paid 
in addition to any compensation authorized 
under section 1602 of this title for which an offi- 
cer or employee is eligible. 

(Added Pub. L. 101-193, title V, § 501(a)(1), Nov. 
30, 1989, 103 Stat. 1707, §1592; renumbered §1596, 
Pub. L. 101-510, div. A, title XIV, § 1484(a), Nov. 
5, 1990, 104 Stat. 1715; amended Pub. L. 104-201, 
div. A, title XVI, § 1633(e)(2), Sept. 23, 1996, 110 
Stat. 2752; Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1131(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-317.) 

Amendments 

2000— Pub. L. 106-398 substituted "Foreign language 
proficiency: special pay for proficiency beneficial for 
intelligence interests" for "Foreign language pro- 
ficiency: special pay" as section catchline. 

1996 — Subsec. (c). Pub. L. 104-201 substituted "section 
1602" for "section 1604(b)". 

1990 — Pub. L. 101-510 renumbered the second section 
1592 of this title as this section. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1635 of Pub. L. 104-201, set out as a note 
under section 1593 of this title. 

Effective Date 

Section 501(b) of Pub. L. 101-193 provided that: "Sec- 
tion 1592 [now 1596] of title 10, United States Code, as 
added by subsection (a), shall take effect on the first 
day of the first pay period beginning on or after the 
later of— 

"(1) October 1, 1989, or 

"(2) the date of the enactment of this Act [Nov. 30, 
1989]." 



§ 1596a. Foreign language proficiency: special 
pay for proficiency beneficial for other na- 
tional security interests 

(a) Authority. — The Secretary of Defense may 
pay special pay under this section to an em- 
ployee of the Department of Defense who — 

(1) has been certified by the Secretary to be 
proficient in a foreign language identified by 
the Secretary as being a language in which 
proficiency by civilian personnel of the De- 
partment is necessary because of national se- 
curity interests; 

(2) is assigned duties requiring proficiency in 
that foreign language; and 

(3) is not receiving special pay under section 
1596 of this title. 

(b) Rate. — The rate of special pay for an em- 
ployee under this section shall be prescribed by 
the Secretary, but may not exceed five percent 
of the employee's rate of basic pay. 

(C) RELATIONSHIP TO OTHER PAY AND ALLOW- 
ANCES. — Special pay under this section is in ad- 
dition to any other pay or allowances to which 
the employee is entitled. 

(d) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1131(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-317; 
amended Pub. L. 108-375, div. A, title XI, 
§ 1102(a), Oct. 28, 2004, 118 Stat. 2072.) 

Amendments 

2004— Subsec. (a)(2). Pub. L. 108-375 struck out "dur- 
ing a contingency operation supported by the armed 
forces" after "foreign language". 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title XI, § 1102(b), Oct. 28, 2004, 
118 Stat. 2072, provided that: "The amendment by this 
section [amending this section] shall take effect on the 
first day of the first month that begins after the date 
of the enactment of this Act [Oct. 28, 2004]." 

§ 1596b. Foreign language proficiency: National 
Foreign Language Skills Registry 

(a) Establishment. — (1) The Secretary of De- 
fense may establish and maintain a registry of 
persons who — 

(A) have proficiency in one or more critical 
foreign languages; 

(B) are willing to provide linguistic services 
to the United States in the interests of na- 
tional security during war or a national emer- 
gency; and 

(C) meet the eligibility requirements of sub- 
section (b). 

(2) The registry shall be known as the "Na- 
tional Foreign Language Skills Registry" (in 
this section referred to as the "Registry"). 

(b) Eligible Persons.— To be eligible for list- 
ing on the Registry, a person — 

(1) must be — 

(A) a national of the United States (as de- 
fined in section 101(a)(22) of the Immigration 
and Nationality Act (8 U.S.C. 1101(a)(22))); or 

(B) an alien lawfully admitted for perma- 
nent residence (as defined in section 
101(a)(20) of the Immigration and National- 
ity Act (8 U.S.C. 1101(a)(20))); 
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(2) shall express willingness, in a form and 
manner prescribed by the Secretary — 

(A) to provide linguistic services for a for- 
eign language as described in subsection (a); 
and 

(B) to be listed on the Registry; and 

(3) shall meet such language proficiency and 
other selection criteria as may be prescribed 
by the Secretary. 

(c) Registered Information.— The Registry 
shall consist of the following: 

(1) The names of eligible persons selected by 
the Secretary for listing on the Registry. 

(2) Such other information on such persons 
as the Secretary determines pertinent to the 
use of such persons to provide linguistic serv- 
ices as described in subsection (a). 

(d) Protection of Privacy. — The Secretary 
may withhold from public disclosure the infor- 
mation maintained in the Registry in accord- 
ance with section 552a of title 5. 

(e) Designation of Critical Foreign Lan- 
guages. — The Secretary shall designate those 
languages that are critical foreign languages for 
the purposes of this section. The Secretary shall 
make such a designation for any foreign lan- 
guage for which there is a shortage of experts in 
translation or interpretation available to meet 
requirements of the Secretary or of the head of 
any other department or agency of the United 
States for translation or interpretation in the 
national security interests of the United States. 

(f) Linguistic Services Defined.— In this sec- 
tion, the term "linguistic services" means 
translation or interpretation of communication 
in a foreign language. 

(Added Pub. L. 107-314, div. A, title X, 
§ 1064(a)(1), Dec. 2, 2002, 116 Stat. 2653.) 

§ 1597. Civilian positions: guidelines for reduc- 
tions 

(a) Requirement of Guidelines for Reduc- 
tions in Civilian Positions. — Reductions in the 
number of civilian positions of the Department 
of Defense during a fiscal year, if any, shall be 
carried out in accordance with the guidelines es- 
tablished pursuant to subsection (b). 

(b) Guidelines. — The Secretary of Defense 
shall establish guidelines for the manner in 
which reductions in the number of civilian posi- 
tions of the Department of Defense are made. In 
establishing the guidelines, the Secretary shall 
ensure that nothing in the guidelines conflicts 
with the requirements of section 129 of this title 
or the policies and procedures established under 
section 129a of this title. The guidelines shall in- 
clude procedures for reviewing civilian positions 
for reductions according to the following order: 

(1) Positions filled by foreign national em- 
ployees overseas. 

(2) All other positions filled by civilian em- 
ployees overseas. 

(3) Overhead, indirect, and administrative 
positions in headquarters or field operating 
agencies in the United States. 

(4) Direct operating or production positions 
in the United States. 

(c) Master Plan.— (1) The Secretary of De- 
fense shall include in the materials submitted to 



Congress in support of the budget request for the 
Department of Defense for each fiscal year a ci- 
vilian positions master plan described in para- 
graph (2) for the Department of Defense as a 
whole and for each military department, De- 
fense Agency, and other principal component of 
the Department of Defense. 

(2) The master plan referred to in paragraph 

(1) shall include the information described in 
paragraph (3). Such information shall include in- 
formation for each of the two fiscal years imme- 
diately preceding such fiscal year and projected 
information for such fiscal year and each of the 
two fiscal years immediately following such fis- 
cal year. 

(3) The information referred to in paragraph 

(2) is the following: 

(A) A profile of the levels of civilian posi- 
tions sufficient to establish and maintain a 
baseline for tracking annual accessions and 
losses of civilian positions and to provide for 
the analysis of trends in the levels of civilian 
positions within the Department of Defense as 
a whole and for each military department, 
major subordinate command of each military 
department, Defense Agency, and other prin- 
cipal component of the Department of De- 
fense. The profile shall include information on 
the following: 

(i) The total number of civilian employees. 

(ii) Of the total number of civilian employ- 
ees, the number of civilian employees in the 
United States, the number of civilian em- 
ployees overseas, and the number of foreign 
national employees overseas. 

(iii) Of the total number of civilian em- 
ployees at the end of each fiscal year cov- 
ered by the master plan, the number of full- 
time employees, the number of part-time 
employees, and the number of temporary 
and on-call employees. 

(iv) Accessions and losses of civilian posi- 
tions, shown in the aggregate and by the 
number of full-time employees, the number 
of part-time employees, and the number of 
temporary and on-call employees. 

(v) The number of losses of civilian posi- 
tions, by appropriation account, due to re- 
ductions in force, furloughs, or functional 
transfers or other significant transfers of 
work away from the military department, 
Defense Agency, or other component. 

(vi) The extent to which accessions and 
losses of civilian positions are due to func- 
tional transfers or competitive actions that 
are related to the Department of Defense 
management review initiatives of the Sec- 
retary of Defense. 

(vii) The total number of individuals em- 
ployed by contractors and subcontractors of 
the Department of Defense under a contract 
or subcontract entered into pursuant to Of- 
fice of Management and Budget Circular 
A-76 to perform commercial activities for 
the Department of Defense, a military de- 
partment, a defense agency, or other compo- 
nent. 

(B) For industrial-type and commercial-type 
activities funded through the Defense Business 
Operations Fund, the following information: 

(i) Annual trends in the amount of funded 
workload for each activity, based upon the 
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average number of months of accumulated, 
funded workload to be performed, or pro- 
jected to be performed, by the activity. 

(ii) The extent to which such workload is 
funded by funds that are appropriated from 
appropriation accounts and managed 
through the Defense Business Operations 
Fund. 

(C) Information that indicates trends in the 
extent to which the military department, De- 
fense Agency, or other component enters into 
contracts with persons outside of the Depart- 
ment of Defense, rather than uses civilian po- 
sitions, to perform work for the military de- 
partment, Defense Agency, or other compo- 
nent. 

(D) Information that indicates the extent to 
which the Department of Defense management 
review initiatives of the Secretary of Defense 
and other productivity enhancement programs 
of the Department of Defense significantly af- 
fect the number of losses of civilian positions, 
particularly administrative and management 
positions. 

(4) The Secretary of Defense shall include in 
the materials referred to in paragraph (1) a re- 
port on the implementation of the master plan 
for the fiscal year immediately preceding the 
fiscal year for which such materials are submit- 
ted. 

(d) Exceptions.— The Secretary of Defense 
may permit a variation from the guidelines es- 
tablished under subsection (b) or a master plan 
prepared under subsection (c) if the Secretary 
determines that such variation is critical to the 
national security. The Secretary shall imme- 
diately notify the Congress of any such vari- 
ation and the reasons for such variation. 

(e) Involuntary Reductions of Civilian Posi- 
tions. — The Secretary of Defense may not im- 
plement any involuntary reduction or furlough 
of civilian positions in a military department, 
Defense Agency, or other component of the De- 
partment of Defense until the expiration of the 
45-day period beginning on the date on which the 
Secretary submits to Congress a report setting 
forth the reasons why such reductions or fur- 
loughs are required and a description of any 
change in workload or positions requirements 
that will result from such reductions or fur- 
loughs. 

(Added Pub. L. 101-510, div. A, title III, 
§ 322(a)(1), Nov. 5, 1990, 104 Stat. 1528; amended 
Pub. L. 102-484, div. A, title III, § 371(a), Oct. 23, 
1992, 106 Stat. 2382; Pub. L. 103-35, title II, 
§ 201(d)(1), May 31, 1993, 107 Stat. 98; Pub. L. 
103-160, div. A, title III, §363, Nov. 30, 1993, 107 
Stat. 1628; Pub. L. 112-81, div. A, title IX, § 933(b), 
Dec. 31, 2011, 125 Stat. 1544.) 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 Inserted after first 
sentence "In establishing the guidelines, the Secretary 
shall ensure that nothing in the guidelines conflicts 
with the requirements of section 129 of this title or the 
policies and procedures established under section 129a 
of this title." 

1993— Subsec. (a). Pub. L. 103-160, § 363(a)(1), sub- 
stituted "during a fiscal year" for "during fiscal year 
1993". 



Subsec. (b). Pub. L. 103-160, § 363(a)(2), struck out "for 
fiscal year 1993" after "establish guidelines" in intro- 
ductory provisions. 

Subsec. (c)(1). Pub. L. 103-160, § 363(b)(1), substituted 
"for each fiscal year" for "for fiscal year 1994". 

Subsec. (c)(3)(A)(v). Pub. L. 103-35, §201(d)(l)(A)(i), 
substituted "Defense Agency" for "defense agency". 

Subsec. (c)(3)(A)(vli). Pub. L. 103-160, § 363(b)(2), added 
cl. (vii). 

Subsec. (c)(3)(C). Pub. L. 103-35, §201(d)(l)(A)(ii), sub- 
stituted "Defense Agency" for "defense agency" after 
"to which the military department," and "Defense 
Agency," for "defense agency" after "for the military 
department,". 

Subsec. (c)(4). Pub. L. 103-160, § 363(b)(3), added par. 
(4). 

Subsec. (e). Pub. L. 103-35, § 201(d)(1)(B), substituted 
"on the date" for "of the date". 

1992 — Pub. L. 102-484 substituted "Civilian positions: 
guidelines for reductions" for "Employees of indus- 
trial-type or commercial-type activities: guidelines for 
future reductions" as section catchllne and amended 
text generally, substituting subsecs. (a) to (e) for 
former subsecs. (a) to (c). 

Pilot Program for Payment of Retraining 
Expenses 

Pub. L. 107-107, div. A, title XI, §1102, Dec. 28, 2001, 115 
Stat. 1235, authorized the Secretary of Defense to es- 
tablish a pilot program to facilitate the reemployment 
of eligible employees of the Department of Defense who 
were involuntarily separated due to a reduction in 
force, relocation as a result of a transfer of function, 
realignment, or change of duty station, and to pay re- 
training incentives to encourage non-Federal employ- 
ers to hire and retain such employees, and provided 
that no Incentive could be paid under such program for 
training commenced after Sept. 30, 2005. 

Non-Federal Employment Incentive Pilot Program 

Pub. L. 103-337, div. A, title III, §348, Oct. 5, 1994, 108 
Stat. 2725, authorized the Secretary of Defense to es- 
tablish a pilot program for the payment of incentives 
to facilitate the reemployment of eligible employees of 
the Department of Defense whose employment with the 
Department was being terminated by reason of the clo- 
sure or realignment of the military installations where 
such persons were employed, to pay retraining and re- 
location incentives to encourage non-Federal employ- 
ers to hire and retain such employees, and to pay a re- 
location incentive to an eligible employee if it was nec- 
essary for the employee to relocate in order to com- 
mence employment with a non-Federal employer under 
such program, and provided that no incentive could be 
paid under such program for training or relocations 
commenced after Sept. 30, 1999. 

Skill Training Programs in Department of 
Defense 

Pub. L. 102-484, div. D, title XLIV, §4435, Oct. 23, 1992, 
106 Stat. 2722, authorized the Secretaries of the mili- 
tary departments and the Secretary of Defense, during 
the period beginning on Oct. 1, 1992, and ending on Sept. 
30, 1995, to provide not more than one year of training 
in training facilities of the Department of Defense to 
civilian employees of the Department who were sepa- 
rated from employment as a result of a reduction in 
force or a closure or realignment of a military installa- 
tion, and directed the Secretary to publish a register of 
the skill training programs carried out by the Depart- 
ment not later than Feb. 1, 1993. 

Involuntary Reductions of Civilian Personnel in 
Fiscal Year 1991 

Pub. L. 101-510, div. A, title III, § 322(b), Nov. 5, 1990, 
104 Stat. 1529, provided that after Nov. 5, 1990, an agen- 
cy or component of the Department of Defense could 
not implement any involuntary reductions or furloughs 
of civilian personnel in industrial-type or commercial- 
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type activities in fiscal year 1991 until 45 days after the 
date on which the agency or component submitted a re- 
port to Congress outlining the reasons why such reduc- 
tions or furloughs were required. 

§ 1598. Assistance to terminated employees to ob- 
tain certification and employment as teach- 
ers or employment as teachers' aides 

(a) Placement Program.— The Secretary of 
Defense may establish a program — 

(1) to assist eligible civilian employees of 
the Department of Defense and the Depart- 
ment of Energy after the termination of their 
employment to obtain — 

(A) certification or licensure as elemen- 
tary or secondary school teachers; or 

(B) the credentials necessary to serve as 
teachers' aides; and 

(2) to facilitate the employment of such em- 
ployees by local educational agencies that — 

(A) are receiving grants under title I of the 
Elementary and Secondary Education Act of 
1965 (20 U.S.C. 6301 et seq.) as a result of hav- 
ing within their jurisdictions concentrations 
of children from low-income families; and 

(B) are also experiencing a shortage of 
teachers or teachers' aides. 

(b) Eligible Employees.— (1) A civilian em- 
ployee of the Department of Defense or the De- 
partment of Energy shall be eligible for selec- 
tion by the Secretary of Defense to participate 
in the placement program authorized by sub- 
section (a) if the employee — 

(A) during the five-year period beginning Oc- 
tober 1, 1992, is terminated from such employ- 
ment as a result of reductions in defense 
spending or the closure or realignment of a 
military installation, as determined by the 
Secretary of Defense or the Secretary of En- 
ergy, as the case may be; 

(B) has received — 

(i) in the case of an employee applying for 
assistance for placement as an elementary 
or secondary school teacher, a baccalaureate 
or advanced degree from an accredited insti- 
tution of higher education; or 

(ii) in the case of an employee applying for 
assistance for placement as a teacher's aide 
in an elementary or secondary school, an as- 
sociate, baccalaureate, or advanced degree 
from an accredited institution of higher edu- 
cation or a junior or community college; and 

(C) satisfies such other criteria for selection 
as the Secretary of Defense may prescribe. 

(2) The Secretary of Defense may accept an ap- 
plication from a civilian employee referred to in 
paragraph (1) who was terminated during the pe- 
riod beginning on October 1, 1990, and ending on 
October 1, 1992, if the employee otherwise satis- 
fies the eligibility criteria specified in that 
paragraph. 

(c) Selection of Participants.— (1) Selection 
of civilian employees to participate in the place- 
ment program shall be made on the basis of ap- 
plications submitted to the Secretary of Defense 
after the employees receive a notice of termi- 
nation. An application shall be filed within such 
time, in such form, and contain such informa- 
tion as the Secretary of Defense may require. 



(2) In selecting participants to receive assist- 
ance for placement as elementary or secondary 
school teachers, the Secretary of Defense shall 
give priority to civilian employees who — 

(A) have educational, military, or employ- 
ment experience in science, mathematics, or 
engineering and agree to seek employment as 
science, mathematics, or engineering teachers 
in elementary or secondary schools; or 

(B) have educational, military, or employ- 
ment experience in another subject area iden- 
tified by the Secretary, in consultation with 
the Secretary of Education, as important for 
national educational objectives and agree to 
seek employment in that subject area in ele- 
mentary or secondary schools. 

(3) The Secretary of Defense may not select a 
civilian employee to participate in the program 
unless the Secretary has sufficient appropria- 
tions for the placement program available at the 
time of the selection to satisfy the obligations 
to be incurred by the United States under the 
program with respect to that member. 

(d) Agreement. — A civilian employee selected 
to participate in the placement program shall be 
required to enter into an agreement with the 
Secretary of Defense in which the employee 
agrees — 

(1) to obtain, within such time as the Sec- 
retary may require, certification or licensure 
as an elementary or secondary school teacher 
or the necessary credentials to serve as a 
teacher's aide in an elementary or secondary 
school; and 

(2) to accept — 

(A) in the case of an employee selected for 
assistance for placement as a teacher, an 
offer of full-time employment as an elemen- 
tary or secondary school teacher for not less 
than two school years with a local edu- 
cational agency identified under section 
1151(b)(2) 1 of this title, as in effect on Octo- 
ber 4, 1999, to begin the school year after ob- 
taining that certification or licensure; or 

(B) in the case of an employee selected for 
assistance for placement as a teacher's aide, 
an offer of full-time employment as a teach- 
er's aide in an elementary or secondary 
school for not less than two school years 
with a local educational agency identified 
under section 1151(b)(3) 1 of this title, as in 
effect on October 4, 1999, to begin the school 
year after obtaining the necessary creden- 
tials. 

(e) Stipend for Participants. — (1) Except as 
provided in paragraph (2), the Secretary of De- 
fense shall pay to each participant in the place- 
ment program a stipend in an amount equal to 
the lesser of — 

(A) $5,000; or 

(B) the total costs of the type described in 
paragraphs (1), (2), (3), (8), and (9) of section 472 
of the Higher Education Act of 1965 (20 U.S.C. 
1087//) incurred by the participant while ob- 
taining teacher certification or licensure or 
the necessary credentials to serve as a teach- 
er's aide and employment as an elementary or 
secondary school teacher or teacher aide. 



1 See References in Text note below. 
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(2) A civilian employee selected to participate 
in the placement program who receives separa- 
tion pay under section 5597 of title 5 shall not be 
paid a stipend under paragraph (1). 

(3) A stipend paid under paragraph (1) shall be 
taken into account in determining the eligi- 
bility of the participant for Federal student fi- 
nancial assistance provided under title IV of the 
Higher Education Act of 1965 (20 U.S.C. 1070 et 
seq.). 

(f) Placement of Participants as Teachers 
and Teachers' Aides. — Subsections (h) through 
(k) of section 1151 1 of this title, as in effect on 
October 4, 1999, shall apply with respect to the 
placement program authorized by this section. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4442(a), Oct. 23, 1992, 106 Stat. 2730; amended 
Pub. L. 103-35, title II, § 201(h)(1), May 31, 1993, 
107 Stat. 100; Pub. L. 103-160, div. A, title XIII, 
§ 1331(c)(2), Nov. 30, 1993, 107 Stat. 1792; Pub. L. 

103- 382, title III, § 391(b)(3), Oct. 20, 1994, 108 Stat. 
4021; Pub. L. 104-106, div. A, title XV, 
§1503(a)(14), Feb. 10, 1996, 110 Stat. 511; Pub. L. 

104- 201, div. A, title V, § 576(b), Sept. 23, 1996, 110 
Stat. 2535; Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(ll)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-290.) 

References in Text 

The Elementary and Secondary Education Act of 
1965, referred to in subsec. (a)(2)(A), is Pub. L. 89-10, 
Apr. 11, 1965, 79 Stat. 27, as amended. Title I of the Act 
is classified generally to subchapter I (§6301 et seq.) of 
chapter 70 of Title 20, Education. For complete classi- 
fication of this Act to the Code, see Short Title note 
set out under section 6301 of Title 20 and Tables. 

Section 1151 of this title, referred to In subsecs. 
(d)(2)(A), (B) and (f), was repealed by Pub. L. 106-65, div. 
A, title XVII, § 1707(a)(1), Oct. 5, 1999, 113 Stat. 823, and 
a new section 1151 of this title was subsequently added 
by Pub. L. 109-364, § 561(a). 

The Higher Education Act of 1965, referred to In sub- 
sec. (e)(3), Is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219, 
as amended. Title IV of the Act is classified generally 
to subchapter IV (§1070 et seq.) of chapter 28 of Title 20, 
and part C (§2751 et seq.) of subchapter I of chapter 34 
of Title 42, The Public Health and Welfare. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 1001 of Title 20 and 
Tables. 

Amendments 

2000— Subsec. (d)(2). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(ll)(A)], inserted "as in effect on October 4, 
1999," after "of this title," in subpars. (A) and (B). 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(ll)(B)], inserted ", as in effect on October 4, 
1999," after "of this title". 

1996— Subsec. (a)(2)(A). Pub. L. 104-106 substituted 
"6301" for "2701". 

Subsec. (d)(2)(A), (B). Pub. L. 104-201 substituted "two 
school years" for "five school years". 

1994— Subsec. (a)(2)(A). Pub. L. 103-382 struck out 
"chapter 1 of" after "grants under". 

1993— Subsec. (d)(2)(A), (B). Pub. L. 103-160 substituted 
"five school years" for "two school years". 

Subsec. (e)(4). Pub. L. 103-35 struck out par. (4) which 
read as follows: "A person who receives a stipend under 
section 4436 of this title shall not be paid a stipend pur- 
suant to paragraph (1)." 

Effective Date of 1993 Amendment 

Pub. L. 103-160, div. A, title XIII, § 1331(h), Nov. 30, 
1993, 107 Stat. 1793, provided that: "The amendments 
made by subsections (c) and (d) [amending this section 



and sections 1151 and 2410j of this title] shall not apply 

with respect to — 

"(1) persons selected by the Secretary of Defense 
before the date of the enactment of this Act [Nov. 30, 
1993] to participate in the teacher and teacher's aide 
placement programs established pursuant to sections 
1151, 1598, and 2410] of title 10, United States Code; or 
"(2) agreements entered into by the Secretary be- 
fore such date with local educational agencies under 
such sections." 

Savings Provision 

Pub. L. 104-201, div. A, title V, § 576(d), Sept. 23, 1996, 
110 Stat. 2535, provided that: "The amendments made 
by this section [amending this section and sections 1151 
and 2410j of this title] do not affect obligations under 
agreements entered into in accordance with section 
1151, 1598, or 2410j of title 10, United States Code, before 
the date of the enactment of this Act [Sept. 23, 1996]." 

[§ 1599. Renumbered § 1611] 

§ 1599a. Financial assistance to certain employ- 
ees in acquisition of critical skills 

(a) Training Program.— The Secretary of De- 
fense shall establish an undergraduate training 
program with respect to civilian employees in 
the Military Department Civilian Intelligence 
Personnel Management System that is similar 
in purpose, conditions, content, and administra- 
tion to the program established by the Sec- 
retary of Defense under section 16 of the Na- 
tional Security Act of 1959 (50 U.S.C. 402 note) 
for civilian employees of the National Security 
Agency. 

(b) Use of Funds for Training Program.— 
Any payment made by the Secretary to carry 
out the program required to be established by 
subsection (a) may be made in any fiscal year 
only to the extent that appropriated funds are 
available for that purpose. 

(Added Pub. L. 104-93, title V, § 505(a), Jan. 6, 
1996, 109 Stat. 973.) 

References in Text 

Section 16 of the National Security Act of 1959, re- 
ferred to in subsec. (a), probably means section 16 of 
the National Security Agency Act of 1959, Pub. L. 86-36, 
as amended, which is set out as a note under section 402 
of Title 50, War and National Defense. 

§ 1599b. Employees abroad: travel expenses; 
health care 

(a) In General. — The Secretary of Defense 
may provide civilian employees, and members of 
their families, abroad with benefits that are 
comparable to certain benefits that are provided 
by the Secretary of State to members of the 
Foreign Service and their families abroad as de- 
scribed in subsections (b) and (c). The Secretary 
may designate the employees and members of 
families who are eligible to receive the benefits. 

(b) Travel and Related Expenses.— The Sec- 
retary of Defense may pay travel expenses and 
related expenses for purposes and in amounts 
that are comparable to the purposes for which, 
and the amounts in which, travel and related ex- 
penses are paid by the Secretary of State under 
section 901 of the Foreign Service Act of 1980 (22 
U.S.C. 4081). 

(c) Health Care Program.— The Secretary of 
Defense may establish a health care program 
that is comparable to the health care program 
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established by the Secretary of State under sec- 
tion 904 of the Foreign Service Act of 1980 (22 
U.S.C. 4084). 

(d) Assistance. — The Secretary of Defense 
may enter into agreements with the heads of 
other departments and agencies of the Govern- 
ment in order to facilitate the payment of ex- 
penses authorized by subsection (b) and to carry 
out a health care program authorized by sub- 
section (c). 

(e) Abroad Defined. — In this section, the term 
"abroad" means outside — 

(1) the United States; and 

(2) the territories and possessions of the 
United States. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1604(a), Sept. 23, 1996, 110 Stat. 2735.) 

§ 1599c. Health care professionals: enhanced ap- 
pointment and compensation authority for 
personnel for care and treatment of wounded 
and injured members of the armed forces 

(a) In General. — (1) The Secretary of Defense 
may, at the discretion of the Secretary, exercise 
any authority for the appointment and pay of 
health care personnel under chapter 74 of title 38 
for purposes of the recruitment, employment, 
and retention of civilian health care profes- 
sionals for the Department of Defense if the Sec- 
retary determines that the exercise of such au- 
thority is necessary in order to provide or en- 
hance the capacity of the Department to provide 
care and treatment for members of the armed 
forces who are wounded or injured on active 
duty in the armed forces and to support the on- 
going patient care and medical readiness, edu- 
cation, and training requirements of the Depart- 
ment of Defense. 

(2)(A) For purposes of sections 3304, 5333, and 
5753 of title 5, the Secretary of Defense may — 

(i) designate any category of medical or 
health professional positions within the De- 
partment of Defense as a shortage category 
occupation or critical need occupation; and 

(ii) utilize the authorities in such sections to 
recruit and appoint qualified persons directly 
in the competitive service to positions so des- 
ignated. 

(B) In using the authority provided by this 
paragraph, the Secretary shall apply the prin- 
ciples of preference for the hiring of veterans 
and other persons established in subchapter I of 
chapter 33 of title 5. 

(C) Any designation by the Secretary for pur- 
poses of subparagraph (A)(i) shall be based on an 
analysis of current and future Department of 
Defense workforce requirements. 

(b) Recruitment of Personnel.— (1) The Sec- 
retaries of the military departments shall each 
develop and implement a strategy to dissemi- 
nate among appropriate personnel of the mili- 
tary departments authorities and best practices 
for the recruitment of medical and health pro- 
fessionals, including the authorities under sub- 
section (a). 

(2) Each strategy under paragraph (1) shall — 

(A) assess current recruitment policies, pro- 
cedures, and practices of the military depart- 
ment concerned to assure that such strategy 
facilitates the implementation of efficiencies 



which reduce the time required to fill vacant 
positions for medical and health professionals; 
and 

(B) clearly identify processes and actions 
that will be used to inform and educate mili- 
tary and civilian personnel responsible for the 
recruitment of medical and health profes- 
sionals. 

(c) Termination of Authority. — (1) The au- 
thority of the Secretary of Defense under sub- 
section (a)(1) to exercise authorities available 
under chapter 74 of title 38 for purposes of the 
recruitment, employment, and retention of ci- 
vilian health care professionals for the Depart- 
ment of Defense expires December 31, 2015. 

(2) The Secretary may not appoint a person to 
a position of employment under subsection (a)(2) 
after December 31, 2015. 

(Added Pub. L. 107-107, div. A, title XI, § 1104(a), 
Dec. 28, 2001, 115 Stat. 1236; amended Pub. L. 
110-181, div. A, title XVI, § 1636(a), Jan. 28, 2008, 
122 Stat. 463; Pub. L. 110-417, [div. A], title XI, 
§1107, Oct. 14, 2008, 122 Stat. 4617; Pub. L. 111-383, 
div. A, title X, § 1075(b)(22), title XI, §1104, Jan. 
7, 2011, 124 Stat. 4370, 4383.) 

Prior Provisions 

A prior section 1599c, added Pub. L. 104-201, div. A, 
title XVI, § 1615(a)(1), Sept. 23, 1996, 110 Stat. 2740; 
amended Pub. L. 105-85, div. A, title X, § 1073(a)(31), 
Nov. 18, 1997, 111 Stat. 1902, related to treatment of a 
Department of Defense violation of veterans' pref- 
erence requirements as a prohibited personnel practice, 
prior to repeal by Pub. L. 105-339, § 6(c)(1)(A), Oct. 31, 
1998, 112 Stat. 3188. 

Amendments 

2011— Subsec. (a)(2)(A)(i). Pub. L. 111-383, 
§ 1104(a)(1)(A), substituted "a shortage category occupa- 
tion or critical need occupation" for "shortage cat- 
egory positions". 

Subsec. (a)(2)(A)(ii). Pub. L. 111-383, § 1104(a)(1)(B), 
substituted "qualified persons directly in the competi- 
tive service" for "highly qualified persons directly". 

Subsec. (a)(2)(B). Pub. L. 111-383, § 1075(b)(22), sub- 
stituted "subchapter I" for "subchapter 1". 

Subsec. (a)(2)(C). Pub. L. 111-383, § 1104(a)(2), added 
subpar. (C). 

Subsec. (c)(1). Pub. L. 111-383, § 1104(b)(1), inserted 
"under subsection (a)(1)" after "Secretary of Defense" 
and substituted "December 31, 2015" for "September 30, 
2012". 

Subsec. (c)(2). Pub. L. 111-383, § 1104(b)(2), substituted 
"December 31, 2015" for "September 30, 2012". 

2008 — Pub. L. 110-181 amended section generally. Prior 
to amendment, section related to appointment in ex- 
cepted service of certain health care professionals. 

Subsec. (a). Pub. L. 110-417, § 1107(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (c). Pub. L. 110-417, § 1107(b), designated exist- 
ing provisions as par. (1), substituted "September 30, 
2012" for "September 30, 2010", and added par. (2). 

Wage Rate Adjustment for Certain Health Care 
Occupations 

Pub. L. 112-10, div. A, title VIII, §8086, Apr. 15, 2011, 
125 Stat. 76, provided that: "Notwithstanding any other 
provision of law or regulation, during the current fiscal 
year and hereafter, the Secretary of Defense may ad- 
just wage rates for civilian employees hired for certain 
health care occupations as authorized for the Secretary 
of Veterans Affairs by section 7455 of title 38, United 
States Code." 
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§ 1599d. Financial management positions: author- 
ity to prescribe professional certification and 
credential standards 

(a) Authority To Prescribe Professional 
Certification and Credential Standards — 
The Secretary of Defense may prescribe profes- 
sional certification and credential standards for 
financial management positions within the De- 
partment of Defense, including requirements for 
formal education and requirements for certifi- 
cations that individuals have met predetermined 
qualifications set by an agency of Government 
or by an industry or professional group. Any 
such professional certification or credential 
standard shall be prescribed as a Department 
regulation. 

(b) Waiver. — The Secretary may waive any 
standard prescribed under subsection (a) when- 
ever the Secretary determines such a waiver to 
be appropriate. 

(c) Applicability.— (1) Except as provided in 
paragraph (2), the Secretary may, in the Sec- 
retary's discretion — 

(A) require that a standard prescribed under 
subsection (a) apply immediately to all per- 
sonnel holding financial management posi- 
tions designated by the Secretary; or 

(B) delay the imposition of such a standard 
for a reasonable period to permit persons hold- 
ing financial management positions so des- 
ignated time to comply. 

(2) A formal education requirement prescribed 
under subsection (a) shall not apply to any per- 
son employed by the Department in a financial 
management position before the standard is pre- 
scribed. 

(d) Discharge of Authority.— The Secretary 
shall prescribe any professional certification or 
credential standards under subsection (a) 
through the Under Secretary of Defense (Comp- 
troller), in consultation with the Under Sec- 
retary of Defense for Personnel and Readiness. 

(e) Reports. — Not later than one year after 
the effective date of any regulations prescribed 
under subsection (a), or any significant modi- 
fication of such regulations, the Secretary shall, 
in conjunction with the Director of the Office of 
Personnel Management, submit to Congress a 
report setting forth the plans of the Secretary 
to provide training to appropriate Department 
personnel to meet any new professional certifi- 
cation or credential standard under such regula- 
tions or modification. 

(f) Financial Management Position De- 
fined. — In this section, the term "financial 
management position" means a position or 
group of positions (including civilian and mili- 
tary positions), as designated by the Secretary 
for purposes of this section, that perform, super- 
vise, or manage work of a fiscal, financial man- 
agement, accounting, auditing, cost, or budg- 
etary nature, or that require the performance of 
financial management-related work. 

(Added Pub. L. 107-314, div. A, title XI, 
§ 1104(a)(1), Dec. 2, 2002, 116 Stat. 2661; amended 
Pub. L. 110-417, [div. A], title XI, §1110, Oct. 14, 
2008, 122 Stat. 4619; Pub. L. 112-81, div. A, title X, 
§ 1051(a), Dec. 31, 2011, 125 Stat. 1581.) 



Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, section related to the authority to pre- 
scribe certification and credential standards for profes- 
sional accounting- positions. 

2008— Subsec. (e). Pub. L. 110-417 substituted "0505, 
0510, 0511, or equivalent" for "GS-510, GS-511, and 
GS-505". 

Effective Date 

Pub. L. 107-314, div. A, title XI, § 1104(b), Dec. 2, 2002, 
116 Stat. 2661, provided that: "Standards established 
pursuant to section 1599d of title 10, United States 
Code, as added by subsection (a), may take effect no 
sooner than 120 days after the date of the enactment of 
this Act [Dec. 2, 2002]." 

CHAPTER 83— CIVILIAN DEFENSE 
INTELLIGENCE EMPLOYEES 

Subchapter Sec. 

I. Defense-Wide Intelligence Personnel 

Policy 1601 

II. Defense Intelligence Agency Personnel 1621 

Prior Provisions 

A prior chapter 85 of this title was repealed by Pub. 
L. 102-190, div. A, title X, §1061(a)(26)(C)(i), Dec. 5, 1991, 
105 Stat. 1474, effective Oct. 1, 1993. Previously, the in- 
dividual sections of that chapter, sections 1621 to 1624, 
were repealed by Pub. L. 101-510, div. A, title XII, 
§ 1207(c)(1), (3), (4), Nov. 5, 1990, 104 Stat. 1665. 

Amendments 

1996— Pub. L. 104-201, div. A, title XVI, § 1632(a)(3), 
Sept. 23, 1996, 110 Stat. 2745, substituted "CIVILIAN 
DEFENSE INTELLIGENCE EMPLOYEES" for "DE- 
FENSE INTELLIGENCE AGENCY AND CENTRAL IM- 
AGERY OFFICE CIVILIAN PERSONNEL" as chapter 
heading and added subchapter analysis. 

SUBCHAPTER I— DEFENSE-WIDE 
INTELLIGENCE PERSONNEL POLICY 

Sec. 

1601. Civilian intelligence personnel: general au- 

thority to establish excepted positions, ap- 
point personnel, and fix rates of pay. 

1602. Basic pay. 

1603. Additional compensation, incentives, and al- 

lowances. 
[1604. Repealed.] 

1605. Benefits for certain employees assigned out- 

side the United States. 

1606. Defense Intelligence Senior Executive Serv- 

ice. 

1607. Intelligence Senior Level positions. 

1608. Time-limited appointments. 

1609. Termination of defense intelligence employ- 

ees. 

1610. Reductions and other adjustments in force. 

1611. Postemployment assistance: certain termi- 

nated intelligence employees. 

1612. Merit system principles and civil service pro- 

tections: applicability. 

1613. Miscellaneous provisions. 

1614. Definitions. 

Amendments 

1996— Pub. L. 104-201, div. A, title XVI, § 1632(a)(3), 
Sept. 23, 1996, 110 Stat. 2745, added table of sections for 
subchapter and struck out former table of sections con- 
sisting of items 1601 "Defense Intelligence Senior Exec- 
utive Service", 1602 "Defense Intelligence Agency 
merit pay system", 1603 "Limit on pay", 1604 "Civilian 
personnel management", 1605 "Benefits for certain em- 
ployees of the Defense Intelligence Agency", 1606 "Uni- 
form allowance: civilian employees", and 1608 "Finan- 
cial assistance to certain employees in acquisition of 
critical skills". 
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1994— Pub. L. 103-359, title V, § 501(b)(1)(A), Oct. 14, 
1994, 108 Stat. 3428, amended chapter heading generally, 
inserting "AND CENTRAL IMAGERY OFFICE". 

1989— Pub. L. 101-193, title V, § 507(a)(2), Nov. 30, 1989, 
103 Stat. 1710, added item 1608. 

1987— Pub. L. 100-178, title VI, § 601(b), Dec. 2, 1987, 101 
Stat. 1015, added item 1606. 

1985— Pub. L. 99-145, title XIII, § 1302(a)(2), Nov. 8, 1985, 
99 Stat. 737, redesignated item 192 of chapter 8 of this 
title as item 1605 and transferred it to this chapter. 

1984— Pub. L. 98-618, title V, § 501(b), Nov. 8, 1984, 98 
Stat. 3302, added item 1604. 

§ 1601. Civilian intelligence personnel: general 
authority to establish excepted positions, ap- 
point personnel, and fix rates of pay 

(a) General Authority. — The Secretary of De- 
fense may — 

(1) establish, as positions in the excepted 
service, such defense intelligence positions in 
the Department of Defense as the Secretary 
determines necessary to carry out the intel- 
ligence functions of the Department, includ- 
ing— 

(A) Intelligence Senior Level positions des- 
ignated under section 1607 of this title; and 

(B) positions in the Defense Intelligence 
Senior Executive Service; 

(2) appoint individuals to those positions 
(after taking into consideration the availabil- 
ity of preference eligibles for appointment to 
those positions); and 

(3) fix the compensation of such individuals 
for service in those positions. 

(b) Construction With Other Laws.— The au- 
thority of the Secretary of Defense under sub- 
section (a) applies without regard to the provi- 
sions of any other law relating to the appoint- 
ment, number, classification, or compensation 
of employees. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(a)(3), Sept. 23, 1996, 110 Stat. 2746; amended 
Pub. L. 106-398, §1 [[div. A], title XI, § 1141(a)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-318.) 

Prior Provisions 

A prior section 1601, added Pub. L. 97-89, title VII, 
§ 701(a)(1), Dec. 4, 1981, 95 Stat. 1159; amended Pub. L. 
101-194, title V, § 506(c)(3), Nov. 30, 1989, 103 Stat. 1759; 
Pub. L. 101-280, § 6(d)(4), May 4, 1990, 104 Stat. 161; Pub. 
L. 101-510, div. A, title XIV, §1484(0(5), Nov. 5, 1990, 104 
Stat. 1720; Pub. L. 103-359, title V, § 501(b)(1)(B), Oct. 14, 
1994, 108 Stat. 3428, related to the Defense Intelligence 
Senior Executive Service, prior to repeal by Pub. L. 
104-201, div. A, title XVI, §§ 1632(a)(3), 1635, Sept. 23, 1996, 
110 Stat. 2745, 2752, effective Oct. 1, 1996. See section 
1606 of this title. 

Provisions similar to those in this section were con- 
tained in sections 1590(a) and 1604(a) of this title prior 
to repeal by Pub. L. 104-201, §§ 1632(a)(3), 1633(a). 

Amendments 

2000— Subsec. (a)(1). Pub. L. 106-398, in introductory 
provisions, substituted "in the Department of Defense" 
for "in the intelligence components of the Department 
of Defense and the military departments" and "of the 
Department" for "of those components and depart- 
ments". 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 



Short Title of 1996 Amendment 

Section 1631 of Pub. L. 104-201 provided that: "This 
subtitle [subtitle B (§§1631-1635) of title XVI of div. A of 
Pub. L. 104-201, enacting this section and sections 1602, 
1603, 1606 to 1610, and 1612 to 1614 of this title, amending 
sections 1593, 1596, 1605, 1611, and 1621 of this title and 
sections 7103 and 7511 of Title 5, Government Organiza- 
tion and Employees, renumbering sections 1599, 1602, 
1606, and 1608 of this title as sections 1611, 1621, 1622, and 
1623 of this title, respectively, repealing sections 1590, 
1601, 1603, and 1604 of this title and section 833 of Title 
50, War and National Defense, enacting provisions set 
out as a note under section 1593 of this title, and re- 
pealing provisions set out as a note under section 402 of 
Title 50] may be cited as the 'Department of Defense Ci- 
vilian Intelligence Personnel Policy Act of 1996'." 

Delegation of Authority 

Section 701(b) of Pub. L. 97-89 provided that: "The au- 
thority of the Secretary of Defense under chapter 83 of 
title 10, United States Code, as added by subsection (a), 
may be delegated in accordance with section 133(d) 
[now 113(d)] of title 10, United States Code." 

Provisions Relating to the Defense Civilian 
Intelligence Personnel System 

Pub. L. 111-84, div. A, title XI, §1114, Oct. 28, 2009, 123 
Stat. 2504, provided that: 

"(a) Suspension of Certain Pay Authority. — Effec- 
tive with respect to amounts paid during the period be- 
ginning on the date of the enactment of this Act [Oct. 
28, 2009] and ending on December 31, 2010, rates of basic 
pay for employees and positions within any element of 
the intelligence community (as defined by the National 
Security Act of 1947 [50 U.S.C. 401 et seq.])— 

"(1) may not be fixed under the Defense Civilian In- 
telligence Personnel System; and 

"(2) shall instead be fixed in accordance with the 
provisions of law that (disregarding DCIPS) would 
then otherwise apply. 
The preceding sentence shall not apply with respect to 
the National Geospatial-Intelligence Agency. 

"(b) Response to GAO Report. — Not later than 3 
months after the date of the enactment of this Act, the 
Secretary of Defense shall submit to the congressional 
oversight committees a written description of any ac- 
tions taken or proposed to be taken by such Secretary 
in response to the review and recommendations of the 
Government Accountability Office regarding the De- 
fense Civilian Intelligence Personnel System. 
"(c) Independent Organization. — 

"(1) In general. — Not later than 30 days after the 
date of the enactment of this Act, the Secretary of 
Defense, the Director of the Office of Personnel Man- 
agement, and the Director of National Intelligence 
shall jointly designate an independent organization 
to review the operation of the Defense Civilian Intel- 
ligence Personnel System, including — 
"(A) its impact on career progression; 
"(B) its appropriateness or inappropriateness in 
light of the complexities of the workforce affected; 

"(C) its sufficiency in terms of providing protec- 
tions for diversity in promotion and retention of 
personnel; and 

"(D) the adequacy of the training, policy guide- 
lines, and other preparations afforded in connection 
with transitioning to that system. 
"(2) Deadline. — The independent organization 
shall, after appropriate consultation with employees 
and employee organizations, submit its findings and 
recommendations under this section to the Secretary 
of Defense and the congressional oversight commit- 
tees, in a written report, not later than June 1, 2010. 
"(d) Proposed Actions Based on Report. — Not later 
than 60 days after receiving the report of the independ- 
ent organization under subsection (c), the Secretary of 
Defense, in coordination with the Director of the Office 
of Personnel Management and the Director of National 
Intelligence, shall submit to the congressional over- 
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sight committees a written report describing any ac- 
tions that the Secretary has taken or proposes to take 
in response to such report. 

"(e) Hold-harmless Provision. — No employee shall 
suffer any loss of or decrease in pay as a result of being 
converted from DCIPS in compliance with subsection 
(a). 

"(f) Definitions. — For purposes of this section — 

"(1) the terms 'Defense Civilian Intelligence Per- 
sonnel System' and 'DCIPS' mean the civilian person- 
nel system established by the Secretary of Defense 
under regulations — 

"(A) prescribed pursuant to sections 1601 through 
1614 of title 10, United States Code; and 

"(B) taking effect in September 2008 or thereafter; 
and 

"(2) the term 'congressional oversight committees' 
means — 

"(A) the Committee on Armed Services and the 
Permanent Select Committee on Intelligence of the 
House of Representatives; and 

"(B) the Committee on Armed Services and the 
Select Committee on Intelligence of the Senate." 

§ 1602. Basic pay 

(a) Authority To Fix Rates of Basic Pay.— 
The Secretary of Defense (subject to the provi- 
sions of this section) shall fix the rates of basic 
pay for positions established under section 1601 
of this title in relation to the rates of pay pro- 
vided for comparable positions in the Depart- 
ment of Defense and subject to the same limita- 
tions on maximum rates of pay established for 
employees of the Department of Defense by law 
or regulation. 

(b) Prevailing Rate Systems.— The Secretary 
of Defense may, consistent with section 5341 of 
title 5, adopt such provisions of that title as pro- 
vide for prevailing rate systems of basic pay and 
may apply those provisions to positions for ci- 
vilian employees in or under which the Depart- 
ment of Defense may employ individuals de- 
scribed by section 5342(a)(2)(A) of that title. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(a)(3), Sept. 23, 1996, 110 Stat. 2746; amended 
Pub. L. 108-375, div. A, title XI, § 1103(a), Oct. 28, 
2004, 118 Stat. 2072; Pub. L. 109-364, div. A, title 
X, §1071(g)(12), Oct. 17, 2006, 120 Stat. 2403.) 

Prior Provisions 

A prior section 1602 was renumbered section 1621 of 
this title. 

Provisions similar to those in this section were con- 
tained in sections 1590(b) and (c) and 1604(b)(1) and (c) 
of this title prior to repeal by Pub. L. 104-201, 
§§ 1632(a)(3), 1633(a). 

Amendments 

2006 — Subsec. (a). Pub. L. 109-364 made technical cor- 
rection to directory language of Pub. L. 108-375, 
§ 1103(a)(1). See 2004 Amendment note below. 

2004— Subsec. (a). Pub. L. 108-375, § 1103(a)(1), as 
amended by Pub. L. 109-364, substituted "in relation to 
the rates of pay provided for comparable positions in 
the Department of Defense and subject to the same lim- 
itations on maximum rates of pay established for em- 
ployees of the Department of Defense by law or regula- 
tion" for "in relation to the rates of basic pay provided 
in subpart D of part III of title 5 for positions subject 
to that subpart which have corresponding levels of du- 
ties and responsibilities". 

Subsecs. (b), (c). Pub. L. 108-375, § 1103(a)(2), (3), redes- 
ignated subsec. (c) as (b) and struck out heading and 
text of former subsec. (b). Text read as follows: "A rate 
of basic pay fixed under subsection (a) for a position es- 



tablished under section 1601 of this title may not (ex- 
cept as otherwise provided by law) exceed — 

"(1) in the case of a Defense Intelligence Senior Ex- 
ecutive Service position, the maximum rate provided 
in section 5382 of title 5; 

"(2) in the case of an Intelligence Senior Level posi- 
tion, the maximum rate provided in section 5382 of 
title 5; and 

"(3) in the case of any other position, the maximum 
rate provided in section 5306(e) of title 5." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(12) is effective as of Oct. 28, 2004, and as 
if included in Pub. L. 108-375 as enacted. 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1603. Additional compensation, incentives, and 
allowances 

(a) Additional Compensation Based on Title 
5 Authorities. — The Secretary of Defense may 
provide employees in defense intelligence posi- 
tions compensation (in addition to basic pay), 
including benefits, incentives, and allowances, 
consistent with, and not in excess of the level 
authorized for, comparable positions authorized 
by title 5. 

(b) Allowances Based on Living Costs and 
Environment. — (1) In addition to basic pay, em- 
ployees in defense intelligence positions who are 
citizens or nationals of the United States and 
are stationed outside the continental United 
States or in Alaska may be paid an allowance, 
in accordance with regulations prescribed by the 
Secretary of Defense, while they are so sta- 
tioned. 

(2) An allowance under this subsection shall be 
based on — 

(A) living costs substantially higher than in 
the District of Columbia; 

(B) conditions of environment which (i) dif- 
fer substantially from conditions of environ- 
ment in the continental United States, and (ii) 
warrant an allowance as a recruitment incen- 
tive; or 

(C) both of the factors specified in subpara- 
graphs (A) and (B). 

(3) An allowance under this subsection may 
not exceed the allowance authorized to be paid 
by section 5941(a) of title 5 for employees whose 
rates of basic pay are fixed by statute. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(a)(3), Sept. 23, 1996, 110 Stat. 2746.) 

Prior Provisions 

A prior section 1603, added Pub. L. 97-89, title VII, 
§ 701(a)(1), Dec. 4, 1981, 95 Stat. 1160; amended Pub. L. 
99-145, title XIII, § 1302(a)(3), Nov. 8, 1985, 99 Stat. 738; 
Pub. L. 99-661, div. A, title XIII, § 1343(a)(9), Nov. 14, 
1986, 100 Stat. 3992, related to limits on pay to members 
of the Defense Intelligence Senior Executive Service, 
prior to repeal by Pub. L. 104-201, div. A, title XVI, 
§§ 1632(a)(3), 1635, Sept. 23, 1996, 110 Stat. 2745, 2752, effec- 
tive Oct. 1, 1996. 

Provisions similar to those in this section were con- 
tained in sections 1590(d) and 1604(b)(2), (d) of this title 
prior to repeal by Pub. L. 104-201, §§ 1632(a)(3), 1633(a). 
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Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

[§1604. Repealed. Pub. L. 104-201, div. A, title 
XVI, § 1632(a)(3), Sept. 23, 1996, 110 Stat. 
2745] 

Section, added Pub. L. 98-618, title V, § 501(a), Nov. 8, 
1984, 98 Stat. 3301; amended Pub. L. 99-569, title V, §502, 
Oct. 27, 1986, 100 Stat. 3198; Pub. L. 100-178, title VI, 
§ 602(a), Dec. 2, 1987, 101 Stat. 1015; Pub. L. 101-193, title 
V, § 503(b), Nov. 30, 1989, 103 Stat. 1708; Pub. L. 102-496, 
title IV, §401(a), Oct. 24, 1992, 106 Stat. 3183; Pub. L. 
103-359, title V, § 501(b)(1)(D), title VIII, § 806(b)(1), Oct. 
14, 1994, 108 Stat. 3428, 3442; Pub. L. 104-93, title V, §501, 
Jan. 6, 1996, 109 Stat. 970, related to civilian personnel 
management. See sections 1601 to 1603, 1607, and 1609 of 
this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1605. Benefits for certain employees assigned 
outside the United States 

(a) (1) The Secretary of Defense may provide to 
civilian personnel described in subsection (d) al- 
lowances and benefits comparable to those pro- 
vided by the Secretary of State to officers and 
employees of the Foreign Service under para- 
graphs (2), (3), (4), (5), (6), (7), (8), and (13) of sec- 
tion 901 and sections 705 and 903 of the Foreign 
Service Act of 1980 (22 U.S.C. 4081(2), (3), (4), (5), 
(6), (7), (8), and (13), 4025, 4083) and under section 
5924(4) of title 5. 

(2) The Secretary may also provide to any 
such civilian personnel special retirement ac- 
crual benefits in the same manner provided for 
certain officers and employees of the Central In- 
telligence Agency in section 303 of the Central 
Intelligence Agency Retirement Act (50 U.S.C. 
2153) and in section 18 of the Central Intelligence 
Agency Act of 1949 (50 U.S.C. 403r). 

(b) The authority of the Secretary of Defense 
to make payments under subsection (a) is effec- 
tive for any fiscal year only to the extent that 
appropriated funds are available for such pur- 
pose. 

(c) Regulations prescribed under subsection (a) 
may not take effect until the Secretary of De- 
fense has submitted such regulations to — 

(1) the Committee on Armed Services and 
the Select Committee on Intelligence of the 
Senate; and 

(2) the Committee on Armed Services and 
the Permanent Select Committee on Intel- 
ligence of the House of Representatives. 

(d) Subsection (a) applies to civilian personnel 
of the Department of Defense who — 

(1) are United States nationals; 

(2) in the case of employees of the Defense 
Intelligence Agency, are assigned to duty out- 
side the United States and, in the case of other 
employees, are assigned to Defense Attache 
Offices or Defense Intelligence Agency Liaison 
Offices outside the United States; and 

(3) are designated by the Secretary of De- 
fense for the purposes of subsection (a). 

(Added Pub. L. 98-215, title V, § 501(a), Dec. 9, 
1983, 97 Stat. 1478, §192; renumbered §1605 and 



amended Pub. L. 99-145, title XIII, § 1302(a)(1), 
Nov. 8, 1985, 99 Stat. 737; Pub. L. 99-335, title V, 
§ 507(b), June 6, 1986, 100 Stat. 628; Pub. L. 99-569, 
title V, §501, Oct. 27, 1986, 100 Stat. 3198; Pub. L. 
101-193, title V, § 505(a), Nov. 30, 1989, 103 Stat. 
1709; Pub. L. 102-496, title VIII, § 803(d), Oct. 24, 
1992, 106 Stat. 3253; Pub. L. 103-160, div. A, title 
XI, § 1182(a)(3), Nov. 30, 1993, 107 Stat. 1771; Pub. 
L. 104-93, title V, § 502(a), Jan. 6, 1996, 109 Stat. 
972; Pub. L. 104-201, div. A, title XVI, § 1633(c)(1), 
Sept. 23, 1996, 110 Stat. 2751; Pub. L. 106-65, div. 
A, title X, §1067(1), Oct. 5, 1999, 113 Stat. 774.) 

Amendments 

1999— Subsec. (c)(2). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996 — Pub. L. 104-201 substituted "assigned outside 
the United States" for "of the Defense Intelligence 
Agency" in section catchline. 

Subsec. (a). Pub. L. 104-93, § 502(a)(1), designated first 
sentence of existing text as par. (1) and substituted 
"described in subsection (d)" for "of the Department of 
Defense who are United States nationals, who are as- 
signed to Defense Attache Offices and Defense Intel- 
ligence Agency Liaison Offices outside the United 
States, and who are designated by the Secretary of De- 
fense for the purposes of this subsection,", and des- 
ignated second sentence of existing text as par. (2). 

Subsec. (c). Pub. L. 104-93, § 502(a)(2), added subsec. (c) 
and struck out former subsec. (c) which read as follows: 
"Regulations issued pursuant to subsection (a) shall be 
submitted to the Committee on Armed Services and 
the Permanent Select Committee on Intelligence of the 
House of Representatives and the Committee on Armed 
Services and the Select Committee on Intelligence of 
the Senate before such regulations take effect." 

Subsec. (d). Pub. L. 104-93, § 502(a)(3), added subsec. 
(d). 

1993— Subsec. (a). Pub. L. 103-160 substituted "(50 
U.S.C. 2153)" for "(50 U.S.C. 403 note)". 

1992— Subsec. (a). Pub. L. 102-496 substituted "the 
Central Intelligence Agency Retirement Act" for "the 
Central Intelligence Agency Retirement Act of 1964 for 
Certain Employees" and inserted "(50 U.S.C. 403r)" 
after "the Central Intelligence Agency Act of 1949". 

1989 — Subsec. (a). Pub. L. 101-193 struck out "who are 
subject to chapter 84 of title 5," after "such civilian 
personnel" in last sentence and inserted reference to 
section 18 of the Central Intelligence Agency Act of 
1949. 

1986— Subsec. (a). Pub. L. 99-569 inserted reference to 
par. (5) of section 901 of the Foreign Service Act of 1980 
(22 U.S.C. 4081(5)). 

Pub. L. 99-335 inserted provision authorizing the Sec- 
retary to provide to any civilian personnel subject to 
chapter 84 of title 5 special retirement accrual benefits 
in the same manner provided for certain officers and 
employees of the Central Intelligence Agency in sec- 
tion 303 of the Central Intelligence Agency Retirement 
Act of 1964 for Certain Employees. 

1985— Subsec. (a). Pub. L. 99-145, § 1302(a)(1)(A), (B), 
struck out references to Director of the Defense Intel- 
ligence Agency and to military personnel, substituted 
"sections 705 and 903" for "under sections 903, 705, and 
2308", and substituted "(22 U.S.C. 4081(2), (3), (4), (6), (7), 
(8), and (13), 4025, 4083) and under section 5924(4) of title 
5." for "(22 U.S.C. 4025; 22 U.S.C. 4081(2), (3), (4), (6), (7), 
(8), and (13); 22 U.S.C. 4083; 5 U.S.C. 5924(4))." 

Subsec. (b). Pub. L. 99-145, § 1302(a)(1)(A), struck out 
reference to Director of the Defense Intelligence Agen- 
cy. 

Subsecs. (c), (d). Pub. L. 99-145, § 1302(a)(1)(C), struck 
out subsec. (c) which read as follows: "Members of the 
Armed Forces may not receive benefits under both sub- 
section (a) and title 37, United States Code, for the 
same purpose. The Secretary of Defense shall prescribe 
such regulations as may be necessary to carry out this 
subsection.", and redesignated former subsec. (d) as (c). 
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Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1635 of Pub. L. 104-201, set out as a note 
under section 1593 of this title. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102^96 effective on first day 
of fourth month beginning after Oct. 24, 1992, see sec- 
tion 805 of Pub. L. 102-496, set out as a note under sec- 
tion 2001 of Title 50, War and National Defense. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-335 effective Jan. 1, 1987, 
see section 702(a) of Pub. L. 99-335, set out as an Effec- 
tive Date note under section 8401 of Title 5, Govern- 
ment Organization and Employees. 

§ 1606. Defense Intelligence Senior Executive 
Service 

(a) Establishment. — The Secretary of Defense 
may establish a Defense Intelligence Senior Ex- 
ecutive Service for defense intelligence posi- 
tions established pursuant to section 1601(a) of 
this title that are equivalent to Senior Execu- 
tive Service positions. The number of positions 
in the Defense Intelligence Senior Executive 
Service may not exceed 594. 

(b) Regulations Consistent With Title 5 
Provisions. — The Secretary of Defense shall pre- 
scribe regulations for the Defense Intelligence 
Senior Executive Service which are consistent 
with the requirements set forth in sections 3131, 
3132(a)(2), 3396(c), 3592, 3595(a), 5384, and 6304 of 
title 5, subsections (a), (b), and (c) of section 7543 
of such title (except that any hearing or appeal 
to which a member of the Defense Intelligence 
Senior Executive Service is entitled shall be 
held or decided pursuant to those regulations), 
and subchapter II of chapter 43 of such title. To 
the extent that the Secretary determines it 
practicable to apply to members of, or appli- 
cants for, the Defense Intelligence Senior Execu- 
tive Service other provisions of title 5 that 
apply to members of, or applicants for, the Sen- 
ior Executive Service, the Secretary shall also 
prescribe regulations to implement those provi- 
sions with respect to the Defense Intelligence 
Senior Executive Service. 

(c) Award of Rank to Members of the De- 
fense Intelligence Senior Executive Serv- 
ice. — The President, based on the recommenda- 
tions of the Secretary of Defense, may award a 
rank referred to in section 4507 of title 5 to 
members of the Defense Intelligence Senior Ex- 
ecutive Service. The award of such rank shall be 
made in a manner consistent with the provisions 
of that section. 

(d) Performance Appraisals. — (1) The De- 
fense Intelligence Senior Executive Service 
shall be subject to a performance appraisal sys- 
tem which, as designed and applied, is certified 
by the Secretary of Defense under section 5307 of 
title 5 as making meaningful distinctions based 
on relative performance. 

(2) The performance appraisal system applica- 
ble to the Defense Intelligence Senior Executive 
Service under paragraph (1) may be the same 
performance appraisal system that is estab- 
lished and implemented within the Department 
of Defense for members of the Senior Executive 
Service. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(b), Sept. 23, 1996, 110 Stat. 2747; amended 



Pub. L. 106-398, §1 [[div. A], title XI, §1142], Oct. 
30, 2000, 114 Stat. 1654, 1654A-319; Pub. L. 107-107, 
div. A, title XI, §1121, Dec. 28, 2001, 115 Stat. 1242; 
Pub. L. 108-375, div. A, title XI, § 1103(b), Oct. 28, 
2004, 118 Stat. 2073; Pub. L. 109-163, div. A, title 
XI, §1125, Jan. 6, 2006, 119 Stat. 3454.) 

Prior Provisions 

A prior section 1606 was renumbered section 1622 of 
this title. 

Provisions similar to those in this section were con- 
tained in sections 1590(f), (g) and 1601(a)-(c) of this title 
prior to repeal by Pub. L. 104-201, §§ 1632(a)(3), 1633(a). 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "594" for 
"544". 

2004— Subsec. (d). Pub. L. 108-375 added subsec. (d). 

2001— Subsec. (a). Pub. L. 107-107 substituted "544" for 
"517". 

2000— Subsec. (a). Pub. L. 106-398 substituted "517" for 
"492". 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1607. Intelligence Senior Level positions 

(a) Designation of Positions.— The Secretary 
of Defense may designate as an Intelligence Sen- 
ior Level position any defense intelligence posi- 
tion that, as determined by the Secretary — 

(1) is classifiable above grade GS-15 of the 
General Schedule; 

(2) does not satisfy functional or program 
management criteria for being designated a 
Defense Intelligence Senior Executive Service 
position; and 

(3) has no more than minimal supervisory 
responsibilities. 

(b) Regulations. — Subsection (a) shall be car- 
ried out in accordance with regulations pre- 
scribed by the Secretary of Defense. 

(c) Award of Rank to Employees in Intel- 
ligence Senior Level Positions. — The Presi- 
dent, based on the recommendations of the Sec- 
retary of Defense, may award a rank referred to 
in section 4507a of title 5 to employees in Intel- 
ligence Senior Level positions designated under 
subsection (a). The award of such rank shall be 
made in a manner consistent with the provisions 
of that section. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(b), Sept. 23, 1996, 110 Stat. 2747; amended 
Pub. L. 107-306, title V, §503, Nov. 27, 2002, 116 
Stat. 2407.) 

References in Text 

Grade GS-15 of the General Schedule, referred to in 
subsec. (a)(1), is set out under section 5332 of Title 5, 
Government Organization and Employees. 

Prior Provisions 

A prior section 1607 was renumbered section 424 of 
this title. 

Provisions similar to those in this section were con- 
tained in section 1604(f)(1), (3) of this title prior to re- 
peal by Pub. L. 104-201, § 1632(a)(3). 

Amendments 

2002— Subsec. (c). Pub. L. 107-306 added subsec. (c). 
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Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1608. Time-limited appointments 

(a) Authority for Time-Limited Appoint- 
ments. — The Secretary of Defense may by regu- 
lation authorize appointing officials to make 
time-limited appointments to defense intel- 
ligence positions specified in the regulations. 

(b) Review of Use of Authority. — The Sec- 
retary of Defense shall review each time-limited 
appointment in a defense intelligence position 
at the end of the first year of the period of the 
appointment and determine whether the ap- 
pointment should be continued for the remain- 
der of the period. The continuation of a time- 
limited appointment after the first year shall be 
subject to the approval of the Secretary. 

(c) Condition on Permanent Appointment to 
Defense Intelligence Senior Executive Serv- 
ice. — An employee serving in a defense intel- 
ligence position pursuant to a time-limited ap- 
pointment is not eligible for a permanent ap- 
pointment to a Defense Intelligence Senior Ex- 
ecutive Service position (including a position in 
which the employee is serving) unless the em- 
ployee is selected for the permanent appoint- 
ment on a competitive basis. 

(d) Time-Limited Appointment Defined. — In 
this section, the term "time-limited appoint- 
ment" means an appointment (subject to the 
condition in subsection (b)) for a period not to 
exceed two years. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(b), Sept. 23, 1996, 110 Stat. 2748.) 

Prior Provisions 

A prior section 1608 was renumbered section 1623 of 
this title. 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1609. Termination of defense intelligence em- 
ployees 

(a) Termination Authority. — Notwithstand- 
ing any other provision of law, the Secretary of 
Defense may terminate the employment of any 
employee in a defense intelligence position if 
the Secretary — 

(1) considers that action to be in the inter- 
ests of the United States; and 

(2) determines that the procedures pre- 
scribed in other provisions of law that author- 
ize the termination of the employment of such 
employee cannot be invoked in a manner con- 
sistent with the national security. 

(b) Finality. — A decision by the Secretary of 
Defense to terminate the employment of an em- 
ployee under this section is final and may not be 
appealed or reviewed outside the Department of 
Defense. 

(c) Notification to Congressional Commit- 
tees. — Whenever the Secretary of Defense ter- 
minates the employment of an employee under 
the authority of this section, the Secretary shall 



promptly notify the congressional oversight 
committees of such termination. 

(d) Preservation of Right To Seek Other 
Employment. — Any termination of employment 
under this section does not affect the right of 
the employee involved to seek or accept employ- 
ment with any other department or agency of 
the United States if that employee is declared 
eligible for such employment by the Director of 
the Office of Personnel Management. 

(e) Limitation on Delegation. — The authority 
of the Secretary of Defense under this section 
may be delegated only to the Deputy Secretary 
of Defense, the head of an intelligence compo- 
nent of the Department of Defense (with respect 
to employees of that component), or the Sec- 
retary of a military department (with respect to 
employees of that department). An action to 
terminate employment of such an employee by 
any such official may be appealed to the Sec- 
retary of Defense. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(b), Sept. 23, 1996, 110 Stat. 2748.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 1590(e) and 1604(e) of this title prior 
to repeal by Pub. L. 104-201, §§ 1632(a)(3), 1633(a). 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1610. Reductions and other adjustments in 
force 

(a) In General. — The Secretary of Defense 
shall prescribe regulations for the separation of 
employees in defense intelligence positions, in- 
cluding members of the Defense Intelligence 
Senior Executive Service and employees in In- 
telligence Senior Level positions, during a re- 
duction in force or other adjustment in force. 
The regulations shall apply to such a reduction 
in force or other adjustment in force notwith- 
standing sections 3501(b) and 3502 of title 5. 

(b) Matters To Be Given Effect. — The regu- 
lations shall give effect to the following: 

(1) Tenure of employment. 

(2) Military preference, subject to sections 
3501(a)(3) and 3502(b) of title 5. 

(3) The veteran's preference under section 
3502(b) of title 5. 

(4) Performance. 

(5) Length of service computed in accordance 
with the second sentence of section 3502(a) of 
title 5. 

(c) Regulations Relating to Defense Intel- 
ligence SES. — The regulations relating to re- 
moval from the Defense Intelligence Senior Ex- 
ecutive Service in a reduction in force or other 
adjustment in force shall be consistent with sec- 
tion 3595(a) of title 5. 

(d) Right of Appeal.— (1) The regulations 
shall provide a right of appeal regarding a per- 
sonnel action under the regulations. The appeal 
shall be determined within the Department of 
Defense. An appeal determined at the highest 
level provided in the regulations shall be final 
and not subject to review outside the Depart- 
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ment of Defense. A personnel action covered by 
the regulations is not subject to any other pro- 
vision of law that provides appellate rights or 
procedures. 

(2) Notwithstanding paragraph (1), a pref- 
erence eligible referred to in section 7511(a)(1)(B) 
of title 5 may elect to have an appeal of a per- 
sonnel action taken against the preference eligi- 
ble under the regulation determined by the 
Merit Systems Protection Board instead of hav- 
ing the appeal determined within the Depart- 
ment of Defense. Section 7701 of title 5 shall 
apply to any such appeal to the Merit Systems 
Protection Board. 

(e) Consultation With 0PM.— Regulations 
under this section shall be prescribed in con- 
sultation with the Director of the Office of Per- 
sonnel Management. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(b), Sept. 23, 1996, 110 Stat. 2749.) 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§1611. Postemployment assistance: certain termi- 
nated intelligence employees 

(a) Authority. — Subject to subsection (c), the 
Secretary of Defense may, in the case of any in- 
dividual who is a qualified former intelligence 
employee, use appropriated funds — 

(1) to assist that individual in finding and 
qualifying for employment other than in a de- 
fense intelligence position; 

(2) to assist that individual in meeting the 
expenses of treatment of medical or psycho- 
logical disabilities of that individual; and 

(3) to provide financial support to that indi- 
vidual during periods of unemployment. 

(b) Qualified Former Intelligence Employ- 
ees. — For purposes of this section, a qualified 
former intelligence employee is an individual 
who was employed as a civilian employee of the 
Department of Defense in a sensitive defense in- 
telligence position — 

(1) who has been found to be ineligible for 
continued access to information designated as 
"Sensitive Compartmented Information" and 
employment in a defense intelligence position; 
or 

(2) whose employment in a defense intel- 
ligence position has been terminated. 

(c) Conditions. — Assistance may be provided 
to a qualified former intelligence employee 
under subsection (a) only if the Secretary deter- 
mines that such assistance is essential to — 

(1) maintain the judgment and emotional 
stability of the qualified former intelligence 
employee; and 

(2) avoid circumstances that might lead to 
the unlawful disclosure of classified informa- 
tion to which the qualified former intelligence 
employee had access. 

(d) Duration of Assistance.— Assistance may 
not be provided under this section in the case of 
any individual after the end of the five-year pe- 
riod beginning on the date of the termination of 
the employment of the individual in a defense 
intelligence position. 



(Added Pub. L. 103-359, title VIII, § 806(a)(1), Oct. 
14, 1994, 108 Stat. 3441, §1599; amended Pub. L. 
104-106, div. A, title XV, §1502(a)(ll), Feb. 10, 
1996, 110 Stat. 503; renumbered §1611 and amend- 
ed Pub. L. 104-201, div. A, title XVI, § 1632(c), 
Sept. 23, 1996, 110 Stat. 2749; Pub. L. 106-65, div. 
A, title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; 
Pub. L. 106-398, §1 [[div. A], title XI, § 1141(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-318; Pub. L. 

107- 107, div. A, title X, § 1048(a)(15), Dec. 28, 2001, 
115 Stat. 1223; Pub. L. 107-306, title VIII, 
§ 811(b)(4)(B), Nov. 27, 2002, 116 Stat. 2423; Pub. L. 

108- 177, title III, § 361(h), Dec. 13, 2003, 117 Stat. 
2625.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1604(e)(4) of this title and in section 17 
of Pub. L. 86-36 as added by Pub. L. 102-88, title V, §503, 
Aug. 14, 1991, 105 Stat. 436, set out as a note under sec- 
tion 402 of Title 50, War and National Defense, prior to 
repeal by Pub. L. 103-359, § 806(b). 

Amendments 

2003— Subsec. (e). Pub. L. 108-177 struck out heading 
and text of subsec. (e). Text read as follows: 

"(1) The Secretary of Defense shall submit to the con- 
gressional committees specified in paragraph (3) an an- 
nual report with respect to any expenditure made 
under this section. 

"(2) In the case of a report required to be submitted 
under paragraph (1) to the Select Committee on Intel- 
ligence of the Senate and the Permanent Select Com- 
mittee on Intelligence of the House of Representatives, 
the date for the submittal of such report shall be as 
provided in section 507 of the National Security Act of 
1947. 

"(3) The committees referred to in paragraph (1) are 
the following: 

"(A) The Committee on Armed Services, the Com- 
mittee on Appropriations, and the Permanent Select 
Committee on Intelligence of the House of Represent- 
atives. 

"(B) The Committee on Armed Services, the Com- 
mittee on Appropriations, and the Select Committee 
on Intelligence of the Senate." 

2002— Subsec. (e)(1). Pub. L. 107-306, §811(b)(4)(B)(i), 
substituted "paragraph (3)" for "paragraph (2)". 

Subsec. (e)(2), (3). Pub. L. 107-306, §811(b)(4)(B)(ii), 
(iii), added par. (2) and redesignated former par. (2) as 
(3). 

2001— Subsec. (d). Pub. L. 107-107 struck out "with" 
before "in a defense intelligence position". 

2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
XI, §1141(b)(l)], substituted "a defense intelligence po- 
sition" for "an intelligence component of the Depart- 

OTGnt of T~) Rf fill SfV ' 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1141(b)(2)], substituted "sensitive defense intelligence 
position" for "sensitive position in an intelligence 
component of the Department of Defense" in introduc- 
tory provisions and "in a defense intelligence position" 
for "with the intelligence component" in pars. (1) and 
(2). 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1141(b)(3)], substituted "in a defense intelligence posi- 
tion" for "an intelligence component of the Depart- 
ment of Defense". 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title XI, 
§ 1141(b)(4)], struck out heading and text of subsec. (f). 
Text read as follows: "In this section, the term 'intel- 
ligence component of the Department of Defense' in- 
cludes the National Reconnaissance Office and any in- 
telligence component of a military department." 

1999— Subsec. (e)(2)(A). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Pub. L. 104-201 renumbered section 1599 of this 
title as this section. 
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Subsec. (e)(2)(A). Pub. L. 104-106, §1502(a)(ll)(A), sub- 
stituted "The Committee on National Security, the 
Committee on Appropriations," for "The Committees 
on Armed Services and Appropriations". 

Subsec. (e)(2)(B). Pub. L. 104-106, §1502(a)(ll)(B), sub- 
stituted "The Committee on Armed Services, the Com- 
mittee on Appropriations," for "The Committees on 
Armed Services and Appropriations". 

Subsec. (f). Pub. L. 104-201 substituted "includes the 
National Reconnaissance Office and any intelligence 
component of a military department." for "means any 
of the following-: 

"(1) The National Security Agency. 

"(2) The Defense Intelligence Agency. 

"(3) The National Reconnaissance Office. 

"(4) The Central Imagery Office. 

"(5) The intelligence components of any of the mili- 
tary departments." 

Effective Date of 2003 Amendment 

Pub. L. 108-177, title III, §361(n), Dec. 13, 2003, 117 
Stat. 2626, provided that: "The amendments made by 
this section [amending this section, section 1681b of 
Title 15, Commerce and Trade, and sections 402a, 403-5, 
404g, 404i, 415b, and 2366 of Title 50, War and National 
Defense, repealing section 540C of Title 28, Judiciary 
and Judicial Procedure, and section 404n-3 of Title 50, 
and repealing provisions set out as a note under section 
402a of Title 50] shall take effect on December 31, 2003." 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1635 of Pub. L. 104-201, set out as a note 
under section 1593 of this title. 

§ 1612. Merit system principles and civil service 
protections: applicability 

(a) Applicability of Merit System Prin- 
ciples.— Section 2301 of title 5 shall apply to the 
exercise of authority under this subchapter 
(other than sections 1605 and 1611). 

(b) Civil Service Protections.— (1) If, in the 
case of a position established under authority 
other than section 1601(a)(1) of this title that is 
reestablished as an excepted service position 
under that section, the provisions of law re- 
ferred to in paragraph (2) applied to the person 
serving in that position immediately before the 
position is so reestablished and such provisions 
of law would not otherwise apply to the person 
while serving in the position as so reestablished, 
then such provisions of law shall, subject to 
paragraph (3), continue to apply to the person 
with respect to service in that position for as 
long as the person continues to serve in the posi- 
tion without a break in service. 

(2) The provisions of law referred to in para- 
graph (1) are the following provisions of title 5: 

(A) Section 2302, relating to prohibited per- 
sonnel practices. 

(B) Chapter 75, relating to adverse actions. 

(3) (A) Notwithstanding any provision of chap- 
ter 75 of title 5, an appeal of an adverse action 
by an individual employee covered by paragraph 
(1) shall be determined within the Department 
of Defense if the employee so elects. 

(B) The Secretary of Defense shall prescribe 
the procedures for initiating and determining 
appeals of adverse actions pursuant to elections 
made under subparagraph (A). 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(d), Sept. 23, 1996, 110 Stat. 2750.) 



Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1613. Miscellaneous provisions 

(a) Collective Bargaining Agreements. — 
Nothing in sections 1601 through 1603 and 1606 
through 1610 may be construed to impair the 
continued effectiveness of a collective bargain- 
ing agreement with respect to an agency or of- 
fice that is a successor to an agency or office 
covered by the agreement before the succession. 

(b) Notice to Congress of Regulations. — The 
Secretary of Defense shall notify Congress of 
any regulations prescribed to carry out this sub- 
chapter (other than sections 1605 and 1611). Such 
notice shall be provided by submitting a copy of 
the regulations to the congressional oversight 
committees not less than 60 days before such 
regulations take effect. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(d), Sept. 23, 1996, 110 Stat. 2750; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(32), Nov. 
18, 1997, 111 Stat. 1902.) 

Amendments 

1997— Subsec. (a). Pub. L. 105-85 substituted "1603" for 
"1604". 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

§ 1614. Definitions 

In this subchapter: 

(1) The term "defense intelligence position" 
means a civilian position as an intelligence of- 
ficer or intelligence employee of the Depart- 
ment of Defense. 

(2) The term "intelligence component of the 
Department of Defense" means any of the fol- 
lowing: 

(A) The National Security Agency. 

(B) The Defense Intelligence Agency. 

(C) The National Geospatial-lntelligence 
Agency. 

(D) Any other component of the Depart- 
ment of Defense that performs intelligence 
functions and is designated by the Secretary 
of Defense as an intelligence component of 
the Department of Defense. 

(E) Any successor to a component specified 
in, or designated pursuant to, this para- 
graph. 

(3) The term "congressional oversight com- 
mittees" means — 

(A) the Committee on Armed Services and 
the Select Committee on Intelligence of the 
Senate; and 

(B) the Committee on Armed Services and 
the Permanent Select Committee on Intel- 
ligence of the House of Representatives. 

(4) The term "excepted service" has the 
meaning given such term in section 2103 of 
title 5. 

(5) The term "preference eligible" has the 
meaning given such term in section 2108(3) of 
title 5. 
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(6) The term "Senior Executive Service posi- 
tion" has the meaning given such term in sec- 
tion 3132(a)(2) of title 5. 

(7) The term "collective bargaining agree- 
ment" has the meaning given such term in 
section 7103(8) of title 5. 

(Added Pub. L. 104-201, div. A, title XVI, 
§ 1632(d), Sept. 23, 1996, 110 Stat. 2750; amended 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 106-398, §1 [[div. A], 
title XI, § 1141(c)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-319; Pub. L. 108-136, div. A, title IX, 
§ 921(d)(7), Nov. 24, 2003, 117 Stat. 1569.) 

Amendments 

2003— Par. (2)(C). Pub. L. 108-136 substituted "Na- 
tional Geospatial-Intelligence Agency" for "National 
Imagery and Mapping Agency". 

2000— Par. (1). Pub. L. 106-398 substituted "of the De- 
partment of Defense" for "of an intelligence compo- 
nent of the Department of Defense or of a military de- 
partment". 

1999— Par. (3)(B). Pub. L. 106-65 substituted "Commit- 
tee on Armed Services" for "Committee on National 
Security". 

Effective Date 

Section effective Oct. 1, 1996, see section 1635 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 1593 of this title. 

SUBCHAPTER II— DEFENSE INTELLIGENCE 
AGENCY PERSONNEL 

Sec. 

1621. Defense Intelligence Agency merit pay sys- 

tem. 

1622. Uniform allowance: civilian employees. 

1623. Financial assistance to certain employees in 

acquisition of critical skills. 

§ 1621. Defense Intelligence Agency merit pay 
system 

The Secretary of Defense may by regulation 
establish a merit pay system for such employees 
of the Defense Intelligence Agency as the Sec- 
retary considers appropriate. The merit pay sys- 
tem shall be designed to carry out purposes con- 
sistent with those set forth in section 5401 of 
title 5, as in effect on October 31, 1993. 

(Added Pub. L. 97-89, title VII, § 701(a)(1), Dec. 4, 
1981, 95 Stat. 1160, §1602; amended Pub. L. 98-615, 
title II, § 204(b), Nov. 8, 1984, 98 Stat. 3216; Pub. L. 
103-89, § 3(b)(3)(A), Sept. 30, 1993, 107 Stat. 982; 
Pub. L. 103-359, title V, § 501(b)(1)(C), Oct. 14, 
1994, 108 Stat. 3428; renumbered §1621 and amend- 
ed Pub. L. 104-201, div. A, title XVI, §§ 1632(a)(1), 
1633(d), Sept. 23, 1996, 110 Stat. 2745, 2752.) 

References in Text 

Section 5401 of title 5, referred to in text, was re- 
pealed by Pub. L. 103-89, § 3(a)(1), (c), Sept. 30, 1993, 107 
Stat. 981, eff. Nov. 1, 1993. 

Prior Provisions 

A prior section 1621, added Pub. L. 99-145, title IX, 
§ 924(a)(1), Nov. 8, 1985, 99 Stat. 697; amended Pub. L. 
99-433, title I, § 110(g)(2), Oct. 1, 1986, 100 Stat. 1004; Pub. 
L. 100-26, § 7(c)(2), (k)(2), Apr. 21, 1987, 101 Stat. 280, 284; 
Pub. L. 101-189, div. A, title VIII, § 853(c)(1), Nov. 29, 
1989, 103 Stat. 1518, defined "program manager", "pro- 
curement command", and "major defense acquisition 
program", prior to repeal by Pub. L. 101-510, div. A, 
title XII, § 1207(c)(4), Nov. 5, 1990, 104 Stat. 1665; Pub. L. 



102-190, div. A, title X, § 1061(a)(26)(C)(i), Dec. 5, 1991, 105 
Stat. 1474, effective Oct. 1, 1993. 

Amendments 

1996— Pub. L. 104-201 renumbered section 1602 of this 
title as this section and struck out "and Central Im- 
agery Office" after "Intelligence Agency". 

1994 — Pub. L. 103-359 inserted "and Central Imagery 
Office" after "Defense Intelligence Agency". 

1993— Pub. L. 103-89 inserted ", as in effect on October 
31, 1993". 

1984— Pub. L. 98-615 substituted "section 5401 of title 
5" for "section 5401(a) of title 5". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 1635 of Pub. L. 104-201, set out as a note 
under section 1593 of this title. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103-89, set out as a note under 
section 3372 of Title 5, Government Organization and 
Employees. 

Effective Date of 1984 Amendment 

Section 205 of Pub. L. 98-615 provided that amend- 
ment by Pub. L. 98-615 was effective Oct. 1, 1984, and ap- 
plicable with respect to pay periods commencing on or 
after that date, with certain exceptions and qualifica- 
tions. 

Effective Date 

Section 806 of Pub. L. 97-89 provided that: "The 
amendments made by titles V, VI, and VII and by this 
title [enacting this chapter and section 403m of Title 50, 
War and National Defense, amending sections 2108, 6304, 
and 8336 of Title 5, Government Organization and Em- 
ployees, and sections 403e, 403f, and 405 of Title 50, en- 
acting provisions set out as notes under this section 
and section 402 of Title 50, and amending provisions set 
out as notes under section 402 of Title 50] shall take ef- 
fect as of October 1, 1981." 

§ 1622. Uniform allowance: civilian employees 

(a) The Secretary of Defense may pay an al- 
lowance under this section to any civilian em- 
ployee of the Defense Intelligence Agency who — 

(1) is assigned to a Defense Attache Office 
outside the United States; and 

(2) is required by regulation to wear a pre- 
scribed uniform in performance of official du- 
ties. 

(b) Notwithstanding section 5901(a) of title 5, 
the amount of any such allowance shall be the 
greater of the following: 

(1) The amount provided for employees of 
the Department of State assigned to positions 
outside the United States and required by reg- 
ulation to wear a prescribed uniform in per- 
formance of official duties. 

(2) The maximum allowance provided under 
section 1593(b) of this title. 

(c) An allowance paid under this section shall 
be treated in the same manner as is provided in 
subsection (c) of section 5901 of title 5 for an al- 
lowance paid under that section. 

(Added Pub. L. 100-178, title VI, § 601(a), Dec. 2, 
1987, 101 Stat. 1015, §1606; amended Pub. L. 
101-189, div. A, title III, § 336(b), Nov. 29, 1989, 103 
Stat. 1419; renumbered §1622, Pub. L. 104-201, div. 
A, title XVI, § 1632(a)(2), Sept. 23, 1996, 110 Stat. 
2745.) 
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Prior Provisions 

A prior section 1622, added Pub. L. 99-145, title IX, 
§ 924(a)(1), Nov. 8, 1985, 99 Stat. 698; amended Pub. L. 
99-500, § 101(c) [title X, §933], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-161; Pub. L. 99-591, §101(c) [title X, §933], 
Oct. 30, 1986, 100 Stat. 3341-82, 3341-161; Pub. L. 99-661, 
div. A, title IX, formerly title IV, §933, Nov. 14, 1986, 100 
Stat. 3940, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; Pub. L. 101-189, div. A, title 
VIII, § 853(c)(2), Nov. 29, 1989, 103 Stat. 1518, related to 
education, training, and experience requirements for 
persons assigned as program managers of major defense 
acquisition programs, prior to repeal by Pub. L. 101-510, 
div. A, title XII, § 1207(c)(1), Nov. 5, 1990, 104 Stat. 1665, 
effective Oct. 1, 1991. 

Amendments 

1996— Pub. L. 104-201 renumbered section 1606 of this 
title as this section. 

1989— Subsec. (b)(2). Pub. L. 101-189 substituted "The 
maximum allowance provided under section 1593(b) of 
this title" for "$360 per year". 

Effective Date of 1989 Amendment 

Amendment by Pub. L. 101-189 effective Jan. 1, 1990, 
see section 336(c) of Pub. L. 101-189, set out as an Effec- 
tive Date note under section 1593 of this title. 

§ 1623. Financial assistance to certain employees 
in acquisition of critical skills 

(a) The Secretary of Defense shall establish an 
undergraduate training program with respect to 
civilian employees of the Defense Intelligence 
Agency that is similar in purpose, conditions, 
content, and administration to the program 
which the Secretary of Defense is authorized to 
establish under section 16 of the National Secu- 
rity Agency Act of 1959 (50 U.S.C. 402 note) for 
civilian employees of the National Security 
Agency. 

(b) Any payments made by the Secretary to 
carry out the program required to be established 
by subsection (a) may be made in any fiscal year 
only to the extent that appropriated funds are 
available for that purpose. 

(Added Pub. L. 101-193, title V, § 507(a)(1), Nov. 
30, 1989, 103 Stat. 1709, §1608; renumbered §1623, 
Pub. L. 104-201, div. A, title XVI, § 1632(a)(2), 
Sept. 23, 1996, 110 Stat. 2745.) 

Prior Provisions 

A prior section 1623, added Pub. L. 99-145, title IX, 
§ 924(a)(1), Nov. 8, 1985, 99 Stat. 698; amended Pub. L. 
99-661, div. A, title XIII, §1343(a)(10), Nov. 14, 1986, 100 
Stat. 3993; Pub. L. 100-26, §7(j)(4), Apr. 21, 1987, 101 Stat. 
283; Pub. L. 101-189, div. A, title VIII, § 853(c)(3), Nov. 29, 
1989, 103 Stat. 1519, related to education, training, and 
experience requirements for general and flag officers 
assigned to a procurement command, prior to repeal by 
Pub. L. 101-510, div. A, title XII, § 1207(c)(3), Nov. 5, 1990, 
104 Stat. 1665, effective Oct. 1, 1992. 

A prior section 1624, added Pub. L. 99-145, title IX, 
§ 924(a)(1), Nov. 8, 1985, 99 Stat. 698, required a training 
program for quality assurance personnel, prior to re- 
peal by Pub. L. 101-510, div. A, title XII, § 1207(c)(4), 
Nov. 5, 1990, 104 Stat. 1665; Pub. L. 102-190, div. A, title 
X, §1061(a)(26)(C)(i), Dec. 5, 1991, 105 Stat. 1474, effective 
Oct. 1, 1993. 

Amendments 

1996— Pub. L. 104-201 renumbered section 1608 of this 
title as this section. 

Effective Date 

Section 507(b) of Pub. L. 101-193 provided that: "Sec- 
tion 1608 [now 1623] of title 10, United States Code, as 



added by subsection (a), shall take effect on the date of 
enactment of this Act [Nov. 30, 1989]." 

CHAPTER 87— DEFENSE ACQUISITION 
WORKFORCE 



Subchapter Sec. 

I. General Authorities and Responsibil- 

ities 1701 

II. Defense Acquisition Positions 1721 

III. Acquisition Corps 1731 

IV. Education and Training 1741 

V. General Management Provisions 1761 



Amendments 

1991— Pub. L. 102-25, title VII, § 704(b)(1), Apr. 6, 1991, 
105 Stat. 119, made technical amendment to directory 
language of Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1638, which enacted this chapter. 

SUBCHAPTER I— GENERAL AUTHORITIES 
AND RESPONSIBILITIES 

Sec. 

1701. Management policies. 

1701a. Management for acquisition workforce excel- 
lence. 

1702. Under Secretary of Defense for Acquisition, 

Technology, and Logistics: authorities and 
responsibilities. 
[1703. Repealed.] 

1704. Service acquisition executives: authorities 

and responsibilities. 

1705. Department of Defense Acquisition Workforce 

Development Fund. 
[1706, 1707. Repealed.] 

Amendments 

2011— Pub. L. 111-383, div. A, title VIII, § 871(b), Jan. 7, 
2011, 124 Stat. 4300, added item 1701a. 

2008— Pub. L. 110-181, div. A, title VIII, § 852(a)(2), Jan. 
28, 2008, 122 Stat. 250, added item 1705. 

2003— Pub. L. 108-136, div. A, title VIII, §836(1), Nov. 
24, 2003, 117 Stat. 1551, struck out items 1703 "Director 
of Acquisition Education, Training, and Career Devel- 
opment", 1705 "Directors of Acquisition Career Man- 
agement in the military departments", 1706 "Acquisi- 
tion career program boards", and 1707 "Personnel in 
the Office of the Secretary of Defense and in the De- 
fense Agencies". 

2001— Pub. L. 107-107, div. A, title X, § 1048(b)(3)(B), 
Dec. 28, 2001, 115 Stat. 1225, substituted "Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics: authorities and responsibilities" for "Under 
Secretary of Defense for Acquisition and Technology: 
authorities and responsibilities" in item 1702. 

1993— Pub. L. 103-160, div. A, title IX, § 904(d)(2), Nov. 
30, 1993, 107 Stat. 1728, inserted "and Technology" after 
"Acquisition" in item 1702. 

§ 1701. Management policies 

(a) Policies and Procedures.— The Secretary 
of Defense shall establish policies and proce- 
dures for the effective management (including 
accession, education, training, and career devel- 
opment) of persons serving in acquisition posi- 
tions in the Department of Defense. 

(b) Uniform Implementation.— The Secretary 
shall ensure that, to the maximum extent prac- 
ticable, acquisition workforce policies and pro- 
cedures established in accordance with this 
chapter are uniform in their implementation 
throughout the Department of Defense. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1638.) 

Effective Date 

Section 1211 of title XII of Pub. L. 101-510 provided 
that: "Except as otherwise provided in this title [see 
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Short Title note below], this title and the amendments 
made by this title, including chapter 87 of title 10, 
United States Code (as added by section 1202), shall 
take effect on the date of the enactment of this Act 
[Nov. 5, 1990]." 

Short Title 

Section 1201 of title XII of Pub. L. 101-510 provided 
that: "This title [enacting this chapter, sections 5379 
and 5380 of Title 5, Government Organization and Em- 
ployees, and section 317 of Title 37, Pay and Allowances 
of the Uniformed Services, amending sections 101 and 
2435 of this title and sections 4107, 4301, 5102, 5532, 5724, 
5742, 5924, 5942, 8344, and 8468 of Title 5, repealing sec- 
tions 1621 to 1624 of this title, enacting provisions set 
out as notes under this section and sections 1621 to 1623, 
1705, 1721, 1722, 1724, 1733, 1734, 1746, 1761, 1762, and 2435 
of this title, sections 3326, 5380, and 5532 of Title 5, and 
section 317 of Title 37, and repealing provisions set out 
as a note under section 2304 of this title] may be cited 
as the 'Defense Acquisition Workforce Improvement 
Act'." 

Regulations 

Section 1210(a) of title XII of Pub. L. 101-510 provided 
that: "Unless otherwise provided in this title [see Short 
Title note above] and in subsection (b) [set out below], 
the Secretary of Defense shall promulgate regulations 
to implement this title and the amendments made by 
this title not later than one year after the date of the 
enactment of this Act [Nov. 5, 1990]." 

Coordination of Human Systems Integration 
Activities Related to Acquisition Programs 

Pub. L. 110-181, div. A, title II, §231, Jan. 28, 2008, 122 
Stat. 45, provided that: 

"(a) In General. — The Secretary of Defense, acting 
through the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics, shall coordinate and 
manage human systems integration activities through- 
out the acquisition programs of the Department of De- 
fense. 

"(b) Administration. — In carrying out subsection (a), 
the Secretary shall designate a senior official to be re- 
sponsible for the effort. 

"(c) Responsibilities. — In carrying out this section, 
the senior official designated in subsection (b) shall — 
"(1) coordinate the planning, management, and exe- 
cution of such activities; and 

"(2) identify and recommend, as appropriate, re- 
source requirements for human systems integration 
activities. 

"(d) Designation. — The designation required by sub- 
section (b) shall be made not later than 60 days after 
the date of the enactment of this Act [Jan. 28, 2008]." 

Requirements for Senior Department of Defense 
Officials Seeking Employment With Defense Con- 
tractors 

Pub. L. 110-181, div. A, title VIII, §847, Jan. 28, 2008, 
122 Stat. 243, provided that: 

"(a) Requirement to Seek and Obtain Written Opin- 
ion. — 

"(1) Request. — An official or former official of the 
Department of Defense described in subsection (c) 
who, within two years after leaving service In the De- 
partment of Defense, expects to receive compensation 
from a Department of Defense contractor, shall, prior 
to accepting such compensation, request a written 
opinion regarding the applicability of post-employ- 
ment restrictions to activities that the official or 
former official may undertake on behalf of a contrac- 
tor. 

"(2) Submission of request. — A request for a writ- 
ten opinion under paragraph (1) shall be submitted in 
writing to an ethics official of the Department of De- 
fense having responsibility for the organization in 
which the official or former official serves or served 
and shall set forth all information relevant to the re- 



quest, including information relating to government 
positions held and major duties in those positions, ac- 
tions taken concerning future employment, positions 
sought, and future job descriptions, if applicable. 

"(3) Written opinion. — Not later than 30 days after 
receiving a request by an official or former official of 
the Department of Defense described in subsection 
(c), the appropriate ethics counselor shall provide 
such official or former official a written opinion re- 
garding the applicability or inapplicability of post- 
employment restrictions to activities that the offi- 
cial or former official may undertake on behalf of a 
contractor. 

"(4) Contractor requirement. — A Department of 
Defense contractor may not knowingly provide com- 
pensation to a former Department of Defense official 
described in subsection (c) within two years after 
such former official leaves service in the Department 
of Defense, without first determining that the former 
official has sought and received (or has not received 
after 30 days of seeking) a written opinion from the 
appropriate ethics counselor regarding the applicabil- 
ity of post-employment restrictions to the activities 
that the former official is expected to undertake on 
behalf of the contractor. 

"(5) Administrative actions. — In the event that an 
official or former official of the Department of De- 
fense described in subsection (c), or a Department of 
Defense contractor, knowingly fails to comply with 
the requirements of this subsection, the Secretary of 
Defense may take any of the administrative actions 
set forth in section 27(e) of the Office of Federal Pro- 
curement Policy Act ([former] 41 U.S.C. 423(e)) [now 
41 U.S.C. 2105] that the Secretary of Defense deter- 
mines to be appropriate. 
"(b) Recordkeeping Requirement. — 

"(1) Database. — Each request for a written opinion 
made pursuant to this section, and each written opin- 
ion provided pursuant to such a request, shall be re- 
tained by the Department of Defense in a central 
database or repository for not less than five years be- 
ginning on the date on which the written opinion was 
provided. 

"(2) Inspector general review. — The Inspector 
General of the Department of Defense shall conduct 
periodic reviews to ensure that written opinions are 
being provided and retained in accordance with the 
requirements of this section. The first such review 
shall be conducted no later than two years after the 
date of the enactment of this Act [Jan. 28, 2008]. 
"(c) Covered Department of Defense Officials. — 
An official or former official of the Department of De- 
fense is covered by the requirements of this section if 
such official or former official — 

"(1) participated personally and substantially in an 
acquisition as defined in section 4(16) of the Office of 
Federal Procurement Policy Act [now 41 U.S.C. 131] 
with a value in excess of $10,000,000 and serves or 
served — 

"(A) in an Executive Schedule position under sub- 
chapter II of chapter 53 of title 5, United States 
Code; 

"(B) in a position in the Senior Executive Service 
under subchapter VIII of chapter 53 of title 5, 
United States Code; or 

"(C) in a general or flag officer position com- 
pensated at a rate of pay for grade 0-7 or above 
under section 201 of title 37, United States Code; or 
"(2) serves or served as a program manager, deputy 
program manager, procuring contracting officer, ad- 
ministrative contracting officer, source selection au- 
thority, member of the source selection evaluation 
board, or chief of a financial or technical evaluation 
team for a contract in an amount in excess of 
$10,000,000. 

"(d) Definition. — In this section, the term 'post-em- 
ployment restrictions' includes — 

"(1) section 27 of the Office of Federal Procurement 
Policy Act ([former] 41 U.S.C. 423) [now 41 U.S.C. 2101 
et seq.]; 
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"(2) section 207 of title 18, United States Code; and 
"(3) any other statute or regulation restricting- the 
employment or activities of individuals who leave 
government service In the Department of Defense." 

Government Performance of Critical Acquisition 
Functions 

Pub. L. 109-364, div. A, title VIII, §820, Oct. 17, 2006, 
120 Stat. 2330, as amended by Pub. L. 111-84, div. A, title 
VIII, § 805(c), Oct. 28, 2009, 123 Stat. 2403; Pub. L. 112-81, 
div. A, title VIII, § 835(a), Dec. 31, 2011, 125 Stat. 1507, 
provided that: 

"(a) Goal. — It shall be the goal of the Department of 
Defense and each of the military departments to ensure 
that, within five years after the date of the enactment 
of this Act [Oct. 17, 2006], for each major defense acqui- 
sition program and each major automated information 
system program, each of the following positions Is per- 
formed by a properly qualified member of the Armed 
Forces or full-time employee of the Department of De- 
fense: 

"(1) Program manager. 
"(2) Deputy program manager. 
"(3) Product support manager. 
"(4) Chief engineer. 
"(5) Systems engineer. 
"(6) Chief developmental tester. 
"(7) Cost estimator. 
"(b) Plan of Action. — Not later than six months 
after the date of enactment of this Act [Oct. 17, 2006], 
the Secretary of Defense shall develop and begin imple- 
mentation of a plan of action for recruiting, training, 
and ensuring appropriate career development of mili- 
tary and civilian personnel to achieve the objective es- 
tablished In subsection (a). The plan of action required 
by this subsection shall include specific, measurable In- 
terim milestones. 

"(c) Reports. — Not later than one year after the date 
of the enactment of this Act [Oct. 17, 2006] and each 
year thereafter, the Secretary of Defense shall submit 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] a report on the 
progress made by the Department of Defense and the 
military departments toward achieving the goal estab- 
lished in subsection (a). 
"(d) Definitions. — In this section: 

"(1) The term 'major defense acquisition program' 
has the meaning given such term in section 2430(a) of 
title 10, United States Code. 

"(2) The term 'major automated information sys- 
tem program' has the meaning given such term in 
section 2445a(a) of title 10, United States Code (as 
added by section 816 of this Act)." 

Demonstration Project Relating to Certain 
Personnel Management Policies and Procedures 

Pub. L. 104-106, div. D, title XLIII, §4308, Feb. 10, 1996, 
110 Stat. 669, as amended by Pub. L. 105-85, div. A, title 
VIII, §845, Nov. 18, 1997, 111 Stat. 1845; Pub. L. 107-314, 
div. A, title VIII, § 813(b), Dec. 2, 2002, 116 Stat. 2609; 
Pub. L. 108-136, div. A, title XI, §1112, Nov. 24, 2003, 117 
Stat. 1634, which encouraged the Secretary of Defense 
to commence a demonstration project relating to im- 
proving the personnel management policies or proce- 
dures that apply to the acquisition workforce of the 
Department of Defense and supporting personnel, was 
repealed and restated as section 1762 of this title by 
Pub. L. 111-383, div. A, title VIII, § 872(a)(1), (b), Jan. 17, 
2011, 124 Stat. 4300, 4302. 

Evaluation by Comptroller General 

Section 1208 of title XII of Pub. L. 101-510, as amended 
by Pub. L. 102-25, title VII, § 704(b)(2), Apr. 6, 1991, 105 
Stat. 119; Pub. L. 102-484, div. A, title VIII, § 812(g), Oct. 
23, 1992, 106 Stat. 2452; Pub. L. 104-106, div. A, title XV, 
§ 1502(c)(4)(A), Feb. 10, 1996, 110 Stat. 507, provided for 
evaluation by Comptroller General of actions taken by 
Secretary of Defense to carry out requirements of De- 



fense Acquisition Workforce Improvement Act and sub- 
mission of annual reports to Congress, prior to repeal 
by Pub. L. 104-66, title I, § 1031(b)(1), Dec. 21, 1995, 109 
Stat. 714. 

Deadlines for Qualification Requirements 

Section 1210(b) of Pub. L. 101-510 provided that: "Not 
later than October 1, 1992, the Secretary of Defense 
shall prescribe regulations to Implement sections 1723, 
1724, and 1732 of title 10, United States Code (as added 
by section 1202)." 

§ 1701a. Management for acquisition workforce 
excellence 

(a) Purpose. — The purpose of this chapter is to 
require the Department of Defense to develop 
and manage a highly skilled professional acqui- 
sition workforce — 

(1) in which excellence and contribution to 
mission is rewarded; 

(2) which has the technical expertise and 
business skills to ensure the Department re- 
ceives the best value for the expenditure of 
public resources; 

(3) which serves as a model for performance 
management of employees of the Department; 
and 

(4) which is managed in a manner that com- 
plements and reinforces the management of 
the defense acquisition system pursuant to 
chapter 149 of this title. 

(b) Performance Management. — In order to 
achieve the purpose set forth in subsection (a), 
the Secretary of Defense shall — 

(1) use the full authorities provided in sub- 
sections (a) through (d) of section 9902 of title 
5, including flexibilities related to perform- 
ance management and hiring and to training 
of managers; 

(2) require managers to develop performance 
plans for individual members of the acquisi- 
tion workforce in order to give members an 
understanding of how their performance con- 
tributes to their organization's mission and 
the success of the defense acquisition system 
(as defined in section 2545 of this title); 

(3) to the extent appropriate, use the lessons 
learned from the acquisition demonstration 
project carried out under section 1762 of this 
title related to contribution-based compensa- 
tion and appraisal, and how those lessons may 
be applied within the General Schedule sys- 
tem; 

(4) develop attractive career paths; 

(5) encourage continuing education and 
training; 

(6) develop appropriate procedures for warn- 
ings during performance evaluations for mem- 
bers of the acquisition workforce who consist- 
ently fail to meet performance standards; 

(7) take full advantage of the Defense Civil- 
ian Leadership Program established under sec- 
tion 1112 of the National Defense Authoriza- 
tion Act for Fiscal Year 2010 (Public Law 
111-84; 123 Stat. 2496; 10 U.S.C. 1580 note prec); 

(8) use the authorities for highly qualified 
experts under section 9903 of title 5, to hire ex- 
perts who are skilled acquisition professionals 
to— 

(A) serve in leadership positions within the 
acquisition workforce to strengthen man- 
agement and oversight; 
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(B) provide mentors to advise individuals 
within the acquisition workforce on their 
career paths and opportunities to advance 
and excel within the acquisition workforce; 
and 

(C) assist with the design of education and 
training courses and the training of individ- 
uals in the acquisition workforce; and 

(9) use the authorities for expedited security 
clearance processing pursuant to section 1564 
of this title. 

(c) Negotiations. — Any action taken by the 
Secretary under this section, or to implement 
this section, shall be subject to the require- 
ments of chapter 71 of title 5. 

(d) Regulations. — Any rules or regulations 
prescribed pursuant to this section shall be 
deemed an agency rule or regulation under sec- 
tion 7117(a)(2) of title 5, and shall not be deemed 
a Government-wide rule or regulation under sec- 
tion 7117(a)(1) of such title. 

(Added Pub. L. 111-383, div. A, title VIII, § 871(a), 
Jan. 7, 2011, 124 Stat. 4299.) 

§ 1702. Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics: authorities 
and responsibilities 

Subject to the authority, direction, and con- 
trol of the Secretary of Defense, the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics shall carry out all powers, func- 
tions, and duties of the Secretary of Defense 
with respect to the acquisition workforce in the 
Department of Defense. The Under Secretary 
shall ensure that the policies of the Secretary of 
Defense established in accordance with this 
chapter are implemented throughout the De- 
partment of Defense. The Under Secretary shall 
prescribe policies and requirements for the edu- 
cational programs of the defense acquisition 
university structure established under section 
1746 of this title. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1638; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 105-261, div. A, title VIII, 
§815, Oct. 17, 1998, 112 Stat. 2088; Pub. L. 107-107, 
div. A, title X, § 1048(b)(2), (3)(A), Dec. 28, 2001, 
115 Stat. 1225.) 

Amendments 

2001— Pub. L. 107-107 substituted "Under Secretary of 
Defense for Acquisition, Technology, and Logistics" for 
"Under Secretary of Defense for Acquisition and Tech- 
nology" In section catchline and in text. 

1998— Pub. L. 105-261 inserted at end "The Under Sec- 
retary shall prescribe policies and requirements for the 
educational programs of the defense acquisition univer- 
sity structure established under section 1746 of this 
title." 

1993— Pub. L. 103-160 substituted "Under Secretary of 
Defense for Acquisition and Technology" for "Under 
Secretary of Defense for Acquisition" in section catch- 
line and in text. 

Quick-Reaction Special Projects Acquisition Team 

Pub. L. 107-314, div. A, title VIII, §807, Dec. 2, 2002, 116 
Stat. 2608, provided that: 

"(a) Establishment. — The Under Secretary of De- 
fense for Acquisition, Technology, and Logistics shall 
establish a team of highly qualified acquisition profes- 



sionals who shall be available to advise the Under Sec- 
retary on actions that can be taken to expedite the ac- 
quisition of urgently needed systems. 

"(b) Duties. — The issues on which the team may pro- 
vide advice shall include the following: 

"(1) Industrial base issues, including the limited 
availability of suppliers. 

"(2) Technology development and technology tran- 
sition issues. 

"(3) Issues of acquisition policy, including the 
length of the acquisition cycle. 

"(4) Issues of testing policy and ensuring that weap- 
on systems perform properly in combat situations. 

"(5) Issues of procurement policy, including the im- 
pact of socio-economic requirements. 

"(6) Issues relating to compliance with environ- 
mental requirements." 

[§1703. Repealed. Pub. L. 108-136, div. A, title 
VIII, § 831(a), Nov. 24, 2003, 117 Stat. 1549] 

Section, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1639; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 107 
Stat. 1728; Pub. L. 107-107, div. A, title X, § 1048(b)(2), 
Dec. 28, 2001, 115 Stat. 1225, related to Director of Acqui- 
sition Education, Training, and Career Development. 

§ 1704. Service acquisition executives: authorities 
and responsibilities 

Subject to the authority, direction, and con- 
trol of the Secretary of the military department 
concerned, the service acquisition executive for 
each military department shall carry out all 
powers, functions, and duties of the Secretary 
concerned with respect to the acquisition work- 
force within the military department concerned 
and shall ensure that the policies of the Sec- 
retary of Defense established in accordance with 
this chapter are implemented in that depart- 
ment. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1639.) 

§ 1705. Department of Defense Acquisition Work- 
force Development Fund 

(a) Establishment.— The Secretary of Defense 
shall establish a fund to be known as the "De- 
partment of Defense Acquisition Workforce De- 
velopment Fund" (in this section referred to as 
the "Fund") to provide funds, in addition to 
other funds that may be available, for the re- 
cruitment, training, and retention of acquisition 
personnel of the Department of Defense. 

(b) Purpose. — The purpose of the Fund is to 
ensure that the Department of Defense acquisi- 
tion workforce has the capacity, in both person- 
nel and skills, needed to properly perform its 
mission, provide appropriate oversight of con- 
tractor performance, and ensure that the De- 
partment receives the best value for the expend- 
iture of public resources. 

(c) Management. — The Fund shall be managed 
by a senior official of the Department of Defense 
designated by the Under Secretary of Defense 
for Acquisition, Technology, and Logistics for 
that purpose, from among persons with an ex- 
tensive background in management relating to 
acquisition and personnel. 

(d) Elements.— 

(1) In general.— The Fund shall consist of 
amounts as follows: 

(A) Amounts credited to the Fund under 
paragraph (2). 
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(B) Amounts transferred to the Fund pur- 
suant to paragraph (3). 

(C) Any other amounts appropriated to, 
credited to, or deposited into the Fund by 
law. 

(2) Credits to the fund. — (A) There shall be 
credited to the Fund an amount equal to the 
applicable percentage for a fiscal year of all 
amounts expended by the Department of De- 
fense in such fiscal year for contract services 
from amounts available for contract services 
for operation and maintenance. 

(B) Subject to paragraph (4), not later than 
30 days after the end of the first quarter of 
each fiscal year, the head of each military de- 
partment and Defense Agency shall remit to 
the Secretary of Defense, from amounts avail- 
able to such military department or Defense 
Agency, as the case may be, for contract serv- 
ices for operation and maintenance, an 
amount equal to the applicable percentage for 
such fiscal year of the amount expended by 
such military department or Defense Agency, 
as the case may be, during such fiscal year for 
services covered by subparagraph (A). Any 
amount so remitted shall be credited to the 
Fund under subparagraph (A). 

(C) For purposes of this paragraph, the appli- 
cable percentage for a fiscal year is the per- 
centage that results in the credit to the Fund 
in such fiscal year of an amount as follows: 

(i) For fiscal year 2010, $100,000,000. 

(ii) For fiscal year 2011, $770,000,000. 

(iii) For fiscal year 2012, $900,000,000. 

(iv) For fiscal year 2013, $1,180,000,000. 

(v) For fiscal year 2014, $1,330,000,000. 

(vi) For fiscal year 2015, $1,470,000,000. 

(D) The Secretary of Defense may reduce an 
amount specified in subparagraph (C) for a fis- 
cal year if the Secretary determines that the 
amount is greater than is reasonably needed 
for purposes of the Fund for such fiscal year. 
The Secretary may not reduce the amount for 
a fiscal year to an amount that is less than 80 
percent of the amount otherwise specified in 
subparagraph (C) for such fiscal year. 

(3) Transfer of certain unobligated bal- 
ances. — To the extent provided in appropria- 
tions Acts, the Secretary of Defense may, dur- 
ing the 24-month period following the expira- 
tion of availability for obligation of any ap- 
propriations made to the Department of De- 
fense for procurement, research, development, 
test, and evaluation, or operation and mainte- 
nance, transfer to the Fund any unobligated 
balance of such appropriations. Any amount so 
transferred shall be credited to the Fund. 

(4) Additional requirements and limita- 
tions on remittances.— (A) In the event 
amounts are transferred to the Fund during a 
fiscal year pursuant to paragraph (1)(B) or ap- 
propriated to the Fund for a fiscal year pursu- 
ant to paragraph (1)(C), the aggregate amount 
otherwise required to be remitted to the Fund 
for that fiscal year pursuant to paragraph 
(2)(B) shall be reduced by the amount equal to 
the amounts so transferred or appropriated to 
the Fund during or for that fiscal year. Any 
reduction in the aggregate amount required to 
be remitted to the Fund for a fiscal year under 



this subparagraph shall be allocated as pro- 
vided in applicable provisions of appropria- 
tions Acts or, absent such provisions, on a pro 
rata basis among the military departments 
and Defense Agencies required to make remit- 
tances to the Fund for that fiscal year under 
paragraph (2)(B), subject to any exclusions the 
Secretary of Defense determines to be nec- 
essary in the best interests of the Department 
of Defense. 

(B) Any remittance of amounts to the Fund 
for a fiscal year under paragraph (2) shall be 
subject to the availability of appropriations 
for that purpose. 

(e) Availability of Funds. — 

(1) In general. — Subject to the provisions of 
this subsection, amounts in the Fund shall be 
available to the Secretary of Defense for ex- 
penditure, or for transfer to a military depart- 
ment or Defense Agency, for the recruitment, 
training, and retention of acquisition person- 
nel of the Department of Defense for the pur- 
pose of the Fund, including for the provision 
of training and retention incentives to the ac- 
quisition workforce of the Department. 

(2) Prohibition. — Amounts in the Fund may 
not be obligated for any purpose other than 
purposes described in paragraph (1) or other- 
wise in accordance with this subsection. 

(3) Guidance.— The Under Secretary of De- 
fense for Acquisition, Technology, and Logis- 
tics, acting through the senior official des- 
ignated to manage the Fund, shall issue guid- 
ance for the administration of the Fund. Such 
guidance shall include provisions — 

(A) identifying areas of need in the acqui- 
sition workforce for which amounts in the 
Fund may be used, including — 

(i) changes to the types of skills needed 
in the acquisition workforce; 

(ii) incentives to retain in the acquisi- 
tion workforce qualified, experienced ac- 
quisition workforce personnel; and 

(iii) incentives for attracting new, high- 
quality personnel to the acquisition work- 
force; 

(B) describing the manner and timing for 
applications for amounts in the Fund to be 
submitted; 

(C) describing the evaluation criteria to be 
used for approving or prioritizing applica- 
tions for amounts in the Fund in any fiscal 
year; and 

(D) describing measurable objectives of 
performance for determining whether 
amounts in the Fund are being used in com- 
pliance with this section. 

(4) Limitation on payments to or for con- 
tractors. — Amounts in the Fund shall not be 
available for payments to contractors or con- 
tractor employees, other than for the purpose 
of providing advanced training to Department 
of Defense employees. 

(5) Prohibition on payment of base salary 
of current employees.— Amounts in the Fund 
may not be used to pay the base salary of any 
person who was an employee of the Depart- 
ment serving in a position in the acquisition 
workforce as of January 28, 2008. 

(6) Duration of availability.— Amounts 
credited to the Fund in accordance with sub- 
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section (d)(2), transferred to the Fund pursu- 
ant to subsection (d)(3), appropriated to the 
Fund, or deposited to the Fund shall remain 
available for obligation in the fiscal year for 
which credited, transferred, appropriated, or 
deposited and the two succeeding fiscal years. 

(f) Annual Report. — Not later than 60 days 
after the end of each fiscal year, the Secretary 
of Defense shall submit to the congressional de- 
fense committees a report on the operation of 
the Fund during such fiscal year. Each report 
shall include, for the fiscal year covered by such 
report, the following: 

(1) A statement of the amounts remitted to 
the Secretary for crediting to the Fund for 
such fiscal year by each military department 
and Defense Agency, and a statement of the 
amounts credited to the Fund for such fiscal 
year. 

(2) A description of the expenditures made 
from the Fund (including expenditures follow- 
ing a transfer of amounts in the Fund to a 
military department or Defense Agency) in 
such fiscal year, including the purpose of such 
expenditures. 

(3) A description and assessment of improve- 
ments in the Department of Defense acquisi- 
tion workforce resulting from such expendi- 
tures. 

(4) Recommendations for additional authori- 
ties to fulfill the purpose of the Fund. 

(5) A statement of the balance remaining in 
the Fund at the end of such fiscal year. 

(g) Acquisition Workforce Defined.— In this 
section, the term "acquisition workforce" 
means personnel in positions designated under 
section 1721 of this title as acquisition positions 
for purposes of this chapter. 

(h) Expedited Hiring Authority.— 

(1) For purposes of sections 3304, 5333, and 
5753 of title 5, the Secretary of Defense may — 

(A) designate any category of acquisition 
workforce positions as positions for which 
there exists a shortage of candidates or 
there is a critical hiring need; and 

(B) utilize the authorities in such sections 
to recruit and appoint qualified persons di- 
rectly to positions so designated. 

(2) The Secretary may not appoint a person 
to a position of employment under this sub- 
section after September 30, 2015. 

(Added Pub. L. 110-181, div. A, title VIII, 
§ 852(a)(1), Jan. 28, 2008, 122 Stat. 248; amended 
Pub. L. 110-417, [div. A], title VIII, §833, Oct. 14, 
2008, 122 Stat. 4535; Pub. L. 111-84, div. A, title 
VIII, §§831, 832(a)-(g), Oct. 28, 2009, 123 Stat. 2414, 
2415; Pub. L. 112-81, div. A, title VIII, § 804(a), 
Dec. 31, 2011, 125 Stat. 1486.) 

Prior Provisions 

A prior section 1705, added Pub. L. 101-510, div. A, 
title XII, § 1202(a), Nov. 5, 1990, 104 Stat. 1639, related to 
Directors of Acquisition Career Management in the 
military departments, prior to repeal by Pub. L. 
108-136, div. A, title VIII, § 831(a), Nov. 24, 2003, 117 Stat. 
1549. 

Amendments 

2011— Subsec. (e)(6). Pub. L. 112-81 amended par. (6) 
generally. Prior to amendment, text read as follows: 



"Amounts credited to the Fund under subsection (d)(2) 
shall remain available for expenditure in the fiscal year 
for which credited and the two succeeding fiscal years." 

2009— Subsec. (a). Pub. L. 111-84, § 832(g)(1), inserted 
"Development" after "Workforce". 

Subsec. (d)(1)(B), (C). Pub. L. 111-84, § 832(a)(1), added 
subpar. (B) and redesignated former subpar. (B) as (C). 

Subsec. (d)(2)(A). Pub. L. 111-84, § 832(b), substituted 
"from amounts available for contract services for oper- 
ation and maintenance." for ", other than services re- 
lating to research and development and services relat- 
ing to military construction." 

Subsec. (d)(2)(B). Pub. L. 111-84, § 832(d)(1), (2)(A), sub- 
stituted "Subject to paragraph (4), not later than" for 
"Not later than" and "the first quarter of each fiscal 
year" for "the third fiscal year quarter of fiscal year 
2008, and 30 days after the end of each fiscal year quar- 
ter thereafter" and struck out "quarter" before "for 
services". 

Pub. L. 111-84, § 832(c), inserted ", from amounts 
available to such military department or Defense Agen- 
cy, as the case may be, for contract services for oper- 
ation and maintenance," after "remit to the Secretary 
of Defense". 

Subsec. (d)(2)(C), (D). Pub. L. 111-84, § 832(e), added 
subpars. (C) and (D) and struck out former subpars. (C) 
and (D), which established applicable percentages for 
fiscal years 2008 to 2010 and thereafter and authorized 
the Secretary of Defense to reduce such percentages 
under certain circumstances and to a certain limit. 

Subsec. (d)(3). Pub. L. 111-84, § 832(a)(2), added par. (3). 

Subsec. (d)(4). Pub. L. 111-84, § 832(d)(2)(B), added par. 
(4). 

Subsec. (e)(5). Pub. L. 111-84, § 832(f), substituted 
"serving in a position in the acquisition workforce as 
of January 28, 2008" for "as of the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2008". 

Subsec. (f). Pub. L. 111-84, §832(g)(2), struck out "be- 
ginning with fiscal year 2008" after "each fiscal year" 
in introductory provisions. 

Subsec. (h)(1). Pub. L. 111-84, § 831(c), struck out 
"United States Code," after "title 5," in introductory 
provisions. 

Subsec. (h)(1)(A). Pub. L. 111-84, § 831(a)(1), sub- 
stituted "acquisition workforce positions as positions 
for which there exists a shortage of candidates or there 
is a critical hiring need" for "acquisition positions 
within the Department of Defense as shortage category 
positions". 

Subsec. (h)(1)(B). Pub. L. 111-84, § 831(a)(2), struck out 
"highly" after "appoint". 

Subsec. (h)(2). Pub. L. 111-84, § 831(b), substituted 
"September 30, 2015" for "September 30, 2012". 

2008— Subsec. (h). Pub. L. 110-417 added subsec. (h). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title VIII, § 804(b), Dec. 31, 2011, 
125 Stat. 1486, provided that: "Paragraph (6) of such sec- 
tion [10 U.S.C. 1705(e)(6)], as amended by subsection (a), 
shall not apply to funds directly appropriated to the 
Fund before the date of the enactment of this Act [Dec. 
31, 2011]." 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title VIII, § 832(h), Oct. 28, 2009, 
123 Stat. 2416, provided that: 

"(1) Funding amendments. — The amendments made 
by subsections (a) through (c) [amending this section] 
shall take effect as of October 1, 2009. 

"(2) Technical amendments. — The amendments made 
by subsections (f) and (g) [amending this section] shall 
take effect on the date of the enactment of this Act 
[Oct. 28, 2009]." 

Effective Date 

Pub. L. 110-181, div. A, title VIII, § 852(b), Jan. 28, 2008, 
122 Stat. 250, provided that: "Section 1705 of title 10, 
United States Code, as added by subsection (a), shall 



Page 987 



TITLE 10— ARMED FORCES 



§1722 



take effect on the date of the enactment of this Act 
[Jan. 28, 2008]." 

[§§ 1706, 1707. Repealed. Pub. L. 108-136, div. A, 
title VIII, § 831(a), Nov. 24, 2003, 117 Stat. 
1549] 

Section 1706, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1639, related to acquisi- 
tion career program boards. 

Section 1707, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1639; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 107 
Stat. 1728; Pub. L. 107-107, div. A, title X, § 1048(b)(2), 
Dec. 28, 2001, 115 Stat. 1225, related to personnel in the 
Office of the Secretary of Defense and in the Defense 
Agencies. 

SUBCHAPTER II— DEFENSE ACQUISITION 
POSITIONS 



Sec. 




1721. 


Designation of acquisition positions. 


1722. 


Career development. 


1722a. 


Special requirements for military personnel 




in the acquisition field. 


1722b. 


Special requirements for civilian employees 




in the acquisition field. 


1723. 


General education, training, and experience 




requirements. 


1724. 


Contracting positions: qualification require- 




ments. 


[1725. 


Repealed.] 



Amendments 

2011— Pub. L. 111-383, div. A, title VIII, § 873(a)(2), Jan. 
7, 2011, 124 Stat. 4303, added item 1722b. 

2009— Pub. L. 111-84, div. A, title X, § 1073(c)(6), Oct. 28, 
2009, 123 Stat. 2474, amended Pub. L. 110-417, § 834(a)(2). 
See 2008 Amendment note below. 

2008— Pub. L. 110-417, [div. A], title VIII, §834(a)(2), 
Oct. 14, 2008, 122 Stat. 4537, as amended by Pub. L. 
111-84, div. A, title X, § 1073(c)(6), Oct. 28, 2009, 123 Stat. 
2474, added item 1722a. 

2003— Pub. L. 108-136, div. A, title VIII, §836(2), Nov. 
24, 2003, 117 Stat. 1551, struck out item 1725 "Office of 
Personnel Management approval". 

§ 1721. Designation of acquisition positions 

(a) Designation. — The Secretary of Defense 
shall designate in regulations those positions in 
the Department of Defense that are acquisition 
positions for purposes of this chapter. 

(b) Required Positions. — In designating the 
positions under subsection (a), the Secretary 
shall include, at a minimum, all acquisition-re- 
lated positions in the following areas: 

(1) Program management. 

(2) Systems planning, research, develop- 
ment, engineering, and testing. 

(3) Procurement, including contracting. 

(4) Industrial property management. 

(5) Logistics. 

(6) Quality control and assurance. 

(7) Manufacturing and production. 

(8) Business, cost estimating, financial man- 
agement, and auditing. 

(9) Education, training, and career develop- 
ment. 

(10) Construction. 

(11) Joint development and production with 
other government agencies and foreign coun- 
tries. 

(c) Management Headquarters Activities — 
The Secretary also shall designate as acquisi- 



tion positions under subsection (a) those acqui- 
sition-related positions which are in manage- 
ment headquarters activities and in manage- 
ment headquarters support activities. For pur- 
poses of this subsection, the terms "manage- 
ment headquarters activities" and "manage- 
ment headquarters support activities" have the 
meanings given those terms in Department of 
Defense Directive 5100.73, entitled "Department 
of Defense Management Headquarters and Head- 
quarters Support Activities", dated November 
12, 1996. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1640; amended Pub. L. 
102-25, title VII, §701(j)(l), Apr. 6, 1991, 105 Stat. 
116; Pub. L. 105-85, div. A, title IX, § 912(f), Nov. 
18, 1997, 111 Stat. 1862.) 

Amendments 

1997 — Subsec. (c). Pub. L. 105-85 substituted "Novem- 
ber 12, 1996" for "November 25, 1988". 

1991 — Subsec. (c). Pub. L. 102-25 substituted "Activi- 
ties', dated" for "Activities,' dated" in last sentence. 

Twenty Percent Reduction in Defense Acquisition 
Workforce 

Section 905 of Pub. L. 101-510, required Secretary of 
Defense to reduce number of employees in Department 
of Defense acquisition workforce on last day of each of 
fiscal years 1991 through 1995 below number of employ- 
ees in such workforce on last day of preceding fiscal 
year by not less than number equal to 4 percent of 
number of employees in such workforce on Sept. 30, 
1990, and which defined "Department of Defense acqui- 
sition workforce", prior to repeal by Pub. L. 102-190, 
div. A, title IX, §904, Dec. 5, 1991, 105 Stat. 1451. 

Deadline for Designation of Acquisition Positions 

Pub. L. 101-510, div. A, title XII, § 1209(b), Nov. 5, 1990, 
104 Stat. 1666, as amended by Pub. L. 102-25, title VII, 
§ 704(b)(3)(B), Apr. 6, 1991, 105 Stat. 119; Pub. L. 103-160, 
div. A, title IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729, pro- 
vided that the designation of acquisition positions re- 
quired by this section was to be made by the Secretary 
of Defense, acting through the Under Secretary of De- 
fense for Acquisition and Technology, not later than 
Oct. 1, 1991. 

§ 1722. Career development 

(a) Career Paths. — The Secretary of Defense, 
acting through the Under Secretary of Defense 
for Acquisition, Technology, and Logistics, shall 
ensure that appropriate career paths for civilian 
and military personnel who wish to pursue ca- 
reers in acquisition are identified in terms of 
the education, training, experience, and assign- 
ments necessary for career progression of civil- 
ians and members of the armed forces to the 
most senior acquisition positions. The Secretary 
shall make available published information on 
such career paths. 

(b) Limitation on Preference for Military 
Personnel.— (1) The Secretary of Defense shall 
ensure that no requirement or preference for a 
member of the armed forces is used in the con- 
sideration of persons for acquisition positions, 
except as provided in the policy established 
under paragraph (2). 

(2)(A) The Secretary shall establish a policy 
permitting a particular acquisition position to 
be specified as available only to members of the 
armed forces if a determination is made, under 
criteria specified in the policy, that a member of 
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the armed forces is required for that position by 
law, is essential for performance of the duties of 
the position, or is necessary for another compel- 
ling reason. 

(B) Not later than December 15 of each year, 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics shall submit to the 
Secretary a report that lists each acquisition 
position that is restricted to members of the 
armed forces under such policy and the recom- 
mendation of the Under Secretary as to whether 
such position should remain so restricted. 

(c) Opportunities for Civilians To Qual- 
ify. — The Secretary of Defense shall ensure that 
civilian personnel are provided the opportunity 
to acquire the education, training, and experi- 
ence necessary to qualify for senior acquisition 
positions. 

(d) Best Qualified. — The Secretary of Defense 
shall ensure that the policies established under 
this chapter are designed to provide for the se- 
lection of the best qualified individual for a po- 
sition, consistent with other applicable law. 

[(e) Repealed. Pub. L. 107-107, div. A, title X, 
§ 1048(e)(3), Dec. 28, 2001, 115 Stat. 1227.] 

(f) Assignments Policy.— (1) The Secretary of 
Defense shall establish a policy on assigning 
military personnel to acquisition positions that 
provides for a balance between (A) the need for 
personnel to serve in career broadening posi- 
tions, and (B) the need for requiring service in 
each such position for sufficient time to provide 
the stability necessary to effectively carry out 
the duties of the position and to allow for the es- 
tablishment of responsibility and accountability 
for actions taken in the position. 

(2) In implementing the policy established 
under paragraph (1), the Secretaries of the mili- 
tary departments shall provide, as appropriate, 
for longer lengths of assignments to acquisition 
positions than assignments to other positions. 

(g) Performance Appraisals.— The Secretary 
of each military department, acting through the 
service acquisition executive for that depart- 
ment, shall provide an opportunity for review 
and inclusion of any comments on any appraisal 
of the performance of a person serving in an ac- 
quisition position by a person serving in an ac- 
quisition position in the same acquisition career 
field. 

(h) Balanced Workforce Policy. — In the de- 
velopment of defense acquisition workforce poli- 
cies under this chapter with respect to any civil- 
ian employees or applicants for employment, 
the Secretary of Defense or the Secretary of a 
military department (as applicable) shall, con- 
sistent with the merit system principles set out 
in paragraphs (1) and (2) of section 2301(b) of 
title 5, take into consideration the need to 
maintain a balanced workforce in which women 
and members of racial and ethnic minority 
groups are appropriately represented in Govern- 
ment service. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1641; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), (e)(3), Dec. 28, 2001, 115 Stat. 1225, 
1227.) 



Amendments 

2001— Subsecs. (a), (b)(2)(B). Pub. L. 107-107, 
§ 1048(b)(2), substituted "Under Secretary of Defense for 
Acquisition, Technology, and Logistics" for "Under 
Secretary of Defense for Acquisition and Technology". 

Subsec. (e). Pub. L. 107-107, § 1048(e)(3), struck out 
heading and text of subsec. (e). Text read as follows: 
"The Secretary of Defense shall ensure that the acqui- 
sition workforce is managed such that, for each fiscal 
year from October 1, 1991, through September 30, 1996, 
there Is a substantial Increase in the proportion of ci- 
vilians (as compared to armed forces personnel) serving 
In critical acquisition positions In general, In program 
manager positions, and in division head positions over 
the proportion of civilians (as compared to armed 
forces personnel) in such positions on October 1, 1990." 

1993— Subsecs. (a), (b)(2)(B). Pub. L. 103-160 sub- 
stituted "Under Secretary of Defense for Acquisition 
and Technology" for "Under Secretary of Defense for 
Acquisition". 

Military Positions and Assignments Policy 
Deadlines 

Section 1209(c), (d) of Pub. L. 101-510 provided that: 

"(c) Military Positions Policy Deadlines. — (1) The 
policy required by paragraph (2) of section 1722(b) of 
title 10, United States Code (as added by section 1202), 
shall be established by the Secretary of Defense not 
later than October 1, 1991. 

"(2) The first report required by section 1722(b)(2)(B) 
of title 10, United States Code (as added by section 
1202), shall be submitted to the Secretary of Defense 
not later than September 30, 1993. 

"(d) Assignments Policy Deadline. — Not later than 
October 1, 1991, the Secretary of Defense shall estab- 
lish, and require commencement of implementation of, 
an assignments policy pursuant to section 1722(f) of 
title 10, United States Code (as added by section 1202)." 

§ 1722a. Special requirements for military per- 
sonnel in the acquisition field 

(a) Requirement for Policy and Guidance 
Regarding Military Personnel in Acquisi- 
tion. — The Secretary of Defense shall require 
the Secretary of each military department (with 
respect to such military department) and the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics (with respect to the 
Office of the Secretary of Defense, the unified 
combatant commands, the Defense Agencies, 
and the Defense Field Activities) to establish 
policies and issue guidance to ensure the proper 
development, assignment, and employment of 
members of the armed forces in the acquisition 
field to achieve the objectives of this section as 
specified in subsection (b). 

(b) Objectives.— Policies established and guid- 
ance issued pursuant to subsection (a) shall en- 
sure, at a minimum, the following: 

(1) A career path in the acquisition field that 
attracts the highest quality officers and en- 
listed personnel. 

(2) A number of command positions and sen- 
ior noncommissioned officer positions, includ- 
ing acquisition billets reserved for general of- 
ficers and flag officers under subsection (c), 
sufficient to ensure that members of the 
armed forces have opportunities for promotion 
and advancement in the acquisition field. 

(3) A number of qualified, trained members 
of the armed forces eligible for and active in 
the acquisition field sufficient to ensure the 
optimum management of the acquisition func- 
tions of the Department of Defense and the ap- 
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propriate use of military personnel in contin- 
gency contracting. 

(c) Reservation of Acquisition Billets for 
General Officers and Flag Officers. — (1) The 
Secretary of Defense shall — 

(A) establish for each military department a 
sufficient number of billets coded or classified 
for acquisition personnel that are reserved for 
general officers and flag officers that are need- 
ed for the purpose of ensuring the optimum 
management of the acquisition functions of 
the Department of Defense; and 

(B) ensure that the policies established and 
guidance issued pursuant to subsection (a) by 
the Secretary of each military department re- 
serve at least that minimum number of billets 
and fill the billets with qualified and trained 
general officers and flag officers who have sig- 
nificant acquisition experience. 

(2) The Secretary of Defense shall ensure — 

(A) a sufficient number of billets for acquisi- 
tion personnel who are general officers or flag 
officers exist within the Office of the Sec- 
retary of Defense, the unified combatant com- 
mands, the Defense Agencies, and the Defense 
Field Activities to ensure the optimum man- 
agement of the acquisition functions of the 
Department of Defense; and 

(B) that the policies established and guid- 
ance issued pursuant to subsection (a) by the 
Secretary reserve within the Office of the Sec- 
retary of Defense, the unified combatant com- 
mands, the Defense Agencies, and the Defense 
Field Activities at least that minimum num- 
ber of billets and fill the billets with qualified 
and trained general officers and flag officers 
who have significant acquisition experience. 

(3) The Secretary of Defense shall ensure that 
a portion of the billets referred to in paragraphs 
(1) and (2) involve command of organizations pri- 
marily focused on contracting and are reserved 
for general officers and flag officers who have 
significant contracting experience. 

(d) Relationship to Limitation on Pref- 
erence for Military Personnel. — Any designa- 
tion or reservation of a position for a member of 
the armed forces as a result of a policy estab- 
lished or guidance issued pursuant to this sec- 
tion shall be deemed to meet the requirements 
for an exception under paragraph (2) of section 
1722(b) of this title from the limitation in para- 
graph (1) of such section. 

(e) Report. — Not later than January 1 of each 
year, the Secretary of each military department 
shall submit to the Under Secretary of Defense 
for Acquisition, Technology, and Logistics a re- 
port describing how the Secretary fulfilled the 
objectives of this section in the preceding cal- 
endar year. The report shall include information 
on the reservation of acquisition billets for gen- 
eral officers and flag officers within the depart- 
ment concerned. 

(Added Pub. L. 110-417, [div. A], title VIII, 
§ 834(a)(1), Oct. 14, 2008, 122 Stat. 4535.) 

§ 1722b. Special requirements for civilian em- 
ployees in the acquisition field 

(a) Requirement for Policy and Guidance 
Regarding Civilian Personnel in Acquisi- 



tion. — The Secretary of Defense, acting through 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, shall establish poli- 
cies and issue guidance to ensure the proper de- 
velopment, assignment, and employment of ci- 
vilian members of the acquisition workforce to 
achieve the objectives specified in subsection 
(b). 

(b) Objectives. — Policies established and guid- 
ance issued pursuant to subsection (a) shall en- 
sure, at a minimum, the following: 

(1) A career path in the acquisition field that 
attracts the highest quality civilian person- 
nel, from either within or outside the Federal 
Government. 

(2) A deliberate workforce development 
strategy that increases attainment of key ex- 
periences that contribute to a highly qualified 
acquisition workforce. 

(3) Sufficient opportunities for promotion 
and advancement in the acquisition field. 

(4) A sufficient number of qualified, trained 
members eligible for and active in the acquisi- 
tion field to ensure adequate capacity, capa- 
bility, and effective succession for acquisition 
functions, including contingency contracting, 
of the Department of Defense. 

(5) A deliberate workforce development 
strategy that ensures diversity in promotion, 
advancement, and experiential opportunities 
commensurate with the general workforce 
outlined in this section. 

(c) Inclusion of Information in Annual Re- 
port. — The Secretary of Defense shall include in 
the report to Congress required under section 
115b(d) of this title the following information re- 
lated to the acquisition workforce for the period 
covered by the report (which shall be shown for 
the Department of Defense as a whole and sepa- 
rately for the Army, Navy, Air Force, Marine 
Corps, Defense Agencies, and Office of the Sec- 
retary of Defense): 

(1) The total number of persons serving in 
the Acquisition Corps, set forth separately for 
members of the armed forces and civilian em- 
ployees, by grade level and by functional spe- 
cialty. 

(2) The total number of critical acquisition 
positions held, set forth separately for mem- 
bers of the armed forces and civilian employ- 
ees, by grade level and by other appropriate 
categories (including by program manager, 
deputy program manager, and division head 
positions), including average length of time 
served in each position. For each such cat- 
egory, the report shall specify the number of 
civilians holding such positions compared to 
the total number of positions filled. 

(3) The number of employees to whom the 
requirements of subsections (b)(2)(A) and 
(b)(2)(B) 1 of section 1732 of this title did not 
apply because of the exceptions provided in 
paragraphs (1) and (2) of section 1732(c) of this 
title, set forth separately by type of exception. 

(4) The number of times a waiver authority 
was exercised under section 1724(d), 1732(d), 
1734(d), or 1736(c) 2 of this title or any other 



!So in original. Probably should be "subsections (b)(1)(A) and 
(b)(1)(B)". 
2 See References in Text note below. 



§1723 



TITLE 10— ARMED FORCES 



Page 990 



provision of this chapter (or other provision of 
law) which permits the waiver of any require- 
ment relating to the acquisition workforce, 
and in the case of each such authority, the 
reasons for exercising the authority. The Sec- 
retary may present the information provided 
under this paragraph by category or grouping 
of types of waivers and reasons. 

(Added Pub. L. 111-383, div. A, title VIII, 
§ 873(a)(1), Jan. 7, 2011, 124 Stat. 4302.) 

References in Text 

Section 1736 of this title, referred to in subsec. (c)(4), 
was repealed by Pub. L. 107-107, div. A, title X, 
§ 1048(e)(6)(A), Dec. 28, 2001, 115 Stat. 1227. 

§ 1723. General education, training, and experi- 
ence requirements 

(a) Qualification Requirements.— (1) The 
Secretary of Defense shall establish education, 
training, and experience requirements for each 
acquisition position, based on the level of com- 
plexity of duties carried out in the position. In 
establishing such requirements, the Secretary 
shall ensure the availability and sufficiency of 
training in all areas of acquisition, including ad- 
ditional training courses with an emphasis on 
services contracting, market research strategies 
(including assessments of local contracting ca- 
pabilities), long-term sustainment strategies, 
information technology, and rapid acquisition. 

(2) In establishing such requirements for posi- 
tions other than critical acquisition positions 
designated pursuant to section 1733 of this title, 
the Secretary may state the requirements by 
categories of positions. 

(3) The Secretary of Defense, acting through 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, shall establish re- 
quirements for continuing education and peri- 
odic renewal of an individual's certification. 
Any requirement for a certification renewal 
shall not require a renewal more often than once 
every five years. 

(b) Career Path Requirements.— For each ca- 
reer path, the Secretary of Defense, acting 
through the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics, shall es- 
tablish requirements for the completion of 
course work and related on-the-job training and 
demonstration of qualifications in the critical 
acquisition-related duties and tasks of the ca- 
reer path. The Secretary of Defense, acting 
through the Under Secretary, shall also — 

(1) encourage individuals in the acquisition 
workforce to maintain the currency of their 
acquisition knowledge and generally enhance 
their knowledge of related acquisition man- 
agement disciplines through academic pro- 
grams and other self-developmental activities; 
and 

(2) develop key work experiences, including 
the creation of a program sponsored by the De- 
partment of Defense that facilitates the peri- 
odic interaction between individuals in the ac- 
quisition workforce and the end user in such 
end user's environment to enhance the knowl- 
edge base of such workforce, for individuals in 
the acquisition workforce so that the individ- 
uals may gain in-depth knowledge and experi- 
ence in the acquisition process and become 



seasoned, well-qualified members of the acqui- 
sition workforce. 

(c) Limitation on Credit for Training or 
Education. — Not more than one year of a period 
of time spent pursuing a program of academic 
training or education in acquisition may be 
counted toward fulfilling any requirement es- 
tablished under this chapter for a certain period 
of experience. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1642; amended Pub. L. 
104-201, div. A, title X, § 1074(a)(9)(A), Sept. 23, 
1996, 110 Stat. 2659; Pub. L. 111-383, div. A, title 
VIII, §§ 873(b), 874(a), Jan. 7, 2011, 124 Stat. 4303, 
4304.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 874(a), amended 
subsec. (a) generally. Prior to amendment, text read as 
follows: "The Secretary of Defense shall establish edu- 
cation, training, and experience requirements for each 
acquisition position, based on the level of complexity 
of duties carried out in the position. In establishing 
such requirements for positions other than critical ac- 
quisition positions designated pursuant to section 1733 
of this title, the Secretary may state the requirements 
by categories of positions." 

Subsecs. (b), (c). Pub. L. 111-383, § 873(b), added subsec. 
(b) and redesignated former subsec. (b) as (c). 

1996— Subsec. (a). Pub. L. 104-201 struck out "Unless 
otherwise provided in this chapter, such requirements 
shall take effect not later than October 1, 1993." after 
first sentence. 

Information Technology Acquisition Workforce 

Pub. L. 111-383, div. A, title VIII, §875, Jan. 7, 2011, 124 
Stat. 4305, provided that: 

"(a) Plan Required. — The Secretary of Defense shall 
develop and carry out a plan to strengthen the part of 
the acquisition workforce that specializes in informa- 
tion technology. The plan shall include the following: 

"(1) Defined targets for billets devoted to informa- 
tion technology acquisition. 

"(2) Specific certification requirements for individ- 
uals in the acquisition workforce who specialize in 
information technology acquisition. 

"(3) Defined career paths for individuals in the ac- 
quisition workforce who specialize in information 
technology acquisitions. 
"(b) Definitions. — In this section: 

"(1) The term 'information technology' has the 
meaning provided such term in section 11101 of title 
40, United States Code, and includes information 
technology incorporated into a major weapon system. 

"(2) The term 'major weapon system' has the mean- 
ing provided such term in section 2379(f) of title 10, 
United States Code. 

"(c) Deadline. — The Secretary of Defense shall de- 
velop the plan required under this section not later 
than 270 days after the date of the enactment of this 
Act [Jan. 7, 2011]." 

Guidance and Standards for Defense Acquisition 
Workforce Training Requirements 

Pub. L. 105-85, div. A, title VIII, §853, Nov. 18, 1997, 111 
Stat. 1851, which related to guidance and standards for 
defense acquisition workforce training requirements, 
was repealed and restated as section 1748 of this title by 
Pub. L. 111-383, div. A, title VIII, § 874(b)(1), (4), Jan. 7, 
2011, 124 Stat. 4304, 4305. 

Fulfillment Standards for Mandatory Training 

Pub. L. 102-484, div. A, title VIII, § 812(c), Oct. 23, 1992, 
106 Stat. 2451, as amended by Pub. L. 105-85, div. A, title 
X, § 1073(d)(2)(A), Nov. 18, 1997, 111 Stat. 1905, provided 
that the Secretary of Defense, acting through the 
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Under Secretary of Defense for Acquisition and Tech- 
nology, was to develop, not later than 90 days after Oct. 
23, 1992, fulfillment standards, and implement a pro- 
gram, for purposes of the training requirements of sec- 
tions 1723, 1724, and 1735 of this title, and that the 
standards were to take effect as of Nov. 5, 1990, and 
cease to be in effect on Oct. 1, 1997. 

§ 1724. Contracting positions: qualification re- 
quirements 

(a) Contracting Officers. — The Secretary of 
Defense shall require that, in order to qualify to 
serve in an acquisition position as a contracting 
officer with authority to award or administer 
contracts for amounts above the simplified ac- 
quisition threshold referred to in section 2304(g) 
of this title, an employee of the Department of 
Defense or member of the armed forces (other 
than the Coast Guard) must, except as provided 
in subsections (c) and (d) — 

(1) have completed all contracting courses 
required for a contracting officer (A) in the 
case of an employee, serving in the position 
within the grade of the General Schedule in 
which the employee is serving, and (B) in the 
case of a member of the armed forces, in the 
member's grade; 

(2) have at least two years of experience in a 
contracting position; 

(3) (A) have received a baccalaureate degree 
from an accredited educational institution au- 
thorized to grant baccalaureate degrees, and 
(B) have completed at least 24 semester credit 
hours (or the equivalent) of study from an ac- 
credited institution of higher education in any 
of the following disciplines: accounting, busi- 
ness, finance, law, contracts, purchasing, eco- 
nomics, industrial management, marketing, 
quantitative methods, and organization and 
management; and 

(4) meet such additional requirements, based 
on the dollar value and complexity of the con- 
tracts awarded or administered in the posi- 
tion, as may be established by the Secretary 
of Defense for the position. 

(b) GS-1102 Series Positions and Similar 
Military Positions.— (1) The Secretary of De- 
fense shall require that in order to qualify to 
serve in a position in the Department of Defense 
that is in the GS-1102 occupational series an em- 
ployee or potential employee of the Department 
of Defense meet the requirements set forth in 
paragraph (3) of subsection (a). The Secretary 
may not require that in order to serve in such a 
position an employee or potential employee 
meet any of the requirements of paragraphs (1) 
and (2) of that subsection. 

(2) The Secretary of Defense shall require that 
in order for a member of the armed forces to be 
selected for an occupational specialty within the 
armed forces that (as determined by the Sec- 
retary) is similar to the GS-1102 occupational 
series a member of the armed forces meet the re- 
quirements set forth in paragraph (3) of sub- 
section (a). The Secretary may not require that 
in order to be selected for such an occupational 
specialty a member meet any of the require- 
ments of paragraphs (1) and (2) of that sub- 
section. 

(c) Exceptions. — The qualification require- 
ments imposed by the Secretary of Defense pur- 



suant to subsections (a) and (b) shall not apply 
to an employee of the Department of Defense or 
member of the armed forces who — 

(1) served as a contracting officer with au- 
thority to award or administer contracts in 
excess of the simplified acquisition threshold 
on or before September 30, 2000; 

(2) served, on or before September 30, 2000, in 
a position either as an employee in the 
GS-1102 series or as a member of the armed 
forces in a similar occupational specialty; 

(3) is in the contingency contracting force; 
or 

(4) is described in subsection (e)(1)(B). 

(d) Waiver. — The Secretary of Defense may 
waive any or all of the requirements of sub- 
sections (a) and (b) with respect to an employee 
of the Department of Defense or member of the 
armed forces if the Secretary determines that 
the individual possesses significant potential for 
advancement to levels of greater responsibility 
and authority, based on demonstrated job per- 
formance and qualifying experience. With re- 
spect to each waiver granted under this sub- 
section, the Secretary shall set forth in a writ- 
ten document the rationale for the decision of 
the Secretary to waive such requirements. 

(e) Developmental Opportunities. — (1) The 
Secretary of Defense may — 

(A) establish or continue one or more pro- 
grams for the purpose of recruiting, selecting, 
appointing, educating, qualifying, and devel- 
oping the careers of individuals to meet the 
requirements in subparagraphs (A) and (B) of 
subsection (a)(3); 

(B) appoint individuals to developmental po- 
sitions in those programs; and 

(C) separate from the civil service after a 
three-year probationary period any individual 
appointed under this subsection who fails to 
meet the requirements described in subsection 
(a)(3). 

(2) To qualify for any developmental program 
described in paragraph (1)(B), an individual shall 
have — 

(A) been awarded a baccalaureate degree, 
with a grade point average of at least 3.0 (or 
the equivalent), from an accredited institution 
of higher education authorized to grant bacca- 
laureate degrees; or 

(B) completed at least 24 semester credit 
hours or the equivalent of study from an ac- 
credited institution of higher education in any 
of the disciplines of accounting, business, fi- 
nance, law, contracts, purchasing, economics, 
industrial management, marketing, quan- 
titative methods, or organization and manage- 
ment. 

(f) Contingency Contracting Force.— The 
Secretary shall establish qualification require- 
ments for the contingency contracting force 
consisting of members of the armed forces whose 
mission is to deploy in support of contingency 
operations and other operations of the Depart- 
ment of Defense, including — 

(1) completion of at least 24 semester credit 
hours or the equivalent of study from an ac- 
credited institution of higher education or 
similar educational institution in any of the 
disciplines of accounting, business, finance, 
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law, contracts, purchasing, economics, indus- 
trial management, marketing, quantitative 
methods, or organization and management; or 
(2) passing an examination that dem- 
onstrates skills, knowledge, or abilities com- 
parable to that of an individual who has com- 
pleted at least 24 semester credit hours or the 
equivalent of study in any of the disciplines 
described in paragraph (1). 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1642; amended Pub. L. 
103-35, title I, §101, May 31, 1993, 107 Stat. 97; 
Pub. L. 104-201, div. A, title X, § 1074(a)(9)(B), 
Sept. 23, 1996, 110 Stat. 2659; Pub. L. 106-398, §1 
[[div. A], title VIII, §808(a)-(d)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-208; Pub. L. 107-107, div. A, title 
VIII, § 824(a), Dec. 28, 2001, 115 Stat. 1183; Pub. L. 
108-136, div. A, title VIII, § 831(b)(1), Nov. 24, 2003, 
117 Stat. 1549; Pub. L. 108-375, div. A, title X, 
§1084(d)(14), (h)(1), Oct. 28, 2004, 118 Stat. 2062, 
2064.) 

References in Text 

The General Schedule, referred to In subsec. (a)(1)(A), 
is set out under section 5332 of Title 5, Government Or- 
ganization and Employees. 

Amendments 

2004— Subsec. (a)(3)(B). Pub. L. 108-375, § 1084(h)(1), 
amended directory language of Pub. L. 107-107, 
§ 824(a)(1)(C). See 2001 Amendment note below. 

Subsec. (d). Pub. L. 108-375, §1084(d)(14), substituted 
"the decision of the Secretary" for "its decision" be- 
fore "to waive such requirements". 

2003— Subsec. (d). Pub. L. 108-136 substituted "The 
Secretary of Defense may waive any or all of the re- 
quirements of subsections (a) and (b) with respect to an 
employee of the Department of Defense or member of 
the armed forces If the Secretary determines" for "The 
acquisition career program board concerned may waive 
any or all of the requirements of subsections (a) and (b) 
with respect to an employee of the Department of De- 
fense or member of the armed forces if the board cer- 
tifies" in first sentence and "the Secretary" for "the 
board" in second sentence, and struck out third sen- 
tence which read "Such document shall be submitted 
to and retained by the Director of Acquisition Edu- 
cation, Training, and Career Development." 

2001— Subsec. (a). Pub. L. 107-107, § 824(a)(1)(A), reen- 
acted heading without change and substituted intro- 
ductory provisions for provisions which read "The Sec- 
retary of Defense shall require that in order to qualify 
to serve in an acquisition position as a contracting offi- 
cer with authority to award or administer contracts for 
amounts above the simplified acquisition threshold re- 
ferred to in section 2304(g) of this title, a person must — 

Subsec. (a)(1). Pub. L. 107-107, § 824(a)(1)(B), struck 
out "mandatory" before "contracting courses" and 
substituted els. (A) and (B) for "at the grade level, or 
in the position within the grade of the General Sched- 
ule (in the case of an employee), that the person is 
serving in;". 

Subsec. (a)(3)(B). Pub. L. 107-107, § 824(a)(1)(C), as 
amended by Pub. L. 108-375, § 1084(h)(1), inserted comma 
after "business". 

Subsec. (b). Pub. L. 107-107, §824(a)(2), added subsec. 
(b) and struck out former subsec. (b) which read as fol- 
lows: 

"(b) GS-1102 Series Positions and Similar Military 
Positions. — The Secretary of Defense shall require that 
a person meet the requirements set forth in paragraph 
(3) of subsection (a), but not the other requirements set 
forth in that subsection, in order to qualify to serve in 
a position in the Department of Defense in — 
"(1) the GS-1102 occupational series; or 



"(2) a similar occupational specialty if the position 
is to be filled by a member of the armed forces." 
Subsecs. (c) to (f). Pub. L. 107-107, § 824(a)(3), added 
subsecs. (c) to (f) and struck out former subsecs. (c) and 
(d) which related to exception to requirements of sub- 
secs. (a) and (b) and waiver of such requirements, re- 
spectively. 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title 
VIII, § 808(d)], struck out "(except as provided in sub- 
sections (c) and (d))" after "a person must" in intro- 
ductory provisions. 

Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title VIII, 
§808(b)(l)], inserted "and" before "(B) have completed" 
and struck out ", or (C) have passed an examination 
considered by the Secretary of Defense to demonstrate 
skills, knowledge, or abilities comparable to that of an 
individual who has completed at least 24 semester cred- 
it hours (or the equivalent) of study from an accredited 
institution of higher education in any of the disciplines 
listed in subparagraph (B)" after "organization and 
management". 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title VIII, 
§ 808(b)(2)], amended heading and text of subsec. (b) gen- 
erally. Prior to amendment, text read as follows: "The 
Secretary of Defense shall require that a person may 
not be employed by the Department of Defense in the 
GS-1102 occupational series unless the person (except 
as provided in subsections (c) and (d)) meets the re- 
quirements set forth in subsection (a)(3)." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title VIII, 
§808(c)], amended heading and text of subsec. (c) gener- 
ally. Prior to amendment, text read as follows: 

"(1) The requirements set forth in subsections (a)(3) 
and (b) shall not apply to any employee who, on Octo- 
ber 1, 1991, has at least 10 years of experience in acqui- 
sition positions, in comparable positions in other gov- 
ernment agencies or the private sector, or in similar 
positions in which an individual obtains experience di- 
rectly relevant to the field of contracting. 

"(2) The requirements of subsections (a) and (b) shall 
not apply to any employee for purposes of qualifying to 
serve in the position in which the employee is serving 
on October 1, 1993, or any other position in the same or 
lower grade and Involving the same or lower level of re- 
sponsibilities as the position in which the employee is 
serving on such date." 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title VIII, 
§808(a)], in first sentence, substituted "employee or 
member of" for "employee of" and "employee or mem- 
ber possesses" for "employee possesses". 

1996— Subsec. (a). Pub. L. 104-201, In introductory pro- 
visions, struck out ", beginning on October 1, 1993," 
after "require that" and substituted "simplified acqui- 
sition threshold" for "small purchase threshold". 

Subsec. (b). Pub. L. 104-201, §1074(a)(9)(B)(ii), struck 
out ", beginning on October 1, 1993," after "require 
that". 

1993— Subsec. (c)(2). Pub. L. 103-35 inserted "or lower" 
before "grade" and before "level". 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title X, § 1084(h), Oct. 28, 2004, 
118 Stat. 2064, provided that the amendment made by 
section 1084(h) [amending this section, section 1732 of 
this title, and provisions set out as a note under sec- 
tion 5949 of Title 5, Government Organization and Em- 
ployees] Is effective as of Dec. 28, 2001, and as if in- 
cluded in Pub. L. 107-107 as enacted. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title VIII, § 808(e)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-208, provided that: "This 
section [amending this section], and the amendments 
made by this section, shall take effect on October 1, 
2000, and shall apply to appointments and assignments 
to contracting positions made on or after that date." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
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and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Fulfillment Standards for Mandatory Training 

For provisions relating to development of fulfillment 
standards for purposes of the training requirements of 
this section, see section 812(c) of Pub. L. 102-484, set out 
as a note under section 1723 of this title. 

Credit for Experience in Certain Positions 

Section 1209(i) of Pub. L. 101-510, as amended by Pub. 
L. 102-25, title VII, § 704(b)(3)(D), Apr. 6, 1991, 105 Stat. 
119, provided that: "For purposes of meeting any re- 
quirement under chapter 87 of title 10, United States 
Code (as added by section 1202), for a period of experi- 
ence (such as requirements for experience in acquisi- 
tion positions or in critical acquisition positions) and 
for purposes of coverage under the exceptions estab- 
lished by section 1724(c)(1) and section 1732(c)(1) of such 
title, any period of time spent serving in a position 
later designated as an acquisition position or a critical 
acquisition position under such chapter may be count- 
ed as experience in such a position for such purposes." 

[§1725. Repealed. Pub. L. 108-136, div. A, title 
VIII, § 832(a), Nov. 24, 2003, 117 Stat. 1550; 
amended Pub. L. 108-375, div. A, title X, 
§ 1084(f)(1), Oct. 28, 2004, 118 Stat. 2064] 

Section, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1643, related to Office of 
Personnel Management approval. 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title X, § 1084(f), Oct. 28, 2004, 
118 Stat. 2064, provided that the amendment made by 
section 1084(f) (amending section 832(a) of Pub. L. 
108-136, which repealed this section, and sections 1742 
and 2611 of this title) is effective as of Nov. 24, 2003, and 
as if included in Pub. L. 108-136 as enacted. 

SUBCHAPTER III— ACQUISITION CORPS 

Sec. 

1731. Acquisition Corps: in general. 

1732. Selection criteria and procedures. 

1733. Critical acquisition positions. 

1734. Career development. 

1735. Education, training, and experience require- 

ments for critical acquisition positions. 
[1736. Repealed.] 

1737. Definitions and general provisions. 

Amendments 

2001— Pub. L. 107-107, div. A, title X, § 1048(e)(6)(B), 
Dec. 28, 2001, 115 Stat. 1227, struck out item 1736 "Appli- 
cability". 

§ 1731. Acquisition Corps: in general 

(a) Acquisition Corps. — The Secretary of De- 
fense shall ensure that an Acquisition Corps is 
established for the Department of Defense. 

(b) Promotion Rate for Officers in Acquisi- 
tion Corps. — The Secretary of Defense shall en- 
sure that the qualifications of commissioned of- 
ficers selected for the Acquisition Corps are 
such that those officers are expected, as a group, 
to be promoted at a rate not less than the rate 
for all line (or the equivalent) officers of the 
same armed force (both in the zone and below 
the zone) in the same grade. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1644; amended Pub. L. 



108-136, div. A, title VIII, §§ 832(b)(1), 833(1), Nov. 
24, 2003, 117 Stat. 1550.) 

Amendments 

2003— Subsec. (a). Pub. L. 108-136, §833(1)(A), struck 
out "each of the military departments and one or more 
Corps, as he considers appropriate, for the other compo- 
nents of" after "established for" in first sentence, and 
struck out last sentence which read "A separate Acqui- 
sition Corps may be established for each of the Navy 
and the Marine Corps." 

Subsec. (b). Pub. L. 108-136, §833(1)(B), substituted 
"the Acquisition Corps" for "an Acquisition Corps". 

Subsec. (c). Pub. L. 108-136, § 832(b)(1), struck out 
heading and text of subsec. (c). Text read as follows: 
"The Secretary of Defense shall submit any require- 
ment with respect to civilian employees established 
under section 1732 of this title to the Director of the Of- 
fice of Personnel Management for approval. If the Di- 
rector does not disapprove the requirement within 30 
days after the date on which the Director receives the 
requirement, the requirement is deemed to be approved 
by the Director." 

Promotion Rate for Officers in an Acquisition 
Corps 

Pub. L. 105-85, div. A, title VIII, §849, Nov. 18, 1997, 111 
Stat. 1846, as amended by Pub. L. 106-65, div. A, title 
IX, § 911(a)(1), title X, §1067(4), Oct. 5, 1999, 113 Stat. 717, 
774, directed the Secretary of a military department, 
upon approval, to submit to the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics a copy 
for review of the report of a selection board which had 
considered members of an Acquisition Corps of a mili- 
tary department for promotion to a grade above O^, 
directed such Under Secretary to submit to committees 
of Congress a report containing the Under Secretary's 
assessment of the extent to which each military de- 
partment was complying with the requirement set 
forth in section 1731(b) of this title, and provided that 
this section would cease to be effective on Oct. 1, 2000. 

§ 1732. Selection criteria and procedures 

(a) Selection Criteria and Procedures. — Se- 
lection for membership in the Acquisition Corps 
shall be made in accordance with criteria and 
procedures established by the Secretary of De- 
fense. 

(b) Eligibility Criteria. — Except as provided 
in subsections (c) and (d), only persons who meet 
all of the following requirements may be consid- 
ered for service in the Corps: 

(1) The person must meet the educational re- 
quirements prescribed by the Secretary of De- 
fense. Such requirements, at a minimum, shall 
include both of the following: 

(A) A requirement that the person — 

(i) has received a baccalaureate degree at 
an accredited educational institution au- 
thorized to grant baccalaureate degrees, or 

(ii) possess significant potential for ad- 
vancement to levels of greater responsibil- 
ity and authority, based on demonstrated 
analytical and decisionmaking capabili- 
ties, job performance, and qualifying expe- 
rience. 

(B) A requirement that the person has 
completed — 

(i) at least 24 semester credit hours (or 
the equivalent) of study from an accred- 
ited institution of higher education from 
among the following disciplines: account- 
ing, business finance, law, contracts, pur- 
chasing, economics, industrial manage- 



§1732 



TITLE 10— ARMED FORCES 



Page 994 



ment, marketing, quantitative methods, 
and organization and management; or 

(ii) at least 24 semester credit hours (or 
the equivalent) from an accredited institu- 
tion of higher education in the person's ca- 
reer field and 12 semester credit hours (or 
the equivalent) from such an institution 
from among the disciplines listed in clause 
(i) or equivalent training as prescribed by 
the Secretary to ensure proficiency in the 
disciplines listed in clause (i). 

(2) The person must meet experience require- 
ments prescribed by the Secretary of Defense. 
Such requirements shall, at a minimum, in- 
clude a requirement for at least four years of 
experience in an acquisition position in the 
Department of Defense or in a comparable po- 
sition in industry or government. 

(3) The person must meet such other require- 
ments as the Secretary of Defense or the Sec- 
retary of the military department concerned 
prescribes by regulation. 

(c) Exceptions.— (1) The requirements of sub- 
sections (b)(1)(A) and (b)(1)(B) shall not apply to 
any employee who, on October 1, 1991, has at 
least 10 years of experience in acquisition posi- 
tions or in comparable positions in other gov- 
ernment agencies or the private sector. 

(2) The requirements of subsections (b)(1)(A) 
and (b)(1)(B) shall not apply to any employee 
who is serving in an acquisition position on Oc- 
tober 1, 1991, and who does not have 10 years of 
experience as described in paragraph (1) if the 
employee passes an examination considered by 
the Secretary of Defense to demonstrate skills, 
knowledge, or abilities comparable to that of an 
individual who has completed at least 24 semes- 
ter credit hours (or the equivalent) of study 
from an accredited institution of higher edu- 
cation from among the following disciplines: ac- 
counting, business, finance, law, contracts, pur- 
chasing, economics, industrial management, 
marketing, quantitative methods, and organiza- 
tion and management. 

(d) Waiver. — (1) Except as provided in para- 
graph (2), the Secretary of Defense may waive 
any or all of the requirements of subsection (b) 
with respect to an employee if the Secretary de- 
termines that the employee possesses signifi- 
cant potential for advancement to levels of 
greater responsibility and authority, based on 
demonstrated analytical and decisionmaking ca- 
pabilities, job performance, and qualifying expe- 
rience. With respect to each waiver granted 
under this subsection, the Secretary shall set 
forth in a written document the rationale for 
the decision of the Secretary to waive such re- 
quirements. 

(2) The Secretary may not waive the require- 
ments of subsection (b)(l)(A)(ii). 

(e) Mobility Statements.— (1) The Secretary 
of Defense is authorized to require civilians in 
the Acquisition Corps to sign mobility state- 
ments. 

(2) The Secretary of Defense shall identify 
which categories of civilians in the Acquisition 
Corps, as a condition of serving in the Corps, 
shall be required to sign mobility statements. 
The Secretary shall make available published 
information on such identification of categories. 



(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1644; amended Pub. L. 
102-484, div. A, title VIII, § 812(e)(1), Oct. 23, 1992, 
106 Stat. 2451; Pub. L. 103-89, § 3(b)(3)(B), Sept. 30, 
1993, 107 Stat. 982; Pub. L. 105-261, div. A, title 
VIII, §811, Oct. 17, 1998, 112 Stat. 2086; Pub. L. 
107-107, div. A, title VIII, § 824(b), title X, 
§ 1048(e)(4), Dec. 28, 2001, 115 Stat. 1185, 1227; Pub. 
L. 108-136, div. A, title VIII, §§ 831(b)(2), (3), 
832(b)(2), 833(2), Nov. 24, 2003, 117 Stat. 1549, 1550; 
Pub. L. 108-375, div. A, title VIII, § 812(a)(1), title 
X, §1084(d)(14), (h)(2), Oct. 28, 2004, 118 Stat. 2013, 
2062, 2064; Pub. L. 109-163, div. A, title X, 
§ 1056(c)(3), Jan. 6, 2006, 119 Stat. 3439.) 

Amendments 

2006— Subsec. (c)(1), (2). Pub. L. 109-163, 
§1056(c)(3)(A)(i), substituted "(b)(1)(A) and (b)(1)(B)" for 
"(b)(2)(A) and (b)(2)(B)". 

Subsec. (c)(3). Pub. L. 109-163, § 1056(c)(3)(A)(ii), struck 
out par. (3) which read as follows: "Paragraph (1) of 
subsection (b) shall not apply to an employee who — 

"(A) having previously served in a position within 
a grade referred to in subparagraph (A) of that para- 
graph, is currently serving in the same position with- 
in a grade below GS-13 of the General Schedule, or in 
another position within that grade, by reason of a re- 
duction in force or the closure or realignment of a 
military installation, or for any other reason other 
than by reason of an adverse personnel action for 
cause; and 

"(B) except as provided in paragraphs (1) and (2), 
satisfies the educational, experience, and other re- 
quirements prescribed under paragraphs (2), (3), and 
(4) of that subsection." 

Subsec. (d)(2). Pub. L. 109-163, § 1056(c)(3)(B), sub- 
stituted "(b)(l)(A)(ii)" for "(b)(2)(A)(ii)". 

2004— Subsec. (a). Pub. L. 108-375, § 1084(h)(2), amended 
directory language of Pub. L. 107-107, § 1048(e)(4). See 
2001 Amendment note below. 

Subsec. (b). Pub. L. 108-375, § 812(a)(1), redesignated 
pars. (2) to (4) as pars. (1) to (3), respectively, and 
struck out former par. (1) which read as follows: 

"(1)(A) In the case of an employee, the person must 
be currently serving in a position within grade GS-13 or 
above of the General Schedule. 

"(B) In the case of a member of the armed forces, the 
person must be currently serving in the grade of major 
or, in the case of the Navy, lieutenant commander, or 
a higher grade. 

"(C) In the case of an applicant for employment, the 
person must have experience in government or industry 
equivalent to the experience of a person in a position 
described in subparagraph (A) or (B)." 

Subsec. (d)(1). Pub. L. 108-375, §1084(d)(14), substituted 
"the decision of the Secretary" for "its decision" be- 
fore "to waive such requirements." 

2003— Subsec. (a). Pub. L. 108-136, §833(2), substituted 
"the Acquisition Corps" for "an Acquisition Corps". 

Subsec. (b)(1)(C). Pub. L. 108-136, § 831(b)(2)(A), struck 
out ", as validated by the appropriate career program 
management board" after "subparagraph (A) or (B)". 

Subsec. (b)(2)(A)(ii). Pub. L. 108-136, § 831(b)(2)(B), sub- 
stituted "possess" for "has been certified by the acqui- 
sition career program board of the employing military 
department as possessing". 

Subsec. (c)(2). Pub. L. 108-136, § 832(b)(2), struck out at 
end "The Secretary of Defense shall submit examina- 
tions to be given to civilian employees under this para- 
graph to the Director of the Office of Personnel Man- 
agement for approval. If the Director does not dis- 
approve an examination within 30 days after the date 
on which the Director receives the examination, the ex- 
amination is deemed to be approved by the Director." 

Subsec. (d)(1). Pub. L. 108-136, § 831(b)(3)(A), sub- 
stituted "the Secretary of Defense may waive any or 
all of the requirements of subsection (b) with respect to 
an employee if the Secretary determines" for "the ac- 
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quisition career program board of a military depart- 
ment may waive any or all of the requirements of sub- 
section (b) with respect to an employee of that military 
department if the board certifies" in first sentence, 
substituted "the Secretary" for "the board" in second 
sentence, and struck out third sentence which read 
"The document shall be submitted to and retained by 
the Director of Acquisition Education, Training, and 
Career Development." 

Subsec. (d)(2). Pub. L. 108-136, § 831(b)(3)(B), sub- 
stituted "The Secretary" for "The acquisition career 
program board of a military department". 

Subsec. (e). Pub. L. 108-136, §833(2), substituted "the 
Acquisition Corps" for "an Acquisition Corps" in pars. 
(1) and (2). 

2001— Subsec. (a). Pub. L. 107-107, § 1048(e)(4), as 
amended by Pub. L. 108-375, § 1084(h)(2), struck out at 
end "Such criteria and procedures shall be in effect on 
and after October 1, 1993." 

Subsec. (c)(2). Pub. L. 107-107, § 824(b), inserted a 
comma after "business". 

1998— Subsec. (c)(3). Pub. L. 105-261 added par. (3). 

1993— Subsec. (b)(1)(A). Pub. L. 103-89 substituted 
"Schedule" for "Schedule (including any employee cov- 
ered by chapter 54 of title 5)". 

1992— Subsec. (b)(2)(B)(ii). Pub. L. 102-484 inserted be- 
fore period at end "or equivalent training as prescribed 
by the Secretary to ensure proficiency in the dis- 
ciplines listed in clause (i)". 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title X, § 1084(h), Oct. 28, 2004, 
118 Stat. 2064, provided that the amendment made by 
section 1084(h)(1) is effective as of Dec. 28, 2001, and as 
if included in Pub. L. 107-107 as enacted. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103-89, set out as a note under 
section 3372 of Title 5, Government Organization and 
Employees. 

Equivalent Training Under Subsection (b)(2)(B)(ii) 

Section 812(e)(2) of Pub. L. 102-484 provided that: 
"The Secretary of Defense shall prescribe equivalent 
training for purposes of clause (ii) of section 
1732(b)(2)(B) of title 10, United States Code (as amended 
by paragraph (1)), not later than 120 days after the date 
of the enactment of this Act [Oct. 23, 1992]." 

§ 1733. Critical acquisition positions 

(a) Requirement for Corps Member. — A criti- 
cal acquisition position may be filled only by a 
member of the Acquisition Corps. 

(b) Designation of Critical Acquisition Posi- 
tions. — (1) The Secretary of Defense shall des- 
ignate the acquisition positions in the Depart- 
ment of Defense that are critical acquisition po- 
sitions. Such positions shall include the follow- 
ing: 

(A) Any acquisition position which — 

(i) in the case of employees, is required to 
be filled by an employee in a senior position 
in the National Security Personnel System, 
as determined in accordance with guidelines 
prescribed by the Secretary, or in the Senior 
Executive Service; or 

(ii) in the case of members of the armed 
forces, is required to be filled by a commis- 
sioned officer of the Army, Navy, Air Force, 
or Marine Corps who is serving in the grade 
of lieutenant colonel, or, in the case of the 
Navy, commander, or a higher grade. 

(B) Other selected acquisition positions not 
covered by subparagraph (A), including the 
following: 



(i) Program executive officer. 

(ii) Program manager of a major defense 
acquisition program (as defined in section 
2430 of this title) or of a significant 
nonmajor defense acquisition program (as 
defined in section 1737(a)(3) of this title). 

(iii) Deputy program manager of a major 
defense acquisition program. 

(C) Any other acquisition position of signifi- 
cant responsibility in which the primary du- 
ties are supervisory or management duties. 

(2) The Secretary shall periodically publish a 
list of the positions designated under this sub- 
section. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1646; amended Pub. L. 
102-484, div. A, title X, §1052(22), Oct. 23, 1992, 106 
Stat. 2500; Pub. L. 103-89, § 3(b)(3)(C), Sept. 30, 
1993, 107 Stat. 983; Pub. L. 104-201, div. A, title X, 
§ 1074(a)(9)(C), Sept. 23, 1996, 110 Stat. 2659; Pub. 
L. 108-136, div. A, title VIII, §833(2), Nov. 24, 2003, 
117 Stat. 1550; Pub. L. 108-375, div. A, title VIII, 
§ 812(a)(2), Oct. 28, 2004, 118 Stat. 2013.) 

Amendments 

2004— Subsec. (b)(l)(A)(i). Pub. L. 108-375 substituted 
"in a senior position in the National Security Person- 
nel System, as determined in accordance with guide- 
lines prescribed by the Secretary," for "in a position 
within grade GS-14 or above of the General Schedule,". 

2003— Subsec. (a). Pub. L. 108-136 substituted "the Ac- 
quisition Corps" for "an Acquisition Corps". 

1996— Subsec. (a). Pub. L. 104-201 substituted "A criti- 
cal" for "On and after October 1, 1993, a critical". 

1993— Subsec. (b)(l)(A)(i). Pub. L. 103-89 substituted 
"Schedule" for "Schedule (including an employee cov- 
ered by chapter 54 of title 5)". 

1992— Subsec. (b)(l)(B)(ii). Pub. L. 102-484 substituted 
"1737(a)(3)" for "1736(a)(3)". 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103-89, set out as a note under 
section 3372 of Title 5, Government Organization and 
Employees. 

Effective Date for Requirement for Corps 
Members To Pill Critical Acquisition Positions 

Pub. L. 101-510, div. A, title XII, § 1209(f), Nov. 5, 1990, 
104 Stat. 1666, as amended by Pub. L. 102-25, title VII, 
§ 704(b)(3)(C), Apr. 6, 1991, 105 Stat. 119; Pub. L. 103-160, 
div. A, title IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729, pro- 
vided that the Secretaries of the military departments 
were to make every effort to fill critical acquisition po- 
sitions by Acquisition Corps members as soon as pos- 
sible after Nov. 5, 1990, and that for each of the first 
three years after Nov. 5, 1990, the report of the Under 
Secretary of Defense for Acquisition and Technology to 
the Secretary of Defense under section 1762 of this title 
was to include the number of critical acquisition posi- 
tions filled by Acquisition Corps members. 

Publication of List of Critical Acquisition 
Positions 

Pub. L. 101-510, div. A, title XII, § 1209(g), Nov. 5, 1990, 
104 Stat. 1666, directed the Secretary of Defense to pub- 
lish the first list of positions designated as critical ac- 
quisition positions under subsec. (b)(2) of this section 
not later than Oct. 1, 1992. 

§ 1734. Career development 

(a) Three-Year Assignment Period.— (1) Ex- 
cept as provided under subsection (b) and para- 
graph (3), the Secretary of each military depart- 
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ment, acting through the service acquisition ex- 
ecutive for that department, shall provide that 
any person who is assigned to a critical acquisi- 
tion position shall be assigned to the position 
for not fewer than three years. Except as pro- 
vided in subsection (d), the Secretary concerned 
may not reassign a person from such an assign- 
ment before the end of the three-year period. 

(2) A person may not be assigned to a critical 
acquisition position unless the person executes a 
written agreement to remain on active duty (in 
the case of a member of the armed forces) or to 
remain in Federal service (in the case of an em- 
ployee) in that position for at least three years. 
The service obligation contained in such a writ- 
ten agreement shall remain in effect unless and 
until waived by the Secretary concerned under 
subsection (b). 

(3) The assignment period requirement of the 
first sentence of paragraph (1) is waived for any 
individual serving as a deputy program manager 
if the individual is assigned to a critical acquisi- 
tion position upon completion of the individ- 
ual's assignment as a deputy program manager. 

(b) Assignment Period for Program Man- 
agers. — (1) The Secretary of Defense shall pre- 
scribe in regulations — 

(A) a requirement that a program manager 
and a deputy program manager (except as pro- 
vided in paragraph (3)) of a major defense ac- 
quisition program be assigned to the position 
at least until completion of the major mile- 
stone that occurs closest in time to the date 
on which the person has served in the position 
for four years; and 

(B) a requirement that, to the maximum ex- 
tent practicable, a program manager who is 
the replacement for a reassigned program 
manager arrive at the assignment location be- 
fore the reassigned program manager leaves. 

Except as provided in subsection (d), the Sec- 
retary concerned may not reassign a program 
manager or deputy program manager from such 
an assignment until after such major milestone 
has occurred. 

(2) A person may not be assigned to a critical 
acquisition position as a program manager or 
deputy program manager of a major defense ac- 
quisition program unless the person executes a 
written agreement to remain on active duty (in 
the case of a member of the armed forces) or to 
remain in Federal service (in the case of an em- 
ployee) in that position at least until comple- 
tion of the first major milestone that occurs 
closest in time to the date on which the person 
has served in the position for four years. The 
service obligation contained in such a written 
agreement shall remain in effect unless and 
until waived by the Secretary concerned under 
subsection (d). 

(3) The assignment period requirement under 
subparagraph (A) of paragraph (1) is waived for 
any individual serving as a deputy program 
manager if the individual is assigned to a criti- 
cal acquisition position upon completion of the 
individual's assignment as a deputy program 
manager. 

(c) Major Milestone Regulations.— (1) The 
Secretary of Defense shall issue regulations de- 
fining what constitutes major milestones for 
purposes of this section. The service acquisition 



executive of each military department shall es- 
tablish major milestones at the beginning of a 
major defense acquisition program consistent 
with such regulations and shall use such mile- 
stones to determine the assignment period for 
program managers and deputy program man- 
agers under subsection (b). 

(2) The regulations shall require that major 
milestones be clearly definable and measurable 
events that mark the completion of a significant 
phase in a major defense acquisition program 
and that such milestones be the same as the 
milestones contained in the baseline description 
established for the program pursuant to section 
2435(a) of this title. The Secretary shall require 
that the major milestones as defined in the reg- 
ulations be included in the Selected Acquisition 
Report required for such program under section 
2432 of this title. 

(d) Waiver of Assignment Period.— (1) With 
respect to a person assigned to a critical acqui- 
sition position, the Secretary concerned may 
waive the prohibition on reassignment of that 
person (in subsection (a)(1) or (b)(1)) and the 
service obligation in an agreement executed by 
that person (under subsection (a)(2) or (b)(2)), 
but only in exceptional circumstances in which 
a waiver is necessary for reasons permitted in 
regulations prescribed by the Secretary of De- 
fense. 

(2) With respect to each waiver granted under 
this subsection, the service acquisition execu- 
tive (or his delegate) shall set forth in a written 
document the rationale for the decision to grant 
the waiver. 

(e) Rotation Policy.— (1) The Secretary of De- 
fense shall establish a policy encouraging the 
rotation of members of the Acquisition Corps 
serving in critical acquisition positions to new 
assignments after completion of five years of 
service in such positions, or, in the case of a pro- 
gram manager, after completion of a major pro- 
gram milestone, whichever is longer. Such rota- 
tion policy shall be designed to ensure opportu- 
nities for career broadening assignments and an 
infusion of new ideas into critical acquisition 
positions. 

(2) The Secretary of Defense shall establish a 
procedure under which the assignment of each 
person assigned to a critical acquisition position 
shall be reviewed on a case-by-case basis for the 
purpose of determining whether the Government 
and such person would be better served by a re- 
assignment to a different position. Such a re- 
view shall be carried out with respect to each 
such person not later than five years after that 
person is assigned to a critical position. 

(f) Centralized Job Referral System.— The 
Secretary of Defense shall prescribe regulations 
providing for the use of centralized lists to en- 
sure that persons are selected for critical posi- 
tions without regard to geographic location of 
applicants for such positions. 

(g) Exchange Program.— The Secretary of De- 
fense shall establish, for purposes of broadening 
the experience of members of the Acquisition 
Corps, a test program in which members of the 
Corps serving in a military department or De- 
fense Agency are assigned or detailed to an ac- 
quisition position in another department or 
agency. Under the test program, the Secretary 
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of Defense shall ensure that, to the maximum 
extent practicable, at least 5 percent of the 
members of the Acquisition Corps shall serve in 
such exchange assignments each year. The test 
program shall operate for not less than a period 
of three years. 

(h) Responsibility for Assignments. — The 
Secretary of each military department, acting 
through the service acquisition executive for 
that department, is responsible for making as- 
signments of civilian and military personnel of 
that military department who are members of 
the Acquisition Corps to critical acquisition po- 
sitions. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1646; amended Pub. L. 
102-484, div. A, title VIII, § 812(a), (b), Oct. 23, 
1992, 106 Stat. 2450; Pub. L. 104-201, div. A, title 
X, § 1074(a)(9)(D), Sept. 23, 1996, 110 Stat. 2659; 
Pub. L. 107-107, div. A, title X, § 1048(e)(5), Dec. 
28, 2001, 115 Stat. 1227; Pub. L. 108-136, div. A, 
title VIII, §§ 831(b)(4), 832(b)(3), 833(2), (3), Nov. 24, 
2003, 117 Stat. 1549, 1550.) 

Amendments 

2003— Subsec. (d)(2). Pub. L. 108-136, §831(b)(4)(A)(ii), 
redesignated par. (3) as (2) and struck out at end "The 
document shall be submitted to the Director of Acqui- 
sition Education, Training, and Career Development." 

Pub. L. 108-136, §831(b)(4)(A)(i), struck out par. (2) 
which read as follows: "The authority to grant such 
waivers may be delegated by the service acquisition ex- 
ecutive of a military department only to the Director 
of Acquisition Career Management for the military de- 
partment." 

Subsec. (d)(3). Pub. L. 108-136, §831(b)(4)(A)(ii), redes- 
ignated par. (3) as (2). 

Subsec. (e)(1). Pub. L. 108-136, §833(2), substituted 
"the Acquisition Corps" for "an Acquisition Corps" 

Subsec. (e)(2). Pub. L. 108-136, § 831(b)(4)(B), struck out 
", by the acquisition career program board of the de- 
partment concerned," after "case-by-case basis". 

Subsec. (g). Pub. L. 108-136, §833(3)(A), substituted 
"the Acquisition Corps, a test program in which mem- 
bers of the Corps" for "each Acquisition Corps, a test 
program in which members of a Corps". 

Pub. L. 108-136, § 832(b)(3), substituted "The Sec- 
retary" for "(1) The Secretary" and struck out par. (2) 
which read as follows: "The Secretary of Defense shall 
submit the portion of the test program applicable to ci- 
vilian employees to the Director of the Office of Per- 
sonnel Management for approval. If the Director does 
not disapprove that portion of the test program within 
30 days after the date on which the Director receives it, 
that portion of the test program is deemed to be ap- 
proved by the Director." 

Subsec. (h). Pub. L. 108-136, §833(3)(B), substituted 
"making assignments of civilian and military person- 
nel of that military department who are members of 
the Acquisition Corps" for "making assignments of ci- 
vilian and military members of the Acquisition Corps 
of that military department". 

2001— Subsec. (b)(1)(B). Pub. L. 107-107, § 1048(e)(5)(A), 
struck out "on and after October 1, 1991," before "to 
the maximum extent practicable". 

Subsec. (e)(2). Pub. L. 107-107, § 1048(e)(5)(B), struck 
out at end "Reviews under this subsection shall be car- 
ried out after October 1, 1995, but may be carried out 
Xi 6 for s th^t cl^ttc ' 1 

1996— Subsec. (a)(1). Pub. L. 104-201, § 1074(a)(9)(D)(i), 
struck out ", on and after October 1, 1993," after "pro- 
vide that". 

Subsec. (b)(1)(A). Pub. L. 104-201, § 1074(a)(9)(D)(ii), 
struck out ", on and after October 1, 1991," after "re- 
quirement that". 

1992— Subsec. (a)(1). Pub. L. 102-484, § 812(b)(1)(A), in- 
serted before first comma "and paragraph (3)". 



Subsec. (a)(3). Pub. L. 102-484, § 812(b)(1)(B), added par. 
(3). 

Subsec. (b)(1)(A). Pub. L. 102-484, § 812(b)(2)(A), in- 
serted "(except as provided in paragraph (3))" after 
"deputy program manager". 

Subsec. (b)(3). Pub. L. 102-484, § 812(b)(2)(B), added par. 
(3). 

Subsec. (e)(2). Pub. L. 102-484, § 812(a), inserted at end 
"Reviews under this subsection shall be carried out 
after October 1, 1995, but may be carried out before that 
date." 

Job Referral System Deadline 

Section 1209(e) of Pub. L. 101-510 provided that: "Not 
later than October 1, 1991, the Secretary of Defense 
shall prescribe regulations required under section 
1734(f) of title 10, United States Code (as added by sec- 
tion 1202)." 

§ 1735. Education, training, and experience re- 
quirements for critical acquisition positions 

(a) Qualification Requirements. — In estab- 
lishing the education, training, and experience 
requirements under section 1723 of this title for 
critical acquisition positions, the Secretary of 
Defense shall, at a minimum, include the re- 
quirements set forth in subsections (b) through 
(e). 

(b) Program Managers and Deputy Program 
Managers. — Before being assigned to a position 
as a program manager or deputy program man- 
ager of a major defense acquisition program or 
a significant nonmajor defense acquisition pro- 
gram, a person — 

(1) must have completed the program man- 
agement course at the Defense Systems Man- 
agement College or a management program at 
an accredited educational institution deter- 
mined to be comparable by the Secretary of 
Defense; 

(2) must have executed a written agreement 
as required in section 1734(b)(2); and 

(3) in the case of — 

(A) a program manager of a major defense 
acquisition program, must have at least 
eight years of experience in acquisition, at 
least two years of which were performed in a 
systems program office or similar organiza- 
tion; 

(B) a program manager of a significant 
nonmajor defense acquisition program, must 
have at least six years of experience in ac- 
quisition; 

(C) a deputy program manager of a major 
defense acquisition program, must have at 
least six years of experience in acquisition, 
at least two years of which were performed 
in a systems program office or similar orga- 
nization; and 

(D) a deputy program manager of a signifi- 
cant nonmajor defense acquisition program, 
must have at least four years of experience 
in acquisition. 

(c) Program Executive Officers.— Before 
being assigned to a position as a program execu- 
tive officer, a person — 

(1) must have completed the program man- 
agement course at the Defense Systems Man- 
agement College or a management program at 
an accredited educational institution in the 
private sector determined to be comparable by 
the Secretary of Defense, acting through the 
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Under Secretary of Defense for Acquisition, 
Technology, and Logistics; 

(2) must have at least 10 years experience in 
an acquisition position, at least four years of 
which were performed while assigned to a crit- 
ical acquisition position; and 

(3) must have held a position as a program 
manager or a deputy program manager. 

(d) General and Flag Officers and Civilians 
in Equivalent Positions. — Before a general or 
flag officer, or a civilian serving in a position 
equivalent in grade to the grade of such an offi- 
cer, may be assigned to a critical acquisition po- 
sition, the person must have at least 10 years ex- 
perience in an acquisition position, at least four 
years of which were performed while assigned to 
a critical acquisition position. 

(e) Senior Contracting Officials. — Before a 
person may be assigned to a critical acquisition 
position as a senior contracting official, the per- 
son must have at least four years experience in 
contracting. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1648; amended Pub. L. 
102-484, div. A, title VIII, § 812(d), Oct. 23, 1992, 
106 Stat. 2451; Pub. L. 103-160, div. A, title IX, 
§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
107-107, div. A, title X, § 1048(b)(2), Dec. 28, 2001, 
115 Stat. 1225.) 

Amendments 

2001— Subsec. (c)(1). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1993— Subsec. (c)(1). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1992— Subsec. (b)(3). Pub. L. 102-484 struck out "or 
deputy program manager" after "program manager" In 
subpars. (A) and (B), struck out "and" at end of subpar. 

(A) , substituted semicolon for period at end of subpar. 

(B) , and added subpars. (C) and (D). 

Fulfillment Standards for Mandatory Training 

For provisions relating to development of fulfillment 
standards for purposes of the training requirements of 
this section, see section 812(c) of Pub. L. 102-484, set out 
as a note under section 1723 of this title. 

[§ 1736. Repealed. Pub. L. 107-107, div. A, title X, 
§ 1048(e)(6)(A), Dec. 28, 2001, 115 Stat. 1227] 

Section, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1649, related to applica- 
bility of the qualification requirements. 

§ 1737. Definitions and general provisions 

(a) Definitions.— In this subchapter: 

(1) The term "program manager" means, 
with respect to a defense acquisition program, 
the member of the Acquisition Corps respon- 
sible for managing the program, regardless of 
the title given the member. 

(2) The term "deputy program manager" 
means the person who has authority to act on 
behalf of the program manager in the absence 
of the program manager. 

(3) The term "significant nonmajor defense 
acquisition program" means a Department of 
Defense acquisition program that is not a 
major defense acquisition program (as defined 



in section 2430 of this title) and that is esti- 
mated by the Secretary of Defense to require 
an eventual total expenditure for research, de- 
velopment, test, and evaluation of more than 
the dollar threshold set forth in section 
2302(5)(A) of this title for such purposes for a 
major system or an eventual total expenditure 
for procurement of more than the dollar 
threshold set forth in section 2302(5)(A) of this 
title for such purpose for a major system. 

(4) The term "program executive officer" 
has the meaning given such term in regula- 
tions prescribed by the Secretary of Defense. 

(5) The term "senior contracting official" 
means a director of contracting, or a principal 
deputy to a director of contracting, serving in 
the office of the Secretary of a military de- 
partment, the headquarters of a military de- 
partment, the head of a Defense Agency, a sub- 
ordinate command headquarters, or in a major 
systems or logistics contracting activity in 
the Department of Defense. 

(b) Limitation. — Any civilian or military 
member of the Corps who does not meet the edu- 
cation, training, and experience requirements 
for a critical acquisition position established 
under this subchapter may not carry out the du- 
ties or exercise the authorities of that position, 
except for a period not to exceed six months, un- 
less a waiver of the requirements is granted 
under subsection (c). 

(c) Waiver. — The Secretary of each military 
department (acting through the service acquisi- 
tion executive for that department) or the Sec- 
retary of Defense (acting through the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics) for Defense Agencies and 
other components of the Department of Defense 
may waive, on a case-by-case basis, the require- 
ments established under this subchapter with 
respect to the assignment of an individual to a 
particular critical acquisition position. Such a 
waiver may be granted only if unusual circum- 
stances justify the waiver or if the Secretary 
concerned (or official to whom the waiver au- 
thority is delegated) determines that the indi- 
vidual's qualifications obviate the need for 
meeting the education, training, and experience 
requirements established under this subchapter. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1650; amended Pub. L. 
102-190, div. A, title X, § 1061(a)(8), (c), Dec. 5, 
1991, 105 Stat. 1472, 1475; Pub. L. 103-160, div. A, 
title IX, § 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; 
Pub. L. 107-107, div. A, title X, § 1048(b)(2), Dec. 
28, 2001, 115 Stat. 1225; Pub. L. 108-136, div. A, 
title VIII, §§ 831(b)(5), 832(b)(4), 833(2), Nov. 24, 
2003, 117 Stat. 1549, 1550.) 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136, §833(2), sub- 
stituted "the Acquisition Corps" for "an Acquisition 
Corps". 

Subsec. (c). Pub. L. 108-136, §831(b)(5), substituted 
"The Secretary" for "(1) The Secretary" and struck 
out par. (2) which read as follows: "The authority to 
grant such waivers may be delegated — 

"(A) in the case of the service acquisition execu- 
tives of the military departments, only to the Direc- 
tor of Acquisition Career Management for the mili- 
tary department concerned; and 



Page 999 



TITLE 10— ARMED FORCES 



§1742 



"(B) in the case of the Under Secretary of Defense 
for Acquisition, Technology, and Logistics, only to 
the Director of Acquisition Education, Training, and 
Career Development." 

Subsec. (d). Pub. L. 108-136, § 832(b)(4), struck out 
heading and text of subsec. (d). Text read as follows: 
"The Secretary of Defense shall submit any require- 
ment with respect to civilian employees established 
under this subchapter to the Director of the Office of 
Personnel Management for approval. If the Director 
does not disapprove the requirement within 30 days 
after the date on which the Director receives the re- 
quirement, the requirement is deemed to be approved 
by the Director." 

2001— Subsec. (c)(1), (2)(B). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1993— Subsec. (c)(1), (2)(B). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1991— Subsec. (a)(3). Pub. L. 102-190, § 1061(c), sub- 
stituted "the dollar threshold set forth in section 
2302(5)(A) of this title for such purposes for a major sys- 
tem" for "$50,000,000 (based on fiscal year 1980 constant 
dollars)" and "the dollar threshold set forth in section 
2302(5)(A) of this title for such purpose for a major sys- 
tem" for "$250,000,000 (based on fiscal year 1980 con- 
stant dollars)". 

Subsec. (c)(2)(B). Pub. L. 102-190, § 1061(a)(8), struck 
out comma after "Director of Acquisition". 

SUBCHAPTER IV— EDUCATION AND 
TRAINING 

Sec. 

1741. Policies and programs: establishment and im- 

plementation. 

1742. Internship, cooperative education, and schol- 

arship programs. 
[1743, 1744. Repealed.] 

1745. Additional education and training programs 

available to acquisition personnel. 

1746. Defense Acquisition University. 

1747. Acquisition fellowship program. 

1748. Fulfillment standards for acquisition work- 

force training. 

Amendments 

2011— Pub. L. 111-383, div. A, title VIII, §§ 874(b)(2), 
877(c)(2)(B), Jan. 7, 2011, 124 Stat. 4305, 4306, substituted 
"Defense Acquisition University" for "Defense acquisi- 
tion university structure" in item 1746 and added item 
1748. 

2003— Pub. L. 108-136, div. A, title VIII, §836(3), Nov. 
24, 2003, 117 Stat. 1552, substituted "Internship, coopera- 
tive education, and scholarship programs" for "Intern 
program" in item 1742 and struck out items 1743 "Coop- 
erative education program" and 1744 "Scholarship pro- 
gram' ' . 

2002— Pub. L. 107-314, div. A, title X, §1062(a)(10)(B), 
Dec. 2, 2002, 116 Stat. 2650, transferred former item 2410h 
from chapter 141 to this subchapter and redesignated it 
as item 1747. 

§ 1741. Policies and programs: establishment and 
implementation 

(a) Policies and Procedures— The Secretary 
of Defense shall establish policies and proce- 
dures for the establishment and implementation 
of the education and training programs author- 
ized by this subchapter. 

(b) Funding Levels.— The Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics each year shall recommend to the Secretary 
of Defense the funding levels to be requested in 
the defense budget to implement the education 



and training programs under this subchapter. 
The Secretary of Defense shall set forth sepa- 
rately the funding levels requested for such pro- 
grams in the Department of Defense budget jus- 
tification documents submitted in support of 
the President's budget submitted to Congress 
under section 1105 of title 31. 

(c) Programs.— The Secretary of each mili- 
tary department, acting through the service ac- 
quisition executive for that department, shall 
establish and implement the education and 
training programs authorized by this sub- 
chapter. In carrying out such requirement, the 
Secretary concerned shall ensure that such pro- 
grams are established and implemented 
throughout the military department concerned 
and, to the maximum extent practicable, uni- 
formly with the programs of the other military 
departments. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1651; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225.) 

Amendments 

2001— Subsec. (b). Pub. L. 107-107 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

1993— Subsec. (b). Pub. L. 103-160 substituted "Under 
Secretary of Defense for Acquisition and Technology" 
for "Under Secretary of Defense for Acquisition". 

§ 1742. Internship, cooperative education, and 
scholarship programs 

(a) Programs.— The Secretary of Defense shall 
conduct the following education and training 
programs: 

(1) An intern program for purposes of provid- 
ing highly qualified and talented individuals 
an opportunity for accelerated promotions, ca- 
reer broadening assignments, and specified 
training to prepare them for entry into the 
Acquisition Corps. 

(2) A cooperative education credit program 
under which the Secretary arranges, through 
cooperative arrangements entered into with 
one or more accredited institutions of higher 
education, for such institutions to grant un- 
dergraduate credit for work performed by stu- 
dents who are employed by the Department of 
Defense in acquisition positions. 

(3) A scholarship program for the purpose of 
qualifying personnel for acquisition positions 
in the Department of Defense. 

(b) Scholarship Program Requirements.— 
Each recipient of a scholarship under a program 
conducted under subsection (a)(3) shall be re- 
quired to sign a written agreement that sets 
forth the terms and conditions of the scholar- 
ship. The agreement shall be in a form pre- 
scribed by the Secretary and shall include terms 
and conditions, including terms and conditions 
addressing reimbursement in the event that a 
recipient fails to fulfill the requirements of the 
agreement, that are comparable to those set 
forth as a condition for providing advanced edu- 
cation assistance under section 2005. The obliga- 
tion to reimburse the United States under an 
agreement under this subsection is, for all pur- 
poses, a debt owing the United States. 
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(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1651; amended Pub. L. 
108-136, div. A, title VIII, § 834(a), Nov. 24, 2003, 

117 Stat. 1550; Pub. L. 108-375, div. A, title VIII, 
§ 812(b), title X, § 1084(f)(1), Oct. 28, 2004, 118 Stat. 
2013, 2064.) 

Amendments 

2004— Pub. L. 108-375, § 1084(f)(1), amended directory 
language of Pub. L. 108-136, § 834(a). See 2003 Amend- 
ment note below. 

Pub. L. 108-375, § 812(b), designated existing provisions 
as subsec. (a), inserted heading, and added subsec. (b). 

2003— Pub. L. 108-136, § 834(a), as amended by Pub. L. 
108-375, § 1084(f)(1), amended section catchline and text 
generally. Prior to amendment, text read as follows: 
"The Secretary of Defense shall require that each mili- 
tary department conduct an intern program for pur- 
poses of providing highly qualified and talented indi- 
viduals an opportunity for accelerated promotions, ca- 
reer broadening assignments, and specified training to 
prepare them for entry into the Acquisition Corps." 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title X, § 1084(f), Oct. 28, 2004, 

118 Stat. 2064, provided that the amendment made by 
section 1084(f)(1) Is effective as of Nov. 24, 2003, and as 
if Included in Pub. L. 108-136 as enacted. 

[§§ 1743, 1744. Repealed. Pub. L. 108-136, div. A, 
title VIII, § 834(b), Nov. 24, 2003, 117 Stat. 
1551] 

Section 1743, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1651, related to coopera- 
tive education program. 

Section 1744, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1652; amended Pub. L. 
102-484, div. A, title VIII, § 812(f), Oct. 23, 1992, 106 Stat. 
2451; Pub. L. 108-136, div. A, title VIII, § 832(c), Nov. 24, 
2003, 117 Stat. 1550, related to scholarship program. 

§ 1745. Additional education and training pro- 
grams available to acquisition personnel 

(a) Tuition Reimbursement and Training. — (1) 
The Secretary of Defense shall provide for tui- 
tion reimbursement and training (including a 
full-time course of study leading to a degree) for 
acquisition personnel in the Department of De- 
fense. 

(2) For civilian personnel, the reimbursement 
and training shall be provided under section 
4107(b) of title 5 for the purposes described in 
that section. For purposes of such section 
4107(b), there is deemed to be, until September 
30, 2010, a shortage of qualified personnel to 
serve in acquisition positions in the Department 
of Defense. 

(3) In the case of members of the armed forces, 
the limitation in section 2007(a) of this title 
shall not apply to tuition reimbursement and 
training provided for under this subsection. 

(b) Repayment of Student Loans. — The Sec- 
retary of Defense may repay all or part of a stu- 
dent loan under section 5379 of title 5 for an em- 
ployee of the Department of Defense appointed 
to an acquisition position. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1653; amended Pub. L. 
104-106, div. A, title XV, § 1503(a)(15), Feb. 10, 
1996, 110 Stat. 511; Pub. L. 106-65, div. A, title IX, 
§ 925(a), Oct. 5, 1999, 113 Stat. 726; Pub. L. 106-398, 
§1 [[div. A], title XI, §1123], Oct. 30, 2000, 114 
Stat. 1654, 1654A-317.) 



Amendments 

2000— Subsec. (a)(2). Pub. L. 106-398 substituted "Sep- 
tember 30, 2010" for "September 30, 2001". 

1999 — Subsec. (a). Pub. L. 106-65 amended heading and 
text of subsec. (a) generally. Text read as follows: "The 
Secretary of Defense shall provide for tuition reim- 
bursement and training (including a full-time course of 
study leading to a degree) under section 4107(b) of title 
5 for acquisition personnel In the Department of De- 
fense for the purposes described in that section. For 
purposes of such section 4107(b), there is deemed to be, 
until September 30, 2001, a shortage of qualified person- 
nel to serve in acquisition positions in the Department 
of Defense." 

1996— Subsec. (a). Pub. L. 104-106 substituted "section 
4107(b)" for "section 4107(d)" in two places. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title IX, § 925(b), Oct. 5, 1999, 113 
Stat. 726, provided that: "The amendment made by sub- 
section (a) [amending this section] shall apply with re- 
spect to charges for tuition or expenses incurred after 
the date of the enactment of this Act [Oct. 5, 1999]." 

§ 1746. Defense Acquisition University 

(a) Defense Acquisition University Struc- 
ture. — The Secretary of Defense, acting through 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, shall establish and 
maintain a defense acquisition university struc- 
ture to provide for — 

(1) the professional educational development 
and training of the acquisition workforce; and 

(2) research and analysis of defense acquisi- 
tion policy issues from an academic perspec- 
tive. 

(b) Civilian Faculty Members.— (1) The Sec- 
retary of Defense may employ as many civilians 
as professors, instructors, and lecturers in the 
defense acquisition university structure as the 
Secretary considers necessary. 

(2) The compensation of persons employed 
under this subsection shall be as prescribed by 
the Secretary. 

(3) In this subsection, the term "defense acqui- 
sition university" includes the Defense Systems 
Management College. 

(c) Curriculum Development.— The President 
of the Defense Acquisition University shall work 
with the relevant professional schools and de- 
gree-granting institutions of the Department of 
Defense and military departments to ensure 
that best practices are used in curriculum devel- 
opment to support acquisition workforce posi- 
tions. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1653; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 104-106, div. A, title XV, 
§1503(a)(16), Feb. 10, 1996, 110 Stat. 512; Pub. L. 
107-107, div. A, title X, § 1048(b)(2), Dec. 28, 2001, 
115 Stat. 1225; Pub. L. 111-383, div. A, title VIII, 
§ 877(c)(1), (2)(A), Jan. 7, 2011, 124 Stat. 4306.) 

Amendments 

2011— Pub. L. 111-383, § 877(c)(2)(A), substituted "De- 
fense Acquisition University" for "Defense acquisition 
university structure" in section catchline. 

Subsec. (c). Pub. L. 111-383, § 877(c)(1), added subsec. 
(c). 

2001— Subsec. (a). Pub. L. 107-107 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
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Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology" in introductory provisions. 

1996— Subsec. (a). Pub. L. 104-106 struck out "(1)" be- 
fore "The Secretary of Defense" and redesignated sub- 
pars. (A) and (B) as pars. (1) and (2), respectively. 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

Effective Date 

Section 1209(h)(1) of Pub. L. 101-510 provided that: 
"Subsection (b) of section 1746 of title 10, United States 
Code (as added by section 1202), shall take effect with 
respect to the Defense Systems Management College on 
the date of the enactment of this Act [Nov. 5, 1990]." 

Establishment op Initial Defense Acquisition 
University Structure 

Pub. L. 101-510, div. A, title XII, §1205, Nov. 5, 1990, 104 
Stat. 1658, as amended by Pub. L. 105-85, div. A, title X, 
§ 1073(d)(4)(A), Nov. 18, 1997, 111 Stat. 1905, provided 
that, not later than Oct. 1, 1991, the Secretary of De- 
fense, acting through the Under Secretary of Defense 
for Acquisition and Technology, was to prescribe regu- 
lations for the initial structure for a defense acquisi- 
tion university under this section and to prescribe and 
submit to the Committees on Armed Services of the 
Senate and House of Representatives an implementa- 
tion plan, including a charter, for the university struc- 
ture, and not later than Aug. 1, 1992, the Secretary was 
to carry out the implementation plan. 

§ 1747. Acquisition fellowship program 

(a) Establishment. — The Secretary of Defense 
shall establish, and carry out an acquisition fel- 
lowship program in accordance with this section 
in order to enhance the ability of the Depart- 
ment of Defense to recruit employees who are 
highly qualified in fields of acquisition. 

(b) Number of Fellowships. — The Secretary 
of Defense may designate up to 25 prospective 
employees of the Department of Defense as ac- 
quisition fellows. 

(c) Eligibility. — In order to be eligible for des- 
ignation as an acquisition fellow, an employee — 

(1) must complete at least 2 years of Federal 
Government service as an employee in an ac- 
quisition position in the Department of De- 
fense; and 

(2) must be serving in an acquisition posi- 
tion in the Department of Defense that in- 
volves the performance of duties likely to re- 
sult in significant restrictions under law on 
the employment activities of that employee 
after leaving Government service. 

(d) Two-Year Period of Research and Teach- 
ing. — Under the fellowship program, the Sec- 
retary of Defense shall pay designated acquisi- 
tion fellows to engage in research or teaching 
for a 2-year period in a field related to Federal 
Government acquisition policy. Such research 
or teaching may be conducted in the defense ac- 
quisition university structure of the Depart- 
ment of Defense, any other institution of profes- 
sional education of the Federal Government, or 
a nonprofit institution of higher education. 
Each fellow shall be paid at a rate equal to the 
rate of pay payable for the level of the position 
in which the fellow served in the Department of 
Defense before undertaking such research or 
teaching. 

(Added Pub. L. 102-484, div. A, title VIII, § 841(a), 
Oct. 23, 1992, 106 Stat. 2468, §2410h; renumbered 



§1747, Pub. L. 107-314, div. A, title X, 
§1062(a)(10)(A), Dec. 2, 2002, 116 Stat. 2650.) 

Amendments 

2002— Pub. L. 107-314 renumbered section 2410h of this 
title as this section. 

§ 1748. Fulfillment standards for acquisition 
workforce training 

The Secretary of Defense, acting through the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics, shall develop fulfill- 
ment standards, and implement and maintain a 
program, for purposes of the training require- 
ments of sections 1723, 1724, and 1735 of this title. 
Such fulfillment standards shall consist of cri- 
teria for determining whether an individual has 
demonstrated competence in the circus that 
would be taught in the training courses required 
under those sections. If an individual meets the 
appropriate fulfillment standard, the applicable 
training requirement is fulfilled. 

(Added Pub. L. 111-383, div. A, title VIII, 
§ 874(b)(1), Jan. 7, 2011, 124 Stat. 4304.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 105-85, div. A, title VIII, §853, Nov. 18, 
1997, 111 Stat. 1851, which was set out as a note under 
section 1723 of this title, prior to repeal by Pub. L. 
111-383, § 874(b)(4). 

Deadline for Fulfillment Standards 

Pub. L. 111-383, div. A, title VIII, § 874(b)(3), Jan. 7, 
2011, 124 Stat. 4305, provided that: "The fulfillment 
standards required under section 1748 of title 10, United 
States Code, as added by paragraph (1), shall be devel- 
oped not later than 270 days after the date of the enact- 
ment of this Act [Jan. 7, 2011]." 

SUBCHAPTER V— GENERAL MANAGEMENT 
PROVISIONS 

See. 

1761. Management information system. 

1762. Demonstration project relating to certain ac- 

quisition personnel management policies 
and procedures. 
[1763. Repealed.] 

1764. Authority to establish different minimum re- 
quirements. 

Amendments 

2011— Pub. L. 111-383, div. A, title VIII, § 872(a)(2), Jan. 
7, 2011, 124 Stat. 4302, added item 1762. 

2003— Pub. L. 108-136, div. A, title VIII, §836(4), Nov. 
24, 2003, 117 Stat. 1552, added item 1764 and struck out 
item 1763 "Reassignment of authority". 

2001— Pub. L. 107-107, div. A, title X, § 1048(e)(7)(B), 
Dec. 28, 2001, 115 Stat. 1228, struck out items 1762 "Re- 
port to Secretary of Defense" and 1764 "Authority to 
establish different minimum experience requirements". 

§ 1761. Management information system 

(a) In General. — The Secretary of Defense 
shall prescribe regulations to ensure that the 
military departments and Defense Agencies es- 
tablish a management information system capa- 
ble of providing standardized information to the 
Secretary on persons serving in acquisition posi- 
tions. 

(b) Minimum Information.— The management 
information system shall, at a minimum, pro- 
vide for the following: 
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(1) The collection and retention of informa- 
tion concerning' the qualifications, assign- 
ments, and tenure of persons in the acquisi- 
tion workforce. 

(2) Any exceptions and waivers granted with 
respect to the application of qualification, as- 
signment, and tenure policies, procedures, and 
practices to such persons. 

(3) Relative promotion rates for military 
personnel in the acquisition workforce. 

(Added Pub. L. 101-510, div. A, title XII, § 1202(a), 
Nov. 5, 1990, 104 Stat. 1653; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; Pub. L. 
108-375, div. A, title X, § 1084(d)(15), Oct. 28, 2004, 
118 Stat. 2062.) 

Amendments 

2004— Subsec. (b). Pub. L. 108-375 substituted "provide 
for the following:" for "provide for — " in introductory 
provisions, capitalized first letter of first word in pars. 
(1) to (3), substituted period for semicolon at end in 
pars. (1) and (2), substituted period for "; and" at end 
in par. (3), and struck out par. (4) which read as follows: 
"collection of the information necessary for the Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics and the Secretary of Defense to comply with 
the requirements of section 1762 for the years in which 
that section is in effect." 

2001— Subsec. (b)(4). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1993— Subsec. (b)(4). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

Establishment op Management Information System 

Section 1209(k) of Pub. L. 101-510 provided that: 
"(1) Not later than October 1, 1991, the Secretary of 
Defense shall prescribe in regulations the requirements 
under section 1761 of title 10, United States Code (as 
added by section 1202), including data elements, for the 
uniform management information system. 

"(2) The Secretary of Defense shall ensure that the 
requirements prescribed pursuant to paragraph (1) are 
implemented not later than October 1, 1992." 

§ 1762. Demonstration project relating to certain 
acquisition personnel management policies 
and procedures 

(a) Commencement.— The Secretary of Defense 
is authorized to carry out a demonstration 
project, the purpose of which is to determine the 
feasibility or desirability of one or more propos- 
als for improving the personnel management 
policies or procedures that apply with respect to 
the acquisition workforce of the Department of 
Defense and supporting personnel assigned to 
work directly with the acquisition workforce. 

(b) Terms and Conditions.— (1) Except as 
otherwise provided in this subsection, any dem- 
onstration project described in subsection (a) 
shall be subject to section 4703 of title 5 and all 
other provisions of such title that apply with re- 
spect to any demonstration project under such 
section. 

(2) Subject to paragraph (3), in applying sec- 
tion 4703 of title 5 with respect to a demonstra- 
tion project described in subsection (a) — 

(A) "180 days" in subsection (b)(4) of such 

section shall be deemed to read "120 days"; 



(B) "90 days" in subsection (b)(6) of such sec- 
tion shall be deemed to read "30 days"; and 

(C) subsection (d)(1) of such section shall be 
disregarded. 

(3) Paragraph (2) shall not apply with respect 
to a demonstration project unless — 

(A) for each organization or team participat- 
ing in the demonstration project — 

(i) at least one-third of the workforce par- 
ticipating in the demonstration project con- 
sists of members of the acquisition work- 
force; and 

(ii) at least two-thirds of the workforce 
participating in the demonstration project 
consists of members of the acquisition work- 
force and supporting personnel assigned to 
work directly with the acquisition work- 
force; and 

(B) the demonstration project commences 
before October 1, 2007. 

(c) Limitation on Number of Participants.— 
The total number of persons who may partici- 
pate in the demonstration project under this 
section may not exceed 120,000. 

(d) Effect of Reorganizations.— The applica- 
bility of paragraph (2) of subsection (b) to an or- 
ganization or team shall not terminate by rea- 
son that the organization or team, after having 
satisfied the conditions in paragraph (3) of such 
subsection when it began to participate in a 
demonstration project under this section, ceases 
to meet one or both of the conditions set forth 
in subparagraph (A) of such paragraph (3) as a 
result of a reorganization, restructuring, re- 
alignment, consolidation, or other organiza- 
tional change. 

(e) Assessments. — (1) The Secretary of De- 
fense shall designate an independent organiza- 
tion to conduct two assessments of the acquisi- 
tion workforce demonstration project described 
in subsection (a). 

(2) Each such assessment shall include the fol- 
lowing: 

(A) A description of the workforce included 
in the project. 

(B) An explanation of the flexibilities used 
in the project to appoint individuals to the ac- 
quisition workforce and whether those ap- 
pointments are based on competitive proce- 
dures and recognize veteran's preferences. 

(C) An explanation of the flexibilities used in 
the project to develop a performance appraisal 
system that recognizes excellence in perform- 
ance and offers opportunities for improve- 
ment. 

(D) The steps taken to ensure that such sys- 
tem is fair and transparent for all employees 
in the project. 

(E) How the project allows the organization 
to better meet mission needs. 

(F) An analysis of how the flexibilities in 
subparagraphs (B) and (C) are used, and what 
barriers have been encountered that inhibit 
their use. 

(G) Whether there is a process for — 

(i) ensuring ongoing performance feedback 
and dialogue among supervisors, managers, 
and employees throughout the performance 
appraisal period; and 

(ii) setting timetables for performance ap- 
praisals. 
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(H) The project's impact on career progres- 
sion. 

(I) The project's appropriateness or inappro- 
priateness in light of the complexities of the 
workforce affected. 

(J) The project's sufficiency in terms of pro- 
viding protections for diversity in promotion 
and retention of personnel. 

(K) The adequacy of the training, policy 
guidelines, and other preparations afforded in 
connection with using the project. 

(L) Whether there is a process for ensuring 
employee involvement in the development and 
improvement of the project. 

(3) The first assessment under this subsection 
shall be completed not later than September 30, 
2012. The second and final assessment shall be 
completed not later than September 30, 2016. 
The Secretary shall submit to the covered con- 
gressional committees a copy of each assess- 
ment within 30 days after receipt by the Sec- 
retary of the assessment. 

(f) Covered Congressional Committees. — In 
this section, the term "covered congressional 
committees" means — 

(1) the Committees on Armed Services of the 
Senate and the House of Representatives; 

(2) the Committee on Homeland Security 
and Governmental Affairs of the Senate; and 

(3) the Committee on Oversight and Govern- 
ment Reform of the House of Representatives. 

(g) Termination of Authority.— The author- 
ity to conduct a demonstration program under 
this section shall terminate on September 30, 
2017. 

(h) Conversion.— Within 6 months after the 
authority to conduct a demonstration project 
under this section is terminated as provided in 
subsection (g), employees in the project shall 
convert to the civilian personnel system created 
pursuant to section 9902 of title 5. 

(Added Pub. L. 111-383, div. A, title VIII, 
§ 872(a)(1), Jan. 7, 2011, 124 Stat. 4300.) 

Prior Provisions 

A prior section 1762, added Pub. L. 101-510, div. A, 
title XII, § 1202(a), Nov. 5, 1990, 104 Stat. 1654; amended 
Pub. L. 103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 
107 Stat. 1728; Pub. L. 106-65, div. A, title IX, § 911(a)(1), 
Oct. 5, 1999, 113 Stat. 717, related to report by the Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics to the Secretary of Defense on the status of 
the defense acquisition workforce, prior to repeal by 
Pub. L. 107-107, div. A, title X, § 1048(e)(7)(A), Dec. 28, 
2001, 115 Stat. 1227. 

Provisions similar to those in this section were con- 
tained in Pub. L. 104-106, div. D, title XLHI, §4308, Feb. 
10, 1996, 110 Stat. 669, which was set out as a note under 
section 1701 of this title, prior to repeal by Pub. L. 
111-383, § 872(b). 



[§1763. Repealed. Pub. L. 108-136, div. A, title 
VIII, §835(1), Nov. 24, 2003, 117 Stat. 1551] 

Section, added Pub. L. 101-510, div. A, title XII, 
§ 1202(a), Nov. 5, 1990, 104 Stat. 1656; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 107 
Stat. 1728; Pub. L. 105-85, div. A, title X, § 1073(a)(33), 
Nov. 18, 1997, 111 Stat. 1902; Pub. L. 107-107, div. A, title 
X, § 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225, related to re- 
assignment of authority by Secretary of Defense. 



§ 1764. Authority to establish different minimum 
requirements 

(a) Authority.— (1) The Secretary of Defense 
may prescribe a different minimum number of 
years of experience, different minimum edu- 
cation qualifications, and different tenure of 
service qualifications to be required for eligi- 
bility for appointment or advancement to an ac- 
quisition position referred to in subsection (b) 
than is required for such position under or pur- 
suant to any provision of this chapter. 

(2) Any requirement prescribed under para- 
graph (1) for a position referred to in any para- 
graph of subsection (b) shall be applied uni- 
formly to all positions referred to in such para- 
graph. 

(b) Applicability. — This section applies to the 
following acquisition positions in the Depart- 
ment of Defense: 

(1) Contracting officer, except a position re- 
ferred to in paragraph (6). 

(2) Program executive officer. 

(3) Senior contracting official. 

(4) Program manager. 

(5) Deputy program manager. 

(6) A position in the contract contingency 
force of an armed force that is filled by a 
member of that armed force. 

(c) Definition. — In this section, the term 
"contract contingency force", with respect to 
an armed force, has the meaning given such 
term in regulations prescribed by the Secretary 
concerned. 

(Added Pub. L. 108-136, div. A, title VIII, §835(2), 
Nov. 24, 2003, 117 Stat. 1551; amended Pub. L. 
108-375, div. A, title VIII, § 812(c), Oct. 28, 2004, 
118 Stat. 2013.) 

Prior Provisions 

A prior section 1764, added Pub. L. 101-510, div. A, 
title XII, § 1202(a), Nov. 5, 1990, 104 Stat. 1656, related to 
authority to establish different minimum experience 
requirements, prior to repeal by Pub. L. 107-107, div. A, 
title X, § 1048(e)(7)(A), Dec. 28, 2001, 115 Stat. 1227. 

Amendments 

2004— Subsec. (b)(1). Pub. L. 108-375, § 812(c)(2), sub- 
stituted "in paragraph (6)" for "in paragraph (5)". 

Subsec. (b)(5), (6). Pub. L. 108-375, § 812(c)(1), added 
par. (5) and redesignated former par. (5) as (6). 

CHAPTER 88— MILITARY FAMILY PROGRAMS 
AND MILITARY CHILD CARE 

Subchapter Sec. 

I. Military Family Programs 1781 

II. Military Child Care 1791 

SUBCHAPTER I— MILITARY FAMILY 
PROGRAMS 

Sec. 

1781. Office of Family Policy. 

1781a. Department of Defense Military Family 

Readiness Council. 
1781b. Department of Defense policy and plans for 

military family readiness. 
1781c. Office of Community Support for Military 

Families With Special Needs. 

1782. Surveys of military families. 

1783. Family members serving on advisory commit- 

tees. 

1784. Employment opportunities for military 

spouses. 
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Sec. 

1784a. Education and training opportunities for 
military spouses to expand employment and 
portable career opportunities. 

1785. Youth sponsorship program. 

1786. Dependent student travel within the United 

States. 

1787. Reporting of child abuse. 

1788. Additional family assistance. 

1789. Chaplain-led programs: authorized support. 

1790. Military personnel citizenship processing. 

Amendments 

2011— Pub. L. 112-74, div. A, title VIII, § 8070(b), Dec. 

23, 2011, 125 Stat. 823, added item 1790. 

2009— Pub. L. 111-84, div. A, title V, § 563(a)(2), Oct. 28, 
2009, 123 Stat. 2307, added item 1781c. 

2008— Pub. L. 110-417, [div. A], title V, § 582(b), Oct. 14, 
2008, 122 Stat. 4474, added item 1784a. 

Pub. L. 110-181, div. A, title V, § 581(d), Jan. 28, 2008, 
122 Stat. 122, added items 1781a and 1781b. 

2003— Pub. L. 108-136, div. A, title V, § 582(a)(2), Nov. 

24, 2003, 117 Stat. 1490, added item 1789. 

2002— Pub. L. 107-314, div. A, title VI, § 652(a)(2), Dec. 
2, 2002, 116 Stat. 2581, added item 1788. 



§ 1781. Office of Family Policy 

(a) Establishment. — There is in the Director 1 
of the Secretary of Defense an Office of Family 
Policy (hereinafter in this section referred to as 
the "Office"). The office 2 shall be headed by the 
Director of Family Policy, who shall serve with- 
in the office 2 of the Under Secretary of Defense 
for Personnel and Readiness. 

(b) Duties.— The Office— 

(1) shall coordinate programs and activities 
of the military departments to the extent that 
they relate to military families; and 

(2) shall make recommendations to the Sec- 
retaries of the military departments with re- 
spect to programs and policies regarding mili- 
tary families. 

(c) Staff. — The Office shall have not less than 
five professional staff members. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 330; amended Pub. L. 
111-383, div. A, title IX, § 901(h), Jan. 7, 2011, 124 
Stat. 4323.) 

Prior Provisions 

Provisions similar to those in this subchapter were 
contained in Pub. L. 99-145, title VIII, Nov. 8, 1985, 99 
Stat. 678, as amended, which was set out as a note 
under section 113 of this title, prior to repeal by Pub. 
L. 104-106, § 568(e)(1). 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "the Di- 
rector" for "the Office" before "of the Secretary" and 
"The office shall be headed by the Director of Family 
Policy, who shall serve within the office of the Under 
Secretary of Defense for Personnel and Readiness." for 
"The Office shall be under the Assistant Secretary of 
Defense for Force Management and Personnel." 



iSo in original. Probably should be "Office". 
2 So in original. Probably should be capitalized. 



Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Establishment of Online Resources To Provide In- 
formation About Benefits and Services Avail- 
able to Members of the Armed Forces and Their 
Families 

Pub. L. 111-84, div. A, title V, §561, Oct. 28, 2009, 123 
Stat. 2302, provided that: 
"(a) Internet Outreach Website. — 

"(1) Establishment. — The Secretary of Defense 
shall establish an Internet website or other online re- 
sources for the purpose of providing comprehensive 
information to members of the Armed Forces and 
their families about the benefits and services de- 
scribed in subsection (b) that are available to mem- 
bers of the Armed Forces and their families. 

"(2) Contact information. — The online resources 
shall provide contact information, both telephone 
and e-mail, that a member of the Armed Forces or de- 
pendent of the member can use to get specific infor- 
mation about benefits and services that may be avail- 
able for the member or dependent. 
"(b) Covered Benefits and Services. — The informa- 
tion provided through the online resources established 
pursuant to subsection (a) shall include information re- 
garding the following benefits and services that may be 
available to a member of the Armed Forces and depend- 
ents of the member: 

"(1) Financial compensation, including financial 
counseling. 

"(2) Health care and life insurance programs. 
"(3) Death benefits. 

"(4) Entitlements and survivor benefits for depend- 
ents, including offsets in the receipt of such benefits 
under the Survivor Benefit Plan and in connection 
with the receipt of dependency and indemnity com- 
pensation. 

"(5) Educational assistance benefits, including limi- 
tations on and the transferability of such assistance. 

"(6) Housing assistance benefits, including counsel- 
ing. 

"(7) Relocation planning and preparation. 

"(8) Maintaining military records. 

"(9) Legal assistance. 

"(10) Quality of life programs. 

"(11) Family and community programs. 

"(12) Employment assistance upon separation or re- 
tirement of a member or for the spouse of the mem- 
ber. 

"(13) Reserve component service for members com- 
pleting service in a regular component. 

"(14) Disability benefits, including offsets in con- 
nection with the receipt of such benefits. 

"(15) Benefits and services provided under laws ad- 
ministered by the Secretary of Veterans Affairs. 

"(16) Such other benefits and services as the Sec- 
retary of Defense considers appropriate. 
"(c) Dissemination of Information on Availability 
on Online Resources. — The Secretaries of the military 
departments shall use public service announcements, 
publications, and such other announcements through 
the general media as the Secretaries consider appro- 
priate to inform members of the Armed Forces and 
their families and the general public about the infor- 
mation available through the online resources estab- 
lished pursuant to subsection (a). 

"(d) Implementation Report. — Not later than one 
year after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the quality 
and scope of the online resources established pursuant 
to subsection (a) to provide information about benefits 
and services for members of the Armed Forces and 
their families." 
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Education and Treatment Services for Military 
Dependent Children With Autism 

Pub. L. 110-181, div. A, title V, §587, Jan. 28, 2008, 122 
Stat. 133, which related to comprehensive assessment of 
the availability of Federal, State, and local education 
and treatment services for military dependent children 
with autism, was repealed by Pub. L. 111-84, div. A, 
title V, § 563(a)(3), Oct. 28, 2009, 123 Stat. 2307. 

Joint Family Support Assistance Program 

Pub. L. 109-364, div. A, title VI, §675, Oct. 17, 2006, 120 
Stat. 2273, as amended by Pub. L. 111-383, div. A, title 
V, §584, Jan. 7, 2011, 124 Stat. 4228, provided that: 

"(a) Program Required. — The Secretary of Defense 
shall carry out a joint family support assistance pro- 
gram for the purpose of providing- to families of mem- 
bers of the Armed Forces the following types of assist- 
ance: 

"(1) Financial and material assistance. 
"(2) Mobile support services. 

"(3) Sponsorship of volunteers and family support 
professionals for the delivery of support services. 

"(4) Coordination of family assistance programs 
and activities provided by Military OneSource, Mili- 
tary Family Life Consultants, counselors, the De- 
partment of Defense, other Federal agencies, State 
and local agencies, and non-profit entities. 

"(5) Facilitation of discussion on military family 
assistance programs, activities, and initiatives be- 
tween and among the organizations, agencies, and en- 
tities referred to in paragraph (4). 

"(6) Such other assistance that the Secretary con- 
siders appropriate. 

"(b) Locations. — The Secretary of Defense shall 
carry out the program in not less than six areas of the 
United States selected by the Secretary. At least three 
of the areas selected for the program shall be areas 
that are geographically isolated from military installa- 
tions. 

"(c) Resources and Volunteers. — The Secretary of 
Defense shall provide personnel and other resources of 
the Department of Defense necessary for the implemen- 
tation and operation of the program and may accept 
and utilize the services of non-Government volunteers 
and non-profit entities under the program. 

"(d) Procedures. — The Secretary of Defense shall es- 
tablish procedures for the operation of the program and 
for the provision of assistance to families of members 
of the Armed Forces under the program. 

"(e) Relation to Family Support Centers. — The 
program is not intended to operate in lieu of existing 
family support centers, but is instead intended to aug- 
ment the activities of the family support centers. 
"(f) Implementation Plan. — 

"(1) Plan required. — Not later than 90 days after 
the date on which funds are first obligated for the 
program, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report setting forth 
a plan for the implementation of the program. 

"(2) Elements. — The plan required under paragraph 
(1) shall include the following: 

"(A) A description of the actions taken to select 
the areas in which the program will be conducted. 

"(B) A description of the procedures established 
under subsection (d). 

"(C) A review of proposed actions to be taken 
under the program to improve coordination of fam- 
ily assistance program and activities between and 
among the Department of Defense, other Federal 
agencies, State and local agencies, and non-profit 
entities. 
"(g) Report. — 

"(1) Report required.— Not later than 270 days 
after the date on which funds are first obligated for 
the program, the Secretary of Defense shall submit to 
the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 



and the House of Representatives] a report on the 
program. 

"(2) Elements. — The report shall include the fol- 
lowing: 

"(A) A description of the program, including the 
areas in which the program is conducted, the proce- 
dures established under subsection (d) for operation 
of the program, and the assistance provided 
through the program for families of members of the 
Armed Forces. 

"(B) An assessment of the effectiveness of the 
program in providing assistance to families of 
members of the Armed Forces. 

"(C) An assessment of the advisability of extend- 
ing the program or making it permanent. 
"(h) Duration. — The authority to carry out the pro- 
gram shall expire on December 31, 2012." 

Recognition op Military Families 

Pub. L. 108-136, div. A, title V, §581, Nov. 24, 2003, 117 
Stat. 1489, provided that: 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) The families of both active and reserve compo- 
nent members of the Armed Forces, through their 
sacrifices and their dedication to the Nation and its 
values, contribute immeasurably to the readiness of 
the Armed Forces. 

"(2) Without the continued support of military fam- 
ilies, the Nation's ability to sustain a high quality 
all-volunteer military force would be undermined. 

"(3) In the perilous and challenging times of the 
global war on terrorism, with hundreds of thousands 
of active and reserve component military personnel 
deployed overseas in places of combat and other im- 
minent danger, military families are making extraor- 
dinary sacrifices and will be required to do so for the 
foreseeable future. 

"(4) Beginning in 1997, military family service and 
support centers have responded to the encouragement 
and support of private, non-profit organizations to 
recognize and honor the American military family 
during the Thanksgiving period each November. 
"(b) Military Family Recognition. — In view of the 
findings in subsection (a), Congress determines that it 
is appropriate that special measures be taken annually 
to recognize and honor the American military family. 

"(c) Department op Defense Programs and Activi- 
ties. — The Secretary of Defense shall — 

"(1) implement and sustain programs, including ap- 
propriate ceremonies and activities, to recognize and 
honor the contributions and sacrifices of the Amer- 
ican military family, including families of both ac- 
tive and reserve component military personnel; 

"(2) focus the celebration of the American military 
family during a specific period of each year to give 
full and proper recognition to those families; and 

"(3) seek the assistance and support of appropriate 
civilian organizations, associations, and other enti- 
ties (A) in carrying out the annual celebration of the 
American military family, and (B) in sustaining 
other, longer-term efforts to support the American 
military family." 

§ 1781a. Department of Defense Military Family 
Readiness Council 

(a) In General. — There is in the Department 
of Defense the Department of Defense Military- 
Family Readiness Council (in this section re- 
ferred to as the "Council"). 

(b) Members.— (1) The Council shall consist of 
the following- members: 

(A) The Under Secretary of Defense for Per- 
sonnel and Readiness, who shall serve as chair 
of the Council and who may designate a rep- 
resentative to chair the council in the Under 
Secretary's absence. 
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(B) The following persons, who shall be ap- 
pointed or designated by the Secretary of De- 
fense: 

(i) One representative of each of the Army, 
Navy, Marine Corps, and Air Force, each of 
whom shall be a member of the armed force 
to be represented. 

(ii) One representative of the Army Na- 
tional Guard or the Air National Guard, who 
may be a member of the National Guard. 

(iii) One spouse or parent of a member of 
each of the Army, Navy, Marine Corps, and 
Air Force, two of whom shall be the spouse 
or parent of an active component member 
and two of whom shall be the spouse or par- 
ent of a reserve component member. 

(C) Three individuals appointed by the Sec- 
retary of Defense from among representatives 
of military family organizations, including 
military family organizations of families of 
members of the regular components and of 
families of members of the reserve compo- 
nents. 

(D) The senior enlisted advisor from each of 
the Army, Navy, Marine Corps, and Air Force, 
except that two of these members may instead 
be selected from among the spouses of the sen- 
ior enlisted advisors. 

(E) The Director of the Office of Community 
Support for Military Families with Special 
Needs. 

(2)(A) The term on the Council of the members 
appointed or designated under clauses (i) and 
(iii) of subparagraph (B) of paragraph (1) shall be 
two years and may be renewed by the Secretary 
of Defense. Representation on the Council under 
clause (ii) of that subparagraph shall rotate be- 
tween the Army National Guard and Air Na- 
tional Guard every two years on a calendar year 
basis. 

(B) The term on the Council of the members 
appointed under subparagraph (C) of paragraph 
(1) shall be three years. 

(c) Meetings. — The Council shall meet not less 
often than twice each year. 

(d) Duties. — The duties of the Council shall in- 
clude the following: 

(1) To review and make recommendations to 
the Secretary of Defense regarding the policy 
and plans required under section 1781b of this 
title. 

(2) To monitor requirements for the support 
of military family readiness by the Depart- 
ment of Defense. 

(3) To evaluate and assess the effectiveness 
of the military family readiness programs and 
activities of the Department of Defense. 

(e) Annual Reports.— (1) Not later than Feb- 
ruary 1 each year, the Council shall submit to 
the Secretary of Defense and the congressional 
defense committees a report on military family 
readiness. 

(2) Each report under this subsection shall in- 
clude the following: 

(A) An assessment of the adequacy and effec- 
tiveness of the military family readiness pro- 
grams and activities of the Department of De- 
fense during the preceding fiscal year in meet- 
ing the needs and requirements of military 
families. 



(B) Recommendations on actions to be taken 
to improve the capability of the military fam- 
ily readiness programs and activities of the 
Department of Defense to meet the needs and 
requirements of military families, including 
actions relating to the allocation of funding 
and other resources to and among such pro- 
grams and activities. 

(Added Pub. L. 110-181, div. A, title V, § 581(a), 
Jan. 28, 2008, 122 Stat. 120; amended Pub. L. 
111-84, div. A, title V, §562, Oct. 28, 2009, 123 Stat. 
2303; Pub. L. 111-383, div. A, title V, §581, Jan. 7, 
2011, 124 Stat. 4226; Pub. L. 112-81, div. A, title V, 
§574, Dec. 31, 2011, 125 Stat. 1427.) 

Amendments 

2011 — Subsec. (b). Pub. L. 112-81 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) related to 
members. 

Subsec. (b)(1)(B). Pub. L. 111-383, § 581(d)(1)(A), struck 
out ", who shall be appointed by the Secretary of De- 
fense" after "Air Force". 

Subsec. (b)(1)(C). Pub. L. 111-383, § 581(d)(1)(B), struck 
out ", who shall be appointed by the Secretary of De- 
fense" after "Air National Guard" In cl. (1) and after 
"Air Force Reserve" In cl. (il). 

Subsec. (b)(1)(D). Pub. L. 111-383, § 581(d)(1)(C), struck 
out "by the Secretary of Defense" after "appointed". 

Subsec. (b)(1)(E). Pub. L. 111-383, § 581(a)(1)(B), added 
subpar. (E). Former subpar. (E) redesignated (F). 

Subsec. (b)(1)(F). Pub. L. 111-383, § 581(c), amended 
subpar. (F) generally. Prior to amendment, subpar. (F) 
read as follows: "In addition to the representatives ap- 
pointed under subparagraphs (B) and (C), the senior en- 
listed advisors of the Army, Navy, Marine Corps, and 
Air Force, or the spouse of a senior enlisted member 
from each of the Army, Navy, Marine Corps, and Air 
Force." 

Pub. L. 111-383, § 581(a)(1)(A), redesignated subpar. (E) 
as (F). 

Subsec. (b)(1)(G). Pub. L. 111-383, § 581(b), added sub- 
par. (G). 

Subsec. (b)(2). Pub. L. 111-383, § 581(a)(2), substituted 
"subparagraphs (C), (D), and (E)" for "subparagraphs 

(C) and (D)". 

Subsec. (b)(3). Pub. L. 111-383, § 581(d)(2), added par. 
(3). 

2009— Subsec. (b)(1)(C) to (E). Pub. L. 111-84, § 562(a), 
added subpar. (C), redesignated former subpars. (C) and 

(D) as (D) and (E), respectively, and substituted "sub- 
paragraphs (B) and (C)" for "subparagraph (B)" in sub- 
par. (E). 

Subsec. (b)(2). Pub. L. 111-84, § 562(b), substituted 
"subparagraphs (C) and (D) of paragraph (1)" for "para- 
graph (1)(C)" and inserted at end "Representation on 
the Council required by clause (i) of paragraph (1)(C) 
shall rotate between the Army National Guard and Air 
National Guard. Representation required by clause (il) 
of such paragraph shall rotate among the reserve com- 
ponents specified In such clause." 

§ 1781b. Department of Defense policy and plans 
for military family readiness 

(a) Policy and Plans Required.— The Sec- 
retary of Defense shall develop a policy and 
plans for the Department of Defense for the sup- 
port of military family readiness. 

(b) Purposes. — The purposes of the policy and 
plans required under subsection (a) are as fol- 
lows: 

(1) To ensure that the military family readi- 
ness programs and activities of the Depart- 
ment of Defense are comprehensive, effective, 
and properly supported. 

(2) To ensure that support is continuously 
available to military families in peacetime 
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and in war, as well as during periods of force 
structure change and relocation of military 
units. 

(3) To ensure that the military family readi- 
ness programs and activities of the Depart- 
ment of Defense are available to all military 
families, including military families of mem- 
bers of the regular components and military 
families of members of the reserve compo- 
nents. 

(4) To make military family readiness an ex- 
plicit element of applicable Department of De- 
fense plans, programs, and budgeting activi- 
ties, and that achievement of military family 
readiness is expressed through Department- 
wide goals that are identifiable and measur- 
able. 

(5) To ensure that the military family readi- 
ness programs and activities of the Depart- 
ment of Defense undergo continuous evalua- 
tion in order to ensure that resources are allo- 
cated and expended for such programs and ac- 
tivities to achieve Department-wide family 
readiness goals. 

(c) Elements of Policy.— The policy required 
under subsection (a) shall include the following 
elements: 

(1) A list of military family readiness pro- 
grams and activities. 

(2) Department of Defense-wide goals for 
military family support, including joint pro- 
grams, both for military families of members 
of the regular components and military fami- 
lies of members of the reserve components. 

(3) Policies on access to military family sup- 
port programs and activities based on military 
family populations served and geographical lo- 
cation. 

(4) Metrics to measure the performance and 
effectiveness of the military family readiness 
programs and activities of the Department of 
Defense. 

(5) A summary, by fiscal year, of the alloca- 
tion of funds (including appropriated funds 
and nonappropriated funds) for major cat- 
egories of military family readiness programs 
and activities of the Department of Defense, 
set forth for each of the military departments 
and for the Office of the Secretary of Defense. 

(d) Annual Report.— Not later than March 1 
each year, the Secretary of Defense shall submit 
to the congressional defense committees a re- 
port on the plans required under subsection (a) 
for the five-fiscal year period beginning with the 
fiscal year in which the report is submitted. 
Each report shall include the plans covered by 
the report and an assessment of the discharge by 
the Department of Defense of the previous plans 
submitted under this section. 

(Added Pub. L. 110-181, div. A, title V, § 581(a), 
Jan. 28, 2008, 122 Stat. 121; amended Pub. L. 
111-383, div. A, title X, §1075(b)(23), Jan. 7, 2011, 
124 Stat. 4370.) 

Amendments 

2011— Subsec. (d). Pub. L. 111-383 substituted "March 
1 each year" for "March 1, 2008, and each year there- 
after". 



§ 1781c. Office of Community Support for Mili- 
tary Families With Special Needs 

(a) Establishment.— There is in the Office of 
the Under Secretary of Defense for Personnel 
and Readiness the Office of Community Support 
for Military Families With Special Needs (in 
this section referred to as the "Office"). 

(b) Purpose. — The purpose of the Office is to 
enhance and improve Department of Defense 
support around the world for military families 
with special needs (whether medical or edu- 
cational needs) through the development of ap- 
propriate policies, enhancement and dissemina- 
tion of appropriate information throughout the 
Department of Defense, support for such fami- 
lies in obtaining referrals for services and in ob- 
taining service, and oversight of the activities of 
the military departments in support of such 
families. 

(c) Director.— (1) The head of the Office shall 
be the Director of the Office of Community Sup- 
port for Military Families With Special Needs, 
who shall be a member of the Senior Executive 
Service or a general officer or flag officer. 

(2) In the discharge of the responsibilities of 
the Office, the Director shall be subject to the 
supervision, direction, and control of the Under 
Secretary of Defense for Personnel and Readi- 
ness. 

(d) Responsibilities.— The Office shall have 
the responsibilities as follows: 

(1) To develop and implement a comprehen- 
sive policy on support for military families 
with special needs as required by subsection 

(e) . 

(2) To establish and oversee the programs re- 
quired by subsection (f). 

(3) To identify gaps in services available 
through the Department of Defense for mili- 
tary families with special needs. 

(4) To develop plans to address gaps identi- 
fied under paragraph (3) through appropriate 
mechanisms, such as enhancing resources and 
training and ensuring the provision of special 
assistance to military families with special 
needs and military parents of individuals with 
special needs (including through the provision 
of training and seminars to members of the 
armed forces). 

(5) To monitor the programs of the military 
departments for the assignment of members of 
the armed forces who are members of military 
families with special needs, and the programs 
for the support of such military families, and 
to advise the Secretary of Defense on the ade- 
quacy of such programs in conjunction with 
the preparation of future-years defense pro- 
grams and other budgeting and planning ac- 
tivities of the Department of Defense. 

(6) To monitor the availability and acces- 
sibility of programs provided by other Federal, 
State, local, and non-governmental agencies 
to military families with special needs. 

(7) To conduct periodic reviews of best prac- 
tices in the United States in the provision of 
medical and educational services for children 
with special needs. 

(8) To carry out such other matters with re- 
spect to the programs and activities of the De- 
partment of Defense regarding military fami- 
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lies with special needs as the Under Secretary 
of Defense for Personnel and Readiness shall 
specify. 

(e) Policy. — (1) The Office shall develop, and 
update from time to time, a uniform policy for 
the Department of Defense regarding military 
families with special needs. The policy shall 
apply with respect to members of the armed 
forces without regard to their location, whether 
within or outside the continental United States. 

(2) The policy developed under this subsection 
shall include elements regarding the following: 

(A) The assignment of members of the armed 
forces who are members of military families 
with special needs. 

(B) Support for military families with spe- 
cial needs. 

(3) In addressing the assignment of members of 
the armed forces under paragraph (2)(A), the pol- 
icy developed under this subsection shall, in a 
manner consistent with the needs of the armed 
forces and responsive to the career development 
of members of the armed forces on active duty, 
provide for such members each of the following: 

(A) Assignment to locations where care and 
support for family members with special needs 
are available. 

(B) Stabilization of assignment for a mini- 
mum of 4 years. 

(4) In addressing support for military families 
under paragraph (2)(B), the policy developed 
under this subsection shall provide the follow- 
ing: 

(A) Procedures to identify members of the 
armed forces who are members of military 
families with special needs. 

(B) Mechanisms to ensure timely and accu- 
rate evaluations of members of such families 
who have special needs. 

(C) Procedures to facilitate the enrollment 
of such members of the armed forces and their 
families in programs of the military depart- 
ment for the support of military families with 
special needs. 

(D) Procedures to ensure the coordination of 
Department of Defense health care programs 
and support programs for military families 
with special needs, and the coordination of 
such programs with other Federal, State, 
local, and non-governmental health care pro- 
grams and support programs intended to serve 
such families. 

(E) Requirements for resources (including 
staffing) to ensure the availability through 
the Department of Defense of appropriate 
numbers of case managers to provide individ- 
ualized support for military families with spe- 
cial needs. 

(F) Requirements regarding the development 
and continuous updating of an individualized 
services plan (medical and educational) for 
each military family with special needs. 

(G) Requirements for record keeping, report- 
ing, and continuous monitoring of available 
resources and family needs under individual- 
ized services support plans for military fami- 
lies with special needs, including the estab- 
lishment and maintenance of a central or var- 
ious regional databases for such purposes. 

(f) Programs.— (1) The Office shall establish, 
maintain, and oversee a program to provide in- 



formation and referral services on special needs 
matters to military families with special needs 
on a continuous basis regardless of the location 
of the member's assignment. The program shall 
provide for timely access by members of such 
military families to individual case managers 
and counselors on matters relating to special 
needs. 

(2) The Office shall establish, maintain, and 
oversee a program of outreach on special needs 
matters for military families with special needs. 
The program shall — 

(A) assist military families in identifying 
whether or not they have a member with spe- 
cial needs; and 

(B) provide military families with special 
needs with information on the services, sup- 
port, and assistance available through the De- 
partment of Defense regarding such members 
with special needs, including information on 
enrollment in programs of the military de- 
partments for such services, support, and as- 
sistance. 

(3) (A) The Office shall provide support to the 
Secretary of each military department in the es- 
tablishment and sustainment by such Secretary 
of a program for the support of military families 
with special needs under the jurisdiction of such 
Secretary. Each program shall be consistent 
with the policy developed by the Office under 
subsection (e). 

(B) Each program under this paragraph shall 
provide for appropriate numbers of case man- 
agers for the development and oversight of indi- 
vidualized services plans for educational and 
medical support for military families with spe- 
cial needs. 

(C) Services under a program under this para- 
graph may be provided by contract or other ar- 
rangements with non-Department of Defense en- 
tities qualified to provide such services. 

(g) Resources. — The Secretary of Defense 
shall assign to the Office such resources, includ- 
ing personnel, as the Secretary considers nec- 
essary for the discharge of the responsibilities of 
the Office, including a sufficient number of 
members of the armed forces to ensure appro- 
priate representation by the military depart- 
ments in the personnel of the Office. 

(h) Reports. — (1) Not later than April 30 each 
year, the Secretary of Defense shall submit to 
the congressional defense committees a report 
on the activities of the Office. 

(2) Each report under this subsection shall in- 
clude the following: 

(A) A description of any gaps in services 
available through the Department of Defense 
for military families with special needs that 
were identified under subsection (d)(3). 

(B) A description of the actions being taken, 
or planned, to address such gaps, including 
any plans developed under subsection (d)(4). 

(C) Such recommendations for legislative ac- 
tion as the Secretary considers appropriate to 
provide for the continuous improvement of 
support and services for military families with 
special needs. 

(i) Military Family With Special Needs.— 
For purposes of this section, a military family 
with special needs is any military family with 
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one or more members who has a medical or edu- 
cational special need (as defined by the Sec- 
retary in regulations for purposes of this sec- 
tion), including a condition covered by the Ex- 
tended Health Care Option Program under sec- 
tion 1079f of this title. 

(Added Pub. L. 111-84, div. A, title V, § 563(a)(1), 
Oct. 28, 2009, 123 Stat. 2304; amended Pub. L. 
111-383, div. A, title V, § 582(a), (b), title X, 
§1075(b)(24), Jan. 7, 2011, 124 Stat. 4226, 4227, 4370.) 

Amendments 

2011— Subsec. (c). Pub. L. 111-383, § 582(a), amended 
subsec. (c) generally. Prior to amendment, text read as 
follows: 

"(1) The head of the Office shall be the Director of the 
Office of Community Support for Military Families 
With Special Needs, who shall be appointed by the Sec- 
retary of Defense from among civilian employees of the 
Department of Defense who are members of the Senior 
Executive Service or members of the armed forces in a 
general or flag grade. 

"(2) The Director shall be subject to the supervision, 
direction, and control of the Under Secretary of De- 
fense for Personnel and Readiness in the discharge of 
the responsibilities of the Office, and shall report di- 
rectly to the Under Secretary regarding the discharge 
of such responsibilities." 

Subsec. (d)(7), (8). Pub. L. 111-383, § 582(b), added par. 
(7) and redesignated former par. (7) as (8). 

Subsec. (h)(1). Pub. L. 111-383, § 1075(b)(24), substituted 
"April 30 each year" for "180 days after the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 2010, and annually thereafter". 

Foundation fob Support op Military Families With 
Special Needs 

Pub. L. 111-84, div. A, title V, § 563(b), Oct. 28, 2009, 123 
Stat. 2307, provided that: 

"(1) Establishment authorized. — The Secretary of 
Defense may establish a foundation for the provision of 
assistance to the Department of Defense in providing 
support to military families with special needs. 

"(2) Purposes.— The purposes of the foundation shall 
be to assist the Department of Defense as follows: 

"(A) In conducting outreach to identify military 
families with special needs. 

"(B) In developing programs to support and provide 
services to military families with special needs. 

"(C) In developing educational curricula for the 
training of professional and paraprofessional person- 
nel providing support and services on special needs to 
military families with special needs. 

"(D) In conducting research on the following: 

"(i) The unique factors associated with a military 
career (including deployments of members of the 
Armed Forces) and their effects on families and in- 
dividuals with special needs. 

"(ii) Evidence-based therapeutic and medical 
services for members of military families with spe- 
cial needs, including research in conjunction with 
non-Department of Defense entities such as the Na- 
tional Institutes of Health. 

"(E) In providing vocational education and training 
for adolescent and adult members of military fami- 
lies with special needs. 

"(F) In carrying out other initiatives to contribute 
to improved support for military families with spe- 
cial needs. 

"(3) Department op defense funding. — The Sec- 
retary may provide the foundation such financial sup- 
port as the Secretary considers appropriate, including 
the provision to the foundation of appropriated funds 
and non-appropriated funds available to the Depart- 
ment of Defense. 

"(4) Annual report.— The foundation shall submit to 
the Secretary, and to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 



priations of the Senate and the House of Representa- 
tives], each year a report on its activities under this 
subsection during the preceding year. Each report shall 
include, for the year covered by such report, the follow- 
ing: 

"(A) A description of the programs and activities of 
the foundation. 

"(B) The budget of the foundation, including the 
sources of any funds provided to the foundation. 
"(5) Military family with special needs defined. — 
In this subsection, the term 'military family with spe- 
cial needs' has the meaning given such term in section 
1781c(i) of title 10, United States Code (as added by sub- 
section (a))." 

Military Department Support for Local Centers 
To Assist Military Children With Special Needs 

Pub. L. 111-84. div. A, title V, § 563(c), as added Pub. 
L. 111-383, div. A, title V, § 582(c)(2), Jan. 7, 2011, 124 
Stat. 4227, provided that: "The Secretary of a military 
department may establish or support centers on or in 
the vicinity of military installations under the juris- 
diction of such Secretary to coordinate and provide 
medical and educational services for children with spe- 
cial needs of members of the Armed Forces who are as- 
signed to such installations." 

Advisory Panel on Community Support for 
Military Families With Special Needs 

Pub. L. 111-84, div. A, title V, § 563(d), as added Pub. 
L. 111-383, div. A, title V, § 582(c)(2), Jan. 7, 2011, 124 
Stat. 4227, provided that: 

"(1) Establishment. — Not later than 90 days after the 
date of the enactment of this subsection [Jan. 7, 2011], 
the Secretary of Defense shall establish an advisory 
panel on community support for military families with 
special needs. 

"(2) Members. — The advisory panel shall consist of 
seven individuals who are a member of a military fam- 
ily with special needs. The Secretary of Defense shall 
appoint the members of the advisory panel. 
"(3) Duties. — The advisory panel shall — 

"(A) provide informed advice to the Director of the 
Office of Community Support for Military Families 
With Special Needs on the implementation of the pol- 
icy required by subsection (e) of section 1781c of title 
10, United States Code, and on the discharge of the 
programs required by subsection (f) of such section; 

"(B) assess and provide information to the Director 
on services and support for children with special 
needs that is available from other departments and 
agencies of the Federal Government and from State 
and local governments; and 

"(C) otherwise advise and assist the Director in the 
discharge of the duties of the Office of Community 
Support for Military Families With Special Needs in 
such manner as the Secretary of Defense and the Di- 
rector jointly determine appropriate. 
"(4) Meetings. — The Director shall meet with the ad- 
visory panel at such times, and with such frequency, as 
the Director considers appropriate. The Director shall 
meet with the panel at least once each year. The Direc- 
tor may meet with the panel through teleconferencing 
or by other electronic means." 

§ 1782. Surveys of military families 

(a) Authority. — The Secretary of Defense, in 
order to determine the effectiveness of Federal 
programs relating to military families and the 
need for new programs, may conduct surveys 
of— 

(1) members of the armed forces who are on 
active duty, in an active status, or retired; 

(2) family members of such members; and 

(3) survivors of deceased retired members 
and of members who died while on active duty. 

(b) Responses To Be Voluntary.— Responses 
to surveys conducted under this section shall be 
voluntary. 
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(c) Federal Recordkeeping Requirements. — 
With, respect to a survey authorized under sub- 
section (a) that includes a person referred to in 
that subsection who is not an employee of the 
United States or is not otherwise considered an 
employee of the United States for the purposes 
of section 3502(3)(A)(i) of title 44, the person 
shall be considered as being an employee of the 
United States for the purposes of that section. 

(d) Survey Required for Fiscal Year 2010. — 
Notwithstanding subsection (a), during fiscal 
year 2010, the Secretary of Defense shall conduct 
a survey otherwise authorized under such sub- 
section. Thereafter, additional surveys may be 
conducted not less often than once every three 
fiscal years. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 330; amended Pub. L. 
107-107, div. A, title V, §572, Dec. 28, 2001, 115 
Stat. 1122; Pub. L. 110-181, div. A, title V, § 581(c), 
Jan. 28, 2008, 122 Stat. 122.) 

Amendments 

2008— Subsec. (d). Pub. L. 110-181 added subsec. (d). 

2001— Subsec. (a). Pub. L. 107-107, § 572(a), reenacted 
heading without change and amended text generally. 
Text read as follows: "The Secretary of Defense may 
conduct surveys of members of the armed forces on ac- 
tive duty or in an active status, members of the fami- 
lies of such members, and retired members of the 
armed forces to determine the effectiveness of Federal 
programs relating to military families and the need for 
new programs." 

Subsec. (c). Pub. L. 107-107, § 572(b), reenacted heading 
without change and amended text generally. Text read 
as follows: "With respect to such surveys, family mem- 
bers of members of the armed forces and reserve and re- 
tired members of the armed forces shall be considered 
to be employees of the United States for purposes of 
section 3502(3)(A)(i) of title 44." 

§ 1783. Family members serving on advisory com- 
mittees 

A committee within the Department of De- 
fense which advises or assists the Department in 
the performance of any function which affects 
members of military families and which in- 
cludes members of military families in its mem- 
bership shall not be considered an advisory com- 
mittee under section 3(2) of the Federal Advi- 
sory Committee Act (5 U.S.C. App.) solely be- 
cause of such membership. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 330.) 

References in Text 

Section 3(2) of the Federal Advisory Committee Act, 
referred to in text, is section 3(2) of Pub. L. 92-463, 
which is set out in the Appendix to Title 5, Government 
Organization and Employees. 

§ 1784. Employment opportunities for military 
spouses 

(a) Authority. — The President shall order 
such measures as the President considers nec- 
essary to increase employment opportunities for 
spouses of members of the armed forces. Such 
measures may include — 

(1) excepting, pursuant to section 3302 of 
title 5, from the competitive service positions 
in the Department of Defense located outside 
of the United States to provide employment 



opportunities for qualified spouses of members 
of the armed forces in the same geographical 
the permanent duty station of the 
members; and 

(2) providing preference in hiring for posi- 
tions in nonappropriated fund activities to 
qualified spouses of members of the armed 
forces stationed in the same geographical area 
as the nonappropriated fund activity for posi- 
tions in wage grade UA-8 and below and equiv- 
alent positions and for positions paid at hour- 
ly rates. 

(b) Regulations. — The Secretary of Defense 
shall prescribe regulations — 

(1) to implement such measures as the Presi- 
dent orders under subsection (a); 

(2) to provide preference to qualified spouses 
of members of the armed forces in hiring for 
any civilian position in the Department of De- 
fense if the spouse is among persons deter- 
mined to be best qualified for the position and 
if the position is located in the same geo- 
graphical area as the permanent duty station 
of the member; 

(3) to ensure that notice of any vacant posi- 
tion in the Department of Defense is provided 
in a manner reasonably designed to reach 
spouses of members of the armed forces whose 
permanent duty stations are in the same geo- 
graphic area as the area in which the position 
is located; and 

(4) to ensure that the spouse of a member of 
the armed forces who applies for a vacant posi- 
tion in the Department of Defense shall, to the 
extent practicable, be considered for any such 
position located in the same geographic area 
as the permanent duty station of the member. 

(c) Status of Preference Eligibles. — Noth- 
ing in this section shall be construed to provide 
a spouse of a member of the armed forces with 
preference in hiring over an individual who is a 
preference eligible. 

(d) Space-Available Use of Facilities for 
Spouse Training Purposes. — Under regulations 
prescribed by the Secretary of Defense, the Sec- 
retary of a military department may make 
available to a non-Department of Defense entity 
space in non-excess facilities controlled by that 
Secretary for the purpose of the non-Depart- 
ment of Defense entity providing employment- 
related training for military spouses. 

(e) Employment by Other Federal Agen- 
cies. — The Secretary of Defense shall work with 
the Director of the Office of Personnel Manage- 
ment and the heads of other Federal depart- 
ments and agencies to expand and facilitate the 
use of existing Federal programs and resources 
in support of military spouse employment. 

(f) Private- Sector Employment.— The Sec- 
retary of Defense — 

(1) shall seek to develop partnerships with 
firms in the private sector to enhance employ- 
ment opportunities for spouses of members of 
the armed forces and to provide for improved 
job portability for such spouses, especially in 
the case of the spouse of a member of the 
armed forces accompanying the member to a 
new geographical area because of a change of 
permanent duty station of the member; and 

(2) shall work with the United States Cham- 
ber of Commerce and other appropriate pri- 
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vate-sector entities to facilitate the formation 
of such partnerships. 

(g) Employment With DOD Contractors. — 
The Secretary of Defense shall examine and seek 
ways for incorporating hiring preferences for 
qualified spouses of members of the armed forces 
into contracts between the Department of De- 
fense and private-sector entities. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 330; amended Pub. L. 
107-107, div. A, title V, § 571(c), Dec. 28, 2001, 115 
Stat. 1121.) 

Amendments 

2001— Subsecs. (d) to (g). Pub. L. 107-107 added sub- 
sees, (d) to (g). 

Pilot Program To Secure Internships for Military 
Spouses With Federal Agencies 

Pub. L. 111-84, div. A, title V, §564, Oct. 28, 2009, 123 
Stat. 2308, provided that: 

"(a) Cost-reimbursement Agreements With Fed- 
eral Agencies. — The Secretary of Defense may enter 
into an agreement with the head of an executive de- 
partment or agency that has an established internship 
program to reimburse the department or agency for au- 
thorized costs associated with the first year of employ- 
ment of an eligible military spouse who is selected to 
participate in the internship program of the depart- 
ment or agency. 
"(b) Eligible Military Spouses. — 

"(1) Eligibility. — Except as provided in paragraph 
(2), any person who is married to a member of the 
Armed Forces on active duty is eligible for selection 
to participate in an internship program under a reim- 
bursement agreement entered into under subsection 
(a). 

"(2) Exclusions. — Reimbursement may not be pro- 
vided with respect to the following persons: 

"(A) A person who is legally separated from a 
member of the Armed Forces under court order or 
statute of any State, the District of Columbia, or 
possession of the United States when the person be- 
gins the internship. 

"(B) A person who is also a member of the Armed 
Forces on active duty. 

"(C) A person who is a retired member of the 
Armed Forces. 
"(c) Funding Source. — Amounts authorized to be ap- 
propriated for operation and maintenance, for Defense- 
wide activities, shall be available to carry out this sec- 
tion. 

"(d) Definitions. — In this section: 

"(1) The term 'authorized costs' includes the costs 
of the salary, benefits and allowances, and training 
for an eligible military spouse during the first year of 
the participation of the military spouse in an intern- 
ship program pursuant to an agreement under sub- 
section (a). 

"(2) The term 'internship' means a professional, an- 
alytical, or administrative position in the Federal 
Government that operates under a developmental 
program leading to career advancement. 
"(e) Termination of Agreement Authority. — No 
agreement may be entered into under subsection (a) 
after September 30, 2011. Authorized costs incurred 
after that date may be reimbursed under an agreement 
entered into before that date in the case of eligible 
military spouses who begin their internship by that 
date. 

"(f) Reporting Requirement. — Not later than Janu- 
ary 1, 2012, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report that provides in- 
formation on how many eligible military spouses re- 
ceived internships pursuant to agreements entered into 



under subsection (a) and the types of internship posi- 
tions they occupied. The report shall specify the num- 
ber of interns who subsequently obtained permanent 
employment with the department or agency admin- 
istering the internship program or with another depart- 
ment or agency. The Secretary shall include a recom- 
mendation regarding whether, given the investment of 
Department of Defense funds, the authority to enter 
into agreements should be extended, modified, or ter- 
minated." 

Continuation of Delegation of Authority With Re- 
spect to Hiring Preference for Qualified Mili- 
tary Spouses 

Section 568(d) of Pub. L. 104-106 provided that: "The 
provisions of Executive Order No. 12568, issued October 
2, 1986 (10 U.S.C. 113 note) [set out below], shall apply 
as if the reference in that Executive order to section 
806(a)(2) of the Department of Defense Authorization 
Act of 1986 refers to section 1784 of title 10, United 
States Code, as added by subsection (a)." 

Ex. Ord. No. 12568. Employment Opportunities for 
Military Spouses at Nonappropriated Fund Activi- 
ties 

Ex. Ord. No. 12568, Oct. 2, 1986, 51 P.R. 35497, provided: 
By the authority vested in me as President by the 
laws of the United States of America, including section 
301 of Title 3 of the United States Code, it is ordered 
that the Secretary of Defense and, as designated by 
him for this purpose, any of the Secretaries, Under Sec- 
retaries, and Assistant Secretaries of the Military De- 
partments, are hereby empowered to exercise the dis- 
cretionary authority granted to the President by sub- 
section 806(a)(2) of the Department of Defense Author- 
ization Act of 1986, Public Law No. 99-145 [formerly set 
out as a note under section 113 of this title, now 
deemed to refer to this section, see above], to give pref- 
erence in hiring for positions in nonappropriated fund 
activities to qualified spouses of members of the Armed 
Forces stationed in the same geographical area as the 
nonappropriated fund activity for positions in wage 
grade UA-8 and below and equivalent positions and for 
positions paid at hourly rates. 

RONALD REAGAN. 

§ 1784a. Education and training opportunities for 
military spouses to expand employment and 
portable career opportunities 

(a) Programs and Tuition Assistance. — (1) 
The Secretary of Defense may establish pro- 
grams to assist the spouse of a member of the 
armed forces described in subsection (b) in 
achieving — 

(A) the education and training required for a 
degree or credential at an accredited college, 
university, or technical school in the United 
States that expands employment and portable 
career opportunities for the spouse; or 

(B) the education prerequisites and profes- 
sional licensure or credential required, by a 
government or government sanctioned licens- 
ing body, for an occupation that expands em- 
ployment and portable career opportunities 
for the spouse. 

(2) As an alternative to, or in addition to, es- 
tablishing a program under this subsection, the 
Secretary may provide tuition assistance to an 
eligible spouse who is pursuing education, train- 
ing, or a license or credential to expand the 
spouse's employment and portable career oppor- 
tunities. 

(b) Eligible Spouses.— Assistance under this 
section is limited to a spouse of a member of the 
armed forces who is serving on active duty. 
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(c) Exceptions.— Subsection (b) does not in- 
clude — 

(1) a person who is married to, but legally 
separated from, a member of the armed forces 
under court order or statute of any State or 
territorial possession of the United States; 
and 

(2) a spouse of a member of the armed forces 
who is also a member of the armed forces. 

(d) Portable Career Opportunities De- 
fined. — In this section, the term "portable ca- 
reer" includes an occupation identified by the 
Secretary of Defense, in consultation with the 
Secretary of Labor, as requiring education and 
training that results in a credential that is rec- 
ognized nationwide by industry or specific busi- 
nesses. 

(e) Regulations. — The Secretary of Defense 
shall prescribe regulations to govern the avail- 
ability and use of assistance under this section. 
The Secretary shall ensure that programs estab- 
lished under this section do not result in inequi- 
table treatment for spouses of members of the 
armed forces who are also members, since they 
are excluded from participation in the programs 
under subsection (c)(2). 

(Added Pub. L. 110-417, [div. A], title V, § 582(a), 
Oct. 14, 2008, 122 Stat. 4473.) 

§ 1785. Youth sponsorship program 

(a) Requirement. — The Secretary of Defense 
shall require that there be at each military in- 
stallation a youth sponsorship program to facili- 
tate the integration of dependent children of 
members of the armed forces into new surround- 
ings when moving to that military installation 

result of a parent's permanent change of 
station. 

(b) Description of Programs. — The program 
at each installation shall provide for involve- 
ment of dependent children of members pres- 
ently stationed at the military installation and 
shall be directed primarily toward children in 
their preteen and teenage years. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 331.) 

§ 1786. Dependent student travel within the 
United States 

Funds available to the Department of Defense 
for the travel and transportation of dependent 
students of members of the armed forces sta- 
tioned overseas may be obligated for transpor- 
tation allowances for travel within or between 
the contiguous States. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 331.) 

§ 1787. Reporting of child abuse 

(a) In General. — The Secretary of Defense 
shall request each State to provide for the re- 
porting to the Secretary of any report the State 
receives of known or suspected instances of 
child abuse and neglect in which the person hav- 
ing care of the child is a member of the armed 
forces (or the spouse of the member). 

(b) Definition. — In this section, the term 
"child abuse and neglect" has the meaning pro- 



vided in section 3(1) of the Child Abuse Preven- 
tion and Treatment Act (42 U.S.C. 5102). 1 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 331.) 

References in Text 

Section 3(1) of the Child Abuse Prevention and Treat- 
ment Act, referred to In subsec. (b), is section 3(1) of 
Pub. L. 93-247, which was amended generally by Pub. L. 
100-294 and renumbered section 102 by Pub. L. 101-126. 
As so amended and renumbered, section 102 of Pub. L. 
93-247 no longer defines "child abuse and neglect". 
However, such term is defined in section 111 of Pub. L. 
93-247, which is classified to section 5106g of Title 42, 
The Public Health and Welfare. 

Plan for Implementation of Accreditation 
Requirement 

Section 568(c) of Pub. L. 104-106 directed Secretary of 
Defense to submit to Congress, not later than Apr. 1, 
1997, a plan for carrying out the requirements of this 
section. 

§ 1788. Additional family assistance 

(a) Authority. — The Secretary of Defense may 
provide for the families of members of the 
armed forces serving on active duty, in addition 
to any other assistance available for such fami- 
lies, any assistance that the Secretary considers 
appropriate to ensure that the children of such 
members obtain needed child care, education, 
and other youth services. 

(b) Primary Purpose of Assistance. — The as- 
sistance authorized by this section should be di- 
rected primarily toward providing needed family 
support, including child care, education, and 
other youth services, for children of members of 
the armed forces who are deployed, assigned to 
duty, or ordered to active duty in connection 
with a contingency operation. 

(Added Pub. L. 107-314, div. A, title VI, § 652(a)(1), 
Dec. 2, 2002, 116 Stat. 2581; amended Pub. L. 
111-383, div. A, title X, §1075(b)(25), Jan. 7, 2011, 
124 Stat. 4370.) 

Amendments 

2011— Subsec. (b). Pub. L. 111-383 substituted "armed 
forces" for "Armed Forces". 

Effective Date 

Pub. L. 107-314, div. A, title VI, § 652(b), Dec. 2, 2002, 
116 Stat. 2581, provided that: "Section 1788 of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2002." 

Pilot Program on Parent Education To Promote 
Early Childhood Education for Dependent Chil- 
dren Affected by Military Deployment or Relo- 
cation of Military Units 

Pub. L. 109-364, div. A, title V, §575, Oct. 17, 2006, 120 
Stat. 2227, provided that: 

"(a) Pilot Program Authorized.— Using such funds 
as may be appropriated for this purpose, the Secretary 
of Defense may carry out a pilot program on the provi- 
sion of educational and support tools to the parents of 
preschool-age children — 

"(1) whose parent or parents serve as members of 
the Armed Forces on active duty (including members 
of the Selected Reserve on active duty pursuant to a 
call or order to active duty of 180 days or more); and 
"(2) who are affected by the deployment of their 
parent or parents or the relocation of the military 
unit of which their parent or parents are a member. 



1 See References in Text note below. 
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"(b) Purpose. — The purpose of the pilot program is to 
develop models for improving- the capability of military 
child and youth programs on or near military installa- 
tions to provide assistance to military parents with 
young children through a program of activities focus- 
ing on the unique needs of children described in sub- 
section (a). 

"(c) Limits on Commencement and Duration of Pro- 
gram. — The Secretary of Defense may not commence 
the pilot program before October 1, 200V, and shall con- 
clude the pilot program not later than the end of the 
three-year period beginning on the date on which the 
Secretary commences the program. 

"(d) Scope of Program. — Under the pilot program, 
the Secretary of Defense shall utilize one or more mod- 
els, demonstrated through research, of universal access 
of parents of children described in subsection (a) to as- 
sistance under the pilot program to achieve the follow- 
ing goals: 

"(1) The identification and mitigation of specific 
risk factors for such children related to military life. 

"(2) The maximization of the educational readiness 
of such children. 
"(e) Locations and Goals. — 

"(1) Selection of participating installations. — 
In selecting military installations to participate in 
the pilot program, the Secretary of Defense shall 
limit selection to those military installations whose 
military personnel are experiencing significant tran- 
sition or deployment or which are undergoing transi- 
tion as a result of the relocation or activation of 
military units or activities relating to defense base 
closure and realignment. 

"(2) Selection of certain installations. — At least 
one of the installations selected under paragraph (1) 
shall be a military installation that will permit, 
under the pilot program, the meaningful evaluation 
of a model under subsection (d) that provides out- 
reach to parents in families with a parent who is a 
member of the National Guard or Reserve, which 
families live more than 40 miles from the installa- 
tion. 

"(3) Goals of participating installations. — If a 
military installation is selected under paragraph (1), 
the Secretary shall require appropriate personnel at 
the military installation to develop goals, and spe- 
cific outcome measures with respect to such goals, 
for the conduct of the pilot program at the installa- 
tion. 

"(4) Evaluation required. — Upon completion of 
the pilot program at a military installation, the per- 
sonnel referred to in paragraph (3) at the installation 
shall be required to conduct an evaluation and assess- 
ment of the success of the pilot program at the in- 
stallation in meeting the goals developed for that in- 
stallation. 

"(f) Guidelines. — As part of conducting the pilot pro- 
gram, the Secretary of Defense shall issue guidelines 
regarding — 

"(1) the goals to be developed under subsection 
(e)(3); 

"(2) specific outcome measures; and 

"(3) the selection of curriculum and the conduct of 

developmental screening under the pilot program. 

"(g) Report. — Upon completion of the pilot program, 
the Secretary of Defense shall submit to the Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Representatives 
a report on all of the evaluations prepared under sub- 
section (e)(4) for the military installations participat- 
ing in the pilot program. The report shall describe the 
results of the evaluations, and may include such recom- 
mendations for legislative or administrative action as 
the Secretary considers appropriate in light of the 
evaluations, including recommendations for the con- 
tinuation of the pilot program." 

§ 1789. Chaplain-led programs: authorized sup- 
port 

(a) Authority. — The Secretary of a military 
department may provide support services de- 



scribed in subsection (b) to support chaplain-led 
programs to assist members of the armed forces 
on active duty and their immediate family 
members, and members of reserve components 
in an active status and their immediate family 
members, in building and maintaining a strong 
family structure. 

(b) Authorized Support Services. — The sup- 
port services referred to in subsection (a) are 
costs of transportation, food, lodging, child care, 
supplies, fees, and training materials for mem- 
bers of the armed forces and their family mem- 
bers while participating in programs referred to 
in that subsection, including participation at re- 
treats and conferences. 

(c) Immediate Family Members. — In this sec- 
tion, the term "immediate family members", 
with respect to a member of the armed forces, 
means — 

(1) the member's spouse; and 

(2) any child (as defined in section 1072(6) of 
this title) of the member who is described in 
subparagraph (D) of section 1072(2) of this 
title. 

(Added Pub. L. 108-136, div. A, title V, § 582(a)(1), 
Nov. 24, 2003, 117 Stat. 1489.) 

Effective Date 

Pub. L. 108-136, div. A, title V, § 582(b), Nov. 24, 2003, 
117 Stat. 1490, provided that: "Section 1789 of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2003." 

§ 1790. Military personnel citizenship processing 

Authorization of Payments. — Using funds 
provided for operation and maintenance and 
notwithstanding section 2215 of title 10, United 
States Code, the Secretary of Defense may reim- 
burse the Secretary of Homeland Security for 
costs associated with the processing and adju- 
dication by the United States Citizenship and 
Immigration Services (USCIS) of applications 
for naturalization described in sections 328(b)(4) 
and 329(b)(4) of the Immigration and Nationality 
Act (8 U.S.C. §§ 1439(b)(4) and 1440(b)(4)). Such re- 
imbursements shall be deposited and remain 
available as provided by sections 1 286(m) and (n) 
of such Act (8 U.S.C. §1356(m)). Such reimburse- 
ments shall be based on actual costs incurred by 
USCIS for processing applications for natu- 
ralization, and shall not exceed $7,500,000 per fis- 
cal year. 

(Added Pub. L. 112-74, div. A, title VIII, § 8070(a), 
Dec. 23, 2011, 125 Stat. 822.) 

SUBCHAPTER II— MILITARY CHILD CARE 

Sec. 

1791. Funding for military child care. 

1792. Child care employees. 

1793. Parent fees. 

1794. Child abuse prevention and safety at facili- 

ties. 

1795. Parent partnerships with child development 

centers. 

1796. Subsidies for family home day care. 

1797. Early childhood education program. 

1798. Child care services and youth program serv- 

ices for dependents: financial assistance for 
providers. 



'So in original. Probably should be "section". 
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Sec. 

1799. Child care services and youth program serv- 

ices for dependents: participation by chil- 
dren and youth otherwise ineligible. 

1800. Definitions. 

Amendments 

1999— Pub. L. 106-65, div. A, title V, § 584(a)(2), Oct. 5, 
1999, 113 Stat. 636, added items 1798, 1799, and 1800 and 
struck out former item 1798 "Definitions". 

§ 1791. Funding for military child care 

It is the policy of Congress that the amount of 
appropriated funds available during a fiscal year 
for operating expenses for military child devel- 
opment centers and programs shall be not less 
than the amount of child care fee receipts that 
are estimated to be received by the Department 
of Defense during that fiscal year. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 332.) 

Prior Provisions 

Provisions similar to those in this subchapter were 
contained in Pub. L. 101-189, div. A, title XV, Nov. 29, 
1989, 103 Stat. 1589, which was set out as a note under 
section 113 of this title, prior to repeal by Pub. L. 
104-106, § 568(e)(2). 

Reports on Child Development Centers and Finan- 
cial Assistance for Child Care for Members of 
the Armed Forces 

Pub. L. 111-383, div. A, title V, §587, Jan. 7, 2011, 124 
Stat. 4230, provided that: 

"(a) Reports Required. — Not later than six months 
after the date of the enactment of this Act [Jan. 7, 
2011], and every two years thereafter, the Secretary of 
Defense shall submit to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a report on Department of Defense child develop- 
ment centers and financial assistance for child care 
provided by the Department of Defense off-installation 
to members of the Armed Forces. 

"(b) Elements. — Each report required by subsection 
(a) shall include the following, current as of the date of 
such report: 

"(1) The number of child development centers cur- 
rently located on military installations. 

"(2) The number of dependents of members of the 
Armed Forces utilizing such child development cen- 
ters. 

"(3) The number of dependents of members of the 
Armed Forces that are unable to utilize such child 
development centers due to capacity limitations. 

"(4) The types of financial assistance available for 
child care provided by the Department of Defense off- 
installation to members of the Armed Forces (includ- 
ing eligible members of the reserve components). 

"(5) The extent to which members of the Armed 
Forces are utilizing such financial assistance for 
child care off-installation. 

"(6) The methods by which the Department of De- 
fense reaches out to eligible military families to in- 
crease awareness of the availability of such financial 
assistance. 

"(7) The formulas used to calculate the amount of 
such financial assistance provided to members of the 
Armed Forces. 

"(8) The funding available for such financial assist- 
ance in the Department of Defense and in the mili- 
tary departments. 

"(9) The barriers to access, if any, to such financial 
assistance faced by members of the Armed Forces, in- 
cluding whether standards and criteria of the Depart- 
ment of Defense for child care off-installation may 
affect access to child care. 

"(10) Any other matters the Secretary considers ap- 
propriate in connection with such report, including 



with respect to the enhancement of access to Depart- 
ment of Defense child care development centers and 
financial assistance for child care off-installation for 
members of the Armed Forces." 

§ 1792. Child care employees 

(a) Required Training.— (1) The Secretary of 
Defense shall prescribe regulations implement- 
ing a training program for child care employees. 
Those regulations shall apply uniformly among 
the military departments. Subject to paragraph 
(2), satisfactory completion of the training pro- 
gram shall be a condition of employment of any 
person as a child care employee. 

(2) Under those regulations, the Secretary 
shall require that each child care employee com- 
plete the training program not later than six 
months after the date on which the employee is 
employed as a child care employee. 

(3) The training program established under 
this subsection shall cover, at a minimum, 
training in the following: 

(A) Early childhood development. 

(B) Activities and disciplinary techniques 
appropriate to children of different ages. 

(C) Child abuse prevention and detection. 

(D) Cardiopulmonary resuscitation and 
other emergency medical procedures. 

(b) Training and Curriculum Specialists. — 
(1) The Secretary of Defense shall require that 
at least one employee at each military child de- 
velopment center be a specialist in training and 
curriculum development. The Secretary shall 
ensure that such employees have appropriate 
credentials and experience. 

(2) The duties of such employees shall include 
the following: 

(A) Special teaching activities at the center. 

(B) Daily oversight and instruction of other 
child care employees at the center. 

(C) Daily assistance in the preparation of 
lesson plans. 

(D) Assistance in the center's child abuse 
prevention and detection program. 

(E) Advising the director of the center on 
the performance of other child care employees. 

(3) Each employee referred to in paragraph (1) 
shall be an employee in a competitive service 
position. 

(c) Competitive Rates of Pay. — For the pur- 
pose of providing military child development 
centers with a qualified and stable civilian 
workforce, employees at a military installation 
who are directly involved in providing child care 
and are paid from nonappropriated funds — 

(1) in the case of entry-level employees, shall 
be paid at rates of pay competitive with the 
rates of pay paid to other entry-level employ- 
ees at that installation who are drawn from 
the same labor pool; and 

(2) in the case of other employees, shall be 
paid at rates of pay substantially equivalent 
to the rates of pay paid to other employees at 
that installation with similar training, senior- 
ity, and experience. 

(d) Competitive Service Position Defined. — 
In this section, the term "competitive service 
position" means a position in the competitive 
service, as defined in section 2102(a)(1) of title 5. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 332; amended Pub. L. 
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105-85, dlv. A, title X, §1073(a)(34), Nov. 18, 1997, 
111 Stat. 1902; Pub. L. 105-261, dlv. A, title XI, 
§1106, Oct. 17, 1998, 112 Stat. 2142.) 

Amendments 

1998— Subsecs. (d), (e). Pub. L. 105-261 redesignated 
subsec. (e) as (d) and struck out former subsec. (d) 
which read as follows: 

"(d) Employment Preference Program for Mili- 
tary Spouses. — (1) The Secretary of Defense shall con- 
duct a program under which qualified spouses of mem- 
bers of the armed forces shall be given a preference in 
hiring for the position of child care employee in a posi- 
tion paid from nonappropriated funds if the spouse is 
among persons determined to be best qualified for the 
position. 

"(2) A spouse who is provided a preference under this 
subsection at a military child development center may 
not be precluded from obtaining another preference, in 
accordance with section 1784 of this title, in the same 
geographic area as the military child development cen- 

1997— Subsec. (a)(1). Pub. L. 105-85, § 1073(a)(34)(A), 
struck out comma after "implementing". 

Subsec. (d)(2). Pub. L. 105-85, §1073(a)(34)(B), sub- 
stituted "section 1784" for "section 1794". 

§ 1793. Parent fees 

(a) In General. — The Secretary of Defense 
shall prescribe regulations establishing fees to 
be charged parents for the attendance of chil- 
dren at military child development centers. 
Those regulations shall be uniform for the mili- 
tary departments and shall require that, in the 
case of children who attend the centers on a reg- 
ular basis, the fees shall be based on family in- 
come. 

(b) Local Waiver Authority. — The Secretary 
of Defense may provide authority to installation 
commanders, on a case-by-case basis, to estab- 
lish fees for attendance of children at child de- 
velopment centers at rates lower than those pre- 
scribed under subsection (a) if the rates pre- 
scribed under subsection (a) are not competitive 
with rates at local non-military child develop- 
ment centers. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 333.) 

§ 1794. Child abuse prevention and safety at fa- 
cilities 

(a) Child Abuse Task Force.— The Secretary 
of Defense shall maintain a special task force to 
respond to allegations of widespread child abuse 
at a military installation. The task force shall 
be composed of personnel from appropriate dis- 
ciplines, including, where appropriate, medicine, 
psychology, and childhood development. In the 
case of such allegations, the task force shall 
provide assistance to the commander of the in- 
stallation, and to parents at the installation, in 
helping them to deal with such allegations. 

(b) National Hotline.— (1) The Secretary of 
Defense shall maintain a national telephone 
number for persons to use to report suspected 
child abuse or safety violations at a military 
child development center or family home day 
care site. The Secretary shall ensure that such 
reports may be made anonymously if so desired 
by the person making the report. The Secretary 
shall establish procedures for following up on 
complaints and information received over that 
number. 



(2) The Secretary shall publicize the existence 
of the number. 

(c) Assistance From Local Authorities. — 
The Secretary of Defense shall prescribe regula- 
tions requiring that, in a case of allegations of 
child abuse at a military child development cen- 
ter or family home day care site, the com- 
mander of the military installation or the head 
of the task force established under subsection 
(a) shall seek the assistance of local child pro- 
tective authorities if such assistance is avail- 
able. 

(d) Safety Regulations. — The Secretary of 
Defense shall prescribe regulations on safety 
and operating procedures at military child de- 
velopment centers. Those regulations shall 
apply uniformly among the military depart- 
ments. 

(e) Inspections. — The Secretary of Defense 
shall require that each military child develop- 
ment center be inspected not less often than 
four times a year. Each such inspection shall be 
unannounced. At least one inspection a year 
shall be carried out by a representative of the 
installation served by the center, and one in- 
spection a year shall be carried out by a rep- 
resentative of the major command under which 
that installation operates. 

(f) Remedies for Violations. — (1) Except as 
provided in paragraph (2), any violation of a 
safety, health, or child welfare law or regulation 
(discovered at an inspection or otherwise) at a 
military child development center shall be rem- 
edied immediately. 

(2) In the case of a violation that is not life 
threatening, the commander of the major com- 
mand under which the installation concerned 
operates may waive the requirement that the 
violation be remedied immediately for a period 
of up to 90 days beginning on the date of the dis- 
covery of the violation. If the violation is not 
remedied as of the end of that 90-day period, the 
military child development center shall be 
closed until the violation is remedied. The Sec- 
retary of the military department concerned 
may waive the preceding sentence and authorize 
the center to remain open in a case in which the 
violation cannot reasonably be remedied within 
that 90-day period or in which major facility re- 
construction is required. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 333.) 

§ 1795. Parent partnerships with child develop- 
ment centers 

(a) Parent Boards.— The Secretary of Defense 
shall require that there be established at each 
military child development center a board of 
parents, to be composed of parents of children 
attending the center. The board shall meet peri- 
odically with staff of the center and the com- 
mander of the installation served by the center 
for the purpose of discussing problems and con- 
cerns. The board, together with the staff of the 
center, shall be responsible for coordinating the 
parent participation program described in sub- 
section (b). 

(b) Parent Participation Programs.— The 
Secretary of Defense shall require the establish- 
ment of a parent participation program at each 
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military child development center. As part of 
such, program, the Secretary of Defense may es- 
tablish fees for attendance of children at such a 
center, in the case of parents who participate in 
the parent participation program at that center, 
at rates lower than the rates that otherwise 
apply. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 334.) 

§ 1796. Subsidies for family home day care 

The Secretary of Defense may use appro- 
priated funds available for military child care 
purposes to provide assistance to family home 
day care providers so that family home day care 
services can be provided to members of the 
armed forces at a cost comparable to the cost of 
services provided by military child development 
centers. The Secretary shall prescribe regula- 
tions for the provision of such assistance. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 334.) 

§ 1797. Early childhood education program 

The Secretary of Defense shall require that all 
military child development centers meet stand- 
ards of operation necessary for accreditation by 
an appropriate national early childhood pro- 
grams accrediting body. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 335.) 

§ 1798. Child care services and youth program 
services for dependents: financial assistance 
for providers 

(a) Authority. — The Secretary of Defense may 
provide financial assistance to an eligible civil- 
ian provider of child care services or youth pro- 
gram services that furnishes such services for 
members of the armed forces and employees of 
the United States if the Secretary determines 
that providing such financial assistance — 

(1) is in the best interest of the Department 
of Defense; 

(2) enables supplementation or expansion of 
furnishing of child care services or youth pro- 
gram services for military installations, while 
not supplanting or replacing such services; 
and 

(3) ensures that the eligible provider is able 
to comply, and does comply, with the regula- 
tions, policies, and standards of the Depart- 
ment of Defense that are applicable to the fur- 
nishing of such services. 

(b) Eligible Providers. — A provider of child 
care services or youth program services is eligi- 
ble for financial assistance under this section if 
the provider — 

(1) is licensed to provide those services under 
applicable State and local law; 

(2) has previously provided such services for 
members of the armed forces or employees of 
the United States; and 

(3) either— 

(A) is a family home day care provider; or 

(B) is a provider of family child care serv- 
ices that — 

(i) otherwise provides federally funded or 
sponsored child development services; 



(ii) provides the services in a child devel- 
opment center owned and operated by a 
private, not-for-profit organization; 

(iii) provides before-school or after- 
school child care program in a public 
school facility; 

(iv) conducts an otherwise federally 
funded or federally sponsored school age 
child care or youth services program; 

(v) conducts a school age child care or 
youth services program that is owned and 
operated by a not-for-profit organization; 
or 

(vi) is a provider of another category of 
child care services or youth services deter- 
mined by the Secretary of Defense as ap- 
propriate for meeting the needs of mem- 
bers of the armed forces or employees of 
the Department of Defense. 

(c) Funding. — To provide financial assistance 
under this subsection, the Secretary of Defense 
may use any funds appropriated to the Depart- 
ment of Defense for operation and maintenance. 

(Added Pub. L. 106-65, div. A, title V, 
§ 584(a)(1)(B), Oct. 5, 1999, 113 Stat. 634; amended 
Pub. L. 107-314, div. A, title X, § 1041(a)(6), Dec. 
2, 2002, 116 Stat. 2645.) 

Prior Provisions 

A prior section 1798 was renumbered section 1800 of 
this title. 

Amendments 

2002— Subsec. (d). Pub. L. 107-314 struck out heading 
and text of subsec. (d). Text read as follows: 

"(1) Every two years the Secretary of Defense shall 
submit to Congress a report on the exercise of author- 
ity under this section. The report shall include an eval- 
uation of the effectiveness of that authority for meet- 
ing the needs of members of the armed forces or em- 
ployees of the Department of Defense for child care 
services and youth program services. The report may 
include any recommendations for legislation that the 
Secretary considers appropriate to enhance the capa- 
bility of the Department of Defense to meet those 
needs. 

"(2) A biennial report under this subsection may be 
combined with the biennial report under section 1799(d) 
of this title into a single report for submission to Con- 
gress." 

First Biennial Reports 

Pub. L. 106-65, div. A, title V, § 584(b), Oct. 5, 1999, 113 
Stat. 636, provided that the first biennial reports under 
former sections 1798(d) and 1799(d) of this title were to 
be submitted not later than Mar. 31, 2002, and were to 
cover fiscal years 2000 and 2001. 

§ 1799. Child care services and youth program 
services for dependents: participation by 
children and youth otherwise ineligible 

(a) Authority. — The Secretary of Defense may 
authorize participation in child care or youth 
programs of the Department of Defense, to the 
extent of the availability of space and services, 
by children and youth under the age of 19 who 
are not dependents of members of the armed 
forces or of employees of the Department of De- 
fense and are not otherwise eligible for partici- 
pation in those programs. 

(b) Limitation. — Authorization of participa- 
tion in a program under subsection (a) shall be 
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limited to situations in which that participation 
promotes the attainment of the objectives set 
forth in subsection (c), as determined by the 
Secretary. 

(c) Objectives. — The objectives for authoriz- 
ing participation in a program under subsection 
(a) are as follows: 

(1) To support the integration of children 
and youth of military families into civilian 
communities. 

(2) To make more efficient use of Depart- 
ment of Defense facilities and resources. 

(3) To establish or support a partnership or 
consortium arrangement with schools and 
other youth services organizations serving 
children of members of the armed forces. 

(Added Pub. L. 106-65, div. A, title V, 
§ 584(a)(1)(B), Oct. 5, 1999, 113 Stat. 634; amended 
Pub. L. 107-314, div. A, title X, § 1041(a)(7), Dec. 
2, 2002, 116 Stat. 2645.) 

Amendments 

2002— Subsec. (d). Pub. L. 107-314 struck out heading 
and text of subsec. (d). Text read as follows: 

"(1) Every two years the Secretary of Defense shall 
submit to Congress a report on the exercise of author- 
ity under this section. The report shall include an eval- 
uation of the effectiveness of that authority for achiev- 
ing' the objectives set out under subsection (c). The re- 
port may include any recommendations for legislation 
that the Secretary considers appropriate to enhance 
the capability of the Department of Defense to attain 
those objectives. 

"(2) A biennial report under this subsection may be 
combined with the biennial report under section 1798(d) 
of this title into a single report for submission to Con- 
gress." 

§ 1800. Definitions 

In this subchapter: 

(1) The term "military child development 
center" means a facility on a military instal- 
lation (or on property under the jurisdiction of 
the commander of a military installation) at 
which child care services are provided for 
members of the armed forces or any other fa- 
cility at which such child care services are 
provided that is operated by the Secretary of 
a military department. 

(2) The term "family home day care" means 
home-based child care services that are pro- 
vided for members of the armed forces by an 
individual who (A) is certified by the Sec- 
retary of the military department concerned 
as qualified to provide those services, and (B) 
provides those services on a regular basis for 
compensation. 

(3) The term "child care employee" means a 
civilian employee of the Department of De- 
fense who is employed to work in a military 
child development center (regardless of wheth- 
er the employee is paid from appropriated 
funds or nonappropriated funds). 

(4) The term "child care fee receipts" means 
those nonappropriated funds that are derived 
from fees paid by members of the armed forces 
for child care services provided at military 
child development centers. 

(Added Pub. L. 104-106, div. A, title V, § 568(a)(1), 
Feb. 10, 1996, 110 Stat. 335, §1798; renumbered 
§1800, Pub. L. 106-65, div. A, title V, § 584(a)(1)(A), 
Oct. 5, 1999, 113 Stat. 634.) 



Amendments 

1999— Pub. L. 106-65 renumbered section 1798 of this 
title as this section. 

[CHAPTER 89— REPEALED] 

[§§ 1801 to 1805. Repealed. Pub. L. 104-106, div. A, 
title X, § 1061(a)(1), Feb. 10, 1996, 110 Stat. 
442] 

Section 1801, added Pub. L. 102-484, div. A, title XIII, 
§ 1322(a)(1), Oct. 23, 1992, 106 Stat. 2551, related to volun- 
teer program to assist independent states of former So- 
viet Union. 

Section 1802, added Pub. L. 102-484, div. A, title XIII, 
§ 1322(a)(1), Oct. 23, 1992, 106 Stat. 2551; amended Pub. L. 
103-35, title II, § 201(f)(3), (g)(3), May 31, 1993, 107 Stat. 
99, 100, set out criteria to be used in selecting volun- 
teers. 

Section 1803, added Pub. L. 102-484, div. A, title XIII, 
§ 1322(a)(1), Oct. 23, 1992, 106 Stat. 2552, related to deter- 
mining needs for volunteers and role of Secretary of 
State. 

Section 1804, added Pub. L. 102-484, div. A, title XIII, 
§ 1322(a)(1), Oct. 23, 1992, 106 Stat. 2553; amended Pub. L. 
103-160, div. A, title XI, § 1182(a)(4), Nov. 30, 1993, 107 
Stat. 1771, related to the compensation and benefits of 
volunteers. 

Section 1805, added Pub. L. 102-484, div. A, title XIII, 
§ 1322(a)(1), Oct. 23, 1992, 106 Stat. 2553, provided that se- 
lection of volunteers to participate in program under 
this chapter terminate Sept. 30, 1995. 

PART III— TRAINING AND 
EDUCATION 



Chap. Sec. 

101. Training Generally 2001 

102. Junior Reserve Officers' Training Corps 2031 

103. Senior Reserve Officers' Training Corps 2101 

104. Uniformed Services University of the 

Health Sciences 2112 

105. Armed Forces Health Professions Fi- 

nancial Assistance Programs 2120 

106. Educational Assistance for Members of 

the Selected Reserve 2131 

106A. Educational Assistance for Persons En- 
listing for Active Duty 2141 

107. Professional Military Education 2151 

108. Department of Defense Schools 2161 

109. Educational Loan Repayment Programs 2171 

110. Educational Assistance for Members 

Held as Captives and Their Depend- 
ents 2181 

111. Support of Science, Mathematics, and 

Engineering Education 2191 

112. Information Security Scholarship Pro- 

gram 2200 



Amendments 

2004— Pub. L. 108-375, div. A, title V, § 532(e), Oct. 28, 
2004, 118 Stat. 1900, added item for chapter 107 and re- 
designated former item for chapter 107 as 106A. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §922(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-236, added item for 
chapter 112. 

1991— Pub. L. 102-25, title VII, § 701(e)(2), Apr. 6, 1991, 
105 Stat. 114, inserted "2161" in item for chapter 108. 

1990— Pub. L. 101-510, div. A, title II, § 247(a)(2)(B), 
title IX, §911(b)(3), Nov. 5, 1990, 104 Stat. 1523, 1626, sub- 
stituted "Department of Defense Schools" for "Grant- 
ing of Advanced Degrees at Department of Defense 
Schools" in item for chapter 108 and "Support of 
Science, Mathematics, and Engineering Education" for 
"National Defense Science and Engineering Graduate 
Fellowships" in item for chapter 111. 

1989— Pub. L. 101-189, div. A, title VIII, § 843(d)(2), title 
XVI, § 1622(d)(1), Nov. 29, 1989, 103 Stat. 1517, 1604, sub- 
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Stituted "TRAINING AND EDUCATION" for "TRAIN- 
ING" in heading- for part III and added item for chapter 
111. 

1987— Pub. L. 100-180, div. A, title VII, § 711(b), Dec. 4, 
1987, 101 Stat. 1111, substituted "Financial Assistance 
Programs" for "Scholarship Program" in item for 
chapter 105. 

1986— Pub. L. 99-399, title VIII, § 806(d)(2), Aug. 27, 
1986, 100 Stat. 888, added item for chapter 110. 

1985— Pub. L. 99-145, title VI, § 671(a)(2), Nov. 8, 1985, 99 
Stat. 663, added item for chapter 109. 

1984— Pub. L. 98-525, title VII, § 705(a)(2), Oct. 19, 1984, 
98 Stat. 2567, substituted "Members of the Selected Re- 
serve" for "Enlisted Members of the Selected Reserve 
of the Ready Reserve" in item for chapter 106. 

1980— Pub. L. 96-513, title V, §511(99), Dec. 12, 1980, 94 
Stat. 2929, capitalized "Assistance", "Persons", "En- 
listing", "Active", and "Duty" in item for chapter 107. 

Pub. L. 96^50, title IV, § 406(b), Oct. 14, 1980, 94 Stat. 
1981, added item for chapter 108. 

Pub. L. 96-342, title IX, § 901(b), Sept. 8, 1980, 94 Stat. 
1114, added item for chapter 107. 

1977— Pub. L. 95-79, title IV, § 402(b), July 30, 1977, 91 
Stat. 330, added item for chapter 106. 

1972— Pub. L. 92-426, §2(b), Sept. 21, 1972, 86 Stat. 719, 
added items for chapters 104 and 105. 

1964— Pub. L. 88-647, title I, §101(2), title II, §201(2), 
Oct. 13, 1964, 78 Stat. 1064, 1069, added items for chapters 
102 and 103. 

CHAPTER 101— TRAINING GENERALLY 

Sec. 

[2001. Repealed.] 

2002. Dependents of members of armed forces: lan- 

guage training. 

2003. Aeronautical rating as pilot: qualifications. 

2004. Detail of commissioned officers as students at 

law schools. 

2004a. Detail of commissioned officers as students at 

medical schools. 
2004b. Detail of commissioned officers as students at 

schools of psychology. 

2005. Advanced education assistance: active duty 

agreement; reimbursement requirements. 

2006. Department of Defense Education Benefits 

Fund. 

2007. Payment of tuition for off-duty training or 

education. 

2008. Authority to use funds for certain edu- 

cational purposes. 

2009. Military colleges: female students. 

2010. Participation of developing countries in com- 

bined exercises: payment of incremental ex- 
penses. 

2011. Special operations forces: training with 

friendly foreign forces. 

2012. Support and services for eligible organiza- 

tions and activities outside Department of 
Defense. 

2013. Training at non-Government facilities. 

2014. Administrative actions adversely affecting 

military training or other readiness activi- 
ties. 

2015. Payment of expenses to obtain professional 

credentials. 

2016. Undergraduate nurse training program: estab- 

lishment through agreement with academic 
institution. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, §§ 521(b), 525(b)(2), 
Oct. 28, 2009, 123 Stat. 2285, 2287, added items 2004b and 
2016. 

2006— Pub. L. 109-364, div. A, title V, § 536(b), Oct. 17, 
2006, 120 Stat. 2209, added item 2004a. 

Pub. L. 109-163, div. A, title V, § 538(b), Jan. 6, 2006, 119 
Stat. 3250, added item 2015. 

1997— Pub. L. 105-85, div. A, title III, § 325(b), Nov. 18, 
1997, 111 Stat. 1679, added item 2014. 



1996— Pub. L. 104-201, div. A, title III, § 362(a)(2), Sept. 
23, 1996, 110 Stat. 2493, added item 2013. 

Pub. L. 104-106, div. A, title V, § 572(b), Feb. 10, 1996, 
110 Stat. 355, added item 2012. 

1994— Pub. L. 103-337, div. A, title XVI, §1671(b)(12), 
Oct. 5, 1994, 108 Stat. 3014, struck out item 2001 "Re- 
serve components". 

1991— Pub. L. 102-190, div. A, title X, § 1052(a)(2), Dec. 
5, 1991, 105 Stat. 1471, added item 2011. 

1990— Pub. L. 101-510, div. A, title XIV, § 1484(i)(3)(B), 
(4)(B), Nov. 5, 1990, 104 Stat. 1718, struck out "of the 
military departments" after "officers" in item 2004 and 
substituted "Payment" for "Limitation on payment" 
in item 2007. 

1986— Pub. L. 99-661, div. A, title XIII, § 1321(a)(2), Nov. 
14, 1986, 100 Stat. 3988, added item 2010. 

1984— Pub. L. 98-525, title VII, § 706(a)(2), title XIV, 
§§ 1401(g)(2), 1405(31), Oct. 19, 1984, 98 Stat. 2570, 2619, 
2624, substituted a colon for a semicolon in item 2003 
and added items 2006 to 2009. 

1980— Pub. L. 96-357, §2(b), Sept. 24, 1980, 94 Stat. 1182, 
added item 2005. 

1973— Pub. L. 93-155, title VIII, § 817(b), Nov. 16, 1973, 87 
Stat. 622, added item 2004. 

1971— Pub. L. 92-168, §4(2), Nov. 24, 1971, 85 Stat. 489, 
added item 2003. 

1970— Pub. L. 91-278, §2(3), June 12, 1970, 84 Stat. 306, 
substituted "armed forces" for "Army, Navy, Air 
Force, or Marine Corps" in item 2002. 

1965— Pub. L. 89-160, §1(2), Sept. 1, 1965, 79 Stat. 615, 
added item 2002. 

Policy on Active Shooter Training for Certain 
Law Enforcement Personnel 

Pub. L. 112-81, div. A, title III, §367, Dec. 31, 2011, 125 
Stat. 1381, provided that: "The Secretary of Defense 
shall establish policy and promulgate guidelines to en- 
sure civilian and military law enforcement personnel 
charged with security functions on military installa- 
tions shall receive Active Shooter Training as de- 
scribed in finding 4.3 of the document entitled 'Protect- 
ing the Force: Lessons From Fort Hood'." 

Language Training Centers for Members of the 
Armed Forces and Civilian Employees of the De- 
partment of Defense 

Pub. L. 111-84, div. A, title V, §529, Oct. 28, 2009, 123 
Stat. 2290, provided that: 

"(a) Program Authorized. — The Secretary of Defense 
may carry out a program to establish language train- 
ing centers at accredited universities, senior military 
colleges, or other similar institutions of higher edu- 
cation for purposes of accelerating the development of 
foundational expertise in critical and strategic lan- 
guages and regional area studies (as defined by the Sec- 
retary of Defense for purposes of this section) for mem- 
bers of the Armed Forces, including members of the re- 
serve components and candidates of the Reserve Offi- 
cers' Training Corps programs, and civilian employees 
of the Department of Defense. 

"(b) Elements. — Each language training center es- 
tablished under the program authorized by subsection 
(a) shall include the following: 

"(1) Programs to provide that members of the 
Armed Forces or civilian employees of the Depart- 
ment of Defense who graduate from the institution of 
higher education concerned include members or em- 
ployees, as the case may be, who are skilled in the 
languages and area studies covered by the program 
from beginning through advanced skill levels. 

"(2) Programs of language proficiency training for 
such members and civilian employees at the institu- 
tion of higher education concerned in critical and 
strategic languages tailored to meet operational 
readiness requirements. 

"(3) Alternative language training delivery systems 
and modalities to meet language and regional area 
study requirements for such members and employees 
whether prior to deployment, during deployment, or 
post-deployment. 
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"(4) Programs on critical and strategic languages 
under the program that can be incorporated into Re- 
serve Officers' Training Corps programs to facilitate 
the development of language skills in such languages 
among future officers of the Armed Forces. 

"(5) Training and education programs to expand the 
pool of qualified instructors and educators on critical 
and strategic languages and regional area studies 
under the program for the Armed Forces. 

"(6) Programs to facilitate and encourage the re- 
cruitment of native and heritage speakers of critical 
and strategic languages under the program into the 
Armed Forces and the civilian workforce of the De- 
partment of Defense and to support the Civilian Lin- 
guist Reserve Corps. 

"(c) Partnerships With Other Schools. — Any lan- 
guage training center established under the program 
authorized by subsection (a) may enter into a partner- 
ship with one or more local educational agencies to fa- 
cilitate the development of skills in critical and strate- 
gic languages under the program among students at- 
tending the elementary and secondary schools of such 
agencies who may pursue a military career. 

"(d) Coordination.— The Secretary of Defense shall 
ensure that the language training centers established 
under the program authorized by subsection (a) are 
aligned with those of the National Security Education 
Program, the Defense Language Institute, and other 
appropriate Department of Defense programs to facili- 
tate and encourage the recruitment of native and herit- 
age speakers of critical and strategic languages under 
the program into the Armed Forces and the civilian 
workforce of the Department of Defense and to support 
the Civilian Linguist Reserve Corps. 

"(e) Report. — Not later than one year after the date 
of the establishment of the program authorized by sub- 
section (a), the Secretary of Defense shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the program. 
The report shall include the following: 

"(1) A description of each language training center 
established under the program. 

"(2) An assessment of the cost-effectiveness of the 
program in providing foundational expertise in criti- 
cal and strategic languages and regional area studies 
in support of the Defense Language Transformation 
Roadmap. 

"(3) An assessment of the progress made by each 
language training center in providing capabilities in 
critical and strategic languages under the program to 
members of the Armed Forces and Department of De- 
fense employees. 

"(4) A recommendation whether the program 
should be continued and, if so, recommendations as 
to any modifications of the program that the Sec- 
retary considers appropriate." 

Enhancing Education Partnerships To Improve Ac- 
cessibility and Flexibility for Members op the 
Armed Forces 

Pub. L. 110-417, [div. A], title V, §550, Oct. 14, 2008, 122 
Stat. 4468, provided that: 

"(a) Authority. — The Secretary of a military depart- 
ment may enter into one or more education partner- 
ship agreements with educational institutions in the 
United States for the purpose of — 

"(1) developing plans to improve the accessibility 
and flexibility of college courses available to eligible 
members of the Armed Forces; 

"(2) improving the application process for the 
Armed Forces tuition assistance programs and rais- 
ing awareness regarding educational opportunities 
available to such members; 

"(3) developing curriculum, distance education pro- 
grams, and career counseling designed to meet the 
professional, financial, academic, and social needs of 
such members; and 

"(4) assessing how resources may be applied more 
effectively to meet the educational needs of such 
members. 



"(b) Cost. — Except as provided in this section, execu- 
tion of an education partnership agreement with an 
educational institution shall be at no cost to the Gov- 
ernment. 

"(c) Educational Institution Defined. — In this sec- 
tion, the term 'educational institution' means an ac- 
credited college, university, or technical school in the 
United States." 

[§2001. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1661(a)(3)(A), Oct. 5, 1994, 108 Stat. 
2980] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 119, re- 
lated to division of reserve components into training 
categories. See section 10141(c) of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 2002. Dependents of members of armed forces: 
language training 

(a) Notwithstanding section 701(b) of the For- 
eign Service Act of 1980 (22 U.S.C. 4021(b)) or any 
other provision of law, and under regulations to 
be prescribed by the Secretary of Defense or, 
with respect to the Coast Guard when it is not 
operating as a service in the Navy, the Sec- 
retary of Homeland Security, language training 
may be provided in — 

(1) a facility of the Department of Defense; 

(2) a facility of the George P. Shultz Na- 
tional Foreign Affairs Training Center estab- 
lished under section 701(a) of the Foreign Serv- 
ice Act of 1980 (22 U.S.C. 4021(a)); or 

(3) a civilian educational institution; 

to a dependent of a member of the armed forces 
in anticipation of the member's assignment to 
permanent duty outside the United States. 

(b) In this section, the term "dependent" has 
the same meaning that it has under section 401 
of title 37. 

(Added Pub. L. 89-160, §1(1), Sept. 1, 1965, 79 Stat. 
615; amended Pub. L. 91-278, §2(1), (2), June 12, 
1970, 84 Stat. 306; Pub. L. 96-465, title II, 
§ 2206(c)(1), Oct. 17, 1980, 94 Stat. 2162; Pub. L. 

97- 22, § 11(a)(7), July 10, 1981, 95 Stat. 138; Pub. L. 

98- 525, title XIV, §1405(30), Oct. 19, 1984, 98 Stat. 
2624; Pub. L. 100-180, div. A, title XII, 
§1231(18)(A), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 108-136, div. A, title X, 
§ 1045(a)(4), Nov. 24, 2003, 117 Stat. 1612.) 

Amendments 

2003— Subsec. (a)(2). Pub. L. 108-136 substituted 
"George P. Shultz National Foreign Affairs Training 
Center" for "Foreign Service Institute". 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in intro- 
ductory provisions. 

1987— Subsec. (b). Pub. L. 100-180 inserted "the term" 
after "In this section,". 

1984— Subsec. (b). Pub. L. 98-525 substituted "In this 
section," for "For the purposes of this section, the 
word". 

1981— Subsec. (a). Pub. L. 97-22 inserted "(22 U.S.C. 
4021(b))" after "section 701(b) of the Foreign Service 
Act of 1980" in provisions preceding par. (1) and, in par. 
(2), inserted "(22 U.S.C. 4021(a))" after "section 701(a) of 
the Foreign Service Act of 1980". 

1980 — Subsec. (a). Pub. L. 96-465, in provisions preced- 
ing par. (1) substituted "section 701(b) of the Foreign 
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Service Act of 1980" for "section 1041 of title 22" and in 
par. (2) substituted "section 701(a) of the Foreign Serv- 
ice Act of 1980" for "section 1041 of title 22". 

1970— Pub. L. 91-278, §2(1), substituted "armed forces" 
for "Army, Navy, Air Force, or Marine Corps" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 91-278, §2(2)(A), authorized Sec- 
retary of Transportation to prescribe regulations for 
Coast Guard when not operating as a service in the 
Navy. 

Subsec. (a)(3). Pub. L. 91-278, §2(2)(B), substituted 
"armed forces" for "Army, Navy, Air Force, or Marine 
Corps". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-465 effective Feb. 15, 1981, 
except as otherwise provided, see section 2403 of Pub. L. 
96-465, set out as an Effective Date note under section 
3901 of Title 22, Foreign Relations and Intercourse. 

§ 2003. Aeronautical rating as pilot: qualifications 

To be eligible to receive an aeronautical rat- 
ing as a pilot in the Army or Air Force or be 
designated as a naval aviator, a member of an 
armed force must successfully complete an un- 
dergraduate pilot course of instruction pre- 
scribed or approved by the Secretary of his mili- 
tary department. 

(Added Pub. L. 92-168, §4(1), Nov. 24, 1971, 85 
Stat. 489.) 

§2004. Detail of commissioned officers as stu- 
dents at law schools 

(a) The Secretary of each military department 
may, under regulations prescribed by the Sec- 
retary of Defense, detail commissioned officers 
of the armed forces as students at accredited 
law schools, located in the United States, for a 
period of training leading to the degree of bach- 
elor of laws or juris doctor. No more than twen- 
ty-five officers from each military department 
may commence such training in any single fis- 
cal year. 

(b) To be eligible for detail under subsection 
(a), an officer must be a citizen of the United 
States and must — 

(1) have served on active duty for a period of 
not less than two years nor more than six 
years and be in the pay grade 0-3 or below as 
of the time the training is to begin; and 

(2) sign an agreement that unless sooner sep- 
arated he will — 

(A) complete the educational course of 
legal training; 

(B) accept transfer or detail judge ad- 
vocate or law specialist within the depart- 
ment concerned when his legal training is 
completed; and 

(C) agree to serve on active duty following 
completion or other termination of training 
for a period of two years for each year or 
part thereof of his legal training under sub- 
section (a). 

(c) Officers detailed for legal training under 
subsection (a) shall be selected on a competitive 
basis by the Secretary of the military depart- 



ment concerned, under regulations prescribed by 
the Secretary of Defense. Any service obligation 
incurred by an officer under an agreement en- 
tered into under subsection (b) shall be in addi- 
tion to any service obligation incurred by any 
such officer under any other provision of law or 
agreement. 

(d) Expenses incident to the detail of officers 
under this section shall be paid from any funds 
appropriated for the military department con- 
cerned. 

(e) An officer who, under regulations pre- 
scribed by the Secretary of Defense, is dropped 
from the program of legal training authorized 
by subsection (a) for deficiency in conduct or 
studies, or for other reasons, may be required to 
perform active duty in an appropriate military 
capacity in accordance with the active duty ob- 
ligation imposed by regulations issued by the 
Secretary of Defense, except that in no case 
shall any such member be required to serve on 
active duty for any period in excess of one year 
for each year or part thereof he participated in 
the program. 

(f) No agreement detailing any officer of the 
armed forces to an accredited law school may be 
entered into during any period that the Presi- 
dent is authorized by law to induct persons into 
the armed forces involuntarily. Nothing in this 
subsection shall affect any agreement entered 
into during any period when the President is not 
authorized by law to so induct persons into the 
armed forces. 

(Added Pub. L. 93-155, title VIII, § 817(a), Nov. 16, 
1973, 87 Stat. 621; amended Pub. L. 101-510, div. 
A, title XIV, §1484(1)(3)(A), Nov. 5, 1990, 104 Stat. 
1718.) 

Amendments 

1990— Pub. L. 101-510 struck out "of the military de- 
partments" after "officers" in section catchline. 

Selection of Officers in Missing Status for Legal 
Training on a Noncompetitive Basis; Exemption 
From Numerical Limitations 

Pub. L. 94-106, title VIII, §821, Oct. 7, 1975, 89 Stat. 
545, provided that: "Notwithstanding any provision of 
section 2004 of title 10 United States Code, an officer in 
any pay grade who was in a missing status (as defined 
in section 551(2) of title 37, United States Code) after 
August 4, 1964, and before May 8, 1975, may be selected 
for detail for legal training under that section 2004 on 
other than a competitive basis and, if selected for that 
training, is not counted in computing, for the purpose 
of subsection (a) of that section 2004, the number of of- 
ficers who may commence that training in any single 
fiscal year. For the purposes of determining eligibility 
under that section 2004, the period of time during which 
an officer was in that missing status may be dis- 
regarded in computing the period he has served on ac- 
tive duty." 

§ 2004a. Detail of commissioned officers as stu- 
dents at medical schools 

(a) Detail Authorized.— The Secretary of 
each military department may detail commis- 
sioned officers of the armed forces as students at 
accredited medical schools or schools of osteop- 
athy located in the United States for a period of 
training leading to the degree of doctor of medi- 
cine. No more than 25 officers from each mili- 
tary department may commence such training 
in any single fiscal year. 
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(b) Eligibility for Detail. — To be eligible for 
detail under subsection (a), an officer must be a 
citizen of the United States and must — 

(1) have served on active duty for a period of 
not less than two years nor more than six 
years and be in the pay grade 0-3 or below as 
of the time the training is to begin; and 

(2) sign an agreement that unless sooner sep- 
arated the officer will — 

(A) complete the educational course of 
medical training; 

(B) accept transfer or detail as a medical 
officer within the military department con- 
cerned when the officer's training is com- 
pleted; and 

(C) agree to serve, following completion of 
the officer's training, on active duty (or on 
active duty and in the Selected Reserve) for 
a period as specified pursuant to subsection 
(c). 

(c) Service Obligation. — An agreement under 
subsection (b) shall provide that the officer shall 
serve on active duty for two years for each year 
or part thereof of the officer's medical training 
under subsection (a), except that the agreement 
may authorize the officer to serve a portion of 
the officer's service obligation on active duty 
and to complete the service obligation that re- 
mains upon separation from active duty in the 
Selected Reserve, in which case the officer shall 
serve three years in the Selected Reserve for 
each year or part thereof of the officer's medical 
training under subsection (a) for any service ob- 
ligation that was not completed before separa- 
tion from active duty. 

(d) Selection of Officers for Detail.— Offi- 
cers detailed for medical training under sub- 
section (a) shall be selected on a competitive 
basis by the Secretary of the military depart- 
ment concerned. 

(e) Appointment and Treatment of Prior Ac- 
tive Service. — (1) A commissioned officer de- 
tailed as a student at a medical school under 
subsection (a) shall be appointed as a regular of- 
ficer in the grade of second lieutenant or ensign 
and shall serve on active duty in that grade with 
full pay and allowances of that grade. 

(2) If an officer detailed to be a medical stu- 
dent has prior active service in a pay grade and 
with years of service credited for pay that would 
entitle the officer, if the officer remained in the 
former grade, to a rate of basic pay in excess of 
the rate of basic pay for regular officers in the 
grade of second lieutenant or ensign, the officer 
shall be paid basic pay based on the former 
grade and years of service credited for pay. The 
amount of such basic pay for the officer shall be 
increased on January 1 of each year by the per- 
centage by which basic pay is increased on aver- 
age on that date for that year, and the officer 
shall continue to receive basic pay based on the 
former grade and years of service until the date, 
whether occurring before or after graduation, on 
which the basic pay for the officer in the offi- 
cer's actual grade and years of service credited 
for pay exceeds the amount of basic pay to 
which the officer is entitled based on the offi- 
cer's former grade and years of service. 

(f) Relation of Service Obligations to 
Other Service Obligations.— Any service obli- 
gation incurred by an officer under an agree- 



ment entered into under subsection (b) shall be 
in addition to any service obligation incurred by 
the officer under any other provision of law or 
agreement. 

(g) Expenses. — Expenses incident to the detail 
of officers under this section shall be paid from 
any funds appropriated for the military depart- 
ment concerned. 

(h) Failure to Complete Program.— (1) An of- 
ficer who is dropped from a program of medical 
training to which detailed under subsection (a) 
for deficiency in conduct or studies, or for other 
reasons, may be required to perform active duty 
in an appropriate military capacity in accord- 
ance with the active duty obligation imposed on 
the officer under regulations issued by the Sec- 
retary of Defense for purposes of this section. 

(2) In no case shall an officer be required to 
serve on active duty under paragraph (1) for any 
period in excess of one year for each year or part 
thereof the officer participated in the program. 

(i) Limitation on Details. — No agreement de- 
tailing an officer of the armed forces to an ac- 
credited medical school or school of osteopathy 
may be entered into during any period in which 
the President is authorized by law to induct per- 
sons into the armed forces involuntarily. Noth- 
ing in this subsection shall affect any agreement 
entered into during any period when the Presi- 
dent is not authorized by law to so induct per- 
sons into the armed forces. 

(Added Pub. L. 109-364, div. A, title V, § 536(a), 
Oct. 17, 2006, 120 Stat. 2207; amended Pub. L. 
110-181, div. A, title V, § 524(c), Jan. 28, 2008, 122 
Stat. 104; Pub. L. 111-84, div. A, title X, 
§1073(a)(18), Oct. 28, 2009, 123 Stat. 2473.) 

Amendments 

2009— Subsec. (b)(1). Pub. L. 111-84, § 1073(a)(18)(A), 
substituted "pay grade 0-3" for "pay grade 0-3". 

Subsec. (i). Pub. L. 111-84, §1073(a)(18)(B), inserted pe- 
riod at end. 

2008— Subsec. (c). Pub. L. 110-181, § 524(c)(2), sub- 
stituted "subsection (b)" for "subsection (c)". 

Subsecs. (e) to (i). Pub. L. 110-181, § 524(c)(1), added 
subsec. (e) and redesignated former subsecs. (e) to (h) as 
(f) to (i), respectively. 

§ 2004b. Detail of commissioned officers as stu- 
dents at schools of psychology 

(a) Detail Authorized.— The Secretary of 
each military department may detail commis- 
sioned officers of the armed forces as students at 
accredited schools of psychology located in the 
United States for a period of training leading to 
the degree of Doctor of Philosophy in clinical 
psychology. No more than 25 officers from each 
military department may commence such train- 
ing in any single fiscal year. 

(b) Eligibility for Detail.— To be eligible for 
detail under subsection (a), an officer must be a 
citizen of the United States and must — 

(1) have served on active duty for a period of 
not less than two years nor more than six 
years and be in the pay grade 0-3 or below as 
of the time the training is to begin; and 

(2) sign an agreement that unless sooner sep- 
arated the officer will — 

(A) complete the educational course of 
psychological training; 

(B) accept transfer or detail as a commis- 
sioned officer within the military depart- 
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ment concerned when the officer's training- 
is completed; and 

(C) agree to serve, following completion of 
the officer's training, on active duty (or on 
active duty and in the Selected Reserve) for 
a period as specified pursuant to subsection 
(o). 

(c) Service Obligation. — (1) Except as pro- 
vided in paragraph (2), the agreement of an offi- 
cer under subsection (b) shall provide that the 
officer shall serve on active duty for two years 
for each year or part thereof of the officer's 
training under subsection (a). 

(2) The agreement of an officer may authorize 
the officer to serve a portion of the officer's 
service obligation on active duty and to com- 
plete the service obligation that remains upon 
separation from active duty in the Selected Re- 
serve. Under any such agreement, an officer 
shall serve three years in the Selected Reserve 
for each year or part thereof of the officer's 
training under subsection (a) for any service ob- 
ligation that was not completed before separa- 
tion from active duty. 

(d) Selection of Officers for Detail. — Offi- 
cers detailed for training under subsection (a) 
shall be selected on a competitive basis by the 
Secretary of the military department concerned. 

(e) Relation of Service Obligations to 
Other Service Obligations. — Any service obli- 
gation incurred by an officer under an agree- 
ment entered into under subsection (b) shall be 
in addition to any service obligation incurred by 
the officer under any other provision of law or 
agreement. 

(f) Expenses. — Expenses incident to the detail 
of officers under this section shall be paid from 
any funds appropriated for the military depart- 
ment concerned. 

(g) Failure to Complete Program.— (1) An of- 
ficer who is dropped from a program of psycho- 
logical training to which detailed under sub- 
section (a) for deficiency in conduct or studies, 
or for other reasons, may be required to perform 
active duty in an appropriate military capacity 
in accordance with the active duty obligation 
imposed on the officer under regulations issued 
by the Secretary of Defense for purposes of this 
section. 

(2) In no case shall an officer be required to 
serve on active duty under paragraph (1) for any 
period in excess of one year for each year or part 
thereof the officer participated in the program. 

(h) Limitation on Details.— No agreement de- 
tailing an officer of the armed forces to an ac- 
credited school of psychology may be entered 
into during any period in which the President is 
authorized by law to induct persons into the 
armed forces involuntarily. Nothing in this sub- 
section shall affect any agreement entered into 
during any period when the President is not au- 
thorized by law to so induct persons into the 
armed forces. 

(Added Pub. L. 111-84, div. A, title V, § 521(a), 
Oct. 28, 2009, 123 Stat. 2283; amended Pub. L. 
111-383, div. A, title X, §1075(b)(26), Jan. 7, 2011, 
124 Stat. 4370.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383 substituted "pay 
grade 0-3" for "pay grade 0-3". 



§ 2005. Advanced education assistance: active 
duty agreement; reimbursement require- 
ments 

(a) The Secretary concerned may require, as a 
condition to the Secretary providing advanced 
education assistance to any person, that such 
person enter into a written agreement with the 
Secretary concerned under the terms of which 
such person shall agree — 

(1) to complete the educational requirements 
specified in the agreement and to serve on ac- 
tive duty for a period specified in the agree- 
ment; 

(2) that if such person fails to complete the 
education requirements specified in the agree- 
ment, such person will serve on active duty for 
a period specified in the agreement; 

(3) that if such person does not complete the 
period of active duty specified in the agree- 
ment, or does not fulfill any term or condition 
prescribed pursuant to paragraph (4), such per- 
son shall be subject to the repayment provi- 
sions of section 303a(e) of title 37; and 

(4) to such other terms and conditions as the 
Secretary concerned may prescribe to protect 
the interest of the United States. 

(b) The Secretary concerned shall determine 
the period of active duty to be served by any 
person for advanced education assistance to be 
provided such person by an armed force, except 
that if the period of active duty required to be 
served is specified under another provision of 
law with respect to the advanced education as- 
sistance to be provided, the period specified in 
the agreement referred to in subsection (a) shall 
be the same as the period specified in such other 
provision of law. 

(c) As a condition of the Secretary concerned 
providing financial assistance under section 2107 
or 2107a of this title to any person, the Sec- 
retary concerned shall require that the person 
enter into the agreement described in subsection 
(a). In addition to the requirements of para- 
graphs (1) through (4) of such subsection, the 
agreement shall specify that, if the person does 
not complete the education requirements speci- 
fied in the agreement or does not fulfill any 
term or condition prescribed pursuant to para- 
graph (4) of such subsection, the person shall be 
subject to the repayment provisions of section 
303a(e) of title 37 without the Secretary first or- 
dering such person to active duty as provided for 
under subsection (a)(2) and sections 2107(f) and 
2107a(f) of this title. 

(d) In this section: 

(1) The term "advanced education" means 
education or training above the secondary 
school level but does not include technical 
training provided to a member of the armed 
forces to qualify such member to perform a 
specified military function, to workshops, or 
to short-term training programs. 

(2) The term "assistance" means the direct 
provision of any course of advanced education 
by the Secretary concerned, reimbursement by 
the Secretary concerned for any course of ad- 
vanced education provided by another depart- 
ment or agency of the Federal Government, or 
the payment, in whole or in part, by the Sec- 
retary concerned for any course of advanced 
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education provided by any public or private 
educational institution or other entity, but 
such term does not include the payment for 
any course of advanced education which is 
paid for under chapter 106 or 107 of this title. 

(3) The term "cost of advanced education" 
means those costs which are, under regula- 
tions prescribed by the Secretary concerned, 
directly attributable to the education of the 
person to whom a course of advanced edu- 
cation is provided, including the cost of tui- 
tion and other fees (or, if none is charged, an 
amount determined by the Secretary con- 
cerned to be a reasonable charge for the edu- 
cation provided), the cost of books, supplies, 
transportation, and miscellaneous expenses, 
and the cost of room and board, but such term 
does not include pay or allowances under title 
37 or a stipend under section 2121 of this title. 

(Added Pub. L. 96-357, §2(a), Sept. 24, 1980, 94 
Stat. 1180; amended Pub. L. 98-94, title X, 
§ 1003(b)(1), title XII, §1268(10), Sept. 24, 1983, 97 
Stat. 656, 706; Pub. L. 100-180, div. A, title XII, 
§1231(17), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
101-510, div. A, title V, §534, Nov. 5, 1990, 104 
Stat. 1564; Pub. L. 103-160, div. A, title V, § 573(a), 
Nov. 30, 1993, 107 Stat. 1673; Pub. L. 109-163, div. 
A, title VI, § 687(c)(2), Jan. 6, 2006, 119 Stat. 3333.) 

Amendments 

2006— Subsec. (a)(3). Pub. L. 109-163, § 687(c)(2)(A), 
added par. (3) and struck out former par. (3) which read 
as follows: "that if such person, voluntarily or because 
of misconduct, fails to complete the period of active 
duty specified in the agreement, or fails to fulfill any 
term or condition prescribed pursuant to clause (4), 
such person will reimburse the United States in an 
amount that bears the same ratio to the total cost of 
advanced education provided such person as the un- 
served portion of active duty bears to the total period 
of active duty such person agreed to serve; and". 

Subsecs. (c) to (h). Pub. L. 109-163, § 687(c)(2)(B)-(D), 
added subsec. (c), redesignated former subsec. (e) as (d), 
and struck out former subsecs. (c), (d), and (f) to (h) re- 
lating to the obligation to reimburse the United States 
under an advanced education assistance agreement in 
subsec. (c), the effect of a discharge in bankruptcy 
under title 11 in subsec. (d), requirements for providing 
financial assistance in subsec. (f), failure to complete a 
period of active duty specified in an agreement in sub- 
sec. (g), and modification of agreements by the Sec- 
retary concerned in subsec. (h). 

1993— Subsecs. (g), (h). Pub. L. 103-160 added subsecs. 
(g) and (h). 

1990— Subsec. (a)(3). Pub. L. 101-510, §534(1), inserted 
"or fails to fulfill any term or condition prescribed pur- 
suant to clause (4)," after "agreement,". 

Subsec. (f)(1). Pub. L. 101-510, §534(2), inserted "or 
fails to fulfill any term or condition prescribed pursu- 
ant to clause (4) of such subsection," after "agree- 
ment,". 

1987— Subsec. (e). Pub. L. 100-180, §1231(17), inserted 
"The term" after each par. designation and revised 
first word in quotes in each par. to make initial letter 
of such word lowercase. 

1983— Subsec. (c). Pub. L. 98-94, § 1268(10)(A), struck 
out "of this section" after "subsection (d)" and "sub- 
section (a)". 

Subsec. (d). Pub. L. 98-94, § 1268(10)(A), struck out "of 
this section" after "subsection (a)". 

Subsec. (e). Pub. L. 98-94, § 1268(10)(B), substituted a 
colon for a dash after "In this section" preceding par. 
(1). 

Subsec. (f). Pub. L. 98-94, § 1003(b)(1), added subsec. (f). 

Effective Date of 1993 Amendment 
Section 573(b) of Pub. L. 103-160 provided that: 



"(1) Subsection (g) of section 2005 of title 10, United 
States Code, as added by subsection (a), shall apply 
with respect to persons separated from the Armed 
Forces after the end of the six-month period beginning 
on the date of the enactment of this Act [Nov. 30, 1993]. 

"(2) Subsection (h) of such section, as added by sub- 
section (a), shall apply with respect to persons sepa- 
rated from the Armed Forces after the date of the en- 
actment of this Act." 

Effective Date of 1983 Amendment 

Section 1003(b)(2) of Pub. L. 98-94 provided that: "The 
amendment made by paragraph (1) [amending this sec- 
tion] shall apply with respect to agreements entered 
into after September 30, 1983." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§2006. Department of Defense Education Bene- 
fits Fund 

(a) There is established on the books of the 
Treasury a fund to be known as the Department 
of Defense Education Benefits Fund (hereinafter 
in this section referred to as the "Fund"), which 
shall be administered by the Secretary of the 
Treasury. The Fund shall be used for the accu- 
mulation of funds in order to finance armed 
forces education liabilities on an actuarially 
sound basis. 

(b) In this section: 

(1) The term "armed forces education liabil- 
ities" means liabilities of the armed forces for 
benefits under chapter 30 or 33 of title 38 and 
for Department of Defense benefits under 
paragraphs (3) and (4) of section 510(e) and 
chapters 1606 and 1607 of this title, including 
funds provided by the Secretary of Homeland 
Security for education liabilities for the Coast 
Guard when it is not operating as a service in 
the Department of the Navy. 

(2) The term "normal cost", with respect to 
any period of time, means the total of the fol- 
lowing: 

(A) The present value of the future bene- 
fits payable from the Fund for amounts at- 
tributable to increased amounts of edu- 
cational assistance authorized under section 
3015(d) of title 38 to persons who were not on 
active duty on July 1, 1985, and who during 
such period enter on active duty. 

(B) The present value of the future bene- 
fits payable from the Fund for amounts at- 
tributable to educational assistance author- 
ized under subchapter III of chapter 30 of 
title 38 to persons who were not on active 
duty on July 1, 1985, and who during such pe- 
riod — 

(i) enter a fourth year of active duty, in 
the case of persons eligible for basic edu- 
cational assistance under section 3011 of 
such title; or 

(ii) enter a period of service that will es- 
tablish entitlement to such educational 
assistance under section 3021(b) of such 
title, in the case of persons eligible for 
basic educational assistance under section 
3012 of such title. 
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(C) The present value of the future Depart- 
ment of Defense benefits payable from the 
Fund (including funds from the Department 
in which the Coast Guard is operating) for 
educational assistance under chapters 1606 
and 1607 of this title to persons who during 
such period become entitled to such assist- 
ance. 

(D) The present value of future benefits 
payable from the Fund for the Department 
of Defense portion of payments of edu- 
cational assistance under subchapter II of 
chapter 30 of title 38 attributable to in- 
creased usage of benefits as a result of trans- 
fers of entitlement to basic educational as- 
sistance under section 3020 of that title dur- 
ing such period. 

(E) 1 The present value of future benefits 
payable from the Fund for educational as- 
sistance under paragraphs (3) and (4) of sec- 
tion 510(e) of this title to persons who during 
such period become entitled to such assist- 
ance. 

(E) 1 The present value of any future bene- 
fits payable from the Fund for amounts at- 
tributable to increased amounts of edu- 
cational assistance authorized by section 
3316 of title 38. 

(c) There shall be deposited into the Fund the 
following, which shall constitute the assets of 
the Fund: 

(1) Amounts paid into the Fund by the Sec- 
retary of Defense and the Secretary of the De- 
partment in which the Coast Guard is operat- 
ing under subsection (f). 

(2) Any amount appropriated to the Fund. 

(3) Any return on investment of the assets of 
the Fund. 

(d) The Secretary of the Treasury shall trans- 
fer from the Fund to the Secretary of Veterans 
Affairs such amounts as may be necessary to en- 
able the Secretary of Veterans Affairs to make 
required payments of armed forces education li- 
abilities. The Secretary of the Treasury, the 
Secretary of Defense, the Secretary of the De- 
partment in which the Coast Guard is operating, 
and the Secretary of Veterans Affairs shall 
enter into an agreement as to how and when, 
and the amounts in which, such transfers shall 
be made. Except for investments under sub- 
section (h), amounts in the Fund may not be 
used for any purpose other than transfers as de- 
scribed in this subsection. 

(e) (1) The Secretary of Defense shall carry out 
periodic actuarial valuations of the educational 
programs described in subsection (b)(1). 

(2) Based on the most recent such valuation, 
the Secretary of Defense shall estimate the nor- 
mal cost for the next fiscal year. 

(3) If at the time of any such valuation there 
has been a change in benefits under an edu- 
cation program described in subsection (b)(1) 
that has been made since the last such valuation 
and that increases or decreases the present 
value of benefits payable from the Fund, the 
Secretary of Defense shall determine an amorti- 
zation methodology and schedule for the liq- 
uidation of the unfunded liability (or negative 



!So in original. Two subpars. (E) have been enacted. 



unfunded liability) thus created such that the 
present value of the sum of the amortization 
payments equals the increase or decrease in the 
present value of such benefits. 

(4) If at the time of any such valuation the 
Secretary of Defense determines that, based 
upon changes in actuarial assumptions since the 
last valuation, there has been an actuarial gain 
or loss to the Fund, the Secretary shall deter- 
mine an amortization methodology and schedule 
for the liquidation of such gain or loss through 
an increase or decrease in the payments that 
would otherwise be made to the Fund. 

(5) Based on the determinations under para- 
graphs (2), (3), and (4) the Secretary of Defense 
shall determine the amount needed to be appro- 
priated to the Department of Defense and the 
Department in which the Coast Guard is operat- 
ing for the next fiscal year for payments to be 
made to the Fund under subsection (f). The 
President shall include not less than the full 
amount so determined in the budget transmit- 
ted to Congress for the next fiscal year under 
section 1105 of title 31. The President may com- 
ment and make recommendations concerning 
any such amount. 

(6) All determinations under this subsection 
shall be made using methods and assumptions 
approved by the Board of Actuaries (including 
assumptions of interest rates and inflation) and 
in accordance with generally accepted actuarial 
principles and practices. 

(f) (1) The Secretary of Defense and the Sec- 
retary of the Department in which the Coast 
Guard is operating shall pay into the Fund each 
month the amount that, based upon the most re- 
cent actuarial valuation of the education pro- 
grams described in subsection (b)(1), is equal to 
the actual total normal cost for the preceding 
month. 

(2) The Secretary of Defense and the Secretary 
of the Department in which the Coast Guard is 
operating shall pay into the Fund at the begin- 
ning of each fiscal year (or as soon thereafter as 
appropriations are available for such purpose) 
the sum of the following: 

(A) The amount of the payment for that 
year, if any, for the amortization of any liabil- 
ity to the Fund resulting from a change in 
benefits, as determined by the Secretary of 
Defense under subsection (e)(3). 

(B) The amount of the payment for that 
year, if any, for the amortization of any actu- 
arial gain or loss to the Fund, as determined 
by the Secretary of Defense under subsection 
(e)(4). 

(3) Amounts paid into the Fund under this sub- 
section shall be paid from appropriations avail- 
able for the pay of members of the armed forces 
under the jurisdiction of the Secretary con- 
cerned. 

(g) The Secretary of the Treasury shall invest 
such portion of the Fund as is not in the judg- 
ment of the Secretary required to meet current 
withdrawals. Such investments shall be in pub- 
lic debt securities with maturities suitable to 
the needs of the Fund, as determined by the Sec- 
retary, and bearing interest at rates determined 
by the Secretary, taking into consideration cur- 
rent market yields on outstanding marketable 
obligations of the United States of comparable 
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maturities. The income on such investments 
shall be credited to and form a part of the Fund. 

(Added Pub. L. 98-525, title VII, § 706(a)(1), Oct. 
19, 1984, 98 Stat. 2568; amended Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(2), (6), Nov. 29, 

1989, 103 Stat. 1603; Pub. L. 101-510, div. A, title 
XIII, § 1322(a)(2), title XIV, §1484(j)(2), Nov. 5, 

1990, 104 Stat. 1671, 1718; Pub. L. 103-337, div. A, 
title X, § 1070(e)(6), Oct. 5, 1994, 108 Stat. 2859; 
Pub. L. 104-106, div. A, title XV, §§ 1501(c)(21), 
1503(a)(17), Feb. 10, 1996, 110 Stat. 499, 512; Pub. L. 
106-65, div. A, title V, §550, Oct. 5, 1999, 113 Stat. 
611; Pub. L. 107-107, div. A, title VI, § 654(b), Dec. 
28, 2001, 115 Stat. 1157; Pub. L. 108-136, div. A, 
title V, § 535(b), Nov. 24, 2003, 117 Stat. 1474; Pub. 
L. 108-375, div. A, title V, § 527(b)(1), Oct. 28, 2004, 
118 Stat. 1894; Pub. L. 109-364, div. A, title X, 
§ 1071(a)(9), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 
110-181, div. A, title IX, § 906(b)(2), Jan. 28, 2008, 
122 Stat. 277; Pub. L. 111-377, title I, § 109(b)(2), 
Jan. 4, 2011, 124 Stat. 4120.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-377, § 109(b)(2)(A), in- 
serted "or 33" after "chapter 30". 

Subsec. (b)(2)(E). Pub. L. 111-377, § 109(b)(2)(B), added 
subpar. (E) relating to amounts attributable to in- 
creased amounts of educational assistance authorized 
by section 3316 of title 38. 

2008— Subsec. (c)(1). Pub. L. 110-181, § 906(b)(2)(A), sub- 
stituted "subsection (f)" for "subsection (g)". 

Subsec. (e). Pub. L. 110-181, § 906(b)(2)(B), (C), redesig- 
nated subsec. (f) as (e) and struck out former subsec. (e) 
which established in the Department of Defense a De- 
partment of Defense Education Benefits Board of Actu- 
aries. 

Subsec. (e)(5). Pub. L. 110-181, § 906(b)(2)(D), sub- 
stituted "subsection (f)" for "subsection (g)". 

Subsec. (f). Pub. L. 110-181, § 906(b)(2)(C), redesignated 
subsec. (g) as (f). Former subsec. (f) redesignated (e). 

Subsec. (f)(2)(A). Pub. L. 110-181, §906(b)(2)(E)(i), sub- 
stituted "subsection (e)(3)" for "subsection (f)(3)". 

Subsec. (f)(2)(B). Pub. L. 110-181, §906(b)(2)(E)(ii), sub- 
stituted "subsection (e)(4)" for "subsection (f)(4)". 

Subsecs. (g), (h). Pub. L. 110-181, § 906(b)(2)(C), redesig- 
nated subsec. (h) as (g). Former subsec. (g) redesignated 
(f). 

2006— Subsec. (b)(1). Pub. L. 109-364 inserted "of this 
title" after "1607" and struck out "of this title" before 
period at end. 

2004— Subsec. (b)(1). Pub. L. 108-375, § 527(b)(1)(A), sub- 
stituted "chapters 1606 and 1607, including funds pro- 
vided by the Secretary of Homeland Security for edu- 
cation liabilities for the Coast Guard when it is not op- 
erating as a service in the Department of the Navy" for 
"chapter 1606". 

Subsec. (b)(2)(C). Pub. L. 108-375, § 527(b)(1)(B), sub- 
stituted "(including funds from the Department in 
which the Coast Guard is operating) for educational as- 
sistance under chapters 1606 and 1607" for "for edu- 
cational assistance under chapter 1606". 

2003— Subsec. (b)(1). Pub. L. 108-136, § 535(b)(1), in- 
serted "paragraphs (3) and (4) of section 510(e) and" 
after "Department of Defense benefits under". 

Subsec. (b)(2)(E). Pub. L. 108-136, § 535(b)(2), added sub- 
par. (E). 

2001— Subsec. (b)(2)(D). Pub. L. 107-107 added subpar. 
(D). 

1999— Subsec. (a). Pub. L. 106-65, §550(1), substituted 
"armed forces education liabilities" for "Department 
of Defense education liabilities". 

Subsec. (b)(1). Pub. L. 106-65, §550(2), amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"The term 'Department of Defense education liabil- 
ities' means liabilities of the Department of Defense for 



benefits under chapter 30 of title 38 and for benefits 
under chapter 1606 of this title." 

Subsec. (b)(2)(C). Pub. L. 106-65, §550(3), inserted "De- 
partment of Defense" after "future" and substituted 
"chapter 1606" for "chapter 106". 

Subsec. (c)(1). Pub. L. 106-65, §550(4), inserted "and 
the Secretary of the Department in which the Coast 
Guard is operating" after "Defense". 

Subsec. (d). Pub. L. 106-65, §550(5), substituted 
"armed forces" for "Department of Defense" and in- 
serted "the Secretary of the Department in which the 
Coast Guard is operating," after "Secretary of De- 
fense,". 

Subsec. (f)(5). Pub. L. 106-65, §550(6), inserted "and 
the Department in which the Coast Guard is operating" 
after "Department of Defense". 

Subsec. (g). Pub. L. 106-65, §550(7), inserted "and the 
Secretary of the Department in which the Coast Guard 
is operating" after "The Secretary of Defense" in pars. 
(1) and (2) and substituted "concerned" for "of a mili- 
tary department" in par. (3). 

1996— Subsec. (b)(1). Pub. L. 104-106, § 1501(c)(21), sub- 
stituted "chapter 1606 of this title" for "chapter 106 of 
this title". 

Subsec. (b)(2)(B)(ii). Pub. L. 104-106, § 1503(a)(17), sub- 
stituted "section 3012 of such title" for "section 1412 of 
such title". 

1994— Subsec. (b)(2). Pub. L. 103-337 substituted "sec- 
tion 3015(d)", "section 3011", and "section 3021(b)" for 
"section 1415(c)", "section 1411", and "section 1421(b)", 
respectively. 

1990— Subsec. (d). Pub. L. 101-510, §1484(j)(2), sub- 
stituted "enable the Secretary of Veterans Affairs" for 
"enable the Administrator". 

Subsec. (e)(3). Pub. L. 101-510, § 1322(a)(2), substituted 
"and shall recommend to the President and Congress" 
for "and report periodically, not less than once every 
four years, to the President and Congress on the status 
of the Fund and shall recommend". 

1989— Subsec. (d). Pub. L. 101-189 substituted "Sec- 
retary of Veterans Affairs" for "Administrator of Vet- 
erans' Affairs" in first sentence and "Secretary of Vet- 
erans Affairs" for "Administrator" in second sentence. 

1987— Subsec. (b). Pub. L. 100-26 inserted "The term" 
after each par. designation and substituted "normal" 
for "Normal" in par. (2). 

Effective Date of 2011 Amendment 

Pub. L. 111-377, title I, § 109(c), Jan. 4, 2011, 124 Stat. 
4120, provided that: "The amendments made by this 
section [amending this section and section 3316 of Title 
38, Veterans' Benefits] shall take effect on August 1, 
2011." 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

References in Other Laws to GS-16, 17, or 18 Pay 
Rates 

References in laws to the rates of pay for GS-16, 17, 
or 18, or to maximum rates of pay under the General 
Schedule, to be considered references to rates payable 
under specified sections of Title 5, Government Organi- 
zation and Employees, see section 529 [title I, § 101(c)(1)] 
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of Pub. L. 101-509, set out In a note under section 5376 
of Title 5. 

First Payment Into Fund 

Section 706(b) of Pub. L. 98-525 directed that first 
payment Into Department of Defense Education Bene- 
fits Fund under this section be made not later than 
three months after Board of Actuaries determined 
amounts needed to be paid into Fund for that portion 
of fiscal year 1985 beginning' on July 1, 1985, with first 
payment in a lump sum equal to total of amounts that 
would have been paid to Fund each month between 
July 1, 1985, and time such first payment was made. 

§ 2007. Payment of tuition for off-duty training or 
education 

(a) Subject to subsections (b) and (c), the Sec- 
retary concerned may pay all or a portion of the 
charges of an educational institution for the tui- 
tion or expenses of a member of the armed 
forces enrolled in such educational institution 
for education or training during the member's 
off-duty periods. 

(b) (1) In the case of a commissioned officer on 
active duty (other than a member of the Ready 
Reserve), the Secretary concerned may not pay 
charges under subsection (a) unless the officer 
agrees to remain on active duty for a period of 
at least two years after the completion of the 
training or education for which the charges are 
paid. 

(2) Notwithstanding paragraph (1), the Sec- 
retary concerned may reduce or waive the active 
duty service obligation — 

(A) in the case of a commissioned officer 
who is subject to mandatory separation; 

(B) in the case of a commissioned officer who 
has completed the period of active duty serv- 
ice for which the officer was ordered to active 
duty in support of a contingency operation; or 

(C) in other exigent circumstances as deter- 
mined by the Secretary concerned. 

(c) (1) Subject to paragraphs (3) and (5), the 
Secretary concerned may pay the charges of an 
educational institution for the tuition or ex- 
penses described in subsection (a) of a member 
of the Selected Reserve. 

(2) Subject to paragraphs (4) and (5), the Sec- 
retary concerned may pay the charges of an edu- 
cational institution for the tuition or expenses 
described in subsection (a) of a member of the 
Individual Ready Reserve who has a military oc- 
cupational specialty designated by the Sec- 
retary concerned for purposes of this subsection. 

(3) The Secretary concerned may not pay 
charges under paragraph (1) for tuition or ex- 
penses of an officer of the Selected Reserve un- 
less the officer enters into an agreement to re- 
main a member of the Selected Reserve for at 
least 4 years after completion of the education 
or training for which the charges are paid. 

(4) The Secretary concerned may not pay 
charges under paragraph (2) for tuition or ex- 
penses of an officer of the Individual Ready Re- 
serve unless the officer enters into an agreement 
to remain in the Selected Reserve or Individual 
Ready Reserve for at least 4 years after comple- 
tion of the education or training for which the 
charges are paid. 

(5) The Secretary of a military department 
may require an enlisted member of the Selected 



Reserve or Individual Ready Reserve to enter 
into an agreement to serve for up to 4 years in 
the Selected Reserve or Individual Ready Re- 
serve, as the case may be, after completion of 
the education or training for which tuition or 
expenses are paid under paragraph (1) or (2), as 
applicable. 

(d) (1) A member of the armed forces who is en- 
titled to basic educational assistance under 
chapter 30 of title 38 may use such entitlement 
for purposes of paying any portion of the 
charges described in subsection (a) or (c) that 
are not paid for by the Secretary of the military 
department concerned under such subsection. 

(2) The use of entitlement under paragraph (1) 
shall be governed by the provisions of section 
3014(b) of title 38. 

(e) (1) If an officer who enters into an agree- 
ment under subsection (b) does not complete the 
period of active duty specified in the agreement, 
the officer shall be subject to the repayment 
provisions of section 303a(e) of title 37. 

(2) If a member of the Ready Reserve who en- 
ters into an agreement under subsection (c) does 
not complete the period of service specified in 
the agreement, the member shall be subject to 
the repayment provisions of section 303a(e) of 
title 37. 

(f) This section shall be administered under 
regulations prescribed by the Secretary of De- 
fense or, with respect to the Coast Guard when 
it is not operating as a service in the Navy, the 
Secretary of Homeland Security. 

(Added Pub. L. 98-525, title XIV, § 1401(g)(1), Oct. 
19, 1984, 98 Stat. 2618; amended Pub. L. 99-661, 
div. A, title VI, § 651(a), Nov. 14, 1986, 100 Stat. 
3887; Pub. L. 100-26, §3(4), Apr. 21, 1987, 101 Stat. 
273; Pub. L. 101-510, div. A, title XIV, 
§1484(i)(4)(A), Nov. 5, 1990, 104 Stat. 1718; Pub. L. 
103-160, div. A, title VI, §632, Nov. 30, 1993, 107 
Stat. 1684; Pub. L. 106-65, div. A, title VI, §675, 
Oct. 5, 1999, 113 Stat. 675; Pub. L. 106-398, §1 [[div. 
A], title XVI, § 1602(a), (b)(1)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-358, 1654A-359; Pub. L. 108-375, 
div. A, title V, § 553(a), (b), Oct. 28, 2004, 118 Stat. 
1912; Pub. L. 109-163, div. A, title VI, § 687(c)(3), 
Jan. 6, 2006, 119 Stat. 3334; Pub. L. 110-181, div. A, 
title V, §521(a)-(d), Jan. 28, 2008, 122 Stat. 
100-102.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Pub. L. 98-473, title I, §101(h) [title VIII, §8017], Oct. 
12, 1984, 98 Stat. 1904, 1926. 

Pub. L. 98-212, title VII, §720, Dec. 8, 1983, 97 Stat. 
1441. 

Pub. L. 97-377, title I, § 101(c) [title VII, §721], Dec. 21, 
1982, 96 Stat. 1833, 1854. 

Pub. L. 97-114, title VII, §721, Dec. 29, 1981, 95 Stat. 
1582. 

Pub. L. 96-527, title VII, §722, Dec. 15, 1980, 94 Stat. 
3084. 

Pub. L. 96-154, title VII, §722, Dec. 21, 1979, 93 Stat. 
1156. 

Pub. L. 95-457, title VIII, §822, Oct. 13, 1978, 92 Stat. 
1247. 

Pub. L. 95-111, title VIII, §821, Sept. 21, 1977, 91 Stat. 
903. 

Pub. L. 94-419, title VII, §721, Sept. 22, 1976, 90 Stat. 
1295. 

Pub. L. 94-212, title VII, §721, Feb. 9, 1976, 90 Stat. 172. 
Pub. L. 93-437, title VIII, §821, Oct. 8, 1974, 88 Stat. 
1228. 
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Pub. L. 93-238, title VII, §722, Jan. 2, 1974, 87 Stat. 
1042. 

Pub. L. 92-570, title VII, §722, Oct. 26, 1972, 86 Stat. 
1200. 

Pub. L. 92-204, title VII, §722, Dec. 18, 1971, 85 Stat. 
731. 

Pub. L. 91-668, title VIII, §822, Jan. 11, 1971, 84 Stat. 
2034. 

Pub. L. 91-171, title VI, §622, Dec. 29, 1969, 83 Stat. 483. 
Pub. L. 90-580, title V, §521, Oct. 17, 1968, 82 Stat. 1133. 
Pub. L. 90-96, title VI, §621, Sept. 29, 1967, 81 Stat. 246. 
Pub. L. 89-687, title VI, §621, Oct. 15, 1966, 80 Stat. 995. 
Pub. L. 89-213, title VI, §621, Sept. 29, 1965, 79 Stat. 
877. 

Pub. L. 88-446, title V, §521, Aug. 19, 1964, 78 Stat. 478. 
Pub. L. 88-149, title V, §521, Oct. 17, 1963, 77 Stat. 267. 
Pub. L. 87-577, title V, §521, Aug. 9, 1962, 76 Stat. 332. 
Pub. L. 87-144, title VI, §621, Aug. 17. 1961, 75 Stat. 379. 
Pub. L. 86-601, title V, §521, July 7, 1960, 74 Stat. 353. 
Pub. L. 86-166, title V, §621, Aug. 18, 1959, 73 Stat. 382. 
Pub. L. 85-724, title VI, §623, Aug. 22, 1958, 72 Stat. 727. 
Pub. L. 85-117, title VI, §624, Aug. 2, 1957, 71 Stat. 327. 
July 2, 1956, ch. 488, title VI, §624, 70 Stat. 471. 
July 13, 1955, ch. 358, title VI, § 628, 69 Stat. 320. 
June 30, 1954, ch. 432, title VII, § 730, 68 Stat. 355. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 521(a), substituted 
"Subject to subsections (b) and (c), the Secretary con- 
cerned" for "Subject to subsection (b), the Secretary of 
a military department". 

Subsec. (b)(1). Pub. L. 110-181, § 521(b)(1), struck out 
"or full-time National Guard duty" after "active duty" 
in two places, inserted "(other than a member of the 
Ready Reserve)" after "commissioned officer on active 
duty", and substituted "the Secretary concerned" for 
"the Secretary of the military department". 

Subsec. (b)(2). Pub. L. 110-181, § 521(b)(2)(A), sub- 
stituted "the Secretary concerned" for "the Secretary 
of the military department" in introductory provi- 
sions. 

Subsec. (b)(2)(B). Pub. L. 110-181, § 521(b)(2)(B), in- 
serted "for which the officer was ordered to active 
duty" after "active duty service". 

Subsec. (b)(2)(C). Pub. L. 110-181, § 521(b)(2)(C), sub- 
stituted "Secretary concerned" for "Secretary". 

Subsec. (c). Pub. L. 110-181, § 521(c)(1), amended sub- 
sec. (c) generally. Prior to amendment, subsec. (c) con- 
sisted of pars. (1) to (3) which authorized Secretary of 
the Army, subject to certain limitations, to pay the 
charges of an educational institution for the tuition or 
expenses of an officer in the Selected Reserve of the 
Army National Guard or the Army Reserve for edu- 
cation or training of such officer. 

Subsec. (d). Pub. L. 110-181, § 521(c)(2), redesignated 
subsec. (e) as (d) and struck out former subsec. (d) 
which read as follows: "Subsection (c)(3) may not be 
construed to prohibit the Secretary of a military de- 
partment from exercising any authority that the Sec- 
retary may have to pay charges of an educational insti- 
tution in the case of— 

"(1) a warrant officer on active duty or full-time 

National Guard duty; 

"(2) a commissioned officer on full-time National 

Guard duty; or 

"(3) a commissioned officer on active duty who sat- 
isfies the condition in subsection (b) relating to an 

agreement to remain on active duty." 

Subsec. (e). Pub. L. 110-181, § 521(c)(3), designated ex- 
isting provisions as par. (1) and added par. (2). 

Pub. L. 110-181, § 521(c)(2)(B), redesignated subsec. (f) 
as (e). Former subsec. (e) redesignated (d). 

Subsec. (f). Pub. L. 110-181, § 521(d), added subsec. (f). 

Pub. L. 110-181, § 521(c)(2)(B), redesignated subsec. (f) 
as (e). 

2006— Subsec. (f). Pub. L. 109-163 added subsec. (f). 

2004— Subsec. (b). Pub. L. 108-375, § 553(a), designated 
existing provisions as par. (1), inserted "or full-time 
National Guard duty" after "active duty" in two 
places, and added par. (2). 



Subsec. (c)(1). Pub. L. 108-375, § 553(b), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "Subject to paragraphs (2) and (3), the Secretary 
of the Army may pay not more than 75 percent of the 
charges of an educational institution for the tuition or 
expenses of an officer in the Selected Reserve of the 
Army National Guard or the Army Reserve for edu- 
cation or training of such officer in a program leading 
to a baccalaureate degree." 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title 
XVI, § 1602(a)(1)], added subsec. (a) and struck out 
former subsec. (a) which read as follows: "The Sec- 
retary of a military department may not pay more 
than 75 percent of the charges of an educational insti- 
tution for the tuition or expenses of a member of the 
armed forces enrolled in such institution for education 
or training during his off-duty periods, except that — 
"(1) in the case of an enlisted member in the pay 

grade of E-5 or higher with less than 14 years' service, 

not more than 90 percent of the charges may be paid; 
"(2) in the case of a member enrolled in a high 

school completion program, all of the charges may be 

paid; 

"(3) in the case of a commissioned officer on active 
duty, no part of the charges may be paid unless the 
officer agrees to remain on active duty for a period of 
at least two years after the completion of the train- 
ing or education; and 

"(4) in the case of a member serving in a contin- 
gency operation or similar operational mission (other 
than for training) designated by the Secretary con- 
cerned, all of the charges may be paid." 
Subsec. (b). Pub. L. 106-398, §1 [[div. A], title XVI, 
§ 1602(a)(1)], added subsec. (b) and struck out former 
subsec. (b) which read as follows: "The limitation in 
subsection (a) does not apply to the Program for Afloat 
College Education." 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title XVI, 
§ 1602(a)(2)(A)], struck out "(within the limits set forth 
in subsection (a))" after "educational institution" in 
introductory provisions. 

Subsec. (d)(3). Pub. L. 106-398, §1 [[div. A], title XVI, 
§ 1602(a)(2)(B)], substituted "subsection (b)" for "sub- 
section (a)(3)". 

Subsec. (e). Pub. L. 106-398, §1 [[div. A], title XVI, 
§ 1602(b)(1)], added subsec. (e). 
1999— Subsec. (a)(4). Pub. L. 106-65 added par. (4). 
1993— Subsec. (d). Pub. L. 103-160 added subsec. (d). 
1990— Pub. L. 101-510 substituted "Payment" for 
"Limitation on payment" in section catchline. 

1987— Subsec. (c). Pub. L. 100-26 made technical 
amendment to directory language of Pub. L. 99-661, 
§ 651(a)(2). See 1986 Amendment note below. 

1986— Subsec. (a)(3). Pub. L. 99-661, § 651(a)(1), inserted 
"on active duty". 

Subsec. (c). Pub. L. 99-661, § 651(a)(2), as amended by 
Pub. L. 100-26, added subsec. (c). 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title V, § 553(c), Oct. 28, 2004, 
118 Stat. 1913, provided that: "The amendment made by 
subsection (a) [amending this section] may, at the dis- 
cretion of the Secretary concerned, be applied to a 
service obligation incurred by an officer serving on ac- 
tive duty as of the date of the enactment of this Act 
[Oct. 28, 2004]." 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-26 applicable as if in- 
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986, 
see section 12(a) of Pub. L. 100-26, set out as a note 
under section 776 of this title. 

Effective Date of 1986 Amendment 

Section 651(c) of Pub. L. 99-661 provided that: "Sub- 
section (c) of section 2007 of title 10, United States 
Code, as added by subsection (a), shall take effect on 
the date of the enactment of this Act [Nov. 14, 1986]." 
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Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Tuition Payments Contingent Upon Agreement by 
Officer To Remain in Ready Reserve for At 
Least Four Years 

Pub. L. 104-61, title VIII, §8019, Dec. 1, 1995, 109 Stat. 
655, provided that: "Funds appropriated for the Depart- 
ment of Defense during the current fiscal year and 
hereafter shall be available for the payment of not 
more than 75 percent of the charges of a postsecondary 
educational institution for the tuition or expenses of 
an officer in the Ready Reserve of the Army National 
Guard or Army Reserve for education or training dur- 
ing his off-duty periods, except that no part of the 
charges may be paid unless the officer agrees to remain 
a member of the Ready Reserve for at least four years 
after completion of such training or education." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 103-335, title VIII, §8019, Sept. 30, 1994, 108 
Stat. 2621. 

Pub. L. 103-139, title VIII, §8021, Nov. 11. 1993, 107 
Stat. 1441. 

Pub. L. 102-396, title IX, §9025, Oct. 6, 1992, 106 Stat. 
1906. 

Pub. L. 102-172, title VIII, §8025, Nov. 26, 1991, 105 
Stat. 1177. 

Pub. L. 101-511, title VIII, §8025, Nov. 5, 1990, 104 Stat. 
1880. 

Pub. L. 101-165, title IX, §9035, Nov. 21, 1989, 103 Stat. 
1136. 

Pub. L. 100-463, title VIII, §8059, Oct. 1, 1988, 102 Stat. 
2270-27. 

Pub. L. 100-202, §101(b) [title VIII, §8072], Dec. 22, 1987, 
101 Stat. 1329^3, 1329-74. 

Pub. L. 99-500, §101(c) [title IX, §9076], Oct. 18, 1986, 
100 Stat. 1783-82, 1783-114, and Pub. L. 99-591, § 101(c) 
[title IX, §9076], Oct. 30, 1986, 100 Stat. 3341-82, 3341-114. 

Pub. L. 99-190, § 101(b) [title VIII, §8086], Dec. 19, 1985, 
99 Stat. 1185, 1216. 

§2008. Authority to use funds for certain edu- 
cational purposes 

Funds appropriated to the Department of De- 
fense may be used to carry out construction, as 
defined in section 8013(3) of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 
7713(3)), or to carry out section 8008 of such Act 
(20 U.S.C. 7708), relating- to the provision of as- 
sistance to certain school facilities under the 
impact aid program. 

(Added Pub. L. 98-525, title XIV, § 1401(g)(1), Oct. 
19, 1984, 98 Stat. 2618; amended Pub. L. 104-106, 
div. B, title XXVIII, §2891, Feb. 10, 1996, 110 Stat. 
590.) 

Amendments 

1996 — Pub. L. 104-106 substituted "construction, as de- 
fined in section 8013(3) of the Elementary and Second- 
ary Education Act of 1965 (20 U.S.C. 7713(3)), or to carry 
out section 8008 of such Act (20 U.S.C. 7708), relating to 
the provision of assistance to certain school facilities 
under the impact aid program." for "section 10 of the 
Act of September 23, 1950 (20 U.S.C. 640), relating to im- 
pact aid authorization." 



Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 2009. Military colleges: female students 

(a) Under regulations prescribed by the Sec- 
retary of Defense, any college or university des- 
ignated by the Secretary of Defense as a mili- 
tary college shall, condition of maintaining 
such designation, provide that qualified female 
undergraduate students enrolled in such college 
or university be eligible to participate in mili- 
tary training at such college or university. 

(b) Regulations prescribed under subsection (a) 
may not require a college or university, as a 
condition of maintaining its designation as a 
military college or for any other purpose, to re- 
quire female undergraduate students enrolled in 
such college or university to participate in mili- 
tary training. 

(Added Pub. L. 98-525, title XIV, § 1401(g)(1), Oct. 
19, 1984, 98 Stat. 2619.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 95-485, title VIII, §809, Oct. 20, 1978, 92 
Stat. 1623, which was set out as a note under section 
2102 of this title, prior to repeal by Pub. L. 98-525, 
§§ 1403(b), 1404. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§2010. Participation of developing countries in 
combined exercises: payment of incremental 
expenses 

(a) The Secretary of Defense, after consulta- 
tion with the Secretary of State, may pay the 
incremental expenses of a developing country 
that are incurred by that country as the direct 
result of participation in a bilateral or multi- 
lateral military exercise if — 

(1) the exercise is undertaken primarily to 
enhance the security interests of the United 
States; and 

(2) the Secretary of Defense determines that 
the participation by such country is necessary 
to the achievement of the fundamental objec- 
tives of the exercise and that those objectives 
cannot be achieved unless the United States 
provides the incremental expenses incurred by 
such country. 

(b) The Secretary of Defense shall establish by 
regulation such accounting procedures as may 
be necessary to ensure that funds expended 
under this section are properly expended. 

(c) Funds available to carry out this section 
shall be available, to the extent provided in ap- 
propriations Acts, for bilateral or multilateral 
military exercises that begin in a fiscal year and 
end in the following fiscal year. 

(d) In this section, the term "incremental ex- 
penses" means the reasonable and proper cost of 
the goods and services that are consumed by a 
developing country as a direct result of that 
country's participation in a bilateral or multi- 
lateral military exercise with the United States, 
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including rations, fuel, training ammunition, 
and transportation. Such term does not include 
pay, allowances, and other normal costs of such 
country's personnel. 

(Added Pub. L. 99-661, div. A, title XIII, 
§ 1321(a)(1), Nov. 14, 1986, 100 Stat. 3988; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(35), Nov. 
18, 1997, 111 Stat. 1902; Pub. L. 110-417, [div. A], 
title XII, § 1203(a), Oct. 14, 2008, 122 Stat. 4622; 
Pub. L. 112-81, div. A, title X, §1061(12), Dec. 31, 
2011, 125 Stat. 1583.) 

Amendments 

2011 — Subsecs. (b) to (e). Pub. L. 112-81 redesignated 
subsecs. (c) to (e) as (b) to (d), respectively, and struck 
out former subsec. (b) which read as follows: "The Sec- 
retary of Defense shall submit to Congress a report 
each year, not later than March 1, containing — 

"(1) a list of the developing countries for which ex- 
penses have been paid by the United States under this 
section during the preceding year; and 

"(2) the amounts expended on behalf of each gov- 
ernment." 

2008— Subsecs. (d), (e). Pub. L. 110-417 added subsec. 
(d) and redesignated former subsec. (d) as (e). 

1997— Subsec. (e). Pub. L. 105-85 struck out subsec. (e) 
which read as follows: "Not more than $13,400,000 may 
be obligated or expended for the purposes of this sec- 
tion during fiscal years 1987 through 1991." 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title XII, § 1203(b), Oct. 14, 
2008, 122 Stat. 4622, provided that: "The amendments 
made by subsection (a) [amending this section] shall 
take effect on October 1, 2008, and shall apply with re- 
spect to bilateral and multilateral military exercises 
described in section 2010 of title 10, United States Code, 
as so amended, that begin on or after that date." 

§2011. Special operations forces: training with 
friendly foreign forces 

(a) Authority To Pay Training Expenses. — 
Under regulations prescribed pursuant to sub- 
section (c), the commander of the special oper- 
ations command established pursuant to section 
167 of this title and the commander of any other 
unified or specified combatant command may 
pay, or authorize payment for, any of the follow- 
ing expenses: 

(1) Expenses of training special operations 
forces assigned to that command in conjunc- 
tion with training, and training with, armed 
forces and other security forces of a friendly 
foreign country. 

(2) Expenses of deploying such special oper- 
ations forces for that training. 

(3) In the case of training in conjunction 
with a friendly developing country, the incre- 
mental expenses incurred by that country as 
the direct result of such training. 

(b) Purpose of Training.— The primary pur- 
pose of the training for which payment may be 
made under subsection (a) shall be to train the 
special operations forces of the combatant com- 
mand. 

(c) Regulations.— The Secretary of Defense 
shall prescribe regulations for the administra- 
tion of this section. The regulations shall re- 
quire that training activities may be carried out 
under this section only with the prior approval 
of the Secretary of Defense. The regulations 
shall establish accounting procedures to ensure 



that the expenditures pursuant to this section 
are appropriate. 

(d) Definitions. — In this section: 

(1) The term "special operations forces" in- 
cludes civil affairs forces and military infor- 
mation support operations forces. 

(2) The term "incremental expenses", with 
respect to a developing country, means the 
reasonable and proper cost of rations, fuel, 
training ammunition, transportation, and 
other goods and services consumed by such 
country, except that the term does not include 
pay, allowances, and other normal costs of 
such country's personnel. 

(e) Reports. — Not later than April 1 of each 
year, the Secretary of Defense shall submit to 
Congress a report regarding training during the 
preceding fiscal year for which expenses were 
paid under this section. Each report shall speci- 
fy the following: 

(1) All countries in which that training was 
conducted. 

(2) The type of training conducted, including 
whether such training was related to counter- 
narcotics or counter-terrorism activities, the 
duration of that training, the number of mem- 
bers of the armed forces involved, and ex- 
penses paid. 

(3) The extent of participation by foreign 
military forces, including the number and 
service affiliation of foreign military person- 
nel involved and physical and financial con- 
tribution of each host nation to the training 
effort. 

(4) The relationship of that training to other 
overseas training programs conducted by the 
armed forces, such as military exercise pro- 
grams sponsored by the Joint Chiefs of Staff, 
military exercise programs sponsored by a 
combatant command, and military training 
activities sponsored by a military department 
(including deployments for training, short du- 
ration exercises, and other similar unit train- 
ing events). 

(5) A summary of the expenditures under 
this section resulting from the training for 
which expenses were paid under this section. 

(6) A discussion of the unique military train- 
ing benefit to United States special operations 
forces derived from the training activities for 
which expenses were paid under this section. 

(Added Pub. L. 102-190, div. A, title X, 
§ 1052(a)(1), Dec. 5, 1991, 105 Stat. 1470; amended 
Pub. L. 104-106, div. A, title XV, § 1503(a)(18), 
Feb. 10, 1996, 110 Stat. 512; Pub. L. 105-261, div. A, 
title X, §1062, Oct. 17, 1998, 112 Stat. 2129; Pub. L. 
112-81, div. A, title X, §1086(2), Dec. 31, 2011, 125 
Stat. 1603.) 

Amendments 

2011— Subsec. (d)(1). Pub. L. 112-81 substituted "mili- 
tary information support operations" for "psycho- 
logical operations". 

1998— Subsec. (c). Pub. L. 105-261, § 1062(a), inserted 
after first sentence "The regulations shall require that 
training activities may be carried out under this sec- 
tion only with the prior approval of the Secretary of 
Defense." 

Subsec. (e)(5), (6). Pub. L. 105-261, § 1062(b), added pars. 
(5) and (6). 

1996— Subsec. (a). Pub. L. 104-106 substituted "To" for 
"TO" in heading. 
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§2012. Support and services for eligible organi- 
zations and activities outside Department of 
Defense 

(a) Authority To Provide Services and Sup- 
port. — Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of a military 
department may in accordance with this section 
authorize units or individual members of the 
armed forces under that Secretary's jurisdiction 
to provide support and services to non-Depart- 
ment of Defense organizations and activities 
specified in subsection (e), but only if— 

(1) such assistance is authorized by a provi- 
sion of law (other than this section); or 

(2) the provision of such assistance is inci- 
dental to military training. 

(b) Scope of Covered Activities Subject to 
Section. — This section does not — 

(1) apply to the provision by the Secretary 
concerned, under regulations prescribed by the 
Secretary of Defense, of customary commu- 
nity relations and public affairs activities con- 
ducted in accordance with Department of De- 
fense policy; or 

(2) prohibit the Secretary concerned from 
encouraging members of the armed forces 
under the Secretary's jurisdiction to provide 
volunteer support for community relations ac- 
tivities under regulations prescribed by the 
Secretary of Defense. 

(c) Requirement for Specific Request. — As- 
sistance under subsection (a) may only be pro- 
vided if — 

(1) the assistance is requested by a respon- 
sible official of the organization to which the 
assistance is to be provided; and 

(2) the assistance is not reasonably available 
from a commercial entity or (if so available) 
the official submitting the request for assist- 
ance certifies that the commercial entity that 
would otherwise provide such services has 
agreed to the provision of such services by the 
armed forces. 

(d) Relationship to Military Training.— (1) 
Assistance under subsection (a) may only be 
provided if the following requirements are met: 

(A) The provision of such assistance — 

(i) in the case of assistance by a unit, will 
accomplish valid unit training requirements; 
and 

(ii) in the case of assistance by an individ- 
ual member, will involve tasks directly re- 
lated to the specific military occupational 
specialty of the member. 

(P>) The provision of such assistance will not 
adversely affect the quality of training or 
otherwise interfere with the ability of a mem- 
ber or unit of the armed forces to perform the 
military functions of the member or unit. 

(C) The provision of such assistance will not 
result in a significant increase in the cost of 
the training. 

(2) Subparagraph (A)(i) of paragraph (1) does 
not apply in a case in which the assistance to be 
provided consists primarily of military man- 
power and the total amount of such assistance 
in the case of a particular project does not ex- 
ceed 100 man-hours. 



(e) Eligible Entities. — The following organi- 
zations and activities are eligible for assistance 
under this section: 

(1) Any Federal, regional, State, or local 
governmental entity. 

(2) Youth and charitable organizations speci- 
fied in section 508 of title 32. 

(3) Any other entity as may be approved by 
the Secretary of Defense on a case-by-case 
basis. 

(f) Regulations. — The Secretary of Defense 
shall prescribe regulations governing the provi- 
sion of assistance under this section. The regu- 
lations shall include the following: 

(1) Rules governing the types of assistance 
that may be provided. 

(2) Procedures governing the delivery of as- 
sistance that ensure, to the maximum extent 
practicable, that such assistance is provided in 
conjunction with, rather than separate from, 
civilian efforts. 

(3) Procedures for appropriate coordination 
with civilian officials to ensure that the as- 
sistance — 

(A) meets a valid need; and 

(B) does not duplicate other available pub- 
lic services. 

(4) Procedures to ensure that Department of 
Defense resources are not applied exclusively 
to the program receiving the assistance. 

(g) Treatment of Member's Participation in 
Provision of Support or Services.— (1) The 
Secretary of a military department may not re- 
quire or request a member of the armed forces 
to submit for consideration by a selection board 
(including a promotion board, command selec- 
tion board, or any other kind of selection board) 
evidence of the member's participation in the 
provision of support and services to non-Depart- 
ment of Defense organizations and activities 
under this section or the member's involvement 
in, or support of, other community relations and 
public affairs activities of the armed forces. 

(2) Paragraph (1) does not prevent a selection 
board from considering material submitted vol- 
untarily by a member of the armed forces which 
provides evidence of the participation of that 
member or another member in activities de- 
scribed in that paragraph. 

(h) Advisory Councils.— (1) The Secretary of 
Defense shall encourage the establishment of ad- 
visory councils at regional, State, and local lev- 
els, as appropriate, in order to obtain recom- 
mendations and guidance concerning assistance 
under this section from persons who are knowl- 
edgeable about regional, State, and local condi- 
tions and needs. 

(2) The advisory councils should include offi- 
cials from relevant military organizations, rep- 
resentatives of appropriate local, State, and 
Federal agencies, representatives of civic and 
social service organizations, business represent- 
atives, and labor representatives. 

(3) The Federal Advisory Committee Act (5 
U.S.C. App.) shall not apply to such councils. 

(i) Construction of Provision.— Nothing in 
this section shall be construed as authorizing — 

(1) the use of the armed forces for civilian 
law enforcement purposes or for response to 
natural or manmade disasters; or 
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(2) the use of Department of Defense person- 
nel or resources for any program, project, or 
activity that is prohibited by law. 

(j) Oversight and Cost Accounting.— The 
Secretary of Defense shall establish a program 
to improve the oversight and cost accounting of 
training projects conducted in accordance with 
this section. The program shall include meas- 
ures to accomplish the following: 

(1) Ensure that each project that is proposed 
to be conducted in accordance with this sec- 
tion (regardless of whether additional funding 
from the Secretary of Defense is sought) is re- 
quested in writing, reviewed for full compli- 
ance with this section, and approved in ad- 
vance of initiation by the Secretary of the 
military department concerned and, in the 
case of a project that seeks additional funding 
from the Secretary of Defense, by the Sec- 
retary of Defense. 

(2) Ensure that each project that is con- 
ducted in accordance with this section is re- 
quired to provide, within a specified period fol- 
lowing completion of the project, an after-ac- 
tion report to the Secretary of Defense. 

(3) Require that each application for a 
project to be conducted in accordance with 
this section include an analysis and certifi- 
cation that the proposed project would not re- 
sult in a significant increase in the cost of 
training (as determined in accordance with 
procedures prescribed by the Secretary of De- 
fense). 

(4) Determine the total program cost for 
each project, including both those costs that 
are borne by the military departments from 
their own accounts and those costs that are 
borne by defense-wide accounts. 

(5) Provide for oversight of project execution 
to ensure that a training project under this 
section is carried out in accordance with the 
proposal for that project as approved. 

(Added Pub. L. 104-106, div. A, title V, § 572(a)(1), 
Feb. 10, 1996, 110 Stat. 353; amended Pub. L. 
105-85, div. A, title V, §594, Nov. 18, 1997, 111 
Stat. 1764; Pub. L. 105-261, div. A, title V, § 525(a), 
Oct. 17, 1998, 112 Stat. 2014.) 

References in Text 

The Federal Advisory Committee Act, referred to in 
subsec. (h)(3), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770, 
as amended, which is set out in the Appendix to Title 
5, Government Organization and Employees. 

Amendments 

1998— Subsec. (j). Pub. L. 105-261 added subsec. (j). 

1997— Subsecs. (g) to (i). Pub. L. 105-85 added subsec. 
(g) and redesignated former subsecs. (g) and (h) as (h) 
and (i), respectively. 

Implementation 

Pub. L. 105-261, div. A, title V, § 525(b), Oct. 17, 1998, 
112 Stat. 2014, as amended by Pub. L. 106-65, div. A, title 
X, § 1066(b)(4), Oct. 5, 1999, 113 Stat. 772, provided that: 
"The Secretary of Defense may not initiate any project 
under section 2012 of title 10, United States Code, after 
October 1, 1998, until the program required by sub- 



section (j) of that section (as added by subsection (a)) 
has been established." 

Termination op Funding for Office of Civil-Mili- 
tary Programs in Office of the Secretary of 
Defense 

Section 574 of Pub. L. 104-106 provided that: "No 
funds may be obligated or expended after the date of 
the enactment of this Act [Feb. 10, 1996] (1) for the of- 
fice that as of the date of the enactment of this Act is 
designated, within the Office of the Assistant Secretary 
of Defense for Reserve Affairs, as the Office of Civil- 
Military Programs, or (2) for any other entity within 
the Office of the Secretary of Defense that has an ex- 
clusive or principal mission of providing centralized di- 
rection for activities under section 2012 of title 10, 
United States Code, as added by section 572." 

§ 2013. Training at non-Government facilities 

(a) Authority To Enter Into Agreements. — 
(1) The Secretary concerned, without regard to 
section 6101(b)-(d) of title 41, may make agree- 
ments or other arrangements for the training of 
members of the uniformed services under the ju- 
risdiction of that Secretary by, in, or through 
non-Government facilities. 

(2) In this section, the term "non-Government 
facility" means any of the following: 

(A) The government of a State or of a terri- 
tory or possession of the United States, in- 
cluding the Commonwealth of Puerto Rico, an 
interstate governmental organization, and a 
unit, subdivision, or instrumentality of any of 
the foregoing. 

(B) A foreign government or international 
organization, or instrumentality of either, 
which is designated by the President as eligi- 
ble to provide training under this section. 

(C) A medical, scientific, technical, edu- 
cational, research, or professional institution, 
foundation, or organization. 

(D) A business, commercial, or industrial 
firm, corporation, partnership, proprietorship, 
or other organization. 

(E) Individuals other than civilian or mili- 
tary personnel of the Government. 

(F) The services and property of any of the 
foregoing providing the training. 

(b) Expenses. — The Secretary concerned, from 
appropriations or other funds available to the 
Secretary, may — 

(1) pay all or a part of the pay of a member 
of a uniformed service who is selected and as- 
signed for training under this section, for the 
period of training; and 

(2) pay, or reimburse the member of a uni- 
formed service for, all or a part of the nec- 
essary expenses of the training (without re- 
gard to subsections (a) and (b) of section 3324 
of title 31), including among those expenses 
the necessary costs of the following: 

(A) Travel and per diem instead of subsist- 
ence under sections 474 and 475 of title 37 and 
the Joint Travel Regulations for the Uni- 
formed Services. 

(B) Transportation of immediate family, 
household goods and personal effects, pack- 
ing, crating, temporarily storing, draying, 
and unpacking under sections 476 and 479 of 
title 37 and the Joint Travel Regulations for 
the Uniformed Services when the estimated 
costs of transportation and related services 
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are less than the estimated aggregate per 
diem payments for the period of training. 

(C) Tuition and matriculation fees. 

(D) Library and laboratory services. 

(E) Purchase or rental of books, materials, 
and supplies. 

(F) Other services or facilities directly re- 
lated to the training of the member. 

(c) Certain Expenses Excluded. — The ex- 
penses of training do not include membership 
fees except to the extent that the fee is a nec- 
essary cost directly related to the training itself 
or that payment of the fee is a condition prece- 
dent to undergoing the training. 

(Added Pub. L. 104-201, div. A, title III, 
§ 362(a)(1), Sept. 23, 1996, 110 Stat. 2491; amended 
Pub. L. 111-350, § 5(b)(2), Jan. 4, 2011, 124 Stat. 
3842; Pub. L. 112-81, div. A, title VI, § 631(f)(4)(A), 
Dec. 31, 2011, 125 Stat. 1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-350 substituted "sec- 
tion 6101(b)-(d) of title 41" for "section 3709 of the Re- 
vised Statutes (41 U.S.C. 5)". 

Subsec. (b)(2)(A), (B). Pub. L. 112-81 substituted "474" 
for "404" and "475" for "405" in subpar. (A), and "476" 
for "406" and "479" for "409" in subpar. (B). See Codi- 
fication note above. 

Effective Date 

Section 362(b) of Pub. L. 104-201 provided that: "Sec- 
tion 2013 of title 10, United States Code, as added by 
subsection (a), shall take effect on October 1, 1996." 

§ 2014. Administrative actions adversely affecting 
military training or other readiness activi- 
ties 

(a) Congressional Notification.— Whenever 
an official of an Executive agency takes or pro- 
poses to take an administrative action that, as 
determined by the Secretary of Defense in con- 
sultation with the Chairman of the Joint Chiefs 
of Staff, affects training or any other readiness 
activity in a manner that has or would have a 
significant adverse effect on the military readi- 
ness of any of the armed forces or a critical 
component thereof, the Secretary shall submit a 
written notification of the action and each sig- 
nificant adverse effect to the head of the Execu- 
tive agency taking or proposing to take the ad- 
ministrative action. At the same time, the Sec- 
retary shall transmit a copy of the notification 
to the President, the Committee on Armed Serv- 
ices of the Senate, and the Committee on Armed 
Services of the House of Representatives. 

(b) Notification TO Be Prompt.— (1) Subject 
to paragraph (2), the Secretary shall submit a 
written notification of an administrative action 
or proposed administrative action required by 
subsection (a) as soon as possible after the Sec- 
retary becomes aware of the action or proposed 
action. 



(2) The Secretary shall prescribe policies and 
procedures to ensure that the Secretary receives 
information on an administrative action or pro- 
posed administrative action described in sub- 
section (a) promptly after Department of De- 
fense personnel receive notice of such an action 
or proposed action. 

(c) Consultation Between Secretary and 
Head of Executive Agency.— Upon notification 
with respect to an administrative action or pro- 
posed administrative action under subsection 
(a), the head of the Executive agency concerned 
shall — 

(1) respond promptly to the Secretary; and 

(2) consistent with the urgency of the train- 
ing or readiness activity involved and the pro- 
visions of law under which the administrative 
action or proposed administrative action is 
being taken, seek to reach an agreement with 
the Secretary on immediate actions to attain 
the objective of the administrative action or 
proposed administrative action in a manner 
which eliminates or mitigates the adverse ef- 
fects of the administrative action or proposed 
administrative action upon the training or 
readiness activity. 

(d) Moratorium.— (1) Subject to paragraph (2), 
upon notification with respect to an administra- 
tive action or proposed administrative action 
under subsection (a), the administrative action 
or proposed administrative action shall cease to 
be effective with respect to the Department of 
Defense until the earlier of — 

(A) the end of the five-day period beginning 
on the date of the notification; or 

(B) the date of an agreement between the 
head of the Executive agency concerned and 
the Secretary as a result of the consultations 
under subsection (c). 

(2) Paragraph (1) shall not apply with respect 
to an administrative action or proposed admin- 
istrative action if the head of the Executive 
agency concerned determines that the delay in 
enforcement of the administrative action or pro- 
posed administrative action will pose an actual 
threat of an imminent and substantial endan- 
germent to public health or the environment. 

(e) Effect of Lack of Agreement.— (1) If the 
head of an Executive agency and the Secretary 
do not enter into an agreement under subsection 
(c)(2), the Secretary shall submit a written noti- 
fication to the President who shall take final ac- 
tion on the matter. 

(2) Not later than 30 days after the date on 
which the President takes final action on a mat- 
ter under paragraph (1), the President shall sub- 
mit to the committees referred to in subsection 
(a) a notification of the action. 

(f) Limitation on Delegation of Authority.— 
The head of an Executive agency may not dele- 
gate any responsibility under this section. 

(g) Definition. — In this section, the term "Ex- 
ecutive agency" has the meaning given such 
term in section 105 of title 5, except that the 
term does not include the Government Account- 
ability Office. 

(Added Pub. L. 105-85, div. A, title III, § 325(a), 
Nov. 18, 1997, 111 Stat. 1678; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-375, div. A, title X, 
§ 1084(c)(3), Oct. 28, 2004, 118 Stat. 2061.) 
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Amendments 

2004— Subsec. (g). Pub. L. 108-375 substituted "Govern- 
ment Accountability Office" for "General Accounting- 
Office". 

1999— Subsec. (a). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

§2015. Payment of expenses to obtain profes- 
sional credentials 

(a) Authority. — The Secretary of Defense and 
the Secretary of Homeland Security, with re- 
spect to the Coast Guard when it is not operat- 
ing as a service in the Navy, may pay for — 

(1) expenses for members of the armed forces 
to obtain professional credentials, including 
expenses for professional accreditation, State- 
imposed and professional licenses, and profes- 
sional certification; and 

(2) examinations to obtain such credentials. 

(b) Limitation. — The authority under sub- 
section (a) may not be used to pay the expenses 
of a member to obtain professional credentials 
that are a prerequisite for appointment in the 
armed forces. 

(Added Pub. L. 109-163, div. A, title V, § 538(a), 
Jan. 6, 2006, 119 Stat. 3250.) 

Pilot Program on Receipt of Civilian Credential- 
ing for Skills Required for Military Occupa- 
tional Specialties 

Pub. L. 112-81, div. A, title V, §558, Dec. 31, 2011, 125 
Stat. 1418, provided that: 

"(a) Pilot Program Required. — Commencing not 
later than nine months after the date of the enactment 
of this Act [Dec. 31, 2011], the Secretary of Defense 
shall carry out a pilot program to assess the feasibility 
and advisability of permitting enlisted members of the 
Armed Forces to obtain civilian credentialing or licens- 
ing for skills required for military occupational spe- 
cialties (MOS) or qualification for duty specialty codes. 

"(b) Elements. — In carrying out the pilot program, 
the Secretary shall — 

"(1) designate not less than three or more than five 
military occupational specialities or duty speciality 
codes for coverage under the pilot program; and 

"(2) permit enlisted members of the Armed Forces 
to obtain the credentials or licenses required for the 
specialities or codes so designated through civilian 
credentialing or licensing entities, institutions, or 
bodies selected by the Secretary for purposes of the 
pilot program, whether concurrently with military 
training, at the completion of military training, or 
both. 

"(c) Duration. — The Secretary shall complete the 
pilot program by not later than five years after the 
date of the commencement of the pilot program. 

"(d) Report. — Not later than one year after com- 
mencement of the pilot program, the Secretary shall 
submit to Congress a report on the pilot program. The 
report shall set forth the following: 

"(1) The number of enlisted members who partici- 
pated in the pilot program. 

"(2) A description of the costs incurred by the De- 
partment of Defense in connection with the receipt 
by members of credentialing or licensing under the 
pilot program. 

"(3) A comparison of the cost associated with re- 
ceipt by members of credentialing or licensing under 
the pilot program with the cost of receipt of similar 
credentialing or licensing by recently-discharged vet- 
erans of the Armed Forces under programs currently 
operated by the Department of Veterans Affairs and 
the Department of Labor. 

"(4) The recommendation of the Secretary as to the 
feasibility and advisability of expanding the pilot 



program to additional military occupational special- 
ties or duty specialty codes, and, if such expansion is 
considered feasible and advisable, a list of the mili- 
tary occupational specialties and duty specialty 
codes recommended for inclusion in the expansion." 

§ 2016. Undergraduate nurse training program: 
establishment through agreement with aca- 
demic institution 

(a) Establishment Authorized. — (1) To in- 
crease the number of nurses in the armed forces, 
the Secretary of Defense may enter into an 
agreement with one or more academic institu- 
tions to establish and operate an undergraduate 
program (in this section referred to as a "under- 
graduate nurse training program") under which 
participants will earn a bachelor of science de- 
gree in nursing and serve as a member of the 
armed forces. 

(2) The Secretary of Defense may authorize 
the participation of members of the other uni- 
formed services in the undergraduate nurse 
training program if the Secretary of Defense and 
the Secretary of Health and Human Services 
jointly determine the participation of such 
members in the program will facilitate an in- 
crease in the number of nurses in the other uni- 
formed services. 

(b) Graduation Rates. — An undergraduate 
nurse training program shall have the capacity 
to graduate 25 students with a bachelor of 
science degree in nursing in the first class of the 
program, 50 in the second class, and 100 annually 
thereafter. 

(c) Elements. — An undergraduate nurse train- 
ing program shall have the following elements: 

(1) It shall involve an academic partnership 
with one or more academic institutions with 
existing accredited schools of nursing. 

(2) It shall recruit as participants qualified 
individuals with at least two years of appro- 
priate academic preparation, as determined by 
the Secretary of Defense. 

(d) Location of Programs. — (1) An academic 
institution selected to operate an undergraduate 
nurse training program shall establish the pro- 
gram at or near a military installation that has 
a military treatment facility designated as a 
medical center with inpatient capability and 
multiple graduate medical education programs 
located on the installation or within reasonable 
proximity to the installation. 

(2) Before approving a location as the site of 
an undergraduate nurse training program, the 
Secretary of Defense shall conduct an assess- 
ment to ensure that the establishment of the 
program at that location will not adversely im- 
pact or displace existing nurse training pro- 
grams, either conducted by the Department of 
Defense or by a civilian entity, at the location. 

(e) Limitation on Faculty.— An agreement en- 
tered into under subsection (a) shall not require 
members of the armed forces who are nurses to 
serve as faculty members for an undergraduate 
nurse training program. 

(f) Military Service Commitment.— The Sec- 
retary of Defense shall encourage members of 
the armed forces to apply to participate in an 
undergraduate nurse training program. Grad- 
uates of the program shall incur a military serv- 
ice obligation in a regular or reserve component, 
as determined by the Secretary. 
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(Added Pub. L. 111-84, div. A, title V, § 525(b)(1), 
Oct. 28, 2009, 123 Stat. 2286; amended Pub. L. 
111-383, div. A, title V, §551(a)-(o), Jan. 7, 2011, 
124 Stat. 4219.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383, § 551(a), sub- 
stituted "a bachelor of science degree in nursing-" for 
"a nursing degree". 

Subsec. (b). Pub. L. 111-383, § 551(b), inserted "in nurs- 
ing" after "bachelor of science degree". 

Subsec. (d). Pub. L. 111-383, § 551(c), amended subsec. 
(d) generally. Prior to amendment, text read as follows: 
"An academic institution selected to operate an under- 
graduate nurse training program shall establish the 
program at or near a military installation. A military 
installation at or near which an undergraduate nurse 
training program is established must — 

"(1) be one of the ten largest military installations 
in the United States, in terms of the number of active 
duty personnel assigned to the installation and fam- 
ily members residing on or in the vicinity of the in- 
stallations; and 

"(2) have a military treatment facility with inpa- 
tient capability designated as a medical center lo- 
cated on the installation or within 10 miles of the in- 
stallation." 

Plan and Pilot Program To Establish 
Undergraduate Nurse Training Program 

Pub. L. 111-84, div. A, title V, §525(c)-(f), Oct. 28, 2009, 
123 Stat. 2287, 2288, as amended by Pub. L. 111-383, div. 
A, title V, § 551(d), Jan. 7, 2011, 124 Stat. 4219, provided 
that: 

"(c) Undergraduate Nurse Training Program 
Plan. — Not later than 180 days after the date of the en- 
actment of this Act [Oct. 28, 2009], the Secretary of De- 
fense shall submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a plan 
to establish an undergraduate nurse training program 
in the Department of Defense in accordance with the 
authority provided by section 2169 of title 10, United 
States Code, as added by subsection (a), section 2016 of 
such title, as added by subsection (b), or any other au- 
thority available to the Secretary. 
"(d) Pilot Program. — 

"(1) Pilot program required. — The plan required 
by subsection (c) shall provide for the establishment 
of a pilot program to increase the number of nurses 
serving in the Armed Forces. 

"(2) Implementation and duration. — The pilot pro- 
gram shall begin not later than December 31, 2011, 
and be of not less than five years in duration. 

"(3) Graduation rates. — The goal of the pilot pro- 
gram is to achieve graduation rates at least equal to 
the rates required for the undergraduate nurse train- 
ing programs authorized by section 2016 of title 10, 
United States Code, as added by subsection (b). 

"(4) Implementation report. — Not later than 270 
days after the date of the enactment of this Act [Oct. 
28, 2009], the Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a report on the pilot pro- 
gram, including a description of the program selected 
to be undertaken, the program's goals, and any addi- 
tional legal authorities that may be needed to under- 
take the program. 

"(5) Progress reports.— Not later than 90 days 
after the end of each academic year of the pilot pro- 
gram, the Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a report specifying the 
number of nurses accessed into the Armed Forces 
through the program and the number of students ac- 
cepted for the upcoming academic year. 

"(6) Final report. — Not later than one year before 
the end of the pilot program, the Secretary of De- 
fense shall submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a re- 



port specifying the number of nurses accessed 
through the program, evaluating the overall effec- 
tiveness of the program, and containing the Sec- 
retary's recommendations regarding whether the pro- 
gram should be extended. 

"(e) Effect on Other Nursing Programs. — Notwith- 
standing the development of undergraduate nurse 
training programs under the amendments made by this 
section [enacting this section and section 2169 of this 
title and repealing section 2117 of this title] and sub- 
section (d), the Secretary of Defense shall ensure that 
graduate degree programs in nursing, including ad- 
vanced practice nursing, continue. 

"(f) Effect on Other Recruitment Efforts. — Noth- 
ing in this section shall be construed as limiting or ter- 
minating any current or future program of the Depart- 
ment of Defense related to the recruitment, accession, 
training, or retention of nurses." 

CHAPTER 102— JUNIOR RESERVE OFFICERS' 
TRAINING CORPS 

Sec. 

2031. Junior Reserve Officers' Training Corps. 

2032. Responsibility of the Secretaries of the mili- 

tary departments to maximize enrollment 
and enhance efficiency. 

2033. Instructor qualifications. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 539(b), Oct. 17, 
2006, 120 Stat. 2211, added item 2033. 

2001— Pub. L. 107-107, div. A, title V, § 596(c)(2), Dec. 
28, 2001, 115 Stat. 1127, struck out item 2033 "Contingent 
funding increase". 

1999— Pub. L. 106-65, div. A, title V, § 547(a)(2), Oct. 5, 
1999, 113 Stat. 609, added item 2033. 

1997— Pub. L. 105-85, div. A, title V, § 546(b), Nov. 18, 
1997, 111 Stat. 1747, added item 2032. 

1964— Pub. L. 88-647, title I, §101(1), Oct. 13, 1964, 78 
Stat. 1063, added item 2031 and chapter heading. 

§ 2031. Junior Reserve Officers' Training Corps 

(a) (1) The Secretary of each military depart- 
ment shall establish and maintain a Junior Re- 
serve Officers' Training- Corps, organized into 
units, at public and private secondary edu- 
cational institutions which apply for a unit and 
meet the standards and criteria prescribed pur- 
suant to this section. The President shall pro- 
mulgate regulations prescribing the standards 
and criteria to be followed by the military de- 
partments in selecting the institutions at which 
units are to be established and maintained and 
shall provide for the fair and equitable distribu- 
tion of such units throughout the Nation, except 
that more than one such unit may be estab- 
lished and maintained at any military institute. 

(2) It is a purpose of the Junior Reserve Offi- 
cers' Training Corps to instill in students in 
United States secondary educational institu- 
tions the values of citizenship, service to the 
United States, and personal responsibility and a 
sense of accomplishment. 

(b) No unit may be established or maintained 
at an institution unless — 

(1) the number of physically fit students in 
such unit who are in a grade above the 8th 
grade and are citizens or nationals of the 
United States, or aliens lawfully admitted to 
the United States for permanent residence, is 
not less than (A) 10 percent of the number of 
students enrolled in the institution who are in 
a grade above the 8th grade, or (B) 100, which- 
ever is less; 



Page 1035 



TITLE 10— ARMED FORCES 



§2031 



(2) the institution has adequate facilities for 
classroom instruction, storage of arms and 
other equipment which may be furnished in 
support of the unit, and adequate drill areas at 
or in the immediate vicinity of the institu- 
tion, as determined by the Secretary of the 
military department concerned; 

(3) the institution provides a course of mili- 
tary instruction of not less than three aca- 
demic years' duration, as prescribed by the 
Secretary of the military department con- 
cerned; 

(4) the institution agrees to limit member- 
ship in the unit to students who maintain ac- 
ceptable standards of academic achievement 
and conduct, as prescribed by the Secretary of 
the military department concerned; and 

(5) the unit meets such other requirements 
as may be established by the Secretary of the 
military department concerned. 

(c) The Secretary of the military department 
concerned shall, to support the Junior Reserve 
Officers' Training Corps program — 

(1) detail officers and noncommissioned offi- 
cers of an armed force under his jurisdiction 
to institutions having units of the Corps as ad- 
ministrators and instructors; 

(2) provide necessary text materials, equip- 
ment, and uniforms and, to the extent consid- 
ered appropriate by the Secretary concerned, 
such additional resources (including transpor- 
tation and billeting) as may be available to 
support activities of the program; and 

(3) establish minimum acceptable standards 
for performance and achievement for qualified 
units. 

(d) Instead of, or in addition to, detailing offi- 
cers and noncommissioned officers on active 
duty under subsection (c)(1), the Secretary of 
the military department concerned may author- 
ize qualified institutions to employ, as adminis- 
trators and instructors in the program, retired 
officers and noncommissioned officers who are 
in receipt of retired pay, and members of the 
Fleet Reserve and Fleet Marine Corps Reserve, 
whose qualifications are approved by the Sec- 
retary and the institution concerned and who re- 
quest such employment, subject to the follow- 
ing: 

(1) A retired member so employed is entitled 
to receive the member's retired or retainer 
pay without reduction by reason of any addi- 
tional amount paid to the member by the in- 
stitution concerned. In the case of payment of 
any such additional amount by the institution 
concerned, the Secretary of the military de- 
partment concerned shall pay to that institu- 
tion the amount equal to one-half of the 
amount paid to the retired member by the in- 
stitution for any period, up to a maximum of 
one-half of the difference between the mem- 
ber's retired or retainer pay for that period 
and the active duty pay and allowances which 
the member would have received for that pe- 
riod if on active duty. Notwithstanding the 
limitation in the preceding sentence, the Sec- 
retary concerned may pay to the institution 
more than one-half of the additional amount 
paid to the retired member by the institution 
if (as determined by the Secretary) the insti- 



tution is in an educationally and economically 
deprived and the Secretary determines 

that such action is in the national interest. 
Payments by the Secretary concerned under 
this paragraph shall be made from funds ap- 
propriated for that purpose. 

(2) Notwithstanding any other provision of 
law, such a retired member is not, while so 
employed, considered to be on active duty or 
inactive duty training for any purpose. 

(e) Instead of, or in addition to, detailing offi- 
cers and noncommissioned officers on active 
duty under subsection (c)(1) and authorizing the 
employment of retired officers and noncommis- 
sioned officers who are in receipt of retired pay 
and members of the Fleet Reserve and Fleet Ma- 
rine Corps Reserve under subsection (d), the Sec- 
retary of the military department concerned 
may authorize qualified institutions to employ 
as administrators and instructors in the pro- 
gram officers and noncommissioned officers who 
are under 60 years of age and who, but for age, 
would be eligible for retired pay for non-regular 
service under section 12731 of this title and 
whose qualifications are approved by the Sec- 
retary and the institution concerned and who re- 
quest such employment, subject to the follow- 
ing: 

(1) The Secretary concerned shall pay to the 
institution an amount equal to one-half of the 
amount paid to the member by the institution 
for any period, up to a maximum of one-half of 
the difference between — 

(A) the retired or retainer pay for an ac- 
tive duty officer or noncommissioned officer 
of the same grade and years of service for 
such period; and 

(B) the active duty pay and allowances 
which the member would have received for 
that period if on active duty. 

(2) Notwithstanding the limitation in para- 
graph (1), the Secretary concerned may pay to 
the institution more than one-half of the 
amount paid to the member by the institution 
if (as determined by the Secretary) — 

(A) the institution is in an educationally 
and economically deprived area; and 

(B) the Secretary determines that such ac- 
tion is in the national interest. 

(3) Payments by the Secretary concerned 
under this subsection shall be made from 
funds appropriated for that purpose. 

(4) Amounts may be paid under this sub- 
section with respect to a member after the 
member reaches the age of 60. 

(5) Notwithstanding any other provision of 
law, a member employed by a qualified insti- 
tution pursuant to an authorization under this 
subsection is not, while so employed, consid- 
ered to be on active duty or inactive duty 
training for any purpose. 

(f) (1) When determined by the Secretary of the 
military department concerned to be in the na- 
tional interest and agreed upon by the institu- 
tion concerned, the institution may reimburse a 
Junior Reserve Officers' Training Corps instruc- 
tor for moving expenses incurred by the instruc- 
tor to accept employment at the institution in 
a position that the Secretary concerned deter- 
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mines is hard-to-fill for geographic or economic 
reasons. 

(2) As a condition on providing reimbursement 
under paragraph (1), the institution shall re- 
quire the instructor to execute a written agree- 
ment to serve a minimum of two years of em- 
ployment at the institution in the hard-to-fill 
position. 

(3) Any reimbursement provided to an instruc- 
tor under paragraph (1) is in addition to the 
minimum instructor pay otherwise payable to 
the instructor. 

(4) The Secretary concerned shall reimburse 
an institution providing reimbursement to an 
instructor under paragraph (1) in an amount 
equal to the amount of the reimbursement paid 
by the institution under that paragraph. Any re- 
imbursement provided by the Secretary con- 
cerned shall be provided from funds appropriated 
for that purpose. 

(5) The provision of reimbursement under 
paragraph (1) or (4) shall be subject to regula- 
tions prescribed by the Secretary of Defense for 
purposes of this subsection. 

(Added Pub. L. 88-647, title I, §101(1), Oct. 13, 
1964, 78 Stat. 1063; amended Pub. L. 89-718, §16, 
Nov. 2, 1966, 80 Stat. 1117; Pub. L. 90-83, §3(4), 
Sept. 11, 1967, 81 Stat. 220; Pub. L. 93-165, Nov. 29, 
1973, 87 Stat. 660; Pub. L. 94-361, title VIII, §807, 
July 14, 1976, 90 Stat. 933; Pub. L. 95-358, Sept. 8, 
1978, 92 Stat. 592; Pub. L. 98-525, title IV, §422, 
title XIV, §1405(32), Oct. 19, 1984, 98 Stat. 2520, 
2624; Pub. L. 100-26, §7(i)(3), Apr. 21, 1987, 101 
Stat. 282; Pub. L. 102-484, div. A, title V, 
§533(a)-(e)(l), Oct. 23, 1992, 106 Stat. 2411, 2412; 
Pub. L. 103-160, div. A, title XI, § 1182(g)(1), Nov. 
30, 1993, 107 Stat. 1774; Pub. L. 107-107, div. A, 
title V, §537, Dec. 28, 2001, 115 Stat. 1107; Pub. L. 
109-364, div. A, title V, §540, Oct. 17, 2006, 120 
Stat. 2211; Pub. L. 110-181, div. A, title VI, §635, 
Jan. 28, 2008, 122 Stat. 155.) 

Amendments 

2008— Subsec. (f). Pub. L. 110-181 added subsec. (f). 

2006— Subsec. (d). Pub. L. 109-364, § 540(b), inserted 
"who are in receipt of retired pay" after "retired offi- 
cers and noncommissioned officers" in introductory 
provisions. 

Subsec. (e). Pub. L. 109-364, § 540(a), added subsec. (e). 

2001— Subsec. (a)(1). Pub. L. 107-107 struck out after 
first sentence "The total number of units which may be 
established and maintained by all of the military de- 
partments under authority of this section, including' 
those units already established on October 13, 1964, may 
not exceed 3,500." 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted "The" 
for "Not more than 200 units may be established by all 
of the military departments each year, and the" in sec- 
ond sentence. 

1992— Subsec. (a). Pub. L. 102-484, § 533(a), (b), des- 
ignated existing provisions as par. (1), substituted 
"3,500" for "1,600", and added par. (2). 

Subsec. (b)(1). Pub. L. 102-484, §533(c), substituted "in 
a grade above the 8th grade" for "at least 14 years of 
age" in two places and inserted ", or aliens lawfully 
admitted to the United States for permanent resi- 
dence," after "of the United States". 

Subsec. (c)(2). Pub. L. 102-484, § 533(d), inserted before 
semicolon "and, to the extent considered appropriate 
by the Secretary concerned, such additional resources 
(including transportation and billeting) as may be 
available to support activities of the program". 

Subsec. (d)(1). Pub. L. 102-484, § 533(e)(1), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 



lows: "Retired members so employed are entitled to re- 
ceive their retired or retainer pay and an additional 
amount of not more than the difference between their 
retired pay and the active duty pay and allowances 
which they would receive if ordered to active duty, and 
one-half of that additional amount shall be paid to the 
institution concerned by the Secretary of the military 
department concerned from funds appropriated for that 
purpose." 

1987— Subsec. (a). Pub. L. 100-26 struck out "begin- 
ning with the calendar year 1966" after "each year" in 
second sentence. 

1984— Subsec. (a). Pub. L. 98-525, §1405(32), substituted 
"October 13, 1964" for "the date of enactment of this 
section". 

Subsec. (b)(1). Pub. L. 98-525, §422(1), substituted "the 
number of physically fit students in such unit who are 
at least 14 years of age and are citizens or nationals of 
the United States is not less than (A) 10 percent of the 
number of students enrolled in the institution who are 
at least 14 years of age, or (B) 100, whichever is less" for 
"the unit contains at least 100 physically fit students 
who are at least 14 years of age and are citizens or na- 
tionals of the United States". 

Subsec. (b)(5). Pub. L. 98-525, §422(2)-(4), added par. 
(5). 

1978— Subsec. (b)(1). Pub. L. 95-358 inserted "or na- 
tionals" after "citizens". 

1976 — Subsec. (a). Pub. L. 94-361 increased total num- 
ber of units authorized to be established to 1,600 from 
1,200 and limited the military institutes to establish- 
ment and maintenance of only one unit. 

1973— Subsec. (b)(1). Pub. L. 93-165 substituted "phys- 
ically fit students" for "physically fit male students". 

1967— Subsecs. (c), (d). Pub. L. 90-83 substituted "offi- 
cers and noncommissioned officers" for "noncommis- 
sioned and commissioned officers" wherever appearing. 

1966— Subsec. (d). Pub. L. 89-718 capitalized first let- 
ter of first word in els. (1) and (2). 

Effective Date of 1992 Amendment 

Section 533(e)(2) of Pub. L. 102-484 provided that: 
"The amendment made by paragraph (1) [amending this 
section] shall apply with respect to payments for peri- 
ods of instructor service performed after September 30, 
1992." 

Short Title 

Section 1 of Pub. L. 88-647 provided: "That the Act 
[enacting this chapter, and chapter 103 of this title, 
amending section 802 of former Title 5, sections 1475, 
1478, 1481, 3201, 4348, 5404, 5504, 5652b, 6023, 6387, 6959, 8201, 
and 9348 of this title, and sections 205, 209, 415, 416 and 
422 of Title 37, Pay and Allowances of the Uniformed 
Services, repealing sections 3355, 3540, 4381 to 4387, 6901 
to 6906, 6908, 6910, 8355, 8540, and 9381 to 9387 of this title, 
and enacting provisions set out as notes under this sec- 
tion and section 2107 and former section 9385 of this 
title, may be cited as the 'Reserve Officers' Training 
Corps Vitalization Act of 1964'." 

Issuance of Regulations 

Section 102 of Pub. L. 88-647 directed that regulations 
implementing subsec. (a) of this section be issued by 
President and by Secretary of each military depart- 
ment not later than Jan. 1, 1966. 

Savings Clause 

Section 402 of Pub. L. 88-647 provided that: "If a part 
of this Act [see Short Title note above] is invalid, all 
valid parts that are severable from the invalid part re- 
mains in effect. If a part of this Act is invalid in one 
or more of its applications, the part remains in effect 
in all valid applications that are severable from the in- 
valid applications." 

Increase in Number of Units of Junior Reserve 
Officers' Training Corps 

Pub. L. 110-417, [div. A], title V, §548, Oct. 14, 2008, 122 
Stat. 4466, provided that: 
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"(a) Plan for Increase— The Secretary of Defense, 
in consultation with the Secretaries of the military de- 
partments, shall develop and implement a plan to es- 
tablish and support, not later than September 30, 2020, 
not less than 3,700 units of the Junior Reserve Officers' 
Training Corps. 

"(b) Exceptions. — The requirement imposed in sub- 
section (a) shall not apply — 

"(1) if the Secretary fails to receive an adequate 
number or requests for Junior Reserve Officers' 
Training Corps units by public and private secondary 
educational institutions; or 

"(2) during a time of national emergency when the 
Secretaries of the military departments determine 
that funding must be allocated elsewhere. 
"(c) Cooperation. — The Secretary of Defense, as part 
of the plan to establish and support additional Junior 
Reserve Officers' Training Corps units, shall work with 
local educational agencies to increase the employment 
in Junior Reserve Officers' Training Corps units of re- 
tired members of the Armed Forces who are retired 
under chapter 61 of title 10, United States Code, espe- 
cially members who were wounded or injured while de- 
ployed in a contingency operation. 

"(d) Report on Plan. — Upon completion of the plan, 
the Secretary of Defense shall provide a report to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] containing, at a mini- 
mum, the following: 

"(1) A description of how the Secretaries of the 
military departments expect to achieve the number 
of units of the Junior Reserve Officers' Training 
Corps specified in subsection (a), including how many 
units will be established per year by each service. 

"(2) The annual funding necessary to support the 
increase in units, including the personnel costs asso- 
ciated. 

"(3) The number of qualified private and public 
schools, if any, who have requested a Junior Reserve 
Officers' Training Corps unit that are on a waiting 
list. 

"(4) Efforts to improve the increased distribution of 
units geographically across the United States. 

"(5) Efforts to increase distribution of units in edu- 
cationally and economically deprived areas. 

"(6) Efforts to enhance employment opportunities 
for qualified former military members retired for dis- 
ability, especially those wounded while deployed in a 
contingency operation. 

"(e) Time for Submission. — The plan required under 
subsection (a), along with the report required by sub- 
section (d), shall be submitted to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] not later than March 31, 2009. The Sec- 
retary of Defense shall submit an up-dated [sic] report 
annually thereafter until the minimum number of 
units of the Junior Reserve Officers' Training Corps 
specified in subsection (a) is achieved." 

Expansion op Junior Reserve Officers' Training 
Corps Program 

Pub. L. 109-364, div. A, title V, §541, Oct. 17, 2006, 120 
Stat. 2212, provided that: 

"(a) In General. — The Secretaries of the military de- 
partments shall take appropriate actions to increase 
the number of secondary educational institutions at 
which a unit of the Junior Reserve Officers' Training 
Corps is organized under chapter 102 of title 10, United 
States Code. 

"(b) Expansion Targets.— In increasing under sub- 
section (a) the number of secondary educational insti- 
tutions at which a unit of the Junior Reserve Officers' 
Training Corps is organized, the Secretaries of the 
military departments shall seek to organize units at an 
additional number of institutions as follows: 

"(1) In the case of Army units, 15 institutions. 

"(2) In the case of Navy units, 10 institutions. 

"(3) In the case of Marine Corps units, 15 institu- 
tions. 



"(4) In the case of Air Force units, 10 institutions." 

Reduction in Number of Students Required To Be 
in Junior Reserve Officers' Training Corps Units 
for Period of September 1, 1980, to August 31, 
1984 

Pub. L. 96-342, title VI, §602, Sept. 8, 1980, 94 Stat. 
1087, as amended by Pub. L. 97-86, title VII, § 702(a), Dec. 
1, 1981, 95 Stat. 1111; Pub. L. 97-252, title VII, §702, Sept. 
8, 1982, 96 Stat. 728; Pub. L. 98-94, title VII, §702, Sept. 
24, 1983, 97 Stat. 634, authorized the Secretary of any 
military department, during the period beginning on 
Sept. 1, 1980, and ending on Aug. 31, 1984, to maintain 
a unit of the Junior Reserve Officers' Training Corps at 
any public or private secondary educational institu- 
tion. 

§2032. Responsibility of the Secretaries of the 
military departments to maximize enroll- 
ment and enhance efficiency 

(a) Coordination. — The Secretary of each 
military department, in establishing, maintain- 
ing, transferring, and terminating Junior Re- 
serve Officers' Training Corps units under sec- 
tion 2031 of this title, shall do so in a coordi- 
nated manner that is designed to maximize en- 
rollment in the Corps and to enhance adminis- 
trative efficiency in the management of the 
Corps. 

(b) CONSIDERATION OF NEW SCHOOL OPENINGS 

and Consolidations. — In carrying out sub- 
section (a), the Secretary of a military depart- 
ment shall take into consideration — 

(1) openings of new schools; 

(2) consolidations of schools; and 

(3) the desirability of continuing the oppor- 
tunity for participation in the Corps by par- 
ticipants whose continued participation would 
otherwise be adversely affected by new school 
openings and consolidations of schools. 

(Added Pub. L. 105-85, div. A, title V, § 546(a), 
Nov. 18, 1997, 111 Stat. 1746.) 

§ 2033. Instructor qualifications 

(a) In General. — In order for a retired officer 
or noncommissioned officer to be employed as 
an instructor in the program, the officer must 
be certified by the Secretary of the military de- 
partment concerned as a qualified instructor in 
leadership, wellness and fitness, civics, and 
other courses related to the content of the pro- 
gram, according to the qualifications set forth 
in subsection (b)(2) or (c)(2), as appropriate. 

(b) Senior Military Instructors. — 

(1) Role. — Senior military instructors shall 
be retired officers of the armed forces and 
shall serve as instructional leaders who over- 
see the program. 

(2) Qualifications. — A senior military in- 
structor shall have the following qualifica- 
tions: 

(A) Professional military qualification, as 
determined by the Secretary of the military 
department concerned. 

(B) Award of a baccalaureate degree from 
an institution of higher learning. 

(C) Completion of secondary education 
teaching certification requirements for the 
program as established by the Secretary of 
the military department concerned. 

(D) Award of an advanced certification by 
the Secretary of the military department 
concerned in core content areas based on — 
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(i) accumulated points for professional 
activities, services to the profession, 
awards, and recognitions; 

(ii) professional development to meet 
content knowledge and instructional 
skills; and 

(iii) performance evaluation of com- 
petencies and standards within the pro- 
gram through site visits and inspections. 

(c) Non-Senior Military Instructors. — 

(1) Role. — Non-senior military instructors 
shall be retired noncommissioned officers of 
the armed forces and shall serve as instruc- 
tional leaders and teach independently of, but 
share program responsibilities with, senior 
military instructors. 

(2) Qualifications. — A non-senior military 
instructor shall demonstrate a depth of experi- 
ence, proficiency, and expertise in coaching, 
mentoring, and practical arts in executing the 
program, and shall have the following quali- 
fications: 

(A) Professional military qualification, as 
determined by the Secretary of the military 
department concerned. 

(B) Award of an associates degree from an 
institution of higher learning within five 
years of employment. 

(C) Completion of secondary education 
teaching certification requirements for the 
program as established by the Secretary of 
the military department concerned. 

(D) Award of an advanced certification by 
the Secretary of the military department 
concerned in core content areas based on — 

(i) accumulated points for professional 
activities, services to the profession, 
awards, and recognitions; 

(ii) professional development to meet 
content knowledge and instructional 
skills; and 

(iii) performance evaluation of com- 
petencies and standards within the pro- 
gram through site visits and inspections. 

(Added Pub. L. 109-364, div. A, title V, § 539(a), 
Oct. 17, 2006, 120 Stat. 2210.) 

Prior Provisions 

A prior section 2033, added Pub. L. 106-65, div. A, title 
V, § 547(a)(1), Oct. 5, 1999, 113 Stat. 608; amended Pub. L. 
106-398, §1 [[div. A], title V, § 577(d)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-140, provided that certain excess 
amounts appropriated for the National Guard Chal- 
lenge Program were to be made available for the Junior 
Reserve Officers' Training Corps program, prior to re- 
peal by Pub. L. 107-107, div. A, title V, § 596(c)(1), (3), 
Dec. 28, 2001, 115 Stat. 1127, effective Oct. 1, 2002. 

CHAPTER 103— SENIOR RESERVE OFFICERS' 
TRAINING CORPS 

Sec. 

2101. Definitions. 

2102. Establishment. 

2103. Eligibility for membership. 

2103a. Students not eligible for advanced training: 
commitment to military service. 

2104. Advanced training; eligibility for. 

2105. Advanced training; failure to complete or to 

accept commission. 

2106. Advanced training; commission on comple- 

tion. 

2107. Financial assistance program for specially se- 

lected members. 



Sec. 

2107a. Financial assistance program for specially se- 
lected members: Army Reserve and Army 
National Guard. 

2108. Advanced standing; interruption of training; 

delay in starting obligated service; release 
from program. 

2109. Practical military training. 

2110. Logistical support. 

2111. Personnel: administrators and instructors. 
2111a. Support for senior military colleges. 

2111b. Senior military colleges: Department of De- 
fense international student program. 

Amendments 

2003— Pub. L. 108-136, div. A, title V, § 523(b)(2), Nov. 
24, 2003, 117 Stat. 1464, added item 2103a. 

1999— Pub. L. 106-65, div. A, title V, § 541(a)(2), Oct. 5, 
1999, 113 Stat. 606, added item 2111b. 

1997— Pub. L. 105-85, div. A, title V, § 544(f)(2), Nov. 18, 
1997, 111 Stat. 1746, substituted "Support for" for "De- 
tail of officers to" in item 2111a. 

1996— Pub. L. 104-106, div. A, title V, § 545(b), Feb. 10, 
1996, 110 Stat. 318, added item 2111a. 

1991— Pub. L. 102-190, div. A, title V, § 522(b)(2), Dec. 5, 
1991, 105 Stat. 1362, substituted "Army Reserve and 
Army National Guard" for "military junior colleges" 
in item 2107a. 

1988— Pub. L. 100-456, div. A, title VI, § 633(a)(3)(B), 
Sept. 29, 1988, 102 Stat. 1986, substituted "Practical 
military training" for "Field training; practice 
cruises" in item 2109. 

1980— Pub. L. 96-357, § 1(c)(2), Sept. 24, 1980, 94 Stat. 
1180, added item 2107a. 

1964— Pub. L. 88-647, title II, §201(1), Oct. 13, 1964, 78 
Stat. 1064, added chapter heading and items 2101 to 2111. 

§ 2101. Definitions 

In this chapter: 

(1) The term "program" means the Senior 
Reserve Officers' Training Corps of an armed 
force. 

(2) The term "member of the program" 
means a student who is enrolled in the Senior 
Reserve Officers' Training Corps of an armed 
force. 

(3) The term "advanced training" means the 
training and instruction offered in the Senior 
Reserve Officers' Training Corps to students 
enrolled in an advanced education program be- 
yond the baccalaureate degree level or to stu- 
dents in the third and fourth years of a four- 
year Senior Reserve Officers' Training Corps 
course, or the equivalent period of training in 
an approved two-year Senior Reserve Officers' 
Training Corps course (except that, in the case 
of a student enrolled in an academic program 
which has been approved by the Secretary of 
the military department concerned and which 
requires more than four academic years for 
completion of baccalaureate degree require- 
ments, including elective requirements of the 
Senior Reserve Officers' Training Corps 
course, such term includes a fifth academic 
year or a combination of a part of a fifth aca- 
demic year and summer sessions). 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1064; amended Pub. L. 98-94, title X, 
§ 1003(a)(1), title XII, §1268(11), Sept. 24, 1983, 97 
Stat. 656, 706; Pub. L. 100-180, div. A, title XII, 
§1231(17), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
104-201, div. A, title V, § 553(b), Sept. 23, 1996, 110 
Stat. 2526.) 

Amendments 

1996— Par. (3). Pub. L. 104-201 inserted "students en- 
rolled in an advanced education program beyond the 
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baccalaureate degree level or to" after "Training Corps 
to". 

1987— Pub. L. 100-180, in pars. (1) to (3), inserted "The 
term" after each par. designation, and struck out up- 
percase letter of first word after first quotation marks 
in each par. and substituted lowercase letter. 

1983— Pub. L. 98-94, §1268(11)(A), substituted a colon 
for a dash after "In this chapter" in provision preced- 
ing par. (1). 

Par. (1). Pub. L. 98-94, §1268(11)(B), (C), substituted 
"Program" for "program" and a period for a semicolon 
after "armed force". 

Par. (2). Pub. L. 98-94, § 1268(11)(D), (E), substituted 
"Member" for "member", and a period for "; and" 
after "armed force". 

Par. (3). Pub. L. 98-94, § 1268(11)(F), substituted "Ad- 
vanced" for "advanced". 

Pub. L. 98-94, § 1003(a)(1), inserted parenthetical provi- 
sion relating to a fifth academic year or a combination 
of a fifth academic year and summer sessions. 

Promotion of Foreign Language Skills Among 
Members op the Reserve Officers' Training Corps 

Pub. L. 109-163, div. A, title V, §535, Jan. 6, 2006, 119 
Stat. 3249, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(h)(2), Jan. 7, 2011, 124 Stat. 4377, provided that: 
"(a) In General. — The Secretary of Defense shall sup- 
port the acquisition of foreign language skills among 
cadets and midshipmen in the Reserve Officers' Train- 
ing Corps, including through the development and im- 
plementation of — 

"(1) incentives for cadets and midshipmen to par- 
ticipate in study of a foreign language, including spe- 
cial emphasis for Arabic, Chinese, and other 'strate- 
gic languages', as defined by the Secretary of Defense 
in consultation with other relevant agencies; and 

"(2) a recruiting strategy to target foreign lan- 
guage speakers, including members of heritage com- 
munities, to participate in the Reserve Officers' 
Training Corps. 

"(b) Report Required. — Not later than 180 days after 
the date of the enactment of this Act [Jan. 6, 2006], the 
Secretary shall submit to the Committee on Armed 
Services of the Senate and the Committee on Armed 
Services of the House of Representatives a report on 
the actions taken to carry out this section." 

§2102. Establishment 

(a) For the purpose of preparing selected stu- 
dents for commissioned service in the Army, 
Navy, Air Force, or Marine Corps, the Secretary 
of each military department, under regulations 
prescribed by the President, may establish and 
maintain a Senior Reserve Officers' Training 
Corps program, organized into one or more 
units, at any accredited civilian educational in- 
stitution authorized to grant baccalaureate de- 
grees, and at any school essentially military 
that does not confer baccalaureate degrees, upon 
the request of the authorities at that institu- 
tion. 

(b) No unit may be established or maintained 
at an institution unless — 

(1) the senior commissioned officer of the 
armed force concerned who is assigned to the 
program at that institution is given the aca- 
demic rank of professor; 

(2) the institution fulfills the terms of its 
agreement with the Secretary of the military 
department concerned; and 

(3) the institution adopts, as a part of its 
curriculum, a four-year course of military in- 
struction or a two-year course of advanced 
training of military instruction, or both, 
which the Secretary of the military depart- 
ment concerned prescribes and conducts. 



(c) At those institutions where a unit of the 
program is established membership of students 
in the program shall be elective or compulsory 
as provided by State law or the authorities of 
the institution concerned. 

(d) The President shall cause to be established 
and maintained in each State at least one unit 
of the program if — 

(1) a unit is requested by an educational in- 
stitution in the State; 

(2) such request is approved by the Governor 
of the State in which the institution request- 
ing the unit is located; and 

(3) the Secretary of the military department 
concerned determines that there will be not 
less than 40 students enrolled in such unit and 
that the provisions of this section are other- 
wise satisfied. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1065; amended Pub. L. 95-79, title 
VI, §602, July 30, 1977, 91 Stat. 332.) 

Amendments 

1977— Subsec. (d). Pub. L. 95-79 added subsec. (d). 

Delegation of Functions 

Functions of President under subsec. (a) of this sec- 
tion delegated to Secretary of Defense, see section 1(10) 
of Ex. Ord. No. 11390, Jan. 22, 1968, 33 F.R. 841, set out 
as a note under section 301 of Title 3, The President. 

Military Training for Female Undergraduates at 
Military Colleges; Regulations 

Pub. L. 95-485, title Vni, §809, Oct. 20, 1978, 92 Stat. 
1623, directed the Secretary of Defense to require that 
any college or university designated as a military col- 
lege provide that qualified female undergraduate stu- 
dents be eligible to participate in military training at 
such college or university, and prohibited the Sec- 
retary from requiring such college or university to re- 
quire female undergraduate students enrolled in such 
college or university to participate in military train- 
ing, prior to repeal by Pub. L. 98-525, title XIV, 
§§ 1403(b), 1404, Oct. 19, 1984, 98 Stat. 2621, eff. Oct. 1, 
1985. See section 2009 of this title. 

§ 2103. Eligibility for membership 

(a) To be eligible for membership in the pro- 
gram a person must be a student at an institu- 
tion where a unit of the Senior Reserve Officers' 
Training Corps is established. However, a stu- 
dent at an institution that does not have a unit 
of the Corps is eligible, if otherwise qualified, to 
be a member of a unit at another institution. 

(b) Persons from foreign countries may be en- 
rolled as members of the program when their en- 
rollment is approved by the Secretary of the 
military department concerned under criteria 
approved by the Secretary of State. 

(c) A medical, dental, pharmacy, veterinary, 
or sciences allied to medicine, student may be 
admitted to a unit of the program for a course 
of training consisting of 90 hours of instruction 
a year for four academic years. 

(d) Under such conditions as the Secretary of 
the military department concerned may pre- 
scribe, a medical, dental, pharmacy, veterinary, 
or sciences allied to medicine, student who is a 
commissioned officer of a reserve component of 
an armed force may be admitted to and trained 
in a unit of the program. 

(e) An educational institution at which a unit 
of the program has been established shall give 
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priority for enrollment in the program to stu- 
dents who are eligible for advanced training 
under section 2104 of this title. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1065; amended Pub. L. 104-201, div. 
A, title V, § 551(a)(1), Sept. 23, 1996, 110 Stat. 
2525.) 

Amendments 
1996— Subsec. (e). Pub. L. 104-201 added subsec. (e). 

§ 2103a. Students not eligible for advanced train- 
ing: commitment to military service 

(a) Authority. — A member of the program who 
has completed successfully the first year of a 
four-year Senior Reserve Officers' Training 
Corps course and who is not eligible for ad- 
vanced training under section 2104 of this title 
and is not a cadet or midshipman appointed 
under section 2107 of this title may — 

(1) contract with the Secretary of the mili- 
tary department concerned, or the Secretary's 
designated representative, to serve for the pe- 
riod required by the program; and 

(2) agree in writing to accept an appoint- 
ment, if offered, as a commissioned officer in 
the Army, Navy, Air Force, or Marine Corps, 
as the case may be, and to serve in the armed 
forces for the period prescribed by the Sec- 
retary. 

(b) Eligibility Requirements . — A member of 
the program may enter into a contract and 
agreement under this section (and receive a sub- 
sistence allowance under section 209(c) of title 
37) only if the person — 

(1) is a citizen of the United States; 

(2) enlists in an armed force under the juris- 
diction of the Secretary of the military de- 
partment concerned for the period prescribed 
by the Secretary; and 

(3) executes a certificate of loyalty in such 
form as the Secretary of Defense prescribes or 
take a loyalty oath as prescribed by the Sec- 
retary. 

(c) Parental Consent for Minors. — A mem- 
ber of the program who is a minor may enter 
into a contract under subsection (a)(1) only with 
the consent of the member's parent or guardian. 

(Added Pub. L. 108-136, div. A, title V, § 523(b)(1), 
Nov. 24, 2003, 117 Stat. 1464; amended Pub. L. 
108-375, div. A, title V, §525, Oct. 28, 2004, 118 
Stat. 1889; Pub. L. 109-364, div. A, title X, 
§1071(a)(10), Oct. 17, 2006, 120 Stat. 2398.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 substituted "Eligi- 
bility" for "Eligibilty" In heading. 

2004— Subsec. (d). Pub. L. 108-375 struck out heading 
and text of subsec. (d). Text read as follows: "No con- 
tract may be entered into under subsection (a)(1) after 
December 31, 2006." 

Effective Date 

Pub. L. 108-136, div. A, title V, § 523(c), Nov. 24, 2003, 
117 Stat. 1464, provided that: "The amendments made 
by subsections (a) and (b) [enacting this section and 
amending section 209 of Title 37, Pay and Allowances of 
the Uniformed Services] shall take effect on January 1, 
2004." 



§ 2104. Advanced training; eligibility for 

(a) Advanced training shall be provided to eli- 
gible members of the program and, if the insti- 
tution concerned so requests, to eligible appli- 
cants for membership in the program. 

(b) To be eligible for continuation, or initial 
enrollment, in the program for advanced train- 
ing, a person must — 

(1) be a citizen of the United States; 

(2) be selected for advanced training under 
procedures prescribed by the Secretary of the 
military department concerned; 

(3) enlist in an armed force under the juris- 
diction of the Secretary of the military de- 
partment concerned for the period prescribed 
by the Secretary; 

(4) contract, with the consent of his parent 
or guardian if he is a minor, with the Sec- 
retary of the military department concerned, 
or his designated representative, to serve for 
the period required by the program; 

(5) agree in writing that he will accept an 
appointment, if offered, as a commissioned of- 
ficer in the Army, Navy, Air Force, or Marine 
Corps, as the case may be, and that he will 
serve in the armed forces for the period pre- 
scribed by the Secretary; 

(6) either— 

(A) complete successfully — 

(i) the first two years of a four-year Sen- 
ior Reserve Officers' Training Corps 
course; or 

(ii) field training or a practice cruise of 
a duration which is prescribed by the Sec- 
retary concerned as a preliminary require- 
ment for admission to the advanced 
course; or 

(B) at the discretion of the Secretary con- 
cerned, agree in writing to complete field 
training or a practice cruise, as prescribed 
by the Secretary concerned, within two 
years after admission to the advanced 
course; and 

(7) execute a certificate of loyalty in such 
form as the Secretary of Defense prescribes or 
take a loyalty oath as prescribed by the Sec- 
retary. 

(c) A member of the program who is ineligible 
under subsection (b) for advanced training shall 
be released from the program. 

(d) This section does not apply to cadets and 
midshipmen appointed under section 2107, or for- 
eign students enrolled under section 2103(b), of 
this title. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1065; amended Pub. L. 98-94, title X, 
§ 1003(a)(2), Sept. 24, 1983, 97 Stat. 656; Pub. L. 
98-525, title V, § 543(a), title XIV, § 1401(h), Oct. 
19, 1984, 98 Stat. 2530, 2619; Pub. L. 104-106, div. A, 
title V, §544, Feb. 10, 1996, 110 Stat. 317; Pub. L. 
107-107, div. A, title V, § 535(a), Dec. 28, 2001, 115 
Stat. 1106.) 

Prior Provisions 

Provisions similar to those in subsec. (b)(7) of this 
section were contained in the following appropriation 
acts: 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8018], Oct. 
12, 1984, 98 Stat. 1904, 1926. 
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Pub. L. 98-212, title VII, §722, Dec. 8, 1983, 97 Stat. 
1442. 

Pub. L. 97-377, title I, §101(c) [title VII, §722], Dec. 21, 
1982, 96 Stat. 1833, 1854. 

Pub. L. 97-114, title VII, §722, Dec. 29, 1981, 95 Stat. 
1582. 

Pub. L. 96-527, title VII, §723, Dec. 15, 1980, 94 Stat. 
3085. 

Pub. L. 96-154, title VII, §723, Dec. 21, 1979, 93 Stat. 
1156. 

Pub. L. 95^57, title VIII, §823, Oct. 13, 1978, 92 Stat. 
1248. 

Pub. L. 95-111, title VIII, §822, Sept. 21, 1977, 91 Stat. 
903. 

Pub. L. 94-419, title VII, §722, Sept. 22, 1976, 90 Stat. 
1295. 

Pub. L. 94-212, title VII, §722, Feb. 9, 1976, 90 Stat. 172. 
Pub. L. 93-437, title VIII, §822, Oct. 8, 1974, 88 Stat. 
1228. 

Pub. L. 93-238, title VII, §723, Jan. 2, 1974, 87 Stat. 
1042. 

Pub. L. 92-570, title VII, §723, Oct. 26, 1972, 86 Stat. 
1200. 

Pub. L. 92-204, title VII, §723, Dec. 18, 1971, 85 Stat. 
731. 

Pub. L. 91-668, title VIII, §823, Jan. 11, 1971, 84 Stat. 
2034. 

Pub. L. 91-171, title VI, §623, Dec. 29, 1969, 83 Stat. 484. 
Pub. L. 90-580, title V, §522, Oct. 17, 1968, 82 Stat. 1133. 
Pub. L. 90-96, title VI, §622, Sept. 29, 1967, 81 Stat. 246. 
Pub. L. 89-687, title VI, §622, Oct. 15, 1966, 80 Stat. 995. 
Pub. L. 89-213, title VI, §622, Sept. 29, 1965, 79 Stat. 
877. 

Pub. L. 88-446, title VI, §522, Aug. 19, 1964, 78 Stat. 478. 
Pub. L. 88-149, title V, §522, Oct. 17, 1963, 77 Stat. 267. 
Pub. L. 87-577, title V, §522, Aug. 9, 1962, 76 Stat. 332. 
Pub. L. 87-144, title VI, §622, Aug. 17, 1961, 75 Stat. 379. 
Pub. L. 86-601, title V, §522, July 7, 1960, 74 Stat. 353. 
Pub. L. 86-166, title V, §622, Aug. 18, 1959, 73 Stat. 382. 
Pub. L. 85-724, title VI, §624, Aug. 22, 1958, 72 Stat. 728. 
Pub. L. 85-117, title VI, §625, Aug. 2, 1957, 71 Stat. 327. 
July 2, 1956, ch. 488, title VI, §625, 70 Stat. 471. 
July 13, 1955, ch. 358, title VI, § 629, 69 Stat. 320. 
June 30, 1954, ch. 432, title VII, § 731, 68 Stat. 356. 

Amendments 

2001— Subsec. (b)(3). Pub. L. 107-107 struck out "a re- 
serve component of" before "an armed force". 

1996— Subsec. (b)(6)(A)(ii). Pub. L. 104-106 substituted 
"a duration" for "not less than six weeks' duration". 

1984— Subsec. (a). Pub. L. 98-525, § 543(a)(1), struck out 
", who have at least two academic years remaining at 
such educational institution" after "in the program". 

Subsec. (b)(6). Pub. L. 98-525, § 543(a)(2), inserted ini- 
tial word "either", redesignated existing subpars. (A) 
and (B) as els. (i) and (ii) of subpar. (A), and added sub- 
par. (B). 

Subsec. (b)(7). Pub. L. 98-525, § 1401(h), added par. (7). 

1983— Subsec. (a). Pub. L. 98-94 substituted "who have 
at least two academic years" for "who have two aca- 
demic years". 

Effective Date of 1984 Amendment 

Section 543(b) of Pub. L. 98-525 provided that: "The 
amendments made by subsection (a) [amending this 
section] do not constitute authority for the enactment 
of new budget authority for a fiscal year beginning be- 
fore October 1, 1984." 

Amendment by section 1401(h) of Pub. L. 98-525 effec- 
tive Oct. 1, 1985, see section 1404 of Pub. L. 98-525, set 
out as an Effective Date note under section 520b of this 
title. 

§2105. Advanced training; failure to complete or 
to accept commission 

A member of the program who is selected for 
advanced training under section 2104 of this 
title, and who does not complete the course of 



instruction, or who completes the course taut de- 
clines to accept a commission when offered, may 
be ordered to active duty by the Secretary of 
the military department concerned to serve in 
his enlisted grade or rating for such period of 
time as the Secretary prescribes but not for 
more than two years. If the member does not 
complete the period of active duty prescribed by 
the Secretary concerned, the member shall be 
subject to the repayment provisions of section 
303a(e) of title 37. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1066; amended Pub. L. 109-163, div. 
A, title VI, § 687(c)(4), Jan. 6, 2006, 119 Stat. 3334; 
Pub. L. 109-364, div. A, title X, §1071(a)(ll), Oct. 
17, 2006, 120 Stat. 2398.) 

Amendments 

2006— Pub. L. 109-364 inserted period at end. 

Pub. L. 109-163 inserted at end "If the member does 
not complete the period of active duty prescribed by 
the Secretary concerned, the member shall be subject 
to the repayment provisions of section 303a(e) of title 
37". 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§ 2106. Advanced training; commission on com- 
pletion 

(a) Upon satisfactorily completing the aca- 
demic and military requirements of the program 
of advanced training, a member of the program 
who was selected for advanced training under 
section 2104 of this title may be appointed as a 
regular or reserve officer in the appropriate 
armed force in the grade of second lieutenant or 
ensign, even though he is under 21 years of age. 

(b) The date of rank of officers appointed 
under this section in May or June of any year is 
the date of graduation of cadets or midshipmen 
from the United States Military Academy, the 
United States Naval Academy, or the United 
States Air Force Academy, as the case may be, 
in that year. The Secretary of the military de- 
partment concerned shall establish the date of 
rank of all other officers appointed under this 
section. 

(c) In computing length of service for any pur- 
pose, an officer appointed under this section 
may not be credited with enlisted service for the 
period covered by his advanced training, other 
than any period of enlisted service performed on 
or after August 1, 1979, as a member of the Se- 
lected Reserve. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1066; amended Pub. L. 102-484, div. 
A, title V, § 517(a)(1), Oct. 23, 1992, 106 Stat. 2407; 
Pub. L. 104-201, div. A, title V, § 507(a)(1), Sept. 
23, 1996, 110 Stat. 2512.) 

Amendments 

1996— Subsec. (c). Pub. L. 104-201 substituted "per- 
formed on or after August 1, 1979, as a member of the 
Selected Reserve" for "while serving on active duty 
other than for training after July 31, 1990, while a mem- 
ber of the Selected Reserve". 
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1992— Subsec. (c). Pub. L. 102-484 Inserted before pe- 
riod at end ", other than any period of enlisted service 
while serving on active duty other than for training 
after July 31, 1990, while a member of the Selected Re- 
serve". 

Benefits Not To Accrue for Periods Prior to 
September 23, 1996 

Section 507(c) of Pub. L. 104-201 provided that: "No in- 
crease in pay or retired or retainer pay shall accrue for 
periods before the date of the enactment of this Act 
[Sept. 23, 1996] by reason of the amendments made by 
this section [amending this section, sections 210V and 
2107a of this title, and section 205 of Title 37, Pay and 
Allowances of the Uniformed Services]." 

§ 2107. Financial assistance program for specially 
selected members 

(a) The Secretary of the military department 
concerned may appoint as a cadet or mid- 
shipman, as appropriate, in the reserve of an 
armed force under his jurisdiction any eligible 
member of the program who will be under 31 
years of age on December 31 of the calendar year 
in which he is eligible under this section for ap- 
pointment as an ensign in the Navy or as a sec- 
ond lieutenant in the Army, Air Force, or Ma- 
rine Corps, as the case may be. 

(b) To be eligible for appointment as a cadet or 
midshipman under this section a member 
must — 

(1) be a citizen or national of the United 
States; 

(2) be specially selected for the financial as- 
sistance program under procedures prescribed 
by the Secretary of the military department 
concerned; 

(3) enlist in the reserve component of the 
armed force in which he is appointed as a 
cadet or midshipman for the period prescribed 
by the Secretary of the military department 
concerned; 

(4) contract, with the consent of his parent 
or guardian if he is a minor, with the Sec- 
retary of the military department concerned, 
or his designated representative, to serve for 
the period required by the program; and 

(5) agree in writing that, at the discretion of 
the Secretary of the military department con- 
cerned, he will — 

(A) (i) accept an appointment, if offered, as 
a commissioned officer in the Army, Navy, 
Air Force, or Marine Corps, as the case may 
be, and that, if he is commissioned as a regu- 
lar officer and his regular commission is ter- 
minated before the sixth anniversary of his 
date of rank, he will accept an appointment, 
if offered, in the reserve component of that 
armed force and not resign before that anni- 
versary or before such other date, not be- 
yond the eighth anniversary of the mid- 
shipman's date of rank, that the Secretary 
of Defense may prescribe; and 

(ii) serve on active duty for four or more 
years; 

(B) (i) accept an appointment, if offered, as 
a commissioned officer in the Army, Navy, 
Air Force, or Marine Corps, as the case may 
be; and 

(ii) serve in a reserve component of that 
armed force until the eighth anniversary of 
the receipt of such appointment, unless 



otherwise extended by subsection (d) of sec- 
tion 2108 of this title, under such terms and 
conditions as shall be prescribed by the Sec- 
retary of the military department con- 
cerned; or 

(C)(i) accept an appointment, if offered, as 
a commissioned officer in the Army, Navy, 
Air Force, or Marine Corps, as the case may 
be; and 

(ii) serve in a reserve component of that 
armed force until at least the sixth anniver- 
sary and, at the discretion of the Secretary 
of Defense, up to the eighth anniversary of 
the receipt of such appointment, unless such 
appointment is otherwise extended by sub- 
section (d) of section 2108 of this title, under 
such terms and conditions as may be pre- 
scribed by the Secretary of the military de- 
partment concerned. 

The performance of service under clause (5)(B) 
or (5)(C) may include periods of active duty, ac- 
tive duty for training, and other service in an 
active or inactive status in the reserve compo- 
nent in which appointed, except that perform- 
ance of service under clause (5)(C) shall include 
not less than two years of active duty. 

(c)(1) The Secretary of the military depart- 
ment concerned may provide for the payment of 
all expenses in his department of administering 
the financial assistance program under this sec- 
tion, including tuition, fees, books, and labora- 
tory expenses. In the case of a student enrolled 
in an academic program which has been ap- 
proved by the Secretary of the military depart- 
ment concerned and which requires more than 
four academic years for completion of bacca- 
laureate degree requirements, including elective 
requirements of the Senior Reserve Officers' 
Training Corps course, financial assistance 
under this section may also be provided during 
a fifth academic year or during a combination of 
a part of a fifth academic year and summer ses- 
sions. At least 50 percent of the cadets and mid- 
shipmen appointed under this section must qual- 
ify for in-State tuition rates at their respective 
institutions and will receive tuition benefits at 
that rate. 

(2) The Secretary of the military department 
concerned may provide financial assistance, as 
described in paragraph (1), to a student enrolled 
in an advanced education program beyond the 
baccalaureate degree level if the student also is 
a cadet or midshipman in an advanced training 
program. Not more than 15 percent of the total 
number of scholarships awarded under this sec- 
tion in any year may be awarded under this 
paragraph. 

(3) In the case of a cadet or midshipman eligi- 
ble to receive financial assistance under para- 
graph (1) or (2), the Secretary of the military de- 
partment concerned may, in lieu of all or part of 
the financial assistance described in paragraph 
(1), provide financial assistance in the form of 
room and board expenses for the cadet or mid- 
shipman and other expenses required by the edu- 
cational institution. 

[(4) Repealed. Pub. L. 109-163, div. A, title V, 
§ 531(a)(1), Jan. 6, 2006, 119 Stat. 3247.] 

(5)(A) The Secretary of the Army, under regu- 
lations and criteria established by the Sec- 
retary, may provide an individual who received 



Page 1043 



TITLE 10— ARMED FORCES 



§2107 



a commission as a Reserve officer in the Army 
from a military junior college through a pro- 
gram under this chapter and who does not have 
a baccalaureate degree with financial assistance 
for pursuit of a baccalaureate degree. 

(B) Such assistance is in addition to any finan- 
cial assistance provided under paragraph (1) or 
(3). 

(C) The agreement and reimbursement re- 
quirements established in section 2005 of this 
title are applicable to financial assistance under 
this paragraph. 

(D) An officer receiving financial assistance 
under this paragraph shall be attached to a unit 
of the Army as determined by the Secretary and 
shall be considered to be a member of the Senior 
Reserve Officers' Training Corps on inactive 
duty for training, as defined in section 101(23) of 
title 38. 

(E) A qualified officer who did not previously 
receive financial assistance under this section is 
eligible to receive educational assistance under 
this paragraph. 

(F) A Reserve officer may not be called or or- 
dered to active duty for a deployment while par- 
ticipating in the program under this paragraph. 

(G) Any service obligation incurred by an offi- 
cer under an agreement entered into under this 
paragraph shall be in addition to any service ob- 
ligation incurred by that officer under any other 
provision of law or agreement. 

(d) Upon satisfactorily completing the aca- 
demic and military requirements of the four- 
year program, a cadet or midshipman may be 
appointed as a regular or reserve officer in the 
appropriate armed force in the grade of second 
lieutenant or ensign, even though he is under 21 
years of age. 

(e) The date of rank of officers appointed 
under this section in May or June of any year is 
the date of graduation of cadets or midshipmen 
from the United States Military Academy, the 
United States Naval Academy, or the United 
States Air Force Academy, as the case may be 
in that year. The Secretary of the military de- 
partment concerned shall establish the date of 
rank of all other officers appointed under this 
section. 

(f) A cadet or midshipman who does not com- 
plete the four-year course of instruction, or who 
completes the course but declines to accept a 
commission when offered, may be ordered to ac- 
tive duty by the Secretary of the military de- 
partment concerned to serve in his enlisted 
grade or rating for such period of time as the 
Secretary prescribes but not for more than four 
years. 

(g) In computing length of service for any pur- 
pose, an officer appointed under this section 
may not be credited with service either as a 
cadet or midshipman or concurrent enlisted 
service, other than concurrent enlisted service 
performed on or after August 1, 1979, as a mem- 
ber of the Selected Reserve. 

(h) (1) The Secretary of Defense shall deter- 
mine the number of cadets and midshipmen ap- 
pointed under this section who may be in the fi- 
nancial assistance programs at any one time in 
each military department. 

(2) Of the total number of cadets appointed in 
the financial assistance programs under this 



section in any year, not less than 100 shall be 
designated for placement in the program of the 
Army for service upon commissioning in the 
Army National Guard, of which one-half shall be 
for financial assistance awarded for a period of 
two years and the remainder shall be for finan- 
cial assistance awarded for a period of four 
years. A cadet designated under this paragraph 
who, having initially contracted for service as 
provided in subsection (b)(5)(A) and having re- 
ceived financial assistance for two years under 
an award providing for four years of financial 
assistance under this section, modifies such con- 
tract with the consent of the Secretary of the 
Army to provide for service as described in sub- 
section (b)(5)(B), may be counted, for the year in 
which the contract is modified, toward the num- 
ber of appointments required under the preced- 
ing sentence for financial assistance awarded for 
a period of four years. A cadet who receives fi- 
nancial assistance under this paragraph and is 
commissioned in the Army National Guard shall 
perform service as provided in subsection 
(b)(5)(B) and may not be accepted for service on 
full-time active duty pursuant to the member's 
voluntary application until the completion of 
the period of service prescribed in that sub- 
section. The Secretary of the Army shall pre- 
scribe regulations to ensure a geographical dis- 
tribution of the cadets who receive financial as- 
sistance under this paragraph. 

(1) The Secretary of each military department 
shall seek to achieve an increase in the number 
of agreements entered into under this section so 
as to achieve an increase, by the 2006-2007 aca- 
demic year, of not less than 400 in the number of 
cadets or midshipmen, as the case may be, en- 
rolled under this section, compared to such 
number enrolled for the 2002-2003 academic year. 
In the case of the Secretary of the Navy, the 
Secretary shall seek to ensure that not less than 
one-third of such increase in agreements under 
this section are with students enrolled (or seek- 
ing to enroll) in programs of study leading to a 
baccalaureate degree in nuclear engineering or 
another appropriate technical, scientific, or en- 
gineering field of study. 

(j)(l) Payment of financial assistance under 
this section for, and payment of a monthly sub- 
sistence allowance under section 209 of title 37 
to, a cadet or midshipman appointed under this 
section may be suspended on the basis of health- 
related incapacity of the cadet or midshipman 
only in accordance with regulations prescribed 
under paragraph (2). 

(2) The Secretary of Defense shall prescribe in 
regulations the policies and procedures for sus- 
pending payments under paragraph (1). The reg- 
ulations shall apply uniformly to all of the mili- 
tary departments. The regulations shall include 
the following matters: 

(A) The standards of health-related fitness 
that are to be applied. 

(B) Requirements for — 

(i) the health-related condition and prog- 
nosis of a cadet or midshipman to be deter- 
mined, in relation to the applicable stand- 
ards prescribed under subparagraph (A), by a 
health care professional on the basis of a 
medical examination of the cadet or mid- 
shipman; and 
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(ii) the Secretary concerned to take into 
consideration the determinations made 
under clause (i) with respect to such condi- 
tion in deciding whether to suspend payment 
in the case of such cadet or midshipman on 
the basis of that condition. 

(C) A requirement for the Secretary con- 
cerned to transmit to a cadet or midshipman 
proposed for suspension under this subsection 
a notification of the proposed suspension to- 
gether with the determinations made under 
subparagraph (B)(i) in the case of the proposed 
suspension. 

(D) A procedure for a cadet or midshipman 
proposed for suspension under this subsection 
to submit a written response to the proposal 
for suspension, including any supporting infor- 
mation. 

(E) Requirements for — 

(i) one or more health-care professionals to 
review, in the case of such a response of a 
cadet or midshipman, each health-related 
condition and prognosis addressed in the re- 
sponse, taking into consideration the mat- 
ters submitted in such response; and 

(ii) the Secretary concerned to take into 
consideration the determinations made 
under clause (i) with respect to such condi- 
tion in making a final decision regarding 
whether to suspend payment in the case of 
such cadet or midshipman on the basis of 
that condition, and the conditions under 
which such suspension may be lifted. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1066; amended Pub. L. 92-166, §1, 
Nov. 24, 1971, 85 Stat. 487; Pub. L. 96-357, §l(a), 
(b), Sept. 24, 1980, 94 Stat. 1178; Pub. L. 96-513, 
title V, §511(62), Dec. 12, 1980, 94 Stat. 2925; Pub. 
L. 97-60, title II, §201, Oct. 14, 1981, 95 Stat. 1005; 
Pub. L. 98-94, title X, § 1003(a)(3), (c)(1), (2), Sept. 
24, 1983, 97 Stat. 656, 657; Pub. L. 98-525, title V, 
§ 542(a), title XIV, §1405(33), Oct. 19, 1984, 98 Stat. 
2529, 2624; Pub. L. 100-180, div. A, title V, §510, 
Dec. 4, 1987, 101 Stat. 1087; Pub. L. 102^84, div. A, 
title V, §§ 517(a)(2), 532(a), Oct. 23, 1992, 106 Stat. 
2407, 2411; Pub. L. 104-106, div. A, title V, §542, 
Feb. 10, 1996, 110 Stat. 316; Pub. L. 104-201, div. A, 
title V, §§ 507(a)(2), 553(a), 555(a), Sept. 23, 1996, 
110 Stat. 2512, 2526, 2527; Pub. L. 106-65, div. A, 
title V, §545, Oct. 5, 1999, 113 Stat. 608; Pub. L. 
107-107, div. A, title V, § 534(a), Dec. 28, 2001, 115 
Stat. 1106; Pub. L. 107-314, div. A, title V, § 532(d), 
(e), Dec. 2, 2002, 116 Stat. 2547; Pub. L. 108-136, 
div. A, title V, § 521(a), Nov. 24, 2003, 117 Stat. 
1462; Pub. L. 108-375, div. A, title V, § 524(a), Oct. 
28, 2004, 118 Stat. 1888; Pub. L. 109-163, div. A, 
title V, §§ 531(a), 533(a), 534(a), Jan. 6, 2006, 119 
Stat. 3247, 3248.) 

Amendments 

2006— Subsec. (b)(1). Pub. L. 109-163, § 534(a), Inserted 
"or national" after "citizen". 

Subsec. (c)(4). Pub. L. 109-163, § 531(a)(1), struck out 
par. (4) which read as follows: "The total amount of fi- 
nancial assistance, Including' the payment of room and 
board and other educational expenses, provided to a 
cadet or midshipman In an academic year under this 
subsection may not exceed an amount equal to the 
amount that could be provided as financial assistance 
for such cadet or midshipman under paragraph (1) or 
(2), or another amount determined by the Secretary 



concerned, without regard to whether room and board 
and other educational expenses for such cadet or mid- 
shipman are paid under paragraph (3)." 

Subsec. (c)(5)(B). Pub. L. 109-163, § 531(a)(2), sub- 
stituted "or (3)" for ", (3), or (4)". 

Subsec. (j). Pub. L. 109-163, § 533(a), added subsec. (j). 

2004— Subsec. (c)(5). Pub. L. 108-375 added par. (5). 

2003— Subsec. (c)(3), (4). Pub. L. 108-136 added pars. (3) 
and (4). 

2002— Subsec. (h)(1). Pub. L. 107-314, § 532(e), struck 
out first sentence which read as follows: "Not more 
than 29,500 cadets and midshipmen appointed under this 
section may be in the financial assistance programs at 
any one time." 

Subsec. (i). Pub. L. 107-314, § 532(d), added subsec. (i). 

2001— Subsec. (a). Pub. L. 107-107 substituted "31 years 
of age on December 31" for "27 years of age on June 30" 
and struck out ", except that the age of any such mem- 
ber who has served on active duty In the armed forces 
may exceed such age limitation on such date by a pe- 
riod equal to the period such member served on active 
duty, but only if such member will be under 30 years of 
age on such date" before period at end. 

1999— Subsec. (c)(2). Pub. L. 106-65 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The Secretary of Defense shall authorize the Secretar- 
ies of the military departments to carry out a test pro- 
gram to determine the desirability of enabling grad- 
uate students to participate In the financial assistance 
program under this section. As part of such test pro- 
gram, the Secretary of a military department may pro- 
vide financial assistance, as described in paragraph (1), 
to a student enrolled In an advanced education program 
beyond the baccalaureate degree level If the student 
also is a cadet or midshipman in an advanced training 
program. Not more than 15 percent of the total number 
of scholarships awarded under this section in any year 
may be awarded under the test program. No scholarship 
may be awarded under the test program after Septem- 
ber 30 1999 " 

1996— Subsec. (a). Pub. L. 104-201, § 555(a), substituted 
"27 years of age" for "25 years of age" and "30 years of 
age" for "29 years of age". 

Subsec. (c). Pub. L. 104-201, § 553(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (g). Pub. L. 104-201, § 507(a)(2), substituted 
"performed on or after August 1, 1979, as a member" for 
"while serving on active duty other than for training 
after July 31, 1990, while a member". 

Subsec. (h)(2). Pub. L. 104-106 inserted "A cadet des- 
ignated under this paragraph who, having Initially con- 
tracted for service as provided in subsection (b)(5)(A) 
and having received financial assistance for two years 
under an award providing for four years of financial as- 
sistance under this section, modifies such contract 
with the consent of the Secretary of the Army to pro- 
vide for service as described In subsection (b)(5)(B), 
may be counted, for the year In which the contract Is 
modified, toward the number of appointments required 
under the preceding sentence for financial assistance 
awarded for a period of four years." after first sentence 
and "full-time" after "for service on" in penultimate 
sentence 

1992— Subsec. (g). Pub. L. 102-484, § 517(a)(2), Inserted 
before period at end ", other than concurrent enlisted 
service while serving on active duty other than for 
training after July 31, 1990, while a member of the Se- 
lected Reserve". 

Subsec. (h). Pub. L. 102-484, § 532(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

1987— Subsec. (h). Pub. L. 100-180 amended subsec. (h) 
generally. Prior to amendment, subsec. (h) read as fol- 
lows: "Not more than the following numbers of cadets 
and midshipmen appointed under this section may be in 
the financial assistance programs at any one time: 
"Army program: 12,000. 
"Navy program: 8,000. 
"Air Force program: 9,500." 

1984— Subsec. (b). Pub. L. 98-525, §1405(33), aligned 
margin of provision following par. (5)(C)(ii) flush with 
left margin. 
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Subsec. (b)(5)(A)(l). Pub. L. 98-525, § 542(a)(1), inserted 
"or before such other date, not beyond the eighth anni- 
versary of the midshipman's date of rank, that the Sec- 
retary of Defense may prescribe". 

Subsec. (b)(5)(C)(ii). Pub. L. 98-525, § 542(a)(2), sub- 
stituted "at least the sixth anniversary and, at the dis- 
cretion of the Secretary of Defense, up to the eighth 
anniversary" for "the sixth anniversary". 

1983— Subsec. (b)(5). Pub. L. 98-94, § 1003(c)(1), struck 
out "either" after "he will" in provisions preceding 
subpar. (A)(1), and added subpar. (C). 

Pub. L. 98-94, § 1003(c)(2), inserted in provisions fol- 
lowing subpar. (C) "or (5)(C)" after "(5)(B)" and 
", except that performance of service under clause 

(5) (C) shall include not less than two years of active 
duty". 

Subsec. (c). Pub. L. 98-94, § 1003(a)(3), inserted provi- 
sion relating to a student enrolled in an approved aca- 
demic program which requires more than four aca- 
demic years for completion of the baccalaureate degree 
requirements. 

1981— Subsec. (h). Pub. L. 9V-60 substituted "8,000" for 
"6,000" in item covering the Navy program and "9,500" 
for "6,500" in item covering the Air Force program. 

1980— Subsec. (a). Pub. L. 96-357, §l(a), authorized 
cadet or midshipmen appointments in the reserve of an 
armed force for eligible members of the program with 
active duty service in the armed forces beyond the age 
limitation equal to period of active duty service not to 
exceed 29 years of age by June 30 of calendar year of ap- 
pointment and deleted provision for appointment as ca- 
dets or midshipmen from persons in two-year Senior 
Reserve Officers' Training Corps course up to 20 percent 
of number of appointees. 

Subsec. (b)(5). Pub. L. 96-357, § 1(b)(2), provided for ex- 
ercise of discretion by the Secretary concerned, incor- 
porated existing provisions in subcl. (A)(i), incor- 
porated in subcl. (A)(ii) provision of former cl. (6), 
added subcl. (B) and defined the performance of service 
under such subcl. (B). 

Subsec. (b)(6). Pub. L. 96-357, § 1(b)(2), struck out cl. 

(6) requiring as condition of appointment a written 
agreement for active duty service of four or more 
years. See subcl. (5)(A)(ii). 

Subsec. (e). Pub. L. 96-513, §511(62)(A), substituted 
"Military" for "Miilitary". 

Subsec. (h). Pub. L. 96-513, §511(62)(B), substituted 
"this section" for "section 2107 of this title". 

Pub. L. 96-357, § 1(b)(3), substituted "Army program: 
12,000" for "Army program: 6,500". 

1971— Subsec. (a). Pub. L. 92-166, §1(1), substituted 
"Not more than 20 percent of the persons appointed as 
cadets or midshipmen by the Secretary in any year 
may be appointed from persons in the two-year Senior 
Reserve Officers' Training Corps course.", for "How- 
ever, a member whose enrollment in the Senior Reserve 
Officers' Training Corps program contemplates less 
than four years of participation in the program may 
not be appointed a cadet or midshipman under this sec- 
tion, or receive any financial assistance authorized by 
this section.". 

Subsec. (c). Pub. L. 92-166, §1(2), provided that at 
least 50% of the cadets and midshipmen appointed 
under this section must qualify for in-State tuition 
rates at their respective institutions and will receive 
tuition benefits at the rate. 

Subsec. (h). Pub. L. 92-166, §1(4), substituted "Army 
program: 6500" for "Army program: 5500", "Navy pro- 
gram: 6000" for "Navy program: 5500" and "Air Force 
program: 6500" for "Air Force program: 5500". 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 521(c), Nov. 24, 2003, 
117 Stat. 1463, provided that: "The amendments made 
by this section [amending this section and section 2107a 
of this title] shall apply to payment of expenses of ca- 
dets and midshipmen of the Senior Reserve Officers' 
Training Corps program that are due after the date of 
the enactment of this Act [Nov. 24, 2003]." 



Effective Date of 1992 Amendment 

Section 532(b) of Pub. L. 102-484 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on January 1, 1993." 

Effective Date of 1983 Amendment 

Section 1003(c)(3) of Pub. L. 98-94 provided that: "The 
amendments made by this subsection [amending this 
section] shall apply with respect to agreements entered 
into under section 2107(b)(5) of title 10, United States 
Code, after September 30, 1983." 

Effective Date of 1980 Amendments 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Amendment by Pub. L. 96-357 effective Oct. 1, 1980, 
see section 1(e) of Pub. L. 96-357, set out as a note under 
section 2107a of this title. 

Effective Date of 1971 Amendment 

Section 2 of Pub. L. 92-166 provided that: "This Act 
[amending this section] is effective July 1, 1971." 

Effective Date 

Section 403 of Pub. L. 88-647 provided that: "Insofar 
as it relates to the Army program and the Air Force 
program, section 2107(h) of title 10, United States Code 
[subsec. (h) of this section], becomes effective on Sep- 
tember 1, 1968. Until that date, not more than four 
thousand cadets may be in either of those programs at 
any one time. So far as it relates to the Navy program, 
section 2107(h) of title 10 becomes effective on Septem- 
ber 1, 1965." 

Regulations 

Pub. L. 109-163, div. A, title V, § 533(b), Jan. 6, 2006, 119 
Stat. 3248, provided that: "The Secretary of Defense 
shall prescribe the regulations required under sub- 
section (j) of section 2107 of title 10, United States Code 
(as added by subsection (a)), not later than May 1, 
2006." 

Savings Provision 

Pub. L. 109-163, div. A, title V, § 531(c), Jan. 6, 2006, 119 
Stat. 3247, provided that: "Paragraph (4) of section 
2107(c) of title 10, United States Code, and paragraph (3) 
of section 2107a(c) of such title, as in effect on the day 
before the date of the enactment of this Act [Jan. 6, 
2006], shall continue to apply in the case of any individ- 
ual selected before the date of the enactment of this 
Act for appointment as a cadet or midshipman under 
section 2107 or 2107a of such title." 

Review Regarding Allocation of Naval Reserve 
Officers' Training Corps Scholarships Among 
Participating Colleges and Universities 

Pub. L. 105-261, div. A, title V, §507, Oct. 17, 1998, 112 
Stat. 2004, provided that: 

"(a) Review. — The Secretary of the Navy should re- 
view the process and criteria used to determine the 
number of Naval Reserve Officer Training Corps 
(NROTC) scholarship recipients who attend each col- 
lege and university participating in the NROTC pro- 
gram and how those scholarships are allocated to those 
schools. 

"(b) Purpose of Review.— The review should seek to 
determine — 

"(1) whether the method used by the Navy to allo- 
cate NROTC scholarships could be changed so as to 
increase the likelihood that scholarship awardees at- 
tend the school of their choice while maintaining the 
Navy's capability to attain the objectives of the 
Naval ROTC program to meet the annual require- 
ment for newly commissioned Navy ensigns and Ma- 
rine Corps second lieutenants, as well as the overall 
needs of the officer corps of the Department of the 
Navy; and 
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"(2) within the determination under paragraph (1), 
whether the likelihood of a scholarship awardee who 
wants to attend a school of choice in the student's 
State of residence can be increased. 
"(c) Matters Reviewed. — The matters reviewed 
should Include the following': 

"(1) The factors and criteria considered in the proc- 
ess of determining the allocation of NROTC scholar- 
ships to host colleges and universities. 

"(2) Historical data indicating the extent to which 
NROTC scholarship recipients attend colleges and 
universities they have indicated a preference to at- 
tend, as opposed to attending solely or mainly in 
order to receive an NROTC scholarship. 

"(3) The extent to which the process used by the 
Navy to allocate NROTC scholarships to participat- 
ing colleges and universities contributes to optimiz- 
ing resources available for the operation of the 
NROTC program and improving the professional edu- 
cation of NROTC midshipmen. 

"(4) The effects that eliminating the controlled al- 
location of scholarships to host colleges and univer- 
sities, entirely or by State, would have on the 
NROTC program. 

"(d) Consultation Requirement. — In carrying out a 
review under subsection (a), the Secretary should con- 
sult with officials of Interested associations and of col- 
leges and universities which host ROTC units and such 
other officials as the Secretary considers appropriate." 

Benefits Not To Accrue for Periods Prior to 
September 23, 1996 

No increase in pay or retired or retainer pay to ac- 
crue for periods before Sept. 23, 1996, by reason of 
amendments made by section 507 of Pub. L. 104-201, see 
section 507(c) of Pub. L. 104-201, set out as a note under 
section 2106 of this title. 

Report to Congress on Test Program for Grad- 
uate Student Participation in Financial Assist- 
ance Program 

Pub. L. 104-201, div. A, title V, § 553(c), Sept. 23, 1996, 
110 Stat. 2526, directed the Secretary of Defense to sub- 
mit to Congress a report, not later than Dec. 31, 1998, 
on the experience to that date under the test program 
authorized under the amendment to this section made 
by Pub. L. 104-201, § 553(a)(2). 

Application of ROTC Vitalization Act of 1964 to 
Appointees in Naval Reserve Before October 13, 
1964 

Pub. L. 89-51, §1, June 28, 1965, 79 Stat. 173, provided: 
"That all provisions of law except sections 2107(b)(3) 
and (f) of title 10, United States Code [subsecs. (b)(3) 
and (f) of this section], that apply to midshipmen ap- 
pointed under Public Law 88-647 [see Short Title note 
set out under section 2031 of this title], apply to mid- 
shipmen appointed in the Naval Reserve [now Navy Re- 
serve] before October 13, 1964." Section 4 of Pub. L. 
89-51, set out as Effective Date of 1965 Amendment note 
under section 2109 of this title, provided that section 1 
of Pub. L. 89-51 was effective Oct. 13, 1964. 

§ 2107a. Financial assistance program for spe- 
cially selected members: Army Reserve and 
Army National Guard 

(a)(1) The Secretary of the Army may appoint 
as a cadet in the Army Reserve or Army Na- 
tional Guard of the United States any eligible 
member of the program who is enrolled in the 
Advanced Course of the Army Reserve Officers' 
Training Corps at a military college, military 
junior college, or civilian institution and who 
will be under 31 years of age on December 31 of 
the calendar year in which he is eligible under 
this section for appointment as a second lieuten- 
ant in the Army Reserve or Army National 
Guard. 



(2) To be considered a military college or mili- 
tary junior college for the purposes of this sec- 
tion, a school must be a civilian postsecondary 
educational institution essentially military in 
nature and meet such other requirements as the 
Secretary of the Army may prescribe. For pur- 
poses of this section, a military junior college 
does not confer a baccalaureate degree. 

(b) (1) To be eligible for appointment cadet 
under this section, a member of the program 
must — 

(A) be a citizen or national of the United 
States; 

(B) be specially selected for the financial as- 
sistance program under this section under pro- 
cedures prescribed by the Secretary of the 
Army; 

(C) enlist in a reserve component of the 
Army for the period prescribed by the Sec- 
retary of the Army; 

(D) contract, with the consent of his parent 
or guardian if he is a minor, with the Sec- 
retary of the Army to serve for the period re- 
quired by the program; 

(E) agree in writing that he will accept an 
appointment, if offered, as a commissioned of- 
ficer in the Army Reserve or the Army Na- 
tional Guard of the United States; and 

(F) agree in writing that he will serve in a 
troop program unit of the Army Reserve or 
Army National Guard for not less than eight 
years. 

(2) Performance of duty under an agreement 
under this subsection shall be under such terms 
and conditions as the Secretary of the Army 
may prescribe and may include periods of active 
duty, active duty for training, and other service 
in an active or inactive status in the reserve 
component in which appointed. 

(3) (A) Subject to subparagraph (C), in the case 
of a person described in subparagraph (B), the 
Secretary may, at any time and with the con- 
sent of the person, modify an agreement de- 
scribed in paragraph (1)(F) submitted by the per- 
son for the purpose of reducing or eliminating 
the troop program unit service obligation speci- 
fied in the agreement and to establish, in lieu of 
that obligation, an active duty service obliga- 
tion. 

(B) Subparagraph (A) applies with respect to 
the following persons: 

(i) A cadet under this section at a military 
junior college. 

(ii) A cadet or former cadet under this sec- 
tion who is selected under section 2114 of this 
title to be a medical student at the Uniformed 
Services University of the Health Sciences. 

(iii) A cadet or former cadet under this sec- 
tion who signs an agreement under section 
2122 of this title for participation in the 
Armed Forces Health Professions Scholarship 
and Financial Assistance program. 

(C) The modification of an agreement de- 
scribed in paragraph (1)(F) may be made only if 
the Secretary determines that it is in the best 
interests of the United States to do so. 

(c) (1) The Secretary of the Army shall provide 
for the payment of all expenses of the Depart- 
ment of the Army in administering the financial 
assistance program under this section, including 
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the cost of tuition, fees, books, and laboratory 
expenses which are incurred by members of the 
program appointed as cadets under this section 
while such members are students at a military 
junior college. 

(2) In the case of a cadet eligible to receive fi- 
nancial assistance under paragraph (1), the Sec- 
retary of the military department concerned 
may, in lieu of all or part of the financial assist- 
ance described in paragraph (1), provide finan- 
cial assistance in the form of room and board ex- 
penses for such cadet and other expenses re- 
quired by the educational institution. 

[(3) Repealed. Pub. L. 109-163, div. A, title V, 
§ 531(b), Jan. 6, 2006, 119 Stat. 3247.] 

(4)(A) The Secretary of the Army may provide 
an individual who received a commission as a 
Reserve officer in the Army from a military jun- 
ior college through a program under this chap- 
ter and who does not have a baccalaureate de- 
gree with financial assistance for pursuit of a 
baccalaureate degree. 

(B) Such assistance is in addition to any pro- 
vided under paragraph (1) or (2). 

(C) The agreement and reimbursement re- 
quirements established in section 2005 of this 
title are applicable to financial assistance under 
this paragraph. 

(D) An officer receiving financial assistance 
under this paragraph shall be attached to a unit 
of the Army as determined by the Secretary and 
shall be considered to be a member of the Senior 
Reserve Officers' Training Corps on inactive 
duty for training, as defined in section 101(23) of 
title 38. 

(E) A qualified officer who did not previously 
receive financial assistance under this section is 
eligible to receive educational assistance under 
this paragraph. 

(F) A Reserve officer may not be called or or- 
dered to active duty for a deployment while par- 
ticipating in the program under this paragraph. 

(G) Any service obligation incurred by an offi- 
cer under an agreement entered into under this 
paragraph shall be in addition to any service ob- 
ligation incurred by that officer under any other 
provision of law or agreement. 

(d) Upon satisfactorily completing the aca- 
demic and military requirements of the pro- 
gram, a cadet may be appointed as a reserve of- 
ficer in the Army in the grade of second lieuten- 
ant, even though he is under 21 years of age. 

(e) The date of rank of officers appointed 
under this section in May or June of any year is 
the date of graduation of cadets from the United 
States Military Academy in that year. The Sec- 
retary of the Army shall establish the date of 
rank of all other officers appointed under this 
section. 

(f) A cadet who does not complete the course 
of instruction, or who completes the course but 
declines to accept a commission when offered, or 
who does not complete a baccalaureate degree 
within five years after appointment as a cadet 
under this section, may be ordered to active 
duty by the Secretary of the Army to serve in 
his enlisted grade for such period of time as the 
Secretary prescribes but not for more than four 
years. 

(g) In computing length of service for any pur- 
pose, an officer appointed under this section 



may not be credited with service as a cadet or 
with concurrent enlisted service, other than en- 
listed service performed after August 1, 1979, as 
a member of the Selected Reserve. 

(h) The Secretary of the Army shall appoint 
each year under this section not less than 22 ca- 
dets at each military junior college at which 
there are not less than 22 members of the pro- 
gram eligible under subsection (b) for such an 
appointment. At any military junior college at 
which in any year there are fewer than 22 such 
members, the Secretary shall appoint each such 
member cadet under this section. 

(i) Cadets appointed under this section are in 
addition to the number appointed under section 
2107 of this title. 

(j) Financial assistance provided under this 
section to a cadet appointed at a military junior 
college is designated as, and shall be known as, 
an "Ike Skelton Early Commissioning Program 
Scholarship". 

(Added Pub. L. 96-357, § 1(c)(1), Sept. 24, 1980, 94 
Stat. 1179; amended Pub. L. 102-190, div. A, title 
V, § 522(a), (b)(1), Dec. 5, 1991, 105 Stat. 1362; Pub. 
L. 104-201, div. A, title V, §§ 507(a)(3), 555(a), Sept. 
23, 1996, 110 Stat. 2512, 2527; Pub. L. 105-85, div. A, 
title X, §1073(a)(36), Nov. 18, 1997, 111 Stat. 1902; 
Pub. L. 107-107, div. A, title V, §§ 534(b), 536(a), 
(c), Dec. 28, 2001, 115 Stat. 1106, 1107; Pub. L. 

108- 136, div. A, title V, §§ 521(b), 522, Nov. 24, 2003, 
117 Stat. 1463; Pub. L. 108-375, div. A, title V, 
§ 524(b), Oct. 28, 2004, 118 Stat. 1889; Pub. L. 

109- 163, div. A, title V, §§ 531(b), 532, 534(b), 536, 
Jan. 6, 2006, 119 Stat. 3247-3249; Pub. L. 109-364, 
div. A, title V, §535, Oct. 17, 2006, 120 Stat. 2207; 
Pub. L. 110-181, div. A, title V, §§522, 523, Jan. 28, 
2008, 122 Stat. 102, 103; Pub. L. 111-84, div. A, title 
V, §522, Oct. 28, 2009, 123 Stat. 2285.) 

Amendments 

2009— Subsec. (h). Pub. L. 111-84 substituted "22 ca- 
dets" for "17 cadets", "22 members" for "17 members", 
and "22 such members" for "17 such members". 

2008— Subsec. (b)(3). Pub. L. 110-181, §522, amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: "In the case of a cadet under this section at a 
military junior college, or a cadet or former cadet 
under this section who signs an agreement under sec- 
tion 2122 of this title, the Secretary may, at any time 
and with the consent of the cadet, or former cadet, con- 
cerned, modify an agreement described in paragraph 
(1)(P) submitted by the cadet, or former cadet, to re- 
duce or eliminate the troop program unit service obli- 
gation specified in the agreement and to establish, in 
lieu of that obligation, an active duty service obliga- 
tion. Such a modification may be made only if the Sec- 
retary determines that it is in the best interests of the 
United States to do so." 

Subsec. (h). Pub. L. 110-181, §523, substituted "each 
year under this section" for "not more than 416 cadets 
each year under this section, to include". 

2006— Subsec. (b)(1)(A). Pub. L. 109-163, § 534(b), in- 
serted "or national" after "citizen". 

Subsec. (b)(3). Pub. L. 109-364 inserted "or a cadet or 
former cadet under this section who signs an agree- 
ment under section 2122 of this title," after "military 
junior college," and ", or former cadet," after "consent 
of the cadet" and after "submitted by the cadet". 

Subsec. (c)(3). Pub. L. 109-163, § 531(b), struck out par. 
(3) which read as follows: "The total amount of finan- 
cial assistance, including the payment of room and 
board and any other educational expenses, provided to 
a cadet in an academic year under this subsection may 
not exceed an amount equal to the amount that could 
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be provided as financial assistance for such cadet under 
paragraph (1), or another amount determined by the 
Secretary of the Army, without regard to whether the 
room and board and other educational expenses for 
such cadet are paid under paragraph (2)." 

Subsec. (h). Pub. L. 109-163, §532, substituted "416" for 
"208". 

Subsec. (j). Pub. L. 109-163, §536, added subsec. (j). 

2004— Subsec. (c)(4). Pub. L. 108-375 added par. (4). 

2003— Subsec. (c). Pub. L. 108-136, § 521(b), designated 
existing provisions as par. (1) and added pars. (2) and 
(3). 

Subsec. (h). Pub. L. 108-136, §522, substituted "17" for 
"10" wherever appearing. 

2001— Subsec. (a)(1). Pub. L. 107-107, § 534(b), sub- 
stituted "31 years of age on December 31" for "27 years 
of age on June 30" and struck out ", except that the 
age of any such member who has served on active duty 
in the armed forces may exceed such age limitation on 
such date by a period equal to the period such member 
served on active duty, but only if such member will be 
under 30 years of age on such date" before period at 
end. 

Subsec. (b). Pub. L. 107-107, § 536(a), designated intro- 
ductory provisions of subsec. (b) as introductory provi- 
sions of par. (1), redesignated former pars. (1) to (6) as 
subpars. (A) to (F), respectively, of par. (1), redesig- 
nated former concluding provisions as par. (2), and 
added par. (3). 

Subsec. (h). Pub. L. 107-107, §536(c), substituted "At 
any military junior college" for "At any military col- 
lege" in second sentence. 

1997— Subsec. (g). Pub. L. 105-85 Inserted "the" after 
"August 1, 1979, as a member of". 

1996— Subsec. (a)(1). Pub. L. 104-201, § 555(a), sub- 
stituted "27 years of age" for "25 years of age" and "30 
years of age" for "29 years of age". 

Subsec. (g). Pub. L. 104-201, § 507(a)(3), inserted 
", other than enlisted service performed after August 1, 
1979, as a member of Selected Reserve" before period at 
end. 

1991— Pub. L. 102-190, § 522(b)(1), substituted "Army 
Reserve and Army National Guard" for "military jun- 
ior colleges" In section catchline. 

Subsec. (a)(1). Pub. L. 102-190, § 522(a)(1), substituted 
"enrolled in the Advanced Course of the Army Reserve 
Officers' Training Corps at a military college, military 
junior college, or civilian institution" for "a student at 
a military junior college" and inserted "Reserve or 
Army National Guard" after "second lieutenant in the 
Army' ' . 

Subsec. (a)(2). Pub. L. 102-190, § 522(a)(2), inserted 
"military college or" after "To be considered a", sub- 
stituted "and meet" for "that does not confer bacca- 
laureate degrees and that meets", and inserted at end 
"For purposes of this section, a military junior college 
does not confer a baccalaureate degree." 

Subsec. (b)(6). Pub. L. 102-190, § 522(a)(3), substituted 
"a troop program unit of the Army Reserve or Army 
National Guard" for "such reserve component". 

Subsec. (f). Pub. L. 102-190, §522(a)(4), inserted "or 
who does not complete a baccalaureate degree within 
five years after appointment as a cadet under this sec- 
tion," after "when offered,". 

Subsec. (h). Pub. L. 102-190, § 522(a)(5), struck out par. 
(1) designation, substituted "not more than 208 cadets 
each year under this section, to Include not less than 
10 cadets" for "not less than 10 cadets under this sec- 
tion each year", and struck out par. (2) which read as 
follows: "If the level of participation in the program at 
any military junior college meets criteria for such par- 
ticipation established by the Secretary of the Army by 
regulation, the Secretary shall appoint additional ca- 
dets under this section from among members of the 
program at such military junior college who are eligi- 
ble under subsection (b) for such an appointment." 

Effective Date of 2003 Amendment 

Amendment by section 521(b) of Pub. L. 108-136 appli- 
cable to payment of expenses of cadets and midshipmen 



of Senior Reserve Officers' Training Corps Program 
that are due after Nov. 24, 2003, see section 521(c) of 
Pub. L. 108-136, set out as a note under section 2107 of 
this title. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 536(b), Dec. 28, 2001, 
115 Stat. 1107, provided that: "The authority of the Sec- 
retary of Defense under paragraph (3) of section 2107a(b) 
of title 10, United States Code, as added by subsection 
(a), may be exercised with regard to any agreement de- 
scribed in paragraph (1)(F) of such section (including 
agreements related to participation in the Advanced 
Course of the Army Reserve Officers' Training Corps at 
a military college or civilian institution) that was en- 
tered into during the period beginning on January 1, 
1991, and ending on July 12, 2000 (In addition to any 
agreement described in that paragraph that is entered 
into on or after the date of the enactment of this Act 
[Dec. 28, 2001])." 

Effective Date 

Section 1(e) of Pub. L. 96-357 provided that: "The 
amendments made by this section [enacting this sec- 
tion and amending sections 2107 and 2108 of this title] 
shall take effect on October 1, 1980." 

Savings Provision 

Paragraph (3) of subsec. (c) of this section, as in effect 
on the day before Jan. 6, 2006, to continue to apply in 
the case of any individual selected before Jan. 6, 2006, 
for appointment as a cadet under this section, see sec- 
tion 531(c) of Pub. L. 109-163, set out as a note under 
section 2107 of this title. 

Benefits Not To Accrue for Periods Prior to 
September 23, 1996 

No Increase in pay or retired or retainer pay to ac- 
crue for periods before Sept. 23, 1996, by reason of 
amendments made by section 507 of Pub. L. 104-201, see 
section 507(c) of Pub. L. 104-201, set out as a note under 
section 2106 of this title. 

§ 2108. Advanced standing; interruption of train- 
ing; delay in starting obligated service; re- 
lease from program 

(a) The Secretary of the military department 
concerned may give to any enlisted member of 
an armed force under his jurisdiction, or any 
person who has served on active duty in any 
armed force, such advanced standing in the pro- 
gram as may be justified by his education and 
training. 

(b) In determining a member's eligibility for 
advanced training, the Secretary of the military 
department concerned may credit him with any 
military training that is substantially equiva- 
lent in kind to that prescribed for admission to 
advanced training and was received while he was 
taking a course of instruction in a program 
under the jurisdiction of another armed force or 
while he was on active duty in the armed forces. 

(c) The Secretary of the military department 
concerned may excuse from a portion of the pre- 
scribed course of military instruction, including 
field training and practice cruises, any person 
found qualified on the basis of his previous edu- 
cation, military experience, or both. 

(d) A person may become, remain, or be re- 
admitted as, a member of the advanced training 
program after receiving a baccalaureate degree 
or completing pre-professional studies if he has 
not completed the course of military instruction 
or all field training or practice cruises pre- 
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scribed by the Secretary of the military depart- 
ment concerned. If a member of the program has 
been accepted for resident graduate or profes- 
sional study, the Secretary of the military de- 
partment concerned may delay the commence- 
ment of that member's obligated period of ac- 
tive duty, and any obligated period of active 
duty for training or other service in an active or 
inactive status in a reserve component, until 
the member has completed that study. If a cadet 
appointed under section 2107a of this title has 
been accepted for a course of study at an accred- 
ited civilian educational institution authorized 
to grant baccalaureate degrees, the Secretary of 
the Army may delay the beginning of that mem- 
ber's obligated period of service in a reserve 
component until the member has completed 
such course of study. 

(e) The Secretary of the military department 
concerned may, when he determines that the in- 
terest of the service so requires, release any per- 
son from the program and discharge him from 
his armed force. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1068; amended Pub. L. 96-357, §l(d), 
Sept. 24, 1980, 94 Stat. 1180.) 

Amendments 

1980— Subsec. (d). Pub. L. 96-357 authorized delay in 
starting obligated period of active duty for training or 
other service in an active or inactive status in a re- 
served component until completion of resident grad- 
uate or professional study or military junior college 
studies. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-357 effective Oct. 1, 1980, 
see section 1(e) of Pub. L. 96-357, set out as a note under 
section 2107a of this title. 

§ 2109. Practical military training 

(a) For the further practical instruction of 
members of, and designated applicants for mem- 
bership in, the program, the Secretary of the 
military department concerned may prescribe 
and conduct practical military training, in addi- 
tion to field training and practice cruises pre- 
scribed under section 2104(b)(6) of this title. The 
Secretary concerned may require that some or 
all of the training prescribed under this sub- 
section must be completed by a member before 
the member is commissioned. 

(b) The Secretary of the military department 
concerned, with respect to practical military 
training prescribed under this section and field 
training and practice cruises prescribed under 
section 2104(b)(6) of this title, may — 

(1) transport members of, and designated ap- 
plicants for membership in, the program to 
and from the places designated for such train- 
ing or practice cruises and furnish them sub- 
sistence while traveling to and from those 
places, or, instead of furnishing them trans- 
portation and subsistence, pay them a travel 
allowance at the rate prescribed for cadets and 
midshipmen at the United States Military, 
Naval, and Air Force Academies for travel by 
the shortest usually traveled route from the 
places from which they are authorized to pro- 
ceed to the place designated for the training 
or cruise and return, and pay the allowance for 
the return trip in advance; 



(2) furnish medical attendance and supplies 
to members of, and designated applicants for 
membership in, the program while attending 
such training and practice cruises, and admit 
them to military hospitals; 

(3) furnish subsistence, uniform clothing, 
and equipment to members of, and designated 
applicants for membership in, the program 
while attending such training or practice 
cruises or, instead of furnishing uniform cloth- 
ing, pay them allowances at such rates as he 
may prescribe; and 

(4) use any member of, and designated appli- 
cants for membership in, an armed force, or 
any employee of the department, under his ju- 
risdiction, and such property of the United 
States as he considers necessary, for the train- 
ing and administration of members of, and 
designated applicants for membership in, the 
program at the places designated for training 
or practice cruises. 

(c)(1) A person who is not qualified for, and (as 
determined by the Secretary concerned) will not 
be able to become qualified for, advanced train- 
ing by reason of one or more of the requirements 
prescribed in paragraphs (1) through (3) of sec- 
tion 2104(b) of this title shall not be permitted 
to participate in — 

(A) field training or a practice cruise under 
section 2104(b)(6) of this title; or 

(B) practical military training under sub- 
section (a). 

(2) The Secretary of the military department 
concerned may waive the limitation in para- 
graph (1) under procedures prescribed by the 
Secretary. Such procedures shall ensure uniform 
application of limitations and restrictions with- 
out regard to the reason for disqualification for 
advanced training. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1068; amended Pub. L. 89-51, §2, 
June 28, 1965, 79 Stat. 173; Pub. L. 89-718, §17, 
Nov. 2, 1966, 80 Stat. 1118; Pub. L. 100-456, div. A, 
title VI, §633(a)(l)-(3)(A), Sept. 29, 1988, 102 Stat. 
1986; Pub. L. 104-201, div. A, title V, § 551(a)(2), 
Sept. 23, 1996, 110 Stat. 2525; Pub. L. 105-85, div. 
A, title X, §1073(a)(37), Nov. 18, 1997, 111 Stat. 
1902.) 

Amendments 

1997— Subsec. (c)(1)(A). Pub. L. 105-85 substituted 
"section 2104(b)(6)" for "section 2106(b)(6)". 

1996— Subsec. (c). Pub. L. 104-201 added subsec. (c). 

1988— Pub. L. 100-456, § 633(a)(3)(A), substituted "Prac- 
tical military training" for "Field training; practice 
cruises" in section catchline. 

Subsec. (a). Pub. L. 100-456, § 633(a)(1), amended sub- 
sec. (a) generally. Prior to amendment, subsec. (a) read 
as follows: "For the further practical instruction of 
members of the program, the Secretary of the military 
department concerned may prescribe and conduct field 
training and practice cruises (other than field training 
and practice cruises prescribed under section 
2104(b)(6)(B) of this title) which members must com- 
plete before they are commissioned." 

Subsec. (b). Pub. L. 100-456, § 633(a)(2), inserted 
", with respect to practical military training pre- 
scribed under this section and field training and prac- 
tice cruises prescribed under section 2104(b)(6) of this 
title," before "may" in introductory provisions, and 
substituted "such training" for "field training" in 
pars. (1) to (3). 
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1966— Subsec. (b). Pub. L. 89-718 inserted "and" at end 
of par. (3). 

1965— Subsec. (b). Pub. L. 89-51 inserted ", and des- 
ignated applicants for membership in," after "members 
of" in pars. (1) to (4). 

Effective Date of 1988 Amendment 

Section 633(e) of Pub. L. 100-456 provided that: "The 
amendments made by this section [amending this sec- 
tion, section 8140 of Title 5, Government Organization 
and Employees, section 209 of Title 37, Pay and Allow- 
ances of the Uniformed Services, and section 101 of 
Title 38, Veterans' Benefits] shall apply only with re- 
spect to training performed after September 30, 1988." 

Effective Date of 1965 Amendment 

Section 4 of Pub. L. 89-51 provided that: "The effec- 
tive date of this Act [amending this section and section 
209 of Title 37, Pay and Allowances of the Uniformed 
Services, and enacting provisions set out as a note 
under section 2107 of this title] is October 13, 1964." 

§2110. Logistical support 

(a) The Secretary of the military department 
concerned may issue to institutions having 
units of the program, or to the officers of the 
armed force concerned who are designated as ac- 
countable or responsible for such property— 

(1) supplies, means of transportation includ- 
ing aircraft, arms and ammunition, and mili- 
tary textbooks and educational materials; and 

(2) uniform clothing, except that he may pay 
monetary allowances for uniform clothing at 
such rate as he may prescribe. 

(b) The Secretary of the military department 
concerned may provide, or contract with civil- 
ian flying or aviation schools or educational in- 
stitutions to provide, the personnel, aircraft, 
supplies, facilities, services, and instruction nec- 
essary for flight instruction and orientation for 
properly designated members of the program. 

(c) The Secretary of the military department 
concerned may transport members of, and des- 
ignated applicants for membership in, the pro- 
gram to and from installations when it is nec- 
essary for them to undergo medical or other ex- 
aminations or for the purposes of making visits 
of observation. He may also furnish them sub- 
sistence, quarters, and necessary medical care, 
including hospitalization, while they are at, or 
traveling to or from, such an installation. 

(d) The Secretary of the military department 
concerned may authorize members of, and des- 
ignated applicants for membership in, the pro- 
gram to participate in aerial flights in military 
aircraft and in indoctrination cruises in naval 
vessels. 

(e) The Secretary of the military department 
concerned may authorize such expenditures as 
he considers necessary for the efficient mainte- 
nance of the program. 

(f) The Secretary of the military department 
concerned shall require, from each institution to 
which property is issued under subsection (a), a 
bond or other indemnity in such amount as he 
considers adequate, but not less than $5,000, for 
the care and safekeeping of all property so is- 
sued except uniforms, expendable articles, and 
supplies expended in operation, maintenance, 
and instruction. The Secretary may accept a 
bond without surety if the institution to which 
the property is issued furnishes to him satisfac- 
tory evidence of its financial responsibility. 



(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1069; amended Pub. L. 89-718, §18, 
Nov. 2, 1966, 80 Stat. 1118; Pub. L. 94-273, §11(2), 
Apr. 21, 1976, 90 Stat. 378; Pub. L. 97-375, title I, 
§ 104(c), Dec. 21, 1982, 96 Stat. 1819.) 

Amendments 

1982— Subsec. (b). Pub. L. 97-375 struck out require- 
ment that the Secretary of each military department 
report annually to Congress in April on the progress of 
the flight instruction program. 

1976— Subsec. (b). Pub. L. 94-273 substituted "April" 
for "January". 

1966— Subsec. (a)(1). Pub. L. 89-718 substituted "edu- 
cational" for "education". 

§2111. Personnel: administrators and instructors 

The Secretary of the military department con- 
cerned may detail regular or reserve members of 
an armed force under his jurisdiction (including 
retired members and members of the Fleet Re- 
serve and Fleet Marine Corps Reserve recalled 
to active duty with their consent) for instruc- 
tional and administrative duties at educational 
institutions where units of the program are 
maintained. 

(Added Pub. L. 88-647, title II, §201(1), Oct. 13, 
1964, 78 Stat. 1069.) 

Demonstration Project for Instruction and Sup- 
port of Army ROTC Units by Army Reserve and 
National Guard 

Pub. L. 104-201, div. A, title V, §554, Sept. 23, 1996, 110 
Stat. 2527, directed the Secretary of the Army to carry 
out a demonstration project in order to assess the fea- 
sibility and advisability of providing instruction and 
similar support to units of the Senior Reserve Officers' 
Training Corps of the Army through members of the 
Army Reserve, including members of the Individual 
Ready Reserve, and members of the Army National 
Guard, at at least one institution of higher education, 
and to submit to Congress a report assessing the activi- 
ties under the project not later than Feb. 1 in each of 
1998 and 1999, and provided that the Secretary's author- 
ity to carry out the project would expire three years 
after Sept. 23, 1996. 

§ 2111a. Support for senior military colleges 

(a) Detail of Officers To Serve as Com- 
mandant or Assistant Commandant of Ca- 
dets. — (1) Upon the request of a senior military 
college, the Secretary of Defense may detail an 
officer on the active-duty list to serve as Com- 
mandant of Cadets at that college or (in the case 
of a college with an Assistant Commandant of 
Cadets) detail an officer on the active-duty list 
to serve as Assistant Commandant of Cadets at 
that college (but not both). 

(2) In the case of an officer detailed as Com- 
mandant of Cadets, the officer may, upon the re- 
quest of the college, be assigned from among the 
Professor of Military Science, the Professor of 
Naval Science (if any), and the Professor of 
Aerospace Science (if any) at that college or 
may be in addition to any other officer detailed 
to that college in support of the program. 

(3) In the case of an officer detailed as Assist- 
ant Commandant of Cadets, the officer may, 
upon the request of the college, be assigned from 
among officers otherwise detailed to duty at 
that college in support of the program or may be 
in addition to any other officer detailed to that 
college in support of the program. 
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(b) Designation of Officers as Tactical Of- 
ficers. — Upon the request of a senior military 
college, the Secretary of Defense may authorize 
officers (other than officers covered by sub- 
section (a)) who are detailed to duty as instruc- 
tors at that college to act simultaneously as 
tactical officers (with or without compensation) 
for the Corps of Cadets at that college. 

(c) Detail of Officers. — The Secretary of a 
military department shall designate officers for 
detail to the program at a senior military col- 
lege in accordance with criteria provided by the 
college. An officer may not be detailed to a sen- 
ior military college without the approval of that 
college. 

(d) Termination or Reduction of Program 
Prohibited. — The Secretary of Defense and the 
Secretaries of the military departments may 
not take or authorize any action to terminate or 
reduce a unit of the Senior Reserve Officers' 
Training Corps at a senior military college un- 
less the termination or reduction is specifically 
requested by the college. 

(e) Assignment to Active Duty.— (1) The Sec- 
retary of the Army shall ensure that a graduate 
of a senior military college who desires to serve 
as a commissioned officer on active duty upon 
graduation from the college, who is medically 
and physically qualified for active duty, and 
who is recommended for such duty by the pro- 
fessor of military science at the college, shall be 
assigned to active duty. 

(2) Nothing in this section shall be construed 
to prohibit the Secretary of the Army from re- 
quiring a member of the program who graduates 
from a senior military college to serve on active 
duty. 

(f) Senior Military Colleges.— The senior 
military colleges are the following: 

(1) Texas A&M University. 

(2) Norwich University. 

(3) The Virginia Military Institute. 

(4) The Citadel. 

(5) Virginia Polytechnic Institute and State 
University. 

(6) North Georgia College and State Univer- 
sity. 

(Added Pub. L. 104-106, div. A, title V, § 545(a), 
Feb. 10, 1996, 110 Stat. 317; amended Pub. L. 
105-85, div. A, title V, §544(d)-(f)(l), Nov. 18, 1997, 
111 Stat. 1745, 1746; Pub. L. 106-65, div. A, title V, 
§ 541(c), Oct. 5, 1999, 113 Stat. 607.) 

Amendments 

1999— Subsec. (e)(1). Pub. L. 106-65 struck out at end 
"This paragraph shall apply to a member of the pro- 
gram at a senior military college who graduates from 
the college after March 31, 1997." 

1997— Pub. L. 105-85, § 544(f)(1), substituted "Support 
for" for "Detail of officers to" in section catchline. 

Subsecs. (d), (e). Pub. L. 105-85, § 544(d)(2), added sub- 
sees, (d) and (e). Former subsec. (d) redesignated (f). 

Subsec. (f). Pub. L. 105-85, §544(e), substituted "Uni- 
versity" for "College" in par. (2) and inserted "and 
State University" before period at end of par. (6). 

Pub. L. 105-85, § 544(d)(1), redesignated subsec. (d) as 
(f). 

Continuation op Support to Senior Military 
Colleges 

Section 544(a)-(c) of Pub. L. 105-85 provided that: 
"(a) Definition op Senior Military Colleges. — For 
purposes of this section, the term 'senior military col- 
leges' means the following: 



"(1) Texas A&M University. 

"(2) Norwich University. 

"(3) The Virginia Military Institute. 

"(4) The Citadel. 

"(5) Virginia Polytechnic Institute and State Uni- 
versity. 

"(6) North Georgia College and State University. 
"(b) Findings. — Congress finds the following: 

"(1) The senior military colleges consistently have 
provided substantial numbers of highly qualified, 
long-serving leaders to the Armed Forces. 

"(2) The quality of the military leaders produced by 
the senior military colleges is, in part, the result of 
the rigorous military environment imposed on stu- 
dents attending the senior military colleges by the 
colleges, as well as the result of the long-standing 
close support relationship between the Corps of Ca- 
dets at each college and the Reserve Officer Training 
Corps personnel at the colleges who serve as effective 
leadership role models and mentors. 

"(3) In recognition of the quality of the young lead- 
ers produced by the senior military colleges, the De- 
partment of Defense and the military services have 
traditionally maintained special relationships with 
the colleges, including the policy to grant active duty 
service in the Army to graduates of the colleges who 
desire such service and who are recommended for 
such service by their ROTC professors of military 
science. 

"(4) Each of the senior military colleges has dem- 
onstrated an ability to adapt its systems and oper- 
ations to changing conditions in, and requirements 
of, the Armed Forces without compromising the qual- 
ity of leaders produced and without interruption of 
the close relationship between the colleges and the 
Department of Defense. 

"(c) Sense op Congress. — In light of the findings in 
subsection (b), it is the sense of Congress that — 

"(1) the proposed initiative of the Secretary of the 
Army to end the commitment to active duty service 
for all graduates of senior military colleges who de- 
sire such service and who are recommended for such 
service by their ROTC professors of military science 
is short-sighted and contrary to the long-term inter- 
ests of the Army; 

"(2) as they have in the past, the senior military 
colleges can and will continue to accommodate to 
changing military requirements to ensure that future 
graduates entering military service continue to be of- 
ficers of superb quality who are quickly assimilated 
by the Armed Forces and fully prepared to make sig- 
nificant contributions to the Armed Forces through 
extended military careers; and 

"(3) decisions of the Secretary of Defense or the 
Secretary of a military department that fundamen- 
tally and unilaterally change the long-standing rela- 
tionship of the Armed Forces with the senior mili- 
tary colleges are not in the best interests of the De- 
partment of Defense or the Armed Forces and are 
patently unfair to students who made decisions to en- 
roll in the senior military colleges on the basis of ex- 
isting Department and Armed Forces policy." 

§ 2111b. Senior military colleges: Department of 
Defense international student program 

(a) Program Requirement.— The Secretary of 
Defense shall establish a program to facilitate 
the enrollment and instruction of persons from 
foreign countries as international students at 
the senior military colleges. 

(b) Purposes. — The purposes of the program 
shall be — 

(1) to provide a high-quality, cost-effective 
military-based educational experience for 
international students in furtherance of the 
military-to-military program objectives of the 
Department of Defense; and 

(2) to enhance the educational experience 
and preparation of future United States mili- 
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tary leaders through increased, extended 
interaction with highly qualified potential for- 
eign military leaders. 

(c) Coordination With the Senior Military 
Colleges. — Guidelines for implementation of 
the program shall be developed in coordination 
with the senior military colleges. 

(d) Recommendations for Admission of Stu- 
dents Under the Program. — The Secretary of 
Defense shall annually identify to the senior 
military colleges the international students 
who, based on criteria established by the Sec- 
retary, the Secretary recommends be considered 
for admission under the program. The Secretary 
shall identify the recommended international 
students to the senior military colleges as early 
as possible each year to enable those colleges to 
consider them in a timely manner in their re- 
spective admissions processes. 

(e) DOD Financial Support. — An inter- 
national student who is admitted to a senior 
military college under the program under this 
section is responsible for the cost of instruction 
at that college. The Secretary of Defense may, 
from funds available to the Department of De- 
fense other than funds available for financial as- 
sistance under section 2107a of this title, provide 
some or all of the costs of instruction for any 
such student. 

(Added Pub. L. 106-65, div. A, title V, § 541(a)(1), 
Oct. 5, 1999, 113 Stat. 606.) 

Effective Date 

Pub. L. 106-65, div. A, title V, § 541(b), Oct. 5, 1999, 113 
Stat. 607, provided that: "The Secretary of Defense 
shall implement the program under section 2111b of 
title 10, United States Code, as added by subsection (a), 
with students entering the senior military colleges 
after May 1, 2000." 

CHAPTER 104— UNIFORMED SERVICES 
UNIVERSITY OF THE HEALTH SCIENCES 

Sec. 

2112. Establishment. 

2112a. Continued operation of University. 

2113. Administration of University. 
2113a. Board of Regents. 

2114. Students: selection; status; obligation. 

2115. Graduates: limitation on number permitted 

to perform civilian Federal service. 

2116. Military nursing research. 
[2117. Repealed.] 

Amendments 

2011— Pub. L. 111-383, div. A, title X, § 1075(b)(27), Jan. 
7, 2011, 124 Stat. 4370, transferred item 2113a "Board of 
Regents" to appear after item 2113. 

2009— Pub. L. 111-84, div. A, title V, § 525(a)(3)(A), Oct. 
28, 2009, 123 Stat. 2286, struck out item 2117 "School of 
Nursing". 

2008— Pub. L. 110-181, div. A, title IX, § 955(g)(2), Jan. 
28, 2008, 122 Stat. 296, added item 2117. 

Pub. L. 110-181, div. A, title IX, § 954(a)(2), Jan. 28, 
2008, 122 Stat. 293, added item 2113a at the end. 

1996— Pub. L. 104-201, div. A, title IX, § 907(a)(2), Sept. 
23, 1996, 110 Stat. 2620, added item 2112a. 

Pub. L. 104-106, div. A, title VII, § 741(b), title X. 
§ 1072(c)(2), Feb. 10, 1996, 110 Stat. 385, 446, substituted 
"Administration of University" for "Board of Regents" 
in item 2113 and added item 2116. 

1990— Pub. L. 101-510, div. A, title XIV, § 1484(b)(2)(B), 
Nov. 5, 1990, 104 Stat. 1716, struck out item 2117 "Au- 
thorization for appropriations". 

1983— Pub. L. 98-94, title XII, § 1268(12)(B), Sept. 24, 
1983, 97 Stat. 706, struck out item 2116 "Reports to Con- 
gress". 



1979— Pub. L. 96-107, title VIII, § 803(c)(3), Nov. 9, 1979, 
93 Stat. 812, substituted "permitted" for "electing" and 
"service" for "duty" in item 2115. 

§2112. Establishment 

(a) There is hereby authorized to be estab- 
lished within 25 miles of the District of Colum- 
bia a Uniformed Services University of the 
Health Sciences (hereinafter in this chapter re- 
ferred to as the "University"), at a site or sites 
to be selected by the Secretary of Defense, with 
authority to grant appropriate advanced de- 
grees. It shall be so organized as to graduate not 
less than 100 medical students annually. 

(b) Except as provided in subsection (a), the 
numbers of persons to be graduated from the 
University shall be prescribed by the Secretary 
of Defense. In so prescribing the number of per- 
sons to be graduated from the University, the 
Secretary of Defense shall institute actions nec- 
essary to ensure the maximum number of first- 
year enrollments in the University consistent 
with the academic capacity of the University 
and the needs of the uniformed services for med- 
ical personnel. 

(c) The development of the University may be 
by such phases as the Secretary of Defense may 
prescribe subject to the requirements of sub- 
section (a). 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 713; amended Pub. L. 96-107, title VIII, 
§ 803(a), Nov. 9, 1979, 93 Stat. 811; Pub. L. 96-513, 
title V, §511(63), (64), Dec. 12, 1980, 94 Stat. 2925, 
2926; Pub. L. 104-106, div. A, title X, § 1072(b)(1), 
Feb. 10, 1996, 110 Stat. 446; Pub. L. 107-107, div. A, 
title X, § 1048(e)(8), Dec. 28, 2001, 115 Stat. 1228.) 

Amendments 

2001— Subsec. (a). Pub. L. 107-107 struck out ", with 
the first class graduating not later than September 21, 
1982" before period at end. 

1996— Subsec. (b). Pub. L. 104-106 struck out ", upon 
recommendation of the Board of Regents," before "in- 
stitute actions necessary". 

1980 — Subsec. (a). Pub. L. 96-513 inserted "in this 
chapter" after "hereinafter", and substituted "Septem- 
ber 21, 1982" for "10 years after the date of the enact- 
ment of this chapter". 

1979 — Subsec. (b). Pub. L. 96-107 inserted provisions 
respecting the maximum number of first-year enroll- 
ments in the University. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Short Title 

Section 1 of Pub. L. 92-426 provided: "That this Act 
[enacting this chapter and chapter 105 of this title] may 
be cited as the 'Uniformed Services Health Professions 
Revitalization Act of 1972'." 

Transfer of Functions 

For transfer of authority of Board of Regents of Uni- 
formed Services University of the Health Sciences to 
Secretary of Defense, see section 8091 of Pub. L. 101-511, 
set out as a note under section 2113 of this title. 

Continuation of Uniformed Services University of 
the Health Sciences 

Section 1071 of Pub. L. 104-106, as amended by Pub. L. 
104-201, div. A, title IX, § 907(b)(2), Sept. 23, 1996, 110 
Stat. 2620, provided that: 
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"(a) Policy. — Congress reaffirms — 

"(1) the prohibition set forth in subsection (a) of 
section 922 of the National Defense Authorization Act 
for Fiscal Year 1995 (Public Law 103-337; 108 Stat. 
2829; 10 U.S.C. 2112 note) regarding closure of the Uni- 
formed Services University of the Health Sciences; 
and 

"(2) the expression of the sense of Congress set 
forth in subsection (b) of such section regarding the 
budgetary commitment to continuation of the Uni- 
versity. 

"[(b) Repealed. Pub. L. 104-201, div. A, title IX, 
§ 907(b)(2), Sept. 23, 1996, 110 Stat. 2620. See section 
2112a(b) of this title.] 

"(c) Budgetary Commitment to Continuation. — It is 
the sense of Congress that the Secretary of Defense 
should budget for the operation of the Uniformed Serv- 
ices University of the Health Sciences during fiscal 
year 1997 at a level at least equal to the level of oper- 
ations conducted at the University during fiscal year 
1995." 

Pub. L. 103-337, div. A, title IX, §922, Oct. 5, 1994, 108 
Stat. 2829, as amended by Pub. L. 104-201, div. A, title 
IX, § 907(b)(1), Sept. 23, 1996, 110 Stat. 2620, provided 
that: 

[(a) Repealed. Pub. L. 104-201, div. A, title IX. 
§ 907(b)(1), Sept. 23, 1996, 110 Stat. 2620. See section 
2112a(a) of this title.] 

"(b) Budgetary Commitment to Continuation. — It is 
the sense of Congress that the Secretary of Defense 
should budget for the ongoing operation of the Uni- 
formed Services University of the Health Sciences as 
an Institution of professional education that is vital to 
the education and training each year of significant 
numbers of personnel of the uniformed services for ca- 
reers as uniformed services health care providers. 

"(c) GAO Evaluation. — Not later than June 1, 1995, 
the Comptroller General of the United States shall sub- 
mit to Congress a detailed report on the Uniformed 
Services University of the Health Sciences. The report 
shall Include the following: 

"(1) A comparison of the cost of obtaining physi- 
cians for the Armed Forces from the University with 
the cost of obtaining physicians from other sources. 

"(2) An assessment of the retention rate needs of 
the Armed Forces for physicians in relation to the re- 
spective retention rates of physicians obtained from 
the University and physicians obtained from other 
sources and the factors that contribute to retention 
rates among military physicians obtained from all 
sources. 

"(3) A review of the quality of the medical edu- 
cation provided at the University with the quality of 
medical education provided by other sources of mili- 
tary physicians. 

"(4) A review of the overall issue of the special 
needs of military medicine and how those special 
needs are being met by physicians obtained from Uni- 
versity and physicians obtained from other sources. 

"(5) An assessment of the extent to which the Uni- 
versity has responded to the 1990 report of the Inspec- 
tor General of the Department of Defense, including 
recommendations as to resolution of any continuing 
issues relating to management and internal fiscal 
controls of the University, including issues relating 
to the Henry M. Jackson Foundation for the Ad- 
vancement of Military Medicine identified in the 1990 
report. 

"(6) Such other recommendations as the Comptrol- 
ler General considers appropriate." 

F. Edward Hebert School op Medicine 

Pub. L. 98-94, title XII, §1265, Sept. 24, 1983, 97 Stat. 
704, provided that: "The School of Medicine of the Uni- 
formed Services University of the Health Sciences shall 
after the date of the enactment of this Act [Sept. 24, 
1983] be known and designated as the 'F. Edward Hebert 
School of Medicine'. Any reference to such school of 
medicine in any law, regulation, map, document, or 
other record of the United States shall after such date 



be deemed to be a reference to such school of medicine 
as the F. Edward Hebert School of Medicine." 

§ 2112a. Continued operation of University 

(a) Closure Prohibited. — The University may 
not be closed. 

(b) Personnel Strength. — During the five- 
year period beginning on October 1, 1996, the per- 
sonnel staffing levels for the University may not 
be reduced below the personnel staffing levels 
for the University as of October 1, 1993. 

(Added Pub. L. 104-201, div. A, title IX, § 907(a)(1), 
Sept. 23, 1996, 110 Stat. 2620.) 

Prior Provisions 

Provisions similar to those in subsec. (a) of this sec- 
tion were contained in Pub. L. 103-337, div. A, title IX, 
§ 922(a), Oct. 5, 1994, 108 Stat. 2829, which was set out as 
a note under section 2112 of this title prior to repeal by 
Pub. L. 104-201, § 907(b)(1). 

Provisions similar to those in subsec. (b) of this sec- 
tion were contained In Pub. L. 104-106, div. A, title X, 
§ 1071(b), Feb. 10, 1996, 110 Stat. 445, which was set out 
as a note under section 2112 of this title prior to repeal 
by Pub. L. 104-201, § 907(b)(2). 

§ 2113. Administration of University 

(a) The business of the University shall be con- 
ducted by the Secretary of Defense with funds 
appropriated for and provided by the Depart- 
ment of Defense. 

(b) The Secretary shall appoint a President of 
the University (hereinafter in this chapter re- 
ferred to as the "President"). 

(c) (1) The Secretary, after considering the rec- 
ommendations of the President, shall obtain the 
services of such military and civilian professors, 
instructors, and administrative and other em- 
ployees as may be necessary to operate the Uni- 
versity. Civilian members of the faculty and 
staff shall be employed under salary schedules 
and granted retirement and other related bene- 
fits prescribed by the Secretary (after due con- 
sideration by the Secretary) so as to place the 
employees of the University on a comparable 
basis with the employees of fully accredited 
schools of the health professions identified by 
the Secretary for purposes of this paragraph. 

(2) The Secretary may confer academic titles, 
as appropriate, upon military and civilian mem- 
bers of the faculty. 

(3) The military members of the faculty shall 
include a professor of military, naval, or air 
science as the Secretary may determine. 

(4) The limitations in sections 5307 and 5373 of 
title 5 do not apply to the authority of the Sec- 
retary under paragraph (1) to prescribe salary 
schedules and other related benefits. In no event 
may the total amount of compensation paid to 
an employee under paragraph (1) in any year (in- 
cluding salary, allowances, differentials, bo- 
nuses, awards, and other similar cash payments) 
exceed the total amount of annual compensation 
(excluding expenses) specified in section 102 of 
title 3. 

(d) The Secretary may negotiate agreements 
with agencies of the Federal Government to uti- 
lize on a reimbursable basis appropriate existing 
Federal medical resources located in or near the 
District of Columbia. Under such agreements 
the facilities concerned will retain their identi- 
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ties and basic missions. The Secretary may ne- 
gotiate affiliation agreements with an accred- 
ited university or universities in or near the 
District of Columbia. Such agreements may in- 
clude provisions for payments for educational 
services provided students participating in De- 
partment of Defense educational programs. The 
Secretary may enter into an agreement under 
which the University would become part of a na- 
tional university of health sciences should such 
an institution be established in the vicinity of 
the District of Columbia. 

(e) The Secretary of Defense may establish the 
following educational programs at the Univer- 
sity: 

(1) Postdoctoral, postgraduate, and techno- 
logical institutes. 

(2) A graduate school of nursing. 

(3) Other schools or programs that the Sec- 
retary determines necessary in order to oper- 
ate the University in a cost-effective manner. 

(f) The Secretary shall also establish programs 
in continuing medical education for military 
members of the health professions to the end 
that high standards of health care may be main- 
tained within the military medical services. 

(g) (1) The Secretary also is authorized — 

(A) to enter into contracts with, accept 
grants from, and make grants to the Henry M. 
Jackson Foundation for the Advancement of 
Military Medicine established under section 
178 of this title, or any other nonprofit entity, 
for the purpose of carrying out cooperative en- 
terprises in medical research, medical con- 
sultation, and medical education; 

(B) to make available to the Henry M. Jack- 
son Foundation for the Advancement of Mili- 
tary Medicine, on such terms and conditions 
as the Secretary determines appropriate, such 
space, facilities, equipment, and support serv- 
ices within the University as the Secretary 
considers necessary to accomplish cooperative 
enterprises undertaken by such Foundation 
and the University; 

(C) to enter into contracts with the Henry 
M. Jackson Foundation for the Advancement 
of Military Medicine under which the Sec- 
retary may furnish the services of such profes- 
sional, technical, or clerical personnel as may 
be necessary to fulfill cooperative enterprises 
undertaken by such foundation and the Uni- 
versity; 

(D) to accept, hold, administer, invest, and 
spend any gift, devise, or bequest of personal 
property made to the University, including 
any gift, devise, or bequest for the support of 
an academic chair, teaching, research, or dem- 
onstration project; 

(E) to enter into agreements with the Henry 
M. Jackson Foundation for the Advancement 
of Military Medicine, or with any other non- 
profit entity, under which scientists or other 
personnel of the Foundation or other entity 
may be utilized by the University for the pur- 
pose of enhancing the activities of the Univer- 
sity in education, research, and technological 
applications of knowledge; and 

(F) to accept the voluntary services of guest 
scholars and other persons. 

(2) The Secretary may not enter into any con- 
tract with the Henry M. Jackson Foundation for 



the Advancement of Military Medicine, or with 
any other entity, if the contract would obligate 
the University to make outlays in advance of 
the enactment of budget authority for such out- 
lays. 

(3) Scientists or other medical personnel uti- 
lized by the University under an agreement de- 
scribed in clause (E) of paragraph (1) may be ap- 
pointed to any position within the University 
and may be permitted to perform such duties 
within the University as the Secretary may ap- 
prove. 

(4) A person who provides voluntary services 
under the authority of clause (F) of paragraph 
(1) shall be considered to be an employee of the 
Federal Government for the purposes of chapter 
81 of title 5, relating to compensation for work- 
related injuries, and to be an employee of the 
Federal Government for the purposes of chapter 
171 of title 28, relating to tort claims. Such a 
person who is not otherwise employed by the 
Federal Government shall not be considered to 
be a Federal employee for any other purpose by 
reason of the provision of such services. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 714; amended Pub. L. 95-589, Nov. 4, 1978, 92 
Stat. 2512; Pub. L. 96-513, title V, §511(64), Dec. 
12, 1980, 94 Stat. 2926; Pub. L. 98-36, §3, May 27, 
1983, 97 Stat. 201; Pub. L. 98-132, §2(b), Oct. 17, 
1983, 97 Stat. 849; Pub. L. 99-661, div. A, title V, 
§505, Nov. 14, 1986, 100 Stat. 3864; Pub. L. 101-189, 
div. A, title VII, § 726(a), (b)(1), Nov. 29, 1989, 103 
Stat. 1480; Pub. L. 101-510, div. A, title XIII, 
§ 1322(a)(3), Nov. 5, 1990, 104 Stat. 1671; Pub. L. 
104-106, div. A, title X, § 1072(a), (b)(2), (c)(1), Feb. 
10, 1996, 110 Stat. 446; Pub. L. 106-65, div. A, title 
XI, §1108, Oct. 5, 1999, 113 Stat. 778; Pub. L. 
106-398, §1 [[div. A], title X, §1087(a)(12)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-291; Pub. L. 110-181, 
div. A, title IX, § 954(a)(3)(A), (b)(1), title XI, 
§1116, Jan. 28, 2008, 122 Stat. 294, 361.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, §954(a)(3)(A)(i), 
struck out after first sentence "To assist the Secretary 
in an advisory capacity, there is a Board of Regents for 
the University. The Board shall consist of — 

"(1) nine persons outstanding in the fields of health 
and health education who shall be appointed from ci- 
vilian life by the President, by and with the advice 
and consent of the Senate; 

"(2) the Secretary of Defense, or his designee, who 
shall be an ex officio member; 

"(3) the surgeons general of the uniformed services, 
who shall be ex officio members; and 

"(4) the person referred to in subsection (d)." 
Subsec. (b). Pub. L. 110-181, § 954(b)(1), substituted 
"President" for "Dean" in two places. 

Pub. L. 110-181, §954(a)(3)(A)(iv), struck out "who 
shall also serve as a nonvoting ex officio member of the 
Board" before period at end. 

Pub. L. 110-181, §954(a)(3)(A)(ii), (iii), redesignated 
subsec. (d) as (b) and struck out former subsec. (b) 
which read as follows: "The term of office of each mem- 
ber of the Board (other than ex officio members) shall 
be six years except that — 

"(1) any member appointed to fill a vacancy occur- 
ring before the expiration of the term for which his 
predecessor was appointed shall be appointed for the 
remainder of such term; 

"(2) the terms of office of the members first taking 
office shall expire, as designated by the President at 
the time of the appointment, three at the end of two 
years, three at the end of four years, and three at the 
end of six years; and 
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"(3) any member whose term of office has expired 
shall continue to serve until his successor is ap- 
pointed." 

Subsec. (c). Pub. L. 110-181, §954(a)(3)(A)(ii), (iii), re- 
designated subsec. (f) as (c) and struck out former sub- 
sec, (c) which read as follows: "One of the members of 
the Board (other than an ex officio member) shall be 
designated by the President as Chairman. He shall be 
the presiding officer of the Board." 

Subsec. (c)(1). Pub. L. 110-181, §1116(1), inserted 
"(after due consideration by the Secretary)" before "so 
as" and substituted "identified by the Secretary for 
purposes of this paragraph" for "within the vicinity of 
the District of Columbia". 

Pub. L. 110-181, § 954(b)(1), substituted "President" for 
"Dean". 

Subsec. (c)(4). Pub. L. 110-181, §1116(2), substituted 
"sections 5307 and 5373" for "section 5373" and inserted 
at end "In no event may the total amount of compensa- 
tion paid to an employee under paragraph (1) In any 
year (including salary, allowances, differentials, bo- 
nuses, awards, and other similar cash payments) exceed 
the total amount of annual compensation (excluding 
expenses) specified in section 102 of title 3." 

Subsecs. (d) to (j). Pub. L. 110-181, §954(a)(3)(A)(ii), 
(iii), redesignated subsecs. (d), (f), (g), (h), (i), and (j) as 
(b), (c), (d), (e), (f), and (g), respectively, and struck out 
former subsec. (e) which read as follows: "Members of 
the Board (other than ex officio members) while at- 
tending conferences or meetings or while otherwise 
performing their duties as members shall be entitled to 
receive compensation at a rate to be fixed by the Sec- 
retary, but not exceeding $100 per diem and shall also 
be entitled to receive an allowance for necessary travel 
expenses while so serving away from their place of resi- 
dence." 

2000— Subsec. (f). Pub. L. 106-398 designated penulti- 
mate sentence and last sentence of par. (1) as pars. (2) 
and (3), respectively, redesignated former par. (3) as (4), 
and struck out former par. (2) which read as follows: 
"The Secretary may exempt, at any time, a physician 
who is a member of the faculty from the restrictions in 
subsections (a), (b), and (c) of section 5532 of title 5, if 
the Secretary determines that such exemption is nec- 
essary to recruit or retain well-qualified physicians for 
the faculty of the University. An exemption granted 
under this paragraph shall terminate upon any break in 
employment with the University by a physician of 
three days or more. An exemption granted under this 
paragraph to a person shall apply to the retired pay of 
such person beginning with the first month after the 
month in which the exemption is granted. Not more 
than five exemptions may be in effect under this para- 
graph at any time." 

1999— Subsec. (f)(3). Pub. L. 106-65 added par. (3). 

1996— Pub. L. 104-106, § 1072(c)(1), substituted "Admin- 
istration of University" for "Board of Regents" as sec- 

tl Subsec. ll (£0. e pul). L. 104-106, § 1072(b)(2)(A), substituted 
"conducted by the Secretary of Defense" for "con- 
ducted by a Board of Regents (hereinafter in this chap- 
ter referred to as the 'Board')" and inserted after first 
sentence "To assist the Secretary in an advisory capac- 
ity, there is a Board of Regents for the University." 

Subsec. (d). Pub. L. 104-106, § 1072(b)(2)(B), substituted 
"The Secretary shall appoint" for "The Board shall ap- 
point". 

Subsec. (e). Pub. L. 104-106, § 1072(b)(2)(C), struck out 
"of Defense" after "Secretary". 

Subsec. (f). Pub. L. 104-106, § 1072(b)(2)(D), (F), in par. 
(1), substituted "Secretary, after" for "Board, after", 
"Secretary so" for "Secretary of Defense so", and 
"Secretary may" for "Board may" in two places, and 
in par. (2), substituted "Secretary" for "Board" in two 
places. 

Subsec. (g). Pub. L. 104-106, § 1072(b)(2)(E), substituted 
"Secretary may negotiate agreements" for "Board is 
authorized to negotiate agreements", "Secretary may 
negotiate affiliation" for "Board is also authorized to 
negotiate affiliation", and "Secretary may enter" for 



"Board may also, subject to the approval of the Sec- 
retary of Defense, enter". 

Subsec. (h). Pub. L. 104-106, § 1072(a), amended subsec. 
(h) generally. Prior to amendment, subsec. (h) read as 
follows: "The Board may establish postdoctoral, post- 
graduate, and technological institutes." 

Subsecs. (i), (j). Pub. L. 104-106, § 1072(b)(2)(F), sub- 
stituted "Secretary" for "Board" wherever appearing. 

1990— Subsec. (j)(l). Pub. L. 101-510, § 1322(a)(3)(A), 
struck out "subject to paragraph (2)," before "to 
make" in subpar. (B) and before "to enter" in subpars. 
(C) and (E). 

Subsec. (j)(2) to (5). Pub. L. 101-510, § 1322(a)(3)(B), (C), 
redesignated pars. (3) to (5) as (2) to (4), respectively, 
and struck out former par. (2) which read as follows: 
"The authority of the Board under clauses (B), (C), and 
(E) of paragraph (1) may be exercised only If — 

"(A) before the Board enters into any arrangement 
under which any space, facility, equipment, or sup- 
port service is made available under clause (B) of 
such paragraph, before the Board enters into any con- 
tract under clause (C) of such paragraph, or before 
the Board enters into any agreement under clause (E) 
of such paragraph, It notifies the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives in writing of the proposed arrangement, 
contract, or agreement, as the case may be, the terms 
and conditions thereof, and, in the case of a proposed 
agreement under clause (E) of paragraph (1), any ap- 
pointments proposed to be made under the authority 
of paragraph (4) in connection with the agreement, 
and 

"(B) a period of fifteen days has elapsed following 
the date on which the notice is received by such com- 
mittees." 

1989— Subsec. (f)(2). Pub. L. 101-189, § 726(a), sub- 
stituted "five exemptions" for "two exemptions". 

Subsec. (j)(l)(A). Pub. L. 101-189, § 726(b)(1), inserted 
", accept grants from, and make grants to" after "con- 
tracts with" and substituted "or any other" for "or 
with any other". 

1986— Subsec. (f). Pub. L. 99-661 designated existing 
provisions as par. (1) and added par. (2). 

1983— Subsec. (j). Pub. L. 98-132 inserted "Henry M. 
Jackson" before "Foundation for the Advancement of 
Military Medicine" wherever appearing. 

Pub. L. 98-36 added subsec. (j). 

1980— Subsecs. (a) and (d). Pub. L. 96-513 Inserted "in 
this chapter" after "hereinafter". 
1978— Subsec. (b)(3). Pub. L. 95-589 added par. (3). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Transfer of Functions 

Section 8091 of Pub. L. 101-511 provided that: "Not- 
withstanding any other provision of law, all authority 
of the Board of Regents of the Uniformed Services Uni- 
versity of the Health Sciences is hereby transferred to 
the Secretary of Defense, and the Board hereafter shall 
be an advisory board to the Secretary of Defense." 

§ 2113a. Board of Regents 

(a) In General. — To assist the Secretary of 
Defense in an advisory capacity, there is a 
Board of Regents of the University. 

(b) Membership.— The Board shall consist of— 

(1) nine persons outstanding in the fields of 
health care, higher education administration, 
or public policy who shall be appointed from 
civilian life by the Secretary of Defense; 

(2) the Secretary of Defense, or his designee, 
who shall be an ex officio member; 

(3) the surgeons general of the uniformed 
services, who shall be ex officio members; and 
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(4) the President of the University, who shall 
be a nonvoting ex officio member. 

(o) Term of Office. — The term of office of 
each member of the Board (other than ex officio 
members) shall be six years except that — 

(1) any member appointed to fill a vacancy 
occurring before the expiration of the term for 
which his predecessor was appointed shall be 
appointed for the remainder of such term; and 

(2) any member whose term of office has ex- 
pired shall continue to serve until his succes- 
sor is appointed. 

(d) Chairman. — One of the members of the 
Board (other than an ex officio member) shall be 
designated by the Secretary as Chairman. He 
shall be the presiding officer of the Board. 

(e) Compensation.— Members of the Board 
(other than ex officio members) while attending 
conferences or meetings or while otherwise per- 
forming their duties as members shall be enti- 
tled to receive compensation at a rate to be 
fixed by the Secretary and shall also be entitled 
to receive an allowance for necessary travel ex- 
penses while so serving away from their place of 
residence. 

(f) Meetings.— The Board shall meet at least 
once a quarter. 

(Added Pub. L. 110-181, div. A, title IX, § 954(a)(1), 
Jan. 28, 2008, 122 Stat. 293; amended Pub. L. 
111-84, div. A, title V, §523, Oct. 28, 2009, 123 Stat. 
2285.) 

Amendments 

2009— Subsec. (b)(1). Pub. L. 111-84 substituted "health 
care, higher education administration, or public pol- 
icy" for "health and health education". 

§2114. Students: selection; status; obligation 

(a) Medical students at the University shall be 
selected under procedures prescribed by the Sec- 
retary of Defense. In so prescribing, the Sec- 
retary shall consider the recommendations of 
the Board. However, selection procedures pre- 
scribed by the Secretary of Defense shall empha- 
size the basic requirement that students dem- 
onstrate sincere motivation and dedication to a 
career in the uniformed services (as defined in 
section 1072(1) of this title). 

(b) (1) Medical students shall be commissioned 
officers of a uniformed service as determined 
under regulations prescribed by the Secretary of 
Defense after consulting with the Secretary of 
Health and Human Services. They shall be ap- 
pointed as regular officers in the grade of second 
lieutenant or ensign and shall serve on active 
duty in that grade. 

(2) If a member of the uniformed services se- 
lected to be a student has prior active service in 
a pay grade and with years of service credited 
for pay that would entitle the member, if the 
member remained in the former grade, to a rate 
of basic pay in excess of the rate of basic pay for 
regular officers in the grade of second lieutenant 
or ensign, the member shall be paid basic pay 
based on the former grade and years of service 
credited for pay. The amount of such basic pay 
for the member shall be increased on January 1 
of each year by the percentage by which basic 
pay is increased on average on that date for that 
year, and the member shall continue to receive 



basic pay based on the former grade and years of 
service until the date, whether occurring before 
or after graduation, on which the basic pay for 
the member in the member's actual grade and 
years of service credited for pay exceeds the 
amount of basic pay to which the member is en- 
titled based on the member's former grade and 
years of service. 

(c) Medical students who graduate shall be re- 
quired to serve on active duty unless they are 
covered by section 2115 of this title. Medical stu- 
dents who graduate shall be required, except as 
provided in section 2115 of this title, to serve 
thereafter on active duty under such regulations 
as the Secretary of Defense or the Secretary of 
Health and Human Services, as appropriate, 
may prescribe for not less than seven years, un- 
less sooner released. Upon completion of, or re- 
lease from, the active-duty service obligation, a 
member of the program who served on active- 
duty for less than 10 years shall serve in the 
Ready Reserve for the period specified in the fol- 



lowing table: 

Period of Service Ready Reserve 

on Active Duty Obligation 

Less than 8 years 6 years 

8 years or more, but less than 9 4 years 

9 years or more, but less than 10 2 years 



The service credit exclusions specified in section 
2126 of this title shall apply to students covered 
by this section. 

(d) A period of time spent in military intern or 
residency training shall not be creditable in sat- 
isfying a commissioned service obligation im- 
posed by this section. 

(e) A medical student who, under regulations 
prescribed by the Secretary of Defense, is 
dropped from the program for deficiency in con- 
duct or studies, or for other reasons, may be re- 
quired to perform active duty in an appropriate 
military capacity in accordance with the active 
duty obligation imposed by this section. In no 
case shall any such student be required to serve 
on active duty for any period in excess of a pe- 
riod equal to the period he participated in the 
program, except that in no case may any such 
student be required to serve on active duty less 
than one year. 

(f) (1) The Secretary of Defense may enter into 
agreements with foreign military medical 
schools for reciprocal education programs under 
which students at the University receive spe- 
cialized military medical instruction at the for- 
eign military medical school and military medi- 
cal personnel of the country of such medical 
school receive specialized military medical in- 
struction at the University. Any such agreement 
may be made on a reimbursable basis or a non- 
reimbursable basis. 

(2) Not more than 40 persons at any one time 
may receive instruction at the University under 
this subsection. Attendance of such persons at 
the University may not result in a decrease in 
the number of students enrolled in the Univer- 
sity. Subsection (b) does not apply to students 
receiving instruction under this subsection. 

(3) The President of the University, with the 
approval of the Secretary of Defense, shall de- 
termine the countries from which persons may 
be selected to receive instruction under this sub- 
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section and the number of persons that may be 
selected from each country. The President may 
establish qualifications and methods of selection 
and shall select those persons who will be per- 
mitted to receive instruction at the University. 
The qualifications established shall be com- 
parable to those required of United States citi- 
zens. 

(4) Each foreign country from which a student 
is permitted to receive instruction at the Uni- 
versity under this subsection shall reimburse 
the United States for the cost of providing such 
instruction, unless such reimbursement is 
waived by the Secretary of Defense. The Sec- 
retary of Defense shall prescribe the rates for re- 
imbursement under this paragraph. 

(5) Except as the President determines, a per- 
son receiving instruction at the University 
under this subsection is subject to the same reg- 
ulations governing attendance, discipline, dis- 
charge, and dismissal as a student enrolled in 
the University. The Secretary may prescribe 
regulations with respect to access to classified 
information by a person receiving instruction 
under this subsection that differ from the regu- 
lations that apply to a student enrolled in the 
University. 

(g) In this section, the term "commissioned 
service obligation" means, with respect to an of- 
ficer who is a graduate of the University, the pe- 
riod beginning on the date of the appointment of 
the officer in a regular component after gradua- 
tion and ending on the tenth anniversary of that 
appointment. 

(h) The Secretary of Defense shall establish 
such selection procedures, service obligations, 
and other requirements as the Secretary consid- 
ers appropriate for graduate students (other 
than medical students) in a postdoctoral, post- 
graduate, or technological institute established 
pursuant to section 2113(e) of this title. 

(i) A graduate of the University who is re- 
lieved of the graduate's active-duty service obli- 
gation under subsection (c) before the comple- 
tion of that active-duty service obligation may 
be given, with or without the consent of the 
graduate, an alternative obligation in the same 
manner as provided in subparagraphs (A) and (B) 
of paragraph (1) of section 2123(e) of this title or 
paragraph (2) of such section for members of the 
Armed Forces Health Professions Scholarship 
and Financial Assistance program. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 715; amended Pub. L. 96-107, title VIII, 
§ 803(b), Nov. 9, 1979, 93 Stat. 812; Pub. L. 96-513, 
title I, §114, title V, §511(65), Dec. 12, 1980, 94 
Stat. 2877, 2926; Pub. L. 98-525, title XV, §1535, 
Oct. 19, 1984, 98 Stat. 2633; Pub. L. 101-189, div. A, 
title V, § 511(a), Nov. 29, 1989, 103 Stat. 1439; Pub. 
L. 101-510, div. A, title V, § 533(a), (b), Nov. 5, 
1990, 104 Stat. 1564; Pub. L. 103-160, div. A, title 
VII, § 732(a), Nov. 30, 1993, 107 Stat. 1696; Pub. L. 

104- 106, div. A, title X, § 1072(b)(3), Feb. 10, 1996, 

110 Stat. 446; Pub. L. 104-201, div. A, title VII, 
§ 741(b), Sept. 23, 1996, 110 Stat. 2599; Pub. L. 

105- 85, div. A, title X, §1073(a)(38), Nov. 18, 1997, 

111 Stat. 1902; Pub. L. 108-375, div. A, title V, 
§ 501(e), Oct. 28, 2004, 118 Stat. 1874; Pub. L. 
110-181, div. A, title V, § 524(a), title IX, 
§ 954(a)(3)(B), (b)(2), Jan. 28, 2008, 122 Stat. 103, 
294; Pub. L. 110-417, [div. A], title X, § 1061(b)(8), 
(9), Oct. 14, 2008, 122 Stat. 4613.) 



Amendments 

2008— Subsecs. (b), (c). Pub. L. 110-181, § 524(a)(1)(B), 
(2)(A), designated first 3 sentences of subsec. (b) as sub- 
sec. (b)(1), added subsec. (b)(2), designated last 3 sen- 
tences of subsec. (b) as subsec. (c), and substituted 
"Medical students who graduate" for "Upon graduation 
they". Former subsec. (c) redesignated (d). 

Subsecs. (d) to (f). Pub. L. 110-181, § 524(a)(1)(A), redes- 
ignated subsecs. (c) to (e) as (d) to (f), respectively. 
Former subsec. (f) redesignated (g). 

Subsec. (f)(3), (5). Pub. L. 110-181, § 954(b)(2), as amend- 
ed by Pub. L. 110-417, § 1061(b)(9), substituted "Presi- 
dent" for "Dean" wherever appearing. 

Subsec. (g). Pub. L. 110-181, § 524(a)(1)(A), redesignated 
subsec. (f) as (g). Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 110-181, § 954(a)(3)(B), as amended 
by Pub. L. 110-417, § 1061(b)(8), substituted "2113(e)" for 
"2113(h)". 

Pub. L. 110-181, § 524(a)(1)(A), redesignated subsec. (g) 
as (h). Former subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 110-181, § 524(a)(2)(B), substituted 
"subsection (c)" for "subsection (b)". 

Pub. L. 110-181, § 524(a)(1)(A), redesignated subsec. (h) 
as (i). 

2004— Subsec. (b). Pub. L. 108-375, in introductory pro- 
visions, substituted "They shall be appointed as regu- 
lar officers in the grade of second lieutenant or ensign 
and shall serve on active duty in that grade. Upon grad- 
uation they shall be required to serve on active duty" 
for "Notwithstanding any other provision of law, they 
shall serve on active duty in pay grade O-l with full 
pay and allowances of that grade. Upon graduation 
they shall be appointed in a regular component, if 
qualified,". 

1997— Subsec. (h). Pub. L. 105-85 substituted "section 
2123(e)" for "section 2123(e)(1)". 

1996— Subsec. (e)(1). Pub. L. 104-106 substituted "The 
Secretary of Defense" for "The Board, upon approval of 
the Secretary of Defense,". 

Subsec. (h). Pub. L. 104-201 added subsec. (h). 

1993— Subsec. (a). Pub. L. 103-160, § 732(a)(1), sub- 
stituted "Medical students" for "Students" in first 
sentence. 

Subsec. (b). Pub. L. 103-160, § 732(a)(2), substituted 
"Medical students" for "Students" in two places. 

Subsec. (d). Pub. L. 103-160, § 732(a)(3), substituted 
"medical student" for "member of the program" in 
first sentence and "any such student" for "any such 
member" in two places in second sentence. 

Subsec. (g). Pub. L. 103-160, § 732(a)(4), added subsec. 
(g). 

1990— Subsec. (b). Pub. L. 101-510, § 533(b)(1), after 
fourth sentence inserted provisions relating to the time 
obligation to be served in the Ready Reserve upon com- 
pletion of, or release from, the active-duty service obli- 
gation for members of the program who served on ac- 
tive duty for less than 10 years. 

Pub. L. 101-510, §533(a), substituted "seven years" for 
"10 years" in fourth sentence. 

Subsec. (c). Pub. L. 101-510, §533(b)(2), substituted "a 
commissioned service obligation" for "an active duty 
obligation". 

Subsec. (f). Pub. L. 101-510, § 533(b)(3), added subsec. 
(f). 

1989— Subsec. (b). Pub. L. 101-189 substituted "10 
years" for "seven years" in fourth sentence. 

1984— Subsec. (e). Pub. L. 98-525 added subsec. (e). 

1980— Subsec. (b). Pub. L. 96-513, §511(65), substituted 
"Secretary of Health and Human Services" for "Sec- 
retary of Health, Education, and Welfare" wherever ap- 
pearing. 

Pub. L. 96-513, §114, struck out provision under which 
officers attending the Uniformed Services University of 
Health Sciences were not counted against authorized 
military strengths. 

1979— Subsec. (b). Pub. L. 96-107 substituted "uni- 
formed" for "uniform". 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 effective Jan. 28, 2008, 
and as if included in Pub. L. 110-181 as enacted, see sec- 



§2115 



TITLE 10— ARMED FORCES 



Page 1058 



tion 1061(b) of Pub. L. 110-417, set out as a note under 
section 6382 of Title 5, Government Organization and 
Employees. 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 

Effective Date of 1996 Amendment 

Section 741(c) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 2123 of this title] shall apply with re- 
spect to individuals who first become members of the 
Armed Forces Health Professions Scholarship and Fi- 
nancial Assistance program or students of the Uni- 
formed Services University of the Health Sciences on 
or after October 1, 1996." 

Effective Date of 1993 Amendment 

Section 732(b) of Pub. L. 103-160 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to students attending 
the Uniformed Services University of the Health Sci- 
ences on or after the date of the enactment of this Act 
[Nov. 30, 1993]." 

Effective Date of 1990 Amendment 

Section 533(d) of Pub. L. 101-510 provided that: "The 
amendment made by subsection (b) [amending this sec- 
tion] shall take effect on December 31, 1991, and shall 
apply to persons who are first admitted to the Uni- 
formed Services University of the Health Sciences after 
that date." 

Effective Date of 1989 Amendment 

Section 511(e) of Pub. L. 101-189, as amended by Pub. 
L. 101-510, div. A, title V, § 533(c), Nov. 5, 1990, 104 Stat. 
1564, provided that: "The amendments made by this 
section [amending this section and sections 4348, 6959, 
and 9348 of this title] shall apply to persons who are 
first admitted to one of the military service academies 
after December 31, 1991." 

Effective Date of 1980 Amendment 

Amendment by section 114 of Pub. L. 96-513 effective 
Sept. 15, 1981, but the authority to prescribe regula- 
tions under the amendment by Pub. L. 96-513 effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as a note under section 101 of this title. 

Amendment by section 511(65) of Pub. L. 96-513 effec- 
tive Dec. 12, 1980, see section 701(b)(3) of Pub. L. 96-513. 

Transfer of Functions 

For transfer of authority of Board of Regents of Uni- 
formed Services University of the Health Sciences to 
Secretary of Defense, see section 8091 of Pub. L. 101-511, 
set out as a note under section 2113 of this title. 

Transition Provisions 

Section 741(d)(2) of Pub. L. 104-201 provided that: "In 
the case of any person who, as of October 1, 1996, is 
serving an active-duty service obligation as a graduate 
of the Uniformed Services University of the Health Sci- 
ences or is incurring an active-duty service obligation 
as a student of the University, and who is subsequently 
relieved of the active-duty service obligation before the 
completion of the obligation, the alternative obliga- 
tions authorized by the amendment made by subsection 
(b) [amending this section] may be implemented by the 
Secretary of Defense with the agreement of the per- 
son." 

§2115. Graduates: limitation on number per- 
mitted to perform civilian Federal service 

The Secretary of Defense may allow not more 
than 20 percent of the graduates of each class at 



the University to perform civilian Federal serv- 
ice for not less than seven years following the 
completion of their professional education in 
lieu of active duty in a uniformed service if the 
needs of the uniformed services do not require 
that such graduates perform active duty in a 
uniformed service and as long as the Secretary 
of Defense does not recall such persons to active 
duty in the uniformed services. Such persons 
who execute an agreement in writing to perform 
such civilian Federal service may be released 
from active duty following the completion of 
their professional education. The location and 
type of their duty shall be determined by the 
Secretary of Defense after consultation with the 
heads of Federal agencies concerned. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 716; amended Pub. L. 96-107, title VIII, 
§ 803(c)(1), (2), Nov. 9, 1979, 93 Stat. 812.) 

Amendments 

1979— Pub. L. 96-107, § 803(c)(2), substituted "per- 
mitted" for "electing" and "service" for "duty" in sec- 
tion catchline. 

Pub. L. 96-107, § 803(c)(1), substituted provisions re- 
specting authority of the Secretary of Defense to allow 
graduates to perform civilian Federal service and the 
execution of agreements for such service as pre- 
requisites for release from active duty following com- 
pletion of education, for provisions relating to limita- 
tions on the number of graduates electing to perform 
civilian Federal duty, agreements respecting such serv- 
ice, and release from active duty upon completion of 
their education. 

§ 2116. Military nursing research 

(a) Definitions. — In this section: 

(1) The term "military nursing research" 
means research on the furnishing of care and 
services by nurses in the armed forces. 

(2) The term "TriService Nursing Research 
Program" means the program of military 
nursing research authorized under this sec- 
tion. 

(b) Program Authorized. — The Secretary of 
Defense may establish at the University a pro- 
gram of military nursing research. 

(c) TriService Research Group. — The 
TriService Nursing Research Program shall be 
administered by a TriService Nursing Research 
Group composed of Army, Navy, and Air Force 
nurses who are involved in military nursing re- 
search and are designated by the Secretary con- 
cerned to serve as members of the group. 

(d) Duties of Group.— The TriService Nursing 
Research Group shall — 

(1) develop for the Department of Defense 
recommended guidelines for requesting, re- 
viewing, and funding proposed military nurs- 
ing research projects; and 

(2) make available to Army, Navy, and Air 
Force nurses and Department of Defense offi- 
cials concerned with military nursing re- 
search — 

(A) information about nursing research 
projects that are being developed or carried 
out in the Army, Navy, and Air Force; and 

(B) expertise and information beneficial to 
the encouragement of meaningful nursing 
research. 

(e) Research Topics.— For purposes of this 
section, military nursing research includes re- 
search on the following issues: 
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(1) Issues regarding how to improve the re- 
sults of nursing care and services provided in 
the armed forces in time of peace. 

(2) Issues regarding how to improve the re- 
sults of nursing care and services provided in 
the armed forces in time of war. 

(3) Issues regarding how to prevent com- 
plications associated with battle injuries. 

(4) Issues regarding how to prevent com- 
plications associated with the transporting of 
patients in the military medical evacuation 
system. 

(5) Issues regarding how to improve methods 
of training nursing personnel. 

(6) Clinical nursing issues, including such is- 
sues as prevention and treatment of child 
abuse and spouse abuse. 

(7) Women's health issues. 

(8) Wellness issues. 

(9) Preventive medicine issues. 

(10) Home care management issues. 

(11) Case management issues. 

(Added Pub. L. 104-106, div. A, title VII, § 741(a), 
Feb. 10, 1996, 110 Stat. 384.) 

Prior Provisions 

A prior section 2116, added Pub. L. 92-426, §2(a), Sept. 
21, 1972, 86 Stat. 716, directed Secretary of Defense to 
report periodically to Committees on Armed Services 
of the Senate and House of Representatives on feasibil- 
ity of establishing' educational institutions similar or 
identical to University at any other locations he 
deemed appropriate, with last such report to be submit- 
ted by June 30, 1976, prior to repeal by Pub. L. 98-94, 
title XII, §1268(12)(A), Sept. 24, 1983, 97 Stat. 706. 

[§2117. Repealed. Pub. L. 111-84, div. A, title V, 
§ 525(a)(1), Oct. 28, 2009, 123 Stat. 2286] 

Section, added Pub. L. 110-181, div. A, title IX, 
§ 955(g)(1), Jan. 28, 2008, 122 Stat. 295, authorized Sec- 
retary of Defense to establish a School of Nursing. See 
section 2169 of this title. 

Prior Provisions 

A prior section 2117, added Pub. L. 92-426, §2(a), Sept. 
21, 1972, 86 Stat. 716, authorized appropriations for the 
Uniformed Services University of the Health Sciences, 
prior to repeal by Pub. L. 101-510, div. A, title XIV, 
§ 1484(b)(2)(A), Nov. 5, 1990, 104 Stat. 1716. 

CHAPTER 105— ARMED FORCES HEALTH 
PROFESSIONS FINANCIAL ASSISTANCE 
PROGRAMS 

Subchapter Sec. 

I. Health Professions Scholarship and Fi- 

nancial Assistance Program for Ac- 
tive Service 2120 

II. Nurse Officer Candidate Accession Pro- 

gram 2130a 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1663(c)(7)(A), 
Oct. 5, 1994, 108 Stat. 3008, redesignated item for sub- 
chapter III as item for subchapter II and struck out 
former item for subchapter II "Health Professions Sti- 
pend Program for Reserve Service". 

1989— Pub. L. 101-189, div. A, title VII, §§ 707(b), 
725(h)(3), Nov. 29, 1989, 103 Stat. 1475, 1480, substituted 
"and Financial Assistance Program" for "Program" in 
item for subchapter I and added item for subchapter III. 

1987— Pub. L. 100-180, div. A, title VII, § 711(a)(1), Dec. 
4, 1987, 101 Stat. 1108, substituted "FINANCIAL AS- 
SISTANCE PROGRAMS" for "SCHOLARSHIP PRO- 
GRAM" in chapter heading, and added subchapter 
analysis, consisting of subchapters I and II. 



SUBCHAPTER I— HEALTH PROFESSIONS 
SCHOLARSHIP AND FINANCIAL ASSIST- 
ANCE PROGRAM FOR ACTIVE SERVICE 

Sec. 

2120. Definitions. 

2121. Establishment. 

2122. Eligibility for participation. 

2123. Members of the program: active duty obliga- 

tion; failure to complete training; release 
from program. 

2124. Members of the program: numbers appointed. 

2125. Members of the program: exclusion from au- 

thorized strengths. 

2126. Members of the program: service credit. 

2127. Scholarships and financial assistance: pay- 

ments. 

2128. Accession bonus for members of the program. 

Amendments 

2008— Pub. L. 110-181, div. A, title VI, § 623(b), Jan. 28, 
2008, 122 Stat. 152, added item 2128. 

1989— Pub. L. 101-189, div. A, title VII, § 725(d)(3), 
(h)(2), Nov. 29, 1989, 103 Stat. 1479, 1480, substituted 
"AND FINANCIAL ASSISTANCE PROGRAM" for 
"PROGRAM" in subchapter heading and "Scholarships 
and financial assistance" for "Contracts for scholar- 
ships" in item 2127. 

1987— Pub. L. 100-180, div. A, title VII, § 711(a)(1), Dec. 
4, 1987, 101 Stat. 1108, added subchapter heading. 

1980— Pub. L. 96-513, title V, §511(66), Dec. 12, 1980, 94 
Stat. 2926, substituted in item 2123 "program:" for 
"program;", and in items 2124 to 2127 ":" for ";" wher- 
ever appearing. 

§ 2120. Definitions 

In this subchapter: 

(1) The term "program" means the Armed 
Forces Health Professions Scholarship and Fi- 
nancial Assistance program provided for in 
this subchapter. 

(2) The term "member of the program" 
means a person appointed a commissioned offi- 
cer in a reserve component of the armed forces 
who is enrolled in the Armed Forces Health 
Professions Scholarship and Financial Assist- 
ance program. 

(3) The term "course of study" means edu- 
cation received at an accredited college, uni- 
versity, or institution in medicine, dentistry, 
or other health profession, leading, respec- 
tively, to a degree related to the health profes- 
sions as determined under regulations pre- 
scribed by the Secretary of Defense. 

(4) The term "specialized training" means 
advanced training in a health professions spe- 
cialty received in an accredited program that 
is beyond the basic education required for ap- 
pointment as a commissioned officer with a 
designation as a health professional. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 717; amended Pub. L. 98-94, title XII, 
§1268(13), Sept. 24, 1983, 97 Stat. 706; Pub. L. 
100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. 
L. 100-180, div. A, title VII, § 711(a)(2), Dec. 4, 
1987, 101 Stat. 1108; Pub. L. 101-189, div. A, title 
VII, § 725(a), (h)(1), Nov. 29, 1989, 103 Stat. 1478, 
1480.) 

Amendments 

1989— Pars. (1), (2). Pub. L. 101-189, § 725(h)(1), sub- 
stituted "Scholarship and Financial Assistance pro- 
gram" for "Scholarship program". 

Par. (4). Pub. L. 101-189, § 725(a), added par. (4). 
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1987— Pub. L. 100-180 substituted "subchapter" for 
"chapter" in introductory text and in par. (1). 

Pub. L. 100-26 inserted "The term" after each par. 
designation and struck out uppercase letter of first 
word after first quotation marks in each par. and sub- 
stituted lowercase letter. 

1983 — Pub. L. 98-94 substituted a colon for a dash after 
"In this chapter" in text preceding par. (1). 

Demonstration Project on Service of Retired 
Nurse Corps Officers as Faculty at Civilian 
Nursing Schools 

Pub. L. 110-417, [div. A], title V, §597, Oct. 14, 2008, 122 
Stat. 4479, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(e)(8), Jan. 7, 2011, 124 Stat. 4375, provided that: 

"(a) In General. — The Secretary of Defense may con- 
duct a demonstration project to encourage retired mili- 
tary nurses to serve as faculty at civilian nursing 
schools. 

"(b) Eligibility Requirements. — 

"(1) Individual. — An individual is eligible to par- 
ticipate in the demonstration project if the individ- 
ual — 

"(A) is a retired nurse corps officer of one of the 
Armed Forces; 

"(B) has had at least 26 years of active Federal 
commissioned service before retiring; and 

"(C) possesses a doctoral or master degree in 
nursing that qualifies the officer to become a full 
faculty member of an accredited school of nursing. 
"(2) Institution. — An accredited school of nursing 
is eligible to participate in the demonstration project 
if the school or its parent institution of higher edu- 
cation — 

"(A) is a school of nursing that is accredited to 
award, at a minimum, a bachelor of science in nurs- 
ing and provides educational programs leading to 
such degree; 

"(B) has a resident Reserve Officers' Training 
Corps unit at the institution of higher education 
that fulfils the requirements of sections 2101 and 
2102 of title 10, United States Code; 

"(C) does not prevent Reserve Officers' Training 
Corps access or military recruiting on campus, as 
defined in section 983 of title 10, United States 
Code; 

"(D) provides any retired nurse corps officer par- 
ticipating in the demonstration project a salary 
and other compensation at the level to which other 
similarly situated faculty members of the accred- 
ited school of nursing are entitled, as determined 
by the Secretary of Defense; and 

"(E) agrees to comply with subsection (d). 
"(c) Compensation. — The Secretary of Defense may 
authorize a Secretary of a military department to au- 
thorize qualified institutions of higher education to 
employ as faculty those eligible individuals (as de- 
scribed in subsection (b)) who are receiving retired pay, 
whose qualifications are approved by the Secretary and 
the institution of higher education concerned, and who 
request such employment, subject to the following: 

"(1) A retired nurse corps officer so employed is en- 
titled to receive the officer's retired pay without re- 
duction by reason of any additional amount paid to 
the officer by the institution of higher education con- 
cerned. In the case of payment of any such additional 
amount by the institution of higher education con- 
cerned, the Secretary of the military department 
concerned may pay to that institution the amount 
equal to one-half the amount paid to the retired offi- 
cer by the institution for any period, up to a maxi- 
mum of one-half of the difference between the offi- 
cer's retired pay for that period and the active duty 
pay and allowances that the officer would have re- 
ceived for that period if on active duty. Payments by 
the Secretary concerned under this paragraph shall 
be made from funds specifically appropriated for that 
purpose. 

"(2) Notwithstanding any other provision of law 
contained in title 10, title 32, or title 37, United 



States Code, such a retired nurse corps officer is not, 
while so employed, considered to be on active duty or 
inactive duty training for any purpose. 
"(d) Scholarships for Nurse Officer Candidates. — 
For purposes of the eligibility of an institution under 
subsection (b)(2)(E), the following requirements apply: 
"(1) Each accredited school of nursing at which a 
retired nurse corps officer serves on the faculty under 
this section shall provide full academic scholarships 
to individuals undertaking an educational program at 
such school leading to a bachelor of science in nurs- 
ing degree who agree, upon completion of such pro- 
gram, to accept a commission as an officer in the 
nurse corps of one of the Armed Forces. 

"(2) The total number of scholarships provided by 
an accredited school of nursing under paragraph (1) 
for each officer serving on the faculty of that school 
under this section shall be such number as the Sec- 
retary of Defense shall specify for purposes of this 
section. 

"(3) Each accredited school of nursing shall pay to 
the Department of Defense an amount equal to the 
value of the scholarship for every nurse officer can- 
didate who fails to be accessed as a nurse corps offi- 
cer into one of the Armed Forces within one year of 
receiving a bachelor of science degree in nursing from 
that school. 

"(4) The Secretary concerned is authorized to dis- 
continue the demonstration project authorized in 
this section at any institution of higher education 
that fails to fulfill the requirements of paragraph (3). 
"(e) Report. — 

"(1) In general. — Not later than 24 months after 
the commencement of any demonstration project 
under this section, the Secretary of Defense shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port on the demonstration project. The report shall 
include a description of the project and a description 
of plans for the continuation of the project, if any. 

"(2) Elements. — The report shall also include, at a 
minimum, the following: 

"(A) The current number of retired nurse corps 
officers who have at least 26 years of active Federal 
commissioned service who would be eligible to par- 
ticipate in the program. 

"(B) The number of retired nurse corps officers 
participating in the demonstration project. 

"(C) The number of accredited schools of nursing 
participating in the demonstration project. 

"(D) The number of nurse officer candidates who 
have accessed into the military as commissioned 
nurse corps officers. 

"(E) The number of scholarships awarded to nurse 
officer candidates. 

"(F) The number of nurse officer candidates who 
have failed to access into the military, if any. 

"(G) The amount paid to the Department of De- 
fense in the event any nurse officer candidates 
awarded scholarships by the accredited school of 
nursing fail to access into the military as commis- 
sioned nurse corps officers. 

"(H) The funds expended in the operation of the 
demonstration project. 

"(I) The recommendation of the Secretary of De- 
fense as to whether the demonstration project 
should be extended. 
"(f) Definitions. — In this section, the terms 'school 
of nursing' and 'accredited' have the meanings given 
those terms in section 801 of the Public Health Service 
Act (42 U.S.C. 296). 

"(g) Sunset. — The authority in this section shall ex- 
pire on June 30, 2014." 

§ 2121. Establishment 

(a)(1) For the purpose of obtaining adequate 
numbers of commissioned officers on active duty 
who are qualified (A) in the various health pro- 
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fessions or (B) health professional with spe- 
cific skills to assist in providing mental health 
care to members of the armed forces, the Sec- 
retary of each military department, under regu- 
lations prescribed by the Secretary of Defense, 
may establish and maintain a health professions 
scholarship and financial assistance program for 
his department. 

(2) Under the program of a military depart- 
ment, the Secretary of that military depart- 
ment shall allocate a portion of the total num- 
ber of scholarships to members of the program 
described in paragraph (1)(B) for the purpose of 
assisting such members to pursue a degree at 
the masters and doctoral level in any of the fol- 
lowing disciplines: 

(A) Social work. 

(B) Clinical psychology. 

(C) Psychiatry. 

(D) Other disciplines that contribute to men- 
tal health care programs in that military de- 
partment. 

(b) The program shall consist of courses of 
study and specialized training in designated 
health professions, with obligatory periods of 
military training. 

(c) (1) Persons participating in the program 
shall be commissioned officers in reserve compo- 
nents of the armed forces. Members pursuing a 
course of study shall serve on active duty in pay 
grade O-l with full pay and allowances of that 
grade for a period of 45 days during each year of 
participation in the program. Members pursuing 
specialized training shall serve on active duty in 
a pay grade commensurate with their edu- 
cational level, as determined by appointment 
under section 12207 of this title, with full pay 
and allowances of that grade for a period of 14 
days during each year of participation in the 
program. They shall be detailed as students at 
accredited civilian institutions, located in the 
United States or Puerto Rico, for the purpose of 
acquiring knowledge or training in a designated 
health profession. In addition, members of the 
program shall, under regulations prescribed by 
the Secretary of Defense, receive military and 
professional training and instruction. 

(2) If a member of the uniformed services se- 
lected to participate in the program as a medi- 
cal student has prior active service in a pay 
grade and with years of service credited for pay 
that would entitle the member, if the member 
remained in the former grade, to a rate of basic 
pay in excess of the rate of basic pay for regular 
officers in the grade of second lieutenant or en- 
sign, the member shall be paid basic pay based 
on the former grade and years of service cred- 
ited for pay. The amount of such basic pay for 
the member shall be increased on January 1 of 
each year by the percentage by which basic pay 
is increased on average on that date for that 
year, and the member shall continue to receive 
basic pay based on the former grade and years of 
service until the date, whether occurring before 
or after the conclusion of such participation, on 
which the basic pay for the member in the mem- 
ber's actual grade and years of service credited 
for pay exceeds the amount of basic pay to 
which the member is entitled based on the mem- 
ber's former grade and years of service. 

(d) Except when serving on active duty pursu- 
ant to subsection (c), a member of the program 



shall be entitled to a stipend at a monthly rate 
established by the Secretary of Defense, but not 
to exceed a total of $30,000 per year. The maxi- 
mum annual amount of the stipend shall be in- 
creased annually by the Secretary of Defense ef- 
fective on July 1 of each year by an amount 
(rounded to the next highest multiple of $1) 
equal to — 

(1) the amount of such stipend (as previously 
adjusted (if at all)), multiplied by 

(2) the overall percentage of the adjustment 
(if such adjustment is an increase) in the rates 
of basic pay for members of the uniformed 
services made effective for the fiscal year in 
which the school year ends. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 717; amended Pub. L. 96-107, title VIII, 
§ 804(a), Nov. 9, 1979, 93 Stat. 812; Pub. L. 98-94, 
title IX, § 935(a), Sept. 24, 1983, 97 Stat. 652; Pub. 
L. 101-189, div. A, title VII, § 725(b), Nov. 29, 1989, 
103 Stat. 1479; Pub. L. 101-510, div. A, title XIV, 
§1484(k)(7), Nov. 5, 1990, 104 Stat. 1719; Pub. L. 
104-106, div. A, title XV, §1501(c)(22), Feb. 10, 
1996, 110 Stat. 499; Pub. L. 109-364, div. A, title V, 
§ 538(a), Oct. 17, 2006, 120 Stat. 2209; Pub. L. 
110-181, div. A, title V, § 524(b), Jan. 28, 2008, 122 
Stat. 103; Pub. L. 111-84, div. A, title V, § 524(a), 
Oct. 28, 2009, 123 Stat. 2285.) 

Amendments 

2009 — Subsec. (a). Pub. L. 111-84 designated existing 
provisions as par. (1), substituted "(A) in the various 
health professions or (B) as a health professional with 
specific skills to assist in providing mental health care 
to members of the armed forces" for "in the various 
health professions", and added par. (2). 

2008 — Subsec. (c). Pub. L. 110-181 designated existing 
provisions as par. (1) and added par. (2). 

2006— Subsec. (d). Pub. L. 109-364, in introductory pro- 
visions, substituted "at a monthly rate established by 
the Secretary of Defense, but not to exceed a total of 
$30,000 per year" for "at the rate of $579 per month" and 
"The maximum annual amount of the stipend" for 
"That rate". 

1996— Subsec. (c). Pub. L. 104-106 substituted "section 
12207" for "section 3353, 5600, or 8353". 

1990— Subsec. (c). Pub. L. 101-510 substituted "sec- 
tion" for "sections" in third sentence. 

1989— Subsec. (a). Pub. L. 101-189, § 725(b)(1), sub- 
stituted "scholarship and financial assistance pro- 
gram" for "scholarship program". 

Subsec. (b). Pub. L. 101-189, § 725(b)(2), substituted 
"study and specialized training" for "study". 

Subsec. (c). Pub. L. 101-189, § 725(b)(3), substituted 
"pursuing a course of study" for "of the program" and 
inserted after second sentence "Members pursuing spe- 
cialized training shall serve on active duty in a pay 
grade commensurate with their educational level, as 
determined by appointment under sections 3353, 5600, or 
8353 of this title, with full pay and allowances of that 
grade for a period of 14 days during each year of partici- 
pation in the program." 

1983 — Subsec. (d). Pub. L. 98-94 amended subsec. (d) 
generally, substituting "a stipend at the rate of $579 
per month" for "a stipend at the rate in effect under 
paragraph (1)(B) of section 751(g) of the Public Health 
Service Act (42 U.S.C. 294t(g)) for students in the Na- 
tional Health Service Corps Scholarship program" and 
inserting provision relating to an annual increase in 
the rate by the Secretary of Defense effective on July 
1 of each year. 

1979— Subsec. (d). Pub. L. 96-107 substituted provi- 
sions relating to entitlement to a stipend at the rate in 
effect for students in the National Health Services 
Corps Scholarship program, for provisions authorizing 
a stipend at the rate of $400 per month. 
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Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 538(d), Oct. 17, 2006, 
120 Stat. 2210, provided that: 

"(1) In general. — The amendments made by this sec- 
tion [amending this section and section 2127 of this 
title] shall take effect on October 1, 2006. 

"(2) Prohibition on adjustments. — The adjustments 
required by the second sentence of subsection (d) of sec- 
tion 2121 of title 10, United States Code, and the second 
sentence of subsection (e) of section 2127 of such title to 
be made in 2007 shall not be made." 

Effective Date of 1996 Amendment 

Section 1501(c)(22) of Pub. L. 104-106 provided that the 
amendment made by that section is effective on the ef- 
fective date specified in section 1691(b)(1) of Pub. L. 
103-337, set out as a note under section 10001 of this 
title. 

Effective Date of 1983 Amendment 

Section 935(b) of Pub. L. 98-94 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect on October 1, 1983." 

Effective Date of 1979 Amendment 

Section 804(c) of Pub. L. 96-107 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 313 of Title 37, Pay and Allowances of 
the Uniformed Services] shall take effect on October 1, 
1979." 

Members of Reserve Components; Specialized 
Training Assistance in the Health Professions 

Pub. L. 99-145, title VI, §672(a)-(h), (j), Nov. 8, 1985, 99 
Stat. 663, 664, effective Oct. 1, 1985, related to establish- 
ment and maintenance of program to provide financial 
assistance to persons engaged in specialized training in 
health professions who agree to incur Selective Reserve 
obligation of 3 years for each year for which financial 
assistance is provided, prior to repeal by Pub. L. 
100-180, div. A, title VII, § 711(c)(1), (e)(1), Dec. 4, 1987, 
101 Stat. 1111, effective Dec. 4, 1987, subject to a savings 
provision, see below. 

Pub. L. 100-180, div. A, title VII, § 711(c)(2), Dec. 4, 
1987, 101 Stat. 1111, provided that: "The repeal of sec- 
tion 672 of the Department of Defense Authorization 
Act, 1986 [section 672 of Pub. L. 99-145, see above], by 
paragraph (1) does not affect an agreement entered into 
under that section before such repeal, and the provi- 
sions of such section as in effect before such repeal 
shall continue to apply with respect to such agree- 
ment." 

§ 2122. Eligibility for participation 

(a) To be eligible for participation as a mem- 
ber of the program, a person must be a citizen of 
the United States and must — 

(1) be accepted for admission to, or enrolled 
in, an institution in a course of study or se- 
lected to receive specialized training; 

(2) sign an agreement that unless sooner sep- 
arated he will — 

(A) complete the educational phase of the 
program; 

(B) accept an appropriate reappointment 
or designation within his military service, if 
tendered, based upon his health profession, 
following satisfactory completion of the pro- 
gram; 

(C) participate in the intern program of his 
service if selected for such participation; 

(D) participate in the residency program of 
his service, if selected, or be released from 
active duty for the period required to under- 
go civilian residency if selected for such 
training; and 



(E) because of his sincere motivation and 
dedication to a career in the uniformed serv- 
ices, participate in military training while 
he is in the program, under regulations pre- 
scribed by the Secretary of Defense; and 

(3) meet the requirements for appointment 
as a commissioned officer. 

(b) The Secretary of Defense may require, as 
part of the agreement under subsection (a)(2), 
that a person must agree to accept, if offered, 
residency training in a health profession skill 
which has been designated by the Secretary as a 
critically needed wartime skill. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 717; amended Pub. L. 100-180, div. A, title 
VII, § 712(a), Dec. 4, 1987, 101 Stat. 1112; Pub. L. 
101-189, div. A, title VII, § 725(c), Nov. 29, 1989, 103 
Stat. 1479.) 

Amendments 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted 
"study or selected to receive specialized training" for 
"study, as that term is defined in section 2120(3) of this 
title". 

1987 — Pub. L. 100-180 designated existing provisions as 
subsec. (a) and added subsec. (b). 

§ 2123. Members of the program: active duty obli- 
gation; failure to complete training; release 
from program 

(a) A member of the program incurs an active 
duty obligation. The amount of his obligation 
shall be determined under regulations prescribed 
by the Secretary of Defense, but those regula- 
tions may not provide for a period of obligation 
of less than one year for each year of participa- 
tion in the program. 

(b) A period of time spent in military intern or 
residency training shall not be creditable in sat- 
isfying an active duty obligation imposed by 
this section. 

(c) A member of the program who, under regu- 
lations prescribed by the Secretary of Defense, 
is dropped from the program for deficiency in 
conduct or studies, or for other reasons, may be 
required to perform active duty in an appro- 
priate military capacity in accordance with the 
active duty obligation imposed by this section. 

(d) The Secretary of a military department, 
under regulations prescribed by the Secretary of 
Defense, may relieve a member of the program 
who is dropped from the program from an active 
duty obligation imposed by this section, but 
such relief shall not relieve him from any mili- 
tary obligation imposed by any other law. 

(e) (1) A member of the program who is relieved 
of the member's active duty obligation under 
this subchapter before the completion of that 
active duty obligation may be given, with or 
without the consent of the member, any of the 
following alternative obligations, as determined 
by the Secretary of the military department 
concerned: 

(A) A service obligation in another armed 
force for a period of time not less than the 
member's remaining active duty service obli- 
gation. 

(B) A service obligation in a component of 
the Selected Reserve for a period not less than 
twice as long as the member's remaining ac- 
tive duty service obligation. 
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(C) Repayment to the Secretary of Defense 
of a percentage of the total cost incurred by 
the Secretary under this subchapter on behalf 
of the member pursuant to the repayment pro- 
visions of section 303a(e) of title 37. 

(2) In addition to the alternative obligations 
specified in paragraph (1), if the member is re- 
lieved of an active duty obligation by reason of 
the separation of the member because of a phys- 
ical disability, the Secretary of the military de- 
partment concerned may give the member a 
service obligation as a civilian employee em- 
ployed as a health care professional in a facility 
of the uniformed services for a period of time 
equal to the member's remaining active duty 
service obligation. 

(3) The Secretary of Defense shall prescribe 
regulations describing the manner in which an 
alternative obligation may be given under this 
subsection. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 718; amended Pub. L. 96-513, title V, 
§511(67), Dec. 12, 1980, 94 Stat. 2926; Pub. L. 
100-180, div. A, title VII, § 711(a)(2), Dec. 4, 1987, 
101 Stat. 1108; Pub. L. 101-597, title IV, § 401(b), 
Nov. 16, 1990, 104 Stat. 3035; Pub. L. 104-201, div. 
A, title VII, § 741(a), Sept. 23, 1996, 110 Stat. 2599; 
Pub. L. 109-163, div. A, title VI, § 687(c)(5), Jan. 6, 
2006, 119 Stat. 3334.) 

Amendments 

2006— Subsec. (e)(1)(C). Pub. L. 109-163 substituted 
"pursuant to the repayment provisions of section 
303a(e) of title 37." for "equal to the percentage of the 
member's total active duty service obligation being re- 
lieved, plus interest." 

1996 — Subsec. (e). Pub. L. 104-201 amended subsec. (e) 
generally. Prior to amendment, subsec. (e) read as fol- 
lows: "Any member of the program relieved of his ac- 
tive duty obligation under this subchapter before the 
completion of such obligation may, under regulations 
prescribed by the Secretary of Defense, be assigned to 
a health professional shortage area designated by the 
Secretary of Health and Human Services for a period 
equal to the period of obligation from which he was re- 
lieved." 

1990— Subsec. (e). Pub. L. 101-597 substituted "a 
health professional shortage area" for "an area of 
health manpower shortage". 

1987— Subsec. (e). Pub. L. 100-180 substituted "sub- 
chapter" for "chapter". 

1980— Subsec. (e). Pub. L. 96-513 substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 applicable with re- 
spect to individuals who first become members of 
Armed Forces Health Professions Scholarship and Fi- 
nancial Assistance program or students of Uniformed 
Services University of the Health Sciences on or after 
Oct. 1, 1996, see section 741(c) of Pub. L. 104-201, set out 
as a note under section 2114 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 



Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Transition Provisions 

Section 741(d)(1) of Pub. L. 104-201 provided that: "In 
the case of any member of the Armed Forces Health 
Professions Scholarship and Financial Assistance pro- 
gram who, as of October 1, 1996, is serving an active 
duty obligation under the program or is incurring an 
active duty obligation as a participant in the program, 
and who is subsequently relieved of the active duty ob- 
ligation before the completion of the obligation, the al- 
ternative obligations authorized by the amendment 
made by subsection (a) [amending this section] may be 
used by the Secretary of the military department con- 
cerned with the agreement of the member." 

§2124. Members of the program: numbers ap- 
pointed 

(a) Authorized Number of Members of the 
Program. — The number of persons who may be 
designated as members of the program for train- 
ing in each health profession shall be as pre- 
scribed by the Secretary of Defense, except that 
the total number of persons so designated may 
not, at any time, exceed 6,300. 

(b) Mental Health Professionals.— Of the 
number of persons designated as members of the 
program at any time, 300 may be members of the 
program described in section 2121(a)(1)(B) of this 
title. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 718; amended Pub. L. 99-145, title VI, 
§672(i), Nov. 8, 1985, 99 Stat. 664; Pub. L. 100-180, 
div. A, title VII, §§ 711(a)(2), 712(b)(1), Dec. 4, 1987, 
101 Stat. 1108, 1112; Pub. L. 101-189, div. A, title 
VII, § 725(g), Nov. 29, 1989, 103 Stat. 1480; Pub. L. 
102-190, div. A, title VII, §717, Dec. 5, 1991, 105 
Stat. 1404; Pub. L. 111-84, div. A, title V, § 524(b), 
Oct. 28, 2009, 123 Stat. 2285.) 

Amendments 

2009 — Pub. L. 111-84 designated existing provisions as 
subsec. (a), inserted heading, substituted "6,300" for 
"6,000", and added subsec. (b). 

1991— Pub. L. 102-190 substituted "except that the 
total number of persons so designated may not, at any 
time, exceed 6,000." for "except that — 

"(1) the total number of persons so designated in all 
of the programs authorized by this subchapter shall 
not, at any time, exceed 6,000; and 

"(2) after September 30, 1991, of the total number of 
persons so designated, at least 2,500 shall be persons — 
"(A) who are in the final two years of their course 
of study; and 

"(B) who have agreed to accept, if offered, resi- 
dency training in a health profession skill which 
has been designated by the Secretary as a critically 
needed wartime skill." 
1989— Par. (2). Pub. L. 101-189 inserted "after Septem- 
ber 30, 1991," after "(2)". 

1987— Pub. L. 100-180, §712(b)(l), substituted "except 
that — " and pars. (1) and (2) for "except that the total 
number of persons so designated in all of the programs 
authorized by this subchapter shall not, at any time, 
exceed 6 000 " 

Pub. L. 100-180, § 711(a)(2), substituted "subchapter" 
for "chapter". 
1985— Pub. L. 99-145 substituted "6,000" for "5,000". 

Effective Date of 1987 Amendment 

Section 712(b)(2) provided that: "The amendment 
made by paragraph (1) [amending this section] shall 
take effect on October 1, 1989." 

Effective Date of 1985 Amendment 

Section 672(j) of Pub. L. 99-145, which provided that 
amendment made by that section was to take effect on 
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Oct. 1, 1985, was repealed by Pub. L. 100-180, § 711(c)(1), 
(e)(1), eff. Dec. 4, 1987. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 99-145, title VI, §672(1), Nov. 8, 1985, 99 
Stat. 664, cited as a credit to this section, was repealed 
by Pub. L. 100-180, § 711(c)(1), (e)(1), eff. Dec. 4, 1987. 

§2125. Members of the program: exclusion from 
authorized strengths 

Notwithstanding any other provision of law, 
members of the program shall not be counted 
against any prescribed military strengths. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 718.) 

§ 2126. Members of the program: service credit 

(a) Service Not Creditable. — Except as pro- 
vided in subsection (b), service performed while 
a member of the program shall not be counted — 

(1) in determining eligibility for retirement 
other than by reason of a physical disability 
incurred while on active duty as a member of 
the program; or 

(2) in computing years of service creditable 
under section 205 of title 37. 

(b) Service Creditable for Certain Pur- 
poses. — (1) The Secretary concerned may au- 
thorize service performed by a member of the 
program in pursuit of a course of study under 
this subchapter to be counted in accordance 
with this subsection if the member — 

(A) completes the course of study; 

(B) completes the active duty obligation im- 
posed under section 2123(a) of this title; and 

(C) possesses a specialty designated by the 
Secretary concerned as critically needed in 
wartime. 

(2) Service credited under paragraph (1) counts 
only for the award of retirement points for com- 
putation of years of service under section 12732 
of this title and for computation of retired pay 
under section 12733 of this title. 

(3) The number of points credited to a member 
under paragraph (1) for a year of participation in 
a course of study is 50. The points shall be cred- 
ited to the member for one of the years of that 
participation at the end of each year after the 
completion of the course of study that the mem- 
ber serves in the Selected Reserve and is cred- 
ited under section 12732(a)(2) of this title with at 
least 50 points. The points credited for the par- 
ticipation shall be recorded in the member's 
records as having been earned in the year of the 
participation in the course of study. 

(4) Service may not be counted under para- 
graph (1) for more than four years of participa- 
tion in a course of study as a member of the pro- 
gram. 

(5) A member of the Selected Reserve may be 
considered to be in an active status while pursu- 
ing a course of study under this subchapter only 
for purposes of sections 12732(a) and 12733(3) of 
this title. 

(6) A member is not entitled to any retro- 
active award of, or increase in, pay or allow- 
ances under title 37 by reason of an award of 
service credit under paragraph (1). 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 718; amended Pub. L. 96-513, title V, 



§501(22), Dec. 12, 1980, 94 Stat. 2908; Pub. L. 
104-201, div. A, title V, § 543(a), Sept. 23, 1996, 110 
Stat. 2521; Pub. L. 106-65, div. A, title V, §544, 
Oct. 5, 1999, 113 Stat. 608.) 

Amendments 

1999— Subsec. (b)(2). Pub. L. 106-65, §544(1), added par. 
(2) and struck out former par. (2) which read as follows: 
"Service credited under paragraph (1) counts only for 
the following purposes: 

"(A) Award of retirement points for computation of 

years of service under section 12732 of this title and 

for computation of retired pay under section 12733 of 

this title. 

"(B) Computation of years of service creditable 
under section 205 of title 37." 

Subsec. (b)(3). Pub. L. 106-65, §544(1), added par. (3) 
and struck out former par. (3) which read as follows: 
"For purposes of paragraph (2)(A), a member may be 
credited In accordance with paragraph (1) with not 
more than 50 points for each year of participation In a 
course of study that the member satisfactorily com- 
pletes as a member of the program." 

Subsec. (b)(5), (6). Pub. L. 106-65, §544(2), (3), added 
par. (5) and redesignated former par. (5) as (6). 

1996 — Pub. L. 104-201 designated existing provisions as 
subsec. (a), inserted heading, substituted "Except as 
provided in subsection (b), service performed" for 
"Service performed", and added subsec. (b). 

1980— CI. (2). Pub. L. 96-513 struck out ", other than 
subsection (a)(7) and (8)," after "section 205". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§2127. Scholarships and financial assistance: 
payments 

(a) The Secretary of Defense may provide for 
the payment of all educational expenses in- 
curred by a member of the program, including 
tuition, fees, books, and laboratory expenses. 
Such payments, however, shall be limited to 
those educational expenses normally incurred 
by students at the institution and in the health 
profession concerned who are not members of 
the program. 

(b) The Secretary of Defense may contract 
with an accredited civilian educational institu- 
tion for the payment of tuition and other edu- 
cational expenses of members of the program 
authorized by this subchapter. Payment to such 
institutions may be made without regard to sub- 
sections (a) and (b) of section 3324 of title 31. 

(c) Payments made under subsection (b) shall 
not cover any expenses other than those covered 
by subsection (a). 

(d) When the Secretary of Defense determines, 
under regulations prescribed by the Secretary of 
Health and Human Services, that an accredited 
civilian educational institution has increased its 
total enrollment for the sole purpose of accept- 
ing members of the program covered by this sub- 
chapter, he may provide under a contract with 
such an institution for additional payments to 
cover the portion of the increased costs of the 
additional enrollment which are not covered by 
the institution's normal tuition and fees. 

(e) A person participating as a member of the 
program in specialized training shall be paid an 
annual grant in an amount not to exceed $45,000 
in addition to the stipend under section 2121(d) 
of this title. The maximum amount of the grant 
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shall be increased annually by the Secretary of 
Defense, effective July 1 of each year, in the 
same manner as provided for stipends. 

(Added Pub. L. 92-426, §2(a), Sept. 21, 1972, 86 
Stat. 718; amended Pub. L. 96-513, title V, 
§511(67), Dec. 12, 1980, 94 Stat. 2926; Pub. L. 
97-258, § 3(b)(3), Sept. 13, 1982, 96 Stat. 1063; Pub. 
L. 98-525, title XIV, §1405(56)(A), Oct. 19, 1984, 98 
Stat. 2626; Pub. L. 100-180, div. A, title VII, 
§ 711(a)(2), Dec. 4, 1987, 101 Stat. 1108; Pub. L. 
101-189, div. A, title VII, § 725(d)(1), (2), Nov. 29, 
1989, 103 Stat. 1479; Pub. L. 109-364, div. A, title 
V, § 538(b), Oct. 17, 2006, 120 Stat. 2209; Pub. L. 
111-84, div. A, title X, § 1073(a)(19), Oct. 28, 2009, 
123 Stat. 2473.) 

Prior Provisions 

Prior sections 2128 to 2130 were renumbered sections 
16201 to 16203 of this title, respectively. 

Amendments 

2009— Subsec. (e). Pub. L. 111-84 struck out "of after 
"an annual grant". 

2006— Subsec. (e). Pub. L. 109-364 substituted "in an 
amount not to exceed $45,000" for "$15,000" and "The 
maximum amount" for "The amount". 

1989— Pub. L. 101-189, § 725(d)(2), substituted "Scholar- 
ships and financial assistance" for "Contracts for 
scholarships" in section catchline. 

Subsec. (e). Pub. L. 101-189, § 725(d)(1), added subsec. 
(e). 

1987— Subsecs. (b), (d). Pub. L. 100-180 substituted 
"subchapter" for "chapter". 

1984— Subsec. (b). Pub. L. 98-525 substituted "sub- 
sections (a) and (b) of section 3324" for "section 3324(a) 
and (b)". 

1982 — Subsec. (b). Pub. L. 97-258 substituted "section 
3324(a) and (b) of title 31" for "section 3648 of the Re- 
vised Statutes (31 U.S.C. 529)". 

1980— Subsec. (d). Pub. L. 96-513 substituted "Sec- 
retary of Health and Human Services" for "Secretary 
of Health, Education, and Welfare". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2006, 
except that adjustments required by the second sen- 
tence of subsec. (e) of this section to be made in 2007 
shall not be made, see section 538(d) of Pub. L. 109-364, 
set out as a note under section 2121 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Reports on Implementation and on Success of 
Financial Assistance Program 

Section 725(e) of Pub. L. 101-189 directed Secretary of 
Defense, not later than Mar. 1, 1990, to submit to Con- 
gress a report describing the manner in which the new 
authority provided by such section 725 (amending 10 
U.S.C. 2120 to 2122, 2124, and 2127) was implemented. 

Section 725(f) of Pub. L. 101-189 directed Secretary of 
Defense, not later than Mar. 1, 1991, to submit to Con- 
gress a report evaluating the success of the financial 
assistance program established by such section 725 and 
describing the number of participants in the program 
receiving specialized training payments under 10 U.S.C. 
2127(e) and the projected number of officers to be 
gained, by specialty, as a result of the program for each 
military department. 

§2128. Accession bonus for members of the pro- 
gram 

(a) Availability of Bonus.— The Secretary of 
Defense may offer a person who enters into an 



agreement under section 2122(a)(2) of this title 
an accession bonus of not more than $20,000 as 
part of the agreement. 

(b) Relation to Other Payments. — An acces- 
sion bonus paid a person under this section is in 
addition to any other amounts payable to the 
person under this subchapter. 

(c) Repayment. — A person who receives an ac- 
cession bonus under this section, but fails to 
comply with the agreement under section 
2122(a)(2) of this title or to commence or com- 
plete the active duty obligation imposed by sec- 
tion 2123 of this title, shall be subject to the re- 
payment provisions of section 303a(e) of title 37. 

(Added Pub. L. 110-181, div. A, title VI, § 623(a), 
Jan. 28, 2008, 122 Stat. 152.) 

Effective Date 

Pub. L. 110-181, div. A, title VI, § 623(c), Jan. 28, 2008, 
122 Stat. 152, provided that: "The amendment made by 
subsection (a) [enacting this section] shall apply with 
respect to agreements entered into under section 
2122(a)(2) of title 10, United States Code, on or after the 
date of the enactment of this Act [Jan. 28, 2008]." 

SUBCHAPTER II— NURSE OFFICER 
CANDIDATE ACCESSION PROGRAM 

Sec. 

2130a. Financial assistance: nurse officer can- 
didates. 

Prior Provisions 

A prior subchapter II heading and analysis consisting 
of items 2128 to 2130 was repealed and sections 2128 to 
2130 of this title were renumbered sections 16201 to 16203 
of this title, respectively, by Pub. L. 103-337, div. A, 
title XVI, §1663(c)(2)-(4)(A), (7)(B), Oct. 5, 1994, 108 Stat. 
3007, 3008. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1663(c)(7)(C), 
Oct. 5, 1994, 108 Stat. 3008, redesignated subchapter III 
of this chapter as this subchapter. 

1991— Pub. L. 101-189, div. A, title VII, § 707(a), Nov. 29, 
1989, 103 Stat. 1474, added subchapter heading and item 
2130a. 

§ 2130a. Financial assistance: nurse officer can- 
didates 

(a) Bonus Authorized.— (1) A person described 
in subsection (b) who, during the period begin- 
ning on November 29, 1989, and ending on Decem- 
ber 31, 2012, executes a written agreement in ac- 
cordance with subsection (c) to accept an ap- 
pointment as a nurse officer may, upon the ac- 
ceptance of the agreement by the Secretary con- 
cerned, be paid an accession bonus of not more 
than $20,000. The bonus shall be paid in periodic 
installments, as determined by the Secretary 
concerned at the time the agreement is accept- 
ed, except that the first installment may not ex- 
ceed $10,000. 

(2) In addition to the accession bonus payable 
under paragraph (1), a person selected under 
such paragraph shall be entitled to a monthly 
stipend in an amount not to exceed the stipend 
rate in effect under section 2121(d) of this title 
for each month the individual is enrolled as a 
full-time student in an accredited baccalaureate 
degree program in nursing at a civilian edu- 
cational institution by the Secretary selecting 
the person. The continuation bonus may be paid 
for not more than 24 months. 
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(b) Eligible Students. — A person eligible to 
enter into an agreement under subsection (a) is 
a person who — 

(1) is enrolled as a full-time student in an ac- 
credited baccalaureate degree program in 
nursing at a civilian educational institution 
that does not have a Senior Reserve Officers' 
Training Corps program established under sec- 
tion 2102 of this title by the Secretary select- 
ing the person or that has a Senior Reserve Of- 
ficers' Training Corps program for which the 
student is ineligible; 

(2) has completed the second year of an ac- 
credited baccalaureate degree program in 
nursing and has more than 6 months of aca- 
demic work remaining before graduation; and 

(3) meets the qualifications for appointment 
as an officer of a reserve component of the 
Army, Navy, or Air Force as set forth in sec- 
tion 12201 of this title or, in the case of the 
Public Health Service, section 207 of the Pub- 
lic Health Service Act (42 U.S.C. 209) and the 
regulations of the Secretary concerned. 

(c) Required Agreement. — The agreement re- 
ferred to in subsection (a) shall provide that the 
person executing the agreement agrees to the 
following: 

(1) That the person will complete the nurs- 
ing degree program described in subsection 
(b)(1). 

(2) That, upon acceptance of the agreement 
by the Secretary concerned, the person will 
enlist in a reserve component of an armed 
force. 

(3) That the person will accept an appoint- 
ment as an officer in the Nurse Corps of the 
Army or the Navy or as an officer designated 
as a nurse officer in the Air Force or commis- 
sioned corps of the Public Health Service, as 
the case may be, upon graduation from the 
nursing degree program. 

(4) That the person will serve on active duty 
as such an officer — 

(A) for a period of 4 years in the case of a 
person whose agreement was accepted by the 
Secretary concerned during that person's 
fourth year of the nursing degree program; 
or 

(B) for a period of 5 years in the case of a 
person whose agreement was accepted by the 
Secretary concerned during that person's 
third year of the nursing degree program. 

(d) Repayment. — A person who does not com- 
plete a nursing degree program in which the per- 
son is enrolled in accordance with the agree- 
ment entered into under subsection (a), or hav- 
ing completed the nursing degree program, does 
not become an officer in the Nurse Corps of the 
Army or the Navy or an officer designated as a 
nurse officer of the Air Force or commissioned 
corps of the Public Health Service or does not 
complete the period of obligated active service 
required under the agreement, shall be subject 
to the repayment provisions of section 303a(e) of 
title 37. 

(e) Regulations. — The Secretaries concerned 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 101-189, div. A, title VII, § 707(a), 
Nov. 29, 1989, 103 Stat. 1474; amended Pub. L. 



101-510, div. A, title VI, § 613(c), title XIV, 
§ 1484(d)(1), Nov. 5, 1990, 104 Stat. 1577, 1716; Pub. 
L. 102-190, div. A, title VI, § 612(c)(1), Dec. 5, 1991, 
105 Stat. 1376; Pub. L. 102-484, div. A, title VI, 
§ 612(h), Oct. 23, 1992, 106 Stat. 2421; Pub. L. 

103- 160, div. A, title VI, § 611(a), Nov. 30, 1993, 107 
Stat. 1679; Pub. L. 103-337, div. A, title VI, 
§ 612(a), Oct. 5, 1994, 108 Stat. 2783; Pub. L. 

104- 106, div. A, title VI, § 612(a), title XV, 
§1501(c)(23), Feb. 10, 1996, 110 Stat. 359, 499; Pub. 
L. 104-201, div. A, title VI, § 612(a), Sept. 23, 1996, 
110 Stat. 2543; Pub. L. 105-85, div. A, title VI, 
§ 612(a), Nov. 18, 1997, 111 Stat. 1786; Pub. L. 

105- 261, div. A, title VI, § 612(a), Oct. 17, 1998, 112 
Stat. 2039; Pub. L. 106-65, div. A, title VI, § 612(a), 
Oct. 5, 1999, 113 Stat. 650; Pub. L. 106-398, §1 [[div. 
A], title VI, § 622(a)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-151; Pub. L. 107-107, div. A, title V, §538, 
title VI, § 612(a), Dec. 28, 2001, 115 Stat. 1107, 1135; 
Pub. L. 107-314, div. A, title VI, §§ 612(a), 615(h), 
Dec. 2, 2002, 116 Stat. 2567, 2569; Pub. L. 108-136, 
div. A, title VI, §612(a), Nov. 24, 2003, 117 Stat. 
1501; Pub. L. 108-375, div. A, title VI, § 612(a), Oct. 
28, 2004, 118 Stat. 1947; Pub. L. 109-163, div. A, 
title VI, §§ 622(a), 687(c)(6), Jan. 6, 2006, 119 Stat. 
3294, 3334; Pub. L. 109-364, div. A, title VI, 
§ 612(a), Oct. 17, 2006, 120 Stat. 2248; Pub. L. 
110-181, div. A, title VI, § 612(a), Jan. 28, 2008, 122 
Stat. 148; Pub. L. 110-417, [div. A], title VI, 
§§ 612(a), 616(a), (b), Oct. 14, 2008, 122 Stat. 4484, 
4486; Pub. L. 111-84, div. A, title VI, § 612(a)(1), 
title X, § 1073(c)(3), Oct. 28, 2009, 123 Stat. 2353, 
2474; Pub. L. 111-383, div. A, title VI, § 612(a)(1), 
title X, §1075(b)(28), Jan. 7, 2011, 124 Stat. 4236, 
4370; Pub. L. 112-81, div. A, title VI, § 612(a)(1), 
Dec. 31, 2011, 125 Stat. 1449.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 112-81 substituted "De- 
cember 31, 2012" for "December 31, 2011". 

Pub. L. 111-383, §612(a)(l), substituted "December 31, 
2011" for "December 31, 2010". 

Subsec. (b)(1). Pub. L. 111-383, §1075(b)(28), substituted 
"Training- Corps program" for "Training Program" in 
two places. 

2009— Subsec. (a)(1). Pub. L. 111-84, § 612(a)(1), sub- 
stituted "December 31, 2010" for "December 31, 2009". 

Subsec. (a)(2). Pub. L. 111-84, § 1073(c)(3), made tech- 
nical amendment to directory language of Pub. L. 
110-417, § 616(b). See 2008 Amendment note below. 

2008— Subsec. (a)(1). Pub. L. 110-417, § 616(a), sub- 
stituted "$20,000" for "$10,000" and "$10,000" for 
"$5,000". 

Pub. L. 110-417, §612(a), substituted "December 31, 
2009" for "December 31, 2008". 

Pub. L. 110-181 substituted "December 31, 2008" for 
"December 31, 2007". 

Subsec. (a)(2). Pub. L. 110-417, §616(b), as amended by 
Pub. L. 111-84, § 1073(c)(3), substituted "in an amount 
not to exceed the stipend rate in effect under section 
2121(d) of this title" for "of not more than $1,000". 

2006— Subsec. (a)(1). Pub. L. 109-364 substituted "De- 
cember 31, 2007" for "December 31, 2006". 

Pub. L. 109-163, §622(a), substituted "December 31, 
2006" for "December 31, 2005". 

Subsec. (d). Pub. L. 109-163, § 687(c)(6), amended head- 
ing and text of subsec. (d) generally. Prior to amend- 
ment, text related to persons required to refund acces- 
sion bonuses or stipends in par. (1), treatment of a re- 
imbursement obligation as a debt owed to the United 
States in par. (2), and the effect of a discharge in bank- 
ruptcy in par. (3). 

2004— Subsec. (a)(1). Pub. L. 108-375 substituted "De- 
cember 31, 2005" for "December 31, 2004". 

2003— Subsec. (a)(1). Pub. L. 108-136 substituted "De- 
cember 31, 2004" for "December 31, 2003". 
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2002— Subsec. (a)(1). Pub. L. 107-314 substituted "De- 
cember 31, 2003" for "December 31, 2002" and "$10,000" 
for "$5,000" in first sentence and "$5,000" for "$2,500" in 
second sentence. 

Subsec. (a)(2). Pub. L. 107-314, § 615(h)(2), substituted 
"$1,000" for "$500". 

2001— Subsec. (a)(1). Pub. L. 107-107, § 612(a), sub- 
stituted "December 31, 2002" for "December 31, 2001". 

Subsec. (a)(2). Pub. L. 107-107, §538(1), struck out 
"that does not have a Senior Reserve Officers' Training- 
Program established under section 2102 of this title" 
after "civilian educational Institution". 

Subsec. (b)(1). Pub. L. 107-107, §538(2), inserted "or 
that has a Senior Reserve Officers' Training Program 
for which the student Is ineligible" before semicolon at 
end. 

2000— Subsec. (a)(1). Pub. L. 106-398 substituted "De- 
cember 31, 2001" for "December 31, 2000". 

1999— Subsec. (a)(1). Pub. L. 106-65 substituted "De- 
cember 31, 2000" for "December 31, 1999". 

1998— Subsec. (a)(1). Pub. L. 105-261 substituted "De- 
cember 31, 1999" for "September 30, 1999". 

1997— Subsec. (a)(1). Pub. L. 105-85 substituted "Sep- 
tember 30, 1999" for "September 30, 1998". 

1996— Subsec. (a)(1). Pub. L. 104-201 substituted "Sep- 
tember 30, 1998" for "September 30, 1997". 

Pub. L. 104-106, §612(a), substituted "September 30, 
1997" for "September 30, 1996". 

Subsec. (b)(3). Pub. L. 104-106, § 1501(c)(23), substituted 
"section 12201" for "section 591". 

1994— Subsec. (a)(1). Pub. L. 103-337 substituted "Sep- 
tember 30, 1996" for "September 30, 1995". 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted "Sep- 
tember 30, 1995" for "September 30, 1993". 

1992— Subsec. (a)(1). Pub. L. 102-484 substituted "Sep- 
tember 30, 1993" for "September 30, 1992". 

1991— Subsec. (a)(1). Pub. L. 102-190 made amendment 
identical to that made by Pub. L. 101-510, § 613(c)(1). See 
1990 Amendment note below. 

1990— Subsec. (a)(1). Pub. L. 101-510, § 1484(d)(1)(A), 
substituted "November 29, 1989," for "the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Years 1990 and 1991". 

Pub. L. 101-510, § 613(c)(1), substituted "September 30, 
1992," for "September 30, 1991,". 

Subsecs. (a)(2), (b)(1). Pub. L. 101-510, § 613(c)(2), in- 
serted "by the Secretary selecting the person" after 
"section 2102 of this title". 

Subsec. (d)(3). Pub. L. 101-510, § 1484(d)(1)(B), sub- 
stituted "November 29, 1989" for "the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Years 1990 and 1991". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(3) is effective as of Oct. 14, 2008, and as 
if Included in Pub. L. 110-417 as enacted. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if Included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, Incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Correction of Lapsed Authorities for Payment of 
Bonuses, Special Pays, and Similar Benefits for 
Members of the Uniformed Services 

Pub. L. 110-181, div. A, title VI, §610, Jan. 28, 2008, 122 
Stat. 147, provided that: 



"(a) Retroactive Effective Date for Payment Au- 
thorities. — The amendments made by sections 611, 612, 
613, and 614 [amending this section and section 16302 of 
this title and sections 301b, 302d, 302e, 302g, 302h, 302j to 
302Z, 308, 308b, 308c, 308d, 308g to 308i, 309, 312, 312b, 312c, 
323, 324, 326, 330, and 402 of Title 37, Pay and Allowances 
of the Uniformed Services] shall take effect as of De- 
cember 31, 2007. 

"(b) Ratification of Existing Contingent Agree- 
ments. — In the case of a provision of title 10 or 37, 
United States Code, amended by section 611, 612, 613, or 
614 under which an individual must enter into an agree- 
ment with the Secretary concerned for receipt of a 
bonus, special pay, or similar benefit, the Secretary 
concerned may treat any agreement entered into under 
such a provision during the period beginning on Janu- 
ary 1, 2008, and ending on the date of the enactment of 
this Act [Jan. 28, 2008] as having taken effect as of the 
date on which the agreement was signed by the individ- 
ual. 

"(c) Temporary Additional Agreement Author- 
ity. — 

"(1) Authority. — In the case of a provision of title 
10 or 37, United States Code, amended by section 611, 
612, 613, or 614 under which an individual must enter 
into an agreement with the Secretary concerned for 
receipt of a bonus, special pay, or similar benefit, the 
Secretary concerned, during the 120-day period begin- 
ning on the date of the enactment of this Act [Jan. 
28, 2008], may treat any agreement entered Into under 
such a provision by an individual described in para- 
graph (2) as having been signed by the individual dur- 
ing the period beginning on January 1, 2008, and end- 
ing on the date of the enactment of this Act. 

"(2) Covered individuals. — An individual referred 
to In paragraph (1) is an individual who would have 
met all of the qualifications for a bonus, special pay, 
or similar benefit under a provision of title 10 or 37, 
United States Code, amended by section 611, 612, 613, 
or 614 at any time during the period beginning on 
January 1, 2008, and ending on the date of the enact- 
ment of this Act, but for the fact that the statutory 
authority for the bonus, special pay, or similar bene- 
fit lapsed on December 31, 2007. 

"(d) Tax Treatment. — The payment of a bonus, spe- 
cial pay, or similar benefit under a provision of title 10 
or 37, United States Code, amended by section 611, 612, 
613, or 614 to an individual who would have been enti- 
tled to the tax treatment accorded by section 112 of the 
Internal Revenue Code of 1986 [26 U.S.C. 112] on the date 
on which the member would have otherwise earned the 
bonus, special pay, or similar benefit, but for the fact 
that the statutory authority for the bonus, special pay, 
or similar benefit lapsed on December 31, 2007, shall be 
treated as covered by such section 112. 

"(e) Retroactive Implementation of Army Refer- 
ral Bonus. — The Secretary of the Army may pay a 
bonus under section 3252 of title 10, United States Code, 
as added by section 671(a)(1), to an individual referred 
to in subsection (a)(2) of such section 3252 who made a 
referral, as described in subsection (b) of such section 
3252, to an Army recruiter during the period beginning 
on January 1, 2008, and ending on the date of the enact- 
ment of this Act [Jan. 28, 2008]. 

"(f) Secretary Concerned Defined. — In this section, 
the term 'Secretary concerned' has the meaning given 
that term in section 101(5) of title 37, United States 
Code." 

Application of Increase 

In case of amendment by section 615(h) of Pub. L. 
107-314 to increase maximum amount of special pay or 
bonus that may be paid during any 12-month period, 
amended limitation is applicable to 12-month periods 
beginning after Sept. 30, 2002, see section 615(1) of Pub. 
L. 107-314, set out as a note under section 301d of Title 
37, Pay and Allowances of the Uniformed Services. 

Coverage of Period of Lapsed Authority 

Section 611(d) of Pub. L. 103-160 provided that: 
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"(1) In the case of a person described in paragraph (2) 
who executes an agreement described in paragraph (3) 
during the 90-day period beginning on the date of the 
enactment of this Act [Nov. 30, 1993], the Secretary 
concerned may treat the agreement for purposes of the 
accession bonus, monthly stipend, or special pay au- 
thorized under the agreement as having been executed 
and accepted on the first date on which the person 
would have qualified for such an agreement had the 
amendments made by this section [amending this sec- 
tion and sections 302d and 302e of Title 37, Pay and Al- 
lowances of the Uniformed Services] taken effect on 
October 1, 1993. 

"(2) A person referred to in paragraph (1) is a person 
described in section 2130a(b) of title 10, United States 
Code, or section 302d(a)(l) or 302e(b) of title 37, United 
States Code, who, during the period beginning on Octo- 
ber 1, 1993, and ending on the date of the enactment of 
this Act, would have qualified for an agreement de- 
scribed in paragraph (3) had the amendments made by 
this section taken effect on October 1, 1993. 

"(3) An agreement referred to in this subsection is an 
agreement with the Secretary concerned that is a con- 
dition for the payment of an accession bonus and 
monthly stipend under section 2130a of title 10, United 
States Code, an accession bonus under section 302d of 
title 37, United States Code, or incentive special pay 
under section 302e of title 37, United States Code. 

"(4) For purposes of this subsection, the term 'Sec- 
retary concerned' has the meaning given that term in 
section 101(5) of title 37, United States Code." 

[For provisions relating to coverage of period of 
lapsed authority from Oct. 1, 1992, to Oct. 23, 1992, for 
payment of bonuses or other special pay under this sec- 
tion, see section 612(j)(2) of Pub. L. 102-484, set out as 
a note under section 301b of Title 37, Pay and Allow- 
ances of the Uniformed Services.] 

Accession Bonuses for Candidates Executing 
Agreements During 90-Day Period Beginning De- 
cember 5, 1991 

Section 612(c)(2) of Pub. L. 102-190 provided that: 

"(A) In the case of a person described in subparagraph 
(B) who executes an agreement under section 2130a of 
such title [10 U.S.C. 2130a] during the 90-day period be- 
ginning on the date of the enactment of this Act [Dec. 
5, 1991], the Secretary concerned may treat such agree- 
ment as having been executed and accepted for pur- 
poses of such section on the first date on which the per- 
son would have qualified for such an agreement had the 
amendment made by paragraph (1) [amending this sec- 
tion] taken effect on October 1, 1991. 

"(B) A person referred to in subparagraph (A) is a per- 
son who, during the period beginning on October 1, 1991, 
and ending on the date of the enactment of this Act, 
would have qualified for an agreement under such sec- 
tion had the amendment made by paragraph (1) taken 
effect on October 1, 1991. 

"(C) For purposes of this paragraph, the term 'Sec- 
retary concerned' has the meaning given that term in 
section 101(8) of such title [10 U.S.C. 101(8)]." 

CHAPTER 106— EDUCATIONAL ASSISTANCE 
FOR MEMBERS OF THE SELECTED RESERVE 

Sec. 

2131. Reference to chapter 1606. 
[2132 to 2137. Renumbered.] 
2138. Savings provision. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1663(b)(7), 
Oct. 5, 1994, 108 Stat. 3007, added items 2131 and 2138 and 
struck out former items 2131 to 2138. 

1984— Pub. L. 98-525, title VII, § 705(a)(1), Oct. 19, 1984, 
98 Stat. 2564, substituted "MEMBERS OF THE SE- 
LECTED RESERVE" for "ENLISTED MEMBERS OF 
THE SELECTED RESERVE OF THE READY RE- 
SERVE" in chapter heading, "Time limitation for use 



of entitlement" for "Termination of assistance; refund 
by member" in item 2133, "Termination of assistance" 
for "Reports to Congress" in item 2134, "Failure to par- 
ticipate satisfactorily; penalties" for "Termination of 
program" in item 2135, and added items 2136 to 2138. 

§ 2131. Reference to chapter 1606 

Provisions of law relating to educational as- 
sistance for members of the Selected Reserve 
under the Montgomery GI Bill program are set 
forth in chapter 1606 of this title (beginning with 
section 16131). 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1663(b)(7), Oct. 5, 1994, 108 Stat. 3007.) 

Prior Provisions 

Prior section 2131 was renumbered section 16131 of 
this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

[§ 2132. Renumbered § 16132] 

[§ 2133. Renumbered § 16133] 

[§ 2134. Renumbered § 16134] 

[§ 2135. Renumbered § 16135] 

[§ 2136. Renumbered § 16136] 

[§ 2137. Renumbered § 16137] 

§ 2138. Savings provision 

A member who entered into an agreement 
under this chapter before July 1, 1985, shall con- 
tinue to be eligible for educational assistance in 
accordance with the terms of such agreement 
and of this chapter as in effect before such date. 

(Added Pub. L. 98-525, title VII, § 705(a)(1), Oct. 
19, 1984, 98 Stat. 2567.) 

Effective Date 

Section effective July 1, 1985, applicable only to 
members of the Armed Forces who qualify for edu- 
cational assistance under this chapter on or after such 
date, see section 705(b) of Pub. L. 98-525, set out as an 
Effective Date of 1984 Amendment note under section 
16131 of this title. 

CHAPTER 106A— EDUCATIONAL ASSISTANCE 
FOR PERSONS ENLISTING FOR ACTD7E 
DUTY 

See. 

2141. Educational assistance program: establish- 

ment. 

2142. Educational assistance program: eligibility. 

2143. Educational assistance: amount. 

2144. Subsistence allowance. 

2145. Adjustments of amount of educational assist- 

ance and of subsistence allowance. 

2146. Right of member upon subsequent reenlist- 

ment to lump-sum payment in lieu of edu- 
cational assistance. 

2147. Right of member after reenlisting to transfer 

entitlement to spouse or dependent chil- 
dren. 

2148. Duration of entitlement. 

2149. Applications for educational assistance. 

Amendments 

2004— Pub. L. 108-375, div. A, title V, § 532(a)(1), Oct. 
28, 2004, 118 Stat. 1896, renumbered chapter 107 of this 
title as this chapter. 
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§2141. Educational assistance program: estab- 
lishment 

(a) To encourage enlistments and reenlist- 
ments for service on active duty in the armed 
forces, the Secretary of each military depart- 
ment may establish a program in accordance 
with this chapter to provide educational assist- 
ance to persons enlisting or reenlisting in an 
armed force under his jurisdiction. The costs of 
any such program shall be borne by the Depart- 
ment of Defense, and a person participating in 
any such program may not be required to make 
any contribution to the program. 

(b) The Secretary of Defense shall prescribe 
regulations for the administration of this chap- 
ter. Such regulations shall take account of the 
differences among the several armed forces. 

(c) In this chapter, the term "enlistment" 
means original enlistment or reenlistment. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1111; amended Pub. L. 100-180, div. 
A, title XII, §1231(18)(A), Dec. 4, 1987, 101 Stat. 
1161; Pub. L. 100-456, div. A, title XII, §1233(k)(l), 
Sept. 29, 1988, 102 Stat. 2058.) 

Amendments 

1988— Subsec. (c). Pub. L. 100-456 inserted "the term" 
after "In this chapter,". 

1987— Pub. L. 100-180, which directed that subsec. (c) 
be amended by inserting "the term" after "In this sec- 
tion,", could not be executed because that phrase did 
not appear. See 1988 Amendment note above. 

Repayment op Loans for Service in the Armed 
Forces; Authorization, Criteria, Etc. 

Section 902 of Pub. L. 96-342, as amended by Pub. L. 

97- 86, title IV, §406, Dec. 1, 1981, 95 Stat. 1106; Pub. L. 

98- 94, title X, §1034, Sept. 24, 1983, 97 Stat. 672; Pub. L. 
98-525, title VII, §709, Oct. 19, 1984, 98 Stat. 2572, pro- 
vided that the Secretary of Defense could repay any 
loan made, insured, or guaranteed under part B of the 
Higher Education Act of 1965, or any loan made under 
part E of that Act, after Oct. 1, 1975, and further pro- 
vided for the administration and criteria for such re- 
payment, prior to repeal by Pub. L. 99-145, title VI, 
§ 671(a)(3), Nov. 8, 1985, 99 Stat. 663. See section 2171 et 
seq. of this title. 

Educational Assistance Pilot Program; Payment 
of Monthly Contribution by Secretary; Manner, 
Scope, Etc., of Payments 

Section 903 of Pub. L. 96-342 provided that: 

"(a)(1) As a means of encouraging enlistments and re- 
enlistments in the Armed Forces, the Secretary of De- 
fense, on behalf of any person who enlists or reenlists 
in the Armed Forces after September 30, 1980, and be- 
fore October 1, 1981, and who elects or has elected to 
participate in the Post-Vietnam Era Veterans' Edu- 
cational Assistance Program provided for under chap- 
ter 32 of title 38, United States Code, may pay the 
monthly contribution otherwise deducted from the 
military pay of such person. No deduction may be made 
under section 1622 [now 3222] of title 38, United States 
Code, from the military pay of any person for any 
month to the extent that the contribution otherwise 
required to be made by such person under such section 
for such month is paid by the Secretary of Defense. 

"(2) No payment may be made under this section on 
behalf of any person for any month before the month in 
which such person enlisted or reenlisted in the Armed 
Forces or for any month before October 1980. 

"(b) The amount paid by the Secretary of Defense 
under this section on behalf of any person shall be de- 
posited to the credit of such person in the Post- Viet- 
nam Era Veterans Education Account established 



under section 1622(a) [now 3222(a)] of title 38, United 
States Code. 

"(c)(1) Except as provided in paragraph (2), the provi- 
sions of chapter 32 of title 38, United States Code, shall 
be applicable to payments made by the Secretary of 
Defense under this section. 

"(2) Notwithstanding the provisions of section 
1631(a)(4) [now 3231(a)(4)] of title 38, United States Code, 
the Secretary of Defense, in the case of any person who 
enlists or reenlists in the Armed Forces or any officer 
who is ordered to active duty with the Armed Forces 
after September 30, 1980, and before October 1, 1981, or 
whose active duty obligation with the Armed Forces is 
extended after September 30, 1980, and before October 1, 
1981, and who is a participant in the educational assist- 
ance program described in subsection (a), may make 
monthly payments out of the Post-Vietnam Era Veter- 
ans Education Account to the spouse or child of such 
person to assist such spouse or child in the pursuit of 
a program of education. Payments under this sub- 
section may be made to the spouse or child of a person 
participating in such educational assistance program 
only upon the request of such person and only for such 
period of time as may be specified by such person. The 
total amount paid under this subsection in the case of 
any spouse or child may not exceed the amount cred- 
ited to such person in the Post- Vietnam Era Veterans 
Education Account. 

"(d)(1) The authority conferred on the Secretary of 
Defense under this section shall be used by the Sec- 
retary only for the purpose of encouraging persons who 
possess critical military specialties (as determined by 
the Secretary of Defense) to enter or to remain in the 
Armed Forces. 

"(2) Except as otherwise provided in this section, the 
Secretary of Defense may offer the benefits of this sec- 
tion to persons eligible therefor for such period as the 
Secretary determines necessary or appropriate to 
achieve the purpose of this section. 

"(f) As used in this section: 
"(1) The term 'program of education' shall have the 

same meaning as provided in chapter 32 of title 38, 

United States Code. 

"(2) The term 'child' shall have the same meaning 

as provided in section 101(4) of title 38, United States 

Code. 

"(3) The term Armed Forces' means the Army, 
Navy, Air Force, and Marine Corps." 

Authorization of Appropriations; Allocation of 
Amounts 

Section 904 of Pub. L. 96-342 provided that: 
"(a) There is hereby authorized to be appropriated to 
carry out chapter 107 of title 10, United States Code (as 
added by section 901), and sections 902 and 903 [set out 
above] a total of $75,000,000. 

"(b) The Secretary of Defense shall equitably allocate 
the amount appropriated under this section among the 
educational assistance program provided for under 
chapter 107 of title 10, United States Code (as added by 
section 901), the repayment as authorized by section 902 
[set out above] of loans made, insured, or guaranteed 
under part B of the Higher Education Act of 1965 [20 
U.S.C. 1071 et seq.] and of loans made under part E of 
such Act [20 U.S.C. 1087aa et seq.], and the educational 
assistance program provided for under section 903 [set 
out above]." 

Reports on Educational Assistance Programs; 
Submission, Contents, Etc. 

Section 905 of Pub. L. 96-342 directed Secretary of De- 
fense to submit to Congress, quarterly for fiscal year 
1981, a report on the implementation and operation of 
the educational assistance program provided for under 
chapter 107 of this title and of the programs provided 
for under sections 902 and 903 of Pub. L. 96-342, set out 
above, and to also submit, not later than Dec. 31, 1981, 
a report on the extent to which the educational assist- 
ance program provided for under chapter 107 of this 
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title, the Post-Vietnam Era Veterans' Educational As- 
sistance Program provided for under chapter 32 of title 
38, and the prog-ram established under section 902 of 
Pub. L. 96-342 have encouraged persons to enter or re- 
main in the Armed Forces. 

§2142. Educational assistance program: eligi- 
bility 

(a) (1) A program of educational assistance es- 
tablished under this chapter shall provide that 
any person enlisting- or reenlisting in an armed 
force under the jurisdiction of the Secretary of 
the military department concerned who meets 
the eligibility requirements established by the 
Secretary in accordance with subsection (b) 
shall, subject to paragraph (3), become entitled 
to educational assistance under section 2143 of 
this title at the time of such enlistment. 

(2) The period of educational assistance to 
which such a person becomes entitled is one 
standard academic year (or the equivalent) for 
each year of the enlistment of such person, up to 
a maximum of four years. However, if the person 
is discharged or otherwise released from active 
duty after completing two years of the term of 
such enlistment but before completing the full 
term of such enlistment (or before completing 
four years of such term, in the case of an enlist- 
ment of more than four years), then the period 
of educational assistance to which the person is 
entitled is one standard academic year (or the 
equivalent) for each year of active service of 
such person during such term. For the purposes 
of the preceding sentence, a portion of a year of 
active service shall be rounded to the nearest 
month and shall be prorated to a standard aca- 
demic year. 

(3) (A) A member who is discharged or other- 
wise released from active duty before complet- 
ing two years of active service of an enlistment 
which is the basis for entitlement to educational 
assistance under this chapter or who is dis- 
charged or otherwise released from active duty 
under other than honorable conditions is not en- 
titled to educational assistance under this chap- 
ter. 

(B) Entitlement to educational assistance 
under this chapter may not be used until a mem- 
ber has completed two years of active service of 
the enlistment which is the basis for entitle- 
ment to such educational assistance. 

(b) In establishing requirements for eligibility 
for an educational assistance program under 
this chapter, the Secretary concerned shall 
limit eligibility to persons who — 

(1) enlist or reenlist for service on active 
duty as a member of the Army, Navy, Air 
Force, or Marine Corps after September 30, 
1980, and before October 1, 1981; 

(2) are graduates from a secondary school; 
and 

(3) meet such other requirements as the Sec- 
retary may consider appropriate for the pur- 
poses of this chapter and the needs of the 
armed forces. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1111.) 

§ 2143. Educational assistance: amount 

(a) Subject to subsection (b), an educational 
assistance program established under section 



2141 of this title shall provide for payment by 
the Secretary concerned of educational expenses 
incurred for instruction at an accredited institu- 
tion by a person entitled to such assistance 
under this chapter. Expenses for which payment 
may be made under this section include tuition, 
fees, books, laboratory fees, and shop fees for 
consumable materials used as part of classroom 
or laboratory instruction. Payments under this 
section shall be limited to those educational ex- 
penses normally incurred by students at the in- 
stitution involved. 

(b) (1) The Secretary concerned shall establish 
the amount of educational assistance for a 
standard academic year (or the equivalent) to 
which a person becomes entitled under this 
chapter at the time of an enlistment described 
in section 2142 of this title. Depending on the 
needs of the service, different amounts may be 
established for different categories of persons or 
enlistments. The amount of educational assist- 
ance to which any person is entitled shall be ad- 
justed in accordance with section 2145 of this 
title. 

(2) The amount of educational assistance 
which may be provided to any person for a 
standard academic year (or the equivalent) may 
not exceed $1,200, adjusted in accordance with 
section 2145 of this title. 

(c) In this section, the term "accredited insti- 
tution" means a civilian college or university or 
a trade, technical, or vocational school in the 
United States (including the District of Colum- 
bia, the Commonwealth of Puerto Rico, Guam, 
and the Virgin Islands) that provides education 
at the postsecondary level and that is accredited 
by a nationally recognized accrediting agency or 
association or by an accrediting agency or asso- 
ciation recognized by the Secretary of Edu- 
cation. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1112; amended Pub. L. 100-180, div. 
A, title XII, §1231(18)(A), Dec. 4, 1987, 101 Stat. 
1161.) 

Amendments 

1987— Subsec. (c). Pub. L. 100-180 inserted "the term" 
after "In this section,". 

§ 2144. Subsistence allowance 

(a) Subject to subsection (b), a person entitled 
to educational assistance under this chapter is 
entitled to receive a monthly subsistence allow- 
ance during any period for which educational as- 
sistance is provided such person. The amount of 
a subsistence allowance under this section is 
$300 per month, adjusted in accordance with sec- 
tion 2145 of this title, in the case of a person pur- 
suing a course of instruction on a full-time basis 
and is one-half of such amount (as so adjusted) 
in the case of a person pursuing a course of in- 
struction on less than a full-time basis. 

(b) The number of months for which a subsist- 
ence allowance may be provided to any person 
under this section is computed on the basis of 
nine months for each standard academic year of 
educational assistance to which such person is 
entitled. 

(c) For purposes of subsection (a), a person 
shall be considered to be pursuing a course of in- 



Page 1071 



TITLE 10— ARMED FORCES 



§2147 



struotion on a full-time basis if the person is en- 
rolled in twelve or more semester hours of in- 
struction (or the equivalent, as determined by- 
Secretary concerned). 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1112.) 

§2145. Adjustments of amount of educational as- 
sistance and of subsistence allowance 

(a) Once each year, the Secretary of Defense 
shall adjust the amount of educational assist- 
ance which may be provided to any person in 
any standard academic year under section 2143 
of this title, and the amount of the subsistence 
allowance authorized under section 2144 of this 
title for pursuit of a course of instruction on a 
full-time basis, in a manner consistent with the 
change over the preceding twelve-month period 
in the average actual cost of attendance at pub- 
lic institutions of higher education. 

(b) In this section, the term "actual cost of at- 
tendance" has the meaning given the term "cost 
of attendance" by section 472 of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1087ZZ). 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1113; amended Pub. L. 100-180, div. 
A, title XII, §1231(18)(A), Dec. 4, 1987, 101 Stat. 
1161; Pub. L. 103-35, title II, § 201(c)(2), May 31, 
1993, 107 Stat. 98.) 

Amendments 

1993— Subsec. (b). Pub. L. 103-35 substituted "has the 
meaning- given the term 'cost of attendance' by section 
472 of the Higher Education Act of 1965 (20 U.S.C. 
1087ZZ)" for "means the actual cost of attendance as de- 
termined by the Secretary of Education pursuant to 
section 411(a)(2)(B)(iv) of the Higher Education Act of 
1965 (20 U.S.C. 1070a(a)(2)(B)(iv))". 

1987— Subsec. (b). Pub. L. 100-180 inserted "the term" 
after "In this section,". 

§2146. Right of member upon subsequent reen- 
listment to lump-sum payment in lieu of edu- 
cational assistance 

(a) A member who is entitled to educational 
assistance under this chapter and who reenlists 
at the end of the enlistment which established 
such entitlement may, at the time of such reen- 
listment, elect to receive a lump-sum payment 
computed under subsection (b) in lieu of receiv- 
ing such educational assistance. An election to 
receive such a lump-sum payment is irrevocable. 

(b) The amount of a lump-sum payment under 
subsection (a) is 60 percent of the sum of — 

(1) the product of (A) the rate for edu- 
cational assistance under section 2143(b) of 
this title applicable to such member which is 
in effect at the time of such reenlistment, and 
(B) the number of standard academic years of 
entitlement of such member to such assist- 
ance; and 

(2) the product of (A) the rate for the sub- 
sistence allowance authorized under section 
2144 of this title for pursuit of a course of in- 
struction on a full-time basis at the time of 
such reenlistment, and (B) the number of 
months of entitlement of such member to such 
allowance. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1113.) 



§2147. Right of member after reenlisting to 
transfer entitlement to spouse or dependent 
children 

(a) (1)(A) A person who is entitled to edu- 
cational assistance under section 2142 of this 
title and who reenlisted in an armed force at 
any time after the end of the enlistment which 
established such entitlement may at any time 
after such reenlistment elect to transfer all or 
any part of such entitlement to the spouse or de- 
pendent child of such person. 

(B) The Secretary of the Navy may authorize 
a member of the Navy or Marine Corps who is 
entitled to educational assistance under section 
2142 of this title and whose enlistment that es- 
tablished such entitlement was the member's 
second reenlistment as a member of the armed 
forces to transfer all or part of such entitlement 
to the spouse or dependent child of such member 
after the completion of four years of active serv- 
ice of that second reenlistment if that reenlist- 
ment was for a period of at least six years. 

(C) A transfer under this paragraph may be re- 
voked at any time by the person making the 
transfer. 

(2) If a person described in paragraph (1) dies 
before making an election authorized by such 
paragraph but has never made an election not to 
transfer such entitlement, any unused entitle- 
ment of such person shall be automatically 
transferred to such person's surviving spouse or 
(if there is no eligible surviving spouse) to such 
person's dependent children. A surviving spouse 
to whom entitlement to educational assistance 
is transferred under this paragraph may elect to 
transfer such entitlement to the dependent chil- 
dren of the person whose service established 
such entitlement. 

(3) Any transfer of entitlement under this sub- 
section shall be made in accordance with regula- 
tions prescribed by the Secretary of the military 
department concerned. 

(b) A spouse or surviving spouse or a depend- 
ent child to whom entitlement is transferred 
under subsection (a) is entitled to educational 
assistance under this chapter in the same man- 
ner and at the same rate as the person from 
whom the entitlement was transferred. 

(c) The total amount of educational assistance 
available to a person entitled to educational as- 
sistance under section 2142 of this title and to 
the person's spouse, surviving spouse, and de- 
pendent children is the amount of educational 
assistance to which the person is entitled. If 
more than one person is being provided edu- 
cational assistance for the same period by virtue 
of the entitlement of the same person, the sub- 
sistence allowance authorized by section 2144 of 
this title shall be divided in such manner as the 
person may specify or (if the person fails to 
specify) as the Secretary concerned may pre- 
scribe. 

(d) In this section: 

(1) The term "dependent child" has the 
meaning given the term "dependent" in sec- 
tion 1072(2)(D) of this title. 

(2) The term "surviving spouse" means a 
widow or widower who is not remarried. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1113; amended Pub. L. 97-22, 
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§ 10(b)(3), July 10, 1981, 95 Stat. 137; Pub. L. 
99-145, title VI, §673, Nov. 8, 1985, 99 Stat. 664; 
Pub. L. 100-180, div. A, title XII, §1231(17), Dec. 4, 
1987, 101 Stat. 1161.) 

Amendments 

1987— Subsec. (d)(1), (2). Pub. L. 100-180 Inserted "The 
term" after each par. designation and revised first word 
in quotes in each par. to make initial letter of such 
word lowercase. 

1985 — Subsec. (a)(1). Pub. L. 99-145 designated existing 
first sentence as subpar. (A), added subpar. (B), and in- 
corporated existing second sentence as subpar. (C). 

1981— Subsec. (d)(1). Pub. L. 97-22 substituted "section 
1072(2)(D) of this title" for "section 1072(2)(E) of this 
title". 

Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

§ 2148. Duration of entitlement 

The entitlement of any person to educational 
assistance under this chapter expires at the end 
of the ten-year period beginning on the date of 
the retirement or discharge or other separation 
from active duty of the person upon whose serv- 
ice such entitlement is based. In the case of a 
member entitled to educational assistance under 
this chapter who dies while on active duty and 
whose entitlement is transferred to a spouse or 
dependent child, such entitlement expires at the 
end of the ten-year period beginning on the date 
of such member's death. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1114.) 

§ 2149. Applications for educational assistance 

To receive educational assistance benefits 
under this chapter, a person entitled to such as- 
sistance under section 2142 or 2147 of this title 
shall submit an application for such assistance 
to the Secretary concerned in such form and 
manner as the Secretary concerned may pre- 
scribe. 

(Added Pub. L. 96-342, title IX, § 901(a), Sept. 8, 
1980, 94 Stat. 1114.) 

CHAPTER 107— PROFESSIONAL MILITARY 
EDUCATION 



Sec. 




2151. 


Definitions. 


2152. 


Joint professional military education: gen- 




eral requirements. 


2153. 


Capstone course: newly selected general and 




flag officers. 


2154. 


Joint professional military education: three- 




phase approach. 


2155. 


Joint professional military education Phase 




II program of instruction. 


2156. 


Joint Forces Staff College: duration of prin- 




cipal course of instruction. 


2157. 


Annual report to Congress. 



Prior Provisions 

A prior chapter 107 was renumbered chapter 106A of 
this title. 



Amendments 

2006— Pub. L. 109-364, div. A, title X, §1071(a)(12), (13), 
Oct. 17, 2006, 120 Stat. 2399, substituted "Joint profes- 



sional" for "Professional" in item 2152 and "Phase" for 
"phase" in item 2155. 

§ 2151. Definitions 

(a) Joint Professional Military Edu- 
cation. — Joint professional military education 
consists of the rigorous and thorough instruc- 
tion and examination of officers of the armed 
forces in an environment designed to promote a 
theoretical and practical in-depth understanding 
of joint matters and, specifically, of the subject 
matter covered. The subject matter to be cov- 
ered by joint professional military education 
shall include at least the following: 

(1) National Military Strategy. 

(2) Joint planning at all levels of war. 

(3) Joint doctrine. 

(4) Joint command and control. 

(5) Joint force and joint requirements devel- 
opment. 

(b) Other Definitions. — In this chapter: 

(1) The term "senior level service school" 
means any of the following: 

(A) The Army War College. 

(B) The College of Naval Warfare. 

(C) The Air War College. 

(D) The Marine Corps War College. 

(2) The term "intermediate level service 
school" means any of the following: 

(A) The United States Army Command and 
General Staff College. 

(B) The College of Naval Command and 
Staff. 

(C) The Air Command and Staff College. 

(D) The Marine Corps Command and Staff 
College. 

(3) The term "joint intermediate level 
school" includes the National Defense Intel- 
ligence College. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1897; amended Pub. L. 
112-81, div. A, title V, § 552(a)(2), Dec. 31, 2011, 125 
Stat. 1412.) 

Amendments 
2011— Subsec. (b)(3). Pub. L. 112-81 added par. (3). 

§ 2152. Joint professional military education: 
general requirements 

(a) In General. — The Secretary of Defense 
shall implement a comprehensive framework for 
the joint professional military education of offi- 
cers, including officers nominated under section 
661 of this title for the joint specialty. 

(b) Joint Military Education Schools.— The 
Secretary of Defense, with the advice and assist- 
ance of the Chairman of the Joint Chiefs of 
Staff, shall periodically review and revise the 
curriculum of each school of the National De- 
fense University (and of any other joint profes- 
sional military education school) to enhance the 
education and training of officers in joint mat- 
ters. The Secretary shall require such schools to 
maintain rigorous standards for the military 
education of officers with the joint specialty. 

(c) Other Professional Military Education 
Schools. — The Secretary of Defense shall re- 
quire that each Department of Defense school 
concerned with professional military education 
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periodically review and revise its curriculum for 
senior and intermediate grade officers in order 
to strengthen the focus on — 

(1) joint matters; and 

(2) preparing officers for joint duty assign- 
ments. 

(Added and amended Pub. L. 108-375, div. A, title 
V, § 532(a)(2), (b), Oct. 28, 2004, 118 Stat. 1897, 
1900.) 

Codification 

Subsecs. (b) and (c) of section 663 of this title, which 
were transferred to this section by Pub. L. 108-375, 
§ 532(b), were based on Pub. L. 99-433, title IV, § 401(a), 
Oct. 1, 1986, 100 Stat. 1027. 

Amendments 

2004— Subsecs. (b), (c). Pub. L. 108-375, § 532(b), trans- 
ferred subsecs. (b) and (c) of section 663 of this title to 
end of this section. See Codification note above. 

§2153. Capstone course: newly selected general 
and flag officers 

(a) Requirement. — Each officer selected for 
promotion to the grade of brigadier general or, 
in the case of the Navy, rear admiral (lower 
half) shall be required, after such selection, to 
attend a military education course designed spe- 
cifically to prepare new general and flag officers 
to work with the other armed forces. 

(b) Waiver Authority.— (1) Subject to para- 
graph (2), the Secretary of Defense may waive 
subsection (a) — 

(A) in the case of an officer whose imme- 
diately previous assignment was in a joint 
duty assignment and who is thoroughly famil- 
iar with joint matters; 

(B) when necessary for the good of the serv- 
ice; 

(C) in the case of an officer whose proposed 
selection for promotion is based primarily 
upon scientific and technical qualifications for 
which joint requirements do not exist (as de- 
termined under regulations prescribed under 
section 619(e)(4) 1 of this title); and 

(D) in the case of a medical officer, dental 
officer, veterinary officer, medical service offi- 
cer, nurse, biomedical science officer, or chap- 
lain. 

(2) The authority of the Secretary of Defense 
to grant a waiver under paragraph (1) may only 
be delegated to the Deputy Secretary of Defense, 
an Under Secretary of Defense, or an Assistant 
Secretary of Defense. Such a waiver may be 
granted only on a case-by-case basis in the case 
of an individual officer. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1897.) 

References in Text 

Section 619(e)(4) of this title, referred to in subsec. 
(b)(1)(C), was repealed by Pub. L. 103-160, div. A, title 
IX, § 931(b), Nov. 30, 1993, 107 Stat. 1734. See section 
619a(f) of this title. 

§2154. Joint professional military education: 
three-phase approach 

(a) Three-Phase Approach. — The Secretary of 
Defense shall implement a three-phase approach 



iSee References in Text note below. 



to joint professional military education, as fol- 
lows: 

(1) There shall be a course of instruction, 
designated and certified by the Secretary of 
Defense with the advice and assistance of the 
Chairman of the Joint Chiefs of Staff as Phase 

I instruction, consisting of all the elements of 
a joint professional military education (as 
specified in section 2151(a) of this title), in ad- 
dition to the principal curriculum taught to 
all officers at an intermediate level service 
school or at a joint intermediate level school. 

(2) There shall be a course of instruction, 
designated and certified by the Secretary of 
Defense with the advice and assistance of the 
Chairman of the Joint Chiefs of Staff as Phase 

II instruction, consisting of a joint profes- 
sional military education curriculum taught 
in residence at — 

(A) the Joint Forces Staff College; or 

(B) a senior level service school that has 
been designated and certified by the Sec- 
retary of Defense as a joint professional 
military education institution. 

(3) There shall be a course of instruction, 
designated and certified by the Secretary of 
Defense with the advice and assistance of the 
Chairman of the Joint Chiefs of Staff as the 
Capstone course, for officers selected for pro- 
motion to the grade of brigadier general or, in 
the case of the Navy, rear admiral (lower half) 
and offered in accordance with section 2153 of 
this title. 

(b) Sequenced Approach.— The Secretary 
shall require the sequencing of joint professional 
military education so that the standard se- 
quence of assignments for such education re- 
quires an officer to complete Phase I instruction 
before proceeding to Phase II instruction, as 
provided in section 2155(a) of this title. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1898; amended Pub. L. 
112-81, div. A, title V, § 552(a)(1), Dec. 31, 2011, 125 
Stat. 1412.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 112-81 inserted "or at a 
joint intermediate level school" before period at end. 

§2155. Joint professional military education 
Phase II program of instruction 

(a) Prerequisite op Completion of Joint Pro- 
fessional Military Education Phase I Pro- 
gram of Instruction.— (1) After September 30, 
2009, an officer of the armed forces may not be 
accepted for, or assigned to, a program of in- 
struction designated by the Secretary of Defense 
as joint professional military education Phase II 
unless the officer has successfully completed a 
program of instruction designated by the Sec- 
retary of Defense as joint professional military 
education Phase I. 

(2) The Chairman of the Joint Chiefs of Staff 
may grant exceptions to the requirement under 
paragraph (1). Such an exception may be granted 
only on a case-by-case basis under exceptional 
circumstances, as determined by the Chairman. 
An officer selected to receive such an exception 
shall have knowledge of joint matters and other 
aspects of the Phase I curriculum that, to the 



§2156 



TITLE 10— ARMED FORCES 



Page 1074 



satisfaction of the Chairman, qualifies the offi- 
cer to meet the minimum requirements estab- 
lished for entry into Phase II instruction with- 
out first completing Phase I instruction. The 
number of officers selected to attend an offering 
of the principal course of instruction at the 
Joint Forces Staff College or a senior level serv- 
ice school designated by the Secretary of De- 
fense as a joint professional military education 
institution who have not completed Phase I in- 
struction should comprise no more than 10 per- 
cent of the total number of officers selected. 

(b) Phase II Requirements. — The Secretary 
shall require that the curriculum for Phase II 
joint professional military education at any 
school — 

(1) focus on developing joint operational ex- 
pertise and perspectives and honing joint war- 
fighting skills; and 

(2) be structured — 

(A) so as to adequately prepare students to 
perform effectively in an assignment to a 
joint, multiservice organization; and 

(B) so that students progress from a basic 
knowledge of joint matters learned in Phase 
I instruction to the level of expertise nec- 
essary for successful performance in the 
joint arena. 

(c) Curriculum Content. — In addition to the 
subjects specified in section 2151(a) of this title, 
the curriculum for Phase II joint professional 
military education shall include the following: 

(1) National security strategy. 

(2) Theater strategy and campaigning. 

(3) Joint planning processes and systems. 

(4) Joint, interagency, and multinational ca- 
pabilities and the integration of those capa- 
bilities. 

(d) Student Ratio; Faculty Ratio. — Not later 
than September 30, 2009, for courses of instruc- 
tion in a Phase II program of instruction that is 
offered at senior level service school that has 
been designated by the Secretary of Defense as 
a joint professional military education institu- 
tion — 

(1) the percentage of students enrolled in 
any such course who are officers of the armed 
force that administers the school may not ex- 
ceed 60 percent, with the remaining services 
proportionally represented; and 

(2) of the faculty at the school who are ac- 
tive-duty officers who provide instruction in 
such courses, the percentage who are officers 
of the armed force that administers the school 
may not exceed 60 percent, with the remaining 
services proportionally represented. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1898; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(13), (14), Oct. 17, 
2006, 120 Stat. 2399.) 

Amendments 

2006— Pub. L. 109-364, § 1071(a)(13), substituted 
"Phase" for "phase" in section catchline. 

Subsec. (a). Pub. L. 109-364, §1071(a)(14), inserted 
"Phase" after "Education" in heading. 

Pilot Program on JPME Phase II on Other Than 
In-Residence Basis 

Pub. L. 112-81, div. A, title V, § 552(b), Dec. 31, 2011, 125 
Stat. 1412, provided that: 



"(1) Pilot program authorized. — The Secretary of 
Defense may carry out a pilot program to assess the 
feasibility and advisability of offering a program of in- 
struction for Phase II joint professional military edu- 
cation (JPME II) on an other than in-residence basis. 

"(2) Location. — The pilot program authorized by this 
subsection shall be carried out at the headquarters of 
not more than two combatant commands selected by 
the Secretary for purposes of the pilot program. 

"(3) Program op instruction. — The program of in- 
struction offered under the pilot program authorized by 
this subsection shall meet the requirements of section 
2155 of title 10, United States Code. 

"(4) Report. — Not later than one year before comple- 
tion of the pilot program authorized by this subsection, 
the Secretary shall submit to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives a report on the pilot program. The report 
shall include the following: 

"(A) The number of students enrolled at each loca- 
tion under the pilot program. 

"(B) The number of students who successfully com- 
pleted the program of instruction under the pilot pro- 
gram and were awarded credit for Phase II joint pro- 
fessional military education. 

"(C) The assessment of the Secretary regarding the 
feasibility and advisability of expanding the pilot 
program to the headquarters of additional combatant 
commands, or of making the pilot program perma- 
nent, and a statement of the legislative or adminis- 
trative actions required to implement such assess- 
ment. 

"(5) Sunset. — The authority in this subsection to 
carry out the pilot program shall expire on the date 
that is five years after the date of the enactment of 
this Act [Dec. 31, 2011]." 

§2156. Joint Forces Staff College: duration of 
principal course of instruction 

(a) Duration. — The duration of the principal 
course of instruction offered at the Joint Forces 
Staff College may not be less than 10 weeks of 
resident instruction. 

(b) Definition. — In this section, the term 
"principal course of instruction" means any 
course of instruction offered at the Joint Forces 
Staff College as Phase II joint professional mili- 
tary education. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1900.) 

§ 2157. Annual report to Congress 

The Secretary of Defense shall include in the 
annual report of the Secretary to Congress 
under section 113(c) of this title, for the period 
covered by the report, the following information 
(which shall be shown for the Department of De- 
fense as a whole and separately for the Army, 
Navy, Air Force, and Marine Corps and each re- 
serve component): 

(1) The number of officers who successfully 
completed a joint professional military edu- 
cation Phase II course and were not selected 
for promotion. 

(2) The number of officer students and fac- 
ulty members assigned by each service to the 
professional military schools of the other serv- 
ices and to the joint schools. 

(Added Pub. L. 108-375, div. A, title V, § 532(a)(2), 
Oct. 28, 2004, 118 Stat. 1900; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(15), Oct. 17, 2006, 
120 Stat. 2399.) 

Amendments 

2006— Par. (1). Pub. L. 109-364 substituted "Phase" for 
"phase". 
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CHAPTER 108— DEPARTMENT OF DEFENSE 
SCHOOLS 

Sec. 

2161. Degree granting authority for National De- 

fense Intelligence College. 

2162. Preparation of budget requests for operation 

of professional military education schools. 

2163. Degree granting authority for National De- 

fense University. 

2164. Department of Defense domestic dependent 

elementary and secondary schools. 

2165. National Defense University: component in- 

stitutions. 

2166. Western Hemisphere Institute for Security 

Cooperation. 

2167. National Defense University: admission of 

private sector civilians to professional mili- 
tary education program. 
2167a. Defense Cyber Investigations Training Acad- 
emy: admission of private sector civilians 
to receive instruction. 

2168. Defense Language Institute Foreign Lan- 

guage Center: degree of Associate of Arts in 
foreign language. 

2169. School of Nursing: establishment. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, § 525(a)(3)(B), title 
IX, § 901(b), Oct. 28, 2009, 123 Stat. 2286, 2423, added items 
2167a and 2169. 

2008— Pub. L. 110-417, [div. A], title V, §543(a)(2), 
(b)(2), Oct. 14, 2008, 122 Stat. 4457, 4458, added items 2161 
and 2163 and struck out former items 2161 "Joint Mili- 
tary Intelligence College: academic degrees" and 2163 
"National Defense University: master's degree pro- 
grams". 

Pub. L. 110-181, div. A, title V, § 526(b)(2), Jan. 28, 2008, 
122 Stat. 105, added item 2163 and struck out former 
item 2163 "National Defense University: master of 
science degrees". 

2006— Pub. L. 109-163, div. A, title V, § 521(b), Jan. 6, 
2006, 119 Stat. 3240, substituted "National Defense Uni- 
versity: master of science degrees" for "National De- 
fense University: masters of science in national secu- 
rity strategy and in national resource strategy" in 
item 2163. 

2001— Pub. L. 107-107, div. A, title V, §§ 528(a)(2), 531(b), 
Dec. 28, 2001, 115 Stat. 1103, 1104, added items 2167 and 
2168. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §911(c)(l)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-228, added item 2166. 

1997— Pub. L. 105-107, title V, §501(b), Nov. 20, 1997, 111 
Stat. 2262, substituted "Joint Military Intelligence Col- 
lege: academic degrees" for "Defense Intelligence 
School; master of science of strategic intelligence" in 
item 2261. 

Pub. L. 105-85, div. A, title IX, § 921(a)(2), Nov. 18, 1997, 
111 Stat. 1862, added item 2165. 

1994— Pub. L. 103-337, div. A, title III, § 351(b), Oct. 5, 
1994, 108 Stat. 2730, added item 2164. 

1993— Pub. L. 103-160, div. A, title IX, § 922(b), Nov. 30, 
1993, 107 Stat. 1731, added item 2163. 

1990— Pub. L. 101-510, div. A, title IX, § 911(b)(1), (2), 
Nov. 5, 1990, 104 Stat. 1626, substituted "DEPARTMENT 
OF DEFENSE SCHOOLS" for "GRANTING OF AD- 
VANCED DEGREES AT DEPARTMENT OF DEFENSE 
SCHOOLS" as chapter heading and added item 2162. 

Asia-Pacific Center for Security Studies: Reim- 
bursement Waiver for Personnel of Foreign Na- 
tions 

Pub. L. 107-248, title VIII, §8073, Oct. 23, 2002, 116 Stat. 
1553, provided that: "During the current fiscal year and 
hereafter, the Secretary of Defense may waive reim- 
bursement of the cost of conferences, seminars, courses 
of instruction, or similar educational activities of the 
Asia-Pacific Center for Security Studies for military 
officers and civilian officials of foreign nations if the 



Secretary determines that attendance by such person- 
nel, without reimbursement, is in the national security 
interest of the United States: Provided, That costs for 
which reimbursement is waived pursuant to this sec- 
tion shall be paid from appropriations available for the 
Asia-Pacific Center." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 107-117, div. A, title VIII, §8081, Jan. 10, 2002, 
115 Stat. 2265. 

Pub. L. 106-259, title VIII, §8080, Aug. 9, 2000, 114 Stat. 
692. 

Pub. L. 106-79, title VIII, §8085, Oct. 25, 1999, 113 Stat. 
1251. 

Pub. L. 105-262, title VIII, §8086, Oct. 17, 1998, 112 Stat. 
2318. 

Pub. L. 105-56, title VIII, §8094, Oct. 8, 1997, 111 Stat. 
1242. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8121], Sept. 30, 1996, 110 Stat. 3009-71, 3009-115. 

Regional Defense Counter-terrorism Fellowship 
Program 

Pub. L. 107-117, div. A, title VIII, §8125, Jan. 10, 2002, 
115 Stat. 2275, provided that: "In addition to amounts 
provided elsewhere in this Act [see Tables for classi- 
fication], $17,900,000 is hereby appropriated for the Sec- 
retary of Defense, to remain available until expended, 
to establish a Regional Defense Counter-terrorism Fel- 
lowship Program: Provided, That funding provided here- 
in may be used by the Secretary to fund foreign mili- 
tary officers to attend U.S. military educational insti- 
tutions and selected regional centers for non-lethal 
training: Provided further, That United States Regional 
Commanders in Chief will be the nominative authority 
for candidates and schools for attendance with joint 
staff review and approval by the Secretary of Defense: 
Provided further, That the Secretary of Defense shall es- 
tablish rules to govern the administration of this pro- 
gram." 

Attendance at Professional Military Education 
Schools by Military Personnel of the New Mem- 
ber Nations op NATO 

Pub. L. 106-65, div. A, title XII, §1223, Oct. 5, 1999, 113 
Stat. 787, provided that: 

"(a) Finding. — Congress finds that it is in the na- 
tional interest of the United States to fully integrate 
Poland, Hungary, and the Czech Republic (the new 
member nations of the North Atlantic Treaty Organiza- 
tion) into the NATO alliance as quickly as possible. 

"(b) Military Education and Training Programs. — 
The Secretary of each military department shall give 
due consideration to according a high priority to the 
attendance of military personnel of Poland, Hungary, 
and the Czech Republic at professional military edu- 
cation schools and training programs in the United 
States, including the United States Military Academy, 
the United States Naval Academy, the United States 
Air Force Academy, the National Defense University, 
the war colleges of the Armed Forces, the command 
and general staff officer courses of the Armed Forces, 
and other schools and training programs of the Armed 
Forces that admit personnel of foreign armed forces." 

Sense of Congress on Grade op Heads op Senior 
Professional Military Education Schools 

Pub. L. 103-337, div. A, title IX, §914, Oct. 5, 1994, 108 
Stat. 2829, provided that: "It is the sense of Congress 
that an officer serving in a position as the head of one 
of the senior professional military education schools of 
the Department of Defense (or of the separate military 
departments) should, while so serving, hold a grade not 
less than the grade (or its equivalent) held by the offi- 
cer serving in that position on the date of the enact- 
ment of this Act [Oct. 5, 1994]." 

Military Department Affiliation of War College 
Students 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8069], Sept. 30, 1996, 110 Stat. 3009-71, 3009-102, which 
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provided that, for resident classes entering war colleges 
after Sept. 30, 1997, Department of Defense was to re- 
quire that not less than 20 percent of total of United 
States military students at each war college was to be 
from military departments other than hosting military 
department and provided that each military depart- 
ment was to recognize attendance at sister military de- 
partment war college as equivalent of attendance at its 
own war college for promotion and advancement of per- 
sonnel, was from the Department of Defense Appropria- 
tions Act, 1997, and was not repeated in subsequent ap- 
propriations acts. Similar provisions were contained in 
the following prior appropriation acts: 

Pub. L. 104-61, title VIII, §8084, Dec. 1, 1995, 109 Stat. 
667. 

Pub. L. 103-335, title VIII, §8108A, Sept. 30, 1994, 108 
Stat. 2646. 

Authority for Military School Faculty Members 
and Students To Accept Honoraria for Certain 
Scholarly and Academic Activities 

Pub. L. 102-484, div. A, title V, §542, Oct. 23, 1992, 106 
Stat. 2413, related to conditions for and exceptions to 
authority of Department of Defense school faculty and 
students to accept honoraria for appearance, speech, or 
article published in bona fide publication, prior to re- 
peal by Pub. L. 107-314, div. A, title VI, § 653(a), Dec. 2, 
2002, 116 Stat. 2581. 

[Pub. L. 107-314, div. A, title VI, § 653(b), Dec. 2, 2002, 
116 Stat. 2581, provided that: "The repeal made by sub- 
section (a) [repealing section 542 of Pub. L. 102-484, for- 
merly set out above] shall apply with respect to appear- 
ances made, speeches presented, and articles published 
on or after October 1, 2002."] 

§2161. Degree granting authority for National 
Defense Intelligence College 

(a) Authority. — Under regulations prescribed 
by the Secretary of Defense, the President of the 
National Defense Intelligence College may, upon 
the recommendation of the faculty of the Na- 
tional Defense Intelligence College, confer ap- 
propriate degrees upon graduates who meet the 
degree requirements. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the National Defense Intelligence College 
is accredited by the appropriate civilian aca- 
demic accrediting agency or organization to 
award the degree, as determined by the Sec- 
retary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(P>) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 



retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the National Defense In- 
telligence College to award any new or existing 
degree. 

(Added Pub. L. 96-450, title IV, § 406(a), Oct. 14, 
1980, 94 Stat. 1980; amended Pub. L. 105-107, title 
V, § 501(a), Nov. 20, 1997, 111 Stat. 2261; Pub. L. 
110-417, [div. A], title V, § 543(a)(1), Oct. 14, 2008, 
122 Stat. 4456.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, section related to conferral of academic 
degrees by the Joint Military Intelligence College. 

1997— Pub. L. 105-107 substituted "Joint Military In- 
telligence College: academic degrees" for "Defense In- 
telligence School: master of science of strategic intel- 
ligence" in section catchline and amended text gener- 
ally. Prior to amendment, text read as follows: "Under 
regulations prescribed by the Secretary of Defense, the 
Commandant of the Defense Intelligence School may, 
upon recommendation by the faculty of such school, 
confer the degree of master of science of strategic in- 
telligence upon graduates of the school who have ful- 
filled the requirements for that degree." 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title V, §543(j), Oct. 14, 2008, 
122 Stat. 4465, provided that: "The amendments made 
by this section [amending this section and sections 
2163, 4314, 4321, 7048, 7101, 7102, 9314, and 9317 of this 
title] shall apply to any degree granting authority es- 
tablished, modified, or redesignated on or after the 
date of enactment of this Act [Oct. 14, 2008] for an insti- 
tution of professional military education referred to in 
such amendments." 

§2162. Preparation of budget requests for oper- 
ation of professional military education 
schools 

(a) Uniform Cost Accounting.— The Secretary 
of Defense, with the advice and assistance of the 
Chairman of the Joint Chiefs of Staff, shall pro- 
mulgate a uniform cost accounting system for 
use by the Secretaries of the military depart- 
ments in preparing budget requests for the oper- 
ation of professional military education schools. 

(b) Preparation of Budget Requests.— (1) 
Amounts requested for a fiscal year for the oper- 
ation of each professional military education 
school shall be set forth as a separate budget re- 
quest in the materials submitted by the Sec- 
retary of Defense to Congress in support of the 
budget request for the Department of Defense. 

(2) As executive agent for funding professional 
development education at the National Defense 
University, including the Joint Forces Staff Col- 
lege, the Secretary of Defense, with the advice 
of the Chairman of the Joint Chiefs of Staff, 
shall prepare the annual budget for professional 
development education operations at the Na- 
tional Defense University and set forth that re- 
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quest as a separate budget request in the mate- 
rials submitted to Congress in support of the 
budget request for the Department of Defense. 
Nothing in the preceding sentence affects poli- 
cies in effect on December 28, 2001, with respect 
to budgeting for the funding of logistical and 
base operations support for components of the 
National Defense University through the mili- 
tary departments. 

(3) The Secretary of a military department 
preparing a budget request for a professional 
military education school shall carefully con- 
sider the views of the Chairman of the Joint 
Chiefs of Staff, particularly with respect to the 
amount of the request for the operation of the 
schools of the National Defense University and 
the joint professional military education curric- 
ula of the other professional military education 
schools. 

(c) Comparison of Budget Requests. — Mate- 
rials prepared in support of the budget request 
for a professional military education school 
shall describe whether the amount requested for 
that school is comparable to the amounts re- 
quested for other professional military edu- 
cation schools, taking into consideration the 
size and activities of the schools. 

(d) Professional Military Education 
Schools. — This section applies to each of the 
following professional military education 
schools: 

(1) The National Defense University. 

(2) The Army War College. 

(3) The College of Naval Warfare. 

(4) The Air War College. 

(5) The United States Army Command and 
General Staff College. 

(6) The College of Naval Command and Staff. 

(7) The Air Command and Staff College. 

(8) The Marine Corps University. 

(Added Pub. L. 101-510, div. A, title IX, § 911(a), 
Nov. 5, 1990, 104 Stat. 1625; amended Pub. L. 
105-85, div. A, title IX, § 921(b), Nov. 18, 1997, 111 
Stat. 1862; Pub. L. 107-107, div. A, title V, § 527(b), 
Dec. 28, 2001, 115 Stat. 1102; Pub. L. 107-314, div. 
A, title X, § 1062(a)(7), Dec. 2, 2002, 116 Stat. 2650.) 

Amendments 

2002— Subsec. (b)(2). Pub. L. 107-314 substituted "De- 
cember 28, 2001," for "the date of the enactment of this 
paragraph". 

2001— Subsec. (b)(2), (3). Pub. L. 107-107 added par. (2) 
and redesignated former par. (2) as (3). 

1997— Subsec. (d). Pub. L. 105-85 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: 

"(d) Definitions. — In this section: 

"(1) The term 'professional military education 
school' means — 

"(A) the National Defense University; 

"(B) the Army War College; 

"(C) the College of Naval Warfare; 

"(D) the Air War College; 

"(E) the United States Army Command and Gen- 
eral Staff College; 

"(F) the College of Naval Command and Staff; 

"(G) the Air Command and Staff College; or 

"(H) the Marine Corps Command and Staff Col- 
lege. 

"(2) The term 'National Defense University' means 
the National War College, the Armed Forces Staff 
College, and the Industrial College of the Armed 
Forces." 



Effective Date 

Section 911(b)[(c)] of Pub. L. 101-510 provided that: 
"Section 2162 of title 10, United States Code, as added 
by subsection (a), shall apply with respect to fiscal 
years after fiscal year 1991." 

Executive Agent fob Funding Professional 
Development Education 

Pub. L. 107-107, div. A, title V, § 527(a), Dec. 28, 2001, 
115 Stat. 1101, provided that: 

"(1) Effective beginning with fiscal year 2003, the Sec- 
retary of Defense shall be the executive agent for fund- 
ing professional development education operations of 
all components of the National Defense University, in- 
cluding the Joint Forces Staff College. The Secretary 
may not delegate the Secretary's functions and respon- 
sibilities under the preceding sentence to the Secretary 
of a military department. 

"(2) Nothing in this subsection affects policies in ef- 
fect on the date of the enactment of this Act [Dec. 28, 
2001] with respect to — 

"(A) the reporting of the President of the National 
Defense University to the Chairman of the Joint 
Chiefs of Staff; or 

"(B) provision of logistical and base operations sup- 
port for components of the National Defense Univer- 
sity by the military departments." 

§2163. Degree granting authority for National 
Defense University 

(a) Authority. — Under regulations prescribed 
by the Secretary of Defense, the President of the 
National Defense University may, upon the rec- 
ommendation of the faculty of the National De- 
fense University, confer appropriate degrees 
upon graduates who meet the degree require- 
ments. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the National Defense University is ac- 
credited by the appropriate civilian academic 
accrediting agency or organization to award 
the degree, as determined by the Secretary of 
Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
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nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the National Defense 
University to award any new or existing degree. 

(Added Pub. L. 103-160, div. A, title IX, § 922(a), 
Nov. 30, 1993, 107 Stat. 1730; amended Pub. L. 

109- 163, div. A, title V, § 521(a), Jan. 6, 2006, 119 
Stat. 3239; Pub. L. 110-181, div. A, title V, § 526(a), 
(b)(1), Jan. 28, 2008, 122 Stat. 104, 105; Pub. L. 

110- 417, [div. A], title V, § 543(b)(1), Oct. 14, 2008, 
122 Stat. 4457.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, section related to conferral of master of 
science and master of arts degrees by National Defense 
University. 

Pub. L. 110-181, § 526(b)(1), substituted "National De- 
fense University: master's degree programs" for "Na- 
tional Defense University: master of science degrees" 
in section catchllne. 

Subsec. (a). Pub. L. 110-181, §526(a)(l), inserted "or 
master of arts" after "master of science". 

Subsec. (b)(4). Pub. L. 110-181, § 526(a)(2), added par. 
(4). 

2006 — Pub. L. 109-163 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: 

"(a) National War College Degree. — The President 
of the National Defense University, upon the recom- 
mendation of the faculty and commandant of the Na- 
tional War College, may confer the degree of master of 
science of national security strategy upon graduates of 
the National War College who fulfill the requirements 
for the degree. 

"(b) ICAP Degree. — The President of the National 
Defense University, upon the recommendation of the 
faculty and commandant of the Industrial College of 
the Armed Forces, may confer the degree of master of 
science of national resource strategy upon graduates of 
the Industrial College of the Armed Forces who fulfill 
the requirements for the degree. 

"(c) Regulations.— The authority provided by sub- 
sections (a) and (b) shall be exercised under regulations 
prescribed by the Secretary of Defense." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an Institution of 
professional military education referred to In such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

Pub. L. 110-181, div. A, title V, § 526(c), Jan. 28, 2008, 
122 Stat. 105, provided that: "Paragraph (4) of section 
2163(b) of title 10, United States Code, as added by sub- 
section (a) of this section, applies with respect to any 
person who becomes a graduate of the National Defense 
University on or after September 6, 2006, and fulfills the 
requirements of the program referred to in such para- 
graph (4)." 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 521(c), Jan. 6, 2006, 119 
Stat. 3240, provided that: "Paragraph (3) of section 
2163(b) of title 10, United States Code, as amended by 
subsection (a), shall take effect for degrees awarded 
after May 2005." 



§ 2164. Department of Defense domestic depend- 
ent elementary and secondary schools 

(a) Authority of Secretary. — (1) If the Sec- 
retary of Defense makes a determination that 
appropriate educational programs are not avail- 
able through a local educational agency for de- 
pendents of members of the armed forces and de- 
pendents of civilian employees of the Federal 
Government residing on a military installation 
in the United States (including territories, com- 
monwealths, and possessions of the United 
States), the Secretary may enter into arrange- 
ments to provide for the elementary or second- 
ary education of the dependents of such mem- 
bers of the armed forces and, to the extent au- 
thorized in subsection (c), the dependents of 
such civilian employees. 

(2) The Secretary may, at the discretion of the 
Secretary, permit dependents of members of the 
armed forces and, to the extent provided in sub- 
section (c), dependents of civilian employees of 
the Federal Government residing in a territory, 
commonwealth, or possession of the United 
States but not on a military installation, to en- 
roll in an educational program provided by the 
Secretary pursuant to this subsection. If a mem- 
ber of the armed forces is assigned to a remote 
location or is assigned to an unaccompanied 
tour of duty, a dependent of the member who re- 
sides, on or off a military installation, in a ter- 
ritory, commonwealth, or possession of the 
United States, as authorized by the member's 
orders, may be enrolled in an educational pro- 
gram provided by the Secretary under this sub- 
section. 

(3) (A) Under the circumstances described in 
subparagraph (B), the Secretary may, at the dis- 
cretion of the Secretary, permit a dependent of 
a member of the armed forces to enroll in an 
educational program provided by the Secretary 
pursuant to this subsection without regard to 
the requirement in paragraph (1) with respect to 
residence on a military installation. 

(B) Subparagraph (A) applies only if— 

(i) the dependents reside in temporary hous- 
ing (regardless of whether the temporary 
housing is on Federal property) — 

(I) because of the unavailability of ade- 
quate permanent living quarters on the mili- 
tary installation to which the member is as- 
signed; or 

(II) while the member is wounded, ill, or 
injured; and 

(ii) the Secretary determines that the cir- 
cumstances of such living arrangements jus- 
tify extending the enrollment authority to in- 
clude the dependents. 

(b) Factors for Secretary to Consider.— (l) 
Factors to be considered by the Secretary of De- 
fense in making a determination under sub- 
section (a) shall include the following: 

(A) The extent to which such dependents are 
eligible for free public education in the local 
Sires, adjacent to the military installation. 

(B) The extent to which the local edu- 
cational agency is able to provide an appro- 
priate educational program for such depend- 
ents. 

(2) For purposes of paragraph (1)(B), an appro- 
priate educational program is a program that, 
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as determined by the Secretary, is comparable 
to a program of free public education provided 
for children by the following local educational 
agencies: 

(A) In the case of a military installation lo- 
cated in a State (other than an installation re- 
ferred to in subparagraph (B)), local edu- 
cational agencies in the State that are similar 
to the local educational agency referred to in 
paragraph (1)(B). 

(B) In the case of a military installation 
with boundaries contiguous to two or more 
States, local educational agencies in the con- 
tiguous States that are similar to the local 
educational agency referred to in paragraph 
(D(B). 

(C) In the case of a military installation lo- 
cated in a territory, commonwealth, or posses- 
sion, the District of Columbia public schools, 
except that an educational program deter- 
mined comparable under this subparagraph 
may be considered appropriate for the pur- 
poses of paragraph (1)(B) only if the program 
is conducted in the English language. 

(c) Eligibility of Dependents of Federal 
Employees. — (1)(A) A dependent of a Federal 
employee residing in permanent living quarters 
on a military installation at any time during 
the school year may enroll in an educational 
program provided by the Secretary of Defense 
pursuant to subsection (a) for dependents resid- 
ing on such installation. 

(B) A dependent of a United States Customs 
Service employee who resides in Puerto Rico, 
but not on a military installation, may enroll in 
an educational program provided by the Sec- 
retary pursuant to subsection (a) in Puerto Rico 
in accordance with the same rules as apply to a 
dependent of a Federal employee residing in per- 
manent living quarters on a military installa- 
tion. 

(2)(A) Except as provided in subparagraphs (B) 
and (C), a dependent of a Federal employee who 
is enrolled in an educational program provided 
by the Secretary pursuant to subsection (a) and 
who is not residing on a military installation 
may be enrolled in the program for not more 
than five consecutive school years. 

(B) At the discretion of the Secretary, a de- 
pendent referred to in subparagraph (A) may be 
enrolled in the program for more than five con- 
secutive school years if the dependent is other- 
wise qualified for enrollment, space is available 
in the program, and the Secretary will be reim- 
bursed for the educational services provided. 
Any such extension shall cover only one school 
year at a time. 

(C) Subparagraph (A) shall not apply to an in- 
dividual who is a dependent of a Federal em- 
ployee in the excepted service (as defined in sec- 
tion 2103 of title 5) and who is enrolled in an edu- 
cational program provided by the Secretary pur- 
suant to subsection (a) in Puerto Rico, Wake Is- 
land, Guam, American Samoa, the Northern 
Mariana Islands, or the Virgin Islands. 

(D) Subparagraph (A) shall not apply to a de- 
pendent covered by paragraph (1)(B). No require- 
ment under this paragraph for reimbursement 
for educational services provided for the depend- 
ent shall apply with respect to the dependent, 
except that the Secretary may require the 



United States Customs Service to reimburse the 
Secretary for the cost of the educational serv- 
ices provided for the dependent. 

(d) School Boards.— (1) The Secretary of De- 
fense shall provide for the establishment of a 
school board for Department of Defense elemen- 
tary and secondary schools established at each 
military installation under this section. The 
Secretary may provide for the establishment of 
one school board for all such schools in the Com- 
monwealth of Puerto Rico and one school board 
for all such schools in Guam instead of one 
school board for each military installation in 
those locations. 

(2) The school board shall be composed of the 
number of members, not fewer than three, pre- 
scribed by the Secretary. 

(3) The parents of the students attending the 
school shall elect the school board in accordance 
with procedures which the Secretary shall pre- 
scribe. 

(4) (A) A school board elected for a school 
under this subsection may participate in the de- 
velopment and oversight of fiscal, personnel, 
and educational policies, procedures, and pro- 
grams for the school, except that the Secretary 
may issue any directive that the Secretary con- 
siders necessary for the effective operation of 
the school or the entire school system. 

(B) A directive referred to in subparagraph (A) 
shall, to the maximum extent practicable, be is- 
sued only after the Secretary consults with the 
appropriate school boards elected under this 
subsection. The Secretary shall establish a proc- 
ess by which a school board or school adminis- 
trative officials may formally appeal the direc- 
tive to the Secretary of Defense. 

(5) Meetings conducted by the school board 
shall be open to the public, except as provided in 
paragraph (6). 

(6) A school board need not comply with the 
provisions of the Federal Advisory Committee 
Act (5 U.S.C. App.), but may close meetings in 
accordance with such Act. 

(7) The Secretary may provide for reimburse- 
ment of a school board member for expenses in- 
curred by the member for travel, transportation, 
lodging, meals, program fees, activity fees, and 
other appropriate expenses that the Secretary 
determines are reasonable and necessary for the 
performance of school board duties by the mem- 
ber. 

(e) Administration and Staff.— (1) The Sec- 
retary of Defense may enter into such arrange- 
ments as may be necessary to provide edu- 
cational programs at the school. 

(2) The Secretary may, without regard to the 
provisions of any other law relating to the num- 
ber, classification, or compensation of employ- 
ees — 

(A) establish positions for civilian employees 
in schools established under this section; 

(B) appoint individuals to such positions; 
and 

(C) fix the compensation of such individuals 
for service in such positions. 

(3) (A) Except as provided in subparagraph (B), 
in fixing the compensation of employees ap- 
pointed for a school pursuant to paragraph (2), 
the Secretary shall consider — 

(i) the compensation of comparable employ- 
ees of the local educational agency in the cap- 
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ital of the State where the military installa- 
tion is located; 

(ii) the compensation of comparable employ- 
ees in the local educational agency that pro- 
vides public education to students who reside 
adjacent to the military installation; and 

(iii) the average compensation for similar 
positions in not more than three other local 
educational agencies in the State in which the 
military installation is located. 

(B) In fixing the compensation of employees in 
schools established in the territories, common- 
wealths, and possessions pursuant to the author- 
ity of this section, the Secretary shall deter- 
mine the level of compensation required to at- 
tract qualified employees. For employees in 
such schools, the Secretary, without regard to 
the provisions of title 5, may provide for the 
tenure, leave, hours of work, and other incidents 
of employment to be similar to that provided for 
comparable positions in the public schools of the 
District of Columbia. For purposes of the first 
sentence, a school established before the effec- 
tive date of this section pursuant to authority 
similar to the authority in this section shall be 
considered to have been established pursuant to 
the authority of this section. 

(4)(A) The Secretary may, without regard to 
the provisions of any law relating to the num- 
ber, classification, or compensation of employ- 
ees — 

(i) transfer employees from schools estab- 
lished under this section to schools in the de- 
fense dependents' education system in order to 
provide the services referred to in subpara- 
graph (B) to such system; and 

(ii) transfer employees from such system to 
schools established under this section in order 
to provide such services to those schools. 

(B) The services referred to in subparagraph 
(A) are the following: 

(i) Administrative services. 

(ii) Logistical services. 

(iii) Personnel services. 

(iv) Such other services as the Secretary 
considers appropriate. 

(C) Transfers under this paragraph shall ex- 
tend for such periods as the Secretary considers 
appropriate. The Secretary shall provide appro- 
priate compensation for employees so trans- 
ferred. 

(D) The Secretary may provide that the trans- 
fer of an employee under this paragraph occur 
without reimbursement of the school or system 
concerned. 

(E) In this paragraph, the term "defense de- 
pendents' education system" means the program 
established and operated under section 1402(a) of 
the Defense Dependents' Education Act of 1978 
(20 U.S.C. 921(a)). 

(f) Substantive and Procedural Rights and 
Protections for Children.— (1) The Secretary 
shall provide the following substantive rights, 
protections, and procedural safeguards (includ- 
ing due process procedures) in the educational 
programs provided for under this section: 

(A) In the case of children with disabilities 
aged 3 to 5, inclusive, all substantive rights, 
protections, and procedural safeguards (in- 
cluding due process procedures) available to 



children with disabilities aged 3 to 5, inclu- 
sive, under part B of the Individuals with Dis- 
abilities Education Act (20 U.S.C. 1411 et seq.). 

(B) In the case of infants or toddlers with 
disabilities, all substantive rights, protec- 
tions, and procedural safeguards (including 
due process procedures) available to infants or 
toddlers with disabilities under part C of such 
Act (20 U.S.C. 1431 et seq.). 

(C) In the case of all other children with dis- 
abilities, all substantive rights, protections, 
and procedural safeguards (including due proc- 
ess procedures) available to children with dis- 
abilities who are 3 to 5 years old under part B 
of such Act. 

(2) Paragraph (1) may not be construed as di- 
minishing for children with disabilities enrolled 
in day educational programs provided for under 
this section the extent of substantive rights, 
protections, and procedural safeguards that 
were available under section 6(a) of Public Law 
81-874 (20 U.S.C. 241(a)) to children with disabil- 
ities as of October 7, 1991. 

(3) In this subsection: 

(A) The term "children with disabilities" 
has the meaning given the term in section 602 
of the Individuals with Disabilities Education 
Act (20 U.S.C. 1401). 

(B) The term "infants or toddlers with dis- 
abilities" has the meaning given the term in 
section 632 of such Act (20 U.S.C. 1432). 

(g) Reimbursement.— When the Secretary of 
Defense provides educational services under this 
section to an individual who is a dependent of an 
employee of a Federal agency outside the De- 
partment of Defense, the head of the other Fed- 
eral agency shall, upon request of the Secretary 
of Defense, reimburse the Secretary for those 
services at rates routinely prescribed by the 
Secretary for those services. Any payments re- 
ceived by the Secretary under this subsection 
shall be credited to the account designated by 
the Secretary for the operation of educational 
programs under this section. 

(h) Continuation of Enrollment Despite 
Change in Status.— (1) The Secretary of Defense 
shall permit a dependent of a member of the 
armed forces or a dependent of a Federal em- 
ployee to continue enrollment in an educational 
program provided by the Secretary pursuant to 
subsection (a) for the remainder of a school year 
notwithstanding a change during such school 
year in the status of the member or Federal em- 
ployee that, except for this paragraph, would 
otherwise terminate the eligibility of the de- 
pendent to be enrolled in the program. 

(2) The Secretary may, for good cause, author- 
ize a dependent of a member of the armed forces 
or a dependent of a Federal employee to con- 
tinue enrollment in an educational program pro- 
vided by the Secretary pursuant to subsection 
(a) notwithstanding a change in the status of 
the member or employee that, except for this 
paragraph, would otherwise terminate the eligi- 
bility of the dependent to be enrolled in the pro- 
gram. The enrollment may continue for as long 
as the Secretary considers appropriate. 

(3) Paragraphs (1) and (2) do not limit the au- 
thority of the Secretary to remove a dependent 
from enrollment in an educational program pro- 
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vided by the Secretary pursuant to subsection 
(a) at any time for good cause determined by the 
Secretary. 

(1) American Red Cross Employee Depend- 
ents in Puerto Rico. — (1) The Secretary may 
authorize the dependent of an American Red 
Cross employee described in paragraph (2) to en- 
roll in an education program provided by the 
Secretary pursuant to subsection (a) in Puerto 
Rico if the American Red Cross agrees to reim- 
burse the Secretary for the educational services 
so provided. 

(2) An employee referred to in paragraph (1) is 
an American Red Cross employee who — 

(A) resides in Puerto Rico; and 

(B) performs, on a full-time basis, emergency 
services on behalf of members of the armed 
forces. 

(3) In determining the dependency status of 
any person for the purposes of paragraph (1), the 
Secretary shall apply the same definitions as 
apply to the determination of such status with 
respect to Federal employees in the administra- 
tion of this section. 

(4) Subsection (g) shall apply with respect to 
determining the reimbursement rates for edu- 
cational services provided pursuant to this sub- 
section. Amounts received as reimbursement for 
such educational services shall be treated in the 
same manner as amounts received under sub- 
section (g). 

(j) Tuition-free Enrollment of Dependents 
of Foreign Military Personnel Residing on 
Domestic Military Installations and Depend- 
ents of Certain Deceased Members of the 
Armed Forces. — (1) The Secretary may author- 
ize the enrollment in a Department of Defense 
education program provided by the Secretary 
pursuant to subsection (a) of a dependent not 
otherwise eligible for such enrollment who is 
the dependent of an individual described in para- 
graph (2). Enrollment of such a dependent shall 
be on a tuition-free basis. 

(2) An individual referred to in paragraph (1) is 
any of the following: 

(A) A member of a foreign armed force resid- 
ing on a military installation in the United 
States (including territories, commonwealths, 
and possessions of the United States). 

(B) A deceased member of the armed forces 
who died in the line of duty in a combat-relat- 
ed operation, as designated by the Secretary. 

(Added Pub. L. 103-337, div. A, title III, § 351(a), 
Oct. 5, 1994, 108 Stat. 2727; amended Pub. L. 
104-106, div. A, title X, §1075, Feb. 10, 1996, 110 
Stat. 450; Pub. L. 104-201, div. A, title XVI, §1608, 
Sept. 23, 1996, 110 Stat. 2737; Pub. L. 105-261, div. 
A, title III, §371(a)-(c)(2), Oct. 17, 1998, 112 Stat. 
1988, 1989; Pub. L. 106-65, div. A, title III, §§352, 
353, Oct. 5, 1999, 113 Stat. 572; Pub. L. 106-398, §1 
[[div. A], title III, §361], Oct. 30, 2000, 114 Stat. 
1654, 1654A-76; Pub. L. 108-446, title III, § 305(a), 
Dec. 3, 2004, 118 Stat. 2804; Pub. L. 111-84, div. A, 
title V, §534, Oct. 28, 2009, 123 Stat. 2292; Pub. L. 
111-383, div. A, title V, §561, Jan. 7, 2011, 124 Stat. 
4221.) 

References in Text 

The Federal Advisory Committee Act, referred to in 
subsec. (d)(6), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770, 



as amended, which is set out in the Appendix to Title 
5, Government Organization and Employees. 

The effective date of this section, referred to in sub- 
sec. (e)(3)(B), is the date of enactment of Pub. L. 103-337 
which was approved Oct. 5, 1994. 

The Individuals with Disabilities Education Act, re- 
ferred to in subsec. (f)(1), is title VI of Pub. L. 91-230, 
Apr. 13, 1970, 84 Stat. 175, as amended. Parts B and C of 
the Act are classified generally to subchapters II (§ 1411 
et seq.) and III (§1431 et seq.), respectively, of chapter 
33 of Title 20, Education. For complete classification of 
this Act to the Code, see section 1400 of Title 20 and 
Tables. 

Section 6(a) of Public Law 81-874 (20 U.S.C. 241(a)), re- 
ferred to in subsec. (f)(2), was repealed by Pub. L. 
103-382, title III, § 331(b), Oct. 20, 1994, 108 Stat. 3965. 

Amendments 

2011— Subsec. (a)(3). Pub. L. 111-383 added par. (3). 

2009— Subsec. (j). Pub. L. 111-84 added subsec. (j). 

2004— Subsec. (f)(1)(B). Pub. L. 108-446, § 305(a)(1), sub- 
stituted "infants or toddlers" for "infants and tod- 
dlers" in two places, "part C" for "part H", and "1431 
et seq." for "1471 et seq.". 

Subsec. (f)(3)(A). Pub. L. 108-446, § 305(a)(2)(A), sub- 
stituted "section 602" for "section 602(a)(1)" and "1401" 
for "1401(a)(1)". 

Subsec. (f)(3)(B). Pub. L. 108-446, § 305(a)(2)(D), sub- 
stituted "or toddlers" for "and toddlers", "632" for 
"672(1)", and "1432" for "1472(1)". 

Pub. L. 108-446, § 305(a)(2)(B), (C), redesignated subpar. 
(C) as (B) and struck out former subpar. (B) which de- 
fined the term "children with disabilities aged 3 to 5, 
inclusive". 

Subsec. (f)(3)(C). Pub. L. 108-446, § 305(a)(2)(C), redesig- 
nated subpar. (C) as (B). 

2000— Subsec. (i). Pub. L. 106-398 added subsec. (i). 

1999— Subsec. (c)(3). Pub. L. 106-65, §353(1), struck out 
par. (3) which read as follows: "A dependent of a Fed- 
eral employee may continue enrollment in a program 
under this subsection for the remainder of a school 
year notwithstanding a change during such school year 
in the status of the Federal employee that, except for 
this paragraph, would otherwise terminate the eligi- 
bility of the dependent to be enrolled in the program. 
The preceding sentence does not limit the authority of 
the Secretary to remove the dependent from enroll- 
ment in the program at any time for good cause deter- 
mined by the Secretary." 

Subsec. (d)(1). Pub. L. 106-65, §352, inserted at end 
"The Secretary may provide for the establishment of 
one school board for all such schools in the Common- 
wealth of Puerto Rico and one school board for all such 
schools in Guam instead of one school board for each 
military installation in those locations." 

Subsec. (h). Pub. L. 106-65, §353(2), added subsec. (h). 

1998— Subsec. (a). Pub. L. 105-261, § 371(a)(1), (2), des- 
ignated first sentence as par. (1) and second sentence as 
par. (2). 

Subsec. (a)(2). Pub. L. 105-261, § 371(a)(3), inserted at 
end "If a member of the armed forces is assigned to a 
remote location or is assigned to an unaccompanied 
tour of duty, a dependent of the member who resides, 
on or off a military installation, in a territory, com- 
monwealth, or possession of the United States, as au- 
thorized by the member's orders, may be enrolled in an 
educational program provided by the Secretary under 
this s lt1)sg c tion 1 1 

Subsec. (c)(1). Pub. L. 105-261, § 371(c)(1), designated 
existing provisions as subpar. (A) and added subpar. (B). 

Subsec. (c)(2)(B). Pub. L. 105-261, § 371(b), added sub- 
par. (B) and struck out former subpar. (B) which read 
as follows: "A dependent referred to in subparagraph 
(A) may be enrolled in the program for more than five 
consecutive school years if the Secretary determines 
that, in the interest of the dependent's educational 
well-being, there is good cause to extend the enroll- 
ment for more than the five-year period described in 
such subparagraph. Any such extension may be made 
for only one school year at a time." 
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Subsec. (c)(2)(D). Pub. L. 105-261, § 371(c)(2), added sub- 
par. (D). 

1996— Subsec. (d)(7). Pub. L. 104-201 added par. (7). 
Subsec. (e)(4). Pub. L. 104-106 added par. (4). 

Effective Date of 1998 Amendment 

Pub. L. 105-261, dlv. A, title III, § 371(c)(3), Oct. 17, 
1998, 112 Stat. 1989, provided that: "The amendments 
made by this subsection [amending- this section] shall 
apply with respect to academic years beginning- on or 
after the date of the enactment of this Act [Oct. 17, 
1998]." 

Savings Provision 

Section 351(c) of Pub. L. 103-337 provided that: "Noth- 
ing in section 2164 of title 10, United States Code, as 
added by subsection (a), shall be construed as affecting 
the rights in existence on the date of the enactment of 
this Act [Oct. 5, 1994] of an employee of any school es- 
tablished under such section (or any other provision of 
law enacted before the date of the enactment of this 
Act that established a similar school) to negotiate or 
bargain collectively with the Secretary with respect to 
wages, hours, and other terms and conditions of em- 
ployment." 

Transfer of Functions 

For transfer of functions, personnel, assets, and li- 
abilities of the United States Customs Service of the 
Department of the Treasury, including functions of the 
Secretary of the Treasury relating thereto, to the Sec- 
retary of Homeland Security, and for treatment of re- 
lated references, see sections 203(1), 551(d), 552(d), and 
557 of Title 6, Domestic Security, and the Department 
of Homeland Security Reorganization Plan of Novem- 
ber 25, 2002, as modified, set out as a note under section 
542 of Title 6. 

§2165. National Defense University: component 
institutions 

(a) In General. — There is a National Defense 
University in the Department of Defense. 

(b) Component Institutions. — The National 
Defense University consists of the following in- 
stitutions: 

(1) The National War College. 

(2) The Dwight D. Eisenhower School for Na- 
tional Security and Resource Strategy. 

(3) The Joint Forces Staff College. 

(4) The Institute for National Strategic 
Studies. 

(5) The Information Resources Management 
College. 

(6) Any other educational institution of the 
Department of Defense that the Secretary 
considers appropriate and designates as an in- 
stitution of the university. 

[(c) Repealed. Pub. L. 109-364, div. A, title IX, 
§ 904(b)(2)(B), Oct. 17, 2006, 120 Stat. 2353.] 

(d) Source of Funds for Professional De- 
velopment Education Operations.— Funding 
for the professional development education oper- 
ations of the National Defense University shall 
be provided from funds made available to the 
Secretary of Defense from the annual appropria- 
tion "Operation and Maintenance, Defense- 
wide". 

(e) Acceptance of Faculty Research 
Grants. — (1) The Secretary of Defense may au- 
thorize the President of the National Defense 
University to accept qualifying research grants. 
Any such grant may only be accepted if the 
work under the grant is to be carried out by a 
professor or instructor of one of the institutions 



comprising the University for a scientific, lit- 
erary, or educational purpose. 

(2) A qualifying research grant under this sub- 
section is a grant that is awarded on a competi- 
tive basis by an entity referred to in paragraph 
(3) for a research project with a scientific, lit- 
erary, or educational purpose. 

(3) A grant may be accepted under this sub- 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(4) The Secretary shall establish an account 
for administering funds received as research 
grants under this subsection. The President of 
the University shall use the funds in the account 
in accordance with applicable provisions of the 
regulations and the terms and condition of the 
grants received. 

(5) Subject to such limitations as may be pro- 
vided in appropriations Acts, appropriations 
available for the National Defense University 
may be used to pay expenses incurred by the 
University in applying for, and otherwise pursu- 
ing, the award of qualifying research grants. 

(6) The Secretary shall prescribe regulations 
for the administration of this subsection. 

(Added and amended Pub. L. 105-85, div. A, title 
IX, §§ 921(a)(1), 922(a), Nov. 18, 1997, 111 Stat. 1862, 
1863; Pub. L. 105-261, div. A, title IX, §§904, 905(a), 
Oct. 17, 1998, 112 Stat. 2093; Pub. L. 106-398, §1 
[[div. A], title IX, § 913(b)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-230; Pub. L. 107-107, div. A, title V, 
§ 527(c)(1), Dec. 28, 2001, 115 Stat. 1102; Pub. L. 
109-163, div. A, title V, § 522(a), Jan. 6, 2006, 119 
Stat. 3240; Pub. L. 109-364, div. A, title IX, 
§ 904(b)(2), Oct. 17, 2006, 120 Stat. 2353; Pub. L. 
112-81, div. B, title XXVIII, § 2861(b), Dec. 31, 
2011, 125 Stat. 1701.) 

Amendments 

2011— Subsec. (b)(2). Pub. L. 112-81 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The Industrial College of the Armed Forces." 

2006— Subsec. (b)(6), (7). Pub. L. 109-364, § 904(b)(2)(A), 
redesignated par. (7) as (6) and struck out former par. 

(6) which read as follows: "The Center for Hemispheric 
Defense Studies." 

Subsec. (c). Pub. L. 109-364, § 904(b)(2)(B), struck out 
heading and text of subsec. (c). Text read as follows: 
"Funds available for the payment of personnel expenses 
under the Latin American cooperation authority set 
forth in section 1050 of this title are also available for 
the costs of the operation of the Center for Hemispheric 
Defense Studies." 

Subsec. (e). Pub. L. 109-163 added subsec. (e). 

2001— Subsec. (d). Pub. L. 107-107 added subsec. (d). 

2000— Subsec. (b)(3). Pub. L. 106-398 substituted "Joint 
Forces Staff College" for "Armed Forces Staff Col- 
lege". 

1998— Subsec. (b)(7). Pub. L. 105-261, §904, added par. 

(7) . 

Subsec. (c). Pub. L. 105-261, § 905(a), added subsec. (c). 
1997— Subsec. (b)(6). Pub. L. 105-85, § 922(a), added par. 
(6). 

Change of Name 

Pub. L. 112-81, div. B, title XXVIII, §2861, Dec. 31, 
2011, 125 Stat. 1701, provided that: 

"(a) Redesignation. — The Industrial College of the 
Armed Forces is hereby renamed the 'Dwight D. Eisen- 
hower School for National Security and Resource 
Strategy'. 

"(b) Conforming Amendment. — [Amended section 
2165(b)(2) of this title.] 
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"(c) References. — Any reference to the Industrial 
College of the Armed Forces In any law, regulation, 
map, document, record, or other paper of the United 
States shall be deemed to be a reference to the Dwight 
D. Eisenhower School for National Security and Re- 
source Strategy." 

Pub. L. 106-398, §1 [[div. A], title IX, §913(a), (c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-230, provided that: 

"(a) Change in Name. — The Armed Forces Staff Col- 
lege of the Department of Defense is hereby renamed 
the 'Joint Forces Staff College'. 

"(c) References. — Any reference to the Armed 
Forces Staff College in any law, regulation, map, docu- 
ment, record, or other paper of the United States shall 
be considered to be a reference to the Joint Forces 
Staff College." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 527(c)(2), Dec. 28, 2001, 
115 Stat. 1102, provided that: "Subsection (d) of section 
2165 of title 10, United States Code, as added by para- 
graph (1), shall become effective beginning with fiscal 
year 2003." 

Center for the Study of Chinese Military Affairs 

Pub. L. 106-65, div. A, title IX, §914, Oct. 5, 1999, 113 
Stat. 721, provided that: 

"(a) Establishment. — The Secretary of Defense shall 
establish a Center for the Study of Chinese Military Af- 
fairs as part of the National Defense University. The 
Center shall be organized under the Institute for Na- 
tional Strategic Studies of the University. 

"(b) Qualifications of Director. — The Director of 
the Center shall be an individual who is a distinguished 
scholar of proven academic, management, and leader- 
ship credentials with a superior record of achievement 
and publication regarding Chinese political, strategic, 
and military affairs. 

"(c) Mission. — The mission of the Center is to study 
and inform policymakers in the Department of Defense, 
Congress, and throughout the Government regarding 
the national goals and strategic posture of the People's 
Republic of China and the ability of that nation to de- 
velop, field, and deploy an effective military instru- 
ment in support of its national strategic objectives. 
The Center shall accomplish that mission by a variety 
of means intended to widely disseminate the research 
findings of the Center. 

"(d) Startup of Center. — The Secretary of Defense 
shall establish the Center for the Study of Chinese 
Military Affairs not later than March 1, 2000. The first 
Director of the Center shall be appointed not later than 
June 1, 2000. The Center should be fully operational not 
later than June 1, 2001. 

"(e) Implementation Report. — (1) Not later than 
January 1, 2001, the President of the National Defense 
University shall submit to the Secretary of Defense a 
report setting forth the President's organizational plan 
for the Center for the Study of Chinese Military Af- 
fairs, the proposed budget for the Center, and the time- 
table for initial and full operations of the Center. The 
President of the National Defense University shall pre- 
pare that report in consultation with the Director of 
the Center and the Director of the Institute for Na- 
tional Strategic Studies of the University. 

"(2) The Secretary of Defense shall transmit the re- 
port under paragraph (1), together with whatever com- 
ments the Secretary considers appropriate, to the Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on Armed Services of the House of Representa- 
tives not later than February 1, 2001." 

§2166. Western Hemisphere Institute for Secu- 
rity Cooperation 

(a) ESTABLISHMENT AND ADMINISTRATION.— (1) 

The Secretary of Defense may operate an edu- 
cation and training facility for the purpose set 
forth in subsection (b). The facility shall be 



known as the "Western Hemisphere Institute for 
Security Cooperation". 

(2) The Secretary may designate the Secretary 
of a military department as the Department of 
Defense executive agent for carrying out the re- 
sponsibilities of the Secretary of Defense under 
this section. 

(b) Purpose. — The purpose of the Institute is 
to provide professional education and training 
to eligible personnel of nations of the Western 
Hemisphere within the context of the demo- 
cratic principles set forth in the Charter of the 
Organization of American States (such charter 
being a treaty to which the United States is a 
party), while fostering mutual knowledge, trans- 
parency, confidence, and cooperation among the 
participating nations and promoting democratic 
values, respect for human rights, and knowledge 
and understanding of United States customs and 
traditions. 

(c) Eligible Personnel.— (1) Subject to para- 
graph (2), personnel of nations of the Western 
Hemisphere are eligible for education and train- 
ing at the Institute as follows: 

(A) Military personnel. 

(B) Law enforcement personnel. 

(C) Civilian personnel. 

(2) The Secretary of State shall be consulted 
in the selection of foreign personnel for edu- 
cation or training at the Institute. 

(d) Curriculum. — (1) The curriculum of the In- 
stitute shall include mandatory instruction for 
each student, for at least 8 hours, on human 
rights, the rule of law, due process, civilian con- 
trol of the military, and the role of the military 
in a democratic society. 

(2) The curriculum may include instruction 
and other educational and training activities on 
the following: 

(A) Leadership development. 

(B) Counterdrug operations. 

(C) Peace support operations. 

(D) Disaster relief. 

(E) Any other matter that the Secretary de- 
termines appropriate. 

(e) Board of Visitors.— (1) There shall be a 
Board of Visitors for the Institute. The Board 
shall be composed of the following: 

(A) The chairman and ranking minority 
member of the Committee on Armed Services 
of the Senate, or a designee of either of them. 

(B) The chairman and ranking minority 
member of the Committee on Armed Services 
of the House of Representatives, or a designee 
of either of them. 

(C) Six persons designated by the Secretary 
of Defense including, to the extent prac- 
ticable, persons from academia and the reli- 
gious and human rights communities. 

(D) One person designated by the Secretary 
of State. 

(E) The senior military officer responsible 
for training and doctrine for the Army or, if 
the Secretary of the Navy or the Secretary of 
the Air Force is designated as the executive 
agent of the Secretary of Defense under sub- 
section (a)(2), the senior military officer re- 
sponsible for training and doctrine for the 
Navy or Marine Corps or for the Air Force, re- 
spectively, or a designee of the senior military 
officer concerned. 
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(F) The commanders of the combatant com- 
mands having geographic responsibility for 
the Western Hemisphere, or the designees of 
those officers. 

(2) A vacancy in a position on the Board shall 
be filled in the same manner as the position was 
originally filled. 

(3) The Board shall meet at least once each 
year. 

(4) (A) The Board shall inquire into the cur- 
riculum, instruction, physical equipment, fiscal 
affairs, and academic methods of the Institute, 
other matters relating to the Institute that the 
Board decides to consider, and any other matter 
that the Secretary of Defense determines appro- 
priate. 

(B) The Board shall review the curriculum of 
the Institute to determine whether — 

(i) the curriculum complies with applicable 
United States laws and regulations; 

(ii) the curriculum is consistent with United 
States policy goals toward Latin America and 
the Caribbean; 

(iii) the curriculum adheres to current 
United States doctrine; and 

(iv) the instruction under the curriculum ap- 
propriately emphasizes the matters specified 
in subsection (d)(1). 

(5) Not later than 60 days after its annual 
meeting, the Board shall submit to the Sec- 
retary of Defense a written report of its activi- 
ties and of its views and recommendations per- 
taining to the Institute. 

(6) Members of the Board shall not be com- 
pensated by reason of service on the Board. 

(7) With the approval of the Secretary of De- 
fense, the Board may accept and use the services 
of voluntary and uncompensated advisers appro- 
priate to the duties of the Board without regard 
to section 1342 of title 31. 

(8) Members of the Board and advisers whose 
services are accepted under paragraph (7) shall 
be allowed travel and transportation expenses, 
including per diem in lieu of subsistence, while 
away from their homes or regular places of busi- 
ness in the performance of services for the 
Board. Allowances under this paragraph shall be 
computed — 

(A) in the case of members of the Board who 
are officers or employees of the United States, 
at rates authorized for employees of agencies 
under subchapter I of chapter 57 of title 5; and 

(B) in the case of other members of the 
Board and advisers, as authorized under sec- 
tion 5703 of title 5 for employees serving with- 
out pay. 

(9) The Federal Advisory Committee Act (5 
U.S.C. App.), other than section 14 (relating to 
termination after two years), shall apply to the 
Board. 

(f) Authority To Accept Foreign Gifts and 
Donations. — (1) The Secretary of Defense may, 
on behalf of the Institute, accept foreign gifts or 
donations in order to defray the costs of, or en- 
hance the operation of, the Institute. 

(2) Funds received by the Secretary under 
paragraph (1) shall be credited to appropriations 
available for the Department of Defense for the 
Institute. Funds so credited shall be merged 
with the appropriations to which credited and 



shall be available for the Institute for the same 
purposes and same period as the appropriations 
with which merged. 

(3) The Secretary of Defense shall notify Con- 
gress if the total amount of money accepted 
under paragraph (1) exceeds $1,000,000 in any fis- 
cal year. Any such notice shall list each of the 
contributors of such money and the amount of 
each contribution in such fiscal year. 

(4) For the purposes of this subsection, a for- 
eign gift or donation is a gift or donation of 
funds, materials (including research materials), 
property, or services (including lecture services 
and faculty services) from a foreign government, 
a foundation or other charitable organization in 
a foreign country, or an individual in a foreign 
country. 

(g) Fixed Costs. — The fixed costs of operating 
and maintaining the Institute for a fiscal year 
may be paid from — 

(1) any funds available for that fiscal year 
for operation and maintenance for the execu- 
tive agent designated under subsection (a)(2); 
or 

(2) if no executive agent is designated under 
subsection (a)(2), any funds available for that 
fiscal year for the Department of Defense for 
operation and maintenance for Defense-wide 
activities. 

(h) Tuition. — Tuition fees charged for persons 
who attend the Institute may not include the 
fixed costs of operating and maintaining the In- 
stitute. 

(i) Annual Report. — Not later than March 15 
of each year, the Secretary of Defense shall sub- 
mit to Congress a detailed report on the activi- 
ties of the Institute during the preceding year. 
The report shall include a copy of the latest re- 
port of the Board of Visitors received by the 
Secretary under subsection (e)(5), together with 
any comments of the Secretary on the Board's 
report. The report shall be prepared in consulta- 
tion with the Secretary of State. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 911(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-226; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(16), Dec. 28, 2001, 115 Stat. 1223; Pub. L. 
107-314, div. A, title IX, §932, Dec. 2, 2002, 116 
Stat. 2625; Pub. L. 110-181, div. A, title IX, §956, 
Jan. 28, 2008, 122 Stat. 296.) 

References in Text 

The Federal Advisory Committee Act, referred to in 
subsec. (e)(9), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770, 
as amended, which Is set out in the Appendix to Title 
5, Government Organization and Employees. 

Amendments 

2008— Subsec. (e)(1)(F). Pub. L. 110-181 amended sub- 
par. (F) generally. Prior to amendment, subpar. (F) 
read as follows: "The commander of the unified com- 
batant command having geographic responsibility for 
Latin America, or a designee of that officer." 

2002— Subsecs. (f) to (h). Pub. L. 107-314, § 932(a), added 
subsec. (f) and redesignated former subsecs. (f) and (g) 
as (g) and (h), respectively. 

Subsec. (1). Pub. L. 107-314, § 932(a)(1), (b), redesig- 
nated subsec. (h) as (i) and inserted after first sentence 
"The report shall include a copy of the latest report of 
the Board of Visitors received by the Secretary under 
subsection (e)(5), together with any comments of the 
Secretary on the Board's report." 
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2001— Subsec. (e)(9). Pub. L. 107-107 substituted "(5 
U.S.C. App.)" for "(5 U.S.C. App. 2)". 

§2167. National Defense University: admission of 
private sector civilians to professional mili- 
tary education program 

(a) Authority for Admission. — The Secretary 
of Defense may permit eligible private sector 
employees who work in organizations relevant 
to national security to receive instruction at 
the National Defense University in accordance 
with this section. No more than the equivalent 
of 35 full-time student positions may be filled at 
any one time by private sector employees en- 
rolled under this section. Upon successful com- 
pletion of the course of instruction in which en- 
rolled, any such private sector employee may be 
awarded an appropriate diploma or degree under 
section 2165 of this title. 

(b) Eligible Private Sector Employees.— For 
purposes of this section, an eligible private sec- 
tor employee is an individual employed by a pri- 
vate firm that is engaged in providing to the De- 
partment of Defense or other Government de- 
partments or agencies significant and substan- 
tial defense-related systems, products, or serv- 
ices or whose work product is relevant to na- 
tional security policy or strategy. A private sec- 
tor employee admitted for instruction at the 
National Defense University remains eligible for 
such instruction only so long as that person re- 
mains employed by the same firm. 

(c) Annual Certification by Secretary of 
Defense. — Private sector employees may re- 
ceive instruction at the National Defense Uni- 
versity during any academic year only if, before 
the start of that academic year, the Secretary of 
Defense determines, and certifies to the Com- 
mittee on Armed Services of the Senate and the 
Committee on Armed Services of the House of 
Representatives, that providing instruction to 
private sector employees under this section dur- 
ing that year will further national security in- 
terests of the United States. 

(d) Program Requirements.— The Secretary of 
Defense shall ensure that — 

(1) the curriculum for the professional mili- 
tary education program in which private sec- 
tor employees may be enrolled under this sec- 
tion is not readily available through other 
schools and concentrates on national security 
relevant issues; and 

(2) the course offerings at the National De- 
fense University continue to be determined 
solely by the needs of the Department of De- 
fense. 

(e) Tuition. — The President of the National 
Defense University shall charge students en- 
rolled under this section a rate — 

(1) that is at least the rate charged for em- 
ployees of the United States outside the De- 
partment of Defense, less infrastructure costs, 
and 

(2) that considers the value to the school and 
course of the private sector student. 

(f) Standards of Conduct.— While receiving 
instruction at the National Defense University, 
students enrolled under this section, to the ex- 
tent practicable, are subject to the same regula- 
tions governing academic performance, attend- 



ance, norms of behavior, and enrollment as 
apply to Government civilian employees receiv- 
ing instruction at the university. 

(g) Use of Funds. — Amounts received by the 
National Defense University for instruction of 
students enrolled under this section shall be re- 
tained by the university to defray the costs of 
such instruction. The source, and the disposi- 
tion, of such funds shall be specifically identi- 
fied in records of the university. 

(Added Pub. L. 107-107, div. A, title V, § 528(a)(1), 
Dec. 28, 2001, 115 Stat. 1102; amended Pub. L. 
111-84, div. A, title V, §526, Oct. 28, 2009, 123 Stat. 
2288; Pub. L. 111-383, div. A, title V, §592, Jan. 7, 
2011, 124 Stat. 4232.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "35 full- 
time student positions" for "20 full-time student posi- 
tions". 

2009— Subsec. (a). Pub. L. 111-84 substituted "20" for 
"10". 

Effective Date 

Pub. L. 107-107, div. A, title V, § 528(b), Dec. 28, 2001, 
115 Stat. 1103, provided that: "Section 2167 of title 10, 
United States Code, as added by subsection (a), shall 
take effect on January 1, 2002." 

§ 2167a. Defense Cyber Investigations Training 
Academy: admission of private sector civil- 
ians to receive instruction 

(a) Authority for Admission. — The Secretary 
of Defense may permit eligible private sector 
employees to receive instruction at the Defense 
Cyber Investigations Training Academy operat- 
ing under the direction of the Defense Cyber 
Crime Center. No more than the equivalent of 
200 full-time student positions may be filled at 
any one time by private sector employees en- 
rolled under this section, on a yearly basis. 
Upon successful completion of the course of in- 
struction in which enrolled, any such private 
sector employee may be awarded an appropriate 
certification or diploma. 

(b) Eligible Private Sector Employees. — For 
purposes of this section, an eligible private sec- 
tor employee is an individual employed by a pri- 
vate firm that is engaged in providing to the De- 
partment of Defense or other Government de- 
partments or agencies significant and substan- 
tial defense-related systems, products, or serv- 
ices, or whose work product is relevant to na- 
tional security policy or strategy. A private sec- 
tor employee remains eligible for such instruc- 
tion only so long as that person remains em- 
ployed by an eligible private sector firm. 

(c) Program Requirements. — The Secretary of 
Defense shall ensure that — 

(1) the curriculum in which private sector 
employees may be enrolled under this section 
is not readily available through other schools; 
and 

(2) the course offerings at the Defense Cyber 
Investigations Training Academy continue to 
be determined solely by the needs of the De- 
partment of Defense. 

(d) Tuition.— The Secretary of Defense shall 
charge private sector employees enrolled under 
this section tuition at a rate that is at least 
equal to the rate charged for employees of the 
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United States. In determining tuition rates, the 
Secretary shall include overhead costs of the 
Defense Cyber Investigations Training Acad- 
emy. 

(e) Standards of Conduct.— While receiving 
instruction at the Defense Cyber Investigations 
Training Academy, students enrolled under this 
section, to the extent practicable, are subject to 
the same regulations governing academic per- 
formance, attendance, norms of behavior, and 
enrollment as apply to Government civilian em- 
ployees receiving instruction at the Academy. 

(f) Use of Funds. — Amounts received by the 
Defense Cyber Investigations Training Academy 
for instruction of students enrolled under this 
section shall be retained by the Academy to de- 
fray the costs of such instruction. The source, 
and the disposition, of such funds shall be spe- 
cifically identified in records of the Academy. 

(Added Pub. L. 111-84, div. A, title IX, § 901(a), 
Oct. 28, 2009, 123 Stat. 2422.) 

§2168. Defense Language Institute Foreign Lan- 
guage Center: degree of Associate of Arts in 
foreign language 

(a) Subject to subsection (b), the Commandant 
of the Defense Language Institute may confer 
an Associate of Arts degree in a foreign lan- 
guage upon any graduate of the Foreign Lan- 
guage Center of the Institute who fulfills the re- 
quirements for that degree. 

(b) A degree may be conferred upon a student 
under this section only if the Provost of the 
Center certifies to the Commandant that the 
student has satisfied all the requirements pre- 
scribed for the degree. 

(c) The authority provided by subsection (a) 
shall be exercised under regulations prescribed 
by the Secretary of Defense. 

(Added Pub. L. 107-107, div. A, title V, § 531(a), 
Dec. 28, 2001, 115 Stat. 1104.) 

§ 2169. School of Nursing: establishment 

(a) Establishment Authorized. — The Sec- 
retary of Defense may establish a School of 
Nursing. 

(b) Degree Granting Authority. — The School 
of Nursing may include a program that awards a 
bachelor of science in nursing. 

(c) Phased Development. — The Secretary of 
Defense may develop the School of Nursing in 
phases as determined appropriate by the Sec- 
retary. 

(Added Pub. L. 111-84, div. A, title V, § 525(a)(2), 
Oct. 28, 2009, 123 Stat. 2286.) 

CHAPTER 109— EDUCATIONAL LOAN 
REPAYMENT PROGRAMS 

Sec. 

2171. Education loan repayment program: enlisted 
members on active duty in specified mili- 
tary specialties. 

[2172. Renumbered.] 

2173. Education loan repayment program: commis- 

sioned officers in specified health profes- 
sions. 

2174. Interest payment program: members on ac- 

tive duty. 

Amendments 

2002— Pub. L. 107-314, div. A, title VI, § 651(a)(2), Dec. 
2, 2002, 116 Stat. 2579, added item 2174. 



1997— Pub. L. 105-85, div. A, title VI, § 651(b), Nov. 18, 
1997, 111 Stat. 1803, added item 2173. 

1994— Pub. L. 103-337, div. A, title XVI, §1671(b)(13), 
Oct. 5, 1994, 108 Stat. 3014, added item 2171 and struck 
out former items 2171 "General educational loan repay- 
ment program" and 2172 "Education loans for certain 
health professionals who serve in the Selected Re- 
serve". 

§2171. Education loan repayment program: en- 
listed members on active duty in specified 
military specialties 

(a) (1) Subject to the provisions of this section, 
the Secretary of Defense may repay — 

(A) any loan made, insured, or guaranteed 
under part B of title IV of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1071 et seq.); 

(B) any loan made under part D of such title 
(the William D. Ford Federal Direct Loan Pro- 
gram, 20 U.S.C. 1087a et seq.); 

(C) any loan made under part E of such title 
(20 U.S.C. 1087aa et seq.); or 

(D) any loan incurred for educational pur- 
poses made by a lender that is — 

(i) an agency or instrumentality of a 
State; 

(ii) a financial or credit institution (in- 
cluding an insurance company) that is sub- 
ject to examination and supervision by an 
agency of the United States or any State; 

(iii) a pension fund approved by the Sec- 
retary for purposes of this section; or 

(iv) a non-profit private entity designated 
by a State, regulated by such State, and ap- 
proved by the Secretary for purposes of this 
section. 

Repayment of any such loan shall be made on 
the basis of each complete year of service per- 
formed by the borrower. 

(2) The Secretary may repay loans described in 
paragraph (1) in the case of any person for serv- 
ice performed on active duty as a member in an 
officer program or military specialty specified 
by the Secretary. 

(b) The portion or amount of a loan that may 
be repaid under subsection (a) is 33V3 percent or 
$1,500, whichever is greater, for each year of 
service. 

(c) If a portion of a loan is repaid under this 
section for any year, interest on the remainder 
of such loan shall accrue and be paid in the same 
manner as is otherwise required. 

(d) Nothing in this section shall be construed 
to authorize refunding any repayment of a loan. 

(e) A person who transfers from service mak- 
ing the person eligible for repayment of loans 
under this section (as described in subsection 
(a)(2)) to service making the person eligible for 
repayment of loans under section 16301 of this 
title (as described in subsection (a)(2) of that 
section) during a year shall be eligible to have 
repaid a portion of such loan determined by giv- 
ing appropriate fractional credit for each por- 
tion of the year so served, in accordance with 
regulations of the Secretary concerned. 

(f) The Secretary of Defense shall, by regula- 
tion, prescribe a schedule for the allocation of 
funds made available to carry out the provisions 
of this section and section 16301 of this title dur- 
ing any year for which funds are not sufficient 
to pay the sum of the amounts eligible for re- 
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payment under subsection (a) and section 
16301(a) of this title. 

(g) Except a person described in subsection (e) 
who transfers to service making the person eli- 
gible for repayment of loans under section 16301 
of this title, a member of the armed forces who 
fails to complete the period of service required 
to qualify for loan repayment under this section 
shall be subject to the repayment provisions of 
section 303a(e) of title 37. 

(h) The Secretary of Defense may prescribe, by 
regulations, procedures for implementing this 
section, including standards for qualified loans 
and authorized payees and other terms and con- 
ditions for making loan repayments. Such regu- 
lations may include exceptions that would allow 
for the payment as a lump sum of any loan re- 
payment due to a member under a written 
agreement that existed at the time of a mem- 
ber's death or disability. 

(Added Pub. L. 99-145, title VI, § 671(a)(1), Nov. 8, 
1985, 99 Stat. 661; amended Pub. L. 103-337, div. 
A, title XVI, § 1663(e), Oct. 5, 1994, 108 Stat. 3009; 
Pub. L. 104-106, div. A, title X, § 1079(a), Feb. 10, 
1996, 110 Stat. 451; Pub. L. 109-163, div. A, title V, 
§537, Jan. 6, 2006, 119 Stat. 3249; Pub. L. 111-383, 
div. A, title V, § 552(a), Jan. 7, 2011, 124 Stat. 
4220.) 

References in Text 

The Higher Education Act of 1965, referred to in sub- 
sec. (a)(1), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219, 
as amended. Parts B, D, and E of title IV of the Higher 
Education Act of 1965 are classified to parts B (§ 1071 et 
seq.), C (§ 1087a et seq.), and D (§1087aa et seq.) of sub- 
chapter IV of chapter 28 of Title 20, Education, respec- 
tively. For complete classification of this Act to the 
Code, see Short Title note set out under section 1001 of 
Title 20 and Tables. 

Amendments 

2011— Subsecs. (g), (h). Pub. L. 111-383 added subsecs. 
(g) and (h). 

2006— Subsec. (a)(1)(D). Pub. L. 109-163, § 537(a), added 
subpar. (D). 

Subsec. (a)(2). Pub. L. 109-163, §537(b), substituted "a 
member in an officer program or military specialty" 
for "an enlisted member in a military specialty". 

1996— Subsec. (a)(1). Pub. L. 104-106 struck out "or" at 
end of subpar. (A), added subpar. (B), and redesignated 
former subpar. (B) as (C). 

1994— Pub. L. 103-337, § 1663(e)(6), substituted "Edu- 
cation loan repayment program: enlisted members on 
active duty in specified military specialties" for "Gen- 
eral educational loan repayment program" as section 
catchline. 

Subsec. (a)(1)(B). Pub. L. 103-337, § 1663(e)(1), struck 
out "or" after "(B)". 

Subsec. (a)(2). Pub. L. 103-337, § 1663(e)(2), substituted 
"case of any person for — 
"(A) service performed — 

"(i) as an enlisted member of the Selected Re- 
serve of the Ready Reserve of an armed force; and 
"(ii) in a reserve component and military spe- 
cialty specified by the Secretary of Defense; or 
"(B) service performed" 
and struck out at end "In the case of service described 
in clause (A) of the first sentence of this paragraph, the 
Secretary may repay a loan described in paragraph (1) 
only if the person to whom the loan was made per- 
formed such service after the loan was made." 

Subsec. (b). Pub. L. 103-337, § 1663(e)(3), amended sub- 
sec. (b) generally. Prior to amendment, subsec. (b) read 
as follows: "The portion or amount of a loan that may 
be repaid under subsection (a) is — 



"(1) 15 percent or $500, whichever is greater, for 
each year of service, in the case of service described 
in subsection (a)(2)(A); or 

"(2) 33V3 percent or $1,500, whichever is greater, for 
each year of service, in the case of service described 
in subsection (a)(2)(B)." 

Subsec. (e). Pub. L. 103-337, § 1663(e)(4), substituted "A 
person who transfers from service making the person 
eligible for repayment of loans under this section (as 
described in subsection (a)(2)) to service making the 
person eligible for repayment of loans under section 
16301 of this title (as described in subsection (a)(2) of 
that section)" for "Any individual who transfers from 
service described in clause (A) or (B) of subsection (a)(2) 
to service described in the other clause of such sub- 
section". 

Subsec. (f). Pub. L. 103-337, § 1663(e)(5), inserted "and 
section 16301 of this title" after "this section" and 
"and section 16301(a) of this title" after "subsection 
(a)". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date 

Section 671(b)(1) of Pub. L. 99-145 provided that: "The 
authority provided under section 2171 of title 10, United 
States Code, as added by subsection (a), shall apply 
only— 

"(A) in the case of persons who enlist or reenlist in 
the Selected Reserve of the Ready Reserve of an 
Armed Force or enlist or reenlist for service on active 
duty after September 30, 1980; 

"(B) with respect to service performed after that 
date; and 

"(C) with respect to loans made after October 1, 
1975." 

[§ 2172. Renumbered § 16302] 

§ 2173. Education loan repayment program: com- 
missioned officers in specified health profes- 
sions 

(a) Authority To Repay Education Loans. — 
For the purpose of maintaining adequate num- 
bers of commissioned officers of the armed 
forces on active duty who are qualified in the 
various health professions, the Secretary of a 
military department may repay, in the case of a 
person described in subsection (b), a loan that — 

(1) was used by the person to finance edu- 
cation regarding a health profession; and 

(2) was obtained from a governmental en- 
tity, private financial institution, school, or 
other authorized entity. 

(b) Eligible Persons.— To be eligible to ob- 
tain a loan repayment under this section, a per- 
son must — 

(1) satisfy one of the requirements specified 
in subsection (c); 

(2) be fully qualified for, or hold, an appoint- 
ment as a commissioned officer in one of the 
health professions; and 

(3) sign a written agreement to serve on ac- 
tive duty, or, if on active duty, to remain on 
active duty for a period in addition to any 
other incurred active duty obligation. 

(c) Academic and Professional Require- 
ments. — One of the following academic require- 
ments must be satisfied for purposes of deter- 
mining the eligibility of a person for a loan re- 
payment under this section: 
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(1) The person is fully qualified in a health 
care profession that the Secretary of the mili- 
tary department concerned has determined to 
be necessary to meet identified skill short- 
ages. 

(2) The person is enrolled as a full-time stu- 
dent in the final year of a course of study at 
an accredited educational institution leading 
to a degree in a health profession other than 
medicine or osteopathic medicine. 

(3) The person is enrolled in the final year of 
an approved graduate program leading to spe- 
cialty qualification in medicine, dentistry, os- 
teopathic medicine, or other health profession. 

(4) The person is enrolled in the Armed 
Forces Health Professions Scholarship and Fi- 
nancial Assistance Program under subchapter 
I of chapter 105 of this title for a number of 
years less than is required to complete the 
normal length of the course of study required 
for the health profession concerned. 

(d) Certain Persons Ineligible. — Students of 
the Uniformed Services University of the Health 
Sciences established under section 2112 of this 
title are not eligible for the repayment of an 
education loan under this section. 

(e) Loan Repayments. — (1) Subject to the lim- 
its established by paragraph (2), a loan repay- 
ment under this section may consist of payment 
of the principal, interest, and related expenses 
of a loan obtained by a person described in sub- 
section (b) for — 

(A) all educational expenses, comparable to 
all educational expenses recognized under sec- 
tion 2127(a) of this title for participants in the 
Armed Forces Health Professions Scholarship 
and Financial Assistance program; and 

(B) reasonable living expenses, not to exceed 
expenses comparable to the stipend paid under 
section 2121(d) of this title for participants in 
the Armed Forces Health Professions Scholar- 
ship and Financial Assistance program. 

(2) For each year of obligated service that a 
person agrees to serve in an agreement described 
in subsection (b)(3), the Secretary of the mili- 
tary department concerned may pay not more 
than $60,000 on behalf of the person. This maxi- 
mum amount shall be increased annually by the 
Secretary of Defense effective October 1 of each 
year by the percentage equal to the percent in- 
crease in the average annual cost of educational 
expenses and stipend costs of a single scholar- 
ship under the Armed Forces Health Professions 
Scholarship and Financial Assistance program. 

(f) Active Duty Service Obligation.— (1) A 
person entering into an agreement described in 
subsection (b)(3) incurs an active duty service 
obligation. The length of this obligation shall be 
determined under regulations prescribed by the 
Secretary of Defense, but those regulations may 
not provide for a period of obligation of less 
than one year for each maximum annual 
amount, or portion thereof, paid on behalf of the 
person for qualified loans. 

(2) For persons on active duty before entering 
into the agreement, the active duty service obli- 
gation shall be served consecutively to any 
other obligation incurred under the agreement. 

(g) Effect of Failure To Complete Obliga- 
tion. — (1) A commissioned officer who is relieved 



of the officer's active duty obligation under this 
section before the completion of that obligation 
may be given, with or without the consent of the 
officer, any alternative obligation comparable 
to any of the alternative obligations authorized 
by section 2123(e) of this title for participants in 
the Armed Forces Health Professions Scholar- 
ship and Financial Assistance program. 

(2) An officer who does not complete the pe- 
riod of active duty specified in the agreement 
entered into under subsection (b)(3), or the al- 
ternative obligation imposed under paragraph 
(1), shall be subject to the repayment provisions 
of section 303a(e) of title 37. 

(h) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion, including standards for qualified loans and 
authorized payees and other terms and condi- 
tions for the making of loan repayments. 

(Added Pub. L. 105-85, div. A, title VI, § 651(a), 
Nov. 18, 1997, 111 Stat. 1802; amended Pub. L. 
107-314, div. A, title V, §573, Dec. 2, 2002, 116 Stat. 
2558; Pub. L. 109-163, div. A, title VI, § 687(c)(7), 
Jan. 6, 2006, 119 Stat. 3334; Pub. L. 109-364, div. A, 
title V, § 537(a), Oct. 17, 2006, 120 Stat. 2209; Pub. 
L. 111-383, div. A, title V, §553, Jan. 7, 2011, 124 
Stat. 4220.) 

Amendments 

2011— Subsec. (c)(4). Pub. L. 111-383 added par. (4). 

2006— Subsec. (e)(2). Pub. L. 109-364 substituted 
"$60,000" for "$22,000". 

Subsec. (g). Pub. L. 109-163 designated existing provi- 
sions as par. (1) and added par. (2). 

2002— Subsec. (d). Pub. L. 107-314, § 573(a), substituted 
"Students" for "Participants of the Armed Forces 
Health Professions Scholarship and Financial Assist- 
ance program under subchapter I of chapter 105 of this 
title and students". 

Subsec. (e)(2). Pub. L. 107-314, § 573(b), struck out at 
end "The total amount that may be repaid on behalf of 
any person may not exceed an amount determined on 
the basis of a four-year active duty service obligation." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 537(b), Oct. 17, 2006, 
120 Stat. 2209, provided that: 

"(1) In general. — The amendment made by sub- 
section (a) [amending this section] shall take effect on 
October 1, 2006, and shall apply to agreements entered 
into or revised under section 2173 of title 10, United 
States Code, on or after that date. 

"(2) Prohibition on adjustment. — The adjustment re- 
quired by the second sentence of section 2173(e)(2) of 
title 10, United States Code, to be made on October 1, 
2006, shall not be made." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§2174. Interest payment program: members on 
active duty 

(a) Authority. — (1) The Secretary concerned 
may pay in accordance with this section the in- 
terest and any special allowances that accrue on 
one or more student loans of an eligible member 
of the armed forces. 

(2) The Secretary of a military department 
may exercise the authority under paragraph (1) 
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only if approved by the Secretary of Defense and 
subject to such requirements, conditions, and 
restrictions as the Secretary of Defense may 
prescribe. 

(b) Eligible Members. — A member of the 
armed forces is eligible for the benefit under 
subsection (a) while the member — 

(1) is serving on active duty in fulfillment of 
the member's first enlistment in the armed 
forces or, in the case of an officer, is serving 
on active duty and has not completed more 
than three years of service on active duty; 

(2) is the debtor on one or more unpaid loans 
described in subsection (c); and 

(3) is not in default on any such loan. 

(c) Student Loans. — The authority to make 
payments under subsection (a) may be exercised 
with respect to the following loans: 

(1) A loan made, insured, or guaranteed 
under part B of title IV of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1071 et seq.). 

(2) A loan made under part D of such title (20 
U.S.C. 1087a et seq.). 

(3) A loan made under part E of such title (20 
U.S.C. 1087aa et seq.). 

(d) Maximum Benefit— The months for which 
interest and any special allowance may be paid 
on behalf of a member of the armed forces under 
this section are any 36 consecutive months dur- 
ing which the member is eligible under sub- 
section (b). 

(e) Funds for Payments.— Appropriations 
available for the pay and allowances of military 
personnel shall be available for payments under 
this section. 

(f) Coordination. — (1) The Secretary of De- 
fense and, with respect to the Coast Guard when 
it is not operating as a service in the Navy, the 
Secretary of the Department in which the Coast 
Guard is operating shall consult with the Sec- 
retary of Education regarding the administra- 
tion of the authority under this section. 

(2) The Secretary concerned shall transfer to 
the Secretary of Education the funds nec- 
essary — 

(A) to pay interest and special allowances on 
student loans under this section (in accord- 
ance with sections 428(o), 455(0, and 464(j) of 
the Higher Education Act of 1965 (20 U.S.C. 
1078(o), 1087e(Z), and 1087dd(j)); and 

(B) to reimburse the Secretary of Education 
for any reasonable administrative costs in- 
curred by the Secretary in coordinating the 
program under this section with the adminis- 
tration of the student loan programs under 
parts B, D, and E of title IV of the Higher Edu- 
cation Act of 1965. 

(g) Special Allowance Defined.— In this sec- 
tion, the term "special allowance" means a spe- 
cial allowance that is payable under section 438 
of the Higher Education Act of 1965 (20 U.S.C. 
1087-1). 

(Added Pub. L. 107-314, div. A, title VI, § 651(a)(1), 
Dec. 2, 2002, 116 Stat. 2578.) 

References in Text 

The Higher Education Act of 1965, referred to in sub- 
sees, (c) and (f)(2)(B), is Pub. L. 89-329, Nov. 8, 1965, 79 
Stat. 1219, as amended. Parts B, D, and E of title IV of 
the Act are classified to parts B (§1071 et seq.), C 



(§ 1087a et seq.), and D (§1087aa et seq.), respectively, of 
subchapter IV of chapter 28 of Title 20, Education. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1001 of Title 20 
and Tables. 

Effective Date 

Pub. L. 107-314, div. A, title VI, § 651(e), Dec. 2, 2002, 
116 Stat. 2581, provided that: "The amendments made 
by this section [enacting this section and amending 
sections 1078, 1087e, and 1087dd of Title 20, Education] 
shall apply with respect to interest, and any special al- 
lowance under section 438 of the Higher Education Act 
of 1965 [20 U.S.C. 1087-1], that accrue for months begin- 
ning on or after October 1, 2003, on student loans de- 
scribed in subsection (c) of section 2174 of title 10, 
United States Code (as added by subsection (a)), that 
were made before, on, or after such date to members of 
the Armed Forces who are on active duty (as defined in 
section 101(d) of title 10, United States Code) on or after 
that date." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

CHAPTER 110— EDUCATIONAL ASSISTANCE 
FOR MEMBERS HELD AS CAPTIVES AND 
THEIR DEPENDENTS 

See. 

2181. Definitions. 

2182. Educational assistance: dependents of cap- 

tives. 

2183. Educational assistance: former captives. 

2184. Termination of assistance. 

2185. Programs to be consistent with programs ad- 

ministered by the Department of Veterans 
Affairs. 

Amendments 

1990— Pub. L. 101-510, div. A, title XIV, §1484(i)(5), 
Nov. 5, 1990, 104 Stat. 1718, inserted "administered by" 
after "programs" in item 2185. 

1989— Pub. L. 101-189, div. A, title XVI, § 1621(a)(7)(B), 
Nov. 29, 1989, 103 Stat. 1603, substituted "programs the 
Department of Veterans Affairs" for "programs admin- 
istered by the Veterans' Administration" in item 2185. 

§ 2181. Definitions 

In this chapter: 

(1) The terms "captive status" and "former 
captive" have the meanings given those terms 
in section 559 of title 37. 

(2) The term "dependent" has the meaning 
given that term in section 551 of that title. 

(Added Pub. L. 99-399, title VIII, § 806(d)(1), Aug. 
27, 1986, 100 Stat. 887, and Pub. L. 100-26, §7(k)(6), 
Apr. 21, 1987, 101 Stat. 284.) 

Amendments 

1987— Pub. L. 100-26, substituted "The terms 'cap- 
tive'" for "'Captive'" in par. (1) and "The term 'de- 
pendent' " for " 'Dependent' " in par. (2). 

Effective Date 

Section 806(d)(3) of Pub. L. 99-399 provided that: 
"Chapter 110 of title 10, United States Code, as added 
by paragraph (1), shall apply with respect to persons 
whose captive status begins after January 21, 1981." 
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§2182. Educational assistance: dependents of 
captives 

(a) Under regulations prescribed by the Presi- 
dent, the Secretary concerned shall pay (by ad- 
vancement or reimbursement) a dependent of a 
person who is in a captive status for expenses in- 
curred, while attending an educational or train- 
ing institution, for — 

(1) subsistence; 

(2) tuition; 

(3) fees; 

(4) supplies; 

(5) books; 

(6) equipment; and 

(7) other educational expenses. 

(b) Except as provided in section 2184 of this 
title, payments shall be available under this sec- 
tion for a dependent of a person who is in a cap- 
tive status for education or training that oc- 
curs — 

(1) after that person is in a captive status for 
not less than 90 days; and 

(2) on or before — 

(A) the end of any semester or quarter (as 
appropriate) that begins before the date on 
which the captive status of that person ter- 
minates; 

(B) the earlier of the end of any course 
that began before such date or the end of the 
16-week period following that date if the 
educational or training institution is not op- 
erated on a semester or quarter system; or 

(C) a date specified by the Secretary con- 
cerned in order to respond to special circum- 
stances. 

(c) If a person in a captive status or a former 
captive dies and the death is incident to the cap- 
tivity, payments shall be available under this 
section for a dependent of that person for edu- 
cation or training that occurs after the date of 
the death of that person. 

(d) The provisions of this section shall not 
apply to any dependent who is eligible for assist- 
ance under chapter 35 of title 38 or similar as- 
sistance under any other provision of law. 

(Added Pub. L. 99-399, title VIII, § 806(d)(1), Aug. 
27, 1986, 100 Stat. 887.) 

Delegation of Functions 

Functions of the President under this section dele- 
gated to the Secretary of Defense, see section 3 of Ex. 
Ord. No. 12598, June 17, 1987, 52 F.R. 23421, set out as a 
note under section 5569 of Title 5, Government Organi- 
zation and Employees. 

§ 2183. Educational assistance: former captives 

(a) In order to respond to special circum- 
stances, the Secretary concerned may pay (by 
advancement or reimbursement) a person who is 
a former captive for expenses incurred, while at- 
tending an educational or training institution, 
for — 

(1) subsistence; 

(2) tuition; 

(3) fees; 

(4) supplies; 

(5) books; 

(6) equipment; and 

(7) other educational expenses. 



(b) Except as provided in section 2184 of this 
title, payments shall be available under this sec- 
tion for a person who is a former captive for 
education or training that occurs — 

(1) after the termination of the status of 
that person as a captive; and 

(2) on or before — 

(A) the end of any semester or quarter (as 
appropriate) that begins before the end of 
the 10-year period beginning on the date on 
which the status of that person as a captive 
terminates; or 

(B) if the educational or training institu- 
tion is not operated on a semester or quarter 
system, the earlier of the end of any course 
that began before such date or the end of the 
16-week period following that date. 

(c) Payments shall be available under this sec- 
tion only to the extent that such payments are 
not otherwise authorized by law. 

(Added Pub. L. 99-399, title VIII, § 806(d)(1), Aug. 
27, 1986, 100 Stat. 888.) 

§ 2184. Termination of assistance 

Assistance under this chapter — 

(1) shall be discontinued for any person 
whose conduct or progress is unsatisfactory 
under standards consistent with those estab- 
lished under section 3524 of title 38; and 

(2) may not be provided for any person for 
more than 45 months (or the equivalent in 
other than full-time education or training). 

(Added Pub. L. 99-399, title VIII, § 806(d)(1), Aug. 
27, 1986, 100 Stat. 888; amended Pub. L. 103-337, 
div. A, title X, § 1070(e)(7), Oct. 5, 1994, 108 Stat. 
2859.) 

Amendments 

1994— Par. (1). Pub. L. 103-337 substituted "3524" for 
"1724". 

§ 2185. Programs to be consistent with programs 
administered by the Department of Veterans 
Affairs 

Regulations prescribed to carry out this chap- 
ter shall provide that the programs under this 
chapter shall be consistent with the educational 
assistance programs under chapters 35 and 36 of 
title 38. 

(Added Pub. L. 99-399, title VIII, § 806(d)(1), Aug. 
27, 1986, 100 Stat. 888; amended Pub. L. 101-189, 
div. A, title XVI, § 1621(a)(7)(A), Nov. 29, 1989, 103 
Stat. 1603.) 

Amendments 

1989 — Pub. L. 101-189 substituted "the Department of 
Veterans Affairs" for "the Veterans' Administration" 
in section catchline. 

CHAPTER 111— SUPPORT OF SCIENCE, 
MATHEMATICS, AND ENGINEERING EDU- 
CATION 

Sec. 

2191. Graduate fellowships. 

2192. Improvement of education in technical fields: 

general authority regarding education in 
science, mathematics, and engineering. 
2192a. Science, Mathematics, and Research for 
Transformation (SMART) Defense Edu- 
cation Program. 



Page 1091 



TITLE 10— ARMED FORCES 



§2192 



Sec. 

2193. Improvement of education in technical fields: 

grants for higher education in science and 
mathematics. 

2193a. Improvement of education in technical fields: 
general authority for support of elementary 
and secondary education in science and 
mathematics. 

2193b. Improvement of education in technical fields: 
program for support of elementary and sec- 
ondary education in science, mathematics, 
and technology. 

2194. Education partnerships. 

2195. Department of Defense cooperative education 

programs. 

2196. Manufacturing engineering education: grant 

program. 

2197. Manufacturing experts in the classroom. 

2198. Management training program in Japanese 

language and culture. 

2199. Definitions. 

Amendments 

2006— Pub. L. 109-163, div. A, title XI, § 1104(d)(2), Jan. 
6, 2006, 119 Stat. 3450, added item 2192a. 

1999— Pub. L. 106-65, div. A, title V, § 580(d)(3), Oct. 5, 
1999, 113 Stat. 633, added items 2192, 2193, 2193a, and 
2193b and struck out former items 2192 "Science, math- 
ematics, and engineering education" and 2193 "Science 
and mathematics education improvement program". 

1992— Pub. L. 102-484, div. D, title XLII, § 4238(b)(2), 
Oct. 23, 1992, 106 Stat. 2694, substituted "experts" for 
"managers" in item 2197. 

1991— Pub. L. 102-190, div. A, title VIII, §§ 825(a)(2), 
828(b), Dec. 5, 1991, 105 Stat. 1442, 1444, struck out item 
2196 "Definition" and added items 2196 to 2199. 

1990— Pub. L. 101-510, div. A, title II, § 247(a)(2)(A), (C), 
Nov. 5, 1990, 104 Stat. 1523, substituted "SUPPORT OP 
SCIENCE, MATHEMATICS, AND ENGINEERING EDU- 
CATION" for "NATIONAL DEFENSE SCIENCE AND 
ENGINEERING GRADUATE FELLOWSHIPS" in chap- 
ter heading and added items 2192 to 2196. 

Encouragement of Contractor Science, Tech- 
nology, Engineering, and Math (STEM) Programs 

Pub. L. 112-81, div. A, title VIII, §862, Dec. 31, 2011, 125 
Stat. 1521, provided that: 

"(a) In General. — The Under Secretary of Defense for 
Acquisition, Technology, and Logistics shall develop 
programs and incentives to ensure that Department of 
Defense contractors take appropriate steps to — 

"(1) enhance undergraduate, graduate, and doctoral 
programs in science, technology, engineering and 
math (in this section referred to as 'STEM' dis- 
ciplines); 

"(2) make investments, such as programming and 
curriculum development, in STEM programs within 
elementary and secondary schools; 

"(3) encourage employees to volunteer in Title I 
schools in order to enhance STEM education and pro- 
grams; 

"(4) make personnel available to advise and assist 
faculty at such colleges and universities in the per- 
formance of STEM research and disciplines critical to 
the functions of the Department of Defense; 

"(5) establish partnerships between the offeror and 
historically Black colleges and universities and mi- 
nority institutions for the purpose of training stu- 
dents in scientific disciplines; 

"(6) award scholarships and fellowships, and estab- 
lish cooperative work-education programs in sci- 
entific disciplines; or 

"(7) conduct recruitment activities at historically 
black colleges and universities and other minority- 
serving institutions or offer internships or appren- 
ticeships. 

"(b) Implementation.— Not later than 270 days after 
the date of the enactment of this Act [Dec. 31, 2011], the 
Under Secretary shall submit to the congressional de- 



fense committees [Committees on Armed Services and 
Appropriations of Senate and House of Representatives] 
a report on the steps taken to implement the require- 
ments of this section." 

§ 2191. Graduate fellowships 

(a) The Secretary of Defense shall prescribe 
regulations providing for the award of fellow- 
ships to citizens and nationals of the United 
States who agree to pursue graduate degrees in 
science, engineering, or other fields of study des- 
ignated by the Secretary to be of priority inter- 
est to the Department of Defense. 

(b) A fellowship awarded pursuant to regula- 
tions prescribed under subsection (a) shall be 
known as a "National Defense Science and Engi- 
neering Graduate Fellowship". 

(c) National Defense Science and Engineering 
Graduate Fellowships shall be awarded solely on 
the basis of academic ability. The Secretary 
shall take all appropriate actions to encourage 
applications for such fellowships of persons who 
are members of groups (including minority 
groups, women, and disabled persons) which his- 
torically have been underrepresented in science 
and technology fields. Recipients shall be se- 
lected on the basis of a nationwide competition. 
The award of a fellowship under this section 
may not be predicated on the geographic region 
in which the recipient lives or the geographic re- 
gion in which the recipient will pursue an ad- 
vanced degree. 

(d) The regulations prescribed under this sec- 
tion shall include — 

(1) the criteria for award of fellowships; 

(2) the procedures for selecting recipients; 

(3) the basis for determining the amount of 
a fellowship; and 

(4) the maximum amount that may be 
awarded to an individual during an academic 
year. 

(Added Pub. L. 101-189, div. A, title VIII, 
§ 843(d)(1), Nov. 29, 1989, 103 Stat. 1516.) 

§ 2192. Improvement of education in technical 
fields: general authority regarding education 
in science, mathematics, and engineering 

(a) The Secretary of Defense, in consultation 
with the Secretary of Education, shall, on a con- 
tinuing basis — 

(1) identify actions which the Department of 
Defense may take to improve education in the 
scientific, mathematics, and engineering 
skills necessary to meet the long-term na- 
tional defense needs of the United States for 
personnel proficient in such skills; and 

(2) establish and conduct programs to carry 
out such actions. 

(b) (1) In furtherance of the authority of the 
Secretary of Defense under any provision of this 
chapter or any other provision of law to support 
educational programs in science, mathematics, 
engineering, and technology, the Secretary of 
Defense may, unless otherwise specified in such 
provision — 

(A) enter into contracts and cooperative 
agreements with eligible entities; 

(B) make grants of financial assistance to el- 
igible entities; 

(C) provide cash awards and other items to 
eligible entities; 
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(D) accept voluntary services from eligible 
entities; and 

(E) support national competition judging, 
other educational event activities, and associ- 
ated award ceremonies in connection with 
these educational programs. 

(2) The Secretary of Defense may carry out 
the authority in paragraph (1) through the Sec- 
retaries of the military departments. 

(3) In this subsection: 

(A) The term "eligible entity" includes a de- 
partment or agency of the Federal Govern- 
ment, a State, a political subdivision of a 
State, an individual, and a not-for-profit or 
other organization in the private sector. 

(B) The term "State" means any State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, Guam, the 
United States Virgin Islands, the Common- 
wealth of the Northern Mariana Islands, 
American Samoa, and any other territory or 
possession of the United States. 

(c) The Secretary shall designate an individual 
within the Office of the Secretary of Defense to 
advise and assist the Secretary regarding mat- 
ters relating to science, mathematics, and engi- 
neering education and training. 

(Added Pub. L. 101-510, div. A, title II, § 247(a)(1), 
Nov. 5, 1990, 104 Stat. 1521; amended Pub. L. 
106-65, div. A, title V, § 580(d)(1), Oct. 5, 1999, 113 
Stat. 633; Pub. L. 108-136, div. A, title II, §233, 
Nov. 24, 2003, 117 Stat. 1423; Pub. L. 111-383, div. 
A, title II, § 211(a), Jan. 7, 2011, 124 Stat. 4162.) 

Amendments 

2011— Subsec. (b)(2), (3). Pub. L. 111-383 added par. (2) 
and redesignated former par. (2) as (3). 

2003— Subsecs. (b), (c). Pub. L. 108-136 added subsec. 
(b) and redesignated former subsec. (b) as (c). 

1999 — Pub. L. 106-65 amended section catchline gener- 
ally. Prior to amendment, catchline read as follows: 
"Science, mathematics, and engineering education". 

Science, Mathematics, and Research for Trans- 
formation (SMART) Defense Scholarship Pilot 
Program 

Pub. L. 108-375, div. A, title XI, §1105, Oct. 28, 2004, 118 
Stat. 2074, as amended by Pub. L. 109-163, div. A, title 

X, § 1056(d), title XI, § 1104(a)-(c), Jan. 6, 2006, 119 Stat. 
3440, 3448, 3449; Pub. L. 111-383, div. A, title X, 
§ 1075(h)(5), Jan. 7, 2011, 124 Stat. 4377, which related to 
a pilot program to provide financial assistance for edu- 
cation in science, mathematics, engineering, and tech- 
nology skills and disciplines that were determined to 
be critical to the national security functions of the De- 
partment of Defense, was repealed and restated in sec- 
tion 2192a of this title by Pub. L. 109-163, div. A, title 

XI, § 1104(d)(1)(B), (e)(1), Jan. 6, 2006, 119 Stat. 3450. 

Department of Defense Support for Science, 
Mathematics, and Engineering Education 

Pub. L. 102-190, div. A, title VIII, §829, Dec. 5, 1991, 105 
Stat. 1444, directed Secretary of Defense to develop and 
submit to Congress a master plan for activities by De- 
partment of Defense during each of fiscal years 1993 
through 1997 to support education in science, mathe- 
matics, and engineering at all levels of education in the 
United States, with each such plan to be developed in 
consultation with Secretary of Education, prior to re- 
peal by Pub. L. 104-106, div. A, title X, § 1063(c), Feb. 10, 
1996, 110 Stat. 444. 



§ 2192a. Science, Mathematics, and Research for 
Transformation (SMART) Defense Education 
Program 

(a) Requirement for Program. — The Sec- 
retary of Defense shall carry out a program to 
provide financial assistance for education in 
science, mathematics, engineering, and tech- 
nology skills and disciplines that, as determined 
by the Secretary, are critical to the national se- 
curity functions of the Department of Defense 
and are needed in the Department of Defense 
workforce. 

(b) Financial Assistance.— (1) Under the pro- 
gram under this section, the Secretary of De- 
fense may award a scholarship or fellowship in 
accordance with this section to a person who — 

(A) is a citizen of the United States; 

(B) is pursuing an associates degree, under- 
graduate degree, or advanced degree in a criti- 
cal skill or discipline described in subsection 
(a) at an accredited institution of higher edu- 
cation; and 

(C) enters into a service agreement with the 
Secretary of Defense as described in sub- 
section (c). 

(2) The amount of the financial assistance pro- 
vided under a scholarship or fellowship awarded 
to a person under this subsection shall be the 
amount determined by the Secretary of Defense 
as being necessary to pay all educational ex- 
penses incurred by that person, including tui- 
tion, fees, cost of books, laboratory expenses, 
equipment expenses, and expenses of room and 
board. 

(3) Financial assistance provided under a 
scholarship or fellowship awarded under this 
section may be paid directly to the recipient of 
such scholarship or fellowship or to an admin- 
istering entity for disbursement of the funds. 

(c) Service Agreement for Recipients of Fi- 
nancial Assistance. — (1) To receive financial 
assistance under this section — 

(A) in the case of an employee of the Depart- 
ment of Defense, the employee shall enter into 
a written agreement to continue in the em- 
ployment of the department for the period of 
obligated service determined under paragraph 
(2); and 

(B) in the case of a person not an employee 
of the Department of Defense, the person shall 
enter into a written agreement to accept and 
continue employment in the Department of 
Defense for the period of obligated service de- 
termined under paragraph (2). 

(2) For the purposes of this subsection, the pe- 
riod of obligated service for a recipient of finan- 
cial assistance under this section shall be the 
period determined by the Secretary of Defense 
as being appropriate to obtain adequate service 
in exchange for such financial assistance. The 
period of service required of a recipient may not 
be less than the total period of pursuit of a de- 
gree that is covered by such financial assist- 
ance. The period of obligated service is in addi- 
tion to any other period for which the recipient 
is obligated to serve in the civil service of the 
United States. 

(3) An agreement entered into under this sub- 
section by a person pursuing an academic degree 
shall include any terms and conditions that the 
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Secretary of Defense determines necessary to 
protect the interests of the United States or 
otherwise appropriate for carrying out this sec- 
tion. 

(d) Employment of Program Participants. — 
The Secretary of Defense — 

(1) may, without regard to any provision of 
title 5 governing appointment of employees to 
competitive service positions within the De- 
partment of Defense, appoint to a position in 
the Department of Defense in the excepted 
service an individual who has successfully 
completed an academic program for which a 
scholarship or fellowship under this section 
was awarded and who, under the terms of the 
agreement for such scholarship or fellowship, 
at the time of such appointment, owes a serv- 
ice commitment to the Department; and 

(2) may, upon satisfactory completion of 2 
years of substantially continuous service by 
an incumbent who was appointed to an ex- 
cepted service position under the authority of 
paragraph (1), convert the appointment of 
such individual, without competition, to a ca- 
reer or career conditional appointment. 

(e) Refund for Period of Unserved Obli- 
gated Service. — (1)(A) A participant in the pro- 
gram under this section who is not an employee 
of the Department of Defense and who volun- 
tarily fails to complete the educational program 
for which financial assistance has been provided 
under this section, or fails to maintain satisfac- 
tory academic progress as determined in accord- 
ance with regulations prescribed by the Sec- 
retary of Defense, shall refund to the United 
States an appropriate amount, as determined by 
the Secretary. 

(B) A participant in the program under this 
section who is an employee of the Department of 
Defense and who — 

(i) voluntarily fails to complete the edu- 
cational program for which financial assist- 
ance has been provided, or fails to maintain 
satisfactory academic progress as determined 
in accordance with regulations prescribed by 
the Secretary; or 

(ii) before completion of the period of obli- 
gated service required of such participant — 

(I) voluntarily terminates such partici- 
pant's employment with the Department; or 

(II) is removed from such participant's em- 
ployment with the Department on the basis 
of misconduct, 

shall refund the United States an appropriate 
amount, as determined by the Secretary. 

(2) An obligation to reimburse the United 
States imposed under paragraph (1) is for all 
purposes a debt owed to the United States. 

(3) The Secretary of Defense may waive, in 
whole or in part, a refund required under para- 
graph (1) if the Secretary determines that recov- 
ery would be against equity and good conscience 
or would be contrary to the best interests of the 
United States. 

(4) A discharge in bankruptcy under title 11 
that is entered less than five years after the ter- 
mination of an agreement under this section 
does not discharge the person signing such 
agreement from a debt arising under such agree- 
ment or under this subsection. 



(f) Relationship to Other Programs. — The 
Secretary of Defense shall coordinate the provi- 
sion of financial assistance under the authority 
of this section with the provision of financial as- 
sistance under the other authorities provided in 
this chapter in order to maximize the benefits 
derived by the Department of Defense from the 
exercise of all such authorities. 

(g) Institution of Higher Education De- 
fined. — In this section, the term "institution of 
higher education" has the meaning given such 
term in section 101 of the Higher Education Act 
of 1965 (20 U.S.C. 1001). 

(Added Pub. L. 109-163, div. A, title XI, 
§ 1104(d)(1), Jan. 6, 2006, 119 Stat. 3449; amended 
Pub. L. 110-417, [div. A], title X, § 1061(a)(5), Oct. 
14, 2008, 122 Stat. 4612; Pub. L. 111-84, div. A, title 
XI, §1102(a)-(d)(l), Oct. 28, 2009, 123 Stat. 2484, 
2485.) 

Codification 

Section, as added by Pub. L. 109-163, consists of text 
of Pub. L. 108-375, div. A, title XI, §1105, Oct. 28, 2004, 

118 Stat. 2074; Pub. L. 109-163, div. A, title X, § 1056(d), 
title XI, §1104(a)-(c), Jan. 6, 2006, 119 Stat. 3440, 3448, 
3449; Pub. L. 111-383, div. A, title X, § 1075(h)(5), Jan. 7, 
2011, 124 Stat. 4377, which was formerly set out as a 
note under section 2192 of this title, and was repealed 
by Pub. L. 109-163, div. A, title XI, § 1104(e)(1), Jan. 6, 
2006, 119 Stat. 3450. 

Amendments 

2009— Subsec. (c)(2). Pub. L. 111-84, § 1102(b), sub- 
stituted "The" for "Except as provided in subsection 
(d), the" in second sentence. 

Subsec. (d). Pub. L. 111-84, § 1102(a), amended subsec. 
(d) generally. Prior to amendment, subsec. (d) provided 
that, under certain circumstances, the Secretary of De- 
fense could appoint or retain a SMART program par- 
ticipant as an interim employee and separate such par- 
ticipant from employment if no appropriate permanent 
position was available at the end of the interim period 
and that the period of interim service would count to- 
wards the participant's obligated service requirements. 

Subsec. (f). Pub. L. 111-84, § 1102(c), struck out "The 
program under this section is in addition to the au- 
thorities provided in chapter 111 of this title." before 
"The Secretary" and substituted "the other authori- 
ties provided in this chapter" for "the authorities pro- 
vided in such chapter". 

Subsecs. (g), (h). Pub. L. 111-84, § 1102(d)(1), redesig- 
nated subsec. (h) as (g) and struck out former subsec. 
(g). Prior to amendment, text read as follows: "Not 
later than February 1, 2007, the Secretary of Defense 
shall submit to the Committees on Armed Services of 
the Senate and the House of Representatives, the Com- 
mittee on Governmental Affairs of the Senate, and the 
Committee on Government Reform of the House of Rep- 
resentatives a plan for expanding and improving the 
national defense science and engineering workforce 
educational assistance program carried out under this 
section as appropriate to improve recruitment and re- 
tention to meet the requirements of the Department of 
Defense for its science and engineering workforce on a 
short-term basis and on a long-term basis." 

2008— Subsec. (e)(4). Pub. L. 110-417, § 1061(a)(5)(A), 
substituted "title 11" for "title 11, United States 
Code,". 

Subsec. (f). Pub. L. 110-417, § 1061(a)(5)(B), substituted 
"this title" for "title 10, United States Code". 

Effect on Current Participants in SMART Pilot 
Program 

Pub. L. 109-163, div. A, title XI, § 1104(f), Jan. 6, 2006, 

119 Stat. 3450, provided that: "Participation in the 
Science, Mathematics, and Research for Trans- 
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formation (SMART) Defense Scholarship Pilot Pro- 
gram under section 1105 of Public Law 108-375 [see Codi- 
fication note above] by an individual who has entered 
into an agreement under that pilot program before the 
date of the enactment of this Act [Jan. 6, 2006] shall be 
governed by the terms of such agreement without re- 
gard to the amendments made by this section [enacting 
this section, amending section 3304 of Title 5, Govern- 
ment Organization and Employees, and amending and 
repealing provisions set out as a note under section 2192 
of this title]." 

§2193. Improvement of education in technical 
fields: grants for higher education in science 
and mathematics 

(a) (1) The Secretary of Defense may, in accord- 
ance with the provisions of this subsection, 
carry out a program for awarding grants to stu- 
dents who have been accepted for enrollment in, 
or who are enrolled in, an institution of higher 
education as undergraduate or graduate stu- 
dents in scientific and engineering disciplines 
critical to the national security functions of the 
Department of Defense. 

(2) Grant proceeds shall be disbursed on behalf 
of students awarded grants under this sub- 
section to the institutions of higher education 
at which the students are enrolled. No grant 
proceeds shall be disbursed on behalf of a stu- 
dent until the student is enrolled at an institu- 
tion of higher education. 

(3) The amount of a grant awarded a student 
under this subsection may not exceed the stu- 
dent's cost of attendance. 

(4) The amount of a grant awarded a student 
under this subsection shall not be reduced on 
the basis of the student's receipt of other forms 
of Federal student financial assistance, but shall 
be taken into account in determining the eligi- 
bility of the student for those other forms of 
Federal student financial assistance. 

(5) The Secretary shall give priority to award- 
ing grants under this subsection in a manner 
likely to stimulate the interest of women and 
members of minority groups in pursuing sci- 
entific and engineering careers. The Secretary 
may consider the financial need of applicants in 
making awards in accordance with such prior- 
ity. 

(b) In this section: 

(1) The term "institution of higher edu- 
cation" has the meaning given such term in 
section 101 of the Higher Education Act of 
1965. 

(2) The term "cost of attendance" has the 
meaning given such term in section 472 of the 
Higher Education Act of 1965 (20 U.S.C. 1087ZZ). 

(Added Pub. L. 101-510, div. A, title II, § 247(a)(1), 
Nov. 5, 1990, 104 Stat. 1521; amended Pub. L. 
105-244, title I, § 102(a)(2)(A), Oct. 7, 1998, 112 
Stat. 1617; Pub. L. 106-65, div. A, title V, 
§ 580(c)(2), (3), (d)(2), Oct. 5, 1999, 113 Stat. 633.) 

References in Text 

Section 101 of the Higher Education Act of 1965, re- 
ferred to in subsec. (b)(1), is classified to section 1001 of 
Title 20, Education. 

Amendments 

1999— Pub. L. 106-65, § 580(d)(2), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Science and mathematics education 
improvement program". 



Subsec. (b). Pub. L. 106-65, § 580(c)(3), redesignated 
subsec. (c) as (b). 

Pub. L. 106-65, § 580(c)(2), redesignated subsec. (b) as 
section 2193a of this title. 

Subsec. (c). Pub. L. 106-65, § 580(c)(3), redesignated 
subsec. (c) as (b). 

1998— Subsec. (c)(1). Pub. L. 105-244 substituted "sec- 
tion 101 of the Higher Education Act of 1965" for "sec- 
tion 1201(a) of the Higher Education Act of 1965 (20 
U.S.C. 1141(a))". 

Effective Date of 1998 Amendment 

Amendment by Pub. L. 105-244 effective Oct. 1, 1998, 
except as otherwise provided in Pub. L. 105-244, see sec- 
tion 3 of Pub. L. 105-244, set out as a note under section 
1001 of Title 20, Education. 

§ 2193a. Improvement of education in technical 
fields: general authority for support of ele- 
mentary and secondary education in science 
and mathematics 

The Secretary of Defense, in coordination with 
the Secretary of Education, may establish pro- 
grams for the purpose of improving the mathe- 
matics and scientific knowledge and skills of 
elementary and secondary school students and 
faculty members. 

(Added and amended Pub. L. 106-65, div. A, title 
V, § 580(c)(1), (2), Oct. 5, 1999, 113 Stat. 632, 633.) 

Codification 

The text of section 2193(b) of this title, which was 
transferred to, and redesignated as text of, this section, 
was based on Pub. L. 101-510, div. A, title II, §247(a)(l), 
Nov. 5, 1990, 104 Stat. 1521. 

Amendments 

1999— Pub. L. 106-65, § 580(c)(2), renumbered section 
2193(b) of this title as text of this section. See Codifica- 
tion note above. 

§ 2193b. Improvement of education in technical 
fields: program for support of elementary 
and secondary education in science, mathe- 
matics, and technology 

(a) Authority for Program.— The Secretary 
of Defense may conduct a science, mathematics, 
and technology education improvement program 
known as the "Department of Defense STAR- 
BASE Program". The Secretary shall carry out 
the program in coordination with the Secretar- 
ies of the military departments. 

(b) Purpose. — The purpose of the program is 
to improve knowledge and skills of students in 
kindergarten through twelfth grade in mathe- 
matics, science, and technology. 

(c) STARBASE Academies.— (1) The Secretary 
shall provide for the establishment of at least 25 
academies under the program. 

(2) The Secretary of Defense shall establish 
guidelines, criteria, and a process for the estab- 
lishment of STARBASE programs in addition to 
those in operation on October 5, 1999. 

(3) (A) Except as otherwise provided under sub- 
paragraph (B), the Secretary may not support 
the establishment in any State of more than 
four academies under the program. 

(B) The Secretary may support the establish- 
ment and operation of an academy in a State in 
excess of four academies in that State if the 
Secretary expressly waives, in writing, the limi- 
tation in subparagraph (A) with respect to that 
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State. In the case of any such waiver, appro- 
priated funds may be used for the establishment 
and operation of an academy in excess of four in 
that State only to the extent that appropriated 
funds are expressly available for that purpose. 
Any such waiver shall be made under criteria to 
be prescribed by the Secretary. 

(d) Persons Eligible To Participate in Pro- 
gram. — The Secretary shall prescribe standards 
and procedures for selection of persons for par- 
ticipation in the program. 

(e) Regulations.— The Secretary of Defense 
shall prescribe regulations governing the con- 
duct of the program. 

(f) Authority to Accept Financial and Other 
Support. — (1) The Secretary of Defense and the 
Secretaries of the military departments may ac- 
cept financial and other support for the program 
from other departments and agencies of the Fed- 
eral Government, State governments, local gov- 
ernments, and not-for-profit and other organiza- 
tions in the private sector. 

(2) The Secretary of Defense shall remain the 
executive agent to carry out the program re- 
gardless of the source of funds for the program 
or any transfer of jurisdiction over the program 
within the executive branch. 

(g) Annual Report.— Not later than March 31 
of each year, the Secretary of Defense shall sub- 
mit to Congress a report on the program under 
this section. The report shall contain a discus- 
sion of the design and conduct of the program 
and an evaluation of the effectiveness of the pro- 
gram. 

(h) State Defined. — In this section, the term 
"State" includes the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Is- 
lands, and Guam. 

(Added Pub. L. 106-65, div. A, title V, § 580(a), 
Oct. 5, 1999, 113 Stat. 631; amended Pub. L. 
107-107, div. A, title V, § 596(b), Dec. 28, 2001, 115 
Stat. 1127; Pub. L. 108-375, div. A, title V, §519, 
title X, §1084(d)(16), Oct. 28, 2004, 118 Stat. 1886, 
2062; Pub. L. 110-181, div. A, title V, §592, Jan. 28, 
2008, 122 Stat. 138; Pub. L. 111-383, div. A, title V, 
§595, Jan. 7, 2011, 124 Stat. 4234.) 

Amendments 

2011— Subsec. (g). Pub. L. 111-383 substituted "March 
31 of each year" for "90 days after the end of each fiscal 
year". 

2008— Subsec. (c)(3)(A). Pub. L. 110-181, §592(1), sub- 
stituted "more than four academies" for "more than 
two academies". 

Subsec. (c)(3)(B). Pub. L. 110-181, §592(2), substituted 
"in excess of four" for "in excess of two" in two places. 

2004— Subsec. (c)(2). Pub. L. 108-375, §1084(d)(16), sub- 
stituted "October 5, 1999" for "the date of the enact- 
ment of this section". 

Subsec. (c)(3). Pub. L. 108-375, §519, amended par. (3) 
generally. Prior to amendment, par. (3) read as follows: 
"The Secretary may support the establishment and op- 
eration of any academy in excess of two academies in 
a State only if the Secretary has first authorized in 
writing the establishment of the academy and the costs 
of the establishment and operation of the academy are 
paid out of funds provided by sources other than the 
Department of Defense. Any such costs that are paid 
out of appropriated funds shall be considered as paid 
out of funds provided by such other sources if such 
sources fully reimburse the United States for the 
costs." 

2001— Subsec. (f). Pub. L. 107-107 designated existing 
provisions as par. (1) and added par. (2). 



Existing STARBASE Academies 

Pub. L. 106-65, div. A, title V, § 580(b), Oct. 5, 1999, 113 
Stat. 632, provided that: "While continuing in oper- 
ation, the academies existing on the date of the enact- 
ment of this Act [Oct. 5, 1999] under the Department of 
Defense STARBASE Program, as such program is in ef- 
fect on such date, shall be counted for the purpose of 
meeting the requirement under section 2193b(c)(l) of 
title 10, United States Code (as added by subsection 
(a)), relating to the minimum number of STARBASE 
academies." 

§ 2194. Education partnerships 

(a) The Secretary of Defense shall authorize 
the director of each defense laboratory to enter 
into one or more education partnership agree- 
ments with educational institutions in the 
United States for the purpose of encouraging 
and enhancing study in scientific disciplines at 
all levels of education. The educational institu- 
tions referred to in the preceding sentence are 
local educational agency, colleges, universities, 
and any other nonprofit institutions that are 
dedicated to improving science, mathematics, 
and engineering education. 

(b) Under a partnership agreement entered 
into with an educational institution under this 
section, the director of a defense laboratory may 
provide, and is encouraged to provide, assistance 
to the educational institution by — 

(1) loaning defense laboratory equipment to 
the institution for any purpose and duration 
in support of such agreement that the director 
considers appropriate; 

(2) notwithstanding the provisions of sub- 
title I of title 40 and division C (except sec- 
tions 3302, 3501(b), 3509, 3906, 4710, and 4711) of 
subtitle I of title 41 or any provision of law or 
regulation relating to transfers of surplus 
property, transferring to the institution any 
computer equipment, or other scientific equip- 
ment, that is — 

(A) commonly used by educational institu- 
tions; 

(B) surplus to the needs of the defense lab- 
oratory; and 

(C) determined by the director to be appro- 
priate for support of such agreement; 

(3) making laboratory personnel available to 
teach science courses or to assist in the devel- 
opment of science courses and materials for 
the institution; 

(4) involving faculty and students of the in- 
stitution in defense laboratory research 
projects; 

(5) cooperating with the institution in devel- 
oping a program under which students may be 
given academic credit for work on defense lab- 
oratory research projects; and 

(6) providing academic and career advice and 
assistance to students of the institution. 

(c) The Secretary of Defense shall ensure that 
the director of each defense laboratory shall 
give a priority under this section to entering 
into an education partnership agreement with 
one or more historically Black colleges and uni- 
versities and other minority institutions re- 
ferred to in paragraphs (3), (4), and (5) of section 
312(b) 1 of the Higher Education Act of 1965 (20 
U.S.C. 1058(b)). 



1 See References in Text note below. 
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(d) The Secretary of Defense shall ensure that, 
in entering into education partnership agree- 
ments under this section, the director of a de- 
fense laboratory gives a priority to providing as- 
sistance to educational institutions serving 
women, members of minority groups, and other 
groups of individuals who traditionally are in- 
volved in the engineering and science profes- 
sions in disproportionately low numbers. 

(e) The Secretary of Defense may permit the 
director of a defense laboratory to enter into a 
cooperative agreement with an appropriate en- 
tity to act as an intermediary and assist the di- 
rector in carrying out activities under this sec- 
tion. 

(f) In this section: 

(1) The term "defense laboratory" means 
any laboratory, product center, test center, 
depot, training and educational organization, 
or operational command under the jurisdic- 
tion of the Department of Defense. 

(2) The term "local educational agency" has 
the meaning given such term in section 9101 of 
the Elementary and Secondary Education Act 
of 1965. 

(Added Pub. L. 101-510, div. A, title II, § 247(a)(1), 
Nov. 5, 1990, 104 Stat. 1522; amended Pub. L. 
103-382, title III, § 391(b)(4), Oct. 20, 1994, 108 Stat. 
4021; Pub. L. 104-106, div. A, title XV, 
§1503(a)(19), Feb. 10, 1996, 110 Stat. 512; Pub. L. 
106-398, §1 [[div. A], title II, §253], Oct. 30, 2000, 
114 Stat. 1654, 1654A-49; Pub. L. 107-110, title X, 
§ 1076(e), Jan. 8, 2002, 115 Stat. 2091; Pub. L. 
108-178, § 4(b)(1), Dec. 15, 2003, 117 Stat. 2640; Pub. 
L. 111-350, § 5(b)(3), Jan. 4, 2011, 124 Stat. 3842; 
Pub. L. 111-383, div. A, title II, § 211(b), Jan. 7, 
2011, 124 Stat. 4163.) 

References in Text 

Paragraphs (3), (4), and (5) of section 312(b) of the 
Higher Education Act of 1965 (20 U.S.C. 1058(b)), referred 
to in subsec. (c), were repealed by Pub. L. 102-325, title 
III, § 302(a)(3), July 23, 1992, 106 Stat. 472. 

Section 9101 of the Elementary and Secondary Edu- 
cation Act of 1965, referred to in subsec. (f)(2), is classi- 
fied to section 7801 of Title 20, Education. 

Amendments 

2011— Subsec. (b)(2). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et seq.)" in introductory provisions. 

Subsecs. (e), (f). Pub. L. 111-383 added subsec. (e) and 
redesignated former subsec. (e) as (f). 

2003— Subsec. (b)(2). Pub. L. 108-178 inserted "subtitle 
I of title 40 and title III of" before "the Federal" and 
substituted "(41 U.S.C. 251 et seq.)" for "(40 U.S.C. 471 
et seq.)". 

2002— Subsec. (e)(2). Pub. L. 107-110 substituted "sec- 
tion 9101 of the Elementary and Secondary Education 
Act of 1965" for "section 14101 of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 8801)". 

2000— Subsec. (b). Pub. L. 106-398, §1 [[div. A], title II, 
§ 253(a)(1)], inserted ", and is encouraged to provide," 
after "may provide" in introductory provisions. 

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title II, 
§253(a)(2)], inserted before semicolon "for any purpose 
and duration in support of such agreement that the di- 
rector considers appropriate". 

Subsec. (b)(2). Pub. L. 106-398, §1 [[div. A], title II, 
§ 253(a)(3)], added par. (2) and struck out former par. (2) 
which read as follows: "transferring to the institution 
defense laboratory equipment determined by the direc- 
tor to be surplus;". 



Subsec. (e). Pub. L. 106-398, §1 [[div. A], title II, 
§253(b)], amended subsec. (e) generally. Prior to amend- 
ment, subsec. (e) read as follows: "In this section, the 
term 'local educational agency' has the meaning given 
such term in section 14101 of the Elementary and Sec- 
ondary Education Act of 1965 (20 U.S.C. 8801)." 

1996— Subsec. (e). Pub. L. 104-106 substituted "(20 
U.S.C. 8801)" for "(20 U.S.C. 2891(12))". 

1994— Subsec. (a). Pub. L. 103-382, § 391(b)(4)(A), sub- 
stituted "educational agency" for "education agen- 

Subsec. (e). Pub. L. 103-382, §394(b)(4)(B)(iii), which di- 
rected amendment of subsec. (e) by striking out "(20 
U.S.C. 1058(b)" could not be executed because "(20 
U.S.C. 1058(b)" does not appear in subsec. (e). 

Pub. L. 103-382, §391(b)(4)(B)(i), (ii), substituted "edu- 
cational agency" for "education agency" and "section 
14101" for "section 1471(12)". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-110 effective Jan. 8, 2002, 
except with respect to certain noncompetitive pro- 
grams and competitive programs, see section 5 of Pub. 
L. 107-110, set out as an Effective Date note under sec- 
tion 6301 of Title 20, Education. 

§2195. Department of Defense cooperative edu- 
cation programs 

(a) The Secretary of Defense shall ensure that 
the director of each defense laboratory estab- 
lishes, in association with one or more public or 
private colleges or universities in the United 
States or one or more consortia of colleges or 
universities in the United States, cooperative 
work-education programs for undergraduate and 
graduate students. 

(b) Under a cooperative work-education pro- 
gram established under subsection (a), a director 
referred to in that subsection may, without re- 
gard to any applicable non-statutory limitation 
on the number of authorized personnel or on the 
aggregate amount of any personnel cost — 

(1) make an offer for participation in the co- 
operative work-education program directly to 
a student and appoint such student to an 
entry-level position of employment in the lab- 
oratory of such director; 

(2) pay such person a rate of basic pay, not 
to exceed the maximum rate of pay provided 
for grade GS-9 under the General Schedule 
under section 5332 of title 5, that is competi- 
tive with compensation levels provided for 
entry-level positions in similar industry-spon- 
sored cooperative work-education programs; 

(3) pay all travel expenses between the col- 
lege or university in which the student is en- 
rolled and the laboratory concerned for not 
more than six round trips per year; and 

(4) pay all or part of such fees, charges, and 
costs related to the participation of such stu- 
dent in the cooperative work-education pro- 
gram as tuition, matriculation fees, charges 
for library and laboratory services, materials, 
and supplies, and the purchase or rental price 
of books. 

(c) A director of a defense laboratory may — 
(1) require a student, as a condition for re- 
ceiving payments referred to in subsection 
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(b)(4), to enter into a written agreement to 
continue employment in such defense labora- 
tory for a period of service specified in the 
agreement; or 

(2) make such payments without requiring 
such an agreement. 

(d)(1) The Director of the National Security 
Agency may provide a qualifying employee of a 
defense laboratory of that Agency with living 
quarters at no charge, or at a rate or charge pre- 
scribed by the Director by regulation, without 
regard to section 5911(c) of title 5. 

(2) In this subsection, the term "qualifying 
employee" means a student who is employed at 
the National Security Agency under — 

(A) a Student Educational Employment Pro- 
gram of the Agency conducted under this sec- 
tion or any other provision of law; or 

(B) a similar cooperative or summer edu- 
cation program of the Agency that meets the 
criteria for Federal cooperative or summer 
education programs prescribed by the Office of 
Personnel Management. 

(Added Pub. L. 101-510, div. A, title II, § 247(a)(1), 
Nov. 5, 1990, 104 Stat. 1522; amended Pub. L. 
108-136, div. A, title IX, §926, Nov. 24, 2003, 117 
Stat. 1579.) 

Amendments 
2003— Subsec. (d). Pub. L. 108-136 added subsec. (d). 

§2196. Manufacturing engineering education: 
grant program 

(a) ESTABLISHMENT OF GRANT PROGRAM.— (1) 

The Secretary of Defense shall establish a pro- 
gram under which the Secretary makes grants 
to support — 

(A) the enhancement of existing programs in 
manufacturing engineering education; or 

(B) the establishment of new programs in 
manufacturing engineering education that 
meet such requirements. 

(2) Grants under this section may be made to 
institutions of higher education or to consortia 
of such institutions. 

(3) The Secretary shall establish the program 
in consultation with the Secretary of Education, 
the Director of the National Science Founda- 
tion, and the Director of the Office of Science 
and Technology Policy. 

(b) New Programs in Manufacturing Engi- 
neering Education. — A program in manufactur- 
ing engineering education to be established at 
an institution of higher education may be con- 
sidered to be a new program for the purpose of 
subsection (a)(1)(B) regardless of whether the 
program is to be conducted — 

(1) within an existing department in a school 
of engineering of the institution; 

(2) within a manufacturing engineering de- 
partment to be established separately from 
the existing departments within such school of 
engineering; or 

(3) within a manufacturing engineering 
school or center to be established separately 
from an existing school of engineering of such 
institution. 

(c) Minimum Number of Grants for New Pro- 
grams. — Of the total number of grants awarded 



pursuant to this section, at least one-third shall 
be awarded for the purpose stated in subsection 
(a)(1)(B). 

(d) Geographical Distribution of Grants. — 
In awarding grants under this subsection, the 
Secretary shall, to the maximum extent prac- 
ticable, avoid geographical concentration of 
grant awards. 

(e) Coordination of Grant Program With the 
National Science Foundation. — The Secretary 
of Defense and the Director of the National 
Science Foundation shall enter into an agree- 
ment for carrying out the grant program estab- 
lished pursuant to this section. The agreement 
shall include procedures to ensure that the 
grant program is fully coordinated with similar 
existing programs of the National Science Foun- 
dation. 

(f) Covered Programs. — (1) A program of engi- 
neering education supported with a grant award- 
ed pursuant to this section shall meet the re- 
quirements of this section. 

(2) Such a grant may be made for a program of 
education to be conducted at the undergraduate 
level, at the graduate level, or at both the un- 
dergraduate and graduate levels. 

(g) Components of Program. — The program of 
education for which such a grant is made shall 
be a consolidated and integrated multidisci- 
plinary program of education having each of the 
following components: 

(1) Multidisciplinary instruction that en- 
compasses the total manufacturing engineer- 
ing enterprise and that may include — 

(A) manufacturing engineering education 
and training through classroom activities, 
laboratory activities, thesis projects, indi- 
vidual or team projects, and visits to indus- 
trial facilities, consortia, or centers of excel- 
lence in the United States and foreign coun- 
tries; 

(B) faculty development programs; 

(C) recruitment of educators highly quali- 
fied in manufacturing engineering; 

(D) presentation of seminars, workshops, 
and training for the development of specific 
research or education skills; and 

(E) activities involving interaction be- 
tween the institution of higher education 
conducting the program and industry, in- 
cluding programs for visiting scholars or in- 
dustry executives. 

(2) Opportunities for students to obtain work 
experience in manufacturing through such ac- 
tivities as internships, summer job place- 
ments, or cooperative work-study programs. 

(3) Faculty and student research that is di- 
rectly related to, and supportive of, the edu- 
cation of undergraduate or graduate students 
in advanced manufacturing science and tech- 
nology because of — 

(A) the increased understanding of ad- 
vanced manufacturing science and tech- 
nology that is derived from such research; 
and 

(B) the enhanced quality and effectiveness 
of the instruction that result from that in- 
creased understanding. 

(h) Grant Proposals.— The Secretary of De- 
fense, in coordination with the Director of the 
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National Science Foundation, shall solicit from 
institutions of higher education in the United 
States (and from consortia of such institutions) 
proposals for grants to be made pursuant to this 
section for the support of programs of manufac- 
turing engineering education that are consistent 
with the purposes of this section. 

(i) Merit Competition. — Applications for 
grants shall be evaluated on the basis of merit 
pursuant to competitive procedures prescribed 
by the Secretary in consultation with the Direc- 
tor of the National Science Foundation. 

(j) Selection Criteria. — The Secretary may 
select a proposal for the award of a grant pursu- 
ant to this section if the proposal, at a mini- 
mum, does each of the following: 

(1) Contains innovative approaches for im- 
proving engineering education in manufactur- 
ing technology. 

(2) Demonstrates a strong commitment by 
the proponents to apply the resources nec- 
essary to achieve the objectives for which the 
grant is to be made. 

(3) Provides for the conduct of research that 
supports the instruction to be provided in the 
proposed program and is likely to improve 
manufacturing engineering and technology. 

(4) Demonstrates a significant level of in- 
volvement of United States industry in the 
proposed instructional and research activities. 

(5) Is likely to attract superior students. 

(6) Proposes to involve fully qualified fac- 
ulty personnel who are experienced in research 
and education in areas associated with manu- 
facturing engineering and technology. 

(7) Proposes a program that, within three 
years after the grant is made, is likely to at- 
tract from sources other than the Federal 
Government the financial and other support 
necessary to sustain such program. 

(8) Proposes to achieve a significant level of 
participation by women, members of minority 
groups, and individuals with disabilities 
through active recruitment of students from 
among such persons. 

(k) Federal Support. — The amount of finan- 
cial assistance furnished to an institution under 
this section may not exceed 50 percent of the es- 
timated cost of carrying out the activities pro- 
posed to be supported in part with such financial 
assistance for the period for which the assist- 
ance is to be provided. 

(Added Pub. L. 102-190, div. A, title VIII, 
§ 825(a)(1), Dec. 5, 1991, 105 Stat. 1438.) 

Prior Provisions 

A prior section 2196, added Pub. L. 101-510, div. A, 
title II, § 247(a)(1), Nov. 5, 1990, 104 Stat. 1523; amended 
Pub. L. 102-25, title VII, §701(i)(2), Apr. 6, 1991, 105 Stat. 
116, defined "defense laboratory", prior to repeal by 
Pub. L. 102-190, § 825(a)(1). See section 2199 of this title. 

Implementation op Grant Program; Priority in 
Funding 

Section 825(b) of Pub. L. 102-190 provided that: "With- 
in one year after the date of the enactment of this Act 
[Dec. 5, 1991], the Secretary of Defense, in consultation 
with the Director of the National Science Foundation, 
shall award grants under section 2196 of title 10, United 
States Code (as added by subsection (a)), to institutions 
of higher education throughout the United States." 



§ 2197. Manufacturing experts in the classroom 

(a) Establishment of Program. — The Sec- 
retary of Defense, in consultation with the Sec- 
retary of Education and the Secretary of Com- 
merce, shall conduct a program to support the 
following activities of one or more manufactur- 
ing experts at institutions of higher education: 

(1) Identifying the education and training re- 
quirements of United States manufacturing 
firms located in the same geographic region as 
an institution participating in the program. 

(2) Assisting in the development of teaching 
curricula for classroom and in-factory edu- 
cation and training classes at such an institu- 
tion. 

(3) Teaching such classes and overseeing the 
teaching of such classes by others. 

(4) Improving the knowledge and expertise of 
permanent faculty and staff of such an institu- 
tion. 

(5) Marketing the programs and facilities of 
such an institution to firms referred to in 
paragraph (1). 

(6) Coordinating the activities described in 
the other provisions of this subsection with 
other programs conducted by the Federal Gov- 
ernment, any State, any local government, or 
any private, nonprofit organization to mod- 
ernize United States manufacturing firms, es- 
pecially the regional centers for the transfer 
of manufacturing technology and programs re- 
ceiving financial assistance under section 2196 
of this title. 

(b) Merit Competition. — Applications for as- 
sistance under this section shall be evaluated on 
the basis of merit pursuant to competitive pro- 
cedures prescribed by the Secretary. 

(c) Selection Criteria. — The Secretary shall 
select institutions for the award of financial as- 
sistance under this section from among institu- 
tions submitting applications for such assist- 
ance that — 

(1) demonstrate that the proposed activities 
are of an appropriate scale and a sufficient 
quality to ensure long term improvement in 
the applicant's capability to serve the edu- 
cation and training needs of United States 
manufacturing firms in the same region as the 
applicant; 

(2) demonstrate a significant level of indus- 
try involvement and support; 

(3) demonstrate attention to the needs of 
any United States industries that supply man- 
ufactured products to the Department of De- 
fense or to a contractor of the Department of 
Defense; and 

(4) meet such other criteria as the Secretary 
may prescribe. 

(d) Federal Support.— The amount of finan- 
cial assistance furnished to an institution under 
this section may not exceed 50 percent of the es- 
timated cost of carrying out the activities pro- 
posed to be supported in part with such financial 
assistance for the period for which the assist- 
ance is to be provided. In no event may the 
amount of the financial assistance provided to 
an institution exceed $250,000 per year. The pe- 
riod for which financial assistance is provided 
an institution under this section shall be at 
least two years unless such assistance is earlier 
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terminated for cause determined by the Sec- 
retary. 

(e) Manufacturing Expert Defined. — In this 
section, the term "manufacturing' expert" 
means manufacturing managers and workers 
having experience in the organization of produc- 
tion and education and training needs and other 
experts in manufacturing. 

(Added Pub. L. 102-190, div. A, title VIII, 
§ 825(a)(1), Dec. 5, 1991, 105 Stat. 1440; amended 
Pub. L. 102-484, div. D, title XLII, § 4238(a), (b)(1), 
Oct. 23, 1992, 106 Stat. 2694.) 

Amendments 

1992— Pub. L. 102-484, § 4238(b)(1), substituted "ex- 
perts" for "managers" in section catchline. 

Subsec. (a). Pub. L. 102-484, § 4238(a)(1), struck out 
"managers and" after "manufacturing" in introduc- 
tory provisions. 

Subsec. (e). Pub. L. 102-484, § 4238(a)(2), added subsec. 
(e). 

§2198. Management training program in Japa- 
nese language and culture 

(a) The Secretary of Defense, in coordination 
with the National Science Foundation, shall es- 
tablish a program for the making of grants on a 
competitive basis to United States institutions 
of higher education and other United States not- 
for-profit organizations for the conduct of pro- 
grams for scientists, engineers, and managers to 
learn Japanese language and culture. 

(b) The Secretary of Defense shall prescribe in 
regulations the criteria for awarding a grant 
under the program for activities of an institu- 
tion or organization referred to in subsection 
(a), including the following: 

(1) Whether scientists, engineers, and man- 
agers of defense laboratories and Department 
of Energy laboratories are permitted a level of 
participation in such activities that is bene- 
ficial to the development and application of 
defense critical technologies by such labora- 
tories. 

(2) Whether such activities include the 
placement of United States scientists, engi- 
neers, and managers in Japanese government 
and industry laboratories — 

(A) to improve the knowledge of such sci- 
entists, engineers, and managers in (i) Japa- 
nese language and culture, and (ii) the re- 
search and development and management 
practices of such laboratories; and 

(B) to provide opportunities for the en- 
couragement of technology transfer from 
Japan to the United States. 

(3) Whether an appropriate share of the costs 
of such activities will be paid out of funds de- 
rived from non-Federal Government sources. 

(c) In this section, the term "defense critical 
technology" means a technology that is identi- 
fied under section 2505 of this title as critical for 
attaining the national security objectives set 
forth in section 2501(a) of this title. 

(Added Pub. L. 102-190, div. A, title VIII, § 828(a), 
Dec. 5, 1991, 105 Stat. 1444; amended Pub. L. 
103-35, title II, §201(0(3), May 31, 1993, 107 Stat. 
98; Pub. L. 105-85, div. A, title X, §1073(a)(39), 
Nov. 18, 1997, 111 Stat. 1902.) 



Amendments 

1997 — Subsec. (c). Pub. L. 105-85 substituted "that is 
identified under section 2505 of this title as critical for 
attaining the national security objectives set forth in 
section 2501(a) of this title." for "identified in a defense 
critical technologies plan submitted to the Congress 
under section 2506 of this title." 

1993— Subsec. (c). Pub. L. 103-35 substituted "a de- 
fense" for "an annual defense" and "section 2506" for 
"section 2522". 

§ 2199. Definitions 

In this chapter: 

(1) The term "defense laboratory" means a 
laboratory operated by the Department of De- 
fense or owned by the Department of Defense 
and operated by a contractor or a facility of a 
Defense Agency at which research and devel- 
opment activities are conducted. 

(2) The term "institution of higher edu- 
cation" has the meaning given such term in 
section 101 of the Higher Education Act of 
1965. 

(3) The term "regional center for the trans- 
fer of manufacturing technology" means a re- 
gional center for the transfer of manufactur- 
ing technology referred to in section 25(a) of 
the National Institute of Standards and Tech- 
nology Act (15 U.S.C. 278k). 

(Added Pub. L. 102-190, div. A, title VIII, 
§ 825(a)(1), Dec. 5, 1991, 105 Stat. 1441; amended 
Pub. L. 105-244, title I, § 102(a)(2)(B), Oct. 7, 1998, 
112 Stat. 1617.) 

References in Text 

Section 101 of the Higher Education Act of 1965, re- 
ferred to in par. (2), is classified to section 1001 of Title 
20, Education. 

Amendments 

1998— Par. (2). Pub. L. 105-244 substituted "section 101 
of the Higher Education Act of 1965" for "section 
1201(a) of the Higher Education Act of 1965 (20 U.S.C. 
1141(a))". 

Effective Date of 1998 Amendment 

Amendment by Pub. L. 105-244 effective Oct. 1, 1998, 
except as otherwise provided in Pub. L. 105-244, see sec- 
tion 3 of Pub. L. 105-244, set out as a note under section 
1001 of Title 20, Education. 

CHAPTER 112— INFORMATION SECURITY 
SCHOLARSHIP PROGRAM 

Sec. 

2200. Programs; purpose. 
2200a. Scholarship program. 
2200b. Grant program. 

2200c. Centers of Academic Excellence in Informa- 
tion Assurance Education. 
2200d. Regulations. 
2200e. Definitions. 
2200f. Inapplicability to Coast Guard. 

§ 2200. Programs; purpose 

(a) In General. — To encourage the recruit- 
ment and retention of Department of Defense 
personnel who have the computer and network 
security skills necessary to meet Department of 
Defense information assurance requirements, 
the Secretary of Defense may carry out pro- 
grams in accordance with this chapter to pro- 
vide financial support for education in dis- 
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oiplines relevant to those requirements at insti- 
tutions of higher education. 

(b) Types of Programs. — The programs au- 
thorized under this chapter are as follows: 

(1) Scholarships for pursuit of programs of 
education in information assurance at institu- 
tions of higher education. 

(2) Grants to institutions of higher edu- 
cation. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-233.) 

Report 

Pub. L. 106-398, §1 [[div. A], title IX, §922(o)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-236, directed the Secretary of 
Defense to submit to committees of Congress a plan for 
implementing the programs under this chapter not 
later than Apr. 1, 2001. 

§ 2200a. Scholarship program 

(a) Authority. — The Secretary of Defense 
may, subject to subsection (f), provide financial 
assistance in accordance with this section to a 
person — 

(1) who is pursuing an associate, bacca- 
laureate, or advanced degree, or a certifi- 
cation, in an information assurance discipline 
referred to in section 2200(a) of this title at an 
institution of higher education; and 

(2) who enters into an agreement with the 
Secretary as described in subsection (b). 

(b) Service Agreement for Scholarship Re- 
cipients. — (1) To receive financial assistance 
under this section — 

(A) a member of the armed forces shall enter 
into an agreement to serve on active duty in 
the member's armed force for the period of ob- 
ligated service determined under paragraph 
(2); 

(B) an employee of the Department of De- 
fense shall enter into an agreement to con- 
tinue in the employment of the department 
for the period of obligated service determined 
under paragraph (2); and 

(C) a person not referred to in subparagraph 
(A) or (B) shall enter into an agreement — 

(i) to enlist or accept a commission in one 
of the armed forces and to serve on active 
duty in that armed force for the period of ob- 
ligated service determined under paragraph 
(2); or 

(ii) to accept and continue employment in 
the Department of Defense for the period of 
obligated service determined under para- 
graph (2). 

(2) For the purposes of this subsection, the pe- 
riod of obligated service for a recipient of finan- 
cial assistance under this section shall be the 
period determined by the Secretary of Defense 
as being appropriate to obtain adequate service 
in exchange for the financial assistance and 
otherwise to achieve the goals set forth in sec- 
tion 2200(a) of this title. In no event may the pe- 
riod of service required of a recipient be less 
than the period equal to three-fourths of the 
total period of pursuit of a degree for which the 
Secretary agrees to provide the recipient with 
financial assistance under this section. The pe- 
riod of obligated service is in addition to any 
other period for which the recipient is obligated 



to serve on active duty or in the civil service, as 
the case may be. 

(3) An agreement entered into under this sec- 
tion by a person pursuing an academic degree 
shall include terms that provide the following: 

(A) That the period of obligated service be- 
gins on a date after the award of the degree 
that is determined under the regulations pre- 
scribed under section 2200d of this title. 

(B) That the person will maintain satisfac- 
tory academic progress, as determined in ac- 
cordance with those regulations, and that fail- 
ure to maintain such progress constitutes 
grounds for termination of the financial as- 
sistance for the person under this section. 

(C) Any other terms and conditions that the 
Secretary of Defense determines appropriate 
for carrying out this section. 

(c) Amount of Assistance. — The amount of 
the financial assistance provided for a person 
under this section shall be the amount deter- 
mined by the Secretary of Defense as being nec- 
essary to pay all educational expenses incurred 
by that person, including tuition, fees, cost of 
books, laboratory expenses, and expenses of 
room and board. The expenses paid, however, 
shall be limited to those educational expenses 
normally incurred by students at the institution 
of higher education involved. 

(d) Use of Assistance for Support of In- 
ternships. — The financial assistance for a per- 
son under this section may also be provided to 
support internship activities of the person at 
the Department of Defense in periods between 
the academic years leading to the degree for 
which assistance is provided the person under 
this section. 

(e) Repayment for Period of Unserved Obli- 
gated Service. — (1) A member of an armed force 
who does not complete the period of active duty 
specified in the service agreement under sub- 
section (b) shall be subject to the repayment 
provisions of section 303a(e) of title 37. 

(2) A civilian employee of the Department of 
Defense who voluntarily terminates service be- 
fore the end of the period of obligated service re- 
quired under an agreement entered into under 
subsection (b) shall be subject to the repayment 
provisions of section 303a(e) of title 37 in the 
same manner and to the same extent as if the ci- 
vilian employee were a member of the armed 
forces. 

(f) Allocation of Funding.— Not less than 50 
percent of the amount available for financial as- 
sistance under this section for a fiscal year shall 
be available only for providing financial assist- 
ance for the pursuit of degrees referred to in 
subsection (a) at institutions of higher edu- 
cation that have established, improved, or are 
administering programs of education in infor- 
mation assurance under the grant program es- 
tablished in section 2200b of this title, as deter- 
mined by the Secretary of Defense. 

(g) Employment of Program Participants. — 
The Secretary of Defense — 

(1) may, without regard to any provision of 
title 5 governing appointments in the competi- 
tive service, appoint to an information tech- 
nology position in the Department of Defense 
in the excepted service an individual who has 
successfully completed an academic program 
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for which a scholarship under this section was 
awarded and who, under the terms of the 
agreement for such scholarship, at the time of 
such appointment owes a service commitment 
to the Department; and 

(2) may, upon satisfactory completion of two 
years of substantially continuous service by 
an incumbent who was appointed to an ex- 
cepted service position under the authority of 
paragraph (1), convert the appointment of 
such individual, without competition, to a ca- 
reer or career conditional appointment. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-234; 
amended Pub. L. 109-163, div. A, title VI, 
§ 687(c)(8), Jan. 6, 2006, 119 Stat. 3334; Pub. L. 
111-84, div. A, title X, §1073(a)(20), title XI, §1103, 
Oct. 28, 2009, 123 Stat. 2473, 2485.) 

Amendments 

2009— Subsec. (a). Pub. L. 111-84, § 1103(b), substituted 
"subsection (f)," for "subsection (g)," in introductory 
provisions. 

Subsec. (e)(1). Pub. L. 111-84, § 1073(a)(20), substituted 
"subsection (b)" for "section (b)". 

Subsec. (g). Pub. L. 111-84, § 1103(a), added subsec. (g). 

2006— Subsec. (e). Pub. L. 109-163, § 687(c)(8)(A), added 
subsec. (e) and struck out heading and text of former 
subsec. (e). Text read as follows: 

"(1) A person who voluntarily terminates service be- 
fore the end of the period of obligated service required 
under an agreement entered into under subsection (b) 
shall refund to the United States an amount deter- 
mined by the Secretary of Defense as being appropriate 
to obtain adequate service in exchange for financial as- 
sistance and otherwise to achieve the goals set forth in 
section 2200(a) of this title. 

"(2) An obligation to reimburse the United States im- 
posed under paragraph (1) is for all purposes a debt 
owed to the United States. 

"(3) The Secretary of Defense may waive, in whole or 
in part, a refund required under paragraph (1) if the 
Secretary determines that recovery would be against 
equity and good conscience or would be contrary to the 
best interests of the United States." 

Subsecs. (f), (g). Pub. L. 109-163, § 687(c)(8)(B), (C), re- 
designated subsec. (g) as (f) and struck out heading and 
text of former subsec. (f). Text read as follows: "A dis- 
charge in bankruptcy under title 11 that is entered less 
than five years after the termination of an agreement 
under this section does not discharge the person sign- 
ing such agreement from a debt arising under such 
agreement or under subsection (e)." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§ 2200b. Grant program 

(a) Authority. — The Secretary of Defense may 
provide grants of financial assistance to institu- 
tions of higher education to support the estab- 
lishment, improvement, or administration of 
programs of education in information assurance 
disciplines referred to in section 2200(a) of this 
title. 

(b) Purposes. — The proceeds of grants under 
this section may be used by an institution of 
higher education for the following purposes: 

(1) Faculty development. 

(2) Curriculum development. 



(3) Laboratory improvements. 

(4) Faculty research in information security. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-235.) 

§ 2200c. Centers of Academic Excellence in Infor- 
mation Assurance Education 

In the selection of a recipient for the award of 
a scholarship or grant under this chapter, con- 
sideration shall be given to whether — 

(1) in the case of a scholarship, the institu- 
tion at which the recipient pursues a degree is 
a Center of Academic Excellence in Informa- 
tion Assurance Education; and 

(2) in the case of a grant, the recipient is a 
Center of Academic Excellence in Information 
Assurance Education. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.) 

§ 2200d. Regulations 

The Secretary of Defense shall prescribe regu- 
lations for the administration of this chapter. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.) 

§ 2200e. Definitions 

In this chapter: 

(1) The term "information assurance" in- 
cludes the following: 

(A) Computer security. 

(B) Network security. 

(C) Any other information technology that 
the Secretary of Defense considers related to 
information assurance. 

(2) The term "institution of higher edu- 
cation" has the meaning given the term in 
section 101 of the Higher Education Act of 1965 
(20 U.S.C. 1001). 

(3) The term "Center of Academic Excel- 
lence in Information Assurance Education" 
means an institution of higher education that 
is designated by the Director of the National 
Security Agency as a Center of Academic Ex- 
cellence in Information Assurance Education. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.) 

§ 2200f. Inapplicability to Coast Guard 

This chapter does not apply to the Coast 
Guard when it is not operating as a service in 
the Navy. 

(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 922(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-236.) 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

PART TV — SERVICE, SUPPLY, AND 
PROCUREMENT 

Chap. See. 
131. Planning and Coordination 2201 
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Chap. Sec. 

133. Facilities for Reserve Components 2231 

134. Miscellaneous Administrative Provi- 

sions 2241 

135. Space Programs 2271 

136. Provisions Relating to Specific Pro- 

grams 2281 

137. Procurement Generally 2301 

138. Cooperative Agreements with NATO Al- 

lies and Other Countries 2341 

139. Research and Development 2351 

140. Procurement of Commercial Items 2375 

141. Miscellaneous Procurement Provisions 2381 

142. Procurement Technical Assistance Co- 

operative Agreement Program 2411 

143. Production by Military Agencies 2421 

144. Major Defense Acquisition Programs .... 2430 
144A. Major Automated Information System 

Programs 2445a 

145. Cataloging and Standardization 2451 

146. Contracting for Performance of Civilian 

Commercial or Industrial Type Func- 
tions 2460 

147. Commissaries and Exchanges and Other 

Morale, Welfare, and Recreation Ac- 
tivities 2481 

148. National Defense Technology and In- 

dustrial Base, Defense Reinvestment, 

and Defense Conversion 2500 

149. Defense Acquisition System 2545 

[150. Repealed.] 

152. Issue of Supplies, Services, and Facili- 

ties 2551 

153. Exchange of Material and Disposal of 

Obsolete, Surplus, or Unclaimed 

Property 2571 

155. Acceptance of Gifts and Services 2601 

157. Transportation 2631 

159. Real Property; Related Personal Prop- 

erty; and Lease of Non-Excess Prop- 
erty 2661 

160. Environmental Restoration 2700 

161. Property Records and Report of Theft 

or Loss of Certain Property 2721 

163. Military Claims 2731 

165. Accountability and Responsibility 2771 

[167. Repealed.] 

169. Military Construction and Military 

Family Housing 2801 

[171. Repealed.] 

172. Strategic Environmental Research and 

Development Program 2901 

173. Energy Security 2911 



Amendments 

2011— Pub. L. 111-383, div. A, title VIII, § 861(b), Jan. 7, 
2011, 124 Stat. 4292, added item for chapter 149. 

2009— Pub. L. 111-84, div. A, title X, §1073(a)(21), Oct. 
28, 2009, 123 Stat. 2473, substituted "2551" for "2541" in 
item for chapter 152. 

2006— Pub. L. 109-364, div. A, title VIII, § 816(a)(2), div. 
B, title XXVIII, § 2851(c)(1), Oct. 17, 2006, 120 Stat. 2326, 
2495, added items for chapters 144A and 173. 

2003— Pub. L. 108-136, div. A, title X, § 1045(a)(1), Nov. 
24, 2003, 117 Stat. 1612, substituted "2700" for "2701" in 
item for chapter 160. 

2001— Pub. L. 107-107, div. A, title IX, § 911(b), Dec. 28, 
2001, 115 Stat. 1196, added item for chapter 135. 

1997— Pub. L. 105-85, div. A, title III, §§ 355(c)(2), 
371(a)(2), (c)(5), title X, §§ 1073(a)(2), 1074(d)(2), Nov. 18, 
1997, 111 Stat. 1694, 1705, 1900, 1910, added item for chap- 
ter 136 and substituted "2460" for "2461" in item for 
chapter 146, "Commissaries and Exchanges and Other 
Morale, Welfare, and Recreation Activities" for "Utili- 
ties and Services" in item for chapter 147, "2500" for 
"2491" in item for chapter 148, and "2541" for "2540" in 
item for chapter 152. 

1996— Pub. L. 104-201, div. A, title XI, § 1123(a)(3), Sept. 
23, 1996, 110 Stat. 2688, struck out item for chapter 167 
"Defense Mapping Agency". 



Pub. L. 104-106, div. A, title X, § 1061(b)(2), Feb. 10, 
1996, 110 Stat. 442, struck out item for chapter 171 "Se- 
curity and Control of Supplies". 

1994— Pub. L. 103-355, title VIII, § 8101(b), Oct. 13, 1994, 
108 Stat. 3389, added item for chapter 140. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(b)(1), Nov. 
30, 1993, 107 Stat. 1713, struck out item for chapter 135 
"Encouragement of Aviation". 

1992— Pub. L. 102-484, div. D, title XLII, § 4271(b)(1), 
Oct. 23, 1992, 106 Stat. 2695, added item for chapter 148 
and struck out former items for chapters 148 "Defense 
Industrial Base", 149 "Manufacturing Technology", and 
150 "Development of Dual-Use Critical Technologies". 

1991— Pub. L. 102-190, div. A, title VIII, § 821(f), title X, 
§1061(a)(27)(A), Dec. 5, 1991, 105 Stat. 1432, 1474, sub- 
stituted "Manufacturing" for "Maufacturing" in item 
for chapter 149, substituted "Development of Dual-Use 
Critical Technologies" for "Issue to Armed Forces" in 
item for chapter 150, struck out item for chapter 151 
"Issue of Serviceable Material Other Than to Armed 
Forces", and added item for chapter 152. 

1990— Pub. L. 101-510, div. A, title VIII, § 823(b)(1), title 
XVIII, § 1801(a)(2), Nov. 5, 1990, 104 Stat. 1602, 1757, added 
item for chapter 149, redesignated former item for 
chapter 149 as item for chapter 150, and added item for 
chapter 172. 

1989— Pub. L. 101-189, div. A, title IX, § 931(e)(2), Nov. 
29, 1989, 103 Stat. 1535, substituted "Cooperative Agree- 
ments" for "Acquisition and Cross-Servicing Agree- 
ments" in item for chapter 138. 

1988— Pub. L. 100-456, div. A, title III, §§ 342(a)(2), 
344(b)(2), title VIII, § 821(b)(2), Sept. 29, 1988, 102 Stat. 
1961, 1962, 2016, substituted "Defense Industrial Base" 
for "Buy American Requirements" in item for chapter 
148, substituted "Property Records and Report of Theft 
or Loss of Certain Property" for "Property Records" in 
item for chapter 161, and added item for chapter 171. 

Pub. L. 100-370, §§ 1(e)(2), 2(a)(2), 3(a)(2), July 19, 1988, 
102 Stat. 845, 854, 855, added items for chapters 134, 146, 
and 148. 

1987— Pub. L. 100-26, § 7(c)(1), Apr. 21, 1987, 101 Stat. 
280, substituted "Acquisition and Cross-Servicing 
Agreements with NATO Allies and Other Countries" for 
"North Atlantic Treaty Organization Acquisition and 
Cross-Servicing Agreements" in item for chapter 138, 
substituted "Major Defense Acquisition Programs" for 
"Oversight of Cost Growth in Major Programs" and 
"2430" for "2431" in item for chapter 144, and sub- 
stituted "2721" for "2701" in item for chapter 161. 

1986— Pub. L. 99-661, div. A, title XIII, § 1343(a)(22), 
Nov. 14, 1986, 100 Stat. 3994, substituted "2341" for 
"2321" in item for chapter 138. 

Pub. L. 99-499, title II, § 211(a)(2), Oct. 17, 1986, 100 
Stat. 1725, added item for chapter 160. 

Pub. L. 99-433, title VI, § 605(b), Oct. 1, 1986, 100 Stat. 
1075a, added item for chapter 144. 

1984— Pub. L. 98-525, title XII, § 1241(a)(2), Oct. 19, 1984, 
98 Stat. 2606, added item for chapter 142. 

1982— Pub. L. 97-295, §1(50)(E), Oct. 12, 1982, 96 Stat. 
1300, added item for chapter 167. 

Pub. L. 97-214, §2(b), July 12, 1982, 96 Stat. 169, added 
item for chapter 169. 

1980— Pub. L. 96-323, §2(b), Aug. 4, 1980, 94 Stat. 1019, 
added item for chapter 138. 

CHAPTER 131— PLANNING AND 
COORDINATION 

Sec. 

2201. Apportionment of funds: authority for exemp- 

tion; excepted expenses. 

2202. Regulations on procurement, production, 

warehousing, and supply distribution func- 
tions. 

2203. Budget estimates. 

2204. Obligation of appropriations. 

2205. Reimbursements. 

2206. Disbursement of funds of military depart- 

ment to cover obligation of another agency 
of Department of Defense. 
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Sec. 

2207. Expenditure of appropriations: limitation. 

2208. Working-capital funds. 

2209. Management funds. 

2210. Proceeds of sales of supplies: credit to appro- 

priations. 

2211. Reimbursement for equipment, material, or 

services furnished members of the United 
Nations. 

2212. Obligations for contract services: reporting in 

budget object classes. 

2213. Limitation on acquisition of excess supplies. 

2214. Transfer of funds: procedure and limitations. 

2215. Transfer of funds to other departments and 

agencies: limitation. 

2216. Defense Modernization Account. 

2216a. Rapidly meeting urgent needs: Joint Urgent 
Operational Needs Fund. 

2217. Comparable budgeting for common procure- 

ment weapon systems. 

2218. National Defense Sealift Fund. 
[2219. Renumbered.] 

2220. Performance based management: acquisition 

programs. 
[2221. Repealed.] 

2222. Defense business systems: architecture, ac- 

countability, and modernization. 

2223. Information technology: additional respon- 

sibilities of Chief Information Officers. 
2223a. Information technology acquisition planning 
and oversight requirements. 

2224. Defense Information Assurance Program. 
2224a. Information security: continued applicability 

of expiring Governmentwide requirements 
to the Department of Defense. 

2225. Information technology purchases: tracking 

and management. 

2226. Contracted property and services: prompt 

payment of vouchers. 

2227. Electronic submission and processing of 

claims for contract payments. 

2228. Office of Corrosion Policy and Oversight. 

2229. Strategic policy on prepositioning of materiel 

and equipment. 
2229a. Annual report on prepositioned materiel and 
equipment. 

Amendments 

2011— Pub. L. 112-81, div. A, title VIII, § 846(a)(2), Dec. 
31, 2011, 125 Stat. 1517, added item 2216a. 

Pub. L. 111-383, div. A, title VIII, § 805(a)(2), Jan. 7, 
2011, 124 Stat. 4259, added item 2223a. 

2008— Pub. L. 110-181, div. A, title III, §§ 352(b), 371(f), 
Jan. 28, 2008, 122 Stat. 72, 81, added items 2228 and 2229a 
and struck out former item 2228 "Military equipment 
and infrastructure: prevention and mitigation of corro- 
sion". 

2006— Pub. L. 109-364, div. A, title III, § 351(b), Oct. 17, 
2006, 120 Stat. 2160, added item 2229. 

2004— Pub. L. 108-375, div. A, title III, § 332(a)(2), title 
VI, § 651(f)(2), Oct. 28, 2004, 118 Stat. 1854, 1972, struck 
out item 2219 "Retention of morale, welfare, and recre- 
ation funds by military installations: limitation" and 
added item 2222. 

2002— Pub. L. 107-314, div. A, title X, §§ 1004(h)(1), 
1052(b)(2), 1067(a)(2), Dec. 2, 2002, 116 Stat. 2631, 2649, 
2658, struck out item 2222 "Annual financial manage- 
ment improvement plan" and added items 2224a and 
2228. 

2001— Pub. L. 107-107, div. A, title X, § 1009(b)(3)(B), 
Dec. 28, 2001, 115 Stat. 1209, substituted "Annual" for 
"Biennial" in item 2222. 

2000— Pub. L. 106-398, §1 [[div. A], title VIII, § 812(a)(2), 
title X, §§ 1006(a)(2), 1008(a)(2)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-214, 1654A-247, 1654A-250, added items 2225, 
2226, and 2227. 

1999— Pub. L. 106-65, div. A, title X, § 1043(b), Oct. 5. 
1999, 113 Stat. 761, added item 2224. 

1998— Pub. L. 105-261, div. A, title III, § 331(a)(2), title 
IX, §§ 906(f)(1), 911(a)(2), title X, § 1008(b), Oct. 17, 1998, 



112 Stat. 1968, 2096, 2099, 2117, added item 2212, struck 
out items 2216a "Defense Business Operations Fund" 
and 2221 "Fisher House trust funds", and added item 
2223. 

1997— Pub. L. 105-85, div. A, title X, § 1008(a)(2), Nov. 
18, 1997, 111 Stat. 1871, added item 2222. 

1996— Pub. L. 104-201, div. A, title X, §1074(a)(10), Sept. 
23, 1996, 110 Stat. 2659, redesignated item 2216 "Defense 
Business Operations Fund" as 2216a. 

Pub. L. 104-106, div. A, title III, § 371(a)(2), title IX, 
§§ 912(a)(2), 914(a)(2), Feb. 10, 1996, 110 Stat. 279, 410, 412, 
added two items 2216 and item 2221. 

1994— Pub. L. 103-355, title II, § 2454(c)(3)(A), title III, 
§ 3061(b), title V, § 5001(a)(2), Oct. 13, 1994, 108 Stat. 3326, 
3336, 3350, substituted "Regulations on procurement, 
production, warehousing, and supply distribution func- 
tions" for "Obligation of funds: limitation" in item 
2202, struck out item 2212 "Contracted advisory and as- 
sistance services: accounting procedures", and added 
item 2220. 

Pub. L. 103-337, div. A, title III, § 373(b), div. B, title 
XXVIII, § 2804(b)(2), Oct. 5, 1994, 108 Stat. 2736, 3053, sub- 
stituted "Reimbursements" for "Availability of reim- 
bursements" in item 2205 and added item 2219. 

1993— Pub. L. 103-160, div. A, title XI, § 1106(a)(2), Nov. 
30, 1993, 107 Stat. 1750, added item 2215. 

1992— Pub. L. 102-484, div. A, title X, § 1024(a)(2), Oct. 
23, 1992, 106 Stat. 2488, added item 2218. 

1991— Pub. L. 102-190, div. A, title III, §317(b), Dec. 5, 
1991, 105 Stat. 1338, added item 2213. 

1990— Pub. L. 101-510, div. A, title XIII, §1331(2), title 
XIV, §§ 1482(c)(2), 1484(i)(6), Nov. 5, 1990, 104 Stat. 1673, 
1710, 1718, struck out item 2213 "Cooperative military 
airlift agreements", added item 2214, and struck out 
items 2215 "Reports on unobligated balances" and 2216 
"Annual report on budgeting for inflation". 

1988— Pub. L. 100-370, § 1(d)(4), July 19, 1988, 102 Stat. 
843, added items 2201, 2212, and 2217. 

1986— Pub. L. 99-661, div. A, title XIII, § 1307(a)(2), Nov. 
14, 1986, 100 Stat. 3981, added items 2215 and 2216. 

1982— Pub. L. 97-252, title XI, § 1125(b), Sept. 8, 1982, 96 
Stat. 758, added item 2213. 

Pub. L. 97-214, § 10(a)(1), July 12, 1982, 96 Stat. 174, 
struck out item 2212 "Transmission of annual military 
construction authorization request". 

1978— Pub. L. 95-356, title VIII, § 802(a)(2), Sept. 8, 1978, 
92 Stat. 585, added item 2212. 

1962— Pub. L. 87-651, title II, § 207(b), Sept. 7, 1962, 76 
Stat. 523, added items 2203 to 2211. 

1958— Pub. L. 85-599, §3(c), Aug. 6, 1958, 72 Stat. 516, 
struck out item 2201 "General functions of Secretary of 
Defense". 

Strategic Management Plan 

Pub. L. 110-181, div. A, title IX, § 904(d), (e), Jan. 28, 
2008, 122 Stat. 275, provided that: 
"(d) Strategic Management Plan Required. — 

"(1) Requirement. — The Secretary of Defense, act- 
ing through the Chief Management Officer of the De- 
partment of Defense, shall develop a strategic man- 
agement plan for the Department of Defense. 

"(2) Matters covered. — Such plan shall include, at 
a minimum, detailed descriptions of — 

"(A) performance goals and measures for improv- 
ing and evaluating the overall efficiency and effec- 
tiveness of the business operations of the Depart- 
ment of Defense and achieving an integrated man- 
agement system for business support areas within 
the Department of Defense; 

"(B) key initiatives to be undertaken by the De- 
partment of Defense to achieve the performance 
goals under subparagraph (A), together with related 
resource needs; 

"(C) procedures to monitor the progress of the 
Department of Defense in meeting performance 
goals and measures under subparagraph (A); 

"(D) procedures to review and approve plans and 
budgets for changes in business operations, includ- 
ing any proposed changes to policies, procedures, 
processes, and systems, to ensure the compatibility 
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of such plans and budgets with the strategic man- 
agement plan of the Department of Defense; and 

"(E) procedures to oversee the development of, 
and review and approve, all budget requests for de- 
fense business systems. 

"(3) Updates. — The Secretary of Defense, acting 
through the Chief Management Officer, shall update 
the strategic management plan no later than July 1, 
2009, and every two years thereafter and provide a 
copy to the Committees on Armed Services of the 
Senate and the House of Representatives. 
"(e) Report. — Not later than 180 days after the date 
of the enactment of this Act [Jan. 28, 2008], the Sec- 
retary of Defense shall provide to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives a report on the implementation of this 
section and a copy of the strategic management plan 
required by subsection (d)." 

§2201. Apportionment of funds: authority for ex- 
emption; excepted expenses 

(a) Exemption From Apportionment Require- 
ment. — If the President determines such action 
to be necessary in the interest of national de- 
fense, the President may exempt from the provi- 
sions of section 1512 of title 31 appropriations, 
funds, and contract authorizations available for 
military functions of the Department of De- 
fense. 

(b) Airborne Alerts. — Upon a determination 
by the President that such action is necessary, 
the Secretary of Defense may provide for the 
cost of an airborne alert as an excepted expense 
under section 6301(a) and (b)(l)-(3) of title 41. 

(c) Members on Active Duty. — Upon a deter- 
mination by the President that it is necessary 
to increase (subject to limits imposed by law) 
the number of members of the armed forces on 
active duty beyond the number for which funds 
are provided in appropriation Acts for the De- 
partment of Defense, the Secretary of Defense 
may provide for the cost of such additional 
members as an excepted expense under section 
6301(a) and (b)(l)-(3) of title 41. 

(d) Notification to Congress. — The Secretary 
of Defense shall immediately notify Congress of 
the use of any authority under this section. 

(Added Pub. L. 100-370, § 1(d)(1)(A), July 19, 1988, 
102 Stat. 841; amended Pub. L. 106-65, div. A, 
title X, § 1032(a)(1), Oct. 5, 1999, 113 Stat. 751; 
Pub. L. 111-350, § 5(b)(4), Jan. 4, 2011, 124 Stat. 
3842.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§8009], Dec. 19, 1985, 99 Stat. 1185, 1204. 

In two instances, the source law to be codified by the 
bill includes provisions that on their face require that 
the Department of Defense notify Congress of certain 
actions. These notification requirements were termi- 
nated by section 602 of the G-oldwater-Nichols Depart- 
ment of Defense Reorganization Act of 1986 (Public Law 
99-433), which terminated all recurring reporting re- 
quirements applicable to the Department of Defense ex- 
cept for those requirements that were specifically ex- 
empted in that section. The source law sections are sec- 
tions 8009(c) and 8005(j) (proviso) of the FY86 defense ap- 
propriations Act (Public Law 99-190), enacted December 
19, 1985, which would be codified as section 2201 of title 
10 (by section 1(d) of the bill) and section 7313(a) of title 
10 (by section l(n) of the bill). In codifying the authori- 
ties provided the Department of Defense by these two 
provisions of law, the committee believes that it is ap- 
propriate to reinstate the congressional notification re- 



quirements that go with those authorities. These sec- 
tions were recurring annual appropriation provisions 
for many years and were made permanent only months 
before the enactment of the 1986 Reorganization Act. It 
is the committee's belief that the failure to exempt 
these provisions from the general reports termination 
provision was inadvertent and notes that the notifica- 
tion provisions had in fact previously applied to the De- 
partment of Defense for many years. The action of the 
committee restores the status quo as it existed before 
the Reorganization Act. 

Prior Provisions 

A prior section 2201, act Aug. 10, 1956, oh. 1041, 70A 
Stat. 119, prescribed the general functions of the Sec- 
retary of Defense, prior to repeal by Pub. L. 85-599, 
§3(0), Aug. 6, 1958, 72 Stat. 516. See section 113 of this 
title. 

Amendments 

2011— Subsec. (b). Pub. L. 111-350, § 5(b)(4)(A), sub- 
stituted "section 6301(a) and (b)(l)-(3) of title 41" for 
"section 3732(a) of the Revised Statutes (41 U.S.C. 
11(a))". 

Subsec. (c). Pub. L. 111-350, § 5(b)(4)(B), substituted 
"section 6301(a) and (b)(l)-(3) of title 41" for "section 
3732(a) of the Revised Statutes (41 U.S.C. 11(a))". 

1999— Subsec. (d). Pub. L. 106-65 substituted "De- 
fense" for "Defense — ", struck out par. (1) designation, 
substituted "this section." for "this section; and", and 
struck out par. (2) which read as follows: "shall submit 
monthly reports to Congress on the estimated obliga- 
tions incurred pursuant to subsections (b) and (c)." 

§ 2202. Regulations on procurement, production, 
warehousing, and supply distribution func- 
tions 

The Secretary of Defense shall prescribe regu- 
lations governing the performance within the 
Department of Defense of the procurement, pro- 
duction, warehousing, and supply distribution 
functions, and related functions, of the Depart- 
ment of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 120; Pub. L. 
100-180, div. A, title XII, §1202, Dec. 4, 1987, 101 
Stat. 1153; Pub. L. 103-355, title III, § 3061(a), Oct. 
13, 1994, 108 Stat. 3336.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2202 


41:162. 


July 10, 1952, ch. 630, 
§638, 66 Stat. 537. 





The words "an officer or agency * * * may * * * only" 
are substituted for the words "no officer or agency 
* * * shall * * * except". The word "of", before the 
words "the Department", is substituted for the words 
"in or under". The words "under regulations pre- 
scribed" are substituted for the words "in accordance 
with regulations issued". The words "after the effective 
date of this section" and 41:162(b) are omitted as exe- 
cuted. The words "or equipment" are omitted as cov- 
ered by the definition of "supplies" in section 101(26) of 
this title. 

Amendments 

1994 — Pub. L. 103-355 amended heading and text gener- 
ally. Prior to amendment, text read as follows: 

"(a) Notwithstanding any other provision of law, an 
officer or agency of the Department of Defense may ob- 
ligate funds for procuring, producing, warehousing, or 
distributing supplies, or for related functions of supply 
management, only under regulations prescribed by the 
Secretary of Defense. The purpose of this section is to 
achieve the efficient, economical, and practical oper- 
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ation of an integrated supply system to meet the needs 
of the military departments without duplicate or over- 
lapping' operations or functions. 

"(b) Except as otherwise provided by law, the avail- 
ability for obligation of funds appropriated for any pro- 
gram, project, or activity of the Department of Defense 
expires at the end of the three-year period beginning on 
the date that such funds initially become available for 
obligation unless before the end of such period the Sec- 
retary of Defense enters into a contract for such pro- 
gram, project, or activity." 

1987 — Pub. L. 100-180 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

§ 2203. Budget estimates 

To account for, and report, the cost of per- 
formance of readily identifiable functional pro- 
grams and activities, with segregation of operat- 
ing and capital programs, budget estimates of 
the Department of Defense shall be prepared, 
presented, and justified, where practicable, and 
authorized programs shall be administered, in 
such form and manner as the Secretary of De- 
fense, subject to the authority and direction of 
the President, may prescribe. As far as prac- 
ticable, budget estimates and authorized pro- 
grams of the military departments shall be uni- 
form and in readily comparable form. The budg- 
et for the Department of Defense submitted to 
Congress for each fiscal year shall include data 
projecting the effect of the appropriations re- 
quested for materiel readiness requirements. 
The Secretary of Defense shall provide that the 
budget justification documents for such budget 
include information on the number of employees 
of contractors estimated to be working on con- 
tracts of the Department of Defense during the 
fiscal year for which the budget is submitted. 
Such information shall be set forth in terms of 
employee-years or such other measure as will be 
uniform and readily comparable with civilian 
personnel of the Department of Defense. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 520; amended Pub. L. 97-295, §1(21), 
Oct. 12, 1982, 96 Stat. 1290; Pub. L. 99-661, div. A, 
title III, §311, Nov. 14, 1986, 100 Stat. 3851.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2203 


5:172b. 


July 26, 1947, ch. 343, 






§403; added Aug. 10, 






1949, ch. 412, §11 (5th 






and 6th pars.), 63 Stat. 






586. 



The word "prescribe" is substituted for the word "de- 
termine". 5 U.S.C. 172b(b) is omitted as executed. 



1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2203 (last 


10:2203 (note). 




July 30. 1977. Pub. L. 


sen- 






95-79, §812 (last sen- 


tence). 






tence), 91 Stat. 336. 



The words "for fiscal year 1979" are omitted as exe- 
cuted. The words "for each fiscal year" are substituted 
for "subsequent fiscal years" for consistency. 



Amendments 

1986 — Pub. L. 99-661 inserted provisions that budget 
justification documents include information on number 
of employees estimated to be working during the fiscal 
year, such information to be set forth in terms of em- 
ployee-years or other measure as is uniform and com- 
parable with civilian personnel of the Department of 
Defense. 

1982 — Pub. L. 97-295 inserted provision requiring that 
the budget for the Department of Defense submitted 
annually to Congress include data projecting the effect 
of the appropriations requested for materiel readiness 
requirements. 

Presidential Recommendations Respecting 
Modifications in Cruise Missile Program 

Pub. L. 95-184, title II, §203, Nov. 15, 1977, 91 Stat. 1382, 
provided that in authorizing funds under that Act [Pub. 
L. 95-184], Congress was asserting its readiness to con- 
sider, in accordance with the processes set forth in the 
Congressional Budget and Impoundment Control Act of 
1974 [2 U.S.C. 621 et seq.] and the Budget and Account- 
ing Act, 1921 [31 U.S.C. 1101 et seq.], such modifications 
in the United States cruise missile programs as the 
President might recommend to facilitate either nego- 
tiation or agreement in arms limitation or reduction 
talks. 

Report to Congressional Committees on Material 
Readiness Requirements for Armed Forces 

Pub. L. 95-79, title VIII, §812, July 30, 1977, 91 Stat. 

336, as amended by Pub. L. 97-295, §6(b), Oct. 12, 1982, 96 
Stat. 1314, directed Secretary of Defense to submit to 
Congress, not later than February 15, 1978, a report set- 
ting forth quantifiable and measurable material readi- 
ness requirements for the Armed Forces, including the 
Reserve components thereof, monthly readiness status 
of the Armed Forces, including the reserve components 
thereof, during fiscal year 1977, and any changes in 
such requirements and status projected for fiscal years 
1978 and 1979 and in the five-year defense program, and 
to inform Congress of any subsequent changes in the 
aforementioned materiel readiness requirements and 
the reasons for such changes. 

Modifications in United States Strategic Arms 
Programs on Recommendation of President 

Pub. L. 95-79, title VIII, §813, July 30, 1977, 91 Stat. 

337, provided that in authorizing procurement under 
section 101 of that Act and research and development 
under section 201 of that Act, Congress was asserting 
its readiness to consider, in accordance with the proc- 
esses set forth in the Congressional Budget and Im- 
poundment Control Act of 1974 [2 U.S.C. 621 et seq.] and 
the Budget and Accounting Act, 1921 [31 U.S.C. 1101 et 
seq.], such modifications in United States strategic 
arms programs as the President might recommend to 
facilitate either negotiation or agreement in the Stra- 
tegic Arms Limitation Talks. 

§ 2204. Obligation of appropriations 

To prevent overdrafts and deficiencies in the 
fiscal year for which appropriations are made, 
appropriations made to the Department of De- 
fense or to a military department, and reim- 
bursements thereto, are available for obligation 
and expenditure only under scheduled rates of 
obligation, or changes thereto, that have been 
approved by the Secretary of Defense. This sec- 
tion does not prohibit the Department of De- 
fense from incurring a deficiency that it has 
been authorized by law to incur. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 520.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2204 


5:172c. 


July 26, 1947, oh. 343, 






§404; added Aug. 10, 






1949. oh. 412, §11 (7th 






par.), 63 Stat. 587. 



The words "on and after the beginning of the next fis- 
cal year following August 10, 1949," are omitted as exe- 
cuted. The last sentence is substituted for the proviso 
in5U.S.C. 172c. 



§ 2205. Reimbursements 

(a) Availability op Reimbursements. — Reim- 
bursements made to appropriations of the De- 
partment of Defense or a department or agency 
thereof under sections 1535 and 1536 of title 31, or 
other amounts paid by or on behalf of a depart- 
ment or agency of the Department of Defense to 
another department or agency of the Depart- 
ment of Defense, or by or on behalf of personnel 
of any department or organization, for services 
rendered or supplies furnished, may be credited 
to authorized accounts. Funds so credited are 
available for obligation for the same period as 
the funds in the account so credited. Such an ac- 
count shall be accounted for as one fund on the 
books of the Department of the Treasury. 

(b) Fixed Rate for Reimbursement for Cer- 
tain Services. — The Secretary of Defense and 
the Secretaries of the military departments may 
charge a fixed rate for reimbursement of the 
costs of providing planning, supervision, admin- 
istrative, or overhead services incident to any 
construction, maintenance, or repair project to 
real property or for providing facility services, 
irrespective of the appropriation financing the 
project or facility services. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 520; amended Pub. L. 96-513, title V, 
§511(71), Dec. 12, 1980, 94 Stat. 2926; Pub. L. 
97-258, § 3(b)(4), Sept. 13, 1982, 96 Stat. 1063; Pub. 
L. 103-337, div. B, title XXVIII, § 2804(a), (b)(1), 
Oct. 5, 1994, 108 Stat. 3053.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2205 


5:172g. 


July 26. 1947, oh. 343, 






§408; added Aug. 10. 






1949. oh. 412, §11 (23d 






par.), 63 Stat. 590. 



5 U.S.C. 172g is restated to reflect more clearly its 
purpose to authorize the Department of Defense to op- 
erate as an integrated department by permitting sup- 
plies to be furnished and services to be rendered within 
and among agencies of the Department of Defense and 
provide that reimbursements therefor be credited to 
authorized accounts and be available for the same pur- 
pose and period as the accounts so credited. (See Sen- 
ate Report No. 366, 81st Congress, pp. 23, 24.) 

Amendments 

1994 — Pub. L. 103-337 substituted "Reimbursements" 
for "Availability of reimbursements" as section catch- 
line, designated existing provisions as subsec. (a) and 
inserted subsec. heading, and added subsec. (b). 

1982— Pub. L. 97-258 substituted "sections 1535 and 
1536 of title 31" for "the Act of March 4, 1915 (31 U.S.C. 
686)". 

1980— Pub. L. 96-513 substituted "the Act of March 4, 
1915 (31 U.S.C. 686)" for "section 686 of title 31". 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 2206. Disbursement of funds of military depart- 
ment to cover obligation of another agency 
of Department of Defense 

As far as authorized by the Secretary of De- 
fense, a disbursing official of a military depart- 
ment may, out of available advances, make dis- 
bursements to cover obligations in connection 
with any function, power, or duty of another de- 
partment or agency of the Department of De- 
fense and charge those disbursements on vouch- 
ers, to the appropriate appropriation of that de- 
partment or agency. Disbursements so made 
shall be adjusted in settling the accounts of the 
disbursing official. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 520; amended Pub. L. 97-258, 
§ 2(b)(1)(A), Sept. 13, 1982, 96 Stat. 1052.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2206 


5:172h. 

5:171n(a) (as applicable to 
5:172h). 


July 26, 1947, oh. 343, 
§409; added Aug. 10, 
1949, oh. 412. §11 (24th 
par.), 63 Stat. 590. 

July 26, 1947, oh. 343, 
§ 308(a) (as applicable 
to §409), 61 Stat. 509. 





The word "agency" is substituted for the word "orga- 
nization". The last sentence is substituted for the pro- 
viso in 5 U.S.C. 172h. 



Amendments 

1982— Pub. L. 97-258 substituted "official" for "offi- 
cer" wherever appearing. 

§ 2207. Expenditure of appropriations: limitation 

(a) Money appropriated to the Department of 
Defense may not be spent under a contract other 
than a contract for personal services unless that 
contract provides that — 

(1) the United States may, by written notice 
to the contractor, terminate the right of the 
contractor to proceed under the contract if 
the Secretary concerned or his designee finds, 
after notice and hearing, that the contractor, 
or his agent or other representative, offered or 
gave any gratuity, such as entertainment or a 
gift, to an officer, official, or employee of the 
United States to obtain a contract or favor- 
able treatment in the awarding, amending, or 
making of determinations concerning the per- 
formance, of a contract; and 

(2) if a contract is terminated under clause 
(1), the United States has the same remedies 
against the contractor that it would have had 
if the contractor had breached the contract 
and, in addition to other damages, is entitled 
to exemplary damages in an amount at least 
three, but not more than 10, as determined by 
the Secretary or his designee, times the cost 
incurred by the contractor in giving gratuities 
to the officer, official, or employee concerned. 

The existence of facts upon which the Secretary 
makes findings under clause (1) may be reviewed 
by any competent court. 
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(b) This section does not apply to a contract 
that is for an amount not greater than the sim- 
plified acquisition threshold (as defined in sec- 
tion 134 of title 41). 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 520; amended Pub. L. 104-106, div. 
A, title VIII, §801, Feb. 10, 1996, 110 Stat. 389; 
Pub. L. 111-350, § 5(b)(5), Jan. 4, 2011, 124 Stat. 
3842.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2207 


5:174d. 


June 30, 1954. oh. 432. 
§719, 68 Stat. 353. 





The following substitutions are made: "spent" for 
"expended"; "United States" for "Government"; "if a 
contract is terminated under clause (1)" for "that in 
the event any such contract is so terminated"; and 
"has . . . that it would have had if" for "shall be enti- 
tled ... to pursue ... as it could pursue in the event 
of". The word "official" is inserted for clarity. The 
words "entered into after June 30, 1954" are omitted as 
executed. 

Amendments 

2011 — Subsec. (b). Pub. L. 111-350 substituted "section 
134 of title 41" for "section 4(11) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(11))". 

1996 — Pub. L. 104-106 designated existing provisions as 
subsec. (a) and added subsec. (b). 

§ 2208. Working-capital funds 

(a) To control and account more effectively for 
the cost of programs and work performed in the 
Department of Defense, the Secretary of Defense 
may require the establishment of working-cap- 
ital funds in the Department of Defense to — 

(1) finance inventories of such supplies as he 
may designate; and 

(2) provide working capital for such indus- 
trial-type activities, and such commercial- 
type activities that provide common services 
within or among departments and agencies of 
the Department of Defense, as he may des- 
ignate. 

(b) Upon the request of the Secretary of De- 
fense, the Secretary of the Treasury shall estab- 
lish working-capital funds established under 
this section on the books of the Department of 
the Treasury. 

(c) Working-capital funds shall be charged, 
when appropriate, with the cost of — 

(1) supplies that are procured or otherwise 
acquired, manufactured, repaired, issued, or 
used, including the cost of the procurement 
and qualification of technology-enhanced 
maintenance capabilities that improve either 
reliability, maintainability, sustainability, or 
supportability and have, at a minimum, been 
demonstrated to be functional in an actual 
system application or operational environ- 
ment; and 

(2) services or work performed; 

including applicable administrative expenses, 
and be reimbursed from available appropriations 
or otherwise credited for those costs, including 
applicable administrative expenses and costs of 
using equipment. 

(d) The Secretary of Defense may provide cap- 
ital for working-capital funds by capitalizing in- 



ventories. In addition, such amounts may be ap- 
propriated for the purpose of providing capital 
for working-capital funds as have been specifi- 
cally authorized by law. 

(e) Subject to the authority and direction of 
the Secretary of Defense, the Secretary of each 
military department shall allocate responsibil- 
ity for its functions, powers, and duties to ac- 
complish the most economical and efficient or- 
ganization and operation of the activities, and 
the most economical and efficient use of the in- 
ventories, for which working-capital funds are 
authorized by this section. 

(f) The requisitioning agency may not incur a 
cost for supplies drawn from inventories, or 
services or work performed by industrial-type or 
commercial-type activities for which working- 
capital funds may be established under this sec- 
tion, that is more than the amount of appropria- 
tions or other funds available for those pur- 
poses. 

(g) The appraised value of supplies returned to 
working-capital funds by a department, activ- 
ity, or agency may be charged to that fund. The 
proceeds thereof shall be credited to current ap- 
plicable appropriations and are available for ex- 
penditure for the same purposes that those ap- 
propriations are so available. Credits may not be 
made to appropriations under this subsection as 
the result of capitalization of inventories under 
subsection (d). 

(h) The Secretary of Defense shall prescribe 
regulations governing the operation of activities 
and use of inventories authorized by this sec- 
tion. The regulations may, if the needs of the 
Department of Defense require it and it is other- 
wise authorized by law, authorize supplies to be 
sold to, or services to be rendered or work per- 
formed for, persons outside the Department of 
Defense. However, supplies available in inven- 
tories financed by working capital funds estab- 
lished under this section may be sold to contrac- 
tors for use in performing contracts with the De- 
partment of Defense. Working-capital funds 
shall be reimbursed for supplies so sold, services 
so rendered, or work so performed by charges to 
applicable appropriations or payments received 
in cash. 

(i) For provisions relating to sales outside the 
Department of Defense of manufactured articles 
and services by a working-capital funded Army 
industrial facility (including a Department of 
the Army arsenal) that manufactures large cali- 
ber cannons, gun mounts, recoil mechanisms, 
ammunition, munitions, or components thereof, 
see section 4543 of this title. 

(j)(l) The Secretary of a military department 
may authorize a working capital funded indus- 
trial facility of that department to manufacture 
or remanufacture articles and sell these articles, 
as well as manufacturing, remanufacturing, and 
engineering services provided by such facilities, 
to persons outside the Department of Defense 
if— 

(A) the person purchasing the article or 
service is fulfilling a Department of Defense 
contract or a subcontract under a Department 
of Defense contract, and the solicitation for 
the contract or subcontract is open to com- 
petition between Department of Defense ac- 
tivities and private firms; or 
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(B) the Secretary would advance the objec- 
tives set forth in section 2474(b)(2) of this title 
by authorizing the facility to do so. 

(2) The Secretary of Defense may waive the 
conditions in paragraph (1) in the case of a par- 
ticular sale if the Secretary determines that the 
waiver is necessary for reasons of national secu- 
rity and notifies Congress regarding the reasons 
for the waiver. 

(k)(l) Subject to paragraph (2), a contract for 
the procurement of a capital asset financed by a 
working-capital fund may be awarded in ad- 
vance of the availability of funds in the work- 
ing-capital fund for the procurement. 

(2) Paragraph (1) applies to any of the follow- 
ing capital assets that have a development or 
acquisition cost of not less than $250,000: 

(A) An unspecified minor military construc- 
tion project under section 2805(c) of this title. 

(B) Automatic data processing equipment or 
software. 

(C) Any other equipment. 

(D) Any other capital improvement. 

(0(1) An advance billing of a customer of a 
working-capital fund may be made if the Sec- 
retary of the military department concerned 
submits to Congress written notification of the 
advance billing within 30 days after the end of 
the month in which the advanced billing was 
made. The notification shall include the follow- 
ing: 

(A) The reasons for the advance billing. 

(B) An analysis of the effects of the advance 
billing on military readiness. 

(C) An analysis of the effects of the advance 
billing on the customer. 

(2) The Secretary of Defense may waive the 
notification requirements of paragraph (1) — 

(A) during a period of war or national emer- 
gency; or 

(B) to the extent that the Secretary deter- 
mines necessary to support a contingency op- 
eration. 

(3) The total amount of the advance billings 
rendered or imposed for all working-capital 
funds of the Department of Defense in a fiscal 
year may not exceed $1,000,000,000. 

(4) In this subsection: 

(A) The term "advance billing", with respect 
to a working-capital fund, means a billing of a 
customer by the fund, or a requirement for a 
customer to reimburse or otherwise credit the 
fund, for the cost of goods or services provided 
(or for other expenses incurred) on behalf of 
the customer that is rendered or imposed be- 
fore the customer receives the goods or before 
the services have been performed. 

(B) The term "customer" means a req- 
uisitioning component or agency. 

(m) Capital Asset Subaccounts.— Amounts 
charged for depreciation of capital assets shall 
be credited to a separate capital asset sub- 
account established within a working-capital 
fund. 

(n) Separate Accounting, Reporting, and Au- 
diting of Funds and Activities.— The Secretary 
of Defense, with respect to the working-capital 
funds of each Defense Agency, and the Secretary 
of each military department, with respect to the 



working-capital funds of the military depart- 
ment, shall provide for separate accounting, re- 
porting, and auditing of funds and activities 
managed through the working-capital funds. 

(o) Charges for Goods and Services Pro- 
vided Through the Fund. — (1) Charges for goods 
and services provided for an activity through a 
working-capital fund shall include the following: 

(A) Amounts necessary to recover the full 
costs of the goods and services provided for 
that activity. 

(B) Amounts for depreciation of capital as- 
sets, set in accordance with generally accepted 
accounting principles. 

(2) Charges for goods and services provided 
through a working-capital fund may not include 
the following: 

(A) Amounts necessary to recover the costs 
of a military construction project (as defined 
in section 2801(b) of this title), other than a 
minor construction project financed by the 
fund pursuant to section 2805(c) of this title. 

(B) Amounts necessary to cover costs in- 
curred in connection with the closure or re- 
alignment of a military installation. 

(C) Amounts necessary to recover the costs 
of functions designated by the Secretary of 
Defense as mission critical, such as ammuni- 
tion handling safety, and amounts for ancil- 
lary tasks not directly related to the mission 
of the function or activity managed through 
the fund. 

(p) Procedures For Accumulation of 
Funds. — The Secretary of Defense, with respect 
to each working-capital fund of a Defense Agen- 
cy, and the Secretary of a military department, 
with respect to each working-capital fund of the 
military department, shall establish billing pro- 
cedures to ensure that the balance in that work- 
ing-capital fund does not exceed the amount 
necessary to provide for the working-capital re- 
quirements of that fund, as determined by the 
Secretary. 

(q) Annual Reports and Budget.— The Sec- 
retary of Defense, with respect to each working- 
capital fund of a Defense Agency, and the Sec- 
retary of each military department, with re- 
spect to each working-capital fund of the mili- 
tary department, shall annually submit to Con- 
gress, at the same time that the President sub- 
mits the budget under section 1105 of title 31, 
the following: 

(1) A detailed report that contains a state- 
ment of all receipts and disbursements of the 
fund (including such a statement for each sub- 
account of the fund) for the fiscal year ending 
in the year preceding the year in which the 
budget is submitted. 

(2) A detailed proposed budget for the oper- 
ation of the fund for the fiscal year for which 
the budget is submitted. 

(3) A comparison of the amounts actually ex- 
pended for the operation of the fund for the 
fiscal year referred to in paragraph (1) with 
the amount proposed for the operation of the 
fund for that fiscal year in the President's 
budget. 

(4) A report on the capital asset subaccount 
of the fund that contains the following infor- 
mation: 
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(A) The opening balance of the subaccount 
as of the beginning of the fiscal year in 
which the report is submitted. 

(B) The estimated amounts to be credited 
to the subaccount in the fiscal year in which 
the report is submitted. 

(C) The estimated amounts of outlays to 
be paid out of the subaccount in the fiscal 
year in which the report is submitted. 

(D) The estimated balance of the sub- 
account at the end of the fiscal year in 
which the report is submitted. 

(E) A statement of how much of the esti- 
mated balance at the end of the fiscal year 
in which the report is submitted will be 
needed to pay outlays in the immediately 
following fiscal year that are in excess of the 
amount to be credited to the subaccount in 
the immediately following fiscal year. 

(r) Notification of Transfers. — (1) Notwith- 
standing any authority provided in this section 
to transfer funds, the transfer of funds from a 
working-capital fund, including a transfer to an- 
other working-capital fund, shall not be made 
under such authority unless the Secretary of De- 
fense submits, in advance, a notification of the 
proposed transfer to the congressional defense 
committees in accordance with customary pro- 
cedures. 

(2) The amount of a transfer covered by a noti- 
fication under paragraph (1) that is made in a 
fiscal year does not count toward any limitation 
on the total amount of transfers that may be 
made for that fiscal year under authority pro- 
vided to the Secretary of Defense in a law au- 
thorizing appropriations for a fiscal year for 
military activities of the Department of Defense 
or a law making appropriations for the Depart- 
ment of Defense. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 521; amended Pub. L. 97-295, §1(22), 
Oct. 12, 1982, 96 Stat. 1290; Pub. L. 98-94, title 

XII, § 1204(a), Sept. 24, 1983, 97 Stat. 683; Pub. L. 
98-525, title III, §305, Oct. 19, 1984, 98 Stat. 2513; 
Pub. L. 100-26, § 7(d)(2), Apr. 21, 1987, 101 Stat. 
280; Pub. L. 101-510, div. A, title VIII, §801, title 

XIII, §1301(6), Nov. 5, 1990, 104 Stat. 1588, 1668; 
Pub. L. 102-172, title VIII, §8137, Nov. 26, 1991, 105 
Stat. 1212; Pub. L. 102-484, div. A, title III, §374, 
Oct. 23, 1992, 106 Stat. 2385; Pub. L. 103-160, div. 
A, title I, § 158(b), Nov. 30, 1993, 107 Stat. 1582; 
Pub. L. 105-85, div. A, title X, § 1011(a), (b), Nov. 
18, 1997, 111 Stat. 1873; Pub. L. 105-261, div. A, 
title X, §§ 1007(e)(1), 1008(a), Oct. 17, 1998, 112 
Stat. 2115; Pub. L. 105-262, title VIII, § 8146(d)(1), 
Oct. 17, 1998, 112 Stat. 2340; Pub. L. 106-65, div. A, 
title III, §§ 331(a)(1), 332, title X, §1066(a)(16), Oct. 
5, 1999, 113 Stat. 566, 567, 771; Pub. L. 106-398, §1 
[[div. A], title III, §341(f)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-64; Pub. L. 108-375, div. A, title X, 
§1009, Oct. 28, 2004, 118 Stat. 2037; Pub. L. 111-383, 
div. A, title XIV, §1403, Jan. 7, 2011, 124 Stat. 
4410; Pub. L. 112-81, div. B, title XXVIII, 
§ 2802(c)(1), Dec. 31, 2011, 125 Stat. 1684.) 



Historical and Revision Notes 
1956 Act 



section 


Source (U.S. Code) 


Source (Statutes at Large) 


2208(a) 


5:172d(a). 


July 26, 1947, ch. 343, 


2208(b) 


5:172d(b). 


§405; added Aug-. 10, 


2208(0) 


5:172d(o) (less 2d sen- 


1949, ch. 412, §11 (8th 




tence). 


through 15th pars.), 63 


2208(d) 


5:172d(d). 


Stat. 587. 


2208(e) 


5:172d(e) 




2208(f) 


5:172d(f). 




2208(g) 


5:172d(h). 




2208(h) .... 


5:172d(g). 




2208(i) 


5:172d(c) (2d sentence). 





In subsection (a)(1), (c)(1), (f), (g), and (h), the words 
"stores, . . . materials, and equipment" are omitted as 
covered by the word "supplies", as defined in section 
101(26) of title 10. 

In subsection (c), the word "used" is substituted for 
the word "consumed". The words "and costs of using 
equipment" are inserted to reflect an opinion of the As- 
sistant General Counsel (Fiscal Matters), Department 
of Defense, February 2, 1960. 

In subsection (d), the first sentence (less 1st 18 words) 
of 5 U.S.C. 172d(d) is omitted as executed. 

In subsection (h), the following substitutions are 
made: "prescribe" for "issue"; and "persons" for "pur- 
chasers or users". The word "shall" is substituted for 
the words "is authorized to" in the first sentence and 
for the word "may" in the last sentence to reflect the 
opinion of the Assistant General Counsel (Fiscal Mat- 
ters), October 2, 1959, that the source law requires the 
action in question. 



1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2208(h) (3d 


10:2208 (note). 


Dec. 21, 1979, Pub. L. 


sen- 




96-154, §767, 93 Stat. 


tence). 




1163. 



The word "hereafter" is omitted as executed. 



Prior Provisions 

Provisions similar to those in subsecs. (m) to (q) of 
this section were contained in section 2216a of this title 
prior to repeal by Pub. L. 105-261, § 1008(b). 

Amendments 

2011— Subsec. (c)(1). Pub. L. 111-383, §1403(1), inserted 
before semicolon ", including the cost of the procure- 
ment and qualification of technology-enhanced mainte- 
nance capabilities that improve either reliability, 
maintainability, sustainability, or supportability and 
have, at a minimum, been demonstrated to be func- 
tional in an actual system application or operational 
environment". 

Subsec. (k)(2). Pub. L. 111-383, §1403(2), substituted 
"$250,000" for "$100,000" in introductory provisions. 

Subsec. (k)(2)(A). Pub. L. 112-81, § 2802(c)(1)(A), sub- 
stituted "section 2805(c)" for "section 2805(c)(1)". 

Subsec. (o)(2)(A). Pub. L. 112-81, § 2802(c)(1)(B), sub- 
stituted "section 2805(c)" for "section 2805(c)(1)". 

2004— Subsec. (r). Pub. L. 108-375 added subsec. (r). 

2000— Subsec. (j)(l). Pub. L. 106-398 substituted "con- 
tract, and the solicitation" for "contract; and" at end 
of subpar. (A) and all that follows through "(B) the so- 
licitation", substituted "; or" for period after "private 
firms", and added a new subpar. (B). 

1999— Subsec. (j). Pub. L. 106-65, §§ 331(a)(1), 332, des- 
ignated existing provisions as par. (1), redesignated 
former pars. (1) and (2) as subpars. (A) and (B), respec- 
tively, substituted ", remanufacturing, and engineer- 
ing" for "or remanufacturing" in introductory provi- 
sions, inserted "or a subcontract under a Department 
of Defense contract" before the semicolon in subpar. 
(A), substituted "solicitation for the contract or sub- 
contract" for "Department of Defense solicitation for 
such contract" in subpar. (B), and added par. (2). 
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Subsec. (Z)(2)(A). Pub. L. 106-65, §1066(a)(16), inserted 
"of" after "during- a period". 

1998— Subsec. (0(3), (4). Pub. L. 105-261, § 1007(e)(1), and 
Pub. L. 105-262 amended subsec. (0 identically, adding 
par. (3) and redesignating former par. (3) as (4). 

Subsecs. (m) to (q). Pub. L. 105-261, § 1008(a), added 
subsecs. (m) to (q). 

1997— Subsec. (k). Pub. L. 105-85, § 1011(a), added sub- 
sec. (k) and struck out former subsec. (k) which read as 
follows: "The Secretary of Defense shall provide that of 
the total amount of payments received in a fiscal year 
by funds established under this section for industrial- 
type activities, not less than 3 percent during fiscal 
year 1985, not less than 4 percent during fiscal year 
1986, and not less than 5 percent during fiscal year 1987 
shall be used for the acquisition of capital equipment 
for such activities." 

Subsec. (I). Pub. L. 105-85, § 1011(b), added subsec. (I). 

1993— Subsec. (i). Pub. L. 103-160 amended subsec. (i) 
generally. Prior to amendment, subsec. (i) required 
that regulations under subsec. (h) authorize working- 
capital funded Army industrial facilities to sell manu- 
factured articles and services to persons outside the 
Department of Defense in specified cases. 

1992— Subsec. (j). Pub. L. 102-484 substituted "The 
Secretary of a military department may authorize a 
working capital funded industrial facility of that de- 
partment" for "The Secretary of the Army may au- 
thorize a working capital funded Army industrial facil- 
ity". 

1991— Subsecs. (j), (k). Pub. L. 102-172 added subsec. (j) 
and redesignated former subsec. (j) as (k). 

1990— Subsec. (i)(l). Pub. L. 101-510, §801, added par. 
(1), redesignated par. (3) as (2), and struck out former 
pars. (1) and (2) which read as follows: 

"(1) Regulations under subsection (h) may authorize 
an article manufactured by a working-capital funded 
Department of the Army arsenal that manufactures 
large caliber cannons, gun mounts, or recoil mecha- 
nisms to be sold to a person outside the Department of 
Defense if — 

"(A) the article is sold to a United States manufac- 
turer, assembler, or developer (i) for use in develop- 
ing new products, or (ii) for incorporation into items 
to be sold to, or to be used in a contract with, an 
agency of the United States or a friendly foreign gov- 
ernment; 

"(B) the purchaser is determined by the Depart- 
ment of Defense to be qualified to carry out the pro- 
posed work involving the article to be purchased; 

"(C) the article is not readily available from a com- 
mercial source in the United States; and 

"(D) the sale is to be made on a basis that does not 
interfere with performance of work by the arsenal for 
the Department of Defense or for a contractor of the 
Department of Defense. 

"(2) Services related to an article sold under this sub- 
section may also be sold to the purchaser if the services 
are to be performed in the United States for the pur- 
chaser." 

Subsec. (k). Pub. L. 101-510, §1301(6), struck out sub- 
sec. (k) which read as follows: "Reports annually shall 
be made to the President and to Congress on the condi- 
tion and operation of working-capital funds established 
under this section." 

1987— Subsec. (i)(3). Pub. L. 100-26 inserted "(22 U.S.C. 
2778)" after "Arms Export Control Act". 

1984 — Subsecs. (i) to (k). Pub. L. 98-525 added subsecs. 
(i) and (j) and redesignated former subsec. (i) as (k). 

1983— Subsec. (d). Pub. L. 98-94 substituted "In addi- 
tion, such amounts may be appropriated for the pur- 
pose of providing capital for working-capital funds as 
have been specifically authorized by law" for "If this 
method does not, in the determination of the Secretary 
of Defense, provide adequate amounts of working cap- 
ital, such amounts as may be necessary may be appro- 
priated for that purpose". 

1982— Subsec. (h). Pub. L. 97-295 inserted provision 
that supplies available in inventories financed by work- 
ing capital funds established under this section may be 



sold to contractors for use in performing contracts 
with the Department of Defense. 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title X, § 1007(e)(2), Oct. 17, 
1998, 112 Stat. 2115, and Pub. L. 105-262, title VIII, 
§ 8146(d)(2), Oct. 17, 1998, 112 Stat. 2340, provided that: 
"Section 2208(0(3) of such title, as added by paragraph 
(1), applies to fiscal years after fiscal year 1999." 

Effective Date of 1983 Amendment 

Section 1204(b) of Pub. L. 98-94 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply only with respect to appropriations 
for fiscal years beginning after September 30, 1984." 

Advance Billing for Fiscal Year 2006 

Pub. L. 109-234, title I, §1206, June 15, 2006, 120 Stat. 
430, provided in part that: "Notwithstanding 10 U.S.C. 
2208(0, the total amount of advance billings rendered or 
imposed for all working capital funds of the Depart- 
ment of Defense in fiscal year 2006 shall not exceed 
$1,200,000,000". 

Advance Billing for Fiscal Year 2005 

Pub. L. 109-13, div. A, title I, §1005, May 11, 2005, 119 
Stat. 243, provided that for fiscal year 2005, the limita- 
tion under subsec. (0(3) of this section on the total 
amount of advance billings rendered or imposed for all 
working capital funds of the Department of Defense in 
a fiscal year would be applied by substituting 
"$1,500,000,000" for "$1,000,000,000". 

Oversight of Defense Business Operations Fund 

Pub. L. 103-337, div. A, title III, §311(b)-(e), Oct. 5, 
1994, 108 Stat. 2708, which related to purchase from 
other sources, limitation on inclusion of certain costs 
in DBOF charges, procedures for accumulation of funds, 
and annual reports and budget, was repealed and re- 
stated in section 2216a(d)(2)(B), (f) to (h)(3) of this title 
by Pub. L. 104-106, div. A, title III, §371(a)(l), (b)(1), Feb. 
10, 1996, 110 Stat. 277-279. 

Pub. L. 103-337, div. A, title III, § 311(f), (g), Oct. 5, 
1994, 108 Stat. 2709, required Secretary of Defense to 
submit to congressional defense committees, not later 
than Feb. 1, 1995, a report on progress made in imple- 
menting the Defense Business Operations Fund Im- 
provement Plan, dated September 1993, and required 
Comptroller General to monitor and evaluate the De- 
partment of Defense implementation of the Plan and to 
report to congressional defense committees not later 
than Mar. 1, 1995. 

Charges for Goods and Services Provided Through 
Defense Business Operations Fund 

Section 333(a), (b) of Pub. L. 103-160, which provided 
that charges for goods and services provided through 
Defense Business Operations Fund were to include 
amounts necessary to recover full costs of develop- 
ment, implementation, operation, and maintenance of 
systems supporting wholesale supply and maintenance 
activities of Department of Defense and use of military 
personnel in provision of goods and services, and were 
not to include amounts necessary to recover costs of 
military construction project other than minor con- 
struction project financed by Defense Business Oper- 
ations Fund pursuant to section 2805(c)(1) of this title, 
and which required full cost of operation of Defense Fi- 
nance Accounting Service to be financed within De- 
fense Business Operations Fund through charges for 
goods and services provided through Fund, was repealed 
and restated in section 2216a(d)(l)(A), (C), (2)(A) of this 
title by Pub. L. 104-106, div. A, title III, § 371(a)(1), 
(b)(2), Feb. 10, 1996, 110 Stat. 277-279. 

Capital Asset Subaccount 

Section 342 of Pub. L. 102-484, as amended by Pub. L. 
103-160, div. A, title III, § 333(c), Nov. 30, 1993, 107 Stat. 
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1622, which provided that charges for goods and services 
provided through the Defense Business Operations 
Fund Include amounts for depreciation of capital assets 
which were to be credited to a separate capital asset 
subaccount in the Fund, authorized Secretary of De- 
fense to award contracts for capital assets of the Fund 
in advance of availability of funds in the subaccount, 
required Secretary to submit annual reports to con- 
gressional defense committees, authorized appropria- 
tions to the Fund for fiscal years 1993 and 1994, and de- 
fined terms, was repealed and restated in section 
2216a(d)(l)(B), (e), (h)(4), and (i) of this title by Pub. L. 
104-106, div. A, title III, § 371(a)(1), (b)(3), Feb. 10, 1996, 
110 Stat. 277-279. 

Limitations on Use op Defense Business 
Operations Fund 

Pub. L. 102-190, dlv. A, title III, §316, Dec. 5, 1991, 105 
Stat. 1338, as amended by Pub. L. 102-484, div. A, title 
III, §341, Oct. 23, 1992. 106 Stat. 2374; Pub. L. 103-160, div. 
A, title III, §§331, 332, Nov. 30, 1993, 107 Stat. 1620; Pub. 
L. 103-337, div. A, title III, § 311(a), Oct. 5, 1994, 108 Stat. 
2708, which authorized Secretary of Defense to manage 
performance of certain working-capital funds estab- 
lished under this section, the Defense Finance and Ac- 
counting Service, the Defense Industrial Plan Equip- 
ment Center, the Defense Commissary Agency, the De- 
fense Technical Information Service, the Defense Re- 
utilization and Marketing Service, and certain activi- 
ties funded through use of working-capital fund estab- 
lished under this section, directed Secretary to main- 
tain separate accounting, reporting, and auditing of 
such funds and activities, required Secretary to submit 
to congressional defense committees, by not later than 
30 days after Nov. 30, 1993, a comprehensive manage- 
ment plan and, by not later than Feb. 1, 1994, a progress 
report on plan's implementation, and directed Comp- 
troller General to monitor and evaluate the plan and 
submit to congressional defense committees, not later 
than Mar. 1, 1994, a report, was repealed and restated in 
section 2216a(a)-(c) of this title by Pub. L. 104-106, div. 
A, title III, § 371(a)(1), (b)(4), Feb. 10, 1996, 110 Stat. 277, 
279. 

Defense Business Operations Fund 

Section 8121 of Pub. L. 102-172, which established on 
the books of the Treasury a fund entitled the "Defense 
Business Operations Fund" to be operated as a working 
capital fund under the provisions of this section and to 
include certain existing organizations including the 
Defense Finance and Accounting Service, the Defense 
Commissary Agency, the Defense Technical Informa- 
tion Center, the Defense Reutilization and Marketing 
Service, and the Defense Industrial Plant Equipment 
Service, directed transfer of assets and balances of 
those organizations to the Fund, provided for budgeting 
and accounting of charges for supplies and services pro- 
vided by the Fund, and directed that capital asset 
charges collected be credited to a subaccount of the 
Fund, was repealed by Pub. L. 104-106. div. A, title III, 
§ 371(b)(5), Feb. 10, 1996, 110 Stat. 280. 

Sale of Inventories for Performance of 
Contracts With Defense Department 

Pub. L. 96-154, title VII, §767, Dec. 21, 1979, 93 Stat. 
1163, which had provided that supplies available in in- 
ventories financed by working capital funds established 
pursuant to this section could, on and after Dec. 21, 
1979, be sold to contractors for use In performing con- 
tracts with the Department of Defense, was repealed 
and restated in subsec. (h) of this section by Pub. L. 
97-295, §§1(22), 6(b), Oct. 12, 1982, 96 Stat. 1290, 1315. 

§2209. Management funds 

(a) To conduct economically and efficiently 
the operations of the Department of Defense 
that are financed by at least two appropriations 
but whose costs cannot be immediately distrib- 



uted and charged to those appropriations, there 
is the Army Management Fund, the Navy Man- 
agement Fund, and the Air Force Management 
Fund, each within its respective department and 
under the direction of the Secretary of that de- 
partment. Each such fund shall consist of a cor- 
pus of $1,000,000 and such amounts as may be ap- 
propriated thereto from time to time. An ac- 
count for an operation that is to be financed by 
such a fund may be established only with the ap- 
proval of the Secretary of Defense. 

(b) Under such regulations as the Secretary of 
Defense may prescribe, expenditures may be 
made from a management fund for material 
(other than for stock), personal services, and 
services under contract. However, obligation 
may not be incurred against that fund if it is 
not chargeable to funds available under an ap- 
propriation of the department concerned or 
funds of another department or agency of the 
Department of Defense. The fund shall be 
promptly reimbursed from those funds for ex- 
penditures made from it. 

(c) Notwithstanding any other provision of 
law, advances, by check or warrant, or reim- 
bursements, may be made from available appro- 
priations to a management fund on the basis of 
the estimated cost of a project. As adequate 
data becomes available, the estimated cost shall 
be revised and necessary adjustments made. 
Final adjustment shall be made with the appro- 
priate funds for the fiscal year in which the ad- 
vances or reimbursements are made. Except as 
otherwise provided by law, amounts advanced to 
management funds are available for obligation 
only during the fiscal year in which they are ad- 
vanced. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 522.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2209(a) 
2209(b) 
2209(c) 


5:172e(a), (b). 
5:172e(c) (last sentence). 
5:172e(c) (less last sen- 
tence). 
5:172e(d). 


July 3, 1942, oh. 484; re- 
stated Aug. 10, 1949, ch. 
412, §11 (16th through 
19th pars.), 63 Stat. 588. 



In subsection (a), the second sentence is substituted 
for the second sentence of 5 U.S.C. 172e(a) and the first 
sentence (less last 21 words) of 5 U.S.C. 172e(b) which 
are omitted as unnecessary. 

In subsection (c), the 13th through 33d words of 5 
U.S.C. 172e(d) are omitted as surplusage. 

§ 2210. Proceeds of sales of supplies: credit to ap- 
propriations 

(a)(1) A working-capital fund established pur- 
suant to section 2208 of this title may retain so 
much of the proceeds of disposals of property re- 
ferred to in paragraph (2) as is necessary to re- 
cover the expenses incurred by the fund in dis- 
posing of such property. Proceeds from the sale 
or disposal of such property in excess of 
amounts necessary to recover the expenses may 
be credited to current applicable appropriations 
of the Department of Defense. 

(2) Paragraph (1) applies to disposals of sup- 
plies, material, equipment, and other personal 
property that were not financed by stock funds 
established under section 2208 of this title. 



§2211 



TITLE 10— ARMED FORCES 



Page 1112 



(b) Obligations may, without regard to fiscal 
year limitations, be incurred against antici- 
pated reimbursements to stock funds in such 
amounts and for such period as the Secretary of 
Defense, with the approval of the President, 
may determine to be necessary to maintain 
stock levels consistently with planned oper- 
ations for the next fiscal year. 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 522; amended Pub. L. 96-513, title V, 
§511(72), Dec. 12, 1980, 94 Stat. 2926; Pub. L. 
105-261, div. A, title X, §1009, Oct. 17, 1998, 112 
Stat. 2117.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2210(a) 
2210(b) 


5:172d-l (less proviso). 
5:172d-l (proviso). 


Aug. 1. 1953, ch. 305, §645. 
67 Stat. 357. 



In section (a), the words "proceeds of the disposal" 
are substituted for the words "moneys arising from the 
disposition". 

Amendments 



1998 — Subsec. (a). Pub. L. 105-261 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "Current applicable appropriations of the Depart- 
ment of Defense may be credited with proceeds of the 
disposals of supplies that are not financed by stock 
funds established under section 2208 of this title." 

1980— Subsec. (b). Pub. L. 96-513 substituted "Presi- 
dent" for "Director of the Bureau of the Budget". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§2211. Reimbursement for equipment, material, 
or services furnished members of the United 
Nations 

Amounts paid by members of the United Na- 
tions for equipment or materials furnished, or 
services performed, in joint military operations 
shall be credited to appropriate appropriations 
of the Department of Defense in the manner au- 
thorized by section 632(d) of the Foreign Assist- 
ance Act of 1961 (22 U.S.C. 2392(d)). 

(Added Pub. L. 87-651, title II, § 207(a), Sept. 7, 
1962, 76 Stat. 522; amended Pub. L. 96-513, title V, 
§511(73), Dec. 12, 1980, 94 Stat. 2926.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2211 


5:171m-l. 


Jan. 6, 1951, ch. 1213, 
§703, 64 Stat. 1235. 





The reference to section 2392(d) of title 22 is sub- 
stituted for the reference to section 1574(b) of that title 
to reflect section 542(b) of the Act of August 26, 1954, ch. 
937 (68 Stat. 861) and section 642(a)(2) and (b) of the Act 
of September 4, 1961, Pub. L. 87-195 (75 Stat. 460). 

Amendments 

1980— Pub. L. 96-513 substituted "section 632(d) of the 
Foreign Assistance Act of 1961 (22 U.S.C. 2392(d))" for 
"section 2392(d) of title 22". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



§ 2212. Obligations for contract services: report- 
ing in budget object classes 

(a) LIMITATION ON REPORTING IN MISCELLANE- 
OUS Services Object Class. — The Secretary of 
Defense shall ensure that, in reporting to the Of- 
fice of Management and Budget (pursuant to 
OMB Circular A-ll (relating to preparation and 
submission of budget estimates)) obligations of 
the Department of Defense for any period of 
time for contract services, no more than 15 per- 
cent of the total amount of obligations so re- 
ported is reported in the miscellaneous services 
object class. 

(b) Definition of Reporting Categories for 
Advisory and Assistance Services. — In carry- 
ing out section 1105(g) of title 31 for the Depart- 
ment of Defense (and in determining what serv- 
ices are to be reported to the Office of Manage- 
ment and Budget in the advisory and assistance 
services object class), the Secretary of Defense 
shall apply to the terms used for the definition 
of "advisory and assistance services" in para- 
graph (2)(A) of that section the following mean- 
ings (subject to the authorized exemptions): 

(1) Management and professional support 
services. — The term "management and pro- 
fessional support services" (used in clause (i) 
of section 1105(g)(2)(A) of title 31) means serv- 
ices that provide engineering or technical sup- 
port, assistance, advice, or training for the ef- 
ficient and effective management and oper- 
ation of organizations, activities, or systems. 
Those services — 

(A) are closely related to the basic respon- 
sibilities and mission of the using organiza- 
tion; and 

(B) include efforts that support or contrib- 
ute to improved organization or program 
management, logistics management, project 
monitoring and reporting, data collection, 
budgeting, accounting, auditing, and admin- 
istrative or technical support for con- 
ferences and training programs. 

(2) Studies, analyses, and evaluations. — 
The term "studies, analyses, and evaluations" 
(used in clause (ii) of section 1105(g)(2)(A) of 
title 31) means services that provide orga- 
nized, analytic assessments to understand or 
evaluate complex issues to improve policy de- 
velopment, decisionmaking, management, or 
administration and that result in documents 
containing data or leading to conclusions or 
recommendations. Those services may include 
databases, models, methodologies, and related 
software created in support of a study, analy- 
sis, or evaluation. 

(3) Engineering and technical services. — 
The term "engineering and technical services" 
(used in clause (iii) of section 1105(g)(2)(A) of 
title 31) means services that take the form of 
advice, assistance, training, or hands-on train- 
ing necessary to maintain and operate fielded 
weapon systems, equipment, and components 
(including software when applicable) at design 
or required levels of effectiveness. 

(c) Proper Classification of Advisory and 
Assistance Services.— Before the submission to 
the Office of Management and Budget of the pro- 
posed Department of Defense budget for inclu- 
sion in the President's budget for a fiscal year 
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pursuant to section 1105 of title 31, the Sec- 
retary of Defense, acting through the Under Sec- 
retary of Defense (Comptroller), shall conduct a 
review of Department of Defense services ex- 
pected to be performed as contract services dur- 
ing the fiscal year for which that budget is to be 
submitted in order to ensure that those services 
that are advisory and assistance services (as de- 
fined in accordance with subsection (b)) are in 
fact properly classified, in accordance with that 
subsection, in the advisory and assistance serv- 
ices object class. 

(d) Report to Congress.— The Secretary shall 
submit to Congress each year, not later than 30 
days after the date on which the budget for the 
next fiscal year is submitted pursuant to section 
1105 of title 31, a report containing the informa- 
tion derived from the review under subsection 
(c). 

(e) Assessment by Comptroller General. — 
(1) The Comptroller General shall conduct a re- 
view of the report of the Secretary of Defense 
under subsection (d) each year and shall — 

(A) assess the methodology used by the Sec- 
retary in obtaining the information submitted 
to Congress in that report; and 

(B) assess the information submitted to Con- 
gress in that report. 

(2) Not later than 120 days after the date on 
which the Secretary submits to Congress the re- 
port required under subsection (d) for any year, 
the Comptroller General shall submit to Con- 
gress the Comptroller General's report contain- 
ing the results of the review for that year under 
paragraph (1). 

(f) Definitions. — In this section: 

(1) The term "contract services" means all 
services that are reported to the Office of 
Management and Budget pursuant to OMB Cir- 
cular A-ll (relating to preparation and sub- 
mission of budget estimates) in budget object 
classes that are designated in the Object Class 
25 series. 

(2) The term "advisory and assistance serv- 
ices object class" means those contract serv- 
ices constituting the budget object class that 
is denominated "Advisory and Assistance 
Service" and designated (as of October 17, 1998) 
as Object Class 25.1 (or any similar object class 
established after October 17, 1998, for the re- 
porting of obligations for advisory and assist- 
ance contract services). 

(3) The term "miscellaneous services object 
class" means those contract services con- 
stituting the budget object class that is de- 
nominated "Other Services (services not 
otherwise specified in the 25 series)" and des- 
ignated (as of October 17, 1998) as Object Class 
25.2 (or any similar object class established 
after October 17, 1998, for the reporting of obli- 
gations for miscellaneous or unspecified con- 
tract services). 

(4) The term "authorized exemptions" 
means those exemptions authorized (as of Oc- 
tober 17, 1998) under Department of Defense 
Directive 4205.2, captioned "Acquiring and 
Managing Contracted Advisory and Assistance 
Services (CAAS)" and issued by the Under 
Secretary of Defense for Acquisition and Tech- 
nology on February 10, 1992, such exemptions 
being set forth in Enclosure 3 to that directive 
(captioned "CAAS Exemptions"). 



(Added Pub. L. 105-261, div. A, title IX, § 911(a)(1), 
Oct. 17, 1998, 112 Stat. 2097; amended Pub. L. 
106-65, div. A, title X, §1066(a)(17), Oct. 5, 1999, 
113 Stat. 771.) 

Prior Provisions 

A prior section 2212, added Pub. L. 100-370, § 1(d)(2)(A), 
July 19, 1988, 102 Stat. 842, directed Secretary of De- 
fense to maintain within each military department an 
accounting procedure to aid in identification and con- 
trol of expenditures for contracted advisory and assist- 
ance services, prior to repeal by Pub. L. 103-355, title II, 
§ 2454(c)(1), Oct. 13, 1994, 108 Stat. 3326. 

Another prior section 2212, added Pub. L. 95-356, title 
VIII, § 802(a)(1), Sept. 8, 1978, 92 Stat. 585; amended Pub. 
L. 97-258, § 3(b)(5), Sept. 18, 1982, 96 Stat. 1063, related to 
transmission of annual military construction author- 
ization request, prior to repeal by Pub. L. 97-214, §7(1), 
July 12, 1982, 96 Stat. 173, eff. Oct. 1, 1982, applicable to 
military construction projects, and to construction and 
acquisition of military family housing' authorized be- 
fore, on, or after such date. See section 2859 of this 
title. 

Amendments 

1999— Subsec. (f)(2), (3). Pub. L. 106-65 substituted "as 
of October 17, 1998" for "as of the date of the enactment 
of this section" and "after October 17, 1998," for "after 
the date of the enactment of this section". 

Subsec. (f)(4). Pub. L. 106-65, § 1066(a)(17)(B), sub- 
stituted "as of October 17, 1998" for "as of the date of 
the enactment of this section". 

Change of Name 

Reference to Under Secretary of Defense for Acquisi- 
tion and Technology deemed to refer to Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics, pursuant to section 911(a)(1) of Pub. L. 106-65, 
set out as a note under section 133 of this title. 

Transition 

Pub. L. 105-261, div. A, title IX, § 911(b), Oct. 17, 1998, 
112 Stat. 2099, provided that for the budget for fiscal 
year 2000, and the reporting of information to the Office 
of Management and Budget in connection with the 
preparation of that budget, this section would be ap- 
plied by substituting "30 percent" in subsec. (a) for "15 
percent". 

§2213. Limitation on acquisition of excess sup- 
plies 

(a) Two-Year Supply. — The Secretary of De- 
fense may not incur any obligation against a 
stock fund of the Department of Defense for the 
acquisition of any item of supply if that acquisi- 
tion is likely to result in an on-hand inventory 
(excluding war reserves) of that item of supply 
in excess of two years of operating stocks. 

(b) Exceptions. — The head of a procuring ac- 
tivity may authorize the acquisition of an item 
of supply in excess of the limitation contained 
in subsection (a) if that activity head deter- 
mines in writing — 

(1) that the acquisition is necessary to 
achieve an economical order quantity and will 
not result in an on-hand inventory (excluding 
war reserves) in excess of three years of oper- 
ating stocks and that the need for the item is 
unlikely to decline during the period for which 
the acquisition is made; or 

(2) that the acquisition is necessary for pur- 
poses of maintaining the industrial base or for 
other reasons of national security. 

(Added Pub. L. 102-190, div. A, title III, § 317(a), 
Dec. 5, 1991, 105 Stat. 1338.) 
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Prior Provisions 

A prior section 2213 was renumbered section 2350c of 
this title. 

§2214. Transfer of funds: procedure and limita- 
tions 

(a) Procedure for Transfer of Funds. — 
Whenever authority is provided in an appropria- 
tion Act to transfer amounts in working' capital 
funds or to transfer amounts provided in appro- 
priation Acts for military functions of the De- 
partment of Defense (other than military con- 
struction) between such funds or appropriations 
(or any subdivision thereof), amounts trans- 
ferred under such authority shall be merged 
with and be available for the same purposes and 
for the same time period as the fund or appro- 
priations to which transferred. 

(b) Limitations on Programs for Which Au- 
thority May Be Used. — Such authority to 
transfer amounts — 

(1) may not be used except to provide funds 
for a higher priority item, based on unforeseen 
military requirements, than the items for 
which the funds were originally appropriated; 
and 

(2) may not be used if the item to which the 
funds would be transferred is an item for 
which Congress has denied funds. 

(c) Notice to Congress.— The Secretary of De- 
fense shall promptly notify the Congress of each 
transfer made under such authority to transfer 
amounts. 

(d) Limitations on Requests to Congress for 
Reprogrammings.— Neither the Secretary of De- 
fense nor the Secretary of a military depart- 
ment may prepare or present to the Congress, or 
to any committee of either House of the Con- 
gress, a request with respect to a reprogram- 
ming of funds — 

(1) unless the funds to be transferred are to 
be used for a higher priority item, based on 
unforeseen military requirements, than the 
item for which the funds were originally ap- 
propriated; or 

(2) if the request would be for authority to 
reprogram amounts to an item for which the 
Congress has denied funds. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1482(c)(1), Nov. 5, 1990, 104 Stat. 1709.) 

Effective Date 

Section effective Oct. 1, 1991, see section 1482(d) of 
Pub. L. 101-510, set out as an Effective Date of 1990 
Amendment note under section 119 of this title. 

§2215. Transfer of funds to other departments 
and agencies: limitation 

Funds available for military functions of the 
Department of Defense may not be made avail- 
able to any other department or agency of the 
Federal Government pursuant to a provision of 
law enacted after November 29, 1989, unless, not 
less than 30 days before such funds are made 
available to such other department or agency, 
the Secretary of Defense submits to the congres- 
sional defense committees a certification that 
making those funds available to such other de- 
partment or agency is in the national security 
interest of the United States. 



(Added Pub. L. 103-160, div. A, title XI, 
§ 1106(a)(1), Nov. 30, 1993, 107 Stat. 1750; amended 
Pub. L. 104-106, div. A, title XV, § 1502(a)(14), 
Feb. 10, 1996, 110 Stat. 503; Pub. L. 106-65, div. A, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 108-375, div. A, title X, § 1084(b)(1), Oct. 28, 
2004, 118 Stat. 2060.) 

Prior Provisions 

A prior section 2215, added Pub. L. 99-661, div. A, title 
XIII, § 1307(a)(1), Nov. 14, 1986, 100 Stat. 3980, related to 
reports on unobligated balances, prior to repeal by Pub. 
L. 101-510, div. A, title XIII, §1301(7), Nov. 5, 1990, 104 
Stat. 1668. 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-189, div. A, title XVI, §1604, Nov. 
29, 1989, 103 Stat. 1598, which was set out as a note 
under section 1531 of Title 31, Money and Finance, prior 
to repeal by Pub. L. 103-160, § 1106(b). 

Amendments 

2004 — Pub. L. 108-375 struck out subsec. (a) designa- 
tion and heading before "Funds available", substituted 
"congressional defense committees" for "congressional 
committees specified in subsection (b)", and struck out 
heading and text of subsec. (b). Text of subsec. (b) read 
as follows: "The committees referred to in subsection 
(a) are — 

"(1) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(2) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

1999— Subsec. (b)(2). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996 — Pub. L. 104-106 designated existing provisions as 
subsec. (a), inserted heading, substituted "to the con- 
gressional committees specified in subsection (b)" for 
"to the Committees on Armed Services and the Com- 
mittees on Appropriations of the Senate and House of 
Representatives", and added subsec. (b). 

§ 2216. Defense Modernization Account 

(a) Establishment. — There is established in 
the Treasury an account to be known as the 
"Defense Modernization Account". 

(b) Funds Available for Account. — The De- 
fense Modernization Account shall consist of the 
following: 

(1) Amounts appropriated to the Defense 
Modernization Account for the costs of com- 
mencing projects described in subsection 
(d)(1), and amounts reimbursed to the Defense 
Modernization Account under subsection 

(c) (l)(B)(iii) out of savings derived from such 
projects. 

(2) Amounts transferred to the Defense Mod- 
ernization Account under subsection (c). 

(c) Transfers to Account.— (1)(A) Upon a de- 
termination by the Secretary of a military de- 
partment or the Secretary of Defense with re- 
spect to Defense-wide appropriations accounts of 
the availability and source of funds described in 
subparagraph (B), that Secretary may transfer 
to the Defense Modernization Account during 
any fiscal year any amount of funds available to 
the Secretary described in that subparagraph. 
Such funds may be transferred to that account 
only after the Secretary concerned notifies the 
congressional defense committees in writing of 
the amount and source of the proposed transfer. 

(B) This subsection applies to the following 
funds available to the Secretary concerned: 
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(i) Unexpired funds in appropriations ac- 
counts that are available for procurement and 
that, as a result of economies, efficiencies, and 
other savings achieved in carrying out a par- 
ticular procurement, are excess to the require- 
ments of that procurement. 

(ii) Unexpired funds that are available dur- 
ing the final 30 days of a fiscal year for sup- 
port of installations and facilities and that, as 
a result of economies, efficiencies, and other 
savings, are excess to the requirements for 
support of installations and facilities. 

(iii) Unexpired funds in appropriations ac- 
counts that are available for procurement or 
operation and maintenance of a system, if and 
to the extent that savings are achieved for 
such accounts through reductions in life cycle 
costs of such system that result from one or 
more projects undertaken with respect to such 
systems with funds made available from the 
Defense Modernization Account under sub- 
section (b)(1). 

(C) Any transfer under subparagraph (A) shall 
be made under regulations prescribed by the 
Secretary of Defense. 

(2) Funds referred to in paragraph (1), other 
than funds referred to in subparagraph (B)(iii) of 
such paragraph, may not be transferred to the 
Defense Modernization Account if — 

(A) the funds are necessary for programs, 
projects, and activities that, as determined by 
the Secretary, have a higher priority than the 
purposes for which the funds would be avail- 
able if transferred to that account; or 

(B) the balance of funds in the account, after 
transfer of funds to the account, would exceed 
$1,000,000,000. 

(3) Amounts credited to the Defense Mod- 
ernization Account shall remain available for 
transfer until the end of the third fiscal year 
that follows the fiscal year in which the 
amounts are credited to the account. 

(4) The period of availability of funds for ex- 
penditure provided for in sections 1551 and 1552 
of title 31 may not be extended by transfer into 
the Defense Modernization Account. 

(d) Authorized Use of Funds. — Funds in the 
Defense Modernization Account may be used for 
the following purposes: 

(1) For paying the costs of commencing any 
project that, in accordance with criteria pre- 
scribed by the Secretary of Defense, is under- 
taken by the Secretary of a military depart- 
ment or the head of a Defense Agency or other 
element of the Department of Defense to re- 
duce the life cycle cost of a new or existing 
system. 

(2) For increasing, subject to subsection (e), 
the quantity of items and services procured 
under a procurement program in order to 
achieve a more efficient production or deliv- 
ery rate. 

(3) For research, development, test, and 
evaluation and for procurement necessary for 
modernization of an existing system or of a 
system being procured under an ongoing pro- 
curement program. 

(e) Limitations.— (1) Funds in the Defense 
Modernization Account may not be used to in- 
crease the quantity of an item or services pro- 



cured under a particular procurement program 
to the extent that doing so would — 

(A) result in procurement of a total quantity 
of items or services in excess of — 

(i) a specific limitation provided by law on 
the quantity of the items or services that 
may be procured; or 

(ii) the requirement for the items or serv- 
ices as approved by the Joint Requirements 
Oversight Council and reported to Congress 
by the Secretary of Defense; or 

(B) result in an obligation or expenditure of 
funds in excess of a specific limitation pro- 
vided by law on the amount that may be obli- 
gated or expended, respectively, for that pro- 
curement program. 

(2) Funds in the Defense Modernization Ac- 
count may not be used for a purpose or program 
for which Congress has not authorized appro- 
priations. 

(3) Funds may not be transferred from the De- 
fense Modernization Account in any year for the 
purpose of— 

(A) making an expenditure for which there is 
no corresponding obligation; or 

(B) making an expenditure that would sat- 
isfy an unliquidated or unrecorded obligation 
arising in a prior fiscal year. 

(f) Transfer of Funds.— (1) The Secretary of 
Defense may transfer funds in the Defense Mod- 
ernization Account to appropriations available 
for purposes set forth in subsection (d). 

(2) Funds in the Defense Modernization Ac- 
count may not be transferred under paragraph 
(1) until 30 days after the date on which the Sec- 
retary concerned notifies the congressional de- 
fense committees in writing of the amount and 
purpose of the proposed transfer. 

(3) The total amount of transfers from the De- 
fense Modernization Account during any fiscal 
year under this subsection may not exceed 
$500,000,000. 

(g) Availability of Funds by Appropria- 
tion. — In addition to transfers under subsection 
(f), funds in the Defense Modernization Account 
may be made available for purposes set forth in 
subsection (d) in accordance with the provisions 
of appropriations Acts, but only to the extent 
authorized in an Act other than an appropria- 
tions Act. 

(h) Secretary To Act Through Comptrol- 
ler. — (1) The Secretary of Defense shall carry 
out this section through the Under Secretary of 
Defense (Comptroller), who shall be authorized 
to implement this section through the issuance 
of any necessary regulations, policies, and pro- 
cedures after consultation with the General 
Counsel and Inspector General of the Depart- 
ment of Defense. 

(2) The regulations prescribed under paragraph 
(1) shall, at a minimum, provide for — 

(A) the submission of proposals by the Sec- 
retaries concerned or heads of Defense Agen- 
cies or other elements of the Department of 
Defense to the Comptroller for the use of De- 
fense Modernization Account funds for pur- 
poses set forth in subsection (d); 

(B) the use of a competitive process for the 
evaluation of such proposals and the selection 
of programs, projects, and activities to be 
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funded out of the Defense Modernization Ac- 
count from among those proposed for such 
funding; and 
(C) the calculation of — 

(i) the savings to be derived from projects 
described in subsection (d)(1) that are to be 
funded out of the Defense Modernization Ac- 
count; and 

(ii) the amounts to be reimbursed to the 
Defense Modernization Account out of such 
savings pursuant to subsection (c)(l)(B)(iii). 

(1) Annual Report. — (1) Not later than 15 days 
after the end of each fiscal year, the Secretary 
of Defense shall submit to the congressional 
committees specified in paragraph (2) a report 
on the Defense Modernization Account. Each 
such report shall set forth the following: 

(A) The amount and source of each credit to 
the account during that fiscal year. 

(B) The amount and purpose of each transfer 
from the account during that fiscal year. 

(C) The balance in the account at the end of 
the fiscal year and, of such balance, the 
amount attributable to transfers to the ac- 
count from each Secretary concerned. 

(2) The committees referred to in paragraph (1) 
are the congressional defense committees and 
the Committee on Governmental Affairs of the 
Senate and the Committee on Government Re- 
form and Oversight of the House of Representa- 
tives. 

(j) Definitions. — In this section: 

(1) The term "Secretary concerned" includes 
the Secretary of Defense with respect to De- 
fense-wide appropriations accounts. 

(2) The term "unexpired funds" means funds 
appropriated for a definite period that remain 
available for obligation. 

(k) Expiration of Authority and Account.— 
(1) The authority under subsection (c) to trans- 
fer funds into the Defense Modernization Ac- 
count terminates at the close of September 30, 
2006. 

(2) Three years after the termination date 
specified in paragraph (1), the Defense Mod- 
ernization Account shall be closed and any re- 
maining balance in the account shall be can- 
celed and thereafter shall not be available for 
any purpose. 

(Added Pub. L. 104-106, div. A, title IX, § 912(a)(1), 
Feb. 10, 1996, 110 Stat. 407; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title X, 
§§1008(a)-(f)(l), 1043(b)(8), Nov. 24, 2003, 117 Stat. 
1586, 1587, 1611; Pub. L. 109-364, div. A, title X, 
§1071(a)(16), Oct. 17, 2006, 120 Stat. 2399.) 

Codification 

Another section 2216 was renumbered section 2216a of 
this title and subsequently repealed. 

Prior Provisions 

A prior section 2216, added Pub. L. 99-661, div. A, title 
XIII, § 1307(a)(1), Nov. 14, 1986, 100 Stat. 3980, related to 
annual reports on budgeting for inflation, prior to re- 
peal by Pub. L. 101-510, div. A, title XIII, §1301(8), Nov. 
5, 1990, 104 Stat. 1668. 

Amendments 

2006— Subsec. (b)(1). Pub. L. 109-364 substituted "sub- 
section (c)(l)(B)(lll)" for "subsections (o)(l)(B)(lll)". 



2003— Subsec. (b). Pub. L. 108-136, § 1008(a)(3), added 
subsec. (b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 108-136, § 1008(a)(1), (2), redesig- 
nated subsec. (b) as (c) and struck out heading and text 
of former subsec. (c). Text read as follows: "Funds 
transferred to the Defense Modernization Account from 
funds appropriated for a military department, Defense 
Agency, or other element of the Department of Defense 
shall be available In accordance with subsections (f) 
and (g) only for transfer to funds available for that 
military department, Defense Agency, or other ele- 
ment." 

Subsec. (o)(l)(B)(lll). Pub. L. 108-136, § 1008(c)(1), added 
cl. (Iil). 

Subsec. (c)(2). Pub. L. 108-136, § 1008(c)(2), inserted 
", other than funds referred to In subparagraph (B)(ili) 
of such paragraph," after "Funds referred to in para- 
graph (1)". 

Subsec. (d). Pub. L. 108-136, § 1008(b), substituted "in 
the Defense Modernization Account" for "available 
from the Defense Modernization Account pursuant to 
subsection (f) or (g)" In introductory provisions, added 
par. (1), and redesignated former pars. (1) and (2) as (2) 
and (3), respectively. 

Subsec. (h). Pub. L. 108-136, § 1008(d), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (i). Pub. L. 108-136, § 1008(e)(1), substituted 
"Annual Report" for "Quarterly Reports" in heading. 

Subsec. (i)(l). Pub. L. 108-136, § 1008(e)(1), (2), sub- 
stituted "fiscal year" for "calendar quarter" in intro- 
ductory provisions and "fiscal year" for "quarter" In 
subpars. (A) to (C). 

Subsec. (j)(3). Pub. L. 108-136, § 1043(b)(8), struck out 
par. (3) which read as follows: "The term 'congressional 
defense committees' means — 

"(A) the Committee on Armed Services and the 

Committee on Appropriations of the Senate; and 
"(B) the Committee on Armed Services and the 

Committee on Appropriations of the House of Rep- 

Subsec. (k). Pub. L. 108-136, § 1008(f)(1), added subsec. 
(k). 

1999— Subsec. (j)(3)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

Change of Name 

Committee on Governmental Affairs of Senate 
changed to Committee on Homeland Security and Gov- 
ernmental Affairs of Senate, effective Jan. 4, 2005, by 
Senate Resolution No. 445, One Hundred Eighth Con- 
gress, Oct. 9, 2004. 

Committee on Government Reform and Oversight of 
House of Representatives changed to Committee on 
Government Reform of House of Representatives by 
House Resolution No. 5, One Hundred Sixth Congress, 
Jan. 6, 1999. Committee on Government Reform of 
House of Representatives changed to Committee on 
Oversight and Government Reform of House of Rep- 
resentatives by House Resolution No. 6, One Hundred 
Tenth Congress, Jan. 5, 2007. 

Effective Date 

Section 912(b) of Pub. L. 104-106 provided that: "Sec- 
tion 2216 of title 10, United States Code (as added by 
subsection (a)), shall apply only to funds appropriated 
for fiscal years after fiscal year 1995." 

Expiration of Authority and Account 

Pub. L. 104-106, div. A, title IX, § 912(c), Feb. 10, 1996, 
110 Stat. 410, as amended by Pub. L. 107-314, div. A, title 
VIII, § 825(a)(1), Dec. 2, 2002, 116 Stat. 2615, provided that 
authority under section 2216(b) of this title to transfer 
funds into Defense Modernization Account terminated 
at close of Sept. 30, 2002, and the Account was to be 
closed three years later, prior to repeal by Pub. L. 
108-136, div. A, title X, § 1008(f)(2), Nov. 24, 2003, 117 Stat. 
1587. 

GAO Reviews 

Pub. L. 104-106, div. A, title IX, § 912(d), Feb. 10, 1996, 
110 Stat. 410, required Comptroller General of the 
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United States to conduct two reviews of the adminis- 
tration of the Defense Modernization Account, prior to 
repeal by Pub. L. 107-314, div. A, title VIII, § 825(a)(2), 
Dec. 2, 2002, 116 Stat. 2615. 

§ 2216a. Rapidly meeting urgent needs: Joint Ur- 
gent Operational Needs Fund 

(a) Establishment.— There is established in 
the Treasury an account to be known as the 
"Joint Urgent Operational Needs Fund" (in this 
section referred to as the "Fund"). 

(b) Elements— The Fund shall consist of the 
following: 

(1) Amounts appropriated to the Fund. 

(2) Amounts transferred to the Fund. 

(3) Any other amounts made available to the 
Fund by law. 

(c) Use of Funds. — (1) Amounts in the Fund 
shall be available to the Secretary of Defense for 
capabilities that are determined by the Sec- 
retary, pursuant to the review process required 
by section 804(b) of the Ike Skelton National De- 
fense Authorization Act for Fiscal Year 2011 (10 
U.S.C. 2302 note), to be suitable for rapid fielding 
in response to urgent operational needs. 

(2) The Secretary shall establish a merit-based 
process for identifying equipment, supplies, 
services, training, and facilities suitable for 
funding through the Fund. 

(3) Nothing in this section shall be interpreted 
to require or enable any official of the Depart- 
ment of Defense to provide funding under this 
section pursuant to a congressional earmark, as 
defined in clause 9 of Rule XXI of the Rules of 
the House of Representatives, or a congression- 
ally directed spending item, as defined in para- 
graph 5 of Rule XLIV of the Standing Rules of 
the Senate. 

(d) Transfer Authority. — (1) Amounts in the 
Fund may be transferred by the Secretary of De- 
fense from the Fund to any of the following ac- 
counts of the Department of Defense to accom- 
plish the purpose stated in subsection (c): 

(A) Operation and maintenance accounts. 

(B) Procurement accounts. 

(C) Research, development, test, and evalua- 
tion accounts. 

(2) Upon determination by the Secretary that 
all or part of the amounts transferred from the 
Fund under paragraph (1) are not necessary for 
the purpose for which transferred, such amounts 
may be transferred back to the Fund. 

(3) The transfer of an amount to an account 
under the authority in paragraph (1) shall be 
deemed to increase the amount authorized for 
such account by an amount equal to the amount 
so transferred. 

(4) The transfer authority provided by para- 
graphs (1) and (2) is in addition to any other 
transfer authority available to the Department 
of Defense by law. 

(e) Sunset. — The authority to make expendi- 
tures or transfers from the Fund shall expire on 
the last day of the third fiscal year that begins 
after the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 2012. 

(Added Pub. L. 112-81, div. A, title VIII, 
§ 846(a)(1), Dec. 31, 2011, 125 Stat. 1516.) 

References in Text 

Section 804(b) of the Ike Skelton National Defense 
Authorization Act for Fiscal Year 2011, referred to in 



subsec. (c)(1), is section 804(b) of Pub. L. 111-383, which 
is set out as a note under section 2302 of this title. 

The date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2012, referred to in 
subsec. (e), is the date of enactment of Pub. L. 112-81, 
which was approved Dec. 31, 2011. 

Prior Provisions 

A prior section 2216a, added Pub. L. 104-106, div. A, 
title III, § 371(a)(1), Feb. 10, 1996, 110 Stat. 277, §2216; re- 
numbered § 2216a and amended Pub. L. 104-201, div. A, 
title III, §§ 363(c), 364, title X, §1074(a)(10), Sept. 23, 1996, 
110 Stat. 2493, 2494, 2659, related to Defense Business Op- 
erations Fund, prior to repeal by Pub. L. 105-261, div. A, 
title X, § 1008(b), Oct. 17, 1998, 112 Stat. 2117. 

Limitation on Commencement of Expenditures From 
Fund 

Pub. L. 112-81, div. A, title VIII, §846(b), Dec. 31, 2011, 
125 Stat. 1517, provided that: "No expenditure may be 
made from the Joint Urgent Operational Needs Fund 
established by section 2216a of title 10, United States 
Code (as added by subsection (a)), until the Secretary of 
Defense certifies to the congressional defense commit- 
tees [Committees on Armed Services and Appropria- 
tions of the Senate and the House of Representatives] 
that the Secretary has developed and implemented an 
expedited review process in compliance with the re- 
quirements of section 804 of the Ike Skelton National 
Defense Authorization Act for Fiscal Year 2011 (Public 
Law 111-383; 124 Stat. 4256; 10 U.S.C. 2302 note)." 

§2217. Comparable budgeting for common pro- 
curement weapon systems 

(a) Matters To Be Included in Annual De- 
fense Budgets. — In preparing the defense budg- 
et for any fiscal year, the Secretary of Defense 
shall — 

(1) specifically identify each common pro- 
curement weapon system included in the budg- 
et; 

(2) take all feasible steps to minimize vari- 
ations in procurement unit costs for any such 
system as shown in the budget requests of the 
different armed forces requesting procurement 
funds for the system; and 

(3) identify and justify in the budget all such 
variations in procurement unit costs for com- 
mon procurement weapon systems. 

(b) Comptroller. — The Secretary shall carry 
out this section through the Under Secretary of 
Defense (Comptroller). 

(c) Definitions.— In this section: 

(1) The term "defense budget" means the 
budget of the Department of Defense included 
in the President's budget submitted to Con- 
gress under section 1105 of title 31 for a fiscal 
year. 

(2) The term "common procurement weapon 
system" means a weapon system for which 
two or more of the Army, Navy, Air Force, and 
Marine Corps request procurement funds in a 
defense budget. 

(Added Pub. L. 100-370, § 1(d)(3)(A), July 19, 1988, 
102 Stat. 843; amended Pub. L. 104-106, div. A, 
title XV, §1503(a)(20), Feb. 10, 1996, 110 Stat. 512.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-500, § 101(c) [title X, 
§955], Oct. 18, 1986, 100 Stat. 1783-82, 1783-173, and Pub. 
L. 99-591, §101(c) [title X, §955], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-173; Pub. L. 99-661, div. A, title IX, for- 
merly title IV, §955, Nov. 14, 1986, 100 Stat. 3953, renum- 
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bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273. 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "Under 
Secretary of Defense (Comptroller)" for "Comptroller 
of the Department of Defense". 

§2218. National Defense Sealift Fund 

(a) Establishment. — There is established in 
the Treasury of the United States a fund to be 
known as the "National Defense Sealift Fund". 

(b) Administration of Fund. — The Secretary 
of Defense shall administer the Fund consistent 
with the provisions of this section. 

(c) Fund Purposes. — (1) Funds in the National 
Defense Sealift Fund shall be available for obli- 
gation and expenditure only for the following 
purposes: 

(A) Construction (including design of ves- 
sels), purchase, alteration, and conversion of 
Department of Defense sealift vessels. 

(B) Operation, maintenance, and lease or 
charter of Department of Defense vessels for 
national defense purposes. 

(C) Installation and maintenance of defense 
features for national defense purposes on pri- 
vately owned and operated vessels that are 
constructed in the United States and docu- 
mented under the laws of the United States. 

(D) Research and development relating to 
national defense sealift. 

(E) Expenses for maintaining the National 
Defense Reserve Fleet under section 11 of the 
Merchant Ship Sales Act of 1946 (50 U.S.C. 
App. 1744), and for the costs of acquisition of 
vessels for, and alteration and conversion of 
vessels in (or to be placed in), the fleet, but 
only for vessels built in United States ship- 
yards. 

(2) Funds in the National Defense Sealift Fund 
may be obligated or expended only in amounts 
authorized by law. 

(3) Funds obligated and expended for a purpose 
set forth in subparagraph (B) or (D) of paragraph 
(1) may be derived only from funds deposited in 
the National Defense Sealift Fund pursuant to 
subsection (d)(1). 

(d) Deposits. — There shall be deposited in the 
Fund the following: 

(1) All funds appropriated to the Department 
of Defense for — 

(A) construction (including design of ves- 
sels), purchase, alteration, and conversion of 
national defense sealift vessels; 

(B) operations, maintenance, and lease or 
charter of national defense sealift vessels; 

(C) installation and maintenance of de- 
fense features for national defense purposes 
on privately owned and operated vessels; and 

(D) research and development relating to 
national defense sealift. 

(2) All receipts from the disposition of na- 
tional defense sealift vessels, excluding re- 
ceipts from the sale, exchange, or scrapping of 
National Defense Reserve Fleet vessels under 
sections 57101-57104 and chapter 573 of title 46. 

(3) All receipts from the charter of vessels 
under section 1424(c) of the National Defense 
Authorization Act for Fiscal Year 1991 (10 
U.S.C. 7291 note). 



(e) Acceptance of Support. — (1) The Sec- 
retary of Defense may accept from any person, 
foreign government, or international organiza- 
tion any contribution of money, personal prop- 
erty (excluding vessels), or assistance in kind 
for support of the sealift functions of the De- 
partment of Defense. 

(2) Any contribution of property accepted 
under paragraph (1) may be retained and used by 
the Department of Defense or disposed of in ac- 
cordance with procedures prescribed by the Sec- 
retary of Defense. 

(3) The Secretary of Defense shall deposit in 
the Fund money and receipts from the disposi- 
tion of any property accepted under paragraph 
(1). 

(f) Limitations. — (1) A vessel built in a foreign 
ship yard may not be purchased with funds in 
the National Defense Sealift Fund pursuant to 
subsection (c)(1), unless specifically authorized 
by law. 

(2) Construction, alteration, or conversion of 
vessels with funds in the National Defense Sea- 
lift Fund pursuant to subsection (c)(1) shall be 
conducted in United States ship yards and shall 
be subject to section 1424(b) of Public Law 
101-510 (104 Stat. 1683). 

(g) Expiration of Funds After 5 Years.— No 
part of an appropriation that is deposited in the 
National Defense Sealift Fund pursuant to sub- 
section (d)(1) shall remain available for obliga- 
tion more than five years after the end of fiscal 
year for which appropriated except to the extent 
specifically provided by law. 

(h) Budget Requests.— Budget requests sub- 
mitted to Congress for the National Defense 
Sealift Fund shall separately identify — 

(1) the amount requested for programs, 
projects, and activities for construction (in- 
cluding design of vessels), purchase, alter- 
ation, and conversion of national defense sea- 
lift vessels; 

(2) the amount requested for programs, 
projects, and activities for operation, mainte- 
nance, and lease or charter of national defense 
sealift vessels; 

(3) the amount requested for programs, 
projects, and activities for installation and 
maintenance of defense features for national 
defense purposes on privately owned and oper- 
ated vessels that are constructed in the United 
States and documented under the laws of the 
United States; and 

(4) the amount requested for programs, 
projects, and activities for research and devel- 
opment relating to national defense sealift. 

(i) Title or Management of Vessels.— Noth- 
ing in this section (other than subsection 
(c)(1)(E)) shall be construed to affect or modify 
title to, management of, or funding responsibil- 
ities for, any vessel of the National Defense Re- 
serve Fleet, or assigned to the Ready Reserve 
Force component of the National Defense Re- 
serve Fleet, as established by section 11 of the 
Merchant Ship Sales Act of 1946 (50 U.S.C. App. 
1744). 

(j) Contracts for Incorporation of Defense 
Features in Commercial Vessels.— (1) The 
head of an agency may enter into a contract 
with a company submitting an offer for that 
company to install and maintain defense fea- 
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tures for national defense purposes in one or 
more commercial vessels owned or controlled by 
that company in accordance with the purpose 
for which funds in the National Defense Sealift 
Fund are available under subsection (c)(1)(C). 
The head of the agency may enter into such a 
contract only after the head of the agency 
makes a determination of the economic sound- 
ness of the offer. As consideration for a contract 
with the head of an agency under this sub- 
section, the company entering into the contract 
shall agree with the Secretary of Defense to 
make any vessel covered by the contract avail- 
able to the Secretary, fully crewed and ready for 
sea, at any time at any port determined by the 
Secretary, and for whatever duration the Sec- 
retary determines necessary. 

(2) The head of an agency may make advance 
payments to the contractor under a contract 
under paragraph (1) in a lump sum, in annual 
payments, or in a combination thereof for costs 
associated with the installation and mainte- 
nance of the defense features on a vessel covered 
by the contract, as follows: 

(A) The costs to build, procure, and install a 
defense feature in the vessel. 

(B) The costs to periodically maintain and 
test any defense feature on the vessel. 

(C) Any increased costs of operation or any 
loss of revenue attributable to the installation 
or maintenance of any defense feature on the 
vessel. 

(D) Any additional costs associated with the 
terms and conditions of the contract. 

(E) Payments of such sums as the Govern- 
ment would otherwise expend, if the vessel 
were placed in the Ready Reserve Fleet, for 
maintaining the vessel in the status des- 
ignated as "ROS-4 status" in the Ready Re- 
serve Fleet for 25 years. 

(3) For any contract under paragraph (1) under 
which the United States makes advance pay- 
ments under paragraph (2) for the costs associ- 
ated with installation or maintenance of any de- 
fense feature on a commercial vessel, the con- 
tractor shall provide to the United States such 
security interests in the vessel, by way of a pre- 
ferred mortgage under section 31322 of title 46 or 
otherwise, as the head of the agency may pre- 
scribe in order to adequately protect the United 
States against loss for the total amount of those 
costs. 

(4) Each contract entered into under this sub- 
section shall — 

(A) set forth terms and conditions under 
which, so long as a vessel covered by the con- 
tract is owned or controlled by the contractor, 
the contractor is to operate the vessel for the 
Department of Defense notwithstanding any 
other contract or commitment of that con- 
tractor; and 

(B) provide that the contractor operating 
the vessel for the Department of Defense shall 
be paid for that operation at fair and reason- 
able rates. 

(5) The head of an agency may not delegate 
authority under this subsection to any officer or 
employee in a position below the level of head of 
a procuring activity. 

(6) The head of an agency may not enter into 
a contract under paragraph (1) that would pro- 



vide for payments to the contractor as author- 
ized in paragraph (2)(E) until notice of the pro- 
posed contract is submitted to the congressional 
defense committees and a period of 90 days has 
elapsed. 

(k) Definitions. — In this section: 

(1) The term "Fund" means the National De- 
fense Sealift Fund established by subsection 
(a). 

(2) The term "Department of Defense sealift 
vessel" means any ship owned, operated, con- 
trolled, or chartered by the Department of De- 
fense that is any of the following: 

(A) A fast sealift ship, including any vessel 
in the Fast Sealift Program established 
under section 1424 of Public Law 101-510 (104 
Stat. 1683). 

(B) Any other auxiliary vessel that was 
procured or chartered with specific author- 
ization in law for the vessel, or class of ves- 
sels, to be funded in the National Defense 
Sealift Fund. 

(3) The term "national defense sealift ves- 
sel" means — 

(A) a Department of Defense sealift vessel; 
and 

(B) a national defense reserve fleet vessel, 
including a vessel in the Ready Reserve 
Force maintained under section 11 of the 
Merchant Ship Sales Act of 1946 (50 U.S.C. 
App. 1744). 

(4) The term "head of an agency" has the 
meaning given that term in section 2302(1) of 
this title. 

(Added Pub. L. 102-484, div. A, title X, 
§ 1024(a)(1), Oct. 23, 1992, 106 Stat. 2486; amended 
Pub. L. 102-396, title V, Oct. 6, 1992, 106 Stat. 
1896; Pub. L. 104-106, div. A, title X, § 1014(a), 
title XV, §1502(a)(15), Feb. 10, 1996, 110 Stat. 423, 
503; Pub. L. 106-65, div. A, title X, §§ 1014(b), 1015, 
1067(1), Oct. 5, 1999, 113 Stat. 742, 743, 774; Pub. L. 
106-398, §1 [[div. A], title X, §1011], Oct. 30, 2000, 
114 Stat. 1654, 1654A-251; Pub. L. 107-107, div. A, 
title X, § 1048(e)(9), Dec. 28, 2001, 115 Stat. 1228; 
Pub. L. 108-136, div. A, title X, § 1043(b)(9), Nov. 
24, 2003, 117 Stat. 1611; Pub. L. 109-163, div. A, 
title X, § 1018(d), Jan. 6, 2006, 119 Stat. 3426; Pub. 
L. 109-304, § 17(a)(2), Oct. 6, 2006, 120 Stat. 1706; 
Pub. L. 110-417, [div. A], title XIV, §1407, Oct. 14, 
2008, 122 Stat. 4647.) 

References in Text 

Section 1424 of Public Law 101-510, referred to in sub- 
sees. (d)(3), (f)(2), and (k)(2)(A), is section 1424 of the Na- 
tional Defense Authorization Act for Fiscal Year 1991, 
which is set out as a note under section 7291 of this 
title. 

Codification 

Pub. L. 102-396, title V, Oct. 6, 1992, 106 Stat. 1896, pro- 
vided that section 1024 of the National Defense Author- 
ization Act for Fiscal Year 1993 [H.R. 5006, Pub. L. 
102-484], as it passed the Senate on Oct. 3, 1992, shall be 
amended in subsection 2218(c)(2) proposed for inclusion 
in this chapter by deleting 1 all after "expended only" 
down to and including "appropriations Act" and insert- 
ing in lieu thereof "in amounts authorized by law". It 
further provided that for purposes of that amendment, 
Pub. L. 102-396 shall be treated as having been enacted 
after Pub. L. 102-484, regardless of the actual dates of 
enactment. The date of Oct. 3, 1992, referred to as the 
date the Senate passed the National Defense Authoriza- 
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tion Act for Fiscal Year 1993, apparently is based on an 
order adopted by the Senate on Oct. 3, 1992 [Cong. Rec, 
vol. 138, p. 30919] providing that when the conference re- 
port on the National Defense Authorization Act for Fis- 
cal Year 1993 was received by the Senate from the 
House of Representatives it would be deemed to have 
been agreed to. On Oct. 5, 1992, the Senate received the 
conference report from the House, and it was consid- 
ered adopted pursuant to that order [Cong. Rec, vol. 
138, p. 31565]. 

Amendments 

2008— Subsecs. (j), (k). Pub. L. 110-417, §1407(1), redes- 
ignated subsecs. (k) and (I) as (j) and (k), respectively, 
and struck out heading and text of former subsec. (j). 
Text read as follows: "Upon a determination by the 
Secretary of Defense that such action serves the na- 
tional defense interest and after consultation with the 
congressional defense committees, the Secretary may 
use funds available for obligation or expenditure for a 
purpose specified under subsection (c)(1)(A), (B), (C), 
and (D) for any purpose under subsection (c)(1)." 

Subsec. (k)(2)(B) to (I). Pub. L. 110-417, §1407(2), added 
subpar. (B) and struck out former subpars. (B) to (I) 
which read as follows: 

"(B) A maritime prepositioning ship. 

"(C) An afloat prepositioning ship. 

"(D) An aviation maintenance support ship. 

"(E) A hospital ship. 

"(F) A strategic sealift ship. 

"(G) A combat logistics force ship. 

"(H) A maritime prepositioned ship. 

"(I) Any other auxiliary support vessel." 

Subsec. (I). Pub. L. 110-417, §1407(1), redesignated sub- 
sec. (!) as (k). 

2006— Subsec. (d)(2). Pub. L. 109-304 substituted "sec- 
tions 57101-57104 and chapter 573 of title 46" for "sec- 
tions 508 and 510 of the Merchant Marine Act of 1936 (46 
U.S.C. App. 1158, 1160), shall be deposited in the Fund". 

Subsec. (f)(1). Pub. L. 109-163 substituted "A vessel 
built in a foreign ship yard may not be" for "Not more 
than a total of five vessels built in foreign ship yards 
may be" and inserted ", unless specifically authorized 
by law" before period at end. 

2003— Subsec. (0(4), (5). Pub. L. 108-136 redesignated 
par. (5) as (4) and struck out former par. (4) which read 
as follows: "The term 'congressional defense commit- 
tees' means — 

"(A) the Committee on Armed Services and the 

Committee on Appropriations of the Senate; and 
"(B) the Committee on Armed Services and the 

Committee on Appropriations of the House of Rep- 

2001— Subsec. (d)(1). Pub. L. 107-107 struck out "for 
fiscal years after fiscal year 1993" after "Department of 
Defense" in introductory provisions. 

2000— Subsec. (k)(l). Pub. L. 106-398, §1 [[div. A], title 
X, §1011(1)], inserted at end "As consideration for a 
contract with the head of an agency under this sub- 
section, the company entering into the contract shall 
agree with the Secretary of Defense to make any vessel 
covered by the contract available to the Secretary, 
fully crewed and ready for sea, at any time at any port 
determined by the Secretary, and for whatever dura- 
tion the Secretary determines necessary." 

Subsec. (k)(2)(E). Pub. L. 106-398, §1 [[div. A], title X, 
§1011(2)], added subpar. (B). 

Subsec. (k)(6). Pub. L. 106-398, §1 [[div. A], title X, 
§1011(3)], added par. (6). 

1999— Subsec. (k). Pub. L. 106-65, § 1015(a)(2), added 
subsec. (k). Former subsec. (k) redesignated (I). 

Subsec. (k)(2). Pub. L. 106-65, § 1014(b), substituted 
"that is any of the following:" for "that is — " in intro- 
ductory provisions, substituted "A" for "a" and a pe- 
riod for the semicolon in subpars. (A) and (B), "An" for 
"an" and a period for the semicolon in subpar. (C), 
"An" for "an" and a period for "; or" in subpar. (D), 
and "A" for "a" in subpar. (E), and added subpars. (F) 
to (I). 

Subsec. (!). Pub. L. 106-65, § 1015(a)(1), redesignated 
subsec. (k) as (!). 



Subsec. (!)(4)(B). Pub. L. 106-65, §1067(1), substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

Subsec. (0(5). Pub. L. 106-65, § 1015(b), added par. (5). 

1996— Subsec. (c)(1). Pub. L. 104-106, § 1014(a)(1)(A), 
substituted "only for the following purposes:" for 
"only for — ". 

Subsec. (c)(1)(A). Pub. L. 104-106, § 1014(a)(1)(B), (C), 
substituted "Construction" for "construction" and 
''vssssls " for ' 'vssssls" ' ' 

Subsec. (c)(1)(B). Pub. L. 104-106, § 1014(a)(1)(B), (C), 
substituted "Operation" for "operation" and "pur- 
poses." for "purposes;". 

Subsec. (c)(1)(C). Pub. L. 104-106, § 1014(a)(1)(B), (D), 
substituted "Installation" for "installation" and 
"States." for "States; and". 

Subsec. (c)(1)(D). Pub. L. 104-106, § 1014(a)(1)(B), sub- 
stituted "Research" for "research". 

Subsec. (c)(1)(E). Pub. L. 104-106, § 1014(a)(1)(E), added 
subpar. (E). 

Subsec. (i). Pub. L. 104-106, § 1014(a)(2), inserted 
"(other than subsection (c)(1)(E))" after "Nothing in 
this section". 

Subsec. (j). Pub. L. 104-106, § 1502(a)(15)(A), sub- 
stituted "the congressional defense committees" for 
"the Committees on Armed Services and on Appropria- 
tions of the Senate and the House of Representatives". 

Subsec. (k)(4). Pub. L. 104-106, §1502(a)(15)(B), added 
par. (4). 

1992— Subsec. (c)(2). Pub. L. 102-396 substituted "in 
amounts authorized by law" for "for programs, 
projects, and activities and only in amounts authorized 
in, or otherwise permitted under, an Act other than an 
appropriations Act". See Codification note above. 

[§2219. Renumbered § 2491c] 

§2220. Performance based management: acquisi- 
tion programs 

(a) Establishment of Goals. — The Secretary 
of Defense shall approve or define the cost, per- 
formance, and schedule goals for major defense 
acquisition programs of the Department of De- 
fense and for each phase of the acquisition cycle 
of such programs. 

(b) Evaluation of Cost Goals. — The Under 
Secretary of Defense (Comptroller) shall evalu- 
ate the cost goals proposed for each major de- 
fense acquisition program of the Department. 

(Added Pub. L. 103-355, title V, § 5001(a)(1), Oct. 
13, 1994, 108 Stat. 3349; amended Pub. L. 104-106, 
div. A, title XV, § 1503(a)(20), div. D, title XLIII, 
§ 4321(b)(1), Feb. 10, 1996, 110 Stat. 512, 671; Pub. 
L. 105-85, div. A, title VIII, § 841(a), Nov. 18, 1997, 
111 Stat. 1843; Pub. L. 107-314, div. A, title X, 
§ 1041(a)(8), Dec. 2, 2002, 116 Stat. 2645.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-314, § 1041(a)(8)(B), (C), 
struck out par. (1) designation and redesignated par. (2) 
as subsec. (b). 

Subsec. (b). Pub. L. 107-314, § 1041(a)(8)(A), (C), redes- 
ignated subsec. (a)(2) as (b) and struck out heading and 
text of former subsec. (b). Text read as follows: "The 
Secretary of Defense shall include in the annual report 
submitted to Congress pursuant to section 113(c) of this 
title an assessment of whether major acquisition pro- 
grams of the Department of Defense are achieving, on 
average, 90 percent of cost, performance, and schedule 
goals established pursuant to subsection (a) and wheth- 
er the average period for converting emerging tech- 
nology into operational capability has decreased by 50 
percent or more from the average period required for 
such conversion as of October 13, 1994. The Secretary 
shall use data from existing management systems in 
making the assessment." 
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Subsec. (c). Pub. L. 107-314, § 1041(a)(8)(A), struck out 
heading and text of subsec. (c). Text read as follows: 
"Whenever the Secretary of Defense, in the assessment 
required by subsection (b), determines that major de- 
fense acquisition programs of the Department of De- 
fense are not achieving, on average, 90 percent of cost, 
performance, and schedule goals established pursuant 
to subsection (a), the Secretary shall ensure that there 
is a timely review of major defense acquisition pro- 
grams and other programs as appropriate. In conduct- 
ing the review, the Secretary shall — 

"(1) determine whether there is a continuing need 

for programs that are significantly behind schedule, 

over budget, or not in compliance with performance 

or capability requirements; and 
"(2) identify suitable actions to be taken, including 

termination, with respect to such programs." 

1997— Subsec. (b). Pub. L. 105-85 substituted "whether 
major acquisition programs" for "whether major and 
nonmajor acquisition programs". 

1996— Subsec. (a)(2). Pub. L. 104-106, § 1503(a)(20), sub- 
stituted "Under Secretary of Defense (Comptroller)" 
for "Comptroller of the Department of Defense". 

Subsec. (b). Pub. L. 104-106, § 4321(b)(1), substituted 
"October 13, 1994" for "the date of the enactment of the 
Federal Acquisition Streamlining Act of 1994". 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
section 4321(b)(1) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

Pilot Programs for Testing Program Manager 
Performance of Product Support Oversight Re- 
sponsibilities for Life Cycle of Acquisition Pro- 
grams 

Pub. L. 105-261, div. A, title VIII, §816, Oct. 17, 1998, 
112 Stat. 2088, provided that: 

"(a) Designation of Pilot Programs. — The Sec- 
retary of Defense, acting through the Secretaries of the 
military departments, shall designate 10 acquisition 
programs of the military departments as pilot pro- 
grams on program manager responsibility for product 
support. 

"(b) Responsibilities of Program Managers. — The 
program manager for each acquisition program des- 
ignated as a pilot program under this section shall have 
the responsibility for ensuring that the product support 
functions for the program are properly carried out over 
the entire life cycle of the program. 

"(c) Report. — Not later than February 1, 1999, the 
Secretary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of Senate and House of Representa- 
tives] a report on the pilot programs. The report shall 
contain the following: 

"(1) A description of the acquisition programs des- 
ignated as pilot programs under subsection (a). 

"(2) For each such acquisition program, the specific 
management actions taken to ensure that the pro- 
gram manager has the responsibility for oversight of 
the performance of the product support functions. 

"(3) Any proposed change to law, policy, regulation, 
or organization that the Secretary considers desir- 
able, and determines feasible to implement, for en- 
suring that the program managers are fully respon- 
sible under the pilot programs for the performance of 
all such responsibilities." 

Enhanced System of Performance Incentives 

Pub. L. 103-355, title V, §5001(b), Oct. 13, 1994, 108 Stat. 
3350, provided that: "Within one year after the date of 
the enactment of this Act [Oct. 13, 1994], the Secretary 
of Defense shall review the incentives and personnel ac- 
tions available to the Secretary of Defense for encour- 
aging excellence in the management of defense acquisi- 
tion programs and provide an enhanced system of in- 
centives to facilitate the achievement of goals ap- 



proved or defined pursuant to section 2220(a) of title 10, 
United States Code. The enhanced system of incentives 
shall, to the maximum extent consistent with applica- 
ble law — 

"(1) relate pay to performance (including the extent 
to which the performance of personnel in such pro- 
grams contributes to achieving the cost goals, per- 
formance goals, and schedule goals established for ac- 
quisition programs of the Department of Defense pur- 
suant to section 2220(a) of title 10, as added by sub- 
section (a)); and 

"(2) provide for consideration, in personnel evalua- 
tions and promotion decisions, of the extent to which 
the performance of personnel in such programs con- 
tributes to achieving the cost goals, performance 
goals, and schedule goals established for acquisition 
programs of the Department of Defense pursuant to 
section 2220(a) of title 10, United States Code, as 
added by subsection (a)." 

Recommended Legislation 

Pub. L. 103-355, title V, § 5001(c), Oct. 13, 1994, 108 Stat. 
3350, directed the Secretary of Defense, not later than 
one year after Oct 13, 1994, to submit to Congress any 
recommended legislation that the Secretary considered 
necessary to carry out this section and otherwise to fa- 
cilitate and enhance management of Department of De- 
fense acquisition programs on the basis of performance. 

[§ 2221. Repealed. Pub. L. 105-261, div. A, title IX, 
§ 906(f)(1), Oct. 17, 1998, 112 Stat. 2096] 

Section, added Pub. L. 104-106, div. A, title IX, 
§ 914(a)(1), Feb. 10, 1996, 110 Stat. 412; amended Pub. L. 
104-201, div. A, title X, § 1008(a), Sept. 23, 1996, 110 Stat. 
2633; Pub. L. 105-85, div. A, title X, § 1006(a), Nov. 18, 
1997, 111 Stat. 1869; Pub. L. 105-261, div. A, title X, 
§ 1069(b)(2), Oct. 17, 1998, 112 Stat. 2136, related to Fisher 
House trust funds. See section 2493 of this title. 

Effective Date of Repeal 

Repeal effective 90 days after Oct. 17, 1998, see section 
906(f)(3) of Pub. L. 105-261, set out as an Effective Date 
of 1998 Amendment note under section 1321 of Title 31, 
Money and Finance. 

§2222. Defense business systems: architecture, 
accountability, and modernization 

(a) Conditions for Obligation of Funds for 
Covered Defense Business System Pro- 
grams. — Funds available to the Department of 
Defense, whether appropriated or non-appro- 
priated, may not be obligated for a defense busi- 
ness system program that will have a total cost 
in excess of $1,000,000 over the period of the cur- 
rent future-years defense program submitted to 
Congress under section 221 of this title unless — 
(1) the appropriate pre-certification author- 
ity for the covered defense business system 
program has determined that — 

(A) the defense business system program is 
in compliance with the enterprise architec- 
ture developed under subsection (c) and ap- 
propriate business process re-engineering ef- 
forts have been undertaken to ensure that — 

(i) the business process supported by the 
defense business system program is or will 
be as streamlined and efficient as prac- 
ticable; and 

(ii) the need to tailor commercial-off- 
the-shelf systems to meet unique require- 
ments or incorporate unique requirements 
or incorporate unique interfaces has been 
eliminated or reduced to the maximum ex- 
tent practicable; 
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(B) the defense business system program is 
necessary to achieve a critical national se- 
curity capability or address a critical re- 
quirement in an area such as safety or secu- 
rity; or 

(C) the defense business system program is 
necessary to prevent a significant adverse 
effect on a project that is needed to achieve 
an essential capability, taking into consider- 
ation the alternative solutions for prevent- 
ing such adverse effect; 

(2) the covered defense business system pro- 
gram has been reviewed and certified by the 
investment review board established under 
subsection (g); and 

(3) the certification of the investment review 
board under paragraph (2) has been approved 
by the Defense Business Systems Management 
Committee established by section 186 of this 
title. 

(b) Obligation of Funds in Violation of Re- 
quirements. — The obligation of Department of 
Defense funds for a covered defense business sys- 
tem program that has not been certified and ap- 
proved in accordance with subsection (a) is a 
violation of section 1341(a)(1)(A) of title 31. 

(c) Enterprise Architecture for Defense 
Business Systems. — (1) The Secretary of De- 
fense, acting through the Defense Business Sys- 
tems Management Committee, shall develop — 

(A) an enterprise architecture, known as the 
defense business enterprise architecture, to 
cover all defense business systems, and the 
functions and activities supported by defense 
business systems, which shall be sufficiently 
defined to effectively guide, constrain, and 
permit implementation of interoperable de- 
fense business system solutions and consistent 
with the policies and procedures established 
by the Director of the Office of Management 
and Budget; and 

(B) a transition plan for implementing the 
defense business enterprise architecture. 

(2) The Secretary of Defense shall delegate re- 
sponsibility and accountability for the defense 
business enterprise architecture content, includ- 
ing unambiguous definitions of functional proc- 
esses, business rules, and standards, as follows: 

(A) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall be 
responsible and accountable for the content of 
those portions of the defense business enter- 
prise architecture that support acquisition, lo- 
gistics, installations, environment, or safety 
and occupational health activities of the De- 
partment of Defense. 

(B) The Under Secretary of Defense (Comp- 
troller) shall be responsible and accountable 
for the content of those portions of the defense 
business enterprise architecture that support 
financial management activities or strategic 
planning and budgeting activities of the De- 
partment of Defense. 

(C) The Under Secretary of Defense for Per- 
sonnel and Readiness shall be responsible and 
accountable for the content of those portions 
of the defense business enterprise architecture 
that support human resource management ac- 
tivities of the Department of Defense. 

(D) The Chief Information Officer of the De- 
partment of Defense shall be responsible and 



accountable for the content of those portions 
of the defense business enterprise architecture 
that support information technology infra- 
structure or information assurance activities 
of the Department of Defense. 

(E) The Deputy Chief Management Officer of 
the Department of Defense shall be responsible 
and accountable for developing and maintain- 
ing the defense business enterprise architec- 
ture as well as integrating business operations 
covered by subparagraphs (A) through (D). 

(d) Composition of Enterprise Architec- 
ture. — The defense business enterprise architec- 
ture developed under subsection (c)(1)(A) shall 
include the following: 

(1) An information infrastructure that, at a 
minimum, would enable the Department of 
Defense to — 

(A) comply with all applicable law, includ- 
ing Federal accounting, financial manage- 
ment, and reporting requirements; 

(B) routinely produce timely, accurate, 
and reliable business and financial informa- 
tion for management purposes; 

(C) integrate budget, accounting, and pro- 
gram information and systems; and 

(D) provide for the systematic measure- 
ment of performance, including the ability 
to produce timely, relevant, and reliable 
cost information. 

(2) Policies, procedures, data standards, per- 
formance measures, and system interface re- 
quirements that are to apply uniformly 
throughout the Department of Defense. 

(3) A target defense business systems com- 
puting environment, compliant with the de- 
fense business enterprise architecture, for 
each of the major business processes con- 
ducted by the Department of Defense, as de- 
termined by the Chief Management Officer of 
the Department of Defense. 

(e) Composition of Transition Plan.— The 
transition plan developed under subsection 
(c)(1)(B) shall include the following: 

(1) A listing of the new systems that are ex- 
pected to be needed to complete the defense 
business enterprise architecture, along with 
each system's time-phased milestones, per- 
formance measures, financial resource needs, 
and risks or challenges to integration into the 
business enterprise architecture. 

(2) A listing of the defense business systems 
existing as of September 30, 2011 (known as 
"legacy systems") that will not be part of the 
defense business enterprise architecture, to- 
gether with the schedule for terminating those 
legacy systems that provides for reducing the 
use of those legacy systems in phases. 

(3) A listing of the legacy systems (referred 
to in subparagraph (B)) that will be a part of 
the target defense business systems computing 
environment described in subsection (d)(3), to- 
gether with a strategy for making the modi- 
fications to those systems that will be needed 
to ensure that such systems comply with the 
defense business enterprise architecture, in- 
cluding time-phased milestones, performance 
measures, and financial resource needs. 

(f) Designation of Appropriate Pre-certifi- 
cation Authorities and Senior Officials.— (1) 
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For purposes of subsections (a) and (g), the ap- 
propriate pre-certification authority for a de- 
fense business system program is as follows: 

(A) In the case of an Army program, the 
Chief Management Officer of the Army. 

(B) In the case of a Navy program, the Chief 
Management Officer of the Navy. 

(C) In the case of an Air Force program, the 
Chief Management Officer of the Air Force. 

(D) In the case of a program of a Defense 
Agency, the Director, or equivalent, of such 
Defense Agency, unless otherwise approved by 
the Deputy Chief Management Officer of the 
Department of Defense. 

(E) In the case of a program that will sup- 
port the business processes of more than one 
military department or Defense Agency, an 
appropriate pre-certification authority des- 
ignated by the Deputy Chief Management Offi- 
cer of the Department of Defense. 

(2) For purposes of subsection (g), the appro- 
priate senior official of the Department of De- 
fense for the functions and activities supported 
by a covered defense business system is as fol- 
lows: 

(A) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics, in the 
case of any defense business system the pri- 
mary purpose of which is to support acquisi- 
tion, logistics, installations, environment, or 
safety and occupational health activities of 
the Department of Defense. 

(B) The Under Secretary of Defense (Comp- 
troller), in the case of any defense business 
system the primary purpose of which is to sup- 
port financial management activities or stra- 
tegic planning and budgeting activities of the 
Department of Defense. 

(C) The Under Secretary of Defense for Per- 
sonnel and Readiness, in the case of any de- 
fense business system the primary purpose of 
which is to support human resource manage- 
ment activities of the Department of Defense. 

(D) The Chief Information Officer of the De- 
partment of Defense, in the case of any de- 
fense business system the primary purpose of 
which is to support information technology in- 
frastructure or information assurance activi- 
ties of the Department of Defense. 

(E) The Deputy Chief Management Officer of 
the Department of Defense, in the case of any 
defense business system the primary purpose 
of which is to support any activity of the De- 
partment of Defense not covered by subpara- 
graphs (A) through (D). 

(g) Defense Business System Investment Re- 
view. — (1) The Secretary of Defense shall require 
the Deputy Chief Management Officer of the De- 
partment of Defense, not later than March 15, 
2012, to establish an investment review board 
and investment management process, consistent 
with section 11312 of title 40, to review and cer- 
tify the planning, design, acquisition, develop- 
ment, deployment, operation, maintenance, 
modernization, and project cost benefits and 
risks of covered defense business systems pro- 
grams. The investment review board and invest- 
ment management process so established shall 
specifically address the requirements of sub- 
section (a). 



(2) The review of defense business systems pro- 
grams under the investment management proc- 
ess shall include the following: 

(A) Review and approval by an investment 
review board of each covered defense business 
system program before the obligation of funds 
on the system in accordance with the require- 
ments of subsection (a). 

(B) Periodic review, but not less than annu- 
ally, of all covered defense business system 
programs, grouped in portfolios of defense 
business systems. 

(C) Representation on each investment re- 
view board by appropriate officials from 
among the Office of the Secretary of Defense, 
the armed forces, the combatant commands, 
the Joint Chiefs of Staff, and the Defense 
Agencies, including representation from each 
of the following: 

(i) The appropriate pre-certification au- 
thority for the defense business system 
under review. 

(ii) The appropriate senior official of the 
Department of Defense for the functions and 
activities supported by the defense business 
system under review. 

(iii) The Chief Information Officer of the 
Department of Defense. 

(D) Use of threshold criteria to ensure an ap- 
propriate level of review within the Depart- 
ment of Defense of, and accountability for, de- 
fense business system programs depending on 
scope, complexity, and cost. 

(E) Use of procedures for making certifi- 
cations in accordance with the requirements 
of subsection (a). 

(F) Use of procedures for ensuring consist- 
ency with the guidance issued by the Sec- 
retary of Defense and the Defense Business 
Systems Management Committee, as required 
by section 186(c) of this title, and incorpora- 
tion of common decision criteria, including 
standards, requirements, and priorities that 
result in the integration of defense business 
systems. 

(h) Budget Information. — In the materials 
that the Secretary submits to Congress in sup- 
port of the budget submitted to Congress under 
section 1105 of title 31 for fiscal year 2006 and fis- 
cal years thereafter, the Secretary of Defense 
shall include the following information: 

(1) Identification of each defense business 
system program for which funding is proposed 
in that budget. 

(2) Identification of all funds, by appropria- 
tion, proposed in that budget for each such 
program, including — 

(A) funds for current services (to operate 
and maintain the system covered by such 
program); and 

(B) funds for business systems moderniza- 
tion, identified for each specific appropria- 
tion. 

(3) For each such program, identification of 
the appropriate pre-certification authority 
and senior official of the Department of De- 
fense designated under subsection (f). 

(4) For each such program, a description of 
each approval made under subsection (a)(3) 
with regard to such program. 
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(i) Congressional Reports. — Not later than 
March. 15 of each year from 2012 through 2016, 
the Secretary of Defense shall submit to the 
congressional defense committees a report on 
Department of Defense compliance with the re- 
quirements of this section. Each report shall — 

(1) describe actions taken and planned for 
meeting the requirements of subsection (a), in- 
cluding — 

(A) specific milestones and actual perform- 
ance against specified performance meas- 
ures, and any revision of such milestones 
and performance measures; and 

(B) specific actions on the defense business 
system programs submitted for certification 
under such subsection; 

(2) identify the number of defense business 
system programs so certified; 

(3) identify any covered defense business sys- 
tem program during the preceding fiscal year 
that was not approved under subsection (a), 
and the reasons for the lack of approval; 

(4) discuss specific improvements in business 
operations and cost savings resulting from 
successful defense business systems programs; 
and 

(5) include a copy of the most recent report 
of the Chief Management Officer of each mili- 
tary department on implementation of busi- 
ness transformation initiatives by such de- 
partment in accordance with section 908 of the 
Duncan Hunter National Defense Authoriza- 
tion Act for Fiscal Year 2009 (Public Law 
110-417; 122 Stat. 4569; 10 U.S.C. 2222 note). 

(j) Definitions. — In this section: 

(1) The term "defense business system" 
means an information system, other than a 
national security system, operated by, for, or 
on behalf of the Department of Defense, in- 
cluding financial systems, mixed systems, fi- 
nancial data feeder systems, and information 
technology and information assurance infra- 
structure, used to support business activities, 
such as acquisition, financial management, lo- 
gistics, strategic planning and budgeting, in- 
stallations and environment, and human re- 
source management. 

(2) The term "covered defense business sys- 
tem program" means any defense business sys- 
tem program that is expected to have a total 
cost in excess of $1,000,000 over the period of 
the current future-years defense program sub- 
mitted to Congress under section 221 of this 
title. 

(3) The term "enterprise architecture" has 
the meaning given that term in section 3601(4) 
of title 44. 

(4) The terms "information system" and "in- 
formation technology" have the meanings 
given those terms in section 11101 of title 40. 

(5) The term "national security system" has 
the meaning given that term in section 
3542(b)(2) of title 44. 

(Added Pub. L. 108-375, div. A, title III, 
§ 332(a)(1), Oct. 28, 2004, 118 Stat. 1851; amended 
Pub. L. 109-364, div. A, title IX, § 906(a), Oct. 17, 
2006, 120 Stat. 2354; Pub. L. 110-417, [div. A], title 
III, §351, Oct. 14, 2008, 122 Stat. 4425; Pub. L. 
111-84, div. A, title X, § 1072(a), Oct. 28, 2009, 123 
Stat. 2470; Pub. L. 111-383, div. A, title X, 



§1075(b)(29), Jan. 7, 2011, 124 Stat. 4370; Pub. L. 
112-81, div. A, title IX, §901, Dec. 31, 2011, 125 
Stat. 1527.) 

Prior Provisions 

A prior section 2222, added Pub. L. 105-85, div. A, title 
X, § 1008(a)(1), Nov. 18, 1997, 111 Stat. 1870; amended Pub. 
L. 107-107, div. A, title X, §1009(b)(l)-(3)(A), Dec. 28, 2001, 
115 Stat. 1208, 1209, required Secretary of Defense to 
submit to Congress an annual strategic plan for im- 
provement of financial management within Depart- 
ment of Defense and specified statements and matters 
to be included in the plan, prior to repeal by Pub. L. 
107-314, div. A, title X, § 1004(h)(1), Dec. 2, 2002, 116 Stat. 
2631. 

Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, section related to architecture, ac- 
countability, and modernization of defense business 
systems. 

Subsec. (a). Pub. L. 111-383 substituted "Funds" for 
"Effective October 1, 2005, funds". 

2009— Subsec. (a). Pub. L. 111-84, § 1072(a)(1)(A), (B), 
added par. (1) and redesignated former pars. (1) and (2) 
as (2) and (3), respectively. 

Subsec. (a)(2)(A). Pub. L. 111-84, § 1072(a)(1)(C), added 
subpar. (A) and struck out former subpar. (A), which 
read as follows: "is in compliance with the enterprise 
architecture developed under subsection (c);". 

Subsec. (a)(3). Pub. L. 111-84, § 1072(a)(1)(D), sub- 
stituted "the certification by the approval authority 
and the determination by the chief management officer 
are" for "the certification by the approval authority 
is". 

Subsec. (f). Pub. L. 111-84, § 1072(a)(2), designated ex- 
isting provisions as par. (1), redesignated former pars. 

(1) to (5) as subpars. (A) to (E), respectively, of par. (1), 
in subpar. (E) substituted "subparagraphs (A) through 
(D)" for "paragraphs (1) through (4)", and added par. 

(2) . 

2008— Subsec. (i). Pub. L. 110-417 substituted "2013" 
for "2009" in introductory provisions. 

2006— Subsec. (j)(6). Pub. L. 109-364 substituted "in 
section 3542(b)(2) of title 44" for "in section 2315 of this 
title". 

Review of Obligation and Expenditure Thresholds 

Pub. L. 111-383, div. A, title VIII, §882, Jan. 7, 2011, 124 
Stat. 4308, provided that: 

"(a) Process Review. — Not later than one year after 
the date of the enactment of this Act [Jan. 7, 2011], the 
Chief Management Officer of the Department of De- 
fense, in coordination with the Chief Management Offi- 
cer of each military department, the Director of the Of- 
fice of Performance Assessment and Root Cause Analy- 
sis, the Under Secretary of Defense (Comptroller), and 
the Comptrollers of the military departments, shall 
complete a comprehensive review of the use and value 
of obligation and expenditure benchmarks and propose 
new benchmarks or processes for tracking financial 
performance, including, as appropriate — 

"(1) increased reliance on individual obligation and 

expenditure plans for measuring program financial 

performance; 

"(2) mechanisms to improve funding stability and 
to increase the predictability of the release of fund- 
ing for obligation and expenditure; and 

"(3) streamlined mechanisms for a program man- 
ager to submit an appeal for funding changes and to 
have such appeal evaluated promptly. 
"(b) Training. — The Under Secretary of Defense for 
Acquisition, Technology, and Logistics and the Under 
Secretary of Defense (Comptroller) shall ensure that, 
as part of the training required for program managers 
and business managers, an emphasis is placed on obli- 
gating and expending appropriated funds in a manner 
that achieves the best value for the Government and 
that the purpose and limitations of obligation and ex- 
penditure benchmarks are made clear. 
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"(c) Report. — The Deputy Chief Management Officer 
of the Department of Defense shall include a report on 
the results of the review under this section in the next 
update of the strategic management plan transmitted 
to the Committees on Armed Services of the Senate 
and the House of Representatives under section 904(d) 
of the National Defense Authorization Act for Fiscal 
Year 2008 (Public Law 110-181; 122 Stat. 275; 10 U.S.C. 
note prec. 2201) after the completion of the review." 

Audit Readiness op Financial Statements op the 
Department op Defense 

Pub. L. 112-81, div. A, title X, §1003, Dec. 31, 2011, 125 
Stat. 1555, provided that: 
"(a) Planning Requirement. — 

"(1) In general. — The report to be issued pursuant 
to section 1003(b) of the National Defense Authoriza- 
tion Act for 2010 (Public Law 111-84; 123 Stat. 2440; 10 
U.S.C. 2222 note) and provided by not later than May 
15, 2012, shall include a plan, including interim objec- 
tives and a schedule of milestones for each military 
department and for the defense agencies, to support 
the goal established by the Secretary of Defense that 
the statement of budgetary resources is validated for 
audit by not later than September 30, 2014. Consistent 
with the requirements of such section, the plan shall 
include process and control improvements and busi- 
ness systems modernization efforts necessary for the 
Department of Defense to consistently prepare time- 
ly, reliable, and complete financial management in- 
formation. 

"(2) Semiannual updates. — The reports to be issued 
pursuant to such section after the report described in 
paragraph (1) shall update the plan required by such 
paragraph and explain how the Department has pro- 
gressed toward meeting the milestones established in 
the plan. 

"(b) Inclusion op Subordinate Activities for In- 
terim Milestones. — For each interim milestone estab- 
lished pursuant to section 881 of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011 
(Public Law 111-383; 124 Stat. 4306; 10 U.S.C. 2222 note), 
the Under Secretary of Defense (Comptroller), in con- 
sultation with the Deputy Chief Management Officer of 
the Department of Defense, the Secretaries of the mili- 
tary departments, and the heads of the defense agencies 
and defense field activities, shall include a detailed de- 
scription of the subordinate activities necessary to ac- 
complish each interim milestone, including — 

"(1) a justification of the time required for each ac- 
tivity; 

"(2) metrics identifying the progress made within 
each activity; and 

"(3) mitigating strategies for milestone timeframe 
slippages. 

"(c) Report Required. — 

"(1) In general. — The Secretary of Defense shall 
submit to Congress a report relating to the Financial 
Improvement and Audit Readiness Plan of the De- 
partment of Defense submitted in accordance with 
section 1003 of the National Defense Authorization 
Act for 2010 (Public Law 111-84; 123 Stat. 2440 [2439]; 10 
U.S.C. 2222 note) and section 881 of the Ike Skelton 
National Defense Authorization Act for Fiscal Year 
2011 (Public Law 111-383; 121 Stat. 4306; 10 U.S.C. 2222 
note). 

"(2) Matters covered. — The report shall include a 
corrective action plan for any identified weaknesses 
or deficiencies in the execution of the Financial Im- 
provement and Audit Readiness Plan. The corrective 
action plan shall — 

"(A) identify near- and long-term measures for re- 
solving any such weaknesses or deficiencies; 

"(B) assign responsibilities within the Depart- 
ment of Defense to implement such measures; 

"(C) specify implementation steps for such meas- 
ures; and 

"(D) provide timeframes for implementation of 
such measures." 
Pub. L. 111-383, div. A, title VIII, §881, Jan. 7, 2011, 124 
Stat. 4306, provided that: 



"(a) Interim Milestones. — 

"(1) Requirement. — Not later than 90 days after the 
date of the enactment of this Act [Jan. 7, 2011], the 
Under Secretary of Defense (Comptroller), in con- 
sultation with the Deputy Chief Management Officer 
of the Department of Defense, the secretaries of the 
military departments, and the heads of the defense 
agencies and defense field activities, shall establish 
interim milestones for achieving audit readiness of 
the financial statements of the Department of De- 
fense, consistent with the requirements of section 
1003 of the National Defense Authorization Act for 
Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2439; 10 
U.S.C. 2222 note). 

"(2) Matters included. — The interim milestones 
established pursuant to paragraph (1) shall include, 
at a minimum, for each military department and for 
the defense agencies and defense field activities — 

"(A) an interim milestone for achieving audit 
readiness for each major element of the statement 
of budgetary resources, including civilian pay, mili- 
tary pay, supply orders, contracts, and funds bal- 
ance with the Treasury; and 

"(B) an interim milestone for addressing the ex- 
istence and completeness of each major category of 
Department of Defense assets, including military 
equipment, real property, inventory, and operating 
material and supplies. 

"(3) Description in semiannual reports. — The 
Under Secretary shall describe each interim mile- 
stone established pursuant to paragraph (1) in the 
next semiannual report submitted pursuant to sec- 
tion 1003(b) of the National Defense Authorization 
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 
2439; 10 U.S.C. 2222 note). Bach subsequent semiannual 
report submitted pursuant to section 1003(b) shall ex- 
plain how the Department has progressed toward 
meeting such interim milestones. 
"(b) Valuation op Department op Defense As- 
sets. — 

"(1) Requirement. — Not later than 120 days after 
the date of the enactment of this Act, the Under Sec- 
retary of Defense (Comptroller) shall, in consultation 
with other appropriate Federal agencies and offi- 
cials — 

"(A) examine the costs and benefits of alternative 
approaches to the valuation of Department of De- 
fense assets; 

"(B) select an approach to such valuation that is 
consistent with principles of sound financial man- 
agement and the conservation of taxpayer re- 
sources; and 

"(C) begin the preparation of a business case 
analysis supporting the selected approach. 
"(2) The Under Secretary shall include information 
on the alternatives considered, the selected approach, 
and the business case analysis supporting that ap- 
proach in the next semiannual report submitted pur- 
suant to section 1003(b) of the National Defense Au- 
thorization Act for Fiscal Year 2010 (Public Law 
111-84; 123 Stat. 2439; 10 U.S.C. 2222 note). 
"(c) Remedial Actions Required. — In the event that 
the Department of Defense, or any component of the 
Department of Defense, is unable to meet an interim 
milestone established pursuant to subsection (a), the 
Under Secretary of Defense (Comptroller) shall — 
"(1) develop a remediation plan to ensure that — 

"(A) the component will meet the interim mile- 
stone no more than one year after the originally 
scheduled date; and 

"(B) the component's failure to meet the interim 
milestone will not have an adverse impact on the 
Department's ability to carry out the plan under 
section 1003(a) of the National Defense Authoriza- 
tion Act for Fiscal Year 2010 (Public Law 111-84; 123 
Stat. 2439; 10 U.S.C. 2222 note); and 
"(2) include in the next semiannual report submit- 
ted pursuant to section 1003(b) of the National De- 
fense Authorization Act for Fiscal Year 2010 (Public 
Law 111-84; 123 Stat. 2439; 10 U.S.C. 2222 note)— 
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"(A) a statement of the reasons why the Depart- 
ment of Defense, or component of the Department 
of Defense, will be unable to meet such Interim 
milestone; 

"(B) the revised completion date for meeting such 
interim milestone; and 

"(C) a description of the actions that have been 
taken and are planned to be taken by the Depart- 
ment of Defense, or component of the Department 
of Defense, to meet such interim milestone. 
"(d) Incentives for Achieving Audit ability. — 

"(1) Review required. — Not later than 120 days 
after the date of the enactment of this Act, the Under 
Secretary of Defense (Comptroller) shall review op- 
tions for providing- appropriate incentives to the mili- 
tary departments, Defense Agencies, and defense field 
activities to ensure that financial statements are 
validated as ready for audit earlier than September 
30, 2017. 

"(2) Options reviewed. — The review performed pur- 
suant to paragraph (1) shall consider changes in pol- 
icy that reflect the increased confidence that can be 
placed in auditable financial statements, and shall 
include, at a minimum, consideration of the follow- 
ing options: 

"(A) Consistent with the need to fund urgent 
warfighter requirements and operational needs, pri- 
ority in the release of appropriated funds. 

"(B) Relief from the frequency of financial report- 
ing in cases in which such reporting is not required 
by law. 

"(C) Relief from departmental obligation and ex- 
penditure thresholds to the extent that such 
thresholds establish requirements more restrictive 
than those required by law. 

"(D) Increases in thresholds for reprogramming of 
funds. 

"(E) Personnel management incentives for the fi- 
nancial and business management workforce. 

"(F) Such other measures as the Under Secretary 
considers appropriate. 

"(3) Report. — The Under Secretary shall include a 
discussion of the review performed pursuant to para- 
graph (1) in the next semiannual report pursuant to 
section 1003(b) of the National Defense Authorization 
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 
2439; 10 U.S.C. 2222 note) and for each option consid- 
ered pursuant to paragraph (2) shall include — 

"(A) an assessment of the extent to which the im- 
plementation of the option — 

"(i) would be consistent with the efficient oper- 
ation of the Department of Defense and the effec- 
tive funding of essential Department of Defense 
programs and activities; and 

"(ii) would contribute to the achievement of 
Department of Defense goals to prepare auditable 
financial statements; and 

"(B) a recommendation on whether such option 
should be adopted, a schedule for implementing the 
option if adoption is recommended, or a reason for 
not recommending the option if adoption is not rec- 
ommended." 

Pub. L. 111-84, div. A, title X, §1003, Oct. 28, 2009, 123 
Stat. 2439, provided that: 

"(a) Financial Improvement Audit Readiness 
Plan. — 

"(1) In general. — The Chief Management Officer of 
the Department of Defense shall, in consultation with 
the Under Secretary of Defense (Comptroller), de- 
velop and maintain a plan to be known as the 'Finan- 
cial Improvement and Audit Readiness Plan'. 

"(2) Elements. — The plan required by paragraph (1) 
shall — 

"(A) describe specific actions to be taken and the 
costs associated with — 

"(i) correcting the financial management defi- 
ciencies that impair the ability of the Depart- 
ment of Defense to prepare timely, reliable, and 
complete financial management information; and 

"(ii) ensuring the financial statements of the 
Department of Defense are validated as ready for 
audit by not later than September 30, 2017; 



"(B) systematically tie the actions described 
under subparagraph (A) to process and control im- 
provements and business systems modernization ef- 
forts described in the business enterprise architec- 
ture and transition plan required by section 2222 of 
title 10, United States Code; 
"(C) prioritize — 

"(i) improving the budgetary information of the 
Department of Defense, in order to achieve an un- 
qualified audit opinion on the Department's 
statements of budgetary resources; and 

"(ii) as a secondary goal, improving the accu- 
racy and reliability of management information 
on the Department's mission-critical assets (mili- 
tary and general equipment, real property, inven- 
tory, and operating materials and supplies) and 
validating its accuracy through existence and 
completeness audits; and 
"(D) include interim goals, including — 

"(i) the objective of ensuring that the financial 
statement of each of the Department of the 
Army, the Department of the Navy, the Depart- 
ment of the Air Force, and the Defense Logistics 
Agency is validated as ready for audit: and 

"(ii) a schedule setting forth milestones for ele- 
ments of the military departments and financial 
statements of the military departments to be 
made ready for audit as part of the progress re- 
quired to meet the objectives established pursu- 
ant to clause (i) of this subparagraph and clause 
(ii) of subparagraph (A) of this paragraph. 
"(b) Semi-annual Reports on Financial Improve- 
ment and Audit Readiness Plan. — 

"(1) In general. — Not later than May 15 and No- 
vember 15 each year, the Under Secretary of Defense 
(Comptroller) shall submit to the congressional de- 
fense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] a report on the status of the imple- 
mentation by the Department of Defense of the Fi- 
nancial Improvement and Audit Readiness Plan re- 
quired by subsection (a). 

"(2) Elements. — Each report under paragraph (1) 
shall include, at a minimum — 

"(A) an overview of the steps the Department has 
taken or plans to take to meet the objectives speci- 
fied in subsection (a)(2)(A), including progress to- 
ward achieving the interim goals and milestone 
schedule established pursuant to subsection 
(a)(2)(D); and 

"(B) a description of any impediments identified 
in the efforts of the Department to meet such ob- 
jectives, and of the actions the Department has 
taken or plans to take to address such impedi- 
ments. 

"(3) Additional issues to be addressed in first 
report. — The first report submitted under paragraph 
(1) after the date of the enactment of this Act [Oct. 
28, 2009] shall address, in addition to the elements re- 
quired by paragraph (2), the actions taken or to be 
taken by the Department as follows: 

"(A) To develop standardized guidance for finan- 
cial improvement plans by components of the De- 
partment. 

"(B) To establish a baseline of financial manage- 
ment capabilities and weaknesses at the component 
level of the Department. 

"(C) To provide results-oriented metrics for meas- 
uring and reporting quantifiable results toward ad- 
dressing financial management deficiencies. 

"(D) To define the oversight roles of the Chief 
Management Officer of the Department of Defense, 
the chief management officers of the military de- 
partments, and other appropriate elements of the 
Department to ensure that the requirements of the 
Financial Improvement and Audit Readiness Plan 
are carried out. 

"(E) To assign accountability for carrying out 
specific elements of the Financial Improvement and 
Audit Readiness Plan to appropriate officials and 
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organizations at the component level of the Depart- 
ment. 

"(F) To develop mechanisms to track budgets and 
expenditures for the implementation of the require- 
ments of the Financial Improvement and Audit 
Readiness Plan. 

"(G) To develop a mechanism to conduct audits of 
the military intelligence programs and agencies 
and to submit audited financial statements for such 
agencies to Congress in a classified manner. 
"(c) Relationship to Existing Law. — The require- 
ments of this section shall be implemented in a manner 
that is consistent with the requirements of section 1008 
of the National Defense Authorization Act for Fiscal 
Year 2002 (Public Law 107-107; 115 Stat. 1204; 10 U.S.C. 
2222 [113] note)." 

Business Process Reengineering Efforts; Ongoing 
Programs 

Pub. L. 111-84, div. A, title X, § 1072(b), Oct. 28, 2009, 
123 Stat. 2471, provided that: 

"(1) In general. — Not later than one year after the 
date of the enactment of this Act [Oct. 28, 2009], the ap- 
propriate chief management officer for each defense 
business system modernization approved by the De- 
fense Business Systems Management Committee before 
the date of the enactment of this Act that will have a 
total cost in excess of $100,000,000 shall review such de- 
fense business system modernization to determine 
whether or not appropriate business process reengineer- 
ing efforts have been undertaken to ensure that — 

"(A) the business process to be supported by such 
defense business system modernization will be as 
streamlined and efficient as practicable; and 

"(B) the need to tailor commercial-off-the-shelf 
systems to meet unique requirements or incorporate 
unique interfaces has been eliminated or reduced to 
the maximum extent practicable. 
"(2) Action on finding of lack of reengineering ef- 
forts. — If the appropriate chief management officer de- 
termines that appropriate business process reengineer- 
ing efforts have not been undertaken with regard to a 
defense business system modernization as described in 
paragraph (1), that chief management officer — 

"(A) shall develop a plan to undertake business 
process reengineering efforts with respect to the de- 
fense business system modernization; and 

"(B) may direct that the defense business system 
modernization be restructured or terminated, if nec- 
essary to meet the requirements of paragraph (1). 
"(3) Definitions. — In this subsection: 

"(A) The term 'appropriate chief management offi- 
cer', with respect to a defense business system mod- 
ernization, has the meaning given that term in para- 
graph (2) of [former] subsection (f) of section 2222 of 
title 10, United States Code (as amended by sub- 
section (a)(2) of this section). 

"(B) The term 'defense business system moderniza- 
tion' has the meaning given that term in [former] 
subsection (j)(3) of section 2222 of title 10, United 
States Code." 

Business Transformation Initiatives for the 
Military Departments 

Pub. L. 110-417, [div. A], title IX, §908, Oct. 14, 2008, 
122 Stat. 4569, provided that: 

"(a) In General. — The Secretary of each military de- 
partment shall, acting through the Chief Management 
Officer of such military department, carry out an ini- 
tiative for the business transformation of such military 
department. 

"(b) Objectives. — The objectives of the business 
transformation initiative of a military department 
under this section shall include, at a minimum, the fol- 
lowing: 

"(1) The development of a comprehensive business 
transformation plan, with measurable performance 
goals and objectives, to achieve an integrated man- 
agement system for the business operations of the 
military department. 



"(2) The development of a well-defined enterprise- 
wide business systems architecture and transition 
plan encompassing end-to-end business processes and 
capable of providing accurately and timely informa- 
tion in support of business decisions of the military 
department. 

"(3) The implementation of the business trans- 
formation plan developed pursuant to paragraph (1) 
and the business systems architecture and transition 
plan developed pursuant to paragraph (2). 
"(c) Business Transformation Offices. — 

"(1) Establishment. — Not later than 180 days after 
the date of the enactment of this Act [Oct. 14, 2008], 
the Secretary of each military department shall es- 
tablish within such military department an office (to 
be known as the 'Office of Business Transformation' 
of such military department) to assist the Chief Man- 
agement Officer of such military department in car- 
rying out the initiative required by this section for 
such military department. 

"(2) Head. — The Office of Business Transformation 
of a military department under this subsection shall 
be headed by a Director of Business Transformation, 
who shall be appointed by the Chief Management Of- 
ficer of the military department, in consultation with 
the Director of the Business Transformation Agency 
of the Department of Defense, from among individ- 
uals with significant experience managing large-scale 
organizations or business transformation efforts. 

"(3) Supervision. — The Director of Business Trans- 
formation of a military department under paragraph 
(2) shall report directly to the Chief Management Of- 
ficer of the military department, subject to policy 
guidance from the Director of the Business Trans- 
formation Agency of the Department of Defense. 

"(4) Authority. — In carrying out the initiative re- 
quired by this section for a military department, the 
Director of Business Transformation of the military 
department under paragraph (2) shall have the au- 
thority to require elements of the military depart- 
ment to carry out actions that are within the purpose 
and scope of the initiative. 

"(d) Responsibilities of Business Transformation 
Offices. — The Office of Business Transformation of a 
military department established pursuant to sub- 
section (b) may be responsible for the following: 

"(1) Transforming the budget, finance, accounting, 
and human resource operations of the military de- 
partment in a manner that is consistent with the 
business transformation plan developed pursuant to 
subsection (b)(1). 

"(2) Eliminating or replacing financial manage- 
ment systems of the military department that are in- 
consistent with the business systems architecture 
and transition plan developed pursuant to subsection 
(b)(2). 

"(3) Ensuring that the business transformation plan 
and the business systems architecture and transition 
plan are implemented in a manner that is aggressive, 
realistic, and accurately measured. 

"(4) Such other responsibilities as the Secretary of 
that military department determines are appro- 
priate. 

"(e) Required Elements. — In carrying out the initia- 
tive required by this section for a military department, 
the Chief Management Officer and the Director of Busi- 
ness Transformation of the military department shall 
ensure that each element of the initiative is consistent 
with — 

"(1) the requirements of the Business Enterprise 
Architecture and Transition Plan developed by the 
Secretary of Defense pursuant to section 2222 of title 
10, United States Code; 

"(2) the Standard Financial Information Structure 
of the Department of Defense; 

"(3) the Federal Financial Management Improve- 
ment Act of 1996 [section 101(f) [title VIII] of title I 
of div. A of Pub. L. 104-208, 31 U.S.C. 3512 note] (and 
the amendments made by that Act); and 

"(4) other applicable requirements of law and regu- 
lation. 
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"(f) Reports on Implementation. — 

"(1) Initial reports. — Not later than nine months 
after the date of the enactment of this Act [Oct. 14, 
2008], the Chief Management Officer of each military 
department shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Rep- 
resentatives] a report on the actions taken, and on 
the actions planned to be taken, by such military de- 
partment to implement the requirements of this sec- 
tion. 

"(2) Updates. — Not later than March 1 of each of 
2010, 2011, and 2012, the Chief Management Officer of 
each military department shall submit to the con- 
gressional defense committees a current update of 
the report submitted by such Chief Management Offi- 
cer under paragraph (1)." 

Financial Management Transformation Initiative 
for the Defense Agencies 

Pub. L. 110-181, div. A, title X, §1005, Jan. 28, 2008, 122 
Stat. 301, provided that: 

"(a) Financial Management Transformation Initia- 
tive. — 

"(1) IN general. — The Director of the Business 
Transformation Agency of the Department of Defense 
shall carry out an initiative for financial manage- 
ment transformation in the Defense Agencies. The 
initiative shall be known as the 'Defense Agencies 
Initiative' (in this section referred to as the 'Initia- 
tive'). 

"(2) Scope of authority. — In carrying out the Ini- 
tiative, the Director of the Business Transformation 
Agency may require the heads of the Defense Agen- 
cies to carry out actions that are within the purpose 
and scope of the Initiative. 

"(b) Purposes. — The purposes of Initiative shall be as 
follows: 

"(1) To eliminate or replace financial management 
systems of the Defense Agencies that are duplicative, 
redundant, or fail to comply with the standards set 
forth in subsection (d). 

"(2) To transform the budget, finance, and account- 
ing operations of the Defense Agencies to enable the 
Defense Agencies to achieve accurate and reliable fi- 
nancial information needed to support financial ac- 
countability and effective and efficient management 
decisions. 

"(c) Required Elements. — The Initiative shall in- 
clude, to the maximum extent practicable — 

"(1) the utilization of commercial, off-the-shelf 
technologies and web-based solutions; 

"(2) a standardized technical environment and an 
open and accessible architecture; and 

"(3) the implementation of common business proc- 
esses, shared services, and common data structures. 
"(d) Standards. — In carrying out the Initiative, the 
Director of the Business Transformation Agency shall 
ensure that the Initiative is consistent with — 

"(1) the requirements of the Business Enterprise 
Architecture and Transition Plan developed pursuant 
to section 2222 of title 10, United States Code; 

"(2) the Standard Financial Information Structure 
of the Department of Defense; 

"(3) the Federal Financial Management Improve- 
ment Act of 1996 [section 101(f) [title VIII] of title I 
of div. A of Pub. L. 104-208, 31 U.S.C. 3512 note] (and 
the amendments made by that Act); and 

"(4) other applicable requirements of law and regu- 
lation. 

"(e) Scope. — The Initiative shall be designed to pro- 
vide, at a minimum, capabilities in the major process 
areas for both general fund and working capital fund 
operations of the Defense Agencies as follows: 
"(1) Budget formulation. 

"(2) Budget to report, including general ledger and 
trial balance. 

"(3) Procure to pay, including commitments, obli- 
gations, and accounts payable. 

"(4) Order to fulfill, including billing and accounts 
receivable. 



"(5) Cost accounting. 

"(6) Acquire to retire (account management). 
"(7) Time and attendance and employee entitle- 
ment. 

"(8) Grants financial management. 
"(f) Consultation. — In carrying out subsections (d) 
and (e), the Director of the Business Transformation 
Agency shall consult with the Comptroller of the De- 
partment of Defense [now Under Secretary of Defense 
(Comptroller)] to ensure that any financial manage- 
ment systems developed for the Defense Agencies, and 
any changes to the budget, finance, and accounting op- 
erations of the Defense Agencies, are consistent with 
the financial standards and requirements of the Depart- 
ment of Defense. 

"(g) Program Control. — In carrying out the Initia- 
tive, the Director of the Business Transformation 
Agency shall establish — 

"(1) a board (to be known as the 'Configuration 
Control Board') to manage scope and cost changes to 
the Initiative; and 

"(2) a program management office (to be known as 
the 'Program Management Office') to control and en- 
force assumptions made in the acquisition plan, the 
cost estimate, and the system integration contract 
for the Initiative, as directed by the Configuration 
Control Board. 

"(h) Plan on Development and Implementation of 
Initiative. — Not later than six months after the date of 
the enactment of this Act [Jan. 28, 2008], the Director 
of the Business Transformation Agency shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a plan for the develop- 
ment and implementation of the Initiative. The plan 
shall provide for the implementation of an initial capa- 
bility under the Initiative as follows: 

"(1) In at least one Defense Agency by not later 

than eight months after the date of the enactment of 

this Act. 

"(2) In not less than five Defense Agencies by not 
later than 18 months after the date of the enactment 
of this Act." 

Limitation on Financial Management Improvement 
and Audit Initiatives Within the Department of 
Defense 

Pub. L. 109-364, div. A, title III, §321, Oct. 17, 2006, 120 
Stat. 2144, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(g)(1), Jan. 7, 2011, 124 Stat. 4376, provided that: 
"(a) Limitation. — The Secretary of Defense may not 
obligate or expend any funds for the purpose of any fi- 
nancial management improvement activity relating to 
the preparation, processing, or auditing of financial 
statements until the Secretary submits to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a written determination that 
each activity proposed to be funded is — 

"(1) consistent with the financial management im- 
provement plan of the Department of Defense re- 
quired by section 376(a)(1) of the National Defense 
Authorization Act for Fiscal Year 2006 (Public Law 
109-163; 119 Stat. 3213); and 

"(2) likely to improve internal controls or other- 
wise result in sustained improvements in the ability 
of the Department to produce timely, reliable, and 
complete financial management information. 
"(b) Exception. — The limitation in subsection (a) 
shall not apply to an activity directed exclusively at 
assessing the adequacy of internal controls and remedi- 
ating any inadequacy identified pursuant to such as- 
sessment." 

Time-Certain Development for Department of 
Defense Information Technology Business Systems 

Pub. L. 109-364, div. A, title VIII, §811, Oct. 17, 2006, 
120 Stat. 2316, provided that: 

"(a) Milestone A Limitation. — The Department of 
Defense executive or entity that is the milestone deci- 
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sion authority for an Information system described in 
subsection (c) may not provide Milestone A approval 
for the system unless, as part of the decision process 
for such approval, that authority determines that the 
system will achieve initial operational capability with- 
in a specified period of time not exceeding five years. 

"(b) Initial Operational Capability Limitation. — If 
an information system described in subsection (c), hav- 
ing' received Milestone A approval, has not achieved 
initial operational capability within five years after 
the date of such approval, the system shall be deemed 
to have undergone a critical change in program requir- 
ing the evaluation and report required by section 
2445c(d) of title 10, United States Code (as added by sec- 
tion 816 of this Act). 

"(c) Covered Systems. — An information system de- 
scribed in this subsection is any Department of Defense 
information technology business system that is not a 
national security system, as defined in 3542(b)(2) of 
title 44, United States Code. 

"(d) Definitions. — In this section: 
"(1) Milestone decision authority. — The term 

'milestone decision authority' has the meaning given 

that term in Department of Defense Instruction 

5000.2, dated May 12, 2003. 

"(2) Milestone A. — The term 'Milestone A' has the 

meaning given that term in Department of Defense 

Instruction 5000.2, dated May 12, 2003." 

§2223. Information technology: additional re- 
sponsibilities of Chief Information Officers 

(a) Additional Responsibilities of Chief In- 
formation Officer of Department of De- 
fense. — In addition to the responsibilities pro- 
vided for in chapter 35 of title 44 and in section 
11315 of title 40, the Chief Information Officer of 
the Department of Defense shall — 

(1) review and provide recommendations to 
the Secretary of Defense on Department of De- 
fense budget requests for information tech- 
nology and national security systems; 

(2) ensure the interoperability of informa- 
tion technology and national security systems 
throughout the Department of Defense; 

(3) ensure that information technology and 
national security systems standards that will 
apply throughout the Department of Defense 
are prescribed; 

(4) provide for the elimination of duplicate 
information technology and national security 
systems within and between the military de- 
partments and Defense Agencies; and 

(5) maintain a consolidated inventory of De- 
partment of Defense mission critical and mis- 
sion essential information systems, identify 
interfaces between those systems and other in- 
formation systems, and develop and maintain 
contingency plans for responding to a disrup- 
tion in the operation of any of those informa- 
tion systems. 

(b) Additional Responsibilities of Chief In- 
formation Officer of Military Depart- 
ments. — In addition to the responsibilities pro- 
vided for in chapter 35 of title 44 and in section 
11315 of title 40, the Chief Information Officer of 
a military department, with respect to the mili- 
tary department concerned, shall — 

(1) review budget requests for all informa- 
tion technology and national security sys- 
tems; 

(2) ensure that information technology and 
national security systems are in compliance 
with standards of the Government and the De- 
partment of Defense; 



(3) ensure that information technology and 
national security systems are interoperable 
with other relevant information technology 
and national security systems of the Govern- 
ment and the Department of Defense; and 

(4) coordinate with the Joint Staff with re- 
spect to information technology and national 
security systems. 

(c) Definitions. — In this section: 

(1) The term "Chief Information Officer" 
means the senior official designated by the 
Secretary of Defense or a Secretary of a mili- 
tary department pursuant to section 3506 of 
title 44. 

(2) The term "information technology" has 
the meaning given that term by section 11101 
of title 40. 

(3) The term "national security system" has 
the meaning given that term by section 
3542(b)(2) of title 44. 

(Added Pub. L. 105-261, div. A, title III, 
§ 331(a)(1), Oct. 17, 1998, 112 Stat. 1967; amended 
Pub. L. 106-398, §1 [[div. A], title VIII, §811(a)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-210; Pub. L. 
107-217, § 3(b)(1), Aug. 21, 2002, 116 Stat. 1295; Pub. 
L. 109-364, div. A, title IX, § 906(b), Oct. 17, 2006, 
120 Stat. 2354.) 

Amendments 

2006— Subsec. (c)(3). Pub. L. 109-364 substituted "sec- 
tion 3542(b)(2) of title 44" for "section 11103 of title 40". 

2002— Subsecs. (a), (b). Pub. L. 107-217, § 3(b)(1)(A), (B), 
substituted "section 11315 of title 40" for "section 5125 
of the Clinger-Cohen Act of 1996 (40 U.S.C. 1425)" in in- 
troductory provisions. 

Subsec. (c)(2). Pub. L. 107-217, § 3(b)(1)(C), substituted 
"section 11101 of title 40" for "section 5002 of the 
Clinger-Cohen Act of 1996 (40 U.S.C. 1401)". 

Subsec. (c)(3). Pub. L. 107-217, § 3(b)(1)(D), substituted 
"section 11103 of title 40" for "section 5142 of the 
Clinger-Cohen Act of 1996 (40 U.S.C. 1452)". 

2000— Subsec. (a)(5). Pub. L. 106-398 added par. (5). 

Effective Date 

Pub. L. 105-261, div. A, title III, § 331(b), Oct. 17, 1998, 
112 Stat. 1968, provided that: "Section 2223 of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 1998." 

Ozone Widget Framework 

Pub. L. 112-81, div. A, title IX, §924, Dec. 31, 2011, 125 
Stat. 1539, provided that: 

"(a) Mechanism for Internet Publication of Infor- 
mation for Development of Analysis Tools and Ap- 
plications. — The Chief Information Officer of the De- 
partment of Defense, acting through the Director of the 
Defense Information Systems Agency, shall implement 
a mechanism to publish and maintain on the public 
Internet the application programming interface speci- 
fications, a developer's toolkit, source code, and such 
other information on, and resources for, the Ozone 
Widget Framework (OWF) as the Chief Information Of- 
ficer considers necessary to permit individuals and 
companies to develop, integrate, and test analysis tools 
and applications for use by the Department of Defense 
and the elements of the intelligence community. 

"(b) Process for Voluntary Contribution of Im- 
provements by Private Sector. — In addition to the re- 
quirement under subsection (a), the Chief Information 
Officer shall also establish a process by which private 
individuals and companies may voluntarily contribute 
the following: 

"(1) Improvements to the source code and docu- 
mentation for the Ozone Widget Framework. 

"(2) Alternative or compatible implementations of 
the published application programming interface 
specifications for the Framework. 
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"(c) Encouragement of Use and Development. — The 
Chief Information Officer shall, whenever practicable, 
encourage and foster the use, support, development, 
and enhancement of the Ozone Widget Framework by 
the computer industry and commercial information 
technology vendors, including the development of tools 
that are compatible with the Framework." 

Continuous Monitoring op Department of Defense 
Information Systems for Cybersecurity 

Pub. L. 111-383, div. A, title IX, §931, Jan. 7, 2011, 124 
Stat. 4334, provided that: 

"(a) In General. — The Secretary of Defense shall di- 
rect the Chief Information Officer of the Department of 
Defense to work, in coordination with the Chief Infor- 
mation Officers of the military departments and the 
Defense Agencies and with senior cybersecurity and in- 
formation assurance officials within the Department of 
Defense and otherwise within the Federal Government, 
to achieve, to the extent practicable, the following: 

"(1) The continuous prioritization of the policies, 
principles, standards, and guidelines developed under 
section 20 of the National Institute of Standards and 
Technology Act (15 U.S.C. 278g-3) with agencies and 
offices operating or exercising control of national se- 
curity systems (including the National Security 
Agency) based upon the evolving threat of informa- 
tion security incidents with respect to national secu- 
rity systems, the vulnerability of such systems to 
such incidents, and the consequences of information 
security incidents involving such systems. 

"(2) The automation of continuous monitoring of 
the effectiveness of the information security policies, 
procedures, and practices within the information in- 
frastructure of the Department of Defense, and the 
compliance of that infrastructure with such policies, 
procedures, and practices, including automation of— 
"(A) management, operational, and technical 
controls of every information system identified in 
the inventory required under section 3505(c) of title 
44, United States Code; and 

"(B) management, operational, and technical con- 
trols relied on for evaluations under section 3545 of 
title 44, United States Code. 
"(b) Definitions. — In this section: 

"(1) The term 'information security incident' 
means an occurrence that — 

"(A) actually or potentially jeopardizes the con- 
fidentiality, integrity, or availability of an infor- 
mation system or the information such system 
processes, stores, or transmits; or 

"(B) constitutes a violation or imminent threat 
of violation of security policies, security proce- 
dures, or acceptable use policies with respect to an 
information system. 

"(2) The term 'information infrastructure' means 
the underlying framework, equipment, and software 
that an information system and related assets rely on 
to process, transmit, receive, or store information 
electronically. 

"(3) The term 'national security system' has the 
meaning given that term in section 3542(b)(2) of title 
44, United States Code." 

§ 2223a. Information technology acquisition plan- 
ning and oversight requirements 

(a) Establishment of Program.— The Sec- 
retary of Defense shall establish a program to 
improve the planning and oversight processes 
for the acquisition of major automated informa- 
tion systems by the Department of Defense. 

(b) Program Components.— The program es- 
tablished under subsection (a) shall include — 

(1) a documented process for information 
technology acquisition planning, requirements 
development and management, project man- 
agement and oversight, earned value manage- 
ment, and risk management; 



(2) the development of appropriate metrics 
that can be implemented and monitored on a 
real-time basis for performance measurement 
of— 

(A) processes and development status of 
investments in major automated informa- 
tion system programs; 

(B) continuous process improvement of 
such programs; and 

(C) achievement of program and invest- 
ment outcomes; 

(3) a process to ensure that key program per- 
sonnel have an appropriate level of experience, 
training, and education in the planning, acqui- 
sition, execution, management, and oversight 
of information technology systems; 

(4) a process to ensure sufficient resources 
and infrastructure capacity for test and eval- 
uation of information technology systems; 

(5) a process to ensure that military depart- 
ments and Defense Agencies adhere to estab- 
lished processes and requirements relating to 
the planning, acquisition, execution, manage- 
ment, and oversight of information technology 
programs and developments; and 

(6) a process under which an appropriate De- 
partment of Defense official may intervene or 
terminate the funding of an information tech- 
nology investment if the investment is at risk 
of not achieving major project milestones. 

(Added Pub. L. 111-383, div. A, title VIII, 
§ 805(a)(1), Jan. 7, 2011, 124 Stat. 4259.) 

Data Servers and Centers 

Pub. L. 112-81, div. B, title XXVIII, §2867, Dec. 31, 
2011, 125 Stat. 1704, provided that: 
"(a) Limitations on Obligation of Funds. — 
"(1) Limitations. — 

"(A) Before performance plan. — During the pe- 
riod beginning on the date of the enactment of this 
Act [Dec. 31, 2011] and ending on May 1, 2012, a de- 
partment, agency, or component of the Department 
of Defense may not obligate funds for a data server 
farm or data center unless approved by the Chief 
Information Officer of the Department of Defense 
or the Chief Information Officer of a component of 
the Department to whom the Chief Information Of- 
ficer of the Department has specifically delegated 
such approval authority. 

"(B) Under performance plan. — After May 1, 
2012, a department, agency, or component of the De- 
partment may not obligate funds for a data center, 
or any information systems technology used there- 
in, unless that obligation is in accordance with the 
performance plan required by subsection (b) and is 
approved as described in subparagraph (A). 
"(2) Requirements for approvals. — 

"(A) Before performance plan. — An approval of 
the obligation of funds may not be granted under 
paragraph (1)(A) unless the official granting the ap- 
proval determines, in writing, that existing re- 
sources of the agency, component, or element con- 
cerned cannot affordably or practically be used or 
modified to meet the requirements to be met 
through the obligation of funds. 

"(B) Under performance plan. — An approval of 
the obligation of funds may not be granted under 
paragraph (1)(B) unless the official granting the ap- 
proval determines that — 

"(i) existing resources of the Department do not 
meet the operation requirements to be met 
through the obligation of funds; and 

"(ii) the proposed obligation is in accordance 
with the performance standards and measures es- 
tablished by the Chief Information Officer of the 
Department under subsection (b). 
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"(3) Reports— Not later than 30 days after the end 
of each calendar quarter, each Chief Information Offi- 
cer of a component of the Department who grants an 
approval under paragraph (1) during such calendar 
quarter shall submit to the Chief Information Officer 
of the Department a report on the approval or ap- 
provals so granted during such calendar quarter. 
"(b) Performance Plan for Reduction of Re- 
sources Required for Data Servers and Centers. — 
"(1) Component plans. — 

"(A) In general. — Not later than January 15, 
2012, the Secretaries of the military departments 
and the heads of the Defense Agencies shall each 
submit to the Chief Information Officer of the De- 
partment a plan for the department or agency con- 
cerned to achieve the following: 

"(i) A reduction in the square feet of floor space 
devoted to information systems technologies, at- 
tendant support technologies, and operations 
within data centers. 

"(ii) A reduction in the use of all utilities nec- 
essary to power and cool information systems 
technologies and data centers. 

"(iii) An increase in multi-organizational utili- 
zation of data centers, information systems tech- 
nologies, and associated resources. 

"(iv) A reduction in the investment for capital 
infrastructure or equipment required to support 
data centers as measured in cost per megawatt of 
data storage. 

"(v) A reduction in the number of commercial 
and government developed applications running 
on data servers and within data centers. 

"(vi) A reduction in the number of government 
and vendor provided full-time equivalent person- 
nel, and in the cost of labor, associated with the 
operation of data servers and data centers. 
"(B) Specification of required elements. — The 
Chief Information Officer of the Department shall 
specify the particular performance standards and 
measures and implementation elements to be in- 
cluded in the plans submitted under this paragraph, 
including specific goals and schedules for achieving 
the matters specified in subparagraph (A). 
"(2) Defense-wide plan. — 

"(A) In general. — Not later than April 1, 2012, the 
Chief Information Officer of the Department shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a 
performance plan for a reduction in the resources 
required for data centers and information systems 
technologies Department-wide. The plan shall be 
based upon and incorporate appropriate elements of 
the plans submitted under paragraph (1). 

"(B) Elements. — The performance plan required 
under this paragraph shall include the following: 
"(i) A Department-wide performance plan for 
achieving the matters specified in paragraph 
(1)(A), including performance standards and 
measures for data centers and information sys- 
tems technologies, goals and schedules for achiev- 
ing such matters, and an estimate of cost savings 
anticipated through implementation of the plan. 

"(ii) A Department-wide strategy for each of 
the following: 

"(I) Desktop, laptop, and mobile device 
virtualization. 

"(II) Transitioning to cloud computing. 
"(Ill) Migration of Defense data and govern- 
ment-provided services from Department-owned 
and operated data centers to cloud computing 
services generally available within the private 
sector that provide a better capability at a 
lower cost with the same or greater degree of 
security. 

"(IV) Utilization of private sector-managed 
security services for data centers and cloud 
computing services. 

"(V) A finite set of metrics to accurately and 
transparently report on data center infrastruc- 



ture (space, power and cooling): age, cost, ca- 
pacity, usage, energy efficiency and utilization, 
accompanied with the aggregate data for each 
data center site in use by the Department in ex- 
cess of 100 kilowatts of information technology 
power demand. 

"(VI) Transitioning to just-in-time delivery of 
Department-owned data center infrastructure 
(space, power and cooling) through use of modu- 
lar data center technology and integrated data 
center infrastructure management software. 
"(3) Responsibility. — The Chief Information Officer 
of the Department shall discharge the responsibility 
for establishing performance standards and measures 
for data centers and information systems tech- 
nologies for purposes of this subsection. Such respon- 
sibility may not be delegated. 

"(c) Exception. — The Chief Information Officer of the 
Department and the Chief Information Officer of the 
Intelligence Community may jointly exempt from the 
applicability of this section such intelligence compo- 
nents of the Department of Defense (and the programs 
and activities thereof) that are funded through the Na- 
tional Intelligence Program (NIP) as the Chief Informa- 
tion Officers consider appropriate. 
"(d) Reports on Cost Savings. — 

"(1) In general. — Not later than March 1 of each 
fiscal year, and ending in fiscal year 2016, the Chief 
Information Officer of the Department shall submit 
to the appropriate committees of Congress a report 
on the cost savings, cost reductions, cost avoidances, 
and performance gains achieved, and anticipated to 
be achieved, as of the date of such report as a result 
of activities undertaken under this section. 

"(2) Appropriate committees of congress de- 
fined. — In this subsection, the term 'appropriate 
committees of Congress' means — 

"(A) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Select Commit- 
tee on Intelligence of the Senate; and 

"(B) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Permanent Se- 
lect Committee on Intelligence of the House of Rep- 
resentatives." 

§ 2224. Defense Information Assurance Program 

(a) Defense Information Assurance Pro- 
gram. — The Secretary of Defense shall carry out 
a program, to be known as the "Defense Infor- 
mation Assurance Program", to protect and de- 
fend Department of Defense information, infor- 
mation systems, and information networks that 
are critical to the Department and the armed 
forces during day-to-day operations and oper- 
ations in times of crisis. 

(b) Objectives of the Program. — The objec- 
tives of the program shall be to provide continu- 
ously for the availability, integrity, authentica- 
tion, confidentiality, nonrepudiation, and rapid 
restitution of information and information sys- 
tems that are essential elements of the Defense 
Information Infrastructure. 

(c) Program Strategy.— In carrying out the 
program, the Secretary shall develop a program 
strategy that encompasses those actions nec- 
essary to assure the readiness, reliability, con- 
tinuity, and integrity of Defense information 
systems, networks, and infrastructure, including 
through compliance with subchapter II of chap- 
ter 35 of title 44, including through compliance 
with subchapter III of chapter 35 of title 44. The 
program strategy shall include the following: 

(1) A vulnerability and threat assessment of 
elements of the defense and supporting non- 
defense information infrastructures that are 
essential to the operations of the Department 
and the armed forces. 
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(2) Development of essential information as- 
surances technologies and programs. 

(3) Organization of the Department, the 
armed forces, and supporting activities to de- 
fend against information warfare. 

(4) Joint activities of the Department with 
other departments and agencies of the Govern- 
ment, State and local agencies, and elements 
of the national information infrastructure. 

(5) The conduct of exercises, war games, sim- 
ulations, experiments, and other activities de- 
signed to prepare the Department to respond 
to information warfare threats. 

(6) Development of proposed legislation that 
the Secretary considers necessary for imple- 
menting the program or for otherwise respond- 
ing to the information warfare threat. 

(d) Coordination. — In carrying out the pro- 
gram, the Secretary shall coordinate, as appro- 
priate, with the head of any relevant Federal 
agency and with representatives of those na- 
tional critical information infrastructure sys- 
tems that are essential to the operations of the 
Department and the armed forces on informa- 
tion assurance measures necessary to the pro- 
tection of these systems. 

[(e) Repealed. Pub. L. 108-136, div. A, title X, 
§1031(a)(12), Nov. 24, 2003, 117 Stat. 1597.] 

(f) Information Assurance Test Bed.— The 
Secretary shall develop an information assur- 
ance test bed within the Department of Defense 
to provide — 

(1) an integrated organization structure to 
plan and facilitate the conduct of simulations, 
war games, exercises, experiments, and other 
activities to prepare and inform the Depart- 
ment regarding information warfare threats; 
and 

(2) organization and planning means for the 
conduct by the Department of the integrated 
or joint exercises and experiments with ele- 
ments of the national information systems in- 
frastructure and other non-Department of De- 
fense organizations that are responsible for 
the oversight and management of critical in- 
formation systems and infrastructures on 
which the Department, the armed forces, and 
supporting activities depend for the conduct of 
daily operations and operations during crisis. 

(Added Pub. L. 106-65, div. A, title X, § 1043(a), 
Oct. 5, 1999, 113 Stat. 760; amended Pub. L. 
106-398, §1 [[div. A], title X, §1063], Oct. 30, 2000, 
114 Stat. 1654, 1654A-274; Pub. L. 107-296, title X, 
§ 1001(c)(1)(B), Nov. 25, 2002, 116 Stat. 2267; Pub. 
L. 107-347, title III, § 301(c)(1)(B), Dec. 17, 2002, 116 
Stat. 2955; Pub. L. 108-136, div. A, title X, 
§1031(a)(12), Nov. 24, 2003, 117 Stat. 1597; Pub. L. 
108-375, div. A, title X, § 1084(d)(17), Oct. 28, 2004, 
118 Stat. 2062.) 

Amendments 

2004— Subsec. (c). Pub. L. 108-375 substituted "sub- 
chapter II" for "subtitle II" in introductory provisions. 

2003 — Subsec. (e). Pub. L. 108-136 struck out subsec. 
(e) which directed the Secretary of Defense to annually 
submit to Congress a report on the Defense Information 
Assurance Program. 

2002— Subsec. (b). Pub. L. 107-296, § 1001(c)(l)(B)(i), and 
Pub. L. 107-347, §301(c)(l)(B)(i), amended subsec. (b) 
identically, substituting "Objectives of the Program" 
for "Objectives and Minimum Requirements" in head- 



ing and striking out par. (1) designation before "The 
objectives". 

Subsec. (b)(2). Pub. L. 107-347, §301(c)(l)(B)(ii), struck 
out par. (2) which read as follows: "The program shall 
at a minimum meet the requirements of sections 3534 
and 3535 of title 44." 

Pub. L. 107-296, §1001(c)(l)(B)(ii), which directed the 
striking out of "(2) the program shall at a minimum 
meet the requirements of section 3534 and 3535 of title 
44, United States Code." could not be executed. See 
above par. 

Subsec. (c). Pub. L. 107-347, §301(c)(l)(B)(iii), inserted 
", including through compliance with subchapter III of 
chapter 35 of title 44" after "infrastructure" in intro- 
ductory provisions. 

Pub. L. 107-296, §1001(c)(l)(B)(iii), inserted 
", including through compliance with subtitle II of 
chapter 35 of title 44" after "infrastructure" in intro- 
ductory provisions. 

2000— Subsec. (b). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1063(a)], substituted "Objectives and Minimum Re- 
quirements" for "Objectives op the Program" in 
heading, designated existing provisions as par. (1), and 
added par. (2). 

Subsec. (e)(7). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1063(b)], added par. (7). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective 60 days after 
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as 
an Effective Date note under section 101 of Title 6, Do- 
mestic Security. 

Effective Date of 2000 Amendment 

Amendment by Pub. L. 106-398 effective 30 days after 
Oct. 30, 2000, see section 1 [[div. A], title X, §1065] of 
Pub. L. 106-398, set out as an Effective Date note under 
section 3531 of Title 44, Public Printing and Documents. 

Insider Threat Detection 

Pub. L. 112-81, div. A, title IX, §922, Dec. 31, 2011, 125 
Stat. 1537, provided that: 

"(a) Program Required. — The Secretary of Defense 
shall establish a program for information sharing pro- 
tection and insider threat mitigation for the informa- 
tion systems of the Department of Defense to detect 
unauthorized access to, use of, or transmission of clas- 
sified or controlled unclassified information. 

"(b) Elements. — The program established under sub- 
section (a) shall include the following: 

"(1) Technology solutions for deployment within 

the Department of Defense that allow for centralized 

monitoring and detection of unauthorized activities, 

including — 

"(A) monitoring the use of external ports and 
read and write capability controls; 

"(B) disabling the removable media ports of com- 
puters physically or electronically; 

"(C) electronic auditing and reporting of unusual 
and unauthorized user activities; 

"(D) using data-loss prevention and data-rights 
management technology to prevent the unauthor- 
ized export of information from a network or to 
render such information unusable in the event of 
the unauthorized export of such information; 

"(E) a roles-based access certification system; 

"(F) cross-domain guards for transfers of informa- 
tion between different networks; and 

"(G) patch management for software and security 
updates. 

"(2) Policies and procedures to support such pro- 
gram, including special consideration for policies and 
procedures related to international and interagency 
partners and activities in support of ongoing oper- 
ations in areas of hostilities. 

"(3) A governance structure and process that inte- 
grates information security and sharing technologies 
with the policies and procedures referred to in para- 
graph (2). Such structure and process shall include — 
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"(A) coordination with the existing- security 
clearance and suitability review process; 

"(B) coordination of existing- anomaly detection 
techniques, including those used in counter- 
intelligence investigation or personnel screening 
activities; and 

"(C) updating and expediting of the classification 
review and marking process. 
"(4) A continuing analysis of — 

"(A) gaps in security measures under the pro- 
gram; and 

"(B) technology, policies, and processes needed to 
increase the capability of the program beyond the 
initially established full operating capability to ad- 
dress such gaps. 

"(5) A baseline analysis framework that includes 
measures of performance and effectiveness. 

"(6) A plan for how to ensure related security meas- 
ures are put in place for other departments or agen- 
cies with access to Department of Defense networks. 

"(7) A plan for enforcement to ensure that the pro- 
gram is being applied and implemented on a uniform 
and consistent basis. 

"(c) Operating Capability. — The Secretary shall en- 
sure the program established under subsection (a) — 

"(1) achieves initial operating capability not later 
than October 1, 2012; and 

"(2) achieves full operating capability not later 
than October 1, 2013. 

"(d) Report. — Not later than 90 days after the date of 
the enactment of this Act [Dec. 31, 2011], the Secretary 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a report 
that includes — 

"(1) the implementation plan for the program es- 
tablished under subsection (a); 

"(2) the resources required to implement the pro- 
gram; 

"(3) specific efforts to ensure that implementation 
does not negatively impact activities in support of 
ongoing operations in areas of hostilities; 

"(4) a definition of the capabilities that will be 
achieved at initial operating capability and full oper- 
ating capability, respectively; and 

"(5) a description of any other issues related to 
such implementation that the Secretary considers 
appropriate. 

"(e) Briefing Requirement. — The Secretary shall 
provide briefings to the Committees on Armed Services 
of the House of Representatives and the Senate as fol- 
lows: 

"(1) Not later than 90 days after the date of the en- 
actment of this Act [Dec. 31, 2011], a briefing describ- 
ing the governance structure referred to in sub- 
section (b)(3). 

"(2) Not later than 120 days after the date of the en- 
actment of this Act, a briefing detailing the inven- 
tory and status of technology solutions deployment 
referred to in subsection (b)(1), including an identi- 
fication of the total number of host platforms 
planned for such deployment, the current number of 
host platforms that provide appropriate security, and 
the funding and timeline for remaining deployment. 

"(3) Not later than 180 days after the date of the en- 
actment of this Act, a briefing detailing the policies 
and procedures referred to in subsection (b)(2), in- 
cluding an assessment of the effectiveness of such 
policies and procedures and an assessment of the po- 
tential impact of such policies and procedures on in- 
formation sharing within the Department of Defense 
and with interagency and international partners. 
"(f) Budget Submission. — On the date on which the 
President submits to Congress the budget under section 
1105 of title 31, United States Code, for each of fiscal 
years 2014 through 2019, the Secretary of Defense shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] an identifica- 
tion of the resources requested in such budget to carry 
out the program established under subsection (a)." 



Strategy To Acquire Capabilities To Detect 
Previously Unknown Cyber Attacks 

Pub. L. 112-81, div. A, title IX, §953, Dec. 31, 2011, 125 
Stat. 1550, provided that: 

"(a) In General.— The Secretary of Defense shall de- 
velop and implement a plan to augment the 
cybersecurity strategy of the Department of Defense 
through the acquisition of advanced capabilities to dis- 
cover and isolate penetrations and attacks that were 
previously unknown and for which signatures have not 
been developed for incorporation into computer intru- 
sion detection and prevention systems and anti-virus 
software systems. 

"(b) Capabilities. — 
"(1) Nature op capabilities. — The capabilities to 

be acquired under the plan required by subsection (a) 

shall — 

"(A) be adequate to enable well-trained analysts 
to discover the sophisticated attacks conducted by 
nation-state adversaries that are categorized as 'ad- 
vanced persistent threats'; 

"(B) be appropriate for — 
"(i) endpoints or hosts; 

"(ii) network-level gateways operated by the 
Defense Information Systems Agency where the 
Department of Defense network connects to the 
public Internet; and 

"(iii) global networks owned and operated by 
private sector Tier 1 Internet Service Providers; 
"(C) at the endpoints or hosts, add new discovery 
capabilities to the Host-Based Security System of 
the Department, including capabilities such as — 

"(i) automatic blocking of unauthorized soft- 
ware programs and accepting approved and vetted 
programs; 

"(ii) constant monitoring of all key computer 
attributes, settings, and operations (such as reg- 
istry keys, operations running in memory, secu- 
rity settings, memory tables, event logs, and 
files); and 

"(iii) automatic baselining and remediation of 
altered computer settings and files; 
"(D) at the network-level gateways and internal 
network peering points, include the sustainment 
and enhancement of a system that is based on full- 
packet capture, session reconstruction, extended 
storage, and advanced analytic tools, by — 

"(i) increasing the number and skill level of the 
analysts assigned to query stored data, whether 
by contracting for security services, hiring and 
training Government personnel, or both; and 

"(ii) increasing the capacity of the system to 
handle the rates for data flow through the gate- 
ways and the storage requirements specified by 
the United States Cyber Command; and 
"(E) include the behavior-based threat detection 
capabilities of Tier 1 Internet Service Providers and 
other companies that operate on the global Inter- 
net. 

"(2) Source op capabilities. — The capabilities to be 
acquired shall, to the maximum extent practicable, 
be acquired from commercial sources. In making de- 
cisions on the procurement of such capabilities from 
among competing commercial and Government pro- 
viders, the Secretary shall take into consideration 
the needs of other departments and agencies of the 
Federal Government, State and local governments, 
and critical infrastructure owned and operated by the 
private sector for unclassified, affordable, and sus- 
tainable commercial solutions. 

"(c) Integration and Management of Discovery Ca- 
pabilities. — The plan required by subsection (a) shall 
include mechanisms for improving the standardization, 
organization, and management of the security informa- 
tion and event management systems that are widely 
deployed across the Department of Defense to improve 
the ability of United States Cyber Command to under- 
stand and control the status and condition of Depart- 
ment networks, including mechanisms to ensure that 
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the security information and event management sys- 
tems of the Department receive and correlate data col- 
lected and analyses conducted at the host or endpoint, 
at the network gateways, and by Internet Service Pro- 
viders in order to discover new attacks reliably and 
rapidly. 

"(d) Provision for Capability Demonstrations. — 
The plan required by subsection (a) shall provide for 
the conduct of demonstrations, pilot projects, and 
other tests on cyber test ranges and operational net- 
works in order to determine and verify that the capa- 
bilities to be acquired pursuant to the plan are effec- 
tive, practical, and affordable. 

"(e) Report. — Not later than April 1, 2012, the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the plan required by subsection (a). 
The report shall set forth the plan and include a com- 
prehensive description of the actions being undertaken 
by the Department to implement the plan." 

Strategy on Computer Software Assurance 

Pub. L. 111-383, div. A, title IX, §932, Jan. 7, 2011, 124 
Stat. 4335, provided that: 

"(a) Strategy Required.— The Secretary of Defense 
shall develop and implement, by not later than October 
1, 2011, a strategy for assuring the security of software 
and software-based applications for all covered sys- 
tems. 

"(b) Covered Systems. — For purposes of this section, 
a covered system is any critical information system or 
weapon system of the Department of Defense, including 
the following: 

"(1) A major system, as that term is defined in sec- 
tion 2302(5) of title 10, United States Code. 

"(2) A national security system, as that term is de- 
fined in section 3542(b)(2) of title 44, United States 
Code. 

"(3) Any Department of Defense information sys- 
tem categorized as Mission Assurance Category I. 

"(4) Any Department of Defense information sys- 
tem categorized as Mission Assurance Category II in 
accordance with Department of Defense Directive 
8500. 01E. 

"(c) Elements. — The strategy required by subsection 
(a) shall include the following: 

"(1) Policy and regulations on the following: 
"(A) Software assurance generally. 
"(B) Contract requirements for software assur- 
ance for covered systems in development and pro- 
duction. 

"(C) Inclusion of software assurance in milestone 
reviews and milestone approvals. 

"(D) Rigorous test and evaluation of software as- 
surance in development, acceptance, and oper- 
ational tests. 

"(E) Certification and accreditation requirements 
for software assurance for new systems and for up- 
dates for legacy systems, including mechanisms to 
monitor and enforce reciprocity of certification and 
accreditation processes among the military depart- 
ments and Defense Agencies. 

"(F) Remediation in legacy systems of critical 
software assurance deficiencies that are defined as 
critical in accordance with the Application Secu- 
rity Technical Implementation Guide of the De- 
fense Information Systems Agency. 
"(2) Allocation of adequate facilities and other re- 
sources for test and evaluation and certification and 
accreditation of software to meet applicable require- 
ments for research and development, systems acquisi- 
tion, and operations. 

"(3) Mechanisms for protection against compromise 
of information systems through the supply chain or 
cyber attack by acquiring and improving automated 
tools for — 

"(A) assuring the security of software and soft- 
ware applications during software development; 

"(B) detecting vulnerabilities during testing of 
software; and 



"(C) detecting intrusions during real-time mon- 
itoring of software applications. 

"(4) Mechanisms providing the Department of De- 
fense with the capabilities — 

"(A) to monitor systems and applications in order 
to detect and defeat attempts to penetrate or dis- 
able such systems and applications; and 

"(B) to ensure that such monitoring capabilities 
are integrated into the Department of Defense sys- 
tem of cyber defense-in-depth capabilities. 
"(5) An update to Committee for National Security 
Systems Instruction No. 4009, entitled 'National In- 
formation Assurance Glossary', to include a standard 
definition for software security assurance. 
"(6) Either— 

"(A) mechanisms to ensure that vulnerable Mis- 
sion Assurance Category III information systems, if 
penetrated, cannot be used as a foundation for pen- 
etration of protected covered systems, and means 
for assessing the effectiveness of such mechanisms; 
or 

"(B) plans to address critical vulnerabilities in 
Mission Assurance Category III information sys- 
tems to prevent their use for intrusions of Mission 
Assurance Category I systems and Mission Assur- 
ance Category II systems. 

"(7) A funding mechanism for remediation of criti- 
cal software assurance vulnerabilities in legacy sys- 
tems. 

"(d) Report. — Not later than October 1, 2011, the Sec- 
retary of Defense shall submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] a report on the strategy required by sub- 
section (a). The report shall include the following: 

"(1) A description of the current status of the strat- 
egy required by subsection (a) and of the implementa- 
tion of the strategy, including a description of the 
role of the strategy in the risk management by the 
Department regarding the supply chain and in oper- 
ational planning for cyber security. 

"(2) A description of the risks, if any, that the De- 
partment will accept in the strategy due to limita- 
tions on funds or other applicable constraints." 

Institute for Defense Computer Security and 
Information Protection 

Pub. L. 106-398, §1 [[div. A], title IX, §921], Oct. 30, 
2000, 114 Stat. 1654, 1654A-233, provided that: 

"(a) Establishment. — The Secretary of Defense shall 
establish an Institute for Defense Computer Security 
and Information Protection. 

"(b) Mission. — The Secretary shall require the insti- 
tute — 

"(1) to conduct research and technology develop- 
ment that is relevant to foreseeable computer and 
network security requirements and information as- 
surance requirements of the Department of Defense 
with a principal focus on areas not being carried out 
by other organizations in the private or public sector; 
and 

"(2) to facilitate the exchange of information re- 
garding cyberthreats, technology, tools, and other 
relevant issues. 

"(c) Contractor Operation. — The Secretary shall 
enter into a contract with a not-for-profit entity, or a 
consortium of not-for-profit entities, to organize and 
operate the institute. The Secretary shall use competi- 
tive procedures for the selection of the contractor to 
the extent determined necessary by the Secretary. 

"(d) Funding. — Of the amount authorized to be appro- 
priated by section 301(5) [114 Stat. 1654A-52], $5,000,000 
shall be available for the Institute for Defense Com- 
puter Security and Information Protection. 

"(e) Report. — Not later than April 1, 2001, the Sec- 
retary shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] the Secretary's plan for implementing this sec- 
tion." 
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§ 2224a. Information security: continued applica- 
bility of expiring Governmentwide require- 
ments to the Department of Defense 

(a) In General. — The provisions of subchapter 
II of chapter 35 of title 44 shall continue to apply 
through September 30, 2004, with respect to the 
Department of Defense, notwithstanding the ex- 
piration of authority under section 3536 1 of such 
title. 

(b) Responsibilities. — In administering the 
provisions of subchapter II of chapter 35 of title 
44 with respect to the Department of Defense 
after the expiration of authority under section 
3536 1 of such title, the Secretary of Defense 
shall perform the duties set forth in that sub- 
chapter for the Director of the Office of Manage- 
ment and Budget. 

(Added Pub. L. 107-314, div. A, title X, 
§ 1052(b)(1), Dec. 2, 2002, 116 Stat. 2648.) 

References in Text 

Provisions relating to the expiration of authority of 
subchapter II of chapter 35 of title 44, referred to in 
text, did not appear in section 3536 of title 44 subse- 
quent to the general revision of subchapter II by Pub. 
L. 107-296, title X, § 1001(b)(1), Nov. 25, 2002, 116 Stat. 
2259. 

§2225. Information technology purchases: track- 
ing and management 

(a) Collection of Data Required. — To im- 
prove tracking and management of information 
technology products and services by the Depart- 
ment of Defense, the Secretary of Defense shall 
provide for the collection of the data described 
in subsection (b) for each purchase of such prod- 
ucts or services made by a military department 
or Defense Agency in excess of the simplified ac- 
quisition threshold, regardless of whether such a 
purchase is made in the form of a contract, task 
order, delivery order, military interdepart- 
mental purchase request, or any other form of 
interagency agreement. 

(b) Data To Be Collected. — The data required 
to be collected under subsection (a) includes the 
following: 

(1) The products or services purchased. 

(2) Whether the products or services are cat- 
egorized as commercially available off-the- 
shelf items, other commercial items, non- 
developmental items other than commercial 
items, other noncommercial items, or serv- 
ices. 

(3) The total dollar amount of the purchase. 

(4) The form of contracting action used to 
make the purchase. 

(5) In the case of a purchase made through 
an agency other than the Department of De- 
fense — 

(A) the agency through which the purchase 
is made; and 

(B) the reasons for making the purchase 
through that agency. 

(6) The type of pricing used to make the pur- 
chase (whether fixed price or another type of 
pricing). 

(7) The extent of competition provided in 
making the purchase. 



iSee References in Text note below. 



(8) A statement regarding whether the pur- 
chase was made from — 

(A) a small business concern; 

(B) a small business concern owned and 
controlled by socially and economically dis- 
advantaged individuals; or 

(C) a small business concern owned and 
controlled by women. 

(9) A statement regarding whether the pur- 
chase was made in compliance with the plan- 
ning requirements under sections 11312 and 
11313 of title 40. 

(c) Responsibility To Ensure Fairness of 
Certain Prices. — The head of each contracting 
activity in the Department of Defense shall have 
responsibility for ensuring the fairness and rea- 
sonableness of unit prices paid by the contract- 
ing activity for information technology prod- 
ucts and services that are frequently purchased 
commercially available off-the-shelf items. 

(d) Limitation on Certain Purchases.— No 
purchase of information technology products or 
services in excess of the simplified acquisition 
threshold shall be made for the Department of 
Defense from a Federal agency outside the De- 
partment of Defense unless — 

(1) the purchase data is collected in accord- 
ance with subsection (a); or 

(2) (A) in the case of a purchase by a Defense 
Agency, the purchase is approved by the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics; or 

(B) in the case of a purchase by a military 
department, the purchase is approved by the 
senior procurement executive of the military 
department. 

(e) Annual Report. — Not later than March 15 
of each year, the Secretary of Defense shall sub- 
mit to the Committees on Armed Services of the 
Senate and the House of Representatives a re- 
port containing a summary of the data collected 
in accordance with subsection (a). 

(f) Definitions. — In this section: 

(1) The term "senior procurement execu- 
tive", with respect to a military department, 
means the official designated as the senior 
procurement executive for the military de- 
partment for the purposes of section 1702(c) of 
title 41. 

(2) The term "simplified acquisition thresh- 
old" has the meaning given the term in sec- 
tion 134 of title 41. 

(3) The term "small business concern" 
means a business concern that meets the ap- 
plicable size standards prescribed pursuant to 
section 3(a) of the Small Business Act (15 
U.S.C. 632(a)). 

(4) The term "small business concern owned 
and controlled by socially and economically 
disadvantaged individuals" has the meaning 
given that term in section 8(d)(3)(C) of the 
Small Business Act (15 U.S.C. 637(d)(3)(C)). 

(5) The term "small business concern owned 
and controlled by women" has the meaning 
given that term in section 8(d)(3)(D) of the 
Small Business Act (15 U.S.C. 637(d)(3)(D)). 

(Added Pub. L. 106-398, §1 [[div. A], title VIII, 
§ 812(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-212; 
amended Pub. L. 108-178, § 4(b)(2), Dec. 15, 2003, 
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117 Stat. 2640; Pub. L. 109-364, div. A, title X, 
§ 1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 
111-350, § 5(b)(6), Jan. 4, 2011, 124 Stat. 3842.) 

Amendments 

2011— Subsec. (f)(1). Pub. L. 111-350, § 5(b)(6)(A), sub- 
stituted "section 1702(c) of title 41" for "section 16(c) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
414(c))". 

Subsec. (f)(2). Pub. L. 111-350, § 5(b)(6)(B), substituted 
"section 134 of title 41" for "section 4(11) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 403(11))". 

2006— Subsec. (f)(1). Pub. L. 109-364 substituted "sec- 
tion 16(c) of the Office of Federal Procurement Policy 
Act (41 U.S.C. 414(c))" for "section 16(3) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 414(3))". 

2003— Subsec. (b)(9). Pub. L. 108-178 substituted "sec- 
tions 11312 and 11313 of title 40" for "sections 5122 and 
5123 of the Clinger-Cohen Act of 1996 (40 U.S.C. 1422, 
1423)". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

Demonstration and Pilot Projects on 
Cybersecurity 

Pub. L. 111-383, div. A, title II, §215, Jan. 7, 2011, 124 
Stat. 4165, provided that: 

"(a) Demonstration Projects on Processes for Ap- 
plication of Commercial Technologies to 
Cybersecurity Requirements. — 

"(1) Projects required. — The Secretary of Defense 
and the Secretaries of the military departments shall 
jointly carry out demonstration projects to assess 
the feasibility and advisability of using various busi- 
ness models and processes to rapidly and effectively 
identify innovative commercial technologies and 
apply such technologies to Department of Defense 
and other cybersecurity requirements. 

"(2) Scope of projects. — Any demonstration 
project under paragraph (1) shall be carried out in 
such a manner as to contribute to the cyber policy 
review of the President and the Comprehensive Na- 
tional Cybersecurity Initiative. 

"(b) Pilot Programs on Cybersecurity Required. — 
The Secretary of Defense shall support or conduct pilot 
programs on cybersecurity with respect to the follow- 
ing areas: 

"(1) Threat sensing and warning for information 
networks worldwide. 

"(2) Managed security services for cybersecurity 
within the defense industrial base, military depart- 
ments, and combatant commands. 

"(3) Use of private processes and infrastructure to 
address threats, problems, vulnerabilities, or oppor- 
tunities in cybersecurity. 

"(4) Processes for securing the global supply chain. 
"(5) Processes for threat sensing and security of 
cloud computing infrastructure. 
"(c) Reports. — 

"(1) Reports required. — Not later than 240 days 
after the date of the enactment of this Act [Jan. 7, 
2011], and annually thereafter at or about the time of 
the submittal to Congress of the budget of the Presi- 
dent for a fiscal year (as submitted pursuant to sec- 
tion 1105(a) of title 31, United States Code), the Sec- 
retary of Defense shall, in coordination with the Sec- 
retary of Homeland Security, submit to Congress a 
report on any demonstration projects carried out 
under subsection (a), and on the pilot projects carried 
out under subsection (b), during the preceding year. 

"(2) Elements. — Each report under this subsection 
shall include the following: 

"(A) A description and assessment of any activi- 
ties under the demonstration projects and pilot 
projects referred to in paragraph (1) during the pre- 
ceding year. 



"(B) For the pilot projects supported or con- 
ducted under subsection (b)(2) — 

"(i) a quantitative and qualitative assessment 
of the extent to which managed security services 
covered by the pilot project could provide effec- 
tive and affordable cybersecurity capabilities for 
components of the Department of Defense and for 
entities in the defense industrial base, and an as- 
sessment whether such services could be expanded 
rapidly to a large scale without exceeding the 
ability of the Federal Government to manage 
such expansion; and 

"(ii) an assessment of whether managed secu- 
rity services are compatible with the 
cybersecurity strategy of the Department of De- 
fense with respect to conducting an active, in- 
depth defense under the direction of United 
States Cyber Command. 

"(C) For the pilot projects supported or conducted 
under subsection (b)(3) — 

"(i) a description of any performance metrics 
established for purposes of the pilot project, and 
a description of any processes developed for pur- 
poses of accountability and governance under any 
partnership under the pilot project; and 

"(ii) an assessment of the role a partnership 
such as a partnership under the pilot project 
would play in the acquisition of cyberspace capa- 
bilities by the Department of Defense, including a 
role with respect to the development and ap- 
proval of requirements, approval and oversight of 
acquiring capabilities, test and evaluation of new 
capabilities, and budgeting for new capabilities. 
"(D) For the pilot projects supported or con- 
ducted under subsection (b)(4) — 

"(i) a framework and taxonomy for evaluating 
practices that secure the global supply chain, as 
well as practices for securely operating in an un- 
certain or compromised supply chain; 

"(ii) an assessment of the viability of applying 
commercial practices for securing the global sup- 
ply chain; and 

"(iii) an assessment of the viability of applying 
commercial practices for securely operating in an 
uncertain or compromised supply chain. 
"(E) For the pilot projects supported or con- 
ducted under subsection (b)(5) — 

"(i) an assessment of the capabilities of Federal 
Government providers to offer secure cloud com- 
puting environments; and 

"(ii) an assessment of the capabilities of com- 
mercial providers to offer secure cloud computing 
environments to the Federal Government. 
"(3) Form. — Each report under this subsection shall 
be submitted in unclassified form, but may include a 
classified annex." 

Implementation of New Acquisition Process for 
Information Technology Systems 

Pub. L. 111-84, div. A, title VIII, §804, Oct. 28, 2009, 123 
Stat. 2402, provided that: 

"(a) New Acquisition Process Required. — The Sec- 
retary of Defense shall develop and implement a new 
acquisition process for information technology sys- 
tems. The acquisition process developed and imple- 
mented pursuant to this subsection shall, to the extent 
determined appropriate by the Secretary — 

"(1) be based on the recommendations in chapter 6 
of the March 2009 report of the Defense Science Board 
Task Force on Department of Defense Policies and 
Procedures for the Acquisition of Information Tech- 
nology; and 

"(2) be designed to include — 
"(A) early and continual involvement of the user; 
"(B) multiple, rapidly executed increments or re- 
leases of capability; 

"(C) early, successive prototyping to support an 
evolutionary approach; and 
"(D) a modular, open-systems approach. 
"(b) Report to Congress.— Not later than 270 days 
after the date of the enactment of this Act [Oct. 28, 
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2009], the Secretary of Defense shall submit to the Com- 
mittees on Armed Services of the Senate and the House 
of Representatives a report on the new acquisition 
process developed pursuant to subsection (a). The re- 
port required by this subsection shall, at a minimum — 
"(1) describe the new acquisition process; 
"(2) provide an explanation for any decision by the 
Secretary to deviate from the criteria established for 
such process in paragraphs (1) and (2) of subsection 
(a); 

"(3) provide a schedule for the implementation of 
the new acquisition process; 

"(4) identify the categories of information tech- 
nology acquisitions to which such process will apply; 
and 

"(5) include the Secretary's recommendations for 
any legislation that may be required to implement 
the new acquisition process." 

Clearinghouse for Rapid Identification and Dis- 
semination of Commercial Information Tech- 
nologies 

Pub. L. 110-181, div. A, title VIII, §881, Jan. 28, 2008, 
122 Stat. 262, provided that: 

"(a) Requirement to Establish Clearinghouse. — 
Not later than 180 days after the date of the enactment 
of this Act [Jan. 28, 2008], the Secretary of Defense, act- 
ing through the Assistant Secretary of Defense for Net- 
works and Information Integration, shall establish a 
clearinghouse for Identifying, assessing, and dissemi- 
nating knowledge about readily available Information 
technologies (with an emphasis on commercial off-the- 
shelf information technologies) that could support the 
warfighting mission of the Department of Defense. 

"(b) Responsibilities. — The clearinghouse estab- 
lished pursuant to subsection (a) shall be responsible 
for the following: 

"(1) Developing a process to rapidly assess and set 
priorities and needs for significant information tech- 
nology needs of the Department of Defense that could 
be met by commercial technologies, including a proc- 
ess for — 

"(A) aligning priorities and needs with the re- 
quirements of the commanders of the combatant 
command; and 

"(B) proposing recommendations to the com- 
manders of the combatant command of feasible 
technical solutions for further evaluation. 
"(2) Identifying and assessing emerging commercial 
technologies (Including commercial off-the-shelf 
technologies) that could support the warfighting mis- 
sion of the Department of Defense, including the pri- 
orities and needs identified pursuant to paragraph (1). 

"(3) Disseminating information about commercial 
technologies identified pursuant to paragraph (2) to 
commanders of combatant commands and other po- 
tential users of such technologies. 

"(4) Identifying gaps in commercial technologies 
and working to stimulate investment in research and 
development In the public and private sectors to ad- 
dress those gaps. 

"(5) Enhancing internal data and communications 
systems of the Department of Defense for sharing and 
retaining information regarding commercial tech- 
nology priorities and needs, technologies available to 
meet such priorities and needs, and ongoing research 
and development directed toward gaps in such tech- 
nologies. 

"(6) Developing mechanisms, including web-based 
mechanisms, to facilitate communications with in- 
dustry regarding the priorities and needs of the De- 
partment of Defense identified pursuant to paragraph 
(1) and commercial technologies available to address 
such priorities and needs. 

"(7) Assisting in the development of guides to help 
small information technology companies with prom- 
ising technologies to understand and navigate the 
funding and acquisition processes of the Department 
of Defense. 

"(8) Developing methods to measure how well proc- 
esses developed by the clearinghouse are being uti- 



lized and to collect data on an ongoing basis to assess 
the benefits of commercial technologies that are pro- 
cured on the recommendation of the clearinghouse. 
"(c) Personnel. — The Secretary of Defense, acting 
through the Assistant Secretary of Defense for Net- 
works and Information Integration, shall provide for 
the hiring and support of employees (including detail- 
ees from other components of the Department of De- 
fense and from other Federal departments or agencies) 
to assist in identifying, assessing, and disseminating 
information regarding commercial technologies under 
this section. 

"(d) Report to Congress. — Not later than one year 
after the date of the enactment of this Act [Jan. 28, 
2008], the Secretary of Defense shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the implementa- 
tion of this section." 

Time for Implementation; Applicability 

Pub. L. 106-398, §1 [[div. A], title VIII, § 812(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-214, provided that: 

"(1) The Secretary of Defense shall collect data as re- 
quired under section 2225 of title 10, United States Code 
(as added by subsection (a)) for all contractual actions 
covered by such section entered into on or after the 
date that is one year after the date of the enactment of 
this Act [Oct. 30, 2000]. 

"(2) Subsection (d) of such section shall apply with 
respect to purchases described In that subsection for 
which solicitations of offers are issued on or after the 
date that is one year after the date of the enactment of 
this Act." 

GAO Report 

Pub. L. 106-398, §1 [[div. A], title VIII, §812(c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-214, directed the Comptrol- 
ler General to submit to committees of Congress a re- 
port on the collection of data under this section not 
later than 15 months after Oct. 30, 2000. 

§ 2226. Contracted property and services: prompt 
payment of vouchers 

(a) Requirement. — Of the contract vouchers 
that are received by the Defense Finance and 
Accounting Service by means of the mechaniza- 
tion of contract administration services system, 
the number of such vouchers that remain unpaid 
for more than 30 days as of the last day of each 
month may not exceed 5 percent of the total 
number of the contract vouchers so received 
that remain unpaid on that day. 

(b) Contract Voucher Defined. — In this sec- 
tion, the term "contract voucher" means a 
voucher or invoice for the payment to a contrac- 
tor for services, commercial items (as defined in 
section 103 of title 41), or other deliverable items 
provided by the contractor under a contract 
funded by the Department of Defense. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1006(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-247; 
amended Pub. L. 111-350, § 5(b)(7), Jan. 4, 2011, 124 
Stat. 3842.) 

Amendments 

2011 — Subsec. (b). Pub. L. 111-350 substituted "section 
103 of title 41" for "section 4(12) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(12))". 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title X, § 1006(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-248, provided that: "Section 
2226 of title 10, United States Code (as added by sub- 
section (a)), shall take effect on December 1, 2000." 
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Conditional Requirement for Report 

Pub. L. 106-398, §1 [[dlv. A], title X, § 1006(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-248, provided that: 

"(1) If for any month of the noncompliance reporting 
period the requirement in section 2226 of title 10, 
United States Code (as added by subsection (a)), is not 
met, the Secretary of Defense shall submit to the Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on Armed Services of the House of Representa- 
tives a report on the magnitude of the unpaid contract 
vouchers. The report for a month shall be submitted 
not later than 30 days after the end of that month. 

"(2) A report for a month under paragraph (1) shall 
include information current as of the last day of the 
month as follows: 

"(A) The number of the vouchers received by the 
Defense Finance and Accounting Service by means of 
the mechanization of contract administration serv- 
ices system during each month. 

"(B) The number of the vouchers so received, when- 
ever received by the Defense Finance and Accounting 
Service, that remain unpaid for each of the following 
periods: 

"(i) Over 30 days and not more than 60 days, 
"(ii) Over 60 days and not more than 90 days, 
"(ill) More than 90 days. 

"(C) The number of the vouchers so received that 
remain unpaid for the major categories of procure- 
ments, as defined by the Secretary of Defense. 

"(D) The corrective actions that are necessary, and 
those that are being taken, to ensure compliance 
with the requirement in subsection (a). 
"(3) For purposes of this subsection: 

"(A) The term 'noncompliance reporting period' 
means the period beginning on December 1, 2000, and 
ending on November 30, 2004. 

"(B) The term 'contract voucher' has the meaning 
given that term in section 2226(b) of title 10, United 
States Code (as added by subsection (a))." 

§2227. Electronic submission and processing of 
claims for contract payments 

(a) Submission of Claims.— The Secretary of 
Defense shall require that any claim for pay- 
ment under a Department of Defense contract 
shall be submitted to the Department of Defense 
in electronic form. 

(b) Processing. — A contracting officer, con- 
tract administrator, certifying official, or other 
officer or employee of the Department of De- 
fense who receives a claim for payment in elec- 
tronic form in accordance with subsection (a) 
and is required to transmit the claim to any 
other officer or employee of the Department of 
Defense for processing under procedures of the 
department shall transmit the claim and any 
additional documentation necessary to support 
the determination and payment of the claim to 
such other officer or employee electronically. 

(c) Waiver Autbority.— If the Secretary of 
Defense determines that the requirement for 
using electronic means for submitting claims 
under subsection (a), or for transmitting claims 
and supporting documentation under subsection 
(b), is unduly burdensome in any category of 
cases, the Secretary may exempt the cases in 
that category from the application of the re- 
quirement. 

(d) Implementation of Requirements.— In im- 
plementing subsections (a) and (b), the Sec- 
retary of Defense shall provide for the following: 

(1) Policies, requirements, and procedures 
for using electronic means for the submission 
of claims for payment to the Department of 
Defense and for the transmission, between De- 



partment of Defense officials, of claims for 
payment received in electronic form, together 
with supporting documentation (such as re- 
ceiving reports, contracts and contract modi- 
fications, and required certifications). 

(2) The format in which information can be 
accepted by the corporate database of the De- 
fense Finance and Accounting Service. 

(3) The requirements to be included in con- 
tracts regarding the electronic submission of 
claims for payment by contractors. 

(e) Claim for Payment Defined. — In this sec- 
tion, the term "claim for payment" means an 
invoice or any other demand or request for pay- 
ment. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1008(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-249.) 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title X, §1008(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-250, provided that: 

"(1) Subject to paragraph (2), the Secretary of De- 
fense shall apply section 2227 of title 10, United States 
Code (as added by subsection (a)), with respect to con- 
tracts for which solicitations of offers are issued after 
June 30, 2001. 

"(2)(A) The Secretary may delay the implementation 
of section 2227 to a date after June 30, 2001, upon a find- 
ing that it is impracticable to implement that section 
until that later date. In no event, however, may the im- 
plementation be delayed to a date after October 1, 2002. 

"(B) Upon determining to delay the implementation 
of such section 2227 to a later date under subparagraph 
(A), the Secretary shall promptly publish a notice of 
the delay in the Federal Register. The notice shall in- 
clude a specification of the later date on which the im- 
plementation of that section is to begin. Not later than 
30 days before the later implementation date, the Sec- 
retary shall publish in the Federal Register another no- 
tice that such section is being implemented beginning 
on that date." 

[Notice by Department of Defense of delay in the im- 
plementation of this section from June 30, 2001, until 
Oct. 1, 2002, was published on Aug. 21, 2001, at 66 F.R. 
43841.] 

Implementation Plan 

Pub. L. 106-398, §1 [[div. A], title X, § 1008(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-250, directed the Secretary of 
Defense, not later than Mar. 30, 2001, to submit to com- 
mittees of Congress a plan for the implementation of 
the requirements imposed under this section. 

§ 2228. Office of Corrosion Policy and Oversight 

(a) Office and Director.— (1) There is an Of- 
fice of Corrosion Policy and Oversight within 
the Office of the Under Secretary of Defense for 
Acquisition, Technology, and Logistics. 

(2) The Office shall be headed by a Director of 
Corrosion Policy and Oversight, who shall be as- 
signed to such position by the Under Secretary 
from among civilian employees of the Depart- 
ment of Defense with the qualifications de- 
scribed in paragraph (3). The Director is respon- 
sible in the Department of Defense to the Sec- 
retary of Defense (after the Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics) for the prevention and mitigation of corro- 
sion of the military equipment and infrastruc- 
ture of the Department of Defense. The Director 
shall report directly to the Under Secretary. 

(3) In order to qualify to be assigned to the po- 
sition of Director, an individual shall — 
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(A) have management expertise in, and pro- 
fessional experience with, corrosion project 
and policy implementation, including an un- 
derstanding of the effects of corrosion policies 
on infrastructure; research, development, test, 
and evaluation; and maintenance; and 

(B) have an understanding of Department of 
Defense budget formulation and execution, 
policy formulation, and planning and program 
requirements. 

(4) The Secretary of Defense shall designate 
the position of Director as a critical acquisition 
position under section 1733(b)(1)(C) of this title. 

(b) Duties. — (1) The Director of Corrosion Pol- 
icy and Oversight (in this section referred to as 
the "Director") shall oversee and coordinate ef- 
forts throughout the Department of Defense to 
prevent and mitigate corrosion of the military 
equipment and infrastructure of the Depart- 
ment. The duties under this paragraph shall in- 
clude the duties specified in paragraphs (2) 
through (5). 

(2) The Director shall develop and recommend 
any policy guidance on the prevention and miti- 
gation of corrosion to be issued by the Secretary 
of Defense. 

(3) The Director shall review the programs and 
funding levels proposed by the Secretary of each 
military department during the annual internal 
Department of Defense budget review process as 
those programs and funding proposals relate to 
programs and funding for the prevention and 
mitigation of corrosion and shall submit to the 
Secretary of Defense recommendations regard- 
ing those programs and proposed funding levels. 

(4) The Director shall provide oversight and 
coordination of the efforts within the Depart- 
ment of Defense to prevent or mitigate corro- 
sion during — 

(A) the design, acquisition, and maintenance 
of military equipment; and 

(B) the design, construction, and mainte- 
nance of infrastructure. 

(5) The Director shall monitor acquisition 
practices within the Department of Defense — 

(A) to ensure that the use of corrosion pre- 
vention technologies and the application of 
corrosion prevention treatments are fully con- 
sidered during research and development in 
the acquisition process; and 

(B) to ensure that, to the extent determined 
appropriate for each acquisition program, such 
technologies and treatments are incorporated 
into that program, particularly during the en- 
gineering and design phases of the acquisition 
process. 

(c) Additional Authorities for Director.— 
The Director is authorized to — 

(1) develop, update, and coordinate corrosion 
training with the Defense Acquisition Univer- 
sity; 

(2) participate in the process within the De- 
partment of Defense for the development of 
relevant directives and instructions; and 

(3) interact directly with the corrosion pre- 
vention industry, trade associations, other 
government corrosion prevention agencies, 
academic research and educational institu- 
tions, and scientific organizations engaged in 
corrosion prevention, including the National 
Academy of Sciences. 



(d) Long-Term Strategy. — (1) The Secretary 
of Defense shall develop and implement a long- 
term strategy to reduce corrosion and the ef- 
fects of corrosion on the military equipment and 
infrastructure of the Department of Defense. 

(2) The strategy under paragraph (1) shall in- 
clude the following: 

(A) Expansion of the emphasis on corrosion 
prevention and mitigation within the Depart- 
ment of Defense to include coverage of infra- 
structure. 

(B) Application uniformly throughout the 
Department of Defense of requirements and 
criteria for the testing and certification of 
new corrosion-prevention technologies for 
equipment and infrastructure with similar 
characteristics, similar missions, or similar 
operating environments. 

(C) Implementation of programs, including 
supporting databases, to ensure that a focused 
and coordinated approach is taken throughout 
the Department of Defense to collect, review, 
validate, and distribute information on proven 
methods and products that are relevant to the 
prevention of corrosion of military equipment 
and infrastructure. 

(D) Establishment of a coordinated research 
and development program for the prevention 
and mitigation of corrosion for new and exist- 
ing military equipment and infrastructure 
that includes a plan to transition new corro- 
sion prevention technologies into operational 
systems, including through the establishment 
of memoranda of agreement, joint funding 
agreements, public-private partnerships, uni- 
versity research and education centers, and 
other cooperative research agreements. 

(3) The strategy shall include, for the matters 
specified in paragraph (2), the following: 

(A) Policy guidance. 

(B) Performance measures and milestones. 

(C) An assessment of the necessary person- 
nel and funding necessary to accomplish the 
long-term strategy. 

(e) Report. — (1) For each budget for a fiscal 
year, beginning with the budget for fiscal year 
2009, the Secretary of Defense shall submit, with 
the defense budget materials, a report on the 
following: 

(A) Funding requirements for the long-term 
strategy developed under subsection (d). 

(B) The return on investment that would be 
achieved by implementing the strategy. 

(C) For the fiscal year covered by the report 
and the preceding fiscal year, the funds re- 
quested in the budget compared to the funding 
requirements. 

(D) An explanation if the funding require- 
ments are not fully funded in the budget. 

(E) For the fiscal year covered by the report 
and the preceding fiscal year, the amount of 
funds requested in the budget for each project 
or activity described in subsection (d) com- 
pared to the funding requirements for the 
project or activity. 

(2) Within 60 days after submission of the 
budget for a fiscal year, the Comptroller General 
shall provide to the congressional defense com- 
mittees — 
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(A) an analysis of the budget submission for 
corrosion control and prevention by the De- 
partment of Defense; and 

(B) an analysis of the report required under 
paragraph (1), including the annex to the re- 
port described in paragraph (3). 

(3) Each report under this section shall in- 
clude, in an annex to the report, a copy of the 
annual corrosion report most recently submit- 
ted by the corrosion control and prevention ex- 
ecutive of each military department under sec- 
tion 903(b)(5) of the Duncan Hunter National De- 
fense Authorization Act for Fiscal Year 2009 
(Public Law 110-417; 122 Stat. 4567; 10 U.S.C. 2228 
note). 

(f) Definitions— In this section: 

(1) The term "corrosion" means the deterio- 
ration of a material or its properties due to a 
reaction of that material with its chemical en- 
vironment. 

(2) The term "military equipment" includes 
all weapon systems, weapon platforms, vehi- 
cles, and munitions of the Department of De- 
fense, and the components of such items. 

(3) The term "infrastructure" includes all 
buildings, structures, airfields, port facilities, 
surface and subterranean utility systems, 
heating and cooling systems, fuel tanks, pave- 
ments, and bridges. 

(4) The term "budget", with respect to a fis- 
cal year, means the budget for that fiscal year 
that is submitted to Congress by the President 
under section 1105(a) of title 31. 

(5) The term "defense budget materials", 
with respect to a fiscal year, means the mate- 
rials submitted to Congress by the Secretary 
of Defense in support of the budget for that 
fiscal year. 

(Added Pub. L. 107-314, div. A, title X, 
§ 1067(a)(1), Dec. 2, 2002, 116 Stat. 2657; amended 
Pub. L. 110-181, div. A, title III, §371(a)-(e), Jan. 
28, 2008, 122 Stat. 79-81; Pub. L. 110-417, [div. A], 
title X, § 1061(b)(1), Oct. 14, 2008, 122 Stat. 4612; 
Pub. L. 111-383, div. A, title III, §331, Jan. 7, 2011, 
124 Stat. 4185.) 

Amendments 

2011— Subsec. (e)(1)(C). Pub. L. 111-383, §331(1)(A), sub- 
stituted "For the fiscal year covered by the report and 
the preceding' fiscal year, the" for "The". 

Subsec. (e)(1)(E). Pub. L. 111-383, §331(1)(B), added 
subpar. (B). 

Subsec. (e)(2)(B). Pub. L. 111-383, §331(2), inserted be- 
fore period at end ", including the annex to the report 
described in paragraph (3)". 

Subsec. (e)(3). Pub. L. 111-383, §331(3), added par. (3). 

2008— Pub. L. 110-181, §371(a)(l), substituted "Office of 
Corrosion Policy and Oversight" for "Military equip- 
ment and infrastructure: prevention and mitigation of 
corrosion" in section catchline. 

Subsec. (a). Pub. L. 110-181, §371(a)(l), added subsec. 
(a) and struck out heading and text of former subsec. 
(a). Former text read as follows: "The Secretary of De- 
fense shall designate an officer or employee of the De- 
partment of Defense, or a standing board or committee 
of the Department of Defense, as the senior official or 
organization responsible in the Department to the Sec- 
retary of Defense (after the Under Secretary of Defense 
for Acquisition, Technology, and Logistics) for the pre- 
vention and mitigation of corrosion of the military 
equipment and infrastructure of the Department." 

Subsec. (b)(1). Pub. L. 110-181, § 371(a)(2)(A), sub- 
stituted "Director of Corrosion Policy and Oversight 



(in this section referred to as the 'Director')" for "offi- 
cial or organization designated under subsection (a)". 

Subsec. (b)(2) to (5). Pub. L. 110-181, § 371(a)(2)(B), sub- 
stituted "Director" for "designated official or organi- 
zation". 

Subsecs. (c), (d). Pub. L. 110-181, § 371(b), added subsec. 
(c) and redesignated former subsec. (c) as (d). Former 
subsec. (d) redesignated (f). 

Subsec. (d)(2)(D). Pub. L. 110-181, §371(c), as amended 
by Pub. L. 110-417, inserted ", including through the es- 
tablishment of memoranda of agreement, joint funding 
agreements, public-private partnerships, university re- 
search and education centers, and other cooperative re- 
search agreements" after "operational systems". 

Subsec. (e). Pub. L. 110-181, § 371(d), added subsec. (e). 

Subsec. (f). Pub. L. 110-181, §371(b), redesignated sub- 
sec. (d) as (f). 

Subsec. (f)(4), (5). Pub. L. 110-181, § 371(e), added pars. 
(4) and (5). 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 effective Jan. 28, 2008, 
and as if included in Pub. L. 110-181 as enacted, see sec- 
tion 1061(b) of Pub. L. 110-417, set out as a note under 
section 6382 of Title 5, Government Organization and 
Employees. 

Implementation of Corrective Actions Resulting 
From Corrosion Study of the F-22 and F-35 Air- 
craft 

Pub. L. 112-81, div. A, title III, §324, Dec. 31, 2011, 125 
Stat. 1362, provided that: 

"(a) Implementation; Congressional Briefing. — Not 
later than January 31, 2012, the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics shall 
implement the recommended actions described in sub- 
section (b) and provide to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] a briefing on the actions taken by the Under 
Secretary to implement such recommended actions. 

"(b) Recommended Actions. — The recommended ac- 
tions described in this subsection are the following four 
recommended actions included in the report of the Gov- 
ernment Accountability Office report numbered 
GAO-11-117R and titled 'Defense Management: DOD 
Needs to Monitor and Assess Corrective Actions Result- 
ing from Its Corrosion Study of the F-35 Joint Strike 
Fighter': 

"(1) The documentation of program-specific recom- 
mendations made as a result of the corrosion study 
described in subsection (d) with regard to the F-35 
and F-22 aircraft and the establishment of a process 
for monitoring and assessing the effectiveness of the 
corrective actions taken with respect to such aircraft 
in response to such recommendations. 

"(2) The documentation of program-specific recom- 
mendations made as a result of such corrosion study 
with regard to the other weapon systems identified in 
the study, specifically the CH-53K helicopter, the 
Joint High Speed Vessel, the Broad Area Maritime 
Surveillance Unmanned Aircraft System, and the 
Joint Light Tactical Vehicle, and the establishment 
of a process for monitoring and assessing the effec- 
tiveness of the corrosion prevention and control pro- 
grams implemented for such weapons systems in re- 
sponse to such recommendations. 

"(3) The documentation of Air Force-specific and 
Navy-specific recommendations made as a result of 
such corrosion study and the establishment of a proc- 
ess for monitoring and assessing the effectiveness of 
the corrective actions taken by the Air Force and the 
Navy in response to such recommendations. 

"(4) The documentation of Department of Defense- 
wide recommendations made as a result of such cor- 
rosion study, the implementation of any needed 
changes in policies and practices to improve corro- 
sion prevention and control in new systems acquired 
by the Department, and the establishment of a proc- 
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ess for monitoring- and assessing the effectiveness of 
the corrective actions taken by the Department in re- 
sponse to such recommendations. 
"(c) Deadline fob Compliance. — Not later than De- 
cember 31, 2012, the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics, in conjunction 
with the directors of the F-35 and F-22 program offices, 
the directors of the program offices for the weapons 
systems referred to in subsection (b)(2), the Secretary 
of the Army, the Secretary of the Air Force, and the 
Secretary of the Navy, shall — 

"(1) take whatever steps necessary to comply with 
the recommendations documented pursuant to the re- 
quired implementation under subsection (a) of the 
recommended actions described in subsection (b); or 

"(2) submit to the congressional defense commit- 
tees written justification of why compliance was not 
feasible or achieved. 

"(d) Corrosion Study.— The corrosion study de- 
scribed in this subsection is the study required in 
House Report 111-166 accompanying H.R. 264V of the 
111th Congress [Pub. L. 111-84] conducted by the Office 
of the Director of Corrosion Policy and Oversight of the 
Office of the Secretary of Defense and titled 'Corrosion 
Evaluation of the F-22 Raptor and F-35 Lightning II 
Joint Strike Fighter'." 

Corrosion Control and Prevention Executives for 
the Military Departments 

Pub. L. 110-417, [div. A], title IX, §903, Oct. 14, 2008, 
122 Stat. 4566, provided that: 

"(a) Requirement to Designate Corrosion Control 
and Prevention Executive. — Not later than 90 days 
after the date of the enactment of this Act [Oct. 14, 
2008], the Assistant Secretary of each military depart- 
ment with responsibility for acquisition, technology, 
and logistics shall designate an employee of the mili- 
tary department as the corrosion control and preven- 
tion executive. Such executive shall be the senior offi- 
cial in the department with responsibility for coordi- 
nating department-level corrosion control and preven- 
tion program activities (including budget program- 
ming) with the military department and the Office of 
the Secretary of Defense, the program executive offi- 
cers of the military departments, and relevant major 
subordinate commands of the military departments. 

"(b) Duties. — (1) The corrosion control and preven- 
tion executive of a military department shall ensure 
that corrosion control and prevention is maintained in 
the department's policy and guidance for management 
of each of the following: 

"(A) System acquisition and production, including 
design and maintenance. 

"(B) Research, development, test, and evaluation 
programs and activities. 

"(C) Equipment standardization programs, includ- 
ing international standardization agreements. 

"(D) Logistics research and development initia- 
tives. 

"(E) Logistics support analysis as it relates to inte- 
grated logistic support in the materiel acquisition 
process. 

"(F) Military infrastructure design, construction, 
and maintenance. 

"(2) The corrosion control and prevention executive 
of a military department shall be responsible for iden- 
tifying the funding levels necessary to accomplish the 
items listed in subparagraphs (A) through (F) of para- 
graph (1). 

"(3) The corrosion control and prevention executive 
of a military department shall, in cooperation with the 
appropriate staff of the department, develop, support, 
and provide the rationale for resources — 

"(A) to initiate and sustain an effective corrosion 
control and prevention program in the department; 
"(B) to evaluate the program's effectiveness; and 
"(C) to ensure that corrosion control and preven- 
tion requirements for materiel are reflected in budg- 
eting and policies of the department for the formula- 
tion, management, and evaluation of personnel and 



programs for the entire department, including its re- 
serve components. 

"(4) The corrosion control and prevention executive 
of a military department shall be the principal point of 
contact of the department to the Director of Corrosion 
Policy and Oversight (as assigned under section 2228 of 
title 10, United States Code). 

"(5) The corrosion control and prevention executive 
of a military department shall submit an annual re- 
port, not later than December 31 of each year, to the 
Secretary of Defense containing recommendations per- 
taining to the corrosion control and prevention pro- 
gram of the military department, including corrosion- 
related funding levels to carry out all of the duties of 
the executive under this section." 

Deadline for Designation of Responsible Official 
or Organization; Interim Report; Deadline for 
Long-Term Strategy; GAO Review 

Pub. L. 107-314, div. A, title X, § 1067(b)-(e), Dec. 2, 
2002, 116 Stat. 2658, 2659, directed the Secretary of De- 
fense to designate a responsible official or organization 
under subsec. (a) of this section not later than 90 days 
after Dec. 2, 2002, directed the Secretary to submit to 
Congress a report setting forth the long-term strategy 
required under subsec. (c) of this section not later than 
one year after Dec. 2, 2002, and required the Comptrol- 
ler General to monitor the implementation of such 
long-term strategy and, not later than 18 months after 
Dec. 2, 2002, to submit to Congress an assessment of the 
extent to which that strategy had been implemented. 

§2229. Strategic policy on prepositioning of ma- 
teriel and equipment 

(a) Policy Required. — The Secretary of De- 
fense shall maintain a strategic policy on the 
programs of the Department of Defense for the 
prepositioning of materiel and equipment. Such 
policy shall take into account national security 
threats, strategic mobility, service require- 
ments, and the requirements of the combatant 
commands. 

(b) Limitation of Diversion of Prepositioned 
Materiel. — The Secretary of a military depart- 
ment may not divert materiel or equipment 
from prepositioned stocks except — 

(1) in accordance with a change made by the 
Secretary of Defense to the policy maintained 
under subsection (a); or 

(2) for the purpose of directly supporting a 
contingency operation or providing humani- 
tarian assistance under chapter 20 of this title. 

(c) Congressional Notification. — The Sec- 
retary of Defense may not implement or change 
the policy required under subsection (a) until 
the Secretary submits to the congressional de- 
fense committees a report describing the policy 
or change to the policy. 

(d) Annual Certification. — (1) Not later than 
the date of the submission of the President's 
budget request for a fiscal year under section 
1105 of title 31, the Secretary of Defense shall 
submit to the congressional defense committees 
certification 1 in writing that the prepositioned 
stocks of each of the military departments meet 
all operations plans, in both fill and readiness, 
that are in effect as of the date of the submis- 
sion of the certification. 

(2) If, for any year, the Secretary cannot cer- 
tify that any of the prepositioned stocks meet 
such operations plans, the Secretary shall in- 
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elude with the certification for that year a list 
of the operations plans affected, a description of 
any measures that have been taken to mitigate 
any risk associated with prepositioned stock 
shortfalls, and an anticipated timeframe for the 
replenishment of the stocks. 

(3) A certification under this subsection shall 
be in an unclassified form but may have a classi- 
fied annex. 

(Added Pub. L. 109-364, div. A, title III, § 351(a), 
Oct. 17, 2006, 120 Stat. 2160; amended Pub. L. 
112-81, div. A, title III, § 341(a), Dec. 31, 2011, 125 
Stat. 1369.) 

Amendments 
2011— Subsec. (d). Pub. L. 112-81 added subsec. (d). 
Deadline for Establishment of Policy 

Pub. L. 109-364, div. A, title III, § 351(c), Oct. 17, 2006, 
120 Stat. 2160, provided that: 

"(1) Deadline. — Not later than six months after the 
date of the enactment of this Act [Oct. 17, 2006], the 
Secretary of Defense shall establish the strategic pol- 
icy on the programs of the Department of Defense for 
the prepositioning of materiel and equipment required 
under section 2229 of title 10, United States Code, as 
added by subsection (a). 

"(2) Limitation on diversion of prepositioned mate- 
riel. — During the period beginning on the date of the 
enactment of this Act [Oct. 17, 2006] and ending on the 
date on which the Secretary of Defense submits the re- 
port required under section 2229(c) of title 10, United 
States Code, on the policy referred to in paragraph (1), 
the Secretary of a military department may not divert 
materiel or equipment from prepositioned stocks ex- 
cept for the purpose of directly supporting a contin- 
gency operation or providing humanitarian assistance 
under chapter 20 of that title." 

Improving Department of Defense Support for 
Civil Authorities 

Pub. L. 109-364, div. A, title III, §359, Oct. 17, 2006, 120 
Stat. 2164, provided that: 

"(a) Consultation. — In the development of concept 
plans for the Department of Defense for providing sup- 
port to civil authorities, the Secretary of Defense may 
consult with the Secretary of Homeland Security and 
State governments. 

"(b) Prepositioning of Department of Defense As- 
sets. — The Secretary of Defense may provide for the 
prepositioning of prepackaged or preidentified basic re- 
sponse assets, such as medical supplies, food and water, 
and communications equipment, in order to improve 
the ability of the Department of Defense to rapidly pro- 
vide support to civil authorities. The prepositioning of 
basic response assets shall be carried out in a manner 
consistent with Department of Defense concept plans 
for providing support to civil authorities and section 
2229 of title 10, United States Code, as added by section 
351. 

"(c) Reimbursement. — To the extent required by sec- 
tion 1535 of title 31, United States Code, or other appli- 
cable law, the Secretary of Defense shall require that 
the Department of Defense be reimbursed for costs in- 
curred by the Department in the prepositioning of basic 
response assets under subsection (b). 

"(d) Military Readiness. — The Secretary of Defense 
shall ensure that the prepositioning of basic response 
assets under subsection (b) does not adversely affect 
the military preparedness of the United States. 

"(e) Procedures and Guidelines. — The Secretary 
may develop procedures and guidelines applicable to 
the prepositioning of basic response assets under sub- 
section (b)." 

§ 2229a. Annual report on prepositioned materiel 
and equipment 

(a) Annual Report Required— Not later than 
the date of the submission of the President's 



budget request for a fiscal year under section 
1105 of title 31, the Secretary of Defense shall 
submit to the congressional defense committees 
a report on the status of the materiel in the pre- 
positioned stocks as of the end of the fiscal year 
preceding the fiscal year during which the re- 
port is submitted. Each report shall be unclassi- 
fied and may contain a classified annex. Each 
report shall include the following information: 

(1) The level of fill for major end items of 
equipment and spare parts in each pre- 
positioned set as of the end of the fiscal year 
covered by the report. 

(2) The material condition of equipment in 
the prepositioned stocks as of the end of such 
fiscal year, grouped by category or major end 
item. 

(3) A list of major end items of equipment 
drawn from the prepositioned stocks during 
such fiscal year and a description of how that 
equipment was used and whether it was re- 
turned to the stocks after being used. 

(4) A timeline for completely reconstituting 
any shortfall in the prepositioned stocks. 

(5) An estimate of the amount of funds re- 
quired to completely reconstitute any short- 
fall in the prepositioned stocks and a descrip- 
tion of the Secretary's plan for carrying out 
such complete reconstitution. 

(6) A list of any operations plan affected by 
any shortfall in the prepositioned stocks and a 
description of any action taken to mitigate 
any risk that such a shortfall may create. 

(7) A list of any non-standard items slated 
for inclusion in the prepositioned stocks and a 
plan for funding the inclusion and sustain- 
ment of such items. 

(8) A list of any equipment used in support of 
Operation Iraqi Freedom, Operation New 
Dawn, or Operation Enduring Freedom slated 
for retrograde and subsequent inclusion in the 
prepositioned stocks. 

(9) An efficiency strategy for limited shelf- 
life medical stock replacement. 

(10) The status of efforts to develop a joint 
strategy, integrate service requirements, and 
eliminate redundancies. 

(11) The operational planning assumptions 
used in the formulation of prepositioned stock 
levels and composition. 

(12) A list of any strategic plans affected by 
changes to the levels, composition, or loca- 
tions of the prepositioned stocks and a de- 
scription of any action taken to mitigate any 
risk that such changes may create. 

(b) Comptroller General Review.— (1) By not 
later than 120 days after the date on which a re- 
port is submitted under subsection (a), the 
Comptroller General shall review the report and, 
as the Comptroller General determines appro- 
priate, submit to the congressional defense com- 
mittees any additional information that the 
Comptroller General determines will further in- 
form such committees on issues relating to the 
status of the materiel in the prepositioned 
stocks. 

(2) The Secretary of Defense shall ensure the 
full cooperation of the Department of Defense 
with the Comptroller General for purposes of the 
conduct of the review required by this sub- 
section, both before and after each report is sub- 
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mitted under subsection (a). The Secretary shall 
conduct periodic briefings for the Comptroller 
General on the information covered by each re- 
port required under subsection (a) and provide 
to the Comptroller General access to the data 
and preliminary results to be used by the Sec- 
retary in preparing each such report before the 
Secretary submits the report to enable the 
Comptroller General to conduct each review re- 
quired under paragraph (1) in a timely manner. 

(3) The requirement to conduct a review under 
this subsection shall terminate on September 30, 
2015. 

(Added Pub. L. 110-181, div. A, title III, § 352(a), 
Jan. 28, 2008, 122 Stat. 71; amended Pub. L. 
112-81, div. A, title III, § 341(b), Dec. 31, 2011, 125 
Stat. 1369.) 

Amendments 

2011— Subsec. (a)(7) to (12). Pub. L. 112-81 added pars. 

m to (i2). 

CHAPTER 133— FACILITIES FOR RESERVE 
COMPONENTS 

Sec. 

2231. Reference to chapter 1803. 

Prior Provisions 

A prior chapter 133 was transferred to end of part V 
of subtitle E of this title and renumbered chapter 1803. 

§2231. Reference to chapter 1803 

Provisions of law relating to facilities for re- 
serve components are set forth in chapter 1803 of 
this title (beginning with section 18231). 

(Added Pub. L. 103-337, div. A, title XVI, 
§1664(b)(ll), Oct. 5, 1994, 108 Stat. 3011.) 

Prior Provisions 

Prior sections 2231 to 2239 were renumbered sections 
18231 to 18239 of this title, respectively. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

CHAPTER 134— MISCELLANEOUS 
ADMINISTRATIVE PROVISIONS 

Subchapter Sec. 
I. Miscellaneous Authorities, Prohibi- 
tions, and Limitations on the Use of 

Appropriated Funds 2241 

II. Miscellaneous Administrative Author- 
ity 2251 

SUBCHAPTER I— MISCELLANEOUS AU- 
THORITIES, PROHIBITIONS, AND LIMITA- 
TIONS ON THE USE OF APPROPRIATED 
FUNDS 

Sec. 

2241. Availability of appropriations for certain pur- 

poses. 

2241a. Prohibition on use of funds for publicity or 
propaganda purposes within the United 

Stfl.tBS. 

2242. Authority to use appropriated funds for cer- 

tain investigations and security services. 

2243. Authority to use appropriated funds to sup- 

port student meal programs in overseas de- 
pendents' schools. 

2244. Security investigations. 



Sec. 

2244a. Equipment scheduled for retirement or dis- 
posal: limitation on expenditures for modi- 
fications. 

2245. Use of aircraft for proficiency flying: limita- 
tion. 

2245a. Use of operation and maintenance funds for 
purchase of investment items: limitation. 

[2246 to 2248. Renumbered or Repealed.] 

2249. Prohibition on use of funds for documenting 
economic or employment impact of certain 
acquisition programs. 

2249a. Prohibition on providing financial assistance 
to terrorist countries. 

2249b. Display of State flags: prohibition on use of 
funds to arbitrarily exclude flag; position 
and manner of display. 

2249c. Regional Defense Combating Terrorism Fel- 
lowship Program: authority to use appro- 
priated funds for costs associated with edu- 
cation and training of foreign officials. 

2249d. Distribution to certain foreign personnel of 
education and training materials and infor- 
mation technology to enhance military 
interoperability with the armed forces. 

Amendments 

2011— Pub. L. 111-383, div. A, title X, § 1075(b)(30), Jan. 
7, 2011, 124 Stat. 4370, transferred item 2241a "Prohibi- 
tion on use of funds for publicity or propaganda pur- 
poses within the United States" to appear after item 
2241. 

2009— Pub. L. 111-84, div. A, title X, § 1031(a)(2), Oct. 
28, 2009, 123 Stat. 2448, added item 2241a at the end. 

2008— Pub. L. 110-417, [div. A], title XII, § 1205(a)(2), 
Oct. 14, 2008, 122 Stat. 4624, added item 2249d. 

2006— Pub. L. 109-364, div. A, title XII, § 1204(d)(3), Oct. 
17, 2006, 120 Stat. 2416, substituted "Regional Defense 
Combating Terrorism Fellowship Program: authority 
to use appropriated funds for costs associated with edu- 
cation and training of foreign officials" for "Authority 
to use appropriated funds for costs of attendance of for- 
eign visitors under Regional Defense Counterterrorism 
Fellowship Program" in item 2249c. 

Pub. L. 109-163, div. A, title III, §§ 372(b), 373(b), Jan. 
6, 2006, 119 Stat. 3210, 3211, added items 2244a and 2245a. 

2004— Pub. L. 108-375, div. A, title VI, § 651(f)(3), Oct. 
28, 2004, 118 Stat. 1972, struck out items 2246 "Depart- 
ment of Defense golf courses: limitation on use of ap- 
propriated funds" and 2247 "Use of appropriated funds 
for operation of Armed Forces Recreation Center, Eu- 
rope: limitation". 

2003— Pub. L. 108-136, div. A, title X, § 1045(a)(5)(B), 
title XII, § 1221(a)(2), Nov. 24, 2003, 117 Stat. 1612, 1651, 
struck out item 2248 "Purchase of surety bonds: prohi- 
bition" and added item 2249c. 

1996— Pub. L. 104-201, div. A, title X, § 1071(b), Sept. 23, 
1996, 110 Stat. 2657, added item 2249b. 

Pub. L. 104-106, div. A, title XIII, § 1341(b), div. D, title 
XLIII, § 4321(b)(2)(B), Feb. 10, 1996, 110 Stat. 485, 672, re- 
designated item 2247, relating to prohibition on use of 
funds for documenting economic or employment im- 
pact of certain acquisition programs, as 2249 and added 
item 2249a. 

1994— Pub. L. 103-355, title VII, § 7202(a)(2), Oct. 13, 
1994, 108 Stat. 3379, added item 2247 relating to prohibi- 
tion on use of funds for documenting economic or em- 
ployment impact of certain acquisition programs. 

Pub. L. 103-337, div. A, title III, § 372(b), title X, 
§ 1063(b), Oct. 5, 1994, 108 Stat. 2736, 2848, added item 2247 
relating to use of appropriated funds for operation of 
Armed Forces Recreation Center, Europe: limitation 
and item 2248. 

1993— Pub. L. 103-160, div. A, title III, § 312(b), Nov. 30, 
1993, 107 Stat. 1618, added item 2246. 

1991— Pub. L. 102-190, div. A, title X, § 1062(a)(3), Dec. 
5, 1991, 105 Stat. 1475, made technical correction to di- 
rectory language of Pub. L. 101-510, div. A, title XIV, 
§ 1481(e)(2), Nov. 5, 1990, 104 Stat. 1706. See 1990 amend- 
ment note below. 
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1990— Pub. L. 101-510, dlv. A, title XIV, § 1481(e)(2), 
Nov. 5, 1990, 104 Stat. 1V06, as amended by Pub. L. 
102-190, div. A, title X, § 1062(a)(3), Dec. 5, 1991, 105 Stat. 
1475, added item 2245. 

Pub. L. 101-510, div. A, title IX, § 904(b), Nov. 5, 1990, 
104 Stat. 1621, added item 2244. 

1989— Pub. L. 101-189, div. A, title III, § 326(b), Nov. 29, 
1989, 103 Stat. 1416, added item 2243. 

§2241. Availability of appropriations for certain 
purposes 

(a) Operation and Maintenance Appropria- 
tions. — Amounts appropriated to the Depart- 
ment of Defense for operation and maintenance 
of the active forces may be used for the follow- 
ing purposes: 

(1) Morale, welfare, and recreation. 

(2) Modification of personal property. 

(3) Design of vessels. 

(4) Industrial mobilization. 

(5) Military communications facilities on 
merchant vessels. 

(6) Acquisition of services, special clothing, 
supplies, and equipment. 

(7) Expenses for the Reserve Officers' Train- 
ing Corps and other units at educational insti- 
tutions. 

(b) Necessary Expenses.— Amounts appro- 
priated to the Department of Defense may be 
used for all necessary expenses, at the seat of 
the Government or elsewhere, in connection 
with communication and other services and sup- 
plies that may be necessary for the national de- 
fense. 

(c) Activities of the National Committee 
for Employer Support of the Guard and Re- 
serve. — Amounts appropriated for operation and 
maintenance may, under regulations prescribed 
by the Secretary of Defense, be used by the Sec- 
retary for official reception, representation, and 
advertising activities and materials of the Na- 
tional Committee for Employer Support of the 
Guard and Reserve to further employer commit- 
ments to their employees who are members of a 
reserve component. 

(Added Pub. L. 100-370, § 1(e)(1), July 19, 1988, 102 
Stat. 844; amended Pub. L. 108-136, div. A, title 
V, §518, Nov. 24, 2003, 117 Stat. 1462.) 

Historical and Revision Notes 

Subsection (a) of this section and sections 2253(b) and 
2661(a) of this title are based on Pub. L. 98-212, title VII, 
§735, Dec. 8, 1983, 97 Stat. 1444, as amended by Pub. L. 
98-525, title XIV, §§ 1403(a)(2), 1404, Oct. 19, 1984. 98 Stat. 
2621. 

In two instances, the source section for provisions to 
be codified provides that defense appropriations may be 
used for "welfare and recreation" or "welfare and rec- 
reational" purposes. (Section 735 of Public Law 98-212 
and section 8006(b) of Public Law 99-190, to be codified 
as 10 U.S.C. 2241(a)(1) and 2490(2), respectively). The 
committee added the term "morale" in both of these 
two instances to conform to the usual "MWR" usage 
for morale, welfare, and recreation activities. 

Subsection (b) of this section and sections 2242(1), (4) 
and 2253(a)(1) of this title are based on Pub. L. 98-212, 
title VII, §705, Dec. 8, 1983, 97 Stat. 1437. 

Section 705 of Public Law 98-212, to be codified as 10 
U.S.C. 2241(b), provides that defense appropriations 
may be used in connection with certain services and 
supplies "as may be necessary to carry out the pur- 
poses of this Act". The reference to "this Act" means 
Public Law 98-212, the FY84 Defense Appropriations 



Act. Language similar to section 705 had been enacted 
as part of the annual defense appropriation Act for 
many years. In the FY84 Act, section 705 was enacted 
as a permanent provision. The quoted phrase above was 
not, however, revised from the traditional annual word- 
ing as the provision had appeared in annual appropria- 
tions Acts in order to give it effect beyond the fiscal 
year concerned. Since the general purpose of a defense 
appropriations Act is to provide funds for national de- 
fense purposes, the committee, in codifying this provi- 
sion, revised the quoted phrase so as to read "that may 
be necessary for the national defense". No change in 
meaning is intended. 

Amendments 

2003— Subsec. (c). Pub. L. 108-136 added subsec. (c). 

Limitation on Source of Funds for Certain Joint 
Cargo Aircraft Expenditures 

Pub. L. 110-417, [div. A], title II, §216, Oct. 14, 2008, 122 
Stat. 4387, provided that: 

"(a) Limitation. — Of the amounts appropriated pursu- 
ant to an authorization of appropriations in this Act 
[see Tables for classification] or otherwise made avail- 
able for fiscal year 2009 or any fiscal year thereafter for 
the Army or the Air Force, the Secretary of the Army 
and the Secretary of the Air Force may fund relevant 
expenditures for the Joint Cargo Aircraft only through 
amounts made available for procurement or for re- 
search, development, test, and evaluation. 

"(b) Relevant Expenditures for the Joint Cargo 
Aircraft Defined. — In this section, the term 'relevant 
expenditures for the Joint Cargo Aircraft' means ex- 
penditures relating to — 
"(1) support equipment; 
"(2) initial spares; 
"(3) training simulators; 

"(4) systems engineering and management; and 
"(5) post-production modifications." 

Prohibitions Relating to Propaganda 

Pub. L. 110-417, [div. A], title X, §1056, Oct. 14, 2008, 
122 Stat. 4610, provided that: 

"(a) Prohibition. — No part of any funds authorized to 
be appropriated in this or any other Act shall be used 
by the Department of Defense for publicity or propa- 
ganda purposes within the United States not otherwise 
specifically authorized by law. 

"(b) Report. — Not later than 90 days after the date of 
the enactment of this Act [Oct. 14, 2008], the Inspector 
General of the Department of Defense shall submit to 
Congress a report on the findings of their project num- 
ber D2008-DIPOEF-0209.000, entitled 'Examination of 
Allegations Involving DoD Office of Public Affairs Out- 
reach Program'. 

"(c) Legal Opinion. — Not later than 120 days after 
the date of the enactment of this Act, the Comptroller 
General of the United States shall issue a legal opinion 
to Congress on whether the Department of Defense vio- 
lated appropriations prohibitions on publicity or propa- 
ganda activities established in Public Laws 107-117, 
107-248, 108-87, 108-287, 109-148, 109-289, and 110-116, the 
Department of Defense Appropriations Acts for fiscal 
years 2002 through 2008, respectively, by offering special 
access to prominent persons in the private sector who 
serve as media analysts, including briefings and infor- 
mation on war efforts, meetings with high level govern- 
ment officials, and trips to Iraq and Guantanamo Bay, 
Cuba. 

"(d) Rule of Construction Related to Intelligence 
Activities. — Nothing in this section shall be construed 
to apply to any lawful and authorized intelligence ac- 
tivity of the United States Government." 

Funds Made Available for Transportation of 
Medical Supplies to American Samoa and Indian 
Health Service 

Pub. L. 110-329, div. C, title VIII, §8058, Sept. 30, 2008, 
122 Stat. 3634, provided that: "Notwithstanding any 
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other provision of law, funds available to the Depart- 
ment of Defense in this Act [div. C of Pub. L. 110-329, 
see Tables for classification], and hereafter, shall be 
made available to provide transportation of medical 
supplies and equipment, on a nonreimbursable basis, to 
American Samoa, and funds available to the Depart- 
ment of Defense shall be made available to provide 
transportation of medical supplies and equipment, on a 
nonreimbursable basis, to the Indian Health Service 
when it is in conjunction with a civil-military project." 

Obligation op Funds for Installation Support 
Functions 

Pub. L. 108-287, title VIII, §8070, Aug. 5, 2004, 118 Stat. 
987, provided that: "Hereafter, funds appropriated for 
Operation and maintenance and for the Defense Health 
Program in this Act [see Tables for classification], and 
in future appropriations acts for the Department of De- 
fense, for supervision and administration costs for fa- 
cilities maintenance and repair, minor construction, or 
design projects, or any planning studies, environmental 
assessments, or similar activities related to installa- 
tion support functions, may be obligated at the time 
the reimbursable order is accepted by the performing 
activity: Provided, That for the purpose of this section, 
supervision and administration costs includes all in- 
house Government cost." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 108-87, title VIII, §8071, Sept. 30, 2003, 117 Stat. 
1088. 

Pub. L. 107-248, title VIII, §8072, Oct. 23, 2002, 116 Stat. 
1553. 

Pub. L. 107-117, div. A, title VIII, §8080, Jan. 10, 2002, 
115 Stat. 2265. 

Pub. L. 106-259, title VIII, §8079, Aug. 9, 2000, 114 Stat. 
691. 

Pub. L. 106-79, title VIII, §8084, Oct. 25, 1999, 113 Stat. 
1251. 

Pub. L. 105-262, title VIII, §8085, Oct. 17, 1998, 112 Stat. 
2318. 

Pub. L. 105-56, title VIII, §8093, Oct. 8, 1997, 111 Stat. 
1241. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8119], Sept. 30, 1996, 110 Stat. 3009-71, 3009-114. 

Limitation on Payment of Facilities Charges 
Assessed by Department of State 

Pub. L. 108-136, div. A, title X, §1007, Nov. 24, 2003, 117 
Stat. 1585, provided that: 

"(a) Costs of Goods and Services Provided to De- 
partment of State. — Funds appropriated for the De- 
partment of Defense may be transferred to the Depart- 
ment of State as remittance for a fee charged to the 
Department of Defense by the Department of State for 
any year for the maintenance, upgrade, or construction 
of United States diplomatic facilities only to the ex- 
tent that the amount charged (when added to other 
amounts previously so charged for that fiscal year) ex- 
ceeds the total amount of the unreimbursed costs in- 
curred by the Department of Defense during that year 
in providing goods and services to the Department of 
Stilts . 

"(b) Effective Date. — Subsection (a) shall take ef- 
fect as of October 1, 2003." 

Total Information Awareness Program 

Pub. L. 108-7, div. M, §111, Feb. 20, 2003, 117 Stat. 534, 
provided that: 

"(a) Limitation on Use of Funds for Research and 
Development on Total Information Awareness Pro- 
gram. — Notwithstanding any other provision of law, 
commencing 90 days after the date of the enactment of 
this Act [Feb. 20, 2003], no funds appropriated or other- 
wise made available to the Department of Defense, 
whether to an element of the Defense Advanced Re- 
search Projects Agency or any other element, or to any 
other department, agency, or element of the Federal 
Government, may be obligated or expended on research 



and development on the Total Information Awareness 
program unless — 

"(1) the report described in subsection (b) is submit- 
ted to Congress not later than 90 days after the date 
of the enactment of this Act; or 

"(2) the President certifies to Congress in writing, 
that — 

"(A) the submittal of the report to Congress with- 
in 90 days after the date of the enactment of this 
Act is not practicable; and 

"(B) the cessation of research and development on 
the Total Information Awareness program would 
endanger the national security of the United 
States. 

"(b) Report. — The report described in this subsection 
is a report, in writing, of the Secretary of Defense, the 
Attorney General, and the Director of Central Intel- 
ligence, acting jointly, that — 
"(1) contains — 

"(A) a detailed explanation of the actual and in- 
tended use of funds for each project and activity of 
the Total Information Awareness program, includ- 
ing an expenditure plan for the use of such funds; 

"(B) the schedule for proposed research and devel- 
opment on each project and activity of the Total 
Information Awareness program; and 

"(C) target dates for the deployment of each 
project and activity of the Total Information 
Awareness program; 

"(2) assesses the likely efficacy of systems such as 
the Total Information Awareness program in provid- 
ing practically valuable predictive assessments of the 
plans, intentions, or capabilities of terrorists or ter- 
rorist groups; 

"(3) assesses the likely impact of the implementa- 
tion of a system such as the Total Information 
Awareness program on privacy and civil liberties; 

"(4) sets forth a list of the laws and regulations 
that govern the information to be collected by the 
Total Information Awareness program, and a descrip- 
tion of any modifications of such laws that will be re- 
quired to use the information in the manner proposed 
under such program; and 

"(5) includes recommendations, endorsed by the At- 
torney General, for practices, procedures, regula- 
tions, or legislation on the deployment, implementa- 
tion, or use of the Total Information Awareness pro- 
gram to eliminate or minimize adverse effects of such 
program on privacy and other civil liberties. 
"(c) Limitation on Deployment of Total Informa- 
tion Awareness Program. — (1) Notwithstanding any 
other provision of law and except as provided in para- 
graph (2), if and when research and development on the 
Total Information Awareness program, or any compo- 
nent of such program, permits the deployment or im- 
plementation of such program or component, no de- 
partment, agency, or element of the Federal Govern- 
ment may deploy or implement such program or com- 
ponent, or transfer such program or component to an- 
other department, agency, or element of the Federal 
Government, until the Secretary of Defense — 

"(A) notifies Congress of that development, includ- 
ing a specific and detailed description of — 

"(i) each element of such program or component 
intended to be deployed or implemented; and 

"(ii) the method and scope of the intended deploy- 
ment or implementation of such program or compo- 
nent (including the data or information to be ac- 
cessed or used); and 

"(B) has received specific authorization by law 
from Congress for the deployment or implementation 
of such program or component, including — 

"(i) a specific authorization by law for the deploy- 
ment or implementation of such program or compo- 
nent; and 

"(ii) a specific appropriation by law of funds for 
the deployment or implementation of such program 
or component. 
"(2) The limitation in paragraph (1) shall not apply 
with respect to the deployment or implementation of 
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the Total Information Awareness program, or a compo- 
nent of such program, in support of the following: 

"(A) Lawful military operations of the United 
States conducted outside the United States. 

"(B) Lawful foreign intelligence activities con- 
ducted wholly against non-United States persons. 
"(d) Sense of Congress. — It is the sense of Congress 
that — 

"(1) the Total Information Awareness program 
should not be used to develop technologies for use in 
conducting intelligence activities or law enforcement 
activities against United States persons without ap- 
propriate consultation with Congress or without 
clear adherence to principles to protect civil liberties 
and privacy; and 

"(2) the primary purpose of the Defense Advanced 
Research Projects Agency is to support the lawful ac- 
tivities of the Department of Defense and the na- 
tional security programs conducted pursuant to the 
laws assembled for codification purposes in title 50, 
United States Code. 
"(e) Definitions. — In this section: 

"(1) Total information awareness program. — The 
term 'Total Information Awareness program' — 

"(A) means the computer hardware and software 
components of the program known as Total Infor- 
mation Awareness, any related information aware- 
ness program, or any successor program under the 
Defense Advanced Research Projects Agency or an- 
other element of the Department of Defense; and 

"(B) includes a program referred to in subpara- 
graph (1), or a component of such program, that has 
been transferred from the Defense Advanced Re- 
search Projects Agency or another element of the 
Department of Defense to any other department, 
agency, or element of the Federal Government. 
"(2) Non-united states person. — The term 'non- 
United States person' means any person other than a 
United States person. 

"(3) United states person. — The term 'United 
States person' has the meaning given that term in 
section 101(i) of the Foreign Intelligence Surveillance 
Act of 1978 (50 U.S.C. 1801(D)." 

[Reference to the Director of Central Intelligence or 
the Director of the Central Intelligence Agency in the 
Director's capacity as the head of the intelligence com- 
munity deemed to be a reference to the Director of Na- 
tional Intelligence. Reference to the Director of Cen- 
tral Intelligence or the Director of the Central Intel- 
ligence Agency in the Director's capacity as the head of 
the Central Intelligence Agency deemed to be a ref- 
erence to the Director of the Central Intelligence Agen- 
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as 
a note under section 401 of Title 50, War and National 
Defense.] 

Funds Prohibited for Contracts With Persons 
Convicted of Unlawful Manufacture or Sale of 
Congressional Medals of Honor 

Pub. L. 105-262, title VIII, §8118, Oct. 17, 1998, 112 Stat. 
2331, provided that: "During the current fiscal year and 
hereafter, no funds appropriated or otherwise available 
to the Department of Defense may be used to award a 
contract to, extend a contract with, or approve the 
award of a subcontract to any person who within the 
preceding 15 years has been convicted under section 704 
of title 18, United States Code, of the unlawful manu- 
facture or sale of the Congressional Medal of Honor." 

Use of Funds for Modification of Retired Air- 
craft, Weapon, Ship or Other Item of Equipment 

Pub. L. 105-56, title VIII, §8053, Oct. 8, 1997, 111 Stat. 
1232, which provided that none of the funds provided in 
the Act and hereafter would be available for use by a 
military department to modify an aircraft, weapon, 
ship or other item of equipment, that the military de- 
partment concerned planned to retire or otherwise dis- 
pose of within 5 years after completion of the modifica- 
tion, was repealed and restated in section 2244a of this 



title by Pub. L. 109-163, div. A, title III, § 372(a), (c), 119 
Stat. 3209, 3210. 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8055], Sept. 30, 1996, 110 Stat. 3009-71, 3009-99. 

Pub. L. 104-61, title VIII, §8068, Dec. 1, 1995, 109 Stat. 
664. 

Pub. L. 103-335, title VIII, §8079, Sept. 30, 1994, 108 
Stat. 2636. 

Pub. L. 103-139, title VIII, §8098, Nov. 11, 1993, 107 
Stat. 1462. 

Pub. L. 102-396, title IX, §9034, Oct. 6, 1992, 106 Stat. 
1908. 

Pub. L. 102-172, title VIII, §8034, Nov. 26, 1991, 105 
Stat. 1178. 

Pub. L. 101-511, title VIII, §8035, Nov. 5, 1990, 104 Stat. 
1882. 

Demonstration Project for Uniform Funding of 
Morale, Welfare, and Recreation Activities at 
Certain Military Installations 

Pub. L. 104-106, div. A, title III, §335, Feb. 10, 1996, 110 
Stat. 262, directed the Secretary of Defense to conduct 
a demonstration project to evaluate the feasibility of 
using only nonappropriated funds to support morale, 
welfare, and recreation programs at military installa- 
tions in order to facilitate the procurement of property 
and services for those programs and the management of 
employees used to carry out those programs, directed 
the Secretary to submit to Congress a final report on 
the results of the project not later than Dec. 31, 1998, 
and provided that the project would terminate not 
later than Sept. 30, 1998. 

Interagency Courier Service 

Pub. L. 103-335, title VIII, §8119, Sept. 30, 1994, 108 
Stat. 2649, provided that: "During the current fiscal 
year and hereafter, the Department of State and the 
Department of Defense are authorized to provide inter- 
agency courier service on a non-reimbursable basis." 

Restrictions on Procurements From Outside of 
United States 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8109], Sept. 30, 1996, 110 Stat. 3009-71, 3009-111, provided 
for application of section 9005 of Public Law 102-396 
(formerly set out below), prior to repeal by Pub. L. 
107-107, div. A, title VIII, § 832(b)(2), Dec. 28, 2001, 115 
Stat. 1190. 

Pub. L. 102-396, title IX, §9005, Oct. 6, 1992, 106 Stat. 
1900, as amended by Pub. L. 103-139, title VIII, §8005, 
Nov. 11, 1993, 107 Stat. 1438; Pub. L. 103-355, title IV, 
§ 4401(e), Oct. 13, 1994, 108 Stat. 3348, provided for restric- 
tions on procurements from outside of the United 
States, prior to repeal by Pub. L. 107-107, div. A, title 
VIII, § 832(b)(1), Dec. 28, 2001, 115 Stat. 1190. 

Prohibition on Use of Funds To Purchase Dogs or 
Cats for Medical Training 

Pub. L. 101-511, title VIII, §8019, Nov. 5, 1990, 104 Stat. 
1879, provided that: "None of the funds appropriated by 
this Act [see Tables for classification] or hereafter 
shall be used to purchase dogs or cats or otherwise fund 
the use of dogs or cats for the purpose of training De- 
partment of Defense students or other personnel in sur- 
gical or other medical treatment of wounds produced 
by any type of weapon: Provided, That the standards of 
such training with respect to the treatment of animals 
shall adhere to the Federal Animal Welfare Law and to 
those prevailing in the civilian medical community." 

Restoration, Cancellation, or Closure of Certain 
Department of Defense Appropriation Account 
Balances 

Pub. L. 101-511, title VIII, §8080, Nov. 5, 1990, 104 Stat. 
1893, provided that: 

"(a) Upon the date of enactment of this Act [Nov. 5, 
1990], the balances of any unobligated amount of an ap- 
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propriation of the Department of Defense which has 
been withdrawn under the provisions of section 
1552(a)(2) of title 31, United States Code, the obligated 
balance of which has not been transferred pursuant to 
the provisions of section 1552(a)(1) of title 31, United 
States Code, shall be restored to that appropriation. 
Thirty days following- enactment of this Act all bal- 
ances of unobligated funds withdrawn from any ac- 
count of the Department of Defense under the provi- 
sions of section 1552(a)(2) of title 31, United States 
Code, prior to the enactment of this Act, (other than 
those restored pursuant to the provisions of this sub- 
section) are cancelled. 

"(b) During the current fiscal year and thereafter — 
"(1) on the 3rd September 30th after enactment of 

this section [Nov. 5, 1990], all obligated balances 

transferred under section 1552(a)(1) of title 31, United 

States Code; 

"(2) on September 30th of the 5th fiscal year after 
the period of availability of an appropriation account 
of the Department of Defense available for obligation 
for a definite period ends or has ended, with respect 
to those accounts which, upon the date of enactment 
of this section have expired for obligation but whose 
obligated balances have not been transferred pursu- 
ant to the provisions of section 1552(a)(1) of title 31, 
United States Code; and 

"(3) with respect to any appropriation account 
made available to the Department of Defense for an 
indefinite period against which no obligations have 
been made for two consecutive years and upon a de- 
termination by the Secretary of Defense or the Presi- 
dent that the purposes of such indefinite appropria- 
tion have been carried out, 
any remaining obligated or unobligated balance of such 
accounts are closed and thereafter shall not be avail- 
able for obligation or expenditure for any purpose: Pro- 
vided, That collections authorized to be credited to an 
account which were not credited to the account before 
it was closed shall be deposited in the Treasury as mis- 
cellaneous receipts: Provided further, That, without 
prior action by the Comptroller General but without 
relieving the Comptroller General of the duty to make 
decisions under any law or to settle claims and ac- 
counts, when an account is closed (including accounts 
covered by subsection (a) of this section) and currently 
applicable appropriations of the Department of Defense 
are not chargeable, obligations and adjustments to ob- 
ligations that would have been chargeable to an ac- 
count prior to closing, may be chargeable to currently 
applicable appropriations of the Department of Defense 
available for the same purpose in amounts equal to one 
percent of the total appropriation for the current ac- 
count or the amount of the original appropriation, 
whichever is less: Provided further, That after the end of 
the period of availability of an appropriation account 
available for a definite period and before closing of that 
account under this section such account shall be avail- 
able for recording, adjusting, and liquidating obliga- 
tions properly chargeable to such account in amounts 
not to exceed the unobligated expired balances of such 
appropriation: Provided further, That with respect to a 
change to a contract under which the contractor is re- 
quired to perform additional work, other than adjust- 
ments to pay claims or increases under an escalation 
clause (hereinafter referred to as a contract change), if 
such a charge for such a contract change with respect 
to a program, project or activity would cause the total 
amount of such obligations to exceed $4,000,000 in any 
single fiscal year for a program, project, or activity, 
the obligation may only be made if the obligation is ap- 
proved by the Secretary of Defense or, if such a change 
would cause the total amount of such obligations to ex- 
ceed $25,000,000 in any single fiscal year for a program, 
project or activity, the obligation may be made only 
after 30 days have elapsed after the Secretary of De- 
fense submits to the Committees on Appropriations and 
Armed Services of the Senate and the House of Rep- 
resentatives a notice of the intention to obligate such 
funds, together with the legal basis and the policy rea- 
sons for making such an obligation. 



"(c) The provisions of this section shall apply to any 
appropriation account now or hereafter made unless 
the appropriation Act for that account specifically pro- 
vides for an extension of the availability of such ac- 
count and provides an exception to the five year period 
of availability for recording, adjusting and liquidating 
obligations properly chargeable to that account." 

Availability of Appropriations 

The following general provisions, that had been re- 
peated as fiscal year provisions in prior appropriation 
acts, were enacted as permanent law in the Department 
of Defense Appropriations Act, 1990, Pub. L. 101-165, 
title IX, §§9002, 9006, 9020, 9025, 9030, 9079, Nov. 21, 1989, 

103 Stat. 1129, 1130, 1133-1135, 1147: 

"Sec. 9002. [Authorized Secretaries of Defense, Army, 
Navy, and Air Force to procure services in accordance 
with section 3109 of Title 5, Government Organization 
and Employees, under regulations prescribed by the 
Secretary of Defense, and to pay in connection there- 
with travel expenses of individuals while traveling 
from their homes or places of business to official duty 
stations and return; and was repealed and restated in 
section 129b of this title by Pub. L. 101-510, div. A, title 
XIV, § 1481(b)(1), (3), Nov. 5, 1990, 104 Stat. 1704, 1705.] 

"Sec. 9006. [Provided that no appropriations available 
to the Department of Defense could be used for operat- 
ing aircraft under the jurisdiction of the armed forces 
for the purpose of proficiency flying, as defined in De- 
partment of Defense Directive 1340.4, except in accord- 
ance with regulations prescribed by the Secretary of 
Defense; and was repealed and restated in section 2245 
of this title by Pub. L. 101-510, div. A, title XIV, 
§ 1481(e)(1), (3), Nov. 5, 1990, 104 Stat. 1706.] 

"Sec. 9020. [Provided that no funds available to the 
Department of Defense could be used to provide medi- 
cal care in the United States on an inpatient basis to 
foreign military and diplomatic personnel or their de- 
pendents unless the Department is reimbursed for the 
costs of providing such care; and was repealed and re- 
stated in section 2549 of this title by Pub. L. 101-510, 
div. A, title XIV, § 1481(f)(1), (3), Nov. 5, 1990, 104 Stat. 
1707.] 

"Sec. 9025. [Provided that no funds available to the 
Department of Defense could be used to lease to non- 
Federal agencies in the United States aircraft or vehi- 
cles owned or operated by the Department when suit- 
able aircraft or vehicles are commercially available in 
the private sector; and was repealed and restated in 
section 2550 of this title by Pub. L. 101-510, div. A, title 
XIV, § 1481(g)(1), (4), Nov. 5, 1990, 104 Stat. 1707.] 

"Sec. 9030. [Provided that funds available to the De- 
partment of Defense could be used by the Department 
for helicopters and motorized equipment at Defense in- 
stallations for removal of feral burros and horses; and 
was repealed and restated in section 2678 of this title by 
Pub. L. 101-510, div. A, title XIV, § 1481(h)(1), (3), Nov. 5, 
1990, 104 Stat. 1708.] 

"Sec. 9079. None of the funds appropriated by this Act 
or hereafter shall be obligated for the second career 
training program authorized by Public Law 96-347 
[amending sections 2109, 3307, 3381 to 3385, and 8335 of 
Title 5, Government Organization and Employees]." 

The following general provision, that had been re- 
peated as fiscal year provision in prior appropriation 
acts, was enacted as permanent law in the Department 
of Defense Appropriations Act, 1989, Pub. L. 100-463, 
title VIII, §8098, Oct. 1, 1988, 102 Stat. 2270-35, which 
provided that appropriations available to the Depart- 
ment of Defense for operation and maintenance could 
be used to pay claims authorized by law to be paid by 
the Department (except for civil functions), was re- 
pealed and restated in section 2732 of this title by Pub. 
L. 101-510, div. A, title XIV, §1481(j)(l), (3), Nov. 5, 1990, 

104 Stat. 1708, 1709. 
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§ 2241a. Prohibition on use of funds for publicity 
or propaganda purposes within the United 
States 

Funds available to the Department of Defense 
may not be obligated or expended for publicity 
or propaganda purposes within the United 
States not otherwise specifically authorized by 
law. 

(Added Pub. L. 111-84, div. A, title X, § 1031(a)(1), 
Oct. 28, 2009, 123 Stat. 2448.) 

Effective Date 

Pub. L. 111-84, div. A, title X, § 1031(b), Oct. 28, 2009, 
123 Stat. 2448, provided that: "Section 2241a of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2009, or the date of the enact- 
ment of this Act [Oct. 28, 2009], whichever is later." 

§2242. Authority to use appropriated funds for 
certain investigations and security services 

The Secretary of Defense and the Secretary of 
each military department may — 

(1) pay in advance for the expenses of con- 
ducting investigations in foreign countries in- 
cident to matters relating to the Department 
of Defense, to the extent such expenses are de- 
termined by the investigating officer to be 
necessary and in accord with local custom; 

(2) pay expenses incurred in connection with 
the administration of occupied areas; 

(3) pay expenses of military courts, boards, 
and commissions; and 

(4) reimburse the Administrator of General 
Services for security guard services furnished 
by the Administrator to the Department of 
Defense for the protection of confidential files. 

(Added Pub. L. 100-370, § 1(e)(1), July 19, 1988, 102 
Stat. 844.) 

Historical and Revision Notes 

Paragraphs (1) and (4) of this section and sections 
2241(b) and 2253(a)(1) of this title are based on Pub. L. 
98-212, title VII, §705, Dec. 8, 1983, 97 Stat. 1437. 

Paragraphs (2) and (3) are based on Pub. L. 99-190, 
§101(b) [title VIII, §§8005(a), 8006(a)], Dec. 19, 1985, 99 
Stat. 1185, 1202, 1203. 

§2243. Authority to use appropriated funds to 
support student meal programs in overseas 
dependents' schools 

(a) Authority. — Subject to subsection (b), 
amounts appropriated to the Department of De- 
fense for the operation of the defense depend- 
ents' education system may be used by the Sec- 
retary of Defense to enable an overseas meal 
program to provide students enrolled in that 
system with meals at a price equal to the aver- 
age price paid by students for equivalent meals 
under a comparable public school meal program 
in the United States. 

(b) Limitation. — The authority provided by 
subsection (a) may be used only if the Secretary 
of Defense determines that Federal payments 
and commodities provided under section 20 of 
the Richard B. Russell National School Lunch 
Act (42 U.S.C. 1769b) and section 20 of the Child 
Nutrition Act of 1966 (42 U.S.C. 1789) to support 
an overseas meal program are insufficient to 
provide meals under that program at a price for 
students equal to the average price paid by stu- 



dents for equivalent meals under a comparable 
public school meal program in the United 
States. 

(c) Determining Average Price. — In deter- 
mining the average price paid by students in the 
United States for meals under a school meal 
program, the Secretary of Defense shall exclude 
free and reduced price meals provided pursuant 
to income guidelines. 

(d) Overseas Meal Program Defined. — In 
this section, the term "overseas meal program" 
means a program administered by the Secretary 
of Defense to provide breakfasts or lunches to 
students attending Department of Defense de- 
pendents' schools which are located outside the 
United States. 

(Added Pub. L. 101-189, div. A, title III, § 326(a), 
Nov. 29, 1989, 103 Stat. 1415; amended Pub. L. 
106-78, title VII, § 752(b)(7), Oct. 22, 1999, 113 Stat. 
1169.) 

Amendments 

1999— Subsec. (b). Pub. L. 106-78 substituted "Richard 
B. Russell National School Lunch Act" for "National 
School Lunch Act". 

§ 2244. Security investigations 

(a) Funds appropriated to the Department of 
Defense may not be used for the conduct of an 
investigation by the Department of Defense, or 
by any other Federal department or agency, for 
purposes of determining whether to grant a se- 
curity clearance to an individual or a facility 
unless the Secretary of Defense determines both 
of the following: 

(1) That a current, complete investigation 
file is not available from any other depart- 
ment or agency of the Federal Government 
with respect to that individual or facility. 

(2) That no other department or agency of 
the Federal Government is conducting an in- 
vestigation with respect to that individual or 
facility that could be used as the basis for de- 
termining whether to grant the security clear- 
ance. 

(b) For purposes of subsection (a)(1), a current 
investigation file is a file on an investigation 
that has been conducted within the past five 
years. 

(Added Pub. L. 101-510, div. A, title IX, § 904(a), 
Nov. 5, 1990, 104 Stat. 1621; amended Pub. L. 
102-190, div. A, title X, § 1061(a)(ll), Dec. 5, 1991, 
105 Stat. 1473.) 

Amendments 

1991— Subsec. (a)(1), (2). Pub. L. 102-190 substituted 
"Government" for "government". 

§ 2244a. Equipment scheduled for retirement or 
disposal: limitation on expenditures for 
modifications 

(a) Prohibition. — Except as otherwise provided 
in this section, the Secretary of a military de- 
partment may not carry out a modification of 
an aircraft, weapon, vessel, or other item of 
equipment that the Secretary plans to retire or 
otherwise dispose of within five years after the 
date on which the modification, if carried out, 
would be completed. 

(b) Exceptions.— 
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(1) Exception for below-thrbshold modi- 
fications. — The prohibition in subsection (a) 
does not apply to a modification for which the 
cost is less than $100,000. 

(2) Exception for transfer of reusable 
items of value. — The prohibition in sub- 
section (a) does not apply to a modification in 
a case in which — 

(A) the reusable items of value, as deter- 
mined by the Secretary, installed on the 
item of equipment as part of such modifica- 
tion will, upon the retirement or disposal of 
the item to be modified, be removed from 
such item of equipment, refurbished, and in- 
stalled on another item of equipment; and 

(B) the cost of such modification (includ- 
ing' the cost of the removal and refurbish- 
ment of reusable items of value under sub- 
paragraph (A)) is less than $1,000,000. 

(3) Exception for safety modifications.— 
The prohibition in subsection (a) does not 
apply to a safety modification. 

(c) Waiver Authority.— The Secretary con- 
cerned may waive the prohibition in subsection 
(a) in the case of any modification otherwise 
subject to that subsection if the Secretary de- 
termines that carrying out the modification is 
in the national security interest of the United 
States. Whenever the Secretary issues such a 
waiver, the Secretary shall notify the congres- 
sional defense committees in writing. 

(Added Pub. L. 109-163, div. A, title III, § 372(a), 
Jan. 6, 2006, 119 Stat. 3209.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 105-56, title VIII, §8053, Oct. 8, 1997, 111 
Stat. 1232, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 109-163, div. 
A, title III, § 372(c), 119 Stat. 3210. 

§ 2245. Use of aircraft for proficiency flying: limi- 
tation 

(a) An aircraft under the jurisdiction of a mili- 
tary department may not be used by a member 
of the armed forces for the purpose of pro- 
ficiency flying except in accordance with regula- 
tions prescribed by the Secretary of Defense. 

(b) Such regulations — 

(1) may not require proficiency flying by a 
member except to the extent required for the 
member to maintain flying proficiency in an- 
ticipation of the member's assignment to com- 
bat operations; and 

(2) may not permit proficiency flying in the 
case of a member who is assigned to a course 
of instruction of 90 days or more. 

(c) In this section, the term "proficiency fly- 
ing" means flying performed under competent 
orders by a rated or designated member of the 
armed forces while serving in a non-aviation as- 
signment or in an assignment in which skills 
would normally not be maintained in the per- 
formance of assigned duties. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(e)(1), Nov. 5, 1990, 104 Stat. 1706; amended 
Pub. L. 110-181, div. A, title X, §1077, Jan. 28, 
2008, 122 Stat. 333.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9006, Nov. 21, 1989, 
103 Stat. 1130, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 101-510, 
§ 1481(e)(3). 

Amendments 

2008— Subsec. (c). Pub. L. 110-181 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol- 
lows: "In this section, the term 'proficiency flying-' has 
the meaning given that term in Department of Defense 
Directive 1340.4." 

§ 2245a. Use of operation and maintenance funds 
for purchase of investment items: limitation 

Funds appropriated to the Department of De- 
fense for operation and maintenance may not be 
used to purchase any item (including any item 
to be acquired as a replacement for an item) 
that has an investment item unit cost that is 
greater than $250,000. 

(Added Pub. L. 109-163, div. A, title III, § 373(a), 
Jan. 6, 2006, 119 Stat. 3210.) 

[§2246. Renumbered § 2491a] 

[§2247. Renumbered § 2491b] 

Prior Provisions 

Another section 2247 was renumbered section 2249 of 
this title. 

[§ 2248. Repealed. Pub. L. 108-136, div. A, title X, 
§ 1045(a)(5)(A), Nov. 24, 2003, 117 Stat. 1612] 

Section, added Pub. L. 103-337, div. A, title X, 
§ 1063(a), Oct. 5, 1994, 108 Stat. 2848, related to prohibi- 
tion on purchase of surety bonds. 

§ 2249. Prohibition on use of funds for document- 
ing economic or employment impact of cer- 
tain acquisition programs 

No funds appropriated by the Congress may be 
obligated or expended to assist any contractor 
of the Department of Defense in preparing any 
material, report, lists, or analysis with respect 
to the actual or projected economic or employ- 
ment impact in a particular State or congres- 
sional district of an acquisition program for 
which all research, development, testing, and 
evaluation has not been completed. 

(Added Pub. L. 103-355, title VII, § 7202(a)(1), Oct. 
13, 1994, 108 Stat. 3379, §2247; renumbered §2249, 
Pub. L. 104-106, div. D, title XLIII, § 4321(b)(2)(A), 
Feb. 10, 1996, 110 Stat. 672.) 

Amendments 

1996— Pub. L. 104-106 renumbered section 2247 of this 
title as this section. 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355 set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2249a. Prohibition on providing financial assist- 
ance to terrorist countries 

(a) Prohibition.— Funds available to the De- 
partment of Defense may not be obligated or ex- 
pended to provide financial assistance to — 
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(1) any country with respect to which the 
Secretary of State has made a determination 
under section 6(j)(l)(A) of the Export Adminis- 
tration Act of 1979 (50 U.S.C. App. 
2405(j)(l)(A)); 

(2) any country identified in the latest re- 
port submitted to Congress under section 140 
of the Foreign Relations Authorization Act, 
Fiscal Years 1988 and 1989 (22 U.S.C. 2656f), as 
providing significant support for international 
terrorism; or 

(3) any other country that, as determined by 
the President — 

(A) grants sanctuary from prosecution to 
any individual or group that has committed 
an act of international terrorism; or 

(B) otherwise supports international ter- 
rorism. 

(b) Waiver. — (1) The President may waive the 
application of subsection (a) to a country if the 
President determines — 

(A) that it is in the national security inter- 
ests of the United States to do so; or 

(B) that the waiver should be granted for hu- 
manitarian reasons. 

(2) The President shall— 

(A) notify the Committee on Armed Services 
and the Committee on Foreign Relations of 
the Senate and the Committee on Armed Serv- 
ices and the Committee on International Rela- 
tions of the House of Representatives at least 
15 days before the waiver takes effect; and 

(B) publish a notice of the waiver in the Fed- 
eral Register. 

(c) Definition. — In this section, the term 
"international terrorism" has the meaning 
given that term in section 140(d) of the Foreign 
Relations Authorization Act, Fiscal Years 1988 
and 1989 (22 U.S.C. 2656f(d)). 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1341(a), Feb. 10, 1996, 110 Stat. 485; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(40), Nov. 
18, 1997, 111 Stat. 1902; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774.) 

Amendments 

1999— Subsec. (b)(2)(A). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1997— Subsec. (a)(1). Pub. L. 105-85 substituted "50 
U.S.C. App. 2405(j)(l)(A)" for "50 App. 2405(j)". 

Change op Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

§ 2249b. Display of State flags: prohibition on use 
of funds to arbitrarily exclude flag; position 
and manner of display 

(a) Prohibition on Use of Funds.— Funds 
available to the Department of Defense may not 
be used to prescribe or enforce any rule that ar- 
bitrarily excludes the official flag of any State, 
territory, or possession of the United States 
from any display of the flags of the States, terri- 
tories, and possessions of the United States at 
an official ceremony of the Department of De- 
fense. 



(b) Position and Manner of Display. — The 
display of an official flag of a State, territory, 
or possession of the United States at an installa- 
tion or other facility of the Department shall be 
governed by section 7 of title 4 and any modi- 
fication of section 7 under section 10 of title 4. 

(Added Pub. L. 104-201, div. A, title X, § 1071(a), 
Sept. 23, 1996, 110 Stat. 2656; amended Pub. L. 
105-225, § 4(a)(1), Aug. 12, 1998, 112 Stat. 1498.) 

Amendments 

1998 — Subsec. (b). Pub. L. 105-225 substituted "section 
7 of title 4 and any modification of section 7 under sec- 
tion 10 of title 4" for "the provisions of section 3 of the 
Joint Resolution of June 22, 1942 (56 Stat. 378, chapter 
435; 36 U.S.C. 175), and any modification of such provi- 
sions under section 8 of that Joint Resolution (36 U.S.C. 
178)". 

§ 2249c. Regional Defense Combating Terrorism 
Fellowship Program: authority to use appro- 
priated funds for costs associated with edu- 
cation and training of foreign officials 

(a) Authority To Use Funds.— Under regula- 
tions prescribed by the Secretary of Defense, 
funds appropriated to the Department of De- 
fense may be used to pay any costs associated 
with the education and training of foreign mili- 
tary officers, ministry of defense officials, or se- 
curity officials at military or civilian edu- 
cational institutions, regional centers, con- 
ferences, seminars, or other training programs 
conducted under the Regional Defense Combat- 
ing Terrorism Fellowship Program. Costs for 
which payment may be made under this section 
include the costs of transportation and travel 
and subsistence costs. 

(b) Limitation.— The total amount of funds 
used under the authority in subsection (a) in 
any fiscal year may not exceed $35,000,000. 
Amounts available under the authority in sub- 
section (a) for a fiscal year may be used for pro- 
grams that begin in such fiscal year but end in 
the next fiscal year. 

(c) Annual Report. — Not later than December 
1 of each year, the Secretary of Defense shall 
submit to Congress a report on the administra- 
tion of this section during the fiscal year ended 
in such year. The report shall include the fol- 
lowing matters: 

(1) A complete accounting of the expenditure 
of appropriated funds for purposes authorized 
under subsection (a), including — 

(A) the countries of the foreign officers 
and officials for whom costs were paid; and 

(B) for each such country, the total 
amount of the costs paid. 

(2) The training courses attended by the for- 
eign officers and officials, including a speci- 
fication of which, if any, courses were con- 
ducted in foreign countries. 

(3) An assessment of the effectiveness of the 
program referred to in subsection (a) in in- 
creasing the cooperation of the governments 
of foreign countries with the United States in 
the global war on terrorism. 

(4) A discussion of any actions being taken 
to improve the program. 

(Added Pub. L. 108-136, div. A, title XII, 
§ 1221(a)(1), Nov. 24, 2003, 117 Stat. 1651; amended 
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Pub. L. 109-364, div. A, title XII, §1204(a)-(d)(2), 
Oct. 17, 2006, 120 Stat. 2415; Pub. L. 110-417, [div. 
A], title XII, § 1209(a), Oct. 14, 2008, 122 Stat. 
4627.) 

Amendments 

2008— Subsec. (b). Pub. L. 110-417 substituted 
"$35,000,000" for "$25,000,000". 

2006— Pub. L. 109-364, § 1204(d)(2), substituted "Re- 
gional Defense Combating Terrorism Fellowship Pro- 
gram: authority to use appropriated funds for costs as- 
sociated with education and training of foreign offi- 
cials" for "Authority to use appropriated funds for 
costs of attendance of foreign visitors under Regional 
Defense Counterterrorism Fellowship Program" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 109-364, § 1204(a), substituted "the 
education and training of foreign military officers, 
ministry of defense officials, or security officials at 
military or civilian educational institutions, regional 
centers, conferences, seminars, or other training pro- 
grams conducted under the Regional Defense Combat- 
ing Terrorism Fellowship Program" for "the attend- 
ance of foreign military officers, ministry of defense of- 
ficials, or security officials at United States military 
educational institutions, regional centers, conferences, 
seminars, or other training programs conducted under 
the Regional Defense Counterterrorism Fellowship Pro- 
gram, including costs of transportation and travel and 
subsistence costs" and inserted at end "Costs for which 
payment may be made under this section include the 
costs of transportation and travel and subsistence 
costs." 

Subsec. (b). Pub. L. 109-364, § 1204(b), (c), substituted 
"$25,000,000" for "$20,000,000" and inserted at end 
"Amounts available under the authority in subsection 
(a) for a fiscal year may be used for programs that 
begin in such fiscal year but end in the next fiscal 
year." 

Subsec. (c)(3). Pub. L. 109-364, § 1204(d)(1), substituted 
"program referred to in subsection (a)" for "Regional 
Defense Counterterrorism Fellowship Program". 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title XII, § 1209(b), Oct. 14, 
2008, 122 Stat. 4627, provided that: "The amendment 
made by subsection (a) [amending this section] shall 
take effect on October 1, 2008, and shall apply with re- 
spect to fiscal years beginning on or after that date." 

Regulations 

Pub. L. 108-136, div. A, title XII, § 1221(b), Nov. 24, 2003, 
117 Stat. 1651, provided that: "Not later than December 
1, 2003, the Secretary of Defense shall — 

"(1) prescribe the final regulations for carrying out 

section 2249c of title 10, United States Code, as added 

by subsection (a); and 

"(2) notify the congressional defense committees 

[Committees on Armed Services and Appropriations 

of the Senate and House of Representatives] of the 

prescription of such regulations." 

§ 2249d. Distribution to certain foreign personnel 
of education and training materials and in- 
formation technology to enhance military 
interoperability with the armed forces 

(a) Distribution Authorized.— To enhance 
interoperability between the armed forces and 
military forces of friendly foreign nations, the 
Secretary of Defense, with the concurrence of 
the Secretary of State, may — 

(1) provide to personnel referred to in sub- 
section (b) electronically-distributed learning- 
content for the education and training of such 
personnel for the development or enhancement 
of allied and friendly military and civilian ca- 



pabilities for multinational operations, includ- 
ing joint exercises and coalition operations; 
and 

(2) provide information technology, includ- 
ing computer software developed for such pur- 
pose, but only to the extent necessary to sup- 
port the use of such learning content for the 
education and training of such personnel. 

(b) Authorized Recipients. — The personnel to 
whom learning content and information tech- 
nology may be provided under subsection (a) are 
military and civilian personnel of a friendly for- 
eign government, with the permission of that 
government. 

(c) Education and Training. — Any education 
and training provided under subsection (a) shall 
include the following: 

(1) Internet-based education and training. 

(2) Advanced distributed learning and simi- 
lar Internet learning tools, as well as distrib- 
uted training and computer-assisted exercises. 

(d) Applicability op Export Control Re- 
gimes. — The provision of learning content and 
information technology under this section shall 
be subject to the provisions of the Arms Export 
Control Act (22 U.S.C. 2751 et seq.) and any other 
export control regime under law relating to the 
transfer of military technology to foreign na- 
tions. 

(e) Guidance on Utilization of Authority. — 

(1) Guidance required. — The Secretary of 
Defense shall develop and issue guidance on 
the procedures for the use of the authority in 
this section. 

(2) Modification. — If the Secretary modifies 
the guidance issued under paragraph (1), the 
Secretary shall submit to the appropriate 
committees of Congress a report setting forth 
the modified guidance not later than 30 days 
after the date of such modification. 

(f) Annual Report.— 

(1) Report required.— Not later than Octo- 
ber 31 following each fiscal year in which the 
authority in this section is used, the Secretary 
of Defense shall submit to the appropriate 
committees of Congress a report on the exer- 
cise of the authority during such fiscal year. 

(2) Elements. — Each report under paragraph 
(1) shall include, for the fiscal year covered by 
such report, the following: 

(A) A statement of the recipients of learn- 
ing content and information technology pro- 
vided under this section. 

(B) A description of the type, quantity, 
and value of the learning content and infor- 
mation technology provided under this sec- 
tion. 

(g) Appropriate Committees of Congress De- 
fined. — In this section, the term "appropriate 
committees of Congress" means — 

(1) the Committee on Armed Services and 
the Committee on Foreign Relations of the 
Senate; and 

(2) the Committee on Armed Services and 
the Committee on Foreign Affairs of the 
House of Representatives. 

(Added Pub. L. 110-417, [div. A], title XII, 
§ 1205(a)(1), Oct. 14, 2008, 122 Stat. 4623.) 
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References in Text 

The Arms Export Control Act, referred to in subsec. 
(d), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, which 
is classified principally to chapter 39 (§2751 et seq.) of 
Title 22, Foreign Relations and Intercourse. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 2751 of Title 22 and 
Tables. 

Effective Date 

Pub. L. 110-417, [div. A], title XII, § 1205(d), Oct. 14, 
2008, 122 Stat. 4625, provided that: "This section [enact- 
ing- this section and provisions set out as notes under 
this section] and the amendments made by this section 
shall take effect on October 1, 2008." 

Guidance on Utilization of Authority 

Pub. L. 110-417, [div. A], title XII, § 1205(b), Oct. 14, 
2008, 122 Stat. 4624, provided that: 

"(1) Submittal to congress. — Not later than 30 days 
after issuing the guidance required by section 2249d(e) 
of title 10, United States Code, as added by subsection 
(a), the Secretary of Defense shall submit to the Com- 
mittees on Armed Services of the Senate and the House 
of Representatives a report setting forth such guidance. 

"(2) Utilization of similar guidance. — In developing 
the guidance required by section 2249d(e) of title 10, 
United States Code, as so added, the Secretary may uti- 
lize applicable portions of the current guidance devel- 
oped by the Secretary under subsection (f) of section 
1207 of the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007 (Public Law 109-364; 120 
Stat. 2419) for purposes of the exercise of the authority 
in such section 1207." 

SUBCHAPTER II — MISCELLANEOUS 
ADMINISTRATIVE AUTHORITY 

Sec. 

2251. Household furnishings and other property: 

personnel outside the United States or in 
Alaska or Hawaii. 

2252. Rewards: missing property. 

2253. Motor vehicles. 

2254. Treatment of reports of aircraft accident in- 

vestigations. 

2254a. Data files of military flight operations qual- 
ity assurance systems: exemption from dis- 
closure under Freedom of Information Act. 

2255. Aircraft accident investigation boards: com- 

position requirements. 
2257. Use of recruiting materials for public rela- 
tions. 

2259. Transit pass program: personnel in poor air 

quality areas. 

2260. Licensing of intellectual property: retention 

of fees. 

2261. Presentation of recognition items for recruit- 

ment and retention purposes. 

2262. Department of Defense conferences: collec- 

tion of fees to cover Department of Defense 
costs. 

2263. United States contributions to the North At- 

lantic Treaty Organization common-funded 
budgets. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1082(a)(2), Dec. 
31, 2011, 125 Stat. 1601, added item 2254a. 

2008— Pub. L. 110-417, [div. A], title X, § 1004(a)(2), Oct. 
14, 2008, 122 Stat. 4583, added item 2263. 

2006— Pub. L. 109-364, div. A, title X, § 1051(b), Oct. 17, 
2006, 120 Stat. 2396, added item 2262. 

Pub. L. 109-163, div. A, title V, § 589(a)(2), Jan. 6, 2006, 
119 Stat. 3279, added item 2261. 

2004— Pub. L. 108-375, div. A, title X, § 1004(b), Oct. 28, 
2004, 118 Stat. 2036, added item 2260. 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1082(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-285, added item 2259. 



1999— Pub. L. 106-65, div. A, title V, § 574(b), Oct. 5, 
1999, 113 Stat. 624, added item 2257. 

1996— Pub. L. 104-201, div. A, title IX, § 911(a)(2), Sept. 
23, 1996, 110 Stat. 2622, added item 2255. 

1992— Pub. L. 102-484, div. A, title X, § 1071(a)(2), Oct. 
23, 1992, 106 Stat. 2508, added item 2254. 

§2251. Household furnishings and other prop- 
erty: personnel outside the United States or 
in Alaska or Hawaii 

(a) In General. — Subject to subsection (b), the 
Secretary of the military department concerned 
may — 

(1) purchase household furnishings and auto- 
mobiles from members of the armed forces and 
civilian employees of the Department of De- 
fense on duty outside the United States or in 
Hawaii for resale at cost to incoming person- 
nel; and 

(2) provide household furnishings, without 
charge, in other than public quarters occupied 
by members of the armed forces or civilian 
employees of the Department of Defense who 
are on duty outside the United States or in 
Alaska or Hawaii. 

(b) Required Determination.— The authority 
provided in subsection (a) may be used only 
when it is determined, under regulations ap- 
proved by the Secretary of Defense, that the use 
of that authority would be advantageous to the 
United States. 

(Added Pub. L. 100-370, § 1(e)(1), July 19, 1988, 102 
Stat. 845.) 

Historical and Revision Notes 

Section is based on Pub. L. 98-212, title VII, §723, Dec. 
8, 1983, 97 Stat. 1443. 

§ 2252. Rewards: missing property 

The Secretary of Defense and the Secretary of 
each military department may pay a reward of 
not more than $500 in any case for information 
leading to the discovery of missing property 
under the jurisdiction of that Secretary or lead- 
ing to the recovery of such property. 

(Added Pub. L. 100-370, § 1(e)(1), July 19, 1988, 102 
Stat. 845.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§ 8005(b)], Dec. 19, 1985, 99 Stat. 1185, 1202. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 7209 of this title prior to repeal by 
Pub. L. 100-370, § 1(e)(3)(A). 

§ 2253. Motor vehicles 

(a) General Authorities. — The Secretary of 
Defense and the Secretary of each military de- 
partment may — 

(1) provide for insurance of official motor ve- 
hicles in a foreign country when the laws of 
such country require such insurance; and 

(2) purchase right-hand drive passenger se- 
dans at a cost of not more than $30,000 each. 

(b) Hire of Passenger Vehicles.— Amounts 
appropriated to the Department of Defense for 
operation and maintenance of the active forces 
may be used for the hire of passenger motor ve- 
hicles. 
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(Added Pub. L. 100-370, § 1(e)(1), July 19, 1988, 102 
Stat. 845; amended Pub. L. 105-85, div. A, title 
VIII, §805, Nov. 18, 1997, 111 Stat. 1834; Pub. L. 
112-81, div. A, title VIII, § 814(a), Deo. 31, 2011, 125 
Stat. 1491.) 

Historical and Revision Notes 

Subsection (a)(1) of this section and sections 2241(b) 
and 2242(1), (4) of this title are based on Pub. L. 98-212, 
title VII, §705, Dec. 8, 1983, 97 Stat. 1437. 

Subsection (a)(2) is based on Pub. L. 99-190, § 101(b) 
[title VIII, §8005(i)], Dec. 19, 1985, 99 Stat. 1185, 1202. 

Subsection (b) of this section and sections 2241(a) and 
2661(a) of this title are based on Pub. L. 98-212, title VII, 
§735, Dec. 8, 1983, 97 Stat. 1444, as amended by Pub. L. 
98-525, title XIV, §§ 1403(a)(2), 1404, Oct. 19, 1984, 98 Stat. 
2621. 

Amendments 

2011— Subsec. (a)(2). Pub. L. 112-81 substituted "pas- 
senger sedans" for "vehicles". 

1997— Subsec. (a)(2). Pub. L. 105-85 substituted 
"$30,000" for "$12,000". 

§2254. Treatment of reports of aircraft accident 
investigations 

(a) In General. — (1) Whenever the Secretary 
of a military department conducts an accident 
investigation of an accident involving an air- 
craft under the jurisdiction of the Secretary, the 
records and report of the investigations shall be 
treated in accordance with this section. 

(2) For purposes of this section, an accident in- 
vestigation is any form of investigation of an 
aircraft accident other than an investigation 
(known as a "safety investigation") that is con- 
ducted solely to determine the cause of the acci- 
dent and to obtain information that may pre- 
vent the occurrence of similar accidents. 

(b) Public Disclosure of Certain Accident 
Investigation Information.— (1) The Secretary 
concerned, upon request, shall publicly disclose 
unclassified tapes, scientific reports, and other 
factual information pertinent to an aircraft ac- 
cident investigation, before the release of the 
final accident investigation report relating to 
the accident, if the Secretary concerned deter- 
mines — 

(A) that such tapes, reports, or other infor- 
mation would be included within and releas- 
able with the final accident investigation re- 
port; and 

(B) that release of such tapes, reports, or 
other information — 

(i) would not undermine the ability of ac- 
cident or safety investigators to continue to 
conduct the investigation; and 

(ii) would not compromise national secu- 
rity. 

(2) A disclosure under paragraph (1) may not 
be made by or through officials with responsibil- 
ity for, or who are conducting, a safety inves- 
tigation with respect to the accident. 

(c) Opinions Regarding Causation of Acci- 
dent. — Following a military aircraft accident — 

(1) if the evidence surrounding the accident 
is sufficient for the investigators who conduct 
the accident investigation to come to an opin- 
ion (or opinions) as to the cause or causes of 
the accident, the final report of the accident 
investigation shall set forth the opinion (or 
opinions) of the investigators as to the cause 
or causes of the accident; and 



(2) if the evidence surrounding the accident 
is not sufficient for those investigators to 
come to an opinion as to the cause or causes 
of the accident, the final report of the acci- 
dent investigation shall include a description 
of those factors, if any, that, in the opinion of 
the investigators, substantially contributed to 
or caused the accident. 

(d) Use of Information in Civil Proceed- 
ings. — For purposes of any civil or criminal pro- 
ceeding arising from an aircraft accident, any 
opinion of the accident investigators as to the 
cause of, or the factors contributing to, the acci- 
dent set forth in the accident investigation re- 
port may not be considered as evidence in such 
proceeding, nor may such information be consid- 
ered an admission of liability by the United 
States or by any person referred to in those con- 
clusions or statements. 

(e) Regulations. — The Secretary of each mili- 
tary department shall prescribe regulations to 
carry out this section. 

(Added Pub. L. 102-484, div. A, title X, 
§ 1071(a)(1), Oct. 23, 1992, 106 Stat. 2507.) 

Effective Date 

Section 1071(c) of Pub. L. 102-484 provided that: "Sec- 
tion 2254 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to accidents oc- 
curring on or after the date on which regulations are 
first prescribed under that section." 

Regulations 

Pub. L. 105-261, div. A, title X, § 1065(c), Oct. 17, 1998, 
112 Stat. 2134, provided that: "The Secretary of Defense 
shall prescribe regulations, which shall be applied uni- 
formly across the Department of Defense, establishing 
procedures by which the military departments shall 
provide to the family members of any person involved 
in a military aviation accident periodic update reports 
on the conduct and progress of investigations into the 
accident." 

Section 1071(b) of Pub. L. 102-484 provided that: "Reg- 
ulations under section 2254 of title 10, United States 
Code, as added by subsection (a), shall be prescribed not 
later than 180 days after the date of the enactment of 
this Act [Oct. 23, 1992]." 

§ 2254a. Data files of military flight operations 
quality assurance systems: exemption from 
disclosure under Freedom of Information Act 

(a) Authority to Exempt Certain Data Files 
From Disclosure Under FOIA. — 

(1) The Secretary of Defense may exempt in- 
formation contained in any data file of the 
military flight operations quality assurance 
system of a military department from disclo- 
sure under section 552(b)(3) of title 5, upon a 
written determination that — 

(A) the information is sensitive informa- 
tion concerning military aircraft, units, or 
aircrew; and 

(B) the public interest consideration in the 
disclosure of such information does not out- 
weigh preventing the disclosure of such in- 
formation. 

(2) In this section, the term "data file" 
means a file of the military flight operations 
quality assurance (in this section referred to 
as "MFOQA") system that contains informa- 
tion acquired or generated by the MFOQA sys- 
tem, including — 
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(A) any data base containing- raw MFOQA 
data; and 

(B) any analysis or report generated by the 
MFOQA system or which is derived from 
MFOQA data. 

(3) Information that is exempt under para- 
graph (1) from disclosure under section 
552(b)(3) of title 5 shall be exempt from such 
disclosure even if such information is con- 
tained in a data file that is not exempt in its 
entirety from such disclosure. 

(4) The provisions of paragraph (1) may not 
be superseded except by a provision of law 
which is enacted after the date of the enact- 
ment of this section and which specifically 
cites and repeals or modifies those provisions. 

(b) Regulations.— The Secretary of Defense 
shall prescribe regulations for the administra- 
tion of this section. Such regulations shall en- 
sure consistent application of the authority in 
subsection (a) across the military departments. 

(c) Delegation. — The Secretary of Defense 
may delegate the authority to make a deter- 
mination under subsection (a) to the Director of 
Administration and Management of the Depart- 
ment. 

(d) Transparency.— Each determination of 
the Secretary, or the Secretary's designee, 
under subsection (a) shall be made in writing 
and accompanied by a statement of the basis for 
the determination. All such determinations and 
statements of basis shall be available to the 
public, upon request, through the Office of the 
Director of Administration and Management. 

(Added Pub. L. 112-81, div. A, title X, § 1082(a)(1), 
Dec. 31, 2011, 125 Stat. 1600.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (a)(4), is the date of enactment of Pub. L. 
112-81, which was approved Dec. 31, 2011. 

Effective Date 

Pub. L. 112-81, div. A, title X, § 1082(b), Dec. 31, 2011, 
125 Stat. 1601, provided that: "Section 2254a of title 10, 
United States Code, as added by subsection (a), shall 
apply to any information entered into any data file of 
the military flight operations quality assurance system 
before, on, or after the date of the enactment of this 
Act [Dec. 31, 2011]." 

§2255. Aircraft accident investigation boards: 
composition requirements 

(a) Required Membership of Boards.— When- 
ever the Secretary of a military department 
convenes an aircraft accident investigation 
board to conduct an accident investigation (as 
described in section 2254(a)(2) of this title) with 
respect to a Class A accident involving an air- 
craft under the jurisdiction of the Secretary, the 
Secretary shall select the membership of the 
board so that — 

(1) a majority of the members (or in the case 
of a board consisting of a single member, the 
member) is selected from units other than the 
mishap unit or a unit subordinate to the mis- 
hap unit; and 

(2) in the case of a board consisting of more 
than one member, at least one member of the 
board is a member of the armed forces or an 



officer or an employee of the Department of 
Defense who possesses knowledge and exper- 
tise relevant to aircraft accident investiga- 
tions. 

(b) Exception. — The Secretary of the military 
department concerned may waive the require- 
ment of subsection (a)(1) in the case of an air- 
craft accident if the Secretary determines 
that — 

(1) it is not practicable to meet the require- 
ment because of — 

(A) the remote location of the aircraft ac- 
cident; 

(B) an urgent need to promptly begin the 
investigation; or 

(C) a lack of available persons outside of 
the mishap unit who have adequate knowl- 
edge and expertise regarding the type of air- 
craft involved in the accident; and 

(2) the objectivity and independence of the 
aircraft accident investigation board will not 
be compromised. 

(c) Consultation Requirement.— In the case 
of an aircraft accident investigation board con- 
sisting of a single member, the member shall 
consult with a member of the armed forces or an 
officer or an employee of the Department of De- 
fense who possesses knowledge and expertise rel- 
evant to aircraft accident investigations. 

(d) Designation of Class A Accidents.— Not 
later than 60 days after an aircraft accident in- 
volving an aircraft under the jurisdiction of the 
Secretary of a military department, the Sec- 
retary shall determine whether the aircraft ac- 
cident should be designated as a Class A acci- 
dent for purposes of this section. 

(e) Definitions. — In this section: 

(1) The term "Class A accident" means an 
accident involving an aircraft that results in — 

(A) the loss of life or permanent disability; 

(B) damages to the aircraft, other prop- 
erty, or a combination of both, in an amount 
in excess of the amount specified by the Sec- 
retary of Defense for purposes of determin- 
ing Class A accidents; or 

(C) the destruction of the aircraft. 

(2) The term "mishap unit", with respect to 
an aircraft accident investigation, means the 
unit of the armed forces (at the squadron or 
battalion level or equivalent) to which was as- 
signed the flight crew of the aircraft that sus- 
tained the accident that is the subject of the 
investigation. 

(Added Pub. L. 104-201, div. A, title IX, § 911(a)(1), 
Sept. 23, 1996, 110 Stat. 2621; amended Pub. L. 
108-136, div. A, title X, § 1031(a)(13), Nov. 24, 2003, 
117 Stat. 1597.) 

Amendments 

2003— Subsec. (b). Pub. L. 108-136 struck out par. (1) 
designation before "The Secretary", redesignated sub- 
pars. (A) and (B) of former par. (1) as pars. (1) and (2), 
respectively, redesignated els. (i) to (iii) of former sub- 
par. (A) as subpars. (A) to (C), respectively, of par. (1), 
and struck out par. (2) which read as follows: "The Sec- 
retary shall notify Congress of a waiver exercised under 
this subsection and the reasons therefor." 

Effective Date 

Section 911(b) of Pub. L. 104-201 provided that: "Sec- 
tion 2255 of title 10, United States Code, as added by 



Page 1155 



TITLE 10— ARMED FORCES 



§2260 



subsection (a), shall apply with respect to any aircraft 
accident investigation board convened by the Secretary 
of a military department after the end of the six-month 
period beginning on the date of the enactment of this 
Act [Sept. 23, 1996]." 

§2257. Use of recruiting materials for public re- 
lations 

The Secretary of Defense may use for public 
relations purposes of the Department of Defense 
any advertising materials developed for use for 
recruitment and retention of personnel for the 
armed forces. Any such use shall be under such 
conditions and subject to such restrictions as 
the Secretary of Defense shall prescribe. 

(Added Pub. L. 106-65, div. A, title V, § 574(a), 
Oct. 5, 1999, 113 Stat. 624.) 

§2259. Transit pass program: personnel in poor 
air quality areas 

(a) Establishment of Program. — To encour- 
age Department of Defense personnel assigned 
to duty, or employed, in poor air quality areas 
to use means other than single-occupancy motor 
vehicles to commute to or from the location of 
their duty assignments, the Secretary of De- 
fense shall exercise the authority provided in 
section 7905 of title 5 to establish a program to 
provide a transit pass benefit under subsection 
(b)(2)(A) of that section for members of the 
Army, Navy, Air Force, and Marine Corps who 
are assigned to duty, and to Department of De- 
fense civilian officers and employees who are 
employed, in a poor air quality area. 

(b) Poor Air Quality Areas. — In this section, 
the term "poor air quality area" means an 
area — 

(1) that is subject to the national ambient 
air quality standards promulgated by the Ad- 
ministrator of the Environmental Protection 
Agency under section 109 of the Clean Air Act 
(42 U.S.C. 7409); and 

(2) that, as determined by the Administrator 
of the Environmental Protection Agency, is a 
nonattainment area with respect to any of 
those standards. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1082(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-285.) 

Time for Implementation 

Pub. L. 106-398, §1 [[div. A], title X, §1082(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-285, provided that: "The Sec- 
retary of Defense shall prescribe the effective date for 
the transit pass program required under section 2259 of 
title 10, United States Code, as added by subsection (a). 
The effective date so prescribed may not be later than 
the first day of the first month that begins on or after 
the date that is 180 days after the date of the enact- 
ment of this Act [Oct. 30, 2000]." 

§2260. Licensing of intellectual property: reten- 
tion of fees 

(a) Authority. — Under regulations prescribed 
by the Secretary of Defense or the Secretary of 
Homeland Security, the Secretary concerned 
may license trademarks, service marks, certifi- 
cation marks, and collective marks owned or 
controlled by the Secretary concerned and may 
retain and expend fees received from such licens- 
ing in accordance with this section. 



(b) Designated Marks. — The Secretary con- 
cerned shall designate the trademarks, service 
marks, certification marks, and collective 
marks regarding which the Secretary will exer- 
cise the authority to retain licensing fees under 
this section. 

(c) Licenses for Qualifying Companies. — (1) 
The Secretary concerned may license trade- 
marks, service marks, certification marks, and 
collective marks owned or controlled by the 
Secretary relating to military designations and 
likenesses of military weapons systems to any 
qualifying company upon receipt of a request 
from the company. 

(2) For purposes of paragraph (1), a qualifying 
company is any United States company that — 

(A) is a toy or hobby manufacturer; and 

(B) is determined by the Secretary con- 
cerned to be qualified in accordance with such 
criteria as determined appropriate by the Sec- 
retary of Defense. 

(3) The fee for a license under this subsection 
shall not exceed by more than a nominal 
amount the amount needed to recover all costs 
of the Department of Defense in processing the 
request for the license and supplying the license. 

(4) A license to a qualifying company under 
this subsection shall provide that the license 
may not be transferred, sold, or relicensed by 
the qualifying company. 

(5) A license under this subsection shall not be 
an exclusive license. 

(d) Use of Fees. — The Secretary concerned 
shall use fees retained under this section for the 
following purposes: 

(1) For payment of the following costs in- 
curred by the Secretary: 

(A) Costs of securing trademark registra- 
tions. 

(B) Costs of operating the licensing pro- 
gram under this section. 

(2) For morale, welfare, and recreation ac- 
tivities under the jurisdiction of the Sec- 
retary, to the extent (if any) that the total 
amount of the licensing fees available under 
this section for a fiscal year exceed the total 
amount needed for such fiscal year under para- 
graph (1). 

(e) Availability. — Fees received in a fiscal 
year and retained under this section shall be 
available for obligation in such fiscal year and 
the following two fiscal years. 

(f) Definitions.— In this section: 

(1) The terms "trademark", "service mark", 
"certification mark", and "collective mark" 
have the meanings given such terms in section 
45 of the Act of July 5, 1946 (commonly re- 
ferred to as the Trademark Act of 1946; 15 
U.S.C. 1127). 

(2) The term "Secretary concerned" has the 
meaning provided in section 101(a)(9) of this 
title and also includes — 

(A) the Secretary of Defense, with respect 
to matters concerning the Defense Agencies 
and Department of Defense Field Activities; 
and 

(B) the Secretary of Homeland Security, 
with respect to matters concerning the 
Coast Guard when it is not operating as a 
service in the Department of the Navy. 
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(Added Pub. L. 108-375, div. A, title X, § 1004(a), 
Oct. 28, 2004, 118 Stat. 2035; amended Pub. L. 
110-181, div. A, title VIII, § 882(a), Jan. 28, 2008, 
122 Stat. 263; Pub. L. 110-417, [div. A], title VIII, 
§881, Oct. 14, 2008, 122 Stat. 4559.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-417, §881(1), inserted "or 
the Secretary of Homeland Security" after "Secretary 
of Defense". 

Subsecs. (c) to (e). Pub. L. 110-181, § 882(a), added sub- 
sec, (c) and redesignated former subsecs. (c) and (d) as 
(d) and (e), respectively. Former subsec. (e) redesig- 
nated (f). 

Subsec. (f). Pub. L. 110-417, §881(2), substituted "this 
section:" for "this section," and "(1) The" for "the" 
and added par. (2). 

Pub. L. 110-181, § 882(a)(1), redesignated subsec. (e) as 
(f). 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 882(b), Jan. 28, 2008, 
122 Stat. 264, provided that: "The Secretary of Defense 
shall prescribe regulations to implement the amend- 
ment made by this section [amending this section] not 
later than 180 days after the date of the enactment of 
this Act [Jan. 28, 2008]." 



§2261. Presentation of recognition items for re- 
cruitment and retention purposes 

(a) Expenditures for Recognition Items. — 
Under regulations prescribed by the Secretary of 
Defense, appropriated funds may be expended — 

(1) to procure recognition items of nominal 
or modest value for recruitment or retention 
purposes; and 

(2) to present such items — 

(A) to members of the armed forces; and 

(B) to members of the families of members 
of the armed forces, and other individuals, 
recognized as providing support that sub- 
stantially facilitates service in the armed 
forces. 

(b) Provision of Meals and Refreshments.— 
For purposes of section 520c of this title and any 
regulation prescribed to implement that section, 
functions conducted for the purpose of present- 
ing recognition items described in subsection (a) 
shall be treated as recruiting functions, and re- 
cipients of such items shall be treated as per- 
sons who are the objects of recruiting efforts. 

(c) Recognition Items of Nominal or Modest 
Value. — In this section, the term "recognition 
item of nominal or modest value" means a com- 
memorative coin, medal, trophy, badge, flag, 
poster, painting, or other similar item that is 
valued at less than $50 per item and is designed 
to recognize or commemorate service in the 
armed forces. 

(Added Pub. L. 109-163, div. A, title V, § 589(a)(1), 
Jan. 6, 2006, 119 Stat. 3279; amended Pub. L. 
109-364, div. A, title V, §594, Oct. 17, 2006, 120 
Stat. 2235.) 

Amendments 

2006— Subsec. (d). Pub. L. 109-364 struck out heading 
and text of subsec. (d). Text read as follows: "The au- 
thority under this section shall expire December 31, 
2007." 



§ 2262. Department of Defense conferences: col- 
lection of fees to cover Department of De- 
fense costs 

(a) Authority to Collect Fees.— (1) The Sec- 
retary of Defense may collect fees from any in- 
dividual or commercial participant in a con- 
ference, seminar, exhibition, symposium, or 
similar meeting conducted by the Department of 
Defense (in this section referred to collectively 
as a "conference"). 

(2) The Secretary may provide for the collec- 
tion of fees under this section directly or by 
contract. The fees may be collected in advance 
of a conference. 

(b) Use of Collected Fees.— Amounts col- 
lected under subsection (a) with respect to a 
conference shall be credited to the appropriation 
or account from which the costs of the con- 
ference are paid and shall be available to pay 
the costs of the Department of Defense with re- 
spect to the conference or to reimburse the De- 
partment for costs incurred with respect to the 
conference. 

(c) Treatment of Excess Amounts.— In the 
event the total amount of fees collected under 
subsection (a) with respect to a conference ex- 
ceeds the actual costs of the Department of De- 
fense with respect to the conference, the amount 
of such excess shall be deposited into the Treas- 
ury as miscellaneous receipts. 

(d) Annual Reports. — (1) Not later than 45 
days after the President submits to Congress the 
budget for a fiscal year under section 1105 of 
title 31, the Secretary of Defense shall submit to 
the congressional defense committees a budget 
justification document summarizing the use of 
the fee-collection authority provided by this 
section. 

(2) Each report shall include the following: 

(A) A list of all conferences conducted dur- 
ing the preceding two calendar years for which 
fees were collected under this section. 

(B) For each conference included on the list 
under subparagraph (A): 

(i) The estimated costs of the Department 
for the conference. 

(ii) The actual costs of the Department for 
the conference, including a separate state- 
ment of the amount of any conference co- 
ordinator fees associated with the con- 
ference. 

(iii) The amount of fees collected under 
this section for the conference. 

(C) An estimate of the number of con- 
ferences to be conducted during the calendar 
year in which the report is submitted for 
which the Department will collect fees under 
this section. 

(Added Pub. L. 109-364, div. A, title X, § 1051(a), 
Oct. 17, 2006, 120 Stat. 2395.) 

§ 2263. United States contributions to the North 
Atlantic Treaty Organization common-fund- 
ed budgets 

(a) In General. — The total amount contrib- 
uted by the Secretary of Defense in any fiscal 
year for the common-funded budgets of NATO 
may be an amount in excess of the maximum 
amount that would otherwise be applicable to 
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those contributions in such, fiscal year under the 
fiscal year 1998 baseline limitation. 

(b) Reports. — (1) Not later than October 30 
each year, the Secretary of Defense shall submit 
to the congressional defense committees a re- 
port on the contributions made by the Secretary 
to the common-funded budgets of NATO in the 
preceding fiscal year. 

(2) Each report under paragraph (1) shall in- 
clude, for the fiscal year covered by such report, 
the following: 

(A) The amounts contributed by the Sec- 
retary to each of the separate budgets and pro- 
grams of the North Atlantic Treaty Organiza- 
tion under the common-funded budgets of 
NATO. 

(B) For each budget and program to which 
the Secretary made such a contribution, the 
percentage of such budget or program during 
the fiscal year that such contribution rep- 
resented. 

(c) Definitions. — In this section: 

(1) Common-funded budgets of nato. — The 
term "common-funded budgets of NATO" 
means the Military Budget, the Security In- 
vestment Program, and the Civil Budget of the 
North Atlantic Treaty Organization (and any 
successor or additional account or program of 
NATO). 

(2) Fiscal year 1998 baseline limitation — 
The term "fiscal year 1998 baseline limita- 
tion" means the maximum annual amount of 
Department of Defense contributions for com- 
mon-funded budgets of NATO that is set forth 
as the annual limitation in section 3(2)(C)(ii) 
of the resolution of the Senate giving the ad- 
vice and consent of the Senate to the ratifica- 
tion of the Protocols to the North Atlantic 
Treaty of 1949 on the Accession of Poland, 
Hungary, and the Czech Republic (as defined 
in section 4(7) of that resolution), approved by 
the Senate on April 30, 1998. 

(Added Pub. L. 110-417, [div. A], title X, 
§ 1004(a)(1), Oct. 14, 2008, 122 Stat. 4582.) 

References in Text 

The resolution of ratification of the Protocols to the 
North Atlantic Treaty of 1949 on the Accession of Po- 
land, Hungary, and the Czech Republic approved by the 
Senate on April 30, 1998, referred to in subsec. (c)(2), 
was adopted in the 105th Congress and is not classified 
to the Code. See Cong. Rec, vol. 144, pt. 5, p. 7555, Apr. 
30, 1998. 

Effective Date 

Pub. L. 110-417, [div. A], title X, §1004(b), Oct. 14, 2008, 
122 Stat. 4583, provided that: "The amendments made 
by this section [enacting this section] shall take effect 
on October 1, 2008, and shall apply to fiscal years that 
begin on or after that date." 

CHAPTER 135— SPACE PROGRAMS 

Sec. 

2271. Management of space programs: joint pro- 

gram offices and officer management pro- 
grams. 

2272. Space science and technology strategy: co- 

ordination. 

2273. Policy regarding assured access to space: na- 

tional security payloads. 
2273a. Operationally Responsive Space Program Of- 
fice. 



Sec. 

2274. Space situational awareness services and in- 
formation: provision to non-United States 
Government entities. 

Amendments 

2009— Pub. L. 111-84, div. A, title IX, § 912(b), Oct. 28, 
2009, 123 Stat. 2431, added item 2274 and struck out 
former item 2274 "Space surveillance network: pilot 
program for provision of satellite tracking support to 
entities outside United States Government". 

2006— Pub. L. 109-364, div. A, title IX, § 913(b)(2), Oct. 
17, 2006, 120 Stat. 2357, substituted "Operationally Re- 
sponsive Space Program Office" for "Operationally re- 
sponsive national security payloads and buses: separate 
program element required" in item 2273a. 

2004— Pub. L. 108-375, div. A, title IX, § 913(a)(2), Oct. 
28, 2004, 118 Stat. 2028, added item 2273a. 

2003— Pub. L. 108-136, div. A, title IX, §§ 911(a)(2), 
912(b), 913(b), Nov. 24, 2003, 117 Stat. 1564, 1565, 1567, 
added items 2272 to 2274. 

§ 2271. Management of space programs: joint pro- 
gram offices and officer management pro- 
grams 

(a) Joint Program Offices.— The Secretary of 
Defense shall take appropriate actions to en- 
sure, to the maximum extent practicable, that 
space development and acquisition programs of 
the Department of Defense are carried out 
through joint program offices. 

(b) Officer Management Programs.— (1) The 
Secretary of Defense shall take appropriate ac- 
tions to ensure, to the maximum extent prac- 
ticable, that — 

(A) Army, Navy, and Marine Corps officers, 
as well as Air Force officers, are assigned to 
the space development and acquisition pro- 
grams of the Department of Defense; and 

(B) Army, Navy, and Marine Corps officers, 
as well as Air Force officers, are eligible, on 
the basis of qualification, to hold leadership 
positions within the joint program offices re- 
ferred to in subsection (a). 

(2) The Secretary of Defense shall designate 
those positions in the Office of the National Se- 
curity Space Architect of the Department of De- 
fense (or any successor office) that qualify as 
joint duty assignment positions for purposes of 
chapter 38 of this title. 

(Added Pub. L. 107-107, div. A, title IX, § 911(a), 
Dec. 28, 2001, 115 Stat. 1195.) 

Prior Provisions 

A prior section 2271, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 123, related to competitions for designs of air- 
craft, aircraft parts, and aeronautical accessories, prior 
to repeal by Pub. L. 103-160, div. A, title VIII, § 821(a)(1), 
Nov. 30, 1993, 107 Stat. 1704. 

Integrated Space Architectures 

Pub. L. 111-383, div. A, title IX, §911, Jan. 7, 2011, 124 
Stat. 4328, provided that: "The Secretary of Defense 
and the Director of National Intelligence shall develop 
an integrated process for national security space archi- 
tecture planning, development, coordination, and 
analysis that — 

"(1) encompasses defense and intelligence space 
plans, programs, budgets, and organizations; 

"(2) provides mid-term to long-term recommenda- 
tions to guide space-related defense and intelligence 
acquisitions, requirements, and investment decisions; 

"(3) is independent of, but coordinated with, the 
space architecture planning, development, coordina- 
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tion, and analysis activities of each military depart- 
ment and each element of the intelligence commu- 
nity (as defined in section 3(4) of the National Secu- 
rity Act of 1947 (50 U.S.C. 401a(4))); and 

"(4) makes use of, to the maximum extent prac- 
ticable, joint duty assignment (as defined in section 
668 of title 10, United States Code) positions." 

Space Protection Strategy 

Pub. L. 110-181, div. A, title IX, §911(a)-(f), Jan. 28, 
2008, 122 Stat. 279, 280, provided that: 

"(a) Sense op Congress. — It is the Sense of Congress 
that the United States should place greater priority on 
the protection of national security space systems. 

"(b) Strategy. — The Secretary of Defense, in con- 
junction with the Director of National Intelligence, 
shall develop a strategy, to be known as the Space Pro- 
tection Strategy, for the development and fielding by 
the United States of the capabilities that are necessary 
to ensure freedom of action in space for the United 
States. 

"(c) Matters Included. — The strategy required by 
subsection (b) shall include each of the following: 

"(1) An identification of the threats to, and the vul- 
nerabilities of, the national security space systems of 
the United States. 

"(2) A description of the capabilities currently con- 
tained in the program of record of the Department of 
Defense and the intelligence community that ensure 
freedom of action in space. 

"(3) For each period covered by the strategy, a de- 
scription of the capabilities that are needed for the 
period, including — 

"(A) the hardware, software, and other materials 
or services to be developed or procured; 

"(B) the management and organizational changes 
to be achieved; and 

"(C) concepts of operations, tactics, techniques, 
and procedures to be employed. 

"(4) For each period covered by the strategy, an as- 
sessment of the gaps and shortfalls between the capa- 
bilities that are needed for the period and the capa- 
bilities currently contained in the program of record. 

"(5) For each period covered by the strategy, a com- 
prehensive plan for investment in capabilities that 
identifies specific program and technology invest- 
ments to be made in that period. 

"(6) A description of the current processes by which 
the systems protection requirements of the Depart- 
ment of Defense and the intelligence community are 
addressed in space acquisition programs and during 
key milestone decisions, an assessment of the ade- 
quacy of those processes, and an identification of the 
actions of the Department and the intelligence com- 
munity for addressing any inadequacies in those 
processes. 

"(7) A description of the current processes by which 
the Department of Defense and the intelligence com- 
munity program and budget for capabilities (includ- 
ing capabilities that are incorporated into single pro- 
grams and capabilities that span multiple programs), 
an assessment of the adequacy of those processes, and 
an identification of the actions of the Department 
and the intelligence community for addressing any 
inadequacies in those processes. 

"(8) A description of the organizational and man- 
agement structure of the Department of Defense and 
the intelligence community for addressing policy, 
planning, acquisition, and operations with respect to 
capabilities, a description of the roles and respon- 
sibilities of each organization, and an identification 
of the actions of the Department and the intelligence 
community for addressing any inadequacies in that 
structure. 

"(d) Periods Covered. — The strategy required by 
subsection (b) shall cover the following periods: 

"(1) Fiscal years 2008 through 2013. 

"(2) Fiscal years 2014 through 2019. 

"(3) Fiscal years 2020 through 2025. 
"(e) Definitions. — In this section — 



"(1) the term 'capabilities' means space, airborne, 
and ground systems and capabilities for space situa- 
tional awareness and for space systems protection; 
and 

"(2) the term 'intelligence community' has the 
meaning given such term in section 3(4) of the Na- 
tional Security Act of 1947 (50 U.S.C. 401a(4)). 
"(f) Report; Biennial Update. — 

"(1) Report. — Not later than six months after the 
date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense, in conjunction with the Direc- 
tor of National Intelligence, shall submit to Congress 
a report on the strategy required by subsection (b), 
including each of the matters required by subsection 
(c). 

"(2) Biennial update. — Not later than March 15 of 
each even-numbered year after 2008, the Secretary of 
Defense, in conjunction with the Director of National 
Intelligence, shall submit to Congress an update to 
the report required by paragraph (1). 

"(3) Classification. — The report required by para- 
graph (1), and each update required by paragraph (2), 
shall be in unclassified form, but may include a clas- 
sified annex." 

Maintenance of Capability for Space-Based 
Nuclear Detection 

Pub. L. 110-181, div. A, title X, §1065, Jan. 28, 2008, 122 
Stat. 324, provided that: "The Secretary of Defense 
shall maintain the capability for space-based nuclear 
detection at a level that meets or exceeds the level of 
capability as of the date of the enactment of this Act 
[Jan. 28, 2008]." 

Space Situational Awareness Strategy and Space 
Control Mission Review 

Pub. L. 109-163, div. A, title IX, §911, Jan. 6, 2006, 119 
Stat. 3405, required the Secretary of Defense to develop 
a "Space Situational Awareness Strategy" for ensuring 
freedom to operate United States space assets affecting 
national security, and to provide for a review and as- 
sessment of the requirements of the Department of De- 
fense for the space control mission, prior to repeal by 
Pub. L. 110-181, div. A, title IX, §911(g), Jan. 28, 2008, 122 
Stat. 280. 

Space Personnel Career Fields 

Pub. L. 108-136, div. A, title V, §547, Nov. 24, 2003, 117 
Stat. 1480, as amended by Pub. L. 108-271, §8(b), July 7, 
2004, 118 Stat. 814, provided that: 

"(a) Strategy Required. — The Secretary of Defense 
shall develop a strategy for the Department of Defense 
that will — 

"(1) promote the development of space personnel 
career fields within each of the military departments; 
and 

"(2) ensure that the space personnel career fields 
developed by the military departments are integrated 
with each other to the maximum extent practicable. 
"(b) Report.— Not later than February 1, 2004, the 
Secretary shall submit to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a report on the strategy developed under sub- 
section (a). The report shall include the following: 

"(1) A statement of the strategy developed under 
subsection (a), together with an explanation of that 
strategy. 

"(2) An assessment of the measures required for the 
Department of Defense and the military departments 
to integrate the space personnel career fields of the 
military departments. 

"(3) A comprehensive assessment of the adequacy of 
the actions of the Secretary of Air Force pursuant to 
section 8084 of title 10, United States Code, to estab- 
lish for Air Force officers a career field for space. 
"(c) Government Accountability Office Review and 
Reports. — (1) The Comptroller General shall review the 
strategy developed under subsection (a) and the status 
of efforts by the military departments in developing 
space personnel career fields. 
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"(2) The Comptroller General shall submit to the 
committees referred to in subsection (b) two reports on 
the review under paragraph (1), as follows: 

"(A) Not later than June 15, 2004, the Comptroller 
General shall submit a report that assesses how effec- 
tive that Department of Defense strategy and the ef- 
forts by the military departments, when imple- 
mented, are likely to be for developing the personnel 
required by each of the military departments who are 
expert in development of space doctrine and concepts 
of space operations, the development of space sys- 
tems, and operation of space systems. 

"(B) Not later than March 15, 2005, the Comptroller 
General shall submit a report that assesses, as of the 
date of the report — 

"(i) the effectiveness of that Department of De- 
fense strategy and the efforts by the military de- 
partments in developing the personnel required by 
each of the military departments who are expert in 
development of space doctrine and concepts of 
space operations, the development of space sys- 
tems, and In operation of space systems; and 

"(ii) progress made in integrating the space ca- 
reer fields of the military departments." 

Comptroller General Assessment op Implementa- 
tion of Recommendations of Space Commission 

Pub. Li. 107-107, div. A, title IX, §914, Dec. 28, 2001, 115 
Stat. 1197, directed the Comptroller General to carry 
out an assessment through Feb. 15, 2003, of the actions 
taken by the Secretary of Defense In implementing the 
recommendations in the report of the Space Commis- 
sion submitted to Congress pursuant to Pub. L. 106-65, 
§1623, formerly set out as a note under section 111 of 
this title, that were applicable to the Department of 
Defense, and to submit reports to committees of Con- 
gress, not later than Feb. 15, 2002, and Feb. 15, 2003, set- 
ting forth the results of the assessment. 

§ 2272. Space science and technology strategy: co- 
ordination 

(a) Space Science and Technology Strat- 
egy. — (1) The Secretary of Defense and the Di- 
rector of National Intelligence shall jointly de- 
velop and implement a space science and tech- 
nology strategy and shall review and, as appro- 
priate, revise the strategy annually. Functions 
of the Secretary under this subsection shall be 
carried out jointly by the Assistant Secretary of 
Defense for Research and Engineering and the 
official of the Department of Defense designated 
as the Department of Defense Executive Agent 
for Space. 

(2) The strategy under paragraph (1) shall, at 
a minimum, address the following issues: 

(A) Short-term and long-term goals of the 
space science and technology programs of the 
Department of Defense. 

(B) The process for achieving the goals iden- 
tified under subparagraph (A), including an 
implementation plan for achieving those 
goals. 

(C) The process for assessing progress made 
toward achieving those goals. 

(D) The process for transitioning space 
science and technology programs to new or ex- 
isting space acquisition programs. 

(3) The strategy under paragraph (1) shall be 
included as part of the annual National Security 
Space Plan developed pursuant to Department 
of Defense regulations and shall be provided to 
Department of Defense components and science 
and technology entities of the Department of 
Defense to support the planning, programming, 
and budgeting processes of the Department. 



(4) The strategy under paragraph (1) shall be 
developed in consultation with the directors of 
research laboratories of the Department of De- 
fense, the directors of the other Department of 
Defense research components, and the heads of 
other organizations of the Department of De- 
fense as identified by the Assistant Secretary of 
Defense for Research and Engineering and the 
Department of Defense Executive Agent for 
Space. 

(5) The Secretary of Defense and the Director 
of National Intelligence shall biennially submit 
the strategy developed under paragraph (1) to 
the congressional defense committees every 
other year on the date on which the President 
submits to Congress the budget for the next fis- 
cal year under section 1105 of title 31. 

(b) Required Coordination.— In carrying out 
the space science and technology strategy devel- 
oped under subsection (a), the directors of the 
research laboratories of the Department of De- 
fense, the directors of the other Department of 
Defense research components, and the heads of 
all other appropriate organizations identified 
jointly by the Assistant Secretary of Defense for 
Research and Engineerin and the Department of 
Defense Executive Agent for Space shall each — 

(1) identify research projects in support of 
that strategy that contribute directly and 
uniquely to the development of space tech- 
nology; and 

(2) inform the Assistant Secretary of De- 
fense for Research and Engineering and the 
Department of Defense Executive Agent for 
Space of the planned budget and planned 
schedule for executing those projects. 

(c) Definitions. — In this section: 

(1) The term "research laboratory of the De- 
partment of Defense" means any of the follow- 
ing: 

(A) The Air Force Research Laboratory. 

(B) The Naval Research Laboratory. 

(C) The Office of Naval Research. 

(D) The Army Research Laboratory. 

(2) The term "other Department of Defense 
research component" means either of the fol- 
lowing: 

(A) The Defense Advanced Research 
Projects Agency. 

(B) The National Reconnaissance Office. 

(Added Pub. L. 108-136, div. A, title IX, § 911(a)(1), 
Nov. 24, 2003, 117 Stat. 1563; amended Pub. L. 
111-84, div. A, title IX, §911(a)(l)-(3), Oct. 28, 2009, 
123 Stat. 2428, 2429; Pub. L. 111-383, div. A, title 
IX, §901(j)(2), Jan. 7, 2011, 124 Stat. 4324.) 

Prior Provisions 

A prior section 2272, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 124, related to contracts to obtain designs submit- 
ted in design competitions, prior to repeal by Pub. L. 
103-160, div. A, title VIII, § 821(a)(1), Nov. 30, 1993, 107 
Stat. 1704. 

Amendments 

2011— Subsecs. (a), (b). Pub. L. 111-383 substituted 
"Assistant Secretary of Defense for Research and Engi- 
neering" for "Director of Defense Research and Engi- 
neering" wherever appearing. 

2009— Subsec. (a)(1). Pub. L. 111-84, § 911(a)(1), sub- 
stituted "The Secretary of Defense and the Director of 
National Intelligence shall jointly develop" for "The 
Secretary of Defense shall develop". 
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Subsec. (a)(2)(D). Pub. L. 111-84, § 911(a)(2), added sub- 
par. (D). 

Subsec. (a)(5). Pub. L. 111-84, § 911(a)(3), amended par. 
(5) generally. Prior to amendment, par. (5) read as fol- 
lows: "The strategy shall be available for review by the 
congressional defense committees." 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Initial Report 

Pub. L. 111-84, div. A, title IX, § 911(a)(4), Oct. 28, 2009, 
123 Stat. 2429, provided that: "The first space science 
and technology strategy required to be submitted 
under paragraph (5) of section 2272(a) of title 10, United 
States Code, as amended by paragraph (3) of this sub- 
section, shall be submitted on the date on which the 
President submits to Congress the budget for fiscal 
year 2012 under section 1105 of title 31, United States 
Code." 

§2273. Policy regarding assured access to space: 
national security payloads 

(a) Policy. — It is the policy of the United 
States for the President to undertake actions 
appropriate to ensure, to the maximum extent 
practicable, that the United States has the ca- 
pabilities necessary to launch and insert United 
States national security payloads into space 
whenever such payloads are needed in space. 

(b) Included Actions. — The appropriate ac- 
tions referred to in subsection (a) shall include, 
at a minimum, providing resources and policy 
guidance to sustain — 

(1) the availability of at least two space 
launch vehicles (or families of space launch 
vehicles) capable of delivering into space any 
payload designated by the Secretary of De- 
fense or the Director of National Intelligence 
as a national security payload; and 

(2) a robust space launch infrastructure and 
industrial base. 

(c) Coordination. — The Secretary of Defense 
shall, to the maximum extent practicable, pur- 
sue the attainment of the capabilities described 
in subsection (a) in coordination with the Ad- 
ministrator of the National Aeronautics and 
Space Administration. 

(Added Pub. L. 108-136, div. A, title IX, § 912(a)(1), 
Nov. 24, 2003, 117 Stat. 1565; Pub. L. 110-181, div. 
A, title IX, §931(a)(12), Jan. 28, 2008, 122 Stat. 285; 
Pub. L. 110-417, [div. A], title IX, §932(a)(ll), Oct. 
14, 2008, 122 Stat. 4576; Pub. L. 111-84, div. A, title 
X, §1073(0(10), Oct. 28, 2009, 123 Stat. 2475.) 

Prior Provisions 

A prior section 2273, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 125; Apr. 2, 1982, Pub. L. 97-164, title I, § 160(a)(4), 
96 Stat. 48; Oct. 29, 1992, Pub. L. 102-572, title IX, 
§ 902(b)(1), 106 Stat. 4516, related to right of United 
States to designs, rights of designers to patents, and 
rights to sue United States, prior to repeal by Pub. L. 
103-160, div. A, title VIII, § 821(a)(1), Nov. 30, 1993, 107 
Stat. 1704. 

Amendments 

2009— Subsec. (b)(1). Pub. L. 111-84 repealed Pub. L. 
110-417, §932(a)(ll). See 2008 Amendment note below. 

2008— Subsec. (b)(1). Pub. L. 110-181 and Pub. L. 
110-417, §932(a)(ll), amended par. (1) identically, sub- 
stituting "Director of National Intelligence" for "Di- 



rector of Central Intelligence". Pub. L. 110-417, 
§932(a)(U), was repealed by Pub. L. 111-84. 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(10) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

§ 2273a. Operationally Responsive Space Pro- 
gram Office 

(a) Establishment. — The Secretary of Defense 
shall establish within the Department of De- 
fense an office to be known as the Operationally 
Responsive Space Program Office (in this sec- 
tion referred to as the "Office"). 

(b) Head of Office. — The head of the Office 
shall be — 

(1) the Department of Defense Executive 
Agent for Space; or 

(2) the designee of the Secretary of Defense, 
who shall report to the Department of Defense 
Executive Agent for Space. 

(c) Mission.— The mission of the Office shall 

be— 

(1) to contribute to the development of low- 
cost, rapid reaction payloads, busses, spacelift, 
and launch control capabilities in order to ful- 
fill joint military operational requirements 
for on-demand space support and reconstitu- 
tion; and 

(2) to coordinate and execute operationally 
responsive space efforts across the Depart- 
ment of Defense with respect to planning, ac- 
quisition, and operations. 

(d) Elements. — The Secretary of Defense shall 
select the elements of the Department of De- 
fense to be included in the Office so as to con- 
tribute to the development of capabilities for 
operationally responsive space and to achieve a 
balanced representation of the military depart- 
ments in the Office to ensure proper acknowl- 
edgment of joint considerations in the activities 
of the Office, except that the Office shall include 
the following: 

(1) A science and technology element that 
shall pursue innovative approaches to the de- 
velopment of capabilities for operationally re- 
sponsive space through basic and applied re- 
search focused on (but not limited to) pay- 
loads, bus, and launch equipment. 

(2) An acquisition element that shall under- 
take the acquisition of systems necessary to 
integrate, sustain, and launch assets for oper- 
ationally responsive space. 

(3) An operations element that shall — 

(A) sustain and maintain assets for oper- 
ationally responsive space prior to launch; 

(B) integrate and launch such assets; and 

(C) operate such assets in orbit. 

(4) A combatant command support element 
that shall serve as the primary intermediary 
between the military departments and the 
combatant commands in order to — 

(A) ascertain the needs of the commanders 
of the combatant commands; and 

(B) integrate operationally responsive 
space capabilities into — 

(i) operations plans of the combatant 
commands; 
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(ii) techniques, tactics, and procedures of 
the military departments; and 

(iii) military exercises, demonstrations, 
and war games. 

(5) Such other elements as the Secretary of 
Defense may consider necessary. 

(e) Acquisition Authority.— The acquisition 
activities of the Office shall be subject to the 
following: 

(1) The Department of Defense Executive 
Agent for Space shall be the senior acquisition 
executive of the Office. 

(2) The Joint Capabilities Integration and 
Development System process shall not apply 
to acquisitions by the Office for operational 
experimentation. 

(3) The commander of the United States 
Strategic Command, or the designee of the 
commander, shall — 

(A) validate all system requirements for 
systems to be acquired by the Office; and 

(B) participate in the approval of any ac- 
quisition program initiated by the Office. 

(4) To the maximum extent practicable, the 
procurement unit cost of a launch vehicle pro- 
cured by the Office for launch to low earth 
orbit should not exceed $20,000,000 (in constant 
dollars). 

(5) To the maximum extent practicable, the 
procurement unit cost of an integrated sat- 
ellite procured by the Office should not exceed 
$40,000,000 (in constant dollars). 

(f) Required Program Element. — (1) The Sec- 
retary of Defense shall ensure that, within budg- 
et program elements for space programs of the 
Department of Defense, that — 

(A) there is a separate, dedicated program 
element for operationally responsive space; 

(B) to the extent applicable, relevant pro- 
gram elements should be consolidated into the 
program element required by subparagraph 
(A); and 

(C) the Office executes its responsibilities 
through this program element. 

(2) The Office shall manage the program ele- 
ment required by paragraph (1)(A). 

(Added Pub. L. 108-375, div. A, title IX, § 913(a)(1), 
Oct. 28, 2004, 118 Stat. 2028; amended Pub. L. 
109-364, div. A, title IX, § 913(b)(1), Oct. 17, 2006, 
120 Stat. 2355.) 

Amendments 

2006 — Pub. L. 109-364 amended section catchline and 
text generally, substituting provisions relating to es- 
tablishment, control, mission, elements, and authority 
of the Operationally Responsive Space Program Office 
within the Department of Defense for provisions relat- 
ing to requirement for a separate, dedicated program 
element for operationally responsive national security 
payloads and buses within budget program elements for 
space programs of the Department of Defense. 

Effective Date 

Pub. L. 108-375, div. A, title IX, § 913(b), Oct. 28, 2004, 
118 Stat. 2028, provided that: "Subsection (a) of section 
2273a of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to fiscal years after 
fiscal year 2005." 

United States Policy on Operationally Responsive 
Space 

Pub. L. 109-364, div. A, title IX, § 913(a), Oct. 17, 2006, 
120 Stat. 2355, provided that: "It is the policy of the 



United States to demonstrate, acquire, and deploy an 
effective capability for operationally responsive space 
to support military users and operations from space, 
which shall consist of— 

"(1) responsive satellite payloads and busses built 
to common technical standards; 

"(2) low-cost space launch vehicles and supporting 
range operations that facilitate the timely launch 
and on-orbit operations of satellites; 

"(3) responsive command and control capabilities; 
and 

"(4) concepts of operations, tactics, techniques, and 
procedures that permit the use of responsive space as- 
sets for combat and military operations other than 
war." 

Joint Operationally Responsive Space Payload 
Technology Organization 

Pub. L. 109-163, div. A, title IX, § 913(a), Jan. 6, 2006, 
119 Stat. 3408, which directed the Secretary of Defense 
to establish or designate an organization in the Depart- 
ment of Defense to coordinate joint operationally re- 
sponsive space payload technology, was repealed by 
Pub. L. 109-364, div. A, title IX, § 913(d), Oct. 17, 2006, 120 
Stat. 2358. 

§ 2274. Space situational awareness services and 
information: provision to non-United States 
Government entities 

(a) Authority. — The Secretary of Defense may 
provide space situational awareness services and 
information to, and may obtain space situa- 
tional awareness data and information from, 
non-United States Government entities in ac- 
cordance with this section. Any such action may 
be taken only if the Secretary determines that 
such action is consistent with the national secu- 
rity interests of the United States. 

(b) Eligible Entities.— The Secretary may 
provide services and information under sub- 
section (a) to, and may obtain data and informa- 
tion under subsection (a) from, any non-United 
States Government entity, including any of the 
following: 

(1) A State. 

(2) A political subdivision of a State. 

(3) A United States commercial entity. 

(4) The government of a foreign country. 

(5) A foreign commercial entity. 

(c) Agreement. — The Secretary may not pro- 
vide space situational awareness services and in- 
formation under subsection (a) to a non-United 
States Government entity unless that entity en- 
ters into an agreement with the Secretary under 
which the entity — 

(1) agrees to pay an amount that may be 
charged by the Secretary under subsection (d); 

(2) agrees not to transfer any data or tech- 
nical information received under the agree- 
ment, including the analysis of data, to any 
other entity without the express approval of 
the Secretary; and 

(3) agrees to any other terms and conditions 
considered necessary by the Secretary. 

(d) Charges. — (1) As a condition of an agree- 
ment under subsection (c), the Secretary may 
(except as provided in paragraph (2)) require the 
non-United States Government entity entering 
into the agreement to pay to the Department of 
Defense such amounts as the Secretary deter- 
mines appropriate to reimburse the Department 
for the costs to the Department of providing 
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space situational awareness services or informa- 
tion under the agreement. 

(2) The Secretary may not require the govern- 
ment of a State, or of a political subdivision of 
a State, to pay any amount under paragraph (1). 

(e) Crediting of Funds Received.— (1) Funds 
received for the provision of space situational 
awareness services or information pursuant to 
an agreement under this section shall be cred- 
ited, at the election of the Secretary, to the fol- 
lowing: 

(A) The appropriation, fund, or account used 
in incurring the obligation. 

(B) An appropriate appropriation, fund, or 
account currently available for the purposes 
for which the expenditures were made. 

(2) Funds credited under paragraph (1) shall be 
merged with, and remain available for obliga- 
tion with, the funds in the appropriation, fund, 
or account to which credited. 

(f) Procedures.— The Secretary shall establish 
procedures by which the authority under this 
section shall be carried out. As part of those 
procedures, the Secretary may allow space situ- 
ational awareness services or information to be 
provided through a contractor of the Depart- 
ment of Defense. 

(g) Immunity. — The United States, any agen- 
cies and instrumentalities thereof, and any indi- 
viduals, firms, corporations, and other persons 
acting for the United States, shall be immune 
from any suit in any court for any cause of ac- 
tion arising from the provision or receipt of 
space situational awareness services or informa- 
tion, whether or not provided in accordance with 
this section, or any related action or omission. 

(h) Notice of Concerns of Disclosure of In- 
formation. — If the Secretary determines that a 
commercial or foreign entity has declined or is 
reluctant to provide data or information to the 
Secretary in accordance with this section due to 
the concerns of such entity about the potential 
disclosure of such data or information, the Sec- 
retary shall, not later than 60 days after the 
Secretary makes that determination, provide 
notice to the congressional defense committees 
of the declination or reluctance of such entity. 

(Added Pub. L. 108-136, div. A, title IX, § 913(a), 
Nov. 24, 2003, 117 Stat. 1565; amended Pub. L. 
109-364, div. A, title IX, §912, Oct. 17, 2006, 120 
Stat. 2355; Pub. L. 110-417, [div. A], title IX, §911, 
Oct. 14, 2008, 122 Stat. 4571; Pub. L. 111-84, div. A, 
title IX, § 912(a), Oct. 28, 2009, 123 Stat. 2429.) 

Prior Provisions 

Prior sections 2274 to 2279 were repealed by Pub. L. 
103-160, div. A, title VIII, § 821(a)(1), Nov. 30, 1993, 107 
Stat. 1704. 

Section 2274, act Aug. 10, 1956, oh. 1041, 70A Stat. 126, 
related to procurement for experimental purposes. 

Section 2275, act Aug. 10, 1956, oh. 1041, 70A Stat. 126, 
related to award of contracts and review of decisions. 

Section 2276, acts Aug. 10, 1956, ch. 1041, 70A Stat. 126; 
Sept. 7, 1962, Pub. L. 87-651, title I, §131, 76 Stat. 514, re- 
lated to Inspection and audit of plants and books of 
contractors and provided criminal penalties for viola- 
tions. 

Section 2277, act Aug. 10, 1956, ch. 1041, 70A Stat. 127, 
related to availability of appropriations. 

Section 2278, act Aug. 10, 1956, ch. 1041, 70A Stat. 127, 
related to purchases of sample aircraft. 

Section 2279, act Aug. 10, 1956, ch. 1041, 70A Stat. 127, 
related to restrictions on alien employees of contrac- 
tors as to access to plans and specifications. 



Amendments 

2009 — Pub. L. 111-84 amended section generally. Prior 
to amendment, section related to space surveillance 
network: pilot program for provision of satellite track- 
ing support to entitles outside United States Govern- 
ment. 

2008— Subsec. (1). Pub. L. 110-417 substituted "Septem- 
ber 30, 2010" for "September 30, 2009". 

2006— Subsec. (1). Pub. L. 109-364 substituted "may be 
conducted through September 30, 2009" for "shall be 
conducted during the three-year period beginning on a 
date specified by the Secretary of Defense, which date 
shall be not later than 180 days after the date of the en- 
actment of this section". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title IX, § 912(c), Oct. 28, 2009, 
123 Stat. 2431, provided that: "The amendments made 
by this section [amending this section] shall take effect 
on October 1, 2009, or the date of the enactment of this 
Act [Oct. 28, 2009], whichever is later." 

CHAPTER 136— PROVISIONS RELATING TO 
SPECIFIC PROGRAMS 

Sec. 

2281. Global Positioning System. 
[2282. Repealed.] 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1061(13)(B), Dec. 
31, 2011, 125 Stat. 1583, struck out item 2282 "B-2 bomb- 
er: annual report". 

2000— Pub. L. 106-398, §1 [[div. A], title I, § 131(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-29, added item 2282. 

§ 2281. Global Positioning System 

(a) Sustainment and Operation for Military 
Purposes. — The Secretary of Defense shall pro- 
vide for the sustainment of the capabilities of 
the Global Positioning System (hereinafter in 
this section referred to as the "GPS"), and the 
operation of basic GPS services, that are bene- 
ficial for the national security interests of the 
United States. In doing so, the Secretary shall — 

(1) develop appropriate measures for pre- 
venting hostile use of the GPS so as to make 
it unnecessary for the Secretary to use the se- 
lective availability feature of the system con- 
tinuously while not hindering the use of the 
GPS by the United States and its allies for 
military purposes; and 

(2) ensure that United States armed forces 
have the capability to use the GPS effectively 
despite hostile attempts to prevent the use of 
the system by such forces. 

(b) Sustainment and Operation for Civilian 
Purposes. — The Secretary of Defense shall pro- 
vide for the sustainment and operation of the 
GPS Standard Positioning Service for peaceful 
civil, commercial, and scientific uses on a con- 
tinuous worldwide basis free of direct user fees. 
In doing so, the Secretary — 

(1) shall provide for the sustainment and op- 
eration of the GPS Standard Positioning Serv- 
ice in order to meet the performance require- 
ments of the Federal Radionavigation Plan 
prepared jointly by the Secretary of Defense 
and the Secretary of Transportation pursuant 
to subsection (c); 

(2) shall coordinate with the Secretary of 
Transportation regarding the development and 
implementation by the Government of aug- 
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mentations to the basic GPS that achieve or 
enhance uses of the system in support of 
transportation; 

(3) shall coordinate with the Secretary of 
Commerce, the United States Trade Rep- 
resentative, and other appropriate officials to 
facilitate the development of new and ex- 
panded civil and commercial uses for the GPS; 

(4) shall develop measures for preventing 
hostile use of the GPS in a particular area 
without hindering- peaceful civil use of the sys- 
tem elsewhere; and 

(5) may not agree to any restriction on the 
Global Positioning System proposed by the 
head of a department or agency of the United 
States outside the Department of Defense in 
the exercise of that official's regulatory au- 
thority that would adversely affect the mili- 
tary potential of the Global Positioning Sys- 
tem. 

(c) Federal Radionavigation Plan. — The Sec- 
retary of Defense and the Secretary of Transpor- 
tation shall jointly prepare the Federal Radio- 
navigation Plan. The plan shall be revised and 
updated not less often than every two years. The 
plan shall be prepared in accordance with the re- 
quirements applicable to such plan as first pre- 
pared pursuant to section 507 of the Inter- 
national Maritime Satellite Telecommunica- 
tions Act 1 (47 U.S.C. 756). The plan, and any 
amendment to the plan, shall be published in 
the Federal Register. 

(d) Biennial Report.— (1) Not later than 30 
days after the end of each even-numbered fiscal 
year, the Deputy Secretary of Defense and the 
Deputy Secretary of Transportation, in their ca- 
pacity as co-chairs of the National Executive 
Committee for Space-Based Positioning, Naviga- 
tion, and Timing, shall submit to the Commit- 
tees on Armed Services and Commerce, Science, 
and Transportation of the Senate and the Com- 
mittees on Armed Services, Energy and Com- 
merce, and Transportation and Infrastructure of 
the House of Representatives a report on the 
Global Positioning System. The report shall in- 
clude a discussion of the following matters: 

(A) The operational status of the system. 

(B) The capability of the system to satisfy 
effectively (i) the military requirements for 
the system that are current as of the date of 
the report, and (ii) the validated performance 
requirements of the Federal Radionavigation 
Plan in accordance with Office of Management 
and Budget Circular A-109. 

(C) The status of cooperative activities 
undertaken by the United States with the gov- 
ernments of other countries concerning the 
capability of the system or any augmentation 
of the system to satisfy civil, commercial, sci- 
entific, and military requirements, including a 
discussion of the status and results of activi- 
ties undertaken under any regional inter- 
national agreement. 

(D) Progress and challenges in establishing 
GPS as an international standard for consist- 
ency of navigational service. 

(E) Progress and challenges in protecting 
GPS from jamming, disruption, and inter- 
ference. 



iSee References in Text note below. 



(F) Progress and challenges in developing 
the enhanced Global Positioning System re- 
quired by section 218(b) of the Strom Thur- 
mond National Defense Authorization Act for 
Fiscal Year 1999 (Public Law 105-261; 112 Stat. 
1951; 10 U.S.C. 2281 note). 

(G) The effects of use of the system on na- 
tional security, regional security, and the eco- 
nomic competitiveness of United States indus- 
try, including the Global Positioning System 
equipment and service industry and user in- 
dustries. 

(2) In preparing each report required under 
paragraph (1), the Deputy Secretary of Defense 
and the Deputy Secretary of Transportation, in 
their capacity as co-chairs of the National Exec- 
utive Committee for Space-Based Positioning, 
Navigation, and Timing, shall consult with the 
Secretary of Defense, the Secretary of State, the 
Secretary of Transportation, and the Secretary 
of Homeland Security. 

(e) Definitions. — In this section: 

(1) The term "basic GPS services" means the 
following components of the Global Position- 
ing System that are operated and maintained 
by the Department of Defense: 

(A) The constellation of satellites. 

(B) The navigation payloads that produce 
the Global Positioning System signals. 

(C) The ground stations, data links, and 
associated command and control facilities. 

(2) The term "GPS Standard Positioning 
Service" means the civil and commercial serv- 
ice provided by the basic Global Positioning 
System as defined in the 1996 Federal Radio- 
navigation Plan (published jointly by the Sec- 
retary of Defense and the Secretary of Trans- 
portation in July 1997). 

(Added Pub. L. 105-85, div. A, title X, § 1074(d)(1), 
Nov. 18, 1997, 111 Stat. 1909; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title IX, §914, 
Nov. 24, 2003, 117 Stat. 1567; Pub. L. 111-84, div. A, 
title X, §1032, Oct. 28, 2009, 123 Stat. 2448.) 

References in Text 

Section 507 of the International Maritime Satellite 
Telecommunications Act, referred to in subsec. (c), is 
section 507 of Pub. L. 87-624 which was classified to sec- 
tion 756 of Title 47, Telegraphs, Telephones, and Radio- 
telegraphs, prior to repeal by Pub. L. 103-414, title III, 
§ 304(b)(5), Oct. 25, 1994, 108 Stat. 4298. 

Amendments 

2009— Subsec. (d)(1). Pub. L. 111-84, § 1032(a)(1), in in- 
troductory provisions, substituted "the Deputy Sec- 
retary of Defense and the Deputy Secretary of Trans- 
portation, in their capacity as co-chairs of the National 
Executive Committee for Space-Based Positioning, 
Navigation, and Timing," for "the Secretary of De- 
fense" and "the Committees on Armed Services and 
Commerce, Science, and Transportation of the Senate 
and the Committees on Armed Services, Energy and 
Commerce, and Transportation and Infrastructure of 
the House of Representatives" for "the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives". 

Subsec. (d)(l)(B)(ii). Pub. L. 111-84, § 1032(b), inserted 
"validated" before "performance requirements" and 
"in accordance with Office of Management and Budget 
Circular A-109" after "Plan". 

Subsec. (d)(2). Pub. L. 111-84, § 1032(a)(2), added par. (2) 
and struck out former par. (2), which read as follows: 
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"In preparing the parts of each such report required 
under subparagraphs (C), (D), (E), (F), and (G) of para- 
graph (1), the Secretary of Defense shall consult with 
the Secretary of State, the Secretary of Commerce, and 
the Secretary of Transportation." 

2003— Subsec. (d)(1)(C). Pub. L. 108-136, § 914(a)(1), (2), 
redesignated subpar. (D) as (C) and struck out former 
subpar. (C) which read as follows: "The most recent de- 
termination by the President regarding continued use 
of the selective availability feature of the system and 
the expected date of any change or elimination of the 
use of that feature." 

Subsec. (d)(1)(D). Pub. L. 108-136, § 914(a)(3), redesig- 
nated subpar. (E) as (D) and substituted "Progress and 
challenges in" for "Any progress made toward". 
Former subpar. (D) redesignated (C). 

Subsec. (d)(1)(E). Pub. L. 108-136, § 914(a)(4), added sub- 
par. (E). Former subpar. (E) redesignated (D). 

Subsec. (d)(1)(F). Pub. L. 108-136, § 914(a)(4), added sub- 
par. (F) and struck out former subpar. (F) which read 
as follows: "Any progress made toward protecting GPS 
from disruption and interference." 

Subsec. (d)(2). Pub. L. 108-136, §914(b), inserted "(C)," 
after "under subparagraphs". 

1999— Subsec. (d)(1). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

Use of Funds for Global Positioning System 

Pub. L. 112-10, div. A, title VIII, §8068, Apr. 15, 2011, 
125 Stat. 73, provided that: "Funds available to the De- 
partment of Defense for the Global Positioning System 
during the current fiscal year, and hereafter, may be 
used to fund civil requirements associated with the sat- 
ellite and ground control segments of such system's 
modernization program." 

Limitation on Use of Funds for Purchasing Global 
Positioning System User Equipment 

Pub. L. 111-383, div. A, title IX, §913, Jan. 7, 2011, 124 
Stat. 4328, provided that: 

"(a) In General. — Except as provided in subsections 
(b) and (c), none of the funds authorized to be appro- 
priated or otherwise made available by this Act or any 
other Act for the Department of Defense may be obli- 
gated or expended to purchase user equipment for the 
Global Positioning System during fiscal years after fis- 
cal year 2017 unless the equipment is capable of receiv- 
ing the military code (commonly known as the 'M 
code') from the Global Positioning System. 

"(b) Exception. — The limitation under subsection (a) 
shall not apply with respect to the purchase of pas- 
senger vehicles or commercial vehicles in which Global 
Positioning System equipment is installed. 

"(c) Waiver. — The Secretary of Defense may waive 
the limitation under subsection (a) if the Secretary de- 
termines that — 

"(1) suitable user equipment capable of receiving 
the military code from the Global Positioning Sys- 
tem is not available; or 

"(2) with respect to a purchase of user equipment, 
the Department of Defense does not require that user 
equipment to be capable of receiving the military 
code from the Global Positioning System." 

Authorization of Interagency Support for Global 
Positioning System 

Pub. L. 106-405, §8, Nov. 1, 2000, 114 Stat. 1753, as 
amended by Pub. L. 109-364, div. A, title IX, §911, Oct. 
17, 2006, 120 Stat. 2354, provided that: "The use of multi- 
agency funding and other forms of support is hereby 
authorized for the functions and activities of the fol- 
lowing organizations established pursuant to the 
United States Space-Based Position, Navigation, and 
Timing Policy issued December 8, 2004 (and any succes- 
sor organization, to the extent the successor organiza- 
tion performs the functions of the specified organiza- 
tion): 



"(1) The interagency committee known as the Na- 
tional Space-Based Positioning, Navigation, and Tim- 
ing Executive Committee. 

"(2) The support office for the committee specified 
in paragraph (1) known as the National Space-Based 
Positioning, Navigation, and Timing Coordination 
Office. 

"(3) The Federal advisory committee known as the 
National Space-Based Positioning, Navigation, and 
Timing Advisory Board." 

Enhanced Global Positioning System Program 

Pub. L. 105-261, div. A, title II, §218, Oct. 17, 1998, 112 
Stat. 1951, provided that: 

"(a) Policy on Priority for Development of En- 
hanced GPS System. — The development of an enhanced 
Global Positioning System is an urgent national secu- 
rity priority. 

"(b) Development Required. — To fulfill the require- 
ments described in section 279(b) of the National De- 
fense Authorization Act for Fiscal Year 1996 (Public 
Law 104-106; 110 Stat. 243) [set out as a note below] and 
section 2281 of title 10, United States Code, the Sec- 
retary of Defense shall develop an enhanced Global Po- 
sitioning System in accordance with the priority de- 
clared in subsection (a). The enhanced Global Position- 
ing System shall include the following elements: 

"(1) An evolved satellite system that includes in- 
creased signal power and other improvements such as 
regional-level directional signal enhancements. 

"(2) Enhanced receivers and user equipment that 
are capable of providing military users with direct 
access to encrypted Global Positioning System sig- 
nals. 

"(3) To the extent funded by the Secretary of 
Transportation, additional civil frequencies and 
other enhancements for civil users. 
"(c) Sense of Congress Regarding Funding. — It is 
the sense of Congress that — 

"(1) the Secretary of Defense should ensure that the 
future-years defense program provides for sufficient 
funding to develop and deploy an enhanced Global Po- 
sitioning System in accordance with the priority de- 
clared in subsection (a); and 

"(2) the Secretary of Transportation should provide 
sufficient funding to support additional civil fre- 
quencies for the Global Positioning System and other 
enhancements of the system for civil users. 
"(d) Plan for Development of Enhanced Global 
Positioning System. — Not later than April 15, 1999, the 
Secretary of Defense shall submit to Congress a plan 
for carrying out the requirements of subsection (b). 

"(e) Delayed Effective Date for Limitation on 
Procurement of Systems Not GPS-Equipped. — 
[Amended section 152(b) of Pub. L. 103-160, set out as a 
note below.] 

"(f) Funding From Authorized Appropriations for 
Fiscal Year 1999. — Of the amounts authorized to be ap- 
propriated under section 201(3) [112 Stat. 1946], 
$44,000,000 shall be available to establish and carry out 
an enhanced Global Positioning System program." 

sustainment and operation of global positioning 
System 

Section 1074(a), (b) of Pub. L. 105-85 provided that: 
"(a) Findings. — Congress makes the following find- 
ings: 

"(1) The Global Positioning System (consisting of a 
constellation of satellites and associated facilities ca- 
pable of providing users on earth with a highly pre- 
cise statement of their location on earth) makes sig- 
nificant contributions to the attainment of the na- 
tional security and foreign policy goals of the United 
States, the safety and efficiency of international 
transportation, and the economic growth, trade, and 
productivity of the United States. 

"(2) The infrastructure for the Global Positioning 
System (including both space and ground segments of 
the infrastructure) is vital to the effectiveness of 



Page 1165 



TITLE 10— ARMED FORCES 



[§2282 



United States and allied military forces and to the 
protection of the national security interests of the 
United States. 

"(3) In addition to having military uses, the Global 
Positioning System has essential civil, commercial, 
and scientific uses. 

"(4) As a result of the increasing demand of civil, 
commercial, and scientific users of the Global Posi- 
tioning System — 

"(A) there has emerged in the United States a 
new commercial industry to provide Global Posi- 
tioning System equipment and related services to 
the many and varied users of the system; and 

"(B) there have been rapid technical advance- 
ments in Global Positioning System equipment and 
services that have contributed significantly to re- 
ductions in the cost of the Global Positioning Sys- 
tem and increases in the technical capabilities and 
availability of the system for military uses. 
"(5) It is in the national interest of the United 
States for the United States — 

"(A) to support continuation of the multiple-use 
character of the Global Positioning System; 

"(B) to promote broader acceptance and use of 
the Global Positioning System and the techno- 
logical standards that facilitate expanded use of the 
system for civil purposes; 

"(C) to coordinate with other countries to ensure 
(i) efficient management of the electromagnetic 
spectrum used by the Global Positioning System, 
and (ii) protection of that spectrum in order to pre- 
vent disruption of signals from the system and in- 
terference with that portion of the electromagnetic 
spectrum used by the system; and 

"(D) to encourage open access in all international 
markets to the Global Positioning System and sup- 
porting equipment, services, and techniques. 
"(b) International Cooperation. — Congress urges 
the President to promote the security of the United 
States and its allies, the public safety, and commercial 
interests by taking the following steps: 

"(1) Undertaking a coordinated effort within the ex- 
ecutive branch to seek to establish the Global Posi- 
tioning System, and augmentations to the system, as 
a worldwide resource. 

"(2) Seeking to enter into international agreements 
to establish signal and service standards that protect 
the Global Positioning System from disruption and 
interference. 

"(3) Undertaking efforts to eliminate any barriers 
to, and other restrictions of foreign governments on, 
peaceful uses of the Global Positioning System. 

"(4) Requiring that any proposed international 
agreement involving nonmilitary use of the Global 
Positioning System or any augmentation to the sys- 
tem not be agreed to by the United States unless the 
proposed agreement has been reviewed by the Sec- 
retary of State, the Secretary of Defense, the Sec- 
retary of Transportation, and the Secretary of Com- 
merce (acting as the Interagency Global Positioning 
System Executive Board established by Presidential 
Decision Directive NSTC-6, dated March 28, 1996)." 

Access to Global Positioning System 

Pub. L. 104-106, div. A, title II, §279, Feb. 10, 1996, 110 
Stat. 243, provided that: 

"(a) Conditional Prohibition on Use of Selective 
Availability Feature. — Except as provided in sub- 
section (b), after May 1, 1996, the Secretary of Defense 
may not (through use of the feature known as 'selective 
availability') deny access of non-Department of Defense 
users to the full capabilities of the Global Positioning 
System. 

"(b) Plan. — Subsection (a) shall cease to apply upon 
submission by the Secretary of Defense to the Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on National Security of the House of Representa- 
tives of a plan for enhancement of the Global Position- 
ing System that provides for — 

"(1) development and acquisition of effective capa- 
bilities to deny hostile military forces the ability to 



use the Global Positioning System without hindering 
the ability of United States military forces and civil 
users to have access to and use of the system, to- 
gether with a specific date by which those capabili- 
ties could be operational; and 

"(2) development and acquisition of receivers for 
the Global Positioning System and other techniques 
for weapons and weapon systems that provide sub- 
stantially improved resistance to jamming and other 
forms of electronic interference or disruption, to- 
gether with a specific date by which those receivers 
and other techniques could be operational with 
United States military forces." 

Limitation on Procurement of Systems Not GPS- 
Equipped 

Pub. L. 103-160, div. A, title I, § 152(b), Nov. 30, 1993, 
107 Stat. 1578, as amended by Pub. L. 105-261, div. A, 
title II, § 218(e), Oct. 17, 1998, 112 Stat. 1952; Pub. L. 
109-163, div. A, title II, § 260(a), Jan. 6, 2006, 119 Stat. 
3185, provided that: 'After September 30, 2007, funds 
may not be obligated to modify or procure any Depart- 
ment of Defense aircraft, ship, armored vehicle, or indi- 
rect-fire weapon system that is not equipped with a 
Global Positioning System receiver." 

[Pub. L. 109-163, div. A, title II, § 260(b), Jan. 6, 2006, 
119 Stat. 3186, provided that: "The amendment made by 
subsection (a) [amending section 152(b) of Pub. L. 
103-160, set out above] shall be deemed to have taken ef- 
fect at the close of September 30, 2005, and any obliga- 
tion or expenditure of funds by the Department of De- 
fense during the period beginning on October 1, 2005, 
and ending on the date of the enactment of this Act 
[Jan. 6, 2006] to modify or procure a Department of De- 
fense aircraft, ship, armored vehicle, or indirect-fire 
weapon system that is not equipped with a Global Posi- 
tioning System receiver is hereby ratified with respect 
to the provision of law specified in subsection (a)."] 

[§2282. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(13)(A), Dec. 31, 2011, 125 Stat. 1583] 

Section, added Pub. L. 106-398, §1 [[div. A], title I, 
§131(a)(l)], Oct. 30, 2000, 114 Stat. 1654, 1654A-28; amend- 
ed Pub. L. 108-136, div. A, title X, § 1031(a)(14), Nov. 24, 
2003, 117 Stat. 1597, related to annual report on the B-2 
bomber aircraft. 

CHAPTER 137— PROCUREMENT GENERALLY 

See. 

[2301. Repealed.] 

2302. Definitions. 

2302a. Simplified acquisition threshold. 
2302b. Implementation of simplified acquisition pro- 
cedures. 

2302c. Implementation of electronic commerce capa- 
bility. 

2302d. Major system: definitional threshold 
amounts. 

2303. Applicability of chapter. 
[2303a. Repealed.] 

2304. Contracts: competition requirements. 

2304a. Task and delivery order contracts: general 
authority. 

2304b. Task order contracts: advisory and assistance 
services. 

2304c. Task and delivery order contracts: orders. 
2304d. Task and delivery order contracts: defini- 
tions. 

2304e. Contracts: prohibition on competition be- 
tween Department of Defense and small 
businesses and certain other entities. 

2305. Contracts: planning, solicitation, evaluation, 

and award procedures. 
2305a. Design-build selection procedures. 

2306. Kinds of contracts. 

2306a. Cost or pricing data: truth in negotiations. 
2306b. Multiyear contracts: acquisition of property. 
2306c. Multiyear contracts: acquisition of services. 



[§2282 



TITLE 10— ARMED FORCES 



Page 1166 



Sec. 

2307. Contract financing. 

2308. Buy-to-budget acquisition: end items. 

2309. Allocation of appropriations. 

2310. Determinations and decisions. 

2311. Assignment and delegation of procurement 

functions and responsibilities. 

2312. Remission of liquidated damages. 

2313. Examination of records of contractor. 

2313a. Defense Contract Audit Agency: annual re- 
port. 

2314. Laws inapplicable to agencies named in sec- 

tion 2303 of this title. 

2315. Law inapplicable to the procurement of auto- 

matic data processing equipment and serv- 
ices for certain defense purposes. 

2316. Disclosure of identity of contractor. 
[2317. Repealed.] 

2318. Advocates for competition. 

2319. Encouragement of new competitors. 

2320. Rights in technical data. 

2321. Validation of proprietary data restrictions. 
[2322. Repealed.] 

2323. Contract goal for small disadvantaged busi- 

nesses and certain institutions of higher 
education. 

2323a. Credit for Indian contracting in meeting cer- 
tain subcontracting goals for small dis- 
advantaged businesses and certain institu- 
tions of higher education. 

2324. Allowable costs under defense contracts. 

2325. Restructuring costs. 

2326. Undefinitized contractual actions: restric- 

tions. 

2327. Contracts: consideration of national security 

objectives. 

2328. Release of technical data under Freedom of 

Information Act: recovery of costs. 
[2329. Repealed.] 

2330. Procurement of contract services: manage- 

ment structure. 
2330a. Procurement of services: tracking of pur- 
chases. 

2331. Procurement of services: contracts for profes- 

sional and technical services. 

2332. Share-in-savings contracts. 

2333. Joint policies on requirements definition, 

contingency program management, and 
contingency contracting. 

2334. Independent cost estimation and cost analy- 

sis. 

2335. Prohibition on collection of political infor- 

mation. 

Amendments 

2011— Pub. L. 112-81, div. A, title VIII, § 805(b), 823(b), 
Dec. 31, 2011, 125 Stat. 1486, 1503, added items 2313a and 
2335 

2009— Pub. L. 111-23, title I, § 101(b)(2), May 22, 2009, 123 
Stat. 1709, added item 2334. 

2008— Pub. L. 110-181, div. A, title X, § 1063(a)(10), Jan. 
28, 2008, 122 Stat. 322, added item 2333 and struck out 
former item 2333 "Joint policies on requirements defi- 
nition, contingency contracting, and program manage- 
ment". 

2006— Pub. L. 109-364, div. A, title VIII, § 854(a)(2), Oct. 
17, 2006, 120 Stat. 2346, added item 2333. 

Pub. L. 109-163, div. A, title VIII, § 812(a)(2), Jan. 6, 
2006, 119 Stat. 3378, substituted "Procurement of con- 
tract services: management structure" for "Procure- 
ment of services: management structure" in item 2330. 

2002— Pub. L. 107-347, title II, §210(a)(2), Dec. 17, 2002, 
116 Stat. 2934, added item 2332. 

Pub. L. 107-314, div. A, title VIII, § 801(a)(2), Dec. 2, 
2002, 116 Stat. 2602, added item 2308. 

2001— Pub. L. 107-107, div. A, title VIII, § 801(g)(2), Dec. 
28, 2001, 115 Stat. 1178, added items 2330, 2330a, and 2331 
and struck out former item 2331 "Contracts for profes- 
sional and technical services". 

2000— Pub. L. 106-398, §1 [[div. A], title VIII, 
§ 802(a)(2)], Oct. 30, 2000, 114 Stat. 1654, 1654A-205, added 
item 2306c. 



1998— Pub. L. 105-261, div. A, title X, § 1069(a)(3), Oct. 
17, 1998, 112 Stat. 2135, substituted "electronic com- 
merce capability" for "FACNET capability" in item 
2302c. 

1997— Pub. L. 105-85, div. A, title VIII, § 804(a)(2), title 
X, §1073(a)(48)(B), Nov. 18, 1997, 111 Stat. 1833, 1903, sub- 
stituted "contracts: acquisition of property" for "con- 
tracts" in item 2306b and added item 2325. 

1996— Pub. L. 104-201, div. A, title VIII, § 805(b), Sept. 
23, 1996, 110 Stat. 2606, added item 2302d. 

Pub. L. 104-106, div. D, title XLI, § 4105(a)(2), title 
XLIII, § 4321(b)(6)(B), Feb. 10, 1996, 110 Stat. 647, 672, re- 
designated item 2304a, relating to contracts: prohibi- 
tion on competition between Department of Defense 
and small businesses and certain other entities, as 2304e 
and added item 2305a. 

1994— Pub. L. 103-355, title I, §§ 1004(a)(2), 1022(a)(2), 
1501(b), 1503(a)(2), (b)(2), 1506(b), title II, §§2001(i), 
2201(a)(2), title IV, §§ 4002(b), 4203(a)(2), title VIII, 
§ 8104(b)(2), title IX, § 9002(b), Oct. 13, 1994, 108 Stat. 3253, 
3260, 3296-3298, 3303, 3318, 3338, 3346, 3391, 3402, struck out 
items 2301 "Congressional defense procurement policy", 
2308 "Assignment and delegation of procurement func- 
tions and responsibilities", 2325 "Preference for non- 
developmental items", and 2329 "Production special 
tooling and production special test equipment: con- 
tract terms and conditions", added items 2302a to 2302c, 
2304a relating to task and delivery order contracts: gen- 
eral authority, 2304b to 2304d, and 2306b, and sub- 
stituted "Contract financing" for "Advance payments" 
in item 2307, "Assignment and delegation of procure- 
ment functions and responsibilities" for "Delegation" 
in item 2311, and "Examination of records of contrac- 
tor" for "Examination of books and records of contrac- 
tor" in item 2313. 

1993— Pub. L. 103-160, div. A, title VIII, §§ 828(a)(1), 
848(a)(2), Nov. 30, 1993, 107 Stat. 1713, 1725, added item 
2304a and struck out item 2317 "Encouragement of com- 
petition and cost savings". 

1992— Pub. L. 102-484, div. A, title VIII, § 801(a)(2), 
(g)(2), title X, §1052(25)(B), div. D, title XLII, § 4271(b)(2), 
Oct. 23, 1992, 106 Stat. 2442, 2445, 2500, 2695, struck out 
items 2322 "Limitation on small business set-asides" 
and 2330 "Integrated financing policy" and added items 
2323 and 2323a 

1990— Pub. L. 101-510, div. A, title VIII, §§ 804(b), 
834(a)(2), Nov. 5, 1990, 104 Stat. 1591, 1614, struck out 
item 2323 "Commercial pricing for spare or repair 
parts" and added item 2331. 

1988— Pub. L. 100-456, div. A, title VIII, § 801(a)(2), 
Sept. 29, 1988, 102 Stat. 2007, added item 2330. 

1987— Pub. L. 100-180, div. A, title VIII, § 810(a)(2), Dec. 
4, 1987, 101 Stat. 1132, added item 2329. 

Pub. L. 100-26, §7(a)(7)(B)(ii), (b)(9)(B), Apr. 21, 1987, 
101 Stat. 278, 280, transferred item 2305a "Major pro- 
grams: competitive alternative sources", to chapter 144 
as item 2438 and substituted "Release of technical data 
under Freedom of Information Act: recovery of costs" 
for "Release of technical data" in item 2328. 

Pub. L. 100-26, §5(4), (6), made technical amendments 
to directory language of sections 926(a)(2) and 954(a)(2), 
respectively, of Pub. L. 99-500, Pub. L. 99-591, and Pub. 
L. 99-661. See 1986 Amendment note below. 

1986— Pub. L. 99-661, div. A, title XIII, § 1343(a)(12), 
Nov. 14, 1986, 100 Stat. 3993, substituted "competitors" 
for "competition" in item 2319. 

Pub. L. 99-500, § 101(c) [title X, §§ 907(a)(2), 908(d)(1)(B), 
926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2)], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-138, 1783-141, 1783-155, 1783-165, 
1783-169, 1783-173, and Pub. L. 99-591, § 101(c) [title X. 
§§ 907(a)(2), 908(d)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2), 
954(a)(2)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-138, 
3341-141, 3341-155, 3341-165, 3341-169, 3341-173; Pub. L. 
99-661, div. A, title IX, formerly title IV, §§ 907(a)(2), 
908(d)(1)(B), 926(a)(2), 951(a)(2), 952(c)(2), 954(a)(2), Nov. 
14, 1986, 100 Stat. 3917, 3921, 3935, 3945, 3949, 3953, renum- 
bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273; as amended by Pub. L. 100-26, §5(4), (6), Apr. 
21, 1987, 101 Stat. 274, amended chapter analysis identi- 
cally striking out ": cost or pricing data: truth in ne- 
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gotiations" after "contracts" in item 2306, substituting 
"spare or repair parts" for "supplies" in item 2323, and 
adding items 2306a and 2325 to 2328. 

1985— Pub. L. 99-145, title IX, §§ 911(a)(2), 912(a)(2), 
Nov. 8, 1985, 99 Stat. 685, 686, added items 2305a and 2324. 

1984— Pub. L. 98-577, title III, § 302(c)(2), Oct. 30, 1984, 
98 Stat. 3077, struck out item 2303a "Publication of pro- 
posed regulations". 

Pub. L. 98-525, title XII, §1217, Oct. 19, 1984, 98 Stat. 
2599, added items 2303a and 2317 to 2323. 

Pub. L. 98-369, div. B, title VII, § 2727(a), July 18, 1984, 
98 Stat. 1194, substituted "Congressional defense pro- 
curement policy" for "Declaration of policy" in item 
2301, "Contracts: competition requirements" for "Pur- 
chases and contracts: formal advertising; exceptions" 
in item 2304, "Contracts: planning, solicitation, evalua- 
tion, and award procedures" for "Formal advertise- 
ments for bids; time; opening; award; rejection" in item 
2305, and "Kinds of contracts; cost or pricing data: 
truth in negotiation" for "Kinds of contracts" in item 
2306. 

1982— Pub. L. 97-295, §1(26)(B), Oct. 12, 1982, 96 Stat. 
1291, added item 2316. 

1981— Pub. L. 97-86, title IX, § 908(a)(2), Dec. 1, 1981, 95 
Stat. 1118, added item 2315. 

1980— Pub. L. 96-513, title V, §511(75), Dec. 12, 1980, 94 
Stat. 2926, inserted "formal" before "advertising" in 
item 2304. 

[§2301. Repealed. Pub. L. 103-355, title I, 
§ 1501(a), Oct. 13, 1994, 108 Stat. 3296] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 127; Dec. 
1, 1981, Pub. L. 97-86, title IX, § 909(a), 95 Stat. 1118; July 
18, 1984, Pub. L. 98-369, div. B, title VII, §2721, 98 Stat. 
1185; Oct. 18, 1986, Pub. L. 99-500, § 101(c) [title X, 
§ 925(a)], 100 Stat. 1783-82, 1783-153, and Oct. 30, 1986, 
Pub. L. 99-591, § 101(c) [title X, § 925(a)], 100 Stat. 3341-82, 
3341-153; Nov. 14, 1986, Pub. L. 99-661, div. A, title IX, 
formerly title IV, § 925(a), 100 Stat. 3933, renumbered 
title IX, Apr. 21, 1987, Pub. L. 100-26, §3(5), 101 Stat. 273; 
Oct. 23, 1992, Pub. L. 102-484, div. A, title VIII, § 808(a), 
106 Stat. 2449, related to Congressional defense procure- 
ment policy. 

Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2302. Definitions 

In this chapter: 

(1) The term "head of an agency" means the 
Secretary of Defense, the Secretary of the 
Army, the Secretary of the Navy, the Sec- 
retary of the Air Force, the Secretary of 
Homeland Security, and the Administrator of 
the National Aeronautics and Space Adminis- 
tration. 

(2) The term "competitive procedures" 
means procedures under which the head of an 
agency enters into a contract pursuant to full 
and open competition. Such term also in- 
cludes — 

(A) procurement of architectural or engi- 
neering services conducted in accordance 
with chapter 11 of title 40; 

(B) the competitive selection for award of 
basic research proposals resulting from a 
general solicitation and the peer review or 
scientific review (as appropriate) of such 
proposals; 

(C) the procedures established by the Ad- 
ministrator of General Services for the mul- 
tiple award schedule program of the General 
Services Administration if— 



(i) participation in the program has been 
open to all responsible sources; and 

(ii) orders and contracts under such pro- 
gram result in the lowest overall cost al- 
ternative to meet the needs of the United 
States; 

(D) procurements conducted in furtherance 
of section 15 of the Small Business Act (15 
U.S.C. 644) as long as all responsible business 
concerns that are entitled to submit offers 
for such procurements are permitted to com- 
pete; and 

(E) a competitive selection of research pro- 
posals resulting from a general solicitation 
and peer review or scientific review (as ap- 
propriate) solicited pursuant to section 9 of 
the Small Business Act (15 U.S.C. 638). 

(3) The following terms have the meanings 
provided such terms in chapter 1 of title 41: 

(A) The term "procurement". 

(B) The term "procurement system". 

(C) The term "standards". 

(D) The term "full and open competition". 

(E) The term "responsible source". 

(F) The term "item". 

(G) The term "item of supply". 

(H) The term "supplies". 

(I) The term "commercial item". 

(J) The term "nondevelopmental item". 
(K) The term "commercial component". 
(L) The term "component". 

(4) The term "technical data" means re- 
corded information (regardless of the form or 
method of the recording) of a scientific or 
technical nature (including computer software 
documentation) relating to supplies procured 
by an agency. Such term does not include 
computer software or financial, administra- 
tive, cost or pricing, or management data or 
other information incidental to contract ad- 
ministration. 

(5) The term "major system" means a com- 
bination of elements that will function to- 
gether to produce the capabilities required to 
fulfill a mission need. The elements may in- 
clude hardware, equipment, software or any 
combination thereof, but excludes construc- 
tion or other improvements to real property. 
A system shall be considered a major system if 
(A) the conditions of section 2302d of this title 
are satisfied, or (B) the system is designated a 
"major system" by the head of the agency re- 
sponsible for the system. 

(6) The term "Federal Acquisition Regula- 
tion" means the Federal Acquisition Regula- 
tion issued pursuant to section 1303(a)(1) of 
title 41. 

(7) The term "simplified acquisition thresh- 
old" has the meaning provided that term in 
section 134 of title 41, except that, in the case 
of any contract to be awarded and performed, 
or purchase to be made, outside the United 
States in support of a contingency operation 
or a humanitarian or peacekeeping operation, 
the term means an amount equal to two times 
the amount specified for that term in section 
4 1 of such Act. 

(8) The term "humanitarian or peacekeeping 
operation" means a military operation in sup- 



1 See References in Text note below. 
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port of the provision of humanitarian or for- 
eign disaster assistance or in support of a 
peacekeeping operation under chapter VI or 
VII of the Charter of the United Nations. The 
term does not include routine training, force 
rotation, or stationing. 

(9) The term "nontraditional defense con- 
tractor", with respect to a procurement or 
with respect to a transaction authorized under 
section 2371(a) of this title, means an entity 
that is not currently performing and has not 
performed, for at least the one-year period 
preceding the solicitation of sources by the 
Department of Defense for the procurement or 
transaction, any of the following for the De- 
partment of Defense: 

(A) Any contract or subcontract that is 
subject to full coverage under the cost ac- 
counting standards prescribed pursuant to 
section 26 1 of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 422) and the regu- 
lations implementing such section. 1 

(B) Any other contract in excess of $500,000 
under which the contractor is required to 
submit certified cost or pricing data under 
section 2306a of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 127; Pub. L. 
85-568, title III, § 301(b), July 29, 1958, 72 Stat. 432; 
Pub. L. 85-861, §1(43A), Sept. 2, 1958, 72 Stat. 1457; 
Pub. L. 96-513, title V, §511(74), Dec. 12, 1980, 94 
Stat. 2926; Pub. L. 98-369, div. B, title VII, 
§ 2722(a), July 18, 1984, 98 Stat. 1186; Pub. L. 
98-525, title XII, §1211, Oct. 19, 1984, 98 Stat. 2589; 
Pub. L. 98-577, title V, § 504(b)(3), Oct. 30, 1984, 98 
Stat. 3087; Pub. L. 99-661, div. A, title XIII, 
§1343(a)(13), Nov. 14, 1986, 100 Stat. 3993; Pub. L. 
100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. 
L. 101-189, div. A, title VIII, § 853(b)(1), Nov. 29, 
1989, 103 Stat. 1518; Pub. L. 102-25, title VII, 
§ 701(d)(1), Apr. 6, 1991, 105 Stat. 113; Pub. L. 
102-190, div. A, title VIII, §805, Dec. 5, 1991, 105 
Stat. 1417; Pub. L. 103-355, title I, §1502, Oct. 13, 
1994, 108 Stat. 3296; Pub. L. 104-106, div. D, title 
XLIII, § 4321(b)(3), Feb. 10, 1996, 110 Stat. 672; 
Pub. L. 104-201, div. A, title VIII, §§ 805(a)(1), 
807(a), Sept. 23, 1996, 110 Stat. 2605, 2606; Pub. L. 
105-85, div. A, title VIII, § 803(b), Nov. 18, 1997, 111 
Stat. 1832; Pub. L. 107-217, § 3(b)(2), Aug. 21, 2002, 
116 Stat. 1295; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
111-350, § 5(b)(8), Jan. 4, 2011, 124 Stat. 3842; Pub. 
L. 111-383, div. A, title VIII, § 866(g)(1), Jan. 7, 
2011, 124 Stat. 4298.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2302 


41:158 (less clause (b)). 


Feb. 19, 1948, ch. 65, §9 






(less clause (b)), 62 






Stat. 24. 



In clause (1), the words "(if any)" are omitted as sur- 
plusage. The words "Secretary of the Treasury" are 
substituted for the words "Commandant, United States 
Coast Guard, Treasury Department", since the func- 
tions of the Coast Guard and its officers, while operat- 
ing under the Department of the Treasury, were vested 
in the Secretary of the Treasury by 1950 Reorganization 
Plan No. 26, effective July 31, 1950, 64 Stat. 1280. Under 
that plan the Secretary of the Treasury was authorized 
to delegate any of those functions to the agencies and 
employees of the Department of the Treasury. 



Clauses (2) and (3) are inserted for clarity, and are 
based on the usage of those terms throughout the re- 
vised chapter. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2302(3) 


[No source]. 


[No source]. 



The amendments reflect section 1(44) of the bill 
[amending section 2305 of Title 10]. 



References in Text 

Section 4 of such Act, referred to in par. (7), means 
section 4 of Pub. L. 93-400, which was classified to sec- 
tion 403 of former Title 41, Public Contracts, and was 
repealed and the provisions thereof restated in sections 
102, 103, 105, 107 to 116, 131 to 134, and 1301 of Title 41, 
Public Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 
2011, 124 Stat. 3677, 3855. For disposition of sections of 
former Title 41, see Disposition Table preceding section 
101 of Title 41. 

Section 26 of the Office of Federal Procurement Pol- 
icy Act and such section, referred to in par. (9)(A), 
means section 26 of Pub. L. 93-400, which was classified 
to section 422 of former Title 41, Public Contracts, and 
was repealed and restated as chapter 15 (§1501 et seq.) 
of Title 41, Public Contracts, by Pub. L. 111-350, §§3, 
7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For disposition of 
sections of former Title 41, see Disposition Table pre- 
ceding section 101 of Title 41. 

Amendments 

2011— Par. (3). Pub. L. 111-350, § 5(b)(8)(A), substituted 
"chapter 1 of title 41" for "section 4 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 403)" in in- 
troductory provisions. 

Par. (6). Pub. L. 111-350, § 5(b)(8)(B), substituted "sec- 
tion 1303(a)(1) of title 41" for "section 25(c)(1) of the Of- 
fice of Federal Procurement Policy Act (41 U.S.C. 
421(c)(1))". 

Par. (7). Pub. L. 111-350, §5(b)(8)(C), substituted "sec- 
tion 134 of title 41" for "section 4 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 403)". 

Par. (9). Pub. L. 111-383 added par. (9). 

2002— Par. (1). Pub. L. 107-296 substituted "of Home- 
land Security" for "of Transportation". 

Par. (2)(A). Pub. L. 107-217 substituted "chapter 11 of 
title 40" for "title IX of the Federal Property and Ad- 
ministrative Services Act of 1949 (40 U.S.C. 541 et 
seq.)". 

1997— Pars. (7), (8). Pub. L. 105-85 struck out "(A)" be- 
fore "The term 'simplified" in par. (7), redesignated 
par. (7)(B) as par. (8), and substituted "The" for "In 
subparagraph (A), the" in that par. 

1996— Par. (3)(K). Pub. L. 104-106 inserted period at 
end. 

Par. (5). Pub. L. 104-201, § 805(a)(1), substituted "A sys- 
tem shall be considered a major system if (A) the con- 
ditions of section 2302d of this title are satisfied, or (B) 
the system is designated a 'major system' by the head 
of the agency responsible for the system." for "A sys- 
tem shall be considered a major system if (A) the De- 
partment of Defense is responsible for the system and 
the total expenditures for research, development, test, 
and evaluation for the system are estimated to be more 
than $75,000,000 (based on fiscal year 1980 constant dol- 
lars) or the eventual total expenditure for procurement 
of more than $300,000,000 (based on fiscal year 1980 con- 
stant dollars); (B) a civilian agency is responsible for 
the system and total expenditures for the system are 
estimated to exceed $750,000 (based on fiscal year 1980 
constant dollars) or the dollar threshold for a 'major 
system' established by the agency pursuant to Office of 
Management and Budget (OMB) Circular A-109, entitled 
'Major Systems Acquisitions', whichever is greater; or 
(C) the system is designated a 'major system' by the 
head of the agency responsible for the system." 

Par. (7). Pub. L. 104-201, § 807(a), designated existing 
provisions as subpar. (A), inserted "or a humanitarian 
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or peacekeeping operation" after "contingency oper- 
ation", and added subpar. (B). 

1994— Par. (3). Pub. L. 103-355, §1502(1), added par. (3) 
and struck out former par. (3) which read as follows: 
"The terms 'full and open competition' and 'responsible 
source' have the same meanings provided such terms in 
section 4 of the Office of Federal Procurement Policy 
Act (41 U.S.C. 403)." 

Par. (7). Pub. L. 103-355, §1502(2), added par. (7) and 
struck out former par. (7) which read as follows: "The 
term 'small purchase threshold' has the meaning given 
that term in section 4(11) of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 403(11)), except that, in 
the case of any contract to be awarded and performed, 
or purchase to be made, outside the United States in 
support of a contingency operation, the term means 
$100,000." 

1991— Par. (7). Pub. L. 102-190 inserted before period 
", except that, in the case of any contract to be award- 
ed and performed, or purchase to be made, outside the 
United States in support of a contingency operation, 
the term means $100,000". 

Pub. L. 102-25 added par. (7). 

1989— Par. (6). Pub. L. 101-189 added par. (6). 

1987— Pub. L. 100-26, §7(k)(2)(A), inserted "The term" 
after each par. designation except par. (3) and struck 
out uppercase letter of first word after first quotation 
marks in each par. and substituted lowercase letter. 

1986— Par. (2)(A). Pub. L. 99-661 substituted "(40 
U.S.C." for "(41 U.S.C". 

1984 — Pub. L. 98-369 amended section generally, sub- 
stituting in cl. (1) "the Secretary of Defense, the Sec- 
retary of the Army, the Secretary of the Navy, the Sec- 
retary of the Air Force" for "the Secretary, the Under 
Secretary, or any Assistant Secretary, of the Army, 
Navy, or Air Force", in cl. (2) definition of "competi- 
tive procedures" for a definition of "negotiate", and in 
cl. (3) definition of the terms "full and open competi- 
tion" and "responsible source" for a definition of "for- 
mal advertising". 

Cl. (2)(D), (E). Pub. L. 98-577 added subpars. (D) and 
(E). 

Cls. (4), (5). Pub. Li. 98-525 added els. (4) and (5). 

1980— Cl. (1). Pub. L. 96-513 substituted "Secretary of 
Transportation" for "Secretary of the Treasury". 

1958— Cl. (1). Pub. L. 85-568 substituted "Adminis- 
trator of the National Aeronautics and Space Adminis- 
tration" for "Executive Secretary of the National Ad- 
visory Committee for Aeronautics", in cl. (1). 

Cl. (3). Pub. L. 85-861 substituted "section 2305 of this 
title" for "section 2305(a) and (b) of this title". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendment 

Pub. L. 104-106, div. D, title XLIV, §4401, Feb. 10, 1996, 
110 Stat. 678, provided that: 

"(a) Effective Date. — Except as otherwise provided 
in this division [div. D (§§4001-4402) of Pub. L. 104-106, 
see Tables for classification], this division and the 
amendments made by this division shall take effect on 
the date of the enactment of this Act [Feb. 10, 1996]. 
"(b) Applicability of Amendments. — 

"(1) Solicitations, unsolicited proposals, and re- 
lated contracts. — An amendment made by this divi- 
sion shall apply, in the manner prescribed in the final 
regulations promulgated pursuant to section 4402 [110 
Stat. 678] to implement such amendment, with re- 
spect to any solicitation that is issued, any unsolic- 
ited proposal that is received, and any contract en- 
tered into pursuant to such a solicitation or proposal, 
on or after the date described in paragraph (3). 

"(2) Other matters. — An amendment made by this 
division shall also apply, to the extent and in the 
manner prescribed in the final regulations promul- 



gated pursuant to section 4402 to implement such 
amendment, with respect to any matter related to — 
"(A) a contract that is in effect on the date de- 
scribed in paragraph (3); 

"(B) an offer under consideration on the date de- 
scribed in paragraph (3); or 

"(C) any other proceeding or action that is on- 
going on the date described in paragraph (3). 
"(3) Demarcation date. — The date referred to in 
paragraphs (1) and (2) is the date specified in such 
final regulations. The date so specified shall be Janu- 
ary 1, 1997, or any earlier date that is not within 30 
days after the date on which such final regulations 
are published." 

Effective Date of 1994 Amendment 

Pub. L. 103-355, title X, §10001, Oct. 13, 1994, 108 Stat. 
3404, provided that: 

"(a) Effective Date. — Except as otherwise provided 
in this Act, this Act [see Tables for classification] and 
the amendments made by this Act shall take effect on 
the date of the enactment of this Act [Oct. 13, 1994]. 

"(b) Applicability of Amendments. — (1) An amend- 
ment made by this Act shall apply, in the manner pre- 
scribed in the final regulations promulgated pursuant 
to section 10002 [108 Stat. 3404, formerly set out as a 
Regulations note under section 251 of former Title 41, 
Public Contracts] to implement such amendment, with 
respect to any solicitation that is issued, any unsolic- 
ited proposal that is received, and any contract entered 
into pursuant to such a solicitation or proposal, on or 
after the date described in paragraph (3). 

"(2) An amendment made by this Act shall also 
apply, to the extent and in the manner prescribed in 
the final regulations promulgated pursuant to section 
10002 to implement such amendment, with respect to 
any matter related to — 

"(A) a contract that is in effect on the date de- 
scribed in paragraph (3); 

"(B) an offer under consideration on the date de- 
scribed in paragraph (3); or 

"(C) any other proceeding or action that is ongoing 
on the date described in paragraph (3). 
"(3) The date referred to in paragraphs (1) and (2) is 
the date specified in such final regulations [Oct. 1, 1995, 
see 60 F.R. 48231, Sept. 18, 1995]. The date so specified 
shall be October 1, 1995, or any earlier date that is not 
within 30 days after the date on which such final regu- 
lations are published. 

"(c) Immediate Applicability of Certain Amend- 
ments. — Notwithstanding subsection (b), the amend- 
ments made by the following provisions of this Act 
apply on and after the date of the enactment of this 
Act [Oct. 13, 1994]: sections 1001, 1021, 1031, 1051, 1071, 
1092, 1201, 1506(a), 1507, 1554, 2002(a), 2191, 3062(a), 3063, 
3064, 3065(a)(1), 3065(b), 3066, 3067, 6001(a), 7101, 7103, 7205, 
and 7206, the provisions of subtitles A, B, and C of title 
III [§§3001-3025], and the provisions of title V [see 
Tables for classification]." 

Effective Date of 1984 Amendment 

Pub. L. 98-369, div. B, title VII, §2751, July 18, 1984, 98 
Stat. 1203, provided that: 

"(a) Except as provided in subsection (b), the amend- 
ments made by this title [see Tables for classification] 
shall apply with respect to any solicitation for bids or 
proposals issued after March 31, 1985. 

"(b) The amendments made by section 2713 [amending 
section 759 of former Title 40, Public Buildings, Prop- 
erty, and Works, and enacting provisions set out as a 
note under section 759 of former Title 40] and subtitle 
D [enacting sections 3551 to 3556 of Title 31, Money and 
Finance] shall apply with respect to any protest filed 
after January 14, 1985." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 
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Effective Date of 1958 Amendment 

Section 301(e) of Pub. L. 85-568 provided that: "This 
section [amending' this section, section 2303 of this 
title, section 22-1 of former Title 5, and sections 511 to 
513 and 515 of Title 50, War and National Defense, and 
enacting- provisions set out as a note under section 2472 
of Title 42, The Public Health and Welfare] shall take 
effect ninety days after the date of the enactment of 
this Act [July 29, 1958], or on any earlier date on which 
the Administrator [of the National Aeronautics and 
Space Administration] shall determine, and announce 
by proclamation published In the Federal Register, 
that the Administration has been organized and is pre- 
pared to discharge the duties and exercise the powers 
conferred upon it by this Act." 

Short Title of 1986 Amendment 

Section 101(c) [title X, §900] of Pub. L. 99-500 and Pub. 
L. 99-591, and section 900 of title IX of division A of 
Pub. L. 99-661, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273, provided that: "This 
title [enacting sections 133a, 2306a, 2325-2328, 2365-2367, 
2397b, 2397c, 2408, 2409, 2416, and 2435-2437 of this title, 
amending sections 133, 134, 135, 138, 171, 1622, 2301, 2304, 
2305, 2306, 2320, 2321, 2323, 2384, 2406, 2411, 2413, 2432, and 
2433 of this title, sections 5314 and 5315 of Title 5, Gov- 
ernment Organization and Employees, sections 632, 637, 
and 644 of Title 15, Commerce and Trade, and section 
416 of Title 41, Public Contracts, renumbering section 
2416 as 2417 of this title, enacting provisions set out as 
notes under sections 113, 1621, 2304, 2305, 2306a, 2320, 2323, 
2325-2328, 2365-2367, 2384, 2397b, 2406, 2408, 2409, 2416, 2432, 
2435-2437 of this title and section 632 of Title 15, amend- 
ing provisions set out as a note under this section, and 
repealing provisions set out as notes under section 2304 
and 2397a of this title] may be cited as the 'Defense Ac- 
quisition Improvement Act of 1986'." 

Short Title of 1985 Amendment 

Pub. L. 99-145, title IX, §901, Nov. 8, 1985, 99 Stat. 682, 
provided that: "This title [enacting sections 1621 to 
1624, 2305a, 2324, 2397a, and 2406 of this title, amending 
sections 2304, 2313, 2320, 2323, 2397, and 2411 to 2415 of 
this title, section 759 of former Title 40, Public Build- 
ings, Property, and Works, sections 253 and 418a of Title 
41, Public Contracts, and section 2168 of Title 50, Ap- 
pendix, War and National Defense, enacting provisions 
set out as notes under this section and sections 139, 
139c, 1622 to 1624, 2304, 2305a, 2307, 2324, 2397a, and 2411 of 
this title, section 287 of Title 18, Crimes and Criminal 
Procedure, section 3729 of Title 31, Money and Finance, 
and section 2168 of Title 50, Appendix, and amending 
provisions set out as a note under section 418a of Title 
41] may be cited as the 'Defense Procurement Improve- 
ment Act of 1985'." 

Short Title of 1984 Amendment 

Section 1201 of title XII of Pub. L. 98-525 provided 
that: "This title [enacting sections 2303a, 2317 to 2323, 
2384a, 2402 to 2405, and 2411 to 2416 of this title, amend- 
ing sections 139a, 139b, 2302, 2305, 2311, 2384, and 2401 of 
this title, enacting provisions set out as notes under 
this section and sections 139, 139a, 2303a, 2305, 2318, 2319, 
2322, 2323, 2384, 2384a, 2392, and 2402 of this title, amend- 
ing provisions set out as notes under sections 2392, 2401, 
and 2452 of this title, and repealing provisions set out 
as notes under section 2304 of this title] may be cited 
as the 'Defense Procurement Reform Act of 1984'." 

Procurement of Tents or Other Temporary 
Structures 

Pub. L. 112-81, div. A, title III, §368, Dec. 31, 2011, 125 
Stat. 1381, provided that: 

"(a) In General. — In procuring tents or other tem- 
porary structures for use by the Armed Forces, and in 
establishing or maintaining an alternative source for 
such tents and structures, the Secretary of Defense 
shall award contracts that provide the best value to the 



United States. In determining the best value to the 
United States under this section, the Secretary shall 
consider the total life-cycle costs of such tents or 
structures, including the costs associated with any 
equipment or fuel needed to heat or cool such tents or 
structures. 

"(b) Interagency Procurement. — The requirements 
of this section shall apply to any agency or department 
of the United States that procures tents or other tem- 
porary structures on behalf of the Department of De- 
fense." 

Inclusion of Data on Contractor Performance in 
Past Performance Databases for Source Selec- 
tion Decisions 

Pub. L. 112-81, div. A, title VIII, §806, Dec. 31, 2011, 125 
Stat. 1487, provided that: 

"(a) Strategy on Inclusion Required. — Not later 
than 180 days after the date of the enactment of this 
Act [Dec. 31, 2011], the Under Secretary of Defense for 
Acquisition, Technology, and Logistics shall develop a 
strategy for ensuring that timely, accurate, and com- 
plete information on contractor performance is in- 
cluded in past performance databases used for making 
source selection decisions. 

"(b) Elements. — The strategy required by subsection 
(a) shall, at a minimum — 

"(1) establish standards for the timeliness and com- 
pleteness of past performance submissions for pur- 
poses of databases described in subsection (a); 

"(2) assign responsibility and management account- 
ability for the completeness of past performance sub- 
missions for such purposes; and 

"(3) ensure that past performance submissions for 
such purposes are consistent with award fee evalua- 
tions in cases where such evaluations have been con- 
ducted. 

"(c) Contractor Comments.— Not later than 180 days 
after the date of the enactment of this Act [Dec. 31, 
2011], the Under Secretary of Defense for Acquisition, 
Technology, and Logistics shall revise the Defense Sup- 
plement to the Federal Acquisition Regulation to re- 
quire the following: 

"(1) That affected contractors are provided, in a 
timely manner, information on contractor perform- 
ance to be included in past performance databases in 
accordance with subsection (a). 

"(2) That such contractors are afforded up to 14 cal- 
endar days, from the date of delivery of the informa- 
tion provided in accordance with paragraph (1), to 
submit comments, rebuttals, or additional informa- 
tion pertaining to past performance for inclusion in 
such databases. 

"(3) That agency evaluations of contractor past 
performance, Including any information submitted 
under paragraph (2), are Included in the relevant past 
performance database not later than the date that is 
14 days after the date of delivery of the information 
provided in accordance with paragraph (1). 
"(d) Construction.— Nothing in this section shall be 
construed to prohibit a contractor from submitting 
comments, rebuttals, or additional Information per- 
taining to past performance after the period described 
in paragraph (2) has elapsed or to prohibit a contractor 
from challenging a past performance evaluation in ac- 
cordance with applicable laws, regulations, or proce- 
dures. 

"(e) Comptroller General Report. — Not later than 
18 months after the date of the enactment of this Act 
[Dec. 31, 2011], the Comptroller General of the United 
States shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the actions taken by the Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics pursuant to this section, including an assess- 
ment of the extent to which such actions have achieved 
the objectives of this section." 
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Detection and Avoidance of Counterfeit 
Electronic Parts 

Pub. L. 112-81, dlv. A, title VIII, §818(a)-(g), Dec. 31, 
2011, 125 Stat. 1493-1496, provided that: 

"(a) Assessment of Department of Defense Poli- 
cies and Systems. — The Secretary of Defense shall con- 
duct an assessment of Department of Defense acquisi- 
tion policies and systems for the detection and avoid- 
ance of counterfeit electronic parts. 

"(b) Actions Following Assessment. — Not later 
than 180 days after the date of the enactment of the 
[probably should be "this"] Act [Dec. 31, 2011], the Sec- 
retary shall, based on the results of the assessment re- 
quired by subsection (a) — 

"(1) establish Department-wide definitions of the 
terms 'counterfeit electronic part' and 'suspect coun- 
terfeit electronic part', which definitions shall in- 
clude previously used parts represented as new; 

"(2) issue or revise guidance applicable to Depart- 
ment components engaged in the purchase of elec- 
tronic parts to implement a risk-based approach to 
minimize the impact of counterfeit electronic parts 
or suspect counterfeit electronic parts on the Depart- 
ment, which guidance shall address requirements for 
training personnel, making sourcing decisions, ensur- 
ing traceability of parts, inspecting and testing parts, 
reporting and quarantining counterfeit electronic 
parts and suspect counterfeit electronic parts, and 
taking corrective actions (including actions to re- 
cover costs as described in subsection (c)(2)); 

"(3) issue or revise guidance applicable to the De- 
partment on remedial actions to be taken in the case 
of a supplier who has repeatedly failed to detect and 
avoid counterfeit electronic parts or otherwise failed 
to exercise due diligence in the detection and avoid- 
ance of such parts, including consideration of wheth- 
er to suspend or debar a supplier until such time as 
the supplier has effectively addressed the issues that 
led to such failures; 

"(4) establish processes for ensuring that Depart- 
ment personnel who become aware of, or have reason 
to suspect, that any end item, component, part, or 
material contained in supplies purchased by or for 
the Department contains counterfeit electronic parts 
or suspect counterfeit electronic parts provide a re- 
port in writing within 60 days to appropriate Govern- 
ment authorities and to the Government-Industry 
Data Exchange Program (or a similar program des- 
ignated by the Secretary); and 

"(5) establish a process for analyzing, assessing, and 
acting on reports of counterfeit electronic parts and 
suspect counterfeit electronic parts that are submit- 
ted in accordance with the processes under paragraph 
(4). 

"(c) Regulations. — 

"(1) In general. — Not later than 270 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary shall revise the Department of Defense 
Supplement to the Federal Acquisition Regulation to 
address the detection and avoidance of counterfeit 
electronic parts. 

"(2) Contractor responsibilities. — The revised 
regulations issued pursuant to paragraph (1) shall 
provide that — 

"(A) covered contractors who supply electronic 
parts or products that include electronic parts are 
responsible for detecting and avoiding the use or in- 
clusion of counterfeit electronic parts or suspect 
counterfeit electronic parts in such products and 
for any rework or corrective action that may be re- 
quired to remedy the use or inclusion of such parts; 
and 

"(B) the cost of counterfeit electronic parts and 
suspect counterfeit electronic parts and the cost of 
rework or corrective action that may be required to 
remedy the use or inclusion of such parts are not 
allowable costs under Department contracts. 
"(3) Trusted suppliers.— The revised regulations 
issued pursuant to paragraph (1) shall — 



"(A) require that, whenever possible, the Depart- 
ment and Department contractors and subcontrac- 
tors at all tiers — 

"(i) obtain electronic parts that are in produc- 
tion or currently available in stock from the 
original manufacturers of the parts or their au- 
thorized dealers, or from trusted suppliers who 
obtain such parts exclusively from the original 
manufacturers of the parts or their authorized 
dealers; and 

"(ii) obtain electronic parts that are not in pro- 
duction or currently available in stock from 
trusted suppliers; 

"(B) establish requirements for notification of 
the Department, and inspection, testing, and au- 
thentication of electronic parts that the Depart- 
ment or a Department contractor or subcontractor 
obtains from any source other than a source de- 
scribed in subparagraph (A); 

"(C) establish qualification requirements, con- 
sistent with the requirements of section 2319 of 
title 10, United States Code, pursuant to which the 
Department may identify trusted suppliers that 
have appropriate policies and procedures in place to 
detect and avoid counterfeit electronic parts and 
suspect counterfeit electronic parts; and 

"(D) authorize Department contractors and sub- 
contractors to identify and use additional trusted 
suppliers, provided that — 

"(i) the standards and processes for identifying 
such trusted suppliers comply with established 
industry standards; 

"(ii) the contractor or subcontractor assumes 
responsibility for the authenticity of parts pro- 
vided by such suppliers as provided in paragraph 
(2); and 

"(iii) the selection of such trusted suppliers is 
subject to review and audit by appropriate De- 
partment officials. 
"(4) Reporting requirement. — The revised regula- 
tions issued pursuant to paragraph (1) shall require 
that any Department contractor or subcontractor 
who becomes aware, or has reason to suspect, that 
any end item, component, part, or material contained 
in supplies purchased by the Department, or pur- 
chased by a contractor or subcontractor for delivery 
to, or on behalf of, the Department, contains counter- 
feit electronic parts or suspect counterfeit electronic 
parts report in writing within 60 days to appropriate 
Government authorities and the Government-Indus- 
try Data Exchange Program (or a similar program 
designated by the Secretary). 

"(5) Construction of compliance with reporting 
requirement. — A Department contractor or sub- 
contractor that provides a written report required 
under this subsection shall not be subject to civil li- 
ability on the basis of such reporting, provided the 
contractor or subcontractor made a reasonable effort 
to determine that the end item, component, part, or 
material concerned contained counterfeit electronic 
parts or suspect counterfeit electronic parts. 
"(d) Inspection Program. — The Secretary of Home- 
land Security shall establish and implement a risk- 
based methodology for the enhanced targeting of elec- 
tronic parts imported from any country, after consulta- 
tion with the Secretary of Defense as to sources of 
counterfeit electronic parts and suspect counterfeit 
electronic parts in the supply chain for products pur- 
chased by the Department of Defense. 

"(e) Improvement of Contractor Systems for De- 
tection and Avoidance of Counterfeit Electronic 
Parts. — 

"(1) IN general. — Not later than 270 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall implement a program to 
enhance contractor detection and avoidance of coun- 
terfeit electronic parts. 

"(2) Elements. — The program implemented pursu- 
ant to paragraph (1) shall — 

"(A) require covered contractors that supply elec- 
tronic parts or systems that contain electronic 
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parts to establish policies and procedures to elimi- 
nate counterfeit electronic parts from the defense 
supply chain, which policies and procedures shall 
address — 

"(i) the training of personnel; 

"(ii) the inspection and testing of electronic 
parts; 

"(iii) processes to abolish counterfeit parts pro- 
liferation; 

"(iv) mechanisms to enable traceability of 
parts; 

"(v) use of trusted suppliers; 

"(vi) the reporting and quarantining of counter- 
feit electronic parts and suspect counterfeit elec- 
tronic parts; 

"(vii) methodologies to identify suspect coun- 
terfeit parts and to rapidly determine if a suspect 
counterfeit part is, in fact, counterfeit; 

"(viii) the design, operation, and maintenance 
of systems to detect and avoid counterfeit elec- 
tronic parts and suspect counterfeit electronic 
parts; and 

"(ix) the flow down of counterfeit avoidance and 
detection requirements to subcontractors; and 
"(B) establish processes for the review and ap- 
proval of contractor systems for the detection and 
avoidance of counterfeit electronic parts and sus- 
pect counterfeit electronic parts, which processes 
shall be comparable to the processes established for 
contractor business systems under section 893 of 
the Ike Skelton National Defense Authorization 
Act for Fiscal Year 2011 (Public Law 111-383; 124 
Stat. 4311; 10 U.S.C. 2302 note). 
"(f) Definitions. — In subsections (a) through (e) of 
this section: 

"(1) The term 'covered contractor' has the meaning 
given that term in section 893(f)(2) of the Ike Skelton 
National Defense Authorization Act for Fiscal Year 
2011. 

"(2) The term 'electronic part' means an integrated 
circuit, a discrete electronic component (including, 
but not limited to, a transistor, capacitor, resistor, 
or diode), or a circuit assembly. 
"(g) Information Sharing. — 

"(1) In general. — If United States Customs and 
Border Protection suspects a product of being im- 
ported in violation of section 42 of the Lanham Act 
[15 U.S.C. 1124], and subject to any applicable bonding 
requirements, the Secretary of the Treasury may 
share information appearing on, and unredacted sam- 
ples of, products and their packaging and labels, or 
photographs of such products, packaging, and labels, 
with the rightholders of the trademarks suspected of 
being copied or simulated for purposes of determining 
whether the products are prohibited from importa- 
tion pursuant to such section. 

"(2) Sunset. — This subsection shall expire on the 
date of the enactment of the Customs Facilitation 
and Trade Enforcement Reauthorization Act of 2012. 

"(3) Lanham act defined. — In this subsection, the 
term 'Lanham Act' means the Act entitled 'An Act to 
provide for the registration and protection of trade- 
marks used in commerce, to carry out the provisions 
of certain international conventions, and for other 
purposes', approved July 5, 1946 (commonly referred 
to as the 'Trademark Act of 1946' or the 'Lanham 
Act') [15 U.S.C. 1051 et seq.]." 

Prohibition on Contracting With the Enemy in the 
United States Central Command Theater of Op- 
erations 

Pub. L. 112-81, div. A, title VIII, §841, Dec. 31, 2011, 125 
Stat. 1510, provided that: 
"(a) Prohibition. — 

"(1) In general. — Not later than 30 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall revise the Department of 
Defense Supplement to the Federal Acquisition Regu- 
lation to authorize the head of a contracting activity, 
pursuant to a request from the Commander of the 



United States Central Command under subsection 
(c)(2)— 

"(A) to restrict the award of Department of De- 
fense contracts, grants, or cooperative agreements 
that the head of the contracting activity deter- 
mines in writing would provide funding directly or 
indirectly to a person or entity that has been iden- 
tified by the Commander of the United States Cen- 
tral Command as actively supporting an insurgency 
or otherwise actively opposing United States or co- 
alition forces in a contingency operation in the 
United States Central Command theater of oper- 
ations; 

"(B) to terminate for default any Department 
contract, grant, or cooperative agreement upon a 
written determination by the head of the contract- 
ing activity that the contractor, or the recipient of 
the grant or cooperative agreement, has failed to 
exercise due diligence to ensure that none of the 
funds received under the contract, grant, or cooper- 
ative agreement are provided directly or indirectly 
to a person or entity who is actively supporting an 
insurgency or otherwise actively opposing United 
States or coalition forces in a contingency oper- 
ation in the United States Central Command thea- 
ter of operations; or 

"(C) to void in whole or in part any Department 
contract, grant, or cooperative agreement upon a 
written determination by the head of the contract- 
ing activity that the contract, grant, or coopera- 
tive agreement provides funding directly or indi- 
rectly to a person or entity that has been identified 
by the Commander of the United States Central 
Command as actively supporting an insurgency or 
otherwise actively opposing United States or coali- 
tion forces in a contingency operation in the United 
States Central Command theater of operations. 
"(2) Treatment as void.— For purposes of this sec- 
tion: 

"(A) A contract, grant, or cooperative agreement 
that is void is unenforceable as contrary to public 
policy. 

"(B) A contract, grant, or cooperative agreement 
that is void in part is unenforceable as contrary to 
public policy with regard to a segregable task or ef- 
fort under the contract, grant, or cooperative 
agreement. 
"(b) Contract Clause. — 

"(1) In general. — Not later than 30 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary shall revise the Department of Defense 
Supplement to the Federal Acquisition Regulation to 
require that — 

"(A) the clause described in paragraph (2) shall be 
included in each covered contract, grant, and coop- 
erative agreement of the Department that is award- 
ed on or after the date of the enactment of this Act; 
and 

"(B) to the maximum extent practicable, each 
covered contract, grant, and cooperative agreement 
of the Department that is awarded before the date 
of the enactment of this Act shall be modified to in- 
clude the clause described in paragraph (2). 
"(2) Clause described. — The clause described in 
this paragraph is a clause that — 

"(A) requires the contractor, or the recipient of 
the grant or cooperative agreement, to exercise due 
diligence to ensure that none of the funds received 
under the contract, grant, or cooperative agree- 
ment are provided directly or indirectly to a person 
or entity who is actively supporting an insurgency 
or otherwise actively opposing United States or co- 
alition forces in a contingency operation; and 

"(B) notifies the contractor, or the recipient of 
the grant or cooperative agreement, of the author- 
ity of the head of the contracting activity to termi- 
nate or void the contract, grant, or cooperative 
agreement, in whole or in part, as provided in sub- 
section (a). 

"(3) Covered contract, grant, or cooperative 
agreement. — In this subsection, the term 'covered 
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contract, grant, or cooperative agreement' means a 
contract, grant, or cooperative agreement with an es- 
timated value in excess of $100,000 that will be per- 
formed in the United States Central Command thea- 
ter of operations. 

"(c) Identification of Contracts With Supporters 
of the Enemy. — 

"(1) In general.— Not later than 30 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary, acting through the Commander of the 
United States Central Command, shall establish a 
program to use available intelligence to review per- 
sons and entities who receive United States funds 
through contracts, grants, and cooperative agree- 
ments performed in the United States Central Com- 
mand theater of operations and identify any such per- 
sons and entities who are actively supporting an in- 
surgency or otherwise actively opposing United 
States or coalition forces in a contingency operation. 

"(2) Notice to contracting activities. — If the 
Commander of the United States Central Command, 
acting pursuant to the program required by para- 
graph (1), identifies a person or entity as actively 
supporting an insurgency or otherwise actively op- 
posing United States or coalition forces in a contin- 
gency operation, the Commander may notify the head 
of a contracting activity in writing of such identi- 
fication and request that the head of the contracting 
activity exercise the authority provided in subsection 
(a) with regard to any contracts, grants, or coopera- 
tive agreements that provide funding directly or indi- 
rectly to the person or entity. 

"(3) Protection of classified information. — Clas- 
sified information relied upon by the Commander of 
the United States Central Command to make an iden- 
tification in accordance with this subsection may not 
be disclosed to a contractor or a recipient of a grant 
or cooperative agreement with respect to which an 
action is taken pursuant to the authority provided in 
subsection (a), or to their representatives, in the ab- 
sence of a protective order issued by a court of com- 
petent jurisdiction established under Article III of 
the Constitution of the United States that specifi- 
cally addresses the conditions upon which such clas- 
sified information may be so disclosed. 
"(d) Nondelegation of Responsibilities. — 

"(1) Contract actions. — The authority provided by 
subsection (a) to restrict, terminate, or void con- 
tracts, grants, and cooperative agreements may not 
be delegated below the level of the head of a contract- 
ing activity. 

"(2) Identification of support of enemy. — The au- 
thority to make an identification under subsection 
(c)(1) may not be delegated below the level of the 
Commander of the United States Central Command. 
"(e) Reports. — Not later than March 1 of each of 2013, 
2014, and 2015, the Secretary shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the use of the au- 
thority provided by this section in the preceding cal- 
endar year. Each report shall identify, for the calendar 
year covered by such report, each instance in which the 
Department of Defense exercised the authority to re- 
strict, terminate, or void contracts, grants, and cooper- 
ative agreements pursuant to subsection (a) and ex- 
plain the basis for the action taken. Any report under 
this subsection may be submitted in classified form. 

"(f) Other Definition. — In this section, the term 
'contingency operation' has the meaning given that 
term in section 101(a)(13) of title 10, United States 
Code. 

"(g) Sunset. — The authority to restrict, terminate, 
or void contracts, grants, and cooperative agreements 
pursuant to subsection (a) shall cease to be effective on 
the date that is three years after the date of the enact- 
ment of this Act [Dec. 31, 2011]." 

Reach-Back Contracting Authority for Operation 
Enduring Freedom and Operation New Dawn 

Pub. L. 112-81, div. A, title VIII, §843, Dec. 31, 2011, 125 
Stat. 1514, provided that: 



"(a) Authority To Designate Lead Contracting Ac- 
tivity. — The Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics may designate a single 
contracting activity inside the United States to act as 
the lead contracting activity with authority for use of 
domestic capabilities in support of overseas contract- 
ing for Operation Enduring Freedom and Operation 
New Dawn. The contracting activity so designated 
shall be known as the 'lead reach-back contracting au- 
thority' for such operations. 

"(b) Limited Authority for Use of Outside-the- 
United-States-thresholds. — The head of the contract- 
ing authority designated pursuant to subsection (a) 
may, when awarding a contract inside the United 
States for performance in the theater of operations for 
Operation Enduring Freedom or Operation New Dawn, 
use the overseas increased micro-purchase threshold 
and the overseas increased simplified acquisition 
threshold in the same manner and to the same extent 
as if the contract were to be awarded and performed 
outside the United States. 
"(c) Definitions. — In this section: 

"(1) The term 'overseas increased micro-purchase 
threshold' means the amount specified in paragraph 
(1)(B) of section 1903(b) of title 41, United States Code. 

"(2) The term 'overseas increased simplified acqui- 
sition threshold' means the amount specified in para- 
graph (2)(B) of section 1903(b) of title 41, United 
States Code." 

Competition and Review of Contracts for Prop- 
erty or Services in Support of a Contingency 
Operation 

Pub. L. 112-81, div. A, title VIII, § 844(a), (b), Dec. 31, 

2011, 125 Stat. 1515, provided that: 
"(a) Contracting Goals. — Not later than 90 days 

after the date of the enactment of this Act [Dec. 31, 

2011], the Secretary of Defense shall — 

"(1) establish goals for competition in contracts 
awarded by the Secretary of Defense for the procure- 
ment of property or services to be used outside the 
United States in support of a contingency operation; 
and 

"(2) develop processes by which to measure and 
monitor such competition, including in task-order 
categories for services, construction, and supplies. 
"(b) Annual Review of Certain Contracts. — For 
each year the Logistics Civil Augmentation Program 
contract, or other similar omnibus contract awarded by 
the Secretary of Defense for the procurement of prop- 
erty or services to be used outside the United States in 
support of a contingency operation, is in force, the Sec- 
retary shall require a competition advocate of the De- 
partment of Defense to conduct an annual review of 
each such contract." 

Contracts for Commercial Imaging Satellite 
Capacities 

Pub. L. 111-383, div. A, title I, §127, Jan. 7, 2011, 124 
Stat. 4161, provided that: 

"(a) Telescope Requirements Under Contracts 
After 2010. — Except as provided in subsection (b), any 
contract for additional commercial imaging satellite 
capability or capacity entered into by the Department 
of Defense after December 31, 2010, shall require that 
the imaging telescope providing such capability or ca- 
pacity under such contract has an aperture of not less 
than 1.5 meters. 

"(b) Waiver. — The Secretary of Defense may waive 
the limitation in subsection (a) if — 

"(1) the Secretary submits to the congressional de- 
fense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] written certification that the waiv- 
er is in the national security interests of the United 
States; and 

"(2) a period of 30 days has elapsed following the 
date on which the certification under paragraph (1) is 
submitted. 
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"(c) Continuation of Current Contracts. — The limi- 
tation in subsection (a) may not be construed to pro- 
hibit or prevent the Secretary of Defense from continu- 
ing- or maintaining current commercial imaging sat- 
ellite capability or capacity in orbit or under contract 
by December 31, 2010." 

Review of Acquisition Process for Rapid Fielding 
of Capabilities in Response to Urgent Oper- 
ational Needs 

Pub. L. 111-383, div. A, title VIII, §804, Jan. 7, 2011, 124 
Stat. 4256, provided that: 

"(a) Review of Rapid Acquisition Process Re- 
quired. — 

"(1) In general. — Not later than one year after the 
date of the enactment of this Act [Jan. 7, 2011], the 
Secretary of Defense shall complete a review of the 
process for the fielding of capabilities in response to 
urgent operational needs and submit a report on the 
review to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives]. 

"(2) REVIEW AND REPORT REQUIREMENTS. — The re- 
view pursuant to this section shall include consider- 
ation of various improvements to the acquisition 
process for rapid fielding of capabilities in response 
to urgent operational needs. For each improvement, 
the report on the review shall discuss — 

"(A) the Department's review of the improve- 
ment; 

"(B) if the improvement is being implemented by 
the Department, a schedule for implementing the 
improvement; and 

"(C) if the improvement is not being implemented 
by the Department, an explanation of why the im- 
provement is not being implemented. 
"(3) Improvements to be considered. — The im- 
provements that shall be considered during the re- 
view are the following: 

"(A) Providing a streamlined, expedited, and 
tightly integrated iterative approach to — 

"(i) the identification and validation of urgent 
operational needs; 

"(ii) the analysis of alternatives and identifica- 
tion of preferred solutions; 

"(iii) the development and approval of appro- 
priate requirements and acquisition documents; 

"(iv) the identification and minimization of de- 
velopment, integration, and manufacturing risks; 

"(v) the consideration of operation and sustain- 
ment costs; 

"(vi) the allocation of appropriate funding; and 
"(vii) the rapid production and delivery of re- 
quired capabilities. 

"(B) Clearly defining the roles and responsibil- 
ities of the Office of the Secretary of Defense, the 
Joint Chiefs of Staff, the military departments, and 
other components of the Department of Defense for 
carrying out all phases of the process. 

"(C) Designating a senior official within the Of- 
fice of the Secretary of Defense with primary re- 
sponsibility for making recommendations to the 
Secretary on the use of the authority provided by 
subsections (c) and (d) of section 806 of the Bob 
Stump National Defense Authorization Act for Fis- 
cal Year 2003 [Pub. L. 107-314] (10 U.S.C. 2302 note), 
as amended by section 803 of this Act, in appro- 
priate circumstances. 

"(D) Establishing a target date for the fielding of 
a capability pursuant to each validated urgent 
operational need. 

"(E) Implementing a system for — 
"(i) documenting key process milestones, such 

as funding, acquisition, fielding, and assessment 

decisions and actions; and 

"(ii) tracking the cost, schedule, and perform- 
ance of acquisitions conducted pursuant to the 

process. 

"(F) Establishing a formal feedback mechanism 
for the commanders of the combatant commands to 



provide information to the Joint Chiefs of Staff and 
senior acquisition officials on how well fielded solu- 
tions are meeting urgent operational needs. 

"(G) Establishing a dedicated source of funding 
for the rapid fielding of capabilities in response to 
urgent operational needs. 

"(H) Issuing guidance to provide for the appro- 
priate transition of capabilities acquired through 
rapid fielding into the traditional budget, require- 
ments, and acquisition process for purposes of con- 
tracts for follow-on production, sustainment, and 
logistics support. 

"(I) Such other improvements as the Secretary 
considers appropriate. 
"(b) Discriminating Urgent Operational Needs 
From Traditional Requirements. — 

"(1) Expedited review process. — Not later than 270 
days after the date of the enactment of this Act, the 
Secretary shall develop and implement an expedited 
review process to determine whether capabilities pro- 
posed as urgent operational needs are appropriate for 
fielding through the process for the rapid fielding of 
capabilities or should be fielded through the tradi- 
tional acquisition process. 

"(2) Elements. — The review process developed and 
implemented pursuant to paragraph (1) shall — 

"(A) apply to the rapid fielding of capabilities in 
response to joint urgent operational need state- 
ments and to other urgent operational needs state- 
ments generated by the military departments and 
the combatant commands; 

"(B) identify officials responsible for making de- 
terminations described in paragraph (1); 

"(C) establish appropriate time periods for mak- 
ing such determinations; 

"(D) set forth standards and criteria for making 
such determinations based on considerations of ur- 
gency, risk, and life-cycle management; 

"(E) establish appropriate thresholds for the ap- 
plicability of the review process, or of elements of 
the review process; and 

"(F) authorize appropriate officials to make ex- 
ceptions from standards and criteria established 
under subparagraph (D) in exceptional circum- 
stances. 

"(3) Covered capabilities. — The review process de- 
veloped and implemented pursuant to paragraph (1) 
shall provide that, subject to such exceptions as the 
Secretary considers appropriate for purposes of this 
section, the acquisition process for rapid fielding of 
capabilities in response to urgent operational needs 
is appropriate only for capabilities that — 

"(A) can be fielded within a period of two to 24 

months; 

"(B) do not require substantial development ef- 
fort; 

"(C) are based on technologies that are proven 
and available; and 

"(D) can appropriately be acquired under fixed 
price contracts. 

"(4) Inclusion in report. — The Secretary shall in- 
clude a description of the expedited review process 
implemented pursuant to paragraph (1) in the report 
required by subsection (a)." 

Standards and Certification for Private Security 
Contractors 

Pub. L. 111-383, div. A, title VIII, §833, Jan. 7, 2011, 124 
Stat. 4276, provided that: 

"(a) Review of Third-Party Standards and Certifi- 
cation Processes. — Not later than 90 days after the 
date of the enactment of this Act [Jan. 7, 2011], the Sec- 
retary of Defense shall — 

"(1) determine whether the private sector has de- 
veloped — 

"(A) operational and business practice standards 
applicable to private security contractors; and 

"(B) third-party certification processes for deter- 
mining whether private security contractors adhere 
to standards described in subparagraph (A); and 



Page 1175 



TITLE 10— ARMED FORCES 



§2302 



"(2) review any standards and processes identified 
pursuant to paragraph (1) to determine whether the 
application of such standards and processes will make 
a substantial contribution to the successful perform- 
ance of private security functions in areas of combat 
operations or other significant military operations. 
"(b) Revised Regulations. — Not later than 270 days 
after the date of the enactment of this Act, the Sec- 
retary of Defense shall revise the regulations promul- 
gated under section 862 of the National Defense Author- 
ization Act for Fiscal Year 2008 (Public Law 110-181; 10 
U.S.C. 2302 note) to ensure that such regulations — 

"(1) establish criteria for defining standard prac- 
tices for the performance of private security func- 
tions, which shall reflect input from industry rep- 
resentatives as well as the Inspector General of the 
Department of Defense; and 

"(2) establish criteria for weapons training pro- 
grams for contractors performing private security 
functions, including minimum requirements for 
weapons training programs of instruction and mini- 
mum qualifications for instructors for such pro- 
grams. 

"(c) Inclusion op Third-Party Standards and Cer- 
tifications IN REVISED REGULATIONS. — 

"(1) Standards. — If the Secretary determines that 
the application of operational and business practice 
standards identified pursuant to subsection (a)(1)(A) 
will make a substantial contribution to the success- 
ful performance of private security functions in areas 
of combat operations or other significant military 
operations, the revised regulations promulgated pur- 
suant to subsection (b) shall incorporate a require- 
ment to comply with such standards, subject to such 
exceptions as the Secretary may determine to be nec- 
essary. 

"(2) Certifications.— If the Secretary determines 
that the application of a third-party certification 
process identified pursuant to subsection (a)(1)(B) 
will make a substantial contribution to the success- 
ful performance of private security functions in areas 
of combat operations or other significant military 
operations, the revised regulations promulgated pur- 
suant to subsection (b) may provide for the consider- 
ation of such certifications as a factor in the evalua- 
tion of proposals for award of a covered contract for 
the provision of private security functions, subject to 
such exceptions as the Secretary may determine to 
be necessary. 

"(d) Definitions. — In this section: 

"(1) Covered contract. — The term 'covered con- 
tract' means — 

"(A) a contract of the Department of Defense for 
the performance of services; 

"(B) a subcontract at any tier under such a con- 
tract; or 

"(C) a task order or delivery order issued under 
such a contract or subcontract. 
"(2) Contractor. — The term 'contractor' means, 
with respect to a covered contract, the contractor or 
subcontractor carrying out the covered contract. 

"(3) Private security functions. — The term 'pri- 
vate security functions' means activities engaged in 
by a contractor under a covered contract as follows: 
"(A) Guarding of personnel, facilities, or property 
of a Federal agency, the contractor or subcontrac- 
tor, or a third party. 

"(B) Any other activity for which personnel are 
required to carry weapons in the performance of 
their duties. 

"(e) Exception. — The requirements of this section 
shall not apply to contracts entered into by elements of 
the intelligence community in support of intelligence 
activities." 

Pilot Program on Acquisition of Military Purpose 
Nondevelopmental Items 

Pub. L. 111-383, div. A, title VIII, §866(a)-(f), Jan. 7, 
2011, 124 Stat. 4296-4298, provided that: 
"(a) Pilot Program Authorized. — 



"(1) IN general.— The Secretary of Defense may 
carry out a pilot program to assess the feasability 
[sic] and advisability of acquiring military purpose 
nondevelopmental items in accordance with this sec- 
tion. 

"(2) Scope of program. — Under the pilot program, 
the Secretary may enter into contracts with non- 
traditional defense contractors for the acquisition of 
military purpose nondevelopmental items in accord- 
ance with the requirements set forth in subsection 
(b). 

"(b) Contract Requirements. — Each contract en- 
tered into under the pilot program — 

"(1) shall be a firm, fixed price contract, or a firm, 
fixed price contract with an economic price adjust- 
ment clause awarded using competitive procedures in 
accordance with chapter 137 of title 10, United States 
Code; 

"(2) shall be in an amount not in excess of 
$50,000,000, including all options; 
"(3) shall provide — 

"(A) for the delivery of an initial lot of produc- 
tion quantities of completed items not later than 
nine months after the date of the award of such 
contract; and 

"(B) that failure to make delivery as provided for 
under subparagraph (A) may result in the termi- 
nation of such contract for default; and 
"(4) shall be— 

"(A) exempt from the requirement to submit cer- 
tified cost or pricing data under section 2306a of 
title 10, United States Code, and the cost account- 
ing standards under section 26 of the Office of Fed- 
eral Procurement Policy Act ([former] 41 U.S.C. 422) 
[now 41 U.S.C. 1501 et seq.]; and 

"(B) subject to the requirement to provide data 
other than certified cost or pricing data for the pur- 
pose of price reasonableness determinations, as pro- 
vided in section 2306a(d) of title 10, United States 
Code. 

"(c) Regulations. — If the Secretary establishes the 
pilot program authorized under subsection (a), the Sec- 
retary shall prescribe regulations governing such pilot 
program. Such regulations shall be included in regula- 
tions of the Department of Defense prescribed as part 
of the Federal Acquisition Regulation and shall include 
the contract clauses and procedures necessary to im- 
plement such program. 
"(d) Reports. — 

"(1) Reports on program activities. — Not later 
than 60 days after the end of any fiscal year in which 
the pilot program is in effect, the Secretary shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port on the pilot program. The report shall be in un- 
classified form but may include a classified annex. 
Each report shall include, for each contract entered 
into under the pilot program in the preceding fiscal 
year, the following: 

"(A) The contractor. 
"(B) The item or items to be acquired. 
"(C) The military purpose to be served by such 
item or items. 
"(D) The amount of the contract. 
"(E) The actions taken by the Department of De- 
fense to ensure that the price paid for such item or 
items is fair and reasonable. 

"(2) Program assessment. — If the Secretary estab- 
lishes the pilot program authorized under subsection 
(a), not later than four years after the date of the en- 
actment of this Act, the Comptroller General of the 
United States shall submit to the congressional de- 
fense committees a report setting forth the assess- 
ment of the Comptroller General of the extent to 
which the pilot program — 

"(A) enabled the Department to acquire items 

that otherwise might not have been available to the 

Department; 

"(B) assisted the Department in the rapid acquisi- 
tion and fielding of capabilities needed to meet ur- 
gent operational needs; and 
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"(C) protected the interests of the United States 
in paying fair and reasonable prices for the item or 
items acquired. 
"(e) Definitions. — In this section: 

"(1) The term 'military purpose nondevelopmental 
item' means a nondevelopmental item that meets a 
validated military requirement, as determined in 
writing by the responsible program manager, and has 
been developed exclusively at private expense. For 
purposes of this paragraph, an item shall not be con- 
sidered to be developed exclusively at private expense 
if development of the item was paid for in whole or 
in part through — 

"(A) independent research and development costs 
or bid and proposal costs that have been reimbursed 
directly or indirectly by a Federal agency or have 
been submitted to a Federal agency for reimburse- 
ment; or 

"(B) foreign government funding. 
"(2) The term 'nondevelopmental item' — 

"(A) has the meaning given that term in section 
4(13) of the Office of Federal Procurement Policy 
Act ([former] 41 U.S.C. 403(13)) [see 41 U.S.C. 110]; 
and 

"(B) also includes previously developed items of 
supply that require modifications other than those 
customarily available in the commercial market- 
place if such modifications are consistent with the 
requirement in subsection (b)(3)(A). 
"(3) The term 'nontraditional defense contractor' 
has the meaning given that term in section 2302(9) of 
title 10, United States Code (as added by subsection 
(g)). 

"(4) The terms 'independent research and develop- 
ments costs' and 'bid and proposal costs' have the 
meaning given such terms in section 31.205-18 of the 
Federal Acquisition Regulation. 
"(f) Sunset. — 

"(1) In general. — The authority to carry out the 
pilot program shall expire on the date that is five 
years after the date of the enactment of this Act. 

"(2) Continuation op current contracts. — The ex- 
piration under paragraph (1) of the authority to carry 
out the pilot program shall not affect the validity of 
any contract awarded under the pilot program before 
the date of the expiration of the pilot program under 
that paragraph." 

Contractor Business Systems 

Pub. L. 111-383, div. A, title VIII, §893, Jan. 7, 2011, 124 
Stat. 4311, as amended by Pub. L. 112-81, div. A, title 
VIII, §816, Dec. 31, 2011, 125 Stat. 1493, provided that: 

"(a) Improvement Program.— Not later than 270 days 
after the date of the enactment of this Act [Jan. 7, 
2011], the Secretary of Defense shall develop and initi- 
ate a program for the improvement of contractor busi- 
ness systems to ensure that such systems provide time- 
ly, reliable information for the management of Depart- 
ment of Defense programs by the contractor and by the 
Department. 

"(b) Approval or Disapproval op Business Sys- 
tems. — The program developed pursuant to subsection 
(a) shall — 

"(1) include system requirements for each type of 
contractor business system covered by the program; 

"(2) establish a process for reviewing contractor 
business systems and identifying significant defi- 
ciencies in such systems; 

"(3) identify officials of the Department of Defense 
who are responsible for the approval or disapproval of 
contractor business systems; 

"(4) provide for the approval of any contractor busi- 
ness system that does not have a significant defi- 
ciency; and 

"(5) provide for — 
"(A) the disapproval of any contractor business 

system that has a significant deficiency; and 
"(B) reduced reliance on, and enhanced scrutiny 

of, data provided by a contractor business system 

that has been disapproved. 



"(c) Remedial Actions. — The program developed pur- 
suant to subsection (a) shall provide the following: 

"(1) In the event a contractor business system is 
disapproved pursuant to subsection (b)(5), appropriate 
officials of the Department of Defense will be avail- 
able to work with the contractor to develop a correc- 
tive action plan defining specific actions to be taken 
to address the significant deficiencies identified in 
the system and a schedule for the implementation of 
such actions. 

"(2) An appropriate official of the Department of 
Defense may withhold up to 10 percent of progress 
payments, performance-based payments, and interim 
payments under covered contracts from a covered 
contractor, as needed to protect the interests of the 
Department and ensure compliance, if one or more of 
the contractor business systems of the contractor has 
been disapproved pursuant to subsection (b)(5) and 
has not subsequently received approval. 

"(3) The amount of funds to be withheld under para- 
graph (2) shall be reduced if a contractor adopts an ef- 
fective corrective action plan pursuant to paragraph 
(1) and is effectively implementing such plan. 
"(d) Guidance and Training. — The program developed 
pursuant to subsection (a) shall provide guidance and 
training to appropriate government officials on the 
data that is produced by contractor business systems 
and the manner in which such data should be used to 
effectively manage Department of Defense programs. 

"(e) Rule of Construction. — Nothing in this section 
shall be construed to prohibit an official of the Depart- 
ment of Defense from reviewing, approving, or dis- 
approving a contractor business system pursuant to 
any applicable law or regulation in force as of the date 
of the enactment of this Act during the period between 
the date of the enactment of this Act and the date on 
which the Secretary implements the requirements of 
this section with respect to such system. 
"(f) Definitions. — In this section: 

"(1) The term 'contractor business system' means 
an accounting system, estimating system, purchasing 
system, earned value management system, material 
management and accounting system, or property 
management system of a contractor. 

"(2) The term 'covered contractor' means a contrac- 
tor that is subject to the cost accounting standards 
under section 26 of the Office of Federal Procurement 
Policy Act ([former] 41 U.S.C. 422) [now 41 U.S.C. 1501 
et seq.]. 

"(3) The term 'covered contract' means a contract 
that is subject to the cost accounting standards pro- 
mulgated pursuant to section 1502 of title 41, United 
States Code, that could be affected if the data pro- 
duced by a contractor business system has a signifi- 
cant deficiency. 

"(4) The term 'significant deficiency', in the case of 
a contractor business system, means a shortcoming 
in the system that materially affects the ability of 
officials of the Department of Defense and the con- 
tractor to rely upon information produced by the sys- 
tem that is needed for management purposes. 
"(g) Defense Contract Audit Agency Legal Re- 
sources AND EXPERTISE. — 

"(1) Requirement. — The Secretary of Defense shall 
ensure that — 

"(A) the Defense Contract Audit Agency has suffi- 
cient legal resources and expertise to conduct its 
work in compliance with applicable Department of 
Defense policies and procedures; and 

"(B) such resources and expertise are provided in 
a manner that is consistent with the audit inde- 
pendence of the Defense Contract Audit Agency. 
"(2) Report. — Not later than 180 days after the date 
of the enactment of this Act, the Secretary shall sub- 
mit to the Committees on Armed Services of the Sen- 
ate and the House of Representatives a report on the 
steps taken to comply with the requirements of this 
subsection." 

Life-Cycle Management and Product Support 

Pub. L. 111-84, div. A, title VIII, §805, Oct. 28, 2009, 123 
Stat. 2403, provided that: 
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"(a) Guidance on Life-cycle Management. — Not 
later than 180 days after the date of the enactment of 
this Act [Oct. 28, 2009], the Secretary of Defense shall 
issue comprehensive guidance on life-cycle manage- 
ment and the development and implementation of prod- 
uct support strategies for major weapon systems. The 
guidance issued pursuant to this subsection shall — 

"(1) maximize competition and make the best pos- 
sible use of available Department of Defense and in- 
dustry resources at the system, subsystem, and com- 
ponent levels; and 

"(2) maximize value to the Department of Defense 
by providing the best possible product support out- 
comes at the lowest operations and support cost. 
"(b) Product Support Managers. — 

"(1) Requirement. — The Secretary of Defense shall 
require that each major weapon system be supported 
by a product support manager in accordance with 
this subsection. 

"(2) Responsibilities. — A product support manager 
for a major weapon system shall — 

"(A) develop and implement a comprehensive 
product support strategy for the weapon system; 

"(B) conduct appropriate cost analyses to vali- 
date the product support strategy, including cost- 
benefit analyses as outlined in Office of Manage- 
ment and Budget Circular A-94; 

"(C) assure achievement of desired product sup- 
port outcomes through development and implemen- 
tation of appropriate product support arrange- 
ments; 

"(D) adjust performance requirements and re- 
source allocations across product support integra- 
tors and product support providers as necessary to 
optimize implementation of the product support 
strategy; 

"(E) periodically review product support arrange- 
ments between the product support integrators and 
product support providers to ensure the arrange- 
ments are consistent with the overall product sup- 
port strategy; and 

"(F) prior to each change in the product support 
strategy or every five years, whichever occurs first, 
revalidate any business-case analysis performed in 
support of the product support strategy. 
"(c) Government Performance of Product Support 
Manager Function. — [Amended section 820(a) of Pub. 
L. 109-364, set out as a note under section 1701 of this 
title.] 

"(d) Definitions. — In this section: 

"(1) The term 'product support' means the package 
of support functions required to field and maintain 
the readiness and operational capability of major 
weapon systems, subsystems, and components, in- 
cluding all functions related to weapon system readi- 
ness. 

"(2) The term 'product support arrangement' means 
a contract, task order, or any type of other contrac- 
tual arrangement, or any type of agreement or non- 
contractual arrangement within the Federal Govern- 
ment, for the performance of sustainment or logistics 
support required for major weapon systems, sub- 
systems, or components. The term includes arrange- 
ments for any of the following: 

"(A) Performance-based logistics. 

"(B) Sustainment support. 

"(C) Contractor logistics support. 

"(D) Life-cycle product support. 

"(E) Weapon systems product support. 
"(3) The term 'product support integrator' means 
an entity within the Federal Government or outside 
the Federal Government charged with integrating all 
sources of product support, both private and public, 
defined within the scope of a product support ar- 
rangement. 

"(4) The term 'product support provider' means an 
entity that provides product support functions. The 
term includes an entity within the Department of De- 
fense, an entity within the private sector, or a part- 
nership between such entities. 



"(5) The term 'major weapon system' has the mean- 
ing given that term in section 2302d of title 10, United 
States Code." 

Contract Authority for Advanced Component 
Development or Prototype Units 

Pub. L. 111-84, div. A, title VIII, §819, Oct. 28, 2009, 123 
Stat. 2409, provided that: 

"(a) Authority. — A contract initially awarded from 
the competitive selection of a proposal resulting from 
a general solicitation referred to in section 2302(2)(B) of 
title 10, United States Code, may contain a contract 
line item or contract option for — 

"(1) the provision of advanced component develop- 
ment or prototype of technology developed under the 
contract; or 

"(2) the delivery of initial or additional prototype 
items if the item or a prototype thereof is created as 
the result of work performed under the contract. 
"(b) Limitations. — 

"(1) Minimal amount. — A contract line item or con- 
tract option described in subsection (a)(2) shall re- 
quire the delivery of the minimal amount of initial or 
additional prototype items to allow for the timely 
competitive solicitation and award of a follow-on de- 
velopment or production contract for those items. 

"(2) Term. — A contract line item or contract option 
described in subsection (a) shall be for a term of not 
more than 12 months. 

"(3) Dollar value of work. — The dollar value of 
the work to be performed pursuant to a contract line 
item or contract option described in subsection (a) 
may not exceed the lesser of the amounts as follows: 
"(A) The amount that is three times the dollar 

value of the work previously performed under the 

contract. 
"(B) $20,000,000. 

"(4) Termination of authority. — A military de- 
partment or defense agency may not exercise a con- 
tract line item or contract option pursuant to the au- 
thority provided in subsection (a) after September 30, 
2014. 

"(c) Report. — The Secretary of Defense shall submit 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] a report on the use 
of the authority provided by subsection (a) not later 
than March 1, 2013. The report shall, at a minimum, de- 
scribe — 

"(1) the number of times a contract line item or 
contract option was exercised under such authority, 
the dollar amount of each such line item or option, 
and the scope of each such line item or option; 

"(2) the circumstances that rendered the military 
department or defense agency unable to solicit and 
award a follow-on development or production con- 
tract in a timely fashion, but for the use of such au- 
thority; 

"(3) the extent to which such authority affected 
competition and technology transition; and 

"(4) such recommendations as the Secretary consid- 
ers appropriate, including any recommendations re- 
garding the modification or extension of such author- 
ity." 

Congressional Earmarks 

Pub. L. 111-84, div. A, title X, §1062, Oct. 28, 2009, 123 
Stat. 2468, provided that: 
"(a) Report on Recurring Earmarks. — 

"(1) Report required. — Not later than 90 days after 
the date of the enactment of this Act [Oct. 28, 2009], 
the Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report regarding covered 
earmarks. 

"(2) Elements. — The report required by paragraph 
(1) shall include the following: 

"(A) An identification of each covered earmark 
that has been included in a national defense author- 
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ization Act for three or more consecutive fiscal 
years as of the date of the enactment of this Act. 

"(B) A description of the extent to which com- 
petitive or merit-based procedures were used to 
award funding, or to enter into a contract, grant, or 
other agreement, pursuant to each covered ear- 
mark. 

"(C) An identification of the specific contracting 
vehicle used for each covered earmark. 

"(D) In the case of any covered earmark for which 
competitive or merit-based procedures were not 
used to award funding, or to enter into the con- 
tract, grant, or other agreement, a statement of the 
reasons competitive or merit-based procedures were 
not used. 

"(b) DoD Inspector General Audit of Congres- 
sional Earmarks. — The Inspector General of the De- 
partment of Defense shall conduct an audit of con- 
tracts, grants, or other agreements pursuant to con- 
gressional earmarks of Department of Defense funds to 
determine whether or not the recipients of such ear- 
marks are complying with requirements of Federal law 
on the use of appropriated funds to influence, whether 
directly or indirectly, congressional action on any leg- 
islation or appropriation matter pending before Con- 
gress. 

"(c) Definitions. — In this section: 

"(1) The term 'congressional earmark' means any 
congressionally directed spending item (Senate) or 
congressional earmark (House of Representatives) on 
a list published in compliance with rule XLIV of the 
Standing Rules of the Senate or rule XXI of the Rules 
of the House of Representatives. 

"(2) The term 'covered earmark' means any con- 
gressional earmark identified in the joint explana- 
tory statement to accompany the Duncan Hunter Na- 
tional Defense Authorization Act for Fiscal Year 2009 
(Public Law 110-417) that was printed In the Congres- 
sional Record on September 23, 2008. 

"(3) The term 'national defense authorization Act' 
means an Act authorizing funds for a fiscal year for 
the military activities of the Department of Defense, 
and for other purposes." 

Consideration of Trade-Offs Among Cost, Sched- 
ule, and Performance Objectives in Department 
of Defense Acquisition Programs 

Pub. L. 111-23, title II, § 201(a), May 22, 2009, 123 Stat. 
1719, provided that: 

"(1) IN general. — The Secretary of Defense shall en- 
sure that mechanisms are developed and implemented 
to require consideration of trade-offs among cost, 
schedule, and performance objectives as part of the 
process for developing requirements for Department of 
Defense acquisition programs. 

"(2) Elements. — The mechanisms required under this 
subsection shall ensure, at a minimum, that — 

"(A) Department of Defense officials responsible for 
acquisition, budget, and cost estimating functions 
are provided an appropriate opportunity to develop 
estimates and raise cost and schedule matters before 
performance objectives are established for capabili- 
ties for which the Chairman of the Joint Require- 
ments Oversight Council is the validation authority; 
and 

"(B) the process for developing requirements is 
structured to enable incremental, evolutionary, or 
spiral acquisition approaches, including the deferral 
of technologies that are not yet mature and capabili- 
ties that are likely to significantly increase costs or 
delay production until later increments or spirals." 

Awards for Department of Defense Personnel for 
Excellence in the Acquisition of Products and 
Services 

Pub. L. 111-23, title III, §301, May 22, 2009, 123 Stat. 
1730, provided that: 

"(a) In General.— Not later than 180 days after the 
date of the enactment of this Act [May 22, 2009], the 



Secretary of Defense shall commence carrying out a 
program to recognize excellent performance by individ- 
uals and teams of members of the Armed Forces and ci- 
vilian personnel of the Department of Defense in the 
acquisition of products and services for the Department 
of Defense. 

"(b) Elements. — The program required by subsection 
(a) shall include the following: 

"(1) Procedures for the nomination by the person- 
nel of the military departments and the Defense 
Agencies of individuals and teams of members of the 
Armed Forces and civilian personnel of the Depart- 
ment of Defense for eligibility for recognition under 
the program. 

"(2) Procedures for the evaluation of nominations 
for recognition under the program by one or more 
panels of individuals from the Government, aca- 
demia, and the private sector who have such exper- 
tise, and are appointed in such manner, as the Sec- 
retary shall establish for purposes of the program. 
"(c) Award of Cash Bonuses. — As part of the pro- 
gram required by subsection (a), the Secretary may 
award to any individual recognized pursuant to the pro- 
gram a cash bonus authorized by any other provision of 
law to the extent that the performance of such individ- 
ual so recognized warrants the award of such bonus 
under such provision of law." 

Trusted Defense Systems 

Pub. L. 110-417, [dlv. A], title II, §254, Oct. 14, 2008, 122 
Stat. 4402, provided that: 

"(a) Vulnerability Assessment Required. — The Sec- 
retary of Defense shall conduct an assessment of se- 
lected covered acquisition programs to identify vulner- 
abilities in the supply chain of each program's elec- 
tronics and information processing systems that poten- 
tially compromise the level of trust in the systems. 
Such assessment shall — 

"(1) identify vulnerabilities at multiple levels of 
the electronics and information processing systems 
of the selected programs, including microcircuits, 
software, and firmware; 

"(2) prioritize the potential vulnerabilities and ef- 
fects of the various elements and stages of the system 
supply chain to identify the most effective balance of 
investments to minimize the effects of compromise; 

"(3) provide recommendations regarding ways of 
managing supply chain risk for covered acquisition 
programs; and 

"(4) identify the appropriate lead person, and sup- 
porting elements, within the Department of Defense 
for the development of an integrated strategy for 
managing risk in the supply chain for covered acqui- 
sition programs. 

"(b) Assessment of Methods for Verifying the 
Trust of Semiconductors Procured From Commer- 
cial Sources. — The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics, in consultation 
with appropriate elements of the Department of De- 
fense, the intelligence community, private industry, 
and academia, shall conduct an assessment of various 
methods of verifying the trust of semiconductors pro- 
cured by the Department of Defense from commercial 
sources for use in mission-critical components of po- 
tentially vulnerable defense systems. The assessment 
shall include the following: 

"(1) An identification of various methods of verify- 
ing the trust of semiconductors, including methods 
under development at the Defense Agencies, govern- 
ment laboratories, institutions of higher education, 
and in the private sector. 

"(2) A determination of the methods identified 
under paragraph (1) that are most suitable for the De- 
partment of Defense. 

"(3) An assessment of the additional research and 
technology development needed to develop methods 
of verifying the trust of semiconductors that meet 
the needs of the Department of Defense. 

"(4) Any other matters that the Under Secretary 
considers appropriate. 
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"(c) Strategy Required. — 

"(1) In general. — The lead person identified under 
subsection (a)(4), in cooperation with the supporting- 
elements also identified under such subsection, shall 
develop an integrated strategy — 
"(A) for managing risk — 

"(i) in the supply chain of electronics and infor- 
mation processing systems for covered acquisi- 
tion programs; and 

"(ii) in the procurement of semiconductors; and 
"(B) that ensures dependable, continuous, long- 
term access and trust for all mission-critical semi- 
conductors procured from both foreign and domes- 
tic sources. 

"(2) Requirements. — At a minimum, the strategy 
shall — 

"(A) address the vulnerabilities identified by the 
assessment under subsection (a); 

"(B) reflect the priorities identified by such as- 
sessment; 

"(C) provide guidance for the planning, program- 
ming, budgeting, and execution process in order to 
ensure that covered acquisition programs have the 
necessary resources to implement all appropriate 
elements of the strategy; 

"(D) promote the use of verification tools, as ap- 
propriate, for ensuring trust of commercially ac- 
quired systems; 

"(E) increase use of trusted foundry services, as 
appropriate; and 

"(F) ensure sufficient oversight in implementa- 
tion of the plan. 
"(d) Policies and Actions for Assuring Trust in In- 
tegrated Circuits. — Not later than 180 days after the 
date of the enactment of this Act [Oct. 14, 2008], the 
Secretary of Defense shall — 

"(1) develop policy requiring that trust assurance 
be a high priority for covered acquisition programs in 
all phases of the electronic component supply chain 
and integrated circuit development and production 
process, including design and design tools, fabrica- 
tion of the semiconductors, packaging, final assem- 
bly, and test; 

"(2) develop policy requiring that programs whose 
electronics and information systems are determined 
to be vital to operational readiness or mission effec- 
tiveness are to employ trusted foundry services to 
fabricate their custom designed integrated circuits, 
unless the Secretary specifically authorizes other- 
wise; 

"(3) incorporate the strategies and policies of the 
Department of Defense regarding development and 
use of trusted integrated circuits into all relevant 
Department directives and instructions related to the 
acquisition of integrated circuits and programs that 
use such circuits; and 

"(4) take actions to promote the use and develop- 
ment of tools that verify the trust in all phases of the 
integrated circuit development and production proc- 
ess of mission-critical parts acquired from non-trust- 
ed sources. 

"(e) Submission to Congress.— Not later than 12 
months after the date of the enactment of this Act 
[Oct. 14, 2008], the Secretary of Defense shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] — 

"(1) the assessments required by subsections (a) and 

(b); 

"(2) the strategy required by subsection (c); and 

"(3) a description of the policies developed and ac- 
tions taken under subsection (d). 
"(f) Definitions. — In this section: 

"(1) The term 'covered acquisition programs' means 
an acquisition program of the Department of Defense 
that is a major system for purposes of section 2302(5) 
of title 10, United States Code. 

"(2) The terms 'trust' and 'trusted' refer, with re- 
spect to electronic and information processing sys- 
tems, to the ability of the Department of Defense to 



have confidence that the systems function as in- 
tended and are free of exploitable vulnerabilities, ei- 
ther intentionally or unintentionally designed or in- 
serted as part of the system at any time during its 
life cycle. 

"(3) The term 'trusted foundry services' means the 
program of the National Security Agency and the De- 
partment of Defense, or any similar program ap- 
proved by the Secretary of Defense, for the develop- 
ment and manufacture of integrated circuits for crit- 
ical defense systems in secure industrial environ- 
ments." 

Increase of Domestic Breeding of Military 
Working Dogs Used by the Department of Defense 

Pub. L. 110-417, [div. A], title III, §358, Oct. 14, 2008, 
122 Stat. 4427, as amended by Pub. L. 111-84, div. A, title 
III, §341, Oct. 28, 2009, 123 Stat. 2260; Pub. L. 111-383, div. 
A, title X, § 1075(e)(6), Jan. 7, 2011, 124 Stat. 4374; Pub. L. 
112-81, div. A, title III, §349, Dec. 31, 2011, 125 Stat. 1375, 
provided that: 

"(a) Increased Capacity. — The Secretary of Defense, 
acting through the Executive Agent for Military Work- 
ing Dogs (hereinafter in this section referred to as the 
'Executive Agent'), shall — 

"(1) identify the number of military working dogs 
required to fulfill the various missions of the Depart- 
ment of Defense for which such dogs are used, includ- 
ing force protection, facility and check point secu- 
rity, and explosives and drug detection; 

"(2) take such steps as are practicable to ensure an 
adequate number of military working dog teams are 
available to meet and sustain the mission require- 
ments identified in paragraph (1); 

"(3) ensure that the Department's needs and per- 
formance standards with respect to military working 
dogs are readily available to dog breeders and train- 
ers; and 

"(4) coordinate with other Federal, State, or local 
agencies, nonprofit organizations, universities, or pri- 
vate sector entities, as appropriate, to increase the 
training capacity for military working dog teams. 
"(b) Military Working Dog Procurement. — The Sec- 
retary, acting through the Executive Agent, shall work 
to ensure that military working dogs are procured as 
efficiently as possible and at the best value to the Gov- 
ernment, while maintaining the necessary level of 
quality and encouraging increased domestic breeding. 

"(c) Biennial Report. — Not later than 90 days after 
the date of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 2010 [Oct. 28, 2009], and 
biennially thereafter, the Secretary, acting through 
the Executive Agent, shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives] a report on the procurement of military 
working dogs for the two fiscal years preceding the fis- 
cal year during which the report is submitted. Each re- 
port under this subsection shall include the following 
for the period covered by the report: 

"(1) The number of military working dogs procured, 
by source, by each military department or Defense 
Agency. 

"(2) The cost of procuring military working dogs in- 
curred by each military department or Defense Agen- 
cy. 

"(3) An explanation for any significant difference in 
the cost of procuring military working dogs from dif- 
ferent sources. 

"(d) Military Working Dog Defined. — For purposes 
of this section, the term 'military working dog' means 
a dog used in any official military capacity, as defined 
by the Secretary of Defense." 

Comprehensive Audit of Spare Parts Purchases 
and Depot Overhaul and Maintenance of Equip- 
ment for Operations in Iraq and Afghanistan 

Pub. L. 110-417, [div. A], title VIII, §852, Oct. 14, 2008, 
122 Stat. 4543, provided that: 
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"(a) Audits Required. — The Army Audit Agency, the 
Navy Audit Service, and the Air Force Audit Agency 
shall each conduct thorough audits to identify poten- 
tial waste, fraud, and abuse in the performance of the 
following: 

"(1) Department of Defense contracts, subcontracts, 
and task and delivery orders for — 

"(A) depot overhaul and maintenance of equip- 
ment for the military in Iraq and Afghanistan; and 

"(B) spare parts for military equipment used in 
Iraq and Afghanistan; and 

"(2) Department of Defense in-house overhaul and 
maintenance of military equipment used in Iraq and 
Afghanistan. 

"(b) Comprehensive Audit Plan. — 

"(1) Plans. — The Army Audit Agency, the Navy 
Audit Service, and the Air Force Audit Agency shall, 
in coordination with the Inspector General of the De- 
partment of Defense, develop a comprehensive plan 
for a series of audits to discharge the requirements of 
subsection (a). 

"(2) Incorporation into required audit plan. — The 
plan developed under paragraph (1) shall be submitted 
to the Inspector General of the Department of De- 
fense for incorporation into the audit plan required 
by section 842(b)(1) of the National Defense Author- 
ization Act for Fiscal Year 2008 (Public Law 110-181; 
122 Stat. 234; 10 U.S.C. 2302 note). 
"(c) Independent Conduct op Audit Functions. — All 
audit functions performed under this section, including 
audit planning and coordination, shall be performed in 
an independent manner. 

"(d) Availability op Results. — All audit reports re- 
sulting from audits under this section shall be made 
available to the Commission on Wartime Contracting 
in Iraq and Afghanistan established pursuant to section 
841 of the National Defense Authorization Act for Fis- 
cal Year 2008 [Pub. L. 110-181] (122 Stat. 230). 

"(e) Construction.— Nothing in this section shall be 
construed to require any agency of the Federal Govern- 
ment to duplicate audit work that an agency of the 
Federal Government has already performed." 

Motor Carrier Fuel Surcharges 

Pub. L. 110-417, [div. A], title VIII, §884, Oct. 14, 2008, 
122 Stat. 4560, provided that: 

"(a) Pass Through to Cost Bearer. — The Secretary 
of Defense shall take appropriate actions to ensure 
that, to the maximum extent practicable, in all car- 
riage contracts in which a fuel-related adjustment is 
provided for, any fuel-related adjustment is passed 
through to the person who bears the cost of the fuel 
that the adjustment relates to. 

"(b) Use op Contract Clause. — The actions taken by 
the Secretary under subsection (a) shall include the in- 
sertion of a contract clause, with appropriate flow- 
down requirements, into all contracts with motor car- 
riers, brokers, or freight forwarders providing or ar- 
ranging truck transportation or services in which a 
fuel-related adjustment is provided for. 

"(c) Disclosure. — The Secretary shall publicly dis- 
close any decision by the Department of Defense to pay 
fuel-related adjustments under contracts (or a category 
of contracts) covered by this section. 

"(d) Report. — Not later than 270 days after the date 
of the enactment of this Act [Oct. 14, 2008], the Sec- 
retary shall submit to the committees on Armed Serv- 
ices of the Senate and the House of Representatives a 
report on the actions taken in accordance with the re- 
quirements of subsection (a)." 

Sales op Commercial Items to Nongovernmental 
Entities 

Pub. L. 110-181, div. A, title VIII, § 815(b), Jan. 28, 2008, 
122 Stat. 223, provided that: "Not later than 180 days 
after the date of the enactment of this Act [Jan. 28, 
2008], the Secretary of Defense shall modify the regula- 
tions of the Department of Defense on the procurement 
of commercial items in order to clarify that the terms 



•general public' and 'nongovernmental entities' in such 
regulations do not include the Federal Government or 
a State, local, or foreign government." 

Investigation op Waste, Fraud, and Abuse in War- 
time Contracts and Contracting Processes in 
Iraq and Afghanistan 

Pub. L. 110-181, div. A, title VIII, §842, Jan. 28, 2008, 
122 Stat. 234, provided that: 

"(a) Audits Required. — Thorough audits shall be per- 
formed in accordance with this section to identify po- 
tential waste, fraud, and abuse in the performance of — 
"(1) Department of Defense contracts, subcontracts, 
and task and delivery orders for the logistical sup- 
port of coalition forces in Iraq and Afghanistan; and 
"(2) Federal agency contracts, subcontracts, and 
task and delivery orders for the performance of secu- 
rity and reconstruction functions in Iraq and Afghan- 
istan. 

"(b) Audit Plans. — 

"(1) The Department of Defense Inspector General 
shall develop a comprehensive plan for a series of au- 
dits of contracts, subcontracts, and task and delivery 
orders covered by subsection (a)(1), consistent with 
the requirements of subsection (g), in consultation 
with other Inspectors General specified in subsection 
(c) with regard to any contracts, subcontracts, or 
task or delivery orders over which such Inspectors 
General have jurisdiction. 

"(2) The Special Inspector General for Iraq Recon- 
struction shall develop a comprehensive plan for a se- 
ries of audits of contracts, subcontracts, and task and 
delivery orders covered by subsection (a)(2) relating 
to Iraq, consistent with the requirements of sub- 
section (h), in consultation with other Inspectors 
General specified in subsection (c) with regard to any 
contracts, subcontracts, or task or delivery orders 
over which such Inspectors General have jurisdiction. 

"(3) The Special Inspector General for Afghanistan 
Reconstruction shall develop a comprehensive plan 
for a series of audits of contracts, subcontracts, and 
task and delivery orders covered by subsection (a)(2) 
relating to Afghanistan, consistent with the require- 
ments of subsection (h), in consultation with other 
Inspectors General specified in subsection (c) with re- 
gard to any contracts, subcontracts, or task or deliv- 
ery orders over which such Inspectors General have 
jurisdiction. 

"(c) Performance op Audits by Certain Inspectors 
General. — The Special Inspector General for Iraq Re- 
construction, during such period as such office exists, 
the Special Inspector General for Afghanistan Recon- 
struction, during such period as such office exists, the 
Inspector General of the Department of Defense, the In- 
spector General of the Department of State, and the In- 
spector General of the United States Agency for Inter- 
national Development shall perform such audits as re- 
quired by subsection (a) and identified in the audit 
plans developed pursuant to subsection (b) as fall with- 
in the respective scope of their duties as specified in 
law. 

"(d) Coordination of Audits. — The Inspectors Gen- 
eral specified in subsection (c) shall work to coordinate 
the performance of the audits required by subsection 
(a) and identified in the audit plans developed under 
subsection (b) including through councils and working 
groups composed of such Inspectors General. 

"(e) Joint Audits. — If one or more audits required by 
subsection (a) and identified in an audit plan developed 
under subsection (b) falls within the scope of the duties 
of more than one of the Inspectors General specified in 
subsection (c), and such Inspectors General agree that 
such audit or audits are best pursued jointly, such In- 
spectors General shall enter into a memorandum of un- 
derstanding relating to the performance of such audit 
or audits. 

"(f) Separate Audits. — If one or more audits re- 
quired by subsection (a) and identified in an audit plan 
developed under subsection (b) falls within the scope of 
the duties of more than one of the Inspectors General 
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specified in subsection (c), and such Inspectors General 
do not agree that such audit or audits are best pursued 
jointly, such audit or audits shall be separately per- 
formed by one or more of the Inspectors General con- 
cerned. 

"(g) Scope of Audits of Contracts. — Audits con- 
ducted pursuant to subsection (a)(1) shall examine, at a 
minimum, one or more of the following- issues: 

"(1) The manner in which contract requirements 
were developed. 

"(2) The procedures under which contracts or task 
or delivery orders were awarded. 

"(3) The terms and conditions of contracts or task 
or delivery orders. 

"(4) The staffing and method of performance of con- 
tractors, including cost controls. 

"(5) The efficacy of Department of Defense manage- 
ment and oversight, including the adequacy of staff- 
ing and training of officials responsible for such man- 
agement and oversight. 

"(6) The flow of information from contractors to of- 
ficials responsible for contract management and 
oversight. 

"(h) Scope of Audits of Other Contracts. — Audits 
conducted pursuant to subsection (a)(2) shall examine, 
at a minimum, one or more of the following issues: 

"(1) The manner in which contract requirements 
were developed and contracts or task and delivery or- 
ders were awarded. 

"(2) The manner in which the Federal agency exer- 
cised control over the performance of contractors. 

"(3) The extent to which operational field com- 
manders were able to coordinate or direct the per- 
formance of contractors in an area of combat oper- 
ations. 

"(4) The degree to which contractor employees were 
properly screened, selected, trained, and equipped for 
the functions to be performed. 

"(5) The nature and extent of any incidents of mis- 
conduct or unlawful activity by contractor employ- 
ees. 

"(6) The nature and extent of any activity by con- 
tractor employees that was inconsistent with the ob- 
jectives of operational field commanders. 

"(7) The extent to which any incidents of mis- 
conduct or unlawful activity were reported, docu- 
mented, investigated, and (where appropriate) pros- 
ecuted. 

"(i) Independent Conduct of Audit Functions. — All 
audit functions under this section, including audit 
planning and coordination, shall be performed by the 
relevant Inspectors General in an independent manner, 
without consultation with the Commission established 
pursuant to section 841 of this Act [122 Stat. 230]. All 
audit reports resulting from such audits shall be avail- 
able to the Commission." 

Contracts in Iraq and Afghanistan and Private 
Security Contracts in Areas of Other Signifi- 
cant Military Operations 

Pub. L. 111-383, div. A, title VIII, § 831(b), Jan. 7, 2011, 
124 Stat. 4274, provided that: 

"(1) Deadline for regulations. — Not later than 60 
days after the date of the enactment of this Act [Jan. 
7, 2011], the Secretary of Defense shall revise the regu- 
lations prescribed pursuant to section 862 of the Na- 
tional Defense Authorization Act for Fiscal Year 2008 
(Public Law 110-181; 10 U.S.C. 2302 note) to incorporate 
the requirements of the amendments made by sub- 
section (a). 

"(2) Commencement of applicability of revisions. — 
The revision of regulations under paragraph (1) shall 
apply to the following: 

"(A) Any contract that is awarded on or after the 

date that is 120 days after the date of the enactment 

of this Act. 

"(B) Any task or delivery order that is issued on or 
after the date that is 120 days after the date of the en- 
actment of this Act pursuant to a contract that is 
awarded before, on, or after the date that is 120 days 
after the date of the enactment of this Act. 



"(3) Commencement of inclusion of contract 
clause. — A contract clause that reflects the revision of 
regulations required by the amendments made by sub- 
section (a) shall be inserted, as required by such section 
862, into the following: 

"(A) Any contract described in paragraph (2)(A). 
"(B) Any task or delivery order described in para- 
graph (2)(B)." 

Pub. L. 111-383, div. A, title VIII, § 832(b), Jan. 7, 2011, 
124 Stat. 4275, provided that: 

"(1) Determination required for certain areas. — 
Not later than 150 days after the date of the enactment 
of this Act [Jan. 7, 2011], the Secretary of Defense shall 
make a written determination for each of the following 
areas regarding whether or not the area constitutes an 
area of combat operations or an area of other signifi- 
cant military operations for purposes of designation as 
such an area under section 862 of the National Defense 
Authorization Act for Fiscal Year 2008 (Public Law 
110-181; 10 U.S.C. 2302 note), as amended by this section: 
"(A) The Horn of Africa region. 
"(B) Yemen. 
"(C) The Philippines. 

"(2) Submission to congress.— Not later than 180 
days after the date of the enactment of this Act, the 
Secretary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives] a copy of each written determination 
under paragraph (1), together with an explanation of 
the basis for such determination." 

Pub. L. 110-417, [div. A], title VIII, §854(b), Oct. 14, 
2008, 122 Stat. 4545, provided that: 

"(1) Through memorandum of understanding. — The 
memorandum of understanding required by section 
861(a) of the National Defense Authorization Act for 
Fiscal Year 2008 (Public Law 110-181; 122 Stat. 253; 10 
U.S.C. 2302 note) shall be modified to address the re- 
quirements under the amendment made by subsection 
(a) [amending Pub. L. 110-181, § 861(b), set out below] 
not later than 120 days after the date of the enactment 
of this Act [Oct. 14, 2008]. 

"(2) AS CONDITION OF CURRENT AND FUTURE CON- 
TRACTS. — The requirements under the amendment made 
by subsection (a) shall be included in each contract in 
Iraq or Afghanistan (as defined in section 864(a)(2) of 
Public Law 110-181; [10 U.S.C] 2302 note) awarded on or 
after the date that is 180 days after the date of the en- 
actment of this Act [Oct. 14, 2008]. Federal agencies 
shall make best efforts to provide for the inclusion of 
such requirements in covered contracts awarded before 
such date." 

Pub. L. 110-417, [div. A], title VIII, §854(c), Oct. 14, 
2008, 122 Stat. 4545, provided that: "Beginning not later 
than 270 days after the date of the enactment of this 
Act [Oct. 14, 2008], the Secretary of Defense shall make 
publicly available a numerical accounting of alleged of- 
fenses described in section 861(b)(6) of Public Law 
110-181 [set out below] that have been reported under 
that section that occurred after the date of the enact- 
ment of this Act. The information shall be updated no 
less frequently than semi-annually." 

Pub. L. 110-181, div. A, title VIII, subtitle F, Jan. 28, 
2008, 122 Stat. 253, as amended by Pub. L. 110-417, [div. 
A], title VIII, §§853, 854(a), (d), Oct. 14, 2008, 122 Stat. 
4544, 4545; Pub. L. 111-84, div. A, title VIII, §813(a)-(c), 
Oct. 28, 2009, 123 Stat. 2406, 2407; Pub. L. 111-383, div. A, 
title VIII, §§ 831(a), 832(a), (c), 835, title X, § 1075(d)(9), 
Jan. 7, 2011, 124 Stat. 4273, 4275, 4276, 4279, 4373; Pub. L. 
112-81, div. A, title VIII, § 844(c), Dec. 31, 2011, 125 Stat. 
1515, provided that: 

"SEC. 861. MEMORANDUM OF UNDERSTANDING ON 
MATTERS RELATING TO CONTRACTING, 
"(a) Memorandum of Understanding Required. — 
The Secretary of Defense, the Secretary of State, and 
the Administrator of the United States Agency for 
International Development shall, not later than July 1, 
2008, enter into a memorandum of understanding re- 
garding matters relating to contracting for contracts 
in Iraq or Afghanistan. 
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"(b) Matters Covered. — The memorandum of under- 
standing- required by subsection (a) shall address, at a 
minimum, the following: 

"(1) Identification of the major categories of con- 
tracts in Iraq or Afghanistan being awarded by the 
Department of Defense, the Department of State, or 
the United States Agency for International Develop- 
ment. 

"(2) Identification of the roles and responsibilities 
of each department or agency for matters relating to 
contracting for contracts in Iraq or Afghanistan. 

"(3) Responsibility for establishing procedures for, 
and the coordination of, movement of contractor per- 
sonnel in Iraq or Afghanistan. 

"(4) Identification of common databases that will 
serve as repositories of information on contracts in 
Iraq or Afghanistan and contractor personnel in Iraq 
or Afghanistan, including agreement on the elements 
to be included in the databases, including, at a mini- 
mum — 

"(A) with respect to each contract — 

"(i) a brief description of the contract (to the 
extent consistent with security considerations); 
"(ii) the total value of the contract; and 
"(iii) whether the contract was awarded com- 
petitively; and 

"(B) with respect to contractor personnel — 

"(i) the total number of personnel employed on 
contracts in Iraq or Afghanistan; 

"(ii) the total number of personnel performing 
security functions under contracts in Iraq or Af- 
ghanistan; and 

"(iii) the total number of personnel working 
under contracts in Iraq or Afghanistan who have 
been killed or wounded. 
"(5) Responsibility for maintaining and updating 
information in the common databases identified 
under paragraph (4). 

"(6) Responsibility for the collection and referral to 
the appropriate Government agency of any informa- 
tion relating to offenses under chapter 47 of title 10, 
United States Code (the Uniform Code of Military 
Justice) or chapter 212 of title 18, United States Code 
(commonly referred to as the Military Extra- 
territorial Jurisdiction Act), including a clarification 
of responsibilities under section 802(a)(10) of title 10, 
United States Code (article 2(a) of the Uniform Code 
of Military Justice), as amended by section 552 of the 
John Warner National Defense Authorization Act for 
Fiscal Year 200V (Public Law 109-364). 

"(7) Mechanisms for ensuring that contractors are 
required to report offenses described in paragraph (6) 
that are alleged to have been committed by or 
against contractor personnel to appropriate inves- 
tigative authorities. 

"(8) Responsibility for providing victim and witness 
protection and assistance to contractor personnel in 
connection with alleged offenses described in para- 
graph (6). 

"(9) Development of a requirement that a contrac- 
tor shall provide to all contractor personnel who will 
perform work on a contract in Iraq or Afghanistan, 
before beginning such work, information on the fol- 
lowing: 

"(A) How and where to report an alleged offense 
described in paragraph (6). 

"(B) Where to seek the assistance required by 
paragraph (8). 
"(c) Implementation of Memorandum op Under- 
standing. — Not later than 120 days after the memoran- 
dum of understanding required by subsection (a) is 
signed, the Secretary of Defense, the Secretary of 
State, and the Administrator of the United States 
Agency for International Development shall issue such 
policies or guidance and prescribe such regulations as 
are necessary to implement the memorandum of under- 
standing for the relevant matters pertaining to their 
respective agencies. 
"(d) Copies Provided to Congress.— 

"(1) Memorandum op understanding. — Copies of 
the memorandum of understanding required by sub- 



section (a) shall be provided to the relevant commit- 
tees of Congress within 30 days after the memoran- 
dum is signed. 

"(2) Report on implementation. — Not later than 
180 days after the memorandum of understanding re- 
quired by subsection (a) is signed, the Secretary of 
Defense, the Secretary of State, and the Adminis- 
trator of the United States Agency for International 
Development shall each provide a report to the rel- 
evant committees of Congress on the implementation 
of the memorandum of understanding. 

"(3) Databases. — The Secretary of Defense, the 
Secretary of State, or the Administrator of the 
United States Agency for International Development 
shall provide access to the common databases identi- 
fied under subsection (b)(4) to the relevant commit- 
tees of Congress. 

"(4) Contracts. — Effective on the date of the enact- 
ment of this Act [Jan. 28, 2008], copies of any con- 
tracts in Iraq or Afghanistan awarded after December 
1, 2007, shall be provided to any of the relevant com- 
mittees of Congress within 15 days after the submis- 
sion of a request for such contract or contracts from 
such committee to the department or agency manag- 
ing the contract. 
"SEC. 862. CONTRACTORS PERFORMING PRIVATE 
SECURITY FUNCTIONS IN AREAS OF COMBAT 
OPERATIONS OR OTHER SIGNIFICANT MILI- 
TARY OPERATIONS, 
"(a) Regulations on Contractors Performing Pri- 
vate Security Functions. — 

"(1) In general.— Not later than 120 days after the 
date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense, in coordination with the Sec- 
retary of State, shall prescribe regulations on the se- 
lection, training, equipping, and conduct of personnel 
performing private security functions under a cov- 
ered contract in an area of combat operations or 
other significant military operations. 

"(2) Elements. — The regulations prescribed under 
subsection (a) shall, at a minimum, establish — 

"(A) a process for registering, processing, ac- 
counting for, and keeping appropriate records of 
personnel performing private security functions in 
an area of combat operations or other significant 
military operations; 

"(B) a process for authorizing and accounting for 
weapons to be carried by, or available to be used by, 
personnel performing private security functions in 
an area of combat operations or other significant 
military operations; 

"(C) a process for the registration and identifica- 
tion of armored vehicles, helicopters, and other 
military vehicles operated by contractors perform- 
ing private security functions in an area of combat 
operations or other significant military operations; 

"(D) a process under which contractors are re- 
quired to report all incidents, and persons other 
than contractors are permitted to report incidents, 
in which — 

"(i) a weapon is discharged by personnel per- 
forming private security functions in an area of 
combat operations or other significant military 
operations; 

"(ii) personnel performing private security 
functions in an area of combat operations or 
other significant military operations are killed or 
injured; 

"(iii) persons are killed or injured, or property 
is destroyed, as a result of conduct by contractor 
personnel; 

"(iv) a weapon is discharged against personnel 
performing private security functions in an area 
of combat operations or other significant mili- 
tary operations or personnel performing such 
functions believe a weapon was so discharged; or 

"(v) active, non-lethal countermeasures (other 
than the discharge of a weapon) are employed by 
the personnel performing private security func- 
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tions in an area of combat operations or other 
significant military operations in response to a 
perceived immediate threat to such personnel; 
"(E) a process for the independent review and, if 
practicable, investigation of — 

"(i) incidents reported pursuant to subpara- 
graph (D); and 

"(ii) incidents of alleged misconduct by person- 
nel performing private security functions in an 
area of combat operations or other significant 
military operations; 

"(F) requirements for qualification, training, 
screening (including, if practicable, through back- 
ground checks), and security for personnel perform- 
ing private security functions in an area of combat 
operations or other significant military operations; 

"(G) guidance to the commanders of the combat- 
ant commands on the issuance of— 

"(i) orders, directives, and instructions to con- 
tractors performing private security functions re- 
lating to equipment, force protection, security, 
health, safety, or relations and interaction with 
locals; 

"(ii) predeployment training requirements for 
personnel performing private security functions 
in an area of combat operations or other signifi- 
cant military operations, addressing the require- 
ments of this section, resources and assistance 
available to contractor personnel, country infor- 
mation and cultural training, and guidance on 
working with host country nationals and mili- 
tary; and 

"(iii) rules on the use of force for personnel per- 
forming private security functions in an area of 
combat operations or other significant military 
operations; 

"(H) a process by which a commander of a com- 
batant command may request an action described 
in subsection (b)(3); and 

"(I) a process by which the training requirements 
referred to in subparagraph (G)(ii) shall be imple- 
mented. 

"(3) Availability of orders, directives, and in- 
structions. — The regulations prescribed under sub- 
section (a) shall include mechanisms to ensure the 
provision and availability of the orders, directives, 
and instructions referred to in paragraph (2)(G)(i) to 
contractors referred to in that paragraph, including 
through the maintenance of a single location (includ- 
ing an Internet website, to the extent consistent with 
security considerations) at or through which such 
contractors may access such orders, directives, and 
instructions. 

"(b) Contract Clause on Contractors Performing 
Private Security Functions. — 

"(1) Requirement under far. — Not later than 180 
days after the date of the enactment of this Act [Jan. 
28, 2008], the Federal Acquisition Regulation issued in 
accordance with section 25 of the Office of Federal 
Procurement Policy Act ([former] 41 U.S.C. 421) [see 
41 U.S.C. 1303] shall be revised to require the inser- 
tion into each covered contract (or, in the case of a 
task order, the contract under which the task order 
is issued) of a contract clause addressing the selec- 
tion, training, equipping, and conduct of personnel 
performing private security functions under such 
contract. 

"(2) Clause requirement. — The contract clause re- 
quired by paragraph (1) shall require, at a minimum, 
that the contractor concerned shall — 

"(A) ensure that the contractor and all employees 
of the contractor or any subcontractor who are re- 
sponsible for performing private security functions 
under such contract comply with regulations pre- 
scribed under subsection (a), including any revi- 
sions or updates to such regulations, and follow the 
procedures established in such regulations for — 

"(i) registering, processing, accounting for, and 
keeping appropriate records of personnel perform- 
ing private security functions in an area of com- 



bat operations or other significant military oper- 
ations; 

"(ii) authorizing and accounting of weapons to 
be carried by, or available to be used by, person- 
nel performing private security functions in an 
El 1/6 £1 of combat operations or other significant 
military operations; 

"(iii) registration and identification of armored 
vehicles, helicopters, and other military vehicles 
operated by contractors and subcontractors per- 
forming private security functions in an area of 
combat operations or other significant military 
operations; and 
"(iv) the reporting of incidents in which — 

"(I) a weapon is discharged by personnel per- 
forming private security functions in an area of 
combat operations or other significant military 
operations; 

"(II) personnel performing private security 
functions in an area of combat operations or 
other significant military operations are killed 
or injured; or 

"(III) persons are killed or injured, or prop- 
erty is destroyed, as a result of conduct by con- 
tractor personnel; 
"(B) ensure that the contractor and all employees 
of the contractor or any subcontractor who are re- 
sponsible for performing private security functions 
under such contract comply with — 

"(i) qualification, training, screening (includ- 
ing, if practicable, through background checks), 
and security requirements established by the Sec- 
retary of Defense for personnel performing pri- 
vate security functions in an area of combat oper- 
ations or other significant military operations; 

"(ii) applicable laws and regulations of the 
United States and the host country, and applica- 
ble treaties and international agreements, regard- 
ing the performance of the functions of the con- 
tractor; 

"(iii) orders, directives, and instructions issued 
by the applicable commander of a combatant 
command relating to equipment, force protection, 
security, health, safety, or relations and inter- 
action with locals; and 

"(iv) rules on the use of force issued by the ap- 
plicable commander of a combatant command for 
personnel performing private security functions 
in an area of combat operations or other signifi- 
cant military operations; 

"(C) cooperate with any investigation conducted 
by the Department of Defense pursuant to sub- 
section (a)(2)(E) by providing access to employees 
of the contractor and relevant information in the 
possession of the contractor regarding the incident 
concerned; and 

"(D) ensure that the contract clause is included 
in subcontracts awarded to any subcontractor at 
any tier who is responsible for performing private 
security functions under the contract. 
"(3) Noncompliance of personnel with clause. — 
The contracting officer for a covered contract may 
direct the contractor, at its own expense, to remove 
or replace any personnel performing private security 
functions in an area of combat operations or other 
significant military operations who violate or fail to 
comply with applicable requirements of the clause re- 
quired by this subsection. If the violation or failure 
to comply is a gross violation or failure or is re- 
peated, the contract may be terminated for default. 

"(4) Applicability. — The contract clause required 
by this subsection shall be included in all covered 
contracts awarded on or after the date that is 180 
days after the date of the enactment of this Act [Jan. 
28, 2008]. Federal agencies shall make best efforts to 
provide for the inclusion of the contract clause re- 
quired by this subsection in covered contracts award- 
ed before such date. 

"(5) Inspector general report on pilot program 
ON imposition of fines for noncompliance of per- 
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sonnel WITH clause. — Not later than March 30, 2008, 
the Inspector General of the Department of Defense 
shall submit to Congress a report assessing the fea- 
sibility and advisability of carrying out a pilot pro- 
gram for the imposition of fines on contractors for 
personnel who violate or fail to comply with applica- 
ble requirements of the clause required by this sec- 
tion as a mechanism for enhancing the compliance of 
such personnel with the clause. The report shall in- 
clude — 

"(A) an assessment of the feasibility and advis- 
ability of carrying out the pilot program; and 

"(B) if the Inspector General determines that car- 
rying out the pilot program is feasible and advis- 
able — 

"(i) recommendations on the range of contracts 
and subcontracts to which the pilot program 
should apply; and 

"(ii) a schedule of fines to be imposed under the 
pilot program for various types of personnel ac- 
tions or failures. 
"(c) Oversight. — It shall be the responsibility of the 
head of the contracting activity responsible for each 
covered contract to ensure that the contracting activ- 
ity takes appropriate steps to assign sufficient over- 
sight personnel to the contract to — 

"(1) ensure that the contractor responsible for per- 
forming private security functions under such con- 
tract comply with the regulatory requirements pre- 
scribed pursuant to subsection (a) and the contract 
requirements established pursuant to subsection (b); 
and 

"(2) make the determinations required by sub- 
section (d). 

"(d) Remedies. — The failure of a contractor under a 
covered contract to comply with the requirements of 
the regulations prescribed under subsection (a) or the 
contract clause inserted in a covered contract pursuant 
to subsection (b), as determined by the contracting of- 
ficer for the covered contract — 

"(1) shall be included in appropriate databases of 
past performance and considered in any responsibil- 
ity determination or evaluation of the past perform- 
ance of the contractor for the purpose of a contract 
award decision, as provided in section 6(j) of the Of- 
fice of Federal Procurement Policy Act ([former] 41 
U.S.C. 405(j) [now 41 U.S.C. 1126]); 

"(2) in the case of an award fee contract — 

"(A) shall be considered in any evaluation of con- 
tract performance by the contractor for the rel- 
evant award fee period; and 

"(B) may be a basis for reducing or denying award 
fees for such period, or for recovering all or part of 
award fees previously paid for such period; and 
"(3) in the case of a failure to comply that is severe, 
prolonged, or repeated — 

"(A) shall be referred to the suspension or debar- 
ment official for the appropriate agency; and 

"(B) may be a basis for suspension or debarment 
of the contractor. 
"(e) Rule of Construction. — The duty of a contrac- 
tor under a covered contract to comply with the re- 
quirements of the regulations prescribed under sub- 
section (a) and the contract clause inserted into a cov- 
ered contract pursuant to subsection (b), and the avail- 
ability of the remedies provided in subsection (d), shall 
not be reduced or diminished by the failure of a higher 
or lower tier contractor under such contract to comply 
with such requirements, or by a failure of the contract- 
ing activity to provide the oversight required by sub- 
section (c). 

"(f) Areas op Combat Operations or Other Signifi- 
cant Military Operations. — 

"(1) Designation. — The Secretary of Defense shall 
designate the areas constituting either an area of 
combat operations or other significant military oper- 
ations for purposes of this section by not later than 
120 days after the date of the enactment of this Act 
[Jan. 28, 2008]. In making designations under this 
paragraph, the Secretary shall ensure that an area is 



not designated in whole or part as both an area of 
combat operations and an area of other significant 
military operations. 

"(2) Other significant military operations. — For 
purposes of this section, the term 'other significant 
military operations' means activities, other than 
combat operations, as part of an overseas contin- 
gency operation that are carried out by United States 
Armed Forces in an uncontrolled or unpredictable 
high-threat environment where personnel performing 
security functions may be called upon to use deadly 
force. 

"(3) Particular areas. — Iraq and Afghanistan shall 
be included in the areas designated as an area of com- 
bat operations or other significant military oper- 
ations under paragraph (1). 

"(4) Additional areas.— The Secretary may des- 
ignate any additional area as an area constituting an 
area of combat operations or other significant mili- 
tary operations for purposes of this section if the Sec- 
retary determines that the presence or potential of 
combat operations or other significant military oper- 
ations in such area warrants designation of such area 
as an area of combat operations or other significant 
military operations for purposes of this section. 

"(5) Modification or elimination of designation. — 
The Secretary may modify or cease the designation 
of an area under this subsection as an area of combat 
operations or other significant military operations if 
the Secretary determines that combat operations or 
other significant military operations are no longer 
ongoing in such area. 

"(g) Limitation. — With respect to an area of other 
significant military operations, the requirements of 
this section shall apply only upon agreement of the 
Secretary of Defense and the Secretary of State. An 
agreement of the Secretaries under this subsection 
may be made only on an area-by-area basis. With re- 
spect to an area of combat operations, the require- 
ments of this section shall always apply. 
"(h) Exceptions. — 

"(1) Intelligence activities. — The requirements of 
this section shall not apply to contracts entered into 
by elements of the intelligence community in support 
of intelligence activities. 

"(2) Nongovernmental organizations. — The re- 
quirements of this section shall not apply to a non- 
profit nongovernmental organization receiving 
grants or cooperative agreements for activities con- 
ducted within an area of other significant military 
operations if the Secretary of Defense and the Sec- 
retary of State agree that such organization may be 
exempted. An exemption may be granted by the 
agreement of the Secretaries under this paragraph on 
an organization-by-organization or area-by-area 
basis. Such an exemption may not be granted with re- 
spect to an area of combat operations. 
"SEC. 863. ANNUAL JOINT REPORT AND COMP- 
TROLLER GENERAL REVIEW ON CONTRACTING 
IN IRAQ AND AFGHANISTAN, 
"(a) Joint Report Required. — 

"(1) In general. — Except as provided in paragraph 
(6), every 12 months, the Secretary of Defense, the 
Secretary of State, and the Administrator of the 
United States Agency for International Development 
shall submit to the relevant committees of Congress 
a joint report on contracts in Iraq or Afghanistan. 

"(2) Primary matters covered. — A report under 
this subsection shall, at a minimum, cover the fol- 
lowing with respect to contracts in Iraq and Afghani- 
stan during the reporting period: 

"(A) Total number of contracts awarded. 
"(B) Total number of active contracts. 
"(C) Total value of all contracts awarded. 
"(D) Total value of active contracts. 
"(E) The extent to which such contracts have 
used competitive procedures. 

"(F) Percentage of contracts awarded on a com- 
petitive basis as compared to established goals for 
competition in contingency contracting actions. 
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"(G) Total number of contractor personnel work- 
ing on contracts at the end of each quarter of the 
reporting period. 

"(H) Total number of contractor personnel who 
are performing security functions at the end of 
each quarter of the reporting period. 

"(I) Total number of contractor personnel killed 
or wounded. 

"(3) Additional matters covered. — A report under 
this subsection shall also cover the following: 

"(A) The sources of information and data used to 
compile the information required under paragraph 
(2). 

"(B) A description of any known limitations of 
the data reported under paragraph (2), including 
known limitations of the methodology and data 
sources used to compile the report. 

"(C) Any plans for strengthening collection, co- 
ordination, and sharing of information on contracts 
in Iraq and Afghanistan through improvements to 
the common databases identified under section 
861(b)(4). 

"(4) Reporting period. — A report under this sub- 
section shall cover a period of not less than 12 
months. 

"(5) Submission of reports.— The Secretaries and 
the Administrator shall submit an initial report 
under this subsection not later than February 1, 2011, 
and shall submit an updated report by February 1 of 
every year thereafter until February 1, 2013. 

"(6) Exception. — If the total annual amount of obli- 
gations for contracts in Iraq and Afghanistan com- 
bined is less than $250,000,000 for the reporting period, 
for all three agencies combined, the Secretaries and 
the Administrator may submit, in lieu of a report, a 
letter stating the applicability of this paragraph, 
with such documentation as the Secretaries and the 
Administrator consider appropriate. 

"(7) Estimates. — In determining the total number 
of contractor personnel working on contracts under 
paragraph (2)(F), the Secretaries and the Adminis- 
trator may use estimates for any category of contrac- 
tor personnel for which they determine it is not fea- 
sible to provide an actual count. The report shall 
fully disclose the extent to which estimates are used 
in lieu of an actual count. 

"(b) Comptroller General Review and Report. — 

"(1) In general. — Within 180 days after submission 
of each annual joint report required under subsection 
(a), but in no case later than August 5 of each year 
until 2013, the Comptroller General of the United 
States shall review the joint report and submit to the 
relevant committees of Congress a report on such re- 
view. 

"(2) Matters covered. — A report under this sub- 
section shall, at minimum — 

"(A) assess the data and data sources used in de- 
veloping the joint report; 

"(B) review how the Department of Defense, the 
Department of State, and the United States Agency 
for International Development are using the data 
and the data sources used to develop the joint re- 
port in managing, overseeing, and coordinating 
contracting in Iraq and Afghanistan; 

"(C) assess the plans of the departments and 
agency for strengthening or improving the common 
databases identified under section 861(b)(4); and 

"(D) review and make recommendations on any 
specific contract or class of contracts that the 
Comptroller General determines raises issues of sig- 
nificant concern. 

"(3) Access to databases and other informa- 
tion. — The Secretary of Defense, the Secretary of 
State, and the Administrator of the United States 
Agency for International Development shall provide 
to the Comptroller General full access to information 
on contracts in Iraq and Afghanistan for the purposes 
of the review carried out under this subsection, in- 
cluding the common databases identified under sec- 
tion 861(b)(4). 



"SEC. 864. DEFINITIONS AND OTHER GENERAL 
PROVISIONS, 
"(a) Definitions.— In this subtitle: 

"(1) Matters relating to contracting. — The term 
'matters relating to contracting', with respect to 
contracts in Iraq and Afghanistan, means all matters 
relating to awarding, funding, managing, tracking, 
monitoring, and providing oversight to contracts and 
contractor personnel. 

"(2) Contract in iraq or Afghanistan. — The term 
'contract in Iraq or Afghanistan' means a contract 
with the Department of Defense, the Department of 
State, or the United States Agency for International 
Development, a subcontract at any tier issued under 
such a contract, a task order or delivery order at any 
tier issued under such a contract, a grant, or a coop- 
erative agreement (including a contract, subcontract, 
task order, delivery order, grant, or cooperative 
agreement issued by another Government agency for 
the Department of Defense, the Department of State, 
or the United States Agency for International Devel- 
opment), if the contract, subcontract, task order, de- 
livery order, grant, or cooperative agreement in- 
volves worked [sic] performed in Iraq or Afghanistan 
for a period longer than 30 days. 

"(3) Covered contract. — The term 'covered con- 
tract' means — 

"(A) a contract of a Federal agency for the per- 
formance of services in an area of combat oper- 
ations, as designated by the Secretary of Defense 
under subsection (c) of section 862; 

"(B) a subcontract at any tier under such a con- 
tract; 

"(C) a task order or delivery order issued under 
such a contract or subcontract; 

"(D) a grant for the performance of services in an 
area of combat operations, as designated by the 
Secretary of Defense under subsection (c) of section 
862; or 

"(E) a cooperative agreement for the performance 
of services in such an area of combat operations. 
"(4) Contractor. — The term 'contractor', with re- 
spect to a covered contract, means — 

"(A) in the case of a covered contract that is a 
contract, subcontract, task order, or delivery order, 
the contractor or subcontractor carrying out the 
covered contract; 

"(B) in the case of a covered contract that is a 
grant, the grantee; and 

"(C) in the case of a covered contract that is a co- 
operative agreement, the recipient. 
"(5) Contractor personnel. — The term 'contractor 
personnel' means any person performing work under 
contract for the Department of Defense, the Depart- 
ment of State, or the United States Agency for Inter- 
national Development, in Iraq or Afghanistan, includ- 
ing individuals and subcontractors at any tier. 

"(6) Private security functions. — The term 'pri- 
vate security functions' means activities engaged in 
by a contractor under a covered contract as follows: 
"(A) Guarding of personnel, facilities, or property 
of a Federal agency, the contractor or subcontrac- 
tor, or a third party. 

"(B) Any other activity for which personnel are 
required to carry weapons in the performance of 
their duties. 

"(7) RELEVANT COMMITTEES OF CONGRESS. — The term 
'relevant committees of Congress' means each of the 
following committees: 

"(A) The Committees on Armed Services of the 
Senate and the House of Representatives. 

"(B) The Committee on Homeland Security and 
Governmental Affairs of the Senate and the Com- 
mittee on Oversight and Government Reform of the 
House of Representatives. 

"(C) The Committee on Foreign Relations of the 
Senate and the Committee on Foreign Affairs of the 
House of Representatives. 

"(D) For purposes of contracts relating to the Na- 
tional Foreign Intelligence Program, the Select 
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Committee on Intelligence of the Senate and the 
Permanent Select Committee on Intelligence of the 
House of Representatives. 
"(b) Classified Information. — Nothing in this sub- 
title shall be interpreted to require the handling of 
classified information or information relating to intel- 
ligence sources and methods in a manner inconsistent 
with any law, regulation, executive order, or rule of the 
House of Representatives or of the Senate relating to 
the handling or protection of such information." 

Enhanced Authority To Acquire Products and 
Services Produced in Iraq and Afghanistan 

Pub. L. 110-181, div. A, title VIII, §886, Jan. 28, 2008, 
122 Stat. 266, provided that: 

"(a) In General. — In the case of a product or service 
to be acquired in support of military operations or sta- 
bility operations in Iraq or Afghanistan (including se- 
curity, transition, reconstruction, and humanitarian 
relief activities) for which the Secretary of Defense 
makes a determination described in subsection (b), the 
Secretary may conduct a procurement in which — 

"(1) competition is limited to products or services 

that are from Iraq or Afghanistan; 

"(2) procedures other than competitive procedures 

are used to award a contract to a particular source or 

sources from Iraq or Afghanistan; or 

"(3) a preference is provided for products or services 

that are from Iraq or Afghanistan. 

"(b) Determination. — A determination described in 
this subsection is a determination by the Secretary 
that — 

"(1) the product or service concerned is to be used 
only by the military forces, police, or other security 
personnel of Iraq or Afghanistan; or 

"(2) it is in the national security interest of the 
United States to limit competition, use procedures 
other than competitive procedures, or provide a pref- 
erence as described in subsection (a) because — 

"(A) such limitation, procedure, or preference is 
necessary to provide a stable source of jobs in Iraq 
or Afghanistan; and 

"(B) such limitation, procedure, or preference 
will not adversely affect — 

"(i) military operations or stability operations 
in Iraq or Afghanistan; or 

"(ii) the United States industrial base. 
"(c) Products, Services, and Sources Prom Iraq or 
Afghanistan. — For the purposes of this section: 

"(1) A product is from Iraq or Afghanistan if it is 
mined, produced, or manufactured in Iraq or Afghani- 
stan. 

"(2) A service is from Iraq or Afghanistan if it is 
performed in Iraq or Afghanistan by citizens or per- 
manent resident aliens of Iraq or Afghanistan. 
"(3) A source is from Iraq or Afghanistan if it — 
"(A) is located in Iraq or Afghanistan; and 
"(B) offers products or services that are from Iraq 
or Afghanistan." 

Prevention of Export Control Violations 

Pub. L. 110-181, div. A, title VIII, §890, Jan. 28, 2008, 
122 Stat. 269, as amended by Pub. L. 110-417, [div. A], 
title X, § 1061(b)(6), Oct. 14, 2008, 122 Stat. 4613; Pub. L. 
111-383, div. A, title X, § 1075(f)(6), Jan. 7, 2011, 124 Stat. 
4376, provided that: 

"(a) Prevention of Export Control Violations. — 
Not later than 180 days after the date of the enactment 
of this Act [Jan. 28, 2008], the Secretary of Defense 
shall prescribe regulations requiring any contractor 
under a contract with the Department of Defense to 
provide goods or technology that is subject to export 
controls under the Arms Export Control Act [22 U.S.C. 
2751 et seq.] or the Export Administration Act of 1979 
[50 U.S.C. App. 2401 et seq.] (as continued in effect 
under the International Emergency Economic Powers 
Act [50 U.S.C. 1701 et seq.]) to comply with those Acts 
and applicable regulations with respect to such goods 
and technology, including the International Traffic in 



Arms Regulations and the Export Administration Reg- 
ulations. Regulations prescribed under this subsection 
shall include a contract clause enforcing such require- 
ment. 

"(b) Training on Export Controls. — The Secretary 
of Defense shall ensure that any contractor under a 
contract with the Department of Defense to provide 
goods or technology that is subject to export controls 
under the Arms Export Control Act or the Export Ad- 
ministration Act of 1979 (as continued in effect under 
the International Emergency Economic Powers Act) is 
made aware of any relevant resources made available 
by the Department of State and the Department of 
Commerce to assist in compliance with the require- 
ment established by subsection (a) and the need for a 
corporate compliance plan and periodic internal audits 
of corporate performance under such plan. 

"(c) Report. — Not later than 180 days after the date 
of the enactment of this Act [Jan. 28, 2008], the Sec- 
retary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port assessing the utility of — 

"(1) requiring defense contractors (or subcontrac- 
tors at any tier) to periodically report on measures 
taken to ensure compliance with the International 
Traffic in Arms Regulations and the Export Adminis- 
tration Regulations; 

"(2) requiring periodic audits of defense contractors 
(or subcontractors at any tier) to ensure compliance 
with all provisions of the International Traffic in 
Arms Regulations and the Export Administration 
Regulations; 

"(3) requiring defense contractors to maintain a 
corporate training plan to disseminate information 
to appropriate contractor personnel regarding the ap- 
plicability of the Arms Export Control Act and the 
Export Administration Act of 1979; and 

"(4) requiring a designated corporate liaison, avail- 
able for training provided by the United States Gov- 
ernment, whose primary responsibility would be con- 
tractor compliance with the Arms Export Control 
Act and the Export Administration Act of 1979. 
"(d) Definitions. — In this section: 

"(1) Export administration regulations. — The 
term 'Export Administration Regulations' means 
those regulations contained in parts 730 through 774 
of title 15, Code of Federal Regulations (or successor 
regulations). 

"(2) International traffic in arms regulations. — 
The term 'International Traffic in Arms Regulations' 
means those regulations contained in parts 120 
through 130 of title 22, Code of Federal Regulations 
(or successor regulations)." 

Quality Control in Procurement of Ship Critical 
Safety Items and Related Services 

Pub. L. 109-364, div. A, title I, §130(a)-(c), Oct. 17, 2006, 
120 Stat. 2110, provided that: 

"(a) Quality Control Policy. — The Secretary of De- 
fense shall prescribe in regulations a quality control 
policy for the procurement of the following: 
"(1) Ship critical safety items. 

"(2) Modifications, repair, and overhaul of ship crit- 
ical safety items. 

"(b) Elements. — The policy required under sub- 
section (a) shall include requirements as follows: 

"(1) That the head of the design control activity for 
ship critical safety items establish processes to iden- 
tify and manage the procurement, modification, re- 
pair, and overhaul of such items. 

"(2) That the head of the contracting activity for a 
ship critical safety item enter into a contract for the 
procurement, modification, repair, or overhaul of 
such item only with a source on a qualified manufac- 
turers list or a source approved by the design control 
activity in accordance with section 2319 of title 10, 
United States Code (as amended by subsection (d)). 

"(3) That the ship critical safety items delivered, 
and the services performed with respect to such 
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items, meet all technical and quality requirements 

specified by the design control activity. 

"(c) Definitions. — In this section, the terms 'ship 
critical safety item' and 'design control activity' have 
the meanings given such terms in subsection (g) of sec- 
tion 2319 of title 10, United States Code (as so amend- 
ed)." 

Pilot Program on Time-Certain Development in 
Acquisition of Major Weapon Systems 

Pub. L. 109-364, div. A, title VIII, §812, Oct. 17, 2006, 
120 Stat. 2317, as amended by Pub. L. 110-417, [div. A], 
title VIII, § 813(d)(3), Oct. 14, 2008, 122 Stat. 4527; Pub. L. 
111-84, div. A, title X, § 1073(c)(5), Oct. 28, 2009, 123 Stat. 
2474, provided that: 

"(a) Pilot Program Authorized. — The Secretary of 
Defense may carry out a pilot program on the use of 
time-certain development in the acquisition of major 
weapon systems. 

"(b) Purpose of Pilot Program. — The purpose of the 
pilot program authorized by subsection (a) is to assess 
the feasibility and advisability of utilizing time-certain 
development in the acquisition of major weapon sys- 
tems in order to deliver new capabilities to the 
warfighter more rapidly through — 
"(1) disciplined decision-making; 
"(2) emphasis on technological maturity; and 
"(3) appropriate trade-offs between — 
"(A) cost and system performance; and 
"(B) program schedule. 
"(c) Inclusion of Systems in Pilot Program. — 

"(1) In general. — The Secretary of Defense may in- 
clude a major weapon system in the pilot program 
only if — 

"(A) the major weapon system meets the criteria 
under paragraph (2) in accordance with that para- 
graph; and 

"(B) the Milestone Decision Authority nominates 
such program to the Secretary of Defense for inclu- 
sion in the program. 

"(2) Criteria. — For purposes of paragraph (1) a 
major weapon system meets the criteria under this 
paragraph only if the Milestone Decision Authority 
determines, in consultation with the service acquisi- 
tion executive for the military department carrying 
out the acquisition program for the system and one 
or more combatant commanders responsible for field- 
ing the system, that — 

"(A) the certification requirements of section 
2366b of title 10, United States Code (as amended by 
section 805 of this Act), have been met, and no 
waivers have been granted from such requirements; 

"(B) a preliminary design has been reviewed using 
systems engineering, and the system, as so de- 
signed, will meet battlefield needs identified by the 
relevant combatant commanders after appropriate 
requirements analysis; 

"(C) a representative model or prototype of the 
system, or key subsystems, has been demonstrated 
in a relevant environment, such as a well-simulated 
operational environment; 

"(D) an independent cost estimate has been con- 
ducted and used as the basis for funding require- 
ments for the acquisition program for the system; 

"(E) the budget of the military department re- 
sponsible for carrying out the acquisition program 
for the system provides the funding necessary to 
execute the product development and production 
plan consistent with the requirements identified 
pursuant to subparagraph (D); 

"(F) an appropriately qualified program manager 
has entered into a performance agreement with the 
Milestone Decision Authority that establishes ex- 
pected parameters for the cost, schedule, and per- 
formance of the acquisition program for the sys- 
tem, consistent with a business case for such acqui- 
sition program; 

"(G-) the service acquisition executive and the 
program manager have developed a strategy to en- 
sure stability in program management until, at a 



minimum, the delivery of the initial operational 
capability under the acquisition program for the 
system has occurred; 

"(H) the service acquisition executive, the rel- 
evant combatant commanders, and the program 
manager have agreed that no additional require- 
ments that would be inconsistent with the agreed- 
upon program schedule will be added during the de- 
velopment phase of the acquisition program for the 
system; and 

"(I) a planned initial operational capability will 
be delivered to the relevant combatant command- 
ers within a defined period of time as prescribed in 
regulations by the Secretary of Defense. 
"(3) Timing of decision. — The decision whether to 
include a major weapon system in the pilot program 
shall be made at the time of milestone approval for 
the acquisition program for the system. 
"(d) Limitation on Number of Weapons Systems in 
Pilot Program. — The number of major weapon systems 
included in the pilot program at any time may not ex- 
ceed six major weapon systems. 

"(e) Limitation on Cost of Weapons Systems in 
Pilot Program. — The Secretary of Defense may in- 
clude a major weapon system in the pilot program only 
if, at the time a major weapon system is proposed for 
inclusion, the total cost for system design and develop- 
ment of the weapon system, as set forth in the cost es- 
timate referred to in subsection (c)(2)(D), does not ex- 
ceed $1,000,000,000 during the period covered by the cur- 
rent future-years defense program. 
"(f) Special Funding Authority. — 

"(1) Authority for reserve account. — Notwith- 
standing any other provision of law, the Secretary of 
Defense may establish a special reserve account uti- 
lizing funds made available for the major weapon sys- 
tems included in the pilot program. 

"(2) Elements. — The special reserve account may 
include — 

"(A) funds made available for any major weapon 
system included in the pilot program to cover ter- 
mination liability; 

"(B) funds made available for any major weapon 
system included in the pilot program for award fees 
that may be earned by contractors; and 

"(C) funds appropriated to the special reserve ac- 
count. 

"(3) Availability of funds. — Funds in the special 
reserve account may be used, in accordance with 
guidance issued by the Secretary for purposes of this 
section, for the following purposes: 

"(A) To cover termination liability for any major 
weapon system included in the pilot program. 

"(B) To pay award fees that are earned by any 
contractor for a major weapon system included in 
the pilot program. 

"(C) To address unforeseen contingencies that 
could prevent a major weapon system included in 
the pilot program from meeting critical schedule or 
performance requirements. 

"(4) Reports on use of funds. — Not later than 30 
days after the use of funds in the special reserve ac- 
count for the purpose specified in paragraph (3)(C), 
the Secretary shall submit to the congressional de- 
fense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] a report on the use of funds in the 
account for such purpose. The report shall set forth 
the purposes for which the funds were used and the 
reasons for the use of the funds for such purposes. 

"(5) Relationship to appropriations. — Nothing in 
this subsection may be construed as extending any 
period of time for which appropriated funds are made 
available. 

"(g) Administration of Pilot Program. — The Sec- 
retary of Defense shall prescribe policies and proce- 
dures on the administration of the pilot program. Such 
policies and procedures shall — 

"(1) provide for the use of program status reports 

based on earned value data to track progress on a 
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major weapon system under the pilot program 
against baseline estimates applicable to such system 
at each systems engineering technical review point; 
and 

"(2) grant authority, to the maximum extent prac- 
ticable, to the program manager for the acquisition 
program for a major weapon system to make key pro- 
gram decisions and trade-offs, subject to manage- 
ment reviews only if cost or schedule deviations ex- 
ceed the baselines for such acquisition program by 10 
percent or more. 

"(h) Removal of Weapons Systems From Pilot Pro- 
gram. — The Secretary of Defense shall remove a major 
weapon system from the pilot program if — 

"(1) the weapon system receives Milestone C ap- 
proval; or 

"(2) the Secretary determines that the weapon sys- 
tem is no longer in substantial compliance with the 
criteria in subsection (c)(2) or is otherwise no longer 
appropriate for inclusion in the pilot program, 
"(i) Expiration op Authority To Include Addi- 
tional Systems in Pilot Program. — 

"(1) Expiration. — A major weapon system may not 
be included in the pilot program after September 30, 
2012. 

"(2) Retention of systems. — A major weapon sys- 
tem included in the pilot program before the date 
specified in paragraph (1) in accordance with the re- 
quirements of this section may remain in the pilot 
program after that date, 
"(j) Annual Report.— 

"(1) In general. — Not later than one year after in- 
cluding the first major weapon system in the pilot 
program, and annually thereafter, the Secretary shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port on the pilot program, and the major weapon sys- 
tems included in the pilot program, during the one- 
year period ending on the date of such report. 

"(2) Elements. — Each report under this subsection 
shall include — 

"(A) a description of progress under the pilot pro- 
gram, and on each major weapon system included 
in the pilot program, during the period covered by 
such report; 

"(B) a description of the use of all funds in the 
special reserve account established under sub- 
section (f); and 

"(C) such other matters as the Secretary consid- 
ers appropriate, 
"(k) Major Weapon System Defined. — In this sec- 
tion, the term 'major weapon system' means a weapon 
system that is treatable as a major system under sec- 
tion 2302(5) of title 10, United States Code." 

[Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(5) to section 813(d)(3) of Pub. L. 110-417, 
set out above, is effective as of Oct. 14, 2008, and as if 
included in Pub. L. 110-417 as enacted.] 

Linking of Award and Incentive Fees to 
Acquisition Outcomes 

Pub. L. 111-84, div. A, title VIII, §823, Oct. 28, 2009, 123 
Stat. 2412, as amended by Pub. L. 111-383, div. A, title 
Vm, §834(a)-(c), Jan. 7, 2011, 124 Stat. 4278, 4279, pro- 
vided that: 

"(a) Authority To Reduce or Deny Award Fees. — 
Not later than 180 days after the date of the enactment 
of this Act [Oct. 28, 2009], the Secretary of Defense shall 
revise the guidance issued pursuant to section 814 of 
the John Warner National Defense Authorization Act 
for Fiscal Year 2007 (Public Law 109-364; 129 [120] Stat. 
2321) [set out below] to ensure that all covered con- 
tracts using award fees — 

"(1) provide for the consideration of any incident 
described in subsection (b) in evaluations of contrac- 
tor performance for the relevant award fee period; 
and 

"(2) authorize the Secretary to reduce or deny 
award fees for the relevant award fee period, or to re- 



cover all or part of award fees previously paid for 
such period, on the basis of the negative impact of 
such incident on contractor performance. 
"(b) Covered Incidents. — An incident referred to in 
subsection (a) is any incident in which the contractor — 

"(1) has been determined, through a criminal, civil, 
or administrative proceeding that results in a dis- 
position listed in subsection (c), in the performance 
of a covered contract to have caused serious bodily 
injury or death to any civilian or military personnel 
of the Government through gross negligence or with 
reckless disregard for the safety of such personnel; or 

"(2) has been determined, through a criminal, civil, 
or administrative proceeding that results in a dis- 
position listed in subsection (c), to be liable for ac- 
tions of a subcontractor of the contractor that caused 
serious bodily injury or death to any civilian or mili- 
tary personnel of the Government, through gross neg- 
ligence or with reckless disregard for the safety of 
such personnel. 

"(c) List of Dispositions in Criminal, Civil, or Ad- 
ministrative Proceedings. — For purposes of subsection 
(b), the dispositions listed in this subsection are as fol- 
lows: 

"(1) In a criminal proceeding, a conviction. 
"(2) In a civil proceeding, a finding of fault and li- 
ability that results in the payment of a monetary 
fine, penalty, reimbursement, restitution, or damages 
of $5,000 or more. 

"(3) In an administrative proceeding, a finding of 
fault and liability that results in — 

"(A) the payment of a monetary fine or penalty of 
$5,000 or more; or 

"(B) the payment of a reimbursement, restitu- 
tion, or damages in excess of $100,000. 
"(4) To the maximum extent practicable and con- 
sistent with applicable laws and regulations, in a 
criminal, civil, or administrative proceeding, a dis- 
position of the matter by consent or compromise 
with an acknowledgment of fault by the person if the 
proceeding could have led to any of the outcomes 
specified in paragraph (1), (2), or (3). 

"(5) In an administrative proceeding, a final deter- 
mination of contractor fault by the Secretary of De- 
fense pursuant to subsection (d). 
"(d) Determinations of Contractor Fault by Sec- 
retary of Defense. — 

"(1) In general. — In any case described by para- 
graph (2), the Secretary of Defense shall — 

"(A) provide for an expeditious independent inves- 
tigation of the causes of the serious bodily injury 
or death alleged to have been caused by the con- 
tractor as described in that paragraph; and 

"(B) make a final determination, pursuant to pro- 
cedures established by the Secretary for purposes of 
this subsection, whether the contractor, in the per- 
formance of a covered contract, caused such serious 
bodily injury or death through gross negligence or 
with reckless disregard for the safety of civilian or 
military personnel of the Government. 
"(2) Covered cases. — A case described in this para- 
graph is any case in which the Secretary has reason 
to believe that — 

"(A) a contractor, in the performance of a covered 
contract, may have caused the serious bodily injury 
or death of any civilian or military personnel of the 
Government; and 

"(B) such contractor is not subject to the juris- 
diction of United States courts. 
"(3) Construction of determination. — A final de- 
termination under this subsection may be used only 
for the purpose of evaluating contractor performance, 
and shall not be determinative of fault for any other 
purpose. 

"(e) Definitions. — In this section: 

"(1) The term 'contractor' means a company award- 
ed a covered contract and a subcontractor at any tier 
under such contract. 

"(2) The term 'covered contract' means a contract 
awarded by the Department of Defense for the pro- 
curement of goods or services. 
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"(3) The term 'serious bodily injury' means a griev- 
ous physical harm that results in a permanent dis- 
ability. 

"(f) Effective Date. — This section shall apply with 
respect to contracts entered into after the date occur- 
ring- 180 days after the date of the enactment of this 
Act [Oct. 28, 2009]." 

[Pub. L. 111-383, div. A, title VIII, § 834(e), Jan. 7, 2011, 
124 Stat. 4279, provided that: "The requirements of sec- 
tion 823 of the National Defense Authorization Act for 
Fiscal Year 2010 [Pub. L. 111-84, set out above], as 
amended by subsections (a) through (c), shall apply 
with respect to the following: 

["(1) Any contract entered into on or after the date 

of the enactment of this Act [Jan. 7, 2011]. 

["(2) Any task order or delivery order issued on or 

after the date of the enactment of this Act under a 

contract entered into before, on, or after that date."] 

Pub. L. 110-329, div. C, title VIII, §8105, Sept. 30, 2008, 
122 Stat. 3644, provided that: "During the current fiscal 
year and hereafter, none of the funds appropriated or 
otherwise available to the Department of Defense may 
be obligated or expended to provide award fees to any 
defense contractor contrary to the provisions of section 
814 of the National Defense Authorization Act, Fiscal 
Year 2007 (Public Law 109-364) [set out below]." 

Pub. L. 109-364, div. A, title VIII, §814, Oct. 17, 2006, 
120 Stat. 2321, provided that: 

"(a) Guidance on Linking of Award and Incentive 
Fees to Acquisition Outcomes. — Not later than 180 
days after the date of the enactment of this Act [Oct. 
17, 2006], the Secretary of Defense shall issue guidance, 
with detailed implementation instructions (including 
definitions), for the Department of Defense on the ap- 
propriate use of award and incentive fees in Depart- 
ment of Defense acquisition programs. 

"(b) Elements. — The guidance under subsection (a) 
shall — 

"(1) ensure that all new contracts using award fees 
link such fees to acquisition outcomes (which shall be 
defined in terms of program cost, schedule, and per- 
formance); 

"(2) establish standards for identifying the appro- 
priate level of officials authorized to approve the use 
of award and incentive fees in new contracts; 

"(3) provide guidance on the circumstances in 
which contractor performance may be judged to be 
'excellent' or 'superior' and the percentage of the 
available award fee which contractors should be paid 
for such performance; 

"(4) establish standards for determining the per- 
centage of the available award fee, if any, which con- 
tractors should be paid for performance that is judged 
to be 'acceptable', 'average', 'expected', 'good', or 
'satisfactory'; 

"(5) ensure that no award fee may be paid for con- 
tractor performance that is judged to be below satis- 
factory performance or performance that does not 
meet the basic requirements of the contract; 

"(6) provide specific direction on the circum- 
stances, if any, in which it may be appropriate to roll 
over award fees that are not earned in one award fee 
period to a subsequent award fee period or periods; 

"(7) ensure consistent use of guidelines and defini- 
tions relating to award and incentive fees across the 
military departments and Defense Agencies; 

"(8) ensure that the Department of Defense — 

"(A) collects relevant data on award and incen- 
tive fees paid to contractors; and 

"(B) has mechanisms in place to evaluate such 

data on a regular basis; 

"(9) include performance measures to evaluate the 
effectiveness of award and incentive fees as a tool for 
improving contractor performance and achieving de- 
sired program outcomes; and 

"(10) provide mechanisms for sharing proven incen- 
tive strategies for the acquisition of different types of 
products and services among contracting and pro- 
gram management officials. 

"(c) Assessment of Independent Evaluation Mech- 
anisms.— 



"(1) IN general.— The Secretary of Defense shall se- 
lect a federally funded research and development cen- 
ter to assess various mechanisms that could be used 
to ensure an independent evaluation of contractor 
performance for the purpose of making determina- 
tions applicable to the judging and payment of award 
fees. 

"(2) Considerations. — The assessment conducted 
pursuant to paragraph (1) shall include consideration 
of the advantages and disadvantages of a system in 
which award fees are — 

"(A) held in a separate fund or funds of the De- 
partment of Defense; and 

"(B) allocated to a specific program only upon a 
determination by an independent board, charged 
with comparing contractor performance across pro- 
grams, that such fees have been earned by the con- 
tractor for such program. 

"(3) Report. — The Secretary shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the assess- 
ment conducted pursuant to paragraph (1) not later 
than one year after the date of the enactment of this 
Act [Oct. 17, 2006]." 

Limitation on Contracts for the Acquisition of 
Certain Services 

Pub. L. 109-364, div. A, title VIII, §832, Oct. 17, 2006, 
120 Stat. 2331, as amended by Pub. L. 110-181, div. A, 
title VIII, §883, Jan. 28, 2008, 122 Stat. 264; Pub. L. 
110-417, [div. A], title X, § 1061(b)(5), Oct. 14, 2008, 122 
Stat. 4613, provided that: 

"(a) Limitation. — Except as provided in subsection 
(b), the Secretary of Defense may not enter into a serv- 
ice contract to acquire a military flight simulator. 

"(b) Waiver. — The Secretary of Defense may waive 
subsection (a) with respect to a contract if the Sec- 
retary — 

"(1) determines that a waiver is in the national in- 
terest; and 

"(2) provides to the congressional defense commit- 
tees [Committees on Armed Services and Appropria- 
tions of the Senate and the House of Representatives] 
an economic analysis as described in subsection (c) at 
least 30 days before the waiver takes effect. 
"(c) Economic Analysis. — The economic analysis pro- 
vided under subsection (b) shall include, at a minimum, 
the following: 

"(1) A clear explanation of the need for the con- 
tract. 

"(2) An examination of at least two alternatives for 
fulfilling the requirements that the contract is meant 
to fulfill, including the following with respect to each 
alternative: 

"(A) A rationale for including the alternative. 
"(B) A cost estimate of the alternative and an 
analysis of the quality of each cost estimate. 

"(C) A discussion of the benefits to be realized 
from the alternative. 

"(D) A best value determination of each alter- 
native and a detailed explanation of the life-cycle 
cost calculations used in the determination. 
"(d) Definitions. — In this section: 

"(1) The term 'military flight simulator' means any 
major system to simulate the form, fit, and function 
of a military aircraft that has no commonly available 
commercial variant. 

"(2) The term 'service contract' means any contract 
entered into by the Department of Defense the prin- 
cipal purpose of which is to furnish services in the 
United States through the use of service employees. 

"(3) The term 'service employees' has the meaning 
provided in section 8(b) of the Service Contract Act of 
1965 ([former] 41 U.S.C. 357(b)) [now 41 U.S.C. 6701(3)]. 
"(e) Effect on Existing Contracts. — The limitation 
in subsection (a) does not apply to any service contract 
of a military department to acquire a military flight 
simulator, or to any renewal or extension of, or follow- 
on contract to, such a contract, if— 
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"(1) the contract was in effect as of October IV, 2006; 

"(2) the number of flight simulators to be acquired 
under the contract (or renewal, extension, or follow- 
on) will not result in the total number of flight sim- 
ulators acquired by the military department con- 
cerned through service contracts to exceed the total 
number of flight simulators to be acquired under all 
service contracts of such department for such simula- 
tors in effect as of October 17, 2006; and 

"(3) in the case of a renewal or extension of, or fol- 
low-on contract to, the contract, the Secretary of the 
military department concerned provides to the con- 
gressional defense committees a written notice of the 
decision to exercise an option to renew or extend the 
contract, or to issue a solicitation for bids or propos- 
als using competitive procedures for a follow-on con- 
tract, and an economic analysis as described in sub- 
section (c) supporting the decision, at least 30 days 
before carrying out such decision." 

Congressional Notification of Cancellation of 
Major Automated Information Systems 

Pub. L. 109-163, div. A, title VIII, §806, Jan. 6, 2006, 119 
Stat. 3373, provided that: 

"(a) Report Required. — The Secretary of Defense 
shall notify the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] not less 
than 60 days before cancelling a major automated in- 
formation system program that has been fielded or ap- 
proved to be fielded, or making a change that will sig- 
nificantly reduce the scope of such a program, of the 
proposed cancellation or change. 

"(b) Content. — Each notification submitted under 
subsection (a) with respect to a proposed cancellation 
or change shall include — 

"(1) the specific justification for the proposed can- 
cellation or change; 

"(2) a description of the impact of the proposed can- 
cellation or change on the ability of the Department 
to achieve the objectives of the program proposed for 
cancellation or change; 

"(3) a description of the steps that the Department 
plans to take to achieve those objectives; and 

"(4) other information relevant to the change in ac- 
quisition strategy. 
"(c) Definitions. — In this section: 

"(1) The term 'major automated information sys- 
tem' has the meaning given that term in Department 
of Defense directive 5000.1. 

"(2) The term 'approved to be fielded' means having 
received Milestone C approval." 

Joint Policy on Contingency Contracting 

Pub. L. 109-163, div. A, title VIII, §817, Jan. 6, 2006, 119 
Stat. 3382, provided that: 
"(a) Joint Policy. — 

"(1) Requirement. — Not later than one year after 
the date of the enactment of this Act [Jan. 6, 2006], 
the Secretary of Defense, in consultation with the 
Chairman of the Joint Chiefs of Staff, shall develop a 
joint policy for contingency contracting during com- 
bat operations and post-conflict operations. 

"(2) Matters covered. — The joint policy for con- 
tingency contracting required by paragraph (1) shall, 
at a minimum, provide for — 

"(A) the designation of a senior commissioned of- 
ficer in each military department with the respon- 
sibility for administering the policy; 

"(B) the assignment of a senior commissioned of- 
ficer with appropriate acquisition experience and 
qualifications to act as head of contingency con- 
tracting during combat operations, post-conflict 
operations, and contingency operations, who shall 
report directly to the commander of the combatant 
command in whose area of responsibility the oper- 
ations occur; 

"(C) an organizational approach to contingency 
contracting that is designed to ensure that each 



military department is prepared to conduct contin- 
gency contracting during combat operations and 
post-conflict operations; 

"(D) a requirement to provide training (including 
training under a program to be created by the De- 
fense Acquisition University) to contingency con- 
tracting personnel in — 

"(i) the use of law, regulations, policies, and di- 
rectives related to contingency contracting oper- 
ations; 

"(ii) the appropriate use of rapid acquisition 
methods, including the use of exceptions to com- 
petition requirements under section 2304 of title 
10, United States Code, sealed bidding, letter con- 
tracts, indefinite delivery indefinite quantity 
task orders, set asides under section 8(a) of the 
Small Business Act (15 U.S.C. 637(a)), undefini- 
tized contract actions, and other tools available 
to expedite the delivery of goods and services dur- 
ing combat operations or post-conflict oper- 
ations; 

"(iii) the appropriate use of rapid acquisition 
authority, commanders' emergency response pro- 
gram funds, and other tools unique to contin- 
gency contracting; and 

"(iv) instruction on the necessity for the 
prompt transition from the use of rapid acquisi- 
tion authority to the use of full and open com- 
petition and other methods of contracting that 
maximize transparency in the acquisition proc- 
ess; 

"(E) appropriate steps to ensure that training is 
maintained for such personnel even when they are 
not deployed in a contingency operation; and 

"(F) such steps as may be needed to ensure 
jointness and cross-service coordination in the area 
of contingency contracting. 
"(b) Reports.— 
"(1) Interim report. — 

"(A) Requirement. — Not later than 270 days after 
the date of the enactment of this Act [Jan. 6, 2006], 
the Secretary of Defense shall submit to the Com- 
mittees on Armed Services of the Senate and the 
House of Representatives an interim report on con- 
tingency contracting. 

"(B) Matters covered. — The report shall include 
discussions of the following: 

"(i) Progress in the development of the joint 
policy under subsection (a). 

"(ii) The ability of the Armed Forces to support 
contingency contracting. 

"(iii) The ability of commanders of combatant 
commands to request contingency contracting 
support and the ability of the military depart- 
ments and the acquisition support agencies to re- 
spond to such requests and provide such support, 
including the availability of rapid acquisition 
personnel for such support. 

"(iv) The ability of the current civilian and 
military acquisition workforce to deploy to com- 
bat theaters of operations and to conduct con- 
tracting activities during combat and during 
post-conflict, reconstruction, or other contin- 
gency operations. 

"(v) The effect of different periods of deploy- 
ment on continuity in the acquisition process. 
"(2) Final report. — Not later than 18 months after 
the date of the enactment of this Act [Jan. 6, 2006], 
the Secretary of Defense shall submit to the commit- 
tees listed in paragraph (1)(A) a final report on con- 
tingency contracting, containing a discussion of the 
implementation of the joint policy developed under 
subsection (a), including updated discussions of the 
matters covered in the interim report. 
"(c) Definitions. — In this section: 

"(1) Contingency contracting personnel. — The 
term 'contingency contracting personnel' means 
members of the Armed Forces and civilian employees 
of the Department of Defense who are members of the 
defense acquisition workforce and, as part of their 
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duties, are assigned to provide support to contin- 
gency operations (whether deployed or not). 

"(2) Contingency contracting. — The term 'contin- 
gency contracting' means all stages of the process of 
acquiring property or services by the Department of 
Defense during a contingency operation. 

"(3) Contingency operation. — The term 'contin- 
gency operation' has the meaning provided in section 
101(13) of title 10, United States Code. 

"(4) Acquisition support agencies. — The term 'ac- 
quisition support agencies' means Defense Agencies 
and Department of Defense Field Activities that 
carry out and provide support for acquisition-related 
activities." 

Prohibition on Procurements From Communist 
Chinese Military Companies 

Pub. L. 109-163, div. A, title XII, §1211, Jan. 6, 2006, 119 
Stat. 3461, as amended by Pub. L. 112-81, div. A, title 
XII, § 1243(a), (b), Dec. 31, 2011, 125 Stat. 1645, provided 
that: 

"(a) Prohibition. — The Secretary of Defense may not 
procure goods or services described in subsection (b), 
through a contract or any subcontract (at any tier) 
under a contract, from any Communist Chinese mili- 
tary company. 

"(b) Goods and Services Covered.— For purposes of 
subsection (a), the goods and services described in this 
subsection are goods and services on the munitions list 
of the International Trafficking in Arms Regulations, 
other than goods or services procured — 

"(1) in connection with a visit by a vessel or an air- 
craft of the United States Armed Forces to the Peo- 
ple's Republic of China; 

"(2) for testing purposes; or 
"(3) for purposes of gathering intelligence. 
"(c) Waiver Authorized. — The Secretary of Defense 
may waive the prohibition in subsection (a) if the Sec- 
retary determines that such a waiver is necessary for 
national security purposes and the Secretary submits 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] a report described in 
subsection (d) not less than 15 days before issuing the 
waiver under this subsection. 

"(d) Report. — The report referred to in subsection (c) 
is a report that identifies the specific reasons for the 
waiver issued under subsection (c) and includes recom- 
mendations as to what actions may be taken to develop 
alternative sourcing capabilities in the future. 
"(e) Definitions. — In this section: 

"(1) The term 'Communist Chinese military com- 
pany' has the meaning provided that term by section 
1237(b)(4) of the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999 [Pub. L. 
105-261] (50 U.S.C. 1701 note). 

"(2) The term 'munitions list of the International 
Trafficking in Arms Regulations' means the United 
States Munitions List contained in part 121 of sub- 
chapter M of title 22 of the Code of Federal Regula- 
tions." 

[Pub. L. 112-81, div. A, title XII, § 1243(c), Dec. 31, 2011, 
125 Stat. 1646, provided that: "The amendments made 
by this section [amending section 1211 of Pub. L. 
109-163, set out above] take effect on the date of the en- 
actment of this Act [Dec. 31, 2011] and apply with re- 
spect to contracts and subcontracts of the Department 
of Defense entered into on or after the date of the en- 
actment of this Act."] 

Development op Deployable Systems To Include 
Consideration op Force Protection in Asymmet- 
ric Threat Environments 

Pub. L. 108-375, div. A, title I, §141, Oct. 28, 2004, 118 
Stat. 1829, provided that: 

"(a) Requirement for Systems Development. — The 
Secretary of Defense shall require that the Department 
of Defense regulations, directives, and guidance govern- 
ing the acquisition of covered systems be revised to re- 
quire that — 



"(1) an assessment of warfighter survivability and 
of system suitability against asymmetric threats 
shall be performed as part of the development of sys- 
tem requirements for any such system; and 

"(2) requirements for key performance parameters 
for force protection and survivability shall be in- 
cluded as part of the documentation of system re- 
quirements for any such system. 

"(b) Covered Systems. — In this section, the term 
'covered system' means any of the following systems 
that is expected to be deployed in an asymmetric 
threat environment: 

"(1) Any manned system. 

"(2) Any equipment intended to enhance personnel 
survivability. 

"(c) Inapplicability of Development Requirement 
to Systems Already Through Development. — The re- 
visions pursuant subsection (a) to Department of De- 
fense regulations, directives, and guidance shall not 
apply to a system that entered low-rate initial produc- 
tion before the date of the enactment of this Act [Oct. 
28, 2004]. 

"(d) Deadline for Policy Revisions. — The revisions 
required by subsection (a) to Department of Defense 
regulations, directives, and guidance shall be made not 
later than 120 days after the date of the enactment of 
this Act [Oct. 28, 2004]." 

Internal Controls for Department of Defense 
Procurements Through GSA Client Support Cen- 
ters 

Pub. L. 108-375, div. A, title VIII, §802, Oct. 28, 2004, 
118 Stat. 2004, as amended by Pub. L. 109-313, § 2(c)(2), 
Oct. 6, 2006, 120 Stat. 1735, provided that: 

"(a) Initial Inspector General Review and Deter- 
mination. — (1) Not later than March 15, 2005, the Inspec- 
tor General of the Department of Defense and the In- 
spector General of the General Services Administration 
shall jointly — 
"(A) review — 

"(i) the policies, procedures, and internal controls 
of each GSA Client Support Center; and 

"(ii) the administration of those policies, proce- 
dures, and internal controls; and 
"(B) for each such Center, determine in writing 
whether — 

"(i) the Center is compliant with defense procure- 
ment requirements; 

"(ii) the Center is not compliant with defense pro- 
curement requirements, but the Center made sig- 
nificant progress during 2004 toward becoming com- 
pliant with defense procurement requirements; or 

"(iii) neither of the conclusions stated in clauses 
(i) and (ii) is correct. 
"(2) If the Inspectors General determine under para- 
graph (1) that the conclusion stated in clause (ii) or 
(iii) of subparagraph (B) of such paragraph is correct in 
the case of a GSA Client Support Center, those Inspec- 
tors General shall, not later than March 15, 2006, joint- 

ly- 

"(A) conduct a second review regarding that GSA 
Client Support Center as described in paragraph 
(1)(A); and 

"(B) determine in writing whether that GSA Client 
Support Center is or is not compliant with defense 
procurement requirements. 

"(b) Compliance With Defense Procurement Re- 
quirements. — For the purposes of this section, a GSA 
Client Support Center is compliant with defense pro- 
curement requirements if the GSA Client Support Cen- 
ter's policies, procedures, and internal controls, and 
the manner in which they are administered, are ade- 
quate to ensure compliance of that Center with the re- 
quirements of laws and regulations that apply to pro- 
curements of property and services made directly by 
the Department of Defense. 

"(c) Limitations on Procurements Through GSA 
Client Support Centers. — (1) After March 15, 2005, and 
before March 16, 2006, no official of the Department of 
Defense may, except as provided in subsection (d) or 
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(e), order, purchase, or otherwise procure property or 
services in an amount in excess of $100,000 through any 
GSA Client Support Center for which a determination 
described in paragraph (l)(B)(iii) of subsection (a) has 
been made under that subsection. 

"(2) After March 15, 2006, no official of the Depart- 
ment of Defense may, except as provided in subsection 
(d) or (e), order, purchase, or otherwise procure prop- 
erty or services in an amount in excess of $100,000 
through any G-SA Client Support Center that has not 
been determined under this section as being compliant 
with defense procurement requirements. 

"(d) Exception From Applicability of Limita- 
tions. — (1) No limitation applies under subsection (c) 
with respect to the procurement of property and serv- 
ices from a particular GSA Client Support Center dur- 
ing any period that there is in effect a determination 
of the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, made in writing, that It is 
necessary In the interest of the Department of Defense 
to continue to procure property and services through 
that GSA Client Support Center. 

"(2) A written determination with respect to a GSA 
Client Support Center under paragraph (1) is in effect 
for the period, not in excess of one year, that the Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics shall specify in the written determination. 
The Under Secretary may extend from time to time, for 
up to one year at a time, the period for which the writ- 
ten determination remains in effect. 

"(e) Termination of Applicability of Limitations. — 
Subsection (c) shall cease to apply to a GSA Client 
Support Center on the date on which the Inspector 
General of the Department of Defense and the Inspector 
General of the General Services Administration jointly 
determine that such Center is compliant with defense 
procurement requirements and notify the Secretary of 
Defense of that determination. 

"(f) GSA Client Support Center Defined. — In this 
section, the term 'GSA Client Support Center' means a 
Client Support Center of the Federal Acquisition Serv- 
ice of the General Services Administration." 

Quality Control in Procurement of Aviation 
Critical Safety Items and Related Services 

Pub. L. 108-136, div. A, title VIII, §802(a)-(c), Nov. 24, 
2003, 117 Stat. 1540, provided that: 

"(a) Quality Control Policy. — The Secretary of De- 
fense shall prescribe in regulations a quality control 
policy for the procurement of aviation critical safety 
items and the procurement of modifications, repair, 
and overhaul of such Items. 

"(b) Content of Regulations. — The policy set forth 
in the regulations shall include the following require- 
ments: 

"(1) That the head of the design control activity for 
aviation critical safety items establish processes to 
identify and manage the procurement, modification, 
repair, and overhaul of aviation critical safety Items. 

"(2) That the head of the contracting activity for 
an aviation critical safety item enter into a contract 
for the procurement, modification, repair, or over- 
haul of such Item only with a source approved by the 
design control activity in accordance with section 
2319 of title 10, United States Code. 

"(3) That the aviation critical safety items deliv- 
ered, and the services performed with respect to avia- 
tion critical safety items, meet all technical and 
quality requirements specified by the design control 
activity. 

"(c) Definitions. — In this section, the terms 'aviation 
critical safety item' and 'design control activity' have 
the meanings given such terms in section 2319(g) of 
title 10, United States Code, as amended by subsection 
(d)." 

Competitive Award of Contracts for 
Reconstruction Activities in Iraq 

Pub. L. 108-136, dlv. A, title VIII, § 805(a), Nov. 24, 2003, 
117 Stat. 1542, provided that: "The Department of De- 



fense shall fully comply with chapter 137 of title 10, 
United States Code, and other applicable procurement 
laws and regulations for any contract awarded for re- 
construction activities in Iraq, and shall conduct a full 
and open competition for performing work needed for 
the reconstruction of the Iraqi oil Industry." 

Demonstration Project for Contractors 
Employing Persons With Disabilities 

Pub. L. 108-136, div. A, title VIII, §853, Nov. 24, 2003, 
117 Stat. 1557, as amended by Pub. L. 108-199, div. H, 
§110, Jan. 23, 2004, 118 Stat. 438, provided that: 

"(a) Authority. — The Secretary of Defense may carry 
out a demonstration project by entering into one or 
more contracts with an eligible contractor for the pur- 
pose of providing defense contracting opportunities for 
severely disabled individuals. 

"(b) Evaluation Factor. — In evaluating an offer for 
a contract under the demonstration program, the per- 
centage of the total workforce of the offeror consisting 
of severely disabled individuals employed by the offeror 
shall be one of the evaluation factors. 

"(c) Credit Toward Certain Small Business Con- 
tracting Goals. — Department of Defense contracts en- 
tered into with eligible contractors under the dem- 
onstration project under this section, and subcontracts 
entered into with eligible contractors under such con- 
tracts, shall be credited toward the attainment of goals 
established under section 2323 of title 10, United States 
Code, and section 15(g)(1) of the Small Business Act (15 
U.S.C. 644(g)(1)) regarding the extent of the participa- 
tion of disadvantaged small business concerns in con- 
tracts of the Department of Defense and subcontracts 
under such contracts. 
"(d) Definitions. — In this section: 

"(1) Eligible contractor. — The term 'eligible con- 
tractor' means a business entity operated on a for- 
profit or nonprofit basis that — 

"(A) employs severely disabled individuals at a 
rate that averages not less than 33 percent of its 
total workforce over a period prescribed by the Sec- 
retary; 

"(B) pays not less than the minimum wage pre- 
scribed pursuant to section 6 of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 206) to the employ- 
ees who are severely disabled individuals; and 

"(C) provides for its employees health insurance 
and a retirement plan comparable to those provided 
for employees by business entities of similar size in 
its industrial sector or geographic region. 
"(2) Severely disabled individual. — The term 'se- 
verely disabled individual' means an individual with 
a disability (as defined in section 3 of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12102)) who has 
a severe physical or mental impairment that seri- 
ously limits one or more functional capacities." 

Procurement of Defense Biomedical 
Countermeasures 

Pub. L. 108-136, div. A, title XVI, §1602, Nov. 24, 2003, 
117 Stat. 1682, as amended by Pub. L. 110-181, div. A, 
title X, § 1063(g)(3), Jan. 28, 2008, 122 Stat. 324, provided 
that: 

"(a) Determination of Material Threats. — (1) The 
Secretary of Defense (in this section referred to as the 
'Secretary') shall on an ongoing basis — 

"(A) assess current and emerging threats of use of 

biological, chemical, radiological, and nuclear 

agents; and 

"(B) identify, on the basis of such assessment, those 
agents that present a material risk of use against the 
Armed Forces. 

"(2) The Secretary shall on an ongoing basis — 

"(A) assess the potential consequences to the 
health of members of the Armed Forces of use against 
the Armed Forces of the agents identified under para- 
graph (1)(B); and 

"(B) identify, on the basis of such assessment, those 
agents for which countermeasures are necessary to 
protect the health of members of the Armed Forces. 
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"(b) Assessment op Availability and Appropriate- 
ness of Countermeasures. — The Secretary shall on an 
ongoing basis assess the availability and appropriate- 
ness of specific countermeasures to address specific 
threats identified under subsection (a). 

"(c) Secretary's Determination of Counter- 
measures Appropriate for Procurement. — (1) The 
Secretary, in accordance with paragraph (2), shall on 
an ongoing basis identify specific countermeasures that 
the Secretary determines to be appropriate for procure- 
ment for the Department of Defense stockpile of bio- 
medical countermeasures. 

"(2) The Secretary may not identify a specific coun- 
termeasure under paragraph (1) unless the Secretary 
determines that — 

"(A) the countermeasure is a qualified counter- 
measure; and 

"(B) it is reasonable to expect that producing and 
delivering, within 5 years, the quantity of that coun- 
termeasure required to meet the needs of the Depart- 
ment (as determined by the Secretary) is feasible. 
"(d) Interagency Cooperation. — (1) Activities of the 
Secretary under this section shall be carried out in reg- 
ular, structured, and close consultation and coordina- 
tion with the Secretaries of Homeland Security and 
Health and Human Services, including the activities 
described in subsections (a), (b), and (c) and those ac- 
tivities with respect to interagency agreements de- 
scribed in paragraph (2). 

"(2) The Secretary may enter into an interagency 
agreement with the Secretaries of Homeland Security 
and Health and Human Services to provide for acquisi- 
tion by the Secretary of Defense for use by the Armed 
Forces of biomedical countermeasures procured for the 
Strategic National Stockpile by the Secretary of 
Health and Human Services. The Secretary may trans- 
fer such funds to the Secretary of Health and Human 
Services as are necessary to carry out such agreements 
(including administrative costs of the Secretary of 
Health and Human Services), and the Secretary of 
Health and Human Services may expend any such 
transferred funds to procure such countermeasures for 
use by the Armed Forces, or to replenish the stockpile. 
The Secretaries are authorized to establish such terms 
and conditions for such agreements as the Secretaries 
determine to be in the public interest. The transfer au- 
thority provided under this paragraph is in addition to 
any other transfer authority available to the Sec- 
retary. 

"(e) Definitions. — In this section: 

"(1) The term 'qualified countermeasure' means a 
biomedical countermeasure — 

"(A) that is approved under section 505(a) of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
355) or licensed under section 351 of the Public 
Health Service Act (42 U.S.C. 262), or that is ap- 
proved under section 515 or cleared under section 
510(k) of the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 360e and 360) for use as such a counter- 
measure to a biological, chemical, radiological, or 
nuclear agent identified as a material threat under 
subsection (a); or 

"(B) with respect to which the Secretary of 
Health and Human Services makes a determination 
that sufficient and satisfactory clinical experience 
or research data (including data, if available, from 
preclinical and clinical trials) exists to support a 
reasonable conclusion that the product will qualify 
for such approval or licensing for use as such a 
countermeasure. 

"(2) The term 'biomedical countermeasure' means a 
drug (as defined in section 201(g)(1) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 321(g)(1))), 
device (as defined in section 201(h) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 321(h))), or 
biological product (as defined in section 351(i) of the 
Public Health Service Act (42 U.S.C. 262(D)) that is— 
"(A) used to treat, identify, or prevent harm from 

any biological, chemical, radiological, or nuclear 

agent that may cause a military health emergency 

affecting the Armed Forces; or 



"(B) used to treat, identify, or prevent harm from 
a condition that may result in adverse health con- 
sequences or death and may be caused by admin- 
istering a drug or biological product that is used as 
described in subparagraph (A). 

"(3) The term 'Strategic National Stockpile' means 
the stockpile established under section 121(a) of the 
Public Health Security and Bioterrorism Prepared- 
ness and Response Act of 2002 (42 U.S.C. 300hh-12(a)). 
"(f) Funding. — Of the amount authorized to be appro- 
priated for the Department of Defense and available 
within the transfer authority established under section 
1001 of this Act [117 Stat. 1582] for fiscal year 2004 and 
for each fiscal year thereafter, such sums are author- 
ized as may be necessary for the costs incurred by the 
Secretary in the procurement of countermeasures 
under this section." 

Encouragement of Small Businesses and Nontradi- 
tional Defense Contractors To Submit Propos- 
als Potentially Beneficial for Combating Ter- 
rorism 

Pub. L. 107-314, div. A, title II, §244, Dec. 2, 2002, 116 
Stat. 2498, provided that during fiscal years 2003, 2004, 
and 2005, the Secretary of Defense, acting through the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, was to carry out a program of 
outreach to small businesses and nontraditional de- 
fense contractors with the purpose of providing a proc- 
ess for reviewing and evaluating research activities of, 
and new technologies being developed by, small busi- 
nesses and nontraditional defense contractors that had 
the potential for meeting a defense requirement or 
technology development goal of the Department of De- 
fense that related to the mission of the Department of 
Defense to combat terrorism. 

Procurement of Environmentally Preferable 
Procurement Items 

Pub. L. 107-314, div. A, title III, §314, Dec. 2, 2002, 116 
Stat. 2508, as amended by Pub. L. 109-163, div. A, title 
X, § 1056(e)(1), Jan. 6, 2006, 119 Stat. 3440, provided that: 

"(a) Tracking System. — The Secretary of Defense 
shall develop and implement an effective and efficient 
tracking system to identify the extent to which the De- 
fense Logistics Agency procures environmentally pref- 
erable procurement items or procurement items made 
with recovered material. The system shall provide for 
the separate tracking, to the maximum extent prac- 
ticable, of the procurement of each category of pro- 
curement items that, as of the date of the enactment 
of this Act [Dec. 2, 2002], has been determined to be en- 
vironmentally preferable or made with recovered mate- 
rial. 

"(b) Assessment of Training and Education. — The 
Secretary of Defense shall assess the need to establish 
a program, or enhance existing programs, for training 
and educating Department of Defense procurement offi- 
cials to ensure that they are aware of any Department 
requirements, preferences, or goals for the procurement 
of environmentally preferable procurement items or 
procurement items made with recovered material. 

"(c) Reporting Requirement. — Not later than March 
1, 2004, and each March 1 thereafter through 2007, the 
Secretary of Defense shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a re- 
port detailing the results obtained from the tracking 
system developed under subsection (a). 

"(d) Relation to Other Laws. — Nothing in this sec- 
tion shall be construed to alter the requirements of the 
Solid Waste Disposal Act (42 U.S.C. 6901 et seq.). 
"(e) Definitions. — In this section: 

"(1) The term 'environmentally preferable', in the 
case of a procurement item, means that the item has 
a lesser or reduced effect on human health and the 
environment when compared with competing prod- 
ucts that serve the same purpose. The comparison 
may consider raw materials acquisition, production, 
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manufacturing-, packaging, distribution, reuse, oper- 
ation, maintenance, or disposal of the product. 

"(2) The terms 'procurement item' and 'recovered 
material' have the meanings given such terms in sec- 
tion 1004 of the Solid Waste Disposal Act (42 U.S.C. 
6903)." 

Policy Regarding Acquisition of Information As- 
surance and Information Assurance-Enabled In- 
formation Technology Products 

Pub. L. 107-314, div. A, title III, §352, Dec. 2, 2002, 116 
Stat. 2518, provided that: 

"(a) Establishment of Policy. — The Secretary of De- 
fense shall establish a policy to limit the acquisition of 
information assurance and information assurance-en- 
abled information technology products to those prod- 
ucts that have been evaluated and validated in accord- 
ance with appropriate criteria, schemes, or programs. 

"(b) Waiver. — As part of the policy, the Secretary of 
Defense shall authorize specified officials of the De- 
partment of Defense to waive the limitations of the 
policy upon a determination in writing that applica- 
tion of the limitations to the acquisition of a particu- 
lar information assurance or information assurance-en- 
abled information technology product would not be in 
the national security interest of the United States. 

"(c) Implementation. — The Secretary of Defense 
shall ensure that the policy is uniformly implemented 
throughout the Department of Defense." 

Logistics Support and Services for Weapon 
Systems Contractors 

Pub. L. 107-314, div. A, title III, §365, Dec. 2, 2002, 116 
Stat. 2520, as amended by Pub. L. 109-163, div. A, title 
III, §331, Jan. 6, 2006, 119 Stat. 3195, authorized the Sec- 
retary of Defense to make certain logistics support and 
services available to weapon systems contractors and 
provided for the expiration of such authority on Sept. 
30, 2010. 

Improvement of Software Acquisition Processes 

Pub. L. 107-314, div. A, title VIII, §804, Dec. 2, 2002, 116 
Stat. 2604, provided that: 

"(a) Establishment of Programs. — (1) The Secretary 
of each military department shall establish a program 
to improve the software acquisition processes of that 
military department. 

"(2) The head of each Defense Agency that manages 
a major defense acquisition program with a substantial 
software component shall establish a program to im- 
prove the software acquisition processes of that De- 
fense Agency. 

"(3) The programs required by this subsection shall 
be established not later than 120 days after the date of 
the enactment of this Act [Dec. 2, 2002]. 

"(b) Program Requirements. — A program to improve 
software acquisition processes under this section shall, 
at a minimum, include the following: 

"(1) A documented process for software acquisition 
planning, requirements development and manage- 
ment, project management and oversight, and risk 
management. 

"(2) Efforts to develop appropriate metrics for per- 
formance measurement and continual process im- 
provement. 

"(3) A process to ensure that key program person- 
nel have an appropriate level of experience or train- 
ing in software acquisition. 

"(4) A process to ensure that each military depart- 
ment and Defense Agency implements and adheres to 
established processes and requirements relating to 
the acquisition of software. 

"(c) Department of Defense Guidance. — The Assist- 
ant Secretary of Defense for Command, Control, Com- 
munications, and Intelligence, in consultation with the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, shall — 

"(1) prescribe uniformly applicable guidance for the 

administration of all of the programs established 



under subsection (a) and take such actions as are nec- 
essary to ensure that the military departments and 
Defense Agencies comply with the guidance; and 

"(2) assist the Secretaries of the military depart- 
ments and the heads of the Defense Agencies to carry 
out such programs effectively by — 

"(A) ensuring that the criteria applicable to the 
selection of sources provides added emphasis on 
past performance of potential sources, as well as on 
the maturity of the software products offered by 
the potential sources; and 

"(B) identifying, and serving as a clearinghouse 
for information regarding, best practices in soft- 
ware development and acquisition in both the pub- 
lic and private sectors. 
"(d) Definitions. — In this section: 

"(1) The term 'Defense Agency' has the meaning 
given the term in section 101(a)(ll) of title 10, United 
States Code. 

"(2) The term 'major defense acquisition program' 
has the meaning given such term in section 
139(a)(2)(B) of title 10, United States Code." 

Rapid Acquisition and Deployment Procedures 

Pub. L. 107-314, div. A, title VIII, §806, Dec. 2, 2002, 116 
Stat. 2607, as amended by Pub. L. 108-136, div. A, title 
VIII, §845, Nov. 24, 2003, 117 Stat. 1553; Pub. L. 108-375, 
div. A, title VIII, §811, Oct. 28, 2004, 118 Stat. 2012; Pub. 
L. 109-364, div. A, title X, § 1071(h), Oct. 17, 2006, 120 
Stat. 2403; Pub. L. 111-383, div. A, title VIII, §803, Jan. 
7, 2011, 124 Stat. 4255; Pub. L. 112-81, div. A, title VIII, 
§ 845(a), (b), Dec. 31, 2011, 125 Stat. 1515, provided that: 

"(a) Requirement To Establish Procedures. — Not 
later than 180 days after the date of the enactment of 
this Act [Dec. 2, 2002], the Secretary of Defense shall 
prescribe procedures for the rapid acquisition and de- 
ployment of supplies and associated support services 
that are — 

"(1)(A) currently under development by the Depart- 
ment of Defense or available from the commercial 
sector; or 

"(B) require only minor modifications to supplies 
described in subparagraph (A); 

"(2) urgently needed to react to an enemy threat or 
to respond to significant and urgent safety situa- 
tions. 

"(b) Issues To Be Addressed.— The procedures pre- 
scribed under subsection (a) shall include the following: 
"(1) A process for streamlined communications be- 
tween the Chairman of the Joint Chiefs of Staff, the 
acquisition community, and the research and devel- 
opment community, including — 

"(A) a process for the commanders of the combat- 
ant commands and the Joint Chiefs of Staff to com- 
municate their needs to the acquisition community 
and the research and development community; and 
"(B) a process for the acquisition community and 
the research and development community to pro- 
pose supplies and associated support services that 
meet the needs communicated by the combatant 
commands and the Joint Chiefs of Staff. 
"(2) Procedures for demonstrating, rapidly acquir- 
ing, and deploying supplies and associated support 
services proposed pursuant to paragraph (1)(B), in- 
cluding — 

"(A) a process for demonstrating performance and 
evaluating for current operational purposes the ex- 
isting capability of the supplies and associated sup- 
port services; 

"(B) a process for developing an acquisition and 
funding strategy for the deployment of the supplies 
and associated support services; and 

"(C) a process for making deployment and utiliza- 
tion determinations based on information obtained 
pursuant to subparagraphs (A) and (B). 
"(c) Response to Combat Emergencies. — (1) In the 
case of any supplies and associated support services 
that, as determined in writing by the Secretary of De- 
fense without delegation, are urgently needed to elimi- 
nate a deficiency that has resulted in combat casual- 



Page 1195 



TITLE 10— ARMED FORCES 



§2302 



ties, or is likely to result in combat casualties, the 
Secretary shall use the procedures developed under this 
section in order to accomplish the rapid acquisition 
and deployment of the needed supplies and associated 
support services. 

"(2)(A) Whenever the Secretary makes a determina- 
tion under paragraph (1) that certain supplies and asso- 
ciated support services are urgently needed to elimi- 
nate a deficiency that has resulted in combat casual- 
ties, or is likely to result in combat casualties, the 
Secretary shall designate a senior official of the De- 
partment of Defense to ensure that the needed supplies 
and associated support services are acquired and de- 
ployed as quickly as possible, with a goal of awarding 
a contract for the acquisition of the supplies and asso- 
ciated support services within 15 days. 

"(B) Upon designation of a senior official under sub- 
paragraph (A), the Secretary shall authorize that offi- 
cial to waive any provision of law, policy, directive, or 
regulation described in subsection (d) that such official 
determines in writing would unnecessarily impede the 
rapid acquisition and deployment of the needed sup- 
plies and associated support services. In a case in which 
the needed supplies and associated support services 
cannot be acquired without an extensive delay, the sen- 
ior official shall require that an interim solution be im- 
plemented and deployed using the procedures developed 
under this section to minimize the deficiency and com- 
bat casualties. 

"(3) In any fiscal year in which the Secretary makes 
a determination described in paragraph (1), the Sec- 
retary may use any funds available to the Department 
of Defense for that fiscal year for acquisitions of sup- 
plies and associated support services under this section 
if the determination includes a written finding that the 
use of such funds is necessary to address the combat ca- 
pability deficiency in a timely manner. The authority 
of this section may not be used to acquire supplies and 
associated support services in an amount aggregating 
more than $200,000,000 during any such fiscal year. 

"(4) The Secretary of Defense shall, in consultation 
with the Director of the Office of Management and 
Budget, notify the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] within 15 
days after each determination made under paragraph 
(1). For each such determination, the notice under the 
preceding sentence shall identify — 

"(A) the supplies and associated support services to 

be acquired; 

"(B) the amount anticipated to be expended for the 
acquisition; and 

"(C) the source of funds for the acquisition. 
"(5) Any acquisition initiated under this subsection 
shall transition to the normal acquisition system not 
later than two years after the date on which the Sec- 
retary makes the determination described in paragraph 
(1) with respect to the supplies and associated support 
services concerned. 

"(d) Waiver of Certain Statutes and Regula- 
tions. — (1) Upon a determination described in sub- 
section (c)(1), the senior official designated in accord- 
ance with subsection (c)(2) with respect to that des- 
ignation is authorized to waive any provision of law, 
policy, directive or regulation addressing — 

"(A) the establishment of the requirement for the 
supplies and associated support services; 

"(B) the research, development, test, and evalua- 
tion of the supplies and associated support services; 
or 

"(C) the solicitation and selection of sources, and 
the award of the contract, for procurement of the 
supplies and associated support services. 
"(2) Nothing in this subsection authorizes the waiver 
of— 

"(A) the requirements of this section or the regula- 
tions implementing this section; or 

"(B) any provision of law imposing civil or criminal 
penalties. 

"(e) Testing Requirement. — (1) The process for dem- 
onstrating performance and evaluating for current 



operational purposes the existing capability of the sup- 
plies and associated support services prescribed under 
subsection (b)(2)(A) shall include — 

"(A) an operational assessment in accordance with 
procedures prescribed by the Director of Operational 
Test and Evaluation; and 

"(B) a requirement to provide information about 
any deficiency of the supplies and associated support 
services in meeting the original requirements for the 
supplies and associated support services (as stated in 
a statement of the urgent operational need or similar 
document) to the deployment decisionmaking au- 
thority. 

"(2) The process may not include a requirement for 
any deficiency of supplies and associated support serv- 
ices to be the determining factor in deciding whether 
to deploy the supplies and associated support services. 

"(3) If supplies and associated support services are de- 
ployed under the rapid acquisition and deployment pro- 
cedures prescribed pursuant to this section, or under 
any other authority, before the completion of oper- 
ational test and evaluation of the supplies and associ- 
ated support services, the Director of Operational Test 
and Evaluation shall have access to operational records 
and data relevant to such supplies and associated sup- 
port services in accordance with section 139(e)(3) of 
title 10, United States Code, for the purpose of complet- 
ing operational test and evaluation of the supplies and 
associated support services. The access to the oper- 
ational records and data shall be provided in a time and 
manner determined by the Secretary of Defense con- 
sistent with requirements of operational security and 
other relevant operational requirements. 

"(f) Limitation. — In the case of supplies that are part 
of a major system for which a low-rate initial produc- 
tion quantity determination has been made pursuant to 
section 2400 of title 10, United States Code, the quan- 
tity of such supplies acquired using the procedures pre- 
scribed pursuant to this section may not exceed an 
amount consistent with complying with limitations on 
the quantity of articles approved for low-rate initial 
production for such system. Any such supplies shall be 
included in any relevant calculation of quantities for 
low-rate initial production for the system concerned. 

"(g) Associated Support Services Defined. — In this 
section, the term 'associated support services' means 
training, operation, maintenance, and support services 
needed in connection with the deployment of supplies 
to be acquired pursuant to the authority of this sec- 
tion. The term does not include functions that are in- 
herently governmental or otherwise exempted from pri- 
vate sector performance." 

[Pub. L. 112-81, div. A, title VIII, § 845(c), Dec. 31, 2011, 
125 Stat. 1515, provided that: "The authority to acquire 
associated support services pursuant to section 806 of 
the Bob Stump National Defense Authorization Act for 
Fiscal Year 2003 [Pub. L. 107-314, set out above], as 
amended by this section, shall not take effect until the 
Secretary of Defense certifies to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] that the Secretary has developed and im- 
plemented an expedited review process in compliance 
with the requirements of section 804 of the Ike Skelton 
National Defense Authorization Act for Fiscal Year 
2011 (Public Law 111-383; 124 Stat. 4256; 10 U.S.C. 2302 
note)."] 

Procurement of Alternative Fueled and Hybrid 
Light Duty Trucks 

Pub. L. 107-107, div. A, title III, §318, Dec. 28, 2001, 115 
Stat. 1055, provided that: 

"(a) Defense Fleets Not Covered by Requirement 
in Energy Policy Act of 1992. — (1) The Secretary of 
Defense shall coordinate with the Administrator of 
General Services to ensure that only hybrid vehicles 
are procured by the Administrator for the Department 
of Defense fleet of light duty trucks that is not in a 
fleet of vehicles to which section 303 of the Energy Pol- 
icy Act of 1992 (42 U.S.C. 13212) applies. 
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"(2) The Secretary, in consultation with the Adminis- 
trator, may waive the policy regarding the procure- 
ment of hybrid vehicles in paragraph (1) to the extent 
that the Secretary determines necessary — 

"(A) in the case of trucks that are exempt from the 
requirements of section 303 of the Energy Policy Act 
of 1992 for national security reasons under subsection 
(b)(3)(E) of such section, to meet specific require- 
ments of the Department of Defense for capabilities 
of light duty trucks; 

"(B) to procure vehicles consistent with the stand- 
ards applicable to the procurement of fleet vehicles 
for the Federal Government; or 

"(C) to adjust to limitations on the commercial 
availability of light duty trucks that are hybrid vehi- 
cles. 

"(3) This subsection applies with respect to procure- 
ments of light duty trucks in fiscal year 2005 and subse- 
quent fiscal years. 

"(b) Requirement To Exceed Requirement in En- 
ergy Policy Act of 1992. — (1) The Secretary of Defense 
shall coordinate with the Administrator of General 
Services to ensure that, of the light duty trucks pro- 
cured in fiscal years after fiscal year 2004 for the fleets 
of light duty vehicles of the Department of Defense to 
which section 303 of the Energy Policy Act of 1992 [42 
U.S.C. 13212] applies— 

"(A) five percent of the total number of such trucks 

that are procured in each of fiscal years 2005 and 2006 

are alternative fueled vehicles or hybrid vehicles; and 
"(B) ten percent of the total number of such trucks 

that are procured in each fiscal year after fiscal year 

2006 are alternative fueled vehicles or hybrid vehicles. 

"(2) Light duty trucks acquired for the Department 
of Defense that are counted to comply with section 303 
of the Energy Policy Act of 1992 for a fiscal year shall 
be counted to determine the total number of light duty 
trucks procured for the Department of Defense for that 
fiscal year for the purposes of paragraph (1), but shall 
not be counted to satisfy the requirement in that para- 
graph. 

"(c) Report on Plans for Implementation. — At the 
same time that the President submits the budget for 
fiscal year 2003 to Congress under section 1105(a) of title 
31, United States Code, the Secretary shall submit to 
Congress a report summarizing the plans for carrying 
out subsections (a) and (b). 
"(d) Definitions. — In this section: 

"(1) The term 'hybrid vehicle' means a motor vehi- 
cle that draws propulsion energy from onboard 
sources of stored energy that are both — 

"(A) an internal combustion or heat engine using 
combustible fuel; and 

"(B) a rechargeable energy storage system. 
"(2) The term 'alternative fueled vehicle' has the 
meaning given that term in section 301 of the Energy 
Policy Act of 1992 (42 U.S.C. 13211)." 

Temporary Emergency Procurement Authority to 
Facilitate the Defense Against Terrorism or Bi- 
ological or Chemical Attack 

Pub. L. 107-107, div. A, title VIII, §836, Dec. 28, 2001, 
115 Stat. 1192, provided special authorities relating to 
increased flexibility for use of streamlined procedures 
and commercial item treatment for procurements of 
biotechnology to facilitate the defense against terror- 
ism or biological or chemical attack which would be 
applicable to procurements for which funds had been 
obligated during fiscal years 2002 and 2003, directed the 
Secretary of Defense to submit to committees of Con- 
gress, not later than Mar. 1, 2002, a report containing 
the Secretary's recommendations for additional emer- 
gency procurement authority that the Secretary had 
determined necessary to support operations carried out 
to combat terrorism, and provided that no contract 
could be entered into pursuant to such authority after 
Sept. 30, 2003. 

Improvements in Procurements of Services 

Pub. L. 106-398, §1 [[div. A], title VIII, §821], Oct. 30, 
2000, 114 Stat. 1654, 1654A-217, as amended by Pub. L. 



108-136, div. A, title XIV, § 1431(c), Nov. 24, 2003, 117 Stat. 
1672, provided that: 

"(a) Preference for Performance-Based Service 
Contracting. — Not later than 180 days after the date of 
the enactment of this Act [Oct. 30, 2000], the Federal 
Acquisition Regulation issued in accordance with sec- 
tions 6 and 25 of the Office of Federal Procurement Pol- 
icy Act ([former] 41 U.S.C. 405 and 421) [see 41 U.S.C. 
1121 and 1303] shall be revised to establish a preference 
for use of contracts and task orders for the purchase of 
services in the following order of precedence: 

"(1) A performance-based contract or performance- 
based task order that contains firm fixed prices for 
the specific tasks to be performed. 

"(2) Any other performance-based contract or per- 
formance-based task order. 

"(3) Any contract or task order that is not a per- 
formance-based contract or a performance-based task 
order. 

"[(b) Repealed. Pub. L. 108-136, div. A, title XIV, 
§ 1431(c), Nov. 24, 2003, 117 Stat. 1672.] 

"(c) Centers of Excellence in Service Contract- 
ing. — Not later than 180 days after the date of the en- 
actment of this Act [Oct. 30, 2000], the Secretary of 
each military department shall establish at least one 
center of excellence in contracting for services. Each 
center of excellence shall assist the acquisition com- 
munity by identifying, and serving as a clearinghouse 
for, best practices in contracting for services in the 
public and private sectors. 

"(d) Enhanced Training in Service Contracting. — 
(1) The Secretary of Defense shall ensure that classes 
focusing specifically on contracting for services are of- 
fered by the Defense Acquisition University and the De- 
fense Systems Management College and are otherwise 
available to contracting personnel throughout the De- 
partment of Defense. 

"(2) The Secretary of each military department and 
the head of each Defense Agency shall ensure that the 
personnel of the department or agency, as the case may 
be, who are responsible for the awarding and manage- 
ment of contracts for services receive appropriate 
training that is focused specifically on contracting for 
services. 

"(e) Definitions. — In this section: 

"(1) The term 'performance-based', with respect to 
a contract, a task order, or contracting, means that 
the contract, task order, or contracting, respectively, 
includes the use of performance work statements 
that set forth contract requirements in clear, spe- 
cific, and objective terms with measurable outcomes. 

"(2) The term 'commercial item' has the meaning 
given the term in section 4(12) of the Office of Federal 
Procurement Policy Act ([former] 41 U.S.C. 403(12)) 
[see 41 U.S.C. 103]. 

"(3) The term 'Defense Agency' has the meaning 
given the term in section 101(a)(ll) of title 10, United 
States Code." 

Program To Increase Business Innovation in 
Defense Acquisition Programs 

Pub. L. 106-65, div. A, title VIII, §812(a)-(c), (e), Oct. 
5, 1999, 113 Stat. 709, 710, provided that: 

"(a) Requirement To Develop Plan. — Not later than 
March 1, 2000, the Secretary of Defense shall publish in 
the Federal Register for public comment a plan to pro- 
vide for increased innovative technology for acquisi- 
tion programs of the Department of Defense from com- 
mercial private sector entities, including small-busi- 
ness concerns. 

"(b) Implementation of Plan. — Not later than March 
1, 2001, the Secretary of Defense shall implement the 
plan required by subsection (a), subject to any modi- 
fications the Secretary may choose to make in re- 
sponse to comments received. 

"(c) Elements of Plan. — The plan required by sub- 
section (a) shall include, at a minimum, the following 
elements: 

"(1) Procedures through which commercial private 
sector entities, including small-business concerns, 
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may submit proposals recommending- cost-saving and 
innovative ideas to acquisition program managers. 

"(2) A review process designed to make recom- 
mendations on the merit and viability of the propos- 
als submitted under paragraph (1) at appropriate 
times during the acquisition cycle. 

"(3) Measures to limit potential disruptions to ex- 
isting contracts and programs from proposals accept- 
ed and incorporated into acquisition programs of the 
Department of Defense. 

"(4) Measures to ensure that research and develop- 
ment efforts of small-business concerns are consid- 
ered as early as possible in a program's acquisition 
planning process to accommodate potential tech- 
nology insertion without disruption to existing con- 
tracts and programs. 

"(e) Small-Business Concern Defined. — In this sec- 
tion, the term 'small-business concern' has the same 
meaning as the meaning of such term as used in the 
Small Business Act (15 U.S.C. 631 et seq.)." 

Year 2000 Software Conversion 

Pub. L. 104-201, div. A, title VIII, §831, Sept. 23, 1996, 
110 Stat. 2615, directed the Secretary of Defense to en- 
sure that all information technology acquired by the 
Department of Defense pursuant to contracts entered 
into after Sept. 30, 1996, would have the capabilities to 
process date and date-related data in 2000, and directed 
the Secretary to assess all information technology 
within the Department to determine the extent to 
which such technology would have the capabilities to 
operate effectively, and to submit to Congress a de- 
tailed plan for eliminating any deficiencies not later 
than Jan. 1, 199V. 

Defense Facility-Wide Pilot Program 

Pub. L. 104-106, div. A, title VIII, §822, Feb. 10, 1996, 
110 Stat. 396, as amended by Pub. L. 106-65, div. A, title 
X, §1067(6), Oct. 5, 1999, 113 Stat. 774, provided that: 

"(a) Authority To Conduct Defense Facility- Wide 
Pilot Program. — The Secretary of Defense may con- 
duct a pilot program, to be known as the 'defense facil- 
ity-wide pilot program', for the purpose of determining 
the potential for increasing the efficiency and effec- 
tiveness of the acquisition process in facilities by using 
commercial practices on a facility-wide basis. 

"(b) Designation of Participating Facilities. — (1) 
Subject to paragraph (2), the Secretary may designate 
up to two facilities as participants in the defense facil- 
ity-wide pilot program. 

"(2) The Secretary may designate for participation in 
the pilot program only those facilities that are author- 
ized to be so designated in a law authorizing appropria- 
tions for national defense programs that is enacted 
after the date of the enactment of this Act [Feb. 10, 
1996]. 

"(c) Scope of Program. — At a facility designated as 
a participant in the pilot program, the pilot program 
shall consist of the following: 

"(1) All contracts and subcontracts for defense sup- 
plies and services that are performed at the facility. 

"(2) All Department of Defense contracts and all 
subcontracts under Department of Defense contracts 
performed elsewhere that the Secretary determines 
are directly and substantially related to the produc- 
tion of defense supplies and services at the facility 
and are necessary for the pilot program. 
"(d) Criteria for Designation of Participating Fa- 
cilities. — The Secretary shall establish criteria for se- 
lecting a facility for designation as a participant in the 
pilot program. In developing such criteria, the Sec- 
retary shall consider the following: 

"(1) The number of existing and anticipated con- 
tracts and subcontracts performed at the facility — 
"(A) for which contractors are required to provide 
certified cost or pricing data pursuant to section 
2306a of title 10, United States Code; and 

"(B) which are administered with the application 
of cost accounting standards under section 26(f) of 



the Office of Federal Procurement Policy Act 

([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a), (b)]. 

"(2) The relationship of the facility to other organi- 
zations and facilities performing under contracts 
with the Department of Defense and subcontracts 
under such contracts. 

"(3) The impact that the participation of the facil- 
ity under the pilot program would have on competing 
domestic manufacturers. 

"(4) Such other factors as the Secretary considers 
appropriate. 

"(e) Notification. — (1) The Secretary shall transmit 
to the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
resentatives a written notification of each facility pro- 
posed to be designated by the Secretary for participa- 
tion in the pilot program. 

"(2) The Secretary shall include in the notification 
regarding a facility designated for participation in the 
program a management plan addressing the following: 
"(A) The proposed treatment of research and devel- 
opment contracts or subcontracts to be performed at 
the facility during the pilot program. 

"(B) The proposed treatment of the cost impact of 
the use of commercial practices on the award and ad- 
ministration of contracts and subcontracts performed 
at the facility. 

"(C) The proposed method for reimbursing the con- 
tractor for existing and new contracts. 

"(D) The proposed method for measuring the per- 
formance of the facility for meeting the management 
goals of the Secretary. 

"(E) Estimates of the annual amount and the total 
amount of the contracts and subcontracts covered 
under the pilot program. 

"(3)(A) The Secretary shall ensure that the manage- 
ment plan for a facility provides for attainment of the 
following objectives: 

"(i) A significant reduction of the cost to the Gov- 
ernment for programs carried out at the facility. 

"(ii) A reduction of the schedule associated with 
programs carried out at the facility. 

"(iii) An increased use of commercial practices and 
procedures for programs carried out at the facility. 

"(iv) Protection of a domestic manufacturer com- 
peting for contracts at such facility from being 
placed at a significant competitive disadvantage by 
the participation of the facility in the pilot program. 
"(B) The management plan for a facility shall also re- 
quire that all or substantially all of the contracts to be 
awarded and performed at the facility after the des- 
ignation of that facility under subsection (b), and all or 
substantially all of the subcontracts to be awarded 
under those contracts and performed at the facility 
after the designation, be — 

"(i) for the production of supplies or services on a 
firm-fixed price basis; 

"(ii) awarded without requiring the contractors or 
subcontractors to provide certified cost or pricing 
data pursuant to section 2306a of title 10, United 
States Code; and 

"(iii) awarded and administered without the appli- 
cation of cost accounting standards under section 
26(f) of the Office of Federal Procurement Policy Act 
([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a), (b)]. 
"(f) Exemption From Certain Requirements. — In the 
case of a contract or subcontract that is to be per- 
formed at a facility designated for participation in the 
defense facility-wide pilot program and that is subject 
to section 2306a of title 10, United States Code, or sec- 
tion 26(f) of the Office of Federal Procurement Policy 
Act ([former] 41 U.S.C. 422(f)) [now 41 U.S.C. 1502(a), 
(b)], the Secretary of Defense may exempt such con- 
tract or subcontract from the requirement to obtain 
certified cost or pricing data under such section 2306a 
or the requirement to apply mandatory cost accounting 
standards under such section 26(f) [now 41 U.S.C. 
1502(a), (b)] if the Secretary determines that the con- 
tract or subcontract — 

"(1) is within the scope of the pilot program (as de- 
scribed in subsection (c)); and 
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"(2) is fairly and reasonably priced based on infor- 
mation other than certified cost and pricing data. 
"(g) Special Authority. — The authority provided 
under subsection (a) includes authority for the Sec- 
retary of Defense — 

"(1) to apply any amendment or repeal of a provi- 
sion of law made in this Act [see Tables for classifica- 
tion] to the pilot program before the effective date of 
such amendment or repeal; and 

"(2) to apply to a procurement of items other than 
commercial items under such program — 

"(A) the authority provided in section 34 of the 
Office of Federal Procurement Policy Act ([former] 
41 U.S.C. 430) [now 41 U.S.C. 1906] to waive a provi- 
sion of law in the case of commercial items, and 

"(B) any exception applicable under this Act or 
the Federal Acquisition Streamlining Act of 1994 
(Public Law 103-355) [see Tables for classification] 
(or an amendment made by a provision of either 
Act) in the case of commercial items, 
before the effective date of such provision (or amend- 
ment) to the extent that the Secretary determines 
necessary to test the application of such waiver or 
exception to procurements of items other than com- 
mercial items. 

"(h) Applicability.— (1) Subsections (f) and (g) apply 
to the following contracts, if such contracts are within 
the scope of the pilot program at a facility designated 
for the pilot program under subsection (b): 

"(A) A contract that is awarded or modified during 
the period described in paragraph (2). 

"(B) A contract that is awarded before the begin- 
ning of such period, that is to be performed (or may 
be performed), in whole or in part, during such pe- 
riod, and that may be modified as appropriate at no 
cost to the Government. 

"(2) The period referred to in paragraph (1), with re- 
spect to a facility designated under subsection (b), is 
the period that — 

"(A) begins 45 days after the date of the enactment 

of the Act authorizing the designation of that facility 

in accordance with paragraph (2) of such subsection; 

and 

"(B) ends on September 30, 2000. 
"(i) Commercial Practices Encouraged. — With re- 
spect to contracts and subcontracts within the scope of 
the defense facility-wide pilot program, the Secretary 
of Defense may, to the extent the Secretary determines 
appropriate and in accordance with applicable law, 
adopt commercial practices in the administration of 
contracts and subcontracts. Such commercial practices 
may include the following: 

"(1) Substitution of commercial oversight and in- 
spection procedures for Government audit and access 
to records. 

"(2) Incorporation of commercial oversight, inspec- 
tion, and acceptance procedures. 

"(3) Use of alternative dispute resolution tech- 
niques (including arbitration). 

"(4) Elimination of contract provisions authorizing 
the Government to make unilateral changes to con- 
tracts." 

Elimination op Use of Class I Ozone-Depleting 
Substances in Certain Military Procurement 
Contracts 

Pub. L. 102-484, div. A, title III, §326, Oct. 23, 1992, 106 
Stat. 2368, as amended by Pub. L. 104-106, div. A. title 
XV, §§ 1502(c)(2)(A), 1504(c)(1), Feb. 10, 1996, 110 Stat. 506, 
514; Pub. L. 106-65, div. A, title X, §1067(8), Oct. 5, 1999, 
113 Stat. 774, provided that: 

"(a) Elimination op Use of Class I Ozone-Depleting 
Substances. — (1) No Department of Defense contract 
awarded after June 1, 1993, may include a specification 
or standard that requires the use of a class I ozone-de- 
pleting substance or that can be met only through the 
use of such a substance unless the inclusion of the spec- 
ification or standard in the contract is approved by the 
senior acquisition official for the procurement covered 
by the contract. The senior acquisition official may 



grant the approval only if the senior acquisition offi- 
cial determines (based upon the certification of an ap- 
propriate technical representative of the official) that 
a suitable substitute for the class I ozone-depleting 
substance is not currently available. 

"(2)(A)(i) Not later than 60 days after the completion 
of the first modification, amendment, or extension 
after June 1, 1993, of a contract referred to in clause 
(ii), the senior acquisition official (or the designee of 
that official) shall carry out an evaluation of the con- 
tract in order to determine — 

"(I) whether the contract includes a specification 
or standard that requires the use of a class I ozone- 
depleting substance or can be met only through the 
use of such a substance; and 

"(II) in the event of a determination that the con- 
tract includes such a specification or standard, 
whether the contract can be carried out through the 
use of an economically feasible substitute for the 
ozone-depleting substance or through the use of an 
economically feasible alternative technology for a 
technology involving the use of the ozone-depleting 
substance. 

"(ii) A contract referred to in clause (i) is any con- 
tract in an amount in excess of $10,000,000 that — 
"(I) was awarded before June 1, 1993; and 
"(II) as a result of the modification, amendment, or 
extension described in clause (i), will expire more 
than 1 year after the effective date of the modifica- 
tion, amendment, or extension. 

"(iii) A contract under evaluation under clause (i) 
may not be further modified, amended, or extended 
until the evaluation described in that clause is com- 
plete. 

"(B) If the acquisition official (or designee) deter- 
mines that an economically feasible substitute sub- 
stance or alternative technology is available for use in 
a contract under evaluation, the appropriate contract- 
ing officer shall enter into negotiations to modify the 
contract to require the use of the substitute substance 
or alternative technology. 

"(C) A determination that a substitute substance or 
technology is not available for use in a contract under 
evaluation shall be made in writing by the senior ac- 
quisition official (or designee). 

"(D) The Secretary of Defense may, consistent with 
the Federal Acquisition Regulation, adjust the price of 
a contract modified under subparagraph (B) to take 
into account the use by the contractor of a substitute 
substance or alternative technology in the modified 
contract. 

"(3) The senior acquisition official authorized to 
grant an approval under paragraph (1) and the senior 
acquisition official and designees authorized to carry 
out an evaluation and make a determination under 
paragraph (2) shall be determined under regulations 
prescribed by the Secretary of Defense. A senior acqui- 
sition official may not delegate the authority provided 
in paragraph (1). 

"(4) Each official who grants an approval authorized 
under paragraph (1) or makes a determination under 
paragraph (2)(B) shall submit to the Secretary of De- 
fense a report on that approval or determination, as 
the case may be, as follows: 

"(A) Beginning on October 1, 1993, and continuing 
for 8 calendar quarters thereafter, by submitting a re- 
port on the approvals granted or determinations 
made under such authority during the preceding 
quarter not later than 30 days after the end of such 
quarter. 

"(B) Beginning on January 1, 1997, and continuing 
for 4 years thereafter, by submitting a report on the 
approvals granted or determinations made under such 
authority during the preceding year not later than 30 
days after the end of such year. 

"(5) The Secretary shall promptly transmit to the 
Committee on Armed Services of the Senate and the 
Committee on Armed Services of the House of Rep- 
resentatives each report submitted to the Secretary 
under paragraph (4). The Secretary shall transmit the 
report in classified and unclassified forms. 
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"(b) Cost Recovery. — In any case in which a Depart- 
ment of Defense contract is modified or a specification 
or standard for such a contract is waived at the request 
of a contractor in order to permit the contractor to use 
in the performance of the contract a substitute for a 
class I ozone-depleting' substance or an alternative 
technology for a technology involving the use of a class 
I ozone-depleting substance, the Secretary of Defense 
may adjust the price of the contract in a manner con- 
sistent with the Federal Acquisition Regulation. 
"(c) Definitions. — In this section: 

"(1) The term 'class I ozone-depleting substance' 
means any substance listed under section 602(a) of the 
Clean Air Act (42 U.S.C. 7671a(a)). 

"(2) The term 'Federal Acquisition Regulation' 
means the single Government-wide procurement reg- 
ulation issued under section 25(c) of the Office of Fed- 
eral Procurement Policy Act ([former] 41 U.S.C. 
421(c)) [now 41 U.S.C. 1303(a)]." 

Payment Protections for Subcontractors and 
Suppliers 

Pub. L. 102-190, div. A, title VIII, §806, Dec. 5, 1991, 105 
Stat. 1417, as amended by Pub. L. 102-484, div. A, title 
X, §1053(5), Oct. 23, 1992, 106 Stat. 2502; Pub. L. 103-355, 
title II, §2091, title VIII, §8105(k), Oct. 13, 1994, 108 Stat. 
3306, 3393, provided that: 

"(a) Regulations.— The Secretary of Defense shall 
prescribe in regulations the following requirements: 
"(1) Information provided by department of de- 
fense relating to payment. — (A) Subject to section 
552(b)(1) of title 5, United States Code, upon the re- 
quest of a subcontractor or supplier of a contractor 
performing a Department of Defense contract, the 
Department of Defense shall promptly make avail- 
able to such subcontractor or supplier the following 
information: 

"(i) Whether requests for progress payments or 
other payments have been submitted by the con- 
tractor to the Department of Defense in connection 
with that contract. 

"(ii) Whether final payment to the contractor has 
been made by the Department of Defense in connec- 
tion with that contract. 

"(B) This paragraph shall apply with respect to any 
Department of Defense contract that is in effect on 
the date which is 270 days after the date of enactment 
of this Act [Dec. 5, 1991] or that is awarded after such 
date. 

"(2) Information provided by department of de- 
fense relating to payment bonds. — (A) Upon the re- 
quest of a subcontractor or supplier described in sub- 
paragraph (B), the Department of Defense shall 
promptly make available to such subcontractor or 
supplier any of the following: 

"(i) The name and address of the surety or sure- 
ties on the payment bond. 

"(ii) The penal amount of the payment bond, 
"(ill) A copy of the payment bond. 
"(B) Subparagraph (A) applies to — 

"(i) a subcontractor or supplier having a sub- 
contract, purchase order, or other agreement to 
furnish labor or material for the performance of a 
Department of Defense contract with respect to 
which a payment bond has been furnished to the 
United States pursuant to the Miller Act; and 

"(ii) a prospective subcontractor or supplier offer- 
ing to furnish labor or material for the performance 
of such a Department of Defense contract. 
"(C) With respect to the information referred to in 
subparagraphs (A)(i) and (A)(ii), the regulations shall 
include authority for such information to be provided 
verbally to the subcontractor or supplier. 

"(D) With respect to the information referred to in 
subparagraph (A)(iii), the regulations may impose 
reasonable fees to cover the cost of copying and pro- 
viding requested bonds. 

"(B) This paragraph shall apply with respect to any 
Department of Defense contract covered by the Mil- 
ler Act that is in effect on the date which is 270 days 



after the date of enactment of this Act [Dec. 5, 1991] 
or that is awarded after such date. 

"(3) Information provided by contractors relat- 
ing to payment bonds. — (A) Upon the request of a 
prospective subcontractor or supplier offering to fur- 
nish labor or material for the performance of a De- 
partment of Defense contract with respect to which a 
payment bond has been furnished to the United 
States pursuant to the Miller Act, the contractor 
shall promptly make available to such prospective 
subcontractor or supplier a copy of the payment 
bond. 

"(B) This paragraph shall apply with respect to any 
Department of Defense contract covered by the Mil- 
ler Act for which a solicitation is issued after the ex- 
piration of the 60-day period beginning on the effec- 
tive date of the regulations promulgated under this 
subsection. 

"(4) Procedures relating to compliance with pay- 
ment terms. — (A) Under procedures established in the 
regulations, upon the assertion by a subcontractor or 
supplier of a contractor performing a Department of 
Defense contract that the subcontractor or supplier 
has not been paid by the prime contractor in accord- 
ance with the payment terms of the subcontract, pur- 
chase order, or other agreement with the prime con- 
tractor, the contracting officer may determine the 
following: 

"(i) With respect to a construction contract, 
whether the contractor has made progress pay- 
ments to the subcontractor or supplier in compli- 
ance with chapter 39 of title 31, United States Code. 

"(ii) With respect to a contract other than a con- 
struction contract, whether the contractor has 
made progress or other payments to the sub- 
contractor or supplier in compliance with the terms 
of the subcontract, purchase order, or other agree- 
ment with the prime contractor. 

"(iii) With respect to either a construction con- 
tract or a contract other than a construction con- 
tract, whether the contractor has made final pay- 
ment to the subcontractor or supplier in compli- 
ance with the terms of the subcontract, purchase 
order, or other agreement with the prime contrac- 
tor. 

"(iv) With respect to either a construction con- 
tract or a contract other than a construction con- 
tract, whether any certification of payment of the 
subcontractor or supplier accompanying the con- 
tractor's payment request to the Government is ac- 
curate. 

"(B) If the contracting officer determines that the 
prime contractor is not in compliance with any mat- 
ter referred to in clause (i), (ii), or (iii) of subpara- 
graph (A), the contracting officer may, under proce- 
dures established in the regulations — 

"(i) encourage the prime contractor to make 
timely payment to the subcontractor or supplier; or 
"(ii) reduce or suspend progress payments with 
respect to amounts due to the prime contractor. 
"(C) If the contracting officer determines that a 
certification referred to in clause (iv) of subpara- 
graph (A) is inaccurate in any material respect, the 
contracting officer shall, under procedures estab- 
lished in the regulations, initiate appropriate admin- 
istrative or other remedial action. 

"(D) This paragraph shall apply with respect to any 
Department of Defense contract that is in effect on 
the date of promulgation of the regulations under 
this subsection or that is awarded after such date. 
"(b) Inapplicability to Certain Contracts. — Regu- 
lations prescribed under this section shall not apply to 
a contract for the acquisition of commercial items (as 
defined in section 4(12) of the Office of Federal Procure- 
ment Policy Act [see 41 U.S.C. 103]). 

"(c) Government-Wide Applicability. — The Federal 
Acquisition Regulatory Council (established by section 
25(a) of the Office of Federal Procurement Policy Act) 
[now 41 U.S.C. 1302(a)] shall modify the Federal Acqui- 
sition Regulation (issued pursuant to section 25(c)(1) of 
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the Office of Federal Procurement Policy Act ([former] 
41 U.S.C. 421(c)(l))[)] [now 41 U.S.C. 1303(a)(1)] to apply 
Government-wide the requirements that the Secretary 
is required under subsection (a) to prescribe in regula- 
tions applicable with respect to the Department of De- 
fense contracts. 

"(d) Assistance to Small Business Concerns. — 
[Amended section 15(k)(5) of the Small Business Act (15 
U.S.C. 644(k)(5)).] 

"(e) GAO Report. — (1) The Comptroller General of 
the United States shall conduct an assessment of the 
matters described in paragraph (2) and submit a report 
pursuant to paragraph (3). 

"(2) In addition to such other related matters as the 
Comptroller General considers appropriate, the matters 
to be assessed pursuant to paragraph (1) are the follow- 
ing: 

"(A) Timely payment of progress or other periodic 
payments to subcontractors and suppliers by prime 
contractors on Federal contracts by — 

"(i) identifying all existing statutory and regu- 
latory provisions, categorized by types of contracts 
covered by such provisions; 

"(ii) evaluating the feasibility and desirability of 
requiring that a prime contractor (other than a 
construction prime contractor subject to the provi- 
sions of sections 3903(b) and 3905 of title 31, United 
States Code) be required to — 

"(I) include in its subcontracts a payment term 
requiring payment within 7 days (or some other 
fixed term) after receiving payment from the 
Government; and 

"(II) submit with its payment request to the 
Government a certification that it has timely 
paid its subcontractors in accordance with their 
subcontracts from funds previously received as 
progress payments and will timely make required 
payments to such subcontractors from the pro- 
ceeds of the progress payment covered by the cer- 
tification; 

"(iii) evaluating the feasibility and desirability of 
requiring that all prime contractors (other than a 
construction prime contractor subject to the provi- 
sions of sections 3903(b) and 3905 of title 31, United 
States Code) furnish with its payment request to 
the Government proof of payment of the amounts 
included in such payment request for payments 
made to subcontractors and suppliers; 

"(iv) evaluating the feasibility and desirability of 
requiring a prime contractor to establish an escrow 
account at a federally insured financial institution 
and requiring direct disbursements to subcontrac- 
tors and suppliers of amounts certified by the prime 
contractor in its payment request to the Govern- 
ment as being payable to such subcontractors and 
suppliers in accordance with their subcontracts; 
and 

"(v) evaluating the feasibility and desirability of 
requiring direct disbursement of amounts certified 
by a prime contractor as being payable to its sub- 
contractors and suppliers in accordance with their 
subcontracts (using techniques such as joint payee 
checks, escrow accounts, or direct payment by the 
Government), if the contracting officer has deter- 
mined that the prime contractor is failing to make 
timely payments to its subcontractors and suppli- 
ers. 

"(B) Payment protection of subcontractors and sup- 
pliers through the use of payment bonds or alter- 
natives methods by — 

"(i) evaluating the effectiveness of the modifica- 
tions to part 28.2 of the Federal Acquisition Regula- 
tion Part 28.2 (48 C.F.R. 28.200) relating to the use 
of individual sureties, which became effective Feb- 
ruary 26, 1990; 

"(ii) evaluating the effectiveness of requiring 
payment bonds pursuant to the Miller Act 
means of affording protection to construction sub- 
contractors and suppliers relating to receiving — 
"(I) timely payment of progress payments due 
in accordance with their subcontracts; and 



"(II) ultimate payment of such amounts due; 

"(iii) evaluating the feasibility and desirability of 
increasing the payment bond amounts required 
under the Miller Act from the current maximum 
amounts to an amount equal to 100 percent of the 
amount of the contract; 

"(iv) evaluating the feasibility and desirability of 
requiring payment bonds for supply and services 
contracts (other than construction), and, if feasible 
and desirable, the amounts of such bonds; and 

"(v) evaluating the feasibility and desirability of 
using letters of credit issued by federally insured fi- 
nancial institutions (or other alternatives) as sub- 
stitutes for payment bonds in providing payment 
protection to subcontractors and suppliers on con- 
struction contracts (and other contracts). 
"(C) Any evaluation of feasibility and desirability 
carried out pursuant to subparagraph (A) or (B) shall 
include the appropriateness of — 

"(i) any differential treatment of, or impact on, 
small business concerns as opposed to concerns 
other than small business concerns; 

"(ii) any differential treatment of subcontracts 
relating to commercial products entered into by 
the contractor in furtherance of its non-Govern- 
ment business, especially those subcontracts en- 
tered into prior to the award of a contract by the 
Government; and 

"(iii) extending the protections regarding pay- 
ment to all tiers of subcontractors or restricting 
them to first-tier subcontractors and direct suppli- 
ers. 

"(3) The report required by paragraph (1) shall in- 
clude a description of the results of the assessment car- 
ried out pursuant to paragraph (2) and may include rec- 
ommendations pertaining to any of the following: 

"(A) Statutory and regulatory changes providing 
payment protections for subcontractors and suppliers 
(other than a construction prime contractor subject 
to the provisions of sections 3903(b) and 3905 of title 
31, United States Code) that the Comptroller General 
believes to be desirable and feasible. 

"(B) Proposals to assess the desirability and utility 
of a specific payment protection on a test basis. 

"(C) Such other recommendations as the Comptrol- 
ler General considers appropriate in light of the mat- 
ters assessed pursuant to paragraph (2). 
"(4) The report required by paragraph (1) shall be sub- 
mitted not later than by February 1, 1993, to the Com- 
mittees on Armed Services and on Small Business [now 
the Committee on Small Business and Entrepreneur- 
ship of the Senate] of the Senate and House of Rep- 
resentatives. 

"(f) Inspector General Report. — (1) The Inspector 
General of the Department of Defense shall submit to 
the Secretary of Defense a report on payment protec- 
tions for subcontractors and suppliers under contracts 
entered into with the Department of Defense. The re- 
port shall include an assessment of the extent to which 
available judicial and administrative remedies, as well 
as suspension and debarment procedures, have been 
used (or recommended for use) by officials of the De- 
partment to deter false statements relating to (A) pay- 
ment bonds provided by individuals pursuant to the 
Miller Act, and (B) certifications pertaining to pay- 
ment requests by construction contractors pursuant to 
section 3903(b) of title 31, United States Code. The as- 
sessment shall cover actions taken during the period 
beginning on October 1, 1989, and ending on September 
30, 1992. 

"(2) The report required by paragraph (1) shall be sub- 
mitted to the Secretary of Defense not later than 
March 1, 1993. The report may include recommenda- 
tions by the Inspector General on ways to improve the 
effectiveness of existing methods of preventing false 
statements. 

"(g) Miller Act Defined. — For purposes of this sec- 
tion, the term 'Miller Act' means the Act of August 24, 
1935 (40 U.S.C. 270a-270d) [now 40 U.S.C. 3131, 3133]." 
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Advisory Panel on Streamlining and Codifying 
Acquisition Laws 

Pub. L. 101-510, div. A, title VIII, §800, Nov. 5, 1990, 104 
Stat. 1587, as amended by Pub. L. 103-160, div. A, title 
IX, § 904(f), Nov. 30, 1993, 10V Stat. 1729, directed Under 
Secretary of Defense for Acquisition and Technology, 
not later than Jan. 15, 1991, to establish under sponsor- 
ship of Defense Systems Management College an advi- 
sory panel on streamlining and codifying acquisition 
laws, to review the acquisition laws applicable to De- 
partment of Defense with a view toward streamlining 
the defense acquisition process, to make any recom- 
mendations for repeal or amendment of such laws that 
the panel considers necessary, as a result of such re- 
view, and to prepare a proposed code of relevant acqui- 
sition laws, directed the advisory panel, not later than 
Dec. 15, 1992, to transmit a final report on the actions 
of the panel to the Under Secretary of Defense for Ac- 
quisition and Technology, and directed the Secretary of 
Defense, not later than Jan. 15, 1993, to transmit the 
final report, together with such comments as he deems 
appropriate, to Congress. 

Mentor-Protege Pilot Program 

Pub. L. 106-65, div. A, title VIII, §811(d)(2), (3), Oct. 5, 
1999, 113 Stat. 708, 709, as amended by Pub. L. 107-107, 
div. A, title X, § 1048(g)(5), Dec. 28, 2001, 115 Stat. 1228, 
directed the Secretary of Defense to conduct a review 
of the Mentor-Protege Program established in Pub. L. 
101-510, §831, set out below, to assess the feasibility of 
transitioning such program to operation without a spe- 
cific appropriation or authority to provide reimburse- 
ment to a mentor firm and to assess additional incen- 
tives that could be extended to mentor firms to ensure 
adequate support and participation in the Program, di- 
rected the Secretary to submit to committees of Con- 
gress a report on the results of the review and recom- 
mendations not later than Sept. 30, 2000, and directed 
the Comptroller General to conduct a study on the im- 
plementation of the Program and the extent to which 
the Program was achieving its purposes in a cost-effec- 
tive manner and to submit to committees of Congress 
a report on the results of the study not later than Jan. 
1, 2002. 

Pub. L. 102-484, div. A, title VIII, §807(a), Oct. 23, 1992, 
106 Stat. 2448, directed the Secretary of Defense, within 
15 days after Oct. 23, 1992, to publish in the Department 
of Defense Supplement to the Federal Acquisition Reg- 
ulation the Department of Defense policy for the pilot 
Mentor-Protege Program and the regulations, direc- 
tives, and administrative guidance pertaining to such 
program as such policy, regulations, directives, and ad- 
ministrative guidance had existed on Dec. 6, 1991, and 
directed that proposed modifications to that policy and 
any amendments proposed in order to implement any of 
the amendments made by this section, amending Pub. 
L. 101-510, §831, set out below, were to be published in 
final form within 120 days after Oct. 23, 1992. 

Pub. L. 101-510, div. A, title VIII, §831, Nov. 5, 1990, 104 
Stat. 1607, as amended by Pub. L. 102-25, title VII, 
§ 704(c), Apr. 6, 1991, 105 Stat. 119; Pub. L. 102-172, title 
VIII, §8064A, Nov. 26, 1991, 105 Stat. 1186; Pub. L. 102-190, 
div. A, title VIII, § 814(b), Dec. 5, 1991, 105 Stat. 1425; 
Pub. L. 102-484, div. A, title VIII, §§ 801(h)(4), 807(b)(1), 
title X, § 1054(d), Oct. 23, 1992, 106 Stat. 2445, 2448, 2503; 
Pub. L. 103-160, div. A, title VIII, § 813(b)(1), (c), Nov. 30, 
1993, 107 Stat. 1703; Pub. L. 104-106, div. A, title VIII, 
§824, Feb. 10, 1996, 110 Stat. 399; Pub. L. 104-201, div. A, 
title VIII, §802, Sept. 23, 1996, 110 Stat. 2604; Pub. L. 
105-85, div. A, title VIII, § 821(a), title X, § 1073(c)(6), 
Nov. 18, 1997, 111 Stat. 1840, 1904; Pub. L. 106-65, div. A, 
title VIII, §811(a)-(d)(l), (e), Oct. 5, 1999, 113 Stat. 706, 
707, 709; Pub. L. 106-398, §1 [[div. A], title VIII, §807], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-208; Pub. L. 107-107, 
div. A, title VIII, §812, Dec. 28, 2001, 115 Stat. 1181; Pub. 
L. 108-375, div. A, title VIII, §§ 841(a), (b), 842, Oct. 28, 
2004, 118 Stat. 2018, 2019; Pub. L. 112-10, div. A, title 
VIII, §8016, Apr. 15, 2011, 125 Stat. 60; Pub. L. 112-81, div. 
A, title VIII, §867, title X, §1062(n), Dec. 31, 2011, 125 
Stat. 1526, 1586, provided that: 



"(a) Establishment of Pilot Program. — The Sec- 
retary of Defense shall establish a pilot program to be 
known as the 'Mentor-Protege Program'. 

"(b) Purpose. — The purpose of the program is to pro- 
vide incentives for major Department of Defense con- 
tractors to furnish disadvantaged small business con- 
cerns with assistance designed to enhance the capabili- 
ties of disadvantaged small business concerns to per- 
form as subcontractors and suppliers under Department 
of Defense contracts and other contracts and sub- 
contracts in order to increase the participation of such 
business concerns as subcontractors and suppliers 
under Department of Defense contracts, other Federal 
Government contracts, and commercial contracts. 

"(c) Program Participants. — (1) A business concern 
meeting the eligibility requirements set out in sub- 
section (d) may enter into agreements under subsection 
(e) and furnish assistance to disadvantaged small busi- 
ness concerns upon making application to the Sec- 
retary of Defense and being approved for participation 
in the pilot program by the Secretary. A business con- 
cern participating in the pilot program pursuant to 
such an approval shall be known, for the purposes of 
the program, as a 'mentor firm'. 

"(2) A disadvantaged small business concern eligible 
for the award of Federal contracts may obtain assist- 
ance from a mentor firm upon entering into an agree- 
ment with the mentor firm as provided in subsection 
(e). A disadvantaged small business concern may not be 
a party to more than one agreement to receive such as- 
sistance at any time. A disadvantaged small business 
concern receiving such assistance shall be known, for 
the purposes of the program, as a 'protege firm'. 

"(3) In entering into an agreement pursuant to sub- 
section (e), a mentor firm may rely in good faith on a 
written representation of a business concern that such 
business concern is a disadvantaged small business con- 
cern. The Small Business Administration shall deter- 
mine the status of such business concern as a disadvan- 
taged small business concern in the event of a protest 
regarding the status of such business concern. If at any 
time the business concern is determined by the Small 
Business Administration not to be a disadvantaged 
small business concern, assistance furnished such busi- 
ness concern by the mentor firm after the date of the 
determination may not be considered assistance fur- 
nished under the program. 

"(d) Mentor Firm Eligibility. — Subject to sub- 
section (c)(1), a mentor firm eligible for award of Fed- 
eral contracts may enter into an agreement with one or 
more protege firms under subsection (e) and provide as- 
sistance under the program pursuant to that agreement 
if— 

"(1) during the fiscal year preceding the fiscal year 
in which the mentor firm enters into the agreement, 
the total amount of the Department of Defense con- 
tracts awarded such mentor firm and the sub- 
contracts awarded such mentor firm under Depart- 
ment of Defense contracts was equal to or greater 
than $100,000,000; or 

"(2) the mentor firm demonstrates the capability to 
assist in the development of protege firms, and is ap- 
proved by the Secretary of Defense pursuant to cri- 
teria specified in the regulations prescribed pursuant 
to subsection (k). 

"(e) Mentor-Protege Agreement. — Before providing 
assistance to a protege firm under the program, a men- 
tor firm shall enter into a mentor-protege agreement 
with the protege firm regarding the assistance to be 
provided by the mentor firm. The agreement shall in- 
clude the following: 

"(1) A developmental program for the protege firm, 
in such detail as may be reasonable, including (A) 
factors to assess the protege firm's developmental 
progress under the program, and (B) the anticipated 
number and type of subcontracts to be awarded the 
protege firm. 

"(2) A program participation term for any period of 
not more than three years, except that the term may 
be a period of up to five years if the Secretary of De- 
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fense determines In writing that unusual circum- 
stances justify a program participation term in ex- 
cess of three years. 

"(3) Procedures for the protege firm to terminate 
the agreement voluntarily and for the mentor firm to 
terminate the agreement for cause. 
"(f) Forms of Assistance. — A mentor firm may pro- 
vide a protege firm the following: 

"(1) Assistance, by using mentor firm personnel, 
in — 

"(A) general business management, including or- 
ganizational management, financial management, 
and personnel management, marketing, business 
development, and overall business planning; 

"(B) engineering and technical matters such as 
production, inventory control, and quality assur- 
ance; and 

"(C) any other assistance designed to develop the 
capabilities of the protege firm under the develop- 
mental program referred to in subsection (e). 
"(2) Award of subcontracts on a noncompetitive 
basis to the protege firm under the Department of 
Defense or other contracts. 

"(3) Payment of progress payments for performance 
of the protege firm under such a subcontract in 
amounts as provided for in the subcontract, but in no 
event may any such progress payment exceed 100 per- 
cent of the costs incurred by the protege firm for the 
performance. 

"(4) Advance payments under such subcontracts. 
"(5) Loans. 

"(6) Cash in exchange for an ownership interest in 
the protege firm, not to exceed 10 percent of the total 
ownership interest. 

"(7) Assistance obtained by the mentor firm for the 
protege firm from one or more of the following — 

"(A) small business development centers estab- 
lished pursuant to section 21 of the Small Business 
Act (15 U.S.C. 648); 

"(B) entities providing procurement technical as- 
sistance pursuant to chapter 142 of title 10, United 
States Code; or 

"(C) a historically Black college or university or 
a minority institution of higher education. 
"(g) Incentives for Mentor Firms. — (1) The Sec- 
retary of Defense may provide to a mentor firm reim- 
bursement for the total amount of any progress pay- 
ment or advance payment made under the program by 
the mentor firm to a protege firm in connection with 
a Department of Defense contract awarded the mentor 
firm. 

"(2)(A) The Secretary of Defense may provide to a 
mentor firm reimbursement for the costs of the assist- 
ance furnished to a protege firm pursuant to para- 
graphs (1) and (7) of subsection (f) as provided for in a 
line item in a Department of Defense contract under 
which the mentor firm is furnishing products or serv- 
ices to the Department, subject to a maximum amount 
of reimbursement specified in such contract, except 
that this sentence does not apply in a case in which the 
Secretary of Defense determines in writing that un- 
usual circumstances justify reimbursement using a sep- 
arate contract. 

"(B) The determinations made in annual performance 
reviews of a mentor firm's mentor-protege agreement 
under subsection (0(2) shall be a major factor in the de- 
terminations of amounts of reimbursement, if any, that 
the mentor firm is eligible to receive in the remaining 
years of the program participation term under the 
agreement. 

"(C) The total amount reimbursed under this para- 
graph to a mentor firm for costs of assistance furnished 
in a fiscal year to a protege firm may not exceed 
$1,000,000, except in a case in which the Secretary of De- 
fense determines in writing that unusual circumstances 
justify a reimbursement of a higher amount. 

"(3)(A) Costs incurred by a mentor firm in providing 
assistance to a protege firm that are not reimbursed 
pursuant to paragraph (2) shall be recognized as credit 
in lieu of subcontract awards for purposes of determin- 



ing whether the mentor firm attains a subcontracting 
participation goal applicable to such mentor firm 
under a Department of Defense contract, under a con- 
tract with another executive agency, or under a divi- 
sional or company-wide subcontracting plan negotiated 
with the Department of Defense or another executive 
agency. 

"(B) The amount of the credit given a mentor firm 
for any such unreimbursed costs shall be equal to — 

"(i) four times the total amount of such costs at- 
tributable to assistance provided by entities de- 
scribed in subsection (f)(7); 

"(ii) three times the total amount of such costs at- 
tributable to assistance furnished by the mentor 
firm's employees; and 

"(iii) two times the total amount of any other such 
costs. 

"(C) Under regulations prescribed pursuant to sub- 
section (k), the Secretary of Defense shall adjust the 
amount of credit given a mentor firm pursuant to sub- 
paragraphs (A) and (B) if the Secretary determines that 
the firm's performance regarding the award of sub- 
contracts to disadvantaged small business concerns has 
declined without justifiable cause. 

"(4) A mentor firm shall receive credit toward the at- 
tainment of a subcontracting participation goal appli- 
cable to such mentor firm for each subcontract for a 
product or service awarded under such contract by a 
mentor firm to a business concern that, except for its 
size, would be a small business concern owned and con- 
trolled by socially and economically disadvantaged in- 
dividuals, but only if— 

"(A) the size of such business concern is not more 
than two times the maximum size specified by the 
Administrator of the Small Business Administration 
for purposes of determining whether a business con- 
cern furnishing such product or service is a small 
business concern; and 

"(B) the business concern formerly had a mentor- 
protege agreement with such mentor firm that was 
not terminated for cause. 

"(h) Relationship to Small Business Act. — (1) For 
purposes of the Small Business Act [15 U.S.C. 631 et 
seq.], no determination of affiliation or control (either 
direct or indirect) may be found between a protege firm 
and its mentor firm on the basis that the mentor firm 
has agreed to furnish (or has furnished) to its protege 
firm pursuant to a mentor-protege agreement any form 
of developmental assistance described in subsection (f). 

"(2) Notwithstanding section 8 of the Small Business 
Act (15 U.S.C. 637), the Small Business Administration 
may not determine a disadvantaged small business con- 
cern to be ineligible to receive any assistance author- 
ized under the Small Business Act on the basis that 
such business concern has participated in the Mentor- 
Protege Program or has received assistance pursuant 
to any developmental assistance agreement authorized 
under such program. 

"(3) The Small Business Administration may not re- 
quire a firm that is entering into, or has entered into, 
an agreement under subsection (e) as a protege firm to 
submit the agreement, or any other document required 
by the Secretary of Defense in the administration of 
the Mentor-Protege Program, to the Small Business 
Administration for review, approval, or any other pur- 
pose. 

"(i) Participation in Mentor-Protege Program not 
To Be a Condition for Award of a Contract or Sub- 
contract. — A mentor firm may not require a business 
concern to enter into an agreement with the mentor 
firm pursuant to subsection (e) as a condition for being 
awarded a contract by the mentor firm, including a 
subcontract under a contract awarded to the mentor 
firm. 

"(j) Expiration of Authority. — (1) No mentor-pro- 
tege agreement may be entered into under subsection 
(e) after September 30, 2015. 

"(2) No reimbursement may be paid, and no credit to- 
ward the attainment of a subcontracting goal may be 
granted, under subsection (g) for any cost incurred 
after September 30, 2018. 



Page 1203 



TITLE 10— ARMED FORCES 



§2302 



"(k) Regulations.— The Secretary of Defense shall 
prescribe regulations to carry out the pilot Mentor- 
Protege Program. Such regulations shall include the 
requirements set forth in section 8(d) of the Small 
Business Act (15 U.S.C. 637(d)) and shall prescribe pro- 
cedures by which mentor firms may terminate partici- 
pation in the program. The Secretary shall publish the 
proposed regulations not later than the date 180 days 
after the date of the enactment of this Act [Nov. 5, 
1990]. The Secretary shall promulgate the final regula- 
tions not later than the date 270 days after the date of 
the enactment of this Act. The Department of Defense 
policy regarding the pilot Mentor-Protege Program 
shall be published and maintained as an appendix to 
the Department of Defense Supplement to the Federal 
Acquisition Regulation. 
"(0 Definitions. — In this section: 

"(1) The term 'small business concern' means a 
business concern that meets the requirements of sec- 
tion 3(a) of the Small Business Act (15 U.S.C. 632(a)) 
and the regulations promulgated pursuant thereto. 

"(2) The term 'disadvantaged small business con- 
cern' means: 

"(A) a small business concern owned and con- 
trolled by socially and economically disadvantaged 
individuals; 

"(B) a business entity owned and controlled by an 
Indian tribe as defined by section 8(a)(13) of the 
Small Business Act (15 U.S.C. 637(a)(13)); 

"(C) a business entity owned and controlled by a 
Native Hawaiian Organization as defined by section 
8(a)(15) of the Small Business Act (15 U.S.C. 
637(a)(15)); 

"(D) a qualified organization employing the se- 
verely disabled; 

"(E) a small business concern owned and con- 
trolled by women, as defined in section 8(d)(3)(D) of 
the Small Business Act (15 U.S.C. 637(d)(3)(D)); 

"(F) a small business concern owned and con- 
trolled by service-disabled veterans (as defined in 
section 8(d)(3) of the Small Business Act [15 U.S.C. 
637(d)(3)]); and 

"(G) a qualified HUBZone small business concern 
(as defined in section 3(p) of the Small Business Act 
[15 U.S.C. 632(p)]). 

"(3) The term 'small business concern owned and 
controlled by socially and economically disadvan- 
taged individuals' has the meaning given such term 
in section 8(d)(3)(C) of the Small Business Act (15 
U.S.C. 637(d)(3)(C)). 

"(4) The term 'historically Black college and uni- 
versity' means any of the historically Black colleges 
and universities referred to in section 2323 of title 10, 
United States Code. 

"(5) The term 'minority institution of higher edu- 
cation' means an institution of higher education with 
a student body that reflects the composition specified 
in section 312(b)(3), (4), and (5) of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1058(b)(3), (4), and (5)). 

"(6) The term 'subcontracting participation goal', 
with respect to a Department of Defense contract, 
means a goal for the extent of the participation by 
disadvantaged small business concerns in the sub- 
contracts awarded under such contract, as estab- 
lished pursuant to section 2323 of title 10, United 
States Code, and section 8(d) of the Small Business 
Act (15 U.S.C. 637(d)). 

"(7) The term 'qualified organization employing the 
severely disabled' means a business entity operated 
on a for-profit or nonprofit basis that — 

"(A) uses rehabilitative engineering to provide 
employment opportunities for severely disabled in- 
dividuals and integrates severely disabled individ- 
uals into its workforce; 

"(B) employs severely disabled individuals at a 
rate that averages not less than 20 percent of its 
total workforce; 

"(C) employs each severely disabled individual in 
its workforce generally on the basis of 40 hours per 
week; and 



"(D) pays not less than the minimum wage pre- 
scribed pursuant to section 6 of the Fair Labor 
Standards Act (29 U.S.C. 206) to those employees 
who are severely disabled individuals. 
"(8) The term 'severely disabled individual' means 
an individual who has a physical or mental disability 
which constitutes a substantial handicap to employ- 
ment and which, in accordance with criteria pre- 
scribed by the Committee for the Purchase From the 
Blind and Other Severely Handicapped established by 
the first section of the Act of June 25, 1938 ([former] 
41 U.S.C. 46 [now 41 U.S.C. 8502]; popularly known as 
the 'Wagner-O'Day Act') [now known as the "Javits- 
Wagner-O'Day Act"; now 41 U.S.C. 8501 et seq.], is of 
such a nature that the individual is otherwise pre- 
vented from engaging in normal competitive employ- 
ment." 

[Amendment by Pub. L. 112-81, §1062(n)(2), to section 
831 of Pub. L. 101-510, set out above, was executed to re- 
flect the probable intent of Congress, notwithstanding 
an error in the directory language.] 

[Pub. L. 112-81, §867, which directed amendment of 
section 831 of Pub. L. 101-510, set out above, by sub- 
stituting "September 30, 2015" for "September 30, 2010" 
in subsec. (j)(l) and "September 30, 2018" for "Septem- 
ber 30, 2013" in subsec. (j)(2), was executed by making 
the substitutions for "September 30, 2011" in subsec. 
(j)(l) and "September 30, 2014" in subsec. (j)(2) to reflect 
the probable intent of Congress and the amendments by 
Pub. L. 112-10, §8016.] 

[Pub. L. 106-65, div. A, title VIII, § 811(f), Oct. 5, 1999, 
113 Stat. 709, provided that: 

["(1) The amendments made by this section [amend- 
ing section 831 of Pub. L. 101-510, set out above] shall 
take effect on October 1, 1999, and shall apply with re- 
spect to mentor-protege agreements that are entered 
into under section 831(e) of the National Defense Au- 
thorization Act for Fiscal Year 1991 [Pub. L. 101-510, set 
out above] on or after that date. 

["(2) Section 831 of the National Defense Authoriza- 
tion Act for Fiscal Year 1991, as in effect on September 
30, 1999, shall continue to apply with respect to mentor- 
protege agreements entered into before October 1, 
1999."] 

[Section 807(b)(2) of Pub. L. 102-484 provided that: 
"The amendment made by this subsection [amending 
section 831 of Pub. L. 101-510, set out above] shall take 
effect as of November 5, 1990."] 

Credit fob Indian Contracting in Meeting Certain 
Minority Subcontracting Goals 

Pub. L. 101-189, div. A, title VIII, §832, Nov. 29, 1989, 
103 Stat. 1508, which provided credit for Indian con- 
tracting in meeting certain minority contracting goals, 
was repealed and restated in section 2323a of this title 
by Pub. L. 102-484, § 801(g)(1)(B), (h)(5). 

Equitable Particifation of American Small and 
Minority-Owned Business in Furnishing of Com- 
modities and Services 

Pub. L. 101-165, title IX, §9004, Nov. 21, 1989, 103 Stat. 
1129, provided that: "During the current fiscal year and 
hereafter, the Secretary of Defense and each purchas- 
ing and contracting agency of the Department of De- 
fense shall assist American small and minority-owned 
business to participate equitably in the furnishing of 
commodities and services financed with funds appro- 
priated under this Act [see Tables for classification] by 
increasing, to an optimum level, the resources and 
number of personnel jointly assigned to promoting both 
small and minority business involvement in purchases 
financed with funds appropriated herein, and by mak- 
ing available or causing to be made available to such 
businesses, information, as far in advance as possible, 
with respect to purchases proposed to be financed with 
funds appropriated under this Act, and by assisting 
small and minority business concerns to participate eq- 
uitably as subcontractors on contracts financed with 
funds appropriated herein, and by otherwise advocating 
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and providing small and minority business opportuni- 
ties to participate in the furnishing of commodities and 
services financed with funds appropriated by this Act." 

Requirement for Substantial Progress on 
Minority and Small Business Contract Awards 

Pub. L. 100-180, div. A, title VIII, §806(a)-(c), Dec. 4, 
1987, 101 Stat. 1126, 1127, directed Secretary of Defense 
to issue regulations to ensure that substantial progress 
was made in increasing awards of Department of De- 
fense contracts to small business concerns, historically 
Black colleges and universities, and minority institu- 
tions described in section 1207(a) of Pub. L. 99-661 [for- 
merly set out below], prior to repeal by Pub. L. 102-484, 
div. A, title VIII, § 801(h)(7), Oct. 23, 1992, 106 Stat. 2446. 

Definitions; Rule of Construction for Duplicate 
Authorization and Appropriation Provisions of 
Public Laws 99-500, 99-591, and 99-661 

Pub. L. 100-26, §§2, 6, Apr. 21, 1987, 101 Stat. 273, 274, 
provided that: 

"SEC. 2. REFERENCES TO 99TH CONGRESS LAWS 

"For purposes of this Act [Pub. L. 100-26, see Short 
Title of 1987 Amendment note set out under section 101 
of this title]: 

"(1) The term 'Defense Authorization Act' means 
the Department of Defense Authorization Act, 1987 
(division A of Public Law 99-661; 100 Stat. 3816 et 
seq.). 

"(2) The term 'Defense Appropriations Act' means 
the Department of Defense Appropriations Act, 1987 
(as contained in identical form in section 101(c) of 
Public Law 99-500 (100 Stat. 1783-82 et seq.) and sec- 
tion 101(c) of Public Law 99-591 (100 Stat. 3341-82 et 
seq.)). 

"(3) The term 'Defense Acquisition Improvement 
Act' means title X of the Defense Appropriations Act 
[100 Stat. 1783-130, 3341-130] and title IX of the De- 
fense Authorization Act [100 Stat. 3910] (as designated 
by the amendment made by section 3(5) [section 3(5) 
of Pub. L. 100-26]). Any reference in this Act to the 
Defense Acquisition Improvement Act shall be con- 
sidered to be a reference to each such title." 

"SEC. 6. CONSTRUCTION OF DUPLICATE AUTHOR- 
IZATION AND APPROPRIATION PROVISIONS 
"(a) Rule for Construction of Duplicate Provi- 
sions. — (1) In applying the provisions of Public Laws 
99-500, 99-591, and 99-661 described in paragraph (2)— 

"(A) the identical provisions of those public laws 
referred to in such paragraph shall be treated as hav- 
ing been enacted only once, and 

"(B) in executing to the United States Code and 
other statutes of the United States the amendments 
made by such identical provisions, such amendments 
shall be executed so as to appear only once in the law 
as amended. 

"(2) Paragraph (1) applies with respect to the provi- 
sions of the Defense Appropriations Act and the De- 
fense Authorization Act (as amended by sections 3, 4, 5, 
and 10(a)) referred to across from each other in the fol- 
lowing table: 



"Section 101(c) of 
Public Law 99-500 

"Title X 
"Sec. 9122 
"Sec. 9036(b) 
"Sec. 9115 



Section 101(c) of 
Public Law 99-591 

Title X 
Sec. 9122 
Sec. 9036(b) 
Sec. 9115 



Division A of 
Public Law 99-661 

Title IX 
Sec. 522 
Sec. 1203 
Sec. 1311 



"(b) Rule for Date of Enactment. — (1) The date of 
the enactment of the provisions of law listed in the 
middle column, and in the right-hand column, of the 
table in subsection (a)(2) shall be deemed to be October 
18, 1986 (the date of the enactment of Public Law 
99-500). 

"(2) Any reference in a provision of law referred to in 
paragraph (1) to 'the date of the enactment of this Act' 
shall be treated as a reference to October 18, 1986." 



[For classification of provisions listed in the table, 
see Tables.] 

Contract Goal for Minorities 

Section 1207 of Pub. L. 99-661, as amended by Pub. L. 
100-180, div. A, title VIII, § 806(d), 101 Stat. 1127; Pub. L. 
100-456, div. A, title VIII, §844, Sept. 29, 1988, 102 Stat. 
2027; Pub. L. 101-189, div. A, title VIII, §831, Nov. 29, 
1989, 103 Stat. 1507; Pub. L. 101-510, div. A, title VIII, 
§§811, 832, title XIII, §§ 1302(d), 1312(b), Nov. 5, 1990, 104 
Stat. 1596, 1612, 1669, 1670; Pub. L. 102-25, title VII, 
§§ 704(a)(6), 705(e), Apr. 6, 1991, 105 Stat. 118, 120, which 
set contract goals for small disadvantaged businesses 
and certain institutions of higher education, was re- 
pealed and restated in section 2323 of this title by Pub. 
L. 102-484, § 801(a)(1)(B), (h)(1). 

Minimum Percentage of Competitive Procurements 

Pub. L. 99-145, title IX, §913, Nov. 8, 1985, 99 Stat. 687, 
as amended by Pub. L. 101-510, div. A, title XIII, 
§ 1322(d)(1), Nov. 5, 1990, 104 Stat. 1672, provided that: 

"(a) Annual Goal. — The Secretary of Defense shall 
establish for each fiscal year a goal for the percentage 
of defense procurements to be made during that year 
(expressed in total dollar value of contracts entered 
into) that are to be competitive procurements. 

"(b) Definition. — For the purposes of this section, 
the term 'competitive procurements' means procure- 
ments made by the Department of Defense through the 
use of competitive procedures, as defined in section 2304 
of title 10, United States Code." 

Defense Procurement Reform: Congressional 
Findings and Policy 

Section 1202 of Pub. L. 98-525, as amended by Pub. L. 
99-500, § 101(c) [title X, § 953(c)], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-172, and Pub. L. 99-591, § 101(c) [title X, 
§953(c)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-172; Pub. L. 

99- 661, div. A, title IX, formerly title IV, § 953(c), Nov. 
14, 1986, 100 Stat. 3952, renumbered title IX, Pub. L. 

100- 26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The Congress finds that recent disclosures of excessive 
payments by the Department of Defense for replenish- 
ment parts have undermined confidence by the public 
and Congress in the defense procurement system. The 
Secretary of Defense should make every effort to re- 
form procurement practices relating to replenishment 
parts. Such efforts should, among other matters, be di- 
rected to the elimination of excessive pricing of replen- 
ishment spare parts and the recovery of unjustified 
payments. Specifically, the Secretary should — 

"(1) direct that officials in the Department of De- 
fense refuse to enter into contracts unless the pro- 
posed prices are fair and reasonable; 

"(2) continue and accelerate ongoing efforts to im- 
prove defense contracting procedures in order to en- 
courage effective competition and assure fair and rea- 
sonable prices; 

"(3) direct that replenishment parts be acquired in 
economic order quantities and on a multiyear basis 
whenever feasible, practicable, and cost effective; 

"(4) direct that standard or commercial parts be 
used whenever such use is technically acceptable and 
cost effective; and 

"(5) vigorously continue reexamination of policies 
relating to acquisition, pricing, and management of 
replenishment parts and of technical data related to 
such parts." 

Modification of Regulations and Directives To 
Accommodate a Policy of Multiyear Procurement 

Section 909(d) of Pub. L. 97-86 directed Secretary of 
Defense, not later than the end of the 90-day period be- 
ginning Dec. 1, 1981, to issue such modifications to ex- 
isting regulations governing defense acquisitions as 
might be necessary to implement the amendments 
made by subsections (a), (b), and (c) [amending sections 
139, 2301, and 2306 of this title] and directed Director of 
the Office of Management and Budget to issue such 
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modifications to existing- Office of Management and 
Budget directives as might be necessary to take into 
account the amendments made by subsections (a) and 
(b) [amending sections 2301 and 2306 of this title]. 

Procurement Requirements for Goods Which Are 
Not American Goods 

Pub. L. 93-365, title VII, §707, Aug. 5, 1974, 88 Stat. 406, 
which prohibited contracts by the Department of De- 
fense for other than American goods after Aug. 5, 1974, 
unless adequate consideration was first given to bids of 
firms in labor surplus areas of the United States, of 
small business firms, and of all other United States 
firms which had offered to furnish American goods, bal- 
ance of payments, cost of shipping other than Amer- 
ican goods, and any duty, tariff, or surcharge on such 
goods, was repealed and restated in section 2501 of this 
title by Pub. L. 100-370, §3(a), (c). Section 2501 of this 
title was renumbered section 2506 by Pub. L. 100-456, 
§ 821(b)(1)(A). Section 2506 of this title was renumbered 
section 2533 by Pub. L. 102-484, § 4202(a). 

§ 2302a. Simplified acquisition threshold 

(a) Simplified Acquisition Threshold. — For 
purposes of acquisitions by agencies named in 
section 2303 of this title, the simplified acquisi- 
tion threshold is as specified in section 134 of 
title 41. 

(b) Inapplicable Laws. — No law properly list- 
ed in the Federal Acquisition Regulation pursu- 
ant to section 1905 of title 41 shall apply to or 
with respect to a contract or subcontract that is 
not greater than the simplified acquisition 
threshold. 

(Added and amended Pub. L. 103-355, title IV, 
§§ 4002(a), 4102(a), Oct. 13, 1994, 108 Stat. 3338, 3340; 
Pub. L. 111-350, § 5(b)(9), Jan. 4, 2011, 124 Stat. 
3843.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-350, § 5(b)(9)(A), sub- 
stituted "section 134 of title 41" for "section 4(11) of the 
Office of Federal Procurement Policy Act". 

Subsec. (b). Pub. L. 111-350, § 5(b)(9)(B), substituted 
"section 1905 of title 41" for "section 33 of the Office of 
Federal Procurement Policy Act". 

1994— Subsec. (b). Pub. L. 103-355, § 4102(a), added sub- 
sec. (b). 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2302b. Implementation of simplified acquisition 
procedures 

The simplified acquisition procedures con- 
tained in the Federal Acquisition Regulation 
pursuant to section 1901 of title 41 shall apply as 
provided in such section to the agencies named 
in section 2303(a) of this title. 

(Added Pub. L. 103-355, title IV, § 4203(a)(1), Oct. 
13, 1994, 108 Stat. 3345; amended Pub. L. 111-350, 
§5(b)(10), Jan. 4, 2011, 124 Stat. 3843.) 

Amendments 

2011— Pub. L. 111-350 substituted "section 1901 of title 
41" for "section 31 of the Office of Federal Procurement 
Policy Act". 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 



Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2302c. Implementation of electronic commerce 
capability 

(a) Implementation of Electronic Commerce 
Capability. — (1) The head of each agency named 
in paragraphs (1), (5), and (6) of section 2303(a) of 
this title shall implement the electronic com- 
merce capability required by section 2301 of title 
41. 

(2) The Secretary of Defense shall act through 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics to implement the ca- 
pability within the Department of Defense. 

(3) In implementing the electronic commerce 
capability pursuant to paragraph (1), the head of 
an agency referred to in paragraph (1) shall con- 
sult with the Administrator for Federal Pro- 
curement Policy. 

(b) Designation of Agency Official.— The 
head of each agency named in paragraph (5) or 
(6) of section 2303(a) of this title shall designate 
a program manager to implement the electronic 
commerce capability for that agency. The pro- 
gram manager shall report directly to an official 
at a level not lower than the senior procurement 
executive designated for the agency under sec- 
tion 1702(c) of title 41. 

(Added Pub. L. 103-355, title IX, § 9002(a), Oct. 13, 
1994, 108 Stat. 3402; amended Pub. L. 105-85, div. 
A, title VIII, § 850(f)(3)(A), Nov. 18, 1997, 111 Stat. 
1850; Pub. L. 105-129, § 1(a)(1), Dec. 1, 1997, 111 
Stat. 2551; Pub. L. 106-65, div. A, title X, 
§1066(a)(18), Oct. 5, 1999, 113 Stat. 771; Pub. L. 
107-107, div. A, title X, § 1048(b)(2), Dec. 28, 2001, 
115 Stat. 1225; Pub. L. 109-364, div. A, title X, 
§ 1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 
111-350, §5(b)(ll), Jan. 4, 2011, 124 Stat. 3843.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-350, §5(b)(ll)(A), sub- 
stituted "section 2301 of title 41" for "section 30 of the 
Office of Federal Procurement Policy Act (41 U.S.C. 
426)". 

Subsec. (b). Pub. L. 111-350, §5(b)(ll)(B), substituted 
"section 1702(c) of title 41" for "section 16(c) of the Of- 
fice of Federal Procurement Policy Act (41 U.S.C. 
414(c))". 

2006— Subsec. (b). Pub. L. 109-364 substituted "section 
16(c) of the Office of Federal Procurement Policy Act 
(41 U.S.C. 414(c))" for "section 16(3) of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 414(3))". 

2001— Subsec. (a)(2). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1999— Subsec. (b). Pub. L. 106-65 substituted "section 
2303(a)" for "section 2303". 

1997 — Pub. L. 105-85 substituted "electronic com- 
merce" for "FACNET" in section catchline and amend- 
ed text generally. Prior to amendment, text read as fol- 
lows: 

"(a) Implementation of FACNET Capability. — (1) 
The head of each agency named in section 2303 of this 
title shall implement the Federal acquisition computer 
network ('FACNET') capability required by section 30 
of the Office of Federal Procurement Policy Act. In the 
case of the Department of Defense, the implementation 
shall be by the Secretary of Defense, acting through 
the Under Secretary of Defense for Acquisition and 
Technology, for the Department of Defense as a whole. 
For purposes of this section, the term 'head of an agen- 
cy' does not include the Secretaries of the military de- 
partments. 
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"(2) In implementing- the FACNET capability pursu- 
ant to paragraph (1), the head of an agency shall con- 
sult with the Administrator for Federal Procurement 
Policy. 

"(b) Designation op Agency Official. — The head of 
each agency named in paragraph (5) or (6) of section 
2303 of this title shall designate a program manager to 
have responsibility for implementation of FACNET ca- 
pability for that agency and otherwise to implement 
this section. Such program manager shall report di- 
rectly to the senior procurement executive designated 
for the agency under section 16(3) of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 414(3))." 

Subsec. (a)(1). Pub. L. 105-129 inserted "of section 
2303(a) of this title" after "paragraphs (1), (5), and (6)". 

Effective Date of 1997 Amendments 

Section 1(a)(2) of Pub. L. 105-129 provided that: "The 
amendment made by paragraph (1) [amending this sec- 
tion] shall take effect as if included in the amendment 
to section 2302c of title 10, United States Code, made by 
section 850(f)(3)(A) of the National Defense Authoriza- 
tion Act for Fiscal Year 1998 [Pub. L. 105-85] to which 
the amendment made by paragraph (1) relates." 

Section 850(g) of Pub. L. 105-85 provided that: 

"(1) Except as provided in paragraph (2), the amend- 
ments made by this section [amending this section, 
section 2304 of this title, section 637 of Title 15, Com- 
merce and Trade, section 1501 of former Title 40, Public 
Buildings, Property, and Works, and sections 252c, 253, 
416, 426, and 427 of Title 41, Public Contracts, repealing 
section 426a of Title 41, amending provisions set out as 
a note under section 413 of Title 41, and repealing provi- 
sions set out as a note under section 426a of Title 41] 
shall take effect 180 days after the date of the enact- 
ment of this Act [Nov. 18, 1997]. 

"(2) The repeal made by subsection (c) of this section 
[repealing provisions set out as a note under section 
426a of Title 41] shall take effect on the date of the en- 
actment of this Act." 

Effective Date 

Pub. L. 103-355, title IX, § 9002(c), Oct. 13, 1994, 108 
Stat. 3402, provided that: "A FACNET capability may 
be implemented and used in an agency before the pro- 
mulgation of regulations implementing this section (as 
provided in section 10002) [108 Stat. 3404, formerly set 
out as a Regulations note under section 251 of former 
Title 41, Public Contracts]. If such implementation and 
use occurs, the period for submission of bids or propos- 
als under section 18(a)(3)(B) of the Office of Federal 
Procurement Policy Act [now 41 U.S.C. 1708(e)(1)(B)], in 
the case of a solicitation through FACNET, may be less 
than the period otherwise applicable under that sec- 
tion, but shall be at least 10 days. The preceding sen- 
tence shall not be in effect after September 30, 1995." 

§2302d. Major system: definitional threshold 
amounts 

(a) Department of Defense Systems. — For 
purposes of section 2302(5) of this title, a system 
for which the Department of Defense is respon- 
sible shall be considered a major system if — 

(1) the total expenditures for research, devel- 
opment, test, and evaluation for the system 
are estimated to be more than $115,000,000 
(based on fiscal year 1990 constant dollars); or 

(2) the eventual total expenditure for pro- 
curement for the system is estimated to be 
more than $540,000,000 (based on fiscal year 
1990 constant dollars). 

(b) Civilian Agency Systems.— For purposes 
of section 2302(5) of this title, a system for which 
a civilian agency is responsible shall be consid- 
ered a major system if total expenditures for the 
system are estimated to exceed the greater of— 



(1) $750,000 (based on fiscal year 1980 constant 
dollars); or 

(2) the dollar threshold for a "major system" 
established by the agency pursuant to Office 
of Management and Budget (OMB) Circular 
A-109, entitled "Major Systems Acquisitions". 

(c) Adjustment Authority. — (1) The Secretary 
of Defense may adjust the amounts and the base 
fiscal year provided in subsection (a) on the 
basis of Department of Defense escalation rates. 

(2) An amount, as adjusted under paragraph 
(1), that is not evenly divisible by $5,000,000 shall 
be rounded to the nearest multiple of $5,000,000. 
In the case of an amount that is evenly divisible 
by $2,500,000 but not evenly divisible by 
$5,000,000, the amount shall be rounded to the 
next higher multiple of $5,000,000. 

(3) An adjustment under this subsection shall 
be effective after the Secretary transmits to the 
Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House 
of Representatives a written notification of the 
adjustment. 

(Added Pub. L. 104-201, div. A, title VIII, 
§ 805(a)(2), Sept. 23, 1996, 110 Stat. 2605; amended 
Pub. L. 105-85, div. A, title X, §1073(a)(41), Nov. 
18, 1997, 111 Stat. 1902; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774.) 

Amendments 

1999— Subsec. (c)(3). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1997— Subsec. (a)(2). Pub. L. 105-85 substituted "pro- 
curement for the system is estimated to be" for "pro- 
curement of". 

§ 2303. Applicability of chapter 

(a) This chapter applies to the procurement by 
any of the following agencies, for its use or 
otherwise, of all property (other than land) and 
all services for which payment is to be made 
from appropriated funds: 

(1) The Department of Defense. 

(2) The Department of the Army. 

(3) The Department of the Navy. 

(4) The Department of the Air Force. 

(5) The Coast Guard. 

(6) The National Aeronautics and Space Ad- 
ministration. 

(b) The provisions of this chapter that apply to 
the procurement of property apply also to con- 
tracts for its installation or alteration. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 128; Pub. L. 
85-568, title III, § 301(b), July 29, 1958, 72 Stat. 432; 
Pub. L. 98-369, div. B, title VII, § 2722(b), July 18, 
1984, 98 Stat. 1187.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2303(a) 


41:151(a). 


Feb. 19, 1948. ch. 65. 


2303(1)) 


41:158 (clause (b), less 


§§2(a), 9 (clause (b)). 62 




last 5 words). 


Stat. 21, 24. 


2303(c) 


41:158 (last 5 words of 






clause (b)). 





In subsection (a), the words "all property named in 
subsection (b), and all services" are substituted for the 
words "for supplies or services". The words "(each 
being hereinafter called the agency)", are omitted, 
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since the revised sections of this chapter make specific 
reference to the agencies named in this revised section. 
The words "United States" before the words "Coast 
Guard" are omitted, since they are not a part of the of- 
ficial name of the Coast Guard under section 1 of title 
14. 

In subsection (b), the introductory clause is sub- 
stituted for the word "supplies". Throughout the re- 
vised chapter reference is made to "property or serv- 
ices covered by this chapter", instead of "supplies", 
since the word "supplies" is defined in section 101(26) of 
this title in its usual and narrower sense, rather than 
the sense of the source statute for this revised chapter. 
It is desirable to avoid a usage which conflicts with the 
definition in section 101(26) of this title. The word 
"ships" and the words "of every character, type, and 
description", after the word "vessels", are omitted as 
covered by the definition of "vessel" in section 1 of 
title 1. 

Amendments 

1984— Subsec. (a). Pub. L. 98-369, § 2722(b)(1)(A), (B), 
substituted in provisions preceding cl. (1) "procure- 
ment" for "purchase, and contract to purchase," and 
"(other than land) and all services" for "named in sub- 
section (b), and all services,". 

Subsec. (a)(1) to (6). Pub. L. 98-369, § 2722(b)(1)(C), (D), 
added cl. (1) and redesignated existing els. (1) to (5) as 
(2) to (6), respectively. 

Subsecs. (b), (c). Pub. L. 98-369, § 2722(b)(2), (3), redes- 
ignated subsec. (c) as (b). Former subsec. (b), which had 
provided that this chapter did not cover land but did 
cover public works, buildings, facilities, vessels, float- 
ing equipment, aircraft, parts, accessories, equipment, 
and machine tools, was struck out. 

1958— Subsec. (a)(5). Pub. L. 85-568 substituted "The 
National Aeronautics and Space Administration" for 
"The National Advisory Committee for Aeronautics". 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-568 effective 90 days after 
July 29, 1958, or on any earlier date on which the Ad- 
ministrator of the National Aeronautics and Space Ad- 
ministration determines, and announces by proclama- 
tion, that the Administration has been organized and is 
prepared to discharge the duties and exercise the pow- 
ers conferred upon it, see note set out under section 
2302 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Acquisition, Lease, or Rental for Use by the 
Armed Forces of Motor Buses Manufactured 
Outside the United States 

Pub. L. 90-500, title IV, §404, Sept. 20, 1968, 82 Stat. 
851, which provided that no funds for the armed forces 
were to be used to buy or lease buses other than those 
manufactured in the United States, except as regula- 
tion from the Secretary of Defense might authorize 
solely to avoid uneconomical procurement or one con- 
trary to the national interest, was repealed and re- 
stated as section 2400 of this title by Pub. L. 97-295, 
§§1(29)(A), 6(b), Oct. 12, 1982, 96 Stat. 1294, 1314. 



[§ 2303a. Repealed. Pub. L. 98-577, title III, 
§ 302(c)(1), Oct. 30, 1984, 98 Stat. 3077] 

Section, Pub. L. 98-525, title XII, § 1212(a), Oct. 19, 
1984, 98 Stat. 2590, related to publication of proposed 
regulations. 

Section, pursuant to section 1212(b) of Pub. L. 98-525, 
was to have taken effect with respect to procurement 
policies, regulations, procedures, or forms first pro- 
posed to be issued by an agency on or after the date 
which was 30 days after the date of enactment of Pub. 
L. 98-525. Pub. L. 98-525 was approved Oct. 19, 1984. How- 
ever, before that effective date, the section was re- 
pealed by Pub. L. 98-577. 

§ 2304. Contracts: competition requirements 

(a) (1) Except as provided in subsections (b), (c), 
and (g) and except in the case of procurement 
procedures otherwise expressly authorized by 
statute, the head of an agency in conducting a 
procurement for property or services — 

(A) shall obtain full and open competition 
through the use of competitive procedures in 
accordance with the requirements of this 
chapter and the Federal Acquisition Regula- 
tion; and 

(B) shall use the competitive procedure or 
combination of competitive procedures that is 
best suited under the circumstances of the 
procurement. 

(2) In determining the competitive procedure 
appropriate under the circumstances, the head 
of an agency — 

(A) shall solicit sealed bids if— 

(i) time permits the solicitation, submis- 
sion, and evaluation of sealed bids; 

(ii) the award will be made on the basis of 
price and other price-related factors; 

(iii) it is not necessary to conduct discus- 
sions with the responding sources about 
their bids; and 

(iv) there is a reasonable expectation of re- 
ceiving more than one sealed bid; and 

(B) shall request competitive proposals if 
sealed bids are not appropriate under clause 
(A). 

(b) (1) The head of an agency may provide for 
the procurement of property or services covered 
by this chapter using competitive procedures 
but excluding a particular source in order to es- 
tablish or maintain an alternative source or 
sources of supply for that property or service if 
the head of the agency determines that to do 
so — 

(A) would increase or maintain competition 
and would likely result in reduced overall 
costs for such procurement, or for any antici- 
pated procurement, of property or services; 

(B) would be in the interest of national de- 
fense in having a facility (or a producer, man- 
ufacturer, or other supplier) available for fur- 
nishing the property or service in case of a na- 
tional emergency or industrial mobilization; 

(C) would be in the interest of national de- 
fense in establishing or maintaining an essen- 
tial engineering, research, or development ca- 
pability to be provided by an educational or 
other nonprofit institution or a federally fund- 
ed research and development center; 

(D) would ensure the continuous availability 
of a reliable source of supply of such property 
or service; 
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(E) would satisfy projected needs for such 
property or service determined on the basis of 
a history of high demand for the property or 
service; or 

(F) in the case of medical supplies, safety 
supplies, or emergency supplies, would satisfy 
a critical need for such supplies. 

(2) The head of an agency may provide for the 
procurement of property or services covered by 
this section using competitive procedures, but 
excluding concerns other than small business 
concerns in furtherance of sections 9 and 15 of 
the Small Business Act (15 U.S.C. 638, 644) and 
concerns other than small business concerns, 
historically Black colleges and universities, and 
minority institutions in furtherance of section 
2323 of this title. 

(3) A contract awarded pursuant to the com- 
petitive procedures referred to in paragraphs (1) 
and (2) shall not be subject to the justification 
and approval required by subsection (f)(1). 

(4) A determination under paragraph (1) may 
not be made for a class of purchases or con- 
tracts. 

(c) The head of an agency may use procedures 
other than competitive procedures only when — 

(1) the property or services needed by the 
agency are available from only one responsible 
source or only from a limited number of re- 
sponsible sources and no other type of prop- 
erty or services will satisfy the needs of the 
agency; 

(2) the agency's need for the property or 
services is of such an unusual and compelling 
urgency that the United States would be seri- 
ously injured unless the agency is permitted 
to limit the number of sources from which it 
solicits bids or proposals; 

(3) it is necessary to award the contract to a 
particular source or sources in order (A) to 
maintain a facility, producer, manufacturer, 
or other supplier available for furnishing prop- 
erty or services in case of a national emer- 
gency or to achieve industrial mobilization, 
(B) to establish or maintain an essential engi- 
neering, research, or development capability 
to be provided by an educational or other non- 
profit institution or a federally funded re- 
search and development center, or (C) to pro- 
cure the services of an expert for use, in any 
litigation or dispute (including any reasonably 
foreseeable litigation or dispute) involving the 
Federal Government, in any trial, hearing, or 
proceeding before any court, administrative 
tribunal, or agency, or to procure the services 
of an expert or neutral for use in any part of 
an alternative dispute resolution or nego- 
tiated rulemaking process, whether or not the 
expert is expected to testify; 

(4) the terms of an international agreement 
or a treaty between the United States and a 
foreign government or international organiza- 
tion, or the written directions of a foreign 
government reimbursing the agency for the 
cost of the procurement of the property or 
services for such government, have the effect 
of requiring the use of procedures other than 
competitive procedures; 

(5) subject to subsection (k), a statute ex- 
pressly authorizes or requires that the pro- 
curement be made through another agency or 



from a specified source, or the agency's need is 
for a brand-name commercial item for author- 
ized resale; 

(6) the disclosure of the agency's needs 
would compromise the national security un- 
less the agency is permitted to limit the num- 
ber of sources from which it solicits bids or 
proposals; or 

(7) the head of the agency — 

(A) determines that it is necessary in the 
public interest to use procedures other than 
competitive procedures in the particular 
procurement concerned, and 

(B) notifies the Congress in writing of such 
determination not less than 30 days before 
the award of the contract. 

(d)(1) For the purposes of applying subsection 

(c)(1)— 

(A) in the case of a contract for property or 
services to be awarded on the basis of accept- 
ance of an unsolicited research proposal, the 
property or services shall be considered to be 
available from only one source if the source 
has submitted an unsolicited research pro- 
posal that demonstrates a concept — 

(i) that is unique and innovative or, in the 
case of a service, for which the source dem- 
onstrates a unique capability of the source 
to provide the service; and 

(ii) the substance of which is not otherwise 
available to the United States, and does not 
resemble the substance of a pending com- 
petitive procurement; and 

(B) in the case of a follow-on contract for 
the continued development or production of a 
major system or highly specialized equipment, 
or the continued provision of highly special- 
ized services, such property or services may be 
deemed to be available only from the original 
source and may be procured through proce- 
dures other than competitive procedures when 
it is likely that award to a source other than 
the original source would result in — 

(i) substantial duplication of cost to the 
United States which is not expected to be re- 
covered through competition; or 

(ii) unacceptable delays in fulfilling the 
agency's needs. 

(2) The authority of the head of an agency 
under subsection (c)(7) may not be delegated. 

(3) (A) The contract period of a contract de- 
scribed in subparagraph (B) that is entered into 
by an agency pursuant to the authority provided 
under subsection (c)(2) — 

(i) may not exceed the time necessary — 

(I) to meet the unusual and compelling re- 
quirements of the work to be performed 
under the contract; and 

(II) for the agency to enter into another 
contract for the required goods or services 
through the use of competitive procedures; 
and 

(ii) may not exceed one year unless the head 
of the agency entering into such contract de- 
termines that exceptional circumstances 
apply. 

(B) This paragraph applies to any contract in 
an amount greater than the simplified acquisi- 
tion threshold. 
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(e) The head of an agency using procedures 
other than competitive procedures to procure 
property or services by reason of the application 
of subsection (c)(2) or (c)(6) shall request offers 
from as many potential sources as is practicable 
under the circumstances. 

(f) (1) Except as provided in paragraph (2), the 
head of an agency may not award a contract 
using procedures other than competitive proce- 
dures unless — 

(A) the contracting officer for the contract 
justifies the use of such procedures in writing 
and certifies the accuracy and completeness of 
the justification; 

(B) the justification is approved — 

(i) in the case of a contract for an amount 
exceeding $500,000 (but equal to or less than 
$10,000,000), by the competition advocate for 
the procuring activity (without further dele- 
gation) or by an official referred to in clause 
(ii) or (iii); 

(ii) in the case of a contract for an amount 
exceeding $10,000,000 (but equal to or less 
than $75,000,000), by the head of the procur- 
ing activity (or the head of the procuring ac- 
tivity's delegate designated pursuant to 
paragraph (6)(A)); or 

(iii) in the case of a contract for an 
amount exceeding $75,000,000, by the senior 
procurement executive of the agency des- 
ignated pursuant to section 1702(c) of title 41 
(without further delegation) or in the case of 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics, acting in 
his capacity as the senior procurement exec- 
utive for the Department of Defense, the 
Under Secretary's delegate designated pur- 
suant to paragraph (6)(B); and 

(C) any required notice has been published 
with respect to such contract pursuant to sec- 
tion 1708 of title 41 and all bids or proposals re- 
ceived in response to that notice have been 
considered by the head of the agency. 

(2) In the case of a procurement permitted by 
subsection (c)(2), the justification and approval 
required by paragraph (1) may be made after the 
contract is awarded. The justification and ap- 
proval required by paragraph (1) is not re- 
quired — 

(A) when a statute expressly requires that 
the procurement be made from a specified 
source; 

(B) when the agency's need is for a brand- 
name commercial item for authorized resale; 

(C) in the case of a procurement permitted 
by subsection (c)(7); 

(D) in the case of a procurement conducted 
under (i) chapter 85 of title 41, or (ii) section 
8(a) of the Small Business Act (15 U.S.C. 
637(a)); or 

(E) in the case of a procurement permitted 
by subsection (c)(4), but only if the head of the 
contracting activity prepares a document in 
connection with such procurement that de- 
scribes the terms of an agreement or treaty, or 
the written directions, referred to in that sub- 
section that have the effect of requiring the 
use of procedures other than competitive pro- 
cedures. 

(3) The justification required by paragraph 
(1)(A) shall include — 



(A) a description of the agency's needs; 

(B) an identification of the statutory excep- 
tion from the requirement to use competitive 
procedures and a demonstration, based on the 
proposed contractor's qualifications or the na- 
ture of the procurement, of the reasons for 
using that exception; 

(C) a determination that the anticipated 
cost will be fair and reasonable; 

(D) a description of the market survey con- 
ducted or a statement of the reasons a market 
survey was not conducted; 

(E) a listing of the sources, if any, that ex- 
pressed in writing an interest in the procure- 
ment; and 

(F) a statement of the actions, if any, the 
agency may take to remove or overcome any 
barrier to competition before a subsequent 
procurement for such needs. 

(4) In no case may the head of an agency — 

(A) enter into a contract for property or 
services using procedures other than competi- 
tive procedures on the basis of the lack of ad- 
vance planning or concerns related to the 
amount of funds available to the agency for 
procurement functions; or 

(B) procure property or services from an- 
other agency unless such other agency com- 
plies fully with the requirements of this chap- 
ter in its procurement of such property or 
services. 

The restriction contained in clause (B) is in ad- 
dition to, and not in lieu of, any other restric- 
tion provided by law. 

(5) (A) The authority of the head of a procuring 
activity under paragraph (l)(B)(ii) may be dele- 
gated only to an officer or employee who — 

(i) if a member of the armed forces, is a gen- 
eral or flag officer; or 

(ii) if a civilian, is serving in a position with 
a grade under the General Schedule (or any 
other schedule for civilian officers or employ- 
ees) that is comparable to or higher than the 
grade of brigadier general or rear admiral 
(lower half). 

(B) The authority of the Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics under paragraph (l)(B)(iii) may be delegated 
only to — 

(i) an Assistant Secretary of Defense; or 

(ii) with respect to the element of the De- 
partment of Defense (as specified in section 
111(b) of this title), other than a military de- 
partment, carrying out the procurement ac- 
tion concerned, an officer or employee serving 
in or assigned or detailed to that element 
who — 

(I) if a member of the armed forces, is serv- 
ing in a grade above brigadier general or 
rear admiral (lower half); or 

(II) if a civilian, is serving in a position 
with a grade under the General Schedule (or 
any other schedule for civilian officers or 
employees) that is comparable to or higher 
than the grade of major general or rear ad- 
miral. 

(g)(1) In order to promote efficiency and econ- 
omy in contracting and to avoid unnecessary 
burdens for agencies and contractors, the Fed- 
eral Acquisition Regulation shall provide for — 
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(A) special simplified procedures for pur- 
chases of property and services for amounts 
not greater than the simplified acquisition 
threshold; and 

(B) special simplified procedures for pur- 
chases of property and services for amounts 
greater than the simplified acquisition thresh- 
old but not greater than $5,000,000 with respect 
to which the contracting officer reasonably 
expects, based on the nature of the property or 
services sought and on market research, that 
offers will include only commercial items. 

(2) A proposed purchase or contract for an 
amount above the simplified acquisition thresh- 
old may not be divided into several purchases or 
contracts for lesser amounts in order to use the 
simplified procedures required by paragraph (1). 

(3) In using simplified procedures, the head of 
an agency shall promote competition to the 
maximum extent practicable. 

(4) The head of an agency shall comply with 
the Federal Acquisition Regulation provisions 
referred to in section 1901(e) of title 41. 

(h) For the purposes of the following, pur- 
chases or contracts awarded after using proce- 
dures other than sealed-bid procedures shall be 
treated as if they were made with sealed-bid pro- 
cedures: 

(1) Chapter 65 of title 41. 

(2) Sections 3141-3144, 3146, and 3147 of title 
40. 

(i) (l) The Secretary of Defense shall prescribe 
by regulation the manner in which the Depart- 
ment of Defense negotiates prices for supplies to 
be obtained through the use of procedures other 
than competitive procedures, as defined in sec- 
tion 2302(2) of this title. 

(2) The regulations required by paragraph (1) 
shall — 

(A) specify the incurred overhead a contrac- 
tor may appropriately allocate to supplies re- 
ferred to in that paragraph; and 

(B) require the contractor to identify those 
supplies which it did not manufacture or to 
which it did not contribute significant value. 

(3) Such regulations shall not apply to an item 
of supply included in a contract or subcontract 
for which the price is based on established cata- 
log or market prices of commercial items sold in 
substantial quantities to the general public. 

(j) The Federal Acquisition Regulation shall 
ensure that the requirement to obtain full and 
open competition is implemented in a manner 
that is consistent with the need to efficiently 
fulfill the Government's requirements. 

(k)(l) It is the policy of Congress that an agen- 
cy named in section 2303(a) of this title should 
not be required by legislation to award a new 
contract to a specific non-Federal Government 
entity. It is further the policy of Congress that 
any program, project, or technology identified 
in legislation be procured through merit-based 
selection procedures. 

(2) A provision of law may not be construed as 
requiring a new contract to be awarded to a 
specified non-Federal Government entity unless 
that provision of law — 

(A) specifically refers to this subsection; 

(B) specifically identifies the particular non- 
Federal Government entity involved; and 



(C) specifically states that the award to that 
entity is required by such provision of law in 
contravention of the policy set forth in para- 
graph (1). 

(3) For purposes of this subsection, a contract 
is a new contract unless the work provided for in 
the contract is a continuation of the work per- 
formed by the specified entity under a preceding 
contract. 

(4) This subsection shall not apply with re- 
spect to any contract that calls upon the Na- 
tional Academy of Sciences to investigate, ex- 
amine, or experiment upon any subject of 
science or art of significance to an agency 
named in section 2303(a) of this title and to re- 
port on such matters to the Congress or any 
agency of the Federal Government. 

(Z)(1)(A) Except as provided in subparagraph 
(B), in the case of a procurement permitted by 
subsection (c), the head of an agency shall make 
publicly available, within 14 days after the 
award of the contract, the documents contain- 
ing the justification and approval required by 
subsection (f)(1) with respect to the procure- 
ment. 

(B) In the case of a procurement permitted by 
subsection (c)(2), subparagraph (A) shall be ap- 
plied by substituting "30 days" for "14 days". 

(2) The documents shall be made available on 
the website of the agency and through a govern- 
ment-wide website selected by the Adminis- 
trator for Federal Procurement Policy. 

(3) This subsection does not require the public 
availability of information that is exempt from 
public disclosure under section 552(b) of title 5. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 128; Pub. L. 
85-800, §8, Aug. 28, 1958, 72 Stat. 967; Pub. L. 
85-861, §33(a)(12), Sept. 2, 1958, 72 Stat. 1565; Pub. 
L. 87-653, §l(a)-(c), Sept. 10, 1962, 76 Stat. 528; 
Pub. L. 90-268, §5, Mar. 16, 1968, 82 Stat. 50; Pub. 
L. 90-500, title IV, §405, Sept. 20, 1968, 82 Stat. 
851; Pub. L. 93-356, §4, July 25, 1974, 88 Stat. 390; 
Pub. L. 96-513, title V, §511(76), Dec. 12, 1980, 94 
Stat. 2926; Pub. L. 97-86, title IX, § 907(a), Dec. 1, 

1981, 95 Stat. 1117; Pub. L. 97-295, §1(24), Oct. 12, 

1982, 96 Stat. 1290; Pub. L. 97-375, title I, §114, 
Dec. 21, 1982, 96 Stat. 1821; Pub. L. 98-369, div. B, 
title VII, §§ 2723(a), 2727(b), July 18, 1984, 98 Stat. 
1187, 1194; Pub. L. 98-577, title V, § 504(b)(1), (2), 
Oct. 30, 1984, 98 Stat. 3086; Pub. L. 99-145, title 
IX, § 961(a)(1), title XIII, §1303(a)(13), Nov. 8, 1985, 

99 Stat. 703, 739; Pub. L. 99-500, § 101(c) [title X, 
§§923(a)-(o), 927(a)], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-152, 1783-155, and Pub. L. 99-591, 
§ 101(c) [title X, §§923(aMc), 927(a)], Oct. 30, 1986, 

100 Stat. 3341-82, 3341-152, 3341-155; Pub. L. 99-661, 
div. A, title IX, formerly title IV, §§923(a)-(c), 
927(a), title XIII, §1343(a)(14), Nov. 14, 1986, 100 
Stat. 3932, 3935, 3993, renumbered title IX, Pub. 
L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; Pub. 
L. 100-26, § 7(d)(3), Apr. 21, 1987, 101 Stat. 281; 
Pub. L. 100-456, div. A, title VIII, §803, Sept. 29, 
1988, 102 Stat. 2008; Pub. L. 101-189, div. A, title 
VIII, §§812, 817, 818, 853(d), Nov. 29, 1989, 103 Stat. 
1493, 1501, 1502, 1519; Pub. L. 101-510, div. A, title 
VIII, § 806(b), Nov. 5, 1990, 104 Stat. 1592; Pub. L. 
102-25, title VII, § 701(d)(2), Apr. 6, 1991, 105 Stat. 
114; Pub. L. 102-484, div. A, title VIII, §§ 801(h)(2), 
816, title X, §1052(23), Oct. 23, 1992, 106 Stat. 2445, 
2454, 2500; Pub. L. 103-160, div. A, title IX, 
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§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
103-355, title I, §§1001-1003, 1004(b), 1005, title IV, 
§ 4401(a), title VII, § 7203(a)(1), Oct. 13, 1994, 108 
Stat. 3249, 3253, 3254, 3347, 3379; Pub. L. 104-106, 
div. D, title XLI, §§ 4101(a), 4102(a), title XLII, 
§ 4202(a)(1), title XLIII, § 4321(b)(4), (5), Feb. 10, 

1996, 110 Stat. 642, 643, 652, 672; Pub. L. 104-320, 
§§ 7(a)(1), 11(c)(1), Oct. 19, 1996, 110 Stat. 3871, 
3873; Pub. L. 105-85, div. A, title VIII, §§ 841(b), 
850(f)(3)(B), title X, § 1073(a)(42), (43), Nov. 18, 

1997, 111 Stat. 1843, 1850, 1902; Pub. L. 107-107, div. 
A, title X, § 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; 
Pub. L. 107-217, § 3(b)(3), Aug. 21, 2002, 116 Stat. 
1295; Pub. L. 108-375, div. A, title VIII, §815, Oct. 
28, 2004, 118 Stat. 2015; Pub. L. 109-364, div. A, 
title X, § 1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; 
Pub. L. 110-181, div. A, title VIII, § 844(b), Jan. 28, 
2008, 122 Stat. 239; Pub. L. 110-417, [div. A], title 
VIII, § 862(b), Oct. 14, 2008, 122 Stat. 4546; Pub. L. 
111-350, §5(b)(12), Jan. 4, 2011, 124 Stat. 3843.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2304(a) 


41:151(c) (less proviso of 


Feb. 19, 1948, ch. 65, 




clause (11) and proviso 


§§2(b) (less 1st sen- 




of clause (16)). 


tence), (c), (e), 7(d). 8. 


2304(b) 


41:156(d). 


62 Stat. 21, 22, 24. 


2304(0) 


41:151(e). 




2304(d) 


41:151(b) (less 1st sen- 






tence). 




2304(e) 


41:151(c) (proviso of 






clause (11) and proviso 






of clause (16)). 




2304(f) 


41:157. 





In subsection (a)(1), the words "the period of" are 
omitted as surplusage. 

In subsections (a)(4)-(10), and (12)-(15), the words "the 
purchase or contract is" are inserted for clarity. 

In subsection (a)(5), the words "to be rendered" are 
omitted as surplusage. 

In subsection (a)(6), the words "its Territories" are 
inserted for clarity. The words "the limits of" are 
omitted as surplusage. 

In subsection (a)(14), the words "and for which" are 
substituted for the word "when". 

In subsection (a)(15), the words "and for which" are 
substituted for 41:151(c)(15) (1st 22 words of proviso). 

In subsection (a)(16), the words "to have" are sub- 
stituted for the words "be made or kept". 

In subsection (a)(17), the first 7 words are inserted for 
clarity. 

In subsection (b), the words "shall be kept" are sub- 
stituted for the words "shall be preserved in the files". 
The words "six years after the date" are substituted for 
the words "a period of six years following". 

In subsection (c), the words "but such authorization 
shall be required in the same manner as heretofore" 
and "continental", in 41:151(e), are omitted as surplus- 
age. 

In subsection (d), the words "before making" are sub- 
stituted for the words "Whenever it is proposed to 
make". 

In subsection (e), the words "beginning six months 
after the effective date of this chapter" are omitted as 
executed. The words "on May 19 and November 19 of 
each year" are substituted for the words "and at the 
end of each six-month period thereafter", since the ef- 
fective date of the source statute was May 19, 1948, and 
the first report was made on November 19, 1948. The 
words "property and services covered by each con- 
tract" are substituted for the words "work required to 
be performed thereunder". 

1958 Act 

The change is necessary to reflect the present Com- 
monwealth status of Puerto Rico. 



1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2304(a) 


10:2304 (note). 


Mar. 16. 1967. Pub. L. 


(1st sen- 




90-5, §304, 81 Stat. 6. 


tence). 






2304(f)(1) 


10:2304(f)(l). 




2304(i) 


10:2304 (note). 


Sept. 21, 1977, Pub. L. 






95-111, §836, 91 Stat. 






906. 



In subsection (a), the words "The Secretary of De- 
fense is hereby directed that insofar as practicable all 
contracts shall be formally advertised" are omitted as 
unnecessary because of 10:2304(a) (1st sentence). 

Subsection (f)(1) is amended to correct a mistake in 
spelling. 

In subsection (i)(l)(B), the words "or States" are 
omitted because of 1:1. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

2011— Subsec. (f)(l)(B)(iii). Pub. L. 111-350, 
§5(b)(12)(A), substituted "section 1702(c) of title 41" for 
"section 16(c) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 414(c))". 

Subsec. (f)(1)(C). Pub. L. 111-350, §5(b)(12)(B), sub- 
stituted "section 1708 of title 41" for "section 18 of the 
Office of Federal Procurement Policy Act (41 U.S.C. 
416)". 

Subsec. (f)(2)(D)(i). Pub. L. 111-350, §5(b)(12)(C), sub- 
stituted "chapter 85 of title 41" for "the Javits-Wagner- 
O'Day Act (41 U.S.C. 46 et seq.)". 

Subsec. (g)(4). Pub. L. 111-350, §5(b)(12)(D), sub- 
stituted "section 1901(e) of title 41" for "section 31(f) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
427)". 

Subsec. (h)(1). Pub. L. 111-350, § 5(b)(12)(E), sub- 
stituted "Chapter 65 of title 41" for "The Walsh-Healey 
Act (41 U.S.C. 35 et seq.)". 

2008— Subsec. (d)(3). Pub. L. 110-417 added par. (3). 

Subsec. (f)(4) to (6). Pub. L. 110-181, § 844(b)(2), redesig- 
nated pars. (5) and (6) as (4) and (5), respectively, and 
struck out former par. (4) which read as follows: "The 
justification required by paragraph (1)(A) and any re- 
lated information, and any document prepared pursu- 
ant to paragraph (2)(E), shall be made available for in- 
spection by the public consistent with the provisions of 
section 552 of title 5." 

Subsec. (I). Pub. L. 110-181, § 844(b)(1), added subsec. 
(I). 

2006— Subsec. (f)(l)(B)(iii). Pub. L. 109-364 substituted 
"section 16(c) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 414(c))" for "section 16(3) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 414(3))". 

2004— Subsec. (f)(l)(B)(ii), (iii). Pub. L. 108-375 sub- 
stituted "$75,000,000" for "$50,000,000". 

2002— Subsec. (h). Pub. L. 107-217, § 3(b)(3)(A), struck 
out "laws" after "following" in introductory provi- 
sions. 

Subsec. (h)(2). Pub. L. 107-217, § 3(b)(3)(B), substituted 
"Sections 3141-3144, 3146, and 3147 of title 40" for "The 
Act entitled An Act relating to the rate of wages for 
laborers and mechanics employed on public buildings of 
the United States and the District of Columbia by con- 
tractors and subcontractors, and for other purposes', 
approved March 3, 1931 (commonly referred to as the 
'Davis-Bacon Act') (40 U.S.C. 276a— 276a-5)". 

2001— Subsec. (f)(l)(B)(iii), (6)(B). Pub. L. 107-107 sub- 
stituted "Under Secretary of Defense for Acquisition, 
Technology, and Logistics" for "Under Secretary of De- 
fense for Acquisition and Technology". 

1997— Subsec. (c)(5). Pub. L. 105-85, § 1073(a)(42), sub- 
stituted "subsection (k)" for "subsection (j)". 

Subsec. (f)(l)(B)(iii). Pub. L. 105-85, § 1073(a)(43)(A), 
substituted "(6)(B)" for "(6)(C)". 

Subsec. (f)(2)(E). Pub. L. 105-85, § 841(b), struck out 
"and such document is approved by the competition ad- 
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vocate for the procuring- activity" after "requiring the 
use of procedures other than competitive procedures". 

Subsec. (f)(6)(B), (C). Pub. L. 105-85, §1073(a)(43)(B), re- 
designated subpar. (C) as (B), substituted "paragraph 
(l)(B)(iii)" for "paragraph (l)(B)(iv)" in introductory 
provisions, and struck out former subpar. (B), which 
read as follows: "The authority of the senior procure- 
ment executive under paragraph (l)(B)(iii) may be dele- 
gated only to an officer or employee within the senior 
procurement executive's organization who — 

"(i) if a member of the armed forces, is a general or 
flag officer; or 

"(ii) if a civilian, is serving in a position in grade 
GS-16 or above (or in a comparable or higher position 
under any other schedule for civilian officers or em- 
ployees)." 

Subsec. (g)(4). Pub. L. 105-85, § 850(f)(3)(B), substituted 
"31(f)" for "31(g)". 

1996— Subsec. (c)(3)(C). Pub. L. 104-320 substituted 
"agency, or to procure the services of an expert or neu- 
tral for use" for "agency, or" and inserted "or nego- 
tiated rulemaking" after "alternative dispute resolu- 
tion". 

Subsec. (f)(l)(B)(i). Pub. L. 104-106, § 4102(a)(1), sub- 
stituted "$500,000 (but equal to or less than $10,000,000)" 
for "$100,000 (but equal to or less than $1,000,000)" and 
"(ii) or (iii)" for "(ii), (iii), or (iv)". 

Subsec. (f)(l)(B)(ii). Pub. L. 104-106, § 4102(a)(2), sub- 
stituted "$10,000,000 (but equal to or less than 
$50,000,000)" for "$1,000,000 (but equal to or less than 
$10,000,000)" and inserted "or" at end. 

Subsec. (f)(l)(B)(iii), (iv). Pub. L. 104-106, § 4102(a)(3), 
(4), redesignated cl. (iv) as (iii) and struck out former 
cl. (iii) which read as follows: "in the case of a contract 
for an amount exceeding $10,000,000 (but equal to or less 
than $50,000,000), by the senior procurement executive 
of the agency designated pursuant to section 16(3) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
414(3)) or the senior procurement executive's delegate 
designated pursuant to paragraph (6)(B), or in the case 
of the Under Secretary of Defense for Acquisition and 
Technology, acting in his capacity as the senior pro- 
curement executive for the Department of Defense, the 
Under Secretary's delegate designated pursuant to 
paragraph (6)(C); or". 

Subsec. (f)(2)(D). Pub. L. 104-106, § 4321(b)(4), sub- 
stituted "the Javits-Wagner-O'Day Act (41 U.S.C. 46 et 
seq.)," for "the Act of June 25, 1938 (41 U.S.C. 46 et seq.), 
popularly referred to as the Wagner-O'Day Act,". 

Subsec. (g)(1). Pub. L. 104-106, § 4202(a)(1)(A), sub- 
stituted "shall provide for — " and subpars. (A) and (B) 
for "shall provide for special simplified procedures for 
purchases of property and services for amounts not 
greater than the simplified acquisition threshold." 

Subsec. (g)(4). Pub. L. 104-106, § 4202(a)(1)(B), added 
par. (4). 

Subsec. (h)(1). Pub. L. 104-106, § 4321(b)(5), added par. 
(1) and struck out former par. (1) which read as follows: 
"The Act entitled 'An Act to provide conditions for the 
purchase of supplies and the making of contracts by 
the United States, and for other purposes', approved 
June 30, 1936 (commonly referred to as the 'Walsh- 
Healey Act') (41 U.S.C. 35-45)." 

Subsecs. (j), (k). Pub. L. 104-106, § 4101(a), added sub- 
sec. (j) and redesignated former subsec. (j) as (k). 

1994— Subsec. (a)(1)(A). Pub. L. 103-355, §1001(1), sub- 
stituted "Federal Acquisition Regulation" for "modi- 
fications to regulations promulgated pursuant to sec- 
tion 2V52 of the Competition in Contracting Act of 1984 
(41 U.S.C. 403 note)". 

Subsec. (b)(1)(D) to (F). Pub. L. 103-355, § 1002(a), 
added subpars. (D) to (F). 

Subsec. (b)(4). Pub. L. 103-355, § 1002(b), added par. (4). 

Subsec. (c)(3)(C). Pub. L. 103-355, §1005, added subpar. 
(C). 

Subsec. (c)(5). Pub. L. 103-355, § 7203(a)(1)(A), inserted 
"subject to subsection (j)," after "(5)". 

Subsec. (f)(l)(B)(i). Pub. L. 103-355, §1003, inserted be- 
fore semicolon at end "or by an official referred to in 
clause (ii), (iii), or (iv)". 



Subsec. (g)(1). Pub. L. 103-355, §§1001(2), 4401(a)(1), sub- 
stituted "Federal Acquisition Regulation" for "regula- 
tions modified in accordance with section 2752 of the 
Competition in Contracting Act of 1984 (41 U.S.C. 403 
note)" and "purchases of property and services for 
amounts not greater than the simplified acquisition 
threshold" for "small purchases of property and serv- 
ices". 

Subsec. (g)(2). Pub. L. 103-355, § 4401(a)(4), substituted 
"simplified acquisition threshold" for "small purchase 
threshold" and "simplified procedures" for "small pur- 
chase procedures". 

Pub. L. 103-355, § 4401(a)(2), (3), redesignated par. (3) as 

(2) and struck out former par. (2) which read as follows: 
"For the purposes of this subsection, a small purchase 
is a purchase or contract for an amount which does not 
exceed the small purchase threshold." 

Subsec. (g)(3). Pub. L. 103-355, § 4401(a)(5), substituted 
"simplified procedures" for "small purchase proce- 
dures". 

Pub. L. 103-355, § 4401(a)(3), redesignated par. (4) as (3). 
Former par. (3) redesignated (2). 

Subsec. (g)(4). Pub. L. 103-355, § 4401(a)(3), redesig- 
nated par. (4) as (3). 

Subsec. (j). Pub. L. 103-355, § 7203(a)(1)(B), added sub- 
sec. (j). 

Pub. L. 103-355, § 1004(b), struck out subsec. (j) which 
related to authority of Secretary of Defense to enter 
into master agreements for advisory and assistance 
services. 

1993— Subsec. (f)(l)(B)(iii), (iv), (6)(C). Pub. L. 103-160 
substituted "Under Secretary of Defense for Acquisi- 
tion and Technology" for "Under Secretary of Defense 
for Acquisition". 

1992— Subsec. (b)(2). Pub. L. 102-484, § 801(h)(2), sub- 
stituted "section 2323 of this title" for "section 1207 of 
the National Defense Authorization Act for Fiscal Year 
1987 (10 U.S.C. 2301 note)". 

Subsec. (j)(3)(A). Pub. L. 102-484, §1052(23), substituted 
"section 8(d) of the Small Business Act (15 U.S.C. 
637(d))" for "section 8(e) of the Small Business Act (15 
U.S.C. 637(e))". 

Subsec. (j)(5). Pub. L. 102-484, §816, substituted "on 
September 30, 1994." for "at the end of the three-year 
period beginning on the date on which final regulations 
prescribed to carry out this subsection take effect." 

1991— Subsec. (g)(2). Pub. L. 102-25, § 701(d)(2)(A)(i), 
substituted "subsection" for "chapter". 

Subsec. (g)(5). Pub. L. 102-25, §701(d)(2)(A)(ii), struck 
out par. (5) which provided that in this subsection, the 
term "small purchase threshold" has the meaning 
given such term in section 403(11) of title 41. See sec- 
tion 2302(7) of this title. 

Subsec. (j)(3)(A). Pub. L. 102-25, § 701(d)(2)(B), sub- 
stituted "the small purchase threshold" for "$25,000". 

1990— Subsec. (g). Pub. L. 101-510 substituted "the 
small purchase threshold" for "$25,000" in pars. (2) and 

(3) and added par. (5). 

1989— Subsec. (b)(2). Pub. L. 101-189, § 853(d), sub- 
stituted "The head of an agency" for "An executive 
agency" and "concerns other than" for "other than" 
and inserted before period at end "and concerns other 
than small business concerns, historically Black col- 
leges and universities, and minority institutions in fur- 
therance of section 1207 of the National Defense Au- 
thorization Act for Fiscal Year 1987 (10 U.S.C. 2301 
note)". 

Subsec. (f)(l)(B)(iii). Pub. L. 101-189, § 818(a)(1), (3), 
added cl. (iii). Former cl. (iii) redesignated (iv). 

Subsec. (f)(l)(B)(iv). Pub. L. 101-189, § 818(a)(2), (c)(1), 
redesignated cl. (iii) as (iv) and substituted 
"$50,000,000" for "$10,000,000" and "paragraph (6)(C)" for 
"paragraph (6)(B)". 

Subsec. (f)(2)(E). Pub. L. 101-189, § 817(a), added sub- 
par. (E). 

Subsec. (f)(4). Pub. L. 101-189, §817(b), inserted ", and 
any document prepared pursuant to paragraph (2)(E)," 
after "any related information". 

Subsec. (f)(6)(B). Pub. L. 101-189, § 818(b)(2), added sub- 
par. (B). Former subpar. (B) redesignated (C). 
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Subsec. (f)(6)(C). Pub. L. 101-189, § 818(b)(1), (c)(2), re- 
designated subpar. (B) as (C) and substituted "para- 
graph (l)(B)(iv)" for "paragraph (l)(B)(iii)". 

Subsec. (j). Pub. L. 101-189, §812, added subsec. (j). 

1988— Subsec. (f)(l)(B)(ii). Pub. L. 100-456, §803(1), sub- 
stituted "(or the head of the procuring activity's dele- 
gate designated pursuant to paragraph (6)(A));" for "or 
a delegate who, if a member of the armed forces, is a 
general or flag officer or, if a civilian, is serving in a 
position in grade GS-16 or above under the General 
Schedule (or in a comparable or higher position under 
another schedule);". 

Subsec. (f)(l)(B)(iii). Pub. L. 100-456, §803(2), inserted 
"or in the case of the Under Secretary of Defense for 
Acquisition, acting in his capacity as the senior pro- 
curement executive for the Department of Defense, the 
Under Secretary's delegate designated pursuant to 
paragraph (6)(B)" before semicolon at end. 

Subsec. (f)(6). Pub. L. 100-456, §803(3), added par. (6). 

1987— Subsec. (a)(1)(A). Pub. L. 100-26, § 7(d)(3)(A), in- 
serted "(41 U.S.C. 403 note)" after "Competition in Con- 
tracting Act of 1984". 

Subsec. (f)(1)(C). Pub. L. 100-26, § 7(d)(3)(B), inserted 
"(41 U.S.C. 416)" after "Policy Act". 

Subsec. (g)(1). Pub. L. 100-26, § 7(d)(3)(A), inserted "(41 
U.S.C. 403 note)" after "Act of 1984". 

1986— Subsec. (b)(2). Pub. L. 99-661, §1343(a)(14), sub- 
stituted "15 U.S.C. 638," for "15 U.S.C. 639;". 

Subsec. (c)(1). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§ 923(a)], Pub. L. 99-661, § 923(a), amended par. (1) 
identically, inserting "or only from a limited number 
of responsible sources". 

Subsec. (d)(1)(A). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§ 923(b)], Pub. L. 99-661, §923(b), amended sub- 
par. (A) identically, substituting "a concept — " for "a 
unique and innovative concept", adding cl. (i), and des- 
ignating provision relating to nonavailability to the 
United States and nonresemblance to a pending com- 
petitive procurement as cl. (ii). 

Subsec. (d)(1)(B). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§ 923(c)], Pub. L. 99-661, §923(c), amended subpar. 
(B) identically, inserting ", or the continued provision 
of highly specialized services, such property or services 
may be deemed to be available only from the original 
source and may be procured through procedures other 
than competitive procedures" after "highly specialized 
equipment", inserted a one-em dash after "would result 
in", paragraphed els. (i) and (ii), in cl. (i) substituted 
"competition;" for "competition,", and in cl. (ii) 
struck out ", such property may be deemed to be avail- 
able only from the original source and may be procured 
through procedures other than competitive procedures" 
after "agency's needs". 

Subsec. (i). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§927(a)], Pub. L. 99-661, §927(a), amended section iden- 
tically, adding subsec. (i). 

1985— Subsec. (a)(1)(B). Pub. L. 99-145, § 1303(a)(13), 
substituted "procedures" for "krocedures". 

Subsec. (f)(2). Pub. L. 99-145, § 961(a)(1), amended sec- 
ond sentence generally. Prior to amendment, second 
sentence read as follows: "The justification and ap- 
proval required by paragraph (1) is not required in the 
case of a procurement permitted by subsection (c)(7) or 
in the case of a procurement conducted under — 

"(A) the Act of June 25, 1938 (41 U.S.C. 46 et seq.), 

popularly referred to as the Wagner-O'Day Act; or 

"(B) the authority of section 8(a) of the Small Busi- 
ness Act (15 U.S.C. 637)." 

1984— Pub. L. 98-369, §2723(a), substituted "Contracts: 
competition requirements" for "Purchases and con- 
tracts: formal advertising; exceptions" in section 
catchline and struck out subsecs. (a) to (e) and (g) to 
(i), redesignated subsec. (f) as (h), and added new sub- 
secs. (a) through (g), thereby removing the prior statu- 
tory preference for formal advertising and installing 
instead more competitive procurement procedures, in- 
cluding dual sourcing, but with provision for the use of 
other than competitive procedures in specified situa- 
tions. 

Subsec. (b)(2). Pub. L. 98-577, § 504(b)(1), substituted 
provisions to the effect that executive agencies may 



provide for procurement of property or services covered 
by this section using competitive procedures but ex- 
cluding other than small business concerns for provi- 
sions which provided that executive agencies shall use 
competitive procedures but may restrict a solicitation 
to allow only small business concerns to compete. 

Subsec. (b)(3). Pub. L. 98-577, § 504(b)(1), added par. (3). 

Subsec. (f)(2). Pub. L. 98-577, § 504(b)(2), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

Subsec. (h). Pub. L. 98-369, § 2727(b), substituted "con- 
tracts awarded after using procedures other than 
sealed-bid procedures shall be treated as if they were 
made with sealed bid procedures" for "contracts nego- 
tiated under this section shall be treated as if they 
were made with formal advertising". 

Pub. L. 98-369, § 2723(a)(1)(B), redesignated subsec. (f) 
as (h). 

1982— Subsec. (a). Pub. L. 97-295, §1(24)(A), inserted 
", and shall be awarded on a competitive bid basis to 
the lowest responsible bidder," after "formal advertis- 
ing". 

Subsec. (e). Pub. L. 97-375 repealed subsec. (e) which 
directed that a report be made on May and November 
19 of each year of purchases and contracts under els. 
(11) and (16) of subsec. (a) since the last report, and that 
the report name each contractor, state the amount of 
each contract, and describe, with consideration of the 
national security, the property and services covered by 
each contract. 

Subsec. (f)(1). Pub. L. 97-295, §1(24)(B), substituted 
"Healey" for "Healy" after "Walsh-". 

Subsec. (i). Pub. L. 97-295, §1(24)(C), added subsec. (i). 

1981— Subsecs. (a)(3), (g). Pub. L. 97-86 substituted 
"$25,000" for "$10,000". 

1980— Subsec. (f). Pub. L. 96-513 substituted "(1) The 
Act entitled An Act to provide conditions for the pur- 
chase of supplies and the making of contracts by the 
United States, and for other purposes', approved June 
30, 1936 (commonly referred to as the 'Walsh-Healy 
Act') (41 U.S.C. 35-45).", for "(1) Sections 35-45 of title 
41.", and "(2) The Act entitled An Act relating to the 
rate of wages for laborers and mechanics employed on 
public buildings of the United States and the District 
of Columbia by contractors and subcontractors, and for 
other purposes', approved March 3, 1931 (commonly re- 
ferred to as the 'Davis-Bacon Act') (40 U.S.C. 276a — 
276a-5)." for "(2) Sections 276a— 276a-5 of title 40.", and 
struck out "(3) Sections 324 and 325a of title 40". 

1974— Subsec. (a)(3). Pub. L. 93-356, §4(a), substituted 
"$10,000" for "$2,500". 

Subsec. (g). Pub. L. 93-356, §4(b), substituted "$10,000" 
for "$2,500". 

1968— Subsec. (g). Pub. L. 90-500 required that the pro- 
posals solicited from the maximum number of qualified 
sources, consistent with the nature and requirements 
of the supplies or services to be procured, include price. 

Subsec. (h). Pub. L. 90-268 added subsec. (h). 

1962— Subsec. (a). Pub. L. 87-653, §l(a), (b), provided 
that formal advertising be used where feasible and 
practicable under existing conditions and circum- 
stances, subjected the agency head to the requirements 
of section 2310 of this title before negotiating a con- 
tract where formal advertising is not feasible and prac- 
ticable and, in par. (14), substituted "would be likely to 
result in additional cost to the Government by reason 
of duplication of investment or would result in duplica- 
tion of necessary preparation which would unduly 
delay the procurement of the property;" for "and com- 
petitive bidding might require duplication of invest- 
ment or preparation already made or would unduly 
delay the procurement of that property; or". 

Subsec. (g). Pub. L. 87-653, §l(c), added subsec. (g). 

1958 — Subsec. (a). Pub. L. 85-861 included Common- 
wealths in cl. (6). 

Pub. L. 85-800 substituted "$2,500" for "$1,000" in cl. 
(3) and inserted "or nonperishable" in cl. (9). 

Effective Date of 1997 Amendment 

Amendment by section 850(f)(3)(B) of Pub. L. 105-85 ef- 
fective 180 days after Nov. 18, 1997, see section 850(g) of 
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Pub. L. 105-85, set out as a note under section 2302c of 
this title. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendments 
by Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1986 Amendment 

Section 101(c) [title X, § 923(d)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 923(d) of title IX, formerly 
title IV of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 

"(1) The amendment made by subsection (a) [amend- 
ing this section] shall apply with respect to contracts 
for which solicitations are issued after the end of the 
180-day period beginning- on the date of the enactment 
of this Act [Oct. 18, 1986]. 

"(2) The amendment made by subsection (b) [amend- 
ing this section] shall apply with respect to contracts 
awarded on the basis of unsolicited research proposals 
after the end of the 180-day period beginning on the 
date of the enactment of this Act. 

"(3) The amendments made by subsection (c) [amend- 
ing this section] shall apply with respect to follow-on 
contracts awarded after the end of the 180-day period 
beginning on the date of the enactment of this Act." 

Effective Date of 1985 Amendment 

Section 961(e) of Pub. L. 99-145 provided that: "The 
amendments made by subsections (a) [amending this 
section and section 253 of Title 41, Public Contracts], 
(b) [amending section 2323 (now section 2343) of this 
title], and (c) [amending section 759 of former Title 40, 
Public Buildings, Property, and Works] shall take ef- 
fect as if included in the enactment of the Competition 
in Contracting Act of 1984 (title VII of division B of 
Public Law 98-369) [see Effective Date of 1984 Amend- 
ment note set out under section 2302 of this title]." 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Section 1(h) of Pub. L. 87-653 provided that: "The 
amendments made by this Act [amending this section 
and sections 2306, 2310, and 2311 of this title] shall take 
effect on the first day of the third calendar month 
which begins after the date of enactment of this Act 
[Sept. 10, 1962]." 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Construction of 1994 Amendment 

Repeal of prior subsec. (j) of this section by section 
1004(b) of Pub. L. 103-355 not to be construed as modify- 
ing or superseding, or as intended to impair or restrict, 
authorities or responsibilities under former section 759 
or former subchapter VI (§541 et seq.) of chapter 10 of 
Title 40 [now chapter 11 of Title 40, Public Buildings, 
Property, and Works], see section 1004(d) of Pub. L. 
103-355, set out as a note under section 2304a of this 
title. 



Construction of 1984 Amendment 

Section 2723(c) of Pub. L. 98-369 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 2305 of this title] do not supersede or 
affect the provisions of section 8(a) of the Small Busi- 
ness Act (15 U.S.C. 637(a))." 

Requirements for Information Relating to Supply 
Chain Risk 

Pub. L. 111-383, div. A, title VIII, §806, Jan. 7, 2011, 124 
Stat. 4260, provided that: 

"(a) Authority. — Subject to subsection (b), the head 
of a covered agency may — 

"(1) carry out a covered procurement action; and 
"(2) limit, notwithstanding any other provision of 
law, in whole or in part, the disclosure of information 
relating to the basis for carrying out a covered pro- 
curement action. 

"(b) Determination and Notification. — The head of a 
covered agency may exercise the authority provided in 
subsection (a) only after — 

"(1) obtaining a joint recommendation by the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics and the Chief Information Offi- 
cer of the Department of Defense, on the basis of a 
risk assessment by the Under Secretary of Defense 
for Intelligence, that there is a significant supply 
chain risk to a covered system; 

"(2) making a determination in writing, in unclassi- 
fied or classified form, with the concurrence of the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, that — 

"(A) use of the authority in subsection (a)(1) is 
necessary to protect national security by reducing 
supply chain risk; 

"(B) less intrusive measures are not reasonably 
available to reduce such supply chain risk; and 

"(C) in a case where the head of the covered agen- 
cy plans to limit disclosure of information under 
subsection (a)(2), the risk to national security due 
to the disclosure of such information outweighs the 
risk due to not disclosing such information; and 
"(3) providing a classified or unclassified notice of 
the determination made under paragraph (2) to the 
appropriate congressional committees, which notice 
shall include — 

"(A) the information required by section 2304(f)(3) 
of title 10, United States Code; 

"(B) the joint recommendation by the Under Sec- 
retary of Defense for Acquisition, Technology, and 
Logistics and the Chief Information Officer of the 
Department of Defense as specified in paragraph (1); 

"(C) a summary of the risk assessment by the 
Under Secretary of Defense for Intelligence that 
serves as the basis for the joint recommendation 
specified in paragraph (1); and 

"(D) a summary of the basis for the determina- 
tion, including a discussion of less intrusive meas- 
ures that were considered and why they were not 
reasonably available to reduce supply chain risk. 
"(c) Delegation. — The head of a covered agency may 
not delegate the authority provided in subsection (a) or 
the responsibility to make a determination under sub- 
section (b) to an official below the level of the service 
acquisition executive for the agency concerned. 

"(d) Limitation on Disclosure. — If the head of a cov- 
ered agency has exercised the authority provided in 
subsection (a)(2) to limit disclosure of information — 
"(1) no action undertaken by the agency head under 
such authority shall be subject to review in a bid pro- 
test before the Government Accountability Office or 
in any Federal court; and 
"(2) the agency head shall — 

"(A) notify appropriate parties of a covered pro- 
curement action and the basis for such action only 
to the extent necessary to effectuate the covered 
procurement action; 

"(B) notify other Department of Defense compo- 
nents or other Federal agencies responsible for pro- 
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curements that may be subject to the same or simi- 
lar supply chain risk, in a manner and to the extent 
consistent with the requirements of national secu- 
rity; and 

"(C) ensure the confidentiality of any such notifi- 
cations. 

"(e) Definitions. — In this section: 

"(1) Head of a covered agency. — The term 'head of 
a covered agency' means each of the following: 
"(A) The Secretary of Defense. 
"(B) The Secretary of the Army. 
"(C) The Secretary of the Navy. 
"(D) The Secretary of the Air Force. 
"(2) Covered procurement action. — The term 'cov- 
ered procurement action' means any of the following 
actions, if the action takes place in the course of con- 
ducting a covered procurement: 

"(A) The exclusion of a source that fails to meet 
qualification standards established in accordance 
with the requirements of section 2319 of title 10, 
United States Code, for the purpose of reducing sup- 
ply chain risk in the acquisition of covered sys- 
tems. 

"(B) The exclusion of a source that fails to 
achieve an acceptable rating with regard to an eval- 
uation factor providing for the consideration of 
supply chain risk in the evaluation of proposals for 
the award of a contract or the issuance of a task or 
delivery order. 

"(C) The decision to withhold consent for a con- 
tractor to subcontract with a particular source or 
to direct a contractor for a covered system to ex- 
clude a particular source from consideration for a 
subcontract under the contract. 
"(3) Covered procurement. — The term 'covered 
procurement' means — 

"(A) a source selection for a covered system or a 
covered item of supply involving either a perform- 
ance specification, as provided in section 
2305(a)(l)(C)(ii) of title 10, United States Code, or an 
evaluation factor, as provided in section 
2305(a)(2)(A) of such title, relating to supply chain 
risk; 

"(B) the consideration of proposals for and issu- 
ance of a task or delivery order for a covered sys- 
tem or a covered item of supply, as provided in sec- 
tion 2304c(d)(3) of title 10, United States Code, 
where the task or delivery order contract concerned 
includes a contract clause establishing a require- 
ment relating to supply chain risk; or 

"(C) any contract action involving a contract for 
a covered system or a covered item of supply where 
such contract includes a clause establishing re- 
quirements relating to supply chain risk. 
"(4) Supply chain risk. — The term 'supply chain 
risk' means the risk that an adversary may sabotage, 
maliciously introduce unwanted function, or other- 
wise subvert the design, integrity, manufacturing, 
production, distribution, installation, operation, or 
maintenance of a covered system so as to surveil, 
deny, disrupt, or otherwise degrade the function, use, 
or operation of such system. 

"(5) Covered system. — The term 'covered system' 
means a national security system, as that term is de- 
fined in section 3542(b) of title 44, United States Code. 

"(6) Covered item of supply. — The term 'covered 
item of supply' means an item of information tech- 
nology (as that term is defined in section 11101 of 
title 40, United States Code) that is purchased for in- 
clusion in a covered system, and the loss of integrity 
of which could result in a supply chain risk for a cov- 
ered system. 

"(7) Appropriate congressional committees. — The 
term 'appropriate congressional committees' means — 
"(A) in the case of a covered system included in 
the National Intelligence Program or the Military 
Intelligence Program, the Select Committee on In- 
telligence of the Senate, the Permanent Select 
Committee on Intelligence of the House of Rep- 
resentatives, and the congressional defense com- 



mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Represent- 
atives]; and 

"(B) in the case of a covered system not otherwise 
included in subparagraph (A), the congressional de- 
fense committees. 
"(f) Effective Date. — The requirements of this sec- 
tion shall take effect on the date that is 180 days after 
the date of the enactment of this Act [Jan. 7, 2011] and 
shall apply to — 

"(1) contracts that are awarded on or after such 
date; and 

"(2) task and delivery orders that are issued on or 
after such date pursuant to contracts that awarded 
before, on, or after such date. 

"(g) Sunset. — The authority provided in this section 
shall expire on the date that is three years after the 
date of the enactment of this Act." 

Publication of Notification of Bundling of 
Contracts of the Department of Defense 

Pub. L. 111-84, div. A, title VIII, §820, Oct. 28, 2009, 123 
Stat. 2410, provided that: 

"(a) Requirement to Publish Notification for Bun- 
dling. — A contracting officer of the Department of De- 
fense carrying out a covered acquisition shall publish a 
notification consistent with the requirements of para- 
graph (c)(2) of subpart 10.001 of the Federal Acquisition 
Regulation on the website known as FedBizOpps.gov 
(or any successor site) at least 30 days prior to the re- 
lease of a solicitation for such acquisition and, if the 
agency has determined that measurably substantial 
benefits are expected to be derived as a result of bun- 
dling such acquisition, shall include in the notification 
a brief description of the benefits. 

"(b) Covered Acquisition Defined. — In this section, 
the term 'covered acquisition' means an acquisition 
that is — 

"(1) funded entirely using funds of the Department 
of Defense; and 

"(2) covered by subpart 7.107 of the Federal Acquisi- 
tion Regulation (relating to acquisitions involving 
bundling). 

"(c) Construction. — 

"(1) Notification. — Nothing in this section shall be 
construed to alter the responsibility of a contracting 
officer to provide the notification referred to in sub- 
section (a) with respect to a covered acquisition, or 
otherwise provide notification, to any party concern- 
ing such acquisition under any other requirement of 
law or regulation. 

"(2) Disclosure. — Nothing in this section shall be 
construed to require the public availability of infor- 
mation that is exempt from public disclosure under 
section 552(b) of title 5, United States Code, or is 
otherwise restricted from public disclosure by law or 
Executive order. 

"(3) Issuance of solicitation. — Nothing in this sec- 
tion shall be construed to require a contracting offi- 
cer to delay the issuance of a solicitation in order to 
meet the requirements of subsection (a) if the expe- 
dited issuance of such solicitation is otherwise au- 
thorized under any other requirement of law or regu- 
lation." 

Small Arms Acquisition Strategy and 
Requirements Review 

Pub. L. 110-417, [div. A], title I, §143, Oct. 14, 2008, 122 
Stat. 4381, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(e)(1), Jan. 7, 2011, 124 Stat. 4374, provided that: 

"(a) Secretary of Defense Report. — Not later than 
120 days after the date of the enactment of this Act 
[Oct. 14, 2008], the Secretary of Defense shall submit to 
the congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the small 
arms requirements of the Armed Forces and the indus- 
trial base of the United States. The report shall include 
the following: 
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"(1) An assessment of Department of Defense-wide 
small arms requirements in terms of capabilities and 
quantities, based on an analysis of the small arms ca- 
pability assessments of each military department. 

"(2) An assessment of plans for small arms re- 
search, development, and acquisition programs to 
meet the requirements identified under paragraph (1). 

"(3) An assessment of capabilities, capacities, and 
risks in the small arms industrial base of the United 
States to meet the requirements of the Department 
of Defense for pistols, carbines, rifles, and light, me- 
dium, and heavy machine guns during the 20 years 
following the date of the report. 

"(4) An assessment of the costs, benefits, and risks 
of full and open competition for the procurement of 
non-developmental pistols and carbines that are not 
technically compatible with the M9 pistol or M4 car- 
bine to meet the requirements identified under para- 
graph (1). 

"(b) Competition for a New Individual Weapon. — 

"(1) Competition required. — If the small arms ca- 
pabilities based assessments by the Army identify 
gaps in small arms capabilities and the Secretary of 
the Army determines that a new individual weapon is 
required to address such gaps, the Secretary shall 
procure the new individual weapon using full and 
open competition as described in paragraph (2). 

"(2) Pull and open competition. — The full and open 
competition described in this paragraph is competi- 
tion among all responsible manufacturers that — 

"(A) is open to all developmental item solutions 
and non-developmental item solutions; and 

"(B) provides for the award of a contract based on 
selection criteria that reflect the key performance 
parameters and attributes identified in a service re- 
quirements document approved by the Army. 
"(c) Small Arms Defined. — In this section, the term 
'small arms' — 

"(1) means man-portable or vehicle-mounted light 
weapons, designed primarily for use by individual 
military personnel for anti-personnel use; and 

"(2) includes pistols, carbines, rifles, and light, me- 
dium, and heavy machine guns." 

Implementation of Statutory Requirements Re- 
garding the National Technology and Industrial 
Base 

Pub. L. 110-417, [div. A], title VIII, §802, Oct. 14, 2008, 
122 Stat. 4518, provided that: 

"(a) Guidance Required. — Not later than 270 days 
after the date of the enactment of this Act [Oct. 14, 
2008], the Secretary of Defense shall issue guidance re- 
garding — 

"(1) the appropriate application of the authority in 
sections 2304(b) and 2304(c)(3)(A) of title 10, United 
States Code, in connection with major defense acqui- 
sition programs; and 

"(2) the appropriate timing and performance of the 
requirement in section 2440 of title 10, United States 
Code, to consider the national technology and indus- 
trial base in the development and implementation of 
acquisition plans for each major defense acquisition 
program. 

"(b) Definitions. — In this section;[:] 

"(1) Major defense acquisition program. — The 
term 'major defense acquisition program' has the 
meaning provided in section 2430 of title 10, United 
States Code. 

"(2) National technology and industrial base. — 
The term 'national technology and industrial base' 
has the meaning provided in section 2500(1) of title 10, 
United States Code." 

Plan for Restricting Government-Unique Contract 
Clauses on Commercial Contracts 

Pub. L. 110-181, div. A, title VIII, §821, Jan. 28, 2008, 
122 Stat. 226, provided that: 

"(a) Plan. — The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall develop and 



implement a plan to minimize the number of govern- 
ment-unique contract clauses used in commercial con- 
tracts by restricting the clauses to the following: 

"(1) Government-unique clauses authorized by law 
or regulation. 

"(2) Any additional clauses that are relevant and 
necessary to a specific contract. 
"(b) Commercial Contract. — In this section: 

"(1) The term 'commercial contract' means a con- 
tract awarded by the Federal Government for the 
procurement of a commercial item. 

"(2) The term 'commercial item' has the meaning 
provided by section 4(12) of the Office of Federal Pro- 
curement Policy Act ([former] 41 U.S.C. 403(12)) [see 
41 U.S.C. 103]." 

Telephone Services for Military Personnel 
Serving In Combat Zones 

Pub. L. 110-181, div. A, title VIII, §885, Jan. 28, 2008, 
122 Stat. 265, as amended by Pub. L. 111-383, div. A, title 
VI, §641, Jan. 7, 2011, 124 Stat. 4241; Pub. L. 112-81, div. 
A, title X, § 1062(c), Dec. 31, 2011, 125 Stat. 1585, provided 
that: 

"(a) Competitive Procedures Required. — 

"(1) Requirement. — When the Secretary of Defense 
considers it necessary to provide morale, welfare, and 
recreation telephone services for military personnel 
serving in combat zones, the Secretary shall use com- 
petitive procedures when entering into a contract to 
provide those services. 

"(2) Review and determination. — Before soliciting 
bids or proposals for new contracts, or considering ex- 
tensions to existing contracts, to provide morale, 
welfare, and recreation telephone services for mili- 
tary personnel serving in combat zones, the Sec- 
retary shall review and determine whether it is in the 
best interest of the Department to require bids or 
proposals, or adjustments for the purpose of extend- 
ing a contract, to include options that minimize the 
cost of the telephone services to individual users 
while providing individual users the flexibility of 
using phone cards from other than the prospective 
contractor. 

"(b) Effective Date. — 

"(1) Requirement. — Subsection (a)(1) shall apply to 
any new contract to provide morale, welfare, and 
recreation telephone services for military personnel 
serving in combat zones that is entered into after the 
date of the enactment of this Act [Jan. 28, 2008]. 

"(2) Review AND determination. — Subsection (a)(2) 
shall apply to any new contract or extension to an 
existing contract to provide morale, welfare, and 
recreation telephone services for military personnel 
serving in combat zones that is entered into or agreed 
upon after the date of the enactment of this Act. 
"(c) Morale, Welfare, and Recreation Telephone 
Services Defined. — In this section, the term 'morale, 
welfare, and recreation telephone services' means unof- 
ficial telephone calling center services supporting call- 
ing centers provided by the Army and Air Force Ex- 
change Service, Navy Exchange Service Command, Ma- 
rine Corps exchanges, or any other nonappropriated 
fund instrumentality of the United States under the ju- 
risdiction of the Armed Forces which is conducted for 
the comfort, pleasure, contentment, or physical or 
mental improvement of members of the Armed 
Forces." 

Competition for Procurement of Small Arms 
Supplied to Iraq and Afghanistan 

Pub. L. 110-181, div. A, title VIII, §892, Jan. 28, 2008, 
122 Stat. 270, provided that: 

"(a) Competition Requirement. — For the procure- 
ment of pistols and other weapons described in sub- 
section (b), the Secretary of Defense shall ensure, con- 
sistent with the provisions of section 2304 of title 10, 
United States Code, that — 

"(1) full and open competition is obtained to the 

maximum extent practicable; 
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"(2) no responsible United States manufacturer is 
excluded from competing for such procurements; and 

"(3) products manufactured in the United States 
are not excluded from the competition. 
"(b) Procurements Covered. — This section applies to 
the procurement of the following': 

"(1) Pistols and other weapons less than 0.50 caliber 
for assistance to the Army of Iraq, the Iraqi Police 
Forces, and other Iraqi security organizations. 

"(2) Pistols and other weapons less than 0.50 caliber 
for assistance to the Army of Afghanistan, the 
Afghani Police Forces, and other Afghani security or- 
ganizations." 

Internal Controls for Procurements on Behalf of 
the Department of Defense 

Pub. L. 110-417, [div. A], title VIII, §804(a)-(c), Oct. 14, 
2008, 122 Stat. 4519, provided that: 

"(a) Inclusion of Additional Non-Defense Agencies 
in Review. — The covered non-defense agencies specified 
in subsection (c) of this section shall be considered cov- 
ered non-defense agencies as defined in subsection (i) of 
section 817 of the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007 (Public Law 
109-364; 120 Stat. 2326) [set out below] for purposes of 
such section. 

"(b) Deadlines and Applicability for Additional 
Non-Defense Agencies. — For each covered non-defense 
agency specified in subsection (c) of this section, sec- 
tion 817 of the John Warner National Defense Author- 
ization Act for Fiscal Year 2007 (Public Law 109-364; 120 
Stat. 2326) shall apply to such agency as follows: 

"(1) The review and determination required by sub- 
section (a)(1) of such section shall be completed by 
not later than March 15, 2009. 

"(2) The review and determination required by sub- 
section (a)(2) of such section, if necessary, shall be 
completed by not later than June 15, 2010, and such 
review and determination shall be a review and deter- 
mination of such agency's procurement of property 
and services on behalf of the Department of Defense 
in fiscal year 2009. 

"(3) The memorandum of understanding required by 
subsection (c)(1) of such section shall be entered into 
by not later than 60 days after the date of the enact- 
ment of this Act [Oct. 14, 2008]. 

"(4) The limitation specified in subsection (d)(1) of 
such section shall apply after March 15, 2009, and be- 
fore June 16, 2010. 

"(5) The limitation specified in subsection (d)(2) of 
such section shall apply after June 15, 2010. 

"(6) The limitation required by subsection (d)(3) of 
such section shall commence, if necessary, on the 
date that is 60 days after the date of the enactment 
of this Act. 

"(c) Definition of Covered Non-Defense Agency. — 
In this section, the term 'covered non-defense agency' 
means each of the following: 

"(1) The Department of Commerce. 
"(2) The Department of Energy." 

Pub. L. 110-181, div. A, title VIII, §801, Jan. 28, 2008, 
122 Stat. 202, as amended by Pub. L. 110-417, [div. A], 
title VIII, § 804(d), Oct. 14, 2008, 122 Stat. 4519; Pub. L. 
111-84, div. A, title VIII, §806, Oct. 28, 2009, 123 Stat. 
2404; Pub. L. 112-81, div. A, title VIII, §817, Dec. 31, 2011, 
125 Stat. 1493, provided that: 

"(a) Inspectors General Reviews and Determina- 
tions. — 

"(1) In general. — For each covered non-defense 
agency, the Inspector General of the Department of 
Defense and the Inspector General of such covered 
non-defense agency shall, not later than the date 
specified in paragraph (2), jointly — 
"(A) review — 

"(i) the procurement policies, procedures, and 
internal controls of such covered non-defense 
agency that are applicable to the procurement of 
property and services on behalf of the Depart- 
ment by such covered non-defense agency; and 

"(ii) the administration of such policies, proce- 
dures, and internal controls; and 



"(B) determine in writing whether such covered 
non-defense agency is or is not compliant with de- 
fense procurement requirements. 
"(2) Deadline for reviews and determinations. — 
The reviews and determinations required by para- 
graph (1) shall take place as follows: 

"(A) In the case of the General Services Adminis- 
tration, by not later than March 15, 2010. 

"(B) In the case of the Department of the Inte- 
rior, by not later than March 15, 2011. 

"(C) In the case of each of the Department of Vet- 
erans Affairs and the National Institutes of Health, 
by not later than March 15, 2012. 

"(D) In the case of each of the Department of 
Commerce and the Department of Energy, by not 
later than March 15, 2015. 

"(3) Separate reviews and determinations. — The 
Inspector General of the Department of Defense and 
the Inspector General of a covered non-defense agen- 
cy may by joint agreement conduct separate reviews 
of the procurement of property and services on behalf 
of the Department of Defense that are conducted by 
separate business units, or under separate govern- 
ment-wide acquisition contracts, of the covered non- 
defense agency. If such separate reviews are con- 
ducted, the Inspectors General shall make a separate 
determination under paragraph (1)(B) with respect to 
each such separate review. 

"(4) Memoranda of understanding for reviews 
and determinations. — Not later than one year before 
a review and determination is required under this 
subsection with respect to a covered non-defense 
agency, the Inspector General of the Department of 
Defense and the Inspector General of the covered non- 
defense agency shall enter into a memorandum of un- 
derstanding with each other to carry out such review 
and determination. 

"(5) Termination of non-compliance determina- 
tion. — If the Inspector General of the Department of 
Defense and the Inspector General of a covered non- 
defense agency determine, pursuant to paragraph 
(1)(B), that a covered non-defense agency is not com- 
pliant with defense procurement requirements, the 
Inspectors General shall terminate such a determina- 
tion effective on the date on which the Inspectors 
General jointly — 

"(A) determine that the non-defense agency is 

compliant with defense procurement requirements; 

and 

"(B) notify the Secretary of Defense of that deter- 
mination. 

"(6) Resolution of disagreements. — If the Inspec- 
tor General of the Department of Defense and the In- 
spector General of a covered non-defense agency are 
unable to agree on a joint determination under this 
subsection, a determination by the Inspector General 
of the Department of Defense under this subsection 
shall be conclusive for the purposes of this section. 
"(b) Limitation on Procurements on Behalf of De- 
partment of Defense. — 

"(1) Except as provided in paragraph (2), an acquisi- 
tion official of the Department of Defense may place 
an order, make a purchase, or otherwise procure 
property or services for the Department of Defense in 
excess of the simplified acquisition threshold through 
a non-defense agency only if — 

"(A) in the case of a procurement by any non-de- 
fense agency in any fiscal year, the head of the non- 
defense agency has certified that the non-defense 
agency will comply with defense procurement re- 
quirements for the fiscal year; 
"(B) in the case of — 

"(i) a procurement by a covered non-defense 
agency in a fiscal year for which a memorandum 
of understanding is required by subsection (a)(4), 
the Inspector General of the Department of De- 
fense and the Inspector General of the covered 
non-defense agency have entered into such a 
memorandum of understanding; or 

"(ii) a procurement by a covered non-defense 
agency in a fiscal year following the Inspectors 
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General review and determination required by- 
subsection (a), the Inspectors General have deter- 
mined that a covered non-defense agency is com- 
pliant with defense procurement requirements or 
have terminated a prior determination of non- 
compliance in accordance with subsection (a)(5); 
and 

"(C) the procurement is not otherwise prohibited 
by section 817 of the John Warner National Defense 
Authorization Act for Fiscal Year 200V (Public Law 
109-364) or section 811 of the National Defense Au- 
thorization Act for Fiscal Year 2006 (Public Law 
109-163) [see notes below]. 

"(2) Exception for procurements of necessary 
property and services. — 

"(A) IN general. — The limitation in paragraph (1) 
shall not apply to the procurement of property and 
services on behalf of the Department of Defense by 
a non-defense agency during any fiscal year for 
which there is in effect a written determination of 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics that it is necessary in 
the interest of the Department of Defense to pro- 
cure property and services through the non-defense 
agency during such fiscal year. 

"(B) Scope of particular exception. — A written 
determination with respect to a non-defense agency 
under subparagraph (A) shall apply to any category 
of procurements through the non-defense agency 
that is specified in the determination. 
"(3) Treatment of procurements under joint pro- 
grams with intelligence community. — For purposes 
of this subsection, a contract entered into by a non- 
defense agency that is an element of the intelligence 
community (as defined in section 3(4) of the National 
Security Act of 194V (50 U.S.C. 401a(4))) for the per- 
formance of a joint program conducted to meet the 
needs of the Department of Defense and the non-de- 
fense agency shall not be considered a procurement of 
property or services for the Department of Defense 
through a non-defense agency. 
"(c) Guidance on Interagency Contracting. — 

"(1) Requirement. — Not later than 180 days after 
the date of enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense shall issue guidance on the use 
of interagency contracting by the Department of De- 
fense. 

"(2) Matters covered. — The guidance required by 
paragraph (1) shall address the circumstances in 
which it is appropriate for Department of Defense ac- 
quisition officials to procure goods or services 
through a contract entered into by an agency outside 
the Department of Defense. At a minimum, the guid- 
ance shall address — 

"(A) the circumstances in which it is appropriate 
for such acquisition officials to use direct acquisi- 
tions; 

"(B) the circumstances in which it is appropriate 
for such acquisition officials to use assisted acqui- 
sitions; 

"(C) the circumstances in which it is appropriate 
for such acquisition officials to use interagency 
contracting to acquire items unique to the Depart- 
ment of Defense and the procedures for approving 
such interagency contracting; 

"(D) the circumstances in which it is appropriate 
for such acquisition officials to use interagency 
contracting to acquire items that are already being 
provided under a contract awarded by the Depart- 
ment of Defense; 

"(E) tools that should be used by such acquisition 
officials to determine whether items are already 
being provided under a contract awarded by the De- 
partment of Defense; and 

"(F) procedures for ensuring that defense procure- 
ment requirements are identified and commu- 
nicated to outside agencies involved in interagency 
contracting. 

"(d) Compliance With Defense Procurement Re- 
quirements. — For the purposes of this section, a non- 



defense agency is compliant with defense procurement 
requirements if the procurement policies, procedures, 
and internal controls of the non-defense agency appli- 
cable to the procurement of products and services on 
behalf of the Department of Defense, and the manner in 
which they are administered, are adequate to ensure 
the compliance of the non-defense agency with the fol- 
lowing: 

"(1) The Federal Acquisition Regulation and other 
laws and regulations that apply to procurements of 
property and services by Federal agencies. 

"(2) Laws and regulations (including applicable De- 
partment of Defense financial management regula- 
tions) that apply to procurements of property and 
services made by the Department of Defense through 
other Federal agencies. 

"(e) Treatment of Procurements for Fiscal Year 
Purposes. — For the purposes of this section, a procure- 
ment shall be treated as being made during a particular 
fiscal year to the extent that funds are obligated by the 
Department of Defense for the procurement in that fis- 
cal year. 
"(f) Definitions. — In this section: 

"(1) Non-defense agency. — The term 'non-defense 
agency' means any department or agency of the Fed- 
eral Government other than the Department of De- 
fense. Such term includes a covered non-defense 
agency. 

"(2) Covered non-defense agency. — The term 'cov- 
ered non-defense agency' means each of the following: 
"(A) The General Services Administration. 
"(B) The Department of the Interior. 
"(C) The Department of Veterans Affairs. 
"(D) The National Institutes of Health. 
"(E) The Department of Commerce. 
"(F) The Department of Energy. 
"(3) Government-wide acquisition contract. — The 
term 'government-wide acquisition contract' means a 
task or delivery order contract that — 

"(A) is entered into by a non-defense agency; and 
"(B) may be used as the contract under which 
property or services are procured for one or more 
other departments or agencies of the Federal Gov- 
ernment. 

"(4) Simplified acquisition threshold. — The term 
'simplified acquisition threshold' has the meaning 
provided by section 2302(V) of title 10, United States 
Code. 

"(5) Interagency contracting. — The term 'inter- 
agency contracting' means the exercise of the author- 
ity under section 1535 of title 31, United States Code, 
or other statutory authority, for Federal agencies to 
purchase goods and services under contracts entered 
into or administered by other agencies. 

"(6) Acquisition official. — The term 'acquisition 
official', with respect to the Department of Defense, 
means — 

"(A) a contracting officer of the Department of 
Defense; or 

"(B) any other Department of Defense official au- 
thorized to approve a direct acquisition or an as- 
sisted acquisition on behalf of the Department of 
Defense. 

"(V) Direct acquisition. — The term 'direct acquisi- 
tion', with respect to the Department of Defense, 
means the type of interagency contracting through 
which the Department of Defense orders an item or 
service from a government-wide acquisition contract 
maintained by a non-defense agency. 

"(8) Assisted acquisition.— The term 'assisted ac- 
quisition', with respect to the Department of Defense, 
means the type of interagency contracting through 
which acquisition officials of a non-defense agency 
award a contract or task or delivery order for the 
procurement of goods or services on behalf of the De- 
partment of Defense." 

Pub. L. 109-364, div. A, title VIII, §817, Oct. IV, 2006, 
120 Stat. 2326, provided that: 

"(a) Inspector General Reviews and Determina- 
tions.— 
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"(1) In general. — For each covered non-defense 
agency, the Inspector General of the Department of 
Defense and the Inspector General of such non-de- 
fense agency shall, not later than March 15, 2007, 
jointly— 

"(A) review — 

"(i) the procurement policies, procedures, and 
internal controls of such non-defense agency that 
are applicable to the procurement of property and 
services on behalf of the Department by such non- 
defense agency; and 

"(ii) the administration of those policies, proce- 
dures, and internal controls; and 
"(B) determine in writing whether — 

"(i) such non-defense agency is compliant with 
defense procurement requirements; 

"(ii) such non-defense agency is not compliant 
with defense procurement requirements, but has a 
program or initiative to significantly improve 
compliance with defense procurement require- 
ments; 

"(iii) neither of the conclusions stated in 
clauses (i) and (ii) is correct in the case of such 
non-defense agency; or 

"(iv) such non-defense agency is not compliant 
with defense procurement requirements to such 
an extent that the interests of the Department of 
Defense are at risk in procurements conducted by 
such non-defense agency. 
"(2) Actions following certain determinations. — 
If the Inspectors General determine under paragraph 
(1) that a conclusion stated in clause (ii), (iii), or (iv) 
of subparagraph (B) of that paragraph is correct in 
the case of a covered non-defense agency, such In- 
spectors General shall, not later than June 15, 2008, 
jointly— 

"(A) conduct a second review, as described in sub- 
paragraph (A) of that paragraph, regarding such 
non-defense agency's procurement of property or 
services on behalf of the Department of Defense in 
fiscal year 2007; and 

"(B) determine in writing whether such non-de- 
fense agency is or is not compliant with defense 
procurement requirements. 
"(b) Compliance With Defense Procurement Re- 
quirements. — For the purposes of this section, a cov- 
ered non-defense agency is compliant with defense pro- 
curement requirements if such non-defense agency's 
procurement policies, procedures, and internal controls 
applicable to the procurement of products and services 
on behalf of the Department of Defense, and the man- 
ner in which they are administered, are adequate to en- 
sure such non-defense agency's compliance with the re- 
quirements of laws and regulations that apply to pro- 
curements of property and services made directly by 
the Department of Defense. 

"(c) Memoranda of Understanding Between Inspec- 
tors General. — 

"(1) In general. — Not later than 60 days after the 
date of the enactment of this Act [Oct. 17, 2006], the 
Inspector General of the Department of Defense and 
the Inspector General of each covered non-defense 
agency shall enter into a memorandum of under- 
standing with each other to carry out the reviews and 
make the determinations required by this section. 

"(2) Scope of memoranda. — The Inspector General 
of the Department of Defense and the Inspector Gen- 
eral of a covered non-defense agency may by mutual 
agreement conduct separate reviews of the procure- 
ment of property and services on behalf of the De- 
partment of Defense that are conducted by separate 
business units, or under separate governmentwide ac- 
quisition contracts, of such non-defense agency. In 
any case where such separate reviews are conducted, 
the Inspectors General shall make separate deter- 
minations under paragraph (1) or (2) of subsection (a), 
as applicable, with respect to each such separate re- 
view. 

"(d) Limitations on Procurements on Behalf of De- 
partment of Defense. — 



"(1) Limitation during review period. — After 
March 15, 2007, and before June 16, 2008, no official of 
the Department of Defense may, except as provided in 
subsection (e) or (f), order, purchase, or otherwise 
procure property or services in an amount in excess 
of $100,000 through a covered non-defense agency for 
which a determination described in clause (iii) or (iv) 
of paragraph (1)(B) of subsection (a) has been made 
under subsection (a). 

"(2) Limitation after review period. — After June 
15, 2008, no official of the Department of Defense may, 
except as provided in subsection (e) or (f), order, pur- 
chase, or otherwise procure property or services in an 
amount in excess of $100,000 through a covered non- 
defense agency that, having been subject to review 
under this section, has not been determined under 
this section as being compliant with defense procure- 
ment requirements. 

"(3) Limitation following failure to reach mou. — 
Commencing on the date that is 60 days after the 
date of the enactment of this Act [Oct. 17, 2006], if a 
memorandum of understanding between the Inspector 
General of the Department of Defense and the Inspec- 
tor General of a covered non-defense agency cannot 
be attained causing the review required by this sec- 
tion to not be performed, no official of the Depart- 
ment of Defense, except as provided in subsection (e) 
or (f), may order, purchase or otherwise procure prop- 
erty or services in an amount in excess of $100,000 
through such non-defense agency. 
"(e) Exception From Applicability of Limita- 
tions. — 

"(1) Exception. — No limitation applies under sub- 
section (d) with respect to the procurement of prop- 
erty and services on behalf of the Department of De- 
fense by a covered non-defense agency during any pe- 
riod that there is in effect a determination of the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, made in writing, that it is nec- 
essary in the interest of the Department of Defense 
to continue to procure property and services through 
such non-defense agency. 

"(2) Applicability of determination. — A written 
determination with respect to a covered non-defense 
agency under paragraph (1) is in effect for the period, 
not in excess of one year, that the Under Secretary 
shall specify in the written determination. The Under 
Secretary may extend from time to time, for up to 
one year at a time, the period for which the written 
determination remains in effect. 
"(f) Termination of Applicability of Limitations. — 
Subsection (d) shall cease to apply to a covered non-de- 
fense agency on the date on which the Inspector Gen- 
eral of the Department of Defense and the Inspector 
General of such non-defense agency jointly — 

"(1) determine that such non-defense agency is 
compliant with defense procurement requirements; 
and 

"(2) notify the Secretary of Defense of that deter- 
mination. 

"(g) Identification of Procurements Made During 
a Particular Fiscal Year. — For the purposes of sub- 
section (a), a procurement shall be treated as being 
made during a particular fiscal year to the extent that 
funds are obligated by the Department of Defense for 
that procurement in that fiscal year. 

"(h) Resolution of Disagreements. — If the Inspector 
General of the Department of Defense and the Inspector 
General of a covered non-defense agency are unable to 
agree on a joint determination under subsection (a) or 
(f), a determination by the Inspector General of the De- 
partment of Defense under such subsection shall be 
conclusive for the purposes of this section, 
"(i) Definitions. — In this section: 

"(1) The term 'covered non-defense agency' means 
each of the following: 

"(A) The Department of Veterans Affairs. 
"(B) The National Institutes of Health. 
"(2) The term 'governmentwide acquisition con- 
tract', with respect to a covered non-defense agency, 
means a task or delivery order contract that — 



§2304 



TITLE 10— ARMED FORCES 



Page 1220 



"(A) is entered into by the non-defense agency; 
and 

"(B) may be used as the contract under which 
property or services are procured for one or more 
other departments or agencies of the Federal Gov- 
ernment." 

Pub. L. 109-163, div. A, title VIII, §811, Jan. 6, 2006, 119 
Stat. 3374, provided that: 

"(a) Inspector General Reviews and Determina- 
tions.— 

"(1) In general. — For each covered non-defense 
agency, the Inspector General of the Department of 
Defense and the Inspector General of such non-de- 
fense agency shall, not later than March 15, 2006, 
jointly— 

"(A) review — 

"(i) the procurement policies, procedures, and 
internal controls of such non-defense agency that 
are applicable to the procurement of property and 
services on behalf of the Department by such non- 
defense agency; and 

"(ii) the administration of those policies, proce- 
dures, and internal controls; and 
"(B) determine in writing whether — 

"(i) such non-defense agency is compliant with 
defense procurement requirements; 

"(ii) such non-defense agency is not compliant 
with defense procurement requirements, but has a 
program or initiative to significantly improve 
compliance with defense procurement require- 
ments; or 

"(iii) neither of the conclusions stated in 
clauses (i) and (ii) is correct in the case of such 
non-defense agency. 
"(2) Actions following certain determinations. — 
If the Inspectors General determine under paragraph 
(1) that the conclusion stated in clause (ii) or (iii) of 
subparagraph (B) of that paragraph is correct in the 
case of a covered non-defense agency, such Inspectors 
General shall, not later than June 15, 2007, jointly — 
"(A) conduct a second review, as described in sub- 
paragraph (A) of that paragraph, regarding such 
non-defense agency's procurement of property or 
services on behalf of the Department of Defense in 
fiscal year 2006; and 

"(B) determine in writing whether such non-de- 
fense agency is or is not compliant with defense 
procurement requirements. 
"(b) Compliance With Defense Procurement Re- 
quirements. — For the purposes of this section, a cov- 
ered non-defense agency is compliant with defense pro- 
curement requirements if such non-defense agency's 
procurement policies, procedures, and internal controls 
applicable to the procurement of products and services 
on behalf of the Department of Defense, and the man- 
ner in which they are administered, are adequate to en- 
sure such non-defense agency's compliance with the re- 
quirements of laws and regulations that apply to pro- 
curements of property and services made directly by 
the Department of Defense. 

"(c) Memoranda of Understanding Between Inspec- 
tors General. — 

"(1) In general. — Not later than 60 days after the 
date of the enactment of this Act [Jan. 6, 2006], the 
Inspector General of the Department of Defense and 
the Inspector General of each covered non-defense 
agency shall enter into a memorandum of under- 
standing with each other to carry out the reviews and 
make the determinations required by this section. 

"(2) Scope of memoranda. — The Inspector General 
of the Department of Defense and the Inspector Gen- 
eral of a covered non-defense agency may by mutual 
agreement conduct separate reviews of the procure- 
ment of property and services on behalf of the De- 
partment of Defense that are conducted by separate 
business units, or under separate governmentwide ac- 
quisition contracts, of such non-defense agency. In 
any case where such separate reviews are conducted, 
the Inspectors General shall make separate deter- 
minations under paragraph (1) or (2) of subsection (a), 



as applicable, with respect to each such separate re- 
view. 

"(d) Limitations on Procurements on Behalf of De- 
partment of Defense. — 

"(1) Limitation during review period. — After 
March 15, 2006, and before June 16, 2007, no official of 
the Department of Defense may, except as provided in 
subsection (e) or (f), order, purchase, or otherwise 
procure property or services in an amount in excess 
of $100,000 through a covered non-defense agency for 
which a determination described in paragraph 
(l)(B)(iii) of subsection (a) has been made under that 
subsection. 

"(2) Limitation after review period. — After June 
15, 2007, no official of the Department of Defense may, 
except as provided in subsection (e) or (f), order, pur- 
chase, or otherwise procure property or services in an 
amount in excess of $100,000 through a covered non- 
defense agency that, having been subject to review 
under this section, has not been determined under 
this section as being compliant with defense procure- 
ment requirements. 

"(3) Limitation following failure to reach mou. — 
Commencing on the date that is 60 days after the 
date of the enactment of this Act [Jan. 6, 2006], if a 
memorandum of understanding between the Inspector 
General of the Department of Defense and the Inspec- 
tor General of a covered non-defense agency cannot 
be attained causing the review required by this sec- 
tion to not be performed, no official of the Depart- 
ment of Defense, except as provided in subsection (e) 
or (f), may order, purchase or otherwise procure prop- 
erty or services in an amount in excess of $100,000 
through such non-defense agency. 
"(e) Exception From Applicability of Limita- 
tions.— 

"(1) Exception. — No limitation applies under sub- 
section (d) with respect to the procurement of prop- 
erty and services on behalf of the Department of De- 
fense by a covered non-defense agency during any pe- 
riod that there is in effect a determination of the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, made in writing, that it is nec- 
essary in the interest of the Department of Defense 
to continue to procure property and services through 
such non-defense agency. 

"(2) Applicability of determination. — A written 
determination with respect to a covered non-defense 
agency under paragraph (1) is in effect for the period, 
not in excess of one year, that the Under Secretary 
shall specify in the written determination. The Under 
Secretary may extend from time to time, for up to 
one year at a time, the period for which the written 
determination remains in effect. 
"(f) Termination of Applicability of Limitations. — 
Subsection (d) shall cease to apply to a covered non-de- 
fense agency on the date on which the Inspector Gen- 
eral of the Department of Defense and the Inspector 
General of such non-defense agency jointly — 

"(1) determine that such non-defense agency is 
compliant with defense procurement requirements; 
and 

"(2) notify the Secretary of Defense of that deter- 
mination. 

"(g) identification of Procurements Made During 
a Particular Fiscal Year. — For the purposes of sub- 
section (a), a procurement shall be treated as being 
made during a particular fiscal year to the extent that 
funds are obligated by the Department of Defense for 
that procurement in that fiscal year. 
"(h) Definitions. — In this section: 

"(1) The term 'covered non-defense agency' means 
each of the following: 

"(A) The Department of the Treasury. 
"(B) The Department of the Interior. 
"(C) The National Aeronautics and Space Admin- 
istration. 

"(2) The term 'governmentwide acquisition con- 
tract', with respect to a covered non-defense agency, 
means a task or delivery order contract that — 
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"(A) is entered into by the non-defense agency; 
and 

"(B) may be used as the contract under which 
property or services are procured for 1 or more 
other departments or agencies of the Federal Gov- 
ernment." 

Panel on Contracting Integrity 

Pub. L. 109-364, div. A, title VIII, §813, Oct. IV, 2006, 
120 Stat. 2320, as amended by Pub. L. 111-23, title II, 
§ 207(d), May 22, 2009, 123 Stat. 1730, provided that: 
"(a) Establishment. — 

"(1) IN general. — The Secretary of Defense shall es- 
tablish a panel to be known as the 'Panel on Con- 
tracting Integrity'. 

"(2) Composition. — The panel shall be composed of 
the following: 

"(A) A representative of the Under Secretary of 
Defense for Acquisition, Technology, and Logistics, 
who shall be the chairman of the panel. 

"(B) A representative of the service acquisition 
executive of each military department. 

"(C) A representative of the Inspector General of 
the Department of Defense. 

"(D) A representative of the Inspector General of 
each military department. 

"(E) A representative of each Defense Agency in- 
volved with contracting, as determined appropriate 
by the Secretary of Defense. 

"(F) Such other representatives as may be deter- 
mined appropriate by the Secretary of Defense. 
"(b) Duties. — In addition to other matters assigned 
to it by the Secretary of Defense, the panel shall — 

"(1) conduct reviews of progress made by the De- 
partment of Defense to eliminate areas of vulner- 
ability of the defense contracting system that allow 
fraud, waste, and abuse to occur; 

"(2) review the report by the Comptroller General 
required by section 841 of the National Defense Au- 
thorization Act for Fiscal Year 2006 (Public Law 
109-163; 119 Stat. 3389), relating to areas of vulner- 
ability of Department of Defense contracts to fraud, 
waste, and abuse; and 

"(3) recommend changes in law, regulations, and 
policy that it determines necessary to eliminate such 
areas of vulnerability. 

"(c) Meetings. — The panel shall meet as determined 
necessary by the Secretary of Defense but not less 
often than once every six months. 
"(d) Report. — 

"(1) Requirement. — The panel shall prepare and 
submit to the Secretary of Defense and the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] an annual report on its ac- 
tivities. The report shall be submitted not later than 
December 31 of each year and contain a summary of 
the panel's findings and recommendations for the 
year covered by the report. 

"(2) First report. — The first report under this sub- 
section shall be submitted not later than December 
31, 2007, and shall contain an examination of the cur- 
rent structure in the Department of Defense for con- 
tracting integrity and recommendations for any 
changes needed to the system of administrative safe- 
guards and disciplinary actions to ensure account- 
ability at the appropriate level for any violations of 
appropriate standards of behavior in contracting. 

"(3) Interim reports. — The panel may submit such 
interim reports to the congressional defense commit- 
tees as the Secretary of Defense considers appro- 
priate. 

"(e) Termination. — 

"(1) In general. — Subject to paragraph (2), the 
panel shall continue to serve until the date that is 18 
months after the date on which the Secretary of De- 
fense notifies the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] of an 
intention to terminate the panel based on a deter- 



mination that the activities of the panel no longer 
justify its continuation and that concerns about con- 
tracting integrity have been mitigated. 

"(2) MINIMUM continuing service. — The panel shall 
continue to serve at least until December 31, 2011." 

Employment op State Residents in States Having 
Unemployment Rate in Excess op National Aver- 
age 

Pub. L. 109-289, div. A, title VLTI, §8048, Sept. 29, 2006, 
120 Stat. 1284, provided that: "Notwithstanding any 
other provision of law, each contract awarded by the 
Department of Defense during the current fiscal year 
and hereafter for construction or service performed in 
whole or in part in a State (as defined in section 381(d) 
of title 10, United States Code) which is not contiguous 
with another State and has an unemployment rate in 
excess of the national average rate of unemployment as 
determined by the Secretary of Labor, shall include a 
provision requiring the contractor to employ, for the 
purpose of performing that portion of the contract in 
such State that is not contiguous with another State, 
individuals who are residents of such State and who, in 
the case of any craft or trade, possess or would be able 
to acquire promptly the necessary skills: Provided, 
That the Secretary of Defense may waive the require- 
ments of this section, on a case-by-case basis, in the in- 
terest of national security." 

Review and Demonstration Project Relating to 
Contractor Employees 

Pub. L. 108-375, div. A, title VIII, §851, Oct. 28, 2004, 
118 Stat. 2019, provided that: 

"(a) General Review. — (1) The Secretary of Defense 
shall conduct a review of policies, procedures, prac- 
tices, and penalties of the Department of Defense relat- 
ing to employees of defense contractors for purposes of 
ensuring that the Department of Defense is in compli- 
ance with Executive Order No. 12989 [8 U.S.C. 1324a 
note] (relating to a prohibition on entering into con- 
tracts with contractors that are not in compliance with 
the Immigration and Nationality Act [8 U.S.C. 1101 et 
seq.]). 

"(2) In conducting the review, the Secretary shall — 

"(A) identify potential weaknesses and areas for 
improvement in existing policies, procedures, prac- 
tices, and penalties; 

"(B) develop and implement reforms to strengthen, 
upgrade, and improve policies, procedures, practices, 
and penalties of the Department of Defense and its 
contractors; and 

"(C) review and analyze reforms developed pursuant 
to this paragraph to identify for purposes of national 
implementation those which are most efficient and 
effective. 

"(3) The review under this subsection shall be com- 
pleted not later than 180 days after the date of the en- 
actment of this Act [Oct. 28, 2004]. 

"(b) Demonstration Project. — The Secretary of De- 
fense shall conduct a demonstration project in accord- 
ance with this section, in one or more regions selected 
by the Secretary, for purposes of promoting greater 
contracting opportunities for contractors offering ef- 
fective, reliable staffing plans to perform defense con- 
tracts that ensure all contract personnel employed for 
such projects, including management employees, pro- 
fessional employees, craft labor personnel, and admin- 
istrative personnel, are lawful residents or persons 
properly authorized to be employed in the United 
States and properly qualified to perform services re- 
quired under the contract. The demonstration project 
shall focus on contracts for construction, renovation, 
maintenance, and repair services for military installa- 
tions. 

"(c) Demonstration Project Procurement Proce- 
dures. — As part of the demonstration project under 
subsection (b), the Secretary of Defense may conduct a 
competition in which there is a provision in contract 
solicitations and request for proposal documents to re- 
quire significant weight or credit be allocated to — 
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"(1) reliable, effective workforce programs offered 
by prospective contractors that provide background 
checks and other measures to ensure the contractor 
is in compliance with the Immigration and National- 
ity Act; and 

"(2) reliable, effective project staffing plans offered 
by prospective contractors that specify for all con- 
tract employees (including management employees, 
professionals, and craft labor personnel) the skills, 
training, and qualifications of such persons and the 
labor supply sources and hiring plans or procedures 
used for employing such persons. 
"(d) Implementation op Demonstration Project. — 
The Secretary of Defense shall begin operation of the 
demonstration project required under this section after 
completion of the review under subsection (a), but in no 
event later than 270 days after the date of the enact- 
ment of this Act. 

"(e) Report on Demonstration Project. — Not later 
than six months after award of a contract under the 
demonstration project, the Secretary of Defense shall 
submit to the Committees on Armed Services of the 
Senate and House of Representatives a report setting 
forth a review of the demonstration project and recom- 
mendations on the actions, If any, that can be Imple- 
mented to ensure compliance by the Department of De- 
fense with Executive Order No. 12989. 

"(f) Definition. — In this section, the term 'military 
installation' means a base, camp, post, station, yard, 
center, homeport facility for any ship, or other activity 
under the jurisdiction of the Department of Defense, in- 
cluding any leased facility, which Is located within any 
of the several States, the District of Columbia, the 
Commonwealth of Puerto Rico, American Samoa, the 
Virgin Islands, or Guam. Such term does not include 
any facility used primarily for civil works, rivers and 
harbors projects, or flood control projects." 

Defense Procurements Made Through Contracts 
op Other Agencies 

Pub. L. 108-375, dlv. A, title VIII, §854, Oct. 28, 2004, 
118 Stat. 2022, provided that: 

"(a) Limitation. — The head of an agency may not pro- 
cure goods or services (under section 1535 of title 31, 
United States Code, pursuant to a designation under 
section 11302(e) of title 40, United States Code, or other- 
wise) through a contract entered into by an agency 
outside the Department of Defense for an amount 
greater than the simplified acquisition threshold re- 
ferred to in section 2304(g) of title 10, United States 
Code, unless the procurement is done in accordance 
with procedures prescribed by that head of an agency 
for reviewing and approving the use of such contracts. 

"(b) Effective Date. — The limitation in subsection 
(a) shall apply only with respect to orders for goods or 
services that are issued by the head of an agency to an 
agency outside the Department of Defense on or after 
the date that Is 180 days after the date of the enact- 
ment of this Act [Oct. 28, 2004]. 

"(c) Inapplicability to Contracts for Certain 
Services. — This section does not apply to procure- 
ments of the following services: 

"(1) Printing, binding, or blank-book work to which 
section 502 of title 44, United States Code, applies. 

"(2) Services available under programs pursuant to 
section 103 of the Library of Congress Fiscal Oper- 
ations Improvement Act of 2000 (Public Law 106-481; 
114 Stat. 2187; 2 U.S.C. 182c). 

"(d) Annual Report.— (1) For each of fiscal years 2005 
and 2006, each head of an agency shall submit to the 
Secretary of Defense a report on the service charges 
imposed on purchases made for an amount greater than 
the simplified acquisition threshold during such fiscal 
year through a contract entered into by an agency out- 
side the Department of Defense. 

"(2) In the case of procurements made on orders is- 
sued by the head of a Defense Agency, Department of 
Defense Field Activity, or any other organization with- 
in the Department of Defense (other than a military de- 
partment) under the authority of the Secretary of De- 



fense as the head of an agency, the report under para- 
graph (1) shall be submitted by the head of that Defense 
Agency, Department of Defense Field Activity, or other 
organization, respectively. 

"(3) The report for a fiscal year under this subsection 
shall be submitted not later than December 31 of the 
calendar year in which such fiscal year ends. 
"(e) Definitions. — In this section: 

"(1) The term 'head of an agency' means the Sec- 
retary of Defense, the Secretary of the Army, the 
Secretary of the Navy, the Secretary of the Air 
Force. 

"(2) The term 'Defense Agency' has the meaning 
given such term in section 101(a)(ll) of title 10, 
United States Code. 

"(3) The term 'Department of Defense Field Activ- 
ity' has the meaning given such term in section 
101(a)(12) of such title." 

Resources-Based Schedules for Completion of 
Public-Private Competitions for Performance of 
Department of Defense Functions 

Pub. L. 108-136, div. A, title III, §334, Nov. 24, 2003, 117 
Stat. 1443, provided that: 

"(a) Application of Timeframes. — Any interim or 
final deadline or other schedule-related milestone for 
the completion of a Department of Defense public-pri- 
vate competition shall be established solely on the 
basis of considered research and sound analysis regard- 
ing the availability of sufficient personnel, training, 
and technical resources to the Department of Defense 
to carry out such competition in a timely manner. 

"(b) Extension of Timeframes. — (1) The Department 
of Defense official responsible for managing a Depart- 
ment of Defense public-private competition shall ex- 
tend any interim or final deadline or other schedule-re- 
lated milestone established (consistent with subsection 
(a)) for the completion of the competition if the official 
determines that the personnel, training, or technical 
resources available to the Department of Defense to 
carry out the competition in a timely manner are In- 
sufficient. 

"(2) A determination under this subsection shall be 
made pursuant to procedures prescribed by the Sec- 
retary of Defense." 

Competition Requirement for Purchase of Services 
Pursuant to Multiple Award Contracts 

Pub. L. 107-107, div. A, title VIII, §803, Dec. 28, 2001, 
115 Stat. 1178, which required the Secretary of Defense 
to promulgate in the Department of Defense Supple- 
ment to the Federal Acquisition Regulation, not later 
than 180 days after Dec. 28, 2001, regulations requiring 
competition in the purchase of services by the Depart- 
ment of Defense pursuant to multiple award contracts, 
was repealed by Pub. L. 110-417, [div. A], title VIII, 
§ 863(f), Oct. 14, 2008, 122 Stat. 4548. 

Requirement To Disregard Certain Agreements in 
Awarding Contracts for Purchase of Firearms 
or Ammunition 

Pub. L. 106-398, §1 [[div. A], title VIII, §826], Oct. 30, 
2000, 114 Stat. 1654, 1654A-220, provided that: "In accord- 
ance with the requirements contained in the amend- 
ments enacted In the Competition in Contracting Act 
of 1984 (title VII of division B of Public Law 98-369; 98 
Stat. 1175) [see Tables for classification], the Secretary 
of Defense may not, in awarding a contract for the pur- 
chase of firearms or ammunition, take into account 
whether a manufacturer or vendor of firearms or am- 
munition is a party to an agreement under which the 
manufacturer or vendor agrees to adopt limitations 
with respect to importing, manufacturing, or dealing in 
firearms or ammunition in the commercial market." 

GAO Report 

Pub. L. 106-65, div. A, title VIII, § 806(b), Oct. 5, 1999, 
113 Stat. 705, directed the Comptroller General, not 
later than Mar. 1, 2001, to submit to Congress an eval- 
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uation of the test program authorized by the provisions 
in Pub. L. 104-106, §4202 (amending- this section and sec- 
tion 2305 of this title and sections 253, 253a, 416, and 427 
of Title 41, Public Contracts, and enacting provisions 
set out as a note below), together with any recom- 
mendations that the Comptroller General considered 
appropriate regarding the test program or the use of 
special simplified procedures for purchases of commer- 
cial items in excess of the simplified acquisition 
threshold. 

Procurement of Conventional Ammunition 

Pub. L. 105-261, div. A, title VIII, §806, Oct. 17, 1998, 
112 Stat. 2084, provided that: 

"(a) Authority. — The official in the Department of 
Defense designated as the single manager for conven- 
tional ammunition in the Department shall have the 
authority to restrict the procurement of conventional 
ammunition to sources within the national technology 
and industrial base in accordance with the authority in 
section 2304(c) of title 10, United States Code. 

"(b) Requirement. — The official in the Department of 
Defense designated as the single manager for conven- 
tional ammunition in the Department of Defense shall 
limit a specific procurement of ammunition to sources 
within the national technology and industrial base in 
accordance with section 2304(c)(3) of title 10, United 
States Code, in any case in which that manager deter- 
mines that such limitation is necessary to maintain a 
facility, producer, manufacturer, or other supplier 
available for furnishing an essential item of ammuni- 
tion or ammunition component in cases of national 
emergency or to achieve industrial mobilization. 

"(c) Conventional Ammunition Defined. — For pur- 
poses of this section, the term 'conventional ammuni- 
tion' has the meaning given that term in Department 
of Defense Directive 5160.65, dated March 8, 1995." 

Warranty Claims Recovery Pilot Program 

Pub. L. 105-85, div. A, title III, §391, Nov. 18, 1997, 111 
Stat. 1716, as amended by Pub. L. 106-65, div. A, title 
III, §382, Oct. 5, 1999, 113 Stat. 583; Pub. L. 107-107, div. 
A, title m, §364, Dec. 28, 2001, 115 Stat. 1068; Pub. L. 
107-314, div. A, title III, §368, Dec. 2, 2002, 116 Stat. 2524; 
Pub. L. 108-375, div. A, title III, §343, Oct. 28, 2004, 118 
Stat. 1857, provided that: 

"(a) Pilot Program Required. — The Secretary of De- 
fense may carry out a pilot program to use commercial 
sources of services to improve the collection of Depart- 
ment of Defense claims under aircraft engine warran- 
ties. 

"(b) Contracts. — Exercising the authority provided 
in section 3718 of title 31, United States Code, the Sec- 
retary of Defense may enter into contracts under the 
pilot program to provide for the following services: 
"(1) Collection services. 

"(2) Determination of amounts owed the Depart- 
ment of Defense for repair of aircraft engines for con- 
ditions covered by warranties. 

"(3) Identification and location of the sources of in- 
formation that are relevant to collection of Depart- 
ment of Defense claims under aircraft engine warran- 
ties, including electronic data bases and document 
filing systems maintained by the Department of De- 
fense or by the manufacturers and suppliers of the 
aircraft engines. 

"(4) Services to define the elements necessary for 
an effective training program to enhance and im- 
prove the performance of Department of Defense per- 
sonnel in collecting and organizing documents and 
other information that are necessary for efficient fil- 
ing, processing, and collection of Department of De- 
fense claims under aircraft engine warranties. 
"(c) Contractor Fee. — Under the authority provided 
in section 3718(d) of title 31, United States Code, a con- 
tract entered into under the pilot program shall pro- 
vide for the contractor to be paid, out of the amount 
recovered by the contractor under the program, such 
percentages of the amount recovered as the Secretary 
of Defense determines appropriate. 



"(d) Retention of Recovered Funds. — Subject to 
any obligation to pay a fee under subsection (c), any 
amount collected for the Department of Defense under 
the pilot program for a repair of an aircraft engine for 
a condition covered by a warranty shall be credited to 
an appropriation available for repair of aircraft engines 
for the fiscal year in which collected and shall be avail- 
able for the same purposes and same period as the ap- 
propriation to which credited. 

"(e) Regulations. — The Secretary of Defense shall 
prescribe regulations to carry out this section. 

"(f) Termination of Authority. — The pilot program 
shall terminate on September 30, 2006, and contracts 
entered into under this section shall terminate not 
later than that date. 

"(g) Reporting Requirement. — Not later than Feb- 
ruary 1, 2006, the Secretary of Defense shall submit to 
Congress a report on the pilot program, including — 

"(1) a description of the extent to which commer- 
cial firms have been used to provide the services spec- 
ified in subsection (b) and the type of services pro- 
cured; 

"(2) a description of any problems that have limited 
the ability of the Secretary to utilize the pilot pro- 
gram to procure such services; and 

"(3) the recommendation of the Secretary regard- 
ing whether the pilot program should be made perma- 
nent or extended beyond September 30, 2006." 

Requirements Relating to Micro-Purchases 

Pub. L. 105-85, div. A, title VIII, §848, Nov. 18, 1997, 111 
Stat. 1846, provided that: 

"(a) Requirement. — (1) Not later than October 1, 1998, 
at least 60 percent of all eligible purchases made by the 
Department of Defense for an amount less than the 
micro-purchase threshold shall be made through 
streamlined micro-purchase procedures. 

"(2) Not later than October 1, 2000, at least 90 percent 
of all eligible purchases made by the Department of De- 
fense for an amount less than the micro-purchase 
threshold shall be made through streamlined micro- 
purchase procedures. 

"(b) Eligible Purchases. — The Secretary of Defense 
shall establish which purchases are eligible for pur- 
poses of subsection (a). In establishing which purchases 
are eligible, the Secretary may exclude those cat- 
egories of purchases determined not to be appropriate 
or practicable for streamlined micro-purchase proce- 
dures. 

"(c) Plan. — Not later than March 1, 1998, the Sec- 
retary of Defense shall provide to the Committee on 
Armed Services of the Senate and the Committee on 
National Security of the House of Representatives a 
plan to implement this section. 

"(d) Report. — Not later than March 1 in each of the 
years 1999, 2000, and 2001, the Secretary of Defense shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of Sen- 
ate and House of Representatives] a report on the im- 
plementation of this section. Each report shall in- 
clude — 

"(A) the total dollar amount of all Department of 
Defense purchases for an amount less than the micro- 
purchase threshold in the fiscal year preceding the 
year in which the report is submitted; 

"(B) the total dollar amount of such purchases that 
were considered to be eligible purchases; 

"(C) the total amount of such eligible purchases 
that were made through a streamlined micro-pur- 
chase method; and 

"(D) a description of the categories of purchases ex- 
cluded from the definition of eligible purchases estab- 
lished under subsection (b). 
"(e) Definitions. — In this section: 

"(1) The term 'micro-purchase threshold' has the 
meaning provided in section 32 of the Office of Fed- 
eral Procurement Policy Act ([former] 41 U.S.C. 428) 
[now 41 U.S.C. 1902]. 

"(2) The term 'streamlined micro-purchase proce- 
dures' means procedures providing for the use of the 
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Government-wide commercial purchase card or any 
other method for carrying- out micro-purchases that 
the Secretary of Defense prescribes in the regulations 
implementing this subsection." 

Termination of Authority To Issue Solicitations 
for Purchases of Commercial Items in Excess of 
Simplified Acquisition Threshold 

Pub. L. 104-106, div. D, title XLII, § 4202(e), Feb. 10, 
1996, 110 Stat. 654, as amended by Pub. L. 106-65, div. A, 
title VIII, § 806(a), Oct. 5, 1999, 113 Stat. 705; Pub. L. 
107-107, div. A, title VIII, §823, Dec. 28, 2001, 115 Stat. 
1183; Pub. L. 107-314, div. A, title VIII, § 812(a), Dec. 2, 
2002, 116 Stat. 2609; Pub. L. 108-136, div. A, title XIV, 
§ 1443(b), Nov. 24, 2003, 117 Stat. 1676; Pub. L. 108-375, div. 
A, title VIII, §817, Oct. 28, 2004, 118 Stat. 2015; Pub. L. 
110-181, div. A, title VIII, § 822(a), Jan. 28, 2008, 122 Stat. 
226; Pub. L. 111-84, div. A, title VIII, §816, Oct. 28, 2009, 
123 Stat. 2408, provided that: "The authority to issue 
solicitations for purchases of commercial items in ex- 
cess of the simplified acquisition threshold pursuant to 
the special simplified procedures authorized by section 
2304(g)(1) of title 10, United States Code, section 
303(g)(1) of the Federal Property and Administrative 
Services Act of 1949 [now 41 U.S.C. 3305(a)], and section 
31(a) of the Office of Federal Procurement Policy Act 
[now 41 U.S.C. 1901(a)], as amended by this section, 
shall expire January 1, 2012. Contracts may be awarded 
pursuant to solicitations that have been issued before 
such authority expires, notwithstanding the expiration 
of such authority." 

References in Other Laws to GS-16, 17, or 18 Pay 
Rates 

References in laws to the rates of pay for GS-16, 17, 
or 18, or to maximum rates of pay under the General 
Schedule, to be considered references to rates payable 
under specified sections of Title 5, Government Organi- 
zation and Employees, see section 529 [title I, § 101(c)(1)] 
of Pub. L. 101-509, set out in a note under section 5376 
of Title 5. 

Authority of Base Commanders Over Contracting 
for Commercial Activities 

Pub. L. 100-180, div. A, title XI, §1111, Dec. 4, 1987, 101 
Stat. 1146, directed the Secretary of Defense to author- 
ize the commander of each military installation to (1) 
prepare an inventory each fiscal year of commercial ac- 
tivities carried out by Government personnel on the 
military installation, (2) decide which commercial ac- 
tivities were to be reviewed pursuant to Office of Man- 
agement and Budget Circular A-76 or any successor ad- 
ministrative regulation or policy, (3) conduct a solici- 
tation for contracts for those commercial activities se- 
lected for conversion to contractor performance under 
the Circular A-76 process, and (4) assist in finding suit- 
able employment for any employee of the Department 
of Defense who had been displaced because of a contract 
entered into with a contractor for performance of a 
commercial activity on the military installation; di- 
rected the Secretary to prescribe regulations required 
by the preceding authority no later than 60 days after 
Dec. 4, 1987; and provided for termination of the author- 
ity on Oct. 1, 1989. 

Evaluation of Contracts for Professional and 
Technical Services 

Section 804 of Pub. L. 100-456, as amended by Pub. L. 
103-160, div. A, title IX, § 904(f), Nov. 30, 1993, 107 Stat. 
1729, directed Secretary of Defense, within 120 days 
after Sept. 29, 1988, to establish criteria to ensure that 
proposals for contracts for professional and technical 
services be evaluated on a basis which does not encour- 
age contractors to propose mandatory uncompensated 
overtime for professional and technical employees and, 
within 30 days after Sept. 29, 1988, to establish an advi- 
sory committee to make recommendations on the cri- 
teria. 



Regulations On Use of Fixed-Price Development 
Contracts 

Pub. L. 100-456, div. A, title VIII, §807, Sept. 29, 1988, 
102 Stat. 2011, as amended by Pub. L. 103-160, div. A, 
title IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729, which pro- 
vided that not later than 120 days after Sept. 29, 1988, 
the Secretary of Defense was to make certain revisions 
to Department of Defense regulations that provide for 
the use of fixed-price type contracts in a development 
program, was repealed by Pub. L. 109-364, div. A, title 
VIII, § 818(a), Oct. 17, 2006, 120 Stat. 2329. 

Prohibition of Purchase of Angolan Petroleum 
Products From Companies Producing Oil in Angola 

Section 842 of Pub. L. 102-484 provided that: "The pro- 
hibition in section 316 of the National Defense Author- 
ization Act for Fiscal Year 1987 [Pub. L. 99-661] (100 
Stat. 3855; 10 U.S.C. 2304 note) shall cease to be effective 
on the date on which the President certifies to Con- 
gress that free, fair, and democratic elections have 
taken place in Angola." 

Determination of President of the United States, No. 
93-32, July 19, 1993, 58 F.R. 40309, provided: 

Pursuant to the authority vested in me by Public 
Law 102-484, section 842 [set out as a note above], I 
hereby certify that free, fair, and democratic elections 
have taken place in Angola. 

You are authorized and directed to report this deter- 
mination to the Congress and publish it in the Federal 
Register. 

William J. Clinton. 

Section 316 of Pub. L. 99-661 provided that: 

"(a) General Rule. — The Secretary of Defense may 
not enter into a contract with a company for the pur- 
chase of petroleum products which originated in An- 
gola if the company (or a subsidiary or partnership of 
the company) is engaged in the production of petro- 
leum products in Angola. 

"(b) Waiver Authority. — The Secretary of Defense 
may waive the limitation in subsection (a) if the Sec- 
retary determines that such action is in the best inter- 
est of the United States. 

"(c) Petroleum Product Defined. — For purposes of 
this section, the term 'petroleum product' means — 
"(1) natural or synthetic crude; 
"(2) blends of natural or synthetic crude; and 
"(3) products refined or derived from natural or 

synthetic crude or from such blends. 

"(d) Effective Date. — This section shall take effect 
six months after the date of the enactment of this Act 
[Nov. 14, 1986]." 

Deadline for Prescribing Regulations 

Section 101(c) [title X, § 927(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 927(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The Secretary of Defense shall prescribe the regula- 
tions required by section 2304(i) of such title (as added 
by subsection (a)) not later than 180 days after the date 
of the enactment of this Act [Oct. 18, 1986]." 

One-Year Security-Guard Prohibition 

Section 1222(b) of Pub. L. 99-661 provided that: 
"(1) Except as provided in paragraph (2), funds appro- 
priated to the Department of Defense may not be obli- 
gated or expended before October 1, 1987, for the pur- 
pose of entering into a contract for the performance of 
security-guard functions at any military installation 
or facility. 

"(2) The prohibition in paragraph (1) does not apply — 
"(A) to a contract to be carried out at a location 
outside the United States (including its common- 
wealths, territories, and possessions) at which mili- 
tary personnel would have to be used for the perform- 
ance of the function described in paragraph (1) at the 
expense of unit readiness; 

"(B) to a contract to be carried out on a Govern- 
ment-owned but privately operated installation; 
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"(C) to a contract (or the renewal of a contract) for 
the performance of a function under contract on Sep- 
tember 24, 1983; or 

"(D) to a contract for the performance of security- 
guard functions if (i) the requirement for the func- 
tions arises after the date of the enactment of this 
Act [Nov. 14, 1986], and (ii) the Secretary of Defense 
determines the functions can be performed by con- 
tractor personnel without adversely affecting instal- 
lation security, safety, or readiness." 

Contracting Out Performance of Department of 
Defense Supply and Service Functions 

Section 1223 of Pub. L. 99-661, which required Sec- 
retary to contract for Department of Defense supplies 
and services from private sector after a cost compari- 
son demonstrates lower cost than Department of De- 
fense can provide, and to ensure that overhead costs 
considered are realistic and fair, was repealed and re- 
stated in section 2462 of this title by Pub. L. 100-370, 
§ 2(a)(1), (c)(3), July 19, 1988, 102 Stat. 853, 854. 

Reports on Savings or Costs From Increased Use 
of Civilian Personnel 

Section 1224 of Pub. L. 99-661, which required Sec- 
retary to maintain cost comparison data on perform- 
ance of a commercial or industrial type activity taken 
over by Department of Defense comparing performance 
by employees of private contractor to that of civilian 
employees of Department of Defense, and to submit 
semi-annual report on savings or loss to United States, 
was repealed and restated in section 2463 of this title by 
Pub. L. 100-370, § 2(a)(1), (c)(3), July 19, 1988, 102 Stat. 
853, 854. 

Limitations on Contracting Performed by Coast 
Guard 

Pub. L. 101-225, title II, §205, Dec. 12, 1989, 103 Stat. 
1912, provided that: "Notwithstanding any other provi- 
sion of law, an officer or employee of the United States 
may not enter into a contract for procurement of per- 
formance of any function being performed by Coast 
Guard personnel as of January 1, 1989, before — 

"(1) a study has been performed by the Secretary of 
Transportation under the Office of Management and 
Budget Circular A-76 with respect to that procure- 
ment; 

"(2) the Secretary of Transportation has performed 
a study, in addition to the study required by para- 
graph (1) of this subsection, to determine the impact 
of that procurement on the multimission capabilities 
of the Coast Guard; and 

"(3) copies of the studies required by paragraphs (1) 
and (2) of this subsection are submitted to the Com- 
mittee on Merchant Marine and Fisheries [now Com- 
mittee on Transportation and Infrastructure] of the 
House of Representatives and the Committee on Com- 
merce, Science, and Transportation of the Senate." 
Pub. L. 100-448, §5, Sept. 28, 1988, 102 Stat. 1837, as 
amended by Pub. L. 104-66, title I, § 1121(b), Dec. 21, 1995, 
109 Stat. 724, provided that: 
"(a) Maintenance of Logistics Capability. — 

"(1) Statement of national interest. — It is in the 
national interest for the Coast Guard to maintain a 
logistics capability (including personnel, equipment, 
and facilities) to provide a ready and controlled 
source of technical competence and resources nec- 
essary to ensure the effective and timely performance 
of Coast Guard missions in behalf of the security, 
safety, and economic and environmental well-being of 
the United States. 

"[(2) Repealed. Pub. L. 104-66, title I, § 1121(b), Dec. 
21, 1995, 109 Stat. 724.] 

"[(b) Repealed. Pub. L. 104-66, title I, §1121(b), Dec. 21, 
1995, 109 Stat. 724.] 

"(c) Submisison [sic] of List of Activities Con- 
tracted for Performance. — At least 30 days before 
the beginning of each fiscal year, the Secretary shall 
submit to the Committee on Commerce, Science, and 



Transportation of the Senate and the Committee on 
Merchant Marine and Fisheries [now Committee on 
Transportation and Infrastructure] of the House of 
Representatives a list of activities that will be con- 
tracted for performance by non-Government personnel 
under the procedures of Office of Management and 
Budget Circular A-76 during that fiscal year. 

"(d) Employment of Local Residents To Perform 
Contracts. — 

"(1) In general. — Notwithstanding any other provi- 
sion of law, each contract awarded by the Coast 
Guard in fiscal years 1988 and 1989 for construction or 
services to be performed in whole or in part in a 
State which has an unemployment rate in excess of 
the national average rate of unemployment (as deter- 
mined by the Secretary of Labor) shall include a pro- 
vision requiring the contractor to employ, for the 
purpose of performing that portion of the contract in 
that State, individuals who are local residents and 
who, in the case of any craft or trade, possess or 
would be able to acquire promptly the necessary 
skills. The Secretary of the department in which the 
Coast Guard is operating may waive this subsection 
in the interest of national security or economic effi- 
ciency. 

"(2) Local resident defined. — As used in this sub- 
section, the term 'local resident' means a resident of 
a State described in paragraph (1), and any individual 
who commutes daily to a State described in para- 
graph (1)." 

[For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

Similar provisions were contained in the following 
prior authorization act: 

Pub. L. 99-640, §5, Nov. 10, 1986, 100 Stat. 3546. 

Contracted Advisory and Assistance Services 

Section 918 of Pub. L. 99-145, which provided that Sec- 
retary of Defense require each military department to 
establish accounting procedure to aid in control of ex- 
penditures for contracted advisory and assistance serv- 
ices, prescribe regulations to identify such services and 
which services are in direct support of a weapons sys- 
tem, consider specific list of factors in prescribing reg- 
ulations, and identify total amount requested and sepa- 
rate category amount requested in budget documents 
for Department of Defense presented to Congress, was 
repealed and restated in section 2212 of this title by 
Pub. L. 100-370, § 1(d)(2), July 19, 1988, 102 Stat. 842. 

Assignment of Principal Contracting Officers 

Section 925 of Pub. L. 99-145 required Secretary of De- 
fense to develop a policy regarding mobility and regu- 
lar rotation of principal administrative and corporate 
administrative contracting officers in Department of 
Defense and to report to Committees on Armed Serv- 
ices of Senate and House of Representatives not later 
than January 1, 1986, on such policy, prior to repeal by 
Pub. L. 101-510, div. A, title XII, § 1207(a), Nov. 5, 1990, 
104 Stat. 1665. 

Prohibition on Felons Convicted of Defense-Con- 
tract-Related Felonies and Penalty on Employ- 
ment of Such Persons by Defense Contractors 

Pub. L. 99-145, title IX, §932, Nov. 8, 1985, 99 Stat. 699, 
prohibited certain felons from working on defense con- 
tracts and penalized employment of such persons by de- 
fense contractors, prior to repeal by Pub. L. 99-500, 
§ 101(c) [title X, § 941(b)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-162, and Pub. L. 99-591, § 101(c) [title X, § 941(b)], 
Oct. 30, 1986, 100 Stat. 3341-82, 3341-162; Pub. L. 99-661, 
div. A, title IX, formerly title IV, § 941(b), Nov. 14, 1986, 
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100 Stat. 3942, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273. 

Reimbursement, Interest Charges, and Penalties 
for Overpayments Due to Cost and Pricing Data 

Pub. L. 99-145, title IX, § 934(a), Nov. 8, 1985, 99 Stat. 
700, which provided for interest payments and penalties 
for overpayments due to faulty cost and pricing data, 
was repealed by Pub. L. 99-500, § 101(c) [title X, 
§ 952(b)(2), (d)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-169, 
and Pub. L. 99-591, § 101(c) [title X, § 952(b)(2), (d)], Oct. 
30, 1986, 100 Stat. 3341-82, 3341-169; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 952(b)(2), (d), Nov. 14, 1986, 
100 Stat. 3949, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273, effective with respect to con- 
tracts or modifications on contracts entered into after 
the end of the 120-day period beginning on Oct. 18, 1986. 

Personnel for Performance of Services and 
Activities 

Pub. L. 99-145, title XII, §1233, Nov. 8, 1985, 99 Stat. 
734, related to services and activities to be performed 
by non-Government personnel, prior to repeal by Pub. 
L. 99-661, div. A, title XII, § 1222(c), Nov. 14, 1986, 100 
Stat. 3977. 

Limitation on Contracting-Out Core Logistics 
Functions 

Section 1231(a)-(e) of Pub. L. 99-145 declared that cer- 
tain specifically described functions of the Department 
of Defense shall be deemed logistics activities nec- 
essary to maintain the logistics capability described in 
section 307(a)(1) of Pub. L. 98-525, formerly set out 
below; contained a description of the functions, i.e., 
depot-level maintenance of mission-essential materiel 
at specifically located activities of the Army, the 
Navy, the Marine Corps, the Air Force, the Defense Lo- 
gistics Agency, and the Defense Mapping Agency; in- 
cluded certain matters within the specified functions 
and excluded certain functions; and defined "mission- 
essential materiel" as related to such functions. 

Section 307 of Pub. L. 98-525, as amended by Pub. L. 
99-145, title XII, § 1231(f), Nov. 8, 1985, 99 Stat. 733, which 
prohibited contracting to non-Government personnel of 
logistics activities necessary for effective response to 
national emergencies unless Secretary waives such pro- 
hibition after a determination that Government per- 
formance of such activity is no longer required for na- 
tional defense reasons, and reports to Congress on 
waiver, was repealed and restated in section 2464 of this 
title by Pub. L. 100-370, § 2(a)(1), (c)(2), July 19, 1988, 102 
Stat. 853, 854. 

Shipbuilding Claims for Contract Price 
Adjustments 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8078], Oct. 
12, 1984, 98 Stat. 1904, 1938, prohibited expenditure of 
funds to adjust any contract price in any shipbuilding 
claim, request for equitable adjustment, or demand for 
payment incurred due to the preparation, submission, 
or adjudication of any such shipbuilding claim, request, 
or demand under a contract entered into after Oct. 12, 
1984, arising out of events occurring more than eight- 
een months prior to the submission of such shipbuild- 
ing claim, request, or demand, prior to repeal by Pub. 
L. 100-370, §l(p)(2), July 19, 1988, 102 Stat. 851. 

Pub. L. 98-212, title VII, §787, Dec. 8, 1983, 97 Stat. 

1453, which contained similar provisions relating to 
shipbuilding claims for contract price adjustments, was 
repealed and restated in section 2405 of this title by 
Pub. L. 98-525, title XII, § 1234(a), (b)(2), Oct. 19, 1984, 98 
Stat. 2604, effective Oct. 19, 1984. 

Weapon System Guarantees; Government-as-Source 
Exception; Waiver 

Pub. L. 98-212, title VII, §794, Dec. 8, 1983, 97 Stat. 

1454, provided for weapon system guarantees, Govern- 
ment-as-Source exception, and waiver, prior to repeal 
by Pub. L. 98-525, title XII, § 1234(b)(1), Oct. 19, 1984, 98 
Stat. 2604, effective Jan. 1, 1985. 



Fighter Aircraft Engine Warranty 

Pub. L. 97-377, title I, §101(c) [title VII, §797], Dec. 21, 
1982, 96 Stat. 1865, provided that: "None of the funds 
made available in the Act or any subsequent Act shall 
be available for the purchase of the alternate or new 
model fighter aircraft engine that does not have a writ- 
ten warranty or guarantee attesting that it will per- 
form not less than 3,000 tactical cycles. The warranty 
will provide that the manufacturer must perform the 
necessary improvements or replace any parts to 
achieve the required performance at no cost to the Gov- 
ernment." 

Insurance To Protect Government Contractors 
Against Cost of Correcting Contractor's Own 
Defects; Reimbursement Prohibited 

Pub. L. 97-12, title I, §100, June 5, 1981, 95 Stat. 29, and 
Pub. L. 97-114, title VII, §770, Dec. 29, 1981, 95 Stat. 1590, 
which provided that no funds authorized for the De- 
partment of Defense in fiscal year 1981 and thereafter 
would be available to reimburse a contractor for the 
cost of commercial insurance, except for that normally 
maintained in the conduct of his business, that would 
protect against the cost for correction for the contrac- 
tor's own defects in materials or workmanship such as 
were not a fortuitous casualty or loss, were repealed 
and restated in section 2399 of this title by Pub. L. 
97-295, §§1(29)(A), 6(b), Oct. 12, 1982, 96 Stat. 1293, 1315. 

Restrictions on Conversion of Performance of 
Commercial and Industrial Type Functions From 
Department of Defense Personnel to Private 
Contractors; Annual Report to Congress 

Pub. L. 96-342, title V, §502, Sept. 8, 1980, 94 Stat. 1086, 
as amended by Pub. L. 97-252, title XI, § 1112(a), Sept. 8, 
1982, 96 Stat. 747; Pub. L. 99-145, title XII, § 1234(a), Nov. 
8, 1985, 99 Stat. 734; Pub. L. 99-661, div. A, title XII, 
§1221, Nov. 14, 1986, 100 Stat. 3976, which provided that 
no commercial or industrial type function of the De- 
partment of Defense that on October 1, 1980, was being 
performed by Department of Defense civilian employ- 
ees could be converted to performance by a private con- 
tractor to circumvent any civilian personnel ceiling 
unless Secretary of Defense submitted favorable cost 
comparisons and certifications, and reported annually 
to Congress with regard to such conversions, was re- 
pealed and restated in section 2461 of this title by Pub. 
L. 100-370, § 2(a)(1), (c)(1), July 19, 1988, 102 Stat. 851, 854. 

Similar provisions for fiscal year 1980 were contained 
in Pub. L. 96-107, title VIII, §806, Nov. 9, 1979, 93 Stat. 
813. 

Contract Claims; Request for Equitable 
Adjustment; Request for Relief; Certification 

Pub. L. 95-485, title VIII, §813, Oct. 20, 1978, 92 Stat. 

1624, which prohibited payment of a contract claim, re- 
quest for equitable adjustment, or request for relief 
which exceeded $100,000 unless a senior company offi- 
cial certified that request was made in good faith and 
that supporting data was accurate and complete, was 
repealed and restated in section 2410 of this title by 
Pub. L. 100-370, § 1(h)(2), (p)(4), July 19, 1988, 102 Stat. 
847, 851. 

Report to Congress by Secretary of Defense; 
Changes in Policy or Regulations Concerning 
Use of Private Contractors for Commercial or 
Industrial Type Function at Department of De- 
fense Installations; Restrictions 

Pub. L. 95-485, title VIII, §814, Oct. 20, 1978, 92 Stat. 

1625, directed the Secretary of Defense to report to the 
House and Senate Committees on Armed Services any 
proposed change in policy or regulations from those in 
effect before June 30, 1976, as to whether commercial or 
industrial functions at Defense Department installa- 
tions in the United States, Puerto Rico, and Guam 
should be performed by Department of Defense person- 
nel or by private contractors during the period Oct. 1, 
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1978 to Sept. 30, 1979; prohibited such functions to be 
performed privately unless such contractor perform- 
ance began before Oct. 20, 1978 or performance would 
have been allowed by policy and regulations In effect 
before June 30, 1976; and provided that such prohibition 
would apply until the end of the 60 day period begin- 
ning on the date the report by the Secretary of Defense 
is received by the House and Senate Committees. 

Reporting Requirements for Secretary of Defense 
and Prime Contractors Concerning Payments by 
Prime Contractors for Work Performed by Sub- 
contractors 

Pub. L. 95-111, title VIII, §836, Sept. 21, 1977, 91 Stat. 
906, which directed the Secretary of Defense to require 
all prime contractors with more than $500,000 of defense 
contract awards to report in dollars at the end of each 
year the amount of work done in that year and the 
State where performed, and requiring the Secretary of 
Defense to report annually to Congress the amount of 
funds spent for such work In each State, was repealed 
and restated in subsec. (i) of this section by Pub. L. 
97-295, §§1(24)(C), 6(b), Oct. 12, 1982, 96 Stat. 1291, 1315. 

Performance Review of Department of Defense 
Commercial or Industrial Functions 

Pub. L. 95-79, title VIII, §809, July 30, 1977, 91 Stat. 
334, directed the Secretary of Defense and the Director 
of the Office of Management and Budget to review cri- 
teria used in determining whether commercial or in- 
dustrial type functions at Department of Defense in- 
stallations within the United States, Puerto Rico, and 
Guam should be performed by Department of Defense 
personnel or by private contractors and to report to the 
House and Senate Armed Services Committees before 
Jan. 1, 1978, the results of the review; prohibited com- 
mercial or industrial type functions being performed on 
July 30, 1977 by Department of Defense personnel from 
being converted to performance by private contractors 
before the earlier of Mar. 15, 1978 or the end of the 90- 
day period beginning on the date the report Is received 
by the House and Senate Committees; exempted from 
such prohibition the conversion to performance by pri- 
vate contractors of industrial or commercial type func- 
tions if the conversion would have been made under 
policies and regulations in effect before June 30, 1976; 
and required the Secretary of Defense to report to the 
House and Senate Committees on Armed Services be- 
fore Jan. 1, 1978, detailing the Department's rationale 
for establishing goals for the percentage of work at de- 
fense research installations to be performed by private 
contractors and for any direction in effect on July 30, 
1977 establishing a minimum or maximum percentage 
for the allocation of work at any defense research in- 
stallation to be performed by private contractors or di- 
recting a change in any such allocation in effect on 
July 30, 1977. 

Discrimination in Petroleum Supplies to Armed 
Forces Prohibited; Enforcement Procedure; Pen- 
alties; Expiration 

Pub. L. 94-106, title VIII, §816, Oct. 7, 1975, 89 Stat. 
540, as amended by Pub. L. 98-620, title IV, §402(8), Nov. 
8, 1984, 98 Stat. 3357, provided a remedy for discrimina- 
tion by citizens of nationals of the United States or 
corporations organized or operating within the United 
States, and by organizations controlled by them, 
against the Department of Defense in the supply of pe- 
troleum products for two years after Oct. 7, 1975. 

Announcements of Award of Contracts by Depart- 
ment of Defense; Disclosure of Identity of Con- 
tractor Prior to Announcement Prohibited 

Pub. L. 91-441, title V, §507, Oct. 7, 1970, 84 Stat. 913, 
which had provided that the identity or location of a 
recipient of a contract from the Department of Defense 
may not be revealed prior to the public announcement 
of such identity by the Secretary of Defense, was re- 
pealed and restated in section 2316 of this title by Pub. 
L. 97-295, §§1(26)(A), 6(b), Oct. 12, 1982, 96 Stat. 1291, 1314. 



Award of Contracts Through Formal Advertising 
and Competitive Bidding Where Practicable 

Pub. L. 90-5, title III, §304, Mar. 16, 1967, 81 Stat. 6, 
which had provided that the Secretary of Defense was 
directed, insofar as practicable, that all contracts be 
formally advertised and awarded on a competitive bid 
basis to the lowest responsible bidder, was repealed and 
restated in subsec. (a) of this section by Pub. L. 97-295, 
§§1(24)(A), 6(b), Oct. 12, 1982, 96 Stat. 1290, 1314. 

Non-Applicability of National Emergencies Act 

Provisions of the National Emergencies Act not ap- 
plicable to the powers and authorities conferred by sub- 
sec. (a)(1) of this section and actions taken hereunder, 
see section 1651(a)(5) of Title 50, War and National De- 
fense. 

§ 2304a. Task and delivery order contracts: gen- 
eral authority 

(a) Authority To Award.— Subject to the re- 
quirements of this section, section 2304c of this 
title, and other applicable law, the head of an 
agency may enter into a task or delivery order 
contract (as defined in section 2304d of this title) 
for procurement of services or property. 

(b) Solicitation.— The solicitation for a task 
or delivery order contract shall include the fol- 
lowing: 

(1) The period of the contract, including the 
number of options to extend the contract and 
the period for which the contract may be ex- 
tended under each option, if any. 

(2) The maximum quantity or dollar value of 
the services or property to be procured under 
the contract. 

(3) A statement of work, specifications, or 
other description that reasonably describes 
the general scope, nature, complexity, and 
purposes of the services or property to be pro- 
cured under the contract. 

(c) Applicability of Restriction on Use of 
Noncompetitive Procedures.— The head of an 
agency may use procedures other than competi- 
tive procedures to enter into a task or delivery 
order contract under this section only if an ex- 
ception in subsection (c) of section 2304 of this 
title applies to the contract and the use of such 
procedures is approved in accordance with sub- 
section (f) of such section. 

(d) Single and Multiple Contract Awards.— 
(1) The head of an agency may exercise the au- 
thority provided in this section — 

(A) to award a single task or delivery order 
contract; or 

(B) if the solicitation states that the head of 
the agency has the option to do so, to award 
separate task or delivery order contracts for 
the same or similar services or property to 
two or more sources. 

(2) No determination under section 2304(b) of 
this title is required for award of multiple task 
or delivery order contracts under paragraph 
(D(B). 

(3) No task or delivery order contract in an 
amount estimated to exceed $100,000,000 (includ- 
ing all options) may be awarded to a single 
source unless the head of the agency determines 
in writing that — 

(A) the task or delivery orders expected 
under the contract are so integrally related 
that only a single source can reasonably per- 
form the work; 
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(B) the contract provides only for firm, fixed 
price task orders or delivery orders for — 

(i) products for which unit prices are es- 
tablished in the contract; or 

(ii) services for which prices are estab- 
lished in the contract for the specific tasks 
to be performed; 

(C) only one source is qualified and capable 
of performing the work at a reasonable price 
to the government; or 

(D) because of exceptional circumstances, it 
is necessary in the public interest to award 
the contract to a single source. 

(4) The regulations implementing this sub- 
section shall — 

(A) establish a preference for awarding, to 
the maximum extent practicable, multiple 
task or delivery order contracts for the same 
or similar services or property under the au- 
thority of paragraph (1)(B); and 

(B) establish criteria for determining when 
award of multiple task or delivery order con- 
tracts would not be in the best interest of the 
Federal Government. 

(e) Contract Modifications. — A task or deliv- 
ery order may not increase the scope, period, or 
maximum value of the task or delivery order 
contract under which the order is issued. The 
scope, period, or maximum value of the contract 
may be increased only by modification of the 
contract. 

(f) Contract Period. — The head of an agency 
entering into a task or delivery order contract 
under this section may provide for the contract 
to cover any period up to five years and may ex- 
tend the contract period for one or more succes- 
sive periods pursuant to an option provided in 
the contract or a modification of the contract. 
The total contract period as extended may not 
exceed 10 years unless such head of an agency 
determines in writing that exceptional circum- 
stances necessitate a longer contract period. 

(g) Inapplicability to Contracts for Advi- 
sory and Assistance Services. — Except as 
otherwise specifically provided in section 2304b 
of this title, this section does not apply to a 
task or delivery order contract for the procure- 
ment of advisory and assistance services (as de- 
fined in section 1105(g) of title 31). 

(h) Relationship to Other Contracting Au- 
thority. — Nothing in this section may be con- 
strued to limit or expand any authority of the 
head of an agency or the Administrator of Gen- 
eral Services to enter into schedule, multiple 
award, or task or delivery order contracts under 
any other provision of law. 

(Added Pub. L. 103-355, title I, § 1004(a)(1), Oct. 
13, 1994, 108 Stat. 3249; amended Pub. L. 108-136, 
div. A, title VIII, § 843(b), Nov. 24, 2003, 117 Stat. 
1553; Pub. L. 108-375, div. A, title VIII, § 813(a), 
Oct. 28, 2004, 118 Stat. 2014; Pub. L. 110-181, div. 
A, title VIII, § 843(a)(1), Jan. 28, 2008, 122 Stat. 
236; Pub. L. 111-84, div. A, title VIII, § 814(a), Oct. 
28, 2009, 123 Stat. 2407; Pub. L. 112-81, div. A, title 
VIII, § 809(b), Dec. 31, 2011, 125 Stat. 1490.) 

Codification 

Another section 2304a was renumbered section 2304e 
of this title. 



Amendments 

2011 — Subsec. (d)(3). Pub. L. 112-81 struck out subpar. 

(A) designation before "No task", redesignated els. (i) 
to (iv) of former subpar. (A) as subpars. (A) to (D), re- 
spectively, of par. (3), redesignated subcls. (I) and (II) of 
former cl. (ii) as els. (i) and (ii), respectively, of subpar. 

(B) , and struck out former subpar. (B) which read as 
follows: "The head of the agency shall notify the con- 
gressional defense committees within 30 days after any 
determination under clause (i), (ii), (iii), or (iv) of sub- 
paragraph (A)." 

2009— Subsec. (d)(3)(B). Pub. L. 111-84 amended subpar. 
(B) generally. Prior to amendment, subpar. (B) read as 
follows: "The head of the agency shall notify Congress 
within 30 days after any determination under subpara- 
graph (A)(iv)." 

2008— Subsec. (d)(3), (4). Pub. L. 110-181 added par. (3) 
and redesignated former par. (3) as (4). 

2004— Subsec. (f). Pub. L. 108-375 substituted "any pe- 
riod up to five years and may extend the contract pe- 
riod for one or more successive periods pursuant to an 
option provided in the contract or a modification of the 
contract. The total contract period as extended may 
not exceed 10 years unless such head of an agency de- 
termines in writing that exceptional circumstances ne- 
cessitate a longer contract period" for "a total period 
of not more than five years". 

2003— Subsecs. (f) to (h). Pub. L. 108-136 added subsec. 
(f) and redesignated former subsecs. (f) and (g) as (g) 
and (h), respectively. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 843(a)(3)(A), Jan. 
28, 2008, 122 Stat. 237, provided that: "The amendments 
made by paragraph (1) [amending this section] shall 
take effect on the date that is 120 days after the date 
of the enactment of this Act [Jan. 28, 2008], and shall 
apply with respect to any contract awarded on or after 
such date." 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Congressional Intelligence Committees 

Pub. L. 111-84, div. A, title VIII, § 814(b), Oct. 28, 2009, 
123 Stat. 2407, provided that: "In the case of a task or 
delivery order contract awarded with respect to intel- 
ligence activities of the Department of Defense, any 
notification provided under [former] subparagraph (B) 
of section 2304a(d)(3) of title 10, United States Code, as 
amended by subsection (a), shall also be provided at the 
same time as notification is provided to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] under that subparagraph — 
"(1) to the Permanent Select Committee on Intel- 
ligence of the House of Representatives insofar as 
such task or delivery order contract relates to tac- 
tical intelligence and intelligence-related activities 
of the Department; and 

"(2) to the Select Committee on Intelligence of the 
Senate and the Permanent Select Committee on In- 
telligence of the House of Representatives insofar as 
such task or delivery order contract relates to intel- 
ligence and intelligence-related activities of the De- 
partment other than those specified in paragraph 
(1)." 

Provisions Not Affected by Pub. L. 103-355 

Section 1004(d) of Pub. L. 103-355, as amended by Pub. 
L. 108-136, div. A, title X, § 1045(f), Nov. 24, 2003, 117 Stat. 
1613, provided that: "Nothing in section 2304a, 2304b, 
2304c, or 2304d of title 10, United States Code, as added 
by subsection (a), and nothing in the amendments made 
by subsections (b) and (c) [amending sections 2304 and 
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2331 of this title], shall be construed as modifying or su- 
perseding, or as intended to impair or restrict, authori- 
ties or responsibilities under chapter 11 of title 40, 
United States Code." 

§ 2304b. Task order contracts: advisory and as- 
sistance services 

(a) Authority To Award.— (1) Subject to the 
requirements of this section, section 2304c of 
this title, and other applicable law, the head of 
an agency may enter into a task order contract 
(as defined in section 2304d of this title) for pro- 
curement of advisory and assistance services. 

(2) The head of an agency may enter into a 
task order contract for procurement of advisory 
and assistance services only under the authority 
of this section. 

(b) Limitation on Contract Period.— The pe- 
riod of a task order contract entered into under 
this section, including all periods of extensions 
of the contract under options, modifications, or 
otherwise, may not exceed five years unless a 
longer period is specifically authorized in a law 
that is applicable to such contract. 

(c) Content op Notice. — The notice required 
by section 1708 of title 41 and section 8(e) of the 
Small Business Act (15 U.S.C. 637(e)) shall rea- 
sonably and fairly describe the general scope, 
magnitude, and duration of the proposed task 
order contract in a manner that would reason- 
ably enable a potential offeror to decide whether 
to request the solicitation and consider submit- 
ting an offer. 

(d) Required Content of Solicitation and 
Contract. — (1) The solicitation for the proposed 
task order contract shall include the informa- 
tion (regarding services) described in section 
2304a(b) of this title. 

(2) A task order contract entered into under 
this section shall contain the same information 
that is required by paragraph (1) to be included 
in the solicitation of offers for that contract. 

(e) Multiple Awards. — (1) The head of an 
agency may, on the basis of one solicitation, 
award separate task order contracts under this 
section for the same or similar services to two 
or more sources if the solicitation states that 
the head of the agency has the option to do so. 

(2) If, in the case of a task order contract for 
advisory and assistance services to be entered 
into under this section, the contract period is to 
exceed three years and the contract amount is 
estimated to exceed $10,000,000 (including all op- 
tions), the solicitation shall — 

(A) provide for a multiple award authorized 
under paragraph (1); and 

(B) include a statement that the head of the 
agency may also elect to award only one task 
order contract if the head of the agency deter- 
mines in writing that only one of the offerers 
is capable of providing the services required at 
the level of quality required. 

(3) Paragraph (2) does not apply in the case of 
a solicitation for which the head of the agency 
concerned determines in writing that, because 
the services required under the task order con- 
tract are unique or highly specialized, it is not 
practicable to award more than one contract. 

(f) Contract Modifications.— (1) A task order 
may not increase the scope, period, or maximum 
value of the task order contract under which the 



order is issued. The scope, period, or maximum 
value of the contract may be increased only by 
modification of the contract. 

(2) Unless use of procedures other than com- 
petitive procedures is authorized by an excep- 
tion in subsection (c) of section 2304 of this title 
and approved in accordance with subsection (f) 
of such section, competitive procedures shall be 
used for making such a modification. 

(3) Notice regarding the modification shall be 
provided in accordance with section 1708 of title 
41 and section 8(e) of the Small Business Act (15 
U.S.C. 637(e)). 

(g) Contract Extensions. — (1) Notwithstand- 
ing the limitation on the contract period set 
forth in subsection (b) or in a solicitation or 
contract pursuant to subsection (e), a task order 
contract entered into by the head of an agency 
under this section may be extended on a sole- 
source basis for a period not exceeding six 
months if the head of such agency determines 
that — 

(A) the award of a follow-on contract has 
been delayed by circumstances that were not 
reasonably foreseeable at the time the initial 
contract was entered into; and 

(B) the extension is necessary in order to en- 
sure continuity of the receipt of services pend- 
ing the award of, and commencement of per- 
formance under, the follow-on contract. 

(2) A task order contract may be extended 
under the authority of paragraph (1) only once 
and only in accordance with the limitations and 
requirements of this subsection. 

(h) Inapplicability to Certain Contracts. — 
This section does not apply to a contract for the 
acquisition of property or services that includes 
acquisition of advisory and assistance services if 
the head of an agency entering into such con- 
tract determines that, under the contract, advi- 
sory and assistance services are necessarily inci- 
dent to, and not a significant component of, the 
contract. 

(i) Advisory and Assistance Services De- 
fined. — In this section, the term "advisory and 
assistance services" has the meaning given such 
term in section 1105(g) of title 31. 

(Added Pub. L. 103-355, title I, § 1004(a)(1), Oct. 
13, 1994, 108 Stat. 3251; amended Pub. L. 111-350, 
§5(b)(13), Jan. 4, 2011, 124 Stat. 3843.) 

Amendments 

2011— Subsecs. (c), (f)(3). Pub. L. 111-350 substituted 
"section 1708 of title 41" for "section 18 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 416)". 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Provisions Not Affected by Pub. L. 103-355 

This section not to be construed as modifying- or su- 
perseding, or as intended to impair or restrict, authori- 
ties or responsibilities under former 40 U.S.C. 759 or 
chapter 11 of Title 40, Public Buildings, Property, and 
Works, see section 1004(d) of Pub. L. 103-355, set out as 
a note under section 2304a of this title. 

Waivers To Extend Task Order Contracts for 
Advisory and Assistance Services 

Pub. L. 109-364, div. A, title VIII, §834, Oct. 17, 2006, 
120 Stat. 2332, provided that: 
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"(a) Defense Contracts. — 

"(1) Waiver authority. — The head of an agency 
may issue a waiver to extend a task order contract 
entered into under section 2304b of title 10, United 
States Code, for a period not exceeding' 10 years, 
through five one-year options, if the head of the agen- 
cy determines in writing — 

"(A) that the contract provides engineering or 
technical services of such a unique and substantial 
technical nature that award of a new contract 
would be harmful to the continuity of the program 
for which the services are performed; 

"(B) that award of a new contract would create a 
large disruption in services provided to the Depart- 
ment of Defense; and 

"(C) that the Department of Defense would, 
through award of a new contract, endure program 
risk during critical program stages due to loss of 
program corporate knowledge of ongoing program 
activities. 

"(2) Delegation. — The authority of the head of an 
agency under paragraph (1) may be delegated only to 
the senior procurement executive of the agency. 

"(3) Report.— Not later than April 1, 2007, the Sec- 
retary of Defense shall submit to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives a report on advisory and assistance serv- 
ices. The report shall include the following informa- 
tion: 

"(A) The methods used by the Department of De- 
fense to identify a contract as an advisory and as- 
sistance services contract, as defined in section 
2304b of title 10, United States Code. 

"(B) The number of such contracts awarded by 
the Department during the five-year period preced- 
ing the date of the enactment of this Act [Oct. 17. 
2006]. 

"(C) The average annual expenditures by the De- 
partment for such contracts. 

"(D) The average length of such contracts. 
"(B) The number of such contracts recompeted 
and awarded to the previous award winner. 
"(4) Prohibition on use of authority by depart- 
ment OF DEFENSE IF REPORT NOT SUBMITTED. — The 
head of an agency may not issue a waiver under para- 
graph (1) if the report required by paragraph (3) is not 
submitted by the date set forth in that paragraph. 
"(b) Civilian Agency Contracts. — 

"(1) Waiver authority. — The head of an executive 
agency may issue a waiver to extend a task order 
contract entered into under section 3031 of the Fed- 
eral Property and Administrative Services Act of 1949 
([former] 41 U.S.C. 253i) [see 41 U.S.C. 4105] for a pe- 
riod not exceeding 10 years, through five one-year op- 
tions, if the head of the agency determines in writ- 
ing— 

"(A) that the contract provides engineering or 
technical services of such a unique and substantial 
technical nature that award of a new contract 
would be harmful to the continuity of the program 
for which the services are performed; 

"(B) that award of a new contract would create a 
large disruption in services provided to the execu- 
tive agency; and 

"(C) that the executive agency would, through 
award of a new contract, endure program risk dur- 
ing critical program stages due to loss of program 
corporate knowledge of ongoing program activities. 
"(2) Delegation.— The authority of the head of an 
executive agency under paragraph (1) may be dele- 
gated only to the Chief Acquisition Officer of the 
agency (or the senior procurement executive in the 
case of an agency for which a Chief Acquisition Offi- 
cer has not been appointed or designated under sec- 
tion 16(a) of the Office of Federal Procurement Policy 
Act ([former] 41 U.S.C. 414(a)) [now 41 U.S.C. 1702(a), 
(b)(1), (2)]). 

"(3) REPORT.— Not later than April 1, 2007, the Ad- 
ministrator for Federal Procurement Policy shall 
submit to the Committee on Homeland Security and 



Governmental Affairs of the Senate and the Commit- 
tee on Government Reform of the House of Rep- 
resentatives a report on advisory and assistance serv- 
ices. The report shall include the following informa- 
tion: 

"(A) The methods used by executive agencies to 
identify a contract as an advisory and assistance 
services contract, as defined in section 303I(i) of the 
Federal Property and Administrative Services Act 
of 1949 ([former] 41 U.S.C. 253i(i)) [now 41 U.S.C. 
4105(a)]. 

"(B) The number of such contracts awarded by 
each executive agency during the five-year period 
preceding the date of the enactment of this Act 
[Oct. 17, 2006]. 

"(C) The average annual expenditures by each ex- 
ecutive agency for such contracts. 
"(D) The average length of such contracts. 
"(E) The number of such contracts recompeted 
and awarded to the previous award winner. 
"(4) PROHIBITION ON USE OF AUTHORITY BY EXECUTIVE 
AGENCIES IF REPORT NOT SUBMITTED. — The head of an 
executive agency may not issue a waiver under para- 
graph (1) if the report required by paragraph (3) is not 
submitted by the date set forth in that paragraph. 
"(c) Termination OF Authority. — A waiver may not 
be issued under this section after December 31, 2011. 
"(d) Comptroller General Review. — 

"(1) Report requirement. — Not later than one year 
after the date of the enactment of this Act [Oct. 17, 
2006], the Comptroller General shall submit to the 
committees described in paragraph (3) a report on the 
use of advisory and assistance services contracts by 
the Federal Government. 

"(2) Defense and civilian agency contracts cov- 
ered. — The report shall cover both of the following: 
"(A) Advisory and assistance services contracts 
as defined in section 2304b of title 10, United States 
Code. 

"(B) Advisory and assistance services contracts 
as defined in section 303I(i) of the Federal Property 
and Administrative Services Act of 1949 ([former] 41 
U.S.C. 253i(i)) [now 41 U.S.C. 4105(a)]. 
"(3) Matters covered.— The report shall address 
the following issues: 

"(A) The extent to which executive agencies and 
elements of the Department of Defense require ad- 
visory and assistance services for periods of greater 
than five years. 

"(B) The extent to which such advisory and as- 
sistance services are provided by the same contrac- 
tors under recurring contracts. 

"(C) The rationale for contracting for advisory 
and assistance services that will be needed on a 
continuing basis, rather than performing the serv- 
ices inside the Federal Government. 

"(D) The contract types and oversight mecha- 
nisms used by the Federal Government in contracts 
for advisory and assistance services and the extent 
to which such contract types and oversight mecha- 
nisms are adequate to protect the interests of the 
Government and taxpayers. 

"(E) The actions taken by the Federal Govern- 
ment to prevent organizational conflicts of interest 
and improper personal services contracts in its con- 
tracts for advisory and assistance services. 
"(4) Committees. — The committees described in 
this paragraph are the following: 

"(A) The Committees on Armed Services and on 
Homeland Security and Governmental Affairs of 
the Senate. 

"(B) The Committees on Armed Services and on 
Government Reform [now Oversight and Govern- 
ment Reform] of the House of Representatives." 

§ 2304c. Task and delivery order contracts: or- 
ders 

(a) Issuance of Orders.— The following ac- 
tions are not required for issuance of a task or 
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delivery order under a task or delivery order 
contract: 

(1) A separate notice for such order under 
section 1708 of title 41 or section 8(e) of the 
Small Business Act (15 U.S.C. 637(e)). 

(2) Except as provided in subsection (b), a 
competition (or a waiver of competition ap- 
proved in accordance with section 2304(f) of 
this title) that is separate from that used for 
entering into the contract. 

(b) Multiple Award Contracts. — When mul- 
tiple task or delivery order contracts are award- 
ed under section 2304a(d)(l)(B) or 2304b(e) of this 
title, all contractors awarded such contracts 
shall be provided a fair opportunity to be consid- 
ered, pursuant to procedures set forth in the 
contracts, for each task or delivery order in ex- 
cess of $2,500 that is to be issued under any of 
the contracts unless — 

(1) the agency's need for the services or 
property ordered is of such unusual urgency 
that providing such opportunity to all such 
contractors would result in unacceptable 
delays in fulfilling that need; 

(2) only one such contractor is capable of 
providing the services or property required at 
the level of quality required because the serv- 
ices or property ordered are unique or highly 
specialized; 

(3) the task or delivery order should be is- 
sued on a sole-source basis in the interest of 
economy and efficiency because it is a logical 
follow-on to a task or delivery order already 
issued on a competitive basis; or 

(4) it is necessary to place the order with a 
particular contractor in order to satisfy a 
minimum guarantee. 

(c) Statement of Work. — A task or delivery 
order shall include a statement of work that 
clearly specifies all tasks to be performed or 
property to be delivered under the order. 

(d) Enhanced Competition for Orders in Ex- 
cess of $5,000,000.— In the case of a task or deliv- 
ery order in excess of $5,000,000, the requirement 
to provide all contractors a fair opportunity to 
be considered under subsection (b) is not met 
unless all such contractors are provided, at a 
minimum — 

(1) a notice of the task or delivery order that 
includes a clear statement of the agency's re- 
quirements; 

(2) a reasonable period of time to provide a 
proposal in response to the notice; 

(3) disclosure of the significant factors and 
subfactors, including cost or price, that the 
agency expects to consider in evaluating such 
proposals, and their relative importance; 

(4) in the case of an award that is to be made 
on a best value basis, a written statement doc- 
umenting the basis for the award and the rel- 
ative importance of quality and price or cost 
factors; and 

(5) an opportunity for a post-award debrief- 
ing consistent with the requirements of sec- 
tion 2305(b)(5) of this title. 

(e) Protests. — (1) A protest is not authorized 
in connection with the issuance or proposed is- 
suance of a task or delivery order except for — 

(A) a protest on the ground that the order 
increases the scope, period, or maximum value 



of the contract under which the order is is- 
sued; or 

(B) a protest of an order valued in excess of 
$10,000,000. 

(2) Notwithstanding section 3556 of title 31, the 
Comptroller General of the United States shall 
have exclusive jurisdiction of a protest author- 
ized under paragraph (1)(B). 

(3) Paragraph (1)(B) and paragraph (2) of this 
subsection shall not be in effect after September 
30, 2016. 

(f) Task and Delivery Order Ombudsman. — 
Each head of an agency who awards multiple 
task or delivery order contracts pursuant to sec- 
tion 2304a(d)(l)(B) or 2304b(e) of this title shall 
appoint or designate a task and delivery order 
ombudsman who shall be responsible for review- 
ing complaints from the contractors on such 
contracts and ensuring that all of the contrac- 
tors are afforded a fair opportunity to be consid- 
ered for task or delivery orders when required 
under subsection (b). The task and delivery 
order ombudsman shall be a senior agency offi- 
cial who is independent of the contracting offi- 
cer for the contracts and may be the agency's 
competition advocate. 

(g) Applicability. — This section applies to 
task and delivery order contracts entered into 
under sections 2304a and 2304b of this title. 

(Added Pub. L. 103-355, title I, § 1004(a)(1), Oct. 
13, 1994, 108 Stat. 3252; amended Pub. L. 110-181, 
div. A, title VIII, § 843(a)(2), Jan. 28, 2008, 122 
Stat. 237; Pub. L. 111-350, §5(b)(14), Jan. 4, 2011, 
124 Stat. 3843; Pub. L. 111-383, div. A, title VIII, 
§825, title X, § 1075(f)(5)(A), Jan. 7, 2011, 124 Stat. 
4270, 4376.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-350 substituted "sec- 
tion 1708 of title 41" for "section 18 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 416)". 

Subsec. (e). Pub. L. 111-383, § 1075(f)(5)(A), made tech- 
nical correction to directory language of Pub. L. 
110-181, § 843(a)(2)(C). See 2008 Amendment note below. 

Subsec. (e)(3). Pub. L. 111-383, §825, amended par. (3) 
generally. Prior to amendment, par. (3) read as follows: 
"This subsection shall be in effect for three years, be- 
ginning on the date that is 120 days after the date of 
the enactment of the National Defense Authorization 
Act for Fiscal Year 2008." 

2008— Subsec. (d). Pub. L. 110-181, § 843(a)(2), added 
subsec. (d). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 110-181, § 843(a)(2)(C), as amended 
by Pub. L. 111-383, § 1075(f)(5)(A), added subsec. (e) and 
struck out former subsec. (e). Former text read as fol- 
lows: "A protest is not authorized in connection with 
the issuance or proposed issuance of a task or delivery 
order except for a protest on the ground that the order 
increases the scope, period, or maximum value of the 
contract under which the order is issued." 

Pub. L. 110-181, § 843(a)(2)(A), redesignated subsec. (d) 
as (e). Former subsec. (e) redesignated (f). 

Subsecs. (f), (g). Pub. L. 110-181, § 843(a)(2)(A), redesig- 
nated subsecs. (e) and (f) as (f) and (g), respectively. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 843(a)(3)(B), Jan. 
28, 2008, 122 Stat. 238, provided that: "The amendments 
made by paragraph (2) [amending this section] shall 
take effect on the date that is 120 days after the date 
of the enactment of this Act [Jan. 28, 2008], and shall 
apply with respect to any task or delivery order award- 
ed on or after such date." 
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Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Provisions Not Affected by Pub. L. 103-355 

This section not to be construed as modifying' or su- 
perseding, or as intended to impair or restrict, authori- 
ties or responsibilities under former 40 U.S.C. 759 or 
chapter 11 of Title 40, Public Building's, Property, and 
Works, see section 1004(d) of Pub. L. 103-355, set out as 
a note under section 2304a of this title. 

§2304d. Task and delivery order contracts: defi- 
nitions 

In sections 2304a, 2304b, and 2304c of this title: 

(1) The term "task order contract" means a 
contract for services that does not procure or 
specify a firm quantity of services (other than 
a minimum or maximum quantity) and that 
provides for the issuance of orders for the per- 
formance of tasks during the period of the 
contract. 

(2) The term "delivery order contract" 
means a contract for property that does not 
procure or specify a firm quantity of property 
(other than a minimum or maximum quan- 
tity) and that provides for the issuance of or- 
ders for the delivery of property during the pe- 
riod of the contract. 

(Added Pub. L. 103-355, title I, § 1004(a)(1), Oct. 
13, 1994, 108 Stat. 3253.) 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Provisions Not Affected by Pub. L. 103-355 

This section not to be construed as modifying or su- 
perseding, or as intended to impair or restrict, authori- 
ties or responsibilities under former 40 U.S.C. 759 or 
chapter 11 of Title 40, Public Building's, Property, and 
Works, see section 1004(d) of Pub. L. 103-355, set out as 
a note under section 2304a of this title. 

§2304e. Contracts: prohibition on competition 
between Department of Defense and small 
businesses and certain other entities 

(a) Exclusion. — In any case in which the Sec- 
retary of Defense plans to use competitive pro- 
cedures for a procurement, if the procurement is 
to be conducted as described in subsection (b), 
then the Secretary shall exclude the Depart- 
ment of Defense from competing in the procure- 
ment. 

(b) Procurement Description. — The require- 
ment to exclude the Department of Defense 
under subsection (a) applies in the case of a pro- 
curement to be conducted by excluding from 
competition entities in the private sector other 
than — 

(1) small business concerns in furtherance of 
section 8 or 15 of the Small Business Act (15 
U.S.C. 637 or 644); or 

(2) entities described in subsection (a)(1) of 
section 2323 of this title in furtherance of the 
goal specified in that subsection. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 848(a)(1), Nov. 30, 1993, 107 Stat. 1724, § 2304a; re- 



numbered §2304e, Pub. L. 104-106, div. D, title 
XLIII, § 4321(b)(6)(A), Feb. 10, 1996, 110 Stat. 672.) 

Amendments 

1996— Pub. L. 104-106 renumbered section 2304a of this 
title as this section. 

Effective Date 

Section 848(b) of Pub. L. 103-160 provided that: "Sec- 
tion 2304a [now 2304e] of title 10, United States Code, as 
added by subsection (a), shall take effect on the date of 
the enactment of this Act [Nov. 30, 1993]." 

§2305. Contracts: planning, solicitation, evalua- 
tion, and award procedures 

(a)(1)(A) In preparing for the procurement of 
property or services, the head of an agency 
shall — 

(i) specify the agency's needs and solicit bids 
or proposals in a manner designed to achieve 
full and open competition for the procure- 
ment; 

(ii) use advance procurement planning and 
market research; and 

(iii) develop specifications in such manner as 
is necessary to obtain full and open competi- 
tion with due regard to the nature of the prop- 
erty or services to be acquired. 

(B) Each solicitation under this chapter shall 
include specifications which — 

(i) consistent with the provisions of this 
chapter, permit full and open competition; and 

(ii) include restrictive provisions or condi- 
tions only to the extent necessary to satisfy 
the needs of the agency or as authorized by 
law. 

(C) For the purposes of subparagraphs (A) and 
(B), the type of specification included in a solici- 
tation shall depend on the nature of the needs of 
the agency and the market available to satisfy 
such needs. Subject to such needs, specifications 
may be stated in terms of— 

(i) function, so that a variety of products or 
services may qualify; 

(ii) performance, including specifications of 
the range of acceptable characteristics or of 
the minimum acceptable standards; or 

(iii) design requirements. 

(2) In addition to the specifications described 
in paragraph (1), a solicitation for sealed bids or 
competitive proposals (other than for a procure- 
ment for commercial items using special sim- 
plified procedures or a purchase for an amount 
not greater than the simplified acquisition 
threshold) shall at a minimum include — 

(A) a statement of — 

(i) all significant factors and significant 
subfactors which the head of the agency rea- 
sonably expects to consider in evaluating 
sealed bids (including price) or competitive 
proposals (including cost or price, cost-relat- 
ed or price-related factors and subfactors, 
and noncost-related or nonprice-related fac- 
tors and subfactors); and 

(ii) the relative importance assigned to 
each of those factors and subfactors; and 

(B) (1) in the case of sealed bids — 

(I) a statement that sealed bids will be 
evaluated without discussions with the bid- 
ders; and 
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(II) the time and place for the opening of 
the sealed bids; or 

(ii) in the case of competitive proposals — 

(I) either a statement that the proposals 
are intended to be evaluated with, and award 
made after, discussions with the offerors, or 
a statement that the proposals are intended 
to be evaluated, and award made, without 
discussions with the offerors (other than dis- 
cussions conducted for the purpose of minor 
clarification) unless discussions are deter- 
mined to be necessary; and 

(II) the time and place for submission of 
proposals. 

(3) (A) In prescribing the evaluation factors to 
be included in each solicitation for competitive 
proposals, the head of an agency — 

(i) shall clearly establish the relative impor- 
tance assigned to the evaluation factors and 
subfactors, including the quality of the prod- 
uct or services to be provided (including tech- 
nical capability, management capability, prior 
experience, and past performance of the of- 
feror); 

(ii) shall include cost or price to the Federal 
Government as an evaluation factor that must 
be considered in the evaluation of proposals; 
and 

(iii) shall disclose to offerors whether all 
evaluation factors other than cost or price, 
when combined, are — 

(I) significantly more important than cost 
or price; 

(II) approximately equal in importance to 
cost or price; or 

(III) significantly less important than cost 
or price. 

(B) The regulations implementing clause (iii) 
of subparagraph (A) may not define the terms 
"significantly more important" and "signifi- 
cantly less important" as specific numeric 
weights that would be applied uniformly to all 
solicitations or a class of solicitations. 

(4) Nothing in this subsection prohibits an 
agency from — 

(A) providing additional information in a so- 
licitation, including numeric weights for all 
evaluation factors and subfactors on a case- 
by-case basis; or 

(B) stating in a solicitation that award will 
be made to the offeror that meets the solicita- 
tion's mandatory requirements at the lowest 
cost or price. 

(5) The head of an agency, in issuing a solicita- 
tion for a contract to be awarded using sealed 
bid procedures, may not include in such solicita- 
tion a clause providing for the evaluation of 
prices for options to purchase additional prop- 
erty or services under the contract unless the 
head of the agency has determined that there is 
a reasonable likelihood that the options will be 
exercised. 

(b)(1) The head of an agency shall evaluate 
sealed bids and competitive proposals and make 
an award based solely on the factors specified in 
the solicitation. 

(2) All sealed bids or competitive proposals re- 
ceived in response to a solicitation may be re- 
jected if the head of the agency determines that 
such action is in the public interest. 



(3) Sealed bids shall be opened publicly at the 
time and place stated in the solicitation. The 
head of the agency shall evaluate the bids in ac- 
cordance with paragraph (1) without discussions 
with the bidders and, except as provided in para- 
graph (2), shall award a contract with reasonable 
promptness to the responsible bidder whose bid 
conforms to the solicitation and is most advan- 
tageous to the United States, considering only 
price and the other price-related factors in- 
cluded in the solicitation. The award of a con- 
tract shall be made by transmitting, in writing 
or by electronic means, notice of the award to 
the successful bidder. Within three days after 
the date of contract award, the head of the agen- 
cy shall notify, in writing or by electronic 
means, each bidder not awarded the contract 
that the contract has been awarded. 

(4) (A) The head of an agency shall evaluate 
competitive proposals in accordance with para- 
graph (1) and may award a contract — 

(i) after discussions with the offerors, pro- 
vided that written or oral discussions have 
been conducted with all responsible offerors 
who submit proposals within the competitive 
range; or 

(ii) based on the proposals received, without 
discussions with the offerors (other than dis- 
cussions conducted for the purpose of minor 
clarification) provided that the solicitation in- 
cluded a statement that proposals are in- 
tended to be evaluated, and award made, with- 
out discussions, unless discussions are deter- 
mined to be necessary. 

(B) If the contracting officer determines that 
the number of offerors that would otherwise be 
included in the competitive range under sub- 
paragraph (A)(i) exceeds the number at which an 
efficient competition can be conducted, the con- 
tracting officer may limit the number of propos- 
als in the competitive range, in accordance with 
the criteria specified in the solicitation, to the 
greatest number that will permit an efficient 
competition among the offerors rated most 
highly in accordance with such criteria. 

(C) Except as provided in paragraph (2), the 
head of the agency shall award a contract with 
reasonable promptness to the responsible source 
whose proposal is most advantageous to the 
United States, considering only cost or price 
and the other factors included in the solicita- 
tion. The head of the agency shall award the 
contract by transmitting, in writing or by elec- 
tronic means, notice of the award to such source 
and, within three days after the date of contract 
award, shall notify, in writing or by electronic 
means, all other offerors of the rejection of their 
proposals. This subparagraph does not apply 
with respect to the award of a contract for the 
acquisition of perishable subsistence items. 

(5) (A) When a contract is awarded by the head 
of an agency on the basis of competitive propos- 
als, an unsuccessful offeror, upon written re- 
quest received by the agency within 3 days after 
the date on which the unsuccessful offeror re- 
ceives the notification of the contract award, 
shall be debriefed and furnished the basis for the 
selection decision and contract award. The head 
of the agency shall debrief the offeror within, to 
the maximum extent practicable, five days after 
receipt of the request by the agency. 



§2305 



TITLE 10— ARMED FORCES 



Page 1234 



(B) The debriefing shall include, at a mini- 
mum — 

(i) the agency's evaluation of the significant 
weak or deficient factors in the offeror's offer; 

(ii) the overall evaluated cost and technical 
rating of the offer of the contractor awarded 
the contract and the overall evaluated cost 
and technical rating of the offer of the de- 
briefed offeror; 

(iii) the overall ranking of all offers; 

(iv) a summary of the rationale for the 
award; 

(v) in the case of a proposal that includes a 
commercial item that is an end item under the 
contract, the make and model of the item 
being provided in accordance with the offer of 
the contractor awarded the contract; and 

(vi) reasonable responses to relevant ques- 
tions posed by the debriefed offeror as to 
whether source selection procedures set forth 
in the solicitation, applicable regulations, and 
other applicable authorities were followed by 
the agency. 

(C) The debriefing may not include point-by- 
point comparisons of the debriefed offeror's offer 
with other offers and may not disclose any in- 
formation that is exempt from disclosure under 
section 552(b) of title 5. 

(D) Each solicitation for competitive proposals 
shall include a statement that information de- 
scribed in subparagraph (B) may be disclosed in 
post-award debriefings. 

(E) If, within one year after the date of the 
contract award and &iS ell result of a successful 
procurement protest, the agency seeks to fulfill 
the requirement under the protested contract ei- 
ther on the basis of a new solicitation of offers 
or on the basis of new best and final offers re- 
quested for that contract, the agency shall 
make available to all offerors — 

(i) the information provided in debriefings 
under this paragraph regarding the offer of the 
contractor awarded the contract; and 

(ii) the same information that would have 
been provided to the original offerors. 

(6)(A) When the contracting officer excludes 
an offeror submitting a competitive proposal 
from the competitive range (or otherwise ex- 
cludes such an offeror from further consider- 
ation prior to the final source selection deci- 
sion), the excluded offeror may request in writ- 
ing, within three days after the date on which 
the excluded offeror receives notice of its exclu- 
sion, a debriefing prior to award. The contract- 
ing officer shall make every effort to debrief the 
unsuccessful offeror as soon as practicable but 
may refuse the request for a debriefing if it is 
not in the best interests of the Government to 
conduct a debriefing at that time. 

(B) The contracting officer is required to de- 
brief an excluded offeror in accordance with 
paragraph (5) only if that offeror requested and 
was refused a preaward debriefing under sub- 
paragraph (A). 

(C) The debriefing conducted under subpara- 
graph (A) shall include — 

(i) the executive agency's evaluation of the 
significant elements in the offeror's offer; 

(ii) a summary of the rationale for the offer- 
or's exclusion; and 



(iii) reasonable responses to relevant ques- 
tions posed by the debriefed offeror as to 
whether source selection procedures set forth 
in the solicitation, applicable regulations, and 
other applicable authorities were followed by 
the executive agency. 

(D) The debriefing conducted under subpara- 
graph (A) may not disclose the number or iden- 
tity of other offerors and shall not disclose in- 
formation about the content, ranking, or eval- 
uation of other offerors' proposals. 

(7) The contracting officer shall include a sum- 
mary of any debriefing conducted under para- 
graph (5) or (6) in the contract file. 

(8) The Federal Acquisition Regulation shall 
include a provision encouraging the use of alter- 
native dispute resolution techniques to provide 
informal, expeditious, and inexpensive proce- 
dures for an offeror to consider using before fil- 
ing a protest, prior to the award of a contract, 
of the exclusion of the offeror from the competi- 
tive range (or otherwise from further consider- 
ation) for that contract. 

(9) If the head of an agency considers that a 
bid or proposal evidences a violation of the anti- 
trust laws, he shall refer the bid or proposal to 
the Attorney General for appropriate action. 

(c) The Secretary of Defense shall ensure that 
before a contract for the delivery of supplies to 
the Department of Defense is entered into — 

(1) when the appropriate officials of the De- 
partment are making an assessment of the 
most advantageous source for acquisition of 
the supplies (considering quality, price, deliv- 
ery, and other factors), there is a review of the 
availability and cost of each item of supply — 

(A) through the supply system of the De- 
partment of Defense; and 

(B) under standard Government supply 
contracts, if the item is in a category of sup- 
plies defined under regulations of the Sec- 
retary of Defense as being potentially avail- 
able under a standard Government supply 
contract; and 

(2) there is a review of both the procurement 
history of the item and a description of the 
item, including, when necessary for an ade- 
quate description of the item, a picture, draw- 
ing, diagram, or other graphic representation 
of the item. 

(d) (1)(A) The Secretary of Defense shall ensure 
that, in preparing a solicitation for the award of 
a development contract for a major system, the 
head of an agency consider requiring in the so- 
licitation that an offeror include in its offer pro- 
posals described in subparagraph (B). In deter- 
mining whether to require such proposals, the 
head of the agency shall give due consideration 
to the purposes for which the system is being 
procured and the technology necessary to meet 
the system's required capabilities. If such pro- 
posals are required, the head of the agency shall 
consider them in evaluating the offeror's price. 

(B) Proposals referred to in the first sentence 
of subparagraph (A) are the following: 

(i) Proposals to incorporate in the design of 
the major system items which are currently 
available within the supply system of the Fed- 
eral agency responsible for the major system, 
available elsewhere in the national supply sys- 
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tern, or commercially available from more 
than one source. 

(ii) With respect to items that are likely to 
be required in substantial quantities during 
the system's service life, proposals to incor- 
porate in the design of the major system items 
which the United States will be able to ac- 
quire competitively in the future. 

(2) (A) The Secretary of Defense shall ensure 
that, in preparing a solicitation for the award of 
a production contract for a major system, the 
head of an agency consider requiring in the so- 
licitation that an offeror include in its offer pro- 
posals described in subparagraph (B). In deter- 
mining whether to require such proposals, the 
head of the agency shall give due consideration 
to the purposes for which the system is being 
procured and the technology necessary to meet 
the system's required capabilities. If such pro- 
posals are required, the head of the agency shall 
consider them in evaluating the offeror's price. 

(B) Proposals referred to in the first sentence 
of subparagraph (A) are proposals identifying 
opportunities to ensure that the United States 
will be able to obtain on a competitive basis 
items procured in connection with the system 
that are likely to be reprocured in substantial 
quantities during the service life of the system. 
Proposals submitted in response to such require- 
ment may include the following: 

(i) Proposals to provide to the United States 
the right to use technical data to be provided 
under the contract for competitive reprocure- 
ment of the item, together with the cost to 
the United States, if any, of acquiring such 
technical data and the right to use such data. 

(ii) Proposals for the qualification or devel- 
opment of multiple sources of supply for the 
item. 

(3) If the head of an agency is making a non- 
competitive award of a development contract or 
a production contract for a major system, the 
factors specified in paragraphs (1) and (2) to be 
considered in evaluating an offer for a contract 
may be considered as objectives in negotiating 
the contract to be awarded. Such objectives may 
not impair the rights of prospective contractors 
or subcontractors otherwise provided by law. 

(4) (A) Whenever the head of an agency requires 
that proposals described in paragraph (1)(B) or 
(2)(B) be submitted by an offeror in its offer, the 
offeror shall not be required to provide a pro- 
posal that enables the United States to acquire 
competitively in the future an identical item if 
the item was developed exclusively at private 
expense unless the head of the agency deter- 
mines that — 

(i) the original supplier of such item will be 
unable to satisfy program schedule or delivery 
requirements; or 

(ii) proposals by the original supplier of such 
item to meet the mobilization requirements 
are insufficient to meet the agency's mobiliza- 
tion needs. 

(B) In considering offers in response to a solic- 
itation requiring proposals described in para- 
graph (1)(B) or (2)(B), the head of an agency 
shall base any evaluation of items developed ex- 
clusively at private expense on an analysis of 
the total value, in terms of innovative design, 



life-cycle costs, and other pertinent factors, of 
incorporating such items in the system. 

(e) Protest File.— (1) If, in the case of a solic- 
itation for a contract issued by, or an award or 
proposed award of a contract by, the head of an 
agency, a protest is filed pursuant to the proce- 
dures in subchapter V of chapter 35 of title 31 
and an actual or prospective offeror so requests, 
a file of the protest shall be established by the 
procuring activity and reasonable access shall 
be provided to actual or prospective offerors. 

(2) Information exempt from disclosure under 
section 552 of title 5 may be redacted in a file es- 
tablished pursuant to paragraph (1) unless an ap- 
plicable protective order provides otherwise. 

(f) Agency Actions on Protests.— If, in con- 
nection with a protest, the head of an agency de- 
termines that a solicitation, proposed award, or 
award does not comply with the requirements of 
law or regulation, the head of the agency — 

(1) may take any action set out in subpara- 
graphs (A) through (F) of subsection (b)(1) of 
section 3554 of title 31; and 

(2) may pay costs described in paragraph (1) 
of section 3554(c) of title 31 within the limits 
referred to in paragraph (2) of such section. 

(g) Prohibition on Release of Contractor 
Proposals. — (1) Except as provided in paragraph 
(2), a proposal in the possession or control of an 
agency named in section 2303 of this title may 
not be made available to any person under sec- 
tion 552 of title 5. 

(2) Paragraph (1) does not apply to any pro- 
posal that is set forth or incorporated by ref- 
erence in a contract entered into between the 
Department and the contractor that submitted 
the proposal. 

(3) In this subsection, the term "proposal" 
means any proposal, including a technical, man- 
agement, or cost proposal, submitted by a con- 
tractor in response to the requirements of a so- 
licitation for a competitive proposal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 130; Pub. L. 
85-861, §1(44), Sept. 2, 1958, 72 Stat. 1457; Pub. L. 
90-268, §3, Mar. 16, 1968, 82 Stat. 49; Pub. L. 

98- 369, div. B, title VII, § 2723(b), July 18, 1984, 98 
Stat. 1191; Pub. L. 98-525, title XII, § 1213(a), Oct. 
19, 1984, 98 Stat. 2591; Pub. L. 99-145, title XIII, 
§1303(a)(14), Nov. 8, 1985, 99 Stat. 739; Pub. L. 

99- 500, § 101(c) [title X, § 924(a), (b)], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-153, and Pub. L. 99-591, 
§ 101(c) [title X, § 924(a), (b)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-153; Pub. L. 99-661, div. A, title 
III, § 313(b), title IX, formerly title IV, § 924(a), 
(b), Nov. 14, 1986, 100 Stat. 3853, 3932, 3933, renum- 
bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 

101 Stat. 273; Pub. L. 100-456, div. A, title VIII, 
§806, Sept. 29, 1988, 102 Stat. 2010; Pub. L. 101-189, 
div. A, title VIII, § 853(f), Nov. 29, 1989, 103 Stat. 
1519; Pub. L. 101-510, div. A, title VIII, 
§802(a)-(d), Nov. 5, 1990, 104 Stat. 1588, 1589; Pub. 
L. 103-160, div. A, title XI, § 1182(a)(5), Nov. 30, 
1993, 107 Stat. 1771; Pub. L. 103-355, title I, 
§§1011-1016, title IV, § 4401(b), Oct. 13, 1994, 108 
Stat. 3254-3257, 3347; Pub. L. 104-106, div. D, title 
XLI, §§ 4103(a), 4104(a), title XLII, § 4202(a)(2), div. 
E, title LVI, § 5601(a), Feb. 10, 1996, 110 Stat. 643, 
644, 653, 699; Pub. L. 104-201, div. A, title VIII, 
§ 821(a), title X, § 1074(a)(ll), (b)(4)(A), Sept. 23, 
1996, 110 Stat. 2609, 2659, 2660; Pub. L. 106-65, div. 
A, title VIII, §821, Oct. 5, 1999, 113 Stat. 714.) 
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Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2305(a) 


41:152 (less clause (b)). 


Feb. 19, 1948, ch. 65, 


2305(b) 


41:152 (clause (b)). 


§§2(d), 3, 62 Stat. 22. 


2305(c) 


41:151(d). 





In subsection (a), the word "needed" Is substituted 
for the words "necessary to meet the requirements". 

In subsection (b), the words "United States" are sub- 
stituted for the word "Government". 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2305 


41:152(c). 


Aug-. 9. 1955, ch. 628, §15, 
69 Stat. 551. 





Reference to bids is omitted as surplusage (see opin- 
ion of the Judge Advocate General of the Army (JAGT 
1956/9122, 21 Dec. 1956)). The word "attachments" is sub- 
stituted for the words "material required". The words 
"the specifications in" are inserted in the second sen- 
tence for clarity. The word "available" is omitted as 
covered by the word "accessible." The words "no award 
may be made" are substituted for the words "and any 
award or awards made to any bidder in such case shall 
be invalidated and rejected". 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

1999— Subsec. (g)(1). Pub. L. 106-65 substituted "an 
agency named in section 2303 of this title" for "the De- 
partment of Defense". 

1996— Subsec. (a)(2). Pub. L. 104-106, § 4202(a)(2), in- 
serted "a procurement for commercial items using spe- 
cial simplified procedures or" after "(other than for". 

Subsec. (b)(4)(B). Pub. L. 104-106, § 4103(a)(3), added 
subpar. (B). Former subpar. (B) redesignated (C). 

Pub. L. 104-106, § 4103(a)(1), transferred text of subpar. 
(C) to end of subpar. (B) and substituted "This subpara- 
graph" for "Subparagraph (B)" at beginning of that 
text. 

Subsec. (b)(4)(C). Pub. L. 104-106, § 4103(a)(2), redesig- 
nated subpar. (B) as (C). 

Pub. L. 104-106, §4103(a)(l), struck out "(C)" before 
"Subparagraph (B)" and transferred text of subpar. (C) 
to end of subpar. (B). 

Subsec. (b)(5)(F). Pub. L. 104-106, § 4104(a)(1), struck 
out subpar. (F) which read as follows: "The contracting 
officer shall include a summary of the debriefing in the 
contract file." 

Subsec. (b)(6). Pub. L. 104-106, § 4104(a)(3), added par. 
(6). Former par. (6) redesignated (9). 

Subsec. (b)(6)(B). Pub. L. 104-201, §1074(a)(ll)(A), 
struck out "of this section" after "paragraph (5)" and 
"of this paragraph" after "subparagraph (A)". 

Subsec. (b)(6)(C). Pub. L. 104-201, §1074(a)(ll)(B), sub- 
stituted "subparagraph (A)" for "this subsection" in 
introductory provisions. 

Subsec. (b)(6)(D). Pub. L. 104-201, §1074(a)(ll)(C), sub- 
stituted "under subparagraph (A)" for "pursuant to 
this subsection". 

Subsec. (b)(7), (8). Pub. L. 104-106, § 4104(a)(3), added 
pars. (7) and (8). 

Subsec. (b)(9). Pub. L. 104-106, § 4104(a)(2), redesig- 
nated par. (6) as (9). 

Subsec. (e)(3). Pub. L. 104-106, § 5601(a), as amended by 
Pub. L. 104-201, § 1074(b)(4)(A), struck out par. (3) which 
read as follows: "Regulations implementing this sub- 
section shall be consistent with the regulations regard- 
ing the preparation and submission of an agency's pro- 
test file (the so-called 'rule 4 file') for protests to the 
General Services Board of Contract Appeals under sec- 
tion 111 of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 759)." 



Subsec. (g). Pub. L. 104-201, § 821(a), added subsec. (g). 

1994— Subsec. (a)(2). Pub. L. 103-355, § 4401(b), sub- 
stituted "a purchase for an amount not greater than 
the simplified acquisition threshold)" for "small pur- 
chases)" in introductory provisions. 

Subsec. (a)(2)(A)(i). Pub. L. 103-355, § 1011(a)(1), sub- 
stituted "and significant subfactors" for "(and signifi- 
cant subfactors)" and "cost-related or price-related 
factors and subfactors, and noncost-related or 
nonprice-related factors and subfactors" for "cost- or 
price-related factors, and noncost- or nonprice-related 
factors". 

Subsec. (a)(2)(A)(ii). Pub. L. 103-355, § 1011(a)(2), sub- 
stituted "and subfactors" for "(and subfactors)". 

Subsec. (a)(2)(B)(ii)(I). Pub. L. 103-355, § 1011(a)(3), 
amended subcl. (I) generally. Prior to amendment, 
subcl. (I) read as follows: "a statement that the propos- 
als are intended to be evaluated with, and award made 
after, discussions with the offerors, or a statement that 
the proposals are intended to be evaluated, and award 
made, without discussions with the offerors (other than 
discussions conducted for the purpose of minor clari- 
fication), unless discussions are determined to be nec- 
essary; and". 

Subsec. (a)(3). Pub. L. 103-355, § 1011(b), added par. (3) 
and struck out former par. (3), which read as follows: 
"In prescribing the evaluation factors to be included in 
each solicitation for competitive proposals, the head of 
an agency shall clearly establish the relative impor- 
tance assigned to the evaluation factors and subfactors, 
including the quality of the product or services to be 
provided (including technical capability, management 
capability, and prior experience of the offeror)." 

Subsec. (a)(4). Pub. L. 103-355, § 1011(b), added par. (4). 

Subsec. (a)(5). Pub. L. 103-355, §1012, added par. (5). 

Subsec. (b)(3). Pub. L. 103-355, § 1013(a), substituted 
"transmitting, in writing or by electronic means, no- 
tice" for "transmitting written notice" and inserted at 
end "Within three days after the date of contract 
award, the head of the agency shall notify, in writing 
or by electronic means, each bidder not awarded the 
contract that the contract has been awarded." 

Subsec. (b)(4)(B). Pub. L. 103-355, § 1013(b), substituted 
"transmitting, in writing or by electronic means, no- 
tice" for "transmitting written notice" and ", within 
three days after the date of contract award, shall no- 
tify, in writing or by electronic means," for "shall 
promptly notify". 

Subsec. (b)(5), (6). Pub. L. 103-355, §1014, added par. (5) 
and redesignated former par. (5) as (6). 

Subsec. (e). Pub. L. 103-355, §1015, added subsec. (e). 

Subsec. (f). Pub. L. 103-355, §1016, added subsec. (f). 

1993— Subsec. (b)(4)(A). Pub. L. 103-160 realigned mar- 
gins of els. (i) and (ii). 

1990— Subsec. (a)(2)(A)(i). Pub. L. 101-510, § 802(a)(1), 
inserted "(and significant subfactors)" after "signifi- 
cant factors" and substituted "(including cost or price, 
cost- or price-related factors, and noncost- or nonprice- 
related factors)" for "(including cost or price)". 

Subsec. (a)(2)(A)(ii). Pub. L. 101-510, § 802(a)(2), in- 
serted "(and subfactors)" after "those factors". 

Subsec. (a)(2(B)(ii)(I). Pub. L. 101-510, § 802(b), amend- 
ed subcl. (I) generally. Prior to amendment, subcl. (I) 
read as follows: "a statement that the proposals are in- 
tended to be evaluated with, and awards made after, 
discussions with the offerors, but might be evaluated 
and awarded without discussions with the offerors; 
and". 

Subsec. (a)(3). Pub. L. 101-510, § 802(c), substituted 
"the evaluation factors and subfactors, including the 
quality of the product or services" for "the quality of 
the services". 

Subsec. (b)(1). Pub. L. 101-510, § 802(d)(1), inserted 
"and make an award" after "competitive proposals". 

Subsec. (b)(3). Pub. L. 101-510, §802(d)(2), inserted "in 
accordance with paragraph (1)" after "shall evaluate 
the bids". 

Subsec. (b)(4)(A). Pub. L. 101-510, § 802(d)(3)(A), sub- 
stituted "competitive proposals in accordance with 
paragraph (1)" for "competitive proposals" in introduc- 
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tory provisions, added els. (i) and (ii), and struck out 
former els. (i) and (ii) which read as follows: 

"(i) after discussions conducted with the offerors at 
any time after receipt of the proposals and before the 
award of the contract; or 

"(ii) without discussions with the offerors (other than 
discussions conducted for the purpose of minor clari- 
fication) when it can be clearly demonstrated from the 
existence of full and open competition or accurate prior 
cost experience with the product or service that accept- 
ance of an initial proposal without discussions would 
result in the lowest overall cost to the United States." 

Subsec. (b)(4)(B) to (E). Pub. L. 101-510, 
§802(d)(3)(B)-(D), redesignated subpars. (D) and (E) as 
(B) and (C), respectively, substituted "Subparagraph 
(B)" for "Subparagraph (D)" in subpar. (C), and struck 
out former subpars. (B) and (C) which read as follows: 

"(B) In the case of award of a contract under subpara- 
graph (A)(i), the head of the agency shall conduct, be- 
fore such award, written or oral discussions with all re- 
sponsible sources who submit proposals within the 
competitive range, considering only cost or price and 
the other factors included in the solicitation. 

"(C) In the case of award of a contract under subpara- 
graph (A)(ii), the head of the agency shall award the 
contract based on the proposals received (and as clari- 
fied, if necessary, in discussions conducted for the pur- 
pose of minor clarification)." 

1989— Subsec. (b)(4)(D). Pub. L. 101-189 inserted "cost 
or" after "considering only". 

1988— Subsec. (d)(1)(B). Pub. L. 100-456, § 806(b), sub- 
stituted "Proposals referred to in the first sentence of 
subparagraph (A) are" for "The proposals that the head 
of an agency is to consider requiring in a solicitation 
for the award of a development contract are". 

Subsec. (d)(2)(B). Pub. L. 100-456, § 806(b), substituted 
"Proposals referred to in the first sentence of subpara- 
graph (A) are" for "The proposals that the head of an 
agency is to consider requiring in a solicitation for the 
award of a production contract are". 

Subsec. (d)(3). Pub. L. 100-456, § 806(a)(2), inserted pro- 
vision that objectives may not impair the rights of pro- 
spective contractors or subcontractors otherwise pro- 
vided by law. 

Subsec. (d)(4). Pub. L. 100^56, § 806(a)(1), added par. 
(4). 

1986— Subsec. (a). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§ 924(a)], Pub. L. 99-661, § 924(a), amended subsec. 
(a) identically, in par. (2)(A)(i) striking out "(including 
price)" after "factors" and inserting "(including 
price)" and "(including cost and price)" and adding par. 
(3). 

Subsec. (b)(4)(B). Pub. L. 99-500 and Pub. L. 99-591, 
§101(c) [§ 924(b)], Pub. L. 99-661, §924(b), amended sub- 
par. (B) identically, inserting "cost or". 

Subsec. (b)(4)(E). Pub. L. 99-661, § 313(b), added subpar. 
(E). 

1985 — Subsec. (b)(5). Pub. L. 99-145 aligned the margin 
of par. (5). 

1984— Subsecs. (c), (d). Pub. L. 98-525 added subsecs. 
(c) and (d). 

Catchline, subsecs. (a) to (d). Pub. L. 98-369 sub- 
stituted "Contracts: planning, solicitation, evaluation, 
and award procedures" for "Formal advertisements for 
bids; time; opening; award; rejection" and completely 
revised the text to substitute a program using solicita- 
tion requirements covering military procurement for 
former provisions which had used the approach of uti- 
lizing formal advertisements, struck out former provi- 
sions which had directed that, except in cases where 
the Secretary of Defense had determined that military 
requirements necessitated the specification of con- 
tainer size, no advertisement or invitation to bid for 
the carriage of government property in other than gov- 
ernment-owned cargo containers could specify carriage 
of such property in cargo containers of any stated 
length, height, or width, and carried forward into new 
subsecs. (a)(l)(A)(iii), (B)(i), and (b)(2) and (5) the con- 
tent of former section. 

1968 — Subsec. (a). Pub. L. 90-268 inserted provision 
that, except in cases where the Secretary of Defense de- 



termines that military requirements necessitate such 
specification, no advertisement or invitation to bid for 
the carriage of Government property in other than 
Government-owned cargo containers shall specify car- 
riage of such property in cargo containers of any stated 
length, height, or width. 

1958— Subsecs. (b) to (d). Pub. L. 85-861 added subsec. 
(b) and redesignated former subsecs. (b) and (c) as (c) 
and (d), respectively. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
sections 4103(a), 4104(a), and 4202(a)(2) of Pub. L. 104-106, 
see section 4401 of Pub. L. 104-106, set out as a note 
under section 2302 of this title. 

Amendment by section 5601(a) of Pub. L. 104-106 effec- 
tive 180 days after Feb. 10, 1996, see section 5701 of Pub. 
L. 104-106, Feb. 10, 1996, 110 Stat. 702. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1990 Amendment 

Section 802(e) of Pub. L. 101-510 provided that: 
"(1) Except as provided in paragraph (2), the amend- 
ments made by this section [amending this section] 
shall apply with respect to solicitations for sealed bids 
or competitive proposals issued after the end of the 120- 
day period beginning on the date of the enactment of 
this Act [Nov. 5, 1990]. 

"(2) The Secretary of Defense may require the amend- 
ments made by this section to apply with respect to so- 
licitations issued before the end of the period referred 
to in paragraph (1). The Secretary of Defense shall pub- 
lish in the Federal Register notice of any such earlier 
effective date." 

Effective Date of 1986 Amendment 

Section 101(c) [title X, § 924(c)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 924(c) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The amendments made by this section [amending this 
section] shall apply with respect to solicitations for 
sealed bids or competitive proposals issued after the 
end of the 180-day period beginning on the date of the 
enactment of this Act [Oct. 18, 1986]." 

Effective Date of 1984 Amendments 

Section 1213(b) of Pub. L. 98-525 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect at the end of the 180-day period 
beginning on the date of the enactment of this Act 
[Oct. 19, 1984]." 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Guidance on Use of Tiered Evaluations of Offers 
for Contracts and Task Orders Under Contracts 

Pub. L. 109-163, div. A, title VIII, §816, Jan. 6, 2006, 119 
Stat. 3382, provided that: 

"(a) Guidance Required— The Secretary of Defense 
shall prescribe guidance for the military departments 
and the Defense Agencies on the use of tiered evalua- 
tions of offers for contracts and for task or delivery or- 
ders under contracts. 

"(b) Elements. — The guidance prescribed under sub- 
section (a) shall include a prohibition on the initiation 
by a contracting officer of a tiered evaluation of an 
offer for a contract or for a task or delivery order under 
a contract unless the contracting officer — 

"(1) has conducted market research in accordance 

with part 10 of the Federal Acquisition Regulation in 

order to determine whether or not a sufficient num- 
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ber of qualified small businesses are available to jus- 
tify limiting competition for the award of such con- 
tract or task or delivery order under applicable law 
and regulations; 

"(2) is unable, after conducting market research 
under paragraph (1), to make the determination de- 
scribed in that paragraph; and 

"(3) includes in the contract file a written expla- 
nation of why such contracting officer was unable to 
make such determination." 

Authorization op Evaluation Factor for Defense 
Contractors Employing or Subcontracting With 
Members of the Selected Reserve of the Re- 
serve Components of the Armed Forces 

Pub. L. 109-163, div. A, title VIII, §819, Jan. 6, 2006, 119 
Stat. 3385, provided that: 

"(a) Defense Contracts. — In awarding any contract 
for the procurement of goods or services to an entity, 
the Secretary of Defense is authorized to use as an 
evaluation factor whether the entity intends to carry 
out the contract using employees or individual sub- 
contractors who are members of the Selected Reserve 
of the reserve components of the Armed Forces. 

"(b) Documentation of Selected Reserve-Related 
Evaluation Factor. — Any entity claiming intent to 
carry out a contract using employees or individual sub- 
contractors who are members of the Selected Reserve 
of the reserve components of the Armed Forces shall 
submit proof of the use of such employees or sub- 
contractors for the Department of Defense to consider 
in carrying out subsection (a) with respect to that con- 
tract. 

"(c) Regulations. — The Federal Acquisition Regula- 
tion shall be revised as necessary to implement this 
section." 

Certificate of Competency Requirements 

Pub. L. 102-484, div. A, title VIII, §804, Oct. 23, 1992, 
106 Stat. 2447, provided that, in case of contract to be 
entered into pursuant to this chapter, other than pur- 
suant to simplified procedures under section 2304(g) of 
this title, solicitation was to contain notice of right of 
bidding small business concern, in case of determina- 
tion by contracting officer that concern was nonrespon- 
sible, to request Small Business Administration to 
make determination of responsibility under section 
637(b)(7) of Title 15, Commerce and Trade, that if con- 
tracting officer determined that concern was non- 
responsible, such officer was to notify concern in writ- 
ing, of such determination, that concern had right to 
request Small Business Administration to make deter- 
mination, and that, if concern desired to request such 
determination, concern was to inform officer in writ- 
ing, within 14 days after receipt of notice, of such de- 
sire, and that, after being so informed, officer was to 
transmit request to Administration, or, if not so in- 
formed, officer was to proceed with award of contract, 
and contained provisions relating to effective and ter- 
mination dates and report to be submitted to Congress, 
prior to repeal by Pub. L. 103-355, title VII, § 7101(b), 
Oct. 13, 1994, 108 Stat. 3367. 

Construction of 1984 Amendment 

Amendment by Pub. L. 98-369 as not superseding or 
affecting the provisions of section 637(a) of Title 15, 
Commerce and Trade, see section 2723(c) of Pub. L. 
98-369, set out as a note under section 2304 of this title. 

§ 2305a. Design-build selection procedures 

(a) Authorization. — Unless the traditional ac- 
quisition approach of design-bid-build estab- 
lished under chapter 11 of title 40 is used or an- 
other acquisition procedure authorized by law is 
used, the head of an agency shall use the two- 
phase selection procedures authorized in this 
section for entering into a contract for the de- 
sign and construction of a public building, facil- 



ity, or work when a determination is made 
under subsection (b) that the procedures are ap- 
propriate for use. 

(b) Criteria for Use. — A contracting officer 
shall make a determination whether two-phase 
selection procedures are appropriate for use for 
entering into a contract for the design and con- 
struction of a public building, facility, or work 
when the contracting officer anticipates that 
three or more offers will be received for such 
contract, design work must be performed before 
an offeror can develop a price or cost proposal 
for such contract, the offeror will incur a sub- 
stantial amount of expense in preparing the 
offer, and the contracting officer has considered 
information such as the following: 

(1) The extent to which the project require- 
ments have been adequately defined. 

(2) The time constraints for delivery of the 
project. 

(3) The capability and experience of poten- 
tial contractors. 

(4) The suitability of the project for use of 
the two-phase selection procedures. 

(5) The capability of the agency to manage 
the two-phase selection process. 

(6) Other criteria established by the agency. 

(c) Procedures Described. — Two-phase selec- 
tion procedures consist of the following: 

(1) The agency develops, either in-house or 
by contract, a scope of work statement for in- 
clusion in the solicitation that defines the 
project and provides prospective offerors with 
sufficient information regarding the Govern- 
ment's requirements (which may include cri- 
teria and preliminary design, budget param- 
eters, and schedule or delivery requirements) 
to enable the offerors to submit proposals 
which meet the Government's needs. If the 
agency contracts for development of the scope 
of work statement, the agency shall contract 
for architectural and engineering services as 
defined by and in accordance with chapter 11 
of title 40. 

(2) The contracting officer solicits phase-one 
proposals that — 

(A) include information on the offeror's — 

(i) technical approach; and 

(ii) technical qualifications; and 

(B) do not include — 

(i) detailed design information; or 

(ii) cost or price information. 

(3) The evaluation factors to be used in eval- 
uating phase-one proposals are stated in the 
solicitation and include specialized experience 
and technical competence, capability to per- 
form, past performance of the offeror's team 
(including the architect-engineer and con- 
struction members of the team) and other ap- 
propriate factors, except that cost-related or 
price-related evaluation factors are not per- 
mitted. Each solicitation establishes the rel- 
ative importance assigned to the evaluation 
factors and subfactors that must be considered 
in the evaluation of phase-one proposals. The 
agency evaluates phase-one proposals on the 
basis of the phase-one evaluation factors set 
forth in the solicitation. 

(4) The contracting officer selects as the 
most highly qualified the number of offerors 
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specified in the solicitation to provide the 
property or services under the contract and re- 
quests the selected offerors to submit phase- 
two competitive proposals that include tech- 
nical proposals and cost or price information. 
Each solicitation establishes with respect to 
phase two — 

(A) the technical submission for the pro- 
posal, including design concepts or proposed 
solutions to requirements addressed within 
the scope of work (or both), and 

(B) the evaluation factors and subfactors, 
including cost or price, that must be consid- 
ered in the evaluations of proposals in ac- 
cordance with paragraphs (2), (3), and (4) of 
section 2305(a) of this title. 

The contracting officer separately evaluates 
the submissions described in subparagraphs 
(A) and (B). 

(5) The agency awards the contract in ac- 
cordance with section 2305(b)(4) of this title. 

(d) Solicitation to State Number of Offer- 
ors To Be Selected for Phase Two Requests 
for Competitive Proposals.— A solicitation is- 
sued pursuant to the procedures described in 
subsection (c) shall state the maximum number 
of offerors that are to be selected to submit 
competitive proposals pursuant to subsection 
(c)(4). The maximum number specified in the so- 
licitation shall not exceed 5 unless the agency 
determines with respect to an individual solici- 
tation that a specified number greater than 5 is 
in the Government's interest and is consistent 
with the purposes and objectives of the two- 
phase selection process. 

(e) Requirement for Guidance and Regula- 
tions. — The Federal Acquisition Regulation 
shall include guidance — 

(1) regarding the factors that may be consid- 
ered in determining whether the two-phase 
contracting procedures authorized by sub- 
section (a) are appropriate for use in individ- 
ual contracting situations; 

(2) regarding the factors that may be used in 
selecting contractors; and 

(3) providing for a uniform approach to be 
used Government- wide. 

(f) Special Authority for Military Con- 
struction Projects.— (1) The Secretary of a 
military department may use funds available to 
the Secretary under section 2807(a) or 18233(e) of 
this title to accelerate the design effort in con- 
nection with a military construction project for 
which the two-phase selection procedures de- 
scribed in subsection (c) are used to select the 
contractor for both the design and construction 
portion of the project before the project is spe- 
cifically authorized by law and before funds are 
appropriated for the construction portion of the 
project. Notwithstanding the limitations con- 
tained in such sections, use of such funds for the 
design portion of a military construction project 
may continue despite the subsequent authoriza- 
tion of the project. The advance notice require- 
ment of section 2807(b) of this title shall con- 
tinue to apply whenever the estimated cost of 
the design portion of the project exceeds the 
amount specified in such section. 

(2) Any military construction contract that 
provides for an accelerated design effort, as au- 



thorized by paragraph (1), shall include as a con- 
dition of the contract that the liability of the 
United States in a termination for convenience 
before funds are first made available for con- 
struction may not exceed an amount attrib- 
utable to the final design of the project. 

(3) For each fiscal year during which the au- 
thority provided by this subsection is in effect, 
the Secretary of a military department may se- 
lect not more than two military construction 
projects to include the accelerated design effort 
authorized by paragraph (1) for each armed force 
under the jurisdiction of the Secretary. To be el- 
igible for selection under this subsection, a re- 
quest for the authorization of the project, and 
for the authorization of appropriations for the 
project, must have been included in the annual 
budget of the President for a fiscal year submit- 
ted to Congress under section 1105(a) of title 31. 

(4) Not later than March 1, 2008, the Secretary 
of Defense shall submit to the congressional de- 
fense committees a report evaluating the useful- 
ness of the authority provided by this subsection 
in expediting the design and construction of 
military construction projects. The authority 
provided by this subsection expires September 
30, 2008, except that, if the report required by 
this paragraph is not submitted by March 1, 
2008, the authority shall expire on that date. 

(Added Pub. L. 104-106, div. D, title XLI, 
§ 4105(a)(1), Feb. 10, 1996, 110 Stat. 645; amended 
Pub. L. 105-85, div. A, title X, §1073(a)(44), Nov. 
18, 1997, 111 Stat. 1902; Pub. L. 107-217, § 3(b)(4), 
Aug. 21, 2002, 116 Stat. 1295; Pub. L. 108-178, 
§ 4(b)(3), Dec. 15, 2003, 117 Stat. 2641; Pub. L. 
108-375, div. B, title XXVIII, §2807, Oct. 28, 2004, 
118 Stat. 2123; Pub. L. 109-163, div. B, title 
XXVIII, §2807, Jan. 6, 2006, 119 Stat. 3508.) 

Prior Provisions 

A prior section 2305a was renumbered section 2438 of 
this title. 

Amendments 

2006— Subsec. (f)(2). Pub. L. 109-163, § 2807(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "Any military construction contract that pro- 
vides for an accelerated design effort, as authorized by 
paragraph (1), shall include as a condition of the con- 
tract that the liability of the United States In a termi- 
nation for convenience may not exceed the actual costs 
Incurred as of the termination date." 

Subsec. (f)(4). Pub. L. 109-163, § 2807(b), substituted 
"2008" for "2007" wherever appearing. 

2004— Subsec. (f). Pub. L. 108-375 added subsec. (f). 

2003— Subsec. (c)(1). Pub. L. 108-178 substituted "chap- 
ter 11 of title 40" for "the Brooks Architect-Engineers 
Act (40U.S.C. 541 et seq.)". 

2002— Subsec. (a). Pub. L. 107-217 substituted "chapter 
11 of title 40" for "the Brooks Architect-Engineers Act 
(40 U.S.C. 541 et seq.)". 

1997— Subsec. (a). Pub. L. 105-85 substituted "(40 
U.S.C." for "(41 U.S.C". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

Effective Date 

For effective date and applicability of section, see 
section 4401 of Pub. L. 104-106, set out as an Effective 
Date of 1996 Amendment note under section 2302 of this 
title. 
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§ 2306. Kinds of contracts 

(a) The cost-plus-a-percentage-of-cost system 
of contracting may not be used. Subject to the 
limitation in the preceding sentence, the other 
provisions of this section, and other applicable 
provisions of law, the head of an agency, in 
awarding contracts under this chapter after 
using procedures other than sealed-bid proce- 
dures, may enter into any kind of contract that 
he considers will promote the best interests of 
the United States. 

(b) Each contract awarded under this chapter 
after using procedures other than sealed-bid pro- 
cedures shall contain a warranty, determined to 
be suitable by the head of the agency, that the 
contractor has employed or retained no person 
or selling agency to solicit or obtain the con- 
tract under an understanding or agreement for a 
commission, percentage, brokerage, or contin- 
gent fee, except a bona fide employee or estab- 
lished commercial or selling agency maintained 
by him to obtain business. If a contractor breaks 
such a warranty the United States may annul 
the contract without liability or may deduct the 
commission, percentage, brokerage, or contin- 
gent fee from the contract price or consider- 
ation. This subsection does not apply to a con- 
tract that is for an amount not greater than the 
simplified acquisition threshold or to a contract 
for the acquisition of commercial items. 

(c) A contract entered into by the United 
States in connection with a military construc- 
tion project or a military family housing project 
may not use any form of cost-plus contracting. 
This prohibition is in addition to the prohibition 
specified in subsection (a) on the use of the cost- 
plus-a-percentage-of-cost system of contracting 
and applies notwithstanding a declaration of 
war or the declaration by the President of a na- 
tional emergency under section 201 of the Na- 
tional Emergencies Act (50 U.S.C. 1621) that in- 
cludes the use of the armed forces. 

(d) The fee for performing a cost-plus-a-fixed- 
fee contract for experimental, developmental, or 
research work may not be more than 15 percent 
of the estimated cost of the contract, not in- 
cluding the fee. The fee for performing a cost- 
plus-a-fixed-fee contract for architectural or en- 
gineering services for a public work or utility 
plus the cost of those services to the contractor 
may not be more than 6 percent of the estimated 
cost of that work or project, not including fees. 
The fee for performing any other cost-plus-a- 
fixed-fee contract may not be more than 10 per- 
cent of the estimated cost of the contract, not 
including the fee. Determinations under this 
subsection of the estimated costs of a contract 
or project shall be made by the head of the agen- 
cy at the time the contract is made. 

(e) (1) Except as provided in paragraph (2), each 
cost contract and each cost-plus-a-fixed-fee con- 
tract shall provide for notice to the agency by 
the contractor before the making, under the 
prime contract, of— 

(A) a cost-plus-a-fixed-fee subcontract; or 

(B) a fixed-price subcontract or purchase 
order involving more than the greater of (i) 
the simplified acquisition threshold, or (ii) 5 
percent of the estimated cost of the prime con- 
tract. 



(2) Paragraph (1) shall not apply to a prime 
contract with a contractor that maintains a 
purchasing system approved by the contracting 
officer for the contract. 

(f) So-called "truth-in-negotiations" provi- 
sions relating to cost or pricing data to be sub- 
mitted by certain contractors and subcontrac- 
tors are provided in section 2306a of this title. 

(g) Multiyear contracting authority for the ac- 
quisition of services is provided in section 2306c 
of this title. 

(h) Multiyear contracting authority for the 
purchase of property is provided in section 2306b 
of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 130; Pub. L. 
87-653, §l(d), (e), Sept. 10, 1962, 76 Stat. 528; Pub. 
L. 90-378, §1, July 5, 1968, 82 Stat. 289; Pub. L. 
90-512, Sept. 25, 1968, 82 Stat. 863; Pub. L. 96-513, 
title V, §511(77), Dec. 12, 1980, 94 Stat. 2926; Pub. 
L. 97-86, title IX, §§ 907(b), 909(b), Dec. 1, 1981, 95 
Stat. 1117, 1118; Pub. L. 98-369, div. B, title VII, 
§2724, July 18, 1984, 98 Stat. 1192; Pub. L. 99-145, 
title XIII, §1303(a)(15), Nov. 8, 1985, 99 Stat. 739; 
Pub. L. 99-500, § 101(c) [title X, § 952(b)(1), (c)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-169, and Pub. 
L. 99-591, § 101(c) [title X, § 952(b)(1), (c)(1)], Oct. 
30, 1986, 100 Stat. 3341-82, 3341-169; Pub. L. 99-661, 
div. A, title IX, formerly title IV, § 952(b)(1), 
(c)(1), Nov. 14, 1986, 100 Stat. 3949, renumbered 
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273; Pub. L. 101-189, div. A, title VIII, 
§ 805(a), Nov. 29, 1989, 103 Stat. 1488; Pub. L. 
101-510, div. A, title VIII, §808, Nov. 5, 1990, 104 
Stat. 1593; Pub. L. 102-25, title VII, § 701(d)(3), 
Apr. 6, 1991, 105 Stat. 114; Pub. L. 103-355, title I, 
§§1021, 1022(b), title IV, §§ 4102(b), 4401(c), title 
VIII, § 8105(a), Oct. 13, 1994, 108 Stat. 3257, 3260, 
3340, 3348, 3392; Pub. L. 105-85, div. A, title X, 
§1073(a)(45), Nov. 18, 1997, 111 Stat. 1902; Pub. L. 
106-398, §1 [[div. A], title VIII, §802(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-205; Pub. L. 108-136, 
div. A, title VIII, §842, Nov. 24, 2003, 117 Stat. 
1552; Pub. L. 112-81, div. B, title XXVIII, § 2801(a), 
Dec. 31, 2011, 125 Stat. 1684.) 
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2306(a) 


41:153(a) (1st sentence). 


Feb. 19, 1948, ch. 65, §4 




41:153(b) (1st 14 words of 


(less words after semi- 




1st sentence). 


colon of last sentence 


2306(b) 


41:153(a) (less 1st sen- 


of (b), and less (c)), 62 




tence). 


Stat. 23. 


2306(c) 


41:153(b) (2d sentence). 




2306(d) 


41:153(b) (1st sentence, 
less 1st 14 words). 




2306(e) 


41:153(b) (less 1st and 2d 
sentences; and less 
words after semicolon 
of last sentence). 





In subsection (a), the words "subject to subsections 
(b)-(e)" are substituted for the words "Except as pro- 
vided in subsection (b) of this section". The words 
"United States" are substituted for the word "Govern- 
ment". 

In subsection (b), the words "under section 2304 of 
this title" are substituted for the words "pursuant to 
section 151(c) of this title". The words "full amount of 
such" and "violation" are omitted as surplusage. 

In subsection (c), the words "under section 2304 of 
this title" are inserted for clarity. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
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Prior Provisions 

Provisions similar to those in subsec. (h)(ll) of this 
section were contained in Pub. L. 100-526, title I, 
§ 104(a), Oct. 24, 1988, 102 Stat. 2624, which was set out 
below, prior to repeal by Pub. L. 101-189, § 805(b). 

Amendments 

2011 — Subsec. (c). Pub. L. 112-81 added subsec. (c). 

2003— Subsec. (e). Pub. L. 108-136 substituted "(1) Ex- 
cept as provided in paragraph (2), each" for "Each", re- 
designated former pars. (1) and (2) as subpars. (A) and 
(B) of par. (1), respectively, redesignated els. (A) and 
(B) of former par. (2) as els. (i) and (ii) of subpar. (B) of 
par. (1), respectively, and added par. (2). 

2000— Subsec. (g). Pub. L. 106-398 amended subsec. (g) 
generally. Prior to amendment, subsec. (g) consisted of 
pars. (1) to (3) authorizing the head of an agency to 
enter into contracts for periods of not more than five 
years for certain types of services. 

1997— Subsec. (h). Pub. L. 105-85 inserted "for the pur- 
chase of property" after "Multiyear contracting au- 
thority". 

1994— Subsec. (b). Pub. L. 103-355, §§ 4102(b), 8105(a), in- 
serted at end "This subsection does not apply to a con- 
tract that is for an amount not greater than the sim- 
plified acquisition threshold or to a contract for the ac- 
quisition of commercial items." 

Subsec. (c). Pub. L. 103-355, §1021, struck out subsec. 
(c) which read as follows: "No cost contract, cost-plus- 
a-fixed-fee contract, or incentive contract may be made 
under this chapter unless the head of the agency deter- 
mines that such a contract is likely to be less costly to 
the United States than any other kind of contract or 
that it is impracticable to obtain property or services 
of the kind or quality required except under such a con- 

Subsec. (e)(2)(A). Pub. L. 103-355, § 4401(c), substituted 
"simplified acquisition threshold" for "small purchase 
threshold". 

Subsec. (h). Pub. L. 103-355, § 1022(b), amended subsec. 
(h) generally. Prior to amendment, subsec. (h) related 
to requirements for multiyear contracts for purchase of 
property, including weapon systems and items and 
services associated with weapons systems. 

1991— Subsec. (e)(2)(A). Pub. L. 102-25 substituted "the 
small purchase threshold" for "the small purchase 
amount under section 2304(g) of this title". 

1990— Subsec. (h)(1). Pub. L. 101-510, § 808(a), struck 
out "(other than contracts described in paragraph (6))" 
after "multiyear contracts" in introductory provisions 
and substituted "substantial savings of the total an- 
ticipated costs of carrying out the program through an- 
nual contracts" for "reduced total costs under the con- 
tract" in subpar. (A). 

Subsec. (h)(6). Pub. L. 101-510, § 808(b), struck out 
"contracts for the construction, alteration, or major 
repair of improvements to real property or" after "not 
apply to". 

Subsec. (h)(9). Pub. L. 101-510, § 808(c)(1), inserted "for 
a defense acquisition program that has been specifi- 
cally authorized by law to be carried out using multi- 
year contract authority" after "under this subsection" 
in introductory provisions. 

Subsec. (h)(9)(C). Pub. L. 101-510, § 808(c)(2), struck out 
subpar. (C) which read as follows: "The proposed multi- 
year contract — 

"(i) achieves a 10 percent savings as compared to 
the cost of current negotiated contracts, adjusted for 
changes in quantity and for inflation; or 

"(ii) achieves a 10 percent savings as compared to 
annual contracts if no recent contract experience ex- 
ists." 

1989— Subsec. (h)(9) to (11). Pub. L. 101-189 added pars. 
(9) to (11). 

1986— Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 952(c)(1)], Pub. L. 99-661, § 952(c)(1), amended section 
identically, striking out ": cost or pricing data: truth 
in negotiation" after "contracts" in section catchline. 

Subsec. (f). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 952(b)(1)], Pub. L. 99-661, §952(b)(l), amended generally 



subsec. (f) identically, substituting provision that 
"truth-in-negotiations" provisions relating to cost and 
pricing data for contractors and subcontractors are 
provided in section 2306a of this title for provision re- 
lating to certification by contractors and subcontrac- 
tors on cost and pricing data, circumstances under 
which such certification will be required, circum- 
stances under which such certification, although not 
required, may be requested, and evaluation of the accu- 
racy of the data submitted. 

1985— Subsec. (a). Pub. L. 99-145, § 1303(a)(15)(A), in- 
serted a period at end. 

Subsec. (b). Pub. L. 99-145, § 1303(a)(15)(B), struck out 
"of this title" before "shall contain". 

1984— Pub. L. 98-369, §2724(f), substituted "Kinds of 
contracts; cost or pricing data: truth in negotiation" 
for "Kinds of contracts" in section catchline. 

Subsec. (a). Pub. L. 98-369, § 2724(a), substituted "the 
limitation in the preceding sentence, the other provi- 
sions of this section, and other applicable provisions of 
law, the head of an agency, in awarding contracts 
under this chapter after using procedures other than 
sealed-bid procedures, may enter into" for "this limita- 
tion and subject to subsections (b)-(f), the head of any 
agency may, in negotiating contracts under section 
2304 of this title, make". 

Subsec. (b). Pub. L. 98-369, § 2724(b), substituted 
"awarded under this chapter after using procedures 
other than sealed-bid procedures" for "negotiated 
under section 2304". 

Subsec. (c). Pub. L. 98-369, §2724(c), substituted "this 
chapter" for "section 2304 of this title,". 

Subsec. (e)(2). Pub. L. 98-369, § 2724(d), substituted 
"the greater of (A) the small purchase amount under 
section 2304(g) of this title, or (B)" for "$25,000 or". 

Subsec. (f)(1). Pub. L. 98-369, §2724(e)(A)(i), (ii), sub- 
stituted "such contractor's or subcontractor's" for 
"his" and struck out "he" before "submitted was accu- 
rate" in provisions preceding subpar. (A). 

Subsec. (f)(1)(A). Pub. L. 98-369, §2724(3)(A)(iii), (vi), 
(vii), substituted "prime contract under this chapter 
entered into after using procedures other than sealed- 
bid procedures, if" for "negotiated prime contract 
under this title where", "$100,000" for "$500,000", and 
"before" for "prior to". 

Subsec. (f)(1)(B). Pub. L. 98-369, §2724(e)(A)(iv), (vi), 
(vii), substituted "if" for "for which", "$100,000" for 
"$500,000", and "before" for "prior to". 

Subsec. (f)(1)(C). Pub. L. 98-369, §2724(e)(A)(v)-(vii), 
substituted "when" for "where", "$100,000" for 
"$500,000", and "before" for "prior to". 

Subsec. (f)(1)(D). Pub. L. 98-369, §2724(e)(A)(iv), (vi), 
(vii), substituted "if" for "for which", "$100,000" for 
"$500,000", and "before" for "prior to". 

Subsec. (f)(2). Pub. L. 98-369, §2724(e)(B), (D), (E), 
struck out "negotiated" before "price as is prac- 
ticable" and before "is based on adequate price com- 
petition", redesignated as par. (3) the proviso formerly 
set out in this par., and as part of the redesignation 
substituted a period for ": Provided, That" after "or 
noncurrent". 

Subsec. (f)(3). Pub. L. 98-369, §2724(e)(E), designated as 
par. (3) the proviso formerly set out in par. (2). Former 
par. (3) redesignated (5). 

Subsec. (f)(4). Pub. L. 98-369, §2724(e)(P), added par. 
(4). 

Subsec. (f)(5). Pub. L. 98-369, § 2724(e)(0), redesignated 
former par. (3) as (5) and substituted "proposal for the 
contract, the discussions conducted on the proposal" 
for "negotiation". 

1981— Subsec. (f)(1). Pub. L. 97-86, § 907(b), substituted 
"$500,000" for "$100,000" in subpars. (A) to (D). 

Subsec. (g)(1). Pub. L 97-86, §909(b)(l), struck out "to 
be performed outside the forty-eight contiguous States 
and the District of Columbia" after "(and items of sup- 
ply related to such services)" in provisions preceding 
subpar. (A). 

Subsec. (h). Pub. L. 97-86, § 909(b)(2), added subsec. (h). 
1980— Subsec. (f). Pub. L. 96-513, §511(77)(A), des- 
ignated existing provisions as pars. (1) to (3) and in par. 
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(1), as so designated, substituted "(A)" to "(D)" for 
"(1)" to "(4)", respectively, "prior" for "Prior" wher- 
ever appearing, and "clause (C)" for "(3) above". 

Subsec. (g). Pub. L. 96-513, §511(77)(B), in par. (1) sub- 
stituted "that — " for "that:", in par. (2) substituted 
"(A) The" for "(A) the", "(B) Consideration" for "(B) 
consideration", and "(C) Consideration" for "(C) con- 
sideration", and in par. (3) substituted "from — " for 
"from:". 

1968— Subsec. (f). Pub. L. 90-512 inserted last par. 
Subsec. (g). Pub. L. 90-378 added subsec. (g). 
1962— Subsec. (a). Pub. L. 87-653, §l(d), substituted 
"subsections (b)-(f)" for "subsections (b)-(e)". 
Subsec. (f). Pub. L. 87-653, §l(e), added subsec. (f). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. B, title XXVIII, § 2801(b), Dec. 31, 
2011, 125 Stat. 1684, provided that: "Subsection (c) of 
section 2306 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to any contract 
entered into by the United States in connection with a 
military construction project or a military family 
housing project after the date of the enactment of this 
Act [Dec. 31, 2011]." 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1986 Amendment 

Amendment by section 101(c) [title X, § 952(b)(1)] of 
Pub. L. 99-500 and Pub. L. 99-591, and section 952(b)(1) 
of Pub. L. 99-661 applicable with respect to contracts or 
modifications on contracts entered into after end of 
120-day period beginning Oct. 18, 1986, see section 101(c) 
of Pub. L. 99-500 and Pub. L. 99-591, and section 952(d) 
of Pub. L. 99-661, set out as a note under section 2306a 
of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

For effective date of amendment by Pub. L. 87-653 see 
section 1(h) of Pub. L. 87-653, set out as a note under 
section 2304 of this title. 

Transition Provision 

Section 805(c) of Pub. L. 101-189 provided that: "Sub- 
paragraph (C) of paragraph (9) of section 2306(h) of title 
10, United States Code, as added by subsection (a), does 
not apply to programs that are under a multiyear con- 
tract on the date of the enactment of this Act [Nov. 29, 
1989]." 

Determination of Contract Type for Development 
Programs 

Pub. L. 109-364, div. A, title VIII, §818(b)-(e), Oct. 17, 
2006, 120 Stat. 2329, 2330, provided that: 

"(b) Modification of Regulations. — Not later than 
120 days after the date of the enactment of this Act 
[Oct. 17, 2006], the Secretary of Defense shall modify 
the regulations of the Department of Defense regarding 
the determination of contract type for development 
programs. 

"(c) Elements. — As modified under subsection (b), 
the regulations shall require the Milestone Decision 
Authority for a major defense acquisition program to 
select the contract type for a development program at 



the time of a decision on Milestone B approval (or Key 
Decision Point B approval in the case of a space pro- 
gram) that is consistent with the level of program risk 
for the program. The Milestone Decision Authority 
may select — 

"(1) a fixed-price type contract (including a fixed 
price incentive contract); or 

"(2) a cost type contract. 
"(d) Conditions With Respect to Authorization of 
Cost Type Contract. — As modified under subsection 
(b), the regulations shall provide that the Milestone 
Decision Authority may authorize the use of a cost 
type contract under subsection (c) for a development 
program only upon a written determination that — 

"(1) the program is so complex and technically 
challenging that it would not be practicable to reduce 
program risk to a level that would permit the use of 
a fixed-price type contract; and 

"(2) the complexity and technical challenge of the 
program is not the result of a failure to meet the re- 
quirements established in section 2366a of title 10, 
United States Code. 

"(e) Justification for Selection of Contract 
Type. — As modified under subsection (b), the regula- 
tions shall require the Milestone Decision Authority to 
document the basis for the contract type selected for a 
program. The documentation shall include an expla- 
nation of the level of program risk for the program and, 
if the Milestone Decision Authority determines that 
the level of program risk is high, the steps that have 
been taken to reduce program risk and reasons for pro- 
ceeding with Milestone B approval despite the high 
level of program risk." 

Multiyear Procurement Authority; Requests for 
Relief 

Pub. L. 100-526, title I, § 104(a), Oct. 24, 1988, 102 Stat. 
2624, which provided that if for any fiscal year a multi- 
year contract was to be entered into under 10 U.S.C. 
2306(h) was authorized by law for a particular procure- 
ment program and that authorization was subject to 
certain conditions established by law (including a con- 
dition as to cost savings to be achieved under the 
multiyear contract in comparison to specified other 
contracts) and if it appeared (after negotiations with 
contractors) that such savings could not be achieved, 
but that substantial savings could nevertheless be 
achieved through the use of a multiyear contract rath- 
er than specified other contracts, the President was to 
submit to Congress a request for relief from the speci- 
fied cost savings that was to be achieved through 
multiyear contracting for that program and that any 
such request by the President was to include details 
about the request for a multiyear contract, including 
details about the negotiated contract terms and condi- 
tions, was repealed and restated as subsec. (h)(ll) of 
this section by Pub. L. 101-189, § 805(b), (c). 

Technical Data and Computer Software Packages; 
Procurement; Contracting Period; Deferred Or- 
dering Clause; Exemptions; Report to Congres- 
sional Committees; Definitions 

Pub. L. 94-361, title VIII, §805, July 14, 1976, 90 Stat. 
932, required that military contracts entered into dur- 
ing Oct. 1, 1976 to Sept. 30, 1978 for development or pro- 
curement of a major system include a deferred ordering 
clause with an option to purchase from the contractor 
technical data and computer software packages relat- 
ing to the system, directed that such clause require 
such packages to be sufficiently detailed so as to en- 
able procurement of such system or subsystem from an- 
other contractor, authorized that a particular contract 
may be exempted from the deferred ordering clause if 
the procuring authority reports to the House and Sen- 
ate Committees on Armed Services his intent to so con- 
tract with an explanation for the exemption, and set 
out definitions for "major system", "deferred order- 
ing", and "technical data". 
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§ 2306a. Cost or pricing data: truth in negotia- 
tions 

(a) Required Cost or Pricing Data and Cer- 
tification. — (1) The head of an agency shall re- 
quire offerors, contractors, and subcontractors 
to make cost or pricing data available as fol- 
lows: 

(A) An offeror for a prime contract under 
this chapter to be entered into using proce- 
dures other than sealed-bid procedures shall be 
required to submit cost or pricing data before 
the award of a contract if — 

(i) in the case of a prime contract entered 
into after December 5, 1990, the price of the 
contract to the United States is expected to 
exceed $500,000; and 

(ii) in the case of a prime contract entered 
into on or before December 5, 1990, the price 
of the contract to the United States is ex- 
pected to exceed $100,000. 

(B) The contractor for a prime contract 
under this chapter shall be required to submit 
cost or pricing data before the pricing of a 
change or modification to the contract if— 

(i) in the case of a change or modification 
made to a prime contract referred to in sub- 
paragraph (A)(i), the price adjustment is ex- 
pected to exceed $500,000; 

(ii) in the case of a change or modification 
made after December 5, 1991, to a prime con- 
tract that was entered into on or before De- 
cember 5, 1990, and that has been modified 
pursuant to paragraph (6), the price adjust- 
ment is expected to exceed $500,000; and 

(iii) in the case of a change or modification 
not covered by clause (i) or (ii), the price ad- 
justment is expected to exceed $100,000. 

(C) An offeror for a subcontract (at any tier) 
of a contract under this chapter shall be re- 
quired to submit cost or pricing data before 
the award of the subcontract if the prime con- 
tractor and each higher-tier subcontractor 
have been required to make available cost or 
pricing data under this section and — 

(i) in the case of a subcontract under a 
prime contract referred to in subparagraph 
(A)(i), the price of the subcontract is ex- 
pected to exceed $500,000; 

(ii) in the case of a subcontract entered 
into after December 5, 1991, under a prime 
contract that was entered into on or before 
December 5, 1990, and that has been modified 
pursuant to paragraph (6), the price of the 
subcontract is expected to exceed $500,000; 
and 

(iii) in the case of a subcontract not cov- 
ered by clause (i) or (ii), the price of the sub- 
contract is expected to exceed $100,000. 

(D) The subcontractor for a subcontract cov- 
ered by subparagraph (C) shall be required to 
submit cost or pricing data before the pricing 
of a change or modification to the subcontract 
if— 

(i) in the case of a change or modification 
to a subcontract referred to in subparagraph 
(C)(i) or (C)(ii), the price adjustment is ex- 
pected to exceed $500,000; and 

(ii) in the case of a change or modification 
to a subcontract referred to in subparagraph 



(C)(iii), the price adjustment is expected to 
exceed $100,000. 

(2) A person required, as an offeror, contrac- 
tor, or subcontractor, to submit cost or pricing 
data under paragraph (1) (or required by the 
head of the agency concerned to submit such 
data under subsection (c)) shall be required to 
certify that, to the best of the person's knowl- 
edge and belief, the cost or pricing data submit- 
ted are accurate, complete, and current. 

(3) Cost or pricing data required to be submit- 
ted under paragraph (1) (or under subsection (c)), 
and a certification required to be submitted 
under paragraph (2), shall be submitted — 

(A) in the case of a submission by a prime 
contractor (or an offeror for a prime contract), 
to the contracting officer for the contract (or 
to a designated representative of the contract- 
ing officer); or 

(B) in the case of a submission by a sub- 
contractor (or an offeror for a subcontract), to 
the prime contractor. 

(4) Except as provided under subsection (b), 
this section applies to contracts entered into by 
the head of an agency on behalf of a foreign gov- 
ernment. 

(5) A waiver of requirements for submission of 
certified cost or pricing data that is granted 
under subsection (b)(1)(C) in the case of a con- 
tract or subcontract does not waive the require- 
ment under paragraph (1)(C) for submission of 
cost or pricing data in the case of subcontracts 
under that contract or subcontract unless the 
head of the procuring activity granting the 
waiver determines that the requirement under 
that paragraph should be waived in the case of 
such subcontracts and justifies in writing the 
reasons for the determination. 

(6) Upon the request of a contractor that was 
required to submit cost or pricing data under 
paragraph (1) in connection with a prime con- 
tract entered into on or before December 5, 1990, 
the head of the agency that entered into such 
contract shall modify the contract to reflect 
subparagraphs (B)(ii) and (C)(ii) of paragraph (1). 
All such modifications shall be made without re- 
quiring consideration. 

(7) Effective on October 1 of each year that is 
divisible by 5, each amount set forth in para- 
graph (1) shall be adjusted to the amount that is 
equal to the fiscal year 1994 constant dollar 
value of the amount set forth. Any amount, as 
so adjusted, that is not evenly divisible by 
$50,000 shall be rounded to the nearest multiple 
of $50,000. In the case of an amount that is even- 
ly divisible by $25,000 but not evenly divisible by 
$50,000, the amount shall be rounded to the next 
higher multiple of $50,000. 

(b) Exceptions. — 

(1) In general. — Submission of certified cost 
or pricing data shall not be required under 
subsection (a) in the case of a contract, a sub- 
contract, or modification of a contract or sub- 
contract — 

(A) for which the price agreed upon is 
based on — 

(i) adequate price competition; or 

(ii) prices set by law or regulation; 

(B) for the acquisition of a commercial 
item; or 
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(C) in an exceptional case when the head of 
the procuring activity, without delegation, 
determines that the requirements of this 
section may be waived and justifies in writ- 
ing the reasons for such determination. 

(2) Modifications of contracts and sub- 
contracts FOR COMMERCIAL ITEMS. — In the 
case of a modification of a contract or sub- 
contract for a commercial item that is not 
covered by the exception to the submission of 
certified cost or pricing data in paragraph 
(1)(A) or (1)(B), submission of certified cost or 
pricing data shall not be required under sub- 
section (a) if — 

(A) the contract or subcontract being 
modified is a contract or subcontract for 
which submission of certified cost or pricing 
data may not be required by reason of para- 
graph (1)(A) or (1)(B); and 

(B) the modification would not change the 
contract or subcontract, as the case may be, 
from a contract or subcontract for the ac- 
quisition of a commercial item to a contract 
or subcontract for the acquisition of an item 
other than a commercial item. 

(3) NONCOMMERCIAL MODIFICATIONS OF COM- 
MERCIAL items. — (A) The exception in para- 
graph (1)(B) does not apply to cost or pricing 
data on noncommercial modifications of a 
commercial item that are expected to cost, in 
the aggregate, more than the amount specified 
in subsection (a)(l)(A)(i), as adjusted from 
time to time under subsection (a)(7), or 5 per- 
cent of the total price of the contract (at the 
time of contract award), whichever is greater. 

(B) In this paragraph, the term "non- 
commercial modification", with respect to a 
commercial item, means a modification of 
such item that is not a modification described 
in section 4(12)(C)(i) 1 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 
403(12)(C)(i)). 

(C) Nothing in subparagraph (A) shall be 
construed — 

(i) to limit the applicability of the excep- 
tion in subparagraph (A) or (C) of paragraph 
(1) to cost or pricing data on a noncommer- 
cial modification of a commercial item; or 

(ii) to require the submission of cost or 
pricing data on any aspect of an acquisition 
of a commercial item other than the cost 
and pricing of noncommercial modifications 
of such item. 

(c) Cost or Pricing Data on Below-Thresh- 
old Contracts. — 

(1) Authority to require submission. — Sub- 
ject to paragraph (2), when certified cost or 
pricing data are not required to be submitted 
by subsection (a) for a contract, subcontract, 
or modification of a contract or subcontract, 
such data may nevertheless be required to be 
submitted by the head of the procuring activ- 
ity, but only if the head of the procuring ac- 
tivity determines that such data are necessary 
for the evaluation by the agency of the reason- 
ableness of the price of the contract, sub- 
contract, or modification of a contract or sub- 
contract. In any case in which the head of the 
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procuring activity requires such data to be 
submitted under this subsection, the head of 
the procuring activity shall justify in writing 
the reason for such requirement. 

(2) Exception. — The head of the procuring 
activity may not require certified cost or pric- 
ing data to be submitted under this paragraph 
for any contract or subcontract, or modifica- 
tion of a contract or subcontract, covered by 
the exceptions in subparagraph (A) or (B) of 
subsection (b)(1). 

(3) Delegation of authority prohibited. — 
The head of a procuring activity may not dele- 
gate functions under this paragraph. 

(d) Submission of Other Information. — 

(1) Authority to require submission. — 
When certified cost or pricing data are not re- 
quired to be submitted under this section for a 
contract, subcontract, or modification of a 
contract or subcontract, the contracting offi- 
cer shall require submission of data other than 
certified cost or pricing data to the extent 
necessary to determine the reasonableness of 
the price of the contract, subcontract, or 
modification of the contract or subcontract. 
Except in the case of a contract or subcontract 
covered by the exceptions in subsection 
(b)(1)(A), the contracting officer shall require 
that the data submitted include, at a mini- 
mum, appropriate information on the prices at 
which the same item or similar items have 
previously been sold that is adequate for eval- 
uating the reasonableness of the price for the 
procurement. 

(2) Limitations on authority. — The Federal 
Acquisition Regulation shall include the fol- 
lowing provisions regarding the types of infor- 
mation that contracting officers may require 
under paragraph (1): 

(A) Reasonable limitations on requests for 
sales data relating to commercial items. 

(B) A requirement that a contracting offi- 
cer limit, to the maximum extent prac- 
ticable, the scope of any request for informa- 
tion relating to commercial items from an 
offeror to only that information that is in 
the form regularly maintained by the offeror 
in commercial operations. 

(C) A statement that any information re- 
ceived relating to commercial items that is 
exempt from disclosure under section 552(b) 
of title 5 shall not be disclosed by the Fed- 
eral Government. 

(e) Price Reductions for Defective Cost or 
Pricing Data. — (1)(A) A prime contract (or 
change or modification to a prime contract) 
under which a certificate under subsection (a)(2) 
is required shall contain a provision that the 
price of the contract to the United States, in- 
cluding profit or fee, shall be adjusted to exclude 
any significant amount by which it may be de- 
termined by the head of the agency that such 
price was increased because the contractor (or 
any subcontractor required to make available 
such a certificate) submitted defective cost or 
pricing data. 

(B) For the purposes of this section, defective 
cost or pricing data are cost or pricing data 
which, as of the date of agreement on the price 
of the contract (or another date agreed upon be- 
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tween the parties), were inaccurate, incomplete, 
or noncurrent. If for purposes of the preceding 
sentence the parties agree upon a date other 
than the date of agreement on the price of the 
contract, the date agreed upon by the parties 
shall be as close to the date of agreement on the 
price of the contract as is practicable. 

(2) In determining for purposes of a contract 
price adjustment under a contract provision re- 
quired by paragraph (1) whether, and to what ex- 
tent, a contract price was increased because the 
contractor (or a subcontractor) submitted defec- 
tive cost or pricing data, it shall be a defense 
that the United States did not rely on the defec- 
tive data submitted by the contractor or sub- 
contractor. 

(3) It is not a defense to an adjustment of the 
price of a contract under a contract provision 
required by paragraph (1) that — 

(A) the price of the contract would not have 
been modified even if accurate, complete, and 
current cost or pricing data had been submit- 
ted by the contractor or subcontractor be- 
cause the contractor or subcontractor — 

(i) was the sole source of the property or 
services procured; or 

(ii) otherwise was in a superior bargaining 
position with respect to the property or 
services procured; 

(B) the contracting officer should have 
known that the cost and pricing data in issue 
were defective even though the contractor or 
subcontractor took no affirmative action to 
bring the character of the data to the atten- 
tion of the contracting officer; 

(C) the contract was based on an agreement 
between the contractor and the United States 
about the total cost of the contract and there 
was no agreement about the cost of each item 
procured under such contract; or 

(D) the prime contractor or subcontractor 
did not submit a certification of cost and pric- 
ing data relating to the contract as required 
under subsection (a)(2). 

(4) (A) A contractor shall be allowed to offset 
an amount against the amount of a contract 
price adjustment under a contract provision re- 
quired by paragraph (1) if — 

(i) the contractor certifies to the contract- 
ing officer (or to a designated representative 
of the contracting officer) that, to the best of 
the contractor's knowledge and belief, the 
contractor is entitled to the offset; and 

(ii) the contractor proves that the cost or 
pricing data were available before the date of 
agreement on the price of the contract (or 
price of the modification) or, if applicable con- 
sistent with paragraph (1)(B), another date 
agreed upon between the parties, and that the 
data were not submitted as specified in sub- 
section (a)(3) before such date. 

(B) A contractor shall not be allowed to offset 
an amount otherwise authorized to be offset 
under subparagraph (A) if— 

(i) the certification under subsection (a)(2) 
with respect to the cost or pricing data in- 
volved was known to be false when signed; or 

(ii) the United States proves that, had the 
cost or pricing data referred to in subpara- 
graph (A)(ii) been submitted to the United 



States before the date of agreement on the 
price of the contract (or price of the modifica- 
tion) or, if applicable consistent with para- 
graph (1)(B), another date agreed upon be- 
tween the parties, the submission of such cost 
or pricing data would not have resulted in an 
increase in that price in the amount to be off- 
set. 

(f) Interest and Penalties for Certain 
Overpayments. — (1) If the United States makes 
an overpayment to a contractor under a con- 
tract subject to this section and the overpay- 
ment was due to the submission by the contrac- 
tor of defective cost or pricing data, the con- 
tractor shall be liable to the United States — 

(A) for interest on the amount of such over- 
payment, to be computed — 

(i) for the period beginning on the date the 
overpayment was made to the contractor 
and ending on the date the contractor repays 
the amount of such overpayment to the 
United States; and 

(ii) at the current rate prescribed by the 
Secretary of the Treasury under section 6621 
of the Internal Revenue Code of 1986; and 

(B) if the submission of such defective data 
was a knowing submission, for an additional 
amount equal to the amount of the overpay- 
ment. 

(2) Any liability under this subsection of a 
contractor that submits cost or pricing data but 
refuses to submit the certification required by 
subsection (a)(2) with respect to the cost or pric- 
ing data shall not be affected by the refusal to 
submit such certification. 

(g) Right of United States To Examine Con- 
tractor Records. — For the purpose of evaluat- 
ing the accuracy, completeness, and currency of 
cost or pricing data required to be submitted by 
this section, the head of an agency shall have 
the authority provided by section 2313(a)(2) of 
this title. 

(h) Definitions. — In this section: 

(1) Cost or pricing data. — The term "cost or 
pricing data" means all facts that, as of the 
date of agreement on the price of a contract 
(or the price of a contract modification), or, if 
applicable consistent with subsection (e)(1)(B), 
another date agreed upon between the parties, 
a prudent buyer or seller would reasonably ex- 
pect to affect price negotiations significantly. 
Such term does not include information that 
is judgmental, but does include the factual in- 
formation from which a judgment was derived. 

(2) Subcontract. — The term "subcontract" 
includes a transfer of commercial items be- 
tween divisions, subsidiaries, or affiliates of a 
contractor or a subcontractor. 

(3) Commercial item. — The term "commer- 
cial item" has the meaning provided such 
term in section 103 of title 41. 

(Added Pub. L. 99-500, § 101(c) [title X, § 952(a)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-166, and Pub. 
L. 99-591, §101(c) [title X, § 952(a)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-166; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 952(a), Nov. 14, 1986, 
100 Stat. 3945, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-180, div. A, title VIII, § 804(a), (b), 
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Dec. 4, 1987, 101 Stat. 1125; Pub. L. 101-510, div. A, 
title VIII, § 803(a)(1), (d), Nov. 5, 1990, 104 Stat. 
1589, 1590; Pub. L. 102-25, title VII, § 701(b), (f)(8), 
Apr. 6, 1991, 105 Stat. 113, 115; Pub. L. 102-190, 
div. A, title VIII, §804(a)-(c)(l), title X, 
§ 1061(a)(9), Dec. 5, 1991, 105 Stat. 1415, 1416, 1472; 
Pub. L. 103-355, title I, §§1201-1209, Oct. 13, 1994, 
108 Stat. 3273-3277; Pub. L. 104-106, div. D, title 
XLII, § 4201(a), title XLIII, § 4321(a)(2), (b)(7), Feb. 
10, 1996, 110 Stat. 649, 671, 672; Pub. L. 104-201, 
div. A, title X, §1074(a)(12), Sept. 23, 1996, 110 
Stat. 2659; Pub. L. 105-85, div. A, title X, 
§1073(a)(46), Nov. 18, 1997, 111 Stat. 1902; Pub. L. 
105-261, div. A, title VIII, §§ 805(a), 808(a), Oct. 17, 
1998, 112 Stat. 2083, 2085; Pub. L. 108-375, div. A, 
title VIII, § 818(a), Oct. 28, 2004, 118 Stat. 2015; 
Pub. L. 110-181, div. A, title VIII, §814, Jan. 28, 
2008, 122 Stat. 222; Pub. L. 111-350, §5(b)(15), Jan. 
4, 2011, 124 Stat. 3843.) 

References in Text 

Section 4(12)(C)(i) of the Office of Federal Procure- 
ment Policy Act, referred to in subsec. (b)(3)(B), means 
section 4(12)(C)(i) of Pub. L. 93-400, which was classified 
to section 403(12)(C)(1) of former Title 41, Public Con- 
tracts, and was repealed and restated as section 
103(3)(A) of Title 41, Public Contracts, by Pub. L. 
111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. 

Section 6621 of the Internal Revenue Code of 1986, re- 
ferred to in subsec. (f)(l)(A)(ii), is classified to section 
6621 of Title 26, Internal Revenue Code. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2011— Subsec. (h)(3). Pub. L. 111-350 substituted "sec- 
tion 103 of title 41" for "section 4(12) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 403(12))". 

2008— Subsec. (b)(3)(A). Pub. L. 110-181 substituted 
"the amount specified in subsection (a)(l)(A)(i), as ad- 
justed from time to time under subsection (a)(7)," for 
"$500,000" and inserted "(at the time of contract 
award)" after "total price of the contract". 

2004— Subsec. (b)(3). Pub. L. 108-375 added par. (3). 

1998— Subsec. (a)(5). Pub. L. 105-261, § 805(a), amended 
par. (5) generally. Prior to amendment, par. (5) read as 
follows: "For purposes of paragraph (1)(C), a contractor 
or subcontractor granted a waiver under subsection 
(b)(1)(C) shall be considered as having been required to 
make available cost or pricing data under this sec- 
tion." 

Subsec. (d)(1). Pub. L. 105-261, § 808(a), substituted 
"the contracting officer shall require that the data sub- 
mitted" for "the data submitted shall". 

1997— Subsec. (a)(5). Pub. L. 105-85 substituted "sub- 
section (b)(1)(C)" for "subsection (b)(1)(B)". 

1996— Subsec. (b). Pub. L. 104-106, § 4321(a)(2), made 
technical correction to directory language of Pub. L. 
103-355, § 1202(a). See 1994 Amendment note below. 

Pub. L. 104-106, § 4201(a)(1), amended subsec. (b) gener- 
ally, revising and restating as pars. (1) and (2) the pro- 
visions of former pars. (1) and (2) and striking out par. 
(3). 

Subsec. (c). Pub. L. 104-106, § 4201(a)(1), amended sub- 
sec. (c) generally, revising and restating as subsec. (c) 
the provisions of former subsec. (c)(1). 

Subsec. (d). Pub. L. 104-106, § 4321(b)(7)(A), which di- 
rected amendment of subsec. (d)(2)(A)(ii), by inserting 
"to" after "The information referred", could not be ex- 
ecuted because subsec. (d)(2)(A) did not contain a cl. (ii) 
or the language "The information referred" subsequent 
to amendment by Pub. L. 104-106, § 4201(a)(1). See below. 

Pub. L. 104-106, § 4201(a)(1), amended subsec. (d) gener- 
ally, revising and restating as pars. (1) and (2) provi- 



sions of former subsecs. (c)(2) and (d)(2), (4) and striking 
out provisions of former subsec. (d)(1), (3) relating to 
procurements based on adequate price competition and 
authority to audit. 

Subsec. (e)(4)(B)(il). Pub. L. 104-106, § 4321(b)(7)(B), 
struck out second comma after "parties". 

Subsec. (h). Pub. L. 104-106, § 4201(a)(2), redesignated 
subsec. (i) as (h) and struck out former subsec. (h) 
which read as follows: "Required Regulations.— The 
Federal Acquisition Regulation shall contain provi- 
sions concerning the types of information that offerors 
must submit for a contracting officer to consider in de- 
termining whether the price of a procurement to the 
Government is fair and reasonable when certified cost 
or pricing data are not required to be submitted under 
this section because the price of the procurement to 
the United States is not expected to exceed the applica- 
ble threshold amount set forth in subsection (a) (as ad- 
justed pursuant to paragraph (7) of such subsection). 
Such information, at a minimum, shall include appro- 
priate information on the prices at which the same 
item or similar items have previously been sold that is 
adequate for evaluating the reasonableness of the price 
of the proposed contract or subcontract for the pro- 
curement." 

Subsec. (h)(3). Pub. L. 104-201 inserted "(41 U.S.C. 
403(12))" before period at end. 

Subsec. (i). Pub. L. 104-106, § 4201(a)(2)(B), redesig- 
nated subsec. (i) as (h). 

Subsec. (i)(3). Pub. L. 104-106, § 4321(b)(7)(C), which di- 
rected amendment of subsec. (i)(3) by inserting "(41 
U.S.C. 403(12))" before period at end, could not be exe- 
cuted because section did not contain a subsec. (i) sub- 
sequent to the amendment by Pub. L. 104-106, 
§ 4201(a)(2)(B), redesignating subsec. (i) as (h). See 
above. 

1994— Subsec. (a)(l)(A)(i). Pub. L. 103-355, § 1201(a)(1), 
struck out "and before January 1, 1996," after "Decem- 
ber 5 1990 " 

Subsec' (a)(l)(A)(li). Pub. L. 103-355, §1201(a)(2), 
struck out "or after December 31, 1995," after "Decem- 
ber 5 1990 " 

Subsec. '(a)(5). Pub. L. 103-355, § 1202(b), substituted 
"subsection (b)(1)(B)" for "subsection (b)(2)". 

Subsec. (a)(6). Pub. L. 103-355, § 1201(c), struck out 
subpar. (A) designation and subpar. (B) which read as 
follows: "The head of an agency is not required to mod- 
ify a contract under subparagraph (A) if that head of an 
agency determines that the submission of cost or pric- 
ing data with respect to that contract should be re- 
quired under subsection (c)." 

Subsec. (a)(7). Pub. L. 103-355, § 1201(b), added par. (7). 
Subsec. (b). Pub. L. 103-355, § 1202(a), as amended by 
Pub. L. 104-106, § 4321(a)(2), amended heading and text of 
subsec. (b) generally. Prior to amendment, text read as 
follows: "This section need not be applied to a contract 
or subcontract — 

"(1) for which the price agreed upon is based on — 
"(A) adequate price competition; 
"(B) established catalog or market prices of com- 
mercial items sold in substantial quantities to the 
general public; or 

"(C) prices set by law or regulation; or 
"(2) in an exceptional case when the head of the 
agency determines that the requirements of this sec- 
tion may be waived and states in writing his reasons 
for such determination." 

Subsec. (c). Pub. L. 103-355, §1203, amended heading 
and text of subsec. (c) generally. Prior to amendment, 
text read as follows: "When cost or pricing data are not 
required to be submitted by subsection (a), such data 
may nevertheless be required to be submitted by the 
head of the agency if the head of the agency determines 
that such data are necessary for the evaluation by the 
agency of the reasonableness of the price of the con- 
tract or subcontract. In any case in which the head of 
the agency requires such data to be submitted under 
this subsection, the head of the agency shall document 
in writing the reasons for such requirement." 

Subsec. (d). Pub. L. 103-355, §1204, added subsec. (d) 
and redesignated former subsec. (d) as (e). 
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Subsec. (e). Pub. L. 103-355, §1204(1), redesignated sub- 
sec, (d) as (e). Former subsec. (e) redesignated (f). 

Subsec. (e)(4)(A)(ii), (B)(ii). Pub. L. 103-355, §1207, in- 
serted "or, if applicable consistent with paragraph 
(1)(B), another date agreed upon between the parties," 
after "(or price of the modification)". 

Subsec. (f). Pub. L. 103-355, §1204(1), redesignated sub- 
sec. (e) as (f). Former subsec. (f) redesignated (g). 

Subsec. (f)(1). Pub. L. 103-355, §1209, struck out "with 
the Department of Defense" before "subject to this sec- 
tion" in introductory provisions. 

Subsec. (g). Pub. L. 103-355, §1205, added subsec. (g) 
and struck out heading and text of former subsec. (g). 
Text read as follows: 

"(1) For the purpose of evaluating the accuracy, com- 
pleteness, and currency of cost or pricing data required 
to be submitted by this section with respect to a con- 
tract or subcontract, the head of the agency, acting 
through any authorized representative of the head of 
the agency who is an employee of the United States or 
a member of the armed forces, shall have the right to 
examine all records of the contractor or subcontractor 
related to — 

"(A) the proposal for the contract or subcontract; 
"(B) the discussions conducted on the proposal; 
"(C) pricing of the contract or subcontract; or 
"(D) performance of the contract or subcontract. 

"(2) The right of the head of an agency under para- 
graph (1) shall expire three years after final payment 
under the contract or subcontract. 

"(3) In this subsection, the term 'records' includes 
books, documents, and other data." 

Pub. L. 103-355, §1204(1), redesignated subsec. (f) as 
(g). Former subsec. (g) redesignated (i). 

Subsec. (h). Pub. L. 103-355, §1206, added subsec. (h). 

Subsec. (i). Pub. L. 103-355, §1208, amended heading 
and text of subsec. (i) generally. Prior to amendment, 
text read as follows: "In this section, the term 'cost or 
pricing data' means all facts that, as of the date of 
agreement on the price of a contract (or the price of a 
contract modification), a prudent buyer or seller would 
reasonably expect to affect price negotiations signifi- 
cantly. Such term does not include information that is 
judgmental, but does include the factual information 
from which a judgment was derived." 

Pub. L. 103-355, §1204(1), redesignated subsec. (g) as 
(i). 

1991— Subsec. (a)(1)(A). Pub. L. 102-190, § 804(a), 
amended subpar. (A) generally. Prior to amendment, 
subpar. (A) read as follows: "An offeror for a prime con- 
tract under this chapter to be entered into using proce- 
dures other than sealed-bid procedures shall be required 
to submit cost or pricing data before the award of the 
contract if the price of the contract to the United 
States is expected to exceed $500,000 or, in the case of 
a contract to be awarded after December 31, 1995, 
$100,000." 

Subsec. (a)(1)(B). Pub. L. 102-190, § 804(a), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: "The contractor for a contract under 
this chapter shall be required to submit cost or pricing 
data before the pricing of a change or modification to 
the contract if the price adjustment is expected to ex- 
ceed the dollar amount applicable under subparagraph 
(A) to that contract (or such lesser amount as may be 
prescribed by the head of the agency)." 

Pub. L. 102-25, § 701(b)(1), substituted "the dollar 
amount applicable under subparagraph (A) to that con- 
tract" for "$500,000 (or such lesser amount as may be 
prescribed by the head of the agency) or, in the case of 
a change or modification to a contract to be made after 
December 31, 1995, $100,000". 

Subsec. (a)(1)(C). Pub. L. 102-190, § 804(a), amended 
subpar. (C) generally. Prior to amendment, subpar. (C) 
read as follows: "An offeror for a subcontract (at any 
tier) of a contract under this chapter shall be required 
to submit cost or pricing data before the award of the 
subcontract if— 

"(i) the price of the subcontract is expected to ex- 
ceed the dollar amount applicable under subpara- 



graph (A) to the prime contract of that subcontract; 
and 

"(ii) the prime contractor and each higher-tier sub- 
contractor have been required to make available cost 
or pricing data under this section." 
Subsec. (a)(l)(C)(i). Pub. L. 102-25, § 701(b)(2), sub- 
stituted "the dollar amount applicable under subpara- 
graph (A) to the prime contract of that subcontract" 
for "$500,000 or, in the case of a subcontract to be 
awarded after December 31, 1995, $100,000". 

Subsec. (a)(1)(D). Pub. L. 102-190, § 804(a), amended 
subpar. (D) generally. Prior to amendment, subpar. (D) 
read as follows: "The subcontractor for a subcontract 
covered by subparagraph (C) shall be required to submit 
cost or pricing data before the pricing of a change or 
modification to the subcontract if the price adjustment 
is expected to exceed the dollar amount applicable 
under subparagraph (A) to the prime contract of that 
subcontract (or such lesser amount as may be pre- 
scribed by the head of the agency)." 

Pub. L. 102-25, § 701(b)(3), substituted "the dollar 
amount applicable under subparagraph (A) to the prime 
contract of that subcontract" for "$500,000 (or such 
lesser amount as may be prescribed by the head of the 
agency) or, in the case of a change or modification to 
be made after December 31, 1995, $100,000". 

Subsec. (a)(5). Pub. L. 102-190, § 804(c)(1), substituted 
"paragraph (1)(C)" for "paragraph (l)(C)(ii)". 
Subsec. (a)(6). Pub. L. 102-190, § 804(b), added par. (6). 
Subsec. (e)(l)(A)(i). Pub. L. 102-25, § 701(f)(8), which di- 
rected the substitution of "Internal Revenue Code of 
1986" for "Internal Revenue Code of 1954", could not be 
executed because "Internal Revenue Code of 1954" does 
not appear. 

Subsec. (e)(l)(A)(ii). Pub. L. 102-190, § 1061(a)(9), sub- 
stituted "Internal Revenue Code of 1986" for "Internal 
Revenue Code of 1954". 

1990— Subsec. (a)(1)(A). Pub. L. 101-510, § 803(a)(1)(A), 
substituted "$500,000 or, in the case of a contract to be 
awarded after December 31, 1995, $100,000" for 
"$100,000". 

Subsec. (a)(1)(B). Pub. L. 101-510, § 803(a)(1)(B), sub- 
stituted "$500,000 (or such lesser amount as may be pre- 
scribed by the head of the agency) or, in the case of a 
change or modification to a contract to be made after 
December 31, 1995, $100,000" for "$100,000". 

Subsec. (a)(l)(C)(i). Pub. L. 101-510, § 803(a)(1)(C), sub- 
stituted "$500,000 or, in the case of a subcontract to be 
awarded after December 31, 1995, $100,000" for 
"$100,000". 

Subsec. (a)(1)(D). Pub. L. 101-510, § 803(a)(1)(D), sub- 
stituted "$500,000 (or such lesser amount as may be pre- 
scribed by the head of the agency) or, in the case of a 
change or modification to be made after December 31, 
1995, $100,000" for "$100,000". 

Subsec. (c). Pub. L. 101-510, § 803(d), inserted at end 
"In any case in which the head of the agency requires 
such data to be submitted under this subsection, the 
head of the agency shall document in writing the rea- 
sons for such requirement." 

1987— Subsec. (a)(5). Pub. L. 100-180, § 804(b)(1), sub- 
stituted "a waiver under subsection (b)(2)" for "such a 
waiver", and struck out first sentence authorizing head 
of an agency to waive requirement under this sub- 
section for contractor, subcontractor, or offeror to sub- 
mit cost or pricing data. 

Subsec. (e)(2). Pub. L. 100-180, § 804(b)(2), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "Except as provided under subsection (d), the li- 
ability of a contractor under this subsection shall not 
be affected by the contractor's refusal to submit a cer- 
tification under subsection (a)(2) with respect to the 
cost or pricing data involved." 

Subsec. (g). Pub. L. 100-180, § 804(a), amended subsec. 
(g) generally. Prior to amendment, subsec. (g) read as 
follows: "In this section, the term 'cost or pricing data' 
means all information that is verifiable and that, as of 
the date of agreement on the price of a contract (or the 
price of a contract modification), a prudent buyer or 
seller would reasonably expect to affect price negotia- 
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tions significantly. Such term does not include infor- 
mation that is judgmental, but does include the factual 
information from which a judgment was derived." 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title VIII, §818(b), Oct. 28, 2004, 
118 Stat. 2016, as amended by Pub. L. 109-364, div. A, 
title X, §1071(g)(ll), Oct. 17, 2006, 120 Stat. 2403, provided 
that: "Paragraph (3) of subsection (b) of section 2306a of 
title 10, United States Code (as added by subsection 
(a)), shall take effect on June 1, 2005, and shall apply 
with respect to offers submitted, and to modifications 
of contracts or subcontracts made, on or after that 
date." 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
sections 4201(a) and 4321(b)(7) of Pub. L. 104-106, see sec- 
tion 4401 of Pub. L. 104-106, set out as a note under sec- 
tion 2302 of this title. 

Section 4321(a) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Oct. 
13, 1994, and as if included in Pub. L. 103-355 as enacted. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1990 Amendment 

Section 803(a)(2) of Pub. L. 101-510, as amended by 
Pub. L. 102-25, title VII, § 704(a)(4), Apr. 6, 1991, 105 Stat. 
118, provided that the amendments to this section by 
Pub. L. 101-510 would apply to contracts entered into 
after Dec. 5, 1990, subcontracts under such contracts, 
and modifications or changes to such contracts and 
subcontracts, prior to repeal by Pub. L. 102-190, div. A, 
title VIII, § 804(c)(2), Dec. 5, 1991, 105 Stat. 1416. 

Effective Date of 1987 Amendment 

Section 804(c) of Pub. L. 100-180 provided that: 
"(1) Subsection (a) [amending this section] shall 
apply to any contract, or modification of a contract, 
entered into after the end of the 30-day period begin- 
ning on the date of the enactment of this Act [Dec. 4, 
1987]. 

"(2) The amendments made by subsection (b) [amend- 
ing this section] shall apply with respect to contracts, 
or modifications of contracts, entered into after the 
end of the 120-day period beginning on October 18, 1986." 

Effective Date of 1986 Amendment 

Section 101(c) [title X, § 952(d)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 952(d) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 

"(1) Except as provided in paragraph (2), section 2306a 
of title 10, United States Code (as added by subsection 

(a) ), and the amendment and repeal made by subsection 

(b) [amending section 2306 of this title and repealing a 
provision set out as a note under section 2304 of this 
title], shall apply with respect to contracts or modi- 
fications on contracts entered into after the end of the 
120-day period beginning on the date of the enactment 
of this Act [Oct. 18, 1986]. 

"(2) Subsection (e) of such section shall apply with 
respect to contracts or modifications on contracts en- 
tered into after November 7, 1985." 

Regulations 

Section 803(c) of Pub. L. 101-510, directed Secretary of 
Defense to prescribe regulations identifying type of 
procurements for which contracting officers should 
consider requiring submission of certified cost or pric- 
ing data under subsec. (c) of this section, and also di- 
rected Secretary to prescribe regulations concerning 
types of information that offerors had to submit for 
contracting officer to consider in determining whether 



price of procurement to Government was fair and rea- 
sonable when certified cost or pricing data were not re- 
quired to be submitted under this section because price 
of procurement to the United States was not expected 
to exceed $500,000, such information, at minimum, to 
include appropriate information on prices at which 
such offeror had previously sold same or similar prod- 
ucts, with such regulations to be prescribed not later 
than six months after Nov. 5, 1990, prior to repeal by 
Pub. L. 103-355, title I, §1210, Oct. 13, 1994, 108 Stat. 3277. 

Price Trend Analysis for Supplies and Equipment 
Purchased by the Department of Defense 

Pub. L. 111-383, div. A, title VIII, §892, Jan. 7, 2011, 124 
Stat. 4310, provided that: 
"(a) Price Trend Analysis Procedures. — 

"(1) IN general. — The Secretary of Defense shall 
develop and implement procedures that, to the maxi- 
mum extent practicable, provide for the collection 
and analysis of information on price trends for cov- 
ered supplies and equipment purchased by the De- 
partment of Defense. The procedures shall include an 
automated process for identifying categories of cov- 
ered supplies and equipment described in paragraph 
(2) that have experienced significant escalation in 
prices. 

"(2) Category of covered supplies and equip- 
ment. — A category of covered supplies and equipment 
referred to in paragraph (1) consists of covered sup- 
plies and equipment that have the same National 
Stock Number, are in a single Federal Supply Group 
or Federal Supply Class, are provided by a single con- 
tractor, or are otherwise logically grouped for the 
purpose of analyzing information on price trends. 

"(3) Requirement to examine causes of esca- 
lation. — An analysis conducted pursuant to para- 
graph (1) shall include, for any category in which sig- 
nificant escalation in prices is identified, a more de- 
tailed examination of the causes of escalation for 
such prices within the category and whether such 
price escalation is consistent across the Department 
of Defense. 

"(4) REQUIREMENT TO ADDRESS UNJUSTIFIED ESCA- 
LATION. — The head of a Defense Agency or the Sec- 
retary of a military department shall take appro- 
priate action to address any unjustified escalation in 
prices being paid for items procured by that agency 
or military department as identified in an analysis 
conducted pursuant to paragraph (1). 
"(b) Annual Report. — Not later than April 1 of each 
year, the Secretary of Defense shall submit to the Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on Armed Services of the House of Representa- 
tives a report on the analyses of price trends that were 
conducted for categories of covered supplies and equip- 
ment during the preceding fiscal year under the proce- 
dures implemented pursuant to paragraph (1). The re- 
port shall include a description of the actions taken to 
identify and address any unjustified price escalation 
for the categories of items. 
"(c) Definitions. — In this section: 

"(1) Supplies and equipment. — The term 'supplies 
and equipment' means items classified as supplies 
and equipment under the Federal Supply Classifica- 
tion System. 

"(2) Covered supplies and equipment. — The term 
'covered supplies and equipment' means all supplies 
and equipment purchased by the Department of De- 
fense. The term does not include major weapon sys- 
tems but does include individual parts and compo- 
nents purchased as spare or replenishment parts for 
such weapon systems. 

"(d) Sunset Date. — This section shall not be in effect 
on and after April 1, 2015." 

Grants of Exceptions to Cost or Pricing Data 
Certification Requirements and Waivers of Cost 
Accounting Standards 

Pub. L. 107-314, div. A, title VIII, §817, Dec. 2, 2002, 116 
Stat. 2610, as amended by Pub. L. 112-81, div. A, title 
VIII, § 809(a), Dec. 31, 2011, 125 Stat. 1490, provided that: 
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"(a) Guidance for Exceptions in Exceptional Cir- 
cumstances.— Not later than 60 days after the date of 
the enactment of this Act [Dec. 2, 2002], the Secretary 
of Defense shall Issue guidance on the circumstances 
under which it is appropriate to grant an exceptional 
case exception or waiver with respect to certified cost 
and pricing data and cost accounting standards. 

"(b) Determination Required for Exceptional Case 
Exception or Waiver. — The guidance shall, at a mini- 
mum, include a limitation that a grant of an excep- 
tional case exception or waiver is appropriate with re- 
spect to a contract, subcontract, or (in the case of sub- 
mission of certified cost and pricing data) modification 
only upon a determination that — 

"(1) the property or services cannot reasonably be 
obtained under the contract, subcontract, or modi- 
fication, as the case may be, without the grant of the 
exception or waiver; 

"(2) the price can be determined to be fair and rea- 
sonable without the submission of certified cost and 
pricing data or the application of cost accounting 
standards, as the case may be; and 

"(3) there are demonstrated benefits to granting 
the exception or waiver. 

"(c) Applicability of New Guidance. — The guidance 
issued under subsection (a) shall apply to each excep- 
tional case exception or waiver that is granted on or 
after the date on which the guidance is issued. 

"(d) Annual Report on Both Commercial Item and 
Exceptional Case Exceptions and Waivers. — (l) The 
Secretary of Defense shall transmit to the con- 
gressional defense committees [Committees on 
Armed Services and Appropriations of the Senate 
and the House of Representatives] promptly after 
the end of each fiscal year a report on commercial 
item exceptions, and exceptional case exceptions 
and waivers, described in paragraph (2) that were 
granted during that fiscal year. 

"(2) The report for a fiscal year shall include — 

"(A) with respect to any commercial item excep- 
tion granted in the case of a contract, subcontract, or 
contract or subcontract modification that is expected 
to have a price of $15,000,000 or more, an explanation 
of the basis for the determination that the products 
or services to be purchased are commercial items, in- 
cluding an identification of the specific steps taken 
to ensure price reasonableness; 

"(B) with respect to any exceptional case exception 
or waiver granted in the case of a contract or sub- 
contract that is expected to have a value of $15,000,000 
or more, an explanation of the basis for the deter- 
mination described in subsection (b), including an 
identification of the specific steps taken to ensure 
that the price was fair and reasonable; and 

"(C) with respect to any determination pursuant to 
section 2304a(d)(3)(D) of title 10, United States Code, 
that because of exceptional circumstances it is nec- 
essary in the public interest to award a task or deliv- 
ery order contract with an estimated value in excess 
of $100,000,000 to a single source, an explanation of the 
basis for the determination. 
"(e) Definitions. — In this section: 

"(1) The term 'exceptional case exception or waiv- 
er' means either of the following: 

"(A) An exception pursuant to section 
2306a(b)(l)(C) of title 10, United States Code, relat- 
ing to submission of certified cost and pricing data. 

"(B) A waiver pursuant to section 26(f)(5)(B) of 
the Office of Federal Procurement Policy Act 
([former] 41 U.S.C. 422(f)(5)(B)) [now 41 U.S.C. 
1502(b)(3)(B)], relating to the applicability of cost 
accounting standards to contracts and sub- 
contracts. 

"(2) The term 'commercial item exception' means 
an exception pursuant to section 2306a(b)(l)(B) of title 
10, United States Code, relating to submission of cer- 
tified cost and pricing data." 

Defense Commercial Pricing Management 
Improvement 

Pub. L. 105-261, div. A, title VIII, §803, Oct. 17, 1998, 
112 Stat. 2081, as amended by Pub. L. 106-65, div. A, title 



X, §1067(3), Oct. 5, 1999, 113 Stat. 774; Pub. L. 107-314, 
div. A, title VIII, §823, Dec. 2, 2002, 116 Stat. 2615; Pub. 
L. 109-364, div. A, title VIII, §819, Oct. 17, 2006, 120 Stat. 
2330, provided that: 

"(a) Modification of Pricing Regulations for Cer- 
tain Commercial Items Exempt From Cost or Pricing 
Data Certification Requirements. — (1) The Federal 
Acquisition Regulation issued in accordance with sec- 
tions 6 and 25 of the Office of Federal Procurement Pol- 
icy Act ([former] 41 U.S.C. 405, 421) [see 41 U.S.C. 1121, 
1303] shall be revised to clarify the procedures and 
methods to be used for determining the reasonableness 
of prices of exempt commercial items (as defined in 
subsection (d)). 

"(2) The regulations shall, at a minimum, provide 
specific guidance on — 

"(A) the appropriate application and precedence of 
such price analysis tools as catalog-based pricing, 
market-based pricing, historical pricing, parametric 
pricing, and value analysis; 

"(B) the circumstances under which contracting of- 
ficers should require offerors of exempt commercial 
items to provide — 

"(i) information on prices at which the offeror 
has previously sold the same or similar items; or 

"(ii) other information other than certified cost 
or pricing data; 

"(C) the role and responsibility of Department of 
Defense support organizations in procedures for de- 
termining price reasonableness; and 

"(D) the meaning and appropriate application of 
the term 'purposes other than governmental pur- 
poses' in section 4(12) of the Office of Federal Pro- 
curement Policy Act ([former] 41 U.S.C. 403(12)) [see 
41 U.S.C. 103]. 

"(3) This subsection shall cease to be effective 1 year 
after the date on which final regulations prescribed 
pursuant to paragraph (1) take effect. 

"(b) Unified Management of Procurement of Ex- 
empt Commercial Items. — The Secretary of Defense 
shall develop and implement procedures to ensure that, 
whenever appropriate, a single item manager or con- 
tracting officer is responsible for negotiating and en- 
tering into all contracts from a single contractor for 
the procurement of exempt commercial items or for the 
procurement of items in a category of exempt commer- 
cial items. 

"(c) Commercial Price Trend Analysis. — (1) The 
Secretary of Defense shall develop and implement pro- 
cedures that, to the maximum extent that is prac- 
ticable and consistent with the efficient operation of 
the Department of Defense, provide for the collection 
and analysis of information on price trends for cat- 
egories of exempt commercial items described in para- 
graph (2). 

"(2) A category of exempt commercial items referred 
to in paragraph (1) consists of exempt commercial 
items — 

"(A) that are in a single Federal Supply Group or 
Federal Supply Class, are provided by a single con- 
tractor, or are otherwise logically grouped for the 
purpose of analyzing information on price trends; and 
"(B) for which there is a potential for the price paid 
to be significantly higher (on a percentage basis) 
than the prices previously paid in procurements of 
the same or similar items for the Department of De- 
fense, as determined by the head of the procuring De- 
partment of Defense agency or the Secretary of the 
procuring military department on the basis of cri- 
teria prescribed by the Secretary of Defense. 
"(3) The head of a Department of Defense agency or 
the Secretary of a military department shall take ap- 
propriate action to address any unreasonable esca- 
lation in prices being paid for items procured by that 
agency or military department as identified in an 
analysis conducted pursuant to paragraph (1). 

"(4) Not later than April 1 of each of fiscal years 2000 
through 2009, the Secretary of Defense shall submit to 
the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
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resentatives a report on the analyses of price trends 
that were conducted by the Secretary of each military 
department and the Director of the Defense Logistics 
Agency for categories of exempt commercial items dur- 
ing the preceding fiscal year under the procedures pre- 
scribed pursuant to paragraph (1). The report shall in- 
clude a description of the actions taken by each Sec- 
retary and the Director to identify and address any un- 
reasonable price escalation for the categories of items. 

"(d) Exempt Commercial Items Defined. — For the 
purposes of this section, the term 'exempt commercial 
item' means a commercial item that is exempt under 
subsection (b)(1)(B) of section 2306a of title 10, United 
States Code, or subsection (b)(1)(B) of section 304A of 
the Federal Property and Administrative Services Act 
of 1949 ([former] 41 U.S.C. 254b) [now 41 U.S.C. 
3503(a)(2)], from the requirements for submission of cer- 
tified cost or pricing data under that section." 

Review by Inspector General 

Section 803(b) of Pub. L. 101-510 provided that (1) 
after increase in threshold for submission of cost or 
pricing data under subsec. (a) of this section, as amend- 
ed by section 803(a) of Pub. L. 101-510, had been in effect 
for three years, Inspector General of Department of De- 
fense was to conduct review of effects of increase in 
threshold, (2) that such review was to address whether 
increasing threshold improved acquisition process in 
terms of reduced paperwork, financial or other savings 
to government, an increase in number of contractors 
participating in defense contracting process, and ade- 
quacy of information available to contracting officers 
in cases in which certified cost or pricing data were not 
required under this section, (3) that Inspector General 
was to submit to Secretary of Defense a report on re- 
view conducted under paragraph (1), with Secretary of 
Defense required to submit such report to Congress, 
along with appropriate comments, upon completion of 
report (and comments) but not later than date on 
which President submitted budget to Congress pursu- 
ant to section 1105 of Title 31, Money and Finance, for 
fiscal year 1996, prior to repeal by Pub. L. 103-355, title 
I, §1210, Oct. 13, 1994, 108 Stat. 327V. 

§ 2306b. Multiyear contracts: acquisition of prop- 
erty 

(a) In General. — To the extent that funds are 
otherwise available for obligation, the head of 
an agency may enter into multiyear contracts 
for the purchase of property whenever the head 
of that agency finds each of the following: 

(1) That the use of such a contract will re- 
sult in substantial savings of the total antici- 
pated costs of carrying out the program 
through annual contracts. 

(2) That the minimum need for the property 
to be purchased is expected to remain substan- 
tially unchanged during the contemplated 
contract period in terms of production rate, 
procurement rate, and total quantities. 

(3) That there is a reasonable expectation 
that throughout the contemplated contract 
period the head of the agency will request 
funding for the contract at the level required 
to avoid contract cancellation. 

(4) That there is a stable design for the prop- 
erty to be acquired and that the technical 
risks associated with such property are not ex- 
cessive. 

(5) That the estimates of both the cost of the 
contract and the anticipated cost avoidance 
through the use of a multiyear contract are 
realistic. 

(6) In the case of a purchase by the Depart- 
ment of Defense, that the use of such a con- 



tract will promote the national security of the 
United States. 

(7) In the case of a contract in an amount 
equal to or greater than $500,000,000, that the 
conditions required by subparagraphs (C) 
through (F) of paragraph (1) of subsection (i) 
will be met, in accordance with the Sec- 
retary's certification and determination under 
such subsection, by such contract. 

(b) Regulations. — (1) Each official named in 
paragraph (2) shall prescribe acquisition regula- 
tions for the agency or agencies under the juris- 
diction of such official to promote the use of 
multiyear contracting as authorized by sub- 
section (a) in a manner that will allow the most 
efficient use of multiyear contracting. 

(2)(A) The Secretary of Defense shall prescribe 
the regulations applicable to the Department of 
Defense. 

(B) The Secretary of Homeland Security shall 
prescribe the regulations applicable to the Coast 
Guard, except that the regulations prescribed by 
the Secretary of Defense shall apply to the 
Coast Guard when it is operating as a service in 
the Navy. 

(C) The Administrator of the National Aero- 
nautics and Space Administration shall pre- 
scribe the regulations applicable to the National 
Aeronautics and Space Administration. 

(c) Contract Cancellations. — The regula- 
tions may provide for cancellation provisions in 
multiyear contracts to the extent that such pro- 
visions are necessary and in the best interests of 
the United States. The cancellation provisions 
may include consideration of both recurring and 
nonrecurring costs of the contractor associated 
with the production of the items to be delivered 
under the contract. 

(d) Participation by Subcontractors, Ven- 
dors, and Suppliers. — In order to broaden the 
defense industrial base, the regulations shall 
provide that, to the extent practicable — 

(1) multiyear contracting under subsection 
(a) shall be used in such a manner as to seek, 
retain, and promote the use under such con- 
tracts of companies that are subcontractors, 
vendors, or suppliers; and 

(2) upon accrual of any payment or other 
benefit under such a multiyear contract to 
any subcontractor, vendor, or supplier com- 
pany participating in such contract, such pay- 
ment or benefit shall be delivered to such com- 
pany in the most expeditious manner prac- 
ticable. 

(e) Protection of Existing Autbority. — The 
regulations shall provide that, to the extent 
practicable, the administration of this section, 
and of the regulations prescribed under this sec- 
tion, shall not be carried out in a manner to pre- 
clude or curtail the existing ability of an agen- 
cy— 

(1) to provide for competition in the produc- 
tion of items to be delivered under such a con- 
tract; or 

(2) to provide for termination of a prime con- 
tract the performance of which is deficient 
with respect to cost, quality, or schedule. 

(f) Cancellation or Termination for Insuffi- 
cient Funding. — In the event funds are not made 
available for the continuation of a contract 
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made under this section into a subsequent fiscal 
year, the contract shall be canceled or termi- 
nated. The costs of cancellation or termination 
may be paid from — 

(1) appropriations originally available for 
the performance of the contract concerned; 

(2) appropriations currently available for 
procurement of the type of property con- 
cerned, and not otherwise obligated; or 

(3) funds appropriated for those payments. 

(g) Contract Cancellation Ceilings Exceed- 
ing $100,000,000.— (1) Before any contract de- 
scribed in subsection (a) that contains a clause 
setting forth a cancellation ceiling in excess of 
$100,000,000 may be awarded, the head of the 
agency concerned shall give written notification 
of the proposed contract and of the proposed 
cancellation ceiling for that contract to the con- 
gressional defense committees, and such con- 
tract may not then be awarded until the end of 
a period of 30 days beginning on the date of such 
notification. 

(2) In the case of a contract described in sub- 
section (a) with a cancellation ceiling described 
in paragraph (1), if the budget for the contract 
does not include proposed funding for the costs 
of contract cancellation up to the cancellation 
ceiling established in the contract, the head of 
the agency concerned shall, as part of the cer- 
tification required by subsection (i)(l)(A), give 
written notification to the congressional defense 
committees of — 

(A) the cancellation ceiling amounts planned 
for each program year in the proposed multi- 
year procurement contract, together with the 
reasons for the amounts planned; 

(B) the extent to which costs of contract 
cancellation are not included in the budget for 
the contract; and 

(C) a financial risk assessment of not includ- 
ing budgeting for costs of contract cancella- 
tion. 

(h) Defense Acquisitions of Weapon Sys- 
tems. — In the case of the Department of De- 
fense, the authority under subsection (a) in- 
cludes authority to enter into the following 
multiyear contracts in accordance with this sec- 
tion: 

(1) A multiyear contract for the purchase of 
a weapon system, items and services associ- 
ated with a weapon system, and logistics sup- 
port for a weapon system. 

(2) A multiyear contract for advance pro- 
curement of components, parts, and materials 
necessary to the manufacture of a weapon sys- 
tem, including a multiyear contract for such 
advance procurement that is entered into in 
order to achieve economic-lot purchases and 
more efficient production rates. 

(i) Defense Acquisitions Specifically Au- 
thorized by Law. — (1) A multiyear contract 
may not be entered into for any fiscal year 
under this section for a defense acquisition pro- 
gram that has been specifically authorized by 
law to be carried out using multiyear contract 
authority unless the Secretary of Defense cer- 
tifies in writing by no later than March 1 of the 
year in which the Secretary requests legislative 
authority to enter into such contract that each 
of the following conditions is satisfied: 



(A) The Secretary has determined that each 
of the requirements in paragraphs (1) through 
(6) of subsection (a) will be met by such con- 
tract and has provided the basis for such de- 
termination to the congressional defense com- 
mittees. 

(B) The Secretary's determination under 
subparagraph (A) was made after the comple- 
tion of a cost analysis performed by the Direc- 
tor of Cost Assessment and Program Analysis 
and such analysis supports the findings. 

(C) The system being acquired pursuant to 
such contract has not been determined to have 
experienced cost growth in excess of the criti- 
cal cost growth threshold pursuant to section 
2433(d) of this title within 5 years prior to the 
date the Secretary anticipates such contract 
(or a contract for advance procurement en- 
tered into consistent with the authorization 
for such contract) will be awarded. 

(D) A sufficient number of end items of the 
system being acquired under such contract 
have been delivered at or within the most cur- 
rent estimates of the program acquisition unit 
cost or procurement unit cost for such system 
to determine that current estimates of such 
unit costs are realistic. 

(E) During the fiscal year in which such con- 
tract is to be awarded, sufficient funds will be 
available to perform the contract in such fis- 
cal year, and the future-years defense program 
for such fiscal year will include the funding re- 
quired to execute the program without can- 
cellation. 

(F) The contract is a fixed price type con- 
tract. 

(G) The proposed multiyear contract pro- 
vides for production at not less than minimum 
economic rates given the existing tooling and 
facilities. 

(2) If for any fiscal year a multiyear contract 
to be entered into under this section is author- 
ized by law for a particular procurement pro- 
gram and that authorization is subject to cer- 
tain conditions established by law (including a 
condition as to cost savings to be achieved 
under the multiyear contract in comparison to 
specified other contracts) and if it appears (after 
negotiations with contractors) that such savings 
cannot be achieved, but that substantial savings 
could nevertheless be achieved through the use 
of a multiyear contract rather than specified 
other contracts, the President may submit to 
Congress a request for relief from the specified 
cost savings that must be achieved through 
multiyear contracting for that program. Any 
such request by the President shall include de- 
tails about the request for a multiyear contract, 
including details about the negotiated contract 
terms and conditions. 

(3) In the case of the Department of Defense, a 
multiyear contract in an amount equal to or 
greater than $500,000,000 may not be entered into 
for any fiscal year under this section unless the 
contract is specifically authorized by law in an 
Act other than an appropriations Act. 

(4) (A) The Secretary of Defense may obligate 
funds for procurement of an end item under a 
multiyear contract for the purchase of property 
only for procurement of a complete and usable 
end item. 
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(B) The Secretary of Defense may obligate 
funds appropriated for any fiscal year for ad- 
vance procurement under a contract for the pur- 
chase of property only for the procurement of 
those long-lead items necessary in order to meet 
a planned delivery schedule for complete major 
end items that are programmed under the con- 
tract to be acquired with funds appropriated for 
a subsequent fiscal year (including an economic 
order quantity of such long-lead items when au- 
thorized by law). 

(5) The Secretary may make the certification 
under paragraph (1) notwithstanding the fact 
that one or more of the conditions of such cer- 
tification are not met if the Secretary deter- 
mines that, due to exceptional circumstances, 
proceeding with a multiyear contract under this 
section is in the best interest of the Department 
of Defense and the Secretary provides the basis 
for such determination with the certification. 

(6) The Secretary of Defense may not delegate 
the authority to make the certification under 
paragraph (1) or the determination under para- 
graph (5) to an official below the level of Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics. 

(7) The Secretary of Defense shall send a noti- 
fication containing the findings of the agency 
head under subsection (a), and the basis for such 
findings, 30 days prior to the award of a multi- 
year contract for a defense acquisition program 
that has been specifically authorized by law. 

(j) Defense Contract Options for Varying 
Quantities. — The Secretary of Defense may in- 
struct the Secretary of the military department 
concerned to incorporate into a proposed multi- 
year contract negotiated priced options for 
varying the quantities of end items to be pro- 
cured over the period of the contract. 

(k) Multiyear Contract Defined. — For the 
purposes of this section, a multiyear contract is 
a contract for the purchase of property for more 
than one, but not more than five, program 
years. Such a contract may provide that per- 
formance under the contract during the second 
and subsequent years of the contract is contin- 
gent upon the appropriation of funds and (if it 
does so provide) may provide for a cancellation 
payment to be made to the contractor if such 
appropriations are not made. 

(1) Various Additional Requirements With 
Respect to Multiyear Defense Contracts. — 
(1)(A) The head of an agency may not initiate a 
contract described in subparagraph (B) unless 
the congressional defense committees are noti- 
fied of the proposed contract at least 30 days in 
advance of the award of the proposed contract. 

(B) Subparagraph (A) applies to the following 
contracts: 

(i) A multiyear contract — 

(I) that employs economic order quantity 
procurement in excess of $20,000,000 in any 
one year of the contract; or 

(II) that includes an unfunded contingent 
liability in excess of $20,000,000. 

(ii) Any contract for advance procurement 
leading to a multiyear contract that employs 
economic order quantity procurement in ex- 
cess of $20,000,000 in any one year. 

(2) The head of an agency may not initiate a 
multiyear contract for which the economic 



order quantity advance procurement is not fund- 
ed at least to the limits of the Government's li- 
ability. 

(3) The head of an agency may not initiate a 
multiyear procurement contract for any system 
(or component thereof) if the value of the multi- 
year contract would exceed $500,000,000 unless 
authority for the contract is specifically pro- 
vided in an appropriations Act. 

(4) Not later than the date of the submission of 
the President's budget request under section 
1105 of title 31, the Secretary of Defense shall 
submit a report to the congressional defense 
committees each year, providing the following 
information with respect to each multiyear con- 
tract (and each extension of an existing multi- 
year contract) entered into, or planned to be en- 
tered into, by the head of an agency during the 
current or preceding year, shown for each year 
in the current future-years defense program and 
in the aggregate over the period of the current 
future-years defense program: 

(A) The amount of total obligational author- 
ity under the contract (or contract extension) 
and the percentage that such amount rep- 
resents of— 

(i) the applicable procurement account; 
and 

(ii) the agency procurement total. 

(B) The amount of total obligational author- 
ity under all multiyear procurements of the 
agency concerned (determined without regard 
to the amount of the multiyear contract (or 
contract extension)) under multiyear con- 
tracts in effect at the time the report is sub- 
mitted and the percentage that such amount 
represents of — 

(i) the applicable procurement account; 
and 

(ii) the agency procurement total. 

(C) The amount equal to the sum of the 
amounts under subparagraphs (A) and (B), and 
the percentage that such amount represents 
of— 

(i) the applicable procurement account; 
and 

(ii) the agency procurement total. 

(D) The amount of total obligational author- 
ity under all Department of Defense multiyear 
procurements (determined without regard to 
the amount of the multiyear contract (or con- 
tract extension)), including any multiyear 
contract (or contract extension) that has been 
authorized by the Congress but not yet en- 
tered into, and the percentage that such 
amount represents of the procurement ac- 
counts of the Department of Defense treated 
in the aggregate. 

(5) The head of an agency may not enter into 
a multiyear contract (or extend an existing 
multiyear contract), the value of which would 
exceed $500,000,000 (when entered into or when 
extended, as the case may be), until the Sec- 
retary of Defense submits to the congressional 
defense committees a report containing the in- 
formation described in paragraph (4) with re- 
spect to the contract (or contract extension). 

(6) The head of an agency may not terminate 
a multiyear procurement contract until 10 days 
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after the date on which notice of the proposed 
termination is provided to the congressional de- 
fense committees. 

(7) The execution of multiyear contracting au- 
thority shall require the use of a present value 
analysis to determine lowest cost compared to 
an annual procurement. 

(8) This subsection does not apply to the Na- 
tional Aeronautics and Space Administration or 
to the Coast Guard. 

(9) In this subsection: 

(A) The term "applicable procurement ac- 
count" means, with respect to a multiyear 
procurement contract (or contract extension), 
the appropriation account from which pay- 
ments to execute the contract will be made. 

(B) The term "agency procurement total" 
means the procurement accounts of the agen- 
cy entering into a multiyear procurement con- 
tract (or contract extension) treated in the ag- 
gregate. 

(m) Increased Funding and Reprogramming 
Requests. — Any request for increased funding 
for the procurement of a major system under a 
multiyear contract authorized under this sec- 
tion shall be accompanied by an explanation of 
how the request for increased funding affects the 
determinations made by the Secretary under 
subsection (i). 

(Added Pub. L. 103-355, title I, § 1022(a)(1), Oct. 
13, 1994, 108 Stat. 3257; amended Pub. L. 104-106, 
div. A, title XV, § 1502(a)(10), div. E, title LVI, 
§ 5601(b), Feb. 10, 1996, 110 Stat. 503, 699; Pub. L. 
105-85, div. A, title VIII, § 806(a)(1), (b)(1), (c), 
title X, §1073(a)(47), (48)(A), Nov. 18, 1997, 111 
Stat. 1834, 1835, 1903; Pub. L. 106-65, div. A, title 
VIII, §809, title X, §1067(1), Oct. 5, 1999, 113 Stat. 
705, 774; Pub. L. 106-398, §1 [[div. A], title VIII, 
§§ 802(c), 806], Oct. 30, 2000, 114 Stat. 1654, 
1654A-205, 1654A-207; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 

107- 314, div. A, title VIII, § 820(a), Dec. 2, 2002, 116 
Stat. 2613; Pub. L. 108-136, div. A, title X, 
§1043(b)(10), Nov. 24, 2003, 117 Stat. 1611; Pub. L. 

108- 375, div. A, title VIII, § 814(a), title X, 
§ 1084(b)(2), Oct. 28, 2004, 118 Stat. 2014, 2060; Pub. 
L. 110-181, div. A, title VIII, § 811(a), Jan. 28, 2008, 
122 Stat. 217; Pub. L. 111-23, title I, § 101(d)(2), 
May 22, 2009, 123 Stat. 1709.) 

Amendments 

2009— Subsec. (i)(l)(B). Pub. L. 111-23 substituted "Di- 
rector of Cost Assessment and Program Analysis" for 
"Cost Analysis Improvement Group of the Department 
of Defense". 

2008— Subsec. (a)(7). Pub. L. 110-181, § 811(a)(1), added 
par. (7). 

Subsec. (i)(l). Pub. L. 110-181, § 811(a)(2), (3), inserted 
"the Secretary of Defense certifies in writing by no 
later than March 1 of the year in which the Secretary 
requests legislative authority to enter into such con- 
tract that" after "unless" in introductory provisions, 
added subpars. (A) to (F), redesignated former subpar. 
(B) as (G), and struck out former subpar. (A) which read 
as follows: "The Secretary of Defense certifies to Con- 
gress that the current future-years defense program 
fully funds the support costs associated with the multi- 
year program." 

Subsec. (i)(5) to (7). Pub. L. 110-181, § 811(a)(4), added 
pars. (5) to (7). 

Subsec. (m). Pub. L. 110-181, § 811(a)(5), added subsec. 
(m). 



2004— Subsec. (g). Pub. L. 108-375, § 814(a)(1), des- 
ignated existing provisions as par. (1). 

Subsec. (g)(1). Pub. L. 108-375, §§ 814(a)(2), 1084(b)(2), 
amended par. (1) identically, substituting "congres- 
sional defense committees" for "Committee on Armed 
Services and the Committee on Appropriations of the 
Senate and the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 

Subsec. (g)(2). Pub. L. 108-375, § 814(a)(3), added par. 
(2). 

2003— Subsec. (0(9), (10). Pub. L. 108-136 redesignated 
par. (10) as (9) and struck out former par. (9) which read 
as follows: "In this subsection, the term 'congressional 
defense committees' means the following: 

"(A) The Committee on Armed Services of the Sen- 
ate and the Subcommittee on Defense of the Commit- 
tee on Appropriations of the Senate. 

"(B) The Committee on Armed Services of the 
House of Representatives and the Subcommittee on 
National Security of the Committee on Appropria- 
tions of the House of Representatives." 
2002— Subsec. (b)(2)(B). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 
Subsec. (i)(4). Pub. L. 107-314 added par. (4). 
2000— Subsec. (k). Pub. L. 106-398, §1 [[div. A], title 
VIII, § 802(c)], struck out "or services" after "purchase 
of property". 

Subsec. (0(4). Pub. L. 106-398, §1 [[div. A], title VIII, 
§806(1)(A)], in introductory provisions, substituted 
"Not later than the date of the submission of the Presi- 
dent's budget request under section 1105 of title 31, the 
Secretary of Defense shall submit a report to the con- 
gressional defense committees each year, providing the 
following information with respect to each multiyear 
contract (and each extension of an existing multiyear 
contract) entered into, or planned to be entered into, 
by the head of an agency during the current or preced- 
ing year" for "The head of an agency may not enter 
into a multiyear contract (or extend an existing multi- 
year contract) until the Secretary of Defense submits 
to the congressional defense committees a report with 
respect to that contract (or contract extension) that 
provides the following information". 

Subsec. (0(4)(B). Pub. L. 106-398, §1 [[div. A], title 
VIII, §806(1)(B)], substituted "in effect at the time the 
report is submitted" for "in effect immediately before 
the contract (or contract extension) is entered into" in 
introductory provisions. 

Subsec. (0(5) to (10). Pub. L. 106-398, §1 [[div. A], title 
VIII, §806(2), (3)], added par. (5) and redesignated former 
pars. (5) to (9) as (6) to (10), respectively. 

1999— Subsec. (g). Pub. L. 106-65, §1067(1), substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

Subsec. (0(4) to (7). Pub. L. 106-65, §809(1), (2), added 
par. (4) and redesignated former pars. (4) to (6) as (5) to 
(7), respectively. Former par. (7) redesignated (8). 

Subsec. (0(8). Pub. L. 106-65, §809(1), redesignated par. 
(7) as (8). 

Subsec. (0(8)(B). Pub. L. 106-65, §1067(1), substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

Subsec. (0(9). Pub. L. 106-65, §809(3), added par. (9). 

1997— Pub. L. 105-85, §1073(a)(48)(A), inserted 
": acquisition of property" in section catchline. 

Subsec. (a). Pub. L. 105-85, § 806(c)(1), substituted 
"finds each of the following:" for "finds — " in introduc- 
tory provisions, capitalized first letter of first word in 
pars. (1) to (6), and substituted a period for semicolon 
at end of pars. (1) to (4) and for "; and" at end of par. 
(5). 

Subsec. (d)(1). Pub. L. 105-85, § 806(c)(2), substituted 
"subsection (a)" for "paragraph (1)". 

Subsec. (i)(l)(A). Pub. L. 105-85, § 806(c)(3), substituted 
"future-years" for "five-year". 

Subsec. (i)(3). Pub. L. 105-85, § 806(a)(1), added par. (3). 

Subsec. (k). Pub. L. 105-85, § 1073(a)(47), substituted 
"this section" for "this subsection". 

Subsec. (0. Pub. L. 105-85, § 806(b)(1), added subsec. (0. 
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1996— Subsec. (g). Pub. L. 104-106, §1502(a)(10), sub- 
stituted "the Committee on Armed Services and the 
Committee on Appropriations of the Senate and the 
Committee on National Security and the Committee on 
Appropriations of the" for "the Committees on Armed 
Services and on Appropriations of the Senate and". 

Subsecs. (k), (I). Pub. L. 104-106, § 5601(b), redesignated 
subsec. (I) as (k) and struck out former subsec. (k) 
which read as follows: "Inapplicability to Automatic 
Data Processing Contracts. — This section does not 
apply to contracts for the purchase of property to 
which section 111 of the Federal Property and Adminis- 
trative Services Act of 1949 (40 U.S.C 759) applies." 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 811(b), Jan. 28, 2008, 
122 Stat. 219, provided that: "The amendments made by 
this section [amending this section] shall take effect on 
the date of the enactment of this Act [Jan. 28, 2008] and 
shall apply with respect to multiyear contracts for the 
purchase of major systems for which legislative author- 
ity is requested on or after that date." 

Effective Date of 2002 Amendments 

Pub. L. 107-314, div. A, title VIII, § 820(b), Dec. 2, 2002, 
116 Stat. 2614, provided that: 

"(1) Paragraph (4) of section 2306b(i) of title 10, 
United States Code, as added by subsection (a), shall 
not apply with respect to any contract awarded before 
the date of the enactment of this Act [Dec. 2, 2002]. 

"(2) Nothing in this section [amending this section] 
shall be construed to authorize the expenditure of funds 
under any contract awarded before the date of the en- 
actment of this Act for any purpose other than the pur- 
pose for which such funds have been authorized and ap- 
propriated." 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1997 Amendment 

Section 806(a)(2) of Pub. L. 105-85 provided that: 
"Paragraph (3) of section 2306b(i) of title 10, United 
States Code, as added by paragraph (1), shall not apply 
with respect to a contract authorized by law before the 
date of the enactment of this Act [Nov. 18, 1997]." 

Section 806(b)(2) of Pub. L. 105-85 provided that: "The 
amendment made by paragraph (1) [amending this sec- 
tion] shall take effect on October 1, 1998." 

Effective Date of 1996 Amendment 

Amendment by section 5601(b) of Pub. L. 104-106 effec- 
tive 180 days after Feb. 10, 1996, see section 5701 of Pub. 
L. 104-106, Feb. 10, 1996, 110 Stat. 702. 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Multiyear Procurement Contracts 

Pub. L. 105-56, title VIII, §8008, Oct. 8, 1997, 111 Stat. 
1221, provided that: 

"(a) None of the funds provided in this Act [see 
Tables for classification] shall be available to initiate: 
(1) a multiyear contract that employs economic order 
quantity procurement in excess of $20,000,000 in any one 
year of the contract or that includes an unfunded con- 
tingent liability in excess of $20,000,000; or (2) a con- 
tract for advance procurement leading to a multiyear 
contract that employs economic order quantity pro- 
curement in excess of $20,000,000 in any one year, unless 
the congressional defense committees [Committee on 
Armed Services and Subcommittee on National Secu- 
rity of the Committee on Appropriations of the House 
of Representatives and Committee on Armed Services 



and Subcommittee on Defense of the Committee on Ap- 
propriations of the Senate] have been notified at least 
30 days in advance of the proposed contract award: Pro- 
vided, That no part of any appropriation contained in 
this Act shall be available to initiate a multiyear con- 
tract for which the economic order quantity advance 
procurement is not funded at least to the limits of the 
Government's liability: Provided further, That no part 
of any appropriation contained in this Act shall be 
available to initiate multiyear procurement contracts 
for any systems or component thereof if the value of 
the multiyear contract would exceed $500,000,000 unless 
specifically provided in this Act: Provided further, That 
no multiyear procurement contract can be terminated 
without 10-day prior notification to the congressional 
defense committees: Provided further, That the execu- 
tion of multiyear authority shall require the use of a 
present value analysis to determine lowest cost com- 
pared to an annual procurement. 

"Funds appropriated in title III of this Act [111 Stat. 
1211] may be used for multiyear procurement contracts 
as follows: 

"Apache Longbow radar; 
"AV-8B aircraft; and 
"Family of Medium Tactical Vehicles. 
"(b) None of the funds provided in this Act and here- 
after may be used to submit to Congress (or to any 
committee of Congress) a request for authority to enter 
into a contract covered by those provisions of sub- 
section (a) that precede the first proviso of that sub- 
section unless — 

"(1) such request is made as part of the submission 
of the President's Budget for the United States Gov- 
ernment for any fiscal year and is set forth in the Ap- 
pendix to that budget as part of proposed legislative 
language for appropriations bills for the next fiscal 
year; or 

"(2) such request is formally submitted by the 
President as a budget amendment; or 

"(3) the Secretary of Defense makes such request in 
writing to the congressional defense committees." 
Similar provisions were contained in the following 
appropriation acts: 

Pub. L. 112-74, div. A, title VIII, §8010, Dec. 23, 2011. 
125 Stat. 806. 

Pub. L. 112-10, div. A, title VIII, §8010, Apr. 15, 2011, 
125 Stat. 57. 

Pub. L. 111-118, div. A, title VIII, §8011, Dec. 19, 2009, 
123 Stat. 3428, as amended by Pub. L. 111-212, title I, 
§305, July 29, 2010, 124 Stat. 2311. 

Pub. L. 110-329, div. C, title VIII, §8011, Sept. 30, 2008, 
122 Stat. 3621. 

Pub. L. 110-116, div. A, title VIII, §8010, Nov. 13, 2007, 
121 Stat. 1315. 

Pub. L. 109-289, div. A, title VIII, §8008, Sept. 29, 2006, 
120 Stat. 1273. 

Pub. L. 109-148, div. A, title VIII. §8008, Dec. 30, 2005, 
119 Stat. 2698. 

Pub. L. 108-287, title VIII, §8008, Aug. 5, 2004, 118 Stat. 
970. 

Pub. L. 108-87, title VIII, §8008, Sept. 30, 2003, 117 Stat. 
1072. 

Pub. L. 107-248, title VIII, §8008, Oct. 23, 2002, 116 Stat. 
1537. 

Pub. L. 107-117, div. A, title VIII, §8008, Jan. 10, 2002, 
115 Stat. 2248. 

Pub. L. 106-259, title VIII, §8008, Aug. 9, 2000, 114 Stat. 
675. 

Pub. L. 106-79, title VIII, §8008, Oct. 25, 1999, 113 Stat. 
1232. 

Pub. L. 105-262, title VIII, §8008, Oct. 17, 1998, 112 Stat. 
2298. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8009], Sept. 30, 1996, 110 Stat. 3009-71, 3009-89. 

Pub. L. 104-61, title VIII, §8010, Dec. 1, 1995, 109 Stat. 
653. 

Pub. L. 103-335, title VIII, §8010, Sept. 30, 1994, 108 
Stat. 2618. 

Pub. L. 103-139, title VIII, §8011, Nov. 11, 1993, 107 
Stat. 1439. 
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Pub. L. 102-396, title IX, §9013, Oct. 6, 1992, 106 Stat. 
1903. 

Pub. L. 102-172, title VIII, §8013, Nov. 26, 1991, 105 
Stat. 1173. 

Pub. L. 101-511, title VIII, §8014, Nov. 5, 1990, 104 Stat. 
1877. 

Pub. L. 101-165, title IX, §9021, Nov. 21, 1989, 103 Stat. 
1133. 

§ 2306c. Multiyear contracts: acquisition of serv- 
ices 

(a) Authority. — Subject to subsections (d) and 
(e), the head of an agency may enter into con- 
tracts for periods of not more than five years for 
services described in subsection (b), and for 
items of supply related to such services, for 
which funds would otherwise be available for ob- 
ligation only within the fiscal year for which ap- 
propriated whenever the head of the agency 
finds that — 

(1) there will be a continuing requirement 
for the services consonant with current plans 
for the proposed contract period; 

(2) the furnishing of such services will re- 
quire a substantial initial investment in plant 
or equipment, or the incurrence of substantial 
contingent liabilities for the assembly, train- 
ing, or transportation of a specialized work 
force; and 

(3) the use of such a contract will promote 
the best interests of the United States by en- 
couraging effective competition and promot- 
ing economies in operation. 

(b) Covered Services. — The authority under 
subsection (a) applies to the following types of 
services: 

(1) Operation, maintenance, and support of 
facilities and installations. 

(2) Maintenance or modification of aircraft, 
ships, vehicles, and other highly complex mili- 
tary equipment. 

(3) Specialized training necessitating high 
quality instructor skills (for example, pilot 
and air crew members; foreign language train- 
ing). 

(4) Base services (for example, ground main- 
tenance; in-plane refueling; bus transpor- 
tation; refuse collection and disposal). 

(5) Environmental remediation services for — 

(A) an active military installation; 

(B) a military installation being closed or 
realigned under a base closure law; or 

(C) a site formerly used by the Department 
of Defense. 

(c) Applicable Principles.— In entering into 
multiyear contracts for services under the au- 
thority of this section, the head of the agency 
shall be guided by the following principles: 

(1) The portion of the cost of any plant or 
equipment amortized as a cost of contract per- 
formance should not exceed the ratio between 
the period of contract performance and the an- 
ticipated useful commercial life of such plant 
or equipment. Useful commercial life, for this 
purpose, means the commercial utility of the 
facilities rather than the physical life thereof, 
with due consideration given to such factors 
as location of facilities, specialized nature 
thereof, and obsolescence. 

(2) Consideration shall be given to the desir- 
ability of obtaining an option to renew the 



contract for a reasonable period not to exceed 
three years, at prices not to include charges 
for plant, equipment and other nonrecurring 
costs, already amortized. 

(3) Consideration shall be given to the desir- 
ability of reserving in the agency the right, 
upon payment of the unamortized portion of 
the cost of the plant or equipment, to take 
title thereto under appropriate circumstances. 

(d) Restrictions Applicable Generally. — (1) 
The head of an agency may not initiate under 
this section a contract for services that includes 
an unfunded contingent liability in excess of 
$20,000,000 unless the congressional defense com- 
mittees are notified of the proposed contract at 
least 30 days in advance of the award of the pro- 
posed contract. 

(2) The head of an agency may not initiate a 
multiyear contract for services under this sec- 
tion if the value of the multiyear contract 
would exceed $500,000,000 unless authority for 
the contract is specifically provided by law. 

(3) The head of an agency may not terminate 
a multiyear procurement contract for services 
until 10 days after the date on which notice of 
the proposed termination is provided to the con- 
gressional defense committees. 

(4) Before any contract described in subsection 
(a) that contains a clause setting forth a can- 
cellation ceiling in excess of $100,000,000 may be 
awarded, the head of the agency concerned shall 
give written notification of the proposed con- 
tract and of the proposed cancellation ceiling 
for that contract to the congressional defense 
committees, and such contract may not then be 
awarded until the end of a period of 30 days be- 
ginning on the date of such notification. 

(5) In the case of a contract described in sub- 
section (a) with a cancellation ceiling described 
in paragraph (4), if the budget for the contract 
does not include proposed funding for the costs 
of contract cancellation up to the cancellation 
ceiling established in the contract, the head of 
the agency concerned shall give written notifi- 
cation to the congressional defense committees 
of— 

(A) the cancellation ceiling amounts planned 
for each program year in the proposed multi- 
year procurement contract, together with the 
reasons for the amounts planned; 

(B) the extent to which costs of contract 
cancellation are not included in the budget for 
the contract; and 

(C) a financial risk assessment of not includ- 
ing budgeting for costs of contract cancella- 
tion. 

(e) Cancellation or Termination for Insuf- 
ficient Funding After First Year. — In the 
event that funds are not made available for the 
continuation of a multiyear contract for serv- 
ices into a subsequent fiscal year, the contract 
shall be canceled or terminated, and the costs of 
cancellation or termination may be paid from — 

(1) appropriations originally available for 
the performance of the contract concerned; 

(2) appropriations currently available for 
procurement of the type of services concerned, 
and not otherwise obligated; or 

(3) funds appropriated for those payments. 

(f) Multiyear Contract Defined.— For the 
purposes of this section, a multiyear contract is 
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a contract for the purchase of services for more 
than one, but not more than five, program 
years. Such a contract may provide that per- 
formance under the contract during the second 
and subsequent years of the contract is contin- 
gent upon the appropriation of funds and (if it 
does so provide) may provide for a cancellation 
payment to be made to the contractor if such 
appropriations are not made. 

[(g) Repealed. Pub. L. 108-136, div. A, title VIII, 
§ 843(a), Nov. 24, 2003, 117 Stat. 1553.] 

(h) Military Installation Defined.— In this 
section, the term "military installation" has 
the meaning given such term in section 
2801(c)(4) of this title. 

(Added Pub. L. 106-398, §1 [[div. A], title VIII, 
§ 802(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-203; 
amended Pub. L. 107-314, div. A, title VIII, 
§§ 811(a), 827, Dec. 2, 2002, 116 Stat. 2608, 2617; Pub. 
L. 108-136, div. A, title VIII, § 843(a), title X, 
§ 1043(c)(1), Nov. 24, 2003, 117 Stat. 1553, 1611; Pub. 
L. 108-375, div. A, title VIII, § 814(b), Oct. 28, 2004, 
118 Stat. 2014; Pub. L. 111-84, div. A, title X, 
§1073(a)(22), Oct. 28, 2009, 123 Stat. 2473.) 

Amendments 

2009— Subsec. (h). Pub. L. 111-84 substituted "section 
2801(c)(4)" for "section 2801(c)(2)". 

2004— Subsec. (d)(1), (3), (4). Pub. L. 108-375, § 814(b)(1), 
substituted "congressional defense committees" for 
"committees of Congress named in paragraph (5)". 

Subsec. (d)(5). Pub. L. 108-375, § 814(b)(2), amended par. 
(5) generally. Prior to amendment, par. (5) read as fol- 
lows: "The committees of Congress referred to in para- 
graphs (1), (3), and (4) are as follows: 

"(A) The Committee on Armed Services and the 
Committee on Appropriations of the Senate. 

"(B) The Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

2003— Subsec. (g). Pub. L. 108-136, § 843(a), struck out 
heading and text of subsec. (g). Text read as follows: 

"(1) The authority and restrictions of this section, in- 
cluding the authority to enter into contracts for peri- 
ods of not more than five years, shall apply with re- 
spect to task order and delivery order contracts en- 
tered into under the authority of section 2304a, 2304b, or 
2304c of this title. 

"(2) The regulations implementing this subsection 
shall establish a preference that, to the maximum ex- 
tent practicable, multi-year requirements for task 
order and delivery order contracts be met with separate 
awards to two or more sources under the authority of 
section 2304a(d)(l)(B) of this title." 

Subsec. (h). Pub. L. 108-136, § 1043(c)(1), substituted 
"Military Installation Defined. — In this section, the 
term" for "Additional Definitions. — In this section: 
"(1) The term 'base closure law' has the meaning 

given such term in section 2667(h)(2) of this title. 
"(2) The term". 

2002— Subsec. (b)(5). Pub. L. 107-314, § 827(a), added 
par. (5). 

Subsec. (g). Pub. L. 107-314, § 811(a), added subsec. (g). 
Subsec. (h). Pub. L. 107-314, § 827(b), added subsec. (h). 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title VIII, § 811(b), Dec. 2, 2002, 
116 Stat. 2608, as amended by Pub. L. 108-11, title I, 
§1315, Apr. 16, 2003, 117 Stat. 570, provided that: "Sub- 
section (g) of section 2306c of title 10, United States 
Code, as added by subsection (a), shall apply to all task 
order and delivery order contracts entered into on or 
after January 1, 2004." 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title VIII, § 802(d)]. Oct. 
30, 2000, 114 Stat. 1654, 1654A-205, provided that: "Sec- 



tion 2306c of title 10, United States Code (as added by 
subsection (a)), shall apply with respect to contracts 
for which solicitations of offers are issued after the 
date of the enactment of this Act [Oct. 30, 2000]." 

§ 2307. Contract financing 

(a) Payment Authority.— The head of any 
agency may — 

(1) make advance, partial, progress, or other 
payments under contracts for property or 
services made by the agency; and 

(2) insert in solicitations for procurement of 
property or services a provision limiting to 
small business concerns advance or progress 
payments. 

(b) Performance-Based Payments. — When- 
ever practicable, payments under subsection (a) 
shall be made on any of the following bases: 

(1) Performance measured by objective, 
quantifiable methods such as delivery of ac- 
ceptable items, work measurement, or statis- 
tical process controls. 

(2) Accomplishment of events defined in the 
program management plan. 

(3) Other quantifiable measures of results. 

(c) Payment Amount. — Payments made under 
subsection (a) may not exceed the unpaid con- 
tract price. 

(d) Security for Advance Payments.— Ad- 
vance payments made under subsection (a) may 
be made only if the contractor gives adequate 
security and after a determination by the head 
of the agency that to do so would be in the pub- 
lic interest. Such security may be in the form of 
a lien in favor of the United States on the prop- 
erty contracted for, on the balance in an ac- 
count in which such payments are deposited, 
and on such of the property acquired for per- 
formance of the contract as the parties may 
agree. This lien is paramount to any other liens 
and is effective immediately upon the first ad- 
vancement of funds without filing, notice, or 
any other action by the United States. 

(e) Conditions for Progress Payments.— (1) 
The Secretary of Defense shall ensure that any 
payment for work in progress (including mate- 
rials, labor, and other items) under a defense 
contract that provides for such payments is 
commensurate with the work accomplished that 
meets standards established under the contract. 
The contractor shall provide such information 
and evidence as the Secretary of Defense deter- 
mines necessary to permit the Secretary to 
carry out the preceding sentence. 

(2) The Secretary shall ensure that progress 
payments referred to in paragraph (1) are not 
made for more than 80 percent of the work ac- 
complished under a defense contract so long as 
the Secretary has not made the contractual 
terms, specifications, and price definite. 

(3) This subsection applies to any contract in 
an amount greater than $25,000. 

(f) Conditions for Payments for Commercial 
Items. — (1) Payments under subsection (a) for 
commercial items may be made under such 
terms and conditions as the head of the agency 
determines are appropriate or customary in the 
commercial marketplace and are in the best in- 
terests of the United States. The head of the 
agency shall obtain adequate security for such 
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payments. If the security is in the form of a lien 
in favor of the United States, such lien is para- 
mount to all other liens and is effective imme- 
diately upon the first payment, without filing, 
notice, or other action by the United States. 

(2) Advance payments made under subsection 
(a) for commercial items may include payments, 
in a total amount of not more than 15 percent of 
the contract price, in advance of any perform- 
ance of work under the contract. 

(3) The conditions of subsections (d) and (e) 
need not be applied if they would be inconsist- 
ent, as determined by the head of the agency, 
with commercial terms and conditions pursuant 
to paragraphs (1) and (2). 

(g) Certain Navy Contracts. — (1) The Sec- 
retary of the Navy shall provide that the rate 
for progress payments on any contract awarded 
by the Secretary for repair, maintenance, or 
overhaul of a naval vessel shall be not less 
than — 

(A) 95 percent, in the case of a firm consid- 
ered to be a small business; and 

(B) 90 percent, in the case of any other firm. 

(2) The Secretary of the Navy may advance to 
private salvage companies such funds as the 
Secretary considers necessary to provide for the 
immediate financing of salvage operations. Ad- 
vances under this paragraph shall be made on 
terms that the Secretary considers adequate for 
the protection of the United States. 

(3) The Secretary of the Navy shall provide, in 
each contract for construction or conversion of 
a naval vessel, that, when partial, progress, or 
other payments are made under such contract, 
the United States is secured by a lien upon work 
in progress and on property acquired for per- 
formance of the contract on account of all pay- 
ments so made. The lien is paramount to all 
other liens. 

(h) Vesting of Title in the United States. — 
If a contract paid by a method authorized under 
subsection (a)(1) provides for title to property to 
vest in the United States, the title to the prop- 
erty shall vest in accordance with the terms of 
the contract, regardless of any security interest 
in the property that is asserted before or after 
the contract is entered into. 

(i) Action in Case of Fraud. — (1) In any case 
in which the remedy coordination official of an 
agency finds that there is substantial evidence 
that the request of a contractor for advance, 
partial, or progress payment under a contract 
awarded by that agency is based on fraud, the 
remedy coordination official shall recommend 
that the head of the agency reduce or suspend 
further payments to such contractor. 

(2) The head of an agency receiving a recom- 
mendation under paragraph (1) in the case of a 
contractor's request for payment under a con- 
tract shall determine whether there is substan- 
tial evidence that the request is based on fraud. 
Upon making such a determination, the agency 
head may reduce or suspend further payments to 
the contractor under such contract. 

(3) The extent of any reduction or suspension 
of payments by the head of an agency under 
paragraph (2) on the basis of fraud shall be rea- 
sonably commensurate with the anticipated loss 
to the United States resulting from the fraud. 

(4) A written justification for each decision of 
the head of an agency whether to reduce or sus- 



pend payments under paragraph (2) and for each 
recommendation received by such agency head 
in connection with such decision shall be pre- 
pared and be retained in the files of such agency. 

(5) The head of an agency shall prescribe pro- 
cedures to ensure that, before such agency head 
decides to reduce or suspend payments in the 
case of a contractor under paragraph (2), the 
contractor is afforded notice of the proposed re- 
duction or suspension and an opportunity to 
submit matters to the head of the agency in re- 
sponse to such proposed reduction or suspension. 

(6) Not later than 180 days after the date on 
which the head of an agency reduces or suspends 
payments to a contractor under paragraph (2), 
the remedy coordination official of such agency 
shall — 

(A) review the determination of fraud on 
which the reduction or suspension is based; 
and 

(B) transmit a recommendation to the head 
of such agency whether the suspension or re- 
duction should continue. 

(7) The head of an agency shall prepare for 
each year a report containing the recommenda- 
tions made by the remedy coordination official 
of that agency to reduce or suspend payments 
under paragraph (2), the actions taken on the 
recommendations and the reasons for such ac- 
tions, and an assessment of the effects of such 
actions on the Federal Government. The Sec- 
retary of each military department shall trans- 
mit the annual report of such department to the 
Secretary of Defense. Each such report shall be 
available to any member of Congress upon re- 
quest. 

(8) This subsection applies to the agencies 
named in paragraphs (1), (2), (3), (4), and (6) of 
section 2303(a) of this title. 

(9) The head of an agency may not delegate re- 
sponsibilities under this subsection to any per- 
son in a position below level IV of the Executive 
Schedule. 

(10) In this subsection, the term "remedy co- 
ordination official", with respect to an agency, 
means the person or entity in that agency who 
coordinates within that agency the administra- 
tion of criminal, civil, administrative, and con- 
tractual remedies resulting from investigations 
of fraud or corruption related to procurement 
activities. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 131; Pub. L. 
85-800, §9, Aug. 28, 1958, 72 Stat. 967; Pub. L. 
93-155, title VIII, § 807(c), Nov. 16, 1973, 87 Stat. 
616; Pub. L. 100-370, § 1(f)(1)(A), July 19, 1988, 102 
Stat. 846; Pub. L. 101-510, div. A, title VIII, 
§ 836(a), (b), title XIII, § 1322(a)(4), Nov. 5, 1990, 104 
Stat. 1615, 1616, 1671; Pub. L. 102-25, title VII, 
§ 701(d)(4), (j)(2)(A), Apr. 6, 1991, 105 Stat. 114, 116; 
Pub. L. 102-190, div. A, title X, §1061(a)(10), Dec. 
5, 1991, 105 Stat. 1472; Pub. L. 102-484, div. A, title 
X, §1052(24), Oct. 23, 1992, 106 Stat. 2500; Pub. L. 
103-355, title II, §2001(a)-(g), Oct. 13, 1994, 108 
Stat. 3301, 3302; Pub. L. 105-85, div. A, title VIII, 
§802, Nov. 18, 1997, 111 Stat. 1831; Pub. L. 106-391, 
title III, §306, Oct. 30, 2000, 114 Stat. 1592.) 
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Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2307(a) 
2307(b) 


41:154(a). 
41:154 (less (a)). 


Feb. 19, 1948, ch. 65, §5. 62 
Stat. 23. 



In subsection (a), the words "and appropriate" are 
omitted as surplusage. The words "whether or not the 
contract previously provided for such payments" are 
substituted for the words "heretofore or hereafter exe- 
cuted". 

In subsection (b), the words "under subsection (a)" 
are inserted for clarity. The words "provide for" are 
substituted for the words "include as security provision 
for". The words "United States" are substituted for the 
word "Government". 

1988 Act 

Subsection (e) is based on Pub. L. 99-145, title IX, 
§916, Nov. 8, 1985, 99 Stat. 688. 

References in Text 

Level IV of the Executive Schedule, referred to in 
subsec. (i)(9), is set out in section 5315 of Title 5, Gov- 
ernment Organization and Employees. 

Prior Provisions 

Provisions similar to those in subsec. (g) of this sec- 
tion were contained in sections 7312, 7364, and 7521 of 
this title prior to repeal by Pub. L. 103-355, §2001(j)(l). 

Amendments 

2000— Subsec. (i)(8). Pub. L. 106-391 substituted "(4), 
and (6)" for "and (4)". 

1997— Subsecs. (h), (i). Pub. L. 105-85 added subsec. (h) 
and redesignated former subsec. (h) as (i). 

1994— Pub. L. 103-355, §2001(a)(l), substituted "Con- 
tract financing" for "Advance payments" in section 
catchline. 

Subsec. (a). Pub. L. 103-355, § 2001(a)(2), inserted head- 
ing. 

Subsec. (a)(2). Pub. L. 103-355, § 2001(c), struck out 
"bid" before "solicitations". 

Subsec. (b). Pub. L. 103-355, § 2001(a)(7), (b), added sub- 
sec. (b) and redesignated former subsec. (b) as (c). 

Pub. L. 103-355, § 2001(a)(3), inserted heading. 

Subsec. (c). Pub. L. 103-355, § 2001(a)(7), redesignated 
subsec. (b) as (c). Former subsec. (c) redesignated (d). 

Pub. L. 103-355, § 2001(a)(4), inserted heading. 

Subsec. (d). Pub. L. 103-355, § 2001(d), inserted before 
period at end "and is effective immediately upon the 
first advancement of funds without filing, notice, or 
any other action by the United States". 

Pub. L. 103-355, § 2001(a)(7), redesignated former sub- 
sec. (c) as (d). Former subsec. (d) redesignated (e). 

Pub. L. 103-355, § 2001(a)(5), inserted heading. 

Subsec. (e). Pub. L. 103-355, § 2001(a)(7), redesignated 
subsec. (d) as (e). Former subsec. (e) redesignated (h). 

Pub. L. 103-355, § 2001(a)(6), inserted heading. 

Subsec. (e)(1). Pub. L. 103-355, § 2001(e)(1), substituted 
"work accomplished that meets standards established 
under the contract" for "work, which meets standards 
of quality established under the contract, that has been 
accomplished". 

Subsec. (e)(3). Pub. L. 103-355, § 2001(e)(2), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: "This subsection does not apply to any con- 
tract for an amount not in excess of the amount of the 
small purchase threshold." 

Subsecs. (f), (g). Pub. L. 103-355, § 2001(f), (g), added 
subsecs. (f) and (g). 

Subsec. (h). Pub. L. 103-355, §2001(a)(7), redesignated 
subsec. (e) as (h). 

1992— Subsec. (e)(1). Pub. L. 102-484 substituted "(1)" 
for "(Z)" as par. designation after "(e)". 

1991— Subsec. (d)(3). Pub. L. 102-25, § 701(d)(4), sub- 
stituted "any contract for an amount not in excess of 



the amount of the small purchase threshold" for "con- 
tracts for amounts less than the maximum amount for 
small purchases specified in section 2304(g)(2) of this 
title". 

Subsec. (e). Pub. L. 102-25, § 701(j)(2)(A), redesignated 
subsec. (f) as (e). 

Subsec. (f). Pub. L. 102-190, which directed the substi- 
tution of "(1)" for "(Z)" as par. designation after "(f)", 
could not be executed because "(Z)" did not appear after 
"(f)". 

Pub. L. 102-25, §701(j)(2)(A), redesignated subsec. (f) as 
(e). 

1990— Subsec. (d). Pub. L. 101-510, § 1322(a)(4), redesig- 
nated subsec. (e) as (d) and struck out former subsec. 
(d) which read as follows: "Payments under subsection 
(a) in the case of any contract, other than partial, 
progress, or other payments specifically provided for in 
such contract at the time such contract was initially 
entered into, may not exceed $25,000,000 unless the 
Committees on Armed Services of the Senate and the 
House of Representatives have been notified in writing 
of such proposed payments and 60 days of continuous 
session of Congress have expired following the date on 
which such notice was transmitted to such Committees 
and neither House of Congress has adopted, within such 
60-day period, a resolution disapproving such payments. 
For purposes of this section, the continuity of a session 
of Congress is broken only by an adjournment of the 
Congress sine die, and the days on which either House 
is not in session because of an adjournment of more 
than 3 days to a day certain are excluded in the com- 
putation of such 60-day period." 

Subsec. (e). Pub. L. 101-510, § 1322(a)(4)(B), redesig- 
nated subsec. (e) as (d). 

Pub. L. 101-510, § 836(b), inserted at end of par. (1) 
"The contractor shall provide such information and 
evidence as the Secretary of Defense determines nec- 
essary to permit the Secretary to carry out the preced- 
ing sentence." 

Subsec. (f). Pub. L. 101-510, § 836(a), added subsec. (f). 

1988— Subsec. (e). Pub. L. 100-370 added subsec. (e). 

1973— Subsec. (d). Pub. L. 93-155 added subsec. (d). 

1958 — Pub. L. 85-800 authorized advance or other pay- 
ments under contracts for property or services by agen- 
cy, authorized insertion in bid solicitations of provi- 
sion limiting advance or progress payments to small 
business concerns, restricted payments under subsec. 
(a) to unpaid contract price, and reworded generally 
conditions for making advance payments. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1990 Amendment 

Section 836(c) of Pub. L. 101-510, as amended by Pub. 
L. 102-25, title VII, §701(j)(2)(B), Apr. 6, 1991, 105 Stat. 
116, provided that: "The provisions of section 2307 of 
title 10, United States Code, that are added by the 
amendments made by subsections (a) and (b) shall 
apply with respect to contracts entered into on or after 
May 6, 1991." 

Relationship of 1994 Amendment to Prompt 
Payment Requirements 

Section 2001(h) of Pub. L. 103-355 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 7522 of this title and repealing sections 
7312, 7364, and 7521 of this title] are not intended to im- 
pair or modify procedures required by the provisions of 
chapter 39 of title 31, United States Code, and the regu- 
lations issued pursuant to such provisions of law (as 
such procedures are in effect on the date of the enact- 
ment of this Act [Oct. 13, 1994]), except that the Gov- 
ernment may accept payment terms offered by a con- 
tractor offering a commercial item." 

Limitations on Progress Payments 

Pub. L. 99-145, title IX, §916, Nov. 8, 1985, 99 Stat. 688, 
which required Secretary of Defense to ensure that any 
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progress payment under a defense contract be commen- 
surate with work accomplished at standard of quality 
in contract, that such payments be limited to 80 per- 
cent of work accomplished so long' as contract terms 
are indefinite, that this provision be waived for small 
purchases, and that this provision apply only to con- 
tracts for which solicitations were issued on or after 
150 days after Nov. 8, 1985, was repealed and restated in 
subsec. (e) of this section by Pub. L. 100-370, § 1(f)(1), 
July 19, 1988, 102 Stat. 846. 

Obligations Entered Into Before November 16, 1973 

Section 807(e) of Pub. L. 93-155 provided that: "The 
amendments made by this section [amending this sec- 
tion, section 1431 of Title 50, War and National Defense, 
and sections 468 and 2092 of Appendix to Title 50] shall 
not affect the carrying out of any contract, loan, guar- 
antee, commitment, or other obligation entered into 
prior to the date of enactment of this section [Nov. 16, 
1973]." 

§ 2308. Buy-to-budget acquisition: end items 

(a) Authority To Acquire Additional End 
Items. — Using funds available to the Depart- 
ment of Defense for the acquisition of an end 
item, the head of an agency making the acquisi- 
tion may acquire a higher quantity of the end 
item than the quantity specified for the end 
item in a law providing for the funding of that 
acquisition if that head of an agency makes 
each of the following findings: 

(1) The agency has an established require- 
ment for the end item that is expected to re- 
main substantially unchanged throughout the 
period of the acquisition. 

(2) It is possible to acquire the higher quan- 
tity of the end item without additional fund- 
ing because of production efficiencies or other 
cost reductions. 

(3) The amount of the funds used for the ac- 
quisition of the higher quantity of the end 
item will not exceed the amount provided 
under that law for the acquisition of the end 
item. 

(4) The amount so provided is sufficient to 
ensure that each unit of the end item acquired 
within the higher quantity is fully funded as a 
complete end item. 

(b) Regulations. — The Secretary of Defense 
shall prescribe regulations for the administra- 
tion of this section. The regulations shall in- 
clude, at a minimum, the following: 

(1) The level of approval within the Depart- 
ment of Defense that is required for a decision 
to acquire a higher quantity of an end item 
under subsection (a). 

(2) Authority (subject to subsection (a)) to 
acquire up to 10 percent more than the quan- 
tity of an end item approved in a justification 
and approval of the use of procedures other 
than competitive procedures for the acquisi- 
tion of the end item under section 2304 of this 
title. 

(c) Notification of Congress.— The head of an 
agency is not required to notify Congress in ad- 
vance regarding a decision under the authority 
of this section to acquire a higher quantity of an 
end item than is specified in a law described in 
subsection (a), but shall notify the congressional 
defense committees of the decision not later 
than 30 days after the date of the decision. 

(d) Waiver by Other Law.— A provision of law 
may not be construed as prohibiting the acquisi- 



tion of a higher quantity of an end item under 
this section unless that provision of law — 

(1) specifically refers to this section; and 

(2) specifically states that the acquisition of 
the higher quantity of the end item is prohib- 
ited notwithstanding the authority provided 
in this section. 

(e) Definitions. — (1) For the purposes of this 
section, a quantity of an end item shall be con- 
sidered specified in a law if the quantity is spec- 
ified either in a provision of that law or in any 
related representation that is set forth sepa- 
rately in a table, chart, or explanatory text in- 
cluded in a joint explanatory statement or gov- 
erning committee report accompanying the law. 

(2) In this section: 

(A) The term "end item" means a produc- 
tion product assembled, completed, and ready 
for issue or deployment. 

(B) The term "head of an agency" means the 
Secretary of Defense, the Secretary of the 
Army, the Secretary of the Navy, and the Sec- 
retary of the Air Force. 

(Added Pub. L. 107-314, div. A, title VIII, 
§ 801(a)(1), Dec. 2, 2002, 116 Stat. 2600; amended 
Pub. L. 108-136, div. A, title X, §1043(b)(ll), Nov. 
24, 2003, 117 Stat. 1611.) 

Prior Provisions 

A prior section 2308, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 131; Oct. 23, 1992, Pub. L. 102-484, div. A, title VIII, 
§ 820(a), 106 Stat. 2458; May 31, 1993, Pub. L. 103-35, title 
II, § 201(e)(2), 107 Stat. 99; Nov. 30, 1993, Pub. L. 103-160, 
div. A, title IX, § 904(d)(1), 107 Stat. 1728, related to as- 
signment and delegation of procurement functions and 
responsibilities, prior to repeal by Pub. L. 103-355, title 
I, § 1503(b)(1), title X, §10001, Oct. 13, 1994, 108 Stat. 3297, 
3404, effective Oct. 13, 1994, except as otherwise pro- 
vided. 

Amendments 

2003— Subsec. (e)(2). Pub. L. 108-136 redesignated sub- 
pars. (B) and (C) as (A) and (B), respectively, and struck 
out former subpar. (A) which read as follows: "The 
term 'congressional defense committees' means — 

"(i) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(ii) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

Time for Issuance of Final Regulations 

Pub. L. 107-314, div. A, title VIII, § 801(b), Dec. 2, 2002, 
116 Stat. 2602, provided that: "The Secretary of Defense 
shall issue the final regulations under section 2308(b) of 
title 10, United States Code (as added by subsection 
(a)), not later than 120 days after the date of the enact- 
ment of this Act [Dec. 2, 2002]." 

§ 2309. Allocation of appropriations 

(a) Appropriations available for procurement 
by an agency named in section 2303 of this title 
may, through administrative allotment, be 
made available for obligation for procurement 
by any other agency in amounts authorized by 
the head of the allotting agency and without 
transfer of funds on the books of the Depart- 
ment of the Treasury. 

(b) A disbursing official of the allotting agen- 
cy may make any disbursement chargeable to 
an allotment under subsection (a) upon a vouch- 
er certified by an officer or civilian employee of 
the procuring agency. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
97-258, § 2(b)(1)(B), Sept. 13, 1982, 96 Stat. 1052.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2309(a) 


41:159 (2d sentence). 


Feb. 19, 1948, ch. 65, §10 


2309(b) 


41:159 (less 1st and 2d 


(less 1st sentence), 62 




sentences). 


Stat. 25. 



In subsection (a), the words "an agency named in sec- 
tion 2303 of this title" are substituted for the words 
"any such agency". 

In subsection (b), the words "an allotment under sub- 
section (a)" are substituted for the words "such allot- 
ments". 

Amendments 

1982— Subsec. (b). Pub. L. 97-258 substituted "disburs- 
ing- official" for "disbursing officer". 

§2310. Determinations and decisions 

(a) INDIVIDUAL OR CLASS DETERMINATIONS AND 

Decisions Authorized. — Determinations and de- 
cisions required to be made under this chapter 
by the head of an agency may be made for an in- 
dividual purchase or contract or, except to the 
extent expressly prohibited by another provision 
of law, for a class of purchases or contracts. 
Such determinations and decisions are final. 

(b) Written Findings Required.— (1) Each de- 
termination or decision under section 2306(g)(1), 
2307(d), or 2313(c)(2)(B) of this title shall be based 
on a written finding by the person making the 
determination or decision. The finding shall set 
out facts and circumstances that support the de- 
termination or decision. 

(2) Each finding referred to in paragraph (1) is 
final. The head of the agency making such find- 
ing shall maintain a copy of the finding for not 
less than 6 years after the date of the determina- 
tion or decision. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
85-800, §10, Aug. 28, 1958, 72 Stat. 967; Pub. L. 
87-653, §l(f), Sept. 10, 1962, 76 Stat. 529; Pub. L. 

89- 607, §1(1), Sept. 27, 1966, 80 Stat. 850; Pub. L. 

90- 378, §2, July 5, 1968, 82 Stat. 290; Pub. L. 
98-369, div. B, title VII, §2725, July 18, 1984, 98 
Stat. 1193; Pub. L. 99-145, title XIII, §1303(a)(16), 
Nov. 8, 1985, 99 Stat. 739; Pub. L. 103-355, title I, 
§1504, Oct. 13, 1994, 108 Stat. 3297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2310(a) 


41:156(a) (1st sentence). 


Feb. 19, 1948, ch. 65, §7(a) 


2310(b) 


41:156(c). 


(1st sentence), (c), 62 






Stat. 24. 



In subsection (a), the words "required * * * under" 
are substituted for the words "provided in". 

In subsection (b), the word "person" is substituted 
for the word "official". The words "to which it applies" 
are inserted for clarity. 

Amendments 

1994 — Pub. L. 103-355 amended section generally. Prior 
to amendment, section read as follows: 

"(a) Determinations and decisions required to be 
made under this chapter by the head of an agency may 
be made for an individual purchase or contract or, ex- 
cept for determinations and decisions under section 
2304 or 2305 of this title, for a class of purchases or con- 
tracts. Such a determination or decision, including a 



determination or decision under section 2304 or 2305 of 
this title, is final. 

"(b) Each determination or decision under section 
2306(c), 2306(g)(1), 2307(c), or 2313(c) of this title shall be 
based on a written finding by the person making the 
determination or decision, which finding shall set out 
facts and circumstances that — 

"(1) clearly indicate why the type of contract se- 
lected under section 2306(c) of this title is likely to be 
less costly than any other type or that it is imprac- 
ticable to obtain property or services of the kind or 
quality required except under such a contract; 

"(2) support the findings required by section 
2306(g)(1) of this title; 

"(3) clearly indicate why advance payments under 
section 2307(c) of this title would be in the public in- 
terest; or 

"(4) clearly indicate why the application of section 
2313(b) of this title to a contract or subcontract with 
a foreign contractor or foreign subcontractor would 
not be in the public interest. 
Such a finding is final and shall be kept available in 
the agency for at least six years after the date of the 
determination or decision. A copy of the finding shall 
be submitted to the General Accounting Office with 
each contract to which it applies." 

1985— Subsec. (a). Pub. L. 99-145 inserted "this" after 
"2305 of". 

1984— Subsec. (a). Pub. L. 98-369, §2725(1), inserted 
", except for determinations and decisions under sec- 
tion 2304 or 2305 of title," and ", including a determina- 
tion or decision under section 2304 or 2305 of this 
title,". 

Subsec. (b). Pub. L. 98-369, §2725(2), amended subsec. 
(b) generally, striking out requirement that determina- 
tions to negotiate contracts be based on written find- 
ings by the contracting officers making the determina- 
tions. 

1968— Subsec. (b). Pub. L. 90-378 inserted "section 2306 
(g)(1)," after "clauses (11)-(16) of section 2304(a), section 
2306(c),", and "(3) support the findings required by sec- 
tion 2306(g)(1)," after "kind or quality required except 
under such a contract,", and redesignated former els. 

(3) to (5) as (4) to (6), respectively. 

1966— Subsec. (b). Pub. L. 89-607 inserted reference to 
section 2313(c), added cl. (4), and redesignated former cl. 

(4) as (5). 

1962 — Subsec. (b). Pub. L. 87-653 substituted "section 
2306(c)" for "section 2306", required decisions to nego- 
tiate contracts under section 2304(a)(2), (7), (8), (10) to 
(12) of this title to be based on a written finding by the 
person making the decision, which findings shall set 
out facts and circumstances illustrative of conditions 
described in section 2304(a)(ll) to (16), indicate why the 
type of contract selected under section 2306(c) is likely 
to be less costly than any other or that its impractica- 
ble to obtain the required property or services except 
under such contract, indicate why advance payments 
under section 2307(c) would be in the public interest, or 
establish with respect to section 2304(a), (2), (7), (8), (10) 
to (12) that formal advertising would not have been fea- 
sible and practicable. 

1958— Subsec. (b). Pub. L. 85-800 substituted "2307(c)" 
for "2307(a)". 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Effective Date of 1962 Amendment 

For effective date of amendment by Pub. L. 87-653, 
see section 1(h) of Pub. L. 87-653, set out as a note 
under section 2304 of this title. 
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§2311. Assignment and delegation of procure- 
ment functions and responsibilities 

(a) In General. — Except to the extent ex- 
pressly prohibited by another provision of law, 
the head of an agency may delegate, subject to 
his direction, to any other officer or official of 
that agency, any power under this chapter. 

(b) Procurements For or With Other Agen- 
cies. — Subject to subsection (a), to facilitate the 
procurement of property and services covered by 
this chapter by each agency named in section 
2303 of this title for any other agency, and to fa- 
cilitate joint procurement by those agencies — 

(1) the head of an agency may delegate func- 
tions and assign responsibilities relating to 
procurement to any officer or employee within 
such agency; 

(2) the heads of two or more agencies may by 
agreement delegate procurement functions 
and assign procurement responsibilities from 
one agency to another of those agencies or to 
an officer or civilian employee of another of 
those agencies; and 

(3) the heads of two or more agencies may 
create joint or combined offices to exercise 
procurement functions and responsibilities. 

(c) Approval of Terminations and Reduc- 
tions of Joint Acquisition Programs. — (1) The 
Secretary of Defense shall prescribe regulations 
that prohibit each military department partici- 
pating in a joint acquisition program approved 
by the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics from terminat- 
ing or substantially reducing its participation in 
such program without the approval of the Under 
Secretary. 

(2) The regulations shall include the following 
provisions: 

(A) A requirement that, before any such ter- 
mination or substantial reduction in partici- 
pation is approved, the proposed termination 
or reduction be reviewed by the Joint Require- 
ments Oversight Council of the Department of 
Defense. 

(B) A provision that authorizes the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics to require a military de- 
partment whose participation in a joint acqui- 
sition program has been approved for termi- 
nation or substantial reduction to continue to 
provide some or all of the funding necessary 
for the acquisition program to be continued in 
an efficient manner. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
85-800, §11, Aug. 28, 1958, 72 Stat. 967; Pub. L. 
87-653, §l(g), Sept. 10, 1962, 76 Stat. 529; Pub. L. 
90-378, §3, July 5, 1968, 82 Stat. 290; Pub. L. 97-86, 
title IX, §§ 907(c), 909(f), Dec. 1, 1981, 95 Stat. 1117, 
1120; Pub. L. 98-369, div. B, title VII, §2726, July 
18, 1984, 98 Stat. 1194; Pub. L. 98-525, title XII, 
§1214, Oct. 19, 1984, 98 Stat. 2592; Pub. L. 98-577, 
title V, §505, Oct. 30, 1984, 98 Stat. 3087; Pub. L. 
103-355, title I, § 1503(a)(1), Oct. 13, 1994, 108 Stat. 
3296; Pub. L. 107-107, div. A, title X, § 1048(b)(2), 
Dec. 28, 2001, 115 Stat. 1225.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2311 


41:156(a) (less 1st sen- 


Feb. 19, 1948, oh. 65, §7(a) 




tence). 


(less 1st sentence), (b), 




41:156(b). 


62 Stat. 24. 



The words "in his discretion and" and "including' the 
making of such determinations and decisions" are 
omitted as surplusage. The words "except the power to 
make determinations and decisions" are substituted 
for the words "Except as provided in subsection (b) of 
this section" and "The power of the agency head to 
make the determinations or decisions specified in para- 
graphs (12)-(16) of section 151(c) of this title and in sec- 
tion 154(a) of this title shall not be delegable". 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 2308 of this title prior to repeal by 
Pub. L. 103-355, § 1503(b)(1). 

Amendments 

2001— Subsec. (c)(1), (2)(B). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1994 — Pub. L. 103-355 substituted "Assignment and 
delegation of procurement functions and responsibil- 
ities" for "Delegation" as section catchline and amend- 
ed text generally. Prior to amendment, text read as fol- 
lows: "Except as provided in section 2304(d)(2) of this 
title, the head of an agency may delegate, subject to 
his direction, to any other officer or official of that 
agency, any power under this chapter." 

1984— Pub. L. 98-577 struck out "(a)" before "Except 
as provided in" and struck out subsec. (b) which related 
to delegation of authority by heads of procuring activi- 
ties of agencies of certain functions. 

Pub. L. 98-525 designated existing provisions as sub- 
sec. (a) and added subsec. (b). 

Pub. L. 98-369 inserted provision relating to the ex- 
ception provided in section 2304(d)(2) of this title and 
struck out provision that the power to make deter- 
minations and decisions under els. (11)-(16) of section 
2304(a) of this title could not be delegated, but that the 
power to make a determination or decision under sec- 
tion 2304(a)(ll) of this title could be delegated to any 
other officer of official of that agency who was respon- 
sible for procurement, and only for contracts requiring 
the expenditure of not more than $5,000,000. 

1981 — Pub. L. 97-86 struck out in first sentence cl. (1) 
designation and cl. (2) relating to authorizing of con- 
tracts in excess of three years under section 2306(g) of 
this title, and in second sentence substituted 
"$5,000,000" for "$100,000". 

1968 — Pub. L. 90-378 designated provisions after "the 
power to make determinations and decisions" as cl. (1) 
and added cl. (2). 

1962— Pub. L. 87-653 substituted "delegated to any 
other officer" for "delegated only to a chief officer" 
and "$100,000" for "$25,000". 

1958— Pub. L. 85-800 struck out ", or section 2307(a)" 
after "of section 2304(a)" in first sentence. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Effective Date of 1962 Amendment 

For effective date of amendment by Pub. L. 87-653, 
see section 1(h) of Pub. L. 87-653, set out as a note 
under section 2304 of this title. 
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§2312. Remission of liquidated damages 

Upon the recommendation of the head of an 
agency, the Secretary of the Treasury may 
remit all or part, as he considers just and equi- 
table, of any liquidated damages assessed for 
delay in performing a contract, made by that 
agency, that provides for such damages. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
104-316, title II, § 202(c), Oct. 19, 1996, 110 Stat. 
3842.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2312 


41:155. 


Feb. 19, 1948, ch. 65, §6. 62 
Stat. 24. 





The words "a contract, made by that agency, that 
provides for" are substituted for the words "any con- 
tract made on behalf of the Government by the agency 
head or by officers authorized by him so to do includes 
a provision". 

Amendments 

1996— Pub. L. 104-316 substituted "Secretary of the 
Treasury" for "Comptroller General". 

§2313. Examination of records of contractor 

(a) Agency Authority. — (1) The head of an 
agency, acting through an authorized represent- 
ative, is authorized to inspect the plant and 
audit the records of— 

(A) a contractor performing a cost-reim- 
bursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable contract, 
or any combination of such contracts, made by 
that agency under this chapter; and 

(B) a subcontractor performing any cost-re- 
imbursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable sub- 
contract or any combination of such sub- 
contracts under a contract referred to in sub- 
paragraph (A). 

(2) The head of an agency, acting through an 
authorized representative, is authorized, for the 
purpose of evaluating the accuracy, complete- 
ness, and currency of certified cost or pricing 
data required to be submitted pursuant to sec- 
tion 2306a of this title with respect to a contract 
or subcontract, to examine all records of the 
contractor or subcontractor related to — 

(A) the proposal for the contract or sub- 
contract; 

(B) the discussions conducted on the pro- 
posal; 

(C) pricing of the contract or subcontract; or 

(D) performance of the contract or sub- 
contract. 

(b) DCAA Subpoena Authority.— (1) The Di- 
rector of the Defense Contract Audit Agency (or 
any successor agency) may require by subpoena 
the production of any records of a contractor 
that the Secretary of Defense is authorized to 
audit or examine under subsection (a). 

(2) Any such subpoena, in the case of contu- 
macy or refusal to obey, shall be enforceable by 
order of an appropriate United States district 
court. 

(3) The authority provided by paragraph (1) 
may not be redelegated. 



(c) Comptroller General Authority. — (1) Ex- 
cept as provided in paragraph (2), each contract 
awarded after using procedures other than 
sealed bid procedures shall provide that the 
Comptroller General and his representatives are 
authorized to examine any records of the con- 
tractor, or any of its subcontractors, that di- 
rectly pertain to, and involve transactions relat- 
ing to, the contract or subcontract and to inter- 
view any current employee regarding such 
transactions. 

(2) Paragraph (1) does not apply to a contract 
or subcontract with a foreign contractor or for- 
eign subcontractor if the head of the agency 
concerned determines, with the concurrence of 
the Comptroller General or his designee, that 
the application of that paragraph to the con- 
tract or subcontract would not be in the public 
interest. However, the concurrence of the Comp- 
troller General or his designee is not required — 

(A) where the contractor or subcontractor is 
a foreign government or agency thereof or is 
precluded by the laws of the country involved 
from making its records available for exam- 
ination; and 

(B) where the head of the agency determines, 
after taking into account the price and avail- 
ability of the property and services from 
United States sources, that the public interest 
would be best served by not applying para- 
graph (1). 

(3) Paragraph (1) may not be construed to re- 
quire a contractor or subcontractor to create or 
maintain any record that the contractor or sub- 
contractor does not maintain in the ordinary 
course of business or pursuant to another provi- 
sion of law. 

(d) Limitation on Audits Relating to Indi- 
rect Costs. — The head of an agency may not 
perform an audit of indirect costs under a con- 
tract, subcontract, or modification before or 
after entering into the contract, subcontract, or 
modification in any case in which the contract- 
ing officer determines that the objectives of the 
audit can reasonably be met by accepting the re- 
sults of an audit that was conducted by any 
other department or agency of the Federal Gov- 
ernment within one year preceding the date of 
the contracting officer's determination. 

(e) Limitation.— The authority of the head of 
an agency under subsection (a), and the author- 
ity of the Comptroller General under subsection 
(c), with respect to a contract or subcontract 
shall expire three years after final payment 
under such contract or subcontract. 

(f) Inapplicability to Certain Contracts. — 
This section does not apply to the following con- 
tracts: 

(1) Contracts for utility services at rates not 
exceeding those established to apply uni- 
formly to the public, plus any applicable rea- 
sonable connection charge. 

(2) A contract or subcontract that is for an 
amount not greater than the simplified acqui- 
sition threshold. 

(g) Forms of Original Record Storage. — 
Nothing in this section shall be construed to 
preclude a contractor from duplicating or stor- 
ing original records in electronic form. 

(h) Use of Images of Original Records.— The 
head of an agency shall not require a contractor 
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or subcontractor to provide original records in 
an audit carried out pursuant to this section if 
the contractor or subcontractor provides photo- 
graphic or electronic images of the original 
records and meets the following requirements: 

(1) The contractor or subcontractor has es- 
tablished procedures to ensure that the imag- 
ing process preserves the integrity, reliability, 
and security of the original records. 

(2) The contractor or subcontractor main- 
tains an effective indexing system to permit 
timely and convenient access to the imaged 
records. 

(3) The contractor or subcontractor retains 
the original records for a minimum of one 
year after imaging to permit periodic valida- 
tion of the imaging systems. 

(i) Records Defined. — In this section, the 
term "records" includes books, documents, ac- 
counting procedures and practices, and other 
data, regardless of type and regardless of wheth- 
er such items are in written form, in the form of 
computer data, or in any other form. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
89-607, §1(2), Sept. 27, 1966, 80 Stat. 850; Pub. L. 
98-369, div. B, title VII, § 2727(c), July 18, 1984, 98 
Stat. 1195; Pub. L. 99-145, title IX, §935, Nov. 8, 
1985, 99 Stat. 700; Pub. L. 100-26, § 7(g)(1), Apr. 21, 
1987, 101 Stat. 282; Pub. L. 101-510, div. A, title 
XIII, §1301(9), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 
103-355, title II, § 2201(a)(1), title IV, § 4102(c), Oct. 

13, 1994, 108 Stat. 3316, 3340; Pub. L. 104-106, div. 
A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 
502; Pub. L. 104-201, div. A, title VIII, § 808(a), 
Sept. 23, 1996, 110 Stat. 2607; Pub. L. 106-65, div. 
A, title X, § 1032(a)(2), Oct. 5, 1999, 113 Stat. 751; 
Pub. L. 110-417, [div. A], title VIII, § 871(b), Oct. 

14, 2008, 122 Stat. 4555.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2313(a) 
2313(b) 


41:153(b) (words after 
semicolon of last sen- 
tence). 

41:153(c). 


Feb. 19, 1948, ch. 65, §4(b) 
(words after semicolon 
of last sentence), 62 
Stat 23 

Feb. 19, 1948, ch. 65, §4(c); 
added Oct. 31, 1951, ch. 
652 (as applicable to 
§4(c); of the Act of Feb. 
19, 1948, ch. 65), 65 Stat. 
700. 



In subsection (a), the words "An agency named in 
section 2303 of this title" are substituted for the words 
"a procuring- agency". The words "made by that agency 
under this chapter" are inserted for clarity. 

In subsection (b), the word "under" is substituted for 
the words "pursuant to authority contained in". The 
word "provide" is substituted for the words "include a 
clause to the effect". The words "are entitled" are sub- 
stituted for the words "shall * * * have * * * the 
right". The words "of the United States", "duly au- 
thorized", "have access to and", and "engaged in the 
performance of" are omitted as surplusage. 

Amendments 

2008— Subsec. (c)(1). Pub. L. 110-417 inserted "and to 
interview any current employee regarding such trans- 
actions" before period at end. 

1999— Subsec. (b)(4). Pub. L. 106-65 struck out par. (4) 
which read as follows: "The Director (or any successor 
official) shall submit an annual report to the Secretary 
of Defense on the exercise of such authority during the 
preceding year and the reasons why such authority was 



exercised in any instance. The Secretary shall forward 
a copy of each such report to the Committee on Armed 
Services of the Senate and the Committee on National 
Security of the House of Representatives." 

1996— Subsec. (b)(4). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

Subsec. (d). Pub. L. 104-201 amended subsec. (d) gener- 
ally. Prior to amendment, subsec. (d) read as follows: 
"Limitation on Preaward Audits Relating to Indi- 
rect Costs. — The head of an agency may not perform 
a preaward audit to evaluate proposed indirect costs 
under any contract, subcontract, or modification to be 
entered into in accordance with this chapter in any 
case in which the contracting officer determines that 
the objectives of the audit can reasonably be met by ac- 
cepting the results of an audit conducted by any other 
department or agency of the Federal Government with- 
in one year preceding the date of the contracting offi- 
cer's determination." 

1994— Pub. L. 103-355, § 2201(a)(1), amended section 
generally, striking out "of books" before "and records" 
in section catchline, and substituting subsecs. (a) to (i) 
for former subsecs. (a) to (d). 

Subsec. (f)(2). Pub. L. 103-355, § 4102(c), added par. (2). 

1990— Subsec. (c). Pub. L. 101-510 struck out after cl. 
(2) "If subsection (b) is not applied to a contract or sub- 
contract based on a determination under clause (2), a 
written report shall be furnished to the Congress." 

1987— Subsec. (d)(1). Pub. L. 100-26 substituted "sec- 
tion 2306a" for "section 2306(f)". 

1985— Subsec. (d). Pub. L. 99-145 added subsec. (d). 

1984 — Subsec. (b). Pub. L. 98-369 substituted "awarded 
after using procedures other than sealed bid proce- 
dures" for "negotiated under this chapter". 

1966— Subsec. (b). Pub. L. 89-607, §1(2)(A), substituted 
"Except as provided in subsection (c), each" for 
"Bach". 

Subsec. (c). Pub. L. 89-607, §1(2)(B), added subsec. (c). 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out 
as a note under section 2302 of this title. 

Additional Access to Contractor and Subcontrac- 
tor Records in the United States Central Com- 
mand Theater of Operations 

Pub. L. 112-81, div. A, title VIII, §842, Dec. 31, 2011, 125 
Stat. 1513, provided that: 

"(a) Department of Defense Contracts, Grants, 
and Cooperative Agreements. — 

"(1) In general. — Not later than 30 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall revise the Department of 
Defense Supplement to the Federal Acquisition Regu- 
lation to require that — 

"(A) the clause described in paragraph (2) shall be 
included in each covered contract, grant, and coop- 
erative agreement of the Department of Defense 
that is awarded on or after the date of the enact- 
ment of this Act; and 

"(B) to the maximum extent practicable, each 
covered contract, grant, and cooperative agreement 
of the Department that is awarded before the date 
of the enactment of this Act shall be modified to in- 
clude the clause described in paragraph (2). 
"(2) Clause. — The clause described in this para- 
graph is a clause authorizing the Secretary, upon a 
written determination pursuant to paragraph (3), to 
examine any records of the contractor, the recipient 
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of a grant or cooperative agreement, or any sub- 
contractor or subgrantee under such contract, grant, 
or cooperative agreement to the extent necessary to 
ensure that funds available under the contract, grant, 
or cooperative agreement — 

"(A) are not subject to extortion or corruption; 
and 

"(B) are not provided directly or indirectly to 
persons or entities that are actively supporting an 
insurgency or otherwise actively opposing United 
States or coalition forces in a contingency oper- 
ation. 

"(3) Written determination. — The authority to ex- 
amine records pursuant to the contract clause de- 
scribed in paragraph (2) may be exercised only upon 
a written determination by the contracting officer or 
comparable official responsible for a grant or cooper- 
ative agreement, upon a finding by the Commander of 
the United States Central Command, that there is 
reason to believe that funds available under the con- 
tract, grant, or cooperative agreement concerned 
may have been subject to extortion or corruption or 
may have been provided directly or indirectly to per- 
sons or entities that are actively supporting an insur- 
gency or otherwise actively opposing United States 
or coalition forces in a contingency operation. 

"(4) Flowdown. — A clause described in paragraph 
(2) shall also be required in any subcontract or 
subgrant under a covered contract, grant, or coopera- 
tive agreement if the subcontract or subgrant has an 
estimated value in excess of $100,000. 
"(b) Reports. — Not later than March 1 of each of 2013, 
2014, and 2015, the Secretary shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the use of the au- 
thority provided by this section in the preceding cal- 
endar year. Each report shall identify, for the calendar 
year covered by such report, each instance in which the 
Department of Defense exercised the authority pro- 
vided under this section to examine records, explain 
the basis for the action taken, and summarize the re- 
sults of any examination of records so undertaken, [.] 
Any report under this subsection may be submitted in 
classified form. 
"(c) Definitions. — In this section: 

"(1) The term 'contingency operation' has the 
meaning given that term in section 101(a)(13) of title 
10, United States Code. 

"(2) The term 'covered contract, grant, or coopera- 
tive agreement' means a contract, grant, or coopera- 
tive agreement with an estimated value in excess of 
$100,000 that will be performed in the United States 
Central Command theater of operations in support of 
a contingency operation. 
"(d) Sunset.— 

"(1) IN general. — The clause described by sub- 
section (a)(2) shall not be required in any contract, 
grant, or cooperative agreement that is awarded after 
the date that is three years after the date of the en- 
actment of this Act [Dec. 31, 2011]. 

"(2) Continuing effect of clauses included be- 
fore sunset. — Any clause described by subsection 
(a)(2) that is included in a contract, grant, or cooper- 
ative agreement pursuant to this section before the 
date specified in paragraph (1) shall remain in effect 
in accordance with its terms." 

Exemption of Functions 

Functions with respect to purchases authorized to be 
made outside limits of United States or District of Co- 
lumbia under Foreign Assistance Act of 1961, as amend- 
ed, as exempt, see Ex. Ord. No. 11223, May 12, 1965, 30 
F.R. 6635, set out as a note under section 2393 of Title 
22, Foreign Relations and Intercourse. 

Foreign Contractors 

Secretaries of Defense, Army, Navy, or Air Force, or 
their designees, to determine, prior to exercising au- 



thority provided in amendment of this section by Pub. 
L. 89-607 to exempt certain contracts with foreign con- 
tractors from requirement of an examination-of- 
records clause, that all reasonable efforts have been 
made to include such examination-of-records clause, as 
required by par. (11) of Part I of Ex. Ord. No. 10789, and 
that alternate sources of supply are not reasonably 
available, see par. (11) of Part I of Ex. Ord. No. 10789, 
Nov. 14, 1958, 23 F.R. 8897, as amended, set out as a note 
under section 1431 of Title 50, War and National De- 
fense. 

§ 2313a. Defense Contract Audit Agency: annual 
report 

(a) Required Report. — The Director of the De- 
fense Contract Audit Agency shall prepare an 
annual report of the activities of the Agency 
during the previous fiscal year. The report shall 
include, at a minimum — 

(1) a description of significant problems, 
abuses, and deficiencies encountered during 
the conduct of contractor audits; 

(2) statistical tables showing — 

(A) the total number of audit reports com- 
pleted and pending; 

(B) the priority given to each type of 
audit; 

(C) the length of time taken for each type 
of audit; 

(D) the total dollar value of questioned 
costs (including a separate category for the 
dollar value of unsupported costs); and 

(E) an assessment of the number and types 
of audits pending for a period longer than al- 
lowed pursuant to guidance of the Defense 
Contract Audit Agency; 

(3) a summary of any recommendations of 
actions or resources needed to improve the 
audit process; and 

(4) any other matters the Director considers 
appropriate. 

(b) Submission of Annual Report. — Not later 
than March 30 of each year, the Director shall 
submit to the congressional defense committees 
the report required by subsection (a). 

(c) Public Availability. — Not later than 60 
days after the submission of an annual report to 
the congressional defense committees under sub- 
section (b), the Director shall make the report 
available on the publicly available website of 
the Agency or such other publicly available web- 
site as the Director considers appropriate. 

(Added Pub. L. 112-81, div. A, title VIII, § 805(a), 
Dec. 31, 2011, 125 Stat. 1486.) 

§2314. Laws inapplicable to agencies named in 
section 2303 of this title 

Sections 6101(b)-(d) and 6304 of title 41 do not 
apply to the procurement or sale of property or 
services by the agencies named in section 2303 of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 133; Pub. L. 
96-513, title V, §511(78), Dec. 12, 1980, 94 Stat. 
2927; Pub. L. 103-160, div. A, title VIII, § 822(b)(2), 
Nov. 30, 1993, 107 Stat. 1706; Pub. L. 111-350, 
§5(b)(16), Jan. 4, 2011, 124 Stat. 3843.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2314 


41:160. 


Feb. 19, 1948, ch. 65, 
§ 11(b), 62 Stat. 25. 





Amendments 

2011— Pub. L. 111-350 substituted "Sections 6101(b)-(d) 
and 6304 of title 41" for "Sections 3709 and 3735 of the 
Revised Statutes (41 U.S.C. 5 and 13)". 

1993— Pub. L. 103-160 inserted "or sale" after "pro- 
curement". 

1980— Pub. L. 96-513 substituted "Sections 3709 and 
3735 of the Revised Statutes (41 U.S.C. 5 and 13)" for 
"Sections 5, 6, 6a, and 13 of title 41". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§2315. Law inapplicable to the procurement of 
automatic data processing equipment and 
services for certain defense purposes 

For purposes of subtitle III of title 40, the 
term "national security system", with respect 
to a telecommunications and information sys- 
tem operated by the Department of Defense, has 
the meaning given that term by section 
3542(b)(2) of title 44. 

(Added Pub. L. 97-86, title IX, § 908(a)(1), Dec. 1, 
1981, 95 Stat. 1117; amended Pub. L. 97-295, §1(25), 
Oct. 12, 1982, 96 Stat. 1291; Pub. L. 104-106, div. E, 
title LVI, § 5601(c), Feb. 10, 1996, 110 Stat. 699; 
Pub. L. 104-201, div. A, title X, § 1074(b)(4)(B), 
Sept. 23, 1996, 110 Stat. 2660; Pub. L. 105-85, div. 
A, title X, §1073(a)(49), Nov. 18, 1997, 111 Stat. 
1903; Pub. L. 107-217, § 3(b)(5), Aug. 21, 2002, 116 
Stat. 1295; Pub. L. 109-364, div. A, title IX, 
§ 906(c), Oct. 17, 2006, 120 Stat. 2354.) 

Amendments 

2006 — Pub. L. 109-364 amended text generally. Prior to 
amendment, section consisted of subsecs. (a) and (b) de- 
fining "national security systems" as meaning tele- 
communications and information systems operated by 
the Department of Defense, the functions, operation or 
use of which involves intelligence or cryptologic activi- 
ties, command and control of military forces, or equip- 
ment that is an integral part of a weapons system or is 
critical to military or intelligence missions but is not 
equipment or services to be used for routine adminis- 
trative and business applications. 

2002— Subsec. (a). Pub. L. 107-217 substituted "subtitle 
III of title 40" for "division B of the Clinger-Cohen Act 
of 1996 (40 U.S.C. 1401 et seq.)" in introductory provi- 
sions. 

1997 — Subsec. (a). Pub. L. 105-85 substituted "division 
E of the Clinger-Cohen Act of 1996 (40 U.S.C. 1401 et 
seq.)" for "the Information Technology Management 
Reform Act of 1996". 

1996— Subsec. (a). Pub. L. 104-106, as amended by Pub. 
L. 104-201, substituted "For the purposes of the Infor- 
mation Technology Management Reform Act of 1996, 
the term 'national security systems' means those tele- 
communications and information systems operated by 
the Department of Defense, the functions, operation or 
use of which" for "Section 111 of the Federal Property 
and Administrative Services Act of 1949 (40 U.S.C. 759) 
is not applicable to the procurement by the Depart- 
ment of Defense of automatic data processing equip- 
ment or services if the function, operation, or use of 
the equipment or services". 

1982— Subsec. (a). Pub. L. 97-295 substituted "(40 
U.S.C. 759)" for "(40 U.S.C. 795)". 



Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective 180 days after 
Feb. 10, 1996, see section 5701 of Pub. L. 104-106, Feb. 10, 
1996, 110 Stat. 702. 

Effective Date 

Section 908(b) of Pub. L. 97-86 provided that: "Section 
2315 of title 10, United States Code, as added by sub- 
section (a), does not apply to a contract made before 
the date of the enactment of this Act [Dec. 1, 1981]." 

Limitation Regarding Telecommunications 
Requirements 

Pub. L. 103-337, div. A, title X, §1075, Oct. 5, 1994, 108 
Stat. 2861, provided that: 

"(a) Limitation. — No funds available to the Depart- 
ment of Defense or any other Executive agency may be 
expended to provide for meeting Department of Defense 
telecommunications requirements through the tele- 
communications procurement known as 'FTS-2000' or 
through any other Government-wide telecommunica- 
tions procurement until — 

"(1) the Secretary of Defense submits to the Con- 
gress a report containing — 

"(A) a certification by the Secretary that the 
FTS-2000 procurement or the other telecommunica- 
tions procurement will provide assured, secure tele- 
communications support (including associated tele- 
communications services) for Department of De- 
fense activities; and 

"(B) a description of how the procurement will be 
implemented and managed to meet defense infor- 
mation infrastructure requirements, including re- 
quirements to support deployed forces and intel- 
ligence activities; and 

"(2) 30 days elapse after the date on which such re- 
port is received by the committees. 
"(b) Definitions. — In this section: 

"(1) The term 'defense telecommunications require- 
ments' means requirements for telecommunications 
equipment and services that, if procured by the De- 
partment of Defense, would be exempt from the re- 
quirements of section 111 of the Federal Property and 
Administrative Services Act of 1949 ([former] 40 
U.S.C. 759) pursuant to section 2315 of title 10, United 
States Code. 

"(2) The term 'Executive agency' has the meaning 
given such term in section 105 of title 5, United 
States Code. 

"(3) The term 'procurement' has the meaning given 
such term in section 4 of the Office of Federal Pro- 
curement Policy Act ([former] 41 U.S.C. 403) [see 41 
U.S.C. 111]. 

"(c) Effect on Other Law. — Nothing in this section 
may be construed as modifying or superseding, or as in- 
tended to impair or restrict authorities or responsibil- 
ities under — 

"(1) section 111 of the Federal Property and Admin- 
istrative Services Act of 1949 ([former] 40 U.S.C. 759); 
or 

"(2) section 620 of Public Law 103-123 [107 Stat. 
1264]." 

§ 2316. Disclosure of identity of contractor 

The Secretary of Defense may disclose the 
identity or location of a person awarded a con- 
tract by the Department of Defense to any indi- 
vidual, including a Member of Congress, only 
after the Secretary makes a public announce- 
ment identifying the contractor. When the iden- 
tity of a contractor is to be made public, the 
Secretary shall announce publicly that the con- 
tract has been awarded and the identity of the 
contractor. 

(Added Pub. L. 97-295, §1(26)(A), Oct. 12, 1982, 96 
Stat. 1291.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2316 


10:2304 (note). 


Oct. 7. 1970. Pub. L. 






91-441. §507, 84 Stat. 






913. 



The words "company, or corporation" are omitted as 
included in "person" because of section 1:1. The words 
"On and after the date of enactment of this Act" are 
omitted as executed. The word "contractor" is sub- 
stituted for "person, company, or corporation to whom 
such contract has been awarded" and "person, com- 
pany, or corporation to whom any defense contract has 
been awarded" to eliminate unnecessary words. The 
words "and the identity of the contractor" are sub- 
stituted for "and to whom it was awarded" for clarity. 

[§2317. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 821(a)(2), Nov. 30, 1993, 107 Stat. 1704] 

Section, added Pub. L. 98-525, title XII, §1215, Oct. 19, 
1984, 98 Stat. 2592, related to encouragement of com- 
petition and cost savings. 

§2318. Advocates for competition 

(a) (1) In addition to the advocates for competi- 
tion established or designated pursuant to sec- 
tion 1705(a) of title 41, the Secretary of Defense 
shall designate an officer or employee of the De- 
fense Logistics Agency to serve as the advocate 
for competition of the agency. 

(2) The advocate for competition of the De- 
fense Logistics Agency shall carry out the re- 
sponsibilities and functions provided for in sec- 
tion 1705(b) and (c) of title 41. 

(b) Each advocate for competition of an agen- 
cy named in section 2303(a) of this title shall be 
a general or flag officer if a member of the 
armed forces or a grade GS-16 or above under 
the General Schedule (or in a comparable or 
higher position under another schedule), if a ci- 
vilian employee and shall be designated to serve 
for a minimum of two years. 

(Added Pub. L. 98-525, title XII, § 1216(a), Oct. 19, 
1984, 98 Stat. 2593; amended Pub. L. 100-26, 
§ 7(d)(4), Apr. 21, 1987, 101 Stat. 281; Pub. L. 
102-25, title VII, § 701(f)(1), Apr. 6, 1991, 105 Stat. 
115; Pub. L. 103-355, title I, §1031, Oct. 13, 1994, 
108 Stat. 3260; Pub. L. 111-350, §5(b)(17), Jan. 4, 
2011, 124 Stat. 3843.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-350, §5(b)(17)(A), sub- 
stituted "section 1705(a) of title 41" for "section 20(a) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
418(a))". 

Subsec. (a)(2). Pub. L. 111-350, §5(b)(17)(B), substituted 
"section 1705(b) and (c) of title 41" for "sections 20(b) 
and 20(c) of the Office of Federal Procurement Policy 
Act (41 U.S.C. 418(b), (c))". 

1994— Subsec. (c). Pub. L. 103-355 struck out subsec. 
(c) which read as follows: "Each advocate for competi- 
tion of an agency of the Department of Defense shall 
transmit to the Secretary of Defense a report describ- 
ing his activities during the preceding year. The report 
of each advocate for competition shall be included in 
the annual report of the Secretary of Defense required 
by section 23 of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 419), in the form in which it was sub- 
mitted to the Secretary." 

1991— Subsec. (c). Pub. L. 102-25 substituted "section 
23" for "section 21". 

1987— Subsec. (a)(1). Pub. L. 100-26, § 7(d)(4)(A), in- 
serted "(41 U.S.C. 418(a))" after "Policy Act". 



Subsec. (a)(2). Pub. L. 100-26, §7(d)(4)(B), inserted "(41 
U.S.C. 418(b), (c))" after "Policy Act". 

Subsec. (c). Pub. L. 100-26, § 7(d)(4)(C), inserted "(41 
U.S.C. 419)" after "Policy Act". 

Effective Date 

Section 1216(c)(1) of Pub. L. 98-525 provided that: 
"Section 2318 of title 10, United States Code (as added 
by subsection (a)), shall take effect on April 1, 1985." 

References in Other Laws to G-S-16, 17, or 18 Pay 
Rates 

References in laws to the rates of pay for GS-16, 17, 
or 18, or to maximum rates of pay under the General 
Schedule, to be considered references to rates payable 
under specified sections of Title 5, Government Organi- 
zation and Employees, see section 529 [title I, § 101(c)(1)] 
of Pub. L. 101-509, set out in a note under section 5376 
of Title 5. 

§ 2319. Encouragement of new competitors 

(a) In this section, the term "qualification re- 
quirement" means a requirement for testing or 
other quality assurance demonstration that 
must be completed by an offeror before award of 
a contract. 

(b) Except as provided in subsection (c), the 
head of the agency shall, before establishing a 
qualification requirement — 

(1) prepare a written justification stating 
the necessity for establishing the qualification 
requirement and specify why the qualification 
requirement must be demonstrated before con- 
tract award; 

(2) specify in writing and make available to 
a potential offeror upon request all require- 
ments which a prospective offeror, or its prod- 
uct, must satisfy in order to become qualified, 
such requirements to be limited to those least 
restrictive to meet the purposes necessitating 
the establishment of the qualification require- 
ment; 

(3) specify an estimate of the costs of testing 
and evaluation likely to be incurred by a po- 
tential offeror in order to become qualified; 

(4) ensure that a potential offeror is pro- 
vided, upon request and on a reimbursable 
basis, a prompt opportunity to demonstrate 
its ability to meet the standards specified for 
qualification using qualified personnel and fa- 
cilities of the agency concerned or of another 
agency obtained through interagency agree- 
ment, or under contract, or other methods ap- 
proved by the agency (including use of ap- 
proved testing and evaluation services not 
provided under contract to the agency); 

(5) if testing and evaluation services are pro- 
vided under contract to the agency for the 
purposes of clause (4), provide to the extent 
possible that such services be provided by a 
contractor who is not expected to benefit from 
an absence of additional qualified sources and 
who shall be required in such contract to ad- 
here to any restriction on technical data as- 
serted by the potential offeror seeking quali- 
fication; and 

(6) ensure that a potential offeror seeking 
qualification is promptly informed as to 
whether qualification is attained and, in the 
event qualification is not attained, is prompt- 
ly furnished specific information why quali- 
fication was not attained. 



Page 1267 



TITLE 10— ARMED FORCES 



§2319 



(c) (1) Subsection (b) of this section does not 
apply with respect to a qualification require- 
ment established by statute or administrative 
action before October 19, 1984, unless such re- 
quirement is a qualified products list. 

(2) (A) Except as provided in subparagraph (B), 
if it is unreasonable to specify the standards for 
qualification which a prospective offeror or its 
product must satisfy, a determination to that 
effect shall be submitted to the advocate for 
competition of the procuring activity respon- 
sible for the purchase of the item subject to the 
qualification requirement. After considering any 
comments of the advocate for competition re- 
viewing such determination, the head of the pur- 
chasing office may waive the requirements of 
clauses (2) through (6) of subsection (b) for up to 
two years with respect to the item subject to 
the qualification requirement. 

(B) The waiver authority provided in this 
paragraph does not apply with respect to a 
qualified products list. 

(3) A potential offeror may not be denied the 
opportunity to submit and have considered an 
offer for a contract solely because the potential 
offeror (A) is not on a qualified bidders list, 
qualified manufacturers list, or qualified prod- 
ucts list, or (B) has not been identified as meet- 
ing a qualification requirement established after 
October 19, 1984, if the potential offeror can dem- 
onstrate to the satisfaction of the contracting 
officer (or, in the case of a contract for the pro- 
curement of an aviation critical safety item or 
ship critical safety item, the head of the design 
control activity for such item) that the poten- 
tial offeror or its product meets the standards 
established for qualification or can meet such 
standards before the date specified for award of 
the contract. 

(4) Nothing contained in this subsection re- 
quires the referral of an offer to the Small Busi- 
ness Administration pursuant to section 8(b)(7) 
of the Small Business Act (15 U.S.C. 637(b)(7)) if 
the basis for the referral is a challenge by the 
offeror to either the validity of the qualification 
requirement or the offeror's compliance with 
such requirement. 

(5) The head of an agency need not delay a pro- 
posed procurement in order to comply with sub- 
section (b) or in order to provide a potential of- 
feror with an opportunity to demonstrate its 
ability to meet the standards specified for quali- 
fication. 

(6) The requirements of subsection (b) also 
apply before enforcement of any qualified prod- 
ucts list, qualified manufacturers list, or quali- 
fied bidders list. 

(d) (1) If the number of qualified sources or 
qualified products available to compete actively 
for an anticipated future requirement is fewer 
than two actual manufacturers or the products 
of two actual manufacturers, respectively, the 
head of the agency concerned shall — 

(A) periodically publish notice in the Com- 
merce Business Daily soliciting additional 
sources or products to seek qualification, un- 
less the contracting officer determines that 
such publication would compromise national 
security; and 

(B) bear the cost of conducting the specified 
testing and evaluation (excluding the costs as- 



sociated with producing the item or establish- 
ing the production, quality control, or other 
system to be tested and evaluated) for a small 
business concern or a product manufactured 
by a small business concern which has met the 
standards specified for qualification and which 
could reasonably be expected to compete for a 
contract for that requirement, but such costs 
may be borne only if the head of the agency 
determines that such additional qualified 
sources or products are likely to result in cost 
savings from increased competition for future 
requirements sufficient to amortize the costs 
incurred by the agency within a reasonable pe- 
riod of time considering the duration and dol- 
lar value of anticipated future requirements. 

(2) The head of an agency shall require a pro- 
spective contractor requesting the United 
States to bear testing and evaluation costs 
under paragraph (1)(B) to certify as to its status 
small business concern under section 3 of 
the Small Business Act (15 U.S.C. 632). 

(e) Within seven years after the establishment 
of a qualification requirement under subsection 
(b) or within seven years following an agency's 
enforcement of a qualified products list, quali- 
fied manufacturers list, or qualified bidders list, 
any such qualification requirement shall be ex- 
amined and revalidated in accordance with the 
requirements of subsection (b). The preceding 
sentence does not apply in the case of a quali- 
fication requirement for which a waiver is in ef- 
fect under subsection (c)(2). 

(f) Except in an emergency as determined by 
the head of the agency, whenever the head of the 
agency determines not to enforce a qualification 
requirement for a solicitation, the agency may 
not thereafter enforce that qualification re- 
quirement unless the agency complies with the 
requirements of subsection (b). 

(g) Definitions.— In this section: 

(1) The term "aviation critical safety item" 
means a part, an assembly, installation equip- 
ment, launch equipment, recovery equipment, 
or support equipment for an aircraft or avia- 
tion weapon system if the part, assembly, or 
equipment contains a characteristic any fail- 
ure, malfunction, or absence of which could 
cause a catastrophic or critical failure result- 
ing in the loss of or serious damage to the air- 
craft or weapon system, an unacceptable risk 
of personal injury or loss of life, or an 
uncommanded engine shutdown that jeopard- 
izes safety. 

(2) The term "ship critical safety item" 
means any ship part, assembly, or support 
equipment containing a characteristic the 
failure, malfunction, or absence of which could 
cause a catastrophic or critical failure result- 
ing in loss of or serious damage to the ship or 
unacceptable risk of personal injury or loss of 
life. 

(3) The term "design control activity", with 
respect to an aviation critical safety item or 
ship critical safety item, means the systems 
command of a military department that is 
specifically responsible for ensuring the air- 
worthiness of an aviation system or equip- 
ment, or the seaworthiness of a ship or ship 
equipment, in which such item is to be used. 
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(Added Pub. L. 98-525, title XII, § 1216(a), Oct. 19, 
1984, 98 Stat. 2593; amended Pub. L. 100-26, 
§ 7(d)(5), (i)(4), (k)(3), Apr. 21, 1987, 101 Stat. 281, 
282, 284; Pub. L. 108-136, div. A, title VIII, § 802(d), 
Nov. 24, 2003, 117 Stat. 1541; Pub. L. 109-364, div. 
A, title I, § 130(d), Oct. 17, 2006, 120 Stat. 2110.) 

Amendments 

2006— Subsec. (c)(3). Pub. L. 109-364, § 130(d)(1), in- 
serted "or ship critical safety item" after "aviation 
critical safety item". 

Subsec. (g)(2), (3). Pub. L. 109-364, § 130(d)(2), added 
par. (2), redesignated former par. (2) as (3), inserted "or 
ship critical safety item" after "aviation critical safe- 
ty item" and ", or the seaworthiness of a ship or ship 
equipment," after "or equipment", and substituted 
"such item" for "the item". 

2003— Subsec. (c)(3). Pub. L. 108-136, § 802(d)(1), in- 
serted "(or, in the case of a contract for the procure- 
ment of an aviation critical safety item, the head of 
the design control activity for such item)" after "the 
contracting officer". 

Subsec. (g). Pub. L. 108-136, § 802(d)(2), added subsec. 
(g). 

1987— Subsec. (a). Pub. L. 100-26, §7(k)(3), inserted 
"the term" after "In this section,". 

Subsec. (c)(1), (3). Pub. L. 100-26, §7(i)(4), substituted 
"October 19, 1984," for "the date of the enactment of 
the Defense Procurement Reform Act of 1984". 

Subsec. (c)(4). Pub. L. 100-26, §7(d)(5)(A), inserted "(15 
U.S.C. 637(b)(7))" after "Small Business Act". 

Subsec. (d)(2). Pub. L. 100-26, §7(d)(5)(B), inserted "(15 
U.S.C. 632)" after "Small Business Act". 

Effective Date 

Section 1216(c)(2) of Pub. L. 98-525 provided that: 
"Sections 2319, 2320, and 2321 of title 10, United States 
Code (as added by subsection (a)), shall apply with re- 
spect to solicitations issued after the end of the one- 
year period beginning on the date of the enactment of 
this Act [Oct. 19, 1984]." 

§ 2320. Rights in technical data 

(a)(1) The Secretary of Defense shall prescribe 
regulations to define the legitimate interest of 
the United States and of a contractor or sub- 
contractor in technical data pertaining to an 
item or process. Such regulations shall be in- 
cluded in regulations of the Department of De- 
fense prescribed as part of the Federal Acquisi- 
tion Regulation. Such regulations may not im- 
pair any right of the United States or of any 
contractor or subcontractor with respect to pat- 
ents or copyrights or any other right in tech- 
nical data otherwise established by law. Such 
regulations also may not impair the right of a 
contractor or subcontractor to receive from a 
third party a fee or royalty for the use of tech- 
nical data pertaining to an item or process de- 
veloped exclusively at private expense by the 
contractor or subcontractor, except as otherwise 
specifically provided by law. 

(2) Such regulations shall include the follow- 
ing provisions: 

(A) In the case of an item or process that is 
developed by a contractor or subcontractor ex- 
clusively with Federal funds (other than an 
item or process developed under a contract or 
subcontract to which regulations under sec- 
tion 9(j)(2) of the Small Business Act (15 U.S.C. 
638(j)(2)) apply), the United States shall have 
the unlimited right to — 

(i) use technical data pertaining to the 
item or process; or 



(ii) release or disclose the technical data 
to persons outside the government or permit 
the use of the technical data by such per- 
sons. 

(B) Except as provided in subparagraphs (C) 
and (D), in the case of an item or process that 
is developed by a contractor or subcontractor 
exclusively at private expense, the contractor 
or subcontractor may restrict the right of the 
United States to release or disclose technical 
data pertaining to the item or process to per- 
sons outside the government or permit the use 
of the technical data by such persons. 

(C) Subparagraph (B) does not apply to tech- 
nical data that — 

(i) constitutes a correction or change to 
data furnished by the United States; 

(ii) relates to form, fit, or function; 

(iii) is necessary for operation, mainte- 
nance, installation, or training (other than 
detailed manufacturing or process data); or 

(iv) is otherwise publicly available or has 
been released or disclosed by the contractor 
or subcontractor without restriction on fur- 
ther release or disclosure. 

(D) Notwithstanding subparagraph (B), the 
United States may release or disclose tech- 
nical data to persons outside the Government, 
or permit the use of technical data by such 
persons, if— 

(i) such release, disclosure, or use — 

(I) is necessary for emergency repair and 
overhaul; 

(II) is necessary for the segregation of an 
item or process from, or the reintegration 
of that item or process (or a physically or 
functionally equivalent item or process) 
with, other items or processes; or 

(III) is a release or disclosure of tech- 
nical data (other than detailed manufac- 
turing or process data) to, or use of such 
data by, a foreign government that is in 
the interest of the United States and is re- 
quired for evaluational or informational 
purposes; 

(ii) such release, disclosure, or use is made 
subject to a prohibition that the person to 
whom the data is released or disclosed may 
not further release, disclose, or use such 
data; and 

(iii) the contractor or subcontractor as- 
serting the restriction is notified of such re- 
lease, disclosure, or use. 

(E) In the case of an item or process that is 
developed in part with Federal funds and in 
part at private expense, the respective rights 
of the United States and of the contractor or 
subcontractor in technical data pertaining to 
such item or process shall be established as 
early in the acquisition process as practicable 
(preferably during contract negotiations). The 
United States shall have government purpose 
rights in such technical data, except in any 
case in which the Secretary of Defense deter- 
mines, on the basis of criteria established in 
such regulations, that negotiation of different 
rights in such technical data would be in the 
best interest of the United States. The estab- 
lishment of any such negotiated rights shall 
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be based upon consideration of all of the fol- 
lowing factors: 

(i) The statement of congressional policy 
and objectives in section 200 of title 35, the 
statement of purposes in section 2(b) of the 
Small Business Innovation Development Act 
of 1982 (15 U.S.C. 638 note), and the declara- 
tion of policy in section 2 of the Small Busi- 
ness Act (15 U.S.C. 631). 

(ii) The interest of the United States in in- 
creasing competition and lowering costs by 
developing and locating alternative sources 
of supply and manufacture. 

(iii) The interest of the United States in 
encouraging contractors to develop at pri- 
vate expense items for use by the Govern- 
ment. 

(iv) Such other factors as the Secretary of 
Defense may prescribe. 

(F) A contractor or subcontractor (or a pro- 
spective contractor or subcontractor) may not 
be required, condition of being responsive 
to a solicitation or as a condition for the 
award of a contract — 

(i) to sell or otherwise relinquish to the 
United States any rights in technical data 
except — 

(I) rights in technical data described in 
subparagraph (A) for which a use or release 
restriction has been erroneously asserted 
by a contractor or subcontractor; 

(II) rights in technical data described in 
subparagraph (C); or 

(III) under the conditions described in 
subparagraph (D); or 

(ii) to refrain from offering to use, or from 
using, an item or process to which the con- 
tractor is entitled to restrict rights in data 
under subparagraph (B). 

(G) The Secretary of Defense may — 

(i) negotiate and enter into a contract 
with a contractor or subcontractor for the 
acquisition of rights in technical data not 
otherwise provided under subparagraph (C) 
or (D), if necessary to develop alternative 
sources of supply and manufacture; 

(ii) agree to restrict rights in technical 
data otherwise accorded to the United 
States under this section if the United 
States receives a royalty-free license to use, 
release, or disclose the data for purposes of 
the United States (including purposes of 
competitive procurement); or 

(iii) permit a contractor or subcontractor 
to license directly to a third party the use of 
technical data which the contractor is 
otherwise allowed to restrict, if necessary to 
develop alternative sources of supply and 
manufacture. 

(3) The Secretary of Defense shall define the 
terms "developed", "exclusively with Federal 
funds", and "exclusively at private expense" in 
regulations prescribed under paragraph (1). In 
defining such terms, the Secretary shall specify 
the manner in which indirect costs shall be 
treated and shall specify that amounts spent for 
independent research and development and bid 
and proposal costs shall not be considered to be 
Federal funds for the purposes of the definitions 
under this paragraph. 



(b) Regulations prescribed under subsection (a) 
shall require that, whenever practicable, a con- 
tract for supplies or services entered into by an 
agency named in section 2303 of this title con- 
tain appropriate provisions relating to technical 
data, including provisions — 

(1) defining the respective rights of the 
United States and the contractor or sub- 
contractor (at any tier) regarding any tech- 
nical data to be delivered under the contract 
and providing that, in the case of a contract 
for a commercial item, the item shall be pre- 
sumed to be developed at private expense un- 
less shown otherwise in accordance with sec- 
tion 2321(f); 

(2) specifying the technical data, if any, to 
be delivered under the contract and delivery 
schedules for such delivery; 

(3) establishing or referencing procedures for 
determining the acceptability of technical 
data to be delivered under the contract; 

(4) establishing separate contract line items 
for the technical data, if any, to be delivered 
under the contract; 

(5) to the maximum practicable extent, iden- 
tifying, in advance of delivery, technical data 
which is to be delivered with restrictions on 
the right of the United States to use such 
data; 

(6) requiring the contractor to revise any 
technical data delivered under the contract to 
reflect engineering design changes made dur- 
ing the performance of the contract and af- 
fecting the form, fit, and function of the items 
specified in the contract and to deliver such 
revised technical data to an agency within a 
time specified in the contract; 

(7) establishing remedies to be available to 
the United States when technical data re- 
quired to be delivered or made available under 
the contract is found to be incomplete or inad- 
equate or to not satisfy the requirements of 
the contract concerning technical data; 

(8) authorizing the head of the agency to 
withhold payments under the contract (or ex- 
ercise such other remedies as the head of the 
agency considers appropriate) during any pe- 
riod if the contractor does not meet the re- 
quirements of the contract pertaining to the 
delivery of technical data; 

(9) providing that, in addition to technical 
data that is already subject to a contract de- 
livery requirement, the United States may re- 
quire at any time the delivery of technical 
data that has been generated or utilized in the 
performance of a contract, and compensate 
the contractor only for reasonable costs in- 
curred for having converted and delivered the 
data in the required form, upon a determina- 
tion that — 

(A) the technical data is needed for the 
purpose of reprocurement, sustainment, 
modification, or upgrade (including through 
competitive means) of a major system or 
subsystem thereof, a weapon system or sub- 
system thereof, or any noncommercial item 
or process; and 

(B) the technical data — 

(i) pertains to an item or process devel- 
oped in whole or in part with Federal 
funds; or 
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(ii) is necessary for the segregation of an 
item or process from, or the reintegration 
of that item or process (or a physically or 
functionally equivalent item or process) 
with, other items or processes; and 

(10) providing that the United States is not 
foreclosed from requiring the delivery of the 
technical data by a failure to challenge, in ac- 
cordance with the requirements of section 
2321(d) of this title, the contractor's assertion 
of a use or release restriction on the technical 
data. 

(c) Nothing in this section or in section 2305(d) 
of this title prohibits the Secretary of Defense 
from — 

(1) prescribing standards for determining 
whether a contract entered into by the De- 
partment of Defense shall provide for a time 
to be specified in the contract after which the 
United States shall have the right to use (or 
have used) for any purpose of the United 
States all technical data required to be deliv- 
ered to the United States under the contract 
or providing for such a period of time (not to 
exceed 7 years) as a negotiation objective; 

(2) notwithstanding any limitation upon the 
license rights conveyed under subsection (a), 
allowing a covered Government support con- 
tractor access to and use of any technical data 
delivered under a contract for the sole purpose 
of furnishing independent and impartial advice 
or technical assistance directly to the Govern- 
ment in support of the Government's manage- 
ment and oversight of the program or effort to 
which such technical data relates; or 

(3) prescribing reasonable and flexible guide- 
lines, including negotiation objectives, for the 
conduct of negotiations regarding the respec- 
tive rights in technical data of the United 
States and the contractor. 

(d) The Secretary of Defense shall by regula- 
tion establish programs which provide domestic 
business concerns an opportunity to purchase or 
borrow replenishment parts from the United 
States for the purpose of design replication or 
modification, to be used by such concerns in the 
submission of subsequent offers to sell the same 
or like parts to the United States. Nothing in 
this subsection limits the authority of the head 
of an agency to impose restrictions on such a 
program related to national security consider- 
ations, inventory needs of the United States, the 
improbability of future purchases of the same or 
like parts, or any additional restriction other- 
wise required by law. 

(e) The Secretary of Defense shall require pro- 
gram managers for major weapon systems and 
subsystems of major weapon systems to assess 
the long-term technical data needs of such sys- 
tems and subsystems and establish correspond- 
ing acquisition strategies that provide for tech- 
nical data rights needed to sustain such systems 
and subsystems over their life cycle. Such strat- 
egies may include the development of mainte- 
nance capabilities within the Department of De- 
fense or competition for contracts for sustain- 
ment of such systems or subsystems. Assess- 
ments and corresponding acquisition strategies 
developed under this section with respect to a 
weapon system or subsystem shall — 



(1) be developed before issuance of a contract 
solicitation for the weapon system or sub- 
system; 

(2) address the merits of including a priced 
contract option for the future delivery of tech- 
nical data that were not acquired upon initial 
contract award; 

(3) address the potential for changes in the 
sustainment plan over the life cycle of the 
weapon system or subsystem; and 

(4) apply to weapon systems and subsystems 
that are to be supported by performance-based 
logistics arrangements as well as to weapons 
systems and subsystems that are to be sup- 
ported by other sustainment approaches. 

(f) In this section, the term "covered Govern- 
ment support contractor" means a contractor 
under a contract the primary purpose of which 
is to furnish independent and impartial advice 
or technical assistance directly to the Govern- 
ment in support of the Government's manage- 
ment and oversight of a program or effort (rath- 
er than to directly furnish an end item or serv- 
ice to accomplish a program or effort), which 
contractor — 

(1) is not affiliated with the prime contrac- 
tor or a first-tier subcontractor on the pro- 
gram or effort, or with any direct competitor 
of such prime contractor or any such first-tier 
subcontractor in furnishing end items or serv- 
ices of the type developed or produced on the 
program or effort; and 

(2) executes a contract with the Government 
agreeing to and acknowledging — 

(A) that proprietary or nonpublic tech- 
nical data furnished will be accessed and 
used only for the purposes stated in that 
contract; 

(B) that the covered Government support 
contractor will enter into a non-disclosure 
agreement with the contractor to whom the 
rights to the technical data belong; 

(C) that the covered Government support 
contractor will take all reasonable steps to 
protect the proprietary and nonpublic na- 
ture of the technical data furnished to the 
covered Government support contractor dur- 
ing the program or effort for the period of 
time in which the Government is restricted 
from disclosing the technical data outside of 
the Government; 

(D) that a breach of that contract by the 
covered Government support contractor 
with regard to a third party's ownership or 
rights in such technical data may subject 
the covered Government support contrac- 
tor — 

(i) to criminal, civil, administrative, and 
contractual actions in law and equity for 
penalties, damages, and other appropriate 
remedies by the United States; and 

(ii) to civil actions for damages and 
other appropriate remedies by the contrac- 
tor or subcontractor whose technical data 
is affected by the breach; and 

(E) that such technical data provided to 
the covered Government support contractor 
under the authority of this section shall not 
be used by the covered Government support 
contractor to compete against the third 
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party for Government or non-Government 
contracts. 

(Added Pub. L. 98-525, title XII, § 1216(a), Oct. 19, 
1984, 98 Stat. 2595; amended Pub. L. 98-577, title 
III, § 301(b), Oct. 30, 1984, 98 Stat. 3076; Pub. L. 
99-145, title IX, § 961(d)(1), Nov. 8, 1985, 99 Stat. 
703; Pub. L. 99-500, § 101(c) [title X, § 953(a)], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-169, and Pub. L. 

99- 591, § 101(c) [title X, § 953(a)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-169; Pub. L. 99-661, div. A, title 
IX, formerly title IV, § 953(a), Nov. 14, 1986, 100 
Stat. 3949, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-26, 
§ 7(a)(4), Apr. 21, 1987, 101 Stat. 275; Pub. L. 

100- 180, div. A, title VIII, § 808(a), (b), Dec. 4, 1987, 
101 Stat. 1128, 1130; Pub. L. 101-189, div. A, title 
VIII, § 853(b)(2), Nov. 29, 1989, 103 Stat. 1518; Pub. 
L. 103-355, title VIII, § 8106(a), Oct. 13, 1994, 108 
Stat. 3393; Pub. L. 108-136, div. A, title VIII, §844, 
Nov. 24, 2003, 117 Stat. 1553; Pub. L. 109-364, div. 
A, title VIII, § 802(a), Oct. 17, 2006, 120 Stat. 2312; 
Pub. L. 111-84, div. A, title VIII, §821, Oct. 28, 
2009, 123 Stat. 2411; Pub. L. 111-383, div. A, title 
VIII, §§ 801(a), 824(b), Jan. 7, 2011, 124 Stat. 4253, 
4269; Pub. L. 112-81, div. A, title VIII, §§ 802(b), 
815(a), Dec. 31, 2011, 125 Stat. 1485, 1491.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

2011— Subsec. (a)(2)(D)(i)(II), (III). Pub. L. 112-81, 
§ 815(a)(1)(A), added subcl. (II) and redesignated former 
subcl. (II) as (III). 

Subsec. (a)(2)(B). Pub. L. 112-81, § 815(a)(1)(B), sub- 
stituted ". The United States shall have government 
purpose rights in such technical data, except in any 
case in which the Secretary of Defense determines, on 
the basis of criteria established in such regulations, 
that negotiation of different rights in such technical 
data would be in the best interest of the United States. 
The establishment of any such negotiated rights shall" 
for "and shall be based upon negotiations between the 
United States and the contractor, except in any case in 
which the Secretary of Defense determines, on the 
basis of criteria established in the regulations, that ne- 
gotiations would not be practicable. The establishment 
of such rights shall". 

Subsec. (a)(2)(F)(i). Pub. L. 111-383, § 824(b)(1), added 
subcl. (I) and redesignated former subcls. (I) and (II) as 
(II) and (III), respectively. 

Subsec. (a)(3). Pub. L. 112-81, § 815(a)(1)(C), substituted 
"for the purposes of the definitions under this para- 
graph" for "for the purposes of paragraph (2)(B), but 
shall be considered to be Federal funds for the purposes 
of paragraph (2)(A)". 

Pub. L. 111-383, § 824(b)(2), substituted "for the pur- 
poses of paragraph (2)(B), but shall be considered to be 
Federal funds for the purposes of paragraph (2)(A)" for 
"for the purposes of definitions under this paragraph". 

Subsec. (b)(9), (10). Pub. L. 112-81, § 815(a)(2), added 
pars. (9) and (10). 

Subsec. (c)(2). Pub. L. 112-81, § 802(b)(1), substituted 
"subsection (a)," for "subsection (a) — ", struck out 
"(A)" before "allowing", and struck out subpar. (B) 
which read as follows: "allowing a covered litigation 
support contractor access to and use of any technical, 
proprietary, or confidential data delivered under a con- 
tract for the sole purpose of providing litigation sup- 
port to the Government in the form of administrative, 
technical, or professional services during or in antici- 
pation of litigation; or". 

Pub. L. 111-383, § 801(a)(1), substituted "subsection 
(a) — " for "subsection (a),", inserted "(A)" before "al- 
lowing", and added subpar. (B). 

Subsec. (g). Pub. L. 112-81, § 802(b)(2), struck out sub- 
sec. (g) which defined "covered litigation support con- 
tractor" for purpose of this section. 



Pub. L. 111-383, § 801(a)(2), added subsec. (g). 

2009— Subsec. (c)(2), (3). Pub. L. 111-84, § 821(a), added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (f). Pub. L. 111-84, § 821(b), added subsec. (f). 

2006— Subsec. (e). Pub. L. 109-364 added subsec. (e). 

2003— Subsec. (b)(7) to (9). Pub. L. 108-136 redesignated 
pars. (8) and (9) as (7) and (8), respectively, and struck 
out former par. (7) which read as follows: "requiring 
the contractor to furnish written assurance at the time 
the technical data is delivered or is made available 
that the technical data is complete and accurate and 
satisfies the requirements of the contract concerning 
technical data;". 

1994— Subsec. (b)(1). Pub. L. 103-355 inserted before 
semicolon at end "and providing that, in the case of a 
contract for a commercial item, the item shall be pre- 
sumed to be developed at private expense unless shown 
otherwise in accordance with section 2321(f)". 

1989— Subsec. (a)(4). Pub. L. 101-189 struck out par. (4) 
which provided that for purposes of this subsection, the 
term "Federal Acquisition Regulation" means the sin- 
gle system of Government-wide procurement regula- 
tions as defined in section 4(4) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(4)). 

1987— Subsec. (a)(1). Pub. L. 100-180, § 808(a)(1), in- 
serted at end "Such regulations also may not impair 
the right of a contractor or subcontractor to receive 
from a third party a fee or royalty for the use of tech- 
nical data pertaining to an item or process developed 
exclusively at private expense by the contractor or sub- 
contractor, except as otherwise specifically provided by 
law." 

Subsec. (a)(2)(A). Pub. L. 100-26, § 7(a)(4)(A), inserted 
"(other than an item or process developed under a con- 
tract or subcontract to which regulations under section 
9(j)(2) of the Small Business Act (15 U.S.C. 638(j)(2)) 
apply)" after "Federal funds". 

Subsec. (a)(2)(E). Pub. L. 100-180, § 808(a)(2), in intro- 
ductory provisions, substituted "established" for 
"agreed upon", struck out comma after "negotia- 
tions)" and inserted in lieu "and shall be based upon 
negotiations between the United States and the con- 
tractor, except in any case in which the Secretary of 
Defense determines, on the basis of criteria established 
in the regulations, that negotiations would not be prac- 
ticable. The establishment of such rights shall be", and 
added cl. (iv). 

Subsec. (a)(2)(F). Pub. L. 100-180, § 808(a)(3), amended 
subpar. (F) generally. Prior to amendment, subpar. (F) 
read as follows: "A contractor or subcontractor (or a 
prospective contractor or subcontractor) may not be 
required, as a condition of being responsive to a solici- 
tation or as a condition for the award of a contract, to 
sell or otherwise relinquish to the United States any 
rights in technical data except — 

"(i) rights in technical data described in subpara- 
graph (C); or 

"(ii) under the conditions described in subpara- 
graph (D)." 

Subsec. (a)(2)(G)(i). Pub. L. 100-180, § 808(a)(4)(A), sub- 
stituted "not otherwise provided under subparagraph 
(C) or (D)," for "pertaining to an item or process devel- 
oped by such contractor or subcontractor exclusively 
at private expense" and struck out "or" at end. 

Subsec. (a)(2)(G)(ii). Pub. L. 100-180, § 808(a)(4)(B), sub- 
stituted "this section" for "such regulations" and 
"; or" for period at end. 

Pub. L. 100-26, § 7(a)(4)(B), substituted "in technical 
data otherwise accorded to the United States under 
such regulations" for "of the United States in tech- 
nical data pertaining to an item or process developed 
entirely or in part with Federal funds". 

Subsec. (a)(2)(G)(iii). Pub. L. 100-180, § 808(a)(4)(C), 
added cl. (iii). 

Subsec. (a)(3). Pub. L. 100-180, § 808(a)(5), substituted 
", 'exclusively with Federal funds', and 'exclusively at 
private expense'" for "and 'private expense'" and in- 
serted at end "In defining such terms, the Secretary 
shall specify the manner in which indirect costs shall 
be treated and shall specify that amounts spent for 
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independent research and development and bid and pro- 
posal costs shall not be considered to be Federal funds 
for the purposes of definitions under this paragraph." 

Subsec. (c). Pub. L. 100-180, § 808(b), substituted 
"from — " for "from", designated existing provisions be- 
ginning with "prescribing standards" as par. (1), and 
added par. (2). 

1986— Subsec. (a). Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661 amended generally subsec. (a) substan- 
tially identically, substituting provision that regula- 
tions to define the legitimate interest of the United 
States and of a contractor or subcontractor in tech- 
nical data be included in regulations of the Department 
of Defense prescribed as part of the Federal Acquisition 
Regulation for provision that such regulations define 
the legitimate proprietary interest of the United States 
and a contractor and be part of the single system of 
Government-wide procurement regulations, detailed 
what such regulations must contain if the item or proc- 
ess is developed exclusively with Federal funds, exclu- 
sively with private funds, or partly with Federal funds 
and partly with private funds, inserted provision relat- 
ing to relinquishment of rights in data to the United 
States, directed the Secretary of Defense to define "de- 
veloped" and "private expense", and defined "Federal 
Acquisition Regulation". Text reflects amendment by 
Pub. L. 99-661, which was executed last. 

1985— Subsec. (a)(1). Pub. L. 99-145 substituted "the 
item or process to which the technical data pertains" 
for "the technical data". 

1984— Subsec. (a). Pub. L. 98-577 substituted "in regu- 
lations of the Department of Defense prescribed as 
part" for "in regulations prescribed as part" in text 
preceding par. (1). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title VIII, § 815(c), Dec. 31, 2011, 
125 Stat. 1493, provided that: 

"(1) In general. — Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 2321 of this title] shall take effect 
on the date of the enactment of this Act [Dec. 31, 2011]. 

"(2) Exception. — The amendment made by subsection 
(a)(1)(C) [amending this section] shall take effect on 
January 7, 2011, immediately after the enactment of 
the Ike Skelton National Defense Authorization Act for 
Fiscal Year 2011 (Public Law 111-383), to which such 
amendment relates." 

Pub. L. 111-383, div. A, title VIII, § 801(b), Jan. 7, 2011, 
124 Stat. 4254, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on the date that is 120 days after the date of the 
enactment of this Act [Jan. 7, 2011]." 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

effective Date of 1987 Amendment 

Section 808(c) of Pub. L. 100-180 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on the earlier of — 

"(1) the last day of the 120-day period beginning on 
the date of the enactment of this Act [Dec. 4, 1987]; or 
"(2) the date on which regulations are prescribed 
and made effective to implement such amendments." 

Effective Date of 1986 Amendment 

Section 101(c) [title X, § 953(e)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 953(e) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The amendments made by subsections (a) and (b) 
[amending this section and section 2321 of this title] 
shall apply to contracts for which solicitations are is- 
sued after the end of the 210-day period beginning on 
the date of the enactment of this Act [Oct. 18, 1986]." 



Effective Date 

Section applicable with respect to solicitations is- 
sued after the end of the one-year period beginning Oct. 
19, 1984, see section 1216(c)(2) of Pub. L. 98-525, set out 
as a note under section 2319 of this title. 

Regulations 

Pub. L. 109-364, div. A, title VIII, § 802(c), Oct. 17, 2006, 
120 Stat. 2313, provided that: "Not later than 180 days 
after the date of the enactment of this Act [Oct. 17, 
2006], the Secretary of Defense shall revise regulations 
under section 2320 of title 10, United States Code, to im- 
plement subsection (e) of such section (as added by this 
section), including incorporating policy changes devel- 
oped under such subsection into Department of Defense 
Directive 5000.1 and Department of Defense Instruction 
5000.2." 

Section 101(c) [title X, § 953(d)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 953(d) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, required that 
proposed regulations under subsec. (a)(1) of this section 
be published in Federal Register for comment not later 
than 90 days after Oct. 18, 1986, and that proposed final 
regulations be published in Federal Register not later 
than 180 days after Oct. 18, 1986. 

Guidance Relating to Rights in Technical Data 

Pub. L. 111-383, div. A, title VIII, § 824(a), Jan. 7, 2011, 
124 Stat. 4269, provided that: "Not later than 180 days 
after the date of the enactment of this Act [Jan. 7, 
2011], the Secretary of Defense shall review guidance is- 
sued by the military departments on the implementa- 
tion of section 2320(e) of title 10, United States Code, to 
ensure that such guidance is consistent with the guid- 
ance issued by the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics and the require- 
ments of this section [amending this section and sec- 
tion 2321 of this title]. Such guidance shall be designed 
to ensure that the United States — 

"(1) preserves the option of competition for con- 
tracts for the production and sustainment of systems 
or subsystems that are developed exclusively with 
Federal funds as defined in accordance with the 
amendments made by this section; and 

"(2) is not required to pay more than once for the 
same technical data." 

Technical Data Rights Under Non-FAR 
Agreements 

Pub. L. 110-417, [div. A], title VIII, §822, Oct. 14, 2008, 
122 Stat. 4532, as amended by Pub. L. 111-383, div. A, 
title X, §1075(e)(13), Jan. 7, 2011, 124 Stat. 4375, provided 
that: 

"(a) Policy Guidance. — Not later than 270 days after 
the date of the enactment of this Act [Oct. 14, 2008], the 
Secretary of Defense shall issue policy guidance with 
respect to rights in technical data under a non-FAR 
agreement. The guidance shall — 

"(1) establish criteria for defining the legitimate 
interests of the United States and the party con- 
cerned in technical data pertaining to an item or 
process to be developed under the agreement; 

"(2) require that specific rights in technical data be 
established during agreement negotiations and be 
based upon negotiations between the United States 
and the potential party to the agreement, except in 
any case in which the Secretary of Defense deter- 
mines, on the basis of criteria established in such pol- 
icy guidance, that the establishment of rights during 
or through agreement negotiations would not be 
practicable; and 

"(3) require the program manager for a major weap- 
on system or an item of personnel protective equip- 
ment that is to be developed using a non-FAR agree- 
ment to assess the long-term technical data needs of 
such system or item. 

"(b) Requirement to Include Provisions in Non- 
FAR Agreements. — A non-FAR agreement shall con- 
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tain appropriate provisions relating to rights in tech- 
nical data consistent with the policy guidance issued 
pursuant to subsection (a). 
"(c) Definitions. — In this section: 

"(1) The term 'non-FAR agreement' means an 
agreement that is not subject to laws pursuant to 
which the Federal Acquisition Regulation is pre- 
scribed, including — 

"(A) a transaction authorized under section 2371 
of title 10, United States Code; and 

"(B) a cooperative research and development 
agreement. 

"(2) The term 'party', with respect to a non-FAR 
agreement, means a non-Federal entity and includes 
any of the following: 

"(A) A contractor and its subcontractors (at any 

tier). 

"(B) A joint venture. 

"(C) A consortium. 
"(d) Report on Life Cycle Planning for Technical 
Data Needs. — Not later than 270 days after the date of 
enactment of this Act [Oct. 14, 2008], the Secretary of 
Defense shall submit to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a report on the implementation of the require- 
ments in section 2320(e) of title 10, United States Code, 
for the assessment of long-term technical data needs to 
sustain major weapon systems. Such report shall in- 
clude — 

"(1) a description of all relevant guidance or poli- 
cies issued; 

"(2) a description of the extent to which program 
managers have received training to better assess the 
long-term technical data needs of major weapon sys- 
tems and subsystems; and 

"(3) a description of one or more examples, if any, 
where a priced contract option has been used on 
major weapon systems for the future delivery of tech- 
nical data and one or more examples, if any, where 
all relevant technical data were acquired upon con- 
tract award." 

Government-Industry Committee on Rights in 
Technical Data 

Pub. L. 102-190, div. A, title VIII, §807, Dec. 5, 1991, 105 
Stat. 1421, as amended by Pub. L. 102-484, div. A, title 
VIII, §814, Oct. 23, 1992, 106 Stat. 2454; Pub. L. 105-85, 
div. A, title X, § 1073(d)(3), Nov. 18, 1997, 111 Stat. 1905, 
provided that not later than Sept. 15, 1992, the Sec- 
retary of Defense was to prescribe final regulations re- 
quired by subsec. (a) of this section that supersede the 
interim regulations prescribed before Dec. 5, 1991, for 
the purposes of this section and contained various pro- 
visions relating to a government-industry advisory 
committee, reports to Congress, publication of the reg- 
ulations, and application of the regulations. 

Control of Government Personnel Work Product 

Pub. L. 102-190, div. A, title VIII, §808, Dec. 5, 1991, 105 
Stat. 1423, required Secretary of Defense to prescribe 
regulations ensuring that any Department of Defense 
employee or member of the armed forces with an appro- 
priate security clearance who is engaged in oversight of 
an acquisition program maintains control of the em- 
ployee's or member's work product, provided that pro- 
cedures for protecting unauthorized disclosure of clas- 
sified information by contractors do not require such 
an employee or member to relinquish control of his or 
her work product to any such contractor, required im- 
plementing regulations not later than 120 days after 
Dec. 5, 1991, and provided that this section would cease 
to be effective on Sept. 30, 1992. 

§2321. Validation of proprietary data restrictions 

(a) Contracts Covered by Section.— This sec- 
tion applies to any contract for supplies or serv- 
ices entered into by the Department of Defense 
that includes provisions for the delivery of tech- 
nical data. 



(b) Contractor Justification for Restric- 
tions. — A contract subject to this section shall 
provide that a contractor under the contract 
and any subcontractor under the contract at 
any tier shall be prepared to furnish to the con- 
tracting officer a written justification for any 
use or release restriction (as defined in sub- 
section (i)) asserted by the contractor or sub- 
contractor. 

(c) Review of Restrictions. — (1) The Sec- 
retary of Defense shall ensure that there is a 
thorough review of the appropriateness of any 
use or release restriction asserted with respect 
to technical data by a contractor or subcontrac- 
tor at any tier under a contract subject to this 
section. 

(2) The review of an asserted use or release re- 
striction under paragraph (1) shall be conducted 
before the end of the three-year period begin- 
ning on the later of — 

(A) the date on which final payment is made 
on the contract under which the technical 
data is required to be delivered; or 

(B) the date on which the technical data is 
delivered under the contract. 

(d) Challenges to Restrictions. — (1) The Sec- 
retary of Defense may challenge a use or release 
restriction asserted with respect to technical 
data by a contractor or subcontractor at any 
tier under a contract subject to this section if 
the Secretary finds that — 

(A) reasonable grounds exist to question the 
current validity of the asserted restriction; 
and 

(B) the continued adherence by the United 
States to the asserted restriction would make 
it impracticable to procure the item to which 
the technical data pertain competitively at a 
later time. 

(2) (A) A challenge to a use or release restric- 
tion asserted by the contractor in accordance 
with applicable regulations may not be made 
under paragraph (1) after the end of the six-year 
period described in subparagraph (B) unless the 
technical data involved — 

(i) are publicly available; 

(ii) have been furnished to the United States 
without restriction; 

(iii) have been otherwise made available 
without restriction; or 

(iv) are the subject of a fraudulently as- 
serted use or release restriction. 

(B) The six-year period referred to in subpara- 
graph (A) is the six-year period beginning on the 
later of— 

(i) the date on which final payment is made 
on the contract under which the technical 
data are required to be delivered; or 

(ii) the date on which the technical data are 
delivered under the contract. 

(3) If the Secretary challenges an asserted use 
or release restriction under paragraph (1), the 
Secretary shall provide written notice of the 
challenge to the contractor or subcontractor as- 
serting the restriction. Any such notice shall — 

(A) state the specific grounds for challenging 
the asserted restriction; 

(B) require a response within 60 days justify- 
ing the current validity of the asserted re- 
striction; and 



§2321 



TITLE 10— ARMED FORCES 



Page 1274 



(C) state that evidence of a justification de- 
scribed in paragraph (4) may be submitted. 

(4) It is a justification of an asserted use or re- 
lease restriction challenged under paragraph (1) 
that, within the three-year period preceding the 
challenge to the restriction, the Department of 
Defense validated a restriction identical to the 
asserted restriction if— 

(A) such validation occurred after a chal- 
lenge to the validated restriction under this 
subsection; and 

(B) the validated restriction was asserted by 
the same contractor or subcontractor (or a li- 
censee of such contractor or subcontractor). 

(e) Time for Contractors to Submit Jus- 
tifications. — If a contractor or subcontractor 
asserting a use or release restriction submits to 
the contracting officer a written request, show- 
ing the need for additional time to comply with 
the requirement to justify the current validity 
of the asserted restriction, additional time to 
adequately permit the submission of such jus- 
tification shall be provided by the contracting 
officer as appropriate. If a party asserting a re- 
striction receives notices of challenges to re- 
strictions on technical data from more than one 
contracting officer, and notifies each contract- 
ing officer of the existence of more than one 
challenge, the contracting officer initiating the 
first in time challenge, after consultation with 
the party asserting the restriction and the other 
contracting officers, shall formulate a schedule 
of responses to each of the challenges that will 
afford the party asserting the restriction with 
an equitable opportunity to respond to each 
such challenge. 

(f) Presumption of Development Exclu- 
sively at Private Expense. — (1) Except as pro- 
vided in paragraph (2), in the case of a challenge 
to a use or release restriction that is asserted 
with respect to technical data of a contractor or 
subcontractor under a contract for commercial 
items, the contracting officer shall presume 
that the contractor or subcontractor has justi- 
fied the restriction on the basis that the item 
was developed exclusively at private expense, 
whether or not the contractor or subcontractor 
submits a justification in response to the notice 
provided pursuant to subsection (d)(3). In such a 
case, the challenge to the use or release restric- 
tion may be sustained only if information pro- 
vided by the Department of Defense dem- 
onstrates that the item was not developed exclu- 
sively at private expense. 

(2) In the case of a challenge to a use or re- 
lease restriction that is asserted with respect to 
technical data of a contractor or subcontractor 
(other than technical data for a commercially 
available off-the-shelf item as defined in section 
35(c) 1 of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 431(c))) for a major system or 
a subsystem or component thereof on the basis 
that the major system, subsystem or component 
was developed exclusively at private expense, 
the challenge to the use or release restriction 
shall be sustained unless information provided 
by the contractor or subcontractor dem- 



iSee References in Text note below. 



onstrates that the item was developed exclu- 
sively at private expense. 

(g) Decision by Contracting Officer. — (1) 
Upon a failure by the contractor or subcontrac- 
tor to submit any response under subsection 
(d)(3), the contracting officer shall issue a deci- 
sion pertaining to the validity of the asserted 
restriction. 

(2) After review of any justification submitted 
in response to the notice provided pursuant to 
subsection (d)(3), the contracting officer shall, 
within 60 days of receipt of any justification 
submitted, issue a decision or notify the party 
asserting the restriction of the time within 
which a decision will be issued. 

(h) Claims. — If a claim pertaining to the valid- 
ity of the asserted restriction is submitted in 
writing to a contracting officer by a contractor 
or subcontractor at any tier, such claim shall be 
considered a claim within the meaning of chap- 
ter 71 of title 41. 

(i) Rights and Liability Upon Final Disposi- 
tion. — (1) If, upon final disposition, the con- 
tracting officer's challenge to the use or release 
restriction is sustained — 

(A) the restriction shall be cancelled; and 

(B) if the asserted restriction is found not to 
be substantially justified, the contractor or 
subcontractor asserting the restriction shall 
be liable to the United States for payment of 
the cost to the United States of reviewing the 
asserted restriction and the fees and other ex- 
penses (as defined in section 2412(d)(2)(A) of 
title 28) incurred by the United States in chal- 
lenging the asserted restriction, unless special 
circumstances would make such payment un- 
just. 

(2) If, upon final disposition, the contracting 
officer's challenge to the use or release restric- 
tion is not sustained — 

(A) the United States shall continue to be 
bound by the restriction; and 

(B) the United States shall be liable for pay- 
ment to the party asserting the restriction for 
fees and other expenses (as defined in section 
2412(d)(2)(A) of title 28) incurred by the party 
asserting the restriction in defending the as- 
serted restriction if the challenge by the 
United States is found not to be made in good 
faith. 

(j) Use or Release Restriction Defined. — In 
this section, the term "use or release restric- 
tion", with respect to technical data delivered 
to the United States under a contract subject to 
this section, means a restriction by the contrac- 
tor or subcontractor on the right of the United 
States — 

(1) to use such technical data; or 

(2) to release or disclose such technical data 
to persons outside the Government or permit 
the use of such technical data by persons out- 
side the Government. 

(Added Pub. L. 98-525, title XII, § 1216(a), Oct. 19, 
1984, 98 Stat. 2597; amended Pub. L. 99-500 § 101(c) 
[title X, § 953(b)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-171, and Pub. L. 99-591, § 101(c) [title X, 
§ 953(b)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-171; 
Pub. L. 99-661, div. A, title IX, formerly title IV, 
§ 953(b), Nov. 14, 1986, 100 Stat. 3951, renumbered 
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
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Stat. 273, Pub. L. 100-26, § 7(a)(5), Apr. 21, 1987, 
101 Stat. 276; Pub. L. 100-180, div. A, title XII, 
§1231(6), Deo. 4, 1987, 101 Stat. 1160; Pub. L. 
103-35, title II, § 201(g)(4), May 31, 1993, 107 Stat. 
100; Pub. L. 103-355, title VIII, § 8106(b), Oct. 13, 
1994, 108 Stat. 3393; Pub. L. 109-364, div. A, title 
VIII, § 802(b), Oct. 17, 2006, 120 Stat. 2313; Pub. L. 
110-181, div. A, title VIII, § 815(a)(2), Jan. 28, 2008, 
122 Stat. 223; Pub. L. 111-350, §5(b)(18), Jan. 4, 
2011, 124 Stat. 3844; Pub. L. 111-383, div. A, title 
VIII, §824(o), Jan. 7, 2011, 124 Stat. 4269; Pub. L. 
112-81, div. A, title VIII, § 815(b), Deo. 31, 2011, 125 
Stat. 1492.) 

References in Text 

Section 35(c) of the Office of Federal Procurement 
Policy Act, referred to in subsec. (f)(2), means section 
35(c) of Pub. L. 93-400, which was classified to section 
431(c) of former Title 41, Public Contracts, and was re- 
pealed and restated as section 104 of Title 41, Public 
Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 
Stat. 3677, 3855. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Another section 2321 of this title was contained in 
chapter 138 and was renumbered section 2341 of this 
title. 

Amendments 

2011— Subsec. (d)(2)(A). Pub. L. 112-81, § 815(b)(1)(A), 
substituted "A challenge to a use or release restriction 
asserted by the contractor in accordance with applica- 
ble regulations may not be made under paragraph (1) 
after the end of the six-year period" for "Except as pro- 
vided in subparagraph (C), a challenge to an asserted 
use or release restriction may not be made under para- 
graph (1) after the end of the three-year period" in in- 
troductory provisions. 

Pub. L. 111-383, § 824(c)(1), substituted "Except as pro- 
vided in subparagraph (C), a challenge" for "A chal- 
lenge" in introductory provisions. 

Subsec. (d)(2)(A)(iv). Pub. L. 112-81, §815(b)(l)(B)-(D), 
added cl. (iv). 

Subsec. (d)(2)(B). Pub. L. 112-81, § 815(b)(2), substituted 
"six-year period" for "three-year period" in two places 
in introductory provisions. 

Subsec. (d)(2)(C). Pub. L. 112-81, § 815(b)(3), struck out 
subpar. (C) which read as follows: "The limitation in 
this paragraph shall not apply to a case in which the 
Secretary finds that reasonable grounds exist to believe 
that a contractor or subcontractor has erroneously as- 
serted a use or release restriction with regard to tech- 
nical data described in section 2320(a)(2)(A) of this 
title." 

Pub. L. 111-383, § 824(c)(2), added subpar. (C). 

Subsec. (h). Pub. L. 111-350 substituted "chapter 71 of 
title 41" for "the Contract Disputes Act of 1978 (41 
U.S.C. 601 et seq.)". 

2008— Subsec. (f)(2). Pub. L. 110-181 substituted 
"(other than technical data for a commercially avail- 
able off-the-shelf item as defined in section 35(c) of the 
Office of Federal Procurement Policy Act (41 U.S.C. 
431(c)))" for "(whether or not under a contract for com- 
mercial items)". 

2006— Subsec. (f). Pub. L. 109-364 substituted "Ex- 
pense" for "Expense for Commercial Items Contracts" 
in heading, designated existing provisions as par. (1), 
substituted "Except as provided in paragraph (2), in" 
for "In", and added par. (2). 

1994— Subsecs. (f) to (j). Pub. L. 103-355 added subsec. 
(f) and redesignated former subsecs. (f) to (i) as (g) to 
(j), respectively. 

1993— Subsec. (d)(1)(B). Pub. L. 103-35 substituted "ad- 
herence" for "adherance". 

1987— Subsec. (a). Pub. L. 100-26, §7(a)(5)(A)(ii), added 
subsec. (a) and struck out former subsec. (a) which read 



as follows: "A contract for supplies or services entered 
into by the Department of Defense which provides for 
the delivery of technical data shall provide that a con- 
tractor or subcontractor at any tier shall be prepared 
to furnish to the contracting officer a written justifica- 
tion for any restriction asserted by the contractor or 
subcontractor on the right of the United States to use 
such technical data." 

Subsec. (b). Pub. L. 100-26, § 7(a)(5)(A)(ii), added sub- 
sec. (b) and struck out former subsec. (b) which read as 
follows: 

"(1) The Secretary of Defense shall ensure that there 
is a thorough review of the appropriateness of any re- 
striction on the right of the United States to release or 
disclose technical data delivered under a contract to 
persons outside the Government, or to permit the use 
of such technical data by such persons. Such review 
shall be conducted before the end of the three-year pe- 
riod beginning on the date on which final payment is 
made on a contract under which technical data is re- 
quired to be delivered, or the date on which the tech- 
nical data is delivered under such contract, whichever 
is later. 

"(2)(A) If the Secretary determines, at any time be- 
fore the end of the three-year period beginning on the 
date on which final payment is made on a contract 
under which technical data is required to be delivered, 
or the date on which the technical data is delivered 
under such contract, whichever is later, that a chal- 
lenge to a restriction is warranted, the Secretary shall 
provide written notice to the contractor or subcontrac- 
tor asserting the restriction. Such a determination 
shall be based on a finding by the Secretary that rea- 
sonable grounds exist to question the current validity 
of the asserted restriction and that the continued ad- 
herence to the asserted restriction by the United 
States would make it impracticable to procure the 
item competitively at a later time. Such notice shall — 
"(i) state the specific grounds for challenging the 
asserted restriction; 

"(ii) require a response within 60 days justifying 
the current validity of the asserted restriction; and 

"(iii) state that evidence of a validation by the De- 
partment of Defense of a restriction identical to the 
asserted restriction within the three-year period pre- 
ceding the challenge shall serve as justification for 
the asserted restriction if — 

"(I) the validation occurred after a review of the 
validated restriction under this subsection; and 

"(II) the validated restriction was asserted by the 
same contractor or subcontractor (or any licensee 
of such contractor or subcontractor) to which such 
notice is being provided. 
"(B) Notwithstanding subparagraph (A), the United 
States may challenge a restriction on the release, dis- 
closure, or use of technical data delivered under a con- 
tract at any time if such technical data — 
"(i) is publicly available; 

"(ii) has been furnished to the United States with- 
out restriction; or 

"(iii) has been otherwise made available without re- 
striction." 

Subsec. (c). Pub. L. 100-26, §7(a)(5)(A)(ii), added sub- 
sec. (c). Former subsec. (c) redesignated (e). 

Subsec. (d). Pub. L. 100-26, § 7(a)(5)(A)(ii), added sub- 
sec. (d). Former subsec. (d) redesignated (f). 

Subsec. (d)(4)(A). Pub. L. 99-180, §1231(6)(A), sub- 
stituted "subsection" for "paragraph". 

Subsec. (e). Pub. L. 100-26, §7(a)(5)(A)(i), (B), redesig- 
nated former subsec. (c) as (e), inserted heading, and 
substituted "If a contractor or subcontractor asserting 
a use or release restriction" for "If a contractor or sub- 
contractor asserting a restriction subject to this sec- 
tion". Former subsec. (e) redesignated (g). 

Subsec. (f). Pub. L. 100-26, §7(a)(5)(A)(i), (C), redesig- 
nated former subsec. (d) as (f), inserted heading, and 
substituted "subsection (d)(3)" for "subsection (b)" in 
two places. Former subsec. (f) redesignated (h). 

Subsec. (g). Pub. L. 100-26, §7(a)(5)(A)(i), (D), redesig- 
nated former subsec. (e) as (g) and inserted heading. 
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Subsec. (h). Pub. L. 100-26, §7(a)(5)(A)(i), (B)(1), redes- 
ignated former subsec. (f) as (h) and inserted heading. 

Subsec. (h)(1). Pub. L. 100-26, §7(a)(5)(E)(ii)-(iv), sub- 
stituted "the use or release restriction" for "the re- 
striction on the right of the United States to use such 
technical data" in introductory provisions, struck out 
"on the right of the United States to use the technical 
data" after "the restriction" in subpar. (A), and sub- 
stituted "asserting the restriction" for ", as appro- 
priate," in subpar. (B). 

Subsec. (h)(2). Pub. L. 100-26, §7(a)(5)(E)(v), sub- 
stituted "the use or release restriction" for "the re- 
striction on the right of the United States to use such 
technical data" in introductory provisions. 

Subsec. (i). Pub. L. 100-180, §1231(6)(B), inserted "or 
subcontractor" in introductory provisions. 
Pub. L. 100-26, § 7(a)(5)(F), added subsec. (i). 
1986— Subsecs. (a), (b). Pub. L. 99-500, Pub. L. 99-591, 
and Pub. L. 99-661 amended generally subsecs. (a) and 
(b) identically. Prior to amendment, subsecs. (a) and (b) 
read as follows: 

"(a) A contract for supplies or services entered into 
by the Department of Defense which provides for the 
delivery of technical data shall provide that — 

"(1) a contractor or subcontractor at any tier shall 
be prepared to furnish to the contracting officer a 
written justification for any restriction asserted by 
the contractor or subcontractor on the right of the 
United States to use such technical data; and 

"(2) the contracting officer may review the validity 
of any restriction asserted by the contractor or by a 
subcontractor under the contract on the right of the 
United States to use technical data furnished to the 
United States under the contract if the contracting 
officer determines that reasonable grounds exist to 
question the current validity of the asserted restric- 
tion and that the continued adherence to the asserted 
restriction by the United States would make it im- 
practicable to procure the item competitively at a 
later time. 

"(b) If after such review the contracting officer deter- 
mines that a challenge to the asserted restriction is 
warranted, the contracting officer shall provide written 
notice to the contractor or subcontractor asserting the 
restriction. Such notice shall — 

"(1) state the grounds for challenging the asserted 
restriction; and 

"(2) require a response within 60 days justifying the 
current validity of the asserted restriction." 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1987 Amendment 

Section 12(d)(1) of Pub. L. 100-26 provided that: "The 
amendments to section 2321 of title 10, United States 
Code, made by section 7(a)(5) shall apply to contracts 
for which solicitations are issued after the end of the 
210-day period beginning on October 18, 1986." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661 applicable to contracts for which solici- 
tations are issued after end of 210-day period beginning 
Oct. 18, 1986, see section 101(c) of Pub. L. 99-500 and Pub. 
L. 99-591, and section 953(e) of Pub. L. 99-661, set out as 
a note under section 2320 of this title. 

Effective Date 

Section applicable with respect to solicitations is- 
sued after the end of the one-year period beginning Oct. 
19, 1984, see section 1216(c)(2) of Pub. L. 98-525, set out 
as a note under section 2319 of this title. 

[§2322. Repealed. Pub. L. 102-484, div. A, title X, 
§ 1052(25)(A), Oct. 23, 1992, 106 Stat. 2500] 

Section, added Pub. L. 98-525, title XII, § 1216(a). Oct. 
19, 1984, 98 Stat. 2598; amended Pub. L. 100-26, § 7(a)(6), 



Apr. 21, 1987, 101 Stat. 278; Pub. L. 100-180, div. A, title 
XII, §1231(7), Dec. 4, 1987, 101 Stat. 1160, limited small 
business set-asides under the Foreign Military Sales 
Program and provided that the section expired Jan. 17, 
1987. 

Another section 2322 of this title was contained in 
chapter 138 and was renumbered section 2342 of this 
title. 

§2323. Contract goal for small disadvantaged 
businesses and certain institutions of higher 
education 

(a) G-OAL. — (1) Except as provided in subsection 
(d), a goal of 5 percent of the amount described 
in subsection (b) shall be the objective of the De- 
partment of Defense, the Coast Guard, and the 
National Aeronautics and Space Administration 
in each fiscal year for the total combined 
amount obligated for contracts and sub- 
contracts entered into with — 

(A) small business concerns, including mass 
media and advertising firms, owned and con- 
trolled by socially and economically disadvan- 
taged individuals (as such term is used in sec- 
tion 8(d) of the Small Business Act (15 U.S.C. 
637(d)) and regulations issued under that sec- 
tion), the majority of the earnings of which di- 
rectly accrue to such individuals, and quali- 
fied HUBZone small business concerns (as de- 
fined in section 3(p) of the Small Business 
Act); 

(B) historically Black colleges and univer- 
sities, including any nonprofit research insti- 
tution that was an integral part of such a col- 
lege or university before November 14, 1986; 

(C) minority institutions (as defined in sec- 
tion 365(3) of the Higher Education Act of 1965 
(20 U.S.C. 1067k)); 

(D) Hispanic-serving institutions (as defined 
in section 502(a) of the Higher Education Act 
of 1965 (20 U.S.C. 1101a(a))); and 

(E) Native Hawaiian-serving institutions and 
Alaska Native-serving institutions (as defined 
in section 317 of the Higher Education Act of 
1965). 

(2) The head of the agency shall establish a 
specific goal within the overall 5 percent goal 
for the award of prime contracts and sub- 
contracts to historically Black colleges and uni- 
versities, Hispanic-serving institutions, Native 
Hawaiian-serving institutions and Alaska Na- 
tive-serving institutions, and minority institu- 
tions in order to increase the participation of 
such colleges and universities and institutions 
in the program provided for by this section. 

(3) The Federal Acquisition Regulation shall 
provide procedures or guidelines for contracting 
officers to set goals which agency prime con- 
tractors that are required to submit sub- 
contracting plans under section 8(d)(4)(B) of the 
Small Business Act (15 U.S.C. 637(d)(4)(B)) in fur- 
therance of the agency's program to meet the 5 
percent goal specified in paragraph (1) should 
meet in awarding subcontracts, including sub- 
contracts to minority-owned media, to entities 
described in that paragraph. 

(b) Amount.— (1) With respect to the Depart- 
ment of Defense, the requirements of subsection 
(a) for any fiscal year apply to the combined 
total of the following amounts: 

(A) Funds obligated for contracts entered 
into with the Department of Defense for such 
fiscal year for procurement. 
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(B) Funds obligated for contracts entered 
into with the Department of Defense for such 
fiscal year for research, development, test, and 
evaluation. 

(C) Funds obligated for contracts entered 
into with the Department of Defense for such 
fiscal year for military construction. 

(D) Funds obligated for contracts entered 
into with the Department of Defense for oper- 
ation and maintenance. 

(2) With respect to the Coast Guard, the re- 
quirements of subsection (a) for any fiscal year 
apply to the total value of all prime contract 
and subcontract awards entered into by the 
Coast Guard for such fiscal year. 

(3) With respect to the National Aeronautics 
and Space Administration, the requirements of 
subsection (a) for any fiscal year apply to the 
total value of all prime contract and sub- 
contract awards entered into by the National 
Aeronautics and Space Administration for such 
fiscal year. 

(c) Types of Assistance. — (1) To attain the 
goal specified in subsection (a)(1), the head of an 
agency shall provide technical assistance to the 
entities referred to in that subsection and, in 
the case of historically Black colleges and uni- 
versities, Hispanic-serving institutions, Native 
Hawaiian-serving institutions and Alaska Na- 
tive-serving institutions, and minority institu- 
tions, shall also provide infrastructure assist- 
ance. 

(2) Technical assistance provided under this 
section shall include information about the pro- 
gram, advice about agency procurement proce- 
dures, instruction in preparation of proposals, 
and other such assistance as the head of the 
agency considers appropriate. If the resources of 
the agency are inadequate to provide such as- 
sistance, the head of the agency may enter into 
contracts with minority private sector entities 
with experience and expertise in the design, de- 
velopment, and delivery of technical assistance 
services to eligible individuals, business firms 
and institutions, acquisition agencies, and 
prime contractors. Agency contracts with such 
entities shall be awarded annually, based upon, 
among other things, the number of minority 
small business concerns, historically Black col- 
leges and universities, and minority institutions 
that each such entity brings into the program. 

(3) Infrastructure assistance provided by the 
Department of Defense under this section to his- 
torically Black colleges and universities, to His- 
panic-serving institutions, to Native Hawaiian- 
serving institutions and Alaska Native-serving 
institutions, and to minority institutions may 
include programs to do the following: 

(A) Establish and enhance undergraduate, 
graduate, and doctoral programs in scientific 
disciplines critical to the national security 
functions of the Department of Defense. 

(B) Make Department of Defense personnel 
available to advise and assist faculty at such 
colleges and universities in the performance of 
defense research and in scientific disciplines 
critical to the national security functions of 
the Department of Defense. 

(C) Establish partnerships between defense 
laboratories and historically Black colleges 
and universities and minority institutions for 



the purpose of training students in scientific 
disciplines critical to the national security 
functions of the Department of Defense. 

(D) Award scholarships, fellowships, and the 
establishment of cooperative work-education 
programs in scientific disciplines critical to 
the national security functions of the Depart- 
ment of Defense. 

(E) Attract and retain faculty involved in 
scientific disciplines critical to the national 
security functions of the Department of De- 
fense. 

(F) Equip and renovate laboratories for the 
performance of defense research. 

(G) Expand and equip Reserve Officer Train- 
ing Corps activities devoted to scientific dis- 
ciplines critical to the national security func- 
tions of the Department of Defense. 

(H) Provide other assistance as the Sec- 
retary determines appropriate to strengthen 
scientific disciplines critical to the national 
security functions of the Department of De- 
fense or the college infrastructure to support 
the performance of defense research. 

(4) The head of the agency shall, to the maxi- 
mum extent practical, carry out programs under 
this section at colleges, universities, and insti- 
tutions that agree to bear a substantial portion 
of the cost associated with the programs. 

(d) Applicability. — Subsection (a) does not 
apply to the Department of Defense — 

(I) to the extent to which the Secretary of 
Defense determines that compelling national 
security considerations require otherwise; and 

(2) if the Secretary notifies Congress of such 
determination and the reasons for such deter- 
mination. 

(e) Competitive Procedures and Advance 
Payments. — To attain the goal of subsection (a): 

(1) (A) The head of the agency shall — 

(i) ensure that substantial progress is 
made in increasing awards of agency con- 
tracts to entities described in subsection 
(a)(1); 

(ii) exercise his utmost authority, re- 
sourcefulness, and diligence; 

(iii) in the case of the Department of De- 
fense, actively monitor and assess the 
progress of the military departments, De- 
fense Agencies, and prime contractors of the 
Department of Defense in attaining such 
goal; and 

(iv) in the case of the Coast Guard and the 
National Aeronautics and Space Administra- 
tion, actively monitor and assess the 
progress of the prime contractors of the 
agency in attaining such goal. 

(B) In making the assessment under clauses 
(iii) and (iv) of subparagraph (A), the head of 
the agency shall evaluate the extent to which 
use of the authority provided in paragraphs (2) 
and (3) and compliance with the requirement 
in paragraph (4) is effective for facilitating the 
attainment of the goal. 

(2) To the extent practicable and when nec- 
essary to facilitate achievement of the 5 per- 
cent goal described in subsection (a), the head 
of an agency shall make advance payments 
under section 2307 of this title to contractors 
described in subsection (a). The Federal Acqui- 
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sition Regulation shall provide guidance to 
contracting officers for making advance pay- 
ments to entities described in subsection (a)(1) 
under such section. 

(3) (A) To the extent practicable and when 
necessary to facilitate achievement of the 5 
percent goal described in subsection (a), the 
head of an agency may, except as provided in 
subparagraph (B), enter into contracts using 
less than full and open competitive procedures 
(including awards under section 8(a) of the 
Small Business Act) and partial set asides for 
entities described in subsection (a)(1), but 
shall pay a price not exceeding fair market 
cost by more than 10 percent in payment per 
contract to contractors or subcontractors de- 
scribed in subsection (a). The head of an agen- 
cy shall adjust the percentage specified in the 
preceding sentence for any industry category 
if available information clearly indicates that 
nondisadvantaged small business concerns in 
such industry category are generally being de- 
nied a reasonable opportunity to compete for 
contracts because of the use of that percent- 
age in the application of this paragraph. 

(B)(i) The Secretary of Defense may not ex- 
ercise the authority under subparagraph (A) to 
enter into a contract for a price exceeding fair 
market cost if the regulations implementing 
that authority are suspended under clause (ii) 
with respect to that contract. 

(ii) At the beginning of each fiscal year, the 
Secretary shall determine, on the basis of the 
most recent data, whether the Department of 
Defense achieved the 5 percent goal described 
in subsection (a) during the fiscal year to 
which the data relates. Upon determining that 
the Department achieved the goal for the fis- 
cal year to which the data relates, the Sec- 
retary shall issue a suspension, in writing, of 
the regulations that implement the authority 
under subparagraph (A). Such a suspension 
shall be in effect for the one-year period begin- 
ning 30 days after the date on which the sus- 
pension is issued and shall apply with respect 
to contracts awarded pursuant to solicitations 
issued during that period. 

(iii) For purposes of clause (ii), the term 
"most recent data" means data relating to the 
most recent fiscal year for which data are 
available. 

(4) To the extent practicable, the head of an 
agency shall maximize the number of minority 
small business concerns, historically Black 
colleges and universities, and minority insti- 
tutions participating in the program. 

(5) Each head of an agency shall prescribe 
regulations which provide for the following: 

(A) Procedures or guidance for contracting 
officers to provide incentives for prime con- 
tractors referred to in subsection (a)(3) to in- 
crease subcontractor awards to entities de- 
scribed in subsection (a)(1). 

(B) A requirement that contracting offi- 
cers emphasize the award of contracts to en- 
tities described in subsection (a)(1) in all in- 
dustry categories, including those categories 
in which such entities have not traditionally 
dominated. 

(C) Guidance to agency personnel on the 
relationship among the following programs: 



(i) The program implementing this sec- 
tion. 

(ii) The program established under sec- 
tion 8(a) of the Small Business Act (15 
U.S.C. 637(a)). 

(iii) The small business set-aside pro- 
gram established under section 15(a) of the 
Small Business Act (15 U.S.C. 644(a)). 

(D) With respect to an agency procurement 
which is reasonably likely to be set aside for 
entities described in subsection (a)(1), a re- 
quirement that (to the maximum extent 
practicable) the procurement be designated 
as such a set-aside before the solicitation for 
the procurement is issued. 

(E) Policies and procedures which, to the 
maximum extent practicable, will ensure 
that current levels in the number or dollar 
value of contracts awarded under the pro- 
gram established under section 8(a) of the 
Small Business Act (15 U.S.C. 637(a)) and 
under the small business set-aside program 
established under section 15(a) of the Small 
Business Act (15 U.S.C. 644(a)) are main- 
tained and that every effort is made to pro- 
vide new opportunities for contract awards 
to eligible entities, in order to meet the goal 
of subsection (a). 

(F) Implementation of this section in a 
manner which will not alter the procure- 
ment process under the program established 
under section 8(a) of the Small Business Act 
(15 U.S.C. 637(a)). 

(G) A requirement that one factor used in 
evaluating the performance of a contracting 
officer be the ability of the officer to in- 
crease contract awards to entities described 
in subsection (a)(1). 

(H) Increased technical assistance to enti- 
ties described in subsection (a)(1). 

(f) Penalties and Regulations Relating to 
Status. — (1) Whoever for the purpose of securing 
a contract or subcontract under subsection (a) 
misrepresents the status of any concern or per- 
son as a small business concern owned and con- 
trolled by a minority (as described in subsection 
(a)) or as a qualified HUBZone small business 
concern (as defined in section 3(p) of the Small 
Business Act), shall be punished by imprison- 
ment for not more than one year, or a fine under 
title 18, or both. 

(2) The Federal Acquisition Regulation shall 
prohibit awarding a contract under this section 
to an entity described in subsection (a)(1) unless 
the entity agrees to comply with the require- 
ments of section 15(o)(l) of the Small Business 
Act (15 U.S.C. 644(g)(1)). 

(g) Industry Categories. — (1) To the maxi- 
mum extent practicable, the head of the agency 
shall — 

(A) ensure that no particular industry cat- 
egory bears a disproportionate share of the 
contracts awarded to attain the goal estab- 
lished by subsection (a); and 

(B) ensure that contracts awarded to attain 
the goal established by subsection (a) are 
made across the broadest possible range of in- 
dustry categories. 

(2) Under procedures prescribed by the head of 
the agency, a person may request the Secretary 
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to determine whether the use of small disadvan- 
taged business set asides by a contracting activ- 
ity of the agency has caused a particular indus- 
try category to bear a disproportionate share of 
the contracts awarded to attain the goal estab- 
lished for that contracting activity for the pur- 
poses of this section. Upon making a determina- 
tion that a particular industry category is bear- 
ing a disproportionate share, the head of the 
agency shall take appropriate actions to limit 
the contracting activity's use of set asides in 
awarding contracts in that particular industry 
category. 

(h) Compliance With Subcontracting Plan 
Requirements. — (1) The Federal Acquisition 
Regulation shall contain regulations to ensure 
that potential contractors submitting sealed 
bids or competitive proposals to the agency for 
procurement contracts to be awarded under the 
program provided for by this section are com- 
plying with applicable subcontracting plan re- 
quirements of section 8(d) of the Small Business 
Act (15 U.S.C. 637(d)). 

(2) The regulations required by paragraph (1) 
shall ensure that, with respect to a sealed bid or 
competitive proposal for which the bidder or of- 
feror is required to negotiate or submit a sub- 
contracting plan under section 8(d) of the Small 
Business Act (15 U.S.C. 637(d)), the subcontract- 
ing plan shall be a factor in evaluating the bid 
or proposal. 

(i) Annual Report.— (1) Not later than Decem- 
ber 15 of each year, the head of the agency shall 
submit to Congress a report on the progress of 
the agency toward attaining the goal of sub- 
section (a) during the preceding fiscal year. 

(2) The report required under paragraph (1) 
shall include the following: 

(A) A full explanation of any progress to- 
ward attaining the goal of subsection (a). 

(B) A plan to achieve the goal, if necessary. 

(j) Definitions. — In this section: 

(1) The term "agency" means the Depart- 
ment of Defense, the Coast Guard, and the Na- 
tional Aeronautics and Space Administration. 

(2) The term "head of an agency" means the 
Secretary of Defense, the Secretary of Home- 
land Security, and the Administrator of the 
National Aeronautics and Space Administra- 
tion. 

(k) Effective Date. — (1) This section applies 
in the Department of Defense to each of fiscal 
years 1987 through 2009. 

(2) This section applies in the Coast Guard and 
the National Aeronautics and Space Administra- 
tion in each of fiscal years 1995 through 2009. 

(Added and amended Pub. L. 102-484, div. A, title 
VIII, §§ 801(a)(1), (b)-(f), 802, Oct. 23, 1992, 106 
Stat. 2442-2444, 2446; Pub. L. 103-35, title II, 
§ 202(a)(6), May 31, 1993, 107 Stat. 101; Pub. L. 
103-160, div. A, title VIII, §811(a)-(c), (e), Nov. 30, 
1993, 107 Stat. 1702; Pub. L. 103-355, title VII, 
§7105, Oct. 13, 1994, 108 Stat. 3369; Pub. L. 104-106, 
div. D, title XLIII, § 4321(b)(8), Feb. 10, 1996, 110 
Stat. 672; Pub. L. 105-135, title VI, § 604(a), Dec. 
2, 1997, 111 Stat. 2632; Pub. L. 105-261, div. A, title 
VIII, §801, Oct. 17, 1998, 112 Stat. 2080; Pub. L. 
106-65, div. A, title VIII, §808, Oct. 5, 1999, 113 
Stat. 705; Pub. L. 107-107, div. A, title X, 
§1048(a)(17), Dec. 28, 2001, 115 Stat. 1223; Pub. L. 



107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 107-314, div. A, title VIII, §816, 
Dec. 2, 2002, 116 Stat. 2610; Pub. L. 108-136, div. A, 
title X, §1031(a)(15), Nov. 24, 2003, 117 Stat. 1597; 
Pub. L. 109-163, div. A, title VIII, §842, Jan. 6, 
2006, 119 Stat. 3389; Pub. L. 109-364, div. A, title 
VIII, §858, Oct. 17, 2006, 120 Stat. 2349; Pub. L. 
110-181, div. A, title VIII, §891, Jan. 28, 2008, 122 
Stat. 270; Pub. L. 111-383, div. A, title X, 
§1075(b)(31), Jan. 7, 2011, 124 Stat. 4370.) 

References in Text 

Section 3(p) of the Small Business Act, referred to in 
subsecs. (a)(1)(A) and (f)(1), is classified to section 632(p) 
of Title 15, Commerce and Trade. 

Section 317 of the Higher Education Act of 1965, re- 
ferred to in subsec. (a)(1)(E), is classified to section 
1059d of Title 20, Education. 

Section 8(a) of the Small Business Act, referred to in 
subsec. (e)(3)(A), is classified to section 637(a) of Title 
15, Commerce and Trade. 

Codification 

Section, as added by Pub. L. 102-484, § 801(a)(1), con- 
sists of text of Pub. L. 99-661, div. A, title XII, §1207, 
Nov. 14, 1986, 100 Stat. 3973, revised by Pub. L. 102-484 by 
substituting- "each of fiscal years 1987 through 2000" for 
"each of fiscal years 1987, 1988, 1989, 1990, 1991, 1992, and 
1993" in subsec. (a)(1), "of this title" for "of title 10, 
United States Code," in subsec. (e)(2), and "each of fis- 
cal years 1987 through 2000" for "each of fiscal years 
1987, 1988, 1989, 1990, 1991, 1992, and 1993" in subsec. (h). 
Section 1207 of Pub. L. 99-661, which was formerly set 
out as a note under section 2301 of this title, was re- 
pealed by Pub. L. 102-484, div. A, title VIII, § 801(h)(1), 
Oct. 23, 1992, 106 Stat. 2445. 

Prior Provisions 

A prior section 2323, added Pub. L. 98-525, title XII, 
§ 1216(a), Oct. 19, 1984, 98 Stat. 2598; amended Pub. L. 
99-500, § 101(c) [title X. § 926(a)(1)], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-153, and Pub. L. 99-591, § 101(c) [title X, 
§926(a)(l)], Oct. 30, 1986, 100 Stat. 3341-82, 3341-153; Pub. 
L. 99-661, div. A, title IX, formerly title IV, § 926(a)(1), 
Nov. 14, 1986, 100 Stat. 3933, renumbered title IX, Pub. 
L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, related to 
commercial pricing for spare or repair parts, prior to 
repeal by Pub. L. 101-510, div. A, title VIII, § 804(a), Nov. 
5, 1990, 104 Stat. 1591. 

Amendments 

2011— Subsec. (a)(1)(D). Pub. L. 111-383 inserted clos- 
ing parenthesis before semicolon. 

2008— Subsec. (a)(1)(E). Pub. L. 110-181, §891(1), added 
subpar. (E). 

Subsecs. (a)(2), (c)(1). Pub. L. 110-181, §891(2), (3), in- 
serted "Native Hawaiian-serving institutions and Alas- 
ka Native-serving institutions," after "Hispanic-serv- 
ing institutions,". 

Subsec. (c)(3). Pub. L. 110-181, §891(4), inserted "to 
Native Hawaiian-serving institutions and Alaska Na- 
tive-serving institutions," after "Hispanic-serving in- 
stitutions," in introductory provisions. 

2006— Subsec. (a)(1)(D). Pub. L. 109-364, §858(1), added 
subpar. (D). 

Subsec. (a)(2). Pub. L. 109-364, §858(2), inserted 
", Hispanic-serving institutions," before "and minority 
institutions" and "and institutions" before "in the pro- 
gram". 

Subsec. (c)(1). Pub. L. 109-364, §858(3), inserted 
", Hispanic-serving institutions," before "and minority 
institutions". 

Subsec. (c)(3). Pub. L. 109-364, §858(4), inserted ", to 
Hispanic-serving institutions," before "and to minority 
institutions" in introductory provisions. 

Subsec. (k). Pub. L. 109-163 substituted "2009" for 
"2006" in pars. (1) and (2). 

2003— Subsec. (i)(3). Pub. L. 108-136 struck out par. (3) 
which listed certain items to be included in the report 
required under par. (1). 
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2002— Subsec. (j)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Subsec. (k). Pub. L. 107-314 substituted "2006" for 
"2003" in pars. (1) and (2). 

2001— Subsec. (a)(1)(C). Pub. L. 107-107 substituted 
"section 365(3)" for "section 1046(3)" and "20 U.S.C. 
1067k" for "20 U.S.C. 1135d-5(3)" and struck out before 
period at end ", which, for the purposes of this section, 
shall include Hispanic-serving- institutions (as defined 
in section 316(b)(1) of such Act (20 U.S.C. 1059c(b)(l)))". 

1999— Subsec. (k). Pub. L. 106-65 substituted "2003" for 
"2000" in pars. (1) and (2). 

1998— Subsec. (e)(3). Pub. L. 105-261 designated exist- 
ing provisions as subpar. (A), inserted ", except as pro- 
vided in subparagraph (B)," after "the head of an agen- 
cy may" in first sentence, and added subpar. (B). 

1997— Subsec. (a)(1)(A). Pub. L. 105-135, § 604(a)(1), in- 
serted before semicolon at end ", and qualified HUB- 
Zone small business concerns (as defined in section 3(p) 
of the Small Business Act)". 

Subsec. (f)(1). Pub. L. 105-135, §604(a)(2), inserted "or 
as a qualified HUBZone small business concern (as de- 
fined in section 3(p) of the Small Business Act)" after 
"(as described in subsection (a))". 

1996— Subsec. (a)(1)(C). Pub. L. 104-106, § 4321(b)(8)(A), 
inserted closing parenthesis after "1135d-5(3))" and 
"1059c(b)(l))". 

Subsec. (a)(3). Pub. L. 104-106, § 4321(b)(8)(B), struck 
out "(issued under section 25(c) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 421(c))" after "Ac- 
quisition Regulation". 

Subsec. (b). Pub. L. 104-106, § 4321(b)(8)(C), inserted 
"(1)" after "Amount. — ". 

Subsec. (i)(3)(D). Pub. L. 104-106, § 4321(b)(8)(D), added 
subpar. (D). 

1994 — Pub. L. 103-355 amended section generally to ex- 
tend defense contract goal for small disadvantaged 
businesses and certain institutions of higher education 
to Coast Guard and National Aeronautics and Space 
Administration. 

1993— Subsec. (a)(1)(B). Pub. L. 103-160, § 811(a), 
amended subpar. (B) generally. Prior to amendment, 
subpar. (B) read as follows: "historically Black colleges 
and universities; and". 

Subsec. (a)(1)(C). Pub. L. 103-160, § 811(b), amended 
subpar. (C) generally. Prior to amendment, subpar. (C) 
read as follows: "minority institutions (as defined in 
paragraphs (3), (4), and (5) of section 312(b) of the High- 
er Education Act of 1965 (20 U.S.C. 1058)), including any 
nonprofit research institution that was an integral part 
of a historically Black college or university before No- 
vember 14, 1986." 

Subsec. (f)(2). Pub. L. 103-160, § 811(c), amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The Secretary of Defense shall prescribe regulations 
which provide for the following: 

"(A) A requirement that a business which rep- 
resents itself as an entity described in subsection 
(a)(1) and is seeking a Department of Defense con- 
tract maintain its status as an entity at the time of 
contract award. 

"(B) A prohibition on the award of a contract under 
this section to an entity described in subsection (a)(1) 
unless the entity agrees to comply with the require- 
ments of section 15(o)(l) of the Small Business Act (15 
U.S.C. 644(o)(l))." 

Subsec. (i). Pub. L. 103-35 amended and made tech- 
nical amendment to directory language of Pub. L. 
102-484, § 801(f). See 1992 Amendment note for subsec. (h) 
below. 

Subsec. (i)(3)(D). Pub. L. 103-160, § 811(e), added sub- 
par. (D). 

1992— Subsec. (a)(3). Pub. L. 102-484, § 801(b), added 
par. (3). 

Subsec. (e). Pub. L. 102-484, § 801(c)(1), substituted 
"subsection (a):" for "subsection (a) — " in introductory 
provisions. 

Subsec. (e)(1). Pub. L. 102-484, § 801(c)(2), added par. (1) 
and struck out former par. (1) which read as follows: 
"The Secretary of Defense shall exercise his utmost au- 
thority, resourcefulness, and diligence." 



Subsec. (e)(2). Pub. L. 102-484, § 801(c)(3), inserted at 
end "The Secretary shall prescribe regulations that 
provide guidance to contracting officers for making ad- 
vance payments to entities described in subsection 
(a)(1) under such section." 

Subsec. (e)(3). Pub. L. 102-484, § 801(c)(4), inserted "and 
partial set asides for entities described in subsection 
(a)(1)" after "Act". 

Subsec. (e)(5). Pub. L. 102-484. § 801(c)(5), added par. 
(5). 

Subsec. (f). Pub. L. 102-484, § 801(d), substituted "Pen- 
alties and Regulations Relating to Status" for "Pen- 
alties for Misrepresentation" in heading, designated ex- 
isting provisions as par. (1), and added par. (2). 

Subsec. (g). Pub. L. 102-484, §801(e)(2), added subsec. 

(g) . Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 102-484, §802(2), added subsec. (h). 
Former subsec. (h) redesignated (i). 

Pub. L. 102-484, § 801(f), as amended by Pub. L. 103-35, 
substituted "Report" for "Reports" in heading, struck 
out "July 15 of each year, the Secretary of Defense 
shall submit to Congress a report on the progress to- 
ward meeting the goal of subsection (a) during the cur- 
rent fiscal year. (2) Not later than" after "(1) Not later 
than", struck out "final" after "Congress a", and sub- 
stituted "Secretary toward attaining" for "Secretary 
with" in former par. (2), redesignated par. (3) as (2) and 
substituted "report required under paragraph (1) shall" 
for "reports described in paragraphs (1) and (2) shall 
each", redesignated par. (4) as (3) and substituted "re- 
port required under paragraph (1)" for "reports re- 
quired under paragraph (2)", and struck out par. (5) 
which read as follows: "The first report required by 
this subsection shall be submitted between May 1 and 
May 30, 1987." 

Pub. L. 102-484, § 801(e)(1), redesignated subsec. (g) as 

(h) . Former subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 102-484, §802(1), redesignated sub- 
sec. (h) as (i). Former subsec. (i) redesignated (j). 
Pub. L. 102-484, § 801(e)(1), redesignated subsec. (h) as 

(i) . 

Subsec. (j). Pub. L. 102-484, §802(1), redesignated sub- 
sec. (i) as (j). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-135 effective Oct. 1, 1997, 
see section 3 of Pub. L. 105-135 set out as a note under 
section 631 of Title 15, Commerce and Trade. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if in- 
cluded in the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date of 1992 Amendment 

Section 801(f) of Pub. L. 102-484 provided that the 
amendment made by that section is effective Oct. 1, 
1993. 

Regulations 

Pub. L. 103-160, div. A, title VIII, § 811(d), Nov. 30, 1993, 
107 Stat. 1702, provided that: 
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"(1) The Secretary of Defense shall propose amend- 
ments to the Department of Defense Supplement to the 
Federal Acquisition Regulation that address the mat- 
ters described in subsection (g) and subsection (h)(2) of 
section 2323 of title 10, United States Code. 

"(2) Not later than 15 days after the date of the enact- 
ment of this Act [Nov. 30, 1993], the Secretary shall 
publish such proposed amendments in accordance with 
section 22 of the Office of Federal Procurement Policy 
Act ([former] 41 U.S.C. 418b) [now 41 U.S.C. 1707]. The 
Secretary shall provide a period of at least 60 days for 
public comment on the proposed amendments. 

"(3) The Secretary shall publish the final regulations 
not later than 120 days after the date of the enactment 
of this Act." 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2323a. Credit for Indian contracting in meeting 
certain subcontracting goals for small dis- 
advantaged businesses and certain institu- 
tions of higher education 

(a) Regulations— Subject to subsections (b) 
and (c), in any case in which a subcontracting 
goal is specified in a Department of Defense con- 
tract in the implementation of section 2323 of 
this title and section 8(d) of the Small Business 
Act (15 U.S.C. 637(d)), credit toward meeting 
that subcontracting goal shall be given for — 

(1) work performed in connection with that 
Department of Defense contract, and work 
performed in connection with any subcontract 
awarded under that Department of Defense 
contract, if such work is performed on any In- 
dian lands and meets the requirements of 
paragraph (1) of subsection (b); or 

(2) work performed in connection with that 
Department of Defense contract, and work 
performed in connection with any subcontract 
awarded under that Department of Defense 
contract, if the performance of such contract 
or subcontract is undertaken as a joint ven- 
ture that meets the requirements of paragraph 
(2) of that subsection. 

(b) Eligible Work. — (1) Work performed on In- 
dian lands meets the requirements of this para- 
graph if — 

(A) not less than 40 percent of the workers 
directly engaged in the performance of the 
work are Indians; or 

(B) the contractor or subcontractor has an 
agreement with the tribal government having 
jurisdiction over such Indian lands that pro- 
vides goals for training and development of 
the Indian workforce and Indian management. 

(2) A joint venture undertaking to perform a 
contract or subcontract meets the requirements 
of this paragraph if— 

(A) an Indian tribe or tribally owned cor- 
poration owns at least 50 percent of the joint 
venture; 

(B) the activities of the joint venture under 
the contract or subcontract provide employ- 



ment opportunities for Indians either directly 
or through the purchase of products or serv- 
ices for the performance of such contract or 
subcontract; and 

(C) the Indian tribe or tribally owned cor- 
poration manages the performance of such 
contract or subcontract. 

(c) Extent of Credit. — The amount of the 
credit given toward the attainment of any sub- 
contracting goal under subsection (a) shall be — 

(1) in the case of work performed as de- 
scribed in subsection (a)(1), the value of the 
work performed; and 

(2) in the case of a contract or subcontract 
undertaken to be performed by a joint venture 
as described in subsection (a)(2), an amount 
equal to the amount of the contract or sub- 
contract multiplied by the percentage of the 
tribe's or tribally owned corporation's owner- 
ship interest in the joint venture. 

(d) Regulations.— The Secretary of Defense 
shall prescribe regulations for the implementa- 
tion of this section. 

(e) Definitions. — In this section: 

(1) The term "Indian lands" has the meaning 
given that term by section 4(4) of the Indian 
Gaming Regulatory Act (102 Stat. 2468; 25 
U.S.C. 2703(4)). 

(2) The term "Indian" has the meaning given 
that term by section 4(d) of the Indian Self- 
Determination and Education Assistance Act 
(25 U.S.C. 450b(d)). 

(3) The term "Indian tribe" has the meaning 
given that term by section 4(e) of the Indian 
Self-Determination and Education Assistance 
Act (25 U.S.C. 450b(e)). 

(4) The term "tribally owned corporation" 
means a corporation owned entirely by an In- 
dian tribe. 

(Added Pub. L. 102-484, div. A, title VIII, 
§ 801(g)(1), Oct. 23, 1992, 106 Stat. 2445; amended 
Pub. L. 104-201, div. A, title X, §1074(a)(13), Sept. 
23, 1996, 110 Stat. 2659.) 

Codification 

Section, as added by Pub. L. 102-484, consists of text 
of Pub. L. 101-189, div. A, title VIII, §832, Nov. 29, 1989, 
103 Stat. 1508, revised by Pub. L. 102-484 by substituting 
"section 2323 of this title" for "section 1207 of the Na- 
tional Defense Authorization Act for Fiscal Year 1987 
(10 U.S.C. 2301 note)" in subsec. (a). Section 832 of Pub. 
L. 101-189, which was formerly set out as a note under 
section 2301 of this title, was repealed by Pub. L. 
102-484, div. A, title VIII, § 801(h)(5), Oct. 23, 1992, 106 
Stat. 2445. 

Amendments 

1996— Subsec. (a). Pub. L. 104-201, which directed 
amendment of subsec. (a) by substituting "section 2323 
of this title" for "section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (10 U.S.C. 2301 
note)", could not be executed because the language 
"section 1207 of the National Defense Authorization 
Act for Fiscal Year 1987 (10 U.S.C. 2301 note)" did not 
appear. See Codification note above. 

§ 2324. Allowable costs under defense contracts 

(a) Indirect Cost That Violates a FAR Cost 
Principle. — The head of an agency shall require 
that a covered contract provide that if the con- 
tractor submits to the agency a proposal for set- 
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tlement of indirect costs incurred by the con- 
tractor for any period after such costs have been 
accrued and if that proposal includes the sub- 
mission of a cost which is unallowable because 
the cost violates a cost principle in the Federal 
Acquisition Regulation or applicable agency 
supplement to the Federal Acquisition Regula- 
tion, the cost shall be disallowed. 

(b) Penalty for Violation of Cost Prin- 
ciple. — (1) If the head of the agency determines 
that a cost submitted by a contractor in its pro- 
posal for settlement is expressly unallowable 
under a cost principle referred to in subsection 
(a) that defines the allowability of specific se- 
lected costs, the head of the agency shall assess 
a penalty against the contractor in an amount 
equal to — 

(A) the amount of the disallowed cost allo- 
cated to covered contracts for which a pro- 
posal for settlement of indirect costs has been 
submitted; plus 

(B) interest (to be computed based on provi- 
sions in the Federal Acquisition Regulation) 
to compensate the United States for the use of 
any funds which a contractor has been paid in 
excess of the amount to which the contractor 
was entitled. 

(2) If the head of the agency determines that a 
proposal for settlement of indirect costs submit- 
ted by a contractor includes a cost determined 
to be unallowable in the case of such contractor 
before the submission of such proposal, the head 
of the agency shall assess a penalty against the 
contractor in an amount equal to two times the 
amount of the disallowed cost allocated to cov- 
ered contracts for which a proposal for settle- 
ment of indirect costs has been submitted. 

(c) Waiver of Penalty.— The Federal Acquisi- 
tion Regulation shall provide for a penalty 
under subsection (b) to be waived in the case of 
a contractor's proposal for settlement of indi- 
rect costs when — 

(1) the contractor withdraws the proposal be- 
fore the formal initiation of an audit of the 
proposal by the Federal Government and re- 
submits a revised proposal; 

(2) the amount of unallowable costs subject 
to the penalty is insignificant; or 

(3) the contractor demonstrates, to the con- 
tracting officer's satisfaction, that — 

(A) it has established appropriate policies 
and personnel training and an internal con- 
trol and review system that provide assur- 
ances that unallowable costs subject to pen- 
alties are precluded from being included in 
the contractor's proposal for settlement of 
indirect costs; and 

(B) the unallowable costs subject to the 
penalty were inadvertently incorporated 
into the proposal. 

(d) Applicability of Contract Disputes Pro- 
cedure to Disallowance of Cost and Assess- 
ment of Penalty. — An action of the head of an 
agency under subsection (a) or (b) — 

(1) shall be considered a final decision for 
the purposes of section 7103 of title 41; and 

(2) is appealable in the manner provided in 
section 7104(a) of title 41. 

(e) Specific Costs Not Allowable. — (1) The 
following costs are not allowable under a cov- 
ered contract: 



(A) Costs of entertainment, including 
amusement, diversion, and social activities 
and any costs directly associated with such 
costs (such as tickets to shows or sports 
events, meals, lodging, rentals, transpor- 
tation, and gratuities). 

(B) Costs incurred to influence (directly or 
indirectly) legislative action on any matter 
pending before Congress, a State legislature, 
or a legislative body of a political subdivision 
of a State. 

(C) Costs incurred in defense of any civil or 
criminal fraud proceeding or similar proceed- 
ing (including filing of any false certification) 
brought by the United States where the con- 
tractor is found liable or has pleaded nolo con- 
tendere to a charge of fraud or similar pro- 
ceeding (including filing of a false certifi- 
cation). 

(D) Payments of fines and penalties result- 
ing from violations of, or failure to comply 
with, Federal, State, local, or foreign laws and 
regulations, except when incurred as a result 
of compliance with specific terms and condi- 
tions of the contract or specific written in- 
structions from the contracting officer au- 
thorizing in advance such payments in accord- 
ance with applicable provisions of the Federal 
Acquisition Regulation. 

(E) Costs of membership in any social, din- 
ing, or country club or organization. 

(F) Costs of alcoholic beverages. 

(G) Contributions or donations, regardless of 
the recipient. 

(H) Costs of advertising designed to promote 
the contractor or its products. 

(I) Costs of promotional items and memora- 
bilia, including models, gifts, and souvenirs. 

(J) Costs for travel by commercial aircraft 
which exceed the amount of the standard com- 
mercial fare. 

(K) Costs incurred in making any payment 
(commonly known as a "golden parachute 
payment") which is — 

(i) in an amount in excess of the normal 
severance pay paid by the contractor to an 
employee upon termination of employment; 
and 

(ii) is paid to the employee contingent 
upon, and following, a change in manage- 
ment control over, or ownership of, the con- 
tractor or a substantial portion of the con- 
tractor's assets. 

(L) Costs of commercial insurance that pro- 
tects against the costs of the contractor for 
correction of the contractor's own defects in 
materials or workmanship. 

(M) Costs of severance pay paid by the con- 
tractor to foreign nationals employed by the 
contractor under a service contract performed 
outside the United States, to the extent that 
the amount of severance pay paid in any case 
exceeds the amount paid in the industry in- 
volved under the customary or prevailing 
practice for firms in that industry providing 
similar services in the United States, as deter- 
mined under the Federal Acquisition Regula- 
tion. 

(N) Costs of severance pay paid by the con- 
tractor to a foreign national employed by the 
contractor under a service contract performed 
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in a foreign country if the termination of the 
employment of the foreign national is the re- 
sult of the closing of, or the curtailment of ac- 
tivities at, a United States military facility in 
that country at the request of the government 
of that country. 

(0) Costs incurred by a contractor in connec- 
tion with any criminal, civil, or administra- 
tive proceeding commenced by the United 
States or a State, to the extent provided in 
subsection (k). 

(P) Costs of compensation of any contractor 
employee for a fiscal year, regardless of the 
contract funding source, to the extent that 
such compensation exceeds the benchmark 
compensation amount determined applicable 
for the fiscal year by the Administrator for 
Federal Procurement Policy under section 1127 
of title 41, except that the Secretary of De- 
fense may establish one or more narrowly tar- 
geted exceptions for scientists and engineers 
upon a determination that such exceptions are 
needed to ensure that the Department of De- 
fense has continued access to needed skills and 
capabilities. 

(2) (A) The Secretary of Defense may provide in 
a military banking contract that the provisions 
of paragraphs (1)(M) and (1)(N) shall not apply to 
costs incurred under the contract by the con- 
tractor for payment of mandated foreign na- 
tional severance pay. The Secretary may in- 
clude such a provision in a military banking 
contract only if the Secretary determines, with 
respect to that contract, that the contractor has 
taken (or has established plans to take) appro- 
priate actions within the contractor's control to 
minimize the amount and number of incidents of 
the payment of severance pay by the contractor 
to employees under the contract who are foreign 
nationals. 

(B) In subparagraph (A): 

(1) The term "military banking contract" 
means a contract between the Secretary and a 
financial institution under which the financial 
institution operates a military banking facil- 
ity outside the United States for use by mem- 
bers of the armed forces stationed or deployed 
outside the United States and other author- 
ized personnel. 

(ii) The term "mandated foreign national 
severance pay" means severance pay paid by a 
contractor to a foreign national employee the 
payment of which by the contractor is re- 
quired in order to comply with a law that is 
generally applicable to a significant number of 
businesses in the country in which the foreign 
national receiving the payment performed 
services under the contract. 

(C) Subparagraph (A) does not apply to a con- 
tract with a financial institution that is owned 
or controlled by citizens or nationals of a for- 
eign country, as determined by the Secretary of 
Defense. Such a determination shall be made in 
accordance with the criteria set out in para- 
graph (1) of section 4(g) of the Buy American 
Act (as added by section 7002(2) of the Omnibus 
Trade and Competitiveness Act of 1988) and the 
policy guidance referred to in paragraph (2)(A) 
of that section. 

(3) (A) Pursuant to the Federal Acquisition 
Regulation and subject to the availability of ap- 



propriations, the head of an agency awarding a 
covered contract (other than a contract to 
which paragraph (2) applies) may waive the ap- 
plication of the provisions of paragraphs (1)(M) 
and (1)(N) to that contract if the head of the 
agency determines that — 

(i) the application of such provisions to the 
contract would adversely affect the continu- 
ation of a program, project, or activity that 
provides significant support services for mem- 
bers of the armed forces stationed or deployed 
outside the United States; 

(ii) the contractor has taken (or has estab- 
lished plans to take) appropriate actions with- 
in the contractor's control to minimize the 
amount and number of incidents of the pay- 
ment of severance pay by the contractor to 
employees under the contract who are foreign 
nationals; and 

(iii) the payment of severance pay is nec- 
essary in order to comply with a law that is 
generally applicable to a significant number of 
businesses in the country in which the foreign 
national receiving the payment performed 
services under the contract or is necessary to 
comply with a collective bargaining agree- 
ment. 

(B) The head of an agency shall include in the 
solicitation for a covered contract a statement 
indicating — 

(i) that a waiver has been granted under sub- 
paragraph (A) for the contract; or 

(ii) whether the head of the agency will con- 
sider granting such a waiver, and, if the agen- 
cy head will consider granting a waiver, the 
criteria to be used in granting the waiver. 

(C) The head of an agency shall make the final 
determination regarding whether to grant a 
waiver under subparagraph (A) with respect to a 
covered contract before award of the contract. 

(4) The provisions of the Federal Acquisition 
Regulation implementing this section may es- 
tablish appropriate definitions, exclusions, limi- 
tations, and qualifications. 

(f) Required Regulations.— (1) The Federal 
Acquisition Regulation shall contain provisions 
on the allowability of contractor costs. Such 
provisions shall define in detail and in specific 
terms those costs which are unallowable, in 
whole or in part, under covered contracts. The 
regulations shall, at a minimum, clarify the 
cost principles applicable to contractor costs of 
the following: 

(A) Air shows. 

(B) Membership in civic, community, and 
professional organizations. 

(C) Recruitment. 

(D) Employee morale and welfare. 

(E) Actions to influence (directly or indi- 
rectly) executive branch action on regulatory 
and contract matters (other than costs in- 
curred in regard to contract proposals pursu- 
ant to solicited or unsolicited bids). 

(F) Community relations. 

(G) Dining facilities. 

(H) Professional and consulting services, in- 
cluding legal services. 

(I) Compensation. 

(J) Selling and marketing. 
(K) Travel. 
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(L) Public relations. 

(M) Hotel and meal expenses. 

(N) Expense of corporate aircraft. 

(O) Company-furnished automobiles. 

(P) Advertising. 

(Q) Conventions. 

(2) The Federal Acquisition Regulation shall 
require that a contracting officer not resolve 
any questioned costs until he has obtained — 

(A) adequate documentation with respect to 
such costs; and 

(B) the opinion of the contract auditor on 
the allowability of such costs. 

(3) The Federal Acquisition Regulation shall 
provide that, to the maximum extent prac- 
ticable, the contract auditor be present at any 
negotiation or meeting with the contractor re- 
garding a determination of the allowability of 
indirect costs of the contractor. 

(4) The Federal Acquisition Regulation shall 
require that all categories of costs designated in 
the report of the contract auditor as questioned 
with respect to a proposal for settlement be re- 
solved in such a manner that the amount of the 
individual questioned costs that are paid will be 
reflected in the settlement. 

(g) Applicability of Regulations to Sub- 
contractors. — The regulations referred to in 
subsections (e) and (f)(1) shall require prime con- 
tractors of a covered contract, to the maximum 
extent practicable, to apply the provisions of 
such regulations to all subcontractors of the 
covered contract. 

(h) Contractor Certification Required. — (1) 
A proposal for settlement of indirect costs appli- 
cable to a covered contract shall include a cer- 
tification by an official of the contractor that, 
to the best of the certifying official's knowledge 
and belief, all indirect costs included in the pro- 
posal are allowable. Any such certification shall 
be in a form prescribed in the Federal Acquisi- 
tion Regulation. 

(2) The head of the agency or the Secretary of 
the military department concerned may, in an 
exceptional case, waive the requirement for cer- 
tification under paragraph (1) in the case of any 
contract if the head of the agency or the Sec- 
retary — 

(A) determines in such case that it would be 
in the interest of the United States to waive 
such certification; and 

(B) states in writing the reasons for that de- 
termination and makes such determination 
available to the public. 

(i) Penalties for Submission of Cost Known 
as Not Allowable. — The submission to an agen- 
cy of a proposal for settlement of costs for any 
period after such costs have been accrued that 
includes a cost that is expressly specified by 
statute or regulation as being unallowable, with 
the knowledge that such cost is unallowable, 
shall be subject to the provisions of section 287 
of title 18 and section 3729 of title 31. 

(j) Contractor To have Burden of Proof.— 
In a proceeding before the Armed Services Board 
of Contract Appeals, the United States Court of 
Federal Claims, or any other Federal court in 
which the reasonableness of indirect costs for 
which a contractor seeks reimbursement from 
the Department of Defense is in issue, the bur- 



den of proof shall be upon the contractor to es- 
tablish that those costs are reasonable. 

(k) Proceeding Costs Not Allowable. — (1) 
Except as otherwise provided in this subsection, 
costs incurred by a contractor in connection 
with any criminal, civil, or administrative pro- 
ceeding commenced by the United States or a 
State are not allowable as reimbursable costs 
under a covered contract if the proceeding (A) 
relates to a violation of, or failure to comply 
with, a Federal or State statute or regulation, 
and (B) results in a disposition described in 
paragraph (2). 

(2) A disposition referred to in paragraph (1)(B) 
is any of the following: 

(A) In the case of a criminal proceeding, a 
conviction (including a conviction pursuant to 
a plea of nolo contendere) by reason of the vio- 
lation or failure referred to in paragraph (1). 

(B) In the case of a civil or administrative 
proceeding involving an allegation of fraud or 
similar misconduct, a determination of con- 
tractor liability on the basis of the violation 
or failure referred to in paragraph (1). 

(C) In the case of any civil or administrative 
proceeding, the imposition of a monetary pen- 
alty by reason of the violation or failure re- 
ferred to in paragraph (1). 

(D) A final decision — 

(i) to debar or suspend the contractor; 

(ii) to rescind or void the contract; or 

(iii) to terminate the contract for default; 

by reason of the violation or failure referred 
to in paragraph (1). 

(E) A disposition of the proceeding by con- 
sent or compromise if such action could have 
resulted in a disposition described in subpara- 
graph (A), (B), (C), or (D). 

(3) In the case of a proceeding referred to in 
paragraph (1) that is commenced by the United 
States and is resolved by consent or compromise 
pursuant to an agreement entered into by a con- 
tractor and the United States, the costs in- 
curred by the contractor in connection with 
such proceeding that are otherwise not allow- 
able as reimbursable costs under such paragraph 
may be allowed to the extent specifically pro- 
vided in such agreement. 

(4) In the case of a proceeding referred to in 
paragraph (1) that is commenced by a State, the 
head of the agency or Secretary of the military 
department concerned that awarded the covered 
contract involved in the proceeding may allow 
the costs incurred by the contractor in connec- 
tion with such proceeding as reimbursable costs 
if the agency head or Secretary determines, in 
accordance with the Federal Acquisition Regu- 
lation, that the costs were incurred as a result 
of (A) a specific term or condition of the con- 
tract, or (B) specific written instructions of the 
agency or military department. 

(5) (A) Except as provided in subparagraph (C), 
costs incurred by a contractor in connection 
with a criminal, civil, or administrative pro- 
ceeding commenced by the United States or a 
State in connection with a covered contract 
may be allowed as reimbursable costs under the 
contract if such costs are not disallowable under 
paragraph (1), but only to the extent provided in 
subparagraph (B). 
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(B) (i) The amount of the costs allowable under 
subparagraph (A) in any case may not exceed 
the amount equal to 80 percent of the amount of 
the costs incurred, to the extent that such costs 
are determined to be otherwise allowable and al- 
locable under the Federal Acquisition Regula- 
tion. 

(ii) Regulations issued for the purpose of 
clause (i) shall provide for appropriate consider- 
ation of the complexity of procurement litiga- 
tion, generally accepted principles governing 
the award of legal fees in civil actions involving 
the United States as a party, and such other fac- 
tors as may be appropriate. 

(C) In the case of a proceeding referred to in 
subparagraph (A), contractor costs otherwise al- 
lowable as reimbursable costs under this para- 
graph are not allowable if (i) such proceeding in- 
volves the same contractor misconduct alleged 
as the basis of another criminal, civil, or admin- 
istrative proceeding, and (ii) the costs of such 
other proceeding are not allowable under para- 
graph (1). 

(6) In this subsection: 

(A) The term "proceeding" includes an in- 
vestigation. 

(B) The term "costs", with respect to a pro- 
ceeding — 

(i) means all costs incurred by a contrac- 
tor, whether before or after the commence- 
ment of any such proceeding; and 

(ii) includes — 

(I) administrative and clerical expenses; 

(II) the cost of legal services, including 
legal services performed by an employee of 
the contractor; 

(III) the cost of the services of account- 
ants and consultants retained by the con- 
tractor; and 

(IV) the pay of directors, officers, and 
employees of the contractor for time de- 
voted by such directors, officers, and em- 
ployees to such proceeding. 

(C) The term "penalty" does not include res- 
titution, reimbursement, or compensatory 
damages. 

(0 Definitions.— In this section: 

(1) (A) The term "covered contract" means a 
contract for an amount in excess of $500,000 
that is entered into by the head of an agency, 
except that such term does not include a fixed- 
price contract without cost incentives or any 
firm fixed-price contract for the purchase of 
commercial items. 

(B) Effective on October 1 of each year that 
is divisible by five, the amount set forth in 
subparagraph (A) shall be adjusted to the 
equivalent amount in constant fiscal year 1994 
dollars. An amount, as so adjusted, that is not 
evenly divisible by $50,000 shall be rounded to 
the nearest multiple of $50,000. In the case of 
an amount that is evenly divisible by $25,000 
but is not evenly divisible by $50,000, the 
amount shall be rounded to the next higher 
multiple of $50,000. 

(2) The term "head of the agency" or "agen- 
cy head" does not include the Secretary of a 
military department. 

(3) The term "agency" means the Depart- 
ment of Defense, the Coast Guard, and the Na- 
tional Aeronautics and Space Administration. 



(4) The term "compensation", for a year, 
means the total amount of wages, salary, bo- 
nuses and deferred compensation for the year, 
whether paid, earned, or otherwise accruing, 
as recorded in an employer's cost accounting 
records for the year. 

[(5) Repealed. Pub. L. 112-81, div. A, title 
VIII, § 803(b), Dec. 31, 2011, 125 Stat. 1485.] 

(6) The term "fiscal year" means a fiscal 
year established by a contractor for account- 
ing purposes. 

(Added Pub. L. 99-145, title IX, § 911(a)(1), Nov. 8, 
1985, 99 Stat. 682; amended Pub. L. 99-190, § 101(b) 
[title VIII, § 8112(a)], Dec. 19, 1985, 99 Stat. 1185, 
1223; Pub. L. 100-26, §7(k)(3), Apr. 21, 1987, 101 
Stat. 284; Pub. L. 100-180, div. A, title VIII, 
§ 805(a), Dec. 4, 1987, 101 Stat. 1126; Pub. L. 
100-370, § 1(f)(2)(A), (3)(A), July 19, 1988, 102 Stat. 
846; Pub. L. 100-456, div. A, title III, § 322(a), title 
VIII, §§ 826(a), 832(a), Sept. 29, 1988, 102 Stat. 1952, 
2022, 2023; Pub. L. 100-463, title VIII, § 8105(a), 
Oct. 1, 1988, 102 Stat. 2270-36; Pub. L. 100-526, 
title I, § 106(a)(2), Oct. 24, 1988, 102 Stat. 2625; 
Pub. L. 100-700, §8(b), Nov. 19, 1988, 102 Stat. 4636; 
Pub. L. 101-189, div. A, title III, § 311(a)(1), title 
VIII, § 853(a)(1), (b)(3), Nov. 29, 1989, 103 Stat. 
1411, 1518; Pub. L. 101-510, div. A, title XIII, 
§1301(10), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 
102-190, div. A, title III, § 346(a), Dec. 5, 1991, 105 
Stat. 1346; Pub. L. 102-484, div. A, title VIII, 
§ 818(a), title X, §1052(26), title XIII, § 1352(b), Oct. 
23, 1992, 106 Stat. 2457, 2500, 2559; Pub. L. 103-355, 
title II, §2101(a)-(d), Oct. 13, 1994, 108 Stat. 
3306-3308; Pub. L. 104-106, div. D, title XLIII, 
§ 4321(a)(5), (b)(9), Feb. 10, 1996, 110 Stat. 671, 672; 
Pub. L. 105-85, div. A, title VIII, § 808(a), Nov. 18, 
1997, 111 Stat. 1836; Pub. L. 105-261, div. A, title 
VIII, § 804(a), Oct. 17, 1998, 112 Stat. 2083; Pub. L. 
111-350, §5(b)(19), Jan. 4, 2011, 124 Stat. 3844; Pub. 
L. 112-81, div. A, title VIII, § 803(a), (b), Dec. 31, 
2011, 125 Stat. 1485.) 

Historical and Revision Notes 

Subsection (e)(l)(L) is based on section 2399 of this 
title as enacted by Pub. L. 97-295, §1(29)(A), Oct. 12, 
1982, 96 Stat. 1293. 

Section 1(f)(2) of the bill would transfer the provi- 
sions of existing 10 U.S.C. 2399 to a new subparagraph 
(L) of 10 U.S.C. 2324(e)(1). The existing section 2399 pro- 
hibits the use of appropriated funds to reimburse a de- 
fense contractor for insurance against the contractor's 
costs of correcting defects in the contractor's materials 
or workmanship. The transfer would add the provision 
to the list of contractor costs which are not allowable 
as expenses which may be paid by the Department of 
Defense under a contract. This allowable cost limita- 
tion applies only to contracts for more than $100,000 
other than fixed price contracts without cost incen- 
tives (see 10 U.S.C. 2324(k)). The committee determined 
that it is appropriate to treat the subject matter of sec- 
tion 2399 in the same manner as other provisions relat- 
ing to allowable costs of defense contractors and notes 
that section 2324, providing a more comprehensive 
treatment of allowable costs, was enacted after section 
2399. The committee recognizes that contracts for 
amounts less than $100,000 and fixed price contracts 
without cost incentives are covered by the existing sec- 
tion 2399 and would not be covered by the provision as 
transferred. The committee determined that in prac- 
tice the existing section 2399 would not have significant 
applicability to such contracts and that the transfer is 
appropriate as part of this bill. 

Subsection (j) is based on Pub. L. 99-145, title IX, 
§933, Nov. 8, 1985, 99 Stat. 700. 
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References in Text 

Section 4 of the Buy American Act (as added by sec- 
tion 7002(2) of the Omnibus Trade and Competitiveness 
Act of 1988), referred to in subsec. (e)(2)(C), was section 
4 of act Mar. 3, 1933, ch. 212, title III, as added Pub. L. 
100-418, title VII, §7002(2), Aug. 23, 1988, 102 Stat. 1545. 
Section 4, which was classified to section 10b-l of 
former Title 41, Public Contracts, was omitted from the 
Code in view of section 7004 of Pub. L. 100-418 which 
provided that the amendment by Pub. L. 100-418 which 
enacted section 4 ceased to be effective on Apr. 30, 1996. 
Section 4 was subsequently repealed by Pub. L. 111-350, 
§7(b), Jan. 4, 2011, 124 Stat. 3855, which Act enacted 
Title 41, Public Contracts. 

Codification 

Another section 2324 of this title was contained in 
chapter 138 and was renumbered section 2344 of this 
title. 

Amendments 

2011— Subsec. (d)(1). Pub. L. 111-350, §5(b)(19)(A), sub- 
stituted "section 7103 of title 41" for "section 6 of the 
Contract Disputes Act of 1978 (41 U.S.C. 605)". 

Subsec. (d)(2). Pub. L. 111-350, §5(b)(19)(B), substituted 
"section 7104(a) of title 41" for "section 7 of such Act 
(41 U.S.C. 606)". 

Subsec. (e)(l)(P). Pub. L. 112-81, § 803(a), substituted 
"any contractor employee" for "senior executives of 
contractors" and inserted", except that the Secretary 
of Defense may establish one or more narrowly tar- 
geted exceptions for scientists and engineers upon a de- 
termination that such exceptions are needed to ensure 
that the Department of Defense has continued access to 
needed skills and capabilities" before period at end. 

Pub. L. 111-350, §5(b)(19)(C), substituted "section 1127 
of title 41" for "section 39 of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 435)". 

Subsec. (e)(2)(C). Pub. L. 111-350, § 5(b)(19)(D), sub- 
stituted "(as added by section 7002(2) of the Omnibus 
Trade and Competitiveness Act of 1988)" for "(41 U.S.C. 
10b-D". 

Subsec. (0(5). Pub. L. 112-81, § 803(b), struck out par. 
(5) which read as follows: "The term 'senior executives', 
with respect to a contractor, means the five most high- 
ly compensated employees in management positions at 
each home office and each segment of the contractor." 

1998— Subsec. (0(5). Pub. L. 105-261 amended par. (5) 
generally. Prior to amendment, par. (5) read as follows: 
"The term 'senior executive', with respect to a contrac- 
tor, means — 

"(A) the chief executive officer of the contractor or 
any individual acting in a similar capacity for the 
contractor; 

"(B) the four most highly compensated employees 
in management positions of the contractor other 
than the chief executive officer; and 

"(C) in the case of a contractor that has compo- 
nents which report directly to the contractor's head- 
quarters, the five most highly compensated employ- 
ees in management positions at each such compo- 
nent." 

1997— Subsec. (e)(l)(P). Pub. L. 105-85, § 808(a)(1), added 
subpar. (P). 

Subsec. (0(4) to (6). Pub. L. 105-85, § 808(a)(2), added 
pars. (4) to (6). 

1996— Subsec. (e)(2)(C). Pub. L. 104-106, § 4321(b)(9)(A), 
struck out "awarding the contract" after "Secretary of 
Defense" and substituted "the Buy American Act (41 
U.S.C. 10b-D" for "title III of the Act of March 3, 1933 
(41 U.S.C. 10b-l) (commonly referred to as the Buy 
American Act)". 

Subsec. (f)(2) to (4). Pub. L. 104-106, § 4321(a)(5), made 
technical correction to directory language of Pub. L. 
103-355, §2101(a)(6)(B)(ii). See 1994 Amendment notes 
below. 

Subsec. (h)(2). Pub. L. 104-106, § 4321(b)(9)(B), inserted 
"the head of the agency or" after "in the case of any 
contract if". 



1994— Subsec. (a). Pub. L. 103-355, § 2101(a), inserted 
heading and substituted "head of an agency" for "Sec- 
retary of Defense", "agency" for "Department of De- 
fense", and "applicable agency supplement" for "the 
Department of Defense Supplement". 

Subsec. (b). Pub. L. 103-355, § 2101(a)(2)(A), inserted 
heading. 

Subsec. (b)(1). Pub. L. 103-355, § 2101(a)(2)(C), sub- 
stituted "head of the agency" for "Secretary" in two 
places in introductory provisions. 

Subsec. (b)(1)(B). Pub. L. 103-355, § 2101(a)(2)(B), sub- 
stituted "provisions in the Federal Acquisition Regula- 
tion" for "regulations issued by the Secretary". 

Subsec. (b)(2). Pub. L. 103-355, § 2101(a)(2)(C), sub- 
stituted "head of the agency" for "Secretary" in two 
places. 

Subsec. (c). Pub. L. 103-355, § 2101(a)(3), inserted head- 
ing and substituted "The Federal Acquisition Regula- 
tion shall provide" for "The Secretary shall prescribe 
regulations providing". 

Subsec. (d). Pub. L. 103-355, § 2101(a)(4), inserted head- 
ing and substituted "the head of an agency" for "the 
Secretary" in introductory provisions. 

Subsec. (e). Pub. L. 103-355, § 2101(a)(5)(A), inserted 
heading. 

Subsec. (e)(1)(B). Pub. L. 103-355, § 2101(b), substituted 
", a State legislature, or a legislative body of a politi- 
cal subdivision of a State" for "or a State legislature". 

Subsec. (e)(1)(D). Pub. L. 103-355, § 2101(a)(5)(B), sub- 
stituted "provisions of the Federal Acquisition Regula- 
tion" for "regulations of the Secretary of Defense". 

Subsec. (e)(l)(M). Pub. L. 103-355, § 2101(a)(5)(C), sub- 
stituted "the Federal Acquisition Regulation" for "reg- 
ulations prescribed by the Secretary of Defense". 

Subsec. (e)(2)(A). Pub. L. 103-355, § 2101(a)(5)(D), sub- 
stituted "the Secretary of Defense may provide" for 
"the Secretary may provide". 

Subsec. (e)(2)(C). Pub. L. 103-355, § 2101(a)(5)(E), sub- 
stituted "Secretary of Defense" for "head of the agen- 
cy". 

Subsec. (e)(3)(A). Pub. L. 103-355, § 2101(a)(5)(F), sub- 
stituted "the Federal Acquisition Regulation" for "reg- 
ulations prescribed by the Secretary". 

Subsec. (e)(4). Pub. L. 103-355, § 2101(a)(5)(G), amended 
par. (4) generally. Prior to amendment, par. (4) read as 
follows: "The Secretary shall prescribe regulations to 
implement this section. Such regulations may estab- 
lish appropriate definitions, exclusions, limitations, 
and qualifications." 

Subsec. (f)(1). Pub. L. 103-355, § 2101(a)(6)(A), inserted 
heading and substituted "(1) The Federal Acquisition 
Regulation shall contain provisions on the allowability 
of contractor costs. Such provisions" for "(1) The Sec- 
retary shall prescribe proposed regulations to amend 
those provisions of the Department of Defense Supple- 
ment to the Federal Acquisition Regulation dealing 
with the allowability of contractor costs. The amend- 
ments" and "The regulations" for "These regulations". 

Subsec. (f)(l)(Q). Pub. L. 103-355, § 2101(c), added sub- 
par. (Q). 

Subsec. (f)(2). Pub. L. 103-355, §2101(a)(6)(B)(ii), as 
amended by Pub. L. 104-106, § 4321(a)(5), substituted 
"Federal Acquisition Regulation" for "regulations". 

Subsec. (f)(2)(B). Pub. L. 103-355, §2101(a)(6)(B)(i), 
struck out "defense" before "contract auditor". 

Subsec. (f)(3). Pub. L. 103-355, §2101(a)(6)(B)(ii), as 
amended by Pub. L. 104-106, § 4321(a)(5), substituted 
"Federal Acquisition Regulation" for "regulations". 

Pub. L. 103-355, §2101(a)(6)(B)(i), struck out "defense" 
before "contract auditor". 

Subsec. (f)(4). Pub. L. 103-355, §2101(a)(6)(B)(ii), as 
amended by Pub. L. 104-106, § 4321(a)(5), substituted 
"Federal Acquisition Regulation" for "regulations". 

Pub. L. 103-355, §2101(a)(6)(B)(i), struck out "defense" 
before "contract auditor". 

Subsec. (g). Pub. L. 103-355, § 2101(a)(7), amended sub- 
sec. (g) generally. Prior to amendment, subsec. (g) read 
as follows: "The regulations of the Secretary required 
to be prescribed under subsections (e) and (f)(1) shall re- 
quire, to the maximum extent practicable, that such 
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regulations apply to all subcontractors of a covered 
contract." 

Subsec. (h). Pub. L. 103-355, § 2101(a)(8), Inserted head- 
ing and substituted "in the Federal Acquisition Regu- 
lation" for "by the Secretary" in par. (1) and "head of 
the agency" for "Secretary of Defense" in introductory 
provisions of par. (2). 

Subsec. (i). Pub. L. 103-355, § 2101(a)(9), inserted head- 
ing and substituted "The submission to an agency" for 
"The submission to the Department of Defense". 

Subsec. (j). Pub. L. 103-355, §2101(a)(10), inserted head- 
ing and substituted "United States Court of Federal 
Claims" for "United States Claims Court". 

Subsec. (k). Pub. L. 103-355, §2101(a)(ll)(A), inserted 
heading. 

Subsec. (k)(2)(D). Pub. L. 103-355, §2101(a)(ll)(B), 
struck out "by the Department of Defense" after "deci- 
sion" in introductory provisions. 

Subsec. (k)(4). Pub. L. 103-355, §2101(a)(ll)(C), inserted 
"or Secretary of the military department concerned" 
after "head of the agency", "or Secretary" after "agen- 
cy head", and "or military department" before period 
at end and substituted "in accordance with the Federal 
Acquisition Regulation" for "under regulations pre- 
scribed by such agency head". 

Subsec. (Z). Pub. L. 103-355, § 2101(d), added subsec. (Z) 
and struck out former subsec. (Z) which related to peri- 
odic evaluation by Comptroller General of implementa- 
tion of this section by Secretary of Defense. 

Subsec. (m). Pub. L. 103-355, § 2101(d), struck out sub- 
sec. (m) which read as follows: "In this section, the 
term 'covered contract' means a contract for an 
amount more than $100,000 entered into by the Depart- 
ment of Defense other than a fixed-price contract with- 
out cost incentives." 

1992— Subsec. (a). Pub. L. 102-484, § 818(a)(1)(A), redes- 
ignated subsec. (a)(1) as entire subsection. Former sub- 
sec. (a)(2) redesignated subsec. (b)(1). 

Subsec. (b)(1). Pub. L. 102-484, § 818(a)(1)(B), redesig- 
nated subsec. (a)(2) as subsec. (b)(1), in introductory 
provisions struck out "by clear and convincing evi- 
dence" after "Secretary determines" and substituted 
"expressly unallowable under a cost principle referred 
to in subsection (a) that defines the allowability of spe- 
cific selected costs" for "unallowable under paragraph 
(1)", and in subpar. (A), substituted "cost allocated to 
covered contracts for which a proposal for settlement 
of indirect costs has been submitted" for "costs". 
Former subsec. (b) redesignated subsec. (b)(2). 

Subsec. (b)(2). Pub. L. 102-484, § 818(a)(2), redesignated 
subsec. (b) as subsec. (b)(2), struck out ", in addition to 
the penalty assessed under subsection (a)," after 
"against the contractor", and substituted "the amount 
of the disallowed cost allocated to covered contracts 
for which a proposal for settlement of indirect costs 
has been submitted" for "the amount of such cost". 

Subsec. (c). Pub. L. 102-484, § 818(a)(5), added subsec. 

(c) . Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 102-484, § 818(a)(3), (4), redesig- 
nated subsec. (c) as (d) and struck out former subsec. 

(d) which read as follows: "If any penalty is assessed 
under subsection (a) or (b) with respect to a proposal 
for settlement of indirect costs, the Secretary may as- 
sess an additional penalty of not more than $10,000 per 
proposal." 

Subsec. (e)(3), (4). Pub. L. 102-484, § 1352(b), added par. 
(3) and redesignated former par. (3) as (4). 

Subsec. (f)(5). Pub. L. 102-484, §1052(26)(A), struck out 
par. (5) which read as follows: "The regulations shall 
provide that costs to promote the export of products of 
the United States defense industry, including costs of 
exhibiting or demonstrating products, shall be allow- 
able to the extent that such costs — 

"(A) are allocable, reasonable, and not otherwise 

unallowable; 

"(B) with respect to the activities of the business 
segment to which such costs are being allocated, are 
determined by the Secretary of Defense to be likely 
to result in future cost advantages to the United 
States; and 



"(C) with respect to a business segment which allo- 
cates to Department of Defense contracts $2,500,000 or 
more of such costs in any fiscal year of such business 
segment, are not in excess of the amount equal to 110 
percent of such costs incurred by such business seg- 
ment in the previous fiscal year." 

Subsec. (0(2). Pub. L. 102-484, § 1052(26)(B)(i), sub- 
stituted "paragraph (3)" for "subsection (e)(2)(C)". 

Subsec. (0(3). Pub. L. 102-484, § 1052(26)(B)(ii), added 
par. (3). 

1991— Subsec. (e)(2), (3). Pub. L. 102-190 added par. (2) 
and redesignated former par. (2) as (3). 

1990— Subsec. (e)(2). Pub. L. 101-510 struck out "(A)" 
before "The Secretary" and struck out subpars. (B) and 
(C) which read as follows: 

"(B) The Secretary shall submit to the committees 
named in subparagraph (C) any proposed regulations 
that would make substantive changes to regulations 
prescribed under the second sentence of subparagraph 
(A) before the publication of such proposed regulations 
in accordance with section 22 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 418b). 

"(C) The committees named in this subparagraph 
are — 

"(i) the Committees on Armed Services and on Gov- 
ernment Operations of the House of Representatives; 
and 

"(ii) the Committees on Armed Services and on 

Governmental Affairs of the Senate." 

1989— Subsec. (e)(l)(N), (O). Pub. L. 101-189, § 311(a)(1), 
added subpar. (N) and redesignated former subpar. (N) 
as (O). 

Subsec. (k)(5)(B)(i). Pub. L. 101-189, § 853(b)(3), sub- 
stituted "the Federal Acquisition Regulation" for "the 
single Government-wide procurement regulation issued 
pursuant to section 4(4)(A) of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 403(4)(A))". 

Subsec. (k)(6). Pub. L. 101-189, § 853(a)(1)(A), des- 
ignated par. (2) of subsec. (!), set out first, as subsec. 
(k)(6) and substituted "In this subsection:" for "In sub- 
section (k):" in introductory provisions. 

Subsec. (0. Pub. L. 101-189, § 853(a)(1)(A), (C), restored 
the text of subsec. (k) as in effect prior to being struck 
out by Pub. L. 100-700, § 8(b)(2) (see 1988 Amendment 
note below), designated such text as subsec. (0, and 
struck out former subsec. (0(1), set out first, which de- 
fined "covered contract". Former subsec. (0(2), set out 
first, was redesignated subsec. (k)(6). Former subsec. 
(0. set out second, was redesignated (m). 

Subsec. (m). Pub. L. 101-189, § 853(a)(1)(B), redesig- 
nated subsec. (0, set out second, as (m). 

1988— Subsec. (e)(l)(L). Pub. L. 100-370, § 1(f)(2)(A), 
added subpar. (L). 

Subsec. (e)(l)(M). Pub. L. 100-456, § 322(a), added sub- 
par. (M). 

Subsec. (e)(l)(N). Pub. L. 100-700, § 8(b)(1)(A), which di- 
rected amendment of subsec. (e) by striking out subpar. 
(N) and inserting in lieu thereof a new subpar. (N), was 
executed to subsec. (e)(l)(N) of this section as the prob- 
able intent of Congress. Former subpar. (N) read as fol- 
lows: "Except as provided in paragraph (2), costs in- 
curred in connection with any civil, criminal, or ad- 
ministrative action brought by the United States that 
results in a determination that a contractor has vio- 
lated or failed to comply with any Federal law or regu- 
lation if the action results in any of the following: 

"(i) In the case of a criminal action, a conviction 

(including a conviction pursuant to a plea of nolo 

contendere). 

"(ii) In the case of a civil or administrative action, 
(I) a determination by the Secretary of Defense that 
the violation or failure to comply was knowing or 
willful, and (II) the imposition of a monetary penalty. 

"(iii) A final decision by an appropriate official of 
the Department of Defense to debar or suspend the 
contractor or to rescind, void, or terminate a con- 
tract awarded to such contractor if such decision is 
based on a determination by the Secretary of Defense 
that the violation or failure to comply was knowing 
or willful." 



§2324 



TITLE 10— ARMED FORCES 



Page 1288 



Pub. L. 100-456, § 832(a)(1), added subpar. (N). 

Subsec. (e)(2), (3). Pub. L. 100-700, § 8(b)(1)(B), (C), re- 
designated par. (3) as (2) and struck out former par. (2) 
which read as follows: "If a civil, criminal, or adminis- 
trative action referred to in paragraph (1)(N) is re- 
solved by consent or compromise pursuant to an agree- 
ment entered into by a contractor and the United 
States, the contractor's costs that are otherwise not al- 
lowable under paragraph (1)(N) may be allowed to the 
extent provided in such agreement." 

Pub. L. 100-456, §832(a)(2), (3), added par. (2) and redes- 
ignated former par. (2) as (3). 

Subsec. (f)(5). Pub. L. 100-463, § 8105(a), and Pub. L. 

100- 456, § 826(a), amended section identically, tempo- 
rarily adding par. (5). Pub. L. 100-526 provided that Pub. 
L. 100-463, §8105, and amendment made by that section 
shall cease to be effective. See Effective and Termi- 
nation Dates of 1988 Amendment note below. 

Subsec. (j). Pub. L. 100-370, §l(f)(3)(A)(ii), added sub- 
sec. (j). Former subsec. (j) redesignated (k). 

Subsec. (k). Pub. L. 100-700, § 8(b)(2), added subsec. (k), 
and struck out former subsec. (k), the text of which 
was restored and redesignated subsec. (I) by Pub. L. 

101- 189, § 853(a)(1)(C). See 1989 Amendment note above. 
Pub. L. 100-370, §l(f)(3)(A)(i), redesignated subsec. (j) 

as (k). Former subsec. (k) redesignated (I). 

Subsec. (I). Pub. L. 100-700, § 8(b)(2), added subsec. (I) 
defining terms "covered contract", "proceeding", 
"costs", and "penalty". 

Pub. L. 100-370, §l(f)(3)(A)(i), redesignated subsec. (k) 
as (0- 

1987— Subsec. (e)(l)(K). Pub. L. 100-180 added subpar. 
(K). 

Subsec. (k). Pub. L. 100-26 inserted "the term" after 
"In this section,". 

1985— Subsec. (e)(2). Pub. L. 99-190, § 101(b) 
[§ 8112(a)(1)], designated existing provisions as subpar. 
(A) and added subpars. (B) and (C). 

Subsec. (h)(2). Pub. L. 99-190, § 101(b) [§ 8112(a)(2)], in- 
serted ", in an exceptional case," in provisions preced- 
ing subpar. (A). 

Subsecs. (j), (k). Pub. L. 99-190, § 101(b) [§ 8112(a)(3)], 
added subsec. (j) and redesignated former subsec. (j) as 
(k). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title VIII, § 803(c), Dec. 31, 2011, 
125 Stat. 1485, provided that: "The amendments made 
by this section [amending this section] — 

"(1) shall be implemented in the Federal Acquisi- 
tion Regulation within 180 days after the date of the 
enactment of this Act [Dec. 31, 2011]; and 

"(2) shall apply with respect to costs of compensa- 
tion incurred after January 1, 2012, under contracts 
entered into before, on, or after the date of the enact- 
ment of this Act." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title VIII, § 804(d), Oct. 17, 1998, 
112 Stat. 2083, provided that: "The amendments made 
by this section [amending this section, sections 256 and 
435 of Title 41, Public Contracts, and provisions set out 
as a note under section 435 of Title 41] shall apply with 
respect to costs of compensation of senior executives 
incurred after January 1, 1999, under covered contracts 
(as defined in section 2324(0 of title 10, United States 
Code, and section 306(0 of the Federal Property and Ad- 
ministrative Services Act of 1949 ([former] 41 
U.S.C.256(0)D] [now 41 U.S.C. 4301(2), 4302] entered into 
before, on, or after the date of the enactment of this 
Act [Oct. 17, 1998]." 

Effective Date of 1997 Amendment 

Pub. L. 105-85, div. A, title VIII, § 808(e), Nov. 18, 1997, 
111 Stat. 1838, provided that: "The amendments made 
by this section [see Tables for classification] shall — 
"(1) take effect on the date that is 90 days after the 
date of the enactment of this Act [Nov. 18, 1997]; and 
"(2) apply with respect to costs of compensation in- 
curred after January 1, 1998, under covered contracts 



entered into before, on, or after the date of the enact- 
ment of this Act." 

Effective Date of 1996 Amendment 

Section 4321(a) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Oct. 
13, 1994, and as if included in Pub. L. 103-355 as enacted. 

For effective date and applicability of amendment by 
section 4321(b)(9) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1992 Amendments 

Amendment by Pub. L. 102-572 effective Oct. 29, 1992, 
see section 911 of Pub. L. 102-572, set out as a note 
under section 171 of Title 28, Judiciary and Judicial 
Procedure. 

Section 818(b) of Pub. L. 102-484 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on the date of the enactment 
of this Act [Oct. 23, 1992] and shall apply, as provided in 
regulations prescribed by the Secretary of Defense, 
with respect to proposals for settlement of indirect 
costs for which the Federal Government has not for- 
mally initiated an audit before that date." 

Section 1352(c) of Pub. L. 102-484 provided that: "The 
amendments made by subsection (b) [amending this 
section] apply to covered contracts (as defined in sec- 
tion 2324 of title 10, United States Code) that are in ef- 
fect or are entered into on or after October 1, 1991, for 
costs incurred on or after October 1, 1991." 

Effective Date of 1991 Amendment 

Section 346(b) of Pub. L. 102-190 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall not apply with respect to a foreign na- 
tional whose employment under a military banking 
contract (defined in section 2324(e)(2)(B) of title 10, 
United States Code, as added by subsection (a)) was ter- 
minated before the date of the enactment of this Act 
[Dec. 5, 1991]." 

Effective Date of 1989 Amendment 

Section 311(a)(2) of Pub. L. 101-189 provided that: 
"Subparagraph (N) of such subsection [10 U.S.C. 
2324(e)(l)(N)], as added by paragraph (1), shall not apply 
with respect to the termination of the employment of 
a foreign national employed under any covered con- 
tract (as defined in subsection (I) of such section [10 
U.S.C. 2324(0]) if such termination is the result of the 
closing of, or the curtailment of activities at, a United 
States military facility in a foreign country pursuant 
to an agreement entered into with the government of 
that country before the date of the enactment of this 
Act [Nov. 29, 1989]." 

Section 853(a)(3) of Pub. L. 101-189 provided that: 
"The amendments made by this subsection [amending 
this section and provisions set out as a note below] 
shall take effect as of November 19, 1988." 

Effective and Termination Dates of 1988 
Amendments 

Section 8(e) of Pub. L. 100-700 provided that: "The 
amendments made by subsections (a) and (b) [enacting 
section 256 of Title 41, Public Contracts, and amending 
this section] shall take effect with respect to contracts 
awarded after the date of the enactment of this Act 
[Nov. 19, 1988]." 

Section 8105(d) of Pub. L. 100-463 provided that sub- 
sec. (f)(5) of this section, as enacted by section 8105(a) 
of Pub. L. 100-463, would cease to be effective three 
years after Oct. 1, 1988. Section 106(a)(2) of Pub. L. 
100-526 provided that section 8105 of Pub. L. 100-463 
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"and the amendment made by that section shall cease 
to be effective". 

Section 322(b) of Pub. L. 100-456 provided that: "Sub- 
paragraph (M) of section 2324(e)(1) of title 10, United 
States Code, as added by subsection (a), shall apply 
with respect to any contract entered into after the end 
of the 180-day period beginning on the date of the en- 
actment of this Act [Sept. 29, 1988]." 

Section 826(d) of Pub. L. 100-456, as amended by Pub. 
L. 100-526, title I, § 106(a)(1)(B), Oct. 24, 1988, 102 Stat. 
2625, provided that: "Section 2324(f)(5) of title 10, United 
States Code (as added by subsection (a)), shall cease to 
be effective on September 30, 1991." 

Effective Date of 1987 Amendment 

Section 805(b) of Pub. L. 100-180 provided that: "Sub- 
paragraph (K) of section 2324(e)(1) of title 10, United 
States Code, as added by subsection (a), shall apply to 
any contract entered into after the end of the 120-day 
period beginning on the date of the enactment of this 
Act [Dec. 4, 1987]." 

Effective Date 

Section 911(c) of Pub. L. 99-145 provided that: "Sec- 
tion 2324 of title 10, United States Code, as added by 
subsection (a), shall apply only to contracts for which 
solicitations are issued on or after the date on which 
such regulations are prescribed." 

Regulations 

Section 2101(e) of Pub. L. 103-355 provided that: "The 
regulations of the Secretary of Defense implementing 
section 2324 of title 10, United States Code, shall re- 
main in effect until the Federal Acquisition Regulation 
is revised to implement the amendments made by this 
section [amending this section]." 

Pub. L. 100-700, §8(d), Nov. 19, 1988, 102 Stat. 4638, pro- 
vided that: "The regulations necessary for the imple- 
mentation of section 306(e) of the Federal Property and 
Administrative Services Act of 1949 [now 41 U.S.C. 4304] 
(as added by subsection (a)) and section 2324(k)(5) of 
title 10, United States Code (as added by subsection 
(b))- 

"(1) shall be prescribed not later than 120 days after 
the date of the enactment of this Act [Nov. 19, 1988]; 
and 

"(2) shall apply to contracts entered into more than 
30 days after the date on which such regulations are 
issued." 

Section 8105(b), (c) of Pub. L. 100-463 provided for the 
promulgation of regulations and the preparation of a 
report in connection with the operation of subsec. (f)(5), 
as enacted by section 8105(a) of Pub. L. 100-463. Section 
106(a)(2) of Pub. L. 100-526 provided that section 8105 of 
Pub. L. 100-463 "and the amendment made by that sec- 
tion shall cease to be effective". 

Section 826(b) of Pub. L. 100-456 provided that: "The 
Secretary of Defense shall prescribe final regulations 
under paragraph (5) of section 2324(f) of title 10, United 
States Code (as added by subsection (a)), not later than 
90 days after the date of the enactment of this Act 
[Sept. 29, 1988]. Such regulations shall apply with re- 
spect to costs referred to in such paragraph that are in- 
curred by a Department of Defense contractor (or a 
subcontractor of such a contractor) on or after the first 
day of the contractor's (or subcontractor's) first fiscal 
year that begins on or after the date on which such 
final regulations are prescribed." 

Section 832(b) of Pub. L. 100-456 related to regulations 
for the implementation of subsec. (e)(l)(N) of this sec- 
tion, prior to repeal by Pub. L. 100-700, §8(c), Nov. 19, 
1988, 102 Stat. 4638. 

Pub. L. 99-190, 101(b) [title VIII, § 8112(b), (c)], Dec. 19, 
1985, 99 Stat. 1185, 1223, required the regulations re- 
quired under section 911(b) of Pub. L. 99-145, set out 
below, to be submitted to Congress before the publica- 
tion of such regulations in accordance with former 41 
U.S.C. 418b (now 41 U.S.C. 1707) and directed the Comp- 
troller General, within 180 days of publication of the 



regulations, to submit to Congress a report on the 
Comptroller General's initial evaluation under sub- 
section (j)(l) of this section. 

Pub. L. 99-145, title IX, § 911(b), Nov. 8, 1985, 99 Stat. 
685, provided that: 

"(1) Not later than 150 days after the date of the en- 
actment of this Act [Nov. 8, 1985], the Secretary of De- 
fense shall prescribe the regulations required by sub- 
sections (e) and (f) of section 2324 of title 10, United 
States Code, as added by subsection (a). Such regula- 
tions shall be published in accordance with section 22 of 
the Office of Federal Procurement Policy Act ([former] 
41 U.S.C. 418b) [now 41 U.S.C. 1707]. 

"(2) The Secretary shall review such regulations at 
least once every five years. The results of each such re- 
view shall be made public." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Report and Regulations on Excessive Pass- 
Through Charges 

Pub. L. 109-364, div. A, title VIII, §852, Oct. 17, 2006, 
120 Stat. 2340, provided that: 

"(a) Comptroller General Report on Excessive 
Pass-Through Charges. — 

"(1) IN general. — Not later than 180 days after the 
date of the enactment of this Act [Oct. 17, 2006], the 
Comptroller General shall issue a report on pass- 
through charges on contracts or subcontracts (or 
task or delivery orders) that are entered into for or 
on behalf of the Department of Defense. 

"(2) Matters covered. — The report issued under 
this subsection — 

"(A) shall assess the extent to which the Depart- 
ment of Defense has paid excessive pass-through 
charges to contractors who provided little or no 
value to the performance of the contract; 

"(B) shall assess the extent to which the Depart- 
ment has been particularly vulnerable to excessive 
pass-through charges on any specific category of 
contracts or by any specific category of contractors 
(including any category of small business); and 

"(C) shall determine the extent to which any pro- 
hibition on excessive pass-through charges would be 
inconsistent with existing commercial practices for 
any specific category of contracts or have an un- 
justified adverse effect on any specific category of 
contractors (including any category of small busi- 
ness). 

"(b) Regulations Required. — 

"(1) In general.— Not later than May 1, 2007, the 
Secretary of Defense shall prescribe regulations to 
ensure that pass-through charges on contracts or sub- 
contracts (or task or delivery orders) that are entered 
into for or on behalf of the Department of Defense are 
not excessive in relation to the cost of work per- 
formed by the relevant contractor or subcontractor. 

"(2) Scope of regulations. — The regulations pre- 
scribed under this subsection — 

"(A) shall not apply to any firm, fixed-price con- 
tract or subcontract (or task or delivery order) that 
is — 

"(i) awarded on the basis of adequate price com- 
petition; or 

"(ii) for the acquisition of a commercial item, 
as defined in section 4(12) of the Office of Federal 
Procurement Policy Act ([former] 41 U.S.C. 
403(12)) [see 41 U.S.C. 103]; and 

"(B) may include such additional exceptions as 
the Secretary determines to be necessary in the in- 
terest of the national defense. 



§2324 



TITLE 10— ARMED FORCES 



Page 1290 



"(3) Definition. — In this section, the term 'exces- 
sive pass-through charge', with respect to a contrac- 
tor or subcontractor that adds no, or negligible, value 
to a contract or subcontract, means a charge to the 
Government by the contractor or subcontractor that 
is for overhead or profit on work performed by a 
lower-tier contractor or subcontractor (other than 
charges for the direct costs of managing lower-tier 
contracts and subcontracts and overhead and profit 
based on such direct costs). 

"(4) Report. — Not later than one year after the 
date of the enactment of this Act [Oct. 17, 2006], the 
Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the steps taken 
to implement the requirements of this subsection, in- 
cluding — 

"(A) any standards for determining when no, or 
negligible, value has been added to a contract by a 
contractor or subcontractor; 

"(B) any procedures established for preventing ex- 
cessive pass-through charges; and 

"(C) any exceptions determined by the Secretary 
to be necessary in the interest of the national de- 
fense. 

"(5) Effective date. — The regulations prescribed 
under this subsection shall apply to contracts award- 
ed for or on behalf of the Department of Defense on 
or after May 1, 200V." 

Payment of Restructuring Costs Under Defense 
Contracts 

Pub. L. 103-337, div. A, title VIII, §818, Oct. 5, 1994, 108 
Stat. 2821, as amended by Pub. L. 105-85, div. A, title 
VIII, § 804(d), Nov. 18, 1997, 111 Stat. 1834, provided that: 

"[(a) Repealed. Pub. L. 105-85, div. A, title VIII, 
§ 804(d), Nov. 18, 1997, 111 Stat. 1834.] 

"(b) Requirement for Regulations. — Not later than 
January 1, 1995, the Secretary of Defense shall pre- 
scribe regulations on the allowability of restructuring 
costs associated with business combinations under de- 
fense contracts. 

"(c) Matters To Be Included. — At a minimum, the 
regulations shall — 

"(1) include a definition of the term 'restructuring 

costs'; and 

"(2) address the issue of contract novations under 
such contracts. 

"(d) Consultation. — In developing the regulations, 
the Secretary of Defense shall consult with the Admin- 
istrator for Federal Procurement Policy. 

"(e) Report. — Not later than November 13 in each of 
the years 1995, 1996, and 1997, the Secretary of Defense 
shall submit to Congress a report on the following: 

"(1) A description of the procedures being followed 
within the Department of Defense for evaluating pro- 
jected costs and savings under a defense contract re- 
sulting from a restructuring of a defense contractor 
associated with a business combination. 

"(2) A list of all defense contractors for which re- 
structuring costs have been allowed by the Depart- 
ment, along with the identities of the firms which 
those contractors have acquired or with which those 
contractors have combined since July 21, 1993, that 
qualify the contractors for such restructuring reim- 
bursement. 

"(3) The Department's experience with business 
combinations for which the Department has agreed to 
allow restructuring costs since July 21, 1993, includ- 
ing the following: 

"(A) The estimated amount of costs associated 
with each restructuring that have been or will be 
treated as allowable costs under defense contracts, 
including the type and amounts of costs that would 
not have arisen absent the business combination. 

"(B) The estimated amount of savings associated 
with each restructuring that are expected to be 
achieved on defense contracts. 

"(C) The types of documentation relied on to es- 
tablish that savings associated with each restruc- 



turing will exceed costs associated with the re- 
structuring. 

"(D) Actual experience on whether savings associ- 
ated with each restructuring are exceeding costs as- 
sociated with the restructuring. 

"(E) Identification of any programmatic or budg- 
etary disruption in the Department of Defense re- 
sulting from contractor restructuring. 
"(f) Definition. — In this section, the term 'business 
combination' includes a merger or acquisition. 

"(g) Comptroller General Reports. — (1) Not later 
than March 1, 1995, the Comptroller General shall sub- 
mit to Congress a report on the adequacy of the regula- 
tions prescribed under subsection (b) with respect to — 
"(A) whether such regulations are consistent with 
the purposes of this section, other applicable law, and 
the Federal Acquisition Regulation; and 

"(B) whether such regulations establish policies, 
procedures, and standards to ensure that restructur- 
ing costs are paid only when in the best interests of 
the United States. 

"(2) The Comptroller General shall report periodi- 
cally to Congress on the implementation of the policy 
of the Department of Defense regarding defense indus- 
try restructuring." 

Reimbursement of Indirect Costs of Institutions 
of Higher Education Under Department of De- 
fense Contracts 

Pub. L. 103-160, div. A, title VIII, §841, Nov. 30, 1993, 
107 Stat. 1719, as amended by Pub. L. 105-244, title I, 
§ 102(a)(2)(C), Oct. 7, 1998, 112 Stat. 1617, provided that: 
"(a) Prohibition. — The Secretary of Defense may not 
by regulation place a limitation on the amount that 
the Department of Defense may reimburse an institu- 
tion of higher education for allowable indirect costs in- 
curred by the institution for work performed for the 
Department of Defense under a Department of Defense 
contract unless that same limitation is applied uni- 
formly to all other organizations performing similar 
work for the Department of Defense under Department 
of Defense contracts. 

"(b) Waiver. — The Secretary of Defense may waive 
the application of the prohibition in subsection (a) in 
the case of a particular institution of higher education 
if the governing body of the institution requests the 
waiver in order to simplify the overall management by 
that institution of cost reimbursements by the Depart- 
ment of Defense for contracts awarded by the Depart- 
ment to the institution. 
"(c) Definitions. — In this section: 

"(1) The term 'allowable indirect costs' means costs 
that are generally considered allowable as indirect 
costs under regulations that establish the cost reim- 
bursement principles applicable to an institution of 
higher education for purposes of Department of De- 
fense contracts. 

"(2) The term 'institution of higher education' has 
the meaning given such term in section 101 of the 
Higher Education Act of 1965 [20 U.S.C. 1001]." 

Assessment of Regulations Relating to Allow- 
ability of Costs To Promote Export of Defense 
Products; Report to Congress 

Section 826(c) of Pub. L. 100-456, as amended by Pub. 
L. 100-526, title I, § 106(a)(1)(A), Oct. 24, 1988, 102 Stat. 
2625, directed Comptroller General of United States and 
Inspector General of Department of Defense, not later 
than 2 years after Sept. 29, 1988, to submit to Congress 
a report including an assessment of whether the regula- 
tions required by subsec. (f)(5) of this section provide 
the appropriate incentives to stimulate exports by the 
United States defense industry and provide cost savings 
to the United States and whether such regulations pro- 
vide appropriate criteria to ensure that costs allowed 
are reasonably likely to provide future cost savings to 
the United States. 

Air Travel Expenses of Defense Contractor 
Personnel 

Pub. L. 100-456, div. A, title VIII, §833, Sept. 29, 1988, 
102 Stat. 2024, as amended by Pub. L. 101-189, div. A, 
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title VIII, § 853(a)(2), Nov. 29, 1989, 103 Stat. 1518, di- 
rected the Administrator of General Services to enter 
into negotiations with commercial air carriers for 
agreements that would permit personnel of contractors 
who were traveling solely in the performance of cov- 
ered contracts to be transported by such carriers at the 
same discount rates as such carriers charged for travel 
by Federal Government employees traveling at Govern- 
ment expense, directed the Secretary of Defense, not 
later than 120 days after the first such agreement 
would go into effect, to prescribe regulations that 
would provide that costs in excess of the rates estab- 
lished under the agreement were not allowable if the 
rate had been available and travel could have reason- 
ably been performed under the conditions required by 
the air carrier to qualify for such rate, and provided 
that section 833 of Pub. L. 100-456 would cease to be ef- 
fective three years after Sept. 29, 1988. 

Burden of Proof in Government Contract Dispute 
Resolution 

Section 933 of Pub. L. 99-145, which provided that in 
proceeding before the Armed Services Board of Con- 
tract Appeals, United States Claims Court, or any 
other Federal court in which reasonableness of Indirect 
costs for which a contractor seeks reimbursement from 
Department of Defense is In issue, the burden of proof 
is upon the contractor to establish that such costs are 
reasonable, was repealed and restated in subsec. (j) of 
this section by Pub. L. 100-370, § l(f)(3)(A)(ii), (B), July 
19, 1988, 102 Stat. 846. 

§ 2325. Restructuring costs 

(a) Limitation on Payment of Restructuring 
Costs. — (1) The Secretary of Defense may not 
pay, under section 2324 of this title, a defense 
contractor for restructuring costs associated 
with a business combination of the contractor 
that occurs after November 18, 1997, unless the 
Secretary determines in writing either — 

(A) that the amount of projected savings for 
the Department of Defense associated with the 
restructuring will be at least twice the 
amount of the costs allowed; or 

(B) that the amount of projected savings for 
the Department of Defense associated with the 
restructuring will exceed the amount of the 
costs allowed and that the business combina- 
tion will result in the preservation of a criti- 
cal capability that otherwise might be lost to 
the Department. 

(2) The Secretary may not delegate the au- 
thority to make a determination under para- 
graph (1), with respect to a business combina- 
tion, to an official of the Department of De- 
fense — 

(A) below the level of an Assistant Secretary 
of Defense for cases in which the amount of re- 
structuring costs is expected to exceed 
$25,000,000 over a 5-year period; or 

(B) below the level of the Director of the De- 
fense Contract Management Agency for all 
other cases. 

(b) Report. — Not later than March 1 in each of 
1998, 1999, 2000, 2001, and 2002, the Secretary of 
Defense shall submit to Congress a report that 
contains, with respect to business combinations 
occurring on or after August 15, 1994, the follow- 
ing: 

(1) For each defense contractor to which the 
Secretary has paid, under section 2324 of this 
title, restructuring costs associated with a 
business combination, a summary of the fol- 
lowing: 



(A) An estimate of the amount of savings 
for the Department of Defense associated 
with the restructuring that has been realized 
as of the end of the preceding calendar year. 

(B) An estimate of the amount of savings 
for the Department of Defense associated 
with the restructuring that is expected to be 
achieved on defense contracts. 

(2) An identification of any business combi- 
nation for which the Secretary has paid re- 
structuring costs under section 2324 of this 
title during the preceding calendar year and, 
for each such business combination — 

(A) the supporting rationale for allowing 
such costs; 

(B) factual information associated with 
the determination made under subsection (a) 
with respect to such costs; and 

(C) a discussion of whether the business 
combination would have proceeded without 
the payment of restructuring costs by the 
Secretary. 

(3) For business combinations of major de- 
fense contractors that took place during the 
year preceding the year of the report — 

(A) an assessment of any potentially ad- 
verse effects that the business combinations 
could have on competition for Department 
of Defense contracts (including potential 
horizontal effects, vertical effects, and orga- 
nizational conflicts of interest), the national 
technology and industrial base, or innova- 
tion in the defense industry; and 

(B) the actions taken to mitigate the po- 
tentially adverse effects. 

(c) Definition. — In this section, the term 
"business combination" includes a merger or ac- 
quisition. 

(Added Pub. L. 105-85, div. A, title VIII, 
§ 804(a)(1), Nov. 18, 1997, 111 Stat. 1832; amended 
Pub. L. 106-65, div. A, title X, § 1066(a)(19), Oct. 5, 
1999, 113 Stat. 771; Pub. L. 108-375, div. A, title 
VIII, §819, Oct. 28, 2004, 118 Stat. 2016.) 

Prior Provisions 

A prior section 2325, added Pub. L. 99-500, § 101(c) 
[title X, §907(a)(l)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-137, and Pub. L. 99-591, §101(c) [title X, §907(a)(l)], 
Oct. 30, 1986, 100 Stat. 3341-82, 3341-137; Pub. L. 99-661, 
div. A, title IX, formerly title IV, § 907(a)(1), Nov. 14, 
1986, 100 Stat. 3917, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 
101-189, div. A, title XVI, § 1622(c)(5), Nov. 29, 1989, 103 
Stat. 1604; Pub. L. 101-510, div. A, title VIII, §810, Nov. 
5, 1990, 104 Stat. 1595; Pub. L. 103-160, div. A, title IX, 
§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728, directed Sec- 
retary of Defense to ensure that requirements of De- 
partment of Defense with respect to procurement of 
supplies be stated in terms of functions to be per- 
formed, performance required, or essential physical 
characteristics, and related to preference for non- 
developmental items in procurement of supplies, prior 
to repeal by Pub. L. 103-355, title VIII, § 8104(b)(1), Oct. 
13, 1994, 108 Stat. 3391. See sections 2376 and 2377 of this 
title. 

Another prior section 2325 was renumbered section 
2345 of this title. 

Amendments 

2004— Subsec. (a)(2). Pub. L. 108-375 substituted "para- 
graph (1), with respect to a business combination, to an 
official of the Department of Defense — " for "paragraph 
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(1) to an official of the Department of Defense below 
the level of an Assistant Secretary of Defense." and 
added subpars. (A) and (B). 

1999— Subsec. (a)(1). Pub. L. 106-65 inserted "that oc- 
curs after November 18, 1997," after "of the contractor" 
in introductory provisions. 

Effective Date 

Section 804(c) of Pub. L. 105-85 provided that: "Sec- 
tion 2325(a) of title 10, United States Code, as added by 
subsection (a), shall apply with respect to business 
combinations that occur after the date of the enact- 
ment of this Act [Nov. 18, 1997]." 

GAO Reports 

Pub. L. 105-85, div. A, title VIII, § 804(b), Nov. 18, 1997, 
111 Stat. 1832, directed the Comptroller General, not 
later than Apr. 1, 1998, to identify major market areas 
affected by business combinations of defense contrac- 
tors since Jan. 1, 1990, and develop a methodology for 
determining- the savings from business combinations of 
defense contractors on the prices paid on particular de- 
fense contracts, and to submit to committees of Con- 
gress a report describing the changes in numbers of 
businesses competing for major defense contracts since 
Jan. 1, 1990; and directed the Comptroller General, not 
later than Dec. 1, 1998, to submit to committees of Con- 
gress a report containing updated information on re- 
structuring costs of business combinations paid by the 
Department of Defense pursuant to certifications under 
Pub. L. 103-337, §818 (set out as a note under section 
2324 of this title), savings realized by the Department of 
Defense as a result of the business combinations for 
which the payment of restructuring costs was so cer- 
tified, and an assessment of the savings on the prices 
paid on a meaningful sample of defense contracts. 

§2326. Undefinitized contractual actions: restric- 
tions 

(a) In General. — The head of an agency may 
not enter into an undefinitized contractual ac- 
tion unless the request to the head of the agency 
for authorization of the contractual action in- 
cludes a description of the anticipated effect on 
requirements of the military department con- 
cerned if a delay is incurred for purposes of de- 
termining contractual terms, specifications, and 
price before performance is begun under the con- 
tractual action. 

(b) Limitations on Obligation of Funds. — (1) 
A contracting officer of the Department of De- 
fense may not enter into an undefinitized con- 
tractual action unless the contractual action 
provides for agreement upon contractual terms, 
specifications, and price by the earlier of — 

(A) the end of the 180-day period beginning 
on the date on which the contractor submits a 
qualifying proposal to definitize the contrac- 
tual terms, specifications, and price; or 

(B) the date on which the amount of funds 
obligated under the contractual action is 
equal to more than 50 percent of the nego- 
tiated overall ceiling price for the contractual 
action. 

(2) Except as provided in paragraph (3), the 
contracting officer for an undefinitized contrac- 
tual action may not obligate with respect to 
such contractual action an amount that is equal 
to more than 50 percent of the negotiated over- 
all ceiling price until the contractual terms, 
specifications, and price are definitized for such 
contractual action. 

(3) If a contractor submits a qualifying pro- 
posal (as defined in subsection (g)) to definitize 



an undefinitized contractual action before an 
amount equal to more than 50 percent of the ne- 
gotiated overall ceiling price is obligated on 
such action, the contracting officer for such ac- 
tion may not obligate with respect to such con- 
tractual action an amount that is equal to more 
than 75 percent of the negotiated overall ceiling 
price until the contractual terms, specifications, 
and price are definitized for such contractual ac- 
tion. 

(4) The head of an agency may waive the pro- 
visions of this subsection with respect to a con- 
tract of that agency if that head of an agency 
determines that the waiver is necessary in order 
to support any of the following operations: 

(A) A contingency operation. 

(B) A humanitarian or peacekeeping oper- 
ation. 

(5) This subsection does not apply to an un- 
definitized contractual action for the purchase 
of initial spares. 

(c) Inclusion of Non-Urgent Requirements. — 
Requirements for spare parts and support equip- 
ment that are not needed on an urgent basis 
may not be included in an undefinitized contrac- 
tual action for spare parts and support equip- 
ment that are needed on an urgent basis unless 
the head of the agency approves such inclusion 
as being — 

(1) good business practice; and 

(2) in the best interests of the United States. 

(d) Modification of Scope. — The scope of an 
undefinitized contractual action under which 
performance has begun may not be modified un- 
less the head of the agency approves such modi- 
fication as being — 

(1) good business practice; and 

(2) in the best interests of the United States. 

(e) Allowable Profit. — The head of an agency 
shall ensure that the profit allowed on an un- 
definitized contractual action for which the 
final price is negotiated after a substantial por- 
tion of the performance required is completed 
reflects — 

(1) the possible reduced cost risk of the con- 
tractor with respect to costs incurred during 
performance of the contract before the final 
price is negotiated; and 

(2) the reduced cost risk of the contractor 
with respect to costs incurred during perform- 
ance of the remaining portion of the contract. 

(f) Applicability. — This section does not apply 
to the Coast Guard or the National Aeronautics 
and Space Administration. 

(g) Definitions.— In this section: 

(1) The term "undefinitized contractual ac- 
tion" means a new procurement action en- 
tered into by the head of an agency for which 
the contractual terms, specifications, or price 
are not agreed upon before performance is 
begun under the action. Such term does not 
include contractual actions with respect to 
the following: 

(A) Foreign military sales. 

(B) Purchases in an amount not in excess 
of the amount of the simplified acquisition 
threshold. 

(C) Special access programs. 

(D) Congressionally mandated long-lead 
procurement contracts. 
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(2) The term "qualifying proposal" means a 
proposal that contains sufficient information 
to enable the Department of Defense to con- 
duct complete and meaningful audits of the in- 
formation contained in the proposal and of 
any other information that the Department is 
entitled to review in connection with the con- 
tract, as determined by the contracting offi- 
cer. 

(Added Pub. L. 99-500, § 101(c) [title X, 
§ 908(d)(1)(A)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-140, and Pub. L. 99-591, § 101(c) [title X, 
§ 908(d)(1)(A)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-140; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 908(d)(1)(A), Nov. 14, 1986, 100 Stat. 
3920, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 
101-189, div. A, title XVI, § 1622(c)(6), Nov. 29, 
1989, 103 Stat. 1604; Pub. L. 102-25, title VII, 
§ 701(d)(5), Apr. 6, 1991, 105 Stat. 114; Pub. L. 
103-355, title I, §1505, Oct. 13, 1994, 108 Stat. 3298; 
Pub. L. 105-85, div. A, title VIII, § 803(a), Nov. 18, 
1997, 111 Stat. 1831.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Prior Provisions 

A prior section 2326 was renumbered section 2346 of 
this title. 

Amendments 

1997— Subsec. (b)(4). Pub. L. 105-85 amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"The head of an agency may waive the provisions of 
this subsection with respect to a contract of that agen- 
cy if such head of an agency determines that the waiver 
is necessary in order to support a contingency oper- 
ation." 

1994— Subsec. (b). Pub. L. 103-355, § 1505(a)(1), struck 
out "and expenditure" after "obligation" in heading. 

Subsec. (b)(1)(B). Pub. L. 103-355, § 1505(a)(2), struck 
out "or expended" after "obligated". 

Subsec. (b)(2). Pub. L. 103-355, § 1505(a)(3), substituted 
"obligate" for "expend". 

Subsec. (b)(3). Pub. L. 103-355, § 1505(a)(4), substituted 
"obligated" for "expended" and "obligate" for "ex- 
pend". 

Subsec. (b)(4), (5). Pub. L. 103-355, § 1505(b), added par. 
(4) and redesignated former par. (4) as (5). 

Subsec. (g)(1)(B). Pub. L. 103-355, § 1505(c), substituted 
"simplified acquisition threshold" for "small purchase 
threshold". 

1991— Subsec. (g)(1)(B). Pub. L. 102-25 substituted "in 
an amount not in excess of the amount of the small 
purchase threshold" for "of less than $25,000". 

1989— Subsec. (g)(1)(D). Pub. L. 101-189 substituted 
"Congressionally mandated" for "Congressionally- 
mandated". 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date 

Section 101(c) [title X, § 908(d)(2)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 908(d)(2) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2326 of title 10, United States Code (as added 
by subsection (d)(1)), applies to undefinitized contrac- 
tual actions that are entered into after the end of the 



180-day period beginning on the date of the enactment 
of this Act [Oct. 18, 1986]." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Revision of Defense Supplement Relating to 
Payment of Costs Prior to Definitization 

Pub. L. 111-84, div. A, title VIII, §812, Oct. 28, 2009, 123 
Stat. 2406, provided that: 

"(a) Revision Required. — Not later than 180 days 
after the date of the enactment of this Act [Oct. 28, 
2009], the Secretary of Defense shall revise the Defense 
Supplement to the Federal Acquisition Regulation to 
ensure that any limitations described in subsection (b) 
are applicable to all categories of undefinitized con- 
tractual actions (including undefinitized task orders 
and delivery orders). 

"(b) Limitations. — The limitations referred to in sub- 
section (a) are any limitations on the reimbursement of 
costs and the payment of profits or fees with respect to 
costs incurred before the definitization of an undefini- 
tized contractual action of the Department of Defense, 
including — 

"(1) such limitations as described in part 52.216-26 of 
the Federal Acquisition Regulation; and 

"(2) any such limitations implementing the re- 
quirements of section 809 of the National Defense Au- 
thorization Act for Fiscal Year 2008 (Public Law 
110-181; 10 U.S.C. 2326 note)." 

Implementation and Enforcement of Requirements 
Applicable to Undefinitized Contractual Actions 

Pub. L. 110-181, div. A, title VIII, §809, Jan. 28, 2008, 
122 Stat. 216, provided that: 

"(a) Guidance and Instructions. — Not later than 180 
days after the date of the enactment of this Act [Jan. 
28, 2008], the Secretary of Defense shall issue guidance, 
with detailed implementation instructions, for the De- 
partment of Defense to ensure the implementation and 
enforcement of requirements applicable to undefini- 
tized contractual actions. 

"(b) Elements. — The guidance and instructions is- 
sued pursuant to subsection (a) shall address, at a mini- 
mum — 

"(1) the circumstances in which it is, and is not, ap- 
propriate for Department of Defense officials to use 
undefinitized contractual actions; 

"(2) approval requirements (including thresholds) 
for the use of undefinitized contractual actions; 

"(3) procedures for ensuring that timelines for the 
definitization of undefinitized contractual actions are 
met; 

"(4) procedures for ensuring compliance with regu- 
latory limitations on the obligation of funds pursu- 
ant to undefinitized contractual actions; 

"(5) procedures for ensuring compliance with regu- 
latory limitations on profit or fee with respect to 
costs incurred before the definitization of an un- 
definitized contractual action; and 

"(6) reporting requirements for undefinitized con- 
tractual actions that fail to meet required timelines 
for definitization or fail to comply with regulatory 
limitations on the obligation of funds or on profit or 
fee. 

"(c) Reports. — 

"(1) Report on guidance and instructions. — Not 
later than 210 days after the date of the enactment of 
this Act [Jan. 28, 2008], the Secretary of Defense shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
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of the Senate and the House of Representatives] a re- 
port setting forth the guidance and instructions is- 
sued pursuant to subsection (a). 

"(2) GAO report. — Not later than two years after 
the date of the enactment of this Act, the Comptrol- 
ler General of the United States shall submit to the 
congressional defense committees a report on the ex- 
tent to which the guidance and instructions issued 
pursuant to subsection (a) have resulted in improve- 
ments to — 

"(A) the level of insight that senior Department 
of Defense officials have into the use of undefini- 
tized contractual actions; 

"(B) the appropriate use of undefinitized contrac- 
tual actions; 

"(C) the timely definitization of undefinitized 
contractual actions; and 

"(D) the negotiation of appropriate profits and 
fees for undefinitized contractual actions." 

Limitation on Use op Funds for Undefinitized Con- 
tractual Actions; Oversight by Inspector Gen- 
eral; Waiver Authority 

Section 101(c) [title X, §908(a)-(c), (e)] of Pub. L. 
99-500 and Pub. L. 99-591, and section 908(a)-(c), (e) of 
title IX, formerly title IV, of Pub. L. 99-661; renum- 
bered title IX and amended by Pub. L. 100-26, §§3(5), 
5(2), Apr. 21, 198V, 101 Stat. 273, 274; Pub. L. 104-106, div. 
D, title XLIII, § 4322(b)(2), Feb. 10, 1996, 110 Stat. 677, 
provided that: 

"(a) Limitation on Use of Funds for Undefinitized 
Contractual Actions. — (1) On the last day of each six- 
month period described in paragraph (4), the Secretary 
of Defense (with respect to the Defense Logistics Agen- 
cy) and the Secretary of each military department 
shall determine — 

"(A) the total amount of funds obligated for con- 
tractual actions during the six-month period; 

"(B) the total amount of funds obligated during the 
six-month period for undefinitized contractual ac- 
tions; and 

"(C) the total amount of funds obligated during the 
six-month period for undefinitized contractual ac- 
tions that are not definitized on or before the last 
day of such period. 

"(2) On the last day of each six-month period de- 
scribed in paragraph (4), the amount of funds obligated 
for undefinitized contractual actions entered into by 
the Secretary of Defense (with respect to the Defense 
Logistics Agency) or the Secretary of a military de- 
partment during the six-month period that are not de- 
finitized on or before such day may not exceed 10 per- 
cent of the amount of funds obligated for all contrac- 
tual actions entered into by the Secretary during the 
six-month period. 

"(3) If on the last day of a six-month period described 
in paragraph (4) the total amount of funds obligated for 
undefinitized contractual actions under the jurisdic- 
tion of a Secretary that were entered into during the 
six-month period exceeds the limit established in para- 
graph (2), the Secretary — 

"(A) shall, not later than the end of the 45-day pe- 
riod beginning on the first day following the six- 
month period, submit to the defense committees an 
unclassified report concerning — 

"(i) the amount of funds obligated for contractual 
actions under the jurisdiction of the Secretary that 
were entered into during the six-month period with 
respect to which the report is submitted; and 

"(ii) the amount of such funds obligated for un- 
definitized contractual actions; and 
"(B) except with respect to the six-month period de- 
scribed in paragraph (4)(A), may not enter into any 
additional undefinitized contractual actions until the 
date on which the Secretary certifies to Congress 
that such limit is not exceeded by the cumulative 
amount of funds obligated for undefinitized contrac- 
tual actions under the jurisdiction of the Secretary 
that are not definitized on or before such date and 
were entered into — 



"(i) during the six-month period for which such 

limit was exceeded; or 

"(ii) after the end of such six-month period. 
"(4) This subsection applies to the following six- 
month periods: 

"(A) The period beginning on October 1, 1986, and 
ending on March 31, 1987. 

"(B) The period beginning on April 1, 1987, and end- 
ing on September 30, 1987. 

"(C) The period beginning on October 1, 1987, and 
ending on March 31, 1988. 

"(D) The period beginning on April 1, 1988, and end- 
ing on September 30, 1988. 

"(E) The period beginning on October 1, 1988, and 
ending on March 31, 1989. 

"(b) Oversight by Inspector General. — The Inspec- 
tor General of the Department of Defense shall — 

"(1) periodically conduct an audit of contractual 
actions under the jurisdiction of the Secretary of De- 
fense (with respect to the Defense Logistics Agency) 
and the Secretaries of the military departments; and 

"(2) after each audit, submit to Congress a report 
on the management of undefinitized contractual ac- 
tions by each Secretary, including the amount of con- 
tractual actions under the jurisdiction of each Sec- 
retary that is represented by undefinitized contrac- 
tual actions. 

"(c) Waiver Authority. — The Secretary of Defense 
may waive the application of subsections (a) and (b) for 
urgent and compelling considerations relating to na- 
tional security or public safety if the Secretary notifies 
the Committees on Armed Services of the Senate and 
House of Representatives of such waiver before the end 
of the 30-day period beginning on the date that the 
waiver is made. 

"(e) Definition. — For purposes of this section, the 
term 'undefinitized contractual action' has the mean- 
ing given such term in section 2326(g) of title 10, United 
States Code (as added by subsection (d)(1))." 

§ 2327. Contracts: consideration of national secu- 
rity objectives 

(a) Disclosure of Ownership or Control by a 
Foreign Government.— The head of an agency 
shall require a firm or a subsidiary of a firm 
that submits a bid or proposal in response to a 
solicitation issued by the Department of Defense 
to disclose in that bid or proposal any signifi- 
cant interest in such firm or subsidiary (or, in 
the case of a subsidiary, in the firm that owns 
the subsidiary) that is owned or controlled 
(whether directly or indirectly) by a foreign gov- 
ernment or an agent or instrumentality of a for- 
eign government, if such foreign government is 
the government of a country that the Secretary 
of State determines under section 6(j)(l)(A) of 
the Export Administration Act of 1979 (50 U.S.C. 
App. 2405(j)(l)(A)) has repeatedly provided sup- 
port for acts of international terrorism. 

(b) Prohibition on Entering Into Contracts 
Against the Interests of the United States — 
Except as provided in subsection (c), the head of 
an agency may not enter into a contract with a 
firm or a subsidiary of a firm if— 

(1) a foreign government owns or controls 
(whether directly or indirectly) a significant 
interest in such firm or subsidiary (or, in the 
case of a subsidiary, in the firm that owns the 
subsidiary); and 

(2) such foreign government is the govern- 
ment of a country that the Secretary of State 
determines under section 6(j)(l)(A) of the Ex- 
port Administration Act of 1979 (50 U.S.C. App. 
2405(j)(l)(A)) has repeatedly provided support 
for acts of international terrorism. 



Page 1295 



TITLE 10— ARMED FORCES 



§2327 



(o) Waiver. — (1)(A) If the Secretary of Defense 
determines under paragraph (2) that entering 
into a contract with a firm or a subsidiary of a 
firm described in subsection (b) is not inconsist- 
ent with the national security objectives of the 
United States, the head of an agency may enter 
into a contract with such firm or subsidiary if in 
the best interests of the Government. 

(B) The Secretary shall maintain records of 
each contract entered into by reason of subpara- 
graph (A). Such records shall include the follow- 
ing: 

(i) The identity of the foreign government 
concerned. 

(ii) The nature of the contract. 

(iii) The extent of ownership or control of 
the firm or subsidiary concerned (or, if appro- 
priate in the case of a subsidiary, of the firm 
that owns the subsidiary) by the foreign gov- 
ernment concerned or the agency or instru- 
mentality of such foreign government. 

(iv) The reasons for entering into the con- 
tract. 

(2) Upon the request of the head of an agency, 
the Secretary of Defense shall determine wheth- 
er entering into a contract with a firm or sub- 
sidiary described in subsection (b) is inconsist- 
ent with the national security objectives of the 
United States. In making such a determination, 
the Secretary of Defense shall consider the fol- 
lowing: 

(A) The relationship of the United States 
with the foreign government concerned. 

(B) The obligations of the United States 
under international agreements. 

(C) The extent of the ownership or control of 
the firm or subsidiary (or, if appropriate in the 
case of a subsidiary, of the firm that owns the 
subsidiary) by the foreign government or an 
agent or instrumentality of the foreign gov- 
ernment. 

(D) Whether payments made, or information 
made available, to the firm or subsidiary 
under the contract could be used for purposes 
hostile to the interests of the United States. 

(d) List of Firms Subject to Prohibition.— (1) 
The Secretary of Defense shall develop and 
maintain a list of all firms and subsidiaries of 
firms that the Secretary has identified as being 
subject to the prohibition in subsection (b). 

(2)(A) A person may request the Secretary to 
include on the list maintained under paragraph 
(1) any firm or subsidiary of a firm that the per- 
son believes to be owned or controlled by a for- 
eign government described in subsection (b)(2). 
Upon receipt of such a request, the Secretary 
shall determine whether the conditions in para- 
graphs (1) and (2) of subsection (b) exist in the 
case of that firm or subsidiary. If the Secretary 
determines that such conditions do exist, the 
Secretary shall include the firm or subsidiary on 
the list. 

(B) A firm or subsidiary of a firm included on 
the list may request the Secretary to remove 
such firm or subsidiary from the list on the 
basis that it has been erroneously included on 
the list or its ownership circumstances have sig- 
nificantly changed. Upon receipt of such a re- 
quest, the Secretary shall determine whether 
the conditions in paragraphs (1) and (2) of sub- 



section (b) exist in the case of that firm or sub- 
sidiary. If the Secretary determines that such 
conditions do not exist, the Secretary shall re- 
move the firm or subsidiary from the list. 

(C) The Secretary shall establish procedures to 
carry out this paragraph. 

(3) The head of an agency shall prohibit each 
firm or subsidiary of a firm awarded a contract 
by the agency from entering into a subcontract 
under that contract in an amount in excess of 
$25,000 with a firm or subsidiary included on the 
list maintained under paragraph (1) unless there 
is a compelling reason to do so. In the case of 
any subcontract requiring consent by the head 
of an agency, the head of the agency shall not 
consent to the award of the subcontract to a 
firm or subsidiary included on such list unless 
there is a compelling reason for such approval. 

(e) Distribution of List. — The Administrator 
of General Services shall ensure that the list de- 
veloped and maintained under subsection (d) is 
made available to Federal agencies and the pub- 
lic in the same manner and to the same extent 
as the list of suspended and debarred contrac- 
tors compiled pursuant to subpart 9.4 of the Fed- 
eral Acquisition Regulation. 

(f) Applicability. — (1) This section does not 
apply to a contract for an amount less than 
$100,000. 

(2) This section does not apply to the Coast 
Guard or the National Aeronautics and Space 
Administration. 

(g) Regulations. — The Secretary of Defense, 
after consultation with the Secretary of State, 
shall prescribe regulations to carry out this sec- 
tion. Such regulations shall include a definition 
of the term "significant interest". 

(Added Pub. L. 99-500, § 101(c) [title X, § 951(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-164, and Pub. 
L. 99-591, § 101(c) [title X, § 951(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-164; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 951(a)(1), Nov. 14, 

1986, 100 Stat. 3944, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-180, div. A, title XII, §1231(8), Dec. 4, 

1987, 101 Stat. 1160; Pub. L. 100-224, § 5(b)(2), Dec. 
30, 1987, 101 Stat. 1538; Pub. L. 105-85, div. A, title 
VIII, §843, Nov. 18, 1997, 111 Stat. 1844; Pub. L. 
108-136, div. A, title X, § 1031(a)(16), Nov. 24, 2003, 
117 Stat. 1597.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Prior Provisions 

A prior section 2327 was renumbered section 2347 of 
this title. 

Amendments 

2003— Subsec. (c)(1)(A). Pub. L. 108-136, §1031(a)(16)(A), 
substituted "if in the best interests of the Govern- 
ment" for "after the date on which such head of an 
agency submits to Congress a report on the contract". 

Subsec. (c)(1)(B). Pub. L. 108-136, § 1031(a)(16)(B), sub- 
stituted "The Secretary shall maintain records of each 
contract entered into by reason of subparagraph (A). 
Such records" for "A report under subparagraph (A)". 

Subsec. (c)(1)(C). Pub. L. 108-136, § 1031(a)(16)(C), 
struck out subpar. (C) which read as follows: "After the 
head of an agency submits a report to Congress under 



§2328 



TITLE 10— ARMED FORCES 



Page 1296 



subparagraph (A) with respect to a firm or a subsidiary, 
such head of an agency is not required to submit a re- 
port before entering into any subsequent contract with 
such firm or subsidiary unless the information required 
to be included in such report under subparagraph (B) 
has materially changed since the submission of the pre- 
vious report." 

1997 — Subsecs. (d) to (g). Pub. L. 105-85 added subsecs. 
(d) and (e) and redesignated former subsecs. (d) and (e) 
as (f) and (g), respectively. 

1987— Subsecs. (a), (b)(2). Pub. L. 100-224 substituted 
"50 U.S.C. App." for "50 U.S.C." in parenthetical after 
"Export Administration Act of 1979". 

Subsec. (d)(1). Pub. L. 100-180 inserted par. (1) des- 
ignation. 

Effective Date 

Section 101(c) [title X, § 951(c)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 951(c) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2327 of title 10, United States Code (as added 
by subsection (a)(1)), shall apply to contracts entered 
into by the Secretary of Defense after the end of the 90- 
day period beginning on the date of the enactment of 
this Act [Oct. 18, 1986]." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Reports by Defense Contractors of Dealings With 
Terrorist Countries 

Pub. L. 103-160, div. A, title VIII, §843, Nov. 30, 1993, 
107 Stat. 1720, as amended by Pub. L. 103-355, title VIII, 
§8105(j), Oct. 13, 1994, 108 Stat. 3393, directed the Sec- 
retary of Defense to require any person with whom the 
Secretary proposed to enter into a contract for the pro- 
vision of goods or services in an amount in excess of 
$5,000,000, to report to the Secretary each commercial 
transaction which that person had conducted with the 
government of any terrorist country during the preced- 
ing three years and during the course of the contract, 
required the Secretary to prescribe regulations and to 
submit an annual report to Congress setting forth 
those commercial transactions with terrorist countries 
that had been included in the reports made during the 
preceding fiscal year, and provided that section 843 of 
Pub. L. 103-160 would expire on Sept. 30, 1996. 

§2328. Release of technical data under Freedom 
of Information Act: recovery of costs 

(a) In General— (1) The Secretary of Defense 
shall, if required to release technical data under 
section 552 of title 5 (relating to the Freedom of 
Information Act), release such technical data to 
the person requesting the release if the person 
pays all reasonable costs attributable to search, 
duplication, and review. 

(2) The Secretary of Defense shall prescribe 
regulations, pursuant to notice and receipt of 
public comment, specifying a uniform schedule 
of fees under this section. 

(b) Crediting of Receipts.— An amount re- 
ceived under this section — 

(1) shall be retained by the Department of 
Defense or the element of the Department of 
Defense receiving the amount; and 

(2) shall be merged with and available for 
the same purpose and the same time period as 



the appropriation from which the costs in- 
curred in complying with requests for tech- 
nical data were paid. 

(c) Waiver. — The Secretary of Defense shall 
waive the payment of costs required by sub- 
section (a) which are in an amount greater than 
the costs that would be required for such a re- 
lease of information under section 552 of title 5 
if— 

(1) the request is made by a citizen of the 
United States or a United States corporation, 
and such citizen or corporation certifies that 
the technical data requested is required to en- 
able such citizen or corporation to submit an 
offer or determine whether it is capable of sub- 
mitting an offer to provide the product to 
which the technical data relates to the United 
States or a contractor with the United States 
(except that the Secretary may require the 
citizen or corporation to pay a deposit in an 
amount equal to not more than the cost of 
complying with the request, to be refunded 
upon submission of an offer by the citizen or 
corporation); 

(2) the release of technical data is requested 
in order to comply with the terms of an inter- 
national agreement; or 

(3) the Secretary determines, in accordance 
with section 552(a)(4)(A)(iii) of title 5, that 
such a waiver is in the interests of the United 
States. 

(Added Pub. L. 99-500, § 101(c) [title X, § 954(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-172, and Pub. 
L. 99-591, § 101(c) [title X, § 954(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-172; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 954(a)(1), Nov. 14, 
1986, 100 Stat. 3952, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-26, § 7(a)(7)(A), (B)(i), Apr. 21, 1987, 101 
Stat. 278.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Prior Provisions 

A prior section 2328 was renumbered section 2348 of 
this title. 

Amendments 

1987— Pub. L. 100-26, §7(a)(7)(B)(i), substituted "Re- 
lease of technical data under Freedom of Information 
Act: recovery of costs" for "Release of technical data" 
in section catchline. 

Subsec. (a)(1). Pub. L. 100-26, §7(a)(7)(A)(i)(I), sub- 
stituted "such technical data to the person requesting 
the" for "technical data to a person requesting such 
a". 

Pub. L. 100-26, §7(a)(7)(A)(i)(II), substituted "search, 
duplication, and review" for "search and duplication". 

Subsec. (b). Pub. L. 100-26, §7(a)(7)(A)(ii), substituted 
"Crediting of receipts" for "Disposition of costs" in 
heading. 

Subsec. (c)(3). Pub. L. 100-26, § 7(a)(7)(A)(iii), sub- 
stituted "section 552(a)(4)(A)(iii)" for "section 
552(a)(4)(A)". 

Effective Date of 1987 Amendment 

Section 12(d)(2) of Pub. L. 100-26 provided that: "The 
amendment to section 2328 of such title made by sec- 
tion 7(a)(7)(A)(i)(II) shall take effect on the same date 
and in the same manner as provided in section 1804(b) 
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of Public Law 99-570 [set out as an Effective Date of 
1986 Amendment note under section 552 of Title 5, Gov- 
ernment Organization and Employees] for the amend- 
ment made by section 1803 of that Public Law to sec- 
tion 552a of title 5, United States Code [probably means 
amendment by section 1803 of Pub. L. 99-570 to section 
552(a) of Title 5]." 

Effective Date 

Section 101(c) [title X, § 954(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 954(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX by Pub. 
L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The amendments made by this section [enacting this 
section] shall take effect at the end of the 90-day period 
beginning on the date of the enactment of this Act 
[Oct. 18, 1986]." 

[§2329. Repealed. Pub. L. 103-355, title I, 
§ 1506(a), Oct. 13, 1994, 108 Stat. 3298] 

Section, added Pub. L. 100-180, div. A, title VIII, 
§ 810(a)(1), Dec. 4, 1987, 101 Stat. 1130; amended Pub. L. 
100-456, div. A, title XII, §1233(j), Sept. 29, 1988, 102 Stat. 
2058; Pub. L. 103-160, div. A, title IX, § 904(d)(1), Nov. 30, 
1993, 107 Stat. 1728, related to contract terms and condi- 
tions for production special tooling and production spe- 
cial test equipment. 

§2330. Procurement of contract services: man- 
agement structure 

(a) Requirement for Management Struc- 
ture. — The Secretary of Defense shall establish 
and implement a management structure for the 
procurement of contract services for the Depart- 
ment of Defense. The management structure 
shall provide, at a minimum, for the following: 
(1) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall — 

(A) develop and maintain (in consultation 
with the service acquisition executives) poli- 
cies, procedures, and best practices guide- 
lines addressing the procurement of contract 
services, including policies, procedures, and 
best practices guidelines for — 

(i) acquisition planning; 

(ii) solicitation and contract award; 

(iii) requirements development and man- 
agement; 

(iv) contract tracking and oversight; 

(v) performance evaluation; and 

(vi) risk management; 

(B) work with the service acquisition ex- 
ecutives and other appropriate officials of 
the Department of Defense — 

(i) to identify the critical skills and com- 
petencies needed to carry out the procure- 
ment of contract services on behalf of the 
Department of Defense; 

(ii) to develop a comprehensive strategy 
for recruiting, training, and deploying em- 
ployees to meet the requirements for such 
skills and competencies; and 

(iii) to ensure that the military depart- 
ments and Defense Agencies have staff and 
administrative support that are adequate 
to effectively perform their duties under 
this section; 

(C) establish contract services acquisition 
categories, based on dollar thresholds, for 
the purpose of establishing the level of re- 
view, decision authority, and applicable pro- 
cedures in such categories; and 



(D) oversee the implementation of the re- 
quirements of this section and the policies, 
procedures, and best practices guidelines es- 
tablished pursuant to subparagraph (A). 

(2) The service acquisition executive of each 
military department shall be the senior offi- 
cial responsible for the management of acqui- 
sition of contract services for or on behalf of 
the military department. 

(3) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall be 
the senior official responsible for the manage- 
ment of acquisition of contract services for or 
on behalf of the Defense Agencies and other 
components of the Department of Defense out- 
side the military departments. 

(b) Duties and Responsibilities of Senior Of- 
ficials Responsible for the Management of 
Acquisition of Contract Services.— (1) Except 
as provided in paragraph (2), the senior officials 
responsible for the management of acquisition 
of contract services shall assign responsibility 
for the review and approval of procurements in 
each contract services acquisition category es- 
tablished under subsection (a)(1)(C) to specific 
Department of Defense officials, subject to the 
direction, supervision, and oversight of such 
senior officials. 

(2) With respect to the acquisition of contract 
services by a component or command of the De- 
partment of Defense the primary mission of 
which is the acquisition of products and serv- 
ices, such acquisition shall be conducted in ac- 
cordance with policies, procedures, and best 
practices guidelines developed and maintained 
by the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics pursuant to sub- 
section (a)(1), subject to oversight by the senior 
officials referred to in paragraph (1). 

(3) In carrying out paragraph (1), each senior 
official responsible for the management of ac- 
quisition of contract services shall — 

(A) implement the requirements of this sec- 
tion and the policies, procedures, and best 
practices guidelines developed by the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics pursuant to subsection 
(a)(1)(A); 

(B) authorize the procurement of contract 
services through contracts entered into by 
agencies outside the Department of Defense in 
appropriate circumstances, in accordance with 
the requirements of section 854 of the Ronald 
W. Reagan National Defense Authorization 
Act for Fiscal Year 2005 (10 U.S.C. 2304 note), 
section 814 of the Strom Thurmond National 
Defense Authorization Act for Fiscal Year 1999 
(31 U.S.C. 1535 note), and the regulations im- 
plementing such sections; 

(C) dedicate full-time commodity managers 
to coordinate the procurement of key cat- 
egories of services; 

(D) ensure that contract services are pro- 
cured by means of procurement actions that 
are in the best interests of the Department of 
Defense and are entered into and managed in 
compliance with applicable laws, regulations, 
directives, and requirements; 

(E) ensure that competitive procedures and 
performance-based contracting are used to the 
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maximum extent practicable for the procure- 
ment of contract services; and 

(F) monitor data collection under section 
2330a of this title, and periodically conduct 
spending analyses, to ensure that funds ex- 
pended for the procurement of contract serv- 
ices are being expended in the most rational 
and economical manner practicable. 

(c) Definitions. — In this section: 

(1) The term "procurement action" includes 
the following actions: 

(A) Entry into a contract or any other 
form of agreement. 

(B) Issuance of a task order, delivery 
order, or military interdepartmental pur- 
chase request. 

(2) The term "contract services" includes all 
services acquired from private sector entities 
by or for the Department of Defense, other 
than services relating to research and develop- 
ment or military construction. 

(Added Pub. L. 107-107, div. A, title VIII, 
§ 801(b)(1), Dec. 28, 2001, 115 Stat. 1174; amended 
Pub. L. 107-314, div. A, title X, § 1062(a)(8), Dec. 
2, 2002, 116 Stat. 2650; Pub. L. 109-163, div. A, title 
VIII, § 812(a)(1), Jan. 6, 2006, 119 Stat. 3376.) 

References in Text 

Section 854 of the Ronald W. Reagan National De- 
fense Authorization Act for Fiscal Year 2005, referred 
to In subsec. (b)(3)(B), is section 854 of div. A of Pub. L. 
108-375, which Is set out as a note under section 2304 of 
this title. 

Section 814 of the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999, referred to in 
subsec. (b)(3)(B), is section 814 of div. A of Pub. L. 
105-261, which was formerly set out as a note under sec- 
tion 1535 of Title 31, Money and Finance. 

Prior Provisions 

A prior section 2330, added Pub. L. 100-456, div. A, 
title VIII, § 801(a)(1), Sept. 29, 1988, 102 Stat. 2007; 
amended Pub. L. 101-510, div. A, title XIV, § 1484(h)(2), 
Nov. 5, 1990, 104 Stat. 1717; Pub. L. 102-190, div. A, title 
VIII, § 802(d), Dec. 5, 1991, 105 Stat. 1414, related to inte- 
grated financing policy, prior to repeal by Pub. L. 
102-484, div. D, title XLII, § 4271(a)(1), Oct. 23, 1992, 106 
Stat. 2695. 

Another prior section 2330 was renumbered section 
2349 of this title. 

Amendments 

2006 — Pub. L. 109-163 amended section generally. Prior 
to amendment, section consisted of subsecs. (a) to (c) 
relating to requirement for management structure, 
contracting responsibilities of designated officials, and 
definitions. 

2002— Subsec. (c). Pub. L. 107-314 inserted comma 
after "a task order". 

Implementation of Recommendations of Defense 
Science Board Task Force on Improvements to 
Service Contracting 

Pub. L. 112-81, div. A, title VIII, §807, Dec. 31, 2011, 125 
Stat. 1488, provided that: 

"(a) Plan for Implementation. — Not later than 180 
days after the date of the enactment of this Act [Dec. 
31, 2011], the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics shall, acting pursuant 
to the Under Secretary's responsibility under section 
2330 of title 10, United States Code, develop a plan for 
implementing the recommendations of the Defense 
Science Board Task Force on Improvements to Service 
Contracting. 



"(b) Elements. — The plan developed pursuant to sub- 
section (a) shall include, to the extent determined ap- 
propriate by the Under Secretary for Acquisition, Tech- 
nology, and Logistics, the following: 

"(1) Meaningful incentives to services contractors 
for high performance at low cost, consistent with the 
objectives of the Better Buying Power Initiative es- 
tablished by the Under Secretary. 

"(2) Improved means of communication between 
the Government and the services contracting indus- 
try in the process of developing requirements for 
services contracts. 

"(3) Clear guidance for defense acquisition person- 
nel on the use of appropriate contract types for par- 
ticular categories of services contracts. 

"(4) Formal certification and training requirements 
for services acquisition personnel, consistent with 
the requirements of sections 1723 and 1724 of title 10, 
United States Code. 

"(5) Appropriate emphasis on the recruiting and 
training of services acquisition personnel, consistent 
with the strategic workforce plan developed pursuant 
to section 115b of title 10, United States Code, and the 
funds available through the Department of Defense 
Acquisition Workforce Development Fund established 
pursuant to section 1705 of title 10, United States 
Code. 

"(6) Policies and guidance on career development 
for services acquisition personnel, consistent with 
the requirements of sections 1722a and 1722b of title 
10, United States Code. 

"(7) Actions to ensure that the military depart- 
ments dedicate portfolio-specific commodity man- 
agers to coordinate the procurement of key cat- 
egories of contract services, as required by section 
2330(b)(3)(C) of title 10, United States Code. 

"(8) Actions to ensure that the Department of De- 
fense conducts realistic exercises and training that 
account for services contracting during contingency 
operations, as required by section 2333(e) of title 10, 
United States Code. 

"(c) Comptroller General Report. — Not later than 
18 months after the date of the enactment of this Act 
[Dec. 31, 2011], the Comptroller General of the United 
States shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the following: 

"(1) The actions taken by the Under Secretary of 
Defense for Acquisition, Technology, and Logistics to 
carry out the requirements of this section. 

"(2) The actions taken by the Under Secretary to 
carry out the requirements of section 2330 of title 10, 
United States Code. 

"(3) The actions taken by the military departments 
to carry out the requirements of section 2330 of title 
10, United States Code. 

"(4) The extent to which the actions described in 
paragraphs (1), (2), and (3) have resulted in the im- 
proved acquisition and management of contract serv- 
ices." 

Requirements for the Acquisition of Services 

Pub. L. 111-383, div. A, title VIII, §863(a)-(h), Jan. 7, 
2011, 124 Stat. 4293, 4294, as amended by Pub. L. 112-81, 
div. A, title IX, § 933(c), Dec. 31, 2011, 125 Stat. 1544, pro- 
vided that: 

"(a) Establishment of Requirements Processes for 
the Acquisition of Services. — The Secretary of De- 
fense shall ensure that the military departments and 
Defense Agencies each establish a process for identify- 
ing, assessing, reviewing, and validating requirements 
for the acquisition of services. 

"(b) Operational Requirements. — With regard to re- 
quirements for the acquisition of services in support of 
combatant commands and military operations, the Sec- 
retary shall ensure — 

"(1) that the Chief of Staff of the Army, the Chief 

of Naval Operations, the Chief of Staff of the Air 

Force, and the Commandant of the Marine Corps im- 
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plement and bear chief responsibility for carrying 
out, within the Armed Force concerned, the process 
established pursuant to subsection (a) for such Armed 
Force; and 

"(2) that commanders of unified combatant com- 
mands and other officers identified or designated as 
joint qualified officers have an opportunity to par- 
ticipate in the process of each military department 
to provide input on joint requirements for the acqui- 
sition of services. 

"(c) Supporting Requirements. — With regard to re- 
quirements for the acquisition of services not covered 
by subsection (b), the Secretary shall ensure that the 
secretaries of the military departments and the heads 
of the Defense Agencies implement and bear chief re- 
sponsibility for carrying out, within the military de- 
partment or Defense Agency concerned, the process es- 
tablished pursuant to subsection (a) for such military 
department or Defense Agency. 

"(d) Implementation Plans Required. — The Sec- 
retary shall ensure that an implementation plan is de- 
veloped for each process established pursuant to sub- 
section (a) that addresses, at a minimum, the follow- 
ing: 

"(1) The organization of such process. 

"(2) The level of command responsibility required 
for identifying, assessing, reviewing, and validating 
requirements for the acquisition of services in ac- 
cordance with the requirements of this section and 
the categories established under section 2330(a)(1)(C) 
of title 10, United States Code. 

"(3) The composition of positions necessary to oper- 
ate such process. 

"(4) The training required for personnel engaged in 
such process. 

"(5) The relationship between doctrine and such 
process. 

"(6) Methods of obtaining input on joint require- 
ments for the acquisition of services. 

"(7) Procedures for coordinating with the acquisi- 
tion process. 

"(8) Considerations relating to opportunities for 
strategic sourcing. 

"(9) Considerations relating to total force manage- 
ment policies and procedures established under sec- 
tion 129a of this title [probably should be "title 10, 
United States Code"]. 

"(e) Matters Required in Implementation Plan. — 
Each plan required under subsection (d) shall provide 
for initial implementation of a process for Identifying, 
assessing, reviewing, and validating requirements for 
the acquisition of services not later than one year after 
the date of the enactment of this Act [Jan. 7, 2011] and 
shall provide for full implementation of such process at 
the earliest date practicable. 

"(f) Consistency With Joint Guidance. — Whenever, 
at any time, guidance is issued by the Chairman of the 
Joint Chiefs of Staff relating to requirements for the 
acquisition of services in support of combatant com- 
mands and military operations, each process estab- 
lished pursuant to subsection (a) shall be revised in ac- 
cordance with such joint guidance. 

"(g) Definition. — The term 'requirements for the ac- 
quisition of services' means objectives to be achieved 
through acquisitions primarily involving the procure- 
ment of services. 

"(h) Review op Supporting Requirements To Iden- 
tify Savings. — The secretaries of the military depart- 
ments and the heads of the Defense Agencies shall re- 
view and validate each requirement described In sub- 
section (c) with an anticipated cost in excess of 
$10,000,000 with the objective of identifying unneeded or 
low priority requirements that can be reduced or elimi- 
nated, with the savings transferred to higher priority 
objectives. Savings identified and transferred to higher 
priority objectives through review and revalidation 
under this subsection shall count toward the savings 
objectives established in the June 4, 2010, guidance of 
the Secretary of Defense on improved operational effi- 
ciencies and the annual reduction In funding for service 



support contractors required by the August 16, 2010, 
guidance of the Secretary of Defense on efficiency ini- 
tiatives. As provided by the Secretary, cost avoidance 
shall not count toward these objectives." 

procurement of Commercial Services 

Pub. L. 110-181, div. A, title VIII, §805, Jan. 28, 2008, 
122 Stat. 212, as amended by Pub. L. 110-417, [div. A], 
title X, § 1061(b)(4), Oct. 14, 2008, 122 Stat. 4613, provided 
that: 

"(a) Regulations Required. — Not later than 180 days 
after the date of the enactment of this Act [Jan. 28, 
2008], the Secretary of Defense shall modify the regula- 
tions of the Department of Defense for the procurement 
of commercial services for or on behalf of the Depart- 
ment of Defense. 
"(b) Applicability of Commercial Procedures. — 

"(1) Services of a type sold in marketplace. — 
The regulations modified pursuant to subsection (a) 
shall ensure that services that are not offered and 
sold competitively in substantial quantities in the 
commercial marketplace, but are of a type offered 
and sold competitively in substantial quantities in 
the commercial marketplace, may be treated as com- 
mercial items for purposes of section 2306a of title 10, 
United States Code (relating to truth in negotia- 
tions), only if the contracting officer determines in 
writing that the offeror has submitted sufficient in- 
formation to evaluate, through price analysis, the 
reasonableness of the price for such services. 

"(2) Information submitted. — To the extent nec- 
essary to make a determination under paragraph (1), 
the contracting officer may request the offeror to 
submit — 

"(A) prices paid for the same or similar commer- 
cial items under comparable terms and conditions 
by both government and commercial customers; 
and 

"(B) if the contracting officer determines that the 
information described in subparagraph (A) is not 
sufficient to determine the reasonableness of price, 
other relevant information regarding the basis for 
price or cost, including information on labor costs, 
material costs, and overhead rates. 
"(c) Time-and-Materials Contracts. — 

"(1) Commercial item acquisitions. — The regula- 
tions modified pursuant to subsection (a) shall ensure 
that procedures applicable to time-and-materials 
contracts and labor-hour contracts for commercial 
item acquisitions may be used only for the following: 
"(A) Services procured for support of a commer- 
cial item, as described In section 4(12)(B) of the Of- 
fice of Federal Procurement Policy Act ([former] 41 
U.S.C. 403(12)(E)) [now 41 U.S.C. 103(5)]. 
"(B) Emergency repair services. 
"(C) Any other commercial services only to the 
extent that the head of the agency concerned ap- 
proves a determination in writing by the contract- 
ing officer that — 

"(i) the services to be acquired are commercial 
services as defined in section 4(12)(F) of the Office 
of Federal Procurement Policy Act ([former] 41 
U.S.C. 403(12)(F)) [now 41 U.S.C. 103(6)]; 

"(ii) if the services to be acquired are subject to 
subsection (b), the offeror of the services has sub- 
mitted sufficient information in accordance with 
that subsection; 

"(iii) such services are commonly sold to the 
general public through use of time-and-materials 
or labor-hour contracts; and 

"(iv) the use of a time-and-materials or labor- 
hour contract type is in the best interest of the 
Government. 

"(2) Non-commercial item acquisitions. — Nothing 
in this subsection shall be construed to preclude the 
use of procedures applicable to time-and-materials 
contracts and labor-hour contracts for non-commer- 
cial item acquisitions for the acquisition of any cat- 
egory of services." 
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Independent Management Reviews of Contracts 
for Services 

Pub. L. 110-181, div. A, title VIII, §808, Jan. 28, 2008, 
122 Stat. 215, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(f)(3), Jan. 7, 2011, 124 Stat. 4376, provided that: 
"(a) Guidance and Instructions. — Not later than 180 
days after the date of the enactment of this Act [Jan. 
28, 2008], the Secretary of Defense shall issue guidance, 
with detailed implementation instructions, for the De- 
partment of Defense to provide for periodic independ- 
ent management reviews of contracts for services. The 
independent management review guidance and instruc- 
tions issued pursuant to this subsection shall be de- 
signed to evaluate, at a minimum — 

"(1) contract performance in terms of cost, sched- 
ule, and requirements; 

"(2) the use of contracting mechanisms, including 
the use of competition, the contract structure and 
type, the definition of contract requirements, cost or 
pricing methods, the award and negotiation of task 
orders, and management and oversight mechanisms; 

"(3) the contractor's use, management, and over- 
sight of subcontractors; 

"(4) the staffing of contract management and over- 
sight functions; and 

"(5) the extent of any pass-throughs, and excessive 
pass-through charges (as defined in section 852 of the 
John Warner National Defense Authorization Act for 
Fiscal Year 2007 [Pub. L. 109-364, 10 U.S.C. 2324 note]), 
by the contractor. 

"(b) Additional Subject of Review. — In addition to 
the matters required by subsection (a), the guidance 
and instructions issued pursuant to subsection (a) shall 
provide for procedures for the periodic review of con- 
tracts under which one contractor provides oversight 
for services performed by other contractors. In particu- 
lar, the procedures shall be designed to evaluate, at a 
minimum — 

"(1) the extent of the agency's reliance on the con- 
tractor to perform acquisition functions closely asso- 
ciated with inherently governmental functions as de- 
fined in section 2383(b)(3) of title 10, United States 
Code; and 

"(2) the financial interest of any prime contractor 
performing acquisition functions described in para- 
graph (1) in any contract or subcontract with regard 
to which the contractor provided advice or recom- 
mendations to the agency. 

"(c) Elements. — The guidance and instructions is- 
sued pursuant to subsection (a) shall address, at a mini- 
mum — 

"(1) the contracts subject to independent manage- 
ment reviews, including any applicable thresholds 
and exceptions; 

"(2) the frequency with which independent manage- 
ment reviews shall be conducted; 

"(3) the composition of teams designated to per- 
form independent management reviews; 

"(4) any phase-in requirements needed to ensure 
that qualified staff are available to perform independ- 
ent management reviews; 

"(5) procedures for tracking the implementation of 
recommendations made by independent management 
review teams; and 

"(6) procedures for developing and disseminating 
lessons learned from independent management re- 
views. 

"(d) Reports.— 

"(1) Report on guidance and instruction. — Not 
later than 270 days after the date of the enactment of 
this Act [Jan. 28, 2008], the Secretary of Defense shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port setting forth the guidance and instructions is- 
sued pursuant to subsection (a). 

"(2) GAO report on implementation. — Not later 
than two years after the date of the enactment of this 
Act, the Comptroller General of the United States 



shall submit to the congressional defense committees 
a report on the implementation of the guidance and 
instructions issued pursuant to subsection (a)." 

Establishment and Implementation of Management 
Structure 

Pub. L. 107-107, div. A, title VIII, § 801(b)(2), Dec. 28, 
2001, 115 Stat. 1176, directed the Secretary of Defense to 
establish and implement the management structure re- 
quired under this section and the Under Secretary of 
Defense for Acquisition, Technology, and Logistics to 
issue guidance for officials in such management struc- 
ture not later than 180 days after Dec. 28, 2001. 

Phased Implementation; Report 

Pub. L. 109-163, div. A, title VIII, §812(b), (c), Jan. 6, 
2006, 119 Stat. 3378, 3379, provided that: 

"(b) Phased Implementation. — The requirements of 
section 2330 of title 10, United States Code (as added by 
subsection (a)), shall be implemented as follows: 

"(1) The Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics shall — 

"(A) establish an initial set of contract services 
acquisition categories, based on dollar thresholds, 
by not later than June 1, 2006; and 

"(B) issue an initial set of policies, procedures, 
and best practices guidelines in accordance with 
section 2330(a)(1)(A) by not later than October 1, 
2006. 

"(2) The contract services acquisition categories es- 
tablished by the Under Secretary shall include — 

"(A) one or more categories for acquisitions with 
an estimated value of $250,000,000 or more; 

"(B) one or more categories for acquisitions with 
an estimated value of at least $10,000,000 but less 
than $250,000,000; and 

"(C) one or more categories for acquisitions with 
an estimated value greater than the simplified ac- 
quisition threshold but less than $10,000,000. 
"(3) The senior officials responsible for the manage- 
ment of acquisition of contract services shall assign 
responsibility to specific individuals in the Depart- 
ment of Defense for the review and approval of pro- 
curements in the contract services acquisition cat- 
egories established by the Under Secretary, as fol- 
lows: 

"(A) Not later than October 1, 2006, for all cat- 
egories established pursuant to paragraph (2)(A). 

"(B) Not later than October 1, 2007, for all cat- 
egories established pursuant to paragraph (2)(B). 

"(C) Not later than October 1, 2009, for all cat- 
egories established pursuant to paragraph (2)(C). 
"(c) Report. — Not later than one year after the date 
of the enactment of this Act [Jan. 6, 2006], the Sec- 
retary of Defense shall submit to the Committees on 
Armed Services of the Senate and House of Representa- 
tives a final report on the implementation of section 
2330 of title 10, United States Code, as added by this 
section." 

Procurement Program Review Structure; 
Comptroller General Review 

Pub. L. 107-107, div. A, title VIII, §801(d)-(f), Dec. 28, 
2001, 115 Stat. 1177, provided that: 

"(d) Requirement for Program Review Struc- 
ture. — (1) Not later than 180 days after the date of the 
enactment of this Act [Dec. 28, 2001], the Secretary of 
Defense shall issue and implement a policy that applies 
to the procurement of services by the Department of 
Defense a program review structure that is similar to 
the one developed for and applied to the procurement of 
weapon systems by the Department of Defense. 

"(2) The program review structure for the procure- 
ment of services shall, at a minimum, include the fol- 
lowing: 

"(A) Standards for determining which procure- 
ments should be subject to review by either the sen- 
ior procurement executive of a military department 
or the senior procurement executive of the Depart- 
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ment of Defense under such section, including cri- 
teria based on dollar thresholds, program criticality, 
or other appropriate measures. 

"(B) Appropriate key decision points at which those 
reviews should take place. 

"(C) A description of the specific matters that 
should be reviewed. 

"(e) Comptroller General Review. — Not later than 
90 days after the date on which the Secretary issues the 
policy required by subsection (d) and the Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics issues the guidance required by subsection (b)(2) 
[set out as a note above], the Comptroller General shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives an assessment 
of the compliance with the requirements of this section 
[enacting this section and section 2330a of this title, 
amending sections 133 and 2331 of this title, and enact- 
ing provisions set out as a note under this section] and 
the amendments made by this section. 
"(f) Definitions. — In this section: 

"(1) The term 'senior procurement executive' 
means the official designated as the senior procure- 
ment executive under section 16(3) of the Office of 
Federal Procurement Policy Act ([former] 41 U.S.C. 
414(3)) [see 41 U.S.C. 1702(c)]. 

"(2) The term 'performance-based', with respect to 
a contract or a task order means that the contract or 
task order, respectively, includes the use of perform- 
ance work statements that set forth contract require- 
ments in clear, specific, and objective terms with 
measurable outcomes." 

Performance Goals for Procurements of Services 

Pub. L. 107-107, div. A, title VIII, §802, Dec. 28, 2001, 
115 Stat. 1178, as amended by Pub. L. 107-314, div. A, 
title VIII, §805, Dec. 2, 2002, 116 Stat. 2605, provided 
that: 

"(a) Goals. — (1) It shall be an objective of the Depart- 
ment of Defense to achieve efficiencies in procurements 
of services pursuant to multiple award contracts 
through the use of — 

"(A) performance-based services contracting; 
"(B) appropriate competition for task orders under 
services contracts; 

"(C) program review, spending analyses, and im- 
proved management of services contracts. 
"(2) In furtherance of such objective, the Department 
of Defense shall have the following goals: 

"(A) To increase, as a percentage of all of the indi- 
vidual purchases of services made by or for the De- 
partment of Defense under multiple award contracts 
for a fiscal year (calculated on the basis of dollar 
value), the volume of the individual purchases of 
services that are made on a competitive basis and in- 
volve receipt of more than one offer from qualified 
contractors to a percentage as follows: 

"(i) For fiscal year 2003, a percentage not less 
than 40 percent. 

"(ii) For fiscal year 2004, a percentage not less 
than 50 percent. 

"(iii) For fiscal year 2011, a percentage not less 
than 75 percent. 

"(B) To increase, as a percentage of all of the indi- 
vidual purchases of services made by or for the De- 
partment of Defense under multiple award contracts 
for a fiscal year (calculated on the basis of dollar 
value), the use of performance-based purchasing 
specifying firm fixed prices for the specific tasks to 
be performed to a percentage as follows: 

"(i) For fiscal year 2003, a percentage not less 
than 25 percent. 

"(ii) For fiscal year 2004, a percentage not less 
than 35 percent. 

"(iii) For fiscal year 2005, a percentage not less 
than 50 percent. 

"(iv) For fiscal year 2011, a percentage not less 
than 70 percent. 
"(3) The Secretary of Defense may adjust any per- 
centage goal established in paragraph (2) if the Sec- 



retary determines in writing that such a goal is too 
high and cannot reasonably be achieved. In the event 
that the Secretary chooses to adjust such a goal, the 
Secretary shall — 

"(A) establish a percentage goal that the Secretary 
determines would create an appropriate incentive for 
Department of Defense components to use competi- 
tive procedures or performance-based services con- 
tracting, as the case may be; and 

"(B) submit to the congressional defense commit- 
tees [Committees on Armed Services and Appropria- 
tions of the Senate and the House of Representatives] 
a report containing an explanation of the reasons for 
the Secretary's determination and a statement of the 
new goal that the Secretary has established. 
"(b) Annual Report. — Not later than March 1, 2002, 
and annually thereafter through March 1, 2011, the Sec- 
retary of Defense shall submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives] a report on the progress made toward 
meeting the objective and goals established in sub- 
section (a). Each report shall include, at a minimum, 
the following information: 

"(1) A summary of the steps taken or planned to be 
taken in the fiscal year of the report to improve the 
management of procurements of services. 

"(2) A summary of the steps planned to be taken in 
the following fiscal year to improve the management 
of procurements of services. 

"(3) An estimate of the amount that will be ex- 
pended by the Department of Defense for procure- 
ments of services in the fiscal year of the report. 

"(4) An estimate of the amount that will be ex- 
pended by the Department of Defense for procure- 
ments of services in the following fiscal year. 

"(5) Regarding the individual purchases of services 
that were made by or for the Department of Defense 
under multiple award contracts in the fiscal year pre- 
ceding the fiscal year in which the report is required 
to be submitted, information (determined using the 
data collection system established under section 
2330a of title 10, United States Code) as follows: 

"(A) The percentage (calculated on the basis of 
dollar value) of such purchases that are purchases 
that were made on a competitive basis and involved 
receipt of more than one offer from qualified con- 
tractors. 

"(B) The percentage (calculated on the basis of 
dollar value) of such purchases that are perform- 
ance-based purchases specifying firm fixed prices 
for the specific tasks to be performed. 
"(c) Definitions. — (1) In this section, the terms 'indi- 
vidual purchase' and 'multiple award contract' have 
the meanings given such terms in section 803(c) of this 
Act [10 U.S.C. 2304 note]. 

"(2) For the purposes of this section, an individual 
purchase of services is made on a competitive basis 
only if it is made pursuant to procedures described in 
paragraphs (2), (3), and (4) of section 803(b) of this Act 
[10 U.S.C. 2304 note]." 

§ 2330a. Procurement of services: tracking of pur- 
chases 

(a) Data Collection Required.— The Sec- 
retary of Defense shall establish a data collec- 
tion system to provide management information 
with regard to each purchase of services by a 
military department or Defense Agency in ex- 
cess of the simplified acquisition threshold, re- 
gardless of whether such a purchase is made in 
the form of a contract, task order, delivery 
order, military interdepartmental purchase re- 
quest, or any other form of interagency agree- 
ment. 

(b) Data To Be Collected.— The data required 
to be collected under subsection (a) includes the 
following: 
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(1) The services purchased. 

(2) The total dollar amount of the purchase. 

(3) The form of contracting action used to 
make the purchase. 

(4) Whether the purchase was made 
through — 

(A) a performance-based contract, per- 
formance-based task order, or other per- 
formance-based arrangement that contains 
firm fixed prices for the specific tasks to be 
performed; 

(B) any other performance-based contract, 
performance-based task order, or perform- 
ance-based arrangement; or 

(C) any contract, task order, or other ar- 
rangement that is not performance based. 

(5) In the case of a purchase made through 
an agency other than the Department of De- 
fense, the agency through which the purchase 
is made. 

(6) The extent of competition provided in 
making the purchase and whether there was 
more than one offer. 

(7) Whether the purchase was made from — 

(A) a small business concern; 

(B) a small business concern owned and 
controlled by socially and economically dis- 
advantaged individuals; or 

(C) a small business concern owned and 
controlled by women. 

(c) Inventory. — (1) Not later than the end of 
the third quarter of each fiscal year, the Sec- 
retary of Defense shall submit to Congress an 
annual inventory of the activities performed 
during the preceding fiscal year pursuant to 
contracts for services (and pursuant to contracts 
for goods to the extent services are a significant 
component of performance as identified in a sep- 
arate line item of a contract) for or on behalf of 
the Department of Defense. The guidance for 
compiling the inventory shall be issued by the 
Under Secretary of Defense for Personnel and 
Readiness, the Under Secretary of Defense 
(Comptroller), and the Under Secretary of De- 
fense for Acquisition, Technology, and Logis- 
tics, as follows: 

(A) The Under Secretary of Defense for Per- 
sonnel and Readiness, as supported by the 
Under Secretary of Defense (Comptroller), 
shall be responsible for developing guidance 
for — 

(i) the collection of data regarding func- 
tions and missions performed by contractors 
in a manner that is comparable to the man- 
power data elements used in inventories of 
functions performed by Department of De- 
fense employees; 

(ii) the calculation of contractor full-time 
equivalents for direct labor, using direct 
labor hours in a manner that is comparable 
to the calculation of Department of Defense 
civilian full-time employees; and 

(iii) the conduct and completion of the an- 
nual review required under subsection (e)(1). 

(B) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics shall be 
responsible for developing guidance on other 
data elements and implementing procedures 
for requirements relating to acquisition. 



(2) The entry for an activity on an inventory 
under this subsection shall include, for the fiscal 
year covered by such entry, the following: 

(A) The functions and missions performed by 
the contractor. 

(B) The contracting organization, the com- 
ponent of the Department of Defense admin- 
istering the contract, and the organization 
whose requirements are being met through 
contractor performance of the function. 

(C) The funding source for the contract 
under which the function is performed by ap- 
propriation and operating agency. 

(D) The fiscal year for which the activity 
first appeared on an inventory under this sec- 
tion. 

(E) The number of contractor employees, ex- 
pressed as full-time equivalents for direct 
labor, using direct labor hours and associated 
cost data collected from contractors (except 
that estimates may be used where such data is 
not available and cannot reasonably be made 
available in a timely manner for the purpose 
of the inventory). 

(F) A determination whether the contract 
pursuant to which the activity is performed is 
a personal services contract. 

(G) A summary of the data required to be 
collected for the activity under subsection (a). 

(3) The inventory required under this sub- 
section shall be submitted in unclassified form, 
but may include a classified annex. 

(d) Public Availability of Inventories. — Not 
later than 30 days after the date on which an in- 
ventory under subsection (c) is required to be 
submitted to Congress, the Secretary shall — 

(1) make the inventory available to the pub- 
lic; and 

(2) publish in the Federal Register a notice 
that the inventory is available to the public. 

(e) Review and Planning Requirements. — 
Within 90 days after the date on which an inven- 
tory is submitted under subsection (c), the Sec- 
retary of the military department or head of the 
Defense Agency responsible for activities in the 
inventory shall — 

(1) review the contracts and activities in the 
inventory for which such Secretary or agency 
head is responsible; 

(2) ensure that — 

(A) each contract on the list that is a per- 
sonal services contract has been entered 
into, and is being performed, in accordance 
with applicable statutory and regulatory re- 
quirements; 

(B) the activities on the list do not include 
any inherently governmental functions; and 

(C) to the maximum extent practicable, 
the activities on the list do not include any 
functions closely associated with inherently 
governmental functions; and 

(3) identify activities that should be consid- 
ered for conversion — 

(A) to performance by civilian employees 
of the Department of Defense pursuant to 
section 2463 of this title; or 

(B) to an acquisition approach that would 
be more advantageous to the Department of 
Defense. 

(f) Development of Plan and Enforcement 
and Approval Mechanisms.— The Secretary of 
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the military department or head of the Defense 
Agency responsible for activities in the inven- 
tory shall develop a plan, including an enforce- 
ment mechanism and approval process, to — 

(1) provide for the use of the inventory by 
the military department or Defense Agency to 
implement the requirements of section 129a of 
this title; 

(2) ensure the inventory is used to inform 
strategic workforce planning; 

(3) facilitate use of the inventory for compli- 
ance with section 235 of this title; and 

(4) provide for appropriate consideration of 
the conversion of activities identified under 
subsection (e)(3) within a reasonable period of 
time. 

(g) Rule of Construction. — Nothing in this 
section shall be construed to authorize the per- 
formance of personal services by a contractor 
except where expressly authorized by a provi- 
sion of law other than this section. 

(h) Definitions. — In this section: 

(1) The term "performance-based", with re- 
spect to a contract, task order, or arrange- 
ment, means that the contract, task order, or 
arrangement, respectively, includes the use of 
performance work statements that set forth 
contract requirements in clear, specific, and 
objective terms with measurable outcomes. 

(2) The definitions set forth in section 2225(f) 
of this title for the terms "simplified acquisi- 
tion threshold", "small business concern", 
"small business concern owned and controlled 
by socially and economically disadvantaged 
individuals", and "small business concern 
owned and controlled by women" shall apply. 

(3) Function closely associated with in- 
herently GOVERNMENTAL FUNCTIONS. — The 

term "function closely associated with inher- 
ently governmental functions" has the mean- 
ing given that term in section 2383(b)(3) of this 
title. 

(4) Inherently governmental functions. — 
The term "inherently governmental func- 
tions" has the meaning given that term in sec- 
tion 2383(b)(2) of this title. 

(5) Personal services contract. — The term 
"personal services contract" means a contract 
under which, as a result of its terms or condi- 
tions or the manner of its administration dur- 
ing performance, contractor personnel are sub- 
ject to the relatively continuous supervision 
and control of one or more Government offi- 
cers or employees, except that the giving of an 
order for a specific article or service, with the 
right to reject the finished product or result, 
is not the type of supervision or control that 
makes a contract a personal services contract. 

(Added Pub. L. 107-107, div. A, title VIII, § 801(c), 
Dec. 28, 2001, 115 Stat. 1176; amended Pub. L. 

110- 181, div. A, title VIII, § 807(a), Jan. 28, 2008, 
122 Stat. 213; Pub. L. 111-84, div. A, title VIII, 
§ 803(b), Oct. 28, 2009, 123 Stat. 2402; Pub. L. 

111- 383, div. A, title III, §321, Jan. 7, 2011, 124 
Stat. 4183; Pub. L. 112-81, div. A, title IX, §936, 
Dec. 31, 2011, 125 Stat. 1545.) 

Amendments 

2011— Subsec. (c). Pub. L. 111-383, §321(2) to (4), sub- 
stituted "The guidance for compiling the inventory 



shall be issued by the Under Secretary of Defense for 
Personnel and Readiness, the Under Secretary of De- 
fense (Comptroller), and the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics, as fol- 
lows:" for "The entry for an activity on an inventory 
under this subsection shall include, for the fiscal year 
covered by such entry, the following:" in par. (1), added 
new subpars. (A) and (B) to par. (1), inserted par. (2) 
designation and introductory provisions before former 
subpars. (A) to (G) of par. (1) thereby making them part 
of par. (2), added subpar. (E), and struck out former 
subpar. (E) which read as follows: "The number of full- 
time contractor employees (or its equivalent) paid for 
the performance of the activity." 

Subsec. (c)(1). Pub. L. 112-81, § 936(a)(1), inserted "(and 
pursuant to contracts for goods to the extent services 
are a significant component of performance as identi- 
fied in a separate line item of a contract)" after "pur- 
suant to contracts for services" in introductory provi- 
sions. 

Subsec. (c)(l)(A)(ii), (iii). Pub. L. 112-81, § 936(a)(2), 
added els. (ii) and (iii) and struck out former cl. (ii) 
which read as follows: "the calculation of contractor 
manpower equivalents in a manner that is comparable 
to the calculation of full-time equivalents for use in in- 
ventories of functions performed by Department of De- 
fense employees." 

Subsec. (c)(1)(B). Pub. L. 112-81, § 936(a)(3), inserted 
"for requirements relating to acquisition" before pe- 
riod at end. 

Subsec. (c)(2), (3). Pub. L. 111-383, §321(1), redesig- 
nated par. (2) as (3). 

Subsec. (e)(2) to (4). Pub. L. 112-81, § 936(b), inserted 
"and" at end of par. (2), substituted period for "; and" 
at end of par. (3), and struck out par. (4) which read as 
follows: "develop a plan, including an enforcement 
mechanism and approval process, to provide for appro- 
priate consideration of the conversion of activities 
identified under paragraph (3) within a reasonable pe- 
riod of time." 

Subsec. (f) to (h). Pub. L. 112-81, § 936(c), added subsec. 
(f) and redesignated former subsecs. (f) and (g) as (g) 
and (h), respectively. 

2009— Subsec. (e)(4). Pub. L. 111-84 inserted 
", including an enforcement mechanism and approval 
process," after "plan". 

2008— Subsecs. (c) to (g). Pub. L. 110-181, § 807(a)(1), (2), 
added subsecs. (c) to (f), redesignated former subsec. (d) 
as (g), and struck out heading and text of former sub- 
sec. (c). Former text read as follows: "To the maximum 
extent practicable, a single data collection system 
shall be used to collect data under this section and in- 
formation under section 2225 of this title." 

Subsec. (g)(3) to (5). Pub. L. 110-181, § 807(a)(3), added 
pars. (3) to (5). 

Effective Date op 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 807(b), Jan. 28, 2008, 
122 Stat. 215, provided that: 

"(1) The amendments made by subsection (a) [amend- 
ing this section] shall be effective upon the date of the 
enactment of this Act [Jan. 28, 2008]. 

"(2) The first inventory required by section 2330a(c) of 
title 10, United States Code, as added by subsection (a), 
shall be submitted not later than the end of the third 
quarter of fiscal year 2008." 

Development of Guidance on Personal Services 
Contracts 

Pub. L. 110-417, [div. A], title Vffl, §831, Oct. 14, 2008, 
122 Stat. 4534, provided that: 

"(a) Guidance Required. — Not later than 270 days 
after the date of the enactment of this Act [Oct. 14, 
2008], the Secretary of Defense shall develop guidance 
related to personal services contracts to — 

"(1) require a clear distinction between employees 
of the Department of Defense and employees of De- 
partment of Defense contractors; 

"(2) provide appropriate safeguards with respect to 
when, where, and to what extent the Secretary may 
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enter into a contract for the procurement of personal 
services; and 

"(3) assess and take steps to mitigate the risk that, 
as implemented and administered, non-personal serv- 
ices contracts may become personal services con- 
tracts. 

"(b) Definition of Personal Services Contract. — In 
this section, the term 'personal services contract' has 
the meaning given that term in section 2330a(g)(5) [now 
2330a(h)(5)] of title 10, United States Code." 

§2331. Procurement of services: contracts for 
professional and technical services 

(a) In General. — The Secretary of Defense 
shall prescribe regulations to ensure, to the 
maximum extent practicable, that professional 
and technical services are acquired on the basis 
of the task to be performed rather than on the 
basis of the number of hours of services pro- 
vided. 

(b) Content of Regulations. — With respect to 
contracts to acquire services on the basis of the 
number of hours of services provided, the regula- 
tions described in subsection (a) shall — 

(1) include standards and approval proce- 
dures to minimize the use of such contracts; 

(2) establish criteria to ensure that propos- 
als for contracts for technical and professional 
services are evaluated on a basis which does 
not encourage contractors to propose uncom- 
pensated overtime; 

(3) ensure appropriate emphasis on technical 
and quality factors in the source selection 
process; 

(4) require identification of any hours in ex- 
cess of 40-hour weeks included in a proposal; 

(5) ensure that offerors are notified that pro- 
posals which include unrealistically low labor 
rates or which do not otherwise demonstrate 
cost realism will be considered in a risk as- 
sessment and evaluated appropriately; and 

(6) provide guidance to contracting officers 
to ensure that any use of uncompensated over- 
time will not degrade the level of technical ex- 
pertise required to perform the contract. 

(Added Pub. L. 101-510, div. A, title VIII, 
§ 834(a)(1), Nov. 5, 1990, 104 Stat. 1613; amended 
Pub. L. 102-25, title VII, § 701(a), Apr. 6, 1991, 105 
Stat. 113; Pub. L. 103-355, title I, § 1004(c), Oct. 13, 
1994, 108 Stat. 3253; Pub. L. 107-107, div. A, title 
VIII, § 801(g)(1), Dec. 28, 2001, 115 Stat. 1177.) 

Prior Provisions 

A prior section 2331 was renumbered section 2350 of 
this title. 

Amendments 

2001— Pub. L. 107-107 substituted "Procurement of 
services: contracts" for "Contracts" in section catch- 
line. 

1994 — Subsec. (c). Pub. L. 103-355 struck out text and 
heading of subsec. (c). Text read as follows: 

"(1) The Secretary of Defense may waive the limita- 
tion in section 2304(j)(4) of this title on the total value 
of task orders for specific contracting activities to the 
extent the Secretary considers the use of master agree- 
ments necessary in order to further the policy set forth 
in subsection (a). 

"(2) During any fiscal year, such a waiver may not in- 
crease the total value of task orders under master 
agreements of a contracting activity by more than 20 
percent of the value of all contracts for advisory and 
assistance services awarded by that contracting activ- 
ity during fiscal year 1989. 



"(3) Such a waiver shall not become effective until 60 
days after the Secretary of Defense has published no- 
tice thereof in the Federal Register." 

1991— Subsec. (c)(1). Pub. L. 102-25 struck out "on a 
case-by-case basis" after "value of task orders", sub- 
stituted "considers the use of master agreements nec- 
essary" for "considers necessary the use of master 
agreements", and struck out "of this section" before 
period at end. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Regulations 

Section 834(b) of Pub. L. 101-510 provided that: "Not 
later than 180 days after the date of the enactment of 
this Act [Nov. 5, 1990], the Secretary of Defense shall 
publish for public comment new regulations to carry 
out the requirements in this section [enacting this sec- 
tion]. The Secretary shall promulgate final regulations 
to carry out such requirements not later than 270 days 
after the date of the enactment of this Act." 

Provisions Not Affected by Pub. L. 103-355 

Repeal of subsec. (c) of this section by Pub. L. 103-355 
not to be construed as modifying or superseding, or as 
intended to impair or restrict, authorities or respon- 
sibilities under former 40 U.S.C. 759 or chapter 11 of 
Title 40, Public Buildings, Property, and Works, see 
section 1004(d) of Pub. L. 103-355, set out as a note 
under section 2304a of this title. 

§ 2332. Share-in-savings contracts 

(a) Authority To Enter Into Share-in-Sav- 
ings Contracts. — (1) The head of an agency may 
enter into a share-in-savings contract for infor- 
mation technology (as defined in section 11101(6) 
of title 40) in which the Government awards a 
contract to improve mission-related or adminis- 
trative processes or to accelerate the achieve- 
ment of its mission and share with the contrac- 
tor in savings achieved through contract per- 
formance. 

(2) (A) Except as provided in subparagraph (B), 
a share-in-savings contract shall be awarded for 
a period of not more than five years. 

(B) A share-in-savings contract may be award- 
ed for a period greater than five years, but not 
more than 10 years, if the head of the agency de- 
termines in writing prior to award of the con- 
tract that — 

(i) the level of risk to be assumed and the in- 
vestment to be undertaken by the contractor 
is likely to inhibit the government from ob- 
taining the needed information technology 
competitively at a fair and reasonable price if 
the contract is limited in duration to a period 
of five years or less; and 

(ii) usage of the information technology to 
be acquired is likely to continue for a period 
of time sufficient to generate reasonable bene- 
fit for the government. 

(3) Contracts awarded pursuant to the author- 
ity of this section shall, to the maximum extent 
practicable, be performance-based contracts 
that identify objective outcomes and contain 
performance standards that will be used to 
measure achievement and milestones that must 
be met before payment is made. 

(4) Contracts awarded pursuant to the author- 
ity of this section shall include a provision con- 
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taining a quantifiable baseline that is to be the 
basis upon which a savings share ratio is estab- 
lished that governs the amount of payment a 
contractor is to receive under the contract. Be- 
fore commencement of performance of such a 
contract, the senior procurement executive of 
the agency shall determine in writing that the 
terms of the provision are quantifiable and will 
likely yield value to the Government. 

(5)(A) The head of the agency may retain sav- 
ings realized through the use of a share-in-sav- 
ings contract under this section that are in ex- 
cess of the total amount of savings paid to the 
contractor under the contract, but may not re- 
tain any portion of such savings that is attrib- 
utable to a decrease in the number of civilian 
employees of the Federal Government perform- 
ing the function. Except as provided in subpara- 
graph (B), savings shall be credited to the appro- 
priation or fund against which charges were 
made to carry out the contract and shall be used 
for information technology. 

(B) Amounts retained by the agency under this 
subsection shall — 

(i) without further appropriation, remain 
available until expended; and 

(ii) be applied first to fund any contingent li- 
abilities associated with share-in-savings pro- 
curements that are not fully funded. 

(b) Cancellation and Termination. — (1) If 
funds are not made available for the continu- 
ation of a share-in-savings contract entered into 
under this section in a subsequent fiscal year, 
the contract shall be canceled or terminated. 
The costs of cancellation or termination may be 
paid out of — 

(A) appropriations available for the perform- 
ance of the contract; 

(B) appropriations available for acquisition 
of the information technology procured under 
the contract, and not otherwise obligated; or 

(C) funds subsequently appropriated for pay- 
ments of costs of cancellation or termination, 
subject to the limitations in paragraph (3). 

(2) The amount payable in the event of can- 
cellation or termination of a share-in-savings 
contract shall be negotiated with the contractor 
at the time the contract is entered into. 

(3) (A) Subject to subparagraph (B), the head of 
an agency may enter into share-in-savings con- 
tracts under this section in any given fiscal year 
even if funds are not made specifically available 
for the full costs of cancellation or termination 
of the contract if funds are available and suffi- 
cient to make payments with respect to the first 
fiscal year of the contract and the following 
conditions are met regarding the funding of can- 
cellation and termination liability: 

(i) The amount of unfunded contingent li- 
ability for the contract does not exceed the 
lesser of— 

(I) 25 percent of the estimated costs of a 
cancellation or termination; or 

(II) $5,000,000. 

(ii) Unfunded contingent liability in excess 
of $1,000,000 has been approved by the Director 
of the Office of Management and Budget or the 
Director's designee. 

(B) The aggregate number of share-in-savings 
contracts that may be entered into under sub- 



paragraph (A) by all agencies to which this 
chapter applies in a fiscal year may not exceed 
5 in each of fiscal years 2003, 2004, and 2005. 

(c) Definitions. — In this section: 

(1) The term "contractor" means a private 
entity that enters into a contract with an 
agency. 

(2) The term "savings" means — 

(A) monetary savings to an agency; or 

(B) savings in time or other benefits real- 
ized by the agency, including enhanced reve- 
nues (other than enhanced revenues from the 
collection of fees, taxes, debts, claims, or 
other amounts owed the Federal Govern- 
ment). 

(3) The term "share-in-savings contract" 
means a contract under which — 

(A) a contractor provides solutions for — 

(i) improving the agency's mission-relat- 
ed or administrative processes; or 

(ii) accelerating the achievement of 
agency missions; and 

(B) the head of the agency pays the con- 
tractor an amount equal to a portion of the 
savings derived by the agency from — 

(i) any improvements in mission-related 
or administrative processes that result 
from implementation of the solution; or 

(ii) acceleration of achievement of agen- 
cy missions. 

(d) Termination. — No share-in-savings con- 
tracts may be entered into under this section 
after September 30, 2005. 

(Added Pub. L. 107-347, title II, § 210(a)(1), Dec. 
17, 2002, 116 Stat. 2932.) 

Effective Date 

Section effective 120 days after Dec. 17, 2002, see sec- 
tion 402(a) of Pub. L. 107-347, set out as a note under 
section 3601 of Title 44, Public Printing' and Documents. 

§ 2333. Joint policies on requirements definition, 
contingency program management, and con- 
tingency contracting 

(a) Joint Policy Requirement.— The Sec- 
retary of Defense, in consultation with the 
Chairman of the Joint Chiefs of Staff, shall de- 
velop joint policies for requirements definition, 
contingency program management, and contin- 
gency contracting during combat operations and 
post-conflict operations. 

(b) Requirements Definition Matters Cov- 
ered. — The joint policy for requirements defini- 
tion required by subsection (a) shall, at a mini- 
mum, provide for the following: 

(1) The assignment of a senior commissioned 
officer or civilian member of the senior execu- 
tive service, with appropriate experience and 
qualifications related to the definition of re- 
quirements to be satisfied through acquisition 
contracts (such as for delivery of products or 
services, performance of work, or accomplish- 
ment of a project), to act as head of require- 
ments definition and coordination during com- 
bat operations, post-conflict operations, and 
contingency operations, if required, including 
leading a requirements review board involving 
all organizations concerned. 

(2) An organizational approach to require- 
ments definition and coordination during com- 
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bat operations, post-conflict operations, and 
contingency operations that is designed to en- 
sure that requirements are defined in a way 
that effectively implements United States 
Government and Department of Defense objec- 
tives, policies, and decisions regarding the al- 
location of resources, coordination of inter- 
agency efforts in the theater of operations, 
and alignment of requirements with the prop- 
er use of funds. 

(c) Contingency Program Management Mat- 
ters Covered. — The joint policy for contin- 
gency program management required by sub- 
section (a) shall, at a minimum, provide for the 
following: 

(1) The assignment of a senior commissioned 
officer or civilian member of the senior execu- 
tive service, with appropriate program man- 
agement experience and qualifications, to act 
as head of program management during com- 
bat operations, post-conflict operations, and 
contingency operations, including stabiliza- 
tion and reconstruction operations involving 
multiple United States Government agencies 
and international organizations, if required. 

(2) A preplanned organizational approach to 
program management during combat oper- 
ations, post-conflict operations, and contin- 
gency operations that is designed to ensure 
that the Department of Defense is prepared to 
conduct such program management. 

(3) Identification of a deployable cadre of ex- 
perts, with the appropriate tools and author- 
ity, and trained in processes under paragraph 
(6). 

(4) Utilization of the hiring and appointment 
authorities necessary for the rapid deploy- 
ment of personnel to ensure the availability of 
key personnel for sufficient lengths of time to 
provide for continuing program and project 
management. 

(5) A requirement to provide training (in- 
cluding training under a program to be cre- 
ated by the Defense Acquisition University) to 
program management personnel in — 

(A) the use of laws, regulations, policies, 
and directives related to program manage- 
ment in combat or contingency environ- 
ments; 

(B) the integration of cost, schedule, and 
performance objectives into practical acqui- 
sition strategies aligned with available re- 
sources and subject to effective oversight; 
and 

(C) procedures of the Department of De- 
fense related to funding mechanisms and 
contingency contract management. 

(6) Appropriate steps to ensure that training 
is maintained for such personnel even when 
they are not deployed in a contingency oper- 
ation. 

(7) Such steps as may be needed to ensure 
jointness and cross-service coordination in the 
area of program management during contin- 
gency operations. 

(d) Contingency Contracting Matters Cov- 
ered. — (1) The joint policy for contingency con- 
tracting required by subsection (a) shall, at a 
minimum, provide for the following: 

(A) The designation of a senior commis- 
sioned officer or civilian member of the senior 



executive service in each military department 
with the responsibility for administering the 
policy. 

(B) The assignment of a senior commis- 
sioned officer with appropriate acquisition ex- 
perience and qualifications to act as head of 
contingency contracting during combat oper- 
ations, post-conflict operations, and contin- 
gency operations, who shall report directly to 
the commander of the combatant command in 
whose area of responsibility the operations 
occur. 

(C) A sourcing approach to contingency con- 
tracting that is designed to ensure that each 
military department is prepared to conduct 
contingency contracting during combat oper- 
ations, post-conflict operations, and contin- 
gency operations, including stabilization and 
reconstruction operations involving inter- 
agency organizations, if required. 

(D) A requirement to provide training (in- 
cluding training under a program to be cre- 
ated by the Defense Acquisition University) to 
contingency contracting personnel in — 

(i) the use of law, regulations, policies, and 
directives related to contingency contract- 
ing operations; 

(ii) the appropriate use of rapid acquisition 
methods, including the use of exceptions to 
competition requirements under section 2304 
of this title, sealed bidding, letter contracts, 
indefinite delivery-indefinite quantity task 
orders, set asides under section 8(a) of the 
Small Business Act (15 U.S.C. 637(a)), un- 
definitized contract actions, and other tools 
available to expedite the delivery of goods 
and services during combat operations or 
post-conflict operations; 

(iii) the appropriate use of rapid acquisi- 
tion authority, commanders' emergency re- 
sponse program funds, and other tools 
unique to contingency contracting; and 

(iv) instruction on the necessity for the 
prompt transition from the use of rapid ac- 
quisition authority to the use of full and 
open competition and other methods of con- 
tracting that maximize transparency in the 
acquisition process. 

(E) Appropriate steps to ensure that training 
is maintained for such personnel even when 
they are not deployed in a contingency oper- 
ation. 

(F) Such steps as may be needed to ensure 
jointness and cross-service coordination in the 
area of contingency contracting. 

(2) To the extent practicable, the joint policy 
for contingency contracting required by sub- 
section (a) should be taken into account in the 
development of interagency plans for stabiliza- 
tion and reconstruction operations, consistent 
with the report submitted by the President 
under section 1035 of the John Warner National 
Defense Authorization Act for Fiscal Year 2007 
(Public Law 109-364; 120 Stat. 2388) on inter- 
agency operating procedures for the planning 
and conduct of stabilization and reconstruction 
operations. 

(e) Training for Personnel Outside Acquisi- 
tion Workforce.— (1) The joint policy for re- 
quirements definition, contingency program 
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management, and contingency contracting re- 
quired by subsection (a) shall provide for train- 
ing of military personnel outside the acquisition 
workforce (including operational field com- 
manders and officers performing key staff func- 
tions for operational field commanders) who are 
expected to have acquisition responsibility, in- 
cluding oversight duties associated with con- 
tracts or contractors, during combat operations, 
post-conflict operations, and contingency oper- 
ations. 

(2) Training under paragraph (1) shall be suffi- 
cient to ensure that the military personnel re- 
ferred to in that paragraph understand the scope 
and scale of contractor support they will experi- 
ence in contingency operations and are prepared 
for their roles and responsibilities with regard 
to requirements definition, program manage- 
ment (including contractor oversight), and con- 
tingency contracting. 

(3) The joint policy shall also provide for the 
incorporation of contractors and contract oper- 
ations in mission readiness exercises for oper- 
ations that will include contracting and con- 
tractor support. 

(f) Definitions. — In this section: 

(1) Contingency contracting personnel. — 
The term "contingency contracting person- 
nel" means members of the armed forces and 
civilian employees of the Department of De- 
fense who are members of the defense acquisi- 
tion workforce and, as part of their duties, are 
assigned to provide support to contingency op- 
erations (whether deployed or not). 

(2) Contingency contracting. — The term 
"contingency contracting" means all stages of 
the process of acquiring property or services 
by the Department of Defense during a contin- 
gency operation. 

(3) Contingency operation. — The term "con- 
tingency operation" has the meaning provided 
in section 101(a)(13) of this title. 

(4) Acquisition support agencies. — The 
term "acquisition support agencies" means 
Defense Agencies and Department of Defense 
Field Activities that carry out and provide 
support for acquisition-related activities. 

(5) Contingency program management. — 
The term "contingency program manage- 
ment" means the process of planning, organiz- 
ing, staffing, controlling, and leading the com- 
bined efforts of participating civilian and mili- 
tary personnel and organizations for the man- 
agement of a specific defense acquisition pro- 
gram or programs during combat operations, 
post-conflict operations, and contingency op- 
erations. 

(6) Requirements definition. — The term 
"requirements definition" means the process 
of translating policy objectives and mission 
needs into specific requirements, the descrip- 
tion of which will be the basis for awarding ac- 
quisition contracts for projects to be accom- 
plished, work to be performed, or products to 
be delivered. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 854(a)(1), Oct. 17, 2006, 120 Stat. 2343; amended 
Pub. L. 110-181, div. A, title VIII, § 849(a), Jan. 28, 
2008, 122 Stat. 245; Pub. L. 111-84, div. A, title X, 
§1073(a)(23), Oct. 28, 2009, 123 Stat. 2473.) 



References in Text 

Section 1035 of the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, referred to in sub- 
sec. (d)(2), is section 1035 of Pub. L. 109-364, div. A, title 
X, Oct. 17, 2006, 120 Stat. 2388, which is not classified to 
the Code. 

Amendments 

2009— Subsec. (d)(l)(D)(ii). Pub. L. 111-84, 
§ 1073(a)(23)(A), substituted "indefinite delivery-indefi- 
nite quantity" for "indefinite delivery indefinite quan- 
tity". 

Subsec. (d)(2). Pub. L. 111-84, § 1073(a)(23)(B), sub- 
stituted "the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007 (Public Law 109-364; 120 
Stat. 2388)" for "this Act". 

Subsec. (f)(3). Pub. L. 111-84, § 1073(a)(23)(C), sub- 
stituted "section 101(a)(13)" for "section 101(13)". 

2008— Subsecs. (e), (f). Pub. L. 110-181 added subsec. (e) 
and redesignated former subsec. (e) as (f). 

Deadline for Development of Joint Policies 

Pub. L. 109-364, div. A, title VIII, § 854(b), Oct. 17, 2006, 
120 Stat. 2346, provided that: "The Secretary of Defense 
shall develop the joint policies required under section 
2333 of title 10, United States Code, as added by sub- 
section (a), not later than 18 months after the date of 
enactment of this Act [Oct. 17, 2006]." 

§2334. Independent cost estimation and cost 
analysis 

(a) In General. — The Director of Cost Assess- 
ment and Program Evaluation shall ensure that 
the cost estimation and cost analysis processes 
of the Department of Defense provide accurate 
information and realistic estimates of cost for 
the acquisition programs of the Department of 
Defense. In carrying out that responsibility, the 
Director shall — 

(1) prescribe, by authority of the Secretary 
of Defense, policies and procedures for the con- 
duct of cost estimation and cost analysis for 
the acquisition programs of the Department of 
Defense; 

(2) provide guidance to and consult with the 
Secretary of Defense, the Under Secretary of 
Defense for Acquisition, Technology, and Lo- 
gistics, the Under Secretary of Defense (Comp- 
troller), the Secretaries of the military de- 
partments, and the heads of the Defense Agen- 
cies with respect to cost estimation in the De- 
partment of Defense in general and with re- 
spect to specific cost estimates and cost 
analyses to be conducted in connection with a 
major defense acquisition program under 
chapter 144 of this title or a major automated 
information system program under chapter 
144 A of this title; 

(3) issue guidance relating to the proper se- 
lection of confidence levels in cost estimates 
generally, and specifically, for the proper se- 
lection of confidence levels in cost estimates 
for major defense acquisition programs and 
major automated information system pro- 
grams; 

(4) issue guidance relating to full consider- 
ation of life-cycle management and sustain- 
ability costs in major defense acquisition pro- 
grams and major automated information sys- 
tem programs; 

(5) review all cost estimates and cost analy- 
ses conducted in connection with major de- 
fense acquisition programs and major auto- 
mated information system programs; 



§2334 



TITLE 10— ARMED FORCES 



Page 1308 



(6) conduct independent cost estimates and 
cost analyses for major defense acquisition 
programs and major automated information 
system programs for which the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics is the Milestone Decision Au- 
thority — 

(A) in advance of — 

(i) any certification under section 2366a 
or 2366b of this title; 

(ii) any decision to enter into low-rate 
initial production or full-rate production; 

(iii) any certification under section 2433a 
of this title; and 

(iv) any report under section 2445c(f) of 
this title; and 

(B) at any other time considered appro- 
priate by the Director or upon the request of 
the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics; and 

(7) periodically assess and update the cost 
indexes used by the Department to ensure that 
such indexes have a sound basis and meet the 
Department's needs for realistic cost esti- 
mation. 

(b) Review of Cost Estimates, Cost Analy- 
ses, and Records of the Military Depart- 
ments and Defense Agencies.— The Secretary 
of Defense shall ensure that the Director of Cost 
Assessment and Program Evaluation — 

(1) promptly receives the results of all cost 
estimates and cost analyses conducted by the 
military departments and Defense Agencies, 
and all studies conducted by the military de- 
partments and Defense Agencies in connection 
with such cost estimates and cost analyses, for 
major defense acquisition programs and major 
automated information system programs of 
the military departments and Defense Agen- 
cies; and 

(2) has timely access to any records and data 
in the Department of Defense (including the 
records and data of each military department 
and Defense Agency and including classified 
and proprietary information) that the Direc- 
tor considers necessary to review in order to 
carry out any duties under this section. 

(c) Participation, Concurrence, and Ap- 
proval in Cost Estimation.— The Director of 
Cost Assessment and Program Evaluation may — 

(1) participate in the discussion of any dis- 
crepancies between an independent cost esti- 
mate and the cost estimate of a military de- 
partment or Defense Agency for a major de- 
fense acquisition program or major automated 
information system program of the Depart- 
ment of Defense; 

(2) comment on deficiencies in the methodol- 
ogy or execution of any cost estimate or cost 
analysis developed by a military department 
or Defense Agency for a major defense acquisi- 
tion program or major automated information 
system program; 

(3) concur in the choice of a cost estimate 
within the baseline description or any other 
cost estimate (including the confidence level 
for any such cost estimate) for use at any 
event specified in subsection (a)(6); and 

(4) participate in the consideration of any 
decision to request authorization of a multi- 



year procurement contract for a major defense 
acquisition program. 

(d) Disclosure of Confidence Levels for 
Baseline Estimates of Major Defense Acqui- 
sition Programs. — The Director of Cost Assess- 
ment and Program Evaluation, and the Sec- 
retary of the military department concerned or 
the head of the Defense Agency concerned (as 
applicable), shall each — 

(1) disclose in accordance with paragraph (3) 
the confidence level used in establishing a cost 
estimate for a major defense acquisition pro- 
gram or major automated information system 
program and the rationale for selecting such 
confidence level; 

(2) ensure that such confidence level pro- 
vides a high degree of confidence that the pro- 
gram can be completed without the need for 
significant adjustment to program budgets; 
and 

(3) include the disclosure required by para- 
graph (1) — 

(A) in any decision documentation approv- 
ing a cost estimate within the baseline de- 
scription or any other cost estimate for use 
at any event specified in subsection (a)(6); 
and 

(B) in the next Selected Acquisition Re- 
port pursuant to section 2432 of this title in 
the case of a major defense acquisition pro- 
gram, or the next quarterly report pursuant 
to section 2445c of this title in the case of a 
major automated information system pro- 
gram. 

(e) Estimates for Program Baseline and 
Analyses and Targets for Contract Negotia- 
tion Purposes. — (1) The policies, procedures, 
and guidance issued by the Director of Cost As- 
sessment and Program Evaluation in accordance 
with the requirements of subsection (a) shall 
provide that cost estimates developed for base- 
line descriptions and other program purposes 
conducted pursuant to subsection (a)(6) are not 
to be used for the purpose of contract negotia- 
tions or the obligation of funds. 

(2) The Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics shall, in con- 
sultation with the Director of Cost Assessment 
and Program Evaluation, develop policies, pro- 
cedures, and guidance to ensure that cost analy- 
ses and targets developed for the purpose of con- 
tract negotiations and the obligation of funds 
are based on the Government's reasonable ex- 
pectation of successful contractor performance 
in accordance with the contractor's proposal 
and previous experience. 

(3) The Program Manager and contracting offi- 
cer for each major defense acquisition program 
and major automated information system pro- 
gram shall ensure that cost analyses and targets 
developed for the purpose of contract negotia- 
tions and the obligation of funds are carried out 
in accordance with the requirements of para- 
graph (1) and the policies, procedures, and guid- 
ance issued by the Under Secretary of Defense 
for Acquisition, Technology, and Logistics 
under paragraph (2). 

(4) Funds that are made available for a major 
defense acquisition program or major automated 
information system program in accordance with 
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a cost estimate conducted pursuant to sub- 
section (a)(6), but are excess to a cost analysis 
or target developed pursuant to paragraph (2), 
shall remain available for obligation in accord- 
ance with the terms of applicable authorization 
and appropriations Acts. 
(5) Funds described in paragraph (4) — 

(A) may be used — 

(i) to cover any increased program costs 
identified by a revised cost analysis or tar- 
get developed pursuant to paragraph (2); 

(ii) to acquire additional end items in ac- 
cordance with the requirements of section 
2308 of this title; or 

(iii) to cover the cost of risk reduction and 
process improvements; and 

(B) may be reprogrammed, in accordance 
with established procedures, only if deter- 
mined to be excess to program needs on the 
basis of a cost estimate developed with the 
concurrence of the Director of Cost Assess- 
ment and Program Evaluation. 

(f) Annual Report on Cost Assessment Ac- 
tivities. — (1) The Director of Cost Assessment 
and Program Evaluation shall prepare an annual 
report summarizing the cost estimation and 
cost analysis activities of the Department of De- 
fense during the previous year and assessing the 
progress of the Department in improving the ac- 
curacy of its cost estimates and analyses. Each 
report shall include, for the year covered by 
such report, an assessment of — 

(A) the extent to which each of the military 
departments and Defense Agencies have com- 
plied with policies, procedures, and guidance 
issued by the Director with regard to the prep- 
aration of cost estimates for major defense ac- 
quisition programs and major automated in- 
formation systems; 

(B) the overall quality of cost estimates pre- 
pared by each of the military departments and 
Defense Agencies for major defense acquisition 
programs and major automated information 
system programs; and 

(C) any consistent differences in methodol- 
ogy or approach among the cost estimates pre- 
pared by the military departments, the De- 
fense Agencies, and the Director. 

(2) Each report under this subsection shall be 
submitted concurrently to the Secretary of De- 
fense, the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics, the Under 
Secretary of Defense (Comptroller), and the con- 
gressional defense committees not later than 10 
days after the transmittal to Congress of the 
budget of the President for the next fiscal year 
(as submitted pursuant to section 1105 of title 
31). 

(3) (A) Each report submitted to the congres- 
sional defense committees under this subsection 
shall be submitted in unclassified form, but may 
include a classified annex. 

(B) The Director shall ensure that a report 
submitted under this subsection does not in- 
clude any information, such as proprietary or 
source selection sensitive information, that 
could undermine the integrity of the acquisition 
process. 

(C) The unclassified version of each report sub- 
mitted to the congressional defense committees 



under this subsection shall be posted on an 
Internet website of the Department of Defense 
that is available to the public. 

(4) The Secretary of Defense may comment on 
any report of the Director to the congressional 
defense committees under this subsection. 

(g) Staff. — The Secretary of Defense shall en- 
sure that the Director of Cost Assessment and 
Program Evaluation has sufficient professional 
staff of military and civilian personnel to enable 
the Director to carry out the duties and respon- 
sibilities of the Director under this section. 

(Added Pub. L. 111-23, title I, § 101(b)(1), May 22, 
2009, 123 Stat. 1706; amended Pub. L. 111-383, div. 
A, title VIII, §811, Jan. 7, 2011, 124 Stat. 4263; 
Pub. L. 112-81, div. A, title VIII, §833, Dec. 31, 
2011, 125 Stat. 1506.) 

Amendments 

2011— Subsec. (d)(1). Pub. L. 111-383, §811(1)(A), sub- 
stituted "paragraph (3)" for "paragraph (2)" and "and 
the rationale for selecting such confidence level;" for 
", the rationale for selecting such confidence level, 
and, if such confidence level is less than 80 percent, the 
justification for selecting a confidence level of less 
than 80 percent; and". 

Subsec. (d)(2), (3). Pub. L. 111-383, §811(1)(B), (C), 
added par. (2) and redesignated former par. (2) as (3). 

Subsec. (e). Pub. L. 111-383, §811(3), added subsec. (e). 
Former subsec. (e) redesignated (f). 

Subsec. (e)(1). Pub. L. 112-81, §833(2)(A), (B), sub- 
stituted "shall provide that" for "shall provide that — 
", struck out subpar. (A) designation before "cost esti- 
mates", and substituted period at end for "; and". 

Subsec. (e)(2). Pub. L. 112-81, §833(3), substituted "The 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics shall, in consultation with the 
Director of Cost Assessment and Program Evaluation, 
develop policies, procedures, and guidance to ensure 
that cost analyses and targets" for "cost analyses and 
targets". 

Pub. L. 112-81, §833(2)(C), redesignated par. (1)(B) as 

(2) and realigned margin. Former par. (2) redesignated 

(3) . 

Subsec. (e)(3). Pub. L. 112-81, §833(4), substituted "is- 
sued by the Under Secretary of Defense for Acquisition, 
Technology, and Logistics under paragraph (2)" for "is- 
sued by the Director of Cost Assessment and Program 
Evaluation". 

Pub. L. 112-81, §833(1), redesignated par. (2) as (3). 
Former par. (3) redesignated (4). 

Subsec. (e)(4). Pub. L. 112-81, §833(1), redesignated 
par. (3) as (4). Former par. (4) redesignated (5). 

Subsec. (e)(5). Pub. L. 112-81, §833(5), substituted 
"paragraph (4)" for "paragraph (3)" in introductory 
provisions. 

Pub. L. 112-81, §833(1), redesignated par. (4) as (5). 
Subsecs. (f), (g). Pub. L. 111-383, §811(2), redesignated 
subsecs. (e) and (f) as (f) and (g), respectively. 

§2335. Prohibition on collection of political in- 
formation 

(a) Prohibition on Requiring Submission of 
Political Information.— The head of an agency 
may not require a contractor to submit political 
information related to the contractor or a sub- 
contractor at any tier, or any partner, officer, 
director, or employee of the contractor or sub- 
contractor — 

(1) as part of a solicitation, request for bid, 
request for proposal, or any other form of 
communication designed to solicit offers in 
connection with the award of a contract for 
procurement of property or services; or 

(2) during the course of contract perform- 
ance as part of the process associated with 
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modifying a contract or exercising a contract 
option. 

(b) Scope. — The prohibition under this section 
applies to the procurement of commercial items, 
the procurement of commercial-off-the-shelf- 
items, and the non-commercial procurement of 
supplies, property, services, and manufactured 
items, irrespective of contract vehicle, including 
contracts, purchase orders, task or deliver or- 
ders under indefinite delivery/indefinite quan- 
tity contracts, blanket purchase agreements, 
and basic ordering agreements. 

(c) Rule op Construction. — Nothing in this 
section shall be construed as — 

(1) waiving, superseding, restricting, or lim- 
iting the application of the Federal Election 
Campaign Act of 1971 (2 U.S.C. 431 et seq.) or 
preventing Federal regulatory or law enforce- 
ment agencies from collecting or receiving in- 
formation authorized by law; or 

(2) precluding the Defense Contract Audit 
Agency from accessing and reviewing certain 
information, including political information, 
for the purpose of identifying unallowable 
costs and administering cost principles estab- 
lished pursuant to section 2324 of this title. 

(d) Definitions.— In this section: 

(1) Contractor. — The term "contractor" in- 
cludes contractors, bidders, and offerors, and 
individuals and legal entities who would rea- 
sonably be expected to submit offers or bids 
for Federal Government contracts. 

(2) Political information.— The term "po- 
litical information" means information relat- 
ing to political spending, including any pay- 
ment consisting of a contribution, expendi- 
ture, independent expenditure, or disburse- 
ment for an electioneering communication 
that is made by the contractor, any of its 
partners, officers, directors or employees, or 
any of its affiliates or subsidiaries to a can- 
didate or on behalf of a candidate for election 
for Federal office, to a political committee, to 
a political party, to a third party entity with 
the intention or reasonable expectation that it 
would use the payment to make independent 
expenditures or electioneering communica- 
tions, or that is otherwise made with respect 
to any election for Federal office, party affili- 
ation, and voting history. Each of the terms 
"contribution", "expenditure", "independent 
expenditure", "candidate", "election", "elec- 
tioneering communication", and "Federal of- 
fice" has the meaning given the term in the 
Federal Campaign! Act of 1971 (2 U.S.C. 431 et 
seq.). 

(Added Pub. L. 112-81, div. A, title VIII, § 823(a), 
Dec. 31, 2011, 125 Stat. 1502.) 

References in Text 

The Federal Election Campaign Act of 1971, referred 
to In subsecs. (c)(1) and (d)(2), is Pub. L. 92-225, Feb. 7, 
1972, 86 Stat. 3, which is classified principally to chap- 
ter 14 (§431 et seq.) of Title 2, The Congress. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 431 of Title 2 and 
Tables. 



'So in original. Probably should be preceded by "Election". 



CHAPTER 138— COOPERATIVE AGREEMENTS 
WITH NATO ALLIES AND OTHER COUNTRIES 

Subchapter Sec. 

I. Acquisition and Cross-Servicing Agree- 

ments 2341 

II. Other Cooperative Agreements 2350a 

Amendments 

1990— Pub. L. 101-510, dlv. A, title XIV, §1484(i)(7), 
Nov. 5, 1990, 104 Stat. 1718, Inserted "Sec." above "2341". 

1989— Pub. L. 101-189, dlv. A, title IX, § 931(a)(1), Nov. 
29, 1989, 103 Stat. 1531, substituted "COOPERATIVE 
AGREEMENTS WITH NATO ALLIES AND OTHER 
COUNTRIES" for "ACQUISITION AND CROSS-SERV- 
ICING AGREEMENTS WITH NATO ALLIES AND 
OTHER COUNTRIES" In chapter heading, and added 
subchapter analysis, consisting of subchapters I and II. 

1987— Pub. L. 100-26, § 7(a)(8), Apr. 21, 1987, 101 Stat. 
278, substituted "ACQUISITION AND CROSS-SERVIC- 
ING AGREEMENTS WITH NATO ALLIES AND OTHER 
COUNTRIES" for "NORTH ATLANTIC TREATY OR- 
GANIZATION ACQUISITION AND CROSS-SERVICING 
AGREEMENTS" In chapter heading. 

Prior Provisions 

Chapter 138 was originally comprised of sections 2321 
to 2331. Sections 2321 to 2328, 2330, and 2331, were renum- 
bered sections 2341 to 2348, 2349, and 2350, respectively, 
of this title, by Pub. L. 99-145, title XIII, § 1304(a)(1), (3), 
Nov. 8, 1985, 99 Stat. 741. 

Section 2329, added Pub. L. 96-323, §2(a), Aug. 4, 1980, 
94 Stat. 1018, required the Secretary of Defense to pre- 
scribe regulations to implement this chapter, prior to 
repeal by Pub. L. 99-145, title XIII, § 1304(a)(2), Nov. 8, 

1985, 99 Stat. 741. 

SUBCHAPTER I— ACQUISITION AND CROSS- 
SERVICING AGREEMENTS 

Sec. 

2341. Authority to acquire logistic support, sup- 

plies, and services for elements of the 
armed forces deployed outside the United 
States. 

2342. Cross-servicing agreements. 

2343. Waiver of applicability of certain laws. 

2344. Methods of payment for acquisitions and 

transfers by the United States. 

2345. Liquidation of accrued credits and liabilities. 

2346. Crediting of receipts. 

2347. Limitation on amounts that may be obligated 

or accrued by the United States. 

2348. Inventories of supplies not to be increased. 

2349. Overseas Workload Program. 

2349a. Annual report on non-NATO agreements. 

2350. Definitions. 

Amendments 

1994— Pub. L. 103-337, div. A, title XIII, § 1317(c)(2)(B), 
(i)(2), Oct. 5, 1994, 108 Stat. 2900, 2902, substituted 
"Waiver of applicability of certain laws" for "Law ap- 
plicable to acquisition and cross-servicing agreements" 
in item 2343 and added item 2349a. 

1993— Pub. L. 103-160, div. A, title XIV, § 1431(a)(2), 
Nov. 30, 1993, 107 Stat. 1833, added item 2349. 

1990— Pub. L. 101-510, div. A, title XIII, §1331(3), Nov. 
5, 1990, 104 Stat. 1673, struck out item 2349 "Annual re- 
ports". 

1989— Pub. L. 101-189, div. A, title IX, § 931(a)(1), Nov. 
29, 1989, 103 Stat. 1531, added subchapter heading. 
1986— Pub. L. 99-661, div. A, title XI, § 1104(g), Nov. 14, 

1986, 100 Stat. 3965, substituted "elements of the armed 
forces deployed outside the United States" for "United 
States armed forces in Europe" in item 2341. 

1985— Pub. L. 99-145, title XIII, § 1304(a)(6), Nov. 8, 1985, 
99 Stat. 742, renumbered items 2321 to 2328 as 2341 to 
2348, respectively, and items 2330 and 2331 as 2349 and 
2350, respectively, and struck out item 2329 "Regula- 
tions". 
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§2341. Authority to acquire logistic support, sup- 
plies, and services for elements of the armed 
forces deployed outside the United States 

Subject to section 2343 of this title and subject 
to the availability of appropriations, the Sec- 
retary of Defense may — 

(1) acquire from the Governments of North 
Atlantic Treaty Organization countries, from 
North Atlantic Treaty Organization subsidiary 
bodies, and from the United Nations Organiza- 
tion or any regional international organiza- 
tion logistic support, supplies, and services for 
elements of the armed forces deployed outside 
the United States; and 

(2) acquire from any government not a mem- 
ber of the North Atlantic Treaty Organization 
logistic support, supplies, and services for ele- 
ments of the armed forces deployed (or to be 
deployed) outside the United States if that 
country — 

(A) has a defense alliance with the United 

(B) permits the stationing of members of 
the armed forces in such country or the 
homeporting of naval vessels of the United 
States in such country; 

(C) has agreed to preposition materiel of 
the United States in such country; or 

(D) serves as the host country to military 
exercises which include elements of the 
armed forces or permits other military oper- 
ations by the armed forces in such country. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1016, §2321; renumbered §2341 and amended Pub. 
L. 99-145, title XIII, § 1304(a)(1), (4), Nov. 8, 1985, 
99 Stat. 741; Pub. L. 99-661, div. A, title XI, 
§ 1104(a), Nov. 14, 1986, 100 Stat. 3963; Pub. L. 
102-484, div. A, title XIII, § 1312(a), Oct. 23, 1992, 
106 Stat. 2547; Pub. L. 103-337, div. A, title XIII, 
§ 1317(a), Oct. 5, 1994, 108 Stat. 2899; Pub. L. 
109-163, div. A, title XII, §1204, Jan. 6, 2006, 119 
Stat. 3456.) 

Amendments 

2006— Par. (1). Pub. L. 109-163 struck out "of which 
the United States is a member" before "logistic sup- 
port". 

1994— Par. (1). Pub. L. 103-337 substituted a comma for 
"and" after "countries" and inserted ", and from the 
United Nations Organization or any regional inter- 
national organization of which the United States is a 
member" after "subsidiary bodies". 

1992— Par. (1). Pub. L. 102-484, § 1312(a)(1), substituted 
"outside the United States" for "in Europe and adja- 
cent waters". 

Par. (2). Pub. L. 102-484, § 1312(a)(2), in introductory 
provisions, struck out "in which elements of the armed 
forces are deployed (or are to be deployed)" after 
"North Atlantic Treaty Organization" and substituted 
"outside the United States" for "in such country or in 
the military region in which such country is located". 

1986— Pub. L. 99-661 substituted "elements of the 
armed forces deployed outside the United States" for 
"United States armed forces in Europe" in section 
catchline. 

Pub. L. 99-661 amended section generally, restating 
existing provisions into introductory text and par. (1) 
and adding par. (2). 

1985— Pub. L. 99-145 renumbered section 2321 of this 
title as this section and substituted "section 2343" for 
"section 2323". 

Effective Date of 1994 Amendment 

Section 1317(j) of Pub. L. 103-337 provided that: "The 
amendments made by this section [enacting section 



2349a of this title and amending this section and sec- 
tions 2342 to 2347 and 2350 of this title] shall apply with 
regard to any acquisition or transfer of logistic sup- 
port, supplies, and services under the authority of sub- 
chapter I of chapter 138 of title 10, United States Code, 
that is initiated after the date of the enactment of this 
Act [Oct. 5, 1994]." 

Effective Date of 1992 Amendment 

Section 1312(c) of Pub. L. 102-484 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 2347 of this title] shall take effect on 
the date of enactment of this Act [Oct. 23, 1992] and 
shall apply to acquisitions of logistics support, sup- 
plies, and services under chapter 138 of title 10, United 
States Code, that are initiated on or after the date of 
enactment of this Act." 

Short Title 

Section 1 of Pub. L. 96-323 provided: "That this Act 
[enacting this chapter] may be cited as the 'North At- 
lantic Treaty Organization Mutual Support Act of 
1979'." 

Acceptance of Real Property, Services, and Com- 
modities Prom Foreign Countries by Agencies of 
Department of Defense 

Pub. L. 101-165, title IX, §9008, Nov. 21, 1989, 103 Stat. 
1130, which authorized agencies of Department of De- 
fense to accept use of real property from foreign coun- 
tries for United States in accordance with mutual de- 
fense agreements or occupational arrangements and to 
accept services furnished by foreign countries as recip- 
rocal international courtesies or as services customar- 
ily made available without charge and to use same for 
support of United States forces in such areas without 
specific appropriation therefor, was repealed and re- 
stated in section 2350g of this title by Pub. L. 101-510, 
div. A, title XIV, § 1451(b)(1), (c), Nov. 5, 1990, 104 Stat. 
1692, 1693. 

Overseas Workload Program 

Pub. L. 101-510, div. A, title XIV, §1465, Nov. 5, 1990, 
104 Stat. 1700, as amended by Pub. L. 102-190, div. A, 
title X, §1085, Dec. 5, 1991, 105 Stat. 1483; Pub. L. 102-484, 
div. A, title XIII, §1353, Oct. 23, 1992, 106 Stat. 2559, 
which related to eligibility of a firm of any member na- 
tion of North Atlantic Treaty Organization (NATO) or 
of any major non-NATO ally to bid on any contract for 
maintenance, repair, or overhaul of equipment of the 
Department of Defense to be awarded under competi- 
tive procedures as part of the Overseas Workload Pro- 
gram, was repealed and restated in section 2349 of this 
title by Pub. L. 103-160, div. A, title XIV, § 1431(a)(1), 
(b)(1), Nov. 30, 1993, 107 Stat. 1832, 1833. Similar provi- 
sions were contained in the following authorization or 
appropriation acts: 

Pub. L. 102-396, title IX, §9130, Oct. 6, 1992, 106 Stat. 
1935, as amended by Pub. L. 103-160, div. A, title XIV, 
§ 1431(b)(2), Nov. 30, 1993, 107 Stat. 1833. 

Pub. L. 102-172, title VIII, §8122, Nov. 26, 1991, 105 
Stat. 1205. 

Pub. L. 101-511, title VIII, §8003, Nov. 5, 1990, 104 Stat. 
1873. 

Pub. L. 100-180, div. A, title X, §1021, Dec. 4, 1987, 101 
Stat. 1143. 

§ 2342. Cross-servicing agreements 

(a)(1) Subject to section 2343 of this title and 
to the availability of appropriations, and after 
consultation with the Secretary of State, the 
Secretary of Defense may enter into an agree- 
ment described in paragraph (2) with any of the 
following: 

(A) The government of a North Atlantic 
Treaty Organization country. 

(B) A subsidiary body of the North Atlantic 
Treaty Organization. 
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(C) The United Nations Organization or any 
regional international organization. 

(D) The government of a country not a mem- 
ber of the North Atlantic Treaty Organization 
but which is designated by the Secretary of 
Defense, subject to the limitations prescribed 
in subsection (b), as a government with which 
the Secretary may enter into agreements 
under this section. 

(2) An agreement referred to in paragraph (1) 
is an agreement under which the United States 
agrees to provide logistic support, supplies, and 
services to military forces of a country or orga- 
nization referred to in paragraph (1) in return 
for the reciprocal provisions of logistic support, 
supplies, and services by such government or or- 
ganization to elements of the armed forces. 

(b) The Secretary of Defense may not des- 
ignate a country for an agreement under this 
section unless — 

(1) the Secretary, after consultation with 
the Secretary of State, determines that the 
designation of such country for such purpose 
is in the interest of the national security of 
the United States; and 

(2) in the case of a country which is not a 
member of the North Atlantic Treaty Organi- 
zation, the Secretary submits to the Commit- 
tee on Armed Services and the Committee on 
Foreign Relations of the Senate and the Com- 
mittee on Armed Services and the Committee 
on International Relations of the House of 
Representatives notice of the intended des- 
ignation at least 30 days before the date on 
which such country is designated by the Sec- 
retary under subsection (a). 

(c) The Secretary of Defense may not use the 
authority of this subchapter to procure from 
any foreign government or international organi- 
zation any goods or services reasonably avail- 
able from United States commercial sources. 

(d) The Secretary shall prescribe regulations 
to ensure that contracts entered into under this 
subchapter are free from self-dealing, bribery, 
and conflict of interests. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1016, §2322; renumbered §2342 and amended Pub. 
L. 99-145, title XIII, § 1304(a)(1), (4), Nov. 8, 1985, 
99 Stat. 741; Pub. L. 99-661, div. A, title XI, 
§ 1104(a), Nov. 14, 1986, 100 Stat. 3963; Pub. L. 

100- 180, div. A, title XII, §1231(9), Dec. 4, 1987, 101 
Stat. 1160; Pub. L. 101-189, div. A, title IX, 
§ 931(e)(1), Nov. 29, 1989, 103 Stat. 1535; Pub. L. 

101- 510, div. A, title XIV, § 1451(a), Nov. 5, 1990, 
104 Stat. 1692; Pub. L. 103-337, div. A, title XIII, 
§ 1317(b), Oct. 5, 1994, 108 Stat. 2900; Pub. L. 
104-106, div. A, title XV, § 1502(a)(16), Feb. 10, 
1996, 110 Stat. 504; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
109-163, div. A, title XII, §1204, Jan. 6, 2006, 119 
Stat. 3456.) 

Amendments 

2006— Subsec. (a)(1)(C). Pub. L. 109-163 struck out "of 
which the United States is a member" before period at 
end. 

1999— Subsec. (b)(2). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (b). Pub. L. 104-106 inserted "unless" 
after "section" in introductory provisions, struck out 



"unless" after "(1)" in par. (1), and substituted "the 
Secretary submits to the Committee on Armed Serv- 
ices and the Committee on Foreign Relations of the 
Senate and the Committee on National Security and 
the Committee on International Relations of the House 
of Representatives notice of the intended designation" 
for "notifies the Committees on Armed Services and 
Foreign Relations of the Senate and the Committees on 
Armed Services and Foreign Affairs of the House of 
Representatives" in par. (2). 

1994— Subsec. (a)(1). Pub. L. 103-337, § 1317(b)(1), sub- 
stituted "with any of the following:" for "with — " in 
introductory provisions, substituted "The government" 
for "the government" and a period for the semicolon in 
subpar. (A), substituted "A subsidiary" for "a subsidi- 
ary" and "Organization." for "Organization; or" in sub- 
par. (B), added subpar. (C), redesignated former subpar. 
(C) as (D) and substituted "The government" for "the 
government". 

Subsec. (a)(2). Pub. L. 103-337, § 1317(b)(2), substituted 
"organization" for "subsidiary body" in two places. 

Subsec. (c). Pub. L. 103-337, § 1317(b)(3), substituted 
"or international organization" for "as a routine or 
normal source". 

1990 — Subsec. (a). Pub. L. 101-510 amended subsec. (a) 
generally, revising and restating former pars. (1) to (3) 
relating to reciprocal logistical support agreements as 
pars. (1) and (2). 

1989— Subsecs. (c), (d). Pub. L. 101-189 substituted 
"this subchapter" for "this chapter". 

1987 — Pub. L. 100-180 substituted "Cross-servicing" for 
"Cross servicing" in section catchline. 

1986 — Pub. L. 99-661 amended section generally, re- 
stating existing provisions in introductory text and 
par. (1) of subsec. (a), adding pars. (2) and (3) of subsec. 
(a), and adding subsecs. (b) to (d). 

1985— Pub. L. 99-145 renumbered section 2322 of this 
title as this section and substituted "section 2343" for 
"section 2323". 

Change of Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

§ 2343. Waiver of applicability of certain laws 

Sections 2207, 2304(a), 2306(a), 2306(b), 2306(e), 
2306a, and 2313 of this title and section 6306 of 
title 41 shall not apply to acquisitions made 
under the authority of section 2341 of this title 
or to agreements entered into under section 2342 
of this title. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1017, §2323; renumbered §2343 and amended Pub. 
L. 99-145, title IX, § 961(b), title XIII, § 1304(a)(1), 
(5), Nov. 8, 1985, 99 Stat. 703, 741; Pub. L. 100-26, 
§ 7(g)(2), Apr. 21, 1987, 101 Stat. 282; Pub. L. 
100-456, div. A, title XII, § 1233(d), Sept. 29, 1988, 
102 Stat. 2057; Pub. L. 101-189, div. A, title IX, 
§ 931(e)(1), Nov. 29, 1989, 103 Stat. 1535; Pub. L. 
102-190, div. A, title X, §1061(a)(12), Dec. 5, 1991, 
105 Stat. 1473; Pub. L. 103-337, div. A, title XIII, 
§ 1317(c)(1), (2)(A), Oct. 5, 1994, 108 Stat. 2900; Pub. 
L. 111-350, §5(b)(20), Jan. 4, 2011, 124 Stat. 3844.) 

Amendments 

2011— Pub. L. 111-350 substituted "section 6306 of title 
41" for "section 3741 of the Revised Statutes (41 U.S.C. 
22)". 
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1994— Pub. L. 103-337, § 1317(c)(2)(A), substituted 
"Waiver of applicability of certain laws" for "Law ap- 
plicable to acquisition and cross-servicing' agreements" 
as section catchline. 

Pub. L. 103-337, § 1317(c)(1), designated subsec. (b) as 
entire section and struck out former subsec. (a) which 
read as follows: "Except as provided in subsection (b), 
acquisition of logistic support, supplies, and services 
under section 2341 of this title and agreements entered 
into under section 2342 of this title shall be made in ac- 
cordance with chapter 137 of this title and the provi- 
sions of this subchapter." 

1991— Subsec. (b). Pub. L. 102-190 substituted "this 
title and" for "this title," and struck out ", and sec- 
tion 719 of the Defense Production Act of 1950 (50 U.S.C. 
App. 2168)" before "shall not apply". 

1989— Subsec. (a). Pub. L. 101-189 substituted "this 
subchapter" for "this chapter". 

1988— Subsec. (b). Pub. L. 100-456 struck out "section" 
before "2306a". 

1987— Subsec. (b). Pub. L. 100-26 substituted "section 
2306a," for "2306(f),". 

1985— Pub. L. 99-145, § 1304(a)(1), renumbered section 
2323 of this title as this section. 

Subsec. (a). Pub. L. 99-145, § 1304(a)(5), substituted 
"section 2341" for "section 2321" and "section 2342" for 
"section 2322". 

Subsec. (b). Pub. L. 99-145, § 1304(a)(5), substituted 
"section 2341" for "section 2321" and "section 2342" for 
"section 2322". 

Pub. L. 99-145, §961(b), substituted "section 2304(a)" 
for "section 2304(g)". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

Effective Date of 1985 Amendment 

Amendment by section 961(b) of Pub. L. 99-145 effec- 
tive as if included in enactment of Competition in Con- 
tracting Act of 1984, Pub. L. 98-369, div. B, title VII, 
making amendment applicable with respect to any so- 
licitation for bids or proposals issued after Mar. 31, 
1985, see section 961(e) of Pub. L. 99-145, set out as a 
note under section 2304 of this title. 

§2344. Methods of payment for acquisitions and 
transfers by the United States 

(a) Logistics support, supplies, and services 
may be acquired or transferred by the United 
States under the authority of this subchapter on 
a reimbursement basis or by replacement-in- 
kind or exchange of supplies or services of an 
equal value. 

(b) (1) In entering into agreements with the 
Government of another North Atlantic Treaty 
Organization country or other foreign country 
for the acquisition or transfer of logistic sup- 
port, supplies, and services on a reimbursement 
basis, the Secretary of Defense shall negotiate 
for adoption of the following pricing principles 
for reciprocal application: 

(A) The price charged by a supplying coun- 
try for logistics support, supplies, and services 
specifically procured by the supplying country 
from its contractors for a recipient country 
shall be no less favorable than the price for 
identical items or services charged by such 
contractors to the armed forces of the supply- 
ing country, taking into account price dif- 
ferentials due to delivery schedules, points of 
delivery, and other similar considerations. 



(B) The price charged a recipient country for 
supplies furnished by a supplying country 
from its inventory, and the price charged a re- 
cipient country for logistics support and serv- 
ices furnished by the officers, employees, or 
governmental agencies of a supplying country, 
shall be the same as the price charged for 
identical supplies, support, or services ac- 
quired by an armed force of the supplying 
country from such governmental sources. 

(2) To the extent that the Secretary of Defense 
is unable to obtain mutual acceptance by the 
other country involved of the reciprocal pricing 
principles for reimbursable transactions set 
forth in paragraph (1) — 

(A) the United States may not acquire from 
such country any logistic support, supply, or 
service not governed by such reciprocal pric- 
ing principles unless the United States forces 
commander acquiring such support, supply, or 
service determines (after price analysis) that 
the price thereof is fair and reasonable; and 

(B) transfers by the United States to such 
country under this subchapter of any logistic 
support, supply, or service that is not gov- 
erned by such reciprocal pricing principles 
shall be subject to the pricing provisions of 
the Arms Export Control Act (22 U.S.C. 2751 et 
seq.). 

(3) To the extent that indirect costs (including 
charges for plant and production equipment), 
administrative surcharges, and contract admin- 
istration costs with respect to any North Atlan- 
tic Treaty Organization country or other foreign 
country are not waived by operation of the re- 
ciprocal pricing principles of paragraph (1), the 
Secretary of Defense may, on a reciprocal basis, 
agree to waive such costs. 

(4) The pricing principles set forth in para- 
graph (2) and the waiver authority provided in 
paragraph (3) shall also apply to agreements 
with North Atlantic Treaty Organization sub- 
sidiary bodies and the United Nations Organiza- 
tion or any regional international organization 
under this subchapter. 

(c) In acquiring or transferring logistics sup- 
port, supplies, or services under the authority of 
this subchapter by exchange of supplies or serv- 
ices, the Secretary of Defense may not agree to 
or carry out the following: 

(1) Transfers in exchange for property the 
acquisition of which by the Department of De- 
fense is prohibited by law. 

(2) Transfers of source, byproduct, or special 
nuclear materials or any other material, arti- 
cle, data, or thing of value the transfer of 
which is subject to the Atomic Energy Act of 
1954 (42 U.S.C. 2011 et seq.). 

(3) Transfers of chemical munitions. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1017, §2324; amended Pub. L. 97-22, § 11(a)(8), July 
10, 1981, 95 Stat. 138; renumbered §2344, Pub. L. 
99-145, title XIII, § 1304(a)(1), Nov. 8, 1985, 99 Stat. 
741; Pub. L. 99-661, div. A, title XI, § 1104(b), Nov. 
14, 1986, 100 Stat. 3964; Pub. L. 101-189, div. A, 
title IX, §§ 931(e)(1), 938(a), (b), Nov. 29, 1989, 103 
Stat. 1535, 1539; Pub. L. 102-25, title VII, 
§ 701(f)(2), Apr. 6, 1991, 105 Stat. 115; Pub. L. 
103-337, div. A, title XIII, § 1317(d), Oct. 5, 1994, 
108 Stat. 2900; Pub. L. 109-163, div. A, title XII, 
§1204, Jan. 6, 2006, 119 Stat. 3456.) 
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References in Text 

The Arms Export Control Act, referred to in subsec. 

(b) (2)(B), Is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

The Atomic Energy Act of 1954, referred to in subsec. 

(c) (2), is act Aug. 1, 1946, ch. 724, as added by act Aug. 
30, 1954, ch. 1073, §1, 68 Stat. 921, and amended, which is 
classified generally to chapter 23 (§2011 et seq.) of Title 
42, The Public Health and Welfare. For complete classi- 
fication of this Act to the Code, see Short Title note 
set out under section 2011 of Title 42 and Tables. 

Amendments 

2006— Subsec. (b)(4). Pub. L. 109-163 struck out "of 
which the United States is a member" before "under 
this subchapter". 

1994— Subsec. (b)(4). Pub. L. 103-337 inserted "and the 
United Nations Organization or any regional inter- 
national organization of which the United States is a 
member" after "subsidiary bodies". 

1991 — Subsec. (c). Pub. L. 102-25 substituted "sub- 
chapter" for "chapter" in introductory provisions. 

1989— Subsec. (a). Pub. L. 101-189, §§ 931(e)(1), 938(a), 
substituted "equal value" for "identical or substan- 
tially identical nature" and "this subchapter" for "this 
chapter". 

Subsec. (b)(2)(B), (4). Pub. L. 101-189, § 931(e)(1), sub- 
stituted "this subchapter" for "this chapter". 

Subsec. (c). Pub. L. 101-189, § 938(b), added subsec. (c). 

1986— Subsec. (b)(1), (3). Pub. L. 99-661 inserted "or 
other foreign country" after "country". 

1985— Pub. L. 99-145 renumbered section 2324 of this 
title as this section. 

1981— Subsec. (b)(2)(B). Pub. L. 97-22 substituted "this 
chapter" for "this Act". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

§2345. Liquidation of accrued credits and liabil- 
ities 

(a) Credits and liabilities of the United States 
accrued as a result of acquisitions and transfers 
of logistic support, supplies, and services under 
the authority of this subchapter shall be liq- 
uidated not less often than once every 12 months 
by direct payment to the entity supplying such 
support, supplies, or services by the entity re- 
ceiving such support, supplies, or services. 

(b) Payment-in-kind or exchange entitlements 
accrued as a result of acquisitions and transfers 
of logistic support, supplies, and services under 
authority of this subchapter shall be satisfied 
within 12 months after the date of the delivery 
of the logistic support, supplies, or services. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1018, §2325; renumbered §2345, Pub. L. 99-145, 
title XIII, §1304(a)(l), Nov. 8, 1985, 99 Stat. 741; 
amended Pub. L. 99-661, div. A, title XI, § 1104(c), 
Nov. 14, 1986, 100 Stat. 3965; Pub. L. 101-189, div. 
A, title IX, § 931(e)(1), Nov. 29, 1989, 103 Stat. 1535; 
Pub. L. 103-337, div. A, title XIII, § 1317(e), Oct. 5, 
1994, 108 Stat. 2900.) 

Amendments 

1994— Subsec. (a). Pub. L. 103-337 substituted "12 
months" for "three months". 



1989— Subsecs. (a), (b). Pub. L. 101-189 substituted 
"this subchapter" for "this chapter". 

1986 — Pub. L. 99-661 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1985— Pub. L. 99-145 renumbered section 2325 of this 
title as this section. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

§ 2346. Crediting of receipts 

Any receipt of the United States as a result of 
an agreement entered into under this sub- 
chapter shall be credited, at the option of the 
Secretary of Defense, to (1) the appropriation, 
fund, or account used in incurring the obliga- 
tion, or (2) an appropriate appropriation, fund, 
or account currently available for the purposes 
for which the expenditures were made. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1018, §2326; renumbered §2346, Pub. L. 99-145, 
title XIII, § 1304(a)(1), Nov. 8, 1985, 99 Stat. 741; 
amended Pub. L. 101-189, div. A, title IX, 
§ 931(e)(1), Nov. 29, 1989, 103 Stat. 1535; Pub. L. 
103-337, div. A, title XIII, § 1317(f), Oct. 5, 1994, 108 
Stat. 2900.) 

Amendments 

1994— Pub. L. 103-337 substituted "shall be credited, at 
the option of the Secretary of Defense, to (1) the appro- 
priation, fund, or account used in incurring the obliga- 
tion, or (2) an appropriate appropriation, fund, or ac- 
count currently available for the purposes for which 
the expenditures were made" for "shall be credited to 
applicable appropriations, accounts, and funds of the 
Department of Defense". 

1989 — Pub. L. 101-189 substituted "this subchapter" 
for "this chapter". 

1985— Pub. L. 99-145 renumbered section 2326 of this 
title as this section. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

§2347. Limitation on amounts that may be obli- 
gated or accrued by the United States 

(a)(1) Except during a period of active hos- 
tilities involving the armed forces, the total 
amount of reimbursable liabilities that the 
United States may accrue under this subchapter 
(before the computation of offsetting balances) 
with other member countries of the North At- 
lantic Treaty Organization, subsidiary bodies of 
the North Atlantic Treaty Organization, or from 
the United Nations Organization or any regional 
international organization of which the United 
States is a member may not exceed $200,000,000 
in any fiscal year, and of such amount not more 
than $50,000,000 in liabilities may be accrued for 
the acquisition of supplies. 

(2) Except during a period of active hostilities 
involving the armed forces, the total amount of 
reimbursable liabilities that the United States 
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may accrue under this subchapter (before the 
computation of offsetting balances) with a coun- 
try which is not a member of the North Atlantic 
Treaty Organization, but with which the United 
States has one or more acquisition or cross-serv- 
icing agreements, may not exceed $60,000,000 in 
any fiscal year, and of such amount not more 
than $20,000,000 in liabilities may be accrued for 
the acquisition of supplies. The $60,000,000 limi- 
tation specified in this paragraph is in addition 
to the limitation specified in paragraph (1). 

(b) (1) Except during a period of active hos- 
tilities involving the armed forces, the total 
amount of reimbursable credits that the United 
States may accrue under this subchapter (before 
the computation of offsetting balances) with 
other member countries of the North Atlantic 
Treaty Organization, subsidiary bodies of the 
North Atlantic Treaty Organization, or from the 
United Nations Organization or any regional 
international organization of which the United 
States is a member may not exceed $150,000,000 
in any fiscal year. 

(2) Except during a period of active hostilities 
involving the armed forces, the total amount of 
reimbursable credits that the United States may 
accrue under this subchapter (before the com- 
putation of offsetting balances) with a country 
which is not a member of the North Atlantic 
Treaty Organization, but with which the United 
States has one or more acquisition or cross-serv- 
icing agreements may not exceed $75,000,000 in 
any fiscal year. Such limitation specified in this 
paragraph is in addition to the limitation speci- 
fied in paragraph (1). 

(c) When the armed forces are involved in a 
contingency operation or in a non-combat oper- 
ation (including an operation in support of the 
provision of humanitarian or foreign disaster as- 
sistance or in support of peacekeeping oper- 
ations under chapter VI or VII of the Charter of 
the United Nations), the restrictions in sub- 
sections (a) and (b) are waived for the purposes 
and duration of that operation. 

(d) The amount of any sale, purchase, or ex- 
change of petroleum, oils, or lubricants by the 
United States under this subchapter in any fis- 
cal year shall be excluded in any computation 
for the purposes of subsection (a) or (b) of the 
amount of reimbursable liabilities or reimburs- 
able credits that the United States accrues 
under this subchapter in that fiscal year. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1018, §2327; renumbered §2347, Pub. L. 99-145, 
title XIII, § 1304(a)(1), Nov. 8, 1985, 99 Stat. 741; 
amended Pub. L. 99-661, div. A, title XI, § 1104(d), 
Nov. 14, 1986, 100 Stat. 3965; Pub. L. 100-456, div. 
A, title X, §1001, Sept. 29, 1988, 102 Stat. 2037; 
Pub. L. 101-189, div. A, title IX, § 931(e)(1), Nov. 
29, 1989, 103 Stat. 1535; Pub. L. 102-484, div. A, 
title XIII, § 1312(b), Oct. 23, 1992, 106 Stat. 2547; 
Pub. L. 103-35, title II, §202(a)(10), May 31, 1993, 
107 Stat. 101; Pub. L. 103-337, div. A, title XIII, 
§ 1317(g), Oct. 5, 1994, 108 Stat. 2901; Pub. L. 
109-364, div. A, title XII, § 1221(a), Oct. 17, 2006, 
120 Stat. 2423.) 

Amendments 

2006— Subsec. (a)(1), (2). Pub. L. 109-364, § 1221(a)(1), 
struck out "(other than petroleum, oils, and lubri- 
cants)" after "supplies". 



Subsec. (d). Pub. L. 109-364, § 1221(a)(2), added subsec. 
(d). 

1994— Subsec. (a)(1). Pub. L. 103-337, § 1317(g)(1), sub- 
stituted "Organization, subsidiary" for "Organization 
and subsidiary", inserted ", or from the United Nations 
Organization or any regional international organiza- 
tion of which the United States is a member" after 
"Treaty Organization", and substituted "$200,000,000" 
for "$150,000,000" and "$50,000,000" for "$25,000,000". 

Subsec. (a)(2). Pub. L. 103-337, § 1317(g)(2), substituted 
"$60,000,000" for "$10,000,000" in two places and 
"$20,000,000" for "$2,500,000". 

Subsec. (b)(1). Pub. L. 103-337, § 1317(g)(3), substituted 
"Organization, subsidiary" for "Organization and sub- 
sidiary", inserted ", or from the United Nations Orga- 
nization or any regional international organization of 
which the United States is a member" after "Treaty 
Organization", and substituted "$150,000,000" for 
"$100,000,000". 

Subsec. (b)(2). Pub. L. 103-337, § 1317(g)(4), substituted 
"$75,000,000" for "$10,000,000". 

Subsec. (c). Pub. L. 103-337, § 1317(g)(5), added subsec. 
(c). 

1993— Subsec. (b)(2). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-484, 
§ 1312(b)(4)(B). See 1992 Amendment note below. 

1992— Subsec. (a)(1). Pub. L. 102-484, § 1312(b)(1), sub- 
stituted "armed forces" for "North Atlantic Treaty Or- 
ganization" and inserted "with other member countries 
of the North Atlantic Treaty Organization and subsidi- 
ary bodies of the North Atlantic Treaty Organization" 
after "(before the computation of offsetting balances)". 

Subsec. (a)(2). Pub. L. 102-484, § 1312(b)(2), substituted 
"involving the armed forces, the total amount of reim- 
bursable liabilities that the United States may accrue 
under this subchapter (before the computation of off- 
setting balances) with" for "in the military region af- 
fecting" and struck out "the total amount of reimburs- 
able liabilities that the United States may accrue 
under this subchapter (before the computation of off- 
setting balances) with such country" after "cross-serv- 
icing agreements,". 

Subsec. (b)(1). Pub. L. 102-484, § 1312(b)(3), substituted 
"armed forces" for "North Atlantic Treaty Organiza- 
tion" and inserted "with other member countries of the 
North Atlantic Treaty Organization and subsidiary 
bodies of the North Atlantic Treaty Organization" 
after "(before the computation of offsetting balances)". 

Subsec. (b)(2). Pub. L. 102-484, § 1312(b)(4)(A), sub- 
stituted "involving the armed forces" for "in the mili- 
tary region affecting a country referred to in paragraph 

(1) ". 

Pub. L. 102-484, § 1312(b)(4)(B), as amended by Pub. L. 
103-35, substituted "(before the computation of offset- 
ting balances) with a country which is not a member of 
the North Atlantic Treaty Organization, but with 
which the United States has one or more acquisition or 
cross-servicing agreements" for "from such country 
(before computation of offsetting balances)". 

1989— Pub. L. 101-189 substituted "this subchapter" 
for "this chapter" wherever appearing. 

1988— Subsec. (a)(1). Pub. L. 100-456 substituted 
"$150,000,000" for "$100,000,000". 

1986— Subsec. (a). Pub. L. 99-661, § 1104(d)(1), des- 
ignated existing provisions as par. (1) and added par. 

(2) . 

Subsec. (b). Pub. L. 99-661, § 1104(d)(2), designated ex- 
isting provisions as par. (1) and added par. (2). 

1985— Pub. L. 99-145 renumbered section 2327 of this 
title as this section. 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title XII, § 1221(b), Oct. 17, 2006, 
120 Stat. 2423, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect beginning with fiscal year 2007." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
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plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if in- 
cluded in the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 effective Oct. 23, 1992, 
and applicable to acquisitions of logistics support, sup- 
plies, and services under this chapter that are initiated 
on or after Oct. 23, 1992, see section 1312(c) of Pub. L. 
102-484, set out as a note under section 2341 of this title. 

§2348. Inventories of supplies not to be in- 
creased 

Inventories of supplies for elements of the 
armed forces may not be increased for the pur- 
pose of transferring supplies under the authority 
of this subchapter. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1018, §2328; amended Pub. L. 97-22, § 11(a)(8), July 
10, 1981, 95 Stat. 138; renumbered §2348, Pub. L. 
99-145, title XIII, § 1304(a)(1), Nov. 8, 1985, 99 Stat. 
741; Pub. L. 99-661, div. A, title XI, § 1104(e), Nov. 
14, 1986, 100 Stat. 3965; Pub. L. 101-189, div. A, 
title IX, § 931(e)(1), Nov. 29, 1989, 103 Stat. 1535.) 

Amendments 

1989 — Pub. L. 101-189 substituted "this subchapter" 
for "this chapter". 

1986 — Pub. L. 99-661 struck out "to military forces of 
any North Atlantic Treaty Organization country or any 
North Atlantic Treaty Organization subsidiary body" 
after "chapter". 

1985— Pub. L. 99-145 renumbered section 2328 of this 
title as this section. 

1981— Pub. L. 97-22 substituted "this chapter" for 
"this Act". 

§ 2349. Overseas Workload Program 

(a) In General. — A firm of any member nation 
of the North Atlantic Treaty Organization or of 
any major non-NATO ally shall be eligible to bid 
on any contract for the maintenance, repair, or 
overhaul of equipment of the Department of De- 
fense located outside the United States to be 
awarded under competitive procedures as part of 
the program of the Department of Defense 
known as the Overseas Workload Program. 

(b) Site op Performance. — A contract award- 
ed to a firm described in subsection (a) may be 
performed in the theater in which the equip- 
ment is normally located or in the country in 
which the firm is located. 

(c) Exceptions. — The Secretary of a military 
department may restrict the geographic region 
in which a contract referred to in subsection (a) 
may be performed if the Secretary determines 
that performance of the contract outside that 
specific region — 

(1) could adversely affect the military pre- 
paredness of the armed forces; or 

(2) would violate the terms of an inter- 
national agreement to which the United 
States is a party. 

(d) Definition. — In this section, the term 
"major non-NATO ally" has the meaning given 
that term in section 2350a(i)(2) of this title. 



(Added Pub. L. 103-160, div. A, title XIV, 
§ 1431(a)(1), Nov. 30, 1993, 107 Stat. 1832; amended 
Pub. L. 108-375, div. A, title X, §1084(d)(18), Oct. 
28, 2004, 118 Stat. 2062.) 

Prior Provisions 

A prior section 2349, added Pub. L. 96-323, §2(a), Aug. 

4, 1980, 94 Stat. 1018, §2330; renumbered §2349, Pub. L. 
99-145, title XIII, § 1304(a)(3), Nov. 8, 1985, 99 Stat. 741; 
Pub. L. 101-189, div. A, title IX, § 931(e)(1), Nov. 29, 1989, 
103 Stat. 1535, directed Secretary of Defense to submit 
a report to Congress annually relating to agreements 
under this chapter, prior to repeal by Pub. L. 101-510, 
§1301(11). 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-510, div. A, title XIV, §1465, Nov. 

5, 1990, 104 Stat. 1700, as amended, which was set out as 
a note under section 2341 of this title, prior to repeal by 
Pub. L. 103-160, § 1431(b)(1). Other prior similar provi- 
sions, formerly set out under section 2341 of this title, 
were contained in the following authorization or appro- 
priation acts: 

Pub. L. 102-396, title IX, §9130, Oct. 6, 1992, 106 Stat. 
1935, as amended by Pub. L. 103-160, div. A, title XIV, 
§ 1431(b)(2), Nov. 30, 1993, 107 Stat. 1833. 

Pub. L. 102-172, title VIII, §8122, Nov. 26, 1991, 105 
Stat. 1205. 

Pub. L. 101-511, title VIII, §8003, Nov. 5, 1990, 104 Stat. 
1873. 

Pub. L. 100-180, div. A, title X, §1021, Dec. 4, 1987, 101 
Stat. 1143. 

Amendments 

2004— Subsec. (d). Pub. L. 108-375 substituted "section 
2350a(i)(2)" for "section 2350a(i)(3)". 

§ 2349a. Annual report on non-NATO agreements 

(a) Report. — The Secretary of Defense shall 
submit to Congress, not later than January 15 of 
each of 1996, 1997, 1998, 1999, and 2000, a report 
covering non-NATO cross-servicing and acquisi- 
tion actions in effect during the preceding fiscal 
year. 

(b) Matters To Be Included.— Each such re- 
port shall set forth in detail the following with 
respect to the preceding fiscal year: 

(1) The total dollar amounts involved. 

(2) A description of any services and equip- 
ment provided or received through those ac- 
tions. 

(3) A description of any equipment provided 
through those actions that is not returned. 

(4) The volume of credits and liabilities ac- 
crued and liquidated. 

(c) Non-NATO Agreements.— For purposes of 
this section, a non-NATO cross-servicing and ac- 
quisition agreement is a cross-servicing and ac- 
quisition agreement under this subchapter that 
involves countries or organizations other than 
North Atlantic Treaty Organization countries or 
subsidiary bodies. 

(Added Pub. L. 103-337, div. A, title XIII, 
§1317(i)(l), Oct. 5, 1994, 108 Stat. 2902.) 

Effective Date 

Section applicable with regard to any acquisition or 
transfer of logistic support, supplies, and services under 
authority of this subchapter that is initiated after Oct. 
5, 1994, see section 1317(j) of Pub. L. 103-337, set out as 
an Effective Date of 1994 Amendment note under sec- 
tion 2341 of this title. 

§ 2350. Definitions 

In this subchapter: 
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(1) The term "logistic support, supplies, and 
services" means food, billeting, transportation 
(including airlift), petroleum, oils, lubricants, 
clothing, communications services, medical 
services, ammunition, base operations support 
(and construction incident to base operations 
support), storage services, use of facilities, 
training services, spare parts and components, 
repair and maintenance services, calibration 
services, and port services. Such term includes 
temporary use of general purpose vehicles and 
other nonlethal items of military equipment 
which are not designated as significant mili- 
tary equipment on the United States Muni- 
tions List promulgated pursuant to section 
38(a)(1) of the Arms Export Control Act. 

(2) The term "North Atlantic Treaty Organi- 
zation subsidiary bodies" means — 

(A) any organization within the meaning 
of the term "subsidiary bodies" in article I 
of the multilateral treaty on the Status of 
the North Atlantic Treaty Organisation, Na- 
tional Representatives and International 
Staff, signed at Ottawa on September 20, 1951 
(TIAS 2992; 5 UST 1087); and 

(B) any international military head- 
quarters or organization to which the Proto- 
col on the Status of International Military 
Headquarters Set Up Pursuant to the North 
Atlantic Treaty, signed at Paris on August 
28, 1952 (TIAS 2978; 5 UST 870), applies. 

(3) The term "military region" means the 
geographical area of responsibility assigned to 
the commander of a unified combatant com- 
mand (excluding Europe and adjacent waters). 

(4) The term "transfer" means selling 
(whether for payment in currency, replace- 
ment-in-kind, or exchange of supplies or serv- 
ices of equal value), leasing, loaning, or other- 
wise temporarily providing logistic support, 
supplies, and services under the terms of a 
cross-servicing agreement. 

(Added Pub. L. 96-323, §2(a), Aug. 4, 1980, 94 Stat. 
1019, §2331; renumbered §2350, Pub. L. 99-145, 
title XIII, § 1304(a)(3), Nov. 8, 1985, 99 Stat. 741; 
amended Pub. L. 99-661, div. A, title XI, § 1104(f), 
Nov. 14, 1986, 100 Stat. 3965; Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
101-189, div. A, title IX, § 931(e)(1), Nov. 29, 1989, 
103 Stat. 1535; Pub. L. 103-337, div. A, title XIII, 
§ 1317(h), Oct. 5, 1994, 108 Stat. 2901; Pub. L. 
105-85, div. A, title XII, §1222, Nov. 18, 1997, 111 
Stat. 1937.) 

References in Text 

Section 38(a)(1) of the Arms Export Control Act, re- 
ferred to in par. (1), is classified to section 2778(a)(1) of 
Title 22, Foreign Relations and Intercourse. 

Amendments 

1997 — Par. (1). Pub. L. 105-85, in second sentence, sub- 
stituted "other nonlethal items of military equipment 
which are not designated as significant military equip- 
ment on the United States Munitions List promul- 
gated" for "other items of military equipment not des- 
ignated as part of the United States Munitions List". 

1994— Par. (1). Pub. L. 103-337, § 1317(h)(1), inserted 
"(including airlift)" after "transportation", "calibra- 
tion services," after "maintenance services,", and 
"Such term includes temporary use of general purpose 
vehicles and other items of military equipment not des- 
ignated as part of the United States Munitions List 



pursuant to section 38(a)(1) of the Arms Export Control 
Act." at end. 

Par. (4). Pub. L. 103-337, § 1317(h)(2), added par. (4). 

1989— Pub. L. 101-189 substituted "this subchapter" 
for "this chapter" in introductory provisions. 

1987— Pub. L. 100-26 inserted "The term" after each 
par. designation and struck out uppercase letter of first 
word after first quotation marks in pars. (1) and (3) and 
substituted lowercase letter. 

1986— Par. (3). Pub. L. 99-661 added par. (3). 

1985— Pub. L. 99-145 renumbered section 2331 of this 
title as this section. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable with regard 
to any acquisition or transfer of logistic support, sup- 
plies, and services under authority of this subchapter 
that is initiated after Oct. 5, 1994, see section 1317(j) of 
Pub. L. 103-337, set out as a note under section 2341 of 
this title. 

SUBCHAPTER II— OTHER COOPERATIVE 
AGREEMENTS 

Sec. 

2350a. Cooperative research and development agree- 
ments: NATO organizations; allied and 
friendly foreign countries. 

2350b. Cooperative projects under Arms Export Con- 
trol Act: acquisition of defense equipment. 

2350c. Cooperative military airlift agreements: al- 
lied countries. 

2350d. Cooperative logistic support agreements: 
NATO countries. 

2350e. NATO Airborne Warning and Control System 
(AWACS) program: authority of Secretary 
of Defense. 

2350f. Procurement of communications support and 
related supplies and services. 

2350g. Authority to accept use of real property, 
services, and supplies from foreign coun- 
tries in connection with mutual defense 
agreements and occupational arrange- 
ments. 

2350h. Memorandums of agreement: Department of 
Defense ombudsman for foreign signatories. 

2350L Foreign contributions for cooperative 
projects. 

2350j. Burden sharing contributions by designated 
countries and regional organizations. 

2350k. Relocation within host nation of elements of 
armed forces overseas. 

2350Z. Cooperative agreements for reciprocal use of 
test facilities: foreign countries and inter- 
national organizations. 

2350m. Participation in multinational military cen- 
ters of excellence. 

Amendments 

2008— Pub. L. 110-417, [div. A], title XII, § 1232(a)(2), 
Oct. 14, 2008, 122 Stat. 4639, added item 2350m. 

2001— Pub. L. 107-107, div. A, title XII, §§ 1212(e)(2), 
1213(b), Dec. 28, 2001, 115 Stat. 1250, 1251, substituted 
"Cooperative research and development agreements: 
NATO organizations; allied and friendly foreign coun- 
tries" for "Cooperative research and development 
projects: allied countries" in item 2350a and added item 
2350Z. 

1996— Pub. L. 104-106, div. A, title XIII, § 1332(a)(2), 
Feb. 10, 1996, 110 Stat. 484, added item 2350k. 

1993— Pub. L. 103-160, div. A, title XIV, § 1402(b), Nov. 
30, 1993, 107 Stat. 1826, added item 2350]. 

1991— Pub. L. 102-190, div. A, title X, § 1047(b), Dec. 5, 
1991, 105 Stat. 1468, added item 2350i. 

Pub. L. 102-25, title VII, § 704(a)(9), Apr. 6, 1991, 105 
Stat. 119, made clarifying amendment to directory lan- 
guage of Pub. L. 101-510, div. A, title XIV, § 1451(b)(2), 
Nov. 5, 1990, 104 Stat. 1693. See 1990 Amendment note 
below. 
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1990— Pub. L. 101-510, div. A, title XIV, § 1452(a)(2), 
Nov. 5, 1990, 104 Stat. 1694, added Item 2350h. 

Pub. L. 101-510, dlv. A, title XIV, § 1451(b)(2), Nov. 5, 
1990, 104 Stat. 1693, as amended by Pub. L. 102-25, title 
VII, § 704(a)(9), Apr. 6, 1991, 105 Stat. 119, added item 
2350g. 

§ 2350a. Cooperative research and development 
agreements: NATO organizations; allied and 
friendly foreign countries 

(a) Authority To Engage in Cooperative 
R&D Projects.— (1) The Secretary of Defense 
may enter into a memorandum of understanding 
(or other formal agreement) with one or more 
countries or organizations referred to in para- 
graph (2) for the purpose of conducting coopera- 
tive research and development projects on de- 
fense equipment and munitions. 

(2) The countries and organizations with which 
the Secretary may enter into a memorandum of 
agreement (or other formal agreement) under 
paragraph (1) are as follows: 

(A) The North Atlantic Treaty Organization. 

(B) A NATO organization. 

(C) A member nation of the North Atlantic 
Treaty Organization. 

(D) A major non-NATO ally. 

(E) Any other friendly foreign country. 

(3) If such a memorandum of understanding (or 
other formal agreement) is with a country re- 
ferred to in subparagraph (E) of paragraph (2), 
such memorandum (or agreement) may go into 
effect only after the Secretary submits to the 
Committees on Armed Services and on Foreign 
Relations of the Senate and to the Committees 
on Armed Services and on International Rela- 
tions of the House of Representatives a report 
with respect to the proposed memorandum (or 
agreement) and a period of 30 days has passed 
after the report has been submitted. 

(b) Requirement That Projects Improve Con- 
ventional Defense Capabilities.— (1) The Sec- 
retary of Defense may not enter into a memo- 
randum of understanding (or other formal agree- 
ment) to conduct a cooperative research and de- 
velopment project under this section unless the 
Secretary determines that the proposed project 
will improve, through the application of emerg- 
ing technology, the conventional defense capa- 
bilities of the North Atlantic Treaty Organiza- 
tion or the common conventional defense capa- 
bilities of the United States and a country or or- 
ganization referred to in subsection (a)(2). 

(2) The authority of the Secretary to make a 
determination under paragraph (1) may only be 
delegated to the Deputy Secretary of Defense, 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, and the Assistant 
Secretary of Defense for Research and Engineer- 
ing. 

(c) Cost Sharing. — Each cooperative research 
and development project entered into under this 
section shall require sharing of the costs of the 
project (including the costs of claims) between 
the participants on an equitable basis. 

(d) Restrictions on Procurement of Equip- 
ment and Services.— (1) In order to assure sub- 
stantial participation on the part of countries 
and organizations referred to in subsection (a)(2) 
in cooperative research and development 
projects, funds made available for such projects 



may not be used to procure equipment or serv- 
ices from any foreign government, foreign re- 
search organization, or other foreign entity. 

(2) A country or organization referred to in 
subsection (a)(2) may not use any military or 
economic assistance grant, loan, or other funds 
provided by the United States for the purpose of 
making the contribution of that country or or- 
ganization to a cooperative research and devel- 
opment program entered into with the United 
States under this section. 

(e) Cooperative Opportunities Document.— 
(1) In order to ensure that opportunities to con- 
duct cooperative research and development 
projects are considered at an early point during 
the formal development review process of the 
Department of Defense in connection with any 
planned project of the Department, the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics shall prepare a coopera- 
tive opportunities document before the first 
milestone or decision point with respect to that 
project for review by the Defense Acquisition 
Board at formal meetings of the Board. 

(2) A cooperative opportunities document re- 
ferred to in paragraph (1) shall include the fol- 
lowing: 

(A) A statement indicating whether or not a 
project similar to the one under consideration 
by the Department of Defense is in develop- 
ment or production by any country or organi- 
zation referred to in subsection (a)(2) or NATO 
organizations. 

(B) If a project similar to the one under con- 
sideration by the Department of Defense is in 
development or production by one or more 
countries and organizations referred to in sub- 
section (a)(2), an assessment by the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics as to whether that project could 
satisfy, or could be modified in scope so as to 
satisfy, the military requirements of the 
project of the United States under consider- 
ation by the Department of Defense. 

(C) An assessment of the advantages and dis- 
advantages with regard to program timing, de- 
velopmental and life cycle costs, technology 
sharing, and Rationalization, Standardization, 
and Interoperability (RSI) of seeking to struc- 
ture a cooperative development program with 
one or more countries and organizations re- 
ferred to in subsection (a)(2) or NATO organi- 
zations. 

(D) The recommendation of the Under Sec- 
retary as to whether the Department of De- 
fense should explore the feasibility and desir- 
ability of a cooperative development program 
with one or more countries and organizations 
referred to in subsection (a)(2) or NATO orga- 
nizations. 

[(f) Repealed. Pub. L. 108-136, div. A, title X, 
§1031(a)(17), Nov. 24, 2003, 117 Stat. 1597.] 

(g) Side-by-Side Testing.— (1) It is the sense of 
Congress — 

(A) that the Secretary of Defense should test 
conventional defense equipment, munitions, 
and technologies manufactured and developed 
by countries referred to in subsection (a)(2) to 
determine the ability of such equipment, mu- 
nitions, and technologies to satisfy United 
States military requirements or to correct 
operational deficiencies; and 
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(B) that while the testing of nondevelop- 
mental items and items in the late state of the 
development process are preferred, the testing 
of equipment, munitions, and technologies 
may be conducted to determine procurement 
alternatives. 

(2) The Secretary of Defense may acquire 
equipment, munitions, and technologies of the 
type described in paragraph (1) for the purpose 
of conducting the testing described in that para- 
graph. 

(h) Secretary To Encourage Similar Pro- 
grams. — The Secretary of Defense shall encour- 
age member nations of the North Atlantic Trea- 
ty Organization, major non-NATO allies, and 
other friendly foreign countries to establish pro- 
grams similar to the one provided for in this 
section. 

(i) Definitions.— In this section: 

(1) The term "cooperative research and de- 
velopment project" means a project involving 
joint participation by the United States and 
one or more countries and organizations re- 
ferred to in subsection (a)(2) under a memo- 
randum of understanding (or other formal 
agreement) to carry out a joint research and 
development program — 

(A) to develop new conventional defense 
equipment and munitions; or 

(B) to modify existing military equipment 
to meet United States military require- 
ments. 

(2) The term "major non-NATO ally" means 
a country (other than a member nation of the 
North Atlantic Treaty Organization) that is 
designated as a major non-NATO ally for pur- 
poses of this section by the Secretary of De- 
fense with the concurrence of the Secretary of 
State. 

(3) The term "NATO organization" means 
any North Atlantic Treaty Organization sub- 
sidiary body referred to in section 2350(2) of 
this title and any other organization of the 
North Atlantic Treaty Organization. 

(Added Pub. L. 101-189, div. A, title IX, § 931(a)(2), 
Nov. 29, 1989, 103 Stat. 1531; amended Pub. L. 
101-510, div. A, title XIII, §1331(4), Nov. 5, 1990, 
104 Stat. 1673; Pub. L. 102-190, div. A, title X, 
§1053, Dec. 5, 1991, 105 Stat. 1471; Pub. L. 102-484, 
div. A, title VIII, § 843(b)(1), Oct. 23, 1992, 106 
Stat. 2469; Pub. L. 103-160, div. A, title IX, 
§ 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
103-337, div. A, title XIII, §1301, Oct. 5, 1994, 108 
Stat. 2888; Pub. L. 104-106, div. A, title XV, 
§1502(a)(17), Feb. 10, 1996, 110 Stat. 504; Pub. L. 

106- 65, div. A, title IX, § 911(a)(1), title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 717, 774; Pub. L. 

107- 107, div. A, title X, § 1048(b)(2), title XII, 
§1212(a)-(e)(l), Dec. 28, 2001, 115 Stat. 1225, 
1248-1250; Pub. L. 107-314, div. A, title X, 
§§ 1041(a)(9), 1062(f)(2), Dec. 2, 2002, 116 Stat. 2645, 
2651; Pub. L. 108-136, div. A, title X, §1031(a)(17), 
Nov. 24, 2003, 117 Stat. 1597; Pub. L. 110-181, div. 
A, title II, §237, title XII, §1251, Jan. 28, 2008, 122 
Stat. 48, 401; Pub. L. 111-383, div. A, title IX, 
§901(j)(4), Jan. 7, 2011, 124 Stat. 4324; Pub. L. 
112-81, div. A, title VIII, §865, title X, §1061(14), 
Dec. 31, 2011, 125 Stat. 1526, 1583.) 



Prior Provisions 

Provisions relating to NATO countries were con- 
tained in Pub. L. 99-145, title XI, §1103, Nov. 8, 1985, 99 
Stat. 712, which was set out as a note under section 2407 
of this title, prior to repeal by Pub. L. 101-189, 
§ 931(d)(1). 

Provisions relating to major non-NATO allies were 
contained in section 2767a of Title 22, Foreign Relations 
and Intercourse, prior to repeal by Pub. L. 101-189, 
§ 931(d)(2). 

Amendments 

2011— Subsec. (b)(2). Pub. L. 112-81, §865, substituted 
", the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, and the Assistant Secretary 
of Defense for Research and Engineering" for "and to 
one other official of the Department of Defense". 

Subsec. (g)(3). Pub. L. 112-81, §1061(14), struck out par. 
(3) which read as follows: "The Assistant Secretary of 
Defense for Research and Engineering shall notify the 
congressional defense committees of the intent to obli- 
gate funds made available to carry out this subsection 
not less than 7 days before such funds are obligated." 

Pub. L. 111-383 substituted "Assistant Secretary of 
Defense for Research and Engineering" for "Director of 
Defense Research and Engineering". 

2008— Subsec. (e)(1). Pub. L. 110-181, §1251(1), struck 
out subpar. (A) designation before "In order to ensure", 
substituted "a cooperative opportunities document be- 
fore the first milestone or decision point" for "an arms 
cooperation opportunities document", and struck out 
subpar. (B) which read as follows: "The Under Sec- 
retary shall also prepare an arms cooperation opportu- 
nities document for review of each new project for 
which a document known as a Mission Need Statement 
is prepared." 

Subsec. (e)(2). Pub. L. 110-181, §1251(2), substituted "A 
cooperative opportunities document" for "An arms co- 
operation opportunities document" in introductory 
provisions. 

Subsec. (g)(3). Pub. L. 110-181, §237, amended par. (3) 
generally. Prior to amendment, par. (3) read as follows: 
"The Deputy Director, Defense Research and Engineer- 
ing (Test and Evaluation) shall notify the Speaker of 
the House of Representatives and the Committees on 
Armed Services and on Appropriations of the Senate of 
the Deputy Director's intent to obligate funds made 
available to carry out this subsection not less than 30 
days before such funds are obligated." 

2003— Subsec. (f). Pub. L. 108-136 struck out subsec. (f) 
which required that, not later than Mar. 1 of each year, 
the Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics was to submit to the Speaker of 
the House and the Committees on Armed Services and 
Appropriations of the Senate a report on cooperative 
research and development projects under this section, 
and that, not later than Jan. 1 of each year, the Sec- 
retary of Defense was to submit to the Committees on 
Armed Services and Foreign Relations of the Senate 
and Committees on Armed Services and International 
Relations of the House a report specifying the coun- 
tries eligible to participate in a cooperative project 
agreement under this section and the criteria used to 
determine the eligibility of such countries. 

2002— Subsec. (g)(1)(A). Pub. L. 107-314, § 1062(f)(2), 
amended directory language of Pub. L. 107-107, 
§ 1212(a)(5). See 2001 Amendment note below. 

Subsec. (g)(4). Pub. L. 107-314, § 1041(a)(9), struck out 
par. (4) which read as follows: "The Secretary of De- 
fense shall submit to Congress each year, not later 
than March 1, a report containing information on — 

"(A) the equipment, munitions, and technologies 
manufactured and developed by countries referred to 
in subsection (a)(2) that were evaluated under this 
subsection during the previous fiscal year; 

"(B) the obligation of any funds under this sub- 
section during the previous fiscal year; and 

"(C) the equipment, munitions, and technologies 
that were tested under this subsection and procured 
during the previous fiscal year." 
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Subsec. (g)(4)(A). Pub. L. 107-314, § 1062(f)(2), amended 
directory language of Pub. L. 107-107, § 1212(a)(5). See 
2001 Amendment note below. 

2001— Pub. L. 107-107, § 1212(e)(1), substituted "Cooper- 
ative research and development agreements: NATO or- 
ganizations; allied and friendly foreign countries" for 
"Cooperative research and development projects: allied 
countries" in section catchline. 

Subsec. (a)(1). Pub. L. 107-107, § 1212(a)(1)(A), (B), des- 
ignated existing provisions of subsec. (a) as par. (1) and 
substituted "countries or organizations referred to in 
paragraph (2)" for "major allies of the United States or 
NATO organizations". 

Subsec. (a)(2). Pub. L. 107-107, § 1212(a)(1)(C), added 
par. (2). 

Subsec. (a)(3). Pub. L. 107-107, § 1212(b), added par. (3). 

Subsec. (b)(1). Pub. L. 107-107, § 1212(a)(2), struck out 
"(NATO)" after "North Atlantic Treaty Organization" 
and substituted "a country or organization referred to 
in subsection (a)(2)" for "its major non-NATO allies". 

Subsec. (b)(2). Pub. L. 107-107, § 1212(c), substituted 
"Deputy Secretary of Defense and to one other official 
of the Department of Defense" for "Deputy Secretary 
of Defense or the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics". 

Subsec. (d)(1). Pub. L. 107-107, § 1212(a)(3)(A), sub- 
stituted "countries and organizations referred to in 
subsection (a)(2)" for "the major allies of the United 
States". 

Subsec. (d)(2). Pub. L. 107-107, § 1212(a)(3)(B), sub- 
stituted "country or organization referred to in sub- 
section (a)(2)" for "major ally of the United States" 
and "the contribution of that country or organization" 
for "that ally's contribution". 

Subsec. (e)(1)(A). Pub. L. 107-107, § 1048(b)(2), sub- 
stituted "Under Secretary of Defense for Acquisition, 
Technology, and Logistics" for "Under Secretary of De- 
fense for Acquisition and Technology". 

Subsec. (e)(2)(A). Pub. L. 107-107, § 1212(a)(4)(A), sub- 
stituted "any country or organization referred to in 
subsection (a)(2)" for "one or more of the major allies 
of the United States". 

Subsec. (e)(2)(B). Pub. L. 107-107, §§ 1048(b)(2), 
1212(a)(4)(B), substituted "countries and organizations 
referred to in subsection (a)(2)" for "major allies of the 
United States or NATO organizations" and "Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

Subsec. (e)(2)(C). Pub. L. 107-107, § 1212(a)(4)(C), sub- 
stituted "countries and organizations referred to in 
subsection (a)(2)" for "major allies of the United 
States". 

Subsec. (e)(2)(D). Pub. L. 107-107, § 1212(a)(4)(D), sub- 
stituted "countries and organizations referred to in 
subsection (a)(2)" for "major allies of the United 
States". 

Subsec. (f)(1). Pub. L. 107-107, § 1048(b)(2), substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

Subsec. (f)(2). Pub. L. 107-107, § 1212(d), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "The Secretary of Defense and the Secretary of 
State, whenever they consider such action to be war- 
ranted, shall jointly submit to the Committee on 
Armed Services and the Committee on Foreign Rela- 
tions of the Senate and the Committee on Armed Serv- 
ices and the Committee on International Relations of 
the House of Representatives a report — 

"(A) enumerating those countries to be added to or 

deleted from the existing designation of countries 

designated as major non-NATO allies for purposes of 

this section; and 

"(B) specifying the criteria used in determining the 

eligibility of a country to be designated as a major 

non-NATO ally for purposes of this section." 

Subsec. (g)(1)(A), (4)(A). Pub. L. 107-107, § 1212(a)(5), as 
amended by Pub. L. 107-314, § 1062(f)(2), substituted 
"countries referred to in subsection (a)(2)" for "major 



allies of the United States and other friendly foreign 
countries". 

Subsec. (h). Pub. L. 107-107, § 1212(a)(6), substituted 
"member nations of the North Atlantic Treaty Organi- 
zation, major non-NATO allies, and other friendly for- 
eign countries" for "major allies of the United States". 

Subsec. (i)(l). Pub. L. 107-107, § 1212(a)(7)(A), sub- 
stituted "countries and organizations referred to in 
subsection (a)(2)" for "major allies of the United States 
or NATO organizations". 

Subsec. (i)(2) to (4). Pub. L. 107-107, § 1212(a)(7)(B), (C), 
redesignated pars. (3) and (4) as (2) and (3), respectively, 
and struck out former par. (2) which read as follows: 
"The term 'major ally of the United States' means — 
"(A) a member nation of the North Atlantic Treaty 

Organization (other than the United States); or 
"(B) a major non-NATO ally." 

1999— Subsec. (b)(2). Pub. L. 106-65, § 911(a)(1), sub- 
stituted "Under Secretary of Defense for Acquisition, 
Technology, and Logistics" for "Under Secretary of De- 
fense for Acquisition and Technology". 

Subsec. (f)(2). Pub. L. 106-65, §1067(1), substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (f)(2). Pub. L. 104-106 substituted "sub- 
mit to the Committee on Armed Services and the Com- 
mittee on Foreign Relations of the Senate and the 
Committee on National Security and the Committee on 
International Relations of the House of Representa- 
tives" for "submit to the Committees on Armed Serv- 
ices and Foreign Relations of the Senate and to the 
Committees on Armed Services and Foreign Affairs of 
the House of Representatives". 

1994— Subsecs. (a), (e)(2)(A) to (D), (i)(l). Pub. L. 
103-337, § 1301(a), inserted "or NATO organizations" 
after "major allies of the United States". 

Subsec. (i)(4). Pub. L. 103-337, § 1301(b), added par. (4). 

1993— Subsecs. (b)(2), (e)(1)(A), (2)(B), (f)(1). Pub. L. 
103-160 substituted "Under Secretary of Defense for Ac- 
quisition and Technology" for "Under Secretary of De- 
fense for Acquisition". 

1992— Subsec. (c). Pub. L. 102-484 inserted "(including 
the costs of claims)" after "the project". 

1991— Subsec. (g)(1)(A), (4)(A). Pub. L. 102-190 inserted 
"and other friendly foreign countries" after "major al- 
lies of the United States". 

1990— Subsec. (g)(4). Pub. L. 101-510 amended introduc- 
tory provisions generally, substituting "submit to Con- 
gress each year, not later than March 1, a report con- 
taining" for "include in the annual report to Congress 
required by section 2457(d) of this title". 

Change of Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title X, § 1062(f), Dec. 2, 2002, 
116 Stat. 2651, provided that the amendment made by 
section 1062(f)(2) is effective as of Dec. 28, 2001, and as 
if included in Pub. L. 107-107 as enacted. 

Termination Date of 1992 Amendment 

Section 843(c) of Pub. L. 102-484, as amended by Pub. 
L. 103-35, title II, § 202(a)(7), May 31, 1993, 107 Stat. 101, 
provided that, effective Oct. 23, 1994, subsections (a) and 
(b) of section 843 of Pub. L. 102-484 (amending sections 
2350a and 2350d of this title and section 2767 of Title 22, 
Foreign Relations and Intercourse) were to cease to be 
in effect, and section 27(c) of the Arms Export Control 
Act (22 U.S.C. 2767(c)) and sections 2350a(c) and 2350d(c) 
of this title were to read as if such subsections had not 
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been enacted, prior to repeal by Pub. L. 103-337, div. A, 
title XIII, §1318, Oct. 5, 1994, 108 Stat. 2902. 

§ 2350b. Cooperative projects under Arms Export 
Control Act: acquisition of defense equip- 
ment 

(a) (1) If the President delegates to the Sec- 
retary of Defense the authority to carry out sec- 
tion 27(d) of the Arms Export Control Act (22 
U.S.C. 2767(d)), relating to cooperative projects 
(as defined in such section), the Secretary may 
utilize his authority under this title in carrying 
out contracts or obligations incurred under such 
section. 

(2) Except as provided in subsection (c), chap- 
ter 137 of this title shall apply to such contracts 
(referred to in paragraph (1)) entered into by the 
Secretary of Defense. Except to the extent 
waived under subsection (c) or some other provi- 
sion of law, all other provisions of law relating 
to procurement, if otherwise applicable, shall 
apply to such contracts entered into by the Sec- 
retary of Defense. 

(b) When contracting or incurring obligations 
under section 27(d) of the Arms Export Control 
Act for cooperative projects, the Secretary of 
Defense may require subcontracts to be awarded 
to particular subcontractors in furtherance of 
the cooperative project. 

(c) (1) Subject to paragraph (2), when entering 
into contracts or incurring obligations under 
section 27(d) of the Arms Export Control Act 
outside the United States, the Secretary of De- 
fense may waive with respect to any such con- 
tract or subcontract the application of any pro- 
vision of law, other than a provision of the Arms 
Export Control Act or section 2304 of this title, 
that specifically prescribes — 

(A) procedures to be followed in the forma- 
tion of contracts; 

(B) terms and conditions to be included in 
contracts; 

(C) requirements for or preferences to be 
given to goods grown, produced, or manufac- 
tured in the United States or in United States 
Government-owned facilities or for services to 
be performed in the United States; or 

(D) requirements regulating the performance 
of contracts. 

(2) A waiver may not be made under paragraph 
(1) unless the Secretary determines that the 
waiver is necessary to ensure that the coopera- 
tive project will significantly further standard- 
ization, rationalization, and interoperability. 

(3) The authority of the Secretary to make 
waivers under this subsection may be delegated 
only to the Deputy Secretary of Defense or the 
Acquisition Executive designated for the Office 
of the Secretary of Defense. 

(d) (1) The Secretary of Defense shall notify the 
Congress each time he requires that a prime 
contract be awarded to a particular prime con- 
tractor or that a subcontract be awarded to a 
particular subcontractor to comply with a coop- 
erative agreement. The Secretary shall include 
in each such notice the reason for exercising his 
authority to designate a particular contractor 
or subcontractor, as the case may be. 

(2) The Secretary shall also notify the Con- 
gress each time he exercises a waiver under sub- 



section (c) and shall include in such notice the 
particular provision or provisions of law that 
were waived. 

(3) A report under this subsection shall be re- 
quired only to the extent that the information 
required by this subsection has not been pro- 
vided in a report made by the President under 
section 27(e) of the Arms Export Control Act (22 
U.S.C. 2767(e)). 

(e) (1) In carrying out a cooperative project 
under section 27 of the Arms Export Control 
Act, the Secretary of Defense may agree that a 
participant (other than the United States) or a 
NATO organization may make a contract for re- 
quirements of the United States under the 
project if the Secretary determines that such a 
contract will significantly further standardiza- 
tion, rationalization, and interoperability. Ex- 
cept to the extent waived under this section or 
under any other provision of law, the Secretary 
shall ensure that such contract will be made on 
a competitive basis and that United States 
sources will not be precluded from competing 
under the contract. 

(2) If a participant (other than the United 
States) in such a cooperative project or a NATO 
organization makes a contract on behalf of such 
project to meet the requirements of the United 
States, the contract may permit the contracting 
party to follow its own procedures relating to 
contracting. 

(f) In carrying out a cooperative project, the 
Secretary of Defense may also agree to the dis- 
posal of property that is jointly acquired by the 
members of the project without regard to any 
laws of the United States applicable to the dis- 
posal of property owned by the United States. 
Disposal of such property may include a transfer 
of the interest of the United States in such prop- 
erty to one of the other governments participat- 
ing in the cooperative agreement or the sale of 
such property. Payment for the transfer or sale 
of any interest of the United States in any such 
property shall be made in accordance with the 
terms of the cooperative agreement. 

(g) Nothing in this section shall be construed 
as authorizing the Secretary of Defense — 

(1) to waive any of the financial manage- 
ment responsibilities administered by the Sec- 
retary of the Treasury; or 

(2) to waive the cargo preference laws of the 
United States, including section 2631 of this 
title and section 55305 of title 46. 

(Added Pub. L. 99-145, title XI, § 1102(b)(1), Nov. 
8, 1985, 99 Stat. 710, §2407; amended Pub. L. 
99-661, div. A, title XI, § 1103(b)(1), (2)(A), title 
XIII, §1343(a)(15), Nov. 14, 1986, 100 Stat. 3963, 
3993; renumbered § 2350b and amended Pub. L. 
101-189, div. A, title IX, § 931(b)(1), (e)(3), Nov. 29, 
1989, 103 Stat. 1534, 1535; Pub. L. 104-106, div. A, 
title XIII, §1335, div. D, title XLIII, §4321(b)(10), 
Feb. 10, 1996, 110 Stat. 484, 672; Pub. L. 108-375, 
div. A, title X, § 1084(d)(19), Oct. 28, 2004, 118 Stat. 
2062; Pub. L. 109-304, § 17(a)(3), Oct. 6, 2006, 120 
Stat. 1706.) 

References in Text 

The Arms Export Control Act, referred to In subsec. 
(c)(1), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which Is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
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course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

Amendments 

2006— Subsec. (g)(2). Pub. L. 109-304 substituted "sec- 
tion 55305 of title 46" for "section 901(b) of the Mer- 
chant Marine Act, 1936 (46 U.S.C. App. 1241(b))". 

2004— Subsec. (g). Pub. L. 108-375, § 1084(d)(19)(A), in- 
serted "the Secretary of Defense" after "authorizing-" 
in introductory provisions. 

Subsec. (g)(1). Pub. L. 108-375, §1084(d)(19)(B), struck 
out "the Secretary of Defense" before "to waive". 

1996— Subsec. (c)(1). Pub. L. 104-106, §4321(b)(10)(A), in- 
serted "prescribes" after "specifically" in introductory 
provisions and struck out "prescribe" before "proce- 
dures" in subpar. (A), before "terms" in subpar. (B), 
and before "requirements" in subpars. (C) and (D). 

Subsec. (d)(1). Pub. L. 104-106, §4321(b)(10)(B), struck 
out "to" after "subcontract". 

Subsec. (e)(1). Pub. L. 104-106, §1335(1), inserted "or a 
NATO organization" after "United States)". 

Subsec. (e)(2). Pub. L. 104-106, §1335(2), substituted 
"such a cooperative project or a NATO organization" 
for "a cooperative project". 

1989— Pub. L. 101-189 renumbered section 2407 of this 
title as this section and substituted "Cooperative 
projects under Arms Export Control Act: acquisition of 
defense equipment" for "Acquisition of defense equip- 
ment under cooperative projects" as section catchline. 

1986— Pub. L. 99-661, § 1103(b)(2)(A), struck out "North 
Atlantic Treaty Organization" before "cooperative 
projects" in section catchline. 

Subsec. (a)(1). Pub. L. 99-661, § 1103(b)(1)(A), struck 
out "North Atlantic Treaty Organization (NATO)" be- 
fore "cooperative projects". 

Subsec. (c)(2). Pub. L. 99-661, § 1103(b)(1)(B), struck out 
"NATO" after "will significantly further". 

Subsec. (e). Pub. L. 99-661, § 1103(b)(1)(C), struck out 
"NATO" after "will significantly further" in par. (1) 
and after "United States) in a" in par. (2). 

Subsec. (g)(2). Pub. L. 99-661, § 1343(a)(15), substituted 
"section 2631 of this title and section 901(b) of the Mer- 
chant Marine Act, 1936 (46 U.S.C. App. 1241(b))" for "the 
Military Cargo Preference Act of 1904 (10 U.S.C. 2631) 
and the Cargo Preference Act of 1954 (46 U.S.C. 
1241(b))". 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
section 4321(b)(10) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

§ 2350c. Cooperative military airlift agreements: 
allied countries 

(a) Subject to the availability of appropria- 
tions, and after consultation with the Secretary 
of State, the Secretary of Defense may enter 
into cooperative military airlift agreements 
with the government of any allied country for 
the transportation of the personnel and cargo of 
the military forces of that country on aircraft 
operated by or for the military forces of the 
United States in return for the reciprocal trans- 
portation of the personnel and cargo of the mili- 
tary forces of the United States on aircraft oper- 
ated by or for the military forces of that allied 
country. Any such agreement shall include the 
following terms: 

(1) The rate of reimbursement for transpor- 
tation provided shall be the same for each 
party and shall be not less than the rate 
charged to military forces of the United 
States, as determined by the Secretary of De- 
fense under section 2208(h) of this title. 



(2) Credits and liabilities accrued as a result 
of providing or receiving transportation shall 
be liquidated as agreed upon by the parties. 
Liquidation shall be either by direct payment 
to the country that has provided the greater 
amount of transportation or by the providing 
of in-kind transportation services to that 
country. The liquidation shall occur on a regu- 
lar basis, but not less often than once every 12 
months. 

(3) During peacetime, the only military air- 
lift capacity that may be used to provide 
transportation is that capacity that (A) is not 
needed to meet the transportation require- 
ments of the military forces of the country 
providing the transportation, and (B) was not 
created solely to accommodate the require- 
ments of the military forces of the country re- 
ceiving the transportation. 

(4) Defense articles purchased by an allied 
country from the United States under the 
Arms Export Control Act (22 U.S.C. 2751 et 
seq.) or from a commercial source under the 
export controls of the Arms Export Control 
Act may not be transported (for the purpose of 
delivery incident to the purchase of the de- 
fense articles) to the purchasing allied coun- 
try on aircraft operated by or for the military 
forces of the United States except at a rate of 
reimbursement that is equal to the full cost of 
transportation of the defense articles, as re- 
quired by section 21(a)(3) of the Arms Export 
Control Act (22 U.S.C. 2761(a)(3)). 

(b) Subject to the availability of appropria- 
tions, and after consultation with the Secretary 
of State, the Secretary of Defense may enter 
into nonreciprocal military airlift agreements 
with North Atlantic Treaty Organization sub- 
sidiary bodies for the transportation of the per- 
sonnel and cargo of such subsidiary bodies on 
aircraft operated by or for the military forces of 
the United States. Any such agreement shall be 
subject to such terms as the Secretary of De- 
fense considers appropriate. 

(c) Any amount received by the United States 
as a result of an agreement entered into under 
this section shall be credited to applicable ap- 
propriations, accounts, and funds of the Depart- 
ment of Defense. 

(d) In this section: 

(1) The term "allied country" means any of 
the following: 

(A) A country that is a member of the 
North Atlantic Treaty Organization. 

(B) Australia, New Zealand, Japan, and the 
Republic of Korea. 

(C) Any other country designated as an al- 
lied country for the purposes of this section 
by the Secretary of Defense with the concur- 
rence of the Secretary of State. 

(2) The term "North Atlantic Treaty Organi- 
zation subsidiary bodies" has the meaning 
given to it by section 2350 of this title. 

(Added Pub. L. 97-252, title XI, § 1125(a), Sept. 8, 
1982, 96 Stat. 757, §2213; amended Pub. L. 99-145, 
title XIII, § 1304(b), Nov. 8, 1985, 99 Stat. 742; Pub. 
L. 100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; re- 
numbered § 2350c and amended Pub. L. 101-189, 
div. A, title IX, § 931(b)(2), (e)(4), Nov. 29, 1989, 103 
Stat. 1534, 1535; Pub. L. 102-484, div. A, title XIII, 
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§1311, Oct. 23, 1992, 106 Stat. 2547; Pub. L. 106-398, 
§1 [[dlv. A], title XII, §1222], Oct. 30, 2000, 114 
Stat. 1654, 1654A-328.) 

References in Text 

The Arms Export Control Act (22 U.S.C. 2751 et seq.), 
referred to in subsec. (a)(4), is Pub. L. 90-629, Oct. 22, 
1968, 82 Stat. 1320, as amended, which is classified prin- 
cipally to chapter 39 (§2751 et seq.) of Title 22, Foreign 
Relations and Intercourse. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 2751 of Title 22 and Tables. 

Amendments 

2000— Subsecs. (d), (e). Pub. L. 106-398 redesignated 
subsec. (e) as (d) and struck out former subsec. (d) 
which read as follows: "Notwithstanding subchapter I, 
the Secretary of Defense may enter into military air- 
lift agreements with allied countries only under the au- 
thority of this section." 

1992— Subsec. (a)(2). Pub. L. 102-484, § 1311(a), sub- 
stituted "as agreed upon by the parties. Liquidation 
shall be either by direct payment to the country that 
has provided the greater amount of transportation or 
by the providing of in-kind transportation services to 
that country. The liquidation shall occur on a regular 
basis, but not less often than once every 12 months." 
for "not less often than once every 3 months by direct 
payment to the country that has provided the greater 
amount of transportation." 

Subsec. (e)(1)(B). Pub. L. 102-484, § 1311(b), substituted 
", New Zealand, Japan, and the Republic of Korea" for 
"or New Zealand". 

1989— Pub. L. 101-189 renumbered section 2213 of this 
title as this section and inserted ": allied countries" 
after "airlift agreements" in section catchline. 

Subsec. (d). Pub. L. 101-189, § 931(b)(2), substituted 
"subchapter I" for "chapter 138 of this title". 

1987— Subsec. (e). Pub. L. 100-26 inserted "The term" 
after each par. designation and substituted "allied" for 
"Allied" in par. (1). 

1985— Subsec. (e)(2). Pub. L. 99-145 substituted "sec- 
tion 2350" for "section 2331". 

Department of Defense Participation in Strategic 
Airlift Capability Partnership 

Pub. L. 110-181, div. A, title X, §1032, Jan. 28, 2008, 122 
Stat. 306, provided that: 
"(a) Authority To Participate in Partnership. — 

"(1) Memorandum of understanding. — The Sec- 
retary of Defense may enter into a multilateral 
memorandum of understanding authorizing the Stra- 
tegic Airlift Capability Partnership to conduct ac- 
tivities necessary to accomplish its purpose, includ- 
ing— 

"(A) the acquisition, equipping, ownership, and 
operation of strategic airlift aircraft; and 

"(B) the acquisition or transfer of airlift and air- 
lift-related services and supplies among members of 
the Strategic Airlift Capability Partnership, or be- 
tween the Partnership and non-member countries 
or international organizations, on a reimbursable 
basis or by replacement-in-kind or exchange of air- 
lift or airlift-related services of an equal value. 
"(2) Payments. — From funds available to the De- 
partment of Defense for such purpose, the Secretary 
of Defense may pay the United States equitable share 
of the recurring and non-recurring costs of the activi- 
ties and operations of the Strategic Airlift Capability 
Partnership, including costs associated with procure- 
ment of aircraft components and spare parts, mainte- 
nance, facilities, and training, and the costs of 
claims. 

"(b) Authorities Under Partnership. — In carrying 
out the memorandum of understanding entered into 
under subsection (a), the Secretary of Defense may do 
the following: 

"(1) Waive reimbursement of the United States for 

the cost of the following functions performed by De- 



partment of Defense personnel with respect to the 
Strategic Airlift Capability Partnership: 

"(A) Auditing. 

"(B) Quality assurance. 

"(C) Inspection. 

"(D) Contract administration. 

"(E) Acceptance testing. 

"(F) Certification services. 

"(G) Planning, programming, and management 
services. 

"(2) Waive the imposition of any surcharge for ad- 
ministrative services provided by the United States 
that would otherwise be chargeable against the Stra- 
tegic Airlift Capability Partnership. 

"(3) Pay the salaries, travel, lodging, and subsist- 
ence expenses of Department of Defense personnel as- 
signed for duty to the Strategic Airlift Capability 
Partnership without seeking reimbursement or cost- 
sharing for such expenses. 

"(c) Crediting of Receipts. — Any amount received 
by the United States in carrying out the memorandum 
of understanding entered into under subsection (a) 
shall be credited, as elected by the Secretary of De- 
fense, to the following: 

"(1) The appropriation, fund, or account used in in- 
curring the obligation for which such amount is re- 
ceived. 

"(2) An appropriation, fund, or account currently 
providing funds for the purposes for which such obli- 
gation was made. 

"(d) Authority To Transfer Aircraft. — 

"(1) Transfer authority. — The Secretary of De- 
fense may transfer one strategic airlift aircraft to the 
Strategic Airlift Capability Partnership in accord- 
ance with the terms and conditions of the memoran- 
dum of understanding entered into under subsection 
(a). 

"(2) Report. — Not later than 30 days before the date 
on which the Secretary transfers a strategic airlift 
aircraft under paragraph (1), the Secretary shall sub- 
mit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] a report on 
the strategic airlift aircraft to be transferred, includ- 
ing the type of strategic airlift aircraft to be trans- 
ferred and the tail registration or serial number of 
such aircraft. 

"(e) Strategic Airlift Capability Partnership De- 
fined. — In this section the term 'Strategic Airlift Capa- 
bility Partnership' means the strategic airlift capabil- 
ity consortium established by the United States and 
other participating countries." 

§ 2350d. Cooperative logistic support agreements: 
NATO countries 

(a) General Authority. — (1) The Secretary of 
Defense may enter into bilateral or multilateral 
agreements known as Weapon System Partner- 
ship Agreements with one or more governments 
of other member countries of the North Atlantic 
Treaty Organization (NATO) participating in 
the operation of the NATO Maintenance and 
Supply Organization. Any such agreement shall 
be for the purpose of providing cooperative lo- 
gistics support for the armed forces of the coun- 
tries which are parties to the agreement. Any 
such agreement — 

(A) shall be entered into pursuant to the 
terms of the charter of the NATO Maintenance 
and Supply Organization; and 

(B) shall provide for the common logistic 
support of a specific weapon system common 
to the participating countries. 

(2) Such an agreement may provide for — 

(A) the transfer of logistics support, sup- 
plies, and services by the United States to the 



§2350e 



TITLE 10— ARMED FORCES 



Page 1324 



NATO Maintenance and Supply Organization; 
and 

(B) the acquisition of logistics support, sup- 
plies, and services by the United States from 
that Organization. 

(b) Authority of Secretary. — Under the 
terms of a Weapon System Partnership Agree- 
ment, the Secretary of Defense — 

(1) may agree that the NATO Maintenance 
and Supply Organization may enter into con- 
tracts for supply and acquisition of logistics 
support in Europe for requirements of the 
United States, to the extent the Secretary de- 
termines that the procedures of such Organiza- 
tion governing such supply and acquisition are 
appropriate; and 

(2) may share the costs of set-up charges of 
facilities for use by the NATO Maintenance 
and Supply Organization to provide coopera- 
tive logistics support and in the costs of estab- 
lishing a revolving fund for initial acquisition 
and replenishment of supply stocks to be used 
by the NATO Maintenance and Supply Organi- 
zation to provide cooperative logistics sup- 
port. 

(c) Sharing of Administrative Expenses — 
Each Weapon System Partnership Agreement 
shall provide for joint management by the par- 
ticipating countries and for the equitable shar- 
ing of the administrative costs and costs of 
claims incident to the agreement. 

(d) Application of Chapter 137.— Except as 
otherwise provided in this section, the provi- 
sions of chapter 137 of this title apply to a con- 
tract entered into by the Secretary of Defense 
for the acquisition of logistics support under a 
Weapon System Partnership Agreement. 

(e) Application of Arms Export Control 
Act. — Any transfer of defense articles or defense 
services to a member country of the North At- 
lantic Treaty Organization or to the NATO 
Maintenance and Supply Organization for the 
purposes of a Weapon System Partnership 
Agreement shall be carried out in accordance 
with this chapter and the Arms Export Control 
Act (22 U.S.C. 2751 et seq.). 

(f) Supplemental Authority.— The authority 
of the Secretary of Defense under this section is 
in addition to the authority of the Secretary 
under subchapter I and any other provision of 
law. 

(Added and amended Pub. L. 101-189, div. A, title 
IX, §§ 931(c), 938(c), Nov. 29, 1989, 103 Stat. 1534, 
1539; Pub. L. 102-484, div. A, title VIII, § 843(b)(2), 
Oct. 23, 1992, 106 Stat. 2469.) 

References in Text 

The Arms Export Control Act, referred to in subsec. 
(e), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 99-661, div. A, title XI, §1102, Nov. 14, 
1986, 100 Stat. 3961, which was set out as a note under 
section 2407 of this title, prior to repeal by Pub. L. 
101-189, § 931(d)(2). 



Amendments 

1992 — Subsec. (c). Pub. L. 102-484 inserted "and costs 
of claims" after "administrative costs". 

1989— Subsec. (e). Pub. L. 101-189, § 938(c), inserted 
"this chapter and" after "in accordance with". 

§2350e. NATO Airborne Warning and Control 
System (AWACS) program: authority of Sec- 
retary of Defense 

(a) Authority Under AWACS Program. — The 
Secretary of Defense, in carrying out an AWACS 
memorandum of understanding, may do the fol- 
lowing: 

(1) Waive reimbursement for the cost of the 
following functions performed by personnel 
other than personnel employed in the United 
States Air Force Airborne Warning and Con- 
trol System (AWACS) program office: 

(A) Auditing. 

(B) Quality assurance. 

(C) Codification. 

(D) Inspection. 

(E) Contract administration. 

(F) Acceptance testing. 

(G) Certification services. 

(H) Planning, programming, and manage- 
ment services. 

(2) Waive any surcharge for administrative 
services otherwise chargeable. 

(3) In connection with that Program, assume 
contingent liability for — 

(A) program losses resulting from the 
gross negligence of any contracting officer 
of the United States; 

(B) identifiable taxes, customs duties, and 
other charges levied within the United 
States on the program; and 

(C) the United States share of the un- 
funded termination liability. 

(b) Contract Authority Limitation. — Author- 
ity under this section to enter into contracts 
shall be effective for any fiscal year only to such 
extent or in such amounts as are provided in ap- 
propriation Acts. 

(c) Definition. — In this section, the term 
"AWACS memorandum of understanding" 
means — 

(1) the Multilateral Memorandum of Under- 
standing Between the North Atlantic Treaty 
Organization (NATO) Ministers of Defence on 
the NATO E-3A Cooperative Programme, 
signed by the Secretary of Defense on Decem- 
ber 6, 1978; 

(2) the Memorandum of Understanding for 
Operations and Support of the NATO Airborne 
Early Warning and Control Force, signed by 
the United States Ambassador to NATO on 
September 26, 1984; 

(3) the Addendum to the Multilateral Memo- 
randum of Understanding Between the North 
Atlantic Treaty Organization (NATO) Min- 
isters of Defence on the NATO E-3A Coopera- 
tive Programme (dated December 6, 1978) re- 
lating to the modernization of the NATO Air- 
borne Early Warning and Control (NAEW&C) 
System, dated December 7, 1990; and 

(4) any other follow-on support agreement 
for the NATO E-3A Cooperative Programme. 

(Added Pub. L. 101-189, div. A, title IX, § 932(a)(1), 
Nov. 29, 1989, 103 Stat. 1536; amended Pub. L. 
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102-190, div. A, title X, §1051, Deo. 5, 1991, 105 
Stat. 1470; Pub. L. 103-160, div. A, title XIV, 
§1413, Nov. 30, 1993, 107 Stat. 1829.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 97-86, title I, §103, Dec. 1, 1981, 95 Stat. 
1100, as amended, which was set out as a note under sec- 
tion 2407 of this title, prior to repeal by Pub. L. 101-189, 
§ 932(b). 

Amendments 

1993— Subsec. (d). Pub. L. 103-160 struck out subsec. 
(d) which read as follows: "Expiration. — The authority 
provided by this section expires on September 30, 1993." 

1991— Subsec. (c)(3), (4). Pub. L. 102-190, §1051(1), added 
par. (3) and redesignated former par. (3) as (4). 

Subsec. (d). Pub. L. 102-190, §1051(2), substituted 
"1993" for "1991". 

§2350f. Procurement of communications support 
and related supplies and services 

(a) As an alternative means of obtaining com- 
munications support and related supplies and 
services, the Secretary of Defense, subject to the 
approval of the Secretary of State, may enter 
into a bilateral arrangement with any allied 
country or allied international organization or 
may enter into a multilateral arrangement with 
allied countries and allied international organi- 
zations, under which, in return for being pro- 
vided communications support and related sup- 
plies and services, the United States would 
agree to provide to the allied country or coun- 
tries or allied international organization or al- 
lied international organizations, as the case 
may be, an equivalent value of communications 
support and related supplies and services. The 
term of an arrangement entered into under this 
subsection may not exceed five years. 

(b) (1) Any arrangement entered into under 
this section shall require that any accrued cred- 
its and liabilities resulting from an unequal ex- 
change of communications support and related 
supplies and services during the term of such ar- 
rangement would be liquidated by direct pay- 
ment to the party having provided the greater 
amount of communications support and related 
supplies and services. Liquidations may be made 
at such times as the parties in an arrangement 
may agree upon, but in no case may final liq- 
uidation in the case of an arrangement be made 
later than 30 days after the end of the term for 
which the arrangement was entered into. 

(2) Parties to an arrangement entered into 
under this section shall annually reconcile ac- 
crued credits and liabilities accruing under such 
agreement. Any liability of the United States 
resulting from a reconciliation shall be charged 
against the applicable appropriation available 
to the Department of Defense (at the time of the 
reconciliation) for obligation for communica- 
tions support and related supplies and services. 

(3) Payments received by the United States 
shall be credited to the appropriation from 
which such communications support and related 
supplies and services have been provided. 

[(c) Repealed. Pub. L. 107-314, div. A, title X, 
§1041(a)(10), Dec. 2, 2002, 116 Stat. 2645.] 
(d) In this section: 
(1) The term "allied country" means — 

(A) a country that is a member of the 
North Atlantic Treaty Organization; 



(B) Australia, New Zealand, Japan, or the 
Republic of Korea; or 

(C) any other country designated as an al- 
lied country for purposes of this section by 
the Secretary of Defense with the concur- 
rence of the Secretary of State. 

(2) The term "allied international organiza- 
tion" means the North Atlantic Treaty Orga- 
nization (NATO) or any other international or- 
ganization designated as an allied inter- 
national organization for the purposes of this 
section by the Secretary of Defense with the 
concurrence of the Secretary of State. 

(Added Pub. L. 98-525, title X, § 1005(a), Oct. 19, 
1984, 98 Stat. 2578, § 2401a; amended Pub. L. 
100-26, §7(k)(3), Apr. 21, 1987, 101 Stat. 284; re- 
numbered §2350f and amended Pub. L. 101-189, 
div. A, title IX, §933(a)-(d), Nov. 29, 1989, 103 
Stat. 1537; Pub. L. 101-510, div. A, title XIV, 
§1484(k)(8), Nov. 5, 1990, 104 Stat. 1719; Pub. L. 
104-106, div. A, title XV, § 1502(a)(2), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
107-314, div. A, title X, §1041(a)(10), Dec. 2, 2002, 
116 Stat. 2645.) 

Amendments 

2002 — Subsec. (c). Pub. L. 107-314 struck out subsec. 
(c) which read as follows: "The Secretary of Defense 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives copies of all documents 
evidencing an arrangement entered into under sub- 
section (a) not later than 45 days after entering into 
such an arrangement." 

1999 — Subsec. (c). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (c). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and the House of Representatives". 

1990— Subsec. (d)(1)(A). Pub. L. 101-510 substituted a 
semicolon for ", or" at end. 

1989— Pub. L. 101-189, § 933(a), renumbered section 
2401a of this title as this section. 

Subsec. (a). Pub. L. 101-189, §933(b), substituted "a bi- 
lateral arrangement with any allied country or allied 
international organization or may enter into a multi- 
lateral arrangement with allied countries and allied 
international organizations" for "an arrangement with 
the Minister of Defense or other appropriate official of 
any allied country or with the North Atlantic Treaty 
Organization (NATO)," and "the allied country or 
countries or allied international organization or allied 
international organizations, as the case may be," for 
"such country or NATO" and inserted "The term of an 
arrangement entered into under this subsection may 
not exceed five years." 

Subsec. (b). Pub. L. 101-189, § 933(c), designated first 
sentence as par. (1), inserted "Liquidations may be 
made at such times as the parties in an arrangement 
may agree upon, but in no case may final liquidation in 
the case of an arrangement be made later than 30 days 
after the end of the term for which the arrangement 
was entered into." after "supplies and services.", added 
par. (2), and designated second sentence as par. (3). 

Subsec. (d). Pub. L. 101-189, § 933(d)(1), (2), substituted 
"In this section:" and par. (1) for "In this section, the 
term 'allied country' means — " and redesignated 
former els. (1) and (2) as els. (A) and (B). 

Subsec. (d)(1)(A). Pub. L. 101-189, § 933(d)(3), which di- 
rected amendment of cl. (A) by substituting a semi- 
colon for "; or" at end, could not be executed because 
"; or" did not appear. 
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Subsec. (d)(1)(B). Pub. L. 101-189, § 933(d)(4), sub- 
stituted "; or" for period at end. 

Subsec. (d)(1)(C), (2). Pub. L. 101-189, § 933(d)(5), added 
cl. (C) and par. (2). 

1987— Subsec. (d). Pub. L. 100-26 inserted "the term" 
after "In this section,". 

§ 2350g. Authority to accept use of real property, 
services, and supplies from foreign countries 
in connection with mutual defense agree- 
ments and occupational arrangements 

(a) Authority To Accept. — The Secretary of 
Defense may accept from a foreign country, for 
the support of any element of the armed forces 
in an area of that country — 

(1) real property or the use of real property 
and services and supplies for the United States 
or for the use of the United States in accord- 
ance with a mutual defense agreement or oc- 
cupational arrangement; and 

(2) services furnished as reciprocal inter- 
national courtesies or as services customarily 
made available without charge. 

(b) Authority to Use Property, Services, 
and Supplies. — Property, services, or supplies 
referred to in subsection (a) may be used by the 
Secretary of Defense without specific authoriza- 
tion, except that such property, services, and 
supplies may not be used in connection with any 
program, project, or activity if the use of such 
property, services, or supplies would result in 
the violation of any prohibition or limitation 
otherwise applicable to that program, project, 
or activity. 

(c) Periodic Audits by GAO.— The Comptrol- 
ler General of the United States shall make 
periodic audits of money and property accepted 
under this section, at such intervals as the 
Comptroller General determines to be war- 
ranted. The Comptroller General shall submit to 
Congress a report on the results of each such 
audit. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1451(b)(1), Nov. 5, 1990, 104 Stat. 1692; amended 
Pub. L. 103-160, div. A, title XI, § 1105(a), Nov. 30, 
1993, 107 Stat. 1749; Pub. L. 106-65, div. A, title X, 
§ 1032(a)(3), Oct. 5, 1999, 113 Stat. 751.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9008, Nov. 21, 1989, 
103 Stat. 1130, which was set out as a note under section 
2341 of this title, prior to repeal by Pub. L. 101-510, 
§ 1451(c). 

Amendments 

1999— Subsecs. (b) to (d). Pub. L. 106-65 redesignated 
subsecs. (c) and (d) as (b) and (c), respectively, and 
struck out heading and text of former subsec. (b). Text 
read as follows: 

"(1) Not later than 30 days after the end of each quar- 
ter of each fiscal year, the Secretary of Defense shall 
submit to Congress a report on property, services, and 
supplies accepted by the Secretary under this section 
during the preceding quarter. The Secretary shall in- 
clude in each such report a description of all property, 
services, and supplies having a value of more than 
$1,000,000. 

"(2) In computing the value of any property, services, 
and supplies referred to in paragraph (1), the Secretary 
shall aggregate the value of — 

"(A) similar items of property, services, and sup- 
plies accepted by the Secretary during the quarter 
concerned; and 



"(B) components which, if assembled, would com- 
prise all or a substantial part of an item of equipment 
or a facility." 

1993— Subsec. (d). Pub. L. 103-160 substituted "Peri- 
odic Audits" for "Annual Audit" in heading and 
amended text generally. Prior to amendment, text read 
as follows: "The Comptroller General of the United 
States shall conduct an annual audit of property, serv- 
ices, and supplies accepted by the Secretary of Defense 
under this section and shall submit a copy of the re- 
sults of each such audit to Congress." 

§ 2350h. Memorandums of agreement: Depart- 
ment of Defense ombudsman for foreign sig- 
natories 

The Secretary of Defense shall designate an 
official to act as ombudsman within the Depart- 
ment of Defense on behalf of foreign govern- 
ments who are parties to memorandums of 
agreement with the United States concerning 
acquisition matters under the jurisdiction of the 
Secretary of Defense. The official so designated 
shall assist officials of those foreign govern- 
ments in understanding and complying with pro- 
cedures and requirements of the Department of 
Defense (and, as appropriate, other departments 
and agencies of the United States) insofar as 
they relate to any such memorandum of agree- 
ment. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1452(a)(1), Nov. 5, 1990, 104 Stat. 1693.) 

Deadline for Designation op Ombudsman 

Pub. L. 101-510, div. A, title XIV, § 1452(b), Nov. 5, 1990, 
104 Stat. 1694, provided that the official required to be 
designated under this section was to be designated by 
the Secretary of Defense not later than 90 days after 
Nov. 5, 1990. 

§2350i. Foreign contributions for cooperative 
projects 

(a) Crediting of Contributions.— Whenever 
the United States participates in a cooperative 
project with a friendly foreign country or the 
North Atlantic Treaty Organization (NATO) on 
a cost-sharing basis, any contribution received 
by the United States from that foreign country 
or NATO to meet its share of the costs of the 
project may be credited to appropriations avail- 
able to an appropriate military department or 
another appropriate organization within the De- 
partment of Defense, as determined by the Sec- 
retary of Defense. 

(b) Use op Amounts Credited.— The amount of 
a contribution credited pursuant to subsection 
(a) to an appropriation account in connection 
with a cooperative project referred to in that 
subsection shall be available only for payment 
of the share of the project expenses allocated to 
the foreign country or NATO making the con- 
tribution. Payments for which such amount is 
available include the following: 

(1) Payments to contractors and other sup- 
pliers (including the Department of Defense 
and other participants acting as suppliers) for 
necessary articles and services. 

(2) Payments for any damages and costs re- 
sulting from the performance or cancellation 
of any contract or other obligation. 

(3) Payments or reimbursements of other 
program expenses, including program office 
overhead and administrative costs. 
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(4) Refunds to other participants. 

(o) Definitions. — In this section: 

(1) The term "cooperative project" means a 
jointly managed arrangement, described in a 
written cooperative agreement entered into by 
the participants, that — 

(A) is undertaken by the participants in 
order to improve the conventional defense 
capabilities of the participants; and 

(B) provides for — 

(i) one or more participants (other than 
the United States) to share with the 
United States the cost of research and de- 
velopment, testing, evaluation, or joint 
production (including follow-on support) of 
defense articles; 

(ii) the United States and another par- 
ticipant concurrently to produce in the 
United States and the country of such 
other participant a defense article jointly 
developed in a cooperative project de- 
scribed in clause (i); or 

(iii) the United States to procure a de- 
fense article or a defense service from an- 
other participant in the cooperative 
project. 

(2) The term "defense article" has the mean- 
ing given such term in section 47(3) of the 
Arms Export Control Act (22 U.S.C. 2794(3)). 

(3) The term "defense service" has the mean- 
ing given such term in section 47(4) of the 
Arms Export Control Act (22 U.S.C. 2794(4)). 

(Added Pub. L. 102-190, div. A, title X, § 1047(a), 
Dec. 5, 1991, 105 Stat. 1467.) 

§2350j. Burden sharing contributions by des- 
ignated countries and regional organizations 

(a) Authority To Accept Contributions. — 
The Secretary of Defense, after consultation 
with the Secretary of State, may accept cash 
contributions from any country or regional or- 
ganization designated for purposes of this sec- 
tion by the Secretary of Defense, in consulta- 
tion with the Secretary of State, for the pur- 
poses specified in subsection (c). 

(b) Accounting.— Contributions accepted 
under subsection (a) which are not related to se- 
curity assistance may be accepted, managed, 
and expended in dollars or in the currency of the 
host nation (or, in the case of a contribution 
from a regional organization, in the currency in 
which the contribution was provided). Any such 
contribution shall be placed in an account estab- 
lished for such purpose and shall remain avail- 
able until expended for the purposes specified in 
subsection (c). The Secretary of Defense shall 
establish a separate account for such purpose for 
each country or regional organization from 
which such contributions are accepted under 
subsection (a). 

(c) Availability of Contributions.— Con- 
tributions accepted under subsection (a) shall be 
available only for the payment of the following 
costs: 

(1) Compensation for local national employ- 
ees of the Department of Defense. 

(2) Military construction projects of the De- 
partment of Defense. 

(3) Supplies and services of the Department 
of Defense. 



(d) Authorization of Military Construc- 
tion. — Contributions placed in an account estab- 
lished under subsection (b) may be used — 

(1) by the Secretary of Defense to carry out 
a military construction project that is con- 
sistent with the purposes for which the con- 
tributions were made and is not otherwise au- 
thorized by law; or 

(2) by the Secretary of a military depart- 
ment, with the approval of the Secretary of 
Defense, to carry out such a project. 

(e) Notice and Wait Requirements. — (1) When 
a decision is made to carry out a military con- 
struction project under subsection (d), the Sec- 
retary of Defense shall submit to the congres- 
sional defense committees a report containing — 

(A) an explanation of the need for the 
project; 

(B) the then current estimate of the cost of 
the project; and 

(C) a justification for carrying out the 
project under that subsection. 

(2) The Secretary of Defense or the Secretary 
of a military department may not commence a 
military construction project under subsection 
(d) until the end of the 21-day period beginning 
on the date on which the Secretary of Defense 
submits the report under paragraph (1) regard- 
ing the project or, if earlier, the end of the 14- 
day period beginning on the date on which a 
copy of that report is provided in an electronic 
medium pursuant to section 480 of this title. 

(3) (A) A military construction project under 
subsection (d) may be carried out without re- 
gard to the requirement in paragraph (1) and the 
limitation in paragraph (2) if the project is nec- 
essary to support the armed forces in the coun- 
try or region in which the project is carried out 
by reason of a declaration of war, or a declara- 
tion by the President of a national emergency 
pursuant to the National Emergencies Act (50 
U.S.C. 1601 et seq.), that is in force at the time 
of the commencement of the project. 

(B) When a decision is made to carry out a 
military construction project under subpara- 
graph (A), the Secretary of Defense shall submit 
to the congressional defense committees — 

(i) a notice of the decision; and 

(ii) a statement of the current estimated 
cost of the project, including the cost of any 
real property transaction in connection with 
the project. 

(f) Reports. — Not later than 30 days after the 
end of each fiscal year, the Secretary of Defense 
shall submit to Congress a report specifying sep- 
arately for each country and regional organiza- 
tion from which contributions have been accept- 
ed by the Secretary under subsection (a) — 

(1) the amount of the contributions accepted 
by the Secretary during the preceding fiscal 
year under subsection (a) and the purposes for 
which the contributions were made; and 

(2) the amount of the contributions expended 
by the Secretary during the preceding fiscal 
year and the purposes for which the contribu- 
tions were expended. 

(Added Pub. L. 103-160, div. A, title XIV, 
§ 1402(a), Nov. 30, 1993, 107 Stat. 1825; amended 
Pub. L. 103-337, div. A, title X, §1070(a)(10), Oct. 
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5, 1994, 108 Stat. 2856; Pub. L. 104-106, dlv. A, title 
XIII, §1331, Feb. 10, 1996, 110 Stat. 482; Pub. L. 
106-65, div. A, title X, §1067(1), div. B, title 
XXVIII, §2801, Oct. 5, 1999, 113 Stat. 774, 845; Pub. 
L. 108-136, div. A, title X, §§ 1031(a)(18), 
1043(b)(12), Nov. 24, 2003, 117 Stat. 1597, 1611.) 

References in Text 

The National Emergencies Act, referred to in subsec. 
(e)(3), is Pub. L. 94-412, Sept. 14, 1976, 90 Stat. 1255, as 
amended, which is classified principally to chapter 34 
(§1601 et seq.) of Title 50, War and National Defense. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1601 of Title 50 
and Tables. 

Codification 

Section, as added by Pub. L. 103-160, consists of text 
of Pub. L. 102-190, div. A, title X, §1045, Dec. 5, 1991, 105 
Stat. 1465, as amended by Pub. L. 102-484, div. A, title 
XIII, § 1305(a), (b), Oct. 23, 1992, 106 Stat. 2546, and re- 
vised by Pub. L. 103-160, in subsec. (a), by substituting 
"The Secretary" for "During fiscal years 1992 and 1993, 
the Secretary", inserting ", after consultation with 
the Secretary of State," after "Secretary of Defense", 
and substituting "from any country or regional organi- 
zation designated for purposes of this section by the 
Secretary of Defense, in consultation with the Sec- 
retary of State" for "from Japan, Kuwait, and the Re- 
public of Korea", and in subsec. (f), by substituting 
"each fiscal year" for "each quarter of fiscal years 1992 
and 1993", "Congress" for "congressional defense com- 
mittees", "each country and regional organization 
from which contributions have been accepted by the 
Secretary under subsection (a)" for "Japan, Kuwait, 
and the Republic of Korea", and "the preceding fiscal 
year" for "the preceding quarter" in pars. (1) and (2). 

Amendments 

2003— Subsec. (e)(1). Pub. L. 108-136, § 1043(b)(12)(A), 
substituted "congressional defense committees" for 
"congressional committees specified in subsection (g)" 
in introductory provisions. 

Subsec. (e)(2). Pub. L. 108-136, §1031(a)(18), inserted 
before period at end "or, if earlier, the end of the 14-day 
period beginning on the date on which a copy of that 
report is provided in an electronic medium pursuant to 
section 480 of this title". 

Subsec. (e)(3)(B). Pub. L. 108-136, § 1043(b)(12)(A), sub- 
stituted "congressional defense committees" for "con- 
gressional committees specified in subsection (g)" in 
introductory provisions. 

Subsec. (g). Pub. L. 108-136, §1043(b)(12)(B), struck out 
subsec. (g) which listed the congressional committees 
referred to in subsec. (e). 

1999— Subsec. (e)(3). Pub. L. 106-65, § 2801(a), added par. 
(3). 

Subsec. (g). Pub. L. 106-65, §2801(b), substituted "sub- 
section (e)" for "subsection (e)(1)" in introductory pro- 
visions. 

Subsec. (g)(2). Pub. L. 106-65, §1067(1), substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Subsec. (b). Pub. L. 104-106, § 1331(a), amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
read as follows: "Credit to Appropriations. — Con- 
tributions accepted in a fiscal year under subsection (a) 
shall be credited to appropriations of the Department 
of Defense that are available for that fiscal year for the 
purposes for which the contributions are made. The 
contributions so credited shall be — 

"(1) merged with the appropriations to which they 
are credited; and 

"(2) available for the same time period as those ap- 
propriations." 

Subsec. (d). Pub. L. 104-106, § 1331(b), substituted 
"placed in an account established under subsection (b)" 
for "credited under subsection (b) to an appropriation 
account of the Department of Defense". 



Subsec. (e)(1). Pub. L. 104-106, § 1331(c)(1), substituted 
"to the congressional committees specified in sub- 
section (g) a report" for "a report to the congressional 
defense committees". 

Subsec. (g). Pub. L. 104-106, § 1331(c)(2), added subsec. 
(g). 

1994— Subsec. (a). Pub. L. 103-337, §1070(a)(10)(A), in- 
serted a comma after second reference to "Secretary of 
State". 

Subsec. (f). Pub. L. 103-337, § 1070(a)(10)(B), struck out 
"the" before "Congress" in introductory provisions. 

§ 2350k. Relocation within host nation of ele- 
ments of armed forces overseas 

(a) Authority To Accept Contributions. — 
The Secretary of Defense may accept contribu- 
tions from any nation because of or in support of 
the relocation of elements of the armed forces 
from or to any location within that nation. Such 
contributions may be accepted in dollars or in 
the currency of the host nation. Any such con- 
tribution shall be placed in an account estab- 
lished for such purpose and shall remain avail- 
able until expended for the purposes specified in 
subsection (b). The Secretary shall establish a 
separate account for such purpose for each coun- 
try from which such contributions are accepted. 

(b) Use of Contributions. — The Secretary 
may use a contribution accepted under sub- 
section (a) only for payment of costs incurred in 
connection with the relocation concerning' 
which the contribution was made. Those costs 
include the following: 

(1) Design and construction services, includ- 
ing development and review of statements of 
work, master plans and designs, acquisition of 
construction, and supervision and administra- 
tion of contracts relating thereto. 

(2) Transportation and movement services, 
including packing, unpacking, storage, and 
transportation. 

(3) Communications services, including in- 
stallation and deinstallation of communica- 
tions equipment, transmission of messages 
and data, and rental of transmission capabil- 
ity. 

(4) Supply and administration, including ac- 
quisition of expendable office supplies, rental 
of office space, budgeting and accounting serv- 
ices, auditing services, secretarial services, 
and translation services. 

(5) Personnel costs, including salary, allow- 
ances and overhead of employees whether full- 
time or part-time, temporary or permanent 
(except for military personnel), and travel and 
temporary duty costs. 

(6) All other clearly identifiable expenses di- 
rectly related to relocation. 

(c) Method of Contribution.— Contributions 
may be accepted in any of the following forms: 

(1) Irrevocable letter of credit issued by a fi- 
nancial institution acceptable to the Treas- 
urer of the United States. 

(2) Drawing rights on a commercial bank ac- 
count established and funded by the host na- 
tion, which account is blocked such that funds 
deposited cannot be withdrawn except by or 
with the approval of the United States. 

(3) Cash, which shall be deposited in a sepa- 
rate trust fund in the United States Treasury 
pending expenditure and which shall accrue 
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interest in accordance with, section 9702 of 
title 31. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1332(a)(1), Feb. 10, 1996, 110 Stat. 482; amended 
Pub. L. 107-314, div. A, title X, §1041(a)(ll), Dec. 
2, 2002, 116 Stat. 2645.) 

Amendments 

2002— Subsec. (d). Pub. L. 107-314 struck out heading 
and text of subsec. (d). Text read as follows: "Not later 
than 30 days after the end of each fiscal year, the Sec- 
retary shall submit to Congress a report specifying — 
"(1) the amount of the contributions accepted by 
the Secretary during the preceding fiscal year under 
subsection (a) and the purposes for which the con- 
tributions were made; and 

"(2) the amount of the contributions expended by 
the Secretary during the preceding fiscal year and 
the purposes for which the contributions were ex- 
pended." 

Effective Date 

Section 1332(b) of Pub. L. 104-106 provided that: "Sec- 
tion 2350k of title 10, United States Code, as added by 
subsection (a), shall take effect on the date of the en- 
actment of this Act [Feb. 10, 1996] and shall apply to 
contributions for relocation of elements of the Armed 
Forces in or to any nation received on or after such 
date." 

§23502. Cooperative agreements for reciprocal 
use of test facilities: foreign countries and 
international organizations 

(a) Authority. — The Secretary of Defense, 
with the concurrence of the Secretary of State, 
may enter into a memorandum of understanding 
(or other formal agreement) with a foreign coun- 
try or international organization to provide for 
the testing, on a reciprocal basis, of defense 
equipment (1) by the United States using test fa- 
cilities of that country or organization, and (2) 
by that country or organization using test fa- 
cilities of the United States. 

(b) Payment of Costs. — A memorandum or 
other agreement under subsection (a) shall pro- 
vide that, when a party to the agreement uses a 
test facility of another party to the agreement, 
the party using the test facility is charged by 
the party providing the test facility in accord- 
ance with the following principles: 

(1) The user party shall be charged the 
amount equal to the direct costs incurred by 
the provider party in furnishing test and eval- 
uation services by the providing party's offi- 
cers, employees, or governmental agencies. 

(2) The user party may also be charged indi- 
rect costs relating to the use of the test facil- 
ity, but only to the extent specified in the 
memorandum or other agreement. 

(c) Determination of Indirect Costs; Dele- 
gation of Authority.— (1) The Secretary of De- 
fense shall determine the appropriateness of the 
amount of indirect costs charged by the United 
States pursuant to subsection (b)(2). 

(2) The Secretary may delegate the authority 
under paragraph (1) only to the Deputy Sec- 
retary of Defense and to one other official of the 
Department of Defense. 

(d) Retention of Funds Collected by the 
United States. — Amounts collected by the 
United States from a party using a test facility 
of the United States pursuant to a memorandum 



or other agreement under this section shall be 
credited to the appropriation accounts from 
which the costs incurred by the United States in 
providing such test facility were paid, 
(e) Definitions.— In this section: 

(1) The term "direct cost", with respect to 
the use of a test facility pursuant to a memo- 
randum or other agreement under subsection 
(a)— 

(A) means any item of cost that is easily 
and readily identified to a specific unit of 
work or output within the test facility 
where the use occurred, that would not have 
been incurred if such use had not occurred; 
and 

(B) may include costs of labor, materials, 
facilities, utilities, equipment, supplies, and 
any other resources of the test facility that 
are consumed or damaged in connection 
with — 

(i) the use; or 

(ii) the maintenance of the test facility 
for purposes of the use. 

(2) The term "indirect cost", with respect to 
the use of a test facility pursuant to a memo- 
randum or other agreement under subsection 

(a)— 

(A) means any item of cost that is not eas- 
ily and readily identified to a specific unit of 
work or output within the test facility 
where the use occurred; and 

(B) may include general and administra- 
tive expenses for such activities as support- 
ing base operations, manufacturing, super- 
vision, procurement of office supplies, and 
utilities that are accumulated costs allo- 
cated among several users. 

(3) The term "test facility" means a range 
or other facility at which testing of defense 
equipment may be carried out. 

(Added Pub. L. 107-107, div. A, title XII, § 1213(a), 
Dec. 28, 2001, 115 Stat. 1250.) 

§ 2350m. Participation in multinational military 
centers of excellence 

(a) Participation Authorized. — The Secretary 
of Defense may, with the concurrence of the 
Secretary of State, authorize the participation 
of members of the armed forces and Department 
of Defense civilian personnel in any multi- 
national military center of excellence for pur- 
poses of — 

(1) enhancing the ability of military forces 
and civilian personnel of the nations partici- 
pating in such center to engage in joint exer- 
cises or coalition or international military op- 
erations; or 

(2) improving interoperability between the 
armed forces and the military forces of friend- 
ly foreign nations. 

(b) Memorandum of Understanding.— (1) The 
participation of members of the armed forces or 
Department of Defense civilian personnel in a 
multinational military center of excellence 
under subsection (a) shall be in accordance with 
the terms of one or more memoranda of under- 
standing entered into by the Secretary of De- 
fense, with the concurrence of the Secretary of 
State, and the foreign nation or nations con- 
cerned. 
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(2) If Department of Defense facilities, equip- 
ment, or funds are used to support a multi- 
national military center of excellence under 
subsection (a), the memoranda of understanding 
under paragraph (1) with respect to that center 
shall provide details of any cost-sharing ar- 
rangement or other funding arrangement. 

(c) Availability of Appropriated Funds.— (1) 
Funds appropriated to the Department of De- 
fense for operation and maintenance are avail- 
able as follows: 

(A) To pay the United States share of the op- 
erating expenses of any multinational mili- 
tary center of excellence in which the United 
States participates under this section. 

(B) To pay the costs of the participation of 
members of the armed forces and Department 
of Defense civilian personnel in multinational 
military centers of excellence under this sec- 
tion, including the costs of expenses of such 
participants. 

(2) No funds may be used under this section to 
fund the pay or salaries of members of the 
armed forces and Department of Defense civilian 
personnel who participate in multinational mili- 
tary centers of excellence under this section. 

(d) Use of Department of Defense Facilities 
and Equipment. — Facilities and equipment of 
the Department of Defense may be used for pur- 
poses of the support of multinational military 
centers of excellence under this section that are 
hosted by the Department. 

(e) Annual Reports on Use of Authority.— 
(1) Not later than October 31, 2009, and annually 
thereafter, the Secretary of Defense shall sub- 
mit to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of 
the House of Representatives a report on the use 
of the authority in this section during the pre- 
ceding fiscal year. 

(2) Each report required by paragraph (1) shall 
include, for the fiscal year covered by such re- 
port, the following: 

(A) A detailed description of the participa- 
tion of the Department of Defense, and of 
members of the armed forces and civilian per- 
sonnel of the Department, in multinational 
military centers of excellence under the au- 
thority of this section. 

(B) For each multinational military center 
of excellence in which the Department of De- 
fense, or members of the armed forces or civil- 
ian personnel of the Department, so partici- 
pated — 

(i) a description of such multinational 
military center of excellence; 

(ii) a description of the activities partici- 
pated in by the Department, or by members 
of the armed forces or civilian personnel of 
the Department; and 

(iii) a statement of the costs of the Depart- 
ment for such participation, including — 

(I) a statement of the United States 
share of the expenses of such center and a 
statement of the percentage of the United 
States share of the expenses of such center 
to the total expenses of such center; and 

(II) a statement of the amount of such 
costs (including a separate statement of 
the amount of costs paid for under the au- 
thority of this section by category of 
costs). 



(f) Multinational Military Center of Excel- 
lence Defined. — In this section, the term 
"multinational military center of excellence" 
means an entity sponsored by one or more na- 
tions that is accredited and approved by the 
Military Committee of the North Atlantic Trea- 
ty Organization (NATO) as offering recognized 
expertise and experience to personnel partici- 
pating in the activities of such entity for the 
benefit of NATO by providing such personnel op- 
portunities to — 

(1) enhance education and training; 

(2) improve interoperability and capabilities; 

(3) assist in the development of doctrine; and 

(4) validate concepts through experimen- 
tation. 

(Added Pub. L. 110-417, [div. A], title XII, 
§ 1232(a)(1), Oct. 14, 2008, 122 Stat. 4637.) 

Effective Date 

Pub. L. 110-417, [div. A], title XII, § 1232(c), Oct. 14, 
2008, 122 Stat. 4639, provided that: "The amendments 
made by this section [enacting this section] shall take 
effect on October 1, 2008". 

CHAPTER 139— RESEARCH AND 
DEVELOPMENT 

Sec. 

2351. Availability of appropriations. 

2352. Defense Advanced Research Projects Agency: 

biennial strategic plan. 

2353. Contracts: acquisition, construction, or fur- 

nishing of test facilities and equipment. 

2354. Contracts: indemnification provisions. 
[2355 to 2357. Repealed.] 

2358. Research and development projects. 

2359. Science and technology programs to be con- 

ducted so as to foster the transition of 
science and technology to higher levels of 
research, development, test, and evalua- 
tion. 

2359a. Technology Transition Initiative. 
2359b. Defense Acquisition Challenge Program. 

2360. Research and development laboratories: con- 

tracts for services of university students. 

2361. Award of grants and contracts to colleges and 

universities: requirement of competition. 

2362. Research and educational programs and ac- 

tivities: historically black colleges and uni- 
versities and minority-serving institutions 
of higher education. 
[2363. Repealed.] 

2364. Coordination and communication of defense 

research activities. 

2365. Global Research Watch Program. 

2366. Major systems and munitions programs: sur- 

vivability testing and lethality testing re- 
quired before full-scale production. 
2366a. Major defense acquisition programs: certifi- 
cation required before Milestone A ap- 
proval. 1 

2366b. Major defense acquisition programs: certifi- 
cation required before Milestone B ap- 
proval. 

2367. Use of federally funded research and develop- 

ment centers. 
[2368 to 2370a. Repealed.] 

2371. Research projects: transactions other than 

contracts and grants. 
2371a. Cooperative research and development agree- 
ments under Stevenson-Wydler Technology 
Innovation Act of 1980. 

2372. Independent research and development and 

bid and proposal costs: payments to con- 
tractors. 



1 So in original. Does not conform to section catchline. 
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Sec. 

2373. Procurement for experimental purposes. 
23V4. Merit-based award of grants for research and 
development. 

2374a. Prizes for advanced technology achievements. 
2374b. Prizes for achievements in promoting science, 

mathematics, engineering, or technology 

education. 

Amendment of Analysis 
Pub. L. 112-81, div. A, title II, 1251(a)(2), (b), 
Dec. 31, 2011, 125 Stat. 1347, provided that, ef- 
fective Oct. 1, 2013, this analysis is amended by 
striking out item 2359a. 

Amendments 

2011— Pub. L. 112-81, div. A, title VIII, § 801(e)(3), Dec. 
31, 2011, 125 Stat. 1484, substituted "Major defense ac- 
quisition programs: certification required before Mile- 
stone A approval" for "Major defense acquisition pro- 
grams: certification required before Milestone A or Key 
Decision Point A approval" in item 2366a and "Major 
defense acquisition programs: certification required be- 
fore Milestone B approval" for "Major defense acquisi- 
tion programs: certification required before Milestone 
B or Key Decision Point B approval" in item 2366b. 

Pub. L. 112-81, div. A, title II, § 251(a)(2), (b), Dec. 31, 
2011, 125 Stat. 1347, effective Oct. 1, 2013, struck out 
item 2359a "Technology Transition Initiative". 

2009— Pub. L. 111-84, div. A, title II, § 252(b), Oct. 28, 
2009, 123 Stat. 2243, added item 2362. 

2008— Pub. L. 110-417, [div. A], title VIII, §813(c), Oct. 
14, 2008, 122 Stat. 4527, added items 2366a and 2366b and 
struck out former items 2366a "Major defense acquisi- 
tion programs: certification required before Milestone 
B approval or Key Decision Point B approval" and 2366b 
"Major defense acquisition programs: certification re- 
quired before Milestone A or Key Decision Point A ap- 
proval". 

Pub. L. 110-181, div. A, title IX, § 943(a)(2), Jan. 28, 
2008, 122 Stat. 289, added item 2366b. 

2006— Pub. L. 109-163, div. A, title VIII, § 801(b), Jan. 6, 
2006, 119 Stat. 3367, added item 2366a. 

2004— Pub. L. 108-375, div. A, title X, § 1005(b), Oct. 28, 
2004, 118 Stat. 2036, struck out item 2370a "Medical 
countermeasures against biowarfare threats: allocation 
of funding between near-term and other threats". 

2003— Pub. L. 108-136, div. A, title II, §§ 231(b), 232(b), 
Nov. 24, 2003, 117 Stat. 1422, 1423, added items 2352 and 
2365. 

2002— Pub. L. 107-314, div. A, title II, §§ 242(a)(2), 243(b), 
248(c)(2), Dec. 2, 2002, 116 Stat. 2495, 2498, 2503, added 
items 2359a, 2359b, and 2374b. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §904(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654. 1654A-225, added item 2359. 

1999— Pub. L. 106-65, div. A, title II, § 244(b), Oct. 5, 
1999, 113 Stat. 552, added item 2374a. 

1996— Pub. L. 104-201, div. A, title II, § 267(c)(1)(C), 
Sept. 23, 1996, 110 Stat. 2468, added item 2371a. 

Pub. L. 104-106, div. A, title VIII, § 802(b), title X. 
§§1061(j)(2), 1062(c)(2), Feb. 10, 1996, 110 Stat. 390, 443, 444, 
struck out items 2352 "Contracts: notice to Congress 
required for contracts performed over period exceeding 
10 years", 2356 "Contracts: delegations", and 2370 "Bio- 
logical Defense Research Program". 

1994— Pub. L. 103-355, title I, § 1301(c), title II, § 2002(b), 
title III, § 3062(b), title VII, § 7203(a)(3), Oct. 13, 1994, 108 
Stat. 3287, 3303, 3337, 3380, added item 2374, substituted 
in item 2358 "Research and development projects" for 
"Research projects" and in item 2371 "Research 
projects: transactions other than contracts and grants" 
for "Advanced research projects: cooperative agree- 
ments and other transactions", and struck out item 
2355 "Contracts: vouchering procedures" and item 2369 
"Product evaluation activity". 

1993— Pub. L. 103-160, div. A, title II, § 214(b), title 
VIII, § 828(a)(2), (c)(2), Nov. 30, 1993, 107 Stat. 1586, 1713, 
1714, struck out item 2362 "Testing requirements: 
wheeled or tracked armored vehicles" and added items 
2370a and 2373. 



1992— Pub. L. 102-484, div. A, title VIII, § 821(c)(2), div. 
D, title XL.LT, § 4271(b)(3), Oct. 23, 1992, 106 Stat. 2460, 
2696, struck out items 2363 "Encouragement of tech- 
nology transfer" and 2365 "Competitive prototype 
strategy requirement: major defense acquisition pro- 
grams". 

1991— Pub. L. 102-190, div. A, title VIII, §§ 802(a)(2), 
803(a)(2), 821(c)(2), Dec. 5, 1991, 105 Stat. 1414, 1415, 1431, 
substituted item 2352 for former item 2352 "Contracts: 
limited to five-year terms", struck out item 2368 "Crit- 
ical technologies research", and substituted item 2372 
for former item 2372 "Independent research and devel- 
opment". 

Pub. L. 102-25, title VII, § 701(e)(5), Apr. 6, 1991, 105 
Stat. 114, inserted period at end of item 2366. 

1990— Pub. L. 101-510, div. A, title II, § 241(b), title 
VIII, § 824(a)(2), title XIII, §1331(5), Nov. 5, 1990, 104 Stat. 
1517, 1604, 1673, struck out items 2357 "Contracts: re- 
ports to Congress" and 2359 "Salaries of officers of Fed- 
eral contract research centers: reports to Congress" 
and added items 2370 and 2372. 

1989— Pub. L. 101-189, div. A, title II, § 251(a)(2), title 
VIII, §§ 802(c)(4)(B), 841(c)(2), Nov. 29, 1989, 103 Stat. 1404, 
1486, 1514, substituted "testing and lethality testing re- 
quired before full-scale production" for "and lethality 
testing; operational testing" in item 2366, substituted 
"research" for "plan" in item 2368, and added item 2371. 

1988— Pub. L. 100-456, div. A, title II, § 220(b), title 
VIII, §§ 823(a)(2), 842(b), Sept. 29, 1988, 102 Stat. 1941, 2018, 
2026, added items 2361, 2368, and 2369. 

Pub. L. 100-370, § 1(g)(4), July 19, 1988, 102 Stat. 847, 
added item 2351, and struck out item 2361 "Availability 
of appropriations". 

1987— Pub. L. 100-180, div. A, title XII, §1231(10)(C), 
(12), Dec. 4, 1987, 101 Stat. 1160, substituted "defense" 
for "Defense" in item 2364 and "federally" for "Feder- 
ally" in item 2367. 

Pub. L. 100-26, §5(3)(B), Apr. 21, 1987, 101 Stat. 274, 
made technical amendment to directory language of 
section 909(a)(2) of Pub. L. 99-500, Pub. L. 99-591, and 
99-661. See 1986 Amendment note below. 

Pub. L. 100-26, §3(1)(B), Apr. 21, 1987, 101 Stat. 273, 
made technical amendment to directory language of 
section 234(c)(2) of Pub. L. 99-661. See 1986 Amendment 
note below. 

1986— Pub. L. 99-661, div. A, title II, § 234(c)(2), Nov. 14, 
1986, 100 Stat. 3849, as amended by Pub. L. 100-26, 
§3(1)(B), Apr. 21, 1987, 101 Stat. 273, added item 2364. 

Pub. L. 99-500, § 101(c) [title X, §§ 909(a)(2), 910(a)(2), 
912(a)(2)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-143, 
1783-144, 1783-146, and Pub. L. 99-591, § 101(c) [title X, 
§§909(a)(2), 910(a)(2), 912(a)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-143, 3341-144, 3341-146; Pub. L. 99-661, div. A, 
title IX, formerly title IV, §§ 909(a)(2), 910(a)(2), 912(a)(2), 
Nov. 14, 1986, 100 Stat. 3849, 3922, 3924, 3926, renumbered 
title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; 
as amended by Pub. L. 100-26, §5(3)(B), Apr. 21, 1987, 101 
Stat. 274, amended analysis identically, adding items 
2365, 2366, and 2367. 

1985— Pub. L. 99-145, title I, § 123(a)(2), title XIV, 
§ 1457(b), Nov. 8, 1985, 99 Stat. 601, 763, added items 2362 
and 2363. 

1982— Pub. L. 97-258, § 2(b)(3)(A), Sept. 13, 1982, 96 Stat. 
1052, added item 2361. 

1981— Pub. L. 97-86, title VI, § 603(b), Dec. 1, 1981, 95 
Stat. 1110, added item 2360. 

1979— Pub. L. 96-107, title VIII, 819(a)(2), Nov. 9, 1979, 
93 Stat. 819, added item 2359. 

1962— Pub. L. 87-651, title II, § 208(b), Sept. 7, 1962, 76 
Stat. 523, added item 2358. 

1958— Pub. L. 85-599, §3(d), Aug. 6, 1958, 72 Stat. 516, 
struck out item 2351 "Policy, plans, and coordination". 

§ 2351. Availability of appropriations 

(a) Funds appropriated to the Department of 
Defense for research and development remain 
available for obligation for a period of two con- 
secutive years. 

(b) Funds appropriated to the Department of 
Defense for research and development may be 
used — 
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(1) for the purposes of section 2353 of this 
title; and 

(2) for purposes related to research and de- 
velopment for which expenditures are specifi- 
cally authorized in other appropriations of the 
Department of Defense. 

(Added Pub. L. 97-258, § 2(b)(3)(B), Sept. 13, 1982, 
96 Stat. 1052, §2361; renumbered §2351 and 
amended Pub. L. 100-370, § 1(g)(1), July 19, 1988, 
102 Stat. 846.) 



Historical and Revision Notes 
1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2361 


31:649c(2). 


Aug. 10, 1956, oh. 1041, 
§40(2), 70A Stat. 636; 
Nov. 17, 1971, Pub. L. 
92-156. §201(b), 85 Stat. 
424. 





The words "Unless otherwise provided in the appro- 
priation Act concerned" are omitted as unnecessary 
and for consistency. The word "Funds" is substituted 
for "moneys" for consistency in title 10. 

1988 Act 



Subsection (a) is based on section 2361 of this title. 
Subsection (b) is based on Pub. L. 99-190, § 101(b) [title 
VIII, §8015], Dec. 19, 1985, 99 Stat. 1185, 1205. 

Prior Provisions 

A prior section 2351, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 133, related to policy, plans, and coordination rel- 
ative to research and development on scientific prob- 
lems relating to the national security, prior to repeal 
by Pub. I_j. 85-599, §3(d). 

Amendments 

1988— Pub. L. 100-370 renumbered section 2361 of this 
title as this section, designated such provisions as sub- 
sec, (a), and added subsec. (b). 

§2352. Defense Advanced Research Projects 
Agency: biennial strategic plan 

(a) Requirement for Strategic Plan.— Every 
other year, and in time for submission to Con- 
gress under subsection (c), the Director of the 
Defense Advanced Research Projects Agency 
shall prepare a strategic plan for the activities 
of that agency. 

(b) Contents. — The strategic plan required by 
subsection (a) shall include the following mat- 
ters: 

(1) The long-term strategic goals of that 
agency. 

(2) Identification of the research programs of 
that agency that support — 

(A) achievement of those strategic goals; 
and 

(B) exploitation of opportunities that hold 
the potential for yielding significant mili- 
tary benefits. 

(3) The connection of the activities and pro- 
grams of that agency to activities and mis- 
sions of the armed forces. 

(4) A technology transition strategy for the 
programs of that agency. 

(5) A description of the policies of that agen- 
cy on the management, organization, and per- 
sonnel of that agency. 

(c) Submission of Plan to Congress.— The 
Secretary of Defense shall submit to Congress 



the strategic plan most recently prepared under 
subsection (a) at the same time that the Presi- 
dent submits to Congress the budget for an even- 
numbered fiscal year under section 1105(a) of 
title 31. 

(Added Pub. L. 108-136, div. A, title II, § 232(a), 
Nov. 24, 2003, 117 Stat. 1422.) 

Prior Provisions 

A prior section 2352, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 133; Dec. 5, 1991, Pub. L. 102-190, div. A, title VIII, 
§ 803(a)(1), 105 Stat. 1414; Pub. L. 102-484, div. A, title X, 
§1053(4), Oct. 23, 1992, 106 Stat. 2501, required Secretary 
of military department to give notice to Congress of 
contracts performed over a period exceeding 10 years, 
prior to repeal by Pub. L. 104-106, div. A, title X, 
§ 1062(c)(1), Feb. 10, 1996, 110 Stat. 444. 

§ 2353. Contracts: acquisition, construction, or 
furnishing of test facilities and equipment 

(a) A contract of a military department for re- 
search or development, or both, may provide for 
the acquisition or construction by, or furnishing 
to, the contractor, of research, developmental, 
or test facilities and equipment that the Sec- 
retary of the military department concerned de- 
termines to be necessary for the performance of 
the contract. The facilities and equipment, and 
specialized housing for them, may be acquired or 
constructed at the expense of the United States, 
and may be lent or leased to the contractor with 
or without reimbursement, or may be sold to 
him at fair value. This subsection does not au- 
thorize new construction or improvements hav- 
ing general utility. 

(b) Facilities that would not be readily remov- 
able or separable without unreasonable expense 
or unreasonable loss of value may not be in- 
stalled or constructed under this section on 
property not owned by the United States, unless 
the contract contains — 

(1) a provision for reimbursing the United 
States for the fair value of the facilities at the 
completion or termination of the contract or 
within a reasonable time thereafter; 

(2) an option in the United States to acquire 
the underlying land; or 

(3) an alternative provision that the Sec- 
retary concerned considers to be adequate to 
protect the interests of the United States in 
the facilities. 

(c) Proceeds of sales or reimbursements under 
this section shall be paid into the Treasury as 
miscellaneous receipts, except to the extent 
otherwise authorized by law with respect to 
property acquired by the contractor. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 134.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2353(a) 
2353(b) 


5:235e (1st sentence; and 

2d sentence, less 2d and 

last provisos). 
5:475j (1st sentence; and 

2d sentence, less 2d and 

last provisos). 
5:628e (1st sentence; and 

2d sentence, less 2d and 

last provisos). 
5:235e (2d proviso of 2d 

sentence). 
5:475j (2d proviso of 2d 

sentence). 


July 16, 1952, ch. 882. §4 
(less 3d and last sen- 
tences), 66 Stat. 725. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2353(c) 


5:628e (2d proviso of 2d 

sentence). 
5:235e (last proviso of 2d 

sentence). 
5:475j (last proviso of 2d 

sentence). 
5:628e (last proviso of 2d 

sentence). 





In subsection (a), the words "furnished to" and "for 
the use thereof" are omitted as surplusage. 

In subsections (a) and (b), the words "United States" 
are substituted for the word "Government". 

In subsection (b), the introductory clause is sub- 
stituted for 5:235e (words of 2d proviso before clause 
(1)), 475] , and 628e. The words "that * * * considers" are 
substituted for the words "as will in the opinion". The 
words "an alternative" are substituted for the words 
"such other". 

In subsection (c), the words "Proceeds of" are sub- 
stituted for the words "That all moneys arising from". 

Limitations on Modieioations of Certain Govern- 
ment-Furnished Equipment; One-time Authority 
To Transfer a Certain Military Prototype 

Pub. L. 111-84, div. A, title X, §1043, Oct. 28, 2009, 123 
Stat. 2456, as amended by Pub. L. 111-383, div. A, title 
X, §1075(d)(12), Jan. 7, 2011, 124 Stat. 4373, provided that: 

"(a) Limitation. — An article of military equipment 
that is an end item of a major weapon system may not 
be furnished or transferred to a private entity for the 
conduct of research, development, test and evaluation 
under contractual agreement with the Department of 
Defense, if such research, development, test, and eval- 
uation necessitates significantly modifying the mili- 
tary equipment, until the senior acquisition official of 
a military department, or his designee, submits to the 
congressional defense committees certification in writ- 
ing— 

"(1) that the modification of such article of mili- 
tary equipment is necessary to execute the contrac- 
tual scope of work and there is no suitable alter- 
native to modifying such article; 

"(2) that the research, development, test, and eval- 
uation effort is of sufficient interest to the military 
department to warrant the modification of such arti- 
cle of military equipment; 

"(3) that— 

"(A) prior to the end of the period of performance 
of such a contractual agreement, the article of 
military equipment will be restored to its original 
condition; or 

"(B) it is not necessary to restore the article of 
military equipment to its original condition be- 
cause the military department intends to dispose of 
the equipment or operate the equipment in its 
modified form. 

"(4) that the private entity has sufficient resources 
and capability to fully perform the contractual re- 
search, development, test, and evaluation; and 
"(5) that the military department has — 

"(A) identified the scope of future test and eval- 
uation likely to be required prior to transition of 
the associated technology to a program of record; 
and 

"(B) a plan for the conduct of such future test and 
evaluation, including the anticipated roles and re- 
sponsibilities of government and the private entity, 
as applicable. 

"(b) Certification. — No military equipment that is 
an end item of a major weapons system may be trans- 
ferred or furnished to a private entity for purposes of 
research and development as authorized under sub- 
section (a) unless the senior officer of the military 
service concerned certifies to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 



atives] that such equipment is not essential to the de- 
fense of the United States. 

"(c) One-time Authority to Transfer. — The Sec- 
retary of the Navy may transfer, to Piasecki Aircraft 
Corporation of Essington, Pennsylvania (in this section 
referred to as 'transferee'), all right, title, and interest 
of the United States, except as otherwise provided in 
this subsection, in and to Navy aircraft N40VT (Bureau 
Number 163283), also known as the X-A9A aircraft, and 
associated components and test equipment, previously 
specified as Government-furnished equipment in con- 
tract N00019-00-C-0284. The transferee shall provide 
consideration for the transfer of such military equip- 
ment to the transferor of an amount not to exceed fair 
value, as determined, on a non-delegable basis, by the 
Secretary. 

"(d) Applicable Law. — The transfer or use of mili- 
tary equipment is subject to all applicable Federal and 
State laws and regulations, including, but not limited 
to, the Arms Export Control Act [22 U.S.C. 2751 et seq.], 
the Export Administration Act of 1979 [50 U.S.C. App. 
2401 et seq.], continued under Executive Order 12924 
[listed in a table under 50 U.S.C. 1701], International 
Traffic in Arms Regulations (22 C.F.R. 120 et seq.), Ex- 
port Administration Regulations (15 C.F.R. 730 et seq.), 
Foreign Assets Control Regulations (31 C.F.R. 500 et 
seq.), and the Espionage Act [act June 15, 1917, ch. 30, 
40 Stat. 217, see Tables for classification]. 
"(e) Condition of Equipment to Be Transferred. — 

"(1) As-is condition. — The military equipment 
transferred under subsection (c) shall be transferred 
in its current 'as-is' condition. The Secretary is not 
required to repair or alter the condition of any mili- 
tary equipment before transferring any interest in 
such equipment under subsection (c). 

"(2) Spare parts or equipment. — The Secretary of 
the Navy is not required to provide spare parts or 
equipment as a result of the transfer authorized 
under subsection (c). 

"(f) Transfer at No Cost to the United States. — 
The transfer of military equipment under subsection 
(c) shall be made at no cost to the United States. Any 
costs associated with the transfer shall be borne by the 
transferee. 

"(g) Additional Terms and Conditions. — The Sec- 
retary shall require that the transfer authorized by sec- 
tion (c) be carried out by means of a written agreement 
and shall require, at a minimum, the following condi- 
tions to the transfer: 

"(1) A condition stipulating that the transfer of the 
X-49A aircraft is for the sole purpose of further devel- 
opment, test, and evaluation of vectored thrust 
ducted propeller (hereinafter in this section referred 
to as 'VTDP') technology. 

"(2) A condition providing the Government the 
right to procure the VTDP technology demonstrated 
under this program at a discounted cost based on the 
value of the X-49A aircraft and associated equipment 
at the time of transfer, with such valuation and 
terms determined by the Secretary. 

"(3) A condition that the transferee not transfer 
any interest in, or transfer possession of, the military 
equipment transferred under subsection (b) to any 
other party without the prior written approval of the 
Secretary. 

"(4) A condition that if the Secretary determines at 
any time that the transferee has failed to comply 
with a condition set forth in paragraphs (1) through 
(3), all items referred to in subsection (b) shall be 
transferred back to the Navy, at no cost to the 
United States. 

"(5) A condition that the transferee acknowledges 
sole responsibility of the X-49A aircraft and associ- 
ated equipment and assumes all liability for oper- 
ation of the X-49A aircraft and associated equipment. 
"(h) No Liability for the United States. — Upon the 
transfer of military equipment under subsection (b), 
the United States shall not be liable for any death, in- 
jury, loss, or damage that results from the use of such 
military equipment by any person other than the 
United States. 
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"(i) Additional Terms and Conditions. — The Sec- 
retary may require such additional terms and condi- 
tions in connection with a transfer under subsection (b) 
as the Secretary considers appropriate to protect the 
interests of the United States, 
"(j) Definitions. — In this subsection: 

"(1) The term 'major system' has the meaning pro- 
vided in section 2302 of title 10, United States Code. 

"(2) The term 'contractual agreement' includes 
contracts, grants, cooperative agreements, and other 
transactions." 

Use op Research and Development Funds for Test 
Facilities and Equipment 

Pub. L. 99-190, § 101(b) [title VIII, §8015], Dec. 19, 1985, 
99 Stat. 1185, 1205, which provided that appropriations 
available to the Department of Defense for research 
and development could be used for 10 U.S.C. 2353 and for 
purposes related to research and development for which 
expenditures are specifically authorized in other appro- 
priations of the Service concerned, was repealed and re- 
stated in section 2351(b) of this title by Pub. L. 100-370, 
§ 1(g)(1)(B), (2), July 19, 1988, 102 Stat. 846. 

§ 2354. Contracts: indemnification provisions 

(a) With the approval of the Secretary of the 
military department concerned, any contract of 
a military department for research or develop- 
ment, or both, may provide that the United 
States will indemnify the contractor against ei- 
ther or both of the following, but only to the ex- 
tent that they arise out of the direct perform- 
ance of the contract and to the extent not com- 
pensated by insurance or otherwise: 

(1) Claims (including reasonable expenses of 
litigation or settlement) by third persons, in- 
cluding employees of the contractor, for 
death, bodily injury, or loss of or damage to 
property, from a risk that the contract defines 
as unusually hazardous. 

(2) Loss of or damage to property of the con- 
tractor from a risk that the contract defines 
as unusually hazardous. 

(b) A contract, made under subsection (a), that 
provides for indemnification must also provide 
for — 

(1) notice to the United States of any claim 
or suit against the contractor for the death, 
bodily injury, or loss of or damage to property; 
and 

(2) control of or assistance in the defense by 
the United States, at its election, of that suit 
or claim. 

(c) No payment may be made under subsection 
(a) unless the Secretary of the department con- 
cerned, or an officer or official of his department 
designated by him, certifies that the amount is 
just and reasonable. 

(d) Upon approval by the Secretary concerned, 
payments under subsection (a) may be made 
from — 

(1) funds obligated for the performance of 
the contract concerned; 

(2) funds available for research or develop- 
ment, or both, and not otherwise obligated; or 

(3) funds appropriated for those payments. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 134.) 
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66 Stat. 726. 
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sentence). 
5:475k (1st proviso of 1st 

sentence). 
5:628f (1st proviso of 1st 

sentence). 




2354(c) 


5:235f (last proviso of 1st 

sentence). 
5:475k (last proviso of 1st 

sentence). 
5:628f (last proviso of 1st 

sentence). 




2354(d) 


5:235f (less 1st sentence). 
5:475k (less 1st sentence). 
5:628f (less 1st sentence). 





In subsection (a), the words "Liability on account 
of", and "of such claims" are omitted as surplusage. In 
clauses (1) and (2), the word "from" is substituted for 
the words "arising as a result of". 

In subsections (a) and (b), the words "United States" 
are substituted for the word "Government". 

In subsection (b), the words "made under subsection 
(a), that provides for indemnification" are substituted 
for the words "so providing * * * with respect to any al- 
leged liability for such death". The words "appro- 
priate" and "or actions filed * * * or made" are omit- 
ted as surplusage. 

In subsection (c), the words "by the Government", 
"authority of", and "for such purpose" are omitted as 
surplusage. 

In subsection (d), the words "by the Congress" and 
"the making of" are omitted as surplusage. The words 
"or both" are inserted to conform to subsection (a). 

[§2355. Repealed. Pub. L. 103-355, title II, 
§ 2002(a), Oct. 13, 1994, 108 Stat. 3303] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 135, au- 
thorized Secretary of each military department to pre- 
scribe by regulation the extent of itemization, substan- 
tiation, or certification of vouchers for funds spent 
under research or development contracts prior to pay- 
ment. 

[§2356. Repealed. Pub. L. 104-106, div. A, title 
VIII, § 802(a), Feb. 10, 1996, 110 Stat. 390] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 135; 
Sept. 2, 1958, Pub. L. 85-861, §1(43A), 72 Stat. 1457; July 
18, 1984, Pub. L. 98-369, div. B, title VII, § 2727(d), 98 
Stat. 1195; Dec. 4, 1987, Pub. L. 100-180, div. A, title XII, 
§1231(18)(B), 101 Stat. 1161, related to delegations of au- 
thority under sections 1584, 2353, 2354, and 2355 of this 
title. 

[§2357. Repealed. Pub. L. 101-510, div. A, title 
XIII, §1301(11), Nov. 5, 1990, 104 Stat. 1668] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 135, re- 
quired Secretary of each military department to report 
to Congress on contracts for research and development. 

§ 2358. Research and development projects 

(a) Authority. — The Secretary of Defense or 
the Secretary of a military department may en- 
gage in basic research, applied research, ad- 
vanced research, and development projects 
that — 

(1) are necessary to the responsibilities of 
such Secretary's department in the field of re- 
search and development; and 

(2) either— 
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(A) relate to weapon systems and other 
military needs; or 

(B) are of potential interest to the Depart- 
ment of Defense. 

(b) Authorized Means. — The Secretary of De- 
fense or the Secretary of a military department 
may perform research and development 
projects — 

(1) by contract, cooperative agreement, or 
grant, in accordance with chapter 63 of title 
31; 

(2) through one or more military depart- 
ments; 

(3) by using employees and consultants of 
the Department of Defense; or 

(4) by mutual agreement with the head of 
any other department or agency of the Federal 
Government. 

(c) Requirement of Potential Department 
of Defense Interest. — Funds appropriated to 
the Department of Defense or to a military de- 
partment may not be used to finance any re- 
search project or study unless the project or 
study is, in the opinion of the Secretary of De- 
fense or the Secretary of that military depart- 
ment, respectively, of potential interest to the 
Department of Defense or to such military de- 
partment, respectively. 

(d) Additional Provisions Applicable to Co- 
operative Agreements. — Additional authori- 
ties, conditions, and requirements relating to 
certain cooperative agreements authorized by 
this section are provided in sections 2371 and 
2371a of this title. 

(Added Pub. L. 87-651, title II, § 208(a), Sept. 7, 
1962, 76 Stat. 523; amended Pub. L. 97-86, title IX, 
§910, Dec. 1, 1981, 95 Stat. 1120; Pub. L. 100-370, 
§ 1(g)(3), July 19, 1988, 102 Stat. 846; Pub. L. 
103-160, div. A, title VIII, § 827(a), Nov. 30, 1993, 
107 Stat. 1712; Pub. L. 103-355, title I, § 1301(a), 
Oct. 13, 1994, 108 Stat. 3284; Pub. L. 104-201, div. 
A, title II, § 267(c)(2), Sept. 23, 1996, 110 Stat. 
2468.) 
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5:171c(b)(2), (3). 


July 26, 1947, oh. 343, 
§ 203(b)(2). (3); added 
Aug. 6, 1958, Pub. L. 
85-599. § 9(a) (3d and 4th 
pars.), 72 Stat. 520. 





5 U.S.C. 171c(b)(3) is omitted as unnecessary since the 
authorization for appropriations is implied in 5 U.S.C. 
171c(b)(2). 



1988 ACT 

In the existing text of 10 U.S.C. 2358, the bill would In 
two instances strike the phrase "or his designee" ap- 
pearing after "Secretary of Defense" (section 1(g)(3)). 
The change Is made for consistency in the Code, and no 
substantive change is intended. The committee notes 
that the Secretary of Defense has general authority to 
delegate functions under 10 U.S.C. 113(d). 

Subsection (b) Is based on Pub. L. 91-441, title II, §204, 
Oct. 7, 1970, 84 Stat. 908. 

Amendments 

1996— Subsec. (d). Pub. L. 104-201 substituted "sec- 
tions 2371 and 2371a" for "section 2371". 

1994 — Pub. L. 103-355 amended section generally, in- 
serting reference to development projects in section 



catchline, and in text specifying that relevant Sec- 
retary may perform research and development projects 
in accordance with chapter 63 of title 31, and adding 
subsec. (d) relating to additional provisions applicable 
to cooperative agreements. 

1993 — Pub. L. 103-160 amended section generally. Prior 
to amendment, section read as follows: 

"(a) In General. — Subject to approval by the Presi- 
dent, the Secretary of Defense may engage in basic and 
applied research projects that are necessary to the re- 
sponsibilities of the Department of Defense in the field 
of basic and applied research and development and that 
relate to weapons systems and other military needs. 
Subject to approval by the President, the Secretary 
may perform assigned research and development 
projects — 

"(1) by contract with, or by grant to, educational or 
research institutions, private businesses, or other 
agencies of the United States; 

"(2) through one or more of the military depart- 
ments; or 

"(3) by using employees and consultants of the De- 
partment of Defense. 

"(b) Requirement of Potential Military Relation- 
ship. — Funds appropriated to the Department of De- 
fense may not be used to finance any research project 
or study unless the project or study has, in the opinion 
of the Secretary of Defense, a potential relationship to 
a military function or operation." 

1988 — Pub. L. 100-370 designated existing provisions as 
subsec. (a), inserted heading, struck out "or his des- 
ignee" after "Secretary of Defense" and "President, 
the Secretary", and added subsec. (b). 

1981— Par. (1). Pub. L. 97-86 substituted "by contract 
with, or by grant to," for "by contract with". 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Advanced Rotorcraft Flight Research and 
Development 

Pub. L. 112-81, div. A, title II, §222, Dec. 31, 2011, 125 
Stat. 1336, provided that: 

"(a) Program Authorized. — The Secretary of the 
Army may conduct a program for flight research and 
demonstration of advanced rotorcraft technology. 

"(b) Goals and Objectives.— The goals and objec- 
tives of the program authorized by subsection (a) are as 
follows: 

"(1) To flight demonstrate the ability of advanced 
rotorcraft technology to expand the flight envelope 
and improve the speed, range, payload, ceiling, sur- 
vivability, reliability, and affordability of current 
and future rotorcraft of the Department of Defense. 

"(2) To mature advanced rotorcraft technology and 
obtain flight-test data to — 

"(A) support the assessment of such technology 
for future rotorcraft platform development pro- 
grams of the Department; and 

"(B) have the ability to add such technology to 
the existing rotorcraft of the Department to extend 
the capability and life of such rotorcraft until next- 
generation platforms are fielded. 
"(c) Elements of Program. — The program authorized 
by subsection (a) may include — 

"(1) integration and demonstration of advanced 
rotorcraft technology to meet the goals and objec- 
tives described in subsection (b); and 

"(2) flight demonstration of the advanced rotorcraft 
technology test bed under the experimental air- 
worthiness process of the Federal Aviation Adminis- 
tration or other appropriate airworthiness process 
approved by the Secretary of Defense. 
"(d) Competition. — In awarding a contract under this 
section, the Secretary shall use competitive procedures 
in accordance with the requirements of section 2304 of 
title 10, United States Code, and shall consider a timely 
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offer submitted by a small business concern (as defined 
in section 2225(f)(3) of such title) in accordance with the 
specifications and evaluation factors specified in the 
solicitation." 

Program for Research, Development, and Deploy- 
ment op Advanced Ground Vehicles, Ground Ve- 
hicle Systems, and Components 

Pub. L. 111-383, div. A, title II, §214, Jan. 7, 2011, 124 
Stat. 4164, provided that: 

"(a) Program Authorized. — The Secretary of Defense 
may carry out a program for research and development 
on, and deployment of, advanced technology ground ve- 
hicles, ground vehicle systems, and components within 
the Department of Defense. 

"(b) Goals and Objectives.— The goals and objec- 
tives of the program authorized by subsection (a) are as 
follows: 

"(1) To Identify and support technological advances 
that are necessary for the development of advanced 
technologies for use In ground vehicles of types to be 
used by the Department of Defense. 

"(2) To procure and deploy significant quantities of 
advanced technology ground vehicles for use by the 
Department. 

"(3) To maximize the leverage of Federal and non- 
government funds used for the development and de- 
ployment of advanced technology ground vehicles, 
ground vehicle systems, and components. 
"(c) Elements op Program. — The program authorized 
by subsection (a) may Include — 

"(1) enhanced research and development activities 
for advanced technology ground vehicles, ground ve- 
hicle systems, and components, Including — 

"(A) Increased Investments in research and devel- 
opment of batteries, advanced materials, power 
electronics, fuel cells and fuel cell systems, hybrid 
systems, and advanced engines; 

"(B) pilot projects for the demonstration of ad- 
vanced technologies in ground vehicles for use by 
the Department of Defense; and 

"(C) the establishment of public-private partner- 
ships, Including research centers, manufacturing 
and prototyping facilities, and test beds, to speed 
the development, deployment, and transition to use 
of advanced technology ground vehicles, ground ve- 
hicle systems, and components; and 
"(2) enhanced activities to procure and deploy ad- 
vanced technology ground vehicles in the Depart- 
ment, Including — 

"(A) preferences for the purchase of advanced 
technology ground vehicles; 

"(B) the use of authorities available to the Sec- 
retary of Defense to stimulate the development and 
production of advanced technology systems and 
ground vehicles through purchases, loan guaran- 
tees, and other mechanisms; 

"(C) pilot programs to demonstrate advanced 
technology ground vehicles and associated infra- 
structure at select defense installations; 

"(D) metrics to evaluate environmental and other 
benefits, life cycle costs, and greenhouse gas emis- 
sions associated with the deployment of advanced 
technology ground vehicles; and 

"(E) schedules and objectives for the conversion 
of the ground vehicle fleet of the Department to ad- 
vanced technology ground vehicles. 
"(d) Cooperation With Industry and Academia. — 

"(1) In general. — The Secretary may carry out the 
program authorized by subsection (a) through part- 
nerships and other cooperative agreements with pri- 
vate sector entitles, Including — 

"(A) universities and other academic institutions; 
"(B) companies in the automobile and truck man- 
ufacturing industry; 

"(C) companies that supply systems and compo- 
nents to the automobile and truck manufacturing 
Industry; and 

"(D) any other companies or private sector enti- 
ties that the Secretary considers appropriate. 



"(2) Nature op cooperation. — The Secretary shall 
ensure that any partnership or cooperative agree- 
ment under paragraph (1) provides for private sector 
participants to collectively contribute, in cash or In 
kind, not less than one-half of the total cost of the 
activities carried out under such partnership or coop- 
erative agreement. 

"(e) Coordination With Other Federal Agencies. — 
The program authorized by subsection (a) shall be car- 
ried out, to the maximum extent practicable, in coordi- 
nation with the Department of Energy and other appro- 
priate departments and agencies of the Federal Govern- 
ment." 

Pilot Program To Include Technology Protection 
Features During Research and Development of 
Defense Systems 

Pub. L. 111-383, dlv. A, title II, §243, Jan. 7, 2011, 124 
Stat. 4178, as amended by Pub. L. 112-81, div. A, title II, 
§252, Dec. 31, 2011, 125 Stat. 1347, provided that: 

"(a) PILOT Program.— The Secretary of Defense shall 
carry out a pilot program to develop and Incorporate 
technology protection features In a designated system 
during the research and development phase of such sys- 
tem. 

"(b) Cost-sharing. — Any contract for the design or 
development of a system resulting from activities 
under subsection (a) for the purpose of enhancing or en- 
abling the exportability of the system either — 

"(1) for the development of program protection 

strategies for the system; or 
"(2) for the design and incorporation of 

exportability features Into the system, 
shall include a cost-sharing provision that requires the 
contractor to bear at least one-half of the cost of such 
activities. 

"(c) Annual Reports. — Not later than December 31 of 
each year In which the Secretary carries out the pilot 
program established under this section, the Secretary 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a report 
on the pilot program, Including a list of each des- 
ignated system Included in the program. 

"(d) Termination. — The pilot program established 
under this section shall terminate on October 1, 2015. 
"(e) Definitions. — In this section: 

"(1) The term 'designated system' means any sys- 
tem (Including a major system, as defined In section 
2302(5) of title 10, United States Code) that the Under 
Secretary of Defense for Acquisition, Technology, 
and Logistics designates as being Included in the 
pilot program established under this section. 

"(2) The term 'technology protection features' 
means the technical modifications necessary to pro- 
tect critical program information, including anti- 
tamper technologies and other systems engineering 
activities Intended to prevent or delay exploitation of 
critical technologies in a designated system." 

Program to Assess the Utility of Non-Lethal 
Weapons 

Pub. L. 111-383, div. A, title X, §1078, Jan. 7, 2011, 124 
Stat. 4380, provided that: 

"(a) Sense op Congress. — It is the sense of Congress 
that the Secretary of Defense should support the re- 
search, development, test, and evaluation, procure- 
ment, and fielding of effective non-lethal weapons and 
technologies explicitly designed to, with respect to 
counterlnsurgency operations, reduce military casual- 
ties and fatalities, Improve military mission accom- 
plishment and operational effectiveness, reduce civilian 
casualties and fatalities, and minimize undesired dam- 
age to property and the environment. 
"(b) Program Required. — 

"(1) Demonstration and assessment. — The Sec- 
retary of Defense, acting through the Executive 
Agent for Non-lethal Weapons and in coordination 
with the Secretaries of the military departments and 
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the combatant commanders, shall carry out a pro- 
gram to demonstrate and assess the utility and effec- 
tiveness of non-lethal weapons to provide escalation 
of force options in counter-insurgency operations. 

"(2) Non-lethal weapons evaluated. — In evaluat- 
ing non-lethal weapons under the program under this 
subsection, the Secretary shall include non-lethal 
weapons designed for counter-personnel and counter- 
materiel missions. 
"(c) Report. — 

"(1) Report required. — Not later than October 1, 
2011, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the role 
and utility of non-lethal weapons and technologies in 
counterinsurgency operations. 

"(2) Elements. — The report under paragraph (1) 
shall include the following: 

"(A) A description of the results of any dem- 
onstrations and assessments of non-lethal weapons 
conducted during fiscal year 2011. 

"(B) A description of the Secretary's plans for 
any demonstrations and assessments of non-lethal 
weapons to be conducted during fiscal years 2012 
and 2013. 

"(C) A description of the extent to which non-le- 
thal weapons doctrine, training, and employment 
include the use of strategic communications strate- 
gies to enable the effective employment of non-le- 
thal weapons. 

"(D) A description of the input of the military de- 
partments in developing concepts of operations and 
tactics, techniques, and procedures for incorporat- 
ing non-lethal weapons into the current escalation 
of force procedures of each department. 

"(E) A description of the extent to which non-le- 
thal weapons and technologies are integrated into 
the standard equipment and training of military 
units." 

Mechanisms To Provide Funds for Defense Lab- 
oratories for Research and Development of 
Technologies for Military Missions 

Pub. L. 110-417, [div. A], title II, §219, Oct. 14, 2008, 122 
Stat. 4389, as amended by Pub. L. 111-84, div. B, title 
XXVIII, § 2801(c), Oct. 28, 2009, 123 Stat. 2660; Pub. L. 
112-81, div. A, title II, §253, Dec. 31, 2011, 125 Stat. 1347, 
provided that: 
"(a) Mechanisms to Provide Funds. — 

"(1) In general. — The Secretary of Defense, in con- 
sultation with the Secretaries of the military depart- 
ments, shall establish mechanisms under which the 
director of a defense laboratory may use an amount 
of funds equal to not more than three percent of all 
funds available to the defense laboratory for the fol- 
lowing purposes: 

"(A) To fund innovative basic and applied re- 
search that is conducted at the defense laboratory 
and supports military missions. 

"(B) To fund development programs that support 
the transition of technologies developed by the de- 
fense laboratory into operational use. 

"(C) To fund workforce development activities 
that improve the capacity of the defense laboratory 
to recruit and retain personnel with needed sci- 
entific and engineering expertise. 

"(D) To fund the revitalization and recapitaliza- 
tion of the laboratory pursuant to section 2805(d) of 
title 10, United States Code. 

"(2) Consultation required. — The mechanisms es- 
tablished under paragraph (1) shall provide that fund- 
ing shall be used under paragraph (1) at the discretion 
of the director of a defense laboratory in consultation 
with the science and technology executive of the 
military department concerned. 
"(b) Annual Report on Use of Authority. — Not 
later than March 1 of each year, the Secretary of De- 
fense shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 



priations of the Senate and the House of Representa- 
tives] a report on the use of the authority under sub- 
section (a) during the preceding year. 

"(c) Sunset. — The authority under subsection (a) 
shall expire on September 30, 2016." 

Science and Technology Investment Strategy To 
Defeat or Counter Improvised Explosive Devices 

Pub. L. 110-417, [div. A], title XV, §1504, Oct. 14, 2008, 
122 Stat. 4650, as amended by Pub. L. 111-383, div. A, 
title IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317; Pub. L. 
112-81, div. A, title X, § 1062(b), Dec. 31, 2011, 125 Stat. 
1585, provided that: 

"(a) Strategy Required. — The Director of the Joint 
Improvised Explosive Device Defeat Organization 
(JIEDDO), jointly with the Assistant Secretary of De- 
fense for Research and Engineering, shall develop a 
comprehensive science and technology investment 
strategy for countering the threat of improvised explo- 
sive devices (IEDs). 

"(b) Elements. — The strategy developed under sub- 
section (a) shall include the following: 

"(1) Identification of counter-IED capability gaps. 
"(2) A taxonomy describing the major technical 
areas for the Department of Defense to address the 
counter-IED capability gaps and in which science and 
technology funding investments should be made. 

"(3) Identification of funded programs to develop or 
mature technologies from or to the level of system or 
subsystem model or prototype demonstration in a 
relevant environment, and investment levels for 
those initiatives. 

"(4) Identification of JIEDDO's mechanisms for co- 
ordinating Department of Defense and Federal Gov- 
ernment science and technology activities in areas 
covered by the strategy. 

"(5) Identification of technology transition mecha- 
nisms developed or utilized to efficiently transition 
technologies to acquisition programs of the Depart- 
ment of Defense or into operational use, including a 
summary of counter-IED technologies transitioned 
from JIEDDO, the military departments, and other 
Defense Agencies to the acquisition programs or into 
operational use. 

"(6) Identification of high priority basic research 
efforts that should be addressed through JIEDDO or 
other Department of Defense activities to support de- 
velopment of next generation IED defeat capabilities. 

"(7) Identification of barriers or issues, such as in- 
dustrial base, workforce, or statutory or regulatory 
barriers, that could hinder the efficient and effective 
development and operational use of advanced IED de- 
feat capabilities, and discussion of activities under- 
taken to address them. 

"(8) Identification of the measures of effectiveness 
for the overall Department of Defense science and 
technology counter-IED effort. 

"(9) Such other matters as the Director of the 
JIEDDO and the Assistant Secretary of Defense for 
Research and Engineering consider appropriate." 

Hypersonics Development 

Pub. L. 109-364, div. A, title II, §218, Oct. 17, 2006, 120 
Stat. 2126, as amended by Pub. L. 112-81, div. A, title II, 
§241, Dec. 31, 2011, 125 Stat. 1343, provided that: 

"(a) Establishment of Joint Technology Office on 
Hypersonics.— The Secretary of Defense shall establish 
within the Office of the Secretary of Defense a joint 
technology office on hypersonics. The office shall carry 
out the program required under subsection (b), and 
shall have such other responsibilities relating to 
hypersonics as the Secretary shall specify. 

"(b) Program on Hypersonics. — The joint technology 
office established under subsection (a) shall carry out a 
program for the development of hypersonics for defense 
purposes. 

"(c) Responsibilities. — In carrying out the program 
required by subsection (b), the joint technology office 
established under subsection (a) shall do the following: 
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"(1) Coordinate and integrate current and future re- 
search, development, test, and evaluation programs 
and system demonstration programs of the Depart- 
ment of Defense on hypersonics. 

"(2) Undertake appropriate actions to ensure — 

"(A) close and continuous integration of the pro- 
grams on hypersonics of the military departments 
with the programs on hypersonics of the Defense 
Agencies; 

"(B) coordination of the programs referred to in 
subparagraph (A) with the programs on hypersonics 
of the National Aeronautics and Space Administra- 
tion; and 

"(C) that developmental testing resources are 
adequate and facilities are made available in a 
timely manner to support hypersonics research, 
demonstration programs, and system development. 
"(3) Approve demonstration programs on hyper- 
sonic systems. 

"(4) Ensure that any demonstration program on 
hypersonic systems that is carried out in any year 
after its approval under paragraph (3) is carried out 
only if certified under subsection (e) as being consist- 
ent with the roadmap under subsection (d). 
"(d) Roadmap. — 

"(1) Roadmap required. — The joint technology of- 
fice established under subsection (a) shall develop, 
and every two years revise, a roadmap for the 
hypersonics programs of the Department of Defense. 

"(2) Coordination. — The roadmap shall be devel- 
oped and revised under paragraph (1) in coordination 
with the Joint Staff and in consultation with the Na- 
tional Aeronautics and Space Administration. 

"(3) Elements. — The roadmap shall include the fol- 
lowing matters: 

"(A) Anticipated or potential mission require- 
ments for hypersonics. 

"(B) Short-term, mid-term, and long-term goals 
for the Department of Defense on hypersonics, 
which shall be consistent with the missions and an- 
ticipated requirements of the Department over the 
applicable period. 

"(C) A schedule for meeting such goals, includ- 
ing— 

"(i) the activities and funding anticipated to be 
required for meeting such goals; and 

"(ii) the activities of the National Aeronautics 
and Space Administration to be leveraged by the 
Department to meet such goals. 
"(D) The test and evaluation facilities required to 
support the activities identified in subparagraph 
(C), along with the schedule and funding required to 
upgrade those facilities, as necessary. 

"(E) Acquisition transition plans for hypersonics. 
"(4) Submittal to congress. — The Secretary shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] — 

"(A) at the same time as the submittal to Con- 
gress of the budget for fiscal year 2008 (as submitted 
pursuant to section 1105 of title 31, United States 
Code), the roadmap developed under paragraph (1); 
and 

"(B) at the same time as the submittal to Con- 
gress of the budget for each even-numbered fiscal 
year after 2008, the roadmap revised under para- 
graph (1). 

"(e) Annual Review and Certification of Fund- 
ing.— 

"(1) Annual review. — The joint technology office 
established under subsection (a) shall conduct on an 
annual basis a review of — 

"(A) the funding available for research, develop- 
ment, test, and evaluation and demonstration pro- 
grams within the Department of Defense for 
hypersonics, in order to determine whether or not 
such funding is consistent with the roadmap devel- 
oped under subsection (d); and 

"(B) the hypersonics demonstration programs of 
the Department, in order to determine whether or 



not such programs avoid duplication of effort and 
support the goals of the Department in a manner 
consistent with the roadmap developed under sub- 
section (d). 

"(2) Certification. — The joint technology office 
shall, as a result of each review under paragraph (1), 
certify to the Secretary whether or not the funding 
and programs subject to such review are consistent 
with the roadmap developed under subsection (d). 

"(3) Termination. — The requirements of this sub- 
section shall terminate after the submittal to Con- 
gress of the budget for fiscal year 2016 pursuant to 
section 1105 of title 31, United States Code. 
"(f) Reports to Congress. — If, as a result of a review 
under subsection (e), funding or a program on 
hypersonics is certified under that subsection not to be 
consistent with the roadmap developed under sub- 
section (d), the Secretary shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives], at the same time as the sub- 
mittal to Congress of the budget (as submitted pursu- 
ant to section 1105 of title 31, United States Code), a re- 
port on such funding or program, as the case may be, 
describing how such funding or program is not consist- 
ent with the roadmap, together with a statement of the 
actions to be taken by the Department." 

Collaborative Program for Research and 
Development of Vacuum Electronics Technologies 

Pub. L. 108-375, div. A, title II, §212, Oct. 28, 2004, 118 
Stat. 1832, as amended by Pub. L. 111-383, div. A, title 
IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317, provided that: 
"(a) Program Required. — The Secretary of Defense 
shall establish a program for research and development 
in advanced vacuum electronics to meet the require- 
ments of Department of Defense systems. 

"(b) Description of Program. — The program under 
subsection (a) shall be carried out collaboratively by 
the Assistant Secretary of Defense for Research and 
Engineering, the Secretary of the Navy, the Secretary 
of the Air Force, the Secretary of the Army, and other 
appropriate elements of the Department of Defense. 
The program shall include the following activities: 

"(1) Activities needed for development and matura- 
tion of advanced vacuum electronics technologies 
needed to meet the requirements of the Department 
of Defense. 

"(2) Identification of legacy and developmental De- 
partment of Defense systems which may make use of 
advanced vacuum electronics under the program. 
"(c) Report. — Not later than January 31, 2005, the As- 
sistant Secretary of Defense for Research and Engi- 
neering shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of Senate and House of Representatives] a re- 
port on the implementation of the program under sub- 
section (a). The report shall include the following: 

"(1) Identification of the organization to have lead 
responsibility for carrying out the program. 

"(2) Assessment of the role of investing in vacuum 
electronics technologies as part of the overall strat- 
egy of the Department of Defense for investing in 
electronics technologies to meet the requirements of 
the Department. 

"(3) The management plan and schedule for the pro- 
gram and any agreements relating to that plan. 

"(4) Identification of the funding required for fiscal 
year 2006 and for the future-years defense program to 
carry out the program. 

"(5) A list of program capability goals and objec- 
tives. 

"(6) An outline of the role of basic and applied re- 
search in support of the development and maturation 
of advanced vacuum electronics technologies needed 
to meet the requirements of the Department of De- 
fense. 

"(7) Assessment of global capabilities in vacuum 
electronics technologies and the effect of those capa- 
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bilities on the national security and economic com- 
petitiveness of the United States." 

Department of Defense Program To Expand High- 
Speed, High-Bandwidth Capabilities for Network- 
Centric Operations 

Pub. L. 108-136, div. A, title II, §234, Nov. 24, 2003, 117 
Stat. 1423, provided that: 

"(a) In General. — The Secretary of Defense shall 
carry out a program of research and development to 
promote the development of high-speed, high-band- 
width communications capabilities for support of net- 
work-centric operations by the Armed Forces. 

"(b) Purposes. — The purposes of the program re- 
quired by subsection (a) are as follows: 

"(1) To accelerate the development and fielding by 
the Armed Forces of network-centric operational ca- 
pabilities (including expanded use of unmanned vehi- 
cles, satellite communications, and sensors) through 
the promotion of research and development, and the 
focused coordination of programs, to achieve high- 
speed, high-bandwidth connectivity to military as- 
sets. 

"(2) To provide for the development of equipment 
and technologies for military high-speed, high-band- 
width communications capabilities for support of 
network-centric operations. 

"(c) Description of Program. — In carrying out the 
program of research and development required by sub- 
section (a), the Secretary shall — 

"(1) identify areas of advanced wireless communica- 
tions in which research and development, or the use 
of emerging technologies, has significant potential to 
improve the performance, efficiency, cost, and flexi- 
bility of advanced communications systems for sup- 
port of network-centric operations; 

"(2) develop a coordinated plan for research and de- 
velopment on — 

"(A) improved spectrum access through spec- 
trum-efficient communications for support of net- 
work-centric operations; 

"(B) high-speed, high-bandwidth communications; 
"(C) networks, including complex ad hoc adaptive 
network structures; 

"(D) communications devices, including efficient 
receivers and transmitters; 

"(E) computer software and wireless communica- 
tion applications, including robust security and en- 
cryption; and 

"(F) any other matters that the Secretary consid- 
ers appropriate for the purposes described in sub- 
section (b); 

"(3) ensure joint research and development, and 
promote joint systems acquisition and deployment, 
among the military departments and defense agen- 
cies, including the development of common cross- 
service technology requirements and doctrine, so as 
to enhance interoperability among the military serv- 
ices and defense agencies; 

"(4) conduct joint experimentation among the 
Armed Forces, and coordinate with the Joint Forces 
Command, on experimentation to support the devel- 
opment of network-centric warfare capabilities from 
the operational to the small unit level in the Armed 
Forces; 

"(5) consult with other Federal entities and with 
private industry to develop cooperative research and 
development efforts, to the extent that such efforts 
are practicable. 

"(d) Report. — (1) The Secretary shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of Senate and 
House of Representatives], together with the budget 
justification materials submitted to Congress in sup- 
port of the Department of Defense budget for fiscal 
year 2006 (as submitted with the budget of the Presi- 
dent under section 1105(a) of title 31, United States 
Code), a report on the activities carried out under this 
section through the date on which the report is submit- 
ted. 



"(2) The report under paragraph (1) shall include the 
following: 

"(A) A description of the research and development 
activities carried out under subsection (a), including 
the particular activities carried out under the plan 
required by subsection (c)(2). 

"(B) Current and proposed funding for the particu- 
lar activities carried out under that plan, as set forth 
in each of subparagraphs (A) through (F) of sub- 
section (c)(2). 

"(C) A description of the joint research and devel- 
opment activities required by subsection (c)(3). 

"(D) A description of the joint experimentation ac- 
tivities required by subsection (c)(4). 

"(E) An analysis of the effects on recent military 
operations of limitations on communications band- 
width and access to radio frequency spectrum. 

"(F) An assessment of the effect of additional re- 
sources on the ability to achieve the purposes de- 
scribed in subsection (b). 

"(G) Such recommendations for additional activi- 
ties under this section as the Secretary considers ap- 
propriate to meet the purposes described in sub- 
section (b)." 

Research and Development of Defense Biomedical 
Countermeasures 

Pub. L. 108-136, div. A, title XVI, §1601, Nov. 24, 2003, 
117 Stat. 1680, as amended by Pub. L. 112-81, div. A, title 
X, § 1062(g)(3), Dec. 31, 2011, 125 Stat. 1585, provided that: 

"(a) In General. — The Secretary of Defense (in this 
section referred to as the 'Secretary') shall carry out a 
program to accelerate the research, development and 
procurement of biomedical countermeasures, including 
but not limited to therapeutics and vaccines, for the 
protection of the Armed Forces from attack by one or 
more biological, chemical, radiological, or nuclear 
agents. 

"(b) Interagency Cooperation. — (1) In carrying out 
the program under subsection (a), the Secretary may 
enter into interagency agreements and other collabo- 
rative undertakings with other Federal agencies. 

"(2) The Secretary, through regular, structured, and 
close consultation with the Secretary of Health and 
Human Services and the Secretary of Homeland Secu- 
rity, shall ensure that the activities of the Department 
of Defense in carrying out the program are coordinated 
with, complement, and do not unnecessarily duplicate 
activities of the Department of Health and Human 
Services or the Department of Homeland Security. 

"(c) Expedited Procurement Authority. — (1) For 
any procurement of property or services for use (as de- 
termined by the Secretary) in performing, administer- 
ing, or supporting biomedical countermeasures re- 
search and development, the Secretary may, when ap- 
propriate, use streamlined acquisition procedures and 
other expedited procurement procedures authorized 
in — 

"(A) section 32A of the Office of Federal Procure- 
ment Policy Act, as added by section 1443 of this Act 
[now 41 U.S.C. 1903]; and 

"(B) section 2371 of title 10, United States Code, and 
section 845 of the National Defense Authorization Act 
for Fiscal Year 1994 (Public Law 103-160; 10 U.S.C. 2371 
note). 

"(2) Notwithstanding paragraph (1) and the provisions 
of law referred to in such paragraph, each of the follow- 
ing provisions shall apply to the procurements de- 
scribed in this subsection to the same extent that such 
provisions would apply to such procurements in the ab- 
sence of paragraph (1): 

"(A) Chapter 37 of title 40, United States Code (re- 
lating to contract work hours and safety standards). 

"(B) Subsections (a) and (b) of section 7 of the Anti- 
Kickback Act of 1986 ([former] 41 U.S.C. 57(a) and (b)) 
[now 41 U.S.C. 8703(a)]. 

"(C) Section 2313 of title 10, United States Code (re- 
lating to the examination of contractor records). 
"(3) The Secretary shall institute appropriate inter- 
nal controls for use of the authority under paragraph 
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(1), including requirements for documenting the jus- 
tification for each use of such authority. 

"(d) Department of Defense Facilities Author- 
ity. — (1) If the Secretary determines that it is nec- 
essary to acquire, lease, construct, or improve labora- 
tories, research facilities, and other real property of 
the Department of Defense in order to carry out the 
program under this section, the Secretary may do so 
using the procedures set forth in paragraphs (2), (3), (4), 
and (5). 

"(2) The Secretary shall use existing construction au- 
thorities provided by subchapter I of chapter 169 of title 
10, United States Code, to the maximum extent pos- 
sible. 

"(3)(A) If the Secretary determines that use of au- 
thorities in paragraph (2) would prevent the Depart- 
ment from meeting a specific facility requirement for 
the program, the Secretary shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of Senate and House of 
Representatives] advance notification, which shall in- 
clude the following: 

"(i) Certification by the Secretary that use of exist- 
ing construction authorities would prevent the De- 
partment from meeting the specific facility require- 
ment. 

"(ii) A detailed explanation of the reasons why ex- 
isting authorities cannot be used. 

"(iii) A justification of the facility requirement. 

"(iv) Construction project data and estimated cost. 

"(v) Identification of the source or sources of the 
funds proposed to be expended. 

"(B) The facility project may be carried out only 
after the end of the 21-day period beginning on the date 
the notification is received by the congressional de- 
fense committees. 

"(4) If the Secretary determines: (A) that the facility 
is vital to national security or to the protection of 
health, safety, or the quality of the environment; and 
(B) the requirement for the facility is so urgent that 
the advance notification in paragraph (3) and the subse- 
quent 21-day deferral of the facility project would 
threaten the life, health, or safety of personnel, or 
would otherwise jeopardize national security, the Sec- 
retary may obligate funds for the facility and notify 
the congressional defense committees within seven 
days after the date on which appropriated funds are ob- 
ligated with the information required in paragraph (3). 

"(5) Nothing in this section shall be construed to au- 
thorize the Secretary to acquire, construct, lease, or 
improve a facility having general utility beyond the 
specific purposes of the program. 

"(6) In this subsection, the term 'facility' has the 
meaning given the term in section 2801(c) of title 10, 
United States Code. 

"(e) Authority for Personal Services Contracts. — 
(1) Subject to paragraph (2), the authority provided by 
section 1091 of title 10, United States Code, for personal 
services contracts to carry out health care responsibil- 
ities in medical treatment facilities of the Department 
of Defense shall also be available, subject to the same 
terms and conditions, for personal services contracts to 
carry out research and development activities under 
this section. The number of individuals whose personal 
services are obtained under this subsection may not ex- 
ceed 30 at any time. 

"(2) The authority provided by such section 1091 may 
not be used for a personal services contract unless the 
contracting officer for the contract ensures that — 

"(A) the services to be procured are urgent or 

unique; and 

"(B) it would not be practicable for the Department 
of Defense to obtain such services by other measures. 
"(f) Streamlined Personnel Authority. — (1) The 
Secretary may appoint highly qualified experts, includ- 
ing scientific and technical personnel, to carry out re- 
search and development under this section in accord- 
ance with the authorities provided in section 342 of the 
National Defense Authorization Act for Fiscal Year 
1995 (Public Law 103-337; 108 Stat. 2721), section 1101 of 



the Strom Thurmond National Defense Authorization 
Act for Fiscal Year 1999 (Public Law 105-261 [5 U.S.C. 
3104 note]), and section 1101 of this Act [enacting chap- 
ter 99 of Title 5, Government Organization and Employ- 
ees, and provisions set out as a note under section 9901 
of Title 5]. 

"(2) The Secretary may use the authority under para- 
graph (1) only upon a determination by the Secretary 
that use of such authority is necessary to accelerate 
the research and development under the program. 

"(3) The Secretary shall institute appropriate inter- 
nal controls for each use of the authority under para- 
graph (1)." 

Pub. L. 107-107, div. A, title X, § 1044(a), Dec. 28, 2001, 
115 Stat. 1219, provided that: 

"(1) The Secretary of Defense shall carry out a pro- 
gram to aggressively accelerate the research, develop- 
ment, testing, and licensure of new medical counter- 
measures for defense against the biological warfare 
agents that are the highest threat. 

"(2) The program shall include the following activi- 
ties: 

"(A) As the program's first priority, investment in 
multiple new technologies for medical counter- 
measures for defense against the biological warfare 
agents that are the highest threat, including for the 
prevention and treatment of anthrax. 

"(B) Leveraging of ideas and technologies from the 
biological technology industry." 

Vehicle Fuel Cell Program 

Pub. L. 107-314, div. A, title II, §245, Dec. 2, 2002, 116 
Stat. 2500, provided that: 

"(a) Program Required. — The Secretary of Defense 
shall carry out a program for the development of vehi- 
cle fuel cell technology. 

"(b) Goals and Objectives. — The goals and objec- 
tives of the program shall be as follows: 

"(1) To identify and support technological advances 

that are necessary for the development of fuel cell 

technology for use in vehicles of types to be used by 

the Department of Defense. 
"(2) To ensure that critical technology advances 

are shared among the various fuel cell technology 

programs within the Federal Government. 

"(3) To maximize the leverage of Federal funds that 

are used for the development of fuel cell technology. 

"(c) Content op Program. — The program shall in- 
clude — 

"(1) development of vehicle propulsion technologies 
and fuel cell auxiliary power units, together with 
pilot projects for the demonstration of such tech- 
nologies, as appropriate; and 

"(2) development of technologies necessary to ad- 
dress critical issues with respect to vehicle fuel cells, 
such as issues relating to hydrogen storage and hy- 
drogen fuel infrastructure. 

"(d) Cooperation With Industry. — (1) The Secretary 
shall carry out the program in cooperation with compa- 
nies selected by the Secretary. The Secretary shall se- 
lect such companies from among — 

"(A) companies in the automobile and truck manu- 
facturing industry; 

"(B) companies in the business of supplying sys- 
tems and components to that industry; and 

"(C) companies in any other industries that the 
Secretary considers appropriate. 

"(2) The Secretary may enter into a cooperative 
agreement with one or more companies selected under 
paragraph (1) to establish an entity for carrying out ac- 
tivities required by subsection (c). 

"(3) The Secretary shall ensure that companies re- 
ferred to in paragraph (1) collectively contribute, in 
cash or in kind, not less than one-half of the total cost 
of carrying out the program under this section. 

"(e) Coordination With Other Federal Agencies. — 
The Secretary shall carry out the program using a co- 
ordinating mechanism for sharing information and re- 
sources with the Department of Energy and other Fed- 
eral agencies. 
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"(f) Intial [sic] Funding.— Of the funds authorized to 
be appropriated by section 201(4) [116 Stat. 2479], 
$10,000,000 shall be available for the program required 
by this section." 

Defense Nanoteohnology Research and 
Development Program 

Pub. L. 107-314, div. A, title II, §246, Dec. 2, 2002, 116 
Stat. 2500, as amended by Pub. L. 110-181, div. A, title 
II, §240, Jan. 28, 2008, 122 Stat. 48; Pub. L. 111-84, div. A, 
title II, §242, Oct. 28, 2009, 123 Stat. 2237; Pub. L. 111-383, 
div. A, title IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317, 
provided that: 

"(a) Establishment. — The Secretary of Defense shall 
carry out a defense nanoteohnology research and devel- 
opment program. 

"(b) Purposes. — The purposes of the program are as 
follows: 

"(1) To ensure United States global superiority in 
nanoteohnology necessary for meeting national secu- 
rity requirements. 

"(2) To coordinate all nanoscale research and devel- 
opment within the Department of Defense, and to 
provide for interagency cooperation and collabora- 
tion on nanoscale research and development between 
the Department of Defense and other departments 
and agencies of the United States that are involved in 
the National Nanoteohnology Initiative and with the 
National Nanoteohnology Coordination Office under 
section 3 of the 21st Century Nanoteohnology Re- 
search and Development Act (15 U.S.C. 7502). 

"(3) To develop and manage a portfolio of 
nanoteohnology research and development initiatives 
that is stable, consistent, and balanced across sci- 
entific disciplines. 

"(4) To accelerate the transition and deployment of 
technologies and concepts derived from nanoscale re- 
search and development into the Armed Forces, and 
to establish policies, procedures, and standards for 
measuring the success of such efforts. 

"(5) To collect, synthesize, and disseminate critical 
information on nanoscale research and development. 
"(c) Administration. — In carrying out the program, 
the Secretary shall act through the Under Secretary of 
Defense for Acquisition, Technology, and Logistics, 
who shall supervise the planning, management, and co- 
ordination of the program. The Under Secretary, in 
consultation with the Secretaries of the military de- 
partments and the heads of participating Defense Agen- 
cies and other departments and agencies of the United 
States, shall — 

"(1) prescribe a set of long-term challenges and a 
set of specific technical goals for the program; 

"(2) develop a coordinated and integrated research 
and investment plan for meeting the long-term chal- 
lenges and achieving the specific technical goals that 
builds upon investments by the Department and 
other departments and agencies participating in the 
National Nanoteohnology Initiative in 
nanoteohnology research and development; 

"(3) develop memoranda of agreement, joint fund- 
ing agreements, and other cooperative arrangements 
necessary for meeting the long-term challenges and 
achieving the specific technical goals; and 

"(4) oversee Department of Defense participation in 
interagency coordination of the program with other 
departments and agencies participating in the Na- 
tional Nanoteohnology Initiative. 
"(d) Strategic Plan.— The Under Secretary shall de- 
velop and maintain a strategic plan for defense 
nanoteohnology research and development that — 

"(1) is integrated with the strategic plan for the 
National Nanoteohnology Initiative and the strategic 
plans of the Assistant Secretary of Defense for Re- 
search and Engineering, the military departments, 
and the Defense Agencies; and 

"(2) includes a clear strategy for transitioning the 
research into products needed by the Department. 
"(e) Reports. — The Under Secretary of Defense for 
Acquisition, Technology, and Logistics shall submit to 



the National Science and Technology Council informa- 
tion on the program that covers the information de- 
scribed in paragraphs (1) through (5) of section 2(d) of 
the 21st Century Nanoteohnology Research and Devel- 
opment Act (15 U.S.C. 7501(d)) to be included in the an- 
nual report submitted by the Council under that sec- 
tion." 

Report on Weapons and Capabilities To Defeat 
Hardened and Deeply Buried Targets 

Pub. L. 107-314, div. A, title X, §1032, Dec. 2, 2002, 116 
Stat. 2643, as amended by Pub. L. 108-136, div. C, title 
XXXI, §3135, Nov. 24, 2003, 117 Stat. 1752, as amended by 
Pub. L. 110-181, div. A, title X, §1041, Jan. 28, 2008, 122 
Stat. 310; Pub. L. 111-383, div. A, title X, §1075(j), Jan. 
7, 2011, 124 Stat. 4378, provided that: 

"(a) Report. — Not later than March 1, 2009, and every 
two years thereafter, the Secretary of Defense, the Sec- 
retary of Energy, and the Director of National Intel- 
ligence shall jointly submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives], the Select Committee on Intelligence of 
the Senate, and the Permanent Select Committee on 
Intelligence of the House of Representatives a report on 
the research and development, procurement, and other 
activities undertaken during the preceding two fiscal 
years and planned for the current fiscal year and the 
next fiscal year by the Department of Defense, the De- 
partment of Energy, and the intelligence community to 
develop weapons and capabilities to defeat hardened 
and deeply buried targets. 

"(b) Report Elements. — A report submitted under 
subsection (a) shall — 

"(1) include a discussion of the integration and 
interoperability of the activities referred to in that 
subsection that were or will be undertaken during the 
four-fiscal-year period covered by the report, includ- 
ing a discussion of the relevance of such activities to 
applicable recommendations by the Chairman of the 
Joint Chiefs of Staff, assisted under section 181(b) of 
title 10, United States Code, by the Joint Require- 
ments Oversight Council; and 

"(2) set forth separately a description of the activi- 
ties referred to in that subsection, if any, that were 
or will be undertaken during the four-fiscal-year pe- 
riod covered by the report by each element of — 
"(A) the Department of Defense; 
"(B) the Department of Energy; and 
"(C) the intelligence community. 
"(c) Definition. — In this section, the term 'intel- 
ligence community' has the meaning given such term 
in section 3(4) of the National Security Act of 1947 (50 
U.S.C. 401a(4)). 

"(d) Termination. — No report is required under this 
section after the submission of the report that is due 
on March 1, 2013. 

"(e) Integration Activities in Fiscal Year 2003 
With Respect to RNEP. — The report under subsection 
(a) that is due on April 1, 2004, shall include, in addition 
to the elements specified in subsection (b), a descrip- 
tion of the integration and interoperability of the re- 
search and development, procurement, and other ac- 
tivities undertaken during fiscal year 2003 by the De- 
partment of Defense and the Department of Energy 
with respect to the Robust Nuclear Earth Penetrator." 

Pilot Programs for Revitalizing Laboratories and 
Test and Evaluation Centers of Department of 
Defense 

Pub. L. 107-314, div. A, title II, §241, Deo. 2, 2002, 116 
Stat. 2492, provided that: 

"(a) Additional Pilot Program. — (1) The Secretary 
of Defense may carry out a pilot program to dem- 
onstrate improved efficiency in the performance of re- 
search, development, test, and evaluation functions of 
the Department of Defense. 

"(2) Under the pilot program, the Secretary of De- 
fense shall provide the director of one science and tech- 
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nology laboratory, and the director of one test and 
evaluation laboratory, of each military department 
with authority for the following-: 

"(A) To use innovative methods of personnel man- 
agement appropriate for ensuring that the selected 
laboratories can — 

"(i) employ and retain a workforce appropriately 
balanced between permanent and temporary per- 
sonnel and among workers with appropriate levels 
of skills and experience; and 

"(ii) effectively shape workforces to ensure that 
the workforces have the necessary sets of skills and 
experience to fulfill their organizational missions. 
"(B) To develop or expand innovative methods of 
entering into and expanding cooperative relation- 
ships and arrangements with private sector organiza- 
tions, educational institutions (including primary 
and secondary schools), and State and local govern- 
ments to facilitate the training of a future scientific 
and technical workforce that will contribute signifi- 
cantly to the accomplishment of organizational mis- 
sions. 

"(C) To develop or expand innovative methods of 
establishing cooperative relationships and arrange- 
ments with private sector organizations and edu- 
cational institutions to promote the establishment of 
the technological industrial base in areas critical for 
Department of Defense technological requirements. 

"(D) To waive any restrictions not required by law 
that apply to the demonstration and implementation 
of methods for achieving the objectives set forth in 
subparagraphs (A), (B), and (C). 

"(3) The Secretary may carry out the pilot program 
under this subsection at each selected laboratory for a 
period of three years beginning not later than March 1, 
2003. 

"(b) Relationship to Fiscal Years 1999 and 2000 Re- 
VITALIZATION PILOT PROGRAMS. — The pilot program 
under this section is in addition to, but may be carried 
out in conjunction with, the fiscal years 1999 and 2000 
revitalization pilot programs. 

"(c) Reports. — (1) Not later than January 1, 2003, the 
Secretary shall submit to Congress a report on the ex- 
perience under the fiscal years 1999 and 2000 revitaliza- 
tion pilot programs in exercising the authorities pro- 
vided for the administration of those programs. The re- 
port shall include a description of — 

"(A) barriers to the exercise of the authorities that 
have been encountered; 

"(B) the proposed solutions for overcoming the bar- 
riers; and 

"(C) the progress made in overcoming the barriers. 
"(2) Not later than September 1, 2003, the Secretary 
of Defense shall submit to Congress a report on the im- 
plementation of the pilot program under subsection (a) 
and the fiscal years 1999 and 2000 revitalization pilot 
programs. The report shall include, for each such pilot 
program, the following: 

"(A) Each laboratory selected for the pilot pro- 
gram. 

"(B) To the extent practicable, a description of the 
innovative methods that are to be tested at each lab- 
oratory. 

"(C) The criteria to be used for measuring the suc- 
cess of each method to be tested. 

"(3) Not later than 90 days after the expiration of the 
period for the participation of a laboratory in a pilot 
program referred to in paragraph (2), the Secretary of 
Defense shall submit to Congress a final report on the 
participation of that laboratory in the pilot program. 
The report shall include the following: 

"(A) A description of the methods tested. 

"(B) The results of the testing. 

"(C) The lessons learned. 

"(D) Any proposal for legislation that the Sec- 
retary recommends on the basis of the experience at 
that laboratory under the pilot program. 
"(d) Extension op Authority por Other Revitaliza- 
tion Pilot Programs.— (1) [Amended section 246(a)(4) 
of Pub. L. 105-261, formerly set out as a note below.] 



"(2) [Amended section 245(a)(4) of Pub. L. 106-65, for- 
merly set out as a note below.] 

"(e) Partnerships Under Pilot Program. — (1) The 
Secretary of Defense may authorize one or more lab- 
oratories and test centers participating in the pilot 
program under subsection (a) or in one of the fiscal 
years 1999 and 2000 revitalization pilot programs to 
enter into a cooperative arrangement (in this sub- 
section referred to as a 'public-private partnership') 
with entities in the private sector and institutions of 
higher education for the performance of work. 

"(2) A competitive process shall be used for the selec- 
tion of entities outside the Government to participate 
in a public-private partnership. 

"(3)(A) Not more than one public-private partnership 
may be established as a limited liability company. 

"(B) An entity participating in a limited liability 
company as a party to a public-private partnership 
under the pilot program may contribute funds to the 
company, accept contributions of funds for the com- 
pany, and provide materials, services, and use of facili- 
ties for research, technology, and infrastructure of the 
company, if it is determined under regulations pre- 
scribed by the Secretary of Defense that doing so will 
improve the efficiency of the performance of research, 
test, and evaluation functions of the Department of De- 
fense. 

"(f) Fiscal Years 1999 and 2000 Revitalization Pilot 
Programs Defined. — In this section, the term 'fiscal 
years 1999 and 2000 revitalization pilot programs' 
means — 

"(1) the pilot programs authorized by section 246 of 
the Strom Thurmond National Defense Authorization 
Act for Fiscal Year 1999 (Public Law 105-261; 112 Stat. 
1955; [former] 10 U.S.C. 2358 note); and 

"(2) the pilot programs authorized by section 245 of 
the National Defense Authorization Act for Fiscal 
Year 2000 (Public Law 106-65; 113 Stat. 552; [former] 10 
U.S.C. 2358 note)." 

Pub. L. 106-65, div. A, title II, §245, Oct. 5, 1999, 113 
Stat. 552, as amended by Pub. L. 107-314, div. A, title II, 
§ 241(d)(2), Dec. 2, 2002, 116 Stat. 2493, authorized the 
Secretary of Defense to carry out a pilot program for 
up to five years beginning not later than Mar. 1, 2000, 
to demonstrate improved efficiency in the performance 
of research, development, test, and evaluation func- 
tions of the Department of Defense, and directed the 
Secretary to submit to Congress a report on the imple- 
mentation of the program not later than Mar. 1, 2000, 
and a final report promptly after the expiration of the 
period for participation in the program. 

Pub. L. 105-261, div. A, title II, §246, Oct. 17, 1998, 112 
Stat. 1955, as amended by Pub. L. 107-314, div. A, title 
II, § 241(d)(1), Dec. 2, 2002, 116 Stat. 2493, authorized the 
Secretary of Defense to carry out a pilot program for 
up to six years beginning not later than Mar. 1, 1999, to 
demonstrate improved cooperative relationships with 
universities and other private sector entities for the 
performance of research and development functions, 
and directed the Secretary to submit a report on the 
implementation of the program to Congress not later 
than Mar. 1, 1999, and a final report on participation in 
the program promptly after the expiration of the period 
for participation. 

Defense Experimental Program To Stimulate 
Competitive Research 

Pub. L. 105-18, title I, §307, June 12, 1997, 111 Stat. 169, 
provided that: "For the purposes of implementing the 
1997 Defense Experimental Program to Stimulate Com- 
petitive Research (DEPSCoR), the term 'State' means a 
State of the United States, the District of Columbia, 
Puerto Rico, Guam and the Virgin Islands of the United 
States, American Samoa and the Commonwealth of the 
Northern Mariana Islands." 

Pub. L. 103-337, div. A, title II, §257, Oct. 5, 1994, 108 
Stat. 2705, as amended by Pub. L. 104-106, div. A, title 
II, §273, Feb. 10, 1996, 110 Stat. 239; Pub. L. 104-201, div. 
A, title II, §264, Sept. 23, 1996, 110 Stat. 2465; Pub. L. 
105-85, div. A, title II, §243, Nov. 18, 1997, 111 Stat. 1667; 
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Pub. L. 106-65, div. A, title IX, § 911(a)(1), Oct. 5, 1999, 113 
Stat. 717; Pub. L. 107-314, div. A, title II, §247, Deo. 2, 
2002, 116 Stat. 2502; Pub. L. 110-181, div. A, title II, §239, 
Jan. 28, 2008, 122 Stat. 48; Pub. L. 111-383, div. A, title 
IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317, provided that: 
"(a) Program Required. — The Secretary of Defense, 
acting' through the Assistant Secretary of Defense for 
Research and Engineering, shall carry out a Defense 
Experimental Program to Stimulate Competitive Re- 
search (DEPSCoR) as part of the university research 
programs of the Department of Defense. 

"(b) Program Objectives. — The objectives of the pro- 
gram are as follows: 

"(1) To enhance the capabilities of institutions of 
higher education in eligible States to develop, plan, 
and execute science and engineering research that is 
competitive under the peer-review systems used for 
awarding Federal research assistance. 

"(2) To increase the probability of long-term 
growth in the competitively awarded financial assist- 
ance that institutions of higher education in eligible 
States receive from the Federal Government for 
science and engineering research. 
"(c) Program Activities. — In order to achieve the 
program objectives, the following activities are author- 
ized under the program: 

"(1) Competitive award of grants for research and 
instrumentation to support such research. 

"(2) Competitive award of financial assistance for 
graduate students. 

"(3) Any other activities that are determined nec- 
essary to further the achievement of the objectives of 
the program. 

"(d) Eligible States.— (1) The Under Secretary of 
Defense for Acquisition, Technology, and Logistics 
shall designate which States are eligible States for the 
purposes of this section. 

"(2) The Under Secretary of Defense for Acquisition, 
Technology, and Logistics shall designate a State as an 
eligible State if, as determined by the Under Sec- 
retary — 

"(A) the average annual amount of all Department 
of Defense obligations for science and engineering re- 
search and development that were in effect with in- 
stitutions of higher education in the State for the 
three fiscal years preceding the fiscal year for which 
the designation is effective or for the last three fiscal 
years for which statistics are available is less than 
the amount determined by multiplying 60 percent 
times the amount equal to Vm of the total average an- 
nual amount of all Department of Defense obligations 
for science and engineering research and development 
that were in effect with institutions of higher edu- 
cation in the United States for such three preceding 
or last fiscal years, as the case may be; and 

"(B) the State has demonstrated a commitment to 
developing research bases in the State and to improv- 
ing science and engineering research and education 
programs at institutions of higher education in the 
State. 

"(e) Coordination With Similar Federal Pro- 
grams. — (1) The Secretary shall consult with the Direc- 
tor of the National Science Foundation and the Direc- 
tor of the Office of Science and Technology Policy in 
the planning, development, and execution of the pro- 
gram and shall coordinate the program with the 
Experimental Program to Stimulate Competitive Re- 
search conducted by the National Science Foundation 
and with similar programs sponsored by other depart- 
ments and agencies of the Federal Government. 

"(2) All solicitations under the Defense Experimental 
Program to Stimulate Competitive Research may be 
made to, and all awards may be made through, the 
State committees established for purposes of the 
Experimental Program to Stimulate Competitive Re- 
search conducted by the National Science Foundation. 

"(3) A State committee referred to in paragraph (2) 
shall ensure that activities carried out in the State of 
that committee under the Defense Experimental Pro- 
gram to Stimulate Competitive Research are coordi- 



nated with the activities carried out in the State under 
other similar initiatives of the Federal Government to 
stimulate competitive research. 

"(f) State Defined. — In this section, the term 'State' 
means a State of the United States, the District of Co- 
lumbia, the Commonwealth of Puerto Rico, Guam, the 
Virgin Islands, American Samoa, and the Common- 
wealth of the Northern Mariana Islands." 

Defense Laboratories Personnel Demonstration 
Projects 

Pub. L. 111-84, div. A, title XI, §1105, Oct. 28, 2009, 123 
Stat. 2486, provided that: 

"(a) Designation of Laboratories. — Each of the fol- 
lowing is hereby designated as a Department of Defense 
science and technology reinvention laboratory (as de- 
scribed in section 342(b) of the National Defense Au- 
thorization Act for Fiscal Year 1995 (Public Law 
103-337; 108 Stat. 2721) [set out below], as amended by 
section 1114 of the Floyd D. Spence National Defense 
Authorization Act for Fiscal Year 2001): 

"(1) The Aviation and Missile Research Develop- 
ment and Engineering Center. 

"(2) The Army Research Laboratory. 
"(3) The Medical Research and Materiel Command. 
"(4) The Engineer Research and Development Com- 
mand. 

"(5) The Communications-Electronics Command. 

"(6) The Soldier and Biological Chemical Command. 

"(7) The Naval Sea Systems Command Centers. 

"(8) The Naval Research Laboratory. 

"(9) The Office of Naval Research. 

"(10) The Air Force Research Laboratory. 

"(11) The Tank and Automotive Research Develop- 
ment and Engineering Center. 

"(12) The Armament Research Development and 
Engineering Center. 

"(13) The Naval Air Warfare Center, Weapons Divi- 
sion. 

"(14) The Naval Air Warfare Center, Aircraft Divi- 
sion. 

"(15) The Space and Naval Warfare Systems Center, 
Pacific. 

"(16) The Space and Naval Warfare Systems Center, 
Atlantic. 

"(17) The laboratories within the Army Research 
Development and Engineering Command. 
"(b) Conversion Procedures. — The Secretary of De- 
fense shall implement procedures to convert the civil- 
ian personnel of each Department of Defense science 
and technology reinvention laboratory, as so des- 
ignated by subsection (a), from the personnel system 
which applies as of the date of the enactment of this 
Act [Oct. 28, 2009] to the personnel system under an ap- 
propriate demonstration project (as referred to in such 
section 342(b)). Any conversion under this subsection — 
"(1) shall not adversely affect any employee with 
respect to pay or any other term or condition of em- 
ployment; 

"(2) shall be consistent with section 4703(f) of title 
5, United States Code; 

"(3) shall be completed within 18 months after the 
date of the enactment of this Act; and 

"(4) shall not apply to prevailing rate employees (as 
defined by section 5342(a)(2) of title 5, United States 
Code) or senior executives (as defined by section 
3132(a)(3) of such title). 

"(c) Limitation. — The science and technology re- 
invention laboratories, as so designated by subsection 
(a), may not implement any personnel system, other 
than a personnel system under an appropriate dem- 
onstration project (as referred to in such section 342(b) 
[set out below]), without prior congressional authoriza- 
tion." 

Pub. L. 110-181, div. A, title XI, §1107, Jan. 28, 2008, 122 
Stat. 357, as amended by Pub. L. 110-417, [div. A], title 
XI, §1109, Oct. 14, 2008, 122 Stat. 4618; Pub. L. 111-84, div. 
A, title X, § 1073(d), Oct. 28, 2009, 123 Stat. 2475; Pub. L. 
111-383, div. A, title XI, § 1101(b), Jan. 7, 2011, 124 Stat. 
4382; Pub. L. 112-81, div. A, title X, § 1066(b)(2), Dec. 31, 
2011, 125 Stat. 1588, provided that: 
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"(a) Requirement. — The Secretary of Defense shall 
take all necessary actions to fully Implement and use 
the authorities provided to the Secretary under section 
342(b) of the National Defense Authorization Act for 
Fiscal Year 1995 (Public Law 103-337; 108 Stat. 2721) [set 
out below], as amended by section 1114 of the Floyd D. 
Spence National Defense Authorization Act for Fiscal 
Year 2001 (as enacted into law by Public Law 106-398; 
114 Stat. 1654A-315), to carry out personnel manage- 
ment demonstration projects at Department of Defense 
laboratories designated by section 1105(a) of the Na- 
tional Defense Authorization Act for Fiscal Year 2010 
(Public Law 111-84; 123 Stat. 2486; 10 U.S.C. 2358 note) as 
Department of Defense science and technology reinven- 
tion laboratories. 

"(b) Process for Full Implementation. — The Sec- 
retary of Defense shall also implement a process and 
implementation plan to fully utilize the authorities de- 
scribed in subsection (a) to enhance the performance of 
the missions of the laboratories. 

"(c) Other Laboratories. — Any flexibility available 
to any demonstration laboratory shall be available for 
use at any other laboratory designated by section 
1105(a) of the National Defense Authorization Act for 
Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2486) as a 
Department of Defense science and technology reinven- 
tion laboratory. 

"(d) Submission of List and Description. — Not later 
than March 1 of each year, the Secretary of Defense 
shall submit to Congress a report containing a list and 
description of the demonstration project notices, 
amendments, and changes requested by the labora- 
tories during the preceding calendar year. The list shall 
include all approved and disapproved notices, amend- 
ments, and changes, and the reasons for disapproval or 
delay in approval. 
"(e) Status Reports. — 

"(1) In general. — The Secretary shall include in 
each report under subsection (d) the information de- 
scribed in paragraph (2). 

"(2) Information required. — Each report under 
subsection (d) shall describe the following: 

"(A) The actions taken by the Secretary of De- 
fense under subsection (a) during the year covered 
by the report. 

"(B) The progress made by the Secretary of De- 
fense during such year in developing and imple- 
menting the plan required by subsection (b), includ- 
ing the anticipated date for completion of such plan 
and a list and description of any issues relating to 
the development or implementation of such plan. 

"(C) With respect to any applications by any De- 
partment of Defense laboratories seeking to be des- 
ignated as a demonstration laboratory or to other- 
wise obtain any of the personnel flexibilities avail- 
able to a demonstration laboratory — 

"(i) the number of applications that were re- 
ceived, pending, or acted on during such year; 

"(ii) the status or disposition of any applica- 
tions under clause (i), including, in the case of 
any application on which a final decision was ren- 
dered, the laboratory involved, what the labora- 
tory had requested, the decision reached, and the 
reasons for the decision; and 

"(iii) in the case of any applications under 
clause (i) on which a final decision was not ren- 
dered, the date by which a final decision is antici- 
pated. 

"(3) Definition. — For purposes of this subsection, 
the term 'demonstration laboratory' means a labora- 
tory designated by the Secretary of Defense under 
the provisions of section 342(b) of the National De- 
fense Authorization Act for Fiscal Year 1995 [Pub. L. 
103-337, set out below] (as cited in subsection (a))." 
Pub. L. 103-337, div. A, title III, § 342(b), Oct. 5, 1994, 
108 Stat. 2721, as amended by Pub. L. 106-65, div. A, title 
XI, §1109, Oct. 5, 1999, 113 Stat. 779; Pub. L. 106-398, §1 
[[div. A], title XI, §1114], Oct. 30, 2000, 114 Stat. 1654, 
1654A-315, provided that: 

"(1) The Secretary of Defense may carry out person- 
nel demonstration projects at Department of Defense 



laboratories designated by the Secretary as Depart- 
ment of Defense science and technology reinvention 
laboratories. 

"(2)(A) Each personnel demonstration project carried 
out under the authority of paragraph (1) shall be gener- 
ally similar in nature to the China Lake demonstration 
project. 

"(B) For purposes of subparagraph (A), the China 
Lake demonstration project is the demonstration 
project that is authorized by section 6 of the Civil Serv- 
ice Miscellaneous Amendments Act of 1983 [Pub. L. 
98-224, 98 Stat. 49] to be continued at the Naval Weap- 
ons Center, China Lake, California, and at the Naval 
Ocean Systems Center, San Diego, California. 

"(3) If the Secretary carries out a demonstration 
project at a laboratory pursuant to paragraph (1), sec- 
tion 4703 of title 5, United States Code, shall apply to 
the demonstration project, except that — 

"(A) subsection (d) of such section 4703 shall not 
apply to the demonstration project; 

"(B) the authority of the Secretary to carry out the 
demonstration project is that which is provided in 
paragraph (1) rather than the authority which is pro- 
vided in such section 4703; and 

"(C) the Secretary shall exercise the authorities 
granted to the Office of Personnel Management under 
such section 4703. 

"(4) The employees of a laboratory covered by a per- 
sonnel demonstration project carried out under this 
section [enacting this note] shall be exempt from, and 
may not be counted for the purposes of, any constraint 
or limitation in a statute or regulation in terms of su- 
pervisory ratios or maximum number of employees in 
any specific category or categories of employment that 
may otherwise be applicable to the employees. The em- 
ployees shall be managed by the director of the labora- 
tory subject to the supervision of the Under Secretary 
of Defense for Acquisition, Technology, and Logistics. 

"(5) The limitations in section 5373 of title 5, United 
States Code, do not apply to the authority of the Sec- 
retary under this section to prescribe salary schedules 
and other related benefits." 

Inclusion of Women and Minorities in Clinical 
Research Projects 

Section 252 of Pub. L. 103-160 provided that: 

"(a) General Rule. — In conducting or supporting 

clinical research, the Secretary of Defense shall ensure 

that — 

"(1) women who are members of the Armed Forces 
are included as subjects in each project of such re- 
search; and 

"(2) members of minority groups who are members 
of the Armed Forces are included as subjects of such 
research. 

"(b) Waiver Authority. — The requirement in sub- 
section (a) regarding women and members of minority 
groups who are members of the Armed Forces may be 
waived by the Secretary of Defense with respect to a 
project of clinical research if the Secretary determines 
that the inclusion, as subjects in the project, of women 
and members of minority groups, respectively — 

"(1) is inappropriate with respect to the health of 

the subjects; 

"(2) is inappropriate with respect to the purpose of 
the research; or 

"(3) is inappropriate under such other circum- 
stances as the Secretary of Defense may designate. 
"(c) Requirement for Analysis of Research. — In 
the case of a project of clinical research in which 
women or members of minority groups will under sub- 
section (a) be included as subjects of the research, the 
Secretary of Defense shall ensure that the project is de- 
signed and carried out so as to provide for a valid 
analysis of whether the variables being tested in the re- 
search affect women or members of minority groups, as 
the case may be, differently than other persons who are 
subjects of the research." 

University Research Initiative Support Program 

Pub. L. 103-160, div. A, title VIII, §802, Nov. 30, 1993, 
107 Stat. 1701, as amended by Pub. L. 104-106, div. A, 
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title II, §275, Feb. 10, 1996, 110 Stat. 241; Pub. L. 104-201, 
div. A, title II, §263, Sept. 23, 1996, 110 Stat. 2465; Pub. 
L. 111-383, div. A, title IX, § 901(a)(2), Jan. 7, 2011, 124 
Stat. 4317, provided that: 

"(a) Establishment. — The Secretary of Defense, 
through the Assistant Secretary of Defense for Re- 
search and Engineering, may establish a University Re- 
search Initiative Support Program. 

"(b) Purpose. — Under the program, the Assistant 
Secretary may award grants and contracts to eligible 
institutions of higher education to support the conduct 
of research and development relevant to requirements 
of the Department of Defense. 

"(c) Eligibility. — An institution of higher education 
is eligible for a grant or contract under the program if 
the institution has received less than a total of 
$2,000,000 in grants and contracts from the Department 
of Defense in the two most recent fiscal years for which 
complete statistics are available when proposals are re- 
quested for such grant or contract. 

"(d) Competition Required. — The Assistant Sec- 
retary shall use competitive procedures in awarding 
grants and contracts under the program. 

"(e) Selection Process. — In awarding grants and 
contracts under the program, the Assistant Secretary 
shall use a merit-based selection process that is con- 
sistent with the provisions of section 2361(a) of title 10, 
United States Code. 

"(f) Regulations.— Not later than 90 days after the 
date of the enactment of this Act [Nov. 30, 1993], the As- 
sistant Secretary shall prescribe regulations for carry- 
ing out the program. 

"(g) Funding. — Of the amounts authorized to be ap- 
propriated under section 201 [107 Stat. 1583], $20,000,000 
shall be available for the University Research Initia- 
tive Support Program." 

Independent Research and Development; Bid and 
Proposal Costs; Negotiation of Advance Agree- 
ments With Contractors; Annual Report to Con- 
gress 

Pub. L. 91-441, title II, §203, Oct. 7, 1970, 84 Stat. 906, 
as amended by Pub. L. 96-342, title II, §208, Sept. 8, 1980, 
94 Stat. 1081, provided that no funds authorized to be 
appropriated to Department of Defense by this or any 
other Act were to be used to finance independent re- 
search and development or bid and proposal costs un- 
less such work had, in opinion of Secretary of Defense, 
potential relationship to military functions or oper- 
ations, and advance agreements regarding payment for 
such work had been negotiated, prior to repeal by Pub. 
L. 101-510, div. A, title VIII, § 824(b), Nov. 5, 1990, 104 
Stat. 1604. See section 2372 of this title. 

Relationship op Research Projects or Studies to 
Military Function or Operation 

Pub. L. 91-441, title II, §204, Oct. 7, 1970, 84 Stat. 908, 
which provided that no funds authorized to be appro- 
priated to the Department of Defense by this or any 
other Act may be used to finance any research project 
or study unless such project or study has, in the opin- 
ion of the Secretary of Defense, a potential relation- 
ship to a military function or operation, was repealed 
and restated in subsec. (b) of this section by Pub. L. 
100-370, § 1(g)(3)(C), (5), July 19, 1988, 102 Stat. 847. 

Herbicides and Defoliation Program; Comprehen- 
sive Study and Investigation; Report by January 
31, 1972; Transmittal to President and Congress 
by March 1, 1972 

Pub. L. 91^41, title V, § 506(c), Oct. 7, 1970, 84 Stat. 
913, directed Secretary of Defense to enter into appro- 
priate arrangements with National Academy of Sci- 
ences to conduct a comprehensive study and investiga- 
tion to determine (A) ecological and physiological dan- 
gers inherent in use of herbicides, and (B) ecological 
and physiological effects of defoliation program carried 
out by Department of Defense in South Vietnam, with 



a report on the study to be transmitted to President 
and Congress by Mar. 1, 1972. 

Campuses Barring Military Recruiters; Cessation 
of Payments; Notification of Secretary of De- 
fense 

Pub. L. 92-436, title VI, §606, Sept. 29, 1972, 86 Stat. 
740, provided that: 

"(a) No part of the funds appropriated pursuant to 
this or any other Act for the Department of Defense or 
any of the Armed Forces may be used at any institu- 
tion of higher learning if the Secretary of Defense or 
his designee determines that recruiting personnel of 
any of the Armed Forces of the United States are being 
barred by the policy of such institution from the prem- 
ises of the institution: except in a case where the Sec- 
retary of the service concerned certifies to the Con- 
gress in writing that a specific course of instruction is 
not available at any other institution of higher learn- 
ing and furnishes to the Congress the reasons why such 
course of instruction is of vital importance to the secu- 
rity of the United States. 

"(b) The prohibition made by subsection (a) of this 
section as it applies to research and development funds 
shall not apply if the Secretary of Defense or his des- 
ignee determines that the expenditure is a continu- 
ation or a renewal of a previous program with such in- 
stitution which is likely to make a significant con- 
tribution to the defense effort. 

"(c) The Secretaries of the military departments 
shall furnish to the Secretary of Defense or his des- 
ignee within 60 days after the date of enactment of this 
Act [Sept. 29, 1972] and each January 31 and June 30 
thereafter the names of any institution of higher learn- 
ing which the Secretaries determine on such dates are 
affected by the prohibitions contained in this section." 

Similar provisions were contained in the following 
prior authorization acts: 

Pub. L. 92-156, title V, §502, Nov. 17, 1971, 85 Stat. 427. 

Pub. L. 91^41, title V, §510, Oct. 7, 1970, 84 Stat. 914. 

Federal Contract Research Centers; Officers' 
Compensation; Notification to Congress 

Pub. L. 91-121, title IV, §407, Nov. 19, 1969, 83 Stat. 208, 
related to restrictions on use of appropriations for com- 
pensation of officers and employees of Federal contract 
research centers, and notice requirements respecting 
such payments, prior to repeal by Pub. L. 96-107, title 
VIII, § 819(c), Nov. 9, 1979, 93 Stat. 819. See section 2359 
of this title. 

§ 2359. Science and technology programs to be 
conducted so as to foster the transition of 
science and technology to higher levels of re- 
search, development, test, and evaluation 

(a) Policy. — Each official specified in sub- 
section (b) shall ensure that the management 
and conduct of the science and technology pro- 
grams under the authority of that official are 
carried out in a manner that will foster the 
transition of science and technology to higher 
levels of research, development, test, and eval- 
uation. 

(b) Covered Officials.— Subsection (a) applies 
to the following officials of the Department of 
Defense: 

(1) The Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

(2) The Secretary of each military depart- 
ment. 

(3) The Director of the Defense Advanced Re- 
search Projects Agency. 

(4) The directors and heads of other offices 
and agencies of the Department of Defense 
with assigned research, development, test, and 
evaluation responsibilities. 
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(Added Pub. L. 106-398, §1 [[div. A], title IX, 
§ 904(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-225.) 

Prior Provisions 

A prior section 2359, added Pub. L. 96-107, title VIII, 
§ 819(a)(1), Nov. 9, 1979, 93 Stat. 818, related to reports on 
salaries of officers of Federal contract research centers, 
prior to repeal by Pub. L. 101-510, div. A, title XIII, 
§ 1322(a)(5), Nov. 5, 1990, 104 Stat. 1671. 

§ 2359a. Technology Transition Initiative 

(a) Initiative Required. — The Secretary of De- 
fense, acting' through the Under Secretary of De- 
fense for Acquisition, Technology, and Logis- 
tics, shall carry out an initiative, to be known 
as the Technology Transition Initiative (herein- 
after in this section referred to as the "Initia- 
tive"), to facilitate the rapid transition of new 
technologies from science and technology pro- 
grams of the Department of Defense into acqui- 
sition programs of the Department for the pro- 
duction of such technologies. 

(b) Objectives. — The objectives of the Initia- 
tive are as follows: 

(1) To accelerate the introduction of new 
technologies into operational capabilities for 
the armed forces. 

(2) To successfully demonstrate new tech- 
nologies in relevant environments. 

(c) Management op Initiative. — (1) The Under 
Secretary shall designate a senior official of the 
Department of Defense (hereinafter in this sec- 
tion referred to as the "Manager") to manage 
the Initiative. 

(2) In managing the Initiative, the Manager 
shall — 

(A) report directly to the Under Secretary; 
and 

(B) obtain advice and other assistance from 
the Technology Transition Council established 
under subsection (g). 

(3) The Manager shall— 

(A) in consultation with the Technology 
Transition Council established under sub- 
section (g), identify promising technology 
transition projects that can contribute to 
meeting Department of Defense technology 
goals and requirements; 

(B) identify potential sponsors in the De- 
partment of Defense to manage such projects; 
and 

(C) provide funds under subsection (f) for 
those projects that are selected under sub- 
section (d)(2). 

(d) Selection of Projects.— (1) The science 
and technology and acquisition executives of 
each military department and each appropriate 
Defense Agency and the commanders of the uni- 
fied and specified combatant commands may 
nominate technology transition projects for im- 
plementation under subsection (e) and shall sub- 
mit a list of the projects so nominated to the 
Manager. 

(2) The Manager, in consultation with the 
Technology Transition Council established 
under subsection (g), shall select projects for im- 
plementation under subsection (e) from among 
the projects on the lists submitted under para- 
graph (1). 

(e) Implementation of Projects.— For each 
project selected under subsection (d)(2), the 



Manager shall designate a military department 
or Defense Agency to implement the project. 

(f) Funding of Projects. — (1) From funds 
made available to the Manager for the Initia- 
tive, the Manager shall, subject to paragraphs 
(2) and (3), provide funds for each project se- 
lected under subsection (d)(2) in an amount de- 
termined by mutual agreement between the 
Manager and the acquisition executive of the 
military department or Defense Agency con- 
cerned. 

(2) The amount of funds provided to a project 
under paragraph (1) by the military department 
or Defense Agency concerned shall be the appro- 
priate share of the military department or De- 
fense Agency, as the case may be, of the cost of 
the project, as determined by the Manager. 

(3) A project shall not be provided funds under 
this subsection for more than four fiscal years. 

(g) Technology Transition Council.— (1) 
There is a Technology Transition Council in the 
Department of Defense. The Council is composed 
of the following members: 

(A) The science and technology executive of 
each military department and each Defense 
Agency. 

(B) The acquisition executive of each mili- 
tary department. 

(C) The members of the Joint Requirements 
Oversight Council. 

(2) The duty of the Council shall be to support 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics in developing policies 
to facilitate the rapid transition of technologies 
from science and technology programs into ac- 
quisition programs of the Department of De- 
fense. 

(3) The Council shall meet not less often than 
semiannually to carry out its duty under para- 
graph (2). 

(h) Definition. — In this section, the term "ac- 
quisition executive", with respect to a military 
department or Defense Agency, means the offi- 
cial designated as the senior procurement execu- 
tive for that military department or Defense 
Agency for the purposes of section 16(c) 1 of the 
Office of Federal Procurement Policy Act (41 
U.S.C. 414(c)). 

(Added Pub. L. 107-314, div. A, title II, § 242(a)(1), 
Dec. 2, 2002, 116 Stat. 2494; amended Pub. L. 

109- 163, div. A, title II, § 255(a), Jan. 6, 2006, 119 
Stat. 3180; Pub. L. 109-364, div. A, title X, 
§ 1071(a)(2), Oct. 17, 2006, 120 Stat. 2398; Pub. L. 

110- 181, div. A, title II, §233, Jan. 28, 2008, 122 
Stat. 46; Pub. L. 110-417, [div. A], title II, §253(b), 
Oct. 14, 2008, 122 Stat. 4402.) 

Repeal of Section 

Pub. L. 112-81, div. A, title II, § 251(a)(1), (b), 
Dec. 31, 2011, 125 Stat. 1347, provided that this 
section is repealed effective Oct. 1, 2013. 

References in Text 

Section 16(c) of the Office of Federal Procurement 
Policy Act, referred to in subsec. (h), which was classi- 
fied to section 414(c) of former Title 41, Public Con- 
tracts, was repealed and restated as section 1702(c) of 
Title 41, Public Contracts, by Pub. L. 111-350, §§3, 7(b), 
Jan. 4, 2011, 124 Stat. 3677, 3855. 



1 See References in Text note below. 
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Amendments 

2008— Subsec. (f)(2). Pub. L. 110-181 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The amount of funds provided to a project under para- 
graph (1) shall be not less than the amount equal to 50 
percent of the total cost of the project." 

Subsecs. (h), (i). Pub. L. 110-417 redesignated subsec. 
(i) as (h) and struck out heading and text of former sub- 
sec. (h). Text read as follows: "Not later than March 31 
of each year, the Under Secretary shall submit to the 
Committee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee on 
Armed Services and the Committee on Appropriations 
of the House of Representatives a report on the activi- 
ties carried out by the Initiative during the preceding 
fiscal year." 

2006— Subsec. (g)(2). Pub. L. 109-163 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"The duty of the Council shall be to provide advice and 
assistance to the Manager under this section." 

Subsec. (i). Pub. L. 109-364 substituted "section 16(c) 
of the Office of Federal Procurement Policy Act (41 
U.S.C. 414(c))" for "section 16(3) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 414(3))". 

Effective Date of Repeal 

Pub. L. 112-81, div. A, title II, § 251(b), Dec. 31, 2011, 125 
Stat. 1347, provided that: "The amendments made by 
subsection (a) [repealing this section] shall take effect 
on October 1, 2013." 

Defense Research and Development Rapid 
Innovation Program 

Pub. L. 111-383, div. A, title X, §1073, Jan. 7, 2011, 124 
Stat. 4366, provided that: 

"(a) Program Established. — The Secretary of De- 
fense shall establish a competitive, merit-based pro- 
gram to accelerate the fielding of technologies devel- 
oped pursuant to phase II Small Business Innovation 
Research Program projects, technologies developed by 
the defense laboratories, and other innovative tech- 
nologies (including dual use technologies). The purpose 
of this program is to stimulate innovative technologies 
and reduce acquisition or lifecycle costs, address tech- 
nical risks, improve the timeliness and thoroughness of 
test and evaluation outcomes, and rapidly insert such 
products directly in support of primarily major defense 
acquisition programs, but also other defense acquisi- 
tion programs that meet critical national security 
needs. 

"(b) Guidelines. — Not later than 180 days after the 
date of the enactment of this Act [Jan. 7, 2011], the Sec- 
retary shall issue guidelines for the operation of the 
program. At a minimum such guidance shall provide 
for the following: 

"(1) The issuance of an annual broad agency an- 
nouncement or the use of any other competitive or 
merit-based processes by the Department of Defense 
and by each military department for candidate pro- 
posals in direct support of primarily major defense 
acquisition programs, but also other defense acquisi- 
tion programs as described in subsection (a). 

"(2) The review of candidate proposals by the De- 
partment of Defense and by each military department 
and the merit-based selection of the most promising 
cost-effective proposals for funding through con- 
tracts, cooperative agreements, and other trans- 
actions for the purposes of carrying out the program. 

"(3) The total amount of funding provided to any 
project under the program shall not exceed $3,000,000, 
unless the Secretary, or the Secretary's designee, ap- 
proves a larger amount of funding for the project. 
Any such approval shall be made on a case-by-case 
basis and notice of any such approval shall be submit- 
ted to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] by not 
later than 30 days after such approval is made. 

"(4) No project shall be funded under the program 
for more than two years, unless the Secretary, or the 



Secretary's designee, approves funding for any addi- 
tional year. Any such approval shall be made on a 
case-by-case basis and notice of any such approval 
shall be submitted to the congressional defense com- 
mittees by not later than 30 days after such approval 
is made. 

"(c) Treatment Pursuant to Certain Congres- 
sional Rules. — Nothing in this section shall be inter- 
preted to require or enable any official of the Depart- 
ment of Defense to provide funding under this section 
to any earmark as defined pursuant to House Rule XXI, 
clause 9, or any congressionally directed spending item 
as defined pursuant to Senate Rule XLIV, paragraph 5. 

"(d) Funding. — Subject to the availability of appro- 
priations for such purpose, the amounts authorized to 
be appropriated for research, development, test, and 
evaluation for each of fiscal years 2011 through 2015 
may be used for any such fiscal year for the program 
established under subsection (a). 

"(e) Transfer Authority. — The Secretary may 
transfer funds available for the program to the re- 
search, development, test, and evaluation accounts of a 
military department, defense agency, or the unified 
combatant command for special operations forces pur- 
suant to a proposal, or any part of a proposal, that the 
Secretary determines would directly support the pur- 
poses of the program. The transfer authority provided 
in this subsection is in addition to any other transfer 
authority available to the Department of Defense. 

"(f) Report. — Not later than 60 days after the last 
day of a fiscal year during which the Secretary carries 
out a program under this section, the Secretary shall 
submit to the congressional defense committees a re- 
port that includes a list and description of each project 
funded under this section, including, for each such 
project, the amount of funding provided for the project, 
the defense acquisition program that the project sup- 
ports, including the extent to which the project meets 
needs identified in its acquisition plan, the anticipated 
timeline for transition for the project, and the degree 
to which a competitive, merit-based process was used 
to evaluate and select the performers of the projects se- 
lected under this program. 

"(g) Termination. — The authority to carry out a pro- 
gram under this section shall terminate on September 
30, 2015. Any amounts made available for the program 
that remain available for obligation on the date the 
program terminates may be transferred under sub- 
section (e) during the 180-day period beginning on the 
date of the termination of the program." 

§ 2359b. Defense Acquisition Challenge Program 

(a) Program Required.— (1) The Secretary of 
Defense, acting through the Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics, shall carry out a program to provide oppor- 
tunities for the increased introduction of inno- 
vative and cost-saving technology in acquisition 
programs of the Department of Defense. 

(2) The program, to be known as the Defense 
Acquisition Challenge Program (hereinafter in 
this section referred to as the "Challenge Pro- 
gram"), shall provide any person or activity 
within or outside the Department of Defense 
with the opportunity to propose alternatives, to 
be known as challenge proposals, at the compo- 
nent, subsystem, or system level of an existing 
Department of Defense acquisition program that 
would result in improvements in performance, 
affordability, manufacturability, or operational 
capability of that acquisition program. 

(b) Panels.— The Under Secretary shall estab- 
lish one or more panels of highly qualified sci- 
entists and engineers (hereinafter in this section 
referred to as "Panels") to provide preliminary 
evaluations of challenge proposals under sub- 
section (c). 



§ 2359b 



TITLE 10— ARMED FORCES 



Page 1348 



(c) Preliminary Evaluation by Panels. — (1) 
Under procedures prescribed by the Under Sec- 
retary, a person or activity within or outside 
the Department of Defense may submit chal- 
lenge proposals to a Panel, through the unsolic- 
ited proposal process or in response to a broad 
agency announcement. 

(2) The Under Secretary shall establish proce- 
dures pursuant to which appropriate officials of 
the Department of Defense may identify propos- 
als submitted through the unsolicited proposal 
process as challenge proposals. The procedures 
shall provide for the expeditious referral of such 
proposals to a Panel for preliminary evaluation 
under this subsection. 

(3) The Under Secretary shall issue on an an- 
nual basis not less than one such broad agency 
announcement inviting interested parties to 
submit challenge proposals. Such announce- 
ments may also identify particular technology 
areas and acquisition programs that will be 
given priority in the evaluation of challenge 
proposals. 

(4) (A) The Under Secretary shall establish pro- 
cedures for the prompt issuance of a solicitation 
for challenge proposals addressing — 

(i) any acquisition program for which, since 
the last such announcement, the Secretary 
concerned has determined under section 
2433(d) of this title that the program's acquisi- 
tion unit cost or procurement unit cost has in- 
creased by a percentage equal to or greater 
than the critical cost growth threshold for the 
program (in this section referred to as a "crit- 
ical cost growth threshold breach"); and 

(ii) any design, engineering, manufacturing, 
or technology integration issues, in accord- 
ance with the assessment required by section 
2433(e)(2)(A) of this title, that have contrib- 
uted significantly to the cost growth of such 
program. 

(B) A solicitation under this paragraph may be 
included in a broad agency announcement issued 
pursuant to paragraph (3) as long as the broad 
agency announcement is released in an expedi- 
tious manner following the determination of the 
Secretary concerned that a critical cost growth 
threshold breach has occurred with respect to a 
major defense acquisition program. 

(5) Under procedures established by the Under 
Secretary, a Panel shall carry out a preliminary 
evaluation of each challenge proposal submitted 
in response to a broad agency announcement, or 
submitted through the unsolicited proposal 
process and identified challenge proposal in 
accordance with paragraph (2), to determine 
each of the following: 

(A) Whether the challenge proposal has 
merit. 

(B) Whether the challenge proposal is likely 
to result in improvements in performance, af- 
fordability, manufacturability, or operational 
capability at the component, subsystem, or 
system level of an acquisition program. 

(C) Whether the challenge proposal could be 
implemented in the acquisition program rap- 
idly, at an acceptable cost, and without unac- 
ceptable disruption to the acquisition pro- 
gram. 

(6) The Under Secretary — 



(A) may establish procedures to ensure that 
the Challenge Program does not become an 
avenue for the repetitive submission of propos- 
als that have been previously reviewed and 
found not to have merit; and 

(B) may establish procedures to ensure that 
the Challenge Program establishes appropriate 
priorities for proposals from businesses that 
are not major contractors with the Depart- 
ment of Defense. 

(7) If a Panel determines that a challenge pro- 
posal satisfies each of the criteria specified in 
paragraph (5), the person or activity submitting 
that challenge proposal shall be provided an op- 
portunity to submit such challenge proposal for 
a full review and evaluation under subsection 
(d). 

(d) Full Review and Evaluation. — (1) Under 
procedures prescribed by the Under Secretary, 
for each challenge proposal submitted for a full 
review and evaluation as provided in subsection 
(c)(7), the office carrying out the acquisition 
program to which the proposal relates shall, in 
consultation with the prime system contractor 
carrying out such program, conduct a full re- 
view and evaluation of the proposal. 

(2) The full review and evaluation shall, inde- 
pendent of the determination of a Panel under 
subsection (c)(5), determine each of the matters 
specified in subparagraphs (A), (B), and (C) of 
such subsection. The full review and evaluation 
shall also include — 

(A) an assessment of the cost of adopting the 
challenge proposal and implementing it in the 
acquisition program; and 

(B) consideration of any intellectual prop- 
erty issues associated with the challenge pro- 
posal. 

(e) Action Upon Favorable Full Review and 
Evaluation. — (1) Under procedures prescribed by 
the Under Secretary, each challenge proposal 
determined under a full review and evaluation 
to satisfy each of the criteria specified in sub- 
section (c)(5) with respect to an acquisition pro- 
gram shall be considered by the office carrying 
out the applicable acquisition program and the 
prime system contractor for incorporation into 
the acquisition program as a new technology in- 
sertion at the component, subsystem, or system 
level. 

(2) The Under Secretary shall encourage the 
adoption of each challenge proposal referred to 
in paragraph (1) by providing suitable incentives 
to the office carrying out the acquisition pro- 
gram and the prime system contractor carrying 
out such program. 

(3) In the case of a challenge proposal submit- 
ted in response to a solicitation issued as a re- 
sult of a critical cost growth threshold breach 
that is determined under full review and evalua- 
tion to satisfy each of the criteria specified in 
subsection (c)(5), the Under Secretary shall es- 
tablish guidelines for covering the costs of the 
challenge proposal. If appropriate, such guide- 
lines shall not be restricted to funding provided 
by the Defense Acquisition Challenge Program, 
but shall also consider alternative funding 
sources, such as the acquisition program with 
respect to which the breach occurred. 

(f) Action Upon Unfavorable Full Review 
and Evaluation. — Under procedures prescribed 
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by the Under Secretary, if a challenge proposal 
is determined by a Panel to satisfy each of the 
criteria specified in subsection (c)(5), but is not 
determined under a full review and evaluation 
to satisfy such criteria, the following- provisions 
apply: 

(1) The office carrying out the full review 
and evaluation shall provide to the Panel that 
conducted the preliminary evaluation a state- 
ment containing a summary of the rationale 
for the unfavorable evaluation. 

(2) If the Panel disagrees with the rationale 
provided under paragraph (1), the Panel may 
return the challenge proposal to the office for 
further consideration. 

(g) Access to Technical Resources. — (1) 
Under procedures established by the Under Sec- 
retary, the technical resources of the labora- 
tories, research, development, and engineering 
centers, test and evaluation activities, and 
other elements of the Department may be called 
upon to support the activities of the Challenge 
Program. 

(2) Funds available to carry out this program 
may be used to compensate such laboratories, 
centers, activities, and elements for technical 
assistance provided to a Panel pursuant to para- 
graph (1). 

(h) Conflicts of Interest and Confidential- 
ity. — In carrying out each preliminary evalua- 
tion under subsection (c) and full review under 
subsection (d), the Under Secretary shall ensure 
the elimination of conflicts of interest and that 
the identity of any person or activity submit- 
ting a challenge proposal is not disclosed out- 
side the Federal Government, prior to contract 
award, without the consent of the person or ac- 
tivity. For purposes of the proceeding sentence, 
the term "Federal Government" includes both 
employees of the Federal Government and em- 
ployees of Federal Government contractors pro- 
viding advisory and assistance services as de- 
scribed in part 37 of the Federal Acquisition 
Regulation. 

(i) Limitation on Use of Funds. — Funds made 
available for the Challenge Program may be 
used only for activities authorized by this sec- 
tion, and not for implementation of challenge 
proposals. 

(j) System Defined. — In this section, the term 
"system" — 

(1) means — 

(A) the organization of hardware, software, 
material, facilities, personnel, data, and 
services needed to perform a designated 
function with specified results (such as the 
gathering of specified data, its processing, 
and its delivery to users); or 

(B) a combination of two or more inter- 
related pieces (or sets) of equipment ar- 
ranged in a functional package to perform 
an operational function or to satisfy a re- 
quirement; and 

(2) includes a major system (as defined in 
section 2302(5) of this title). 

(k) Pilot Program for Programs Other 
Than Major Defense Acquisition Programs.— 
(1) In general.— The Under Secretary of De- 
fense for Acquisition, Technology, and Logis- 
tics shall carry out a pilot program to expand 



the use of the authority provided in this sec- 
tion to provide opportunities for the introduc- 
tion of innovative and cost-saving approaches 
to programs other than major defense acquisi- 
tion programs through the submission, review, 
and implementation, where appropriate, of 
qualifying proposals. 

(2) Qualifying proposals.— For purposes of 
this subsection, a qualifying proposal is an 
offer to supply a nondevelopmental item 
that — 

(A) is evaluated as achieving a level of per- 
formance that is at least equal to the level 
of performance of an item being procured 
under a covered acquisition program and as 
providing savings in excess of 15 percent 
after considering all costs to the Govern- 
ment of implementing such proposal; or 

(B) is evaluated as achieving a level of per- 
formance that is significantly better than 
the level of performance of an item being 
procured under a covered acquisition pro- 
gram without any increase in cost to the 
Government. 

(3) Review procedures.— The Under Sec- 
retary shall adopt modifications as may be 
needed to the procedures applicable to the 
Challenge Program to provide for Department 
of Defense review of, and action on, qualifying 
proposals. Such procedures shall include, at a 
minimum, the issuance of a broad agency an- 
nouncement inviting interested parties to sub- 
mit qualifying proposals in areas of interest to 
the Department. 

(4) Definitions.— In this subsection: 

(A) Nondevelopmental item.— The term 
"nondevelopmental item" has the meaning 
given that term in section 4 1 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 
403). 

(B) Covered acquisition program.— The 
term "covered acquisition program" means 
any acquisition program of the Department 
of Defense other than a major defense acqui- 
sition program, but does not include any 
contract awarded under an exception to 
competitive acquisition authorized by the 
Small Business Act (15 U.S.C. 631 et seq.) 2 

(C) Level of performance. — The term 
"level of performance", with respect to a 
nondevelopmental item, means the extent to 
which the item demonstrates required item 
functional characteristics. 

(5) Sunset. — The authority to carry out the 
pilot program under this subsection shall ter- 
minate on the date that is five years after the 
date of the enactment of this Act. 

(Added Pub. L. 107-314, div. A, title II, § 243(a), 
Dec. 2, 2002, 116 Stat. 2495; amended Pub. L. 
109-364, div. A, title II, § 213(b), (d)-(g), Oct. 17, 
2006, 120 Stat. 2121-2123; Pub. L. 110-417, [div. A], 
title VIII, §821, Oct. 14, 2008, 122 Stat. 4531; Pub. 
L. 111-383, div. A, title VIII, §827, Jan. 7, 2011, 124 
Stat. 4270.) 

References in Text 

Section 4 of the Office of Federal Procurement Policy 
Act, referred to in subsec. (k)(4)(A), is section 4 of Pub. 



1 See References in Text note below. 

2 So in original. Probably should be followed by a period. 
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L. 93-400, which was classified to section 403 of former 
Title 41, Public Contracts, and was repealed and the 
provisions thereof restated in sections 102, 103, 105, 107 
to 116, 131 to 134, and 1301 of Title 41, Public Contracts, 
by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 
3855. For disposition of sections of former Title 41, see 
Disposition Table preceding section 101 of Title 41. 

The Small Business Act, referred to in subsec. 
(k)(4)(B), is Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72 
Stat. 384, which is classified generally to chapter 14A 
(§631 et seq.) of Title 15, Commerce and Trade. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 631 of Title 15 and 
Tables. 

The date of the enactment of this Act, referred to in 
subsec. (k)(5), probably means the date of enactment of 
Pub. L. 111-383, which enacted subsec. (k) and was ap- 
proved Jan. 4, 2011. 

Amendments 

2011— Subsecs. (j) to (I). Pub. L. 111-383 redesignated 
subsec. (I) as (j), added subsec. (k), and struck out 
former subsecs. (j) and (k) which related to annual re- 
port and termination of authority, respectively. 

2008— Subsec. (I). Pub. L. 110-417 added subsec. (I). 

2006— Subsec. (c)(4), (5). Pub. L. 109-364, § 213(b)(1), 
added par. (4) and redesignated former par. (4) as (5). 
Former par. (5) redesignated (6). 

Subsec. (c)(6). Pub. L. 109-364, § 213(b)(1)(A), (d), redes- 
ignated par. (5) as (6) and amended it generally. Prior 
to amendment, par. (6) read as follows: "The Under Sec- 
retary may establish procedures to ensure that the 
Challenge Program does not become an avenue for the 
repetitive submission of proposals that have been pre- 
viously reviewed and found not to have merit." Former 
par. (6) redesignated (7). 

Subsec. (c)(7). Pub. L. 109-364, §213(b)(l)(A), (g)(1), re- 
designated par. (6) as (7) and substituted "paragraph 
(5)" for "paragraph (4)". 

Subsec. (d)(1). Pub. L. 109-364, § 213(g)(2), substituted 
"subsection (c)(7)" for "subsection (c)(6)". 

Subsec. (d)(2). Pub. L. 109-364, § 213(g)(3), substituted 
"subsection (c)(5)" for "subsection (c)(4)" in introduc- 
tory provisions. 

Subsec. (e)(1). Pub. L. 109-364, § 213(g)(4), substituted 
"subsection (c)(5)" for "subsection (c)(4)". 

Subsec. (e)(3). Pub. L. 109-364, § 213(b)(2), added par. 
(3). 

Subsecs. (f), (g). Pub. L. 109-364, § 213(b)(3), added sub- 
sec. (f) and redesignated former subsec. (f) as (g). 
Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 109-364, § 213(b)(3)(A), (e), redesig- 
nated subsec. (g) as (h), substituted "Conflicts of Inter- 
est and Confidentiality" for "Elimination of Conflicts 
of Interest" in heading, substituted "conflicts of inter- 
est and that the identity of any person or activity sub- 
mitting a challenge proposal is not disclosed outside 
the Federal Government, prior to contract award, with- 
out the consent of the person or activity" for "conflicts 
of interest", and inserted at end "For purposes of the 
proceeding sentence, the term 'Federal Government' 
includes both employees of the Federal Government 
and employees of Federal Government contractors pro- 
viding advisory and assistance services as described in 
part 37 of the Federal Acquisition Regulation." Former 
subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 109-364, § 213(b)(3)(A), redesignated 
subsec. (h) as (i). Former subsec. (i) redesignated (j). 

Subsec. (j). Pub. L. 109-364, § 213(b)(3)(A), (4), redesig- 
nated subsec. (i) as (j) and substituted "The report 
shall also include a list of each challenge proposal that 
was determined by a Panel to satisfy each of the cri- 
teria specified in subsection (c)(5), but was not deter- 
mined under a full review and evaluation to satisfy 
such criteria, together with a detailed rationale for the 
Department's determination that such criteria were 
not satisfied" for "No report is required for a fiscal 
year in which the Challenge Program is not carried 
out". Former subsec. (j) redesignated (k). 

Subsec. (k). Pub. L. 109-364, § 213(b)(3)(A), (f), redesig- 
nated subsec. (j) as (k) and substituted "2012" for 
"2007". 



§ 2360. Research and development laboratories: 
contracts for services of university students 

(a) Subject to the availability of appropria- 
tions for such purpose, the Secretary of Defense 
may procure by contract under the authority of 
this section the temporary or intermittent serv- 
ices of students at institutions of higher learn- 
ing for the purpose of providing technical sup- 
port at defense research and development lab- 
oratories. Such contracts may be made directly 
with such students or with nonprofit organiza- 
tions employing such students. 

(b) Students providing services pursuant to a 
contract made under subsection (a) shall be con- 
sidered to be employees for the purposes of chap- 
ter 81 of title 5, relating to compensation for 
work injuries, and to be employees of the gov- 
ernment for the purposes of chapter 171 of title 
28, relating to tort claims. Such students who 
are not otherwise employed by the Federal Gov- 
ernment shall not be considered to be Federal 
employees for any other purpose. 

(c) The Secretary of Defense shall prescribe 
regulations to carry out this section. Such regu- 
lations shall include definitions for the purposes 
of this section of the terms "student", "institu- 
tion of higher learning", and "nonprofit organi- 
zation". 

(Added Pub. L. 97-86, title VI, § 603(a), Dec. 1, 
1981, 95 Stat. 1110.) 

§ 2361. Award of grants and contracts to colleges 
and universities: requirement of competition 

(a) The Secretary of Defense may not make a 
grant or award a contract to a college or univer- 
sity for the performance of research and devel- 
opment, or for the construction of any research 
or other facility, unless — 

(1) in the case of a grant, the grant is made 
using competitive procedures; and 

(2) in the case of a contract, the contract is 
awarded in accordance with section 2304 of this 
title (other than pursuant to subsection (c)(5) 
of that section). 

(b) (1) A provision of law may not be construed 
as modifying or superseding the provisions of 
subsection (a), or as requiring funds to be made 
available by the Secretary of Defense to a par- 
ticular college or university by grant or con- 
tract, unless that provision of law — 

(A) specifically refers to this section; 

(B) specifically states that such provision of 
law modifies or supersedes the provisions of 
this section; and 

(C) specifically identifies the particular col- 
lege or university involved and states that the 
grant to be made or the contract to be award- 
ed, as the case may be, pursuant to such provi- 
sion of law is being made or awarded in con- 
travention of subsection (a). 

(2) A grant may not be made, or a contract 
awarded, pursuant to a provision of law that au- 
thorizes or requires the making of the grant, or 
the awarding of the contract, in a manner that 
is inconsistent with subsection (a) until — 

(A) the Secretary of Defense submits to Con- 
gress a notice in writing of the intent to make 
the grant or award the contract; and 
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(B) a period of 180 days has elapsed after the 
date on which the notice is received by Con- 
gress. 

(Added Pub. L. 100-456, div. A, title II, § 220(a), 
Sept. 29, 1988, 102 Stat. 1940; amended Pub. L. 
101-189, div. A, title II, § 252(a), (b)(1), (c)(1), Nov. 
29, 1989, 103 Stat. 1404, 1405; Pub. L. 101-510, div. 
A, title XIII, §1311(4), Nov. 5, 1990, 104 Stat. 1669; 
Pub. L. 103-35, title II, § 201(g)(5), May 31, 1993, 
107 Stat. 100; Pub. L. 103-160, div. A, title VIII, 
§ 821(b), Nov. 30, 1993, 107 Stat. 1704; Pub. L. 
103-337, div. A, title VIII, §813, Oct. 5, 1994, 108 
Stat. 2816; Pub. L. 104-106, div. A, title II, §264, 
title XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 237, 
502; Pub. L. 104-201, div. A, title II, §265, Sept. 23, 
1996, 110 Stat. 2466.) 

Prior Provisions 

A prior section 2361 was renumbered section 2351 of 
this title. 

Amendments 

1996— Subsec. (c). Pub. L. 104-201 struck out subsec. 
(c) which read as follows: 

"(1) The Secretary of Defense shall submit to the 
Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives an annual report on the use of competitive 
procedures for the award of research and development 
contracts, and the award of construction contracts, to 
colleges and universities. Each such report shall in- 
clude — 

"(A) a list of each college and university that, dur- 
ing the period covered by the report, received more 
than $1,000,000 in such contracts through the use of 
procedures other than competitive procedures; and 

"(B) the cumulative amount of such contracts re- 
ceived during that period by each such college and 
university. 

"(2) Bach report under paragraph (1) shall cover the 
preceding fiscal year and shall be submitted not later 
than February 1 of the fiscal year after the fiscal year 
covered by the report." 

Subsec. (c)(1). Pub. L. 104-106, § 1502(a)(1), substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

Subsec. (c)(2). Pub. L. 104-106, §264, substituted "pre- 
ceding fiscal year" for "preceding calendar year" and 
"the fiscal year after the fiscal year" for "the year 
after the year". 
1994— Subsec. (c). Pub. L. 103-337 added subsec. (c). 
1993— Subsec. (b)(2). Pub. L. 103-35 substituted "incon- 
sistent" for "inconsisent". 

Subsec. (c). Pub. L. 103-160 struck out subsec. (c) 
which read as follows: 

"(1) The Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives an annual report on the use 
of competitive procedures for the award of research and 
development contracts, and the award of construction 
contracts, to colleges and universities. Each such re- 
port shall include — 

"(A) a list of each college and university that, dur- 
ing the period covered by the report, received more 
than $1,000,000 in such contracts through the use of 
procedures other than competitive procedures; and 

"(B) the cumulative amount of such contracts re- 
ceived during that period by each such college and 
university. 

"(2) The reports under paragraph (1) shall cover the 
preceding calendar year and shall be submitted not 
later than February 1 of the year after the year covered 
by the report. 

"(3) A report is not required under paragraph (1) for 
any period beginning after December 31, 1993." 



1990— Subsec. (c)(1). Pub. L. 101-510, §1311(4)(A), sub- 
stituted "an annual report" for "a semiannual report" 
in introductory provisions. 

Subsec. (c)(2). Pub. L. 101-510, §1311(4)(B), substituted 
"the preceding calendar year and shall be submitted 
not later than February 1 of the year after the year 
covered by the report" for "the six-month periods end- 
ing on June 30 and December 31 of each year. Each such 
report shall be submitted within 30 days after the end 
of the period covered by the report". 

1989— Subsec. (a). Pub. L. 101-189, § 252(a), substituted 
"unless — " for "unless" and pars. (1) and (2) for "the 
grant or contract is made or awarded using competitive 
procedures." 

Subsec. (b). Pub. L. 101-189, § 252(b)(1), amended sub- 
sec. (b) generally. Prior to amendment, subsec. (b) read 
as follows: "A provision of law enacted after the date 
of the enactment of this section may not be construed 
as modifying or superseding the provisions of sub- 
section (a) unless that provision of law specifically re- 
fers to this section and specifically states that such 
provision of law modifies or supersedes the provisions 
of this section." 

Subsec. (c). Pub. L. 101-189, § 252(c)(1), added subsec. 
(c). 

Effective Date of 1993 Amendment 

Section 821(b) of Pub. L. 103-160 provided that the 
amendment made by that section is effective Feb. 1, 
1994. 

Effective Date of 1989 Amendment 

Section 252(b)(2) of Pub. L. 101-189 provided that: 
"Subsection (b) of section 2361 of title 10, United States 
Code, as amended by paragraph (1), applies with respect 
to any provision of law enacted after September 30, 
1989." 

Effective Date 

Section 220(c) of Pub. L. 100^56 provided that: "The 
limitation specified in section 2361(a) of title 10, United 
States Code (as added by subsection (a)), on the author- 
ity of the Secretary of Defense to make grants and 
award contracts shall take effect on October 1, 1989." 

Initial Report on Use of Competitive Procedures 
in Awarding Contracts 

Section 252(c)(2) of Pub. L. 101-189 required that first 
report under subsec. (c) of this section cover last six 
months of 1989 and be submitted not later than Feb. 1, 
1990. 

§ 2362. Research and educational programs and 
activities: historically black colleges and uni- 
versities and minority-serving institutions of 
higher education 

(a) Program Established.— (1) The Secretary 
of Defense, acting through the Assistant Sec- 
retary of Defense for Research and Engineering 
and the Secretary of each military department, 
shall carry out a program to provide assistance 
to covered educational institutions to assist the 
Department in defense-related research, devel- 
opment, testing, and evaluation activities. 

(2) The Secretary of Defense may not delegate 
or transfer to an individual outside the Office of 
the Secretary of Defense the authority regard- 
ing the programming or budgeting of the pro- 
gram established by this section that is carried 
out by the Assistant Secretary of Defense for 
Research and Engineering. 

(b) Program Objective.— The objective of the 
program established by subsection (a)(1) is to 
enhance defense-related research and education 
at covered educational institutions. Such objec- 
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tive shall be accomplished through initiatives 
designed to — 

(1) enhance the research and educational ca- 
pabilities of such institutions in areas of im- 
portance to national defense, as determined by 
the Secretary; 

(2) encourage the participation of such insti- 
tutions in the research, development, testing, 
and evaluation programs and activities of the 
Department of Defense; 

(3) increase the number of graduates from 
such institutions engaged in disciplines impor- 
tant to the national security functions of the 
Department of Defense, as determined by the 
Secretary; and 

(4) encourage research and educational col- 
laborations between such institutions and 
other institutions of higher education, Gov- 
ernment defense organizations, and the de- 
fense industry. 

(c) Assistance Provided.— Under the program 
established by subsection (a)(1), the Secretary of 
Defense may provide covered educational insti- 
tutions with funding or technical assistance, in- 
cluding any of the following: 

(1) Support for research, development, test- 
ing, evaluation, or educational enhancements 
in areas important to national defense 
through the competitive awarding of grants, 
cooperative agreements, contracts, scholar- 
ships, fellowships, or the acquisition of re- 
search equipment or instrumentation. 

(2) Support to assist in the attraction and 
retention of faculty in scientific disciplines 
important to the national security functions 
of the Department of Defense. 

(3) Establishing partnerships between such 
institutions and defense laboratories, Govern- 
ment defense organizations, the defense indus- 
try, and other institutions of higher education 
in research, development, testing, and evalua- 
tion in areas important to the national secu- 
rity functions of the Department of Defense. 

(4) Other such non-monetary assistance as 
the Secretary finds appropriate to enhance de- 
fense-related research, development, testing, 
and evaluation activities at such institutions. 

(d) Priority for Funding.— The Secretary of 
Defense may establish procedures under which 
the Secretary may give priority in providing 
funding under this section to institutions that 
have not otherwise received a significant 
amount of funding from the Department of De- 
fense for research, development, testing, and 
evaluation programs supporting the national se- 
curity functions of the Department. 

(e) Definition of Covered Educational Insti- 
tution. — In this section the term "covered edu- 
cational institution" means — 

(1) an institution of higher education eligi- 
ble for assistance under title III or V of the 
Higher Education Act of 1965 (20 U.S.C. 1051 et 
seq.); or 

(2) an accredited postsecondary minority in- 
stitution. 

(Added Pub. L. 111-84, div. A, title II, § 252(a), 
Oct. 28, 2009, 123 Stat. 2242; amended Pub. L. 
111-383, div. A, title IX, § 901(a)(2), title X, 
§1075(b)(32), Jan. 7, 2011, 124 Stat. 4317, 4370; Pub. 
L. 112-81, div. A, title II, §219, Dec. 31, 2011, 125 
Stat. 1335.) 



References in Text 

The Higher Education Act of 1965, referred to in sub- 
sec. (e)(1), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219. 
Titles III and V of the Act are classified generally to 
subchapters III (§1051 et seq.) and V (§1101 et seq.), re- 
spectively, of chapter 28 of Title 20, Education. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1001 of Title 20 
and Tables. 

Prior Provisions 

A prior section 2362, added Pub. L. 99-145, title I, 
§ 123(a)(1), Nov. 8, 1985, 99 Stat. 599; amended Pub. L. 
99-433, title I, § 110(g)(4), Oct. 1, 1986, 100 Stat. 1004; Pub. 
L. 100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284, which re- 
lated to testing requirements for wheeled or tracked 
armored vehicles, was repealed by Pub. L. 103-160, div. 
A, title VIII, § 821(a)(3), Nov. 30, 1993, 107 Stat. 1704. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 219(a), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (b). Pub. L. 112-81, § 219(b)(1), substituted "es- 
tablished by subsection (a)(1)" for "established under 
subsection (a)" in introductory provisions. 

Subsec. (c). Pub. L. 112-81, § 219(b)(2), substituted 
"subsection (a)(1)" for "subsection (a)" in introductory 
provisions. 

Subsec. (e)(1). Pub. L. 111-383, § 1075(b)(32), substituted 
"title III or V" for "title III or IV". 

Change of Name 

"Assistant Secretary of Defense for Research and En- 
gineering" substituted for "Director of Defense Re- 
search and Engineering" in subsec. (a) on authority of 
section 901(a)(2) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

[§2363. Repealed. Pub. L. 102-484, div. D, title 
XLII, §§ 4224(c), 4271(a)(2), Oct. 23, 1992, 106 
Stat. 2683, 2695] 

Section, added Pub. L. 99-145, title XIV, § 1457(a), Nov. 
8, 1985, 99 Stat. 762, related to encouragement of tech- 
nology transfer. See section 2514 of this title. 

§ 2364. Coordination and communication of de- 
fense research activities 

(a) Coordination of Department of Defense 
Technological Data.— The Secretary of Defense 
shall promote, monitor, and evaluate programs 
for the communication and exchange of techno- 
logical data — 

(1) among the Defense research facilities, 
combatant commands, and other organiza- 
tions that are involved in developing for the 
Department of Defense the technological re- 
quirements for new items for use by combat 
forces; and 

(2) among Defense research facilities and 
other offices, agencies, and bureaus in the De- 
partment that are engaged in related techno- 
logical matters. 

(b) Functions of Defense Research Facili- 
ties. — The Secretary of Defense shall ensure, to 
the maximum extent practicable — 

(1) that Defense research facilities are as- 
signed broad mission requirements rather 
than specific hardware needs; 

(2) that appropriate personnel of such facili- 
ties are assigned to serve as consultants on 
component and support system standardiza- 
tion; 

(3) that the managers of such facilities have 
broad latitude to choose research and develop- 
ment projects; 
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(4) that technology position papers prepared 
by Defense research facilities are readily 
available to all combatant commands and to 
contractors who submit bids or proposals for 
Department of Defense contracts; and 

(5) that, in order to promote increased con- 
sideration of technological issues early in the 
development process, any position paper pre- 
pared by a Defense research facility on a tech- 
nological issue relating to a major weapon 
system, and any technological assessment 
made by such facility in the case of such com- 
ponent, is made a part of the records consid- 
ered for the purpose of making acquisition 
program decisions. 

(c) Definitions. — In this section: 

(1) The term "Defense research facility" 
means a Department of Defense facility which 
performs or contracts for the performance of— 

(A) basic research; or 

(B) applied research known as exploratory 
development. 

(2) The term "acquisition program decision" 
has the meaning prescribed by the Secretary 
of Defense in regulations." 

(Added Pub. L. 99-661, div. A, title II, § 234(c)(1), 
Nov. 14, 1986, 100 Stat. 3848; amended Pub. L. 
100-26, §§3(1)(A), 7(a)(9), Apr. 21, 1987, 101 Stat. 
273, 278; Pub. L. 100-180, div. A, title XII, 
§1231(10)(A), (B), Dec. 4, 1987, 101 Stat. 1160; Pub. 
L. 104-106, div. A, title VIII, §805, Feb. 10, 1996, 
110 Stat. 390.) 

Amendments 

1996— Subsec. (b)(5). Pub. L. 104-106, §805(1), sub- 
stituted "acquisition program" for "milestone O, mile- 
stone I, and milestone II". 

Subsec. (c)(2) to (4). Pub. L. 104-106, §805(2), added par. 
(2) and struck out former pars. (2) to (4) which read as 
follows: 

"(2) The term 'milestone O decision' means the deci- 
sion made within the Department of Defense that there 
is a mission need for a new major weapon system and 
that research and development is to begin to meet such 
need. 

"(3) The term 'milestone I decision' means the deci- 
sion by an appropriate official of the Department of De- 
fense selecting a new major weapon system concept and 
a program for demonstration and validation of such 
concept. 

"(4) The term 'milestone II decision' means the deci- 
sion by an appropriate official of the Department of De- 
fense approving the full-scale development of a new 
major weapon system." 

1987— Pub. L. 100-26, §3(1)(A), made technical amend- 
ment to directory language of section 234(c)(1) of Pub. 
L. 99-661, which enacted this section. 

Pub. L. 100-180, §1231(10)(B), substituted "defense" for 
"Defense" in section catchline. 

Subsec. (b)(5). Pub. L. 100-180, § 1231(10)(A), sub- 
stituted "milestone O, milestone I, and milestone II de- 
cisions" for "milestone O, I, and II decisions". 

Subsec. (c)(2). Pub. L. 100-26, § 7(a)(9)(A), substituted 
"the decision" for "a decision". 

Subsec. (c)(3). Pub. L. 100-26, § 7(a)(9)(B), substituted 
"the decision by an appropriate official of the Depart- 
ment of Defense selecting" for "[a]/[the] selection by 
an appropriate official of the Department of Defense 
of". 

Subsec. (c)(4). Pub. L. 100-26, § 7(a)(9)(C), substituted 
"the decision by an appropriate official of the Depart- 
ment of Defense approving" for "approval by an appro- 
priate official of the Department of Defense for". 

Effective Date of 1987 Amendment 



Nov. 14, 1986, see section 12(a) of Pub. L. 100-26, set out 
as a note under section 776 of this title. 

Performance Review Process 

Pub. L. 106-65, div. A, title IX, § 913(b), Oct. 5, 1999, 113 
Stat. 720, provided that: "Not later than 180 days after 
the date of the enactment of this Act [Oct. 5, 1999], the 
Secretary of Defense shall develop an appropriate per- 
formance review process for rating the quality and rel- 
evance of work performed by the Department of De- 
fense laboratories. The process shall include customer 
evaluation and peer review by Department of Defense 
personnel and appropriate experts from outside the De- 
partment of Defense. The process shall provide for rat- 
ing all laboratories of the Army, Navy, and Air Force 
on a consistent basis." 

Coordination of High-Temperature 
Superconductivity Research and Development 

Section 218(b)(2) of Pub. L. 100-180, as amended by 
Pub. L. 100-418, title V, § 5115(c), Aug. 23, 1988, 102 Stat. 
1433; Pub. L. 103-160, div. A, title IX, § 904(f), Nov. 30, 
1993, 107 Stat. 1729; Pub. L. 106-65, div. A, title IX, 
§ 911(a)(1), Oct. 5, 1999, 113 Stat. 717, provided that: "The 
Secretary of Defense, acting through the Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics, shall — 

"(A) coordinate the research and development ac- 
tivities of the Department of Defense relating to 
high-temperature superconductivity; and 

"(B) ensure that such research and development — 

"(i) is carried out in coordination with the high- 
temperature superconductivity research and devel- 
opment activities of the Department of Energy (in- 
cluding the national laboratories of the Depart- 
ment of Energy), the National Science Foundation, 
the National Institute of Standards and Tech- 
nology, and the National Aeronautics and Space 
Administration; and 

"(ii) complements rather than duplicates such ac- 
tivities." 

Coordination of Research Activities of 
Department of Defense 

Section 234(a), (b) of Pub. L. 99-661 provided that: 
"(a) Purpose. — The purpose of this section is to 
strengthen coordination among Department of Defense 
research facilities and other organizations in the De- 
partment of Defense. 

"(b) Findings. — The Congress finds that centralized 
coordination of the collection and dissemination of 
technological data among research facilities and other 
organizations within the Department of Defense is nec- 
essary — 

"(1) to ensure that personnel of the Department are 
currently informed about emerging technology for 
defense systems; and 

"(2) to avoid unnecessary and costly duplication of 
research staffs and projects." 

§ 2365. Global Research Watch Program 

(a) Program. — The Assistant Secretary 1 shall 
carry out a Global Research Watch program in 
accordance with this section. 

(b) Program Goals.— The goals of the pro- 
gram are as follows: 

(1) To monitor and analyze the basic and ap- 
plied research activities and capabilities of 
foreign nations in areas of military interest, 
including allies and competitors. 

(2) To provide standards for comparison and 
comparative analysis of research capabilities 
of foreign nations in relation to the research 
capabilities of the United States. 



Amendment by section 3(1)(A) of Pub. L. 100-26 appli- 
cable as if included in Pub. L. 99-661 when enacted on 
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(3) To assist Congress and Department of De- 
fense officials in making investment decisions 
for research in technical areas where the 
United States may not be the global leader. 

(4) To identify where significant oppor- 
tunities for cooperative research may exist. 

(5) To coordinate and promote the inter- 
national cooperative research and analysis ac- 
tivities of each of the armed forces and De- 
fense Agencies. 

(6) To establish and maintain an electronic 
database on international research capabili- 
ties, comparative assessments of capabilities, 
cooperative research opportunities, and on- 
going cooperative programs. 

(c) Focus of Program. — The program shall be 
focused on research and technologies at a tech- 
nical maturity level equivalent to Department 
of Defense basic and applied research programs. 

(d) Coordination. — (1) The Assistant Secretary 
shall coordinate the program with the inter- 
national cooperation and analysis activities of 
the military departments and Defense Agencies. 

(2) The Secretaries of the military depart- 
ments and the directors of the Defense Agencies 
shall provide the Assistant Secretary of Defense 
for Research and Engineering such assistance as 
the Assistant Secretary may require for pur- 
poses of the program. 

(3) (A) Funds available to a military depart- 
ment for a fiscal year for monitoring or analyz- 
ing the research activities and capabilities of 
foreign nations may not be obligated or ex- 
pended until the Director 2 certifies to the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics that the Secretary of such 
military department has provided the assistance 
required under paragraph (2). 

(B) The limitation in subparagraph (A) shall 
not be construed to alter or effect the availabil- 
ity to a military department of funds for intel- 
ligence activities. 

(e) Classification of Database Informa- 
tion. — Information in electronic databases of 
the Global Research Watch program shall be 
maintained in unclassified form and, as deter- 
mined necessary by the Assistant Secretary, in 
classified form in such databases. 

(f) Termination. — The requirement to carry 
out the program under this section shall termi- 
nate on September 30, 2015. 

(Added Pub. L. 108-136, div. A, title II, § 231(a), 
Nov. 24, 2003, 117 Stat. 1421; amended Pub. L. 
109-364, div. A, title II, §232, Oct. 17, 2006, 120 
Stat. 2134; Pub. L. 111-84, div. A, title II, §211, 
Oct. 28, 2009, 123 Stat. 2225; Pub. L. 111-383, div. 
A, title IX, §901(j)(3), Jan. 7, 2011, 124 Stat. 4324.) 

Prior Provisions 

A prior section 2365, added Pub. L. 99-500, § 101(c) 
[title X, §909(a)(l), formerly §909(a)], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-142, and Pub. L. 99-591, § 101(c) [title 
X, §909(a)(l), formerly §909(a)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-142, redesignated § 909(a)(1), Pub. L. 100-26, 
§4(b), Apr. 21, 1987, 101 Stat. 274; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 909(a)(1), Nov. 14, 1986, 100 
Stat. 3921, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-26, §5(3)(A), Apr. 
21, 1987, 101 Stat. 274; Pub. L. 100-456, div. A, title VIII, 



2 So in original. Probably should be "Assistant Secretary". 



§802, Sept. 29, 1988, 102 Stat. 2008, required use of com- 
petitive prototype program strategy in development of 
major weapons systems, prior to repeal by Pub. L. 
102-484, div. A, title VIII, § 821(c)(1), Oct. 23, 1992, 106 
Stat. 2460. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, §901(j)(3)(A), sub- 
stituted "Assistant Secretary" for "Director of Defense 
Research and Engineering". 

Subsec. (d)(1). Pub. L. 111-383, §901(j)(3)(B), sub- 
stituted "Assistant Secretary" for "Director". 

Subsec. (d)(2). Pub. L. 111-383, §901(j)(3)(C), sub- 
stituted "Assistant Secretary of Defense for Research 
and Engineering" for "Director of Defense Research 
and Engineering" and "Assistant Secretary may" for 
"Director may". 

Subsec. (e). Pub. L. 111-383, §901(j)(3)(D), substituted 
"Assistant Secretary" for "Director". 

2009— Subsec. (d)(3). Pub. L. 111-84, § 211(a), added par. 
(3). 

Subsec. (f). Pub. L. 111-84, §211(b), substituted "2015" 
for "2011". 

2006— Subsec. (f). Pub. L. 109-364 substituted "2011" 
for "2006". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 2366. Major systems and munitions programs: 
survivability testing and lethality testing re- 
quired before full-scale production 

(a) Requirements.— (1) The Secretary of De- 
fense shall provide that — 

(A) a covered system may not proceed be- 
yond low-rate initial production until realistic 
survivability testing of the system is com- 
pleted in accordance with this section and the 
report required by subsection (d) with respect 
to that testing is submitted in accordance 
with that subsection; and 

(B) a major munition program or a missile 
program may not proceed beyond low-rate ini- 
tial production until realistic lethality testing 
of the program is completed in accordance 
with this section and the report required by 
subsection (d) with respect to that testing is 
submitted in accordance with that subsection. 

(2) The Secretary of Defense shall provide that 
a covered product improvement program may 
not proceed beyond low-rate initial production 
until — 

(A) in the case of a product improvement to 
a covered system, realistic survivability test- 
ing is completed in accordance with this sec- 
tion; and 

(B) in the case of a product improvement to 
a major munitions program or a missile pro- 
gram, realistic lethality testing is completed 
in accordance with this section. 

(b) Test Guidelines.— (1) Survivability and 
lethality tests required under subsection (a) 
shall be carried out sufficiently early in the de- 
velopment phase of the system or program (in- 
cluding a covered product improvement pro- 
gram) to allow any design deficiency dem- 
onstrated by the testing to be corrected in the 
design of the system, munition, or missile (or in 
the product modification or upgrade to the sys- 
tem, munition, or missile) before proceeding be- 
yond low-rate initial production. 
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(2) The costs of all tests required under that 
subsection shall be paid from funds available for 
the system being tested. 

(c) Waiver Authority.— (1) The Secretary of 
Defense may waive the application of the surviv- 
ability and lethality tests of this section to a 
covered system, munitions program, missile pro- 
gram, or covered product improvement program 
if the Secretary determines that live-fire testing 
of such system or program would be unreason- 
ably expensive and impractical and submits a 
certification of that determination to Con- 
gress — 

(A) before Milestone B approval for the sys- 
tem or program; or 

(B) in the case of a system or program initi- 
ated at — 

(i) Milestone B, as soon as is practicable 
after the Milestone B approval; or 

(ii) Milestone C, as soon as is practicable 
after the Milestone C approval. 

(2) In the case of a covered system (or covered 
product improvement program for a covered sys- 
tem), the Secretary may waive the application 
of the survivability and lethality tests of this 
section to such system or program and instead 
allow testing of the system or program in com- 
bat by firing munitions likely to be encountered 
in combat at components, subsystems, and sub- 
assemblies, together with performing design 
analyses, modeling and simulation, and analysis 
of combat data. Such alternative testing may 
not be carried out in the case of any covered sys- 
tem (or covered product improvement program 
for a covered system) unless the Secretary cer- 
tifies to Congress, before the system or program 
enters system development and demonstration, 
that the survivability and lethality testing of 
such system or program otherwise required by 
this section would be unreasonably expensive 
and impracticable. 

(3) The Secretary shall include with any cer- 
tification under paragraph (1) or (2) a report ex- 
plaining how the Secretary plans to evaluate 
the survivability or the lethality of the system 
or program and assessing possible alternatives 
to realistic survivability testing of the system 
or program. 

(4) In time of war or mobilization, the Presi- 
dent may suspend the operation of any provision 
of this section. 

(d) Reporting to Congress. — (1) At the con- 
clusion of survivability or lethality testing 
under subsection (a), the Secretary of Defense 
shall submit a report on the testing to the con- 
gressional defense committees. Each such report 
shall describe the results of the survivability or 
lethality testing and shall give the Secretary's 
overall assessment of the testing. 

(2) If a decision is made within the Depart- 
ment of Defense to proceed to operational use of 
a system, or to make procurement funds avail- 
able for a system, before Milestone C approval of 
that system, the Secretary of Defense shall sub- 
mit to the congressional defense committees, as 
soon as practicable after such decision, the fol- 
lowing: 

(A) A report describing the status of surviv- 
ability and live fire testing of that system. 

(B) The report required under paragraph (1). 

(e) Definitions.— In this section: 



(1) The term "covered system" means — 

(A) a vehicle, weapon platform, or conven- 
tional weapon system that — 

(i) includes features designed to provide 
some degree of protection to users in com- 
bat; and 

(ii) is a major system as defined in sec- 
tion 2302(5) of this title; or 

(B) any other system or program des- 
ignated by the Secretary of Defense for pur- 
poses of this section. 

(2) The term "major munitions program" 
means — 

(A) a munition program for which more 
than 1,000,000 rounds are planned to be ac- 
quired; or 

(B) a conventional munitions program 
that is a major system within the meaning 
of that term in section 2302(5) of this title. 

(3) The term "realistic survivability test- 
ing" means, in the case of a covered system 
(or a covered product improvement program 
for a covered system), testing for vulnerability 
of the system in combat by firing munitions 
likely to be encountered in combat (or muni- 
tions with a capability similar to such muni- 
tions) at the system configured for combat, 
with the primary emphasis on testing vulner- 
ability with respect to potential user casual- 
ties and taking into equal consideration the 
susceptibility to attack and combat perform- 
ance of the system. 

(4) The term "realistic lethality testing" 
means, in the case of a major munitions pro- 
gram or a missile program (or a covered prod- 
uct improvement program for such a pro- 
gram), testing for lethality by firing the muni- 
tion or missile concerned at appropriate tar- 
gets configured for combat. 

(5) The term "configured for combat", with 
respect to a weapon system, platform, or vehi- 
cle, means loaded or equipped with all dan- 
gerous materials (including all flammables 
and explosives) that would normally be on 
board in combat. 

(6) The term "covered product improvement 
program" means a program under which — 

(A) a modification or upgrade will be made 
to a covered system which (as determined by 
the Secretary of Defense) is likely to affect 
significantly the survivability of such sys- 
tem; or 

(B) a modification or upgrade will be made 
to a major munitions program or a missile 
program which (as determined by the Sec- 
retary of Defense) is likely to affect signifi- 
cantly the lethality of the munition or mis- 
sile produced under the program. 

(7) The term "Milestone B approval" means 
a decision to enter into system development 
and demonstration pursuant to guidance pre- 
scribed by the Secretary of Defense for the 
management of Department of Defense acqui- 
sition programs. 

(8) The term "Milestone C approval" means 
a decision to enter into production and deploy- 
ment pursuant to guidance prescribed by the 
Secretary of Defense for the management of 
Department of Defense acquisition programs. 
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(Added Pub. L. 99-500, § 101(c) [title X, § 910(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-143, and Pub. 
L. 99-591, § 101(c) [title X, § 910(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-143; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 910(a)(1), Nov. 14, 
1986, 100 Stat. 3923, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-180, div. A, title VIII, §802, title XII, 
§1231(11), Dec. 4, 1987, 101 Stat. 1123, 1160; Pub. L. 
100-456, div. A, title XII, §1233(0(3), Sept. 29, 1988, 
102 Stat. 2058; Pub. L. 101-189, div. A, title VIII, 
§§802(c)(l)-(4)(A), 804, Nov. 29, 1989, 103 Stat. 1486, 
1488; Pub. L. 101-510, div. A, title XIV, 
§ 1484(h)(7), Nov. 5, 1990, 104 Stat. 1718; Pub. L. 
103-160, div. A, title VIII, § 828(d)(2), Nov. 30, 1993, 
107 Stat. 1715; Pub. L. 103-355, title III, §3014, 
Oct. 13, 1994, 108 Stat. 3332; Pub. L. 104-106, div. 
A, title XV, §1502(a)(18), Feb. 10, 1996, 110 Stat. 
504; Pub. L. 106-65, div. A, title X, §1067(1), Oct. 
5, 1999, 113 Stat. 774; Pub. L. 107-107, div. A, title 
VIII, § 821(a), Dec. 28, 2001, 115 Stat. 1181; Pub. L. 
107-314, div. A, title VIII, §818, Dec. 2, 2002, 116 
Stat. 2611; Pub. L. 108-136, div. A, title X, 
§1043(b)(13), Nov. 24, 2003, 117 Stat. 1611; Pub. L. 
110-417, [div. A], title II, § 251(a), (b), Oct. 14, 2008, 
122 Stat. 4400.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2008— Subsec. (d). Pub. L. 110-417, § 251(b), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (e)(1). Pub. L. 110-417, § 251(a), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "The term 'covered system' means a vehicle, 
weapon platform, or conventional weapon system — 

"(A) that includes features designed to provide 
some degree of protection to users in combat; and 

"(B) that is a major system within the meaning of 
that term in section 2302(5) of this title." 
2003— Subsec. (e)(7) to (9). Pub. L. 108-136 redesignated 
pars. (8) and (9) as (7) and (8), respectively, and struck 
out former par. (7) which read as follows: "The term 
'congressional defense committees' means — 

"(A) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(B) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

2002— Subsec. (c)(1). Pub. L. 107-314, § 818(a), amended 
par. (1) generally. Prior to amendment par. (1) read as 
follows: "The Secretary of Defense may waive the ap- 
plication of the survivability and lethality tests of this 
section to a covered system, munitions program, mis- 
sile program, or covered product improvement program 
if the Secretary, before the system or program enters 
system development and demonstration, certifies to 
Congress that live-fire testing of such system or pro- 
gram would be unreasonably expensive and imprac- 
tical." 

Subsec. (e)(8), (9). Pub. L. 107-314, § 818(b), added pars. 
(8) and (9). 

2001— Subsec. (c)(1), (2). Pub. L. 107-107 substituted 
"system development and demonstration" for "engi- 
neering and manufacturing development". 

1999— Subsec. (e)(7)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Subsec. (d). Pub. L. 104-106, § 1502(a)(18)(A), sub- 
stituted "the congressional defense committees" for 
"the Committees on Armed Services and on Appropria- 
tions of the Senate and House of Representatives". 

Subsec. (e)(7). Pub. L. 104-106, § 1502(a)(18)(B), added 
par. (7). 



1994— Subsec. (c)(1). Pub. L. 103-355, § 3014(a)(2), (b), 
substituted "engineering and manufacturing develop- 
ment" for "full-scale engineering development" in first 
sentence and redesignated second sentence as par. (3). 

Subsec. (c)(2). Pub. L. 103-355, § 3014(a)(1), (3), added 
par. (2) and redesignated former par. (2) as (4). 

Subsec. (c)(3). Pub. L. 103-355, § 3014(a)(2), redesig- 
nated second sentence of par. (1) as par. (3) and sub- 
stituted "certification under paragraph (1) or (2)" for 
"such certification". 

Subsec. (c)(4). Pub. L. 103-355, § 3014(a)(1), redesig- 
nated par. (2) as (4). 

1993— Subsec. (d). Pub. L. 103-160 substituted "to the 
Committees on Armed Services and on Appropriations 
of the Senate and House of Representatives" for "to 
the defense committees of Congress (as defined in sec- 
tion 2362(e)(3) of this title)". 

1990— Subsec. (a)(1)(A), (B). Pub. L. 101-510 made tech- 
nical correction to directory language of Pub. L. 
101-189, § 804(a), see 1989 Amendment note below. 

1989— Pub. L. 101-189, § 802(c)(4)(A), substituted "test- 
ing and lethality testing required before full-scale pro- 
duction" for "and lethality testing; operational test- 
ing" in section catchline. 

Subsec. (a)(1)(A). Pub. L. 101-189, §§ 802(c)(1)(A), 804(a), 
as amended by Pub. L. 101-510, substituted "this section 
and the report required by subsection (d) with respect 
to that testing is submitted in accordance with that 
subsection; and" for "this section;". 

Subsec. (a)(1)(B). Pub. L. 101-189, §§ 802(c)(1)(B), 804(a), 
as amended by Pub. L. 101-510, substituted "this section 
and the report required by subsection (d) with respect 
to that testing is submitted in accordance with that 
subsection." for "this section; and". 

Subsec. (a)(1)(C). Pub. L. 101-189, § 802(c)(1)(C), struck 
out subpar. (C) which read as follows: "a major defense 
acquisition program may not proceed beyond low-rate 
initial production until initial operational test and 
evaluation of the program is completed in accordance 
with this section." 

Subsec. (b)(2), (3). Pub. L. 101-189, § 802(c)(2), redesig- 
nated par. (3) as (2) and struck out former par. (2) which 
read as follows: "In the case of a major defense acquisi- 
tion program, no person employed by the contractor for 
the system being tested may be involved in the conduct 
of the operational test and evaluation required under 
subsection (a). The limitation in the preceding sen- 
tence does not apply to the extent that the Secretary 
of Defense plans for persons employed by that contrac- 
tor to be involved in the operation, maintenance, and 
support of the system being tested when the system is 
deployed in combat." 

Subsec. (d). Pub. L. 101-189, § 804(b), inserted at end 
"Each such report shall describe the results of the sur- 
vivability or lethality testing and shall give the Sec- 
retary's overall assessment of the testing." 

Subsec. (e)(3) to (8). Pub. L. 101-189, § 802(c)(3), redesig- 
nated pars. (4), (5), (6), and (8) as (3), (4), (5), and (6), re- 
spectively, and struck out former par. (3) which defined 
"major defense acquisition program" and former par. 
(7) which defined "operational test and evaluation". 

1988— Subsec. (a)(2). Pub. L. 100-456 made technical 
correction to directory language of Pub. L. 100-180, 
§ 802(a)(1)(C). See 1987 Amendment note below. 

1987— Subsec. (a). Pub. L. 100-180, § 802(a)(1), as amend- 
ed by Pub. L. 100-456, designated existing provisions as 
par. (1), redesignated former pars. (1) to (3) as subpars. 
(A) to (C), and added par. (2). 

Subsec. (b)(1). Pub. L. 100-180, § 802(a)(2), inserted 
"(including a covered product improvement program)" 
after "system or program" and "(or in the product 
modification or upgrade to the system, munition, or 
missile)" after "or missile". 

Subsec. (b)(2). Pub. L. 100-180, § 802(b), inserted at end 
"The limitation in the preceding sentence does not 
apply to the extent that the Secretary of Defense plans 
for persons employed by that contractor to be involved 
in the operation, maintenance, and support of the sys- 
tem being tested when the system is deployed in com- 
bat." 
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Subsec. (c). Pub. L. 100-180, § 802(a)(3), (c), (d)(1), des- 
ignated existing provisions as par. (1), substituted 
"missile program, or covered product improvement 
program" for "or missile program", and inserted at end 
"The Secretary shall include with any such certifi- 
cation a report explaining how the Secretary plans to 
evaluate the survivability or the lethality of the sys- 
tem or program and assessing possible alternatives to 
realistic survivability testing of the system or pro- 
gram." 

Pub. L. 100-180, § 802(d)(2), designated existing provi- 
sions of former subsec. (d) as par. (2) of subsec. (c) and 
struck out heading of former subsec. (d) "Waiver in 
time of war or mobilization". 

Subsec. (d). Pub. L. 100-180, § 802(d)(3), added subsec. 
(d). Former subsec. (d) redesignated subsec. (c)(2). 

Subsec. (e)(1)(B). Pub. L. 100-180, §1231(11), sub- 
stituted "section 2302(5)" for "section 2303(5)". 

Subsec. (e)(4). Pub. L. 100-180, § 802(a)(4)(A), (e), in- 
serted "(or a covered product improvement program for 
a covered system)" after "covered system", struck out 
"and survivability" after "for vulnerability", and sub- 
stituted "susceptibility to attack" for "operational re- 
quirements". 

Subsec. (e)(5). Pub. L. 100-180, § 802(a)(4)(B), inserted 
"(or a covered product improvement program for such 
a program)" after "missile program". 

Subsec. (e)(8). Pub. L. 100-180, § 802(a)(4)(C), added par. 
(8). 

Effective Date of 1988 Amendment 

Section 1233(0(5) of Pub. L. 100-456 provided that: 
"The amendments made by this subsection [amending 
this section and sections 2435 and 8855 of this title and 
section 301c of Title 37, Pay and Allowances of the Uni- 
formed Services] shall apply as if included in the enact- 
ment of Public Law 100-180." 

Effective Date 

Section 101(c) [title X, § 910(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 910(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2366 of title 10, United States Code (as added 
by subsection (a)), shall apply with respect to any deci- 
sion to proceed with a program beyond low-rate initial 
production that is made — 

"(1) after May 31, 1987, in the case of a decision re- 
ferred to in subsection (a)(1) or (a)(2) of such section; 
or 

"(2) after the date of the enactment of this Act 
[Oct. 18, 1986], in the case of a decision referred to in 
subsection (a)(3) of such section." 

§ 2366a. Major defense acquisition programs: cer- 
tification required before Milestone A A 1 ap- 
proval 

(a) Certification. — A major defense acquisi- 
tion program may not receive Milestone A ap- 
proval or otherwise be initiated prior to Mile- 
stone B approval until the Milestone Decision 
Authority certifies, after consultation with the 
Joint Requirements Oversight Council on mat- 
ters related to program requirements and mili- 
tary needs — 

(1) that the program fulfills an approved ini- 
tial capabilities document; 

(2) that the program is being executed by an 
entity with a relevant function as identified 
by the Secretary of Defense under section 118b 
of this title; 

(3) if the program duplicates a capability al- 
ready provided by an existing system, the du- 
plication provided by such program is nec- 
essary and appropriate; 



(4) that a determination of applicability of 
core depot-level maintenance and repair capa- 
bilities requirements has been made; 

(6) 2 that an analysis of alternatives has been 
performed consistent with study guidance de- 
veloped by the Director of Cost Assessment 
and Program Evaluation; and 

(7) that a cost estimate for the program has 
been submitted, with the concurrence of the 
Director of Cost Assessment and Program 
Evaluation, and that the level of resources re- 
quired to develop, procure, and sustain the 
program is consistent with the priority level 
assigned by the Joint Requirements Oversight 
Council. 

(b) Notification. — (1) With respect to a major 
defense acquisition program certified by the 
Milestone Decision Authority under subsection 
(a) or a designated major subprogram of such 
program, if the projected cost of the program or 
subprogram, at any time prior to Milestone B 
approval, exceeds the cost estimate for the pro- 
gram submitted at the time of the certification 
by at least 25 percent, or the program manager 
determines that the period of time required for 
the delivery of an initial operational capability 
is likely to exceed the schedule objective estab- 
lished pursuant to section 181(b)(5) of this title 
by more than 25 percent, the program manager 
for the program concerned shall notify the Mile- 
stone Decision Authority. The Milestone Deci- 
sion Authority, in consultation with the Joint 
Requirements Oversight Council on matters re- 
lated to program requirements and military 
needs, shall determine whether the level of re- 
sources required to develop and procure the pro- 
gram remains consistent with the priority level 
assigned by the Joint Requirements Oversight 
Council. The Milestone Decision Authority may 
withdraw the certification concerned or rescind 
Milestone A approval if the Milestone Decision 
Authority determines that such action is in the 
interest of national defense. 

(2) Not later than 30 days after a program 
manager submits a notification to the Milestone 
Decision Authority pursuant to paragraph (1) 
with respect to a major defense acquisition pro- 
gram or designated major subprogram, the Mile- 
stone Decision Authority shall submit to the 
congressional defense committees a report 
that — 

(A) identifies the root causes of the cost or 
schedule growth in accordance with applicable 
policies, procedures, and guidance; 

(B) identifies appropriate acquisition per- 
formance measures for the remainder of the 
development of the program; and 

(C) includes one of the following: 

(i) A written certification (with a support- 
ing explanation) stating that — 

(I) the program is essential to national 
security; 

(II) there are no alternatives to the pro- 
gram that will provide acceptable military 
capability at less cost; 

(III) new estimates of the development 
cost or schedule, as appropriate, are rea- 
sonable; and 



!So in original. 



2 So in original. There is no par. (5). 
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(IV) the management structure for the 
program is adequate to manage and con- 
trol program development cost and sched- 
ule. 

(ii) A plan for terminating the develop- 
ment of the program or withdrawal of Mile- 
stone A approval if the Milestone Decision 
Authority determines that such action is in 
the interest of national defense. 

(c) Definitions— In this section: 

(1) The term "major defense acquisition pro- 
gram" has the meaning provided in section 
2430 of this title. 

(2) The term "designated major subpro- 
gram" means a major subprogram of a major 
defense acquisition program designated under 
section 2430a(a)(l) of this title. 

(3) The term "initial capabilities document" 
means any capabilities requirement document 
approved by the Joint Requirements Oversight 
Council that establishes the need for a mate- 
riel approach to resolve a capability gap. 

(4) The term "technology development pro- 
gram" means a coordinated effort to assess 
technologies and refine user performance pa- 
rameters to fulfill a capability gap identified 
in an initial capabilities document. 

(5) The term "entity" means an entity listed 
in section 118b(c)(3) of this title. 

(6) The term "Milestone B approval" has the 
meaning provided that term in section 
2366(e)(7) of this title. 

(7) The term "core depot-level maintenance 
and repair capabilities" means the core depot- 
level maintenance and repair capabilities 
identified under section 2464(a) of this title. 

(Added Pub. L. 110-181, div. A, title IX, § 943(a)(1), 
Jan. 28, 2008, 122 Stat. 288, § 2366b; renumbered 
§ 2366a and amended Pub. L. 110-417, [div. A], 
title VIII, § 813(b), (e)(1), Oct. 14, 2008, 122 Stat. 
4527; Pub. L. 111-23, title I, § 101(d)(3), title II, 
§§ 201(e), 204(a), (b), May 22, 2009, 123 Stat. 1710, 
1720, 1723; Pub. L. 111-383, div. A, title VIII, 
§ 814(b), title X, § 1075(b)(33), Jan. 7, 2011, 124 Stat. 
4266, 4370; Pub. L. 112-81, div. A, title VIII, 
§ 801(a), (e)(1), Dec. 31, 2011, 125 Stat. 1482, 1483.) 

Prior Provisions 

A prior section 2366a was renumbered section 2366b of 
this title. 

Amendments 

2011— Pub. L. 112-81, § 801(e)(1)(A), struck out "or Key 
Decision Point" after "Milestone A" in section catch- 
line. 

Subsec. (a). Pub. L. 112-81, § 801(e)(1)(B), struck out 
", or Key Decision Point A approval in the case of a 
space program," after "Milestone A approval" and 
", or Key Decision Point B approval in the case of a 
space program," after "Milestone B approval" in intro- 
ductory provisions. 

Subsec. (a)(2). Pub. L. 112-81, § 801(a)(1)(A), sub- 
stituted "function" for "core competency". 

Subsec. (a)(4), (6). Pub. L. 112-81, § 801(a)(1)(B), (C), 
added par. (4) and redesignated former par. (4) as (6). 

Subsec. (a)(7). Pub. L. 112-81, § 801(a)(1)(D), which di- 
rected amendment of par. (6) by substituting "develop, 
procure, and sustain" for "develop and procure", was 
executed to par. (7) to reflect the probable intent of 
Congress. 

Pub. L. 112-81, § 801(a)(1)(B), redesignated par. (5) as 
(7). 



Subsec. (b)(1). Pub. L. 112-81, §801(e)(l)(C)(i), struck 
out "(or Key Decision Point A approval in the case of 
a space program)" after "Milestone A approval". 

Pub. L. 111-383, § 814(b)(1)(A), substituted "a major de- 
fense acquisition program certified by the Milestone 
Decision Authority under subsection (a) or a designated 
major subprogram of such program, if the projected 
cost of the program or subprogram" for "a major de- 
fense acquisition program certified by the Milestone 
Decision Authority under subsection (a), if the pro- 
jected cost of the program". 

Subsec. (b)(2). Pub. L. 111-383, § 814(b)(1)(B), inserted 
"or designated major subprogram" after "major de- 
fense acquisition program". 

Subsec. (b)(2)(C)(ii). Pub. L. 112-81, §801(e)(l)(C)(ii), 
struck out ", or Key Decision Point A approval in the 
case of a space program," after "Milestone A ap- 
proval". 

Subsec. (c). Pub. L. 111-383, § 1075(b)(33)(A), inserted a 
space after "(c)". 

Subsec. (c)(2) to (5). Pub. L. 111-383, § 814(b)(2), added 
par. (2) and redesignated former pars. (2) to (4) as (3) to 
(5), respectively. Former par. (5) redesignated (6). 

Pub. L. 111-383, §1075(b)(33)(B), which directed substi- 
tution of "section 118b(c)(3) of this title" for "section 
125a(a) of this title" in par. (4), was executed by making 
the substitution in par. (5) to reflect the probable in- 
tent of Congress and the amendment by Pub. L. 111-383, 
§ 814(b)(2)(A). See above. 

Subsec. (c)(6). Pub. L. 111-383, § 814(b)(2)(A), redesig- 
nated par. (5) as (6). 

Subsec. (c)(7). Pub. L. 112-81, § 801(a)(2), added par. (7). 

2009— Subsec. (a). Pub. L. 111-23, § 204(a), substituted 
"may not receive Milestone A approval, or Key Deci- 
sion Point A approval in the case of a space program, 
or otherwise be initiated prior to Milestone B approval, 
or Key Decision Point B approval in the case of a space 
program," for "may not receive Milestone A approval, 
or Key Decision Point A approval in the case of a space 
program," in introductory provisions. 

Subsec. (a)(3). Pub. L. 111-23, § 201(e)(1), struck out 
"and" at end. 

Subsec. (a)(4). Pub. L. 111-23, § 201(e)(3), added par. (4). 
Former par. (4) redesignated (5). 

Pub. L. 111-23, § 101(d)(3), inserted ", with the concur- 
rence of the Director of Cost Assessment and Program 
Evaluation," after "has been submitted". 

Subsec. (a)(5). Pub. L. 111-23, § 201(e)(2), redesignated 
par. (4) as (5). 

Subsec. (b). Pub. L. 111-23, § 204(b), designated exist- 
ing provisions as par. (1), substituted "by at least 25 
percent, or the program manager determines that the 
period of time required for the delivery of an initial 
operational capability is likely to exceed the schedule 
objective established pursuant to section 181(b)(5) of 
this title by more than 25 percent," for "by at least 25 
percent,", and added par. (2). 

2008— Pub. L. 110-417, § 813(b), renumbered section 
2366b of this title as this section. 

Subsec. (a)(1), (2). Pub. L. 110-417, § 813(e)(1)(A), sub- 
stituted "program" for "system". 

Subsec. (a)(3). Pub. L. 110-417, § 813(e)(1)(B), sub- 
stituted "if the program" for "if the system" and 
"such program" for "such system". 

Subsec. (a)(4). Pub. L. 110-417, § 813(e)(1)(A), sub- 
stituted "program" for "system" in two places. 

Subsec. (b). Pub. L. 110-417, § 813(e)(1)(C), substituted 
"major defense acquisition program" for "major sys- 
tem", "cost of the program" for "cost of the system", 
"estimate for the program" for "estimate for the sys- 
tem", "the program concerned" for "the system con- 
cerned", and "procure the program" for "procure the 
system". 

Subsec. (c)(1). Pub. L. 110-417, § 813(e)(1)(D), sub- 
stituted "'major defense acquisition program'" for 
" 'major system' " and "2430" for "2302(5)". 

Effective Date 

Pub. L. 110-181, div. A, title IX, § 943(c), Jan. 28, 2008, 
122 Stat. 289, as amended by Pub. L. 110-417, [div. A], 
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title VIII, § 813(e)(2)(B), Oct. 14, 2008, 122 Stat. 4528, pro- 
vided that: "Section 2366b [now 2366a] of title 10, United 
States Code, as added by subsection (a), shall apply to 
major defense acquisition programs on and after March 
1, 2008. In the case of the certification required by para- 
graph (2) of subsection (a) of such section, during the 
period prior to the completion of the first quadrennial 
roles and missions review required by section 118b of 
title 10, United States Code, the certification required 
by that paragraph shall be that the system is being ex- 
ecuted by an entity with a relevant core competency as 
identified by the Secretary of Defense." 

Requirements Prior to Low-Rate Initial 
Production 

Pub. L. 112-81, div. A, title VIII, § 801(c), Dec. 31, 2011, 
125 Stat. 1483, provided that: "Prior to entering into a 
contract for low-rate initial production of a major de- 
fense acquisition program, the Secretary of Defense 
shall ensure that the detailed requirements for core 
depot-level maintenance and repair capabilities, as well 
as the associated logistics capabilities and the associ- 
ated sustaining workloads required to support such re- 
quirements, have been defined." 

Guidance 

Pub. L. 112-81, div. A, title VIII, §801(d), Dec. 31, 2011, 
125 Stat. 1483, provided that: "Not later than 120 days 
after the date of the enactment of this Act [Dec. 31, 
2011], the Secretary of Defense shall issue guidance im- 
plementing the amendments made by subsections (a) 
and (b) [amending this section and section 2366b of this 
title], and subsection (c) [set out above], in a manner 
that is consistent across the Department of Defense." 

Application to Ongoing Programs 

Pub. L. 111-23, title II, § 204(c), May 22, 2009, 123 Stat. 
1723, as amended by Pub. L. 111-383, div. A, title VIII, 
§ 813(c), Jan. 7, 2011, 124 Stat. 4265, which related to ap- 
plication of the requirements of this section to certain 
major defense acquisition programs initiated before 
May 22, 2009, was repealed by Pub. L. 112-81, div. A, title 
VIII, § 819(a), Dec. 31, 2011, 125 Stat. 1501. 

Review op Department op Defense Acquisition 
Directives 

Pub. L. 110-181, div. A, title IX, § 943(b), Jan. 28, 2008, 
122 Stat. 289, as amended by Pub. L. 110-417, [div. A], 
title VIII, § 813(e)(2)(A), Oct. 14, 2008, 122 Stat. 4528, pro- 
vided that: "Not later than 180 days after the date of 
the enactment of this Act [Jan. 28, 2008], the Secretary 
of Defense shall review Department of Defense Direc- 
tive 5000.1 and associated guidance, and the manner in 
which such directive and guidance have been imple- 
mented, and take appropriate steps to ensure that the 
Department does not commence a technology develop- 
ment program for a major defense acquisition program 
without Milestone A approval (or Key Decision Point A 
approval in the case of a space program)." 

§ 2366b. Major defense acquisition programs: cer- 
tification required before Milestone B ap- 
proval 

(a) Certification. — A major defense acquisi- 
tion program may not receive Milestone B ap- 
proval until the milestone decision authority — 
(1) has received a business case analysis and 

certifies on the basis of the analysis that — 

(A) the program is affordable when consid- 
ering the ability of the Department of De- 
fense to accomplish the program's mission 
using alternative systems; 

(B) appropriate trade-offs among cost, 
schedule, and performance objectives have 
been made to ensure that the program is af- 
fordable when considering the per unit cost 



and the total acquisition cost in the context 
of the total resources available during the 
period covered by the future-years defense 
program submitted during the fiscal year in 
which the certification is made; 

(C) reasonable cost and schedule estimates 
have been developed to execute, with the 
concurrence of the Director of Cost Assess- 
ment and Program Evaluation, the product 
development and production plan under the 
program; and 

(D) funding is available to execute the 
product development and production plan 
under the program, through the period cov- 
ered by the future-years defense program 
submitted during the fiscal year in which 
the certification is made, consistent with 
the estimates described in subparagraph (C) 
for the program; 

(2) has received a preliminary design review 
and conducted a formal post-preliminary de- 
sign review assessment, and certifies on the 
basis of such assessment that the program 
demonstrates a high likelihood of accomplish- 
ing its intended mission; and 

(3) further certifies that — 

(A) appropriate market research has been 
conducted prior to technology development 
to reduce duplication of existing technology 
and products; 

(B) the Department of Defense has com- 
pleted an analysis of alternatives with re- 
spect to the program; 

(C) the Joint Requirements Oversight 
Council has accomplished its duties with re- 
spect to the program pursuant to section 
181(b) of this title, including an analysis of 
the operational requirements for the pro- 
gram; 

(D) the technology in the program has 
been demonstrated in a relevant environ- 
ment, as determined by the Milestone Deci- 
sion Authority on the basis of an independ- 
ent review and assessment by the Assistant 
Secretary of Defense for Research and Engi- 
neering; 

(E) life-cycle sustainment planning, in- 
cluding corrosion prevention and mitigation 
planning, has identified and evaluated rel- 
evant sustainment costs throughout devel- 
opment, production, operation, sustainment, 
and disposal of the program, and any alter- 
natives, and that such costs are reasonable 
and have been accurately estimated; 

(F) an estimate has been made of the re- 
quirements for core depot-level maintenance 
and repair capabilities, as well as the associ- 
ated logistics capabilities and the associated 
sustaining workloads required to support 
such requirements; and 

(G) the program complies with all relevant 
policies, regulations, and directives of the 
Department of Defense. 

(b) Changes to Certification.— (1) The pro- 
gram manager for a major defense acquisition 
program that has received certification under 
subsection (a) shall immediately notify the 
milestone decision authority of any changes to 
the program or a designated major subprogram 
of such program that — 
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(A) alter the substantive basis for the cer- 
tification of the milestone decision authority 
relating to any component of such certifi- 
cation specified in paragraph (1) or (2) of sub- 
section (a); or 

(B) otherwise cause the program or subpro- 
gram to deviate significantly from the mate- 
rial provided to the milestone decision author- 
ity in support of such certification. 

(2) Upon receipt of information under para- 
graph (1), the milestone decision authority may 
withdraw the certification concerned or rescind 
Milestone B approval if the milestone decision 
authority determines that such certification or 
approval is no longer valid. 

(c) Submission to Congress. — (1) The certifi- 
cation required under subsection (a) with re- 
spect to a major defense acquisition program 
shall be submitted to the congressional defense 
committees with the first Selected Acquisition 
Report submitted under section 2432 of this title 
after completion of the certification. 

(2) A summary of any information provided to 
the milestone decision authority pursuant to 
subsection (b) and a description of the actions 
taken as a result of such information shall be 
submitted with the first Selected Acquisition 
Report submitted under section 2432 of this title 
after receipt of such information by the mile- 
stone decision authority. 

(d) Waiver for National Security.— (1) The 
milestone decision authority may, at the time 
of Milestone B approval or at the time that such 
milestone decision authority withdraws a cer- 
tification or rescinds Milestone B approval pur- 
suant to subsection (b)(2), waive the applicabil- 
ity to a major defense acquisition program of 
one or more components (as specified in para- 
graph (1), (2), or (3) of subsection (a)) of the cer- 
tification requirement if the milestone decision 
authority determines that, but for such a waiv- 
er, the Department would be unable to meet 
critical national security objectives. 

(2) Whenever the milestone decision authority 
makes such a determination and authorizes such 
a waiver — 

(A) the waiver, the determination, and the 
reasons for the determination shall be submit- 
ted in writing to the congressional defense 
committees within 30 days after the waiver is 
authorized; and 

(B) the milestone decision authority shall 
review the program not less often than annu- 
ally to determine the extent to which such 
program currently satisfies the certification 
components specified in paragraphs (1), (2), 
and (3) of subsection (a) until such time as the 
milestone decision authority determines that 
the program satisfies all such certification 
components. 

(3) The requirement in paragraph (2)(B) shall 
not apply to a program for which a certification 
was required pursuant to section 2433a(c) of this 
title if the milestone decision authority — 

(A) determines in writing that — 

(i) the program has reached a stage in the 
acquisition process at which it would not be 
practicable to meet the certification compo- 
nent that was waived; and 

(ii) the milestone decision authority has 
taken appropriate alternative actions to ad- 



dress the underlying purposes of such certifi- 
cation component; and 

(B) submits the written determination, and 
an explanation of the basis for the determina- 
tion, to the congressional defense committees. 

(e) Designation of Certification Status in 
Budget Documentation.— Any budget request, 
budget justification material, budget display, 
reprogramming request, Selected Acquisition 
Report, or other budget documentation or per- 
formance report submitted by the Secretary of 
Defense to the President regarding a major de- 
fense acquisition program receiving a waiver 
pursuant to subsection (d) shall prominently 
and clearly indicate that such program has not 
fully satisfied the certification requirements of 
this section until such time as the milestone de- 
cision authority makes the determination that 
such program has satisfied all such certification 
components. 

(f) Nondelegation. — The milestone decision 
authority may not delegate the certification re- 
quirement under subsection (a) or the authority 
to waive any component of such requirement 
under subsection (d). 

(g) Definitions.— In this section: 

(1) The term "major defense acquisition pro- 
gram" means a Department of Defense acqui- 
sition program that is a major defense acquisi- 
tion program for purposes of section 2430 of 
this title. 

(2) The term "designated major subpro- 
gram" means a major subprogram of a major 
defense acquisition program designated under 
section 2430a(a)(l) of this title. 

(3) The term "milestone decision authority", 
with respect to a major defense acquisition 
program, means the individual within the De- 
partment of Defense designated with overall 
responsibility for the program. 

(4) The term "Milestone B approval" has the 
meaning provided that term in section 
2366(e)(7) of this title. 

(5) The term "core logistics capabilities" 
means the core logistics capabilities identified 
under section 2464(a) of this title. 

(Added Pub. L. 109-163, div. A, title VIII, § 801(a), 
Jan. 6, 2006, 119 Stat. 3366, § 2366a; amended Pub. 
L. 109-364, div. A, title VIII, §805, Oct. 17, 2006, 
120 Stat. 2314; Pub. L. 110-181, div. A, title VIII, 
§812, Jan. 28, 2008, 122 Stat. 219; renumbered 
§ 2366b, Pub. L. 110-417, [div. A], title VIII, 
§ 813(a), (b), Oct. 14, 2008, 122 Stat. 4527; Pub. L. 
111-23, title I, § 101(d)(4), title II, §§ 201(f), 205(a), 
May 22, 2009, 123 Stat. 1710, 1720, 1724; Pub. L. 
111-383, div. A, title VIII, §§ 813(d)(1), 814(c), title 
IX, §901(j)(4), title X, §1075(k)(l), Jan. 7, 2011, 124 
Stat. 4265, 4266, 4324, 4378; Pub. L. 112-81, div. A, 
title VIII, §§ 801(b), (e)(2), 819(b), Dec. 31, 2011, 125 
Stat. 1483, 1484, 1501.) 

Prior Provisions 

A prior section 2366b was renumbered section 2366a of 
this title. 

Amendments 

2011— Pub. L. 112-81, §801(e)(2)(A), struck out "or Key 
Decision Point B" after "Milestone B" in section 
catchline. 

Subsec. (a). Pub. L. 112-81, § 801(e)(2)(B), struck out 
", or Key Decision Point B approval in the case of a 
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space program," after "Milestone B approval" in intro- 
ductory provisions. 

Subsec. (a)(3)(D). Pub. L. 111-383, §901(j)(4), sub- 
stituted "Assistant Secretary of Defense for Research 
and Engineering'" for "Director of Defense Research 
and Engineering". 

Subsec. (a)(3)(E) to (G). Pub. L. 112-81, § 801(b)(1), 
added subpars. (E) and (F) and redesignated former sub- 
par. (E) as (G). 

Subsec. (b)(1). Pub. L. 111-383, § 814(c)(1)(A), sub- 
stituted "any changes to the program or a designated 
major subprogram of such program" for "any changes 
to the program" In introductory provisions. 

Subsec. (b)(1)(B). Pub. L. 111-383, § 814(c)(1)(B), sub- 
stituted "otherwise cause the program or subprogram" 
for "otherwise cause the program". 

Subsec. (b)(2). Pub. L. 112-81, § 801(e)(2)(C), struck out 
"(or Key Decision Point B approval in the case of a 
space program)" after "Milestone B approval". 

Subsec. (d)(1). Pub. L. 112-81, § 801(e)(2)(C), struck out 
"(or Key Decision Point B approval in the case of a 
space program)" after "Milestone B approval" in two 
places. 

Pub. L. 111-383, § 813(d)(1)(A), substituted "(as speci- 
fied in paragraph (1), (2), or (3) of subsection (a))" for 
"(as specified in paragraph (1) or (2) of subsection (a))". 

Subsec. (d)(2)(B). Pub. L. 111-383, §1075(k)(l), which di- 
rected amendment of directory language of Pub. L. 
111-23, § 205(a)(1)(B), resulting in substitution of "para- 
graphs (1), (2), and (3)" for "paragraphs (1) and (2)" in 
text, was not executed because of the prior identical 
amendment by Pub. L. 111-383, § 813(d)(1)(B). See below. 

Pub. L. 111-383, § 813(d)(1)(B), substituted "specified in 
paragraphs (1), (2), and (3) of subsection (a)" for "speci- 
fied in paragraphs (1) and (2) of subsection (a)". 

Subsec. (d)(3). Pub. L. 112-81, § 819(b), added par. (3). 

Subsec. (g)(2) to (4). Pub. L. 111-383, § 814(c)(2), added 
par. (2) and redesignated former pars. (2) and (3) as (3) 
and (4), respectively. Former par. (4) redesignated (5). 

Subsec. (g)(5). Pub. L. 112-81, § 801(b)(2), added par. (5) 
and struck out former par. (5) which read as follows: 
"The term 'Key Decision Point B' means the official 
program Initiation of a National Security Space pro- 
gram of the Department of Defense, which triggers a 
formal review to determine maturity of technology and 
the program's readiness to begin the preliminary sys- 
tem design." 

Pub. L. 111-383, § 814(c)(2)(A), redesignated par. (4) as 
(5). 

2009— Subsec. (a)(1)(B). Pub. L. 111-23, § 201(f), inserted 
"appropriate trade-offs among cost, schedule, and per- 
formance objectives have been made to ensure that" 
before "the program is affordable". 

Subsec. (a)(1)(C). Pub. L. 111-23, § 101(d)(4), inserted 
", with the concurrence of the Director of Cost Assess- 
ment and Program Evaluation," before "the product". 

Subsec. (a)(1)(D). Pub. L. 111-23, § 205(a)(3)(A), struck 
out "and" at end. 

Subsec. (a)(2), (3). Pub. L. 111-23, § 205(a)(3)(B), (C), 
added par. (2) and redesignated former par. (2) as (3). 

Subsec. (a)(3)(D). Pub. L. 111-23, §205(a)(3)(D)(i), sub- 
stituted ", as determined by the Milestone Decision 
Authority on the basis of an independent review and as- 
sessment by the Director of Defense Research and Engi- 
neering; and" for semicolon. 

Subsec. (a)(3)(E), (F). Pub. L. 111-23, §205(a)(3)(D)(ii), 
(iii), redesignated subpar. (F) as (E) and struck out 
former subpar. (E) which read as follows: "the program 
demonstrates a high likelihood of accomplishing its in- 
tended mission; and". 

Subsec. (d). Pub. L. 111-23, § 205(a)(1), designated ex- 
isting provisions as par. (1) and substituted par. (2) for 
"Whenever the milestone decision authority makes 
such a determination and authorizes such a waiver, the 
waiver, the determination, and the reasons for the de- 
termination shall be submitted in writing to the con- 
gressional defense committees within 30 days after the 
waiver is authorized." 

Subsecs. (e) to (g). Pub. L. 111-23, § 205(a)(2), added 
subsec. (e) and redesignated former subsecs. (e) and (f) 
as (f) and (g), respectively. 



2008— Pub. L. 110-417, § 813(a), (b), renumbered section 
2366a of this title as this section. 

Subsec. (a). Pub. L. 110-181, §812(1), amended subsec. 

(a) generally. Prior to amendment, subsec. (a) consisted 
of pars. (1) to (10) relating to required certifications by 
milestone decision authority for major defense acquisi- 
tion program to receive Milestone B approval, or Key 
Decision Point B approval In the case of a space pro- 
gram. 

Subsec. (b). Pub. L. 110-181, §812(3), added subsec. (b). 
Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 110-181, §812(4), designated exist- 
ing provisions as par. (1) and added par. (2). 

Pub. L. 110-181, §812(2), redesignated subsec. (b) as (c). 
Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 110-181, §812(5), substituted "au- 
thority may, at the time of Milestone B approval (or 
Key Decision Point B approval in the case of a space 
program) or at the time that such milestone decision 
authority withdraws a certification or rescinds Mile- 
stone B approval (or Key Decision Point B approval in 
the case of a space program) pursuant to subsection 

(b) (2), waive" for "authority may waive" and "para- 
graph (1) or (2)" for "paragraph (1), (2), (3), (4), (5), (6), 
(7), (8), or (9)". 

Pub. L. 110-181, §812(2), redesignated subsec. (c) as (d). 
Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 110-181, §812(6), substituted "sub- 
section (d)" for "subsection (c)". 

Pub. L. 110-181, §812(2), redesignated subsec. (d) as (e). 
Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 110-181, §812(2), redesignated sub- 
sec. (e) as (f). 

2006— Subsec. (a)(1) to (7). Pub. L. 109-364, 
§805(a)(l)-(3), added par. (1) and redesignated former 
pars. (1) to (6) as (2) to (7), respectively. Former par. (7) 
redesignated (10). 

Subsec. (a)(8), (9). Pub. L. 109-364, § 805(a)(4), (5), added 
pars. (8) and (9). 

Subsec. (a)(10). Pub. L. 109-364, § 805(a)(1), redesig- 
nated par. (7) as (10). 

Subsec. (c). Pub. L. 109-364, § 805(b), substituted "(5), 
(6), (7), (8), or (9)" for "(5), or (6)". 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title VIII, § 813(d)(1), Jan. 7, 
2011, 124 Stat. 4265, provided that the amendment made 
by section 813(d)(1) is effective as of May 22, 2009. 

Amendment by section 901(j)(4) of Pub. L. 111-383 ef- 
fective Jan. 1, 2011, see section 901(p) of Pub. L. 111-383, 
set out as a note under section 131 of this title. 

Pub. L. 111-383, dlv. A, title X, §1075(k), Jan. 7, 2011, 
124 Stat. 4378, provided that the amendment made by 
section 1075(k)(l) Is effective as of May 22, 2009, and as 
if included in Pub. L. 111-23 as enacted. 

Certification and Review of Programs Entering 
Development Prior to Enactment of Section 
2366b of Title 10 

Pub. L. 111-23, title II, § 205(b), May 22, 2009, 123 Stat. 
1725, as amended by Pub. L. 111-383, dlv. A, title VIII, 
§ 813(d)(2), Jan. 7, 2011, 124 Stat. 4266, provided that: 

"(1) Determination. — Not later than 270 days after 
the date of the enactment of this Act [May 22, 2009], for 
each major defense acquisition program that received 
Milestone B approval before January 6, 2006, and has 
not received Milestone C approval, and for each space 
program that received Key Decision Point B approval 
before January 6, 2006, and has not received Key Deci- 
sion Point C approval, the Milestone Decision Author- 
ity shall determine whether or not such program satis- 
fies all of the certification components specified in 
paragraphs (1), (2), and (3) of subsection (a) of section 
2366b of title 10, United States Code (as amended by 
subsection (a) of this section). 

"(2) Annual review. — The Milestone Decision Au- 
thority shall review any program determined pursuant 
to paragraph (1) not to satisfy any of the certification 
components of subsection (a) of section 2366b of title 10, 
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United States Code (as so amended), not less often than 
annually thereafter to determine the extent to which 
such program currently satisfies such certification 
components until such time as the Milestone Decision 
Authority determines that such program satisfies all 
such certification components. 

"(3) Designation of obrtipioation status in budget 
documentation. — Any budget request, budget justifica- 
tion material, budget display, reprogramming request, 
Selected Acquisition Report, or other budget docu- 
mentation or performance report submitted by the Sec- 
retary of Defense to the President regarding a major 
defense acquisition program which the Milestone Deci- 
sion Authority determines under paragraph (1) does not 
satisfy all of the certification components of sub- 
section (a) of section 2366b of title 10, United States 
Code, (as so amended) shall prominently and clearly in- 
dicate that such program has not fully satisfied such 
certification components until such time as the Mile- 
stone Decision Authority makes the determination 
that such program has satisfied all such certification 
components." 

[Pub. L. 111-383, div. A, title VIII, §813(d)(2), Jan. 7, 
2011, 124 Stat. 4266, provided that the amendment made 
by section 813(d)(2) to section 205(b) of Pub. L. 111-23, 
set out above, is effective as of May 22, 2009, and as if 
included in Pub. L. 111-23 as enacted.] 

[For definition of "major defense acquisition pro- 
gram" as used in section 205(b) of Pub. L. 111-23, set out 
above, see section 2(2) of Pub. L. 111-23, set out as a 
note under section 2430 of this title.] 

Formal Review Process for Bandwidth 
Requirements 

Pub. L. 110-417, [div. A], title X, § 1047(d), Oct. 14, 2008, 
122 Stat. 4603, as amended by Pub. L. 111-84, div. A, title 
X, §1033, Oct. 28, 2009, 123 Stat. 2449, provided that: 

"(1) In general. — The Secretary of Defense and the 
Director of National Intelligence shall, as part of the 
Milestone B or Key Decision Point B approval process 
for any major defense acquisition program or major 
system acquisition program, establish a formal review 
process to ensure that — 

"(A) the bandwidth requirements needed to support 

such program are or will be met; and 

"(B) a determination will be made with respect to 

how to meet the bandwidth requirements for such 

program. 

"(2) Reports. — Not later than January 1 of each year, 
the Secretary of Defense and the Director of National 
Intelligence shall each submit to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep- 
resentatives], the Select Committee on Intelligence of 
the Senate, and the Permanent Select Committee on 
Intelligence of the House of Representatives a report on 
any determinations made under paragraph (1) with re- 
spect to meeting the bandwidth requirements for major 
defense acquisition programs and major system acqui- 
sition programs during the preceding fiscal year." 

§2367. Use of federally funded research and de- 
velopment centers 

(a) Limitation on Use of Centers.— Except as 
provided in subsection (b), the Secretary of De- 
fense may not place work with a federally fund- 
ed research and development center unless such 
work is within the purpose, mission, and general 
scope of effort of such center as established in 
the sponsoring agreement of the Department of 
Defense with such center. 

(b) Exception for Applied Scientific Re- 
search. — This section does not apply to a feder- 
ally funded research and development center 
that performs applied scientific research under 
laboratory conditions. 

(c) Limitation on Creation of New Centers.— 
(1) The head of an agency may not obligate or 



expend amounts appropriated to the Department 
of Defense for purposes of operating a federally 
funded research center that was not in existence 
before June 2, 1986, until — 

(A) the head of the agency submits to Con- 
gress a report with respect to such center that 
describes the purpose, mission, and general 
scope of effort of the center; and 

(B) a period of 60 days beginning on the date 
such report is received by Congress has 
elapsed. 

(2) In this subsection, the term "head of an 
agency" has the meaning given such term in 
section 2302(1) of this title. 

(d) Identification to Congress of FPRDC 
Workload Effort. — After the close of a fiscal 
year, and not later than January 1 of the next 
year, the Secretary shall submit to the Commit- 
tee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee 
on Armed Services and the Committee on Ap- 
propriations of the House of Representatives a 
report setting forth the actual obligations and 
the actual man-years of effort expended at each 
federally funded research and development cen- 
ter during that fiscal year. 

(Added Pub. L. 99-500, § 101(c) [title X, § 912(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-146, and Pub. 
L. 99-591, § 101(c) [title X, § 912(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-146; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 912(a)(1), Nov. 14, 
1986, 100 Stat. 3925, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 102-190, div. A, title II, § 256(a)(1), Dec. 5, 
1991, 105 Stat. 1330; Pub. L. 104-106, div. A, title 
XV, § 1502(a)(9), Feb. 10, 1996, 110 Stat. 503; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 107-314, div. A, title X, 
§1041(a)(12), Dec. 2, 2002, 116 Stat. 2645.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2002— Subsec. (d). Pub. L. 107-314, § 1041(a)(12), struck 
out designations for pars. (1) and (2) and text of par. (1). 
Prior to amendment par. (1) read as follows: "In the 
documents provided to Congress by the Secretary of 
Defense in support of the budget submitted by the 
President under section 1105 of title 31 for any fiscal 
year, the Secretary shall set forth the proposed amount 
of the man-years of effort to be funded by the Depart- 
ment of Defense for each federally funded research and 
development center for the fiscal year covered by that 
budget." 

1999— Subsec. (d)(2). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (d)(2). Pub. L. 104-106 substituted "the 
Committee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee on 
National Security and the Committee on Appropria- 
tions of the" for "the Committees on Armed Services 
and the Committees on Appropriations of the Senate 
and". 

1991— Subsec. (d). Pub. L. 102-190 added subsec. (d). 
Effective Date of 1991 Amendment 

Section 256(a)(2) of Pub. L. 102-190 provided that: 
"(A) Paragraph (1) of subsection (d) of section 2367 of 
title 10, United States Code, as added by paragraph (1), 
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shall take effect with respect to the budget submitted 
for fiscal year 1994. 

"(B) Paragraph (2) of such subsection shall take ef- 
fect with respect to fiscal year 1992." 

GAO Study; Report 

Section 101(c) [title X, § 912(b), (c)] of Pub. L. 99-500 
and Pub. L. 99-591, and section 912(b), (c) of title IX, for- 
merly title IV, of Pub. L. 99-661, renumbered title IX, 
Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, directed 
Comptroller General to conduct a study of national de- 
fense role of federally funded research and development 
centers and submit a report to Congress not later than 
one year after Oct. 18, 1986. 

[§2368. Repealed. Pub. L. 102-190, div. A, title 
VIII, § 821(c)(1), Dec. 5, 1991, 105 Stat. 1431] 

Section, added Pub. L. 100-456, div. A, title VIII, 
§ 823(a)(1), Sept. 29, 1988, 102 Stat. 2018; amended Pub. L. 
101-189, div. A, title VIII, § 841(c)(1), Nov. 29, 1989, 103 
Stat. 1514; Pub. L. 102-25, title VII, § 701(g)(1), Apr. 6, 
1991, 105 Stat. 115, authorized studies in fields of re- 
search and development essential to development of 
critical technologies. 

[§2369. Repealed. Pub. L. 103-355, title III, 
§ 3062(a), Oct. 13, 1994, 108 Stat. 3336] 

Section, added Pub. L. 100-456, div. A, title VIII, 
§ 842(a), Sept. 29, 1988, 102 Stat. 2026; amended Pub. L. 
103-160, div. A, title IX, § 904(d)(1), Nov. 30, 1993, 107 
Stat. 1728, related to program for supervision and co- 
ordination of product evaluation activities within the 
Department of Defense. 

[§2370. Repealed. Pub. L. 104-106, div. A, title X, 
§ 1061(j)(l), Feb. 10, 1996, 110 Stat. 443] 

Section, added Pub. L. 101-510, div. A, title II, § 241(a), 
Nov. 5, 1990, 104 Stat. 1516, required annual report to 
Congress on Biological Defense Research Program. 

[§ 2370a. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1005(a), Oct. 28, 2004, 118 Stat. 2036] 

Section, added Pub. L. 103-160, div. A, title II, § 214(a), 
Nov. 30, 1993, 107 Stat. 1586, related to medical counter- 
measures against biowarfare threats and allocation of 
funding between near-term and other threats. 

§2371. Research projects: transactions other 
than contracts and grants 

(a) Additional Forms of Transactions Au- 
thorized. — The Secretary of Defense and the 
Secretary of each military department may 
enter into transactions (other than contracts, 
cooperative agreements, and grants) under the 
authority of this subsection in carrying out 
basic, applied, and advanced research projects. 
The authority under this subsection is in addi- 
tion to the authority provided in section 2358 of 
this title to use contracts, cooperative agree- 
ments, and grants in carrying out such projects. 

(b) Exercise op Authority by Secretary of 
Defense. — In any exercise of the authority in 
subsection (a), the Secretary of Defense shall 
act through the Defense Advanced Research 
Projects Agency or any other element of the De- 
partment of Defense that the Secretary may 
designate. 

(c) Advance Payments.— The authority pro- 
vided under subsection (a) may be exercised 
without regard to section 3324 of title 31. 

(d) Recovery of Funds.— (1) A cooperative 
agreement for performance of basic, applied, or 



advanced research authorized by section 2358 of 
this title and a transaction authorized by sub- 
section (a) may include a clause that requires a 
person or other entity to make payments to the 
Department of Defense or any other department 
or agency of the Federal Government as a condi- 
tion for receiving support under the agreement 
or other transaction. 

(2) The amount of any payment received by 
the Federal Government pursuant to a require- 
ment imposed under paragraph (1) may be cred- 
ited, to the extent authorized by the Secretary 
of Defense, to the appropriate account estab- 
lished under subsection (f). Amounts so credited 
shall be merged with other funds in the account 
and shall be available for the same purposes and 
the same period for which other funds in such 
account are available. 

(e) Conditions. — (1) The Secretary of Defense 
shall ensure that — 

(A) to the maximum extent practicable, no 
cooperative agreement containing a clause 
under subsection (d) and no transaction en- 
tered into under subsection (a) provides for re- 
search that duplicates research being con- 
ducted under existing programs carried out by 
the Department of Defense; and 

(B) to the extent that the Secretary deter- 
mines practicable, the funds provided by the 
Government under a cooperative agreement 
containing a clause under subsection (d) or a 
transaction authorized by subsection (a) do 
not exceed the total amount provided by other 
parties to the cooperative agreement or other 
transaction. 

(2) A cooperative agreement containing a 
clause under subsection (d) or a transaction au- 
thorized by subsection (a) may be used for a re- 
search project when the use of a standard con- 
tract, grant, or cooperative agreement for such 
project is not feasible or appropriate. 

(f) Support Accounts. — There is hereby estab- 
lished on the books of the Treasury separate ac- 
counts for each of the military departments and 
the Defense Advanced Research Projects Agency 
for support of research projects and development 
projects provided for in cooperative agreements 
containing a clause under subsection (d) and re- 
search projects provided for in transactions en- 
tered into under subsection (a). Funds in those 
accounts shall be available for the payment of 
such support. 

(g) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(h) Annual Report. — (1) Not later than 90 days 
after the end of each fiscal year, the Secretary 
of Defense shall submit to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives a report on the use by the Depart- 
ment of Defense during such fiscal year of — 

(A) cooperative agreements authorized under 
section 2358 of this title that contain a clause 
under subsection (d); and 

(B) transactions authorized by subsection 
(a). 

(2) The report shall include, with respect to 
the cooperative agreements and other trans- 
actions covered by the report, the following: 
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(A) The technology areas in which research 
projects were conducted under such agree- 
ments or other transactions. 

(B) The extent of the cost-sharing among 
Federal Government and non-Federal sources. 

(C) The extent to which the use of the coop- 
erative agreements and other transactions — 

(i) has contributed to a broadening of the 
technology and industrial base available for 
meeting Department of Defense needs; and 

(ii) has fostered within the technology and 
industrial base new relationships and prac- 
tices that support the national security of 
the United States. 

(D) The total amount of payments, if any, 
that were received by the Federal Government 
during the fiscal year covered by the report 
pursuant to a clause described in subsection 
(d) that was included in the cooperative agree- 
ments and other transactions, and the amount 
of such payments, if any, that were credited to 
each account established under subsection (f). 

(3) No report is required under this subsection 
for a fiscal year after fiscal year 2006. 

(1) Protection of Certain Information From 
Disclosure. — (1) Disclosure of information de- 
scribed in paragraph (2) is not required, and may 
not be compelled, under section 552 of title 5 for 
five years after the date on which the informa- 
tion is received by the Department of Defense. 

(2) (A) Paragraph (1) applies to information de- 
scribed in subparagraph (B) that is in the 
records of the Department of Defense if the in- 
formation was submitted to the Department in a 
competitive or noncompetitive process having 
the potential for resulting in an award, to the 
party submitting the information, of a coopera- 
tive agreement for performance of basic, ap- 
plied, or advanced research authorized by sec- 
tion 2358 of this title or another transaction au- 
thorized by subsection (a). 

(B) The information referred to in subpara- 
graph (A) is the following: 

(i) A proposal, proposal abstract, and sup- 
porting documents. 

(ii) A business plan submitted on a confiden- 
tial basis. 

(iii) Technical information submitted on a 
confidential basis. 

(Added Pub. L. 101-189, div. A, title II, § 251(a)(1), 
Nov. 29, 1989, 103 Stat. 1403; amended Pub. L. 
101-510, div. A, title XIV, §1484(k)(9), Nov. 5, 1990, 
104 Stat. 1719; Pub. L. 102-190, div. A, title VIII, 
§826, Dec. 5, 1991, 105 Stat. 1442; Pub. L. 102-484, 
div. A, title II, §217, Oct. 23, 1992, 106 Stat. 2352; 
Pub. L. 103-35, title II, § 201(c)(4), May 31, 1993, 
107 Stat. 98; Pub. L. 103-160, div. A, title VIII, 
§ 827(b), title XI, § 1182(a)(6), Nov. 30, 1993, 107 
Stat. 1712, 1771; Pub. L. 103-355, title I, § 1301(b), 
Oct. 13, 1994, 108 Stat. 3285; Pub. L. 104-106, div. 
A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 
502; Pub. L. 104-201, div. A, title II, 
§267(a)-(c)(l)(A), title X, § 1073(e)(1)(B), Sept. 23, 
1996, 110 Stat. 2467, 2468, 2658; Pub. L. 105-85, div. 
A, title VIII, §832, Nov. 18, 1997, 111 Stat. 1842; 
Pub. L. 105-261, div. A, title VIII, §817, Oct. 17, 
1998, 112 Stat. 2089; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
108-136, div. A, title X, §1031(a)(19), Nov. 24, 2003, 
117 Stat. 1597.) 



Amendments 

2003— Subsec. (h)(3). Pub. L. 108-136 added par. (3). 

1999— Subsec. (h)(1). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in Introductory provi- 
sions. 

1998— Subsec. (i)(2)(A). Pub. L. 105-261 substituted 
"cooperative agreement for performance of basic, ap- 
plied, or advanced research authorized by section 2358 
of this title" for "cooperative agreement that includes 
a clause described In subsection (d)". 

1997— Subsec. (i). Pub. L. 105-85 added subsec. (1). 

1996— Subsec. (b). Pub. L. 104-201, § 1073(e)(1)(B), In- 
serted "Defense" before "Advanced Research Projects 
Agency". 

Subsec. (e). Pub. L. 104-201, §267(a), inserted "(1)" be- 
fore "The Secretary of Defense", redesignated former 
pars. (1) and (2) as subpars. (A) and (B), respectively, in- 
serted "and" after semicolon at end of subpar. (A), sub- 
stituted a period for "; and" at end of subpar. (B), 
added par. (2), and struck out par. (3) which read as fol- 
lows: "a cooperative agreement containing a clause 
under subsection (d) or a transaction authorized under 
subsection (a) is used for a research project only when 
the use of a standard contract, grant, or cooperative 
agreement for such project is not feasible or appro- 
priate." 

Subsec. (f). Pub. L. 104-201, § 1073(e)(1)(B), inserted 
"Defense" before "Advanced Research Projects Agen- 
cy". 

Subsec. (h). Pub. L. 104-201, § 267(b), reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: "Not later than 60 
days after the end of each fiscal year, the Secretary of 
Defense shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on National Se- 
curity of the House of Representatives a report on all 
cooperative agreements entered into under section 2358 
of this title during such fiscal year that contain a 
clause authorized by subsection (d) and on all trans- 
actions entered into under subsection (a) during such 
fiscal year. The report shall contain, with respect to 
each such cooperative agreement and transaction, the 
following: 

"(1) A general description of the cooperative agree- 
ment or other transaction (as the case may be), in- 
cluding the technologies for which research is pro- 
vided for under such agreement or transaction. 

"(2) The potential military and, if any, commercial 
utility of such technologies. 

"(3) The reasons for not using a contract or grant 
to provide support for such research. 

"(4) The amount of the payments, if any, that were 
received by the Federal Government during the fiscal 
year covered by the report pursuant to a clause in- 
cluded in such cooperative agreement or other trans- 
action pursuant to subsection (d). 

"(5) The amount of the payments reported under 
paragraph (4), if any, that were credited to each ac- 
count established under subsection (f)." 
Pub. L. 104-106 substituted "Committee on Armed 
Services of the Senate and the Committee on National 
Security of the House of Representatives" for "Com- 
mittees on Armed Services of the Senate and House of 
Representatives". 

Subsec. (i). Pub. L. 104-201, § 1073(e)(1)(B), which di- 
rected amendment of subsec. (i) by inserting "Defense" 
before "Advanced Research Projects Agency", could 
not be executed because of the renumbering of subsec. 
(i) as section 2371a of this title by Pub. L. 104-201, 
§ 267(c)(1)(A). See below. 

Pub. L. 104-201, § 267(c)(1)(A), renumbered subsec. (i) of 
this section as section 2371a of this title. 

1994 — Pub. L. 103-355 amended section generally. Prior 
to amendment section related to cooperative agree- 
ments and other transactions for advanced research 
projects. 

1993— Subsec. (a). Pub. L. 103-160, § 827(b)(1)(C), sub- 
stituted "section 2358 of this title" for "subsection (a)" 
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in par. (1) and "subsection (d)" for "subsection (e)" in 
par. (2). 

Pub. L. 103-160, § 827(b)(1)(A), (B), redesignated subsec. 
(b) as (a) and struck out former subsec. (a), as amended 
by Pub. L. 103-160, § 1182(a)(6), (h), which read as fol- 
lows: "The Secretary of Defense, in carrying out ad- 
vanced research projects through the Advanced Re- 
search Projects Agency, and the Secretary of each mili- 
tary department, in carrying out advanced research 
projects, may enter into cooperative agreements and 
other transactions with any person, any agency or in- 
strumentality of the United States, any unit of State 
or local government, any educational institution, and 
any other entity." 

Pub. L. 103-160, § 1182(a)(6), substituted "Advanced Re- 
search Projects Agency" for "Defense Advanced Re- 
search Projects Agency". 

Subsec. (b). Pub. L. 103-160, § 827(b)(1)(B), redesignated 
subsec. (c) as (b). Former subsec. (b) redesignated (a). 

Subsec. (c). Pub. L. 103-160, § 827(b)(1)(B), (2)(A), redes- 
ignated subsec. (d) as (c) and inserted "and develop- 
ment" after "research" in two places in par. (1). 
Former subsec. (c) redesignated (b). 

Subsec. (d). Pub. L. 103-160, § 827(b)(1)(B), (D), (2)(B), 
redesignated subsec. (e), as amended by Pub. L. 103-160, 
§ 1182(a)(6), (h), as (d) and substituted "section 2358 of 
this title" for "subsection (a)" and "research and de- 
velopment" for "advanced research". Former subsec. 

(d) redesignated (c). 

Subsec. (e). Pub. L. 103-160, § 827(b)(1)(B), (E), (2)(B), 
(C), redesignated subsec. (f) as (e), in par. (1) sub- 
stituted "research and development are" for "advanced 
research is", in par. (3) substituted "research and de- 
velopment" for "advanced research", in par. (4) sub- 
stituted "subsection (a)" for "subsection (b)", and in 
par. (5) substituted "subsection (d)" for "subsection 

(e) ". Former subsec. (e) redesignated (d). 

Pub. L. 103-160, § 1182(a)(6), substituted "Advanced Re- 
search Projects Agency" for "Defense Advanced Re- 
search Projects Agency". 

Subsec. (f). Pub. L. 103-160, § 827(b)(1)(B), redesignated 
subsec. (g), as amended by Pub. L. 103-160, § 1182(a)(6), 
(h), as (f). Former subsec. (f) redesignated (e). 

Subsec. (g). Pub. L. 103-160, § 827(b)(1)(B), redesignated 
subsec. (g), as amended by Pub. L. 103-160, § 1182(a)(6), 
(h), as (f). 

Pub. L. 103-160, § 1182(a)(6), substituted "Advanced Re- 
search Projects Agency" for "Defense Advanced Re- 
search Projects Agency". 

Pub. L. 103-35 substituted "granted by section 12" for 
"granted by section 11" and "provisions of sections 11 
and 12" for "provisions of sections 10 and 11". 

1992— Subsec. (g). Pub. L. 102-484 added subsec. (g). 

1991— Subsec. (a). Pub. L. 102-190, § 826(a), inserted 
"and the Secretary of each military department, in 
carrying out advanced research projects,". 

Subsec. (b)(1). Pub. L. 102-190, § 826(b)(1)(A), struck 
out "by the Secretary" after "transactions entered 
into". 

Subsec. (b)(2). Pub. L. 102-190, § 826(b)(1)(B), sub- 
stituted "to the appropriate account" for "to the ac- 
count". 

Subsec. (d). Pub. L. 102-190, § 826(b)(2), substituted 
"The Secretary of Defense" for "The Secretary" in in- 
troductory provisions. 

Subsec. (e). Pub. L. 102-190, § 826(b)(3), substituted 
"separate accounts for each of the military depart- 
ments and the Defense Advanced Research Projects 
Agency" for "an account" and "those accounts" for 
"such account". 

Subsec. (f)(5). Pub. L. 102-190, § 826(b)(4), substituted 
"each account" for "the account". 

Subsec. (g). Pub. L. 102-190, § 826(c), struck out subsec. 
(g) which read as follows: "The authority of the Sec- 
retary to enter into cooperative agreements and other 
transactions under this section expires at the close of 
September 30, 1991." 

1990— Subsec. (f). Pub. L. 101-510 substituted "Com- 
mittees on" for "Committees of" in introductory provi- 
sions. 



Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Authority of Defense Advanced Research 
Projects Agency To Carry Out Certain Proto- 
type Projects 

Pub. L. 103-160, div. A, title VIII, §845, Nov. 30, 1993, 
107 Stat. 1721, as amended by Pub. L. 104-201, div. A, 
title VIII, §804, title X, § 1073(e)(1)(D), (2)(A), Sept. 23, 
1996, 110 Stat. 2605, 2658; Pub. L. 105-261, div. A, title II, 
§241, Oct. 17, 1998, 112 Stat. 1954; Pub. L. 106-65, div. A, 
title VIII, §801, title X, § 1066(d)(6), Oct. 5, 1999, 113 Stat. 
700, 773; Pub. L. 106-398, §1 [[div. A], title VIII, §§803, 
804(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-205, 1654A-206; 
Pub. L. 107-107, div. A, title VIII, §822, title X, 
§1048(i)(2), Dec. 28, 2001, 115 Stat. 1182, 1229; Pub. L. 
108-136, div. A, title VIII, §847, Nov. 24, 2003, 117 Stat. 
1554; Pub. L. 109-163, div. A, title VIII, §823, Jan. 6, 2006, 
119 Stat. 3387; Pub. L. 109-364, div. A, title VIII, §855, 
Oct. 17, 2006, 120 Stat. 2347; Pub. L. 110-181, div. A, title 
VIII, §823, title X, § 1063(h), Jan. 28, 2008, 122 Stat. 226, 
324; Pub. L. 110-417, [div. A], title VIII, §824, Oct. 14, 
2008, 122 Stat. 4533; Pub. L. 111-383, div. A, title VIII, 
§§826, 866(g)(2), Jan. 7, 2011, 124 Stat. 4270, 4298, provided 
that: 

"(a) Authority. — (1) Subject to paragraph (2), the Di- 
rector of the Defense Advanced Research Projects 
Agency, the Secretary of a military department, or any 
other official designated by the Secretary of Defense 
may, under the authority of section 2371 of title 10, 
United States Code, carry out prototype projects that 
are directly relevant to weapons or weapon systems 
proposed to be acquired or developed by the Depart- 
ment of Defense, or to improvement of weapons or 
weapon systems in use by the Armed Forces. 
"(2) The authority of this section — 

"(A) may be exercised for a prototype project that 
is expected to cost the Department of Defense in ex- 
cess of $20,000,000 but not in excess of $100,000,000 (in- 
cluding all options) only upon a written determina- 
tion by the senior procurement executive for the 
agency (as designated for the purpose of section 16(c) 
of the Office of Federal Procurement Policy Act 
[former] (41 U.S.C. 414(c)) [now 41 U.S.C. 1702(c)] or, 
for the Defense Advanced Research Projects Agency 
or the Missile Defense Agency, the director of the 
agency that — 

"(i) the requirements of subsection (d) will be 
met; and 

"(ii) the use of the authority of this section is es- 
sential to promoting the success of the prototype 
project; and 

"(B) may be exercised for a prototype project that 
is expected to cost the Department of Defense in ex- 
cess of $100,000,000 (including all options) only if— 

"(i) the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics determines in writ- 
ing that — 

"(I) the requirements of subsection (d) will be 
met; and 

"(II) the use of the authority of this section is 
essential to meet critical national security objec- 
tives; and 

"(ii) the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of 
the Senate and the House of Representatives] are 
notified in writing at least 30 days before such au- 
thority is exercised. 
"(3) The authority of a senior procurement executive 
or director of the Defense Advanced Research Projects 
Agency or Missile Defense Agency under paragraph 
(2)(A), and the authority of the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics under 
paragraph (2)(B), may not be delegated. 

"(b) Exercise of Authority.— (1) Subsections 
(e)(1)(B) and (e)(2) of such section 2371 shall not apply 
to projects carried out under subsection (a). 
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"(2) To the maximum extent practicable, competitive 
procedures shall be used when entering into agreements 
to carry out projects under subsection (a). 

"(c) Comptroller General Review. — (1) Each agree- 
ment entered into by an official referred to in sub- 
section (a) to carry out a project under that subsection 
that provides for payments in a total amount in excess 
of $5,000,000 shall include a clause that provides for the 
Comptroller General, in the discretion of the Comptrol- 
ler General, to examine the records of any party to the 
agreement or any entity that participates in the per- 
formance of the agreement. 

"(2) The requirement in paragraph (1) shall not apply 
with respect to a party or entity, or a subordinate ele- 
ment of a party or entity, that has not entered into any 
other agreement that provides for audit access by a 
Government entity in the year prior to the date of the 
agreement. 

"(3)(A) The right provided to the Comptroller General 
in a clause of an agreement under paragraph (1) is lim- 
ited as provided in subparagraph (B) in the case of a 
party to the agreement, an entity that participates in 
the performance of the agreement, or a subordinate ele- 
ment of that party or entity if the only agreements or 
other transactions that the party, entity, or subordi- 
nate element entered into with Government entities in 
the year prior to the date of that agreement are cooper- 
ative agreements or transactions that were entered 
into under this section or section 2371 of title 10, United 
States Code. 

"(B) The only records of a party, other entity, or sub- 
ordinate element referred to in subparagraph (A) that 
the Comptroller General may examine in the exercise 
of the right referred to in that subparagraph are 
records of the same type as the records that the Gov- 
ernment has had the right to examine under the audit 
access clauses of the previous agreements or trans- 
actions referred to in such subparagraph that were en- 
tered into by that particular party, entity, or subordi- 
nate element. 

"(4) The head of the contracting activity that is car- 
rying out the agreement may waive the applicability of 
the requirement in paragraph (1) to the agreement if 
the head of the contracting activity determines that it 
would not be in the public interest to apply the require- 
ment to the agreement. The waiver shall be effective 
with respect to the agreement only if the head of the 
contracting activity transmits a notification of the 
waiver to Congress and the Comptroller General before 
entering into the agreement. The notification shall in- 
clude the rationale for the determination. 

"(5) The Comptroller General may not examine 
records pursuant to a clause included in an agreement 
under paragraph (1) more than three years after the 
final payment is made by the United States under the 
agreement. 

"(d) Appropriate Use op Authority. — (1) The Sec- 
retary of Defense shall ensure that no official of an 
agency enters into a transaction (other than a con- 
tract, grant, or cooperative agreement) for a prototype 
project under the authority of this section unless — 

"(A) there is at least one non traditional defense 
contractor participating to a significant extent in the 
prototype project; or 

"(B) no nontraditional defense contractor is par- 
ticipating to a significant extent in the prototype 
project, but at least one of the following circum- 
stances exists: 

"(i) At least one third of the total cost of the 
prototype project is to be paid out of funds provided 
by parties to the transaction other than the Fed- 
eral Government. 

"(ii) The senior procurement executive for the 
agency (as designated for the purposes of section 
16(3) of the Office of Federal Procurement Policy 
Act ([former] 41 U.S.C. 414(3))) [see 41 U.S.C. 1702(c)] 
determines in writing that exceptional circum- 
stances justify the use of a transaction that pro- 
vides for innovative business arrangements or 
structures that would not be feasible or appropriate 
under a contract. 



"(2)(A) Except as provided in subparagraph (B), the 
amounts counted for the purposes of this subsection as 
being provided, or to be provided, by a party to a trans- 
action with respect to a prototype project that is en- 
tered into under this section other than the Federal 
Government do not include costs that were incurred be- 
fore the date on which the transaction becomes effec- 
tive. 

"(B) Costs that were incurred for a prototype project 
by a party after the beginning of negotiations resulting 
in a transaction (other than a contract, grant, or coop- 
erative agreement) with respect to the project before 
the date on which the transaction becomes effective 
may be counted for purposes of this subsection as being 
provided, or to be provided, by the party to the trans- 
action if and to the extent that the official responsible 
for entering into the transaction determines in writing 
that — 

"(i) the party incurred the costs in anticipation of 
entering into the transaction; and 

"(ii) it was appropriate for the party to incur the 
costs before the transaction became effective in order 
to ensure the successful implementation of the trans- 
action. 

"(e) Pilot Program for Transition to Follow-on 
Contracts. — (1) The Secretary of Defense is authorized 
to carry out a pilot program for follow-on contracting 
for the production of items or processes developed 
under prototype projects carried out under this section 
or research projects carried out pursuant to section 
2371 of title 10, United States Code. 
"(2) Under the pilot program — 

"(A) a qualifying contract for the procurement of 
such an item or process, or a qualifying subcontract 
under a contract for the procurement of such an item 
or process, may be treated as a contract or sub- 
contract, respectively, for the procurement of com- 
mercial items, as defined in section 4(12) of the Office 
of Federal Procurement Policy Act ([former] 41 
U.S.C. 403(12)) [see 41 U.S.C. 103]; and 

"(B) the item or process may be treated as an item 
or process, respectively, that is developed in part 
with Federal funds and in part at private expense for 
the purposes of section 2320 of title 10, United States 
Code. 

"(3) For the purposes of the pilot program, a qualify- 
ing contract or subcontract is a contract or sub- 
contract, respectively, with a nontraditional defense 
contractor that — 

"(A) does not exceed $50,000,000 (including all op- 
tions); and 
"(B) is either — 
"(i) a firm, fixed-price contract or subcontract; or 
"(ii) a fixed-price contract or subcontract with 
economic price adjustment. 
"(4) The authority to conduct a pilot program under 
this subsection shall terminate on September 30, 2010. 
The termination of the authority shall not affect the 
validity of contracts or subcontracts that are awarded 
or modified during the period of the pilot program, 
without regard to whether the contracts or sub- 
contracts are performed during the period. 

"(f) Nontraditional Defense Contractor De- 
fined. — In this section, the term 'nontraditional de- 
fense contractor' has the meaning provided by section 
2302(9) of title 10, United States Code. 

"(g) Follow-On Production Contracts. — (1) A trans- 
action entered into under this section for a prototype 
project that satisfies the conditions set forth in sub- 
section (d)(l)(B)(i) may provide for the award of a fol- 
low-on production contract to the participants in the 
transaction for a specific number of units at specific 
target prices. The number of units specified in the 
transaction shall be determined on the basis of a bal- 
ancing of the level of the investment made in the 
project by the participants other than the Federal Gov- 
ernment with the interest of the Federal Government 
in having competition among sources in the acquisition 
of the product or products prototyped under the 
project. 
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"(2) A follow-on production contract provided for In a 
transaction under paragraph (1) may be awarded to the 
participants in the transaction without the use of com- 
petitive procedures, notwithstanding the requirements 
of section 2304 of title 10, United States Code, if — 

"(A) competitive procedures were used for the se- 
lection of parties for participation in the transaction; 

"(B) the participants in the transaction success- 
fully completed the prototype project provided for in 
the transaction; 

"(C) the number of units provided for in the follow- 
on production contract does not exceed the number of 
units specified in the transaction for such a follow-on 
production contract; and 

"(D) the prices established in the follow-on produc- 
tion contract do not exceed the target prices speci- 
fied in the transaction for such a follow-on produc- 
tion contract. 

"(h) Applicability of Procurement Ethics Require- 
ments. — An agreement entered into under the author- 
ity of this section shall be treated as a Federal agency 
procurement for the purposes of section 27 of the Office 
of Federal Procurement Policy Act ([former] 41 U.S.C. 
423) [now 41 U.S.C. 2101 et seq.]. 

"(i) Period op Authority. — The authority to carry 
out projects under subsection (a) shall terminate at the 
end of September 30, 2013." 

§ 2371a. Cooperative research and development 
agreements under Stevenson-Wydler Tech- 
nology Innovation Act of 1980 

The Secretary of Defense, in carrying out re- 
search projects through the Defense Advanced 
Research Projects Agency, and the Secretary of 
each military department, in carrying out re- 
search projects, may permit the director of any 
federally funded research and development cen- 
ter to enter into cooperative research and devel- 
opment agreements with any person, any agency 
or instrumentality of the United States, any 
unit of State or local government, and any other 
entity under the authority granted by section 12 
of the Stevenson-Wydler Technology Innovation 
Act of 1980 (15 U.S.C. 3710a). Technology may be 
transferred to a non-Federal party to such an 
agreement consistent with the provisions of sec- 
tions 11 and 12 of such Act (15 U.S.C. 3710, 3710a). 

(Added and amended Pub. L. 104-201, div. A, title 
II, § 267(c)(1)(A), (B), Sept. 23, 1996, 110 Stat. 2468; 
Pub. L. 105-85, div. A, title X, §1073(a)(50), Nov. 
18, 1997, 111 Stat. 1903.) 

Codification 

The text of section 2371(i) of this title, which was 
transferred to this section, redesignated as text of sec- 
tion, and amended by Pub. L. 104-201, § 267(c)(1)(A), (B), 
was based on Pub. L. 103-355, title I, § 1301(b), Oct. 13, 
1994, 108 Stat. 3286. 

Amendments 

1997— Pub. L. 105-85 inserted "Defense" before "Ad- 
vanced Research Projects Agency". 

1996— Pub. L. 104-201 transferred section 2371(i) of this 
title to this section, added section catchline, and 
struck out subsec. (i) designation and heading which 
read as follows: "Cooperative Research and Develop- 
ment Agreements Under Stevenson-Wydler Technology 
Innovation Act of 1980". See Codification note above. 

§2372. Independent research and development 
and bid and proposal costs: payments to con- 
tractors 

(a) Regulations.— The Secretary of Defense 
shall prescribe regulations governing the pay- 



ment, by the Department of Defense, of expenses 
incurred by contractors for independent re- 
search and development and bid and proposal 
costs. 

(b) Costs Allowable as Indirect Expenses. — 
The regulations prescribed pursuant to sub- 
section (a) shall provide that independent re- 
search and development and bid and proposal 
costs shall be allowable as indirect expenses on 
covered contracts to the extent that those costs 
are allocable, reasonable, and not otherwise un- 
allowable by law or under the Federal Acquisi- 
tion Regulation. 

(c) Additional Controls.— Subject to sub- 
section (f), the regulations prescribed pursuant 
to subsection (a) may include the following pro- 
visions: 

(1) A limitation on the allowability of inde- 
pendent research and development and bid and 
proposal costs to work which the Secretary of 
Defense determines is of potential interest to 
the Department of Defense. 

(2) For each of fiscal years 1993 through 1995, 
a limitation in the case of major contractors 
that the total amount of the independent re- 
search and development and bid and proposal 
costs that are allowable as expenses of the 
contractor's covered segments may not exceed 
the contractor's adjusted maximum reim- 
bursement amount. 

(3) Implementation of regular methods for 
transmission — 

(A) from the Department of Defense to 
contractors, in a reasonable manner, of 
timely and comprehensive information re- 
garding planned or expected Department of 
Defense future needs; and 

(B) from contractors to the Department of 
Defense, in a reasonable manner, of informa- 
tion regarding progress by the contractor on 
the contractor's independent research and 
development programs. 

(d) Adjusted Maximum Reimbursement 
Amount. — For purposes of subsection (c)(2), the 
adjusted maximum reimbursement amount for a 
major contractor for a fiscal year is the sum 
of— 

(1) the total amount of the allowable inde- 
pendent research and development and bid and 
proposal costs incurred by the contractor dur- 
ing the preceding fiscal year; 

(2) 5 percent of the amount referred to in 
paragraph (1); and 

(3) if the projected total amount of the inde- 
pendent research and development and bid and 
proposal costs incurred by the contractor for 
such fiscal year is greater than the total 
amount of the independent research and devel- 
opment and bid and proposal costs incurred by 
the contractor for the preceding fiscal year, 
the amount that is determined by multiplying 
the amount referred to in paragraph (1) by the 
lesser of— 

(A) the percentage by which the projected 
total amount of such incurred costs for such 
fiscal year exceeds the total amount of the 
incurred costs of the contractor for the pre- 
ceding fiscal year; or 

(B) the estimated percentage rate of infla- 
tion from the end of the preceding fiscal 
year to the end of the fiscal year for which 
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the amount of the limitation is being com- 
puted. 

(e) Waiver of Adjusted Maximum Reimburse- 
ment Amount. — The Secretary of Defense may 
waive the applicability of any limitation pre- 
scribed under subsection (c)(2) to any contractor 
for a fiscal year to the extent that the Secretary 
determines that allowing the contractor to ex- 
ceed the contractor's adjusted maximum reim- 
bursement amount for such year — 

(1) is necessary to reimburse such contractor 
at least to the extent that would have been al- 
lowed under regulations as in effect on Decem- 
ber 4, 1991; or 

(2) is otherwise in the best interest of the 
Government. 

(f) Limitations on Regulations.— Regulations 
prescribed pursuant to subsection (c) may not 
include provisions that would infringe on the 
independence of a contractor to choose which 
technologies to pursue in its independent re- 
search and development program. 

(g) Encouragement of Certain Contractor 
Activities. — The regulations under subsection 
(a) shall encourage contractors to engage in re- 
search and development activities of potential 
interest to the Department of Defense, including 
activities intended to accomplish any of the fol- 
lowing: 

(1) Enabling superior performance of future 
United States weapon systems and compo- 
nents. 

(2) Reducing acquisition costs and life-cycle 
costs of military systems. 

(3) Strengthening the defense industrial base 
and the technology base of the United States. 

(4) Enhancing the industrial competitiveness 
of the United States. 

(5) Promoting the development of tech- 
nologies identified as critical under section 
2506 of this title. 

(6) Increasing the development and pro- 
motion of efficient and effective applications 
of dual-use technologies. 

(7) Providing efficient and effective tech- 
nologies for achieving such environmental 
benefits as improved environmental data gath- 
ering, environmental cleanup and restoration, 
pollution reduction in manufacturing, envi- 
ronmental conservation, and environmentally 
safe management of facilities. 

(h) Major Contractors.— A contractor shall 
be considered to be a major contractor for the 
purposes of subsection (c) for any fiscal year if 
for the preceding fiscal year the contractor's 
covered segments allocated to Department of 
Defense contracts a total of more than 
$10,000,000 in independent research and develop- 
ment and bid and proposal costs. 

(i) Definitions. — In this section: 

(1) Covered contract.— The term "covered 
contract" has the meaning given that term in 
section 2324(0 of this title. 

(2) Covered segment.— The term "covered 
segment", with respect to a contractor, means 
a product division of the contractor that allo- 
cated more than $1,000,000 in independent re- 
search and development and bid and proposal 
costs to Department of Defense contracts dur- 
ing the preceding fiscal year. In the case of a 



contractor that has no product divisions, such 
term means the contractor as a whole. 

(Added Pub. L. 101-510, div. A, title VIII, 
§ 824(a)(1), Nov. 5, 1990, 104 Stat. 1603; amended 
Pub. L. 102-25, title VII, § 701(c), Apr. 6, 1991, 105 
Stat. 113; Pub. L. 102-190, div. A, title VIII, 
§ 802(a)(1), Dec. 5, 1991, 105 Stat. 1412; Pub. L. 

102- 484, div. A, title X, §1052(27), Oct. 23, 1992, 106 
Stat. 2500; Pub. L. 103-35, title II, § 201(c)(5), May 
31, 1993, 107 Stat. 98; Pub. L. 104-106, div. D, title 
XLIII, §4321(b)(ll), Feb. 10, 1996, 110 Stat. 672.) 

Amendments 

1996— Subsec. (i)(l). Pub. L. 104-106 substituted 
"2324(0" for "2324(m)". 

1993— Subsec. (g)(5). Pub. L. 103-35 substituted "sec- 
tion 2506" for "section 2522". 

1992— Subsec. (e)(1). Pub. L. 102-484 substituted "on 
December 4, 1991" for "on the day before the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Years 1992 and 1993". 

1991 — Pub. L. 102-190 substituted section catchline for 
one which read "Independent research and develop- 
ment" and amended text generally, substituting 
present provisions for provisions authorizing payment 
of independent research and development or bid and 
proposal costs, encouraging contractors to engage in 
research and development activities, and authorizing 
advance agreements regarding the manner and extent 
in which the Department of Defense may pay independ- 
ent research and development costs or bid and proposal 
costs. 

Subsec. (d)(2)(B). Pub. L. 102-25 substituted "sub- 
section (b), including" for "subsection (b) or". 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1991 Amendment 

Section 802(e) of Pub. L. 102-190 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 2330 of this title] shall take effect on 
October 1, 1992, and shall apply to independent research 
and development and bid and proposal costs incurred by 
a contractor during fiscal years of that contractor that 
begin on or after that date." 

Regulations 

Section 802(b) of Pub. L. 102-190 provided that: "The 
Secretary of Defense shall prescribe proposed regula- 
tions to implement the amendment made by subsection 
(a)(1) [amending this section] not later than April 1, 
1992, and shall prescribe final regulations for that pur- 
pose not later than June 1, 1992." 

Study by Office of Technology Assessment 

Section 802(c) of Pub. L. 102-190 directed Director of 
the Office of Technology Assessment to conduct a 
study to determine effect of regulations prescribed 
under this section on the achievement of policy stated 
in subsec. (g) of this section and submit a report con- 
taining results of such study to Committees on Armed 
Services of Senate and House of Representatives not 
later than Dec. 1, 1995, prior to repeal by Pub. L. 

103- 160, div. A, title II, §266, Nov. 30, 1993, 107 Stat. 1611. 

§ 2373. Procurement for experimental purposes 

(a) Authority. — The Secretary of Defense and 
the Secretaries of the military departments may 
each buy ordnance, signal, chemical activity, 
and aeronautical supplies, including parts and 
accessories, and designs thereof, that the Sec- 
retary of Defense or the Secretary concerned 
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considers necessary for experimental or test 
purposes in the development of the best supplies 
that are needed for the national defense. 

(b) Procedures. — Purchases under this section 
may be made inside or outside the United States 
and by contract or otherwise. Chapter 137 of this 
title applies only when such purchases are made 
in quantity. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 822(c)(1), Nov. 30, 1993, 107 Stat. 1706; amended 
Pub. L. 103-337, div. A, title X, § 1070(g), Oct. 5, 
1994, 108 Stat. 2859; Pub. L. 104-106, div. A, title 
VIII, §812, Feb. 10, 1996, 110 Stat. 395.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 4504 and 9504 of this title, prior to re- 
peal by Pub. L. 103-160, § 822(c)(2). 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 inserted "only" after 
"applies" in second sentence. 

1994— Subsec. (a). Pub. L. 103-337 substituted "chemi- 
cal activity, and aeronautical supplies," for "and 
chemical activity supplies,". 

§2374. Merit-based award of grants for research 
and development 

(a) It is the policy of Congress that an agency 
named in section 2303(a) of this title should not 
be required by legislation to award a new grant 
for research, development, test, or evaluation to 
a non-Federal Government entity. It is further 
the policy of Congress that any program, 
project, or technology identified in legislation 
be awarded through merit-based selection proce- 
dures. 

(b) A provision of law may not be construed as 
requiring a new grant to be awarded to a speci- 
fied non-Federal Government entity unless that 
provision of law — 

(1) specifically refers to this subsection; 

(2) specifically identifies the particular non- 
Federal Government entity involved; and 

(3) specifically states that the award to that 
entity is required by such provision of law in 
contravention of the policy set forth in sub- 
section (a). 

(c) For purposes of this section, a grant is a 
new grant unless the work provided for in the 
grant is a continuation of the work performed 
by the specified entity under a preceding grant. 

(d) This section shall not apply with respect to 
any grant that calls upon the National Academy 
of Sciences to investigate, examine, or experi- 
ment upon any subject of science or art of sig- 
nificance to an agency named in section 2303(a) 
of this title and to report on such matters to the 
Congress or any agency of the Federal Govern- 
ment. 

(Added Pub. L. 103-355, title VII, § 7203(a)(2), Oct. 
13, 1994, 108 Stat. 3380.) 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2374a. Prizes for advanced technology achieve- 
ments 

(a) Authority. — The Secretary of Defense, act- 
ing through the Assistant Secretary of Defense 



for Research and Engineering and the service ac- 
quisition executive for each military depart- 
ment, may carry out programs to award cash 
prizes in recognition of outstanding achieve- 
ments in basic, advanced, and applied research, 
technology development, and prototype develop- 
ment that have the potential for application to 
the performance of the military missions of the 
Department of Defense. 

(b) Competition Requirements. — Each pro- 
gram under subsection (a) shall use a competi- 
tive process for the selection of recipients of 
cash prizes. The process shall include the wide- 
ly-advertised solicitation of submissions of re- 
search results, technology developments, and 
prototypes. 

(c) Limitations. — (1) The total amount made 
available for award of cash prizes in a fiscal year 
may not exceed $10,000,000. 

(2) No prize competition may result in the 
award of more than $1,000,000 in cash prizes 
without the approval of the Under Secretary of 
Defense for Acquisition, Technology, and Logis- 
tics. 

(d) Relationship to Other Authority.— A 
program under subsection (a) may be carried out 
in conjunction with or in addition to the exer- 
cise of any other authority of an official referred 
to in that subsection to acquire, support, or 
stimulate basic, advanced and applied research, 
technology development, or prototype projects. 

(e) Annual Report.— 

(1) In general.— Not later than March 1 of 
each year, the Secretary shall submit to the 
Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives a report on the ac- 
tivities carried out during the preceding fiscal 
year under the authority in subsection (a). 

(2) Information included.— The report for a 
fiscal year under this subsection shall include, 
for each program under subsection (a), the fol- 
lowing: 

(A) A description of the proposed goals of 
the competitions established under the pro- 
gram, including the areas of research, tech- 
nology development, or prototype develop- 
ment to be promoted by such competitions 
and the relationship of such areas to the 
military missions of the Department of De- 
fense. 

(B) An analysis of why the utilization of 
the authority in subsection (a) was the pref- 
erable method of achieving the goals de- 
scribed in subparagraph (A) as opposed to 
other authorities available to the Depart- 
ment, such as contracts, grants, and cooper- 
ative agreements. 

(C) The total amount of cash prizes award- 
ed under the program, including a descrip- 
tion of the manner in which the amounts of 
cash prizes awarded and claimed were allo- 
cated among the accounts of the Depart- 
ment for recording as obligations and ex- 
penditures. 

(D) The methods used for the solicitation 
and evaluation of submissions under the pro- 
gram, together with an assessment of the ef- 
fectiveness of such methods. 

(E) A description of the resources, includ- 
ing personnel and funding, used in the execu- 
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tion of the program, together with a detailed 
description of the activities for which such 
resources were used and an accounting of 
how funding for execution was allocated 
among the accounts of the Department for 
recording as obligations and expenditures. 

(F) A description of any plans to transition 
the technologies or prototypes developed as 
a result of the program into an acquisition 
program of the Department. 

(3) Suspension of authority for failure to 
include information. — For each program 
under subsection (a), the authority to obligate 
or expend funds under that program is sus- 
pended as of the date specified in paragraph (1) 
if the Secretary does not, by that date, submit 
a report that includes, for that program, all 
the information required by paragraph (2). As 
of the date on which the Secretary does sub- 
mit a report that includes, for that program, 
all the information required by paragraph (2), 
the suspension is lifted. 

(f) Period of Authority.— The authority to 
award prizes under subsection (a) shall termi- 
nate at the end of September 30, 2013. 

(Added Pub. L. 106-65, div. A, title II, § 244(a), 
Oct. 5, 1999, 113 Stat. 552; amended Pub. L. 
107-314, div. A, title II, § 248(a), Dec. 2, 2002, 116 
Stat. 2502; Pub. L. 108-136, div. A, title X, 
§1031(a)(20), Nov. 24, 2003, 117 Stat. 1598; Pub. L. 
109-163, div. A, title II, §257, Jan. 6, 2006, 119 
Stat. 3184; Pub. L. 109-364, div. A, title II, §212, 
Oct. 17, 2006, 120 Stat. 2119; Pub. L. 111-84, div. A, 
title II, §253, Oct. 28, 2009, 123 Stat. 2243; Pub. L. 
111-383, div. A, title IX, §901(j)(4), Jan. 7, 2011, 124 
Stat. 4324.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "Assist- 
ant Secretary of Defense for Research and Engineer- 
ing" for "Director of Defense Research and Engineer- 
ing". 

2009— Subsec. (f). Pub. L. 111-84 substituted "2013" for 
"2010". 

2006— Subsec. (a). Pub. L. 109-364, § 212(a)(1), sub- 
stituted "Director of Defense Research and Engineering 
and the service acquisition executive for each military 
department" for "Director of the Defense Advanced Re- 
search Projects Agency" and "programs" for "a pro- 
gram' ' . 

Subsec. (b). Pub. L. 109-364, § 212(a)(2)(A), substituted 
"Each program" for "The program". 

Subsec. (d). Pub. L. 109-364, § 212(a)(2)(B), substituted 
"A program" for "The program" and "an official re- 
ferred to in that subsection" for "the Director". 

Subsec. (e). Pub. L. 109-364, § 212(c), reenacted heading 
without change and amended text generally. Prior to 
amendment, subsec. (e) required an annual report, 
which included the results of consultations between the 
Director and officials of the military departments, a 
description of goals, cash prizes, methods used for sub- 
missions, a description of resources, and a description 
of transition plans. 

Pub. L. 109-163 reenacted heading without change and 
amended text generally. Prior to amendment, text read 
as follows: "Promptly after the end of each fiscal year 
during which one or more prizes are awarded under the 
program under subsection (a), the Secretary shall sub- 
mit to the Committees on Armed Services of the Sen- 
ate and the House of Representatives a report on the 
administration of the program for that fiscal year. The 
report shall include the following: 

"(1) The military applications of the research, tech- 
nology, or prototypes for which prizes were awarded. 



"(2) The total amount of the prizes awarded. 

"(3) The methods used for solicitation and evalua- 
tion of submissions, together with an assessment of 
the effectiveness of those methods." 
Subsec. (f). Pub. L. 109-364, §212(b), substituted "2010" 
for "2007". 

2003— Subsec. (e). Pub. L. 108-136 inserted "during 
which one or more prizes are awarded under the pro- 
gram under subsection (a)" after "each fiscal year" in 
introductory provisions. 

2002— Subsec. (f). Pub. L. 107-314 substituted "Septem- 
ber 30, 2007" for "September 30, 2003". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 2374b. Prizes for achievements in promoting 
science, mathematics, engineering, or tech- 
nology education 

(a) Authority. — The Secretaries of the mili- 
tary departments and the heads of defense agen- 
cies may each carry out a program to award 
cash prizes in recognition of outstanding 
achievements that are designed to promote 
science, mathematics, engineering, or tech- 
nology education in support of the missions of 
the Department of Defense. 

(b) Competition Requirements. — Each pro- 
gram under subsection (a) shall use a competi- 
tive process for the selection of recipients of 
cash prizes. 

(c) Limitation. — For any single program under 
subsection (a), the total amount made available 
for award of cash prizes in a fiscal year may not 
exceed $1,000,000. 

(d) Relationship to Other Authority. — The 
program under subsection (a) may be carried out 
in conjunction with or in addition to the exer- 
cise of any other authority to acquire, support, 
or stimulate basic and applied research, ad- 
vanced technology development, or prototype 
development projects. 

(e) Annual Report. — Promptly after the end 
of each fiscal year, each Secretary of a military 
department and each head of a defense agency 
carrying out a program under subsection (a) 
shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representa- 
tives a report on the administration of that pro- 
gram for that fiscal year. 

(f) Period of Authority. — The authority to 
award prizes under subsection (a) shall termi- 
nate at the end of September 30, 2006. 

(Added Pub. L. 107-314, div. A, title II, § 248(c)(1), 
Dec. 2, 2002, 116 Stat. 2502.) 

CHAPTER 140— PROCUREMENT OF 
COMMERCIAL ITEMS 

Sec. 

2375. Relationship of commercial item provisions 

to other provisions of law. 

2376. Definitions. 

2377. Preference for acquisition of commercial 

items. 

2378. Procurement of copier paper containing spec- 

ified percentages of post-consumer recycled 
content. 

2379. Requirement for determination by Secretary 

of Defense and notification to Congress be- 
fore procurement of major weapon systems 
as commercial items. 
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Sec. 

Amendments 

2006— Pub. L. 109-163, div. A, title VIII, § 803(a)(2), Jan. 
6, 2006, 119 Stat. 3371, added item 2379. 

1997— Pub. L. 105-85, div. A, title III, § 350(b), Nov. 18, 
1997, 111 Stat. 1692, added item 2378. 

§2375. Relationship of commercial item provi- 
sions to other provisions of law 

(a) Applicability of Title. — Unless otherwise 
specifically provided, nothing in this chapter 
shall be construed as providing that any other 
provision of this title relating to procurement is 
inapplicable to the procurement of commercial 
items. 

(b) List of Laws Inapplicable to Contracts 
for the Acquisition of Commercial Items. — No 
contract for the procurement of a commercial 
item entered into by the head of an agency shall 
be subject to any law properly listed in the Fed- 
eral Acquisition Regulation (pursuant to section 
1906 of title 41). 

(c) Cross Reference to Exception to Cost or 
Pricing Data Requirements for Commercial 
Items. — For a provision relating to an exception 
for requirements for cost or pricing data for con- 
tracts for the procurement of commercial items, 
see section 2306a(b) of this title. 

(Added Pub. L. 103-355, title VIII, §8102, Oct. 13, 
1994, 108 Stat. 3390; amended Pub. L. 105-85, div. 
A, title X, §1073(a)(51), Nov. 18, 1997, 111 Stat. 
1903; Pub. L. 107-107, div. A, title X, §1048(a)(18), 
Dec. 28, 2001, 115 Stat. 1223; Pub. L. 111-350, 
§5(b)(21), Jan. 4, 2011, 124 Stat. 3844.) 

Amendments 

2011 — Subsec. (b). Pub. L. 111-350 substituted "section 
1906 of title 41" for "section 34 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 430)". 

2001— Subsec. (b). Pub. L. 107-107 inserted "(41 U.S.C. 
430)" after "section 34 of the Office of Federal Procure- 
ment Policy Act". 

1997 — Subsec. (c). Pub. L. 105-85 substituted "a provi- 
sion relating to an exception" for "provisions relating 
to exceptions" and "section 2306a(b)" for "section 
2306a(d)". 

Effective Date 

For effective date and applicability of chapter, see 
section 10001 of Pub. L. 103-355 set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

Provisions Not Affected by Title VIII of 
Pub. L. 103-355 

Pub. L. 103-355, title VIII, §8304, Oct. 13, 1994, 108 Stat. 
3398, provided that: "Nothing in this title [see Tables 
for classification] shall be construed as modifying or 
superseding, or as intended to impair or restrict, au- 
thorities or responsibilities under — 

"(1) section 2323 of title 10, United States Code, or 
section 7102 of the Federal Acquisition Streamlining 
Act of 1994 [Pub. L. 103-355, 15 U.S.C. 644 note]; 

"(2) the Brooks Automatic Data Processing Act 
(section 111 of the Federal Property and Administra- 
tive Services Act of 1949 ([former] 40 U.S.C. 759)); 

"(3) Brooks Architect-Engineers Act (title IX of the 
Federal Property and Administrative Services Act of 
1949 ([former] 40 U.S.C. 541 et seq.) [now 40 U.S.C. 
1101-1104]); 

"(4) subsections (a) and (d) of section 8 of the Small 
Business Act (15 U.S.C. 637(a) and (d)); or 

"(5) the Javits-Wagner-O'Day Act ([former] 41 
U.S.C. 46-48c) [now 41 U.S.C. 8501 et seq.]." 



§ 2376. Definitions 

In this chapter: 

(1) The terms "commercial item", "non- 
developmental item", "component", and 
"commercial component" have the meanings 
provided in chapter 1 of title 41. 

(2) The term "head of an agency" means the 
Secretary of Defense, the Secretary of Home- 
land Security, and the Administrator of the 
National Aeronautics and Space Administra- 
tion. 

(3) The term "agency" means the Depart- 
ment of Defense, the Coast Guard, and the Na- 
tional Aeronautics and Space Administration. 

(Added Pub. L. 103-355, title VIII, §8103, Oct. 13, 
1994, 108 Stat. 3390; amended Pub. L. 107-107, div. 
A, title X, §1048(a)(19), Dec. 28, 2001, 115 Stat. 
1223; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314; Pub. L. 111-350, §5(b)(22), 
Jan. 4, 2011, 124 Stat. 3844.) 

Amendments 

2011— Par. (1). Pub. L. 111-350 substituted "chapter 1 
of title 41" for "section 4 of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 403)". 

2002— Par. (2). Pub. L. 107-296 substituted "of Home- 
land Security" for "of Transportation". 

2001— Par. (1). Pub. L. 107-107 inserted "(41 U.S.C. 
403)" after "section 4 of the Office of Federal Procure- 
ment Policy Act". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§2377. Preference for acquisition of commercial 
items 

(a) Preference. — The head of an agency shall 
ensure that, to the maximum extent prac- 
ticable — 

(1) requirements of the agency with respect 
to a procurement of supplies or services are 
stated in terms of— 

(A) functions to be performed; 

(B) performance required; or 

(C) essential physical characteristics; 

(2) such requirements are defined so that 
commercial items or, to the extent that com- 
mercial items suitable to meet the agency's 
needs are not available, nondevelopmental 
items other than commercial items, may be 
procured to fulfill such requirements; and 

(3) offerors of commercial items and non- 
developmental items other than commercial 
items are provided an opportunity to compete 
in any procurement to fill such requirements. 

(b) Implementation. — The head of an agency 
shall ensure that procurement officials in that 
agency, to the maximum extent practicable — 

(1) acquire commercial items or nondevelop- 
mental items other than commercial items to 
meet the needs of the agency; 

(2) require prime contractors and sub- 
contractors at all levels under the agency con- 
tracts to incorporate commercial items or 
nondevelopmental items other than commer- 
cial items as components of items supplied to 
the agency; 
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(3) modify requirements in appropriate oases 
to ensure that the requirements can be met by 
commercial items or, to the extent that com- 
mercial items suitable to meet the agency's 
needs are not available, nondevelopmental 
items other than commercial items; 

(4) state specifications in terms that enable 
and encourage bidders and offerors to supply 
commercial items or, to the extent that com- 
mercial items suitable to meet the agency's 
needs are not available, nondevelopmental 
items other than commercial items in re- 
sponse to the agency solicitations; 

(5) revise the agency's procurement policies, 
practices, and procedures not required by law 
to reduce any impediments in those policies, 
practices, and procedures to the acquisition of 
commercial items; and 

(6) require training of appropriate personnel 
in the acquisition of commercial items. 

(c) Preliminary Market Research.— (1) The 
head of an agency shall conduct market re- 
search appropriate to the circumstances — 

(A) before developing new specifications for 
a procurement by that agency; 

(B) before soliciting bids or proposals for a 
contract in excess of the simplified acquisition 
threshold; and 

(C) before awarding a task order or delivery 
order in excess of the simplified acquisition 
threshold. 

(2) The head of an agency shall use the results 
of market research to determine whether there 
are commercial items or, to the extent that 
commercial items suitable to meet the agency's 
needs are not available, nondevelopmental items 
other than commercial items available that — 

(A) meet the agency's requirements; 

(B) could be modified to meet the agency's 
requirements; or 

(C) could meet the agency's requirements if 
those requirements were modified to a reason- 
able extent. 

(3) In conducting market research, the head of 
an agency should not require potential sources 
to submit more than the minimum information 
that is necessary to make the determinations 
required in paragraph (2). 

(4) The head of an agency shall take appro- 
priate steps to ensure that any prime contractor 
of a contract (or task order or delivery order) in 
an amount in excess of $5,000,000 for the procure- 
ment of items other than commercial items en- 
gages in such market research as may be nec- 
essary to carry out the requirements of sub- 
section (b)(2) before making purchases for or on 
behalf of the Department of Defense. 

(Added Pub. L. 103-355, title VIII, § 8104(a), Oct. 
13, 1994, 108 Stat. 3390; Pub. L. 110-181, div. A, 
title VIII, § 826(a), Jan. 28, 2008, 122 Stat. 227.) 

Amendments 

2008— Subsec. (c)(1)(C). Pub. L. 110-181, § 826(a)(1), 
added subpar. (C). 

Subsec. (c)(4). Pub. L. 110-181, § 826(a)(2), added par. 
(4). 

Commercial Software Reuse Preference 

Pub. L. 110-417, [div. A], title VIII, §803, Oct. 14, 2008, 
122 Stat. 4519, provided that: 



"(a) In General.— The Secretary of Defense shall en- 
sure that contracting- officials identify and evaluate, at 
all stages of the acquisition process (including concept 
refinement, concept decision, and technology develop- 
ment), opportunities for the use of commercial com- 
puter software and other non-developmental software. 

"(b) Report. — Not later than 270 days after the date 
of enactment of this Act [Oct. 14, 2008], the Secretary 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a report 
on actions taken to implement subsection (a), includ- 
ing a description of any relevant regulations and policy 
guidance." 

Requirement To Develop Training and Tools 

Pub. L. 110-181, div. A, title VIII, § 826(b), Jan. 28, 2008, 
122 Stat. 228, provided that: "The Secretary of Defense 
shall develop training to assist contracting officers, 
and market research tools to assist such officers and 
prime contractors, in performing appropriate market 
research as required by subsection (c) of section 2377 of 
title 10, United States Code, as amended by this sec- 
tion." 

§ 2378. Procurement of copier paper containing 
specified percentages of post-consumer recy- 
cled content 

(a) Procurement Requirement.— (1) Except as 
provided in subsections (b) and (c), a department 
or agency of the Department of Defense may not 
procure copying machine paper after the appli- 
cable date specified in paragraph (2) unless the 
percentage of post-consumer recycled content of 
the paper meets the percentage then in effect 
under such paragraph. 

(2) The percentage of post-consumer recycled 
content of paper required under paragraph (1) is 
as follows: 

(A) 20 percent as of January 1, 1998. 

(B) 30 percent as of January 1, 1999. 

(C) 50 percent as of January 1, 2004. 

(b) Exceptions. — A department or agency of 
the Department of Defense is not required to 
procure copying machine paper containing a 
percentage of post-consumer recycled content 
that meets the applicable requirement in sub- 
section (a) if the Secretary concerned deter- 
mines that one or more of the following circum- 
stances apply with respect to that procurement: 

(1) The cost of procuring copying machine 
paper satisfying the applicable requirement 
significantly exceeds the cost of procuring 
copying machine paper containing a percent- 
age of post-consumer recycled content that 
does not meet such requirement. The Sec- 
retary concerned shall establish the cost dif- 
ferential to be applied under this paragraph. 

(2) Copying machine paper containing a per- 
centage of post-consumer recycled content 
meeting such requirement is not reasonably 
available within a reasonable period of time. 

(3) Copying machine paper containing a per- 
centage of post-consumer recycled content 
meeting such requirement does not meet per- 
formance standards of the department or 
agency for copying machine paper. 

(c) Effect of Inability To Meet Goal in 
2004. — (1) In the case of the requirement that 
will take effect on January 1, 2004, pursuant to 
subsection (a)(2)(C), the requirement shall not 
take effect with respect to a military depart- 
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ment or Defense Agency if the Secretary of De- 
fense determines that the department or agency 
will be unable to meet such requirement by that 
date. 

(2) The Secretary shall submit to Congress 
written notice of any determination made under 
paragraph (1) and the reasons for the determina- 
tion. The Secretary shall submit such notice, if 
at all, not later than January 1, 2003. 

(d) Secretary Concerned Defined. — In this 
section, the term "Secretary concerned" means 
the Secretary of each military department and 
the Secretary of Defense with respect to the De- 
fense Agencies. 

(Added Pub. L. 105-85, div. A, title III, § 350(a), 
Nov. 18, 1997, 111 Stat. 1691.) 

§2379. Requirement for determination by Sec- 
retary of Defense and notification to Con- 
gress before procurement of major weapon 
systems as commercial items 

(a) Requirement for Determination and No- 
tification. — A major weapon system of the De- 
partment of Defense may be treated as a com- 
mercial item, or purchased under procedures es- 
tablished for the procurement of commercial 
items, only if— 

(1) the Secretary of Defense determines 
that — 

(A) the major weapon system is a commer- 
cial item, as defined in section 4(12) 1 of the 
Office of Federal Procurement Policy Act (41 
U.S.C. 403(12)); and 

(B) such treatment is necessary to meet 
national security objectives; 

(2) the offeror has submitted sufficient infor- 
mation to evaluate, through price analysis, 
the reasonableness of the price for such sys- 
tem; and 

(3) the congressional defense committees are 
notified at least 30 days before such treatment 
or purchase occurs. 

(b) Treatment of Subsystems as Commercial 
Items. — A subsystem of a major weapon system 
(other than a commercially available off-the- 
shelf item as defined in section 35(c) 1 of the Of- 
fice of Federal Procurement Policy Act (41 
U.S.C. 431(c))) shall be treated as a commercial 
item and purchased under procedures estab- 
lished for the procurement of commercial items 
only if— 

(1) the subsystem is intended for a major 
weapon system that is being purchased, or has 
been purchased, under procedures established 
for the procurement of commercial items in 
accordance with the requirements of sub- 
section (a); or 

(2) the contracting officer determines in 
writing that — 

(A) the subsystem is a commercial item, as 
defined in section 4(12) 1 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 
403(12)); and 

(B) the offeror has submitted sufficient in- 
formation to evaluate, through price analy- 
sis, the reasonableness of the price for such 
subsystem. 



(c) Treatment of Components and Spare 
Parts as Commercial Items. — (1) A component 
or spare part for a major weapon system (other 
than a commercially available off-the-shelf item 
as defined in section 35(c) 1 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 431(c))) 
may be treated as a commercial item for the 
purposes of section 2306a of this title only if — 

(A) the component or spare part is intended 
for — 

(i) a major weapon system that is being 
purchased, or has been purchased, under pro- 
cedures established for the procurement of 
commercial items in accordance with the re- 
quirements of subsection (a); or 

(ii) a subsystem of a major weapon system 
that is being purchased, or has been pur- 
chased, under procedures established for the 
procurement of commercial items in accord- 
ance with the requirements of subsection 
(b); or 

(B) the contracting officer determines in 
writing that — 

(i) the component or spare part is a com- 
mercial item, as defined in section 4(12) 1 of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 403(12)); and 

(ii) the offeror has submitted sufficient in- 
formation to evaluate, through price analy- 
sis, the reasonableness of the price for such 
component or spare part. 

(2) This subsection shall apply only to compo- 
nents and spare parts that are acquired by the 
Department of Defense through a prime con- 
tract or a modification to a prime contract (or 
through a subcontract under a prime contract or 
modification to a prime contract on which the 
prime contractor adds no, or negligible, value). 

(d) Information Submitted.— To the extent 
necessary to make a determination under sub- 
section (a)(2), (b)(2), or (c)(1)(B), the contracting 
officer may request the offeror to submit — 

(1) prices paid for the same or similar com- 
mercial items under comparable terms and 
conditions by both government and commer- 
cial customers; and 

(2) if the contracting officer determines that 
the information described in paragraph (1) is 
not sufficient to determine the reasonableness 
of price, other relevant information regarding 
the basis for price or cost, including informa- 
tion on labor costs, material costs, and over- 
head rates. 

(e) Delegation.— The authority of the Sec- 
retary of Defense to make a determination 
under subsection (a) may be delegated only to 
the Deputy Secretary of Defense, without fur- 
ther redelegation. 

(f) Major Weapon System Defined.— In this 
section, the term "major weapon system" 
means a weapon system acquired pursuant to a 
major defense acquisition program (as that term 
is defined in section 2430 of this title). 

(Added Pub. L. 109-163, div. A, title VIII, 
§ 803(a)(1), Jan. 6, 2006, 119 Stat. 3370; amended 
Pub. L. 110-181, div. A, title VIII, § 815(a)(1), Jan. 
28, 2008, 122 Stat. 222.) 

References in Text 



iSee References in Text note below. 



Section 4(12) of the Office of Federal Procurement 
Policy Act, referred to in subsecs. (a)(1)(A), (b)(2)(A), 
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and (c)(l)(B)(i), means section 4(12) of Pub. L. 93-400, 
which was classified to section 403(12) of former Title 
41, Public Contracts, and was repealed and restated in 
section 103 of Title 41, Public Contracts, by Pub. L. 
111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For 
disposition of sections of former Title 41, see Disposi- 
tion Table preceding section 101 of Title 41. 

Section 35(c) of the Office of Federal Procurement 
Policy Act, referred to in subsecs. (b) and (c)(1), means 
section 35(c) of Pub. L. 93-400, which was classified to 
section 431(c) of former Title 41, Public Contracts, and 
was repealed and restated as section 104 of Title 41, 
Public Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 
2011, 124 Stat. 3677, 3855. For disposition of sections of 
former Title 41, see Disposition Table preceding- section 
101 of Title 41. 

Amendments 

2008— Subsec. (a)(2), (3). Pub. L. 110-181, § 815(a)(1)(A), 
added par. (2) and redesignated former par. (2) as (3). 

Subsec. (b). Pub. L. 110-181, § 815(a)(1)(B), added sub- 
sec, (b) and struck out former subsec. (b). Former text 
read as follows: 'A subsystem or component of a major 
weapon system shall be treated as a commercial item 
and purchased under procedures established for the pro- 
curement of commercial items if such subsystem or 
component otherwise meets the requirements (other 
than requirements under subsection (a)) for treatment 
as a commercial item." 

Subsecs. (c) to (f). Pub. L. 110-181, § 815(a)(1)(C), (D), 
added subsecs. (c) and (d) and redesignated former sub- 
secs. (c) and (d) as (e) and (f), respectively. 

Effective Date 

Pub. L. 109-163, div. A, title VIII, §803(b), Jan. 6, 2006, 
119 Stat. 3371, provided that: "The amendments made 
by subsection (a) [enacting this section] shall take ef- 
fect on the date of the enactment of this Act [Jan. 6, 
2006], and shall apply to contracts entered into on or 
after such date." 

CHAPTER 141— MISCELLANEOUS 
PROCUREMENT PROVISIONS 

Sec. 

2381. Contracts: regulations for bids. 

2382. Consolidation of contract requirements: pol- 

icy and restrictions. 

2383. Contractor performance of acquisition func- 

tions closely associated with inherently 
governmental functions. 

2384. Supplies: identification of supplier and 

sources. 

2384a. Supplies: economic order quantities. 

2385. Arms and ammunition: immunity from tax- 

ation. 

2386. Copyrights, patents, designs, etc.; acquisi- 

tion. 

2387. Procurement of table and kitchen equipment 

for officers' quarters: limitation on. 
[2388. Renumbered.] 

2389. Ensuring safety regarding insensitive muni- 

tions. 

2390. Prohibition on the sale of certain defense ar- 

ticles from the stocks of the Department of 
Defense. 

2391. Military base reuse studies and community 

planning assistance. 

2392. Prohibition on use of funds to relieve eco- 

nomic dislocations. 

2393. Prohibition against doing business with cer- 

tain offerors or contractors. 
[2394, 2394a. Renumbered.] 

2395. Availability of appropriations for procure- 

ment of technical military equipment and 
supplies. 

2396. Advances for payments for compliance with 

foreign laws, rent in foreign countries, tui- 
tion, public utility services, and pay and 
supplies of armed forces of friendly foreign 
countries. 



Sec. 

[2397 to 2398a. Repealed or Renumbered.] 

2399. Operational test and evaluation of defense ac- 

quisition programs. 

2400. Low-rate initial production of new systems. 

2401. Requirement for authorization by law of cer- 

tain contracts relating to vessels, aircraft, 
and combat vehicles. 
2401a. Lease of vehicles, equipment, vessels, and air- 
craft. 

2402. Prohibition of contractors limiting sub- 

contractor sales directly to the United 

[2403 to 2407. Repealed or Renumbered.] 

2408. Prohibition on persons convicted of defense- 

contract related felonies and related crimi- 
nal penalty on defense contractors. 

2409. Contractor employees: protection from re- 

prisal for disclosure of certain information. 
[2409a. Repealed.] 

2410. Requests for equitable adjustment or other 

relief: certification. 
2410a. Contracts for periods crossing fiscal years: 

severable service contracts; leases of real or 

personal property. 
2410b. Contractor inventory accounting systems: 

standards. 
[2410c. Renumbered.] 

2410d. Subcontracting plans: credit for certain pur- 
chases. 
[2410e. Repealed.] 

2410f. Debarment of persons convicted of fraudulent 
use of "Made in America" labels. 

2410g. Advance notification of contract performance 
outside the United States. 

[2410h. Renumbered.] 

2410L Prohibition on contracting with entities that 
comply with the secondary Arab boycott of 
Israel. 

2410j. Displaced contractor employees: assistance to 
obtain certification and employment as 
teachers or employment as teachers' aides. 

2410k. Defense contractors: listing of suitable em- 
ployment openings with local employment 
service office. 

2410Z. Contracts for advisory and assistance serv- 
ices: cost comparison studies. 

2410m. Retention of amounts collected from contrac- 
tor during the pendency of contract dispute. 

2410n. Products of Federal Prison Industries: proce- 
dural requirements. 

2410o. Multiyear procurement authority: purchase 
of dinitrogen tetroxide, hydrazine, and hy- 
drazine-related products. 

2410p. Contracts: limitations on lead system inte- 
grators. 

2410q. Multiyear contracts: purchase of electricity 
from renewable energy sources. 

Amendments 

2008— Pub. L. 110-181, div. A, title VIII, § 828(b), title 
X, §1063(a)(ll), Jan. 28, 2008, 122 Stat. 229, 322, inserted 
period at end of item 2410p and added item 2410q. 

2006— Pub. L. 109-364, div. A, title VIII, § 807(a)(2), div. 
B, title XXVIII, § 2851(c)(2), Oct. 17, 2006, 120 Stat. 2315, 
2495, added item 2410p and struck out items 2388 "Liq- 
uid fuels and natural gas: contracts for storage, han- 
dling, or distribution", 2394 "Contracts for energy or 
fuel for military installations", 2394a "Procurement of 
energy systems using renewable forms of energy", 2398 
"Procurement of gasohol as motor vehicle fuel", 2398a 
"Procurement of fuel derived from coal, oil shale, and 
tar sands", 2404 "Acquisition of certain fuel sources: 
authority to waive contract procedures; acquisition by 
exchange; sales authority", and 2410c "Preference for 
energy efficient electric equipment". 

Pub. L. 109-163, div. A, title VIII, § 815(d)(2), Jan. 6, 
2006, 119 Stat. 3382, substituted "Requirement for au- 
thorization by law of certain contracts relating to ves- 
sels, aircraft, and combat vehicles" for "Requirement 
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for authorization by law of certain contracts relating 
to vessels and aircraft" in item 2401. 

2005— Pub. L. 109-58, title III, §369(q)(2), Aug. 8, 2005, 
119 Stat. 733, added item 2398a. 

2004— Pub. L. 108-375, div. A, title VIII, § 804(a)(2), Oct. 
28, 2004, 118 Stat. 2008, added Item 2383. 

2003— Pub. L. 108-136, div. A, title VIII, § 801(a)(2), title 
X, § 1005(b)(2), Nov. 24, 2003, 117 Stat. 1540, 1585, added 
item 2382 and substituted "Contracts for periods cross- 
ing fiscal years: severable service contracts; leases of 
real or personal property" for "Severable service con- 
tracts for periods crossing fiscal years" In Item 2410a. 

2002— Pub. L. 107-314, div. A, title VIII, § 826(b). title 
X, §1062(a)(10)(B), Dec. 2, 2002, 116 Stat. 2617, 2650, trans- 
ferred item 2410h "Acquisition fellowship program" to 
subchapter IV of chapter 87 as item 1747 and added item 
2410o. 

2001— Pub. L. 107-107, div. A, title VIII, §§ 811(a)(2), 
834(a)(2), Dec. 28, 2001, 115 Stat. 1181, 1191, added items 
2389 and 2410n. 

1999— Pub. L. 106-65, div. A, title VIII, § 803(b)(2), Oct. 
5, 1999, 113 Stat. 704, substituted "Acquisition of certain 
fuel sources" for "Acquisition of petroleum and natural 
gas" In item 2404. 

1997— Pub. L. 105-85, div. A, title VIII, §§ 801(b), 
810(a)(2), 831(b), 847(b)(1), title X, § 1014(b)(2), Nov. 18, 
1997, 111 Stat. 1831, 1839, 1842, 1845, 1875, inserted "public 
utility services," after "tuition," in item 2396, struck 
out items 2403 "Major weapon systems: contractor 
guarantees" and 2405 "Limitation on adjustment of 
shipbuilding contracts", substituted "Severable service 
contracts for periods crossing fiscal years" for "Appro- 
priated funds: availability for certain contracts for 12 
months" in item 2410a, and added item 2410m. 

1996— Pub. L. 104-106, div. A, title VIII, §§ 803(b), 
807(a)(2), div. D, title XLIII, § 4304(c)(1), Feb. 10, 1996, 110 
Stat. 390, 392, 664, struck out items 2383 "Procurement 
of critical aircraft and ship spare parts: quality con- 
trol", 2397 "Employees or former employees of defense 
contractors: reports", 2397a "Requirements relating to 
private employment contacts between certain Depart- 
ment of Defense procurement officials and defense con- 
tractors", 2397b "Certain former Department of Defense 
procurement officials: limitations on employment by 
contractors", and 2397c "Defense contractors: require- 
ments concerning former Department of Defense offi- 
cials" and substituted "Lease of vehicles, equipment, 
vessels, and aircraft" for "Lease of vessels, aircraft, 
and vehicles" in item 2401a. 

1994— Pub. L. 103-355, title II, §§ 2102(b), 2201(b)(2), 
2301(c), title III, § 3065(a)(2), title VI, § 6005(b)(2), Oct. 13, 
1994, 108 Stat. 3309, 3318, 3321, 3337, 3365, added item 
2401a, struck out items 2382 "Contract profit controls 
during emergency periods", 2406 "Availability of cost 
and pricing records", 2409a "Communicating with Gov- 
ernment officials: defense contractor requirement to 
prohibit retaliatory personnel actions", and 2410e 
"Contract claims: certification regulations", and sub- 
stituted in item 2410 "Requests for equitable adjust- 
ment or other relief: certification" for "Contract 
claims: certification". 

Pub. L. 103-337, div. A, title III, § 363(a)(2), Oct. 5, 1994, 
108 Stat. 2734, added item 2410Z. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(3), 
(c)(3), (4), Nov. 30, 1993, 107 Stat. 1713, 1714, substituted 
"Liquid fuels and natural gas: contracts for storage, 
handling, or distribution" for "Liquid fuels: contracts 
for storage, handling, and distribution" in item 2388, 
struck out item 2389 "Contracts for the procurement of 
milk: price adjustments; purchases from the Commod- 
ity Credit Corporation", and inserted "and natural 
gas" and "; acquisition by exchange; sales authority" 
in item 2404. 

Pub. L. 103-35, title II, §202(a)(18)(B), May 31, 1993, 107 
Stat. 102, made technical amendment to directory lan- 
guage of Pub. L. 102-484, § 4470(a)(2). See 1992 Amend- 
ment note below. 

Pub. L. 103-35, title II, § 201(b)(1)(B), May 31, 1993, 107 
Stat. 97, renumbered item 2410c relating to displaced 
contractor employees as item 2410j and item 2410d re- 
lating to defense contractors as item 2410k. 



1992— Pub. L. 102-484, div. D, title XLIV, § 4470(a)(2), 
Oct. 23, 1992, 106 Stat. 2753, as amended by Pub. L. 
103-35, title II, §202(a)(18)(B), May 31, 1993, 107 Stat. 102, 
added item 2410d relating to defense contractors. 

Pub. L. 102-484, div. D, title XLIV, § 4443(b), Oct. 23, 
1992, 106 Stat. 2735, 2753, added item 2410c relating to 
displaced contractor employees. 

Pub. L. 102-484, div. A, title III, § 384(a)(1)(B), title 
VIII, §§ 808(b)(2), 813(a)(2), 834(a)(2), 840(a)(2), 841(b), title 

XIII, § 1332(b), Oct. 23, 1992, 106 Stat. 2393, 2450, 2453, 2461, 
2467, 2468, 2555, added items 2410c to 2410i. 

1990— Pub. L. 101-510, div. A, title VIII, § 837(a)(2), title 

XIV, §1484(i)(8), Nov. 5, 1990, 104 Stat. 1619, 1718, struck 
out item 2407 "Acquisition of defense equipment under 
cooperative projects" and added item 2409a. 

1989— Pub. L. 101-189, div. A, title VIII, §§ 802(a)(2), 
803(b), title IX, § 933(e), title XVI, § 1622(b)(2), Nov. 29, 
1989, 103 Stat. 1486, 1488, 1538, 1604, added items 2390, 
2399, and 2400 and struck out item 2401a "Procurement 
of communications support and related supplies and 
services". 

1988— Pub. L. 100-456, div. A, title VIII, §§ 805(a)(2), 
834(a)(2), Sept. 29, 1988, 102 Stat. 2010, 2025, added items 
2383 and 2410b. 

Pub. L. 100-370, §§ 1(h)(3), 3(b)(2), July 19, 1988, 102 
Stat. 848, 855, in item 2389 substituted "milk: price ad- 
justments; purchases from the Commodity Credit Cor- 
poration" for "milk; price adjustment", struck out 
items 2399 "Limitation on availability of appropria- 
tions to reimburse a contractor for cost of commercial 
insurance", and 2400 "Miscellaneous procurement limi- 
tations", and added items 2410 and 2410a. 

1987— Pub. L. 100-180, div. A, title I, § 124(b)(2), Dec. 4, 
1987, 101 Stat. 1043, substituted "Miscellaneous procure- 
ment limitations" for "Limitation on procurement of 
buses" in item 2400. 

1986— Pub. L. 99-661, div. A, title XI, § 1103(b)(2)(B), 
Nov. 14, 1986, 100 Stat. 3963, struck out "North Atlantic 
Treaty Organization" before "cooperative projects" in 
item 2407. 

Pub. L. 99-500, § 101(c) [title X, §§ 931(a)(2), 941(a)(2), 
942(a)(2), 943(a)(2)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-160, 1783-162, 1783-164, and Pub. L. 99-591, § 101(c) 
[title X, §§ 931(a)(2), 941(a)(2), 942(a)(2), 943(a)(2)], Oct. 30, 
1986, 100 Stat. 3341-82, 3341-160, 3341-162, 3341-164; Pub. L. 
99-661, div. A, title IX, formerly title IV, §§ 931(a)(2), 
941(a)(2), 942(a)(2), 943(a)(2), Nov. 14, 1986, 100 Stat. 3939, 
3941-3943, 3963, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273, amended analysis iden- 
tically, substituting "Availability of cost and pricing 
records" for "Cost and price management" in item 2406 
and adding items 2397b, 2397c, 2408, and 2409. 

1985— Pub. L. 99-145, title IX, §§ 917(b), 923(a)(2), title 
XI, § 1102(b)(2), Nov. 8, 1985, 99 Stat. 690, 697, 712, added 
items 2397a, 2406, and 2407. 

1984— Pub. L. 98-525, title X, § 1005(b), title XII, 
§1235(1), (2), Oct. 19, 1984, 98 Stat. 2579, 2604, substituted 
in item 2384 "identification of supplier and sources" for 
"marking with name of contractor" and added items 
2401a, 2384a, and 2402 to 2405. 

1983— Pub. L. 98-94, title XII, §§ 1202(a)(2), 1259(b), 
Sept. 24, 1983, 97 Stat. 681, 703, struck out item 2390 
"Suggestions for improving procurement policies", and 
added item 2401. 

1982— Pub. L. 97-321, title VIII, § 801(a)(2), Oct. 15, 1982, 
96 Stat. 1570, added item 2394a. 

Pub. L. 97-295, §1(29)(B), Oct. 12, 1982, 96 Stat. 1294, 
struck out item 2394 "Availability of appropriations for 
procurement of technical military equipment and sup- 
plies and the construction of military public works", 
added item 2395 "Availability of appropriations for pro- 
curement of technical military equipment and sup- 
plies", redesignated former item 2395 as 2396, and added 
items 2397, 2398, 2399, and 2400. 

Pub. L. 97-258, § 2(b)(4)(A), Sept. 13, 1982, 96 Stat. 1052, 
added items 2394 and 2395. 

Pub. L. 97-214, § 6(a)(2), July 12, 1982, 96 Stat. 172, 
added item. 2394 

1981— Pub. L. 97-86, title IX, §§ 911(a)(2), 912(a)(2), 
913(a)(2), 914(b), Dec. 1, 1981, 95 Stat. 1122, 1123, 1125, sub- 
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stltuted "Contract profit controls during emergency 
periods" for "Aircraft: contract requirements" in item 
2382 and added items 2391, 2392, and 2393. 

1980— Pub. L. 96-513, title V, §511(79), Dec. 12, 1980, 94 
Stat. 2927, struck out item 2383 "Emergency purchases: 
war material abroad". 

1977— Pub. L. 95-79, title VIII, § 815(b), July 30, 1977, 91 
Stat. 338, added item 2390. 

1966— Pub. L. 89-696, §1(2), Oct. 19, 1966, 80 Stat. 1057, 
added item 2389. 

1958— Pub. L. 85-861, §1(47), Sept. 2, 1958, 72 Stat. 1458, 
added items 2387 and 2388. 

§2381. Contracts: regulations for bids 

(a) The Secretary of Defense may — 

(1) prescribe regulations for the preparation, 
submission, and opening of bids for contracts; 
and 

(2) require that a bid be accompanied by a 
written guaranty, signed by one or more re- 
sponsible persons, undertaking that the bid- 
der, if his bid is accepted, will, within the time 
prescribed by the Secretary or other officer 
authorized to make the contract, make a con- 
tract and furnish a bond with good and suffi- 
cient sureties for the performance of the con- 
tract. 

(b) If a bidder, after being notified of the ac- 
ceptance of his bid, fails within the time pre- 
scribed under subsection (a)(2) to enter into a 
contract and furnish the prescribed bond, the 
Secretary concerned or other authorized officer 
shall — 

(1) contract with another person; and 

(2) charge against the defaulting bidder and 
his guarantors the difference between the 
amount specified by the bidder in his bid and 
the amount for which a contract is made with 
the other person, this difference being imme- 
diately recoverable by the United States for 
the use of the military department concerned 
in an action against the bidder and his guaran- 
tors, jointly or severally. 

(c) Proceedings under this section are subject 
to regulations under section 121 of title 40, un- 
less exempted therefrom under section 501(a)(2) 
of title 40. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 136; Pub. L. 
98-525, title XIV, §1405(35), Oct. 19, 1984, 98 Stat. 
2624; Pub. L. 103-355, title I, §1507, Oct. 13, 1994, 
108 Stat. 3298; Pub. L. 107-217, § 3(b)(6), Aug. 21, 
2002, 116 Stat. 1295.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2381(a) 

2381(b) 
2381(0) 


5:218 (1st sentence, less 
1st 16 words; and 2d 
sentence). 

5:218 (less 1st and 2d sen- 

5:218 (1st 16 words of 1st 
sentence) [applicabil- 
ity of 5:218 extended to 
Navy by 5:412b and 
41:161 (1st sentence)]. 


Apr. 10, 1878, ch. 58, 20 
Stat. 36; Mar. 3, 1883. 
ch. 120. 22 Stat. 487; 
Oct. 31, 1951, ch. 654, 
§2(4). 65 Stat. 706. 

Feb. 19, 1948, ch. 65, §12 
(1st sentence). 62 Stat. 
26. 



In subsection (a)(1), the word "may" is substituted 
for the words "is authorized to". The words "rules and 
* * * to be observed" are omitted as surplusage. 

In subsection (a)(2), the word "undertaking" is sub- 
stituted for the words "to the effect that he or they un- 
dertake". The words "make a contract" are inserted 
for clarity. The words "in the premises" are omitted as 



surplusage. The words "for the performance of the con- 
tract" are substituted for the words "to furnish the 
supplies proposed or to perform the service required". 

In subsection (b), the word "duly" is omitted as sur- 
plusage. The words "with good and sufficient security 
for the proper fulfillment of its terms" are omitted as 
covered by subsection (a)(2). The words "the pre- 
scribed" are inserted before the word "bond". 

Subsection (b)(1) is substituted for the words "pro- 
ceed to contract with some other person to furnish the 
supplies or perform the services required". 

In subsection (b)(2) the word "charge" is substituted 
for the words "forthwith cause * * * to be charged". 
The words "a contract is made with the other person" 
are substituted for the words "he may have contracted 
with another party to furnish the supplies or perform 
the service for the whole period of the proposal". The 
words "guarantor or" are omitted as surplusage. The 
words "this difference being" are substituted for the 
words "and the sum may be". The words "of debt" are 
omitted, since that action no longer exists. The words 
"the bidder and his guarantors, jointly or severally" 
are substituted for the words "either or all of such per- 
sons". 

In subsection (c), the words "Proceedings under this 
section are" are inserted for clarity. The words "unless 
exempted therefrom under section 481(a) of that title" 
are inserted to preserve the possibility of exemption of 
proceedings under the revised section from the provi- 
sions of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended. 

Amendments 

2002— Subsec. (c). Pub. L. 107-217 substituted "section 
121 of title 40" for "section 205 of the Federal Property 
and Administrative Services Act of 1949 (40 U.S.C. 486)" 
and "section 501(a)(2) of title 40" for "section 201(a) of 
that Act (40 U.S.C. 481(a))". 

1994— Subsec. (a). Pub. L. 103-355 substituted "The 
Secretary of Defense may — 

"(1) prescribe regulations for the preparation, sub- 
mission, and opening of bids for contracts; and" 
for "The Secretary of a military department may — 

"(1) prescribe regulations for the preparation, sub- 
mission, and opening of bids for contracts with that 
department; and". 

1984 — Subsec. (c). Pub. L. 98-525 substituted "section 
205 of the Federal Property and Administrative Serv- 
ices Act of 1949 (40 U.S.C. 486)" for "section 486 of title 
40" and "section 201(a) of that Act (40 U.S.C. 481(a))" for 
"section 481(a) of this title". 

§2382. Consolidation of contract requirements: 
policy and restrictions 

(a) Policy. — The Secretary of Defense shall re- 
quire the Secretary of each military depart- 
ment, the head of each Defense Agency, and the 
head of each Department of Defense Field Activ- 
ity to ensure that the decisions made by that of- 
ficial regarding consolidation of contract re- 
quirements of the department, agency, or field 
activity, as the case may be, are made with a 
view to providing small business concerns with 
appropriate opportunities to participate in De- 
partment of Defense procurements as prime con- 
tractors and appropriate opportunities to par- 
ticipate in such procurements as subcontrac- 
tors. 

(b) Limitation on Use of Acquisition Strate- 
gies Involving- Consolidation. — (1) Subject to 
section 44(c)(4), 1 an official of a military depart- 
ment, Defense Agency, or Department of De- 
fense Field Activity may not execute an acquisi- 
tion strategy that includes a consolidation of 



1 See References in Text note below. 
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contract requirements of the military depart- 
ment, agency, or activity with a total value in 
excess of $5,000,000, unless the senior procure- 
ment executive concerned first — 

(A) conducts market research; 

(B) identifies any alternative contracting 
approaches that would involve a lesser degree 
of consolidation of contract requirements; and 

(C) determines that the consolidation is nec- 
essary and justified. 

(2) A senior procurement executive may deter- 
mine that an acquisition strategy involving a 
consolidation of contract requirements is nec- 
essary and justified for the purposes of para- 
graph (1) if the benefits of the acquisition strat- 
egy substantially exceed the benefits of each of 
the possible alternative contracting approaches 
identified under subparagraph (B) of that para- 
graph. However, savings in administrative or 
personnel costs alone do not constitute, for such 
purposes, a sufficient justification for a consoli- 
dation of contract requirements in a procure- 
ment unless the total amount of the cost sav- 
ings is expected to be substantial in relation to 
the total cost of the procurement. 

(3) Benefits considered for the purposes of 
paragraphs (1) and (2) may include cost and, re- 
gardless of whether quantifiable in dollar 
amounts — 

(A) quality; 

(B) acquisition cycle; 

(C) terms and conditions; and 

(D) any other benefit. 

(c) Definitions— In this section: 

(1) The terms "consolidation of contract re- 
quirements" and "consolidation", with re- 
spect to contract requirements of a military 
department, Defense Agency, or Department 
of Defense Field Activity, mean a use of a so- 
licitation to obtain offers for a single contract 
or a multiple award contract to satisfy two or 
more requirements of that department, agen- 
cy, or activity for goods or services that have 
previously been provided to, or performed for, 
that department, agency, or activity under 
two or more separate contracts smaller in cost 
than the total cost of the contract for which 
the offers are solicited. 

(2) The term "multiple award contract" 
means — 

(A) a contract that is entered into by the 
Administrator of General Services under the 
multiple award schedule program referred to 
in section 2302(2)(C) of this title; 

(B) a multiple award task order contract 
or delivery order contract that is entered 
into under the authority of sections 2304a 
through 2304d of this title or sections 303H 
through 303K 1 of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253h through 253k); and 

(C) any other indeterminate delivery, inde- 
terminate quantity contract that is entered 
into by the head of a Federal agency with 
two or more sources pursuant to the same 
solicitation. 

(3) The term "senior procurement executive 
concerned" means — 

(A) with respect to a military department, 
the official designated under section 16(c) 1 of 



the Office of Federal Procurement Policy 
Act (41 U.S.C. 414(c)) as the senior procure- 
ment executive for the military department; 
or 

(B) with respect to a Defense Agency or a 
Department of Defense Field Activity, the 
official so designated for the Department of 
Defense. 

(4) The term "small business concern" 
means a business concern that is determined 
by the Administrator of the Small Business 
Administration to be a small-business concern 
by application of the standards prescribed 
under section 3(a) of the Small Business Act 
(15 U.S.C. 632(a)). 

(Added Pub. L. 108-136, div. A, title VIII, 
§ 801(a)(1), Nov. 24, 2003, 117 Stat. 1538; amended 
Pub. L. 109-364, div. A, title X, § 1071(a)(2), Oct. 
17, 2006, 120 Stat. 2398; Pub. L. 111-240, title I, 
§ 1313(b), Sept. 27, 2010, 124 Stat. 2539.) 

References in Text 

Section 44(c)(4), referred to in subsec. (b)(1), probably 
means section 2[44(c)(4)] of Pub. L. 85-536, as added by 
Pub. L. 111-240, title I, § 1313(a)(2), Sept. 27, 2010, 124 
Stat. 2538, which is classified to section 657q(c)(4) of 
Title 15, Commerce and Trade. 

Sections 303H through 303K of the Federal Property 
and Administrative Services Act of 1949, referred to in 
subsec. (c)(2)(B), means sections 303H to 303K of act 
June 30, 1949, ch. 288, which were classified to sections 
253h to 253k, respectively, of former Title 41, Public 
Contracts, and were repealed and restated as sections 
4103, 4105, 4106, and 4101, respectively, of Title 41, Public 
Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 
Stat. 3677, 3855. For disposition of sections of former 
Title 41, see Disposition Table preceding section 101 of 
Title 41. 

Section 16(c) of the Office of Federal Procurement 
Policy Act, referred to in subsec. (c)(3)(A), means sec- 
tion 16(c) of Pub. L. 93-400, which was classified to sec- 
tion 414(c) of former Title 41, Public Contracts, and was 
repealed and restated as section 1702(c) of Title 41, Pub- 
lic Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 
124 Stat. 3677, 3855. For disposition of sections of former 
Title 41, see Disposition Table preceding section 101 of 
Title 41. 

Prior Provisions 

A prior section 2382, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 136; Dec. 1, 1981, Pub. L. 97-86, title IX, §911(a)(l), 
95 Stat. 1120; Nov. 5, 1990. Pub. L. 101-510, div. A, title 
XIV, § 1484(b)(3), (f)(2), (g)(2), (h)(3), 104 Stat. 1716, 1717; 
Oct. 29, 1992, Pub. L. 102-572, title IX, § 902(b)(1), 106 
Stat. 4516, authorized the President, upon declaration 
of war by Congress or declaration of national emer- 
gency by the President or by Congress, to prescribe reg- 
ulations to control excessive profits on defense con- 
tracts during period of such war or national emergency, 
prior to repeal by Pub. L. 103-355, title II, § 2102(a), Oct. 
13, 1994, 108 Stat. 3309. 

Amendments 

2010— Subsec. (b)(1). Pub. L. 111-240 substituted "Sub- 
ject to section 44(c)(4), an official" for "An official" in 
introductory provisions. 

2006— Subsec. (c)(3)(A). Pub. L. 109-364 substituted 
"section 16(c) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 414(c))" for "section 16(3) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 414(3))". 

Effective Date 

Pub. L. 108-136, div. A, title VIII, § 801(c), Nov. 24, 2003, 
117 Stat. 1540, provided that: "This section [enacting 
this section and provisions set out as a note below] ap- 
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plies with respect to procurements for which solicita- 
tions are issued after the date occurring 180 days after 
the date of the enactment of this Act [Nov. 24, 2003]." 

Data Review 

Pub. L. 108-136, div. A, title VIII, § 801(b), Nov. 24, 2003, 
117 Stat. 1540, provided that: 

"(1) The Secretary of Defense shall revise the data 
collection systems of the Department of Defense to en- 
sure that such systems are capable of identifying- each 
procurement that involves a consolidation of contract 
requirements within the department with a total value 
in excess of $5,000,000. 

"(2) The Secretary shall ensure that appropriate offi- 
cials of the Department of Defense periodically review 
the information collected pursuant to paragraph (1) in 
cooperation with the Small Business Administration — 
"(A) to determine the extent of the consolidation of 

contract requirements in the Department of Defense; 

and 

"(B) to assess the impact of the consolidation of 
contract requirements on the availability of opportu- 
nities for small business concerns to participate in 
Department of Defense procurements, both as prime 
contractors and as subcontractors. 
"(3) In this subsection: 

"(A) The term 'consolidation of contract require- 
ments' has the meaning given that term in section 
2382(c)(1) of title 10, United States Code, as added by 
subsection (a). 

"(B) The term 'small business concern' means a 
business concern that is determined by the Adminis- 
trator of the Small Business Administration to be a 
small-business concern by application of the stand- 
ards prescribed under section 3(a) of the Small Busi- 
ness Act (15 U.S.C. 632(a))." 

§2383. Contractor performance of acquisition 
functions closely associated with inherently 
governmental functions 

(a) Limitation. — The head of an agency may 
enter into a contract for the performance of ac- 
quisition functions closely associated with in- 
herently governmental functions only if the 
contracting officer for the contract ensures 
that — 

(1) appropriate military or civilian personnel 
of the Department of Defense cannot reason- 
ably be made available to perform the func- 
tions; 

(2) appropriate military or civilian personnel 
of the Department of Defense are — 

(A) to supervise contractor performance of 
the contract; and 

(B) to perform all inherently governmental 
functions associated with the functions to be 
performed under the contract; and 

(3) the agency addresses any potential orga- 
nizational conflict of interest of the contrac- 
tor in the performance of the functions under 
the contract, consistent with subpart 9.5 of 
part 9 of the Federal Acquisition Regulation 
and the best interests of the Department of 
Defense. 

(b) Definitions.— In this section: 

(1) The term "head of an agency" has the 
meaning given such term in section 2302(1) of 
this title, except that such term does not in- 
clude the Secretary of Homeland Security or 
the Administrator of the National Oceanic and 
Atmospheric Administration. 

(2) The term "inherently governmental func- 
tions" has the meaning given such term in 
subpart 7.5 of part 7 of the Federal Acquisition 
Regulation. 



(3) The term "functions closely associated 
with inherently governmental functions" 
means the functions described in section 
7.503(d) of the Federal Acquisition Regulation. 

(4) The term "organizational conflict of in- 
terest" has the meaning given such term in 
subpart 9.5 of part 9 of the Federal Acquisition 
Regulation. 

(Added Pub. L. 108-375, div. A, title VIII, 
§ 804(a)(1), Oct. 28, 2004, 118 Stat. 2007.) 

Prior Provisions 

A prior section 2383, added Pub. L. 100-456, div. A, 
title VIII, § 805(a)(1), Sept. 29, 1988, 102 Stat. 2010; 
amended Pub. L. 102-190, div. A, title X, §1061(a)(13), 
Dec. 5, 1991, 105 Stat. 1473; Pub. L. 103-355, title II, §2401, 
Oct. 13, 1994, 108 Stat. 3324, related to quality control in 
procurement of critical aircraft and ship spare or re- 
pair parts, prior to repeal by Pub. L. 104-106, div. A. 
title VIII, § 803(a), Feb. 10, 1996, 110 Stat. 390. 

Another prior section 2383, act Aug. 10, 1956, ch. 1041, 
70A Stat. 137, permitted Secretary of a military depart- 
ment to make emergency purchases of war material 
abroad, and provided that such material may be admit- 
ted free of duty, prior to repeal by Pub. L. 87-456, title 
III, §303(c), May 24, 1962, 76 Stat. 78. 

Effective Date 

Pub. L. 108-375, div. A, title VIII, § 804(b), Oct. 28, 2004, 
118 Stat. 2008, provided that: "Section 2383 of title 10, 
United States Code (as added by subsection (a)), shall 
apply to contracts entered into on or after the date of 
the enactment of this Act [Oct. 28, 2004]." 

§2384. Supplies: identification of supplier and 
sources 

(a) The Secretary of Defense shall require that 
the contractor under a contract with the De- 
partment of Defense for the furnishing of sup- 
plies to the United States shall mark or other- 
wise identify supplies furnished under the con- 
tract with the identity of the contractor, the na- 
tional stock number for the supplies furnished 
(if there is such a number), and the contractor's 
identification number for the supplies. 

(b) (1) The Secretary of Defense shall prescribe 
regulations requiring that, whenever prac- 
ticable, each contract requiring the delivery of 
supplies (other than a contract described in 
paragraph (2)) shall require that the contractor 
identify — 

(A) the actual manufacturer or producer of 
the item or of all sources of supply of the con- 
tractor for that item; 

(B) the national stock number of the item (if 
there is such a number) and the identification 
number of the actual manufacturer or pro- 
ducer of the item or of each source of supply 
of the contractor for the item; and 

(C) the source of any technical data deliv- 
ered under the contract. 

(2) The regulations prescribed pursuant to 
paragraph (1) do not apply to a contract that re- 
quires the delivery of supplies that are commer- 
cial items (as defined in section 103 of title 41). 

(3) The regulations prescribed pursuant to 
paragraph (1) do not apply to a contract for an 
amount not greater than the simplified acquisi- 
tion threshold (as defined in section 134 of title 
41). 

(c) Identification of supplies and technical 
data under this section shall be made in the 
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manner and with, respect to the supplies pre- 
scribed by the Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 137; Pub. L. 

98- 525, title XII, § 1231(a), Oct. 19, 1984, 98 Stat. 
2599; Pub. L. 99-500, § 101(c) [title X, § 928(a)], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-156, and Pub. L. 

99- 591, § 101(c) [title X, § 928(a)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-156; Pub. L. 99-661, div. A, title 
IX, formerly title IV, § 928(a), Nov. 14, 1986, 100 
Stat. 3936, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 103-355, 
title IV, § 4102(d), title VIII, § 8105(b), Oct. 13, 
1994, 108 Stat. 3340, 3392; Pub. L. 104-106, div. D, 
title XLIII, §4321(b)(12), Feb. 10, 1996, 110 Stat. 
672; Pub. L. 111-350, §5(b)(23), Jan. 4, 2011, 124 
Stat. 3844.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2384 


10:1207. 
34:583. 


R.S. 3731. 





The words "Each contractor" are substituted for the 
words "Every person". The word "his" is substituted 
for the words "the name of the contractor furnishing 
such supplies". The words "of any kind" and "and dis- 
tinguish [distinguished]" are omitted as surplusage. 
The word "may" is substituted for the word "shall". 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Amendments 

2011— Subsec. (b)(2). Pub. L. 111-350, §5(b)(23)(A), sub- 
stituted "section 103 of title 41)" for "section 4(12) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
403(12)))". 

Subsec. (b)(3). Pub. L. 111-350, §5(b)(23)(B), substituted 
"section 134 of title 41)" for "section 4(11) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 403(11)))". 

1996— Subsec. (b)(2). Pub. L. 104-106, §4321(b)(12)(A), 
substituted "items (as" for "items, as" and inserted a 
closing parenthesis after "403(12))". 

Subsec. (b)(3). Pub. L. 104-106, §4321(b)(12)(B), inserted 
a closing parenthesis after "403(11))". 

1994— Subsec. (b)(2). Pub. L. 103-355, § 8105(b), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "Paragraph (1) does not apply to a contract 
that requires the delivery of supplies that are commer- 
cial items sold in substantial quantities to the general 
public if the contract — 

"(A) provides for the acquisition of such supplies by 

the Department of Defense at established catalog or 

market prices; or 

"(B) is awarded through the use of competitive pro- 

ccclurss ' ' 

Subsec. (b)(3). Pub. L. 103-355, § 4102(d), added par. (3). 

1986— Subsec. (b). Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661, amended subsec. (b) identically, des- 
ignating existing provision as par. (1), redesignating 
former pars. (1) to (3) as subpars. (A) to (C), respec- 
tively, and inserting in provision preceding subpar. (A) 
"(other than a contract described in paragraph (2))", 
and adding par. (2). 

1984 — Pub. L. 98-525 amended section generally, sub- 
stituting "identification of supplier and sources" for 
"marking with name of contractor" in section catch- 
line, and, in text, substituting provisions designated 
subsec. (a) and relating to the marking of supplies, pro- 
viding the national stock number for the supplies fur- 
nished, and the contractor's identification number for 
requirement that each contractor furnishing supplies 
to a military department mark the supplies with his 
name in the manner directed by the Secretary of the 
Department and prohibition of receipt of supplies un- 
less so marked and adding subsecs. (b) and (c). 



Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1986 Amendment 

Section 101(c) [title X, § 928(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 928(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The amendments made by subsection (a) [amending 
this section] shall apply with respect to contracts en- 
tered into after the end of the 180-day period beginning 
on the date of the enactment of this Act [Oct. 18, 1986]." 

Effective Date of 1984 Amendment 

Section 1231(b) of Pub. L. 98-525 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect at the end of the one-year period 
beginning on the date of the enactment of this Act 
[Oct. 19, 1984]." 

§ 2384a. Supplies: economic order quantities 

(a) (1) An agency referred to in section 2303(a) 
of this title shall procure supplies in such quan- 
tity as (A) will result in the total cost and unit 
cost most advantageous to the United States, 
where practicable, and (B) does not exceed the 
quantity reasonably expected to be required by 
the agency. 

(2) The Secretary of Defense shall take para- 
graph (1) into account in approving rates of obli- 
gation of appropriations under section 2204 of 
this title. 

(b) Each solicitation for a contract for sup- 
plies shall, if practicable, include a provision in- 
viting each offeror responding to the solicita- 
tion to state an opinion on whether the quantity 
of the supplies proposed to be procured is eco- 
nomically advantageous to the United States 
and, if applicable, to recommend a quantity or 
quantities which would be more economically 
advantageous to the United States. Each such 
recommendation shall include a quotation of the 
total price and the unit price for supplies pro- 
cured in each recommended quantity. 

(Added Pub. L. 98-525, title XII, § 1233(a), Oct. 19, 
1984, 98 Stat. 2600.) 

Effective Date 

Section 1233(b) of Pub. L. 98-525 provided that: "The 
amendment made by subsection (a) [enacting this sec- 
tion] shall take effect at the end of the 180-day period 
beginning on the date of the enactment of this Act 
[Oct. 19, 1984]." 

§2385. Arms and ammunition: immunity from 
taxation 

No tax on the sale or transfer of firearms, pis- 
tols, revolvers, shells, or cartridges may be im- 
posed on such articles when bought with funds 
appropriated for a military department. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 137.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2385 


B:171w. 


Jan. 6, 1951, ch. 1213, 






subch. VII, §706, 64 






Stat. 1236. 



The words "No * * * may be" are substituted for the 
words "None * * * shall be subject to any". The words 
"by any Act" are omitted as surplusage. 



§2386. Copyrights, patents, designs, etc.; acquisi- 
tion 

Funds appropriated for a military department 
available for making or procuring supplies may 
be used to acquire any of the following if the ac- 
quisition relates to supplies or processes pro- 
duced or used by or for, or useful to, that depart- 
ment: 

(1) Copyrights, patents, and applications for 
patents. 

(2) Licenses under copyrights, patents, and 
applications for patents. 

(3) Design and process data, technical data, 
and computer software. 

(4) Releases for past infringement of patents 
or copyrights or for unauthorized use of tech- 
nical data or computer software. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 137; Pub. L. 
86-726, §3, Sept. 8, 1960, 74 Stat. 855; Pub. L. 
103-355, title III, §3063, Oct. 13, 1994, 108 Stat. 
3337; Pub. L. 104-106, div. A, title VIII, §813, Feb. 
10, 1996, 110 Stat. 395.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2386 


31:649b. 


Aug. 1. 1953, ch. 305, §609. 
67 Stat. 350. 





The words "equipment, and materials" are omitted 
as covered by the word "supplies". The word "here- 
after" is omitted as executed. The words "may be 
used" are substituted for the words "shall * * * be 
available". The words "if the acquisition relates to" 
are substituted for 31:649b (1st 8 words of last sentence). 
In clauses (1), (2), and (4), the word "patents" Is sub- 
stituted for the words "letters patent". 

Amendments 

1996— Par. (3). Pub. L. 104-106 amended par. (3) gener- 
ally, substituting "Design and process data, technical 
data, and computer software" for "Technical data and 
computer software". 

1994— Pars. (3), (4). Pub. L. 103-355 added pars. (3) and 
(4) and struck out former pars. (3) and (4) which read as 
follows: 

"(3) Designs, processes, and manufacturing data. 

"(4) Releases, before suit Is brought, for past infringe- 
ment of patents or copyrights." 

1960— Pub. L. 86-726 Inserted "or copyrights" after 
"patents" in cl. (4). 

§2387. Procurement of table and kitchen equip- 
ment for officers' quarters: limitation on 

(a) Except under regulations approved by the 
Secretary of Defense and providing for uniform 
practices among the armed forces under his ju- 
risdiction, no part of any appropriation of the 
Department of Defense may be used to supply or 
replace table linen, dishes, glassware, silver, and 
kitchen utensils for use in the residences on 
shore, or quarters on shore, of officers of those 
armed forces. 



(b) This section does not apply to — 

(1) field messes; 

(2) messes temporarily set up on shore for 
bachelor officers and officers attached to sea- 
going or district defense vessels; 

(3) aviation units based on seagoing vessels; 

(4) fleet air bases; 

(5) submarine bases; and 

(6) landing forces and expeditions. 

(Added Pub. L. 85-861, §1(45), Sept. 2, 1958, 72 
Stat. 1458.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2387(a) 


5:174e (less words within 


July 13, 1955, ch. 358, 




parentheses). 


§614, 69 Stat. 317. 


2387(b) 


5:174e (words within pa- 






rentheses). 





In subsection (a), the words "may be used" are sub- 
stituted for the words "shall be available". The words 
"on account of" are omitted as surplusage. The words 
"under his jurisdiction" are inserted for clarity, since 
the Secretary of Defense has no jurisdiction over the 
Coast Guard when it is not operating as a service in the 
Navy. 

[§2388. Renumbered §2922] 

§ 2389. Ensuring safety regarding insensitive mu- 
nitions 

The Secretary of Defense shall ensure, to the 
extent practicable, that insensitive munitions 
under development or procurement are safe 
throughout development and fielding when sub- 
ject to unplanned stimuli. 

(Added Pub. L. 107-107, div. A, title VIII, 
§ 834(a)(1), Dec. 28, 2001, 115 Stat. 1191.) 

Prior Provisions 

A prior section 2389, added Pub. L. 89-696, §1(1), Oct. 
19, 1966, 80 Stat. 1056; amended Pub. L. 100-370, § 1(h)(1), 
July 19, 1988, 102 Stat. 847, related to purchases from 
Commodity Credit Corporation and price adjustments 
for contracts for procurement of milk, prior to repeal 
by Pub. L. 103-160, div. A, title VIII, § 821(a)(4), Nov. 30, 
1993, 107 Stat. 1704. 

Report Requirement 

Pub. L. 107-107, div. A, title VIII, § 834(b), Dec. 28, 2001, 
115 Stat. 1191, directed the Secretary of Defense to sub- 
mit to committees of Congress a report on insensitive 
munitions at the same time that the budgets for fiscal 
years 2003 through 2005 were submitted. 

§ 2390. Prohibition on the sale of certain defense 
articles from the stocks of the Department of 
Defense 

(a) (1) Except as provided in subsections (b) and 
(c), the sale outside the Department of Defense 
of any defense article designated or otherwise 
classified as Prepositioned Material Configured 
to Unit Sets, as decrement stock, or as Pre- 
positioned War Reserve Stocks for United States 
Forces is prohibited. 

(2) In this section, the term "decrement 
stock" means such stock as is needed to bring 
the armed forces from a peacetime level of read- 
iness to a combat level of readiness. 

(b) The President may authorize the sale out- 
side the Department of Defense of a defense arti- 
cle described in subsection (a) if— 
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(1) he determines that there is an inter- 
national crisis affecting' the national security 
of the United States and the sale of such arti- 
cle is in the best interests of the United 
States; and 

(2) he reports to the Congress not later than 
60 days after the transfer of such article a plan 
for the prompt replenishment of the stocks of 
such article and the planned budget request to 
begin implementation of that plan. 

(c)(1) Nothing in this section shall preclude 
the sale of stocks which have been designated 
for replacement, substitution, or elimination or 
which have been designated for sale to provide 
funds to procure higher priority stocks. 

(2) Nothing in this section shall preclude the 
transfer or sale of equipment to other members 
of the North Atlantic Treaty Organization. 

(Added Pub. L. 95-485, title VIII, § 815(a), Oct. 20, 
1978, 92 Stat. 1625, §975; amended Pub. L. 100-26, 
§7(k)(3), Apr. 21, 1987, 101 Stat. 284; renumbered 
§2390, Pub. L. 101-189, div. A, title XVI, 
§ 1622(b)(1), Nov. 29, 1989, 103 Stat. 1604.) 

Prior Provisions 

A prior section 2390, added Pub. L. 95-79, title VIII, 
§ 815(a), July 30, 1977, 91 Stat. 337; amended Pub. L. 
96-470, title I, § 104(a), Oct. 19, 1980, 94 Stat. 2238; Pub. L. 
96-513, title V, §511(80), Dec. 12, 1980, 94 Stat. 2927, di- 
rected Secretary of Defense to request each commis- 
sioned officer, and each civilian employee above grade 
GS-12, who was scheduled for retirement and who was 
or had been at any time within one year prior to such 
scheduled retirement, assigned to, or employed in, 
military procurement to submit suggestions for meth- 
ods to improve procurement policies, prior to repeal by 
Pub. L. 98-94, title XII, § 1259(a), Sept. 24, 1983, 97 Stat. 
703. 

Amendments 

1989— Pub. L. 101-189 renumbered section 975 of this 
title as this section. 

1987— Subsec. (a)(2). Pub. L. 100-26 inserted "the 
term" after "In this section,". 

§2391. Military base reuse studies and commu- 
nity planning assistance 

(a) Reuse Studies.— Whenever the Secretary 
of Defense or the Secretary of the military de- 
partment concerned publicly announces that a 
military installation is a candidate for closure 
or that a final decision has been made to close 
a military installation and the Secretary of De- 
fense determines, because of the location, facili- 
ties, or other particular characteristics of the 
installation, that the installation may be suit- 
able for some specific Federal, State, or local 
use potentially beneficial to the Nation, the 
Secretary of Defense may conduct such studies, 
including the preparation of an environmental 
impact statement in accordance with the Na- 
tional Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), in connection with such in- 
stallation and such potential use as may be nec- 
essary to provide information sufficient to make 
sound conclusions and recommendations regard- 
ing the possible use of the installation. 

(b) Adjustment and Diversification Assist- 
ance. — (1) The Secretary of Defense may make 
grants, conclude cooperative agreements, and 
supplement funds available under Federal pro- 
grams administered by agencies other than the 



Department of Defense in order to assist State 
and local governments in planning community 
adjustments and economic diversification re- 
quired (A) by the proposed or actual establish- 
ment, realignment, or closure of a military in- 
stallation, (B) by the cancellation or termi- 
nation of a Department of Defense contract or 
the failure to proceed with an approved major 
weapon system program, (C) by a publicly an- 
nounced planned major reduction in Department 
of Defense spending that would directly and ad- 
versely affect a community, (D) by the en- 
croachment of a civilian community on a mili- 
tary installation, or (E) by the closure or the 
significantly reduced operations of a defense fa- 
cility as the result of the merger, acquisition, or 
consolidation of the defense contractor operat- 
ing the defense facility, if the Secretary deter- 
mines that an action described in clause (A), (B), 
(C), or (E) is likely to have a direct and signifi- 
cantly adverse consequence on the affected com- 
munity or, in the case of an action described in 
clause (D), if the Secretary determines that the 
encroachment of the civilian community is like- 
ly to impair the continued operational utility of 
the military installation. 

(2) In the case of the establishment or expan- 
sion of a military installation, assistance may 
be made under paragraph (1) only if (A) commu- 
nity impact assistance or special impact assist- 
ance is not otherwise available, and (B) the es- 
tablishment or expansion involves the assign- 
ment to the installation of (i) more than 2,000 
military, civilian, and contractor Department of 
Defense personnel, or (ii) more military, civil- 
ian, and contractor Department of Defense per- 
sonnel than the number equal to 10 percent of 
the number of persons employed in counties or 
independent municipalities within fifteen miles 
of the installation, whichever is lesser. 

(3) In the case of a publicly announced planned 
reduction in Department of Defense spending, 
the closure or realignment of a military instal- 
lation, the cancellation or termination of a De- 
partment of Defense contract, or the failure to 
proceed with a previously approved major de- 
fense acquisition program, assistance may be 
made under paragraph (1) only if the reduction, 
closure or realignment, cancellation or termi- 
nation, or failure will have a direct and signifi- 
cant adverse impact on a community or its resi- 
dents. 

(4) (A) In the case of a State or local govern- 
ment eligible for assistance under paragraph (1), 
the Secretary of Defense may also make grants, 
conclude cooperative agreements, and supple- 
ment other Federal funds in order to assist the 
State or local government to carry out a com- 
munity adjustment and economic diversification 
program (including State industrial extension or 
modernization efforts to facilitate the economic 
diversification of defense contractors and sub- 
contractors) in addition to planning such a pro- 
gram. 

(B) The Secretary shall establish criteria for 
the selection of community adjustment and eco- 
nomic diversification programs to receive as- 
sistance under subparagraph (A). Such criteria 
shall include a requirement that the State or 
local government agree — 
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(i) to provide not less than 10 percent of the 
funding for the program from non-Federal 
sources; 

(ii) to provide business planning and market 
exploration services under the program to de- 
fense contractors and subcontractors that 
seek modernization or diversification assist- 
ance; and 

(iii) to provide training, counseling, and 
placement services for members of the armed 
forces and dislocated defense workers. 

(C) The Secretary shall carry out this para- 
graph in coordination with the Secretary of 
Commerce. 

(5) (A) The Secretary of Defense may also make 
grants, conclude cooperative agreements, and 
supplement other Federal funds in order to as- 
sist a State or local government in planning 
community adjustments and economic diver- 
sification even though the State or local govern- 
ment is not currently eligible for assistance 
under paragraph (1) if the Secretary determines 
that a substantial portion of the economic ac- 
tivity or population of the geographic area to be 
subject to the advance planning is dependent on 
defense expenditures. 

(B) The Secretary of Defense may also make 
grants, conclude cooperative agreements, and 
supplement other Federal funds in order to as- 
sist a State in enhancing its capacities — 

(i) to assist communities, businesses, and 
workers adversely affected by an action de- 
scribed in paragraph (1); 

(ii) to support local adjustment and diver- 
sification initiatives; and 

(iii) to stimulate cooperation between state- 
wide and local adjustment and diversification 
efforts. 

(C) The Secretary of Defense may also make 
grants, conclude cooperative agreements, and 
supplement other Federal funds in order to as- 
sist a State or local government in enhancing 
the capabilities of the government to support ef- 
forts of the Department of Defense to privatize, 
contract for, or diversify the performance of 
military family support services in cases in 
which the capability of the Department to pro- 
vide such services is adversely affected by an ac- 
tion described in paragraph (1). 

(6) Funds provided to State and local govern- 
ments and regional organizations under this sec- 
tion may be used as part or all of any required 
non-Federal contribution to a Federal grant-in- 
aid program for the purposes stated in para- 
graph (1). 

(7) To the extent practicable, the Secretary of 
Defense shall inform a State or local govern- 
ment applying for assistance under this sub- 
section of the approval or rejection by the Sec- 
retary of the application for such assistance as 
follows: 

(A) Before the end of the 7-day period begin- 
ning on the date on which the Secretary re- 
ceives the application, in the case of an appli- 
cation for a planning grant. 

(B) Before the end of the 30-day period begin- 
ning on such date, in the case of an applica- 
tion for assistance to carry out a community 
adjustments and economic diversifications 
program. 



(8)(A) In attempting to complete consideration 
of applications within the time period specified 
in paragraph (7), the Secretary of Defense shall 
give priority to those applications requesting 
assistance for a community described in sub- 
section (f)(1). 

(B) If an application under paragraph (7) is re- 
jected by the Secretary, the Secretary shall 
promptly inform the State or local government 
of the reasons for the rejection of the applica- 
tion. 

(c) Research and Technical Assistance. — 
The Secretary of Defense may make grants to, 
or conclude cooperative agreements or enter 
into contracts with, another Federal agency, a 
State or local government, or any private entity 
to conduct research and provide technical as- 
sistance in support of activities under this sec- 
tion or Executive Order 12788 (57 Fed. Reg. 2213), 
as amended by section 33 of Executive Order 
13286 (68 Fed. Reg. 10625) and Executive Order 
13378 (70 Fed. Reg. 28413). 

(d) Definitions.— In this section: 

(1) The terms "military installation" and 
"realignment" have the meanings given those 
terms in section 2687(e) of this title. For pur- 
poses of subsection (b)(1)(D), the term "mili- 
tary installation" includes a military facility 
owned and operated by any of the several 
States, the District of Columbia, the Common- 
wealth of Puerto Rico, American Samoa, 
Guam, the Commonwealth of the Northern 
Mariana Islands, or the Virgin Islands, even 
though the facility is not under the jurisdic- 
tion of the Department of Defense, if the Sec- 
retary of Defense determines that the military 
facility is subject to significant use for train- 
ing by the armed forces. 

(2) The term "defense facility" means any 
private facility producing goods or services 
pursuant to a defense contract. 

(3) The terms "community adjustment" and 
"economic diversification" include the devel- 
opment of feasibility studies and business 
plans for market diversification within a com- 
munity adversely affected by an action de- 
scribed in clause (A), (B), (C), or (E) of sub- 
section (b)(1) by adversely affected businesses 
and labor organizations located in the commu- 
nity. 

(e) Assistance Subject to Appropriations. — 
The authority of the Secretary of Defense to 
make grants under this section in any fiscal 
year is subject to the availability of appropria- 
tions for that purpose. 

(Added Pub. L. 97-86, title IX, § 912(a)(1), Dec. 1, 
1981, 95 Stat. 1122; amended Pub. L. 98-115, title 
VIII, §808, Oct. 11, 1983, 97 Stat. 789; Pub. L. 
100-26, §7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub. 
L. 100-456, div. B, title XXVIII, §2805, Sept. 29, 
1988, 102 Stat. 2116; Pub. L. 101-510, div. D, title 
XLI, § 4102(b), Nov. 5, 1990, 104 Stat. 1851; Pub. L. 
102-25, title VII, §701(j)(3), Apr. 6, 1991, 105 Stat. 
116; Pub. L. 102-484, div. A, title X, §1052(28), div. 
D, title XLIII, §4301(a)-(c), Oct. 23, 1992, 106 Stat. 
2500, 2696, 2697; Pub. L. 103-35, title II, §202(a)(15), 
May 31, 1993, 107 Stat. 101; Pub. L. 103-160, div. B, 
title XXIX, §2913, Nov. 30, 1993, 107 Stat. 1925; 
Pub. L. 103-337, div. A, title XI, §§ 1122(a), 1123(a), 
(b), Oct. 5, 1994, 108 Stat. 2870, 2871; Pub. L. 
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104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 104-201, div. B, title 
XXVIII, §2814, Sept. 23, 1996, 110 Stat. 2790; Pub. 
L. 105-85, div. B, title XXVIII, §2822, Nov. 18, 
1997, 111 Stat. 1997; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
107-314, div. A, title X, §1041(a)(13), Deo. 2, 2002, 
116 Stat. 2645; Pub. L. 109-163, div. B, title 
XXVIII, §2832, Jan. 6, 2006, 119 Stat. 3520; Pub. L. 
109-364, div. B, title XXVIII, §§2861, 2862, Oct. 17, 
2006, 120 Stat. 2498; Pub. L. 110-417, div. B, title 
XXVIII, § 2823(b), Oct. 14, 2008, 122 Stat. 4730.) 

References in Text 

The National Environmental Policy Act of 1969, re- 
ferred to in subsec. (a), is Pub. L. 91-190, Jan. 1, 1970, 83 
Stat. 852, as amended, which is classified generally to 
chapter 55 (§4321 et seq.) of Title 42, The Public Health 
and Welfare. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4321 of Title 42 and Tables. 

Executive Order 12788, referred to in subsec. (c), is set 
out below. 

Amendments 

2008— Subsec. (d)(1). Pub. L. 110-417 inserted "the 
Commonwealth of the Northern Mariana Islands," after 
"Guam,". 

2006— Subsec. (b)(3). Pub. L. 109-163, § 2832(a), sub- 
stituted "realignment of a military installation" for 
"significantly reduced operations of a defense facility", 
"closure or realignment, cancellation or" for "can- 
cellation,", and "community or its residents." for 
"community and will result in the loss of — 

"(A) 2,500 or more employee positions, in the case of 

a Metropolitan Statistical Area or similar area (as 

defined by the Director of the Office of Management 

and Budget); 

"(B) 1,000 or more employee positions, in the case of 
a labor market area outside of a Metropolitan Statis- 
tical Area; or 

"(C) one percent of the total number of civilian jobs 
in that area." 

Subsec. (c). Pub. L. 109-364, §2861, added subsec. (c). 

Subsec. (d)(1). Pub. L. 109-364, §2862, inserted at end 
"For purposes of subsection (b)(1)(D), the term 'mili- 
tary installation' includes a military facility owned 
and operated by any of the several States, the District 
of Columbia, the Commonwealth of Puerto Rico, Amer- 
ican Samoa, Guam, or the Virgin Islands, even though 
the facility is not under the jurisdiction of the Depart- 
ment of Defense, if the Secretary of Defense determines 
that the military facility is subject to significant use 
for training by the armed forces." 

Pub. L. 109-163, § 2832(b), amended par. (1) generally. 
Prior to amendment, par. (1) read as follows: "The term 
'military installation' means any camp, post, station, 
base, yard, or other installation under the jurisdiction 
of a military department that is located within any of 
the several States, the District of Columbia, the Com- 
monwealth of Puerto Rico, or Guam." 

2002— Subsec. (c). Pub. L. 107-314 struck out heading 
and text of subsec. (c). Text read as follows: "The Sec- 
retary of Defense shall submit a report not later than 
December 1 of each year to the Committee on Armed 
Services of the Senate and the Committee on Armed 
Services of the House of Representatives concerning 
the operation of this section during the preceding fiscal 
year. Each such report shall identify each State, unit 
of local government, and regional organization that re- 
ceived a grant under this section during such fiscal 
year and the total amount granted under this section 
during such year to each such State, unit of local gov- 
ernment, and regional organization." 

1999 — Subsec. (c). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1997— Subsec. (b)(5)(C). Pub. L. 105-85 added subpar. 
(C). 



1996— Subsec. (b)(5). Pub. L. 104-201 designated exist- 
ing provisions as subpar. (A) and added subpar. (B). 

Subsec. (c). Pub. L. 104-106 substituted "Committee 
on Armed Services of the Senate and the Committee on 
National Security of the House of Representatives" for 
"Committees on Armed Services of the Senate and 
House of Representatives". 

1994— Subsec. (b)(5) to (7). Pub. L. 103-337, § 1123(a), 
added par. (5) and redesignated former pars. (5) and (6) 
as (6) and (7), respectively. Former par. (7) redesignated 
(8). 

Subsec. (b)(8). Pub. L. 103-337, § 1123(a)(1), (b), redesig- 
nated par. (7) as (8) and substituted "paragraph (7)" for 
"paragraph (6)" in subpars. (A) and (B). 

Subsec. (d)(3). Pub. L. 103-337, § 1122(a), added par. (3). 

1993— Subsec. (b)(1). Pub. L. 103-35 made technical 
amendment to directory language of Pub. L. 102-484, 
§ 4301(b)(1)(C). See 1992 Amendment note below. 

Subsec. (b)(6), (7). Pub. L. 103-160 added pars. (6) and 
(7). 

1992— Subsec. (a). Pub. L. 102-484, § 4301(c)(1), inserted 
heading. 

Subsec. (b). Pub. L. 102-484, § 4301(c)(2), inserted head- 
ing. 

Subsec. (b)(1). Pub. L. 102-484, § 4301(b)(1), as amended 
by Pub. L. 103-35, substituted ", (D)" for ", or (D)", 
substituted "(C), or (E)" for "or (C)", and inserted cl. 
(E) before first reference to "if the Secretary". 

Pub. L. 102-484, §1052(28), substituted "publicly an- 
nounced" for "publicly-announced". 

Subsec. (b)(3). Pub. L. 102-484, § 4301(b)(2), inserted 
"the closure or significantly reduced operations of a 
defense facility," after "Defense spending," in intro- 
ductory provisions. 

Subsec. (b)(4), (5). Pub. L. 102-484, § 4301(a)(1), (2), 
added par. (4) and redesignated former par. (4) as (5). 

Subsec. (c). Pub. L. 102-484, § 4301(c)(3), inserted head- 
ing. 

Subsec. (d). Pub. L. 102-484, § 4301(b)(3), amended sub- 
sec. (d) generally. Prior to amendment, subsec. (d) read 
as follows: "In this section, the term 'military installa- 
tion' means any camp, post, station, base, yard, or 
other installation under the jurisdiction of a military 
department that is located within any of the several 
States, the District of Columbia, the Commonwealth of 
Puerto Rico, or Guam." 

Subsec. (e). Pub. L. 102-484, § 4301(c)(4), inserted head- 
ing. 

1991— Subsec. (b)(3). Pub. L. 102-25 substituted "pub- 
licly announced" for "publicly-announced" and in- 
serted a comma after "only if the reduction". 

1990— Subsec. (b)(3) to (6). Pub. L. 101-510 added par. 
(3), redesignated par. (5) as (4), and struck out former 
pars. (3), (4), and (6), which read as follows: 

"(3) In the case of the cancellation or termination of 
a Department of Defense contract or the failure to pro- 
ceed with an approved major weapon system program, 
assistance may be made under paragraph (1) only if the 
cancellation, termination, or failure to proceed in- 
volves the loss of 2,500 or more full-time Department of 
Defense and contractor employee positions in the local- 
ity of the affected community. 

"(4) In the case of a publicly-announced planned 
major reduction in Department of Defense spending 
that will directly and adversely affect a community, 
assistance may be made under paragraph (1) only if the 
publicly-announced planned major reduction will result 
in the loss of 1,000 or more full-time Department of De- 
fense and contractor employee positions over a five- 
year period in the locality of the affected community. 

"(6) Not more than $2,000,000 in assistance may be 
provided under this subsection in any fiscal year." 

1988— Subsec. (b)(1). Pub. L. 100-456, § 2805(a), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "The Secretary of Defense may make grants, 
conclude cooperative agreements, and supplement 
funds made available under Federal programs adminis- 
tered by agencies other than the Department of De- 
fense in order to assist State and local governments, 
and regional organizations composed of State and local 
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governments, in planning community adjustments re- 
quired (A) by the proposed or actual establishment, re- 
alignment, or closure of a military installation, or (B) 
by the cancellation or termination of a Department of 
Defense contract or the failure to proceed with an ap- 
proved major weapon system program, if the Secretary 
of Defense determines that the action is likely to im- 
pose a significant impact on the affected community." 

Subsec. (b)(4) to (6). Pub. L. 100-456, § 2805(b), added 
par. (4) and redesignated former pars. (4) and (5) as (5) 
and (6), respectively. 

1987— Subsec. (d). Pub. L. 100-26 inserted "the term" 
after "In this section,". 

1983— Subsec. (b)(2). Pub. L. 98-115 substituted "2,000" 
for "2,500". 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-35 applicable as if in- 
cluded In the enactment of Pub. L. 102-484, see section 
202(b) of Pub. L. 103-35, set out as a note under section 
155 of this title. 

Effective Date of 1988 Amendment 

Section 2702 of title XXVII of div. B of Pub. L. 100-456 
provided that: "Except as otherwise specifically pro- 
vided, this division [amending this section and sections 
2662, 2672, 2809, and 2828 of this title and enacting provi- 
sions set out as a note under this section] shall take ef- 
fect on October 1, 1988, or the date of enactment of this 
Act [Sept. 29, 1988], whichever is later." 

Effective Date of 1983 Amendment 

Section 808 of Pub. L. 98-115 provided that the amend- 
ment made by that section Is effective Oct. 1, 1983. 

Advance Adjustment Planning 

Section 4301(d) of Pub. L. 102-484 authorized Sec- 
retary of Defense, during fiscal year 1993, to make 
grants and other assistance available under 10 U.S.C. 
2391(b) to assist a State or local government in plan- 
ning community adjustments and economic diversifica- 
tion even though the State or local government cur- 
rently failed to meet the criteria for assistance under 
such section if the Secretary determined that a sub- 
stantial portion of the economic activity or population 
of the geographic area to be subjected to the adjust- 
ment or diversification planning was dependent on De- 
partment of Defense expenditures. 

Effect of 1992 Amendments on Efforts of Economic 
Development Administration 

Section 4301(f) of Pub. L. 102-484 provided that: 
"Nothing in this section [amending this section and en- 
acting provisions set out as a note above] is intended to 
replace the efforts of the economic development pro- 
gram administered by the Economic Development Ad- 
ministration of the Department of Commerce." 

Pilot Project To Improve Economic Adjustment 
Planning 

Section 4302 of Pub. L. 102-484, as amended by Pub. L. 
103-160, div. A, title XIII, § 1323(a), Nov. 30, 1993, 107 
Stat. 1790, authorized Secretary of Defense, during fis- 
cal years 1993 and 1994, to conduct a pilot project to ex- 
amine methods to improve the provision of economic 
adjustment and diversification assistance under 10 
U.S.C. 2391(b)(1) to State and local governments ad- 
versely affected by the closure of military installa- 
tions, the cancellation or completion of defense con- 
tracts, or reductions in defense spending. 

Donation of Real Property to Nonprofit Entities 
Providing Support to Children With Life- 
Threatening Diseases 

Pub. L. 102-172, title VIII, §8149, Nov. 26, 1991, 105 
Stat. 1214, provided that: 

"(a) The Secretary of Defense, during the current fis- 
cal year or at any time thereafter, may make a dona- 



tion to an entity described in subsection (b) of a parcel 
of real property (including structures on such property) 
under the jurisdiction of the Secretary that is not cur- 
rently required for the needs of the Department and 
that the Secretary determines is needed and appro- 
priate for the activities of that entity. 

"(b) A donation under subsection (a) may be made to 
a nonprofit entity which provides medical, educational, 
and emotional support in a recreational setting to chil- 
dren with life-threatening diseases and their families." 

Defense Economic Adjustment, Diversification, 
Conversion, and Stabilization 

Pub. L. 101-510, div. D, Nov. 5, 1990, 104 Stat. 1848, as 
amended by Pub. L. 102-190, div. A, title X, § 1062(c), 
Dec. 5, 1991, 105 Stat. 1475; Pub. L. 102-484, div. D, title 
XLII, § 4212(b), Oct. 23, 1992, 106 Stat. 2664; Pub. L. 
104-201, div. A, title VIII, §825, Sept. 23, 1996, 110 Stat. 
2611; Pub. L. 105-277, div. A, § 101(f) [title VIII, 
§405(d)(6)], Oct. 21, 1998, 112 Stat. 2681-337, 268L419; Pub. 
L. 108-136, div. A, title IX, §932, Nov. 24, 2003, 117 Stat. 
1581, provided that: 

"SEC. 4001. SHORT TITLE 

"This division may be cited as the 'Defense Economic 
Adjustment, Diversification, Conversion, and Stabiliza- 
tion Act of 1990'. 

"SEC. 4002. FINDINGS AND POLICY 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) There are likely to be significant reductions in 
the programs, projects, and activities of the Depart- 
ment of Defense during the first several fiscal years 
following fiscal year 1990. 

"(2) Such reductions will adversely affect the 
economies of many communities in the United States 
and small businesses and civilian workers throughout 
the United States. 

"(b) Policy. — In view of the findings expressed in sub- 
section (a), it Is the policy of the United States that — 
"(1) assistance be provided under existing planning 
assistance programs and economic adjustment assist- 
ance programs of the Federal Government to substan- 
tially and seriously affected communities, businesses, 
and workers to the extent necessary to facilitate an 
orderly transition for such communities, small busi- 
nesses, and workers from economic reliance on De- 
partment of Defense spending to economic reliance 
on other sources of business, employment, and reve- 
nue; and 

"(2) funding for such programs be increased by 
amounts necessary to meet the needs of such commu- 
nities, small businesses, and workers without reduc- 
ing the funding that would otherwise be available 
under those programs by reason of causes unrelated 
to the reductions referred to in subsection (a)(1). 

"SEC. 4003. DEFINITIONS 
"For purposes of this division: 

"(1) The term 'major defense contract or sub- 
contract' means — 

"(A) any defense contract in an amount not less 
than $5,000,000 (without regard to the date on which 
the contract was awarded); and 
"(B) any subcontract which — 

"(i) is entered into in connection with a con- 
tract (without regard to the effective date of the 
subcontract); and 
"(ii) involves not less than $500,000. 
"(2) The term 'Economic Adjustment Committee' 
or 'Committee' means the Economic Adjustment 
Committee established in Executive Order 12049 (10 
U.S.C. Ill note). 

"(3) The term 'defense facility' means any private 
or government facility producing goods or services 
pursuant to a defense contract. 

"(4) The term 'military Installation' means a base, 
camp, post, station, yard, center, or homeport facil- 
ity for any ship in the United States, or any other fa- 
cility under the jurisdiction of a military department 
located in the United States. 
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"(5) The term 'substantially and seriously affected' 
means — 

"(A) when such term is used in conjunction with 
the term 'community', a community — 

"(i) which has within its administrative and po- 
litical jurisdiction one or more military installa- 
tions or defense facilities or which is economi- 
cally affected by proximity to a military installa- 
tion or defense facility; 

"(ii) in which the actual or threatened curtail- 
ment, completion, elimination, or realignment of 
a defense contract results in a workforce reduc- 
tion of — 

"(I) 2,500 or more employee positions, in the 
case of a Metropolitan Statistical Area or simi- 
lar area (as defined by the Director of the Office 
of Management and Budget); 

"(II) 1,000 or more employee positions, in the 
case of a labor market area outside of a Metro- 
politan Statistical Area; or 

"(III) one percent of the total number of civil- 
ian jobs in that area; and 

"(iii) which establishes, by evidence, that any 
workforce reduction referred to in clause (ii) oc- 
curred as a direct result of changes in Depart- 
ment of Defense requirements or programs; 
"(B) when such term is used in conjunction with 
the term 'businesses' any business which — 

"(i) holds a major defense contract or sub- 
contract (or held such contract or subcontract be- 
fore a reduction in the defense budget); 

"(ii) experiences a reduction, or the threat of a 
reduction, of — 

"(I) 25 percent or more in sales or production; 

or 

"(II) 80 percent or more of the workforce of 
such business in any division of such business or 
at any plant or other facility of such business; 
and 

"(iii) establishes, by evidence, that the reduc- 
tions referred to in clause (ii) occurred as a direct 
result of a reduction in the defense budget; and 
"(C) when such term is used in conjunction with 
the term 'group of workers', any group of 100 or 
more workers at a defense facility who are (or who 
are threatened to be), eligible to participate in the 
defense conversion adjustment program under sec- 
tion 325 of the Job Training Partnership Act [29 
U.S.C. 1662d] (as added by section 4202 of this divi- 
sion), as in effect on the day before the date of en- 
actment of the Workforce Investment Act of 1998 
[Aug. 7, 1998]. 

"SEC. 4004. CONTINUATION OF ECONOMIC ADJUST- 
MENT COMMITTEE 
"(a) TERMINATION OR ALTERATION PROHIBITED. — The 
Economic Adjustment Committee established in Execu- 
tive Order 12049 (10 U.S.C. Ill note) may not be termi- 
nated and the duties of the Committee may not be sig- 
nificantly altered unless specifically authorized by a 
law. 

"(b) Chairman. — The Secretary of Defense shall be 
the chairman of the Committee. 

"(c) Executive Council. — Until October 1, 199V, the 
National Defense Technology and Industrial Base Coun- 
cil shall function as an Executive Council of the Com- 
mittee. Under the direction of the chairman of the 
Committee, the Executive Council shall develop poli- 
cies and procedures to ensure that communities, busi- 
nesses, and workers substantially and seriously af- 
fected by reductions in defense expenditures are ad- 
vised of the assistance available to such communities, 
businesses, and workers under programs administered 
by the departments and agency comprising the Council. 

"(d) Duties op Committee. — The Economic Adjust- 
ment Committee shall — 

"(1) coordinate and facilitate cooperative efforts 
among Federal agencies represented on the Commit- 
tee to implement defense economic adjustment pro- 
grams; 



"(2) serve as an information clearinghouse for and 
between Federal, State, and local entities regarding 
their defense economic adjustment efforts; and 

"(3) submit to the President and Congress, not later 
than December 1, 1991, and each December 1 there- 
after, a report that — 

"(A) describes Federal economic adjustment pro- 
grams available to communities, businesses, and 
groups of workers; 

"(B) describes the implementation of defense eco- 
nomic adjustment assistance during the preceding 
fiscal year; and 

"(C) specifies the number of communities, busi- 
nesses, and workers affected by defense budget re- 
ductions during the preceding fiscal year and such 
number assisted by Federal economic adjustment 
programs during that fiscal year. 

"TITLE XLI— ECONOMIC ADJUSTMENT PLANNING 

"[SEC. 4101. Repealed. Pub. L. 104-201, div. A, title VIII, 
§825, Sept. 23, 1996, 110 Stat. 2611.] 

"SEC. 4102. ECONOMIC ADJUSTMENT PLANNING AS- 
SISTANCE THROUGH THE DEPARTMENT OF DE- 
FENSE 

"(a) In General. — Any substantially and seriously af- 
fected community shall be eligible for economic adjust- 
ment planning assistance through the Office of Eco- 
nomic Adjustment in the Department of Defense under 
subsection (b) of section 2391 of title 10, United States 
Code, subject to subsection (e) of such section. Such as- 
sistance shall be provided in accordance with the stand- 
ards, procedures, and priorities established by the Com- 
mittee under this division. 

"(b) [Amended section 2391(b) of this title.] 

"SEC. 4103. COMMUNITY ECONOMIC ADJUSTMENT 
ASSISTANCE THROUGH THE ECONOMIC DEVEL- 
OPMENT ADMINISTRATION 
"(a) In General. — A community that has been deter- 
mined by the Economic Development Administration 
of the Department of Commerce or the Office of Eco- 
nomic Adjustment of the Department of Defense, in ac- 
cordance with the standards and procedures established 
by the Economic Adjustment Committee, to be a sub- 
stantially and seriously affected community shall be 
eligible for economic adjustment assistance authorized 
under title IX of the Public Works and Economic De- 
velopment Act of 1965 [42 U.S.C. 3241 et seq.], subject to 
the availability of appropriations for such purpose and 
subject to meeting the eligibility requirements of such 
title. 

"(b) Authorization of Appropriations. — There are 
authorized to be appropriated to the Secretary of De- 
fense for fiscal year 1991 $50,000,000 for purposes of car- 
rying out subsection (a). Any amount appropriated pur- 
suant to this subsection shall remain available until 
expended. 

"TITLE XLII— ADJUSTMENT ASSISTANCE FOR 
EMPLOYEES 

"[SEC. 4201. Repealed. Pub. L. 104-201, div. A, title VIII, 
§825, Sept. 23, 1996, 110 Stat. 2611.] 

"SEC. 4202. DEFENSE CONVERSION ADJUSTMENT 
PROGRAM 
"[Enacted section 1662d of Title 29, Labor.] 

"SEC. 4203. AUTHORIZATION OF APPROPRIATIONS 

"(a) Authorization. — There are authorized to be ap- 
propriated to the Secretary of Defense $150,000,000 for 
fiscal year 1991 to carry out section 4201 and the amend- 
ment made by section 4202. Amounts appropriated pur- 
suant to this subsection shall remain available until 
expended. 

"(b) Administrative Expenses. — Of amounts appro- 
priated pursuant to this section, not more than five 
percent may be retained by the Secretary of Labor for 
the administration of the activities authorized by the 
amendment made by section 4202. 
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"TITLE XLIII — EXPANSION OF BUSINESS 
CAPITAL ASSISTANCE PROGRAMS 

"SEC. 4301. EXPANSION OP SMALL BUSINESS LOAN 
PROGRAM 

"Not later than 180 days after the date of the enact- 
ment of this Act [Nov. 5, 1990], the President, acting 
with the assistance of the Committee and after consult- 
ing experts in government and the private sector, shall 
transmit to the Congress recommendations regarding 
ways that assistance provided pursuant to the business 
loan program under section 7(a) of the Small Business 
Act of 1958 [15 U.S.C. 636(a)] may be used to respond to 
the consequences of defense budget reductions. 

"SEC. 4302. ECONOMIC PLANNING ASSISTANCE FOR 
EXCEPTIONAL PROJECTS 

"(a) Assistance Authorized. — The Economic Devel- 
opment Administration, in the case of assistance under 
title IX of the Public Works and Economic Develop- 
ment Act of 1965 [42 U.S.C. 3241 et seq.], and the Office 
of Economic Adjustment, in the case of planning assist- 
ance under section 2391(b) of title 10, United States 
Code, may award planning assistance under those pro- 
grams to any substantially and seriously affected com- 
munity, on behalf of a business, group of businesses, or 
group of workers, if such planning funds are determined 
by the agency concerned to be necessary and appro- 
priate as a catalyst for projects which the agency de- 
termines, on a case-by-case basis, have exceptional 
promise for achieving the objectives of this division. 

"(b) Conditions on Assistance. — Awards under this 
section shall be subject to the availability of appropria- 
tions for such purpose and shall be made in accordance 
with any other applicable provisions of law. 

"SEC. 4303. EXPANSION OF EXPORT FINANCING 

FOR GOODS AND SERVICES PRODUCED BY 

FIRMS AND EMPLOYEES FORMERLY ENGAGED 

IN DEFENSE PRODUCTION 
"(a) Export-Import Bank. — 

"(1) Sense op congress on plan for expansion. — It 
is the sense of Congress that the United States busi- 
nesses undergoing transition from defense production 
to nondefense production will need assistance in seiz- 
ing export markets overseas. Therefore, in order to 
provide financial support for such businesses, as well 
as meeting other normal demands on its resources, 
the annual direct lending authority of the Export-Im- 
port Bank of the United States should be increased 
by at least 150 percent from the fiscal year 1990 level 
over the five-year period beginning October 1, 1990. 

"(2) Report of feasibility. — Before September 30, 
1990, the President, acting with the assistance of the 
Committee and after consulting the Board of Direc- 
tors of the Export-Import Bank of the United States 
and other experts in government and the private sec- 
tor, shall transmit to the Congress a report assessing 
the feasibility and desirability of a program for in- 
creasing the amount of direct loan authority in the 
manner described in paragraph (1) and the factors 
considered in making such assessment. 

"(3) TRANSITION TO NONDEFENSE PRODUCTION RE- 
QUIRED TO BE considered. — In determining whether to 
provide financial support for an export transaction, 
the Export-Import Bank of the United States shall 
take into account, to the extent feasible and in ac- 
cordance with applicable standards and procedures 
established by the bank in consultation with the 
Committee, the fact that the product or service is 
produced or provided by any business or group of 
workers which — 

"(A) was substantially and seriously affected by 

defense budget reductions; and 

"(B) is in transition from defense to nondefense 

production. 

"(b) SBA Use of Authority for Export Financing 
Assistance. — In determining whether to provide finan- 
cial or other assistance under the Small Business Act 
[15 U.S.C. 631 et seq.], title VIII of the Omnibus Trade 
and Competitiveness Act of 1988 [Pub. L. 100-418, see 



Short Title of 1988 Amendments note set out under sec- 
tion 631 of Title 15, Commerce and Trade], or any pro- 
gram referred to in section 4301 to any small business 
involved in, or attempting to become involved in, the 
export of any product or service, the Administrator of 
the Small Business Administration shall take into ac- 
count the fact that such product or service is produced 
or provided by any business or group of workers 
which — 

"(1) has been substantially and seriously affected 
by defense budget reductions; and 

"(2) is in transition from defense to nondefense pro- 
duction. 

"(c) Coordination and Integration of Activities 
and Assistance with Other Agencies. — In providing 
additional financial assistance pursuant to any in- 
crease in loan authority under this division — 

"(1) Federal agencies concerned with international 
trade shall participate in the process of coordination 
conducted by the Committee pursuant to section 
4004(c)(1); and 

"(2) such Federal agencies shall attempt, to the 
maximum extent practicable, to coordinate and inte- 
grate the activities and assistance of the agencies in 
support of exports, including financial assistance in 
the form of direct loans, loan guarantees, and insur- 
ance, general trade promotion, marketing assistance, 
and marketing and commercial information, in a 
manner consistent with the purposes of this division 
(and the amendments made by this division to other 
provisions of law). 

"(d) Reporting. — The annual reports made by the Ex- 
port-Import Bank of the United States and the Admin- 
istrator of the Small Business Administration and the 
annual economic stabilization and adjustment report 
under section 4004(c)(3) of this division shall include a 
description of the extent to which the bank and the Ad- 
ministrator are — 

"(1) providing financing described in subsections 
(a)(2) and (b), respectively, to businesses or groups of 
workers which were substantially and seriously af- 
fected by defense budget reductions; and 

"(2) coordinating and integrating export support 
and financing activities with other Federal agencies. 
"SEC. 4304. BENEFIT INFORMATION FOR BUSI- 
NESSES 

"(a) Information Required To Be Provided. — The 
Secretary of Commerce and the Administrator of the 
Small Business Administration shall provide any busi- 
ness affected by defense budget reductions with a com- 
plete description of available programs which provide 
any business, whether on an industrywide or an indi- 
vidual basis, with any planning assistance, financial, 
technical, or managerial assistance, worker retraining 
assistance, or other assistance authorized under this di- 
vision. 

"(b) Effective Notification System. — The Secretary 
of Commerce and the Administrator of the Small Busi- 
ness Administration shall take such action as may be 
appropriate to ensure, to the maximum extent prac- 
ticable, that each business affected by defense budget 
reductions receives the information required to be pro- 
vided under subsection (a) on a timely basis." 

Commission on Alternative Utilization of Military 
Facilities 

Section 2819 of Pub. L. 100^56, as amended by Pub. L. 
101-510, div. B, title XXIX, § 2922(a), Nov. 5, 1990, 104 
Stat. 1820, established Commission on Alternative Uti- 
lization of Military Facilities and required Commission 
to submit reports to President and Congress not later 
than Sept. 1 of every second year through fiscal year 
1996, prior to repeal by Pub. L. 105-261, div. A, title X, 
§ 1031(b), Oct. 17, 1998, 112 Stat. 2123. 

Submission Date for First Report 

Section 912(c) of Pub. L. 97-86 required the first re- 
port under subsec. (c) of this section to be submitted 
not later than Dec. 1, 1982. 
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Ex. Ord. No. 12682. Commission on Alternative 
Utilization op Military Facilities 

Ex. Ord. No. 12682, July 7, 1989, 54 F.R. 29315, provided: 
By the authority vested in me as President by the 
Constitution and laws of the United States of America, 
including- section 2819 of the Military Construction Au- 
thorization Act, 1989 (Public Law 100-456) [10 U.S.C. 2391 
note], it is hereby ordered as follows: 

Section 1. (a) I hereby establish the Commission on 
Alternative Utilization of Military Facilities ("Com- 
mission"). 

(b) The Commission shall consist of a representative 
of the Department of Defense designated by the Sec- 
retary of Defense, a representative of the Federal Bu- 
reau of Prisons designated by the Attorney General, a 
representative of the National Institute on Drug Abuse 
designated by the Secretary of Health and Human Serv- 
ices, a representative of the General Services Adminis- 
tration designated by the Administrator of General 
Services, a representative of the Department of Hous- 
ing and Urban Development designated by the Sec- 
retary of Housing and Urban Development, and a rep- 
resentative of the Office of National Drug Control Pol- 
icy designated by the Director of the Office of National 
Drug Control Policy. The representative of the Depart- 
ment of Defense shall chair the Commission. 

(c) The Secretary of Defense shall provide such per- 
sonnel and support to the Commission as the Secretary 
determines is necessary to accomplish its mission. 

Sec. 2. (a) Subject to subsection (b), the Secretary of 
Defense shall prepare and submit to the Commission re- 
ports listing active and nonactive military facilities 
that are underutilized in whole or in part or otherwise 
excess to the needs of the Department of Defense. 

(b) The first such report shall be prepared and sub- 
mitted as soon as possible for inclusion in the first re- 
port of the Commission. The second report shall be pre- 
pared and submitted on January 30, 1990, and succeed- 
ing reports shall be prepared and submitted every other 
year commencing on January 30, 1992, and continuing 
until January 30, 1996. 

Sec. 3. (a) Subject to subsection (b), the Commission 
shall submit a report to the President and then to the 
Congress that identifies those facilities, or parts of fa- 
cilities, from the list submitted by the Secretary of De- 
fense under Section 2 that could be effectively utilized 
or renovated to serve as: 

(1) minimum security facilities for nonviolent pris- 
oners, 

(2) drug treatment facilities for nonviolent drug abus- 
ers, and 

(3) facilities to assist the homeless. 

(b) The first report of the Commission shall be sub- 
mitted to the President and then to the Congress by 
September 1, 1989. The second, and succeeding reports 
of the Commission, shall be submitted to the President 
and then to the Congress no later than September 1, 
1990, and every second year through September 1, 1996. 

George Bush. 

Ex. Ord. No. 12788. Defense Economic Adjustment 
Program 

Ex. Ord. No. 12788, Jan. 15, 1992, 57 F.R. 2213, as 
amended by Ex. Ord. No. 13286, §33, Feb. 28, 2003, 68 F.R. 
10625; Ex. Ord. No. 13378, May 12, 2005, 70 F.R. 28413, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including 10 U.S.C. 2391 and the Defense Eco- 
nomic Adjustment, Diversification, Conversion, and 
Stabilization Act of 1990, enacted as Division D, section 
4001 et seg., of the National Defense Authorization Act 
for Fiscal Year 1991, Public Law 101-510 [set out above], 
and to provide coordinated Federal economic adjust- 
ment assistance necessitated by changes in Department 
of Defense activities, it is hereby ordered as follows: 

Section 1. Function of the Secretary of Defense. The 
Secretary of Defense shall, through the Economic Ad- 
justment Committee, design and establish a Defense 
Economic Adjustment Program. 



Sec. 2. Purpose of the Defense Economic Adjustment Pro- 
gram. The Defense Economic Adjustment Program shall 
(1) assist substantially and seriously affected commu- 
nities, businesses, and workers from the effects of 
major Defense base closures, realignments, and Defense 
contract-related adjustments, and (2) assist State and 
local governments in preventing the encroachment of 
civilian communities from impairing the operational 
utility of military installations. 

Sec. 3. Functions of the Defense Economic Adjustment 
Program. The Defense Economic Adjustment Program 
shall: 

(a) Identify problems of States, regions, metropolitan 
areas, or communities that result from major Defense 
base closures, realignments, and Defense contract-re- 
lated adjustments, and the encroachment of the civil- 
ian community on the mission of military installations 
and that require Federal assistance; 

(b) Use and maintain a uniform socioeconomic im- 
pact analysis to justify the use of Federal economic ad- 
justment resources, prior to particular realignments; 

(c) Apply consistent policies, practices, and proce- 
dures in the administration of Federal programs that 
are used to assist Defense-affected States, regions, met- 
ropolitan areas, communities, and businesses; 

(d) Identify and strengthen existing agency mecha- 
nisms to coordinate employment opportunities for dis- 
placed agency personnel; 

(e) Identify and strengthen existing agency mecha- 
nisms to improve reemployment opportunities for dis- 
located Defense industry personnel; 

(f) Assure timely consultation and cooperation with 
Federal, State, regional, metropolitan, and community 
officials concerning Defense-related impacts on De- 
fense-affected communities' problems; 

(g) Assure coordinated interagency and intergovern- 
mental adjustment assistance concerning Defense im- 
pact problems; 

(h) Prepare, facilitate, and implement cost-effective 
strategies and action plans to coordinate interagency 
and intergovernmental economic adjustment efforts; 

(i) Encourage effective Federal, State, regional, met- 
ropolitan, and community cooperation and concerted 
involvement of public interest groups and private sec- 
tor organizations in Defense economic adjustment ac- 
tivities; 

(j) Serve as a clearinghouse to exchange information 
among Federal, State, regional, metropolitan, and 
community officials involved in the resolution of com- 
munity economic adjustment problems. Such informa- 
tion may include, for example, previous studies, tech- 
nical information, and sources of public and private fi- 
nancing; 

(k) Assist in the diversification of local economies to 
lessen dependence on Defense activities; 

(i) Encourage and facilitate private sector interim 
use of lands and buildings to generate jobs as military 
activities diminish;, [sic] 

(m) Develop ways to streamline property disposal 
procedures to enable Defense-impacted communities to 
acquire base property to generate jobs as military ac- 
tivities diminish; and 

(n) Encourage resolution of regulatory issues that 
impede encroachment prevention and local economic 
adjustment efforts. 

Sec. 4. Economic Adjustment Committee. 

(a) Membership. The Economic Adjustment Commit- 
tee ("Committee") shall be composed of the following 
individuals, or a designated principal deputy of these 
individuals, and such other individuals from the execu- 
tive branch as the President may designate. Such indi- 
viduals shall include the: 

(1) Secretary of Agriculture; 

(2) Attorney General; 

(3) Secretary of Commerce; 

(4) Secretary of Defense; 

(5) Secretary of Education; 

(6) Secretary of Energy; 

(7) Secretary of Health and Human Services; 

(8) Secretary of Housing and Urban Development; 
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(9) Secretary of the Interior; 

(10) Secretary of Labor; 

(11) Secretary of State; 

(12) Secretary of Transportation; 

(13) Secretary of the Treasury; 

(14) Secretary of Veterans Affairs; 

(15) Secretary of Homeland Security; 

(16) Chairman, Council of Economic Advisers; 

(17) Director of the Office of Management and Budget; 

(18) Director of the Office of Personnel Management; 

(19) Administrator of the Environmental Protection 
Agency; 

(20) Administrator of General Services; 

(21) Administrator of the Small Business Administra- 
tion; and, 

(22) Postmaster General. 

(b) Chairman. The Secretary of Defense, or the Sec- 
retary's designee, shall chair the Committee. 

(c) Vice Chairman. The Secretaries of Labor and Com- 
merce shall serve as Vice Chairmen of the Committee. 
The Vice Chairmen shall co-chair the Committee in the 
absence of both the Chairman and the Chairman's des- 
ignee and may also preside over meetings of designated 
representatives of the concerned executive agencies. 

(d) Executive Director. The head of the Department of 
Defense's Office of Economic Adjustment shall provide 
all necessary policy and administrative support for the 
Committee and shall be responsible for coordinating 
the application of the Defense Economic Adjustment 
Program to Department of Defense activities. 

(e) Duties. The Committee shall: 

(1) Advise, assist, and support the Defense Economic 
Adjustment Program; 

(2) Develop procedures for ensuring that State, re- 
gional, and community officials and representatives of 
organized labor in those States, municipalities, local- 
ities, or labor organizations that are substantially and 
seriously affected by changes in Defense expenditures, 
realignments or closures, or cancellation or curtail- 
ment of major Defense contracts, are notified of avail- 
able Federal economic adjustment programs; and, 

(3) Report annually to the President and then to the 
Congress on the work of the Economic Adjustment 
Committee during the preceding fiscal year. 

Sec. 5. Responsibilities of Executive Agencies. 

(a) The head of each agency represented on the Com- 
mittee shall designate an agency representative to: 

(1) Serve as a liaison with the Secretary of Defense's 
economic adjustment staff; 

(2) Coordinate agency support and participation in 
economic adjustment assistance projects; and, 

(3) Assist in resolving Defense-related impacts on De- 
fense-affected communities. 

(b) All executive agencies shall: 

(1) Support, to the extent permitted by law, the eco- 
nomic adjustment assistance activities of the Sec- 
retary of Defense. Such support may include the use 
and application of personnel, technical expertise, legal 
authorities, and available financial resources. This sup- 
port may be used, to the extent permitted by law, to 
provide a coordinated Federal response to the needs of 
individual States, regions, municipalities, and commu- 
nities adversely affected by necessary Defense changes; 

(2) Afford priority consideration to requests from De- 
fense-affected communities for Federal technical as- 
sistance, financial resources, excess or surplus prop- 
erty, or other requirements, that are part of a compre- 
hensive plan used by the Committee. 

Sec. 6. Judicial Review. This order shall not be inter- 
preted to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, its agents, or 
any person. 

Sec. 7. Construction, (a) Nothing in this order shall be 
construed as subjecting any function vested by law in, 
or assigned pursuant to law to, any agency or head 
thereof to the authority of any other agency or officer 
or as abrogating or restricting any such function in 
any manner. 

(b) This order shall be effective immediately and 
shall supersede Executive Order No. 12049. 



[Amendment by Ex. Ord. 13378 directing insertion of 
"and" after "diminish;" in section 3(m) of Ex. Ord. 
12788, was executed by substituting "; and" for the 
comma after "diminish".] 

§ 2392. Prohibition on use of funds to relieve eco- 
nomic dislocations 

(a) In order to help avoid the uneconomic use 
of Department of Defense funds in the procure- 
ment of goods and services, the Congress finds 
that it is necessary to prohibit the use of such 
funds for certain purposes. 

(b) No funds appropriated to or for the use of 
the Department of Defense may be used to pay, 
in connection with any contract awarded by the 
Department of Defense, a price differential for 
the purpose of relieving economic dislocations. 

(Added Pub. L. 97-86, title IX, § 913(a)(1), Dec. 1, 
1981, 95 Stat. 1123.) 

Contracts Made by Defense Logistics Agency; 
Payments of Price Differentials To Relieve 
Economic Dislocations; Test Program; Interim 
Reports 

Pub. L. 97-252, title XI, §1109, Sept. 8, 1982, 96 Stat. 
746, as amended by Pub. L. 98-94, title XII, §1205, Sept. 
24, 1983, 97 Stat. 683; Pub. L. 98-525, title XII, §1254, Oct. 
19, 1984, 98 Stat. 2611, authorized the Secretary of De- 
fense to conduct a test program during fiscal years 
1983, 1984, and 1985 to test the effect of exempting cer- 
tain contracts of the Department of Defense from the 
provisions of this section and paying a price differen- 
tial under such contracts for the purpose of relieving 
economic dislocations, provided that the Secretary 
could exempt any contract (other than a contract for 
the purchase of fuel) made by the Defense Logistics 
Agency during fiscal years 1983, 1984, and 1985 if the 
contract was to be awarded to an individual or firm lo- 
cated in a Labor Surplus Area, and directed the Presi- 
dent to submit a report to Congress not later than Apr. 
15, 1983, Apr. 15, 1984, and Apr. 15, 1985, on the imple- 
mentation and results to that date of the program. 
Similar provisions were contained in Pub. L. 97-86, title 
IX, § 913(b), (c), Dec. 1, 1981, 95 Stat. 1124. 

§2393. Prohibition against doing business with 
certain offerors or contractors 

(a) (1) Except as provided in paragraph (2), the 
Secretary of a military department may not so- 
licit an offer from, award a contract to, extend 
an existing contract with, or, when approval by 
the Secretary of the award of a subcontract is 
required, approve the award of a subcontract to, 
an offeror or contractor which to the Sec- 
retary's knowledge has been debarred or sus- 
pended by another Federal agency unless — 

(A) in the case of debarment, the debarment 
of the offeror or contractor by all other agen- 
cies has been terminated or the period of time 
specified for such debarment has expired; and 

(B) in the case of a suspension, the period of 
time specified by all other agencies for the 
suspension of the offeror or contractor has ex- 
pired. 

(2) Paragraph (1) does not apply in any case in 
which the Secretary concerned determines that 
there is a compelling reason to solicit an offer 
from, award a contract to, extend a contract 
with, or approve a subcontract with such offeror 
or contractor. 

(b) Whenever the Secretary concerned makes a 
determination described in subsection (a)(2), he 
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shall, at the time of the determination, trans- 
mit a notice to the Administrator of General 
Services describing the determination. The Ad- 
ministrator of General Services shall maintain 
each such notice in a file available for public in- 
spection. 

(c) In this section: 

(1) The term "debar" means to exclude, pur- 
suant to established administrative proce- 
dures, from Government contracting and sub- 
contracting for a specified period of time com- 
mensurate with the seriousness of the failure 
or offense or the inadequacy of performance. 

(2) The term "suspend" means to disqualify, 
pursuant to established administrative proce- 
dures, from Government contracting and sub- 
contracting for a temporary period of time be- 
cause a concern or individual is suspected of 
engaging in criminal, fraudulent, or seriously 
improper conduct. 

(d) The Secretary of Defense shall prescribe in 
regulations a requirement that each contractor 
under contract with the Department of Defense 
shall require each contractor to whom it awards 
a contract (in this section referred to as a sub- 
contractor) to disclose to the contractor wheth- 
er the subcontractor is or is not, as of the time 
of the award of the subcontract, debarred or sus- 
pended by the Federal Government from Gov- 
ernment contracting or subcontracting. The re- 
quirement shall apply to any subcontractor 
whose subcontract is in an amount greater than 
the simplified acquisition threshold (as defined 
in section 134 of title 41). The requirement shall 
not apply in the case of a subcontract for the ac- 
quisition of commercial items (as defined in sec- 
tion 103 of title 41). 

(Added Pub. L. 97-86, title IX, § 914(a), Dec. 1, 
1981, 95 Stat. 1124; amended Pub. L. 100-180, div. 
A, title XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161; 
Pub. L. 101-510, div. A, title VIII, §813, Nov. 5, 
1990, 104 Stat. 1596; Pub. L. 102-190, div. A, title 
X, §1061(a)(ll), Dec. 5, 1991, 105 Stat. 1473; Pub. L. 
103-355, title IV, § 4102(e), title VIII, § 8105(c), Oct. 
13, 1994, 108 Stat. 3340, 3392; Pub. L. 111-350, 
§5(b)(24), Jan. 4, 2011, 124 Stat. 3844.) 

Amendments 

2011 — Subsec. (d). Pub. L. 111-350 substituted "section 
134 of title 41)" for "section 4(11) of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 403(11)))" and 
"section 103 of title 41)" for "section 4(12) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 403(12)))". 

1994 — Subsec. (d). Pub. L. 103-355 substituted "greater 
than the simplified acquisition threshold (as defined in 
section 4(11) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 403(11)))." for "above the small pur- 
chase amount established in section 2304(g) of this 
title." in second sentence and inserted at end "The re- 
quirement shall not apply in the case of a subcontract 
for the acquisition of commercial items (as defined in 
section 4(12) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 403(12)))." 

1991— Subsec. (d). Pub. L. 102-190 substituted "Federal 
Government" for "Federal government". 

1990— Subsec. (d). Pub. L. 101-510 added subsec. (d). 

1987— Subsec. (c). Pub. L. 100-180 inserted "The term" 
after each par. designation and revised first word in 
quotes in each par. to make initial letter of such word 
lowercase. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 



[§2394. Renumbered § 2922a] 

Codification 

Another section 2394 was renumbered section 2395 of 
this title. 

[§ 2394a. Renumbered § 2922b] 

§ 2395. Availability of appropriations for procure- 
ment of technical military equipment and 
supplies 

Funds appropriated to the Department of De- 
fense for the procurement of technical military 
equipment and supplies remain available until 
spent. 

(Added Pub. L. 97-258, § 2(b)(4)(B), Sept. 13, 1982, 
96 Stat. 1052, §2394; renumbered §2395 and 
amended Pub. L. 97-295, §1(28)(A), Oct. 12, 1982, 96 
Stat. 1291.) 



Historical and Revision Notes 
1982 Act (Pub. L. 97-258) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2394 


31:6490(1). 


Aug. 10, 1956, oh. 1041, 
§40(1). 70A Stat. 636; 
Nov. 17, 1971, Pub. L. 
92-156, § 201(b). 85 Stat. 
424. 





The words "Unless otherwise provided in the appro- 
priation Act concerned" are omitted as unnecessary 
and for consistency. The word "Funds" is substituted 
for "moneys" for consistency in title 10. The word 
"military" is added before "public" for clarity. The 
words "including moneys appropriated to the Depart- 
ment of the Navy for the procurement and construction 
of guided missiles" are omitted as included in "tech- 
nical military equipment". 



1982 ACT (PUB. L. 97-295) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2395 


10:2394. 


Sept. 13, 1982. Pub. L. 






97-258, § 2(b)(4)(B), 96 






Stat. 1053. 



This redesignates 10:2394 (enacted by Pub. L. 97-258) 
as 10:2395 because of the enactment of another 10:2394 
by Pub. L. 97-214, § 6(a)(1), July 12, 1982, 96 Stat. 171, and 
amends the section generally to eliminate the words 
"and the construction of military public works" be- 
cause of section 10(b)(5) of the Military Construction 
Codification Act (Pub. L. 97-214, July 12, 1982, 96 Stat. 
176) which struck corresponding words from the source 
statute for 10:2394 subsequent to Apr. 15, 1982, the cut- 
off date prescribed by section 4(a) of Pub. L. 97-258, sec- 
tion 2(b)(4)(B) of which enacted 10:2394. 

Codification 

Another section 2395 was renumbered section 2396 of 
this title. 

Amendments 

1982 — Pub. L. 97-295 struck out "and the construction 
of military public works" after "supplies". 

§ 2396. Advances for payments for compliance 
with foreign laws, rent in foreign countries, 
tuition, public utility services, and pay and 
supplies of armed forces of friendly foreign 
countries 

(a) An advance under an appropriation to the 
Department of Defense may be made to pay 
for — 
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(1) compliance with laws and ministerial 
regulations of a foreign country; 

(2) rent in a foreign country for periods of 
time determined by local custom; 

(3) tuition; and 

(4) public service utilities. 

(b)(1) Under regulations prescribed by the Sec- 
retary of Defense, or by the Secretary of Home- 
land Security with respect to the Coast Guard 
when it is not operating as a service of the 
Navy, an officer of an armed force of the United 
States accountable for public money may ad- 
vance amounts to a disbursing official of a 
friendly foreign country or members of an 
armed force of a friendly foreign country for — 

(A) pay and allowances to members of the 
armed force of that country; and 

(B) necessary supplies and services. 

(2) An advance may be made under this sub- 
section only if the President has made an agree- 
ment with the foreign country — 

(A) requiring reimbursement to the United 
States for amounts advanced; 

(B) requiring the appropriate authority of 
the country to advance amounts reciprocally 
to members of the armed forces of the United 
States; and 

(C) containing any other provision the Presi- 
dent considers necessary to carry out this sub- 
section and to safeguard the interests of the 
United States. 

(Added Pub. L. 97-258, § 2(b)(4)(B), Sept. 13, 1982, 
96 Stat. 1053, §2395; renumbered §2396 and 
amended Pub. L. 97-295, §1(28)(B), Oct. 12, 1982, 96 
Stat. 1291; Pub. L. 105-85, div. A, title X, § 1014(a), 
(b)(1), Nov. 18, 1997, 111 Stat. 1875; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 



Historical and Revision Notes 
1982 Act (Pub. L. 97-258) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2395(a) 


31:529i. 




July 13. 1955. ch. 358, 








§602, 69 Stat. 314. 


2395(b) 


31:529j. 




Oct. 19, 1965, Pub. L. 








89-265. 79 Stat. 989. 



In subsection (a), the words "On and after July 13, 
1955" are omitted as executed. The words "An advance" 
are substituted for "section 529 of this title shall not 
apply In the case of payments" because of the restate- 
ment. 

In subsection (b), the words "armed force of the 
United States" are substituted for "Army, Navy, Air 
Force, Marine Corps, or Coast Guard" because of 
10:101(4) and to avoid confusion with the phrase "armed 
force of a friendly foreign country". 

In subsection (b)(1), before clause (A), the words "the 
Secretary of Transportation with respect to the Coast 
Guard when it is not operating as a service In the 
Navy" are substituted for "the Secretary of the Treas- 
ury in their respective areas of responsibility" because 
of 14:3 and 49:1655(b)(l) and (2). The words "disbursing 
official" are substituted for "cashiers, disbursing offi- 
cers" for consistency with other titles of the United 
States Code and to eliminate unnecessary words. 



1982 ACT (PUB. L. 97-295) 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2396 


10:2395. 


Sept. 13, 1982, Pub. L. 
97-258. §2(b)(4)(B), 96 
Stat. 1053. 





This redesignates 10:2395 as 10:2396 because of the re- 
designation of 10:2394 (enacted by Pub. L. 97-258) as 
10:2395, and substitutes "any other" for "another" In 
subsec. (b)(2)(C). 

Amendments 

2002— Subsec. (b)(1). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" In Intro- 
ductory provisions. 

1997— Pub. Li. 105-85, §1014(b)(l), inserted "public util- 
ity services," after "tuition," in section catchllne. 

Subsec. (a)(4). Pub. L. 105-85, § 1014(a), added par. (4). 

1982— Subsec. (b)(2)(C). Pub. L. 97-295 substituted 
"any other" for "another". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

[§§2397 to 2397c. Repealed. Pub. L. 104-106, div. 
D, title XLIII, § 4304(b)(1), Feb. 10, 1996, 110 
Stat. 664] 

Section 2397, added Pub. L. 97-295, §1(29)(A), Oct. 12, 
1982, 96 Stat. 1291; amended Pub. L. 99-145, title IX, §922, 
Nov. 8, 1985, 99 Stat. 693; Pub. L. 100-26, §7(j)(5), (k)(2), 
Apr. 21, 1987, 101 Stat. 283, 284; Pub. L. 102-25, title VII, 
§ 701(d)(6), Apr. 6, 1991, 105 Stat. 114; Pub. L. 102-484, div. 
A, title X, §1052(29), Oct. 23, 1992, 106 Stat. 2500; Pub. L. 
103-355, title IV, § 4401(d), title VIII, § 8105(d), Oct. 13, 
1994, 108 Stat. 3348, 3392, related to filing of certain re- 
ports by employees or former employees of defense con- 
tractors. 

Section 2397a, added Pub. L. 99-145, title IX, 
§ 923(a)(1), Nov. 8, 1985, 99 Stat. 695; amended Pub. L. 

100- 26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 

101- 280, § 10(b), May 4, 1990, 104 Stat. 162, related to re- 
quirements relating to private employment contacts 
between certain Department of Defense procurement 
officials and defense contractors. 

Section 2397b, added Pub. L. 99-500, § 101(c) [title X, 
§ 931(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-156, and 
Pub. L. 99-591, §101(c) [title X, §931(a)(l)], Oct. 30, 1986, 

100 Stat. 3341-82, 3341-156; Pub. L. 99-661, div. A, title IX, 
formerly title IV, §931(a)(l), Nov. 14, 1986, 100 Stat. 3936, 
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 

101 Stat. 273; amended Pub. L. 100-180, div. A, title VIII, 
§821, Dec. 4, 1987, 101 Stat. 1132; Pub. L. 103-355, title 
VIII, § 8105(e), Oct. 13, 1994, 108 Stat. 3392, related to lim- 
itations on employment by contractors of certain 
former Department of Defense procurement officials. 

Section 2397c, added Pub. L. 99-500, § 101(c) [title X, 
§ 931(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-159, and 
Pub. L. 99-591, §101(c) [title X, §931(a)(l)], Oct. 30, 1986, 

100 Stat. 3341-82, 3341-159; Pub. L. 99-661, div. A, title IX, 
formerly title IV, § 931(a)(1), Nov. 14, 1986, 100 Stat. 3938, 
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 

101 Stat. 273; amended Pub. L. 103-355, title VIII, 
§ 8105(f), Oct. 13, 1994, 108 Stat. 3392, related to require- 
ments for defense contractors concerning former De- 
partment of Defense officials. 

Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 4401 of Pub. L. 104-106, set out as an Effective Date 
of 1996 Amendment note under section 2302 of this title. 

[§2398. Renumbered § 2922c] 

[§ 2398a. Renumbered § 2922d] 

§ 2399. Operational test and evaluation of defense 
acquisition programs 

(a) CONDITION FOR PROCEEDING BEYOND LOW- 

rate Initial Production.— (1) The Secretary of 
Defense shall provide that a covered major de- 
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fense acquisition program or a covered des- 
ignated major subprogram may not proceed be- 
yond low-rate initial production until initial 
operational test and evaluation of the program 
or subprogram is completed. 
(2) In this subsection: 

(A) The term "covered major defense acqui- 
sition program" means a major defense acqui- 
sition program that involves the acquisition of 
a weapon system that is a major system with- 
in the meaning of that term in section 2302(5) 
of this title. 

(B) The term "covered designated major sub- 
program" means a major subprogram des- 
ignated under section 2430a(a)(l) of this title 
that is a major subprogram of a covered major 
defense acquisition program. 

(b) Operational Test and Evaluation. — (1) 
Operational testing of a major defense acquisi- 
tion program may not be conducted until the 
Director of Operational Test and Evaluation of 
the Department of Defense approves (in writing) 
the adequacy of the plans (including the pro- 
jected level of funding) for operational test and 
evaluation to be conducted in connection with 
that program. 

(2) The Director shall analyze the results of 
the operational test and evaluation conducted 
for each major defense acquisition program. At 
the conclusion of such testing, the Director 
shall prepare a report stating — 

(A) the opinion of the Director as to — 

(i) whether the test and evaluation per- 
formed were adequate; and 

(ii) whether the results of such test and 
evaluation confirm that the items or compo- 
nents actually tested are effective and suit- 
able for combat; and 

(B) additional information on the oper- 
ational capabilities of the items or compo- 
nents that the Director considers appropriate 
based on the testing conducted. 

(3) The Director shall submit each report 
under paragraph (2) to the Secretary of Defense, 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics, and the congres- 
sional defense committees. Each such report 
shall be submitted to those committees in pre- 
cisely the same form and with precisely the 
same content as the report originally was sub- 
mitted to the Secretary and Under Secretary 
and shall be accompanied by such comments as 
the Secretary may wish to make on the report. 

(4) A final decision within the Department of 
Defense to proceed with a major defense acquisi- 
tion program beyond low-rate initial production 
may not be made until the Director has submit- 
ted to the Secretary of Defense the report with 
respect to that program under paragraph (2) and 
the congressional defense committees have re- 
ceived that report. 

(5) If, before a final decision described in para- 
graph (4) is made for a major defense acquisition 
program, a decision is made within the Depart- 
ment of Defense to proceed to operational use of 
that program or to make procurement funds 
available for that program, the Director shall 
submit to the Secretary of Defense and the con- 
gressional defense committees the report with 
respect to that program under paragraph (2) as 



soon as practicable after the decision described 
in this paragraph is made. 

(6) In this subsection, the term "major defense 
acquisition program" has the meaning given 
that term in section 139(a)(2)(B) of this title. 

(c) Determination of Quantity of Articles 
Required for Operational Testing.— The quan- 
tity of articles of a new system that are to be 
procured for operational testing shall be deter- 
mined by — 

(1) the Director of Operational Test and 
Evaluation of the Department of Defense, in 
the case of a new system that is a major de- 
fense acquisition program (as defined in sec- 
tion 139(a)(2)(B) of this title); or 

(2) the operational test and evaluation agen- 
cy of the military department concerned, in 
the case of a new system that is not a major 
defense acquisition program. 

(d) Impartiality of Contractor Testing Per- 
sonnel. — In the case of a major defense acquisi- 
tion program (as defined in subsection (a)(2)), no 
person employed by the contractor for the sys- 
tem being tested may be involved in the conduct 
of the operational test and evaluation required 
under subsection (a). The limitation in the pre- 
ceding sentence does not apply to the extent 
that the Secretary of Defense plans for persons 
employed by that contractor to be involved in 
the operation, maintenance, and support of the 
system being tested when the system is de- 
ployed in combat. 

(e) Impartial Contracted Advisory and As- 
sistance Services. — (1) The Director may not 
contract with any person for advisory and as- 
sistance services with regard to the test and 
evaluation of a system if that person partici- 
pated in (or is participating in) the develop- 
ment, production, or testing of such system for 
a military department or Defense Agency (or for 
another contractor of the Department of De- 
fense). 

(2) The Director may waive the limitation 
under paragraph (1) in any case if the Director 
determines in writing that sufficient steps have 
been taken to ensure the impartiality of the 
contractor in providing the services. The Inspec- 
tor General of the Department of Defense shall 
review each such waiver and shall include in the 
Inspector General's semi-annual report an as- 
sessment of those waivers made since the last 
such report. 

(3) (A) A contractor that has participated in (or 
is participating in) the development, production, 
or testing of a system for a military department 
or Defense Agency (or for another contractor of 
the Department of Defense) may not be involved 
(in any way) in the establishment of criteria for 
data collection, performance assessment, or 
evaluation activities for the operational test 
and evaluation. 

(B) The limitation in subparagraph (A) does 
not apply to a contractor that has participated 
in such development, production, or testing 
solely in testing for the Federal Government. 

(f) Source of Funds for Testing.— The costs 
for all tests required under subsection (a) shall 
be paid from funds available for the system 
being tested. 

(g) Director's Annual Report.— As part of 
the annual report of the Director under section 
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139 of this title, the Director shall describe for 
each program covered in the report the status of 
test and evaluation activities in comparison 
with the test and evaluation master plan for 
that program, as approved by the Director. The 
Director shall include in such annual report a 
description of each waiver granted under sub- 
section (e)(2) since the last such report. 

(h) Operational Test and Evaluation De- 
fined. — In this section, the term "operational 
test and evaluation" has the meaning given that 
term in section 139(a)(2)(A) of this title. For pur- 
poses of subsection (a), that term does not in- 
clude an operational assessment based exclu- 
sively on — 

(1) computer modeling; 

(2) simulation; or 

(3) an analysis of system requirements, engi- 
neering proposals, design specifications, or 
any other information contained in program 
documents. 

(Added Pub. L. 101-189, div. A, title VIII, 
§ 802(a)(1), Nov. 29, 1989, 103 Stat. 1484; amended 
Pub. L. 102-484, div. A, title VIII, §819, Oct. 23, 
1992, 106 Stat. 2458; Pub. L. 103-160, div. A, title 
IX, § 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
103-337, div. A, title X, §1070(a)(ll), (f), Oct. 5, 
1994, 108 Stat. 2856, 2859; Pub. L. 104-106, div. A, 
title XV, §1502(a)(19), Feb. 10, 1996, 110 Stat. 504; 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 107-107, div. A, title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; Pub. L. 
107-314, div. A, title X, § 1062(a)(9), Dec. 2, 2002, 
116 Stat. 2650; Pub. L. 108-136, div. A, title X, 
§1043(b)(14), Nov. 24, 2003, 117 Stat. 1611; Pub. L. 
109-364, div. A, title II, § 231(a), Oct. 17, 2006, 120 
Stat. 2131; Pub. L. 111-383, div. A, title VIII, 
§ 814(d), Jan. 7, 2011, 124 Stat. 4267.) 

Prior Provisions 

A prior section 2399, added Pub. L. 97-295, §1(29)(A), 
Oct. 12, 1982, 96 Stat. 1293, which related to limitation 
on availability of appropriations to reimburse a con- 
tractor for the cost of commercial insurance, was re- 
pealed by Pub. L. 100-370, § 1(f)(2)(B), July 19, 1988, 102 
Stat. 846, and was restated in section 2324(e)(l)(L) of 
this title by section 1(f)(2)(A) of Pub. L. 100-370. 

Amendments 

2011 — Subsec. (a). Pub. L. 111-383 amended subsec. (a) 
generally. Prior to amendment, text read as follows: 

"(1) The Secretary of Defense shall provide that a 
major defense acquisition program may not proceed be- 
yond low-rate initial production until initial oper- 
ational test and evaluation of the program is com- 
pleted. 

"(2) In this subsection, the term 'major defense acqui- 
sition program' means a conventional weapons system 
that — 

"(A) is a major system within the meaning of that 
term in section 2302(5) of this title; and 

"(B) is designed for use in combat." 
2006— Subsec. (b)(2). Pub. L. 109-364, § 231(a)(1), amend- 
ed par. (2) generally. Prior to amendment, par. (2) read 
as follows: "The Director shall analyze the results of 
the operational test and evaluation conducted for each 
major defense acquisition program. At the conclusion 
of such testing, the Director shall prepare a report 
stating the opinion of the Director as to — 

"(A) whether the test and evaluation performed 
were adequate; and 

"(B) whether the results of such test and evaluation 
confirm that the items or components actually tested 
are effective and suitable for combat." 



Subsec. (b)(5), (6). Pub. L. 109-364, § 231(a)(2), (3), added 
par. (5) and redesignated former par. (5) as (6). 

2003— Subsec. (h). Pub. L. 108-136 substituted "Oper- 
ational Test and Evaluation Defined" for "Definitions" 
in heading, struck out introductory provisions which 
read "In this section:", substituted "In this section, 
the term" for "(1) The term", redesignated subpars. (A) 
to (C) of former par. (1) as pars. (1) to (3), respectively, 
realigned margins, and struck out former par. (2) which 
defined "congressional defense committees" to mean 
the Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives. 

2002— Subsec. (a)(2). Pub. L. 107-314 substituted 
"means a conventional weapons system that" for 
"means" in introductory provisions and struck out "a 
conventional weapons system that" before "is a major 
system" in subpar. (A). 

2001— Subsec. (b)(3). Pub. L. 107-107 substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1999— Subsec. (h)(2)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Subsec. (h)(2). Pub. L. 104-106 substituted 
"means — " and subpars. (A) and (B) for "means the 
Committees on Armed Services and the Committees on 
Appropriations of the Senate and House of Representa- 
tives." 

1994— Subsecs. (b)(5), (c)(1). Pub. L. 103-337, 
§1070(a)(ll)(A), substituted "139(a)(2)(B)" for 
"138(a)(2)(B)". 

Subsec. (e)(3)(B). Pub. L. 103-337, § 1070(f), substituted 
"solely in testing for" for "solely as a representative 
of". 

Subsec. (g). Pub. L. 103-337, §1070(a)(ll)(B), sub- 
stituted "139" for "138". 

Subsec. (h)(1). Pub. L. 103-337, § 1070(a)(ll)(C), sub- 
stituted "139(a)(2)(A)" for "138(a)(2)(A)". 

1993— Subsec. (b)(3). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1992— Subsec. (e)(3). Pub. L. 102-484 designated exist- 
ing provisions as subpar. (A) and added subpar. (B). 

Assessment op Risk in Concurrent Development of 
Major Defense Acquisition Systems 

Pub. L. 101-189, div. A, title VHI, §801, Nov. 29, 1989, 
103 Stat. 1483, provided that: 

"(a) Establishment of Policy. — The Secretary of De- 
fense shall establish guidelines for — 

"(1) determining the degree of concurrency that is 
appropriate for the development of major defense ac- 
quisition systems; and 

"(2) assessing the degree of risk associated with 
various degrees of concurrency. 

"(b) Report on Guidelines. — The Secretary shall 
submit to Congress a report that describes the guide- 
lines established under subsection (a) and the method 
used for assessing risk associated with concurrency. 

"(c) Report on Concurrency in Major Acquisition 
Programs. — (1) The Secretary shall also submit to Con- 
gress a report outlining the risk associated with con- 
currency for each major defense acquisition program 
that is in either full-scale development or low-rate ini- 
tial production as of January 1, 1990. 

"(2) The report shall include consideration of the fol- 
lowing matters with respect to each such program: 

"(A) The degree of confidence in the enemy threat 
assessment for establishing the system's require- 
ments. 

"(B) The type of contract involved. 

"(C) The degree of stability in program funding. 

"(D) The level of maturity of technology involved 
in the system. 

"(E) The availability of adequate test assets, in- 
cluding facilities and ranges. 

"(F) The plans for transition from development to 
production. 
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"(d) Submission op Reports.— The reports under sub- 
sections (b) and (c) shall be submitted to Congress not 
later than March 1, 1990. 

"(e) Definition. — For purposes of this section, the 
term 'concurrency' means the degree of overlap be- 
tween the development and production processes of an 
acquisition program." 

§2400. Low-rate initial production of new sys- 
tems 

(a) Determination of Quantities To Be Pro- 
cured for Low-Rate Initial Production. — (1) In 
the course of the development of a major sys- 
tem, the determination of what quantity of arti- 
cles of that system should be procured for low- 
rate initial production (including the quantity 
to be procured for preproduction verification ar- 
ticles) shall be made — 

(A) when the milestone B decision with re- 
spect to that system is made; and 

(B) by the official of the Department of De- 
fense who makes that decision. 

(2) In this section, the term "milestone B deci- 
sion" means the decision to approve the system 
development and demonstration of a major sys- 
tem by the official of the Department of Defense 
designated to have the authority to make that 
decision. 

(3) Any increase from a quantity determined 
under paragraph (1) may only be made with the 
approval of the official making the determina- 
tion. 

(4) The quantity of articles of a major system 
that may be procured for low-rate initial pro- 
duction may not be less than one operationally 
configured production unit unless another quan- 
tity is established at the milestone B decision. 

(5) The Secretary of Defense shall include a 
statement of the quantity determined under 
paragraph (1) in the first SAR submitted with 
respect to the program concerned after that 
quantity is determined. If the quantity exceeds 
10 percent of the total number of articles to be 
produced, as determined at the milestone B deci- 
sion with respect to that system, the Secretary 
shall include in the statement the reasons for 
such quantity. For purposes of this paragraph, 
the term "SAR" means a Selected Acquisition 
Report submitted under section 2432 of this title. 

(b) Low-Rate Initial Production op Weapon 
Systems. — Except as provided in subsection (c), 
low-rate initial production with respect to a new 
system is production of the system in the mini- 
mum quantity necessary — 

(1) to provide production-configured or rep- 
resentative articles for operational tests pur- 
suant to section 2399 of this title; 

(2) to establish an initial production base for 
the system; and 

(3) to permit an orderly increase in the pro- 
duction rate for the system sufficient to lead 
to full-rate production upon the successful 
completion of operational testing. 

(c) Low-Rate Initial Production op Naval 
Vessel and Satellite Programs.— With respect 
to naval vessel programs and military satellite 
programs, low-rate initial production is produc- 
tion of items at the minimum quantity and rate 
that (1) preserves the mobilization production 
base for that system, and (2) is feasible, as deter- 
mined pursuant to regulations prescribed by the 
Secretary of Defense. 



(Added Pub. L. 101-189, div. A, title VIII, § 803(a), 
Nov. 29, 1989, 103 Stat. 1487; amended Pub. L. 
103-355, title III, §3015, Oct. 13, 1994, 108 Stat. 
3332; Pub. L. 104-106, div. A, title X, § 1062(d), div. 
D, title XLIII, §4321(b)(13), Feb. 10, 1996, 110 Stat. 
444, 673; Pub. L. 107-107, div. A, title VIII, § 821(c), 
Dec. 28, 2001, 115 Stat. 1182.) 

Prior Provisions 

A prior section 2400 was renumbered section 2534 of 
this title. 

Amendments 

2001— Subsec. (a)(1)(A). Pub. L. 107-107, § 821(c)(1), sub- 
stituted "milestone B" for "milestone II". 

Subsec. (a)(2). Pub. L. 107-107 substituted "milestone 
B" for "milestone II" and "system development and 
demonstration" for "engineering and manufacturing 
development". 

Subsec. (a)(4), (5). Pub. L. 107-107, § 821(c)(1), sub- 
stituted "milestone B" for "milestone II". 

1996— Subsec. (a)(5). Pub. L. 104-106, §4321(b)(13), sub- 
stituted "this paragraph" for "the preceding sentence". 

Subsec. (c). Pub. L. 104-106, §1062(d), struck out "(1)" 
before "With respect to", redesignated subpars. (A) and 
(B) of former par. (1) as pars. (1) and (2), respectively, 
and struck out former par. (2) which read as follows: 
"For each naval vessel program and military satellite 
program, the Secretary of Defense shall submit to Con- 
gress a report providing — 

"(A) an explanation of the rate and quantity pre- 
scribed for low-rate initial production and the consid- 
erations in establishing that rate and quantity; 

"(B) a test and evaluation master plan for that pro- 
gram; and 

"(C) an acquisition strategy for that program that 
has been approved by the Secretary, to include the 
procurement objectives in terms of total quantity of 
articles to be procured and annual production rates." 
1994— Subsec. (a)(2). Pub. L. 103-355, §3015(1), sub- 
stituted "this section" for "paragraph (1)" and "engi- 
neering and manufacturing development" for "full- 
scale engineering development". 

Subsec. (a)(4). Pub. L. 103-355, §3015(2), (3), added par. 
(4) and redesignated former par. (4) as (5). 

Subsec. (a)(5). Pub. L. 103-355, §3015(2), redesignated 
par. (4) as (5) and inserted after first sentence "If the 
quantity exceeds 10 percent of the total number of arti- 
cles to be produced, as determined at the milestone II 
decision with respect to that system, the Secretary 
shall include in the statement the reasons for such 
quantity." 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
section 4321(b)(13) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

§2401. Requirement for authorization by law of 
certain contracts relating to vessels, aircraft, 
and combat vehicles 

(a)(1) The Secretary of a military department 
may make a contract for the lease of a vessel, 
aircraft, or combat vehicle or for the provision 
of a service through use by a contractor of a ves- 
sel, aircraft, or combat vehicle only as provided 
in subsection (b) if — 

(A) the contract will be a long-term lease or 
charter; or 

(B) the terms of the contract provide for a 
substantial termination liability on the part 
of the United States. 

(2) The Secretary of a military department 
may make a contract that is an agreement to 
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lease or charter or an agreement to provide 
services and that is (or will be) accompanied by 
a contract for the actual lease, charter, or provi- 
sion of services only as provided in subsection 
(b) if the contract for the actual lease, charter, 
or provision of services is (or will be) a contract 
described in paragraph (1). 

(b)(1) The Secretary may make a contract de- 
scribed in subsection (a)(1) if— 

(A) the Secretary has been specifically au- 
thorized by law to make the contract; 

(B) before a solicitation for proposals for the 
contract was issued the Secretary notified the 
Committee on Armed Services and the Com- 
mittee on Appropriations of the Senate and 
the Committee on Armed Services and the 
Committee on Appropriations of the House of 
Representatives of the Secretary's intention 
to issue such a solicitation; 

(C) the Secretary has notified those commit- 
tees of the proposed contract and provided a 
detailed description of the terms of the pro- 
posed contract and a justification for entering 
into the proposed contract rather than provid- 
ing for the lease, charter, or services involved 
through purchase of the vessel, aircraft, or 
combat vehicle to be used under the contract, 
and a period of 30 days of continuous session of 
Congress has expired following the date on 
which notice was received by such commit- 
tees; and 

(D) the Secretary has certified to those com- 
mittees — 

(i) that entering into the proposed con- 
tract as a means of obtaining the vessel, air- 
craft, or combat vehicle is the most cost-ef- 
fective means of obtaining such vessel, air- 
craft, or combat vehicle; and 

(ii) that the Secretary has determined that 
the lease complies with all applicable laws, 
Office of Management and Budget circulars, 
and Department of Defense regulations. 

(2) For purposes of paragraph (1)(C), the con- 
tinuity of a session of Congress is broken only 
by an adjournment of the Congress sine die, and 
the days on which either House is not in session 
because of an adjournment of more than three 
days to a day certain are excluded in a computa- 
tion of such 30-day period. 

(3) Upon receipt of a notice under paragraph 
(1)(C), a committee identified in paragraph (1)(B) 
may request the Inspector General of the De- 
partment of Defense or the Comptroller General 
of the United States to conduct a review of the 
proposed contract to determine whether or not 
such contract meets the requirements of this 
section. 

(4) If a review is requested under paragraph (3), 
the Inspector General of the Department of De- 
fense or the Comptroller General of the United 
States, as the case may be, shall submit to the 
Secretary and the congressional defense com- 
mittees a report on such review before the expi- 
ration of the period specified in paragraph (1)(C). 

(5) In the case of a contract described in sub- 
section (a)(1)(B), the commander of the special 
operations command may make a contract with- 
out regard to this subsection if— 

(A) funds are available and obligated for the 
full cost of the contract (including termi- 
nation costs) on or before the date the con- 
tract is awarded; 



(B) the Secretary of Defense submits to the 
congressional defense committees a certifi- 
cation that there is no alternative for meeting 
urgent operational requirements other than 
making the contract; and 

(C) a period of 30 days of continuous session 
of Congress has expired following the date on 
which the certification was received by such 
committees. 

(c) (1) Funds may not be appropriated for any 
fiscal year to or for any armed force or obligated 
or expended for — 

(A) the long-term lease or charter of any air- 
craft, naval vessel, or combat vehicle; or 

(B) for the lease or charter of any aircraft, 
naval vessel, or combat vehicle the terms of 
which provide for a substantial termination li- 
ability on the part of the United States, 

unless funds for that purpose have been specifi- 
cally authorized by law. 

(2) Funds appropriated to the Department of 
Defense may not be used to indemnify any per- 
son under the terms of a contract entered into 
under this section — 

(A) for any amount paid or due by any per- 
son to the United States for any liability aris- 
ing under the Internal Revenue Code of 1986; or 

(B) to pay any attorneys' fees in connection 
with such contract. 

(d) (1)(A) In this section, the term "long-term 
lease or charter" (except as provided in subpara- 
graph (B)) means a lease, charter, service con- 
tract, or conditional sale agreement — 

(i) the term of which is for a period of five 
years or longer or more than one-half the use- 
ful life of the vessel, aircraft, or combat vehi- 
cle; or 

(ii) the initial term of which is for a period 
of less than five years but which contains an 
option to renew or extend the agreement for a 
period which, when added to the initial term 
(or any previous renewal or extension), is five 
years or longer. 

Such term includes the extension or renewal of 
a lease or charter agreement if the term of the 
extension or renewal thereof is for a period of 
five years or longer or if the term of the lease or 
charter agreement being extended or renewed 
was for a period of five years or longer. 

(B) In the case of an agreement under which 
the lessor first places the property in service 
under the agreement or the property has been in 
service for less than one year and there is allow- 
able to the lessor or charterer an investment tax 
credit or depreciation for the property leased, 
chartered, or otherwise provided under the 
agreement under section 168 of the Internal Rev- 
enue Code of 1986 (unless the lessor or charterer 
has elected depreciation on a straightline meth- 
od for such property), the term "long-term lease 
or charter" means a lease, charter, service con- 
tract, or conditional sale agreement — 

(i) the term of which is for a period of three 
years or longer; or 

(ii) the initial term of which is for a period 
of less than three years but which contains an 
option to renew or extend the agreement for a 
period which, when added to the initial term 
(or any previous renewal or extension), is 
three years or longer. 
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Such term includes the extension or renewal of 
a lease or charter agreement if the term of the 
extension or renewal thereof is for a period of 
three years or longer or if the term of the lease 
or charter agreement being extended or renewed 
was for a period of three years or longer. 

(2) For the purposes of this section, the United 
States shall be considered to have a substantial 
termination liability under a contract — 

(A) if there is an agreement by the United 
States under the contract to pay an amount 
not less than the amount equal to 25 percent 
of the value of the vessel, aircraft, or combat 
vehicle under lease or charter, calculated on 
the basis of the present value of the termi- 
nation liability of the United States under 
such charter or lease (as determined under 
regulations prescribed by the Secretary of De- 
fense); or 

(B) if (as determined under regulations pre- 
scribed by the Secretary of Defense) the sum 
of— 

(i) the present value of the amount of the 
termination liability of the United States 
under the contract as of the end of the term 
of the contract (exclusive of any option to 
extend the contract); and 

(ii) the present value of the total of the 
payments to be made by the United States 
under the contract (excluding any option to 
extend the contract) attributable to capital- 
hire, 

is more than one-half the price of the vessel, 
aircraft, or combat vehicle involved. 

(e)(1) Whenever a request is submitted to Con- 
gress for the authorization of the long-term 
lease or charter of aircraft, naval vessels, or 
combat vehicles or for the authorization of a 
lease or charter of aircraft, naval vessels, or 
combat vehicles which provides for a substantial 
termination liability on the part of the United 
States, the Secretary of Defense shall submit 
with that request an analysis of the cost to the 
United States (including lost tax revenues) of 
any such lease or charter arrangement com- 
pared with the cost to the United States of di- 
rect procurement of the aircraft, naval vessels, 
or combat vehicles by the United States. 

(2) Any such analysis shall be reviewed and 
evaluated by the Director of the Office of Man- 
agement and Budget and the Secretary of the 
Treasury within 30 days after the date on which 
the request and analysis are submitted to Con- 
gress. The Director and Secretary shall conduct 
such review and evaluation on the basis of the 
guidelines issued pursuant to subsection (f) and 
shall report to Congress in writing on the re- 
sults of their review and evaluation at the earli- 
est practicable date, but in no event more than 
45 days after the date on which the request and 
analysis are submitted to the Congress. 

(3) Whenever a request is submitted to Con- 
gress for the authorization of funds for the De- 
partment of Defense for the long-term lease or 
charter of aircraft, naval vessels, or combat ve- 
hicles authorized under this section, the Sec- 
retary of Defense — 

(A) shall indicate in the request what por- 
tion of the requested funds is attributable to 
capital-hire; and 



(B) shall reflect such portion in the appro- 
priate procurement account in the request. 

(f) (1) If a lease or charter covered by this sec- 
tion is a capital lease or a lease-purchase — 

(A) the lease or charter shall be treated as 
an acquisition and shall be subject to all appli- 
cable statutory and regulatory requirements 
for the acquisition of aircraft, naval vessels, 
or combat vehicles; and 

(B) funds appropriated to the Department of 
Defense for operation and maintenance may 
not be obligated or expended for the lease or 
charter. 

(2) In this subsection, the terms "capital 
lease" and "lease-purchase" have the meanings 
given those terms in Appendix B to Office of 
Management and Budget Circular A-ll, as in ef- 
fect on January 6, 2006. 

(g) The Director of the Office of Management 
and Budget and the Secretary of the Treasury 
shall jointly issue guidelines for determining 
under what circumstances the Department of 
Defense may use lease or charter arrangements 
for aircraft, naval vessels, and combat vehicles 
rather than directly procuring such aircraft, 
vessels, and combat vehicles. 

(h) The Secretary of a military department 
may make a contract for the lease of a vessel or 
for the provision of a service through use by a 
contractor of a vessel, the term of which is for 
a period of greater than two years, but less than 
five years, only if— 

(1) the Secretary has notified the Committee 
on Armed Services and the Committee on Ap- 
propriations of the Senate and the Committee 
on Armed Services and the Committee on Ap- 
propriations of the House of Representatives 
of the proposed contract and included in such 
notification — 

(A) a detailed description of the terms of 
the proposed contract and a justification for 
entering into the proposed contract rather 
than obtaining the capability provided for 
by the lease, charter, or services involved 
through purchase of the vessel; 

(B) a determination that entering into the 
proposed contract as a means of obtaining 
the vessel is the most cost-effective means 
of obtaining such vessel; and 

(C) a plan for meeting the requirement 
provided by the proposed contract upon com- 
pletion of the term of the lease contract; and 

(2) a period of 30 days of continuous session 
of Congress has expired following the date on 
which notice was received by such commit- 
tees. 

(Added Pub. L. 98-94, title XII, § 1202(a)(1), Sept. 
24, 1983, 97 Stat. 679; amended Pub. L. 98-525, 
title XII, § 1232(a), Oct. 19, 1984, 98 Stat. 2600; 
Pub. L. 100-26, § 7(h)(1), Apr. 21, 1987, 101 Stat. 
282; Pub. L. 103-35, title II, § 201(c)(6), May 31, 
1993, 107 Stat. 98; Pub. L. 104-106, div. A, title 
XV, §§1502(a)(20), 1503(a)(21), Feb. 10, 1996, 110 
Stat. 504, 512; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
106-398, §1 [[div. A], title X, §1087(a)(13)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-291; Pub. L. 109-163, 
div. A, title VIII, §815(a)-(d)(l), Jan. 6, 2006, 119 
Stat. 3381, 3382; Pub. L. 110-181, div. A, title VIII, 
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§824, title X, §1011, Jan. 28, 2008, 122 Stat. 227, 
303; Pub. L. 111-84, div. A, title X, §1073(a)(24), 
Oct. 28, 2009, 123 Stat. 2473.) 

References in Text 

The Internal Revenue Code of 1986, referred to in sub- 
sees. (c)(2)(A) and (d)(1)(B), is classified generally to 
Title 26, Internal Revenue Code. Section 168 of the In- 
ternal Revenue Code of 1986 is classified to section 168 
of Title 26. 

Amendments 

2009— Subsec. (f)(2). Pub. L. 111-84 substituted "Janu- 
ary 6, 2006" for "the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 2006". 

2008— Subsec. (b)(5). Pub. L. 110-181, §824, added par. 
(5). 

Subsec. (h). Pub. L. 110-181, §1011, added subsec. (h). 

2006— Pub. L. 109-163, § 815(d)(1), substituted "Require- 
ment for authorization by law of certain contracts re- 
lating to vessels, aircraft, and combat vehicles" for 
"Requirement for authorization by law of certain con- 
tracts relating to vessels and aircraft" in section 
catchline. 

Subsec. (a)(1). Pub. L. 109-163, § 815(a)(1), substituted 
"vessel, aircraft, or combat vehicle" for "vessel or air- 
craft" in two places in introductory provisions. 

Subsec. (b)(1)(C). Pub. L. 109-163, § 815(a)(1), sub- 
stituted "vessel, aircraft, or combat vehicle" for "ves- 
sel or aircraft". 

Subsec. (b)(1)(D). Pub. L. 109-163, § 815(b)(1), added 
subpar. (D). 

Subsec. (b)(3), (4). Pub. L. 109-163, § 815(b)(2), added 
pars. (3) and (4). 

Subsec. (c)(1). Pub. L. 109-163, § 815(a)(2), substituted 
"aircraft, naval vessel, or combat vehicle" for "aircraft 
or naval vessel" in subpars. (A) and (B). 

Subsec. (d)(l)(A)(i), (2)(A), (B). Pub. L. 109-163, 
§815(a)(l), substituted "vessel, aircraft, or combat vehi- 
cle" for "vessel or aircraft". 

Subsec. (e)(1), (3). Pub. L. 109-163, §815(a)(3), sub- 
stituted "aircraft, naval vessels, or combat vehicles" 
for "aircraft or naval vessels" wherever appearing. 

Subsec. (f). Pub. L. 109-163, § 815(c)(2), added subsec. 
(f). Former subsec. (f) redesignated (g). 

Pub. L. 109-163, § 815(a)(4), substituted "aircraft, naval 
vessels, and combat vehicles" for "aircraft and naval 
vessels" and "such aircraft, vessels, and combat vehi- 
cles" for "such aircraft and vessels". 

Subsec. (g). Pub. L. 109-163, § 815(c)(1), redesignated 
subsec. (f) as (g). 

2000— Subsec. (b)(1)(B). Pub. L. 106-398 substituted 
"Committee on Appropriations of the House" for 
"Committees on Appropriations of the House". 

1999— Subsec. (b)(1)(B). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (b)(1)(B). Pub. L. 104-106, §1502(a)(20)(A), 
substituted "the Committee on Armed Services and the 
Committee on Appropriations of the Senate and the 
Committee on National Security and the Committees 
on Appropriations of the" for "the Committees on 
Armed Services and on Appropriations of the Senate 
and". 

Subsec. (b)(1)(C). Pub. L. 104-106, §1502(a)(20)(B), sub- 
stituted "those committees" for "the Committees on 
Armed Services and on Appropriations of the Senate 
and House of Representatives". 

Subsec. (c)(2). Pub. L. 104-106, §1503(a)(21), struck out 
"pursuant to an authorization contained in the Depart- 
ment of Defense Authorization Act, 1984 (Public Law 
98-94), or in any other law enacted after September 24, 
1983," before "may not be used". 

1993— Subsec. (c)(2)(A). Pub. L. 103-35 substituted "In- 
ternal Revenue Code of 1986" for "Internal Revenue 
Code of 1954". 

1987— Subsec. (d)(1)(B). Pub. L. 100-26 substituted "In- 
ternal Revenue Code of 1986" for "Internal Revenue 
Code of 1954". 



1984— Subsec. (c). Pub. L. 98-525, § 1232(a)(1), des- 
ignated existing provisions as par. (1), redesignated as 
els. (A) and (B) former els. (1) and (2), respectively, and 
added par. (2). 

Subsec. (f). Pub. L. 98-525, § 1232(a)(2), struck out at 
end "Such guidelines shall be issued not later than 90 
days after the date of enactment of this section [Sept. 
24, 1983]." 

Effective Date 

Section 1202(a)(3) of Pub. L. 98-94 provided that: "Sec- 
tion 2401 of title 10, United States Code, as added by 
paragraph (1), shall not apply in the case of any lease 
or charter agreement entered into by the Department 
of Defense before December 1, 1983." 

Riding Gang Member Requirements 

Pub. L. 109-364, div. A, title X, §1018, Oct. 17, 2006, 120 
Stat. 2380, as amended by Pub. L. 110-417, div. C, title 
XXXV, §3504, Oct. 14, 2008, 122 Stat. 4762, provided that: 
"(a) In General. — The Secretary of Defense may not 
award, renew, extend, or exercise an option to extend 
any charter of a vessel documented under chapter 121 of 
title 46, United States Code, for the Department of De- 
fense, or any contract for the carriage of cargo by a 
vessel documented under that chapter for the Depart- 
ment of Defense, unless the charter or contract, respec- 
tively, includes provisions that — 

"(1) subject to paragraph (2), allow riding gang 
members to perform work on the vessel during the ef- 
fective period of the charter or contract only under 
terms, conditions, restrictions, and requirements as 
provided in section 8106 of title 46, United States 
Code; and 

"(2) require that riding gang members hold a mer- 
chant mariner's document issued under chapter 73 of 
title 46, United States Code, or a transportation secu- 
rity card issued under section 70105 of such title. 
"(b) Exemption. — 

"(1) IN general. — In accordance with regulations 
issued by the Secretary of Defense, an individual 
shall not be treated as a riding gang member for the 
purposes of section 8106 of title 46, United States 
Code, and this section if — 

"(A) the individual is aboard a vessel that is 
under charter or contract for the carriage of cargo 
for the Department of Defense, for purposes other 
than engaging in the operation or maintenance of 
the vessel; and 
"(B) the individual — 

"(i) accompanies, supervises, guards, or main- 
tains unit equipment aboard a ship, commonly re- 
ferred to as supercargo personnel; 

"(ii) is one of the force protection personnel of 
the vessel; 

"(iii) is a specialized repair technician; or 

"(iv) is otherwise required by the Secretary of 
Defense to be aboard the vessel. 
"(2) Background check. — 

"(A) In general. — This section shall not apply to 
an individual unless — 

"(i) the name and other necessary identifying 
information for the individual is submitted to the 
Secretary for a background check; and 

"(ii) except as provided in subparagraph (B), the 
individual successfully passes a background 
check by the Secretary prior to going aboard the 
vessel. 

"(B) Waiver. — The Secretary may waive the ap- 
plication of subparagraph (A)(ii) for an individual 
who holds a merchant mariner's document issued 
under chapter 73 of title 46, United States Code, or 
a transportation security card issued under section 
70105 of such title. 

"(3) Exempted individual not treated as in addi- 
tion to THE CREW. — An individual who, under para- 
graph (1), is not treated as a riding gang member 
shall not be counted as an individual in addition to 
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the crew for the purposes of section 3304 of title 46, 
United States Code." 

Long-Term Lease or Charter Authority for Cer- 
tain Double-Hull Tankers and Ooeanographio 
Vessels 

Pub. L. 103-160, div. A, title I, §126, Nov. 30, 1993, 107 
Stat. 1567, as amended by Pub. L. 104-106, div. D, title 
XLIII, §4321(i)(l)(A), Feb. 10, 1996, 110 Stat. 676, provided 
that: 

"(a) Authority. — The Secretary of the Navy may 
enter into a long-term lease or charter for any double- 
hull tanker or oceanographic vessel constructed in a 
United States shipyard after the date of the enactment 
of this Act [Nov. 30, 1993] using assistance provided 
under the National Shipbuilding Initiative. 

"(b) Conditions on Obligation op Funds. — Unless 
budget authority is specifically provided in an appro- 
priations Act for the lease or charter of vessels pursu- 
ant to subsection (a), the Secretary may not enter into 
a contract for a lease or charter pursuant to that sub- 
section unless the contract includes the following pro- 
visions: 

"(1) A statement that the obligation of the United 
States to make payments under the contract in any 
fiscal year is subject to appropriations being provided 
specifically for that fiscal year and specifically for 
that lease or charter or that kind of vessel lease or 
charter. 

"(2) A commitment to obligate the necessary 
amount for each fiscal year covered by the contract 
when and to the extent that funds are appropriated 
for that lease or charter, or that kind of lease or 
charter, for that fiscal year. 

"(3) A statement that such a commitment given 
under paragraph (2) does not constitute an obligation 
of the United States. 

"(c) Inapplicability op Certain Laws. — A long-term 
lease or charter authorized by subsection (a) may be 
entered into without regard to the provisions of section 
2401 or 2401a of title 10, United States Code. 

"(d) Definition. — For purposes of subsection (a), the 
term 'long-term lease or charter' has the meaning 
given that term in subparagraph (A) of section 
2401(d)(1) of title 10, United States Code." 

Limitation on Use of Funds for Contracts for 
Lease or Charter of Any Vessel, Aircraft, or 
Vehicles 

Pub. L. 101-165, title IX, §9081, Nov. 21, 1989, 103 Stat. 
1147, directed that no funds available to Department of 
Defense could be used to enter into any contract with 
term of eighteen months or more or to extend or renew 
any contract for term of eighteen months or more, for 
any vessel, aircraft, or vehicle, through lease, charter, 
or similar agreement without previously having been 
submitted to Committees on Appropriations, with fur- 
ther requirement with respect to contractual agree- 
ments which imposed certain termination liability on 
Government, prior to repeal by Pub. L. 103-355, title III, 
§ 3065(b), Oct. 13, 1994, 108 Stat. 3337. See section 2401a of 
this title. 

Issuance of Guidelines 

Section 1232(a)(2) of Pub. L. 98-525 provided in part 
that guidelines required to be issued under subsec. (f) of 
this section shall be issued not later than Oct. 31, 1984. 

Limitation on Funds Available to Department of 
Defense To Enter Into Contracts During Fiscal 
Year 1984 

Section 1202(d) of Pub. L. 98-94 provided that: "Funds 
available to the Department of Defense may not be 
used to enter into any contract during fiscal year 1984 
under section 2401 of title 10, United States Code, as 
added by subsection (a), the term of which is for 3 years 
or more, inclusive of any option for contract extension 
or renewal, for any vessels, aircraft, or vehicles, 
through a lease, charter, or similar agreement, that 



imposes an estimated termination liability (excluding 
the estimated value of the leased item at the time of 
termination) on the United States exceeding 50 percent 
of the original purchase value of the vessel, aircraft, or 
vehicle involved for which the Congress has not specifi- 
cally provided budget authority for the obligation of 10 
percent of such termination liability." 

Limitation on Use op Funds Appropriated Pursu- 
ant to Authorizations Contained in Department 
of Defense Authorization Act, 1984 

Section 1202(b) of Pub. L. 98-94, as amended by Pub. 
L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
"Funds appropriated pursuant to an authorization con- 
tained in this Act may not be used to indemnify any 
person under the terms of a contract entered into with 
the United States under section 2401 of title 10, United 
States Code (as added by subsection (a)) — 

"(1) for any amount paid or due by any person to 
the United States for any liability arising under the 
Internal Revenue Code of 1986 [Title 26, Internal Rev- 
enue Code]; or 

"(2) to pay any attorneys' fees in connection with 
such contract." 

§ 2401a. Lease of vehicles, equipment, vessels, 
and aircraft 

(a) Leasing of Commercial Vehicles and 
Equipment. — The Secretary of Defense may use 
leasing in the acquisition of commercial vehi- 
cles and equipment whenever the Secretary de- 
termines that such leasing is practicable and ef- 
ficient. 

(D) LIMITATION ON CONTRACTS WITH TERMS OF 

18 Months or More.— The Secretary of Defense 
or the Secretary of a military department may 
not enter into any contract with a term of 18 
months or more, or extend or renew any con- 
tract for a term of 18 months or more, for any 
vessel, aircraft, or vehicle, through a lease, 
charter, or similar agreement, unless the Sec- 
retary has considered all costs of such contract 
(including estimated termination liability) and 
has determined in writing that the contract is in 
the best interest of the Government. 

(Added Pub. L. 103-355, title III, § 3065(a)(1), Oct. 
13, 1994, 108 Stat. 3337; amended Pub. L. 104-106, 
div. A, title VIII, § 807(a)(1), Feb. 10, 1996, 110 
Stat. 391; Pub. L. 105-85, div. A, title X, 
§1073(a)(52), Nov. 18, 1997, 111 Stat. 1903.) 

Prior Provisions 

Provisions similar to those in subsec. (b) were con- 
tained in Pub. L. 101-165, title IX, §9081, Nov. 21, 1989, 
103 Stat. 1147, which was set out as a note under section 
2401 of this title, prior to repeal by Pub. L. 103-355, 
§ 3065(b). 

A prior section 2401a was renumbered section 2350f of 
this title. 

Amendments 

1997— Subsec. (a). Pub. L. 105-85 substituted "such 
leasing" for "leasing of such vehicles". 

1996— Pub. L. 104-106 substituted "Lease of vehicles, 
equipment, vessels, and aircraft" for "Lease of vessels, 
aircraft, and vehicles" as section catchline, designated 
existing text as subsec. (b), inserted subsec. (b) heading, 
and added subsec. (a). 

Leases for Tanker Aircraft Under Multiyear 
Aircraft-Lease Pilot Program 

Pub. L. 107-314, div. A, title I, §133, Dec. 2, 2002, 116 
Stat. 2477, provided that: "The Secretary of the Air 
Force may not enter into a lease for the acquisition of 
tanker aircraft for the Air Force under section 8159 of 
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the Department of Defense Appropriations Act, 2002 (di- 
vision A of Public Law 107-117; 115 Stat. 2284; 10 U.S.C. 
2401a note) until — 

"(1) the Secretary submits the report specified In 
subsection (c)(6) of such section; and 

"(2) either — 

"(A) authorization and appropriation of funds 
necessary to enter into such lease are provided by 
law; or 

"(B) a new start reprogramming notification for 
the funds necessary to enter into such lease has 
been submitted in accordance with established pro- 
cedures." 

Multi-Year Aircraft Lease Pilot Program 

Pub. L. 108-136, div. A, title I, §135, Nov. 24, 2003, 117 
Stat. 1413, as amended by Pub. L. 108-375, div. A, title 
I, §133, Oct. 28, 2004, 118 Stat. 1829, which prohibited the 
leasing- of tanker aircraft pursuant to the multiyear 
aircraft lease pilot program under Pub. L. 107-117, 
§8159, set out below, and authorized the Secretary of 
the Air Force to enter into a multiyear contract for the 
purchase of such aircraft, was repealed by Pub. L. 
110-417, [div. A], title I, §132, Oct. 14, 2008, 122 Stat. 4377. 

Pub. L. 107-206, title I, §308, Aug. 2, 2002, 116 Stat. 841, 
provided that: "During the current fiscal year and 
hereafter, section 2533a of title 10, United States Code, 
shall not apply to any transaction entered into to ac- 
quire or sustain aircraft under the authority of section 
8159 of the Department of Defense Appropriations Act, 
2002 (division A of Public Law 107-117; 115 Stat. 2284) 
[set out below]." 

Pub. L. 107-117, div. A, title VIII, §8159, Jan. 10, 2002, 
115 Stat. 2284, as amended by Pub. L. 107-248, title VIII, 
§8117, Oct. 23, 2002, 116 Stat. 1564, provided that: 

"(a) The Secretary of the Air Force may, from funds 
provided in this Act [see Tables for classification] or 
any future appropriations Act, establish and make pay- 
ments on a multi-year pilot program for leasing gen- 
eral purpose Boeing 767 aircraft and Boeing 737 aircraft 
in commercial configuration. 

"(b) Sections 2401 and 2401a of title 10, United States 
Code, shall not apply to any aircraft lease authorized 
by this section. 

"(c) Under the aircraft lease Pilot Program author- 
ized by this section: 

"(1) The Secretary may include terms and condi- 
tions in lease agreements that are customary In air- 
craft leases by a non-Government lessor to a non- 
Government lessee, but only those that are not in- 
consistent with any of the terms and conditions man- 
dated herein. Notwithstanding the provisions of Sec- 
tion 3324 of Title 31, United States Code, payment for 
the acquisition of leasehold interests under this sec- 
tion may be made for each annual term up to one 
year in advance. 

"(2) The term of any Individual lease agreement 
into which the Secretary enters under this section 
shall not exceed 10 years, inclusive of any options to 
renew or extend the Initial lease term. 

"(3) The Secretary may provide for special pay- 
ments in a lessor if the Secretary terminates or can- 
cels the lease prior to the expiration of its term. Such 
special payments shall not exceed an amount equal to 
the value of 1 year's lease payment under the lease. 

"(4) Subchapter IV of chapter 15 of title 31, United 
States Code shall apply to the lease transactions 
under this section, except that the limitation in sec- 
tion 1553(b)(2) shall not apply. 

"(5) The Secretary shall lease aircraft under terms 
and conditions consistent with this section and con- 
sistent with the criteria for an operating lease as de- 
fined in OMB Circular A-ll, as in effect at the time 
of the lease. 

"(6) Lease arrangements authorized by this section 
may not commence until: 

"(A) The Secretary submits a report to the con- 
gressional defense committees [Committees on 
Armed Services of the Senate and House of Rep- 
resentatives and Subcommittees on Defense of the 



Committees on Appropriations of the Senate and 
House of Representatives] outlining the plans for 
implementing the Pilot Program. The report shall 
describe the terms and conditions of proposed con- 
tracts and describe the expected savings, If any, 
comparing total costs, including operation, sup- 
port, acquisition, and financing, of the lease, In- 
cluding modification, with the outright purchase of 
the aircraft as modified. 

"(B) A period of not less than 30 calendar days has 
elapsed after submitting the report. 
"(7) Not later than 1 year after the date on which 
the first aircraft Is delivered under this Pilot Pro- 
gram, and yearly thereafter on the anniversary of the 
first delivery, the Secretary shall submit a report to 
the congressional defense committees describing the 
status of the Pilot Program. The Report will be based 
on at least 6 months of experience In operating the 
Pilot Program. 

"(8) The Air Force shall accept delivery of the air- 
craft in a general purpose configuration. 

"(9) At the conclusion of the lease term, each air- 
craft obtained under that lease may be returned to 
the contractor in the same configuration in which 
the aircraft was delivered. 

"(10) The present value of the total payments over 
the duration of each lease entered into under this au- 
thority shall not exceed 90 percent of the fair market 
value of the aircraft obtained under that lease. 
"(d) No lease entered into under this authority shall 
provide for — 

"(1) the modification of the general purpose air- 
craft from the commercial configuration, unless and 
until separate authority for such conversion is en- 
acted and only to the extent budget authority is pro- 
vided in advance in appropriations Acts for that pur- 
pose; or 

"(2) the purchase of the aircraft by, or the transfer 
of ownership to, the Air Force. 

"(e) The authority granted to the Secretary of the 
Air Force by this section is separate from and In addi- 
tion to, and shall not be construed to impair or other- 
wise affect, the authority of the Secretary to procure 
transportation or enter into leases under a provision of 
law other than this section. 

"(f) The authority provided under this section may be 
used to lease not more than a total of 100 Boeing 767 
aircraft and 4 Boeing 737 aircraft for the purposes speci- 
fied herein. 

"(g) Notwithstanding any other provision of law, any 
payments required for a lease entered into under this 
Section, or any payments made pursuant to subsection 
(c)(3) above, may be made from appropriations avail- 
able for operation and maintenance or for lease or pro- 
curement of aircraft at the time that the lease takes 
effect; appropriations available for operation and main- 
tenance or for lease or procurement of aircraft at the 
time that the payment is due; or funds appropriated for 
those payments." 

Pub. L. 106-79, title VIII, §8133, Oct. 25, 1999, 113 Stat. 
1267, provided that: 

"(a) The Secretary of the Air Force may establish a 
multi-year pilot program for leasing aircraft for oper- 
ational support purposes, Including transportation for 
the combatant Commanders In Chief, on such terms 
and conditions as the Secretary may deem appropriate, 
consistent with this section. 

"(b) Sections 2401 and 2401a of title 10, United States 
Code, shall not apply to any aircraft lease authorized 
by this section. 

"(c) Under the aircraft lease Pilot Program author- 
ized by this section: 

"(1) The Secretary may include terms and condi- 
tions In lease agreements that are customary in air- 
craft leases by a non-Government lessor to a non- 
Government lessee. 

"(2) The term of any individual lease agreement 
Into which the Secretary enters under this section 
shall not exceed 10 years. 

"(3) The Secretary may provide for special pay- 
ments to a lessor if either the Secretary terminates 
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or cancels the lease prior to the expiration of its term 
or aircraft are damaged or destroyed prior to the ex- 
piration of the term of the lease. Such special pay- 
ments shall not exceed an amount equal to the value 
of one year's lease payment under the lease. The 
amount of special payments shall be subject to nego- 
tiation between the Air Force and lessors. 

"(4) Notwithstanding any other provision of law, 
any payments required under a lease under this sec- 
tion, and any payments made pursuant to subsection 
(3) above may be made from: 

"(A) appropriations available for the performance 
of the lease at the time the lease takes effect; 

"(B) appropriations for the operation and mainte- 
nance available at the time which the payment is 
due; and 

"(C) funds appropriated for those payments. 
"(5) The Secretary may lease aircraft, on such 
terms and conditions as the Secretary may deem ap- 
propriate, consistent with this section, through an 
operating lease consistent with OMB Circular A-ll. 

"(6) The Secretary may exchange or sell existing 
aircraft and apply the exchange allowance or sale 
proceeds in whole or in part toward the cost of leas- 
ing replacement aircraft under this section. 

"(7) Lease arrangements authorized by this section 
may not commence until: 

"(A) The Secretary submits a report to the con- 
gressional defense committees [Committees on 
Armed Services and Subcommittees on Defense of 
the Committees on Appropriations of the Senate 
and the House of Representatives] outlining the 
plans for implementing the Pilot Program. The re- 
port shall describe the terms and conditions of pro- 
posed contracts and the savings in operations and 
support costs expected to be derived from retiring 
older aircraft as compared to the expected cost of 
leasing newer replacement aircraft. 

"(B) A period of not less than 30 calendar days has 
elapsed after submitting the report. 
"(8) Not later than 1 year after the date on which 
the first aircraft is delivered under this Pilot Pro- 
gram, and yearly thereafter on the anniversary of the 
first delivery, the Secretary shall submit a report to 
the congressional defense committees describing the 
status of the Pilot Program. The Report will be based 
on at least 6 months of experience in operating the 
Pilot Program. 

"(9) No lease of operational support aircraft may be 
entered into under this section after September 30, 
2004. 

"(d) The authority granted to the Secretary of the 
Air Force by this section is separate from and in addi- 
tion to, and shall not be construed to impair or other- 
wise affect, the authority of the Secretary to procure 
transportation or enter into leases under a provision of 
law other than this section. 

"(e) The authority provided under this section may 
be used to lease not more than a total of six aircraft for 
the purposes of providing operational support." 

Lease of Firepighting, Crash Rescue, and Snow 
Removal Equipment 

Pub. L. 105-262, title VIII, §8126, Oct. 17, 1998, 112 Stat. 
2333, provided that: 

"(a) The Secretary of the Army and the Secretary of 
the Air Force may each enter into one or more multi- 
year leases of nontactical firefighting equipment, non- 
tactical crash rescue equipment, or nontactical snow 
removal equipment. The period of a lease entered into 
under this section shall be for any period not in excess 
of 10 years. Any such lease shall provide that perform- 
ance under the lease during the second and subsequent 
years of the contract is contingent upon the appropria- 
tion of funds and shall provide for a cancellation pay- 
ment to be made to the lessor if such appropriations 
are not made. 

"(b) Lease payments made under subsection (a) shall 
be made from amounts provided in this or future appro- 
priations Acts. 



"(c) This section is effective for all fiscal years begin- 
ning after September 30, 1998." 

Pilot Program for Leasing Commercial Utility 
Cargo Vehicles 

Pub. L. 104-106, div. A, title VIII, § 807(c), Feb. 10, 1996, 
110 Stat. 392, as amended by Pub. L. 106-65, div. A, title 
X, §1067(6), Oct. 5, 1999, 113 Stat. 774, authorized the 
Secretary of the Army to conduct a pilot program for 
leasing commercial utility cargo vehicles, directed the 
Secretary to submit to committees of Congress a report 
prior to commencement of the program containing 
plans for its implementation and setting forth the sav- 
ings in operating and support costs expected to be de- 
rived from retiring older commercial utility cargo ve- 
hicles, as compared to the expected costs of leasing 
newer commercial utility cargo vehicles, directed the 
Secretary to submit to committees of Congress a report 
on the status of the program not later than one year 
after the date on which the first lease under the pro- 
gram had been entered into, and provided that no lease 
could be entered into under the program after Sept. 30, 
2000. 

§2402. Prohibition of contractors limiting sub- 
contractor sales directly to the United States 

(a) Each contract for the purchase of supplies 
or services made by the Department of Defense 
shall provide that the contractor will not — 

(1) enter into any agreement with a sub- 
contractor under the contract that has the ef- 
fect of unreasonably restricting sales by the 
subcontractor directly to the United States of 
any item or process (including computer soft- 
ware) made or furnished by the subcontractor 
under the contract (or any follow-on produc- 
tion contract); or 

(2) otherwise act to restrict unreasonably 
the ability of a subcontractor to make sales to 
the United States described in clause (1). 

(b) This section does not prohibit a contractor 
from asserting rights it otherwise has under law. 

(c) This section does not apply to a contract 
that is for an amount not greater than the sim- 
plified acquisition threshold (as defined in sec- 
tion 134 of title 41). 

(d) (1) An agreement between the contractor in 
a contract for the acquisition of commercial 
items and a subcontractor under such contract 
that restricts sales by such subcontractor di- 
rectly to persons other than the contractor may 
not be considered to unreasonably restrict sales 
by that subcontractor to the United States in 
violation of the provision included in such con- 
tract pursuant to subsection (a) if the agree- 
ment does not result in the United States being 
treated differently with regard to the restriction 
than any other prospective purchaser of such 
commercial items from that subcontractor. 

(2) In paragraph (1), the term "commercial 
item" has the meaning given such term in sec- 
tion 103 of title 41. 

(Added Pub. L. 98-525, title XII, § 1234(a), Oct. 19, 
1984, 98 Stat. 2601; amended Pub. L. 103-355, title 
IV, § 4102(f), title VIII, § 8105(g), Oct. 13, 1994, 108 
Stat. 3340, 3392; Pub. L. 111-350, §5(b)(25), Jan. 4, 
2011, 124 Stat. 3844.) 

Amendments 

2011— Subsec. (c). Pub. L. 111-350, §5(b)(25)(A), sub- 
stituted "section 134 of title 41)" for "section 4(11) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
403(11)))". 
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Subsec. (d)(2). Pub. L. 111-350, §5(b)(25)(B), substituted 
"section 103 of title 41" for "section 4(12) of the Office 
of Federal Procurement Policy Act (41 U.S.C. 403(12))". 

1994— Subsecs. (c), (d). Pub. L. 103-355 added subsecs. 
(c) and (d). 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date 

Section 1234(c) of Pub. L. 98-525 provided that: "Sec- 
tion 2402 of title 10, United States Code (as added by 
subsection (a)), shall take effect at the end of the 180- 
day period beginning on the date of the enactment of 
this Act [Oct. 19, 1984]." 

[§2403. Repealed. Pub. L. 105-85, div. A, title VIII, 
§ 847(a), Nov. 18, 1997, 111 Stat. 1845] 

Section, added Pub. L. 98-525, title XII, § 1234(a), Oct. 
19, 1984, 98 Stat. 2601; amended Pub. L. 99-433, title I, 
§ 110(g)(5), Oct. 1. 1986, 100 Stat. 1004; Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 103-355, title 
II, §2402, Oct. 13, 1994, 108 Stat. 3324; Pub. L. 104-106, dlv. 
A, title XV, §1502(a)(21), Feb. 10, 1996, 110 Stat. 505, re- 
lated to major weapon systems and contractor guaran- 
tees. 

[§2404. Renumbered §2922e] 

[§2405. Repealed. Pub. L. 105-85, div. A, title VIII, 
§ 810(a)(1), Nov. 18, 1997, 111 Stat. 1839] 

Section, added Pub. L. 98-525, title XII, § 1234(a), Oct. 
19, 1984, 98 Stat. 2604; amended Pub. L. 102-484, div. A, 
title VIII, § 813(c), Oct. 23, 1992, 106 Stat. 2453; Pub. L. 
103-355, title II, § 2302(a), (b), Oct. 13, 1994, 108 Stat. 3321; 
Pub. L. 104-106, div. D, title XLIII, § 4321(b)(14), Feb. 10, 
1996, 110 Stat. 673, related to limitation on adjustment 
of shipbuilding contracts. 

Effective Date of Repeal 

Pub. L. 105-85, dlv. A, title VIII, § 810(b), Nov. 18, 1997, 
111 Stat. 1839, provided that: 

"(1) Except as provided in paragraph (2), the repeal 
made by subsection (a) [repealing this section] shall be 
effective with respect to claims, requests for equitable 
adjustment, and demands for payment under shipbuild- 
ing contracts that have been or are submitted before, 
on, or after the date of the enactment of this Act [Nov. 
18, 1997]. 

"(2) Section 2405 of title 10, United States Code, as in 
effect immediately before the date of the enactment of 
this Act, shall continue to apply to a contractor's 
claim, request for equitable adjustment, or demand for 
payment under a shipbuilding contract that was sub- 
mitted before such date if— 

"(A) a contracting officer denied the claim, request, 
or demand, and the period for appealing the decision 
to a court or board under the Contract Disputes Act 
of 1978 [see 41 U.S.C. 7101 et seq.] expired before such 
date; 

"(B) a court or board of contract appeals consider- 
ing the claim, request, or demand (including any ap- 
peal of a decision of a contracting officer to deny the 
claim, request, or demand) denied or dismissed the 
claim, request, or demand (or the appeal), and the ac- 
tion of the court or board became final and unappeal- 
able before such date; or 

"(C) the contractor released or releases the claim, 
request, or demand." 

[§240e. Repealed. Pub. L. 103-355, title II, 
§ 2201(b)(1), Oct. 13, 1994, 108 Stat. 3318] 

Section, added Pub. L. 99-145, title IX, § 917(a), Nov. 8, 
1985, 99 Stat. 689; amended Pub. L. 99-500, § 101(c) [title 



X, § 943(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-162, 
and Pub. L. 99-591, §101(c) [title X, §943(a)(l)], Oct. 30, 
1986, 100 Stat. 3341-82, 3341-162; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 943(a)(1), Nov. 14, 1986, 100 
Stat. 3942, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-180, dlv. A, title 
XII, §1231(13), Dec. 4, 1987, 101 Stat. 1160, required con- 
tractor under covered contract with an agency to make 
cost and pricing data available to agency in timely 
manner. 

Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

[§2407. Renumbered § 2350b] 

NATO Cooperative Logistic Support Agreements 

Section 1102 of Pub. L. 99-661, dlv. A, title XI, §1102, 
Nov. 14, 1986, 100 Stat. 3961, which authorized Secretary 
of Defense to enter Weapon System Partnership Agree- 
ments with one or more governments of other member 
countries of NATO, was repealed by Pub. L. 101-189, div. 
A, title IX, § 931(d)(2), Nov. 29, 1989, 103 Stat. 1535. See 
section 2350d of this title. 

NATO Cooperative Research and Development 

Section 1103 of Pub. L. 99-145, title XI, §1103, Nov. 8, 
1985, 99 Stat. 712, which urged and requested member 
nations of NATO to cooperate in research and develop- 
ment of defense equipment and munitions and In the 
production of defense equipment, was repealed by Pub. 
L. 101-189, div. A, title IX, § 931(d)(1), Nov. 29, 1989, 103 
Stat. 1535. See section 2350a of this title. 

Authority of Secretary of Defense in Connection 
With NATO AWACS Program 

Pub. L. 97-86, title I, §103, Dec. 1, 1981, 95 Stat. 1100, 
as amended by Pub. L. 97-252, title I, § 106, Sept. 8, 1982, 
96 Stat. 720; Pub. L. 98-94, title I, §105, Sept. 24, 1983, 97 
Stat. 620; Pub. L. 98-525, title I, §106, Oct. 19, 1984, 98 
Stat. 2503; Pub. L. 99-145, title I, § 106(b), Nov. 8, 1985, 99 
Stat. 596; Pub. L. 99-661, title I, §106, Nov. 14, 1986, 100 
Stat. 3827; Pub. L. 100-180, title I, §109, Dec. 4, 1987, 101 
Stat. 1036, which set forth authority of Secretary of De- 
fense in connection with NATO AWACS Program, was 
repealed by Pub. L. 101-189, div. A, title IX, § 932(b), 
Nov. 29, 1989, 103 Stat. 1537. See section 2350e of this 
title. Similar provisions were contained in the follow- 
ing prior authorization acts: 

Pub. L. 96-342, title I, §103, Sept. 8, 1980, 94 Stat. 1078. 

Pub. L. 96-107, title I, §104, Nov. 9, 1979, 93 Stat. 804. 

§ 2408. Prohibition on persons convicted of de- 
fense-contract related felonies and related 
criminal penalty on defense contractors 

(a) Prohibition. — (1) An individual who is con- 
victed of fraud or any other felony arising out of 
a contract with the Department of Defense shall 
be prohibited from each of the following-: 

(A) Working in a management or super- 
visory capacity on any defense contract or any 
first tier subcontract of a defense contract. 

(B) Serving on the board of directors of any 
defense contractor or any subcontractor 
awarded a contract directly by a defense con- 
tractor. 

(C) Serving as a consultant to any defense 
contractor or any subcontractor awarded a 
contract directly by a defense contractor. 

(D) Being involved in any other way, as de- 
termined under regulations prescribed by the 
Secretary of Defense, with a defense contract 
or first tier subcontract of a defense contract. 
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(2) Except as provided in paragraph (3), the 
prohibition in paragraph (1) shall apply for a pe- 
riod, as determined by the Secretary of Defense, 
of not less than five years after the date of the 
conviction. 

(3) The prohibition in paragraph (1) may apply 
with respect to an individual for a period of less 
than five years if the Secretary determines that 
the five-year period should be waived in the in- 
terests of national security. 

(4) The prohibition in paragraph (1) does not 
apply with respect to the following: 

(A) A contract referred to in subparagraph 
(A), (B), (C), or (D) of such paragraph that is 
not greater than the simplified acquisition 
threshold (as defined in section 134 of title 41). 

(B) A contract referred to in such subpara- 
graph that is for the acquisition of commer- 
cial items (as defined in section 103 of title 41). 

(C) A subcontract referred to in such sub- 
paragraph that is under a contract described 
in subparagraph (A) or (B). 

(b) Criminal Penalty. — A defense contractor 
or subcontractor shall be subject to a criminal 
penalty of not more than $500,000 if such con- 
tractor or subcontractor is convicted of know- 
ingly— 

(1) employing a person under a prohibition 
under subsection (a); or 

(2) allowing such a person to serve on the 
board of directors of such contractor or sub- 
contractor. 

(c) Single Point of Contact for Informa- 
tion. — (1) The Attorney General shall ensure 
that a single point of contact is established to 
enable a defense contractor or subcontractor to 
promptly obtain information regarding whether 
a person that the contractor or subcontractor 
proposes to use for an activity covered by para- 
graph (1) of subsection (a) is under a prohibition 
under that subsection. 

(2) The procedure for obtaining such informa- 
tion shall be specified in regulations prescribed 
by the Secretary of Defense under subsection 
(a). 

(Added Pub. L. 99-500, § 101(c) [title X, § 941(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-161, and Pub. 
L. 99-591, § 101(c) [title X, § 941(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-161; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 941(a)(1), Nov. 14, 
1986, 100 Stat. 3941, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-456, div. A, title VIII, § 831(a), Sept. 
29, 1988, 102 Stat. 2023; Pub. L. 101-510, div. A, 
title VIII, §812, Nov. 5, 1990, 104 Stat. 1596; Pub. 
L. 102-484, div. A, title VIII, § 815(a), Oct. 23, 1992, 
106 Stat. 2454; Pub. L. 103-355, title IV, §4102(g), 
title VIII, § 8105(h), Oct. 13, 1994, 108 Stat. 3340, 
3393; Pub. L. 104-106, div. A, title X, § 1062(e), Feb. 
10, 1996, 110 Stat. 444; Pub. L. 111-350, §5(b)(26), 
Jan. 4, 2011, 124 Stat. 3844.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2011— Subsec. (a)(4)(A). Pub. L. 111-350, §5(b)(26)(A), 
substituted "section 134 of title 41)" for "section 4(11) 



of the Office of Federal Procurement Policy Act (41 
U.S.C. 403(11)))". 

Subsec. (a)(4)(B). Pub. L. 111-350, §5(b)(26)(B), sub- 
stituted "section 103 of title 41)" for "section 4(12) of 
the Office of Federal Procurement Policy Act (41 U.S.C. 
403(12)))". 

1996— Subsec. (a)(3). Pub. L. 104-106 struck out at end 
"If the five-year period is waived, the Secretary shall 
submit to Congress a report stating the reasons for the 
waiver." 

1994— Subsec. (a)(4). Pub. L. 103-355, § 4102(g), added in- 
troductory provisions and subpar. (A). 

Subsec. (a)(4)(B). Pub. L. 103-355, § 8105(h)(1), added 
subpar. (B). 

Subsec. (a)(4)(C). Pub. L. 103-355, § 8105(h)(2), inserted 
"or (B)" before period at end. 

Pub. L. 103-355, § 4102(g), added subpar. (C). 

1992— Subsec. (c). Pub. L. 102-484 added subsec. (c). 

1990— Subsec. (a)(1)(A). Pub. L. 101-510, § 812(a)(1), in- 
serted before period at end "or any first tier sub- 
contract of a defense contract". 

Subsec. (a)(1)(B). Pub. L. 101-510, § 812(a)(2), inserted 
before period at end "or any subcontractor awarded a 
contract directly by a defense contractor". 

Subsec. (a)(1)(C). Pub. L. 101-510, § 812(a)(3), inserted 
before period at end "or any subcontractor awarded a 
contract directly by a defense contractor". 

Subsec. (a)(1)(D). Pub. L. 101-510, § 812(a)(4), inserted 
before period at end "or first tier subcontract of a de- 
fense contract". 

Subsec. (b). Pub. L. 101-510, §812(b), inserted "or sub- 
contractor" after "contractor" wherever appearing. 

1988 — Subsec. (a). Pub. L. 100-456 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "A person who is convicted of fraud or any other 
felony arising out of a contract with the Department of 
Defense shall be prohibited from working in a manage- 
ment or supervisory capacity on any defense contract, 
or serving on the board of directors of any defense con- 
tractor, for a period, as determined by the Secretary of 
Defense, of not less than one year from the date of the 
conviction." 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1988 Amendment 

Section 831(b) of Pub. L. 100-456 provided that: "Sec- 
tion 2408(a) of title 10, United States Code, as amended 
by subsection (a), shall apply with respect to individ- 
uals convicted after the date of the enactment of this 
Act [Sept. 29, 1988]." 

Effective Date 

Section 101(c) [title X, § 941(c)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 941(c) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2408 of title 10, United States Code (as added 
by subsection (a)(1)), shall apply with respect to em- 
ployment or service on a board of directors after the 
date of the enactment of this Act [Oct. 18, 1986]." 

DEADLINE FOR SINGLE POINT OF CONTACT 

Pub. L. 102-484, div. A, title VIII, § 815(b), Oct. 23, 1992, 
106 Stat. 2454, directed that the single point of contact 
required by subsec. (c) of this section be established not 
later than 120 days after Oct. 23, 1992. 

§ 2409. Contractor employees: protection from re- 
prisal for disclosure of certain information 

(a) Prohibition of Reprisals.— An employee 
of a contractor may not be discharged, demoted, 
or otherwise discriminated against as a reprisal 
for disclosing to a Member of Congress, a rep- 
resentative of a committee of Congress, an In- 
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speotor General, the Government Accountabil- 
ity Office, a Department of Defense employee re- 
sponsible for contract oversight or management, 
or an authorized official of an agency or the De- 
partment of Justice information that the em- 
ployee reasonably believes is evidence of gross 
mismanagement of a Department of Defense 
contract or grant, a gross waste of Department 
of Defense funds, a substantial and specific dan- 
ger to public health or safety, or a violation of 
law related to a Department of Defense contract 
(including the competition for or negotiation of 
a contract) or grant. 

(b) Investigation of Complaints. — (1) A per- 
son who believes that the person has been sub- 
jected to a reprisal prohibited by subsection (a) 
may submit a complaint to the Inspector Gen- 
eral of the Department of Defense, or the Inspec- 
tor General of the National Aeronautics and 
Space Administration in the case of a complaint 
regarding the National Aeronautics and Space 
Administration. Unless the Inspector General 
determines that the complaint is frivolous, the 
Inspector General shall investigate the com- 
plaint and, upon completion of such investiga- 
tion, submit a report of the findings of the in- 
vestigation to the person, the contractor con- 
cerned, and the head of the agency. 

(2)(A) Except as provided under subparagraph 
(B), the Inspector General shall make a deter- 
mination that a complaint is frivolous or submit 
a report under paragraph (1) within 180 days 
after receiving the complaint. 

(B) If the Inspector General is unable to com- 
plete an investigation in time to submit a report 
within the 180-day period specified in subpara- 
graph (A) and the person submitting the com- 
plaint agrees to an extension of time, the In- 
spector General shall submit a report under 
paragraph (1) within such additional period of 
time as shall be agreed upon between the Inspec- 
tor General and the person submitting the com- 
plaint. 

(c) Remedy and Enforcement Authority.— (1) 
Not later than 30 days after receiving an Inspec- 
tor General report pursuant to subsection (b), 
the head of the agency concerned shall deter- 
mine whether there is sufficient basis to con- 
clude that the contractor concerned has sub- 
jected the complainant to a reprisal prohibited 
by subsection (a) and shall either issue an order 
denying relief or shall take one or more of the 
following actions: 

(A) Order the contractor to take affirmative 
action to abate the reprisal. 

(B) Order the contractor to reinstate the 
person to the position that the person held be- 
fore the reprisal, together with the compensa- 
tion (including back pay), employment bene- 
fits, and other terms and conditions of em- 
ployment that would apply to the person in 
that position if the reprisal had not been 
taken. 

(C) Order the contractor to pay the com- 
plainant an amount equal to the aggregate 
amount of all costs and expenses (including at- 
torneys' fees and expert witnesses' fees) that 
were reasonably incurred by the complainant 
for, or in connection with, bringing the com- 
plaint regarding the reprisal, as determined by 
the head of the agency. 



(2) If the head of an executive agency issues an 
order denying relief under paragraph (1) or has 
not issued an order within 210 days after the 
submission of a complaint under subsection (b), 
or in the case of an extension of time under 
paragraph (b)(2)(B), not later than 30 days after 
the expiration of the extension of time, and 
there is no showing that such delay is due to the 
bad faith of the complainant, the complainant 
shall be deemed to have exhausted all adminis- 
trative remedies with respect to the complaint, 
and the complainant may bring a de novo action 
at law or equity against the contractor to seek 
compensatory damages and other relief avail- 
able under this section in the appropriate dis- 
trict court of the United States, which shall 
have jurisdiction over such an action without 
regard to the amount in controversy. Such an 
action shall, at the request of either party to 
the action, be tried by the court with a jury. 

(3) An Inspector General determination and an 
agency head order denying relief under para- 
graph (2) shall be admissible in evidence in any 
de novo action at law or equity brought pursu- 
ant to this subsection. 

(4) Whenever a person fails to comply with an 
order issued under paragraph (1), the head of the 
agency shall file an action for enforcement of 
such order in the United States district court 
for a district in which the reprisal was found to 
have occurred. In any action brought under this 
paragraph, the court may grant appropriate re- 
lief, including injunctive relief and compen- 
satory and exemplary damages. 

(5) Any person adversely affected or aggrieved 
by an order issued under paragraph (1) may ob- 
tain review of the order's conformance with this 
subsection, and any regulations issued to carry 
out this section, in the United States court of 
appeals for a circuit in which the reprisal is al- 
leged in the order to have occurred. No petition 
seeking such review may be filed more than 60 
days after issuance of the order by the head of 
the agency. Review shall conform to chapter 7 of 
title 5. 

(d) Construction.— Nothing in this section 
may be construed to authorize the discharge of, 
demotion of, or discrimination against an em- 
ployee for a disclosure other than a disclosure 
protected by subsection (a) or to modify or dero- 
gate from a right or remedy otherwise available 
to the employee. 

(e) Definitions. — In this section: 

(1) The term "agency" means an agency 
named in section 2303 of this title. 

(2) The term "head of an agency" has the 
meaning provided by section 2302(1) of this 
title. 

(3) The term "contract" means a contract 
awarded by the head of an agency. 

(4) The term "contractor" means a person 
awarded a contract or a grant with an agency. 

(5) The term "Inspector General" means an 
Inspector General appointed under the Inspec- 
tor General Act of 1978 and any Inspector Gen- 
eral that receives funding from, or has over- 
sight over contracts awarded for or on behalf 
of, the Secretary of Defense. 

(Added Pub. L. 99-500, § 101(c) [title X, § 942(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-162, and Pub. 
L. 99-591, § 101(c) [title X, § 942(a)(1)], Oct. 30, 1986, 
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100 Stat. 3341-82, 3341-162; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 942(a)(1), Nov. 14, 
1986, 100 Stat. 3942, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 102-25, title VII, §701(k)(l), Apr. 6, 1991, 
105 Stat. 116; Pub. L. 102-484, div. A, title X, 
§1052(30)(A), Oct. 23, 1992, 106 Stat. 2500; Pub. L. 

103- 355, title VI, § 6005(a), Oct. 13, 1994, 108 Stat. 
3364; Pub. L. 104-106, div. D, title XLIII, 
§4321(a)(10), Feb. 10, 1996, 110 Stat. 671; Pub. L. 
110-181, div. A, title VIII, §846, Jan. 28, 2008, 122 
Stat. 241.) 

References in Text 

The Inspector General Act of 1978, referred to in sub- 
sec. (e)(5), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, 
as amended, which is set out in the Appendix to Title 
5, Government Organization and Employees. 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 846(a), substituted 
"disclosing' to a Member of Congress, a representative 
of a committee of Congress, an Inspector General, the 
Government Accountability Office, a Department of 
Defense employee responsible for contract oversight or 
management," for "disclosing to a Member of Con- 
gress" and "information that the employee reasonably 
believes is evidence of gross mismanagement of a De- 
partment of Defense contract or grant, a gross waste of 
Department of Defense funds, a substantial and specific 
danger to public health or safety, or a violation of law 
related to a Department of Defense contract (including 
the competition for or negotiation of a contract) or 
grant" for "information relating to a substantial viola- 
tion of law related to a contract (including the com- 
petition for or negotiation of a contract)". 

Subsec. (b). Pub. L. 110-181, § 846(b), designated exist- 
ing provisions as par. (1), substituted "the Department 
of Defense, or the Inspector General of the National 
Aeronautics and Space Administration in the case of a 
complaint regarding the National Aeronautics and 
Space Administration" for "an agency", and added par. 
(2). 

Subsec. (c)(1). Pub. L. 110-181, § 846(c)(1), in introduc- 
tory provisions, substituted "Not later than 30 days 
after receiving an Inspector General report pursuant to 
subsection (b), the head of the agency concerned shall 
determine whether there is sufficient basis to conclude 
that the contractor concerned has subjected the com- 
plainant to a reprisal prohibited by subsection (a) and 
shall either issue an order denying relief or shall" for 
"If the head of the agency determines that a contractor 
has subjected a person to a reprisal prohibited by sub- 
section (a), the head of the agency may". 

Subsec. (c)(2) to (5). Pub. L. 110-181, § 846(c)(2), (3), 
added pars. (2) and (3) and redesignated former pars. (2) 
and (3) as (4) and (5), respectively. 

Subsec. (e)(4). Pub. L. 110-181, §846(d)(l), inserted "or 
a grant" after "a contract". 

Subsec. (e)(5). Pub. L. 110-181, § 846(d)(2), inserted 
"and any Inspector General that receives funding from, 
or has oversight over contracts awarded for or on be- 
half of, the Secretary of Defense" before period at end. 

1996 — Pub. L. 104-106 made technical correction to 
Pub. L. 103-355, § 6005(a). See 1994 Amendment note 
below. 

1994— Pub. L. 103-355, § 6005(a), as amended by Pub. L. 

104- 106, amended section generally. Prior to amend- 
ment, subsec. (a) related to prohibition of reprisals, 
subsec. (b) to investigation of complaints, subsec. (c) to 
construction of section, and subsec. (d) to coordination 
of section with former section 2409a of this title. 

1992— Subsec. (d). Pub. L. 102-484 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 



lows: "Effective Date. — This section shall not be in 
effect during the period when section 2409a of this title 
is in effect." 
1991— Subsec. (d). Pub. L. 102-25 added subsec. (d). 

Effective Date of 1996 Amendment 

Section 4321(a) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Oct. 
13, 1994, and as if included in Pub. L. 103-355 as enacted. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1992 Amendment 

Section 1052(30)(B) of Pub. L. 102-484 provided that: 
"The amendment made by subparagraph (A) [amending 
this section] shall take effect as if enacted immediately 
following the enactment of Public Law 102-25 (105 Stat. 
75)." 

Effective Date 

Section 101(c) [title X, § 942(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 942(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2409 of title 10, United States Code (as added 
by subsection (a)(1)), shall apply with respect to any re- 
prisal action taken on or after the date of the enact- 
ment of this Act [Oct. 18, 1986]." 

Information for Department of Defense Contrac- 
tor Employees on Their Whistleblower Rights 

Pub. L. 110-417, [div. A], title VIII, §842, Oct. 14, 2008, 
122 Stat. 4539, provided that: 

"(a) In General. — The Secretary of Defense shall en- 
sure that contractors of the Department of Defense in- 
form their employees in writing of employee whistle- 
blower rights and protections under section 2409 of title 
10, United States Code, as implemented by subpart 3.9 
of part I of title 48, Code of Federal Regulations. 

"(b) Contractor Defined. — In this section, the term 
'contractor' has the meaning given that term in section 
2409(e)(4) of title 10, United States Code." 

[§ 2409a. Repealed. Pub. L. 103-355, title VI, 
§ 6005(b)(1), Oct. 13, 1994, 108 Stat. 3365] 

Section, added Pub. L. 101-510, div. A, title VIII, 
§ 837(a)(1), Nov. 5, 1990, 104 Stat. 1616; amended Pub. L. 
102-25, title VII, §701(j)(4), (k)(2), Apr. 6, 1991, 105 Stat. 
116, 117, required promulgation of regulations prohibit- 
ing defense contractor from discharging or discriminat- 
ing against employee for disclosing to Government offi- 
cial information concerning contract between contrac- 
tor and Department of Defense evidencing violation of 
Federal law or regulation and providing certain com- 
plaint and investigation provisions and provided proce- 
dures for review and enforcement. 

Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§2410. Requests for equitable adjustment or 
other relief: certification 

(a) Certification Requirement. — A request 
for equitable adjustment to contract terms or 
request for relief under Public Law 85-804 (50 
U.S.C. 1431 et seq.) that exceeds the simplified 
acquisition threshold may not be paid unless a 
person authorized to certify the request on be- 
half of the contractor certifies, at the time the 
request is submitted, that — 
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(1) the request is made in good faith, and 

(2) the supporting data are accurate and 
complete to the best of that person's knowl- 
edge and belief. 

(b) Restriction on Legislative Payment of 
Claims. — In the case of a contract of an agency 
named in section 2303(a) of this title, no provi- 
sion of a law enacted after September 30, 1994, 
that directs the payment of a particular claim 
under such contract, a particular request for 
equitable adjustment to any term of such con- 
tract, or a particular request for relief under 
Public Law 85-804 (50 U.S.C. 1431 et seq.) regard- 
ing such contract may be implemented unless 
such provision of law — 

(1) specifically refers to this subsection; and 

(2) specifically states that this subsection 
does not apply with respect to the payment di- 
rected by that provision of law. 

(c) Definition. — In this section, the term 
"simplified acquisition threshold" has the 
meaning given that term in section 134 of title 
41. 

(Added Pub. L. 103-355, title II, § 2301(a), Oct. 13, 
1994, 108 Stat. 3320; amended Pub. L. 111-350, 
§5(b)(27), Jan. 4, 2011, 124 Stat. 3845.) 

References in Text 

Public Law 85-804, referred to in subsecs. (a) and (b), 
is Pub. L. 85-804, Aug. 28, 1958, 72 Stat. 972, which is 
classified generally to chapter 29 (§1431 et seq.) of Title 
50, War and National Defense. For complete classifica- 
tion of this Act to the Code, see Tables. 

Prior Provisions 

A prior section, added Pub. L. 100-370, § 1(h)(2), July 
19, 1988, 102 Stat. 847, provided that contract claims, re- 
quests for equitable adjustments, requests for relief 
under section 1431 et seq. of Title 50, War and National 
Defense, and other similar requests by contractors ex- 
ceeding $100,000 were not to be paid unless senior offi- 
cial of contractor certified that claim or request was 
made in good faith and that data submitted was accu- 
rate and complete to the best of such official's knowl- 
edge and belief, prior to repeal by Pub. L. 102-484, div. 
A, title VIII, § 813(b), Oct. 23, 1992, 106 Stat. 2453, effec- 
tive upon promulgation of regulations pursuant to 
former section 2410e of this title [Interim rules, effec- 
tive Apr. 30, 1993, were promulgated and published in 
the Federal Register, 58 F.R. 28458, May 13, 1993, and 
final rules, effective May 27, 1994, were promulgated 
and published in the Federal Register, 59 F.R. 27662, 
May 27, 1994]. 

Amendments 

2011 — Subsec. (c). Pub. L. 111-350 substituted "section 
134 of title 41" for "section 4(11) of the Office of Federal 
Procurement Policy Act". 

Effective Date 

For effective date and applicability of section, see 
section 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2410a. Contracts for periods crossing fiscal 
years: severable service contracts; leases of 
real or personal property 

(a) Authority.— (1) The Secretary of Defense, 
the Secretary of a military department, or the 
Secretary of Homeland Security with respect to 
the Coast Guard when it is not operating as a 
service in the Navy, may enter into a contract 



for a purpose described in paragraph (2) for a pe- 
riod that begins in one fiscal year and ends in 
the next fiscal year if (without regard to any op- 
tion to extend the period of the contract) the 
contract period does not exceed one year. 

(2) The purpose of a contract described in this 
paragraph is as follows: 

(A) The procurement of severable services. 

(B) The lease of real or personal property, 
including the maintenance of such property 
when contracted for as part of the lease agree- 
ment. 

(b) Obligation of Funds. — Funds made avail- 
able for a fiscal year may be obligated for the 
total amount of a contract entered into under 
the authority of subsection (a). 

(Added Pub. L. 100-370, § 1(h)(2), July 19, 1988, 102 
Stat. 847; amended Pub. L. 102-190, div. A, title 
III, §342, Dec. 5, 1991, 105 Stat. 1343; Pub. L. 
104-324, title II, § 214(b), Oct. 19, 1996, 110 Stat. 
3915; Pub. L. 105-85, div. A, title VIII, § 801(a), 
Nov. 18, 1997, 111 Stat. 1831; Pub. L. 107-296, title 
XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; 
Pub. L. 108-136, div. A, title X, § 1005(a), (b)(1), 
Nov. 24, 2003, 117 Stat. 1584.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§ 8005(e), (h), (Z)], Dec. 19, 1985, 99 Stat. 1185, 1202. 

Amendments 

2003— Pub. L. 108-136, § 1005(b)(1), amended section 
catchline generally, substituting "Contracts for peri- 
ods crossing fiscal years: severable service contracts; 
leases of real or personal property" for "Severable serv- 
ice contracts for periods crossing fiscal years". 

Subsec. (a). Pub. L. 108-136, §1005(a), inserted "(1)" be- 
fore "The Secretary of Defense", substituted "for a 
purpose described in paragraph (2)" for "for procure- 
ment of severable services", and added par. (2). 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1997 — Pub. L. 105-85 amended section generally. Prior 
to amendment, section related to availability of appro- 
priated funds for payments under contracts for various 
types of maintenance, leases, and operations and au- 
thorized Secretary of Transportation to enter into con- 
tracts for procurement of severable services. 

1996 — Pub. L. 104-324 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1991— Par. (1). Pub. L. 102-190, §342(1), inserted 
", equipment," after "tools". 

Par. (4). Pub. L. 102-190, §342(2), added par. (4). 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title X, § 1005(c), Nov. 24, 2003, 
117 Stat. 1585, provided that: "The amendments made 
by this section [amending this section] shall not apply 
to funds appropriated for a fiscal year before fiscal year 
2004." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 2410b. Contractor inventory accounting sys- 
tems: standards 

(a) The Secretary of Defense shall prescribe in 
regulations — 

(1) standards for inventory accounting sys- 
tems used by contractors under contract with 
the Department of Defense; and 
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(2) appropriate enforcement requirements 
with respect to such standards. 

(b) The regulations prescribed pursuant to 
subsection (a) shall not apply to a contract that 
is for an amount not greater than the simplified 
acquisition threshold. 

(c) The regulations prescribed pursuant to sub- 
section (a) shall not apply to a contract for the 
purchase of commercial items (as defined in sec- 
tion 103 of title 41). 

(Added Pub. L. 100-456, div. A, title VIII, 
§ 834(a)(1), Sept. 29, 1988, 102 Stat. 2024; amended 
Pub. L. 103-355, title IV, § 4102(h), title VIII, 
§8105(i), Oct. 13, 1994, 108 Stat. 3341, 3393; Pub. L. 
104-106, div. D, title XLIII, § 4301(a)(1), Feb. 10, 
1996, 110 Stat. 656; Pub. L. 104-201, div. A, title X, 
§ 1074(b)(3), Sept. 23, 1996, 110 Stat. 2660; Pub. L. 
111-350, §5(b)(28), Jan. 4, 2011, 124 Stat. 3845.) 

Amendments 

2011— Subsec. (c). Pub. L. 111-350 substituted "section 
103 of title 41)" for "section 4(12) of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 403(12)))". 

1996— Subsec. (a)(2). Pub. L. 104-106, as amended by 
Pub. L. 104-201, struck out "certification and" after 
"appropriate". 

1994— Subsecs. (a), (b). Pub. L. 103-355, § 4102(h), des- 
ignated existing provisions as subsec. (a) and added 
subsec. (b). 

Subsec. (c). Pub. L. 103-355, §8105(i), added subsec. (c). 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Regulations 

Section 834(b) of Pub. L. 100-456 provided that: 
"(1) The Secretary of Defense shall prescribe the reg- 
ulations required by paragraph (1) of section 2410b of 
title 10, United States Code, as added by subsection (a), 
not later than 30 days after the date of the enactment 
of this Act [Sept. 29, 1988]. 

"(2) The Secretary of Defense shall prescribe the reg- 
ulations required by paragraph (2) of section 2410b of 
title 10, United States Code, as added by subsection (a), 
not later than 180 days after the date of the enactment 
of this Act." 

[§ 2410c. Renumbered §2922f] 

Codification 

Another section 2410c was renumbered section 2410] of 
this title. 

§2410d. Subcontracting plans: credit for certain 
purchases 

(a) Purchases Benefiting Severely Handi- 
capped Persons. — In the case of a business con- 
cern that has negotiated a small business sub- 
contracting plan with a military department or 
a Defense Agency, purchases made by that busi- 
ness concern from qualified nonprofit agencies 
for the blind or other severely handicapped shall 
count toward meeting the subcontracting goal 
provided in that plan. 

(b) Definitions.— In this section: 

(1) The term "small business subcontracting 
plan" means a plan negotiated pursuant to 



section 8(d) of the Small Business Act (15 
U.S.C. 637(d)) that establishes a goal for the 
participation of small business concerns as 
subcontractors under a contract. 

(2) The term "qualified nonprofit agency for 
the blind or other severely handicapped" 
means — 

(A) a qualified nonprofit agency for the 
blind, as defined in section 8501(7) of title 41; 

(B) a qualified nonprofit agency for other 
severely disabled, as defined in section 
8501(6) of title 41; and 

(C) a central nonprofit agency designated 
by the Committee for Purchase from People 
Who Are Blind or Severely Disabled under 
section 8503(c) of title 41. 

(Added Pub. L. 102-484, div. A, title VIII, 
§ 808(b)(1), Oct. 23, 1992, 106 Stat. 2449; amended 
Pub. L. 103-337, div. A, title VIII, §804, Oct. 5, 
1994, 108 Stat. 2815; Pub. L. 104-106, div. D, title 
XLIII, §4321(b)(15), Feb. 10, 1996, 110 Stat. 673; 
Pub. L. 105-85, div. A, title VIII, §835, Nov. 18, 
1997, 111 Stat. 1843; Pub. L. 106-65, div. A, title 
VIII, §807, Oct. 5, 1999, 113 Stat. 705; Pub. L. 
111-350, §5(b)(29), Jan. 4, 2011, 124 Stat. 3845.) 

Codification 

Another section 2410d was renumbered section 2410k 
of this title. 

Amendments 

2011— Subsec. (b)(2)(A). Pub. L. 111-350, §5(b)(29)(A), 
substituted "section 8501(7) of title 41" for "section 5(3) 
of the Javits-Wagner-O'Day Act (41 U.S.C. 48b(3))". 

Subsec. (b)(2)(B). Pub. L. 111-350, §5(b)(29)(B), sub- 
stituted "disabled, as defined in section 8501(6) of title 
41" for "handicapped, as defined in section 5(4) of such 
Act (41 U.S.C. 48b(4))". 

Subsec. (b)(2)(C). Pub. L. 111-350, §5(b)(29)(C), sub- 
stituted "section 8503(c) of title 41" for "section 2(c) of 
such Act (41 U.S.C. 47(c))". 

1999— Subsec. (c). Pub. L. 106-65 struck out heading 
and text of subsec. (c). Text read as follows: "Sub- 
section (a) shall cease to be effective at the end of Sep- 
tember 30, 1999." 

1997 — Subsec. (c). Pub. L. 105-85 substituted "Septem- 
ber 30, 1999" for "September 30, 1997". 

1996— Subsec. (b)(3). Pub. L. 104-106 struck out par. (3) 
which read as follows: "The term 'Javits-Wagner-O'Day 
Act' means the Act entitled An Act to create a Com- 
mittee on Purchases of Blind-made Products, and for 
other purposes', approved June 25, 1938 (41 U.S.C. 
46-48c), commonly referred to as the Wagner-O'Day 
Act, that was revised and reenacted in the Act of June 
23, 1971 (85 Stat. 77), commonly referred to as the Jav- 
its-Wagner-O'Day Act." 

1994— Subsec. (b)(2)(C). Pub. L. 103-337, §804(1)(A), 
added subpar. (C). 

Subsec. (b)(3), (4). Pub. L. 103-337, §804(1)(B), (C), re- 
designated par. (4) as (3) and struck out former par. (3) 
which read as follows: "The terms 'approved commod- 
ity' and 'approved service' mean a commodity and a 
service, respectively, that has been determined by the 
Committee for Purchase from the Blind and Other Se- 
verely Handicapped under section 2 of such Act (41 
U.S.C. 47) to be suitable for procurement by the Federal 
Government." 

Subsec. (c). Pub. L. 103-337, §804(2), substituted "Sep- 
tember 30, 1997" for "September 30, 1994". 

Effective Date of 1997 Amendment 

Section 835 of Pub. L. 105-85 provided that the amend- 
ment made by that section is effective as of Sept. 30, 
1997. 
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Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date 

Section 808(c) of Pub. L. 102-484 provided that: "Sec- 
tions 2301(d) and 2410d of title 10, United States Code 
(as added by subsections (a) and (b), respectively), shall 
take effect on October 1, 1993." 

Contract Participation by Agencies for the Blind 
or Other Severely Handicapped 

Pub. L. 108-8V, title VIII, §8025, Sept. 30, 2003, 117 Stat. 
1077, provided that: 

"(a) Of the funds for the procurement of supplies or 
services appropriated by this Act [see Tables for classi- 
fication] and hereafter, qualified nonprofit agencies for 
the blind or other severely handicapped shall be af- 
forded the maximum practicable opportunity to par- 
ticipate as subcontractors and suppliers in the perform- 
ance of contracts let by the Department of Defense. 

"(b) During the current fiscal year and hereafter, a 
business concern which has negotiated with a military 
service or defense agency a subcontracting plan for the 
participation by small business concerns pursuant to 
section 8(d) of the Small Business Act (15 U.S.C. 637(d)) 
shall be given credit toward meeting that subcontract- 
ing goal for any purchases made from qualified non- 
profit agencies for the blind or other severely handi- 
capped. 

"(c) For the purpose of this section, the phrase 'quali- 
fied nonprofit agency for the blind or other severely 
handicapped' means a nonprofit agency for the blind or 
other severely handicapped that has been approved by 
the Committee for the Purchase from the Blind and 
Other Severely Handicapped under the Javits-Wagner- 
O'Day Act ([former] 41 U.S.C. 46-48[c]) [now 41 U.S.C. 
8501 et seq.]." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 107-248, title VIII, §8025, Oct. 23, 2002, 116 Stat. 
1542. 

Pub. L. 107-117, div. A, title VIII, §8028, Jan. 10, 2002, 
115 Stat. 2253. 

Pub. L. 106-259, title VIII, §8028, Aug. 9, 2000, 114 Stat. 
680. 

Pub. L. 106-79, title VIII, §8030, Oct. 25, 1999, 113 Stat. 
1237. 

Pub. L. 105-262, title VIII, §8030, Oct. 17, 1998, 112 Stat. 
2303 

Pub. L. 105-56, title VIII, §8031, Oct. 8, 1997, 111 Stat. 
1226. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8033], Sept. 30, 1996, 110 Stat. 3009-71, 3009-95. 

Pub. L. 104-61, title VIII, §8042, Dec. 1, 1995, 109 Stat. 
660. 

Pub. L. 103-335, title VIII, §8048, Sept. 30, 1994, 108 
Stat. 2628. 

Pub. L. 103-139, title VIII, §8055, Nov. 11, 1993, 107 
Stat. 1452. 

Pub. L. 102-396, title IX. §9077. Oct. 6, 1992, 106 Stat. 
1918. 

Pub. L. 102-172, title VIII, §8082, Nov. 26, 1991, 105 
Stat. 1190. 

Pub. L. 101-511, title VIII, §8117, Nov. 5, 1990, 104 Stat. 
1905. 

[§2410e. Repealed. Pub. L. 103-355, title II, 
§ 2301(b), Oct. 13, 1994, 108 Stat. 3321] 

Section, added Pub. L. 102-484, div. A, title VIII, 
§ 813(a)(1), Oct. 23, 1992, 106 Stat. 2452, directed Sec- 
retary of Defense to propose, for inclusion in Federal 
Acquisition Regulation, regulations relating to certifi- 
cation of contract claims, requests for equitable adjust- 
ment to contract terms, and requests for relief under 
section 1431 et seq. of Title 50, War and National De- 
fense, that exceeded $100,000. 



Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 2410f. Debarment of persons convicted of fraud- 
ulent use of "Made in America" labels 

(a) If the Secretary of Defense determines that 
a person has been convicted of intentionally 
affixing a label bearing a "Made in America" in- 
scription, or another inscription with the same 
meaning, to any product sold in or shipped to 
the United States that is not made in America, 
the Secretary shall determine, not later than 90 
days after determining that the person has been 
so convicted, whether the person should be de- 
barred from contracting with the Department of 
Defense. 

(b) In this section, the term "debar" has the 
meaning given that term by section 2393(c) of 
this title. 

(Added Pub. L. 102-484, div. A, title VIII, 
§ 834(a)(1), Oct. 23, 1992, 106 Stat. 2461; amended 
Pub. L. 104-106, div. A, title X, § 1062(f), title XV, 
§1503(a)(22), Feb. 10, 1996, 110 Stat. 444, 512; Pub. 
L. 107-107, div. A, title X, §1048(a)(20), Dec. 28, 
2001, 115 Stat. 1223.) 

Amendments 

2001— Subsec. (a). Pub. L. 107-107 inserted ", or an- 
other inscription with the same meaning," after "in- 
scription". 

1996— Subsec. (a). Pub. L. 104-106, § 1062(f), struck out 
at end "If the Secretary determines that the person 
should not be debarred, the Secretary shall submit to 
Congress a report on such determination not later than 
30 days after the determination is made." 

Subsec. (b). Pub. L. 104-106, § 1503(a)(22), substituted 
"In" for "For purposes of". 

Effective Date of 1992 Amendment 

Section 834(b) of Pub. L. 102-484 provided that: "Sec- 
tion 2410f of title 10, United States Code, as added by 
subsection (a), shall take effect 90 days after the date 
of the enactment of this Act [Oct. 23, 1992]." 

Prohibition of Contracts 

Pub. L. 106-398, §1 [[div. A], title VIII, § 825(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-220, provided that: "If the 
Secretary of Defense determines that a person has been 
convicted of intentionally affixing a label bearing a 
'Made in America' inscription, or another inscription 
with the same meaning, to any product sold in or 
shipped to the United States that is not made in the 
United States, the Secretary shall determine, in ac- 
cordance with section 2410f of title 10, United States 
Code, whether the person should be debarred from con- 
tracting with the Department of Defense." 

Similar provisions were contained in the following 
prior authorization acts: 

Pub. L. 106-65, div. A, title VIII, § 816(b), Oct. 5, 1999, 
113 Stat. 712. 

Pub. L. 103-160, div. A, title VIII, § 849(b), Nov. 30, 1993, 
107 Stat. 1725. 

§2410g. Advance notification of contract per- 
formance outside the United States 

(a) Notification.— (1) A firm that is perform- 
ing a Department of Defense contract for an 
amount exceeding $10,000,000, or is submitting a 
bid or proposal for such a contract, shall notify 
the Department of Defense in advance of any in- 
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tention of the firm or any first-tier subcontrac- 
tor of the firm to perform outside the United 
States and Canada any part of the contract that 
exceeds $500,000 in value and could be performed 
inside the United States or Canada. 

(2) If a firm submitting a bid or proposal for a 
Department of Defense contract is required to 
submit a notification under this subsection, and 
the firm is aware, at the time it submits its bid 
or proposal, that the firm intends to perform 
outside the United States and Canada any part 
of the contract that exceeds $500,000 in value and 
could be performed inside the United States or 
Canada, the firm shall include the notification 
in its bid or proposal. 

(3) The notification by a firm under paragraph 
(1) with respect to a first-tier subcontractor 
shall be made, to the maximum extent prac- 
ticable, at least 30 days before award of the sub- 
contract. 

(b) Recipient of Notification.— The firm shall 
transmit the notification — 

(1) in the case of a contract of a military de- 
partment, to such officer or employee of that 
military department as the Secretary of the 
military department may direct; and 

(2) in the case of any other Department of 
Defense contract, to such officer or employee 
of the Department of Defense as the Secretary 
of Defense may direct. 

(c) Availability of Notifications. — The Sec- 
retary of Defense shall ensure that the notifica- 
tions (or copies) are maintained in compiled 
form for a period of 5 years after the date of sub- 
mission and are available for use in the prepara- 
tion of the national defense technology and in- 
dustrial base assessment carried out under sec- 
tion 2505 of this title. 

(d) Inapplicability to Certain Contracts. — 
This section shall not apply to contracts for any 
of the following: 

(1) Commercial items (as defined in section 
103 of title 41). 

(2) Military construction. 

(3) Ores. 

(4) Natural gas. 

(5) Utilities. 

(6) Petroleum products and crudes. 

(7) Timber. 

(8) Subsistence. 

(Added Pub. L. 102-484, div. A, title VIII, 
§ 840(a)(1), Oct. 23, 1992, 106 Stat. 2466; amended 
Pub. L. 104-106, div. D, title XLIII, §4321(b)(16), 
Feb. 10, 1996, 110 Stat. 673; Pub. L. 111-350, 
§5(b)(30), Jan. 4, 2011, 124 Stat. 3845.) 

Amendments 

2011— Subsec. (d)(1). Pub. L. 111-350 substituted "sec- 
tion 103 of title 41)" for "section 4(12) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 403(12)))". 

1996— Subsec. (d)(1). Pub. L. 104-106 inserted "(as de- 
fined in section 4(12) of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 403(12)))" before period at 
end. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Effective Date of 1992 Amendment 

Section 840(b) of Pub. L. 102-484 provided that: "Sec- 
tion 2410g- of title 10, United States Code (as added by 



subsection (a)), shall take effect 90 days after the date 
of the enactment of this Act [Oct. 23, 1992]." 

[§ 2410h. Renumbered § 1747] 

§ 2410i. Prohibition on contracting with entities 
that comply with the secondary Arab boycott 
of Israel 

(a) Policy.— Under section 3(5)(A) of the Ex- 
port Administration Act of 1979 (50 U.S.C. App. 
2402(5)(A)), it is the policy of the United States 
to oppose restrictive trade practices or boycotts 
fostered or imposed by foreign countries against 
other countries friendly to the United States or 
against any other United States person. 

(b) Prohibition.— (1) Consistent with the pol- 
icy referred to in subsection (a), the Department 
of Defense may not award a contract for an 
amount in excess of the simplified acquisition 
threshold (as defined in section 134 of title 41) to 
a foreign entity unless that entity certifies to 
the Secretary of Defense that it does not comply 
with the secondary Arab boycott of Israel. 

(2) In paragraph (1), the term "foreign entity" 
means a foreign person, a foreign company, or 
any other foreign entity. 

(c) Waiver Authority.— The Secretary of De- 
fense may waive the prohibition in subsection 
(b) in specific instances when the Secretary de- 
termines that the waiver is necessary in the na- 
tional security interests of the United States. 
Within 15 days after the end of each fiscal year, 
the Secretary shall submit to Congress a report 
identifying each contract for which a waiver was 
granted under this subsection during that fiscal 
year. 

(d) Exceptions.— Subsection (b) does not 
apply— 

(1) to contracts for consumable supplies, pro- 
visions, or services that are intended to be 
used for the support of United States forces or 
of allied forces in a foreign country; or 

(2) to contracts pertaining to the use of any 
equipment, technology, data, or services for 
intelligence or classified purposes by the 
United States Government in the interests of 
national security or to the acquisition or lease 
of any such equipment, technology, data, or 
services by the United States Government in 
the interests of national security. 

(Added Pub. L. 102-484, div. A, title XIII, 
§ 1332(a), Oct. 23, 1992, 106 Stat. 2555; amended 
Pub. L. 111-350, §§4, 5(b)(31), Jan. 4, 2011, 124 Stat. 
3841, 3845.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-350 substituted "sim- 
plified acquisition threshold (as defined in section 134 
of title 41)" for "small purchase threshold (as defined in 
section 4(11) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 403(11)))". 

§ 2410j. Displaced contractor employees: assist- 
ance to obtain certification and employment 
as teachers or employment as teachers' aides 

(a) Assistance Program.— The Secretary of 
Defense may enter into a cooperative agreement 
with a defense contractor in order — 

(1) to assist an eligible scientist or engineer 
employed by the contractor whose employ- 
ment is terminated to obtain — 
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(A) certification or licensure as an elemen- 
tary or secondary school teacher; or 

(B) the credentials necessary to serve as a 
teacher's aide; and 

(2) to facilitate the employment of the sci- 
entist or engineer by a local educational agen- 
cy that — 

(A) is receiving a grant under title I of the 
Elementary and Secondary Education Act of 
1965 (20 U.S.C. 6301 et seq.) as a result of hav- 
ing within its jurisdiction concentrations of 
children from low-income families; and 

(B) is also experiencing a shortage of 
teachers or teachers' aides. 

(b) Eligible Defense Contractors.— (1) The 
Secretary of Defense shall establish an applica- 
tion and selection process for the participation 
of defense contractors in a cooperative agree- 
ment authorized under subsection (a). 

(2) The Secretary shall determine which de- 
fense contractors are eligible to participate in 
the placement program on the basis of applica- 
tions submitted under subsection (c). The Sec- 
retary shall limit participation to those defense 
contractors or subcontractors that — 

(A) produce goods or services for the Depart- 
ment of Defense pursuant to a defense con- 
tract or operate nuclear weapons manufactur- 
ing facilities for the Department of Energy; 
and 

(B) have recently reduced operations, or are 
likely to reduce operations, due to the comple- 
tion or termination of a defense contract or 
program or by reductions in defense spending. 

(3) The Secretary shall give special consider- 
ation to defense contractors who are located in 
areas that have been hit particularly hard by re- 
ductions in defense spending. 

(c) Defense Contractor Applications. — (1) A 
defense contractor desiring to enter into a coop- 
erative agreement with the Secretary of Defense 
under subsection (a) shall submit an application 
to the Secretary containing the following: 

(A) Evidence that the contractor has been, 
or is expected to be, adversely affected by the 
completion or termination of a defense con- 
tract or program or by reductions in defense 
spending. 

(B) An explanation that scientists and engi- 
neers employed by the contractor have been 
terminated, laid off, or retired, or are likely to 
be terminated, laid off, or retired, as a result 
of the completion or termination of a defense 
contract or program or reductions in defense 
spending. 

(C) A description of programs implemented 
or proposed by the contractor to assist these 
scientists and engineers. 

(D) A commitment to help fund the costs as- 
sociated with the placement program by pay- 
ing 50 percent of the stipend provided under 
subsection (g) to an employee or former em- 
ployee of the contractor selected to receive as- 
sistance under this section. 

(2) Once a cooperative agreement is entered 
into under subsection (a) between the Secretary 
and the defense contractor, the contractor shall 
publicize the program and distribute applica- 
tions to prospective participants, and assist the 



prospective participants with the State screen- 
ing process. 

(d) Eligible Scientists and Engineers. — An 
individual shall be eligible for selection by the 
Secretary of Defense to receive assistance under 
this section if the individual — 

(1) is employed or has been employed for not 
less than five years as a scientist or engineer 
with a private defense contractor that has en- 
tered into an agreement under subsection (a); 

(2) has received — 

(A) in the case of an individual applying 
for assistance for placement as an elemen- 
tary or secondary school teacher, a bacca- 
laureate or advanced degree from an accred- 
ited institution of higher education; or 

(B) in the case of an individual applying 
for assistance for placement as a teacher's 
aide in an elementary or secondary school, 
an associate, baccalaureate, or advanced de- 
gree from an accredited institution of higher 
education or a junior or community college; 
and 

(3) has been terminated or laid off (or re- 
ceived notice of termination or lay off) 

suit of the completion or termination of a de- 
fense contract or program or reductions in de- 
fense spending; and 

(4) satisfies such other criteria for selection 
as the Secretary may prescribe. 

(e) Selection of Participants. — (1) In select- 
ing participants to receive assistance for place- 
ment as elementary or secondary school teach- 
ers, the Secretary shall give priority to individ- 
uals who — 

(A) have educational, military, or employ- 
ment experience in science, mathematics, or 
engineering and agree to seek employment as 
science, mathematics, or engineering teachers 
in elementary or secondary schools; or 

(B) have educational, military, or employ- 
ment experience in another subject area iden- 
tified by the Secretary, in consultation with 
the Secretary of Education, as important for 
national educational objectives and agree to 
seek employment in that subject area in ele- 
mentary or secondary schools. 

(2) The Secretary may not select an individual 
under this section unless the Secretary has suf- 
ficient appropriations to carry out this section 
available at the time of the selection to satisfy 
the obligations to be incurred by the United 
States under this section with respect to that 
individual. 

(f) Agreement. — An individual selected under 
this section shall be required to enter into an 
agreement with the Secretary in which the par- 
ticipant agrees — 

(1) to obtain, within such time as the Sec- 
retary may require, certification or licensure 
as an elementary or secondary school teacher 
or the necessary credentials to serve as a 
teacher's aide in an elementary or secondary 
school; and 

(2) to accept — 

(A) in the case of an individual selected for 
assistance for placement as a teacher, an 
offer of full-time employment as an elemen- 
tary or secondary school teacher for not less 
than two school years with a local edu- 
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cational agency identified under section 
1151(b)(2) of this title, as in effect on October 
4, 1999, to begin the school year after obtain- 
ing that certification or licensure; or 

(B) in the case of an individual selected for 
assistance for placement as a teacher's aide, 
an offer of full-time employment as a teach- 
er's aide in an elementary or secondary 
school for not less than two school years 
with a local educational agency identified 
under section 1151(b)(3) of this title, as in ef- 
fect on October 4, 1999, to begin the school 
year after obtaining the necessary creden- 
tials. 

(g) Stipend for Participants. — (1) The Sec- 
retary of Defense shall pay to each participant 
in the placement program a stipend in an 
amount equal to the lesser of — 

(A) $5,000; or 

(B) the total costs of the type described in 
paragraphs (1), (2), (3), (8), and (9) of section 472 
of the Higher Education Act of 1965 (20 U.S.C. 
1087ZZ) incurred by the participant while ob- 
taining teacher certification or licensure or 
the necessary credentials to serve as a teach- 
er's aide and employment as an elementary or 
secondary school teacher or teacher aide. 

(2) A stipend provided under this section shall 
be taken into account in determining the eligi- 
bility of the participant for Federal student fi- 
nancial assistance provided under title IV of the 
Higher Education Act of 1965 (20 U.S.C. 1070 et 
seq.). 

(h) Placement op Participants as Teachers 
and Teachers' Aides. — Subsections (h) through 
(k) of section 1151 of this title, as in effect on 
October 4, 1999, shall apply with respect to the 
placement as teachers and teachers' aides of in- 
dividuals selected under this section. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4443(a), Oct. 23, 1992, 106 Stat. 2732, § 2410c; re- 
numbered §2410j and amended Pub. L. 103-35, 
title II, § 201(b)(1)(A), (g)(6), May 31, 1993, 107 
Stat. 97, 100; Pub. L. 103-160, div. A, title XIII, 
§ 1331(c)(3), Nov. 30, 1993, 107 Stat. 1792; Pub. L. 

103- 382, title III, § 391(b)(5), Oct. 20, 1994, 108 Stat. 
4022; Pub. L. 104-106, div. A, title XV, 
§1503(a)(23), Feb. 10, 1996, 110 Stat. 512; Pub. L. 

104- 201, div. A, title V, § 576(c), Sept. 23, 1996, 110 
Stat. 2535; Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(14)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-291.) 

References in Text 

The Elementary and Secondary Education Act of 
1965, referred to in subsec. (a)(2)(A), is Pub. L. 89-10, 
Apr. 11, 1965, 79 Stat. 27, as amended. Title I of the Act 
is classified generally to subchapter I (§6301 et seq.) of 
chapter 70 of Title 20, Education. For complete classi- 
fication of this Act to the Code, see Short Title note 
set out under section 6301 of Title 20 and Tables. 

Section 1151 of this title, referred to in subsecs. 
(f)(2)(A), (B) and (h), was repealed by Pub. L. 106-65, div. 
A, title XVII, § 1707(a)(1), Oct. 5, 1999, 113 Stat. 823, and 
a new section 1151 of this title was subsequently added 
by Pub. L. 109-364, § 561(a). 

The Higher Education Act of 1965, referred to in sub- 
sec. (g)(2), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219, 
as amended. Title IV of the Act is classified generally 
to subchapter IV (§1070 et seq.) of chapter 28 of Title 20 
and part C (§2751 et seq.) of subchapter I of chapter 34 
of Title 42, The Public Health and Welfare. For com- 



plete classification of this Act to the Code, see Short 
Title note set out under section 1001 of Title 20 and 
Tables. 

Amendments 

2000— Subsec. (f)(2). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(14)(A)], inserted "as in effect on October 4, 
1999," after "of this title," in subpars. (A) and (B). 

Subsec. (h). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(14)(B)], inserted ", as in effect on October 4, 
1999," after "of this title". 

1996— Subsec. (a)(2)(A). Pub. L. 104-106 substituted 
"6301" for "2701". 

Subsec. (f)(2)(A), (B). Pub. L. 104-201 substituted "two 
school years" for "five school years". 

1994— Subsec. (a)(2)(A). Pub. L. 103-382 struck out 
"chapter 1 of" after "grant under". 

1993— Pub. L. 103-35, § 201(b)(1)(A), renumbered section 
2410c of this title as this section. 

Subsec. (f)(2)(A), (B). Pub. L. 103-160 substituted "five 
school years" for "two school years". 

Subsec. (f)(2)(B). Pub. L. 103-35, § 201(g)(6), substituted 
"aide" for "aid" after "for placement as a teacher's". 

Effective Date of 1993 Amendment 

Amendment by Pub. L. 103-160 not applicable with re- 
spect to persons selected by Secretary of Defense before 
Nov. 30, 1993, to participate in teacher and teacher's 
aide placement programs established pursuant to sec- 
tions 1151, 1598, and 2410] of this title or agreements en- 
tered into by Secretary before such date with local edu- 
cational agencies under such sections, see section 
1331(h) of Pub. L. 103-160, set out as a note under sec- 
tion 1598 of this title. 

Savings Provision 

Amendments by section 576 of Pub. L. 104-201 not to 
affect obligations under agreements entered into in ac- 
cordance with section 1151, 1598, or 2410] of this title be- 
fore Sept. 23, 1996, see section 576(d) of Pub. L. 104-201, 
set out as a note under section 1598 of this title. 

§ 2410k. Defense contractors: listing of suitable 
employment openings with local employment 
service office 

(a) Regulations. — The Secretary of Defense 
shall promulgate regulations containing the re- 
quirement described in subsection (b) and such 
other provisions as the Secretary considers nec- 
essary to administer such requirement. Such 
regulations shall require that each contract de- 
scribed in subsection (c) shall contain a clause 
requiring the contractor to comply with such 
regulations. 

(b) Requirement. — The regulations promul- 
gated under this section shall require each con- 
tractor carrying out a contract described in sub- 
section (c) to list immediately with the appro- 
priate local employment service office, and 
where appropriate the Interstate Job Bank (es- 
tablished by the United States Employment 
Service), all of its suitable employment open- 
ings under such contract. 

(c) Covered Contracts.— The regulations pro- 
mulgated under this section shall apply to any 
contract entered into with the Department of 
Defense in an amount of $500,000 or more. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4470(a)(1), Oct. 23, 1992, 106 Stat. 2753, §2410d; re- 
numbered § 2410k and amended Pub. L. 103-35, 
title II, §§ 201(b)(1)(A), 202(a)(18)(A), May 31, 1993, 
107 Stat. 97, 102.) 

Amendments 

1993— Pub. L. 103-35, § 201(b)(1)(A), renumbered section 
2410d of this title as this section. 
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Pub. L. 103-35, §202(a)(18)(A), made technical amend- 
ment to directory language of Pub. L. 102-484, which 
enacted this section. 

Effective Date of 1993 Amendment 

Amendment by section 202(a)(18)(A) of Pub. L. 103-35 
applicable as if included in the enactment of Pub. L. 
102-484, see section 202(b) of Pub. L. 103-35, set out as a 
note under section 155 of this title. 

Effective Date of 1992 Amendment 

Section 4470(b) of Pub. L. 102-484 provided that: "Sec- 
tion 2410d of title 10, United States Code, as added by 
subsection (a), shall apply with respect to contracts en- 
tered into beginning 120 days after the date of the en- 
actment of this Act [Oct. 23, 1992]." 

§24102. Contracts for advisory and assistance 
services: cost comparison studies 

(a) Requirement. — (1)(A) Before the Secretary 
of Defense enters into a contract described in 
subparagraph. (B), the Secretary shall determine 
whether Department of Defense personnel have 
the capability to perform the services proposed 
to be covered by the contract. 

(B) Subparagraph (A) applies to any contract 
of the Department of Defense for advisory and 
assistance services that is expected to have a 
value in excess of $100,000. 

(2) If the Secretary determines that Depart- 
ment of Defense personnel have the capability 
to perform the services to be covered by the con- 
tract, the Secretary shall conduct a study com- 
paring the cost of performing the services with 
Department of Defense personnel and the cost of 
performing the services with contractor person- 
nel. 

(b) Waiver. — The Secretary of Defense may, 
pursuant to guidelines prescribed by the Sec- 
retary, waive the requirement to perform a cost 
comparison study under subsection (a)(2) based 
on factors that are not related to cost. 

(Added Pub. L. 103-337, div. A, title III, 
§ 363(a)(1), Oct. 5, 1994, 108 Stat. 2733.) 

Effective Date 

Section 363(c) of Pub. L. 103-337 provided that: "Sec- 
tion 2410Z of title 10, United States Code, as added by 
subsection (a), shall take effect 180 days after the date 
of the enactment of this Act [Oct. 5, 1994]." 

Procedures for Conduct of Studies 

Section 363(b) of Pub. L. 103-337 provided that: "The 
Secretary of Defense shall prescribe the following pro- 
cedures: 

"(1) Procedures for carrying out a cost comparison 
study under subsection (a)(2) of section 2410i of title 
10, United States Code, as added by subsection (a), 
which may contain a requirement that the cost com- 
parison study include consideration of factors that 
are not related to cost, including the quality of the 
service required to be performed, the availability of 
Department of Defense personnel, the duration and 
recurring nature of the services to be performed, and 
the consistency of the workload. 

"(2) Procedures for reviewing contracts entered 
into after a waiver under subsection (b) of such sec- 
tion to determine whether the contract is justified 
and sufficiently documented." 

§ 2410m. Retention of amounts collected from 
contractor during the pendency of contract 
dispute 



amount, including interest, collected from a 
contractor as a result of a claim made by a mili- 
tary department or Defense Agency under chap- 
ter 71 of title 41, shall remain available in ac- 
cordance with this section to pay — 

(1) any settlement of the claim by the par- 
ties; 

(2) any judgment rendered in the contrac- 
tor's favor on an appeal of the decision on that 
claim to the Armed Services Board of Con- 
tract Appeals under section 7104(a) of title 41; 
or 

(3) any judgment rendered in the contrac- 
tor's favor in an action on that claim in a 
court of the United States. 

(b) Period of Availability. — (1) The period of 
availability of an amount under subsection (a), 
in connection with a claim — 

(A) expires 180 days after the expiration of 
the period for bringing an action on that claim 
in the United States Court of Federal Claims 
under section 7104(b) of title 41 if, within that 
180-day period — 

(i) no appeal on the claim is commenced at 
the Armed Services Board of Contract Ap- 
peals under section 7 of such Act; and 

(ii) no action on the claim is commenced 
in a court of the United States; or 

(B) if not expiring under subparagraph (A), 
expires — 

(i) in the case of a settlement of the claim, 
180 days after the date of the settlement; or 

(ii) in the case of a judgment rendered on 
the claim in an appeal to the Armed Serv- 
ices Board of Contract Appeals under section 
7 1 of the Contract Disputes Act of 1978 or an 
action in a court of the United States, 180 
days after the date on which the judgment 
becomes final and not appealable. 

(2) While available under this section, an 
amount may be obligated or expended only for a 
purpose described in subsection (a). 

(3) Upon the expiration of the period of avail- 
ability of an amount under paragraph (1), the 
amount shall be covered into the Treasury as 
miscellaneous receipts. 

(Added Pub. L. 105-85, div. A, title VIII, § 831(a), 
Nov. 18, 1997, 111 Stat. 1841; amended Pub. L. 
108-136, div. A, title X, § 1031(a)(21), Nov. 24, 2003, 
117 Stat. 1598; Pub. L. 111-350, §5(b)(32), Jan. 4, 
2011, 124 Stat. 3845; Pub. L. 112-81, div. A, title X, 
§1061(15), Dec. 31, 2011, 125 Stat. 1583.) 

References in Text 

Section 7 of the Contract Disputes Act of 1978, re- 
ferred to in subsec. (b)(l)(B)(ii), means section 7 of Pub. 
L. 95-563, which was classified to section 606 of former 
Title 41, Public Contracts, and was repealed and re- 
stated as section 7104(a) of Title 41, Public Contracts, 
by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 
3855. For disposition of sections of former Title 41, see 
Disposition Table preceding section 101 of Title 41. 

Amendments 

2011— Subsec. (a). Pub. L. 111-350, §5(b)(32)(A), sub- 
stituted "chapter 71 of title 41" for "the Contract Dis- 
putes Act of 1978 (41 U.S.C. 601 et seq.)" in introductory 
provisions. 



(a) Retention of Funds.— Notwithstanding 
sections 1552(a) and 3302(b) of title 31, any 



1 See References in Text note below. 
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Subsec. (a)(2). Pub. L. 111-350, §5(b)(32)(B), substituted 
"section 7104(a) of title 41" for "section 7 of such Act 
(41 U.S.C. 606)". 

Subsec. (b)(1)(A). Pub. L. 111-350, §5(b)(32)(C), sub- 
stituted "section 7104(b) of title 41" for "section 10(a) of 
the Contract Disputes Act of 1978 (41 U.S.C. 609(a))" in 
introductory provisions. 

Subsec. (c). Pub. L. 112-81 struck out subsec. (c), 
which required submission of annual report on amounts 
available for obligation. 

2003— Subsec. (c). Pub. L. 108-136, §1031(a)(21)(A), sub- 
stituted "Annual Report" for "Reporting' Require- 
ment" in heading and "Not later than 60 days after the 
end of each fiscal year" for "Each year" in introduc- 
tory provisions. 

Subsec. (c)(1). Pub. L. 108-136, § 1031(a)(21)(B), inserted 
"at the end of such fiscal year" before period at end. 

Subsec. (c)(2). Pub. L. 108-136, § 1031(a)(21)(C), sub- 
stituted "under this section during that fiscal year" for 
"during the year preceding the year in which the report 
is submitted". 

Subsec. (c)(3). Pub. L. 108-136, § 1031(a)(21)(D), sub- 
stituted "under this section during that fiscal year" for 
"in such preceding year". 

Subsec. (c)(4). Pub. L. 108-136, §1031(a)(21)(E), sub- 
stituted "under this section during that fiscal year" for 
"in such preceding year". 

§2410n. Products of Federal Prison Industries: 
procedural requirements 

(a) Products for Which Federal Prison In- 
dustries Does Not Have Significant Market 
Share. — (1) Before purchasing- a product listed 
in the latest edition of the Federal Prison Indus- 
tries catalog under section 4124(d) of title 18 for 
which Federal Prison Industries does not have a 
significant market share, the Secretary of De- 
fense shall conduct market research to deter- 
mine whether the product is comparable to 
products available from the private sector that 
best meet the needs of the Department in terms 
of price, quality, and time of delivery. 

(2) If the Secretary determines that a Federal 
Prison Industries product described in para- 
graph (1) is not comparable in price, quality, or 
time of delivery to products of the private sec- 
tor that best meets the needs of the Department 
in terms of price, quality, and time of delivery, 
the Secretary shall use competitive procedures 
for the procurement of the product, or shall 
make an individual purchase under a multiple 
award contract in accordance with the competi- 
tion requirements applicable to such contract. 
In conducting such a competition, the Secretary 
shall consider a timely offer from Federal Pris- 
on Industries. 

(b) Products for Which Federal Prison In- 
dustries Has Significant Market Share.— (1) 
The Secretary of Defense may purchase a prod- 
uct listed in the latest edition of the Federal 
Prison Industries catalog for which Federal 
Prison Industries has a significant market share 
only if the Secretary uses competitive proce- 
dures for the procurement of the product or 
makes an individual purchase under a multiple 
award contract in accordance with the competi- 
tion requirements applicable to such contract. 
In conducting such a competition, the Secretary 
shall consider a timely offer from Federal Pris- 
on Industries. 

(2) For purposes of this subsection, Federal 
Prison Industries shall be treated as having a 
significant share of the market for a product if 
the Secretary, in consultation with the Admin- 



istrator of Federal Procurement Policy, deter- 
mines that the Federal Prison Industries share 
of the Department of Defense market for the 
category of products including such product is 
greater than 5 percent. 

(c) Implementation by Secretary of De- 
fense. — The Secretary of Defense shall ensure 
that — 

(1) the Department of Defense does not pur- 
chase a Federal Prison Industries product or 
service unless a contracting officer of the De- 
partment determines that the product or serv- 
ice is comparable to products or services avail- 
able from the private sector that best meet 
the Department's needs in terms of price, 
quality, and time of delivery; and 

(2) Federal Prison Industries performs its 
contractual obligations to the same extent as 
any other contractor for the Department of 
Defense. 

(d) Market Research Determination Not 
Subject to Review. — A determination by a con- 
tracting officer regarding whether a product or 
service offered by Federal Prison Industries is 
comparable to products or services available 
from the private sector that best meet the De- 
partment's needs in terms of price, quality, and 
time of delivery shall not be subject to review 
pursuant to section 4124(b) of title 18. 

(e) Performance as a Subcontractor. — (1) A 
contractor or potential contractor of the De- 
partment of Defense may not be required to use 
Federal Prison Industries as a subcontractor or 
supplier of products or provider of services for 
the performance of a Department of Defense 
contract by any means, including means such 
as — 

(A) a contract solicitation provision requir- 
ing a contractor to offer to make use of prod- 
ucts or services of Federal Prison Industries in 
the performance of the contract; 

(B) a contract specification requiring the 
contractor to use specific products or services 
(or classes of products or services) offered by 
Federal Prison Industries in the performance 
of the contract; or 

(C) any contract modification directing the 
use of products or services of Federal Prison 
Industries in the performance of the contract. 

(2) In this subsection, the term "contractor", 
with respect to a contract, includes a sub- 
contractor at any tier under the contract. 

(f) Protection of Classified and Sensitive 
Information. — The Secretary of Defense may 
not enter into any contract with Federal Prison 
Industries under which an inmate worker would 
have access to — 

(1) any data that is classified; 

(2) any geographic data regarding the loca- 
tion of — 

(A) surface and subsurface infrastructure 
providing communications or water or elec- 
trical power distribution; 

(B) pipelines for the distribution of natural 
gas, bulk petroleum products, or other com- 
modities; or 

(C) other utilities; or 

(3) any personal or financial information 
about any individual private citizen, including 
information relating to such person's real 
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property however described, without the prior 
consent of the individual. 

(g) Definitions. — In this section: 

(1) The term "competitive procedures" has 
the meaning given such term in section 2302(2) 
of this title. 

(2) The term "market research" means ob- 
taining specific information about the price, 
quality, and time of delivery of products avail- 
able in the private sector through a variety of 
means, which may include — 

(A) contacting knowledgeable individuals 
in government and industry; 

(B) interactive communication among in- 
dustry, acquisition personnel, and cus- 
tomers; and 

(C) interchange meetings or pre-solicita- 
tion conferences with potential offerors. 

(Added Pub. L. 107-107, div. A, title VIII, 
1811(a)(1), Dec. 28, 2001, 115 Stat. 1180; amended 
Pub. L. 107-314, div. A, title VIII, § 819(a)(1), Dec. 
2, 2002, 116 Stat. 2612; Pub. L. 109-163, div. A, title 
X, § 1056(c)(4), Jan. 6, 2006, 119 Stat. 3439; Pub. L. 
110-181, div. A, title VIII, § 827(a)(1), Jan. 28, 2008, 
122 Stat. 228.) 

Amendments 

2008— Subsecs. (a), (b). Pub. L. 110-181 added subsecs. 
(a) and (b) and struck out former subsecs. (a) and (b) 
which read as follows: 

"(a) Market Research. — Before purchasing a product 
listed in the latest edition of the Federal Prison Indus- 
tries catalog under section 4124(d) of title 18, the Sec- 
retary of Defense shall conduct market research to de- 
termine whether the Federal Prison Industries product 
is comparable to products available from the private 
sector that best meet the Department's needs in terms 
of price, quality, and time of delivery. 

"(b) Competition Requirement. — If the Secretary de- 
termines that a Federal Prison Industries product is 
not comparable in price, quality, or time of delivery to 
products available from the private sector that best 
meet the Department's needs in terms of price, quality, 
and time of delivery, the Secretary shall use competi- 
tive procedures for the procurement of the product or 
shall make an individual purchase under a multiple 
award contract. In conducting such a competition or 
making such a purchase, the Secretary shall consider a 
timely offer from Federal Prison Industries." 

2006— Subsec. (b). Pub. L. 109-163 substituted "com- 
petition" for "compeititon" in text. 

2002— Subsec. (a). Pub. L. 107-314, § 819(a)(1)(A), sub- 
stituted "Market Research" for "Market Research Be- 
fore Purchase" in heading and "comparable to products 
available from the private sector that best meet the 
Department's needs in terms of price, quality, and time 
of delivery" for "comparable in price, quality, and time 
of delivery to products available from the private sec- 
tor". 

Subsec. (b). Pub. L. 107-314, § 819(a)(1)(B), added sub- 
sec. (b) and struck out heading and text of former sub- 
sec. (b). Text read as follows: "If the Secretary deter- 
mines that a Federal Prison Industries product is not 
comparable in price, quality, and time of delivery to 
products available from the private sector, the Sec- 
retary shall use competitive procedures for the pro- 
curement of the product. In conducting such a competi- 
tion, the Secretary shall consider a timely offer from 
Federal Prison Industries for award in accordance with 
the specifications and evaluation factors specified in 
the solicitation." 

Subsec. (c) to (g). Pub. L. 107-314, § 819(a)(1)(C), added 
subsecs. (c) to (g). 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title VIII, § 827(a)(2), Jan. 28, 
2008, 122 Stat. 228, as amended by Pub. L. 111-383, div. 



A, title X, § 1075(f)(4), Jan. 7, 2011, 124 Stat. 4376, pro- 
vided that: "The amendment made by paragraph (1) 
[amending this section] shall take effect 60 days after 
the date of the enactment of this Act [Jan. 28, 2008]." 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title VIII, § 819(a)(2), Dec. 2, 
2002, 116 Stat. 2613, provided that: "Paragraph (1) 
[amending this section] and the amendments made by 
such paragraph shall take effect as of October 1, 2001." 

Effective Date 

Pub. L. 107-107, div. A, title VIII, § 811(b), Dec. 28, 2001, 

115 Stat. 1181, provided that: "Section 2410n of title 10, 
United States Code (as added by subsection (a)), shall 
apply to purchases initiated on or after October 1, 
2001." 

Regulatory Implementation 

Pub. L. 107-314, div. A, title VIII, §819(b), Dec. 2, 2002, 

116 Stat. 2613, provided that: 

"(1) Proposed revisions to the Department of Defense 
Supplement to the Federal Acquisition Regulation to 
implement this section shall be published not later 
than 90 days after the date of the enactment of this Act 
[Dec. 2, 2002], and not less than 60 days shall be pro- 
vided for public comment on the proposed revisions. 

"(2) Final regulations shall be published not later 
than 180 days after the date of the enactment of this 
Act and shall be effective on the date that is 30 days 
after the date of the publication." 

List of Products for Which Federal Prison 
Industries Has Significant Market Share 

Pub. L. 110-181, div. A, title VIII, § 827(b), Jan. 28, 2008, 
122 Stat. 228, provided that: 

"(1) Initial list. — Not later than 60 days after the 
date of the enactment of this Act [Jan. 28, 2008], the 
Secretary of Defense shall publish a list of product cat- 
egories for which Federal Prison Industries' share of 
the Department of Defense market is greater than 5 
percent, based on the most recent fiscal year for which 
data is available. 

"(2) Modification. — The Secretary may modify the 
list published under paragraph (1) at any time if the 
Secretary determines that new data require adding a 
product category to the list or omitting a product cat- 
egory from the list. 

"(3) Consultation. — The Secretary shall carry out 
this subsection in consultation with the Administrator 
for Federal Procurement Policy." 

§ 2410o. Multiyear procurement authority: pur- 
chase of dinitrogen tetroxide, hydrazine, and 
hydrazine-related products 

(a) Ten-Year Contract Period. — The Sec- 
retary of Defense may enter into a contract for 
a period of up to 10 years for the purchase of 
dinitrogen tetroxide, hydrazine, and hydrazine- 
related products for the support of a United 
States national security program or a United 
States space program. 

(b) Extensions. — A contract entered into for 
more than one year under the authority of sub- 
section (a) may be extended for a total of not 
more than 10 years pursuant to any option or 
options set forth in the contract. 

(Added Pub. L. 107-314, div. A, title VIII, § 826(a), 
Dec. 2, 2002, 116 Stat. 2617.) 

§ 2410p. Contracts: limitations on lead system in- 
tegrators 

(a) In General. — Except as provided in sub- 
section (b), no entity performing lead system in- 
tegrator functions in the acquisition of a major 
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system by the Department of Defense may have 
any direct financial interest in the development 
or construction of any individual system or ele- 
ment of any system of systems. 

(b) Exception. — An entity described in sub- 
section (a) may have a direct financial interest 
in the development or construction of an indi- 
vidual system or element of a system of systems 
if— 

(1) the Secretary of Defense certifies to the 
Committees on Armed Services of the Senate 
and the House of Representatives that — 

(A) the entity was selected by the Depart- 
ment of Defense as a contractor to develop 
or construct the system or element con- 
cerned through the use of competitive proce- 
dures; and 

(B) the Department took appropriate steps 
to prevent any organizational conflict of in- 
terest in the selection process; or 

(2) the entity was selected by a subcontrac- 
tor to serve as a lower-tier subcontractor, 
through a process over which the entity exer- 
cised no control. 

(c) Construction. — Nothing in this section 
shall be construed to preclude an entity de- 
scribed in subsection (a) from performing work 
necessary to integrate two or more individual 
systems or elements of a system of systems with 
each other. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 807(a)(1), Oct. 17, 2006, 120 Stat. 2315.) 

Effective Date 

Pub. L. 109-364, div. A, title VIII, § 807(a)(3), Oct. 17, 
2006, 120 Stat. 2316, provided that: "Section 2410p of 
title 10, United States Code, as added by paragraph (1), 
shall apply with respect to contracts entered into after 
December 31, 2006." 

Update of Regulations on Lead System 
Integrators 

Pub. L. 109-364, div. A, title VIII, § 807(b), Oct. 17, 2006, 
120 Stat. 2316, provided that: "Not later than December 
31, 2006, the Secretary of Defense shall update the ac- 
quisition regulations of the Department of Defense in 
order to specify fully in such regulations the matters 
with respect to lead system integrators set forth in sec- 
tion 805(b) of the National Defense Authorization Act 
for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3372) 
and the amendments made by subsection (a) [enacting 
this section]." 

Prohibition on New Lead Systems Integrators 

Pub. L. 110-181, div. A, title VIII, §802, Jan. 28, 2008, 
122 Stat. 206, as amended by Pub. L. 110-417, [div. A], 
title I, §112, Oct. 14, 2008, 122 Stat. 4374, provided that: 

"(a) Prohibitions on the Use of Lead Systems Inte- 
grators. — 

"(1) Prohibition on new lead systems integra- 
tors. — Effective October 1, 2010, the Department of 
Defense may not award a new contract for lead sys- 
tems integrator functions in the acquisition of a 
major system to any entity that was not performing 
lead systems integrator functions in the acquisition 
of the major system prior to the date of the enact- 
ment of this Act [Jan. 28, 2008]. 

"(2) Prohibition on lead systems integrators be- 
yond low-rate initial production. — Effective on the 
date of the enactment of this Act, the Department of 
Defense may award a new contract for lead systems 
integrator functions in the acquisition of a major 
system only if— 

"(A) the major system has not yet proceeded be- 
yond low-rate initial production; or 



"(B) the Secretary of Defense determines in writ- 
ing that it would not be practicable to carry out 
the acquisition without continuing to use a con- 
tractor to perform lead systems integrator func- 
tions and that doing so is in the best interest of the 
Department. 

"(3) Requirements relating to determinations. — 
A determination under paragraph (2)(B) — 

"(A) shall specify the reasons why it would not be 
practicable to carry out the acquisition without 
continuing to use a contractor to perform lead sys- 
tems integrator functions (including a discussion of 
alternatives, such as the use of the Department of 
Defense workforce, or a system engineering and 
technical assistance contractor); 

"(B) shall include a plan for phasing out the use 
of contracted lead systems integrator functions 
over the shortest period of time consistent with the 
interest of the national defense; 

"(C) may not be delegated below the level of the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics; and 

"(D) shall be provided to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives at least 45 days before the award of a 
contract pursuant to the determination. 
"(b) Acquisition Workforce. — 

"(1) Requirement. — The Secretary of Defense shall 
ensure that the acquisition workforce is of the appro- 
priate size and skill level necessary — 

"(A) to accomplish inherently governmental 
functions related to acquisition of major systems; 
and 

"(B) to effectuate the purpose of subsection (a) to 
minimize and eventually eliminate the use of con- 
tractors to perform lead systems integrator func- 
tions. 

"(2) Report. — The Secretary shall include an up- 
date on the progress made in complying with para- 
graph (1) in the annual report required by section 820 
of the John Warner National Defense Authorization 
Act for Fiscal Year 2007 (Public Law 109-364; 120 Stat. 
2330) [10 U.S.C. 1701 note]. 

"(c) Exception for Contracts for Other Manage- 
ment Services. — The Department of Defense may con- 
tinue to award contracts for the procurement of serv- 
ices the primary purpose of which is to perform acquisi- 
tion support functions with respect to the development 
or production of a major system, if the following condi- 
tions are met with respect to each such contract: 

"(1) The contract prohibits the contractor from per- 
forming inherently governmental functions. 

"(2) The Department of Defense organization re- 
sponsible for the development or production of the 
major system ensures that Federal employees are re- 
sponsible for — 

"(A) determining courses of action to be taken in 
the best interest of the government; and 

"(B) determining best technical performance for 
the warfighter. 

"(3) The contract requires that the prime contrac- 
tor for the contract may not advise or recommend 
the award of a contract or subcontract for the devel- 
opment or production of the major system to an en- 
tity owned in whole or in part by the prime contrac- 
tor. 

"(d) Definitions. — In this section: 
"(1) Lead systems integrator. — The term 'lead 

systems integrator' means — 

"(A) a prime contractor for the development or 
production of a major system, if the prime contrac- 
tor is not expected at the time of award to perform 
a substantial portion of the work on the system and 
the major subsystems; or 

"(B) a prime contractor under a contract for the 
procurement of services the primary purpose of 
which is to perform acquisition functions closely 
associated with inherently governmental functions 
with respect to the development or production of a 
major system. 
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"(2) Major system. — The term 'major system' has 
the meaning given such term in section 2302d of title 
10, United States Code. 

"(3) Low-rate initial production. — The term 'low- 
rate initial production' has the meaning given such 
term in section 2400 of title 10, United States Code. 
"(e) Status op Future Combat Systems Program 
Lead System Integrator. — 

"(1) Lead systems integrator. — In the case of the 
Future Combat Systems program, the prime contrac- 
tor of the program shall be considered to be a lead 
systems integrator until 45 days after the Secretary 
of the Army certifies in writing to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] that such contractor is no longer 
serving as the lead systems integrator. 

"(2) New contracts.— In applying subsection (a)(1) 
or (a)(2), any modification to the existing contract 
for the Future Combat Systems program, for the pur- 
pose of entering into full-rate production of major 
systems or subsystems, shall be considered a new 
contract." 

§2410q. Multiyear contracts: purchase of elec- 
tricity from renewable energy sources 

(a) Multiyear Contracts Authorized. — Sub- 
ject to subsection (b), the Secretary of Defense 
may enter into a contract for a period not to ex- 
ceed 10 years for the purchase of electricity from 
sources of renewable energy, as that term is de- 
fined in section 203(b)(2) of the Energy Policy 
Act of 2005 (42 U.S.C. 15852(b)(2)). 

(b) Limitations on Contracts for Periods in 
Excess of Five Years. — The Secretary may ex- 
ercise the authority in subsection (a) to enter 
into a contract for a period in excess of five 
years only if the Secretary determines, on the 
basis of a business case analysis prepared by the 
Department of Defense, that — 

(1) the proposed purchase of electricity 
under such contract is cost effective for the 
Department of Defense; and 

(2) it would not be possible to purchase elec- 
tricity from the source in an economical man- 
ner without the use of a contract for a period 
in excess of five years. 

(c) Relationship to Other Multiyear Con- 
tracting Authority. — Nothing in this section 
shall be construed to preclude the Department 
of Defense from using other multiyear contract- 
ing authority of the Department to purchase re- 
newable energy. 

(Added Pub. L. 110-181, div. A, title VIII, § 828(a), 
Jan. 28, 2008, 122 Stat. 229.) 

CHAPTER 142— PROCUREMENT TECHNICAL 
ASSISTANCE COOPERATIVE AGREEMENT 
PROGRAM 

Sec. 

2411. Definitions. 

2412. Purposes. 

2413. Cooperative agreements. 

2414. Limitation. 

2415. Distribution. 

2416. Subcontractor information. 

2417. Administrative costs. 

2418. Authority to provide certain types of tech- 

nical assistance. 

2419. Regulations. 

Amendments 

1993— Pub. L. 103-35, title II, § 201(d)(2), May 31, 1993, 
107 Stat. 99, made technical amendment to items 2418 
and 2419. 



1992— Pub. L. 102-484, div. D, title XLII, § 4236(a)(2), 
Oct. 23, 1992, 106 Stat. 2691, added item 2418 and redesig- 
nated former item 2418 as 2419. 

1990— Pub. L. 101-510, div. A, title VIII, § 814(a)(2), Nov. 
5, 1990, 104 Stat. 1597, added item 2417 and redesignated 
former item 2417 as 2418. 

1986— Pub. L. 99-500, § 101(c) [title X, § 957(a)(2)], Oct. 

18, 1986. 100 Stat. 1783-82, 1783-175, and Pub. L. 99-591, 
§101(c) [title X, §957(a)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-175; Pub. L. 99-661, div. A, title IX, for- 
merly title IV, § 957(a)(2), Nov. 14, 1986, 100 Stat. 3955, re- 
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 
Stat. 273, amended analysis identically adding item 2416 
and redesignating former item 2416 as 2417. 

§2411. Definitions 

In this chapter: 

(1) The term "eligible entity" means any of 
the following: 

(A) A State. 

(B) A local government. 

(C) A private, nonprofit organization. 

(D) A tribal organization, as defined in sec- 
tion 4(Z) of the Indian Self-Determination 
and Education Assistance Act (Public Law 
93-638; 25 U.S.C. 450b(O), or an economic en- 
terprise, as defined in section 3(e) of the In- 
dian Financing Act of 1974 (Public Law 
93-262; 25 U.S.C. 1452(e)), whether or not such 
economic enterprise is organized for profit 
purposes or nonprofit purposes. 

(2) The term "distressed area" means — 

(A) the area of a unit of local government 
(or such area excluding the area of any de- 
fined political jurisdiction within the area of 
such unit of local government) that — 

(i) has a per capita income of 80 percent 
or less of the State average; or 

(ii) has an unemployment rate that is 
one percent greater than the national av- 
erage for the most recent 24-month period 
for which statistics are available; or 

(B) a reservation, as defined in section 3(d) 
of the Indian Financing Act of 1974 (Public 
Law 93-262; 25 U.S.C. 1452(d)). 

(3) The term "Secretary" means the Sec- 
retary of Defense acting through the Director 
of the Defense Logistics Agency. 

(4) The terms "State" and "local govern- 
ment" have the meaning given those terms in 
section 6302 of title 31. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 

19, 1984, 98 Stat. 2605; amended Pub. L. 99-145, 
title IX, § 919(a), Nov. 8, 1985, 99 Stat. 691; Pub. L. 

99- 500, § 101(c) [title X, § 956(a)], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-174, and Pub. L. 99-591, § 101(c) 
[title X, § 956(a)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-174; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 956(a), Nov. 14, 1986, 100 Stat. 3954, re- 
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 

1987, 101 Stat. 273; Pub. L. 100-180, div. A, title 
VIII, § 807(b), Dec. 4, 1987, 101 Stat. 1128; Pub. L. 

100- 456, div. A, title VIII, § 841(b)(2), Sept. 29, 

1988, 102 Stat. 2025; Pub. L. 101-189, div. A, title 
VIII, § 853(e), Nov. 29, 1989, 103 Stat. 1519; Pub. L. 
102-25, title VII, §701(j)(5), Apr. 6, 1991, 105 Stat. 
116; Pub. L. 102-484, div. A, title X, §1052(31), Oct. 
23, 1992, 106 Stat. 2501.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
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Amendments 

1992— Par. (1)(D). Pub. L. 102-484 substituted "orga- 
nized for profit purposes or nonprofit purposes" for "or- 
ganized for-profit, or nonprofit purposes". 

1991— Par. (1)(D). Pub. L. 102-25, which directed the 
substitution of "for profit purposes or nonprofit" for 
"for-profit and nonprofit", could not be executed be- 
cause the words "for-profit and nonprofit" did not ap- 
pear. 

1989— Par. (1)(D). Pub. L. 101-189 substituted "section 
4(0" for "section 4(c)" and "25 U.S.C. 450b(Z)" for "25 
U.S.C. 450(c)". 

1988— Par. (1)(D). Pub. L. 100-456 inserted ", whether 
or not such economic enterprise is organized for-profit, 
or nonprofit purposes" before period at end. 

1987— Par. (1)(D). Pub. L. 100-180, § 807(b)(1), added sub- 
par. (D). 

Par. (2). Pub. L. 100-180, § 807(b)(2), substituted 
"means — " for "means", designated existing text begin- 
ning with "the area of a unit" as subpar. (A), redesig- 
nated former subpars. (A) and (B) as els. (i) and (ii), re- 
spectively, substituted "are available; or" for "are 
available.", and added subpar. (B). 

1986— Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 
amended section generally identically, striking out in 
par. (1) reference to section 6302(5) and 6302(2) of title 
31, in par. (2) substituting "The term 'distressed area' 
means the area of a unit of local government (or such 
area excluding the area of any defined political juris- 
diction within the area of such unit of local govern- 
ment)" for "'Distressed entity' means an eligible en- 
tity (within the meaning of paragraph (1)(B))", and add- 
ing par. (4). 

1985 — Pub. L. 99-145 amended section generally. Prior 
to amendment, section read as follows: "In this chap- 
ter: 

"(1) 'Eligible entity' means a State (as defined in 
section 6302(5) of title 31), a local government (as de- 
fined in section 6302(2) of that title), or a private, 
nonprofit organization that enters into a cooperative 
agreement with the Secretary under this chapter to 
furnish procurement technical assistance to business 
entities and to defray at least one-half of the costs of 
furnishing such assistance. 

"(2) 'Secretary' means the Secretary of Defense act- 
ing through the Director of the Defense Logistics 
Agency." 

Effective Date of 1985 Amendment 

Section 919(d) of Pub. L. 99-145 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and sections 2412 to 2415 of this title] shall 
take effect on October 1, 1985." 

§ 2412. Purposes 

The purposes of the program authorized by 
this chapter are — 

(1) to increase assistance by the Department 
of Defense to eligible entities furnishing pro- 
curement technical assistance to business en- 
tities; and 

(2) to assist eligible entities in the payment 
of the costs of establishing and carrying out 
new procurement technical assistance pro- 
grams and maintaining existing procurement 
technical assistance programs. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 
19, 1984, 98 Stat. 2605; amended Pub. L. 99-145, 
title IX, § 919(a), Nov. 8, 1985, 99 Stat. 692.) 

Amendments 

1985 — Pub. L. 99-145 amended section generally, sub- 
stituting "assistance by the Department of Defense to 
eligible entities" for "Department of Defense assist- 
ance for eligible entities" in par. (1). 



Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 effective Oct. 1, 1985, 
see section 919(d) of Pub. L. 99-145, set out as a note 
under section 2411 of this title. 

§ 2413. Cooperative agreements 

(a) The Secretary, in accordance with the pro- 
visions of this chapter, may enter into coopera- 
tive agreements with eligible entities to carry 
out the purposes of this chapter. 

(b) Under any such cooperative agreement, the 
eligible entity shall agree to sponsor programs 
to furnish procurement technical assistance to 
business entities and the Secretary shall agree 
to defray not more than one-half of the eligible 
entity's cost of furnishing such assistance under 
such programs, except that in the case of a pro- 
gram sponsored by such an entity that provides 
services solely in a distressed area, the Sec- 
retary may agree to furnish more than one-half, 
but not more than three-fourths, of such cost 
with respect to such program. 

(c) In entering into cooperative agreements 
under subsection (a), the Secretary shall assure 
that at least one procurement technical assist- 
ance program is carried out in each Department 
of Defense contract administration services dis- 
trict during each fiscal year. 

(d) In conducting a competition for the award 
of a cooperative agreement under subsection (a), 
and in determining the level of funding to pro- 
vide under an agreement under subsection (b), 
the Secretary shall give significant weight to 
successful past performance of eligible entities 
under a cooperative agreement under this sec- 
tion. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 
19, 1984, 98 Stat. 2605; amended Pub. L. 99-145, 
title IX, § 919(a), Nov. 8, 1985, 99 Stat. 692; Pub. L. 
99-500, § 101(c) [title X, § 956(b)], Oct. 18, 1986, 100 
Stat. 1783-82, 1783-174, and Pub. L. 99-591, § 101(c) 
[title X, § 956(b)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-174; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 956(b), Nov. 14, 1986, 100 Stat. 3954, re- 
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 
1987, 101 Stat. 273, and amended Pub. L. 100-180, 
div. A, title XII, § 1233(b), Dec. 4, 1987, 101 Stat. 
1161; Pub. L. 105-261, div. A, title VIII, § 802(a)(1), 
Oct. 17, 1998, 112 Stat. 2081; Pub. L. 107-314, div. 
A, title VIII, §814, Dec. 2, 2002, 116 Stat. 2610.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

2002— Subsec. (d). Pub. L. 107-314 added subsec. (d). 

1998— Subsec. (c). Pub. L. 105-261 substituted "dis- 
trict" for "region". 

1987— Subsec. (b). Pub. L. 100-180 made technical 
amendment to directory language of Pub. L. 99-500, 
Pub. L. 99-591, and Pub. L. 99-661. See 1986 Amendment 
note below. 

1986— Subsec. (b). Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661, as amended by Pub. L. 100-180, amended 
subsec. (b) identically, inserting "sponsor programs to" 
after first reference to "agree to", "under such pro- 
grams" after "such assistance", and "with respect to 
such program" after "such cost" and substituting "a 
program sponsored by such an entity that provides 
services solely in a distressed area" for "an eligible en- 
tity that is a distressed entity". 

1985 — Pub. L. 99-145 amended section generally, sub- 
stituting ", in accordance with the provisions of this 
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chapter, may enter" for "may, in accordance with the 
provisions of this chapter, enter" in subsec. (a), adding 
subsec. (b), and redesignating former subsec. (b) as (c). 

Effective Date of 1987 Amendment 

Section 1233(c)(2) of Pub. L. 100-180 provided that: 
"The amendment made by subsection (b) [amending 
Public Laws 99-500, 99-591, and 99-661 which amended 
this section] shall apply as if included in the enactment 
of Public Laws 99-500, 99-591, and 99-661." 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 effective Oct. 1, 1985, 
see section 919(d) of Pub. L. 99-145, set out as a note 
under section 2411 of this title. 

§ 2414. Limitation 

(a) In General. — The value of the assistance 
furnished by the Secretary to any eligible entity 
to carry out a procurement technical assistance 
program under a cooperative agreement under 
this chapter during any fiscal year may not ex- 
ceed — 

(1) in the case of a program operating on a 
Statewide basis, other than a program referred 
to In clause (3) or (4), $600,000; 

(2) in the case of a program operating on less 
than a Statewide basis, other than a program 
referred to in clause (3) or (4), $300,000; 

(3) in the case of a program operated wholly 
within one service area of the Bureau of In- 
dian Affairs by an eligible entity referred to in 
section 2411(1)(D) of this title, $150,000; or 

(4) in the case of a program operated wholly 
within more than one service area of the Bu- 
reau of Indian Affairs by an eligible entity re- 
ferred to in section 2411(1)(D) of this title, 
$600,000. 

(b) Determinations on Scope of Oper- 
ations. — A determination of whether a procure- 
ment technical assistance program is operating 
on a Statewide basis or on less than a Statewide 
basis or is operated wholly within one or more 
service areas of the Bureau of Indian Affairs by 
an eligible entity referred to in section 
2411(1)(D) of this title shall be made in accord- 
ance with regulations prescribed by the Sec- 
retary of Defense. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 
19, 1984, 98 Stat. 2606; amended Pub. L. 99-145, 
title IX, § 919(a), Nov. 8, 1985, 99 Stat. 692; Pub. L. 
100-456, div. A, title VIII, § 841(a), Sept. 29, 1988, 
102 Stat. 2025; Pub. L. 101-189, div. A, title VIII, 
§ 819(c), Nov. 29, 1989, 103 Stat. 1503; Pub. L. 
102-25, title VII, § 701(f)(7), Apr. 6, 1991, 105 Stat. 
115; Pub. L. 107-107, div. A, title VIII, §813, Dec. 
28, 2001, 115 Stat. 1181; Pub. L. 107-314, div. A, 
title VIII, §815, Dec. 2, 2002, 116 Stat. 2610; Pub. 
L. 109-163, div. A, title VIII, §824, Jan. 6, 2006, 119 
Stat. 3387.) 

Amendments 

2006— Subsec. (a)(2). Pub. L. 109-163 substituted 
"$300,000" for "$150,000". 

2002— Subsec. (a)(4). Pub. L. 107-314 substituted 
"$600,000" for "$300,000". 

2001— Subsec. (a)(1). Pub. L. 107-107 substituted 
"$600,000" for "$300,000". 

1991 — Subsec. (b). Pub. L. 102-25 substituted "section 
2411(1)(D)" for "section 2411(a)(1)(D)". 

1989— Subsec. (a). Pub. L. 101-189, § 819(c)(1), added 
pars. (1) to (4) and struck out former pars. (1) and (2) 
which read as follows: 



"(1) in the case of a program operating on a State- 
wide basis, $300,000; or 

"(2) in the case of a program operating on less than 
a Statewide basis, $150,000." 

Subsec. (b). Pub. L. 101-189, §819(c)(2), inserted "or is 
operated wholly within one or more service areas of the 
Bureau of Indian Affairs by an eligible entity referred 
to in section 2411(a)(1)(D) of this title" after "or on less 
than a Statewide basis". 

1988 — Pub. L. 100-456 amended section generally. Prior 
to amendment, section read as follows: "The value of 
the assistance furnished by the Secretary to any eligi- 
ble entity to carry out a procurement technical assist- 
ance program under a cooperative agreement under 
this chapter during any fiscal year may not exceed 
$150,000." 

1985 — Pub. L. 99-145 amended section generally, sub- 
stituting "Secretary" for "Department of Defense" and 
"program under" for "program pursuant to". 

effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 effective Oct. 1, 1985, 
see section 919(d) of Pub. L. 99-145, set out as a note 
under section 2411 of this title. 

§ 2415. Distribution 

The Secretary shall allocate funds available 
for assistance under this chapter equally to each 
Department of Defense contract administrative 
services district. If in any such fiscal year there 
is an insufficient number of satisfactory propos- 
als in a district for cooperative agreements to 
allow effective use of the funds allocated to that 
district, the funds remaining with respect to 
that district shall be reallocated among the re- 
maining districts. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 
19, 1984, 98 Stat. 2606; amended Pub. L. 99-145, 
title IX, § 919(b), Nov. 8, 1985, 99 Stat. 692; Pub. L. 
100-180, div. A, title VIII, § 807(c), Dec. 4, 1987, 101 
Stat. 1128; Pub. L. 105-261, div. A, title VIII, 
§ 802(a)(2), (b), Oct. 17, 1998, 112 Stat. 2081; Pub. L. 
106-398, §1 [[div. A], title X, § 1087(d)(5)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-293.) 

Amendments 

2000 — Pub. L. 106-398 made technical amendment to 
directory language of Pub. L. 105-261, § 802(b). See 1998 
Amendment note below. 

1998— Pub. L. 105-261, §802(a)(2), substituted "district" 
for "region" wherever appearing and "districts" for 
"regions". 

Pub. L. 105-261, § 802(b), as amended by Pub. L. 106-398, 
substituted "Department of Defense contract adminis- 
trative services" for "Defense Contract Administration 
Services". 

1987— Pub. L. 100-180, § 807(c), struck out subsecs. (a) 
and (b) relating to requirement by Secretary of Defense 
to reserve 75% of first $3,000,000 appropriated to carry 
out this chapter for purpose of assisting cooperative 
agreements entered into under section 2413 of this title 
for fiscal years 1986 and 1987, and for fiscal years after 
1987 the authority of Secretary to allocate funds in ac- 
cordance with such cooperative agreements, and sub- 
stituted "The" for "(c) For any amount appropriated to 
carry out this chapter for fiscal year 1986 or 1987 in ex- 
cess of $3,000,000, the". 

1985— Subsec. (a)(2). Pub. L. 99-145, § 919(b)(1)(A), sub- 
stituted "fiscal years 1986 and 1987" for "fiscal year 1985 
is 50 percent and during fiscal year 1986". 

Subsec. (a)(3). Pub. L. 99-145, § 919(b)(1)(B), added par. 
(3). 

Subsec. (b). Pub. L. 99-145, § 919(b)(2), substituted 
"1987" for "1986". 

Subsec. (c). Pub. L. 99-145, § 919(b)(3), added subsec. 
(c). 
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Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title X, § 1087(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-292, provided that the amend- 
ment made by section 1 [[div. A], title X, § 1087(d)(5)] is 
effective Oct. 17, 1998, and as if included in the Strom 
Thurmond National Defense Authorization Act for Fis- 
cal Year 1999, Pub. L. 105-261, as enacted. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 effective Oct. 1, 1985, 
see section 919(d) of Pub. L. 99-145, set out as a note 
under section 2411 of this title. 

§ 2416. Subcontractor information 

(a) The Secretary of Defense shall require that 
any defense contractor in any year shall provide 
to an eligible entity with which the Secretary 
has entered into a cooperative agreement under 
this chapter, on the request of such entity, the 
information specified in subsection (b). 

(b) Information to be provided under sub- 
section (a) is a listing of the name of each appro- 
priate employee of the contractor who has re- 
sponsibilities with respect to entering into con- 
tracts on behalf of such contractor that con- 
stitute subcontracts of contracts being per- 
formed by such contractor, together with the 
business address and telephone number and area 
of responsibility of each such employee. 

(c) A defense contractor need not provide in- 
formation under this section to a particular eli- 
gible entity more frequently than once a year. 

(d) In this section, the term "defense contrac- 
tor", for any year, means a person awarded a 
contract with the Department of Defense in that 
year for an amount in excess of $1,000,000. 

(Added Pub. L. 99-500, § 101(c) [title X, 
§ 957(a)(1)(B)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-174, and Pub. L. 99-591, § 101(c) [title X, 
§ 957(a)(1)(B)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-174; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 957(a)(1)(B), Nov. 14, 1986, 100 Stat. 
3954, renumbered title IX, Pub. L. 100-26, §3(5), 
Apr. 21, 1987, 101 Stat. 273; Pub. L. 108-375, div. A, 
title VIII, §816, Oct. 28, 2004, 118 Stat. 2015.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Prior Provisions 

A prior section 2416 was renumbered section 2419 of 
this title. 

Amendments 

2004— Subsec. (d). Pub. L. 108-375 substituted 
"$1,000,000" for "$500,000". 

Effective Date 

Section 101(c) [title X, § 957(b)] of Pub. L. 99-500 and 
Pub. Li. 99-591, and section 957(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2416 of title 10, United States Code, as added 
by subsection (a), shall take effect on January 1, 1987." 

§2417. Administrative costs 

The Director of the Defense Logistics Agency 
may use, out of the amount appropriated for a 
fiscal year for operation and maintenance for 
the procurement technical assistance program 



authorized by this chapter, an amount not ex- 
ceeding three percent of such amount to defray 
the expenses of administering the provisions of 
this chapter during such fiscal year. 

(Added Pub. L. 101-510, div. A, title VIII, 
§ 814(a)(1)(B), Nov. 5, 1990, 104 Stat. 1596.) 

Prior Provisions 

A prior section 2417 was renumbered section 2419 of 
this title. 

Effective Date 

Section 814(b) of Pub. L. 101-510 provided that: "Sec- 
tion 2417 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to fiscal year 
1991 and each fiscal year thereafter." 

§ 2418. Authority to provide certain types of tech- 
nical assistance 

(a) The procurement technical assistance fur- 
nished by eligible entities assisted by the De- 
partment of Defense under this chapter may in- 
clude technical assistance relating to contracts 
entered into with (1) Federal departments and 
agencies other than the Department of Defense, 
and (2) State and local governments. 

(b) An eligible entity assisted by the Depart- 
ment of Defense under this chapter also may 
furnish information relating to assistance and 
other programs available pursuant to the De- 
fense Conversion, Reinvestment, and Transition 
Assistance Act of 1992. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4236(a)(1)(B), Oct. 23, 1992, 106 Stat. 2691.) 

References in Text 

The Defense Conversion, Reinvestment, and Transi- 
tion Assistance Act of 1992, referred to in subsec. (b), is 
division D of Pub. L. 102-484, Oct. 23, 1992, 106 Stat. 2658. 
For complete classification of division D to the Code, 
see Short Title note set out under section 2500 of this 
title and Tables. 

Prior Provisions 

A prior section 2418 was renumbered section 2419 of 
this title. 

§ 2419. Regulations 

The Secretary of Defense shall prescribe regu- 
lations to carry out this chapter. 

(Added Pub. L. 98-525, title XII, § 1241(a)(1), Oct. 
19, 1984, 98 Stat. 2606, §2416; renumbered §2417, 
Pub. L. 99-500, § 101(c) [title X, § 957(a)(1)(A)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-174, and Pub. 
L. 99-591, §101(c) [title X, § 957(a)(1)(A)], Oct. 30, 
1986, 100 Stat. 3341-82, 3341-174, and Pub. L. 
99-661, div. A, title IX, formerly title IV, 
§ 957(a)(1)(A), Nov. 14, 1986, 100 Stat. 3954, renum- 
bered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 
101 Stat. 273; renumbered §2418, Pub. L. 101-510, 
div. A, title VIII, § 814(a)(1)(A), Nov. 5, 1990, 104 
Stat. 1596; renumbered §2419, Pub. L. 102-484, div. 
D, title XLII, § 4236(a)(1)(A), Oct. 23, 1992, 106 
Stat. 2691.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Amendments 

1992— Pub. L. 102-484 renumbered section 2418 of this 
title as this section. 
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1990— Pub. L. 101-510 renumbered section 241V of this 
title as this section. 

1986— Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661, 
renumbered section 2416 of this title as this section. 

CHAPTER 143— PRODUCTION BY MILITARY 
AGENCIES 

Sec. 

2421. Plantations and farms: operation, mainte- 

nance, and improvement. 

2422. Bakery and dairy products: procurement out- 

side the United States. 

2423. Laundry and dry cleaning services: procure- 

ment from facilities operated by the Navy 
Resale and Services Support Office. 

2424. Procurement of supplies and services from ex- 

change stores outside the United States. 

Amendments 

1989— Pub. L. 101-189, div. A, title III, §§ 323(b), 324(b), 
Nov. 29, 1989, 103 Stat. 1414, 1415, added items 2423 and 
2424. 

1986— Pub. L. 99-661, div. A, title III, § 312(b), Nov. 14, 
1986, 100 Stat. 3852, added item 2422. 

§2421. Plantations and farms: operation, mainte- 
nance, and improvement 

(a) Appropriations for the subsistence of mem- 
bers of the Army, Navy, Air Force, or Marine 
Corps are available for expenditures necessary 
in the operation, maintenance, and improve- 
ment of any plantation or farm, outside the 
United States and under the jurisdiction of the 
Army, Navy, Air Force, or Marine Corps, as the 
case may be, for furnishing fresh fruits and 
vegetables to the armed forces. However, no 
land may be acquired under this subsection. 

(b) Fruits and vegetables produced under sub- 
section (a) that are over the amount furnished 
or sold to the armed forces or to civilians serv- 
ing with the armed forces may be sold only out- 
side the United States. 

(c) Of the persons employed by the United 
States under subsection (a), only nationals of 
the United States are entitled to the benefits 
provided by laws relating to the employment, 
work, compensation, or other benefits of civilian 
employees of the United States. 

(d) A plantation or farm covered by subsection 
(a) shall be operated, maintained, and improved 
by a private contractor or lessee, so far as prac- 
ticable. Before using members of the Army, 
Navy, Air Force, or Marine Corps, as the case 
may be, the Secretary concerned must make a 
reasonable effort to make a contract or lease 
with a person in civil life for his services for 
that operation, maintenance, or improvement, 
on terms advantageous to the United States. A 
determination by the Secretary as to the rea- 
sonableness of effort to make a contract or 
lease, and as to the advantageous nature of its 
terms, is final. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 138.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2421(a) 
2421(b) 


10:1213 (less 1st and 2d 

provisos). 
34:555a (less 1st and 2d 

provisos). 
10:1213 (2d proviso). 
34:555a (2d proviso). 


June 28, 1944. ch. 306; re- 
stated July 1, 1947. ch. 
188, 61 Stat. 234; Oct. 
31. 1951, ch. 654. §3(2). 
65 Stat. 708. 



HISTORICAL AND REVISION NOTES — CONTINUED 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2421(c) 


10:1213 (1st proviso). 






34:555a (1st proviso). 




2421(d) 


10:1214. 






34:555b. 





In subsection (a), the word "management", in 10:1213 
and 34:555a, is omitted as covered by the word "oper- 
ation". The word "members" is substituted for the 
word "personnel". The word "may" is substituted for 
the word "shall". The words "any and all" and "the 
purpose of" are omitted as surplusage. 

In subsections (a) and (b), the word "continental" is 
omitted, since section 101(1) of this title defines the 
United States to include the States and the District of 
Columbia. 

In subsection (b), the words "of the United States" 
are omitted as surplusage. The words "Fruits and vege- 
tables produced under subsection (a)" are substituted 
for the words "That surplus production". 

In subsection (c), the words "nationals of the United 
States" are substituted for the words "American na- 
tionals". The words "civil-service laws and other * * * 
of the United States" and "rights * * * or obligations" 
are omitted as surplusage. 

In subsection (d), the words "after the termination of 
the present war" are omitted as executed. The word 
"by" is substituted for the words "through the instru- 
mentality of". The words "partnership, association" 
are omitted as covered by the definition of "person" in 
section 1 of title 1. The words "United States" are sub- 
stituted for the word "Government". The words "man- 
agement", "for that purpose", and "or agreement" are 
omitted as surplusage. 

§2422. Bakery and dairy products: procurement 
outside the United States 

(a) The Secretary of Defense may authorize 
any element of the Department of Defense that 
procures bakery and dairy products for use by 
the armed forces outside the United States to 
procure any products described in subsection (b) 
through the use of procedures other than com- 
petitive procedures. 

(b) The products referred to in subsection (a) 
are bakery or dairy products produced by the 
Army and Air Force Exchange Service in a facil- 
ity outside the United States that began operat- 
ing before July 1, 1986. 

(Added Pub. L. 99-661, div. A, title III, § 312(a), 
Nov. 14, 1986, 100 Stat. 3851.) 

§2423. Laundry and dry cleaning services: pro- 
curement from facilities operated by the 
Navy Resale and Services Support Office 

(a) Authority. — The Secretary of Defense may 
authorize an element of the Department of De- 
fense to enter into a contract (through the use 
of procedures other than competitive proce- 
dures) with a laundry and dry cleaning facility 
operated by the Navy Resale and Services Sup- 
port Office to procure laundry and dry cleaning 
services for the armed forces outside the United 
States. 

(b) Application. — Subsection (a) shall apply 
only with respect to a laundry and dry cleaning 
facility of the Navy Resale and Services Support 
Office that began operating before October 1, 
1989. 

(Added Pub. L. 101-189, div. A, title III, § 323(a), 
Nov. 29, 1989, 103 Stat. 1414.) 
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§2424. Procurement of supplies and services 
from exchange stores outside the United 
States 

(a) Authority. — The Secretary of Defense may 
authorize an element of the Department of De- 
fense to enter into a contract (through the use 
of procedures other than competitive proce- 
dures) with an exchange store operated under 
the jurisdiction of the Secretary of a military 
department outside the United States to procure 
supplies or services for use by the armed forces 
outside the United States. 

(b) Limitations. — (1) A contract may not be 
entered into under subsection (a) in an amount 
in excess of $100,000. 

(2) Supplies provided under a contract entered 
into under subsection (a) shall be provided from 
the stocks of the exchange store on hand as of 
the date the contract is entered into with that 
exchange store. 

(3) A contract entered into with an exchange 
store under subsection (a) may not provide for 
the procurement of services not regularly pro- 
vided by that exchange store. 

(c) Exception— Paragraphs (1) and (2) of sub- 
section (b) do not apply to contracts for the pro- 
curement of soft drinks that are manufactured 
in the United States. The Secretary of Defense 
shall prescribe in regulations the standards and 
procedures for determining whether a particular 
beverage is a soft drink and whether the bev- 
erage was manufactured in the United States. 

(Added Pub. L. 101-189, div. A, title III, § 324(a), 
Nov. 29, 1989, 103 Stat. 1414; amended Pub. L. 
103-355, title III, §3066, Oct. 13, 1994, 108 Stat. 
3337; Pub. L. 104-106, div. D, title XLIII, 
§4321(b)(17), Feb. 10, 1996, 110 Stat. 673; Pub. L. 
109-163, div. A, title VI, §671, Jan. 6, 2006, 119 
Stat. 3319.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted 
"$100,000" for "$50,000". 

1996 — Subsec. (c). Pub. L. 104-106 inserted heading- and 
substituted "particular beverage" for "particular 
drink" and "beverage was" for "drink was". 

1994— Subsec. (c). Pub. L. 103-355 added subsec. (c). 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Operation of Stars and Stripes Bookstores 
Overseas by Military Exchanges 

Section 353 of Pub. L. 103-160 provided that: 
"(a) Requirement. — The Secretary of Defense shall 
provide for the commencement, not later than October 
1, 1994, of the operation of Stars and Stripes bookstores 
outside of the United States by the military exchanges. 

"(b) Regulations.— The Secretary of Defense shall 
prescribe regulations to carry out subsection (a)." 

CHAPTER 144— MAJOR DEFENSE 
ACQUISITION PROGRAMS 

Sec. 

2430. Major defense acquisition program defined. 
2430a. Major subprograms. 

2431. Weapons development and procurement 

schedules. 

2432. Selected Acquisition Reports. 

2433. Unit cost reports. 



Sec. 

2433a. Critical cost growth in major defense acquisi- 
tion programs. 

2434. Independent cost estimates; operational man- 

power requirements. 

2435. Baseline description. 

2436. Major defense acquisition programs: incen- 

tive program for contractors to purchase 
capital assets manufactured in United 
States. 

2437. Development of major defense acquisition 

programs: sustainment of system to be re- 
placed. 

2438. Performance assessments and root cause 

analyses. 
[2439. Repealed.] 

2440. Technology and industrial base plans. 
Amendments 

2011— Pub. L. 111-383, div. A, title IX, §901(k)(2)(B), 
Jan. 7, 2011, 124 Stat. 4326, added item 2438. 

2009— Pub. L. 111-23, title II, § 206(a)(2), May 22, 2009, 
123 Stat. 1728, added item 2433a. 

2008— Pub. L. 110-417, [div. A], title VIII, § 811(a)(2), 
Oct. 14, 2008, 122 Stat. 4521, added item 2430a. 

2004— Pub. L. 108-375, div. A, title VIII, § 805(a)(2), Oct. 
28, 2004, 118 Stat. 2009, added item 2437. 

2003— Pub. L. 108-136, div. A, title VIII, § 822(a)(2), Nov. 
24, 2003, 117 Stat. 1547, added item 2436. 

1994— Pub. L. 103-355, title III, §§ 3005(b), 3006(b), 
3007(b), Oct. 13, 1994, 108 Stat. 3331, substituted "Base- 
line description" for "Enhanced program stability" in 
item 2435 and struck out items 2438 "Major programs: 
competitive phototyping" and 2439 "Major programs: 
competitive alternative sources". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(4), Nov. 
30, 1993, 107 Stat. 1713, struck out items 2436 "Defense 
enterprise programs" and 2437 "Defense enterprise pro- 
grams: milestone authorization". 

1992— Pub. L. 102-484, div. A, title VIII, § 821(a)(2), div. 
D, title XLII, § 4216(b)(2), Oct. 23, 1992, 106 Stat. 2460, 
2670, added items 2438 and 2440 and redesignated former 
item 2438 as 2439. 

1987— Pub. L. 100-26, § 7(b)(1), (2)(B), (9)(B), Apr. 21, 
1987, 100 Stat. 279, 280, substituted "Major Defense Ac- 
quisition Programs" for "Oversight of Cost Growth in 
Major Programs" in chapter heading, added item 2430, 
and transferred former item 2305a from chapter 137 and 
redesignated it as item 2438. 

1986— Pub. L. 99-661, div. A, title XII, § 1208(c)(2), Nov. 
14, 1986, 100 Stat. 3976, inserted "; operational man- 
power requirements" in item 2434. 

Pub. L. 99-500, § 101(c) [title X, §§ 904(a)(2), 905(a)(2), 
906(a)(2)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-134, 
1783-135, 1783-137, and Pub. L. 99-591, § 101(c) [title X, 
§§904(a)(2), 905(a)(2), 906(a)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-134, 3341-135, 3341-137; Pub. L. 99-661, div. A, 
title IX, formerly title IV, §§ 904(a)(2), 905(a)(2), 906(a)(2), 
Nov. 14, 1986, 100 Stat. 3914-3916, renumbered title IX, 
Pub. L. 100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, added 
items 2435 to 2437 

Pub. L. 99-433, title I, § 101(a)(4), Oct. 1, 1986, 100 Stat. 
994, added chapter heading and analysis of sections for 
chapter 144, consisting of sections 2431 to 2434. 

§2430. Major defense acquisition program de- 
fined 

(a) In this chapter, the term "major defense 
acquisition program" means a Department of 
Defense acquisition program that is not a highly 
sensitive classified program (as determined by 
the Secretary of Defense) and — 

(1) that is designated by the Secretary of De- 
fense as a major defense acquisition program; 
or 

(2) that is estimated by the Secretary of De- 
fense to require an eventual total expenditure 
for research, development, test, and evalua- 
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tion of more than $300,000,000 (based on fiscal 
year 1990 constant dollars) or an eventual 
total expenditure for procurement, including 
all planned increments or spirals, of more 
than $1,800,000,000 (based on fiscal year 1990 
constant dollars). 

(b) The Secretary of Defense may adjust the 
amounts (and the base fiscal year) provided in 
subsection (a)(2) on the basis of Department of 
Defense escalation rates. An adjustment under 
this subsection shall be effective after the Sec- 
retary transmits a written notification of the 
adjustment to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives. 

(c) For purposes of subsection (a)(2), the Sec- 
retary shall consider, as applicable, the follow- 
ing: 

(1) The estimated level of resources required 
to fulfill the relevant joint military require- 
ment, as determined by the Joint Require- 
ments Oversight Council pursuant to section 
181 of this title. 

(2) The cost estimate referred to in section 
2366a(a)(4) 1 of this title. 

(3) The cost estimate referred to in section 
2366b(a)(l)(C) of this title. 

(4) The cost estimate within a baseline de- 
scription as required by section 2435 of this 
title. 

(Added Pub. L. 100-26, § 7(b)(2)(A), Apr. 21, 1987, 
101 Stat. 279; amended Pub. L. 102-484, div. A, 
title VIII, § 817(b), Oct. 23, 1992, 106 Stat. 2455; 
Pub. L. 104-106, div. A, title XV, § 1502(a)(1), Feb. 
10, 1996, 110 Stat. 502; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
111-23, title II, § 206(b), May 22, 2009, 123 Stat. 
1728.) 

References in Text 

Section 2366a(a)(4) of this title, referred to in subsec. 
(c)(2), was redesignated section 2366a(a)(7) of this title 
by Pub. L. 112-81, div. A, title VIII, § 801(a)(1)(B), Dec. 
31, 2011, 125 Stat. 1482. 

Amendments 

2009— Subsec. (a)(2). Pub. L. 111-23, § 206(b)(1), inserted 
", including' all planned increments or spirals," after 
"an eventual total expenditure for procurement". 

Subsec. (c). Pub. L. 111-23, § 206(b)(2), added subsec. 
(c). 

1999— Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (b). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1992 — Pub. L. 102-484 designated existing provisions as 
subsec. (a), in par. (2) substituted "$300,000,000" for 
"$200,000,000", "1990" for "1980" in two places, and 
"$1,800,000,000" for "$1,000,000,000", and added subsec. 
(b). 

Assessment, Management, and Control of Operat- 
ing and Support Costs for Major Weapon Sys- 
tems 

Pub. L. 112-81, div. A, title VIII, §832, Dec. 31, 2011, 125 
Stat. 1504, provided that: 

"(a) Guidance Required. — Not later than 180 days 
after the date of the enactment of this Act [Dec. 31, 



iSee References in Text note below. 



2011], the Secretary of Defense shall issue guidance on 
actions to be taken to assess, manage, and control De- 
partment of Defense costs for the operation and sup- 
port of major weapon systems. 

"(b) Elements. — The guidance required by subsection 
(a) shall, at a minimum — 

"(1) be issued in conjunction with the comprehen- 
sive guidance on life-cycle management and the de- 
velopment and implementation of product support 
strategies for major weapon systems required by sec- 
tion 805 of the National Defenese [sic] Authorization 
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 
2403; 10 U.S.C. 2301 [2302] note); 

"(2) require the military departments to retain 
each estimate of operating and support costs that is 
developed at any time during the life cycle of a major 
weapon system, together with supporting documenta- 
tion used to develop the estimate; 

"(3) require the military departments to update es- 
timates of operating and support costs periodically 
throughout the life cycle of a major weapon system, 
to determine whether preliminary information and 
assumptions remain relevant and accurate, and iden- 
tify and record reasons for variances; 

"(4) establish standard requirements for the collec- 
tion of data on operating and support costs for major 
weapon systems and require the military depart- 
ments to revise their Visibility and Management of 
Operating and Support Costs (VAMOSC) systems to 
ensure that they collect complete and accurate data 
in compliance with such requirements and make such 
data available in a timely manner; 

"(5) establish standard requirements for the collec- 
tion and reporting of data on operating and support 
costs for major weapon systems by contractors per- 
forming weapon system sustainment functions in an 
appropriate format, and develop contract clauses to 
ensure that contractors comply with such require- 
ments; 

"(6) require the military departments — 

"(A) to collect and retain data from operational 
and developmental testing and evaluation on the 
reliability and maintainability of major weapon 
systems; and 

"(B) to use such data to inform system design de- 
cisions, provide insight into sustainment costs, and 
inform estimates of operating and support costs for 
such systems; 

"(7) require the military departments to ensure 
that sustainment factors are fully considered at key 
life cycle management decision points and that ap- 
propriate measures are taken to reduce operating and 
support costs by influencing system design early in 
development, developing sound sustainment strate- 
gies, and addressing key drivers of costs; 

"(8) require the military departments to conduct an 
independent logistics assessment of each major weap- 
on system prior to key acquisition decision points 
(including milestone decisions) to identify features 
that are likely to drive future operating and support 
costs, changes to system design that could reduce 
such costs, and effective strategies for managing such 
costs; 
"(9) include — 

"(A) reliability metrics for major weapon sys- 
tems; and 

"(B) requirements on the use of metrics under 
subparagraph (A) as triggers — 

"(i) to conduct further investigation and analy- 
sis into drivers of those metrics; and 

"(ii) to develop strategies for improving reli- 
ability, availability, and maintainability of such 
systems at an affordable cost; and 
"(10) require the military departments to conduct 
periodic reviews of operating and support costs of 
major weapon systems after such systems achieve 
initial operational capability to identify and address 
factors resulting in growth in operating and support 
costs and adapt support strategies to reduce such 
costs. 
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"(c) Retention op Data on Operating and Support 
Costs.— 

"(1) In general. — The Director of Cost Assessment 
and Program Evaluation shall be responsible for de- 
veloping' and maintaining a database on operating 
and support estimates, supporting documentation, 
and actual operating and support costs for major 
weapon systems. 

"(2) Support. — The Secretary of Defense shall en- 
sure that the Director, in carrying out such respon- 
sibility — 

"(A) promptly receives the results of all cost esti- 
mates and cost analyses conducted by the military 
departments with regard to operating and support 
costs of major weapon systems; 

"(B) has timely access to any records and data of 
the military departments (including classified and 
proprietary information) that the Director consid- 
ers necessary to carry out such responsibility; and 

"(C) with the concurrence of the Under Secretary 
of Defense for Acquisition, Technology, and Logis- 
tics, may direct the military departments to col- 
lect and retain information necessary to support 
the database. 

"(d) Major Weapon System Defined. — In this sec- 
tion, the term 'major weapon system' has the meaning 
given that term in section 2379(f) of title 10, United 
States Code." 

Management of Manufacturing Risk in Major 
Defense Acquisition Programs 

Pub. L. 111-383, div. A, title VIII, §812, Jan. 7, 2011, 124 
Stat. 4264, as amended by Pub. L. 112-81, div. A, title 
VIII, §834, Dec. 31, 2011, 125 Stat. 1506, provided that: 

"(a) Guidance Required. — Not later than 180 days 
after the date of the enactment of this Act [Jan. 7, 
2011], the Secretary of Defense shall issue comprehen- 
sive guidance on the management of manufacturing 
risk in major defense acquisition programs. 

"(b) Elements. — The guidance issued under sub- 
section (a) shall, at a minimum — 

"(1) require the use of manufacturing readiness lev- 
els or other manufacturing readiness standards as a 
basis for measuring, assessing, reporting, and com- 
municating manufacturing readiness and risk on 
major defense acquisition programs throughout the 
Department of Defense; 

"(2) provide guidance on the definition of manufac- 
turing readiness levels or other manufacturing readi- 
ness standards and how manufacturing readiness lev- 
els or other manufacturing readiness standards 
should be used to assess manufacturing risk and read- 
iness in major defense acquisition programs; 

"(3) specify manufacturing readiness levels or other 
manufacturing readiness standards that should be 
achieved at key milestones and decision points for 
major defense acquisition programs; 

"(4) provide for the tailoring of manufacturing 
readiness levels or other manufacturing readiness 
standards to address the unique characteristics of 
specific industry sectors or weapon system portfolios; 

"(5) identify tools and models that may be used to 
assess, manage, and reduce risks that are identified 
in the course of manufacturing readiness assessments 
for major defense acquisition programs; and 

"(6) require appropriate consideration of the manu- 
facturing readiness and manufacturing readiness 
processes of potential contractors and subcontractors 
as a part of the source selection process for major de- 
fense acquisition programs. 

"(c) Manufacturing Readiness Expertise. — The 
Secretary shall ensure that — 

"(1) the acquisition workforce chapter of the an- 
nual strategic workforce plan required by section 
115b of title 10, United States Code, includes an as- 
sessment of the critical manufacturing readiness 
knowledge and skills needed in the acquisition work- 
force and a plan of action for addressing any gaps in 
such knowledge and skills; and 

"(2) the need of the Department for manufacturing 
readiness knowledge and skills is given appropriate 



consideration, comparable to the consideration given 
to other program management functions, as the De- 
partment identifies areas of need for funding through 
the Defense Acquisition Workforce Development 
Fund established in accordance with the require- 
ments of section 1705 of title 10, United States Code. 
"(d) Major Defense Acquisition Program De- 
fined. — In this section, the term 'major defense acqui- 
sition program' has the meaning given that term in 
section 2430(a) of title 10, United States Code." 

Developmental Test and Evaluation and Systems 
Engineering in the Military Departments and 
Defense Agencies 

Pub. L. 111-23, title I, § 102(b), May 22, 2009, 123 Stat. 
1714, as amended by Pub. L. 111-383, div. A, title VIII, 
§ 813(a), title IX, §901(0(1), Jan. 7, 2011, 124 Stat. 4265, 
4326, provided that: 

"(1) Plans. — The service acquisition executive of 
each military department and each Defense Agency 
with responsibility for a major defense acquisition pro- 
gram shall develop and implement plans to ensure the 
military department or Defense Agency concerned has 
provided appropriate resources for each of the follow- 
ing: 

"(A) Developmental testing organizations with ade- 
quate numbers of trained personnel in order to — 

"(i) ensure that developmental testing require- 
ments are appropriately addressed in the trans- 
lation of operational requirements into contract 
specifications, in the source selection process, and 
in the preparation of requests for proposals on all 
major defense acquisition programs; 

"(ii) participate in the planning of developmental 
test and evaluation activities, including the prepa- 
ration and approval of a developmental test and 
evaluation plan within the test and evaluation mas- 
ter plan for each major defense acquisition pro- 
gram; and 

"(iii) participate in and oversee the conduct of de- 
velopmental testing, the analysis of data, and the 
preparation of evaluations and reports based on 
such testing. 

"(B) Development planning and systems engineer- 
ing organizations with adequate numbers of trained 
personnel in order to — 

"(i) support key requirements, acquisition, and 
budget decisions made for each major defense ac- 
quisition program prior to Milestone A approval 
and Milestone B approval through a rigorous sys- 
tems analysis and systems engineering process; 

"(ii) include a robust program for improving reli- 
ability, availability, maintainability, and sustain- 
ability as an integral part of design and develop- 
ment within the systems engineering master plan 
for each major defense acquisition program; and 

"(iii) identify systems engineering requirements, 
including reliability, availability, maintainability, 
and lifecycle management and sustainability re- 
quirements, during the Joint Capabilities Integra- 
tion Development System process, and incorporate 
such systems engineering requirements into con- 
tract requirements for each major defense acquisi- 
tion program. 
"(2) Reports by service acquisition executives. — 
Not later than 180 days after the date of the enactment 
of this Act [May 22, 2009], and not later than February 
15 of each year from 2011 through 2014, the service ac- 
quisition executive of each military department and 
each Defense Agency with responsibility for a major de- 
fense acquisition program shall submit to the Deputy 
Assistant Secretary of Defense for Developmental Test 
and Evaluation and the Deputy Assistant Secretary of 
Defense for Systems Engineering a report on the extent 
to which — 

"(A) such military department or Defense Agency 
has implemented, or is implementing, the plan re- 
quired by paragraph (1); and 

"(B) additional authorities or resources are needed 
to attract, develop, retain, and reward developmental 
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test and evaluation personnel and systems engineers 
with appropriate levels of hands-on experience and 
technical expertise to meet the needs of such mili- 
tary department or Defense Agency. 
"(3) Assessment op reports by deputy assistant 
secretary op defense for developmental test and 
evaluation and deputy assistant secretary of de- 
FENSE FOR systems engineering. — Each annual report 
from 2010 through 2014 submitted to Congress by the 
Deputy Assistant Secretary of Defense for Develop- 
mental Test and Evaluation and the Deputy Assistant 
Secretary of Defense for Systems Engineering under 
section 139d(c) [now 139b(d)] of title 10, United States 
Code (as added by subsection (a)), shall include an as- 
sessment by the Deputy Assistant Secretaries of De- 
fense of the reports submitted by the service acquisi- 
tion executives to the Deputy Assistant Secretaries of 
Defense under paragraph (2)." 

Performance Assessments and Root Cause 
Analyses for Major Defense Acquisition Programs 

Pub. L. 111-23, title I, §103, May 22, 2009, 123 Stat. 1715, 
which authorized the Secretary of Defense to designate 
a senior official as responsible for performance assess- 
ments and root cause analyses for major defense acqui- 
sition programs, was transferred to chapter 144 of this 
title and redesignated as section 2438 by Pub. L. 111-383, 
div. A, title IX, § 901(d), Jan. 7, 2011, 124 Stat. 4321. 

Acquisition Strategies To Ensure Competition 
Throughout the Lifecycle of Major Defense Ac- 
quisition Programs 

Pub. L. 111-23, title II, §202, May 22, 2009, 123 Stat. 
1720, as amended by Pub. L. 112-81, div. A, title VIII, 
§837, Dec. 31, 2011, 125 Stat. 1509, provided that: 

"(a) Acquisition Strategies To Ensure Competi- 
tion. — The Secretary of Defense shall ensure that the 
acquisition strategy for each major defense acquisition 
program includes — 

"(1) measures to ensure competition, or the option 
of competition, at both the prime contract level and 
the subcontract level (at such tier or tiers as are ap- 
propriate) of such program throughout the life-cycle 
of such program as a means to improve contractor 
performance; and 

"(2) adequate documentation of the rationale for 
the selection of the subcontract tier or tiers under 
paragraph (1). 

"(b) Measures To Ensure Competition. — The meas- 
ures to ensure competition, or the option of competi- 
tion, for purposes of subsection (a)(1) may include 
measures to achieve the following, in appropriate cases 
if such measures are cost-effective: 

"(1) Competitive prototyping. 

"(2) Dual-sourcing. 

"(3) Unbundling of contracts. 

"(4) Funding of next-generation prototype systems 
or subsystems. 

"(5) Use of modular, open architectures to enable 
competition for upgrades. 

"(6) Use of build-to-print approaches to enable pro- 
duction through multiple sources. 

"(7) Acquisition of complete technical data pack- 
ages. 

"(8) Periodic competitions for subsystem upgrades. 
"(9) Licensing of additional suppliers. 
"(10) Periodic system or program reviews to address 
long-term competitive effects of program decisions. 
"(c) Additional Measures To Ensure Competition 
at Subcontract Level. — The Secretary shall take ac- 
tions to ensure fair and objective 'make-buy' decisions 
by prime contractors on major defense acquisition pro- 
grams by — 

"(1) requiring prime contractors to give full and 
fair consideration to qualified sources other than the 
prime contractor for the development or construction 
of major subsystems and components of major weap- 
on systems; 

"(2) providing for government surveillance of the 
process by which prime contractors consider such 



sources and determine whether to conduct such de- 
velopment or construction in-house or through a sub- 
contract; and 

"(3) providing for the assessment of the extent to 
which a contractor has given full and fair consider- 
ation to qualified sources other than the contractor 
in sourcing decisions as a part of past performance 
evaluations. 

"(d) Consideration of Competition Throughout 
Maintenance and Sustainment of Major Weapon Sys- 
tems and Subsystems. — Whenever a decision regarding 
source of repair results in a plan to award a contract 
for performance of maintenance and sustainment of a 
major weapon system or subsystem of a major weapon 
system, the Secretary shall take actions to ensure 
that, to the maximum extent practicable and consist- 
ent with statutory requirements, contracts for such 
maintenance and sustainment, or for components need- 
ed for such maintenance and sustainment, are awarded 
on a competitive basis and give full consideration to all 
sources (including sources that partner or subcontract 
with public or private sector repair activities). 
"(e) Applicability. — 

"(1) Strategy and measures to ensure competi- 
tion. — The requirements of subsections (a) and (b) 
shall apply to any acquisition plan for a major de- 
fense acquisition program that is developed or re- 
vised on or after the date that is 60 days after the 
date of the enactment of this Act [May 22, 2009]. 

"(2) Additional actions. — The actions required by 
subsections (c) and (d) shall be taken within 180 days 
after the date of the enactment of this Act." 

Prototyping Requirements for Major Defense 
Acquisition Programs 

Pub. L. 111-23, title II, §203, May 22, 2009, 123 Stat. 
1722, as amended by Pub. L. 111-383, div. A, title VIII, 
§ 813(b), Jan. 7, 2011, 124 Stat. 4265, provided that: 

"(a) Competitive Prototyping. — Not later than 90 
days after the date of the enactment of this Act [May 
22, 2009], the Secretary of Defense shall modify the 
guidance of the Department of Defense relating to the 
operation of the acquisition system with respect to 
competitive prototyping for major defense acquisition 
programs to ensure the following: 

"(1) That the acquisition strategy for each major 
defense acquisition program provides for competitive 
prototypes before Milestone B approval (or Key Deci- 
sion Point B approval in the case of a space program) 
unless the Milestone Decision Authority for such pro- 
gram waives the requirement pursuant to paragraph 
(2). 

"(2) That the Milestone Decision Authority may 
waive the requirement in paragraph (1) only — 

"(A) on the basis that the cost of producing com- 
petitive prototypes exceeds the expected life-cycle 
benefits (in constant dollars) of producing such pro- 
totypes, including the benefits of improved per- 
formance and increased technological and design 
maturity that may be achieved through competi- 
tive prototyping; or 

"(B) on the basis that, but for such waiver, the 
Department would be unable to meet critical na- 
tional security objectives. 

"(3) That whenever a Milestone Decision Authority 
authorizes a waiver pursuant to paragraph (2), the 
Milestone Decision Authority — 

"(A) shall require that the program produce a 
prototype before Milestone B approval (or Key De- 
cision Point B approval in the case of a space pro- 
gram) if the expected life-cycle benefits (in con- 
stant dollars) of producing such prototype exceed 
its cost and its production is consistent with 
achieving critical national security objectives; and 

"(B) shall notify the congressional defense com- 
mittees in writing not later than 30 days after the 
waiver is authorized and include in such notifica- 
tion the rationale for the waiver and the plan, if 
any, for producing a prototype. 
"(4) That prototypes — 
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"(A) may be required under paragraph (1) or (3) 
for the system to be acquired or, if prototyping- of 
the system is not feasible, for critical subsystems 
of the system; and 

"(B) may be acquired from commercial, govern- 
ment, or academic sources. 
"(b) Comptroller General Review op Certain 
Waivers. — 

"(1) Notice to comptroller general. — Whenever a 
Milestone Decision Authority authorizes a waiver of 
the requirement for prototypes pursuant to para- 
graph (2) of subsection (a) on the basis of excessive 
cost, the Milestone Decision Authority shall submit 
the notification of the waiver, together with the ra- 
tionale, to the Comptroller General of the United 
States at the same time it is submitted to the con- 
gressional defense committees. 

"(2) Comptroller general review. — Not later than 
60 days after receipt of a notification of a waiver 
under paragraph (1), the Comptroller General shall — 
"(A) review the rationale for the waiver; and 
"(B) submit to the congressional defense commit- 
tees a written assessment of the rationale for the 
waiver." 

Organizational Conflicts op Interest in Major 
Defense Acquisition Programs 

Pub. L. 111-23, title II, §207(a)-(c), May 22, 2009, 123 
Stat. 1728, 1729, provided that: 

"(a) Revised Regulations Required. — Not later than 
270 days after the date of the enactment of this Act 
[May 22, 2009], the Secretary of Defense shall revise the 
Defense Supplement to the Federal Acquisition Regula- 
tion to provide uniform guidance and tighten existing 
requirements for organizational conflicts of interest by 
contractors in major defense acquisition programs. 

"(b) Elements. — The revised regulations required by 
subsection (a) shall, at a minimum — 

"(1) address organizational conflicts of interest 
that could arise as a result of — 

"(A) lead system integrator contracts on major 
defense acquisition programs and contracts that 
follow lead system integrator contracts on such 
programs, particularly contracts for production; 

"(B) the ownership of business units performing 
systems engineering and technical assistance func- 
tions, professional services, or management support 
services in relation to major defense acquisition 
programs by contractors who simultaneously own 
business units competing to perform as either the 
prime contractor or the supplier of a major sub- 
system or component for such programs; 

"(C) the award of major subsystem contracts by a 
prime contractor for a major defense acquisition 
program to business units or other affiliates of the 
same parent corporate entity, and particularly the 
award of subcontracts for software integration or 
the development of a proprietary software system 
architecture; or 

"(D) the performance by, or assistance of, con- 
tractors in technical evaluations on major defense 
acquisition programs; 

"(2) ensure that the Department of Defense receives 
advice on systems architecture and systems engineer- 
ing matters with respect to major defense acquisition 
programs from federally funded research and develop- 
ment centers or other sources independent of the 
prime contractor; 

"(3) require that a contract for the performance of 
systems engineering and technical assistance func- 
tions for a major defense acquisition program con- 
tains a provision prohibiting the contractor or any 
affiliate of the contractor from participating as a 
prime contractor or a major subcontractor in the de- 
velopment or construction of a weapon system under 
the program; and 

"(4) establish such limited exceptions to the re- 
quirement in paragraphs (2) and (3) as may be nec- 
essary to ensure that the Department of Defense has 
continued access to advice on systems architecture 



and systems engineering matters from highly-quali- 
fied contractors with domain experience and exper- 
tise, while ensuring that such advice comes from 
sources that are objective and unbiased. 
"(c) Consultation in Revision op Regulations. — 

"(1) Recommendations of panel on contracting 
integrity. — Not later than 90 days after the date of 
the enactment of this Act [May 22, 2009], the Panel on 
Contracting Integrity established pursuant to section 
813 of the John Warner National Defense Authoriza- 
tion Act for Fiscal Year 2007 (Public Law 109-364; 120 
Stat. 2320) [10 U.S.C. 2304 note] shall present recom- 
mendations to the Secretary of Defense on measures 
to eliminate or mitigate organizational conflicts of 
interest in major defense acquisition programs. 

"(2) Consideration of recommendations. — In devel- 
oping the revised regulations required by subsection 
(a), the Secretary shall consider the following: 

"(A) The recommendations presented by the 
Panel on Contracting Integrity pursuant to para- 
graph (1). 

"(B) Any findings and recommendations of the 
Administrator for Federal Procurement Policy and 
the Director of the Office of Government Ethics 
pursuant to section 841(b) of the Duncan Hunter Na- 
tional Defense Authorization Act for Fiscal Year 
2009 (Public Law 110-417; 122 Stat. 4539) [41 U.S.C. 
2303 note]." 

Configuration Steering Boards for Cost Control 
Under Major Defense Acquisition Programs 

Pub. L. 110-417, [div. A], title VIII, §814, Oct. 14, 2008, 
122 Stat. 4528, provided that: 

"(a) Configuration Steering Boards.— Each Sec- 
retary of a military department shall establish one or 
more boards (to be known as a 'Configuration Steering 
Board') for the major defense acquisition programs of 
such department. 
"(b) Composition. — 

"(1) Chair. — Each Configuration Steering Board 
under this section shall be chaired by the service ac- 
quisition executive of the military department con- 
cerned. 

"(2) Particular members. — Each Configuration 
Steering Board under this section shall include a rep- 
resentative of the following: 

"(A) The Office of the Under Secretary of Defense 
for Acquisition, Technology, and Logistics. 

"(B) The Chief of Staff of the Armed Force con- 
cerned. 

"(C) Other Armed Forces, as appropriate. 
"(D) The Joint Staff. 

"(E) The Comptroller of the military department 
concerned. 

"(F) The military deputy to the service acquisi- 
tion executive concerned. 

"(G) The program executive officer for the major 
defense acquisition program concerned. 

"(H) Other senior representatives of the Office of 
the Secretary of Defense and the military depart- 
ment concerned, as appropriate. 
"(c) Responsibilities. — 

"(1) In general.— The Configuration Steering 
Board for a major defense acquisition program under 
this section shall be responsible for the following: 

"(A) Preventing unnecessary changes to program 
requirements and system configuration that could 
have an adverse impact on program cost or sched- 
ule. 

"(B) Mitigating the adverse cost and schedule im- 
pact of any changes to program requirements or 
system configuration that may be required. 

"(C) Ensuring that the program delivers as much 
planned capability as possible, at or below the rel- 
evant program baseline. 

"(2) Discharge op responsibilities. — In discharg- 
ing its responsibilities under this section with respect 
to a major defense acquisition program, a Configura- 
tion Steering Board shall — 

"(A) review and approve or disapprove any pro- 
posed changes to program requirements or system 
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configuration that have the potential to adversely 
Impact program cost or schedule; and 

"(B) review and recommend proposals to reduce 
program requirements that have the potential to 
Improve program cost or schedule In a manner con- 
sistent with program objectives. 

"(3) PRESENTATION OF RECOMMENDATIONS ON REDUC- 
TION IN REQUIREMENTS. — Any recommendation for a 
proposed reduction in requirements that is made by a 
Configuration Steering Board under paragraph (2)(B) 
shall be presented to appropriate organizations of the 
Joint Staff and the military departments responsible 
for such requirements for review and approval in ac- 
cordance with applicable procedures. 

"(4) Annual consideration op each major defense 
acquisition program. — The Secretary of the military 
department concerned shall ensure that a Configura- 
tion Steering Board under this section meets to con- 
sider each major defense acquisition program of such 
military department at least once each year. 

"(5) Certification of cost and schedule devi- 
ations during system design and development. — 
For a major defense acquisition program that re- 
ceived an initial Milestone B approval during fiscal 
year 2008, a Configuration Steering Board may not 
approve any proposed alteration to program require- 
ments or system configuration if such an alteration 
would — 

"(A) increase the cost (including any increase for 
expected inflation or currency exchange rates) for 
system development and demonstration by more 
than 25 percent; or 

"(B) extend the schedule for key events by more 
than 15 percent of the total number of months be- 
tween the award of the system development and 
demonstration contract and the scheduled Mile- 
stone C approval date, 
unless the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics certifies to the con- 
gressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives], and includes in the 
certification supporting rationale, that approving 
such alteration to program requirements or system 
configuration is in the best interest of the Depart- 
ment of Defense despite the cost and schedule im- 
pacts to system development and demonstration of 
such program. 
"(d) Applicability. — 

"(1) In general. — The requirements of this section 
shall apply with respect to any major defense acquisi- 
tion program that is commenced before, on, or after 
the date of the enactment of this Act [Oct. 14, 2008]. 

"(2) Current programs. — In the case of any major 
defense acquisition program that is ongoing as of the 
date of the enactment of this Act, a Configuration 
Steering Board under this section shall be established 
for such program not later than 60 days after the date 
of the enactment of this Act. 

"(e) Guidance on Authorities of Program Man- 
agers After Milestone B. — 

"(1) [Amended section 853(d)(2) of Pub. L. 109-364, 
set out below.] 

"(2) Applicability. — The Secretary of Defense shall 
modify the guidance described in section 853(d) of the 
John Warner National Defense Authorization Act for 
Fiscal Year 200V [Pub. L. 109-364; set out below] in 
order to take Into account the amendment made by 
paragraph (1) not later than 60 days after the date of 
the enactment of this Act [Oct. 14, 2008]. 
"(f) Major Defense Acquisition Program Defined. — 
In this section, the term 'major defense acquisition 
program' has the meaning given that term in section 
2430(a) of title 10, United States Code." 

Preservation of Tooling for Major Defense 
Acquisition Programs 

Pub. L. 110-417, [div. A], title VIII, §815, Oct. 14, 2008, 
122 Stat. 4530, provided that: 

"(a) Guidance Required.— Not later than 270 days 
after the date of the enactment of this Act [Oct. 14, 



2008], the Secretary of Defense shall issue guidance re- 
quiring the preservation and storage of unique tooling 
associated with the production of hardware for a major 
defense acquisition program through the end of the 
service life of the end item associated with such a pro- 
gram. Such guidance shall — 

"(1) require that the milestone decision authority 
approve a plan, including the identification of any 
contract clauses, facilities, and funding required, for 
the preservation and storage of such tooling prior to 
Milestone C approval; 

"(2) require that the milestone decision authority 
periodically review the plan required by paragraph (1) 
prior to the end of the service life of the end item, to 
ensure that the preservation and storage of such tool- 
ing remains adequate and in the best interest of the 
Department of Defense; 

"(3) provide a mechanism for the Secretary to 
waive the requirement for preservation and storage of 
unique production tooling, or any category of unique 
production tooling, if the Secretary — 

"(A) makes a written determination that such a 
waiver is in the best interest of the Department of 
Defense; and 

"(B) notifies the congressional defense commit- 
tees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Represent- 
atives] of the waiver upon making such determina- 
tion; and 

"(4) provide such criteria as necessary to guide a 
determination made pursuant to paragraph (3)(A). 

"(b) Definitions. — In this section: 
"(1) Major defense acquisition program. — The 

term 'major defense acquisition program' has the 

meaning provided in section 2430 of title 10, United 

States Code. 

"(2) Milestone decision authority. — The term 
'milestone decision authority' has the meaning pro- 
vided in section 2366a(f)(2) [now 2366b(g)(3)] of such 
title. 

"(3) Milestone c approval. — The term 'Milestone 
C approval' has the meaning provided In section 
2366(e)(8) of such title." 

Duty of Principal Military Deputies To Inform 
Service Chiefs on Major Defense Acquisition 
Programs 

Pub. L. 110-181, div. A, title IX, § 908(d), Jan. 28, 2008, 
122 Stat. 278, provided that: "Each Principal Military 
Deputy to a service acquisition executive shall be re- 
sponsible for keeping the Chief of Staff of the Armed 
Forces concerned informed of the progress of major de- 
fense acquisition programs." 

Requirements Management Certification Training 
Program 

Pub. L. 109-364, div. A, title VIII, §801, Oct. 17, 2006, 
120 Stat. 2312, provided that: 
"(a) Training Program.— 

"(1) Requirement. — The Under Secretary of Defense 
for Acquisition, Technology, and Logistics, in con- 
sultation with the Defense Acquisition University, 
shall develop a training program to certify military 
and civilian personnel of the Department of Defense 
with responsibility for generating requirements for 
major defense acquisition programs (as defined in 
section 2430(a) of title 10, United States Code). 

"(2) Competency and other requirements. — The 
Under Secretary shall establish competency require- 
ments for the personnel undergoing the training pro- 
gram. The Under Secretary shall define the target 
population for such training program by identifying 
which military and civilian personnel should have re- 
sponsibility for generating requirements. The Under 
Secretary also may establish other training programs 
for personnel not subject to chapter 87 of title 10, 
United States Code, who contribute significantly to 
other types of acquisitions by the Department of De- 
fense. 
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"(b) Applicability. — Effective on and after Septem- 
ber 30, 2008, a member of the Armed Forces or an em- 
ployee of the Department of Defense with authority to 
generate requirements for a major defense acquisition 
program may not continue to participate in the re- 
quirements generation process unless the member or 
employee successfully completes the certification 
training program developed under this section. 

"(c) Reports. — The Secretary of Defense shall submit 
to the Committees on Armed Services of the Senate 
and House of Representatives an interim report, not 
later than March 1, 2007, and a final report, not later 
than March 1, 2008, on the implementation of the train- 
ing program required under this section." 

Program Manager Empowerment and 
Accountability 

Pub. L. 109-364, div. A, title VIII, §853, Oct. 17, 2006, 
120 Stat. 2342, as amended by Pub. L. 110-417, [div. A], 
title VIII, § 814(e)(1), Oct. 14, 2008, 122 Stat. 4530, pro- 
vided that: 

"(a) Strategy. — The Secretary of Defense shall de- 
velop a comprehensive strategy for enhancing the role 
of Department of Defense program managers in devel- 
oping and carrying out defense acquisition programs. 

"(b) Matters to Be Addressed. — The strategy re- 
quired by this section shall address, at a minimum — 
"(1) enhanced training and educational opportuni- 
ties for program managers; 

"(2) increased emphasis on the mentoring of cur- 
rent and future program managers by experienced 
senior executives and program managers within the 
Department; 

"(3) improved career paths and career opportunities 
for program managers; 

"(4) additional incentives for the recruitment and 
retention of highly qualified individuals to serve as 
program managers; 

"(5) improved resources and support (including sys- 
tems engineering expertise, cost estimating exper- 
tise, and software development expertise) for pro- 
gram managers; 

"(6) improved means of collecting and disseminat- 
ing best practices and lessons learned to enhance pro- 
gram management throughout the Department; 

"(7) common templates and tools to support im- 
proved data gathering and analysis for program man- 
agement and oversight purposes; 

"(8) increased accountability of program managers 
for the results of defense acquisition programs; and 

"(9) enhanced monetary and nonmonetary awards 
for successful accomplishment of program objectives 
by program managers. 

"(c) Guidance on Tenure and Accountability of 
Program Managers Before Milestone B. — Not later 
than 180 days after the date of the enactment of this 
Act [Oct. 17, 2006], the Secretary of Defense shall revise 
Department of Defense guidance for major defense ac- 
quisition programs to address the qualifications, re- 
sources, responsibilities, tenure, and accountability of 
program managers for the program development period 
(before Milestone B approval (or Key Decision Point B 
approval in the case of a space program)). 

"(d) Guidance on Tenure and Accountability of 
Program Managers After Milestone B. — Not later 
than 180 days after the date of enactment of this Act 
[Oct. 17, 2006], the Secretary of Defense shall revise De- 
partment of Defense guidance for major defense acqui- 
sition programs to address the qualifications, re- 
sources, responsibilities, tenure and accountability of 
program managers for the program execution period 
(from Milestone B approval (or Key Decision Point B 
approval in the case of a space program) until the de- 
livery of the first production units of a program). The 
guidance issued pursuant to this subsection shall ad- 
dress, at a minimum — 

"(1) the need for a performance agreement between 
a program manager and the milestone decision au- 
thority for the program, setting forth expected pa- 
rameters for cost, schedule, and performance, and ap- 



propriate commitments by the program manager and 
the milestone decision authority to ensure that such 
parameters are met; 

"(2) authorities available to the program manager, 
including — 

"(A) the authority to object to the addition of 
new program requirements that would be inconsist- 
ent with the parameters established at Milestone B 
(or Key Decision Point B in the case of a space pro- 
gram) and reflected in the performance agreement, 
unless such requirements are approved by the ap- 
propriate Configuration Steering Board; and 

"(B) the authority to recommend to the appro- 
priate Configuration Steering Board reduced pro- 
gram requirements that have the potential to im- 
prove program cost or schedule in a manner con- 
sistent with program objectives; and 
"(3) the extent to which a program manager for 
such period should continue in the position without 
interruption until the delivery of the first production 
units of the program. 
"(e) Reports. — 

"(1) Report by secretary of defense. — Not later 
than 270 days after the date of enactment of this Act 
[Oct. 17, 2006], the Secretary of Defense shall submit 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] a report on the 
strategy developed pursuant to subsection (a) and the 
guidance issued pursuant to subsections (b) and (c). 

"(2) Report by comptroller general. — Not later 
than one year after the date of enactment of this Act, 
the Comptroller General shall submit to the congres- 
sional defense committees a report on the actions 
taken by the Secretary of Defense to implement the 
requirements of this section." 

Management of National Security Agency 
Modernization Program 

Pub. L. 108-136, div. A, title IX, §924, Nov. 24, 2003, 117 
Stat. 1576, provided that: 

"(a) Management of Acquisition Programs Through 
USD (AT&L). — The Secretary of Defense shall direct 
that, effective as of the date of the enactment of this 
Act [Nov. 24, 2003], acquisitions under the National Se- 
curity Agency Modernization Program shall be directed 
and managed by the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics. 

"(b) Applicability of Major Defense Acquisition 
Program Authorities. — (1) Each project designated as 
a major defense acquisition program under paragraph 
(2) shall be managed under the laws, policies, and pro- 
cedures that are applicable to major defense acquisi- 
tion programs (as defined in section 2430 of title 10, 
United States Code). 

"(2) The Secretary of Defense (acting through the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics) shall designate those projects 
under the National Security Agency Modernization 
Program that are to be managed as major defense ac- 
quisition programs. 

"(c) Milestone Decision Authority. — (1) The author- 
ity to make a decision that a program is authorized to 
proceed from one milestone stage into another (re- 
ferred to as the milestone decision authority) may only 
be exercised by the Under Secretary of Defense for Ac- 
quisition, Technology, and Logistics for the following: 
"(A) Each project of the National Security Agency 

Modernization Program that is to be managed as a 

major defense acquisition program, as designated 

under subsection (b). 

"(B) Each major system under the National Secu- 
rity Agency Modernization Program. 

"(2) The limitation in paragraph (1) shall terminate 
on, and the Under Secretary may delegate the mile- 
stone decision authority referred to in paragraph (1) to 
the Director of the National Security Agency at any 
time after, the date that is the later of — 
"(A) September 30, 2005, or 

"(B) the date on which the Under Secretary sub- 
mits to the appropriate committees of Congress a no- 
tification described in paragraph (3). 
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"(3) A notification described in this paragraph is a 
notification by the Under Secretary of the Under Sec- 
retary's intention to delegate the milestone decision 
authority referred to in paragraph (1) to the Director of 
the National Security Agency, together with a detailed 
discussion of the justification for that delegation. Such 
a notification may not be submitted until — 

"(A) the Under Secretary has determined (after 
consultation with the Under Secretary of Defense for 
Intelligence and the Deputy Director of Central Intel- 
ligence for Community Management) that the Direc- 
tor has implemented acquisition management poli- 
cies, procedures, and practices that are sufficient to 
ensure that acquisitions by the National Security 
Agency are conducted in a manner consistent with 
sound, efficient acquisition practices; 

"(B) the Under Secretary has consulted with the 
Under Secretary of Defense for Intelligence and the 
Deputy Director of Central Intelligence for Commu- 
nity Management on the delegation of such milestone 
decision authority to the Director; and 

"(C) the Secretary of Defense has approved the 
delegation of such milestone decision authority to 
the Director. 

"(d) Projects Comprising Program. — The National 
Security Agency Modernization Program consists of 
the following projects of the National Security Agency: 

"(1) The Trailblazer project. 

"(2) The Groundbreaker project. 

"(3) Each cryptological mission management 
project. 

"(4) Each other project of that Agency that — 

"(A) meets either of the dollar thresholds in ef- 
fect under paragraph (2) of section 2430(a) of title 10, 
United States Code; and 

"(B) is determined by the Under Secretary of De- 
fense for Acquisition, Technology, and Logistics as 
being a major project that is within, or properly 
should be within, the National Security Agency 
Modernization Project. 

"(e) Definitions. — In this section: 
"(1) Major system. — The term 'major system' has 

the meaning given that term in section 2302(5) of title 

10, United States Code. 
"(2) Appropriate committees op congress. — The 

term 'appropriate committees of Congress' means the 

following: 

"(A) The Committee on Armed Services and the 
Select Committee on Intelligence of the Senate. 

"(B) The Committee on Armed Services and the 
Permanent Select Committee on Intelligence of the 
House of Representatives." 

Spiral Development Under Major Defense 
Acquisition Programs 

Pub. L. 107-314, div. A, title VIII, §803, Dec. 2, 2002, 116 
Stat. 2603, provided that: 

"(a) Authority. — The Secretary of Defense is author- 
ized to conduct major defense acquisition programs as 
spiral development programs. 

"(b) Limitation on Spiral Development Pro- 
grams. — A research and development program for a 
major defense acquisition program of a military de- 
partment or Defense Agency may not be conducted as 
a spiral development program unless the Secretary of 
Defense approves the spiral development plan for that 
research and development program in accordance with 
subsection (c). The Secretary of Defense may delegate 
authority to approve the plan to the Under Secretary 
of Defense for Acquisition, Technology, and Logistics, 
or to the senior acquisition executive of the military 
department or Defense Agency concerned, but such au- 
thority may not be further delegated. 

"(c) Spiral Development Plans. — A spiral develop- 
ment plan for a research and development program for 
a major defense acquisition program shall, at a mini- 
mum, include the following matters: 

"(1) A rationale for dividing the research and devel- 
opment program into separate spirals, together with 
a preliminary identification of the spirals to be in- 
cluded. 



"(2) A program strategy, including overall cost, 
schedule, and performance goals for the total re- 
search and development program. 

"(3) Specific cost, schedule, and performance pa- 
rameters, including measurable exit criteria, for the 
first spiral to be conducted. 

"(4) A testing plan to ensure that performance 
goals, parameters, and exit criteria are met. 

"(5) An appropriate limitation on the number of 
prototype units that may be produced under the re- 
search and development program. 

"(6) Specific performance parameters, including 
measurable exit criteria, that must be met before the 
major defense acquisition program proceeds into pro- 
duction of units in excess of the limitation on the 
number of prototype units. 

"(d) Guidance.— Not later than 120 days after the date 
of the enactment of this Act [Dec. 2, 2002], the Sec- 
retary of Defense shall issue guidance for the imple- 
mentation of spiral development programs authorized 
by this section. The guidance shall include appropriate 
processes for ensuring the independent validation of 
exit criteria being met, the operational assessment of 
fieldable prototypes, and the management of spiral de- 
velopment programs. 

"(e) Reporting Requirement. — The Secretary shall 
submit to Congress by September 30 of each of 2003 
through 2008 a status report on each research and devel- 
opment program that is a spiral development program. 
The report shall contain information on unit costs that 
is similar to the information on unit costs under major 
defense acquisition programs that is required to be pro- 
vided to Congress under chapter 144 of title 10, United 
States Code, except that the information on unit costs 
shall address projected prototype costs instead of pro- 
duction costs. 

"(f) Applicability of Existing Law. — Nothing in this 
section shall be construed to exempt any program of 
the Department of Defense from the application of any 
provision of chapter 144 of title 10, United States Code, 
section 139, 181, 2366, 2399, or 2400 of such title, or any 
requirement under Department of Defense Directive 
5000.1, Department of Defense Instruction 5000.2, or 
Chairman of the Joint Chiefs of Staff Instruction 
3170. 01B in accordance with the terms of such provision 
or requirement. 

"(g) Definitions. — In this section: 
"(1) The term 'spiral development program', with 

respect to a research and development program, 

means a program that — 

"(A) is conducted in discrete phases or blocks, 
each of which will result in the development of 
fieldable prototypes; and 

"(B) will not proceed into acquisition until spe- 
cific performance parameters, including measurable 
exit criteria, have been met. 

"(2) The term 'spiral' means one of the discrete 
phases or blocks of a spiral development program. 

"(3) The term 'major defense acquisition program' 
has the meaning given such term in section 
139(a)(2)(B) of title 10, United States Code." 

Environmental Consequence Analysis of Major 
Defense Acquisition Programs 

Pub. L. 103-337, div. A, title VIII, §815, Oct. 5, 1994, 108 
Stat. 2819, provided that: 

"(a) Guidance. — Before April 1, 1995, the Secretary of 
Defense shall issue guidance, to apply uniformly 
throughout the Department of Defense, regarding — 

"(1) how to achieve the purposes and intent of the 
National Environmental Policy Act of 1969 (42 U.S.C. 
4321 et seq.) by ensuring timely compliance for major 
defense acquisition programs (as defined in section 
2430 of title 10, United States Code) through (A) initi- 
ation of compliance efforts before development be- 
gins, (B) appropriate environmental impact analysis 
in support of each milestone decision, and (C) ac- 
counting for all direct, indirect, and cumulative envi- 
ronmental effects before proceeding toward produc- 
tion; and 
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"(2) how to analyze, as early in the process as fea- 
sible, the life-cycle environmental costs for such 
major defense acquisition programs, including the 
materials to be used, the mode of operations and 
maintenance, requirements for demilitarization, and 
methods of disposal, after consideration of all pollu- 
tion prevention opportunities and in light of all envi- 
ronmental mitigation measures to which the depart- 
ment expressly commits. 

"(b) Analysis. — Beginning not later than March 31, 
1995, the Secretary of Defense shall analyze the envi- 
ronmental costs of a major defense acquisition process 
as an integral part of the life-cycle cost analysis of the 
program pursuant to the guidance issued under sub- 
section (a). 

"(c) Data Base for NEPA Documentation. — The Sec- 
retary of Defense shall establish and maintain a data 
base for documents prepared by the Department of De- 
fense in complying with the National Environmental 
Policy Act of 1969 with respect to major defense acqui- 
sition programs. Any such document relating to a 
major defense acquisition program shall be maintained 
in the data base for 5 years after commencement of 
low-rate initial production of the program." 

Efficient Contracting Processes 

Pub. L. 103-160, div. A, title VIII, §837, Nov. 30, 1993, 
107 Stat. 1718, as amended by Pub. L. 103-355, title V, 
§ 5064(b)(2), Oct. 13, 1994, 108 Stat. 3360, provided that: 
"The Secretary of Defense shall take any additional ac- 
tions that the Secretary considers necessary to waive 
regulations not required by statute that affect the effi- 
ciency of the contracting process within the Depart- 
ment of Defense. Such actions shall include, in the Sec- 
retary's discretion, developing methods to streamline 
the procurement process, streamlining the period for 
entering into contracts, and defining alternative tech- 
niques to reduce reliance on military specifications and 
standards, in contracts for the defense acquisition pro- 
grams participating in the Defense Acquisition Pilot 
Program." 

Contract Administration: Performance Based 
Contract Management 

Pub. L. 103-160, div. A, title VIII, §838, Nov. 30, 1993, 
107 Stat. 1718, as amended by Pub. L. 103-355, title V, 
§ 5064(b)(3), Oct. 13, 1994, 108 Stat. 3360, provided that: 
"For at least one participating defense acquisition pro- 
gram for which a determination is made to make pay- 
ments for work in progress under the authority of sec- 
tion 2307 of title 10, United States Code, the Secretary 
of Defense should define payment milestones on the 
basis of quantitative measures of results." 

Defense Acquisition Pilot Program 

Pub. L. 104-201, div. A, title VIII, §803, Sept. 23, 1996, 
110 Stat. 2604, as amended by Pub. L. 105-85, div. A, title 
VIII, § 847(b)(2), Nov. 18, 1997, 111 Stat. 1845, provided 
that: 

"(a) Authority. — The Secretary of Defense may 
waive sections 2399, 2432, and 2433 of title 10, United 
States Code, in accordance with this section for any de- 
fense acquisition program designated by the Secretary 
of Defense for participation in the defense acquisition 
pilot program authorized by section 809 of the National 
Defense Authorization Act for Fiscal Year 1991 (Public 
Law 101-510; 10 U.S.C. 2430 note). 

"(b) Operational Test and Evaluation. — The Sec- 
retary of Defense may waive the requirements for oper- 
ational test and evaluation for such a defense acquisi- 
tion program as set forth in section 2399 of title 10, 
United States Code, if the Secretary — 

"(1) determines (without delegation) that such test 

would be unreasonably expensive or impractical; 
"(2) develops a suitable alternate operational test 

program for the system concerned; 

"(3) describes in the test and evaluation master 

plan, as approved by the Director of Operational Test 

and Evaluation, the method of evaluation that will be 



used to evaluate whether the system will be effective 
and suitable for combat; and 

"(4) submits to the congressional defense commit- 
tees [Committees on Armed Services and on Appro- 
priations of the Senate and House of Representatives] 
a report containing the determination that was made 
under paragraph (1), a justification for that deter- 
mination, and a copy of the plan required by para- 
graph (3). 

"(c) Selected Acquisition Reports. — The Secretary 
of Defense may waive the requirements of sections 2432 
and 2433 of title 10, United States Code, for such a de- 
fense acquisition program if the Secretary provides a 
single annual report to Congress at the end of each fis- 
cal year that describes the status of the program in re- 
lation to the baseline description for the program es- 
tablished under section 2435 of such title." 

Pub. L. 103-355, title V, §5064, Oct. 13, 1994, 108 Stat. 
3359, as amended by Pub. L. 106-398, §1 [[div. A], title 
VIII, § 801(a), (b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-202, 
1654A-203, provided that: 

"(a) In General. — The Secretary of Defense is au- 
thorized to designate the following defense acquisition 
programs for participation in the defense acquisition 
pilot program authorized by section 809 of the National 
Defense Authorization Act for Fiscal Year 1991 [Pub. L. 
101-510] (10 U.S.C. 2430 note): 

"(1) Fire support combined arms tactical trainer 
(fscatt). — The Fire Support Combined Arms Tactical 
Trainer program with respect to all contracts di- 
rectly related to the procurement of a training sim- 
ulation system (including related hardware, software, 
and subsystems) to perform collective training of 
field artillery gunnery team components, with devel- 
opment of software as required to generate the train- 
ing exercises and component interfaces. 

"(2) Joint direct attack munition (jdam i). — The 
Joint Direct Attack Munition program with respect 
to all contracts directly related to the development 
and procurement of a strap-on guidance kit, using an 
inertially guided, Global Positioning System updated 
guidance kit to enhance the delivery accuracy of 500- 
pound, 1000-pound, and 2000-pound bombs in inven- 
tory. 

"(3) Joint primary aircraft training system 
(jpats). — The Joint Primary Aircraft Training Sys- 
tem (JPATS) with respect to all contracts directly 
related to the acquisition of a new primary trainer 
aircraft to fulfill Air Force and Navy joint under- 
graduate aviation training requirements, and an as- 
sociated ground-based training system consisting of 
air crew training devices (simulators), courseware, a 
Training Management System, and contractor sup- 
port for the life of the system. 
"(4) Commercial-derivative aircraft (cda). — 

"(A) All contracts directly related to the acquisi- 
tion or upgrading of commercial-derivative aircraft 
for use in meeting airlift and tanker requirements 
and the air vehicle component for airborne warning 
and control systems. 

"(B) For purposes of this paragraph, the term 
'commercial-derivative aircraft' means any of the 
following: 

"(i) Any aircraft (including spare parts, support 
services, support equipment, technical manuals, 
and data related thereto) that is or was of a type 
customarily used in the course of normal business 
operations for other than Federal Government 
purposes, that has been issued a type certificate 
by the Administrator of the Federal Aviation Ad- 
ministration, and that has been sold or leased for 
use in the commercial marketplace or that has 
been offered for sale or lease for use in the com- 
mercial marketplace. 

"(ii) Any aircraft that, but for modifications of 
a type customarily available in the commercial 
marketplace, or minor modifications made to 
meet Federal Government requirements, would 
satisfy or would have satisfied the criteria in sub- 
clause (I). 
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"(ili) For purposes of a potential complement or 
alternative to the C-17 program, any nondevelop- 
mental airlift aircraft, other than the C-17 or any 
aircraft derived from the C-17, shall be considered 
a commercial-derivative aircraft. 
"(5) Commercial-derivative engine (cde). — The 
commercial derivative engine program with respect 
to all contracts directly related to the acquisition of 
(A) commercial derivative engines (including spare 
engines and upgrades), logistics support equipment, 
technical orders, management data, and spare parts, 
and (B) commercially derived engines for use in sup- 
porting the purchase of commercial-derivative air- 
craft for use in airlift and tanker requirements (In- 
cluding engine replacement and upgrades) and the air 
vehicle component for airborne warning and control 
systems. For purposes of a potential complement or 
alternative to the C-17 program, any nondevelop- 
mental airlift aircraft engine shall be considered a 
commercial-derivative engine. 

"(b) Pilot Program Implementation. — (1) [Amended 
section 833 of Pub. L. 103-160, set out below.] 

"(2) [Amended section 837 of Pub. L. 103-160, set out 
above.] 

"(3) [Amended section 838 of Pub. L. 103-160, set out 
above.] 

"(4) Not later than 45 days after the date of the enact- 
ment of the Federal Acquisition Streamlining Act of 
1994 [Oct. 13, 1994], the Secretary of Defense shall iden- 
tify for each defense acquisition program participating 
in the pilot program quantitative measures and goals 
for reducing acquisition management costs. 

"(5) For each defense acquisition program participat- 
ing in the pilot program, the Secretary of Defense shall 
establish a review process that provides senior acquisi- 
tion officials with reports on the minimum necessary 
data items required to ensure the appropriate expendi- 
ture of funds appropriated for the program and that — 
"(A) contain essential information on program re- 
sults at appropriate intervals, including the criteria 
to be used in measuring the success of the program; 
and 

"(B) reduce data requirements from the current 
program review reporting requirements. 
"(c) Special Authority— The authority delegated 
under subsection (a) may Include authority for the Sec- 
retary of Defense — 

"(1) to apply any amendment or repeal of a provi- 
sion of law made in this Act [see Tables for classifica- 
tion] to the pilot programs before the effective date 
of such amendment or repeal [see Effective Date of 
1994 Amendment note set out under section 2302 of 
this title]; and 

"(2) to apply to a procurement of items other than 
commercial Items under such programs — 

"(A) any authority provided in this Act (or in an 

amendment made by a provision of this Act) to 

waive a provision of law in the case of commercial 

items, and 

"(B) any exception applicable under this Act (or 
an amendment made by a provision of this Act) in 
the case of commercial items, 
before the effective date of such provision (or amend- 
ment) to the extent that the Secretary determines 
necessary to test the application of such waiver or 
exception to procurements of items other than com- 
mercial Items. 

"(d) Applicability.— (1) Subsection (c) applies with 
respect to — 

"(A) a contract that is awarded or modified during 
the period described in paragraph (2); and 

"(B) a contract that is awarded before the begin- 
ning of such period and is to be performed (or may be 
performed), in whole or in part, during such period. 
"(2) The period referred to in paragraph (1) is the pe- 
riod that begins on October 13, 1994, and ends on Octo- 
ber 1, 2007. 

"(e) Rule of Construction.— Nothing in this section 
shall be construed as authorizing the appropriation or 
obligation of funds for the programs designated for par- 



ticipation in the defense acquisition pilot program 
under the authority of subsection (a)." 

Pub. L. 103-337, div. A, title VIII, §819, Oct. 5, 1994, 108 
Stat. 2822, provided that: "The Secretary of Defense is 
authorized to designate the following defense acquisi- 
tion programs for participation, to the extent provided 
in the Federal Acquisition Streamlining Act of 1994 
[Pub. L. 103-355, see Tables for classification], in the de- 
fense acquisition pilot program authorized by section 
809 of the National Defense Authorization Act for Fis- 
cal Year 1991 [Pub. L. 101-510] (10 U.S.C. 2430 note): 

"(1) The Fire Support Combined Arms Tactical 
Trainer program. 

"(2) The Joint Direct Attack Munition program. 

"(3) The Joint Primary Aircraft Training System. 

"(4) Commercial-derivative aircraft. 

"(5) Commercial-derivative engine." 
Pub. L. 103-160, div. A, title VIII, §833, Nov. 30, 1993, 
107 Stat. 1716, as amended by Pub. L. 103-355, title V, 
§ 5064(b)(1), Oct. 13, 1994, 108 Stat. 3360, provided that: 

"(a) Mission-Oriented Program Management. — In 
the exercise of the authority provided in section 809 of 
the National Defense Authorization Act for Fiscal Year 
1991 [Pub. L. 101-510] (10 U.S.C. 2430 note), the Secretary 
of Defense should propose for one or more of the de- 
fense acquisition programs covered by the Defense Ac- 
quisition Pilot Program to utilize the concept of mis- 
sion-oriented program management. 

"(b) Policies and Procedures. — In the case of each 
defense acquisition program covered by the Defense Ac- 
quisition Pilot Program, the Secretary of Defense 
should prescribe policies and procedures for the inter- 
action of the program manager and the commander of 
the operational command (or a representative) respon- 
sible for the requirement for the equipment acquired, 
and for the interaction with the commanders of the 
unified and specified combatant commands. Such poli- 
cies and procedures should include provisions for enabl- 
ing the user commands to participate in acceptance 
testing." 

Pub. L. 103-160, div. A, title VIII, § 835(b), Nov. 30, 1993, 
107 Stat. 1717, related to funding for Defense Acquisi- 
tion Pilot Program, and authorized the Secretary of 
Defense to expend appropriated sums as necessary to 
carry out next phase of acquisition program cycle after 
Secretary determined that objective quantifiable per- 
formance expectations relating to execution of that 
phase had been identified, prior to repeal by Pub. L. 
103-355, title V, § 5002(b), Oct. 13, 1994, 108 Stat. 3350. 

Pub. L. 103-160, div. A, title VIII, §839, Nov. 30, 1993, 
107 Stat. 1718, provided that: 

"(a) Collection and Analysis of Performance In- 
formation. — The Secretary of Defense shall collect and 
analyze information on contractor performance under 
the Defense Acquisition Pilot Program. 

"(b) Information To Be Included. — Information col- 
lected under subsection (a) shall include the history of 
the performance of each contractor under the Defense 
Acquisition Pilot Program contracts and, for each such 
contract performed by the contractor, a technical eval- 
uation of the contractor's performance prepared by the 
program manager responsible for the contract." 

Pub. L. 101-510, div. A, title VIII, §809, Nov. 5, 1990, 104 
Stat. 1593, as amended by Pub. L. 102-484, div. A, title 
VIII, §811, Oct. 23, 1992, 106 Stat. 2450; Pub. L. 103-160, 
div. A, title VIII, §832, Nov. 30, 1993, 107 Stat. 1715, pro- 
vided that: 

"(a) Authority To Conduct Pilot Program. — The 
Secretary of Defense may conduct a pilot program for 
the purpose of determining the potential for increasing 
the efficiency and effectiveness of the acquisition proc- 
ess in defense acquisition programs. 

"(b) Designation of Participating Programs. — (1) 
Subject to paragraph (2), the Secretary may designate 
defense acquisition programs for participation in the 
pilot program. 

"(2) The Secretary may designate for participation in 
the pilot program only those defense acquisition pro- 
grams specifically authorized to be so designated in a 
law authorizing appropriations for such program en- 
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acted after the date of the enactment of this Act [Nov. 
5, 1990]. 

"(c) Conduct of Pilot Program. — (1) In the case of 
each defense acquisition program designated for par- 
ticipation in the pilot program, the Secretary — 

"(A) shall conduct the program in accordance with 
standard commercial, industrial practices; and 

"(B) may waive or limit the applicability of any 
provision of law that is specifically authorized to be 
waived in the law authorizing appropriations referred 
to in subsection (b)(2) and that prescribes — 

"(i) procedures for the procurement of supplies or 
services; 

"(ii) a preference or requirement for acquisition 
from any source or class of sources; 

"(iii) any requirement related to contractor per- 
formance; 

"(iv) any cost allowability, cost accounting, or 
auditing requirements; or 

"(v) any requirement for the management of, 
testing to be performed under, evaluation of, or re- 
porting on a defense acquisition program. 
"(2) The waiver authority provided in paragraph 
(1)(B) does not apply to a provision of law if, as deter- 
mined by the Secretary — 

"(A) a purpose of the provision is to ensure the fi- 
nancial integrity of the conduct of a Federal Govern- 
ment program; or 

"(B) the provision relates to the authority of the 
Inspector General of the Department of Defense. 
"(d) Publication of Policies and Guidelines. — The 
Secretary shall publish in the Federal Register a pro- 
posed memorandum setting forth policies and guide- 
lines for implementation of the pilot program under 
this section and provide an opportunity for public com- 
ment on the proposed memorandum for a period of 60 
days after the date of publication. The Secretary shall 
publish in the Federal Register any subsequent pro- 
posed change to the memorandum and provide an op- 
portunity for public comment on each such proposed 
change for a period of 60 days after the date of publica- 
tion. 

"(e) Notification and Implementation. — (1) The Sec- 
retary shall transmit to the congressional defense com- 
mittees a written notification of each defense acquisi- 
tion program proposed to be designated by the Sec- 
retary for participation in the pilot program. 

"(2) If the Secretary proposes to waive or limit the 
applicability of any provision of law to a defense acqui- 
sition program under the pilot program in accordance 
with this section, the Secretary shall include in the no- 
tification regarding that acquisition program — 

"(A) the provision of law proposed to be waived or 

limited; 

"(B) the effects of such provision of law on the ac- 
quisition, including specific examples; 

"(C) the actions taken to ensure that the waiver or 
limitation will not reduce the efficiency, integrity, 
and effectiveness of the acquisition process used for 
the defense acquisition program; and 

"(D) a discussion of the efficiencies or savings, if 
any, that will result from the waiver or limitation. 
"(f) Limitation on Waiver Authority. — The applica- 
bility of the following requirements of law may not be 
waived or limited under subsection (c)(1)(B) with re- 
spect to a defense acquisition program: 

"(1) The requirements of this section. 

"(2) The requirements contained in any law enacted 
on or after the date of the enactment of this Act 
[Nov. 5, 1990] if that law designates such defense ac- 
quisition program as a participant in the pilot pro- 
gram, except to the extent that a waiver of such re- 
quirement is specifically authorized for such defense 
acquisition program in a law enacted on or after such 
date. 

"(g) Termination of Authority. — The authority to 
waive or limit the applicability of any law under this 
section may not be exercised after September 30, 1995." 

Definitions 

Pub. L. 111-23, §2, May 22, 2009, 123 Stat. 1704, provided 
that: "In this Act [see Short Title of 2009 Amendment 
note set out under section 101 of this title]: 



"(1) The term 'congressional defense committees' 
has the meaning given that term in section 101(a)(16) 
of title 10, United States Code. 

"(2) The term 'major defense acquisition program' 
has the meaning given that term in section 2430 of 
title 10, United States Code. 

"(3) The term 'major weapon system' has the mean- 
ing given that term in section 2379(d) [probably 
means section 2379(f)] of title 10, United States Code." 

§ 2430a. Major subprograms 

(a) Authority To Designate Major Subpro- 
grams as Subject to Acquisition Reporting 
Requirements. — (1)(A) If the Secretary of De- 
fense determines that a major defense acquisi- 
tion program requires the delivery of two or 
more categories of end items which differ sig- 
nificantly from each other in form and function, 
the Secretary may designate each such category 
of end items as a major subprogram for the pur- 
poses of acquisition reporting under this chap- 
ter. 

(B) If the Secretary of Defense determines 
that a major defense acquisition program to 
purchase satellites requires the delivery of sat- 
ellites in two or more increments or blocks, the 
Secretary may designate each such increment or 
block as a major subprogram for the purposes of 
acquisition reporting under this chapter. 

(2) The Secretary shall notify the congres- 
sional defense committees in writing of any pro- 
posed designation pursuant to paragraph (1) not 
less than 30 days before the date such designa- 
tion takes effect. 

(b) Reporting Requirements. — (1) If the Sec- 
retary designates a major subprogram of a 
major defense acquisition program in accord- 
ance with subsection (a), Selected Acquisition 
Reports, unit cost reports, and program base- 
lines under this chapter shall reflect cost, sched- 
ule, and performance information — 

(A) for the major defense acquisition pro- 
gram as a whole (other than as provided in 
paragraph (2)); and 

(B) for each major subprogram of the major 
defense acquisition program so designated. 

(2) For a major defense acquisition program 
for which a designation of a major subprogram 
has been made under subsection (a), unit costs 
under this chapter shall be submitted in accord- 
ance with the definitions in subsection (d). 

(c) Requirement to Cover Entire Major De- 
fense Acquisition Program.— If a subprogram 
of a major defense acquisition program is des- 
ignated as a major subprogram under subsection 
(a), all other elements of the major defense ac- 
quisition program shall be appropriately orga- 
nized into one or more subprograms under the 
major defense acquisition program, each of 
which subprograms, as so organized, shall be 
treated as a major subprogram under subsection 
(a). 

(d) Definitions. — Notwithstanding paragraphs 
(1) and (2) of section 2432(a) of this title, in the 
case of a major defense acquisition program for 
which the Secretary has designated one or more 
major subprograms under this section for the 
purposes of this chapter — 

(1) the term "program acquisition unit cost" 
applies at the level of the subprogram and 
means the total cost for the development and 
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procurement of, and specific military con- 
struction for, the major defense acquisition 
program that is reasonably allocable to each 
such major subprogram, divided by the rel- 
evant number of fully-configured end items to 
be produced under such major subprogram; 

(2) the term "procurement unit cost" applies 
at the level of the subprogram and means the 
total of all funds programmed to be available 
for obligation for procurement for each such 
major subprogram, divided by the number of 
fully-configured end items to be procured 
under such major subprogram; 

(3) the term "major contract", with respect 
to a designated major subprogram, means each 
of the six largest prime, associate, or Govern- 
ment furnished equipment contracts under the 
subprogram that is in excess of $40,000,000 and 
that is not a firm-fixed price contract; and 

(4) the term "life cycle cost", with respect 
to a designated major subprogram, means all 
costs of development, procurement, military 
construction, and operations and support, 
without regard to funding source or manage- 
ment control. 

(Added Pub. L. 110-417, [div. A], title VIII, 
§ 811(a)(1), Oct. 14, 2008, 122 Stat. 4520; amended 
Pub. L. 111-383, div. A, title VIII, § 814(a), Jan. 7, 
2011, 124 Stat. 4266; Pub. L. 112-81, div. A, title 
IX, §912, Dec. 31, 2011, 125 Stat. 1536.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 112-81 designated existing 
provisions as subpar. (A) and added subpar. (B). 

Subsec. (b). Pub. L. 111-383 designated existing provi- 
sions as par. (1), redesignated former pars. (1) and (2) as 
subpars. (A) and (B), respectively, of par. (1), inserted 
"(other than as provided in paragraph (2))" before semi- 
colon in subpar. (A), and added par. (2). 

§2431. Weapons development and procurement 
schedules 

(a) The Secretary of Defense shall submit to 
Congress each calendar year, not later than 45 
days after the President submits the budget to 
Congress under section 1105 of title 31, budget 
justification documents regarding development 
and procurement schedules for each weapon sys- 
tem for which fund authorization is required by 
section 114(a) of this title, and for which any 
funds for procurement are requested in that 
budget. The documents shall include data on 
operational testing and evaluation for each 
weapon system for which funds for procurement 
are requested (other than funds requested only 
for the procurement of units for operational 
testing and evaluation, or long lead-time items, 
or both). A weapon system shall also be included 
in the annual documents required under this 
subsection in each year thereafter until procure- 
ment of that system has been completed or ter- 
minated, or the Secretary of Defense certifies, 
in writing, that such inclusion would not serve 
any useful purpose and gives his reasons there- 
for. 

(b) Any documents required to be submitted 
under subsection (a) shall include detailed and 
summarized information with respect to each 
weapon system covered and shall specifically in- 
clude each of the following: 

(1) The development schedule, including esti- 
mated annual costs until development is com- 
pleted. 



(2) The planned procurement schedule, in- 
cluding the best estimate of the Secretary of 
Defense of the annual costs and units to be 
procured until procurement is completed. 

(3) To the extent required by the second sen- 
tence of subsection (a), the result of all oper- 
ational testing and evaluation up to the time 
of the submission of the documents, or, if 
operational testing and evaluation has not 
been conducted, a statement of the reasons 
therefor and the results of such other testing 
and evaluation as has been conducted. 

(4) (A) The most efficient production rate, 
the most efficient acquisition rate, and the 
minimum sustaining rate, consistent with the 
program priority established for such weapon 
system by the Secretary concerned. 

(B) In this paragraph: 

(i) The term "most efficient production 
rate" means the maximum rate for each 
budget year at which the weapon system can 
be produced with existing or planned plant 
capacity and tooling, with one shift a day 
running for eight hours a day and five days 
a week. 

(ii) The term "minimum sustaining rate" 
means the production rate for each budget 
year that is necessary to keep production 
lines open while maintaining a base of re- 
sponsive vendors and suppliers. 

(c) In the case of any weapon system for which 
procurement funds have not been previously re- 
quested and for which funds are first requested 
by the President in any fiscal year after the 
Budget for that fiscal year has been submitted 
to Congress, the same documentation require- 
ments shall be applicable to that system in the 
same manner and to the same extent as if funds 
had been requested for that system in that 
budget. 

(Added Pub. L. 93-155, title VIII, § 803(a), Nov. 16, 
1973, 87 Stat. 614, §139; amended Pub. L. 94-106, 
title VIII, §805, Oct. 7, 1975, 89 Stat. 538; Pub. L. 
96-513, title V, §511(5), Dec. 12, 1980, 94 Stat. 2920; 
Pub. L. 97-86, title IX, § 909(c), Dec. 1, 1981, 95 
Stat. 1120; Pub. L. 97-258, § 3(b)(1), Sept. 13, 1982, 
96 Stat. 1063; Pub. L. 98-525, title XIV, §1405(3), 
Oct. 19, 1984, 98 Stat. 2621; renumbered §2431 and 
amended Pub. L. 99-433, title I, §§ 101(a)(5), 
110(d)(12), (g)(6), Oct. 1, 1986, 100 Stat. 995, 1003, 
1004; Pub. L. 100-180, div. A, title XIII, 
§ 1314(a)(1), Dec. 4, 1987, 101 Stat. 1175; Pub. L. 
101-510, div. A, title XIII, §1301(13), title XIV, 
§ 1484(f)(3), Nov. 5, 1990, 104 Stat. 1668, 1717; Pub. 
L. 103-355, title III, §3001, Oct. 13, 1994, 108 Stat. 
3327; Pub. L. 104-106, div. D, title XLIII, 
§4321(b)(18), Feb. 10, 1996, 110 Stat. 673.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 92-156, title V, §506, Nov. 17, 1971, 85 
Stat. 429, prior to repeal by Pub. L. 93-155, § 803(b)(2). 

Amendments 

1996— Subsec. (b). Pub. L. 104-106, §4321(b)(18)(A)(i), 
substituted "Any documents" for "Any report" in first 
sentence 

Subsec. (b)(3). Pub. L. 104-106, §4321(b)(18)(A)(ii), sub- 
stituted "the documents" for "the report". 

Subsec. (c). Pub. L. 104-106, §4321(b)(18)(B), sub- 
stituted "documentation" for "reporting". 
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1994— Subsec. (a). Pub. L. 103-355, § 3001(a), substituted 
"not later than 45 days after" for "at the same time" 
and "budget justification documents" for "a written 
report" In first sentence and "documents" for "report" 
in second and third sentences. 

Subsec. (b). Pub. L. 103-355, § 3001(b)(1), substituted 
"include each of the following:" for "include — " in in- 
troductory provisions. 

Subsec. (b)(1) to (3). Pub. L. 103-355, §3001(b)(2)-(4), 
capitalized first letter of first word in pars. (1) to (3) 
and substituted period for semicolon at end of pars. (1) 
and (2) and period for "; and" at end of par. (3). 

Subsec. (b)(4). Pub. L. 103-355, § 3001(b)(5) amended 
par. (4) generally. Prior to amendment, par. (4) read as 
follows: "the most efficient production rate and the 
most efficient acquisition rate consistent with the pro- 
gram priority established for such weapon system by 
the Secretary concerned." 

1990— Subsec. (b). Pub. L. 101-510, § 1484(f)(3), sub- 
stituted "covered and shall specifically include" for 
"covered, and specifically include, but not be limited 
to" in introductory provisions. 

Pub. L. 101-510, §1301(13), redesignated subsec. (c) as 
(b), struck out "or (b)" after "under subsection (a)", 
and struck out former subsec. (b) which read as follows: 
"The Secretary of Defense shall submit a supplemental 
report to Congress not less than 30, or more than 90, 
days before the award of any contract, or the exercise 
of any option in a contract, for the procurement of any 
such weapon system (other than procurement of units 
for operational testing and evaluation, or long lead- 
time items, or both), unless — 

"(1) the contractor or contractors for that system 
have not yet been selected and the Secretary of De- 
fense determines that the submission of that report 
would adversely affect the source selection process 
and notifies Congress in writing, prior to such award, 
of that determination, stating his reasons therefor; 
or 

"(2) the Secretary of Defense determines that the 
submission of that report would otherwise adversely 
affect the vital security interests of the United 
States and notifies Congress in writing of that deter- 
mination at least 30 days prior to the award, stating 
his reasons therefor." 

Subsecs. (c), (d). Pub. L. 101-510, § 1301(13)(C), redesig- 
nated subsecs. (c) and (d) as (b) and (c), respectively. 

1987 — Pub. L. 100-180 made technical amendment to 
directory language of Pub. L. 99-433, § 101(a)(5). See 1986 
Amendment note below. 

1986— Pub. L. 99-433, § 101(a)(5), as amended by Pub. L. 
100-180, § 1314(a)(1), renumbered section 139 of this title 
as this section. 

Pub. L. 99-433, §110(d)(12), substituted "Weapons de- 
velopment and procurement schedules" for "Secretary 
of Defense: weapons development and procurement 
schedules for armed forces; reports; supplemental re- 
ports" in section catchline. 

Subsec. (a). Pub. L. 99-433, § 110(g)(6), substituted 
"section 114(a)" for "section 138(a)". 

1984— Subsec. (b). Pub. L. 98-525, §1405(3)(B), sub- 
stituted "30" for "thirty" and "90" for "ninety" in in- 
troductory text. 

Subsec. (b)(2). Pub. L. 98-525, §1405(3)(A), substituted 
"30" for "thirty". 

1982 — Subsec. (a). Pub. L. 97-258 substituted "section 
1105 of title 31" for "section 201 of the Budget and Ac- 
counting Act, 1921 (31 U.S.C. 11)". 

1981— Subsec. (c)(4). Pub. L. 97-86 added par. (4). 

1980— Subsec. (a). Pub. L. 96-513 substituted "section 
201 of the Budget and Accounting Act, 1921 (31 U.S.C. 
11)" for "section 11 of title 31". 

1975— Subsec. (b). Pub. L. 94-106 substituted "or more 
than ninety, days before" for "or more than sixty, days 
before". 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 



Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-180 applicable as if in- 
cluded in enactment of the G-oldwater-Nichols Depart- 
ment of Defense Reorganization Act of 1986, Pub. L. 
99-433, see section 1314(e) of Pub. L. 100-180, set out as 
a note under section 743 of this title. 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Limitation on Availability of Funds for Missile 
Defense Interceptors in Europe 

Pub. L. 111-383, div. A, title II, §223(a)-(d), Jan. 7, 2011, 
124 Stat. 4168, 4169, provided that: 

"(a) Limitation on Construction and Deployment 
of Interceptors. — No funds authorized to be appro- 
priated by this Act [see Tables for classification] or 
otherwise made available for the Department of De- 
fense for fiscal year 2011 or any fiscal year thereafter 
may be obligated or expended for site activation, con- 
struction, or deployment of missile defense intercep- 
tors on European land as part of the phased, adaptive 
approach to missile defense in Europe until — 

"(1) any nation agreeing to host such system has 
signed and ratified a missile defense basing agree- 
ment and a status of forces agreement authorizing 
the deployment of such interceptors; and 

"(2) a period of 45 days has elapsed following the 
date on which the Secretary of Defense submits to 
the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] the report on the 
independent assessment of alternative missile defense 
systems in Europe required by section 235(c)(2) of the 
National Defense Authorization Act for Fiscal Year 
2010 (Public Law 111-84; 123 Stat. 2235). 
"(b) Limitation on Procurement or Deployment of 
Interceptors. — No funds authorized to be appropriated 
by this Act or otherwise made available for the Depart- 
ment of Defense for fiscal year 2011 or any fiscal year 
thereafter may be obligated or expended for the pro- 
curement (other than initial long-lead procurement) or 
deployment of operational missiles on European land 
as part of the phased, adaptive approach to missile de- 
fense in Europe until the Secretary of Defense, after re- 
ceiving the views of the Director of Operational Test 
and Evaluation, submits to the congressional defense 
committees a report certifying that the proposed inter- 
ceptor to be deployed as part of such missile defense 
system has demonstrated, through successful, oper- 
ationally realistic flight testing, a high probability of 
working in an operationally effective manner and that 
such missile defense system has the ability to accom- 
plish the mission. 

"(c) Waiver. — The Secretary of Defense may waive 
the limitations in subsections (a) and (b) if— 

"(1) the Secretary submits to the congressional de- 
fense committees written certification that the waiv- 
er is in the urgent national security interests of the 
United States; and 

"(2) a period of seven days has elapsed following the 
date on which the certification under paragraph (1) is 
submitted. 

"(d) Construction. — Nothing in this section shall be 
construed so as to limit the obligation and expenditure 
of funds for any missile defense activities not otherwise 
limited by subsection (a) or (b), including, with respect 
to the planned deployments of missile defense intercep- 
tors on European land as part of the phased, adaptive 
approach to missile defense in Europe — 

"(1) research, development, test and evaluation; 

"(2) site surveys; 

"(3) studies and analyses; and 
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"(4) site planning and design and construction de- 
sign." 

Limitation on Availability op Funds fob Procure- 
ment, Construction, and Deployment of Missile 
Defenses in Europe 

Pub. L. 111-84, div. A, title II, §234, Oct. 28, 2009, 123 
Stat. 2234, set forth reporting requirements for the use 
of Department of Defense funds for the acquisition or 
deployment of operational missiles of a long-range mis- 
sile defense system in Europe, prior to repeal by Pub. 
L. 111-383, div. A, title II, § 223(e), Jan. 7, 2011, 124 Stat. 
4169. 

Pub. L. 110-417, [div. A], title II, §233, Oct. 14, 2008, 122 
Stat. 4393, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(e)(3), Jan. 7, 2011, 124 Stat. 4374, provided that: 
"(a) General Limitation. — No funds authorized to be 
appropriated by this Act [see Tables for classification] 
or otherwise made available for the Department of De- 
fense for fiscal year 2009 or any fiscal year thereafter 
may be obligated or expended for procurement, site ac- 
tivation, construction, preparation of equipment for, or 
deployment of a long-range missile defense system in 
Europe until the following conditions have been met: 
"(1) In the case of the proposed midcourse radar ele- 
ment of such missile defense system, the host nation 
has signed and ratified the missile defense basing 
agreement and status of forces agreement that allow 
for the stationing in such nation of the radar and per- 
sonnel to carry out the proposed deployment. 

"(2) In the case of the proposed long-range missile 
defense interceptor site element of such missile de- 
fense system — 

"(A) the condition in paragraph (1) has been met; 
and 

"(B) the host nation has signed and ratified the 
missile defense basing agreement and status of 
forces agreement that allow for the stationing in 
such nation of the interceptor site and personnel to 
carry out the proposed deployment. 
"(3) In the case of either element of such missile de- 
fense system described in paragraph (1) or (2), 45 days 
have elapsed following the receipt by the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] of the report required by 
section 226(c)(6) of the National Defense Authoriza- 
tion Act for Fiscal Year 2008 (Public Law 110-181; 122 
Stat. 43). 

"(b) Additional Limitation. — In addition to the limi- 
tation in subsection (a), no funds authorized to be ap- 
propriated by this Act or otherwise made available for 
the Department of Defense for fiscal year 2009 may be 
obligated or expended for the acquisition (other than 
initial long-lead procurement) or deployment of oper- 
ational missiles of a long-range missile defense system 
in Europe until the Secretary of Defense, after receiv- 
ing the views of the Director of Operational Test and 
Evaluation, submits to the congressional defense com- 
mittees a report certifying that the proposed intercep- 
tor to be deployed as part of such missile defense sys- 
tem has demonstrated, through successful, operation- 
ally realistic flight testing, a high probability of work- 
ing in an operationally effective manner and the abil- 
ity to accomplish the mission. 

"(c) Construction.— Nothing in this section shall be 
construed to limit continuing obligation and expendi- 
ture of funds for missile defense, including for research 
and development and for other activities not otherwise 
limited by subsection (a) or (b), including, but not lim- 
ited to, site surveys, studies, analysis, and planning 
and design for the proposed missile defense deployment 
in Europe." 

Policy of the United States on Protection of the 
United States and its Allies Against Iranian 
Ballistic Missiles 

Pub. L. 110-181, div. A, title II, §229, Jan. 28, 2008, 122 
Stat. 45, provided that: 



"(a) Finding. — Congress finds that Iran maintains a 
nuclear program in continued defiance of the inter- 
national community while developing ballistic missiles 
of increasing sophistication and range that — 
"(1) pose a threat to — 
"(A) the forward-deployed forces of the United 

"(B) North Atlantic Treaty Organization (NATO) 
allies in Europe; and 

"(C) other allies and friendly foreign countries in 
the region; and 

"(2) eventually could pose a threat to the United 
States homeland. 

"(b) Policy of the United States. — It is the policy 
of the United States — 

"(1) to develop, test, and deploy, as soon as techno- 
logically feasible, in conjunction with allies and 
friendly foreign countries whenever possible, an effec- 
tive defense against the threat from Iran described in 
subsection (a) that will provide protection — 

"(A) for the forward-deployed forces of the United 
States, NATO allies, and other allies and friendly 
foreign countries in the region; and 

"(B) for the United States homeland; 
"(2) to encourage the NATO alliance to accelerate 
its efforts to — 

"(A) protect NATO territory in Europe against 
the existing threat of Iranian short- and medium- 
range ballistic missiles; and 

"(B) facilitate the ability of NATO allies to ac- 
quire the missile defense systems needed to provide 
a wide-area defense capability against short- and 
medium-range ballistic missiles; and 
"(3) to proceed with the activities specified in para- 
graphs (1) and (2) in a manner such that any missile 
defense systems fielded by the United States in Eu- 
rope are integrated with or complementary to missile 
defense systems fielded by NATO in Europe." 

Policy of the United States on Priorities in the 
Development, Testing, and Fielding of Missile 
Defense Capabilities 

Pub. L. 109-364, div. A, title II, §223, Oct. 17, 2006, 120 
Stat. 2130, provided that: 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) In response to the threat posed by ballistic 
missiles, President George W. Bush in December 2002 
directed the Secretary of Defense to proceed with the 
fielding of an initial set of missile defense capabili- 
ties in 2004 and 2005. 

"(2) According to assessments by the intelligence 
community of the United States, North Korea tested 
in 2005 a new solid propellant short-range ballistic 
missile, conducted a launch of a Taepodong-2 ballistic 
missile/space launch vehicle in 2006, and is likely de- 
veloping intermediate-range and intercontinental 
ballistic missile capabilities that could someday 
reach as far as the United States with a nuclear pay- 
load. 

"(3) According to assessments by the intelligence 
community of the United States, Iran continued in 
2005 to test its medium-range ballistic missile, and 
the danger that Iran will acquire a nuclear weapon 
and integrate it with a ballistic missile Iran already 
possesses is a reason for immediate concern. 
"(b) Policy. — It is the policy of the United States 
that the Department of Defense accord a priority with- 
in the missile defense program to the development, 
testing, fielding, and improvement of effective near- 
term missile defense capabilities, including the ground- 
based midcourse defense system, the Aegis ballistic 
missile defense system, the Patriot PAC-3 system, the 
Terminal High Altitude Area Defense system, and the 
sensors necessary to support such systems." 

Plans for Test and Evaluation of Operational 
Capability of the Ballistic Missile Defense Sys- 
tem 

Pub. L. 109-163, div. A, title II, §234, Jan. 6, 2006, 119 
Stat. 3174, as amended by Pub. L. 109-364, div. A, title 
II, §225, Oct. 17, 2006, 120 Stat. 2130, provided that: 
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"(a) Test and Evaluation Plans for Blocks. — 

"(1) Plans required. — With respect to block 06 and 
each subsequent block of the Ballistic Missile De- 
fense System, the appropriate joint and service oper- 
ational test and evaluation components of the De- 
partment of Defense concerned with the block shall 
prepare a plan, appropriate for the level of techno- 
logical maturity of the block, to test, evaluate, and 
characterize the operational capability of the block. 

"(2) Consultation and review. — The preparation of 
each plan under this subsection shall be — 

"(A) carried out in coordination with the Missile 
Defense Agency; and 

"(B) subject to the review and approval of the Di- 
rector of Operational Test and Evaluation. 
"(3) Submittal to congress. — Each plan prepared 
under this subsection and approved by the Director of 
Operational Test and Evaluation shall be submitted 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] not later than 30 
days after the date of the approval of such plan by 
the Director. 

"(b) Reports on Test and Evaluation op Blocks. — 
At the conclusion of the test and evaluation of block 06 
and each subsequent block of the Ballistic Missile De- 
fense System, the Director of Operational Test and 
Evaluation shall submit to the Secretary of Defense 
and the congressional defense committees a report pro- 
viding — 

"(1) the assessment of the Director as to whether or 
not the test and evaluation was adequate to evaluate 
the operational capability of the block; and 

"(2) the characterization of the Director as to the 
operational effectiveness, suitability, and surviv- 
ability of the block, as appropriate for the level of 
technological maturity of the block tested." 

Integration op Patriot Advanced Capability-3 and 
Medium Extended Am Defense System Into Bal- 
listic Missile Defense System 

Pub. L. 108-375, div. A, title II, §232, Oct. 28, 2004, 118 
Stat. 1835, provided that: 

"(a) Relationship to Ballistic Missile Defense 
System. — The combined program of the Department of 
the Army known as the Patriot Advanced Capability-3/ 
Medium Extended Air Defense System air and missile 
defense program (hereinafter in this section referred to 
as the 'PAC-3/MEADS program') is an element of the 
Ballistic Missile Defense System. 

"(b) Management of Configuration Changes. — The 
Director of the Missile Defense Agency, in consultation 
with the Secretary of the Army (acting through the As- 
sistant Secretary of the Army for Acquisition, Logis- 
tics and Technology) shall ensure that any configura- 
tion change for the PAC-3/MEADS program is subject 
to the configuration control board processes of the Mis- 
sile Defense Agency so as to ensure integration of the 
PAC-3/MEADS element with appropriate elements of 
the Ballistic Missile Defense System. 

"(c) Required Procedures. — (1) Except as otherwise 
directed by the Secretary of Defense, the Secretary of 
the Army (acting through the Assistant Secretary of 
the Army for Acquisition, Logistics and Technology) 
may make a significant change to the baseline tech- 
nical specifications or the baseline schedule for the 
PAC-3/MEADS program only with the concurrence of 
the Director of the Missile Defense Agency. 

"(2) With respect to a proposal by the Secretary of 
the Army to make a significant change to the procure- 
ment quantity (including any quantity in any future 
block procurement) that, as of the date of such pro- 
posal, is planned for the PAC-3/MEADS program, the 
Secretary of Defense shall establish — 

"(A) procedures for a determination of the effect of 
such change on Ballistic Missile Defense System ca- 
pabilities and on the cost of the PAC-3/MEADS pro- 
gram; and 

"(B) procedures for review of the proposed change 
by all relevant commands and agencies of the Depart- 



ment of Defense, including determination of the con- 
currence or nonconcurrence of each such command 
and agency with respect to such proposed change. 
"(d) Report. — Not later than February 1, 2005, the 
Secretary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of Senate and House of Representa- 
tives] a report describing the procedures developed pur- 
suant to subsection (c)(2). 
"(e) Definitions. — For purpose of this section: 

"(1) The term 'significant change' means, with re- 
spect to the P AC-3/ME AD S program, a change that 
would substantially alter the role or contribution of 
that program in the Ballistic Missile Defense System. 

"(2) The term 'baseline technical specifications' 
means, with respect to the PAC-3/MEADS program, 
those technical specifications for that program that 
have been approved by the configuration control 
board of the Missile Defense Agency and are in effect 
as of the date of the review. 

"(3) The term 'baseline schedule' means, with re- 
spect to the PAC-3/MEADS program, the develop- 
ment and production schedule for the PAC-3/MEADS 
program in effect at the time of a review of such pro- 
gram conducted pursuant to subsection (b) or 
(c)(2)(B)." 

Baselines and Operational Test and Evaluation 
for Ballistic Missile Defense System 

Pub. L. 108-375, div. A, title II, §234, Oct. 28, 2004, 118 
Stat. 1837, provided that: 

"(a) Testing Criteria. — Not later than February 1, 
2005, the Secretary of Defense, in consultation with the 
Director of Operational Test and Evaluation, shall pre- 
scribe appropriate criteria for operationally realistic 
testing of fieldable prototypes developed under the bal- 
listic missile defense spiral development program. The 
Secretary shall submit a copy of the prescribed criteria 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of Senate and 
House of Representatives]. 

"(b) Use of Criteria. — (1) The Secretary of Defense 
shall ensure that, not later than October 1, 2005, a test 
of the ballistic missile defense system is conducted 
consistent with the criteria prescribed under sub- 
section (a). 

"(2) The Secretary of Defense shall ensure that each 
block configuration of the ballistic missile defense sys- 
tem is tested consistent with the criteria prescribed 
under subsection (a). 

"(c) Relationship to Other Law. — Nothing in this 
section shall be construed to exempt any spiral devel- 
opment program of the Department of Defense, after 
completion of the spiral development, from the applica- 
bility of any provision of chapter 144 of title 10, United 
States Code, or section 139, 181, 2366, 2399, or 2400 of 
such title in accordance with the terms and conditions 
of such provision. 

"(d) Evaluation. — (1) The Director of Operational 
Test and Evaluation shall evaluate the results of each 
test conducted under subsection (a) as soon as prac- 
ticable after the completion of such test. 

"(2) The Director shall submit to the Secretary of De- 
fense and the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of Sen- 
ate and House of Representatives] a report on the eval- 
uation of each test conducted under subsection (a) upon 
completion of the evaluation of such test under para- 
graph (1). 

"(e) Cost, Schedule, and Performance Baselines. — 
(1) The Director of the Missile Defense Agency shall es- 
tablish cost, schedule, and performance baselines for 
each block configuration of the Ballistic Missile De- 
fense System being fielded. The cost baseline for a 
block configuration shall include full life cycle costs 
for the block configuration. 

"(2) The Director shall include the baselines estab- 
lished under paragraph (1) in the first Selected Acquisi- 
tion Report for the Ballistic Missile Defense System 
that is submitted to Congress under section 2432 of title 
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10, United States Code, after the establishment of such 
baselines. 

"(3) The Director shall also Include in the Selected 
Acquisition Report submitted to Congress under para- 
graph (2) the significant assumptions used in determin- 
ing the performance baseline under paragraph (1), in- 
cluding any assumptions regarding threat missile coun- 
termeasures and decoys. 

"(f) Variations Against Baselines. — In the event 
the cost, schedule, or performance of any block con- 
figuration of the Ballistic Missile Defense System var- 
ies significantly (as determined by the Director of the 
Ballistic Missile Defense Agency) from the applicable 
baseline established under subsection (d), the Director 
shall include such variation, and the reasons for such 
variation, in the Selected Acquisition Report submit- 
ted to Congress under section 2432 of title 10, United 
States Code. 

"(g) Modifications op Baselines. — In the event the 
Director of the Missile Defense Agency elects to under- 
take any modification of a baseline established under 
subsection (d), the Director shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of Senate and House of 
Representatives] a report setting forth the reasons for 
such modification." 

Report Requirements Relating to Ballistic 
Missile Defense Programs 

Pub. L. 107-314, div. A, title II, §221, Dec. 2, 2002, 116 
Stat. 2484, related to annual submission of current per- 
formance goals and development baselines; research, 
development, test, and evaluation budget justification 
materials; and review of Missile Defense Agency cri- 
teria in relation to military requirements, prior to re- 
peal by Pub. L. 112-81, div. A, title II, § 231(b)(3), Dec. 31, 
2011, 125 Stat. 1339. 

Provision op Information on Flight Testing op 
Ground-Based Midcourse National Missile De- 
fense System 

Pub. L. 107-314, div. A, title II, §224, Dec. 2, 2002, 116 
Stat. 2485, provided that: 

"(a) Information To Be Furnished to Congres- 
sional Committees. — The Director of the Missile De- 
fense Agency shall provide to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] information on the results of each flight test of 
the Ground-based Midcourse national missile defense 
system. 

"(b) Content. — Information provided under sub- 
section (a) on the results of a flight test shall include 
the following matters: 

"(1) A thorough discussion of the content and objec- 
tives of the test. 

"(2) For each such test objective, a statement re- 
garding whether or not the objective was achieved. 
"(3) For any such test objective not achieved — 

"(A) a thorough discussion describing the reasons 
that the objective was not achieved; and 

"(B) a discussion of any plans for future tests to 
achieve that objective." 

Missile Defense Agency Test Program 

Pub. L. 107-107, div. A, title II, §232(c)-(h), Dec. 28. 
2001, 115 Stat. 1037-1039, as amended by Pub. L. 107-314, 
div. A, title II, § 225(b)(2)(A), Dec. 2, 2002, 116 Stat. 2486; 
Pub. L. 108-136, div. A, title II, § 221(b)(2), (c)(2), Nov. 24, 
2003, 117 Stat. 1419; Pub. L. 108-375, div. A, title II, §233, 
Oct. 28, 2004, 118 Stat. 1836; Pub. L. 109-163, div. A, title 

11, §232, Jan. 6. 2006, 119 Stat. 3174; Pub. L. 109-364, div. 
A, title II, §224, Oct. 17, 2006, 120 Stat. 2130; Pub. L. 
110-181, div. A, title II, §225, Jan. 28, 2008, 122 Stat. 41; 
Pub. L. 110-417, [div. A], title II, §231(a), (b), Oct. 14, 
2008, 122 Stat. 4390, 4391; Pub. L. 111-383, div. A, title X, 
§ 1075(e)(2), Jan. 7, 2011, 124 Stat. 4374; Pub. L. 112-81, 
div. A, title II, § 232(c), title X, § 1062(h), Dec. 31, 2011, 125 
Stat. 1340, 1585, provided that: 



"[(c), (d). Repealed. Pub. L. 112-81, div. A, title X, 
§ 1062(h), Dec. 31, 2011, 125 Stat. 1585.] 

"(e) Internal DOD Reviews. — (1) The officials and 
elements of the Department of Defense specified in 
paragraph (2) shall on an ongoing basis — 

"(A) review the development of goals under sub- 
section (c) and the annual program plan under sub- 
section (d); and 

"(B) provide to the Secretary of Defense and the Di- 
rector of the Missile Defense Agency any comments 
on such matters as considered appropriate. 
"(2) Paragraph (1) applies with respect to the follow- 
ing: 

"(A) The Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics. 

"(B) The Director of Operational Test and Evalua- 
tion. 

"(C) The Director of Program Analysis and Evalua- 
tion. 

"(D) The Joint Requirements Oversight Council. 
"(E) The Cost Analysis and Improvement Group. 

"(f) Demonstration of Critical Technologies. — (1) 
The Director of the Missile Defense Agency shall de- 
velop a plan for ensuring that each critical technology 
for a missile defense program is successfully dem- 
onstrated in an appropriate environment before that 
technology enters into operational service as part of a 
missile defense program. 

"(2) The Director of Operational Test and Evaluation 
of the Department of Defense shall monitor the devel- 
opment of the plan under paragraph (1) and shall sub- 
mit to the Director of the Missile Defense Agency any 
comments regarding that plan that the Director of 
Operational Test and Evaluation considers appropriate. 

"[(g) Repealed. Pub. L. 112-81, div. A, title II, §232(c), 
Dec. 31, 2011, 125 Stat. 1340.] 

"(h) Annual OT&E Assessment and Characteriza- 
tion op Certain Ballistic Missile Defense Mat- 
ters. — (1) The Director of Operational Test and Evalua- 
tion shall each year assess the adequacy and suffi- 
ciency of the Missile Defense Agency test program dur- 
ing the preceding fiscal year. 

"(2) The Director of Operational Test and Evaluation 
shall also each year characterize the operational effec- 
tiveness, suitability, and survivability of the ballistic 
missile defense system, and its elements, that have 
been fielded or tested before the end of the preceding 
fiscal year. 

"(3) Not later than February 15 each year the Direc- 
tor shall submit to the congressional defense commit- 
tees a report on the assessment under paragraph (1) and 
the characterization under paragraph (2) with respect 
to the preceding fiscal year." 

[Pub. L. 110-417, [div. A], title II, § 231(c), Oct. 14, 2008, 
122 Stat. 4391, provided that: "The amendments made 
by this section [amending Pub. L. 107-107, § 232(h), set 
out above] shall take effect on October 1, 2008, and shall 
apply with respect to fiscal years beginning on or after 
that date."] 

Missile Defense Testing Initiative 

Pub. L. 107-107, div. A, title II, §234, Dec. 28, 2001, 115 
Stat. 1039, provided that: 

"(a) Testing Infrastructure. — (1) The Secretary of 
Defense shall ensure that each annual budget request of 
the Department of Defense — 

"(A) is designed to provide for comprehensive test- 
ing of ballistic missile defense programs during early 
stages of development; and 

"(B) includes necessary funding to support and im- 
prove test infrastructure and provide adequate test 
assets for the testing of such programs. 
"(2) The Secretary shall ensure that ballistic missile 
defense programs incorporate, to the greatest possible 
extent, operationally realistic test configurations (re- 
ferred to as 'test bed' configurations) to demonstrate 
system performance across a broad range of capability 
and, during final stages of operational testing, to dem- 
onstrate reliable performance. 

"(3) The Secretary shall ensure that the test infra- 
structure for ballistic missile defense programs is capa- 
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ble of supporting continued testing of ballistic missile 
defense systems after deployment. 

"(b) Requirements foe Early Stages op System De- 
velopment. — In order to demonstrate acceptable risk 
and developmental stability, the Secretary of Defense 
shall ensure that any ballistic missile defense program 
incorporates, to the maximum extent practicable, the 
following elements during the early stages of system 
development: 

"(1) Pursuit of parallel conceptual approaches and 
technological paths for all critical problematic com- 
ponents until effective and reliable solutions can be 
demonstrated. 

"(2) Comprehensive ground testing in conjunction 
with flight-testing for key elements of the proposed 
system that are considered to present high risk, with 
such ground testing to make use of existing facilities 
and combinations of facilities that support testing at 
the highest possible levels of integration. 

"(3) Where appropriate, expenditures to enhance 
the capabilities of existing test facilities, or to con- 
struct new test facilities, to support alternative com- 
plementary test methodologies. 

"(4) Sufficient funding of test instrumentation to 
ensure accurate measurement of all critical test 
events. 

"(5) Incorporation into the program of sufficient 
schedule flexibility and expendable test assets, in- 
cluding missile interceptors and targets, to ensure 
that failed or aborted tests can be repeated in a pru- 
dent, but expeditious manner. 

"(6) Incorporation into flight-test planning for the 
program, where possible, of — 

"(A) methods that make the most cost-effective 
use of test opportunities; 

"(B) events to demonstrate engagement of mul- 
tiple targets, 'shoot-look-shoot', and other planned 
operational concepts; and 

"(C) exploitation of opportunities to facilitate 
early development and demonstration of 'family of 
systems' concepts. 
"(c) Specific Requirements for Ground-Based Mid- 
Course Interceptor Systems. — For ground-based mid- 
course interceptor systems, the Secretary of Defense 
shall initiate steps during fiscal year 2002 to establish 
a flight-test capability of launching not less than three 
missile defense interceptors and not less than two bal- 
listic missile targets to provide a realistic test infra- 
structure." 

National Missile Defense Policy 

Pub. L. 106-38, §2, July 22, 1999, 113 Stat. 205, provided 
that: "It is the policy of the United States to deploy as 
soon as is technologically possible an effective Na- 
tional Missile Defense system capable of defending the 
territory of the United States against limited ballistic 
missile attack (whether accidental, unauthorized, or 
deliberate) with funding subject to the annual author- 
ization of appropriations and the annual appropriation 
of funds for National Missile Defense." 

National Missile Defense Program 

Pub. L. 105-85, div. A, title II, §231, Nov. 18, 199V, 111 
Stat. 1661, provided that the Secretary of Defense was 
to ensure that the National Missile Defense Program 
was structured and programmed for funding so as to 
support a test, in fiscal year 1999, of an integrated na- 
tional missile defense system that was representative 
of the national missile defense system architecture 
that could achieve initial operational capability in fis- 
cal year 2003, and that not later than Feb. 15, 1998, the 
Secretary was to submit to the congressional defense 
committees a plan for the development and deployment 
of a national missile defense system that could achieve 
initial operational capability in fiscal year 2003. 

Enhanced Cooperation Between National Nuclear 
Security Administration and Missile Defense 
Agency 

Pub. Li. 106-398, §1 [div. C, title XXXI, §3132], Oct. 30, 
2000, 114 Stat. 1654, 1654A-455, as amended by Pub. L. 



107-314, div. A, title II, § 225(b)(3), Dec. 2, 2002, 116 Stat. 
2486, provided that: 

"(a) Jointly Funded Projects. — The Secretary of 
Energy and the Secretary of Defense shall modify the 
memorandum of understanding for the use of the na- 
tional laboratories for ballistic missile defense pro- 
grams, entered into under section 3131 of the National 
Defense Authorization Act for Fiscal Year 1998 (Public 
Law 105-85; 111 Stat. 2034; 10 U.S.C. 2431 note), to pro- 
vide for jointly funded projects. 

"(b) Requirements for Projects. — The projects re- 
ferred to in subsection (a) shall — 

"(1) be carried out by the National Nuclear Secu- 
rity Administration and the Missile Defense Agency; 
and 

"(2) contribute to sustaining — 

"(A) the expertise necessary for the viability of 
such laboratories; and 

"(B) the capabilities required to sustain the nu- 
clear stockpile. 

"(c) Participation by NNSA in Certain MDA Activi- 
ties. — The Administrator for Nuclear Security and the 
Director of the Missile Defense Agency shall implement 
mechanisms that increase the cooperative relationship 
between those organizations. Those mechanisms may 
include participation by personnel of the National Nu- 
clear Security Administration in the following activi- 
ties of the Missile Defense Agency: 

"(1) Peer reviews of technical efforts. 
"(2) Activities of so-called 'red teams'." 

Pub. L. 105-85, div. C, title XXXI, §3131, Nov. 18, 1997, 
111 Stat. 2034, provided that: 

"(a) Memorandum of Understanding. — The Sec- 
retary of Energy and the Secretary of Defense shall 
enter into a memorandum of understanding for the pur- 
pose of improving and facilitating the use by the Sec- 
retary of Defense of the expertise of the national lab- 
oratories for the ballistic missile defense programs of 
the Department of Defense. 

"(b) Assistance. — The memorandum of understand- 
ing shall provide that the Secretary of Defense shall re- 
quest such assistance with respect to the ballistic mis- 
sile defense programs of the Department of Defense as 
the Secretary of Defense and the Secretary of Energy 
determine can be provided through the technical skills 
and experience of the national laboratories, using such 
financial arrangements as the Secretaries determine 
are appropriate. 

"(c) Activities. — The memorandum of understanding 
shall provide that the national laboratories shall carry 
out those activities necessary to respond to requests 
for assistance from the Secretary of Defense referred to 
in subsection (b). Such activities may include the iden- 
tification of technical modifications and test tech- 
niques, the analysis of physics problems, the consolida- 
tion of range and test activities, and the analysis and 
simulation of theater missile defense deployment prob- 
lems. 

"(d) National Laboratories. — For purposes of this 
section, the national laboratories are — 

"(1) the Lawrence Livermore National Laboratory, 
Livermore, California; 

"(2) the Los Alamos National Laboratory, Los Ala- 
mos, New Mexico; and 

"(3) the Sandia National Laboratories, Albuquer- 
que, New Mexico." 

Ballistic Missile Defense Program 

Subtitle C of title II of div. A of Pub. L. 104-106, as 
amended by Pub. L. 105-85, div. A, title II, §236, Nov. 18, 
1997, 111 Stat. 1665; Pub. L. 106-65, div. A, title X, 
§1067(6), Oct. 5, 1999, 113 Stat. 774; Pub. L. 107-314, div. 
A, title X, § 1041(c), Dec. 2, 2002, 116 Stat. 2646, provided 
that: 

"SEC. 231. SHORT TITLE. 

"This subtitle may be cited as the 'Ballistic Missile 
Defense Act of 1995'. 

"SEC. 232. FINDINGS. 
"Congress makes the following findings: 
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"(1) The emerging threat that is posed to the na- 
tional security interests of the United States by the 
proliferation of ballistic missiles is significant and 
growing, both in terms of numbers of missiles and in 
terms of the technical capabilities of those missiles. 

"(2) The deployment of ballistic missile defenses is 
a necessary, but not sufficient, element of a broader 
strategy to discourage both the proliferation of weap- 
ons of mass destruction and the proliferation of the 
means of their delivery and to defend against the con- 
sequences of such proliferation. 

"(3) The deployment of effective Theater Missile 
Defense systems can deter potential adversaries of 
the United States from escalating a conflict by 
threatening or attacking United States forces or the 
forces or territory of coalition partners or allies of 
the United States with ballistic missiles armed with 
weapons of mass destruction to offset the operational 
and technical advantages of the United States and its 
coalition partners and allies. 

"(4) United States intelligence officials have pro- 
vided intelligence estimates to congressional com- 
mittees that (A) the trend in missile proliferation is 
toward longer range and more sophisticated ballistic 
missiles, (B) North Korea may deploy an interconti- 
nental ballistic missile capable of reaching Alaska or 
beyond within five years, and (C) although a new, in- 
digenously developed ballistic missile threat to the 
continental United States is not foreseen within the 
next ten years, determined countries can acquire 
intercontinental ballistic missiles in the near future 
and with little warning by means other than indige- 
nous development. 

"(5) The development and deployment by the 
United States and its allies of effective defenses 
against ballistic missiles of all ranges will reduce the 
incentives for countries to acquire such missiles or to 
augment existing missile capabilities. 

"(6) The concept of mutual assured destruction 
(based upon an offense-only form of deterrence), 
which is the major philosophical rationale underlying 
the ABM Treaty, is now questionable as a basis for 
stability in a multipolar world in which the United 
States and the states of the former Soviet Union are 
seeking to normalize relations and eliminate Cold 
War attitudes and arrangements. 

"(7) The development and deployment of a National 
Missile Defense system against the threat of limited 
ballistic missile attacks — 

"(A) would strengthen deterrence at the levels of 
forces agreed to by the United States and Russia 
under the Strategic Arms Reduction Talks Treaty 
(START-I); and 

"(B) would further strengthen deterrence if reduc- 
tions below the levels permitted under START-I 
should be agreed to and implemented in the future. 
"(8) The distinction made during the Cold War, 
based upon the technology of the time, between stra- 
tegic ballistic missiles and nonstrategic ballistic mis- 
siles, which resulted in the distinction made in the 
ABM Treaty between strategic defense and nonstrate- 
gic defense, has become obsolete because of techno- 
logical advancement (including the development by 
North Korea of long-range Taepo-Dong I and Taepo- 
Dong II missiles) and, therefore, that distinction in 
the ABM Treaty should be reviewed. 
"SEC. 233. BALLISTIC MISSILE DEFENSE POLICY. 
"It is the policy of the United States — 

"(1) to deploy affordable and operationally effective 
theater missile defenses to protect forward-deployed 
and expeditionary elements of the Armed Forces of 
the United States and to complement the missile de- 
fense capabilities of forces of coalition partners and 
of allies of the United States; and 

"(2) to seek a cooperative, negotiated transition to 
a regime that does not feature an offense-only form 
of deterrence as the basis for strategic stability. 
"SEC. 234. THEATER MISSILE DEFENSE ARCHITEC- 
TURE. 

"(a) Establishment op Cobb Program. — To imple- 
ment the policy established in paragraph (1) of section 



233, the Secretary of Defense shall restructure the core 
theater missile defense program to consist of the fol- 
lowing systems: 

"(1) The Patriot PAC-3 system. 

"(2) The Navy Area Defense system. 

"(3) The Theater High-Altitude Area Defense 
(THAAD) system. 

"(4) The Navy Theater Wide system. 
"(b) Use op Streamlined Acquisition Procedures. — 
The Secretary of Defense shall prescribe and use 
streamlined acquisition policies and procedures to re- 
duce the cost and increase the efficiency of developing 
and deploying the theater missile defense systems spec- 
ified in subsection (a). 

"(c) Interoperability and Support op Core Sys- 
tems. — To maximize effectiveness and flexibility of the 
systems comprising the core theater missile defense 
program, the Secretary of Defense shall ensure that 
those systems are integrated and complementary and 
are fully capable of exploiting external sensor and bat- 
tle management support from systems such as — 

"(A) the Cooperative Engagement Capability (CEC) 
system of the Navy; 

"(B) airborne sensors; and 

"(C) space-based sensors (including, in particular, 
the Space and Missile Tracking System). 
"(d) Follow-on Systems. — (1) The Secretary of De- 
fense shall prepare an affordable development plan for 
theater missile defense systems to be developed as fol- 
low-on systems to the core systems specified in sub- 
section (a). The Secretary shall make the selection of 
a system for inclusion in the plan based on the capabil- 
ity of the system to satisfy military requirements not 
met by the systems in the core program and on the ca- 
pability of the system to use prior investments in tech- 
nologies, infrastructure, and battle-management capa- 
bilities that are incorporated in, or associated with, the 
systems in the core program. 

"(2) The Secretary may not proceed with the develop- 
ment of a follow-on theater missile defense system be- 
yond the Demonstration/Validation stage of develop- 
ment unless the Secretary designates that system as a 
part of the core program under this section and sub- 
mits to the congressional defense committees [Commit- 
tees on Armed Services and on Appropriations of the 
Senate and House of Representatives] notice of that 
designation. The Secretary shall include with any such 
notification a report describing — 

"(A) the requirements for the system and the spe- 
cific threats that such system is designed to counter; 

"(B) how the system will relate to, support, and 
build upon existing core systems; 

"(C) the planned acquisition strategy for the sys- 
tem; and 

"(D) a preliminary estimate of total program cost 
for that system and the effect of development and ac- 
quisition of such system on Department of Defense 
budget projections. 

"(e) Program Accountability Report. — (1) As part of 
the annual report of the Ballistic Missile Defense Orga- 
nization [now Missile Defense Agency] required by sec- 
tion 224 of Public Law 101-189 (10 U.S.C. 2431 note), the 
Secretary of Defense shall describe the technical mile- 
stones, the schedule, and the cost of each phase of de- 
velopment and acquisition (together with total esti- 
mated program costs) for each core and follow-on thea- 
ter missile defense program. 

"(2) As part of such report, the Secretary shall de- 
scribe, with respect to each program covered in the re- 
port, any variance in the technical milestones, pro- 
gram schedule milestones, and costs for the program 
compared with the information relating to that pro- 
gram in the report submitted in the previous year and 
in the report submitted in the first year in which that 
program was covered. 

"SEC. 235. PROHIBITION ON USE OF FUNDS TO IM- 
PLEMENT AN INTERNATIONAL AGREEMENT 
CONCERNING THEATER MISSILE DEFENSE 
SYSTEMS. 

"(a) Findings. — (1) Congress hereby reaffirms — 
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"(A) the finding in [former] section 234(a)(7) of the 
National Defense Authorization Act for Fiscal Year 
1994 (Public Law 103-160; 107 Stat. 1595; 10 U.S.C. 2431 
note) that the ABM Treaty was not intended to, and 
does not, apply to or limit research, development, 
testing, or deployment of missile defense systems, 
system upgrades, or system components that are de- 
signed to counter modern theater ballistic missiles, 
regardless of the capabilities of such missiles, unless 
those systems, system upgrades, or system compo- 
nents are tested against or have demonstrated capa- 
bilities to counter modern strategic ballistic mis- 
siles; and 

"(B) the statement in section 232 of the National 
Defense Authorization Act for Fiscal Year 1995 (Pub- 
lic Law 103-337; 108 Stat. 2700) that the United States 
shall not be bound by any international agreement 
entered into by the President that would sub- 
stantively modify the ABM Treaty unless the agree- 
ment is entered into pursuant to the treaty making 
power of the President under the Constitution. 
"(2) Congress also finds that the demarcation stand- 
ard described In subsection (b)(1) for compliance of a 
missile defense system, system upgrade, or system 
component with the ABM Treaty is based upon current 
technology. 

"(b) Sense of Congress Concerning Compliance 
Policy. — It is the sense of Congress that — 

"(1) unless a missile defense system, system up- 
grade, or system component (including one that ex- 
ploits data from space-based or other external sen- 
sors) is flight tested in an ABM-qualifying flight test 
(as defined in subsection (e)), that system, system up- 
grade, or system component has not, for purposes of 
the ABM Treaty, been tested in an ABM mode nor 
been given capabilities to counter strategic ballistic 
missiles and, therefore, is not subject to any applica- 
tion, limitation, or obligation under the ABM Treaty; 
and 

"(2) any international agreement that would limit 
the research, development, testing, or deployment of 
missile defense systems, system upgrades, or system 
components that are designed to counter modern the- 
ater ballistic missiles in a manner that would be 
more restrictive than the compliance criteria speci- 
fied in paragraph (1) should be entered into only pur- 
suant to the treaty making powers of the President 
under the Constitution. 

"(c) Prohibition on Funding. — Funds appropriated or 
otherwise made available to the Department of Defense 
for fiscal year 1996 may not be obligated or expended to 
implement an agreement, or any understanding with 
respect to interpretation of the ABM Treaty, between 
the United States and any of the independent states of 
the former Soviet Union entered into after January 1, 
1995, that- 
'll) would establish a demarcation between theater 
missile defense systems and anti-ballistic missile sys- 
tems for purposes of the ABM Treaty; or 

"(2) would restrict the performance, operation, or 
deployment of United States theater missile defense 
systems. 

"(d) Exceptions. — Subsection (c) does not apply — 

"(1) to the extent provided by law in an Act enacted 
after this Act [Pub. L. 104-106, enacted Feb. 10, 1996]; 

"(2) to expenditures to Implement that portion of 
any such agreement or understanding that imple- 
ments the policy set forth in subsection (b)(1); or 

"(3) to expenditures to implement any such agree- 
ment or understanding that is approved as a treaty or 
by law. 

"(e) ABM-Qualifying Flight Test Defined. — For 
purposes of this section, an ABM-qualifying flight test 
is a flight test against a ballistic missile which, in that 
flight test, exceeds (1) a range of 3,500 kilometers, or (2) 
a velocity of 5 kilometers per second. 

"SEC. 236. BALLISTIC MISSILE DEFENSE COOPERA- 
TION WITH ALLIES. 
"It is in the interest of the United States to develop 
its own missile defense capabilities in a manner that 



will permit the United States to complement the mis- 
sile defense capabilities developed and deployed by its 
allies and possible coalition partners. Therefore, the 
Congress urges the President — 

"(1) to pursue high-level discussions with allies of 
the United States and selected other states on the 
means and methods by which the parties on a bilat- 
eral basis can cooperate in the development, deploy- 
ment, and operation of ballistic missile defenses; 

"(2) to take the initiative within the North Atlan- 
tic Treaty Organization to develop consensus in the 
Alliance for a timely deployment of effective ballistic 
missile defenses by the Alliance; and 

"(3) in the interim, to seek agreement with allies of 
the United States and selected other states on steps 
the parties should take, consistent with their na- 
tional interests, to reduce the risks posed by the 
threat of limited ballistic missile attacks, such steps 
to include — 

"(A) the sharing of early warning information de- 
rived from sensors deployed by the United States 
and other states; 

"(B) the exchange on a reciprocal basis of tech- 
nical data and technology to support both joint de- 
velopment programs and the sale and purchase of 
missile defense systems and components; and 

"(C) operational level planning to exploit current 
missile defense capabilities and to help define fu- 
ture requirements. 

"SEC. 237. ABM TREATY DEFINED. 

"For purposes of this subtitle, the term 'ABM Treaty' 
means the Treaty Between the United States of Amer- 
ica and the Union of Soviet Socialist Republics on the 
Limitation of Anti-Ballistic Missile Systems, and 
signed at Moscow on May 26, 1972, and includes the Pro- 
tocols to that Treaty, signed at Moscow on July 3, 1974. 

"SEC. 238. REPEAL OF MISSILE DEFENSE ACT OF 
1991. 

"The Missile Defense Act of 1991 [Pub. L. 102-190, div. 
A, title II, part C] (10 U.S.C. 2431 note) is repealed." 

Compliance of Ballistic Missile Defense Systems 
and Components With ABM Treaty 

Pub. L. 103-337, div. A, title II, §231, Oct. 5, 1994, 108 
Stat. 2699, provided that: 

"(a) General Limitation. — Funds appropriated to the 
Department of Defense for fiscal year 1995, or otherwise 
made available to the Department of Defense from any 
funds appropriated for fiscal year 1995 or for any fiscal 
year before 1995, may not be obligated or expended — 
"(1) for any development or testing of anti-ballistic 
missile systems or components except for develop- 
ment and testing consistent with the interpretation 
of the ABM Treaty set forth in the enclosure to the 
July 13, 1993, ACDA letter; or 

"(2) for the acquisition of any material or equip- 
ment (including long lead materials, components, 
piece parts, or test equipment, or any modified space 
launch vehicle) required or to be used for the develop- 
ment or testing of anti-ballistic missile systems or 
components, except for material or equipment re- 
quired for development or testing consistent with the 
interpretation of the ABM Treaty set forth in the en- 
closure to the July 13, 1993, ACDA letter. 
"(b) Limitation Relating to Brilliant Eyes. — Of the 
funds appropriated pursuant to the authorizations of 
appropriations in section 201 [108 Stat. 2690] that are 
made available for the space-based, midcourse missile 
tracking system known as the Brilliant Eyes program, 
not more than $80,000,000 may be obligated until the 
Secretary of Defense submits to the appropriate con- 
gressional committees a report on the compliance of 
that program with the ABM Treaty, as determined 
under the compliance review conducted pursuant to 
subsection (c). 

"(c) Compliance Review for Brilliant Eyes. — The 
Secretary of Defense shall review the Brilliant Eyes 
program to determine whether, and under what condi- 
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tions, the development, testing, and deployment of the 
Brilliant Byes missile tracking system in conjunction 
with a theater ballistic missile defense system, with a 
limited national missile defense system, and with both 
such systems, would be in compliance with the ABM 
Treaty, including the interpretation of that treaty set 
forth in the enclosure to the July 13, 1993, ACDA letter. 

"(d) Compliance Review for Navy Upper Tier Sys- 
tem. — (1) The Secretary of Defense shall review the the- 
ater ballistic missile program known as the Navy 
Upper Tier program to determine whether the develop- 
ment, testing, and deployment of the system being de- 
veloped under that program would be in compliance 
with the ABM Treaty, including the interpretation of 
the Treaty set forth in the enclosure to the July 13, 
1993, ACDA letter. 

"(2) Of the funds made available to the Department of 
Defense for fiscal year 1995, not more than $40,000,000 
may be obligated for the Navy Upper Tier program be- 
fore the date on which the Secretary submits to the ap- 
propriate congressional committees a report on the 
compliance of that program with the ABM Treaty, as 
determined under the compliance review under para- 
graph (1). 
"(e) Definitions. — In this section: 

"(1) The term 'July 13, 1993, ACDA letter' means the 
letter dated July 13, 1993, from the Acting Director of 
the Arms Control and Disarmament Agency to the 
chairman of the Committee on Foreign Relations of 
the Senate relating to the correct interpretation of 
the ABM Treaty and accompanied by an enclosure 
setting forth such interpretation. 

"(2) The term 'ABM Treaty' means the Treaty be- 
tween the United States of America and the Union of 
Soviet Socialist Republics on the Limitation of Anti- 
Ballistic Missiles, signed in Moscow on May 26, 1972. 

"(3) The term 'appropriate congressional commit- 
tees' means — 

"(A) the Committee on Armed Services, the Com- 
mittee on Foreign Affairs, and the Committee on 
Appropriations of the House of Representatives; 
and 

"(B) the Committee on Armed Services, the Com- 
mittee on Foreign Relations, and the Committee on 
Appropriations of the Senate." 
Pub. L. 103-160, div. A, title II, §234, Nov. 30, 1993, 107 
Stat. 1595, contained findings of Congress, required 
compliance review, and limited funding pending sub- 
mission of report, prior to repeal by Pub. L. 104-106, div. 
A, title II, §253(6), Feb. 10, 1996, 110 Stat. 235. 

Theater Missile Defense Master Plan 

Pub. L. 103-160, div. A, title II, §235, Nov. 30, 1993, 107 
Stat. 1598, provided that: 

"(a) Integration and Compatibility. — In carrying 
out the Theater Missile Defense Initiative, the Sec- 
retary of Defense shall — 

"(1) seek to maximize the use of existing systems 
and technologies; and 

"(2) seek to promote joint use by the military de- 
partments of existing and future ballistic missile de- 
fense equipment (rather than each military depart- 
ment developing its own systems that would largely 
overlap in their capabilities). 
The Secretaries of the military departments shall seek 
the maximum integration and compatibility of their 
ballistic missile defense systems as well as of the re- 
spective roles and missions of those systems. 

"(b) TMD Master Plan.— The Secretary of Defense 
shall submit to Congress a report (which shall con- 
stitute the TMD master plan) containing a thorough 
and complete analysis of the future of theater missile 
defense programs. The report shall include the follow- 
ing: 

"(1) A description of the mission and scope of Thea- 
ter Missile Defense. 

"(2) A description of the role of each of the Armed 
Forces in Theater Missile Defense. 

"(3) A description of how those roles interact and 
complement each other. 



"(4) An evaluation of the cost and relative effec- 
tiveness of each interceptor and sensor under devel- 
opment as part of a Theater Missile Defense system 
by the Ballistic Missile Defense Organization [now 
Missile Defense Agency]. 

"(5) A detailed acquisition strategy which includes 
an analysis and comparison of the projected acquisi- 
tion and life-cycle costs of each Theater Missile De- 
fense system intended for production (shown sepa- 
rately for research, development, test, and evalua- 
tion, for procurement, for operation and mainte- 
nance, and for personnel costs for each system). 

"(6) Specification of the baseline production rate 
for each year of the program through completion of 
procurement. 

"(7) An estimate of the unit cost and capabilities of 
each system. 

"(8) A description of plans for theater and tactical 
missile defense doctrine, training, tactics, and force 
structure. 

"(c) Description of Testing Program. — The Sec- 
retary of Defense shall include in the report under sub- 
section (b) — 

"(1) a description of the current and projected test- 
ing program for Theater Missile Defense systems and 
major components; and 

"(2) an evaluation of the adequacy of the testing 
program to simulate conditions similar to those the 
systems and components would actually be expected 
to encounter if and when deployed (such as the abil- 
ity to track and engage multiple targets with mul- 
tiple interceptors, to discriminate targets from de- 
coys and other incoming objects, and to be employed 
in a shoot-look-shoot firing mode). 
"(d) Relationship to Arms Control Treaties. — The 
Secretary shall include in the report under subsection 
(b) a statement of how production and deployment of 
any projected Theater Missile Defense program will 
conform to all relevant arms control agreements. The 
report shall describe any potential noncompliance with 
any such agreement, when such noncompliance is ex- 
pected to occur, and whether provisions need to be re- 
negotiated within that agreement to address future 
contingencies. 

"(e) Submission of Report.— The report required by 
subsection (b) shall be submitted as part of the next an- 
nual report of the Secretary submitted to Congress 
under section 224 of Public Law 101-189 (10 U.S.C. 2431 
note). 

"(f) Objectives of Plan. — In preparing the master 
plan, the Secretary shall — 

"(1) seek to maximize the use of existing tech- 
nologies (such as SM-2, AEGIS, Patriot, and THAAD) 
rather than develop new systems; 

"(2) seek to maximize integration and compatibil- 
ity among the systems, roles, and missions of the 
military departments; and 

"(3) seek to promote cross-service use of existing 
equipment (such as development of Army equipment 
for the Marine Corps or ground utilization of an air 
or sea system). 

"(g) Review and Report on Deployment of Ballis- 
tic Missile Defenses. — (1) The Secretary of Defense 
shall conduct an intensive and extensive review of op- 
portunities to streamline the weapon systems acquisi- 
tion process applicable to the development, testing, 
and deployment of theater ballistic missile defenses 
with the objective of reducing the cost of deployment 
and accelerating the schedule for deployment without 
significantly increasing programmatic risk or con- 
currency. 

"(2) In conducting the review, the Secretary shall ob- 
tain recommendations and advice from — 
"(A) the Defense Science Board; 

"(B) the faculty of the Industrial College of the 
Armed Forces [now Dwight D. Eisenhower School for 
National Security and Resource Strategy]; and 

"(C) federally funded research and development 
centers supporting the Office of the Secretary of De- 
fense. 
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"(3) Not later than May 1, 1994, the Secretary shall 
submit to the congressional defense committees a re- 
port on the Secretary's findings resulting from the re- 
view under paragraph (1), together with any recom- 
mendations of the Secretary for legislation. The Sec- 
retary shall submit the report in unclassified form, but 
may submit a classified version of the report if nec- 
essary to clarify any of the Information in the findings 
or recommendations or any related information. The 
report may be submitted as part of the next annual re- 
port of the Secretary submitted to Congress under sec- 
tion 224 of Public Law 101-189 (10 U.S.C. 2431 note)." 

Cooperation of United States Allies on Develop- 
ment op Tactical and Theater Missile Defenses 

Pub. L. 103-160, div. A, title II, §242(a)-(e), Nov. 30, 
1993, 107 Stat. 1603-1605, stated congressional findings, 
required Secretary of Defense to develop plan to coordi- 
nate development and implementation of Theater Mis- 
sile Defense programs of United States with theater 
missile defense programs of allies of United States, 
specified contents of such plan, required Secretary to 
submit to Congress report on such plan in both classi- 
fied and unclassified versions, required Secretary to in- 
clude in each annual Theater Missile Defense Initiative 
report to Congress report on actions taken to imple- 
ment such plan, specified contents of such report, relat- 
ed to restriction on funds, stated sense of Congress that 
whenever United States deployed theater ballistic mis- 
sile defenses to protect country that had not provided 
support for development of such defenses United States 
was to consider seeking reimbursement from such 
country to cover at least incremental cost of such de- 
ployment, and related to congressional encouragement 
of allies of United States to participate In cooperative 
Theater Missile Defense programs of United States and 
encouragement of participation by United States in co- 
operative theater missile defense efforts of allied na- 
tions, prior to repeal by Pub. L. 104-106, dlv. A, title II, 
§253(7), Feb. 10, 1996, 110 Stat. 235. 

Transfer of Follow-On Technology Programs 

Pub. L. 103-160, div. A, title II, §243, Nov. 30, 1993, 107 
Stat. 1605, as amended by Pub. L. 104-201, div. A, title 
X, § 1073(e)(1)(E), Sept. 23, 1996, 110 Stat. 2658; Pub. L. 
107-314, div. A, title II, § 225(b)(4)(B), Dec. 2, 2002, 116 
Stat. 2486, provided that: 

"(a) Management Responsibility. — Except as pro- 
vided In subsection (b), the Secretary of Defense shall 
provide that management and budget responsibility for 
research and development of any program, project, or 
activity to develop far-term follow-on technology relat- 
ing to ballistic missile defense shall be provided 
through the Defense Advanced Research Projects Agen- 
cy or the appropriate military department. 

"(b) Waiver Authority. — The Secretary may waive 
the provisions of subsection (a) in the case of a particu- 
lar program, project, or activity if the Secretary cer- 
tifies to the congressional defense committees that it 
is in the national security interest of the United States 
to provide management and budget responsibility for 
that program, project, or activity through the Missile 
Defense Agency. 

"(c) Report Required. — As a part of the report re- 
quired by section 231(e) [107 Stat. 1593], the Secretary 
shall submit to the congressional defense committees a 
report Identifying — 

"(1) each program, project, and activity with re- 
spect to which the Secretary has transferred manage- 
ment and budget responsibility from the Missile De- 
fense Agency in accordance with subsection (a); 

"(2) the agency or military department to which 
each such transfer was made; and 

"(3) the date on which each such transfer was made. 
"(d) Definition. — For the purposes of this section, 
the term 'far-term follow-on technology' means a tech- 
nology that is not incorporated into a ballistic missile 
defense architecture and is not likely to be Incor- 
porated within 15 years Into a weapon system for ballis- 
tic missile defense. 



"(e) Conforming Amendment. — Section 234 of the 
Missile Defense Act of 1991 [Pub. L. 102-190; 10 U.S.C. 
2431 note] is repealed." 

Theater Missile Defense Initiative 

Pub. L. 102-484, div. A, title II, §231, Oct. 23, 1992, 106 
Stat. 2354, provided that: 

"(a) Establishment of Theater Missile Defense 
Initiative. — The Secretary of Defense shall establish a 
Theater Missile Defense Initiative office within the De- 
partment of Defense. All theater and tactical missile 
defense activities of the Department of Defense (includ- 
ing all programs, projects, and activities formerly asso- 
ciated with the Theater Missile Defense program ele- 
ment of the Strategic Defense Initiative) shall be car- 
ried out under the Theater Missile Defense Initiative. 

"(b) Funding for Fiscal Year 1993.— Of the amounts 
appropriated pursuant to section 201 [106 Stat. 2349] or 
otherwise made available to the Department of Defense 
for research, development, test, and evaluation for fis- 
cal year 1993, not more than $935,000,000 may be obli- 
gated for activities of the Theater Missile Defense Ini- 
tiative, of which not less than $90,000,000 shall be made 
available for exploration of promising concepts for 
naval theater missile defense. 

"(c) Report. — When the President's budget for fiscal 
year 1994 is submitted to Congress pursuant to section 
1105 of title 31, United States Code, the Secretary of De- 
fense shall submit to the congressional defense com- 
mittees a report — 

"(1) setting forth the proposed allocation by the 
Secretary of funds for the Theater Missile Defense 
Initiative for fiscal year 1994, shown for each pro- 
gram, project, and activity; 

"(2) describing an updated master plan for the The- 
ater Missile Defense Initiative that includes (A) a de- 
tailed consideration of plans for theater and tactical 
missile defense doctrine, training, tactics, and force 
structure, and (B) a detailed acquisition strategy 
which includes a consideration of acquisition and 
life-cycle costs through the year 2005 for the pro- 
grams, projects, and activities associated with the 
Theater Missile Defense Initiative; 

"(3) assessing the possible near-term contribution 
and cost-effectiveness for theater missile defense of 
exoatmospheric capabilities, to Include at a mini- 
mum a consideration of— 

"(A) the use of the Navy's Standard missile com- 
bined with a kick stage rocket motor and light- 
weight exoatmospheric projectile (LEAP); and 

"(B) the use of the Patriot missile combined with 
a kick stage rocket motor and LEAP. 
"(d) Effective Date. — The provisions of subsections 
(a), (b), and (c) shall be implemented not later than 90 
days after the date of the enactment of this Act [Oct. 
23, 1992]." 

Missile Defense Program 

Pub. L. 102-190, div. A, title II, part C, Dec. 5, 1991, 105 
Stat. 1321, as amended by Pub. L. 102-484, div. A, title 
II, §234(a)-(d)(l), (e), (f), title X, §1053(1), (2), Oct. 23, 
1992, 106 Stat. 2356, 2357, 2501; Pub. L. 103-35, title II. 
§§ 202(a)(2), 203(b)(1), May 31, 1993, 107 Stat. 101, 102; Pub. 
L. 103-160, div. A, title II, §§232, 243(e), Nov. 30, 1993, 107 
Stat. 1593, 1606; Pub. L. 103-337, div. A, title II, §233, 
Oct. 5, 1994, 108 Stat. 2700, specified that such provisions 
could be cited as the "Missile Defense Act of 1991", and 
related to missile defense goal of United States, imple- 
mentation of goal, review of follow-on deployment op- 
tions, definition of term "ABM Treaty", and interpre- 
tation of such provisions, prior to repeal by Pub. L. 
104-106, div. A, title II, §238, Feb. 10, 1996, 110 Stat. 233. 

Similar provisions were contained in the following 
prior authorization act: 

Pub. L. 101-510, dlv. A, title II, §221, Nov. 5, 1990, 104 
Stat. 1511. 

Stretchout of Major Defense Acquisition 
Programs 

Pub. L. 100-456, div. A, title I, §117, 102 Stat. 1933, as 
amended by Pub. L. 104-106, div. D, title XLIII, 



§2431 



TITLE 10— ARMED FORCES 



Page 1440 



§4321(1)(3), Feb. 10, 1996, 110 Stat. 676, required Sec- 
retary of Defense to submit a stretchout impact state- 
ment for certain major defense acquisition programs at 
same time the budget for any fiscal year is submitted 
to Congress and to submit to Committees on Armed 
Services of Senate and House of Representatives, no 
later than Mar. 15, 1989, a report on feasibility and ef- 
fect of establishing maximum production rates by De- 
cember 1990 for certain major defense acquisition pro- 
grams, prior to repeal by Pub. L. 105-85, div. A, title X, 
§ 1041(c), Nov. 18, 1997, 111 Stat. 1885. 

Prohibition op Certain Contracts With Foreign 
Entities 

Pub. L. 100-180, div. A, title II, §222, Dec. 4, 1987, 101 
Stat. 1055, prohibited use of appropriated funds for cer- 
tain Strategic Defense Initiative program contracts 
with foreign entities, prior to repeal by Pub. L. 111-383, 
div. A, title II, §222, Jan. 7, 2011, 124 Stat. 4168. 

Limitation on Transfer of Certain Military Tech- 
nology to Independent States of Former Soviet 
Union 

Section 223 of Pub. L. 100-180, as amended by Pub. L. 
103-199, title II, § 203(a)(1), Dec. 17, 1993, 107 Stat. 2321, 
provided that: "Military technology developed with 
funds appropriated or otherwise made available for the 
Ballistic Missile Defense Program may not be trans- 
ferred (or made available for transfer) to Russia or any 
other independent state of the former Soviet Union by 
the United States (or with the consent of the United 
States) unless the President determines, and certifies 
to the Congress at least 15 days prior to any such trans- 
fer, that such transfer is in the national interest of the 
United States and is to be made for the purpose of 
maintaining peace." 

SDI Architecture To Require Human Decision 
Making 

Section 224 of Pub. L. 100-180 provided that: "No 
agency of the Federal Government may plan for, fund, 
or otherwise support the development of command and 
control systems for strategic defense in the boost or 
post-boost phase against ballistic missile threats that 
would permit such strategic defenses to initiate the di- 
recting of damaging or lethal fire except by affirmative 
human decision at an appropriate level of authority." 

Prohibition on Deployment of Anti-Ballistic 
Missile System Unless Authorized by Law 

Section 226 of Pub. L. 100-180 prohibited Secretary of 
Defense from deploying anti-ballistic missile system 
unless such deployment was specifically authorized by 
law after Dec. 4, 1987, prior to repeal by Pub. L. 104-106. 
div. A, title II, §253(3), Feb. 10, 1996, 110 Stat. 234. 

Establishment of Federally Funded Research and 
Development Center To Support SDI Program 

Pub. L. 100-180, div. A, title II, §227, Dec. 4, 1987, 101 
Stat. 1057, authorized the Secretary of Defense, using 
funds appropriated to the Department of Defense for 
the Strategic Defense Initiative program, to enter into 
a contract not to be awarded before Oct. 1, 1989, to pro- 
vide for the establishment and operation of a federally 
funded research and development center (FFRDC) to 
provide independent and objective technical support to 
the Strategic Defense Initiative program, and provided 
that no Federal funds could be provided to the new 
FFRDC after the end of the five-year period beginning 
on the date of the award of the first contract awarded. 

Limitation on Establishment of Federally Funded 
Research and Development Center for Strategic 
Defense Initiative Program 

Pub. L. 99-661, div. A, title II, §213, Nov. 14, 1986, 100 
Stat. 3841, prohibited the Secretary of Defense from ob- 
ligating or expending any funds for the purpose of oper- 
ating a Federally funded research and development 



center that was established for the support of the Stra- 
tegic Defense Initiative Program after Nov. 14, 1986, un- 
less the Secretary submitted to the Committees on 
Armed Services of the Senate and House of Representa- 
tives a report with respect to such proposed center and 
funds were specifically authorized to be appropriated 
for such purpose in an Act other than an appropriations 
Act or a continuing resolution. 

Should-Cost Analyses 

Pub. L. 99-145, title IX, §915, Nov. 8, 1985, 99 Stat. 688, 
as amended by Pub. L. 100-26, § 11(a)(2), Apr. 21, 1987, 101 
Stat. 288, required Secretary of Defense to submit to 
Congress an annual report setting forth Secretary's 
plan for performance during next fiscal year of cost 
analyses for major defense acquisition programs for 
purpose of determining how much production of cov- 
ered systems under such programs should cost, prior to 
repeal by Pub. L. 101-510, div. A, title XIII, § 1322(d)(2), 
Nov. 5, 1990, 104 Stat. 1672. 

Requirement for Specific Authorization for De- 
ployment of Strategic Defense Initiative System 

Pub. L. 99-145, title II, §222, Nov. 8, 1985, 99 Stat. 613, 
provided that strategic defense system developed as 
consequence of research, development, test, and evalua- 
tion conducted on Strategic Defense Initiative program 
could not be deployed in whole or in part unless Presi- 
dent made a certain determination and certification to 
Congress and funding for deployment of such system 
was specifically authorized by legislation enacted after 
date of certification, prior to repeal by Pub. L. 104-106, 
div. A, title II, §253(1), Feb. 10, 1996, 110 Stat. 234. 

Annual Report on Ballistic Missile Defense 
Program 

Pub. L. 101-189, div. A, title II, §224, Nov. 29, 1989, 103 
Stat. 1398, as amended by Pub. L. 103-160, div. A, title 
II, §240, Nov. 30, 1993, 107 Stat. 1603; Pub. L. 104-201, div. 
A, title II, §244, Sept. 23, 1996, 110 Stat. 2463, provided 
that not later than March 15 of each year, the Sec- 
retary of Defense was to transmit to Congress a report 
on the programs and projects that constitute the Bal- 
listic Missile Defense program and on any other pro- 
gram or project relating to defense against ballistic 
missiles, prior to repeal by Pub. L. 106-65, div. A, title 
X, § 1032(b)(1), Oct. 5, 1999, 113 Stat. 751. 

Pub. L. 100-180, div. A, title II, § 231(a), Dec. 4, 1987, 101 
Stat. 1059, provided that not later than Mar. 15, 1988 
and Mar. 15, 1989, the Secretary of Defense was to trans- 
mit to Congress a report on the programs that con- 
stitute the Strategic Defense Initiative and on any 
other program relating to defense against ballistic mis- 
siles. 

Pub. L. 98-525, title XI, §1102, Oct. 19, 1984, 98 Stat. 
2580, required Secretary of Defense, at time of his an- 
nual budget presentation to Congress beginning with 
fiscal year 1986 and ending with fiscal year 1990, to 
transmit to Committees on Armed Services and For- 
eign Affairs of House of Representatives and Commit- 
tees on Armed Services and Foreign Relations of Sen- 
ate, a detailed report on programs that constitute SDI, 
prior to repeal by Pub. L. 100-180, div. A, title II, 
§ 231(b), Dec. 4, 1987, 101 Stat. 1060. 

Plans for Management of Technical Data and 
Computer Capability Improvements 

Section 1252 of Pub. L. 98-525 directed Secretary of 
Defense, not later than one year after Oct. 19, 1984, to 
develop a plan for an improved system for the manage- 
ment of technical data relating to any major system of 
the Department of Defense and, not later than 5 years 
after Oct. 19, 1984, to complete implementation of the 
management plan, directed Comptroller General, not 
later than 18 months after Oct. 19, 1984, to transmit to 
Congress a report evaluating the plan developed, and 
directed Secretary of Defense, not later than 180 days 
after Oct. 19, 1984, to transmit to Congress a plan to im- 
prove substantially the computer capability of each of 
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the military departments and of the Defense Logistics 
Agency to store and access rapidly data that is needed 
for the efficient procurement of supplies. 

Consultation With Allies on Strategic Defense 
Initiative Program 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8104], Oct. 
12, 1984, 98 Stat. 1904, 1942, provided that: "It is the 
sense of the Congress that — (a) the President shall in- 
form and make every effort to consult with other mem- 
ber nations of the North Atlantic Treaty Organization, 
Japan, and other appropriate allies concerning the re- 
search being conducted in the Strategic Defense Initia- 
tive program, (b) The Secretary of Defense, in coordi- 
nation with the Secretary of State and the Director of 
the Arms Control and Disarmament Agency, shall at 
the time of the submission of the annual budget presen- 
tation materials for each fiscal year beginning after 
September 30, 1984, report to the Committees on Appro- 
priations, Armed Services, and Foreign Relations of the 
Senate and the Committees on Appropriations, Armed 
Services, and Foreign Affairs of the House of Rep- 
resentatives on the status of the consultations referred 
to under subsection (a)." 

[For abolition, transfer of functions, and treatment 
of references to United States Arms Control and Dis- 
armament Agency, see section 6511 et seq. of Title 22, 
Foreign Relations and Intercourse.] 

Antisatellite Weapons Test 

Pub. L. 100-180, div. A, title II, §208, Dec. 4, 1986, 101 
Stat. 1048, prohibited the Secretary of Defense, until 
Oct. 1, 1988, from carrying out a test of the Space De- 
fense System (antisatellite weapon) involving the F-15 
launched miniature homing vehicle against an object 
in space until the President certified to Congress that 
the Soviet Union had conducted, after Dec. 4, 1987, a 
test against an object in space of a dedicated antisat- 
ellite weapon. 

Pub. L. 99-661, div. A, title II, §231, Nov. 14, 1986, 100 
Stat. 3847, prohibited the Secretary of Defense, until 
Oct. 1, 1987, from carrying out a test of the Space De- 
fense System (anti-satellite weapon) against an object 
in space until the President certified to Congress that 
the Soviet Union had conducted, after Nov. 14, 1986, a 
test against an object in space of a dedicated anti-sat- 
ellite weapon. 

Similar provisions were contained in the following 
prior acts: 

Pub. L. 99-500, § 101(c) [title XI, §1101], Oct. 18, 1986, 
100 Stat. 1783-82, 1783-177, and Pub. L. 99-591, § 101(c) 
[title XI, §1101], Oct. 30, 1986, 100 Stat. 3341-82, 3341-177. 

Pub. L. 99-190, § 101(b) [title VIII, §8097], Dec. 19, 1985, 
99 Stat. 1185, 1219. 

Pub. L. 99-145, title II, § 208(a), (b), Nov. 8, 1985, 99 
Stat. 610, provided that: 

"(a) Requirement Regarding the Use of Funds. — 
None of the funds appropriated pursuant to an author- 
ization in this or any other Act may be obligated or ex- 
pended to test against an object in space the miniature 
homing vehicle (MHV) anti-satellite warhead launched 
from an F-15 aircraft unless the President has made a 
determination and a certification to the Congress as 
provided in section 8100 of the Department of Defense 
Appropriations Act, 1985 [set out as a note below] (as 
contained in section 101(h) of Public Law 98-473 (98 
Stat. 1941)). 

"(b) Limitation on Number of Tests. — Not more 
than three tests described in subsection (a) may be con- 
ducted before October 1, 1986." 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8100], Oct. 
12, 1984, 98 Stat. 1904, 1941, provided that: 

"(a) Notwithstanding any other provision of law, 
none of the funds appropriated or made available in 
this or any other Act may be obligated or expended to 
test against an object in space the miniature homing 
vehicle (MHV) anti-satellite warhead launched from an 
F-15 aircraft unless the President determines and cer- 
tifies to Congress — 



"(1) that the United States is endeavoring, in good 
faith, to negotiate with the Soviet Union a mutual 
and verifiable agreement with the strictest possible 
limitations on anti-satellite weapons consistent with 
the national security interests of the United States; 

"(2) that, pending agreement on such strict limita- 
tions, testing against objects in space of the F-15 
launched miniature homing vehicle anti-satellite 
warhead by the United States is necessary to avert 
clear and irrevocable harm to the national security; 

"(3) that such testing would not constitute an irre- 
versible step that would gravely impair prospects for 
negotiations on anti-satellite weapons; and 

"(4) that such testing is fully consistent with the 
rights and obligations of the United States under the 
Anti-Ballistic Missile Treaty of 1972 as those rights 
and obligations exist at the time of such testing. 
"(b) During fiscal year 1985, funds appropriated for 
the purpose of testing the F-15 launched miniature 
homing vehicle anti-satellite warhead may not be used 
to conduct more than three tests of that warhead 
against objects in space. 

"(c) The limitation on the expenditure of funds pro- 
vided by subsection (a) of this section shall cease to 
apply fifteen calendar days after the date of the receipt 
by Congress of the certification referred to in sub- 
section (a) or March 1, 1985, whichever occurs later." 

Similar provisions were contained in the following 
prior authorization act: 

Pub. L. 98-94, title XI, §1235, Sept. 24, 1983, 97 Stat. 
695; as amended by Pub. L. 98-525, title II, §205, Oct. 19, 
1984, 98 Stat. 2509. 

East Coast Trident Base and MX Missile System 
Sites; Use of Funds Appropriated to Department 
of Defense; Assistance to Nearby Communities 
To Help Meet Costs of Increased Municipal 
Services 

Pub. L. 96-418, title VIII, §802, Oct. 10, 1980, 94 Stat. 
1775, as amended by Pub. L. 97-99, title IX, § 904(b), Dec. 
23, 1981, 95 Stat. 1382; Pub. L. 98-115, title VIII, §805, 
Oct. 11, 1983, 97 Stat. 785; Pub. L. 101-510, div. A, title 
XIII, § 1322(f), Nov. 5, 1990, 104 Stat. 1672, provided that: 

"(a) The Secretary of Defense (hereinafter in this sec- 
tion referred to as the 'Secretary') may assist commu- 
nities located near MX Missile System sites and com- 
munities located near the Bast Coast Trident Base, and 
the States in which such communities are located, in 
meeting the costs of providing increased municipal 
services and facilities to the residents of such commu- 
nities, if the Secretary determines that there is an im- 
mediate and substantial increase in the need for such 
services and facilities in such communities as a direct 
result of work being carried out in connection with the 
construction, installation, or operation of the MX Mis- 
sile System or the East Coast Trident Base, as the case 
may be, and that an unfair and excessive financial bur- 
den will be incurred by such communities, or the 
States in which such communities are located, as a re- 
sult of such increased need for such services and facili- 
ties. 

"(b)(1) Whenever possible, the Secretary shall carry 
out the program of assistance authorized under this 
section through existing Federal programs. In carrying 
out such program of assistance, the Secretary may — 

"(A) supplement funds made available under exist- 
ing Federal programs through a direct transfer of 
funds from the Secretary to the department or agen- 
cy concerned in such amounts as the Secretary con- 
siders necessary; 

"(B) provide financial assistance to communities 
described in subsection (a) to help such communities 
pay their share of the costs under such programs; 

"(C) guarantee State or municipal indebtedness, 
and make interest payments, in whole or in part, for 
State or municipal indebtedness, for improved public 
facilities related to the MX Missile System site or 
the East Coast Trident Base, as the case may be; and 

"(D) make direct grants to or on behalf of commu- 
nities described in subsection (a) in cases in which 
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Federal programs (or funds for such programs) do not 
exist or are not sufficient to meet the costs of provid- 
ing increased municipal services and facilities to the 
residents of such communities. 

"(2) The head of each department and agency shall 
cooperate fully with the Secretary in carrying out the 
provisions of this section on a priority basis. 

"(3) Notwithstanding any other provision of law, the 
Secretary, in cooperation with the heads of other de- 
partments and agencies of the Federal Government, 
may provide assistance under this section in anticipa- 
tion of the work to be carried out in connection with 
the MX Missile System sites or the Bast Coast Trident 
Base, as the case may be. 

"(c) In determining the amount of financial assist- 
ance to be made available under this section to any 
local community for any community service or facil- 
ity, the Secretary shall consult with the head of the de- 
partment or agency concerned with the type of service 
or facility for which financial assistance is being made 
available and shall take into consideration — 

"(1) the time lag between the initial impact of in- 
creased population in any such community and any 
increase in the local tax base which will result from 
such increased population; 

"(2) the possible temporary nature of the increased 
population and the long-range cost impact on the per- 
manent residents of any such community; 

"(3) the initial capitalization required for munici- 
pal sewer and water systems; 

"(4) the initial operating cost for upgrading munici- 
pal services; and 

"(5) such other pertinent factors as the Secretary 
considers appropriate. 

"(d) Funds appropriated to the Department of De- 
fense for carrying out the MX Missile System deploy- 
ment program and the East Coast Trident Base may, to 
the extent specifically authorized in Military Construc- 
tion Authorization Acts, be used by the Secretary to 
provide assistance under this section." 

MX Missile and Basing Mode 

Pub. L. 96-342, title II, §202, Sept. 8, 1980, 94 Stat. 1079, 
provided that: 

"(a) The Congress finds that a survivable land-based 
intercontinental ballistic missile (ICBM) system is 
vital to the security of the United States and to a sta- 
ble strategic balance between the United States and 
the Soviet Union and that timely deployment of a new 
basing mode is essential to the survivability of this Na- 
tion's land-based intercontinental ballistic missiles. It 
is, therefore, the purpose of this section to commit the 
Congress to the development and deployment of the MX 
missile system, consisting of 200 missiles and 4,600 
hardened shelters, and to insure that deployment of the 
entire MX system is carried out as soon as practicable. 

"(b) The Secretary of Defense shall proceed imme- 
diately with the full-scale engineering development of 
the MX missile and a Multiple Protective Structure 
(MPS) basing mode and shall continue such develop- 
ment in a manner that will achieve an Initial Oper- 
ational Capability of such missile and basing mode not 
later than December 31, 1986. 

"(c) Notwithstanding any other provision of law, the 
initial phase of construction shall be limited to 2,300 
protective shelters for the MX missile in the initial de- 
ployment area. 

"(d) In accordance with the finding of the Congress 
expressed in subsection (a), a full system of at least 
4,600 protective shelters may be deployed in the initial 
deployment area if, after completion of a study to be 
conducted by the Secretary of Defense of an alternate 
site for a portion of the system, it is determined by the 
Congress that adverse cost, military considerations, or 
other reasons preclude split basing." 

Development of MX Missile System 

Pub. L. 96-29, title II, §202, June 27, 1979, 93 Stat. 79, 
provided that: 



"(a) It is the sense of the Congress that maintaining 
a survivable land-based intercontinental ballistic mis- 
sile system is vital to the security of the United States 
and that development of a new basing mode for land- 
based intercontinental ballistic missiles is necessary to 
assure the survivability of the land-based system. To 
this end, the development of the MX missile, together 
with a new basing mode for such missile, should pro- 
ceed so as to achieve Initial Operational Capability 
(IOC) for both such missile and such basing mode at the 
earliest practicable date. 

"(b) In addition, it is the sense of the Congress that 
the basing mode for the MX missile should be restricted 
to location on the least productive land available that 
is suitable for such purpose. 

"(c) In accordance with the sense of Congress ex- 
pressed in subsection (a), the Secretary of Defense shall 
proceed immediately with full scale engineering devel- 
opment of the missile basing mode known as the Mul- 
tiple Protective Structure (MPS) system concurrently 
with full scale engineering development of the MX mis- 
sile, unless and until the Secretary of Defense certifies 
to the Congress that an alternative basing mode is 
militarily or technologically superior to, and is more 
cost effective than, the MPS system or the President 
informs the Congress that in his view the MPS system 
is not consistent with United States national security 
interests. 

"(d) Nothing in this section shall be construed to pro- 
hibit or restrict the study of alternative basing modes 
for land-based intercontinental ballistic missiles." 

Reports to Congress of Acquisitions for Major 
Defense Systems 

Section 811 of Pub. L. 94-106, as amended by Pub. L. 

96- 107, title VIII, §809, Nov. 9, 1979, 93 Stat. 815; Pub. L. 

97- 86, title IX, § 917(e), Dec. 1, 1981, 95 Stat. 1131, which 
required reports to Congress respecting acquisitions of 
major defense systems, including total program acqui- 
sition unit costs, was repealed by Pub. L. 97-252, title 
XI, § 1107(b), Sept. 8, 1982, 96 Stat. 746, effective Jan. 1, 
1983, as provided in section 1107(c) of Pub. L. 97-252, set 
out as an Effective Date note under section 2432 of this 
title. See sections 2432 and 2433 of this title. 

Trident Support Site, Bangor, Washington; 
Financial Aid to Local Communities; Reports 

Section 608 of Pub. L. 93-552, title VI, Dec. 27, 1974, 88 
Stat. 1763, provided: 

"(a) The Secretary of Defense is authorized to assist 
communities located near the TRIDENT Support Site 
Bangor, Washington, in meeting the costs of providing 
increased municipal services and facilities to the resi- 
dents of such communities, if the Secretary determines 
that there is an immediate and substantial increase in 
the need for such services and facilities in such commu- 
nities as a direct result of work being carried out in 
connection with the construction, installation, testing, 
and operation of the TRIDENT Weapon System and 
that an unfair and excessive financial burden will be in- 
curred by such communities as a result of the increased 
need for such services and facilities. 

"(b) The Secretary of Defense shall carry out the pro- 
visions of this section through existing Federal pro- 
grams. The Secretary is authorized to supplement 
funds made available under such Federal programs to 
the extent necessary to carry out the provisions of this 
section, and is authorized to provide financial assist- 
ance to communities described in subsection (a) of this 
section to help such communities pay their share of the 
costs under such programs. The heads of all depart- 
ments and agencies concerned shall cooperate fully 
with the Secretary of Defense in carrying out the pro- 
visions of this section on a priority basis. 

"(c) In determining the amount of financial assist- 
ance to be made available under this section to any 
local community for any community service or facil- 
ity, the Secretary of Defense shall consult with the 
head of the department or agency of the Federal Gov- 
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ernment concerned with the type of service or facility 
for which financial assistance is being made available 
and shall take into consideration (1) the time lag be- 
tween the initial impact of increased population in any 
such community and any increase in the local tax base 
which will result from such increased population, (2) 
the possible temporary nature of the increased popu- 
lation and the long-range cost impact on the perma- 
nent residents of any such community, and (3) such 
other pertinent factors as the Secretary of Defense 
deems appropriate. 

"(d) Any funds appropriated to the Department of De- 
fense for the fiscal year beginning July 1, 1974, for car- 
rying out the TRIDENT Weapon System shall be uti- 
lized by the Secretary of Defense in carrying out the 
provisions of this section to the extent that funds are 
unavailable under other Federal programs. Funds ap- 
propriated to the Department of Defense for any fiscal 
year beginning after June 30, 1975, for carrying out the 
TRIDENT Weapon System may, to the extent specifi- 
cally authorized in an annual Military Construction 
Authorization Act, be utilized by the Secretary of De- 
fense in carrying out the provision of this section to 
the extent that funds are unavailable under other Fed- 
eral programs. 

"(e) The Secretary shall transmit to the Committees 
on Armed Services of the Senate and the House of Rep- 
resentatives semiannual reports indicating the total 
amount expended in the case of each local community 
which was provided assistance under the authority of 
this section during the preceding six-month period, the 
specific projects for which assistance was provided dur- 
ing such period, and the total amount provided for each 
such project during such period." 

§ 2432. Selected Acquisition Reports 

(a) In this section: 

(1) The term "program acquisition unit 
cost", with respect to a major defense acquisi- 
tion program, means the amount equal to (A) 
the total cost for development and procure- 
ment of, and system-specific military con- 
struction for, the acquisition program, divided 
by (B) the number of fully-configured end 
items to be produced for the acquisition pro- 
gram. 

(2) The term "procurement unit cost", with 
respect to a major defense acquisition pro- 
gram, means the amount equal to (A) the total 
of all funds programmed to be available for ob- 
ligation for procurement for the program, di- 
vided by (B) the number of fully-configured 
end items to be procured. 

(3) The term "major contract", with respect 
to a major defense acquisition program, means 
each of the six largest prime, associate, or 
Government-furnished equipment contracts 
under the program that is in excess of 
$40,000,000 and that is not a firm, fixed price 
contract. 

(4) The term "full life-cycle cost", with re- 
spect to a major defense acquisition program, 
means all costs of development, procurement, 
military construction, and operations and sup- 
port, without regard to funding source or man- 
agement control. 

(b) (1) The Secretary of Defense shall submit to 
Congress at the end of each fiscal-year quarter a 
report on current major defense acquisition pro- 
grams. Except as provided in paragraphs (2) and 
(3), each such report shall include a status re- 
port on each defense acquisition program that 
at the end of such quarter is a major defense ac- 
quisition program. Reports under this section 
shall be known as Selected Acquisition Reports. 



(2) A status report on a major defense acquisi- 
tion program need not be included in the Se- 
lected Acquisition Report for the second, third, 
or fourth quarter of a fiscal year if such a report 
was included in a previous Selected Acquisition 
Report for that fiscal year and during the period 
since that report there has been — 

(A) less than a 15 percent increase in pro- 
gram acquisition unit cost and current pro- 
curement unit cost for the program (or for 
each designated subprogram under the pro- 
gram); and 

(B) less than a six-month delay in any pro- 
gram schedule milestone shown in the Se- 
lected Acquisition Report. 

(3) (A) The Secretary of Defense may waive the 
requirement for submission of Selected Acquisi- 
tion Reports for a program for a fiscal year if — 

(i) the program has not entered system de- 
velopment and demonstration; 

(ii) a reasonable cost estimate has not been 
established for such program; and 

(iii) the system configuration for such pro- 
gram is not well defined. 

(B) The Secretary shall submit to the Commit- 
tee on Armed Services of the Senate and the 
Committee on Armed Services of the House of 
Representatives a written notification of each 
waiver under subparagraph (A) for a program for 
a fiscal year not later than 60 days before the 
President submits the budget to Congress pursu- 
ant to section 1105 of title 31 in that fiscal year. 

(c)(1) Each Selected Acquisition Report for the 
first quarter for a fiscal year shall include — 

(A) the same information, in detailed and 
summarized form, as is provided in reports 
submitted under section 2431 of this title; 

(B) the current program acquisition unit 
cost for each major defense acquisition pro- 
gram or designated major subprogram in- 
cluded in the report and the history of that 
cost from the date the program or subprogram 
was first included in a Selected Acquisition 
Report to the end of the quarter for which the 
current report is submitted; 

(C) the current procurement unit cost for 
each major defense acquisition program or 
designated major subprogram included in the 
report and the history of that cost from the 
date the program or subprogram was first in- 
cluded in a Selected Acquisition Report to the 
end of the quarter for which the current report 
is submitted; and 

(D) such other information as the Secretary 
of Defense considers appropriate. 

(2) Each Selected Acquisition Report for the 
first quarter of a fiscal year shall be designed to 
provide to the Committee on Armed Services of 
the Senate and the Committee on Armed Serv- 
ices of the House of Representatives the infor- 
mation such Committees need to perform their 
oversight functions. Whenever the Secretary of 
Defense proposes to make changes in the con- 
tent of a Selected Acquisition Report, the Sec- 
retary shall submit a notice of the proposed 
changes to such committees. The changes shall 
be considered approved by the Secretary, and 
may be incorporated into the report, only after 
the end of the 60-day period beginning on the 
date on which the notice is received by those 
committees. 



§2432 



TITLE 10— ARMED FORCES 



Page 1444 



(3) In addition to the material required by 
paragraphs (1) and (2), each Selected Acquisition 
Report for the first quarter of a fiscal year shall 
include the following: 

(A) A full life-cycle cost analysis for each 
major defense acquisition program and each 
designated major subprogram included in the 
report that is in the system development and 
demonstration stage or has completed that 
stage. The Secretary of Defense shall ensure 
that this subparagraph is implemented in a 
uniform manner, to the extent practicable, 
throughout the Department of Defense. 

(B) If the system that is included in that 
major defense acquisition program has an an- 
tecedent system, a full life-cycle cost analysis 
for that system. 

(4) Selected Acquisition Reports for the first 
quarter of a fiscal year shall be known as com- 
prehensive annual Selected Acquisition Reports. 

(d) (1) Each Selected Acquisition Report for the 
second, third, and fourth quarters of a fiscal 
year shall include — 

(A) with respect to each major defense ac- 
quisition program that was included in the 
most recent comprehensive annual Selected 
Acquisition Report, the information described 
in subsection (e); and 

(B) with respect to each major defense acqui- 
sition program that was not included in the 
most recent comprehensive annual Selected 
Acquisition Report, the information described 
in subsection (c). 

(2) Selected Acquisition Reports for the sec- 
ond, third, and fourth quarters of a fiscal year 
shall be known as Quarterly Selected Acquisi- 
tion Reports. 

(e) Information to be included under this sub- 
section in a Quarterly Selected Acquisition Re- 
port with respect to a major defense acquisition 
program is as follows: 

(1) The quantity of items to be purchased 
under the program. 

(2) The program acquisition cost. 

(3) The program acquisition unit cost for the 
program (or for each designated major subpro- 
gram under the program). 

(4) The current procurement cost for the pro- 
gram. 

(5) The current procurement unit cost for 
the program (or for each designated major 
subprogram under the program). 

(6) The reasons for any change in program 
acquisition cost, program acquisition unit 
cost, procurement cost, or procurement unit 
cost or in program schedule from the previous 
Selected Acquisition Report. 

(7) The reasons for any significant changes 
(from the previous Selected Acquisition Re- 
port) in the total program cost for develop- 
ment and procurement of the software compo- 
nent of the program or subprogram, schedule 
milestones for the software component of the 
program or subprogram, or expected perform- 
ance for the software component of the pro- 
gram or subprogram that are known, expected, 
or anticipated by the program manager. 

(8) The major contracts under the program 
and designated major subprograms under the 
program and the reasons for any cost or sched- 



ule variances under those contracts since the 
last Selected Acquisition Report. 

(9) Program highlights since the last Se- 
lected Acquisition Report. 

(f) Each comprehensive annual Selected Ac- 
quisition Report shall be submitted within 45 
days after the date on which the President 
transmits the Budget to Congress for the follow- 
ing fiscal year, and each Quarterly Selected Ac- 
quisition Report shall be submitted within 45 
days after the end of the fiscal-year quarter. 

(g) The requirements of this section with re- 
spect to a major defense acquisition program or 
designated major subprogram shall cease to 
apply after 90 percent of the items to be deliv- 
ered to the United States under the program or 
subprogram (shown as the total quantity of 
items to be purchased under the program or sub- 
program in the most recent Selected Acquisition 
Report) have been delivered or 90 percent of 
planned expenditures under the program or sub- 
program have been made. 

(h) (1) Total program reporting under this sec- 
tion shall apply to a major defense acquisition 
program when funds have been appropriated for 
such program and the Secretary of Defense has 
decided to proceed to system development and 
demonstration of such program. Reporting may 
be limited to the development program as pro- 
vided in paragraph (2) before a decision is made 
by the Secretary of Defense to proceed to sys- 
tem development and demonstration if the Sec- 
retary notifies the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives of the 
intention to submit a limited report under this 
subsection not less than 15 days before a report 
is due under this section. 

(2) A limited report under this subsection shall 
include the following: 

(A) The same information, in detail and 
summarized form, as is provided in reports 
submitted under subsections (b)(1) and (b)(3) of 
section 2431 of this title. 

(B) Reasons for any change in the develop- 
ment cost and schedule. 

(C) The major contracts under the develop- 
ment program and designated major subpro- 
grams under the program and the reasons for 
any cost or schedule variances under those 
contracts since the last Selected Acquisition 
Report. 

(D) Program highlights since the last Se- 
lected Acquisition Report. 

(E) Other information as the Secretary of 
Defense considers appropriate. 

(3) The submission requirements for a limited 
report under this subsection shall be the same as 
for quarterly Selected Acquisition Reports for 
total program reporting. 

(Added Pub. L. 97-252, title XI, § 1107(a)(1), Sept. 
8, 1982, 96 Stat. 739, §139a; amended Pub. L. 
98-525, title XII, § 1242(a), Oct. 19, 1984, 98 Stat. 
2606; Pub. L. 99-145, title XII, §1201, Nov. 8, 1985, 
99 Stat. 715; renumbered §2432 and amended Pub. 
L. 99-433, title I, §§ 101(a)(5), 110(d)(13), (g)(7), Oct. 
1, 1986, 100 Stat. 995, 1003, 1004; Pub. L. 99-500, 
§ 101(c) [title X, § 961(a)], Oct. 18, 1986, 100 Stat. 
1783-82, 1783-175, and Pub. L. 99-591, § 101(c) [title 
X, § 961(a)], Oct. 30, 1986, 100 Stat. 3341-82, 
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3341-175; Pub. L. 99-661, div. A, title IX, formerly 
title IV, § 961(a), Nov. 14, 1986, 100 Stat. 3955, re- 
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 
1987, 101 Stat. 273; Pub. L. 100-26, § 7(b)(3), (k)(2), 
Apr. 21, 1987, 101 Stat. 279, 284; Pub. L. 100-180, 
div. A, title XII, § 1233(a)(1), title XIII, 
§ 1314(a)(1), Dec. 4, 1987, 101 Stat. 1161, 1175; Pub. 
L. 101-189, div. A, title VIII, § 811(c), Nov. 29, 1989, 
103 Stat. 1493; Pub. L. 101-510, div. A, title XIV, 
§§1407(a)-(c), 1484(f)(4), Nov. 5, 1990, 104 Stat. 1681, 
1717; Pub. L. 102-25, title VII, § 701(f)(3), Apr. 6, 
1991, 105 Stat. 115; Pub. L. 102-190, div. A, title 
VIII, § 801(b)(2), title X, §1061(a)(14), Dec. 5, 1991, 
105 Stat. 1412, 1473; Pub. L. 102-484, div. A, title 
VIII, § 817(c), Oct. 23, 1992, 106 Stat. 2455; Pub. L. 
103-355, title III, § 3002(a)(1), (b)-(h), Oct. 13, 1994, 
108 Stat. 3328, 3329; Pub. L. 104-106, div. A, title 
XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub. 
L. 104-201, div. A, title VIII, §806, Sept. 23, 1996, 
110 Stat. 2606; Pub. L. 105-85, div. A, title VIII, 
§ 841(c), Nov. 18, 1997, 111 Stat. 1843; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 107-107, div. A, title VIII, 
§ 821(a), Dec. 28, 2001, 115 Stat. 1181; Pub. L. 

108- 136, div. A, title X, § 1045(a)(6), Nov. 24, 2003, 
117 Stat. 1612; Pub. L. 108-375, div. A, title VIII, 
§ 801(b)(2), Oct. 28, 2004, 118 Stat. 2004; Pub. L. 

109- 364, div. A, title X, § 1071(g)(10), Oct. 17, 2006, 
120 Stat. 2402; Pub. L. 110-417, [div. A], title VIII, 
§ 811(b), Oct. 14, 2008, 122 Stat. 4521; Pub. L. 
112-81, div. A, title VIII, §812, Dec. 31, 2011, 125 
Stat. 1491.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Amendments 

2011— Subsec. (f). Pub. L. 112-81 substituted "45 days 
after the date" for "60 days after the date". 

2008— Subsec. (b)(2)(A). Pub. L. 110-417, § 811(b)(1), in- 
serted "for the program (or for each designated subpro- 
gram under the program)" after "procurement unit 
cost". 

Subsec. (c)(1)(B). Pub. L. 110-417, § 811(b)(2)(A), in- 
serted "or designated major subprogram" after "for 
each major defense acquisition program" and "or sub- 
program" after "the program". 

Subsec. (c)(1)(C). Pub. L. 110-417, § 811(b)(2)(B), in- 
serted "or designated major subprogram" after "major 
defense acquisition program" and "or subprogram" 
after "the program". 

Subsec. (c)(3)(A). Pub. L. 110-417, § 811(b)(2)(C), in- 
serted "and each designated major subprogram" after 
"for each major defense acquisition program". 

Subsec. (e)(3). Pub. L. 110-417, § 811(b)(3)(A), inserted 
"for the program (or for each designated major subpro- 
gram under the program)" before period at end. 

Subsec. (e)(5). Pub. L. 110-417, § 811(b)(3)(B), inserted 
"(or for each designated major subprogram under the 
program)" before period at end. 

Subsec. (e)(7). Pub. L. 110-417, § 811(b)(3)(C), inserted 
"or subprogram" after "of the program" wherever ap- 
pearing. 

Subsec. (e)(8). Pub. L. 110-417, § 811(b)(3)(D), inserted 
"and designated major subprograms under the pro- 
gram" after "the program". 

Subsec. (g). Pub. L. 110-417, §811(b)(4), inserted "or 
designated major subprogram" after "major defense ac- 
quisition program" and "or subprogram" after "the 
program" wherever appearing. 

Subsec. (h)(2)(C). Pub. L. 110-417, § 811(b)(5), inserted 
"and designated major subprograms under the pro- 
gram" after "the development program". 

2006— Subsec. (e)(7) to (9). Pub. L. 109-364 made tech- 
nical correction to directory language of Pub. L. 
108-375, § 801(b)(2). See 2004 Amendment note below. 



2004— Subsec. (e)(7) to (9). Pub. L. 108-375, § 801(b)(2), 
as amended by Pub. L. 109-364, added par. (7) and redes- 
ignated former pars. (7) and (8) as (8) and (9), respec- 
tively. 

2003— Subsec. (h)(1). Pub. L. 108-136 inserted "pro- 
gram" after "for such" in first sentence. 

2001— Subsecs. (b)(3)(A)(i), (c)(3)(A), (h)(1). Pub. L. 
107-107 substituted "system development and dem- 
onstration" for "engineering and manufacturing devel- 
opment" wherever appearing. 

1999— Subsecs. (b)(3)(B), (c)(2), (h)(1). Pub. L. 106-65 
substituted "and the Committee on Armed Services" 
for "and the Committee on National Security". 

1997— Subsec. (h)(2)(D) to (F). Pub. L. 105-85 redesig- 
nated subpars. (E) and (F) as (D) and (E), respectively, 
and struck out former subpar. (D) which read as fol- 
lows: "The completion status of the development pro- 
gram expressed — 

"(i) as the percentage that the number of years for 
which funds have been appropriated for the develop- 
ment program is of the number of years for which it 
is planned that funds will be appropriated for the pro- 
gram; and 

"(ii) as the percentage that the amount of funds 
that have been appropriated for the development pro- 
gram is of the total amount of funds which it is 
planned will be appropriated for the program." 
1996— Subsec. (b)(3)(B). Pub. L. 104-106 substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

Subsec. (c)(1). Pub. L. 104-201, §806(1), struck out 
"and" at end of subpar. (B), added subpar. (C), and re- 
designated former subpar. (C) as (D). 

Subsec. (c)(2). Pub. L. 104-106 substituted "Committee 
on Armed Services of the Senate and the Committee on 
National Security of the House of Representatives" for 
"Committees on Armed Services of the Senate and 
House of Representatives". 

Subsec. (e)(8), (9). Pub. L. 104-201, §806(2), redesig- 
nated par. (9) as (8) and struck out former par. (8) which 
read as follows: "The completion status of the program 
(A) expressed as the percentage that the number of 
years for which funds have been appropriated for the 
program is of the number of years for which it is 
planned that funds will be appropriated for the pro- 
gram, and (B) expressed as the percentage that the 
amount of funds that have been appropriated for the 
program is of the total amount of funds which it is 
planned will be appropriated for the program." 

Subsec. (h)(1). Pub. L. 104-106 substituted "Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on National Security of the House of Representa- 
tives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1994— Subsec. (a)(2). Pub. L. 103-355, § 3002(a)(1), struck 
out "for a fiscal year, reduced by the amount of funds 
programmed to be available for obligation for such fis- 
cal year for advanced procurement for such program in 
any subsequent year and increased by any amount ap- 
propriated in years before such fiscal year for advanced 
procurement for such program in such fiscal year" 
after "procurement for the program" in cl. (A), "with 
such funds during such fiscal year" after "procured" in 
cl. (B), and last sentence which read as follows: "If for 
any fiscal year the funds appropriated, or the number 
of fully-configured end items to be purchased, differ 
from those programmed, the procurement unit cost 
shall be revised to reflect the appropriated amounts 
and quantities." 

Subsec. (a)(3). Pub. L. 103-355, § 3002(b), inserted before 
period at end "and that is not a firm, fixed price con- 
tract". 

Subsec. (a)(4). Pub. L. 103-355, § 3002(c), substituted 
"means all costs of development, procurement, mili- 
tary construction, and operations and support, without 
regard to funding source or management control." for 
"has the meaning given the term 'cost of the program' 
in section 2434(b)(2) of this title." 
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Subsec. (b)(3)(A)(i). Pub. L. 103-355, § 3002(h)(1), struck 
out "full scale development or" before "engineering". 

Subsec. (c)(2). Pub. L. 103-355, § 3002(d), substituted 
second sentence for former second sentence which read 
as follows: "The Secretary of Defense may approve 
changes In the content of the Selected Acquisition Re- 
port if the Secretary provides such Committees with 
written notification of such changes at least 60 days be- 
fore the date of the report that incorporates the 
changes." 

Subsec. (c)(3)(A). Pub. L. 103-355, § 3002(f)(2), (h)(2), 
substituted "engineering and manufacturing" for "full- 
scale engineering" and inserted at end "The Secretary 
of Defense shall ensure that this subparagraph is imple- 
mented in a uniform manner, to the extent practicable, 
throughout the Department of Defense." 

Subsec. (c)(3)(C). Pub. L. 103-355, § 3002(e), struck out 
subpar. (C) which required production information for 
each major defense acquisition program included in re- 
port that is produced at rate of six units or more per 
year. 

Subsec. (c)(5). Pub. L. 103-355, § 3002(f)(1), struck out 
par. (5) which read as follows: "The Secretary of De- 
fense shall ensure that paragraph (4) of subsection (a) 
is implemented in a uniform manner, to the extent 
practicable, throughout the Department of Defense." 

Subsec. (f). Pub. L. 103-355, § 3002(g), struck out last 
sentence which read as follows: "A preliminary report 
shall be submitted for each annual Selected Acquisi- 
tion Report within 30 days of the date on which the 
President submits the Budget to Congress." 

Subsec. (h)(1). Pub. L. 103-355, § 3002(h)(3), substituted 
"engineering and manufacturing" for "full-scale engi- 
neering" in two places. 

1992— Subsec. (a)(3). Pub. L. 102-484, § 817(c)(1), added 
par. (3) and struck out former par. (3) which read as fol- 
lows: "The term 'major contract', with respect to a 
major defense acquisition program, means (A) each 
prime contract under the program, and (B) each associ- 
ate or Government-furnished equipment contract under 
the program that is one of the six largest contracts 
under the program in dollar amount and that is in ex- 
cess of $40,000,000." 

Subsec. (b)(3). Pub. L. 102-484, § 817(c)(2), added par. (3) 
and struck out former par. (3) which read as follows: "A 
status report on a particular major defense acquisition 
program need not be included in any Selected Acquisi- 
tion Report with the approval of the Committees on 
Armed Services of the Senate and House of Representa- 
tives." 

Subsec. (c)(2). Pub. L. 102-484, § 817(c)(3), added sen- 
tence at end and struck out former last sentence which 
read as follows: "A change in the content of the Se- 
lected Acquisition Report for the first quarter of a fis- 
cal year from the content as reported for the first quar- 
ter of the previous fiscal year may not be made until 
appropriate officials of the Department of Defense con- 
sult with such Committees regarding the proposed 
changes." 

Subsec. (c)(3)(C)(i) to (vii). Pub. L. 102-484, § 817(c)(4), 
added els. (i) to (vii) and struck out former els. (i) to 
(vii) which contained similar specification and esti- 
mation requirements. 

1991— Subsec. (a)(4). Pub. L. 102-190, § 801(b)(2), sub- 
stituted "2434(b)(2)" for "2434(c)(2)". 

Subsec. (c)(5). Pub. L. 102-25 substituted "subsection 
(a)" for "section 2432(a) of title 10, United States Code, 
as added by subsection (a)(2),". 

Subsec. (h)(2)(A). Pub. L. 102-190, § 1061(a)(14), sub- 
stituted "(b)(1) and (b)(3)" for "(c)(1) and (c)(3)". 

1990— Subsec. (a)(4). Pub. L. 101-510, § 1407(b), added 
par. (4). 

Subsec. (c)(3). Pub. L. 101-510, § 1484(f)(4)(A), sub- 
stituted "include the following:" for "include — " in in- 
troductory provisions. 

Subsec. (c)(3)(A). Pub. L. 101-510, § 1407(a), amended 
subpar. (A) generally. Prior to amendment, subpar. (A) 
read as follows: "a full life-cycle cost analysis for each 
major defense acquisition program included in the re- 
port that — 



"(i) is in the full-scale engineering development 
stage or has completed that stage; and 

"(ii) was first included in a Selected Acquisition 
Report for a quarter after the first quarter of fiscal 
year 1985;". 

Subsec. (c)(3)(B). Pub. L. 101-510, § 1484(f)(4)(B), (C), 
substituted "If" for "if" and a period for "; and". 

Subsec. (c)(3)(C). Pub. L. 101-510, § 1484(f)(4)(B), (D), 
substituted "Production" for "production" and "pro- 
gram) the following:" for "program) — " in introductory 
provisions, "Specification" for "specification" in els. 
(i) to (iv), "Estimation" for "estimation" in els. (v) to 
(vii), a period for a semicolon in els. (i) to (v), and a pe- 
riod for "; and" in cl. (vi). 

Subsec. (c)(5). Pub. L. 101-510, § 1407(c), added par. (5). 

1989— Subsec. (b)(2)(A). Pub. L. 101-189 substituted "15 
percent increase in program acquisition unit cost and 
current procurement unit cost" for "5 percent change 
in total program cost". 

1987— Pub. L. 100-180, § 1314(a)(1), made technical 
amendment to directory language of Pub. L. 99^33, 
§ 101(a)(5). See 1986 Amendment note below. 

Subsec. (a). Pub. L. 100-26, § 7(b)(3)(A), as amended by 
Pub. L. 100-180, § 1233(a)(1), redesignated pars. (2) to (4) 
as (1) to (3), respectively, and struck out former par. (1) 
which defined "major defense acquisition program". 

Pub. L. 100-26, §7(k)(2)(A), inserted "The term" after 
each par. designation and struck out uppercase letter 
of first word after first quotation marks in each par. 
and substituted lowercase letter. 

Subsec. (a)(2). Pub. L. 100-26, § 7(b)(3)(B), substituted 
"programmed" for "programed" wherever appearing. 

1986— Pub. L. 99-433, § 101(a)(5), as amended by Pub. L. 
100-180, § 1314(a)(1), renumbered section 139a of this title 
as this section. 

Pub. L. 99-433, §110(d)(13), struck out "Oversight of 
cost growth in major programs:" before "Selected Ac- 
quisition Reports" in section catchline. 

Subsec. (a)(3). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§961(a)(l)], Pub. L. 99-661, § 961(a)(1), amended 
par. (3) identically, inserting provision that if for any 
fiscal year the funds appropriated, or the number of 
fully-configured end items to be purchased, differ from 
those programmed, the procurement unit cost shall be 
revised to reflect the appropriated amounts and quan- 
tities. 

Subsec. (a)(4). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§961(a)(2)], Pub. L. 99-661, § 961(a)(2), amended 
par. (4) identically, substituting "$40,000,000" for 
"$2,000,000". 

Subsec. (b)(2)(B). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§ 961(a)(3)], Pub. L. 99-661, § 961(a)(3), amended 
subpar. (B) identically, substituting "six-month" for 
"three-month". 

Subsec. (c)(1). Pub. L. 99-433, § 110(g)(7), substituted 
"section 2431" for "section 139". 

Subsec. (c)(2). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§961(a)(4)], Pub. L. 99-661, § 961(a)(4), amended 
subsec. (c) identically, enacting a new par. (2) and 
striking out former par. (2) which read as follows: 
"Bach Selected Acquisition Report for the first quarter 
of a fiscal year shall be prepared and submitted with 
the same content as was used for the Selected Acquisi- 
tion Report for the first quarter of fiscal year 1984." 

Subsec. (c)(3)(C). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§961(a)(5)], Pub. L. 99-661, §961(a)(5), amended 
subpar. (C) identically, inserting in provision preceding 
cl. (i) "that is produced at a rate of six units or more 
per year" after "report". 

Subsec. (h). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 961(a)(6)], Pub. L. 99-661, § 961(a)(6), amended section 
identically, adding subsec. (h). 

1985 — Subsec. (c). Pub. L. 99-145 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol- 
lows: "Each Selected Acquisition Report for the first 
quarter of a fiscal year shall include (1) the same infor- 
mation, in detailed and summarized form, as is pro- 
vided in reports submitted under section 139 of this 
title, (2) the current program acquisition unit cost for 
each major defense acquisition program included in the 
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report and the history of that cost from the date the 
program was first included In a Selected Acquisition 
Report to the end of the quarter for which the current 
report is submitted, and (3) such other information as 
the Secretary of Defense considers appropriate. Se- 
lected Acquisition Reports for the first quarter of a fis- 
cal year shall be known as comprehensive annual Se- 
lected Acquisition Reports." 

1984— Subsec. (a)(3). Pub. L. 98-525, § 1242(a)(1), sub- 
stituted "funds programed to be available for obliga- 
tion for procurement" for "procurement funds appro- 
priated" and "of funds programed to be available for 
obligation" for "of funds appropriated". 

Subsec. (a)(4). Pub. L. 98-525, § 1242(a)(2), inserted 
"and that is in excess of $2,000,000". 

Subsec. (b)(2). Pub. L. 98-525, § 1242(a)(3), substituted 
"during the period since that report there has been — 
(A) less than a 5 percent change In total program cost; 
and (B) less than a three-month delay in any program 
schedule milestone shown in the Selected Acquisition 
Report" for "there has been no change in program cost, 
performance, or schedule since the most recent such re- 
port". 

Subsec. (f). Pub. L. 98-525, § 1242(a)(4), substituted: 
"60" for "30", "45" for "30, and "A preliminary report 
shall be submitted for each annual Selected Acquisi- 
tion Report within 30 days of the date on which the 
President submits the Budget to Congress" for "If a 
preliminary report is submitted for the comprehensive 
annual Selected Acquisition Report in any year, the 
final report shall be submitted within 15 days after the 
submission of the preliminary report". 

Subsec. (g). Pub. L. 98-525, § 1242(a)(5), added subsec. 
(g). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(10) is effective as of Oct. 28, 2004, and as 
if included in Pub. L. 108-375 as enacted. 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title VIII, § 801(c), Oct. 28, 2004, 
118 Stat. 2004, provided that: "The amendments made 
by this section [amending this section and section 2433 
of this title] shall take effect on the date occurring 60 
days after the date of the enactment of this Act [Oct. 
28, 2004], and shall apply with respect to reports due to 
be submitted to Congress on or after such date." 

Effective Date of 1990 Amendment 

Section 1407(d) of Pub. L. 101-510, as amended by Pub. 
L. 102-25, title VII, § 704(a)(8), Apr. 6, 1991, 105 Stat. 119, 
provided that: "The amendments made by subsection 
(a) [amending this section] shall take effect with re- 
spect to Selected Acquisition Reports submitted under 
section 2432 of title 10, United States Code, after De- 
cember 31, 1991." 

Effective Date of 1987 Amendment 

Amendment by section 1233(a)(1) of Pub. L. 100-180 ap- 
plicable as if included in enactment of the Defense 
Technical Corrections Act of 1987, Pub. L. 100-26, see 
section 1233(c) of Pub. L. 100-180, set out as a note under 
section 101 of this title. 

Amendment by section 1314(a)(1) of Pub. L. 100-180 ap- 
plicable as if Included in enactment of the G-oldwater- 
Nichols Department of Defense Reorganization Act of 
1986, Pub. L. 99-433, see section 1314(e) of Pub. L. 
100-180, set out as a note under section 743 of this title. 

Effective Date of 1986 Amendment 

Section 101(c) [title IX, § 961(c)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 961(c) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"The amendments made by subsections (a) and (b) 
[amending this section and section 2433 of this title] 
shall take effect on January 1, 1987." 



Effective Date 

Section 1107(c) of Pub. L. 97-252 provided that: "Sec- 
tions 139a and 139b [now 2432 and 2433] of title 10, United 
States Code, as added by subsection (a), shall take ef- 
fect on January 1, 1983, and shall apply beginning with 
respect to reports for the first quarter of fiscal year 
1983. The repeal made by subsection (b) [repealing Pub. 
L. 94-106, as amended, set out as Reports to Congress of 
Acquisitions for Major Defense Systems note under sec- 
tion 2431 of this title] shall take effect on January 1, 
1983." 

Selected Acquisition Reports fob Certain 
Programs 

Section 127 of Pub. L. 100-180, as amended by Pub. L. 
102-484, div. A, title VIII, § 817(a), Oct. 23, 1992, 106 Stat. 
2454, provided that: 

"(a) SAR Coverage for ATB, ACM, and ATA Pro- 
grams. — The Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives, in accordance with the provi- 
sions of subsection (b) of section 2432 of title 10, United 
States Code, a Selected Acquisition Report with re- 
spect to each program referred to in subsection (b), not- 
withstanding that such a report would not otherwise be 
required under section 2432 of title 10, United States 
Code. 

"(b) Covered Programs. — Subsection (a) applies to 
the Advanced Technology Bomber program, the Ad- 
vanced Cruise Missile program, and the Advanced Tac- 
tical Aircraft program. 

"(c) Selected Acquisition Report Defined. — As used 
in subsection (a), the term 'Selected Acquisition Re- 
port' means a report containing the information re- 
ferred to in section 2432 of title 10, United States 
Code." 

Sense of Congress on Preparation of Certain Eco- 
nomic Impact and Employment Information Con- 
cerning New Acquisition Programs 

Section 825 of Pub. L. 100-180 related to the sense of 
Congress on preparation of certain economic impact 
and employment information concerning new acquisi- 
tion programs, prior to repeal by Pub. L. 104-106, div. D, 
title XLIII, §4321(i)(4), Feb. 10, 1996, 110 Stat. 676. 

Duration of Assignment of Program Managers for 
Major Programs 

Section 1243 of Pub. L. 98-525, as amended by Pub. L. 
100-26, § 11(a)(1), Apr. 21, 1987, 101 Stat. 288, which relat- 
ed to waivable minimum four-year tour of duty of pro- 
gram managers for major defense acquisition programs, 
was repealed and restated in section 2435(c) of this title 
by Pub. L. 100-370, §1(1), July 19, 1988, 102 Stat. 848. 

§ 2433. Unit cost reports 

(a) In this section: 

(1) Except as provided in section 2430a(d) of 
this title, the terms "program acquisition unit 
cost", "procurement unit cost", and "major 
contract" have the same meanings as provided 
in section 2432(a) of this title. 

(2) The term "Baseline Estimate", with re- 
spect to a unit cost report that is submitted 
under this section to the service acquisition 
executive designated by the Secretary con- 
cerned on a major defense acquisition program 
or designated major subprogram, means the 
cost estimate included in the baseline descrip- 
tion for the program or subprogram under sec- 
tion 2435 of this title. 

(3) The term "procurement program" means 
a program for which funds for procurement are 
authorized to be appropriated in a fiscal year. 

(4) The term "significant cost growth 
threshold" means the following: 
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(A) In the case of a major defense acquisi- 
tion program or designated major defense 
subprogram, a percentage increase in the 
program acquisition unit cost for the pro- 
gram or subprogram of — 

(i) at least 15 percent over the program 
acquisition unit cost for the program or 
subprogram as shown in the current Base- 
line Estimate for the program or subpro- 
gram; or 

(ii) at least 30 percent over the program 
acquisition unit cost for the program or 
subprogram as shown in the original Base- 
line Estimate for the program or subpro- 
gram. 

(B) In the case of a major defense acquisi- 
tion program or designated major defense 
subprogram that is a procurement program, 
a percentage increase in the procurement 
unit cost for the program or subprogram of — 

(i) at least 15 percent over the procure- 
ment unit cost for the program or subpro- 
gram as shown in the current Baseline Es- 
timate for the program or subprogram; or 

(ii) at least 30 percent over the procure- 
ment unit cost for the program or subpro- 
gram as shown in the original Baseline Es- 
timate for the program or subprogram. 

(5) The term "critical cost growth thresh- 
old" means the following: 

(A) In the case of a major defense acquisi- 
tion program or designated major defense 
subprogram, a percentage increase in the 
program acquisition unit cost for the pro- 
gram or subprogram of — 

(i) at least 25 percent over the program 
acquisition unit cost for the program or 
subprogram as shown in the current Base- 
line Estimate for the program or subpro- 
gram; or 

(ii) at least 50 percent over the program 
acquisition unit cost for the program or 
subprogram as shown in the original Base- 
line Estimate for the program or subpro- 
gram. 

(B) In the case of a major defense acquisi- 
tion program or designated major defense 
subprogram that is a procurement program, 
a percentage increase in the procurement 
unit cost for the program or subprogram of— 

(i) at least 25 percent over the procure- 
ment unit cost for the program or subpro- 
gram as shown in the current Baseline Es- 
timate for the program or subprogram; or 

(ii) at least 50 percent over the procure- 
ment unit cost for the program or subpro- 
gram as shown in the original Baseline Es- 
timate for the program or subprogram. 

(6) The term "original Baseline Estimate" 
has the same meaning as provided in section 
2435(d) of this title. 

(b) The program manager for a major defense 
acquisition program (other than a program not 
required to be included in the Selected Acquisi- 
tion Report for that quarter under section 
2432(b)(3) of this title) shall, on a quarterly 
basis, submit to the service acquisition execu- 
tive designated by the Secretary concerned a 
written report on the unit costs of the program 



(or of each designated major subprogram under 
the program). Each report shall be submitted 
not more than 30 calendar days after the end of 
that quarter. The program manager shall in- 
clude in each such unit cost report the following 
information with respect to the program (as of 
the last day of the quarter for which the report 
is made): 

(1) The program acquisition unit cost for the 
program (or for each designated major subpro- 
gram under the program). 

(2) In the case of a procurement program, 
the procurement unit cost for the program (or 
for each designated major subprogram under 
the program). 

(3) Any cost variance or schedule variance in 
a major contract under the program since the 
contract was entered into. 

(4) Any changes from program schedule 
milestones or program performances reflected 
in the baseline description established under 
section 2435 of this title that are known, ex- 
pected, or anticipated by the program man- 
ager. 

(5) Any significant changes in the total pro- 
gram cost for development and procurement of 
the software component of the program or 
subprogram, schedule milestones for the soft- 
ware component of the program or subpro- 
gram, or expected performance for the soft- 
ware component of the program or subpro- 
gram that are known, expected, or anticipated 
by the program manager. 

(c) If the program manager of a major defense 
acquisition program for which a unit cost report 
has previously been submitted under subsection 
(b) determines at any time during a quarter that 
there is reasonable cause to believe that the pro- 
gram acquisition unit cost for the program (or 
for a designated major subprogram under the 
program) or the procurement unit cost for the 
program (or for such a subprogram), as applica- 
ble, has increased by a percentage equal to or 
greater than the significant cost growth thresh- 
old; and if a unit cost report indicating an in- 
crease of such percentage or more has not pre- 
viously been submitted to the service acquisi- 
tion executive designated by the Secretary con- 
cerned, then the program manager shall imme- 
diately submit to such service acquisition exec- 
utive a unit cost report containing the informa- 
tion, determined as of the date of the report, re- 
quired under subsection (b). 

(d) (1) When a unit cost report is submitted to 
the service acquisition executive designated by 
the Secretary concerned under this section with 
respect to a major defense acquisition program 
or any designated major subprogram under the 
program, the service acquisition executive shall 
determine whether the current program acquisi- 
tion unit cost for the program or subprogram 
has increased by a percentage equal to or great- 
er than the significant cost growth threshold, or 
the critical cost growth threshold, for the pro- 
gram or subprogram. 

(2) When a unit cost report is submitted to the 
service acquisition executive designated by the 
Secretary concerned under this section with re- 
spect to a major defense acquisition program or 
any designated major subprogram under the pro- 
gram that is a procurement program, the service 
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acquisition executive, in addition to the deter- 
mination under paragraph (1), shall determine 
whether the procurement unit cost for the pro- 
gram or subprogram has increased by a percent- 
age equal to or greater than the significant cost 
growth threshold, or the critical cost growth 
threshold, for the program or subprogram. 

(3) If, based upon the service acquisition ex- 
ecutive's determination, the Secretary con- 
cerned determines that the current program ac- 
quisition unit cost has increased by a percent- 
age equal to or greater than the significant cost 
growth threshold or critical cost growth thresh- 
old or that the procurement unit cost has in- 
creased by a percentage equal to or greater than 
the significant cost growth threshold or critical 
cost growth threshold, the Secretary shall no- 
tify Congress in writing of such determination 
and of the increase with respect to the program 
or subprogram concerned. In the case of a deter- 
mination based on a quarterly report submitted 
in accordance with subsection (b), the Secretary 
shall submit the notification to Congress within 
45 days after the end of the quarter. In the case 
of a determination based on a report submitted 
in accordance with subsection (c), the Secretary 
shall submit the notification to Congress within 
45 days after the date of that report. The Sec- 
retary shall include in the notification the date 
on which the determination was made. 

(e)(1)(A) Except as provided in subparagraph 
(B), whenever the Secretary concerned deter- 
mines under subsection (d) that the program ac- 
quisition unit cost or the procurement unit cost 
of a major defense acquisition program or des- 
ignated major subprogram has increased by a 
percentage equal to or greater than the signifi- 
cant cost growth threshold for the program or 
subprogram, a Selected Acquisition Report shall 
be submitted to Congress for the first fiscal-year 
quarter ending on or after the date of the deter- 
mination or for the fiscal-year quarter which 
immediately precedes the first fiscal-year quar- 
ter ending on or after that date. The report shall 
include the information described in section 
2432(e) of this title and shall be submitted in ac- 
cordance with section 2432(f) of this title. 

(B) Whenever the Secretary makes a deter- 
mination referred to in subparagraph (A) in the 
case of a major defense acquisition program or 
designated major subprogram during the second 
quarter of a fiscal year and before the date on 
which the President transmits the budget for 
the following fiscal year to Congress pursuant to 
section 1105 of title 31, the Secretary is not re- 
quired to file a Selected Acquisition Report 
under subparagraph (A) but shall include the in- 
formation described in subsection (g) regarding 
that program or subprogram in the comprehen- 
sive annual Selected Acquisition Report submit- 
ted in that quarter. 

(2) If the program acquisition unit cost or pro- 
curement unit cost of a major defense acquisi- 
tion program or designated major subprogram 
(as determined by the Secretary under sub- 
section (d)) increases by a percentage equal to or 
greater than the critical cost growth threshold 
for the program or subprogram, the Secretary of 
Defense shall take actions consistent with the 
requirements of section 2433a of this title. 

(3) If a determination of an increase by a per- 
centage equal to or greater than the significant 



cost growth threshold is made by the Secretary 
under subsection (d) and a Selected Acquisition 
Report containing the information described in 
subsection (g) is not submitted to Congress 
under paragraph (1), or if a determination of an 
increase by a percentage equal to or greater 
than the critical cost growth threshold is made 
by the Secretary under subsection (d) and the 
certification of the Secretary of Defense is not 
submitted to Congress under paragraph (2), 
funds appropriated for military construction, for 
research, development, test, and evaluation, and 
for procurement may not be obligated for a 
major contract under the program. The prohibi- 
tion on the obligation of funds for a major de- 
fense acquisition program shall cease to apply 
at the end of a period of 30 days of continuous 
session of Congress (as determined under section 
7307(b)(2) of this title) beginning on the date — 

(A) on which Congress receives the Selected 
Acquisition Report under paragraph (1) or 
(2)(B) with respect to that program, in the 
case of a determination of an increase by a 
percentage equal to or greater than the sig- 
nificant cost growth threshold (as determined 
in subsection (d)); or 

(B) on which Congress has received both the 
Selected Acquisition Report under paragraph 
(1) or (2)(B) and the certification of the Sec- 
retary of Defense under paragraph (2)(A) with 
respect to that program, in the case of an in- 
crease by a percentage equal to or greater 
than the critical cost growth threshold (as de- 
termined under subsection (d)). 

(f) Any determination of a percentage increase 
under this section shall be stated in terms of 
constant base year dollars (as described in sec- 
tion 2430 of this title). 

(g) (1) Except as provided in paragraph (2), each 
report under subsection (e) with respect to a 
major defense acquisition program shall include 
the following: 

(A) The name of the major defense acquisi- 
tion program. 

(B) The date of the preparation of the report. 

(C) The program phase as of the date of the 
preparation of the report. 

(D) The estimate of the program acquisition 
cost for the program (and for each designated 
major subprogram under the program) as 
shown in the Selected Acquisition Report in 
which the program or subprogram was first in- 
cluded, expressed in constant base-year dollars 
and in current dollars. 

(E) The current program acquisition cost for 
the program (and for each designated major 
subprogram under the program) in constant 
base-year dollars and in current dollars. 

(F) A statement of the reasons for any in- 
crease in program acquisition unit cost or pro- 
curement unit cost for the program (or for any 
designated major subprogram under the pro- 
gram). 

(G) The completion status of the program 
and each designated major subprogram under 
the program (i) expressed as the percentage 
that the number of years for which funds have 
been appropriated for the program or subpro- 
gram is of the number of years for which it is 
planned that funds will be appropriated for the 
program or subprogram, and (ii) expressed as 
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the percentage that the amount of funds that 
have been appropriated for the program or 
subprogram is of the total amount of funds 
which it is planned will be appropriated for 
the program or subprogram. 

(H) The fiscal year in which information on 
the program and each designated major sub- 
program under the program was first included 
in a Selected Acquisition Report (referred to 
in this paragraph as the "base year") and the 
date of that Selected Acquisition Report in 
which information on the program or subpro- 
gram was first included. 

(I) The type of the Baseline Estimate that 
was included in the baseline description under 
section 2435 of this title and the date of the 
Baseline Estimate. 

(J) The current change and the total change, 
in dollars and expressed as a percentage, in 
the program acquisition unit cost for the pro- 
gram (or for each designated major subpro- 
gram under the program), stated both in con- 
stant base-year dollars and in current dollars. 

(K) The current change and the total change, 
in dollars and expressed as a percentage, in 
the procurement unit cost for the program (or 
for each designated major subprogram under 
the program), stated both in constant base- 
year dollars and in current dollars and the 
procurement unit cost for the program (or for 
each designated major subprogram under the 
program) for the succeeding fiscal year ex- 
pressed in constant base-year dollars and in 
current year dollars. 

(L) The quantity of end items to be acquired 
under the program and the current change and 
total change, if any, in that quantity. 

(M) The identities of the military and civil- 
ian officers responsible for program manage- 
ment and cost control of the program. 

(N) The action taken and proposed to be 
taken to control future cost growth of the pro- 
gram. 

(O) Any changes made in the performance or 
schedule milestones of the program and the 
extent to which such changes have contributed 
to the increase in program acquisition unit 
cost or procurement unit cost for the program 
(or for any designated major subprogram 
under the program). 

(P) The following contract performance as- 
sessment information with respect to each 
major contract under the program or subpro- 
gram: 

(i) The name of the contractor. 

(ii) The phase that the contract is in at the 
time of the preparation of the report. 

(iii) The percentage of work under the con- 
tract that has been completed. 

(iv) Any current change and the total 
change, in dollars and expressed as a per- 
centage, in the contract cost. 

(v) The percentage by which the contract 
is currently ahead of or behind schedule. 

(vi) A narrative providing a summary ex- 
planation of the most significant occur- 
rences, including cost and schedule vari- 
ances under major contracts of the program 
and any designated major subprogram under 
the program, contributing to the changes 
identified and a discussion of the effect these 



occurrences will have on future program 
costs and the program schedule. 

(Q) In any case in which one or more prob- 
lems with the software component of the pro- 
gram or any designated major subprogram 
under the program significantly contributed 
to the increase in program unit costs, the ac- 
tion taken and proposed to be taken to solve 
such problems. 

(2) If a program acquisition unit cost increase 
or a procurement unit cost increase for a major 
defense acquisition program or designated major 
subprogram that results in a report under this 
subsection is due to termination or cancellation 
of the entire program or subprogram, only the 
information specified in clauses (A) through (F) 
of paragraph (1) and the percentage change in 
program acquisition unit cost or procurement 
unit cost that resulted in the report need be in- 
cluded in the report. The certification of the 
Secretary of Defense under subsection (e) is not 
required to be submitted for termination or can- 
cellation of a program or subprogram. 

(h) Reporting under this section shall not 
apply if a program has received a limited report- 
ing waiver under section 2432(h) of this title. 

(Added Pub. L. 97-252, title XI, § 1107(a)(1), Sept. 
8, 1982, 96 Stat. 741, §139b; amended Pub. L. 98-94, 
title XII, §1268(1), Sept. 24, 1983, 97 Stat. 705; 
Pub. L. 98-525, title XII, § 1242(b), Oct. 19, 1984, 98 
Stat. 2607; Pub. L. 99-145, title XIII, § 1303(a)(2), 
Nov. 8, 1985, 99 Stat. 738; renumbered §2433 and 
amended Pub. L. 99^33, title I, §§ 101(a)(5), 
110(d)(14), (g)(8), Oct. 1, 1986, 100 Stat. 995, 1003, 
1004; Pub. L. 99-500, § 101(c) [title X, § 961(b)], Oct. 
18, 1986, 100 Stat. 1783-82, 1783-176, and Pub. L. 
99-591, § 101(c) [title X, § 961(b)], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-176; Pub. L. 99-661, div. A, title 
IX, formerly title IV, § 961(b), Nov. 14, 1986, 100 
Stat. 3956, renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-26, 
§ 7(b)(4), (k)(7), Apr. 21, 1987, 101 Stat. 279, 284; 
Pub. L. 100-180, div. A, title XIII, § 1314(a)(1), 
Dec. 4, 1987, 101 Stat. 1175; Pub. L. 101-189, div. A, 
title VIII, § 811(a), Nov. 29, 1989, 103 Stat. 1490; 
Pub. L. 101-510, div. A, title XIV, § 1484(k)(10), 
Nov. 5, 1990, 104 Stat. 1719; Pub. L. 102-484, div. A, 
title VIII, § 817(d), Oct. 23, 1992, 106 Stat. 2456; 
Pub. L. 103-35, title II, §201(i)(2), May 31, 1993, 107 
Stat. 100; Pub. L. 103-355, title III, §§ 3002(a)(2), 
3003, Oct. 13, 1994, 108 Stat. 3328, 3329; Pub. L. 
105-85, div. A, title VIII, §833, Nov. 18, 1997, 111 
Stat. 1842; Pub. L. 108-375, div. A, title VIII, 
§ 801(a), (b)(1), Oct. 28, 2004, 118 Stat. 2004; Pub. L. 
109-163, div. A, title VIII, §802(a)-(o), (d)(2), Jan. 
6, 2006, 119 Stat. 3367-3370; Pub. L. 109-364, div. A, 
title II, § 213(a), Oct. 17, 2006, 120 Stat. 2121; Pub. 
L. 110-181, div. A, title IX, § 942(e), Jan. 28, 2008, 
122 Stat. 288; Pub. L. 110^17, [div. A], title VIII, 
§ 811(c), Oct. 14, 2008, 122 Stat. 4522; Pub. L. 
111-23, title II, § 206(a)(3), May 22, 2009, 123 Stat. 
1728; Pub. L. 111-84, div. A, title X, §1073(0(4), 
Oct. 28, 2009, 123 Stat. 2474; Pub. L. 111-383, div. 
A, title X, §1075(b)(34), Jan. 7, 2011, 124 Stat. 
4371.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
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Amendments 

Subsec. (a)(1). Pub. L. 111-383 substituted "section 
2430a(d)" for "section 2430a(c)". 

2009— Subsec. (e)(2). Pub. L. 111-23 amended par. (2) 
generally. Prior to amendment, par. (2) related to cost 
growths In major defense acquisition programs or des- 
ignated major subprograms. 

Subsec. (g)(1)(G). Pub. L. 111-84 made technical 
amendment to directory language of Pub. L. 110-417, 
§811(c)(6)(A)(iv)(I). See 2008 Amendment note below. 

2008— Subsec. (a)(1). Pub. L. 110-417, § 811(c)(1)(A), sub- 
stituted "Except as provided in section 2430a(c) of this 
title, the terms" for "The terms". 

Subsec. (a)(2). Pub. L. 110-417, § 811(c)(1)(B), inserted 
"or designated major subprogram" after "major de- 
fense acquisition program" and "or subprogram" after 
"the program". 

Subsec. (a)(4), (5). Pub. L. 110-417, § 811(c)(1)(C), (D), 
inserted "or designated major defense subprogram" 
after "major defense acquisition program" wherever 
appearing and "or subprogram" after "for the pro- 
gram" wherever appearing. 

Subsec. (b). Pub. L. 110-417, § 811(c)(2)(A), Inserted "(or 
of each designated major subprogram under the pro- 
gram)" after "unit costs of the program" in introduc- 
tory provisions. 

Subsec. (b)(1), (2). Pub. L. 110-417, § 811(c)(2)(B), (C), in- 
serted "for the program (or for each designated major 
subprogram under the program)" before period at end. 

Subsec. (b)(5). Pub. L. 110-417, § 811(c)(2)(D), inserted 
"or subprogram" after "software component of the pro- 
gram" wherever appearing. 

Subsec. (c). Pub. L. 110-417, § 811(c)(3), substituted 
"the program acquisition unit cost for the program (or 
for a designated major subprogram under the program) 
or the procurement unit cost for the program (or for 
such a subprogram)" for "the program acquisition unit 
cost for the program or the procurement unit cost for 
the program" and struck out "for the program" after 
"significant cost growth threshold". 

Subsec. (d)(1), (2). Pub. L. 110-417, § 811(c)(4)(A), (B), 
inserted "or any designated major subprogram under 
the program" after "major defense acquisition pro- 
gram" and "or subprogram" after "for the program" 
wherever appearing. 

Subsec. (d)(3). Pub. L. 110-417, § 811(c)(4)(C), sub- 
stituted "the program or subprogram concerned" for 
"such program". 

Subsec. (e)(1)(A). Pub. L. 110-417, §811(c)(5)(A)(i), in- 
serted "or designated major subprogram" after "major 
defense acquisition program" and "or subprogram" 
after "for the program". 

Subsec. (e)(1)(B). Pub. L. 110-417, §811(c)(5)(A)(ii), in- 
serted "or designated major subprogram" after "major 
defense acquisition program" and "or subprogram" 
after "that program". 

Subsec. (e)(2). Pub. L. 110-417, § 811(c)(5)(B), in intro- 
ductory provisions, inserted "or designated major sub- 
program" after "major defense acquisition program" 
and "or subprogram" after "for the program". 

Pub. L. 110-181 inserted ", after consultation with the 
Joint Requirements Oversight Council regarding pro- 
gram requirements," after "Secretary of Defense" in 
introductory provisions. 

Subsec. (g)(1)(D). Pub. L. 110-417, §811(c)(6)(A)(i), in- 
serted "(and for each designated major subprogram 
under the program)" after "for the program" and "or 
subprogram" after "in which the program". 

Subsec. (g)(1)(E). Pub. L. 110-417, §811(c)(6)(A)(ii), in- 
serted "for the program (and for each designated major 
subprogram under the program)" after "program acqui- 
sition cost". 

Subsec. (g)(1)(F). Pub. L. 110-417, §811(c)(6)(A)(iii), in- 
serted "for the program (or for any designated major 
subprogram under the program)" before period at end. 

Subsec. (g)(1)(G). Pub. L. 110-417, §811(c)(6)(A)(iv)(I), 
as amended by Pub. L. 111-84, inserted "and each des- 
ignated major subprogram under the program" after 
"of the program". 



Subsec. (g)(l)(G)(i), (ii). Pub. L. 110-417, 
§811(c)(6)(A)(iv)(II), inserted "or subprogram" after 
"for the program" in two places. 

Subsec. (g)(1)(H). Pub. L. 110-417, §811(c)(6)(A)(v), In- 
serted "and each designated major subprogram under 
the program" after "year in which information on the 
program" and "or subprogram" after "Report in which 
information on the program". 

Subsec. (g)(l)(J). Pub. L. 110-417, §811(c)(6)(A)(vi), in- 
serted "for the program (or for each designated major 
subprogram under the program)" after "program acqui- 
sition unit cost". 

Subsec. (g)(l)(K). Pub. L. 110-417, §811(c)(6)(A)(vii), in- 
serted "for the program (or for each designated major 
subprogram under the program)" after "procurement 
unit cost" in two places. 

Subsec. (g)(l)(0). Pub. L. 110-417, §811(c)(6)(A)(viii), 
inserted "for the program (or for any designated major 
subprogram under the program)" before period at end. 

Subsec. (g)(l)(P). Pub. L. 110-417, §811(c)(6)(A)(ix), in- 
serted "or subprogram" after "the program" in intro- 
ductory provisions and "and any designated major sub- 
program under the program" after "major contracts of 
the program" in cl. (vi). 

Subsec. (g)(l)(Q). Pub. L. 110-417, §811(c)(6)(A)(x), in- 
serted "or any designated major subprogram under the 
program" after "the program". 

Subsec. (g)(2). Pub. L. 110-417, § 811(c)(6)(B), inserted 
"or designated major subprogram" after "major de- 
fense acquisition program" and "or subprogram" after 
"the entire program" and after "cancellation of a pro- 
gram". 

2006— Subsec. (a)(4), (5). Pub. L. 109-163, § 802(a), added 
pars. (4) and (5). 

Subsec. (a)(6). Pub. L. 109-163, § 802(d)(2), added par. 
(6). 

Subsec. (c). Pub. L. 109-163, § 802(b)(1), substituted 
"cause to believe that the program acquisition unit 
cost for the program or the procurement unit cost for 
the program, as applicable, has Increased by a percent- 
age equal to or greater than the significant cost growth 
threshold for the program" for "cause to believe — 

"(1) that the program acquisition unit cost for the 
program has increased by at least 15 percent over the 
program acquisition unit cost for the program as 
shown in the Baseline Estimate; or 

"(2) in the case of a major defense acquisition pro- 
gram that is a procurement program, that the pro- 
curement unit cost for the program has Increased by 
at least 15 percent over the procurement unit cost for 
the program as reflected in the Baseline Estimate". 
Subsec. (d)(1). Pub. L. 109-163, § 802(b)(2)(A), sub- 
stituted "by a percentage equal to or greater than the 
significant cost growth threshold, or the critical cost 
growth threshold, for the program" for "by at least 15 
percent, or by at least 25 percent, over the program ac- 
quisition unit cost for the program as shown in the 
Baseline Estimate". 

Subsec. (d)(2). Pub. L. 109-163, § 802(b)(2)(B), sub- 
stituted "by a percentage equal to or greater than the 
significant cost growth threshold, or the critical cost 
growth threshold, for the program" for "by at least 15 
percent, or by at least 25 percent, over the procurement 
unit cost for the program as reflected in the Baseline 
Estimate". 

Subsec. (d)(3). Pub. L. 109-163, § 802(b)(2)(C), sub- 
stituted "by a percentage equal to or greater than the 
significant cost growth threshold or critical cost 
growth threshold or that" for "by at least 15 percent, 
or by at least 25 percent, as determined under para- 
graph (1) or that" and "by a percentage equal to or 
greater than the significant cost growth threshold or 
critical cost growth threshold, the Secretary" for "by 
at least 15 percent, or by at least 25 percent, as deter- 
mined under paragraph (2), the Secretary". 

Subsec. (e)(1)(A). Pub. L. 109-163, § 802(b)(3)(A), sub- 
stituted "by a percentage equal to or greater than the 
significant cost growth threshold for the program" for 
"by at least 15 percent". 

Subsec. (e)(2). Pub. L. 109-163, § 802(c), redesignated 
subpar. (B) as (C) and substituted "the Secretary of De- 
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fense shall — ", par. (A) and introductory provisions of 
par. (B) for "the Secretary of Defense shall submit to 
Congress, before the end of the 30-day period beginning 
on the day the Selected Acquisition Report containing 
the information described in subsection (g) is required 
to be submitted under section 2432(f) of this title — 
"(A) a written certification, stating that — ". 
Pub. L. 109-163, § 802(b)(3)(B), in introductory provi- 
sions, struck out "percentage increase in the" before 
"program acquisition" and substituted "increases by a 
percentage equal to or greater than the critical cost 
growth threshold for the program" for "exceeds 25 per- 
cent". 

Subsec. (e)(2)(A). Pub. L. 109-364 added el. (i) and re- 
designated former els. (i) to (iii) as (ii) to (iv), respec- 
tively. 

Subsec. (e)(3). Pub. L. 109-163, §802(b)(3)(C)(ii), sub- 
stituted "by a percentage equal to or greater than the 
critical cost growth threshold" for "of at least 25 per- 
cent" in introductory provisions and subpar. (B). 

Pub. L. 109-163, §802(b)(3)(C)(i), substituted "by a per- 
centage equal to or greater than the significant cost 
growth threshold" for "of at least 15 percent" in intro- 
ductory provisions and subpar. (A). 

2004— Subsec. (b)(5). Pub. L. 108-375, § 801(a), added 
par. (5). 

Subsec. (g)(l)(Q). Pub. L. 108-3V5, § 801(b)(1), added sub- 
par. (Q). 

1997— Subsec. (c). Pub. L. 105-85, § 833(a), in concluding 
provisions, struck out "during the current fiscal year 
(other than the last quarterly unit cost report under 
subsection (b) for the preceding fiscal year)" after "des- 
ignated by the Secretary concerned". 

Subsec. (c)(1) to (3). Pub. L. 105-85, § 833(b), inserted 
"or" at end of par. (1), struck out "or" at end of par. 

(2) , and struck out par. (3), which read as follows: "that 
cost variances or schedule variances of a major con- 
tract under the program have resulted in an increase in 
the cost of the contract of at least 15 percent over the 
cost of the contract as of the time the contract was 
made;". 

Subsec. (d)(3). Pub. L. 105-85, §833(c), struck out "(for 
the first time since the beginning of the current fiscal 
year)" after "the Secretary concerned determines". 

1994— Subsec. (a)(2). Pub. L. 103-355, § 3003(a)(1)(A), 
substituted "Baseline Estimate" for "Baseline Selected 
Acquisition Report" and "cost estimate included in the 
baseline description for the program under section 2435 
of this title." for "Selected Acquisition Report in 
which information on the program is first included or 
the comprehensive annual Selected Acquisition Report 
for the fiscal year immediately before the fiscal year 
containing the quarter with respect to which the unit 
cost report is submitted, whichever is later." 

Subsec. (a)(4). Pub. L. 103-355, § 3003(a)(1)(B), struck 
out par. (4) which defined "Baseline Report". 

Subsec. (b)(3). Pub. L. 103-355, § 3003(b), substituted 
"contract was entered into" for "Baseline Report was 
submitted". 

Subsec. (c). Pub. L. 103-355, §§ 3002(a)(2)(A), 
3003(a)(2)(A), (c), struck out par. (1) designation and 
par. (2), redesignated subpars. (A) to (C) as pars. (1) to 

(3) , respectively, substituted "Baseline Estimate" for 
"Baseline Report" in pars. (1) and (2), and struck out 
"current" before "procurement unit cost" in par. (2). 
Prior to amendment, former par. (2) related to submis- 
sion of unit cost reports by major defense acquisition 
program manager to service acquisition executive des- 
ignated by Secretary of Defense in certain circum- 
stances. 

Subsec. (d)(1). Pub. L. 103-355, § 3003(a)(2)(B), sub- 
stituted "Baseline Estimate" for "Baseline Report". 

Subsec. (d)(2). Pub. L. 103-355, §§ 3002(a)(2)(B), 
3003(a)(2)(B), struck out "current" before "procurement 
unit cost" and substituted "Baseline Estimate" for 
"Baseline Report". 

Subsec. (d)(3). Pub. L. 103-355, § 3002(a)(2)(B), struck 
out "current" before "procurement unit cost". 

Subsec. (e)(1)(A), (2). Pub. L. 103-355, § 3002(a)(2)(C), 
struck out "current" before "procurement unit cost". 



Subsec. (f). Pub. L. 103-355, §3003(d), substituted "be 
stated in terms of constant base year dollars (as de- 
scribed in section 2430 of this title)" for "include ex- 
pected inflation". 

Subsec. (g)(l)(I). Pub. L. 103-355, § 3003(e), amended 
subpar. (I) generally. Prior to amendment, subpar. (I) 
read as follows: "The type of the Baseline Report 
(under subsection (a)(4)) and the date of the Baseline 
Report." 

1993— Subsec. (e)(3). Pub. L. 103-35 substituted "an in- 
crease of at least 15 percent" for "a at least 15 percent 
increase" in introductory provisions and in subpar. (A), 
and substituted "an increase of at least 25 percent" for 
"a at least 25 percent increase" in introductory provi- 
sions and in subpar. (B). 

1992— Subsec. (a)(4)(C). Pub. L. 102-484, § 817(d)(1), sub- 
stituted "(e)(2)(B)" for "(e)(2)(B)(ii)". 

Subsec. (b). Pub. L. 102-484, §817(d)(2), substituted "30 
calendar days" for "7 days (excluding Saturdays, Sun- 
days, and legal public holidays)" in second sentence. 

Subsec. (c)(1)(A), (B), (2)(A), (B). Pub. L. 102-484, 
§817(d)(3), substituted "at least" for "more than". 

Subsec. (d)(1), (2). Pub. L. 102-484, § 817(d)(4)(A), sub- 
stituted "at least" for "more than" wherever appear- 
ing. 

Subsec. (d)(3). Pub. L. 102-484, § 817(d)(4)(B), sub- 
stituted "at least" for "more than" wherever appearing 
and "program. In the case of a determination based on 
a quarterly report submitted in accordance with sub- 
section (b), the Secretary shall submit the notification 
to Congress within 45 days after the end of the quarter. 
In the case of a determination based on a report sub- 
mitted in accordance with subsection (c), the Secretary 
shall submit the notification to Congress within 45 
days after the date of that report. The Secretary shall 
include in the notification the date on which the deter- 
mination was made." for "program within 30 days after 
the date on which the service acquisition executive re- 
ports his determination of such increase in such unit 
cost to the Secretary and shall include in such notifica- 
tion the date on which the determination was made." 

Subsec. (e)(1)(A). Pub. L. 102-484, § 817(d)(5)(A), added 
subpar. (A) and struck out former subpar. (A) which 
read as follows: "Except as provided in subparagraph 
(B), whenever the Secretary concerned determines 
under subsection (d) that the current program acquisi- 
tion cost of a major defense acquisition program has in- 
creased by more than 15 percent, a Selected Acquisition 
Report shall be submitted to Congress for the first fis- 
cal-year quarter ending on or after the date of the de- 
termination and such report shall include the informa- 
tion described in section 2432(e) of this title. The report 
shall be submitted within 45 days after the end of that 
quarter." 

Subsec. (e)(2). Pub. L. 102-484, § 817(d)(5)(B), sub- 
stituted "program acquisition unit cost or current pro- 
curement unit cost" for "current program acquisition 
cost". 

Subsec. (e)(3). Pub. L. 102-484, § 817(d)(5)(C), sub- 
stituted "at least" for "more than" wherever appear- 
ing. 

1990— Subsec. (c). Pub. L. 101-510 struck out "the" be- 
fore "such service acquisition executive" wherever ap- 
pearing. 

1989— Subsec. (a)(2). Pub. L. 101-189, § 811(a)(1)(A), in- 
serted "the service acquisition executive designated 
by" before "the Secretary concerned". 

Subsec. (a)(4). Pub. L. 101-189, §811(a)(l)(B)(i), inserted 
"the service acquisition executive designated by" be- 
fore "the Secretary concerned" in introductory provi- 
sions. 

Subsec. (a)(4)(A). Pub. L. 101-189, §811(a)(l)(B)(ii), sub- 
stituted "Selected Acquisition Report submitted under 
subsection (e)(2)(B) that includes information on" for 
"unit cost report submitted under subsection 
(e)(2)(B)(ii) with respect to". 

Subsec. (a)(4)(B). Pub. L. 101-189, §811(a)(l)(B)(iii), 
substituted "subsection (e)(2)(B) with respect to the 
program during that three-quarter period, the most re- 
cent Selected Acquisition Report submitted under sub- 
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section (e)(1) that includes information on the pro- 
gram" for "subsection (e)(2)(B)(ii) with respect to the 
program during that three-quarter period, the most re- 
cent unit cost report submitted under subsection (e)(1) 
with respect to the program". 

Subsec. (b). Pub. L. 101-189, § 811(a)(2)(A), amended in- 
troductory provisions generally. Prior to amendment, 
introductory provisions read as follows: "The program 
manager for a defense acquisition program that as of 
the end of a fiscal-year quarter is a major defense ac- 
quisition program (other than a program not required 
to be included in the Selected Acquisition Report for 
that quarter under section 2432(b)(3) of this title) shall, 
after the end of that quarter, submit to the Secretary 
concerned a written report on the unit costs of the pro- 
gram. Each report for the first quarter of a fiscal year 
shall be submitted not more than 7 days (excluding 
Saturdays, Sundays, and legal public holidays) after 
the date on which the President transmits the Budget 
to Congress for the following fiscal year, and each re- 
port for other quarters shall be submitted not more 
than 7 days (excluding Saturdays, Sundays, and legal 
public holidays) after the end of that quarter. The pro- 
gram manager shall include in each such unit cost re- 
port the following information with respect to the pro- 
gram (as of the last day of the quarter for which the re- 
port is made):". 

Subsec. (b)(4). Pub. L. 101-189, § 811(a)(2)(B), sub- 
stituted "description established under section 2435 of 
this title" for "Selected Acquisition Report". 

Subsec. (c)(1). Pub. L. 101-189, § 811(a)(3)(A), in intro- 
ductory provisions, struck out "fiscal-year" after 
"time during a", and in concluding provisions, inserted 
"the service acquisition executive designated by" be- 
fore "the Secretary concerned during" and substituted 
"(other than the last quarterly unit cost report under 
subsection (b) for the preceding fiscal year)" for 
"(other than the unit cost report under subsection (b) 
for the last quarter of the preceding fiscal year)" and 
"such service acquisition executive a unit" for "Sec- 
retary concerned a unit". 

Subsec. (c)(2). Pub. L. 101-189, § 811(a)(3)(B), in intro- 
ductory provisions, inserted "the service acquisition 
executive designated by" before "the Secretary con- 
cerned a unit" and substituted "(other than the last 
quarterly unit cost report under subsection (b) for the 
preceding fiscal year)" for "(other than the unit cost 
report under subsection (b) for the last quarter of the 
preceding fiscal year)", and in els. (A), (B), and (C), and 
concluding provisions, substituted "such service acqui- 
sition executive" for "Secretary concerned". 

Subsec. (d)(1). Pub. L. 101-189, § 811(a)(4)(A), inserted 
"the service acquisition executive designated by" be- 
fore "the Secretary concerned" and substituted "serv- 
ice acquisition executive shall determine" for "Sec- 
retary shall determine". 

Subsec. (d)(2). Pub. L. 101-189, § 811(a)(4)(B), inserted 
"the service acquisition executive designated by" be- 
fore "the Secretary concerned under" and substituted 
"service acquisition executive, in addition to the deter- 
mination under paragraph (1), shall determine" for 
"Secretary concerned shall, in addition to the deter- 
mination under paragraph (1), determine". 

Subsec. (d)(3). Pub. L. 101-189, § 811(a)(4)(C), sub- 
stituted par. (3) consisting of a single par., for former 
par. (3) consisting of subpars. (A) and (B). 

Subsec. (e)(1), (2). Pub. L. 101-189, § 811(a)(5)(A), added 
pars. (1) and (2) and struck out former pars. (1) and (2) 
which contained exceptions to the prohibitions in sub- 
sec. (d)(3)(B)(i) and (ii). 

Subsec. (e)(3). Pub. L. 101-189, § 811(a)(5)(B), in intro- 
ductory provisions, inserted "If a determination of a 
more than 15 percent increase is made by the Secretary 
under subsection (d) and a Selected Acquisition Report 
containing the information described in subsection (g) 
is not submitted to Congress under paragraph (1), or if 
a determination of a more than 25 percent increase is 
made by the Secretary under subsection (d) and the 
certification of the Secretary of Defense is not submit- 
ted to Congress under paragraph (2), funds appropriated 



for military construction, for research, development, 
test, and evaluation, and for procurement may not be 
obligated for a major contract under the program." and 
struck out "in subsection (d)(3)(B)" after "prohibi- 
tion", in subpar. (A), substituted "Selected Acquisition 
Report" for "report of the Secretary concerned" and 
"(2)(B)" for "(2)(B)(ii)", and in subpar. (B), substituted 
"Selected Acquisition Report" for "report of the Sec- 
retary concerned", "(2)(B)" for "(2)(B)(ii)", and 
"(2)(A)" for "(2)(B)(i)". 

Subsec. (g)(2). Pub. L. 101-189, § 811(a)(6), inserted at 
end "The certification of the Secretary of Defense 
under subsection (e) is not required to be submitted for 
termination or cancellation of a program." 

1987 — Pub. L. 100-180 made technical amendment to 
directory language of Pub. L. 99-433, § 101(a)(5). See 1986 
Amendment note below. 

Subsec. (a)(1). Pub. L. 100-26, § 7(b)(4), substituted "(1) 
The terms 'program'" for "(1) 'Major defense acquisi- 
tion program', 'program'". 

Subsec. (a)(2). Pub. L. 100-26, §7(k)(7)(A), inserted 
"The term" after par. designation. 

Subsec. (a)(3). Pub. L. 100-26, §7(k)(7)(B), substituted 
"The term 'procurement' " for " 'Procurement' ". 

Subsec. (a)(4). Pub. L. 100-26, §7(k)(7)(A), inserted 
"The term" after par. designation. 

1986— Pub. L. 99-433, § 101(a)(5), as amended by Pub. L. 
100-180, § 1314(a)(1), renumbered section 139b of this title 
as this section. 

Pub. L. 99-433, §110(d)(14), substituted "Unit cost re- 
ports" for "Oversight of cost growth of major pro- 
grams: unit cost reports" in section catchline. 

Subsec. (a)(1). Pub. L. 99-433, § 110(g)(8)(A), sub- 
stituted "section 2432(a)" for "section 139a(a)". 

Subsec. (b). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 961(b)(1)], Pub. L. 99-661, § 961(b)(1), amended subsec. 
(b) identically, inserting "(excluding Saturdays, Sun- 
days, and legal public holidays)" in two places in sec- 
ond sentence. 

Pub. L. 99-433, § 110(g)(8)(B), substituted "section 
2432(b)(3)" for "section 139a(b)(3)" in first sentence. 

Subsec. (h). Pub. L. 99-500 and Pub. L. 99-591, § 101(c) 
[§ 961(b)(2)], Pub. L. 99-661, § 961(b)(2), amended section 
identically, adding subsec. (h). 

1985— Subsec. (d)(3)(B)(i). Pub. L. 99-145 inserted "per- 

1984— Subsec. (a)(4). Pub. L. 98-525, § 1242(b)(1), added 
par. (4). 

Subsec. (b). Pub. L. 98-525, § 1242(b)(2)(A), (B), struck 
out "not more than 7 days" before "after the end of 
that quarter" and inserted "Bach report for the first 
quarter of a fiscal year shall be submitted not more 
than 7 days after the date on which the President 
transmits the Budget to Congress for the following fis- 
cal year, and each report for other quarters shall be 
submitted not more than 7 days after the end of that 
quarter." 

Subsec. (b)(3). Pub. L. 98-525, § 1242(b)(2)(C), sub- 
stituted "Baseline Report" for "baseline Selected Ac- 
quisition Report". 

Subsec. (c)(1)(A), (B). Pub. L. 98-525, § 1242(b)(3), sub- 
stituted "Baseline Report" for "baseline Selected Ac- 
quisition Report". 

Subsec. (d)(1), (2). Pub. L. 98-525, § 1242(b)(4)(A), sub- 
stituted "Baseline Report" for "baseline Selected Ac- 
quisition Report". 

Subsec. (d)(3)(B). Pub. L. 98-525, § 1242(b)(4)(B)(i), sub- 
stituted "funds appropriated for military construction, 
for research, development, test, and evaluation, and for 
procurement may not be obligated for a major contract 
under the program" for "additional funds may not be 
obligated in connection with such program". 

Subsec. (d)(3)(B)(i). Pub. L. 98-525, § 1242(b)(4)(B)(ii), 
struck out "but less than 25 percent" after "more than 
15". 

Subsec. (e)(1). Pub. L. 98-525, § 1242(b)(5)(A), sub- 
stituted "subsection (d)(3)(B)(i)" for "subsection 
(d)(3)(B)" and inserted "more than" before "15 per- 
cent". 

Subsec. (e)(2). Pub. L. 98-525, § 1242(b)(5)(B), sub- 
stituted "subsection (d)(3)(B)(ii)" for "subsection 
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(d)(3)(B)" and inserted "more than" before "25 per- 
cent". 

Subsec. (e)(2)(A). Pub. L. 98-525, § 1242(b)(5)(B)(iii), in- 
serted "and the Secretary concerned submits to Con- 
gress, before the end of the 30-day period referred to in 
subsection (d)(3)(B)(i), a report containing- the informa- 
tion described in subsection (g)". 

Subsec. (e)(2)(B). Pub. L. 98-525, §1242(b)(5)(B)(iv), sub- 
stituted "subsection (d)(3)(B)(ii)" for "such sub- 
section". 

Subsec. (e)(3). Pub. L. 98-525, § 1242(b)(5)(C), sub- 
stituted "at the end of a period of 30 days of continuous 
session of Congress (as determined under section 
7307(b)(2) of this title) beginning on the date — 

"(A) on which Congress receives the report of the 
Secretary concerned under paragraph (1) or (2)(B)(ii) 
with respect to that program, in the case of a deter- 
mination of a more than 15 percent increase (as deter- 
mined in subsection (d)); or 

"(B) on which Congress has received both the report 
of the Secretary concerned under paragraph (1) or 
(2)(B)(ii) and the certification of the Secretary of De- 
fense under paragraph (2)(B)(i) with respect to that 
program, in the case of a more than 25 percent in- 
crease (as determined under subsection (d)).", 
for "in the case of a program to which it would other- 
wise apply if, after such prohibition has taken effect, 
the Committees on Armed Services of the Senate and 
House of Representatives waive the prohibition with re- 
spect to such program." 

Subsec. (g)(l)(I). Pub. L. 98-525, § 1242(b)(6)(A), sub- 
stituted "The type of the Baseline Report (under sub- 
section (a)(4)) and the date of the Baseline Report" for 
"The date of the baseline Selected Acquisition Re- 
port". 

Subsec. (g)(l)(K). Pub. L. 98-525, § 1242(b)(6)(B), re- 
quired the report to include the procurement unit cost 
for the succeeding fiscal year expressed in constant 
base-year dollars and in current year dollars. 

1983— Subsec. (g)(2). Pub. L. 98-94 substituted "pro- 
curement" for "procurment". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(4) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VIII, § 802(e), Jan. 6, 2006, 
119 Stat. 3370, provided that: 

"(1) In general. — The amendments made by this sec- 
tion [amending this section and section 2435 of this 
title] shall take effect on the date of the enactment of 
this Act [Jan. 6, 2006], and shall apply with respect to 
any major defense acquisition program for which an 
original Baseline Estimate is first established before, 
on, or after that date. 

"(2) Applicability to current major defense acqui- 
sition programs. — In the case of a major defense acqui- 
sition program for which the program acquisition unit 
cost or procurement unit cost, as applicable, exceeds 
the original Baseline Estimate for the program by more 
than 50 percent on the date of the enactment of this 
Act— 

"(A) the current Baseline Estimate for the program 
as of such date of enactment is deemed to be the 
original Baseline Estimate for the program for pur- 
poses of section 2433 of title 10, United States Code 
(as amended by this section); and 

"(B) each Selected Acquisition Report submitted on 
the program after the date of the enactment of this 
Act shall reflect each of the following: 

"(i) The original Baseline Estimate, as first es- 
tablished for the program, without adjustment or 
revision. 

"(ii) The Baseline Estimate for the program that 
is deemed to be the original Baseline Estimate for 
the program under subparagraph (A). 



"(iii) The current original Baseline Estimate for 
the program as adjusted or revised, if at all, in ac- 
cordance with subsection (d)(2) of section 2435 of 
title 10, United States Code (as added by subsection 
(d) of this section)." 

effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the date 
occurring 60 days after Oct. 28, 2004, and applicable with 
respect to reports due to be submitted to Congress on 
or after that date, see section 801(c) of Pub. L. 108-375, 
set out as a note under section 2432 of this title. 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-180 applicable as if in- 
cluded in enactment of the Goldwater-Nichols Depart- 
ment of Defense Reorganization Act of 1986, Pub. L. 
99-433, see section 1314(e) of Pub. L. 100-180, set out as 
a note under section 743 of this title. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-500, Pub. L. 99-591, and 
Pub. L. 99-661 effective Jan. 1, 1987, see section 101(c) 
[§ 961(c)] of Pub. L. 99-500 and Pub. L. 99-591, and section 
961(c) of Pub. L. 99-661, set out as a note under section 
2432 of this title. 

Effective Date 

Section effective Jan. 1, 1983, and applicable begin- 
ning with respect to reports for first quarter of fiscal 
year 1983, see section 1107(c) of Pub. L. 97-252, set out 
as a note under section 2432 of this title. 

§ 2433a. Critical cost growth in major defense ac- 
quisition programs 

(a) Reassessment of Program. — If the pro- 
gram acquisition unit cost or procurement unit 
cost of a major defense acquisition program or 
designated subprogram (as determined by the 
Secretary under section 2433(d) of this title) in- 
creases by a percentage equal to or greater than 
the critical cost growth threshold for the pro- 
gram or subprogram, the Secretary of Defense, 
after consultation with the Joint Requirements 
Oversight Council regarding program require- 
ments, shall — 

(1) determine the root cause or causes of the 
critical cost growth in accordance with appli- 
cable statutory requirements and Department 
of Defense policies, procedures, and guidance; 
and 

(2) in consultation with the Director of Cost 
Assessment and Program Evaluation, carry 
out an assessment of — 

(A) the projected cost of completing the 
program if current requirements are not 
modified; 

(B) the projected cost of completing the 
program based on reasonable modification of 
such requirements; 

(C) the rough order of magnitude of the 
costs of any reasonable alternative system 
or capability; and 

(D) the need to reduce funding for other 
programs due to the growth in cost of the 
program. 

(b) Presumption of Termination.— (1) After 
conducting the reassessment required by sub- 
section (a) with respect to a major defense ac- 
quisition program, the Secretary shall termi- 
nate the program unless the Secretary submits 
to Congress, before the end of the 60-day period 
beginning on the day the Selected Acquisition 
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Report containing' the information described in 
section 2433(g) of this title is required to be sub- 
mitted under section 2432(f) of this title, a writ- 
ten certification in accordance with paragraph 
(2). 

(2) A certification described by this paragraph 
with respect to a major defense acquisition pro- 
gram is a written certification that — 

(A) the continuation of the program is essen- 
tial to the national security; 

(B) there are no alternatives to the program 
which will provide acceptable capability to 
meet the joint military requirement (as de- 
fined in section 181(g)(1) of this title) at less 
cost; 

(C) the new estimates of the program acqui- 
sition unit cost or procurement unit cost have 
been determined by the Director of Cost As- 
sessment and Program Evaluation to be rea- 
sonable; 

(D) the program is a higher priority than 
programs whose funding must be reduced to 
accommodate the growth in cost of the pro- 
gram; and 

(E) the management structure for the pro- 
gram is adequate to manage and control pro- 
gram acquisition unit cost or procurement 
unit cost. 

(3) A written certification under paragraph (2) 
shall be accompanied by a report presenting the 
root cause analysis and assessment carried out 
pursuant to subsection (a) and the basis for each 
determination made in accordance with sub- 
paragraphs (A) through (E) of paragraph (2), to- 
gether with supporting documentation. 

(c) Actions if Program Not Terminated— (1) 
If the Secretary elects not to terminate a major 
defense acquisition program pursuant to sub- 
section (b), the Secretary shall — 

(A) restructure the program in a manner 
that addresses the root cause or causes of the 
critical cost growth, as identified pursuant to 
subsection (a), and ensures that the program 
has an appropriate management structure as 
set forth in the certification submitted pursu- 
ant to subsection (b)(2)(E); 

(B) rescind the most recent Milestone ap- 
proval for the program and withdraw any asso- 
ciated certification under section 2366a or 
2366b of this title; 

(C) require a new Milestone approval for the 
program before taking any contract action to 
enter a new contract, exercise an option under 
an existing contract, or otherwise extend the 
scope of an existing contract under the pro- 
gram, except to the extent determined nec- 
essary by the Milestone Decision Authority, 
on a non-delegable basis, to ensure that the 
program can be restructured as intended by 
the Secretary without unnecessarily wasting 
resources; 

(D) include in the report specified in para- 
graph (2) a description of all funding changes 
made as a result of the growth in cost of the 
program, including reductions made in fund- 
ing for other programs to accommodate such 
cost growth; and 

(E) conduct regular reviews of the program 
in accordance with the requirements of sec- 
tion 205 of the Weapon Systems Acquisition 
Reform Act of 2009. 



(2) For purposes of paragraph (1)(D), the report 
specified in this paragraph is the first Selected 
Acquisition Report for the program submitted 
pursuant to section 2432 of this title after the 
President submits a budget pursuant to section 
1105 of title 31, in the calendar year following 
the year in which the program was restructured. 

(3) (A) The requirements of subparagraphs (B) 
and (C) of paragraph (1) shall not apply to a pro- 
gram or subprogram if— 

(i) the Milestone Decision Authority deter- 
mines in writing, on the basis of a cost assess- 
ment and root cause analysis conducted pursu- 
ant to subsection (a), that — 

(I) but for a change in the quantity of 
items to be purchased under the program or 
subprogram, the program acquisition unit 
cost or procurement unit cost for the pro- 
gram or subprogram would not have in- 
creased by a percentage equal to or greater 
than the cost growth thresholds for the pro- 
gram or subprogram set forth in subpara- 
graph (B); and 

(II) the change in quantity of items de- 
scribed in subclause (I) was not made as a re- 
sult of an increase in program cost, a delay 
in the program, or a problem meeting pro- 
gram requirements; 

(ii) the Secretary determines in writing that 
the cost to the Department of Defense of com- 
plying with such requirements is likely to ex- 
ceed the benefits to the Department of com- 
plying with such requirements; and 

(iii) the Secretary submits to Congress, be- 
fore the end of the 60-day period beginning on 
the day the Selected Acquisition Report con- 
taining the information described in section 
2433(g) of this title is required to be submitted 
under section 2432(f) of this title — 

(I) a copy of the written determination 
under clause (i) and an explanation of the 
basis for the determination; and 

(II) a copy of the written determination 
under clause (ii) and an explanation of the 
basis for the determination. 

(B) The cost growth thresholds specified in 
this subparagraph are as follows: 

(i) In the case of a major defense acquisition 
program or designated major defense subpro- 
gram, a percentage increase in the program 
acquisition unit cost for the program or sub- 
program of — 

(I) 5 percent over the program acquisition 
unit cost for the program or subprogram as 
shown in the current Baseline Estimate for 
the program or subprogram; and 

(II) 10 percent over the program acquisi- 
tion unit cost for the program or subpro- 
gram as shown in the original Baseline Esti- 
mate for the program or subprogram. 

(ii) In the case of a major defense acquisition 
program or designated major defense subpro- 
gram that is a procurement program, a per- 
centage increase in the procurement unit cost 
for the program or subprogram of— 

(I) 5 percent over the procurement unit 
cost for the program or subprogram as 
shown in the current Baseline Estimate for 
the program or subprogram; and 

(II) 10 percent over the procurement unit 
cost for the program or subprogram as 
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shown in the original Baseline Estimate for 
the program or subprogram. 

(d) Actions if Program Terminated.— If a 
major defense acquisition program is terminated 
pursuant to subsection (b), the Secretary shall 
submit to Congress a written report setting 
forth — 

(1) an explanation of the reasons for termi- 
nating the program; 

(2) the alternatives considered to address 
any problems in the program; and 

(3) the course the Department plans to pur- 
sue to meet any continuing joint military re- 
quirements otherwise intended to be met by 
the program. 

(Added Pub. L. 111-23, title II, § 206(a)(1), May 22, 
2009, 123 Stat. 1726; amended Pub. L. 111-383, div. 
A, title X, §1075(b)(35), Jan. 7, 2011, 124 Stat. 4371; 
Pub. L. 112-81, div. A, title VIII, §§ 801(e)(4), 831, 
Dec. 31, 2011, 125 Stat. 1484, 1503.) 

References in Text 

Section 205 of the Weapon Systems Acquisition Re- 
form Act of 2009, referred to in subsec. (c)(1)(E), is sec- 
tion 205 of Pub. L. 111-23, which amended section 2366b 
of this title and enacted provisions set out as notes 
under this section and section 2366b of this title. 

Amendments 

2011— Subsec. (b)(2)(B). Pub. L. 111-383 substituted 
"section 181(g)(1)" for "section 181(g)((l)". 

Subsec. (c)(1)(B), (C). Pub. L. 112-81, § 801(e)(4), struck 
out ", or Key Decision Point approval in the case of a 
space program," after "Milestone approval". 

Subsec. (c)(3). Pub. L. 112-81, §831, added par. (3). 

Reviews of Programs Restructured After 
Experiencing Critical Cost Growth 

Pub. L. 111-23, title II, § 205(c), May 22, 2009, 123 Stat. 
1725, as amended by Pub. L. 111-383, div. A, title VIII, 
§ 813(e), title X, §1075(k)(2), Jan. 7, 2011, 124 Stat. 4266, 
4378, provided that: "The official designated to perform 
oversight of performance assessment pursuant to sec- 
tion 103 of this Act [set out as a note under section 2430 
of this title], shall assess the performance of each 
major defense acquisition program that has exceeded 
critical cost growth thresholds established pursuant to 
section 2433(e) of title 10, United States Code, but has 
not been terminated in accordance with section 2433a of 
such title (as added by section 206(a) of this Act) not 
less often than semi-annually until one year after the 
date on which such program receives a new milestone 
approval, in accordance with section 2433a(c)(l)(C) of 
such title (as so added). The results of reviews per- 
formed under this subsection shall be reported to the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics and summarized in the next an- 
nual report of such designated official." 

[Pub. L. 111-383, div. A, title VIII, § 813(e), Jan. 7, 2011, 
124 Stat. 4266, provided that the amendment made by 
section 813(e) to section 205(c) of Pub. L. 111-23, set out 
above, is effective as of May 22, 2009, and as if included 
in Pub. L. 111-23, as enacted.] 

[For definition of "major defense acquisition pro- 
gram" as used in section 205(c) of Pub. L. 111-23, set out 
above, see section 2(2) of Pub. L. 111-23, set out as a 
note under section 2430 of this title.] 

§2434. Independent cost estimates; operational 
manpower requirements 

(a) Requirement for Approval.— (1) The Sec- 
retary of Defense may not approve the system 
development and demonstration, or the produc- 
tion and deployment, of a major defense acquisi- 



tion program unless an independent estimate of 
the full life-cycle cost of the program and a 
manpower estimate for the program have been 
considered by the Secretary. 

(2) The provisions of this section shall apply to 
any major subprogram of a major defense acqui- 
sition program (as designated under section 
2430a(a)(l) of this title) in the same manner as 
those provisions apply to a major defense acqui- 
sition program, and any reference in this section 
to a program shall be treated as including such 
a subprogram. 

(b) Regulations. — The Secretary of Defense 
shall prescribe regulations governing the con- 
tent and submission of the estimates required 
by subsection (a). The regulations shall re- 
quire — 

(1) that the independent estimate of the full 
life-cycle cost of a program — 

(A) be prepared or approved by the Direc- 
tor of Cost Assessment and Program Evalua- 
tion; and 

(B) include all costs of development, pro- 
curement, military construction, and oper- 
ations and support, without regard to fund- 
ing source or management control; and 

(2) that the manpower estimate include an 
estimate of the total number of personnel re- 
quired — 

(A) to operate, maintain, and support the 
program upon full operational deployment; 
and 

(B) to train personnel to carry out the ac- 
tivities referred to in subparagraph (A). 

(Added Pub. L. 98-94, title XII, § 1203(a)(1), Sept. 
24, 1983, 97 Stat. 682, §139c; renumbered §2434 and 
amended Pub. L. 99-433, title I, §§ 101(a)(5), 
110(d)(15), (g)(9), Oct. 1, 1986, 100 Stat. 995, 1003, 
1004; Pub. L. 99-661, div. A, title XII, 
§1208(a)-(c)(l), Nov. 14, 1986, 100 Stat. 3975; Pub. 
L. 100-26, § 7(b)(5), Apr. 21, 1987, 101 Stat. 279; 
Pub. L. 100-180, div. A, title XIII, § 1314(a)(1), 
Dec. 4, 1987, 101 Stat. 1175; Pub. L. 100-456, div. A, 
title V, §525, Sept. 29, 1988, 102 Stat. 1975; Pub. L. 
102-190, div. A, title VIII, § 801(a), (b)(1), Dec. 5, 
1991, 105 Stat. 1412; Pub. L. 103-355, title III, 
§3004, Oct. 13, 1994, 108 Stat. 3330; Pub. L. 104-106, 
div. A, title VIII, §814, Feb. 10, 1996, 110 Stat. 395; 
Pub. L. 107-107, div. A, title VIII, § 821(a), Dec. 28, 
2001, 115 Stat. 1181; Pub. L. 111-23, title I, 
§ 101(d)(5), May 22, 2009, 123 Stat. 1710; Pub. L. 
111-383, div. A, title VIII, § 814(e), Jan. 7, 2011, 124 
Stat. 4267.) 

Amendments 

2011 — Subsec. (a). Pub. L. 111-383 designated existing 
provisions as par. (1) and added par. (2). 

2009— Subsec. (b)(1)(A). Pub. L. 111-23 amended sub- 
par. (A) generally. Prior to amendment, subpar. (A) 
read as follows: "be prepared — 

"(i) by an office or other entity that is not under 
the supervision, direction, or control of the military 
department, Defense Agency, or other component of 
the Department of Defense that is directly respon- 
sible for carrying out the development or acquisition 
of the program; or 

"(ii) if the decision authority for the program has 
been delegated to an official of a military depart- 
ment, Defense Agency, or other component of the De- 
partment of Defense, by an office or other entity that 
is not directly responsible for carrying out the devel- 
opment or acquisition of the program; and". 
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2001— Subsec. (a). Pub. L. 107-107 substituted "system 
development and demonstration" for "engineering- and 
manufacturing development". 

1996— Subsec. (b)(1)(A). Pub. L. 104-106 amended sub- 
par. (A) generally. Prior to amendment, subpar. (A) 
read as follows: "be prepared by an office or other en- 
tity that is not under the supervision, direction, or 
control of the military department, Defense Agency, or 
other component of the Department of Defense that is 
directly responsible for carrying out the development 
or acquisition of the program; and". 

1994— Subsec. (a). Pub. L. 103-355, § 3004(b), substituted 
"engineering and manufacturing development" for 
"full-scale engineering development" and "full life- 
cycle cost of the program and a manpower estimate for 
the program have" for "cost of the program, together 
with a manpower estimate, has". 

Subsec. (b). Pub. L. 103-355, § 3004(a), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) defined 
"independent estimate", "cost of the program", and 
"manpower estimate". 

1991— Subsec. (a). Pub. L. 102-190, § 801(a), substituted 
"unless an independent estimate of the cost of the pro- 
gram, together with a manpower estimate, has been 
considered by the Secretary." for "unless — 

"(1) an independent estimate of the cost of the pro- 
gram is first submitted to (and considered by) the 

Secretary; and 
"(2) the Secretary submits a manpower estimate of 

the program to the Committees on Armed Services of 

the Senate and the House of Representatives at least 

30 days in advance of such approval." 

Subsecs. (b), (c). Pub. L. 102-190, § 801(b)(1), redesig- 
nated subsec. (c) as (b) and struck out former subsec. 
(b) which read as follows: 

"(b) Exceptions. — (1) Subsection (a)(2) shall not apply 
during time of war or during a national emergency de- 
clared by Congress or the President. 

"(2) The 30-day period specified in subsection (a)(2) 
shall be reduced to 10 days in the case of a major de- 
fense acquisition program if the manpower estimate 
submitted by the Secretary of Defense under subsection 
(a)(2) with respect to that program indicates that no in- 
crease in military or civilian personnel end strengths 
described in subsection (c)(3)(B) will be required." 

1988— Subsec. (a)(2). Pub. L. 100-456, §525(1), sub- 
stituted "30 days" for "90 days". 

Subsec. (b). Pub. L. 100-456, §525(3), added subsec. (b). 
Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 100-456, §525(2), redesignated sub- 
sec. (b) as (c), and in par. (3)(A), substituted "in total 
personnel or in" for "both in total personnel and". 

1987 — Pub. L. 100-180 made technical amendment to 
directory language of Pub. L. 99-433, § 101(a)(5). See 1986 
Amendment note below. 

Subsec. (b). Pub. L. 100-26 redesignated pars. (2) to (4) 
as (1) to (3), respectively, and struck out former par. (1) 
which defined "major defense acquisition program". 

1986— Pub. L. 99-433, § 101(a)(5), as amended by Pub. L. 
100-180, § 1314(a)(1), renumbered section 139c of this title 
as this section. 

Pub. L. 99-661, § 1208(c)(1), substituted "Independent 
cost estimates; operational manpower requirements" 
for "Independent cost estimates" in section catchline. 

Pub. L. 99-433, §110(d)(15), substituted "Independent 
cost estimates" for "Major defense acquisition pro- 
grams: independent cost estimates" in section catch- 
line. 

Subsec. (a). Pub. L. 99-661, § 1208(a), inserted heading, 
designated existing provisions as par. (1), and added 
par. (2). 

Subsec. (b). Pub. L. 99-661, § 1208(b)(1), inserted head- 
ing. 

Subsec. (b)(1). Pub. L. 99-661, § 1208(b)(2), substituted 
"The term 'Major" for " 'Major". 

Pub. L. 99-433, § 110(g)(9), substituted "section 
2432(a)(1)" for "section 139a(a)(l)". 

Subsec. (b)(2). Pub. L. 99-661, § 1208(b)(3), substituted 
"The term 'independent" for '"Independent". 

Subsec. (b)(3). Pub. L. 99-661, § 1208(b)(4), substituted 
"The term 'cost" for " 'Cost". 



Subsec. (b)(4). Pub. L. 99-661, § 1208(b)(5), added par. 
(4). 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-180 applicable as if in- 
cluded in enactment of the Goldwater-Nichols Depart- 
ment of Defense Reorganization Act of 1986, Pub. L. 
99-433, see section 1314(e) of Pub. L. 100-180, set out as 
a note under section 743 of this title. 

Effective Date of 1986 Amendment 

Section 1208(d) of Pub. L. 99-661 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall apply to approvals of full-scale engineering 
development and to approvals of production and de- 
ployment of major defense acquisition programs made 
after December 31, 1986." 

Effective Date 

Section 1203(b) of Pub. L. 98-94 provided that: "Sec- 
tion 139c [now 2434] of title 10, United States Code, as 
added by subsection (a), shall take effect on October 1, 
1983." 

Report to Congress on Use of Independent Cost 
Estimates in Planning, Programing, Budgeting, 
and Selection for Major Defense Acquisition 
Programs 

Pub. L. 99-145, title IX, §952, Nov. 8, 1985, 99 Stat. 701, 
directed Secretary of Defense, not later than Apr. 1, 
1986, to submit to Congress a report on the continued 
use of independent cost estimates in the planning, pro- 
graming, budgeting, and selection process for major de- 
fense acquisition programs of the Department. 

Section 1203(c) of Pub. L. 98-94 directed Secretary of 
Defense, not later than May 1, 1984, to submit a written 
report to Congress on use of independent cost estimates 
in planning, programing, budgeting, and selection proc- 
ess for major defense acquisition programs in Depart- 
ment, such report to include an overall assessment of 
extent to which such estimates were adopted by De- 
partment in making decisions on the FY 1985 budget 
and a general explanation of why such estimates might 
have been modified or rejected, and a discussion of cur- 
rent and future initiatives to make greater or more 
productive use of independent cost estimates in the De- 
partment. 

Allocation of Adequate Personnel and Financial 
Resources in Developing or Assessing Independ- 
ent Estimates of Costs 

Section 1203(d) of Pub. L. 98-94 provided that: "It is 
the sense of the Congress that the Secretary of Defense 
should ensure that adequate personnel and financial re- 
sources are allocated at all levels of the Department of 
Defense to those organizations or offices charged with 
developing or assessing independent estimates of the 
costs of major defense acquisition programs." 

§ 2435. Baseline description 

(a) Baseline Description Requirement.— (1) 
The Secretary of a military department shall es- 
tablish a baseline description for each major de- 
fense acquisition program and for each des- 
ignated major subprogram under the program 
under the jurisdiction of such Secretary. 

(2) The baseline shall include sufficient param- 
eters to describe the cost estimate (referred to 
as the "Baseline Estimate" in section 2433 of 
this title), schedule, performance, 
supportability, and any other factor of such 
major defense acquisition program or designated 
major subprogram. 

(b) Funding Limit. — No amount appropriated 
or otherwise made available to the Department 
of Defense for carrying out a major defense ac- 
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quisition program or any designated major sub- 
program under the program may be obligated 
after the program or subprogram enters system 
development and demonstration without an ap- 
proved baseline description unless such obliga- 
tion is specifically approved by the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics. 

(c) Schedule. — A baseline description for a 
major defense acquisition program or any des- 
ignated major subprogram under the program 
shall be prepared under this section — 

(1) before the program or subprogram enters 
system development and demonstration; 

(2) before the program or subprogram enters 
production and deployment; and 

(3) before the program or subprogram enters 
full rate production. 

(d) Original Baseline Estimate. — (1) In this 
chapter, the term "original Baseline Estimate", 
with respect to a major defense acquisition pro- 
gram or any designated major subprogram under 
the program, means the baseline description es- 
tablished with respect to the program or subpro- 
gram under subsection (a) prepared before the 
program or subprogram enters system develop- 
ment and demonstration, or at program or sub- 
program initiation, whichever occurs later, 
without adjustment or revision (except as pro- 
vided in paragraph (2)). 

(2) An adjustment or revision of the original 
baseline description of a major defense acquisi- 
tion program or any designated major subpro- 
gram under the program may be treated as the 
original Baseline Estimate for the program or 
subprogram for purposes of this chapter only if 
the percentage increase in the program acquisi- 
tion unit cost or procurement unit cost under 
such adjustment or revision exceeds the critical 
cost growth threshold for the program or sub- 
program under section 2433 of this title, as de- 
termined by the Secretary of the military de- 
partment concerned under subsection (d) of such 
section. 

(3) In the event of an adjustment or revision of 
the original baseline description of a major de- 
fense acquisition program or any designated 
major subprogram under the program, the Sec- 
retary of Defense shall include in the next Se- 
lected Acquisition Report to be submitted under 
section 2432 of this title after such adjustment 
or revision a notification to the congressional 
defense committees of such adjustment or revi- 
sion, together with the reasons for such adjust- 
ment or revision. 

(e) Regulations.— The Secretary of Defense 
shall prescribe regulations governing the follow- 
ing: 

(1) The content of baseline descriptions 
under this section. 

(2) The submission to the Secretary of the 
military department concerned and the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics by the program manager 
for a program for which there is an approved 
baseline description (or in the case of a major 
defense acquisition program with one or more 
designated major subprograms, approved base- 
line descriptions for such subprograms) under 
this section of reports of deviations from any 
such baseline description of the cost, schedule, 



performance, supportability, or any other fac- 
tor of the program or subprogram. 

(3) Procedures for review of such deviation 
reports within the Department of Defense. 

(4) Procedures for submission to, and ap- 
proval by, the Secretary of Defense of revised 
baseline descriptions. 

(Added Pub. L. 99-500, § 101(c) [title X, § 904(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783-82, 1783-133, and Pub. 
L. 99-591, § 101(c) [title X, § 904(a)(1)], Oct. 30, 1986, 
100 Stat. 3341-82, 3341-133; Pub. L. 99-661, div. A, 
title IX, formerly title IV, § 904(a)(1), Nov. 14, 
1986, 100 Stat. 3912, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100-26, § 7(b)(6), Apr. 21, 1987, 101 Stat. 
280; Pub. L. 100-180, div. A, title VIII, § 803(a), 
Dec. 4, 1987, 101 Stat. 1125; Pub. L. 100-370, 
§l(i)(l), July 19, 1988, 102 Stat. 848; Pub. L. 

100- 456, div. A, title XII, § 1233(0(4), Sept. 29, 1988, 
102 Stat. 2058; Pub. L. 101-189, div. A, title VIII, 
§ 811(b), Nov. 29, 1989, 103 Stat. 1493; Pub. L. 

101- 510, div. A, title XII, § 1207(b), title XIV, 
§1484(k)(ll), Nov. 5, 1990, 104 Stat. 1665, 1719; Pub. 
L. 103-160, div. A, title IX, § 904(d)(1), Nov. 30, 
1993, 107 Stat. 1728; Pub. L. 103-355, title III, 
§ 3005(a), Oct. 13, 1994, 108 Stat. 3330; Pub. L. 
107-107, div. A, title VIII, § 821(d), title X, 
§ 1048(b)(2), Dec. 28, 2001, 115 Stat. 1182, 1225; Pub. 
L. 109-163, div. A, title VIII, § 802(d)(1), Jan. 6, 
2006, 119 Stat. 3369; Pub. L. 109-364, div. A, title 
VIII, §806, Oct. 17, 2006, 120 Stat. 2315; Pub. L. 
110-417, [div. A], title VIII, § 811(d), Oct. 14, 2008, 
122 Stat. 4524.) 

Historical and Revision Notes 
1988 Act 

Subsection (c) is based on Pub. L. 98-525, title XII, 
§1243, Oct. 19, 1984, 98 Stat. 2609, as amended by Pub. L. 
100-26, § 110(a)(1), Apr. 21, 1987, 101 Stat. 288. 

Codification 

Pub. L. 110-417, § 811(d)(2)(B), (3)(B), (4)(B)(i), which di- 
rected amendment of this section by inserting "or sub- 
program" after "the program" in subsec. (b) and after 
"the program" each place it appeared in subsecs. (c) 
and (d), was executed by making the insertions after 
"the program" each place it appeared in those subsecs. 
except after "designated major subprogram under the 
program", to reflect the probable intent of Congress. 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 

Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 

Amendments 

2008— Subsec. (a). Pub. L. 110-417, § 811(d)(1), inserted 
"and for each designated major subprogram under the 
program" after "major defense acquisition program" in 
par. (1) and "or designated major subprogram" after 
"major defense acquisition program" in par. (2). 

Subsec. (b). Pub. L. 110-417, § 811(d)(2), inserted "or 
any designated major subprogram under the program" 
after "major defense acquisition program" and "or sub- 
program" after "after the program". See Codification 
note above. 

Subsec. (c). Pub. L. 110-417, §811(d)(3), Inserted "or 
any designated major subprogram under the program" 
after "major defense acquisition program" In introduc- 
tory provisions and "or subprogram" after "the pro- 
gram" in pars. (1) to (3). See Codification note above. 

Subsec. (d). Pub. L. 110-417, § 811(d)(4), Inserted "or 
any designated major subprogram under the program" 
after "major defense acquisition program" wherever 
appearing, in par. (1), inserted "or subprogram" after 
"to the program", "before the program", and "at pro- 
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gram", and, in par. (2), inserted "or subprogram" after 
"for the program" in two places. See Codification note 
above. 

Subsec. (e)(2). Pub. L. 110-417, § 811(d)(5), inserted "(or 
in the case of a major defense acquisition program with 
one or more designated major subprograms, approved 
baseline descriptions for such subprograms)" after 
"baseline description" and "or subprogram" before pe- 
riod at end and substituted "any such baseline descrip- 
tion" for "the baseline". 

2006— Subsec. (d). Pub. L. 109-163 added subsec. (d). 
Former subsec. (d) redesignated (e). 

Subsec. (d)(1). Pub. L. 109-364 inserted "prepared be- 
fore the program enters system development and dem- 
onstration, or at program initiation, whichever occurs 
later" after "program under subsection (a)". 

Subsec. (e). Pub. L. 109-163 redesignated subsec. (d) as 
(e). 

2001— Subsec. (b). Pub. L. 107-107, §§ 821(d)(1), 
1048(b)(2), substituted "system development and dem- 
onstration" for "engineering and manufacturing devel- 
opment" and "Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics" for "Under Secretary 
of Defense for Acquisition and Technology". 

Subsec. (c)(1). Pub. L. 107-107, § 821(d)(2)(A), sub- 
stituted "system development and demonstration" for 
"demonstration and validation". 

Subsec. (c)(2). Pub. L. 107-107, § 821(d)(2)(B), sub- 
stituted "production and deployment" for "engineering 
and manufacturing development". 

Subsec. (c)(3). Pub. L. 107-107, § 821(d)(2)(C), sub- 
stituted "full rate production" for "production and de- 
ployment". 

Subsec. (d)(2). Pub. L. 107-107, § 1048(b)(2), substituted 
"Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics" for "Under Secretary of Defense 
for Acquisition and Technology". 

1994 — Pub. L. 103-355 amended section generally. Prior 
to amendment, section related to enhanced program 
stability. 

1993— Subsec. (b)(2)(B). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1990— Subsec. (b)(1). Pub. L. 101-510, §1484(k)(ll), 
struck out closing parenthesis after "such Secretary" 
in introductory provisions. 

Subsec. (c). Pub. L. 101-510, § 1207(b), struck out sub- 
sec. (c) which read as follows: "Stability op Program 
Managers. — (1) The tour of duty of an officer of the 
armed forces as a program manager of a major defense 
acquisition program shall be (A) not less than four 
years, or (B) until completion of a major program mile- 
stone (as defined in regulations prescribed by the Sec- 
retary of Defense). 

"(2) The Secretary of the military department con- 
cerned may waive the length of the tour of duty pre- 
scribed in paragraph (1). The authority under the pre- 
ceding sentence may not be delegated." 

1989— Subsec. (a)(2)(B)(iv). Pub. L. 101-189, § 811(b)(1), 
substituted "production" for "development". 

Subsec. (b)(1). Pub. L. 101-189, § 811(b)(2)(A), sub- 
stituted "service acquisition executive designated by 
such Secretary" for "senior procurement executive of 
such military department (designated pursuant to sec- 
tion 16(3) of the Office of Federal Procurement Policy 
Act (41 U.S.C. 414(3))". 

Subsec. (b)(2). Pub. L. 101-189, § 811(b)(2)(B), sub- 
stituted "180 days" for "90 days" in introductory provi- 
sions. 

1988— Subsec. (b)(2). Pub. L. 100-456 clarified amend- 
ment by Pub. L. 100-180, § 803(a). See 1987 Amendment 
note below. 

Subsec. (c). Pub. L. 100-370 added subsec. (c). 

1987— Subsec. (b)(2). Pub. L. 100-180, as amended by 
Pub. L. 100-456, substituted "under paragraph (1), and 
for which the total cost of completion of the stage will 
exceed by 15 percent or more, in the case of a develop- 
ment stage, or by 5 percent or more, in the case of a 
production stage, the amount specified in the baseline 



description established under subsection (a) for such 
stage; or any milestone specified in such baseline de- 
scription will be missed by more than 90 days" for first 
reference to "under paragraph (1)". 

Subsec. (c). Pub. L. 100-26, § 7(b)(6), struck out subsec. 
(c) which defined "major defense acquisition program". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-163 effective on Jan. 6, 
2006, and applicable with respect to any major defense 
acquisition program for which an original Baseline Es- 
timate is first established before, on, or after Jan. 6, 
2006, see section 802(e) of Pub. L. 109-163, set out as a 
note under section 2433 of this title. 

Effective Date of 1990 Amendment 

Section 1207(b) of Pub. L. 101-510 provided that the 
amendment made by that section is effective Oct. 1, 
1991. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 applicable as if in- 
cluded in the enactment of Pub. L. 100-180, see section 
1233(0(5) of Pub. L. 100-456 set out as a note under sec- 
tion 2366 of this title. 

Effective Date 

Section 101(c) [title IX, § 904(b)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 904(b) of title IX, formerly 
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L. 
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that: 
"Section 2435 of title 10, United States Code (as added 
by subsection (a)(1)), shall apply to major defense ac- 
quisition programs that enter full-scale engineering de- 
velopment or full-rate production after the date of the 
enactment of this Act [Oct. 18, 1986]." 

Review of Acquisition Program Cycle 

Section 5002(a) of Pub. L. 103-355 provided that: "The 
Secretary of Defense shall review the regulations of the 
Department of Defense to ensure that acquisition pro- 
gram cycle procedures are focused on achieving the 
goals that are consistent with the program baseline de- 
scription established pursuant to section 2435 of title 
10, United States Code." 

§2436. Major defense acquisition programs: in- 
centive program for contractors to purchase 
capital assets manufactured in United States 

(a) ESTABLISHMENT OF INCENTIVE PROGRAM. — 

The Secretary of Defense shall plan and estab- 
lish an incentive program in accordance with 
this section for contractors to purchase capital 
assets manufactured in the United States in 
part with funds available to the Department of 
Defense. 

(b) Defense Industrial Capabilities Fund 
May Be Used. — The Secretary of Defense may 
use the Defense Industrial Capabilities Fund, es- 
tablished under section 814 of the National De- 
fense Authorization Act for Fiscal Year 2004, for 
incentive payments under the program estab- 
lished under this section. 

(c) Applicability to Major Defense Acquisi- 
tion Program Contracts. — The incentive pro- 
gram shall apply to contracts for the procure- 
ment of a major defense acquisition program. 

(d) Consideration. — The Secretary of Defense 
shall provide consideration in source selection 
in any request for proposals for a major defense 
acquisition program for offerors with eligible 
capital assets. 

(Added Pub. L. 108-136, div. A, title VIII, 
§ 822(a)(1), Nov. 24, 2003, 117 Stat. 1546.) 
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References in Text 

Section 814 of the National Defense Authorization 
Act for Fiscal Year 2004, referred to in subsec. (b), is 
section 814 of Pub. L. 108-136, which is set out in a note 
under section 2501 of this title. 

Prior Provisions 

A prior section 2436, added Pub. L. 99-500, § 101(c) 
[title X, §905(a)(l)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-134, and Pub. L. 99-591, § 101(c) [title X, § 905(a)(1)], 
Oct. 30, 1986, 100 Stat. 3341-82, 3341-134; Pub. L. 99-661, 
div. A, title IX, formerly title IV, § 905(a)(1), Nov. 14, 
1986, 100 Stat. 3914; renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 100-26, 
§ 7(b)(7), Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div. 
A, title VIII, § 803(c), title XII, §1231(14), Dec. 4, 1987, 101 
Stat. 1125, 1160; Pub. L. 101-510, div. A, title XIV, 
§ 1484(h)(4), Nov. 5, 1990, 104 Stat. 1718, related to estab- 
lishment and conduct of the defense enterprise pro- 
gram, prior to repeal by Pub. L. 103-160, div. A, title 
VIII, § 821(a)(5), Nov. 30, 1993, 107 Stat. 1704. 

Effective Date 

Pub. L. 108-136, div. A, title VIII, § 822(c), Nov. 24, 2003, 
117 Stat. 1547, provided that: "Section 2436 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to contracts entered into after the 
expiration of the 18-month period beginning- on the date 
of the enactment of this Act [Nov. 24, 2003]." 

Regulations 

Pub. L. 108-136, div. A, title VIII, § 822(b), Nov. 24, 2003, 
117 Stat. 1547, provided that: 

"(1) The Secretary of Defense shall prescribe regula- 
tions as necessary to carry out section 2436 of title 10, 
United States Code, as added by this section. 

"(2) The Secretary may prescribe interim regulations 
as necessary to carry out such section. For this pur- 
pose, the Secretary is excepted from compliance with 
the notice and comment requirements of section 553 of 
title 5, United States Code. All interim rules prescribed 
under the authority of this paragraph that are not ear- 
lier superseded by final rules shall expire no later than 
270 days after the effective date of section 2436 of title 
10, United States Code [see Effective Date note above], 
as added by this section." 

§2437. Development of major defense acquisition 
programs: sustainment of system to be re- 
placed 

(a) Requirement for Sustaining Existing 
Forces. — (1) The Secretary of Defense shall re- 
quire that, whenever a new major defense acqui- 
sition program begins development, the defense 
acquisition authority responsible for that pro- 
gram shall develop a plan (to be known as a 
"sustainment plan") for the existing system 
that the system under development is intended 
to replace. Any such sustainment plan shall pro- 
vide for an appropriate level of budgeting for 
sustaining the existing system until the replace- 
ment system to be developed under the major 
defense acquisition program is fielded and as- 
sumes the majority of responsibility for the mis- 
sion of the existing system. This section does 
not apply to a major defense acquisition that 
reaches initial operational capability before Oc- 
tober 1, 2008. 

(2) In this section, the term "defense acquisi- 
tion authority" means the Secretary of a mili- 
tary department or the commander of the 
United States Special Operations Command. 

(b) Sustainment Plan.— The Secretary of De- 
fense shall require that each sustainment plan 
under this section include, at a minimum, the 
following: 



(1) The milestone schedule for the develop- 
ment of the major defense acquisition pro- 
gram, including the scheduled dates for low- 
rate initial production, initial operational ca- 
pability, full-rate production, and full oper- 
ational capability and the date as of when the 
replacement system is scheduled to assume 
the majority of responsibility for the mission 
of the existing system. 

(2) An analysis of the existing system to as- 
sess the following: 

(A) Anticipated funding levels necessary 
to— 

(i) ensure acceptable reliability and 
availability rates for the existing system; 
and 

(ii) maintain mission capability of the 
existing system against the relevant 
threats. 

(B) The extent to which it is necessary and 
appropriate to — 

(i) transfer mature technologies from the 
new system or other systems to enhance 
the mission capability of the existing sys- 
tem against relevant threats; and 

(ii) provide interoperability with the new 
system during the period from initial field- 
ing until the new system assumes the ma- 
jority of responsibility for the mission of 
the existing system. 

(c) Exceptions.— Subsection (a) shall not 
apply to a major defense acquisition program if 
the Secretary of Defense determines that — 

(1) the existing system is no longer relevant 
to the mission; 

(2) the mission has been eliminated; 

(3) the mission has been consolidated with 
another mission in such a manner that an- 
other existing system can adequately meet the 
mission requirements; or 

(4) the duration of time until the new system 
assumes the majority of responsibility for the 
existing system's mission is sufficiently short 
so that mission availability, capability, inter- 
operability, and force protection requirements 
are maintained. 

(d) Waiver. — The Secretary of Defense may 
waive the applicability of subsection (a) to a 
major defense acquisition program if the Sec- 
retary determines that, but for such a waiver, 
the Department would be unable to meet na- 
tional security objectives. Whenever the Sec- 
retary makes such a determination and author- 
izes such a waiver, the Secretary shall submit 
notice of such waiver and of the Secretary's de- 
termination and the reasons therefor in writing 
to the congressional defense committees. 

(Added Pub. L. 108-375, div. A, title VIII, 
§ 805(a)(1), Oct. 28, 2004, 118 Stat. 2008.) 

Prior Provisions 

A prior section 2437, added Pub. L. 99-500, § 101(c) 
[title X, §906(a)(l)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-135, and Pub. L. 99-591, §101(c) [title X, §906(a)(l)], 
Oct. 30, 1986, 100 Stat. 3341-82, 3341-135; Pub. L. 99-661, 
div. A, title IX, formerly title IV, § 906(a)(1), Nov. 14, 
1986, 100 Stat. 3915; renumbered title IX, Pub. L. 100-26, 
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 100-26, 
§ 7(b)(8), Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div. 
A, title VIII, § 803(b), Dec. 4, 1987, 101 Stat. 1125; Pub. L. 
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100-224, § 5(a)(3), Dec. 30, 1987, 101 Stat. 1538, related to 
designation of defense enterprise programs for mile- 
stone authorization, prior to repeal by Pub. L. 103-160, 
div. A, title VIII, § 821(a)(5), Nov. 30, 1993, 107 Stat. 1704. 

Effective Date 

Pub. L. 108-375, div. A, title VIII, §805(b), Oct. 28, 2004, 
118 Stat. 2009, provided that: "Section 2437 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to a major defense acquisition pro- 
gram for a system that is under development as of the 
date of the enactment of this Act [Oct. 28, 2004] and is 
not expected to reach initial operational capability be- 
fore October 1, 2008. The Secretary of Defense shall re- 
quire that a sustainment plan under that section be de- 
veloped not later than one year after the date of the en- 
actment of this Act for the existing system that the 
system under development is intended to replace." 

§2438. Performance assessments and root cause 
analyses 

(a) Designation of Senior Official Respon- 
sibility for Performance Assessments and 
Root Cause Analyses. — 

(1) In general. — The Secretary of Defense 
shall designate a senior official in the Office of 
the Secretary of Defense as the principal offi- 
cial of the Department of Defense responsible 
for conducting and overseeing performance as- 
sessments and root cause analyses for major 
defense acquisition programs. 

(2) NO PROGRAM EXECUTION RESPONSIBILITY. — 

The Secretary shall ensure that the senior of- 
ficial designated under paragraph (1) is not re- 
sponsible for program execution. 

(3) Staff and resources. — The Secretary 
shall assign to the senior official designated 
under paragraph (1) appropriate staff and re- 
sources necessary to carry out official's 1 func- 
tion under this section. 

(b) Responsibilities. — The senior official des- 
ignated under subsection (a) shall be responsible 
for the following: 

(1) Carrying out performance assessments of 
major defense acquisition programs in accord- 
ance with the requirements of subsection (c) 
periodically or when requested by the Sec- 
retary of Defense, the Under Secretary of De- 
fense for Acquisition, Technology and Logis- 
tics, the Secretary of a military department, 
or the head of a Defense Agency. 

(2) Conducting root cause analyses for major 
defense acquisition programs in accordance 
with the requirements of subsection (d) when 
required by section 2433a(a)(l) of this title, or 
when requested by the Secretary of Defense, 
the Under Secretary of Defense for Acquisi- 
tion, Technology and Logistics, the Secretary 
of a military department, or the head of a De- 
fense Agency. 

(3) Issuing policies, procedures, and guidance 
governing the conduct of performance assess- 
ments and root cause analyses by the military 
departments and the Defense Agencies. 

(4) Evaluating the utility of performance 
metrics used to measure the cost, schedule, 
and performance of major defense acquisition 
programs, and making such recommendations 
to the Secretary of Defense as the official con- 
siders appropriate to improve such metrics. 



(5) Advising acquisition officials on perform- 
ance issues regarding a major defense acquisi- 
tion program that may arise — 

(A) before certification under section 2433a 
of this title; 

(B) before entry into full-rate production; 
or 

(C) in the course of consideration of any 
decision to request authorization of a multi- 
year procurement contract for the program. 

(c) Performance Assessments. — For purposes 
of this section, a performance assessment with 
respect to a major defense acquisition program 
is an evaluation of the following: 

(1) The cost, schedule, and performance of 
the program, relative to current metrics, in- 
cluding performance requirements and base- 
line descriptions. 

(2) The extent to which the level of program 
cost, schedule, and performance predicted rel- 
ative to such metrics is likely to result in the 
timely delivery of a level of capability to the 
warfighter that is consistent with the level of 
resources to be expended and provides superior 
value to alternative approaches that may be 
available to meet the same military require- 
ment. 

(d) Root Cause Analyses. — For purposes of 
this section and section 2433a of this title, a root 
cause analysis with respect to a major defense 
acquisition program is an assessment of the un- 
derlying cause or causes of shortcomings in 
cost, schedule, or performance of the program, 
including the role, if any, of — 

(1) unrealistic performance expectations; 

(2) unrealistic baseline estimates for cost or 
schedule; 

(3) immature technologies or excessive man- 
ufacturing or integration risk; 

(4) unanticipated design, engineering, manu- 
facturing, or technology integration issues 
arising during program performance; 

(5) changes in procurement quantities; 

(6) inadequate program funding or funding 
instability; 

(7) poor performance by government or con- 
tractor personnel responsible for program 
management; or 

(8) any other matters. 

(e) Support of Applicable Capabilities and 
Expertise. — The Secretary of Defense shall en- 
sure that the senior official designated under 
subsection (a) has the support of other Depart- 
ment of Defense officials with relevant capabili- 
ties and expertise needed to carry out the re- 
quirements of this section. 

(f) Annual Report.— Not later than March 1 
each year, the official responsible for conducting 
and overseeing performance assessments and 
root cause analyses for major defense acquisi- 
tion programs shall submit to the congressional 
defense committees a report on the activities 
undertaken under this section during the pre- 
ceding year. 

(Added and amended Pub. L. 111-383, div. A, title 
IX, § 901(d), (k)(l)(F), Jan. 7, 2011, 124 Stat. 4321, 
4325.) 

Codification 



1 So in original. Probably should be preceded by "the" 



Section 103 of Pub. L. 111-23, formerly set out as a 
note under section 2430 of this title, which was trans- 
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ferred to this chapter, renumbered as this section, and 
amended by Pub. L. 111-383, § 901(d), (k)(l)(P), was based 
on Pub. L. 111-23, title I, §103, May 22, 2009, 123 Stat. 
1715. 

Prior Provisions 

A prior section 2438, added Pub. L. 102-484, div. A, 
title VIII, § 821(a)(1)(B), Oct. 23, 1992, 106 Stat. 2459; 
amended Pub. L. 103-160, div. A, title IX, § 904(d)(1), Nov. 
30, 1993, 107 Stat. 1728, required competitive prototyping' 
of major weapon systems and subsystems prior to de- 
velopment under major defense acquisition program, 
prior to repeal by Pub. L. 103-355, title III, § 3006(a), Oct. 
13, 1994, 108 Stat. 3331. 

Another prior section 2438 was renumbered section 
2439 of this title. 

Amendments 

2011— Pub. L. 111-383, § 901(k)(l)(P), substituted "Per- 
formance assessments and root cause analyses" for 
"PERFORMANCE ASSESSMENTS AND ROOT CAUSE ANALYSES 
FOR MAJOR DEFENSE ACQUISITION PROGRAMS" in section 
catchline. 

Pub. L. 111-383, §901(d), transferred section 103 of Pub. 
L. 111-23 to this chapter and renumbered it as this sec- 
tion. See Codification note above. 

Subsec. (b)(2). Pub. L. 111-383, § 901(d)(1), substituted 
"section 2433a(a)(l) of this title" for "section 2433a(a)(l) 
of title 10, United States Code (as added by section 
206(a) of this Act)". 

Subsec. (b)(5)(A). Pub. L. 111-383, § 901(d)(2), sub- 
stituted "before" for "prior to" and "section 2433a of 
this title" for "section 2433a of title 10, United States 
Code (as so added)". 

Subsec. (b)(5)(B). Pub. L. 111-383, § 901(d)(2)(B), sub- 
stituted "before" for "prior to". 

Subsec. (d). Pub. L. 111-383, § 901(d)(3), substituted 
"section 2433a of this title" for "section 2433a of title 
10, United States Code (as so added)" in introductory 
provisions. 

Subsec. (f). Pub. L. 111-383, §901(d)(4), struck out "be- 
ginning in 2010," after "each year,". 

Effective Date 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as an Effec- 
tive Date of 2011 Amendment note under section 131 of 
this title. 

[§2439. Repealed. Pub. L. 103-355, title III, 
§ 3007(a), Oct. 13, 1994, 108 Stat. 3331] 

Section 2439, added Pub. L. 99-145, title IX, § 912(a)(1), 
Nov. 8, 1985, 99 Stat. 685, § 2305a; amended Pub. L. 99-433, 
title I, § 110(g)(3), Oct. 1, 1986, 100 Stat. 1004; renumbered 
§2438 and amended Pub. L. 100-26, § 7(b)(9)(A), (k)(2), 
Apr. 21, 1987, 101 Stat. 280, 284; Pub. L. 101-510, div. A, 
title VIII, §805, Nov. 5, 1990, 104 Stat. 1591; renumbered 
§2439, Pub. L. 102-484, div. A, title VIII, § 821(a)(1)(A), 
Oct. 23, 1992, 106 Stat. 2459, directed Secretary of De- 
fense, before full-scale development under major pro- 
gram began, to prepare acquisition strategy which en- 
sured that contracts for each major program, including 
each major subsystem under program, were awarded in 
accordance with acquisition strategy, and granted Sec- 
retary option of using competitive alternative sources 
for major programs and major subsystems throughout 
period. 

§ 2440. Technology and industrial base plans 

The Secretary of Defense shall prescribe regu- 
lations requiring consideration of the national 
technology and industrial base in the develop- 
ment and implementation of acquisition plans 
for each major defense acquisition program. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4216(b)(1), Oct. 23, 1992, 106 Stat. 2669; amended 



Pub. L. 109-364, div. A, title X, §1071(a)(17), Oct. 
17, 2006, 120 Stat. 2399.) 

AMENDMENTS 

2006— Pub. L. 109-364 substituted "industrial base 
plans" for "Industrial Base Plans" in section catchline. 

CHAPTER 144A— MAJOR AUTOMATED 
INFORMATION SYSTEM PROGRAMS 

See. 

2445a. Definitions. 

2445b. Cost, schedule, and performance information. 

2445c. Reports: quarterly reports; reports on pro- 
gram changes. 

2445d. Construction with other reporting require- 
ments. 

AMENDMENTS 

2008— Pub. L. 110-417, [div. A], title VIII, § 812(a)(3), 
Oct. 14, 2008, 122 Stat. 4525, added item 2445a and struck 
out former item 2445a "Major automated information 
system program defined". 

§ 2445a. Definitions 

(a) Major Automated Information System 
Program. — In this chapter, the term "major 
automated information system program" means 
a Department of Defense program for the acqui- 
sition of an automated information system (ei- 
ther as a product or a service) if — 

(1) the program is designated by the Sec- 
retary of Defense, or a designee of the Sec- 
retary, as a major automated information sys- 
tem program; or 

(2) the dollar value of the program is esti- 
mated to exceed — 

(A) $32,000,000 in fiscal year 2000 constant 
dollars for all program costs in a single fis- 
cal year; 

(B) $126,000,000 in fiscal year 2000 constant 
dollars for all program acquisition costs for 
the entire program; or 

(C) $378,000,000 in fiscal year 2000 constant 
dollars for the total life-cycle costs of the 
program (including operation and mainte- 
nance costs). 

(b) Adjustment.— The Secretary of Defense 
may adjust the amounts (and base fiscal year) 
set forth in subsection (a) on the basis of De- 
partment of Defense escalation rates. An adjust- 
ment under this subsection shall be effective 
after the Secretary transmits a written notifica- 
tion of the adjustment to the congressional de- 
fense committees. 

(c) Increments. — In the event any increment 
of a major automated information system pro- 
gram separately meets the requirements for 
treatment as a major automated information 
system program, the provisions of this chapter 
shall apply to such increment as well as to the 
overall major automated information system 
program of which such increment is a part. 

(d) Other Major Information Technology In- 
vestment Program.— In this chapter, the term 
"other major information technology invest- 
ment program" means the following: 

(1) An investment that is designated by the 
Secretary of Defense, or a designee of the Sec- 
retary, as a "pre-Major Automated Informa- 
tion System" or "pre-MAIS" program. 

(2) Any other investment in automated in- 
formation system products or services that is 
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expected to exceed the thresholds established 
in subsection (a), as adjusted under subsection 
(b), but is not considered to be a major auto- 
mated information system program because a 
formal acquisition decision has not yet been 
made with respect to such investment. 

(e) Pull Deployment Decision. — In this chap- 
ter, the term "full deployment decision" means, 
with respect to a major automated information 
system program, the final decision made by the 
Milestone Decision Authority authorizing an in- 
crement of the program to deploy software for 
operational use. 

(f) Full Deployment. — In this chapter, the 
term "full deployment" means, with respect to 
a major automated information system pro- 
gram, the fielding of an increment of the pro- 
gram in accordance with the terms of a full de- 
ployment decision. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2323; amended 
Pub. L. 110-417, [div. A], title VIII, § 812(a)(1), (2), 
Oct. 14, 2008, 122 Stat. 4525; Pub. L. 111-84, div. A, 
title VIII, § 841(c), Oct. 28, 2009, 123 Stat. 2418.) 

Amendments 

2009— Subsecs. (e), (f). Pub. L. 111-84 added subsecs. (e) 
and (f). 

2008— Pub. L. 110-417, §812(a)(2), substituted "Defini- 
tions" for "Major automated information system pro- 
gram defined" in section catchline. 

Subsec. (a). Pub. L. 110-417, § 812(a)(1)(A), substituted 
"Major Automated Information System Program" for 
"In General" in heading. 

Subsec. (d). Pub. L. 110-417, §812(a)(l)(B), added sub- 
sec, (d). 

Effective Date 

Pub. L. 109-364, div. A, title VIII, §816(c), Oct. 17, 2006, 
120 Stat. 2326, provided that: 

"(1) IN general. — The amendments made by sub- 
section (a) [enacting this chapter] shall take effect on 
January 1, 2008, and shall apply with respect to any 
major automated information system program for 
which amounts are requested in the budget of the 
President (as submitted to Congress under section 1105 
of title 31, United States Code) for a fiscal year after 
fiscal year 2008, regardless of whether the acquisition of 
the automated information system to be acquired 
under the program was initiated before, on, or after 
January 1, 2008. 

"(2) Report requirement.— Subsection (b) [120 Stat. 
2326] shall take effect on the date of the enactment of 
this Act [Oct. 17, 2006]." 

§ 2445b. Cost, schedule, and performance infor- 
mation 

(a) Submittal of Cost, Schedule, and Per- 
formance Information.— The Secretary of De- 
fense shall submit to Congress each calendar 
year, not later than 45 days after the President 
submits to Congress the budget for a fiscal year 
under section 1105 of title 31, budget justifica- 
tion documents regarding cost, schedule, and 
performance for each major automated informa- 
tion system program and each other major in- 
formation technology investment program for 
which funds are requested by the President in 
the budget. 

(b) Elements Regarding Major Automated 
Information System Programs.— The docu- 
ments submitted under subsection (a) with re- 
spect to a major automated information system 



program shall include detailed and summarized 
information with respect to the automated in- 
formation system to be acquired under the pro- 
gram, and shall specifically include each of the 
following: 

(1) The development schedule, including 
major milestones. 

(2) The implementation schedule, including 
estimates of milestone dates, full deployment 
decision, and full deployment. 

(3) Estimates of development costs and full 
life-cycle costs. 

(4) A summary of key performance param- 
eters. 

(5) For each major automated information 
system program for which such information 
has not been provided in a previous annual re- 
port — 

(A) a description of the business case 
analysis (if any) that has been prepared for 
the program and key functional require- 
ments for the program; 

(B) a description of the analysis of alter- 
natives conducted with regard to the pro- 
gram; 

(C) an assessment of the extent to which 
the program, or portions of the program, 
have technical requirements of sufficient 
clarity that the program, or portions of the 
program, may be feasibly procured under 
firm, fixed-price contracts; 

(D) the most recent independent cost esti- 
mate or cost analysis for the program pro- 
vided by the Director of Cost Assessment 
and Program Evaluation in accordance with 
section 2334(a)(6) of this title; 

(E) a certification by a Department of De- 
fense acquisition official with responsibility 
for the program that all technical and busi- 
ness requirements have been reviewed and 
validated to ensure alignment with the busi- 
ness case; and 

(F) an explanation of the basis for the cer- 
tification described in subparagraph (E). 

(6) For each major automated information 
system program for which the information re- 
quired under paragraph (5) has been provided 
in a previous annual report, a summary of any 
significant changes to the information pre- 
viously provided. 

(c) Baseline. — (1) For purposes of this chapter, 
the initial submittal to Congress of the docu- 
ments required by subsection (a) with respect to 
a major automated information system program 
shall constitute the original estimate or infor- 
mation originally submitted on such program 
for purposes of the reports and determinations 
on program changes in section 2445c of this title. 

(2) An adjustment or revision of the original 
estimate or information originally submitted on 
a program may be treated as the original esti- 
mate or information originally submitted on the 
program if the adjustment or revision is the re- 
sult of a critical change in the program covered 
by section 2445c(d) of this title. 

(3) In the event of an adjustment or revision to 
the original estimate or information originally 
submitted on a program under paragraph (2), the 
Secretary of Defense shall include in the next 
budget justification documents submitted under 
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subsection (a) after such adjustment or revision 
a notification to the congressional defense com- 
mittees of such adjustment or revision, together 
with the reasons for such adjustment or revi- 
sion. 

(d) Elements Regarding Other Major Infor- 
mation Technology Investment Programs.— 
With respect to each other major information 
technology investment program, the informa- 
tion required by subsection (a) may be provided 
in the format that is most appropriate to the 
current status of the program. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2323; amended 
Pub. L. 110-417, [div. A], title VIII, § 812(b), Oct. 
14, 2008, 122 Stat. 4525; Pub. L. 111-84, div. A, title 
VIII, § 841(a), Oct. 28, 2009, 123 Stat. 2418; Pub. L. 
111-383, div. A, title VIII, § 805(b), Jan. 7, 2011, 124 
Stat. 4259.) 

Amendments 

2011— Subsec. (b)(5), (6). Pub. L. 111-383 added pars. (5) 
and (6). 

2009— Subsec. (b)(2). Pub. L. 111-84 substituted "full 
deployment decision, and full deployment" for "initial 
operational capability, and full operational capabil- 
ity". 

2008— Subsec. (a). Pub. L. 110-417, § 812(b)(1), inserted 
"and each other major information technology invest- 
ment program" after "each major automated informa- 
tion system program". 

Subsec. (b). Pub. L. 110-417, §812(b)(2), inserted "Re- 
garding Major Automated Information System Pro- 
grams" after "Elements" in heading. 

Subsec. (d). Pub. L. 110-417, § 812(b)(3), added subsec. 
(d). 

§ 2445c. Reports: quarterly reports; reports on 
program changes 

(a) Quarterly Reports by Program Man- 
agers. — The program manager of a major auto- 
mated information system program or other 
major information technology investment pro- 
gram shall, on a quarterly basis, submit to the 
senior Department of Defense official respon- 
sible for the program a written report identify- 
ing any variance in the projected development 
schedule, implementation schedule, life-cycle 
costs, or key performance parameters for the 
major automated information system or infor- 
mation technology investment to be acquired 
under the program from such information as 
originally submitted to Congress under section 
2445b of this title. 

(b) Senior Officials Responsible for Pro- 
grams. — For purposes of this section, the senior 
Department of Defense official responsible for a 
major automated information system program 
or other major information technology invest- 
ment program is — 

(1) in the case of an automated information 
system or information technology investment 
to be acquired for a military department, the 
senior acquisition executive for the military 
department; or 

(2) in the case of any other automated infor- 
mation system or information technology in- 
vestment to be acquired for the Department of 
Defense or any component of the Department 
of Defense, the Under Secretary of Defense for 
Acquisition, Technology, and Logistics. 

(c) Report on Significant Changes in Pro- 
gram.— 



(1) In general. — If, based on a quarterly re- 
port submitted by the program manager of a 
major automated information system program 
pursuant to subsection (a), the senior Depart- 
ment of Defense official responsible for the 
program makes a determination described in 
paragraph (2), the official shall, not later than 
45 days after receiving such report, notify the 
congressional defense committees in writing 
of such determination. 

(2) Covered determination. — A determina- 
tion described in this paragraph with respect 
to a major automated information system pro- 
gram is a determination that — 

(A) there has been a schedule change that 
will cause a delay of more than six months 
but less than a year in any program schedule 
milestone or significant event from the 
schedule originally submitted to Congress 
under paragraph (1) or (2) of section 2445b(b) 
of this title; 

(B) the estimated program development 
cost or full life-cycle cost for the program 
has increased by at least 15 percent, but less 
than 25 percent, over the original estimate 
submitted to Congress under paragraph (3) of 
section 2445b(b) of this title; or 

(C) there has been a significant, adverse 
change in the expected performance of the 
major automated information system to be 
acquired under the program from the param- 
eters originally submitted to Congress under 
paragraph (4) of section 2445b(b) of this title. 

(d) Report on Critical Changes in Pro- 
gram.— 

(1) In general. — If, based on a quarterly re- 
port submitted by the program manager of a 
major automated information system program 
or other major information technology invest- 
ment program pursuant to subsection (a), the 
senior Department of Defense official respon- 
sible for the program makes a determination 
described in paragraph (2), the official shall, 
not later than 60 days after receiving such re- 
port — 

(A) carry out an evaluation of the program 
under subsection (e); and 

(B) submit, through the Secretary of De- 
fense, to the congressional defense commit- 
tees a report meeting the requirements of 
subsection (f). 

(2) Covered determination.— A determina- 
tion described in this paragraph with respect 
to a major automated information system pro- 
gram or other major information technology 
investment program is a determination that — 

(A) the automated information system or 
information technology investment failed to 
achieve a full deployment decision within 
five years after the Milestone A decision for 
the program or, if there was no Milestone A 
decision, the date when the preferred alter- 
native is selected for the program (excluding 
any time during which program activity is 
delayed as a result of a bid protest); 

(B) there has been a schedule change that 
will cause a delay of one year or more in any 
program schedule milestone or significant 
event from the schedule originally submit- 
ted to Congress under paragraph (1) or (2) of 
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section 2445b(b) of this title or section 
2445b(d) of this title, as applicable; 

(C) the estimated program development 
cost or full life-cycle cost for the program 
has increased by 25 percent or more over the 
original estimate submitted to Congress 
under paragraph (3) of section 2445b(b) of this 
title or section 2445b(d) of this title, as appli- 
cable; or 

(D) there has been a change in the ex- 
pected performance of the major automated 
information system or major information 
technology investment to be acquired under 
the program that will undermine the ability 
of the system to perform the functions an- 
ticipated at the time information on the 
program was originally submitted to Con- 
gress under section 2445b(b) of this title or 
section 2445b(d) of this title, as applicable. 

(e) Program Evaluation. — The evaluation of a 
major automated information system program 
or other major information technology invest- 
ment program conducted under this subsection 
for purposes of subsection (d)(1)(A) shall include 
an assessment of— 

(1) the projected cost and schedule for com- 
pleting the program if current requirements 
are not modified; 

(2) the projected cost and schedule for com- 
pleting the program based on reasonable modi- 
fication of such requirements; and 

(3) the rough order of magnitude of the cost 
and schedule for any reasonable alternative 
system or capability. 

(f) Report on Critical Program Changes. — A 
report on a major automated information sys- 
tem program or other major information tech- 
nology investment program conducted under 
this subsection for purposes of subsection 
(d)(1)(B) shall include a written certification 
(with supporting explanation) stating that — 

(1) the automated information system or in- 
formation technology investment to be ac- 
quired under the program is essential to the 
national security or to the efficient manage- 
ment of the Department of Defense; 

(2) there is no alternative to the system or 
information technology investment which will 
provide equal or greater capability at less 
cost; 

(3) the new estimates of the costs, schedule, 
and performance parameters with respect to 
the program and system or information tech- 
nology investment, as applicable, have been 
determined, with the concurrence of the Direc- 
tor of Cost Assessment and Program Evalua- 
tion, to be reasonable; and 

(4) the management structure for the pro- 
gram is adequate to manage and control pro- 
gram costs. 

(g) Prohibition on Obligation of Funds.— (1) 
If the determination of a critical change to a 
program is made by the senior Department offi- 
cial responsible for the program under sub- 
section (d)(2) and a report is not submitted to 
Congress within the 60-day period provided by 
subsection (d)(1), appropriated funds may not be 
obligated for any major contract under the pro- 
gram. 

(2) The prohibition on the obligation of funds 
for a program under paragraph (1) shall cease to 



apply on the date on which Congress has re- 
ceived a report in compliance with the require- 
ments of subsection (d)(2). 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2324; amended 
Pub. L. 110-417, [div. A], title VIII, § 812(c), Oct. 
14, 2008, 122 Stat. 4526; Pub. L. 111-23, title I, 
§ 101(d)(6), May 22, 2009, 123 Stat. 1710; Pub. L. 
111-84, div. A, title VIII, § 841(b), Oct. 28, 2009, 123 
Stat. 2418; Pub. L. 112-81, div. A, title VIII, §811, 
Dec. 31, 2011, 125 Stat. 1491.) 

Amendments 

2011— Subsec. (d)(2)(A). Pub. L. 112-81 amended sub- 
par. (A) generally. Prior to amendment, subpar. (A) 
read as follows: "the automated information system or 
Information technology Investment failed to achieve a 
full deployment decision within five years after funds 
were first obligated for the program;". 

2009— Subsec. (d)(2)(A). Pub. L. 111-84 substituted "a 
full deployment decision" for "initial operational capa- 
bility". 

Subsec. (f)(3). Pub. L. 111-23 substituted "have been 
determined, with the concurrence of the Director of 
Cost Assessment and Program Evaluation, to be rea- 
sonable" for "are reasonable". 

2008— Subsec. (a). Pub. L. 110-417, § 812(c)(1), Inserted 
"or other major information technology investment 
program" after "major automated information system 
program" and "or Information technology Investment" 
after "the major automated Information system". 

Subsec. (b). Pub. L. 110-417, § 812(c)(2), inserted "or 
other major information technology investment pro- 
gram" after "major automated information system 
program" in introductory provisions and "or informa- 
tion technology investment" after "automated Infor- 
mation system" in pars. (1) and (2). 

Subsec. (d)(1), (2). Pub. L. 110-417, § 812(c)(3)(A), in- 
serted "or other major information technology invest- 
ment program" after "major automated information 
system program" In introductory provisions. 

Subsec. (d)(2)(A). Pub. L. 110-417, §812(c)(3)(B)(l), 
added subpar. (A) and struck out former subpar. (A) 
which read as follows: "the system failed to achieve 
initial operational capability within five years of mile- 
stone A approval;". 

Subsec. (d)(2)(B), (C). Pub. L. 110-417, §812(c)(3)(B)(il), 
(ili), inserted "or section 2445b(d) of this title, as appli- 
cable" before semicolon at end. 

Subsec. (d)(2)(D). Pub. L. 110-417, §812(c)(3)(B)(iv), In- 
serted "or major information technology Investment" 
after "major automated information system" and "or 
section 2445b(d) of this title, as applicable" before pe- 
riod at end. 

Subsec. (e). Pub. L. 110-417, §812(c)(4), inserted "or 
other major information technology investment pro- 
gram" after "major automated information system 
program" in introductory provisions. 

Subsec. (f). Pub. L. 110-417, § 812(c)(5)(A), inserted "or 
other major information technology investment pro- 
gram" after "major automated information system 
program" in introductory provisions. 

Subsec. (f)(1). Pub. L. 110-417, § 812(c)(5)(B), inserted 
"or information technology investment" after "auto- 
mated information system". 

Subsec. (f)(2). Pub. L. 110-417, § 812(c)(5)(C), inserted 
"or information technology investment" after "the 
system". 

Subsec. (f)(3). Pub. L. 110-417, § 812(c)(5)(D), inserted 
"or information technology investment, as applicable," 
after "the program and system". 

§ 2445d. Construction with other reporting re- 
quirements 

In the case of a major automated information 
system program covered by this chapter that is 
also treatable as a major defense acquisition 
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program for which, reports would be required 
under chapter 144 of this title, the Secretary 
may designate the program to be treated only as 
a major automated information system program 
covered by this chapter or to be treated only as 
a major defense acquisition program covered by 
such chapter 144. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 816(a)(1), Oct. 17, 2006, 120 Stat. 2326; amended 
Pub. L. 111-84, div. A, title VIII, § 817(a), Oct. 28, 
2009, 123 Stat. 2408.) 

Amendments 

2009— Pub. L. 111-84 substituted "of this title, the Sec- 
retary may designate the program to be treated only as 
a major automated information system program cov- 
ered by this chapter or to be treated only as a major 
defense acquisition program covered by such chapter 
144." for "of this title, no reports on the program are 
required under such chapter if the requirements of this 
chapter with respect to the program are met." 

Guidance Required 

Pub. L. 111-84, div. A, title VIII, § 817(b), Oct. 28, 2009, 
123 Stat. 2408, provided that: "Not later than 180 days 
after the date of the enactment of this Act [Oct. 28, 
2009], the Secretary of Defense shall issue guidance on 
the implementation of section 2445d of title 10, United 
States Code (as amended by subsection (a)). The guid- 
ance shall provide that, as a general rule — 

"(1) a program covered by such section that re- 
quires the development of customized hardware shall 
be treated only as a major defense acquisition pro- 
gram under chapter 144 of title 10, United States 
Code; and 

"(2) a program covered by such section that does 
not require the development of customized hardware 
shall be treated only as a major automated informa- 
tion system program under chapter 144A of title 10, 
United States Code." 

CHAPTER 145— CATALOGING AND 
STANDARDIZATION 

Sec. 

2451. Defense supply management. 

2452. Duties of Secretary of Defense. 

2453. Supply catalog: distribution and use. 

2454. Supply catalog: new or obsolete items. 
[2455. Repealed.] 

2456. Coordination with General Services Adminis- 

tration. 

2457. Standardization of equipment with North At- 

lantic Treaty Organization members. 

2458. Inventory management policies. 

Amendments 

1990— Pub. L. 101-510, div. A, title III, § 323(a)(2), title 
XIII, §1331(6), Nov. 5, 1990, 104 Stat. 1530, 1673, struck 
out item 2455 "Reports to Congress" and added item 
2458. 

1982— Pub. L. 97-295, §1(30)(B), Oct. 12, 1982, 96 Stat. 
1296, added item 2457. 

§2451. Defense supply management 

(a) The Secretary of Defense shall develop a 
single catalog system and related program of 
standardizing supplies for the Department of De- 
fense. 

(b) In cataloging, the Secretary shall name, 
describe, classify, and number each item recur- 
rently used, bought, stocked, or distributed by 
the Department of Defense, so that only one dis- 
tinctive combination of letters or numerals, or 
both, identifies the same item throughout the 



Department of Defense. Only one identification 
may be used for each item for all supply func- 
tions from purchase to final disposal in the field 
or other area. The catalog may consist of a num- 
ber of volumes, sections, or supplements. It 
shall include all items of supply and, for each 
item, information needed for supply operations, 
such as descriptive and performance data, size, 
weight, cubage, packaging and packing data, a 
standard quantitative unit of measurement, and 
other related data that the Secretary deter- 
mines to be desirable. 

(c) In standardizing supplies the Secretary 
shall, to the highest degree practicable — 

(1) standardize items used throughout the 
Department of Defense by developing and 
using single specifications, eliminating over- 
lapping and duplicate specifications, and re- 
ducing the number of sizes and kinds of items 
that are generally similar; 

(2) standardize the methods of packing, 
packaging, and preserving such items; and 

(3) make efficient use of the services and fa- 
cilities for inspecting, testing, and accepting 
such items. 

(d) The Secretary shall coordinate with the 
Administrator of General Services to enable the 
use of commercial identifiers for commercial 
items within the Federal cataloging system. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 138; Pub. L. 
85-861, §33(a)(13), Sept. 2, 1958, 72 Stat. 1565; Pub. 
L. 108-136, div. A, title III, §341, Nov. 24, 2003, 117 
Stat. 1448.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2451(a) 


5:173. 


July 1, 1952. ch. 539, §§2, 


2451(b) 


5:173b(a). 


4, 66 Stat. 318, 319; 1953 


2451(c) 


5:173b(b). 


Reorg-. Plan No. 6, §l(a) 






(as applicable to De- 






fense Supply Manage- 






ment Agency), eff. 






June 30. 1953, 67 Stat. 






638. 



In subsection (a), the words "for the Department of 
Defense" are inserted for clarity. 5:173 (1st sentence) is 
omitted as impliedly repealed by section 2 of 1953 Reor- 
ganization Plan No. 6, effective June 30, 1953, 67 Stat. 
638. 

In subsection (b), the words "or any of the depart- 
ments thereof", "in such manner", "original", and 
"necessary or" are omitted as surplusage. The words 
"throughout the Department of Defense" are sub- 
stituted for the words "either within a bureau or serv- 
ice, between bureaus or services, or between the depart- 
ments". The word "recurrently" is substituted for the 
word "repetitively". The words "Only one identifica- 
tion may" are substituted for the words "The single 
item identification shall". 

In subsection (c), the words "the most" are omitted 
as surplusage. The words "to the highest degree prac- 
ticable" are substituted for the words "achieve the 
highest practicable degree possible" and "The greatest 
practicable degree of standardization * * * shall be 
achieved". 

1958 Act 

The change makes clear that clauses (2) and (3) apply 
to all items, whether or not standardized, used 
throughout the Department of Defense. 

Amendments 

2003— Subsec. (d). Pub. L. 108-136 added subsec. (d). 
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1958— Subsec. (c). Pub. L. 85-861 substituted "such" 
for "standardized" In cl. (2), and "such" for "those" in 
Ol. (3). 

Effective Date of 1958 Amendment 

Amendment of section by Pub. L. 85-861 effective 
Aug. 10, 1956, see section 33(g) of Pub. L. 85-861, set out 
as a note under section 101 of this title. 

Defense-Wide Electronic Mall System fob Supply 
Purchases 

Pub. Li. 105-261, div. A, title III, §332, Oct. 17, 1998, 112 
Stat. 1968, provided that: 

"(a) Electronic Mall System Defined. — In this sec- 
tion, the term 'electronic mall system' means an elec- 
tronic system for displaying, ordering, and purchasing 
supplies and materiel available from sources within the 
Department of Defense and from the private sector. 

"(b) Development and Management. — (1) Using sys- 
tems and technology available in the Department of 
Defense as of the date of the enactment of this Act 
[Oct. 17, 1998], the Joint Electronic Commerce Program 
Office of the Department of Defense shall develop a sin- 
gle, defense-wide electronic mall system, which shall 
provide a single, defense-wide electronic point of entry 
and a single view, access, and ordering capability for 
all Department of Defense electronic catalogs. The Sec- 
retary of each military department and the head of 
each Defense Agency shall provide to the Joint Elec- 
tronic Commerce Program Office the necessary and re- 
quested data to ensure compliance with this paragraph. 

"(2) The Defense Logistics Agency, under the direc- 
tion of the Joint Electronic Commerce Program Office, 
shall be responsible for maintaining the defense-wide 
electronic mall system developed under paragraph (1). 

"(c) Role of Chief Information Officer. — The Chief 
Information Officer of the Department of Defense shall 
be responsible for — 

"(1) overseeing the elimination of duplication and 
overlap among Department of Defense electronic 
catalogs; and 

"(2) ensuring that such catalogs utilize tech- 
nologies and formats compliant with the require- 
ments of subsection (b). 

"(d) Implementation. — Within 180 days after the date 
of the enactment of this Act, the Chief Information Of- 
ficer shall develop and provide to the congressional de- 
fense committees [Committees on Armed Services and 
Appropriations of Senate and House of Representa- 
tives] — 

"(1) an inventory of all existing and planned elec- 
tronic mall systems in the Department of Defense; 
and 

"(2) a schedule for ensuring that each such system 
is compliant with the requirements of subsection 
03)." 

Standardization and Interoperability of NATO 
Weapons 

Pub. L. 94-361, title VIII, §803, July 14, 1976, 90 Stat. 
930, which expressed the sense of Congress that the 
weapons systems of the NATO Allies be standardized 
and interoperable, that this goal would be facilitated 
by inter-allied procurement of arms and closer intra- 
European collaboration in arms procurement, and di- 
rected the Secretary of Defense to negotiate with the 
Allies toward these ends and to report to Congress on 
actions and programs undertaken to achieve them, was 
repealed and restated in section 2457 of this title by 
Pub. L. 97-295, §§1(30)(A), 6(b), Oct. 12, 1982, 96 Stat. 1294, 
1314. 

Pub. L. 94-106, title VIII, § 814(a), (b), Oct. 7, 1975, 89 
Stat. 540, as amended by Pub. L. 94-361, title VIII, §802, 
July 14, 1976, 90 Stat. 930, which had provided that it 
was the policy of the United States that the equipment 
of our armed forces in Europe be standardized or at 
least interoperable with that of our NATO Allies, di- 
rected the Secretary of Defense to carry out procure- 
ment policies toward this end and to report to Congress 



on any agreements with the Allies involving exchange 
of equipment manufactured in the United States for 
equipment manufactured outside it, authorized the 
Secretary to find such agreements contrary to the pub- 
lic interest and required him to report on the procure- 
ment of any major weapons system not in accord with 
these policies, was repealed and restated in section 2457 
of this title by Pub. L. 97-295, §§1(30)(A), 6(b), Oct. 12, 
1982, 96 Stat. 1294, 1314. 

Pub. L. 93-365, title III, § 302(c), Aug. 5, 1974, 88 Stat. 
402, as amended by Pub. L. 94-106, title VIII, § 814(c), 
Oct. 7, 1975, 89 Stat. 540; Pub. L. 97-252, title XI, §1121, 
Sept. 8, 1982, 96 Stat. 754, which had directed the Sec- 
retary of Defense to assess the costs and possible loss 
of effectiveness from the failure of the NATO Allies to 
standardize equipment, to suggest standardization ac- 
tions, and to report these matters to the Allies and 
Congress and to Congress annually on them and results 
obtained with the Allies, was repealed and restated in 
section 2457 of this title by Pub. L. 97-295, §§1(30)(A), 
6(b), Oct. 12, 1982, 96 Stat. 1294, 1314. 

§ 2452. Duties of Secretary of Defense 

The Secretary of Defense shall — 

(1) develop and maintain the supply catalog, 
and the standardization program, described in 
section 2451 of this title; 

(2) direct and coordinate progressive use of 
the supply catalog in all supply functions 
within the Department of Defense from the de- 
termination of requirements through final dis- 
posal; 

(3) direct, review, and approve — 

(A) the naming, description, and pattern of 
description of all items; 

(B) the screening, consolidation, classifica- 
tion, and numbering of descriptions of all 
items; and 

(C) the publication and distribution of the 
supply catalog; 

(4) maintain liaison with industry advisory 
groups to coordinate the development of the 
supply catalog and the standardization pro- 
gram with the best practices of industry and 
to obtain the fullest practicable cooperation 
and participation of industry in developing the 
supply catalog and the standardization pro- 
gram; 

(5) establish, publish, review, and revise, 
within the Department of Defense, military 
specifications, standards, and lists of qualified 
products, and resolve differences between the 
military departments, bureaus, and services 
with respect to them; 

(6) assign responsibility for parts of the cat- 
aloging and the standardization programs to 
the military departments, bureaus, and serv- 
ices within the Department of Defense, when 
practical and consistent with their capacity 
and interest in those supplies; 

(7) establish time schedules for assignments 
made under clause (6); and 

(8) make final decisions in all matters con- 
cerned with the cataloging and standardiza- 
tion programs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 139.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2452 


5:173c. 


July 1, 1952, ch. 539, §5, 66 
Stat. 319; 1953 Reorg. 
Plan No. 6, §l(a) (as ap- 
plicable to Defense 
Supply Management 
Agency), eff. June 30, 
1953, 67 Stat. 638. 





In clause (1), the word "establish" is omitted as sur- 
plusage. 

In clause (2), the words "provided for herein" and "its 
departments, bureaus, and services" are omitted as sur- 
plusage. 

In clauses (2) and (3), the words "provide for" are 
omitted as surplusage. 

In clause (4), the words "establish and" and "estab- 
lished by sections 173-173i of this title" are omitted as 
surplusage. 

In clause (5), the words "amend" and "promulgate" 
are omitted as surplusage. 

In clause (6), the words "established by sections 
173-173i of this title" are omitted as surplusage. 

Clause (7) is substituted for 5:173c(f) (last 11 words). 

In clause (8), the word "programs" is substituted for 
the words "authority established in sections 173-173i of 
this title". The words "subject to review and modifica- 
tion by the Secretary of Defense" are omitted as sur- 
plusage. 

Regulations Relating to Increases in Prices for 
Spare Parts and Replacement Equipment 

Pub. L. 98-94, title XII, §1215, Sept. 24, 1983, 97 Stat. 
688, as amended by Pub. L. 98-525, title XII, § 1244, Oct. 
19, 1984, 98 Stat. 2609; Pub. L. 103-35, title II, § 204(b), 
May 31, 1993, 107 Stat. 102, provided that: 

"(a) Not later than 120 days after the date of the en- 
actment of this Act [Sept. 24, 1983], the Secretary of 
Defense shall issue regulations which — 

"(1) except as provided in clause (2), prohibit the 
purchase of any spare part or replacement equipment 
when the price of such part or equipment, since a 
time in the past specified by the Secretary (in terms 
of days or months) or since the most recent purchase 
of such part or equipment by the Department of De- 
fense, has increased in price by a percentage In excess 
of a percentage threshold specified by the Secretary 
in such regulations, and 

"(2) permit the purchase of such spare part or 
equipment (notwithstanding the prohibition con- 
tained in clause (1)) if the contracting officer for such 
part or equipment certifies in writing to the head of 
the procuring activity before the purchase is made 
that — 

"(A) such officer has evaluated the price of such 
part or equipment and concluded that the Increase 
in the price of such part or equipment is fair and 
reasonable, or 

"(B) the national security interests of the United 
States require that such part or equipment be pur- 
chased despite the increase in price of such part or 
equipment. 

"(b)(1) The Secretary shall publish the regulations is- 
sued under this section in the Federal Register. 

"(2) The Secretary may provide in such regulations 
for the waiver of the prohibition in subsection (a)(1) 
and compliance with the requirements of subsection 

(a) (2) in the case of a purchase of any spare part or re- 
placement equipment made or to be made through com- 
petitive procedures. 

"(c) Not less than 30 days before the Secretary pub- 
lishes such regulations in accordance with subsection 

(b) , the Secretary shall submit the text of the proposed 
regulations to the Committees on Armed Services of 
the Senate and House of Representatives." 

Report on Management op Acquisition of Spare 
Parts 

Pub. L. 98-94, title XII, §1216, Sept. 24, 1983, 97 Stat. 
688, directed Secretary of Defense to submit to Con- 



gress, by June 1, 1984, a comprehensive report on man- 
agement by Department of Defense of acquisition of 
initial and replenishment spare parts and on status of 
efforts within Department (including particularly the 
Defense Logistics Agency and the military depart- 
ments) to correct problems associated with increased 
costs of such parts, directed Secretary, not later than 
Dec. 1, 1983, to submit to Congress an interim report 
stating briefly the actions being taken by the Depart- 
ment to improve acquisition and management of spare 
parts, and directed Secretary to put into effect at the 
earliest practicable date policies and procedures to 
achieve a long-term solution to problems relating to 
excessive costs of, and long lead times in the acquisi- 
tion of, initial and replenishment spare parts. 

§ 2453. Supply catalog: distribution and use 

The Secretary of Defense shall distribute the 
parts of the supply catalog described in section 
2451 of this title as they are completed. Existing 
catalogs shall be replaced according to schedules 
established by the Secretary. After replacement 
no other supply catalog may be used within the 
Department of Defense with respect to the kinds 
of items covered by that part. All property re- 
ports and records shall use the nomenclature, 
item numbers, and descriptive data of the sup- 
ply catalog. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 139.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2453 


5:173d. 


July 1, 1952, oh. 539, §6, 66 
Stat. 320: 1953 Reorg-. 
Plan No. 6, §l(a) (as ap- 
plicable to Defense 
Supply Management 
Agency), eff. June 30. 
1953, 67 Stat. 638. 





The words "and ready for use" and "all departments, 
bureaus, and services" are omitted as surplusage. The 
words "After replacement" are substituted for the word 
"Thereafter". The words "with respect to the kinds of 
items covered by that part" are inserted for clarity. 



§ 2454. Supply catalog: new or obsolete items 

(a) After any part of the supply catalog de- 
scribed in section 2451 of this title is distributed, 
and with respect to the kinds of items covered 
by that part, only the items listed in it may be 
procured for recurrent use in the Department of 
Defense. However, a military department may 
acquire any new item that is necessary to carry 
out its mission. As soon as such an item is ac- 
quired, it shall be submitted to the Secretary 
for inclusion in the catalog and the standardiza- 
tion program. 

(b) Obsolete items may be deleted from the 
catalog at any time. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 140.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2454(a) 
2454(b) 


5:173e (less last 5 words 

of 1st proviso). 
5:173e (last 5 words of 1st 

proviso). 


July 1, 1952. ch. 539, §7. 66 
Stat. 320: 1953 Reorg. 
Plan No. 6, §l(a) (as ap- 
plicable to Defense 
Supply Management 
Agency), eff. June 30, 
1953, 67 Stat. 638. 



In subsection (a), the words "After any part * * * is 
distributed" are substituted for the words "Following 
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the publication and promulgation * * * or portions 
thereof". The words "and with respect to the kinds of 
items covered by that part" are inserted for clarity. 
The word "recurrent" is substituted for the word "re- 
petitive". The words "the departments, bureaus, and 
services of" are omitted as surplusage. The second sen- 
tence of the revised subsection is substituted for 5:173e 
(1st proviso, less last 5 words; and 2d proviso). 

In subsection (b), the words "at any time" are in- 
serted for clarity. 

[§2455. Repealed. Pub. L. 101-510, div. A, title 
XIII, § 1322(a)(9), Nov. 5, 1990, 104 Stat. 1671] 

Section, acts Aug. 10, 1956, ch. 1041, YOA Stat. 140; Jan. 
2, 1975, Pub. L. 93-608, §2(2), 88 Stat. 1971; Dec. 21, 1982, 
Pub. L. 97-375, title II, §203(c), 96 Stat. 1823, related to 
reports on cataloging supplies for Department of De- 
fense. 

§2456. Coordination with General Services Ad- 
ministration 

To avoid unnecessary duplication, the Admin- 
istrator of General Services and the Secretary of 
Defense shall coordinate the cataloging and 
standardization activities of the General Serv- 
ices Administration and the Department of De- 
fense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 140.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2456 


5:173i. 


July 1, 1952, ch. 539. §11. 
66 Stat. 320. 





§2457. Standardization of equipment with North 
Atlantic Treaty Organization members 

(a) It is the policy of the United States to 
standardize equipment, including weapons sys- 
tems, ammunition, and fuel, procured for the 
use of the armed forces of the United States sta- 
tioned in Europe under the North Atlantic Trea- 
ty or at least to make that equipment interoper- 
able with equipment of other members of the 
North Atlantic Treaty Organization. To carry 
out this policy, the Secretary of Defense shall — 

(1) assess the costs and possible loss of non- 
nuclear combat effectiveness of the military 
forces of the members of the Organization 
caused by the failure of the members to stand- 
ardize equipment; 

(2) maintain a list of actions to be taken, in- 
cluding an evaluation of the priority and ef- 
fect of the action, to standardize equipment 
that may improve the overall nonnuclear de- 
fense capability of the Organization or save re- 
sources for the Organization; and 

(3) initiate and carry out, to the maximum 
extent feasible, procurement procedures to ac- 
quire standardized or interoperable equip- 
ment, considering the cost, function, quality, 
and availability of the equipment. 

(b) Progress in realizing the objectives of 
standardization and interoperability would be 
enhanced by expanded inter-Allied procurement 
of arms and equipment within the North Atlan- 
tic Treaty Organization. Expanded inter-Allied 
procurement would be made easier by greater 
reliance on licensing and coproduction coopera- 
tive agreements among the signatories of the 



North Atlantic Treaty. If constructed to pre- 
serve the efficiencies associated with economies 
of scale, the agreements could minimize poten- 
tial economic hardship to parties to the agree- 
ments and increase the survivability, in time of 
war, of the North Atlantic Alliance's armaments 
production base by dispersing manufacturing fa- 
cilities. In conjunction with other members of 
the Organization and to the maximum extent 
feasible, the Secretary shall — 

(1) identify areas in which those cooperative 
agreements may be made with members of the 
Alliance; and 

(2) negotiate those agreements. 

(c)(1) It is the sense of Congress that weapons 
systems being developed wholly or primarily for 
employment in the North Atlantic Treaty Orga- 
nization theater should conform to a common 
Organization requirement in order to proceed 
toward joint doctrine and planning and to facili- 
tate maximum feasible standardization and 
interoperability of equipment, and that a com- 
mon Organization requirement should be under- 
stood to include a common definition of the 
military threat to the members of the Organiza- 
tion. 

(2) It is further the sense of Congress that 
standardization of weapons and equipment with- 
in the Organization on the basis of a "two-way 
street" concept of cooperation in defense pro- 
curement between Europe and North America 
can only work in a realistic sense if the Euro- 
pean nations operate on a united and collective 
basis. Therefore, the governments of Europe are 
encouraged to accelerate their present efforts to 
achieve European armaments collaboration 
among all European members of the Organiza- 
tion. 

[(d) Repealed. Pub. L. 108-136, div. A, title X, 
§1031(a)(22), Nov. 24, 2003, 117 Stat. 1598.] 

(e) If the Secretary decides that procurement 
of equipment manufactured outside the United 
States is necessary to carry out the policy of 
subsection (a), the Secretary may determine 
under section 8302 of title 41 that acquiring that 
equipment manufactured in the United States is 
inconsistent with the public interest. 

(f) The Secretary shall submit the results of 
each assessment and evaluation made under sub- 
section (a)(1) and (2) to the appropriate North 
Atlantic Treaty Organization body to become an 
integral part of the overall Organization review 
of force goals and development of force plans. 

(Added Pub. L. 97-295, §1(30)(A), Oct. 12, 1982, 96 
Stat. 1294; amended Pub. L. 101-510, div. A, title 
XIII, §1311(5), Nov. 5, 1990, 104 Stat. 1670; Pub. L. 
104-106, div. A, title XV, §1503(a)(24), Feb. 10, 
1996, 110 Stat. 512; Pub. L. 108-136, div. A, title X, 
§1031(a)(22), Nov. 24, 2003, 117 Stat. 1598; Pub. L. 
111-350, §5(b)(33), Jan. 4, 2011, 124 Stat. 3845.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2457(a) 


10:2451 (note). 


Aug. 5, 1974. Pub. L. 

93- 365, § 302(c) (lst-3d 
sentences), 88 Stat. 402. 

Oct. 7, 1975, Pub. L. 

94- 106, § 814(a)(1), 89 
Stat. 540; restated July 
14, 1976. Pub. L. 94-361, 
§802. 90 Stat. 930. 
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In the introductory matter of subsection (a), before 
clause (1), the word "equipment" is substituted for 
"impedimenta" in section 302(c) of the Department of 
Defense Appropriation Authorization Act, 1975 (Pub. L. 

93- 365, Aug. 5, 1974, 88 Stat. 402), for clarity and for con- 
sistency with section 814(a)(1) of the Department of De- 
fense Appropriation Authorization Act, 1976 (Pub. L. 

94- 106, Oct. 7, 1975, 89 Stat. 540), which is restated as 
part of this subsection. 

In subsection (a)(1), the word "undertake" is omitted 
as surplus. The word "members" is substituted for 
"countries" for consistency. The words "including' the 
United States" are omitted as unnecessary. 

In subsection (a)(2), the words "The Secretary of De- 
fense shall also" are omitted as unnecessary. The word 
"maintain" is substituted for "develop" because it is 
more appropriate. 

In subsection (a)(3), the words "of other members of 
the North Atlantic Treaty Organization whenever such 
equipment is to be used by personnel of the Armed 
Forces of the United States stationed in Europe under 
the terms of the North Atlantic Treaty" are omitted as 
unnecessary because of the restatement. The words 
"Such procedures shall also take into ... to be pro- 
cured" are omitted as unnecessary. The text of section 
814(a)(1) (4th, last sentences) is omitted as executed. 

In subsection (b), the words "It is the sense of the 
Congress", "It is further the sense of Congress", "It is 
the Congress' considered judgment", "properly", "Ac- 
cordingly", and "pursuant to these ends" are omitted 
as unnecessary. 

In subsection (c)(1), the word "should" is substituted 
for "shall" for clarity. 

In subsection (d)(1), the word "members" is sub- 
stituted for "allies" for consistency. The words "The 
Secretary of Defense shall include in the report to the 
Congress required by section 302(c) of Public Law 
93-365, as amended" are omitted as unnecessary be- 
cause of the restatement. 

In subsection (d)(2), the words "The report required 
under section 302(c) of Public Law 93-365 shall include" 
are omitted as unnecessary because of the restatement. 



In subsection (d)(3), the words "he shall report that 
fact to the Congress in the annual report required 
under section 302(c) of Public Law 93-365, as amended" 
are omitted as unnecessary because of the restatement. 

In subsection (d)(4), the words "The Secretary of De- 
fense shall, in the reports required by section 302(c) of 
Public Law 93-365, as amended" are omitted as unnec- 
essary because of the restatement. 

In subsection (d)(5), the words "if none exist" are sub- 
stituted for "In the absence of such common require- 
ments" to eliminate unnecessary words. The words 
"the Secretary shall include a discussion of the" are 
omitted as unnecessary because of the restatement. 

In subsection (d)(6), the words "The Secretary of De- 
fense shall also report on" are omitted as unnecessary 
because of the restatement. 

In subsection (d)(7), the words "those programs" are 
substituted for "all such existing and planned pro- 
grams" and "all such programs" to eliminate unneces- 
sary words. 

In subsection (f), the words "The Secretary shall sub- 
mit the results of these ... to Congress" are omitted 
as unnecessary because of the source provisions re- 
stated in subsection (d)(1). The word "submit" is sub- 
stituted for "cause to be brought" to eliminate unnec- 
essary words. The words "in order that the suggested 
actions and recommendations can" are omitted as un- 
necessary because of the restatement. 

Amendments 

2011— Subsec. (e). Pub. L. 111-350 substituted "section 
8302 of title 41" for "section 2 of the Buy American Act 
(41 U.S.C. 10a)". 

2003— Subsec. (d). Pub. L. 108-136 struck out subsec. 
(d) which related to Secretary's biennial submission of 
report to Congress. 

1996— Subsec. (e). Pub. L. 104-106 substituted "the Buy 
American Act (41 U.S.C. 10a)" for "title III of the Act 
of March 3, 1933 (41 U.S.C. 10a),". 

1990— Subsec. (d). Pub. L. 101-510 substituted "Before 
February 1, 1989, and biennially thereafter" for "Before 
February 1 of each year". 

§ 2458. Inventory management policies 

(a) Policy Required.— The Secretary of De- 
fense shall issue a single, uniform policy on the 
management of inventory items of the Depart- 
ment of Defense. Such policy shall — 

(1) establish maximum levels for inventory 
items sufficient to achieve and maintain only 
those levels for inventory items necessary for 
the national defense; 

(2) provide guidance to item managers and 
other appropriate officials on how effectively 
to eliminate wasteful practices in the acquisi- 
tion and management of inventory items; and 

(3) set forth a uniform system for the valu- 
ation of inventory items by the military de- 
partments and Defense Agencies. 

(b) Personnel Evaluations. — The Secretary 
of Defense shall establish procedures to ensure 
that, with regard to item managers and other 
personnel responsible for the acquisition and 
management of inventory items of the Depart- 
ment of Defense, personnel appraisal systems for 
such personnel give appropriate consideration to 
efforts made by such personnel to eliminate 
wasteful practices and achieve cost savings in 
the acquisition and management of inventory 
items. 

(Added Pub. L. 101-510, div. A, title III, 
§ 323(a)(1), Nov. 5, 1990, 104 Stat. 1530; amended 
Pub. L. 102-190, div. A, title III, § 347(a), Dec. 5, 
1991, 105 Stat. 1347.) 



Page 1471 



TITLE 10— ARMED FORCES 



§2458 



Amendments 

1991— Subsec. (a)(3). Pub. L. 102-190 added par. (3). 

Implementation of 1991 Amendment 

Secretary of Defense to establish uniform system of 
valuation described in subsec. (a)(3) of this section not 
later than 180 days after Dec. 5, 1991, see section 347(c) 
of Pub. L. 102-190, set out as a note under section 2721 
of this title. 

Improvement of Inventory Management Practices 

Pub. L. 111-84, div. A, title III, §328, Oct. 28, 2009, 123 
Stat. 2255, provided that: 

"(a) Inventory Management Practices Improve- 
ment Plan Required. — Not later than 270 days after 
the date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives] a comprehensive plan for improving' the 
inventory management systems of the military depart- 
ments and the Defense Logistics Agency with the ob- 
jective of reducing the acquisition and storage of sec- 
ondary inventory that is excess to requirements. 

"(b) Elements. — The plan under subsection (a) shall 
include the following: 

"(1) A plan for a comprehensive review of demand- 
forecasting procedures to identify and correct any 
systematic weaknesses in such procedures, including 
the development of metrics to identify bias toward 
over-forecasting and adjust forecasting methods ac- 
cordingly. 

"(2) A plan to accelerate the efforts of the Depart- 
ment of Defense to achieve total asset visibility, in- 
cluding efforts to link wholesale and retail inventory 
levels through multi-echelon modeling. 

"(3) A plan to reduce the average level of on-order 
secondary inventory that is excess to requirements, 
including a requirement for the systemic review of 
such inventory for possible contract termination. 

"(4) A plan for the review and validation of methods 
used by the military departments and the Defense 
Logistics Agency to establish economic retention re- 
quirements. 

"(5) A plan for an independent review of methods 
used by the military departments and the Defense 
Logistics Agency to establish contingency retention 
requirements. 

"(6) A plan to identify items stored in secondary in- 
ventory that require substantial amounts of storage 
space and shift such items, where practicable, to di- 
rect vendor delivery. 

"(7) A plan for a comprehensive assessment of in- 
ventory items on hand that have no recurring de- 
mands, including the development of — 

"(A) metrics to track years of no demand for 

items in stock; and 

"(B) procedures for ensuring the systemic review 

of such items for potential reutilization or disposal. 

"(8) A plan to more aggressively pursue disposal re- 
views and actions on stocks identified for potential 
reutilization or disposal. 
"(c) G-AO Reports.— 

"(1) Assessment of plan. — Not later than 60 days 
after the date on which the plan required by sub- 
section (a) is submitted as specified in that sub- 
section, the Comptroller General shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report setting forth 
an assessment of the extent to which the plan meets 
the requirements of this section. 

"(2) Assessment of implementation. — Not later 
than 18 months after the date on which the plan re- 
quired by subsection (a) is submitted, the Comptrol- 
ler General shall submit to the congressional defense 
committees a report setting forth an assessment of 
the extent to which the plan has been effectively im- 
plemented by each military department and by the 
Defense Logistics Agency. 



"(d) Inventory That Is Excess to Requirements De- 
fined. — In this section, the term 'inventory that is ex- 
cess to requirements' means inventory that — 

"(1) is excess to the approved acquisition objective 
concerned; and 

"(2) is not needed for the purposes of economic re- 
tention or contingency retention." 

Report on Inventory and Control of Military 
Equipment 

Pub. L. 106-65, div. A, title III, §363, Oct. 5, 1999, 113 
Stat. 576, provided that not later than Aug. 31, 2000, the 
Secretary of Defense was to submit to the Committees 
on Armed Services of the Senate and the House of Rep- 
resentatives a report on the inventory and control of 
the military equipment of the Department of Defense 
as of the end of fiscal year 1999, and that not later than 
Nov. 30, 2000, the Inspector General of the Department 
of Defense was to review the report and submit com- 
ments to the committees. 

Best Commercial Inventory Practices for 
Management of Secondary Supply Items 

Pub. L. 105-261, div. A, title III, §347, Oct. 17, 1998, 112 
Stat. 1980, provided that: 

"(a) Development and Submission of Schedule. — 
Not later than 180 days after the date of the enactment 
of this Act [Oct. 17, 1998], the Secretary of each mili- 
tary department shall submit to Congress a schedule 
for implementing within the military department, for 
secondary supply items managed by that military de- 
partment, inventory practices identified by the Sec- 
retary as being the best commercial inventory prac- 
tices for the acquisition and distribution of such supply 
items consistent with military requirements. The 
schedule shall provide for the implementation of such 
practices to be completed not later than five years 
after the date of the enactment of this Act. 

"(b) Definition. — For purposes of this section, the 
term 'best commercial inventory practice' includes cel- 
lular repair processes, use of third-party logistics pro- 
viders, and any other practice that the Secretary of the 
military department determines will enable the mili- 
tary department to reduce inventory levels while im- 
proving the responsiveness of the supply system to user 
needs. 

"(c) GAO Reports on Military Department and De- 
fense Logistics Agency Schedules. — (1) Not later 
than 240 days after the date of the enactment of this 
Act, the Comptroller General shall submit to Congress 
a report evaluating the extent to which the Secretary 
of each military department has complied with the re- 
quirements of this section. 

"(2) Not later than 18 months after the date on which 
the Director of the Defense Logistics Agency submits 
to Congress a schedule for implementing best commer- 
cial inventory practices under section 395 of the Na- 
tional Defense Authorization Act for Fiscal Year 1998 
(Public Law 105-85; 111 Stat. 1718; 10 U.S.C. 2458 note), 
the Comptroller General shall submit to Congress an 
evaluation of the extent to which best commercial in- 
ventory practices are being implemented in the Defense 
Logistics Agency in accordance with that schedule." 

Inventory Management of In-Transit Items 

Pub. L. 105-261, div. A, title III, §349, Oct. 17, 1998, 112 
Stat. 1981, as amended by Pub. L. 106-398, §1 [[div. A], 
title III, §386], Oct. 30, 2000, 114 Stat. 1654, 1654A-88, pro- 
vided that: 

"(a) Requirement for Plan. — The Secretary of De- 
fense shall prescribe and carry out a comprehensive 
plan to ensure visibility over all in-transit end items 
and secondary items. 

"(b) End Items. — The plan required by subsection (a) 
shall address the specific mechanisms to be used to en- 
able the Department of Defense to identify at any time 
the quantity and location of all end items. 

"(c) Secondary Items.— The plan required by sub- 
section (a) shall address the following problems with 
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Department of Defense management of inventories of 
in-transit secondary items: 

"(1) The vulnerability of in- transit secondary items 
to loss through fraud, waste, and abuse. 

"(2) Loss of oversight of in-transit secondary items, 
including any loss of oversight when items are being 
transported by commercial carriers. 

"(3) Loss of accountability for in- transit secondary 
items due to either a delay of delivery of the items or 
a lack of notification of a delivery of the items. 
"(d) Content of Plan. — The plan shall include for 
subsection (b) and for each of the problems described in 
subsection (c) the following information: 

"(1) The actions to be taken by the Department, in- 
cluding specific actions to address underlying weak- 
nesses in the controls over items being shipped. 
"(2) Statements of objectives. 
"(3) Performance measures and schedules. 
"(4) An identification of any resources necessary 
for implementing the required actions, together with 
an estimate of the annual costs. 

"(5) The key management elements for monitoring, 
and for measuring the progress achieved in, the im- 
plementation of the plan, including — 

"(A) the assignment of oversight responsibility 
for each action identified pursuant to paragraph (1); 

"(B) a description of the resources required for 
oversight; and 
"(C) an estimate of the annual cost of oversight. 
"(e) GAO Reviews. — (1) Not later than 60 days after 
the date on which the Secretary of Defense submits the 
initial plan to Congress, the Comptroller General shall 
review the plan and submit to Congress any comments 
that the Comptroller General considers appropriate re- 
garding the plan. 

"(2) The Comptroller General shall monitor any im- 
plementation of the plan and, not later than 1 year 
after the date referred to in paragraph (1), submit to 
Congress an assessment of the extent to which the plan 
has been implemented. 

"(f) Submissions to Congress. — The Secretary shall 
submit to Congress any revisions made to the plan that 
are required by any law enacted after October 17, 1998. 
The revisions so made shall be submitted not later than 
180 days after the date of the enactment of the law re- 
quiring the revisions." 

Inventory Management 

Pub. L. 105-85, div. A, title III, §395, Nov. 18, 1997, 111 
Stat. 1718, provided that: 

"(a) Development and Submission op Schedule. — 
Not later than 180 days after the date of the enactment 
of this Act [Nov. 18, 1997], the Director of the Defense 
Logistics Agency shall develop and submit to Congress 
a schedule for implementing within the agency, for the 
supplies and equipment described in subsection (b), in- 
ventory practices identified by the Director as being 
the best commercial inventory practices for the acqui- 
sition and distribution of such supplies and equipment 
consistent with military requirements. The schedule 
shall provide for the implementation of such practices 
to be completed not later than three years after the 
date of the enactment of this Act. 

"(b) Covered Supplies and Equipment. — Subsection 
(a) shall apply to the following types of supplies and 
equipment for the Department of Defense: 

"(1) Medical and pharmaceutical. 

"(2) Subsistence. 

"(3) Clothing and textiles. 

"(4) Commercially available electronics. 

"(5) Construction. 

"(6) Industrial. 

"(7) Automotive. 

"(8) Fuel. 

"(9) Facilities maintenance. 
"(c) Definition. — For purposes of this section, the 
term 'best commercial inventory practice' includes a 
so-called prime vendor arrangement and any other 
practice that the Director determines will enable the 
Defense Logistics Agency to reduce inventory levels 



and holding costs while improving the responsiveness 
of the supply system to user needs. 

"(d) Report on Expansion of Covered Supplies and 
Equipment. — Not later than March 1, 1998, the Comp- 
troller General shall submit to Congress a report evalu- 
ating the feasibility of expanding the list of covered 
supplies and equipment under subsection (b) to include 
repairable items." 

Direct Vendor Delivery System for Consumable 
Inventory Items of Department of Defense 

Pub. L. 104-106, div. A, title III, §352, Feb. 10, 1996, 110 
Stat. 266, provided that: 

"(a) Implementation of Direct Vendor Delivery 
System. — Not later than September 30, 1997, the Sec- 
retary of Defense shall, to the maximum extent prac- 
ticable, implement a system under which consumable 
inventory items referred to in subsection (b) are deliv- 
ered to military installations throughout the United 
States directly by the vendors of those items. The pur- 
pose for implementing the system is to reduce the ex- 
pense and necessity of maintaining extensive ware- 
houses for those items within the Department of De- 
fense. 

"(b) Covered Items. — The items referred to in sub- 
section (a) are the following: 

"(1) Food and clothing. 

"(2) Medical and pharmaceutical supplies. 

"(3) Automotive, electrical, fuel, and construction 
supplies. 

"(4) Other consumable inventory items the Sec- 
retary considers appropriate." 

Date of Issuance of Policy 

Section 323(b) of Pub. L. 101-510 provided that: "The 
policy required by section 2458(a) of title 10, United 
States Code (as added by subsection (a)), shall be issued 
not later than 180 days after the date of the enactment 
of this Act [Nov. 5, 1990]." 

CHAPTER 146— CONTRACTING FOR PER- 
FORMANCE OF CP7ILIAN COMMERCIAL OR 
INDUSTRIAL TYPE FUNCTIONS 

Sec. 

2460. Definition of depot-level maintenance and re- 

pair. 

2461. Public-private competition required before 

conversion to contractor performance. 
2461a. Development and implementation of system 
for monitoring cost saving resulting from 
public-private competitions. 

2462. Reports on public-private competition. 

2463. Guidelines and procedures for use of civilian 

employees to perform Department of De- 
fense functions. 

2464. Core depot-level maintenance and repair ca- 

pabilities. 

2465. Prohibition on contracts for performance of 

firefighting or security-guard functions. 

2466. Limitations on the performance of depot- 

level maintenance of materiel. 
[2467, 2468. Repealed.] 

2469. Contracts to perform workloads previously 

performed by depot-level activities of the 
Department of Defense: requirement of 
competition. 
[2469a. Repealed.] 

2470. Depot-level activities of the Department of 

Defense: authority to compete for mainte- 
nance and repair workloads of other Federal 
agencies. 
[2471. Repealed.] 

2472. Prohibition on management of depot employ- 
ees by end strength. 
[2473. Repealed.] 

2474. Centers of Industrial and Technical Excel- 
lence: designation; public-private partner- 
ships. 
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Sec. 

2475. Consolidation, restructuring-, or reengineer- 
ing of organizations, functions, or activi- 
ties: notification requirements. 

24V6. Minimum capital investment for certain de- 
pots. 

Amendments 

2011— Pub. L. 112-81, div. A, title III, § 327(b), Dec. 31, 
2011, 125 Stat. 1368, substituted "Core depot-level main- 
tenance and repair capabilities" for "Core logistics ca- 
pabilities" in item 2464. 

Pub. L. 111-383, div. A, title VIII, § 822(b), Jan. 7, 2011, 
124 Stat. 4268, struck out item 2473 "Procurements from 
the small arms production industrial base". 

2008— Pub. L. 110-181, div. A, title III, §§ 322(d), 
324(a)(2), Jan. 28, 2008, 122 Stat. 60, 61, added item 2463 
and struck out item 2467 "Cost comparisons: inclusion 
of retirement costs; consultation with employees; waiv- 
er of comparison". 

2006— Pub. L. 109-364, div. A, title III, § 332(b), Oct. 17, 
2006, 120 Stat. 2150, added item 2476. 

Pub. L. 109-163, div. A, title III, § 341(g)(4), Jan. 6, 2006, 
119 Stat. 3200, substituted "Public-private competition 
required" for "Commercial or Industrial type func- 
tions: required studies and reports" in item 2461, "De- 
velopment and implementation of system for monitor- 
ing cost saving resulting from public-private competi- 
tions" for "Development of system for monitoring cost 
savings resulting from workforce reductions" in item 
2461a, and "Reports on public-private competition" for 
"Contracting for certain supplies and services required 
when cost is lower" in item 2462 and struck out item 
2463 "Collection and retention of cost information data 
on converted services and functions". 

2004— Pub. L. 108-375, div. A, title III, § 322(b)(2), Oct. 
28, 2004, 118 Stat. 1846, substituted "Prohibition on 
management of depot employees by end strength" for 
"Management of depot employees" in item 2472. 

2002— Pub. L. 107-314, div. A, title III, § 333(b), Dec. 2, 
2002, 116 Stat. 2514, struck out item 2469a "Use of com- 
petitive procedures in contracting for performance of 
depot-level maintenance and repair workloads formerly 
performed at certain military installations". 

2001— Pub. L. 107-107, div. A, title X, §1048(e)(10)(B), 
Dec. 28, 2001, 115 Stat. 1228, struck out item 2468 "Mili- 
tary installations: authority of base commanders over 
contracting for commercial activities". 

2000— Pub. L. 106-398, §1 [[div. A], title III, §§ 341(g)(2), 
353(b), 354(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-64, 
1654A-73, 1654A-75, added items 2461a and 2475 and 
struck out item 2471 "Persons outside the Department 
of Defense: lease of excess depot-level equipment and 
facilities by". 

1999— Pub. L. 106-65, div. A, title III, § 342(b)(2), Oct. 5, 
1999, 113 Stat. 569, added item 2467 and struck former 
item 2467 "Cost comparisons: requirements with re- 
spect to retirement costs and consultation with em- 
ployees". 

1997— Pub. L. 105-85, div. A, title III, §§ 355(c)(1), 356(b), 
359(a)(2), 361(a)(2), 385(b), Nov. 18, 1997, 111 Stat. 1694, 
1695, 1699, 1701, 1712, added item 2460, substituted "Col- 
lection and retention of cost information data on con- 
verted services and functions" for "Reports on savings 
or costs from increased use of DOD civilian personnel" 
in item 2463 and "capabilities" for "functions" In item 
2464, and added items 2469a and 2474. 

1996— Pub. L. 104-201, div. A, title VIII, § 832(b), Sept. 
23, 1996, 110 Stat. 2616, added item 2473. 

Pub. L. 104-106, div. A, title III, § 312(d), Feb. 10, 1996, 
110 Stat. 251, added item 2472. 

Pub. L. 104-106, div. A, title III, § 311(f)(2), Feb. 10, 
1996, 110 Stat. 248, which directed striking out items 
2466 and 2469, was repealed by Pub. L. 105-85, div. A, 
title III, §363, Nov. 18, 1997, 111 Stat. 1702. 

1994— Pub. L. 103-337, div. A, title III, §§ 335(b), 336(b), 
Oct. 5, 1994, 108 Stat. 2717, added items 2470 and 2471. 

1992— Pub. L. 102-484, div. A, title III, § 353(b), Oct. 23, 
1992, 106 Stat. 2379, added item 2469. 

1991— Pub. L. 102-190, div. A, title III, § 314(a)(2), Dec. 
5, 1991, 105 Stat. 1337, substituted "Limitations on the 



performance of depot-level maintenance of materiel" 
for "Prohibition on certain depot maintenance work- 
load competitions" in Item 2466. 

1989— Pub. L. 101-189, div. A, title XI, § 1131(a)(2), Nov. 
29, 1989, 103 Stat. 1561, added item 2468. 

1988— Pub. L. 100-456, div. A, title III, §§ 326(b), 331(b), 
Sept. 29, 1988, 102 Stat. 1956, 1958, added items 2466 and 
2467. 

§ 2460. Definition of depot-level maintenance and 
repair 

In this chapter, the term "depot-level mainte- 
nance and repair" — 

(1) means any action performed on materiel 
or software in the conduct of inspection, re- 
pair, overhaul, or the modification or rebuild 
of end-items, assemblies, subassemblies, and 
parts, that — 

(A) requires extensive industrial facilities, 
specialized tools and equipment, or uniquely 
experienced and trained personnel that are 
not available in lower echelon-level mainte- 
nance activities; and 

(B) is a function and, as such, is independ- 
ent of any location or funding source and 
may be performed in the public or private 
sectors (including the performance of in- 
terim contract support or contract logistic 
support arrangements); and 

(2) includes — 

(A) the fabrication of parts, testing, and 
reclamation, as necessary; 

(B) the repair, adaptive modifications or 
upgrades, change events made to operational 
software, integration and testing; and 

(C) in the case of either hardware or soft- 
ware modifications or upgrades, the labor 
associated with the application of the modi- 
fication. 

(Added Pub. L. 105-85, div. A, title III, § 355(a), 
Nov. 18, 1997, 111 Stat. 1693; amended Pub. L. 
105-261, div. A, title III, §341, Oct. 17, 1998, 112 
Stat. 1973; Pub. L. 112-81, div. A, title III, §321, 
Dec. 31, 2011, 125 Stat. 1361.) 

Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, section related to definition of depot- 
level maintenance and repair and provided for certain 
exceptions. 

1998— Subsec. (a). Pub. L. 105-261 inserted "or the lo- 
cation at which the maintenance or repair is per- 
formed" before period at end of first sentence. 

§ 2461. Public-private competition required be- 
fore conversion to contractor performance 

(a) Public-Private Competition— (1) No func- 
tion of the Department of Defense performed by 
Department of Defense civilian employees may 
be converted, in whole or in part, to perform- 
ance by a contractor unless the conversion is 
based on the results of a public-private competi- 
tion that — 

(A) formally compares the cost of perform- 
ance of the function by Department of Defense 
civilian employees with the cost of perform- 
ance by a contractor; 

(B) creates an agency tender, including a 
most efficient organization plan, in accord- 
ance with Office of Management and Budget 
Circular A-76, as implemented on May 29, 2003, 
or any successor circular; 



§2461 



TITLE 10— ARMED FORCES 



Page 1474 



(C) includes the issuance of a solicitation; 

(D) determines whether the submitted offers 
meet the needs of the Department of Defense 
with respect to factors other than cost, includ- 
ing quality, reliability, and timeliness; 

(E) examines the cost of performance of the 
function by Department of Defense civilian 
employees and the cost of performance of the 
function by one or more contractors to dem- 
onstrate whether converting to performance 
by a contractor will result in savings to the 
Government over the life of the contract, in- 
cluding — 

(i) the estimated cost to the Government 
(based on offers received) for performance of 
the function by a contractor; 

(ii) the estimated cost to the Government 
for performance of the function by Depart- 
ment of Defense civilian employees; and 

(iii) an estimate of all other costs and ex- 
penditures that the Government would incur 
because of the award of such a contract; 

(F) requires continued performance of the 
function by Department of Defense civilian 
employees unless the difference in the cost of 
performance of the function by a contractor 
compared to the cost of performance of the 
function by Department of Defense civilian 
employees would, over all performance periods 
required by the solicitation, be equal to or ex- 
ceed the lesser of — 

(i) 10 percent of the personnel-related costs 
for performance of that function in the agen- 
cy tender; or 

(ii) $10,000,000; 

(G) requires that the contractor shall not re- 
ceive an advantage for a proposal that would 
reduce costs for the Department of Defense 

by— 

(i) not making an employer-sponsored 
health insurance plan (or payment that 
could be used in lieu of such a plan), health 
savings account, or medical savings account 
available to the workers who are to be em- 
ployed to perform the function under the 
contract; 

(ii) offering to such workers an employer- 
sponsored health benefits plan that requires 
the employer to contribute less towards the 
premium or subscription share than the 
amount that is paid by the Department of 
Defense for health benefits for civilian em- 
ployees of the Department under chapter 89 
of title 5; or 

(iii) offering to such workers a retirement 
benefit that, in any year, costs less than the 
annual retirement cost factor applicable to 
civilian employees of the Department of De- 
fense under chapter 84 of title 5; and 

(H) examines the effect of performance of 
the function by a contractor on the military 
mission associated with the performance of 
the function. 

(2) A function that is performed by the Depart- 
ment of Defense and is reengineered, reorga- 
nized, modernized, upgraded, expanded, or 
changed to become more efficient, but still es- 
sentially provides the same service, shall not be 
considered a new requirement. 



(3) In no case may a function being performed 
by Department of Defense personnel be — 

(A) modified, reorganized, divided, or in any 
way changed for the purpose of exempting the 
conversion of the function from the require- 
ments of this section; or 

(B) converted to performance by a contrac- 
tor to circumvent a civilian personnel ceiling. 

(4) A military department or Defense Agency 
may not be required to conduct a public-private 
competition under Office of Management and 
Budget Circular A-76 or any other provision of 
law at the end of the performance period speci- 
fied in a letter of obligation or other agreement 
entered into with Department of Defense civil- 
ian employees pursuant to a public-private com- 
petition for any function of the Department of 
Defense performed by Department of Defense ci- 
vilian employees. 

(5) (A) Except as provided in subparagraph (B), 
the duration of a public-private competition 
conducted pursuant to Office of Management 
and Budget Circular A-76 or any other provision 
of law for any function of the Department of De- 
fense performed by Department of Defense civil- 
ian employees may not exceed a period of 24 
months, commencing on the date on which the 
preliminary planning for the public-private 
competition begins and ending on the date on 
which a performance decision is rendered with 
respect to the function. 

(B) (i) The Secretary of Defense may specify an 
alternative period of time for a public-private 
competition, which may not exceed 33 months, if 
the Secretary — 

(I) determines that the competition is of 
such complexity that it cannot be completed 
within 24 months; and 

(II) submits to Congress, as part of the for- 
mal congressional notification of a public-pri- 
vate competition pursuant to subsection (c), 
written notification that explains the basis of 
such determination. 

(ii) The notification under clause (i)(II) shall 
also address each of the following: 

(I) Any efforts of the Secretary to break up 
the study geographically or functionally. 

(II) The Secretary's justification for under- 
taking a public-private competition instead of 
using internal reengineering alternatives. 

(III) The cost savings that the Secretary ex- 
pects to achieve as a result of the public-pri- 
vate competition. 

(iii) If the Secretary specifies an alternative 
time period under this subparagraph, the alter- 
native time period shall be binding on the De- 
partment in the same manner and to the same 
extent as the limitation provided in subpara- 
graph (A). 

(C) The time period specified in subparagraph 
(A) for a public-private competition does not in- 
clude any day during which the public-private 
competition is delayed by reason of the filing of 
a protest before the Government Accountability 
Office or a complaint in the United States Court 
of Federal Claims up until the day the decision 
or recommendation of either authority becomes 
final. In the case of a protest before the Govern- 
ment Accountability Office, the recommenda- 
tion becomes final after the period of time for 
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filing a request for reconsideration, or if a re- 
quest for reconsideration is filed, on the day the 
Government Accountability Office issues a deci- 
sion on the reconsideration. 

(D) If a protest with respect to a public-pri- 
vate competition before the Government Ac- 
countability Office or the United States Court of 
Federal Claims is sustained, and the recom- 
mendation is final as described in subparagraph 
(C), and if such protest and recommendation re- 
sult in an unforeseen delay in implementing a 
final performance decision, the Secretary of De- 
fense may terminate the public-private competi- 
tion or extend the period of time specified for 
the public-private competition under subpara- 
graph (A) or subparagraph (B). If the Secretary 
decides not to terminate a competition, the Sec- 
retary shall submit to Congress written notice 
of such decision. Any such notification shall in- 
clude a justification for the Secretary's decision 
and a new time limitation for the competition, 
which shall not exceed 12 months from the final 
decision and shall be binding on the Depart- 
ment. 

(E) For the purposes of this paragraph, pre- 
liminary planning with respect to a public-pri- 
vate competition shall be conducted in accord- 
ance with guidance and procedures that shall be 
issued and maintained by the Under Secretary 
of Defense for Personnel and Readiness and shall 
begin on the date on which a component of the 
Department of Defense first obligates funds spe- 
cifically for the acquisition of contract support 
for the preliminary planning effort, or formally 
assigns Department of Defense personnel, to 
carry out any of the following activities: 

(i) Determining the scope of the a 1 public- 
private competition. 

(ii) Conducting research to determine the 
appropriate grouping of functions for the com- 
petition. 

(iii) Assessing the availability of workload 
data, quantifiable outputs of functions, and 
agency or industry performance standards ap- 
plicable to the competition. 

(iv) Determining the baseline cost of any 
function for which the competition is con- 
ducted. 

(F) To effectively establish the date that is 
the first day of preliminary planning for a pub- 
lic-private competition, the head of a military 
department or Defense Agency shall submit to 
Congress written notice of the actions intended 
to be taken during the preliminary planning 
process and shall provide public notice of such 
actions by announcing such date on an appro- 
priate Internet website and through other means 
as determined necessary. The date of such an- 
nouncement shall be used for the purpose of 
computing the duration of the public private 
competition for purposes of this section. 

(G) The Secretary of Defense shall submit to 
the congressional defense committees an annual 
report on the use, during the year covered by 
the report, of alternative time periods for pub- 
lic-private competitions under this section, and 
the explanations of the Secretary for such alter- 
native time periods. 



!So in original. 



(b) Requirement to Consult DOD Employ- 
ees. — (1) Each officer or employee of the Depart- 
ment of Defense responsible for determining 
under Office of Management and Budget Cir- 
cular A-76 whether to convert to contractor per- 
formance any function of the Department of De- 
fense — 

(A) shall, at least monthly during the devel- 
opment and preparation of the performance 
work statement and the management effi- 
ciency study used in making that determina- 
tion, consult with civilian employees who will 
be affected by that determination and consider 
the views of such employees on the develop- 
ment and preparation of that statement and 
that study; and 

(B) may consult with such employees on 
other matters relating to that determination. 

(2)(A) In the case of employees represented by 
a labor organization accorded exclusive recogni- 
tion under section 7111 of title 5, consultation 
with representatives of that labor organization 
shall satisfy the consultation requirement in 
paragraph (1). 

(B) In the case of employees other than em- 
ployees referred to in subparagraph (A), con- 
sultation with appropriate representatives of 
those employees shall satisfy the consultation 
requirement in paragraph (1). 

(C) The Secretary of Defense shall prescribe 
regulations to carry out this subsection. The 
regulations shall include provisions for the se- 
lection or designation of appropriate representa- 
tives of employees referred to in subparagraph 
(B) for purposes of the consultation required by 
paragraph (1). 

(c) Congressional Notification.— (1) Before 
commencing a public-private competition under 
subsection (a), the Secretary of Defense shall 
submit to Congress a report containing the fol- 
lowing: 

(A) The function for which such public-pri- 
vate competition is to be conducted. 

(B) The location at which the function is 
performed by Department of Defense civilian 
employees. 

(C) The number of Department of Defense ci- 
vilian employee positions potentially affected. 

(D) The anticipated length and cost of the 
public-private competition, and a specific 
identification of the budgetary line item from 
which funds will be used to cover the cost of 
the public-private competition. 

(E) A certification that a proposed perform- 
ance of the function by a contractor is not a 
result of a decision by an official of a military 
department or Defense Agency to impose pre- 
determined constraints or limitations on such 
employees in terms of man years, end 
strengths, full-time equivalent positions, or 
maximum number of employees. 

(2) The report required under paragraph (1) 
shall include an examination of the potential 
economic effect of performance of the function 
by a contractor on — 

(A) Department of Defense civilian employ- 
ees who would be affected by such a conver- 
sion in performance; and 

(B) the local community and the Govern- 
ment, if more than 50 Department of Defense 
civilian employees perform the function. 
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(3)(A) A representative individual or entity at 
a facility where a public-private competition is 
conducted may submit to the Secretary of De- 
fense an objection to the public-private competi- 
tion on the grounds that the report required by 
paragraph (1) has not been submitted or that the 
certification required by paragraph (1)(E) is not 
included in the report submitted as a condition 
for the public-private competition. The objec- 
tion shall be in writing and shall be submitted 
within 90 days after the following date: 

(i) In the case of a failure to submit the re- 
port when required, the date on which the rep- 
resentative individual or an official of the rep- 
resentative entity authorized to pose the ob- 
jection first knew or should have known of 
that failure. 

(ii) In the case of a failure to include the cer- 
tification in a submitted report, the date on 
which the report was submitted to Congress. 

(B) If the Secretary determines that the report 
required by paragraph (1) was not submitted or 
that the required certification was not included 
in the submitted report, the function for which 
the public-private competition was conducted 
for which the objection was submitted may not 
be the subject of a solicitation of offers for, or 
award of, a contract until, respectively, the re- 
port is submitted or a report containing the cer- 
tification in full compliance with the certifi- 
cation requirement is submitted. 

(d) Exemption for the Purchase of Products 
and Services of the Blind and Other Se- 
verely Handicapped Persons— This section 
shall not apply to a commercial or industrial 
type function of the Department of Defense 
that — 

(1) is included on the procurement list estab- 
lished pursuant to section 8503 of title 41; or 

(2) is planned to be changed to performance 
by a qualified nonprofit agency for the blind 
or by a qualified nonprofit agency for other se- 
verely handicapped persons in accordance with 
that Act. 2 

(e) Inapplicability During War or Emer- 
gency. — The provisions of this section shall not 
apply during war or during a period of national 
emergency declared by the President or Con- 
gress. 

(Added Pub. L. 100-370, § 2(a)(1), July 19, 1988, 102 
Stat. 851; amended Pub. L. 101-189, div. A, title 
XI, §1132, Nov. 29, 1989, 103 Stat. 1561; Pub. L. 
104-106, div. D, title XLIII, §4321(b)(19), Feb. 10, 
1996, 110 Stat. 673; Pub. L. 105-85, div. A, title III, 
§384, Nov. 18, 1997, 111 Stat. 1711; Pub. L. 105-261, 
div. A, title III, §342(a)-(c), Oct. 17, 1998, 112 Stat. 
1974-1976; Pub. L. 106-65, div. A, title III, §341, 
Oct. 5, 1999, 113 Stat. 568; Pub. L. 106-398, §1 [[div. 
A], title III, §§351, 352], Oct. 30, 2000, 114 Stat. 
1654, 1654A-71, 1654A-72; Pub. L. 107-107, div. A, 
title III, §344, Dec. 28, 2001, 115 Stat. 1061; Pub. L. 
107-314, div. A, title III, §331, Dec. 2, 2002, 116 
Stat. 2512; Pub. L. 109-163, div. A, title III, 
§ 341(a), (b), (c)(2), (3), (g)(l)-(2)(B), Jan. 6, 2006, 
119 Stat. 3195, 3196, 3199, 3200; Pub. L. 110-181, div. 
A, title III, §§ 322(a), (b)(2), (c), 323, Jan. 28, 2008, 
122 Stat. 58-60; Pub. L. 111-84, div. A, title III, 
§§ 321(a), 322(a), title X, § 1073(a)(25), Oct. 28, 2009, 



2 See References in Text note below. 



123 Stat. 2250, 2251, 2474; Pub. L. 111-350, §5(b)(34), 
Jan. 4, 2011, 124 Stat. 3845; Pub. L. 112-81, div. A, 
title IX, §937, Dec. 31, 2011, 125 Stat. 1546.) 

Historical and Revision Notes 

Section is based on Pub. L. 96-342, title V, §502, Sept. 
8, 1980, 94 Stat. 1086, as amended by Pub. L. 97-252, title 
XI, § 1112(a), Sept. 8, 1982, 96 Stat. 747; Pub. L. 99-145, 
title XII, § 1234(a), Nov. 8, 1985, 99 Stat. 734; Pub. L. 
99-661, div. A, title XII, §1221, Nov. 14, 1986, 100 Stat. 
3976. 

References in Text 

That Act, referred to in subsec. (d)(2), is a reference 
to the Javits-Wagner-O'Day Act, which is act June 25, 
1938, ch. 697, 52 Stat. 1196, and was classified to sections 
46 to 48c of former Title 41, Public Contracts, prior to 
being' repealed and restated as chapter 85 (§8501 et seq.) 
of Title 41, Public Contracts, by Pub. L. 111-350, §§3, 
7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For disposition of 
sections of former Title 41, see Disposition Table pre- 
ceding section 101 of Title 41. 

Amendments 

2011— Subsec. (a)(5)(E). Pub. L. 112-81, §937(1)(A)-(E), 
in introductory provisions, substituted "competition 
shall be conducted in accordance with guidance and 
procedures that shall be issued and maintained by the 
Under Secretary of Defense for Personnel and Readi- 
ness and shall begin on the date on which a component 
of the Department of Defense first obligates funds spe- 
cifically for the acquisition of contract support for the 
preliminary planning effort" for "competition, begins 
on the date on which the Department of Defense obli- 
gates funds for the acquisition of contract support". 

Subsec. (a)(5)(E)(i). Pub. L. 112-81, §937(1)(F), inserted 
"a public-private" before "competition". 

Subsec. (a)(5)(F). Pub. L. 112-82, §937(2), substituted 
"military department or Defense Agency shall submit 
to Congress written notice of the actions intended to be 
taken during the preliminary planning process and 
shall provide public notice of such actions by announc- 
ing such date on an appropriate Internet website and 
through other means as determined necessary. The 
date of such announcement shall be used for the pur- 
pose" for "military department shall submit to Con- 
gress written notice of such date and shall provide pub- 
lic notice by announcing such date on an appropriate 
Internet website. Such date is the first day of prelimi- 
nary planning for a public-private competition for the 
purpose". 

Subsec. (d)(1). Pub. L. 111-350, which directed substi- 
tution of "section 8503 of title 41" for "section 2 of the 
Javits-Wagner-O'Day Act (41 U.S.C. 47)" in subsec. 
(c)(1), was executed by making the substitution in sub- 
sec. (d)(1) to reflect the probable intent of Congress and 
the amendment by Pub. L. 110-181, § 322(b)(2). See 2008 
Amendment note below. 

2009— Subsec. (a)(1). Pub. L. 111-84, § 321(a), in intro- 
ductory provisions, substituted "No function" for "A 
function" and "may be converted" for "may not be 
converted" and struck out "10 or more" before "De- 
partment of Defense civilian employees". 

Subsec. (a)(5). Pub. L. 111-84, § 322(a), added par. (5). 

Subsec. (c)(3)(A). Pub. L. 111-84, § 1073(a)(25), sub- 
stituted "the public-private competition" for "the pub- 
lic private competition" in two places in introductory 
provisions. 

2008— Subsec. (a)(1)(B). Pub. L. 110-181, § 322(c)(1)(A), 
inserted ", or any successor circular" after "2003". 

Subsec. (a)(1)(D). Pub. L. 110-181, § 322(c)(1)(B), sub- 
stituted ", reliability, and timeliness" for "and reli- 
ability". 

Subsec. (a)(1)(G), (H). Pub. L. 110-181, § 322(a), added 
subpar. (G) and redesignated former subpar. (G) as (H). 

Subsec. (a)(4). Pub. L. 110-181, §323, added par. (4). 

Subsecs. (b), (c). Pub. L. 110-181, § 322(b)(2), added sub- 
sec. (b) and redesignated former subsec. (b) as (c). 
Former subsec. (c) redesignated (d). 
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Subsec. (c)(2). Pub. L. 110-181, § 322(c)(2), Inserted "of" 
after "examination" in introductory provisions. 

Subsecs. (d), (e). Pub. L. 110-181, § 322(b)(2), redesig- 
nated subsecs. (c) and (d) as (d) and (e), respectively. 

2006— Pub. L. 109-163, § 341(g)(2)(A), substituted "Pub- 
lic-private competition required" for "Commercial or 
industrial type functions: required studies and reports" 
in section catchline. 

Subsec. (a). Pub. L. 109-163, § 341(a), amended heading 
and text of subsec. (a) generally. Prior to amendment, 
text read as follows: "A commercial or industrial type 
function of the Department of Defense that, as of Octo- 
ber 1, 1980, was being performed by Department of De- 
fense civilian employees may not be changed to per- 
formance by the private sector until the Secretary of 
Defense fully complies with the reporting and analysis 
requirements specified in subsections (b) and (c)." 

Subsec. (b). Pub. L. 109-163, § 341(g)(2)(B), substituted 
"Congressional Notification" for "Notification and Ele- 
ments of Analysis" in heading. 

Subsec. (b)(1). Pub. L. 109-163, § 341(b)(1)(A), in intro- 
ductory provisions, substituted "a public-private com- 
petition under subsection (a)" for "to analyze a com- 
mercial or industrial type function described in sub- 
section (a) for possible change to performance by the 
private sector". 

Subsec. (b)(1)(A). Pub. L. 109-163, § 341(b)(1)(B), sub- 
stituted "for which such public-private competition is 
to be conducted" for "to be analyzed for possible 
change". 

Subsec. (b)(1)(C). Pub. L. 109-163, § 341(b)(1)(C), in- 
serted "Department of Defense" before "civilian em- 
ployee". 

Subsec. (b)(1)(D). Pub. L. 109-163, § 341(b)(1)(D), sub- 
stituted "the public-private competition" for "the 
analysis" in two places. 

Subsec. (b)(1)(E). Pub. L. 109-163, § 341(b)(1)(E), struck 
out "commercial or industrial type" before "function" 
and substituted "a contractor" for "persons who are 
not civilian employees of the Department of Defense". 

Subsec. (b)(2). Pub. L. 109-163, § 341(b)(2), added par. (2) 
and struck out former par. (2) which read as follows: 
"The duty to prepare a report under paragraph (1) may 
be delegated. A report prepared below the major com- 
mand or claimant level of a military department, or 
below the equivalent level in a Defense Agency, pursu- 
ant to any such delegation shall be reviewed at the 
major command, claimant level, or equivalent level, as 
the case may be, before submission to Congress." 

Subsec. (b)(3). Pub. L. 109-163, § 341(b)(2), (3), redesig- 
nated par. (4) as (3) and struck out former par. (3) which 
related to analysis of a commercial or industrial type 
function for possible change to performance by the pri- 
vate sector. 

Subsec. (b)(3)(A). Pub. L. 109-163, § 341(b)(4)(A), in in- 
troductory provisions, substituted "where a public-pri- 
vate competition is conducted" for "where a commer- 
cial or industrial type function is analyzed for possible 
change in performance" and "the public private com- 
petition" for "the analysis" in two places. 

Subsec. (b)(3)(B). Pub. L. 109-163, § 341(b)(4)(B), sub- 
stituted "the function for which the public-private 
competition was conducted for which the objection was 
submitted" for "the commercial or industrial type 
function covered by the analysis to which objected". 

Subsec. (b)(4). Pub. L. 109-163, § 341(b)(3), redesignated 
par. (4) as (3). 

Subsec. (c). Pub. L. 109-163, § 341(g)(1), substituted 
"This section" for "Subsections (a) through (c) and 
subsection (g)". 

Pub. L. 109-163, §341(c)(3), substituted "Exemption" 
for "Waiver" in heading. 

Pub. L. 109-163, § 341(c)(2), redesignated subsec. (e) as 
(c) and struck out former subsec. (c) which related to 
submission of analysis results by the Secretary of De- 

Subsecs. (d) to (h). Pub. L. 109-163, § 341(c)(2), redesig- 
nated subsecs. (e) and (h) as (c) and (d), respectively, 
and struck out former subsecs. (d), (f), and (g) which re- 
lated, respectively, to waiver for small functions, addi- 
tional limitations, and annual reports. 



2002— Subsec. (c). Pub. L. 107-314 amended heading 
and text of subsec. (c) generally. Prior to amendment, 
text related to the report to Congress by the Secretary 
of Defense upon a decision to change the commercial or 
industrial type function that was the subject of the 
analysis to performance by the private sector, with re- 
quirements for contents of the report and submission of 
the report prior to the change of the function to con- 
tractor performance. 

2001— Subsec. (g). Pub. L. 107-107 substituted "June 
30" for "February 1". 

2000— Subsec. (b)(1)(D). Pub. L. 106-398, §1 [[div. A], 
title III, §351(a)], inserted before period ", and a spe- 
cific identification of the budgetary line item from 
which funds will be used to cover the cost of the analy- 
sis". 

Subsec. (c)(1). Pub. L. 106-398, §1 [[div. A], title III, 
§ 351(b)], added subpars. (A), (D), (E), and (G) and redes- 
ignated former subpars. (A), (B), (C), (D), and (E) as (B), 
(C), (F), (H), and (I), respectively. 

Subsec. (c)(2), (3). Pub. L. 106-398, §1 [[div. A], title 
III, §352], added par. (2) and redesignated former par. (2) 
as (3). 

1999— Subsec. (b)(3)(B)(ii). Pub. L. 106-65 substituted 
"50 employees" for "75 employees". 

1998— Subsec. (a). Pub. L. 105-261, § 342(a)(2), added 
subsec. (a) and struck out former subsec. (a) which pro- 
vided that commercial or industrial type functions of 
the Department of Defense that on Oct. 1, 1980, were 
being performed by Department of Defense civilian em- 
ployees could not be converted to performance by pri- 
vate contractors unless the Secretary of Defense pro- 
vided certain notices, information, certifications, and 
reports to Congress. 

Subsec. (b). Pub. L. 105-261, § 342(a)(2), added subsec. 
(b) and struck out heading and text of former subsec. 

(b) . Text read as follows: "If, after completion of the 
studies required for completion of the certification and 
report required by paragraphs (3) and (4) of subsection 
(a), a decision is made to convert the function to con- 
tractor performance, the Secretary of Defense shall no- 
tify Congress of such decision. The notification shall 
include the timetable for completing conversion of the 
function to contractor performance." 

Subsec. (c). Pub. L. 105-261, § 342(a)(2), added subsec. 

(c) . Former subsec. (c) redesignated (g). 

Subsec. (d). Pub. L. 105-261, § 342(b), (c)(1), substituted 
"50" for "20" and inserted "and subsection (g)" after 
"Subsections (a) through (c)". 

Subsec. (e). Pub. L. 105-261, § 342(c)(1), (2), inserted 
"and subsection (g)" after "Subsections (a) through 
(c)" in introductory provisions and substituted 
"changed" for "converted" in par. (2). 

Subsec. (f). Pub. L. 105-261, § 342(c)(2), (3), substituted 
"changed" for "converted" in par. (1) and "change" for 
"conversion" in par. (2). 

Subsecs. (g), (h). Pub. L. 105-261, § 342(a)(1), redesig- 
nated subsecs. (c) and (g) as (g) and (h), respectively. 

1997— Subsec. (a)(1). Pub. L. 105-85, § 384(a), inserted 
"and the anticipated length and cost of the study" be- 
fore semicolon at end. 

Subsec. (b). Pub. L. 105-85, §384(b), inserted at end 
"The notification shall include the timetable for com- 
pleting conversion of the function to contractor per- 
formance." 

Subsec. (d). Pub. L. 105-85, §384(c), substituted "20 or 
fewer" for "45 or fewer". 

1996— Subsec. (e)(1). Pub. L. 104-106 substituted "the 
Javits-Wagner-O'Day Act (41 U.S.C. 47)" for "the Act of 
June 25, 1938 (41 U.S.C. 47), popularly referred to as the 
Wagner-O'Day Act". 

1989— Subsecs. (e) to (g). Pub. L. 101-189 added subsec. 
(e) and redesignated former subsecs. (e) and (f) as (f) 
and (g), respectively. 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title III, § 321(b), Oct. 28, 2009, 
123 Stat. 2250, provided that: "The amendments made 
by subsection (a) [amending this section] shall apply 
with respect to a function for which a public-private 
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competition is commenced on or after the date of the 
enactment of this Act [Oct. 28, 2009]." 

Pub. L. 111-84, div. A, title HI, § 322(b), Oct. 28, 2009, 
123 Stat. 2252, provided that: "Paragraph (5) of section 
2461(a) of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to a public-private 
competition covered by such section that is initiated 
on or after the date of the enactment of this Act [Oct. 
28, 2009]." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title III, § 342(d), Oct. 17, 1998, 
112 Stat. 1976, provided that: "The amendments made 
by this section [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 17, 1998], 
but the amendments shall not apply with respect to a 
conversion of a function of the Department of Defense 
to performance by a private contractor concerning 
which the Secretary of Defense provided to Congress, 
before the date of the enactment of this Act, a notifica- 
tion under paragraph (1) of section 2461(a) of title 10, 
United States Code, as in effect on the day before the 
date of the enactment of this Act." 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

Restriction on Office of Management and Budget 
Influence Over Department of Defense Public- 
Private Competitions 

Pub. L. 110-181, div. A, title III, §325, Jan. 28, 2008, 122 
Stat. 61, provided that: 

"(a) Restriction on Office of Management and 
Budget. — The Office of Management and Budget may 
not direct or require the Secretary of Defense or the 
Secretary of a military department to prepare for, un- 
dertake, continue, or complete a public-private com- 
petition or direct conversion of a Department of De- 
fense function to performance by a contractor under 
Office of Management and Budget Circular A-76, or any 
other successor regulation, directive, or policy. 

"(b) Restriction on Secretary of Defense. — The 
Secretary of Defense or the Secretary of a military de- 
partment may not prepare for, undertake, continue, or 
complete a public-private competition or direct conver- 
sion of a Department of Defense function to perform- 
ance by a contractor under Office of Management and 
Budget Circular A-76, or any other successor regula- 
tion, directive, or policy by reason of any direction or 
requirement provided by the Office of Management and 
Budget. 

"(c) Inspector General Review. — 

"(1) Comprehensive review required. — The Inspec- 
tor General of the Department of Defense shall con- 
duct a comprehensive review of the compliance of the 
Secretary of Defense and the Secretaries of the mili- 
tary departments with the requirements of this sec- 
tion during calendar year 2008. The Inspector General 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] the 
following reports on the comprehensive review: 

"(A) An interim report, to be submitted by not 

later than 90 days after the date of the enactment 

of this Act [Jan. 28, 2008]. 
"(B) A final report, to be submitted by not later 

than December 31, 2008. 

"(2) Inspector general access. — For the purpose of 
determining compliance with the requirements of 
this section, the Secretary of Defense shall ensure 
that the Inspector General has access to all Depart- 
ment records of relevant communications between 
Department officials and officials of other depart- 
ments and agencies of the Federal Government, 
whether such communications occurred inside or out- 
side of the Department." 



Pilot Program on Commercial Fee-for-Service Air 
Refueling Support for the Air Force 

Pub. L. 111-84, div. A, title X, §1082, Oct. 28, 2009, 123 
Stat. 2481, provided that: 

"(a) Multiyear Contracts Authorized. — The Sec- 
retary of the Air Force may enter into one or more 
multiyear contracts, beginning with the fiscal year 2011 
program year, for purposes of conducting the pilot pro- 
gram on utilizing commercial fee-for-service air refuel- 
ing tanker aircraft for Air Force operations required by 
section 1081 of the National Defense Authorization Act 
for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 335) 
[set out below]. 

"(b) Compliance With Law Applicable to Multi- 
year Contracts. — Any contract entered into under 
subsection (a) shall be entered into in accordance with 
the provisions of section 2306c of title 10, United States 
Code, except that — 

"(1) the term of the contract may not be more than 

8 years; and 

"(2) notwithstanding section 2306c(b) of such title, 
the authority under section 2306c(a) of such title 
shall apply to the fee-for-service air refueling pilot 
program. 

"(c) Compliance With Law Applicable to Service 
Contracts. — A contract entered into under subsection 
(a) shall be entered into in accordance with the provi- 
sions of section 2401 of title 10, United States Code, ex- 
cept that — 

"(1) the Secretary shall not be required to certify 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] that the contract 
is the most cost-effective means of obtaining com- 
mercial fee-for-service air refueling tanker aircraft 
for Air Force operations; and 

"(2) the Secretary shall not be required to certify 
to the congressional defense committees that there is 
no alternative for meeting urgent operational re- 
quirements other than making the contract. 
"(d) Limitation on Amount. — The amount of a con- 
tract under subsection (a) may not exceed $999,999,999. 

"(e) Provision of Government Insurance. — A com- 
mercial air operator contracting with the Department 
of Defense under the pilot program referred to in sub- 
section (a) shall be eligible to receive Government-pro- 
vided insurance pursuant to chapter 443 of title 49, 
United States Code, if commercial insurance is unavail- 
able on reasonable terms and conditions." 

Pub. L. 110-181, div. A, title X, §1081, Jan. 28, 2008, 122 
Stat. 335, as amended by Pub. L. 111-84, div. A, title X, 
§1081, Oct. 28, 2009, 123 Stat. 2481, provided that: 

"(a) Pilot Program Required. — The Secretary of the 
Air Force shall conduct, as soon as practicable after 
the date of the enactment of this Act [Jan. 28, 2008], a 
pilot program to assess the feasibility and advisability 
of utilizing commercial fee-for-service air refueling 
tanker aircraft for Air Force operations, unless the 
Secretary of Defense submits notification to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] that pursuing such a pro- 
gram is not in the national interest. The duration of 
the pilot program shall be at least five years after com- 
mencement of the program. 
"(b) Purpose.— 

"(1) In general. — The pilot program required by 
subsection (a) shall evaluate the feasibility of fee-for- 
service air refueling to support, augment, or enhance 
the air refueling mission of the Air Force by utilizing 
commercial air refueling providers on a fee-for-serv- 
ice basis. 

"(2) Elements. — In order to achieve the purpose of 
the pilot program, the Secretary of the Air Force 
shall — 

"(A) demonstrate and validate a comprehensive 
strategy for air refueling on a fee-for-service basis 
by evaluating all mission areas, including testing 
support, training support to receiving aircraft, 
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homeland defense support, deployment support, air 
bridge support, aeromedical evacuation, and emer- 
gency air refueling; and 

"(B) integrate fee-for-service air refueling de- 
scribed in paragraph (1) into Air Mobility Command 
operations during the evaluation and execution 
phases of the pilot program. 
"(c) Annual Report. — The Secretary of the Air Force 
shall provide to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] an an- 
nual report on the fee-for-service air refueling program, 
which includes — 

"(1) information with respect to — 
"(A) missions flown; 
"(B) mission areas supported; 

"(C) aircraft number, type, model series sup- 
ported; 

"(D) fuel dispensed; 
"(E) departure reliability rates; and 
"(F) the annual and cumulative cost to the Gov- 
ernment for the program, including a comparison of 
costs of the same service provided by the Air Force; 
"(2) an assessment of the impact of outsourcing air 
refueling on the Air Force's flying hour program and 
aircrew training; and 

"(3) any other data that the Secretary determines 
is appropriate for evaluating the performance of the 
commercial air refueling providers participating in 
the pilot program. 

"(d) Comptroller General Review. — The Comptrol- 
ler General shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] — 

"(1) an annual review of the conduct of the pilot 
program under this section and any recommendations 
of the Comptroller General for improving the pro- 
gram; and 

"(2) not later than 90 days after the completion of 
the pilot program, a final assessment of the results of 
the pilot program and the recommendations of the 
Comptroller General for whether the Secretary of the 
Air Force should continue to utilize fee-for-service 
air refueling." 

Inapplicability op Subsection (a)(1)(E) to Best- 
Value Source Selection Pilot Program 

Pub. L. 109-163, div. A, title III, § 341(e), Jan. 6, 2006, 
119 Stat. 3199, as amended by Pub. L. 109-364, div. A, 
title X, § 1071(e)(1), Oct. 17, 2006, 120 Stat. 2401, provided 
that: "Subsection (a)(1)(F) of section 2461 of title 10, 
United States Code, as amended by subsection (a), shall 
not apply with respect to the pilot program for best- 
value source selection for performance of information 
technology services authorized by section 336 of the Na- 
tional Defense Authorization Act for Fiscal Year 2004 
(Public Law 108-136; 117 Stat. 1444; 10 U.S.C. 2461 note)." 

Performance op Certain Work by Federal 
Government Employees 

Pub. L. 109-163, div. A, title III, §343, Jan. 6, 2006, 119 
Stat. 3200, which provided that the Secretary of De- 
fense was to prescribe guidelines and procedures for en- 
suring that consideration be given to using Federal 
Government employees for work that was currently 
performed or would otherwise be performed under De- 
partment of Defense contracts, and that the Secretary 
was to include the use of the flexible hiring authority 
available through the National Security Personnel Sys- 
tem in order to facilitate performance by Federal Gov- 
ernment employees of new requirements and work that 
was performed under Department of Defense contracts, 
was repealed and restated in section 2463 of this title by 
Pub. L. 110-181, div. A, title III, § 324(a)(1), (c), Jan. 28, 
2008, 122 Stat. 60, 61. 

pilot program for purchase op certain municipal 
Services for Military Installations 

Pub. L. 108-375, div. A, title III, §325, Oct. 28, 2004, 118 
Stat. 1847, as amended by Pub. L. 110-181, div. B, title 



XXVIII, §2826, Jan. 28, 2008, 122 Stat. 546; Pub. L. 
110-417, [div. A], title X, §1061(b)(16), Oct. 14, 2008, 122 
Stat. 4613, provided that: 

"(a) Pilot Program Authorized. — The Secretary of a 
military department may carry out a pilot program to 
procure one or more of the municipal services specified 
in subsection (b) for a military installation under the 
jurisdiction of the Secretary from a county or munici- 
pality in which the installation is located for the pur- 
pose of evaluating the efficacy of procuring such serv- 
ices rather than providing them directly. 

"(b) Services Authorized for Procurement. — Only 
the following services may be procured for a military 
installation participating in the pilot program: 

"(1) Refuse collection. 

"(2) Refuse disposal. 

"(3) Library services. 

"(4) Recreation services. 

"(5) Facility maintenance and repair. 

"(6) Utilities. 

"(c) Participating Installations. — Not more than 
three military installations from each military service 
may be selected to participate in the pilot program, 
and only installations located in the United States are 
eligible for selection. 

"(d) Congressional Notification. — The Secretary of 
a military department may not enter into a contract 
under the pilot program for the procurement of munici- 
pal services until the Secretary notifies the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of Senate and House of 
Representatives] of the proposed contract and a period 
of 14 days elapses from the date the notification is re- 
ceived by the committees. 

"(e) Termination of Pilot Program. — The pilot pro- 
gram shall terminate on September 30, 2012. Any con- 
tract entered into under the pilot program shall termi- 
nate not later than that date." 

Limitations on Conversion of Work Performed by 
Department op Defense Civilian Employees to 
Contractor Performance 

Pub. L. 108-375, div. A, title III, §327, Oct. 28, 2004, 118 
Stat. 1849, which generally required the Secretary of 
Defense to maintain the continued performance of cer- 
tain activities and functions by civilian employees un- 
less the competitive sourcing official determined that 
the cost of performance of the activity or function by 
a contractor would be less costly by an amount that 
equaled or exceeded the lesser of $10,000,000 or 10 per- 
cent of the most efficient organization's personnel-re- 
lated costs for performance of the activity or function 
by civilian employees, was repealed by Pub. L. 109-163, 
div. A, title III, § 341(g)(3), Jan. 6, 2006, 119 Stat. 3200. 

Delayed Implementation op Revised Office of 
Management and Budget Circular A-76 By De- 
partment of Defense 

Pub. L. 108-136, div. A, title III, §335, Nov. 24, 2003, 117 
Stat. 1443, provided that: 

"(a) Limitation Pending Report. — No studies or com- 
petitions may be conducted under the policies and pro- 
cedures contained in the revised Office of Management 
and Budget Circular A-76 dated May 29, 2003 (68 Fed. 
Reg. 32134), relating to the possible contracting out of 
commercial activities being performed, as of such date, 
by employees of the Department of Defense, until the 
end of the 45-day period beginning on the date on which 
the Secretary of Defense submits to Congress a report 
on the effects of the revisions. 

"(b) Content op Report. — The report required by 
subsection (a) shall contain, at a minimum, specific in- 
formation regarding the following: 

"(1) The extent to which the revised circular will 

ensure that employees of the Department of Defense 

have the opportunity to compete to retain their jobs. 
"(2) The extent to which the revised circular will 

provide appeal and protest rights to employees of the 

Department of Defense. 
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"(3) Identify safeguards In the revised circular to 
ensure that all public-private competitions are fair, 
appropriate, and comply with requirements of full 
and open competition. 

"(4) The plans of the Department to ensure an ap- 
propriate phase-in period for the revised circular, as 
recommended by the Commercial Activities Panel of 
the Government [General] Accounting- Office [now 
Government Accountability Office] in its April 2002 
report to Congress, including recommendations for 
any legislative changes that may be required to en- 
sure a smooth and efficient phase-in period. 

"(5) The plans of the Department to provide train- 
ing to employees of the Department of Defense re- 
garding the revised circular, including how the train- 
ing will be funded, how employees will be selected to 
receive the training, and the number of employees 
likely to receive the training. 

"(6) The plans of the Department to collect and 
analyze data on the costs and quality of work con- 
tracted out or retained in-house as a result of a 
sourcing process conducted under the revised cir- 
cular." 

Pilot Program for Best-Value Source Selection 
for performance of information technology 
Services 

Pub. L. 108-136, div. A, title III, §336, Nov. 24, 2003, 117 
Stat. 1444, provided that: 

"(a) Authority to Use Best-Value Criterion. — The 
Secretary of Defense may carry out a pilot program for 
the procurement of information technology services for 
the Department of Defense that uses a best-value cri- 
terion in the selection of the source for the perform- 
ance of the information technology services. 

"(b) Required Examination Under Pilot Project. — 
Under the pilot program, the Secretary of Defense shall 
modify the examination otherwise required by section 
2461(b)(3)(A) [now 2461(c)(3)(A)] of title 10, United States 
Code, to be an examination of the performance of an in- 
formation technology services function by Department 
of Defense civilian employees and by one or more pri- 
vate contractors to demonstrate whether — 

"(1) a change to performance by the private sector 
will result in the best value to the Government over 
the life of the contract, as determined in accordance 
with the competition requirements of Office of Man- 
agement and Budget Circular A-76; and 

"(2) certain benefits exist, in addition to price, that 
warrant performance of the function by a private sec- 
tor source at a cost higher than that of performance 
by Department of Defense civilian employees. 
"(c) Exemption for Pilot Program. — Section 2462(a) 
of title 10, United States Code, does not apply to the 
procurement of information technology services under 
the pilot program. 

"(d) Duration of Pilot Program. — (1) The authority 
to carry out the pilot program begins on the date on 
which the Secretary of Defense submits to Congress the 
report on the effect of the recent revisions to Office of 
Management and Budget Circular A-76, as required by 
section 335 of this Act [set out above], and expires on 
September 30, 2008. 

"(2) The expiration of the pilot program shall not af- 
fect the selection of the source for the performance of 
an information technology services function for the De- 
partment of Defense for which the analysis required by 
section 2461(b)(3) [now 2461(c)(3)] of title 10, United 
States Code, has been commenced before the expiration 
date or for which a solicitation has been issued before 
the expiration date. 

"(e) GAO Review.— Not later than February 1, 2008, 
the Comptroller General shall submit to Congress a re- 
port containing — 

"(1) a review of the pilot program to assess the ex- 
tent to which the pilot program is effective and is 
equitable for the potential public sources and the po- 
tential private sources of information technology 
services for the Department of Defense; and 

"(2) any other conclusions of the Comptroller Gen- 
eral resulting from the review. 



"(f) Information Technology Service Defined. — In 
this section, the term 'information technology service' 
means any service performed in the operation or main- 
tenance of information technology (as defined in sec- 
tion 11101 of title 40, United States Code) that is nec- 
essary for or beneficial to the accomplishment of the 
authorized functions of the Department of Defense 
(other than functions which the Secretary of Defense 
determines must be performed by military or Govern- 
ment personnel)." 

Pilot Manpower Reporting System in Department 
of the Army 

Pub. L. 107-107, div. A, title III, §345(a)-(c), Dec. 28, 
2001, 115 Stat. 1061, 1062, provided that, not later than 
Mar. 1 of each of the fiscal years 2002 through 2004, the 
Secretary of the Army was to submit to Congress a re- 
port describing the use during the previous fiscal year 
of non-Federal entities to provide services to the De- 
partment of the Army. 

Pilot Program for Commercial Services 

Pub. L. 106-65, div. A, title VIII, §814, Oct. 5, 1999, 113 
Stat. 711, authorized the Secretary of Defense to carry 
out a pilot program to treat procurements of commer- 
cial services as procurements of commercial items, re- 
quired the Secretary to issue guidance to procurement 
officials not later than 90 days after Oct. 5, 1999, and 
provided that the pilot program was to begin on the 
date that the Secretary issued the guidance and that it 
could continue for a period, not in excess of five years. 

Public Availability of Operating Agreements Be- 
tween Military Installations and Financial In- 
stitutions 

Pub. L. 105-261, div. A, title III, §379, Oct. 17, 1998, 112 
Stat. 1995, provided that: "With respect to an agree- 
ment between the commander of a military installa- 
tion in the United States (or the designee of such an in- 
stallation commander) and a financial institution that 
permits, allows, or otherwise authorizes the provision 
of financial services by the financial institution on the 
military installation, nothing in the terms or nature of 
such an agreement shall be construed to exempt the 
agreement from the provisions of sections 552 and 552a 
of title 5, United States Code." 

Development of Standard Forms Regarding Per- 
formance Work Statement and Request for Pro- 
posal for Conversion of Certain Operational 
Functions of Military Installations 

Section 389 of Pub. L. 105-85, as amended by Pub. L. 
105-261, div. A, title X, § 1069(b)(1), Oct. 17, 1998, 112 Stat. 
2136, provided that: 

"(a) Standardization of Requirements. — The Sec- 
retary of Defense is authorized and encouraged to de- 
velop standard forms (to be known as a 'standard per- 
formance work statement' and a 'standard request for 
proposal') for use in the consideration for conversion to 
contractor performance of commercial services and 
functions at military installations. A separate standard 
form shall be developed for each service and function. 

"(b) Relationship to OMB Requirements. — A stand- 
ard performance work statement or a standard request 
for proposal developed under subsection (a) must fulfill 
the basic requirements of the performance work state- 
ment or request for proposal otherwise required under 
the procedures and requirements of Office of Manage- 
ment and Budget Circular A-76 (or any successor ad- 
ministrative regulation or policy) in effect at the time 
the standard form will be used. 

"(c) Priority Development of Certain Forms. — In 
developing standard performance work statements and 
standard requests for proposal, the Secretary shall give 
first priority to those commercial services and func- 
tions that the Secretary determines have been success- 
fully converted to contractor performance on a re- 
peated basis. 

"(d) Incentive for Use. — Beginning not later than 
October 1, 1998, if a standard performance work state- 
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ment or a standard request for proposal is developed 
under subsection (a) for a particular service and func- 
tion, the standard form may be used in lieu of the per- 
formance work statement or request for proposal other- 
wise required under the procedures and requirements of 
Office of Management and Budget Circular A-76 in con- 
nection with the consideration for conversion to con- 
tractor performance of that service or function at a 
military installation. 

"(e) Exclusion of Multifunction Conversion. — If a 
commercial service or function for which a standard 
form is developed under subsection (a) is combined with 
another service or function (for which such a form has 
not yet been developed) for purposes of considering the 
services and functions at the military installation for 
conversion to contractor performance, a standard per- 
formance work statement or a standard request for a 
proposal developed under subsection (a) may not be 
used in the conversion process in lieu of the procedures 
and requirements of Office of Management and Budget 
Circular A-76. 

"(f) Effect on Other Laws. — Nothing in this section 
shall be construed to supersede any other requirements 
or limitations, specifically contained in chapter 146 of 
title 10, United States Code, on the conversion to con- 
tractor performance of activities performed by civilian 
employees of the Department of Defense. 

"(g) GAO Report.— Not later than June 1, 1999, the 
Comptroller General shall submit to Congress a report 
reviewing the implementation of this section. 

"(h) Military Installation Defined. — For purposes 
of this section, the term 'military installation' means 
a base, camp, post, station, yard, center, homeport fa- 
cility for any ship, or other activity under the jurisdic- 
tion of the Department of Defense, including any leased 
facility." 

[Pub. L. 105-261, div. A, title X, § 1069(b), Oct. 17, 1998, 
112 Stat. 2136, provided that the amendment made by 
that section to section 389 of Pub. L. 105-85, set out 
above, is effective as of Nov. 18, 1997, and as if included 
in the National Defense Authorization Act for Fiscal 
Year 1998, Pub. L. 105-85, as enacted.] 

Private-Sector Operation of Certain Payroll, Fi- 
nance, and Accounting Functions of Department 
of Defense; Plan; Report 

Section 353(a) of Pub. L. 104-106 provided that: 
"(1) Not later than October 1, 1996, the Secretary of 
Defense shall submit to Congress a plan for the per- 
formance by private-sector sources of payroll functions 
for civilian employees of the Department of Defense 
other than employees paid from nonappropriated funds. 

"(2)(A) The Secretary shall implement the plan re- 
ferred to in paragraph (1) if the Secretary determines 
that the cost of performance by private-sector sources 
of the functions referred to in that paragraph does not 
exceed the cost of performance of those functions by 
employees of the Federal Government. 

"(B) In computing the total cost of performance of 
such functions by employees of the Federal Govern- 
ment, the Secretary shall include the following: 
"(i) Managerial and administrative costs, 
"(ii) Personnel costs, including the cost of provid- 
ing retirement benefits for such personnel. 

"(iii) Costs associated with the provision of facili- 
ties and other support by Federal agencies. 
"(C) The Defense Contract Audit Agency shall verify 
the costs computed for the Secretary under this para- 
graph by others. 

"(3) At the same time the Secretary submits the plan 
required by paragraph (1), the Secretary shall submit 
to Congress a report on other accounting and finance 
functions of the Department that are appropriate for 
performance by private-sector sources." 

Pilot Program for Private-Sector Operation of 
NAFI Functions 

Section 353(b) of Pub. L. 104-106 provided that: 
"(1) The Secretary shall carry out a pilot program to 
test the performance by private-sector sources of pay- 



roll and other accounting and finance functions of non- 
appropriated fund instrumentalities and to evaluate 
the extent to which cost savings and efficiencies would 
result from the performance of such functions by those 
sources. 

"(2) The payroll and other accounting and finance 
functions designated by the Secretary for performance 
by private-sector sources under the pilot program shall 
include at least one major payroll, accounting, or fi- 
nance function. 

"(3) To carry out the pilot program, the Secretary 
shall enter into discussions with private-sector sources 
for the purpose of developing a request for proposals to 
be issued for performance by those sources of functions 
designated by the Secretary under paragraph (2). The 
discussions shall be conducted on a schedule that ac- 
commodates issuance of a request for proposals within 
60 days after the date of the enactment of this Act 
[Feb. 10, 1996]. 

"(4) A goal of the pilot program is to reduce by at 
least 25 percent the total costs incurred by the Depart- 
ment annually for the performance of a function re- 
ferred to in paragraph (2) through the performance of 
that function by a private-sector source. 

"(5) Before conducting the pilot program, the Sec- 
retary shall develop a plan for the program that ad- 
dresses the following: 

"(A) The purposes of the program. 
"(B) The methodology, duration, and anticipated 
costs of the program, including the cost of an ar- 
rangement pursuant to which a private-sector source 
would receive an agreed-upon payment plus an addi- 
tional negotiated amount not to exceed 50 percent of 
the dollar savings achieved In excess of the goal spec- 
ified in paragraph (4). 

"(C) A specific citation to any provisions of law, 
rule, or regulation that, if not waived, would prohibit 
the conduct of the program or any part of the pro- 
gram. 

"(D) A mechanism to evaluate the program. 

"(E) A provision for all payroll, accounting, and fi- 
nance functions of nonappropriated fund instrumen- 
talities of the Department of Defense to be performed 
by private-sector sources, if determined advisable on 
the basis of a final assessment of the results of the 
program. 

"(6) The Secretary shall act through the Under Sec- 
retary of Defense (Comptroller) in the performance of 
the Secretary's responsibilities under this subsection." 

Demonstration Program To Identify Overpayments 
Made to Vendors 

Pub. L. 105-85, div. A, title III, § 388(c), Nov. 18, 1997, 
111 Stat. 1714, provided that, not later than Dec. 31, 
1998, the Comptroller General was to submit to Con- 
gress a report containing the results of a review by the 
Comptroller General of the demonstration program 
conducted under section 354 of Pub. L. 104-106, set out 
below. 

Section 354 of Pub. L. 104-106, as amended by Pub. L. 
105-85, div. A, title III, § 388(a), (b), Nov. 18, 1997, 111 
Stat. 1713, 1714, provided that: 

"(a) In General. — The Secretary of Defense shall 
conduct a demonstration program to evaluate the fea- 
sibility of using private contractors to audit account- 
ing and procurement records of the Department of De- 
fense in order to identify overpayments made to ven- 
dors by the Department. 

"(b) Program Requirements.— (1) Under the dem- 
onstration program, the Secretary shall, by contract, 
provide for one or more persons to audit the accounting 
and procurement records relating to fiscal years after 
fiscal year 1993 of the working-capital funds and indus- 
trial, commercial, and support type activities managed 
through the Defense Business Operations Fund, except 
the Defense Logistics Agency to the extent such 
records have already been audited. The Secretary may 
enter into more than one contract under the program. 

"(2) A contract under the demonstration program 
shall require the contractor to use data processing 
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techniques that are generally used In audits of private- 
sector records similar to the records audited under the 
contract. 

"(c) Audit Requirements. — In conducting an audit 
under the demonstration program, a contractor shall 
compare Department of Defense purchase agreements 
(and related documents) with invoices submitted by- 
vendors under the purchase agreements. A purpose of 
the comparison is to identify, in the case of each au- 
dited purchase agreement, the following: 

"(1) Any payments to the vendor for costs that are 
not allowable under the terms of the purchase agree- 
ment or by law. 

"(2) Any amounts not deducted from the total 
amount paid to the vendor under the purchase agree- 
ment that should have been deducted from that 
amount on account of goods and services provided to 
the vendor by the Department. 
"(3) Duplicate payments. 
"(4) Unauthorized charges. 

"(5) Other discrepancies between the amount paid 
to the vendor and the amount actually due the ven- 
dor under the purchase agreement. 
"(d) Collection Method. — (1) In the case of an over- 
payment to a vendor identified under the demonstra- 
tion program, the Secretary shall consider the use of 
the procedures specified in section 32.611 of the Federal 
Acquisition Regulation, regarding a setoff against ex- 
isting invoices for payment to the vendor, as the first 
method by which the Department seeks to recover the 
amount of the overpayment (and any applicable inter- 
est and penalties) from the vendor. 

"(2) The Secretary of Defense shall be solely respon- 
sible for notifying a vendor of an overpayment made to 
the vendor and identified under the demonstration pro- 
gram and for recovering the amount of the overpay- 
ment (and any applicable interest and penalties) from 
the vendor. 

"(e) Pees for Contractor. — The Secretary shall pay 
to the contractor under the contract entered into under 
the demonstration program an amount not to exceed 25 
percent of the total amount recovered by the Depart- 
ment (through the collection of overpayments and the 
use of setoffs) solely on the basis of information ob- 
tained as a result of the audits performed by the con- 
tractor under the program. When an overpayment is re- 
covered through the use of a setoff, amounts for the re- 
quired payment to the contractor shall be derived from 
funds available to the working-capital fund or indus- 
trial, commercial, or support type activity for which 
the overpayment is recovered." 

Program for Improved Travel Process for 
Department of Defense 

Section 356 of Pub. L. 104-106, as amended by Pub. L. 
105-85, div. A, title X, § 1073(d)(1)(B), Nov. 18, 1997, 111 
Stat. 1905, provided that: 

"(a) In General— (1) The Secretary of Defense shall 
conduct a program to evaluate options to improve the 
Department of Defense travel process. To carry out the 
program, the Secretary shall compare the results of the 
tests conducted under subsection (b) to determine 
which travel process tested under such subsection is 
the better option to effectively manage travel of De- 
partment personnel. 

"(2) The program shall be conducted at not less than 
three and not more than six military installations, ex- 
cept that an installation may be the subject of only one 
test conducted under the program. 

"(3) The Secretary shall act through the Under Sec- 
retary of Defense (Comptroller) in the performance of 
the Secretary's responsibilities under this section. 

"(b) Conduct of Tests.— (1) The Secretary shall con- 
duct a test at an installation referred to in subsection 
(a)(2) under which the Secretary — 

"(A) implements the changes proposed to be made 

with respect to the Department of Defense travel 

process by the task force on travel management that 

was established by the Secretary in July 1994; 

"(B) manages and uniformly applies that travel 

process (including the implemented changes) 

throughout the Department; and 



"(C) provides opportunities for private-sector 
sources to provide travel reservation services and 
credit card services to facilitate that travel process. 
"(2) The Secretary shall conduct a test at an installa- 
tion referred to in subsection (a)(2) under which the 
Secretary — 

"(A) enters into one or more contracts with a pri- 
vate-sector source pursuant to which the private-sec- 
tor source manages the Department of Defense travel 
process (except for functions referred to in subpara- 
graph (B)), provides for responsive, reasonably priced 
services as part of the travel process, and uniformly 
applies the travel process throughout the Depart- 
ment; and 

"(B) provides for the performance by employees of 
the Department of only those travel functions, such 
as travel authorization, that the Secretary considers 
to be necessary to be performed by such employees. 
"(3) Each test required by this subsection shall begin 
not later than 60 days after the date of the enactment 
of this Act [Feb. 10, 1996] and end two years after the 
date on which it began. Each such test shall also be 
conducted in accordance with the guidelines for travel 
management issued for the Department by the Under 
Secretary of Defense (Comptroller). 

"(c) Evaluation Criteria. — The Secretary shall es- 
tablish criteria to evaluate the travel processes tested 
under subsection (b). The criteria shall, at a minimum, 
include the extent to which a travel process provides 
for the following: 

"(1) The coordination, at the time of a travel res- 
ervation, of travel policy and cost estimates with the 
mission which necessitates the travel. 

"(2) The use of fully integrated travel solutions en- 
visioned by the travel reengineering report of the De- 
partment of Defense dated January 1995. 

"(3) The coordination of credit card data and travel 
reservation data with cost estimate data. 

"(4) The elimination of the need for multiple travel 
approvals through the coordination of such data with 
proposed travel plans. 

"(5) A responsive and flexible management informa- 
tion system that enables the Under Secretary of De- 
fense (Comptroller) to monitor travel expenses 
throughout the year, accurately plan travel budgets 
for future years, and assess, in the case of travel of an 
employee on temporary duty, the relationship be- 
tween the cost of the travel and the value of the trav- 
el to the accomplishment of the mission which neces- 
sitates the travel. 

"(d) Plan for Program. — Before conducting the pro- 
gram, the Secretary shall develop a plan for the pro- 
gram that addresses the following: 

"(1) The purposes of the program, including the 
achievement of an objective of reducing by at least 50 
percent the total cost incurred by the Department 
annually to manage the Department of Defense travel 
process. 

"(2) The methodology and anticipated cost of the 
program, including the cost of an arrangement pursu- 
ant to which a private-sector source would receive an 
agreed-upon payment plus an additional negotiated 
amount that does not exceed 50 percent of the total 
amount saved in excess of the objective specified in 
paragraph (1). 

"(3) A specific citation to any provision of law, 
rule, or regulation that, if not waived, would prohibit 
the conduct of the program or any part of the pro- 
gram. 

"(4) The evaluation criteria established pursuant to 
subsection (c). 

"(5) A provision for implementing throughout the 
Department the travel process determined to be the 
better option to effectively manage travel of Depart- 
ment personnel on the basis of a final assessment of 
the results of the program. 

"(e) Report. — After the first full year of the conduct 
of the tests required by subsection (b), the Secretary 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on National Security of 
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the House of Representatives a report on the implemen- 
tation of the program. The report shall include an 
analysis of the evaluation criteria established pursuant 
to subsection (c)." 

Increased Reliance on Private-Sector Sources for 
Commercial Products and Services 

Section 357 of Pub. L. 104-106 provided that: 
"(a) In General. — The Secretary of Defense shall en- 
deavor to carry out through a private-sector source any 
activity to provide a commercial product or service for 
the Department of Defense If — 

"(1) the product or service can be provided ade- 
quately through such a source; and 

"(2) an adequate competitive environment exists to 
provide for economical performance of the activity 
by such a source. 

"(b) Applicability. — (1) Subsection (a) shall not 
apply to any commercial product or service with re- 
spect to which the Secretary determines that produc- 
tion, manufacture, or provision of that product or serv- 
ice by the Government is necessary for reasons of na- 
tional security. 

"(2) A determination under paragraph (1) shall be 
made in accordance with regulations prescribed under 
subsection (c). 

"(c) Regulations. — The Secretary shall prescribe 
regulations to carry out this section. Such regulations 
shall be prescribed in consultation with the Director of 
the Office of Management and Budget. 

"(d) Report. — (1) The Secretary shall identify activi- 
ties of the Department (other than activities specified 
by the Secretary pursuant to subsection (b)) that are 
carried out by employees of the Department to provide 
commercial-type products or services for the Depart- 
ment. 

"(2) Not later than April 15, 1996, the Secretary shall 
transmit to the congressional defense committees 
[Committees on Armed Services and on Appropriations 
of the Senate and Committees on National Security 
and Appropriations of the House of Representatives] a 
report on opportunities for increased use of private-sec- 
tor sources to provide commercial products and serv- 
ices for the Department. 

"(3) The report required by paragraph (2) shall in- 
clude the following: 

"(A) A list of activities identified under paragraph 
(1) Indicating, for each activity, whether the Sec- 
retary proposes to convert the performance of that 
activity to performance by private-sector sources 
and, if not, the reasons why. 

"(B) An assessment of the advantages and disadvan- 
tages of using private-sector sources, rather than em- 
ployees of the Department, to provide commercial 
products and services for the Department that are 
not essential to the warfightlng mission of the Armed 
Forces. 

"(C) A specification of all legislative and regu- 
latory Impediments to converting the performance of 
activities identified under paragraph (1) to perform- 
ance by private-sector sources. 

"(D) The views of the Secretary on the desirability 
of terminating the applicability of OMB Circular A-76 
to the Department. 

"(4) The Secretary shall carry out paragraph (1) in 
consultation with the Director of the Office of Manage- 
ment and Budget and the Comptroller General of the 
United States. In carrying out that paragraph, the Sec- 
retary shall consult with, and seek the views of, rep- 
resentatives of the private sector, including organiza- 
tions representing small businesses." 

§ 2461a. Development and implementation of sys- 
tem for monitoring cost saving resulting 
from public-private competitions 

(a) System for Monitoring Performance.— 
(1) The Secretary of Defense shall monitor the 
performance, including the cost of performance, 



of each function of the Department of Defense 
that, after October 30, 2000, is the subject of a 
public-private competition conducted under sec- 
tion 2461 of this title. 

(2) In carrying out paragraph (1), the Sec- 
retary shall — 

(A) compare the cost of performing the func- 
tion before the public-private competition to 
the cost of performing the function after the 
implementation of the results of the public- 
private competition; and 

(B) identify any actual savings of the De- 
partment of Defense after the implementation 
of the results of the public-private competi- 
tion and compare such savings to the esti- 
mated savings identified pursuant to section 
2461(a)(1)(E) of this title for that public-pri- 
vate competition; 

(3) The monitoring of a function shall con- 
tinue under this section for at least five years 
after the conversion, reorganization, or re- 
engineering of the function pursuant to such a 
public-private competition. 

(b) CONSIDERATION IN PREPARATION OF FUTURE- 

Years Defense Program. — In preparing the fu- 
ture-years defense program under section 221 of 
this title, the Secretary of Defense shall, for the 
fiscal years covered by the program, estimate 
and take into account the costs to be incurred 
and the savings to be derived from the perform- 
ance of functions by workforces selected in pub- 
lic-private competitions conducted under sec- 
tion 2461 of this title. The Secretary shall con- 
sider the results of the monitoring under this 
section in making the estimates. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 354(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-73; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(21), (c)(ll), Dec. 28, 2001, 115 Stat. 1224, 
1226; Pub. L. 109-163, div. A, title III, § 341(d), 
(g)(2)(C), Jan. 6, 2006, 119 Stat. 3199, 3200.) 

Amendments 

2006— Pub. L. 109-163, § 341(g)(2)(C), substituted "De- 
velopment and Implementation of system for monitor- 
ing cost saving resulting from public-private competi- 
tions" for "Development of system for monitoring cost 
savings resulting from workforce reductions" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 109-163, § 341(d)(1), (2), redesig- 
nated subsec. (b) as (a) and struck out former subsec. 

(a) which defined "workforce review". 

Subsec. (a)(1). Pub. L. 109-163, § 341(d)(3)(A), sub- 
stituted "monitor" for "establish a system for mon- 
itoring" and "a public-private competition conducted 
under section 2461 of this title" for "a workforce re- 
view". 

Subsec. (a)(2). Pub. L. 109-163, § 341(d)(3)(B), added par. 
(2) and struck out former par. (2) which established re- 
quirements for the monitoring system. 

Subsec. (a)(3). Pub. L. 109-163, § 341(d)(3)(C), Inserted 
"pursuant to such a public-private competition" after 
"reengineering of the function". 

Subsec. (b). Pub. L. 109-163, § 341(d)(4), substituted 
"public-private competitions conducted under section 
2461 of this title" for "workforce reviews". 

Pub. L. 109-163, § 341(d)(2), redesignated subsec. (e) as 

(b) . Former subsec. (b) redesignated (a). 

Subsecs. (c) to (e). Pub. L. 109-163, § 341(d)(1), (2), re- 
designated subsec. (e) as (b) and struck out former sub- 
secs. (c) and (d) which related to waiver for certain 
workforce reviews and annual report, respectively. 

2001— Subsec. (a)(2). Pub. L. 107-107, §1048(a)(21), sub- 
stituted "efficiency" for "effeclency". 
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Subsec. (b)(1). Pub. L. 107-107, §1048(c)(ll), substituted 
"October 30, 2000," for "the date of the enactment of 
this section,". 

§ 2462. Reports on public-private competition 

(a) Report on Public-Private Competition 
Results. — (1) Upon the completion of a public- 
private competition under section 2461 of this 
title, the Secretary of Defense shall submit to 
Congress a report containing the results of the 
public-private competition required by sub- 
section (a) of such section. 

(2) Each report under this subsection shall in- 
clude the following: 

(A) The date on which the public-private 
competition was commenced. 

(B) The number of Department of Defense ci- 
vilian employees who were performing the 
function when the public-private competition 
was commenced and the number of such em- 
ployees whose employment was or will be ter- 
minated or otherwise affected by converting 
to performance of the function by a contractor 
or by implementation of the most efficient or- 
ganization of the function. 

(C) The Secretary's certification that the 
Government's calculation of the cost of per- 
formance of the function by Department of 
Defense civilian employees is based on an esti- 
mate of the most cost effective manner for 
performance of the function by Department of 
Defense civilian employees that meets the 
needs of the Department with respect to fac- 
tors other than cost, including quality and re- 
liability. 

(D) The Secretary's certification that the 
public-private competition did not include any 
predetermined personnel constraint or limita- 
tion in terms of man years, end strength, full- 
time equivalent positions, or maximum num- 
ber of employees. 

(E) The Secretary's certification that the 
entire public-private competition is available 
for examination. 

(F) In the case of a function performed at a 
Center of Industrial and Technical Excellence 
designated under section 2474(a) of this title or 
an Army ammunition plant, a description of 
the effect that the manner of performance of 
the function, and administration of the result- 
ing contract if any, will have on the overhead 
costs of the center or ammunition plant, as 
the case may be. 

(G) A schedule for implementing the results 
of the public-private competition. 

(3) (A) No decision made on the basis of a pub- 
lic-private competition under section 2461 of this 
title may be implemented until after the sub- 
mission of a report under paragraph (1). 

(B) Notwithstanding subparagraph (A), in the 
case of function performed at a Center of Indus- 
trial and Technical Excellence designated under 
section 2474(a) of this title or an Army ammuni- 
tion plant, the conversion of the function to per- 
formance by a contractor may not begin until at 
least 60 days after the submission of a report 
under paragraph (1). 

(b) Annual Report.— Not later than June 30 of 
each year, the Secretary of Defense shall submit 
to Congress a written report, which shall include 
the following: 



(1) An estimate of the percentage of func- 
tions (other than functions that are inherently 
governmental) that Department of Defense ci- 
vilian employees will perform and an estimate 
of the percentage of such functions that con- 
tractors will perform during the fiscal year 
during which the report is submitted. 

(2) The results of public-private competi- 
tions conducted under section 2461 of this title 
that were completed during the preceding fis- 
cal year, including each of the following: 

(A) The number of such competitions com- 
pleted during such fiscal year and the num- 
ber of Department of Defense civilian em- 
ployees performing functions for which such 
a competition was conducted. 

(B) The percentage of such competitions 
that resulted in the continued performance 
of a function by Department of Defense ci- 
vilian employees. 

(C) The percentage of such competitions 
that resulted in the conversion of a function 
to performance by a contractor. 

(D) The percentage of the Department of 
Defense civilian employees identified pursu- 
ant to subparagraph (A) whose positions will 
be converted to performance by contractors 
or eliminated as a result of implementing 
the results of such competitions. 

(3) The results of monitoring the perform- 
ance of Department functions under section 
2461a of this title, including for each function 
subject to monitoring, each of the following: 

(A) The cost of the public-private competi- 
tion conducted under section 2461 of this 
title. 

(B) The cost of performing the function be- 
fore such competition compared to the costs 
incurred after implementing the conversion, 
reorganization, or reengineering actions rec- 
ommended pursuant to the competition. 

(C) The actual savings derived from the 
implementation of the recommendations 
made pursuant to such competition, if any, 
compared to the anticipated savings that 
were to result from the conversion, reorga- 
nization, or reengineering actions. 

(Added Pub. L. 100-370, § 2(a)(1), July 19, 1988, 102 
Stat. 853; amended Pub. L. 109-163, div. A, title 
III, § 341(c)(1), Jan. 6, 2006, 119 Stat. 3197.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-661, div. A, title XII, 
§1223, Nov. 14, 1986, 100 Stat. 3977. 

Amendments 

2006 — Pub. L. 109-163, amended section catchline and 
text generally. Prior to amendment, section required 
the Secretary of Defense to contract for certain sup- 
plies and services when cost was lower than cost at 
which Department of Defense could provide same. 

§ 2463. Guidelines and procedures for use of civil- 
ian employees to perform Department of De- 
fense functions 

(a) Guidelines Required.— (1) The Under Sec- 
retary of Defense for Personnel and Readiness 
shall devise and implement guidelines and pro- 
cedures to ensure that consideration is given to 
using, on a regular basis, Department of Defense 
civilian employees to perform new functions and 
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functions that are performed by contractors and 
could be performed by Department of Defense ci- 
vilian employees. The Secretary of a military 
department may prescribe supplemental regula- 
tions, if the Secretary determines such regula- 
tions are necessary for implementing such 
guidelines within that military department. 

(2) The guidelines and procedures required 
under paragraph (1) may not include any specific 
limitation or restriction on the number of func- 
tions or activities that may be converted to per- 
formance by Department of Defense civilian em- 
ployees. 

(b) Special Consideration for Certain Func- 
tions. — The guidelines and procedures required 
under subsection (a) shall provide for special 
consideration to be given to using Department 
of Defense civilian employees to perform any 
function that — 

(1) is performed by a contractor and — 

(A) is a critical function that — 

(i) is necessary to maintain sufficient 
Government expertise and technical capa- 
bilities; or 

(ii) entails operational risk associated 
with contractor performance; 

(B) is an acquisition workforce function; 

(C) is a function closely associated with 
the performance of an inherently govern- 
mental function; 

(D) has been performed by Department of 
Defense civilian employees at any time dur- 
ing the previous 10-year period; 

(E) has been performed pursuant to a con- 
tract awarded on a non-competitive basis; or 

(F) has been performed poorly, as deter- 
mined by a contracting officer during the 5- 
year period preceding the date of such deter- 
mination, because of excessive costs or infe- 
rior quality; or 

(2) is a new requirement, with particular em- 
phasis given to a new requirement that is 
similar to a function previously performed by 
Department of Defense civilian employees or 
is a function closely associated with the per- 
formance of an inherently governmental func- 
tion. 

(c) Exclusion of Certain Functions From 
Competitions. — The Secretary of Defense may 
not conduct a public-private competition under 
this chapter, Office of Management and Budget 
Circular A-76, or any other provision of law or 
regulation before — 

(1) in the case of a new Department of De- 
fense function, assigning the performance of 
the function to Department of Defense civilian 
employees; 

(2) in the case of any Department of Defense 
function described in subsection (b), convert- 
ing the function to performance by Depart- 
ment of Defense civilian employees; or 

(3) in the case of a Department of Defense 
function performed by Department of Defense 
civilian employees, expanding the scope of the 
function. 

(d) Use of Flexible Hiring Authority.— (1) 
The Secretary of Defense may use the flexible 
hiring authority available to the Secretary pur- 
suant to section 9902 of title 5, to facilitate the 



performance by Department of Defense civilian 
employees of functions described in subsection 
(b). 

(2) The Secretary shall make use of the inven- 
tory required by section 2330a(c) of this title for 
the purpose of identifying functions that should 
be considered for performance by Department of 
Defense civilian employees pursuant to sub- 
section (b). 

(e) Determinations Relating to the Conver- 
sion of Certain Functions. — (1) Except as pro- 
vided in paragraph (2), in determining whether a 
function should be converted to performance by 
Department of Defense civilian employees, the 
Secretary of Defense shall — 

(A) develop methodology for determining 
costs based on the guidance outlined in the Di- 
rective-Type Memorandum 09-007 entitled "Es- 
timating and Comparing the Full Costs of Ci- 
vilian and Military Manpower and Contractor 
Support" or any successor guidance for the de- 
termination of costs when costs are the sole 
basis for the determination; 

(B) take into consideration any supple- 
mental guidance issued by the Secretary of a 
military department for determinations af- 
fecting functions of that military department; 
and 

(C) ensure that the difference in the cost of 
performing the function by a contractor com- 
pared to the cost of performing the function 
by Department of Defense civilian employees 
would be equal to or exceed the lesser of — 

(i) 10 percent of the personnel-related costs 
for performance of that function; or 

(ii) $10,000,000. 

(2) Paragraph (1) shall not apply to any func- 
tion that is inherently governmental or any 
function described in subparagraph (A), (B), or 
(C) of subsection (b)(1). 

(f) Notification Relating to the Conversion 
of Certain Functions. — The Secretary of De- 
fense shall establish procedures for the timely 
notification of any contractor who performs a 
function that the Secretary plans to convert to 
performance by Department of Defense civilian 
employees pursuant to subsection (a). The Sec- 
retary shall provide a copy of any such notifica- 
tion to the congressional defense committees. 

(g) Definitions. — In this section: 

(1) The term "functions closely associated 
with inherently governmental functions" has 
the meaning given that term in section 
2383(b)(3) of this title. 

(2) The term "acquisition function" has the 
meaning given that term under section 1721(a) 
of this title. 

(3) The term "inherently governmental func- 
tion" has the meaning given that term in the 
Federal Activities Inventory Reform Act of 
1998 (Public Law 105-270; 31 U.S.C. 501 note). 

(Added Pub. L. 110-181, div. A, title III, 
§ 324(a)(1), Jan. 28, 2008, 122 Stat. 60; amended 
Pub. L. 111-383, div. A, title III, §353, Jan. 7, 2011, 
124 Stat. 4194; Pub. L. 112-81, div. A, title IX, 
§938, Dec. 31, 2011, 125 Stat. 1547.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 109-163, div. A, title III, §343, Jan. 6, 
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2006, 119 Stat. 3200, which was set out as a note under 
section 2461 of this title, prior to repeal by Pub. L. 
110-181, div. A, title III, § 324(c), Jan. 28, 2008, 122 Stat. 
61. 

A prior section 2463, added Pub. L. 100-370, § 2(a)(1), 
July 19, 1988, 102 Stat. 853; amended Pub. L. 101-189, div. 
A, title XVI, § 1622(c)(7), Nov. 29, 1989, 103 Stat. 1604; 
Pub. L. 101-510, div. A, title XIII, §1301(14), Nov. 5, 1990, 
104 Stat. 1668; Pub. L. 105-85, div. A, title III, § 385(a), 
Nov. 18, 1997, 111 Stat. 1712, related to collection and re- 
tention of cost information data on the conversion of 
services and functions of the Department of Defense to 
or from contractor performance, prior to repeal by Pub. 
L. 109-163, div. A, title III, § 341(f), Jan. 6, 2006, 119 Stat. 
3199. 

Amendments 

2011— Subsec. (b)(1). Pub. L. 112-81, §938(1), added sub- 
pars. (A), (B), and (D), redesignated former subpars. (B), 
(C), and (D) as (C), (B), and (F), and struck out former 
subpar. (A) which read as follows: "has been performed 
by Department of Defense civilian employees at any 
time during the previous 10 years;". 

Subsec. (d)(1). Pub. L. 111-383 struck out "under the 
National Security Personnel System, as established" 
before "pursuant to section 9902 of title 5". 

Subsecs. (e), (f). Pub. L. 112-81, §938(3), added subsecs. 
(e) and (f). Former subsec. (e) redesignated (g). 

Subsec. (g). Pub. L. 112-81, §938(4), substituted "this 
section:" for "this section the term 'functions closely 
associated with inherently governmental functions' has 
the meaning given that term in section 2383(b)(3) of this 
title." and added pars. (1) to (3). 

Pub. L. 112-81, §938(2), redesignated subsec. (e) as (g). 

Prohibition on Establishing Goals or Quotas for 
Conversion of Functions To Performance by De- 
partment of Defense Civilian Employees 

Pub. L. 111-383, div. A, title III, §323, Jan. 7, 2011, 124 
Stat. 4184, provided that: 

"(a) Prohibition. — The Secretary of Defense may not 
establish, apply, or enforce any numerical goal, target, 
or quota for the conversion of Department of Defense 
functions to performance by Department of Defense ci- 
vilian employees, unless such goal, target, or quota is 
based on considered research and analysis, as required 
by section 235, 2330a, or 2463 of title 10, United States 
Code. 

"(b) Decisions TO Insource.— In deciding which func- 
tions should be converted to performance by Depart- 
ment of Defense civilian employees pursuant to section 
2463 of title 10, United States Code, the Secretary of De- 
fense shall use the costing methodology outlined in the 
Directive-Type Memorandum 09-007 (Estimating and 
Comparing the Full Costs of Civilian and Military Man- 
power and Contractor Support) or any successor guid- 
ance for the determination of costs when costs are the 
sole basis for the decision. The Secretary of a military 
department may issue supplemental guidance to assist 
in such decisions affecting functions of that military 
department. 
"(c) Reports. — 

"(1) Report to congress. — Not later than March 31, 
2011, the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the deci- 
sions with respect to the conversion of functions to 
performance by Department of Defense civilian em- 
ployees made during fiscal year 2010. Such report 
shall identify, for each such decision — 

"(A) the agency or service of the Department in- 
volved in the decision; 

"(B) the basis and rationale for the decision; and 
"(C) the number of contractor employees whose 
functions were converted to performance by De- 
partment of Defense civilian employees. 
"(2) Comptroller general review. — Not later than 
120 days after the submittal of the report under para- 



graph (1), the Comptroller General of the United 
States shall submit to the congressional defense com- 
mittees an assessment of the report. 
"(d) Construction.— Nothing in this section shall be 
construed — 

"(1) to preclude the Secretary of Defense from es- 
tablishing, applying, and enforcing goals for the con- 
version of acquisition functions and other critical 
functions to performance by Department of Defense 
civilian employees, where such goals are based on 
considered research and analysis; or 

"(2) to require the Secretary of Defense to conduct 
a cost comparison before making a decision to con- 
vert any acquisition function or other critical func- 
tion to performance by Department of Defense civil- 
ian employees, where factors other than cost serve as 
a basis for the Secretary's decision." 

Deadline for Issuance of Guidelines and 
Procedures 

Pub. L. 110-181, div. A, title III, § 324(a)(3), Jan. 28, 
2008, 122 Stat. 61, provided that: "The Secretary of De- 
fense shall implement the guidelines and procedures re- 
quired under section 2463 of title 10, United States 
Code, as added by paragraph (1), by not later than 60 
days after the date of the enactment of this Act [Jan. 
28, 2008]." 

§2464. Core depot-level maintenance and repair 
capabilities 

(a) Necessity for Core Depot-level Mainte- 
nance and Repair Capabilities.— (1) It is essen- 
tial for national security that the Department 
of Defense maintain a core depot-level mainte- 
nance and repair capability, as defined by this 
title, in support of mission-essential weapon 
systems or items of military equipment needed 
to directly support combatant command oper- 
ational requirements and enable the armed 
forces to execute the strategic, contingency, and 
emergency plans prepared by the Department of 
Defense, as required under section 153(a) of this 
title. 

(2) This core depot-level maintenance and re- 
pair capability shall be Government-owned and 
Government-operated, including the use of Gov- 
ernment personnel and Government-owned and 
Government-operated equipment and facilities, 
throughout the lifecycle of the weapon system 
or item of military equipment involved to en- 
sure a ready and controlled source of technical 
competence and resources necessary to ensure 
effective and timely response to a mobilization, 
national defense contingency situations, and 
other emergency requirements. 

(3) (A) Except as provided in subsection (c), the 
Secretary of Defense shall identify and establish 
the core depot-level maintenance and repair ca- 
pabilities and capacity required in paragraph (1). 

(B) Core depot-level maintenance and repair 
capabilities and capacity, including the facili- 
ties, equipment, associated logistics capabili- 
ties, technical data, and trained personnel, shall 
be established not later than four years after a 
weapon system or item of military equipment 
achieves initial operational capability or is 
fielded in support of operations. 

(4) The Secretary of Defense shall assign Gov- 
ernment-owned and Government-operated depot- 
level maintenance and repair facilities of the 
Department of Defense sufficient workload to 
ensure cost efficiency and technical competence 
in peacetime, while preserving the ability to 
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provide an effective and timely response to a 
mobilization, national defense contingency situ- 
ations, and other emergency requirements. 

(b) Waiver Authority. — (1) The Secretary of 
Defense may waive the requirement in sub- 
section (a)(3) if the Secretary determines that — 

(A) the weapon system or item of military 
equipment is not an enduring element of the 
national defense strategy; 

(B) in the case of nuclear aircraft carrier re- 
fueling, fulfilling the requirement is not eco- 
nomically feasible; or 

(C) it is in the best interest of national secu- 
rity. 

(2) The Secretary of a military department 
may waive the requirement in subsection (a)(3) 
for special access programs if such a waiver is 
determined to be in the best interest of the 
United States. 

(3) The determination to waive requirements 
in accordance with paragraph (1) or (2) shall be 
documented and notification submitted to Con- 
gress with justification for the waiver within 30 
days of issuance. 

(c) Applicability to Commercial Items. — (1) 
The requirement in subsection (a)(3) shall not 
apply to items determined to be commercial 
items. 

(2) The first time a weapon system or other 
item of military equipment described in sub- 
section (a) is determined to be a commercial 
item for the purposes of the exception under 
subsection (c), the Secretary of Defense shall 
submit to Congress a notification of the deter- 
mination, together with the justification for the 
determination. The justification for the deter- 
mination shall include, at a minimum, the fol- 
lowing: 

(A) The estimated percentage of commonal- 
ity of parts of the version of the item that is 
sold or leased in the commercial marketplace 
and the version of the item to be purchased by 
the Department of Defense. 

(B) The value of any unique support and test 
equipment and tools needed to support the 
military requirements if the item were main- 
tained by the Department of Defense. 

(C) A comparison of the estimated life-cycle 
depot-level maintenance and repair support 
costs that would be incurred by the Govern- 
ment if the item were maintained by the pri- 
vate sector with the estimated life-cycle 
depot-level maintenance support costs that 
would be incurred by the Government if the 
item were maintained by the Department of 
Defense. 

(3) In this subsection, the term "commercial 
item" means an end-item, assembly, subassem- 
bly, or part sold or leased in substantial quan- 
tities to the general public and purchased by the 
Department of Defense without modification in 
the same form that they are sold in the commer- 
cial marketplace, or with minor modifications 
to meet Federal Government requirements. 

(d) Limitation on Contracting.— (1) Except as 
provided in paragraph (2), performance of work- 
load needed to maintain a core depot-level 
maintenance and repair capability identified by 
the Secretary under subsection (a)(3) may not be 
contracted for performance by non-Government 



personnel under the procedures and require- 
ments of Office of Management and Budget Cir- 
cular A-76 or any successor administrative regu- 
lation or policy (hereinafter in this section re- 
ferred to as "OMB Circular A-76"). 

(2) The Secretary of Defense may waive para- 
graph (1) in the case of any such depot-level 
maintenance and repair capability and provide 
that performance of the workload needed to 
maintain that capability shall be considered for 
conversion to contractor performance in accord- 
ance with OMB Circular A-76. Any such waiver 
shall be made under regulations prescribed by 
the Secretary and shall be based on a determina- 
tion by the Secretary that Government perform- 
ance of the workload is no longer required for 
national defense reasons. Such regulations shall 
include criteria for determining whether Gov- 
ernment performance of any such workload is no 
longer required for national defense reasons. 

(3) (A) A waiver under paragraph (2) may not 
take effect until the expiration of the first pe- 
riod of 30 days of continuous session of Congress 
that begins on or after the date on which the 
Secretary submits a report on the waiver to the 
Committee on Armed Services and the Commit- 
tee on Appropriations of the Senate and the 
Committee on Armed Services and the Commit- 
tee on Appropriations of the House of Represent- 
atives. 

(B) For the purposes of subparagraph (A) — 

(i) continuity of session is broken only by an 
adjournment of Congress sine die; and 

(ii) the days on which either House is not in 
session because of an adjournment of more 
than three days to a day certain are excluded 
in the computation of any period of time in 
which Congress is in continuous session. 

(e) Biennial Core Report.— Not later than 
April 1 on each even-numbered year, the Sec- 
retary of Defense shall submit to Congress a re- 
port identifying, for each of the armed forces 
(except for the Coast Guard), for the subsequent 
fiscal year the following: 

(1) The core depot-level maintenance and re- 
pair capability requirements and sustaining 
workloads, organized by work breakdown 
structure, expressed in direct labor hours. 

(2) The corresponding workloads necessary 
to sustain core depot-level maintenance and 
repair capability requirements, expressed in 
direct labor hours and cost. 

(3) In any case where core depot-level main- 
tenance and repair capability requirements ex- 
ceed or are expected to exceed sustaining 
workloads, a detailed rationale for the short- 
fall and a plan either to correct, or mitigate, 
the effects of the shortfall. 

(f) Annual Core Report.— In 2013 and each 
year thereafter, not later than 60 days after the 
date on which the budget of the President for a 
fiscal year is submitted to Congress pursuant to 
section 1105 of title 31, the Secretary of Defense 
shall submit to Congress a report identifying, 
for each of the armed forces (other than the 
Coast Guard), for the fiscal year preceding the 
fiscal year during which the report is submitted, 
each of the following: 

(1) The core depot-level maintenance and re- 
pair capability requirements identified in sub- 
section (a)(3). 
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(2) The workload required to cost-effectively 
support such, requirements. 

(3) To the maximum extent practicable, the 
additional workload beyond the workloads 
identified under subsection (a)(4) needed to en- 
sure that not more than 50 percent of the non- 
exempt depot maintenance funding is ex- 
pended for performance by non-Federal gov- 
ernmental personnel in accordance with sec- 
tion 2466 of this title. 

(4) The allocation of workload for each Cen- 
ter of Industrial and Technical Excellence as 
designated in accordance with section 2474 of 
this title. 

(5) The depot-level maintenance and repair 
capital investments required to be made in 
order to ensure compliance with subsection 

(a) (3) by not later than four years after achiev- 
ing initial operational capacity. 

(6) The outcome of a reassessment of con- 
tinuation of a waiver granted under subsection 

(b) . 

(g) Comptroller General Review. — The 
Comptroller General shall review each report re- 
quired under subsections (e) and (f) for com- 
pleteness and compliance and provide findings 
and recommendations to the congressional de- 
fense committees not later than 60 days after 
the report is submitted to Congress. 

(Added Pub. L. 100-370, § 2(a)(1), July 19, 1988, 102 
Stat. 853; amended Pub. L. 101-189, div. A, title 
XVI, § 1622(c)(7), Nov. 29, 1989, 103 Stat. 1604; Pub. 
L. 104-106, div. A, title III, §314, Feb. 10, 1996, 110 
Stat. 251; Pub. L. 105-85, div. A, title III, § 356(a), 
Nov. 18, 1997, 111 Stat. 1694; Pub. L. 105-261, div. 
A, title III, § 343(a), Oct. 17, 1998, 112 Stat. 1976; 
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 112-81, div. A, title III, 
§ 327(a), Dec. 31, 2011, 125 Stat. 1366.) 

Historical and Revision Notes 

Section is based on Pub. L. 98-525, title III, §307, Oct. 
19, 1984, 98 Stat. 2514, as amended by Pub. L. 99-145, title 
XII, § 1231(f), Nov. 8, 1985, 99 Stat. 733. 

Amendments 

2011 — Pub. L. 112-81 amended section generally. Prior 
to amendment, section related to core logistics capa- 
bilities. 

1999— Subsec. (b)(3)(A). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1998— Subsec. (c). Pub. L. 105-261 added subsec. (c). 

1997— Pub. L. 105-85 substituted "capabilities" for 
"functions" in section catchline and amended text gen- 
erally. Prior to amendment, text related to necessity 
for core logistics capabilities and restricted contract- 
ing out of certain logistics activities and functions of 
the Department of Defense to non-Government person- 
nel. 

1996— Subsec. (b)(3), (4). Pub. L. 104-106 added par. (3) 
and struck out former pars. (3) and (4) which read as 
follows: 

"(3) A waiver under paragraph (2) may not take effect 
until — 

"(A) the Secretary submits a report on the waiver 
to the Committees on Armed Services and the Com- 
mittees on Appropriations of the Senate and House of 
Representatives; and 

"(B) a period of 20 days of continuous session of 
Congress or 40 calendar days has passed after the re- 
ceipt of the report by those committees. 
"(4) For purposes of paragraph (3)(B), the continuity 
of a session of Congress is broken only by an adjourn- 



ment sine die, and the days on which either House is 
not in session because of an adjournment of more than 
three days to a day certain are excluded in the com- 
putation of such 20-day period." 

1989— Subsec. (b)(3)(A). Pub. L. 101-189 substituted 
"Committees on Appropriations" for "Committee on 
Appropriations". 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title III, § 343(b), Oct. 17, 1998, 
112 Stat. 1976, provided that: "Subsection (c) of section 
2464 of title 10, United States Code (as added by sub- 
section (a)), shall apply with respect to determinations 
made after the date of the enactment of this Act [Oct. 
17, 1998]." 

Conditions on Expansion of Functions Performed 
Under Prime Vendor Contracts for Depot-Level 
Maintenance and Repair 

Pub. L. 105-261, div. A, title III, §346, Oct. 17, 1998, 112 
Stat. 1979, as amended by Pub. L. 106-65, div. A, title 
III, §336, Oct. 5, 1999, 113 Stat. 568, prohibited the Sec- 
retary of Defense or of a military department from en- 
tering into a prime vendor contract for depot-level 
maintenance and repair of certain military equipment 
before completing reporting requirements, prior to re- 
peal by Pub. L. 111-383, div. A, title III. §322, Jan. 7, 
2011, 124 Stat. 4184. 

Policy Regarding Performance of Depot-Level 
Maintenance and Repair for Department of De- 
fense 

Pub. L. 104-106, div. A, title III, §311, Feb. 10, 1996, 110 
Stat. 246, as amended by Pub. L. 105-85, div. A, title III, 
§363, Nov. 18, 1997, 111 Stat. 1702, required the Secretary 
of Defense, not later than Mar. 31, 1996, to develop and 
submit to Congress a comprehensive policy on the per- 
formance of depot-level maintenance and repair for the 
Department of Defense that maintains the capability 
described in this section and to submit to Congress a 
report on the depot-level maintenance and repair work- 
load of the Department of Defense and required the 
Comptroller General to transmit to Congress reports 
containing a detailed analysis of the Secretary's pro- 
posed policy and report. 

§ 2465. Prohibition on contracts for performance 
of firefighting or security-guard functions 

(a) Except as provided in subsection (b), funds 
appropriated to the Department of Defense may 
not be obligated or expended for the purpose of 
entering into a contract for the performance of 
firefighting or security-guard functions at any 
military installation or facility. 

(b) The prohibition in subsection (a) does not 
apply to the following contracts: 

(1) A contract to be carried out at a location 
outside the United States (including its com- 
monwealths, territories, and possessions) at 
which members of the armed forces would 
have to be used for the performance of a func- 
tion described in subsection (a) at the expense 
of unit readiness. 

(2) A contract to be carried out on a Govern- 
ment-owned but privately operated installa- 
tion. 

(3) A contract (or the renewal of a contract) 
for the performance of a function under con- 
tract on September 24, 1983. 

(4) A contract for the performance of fire- 
fighting functions if the contract is — 

(A) for a period of one year or less; and 

(B) covers only the performance of fire- 
fighting functions that, in the absence of the 
contract, would have to be performed by 
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members of the armed forces who are not 
readily available to perform such functions 
by reason of a deployment. 

(Added Pub. L. 99-661, div. A, title XII, 
§ 1222(a)(1), Nov. 14, 1986, 100 Stat. 3976, §2693; 
amended Pub. L. 100-180, div. A, title XI, 
§1112(a)-(b)(2), Dec. 4, 1987, 101 Stat. 1147; renum- 
bered §2465, Pub. L. 100-370, § 2(b)(1), July 19, 
1988, 102 Stat. 854; Pub. L. 104-106, div. A, title 
XV, §1503(a)(25), Feb. 10, 1996, 110 Stat. 512; Pub. 
L. 108-136, div. A, title III, §331, Nov. 24, 2003, 117 
Stat. 1442.) 

Amendments 

2003— Subsec. (b). Pub. L. 108-136 substituted "apply 
to the following contracts:" for "apply — " in introduc- 
tory provisions, "A" for "to a" at beginning of pars. (1) 
to (3), period for semicolon at end of par. (1), and period 
for "; or" at end of par. (2), and added par. (4). 

1996— Subsec. (b)(3). Pub. L. 104-106 substituted 
"under contract on September 24, 1983" for "under con- 
tract or September 24, 1983". 

1988— Pub. L. 100-370 renumbered section 2693 of this 
title as this section. 

1987 — Pub. L. 100-180 inserted "or security-guard" be- 
fore "functions" in section catchline and subsec. (a), 
and substituted "a function" for "the function" in sub- 
sec. (b)(1). 

Temporary Authority To Contract With Local and 
State Governments for Performance of Security 
Functions at United States Military Installa- 
tions 

Pub. L. 107-56, title X, §1010, Oct. 26, 2001, 115 Stat. 
395, provided that: 

"(a) In General. — Notwithstanding section 2465 of 
title 10, United States Code, during the period of time 
that United States armed forces are engaged in Oper- 
ation Enduring Freedom, and for the period of 180 days 
thereafter, funds appropriated to the Department of 
Defense may be obligated and expended for the purpose 
of entering into contracts or other agreements for the 
performance of security functions at any military in- 
stallation or facility in the United States with a proxi- 
mately located local or State government, or combina- 
tion of such governments, whether or not any such gov- 
ernment is obligated to provide such services to the 
general public without compensation. 

"(b) Training. — Any contract or agreement entered 
into under this section shall prescribe standards for the 
training and other qualifications of local government 
law enforcement personnel who perform security func- 
tions under this section in accordance with criteria es- 
tablished by the Secretary of the service concerned. 

"(c) Report. — One year after the date of enactment 
of this section [Oct. 26, 2001], the Secretary of Defense 
shall submit a report to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives describing the use of the authority granted under 
this section and the use by the Department of Defense 
of other means to improve the performance of security 
functions on military installations and facilities lo- 
cated within the United States." 

Performance of Emergency Response Functions at 
Chemical Weapons Storage Installations 

Pub. L. 106-398, §1 [[div. A], title III, §355], Oct. 30, 
2000, 114 Stat. 1654, 1654A-75, provided that: 

"(a) Restriction on Conversion. — The Secretary of 
the Army may not convert to contractor performance 
the emergency response functions of any chemical 
weapons storage installation that, as of the date of the 
enactment of this Act [Oct. 30, 2000], are performed for 
that installation by employees of the United States 
until the certification required by subsection (c) has 
been submitted in accordance with that subsection. 

"(b) Covered Installations.— For the purposes of 
this section, a chemical weapons storage installation is 



any installation of the Department of Defense on which 
lethal chemical agents or munitions are stored. 

"(c) Certification Requirement. — The Secretary of 
the Army shall certify in writing to the Committee on 
Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives that, 
to ensure that there will be no lapse of capability to 
perform the chemical weapon emergency response mis- 
sion at a chemical weapons storage installation during 
any transition to contractor performance of those func- 
tions at the installation, the plan for conversion of the 
performance of those functions — 

"(1) is consistent with the recommendation con- 
tained in General Accounting Office [now Govern- 
ment Accountability Office] Report NSIAD-00-88, en- 
titled 'DoD Competitive Sourcing', dated March 2000; 

"(2) provides for a transition to contractor perform- 
ance of emergency response functions which ensures 
an adequate transfer of the relevant knowledge and 
expertise regarding chemical weapon emergency re- 
sponse to the contractor personnel; and 

"(3) complies with section 2465 of title 10, United 
States Code." 

§2466. Limitations on the performance of depot- 
level maintenance of materiel 

(a) Percentage Limitation.— Not more than 50 
percent of the funds made available in a fiscal 
year to a military department or a Defense 
Agency for depot-level maintenance and repair 
workload may be used to contract for the per- 
formance by non-Federal Government personnel 
of such workload for the military department or 
the Defense Agency. Any such funds that are not 
used for such a contract shall be used for the 
performance of depot-level maintenance and re- 
pair workload by employees of the Department 
of Defense. 

(b) Waiver of Limitation.— The Secretary of 
Defense may waive the limitation in subsection 
(a) for a fiscal year if— 

(1) the Secretary determines that the waiver 
is necessary for reasons of national security; 
and 

(2) the Secretary submits to Congress a noti- 
fication of the waiver together with the rea- 
sons for the waiver. 

(c) Prohibition on Delegation of Waiver Au- 
thority. — The authority to grant a waiver under 
subsection (b) may not be delegated. 

(d) Annual Report. — (1) Not later than 90 days 
after the date on which the budget of the Presi- 
dent for a fiscal year is submitted to Congress 
pursuant to section 1105 of title 31, the Sec- 
retary of Defense shall submit to Congress a re- 
port identifying, for each of the armed forces 
(other than the Coast Guard) and each Defense 
Agency, the percentage of the funds referred to 
in subsection (a) that was expended during the 
preceding fiscal year, and are projected to be ex- 
pended during the current fiscal year and the 
ensuing fiscal year, for performance of depot- 
level maintenance and repair workloads by the 
public and private sectors. 

(2) Each report required under paragraph (1) 
shall include as a separate item any expenditure 
covered by section 2474(f) of this title that was 
made during the fiscal year covered by the re- 
port and shall specify the amount and nature of 
each such expenditure. 

(Added Pub. L. 100-456, div. A, title III, § 326(a), 
Sept. 29, 1988, 102 Stat. 1955; amended Pub. L. 
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101- 189, div. A, title III, §313, Nov. 29, 1989, 103 
Stat. 1412; Pub. L. 102-190, div. A, title III, 
§ 314(a)(1), Dec. 5, 1991, 105 Stat. 1336; Pub. L. 

102- 484, div. A, title III, §352(a)-(o), Oct. 23, 1992, 
106 Stat. 2378; Pub. L. 103-337, div. A, title III, 
§332, Oct. 5, 1994, 108 Stat. 2715; Pub. L. 104-106, 
div. A, title III, §§ 311(f)(1), 312(b), Feb. 10, 1996, 
110 Stat. 248, 250; Pub. L. 105-85, div. A, title III, 
§§357, 358, 363, Nov. 18, 1997, 111 Stat. 1695, 1702; 
Pub. L. 106-65, div. A, title III, §333, Oct. 5, 1999, 
113 Stat. 567; Pub. L. 107-107, div. A, title III, 
§341, Dec. 28, 2001, 115 Stat. 1060; Pub. L. 108-136, 
div. A, title III, §332, Nov. 24, 2003, 117 Stat. 1442; 
Pub. L. 108-375, div. A, title III, §321, Oct. 28, 
2004, 118 Stat. 1845; Pub. L. 109-364, div. A, title 
III, § 331(b), Oct. 17, 2006, 120 Stat. 2149; Pub. L. 
111-84, div. A, title III, §329, Oct. 28, 2009, 123 
Stat. 2256.) 

Amendments 

2009— Subsec. (d)(1). Pub. L. 111-84 substituted "90 
days after the date on which the budget of the Presi- 
dent for a fiscal year is submitted to Congress pursuant 
to section 1105 of title 31" for "April 1 of each year". 

2006— Subsec. (d). Pub. L. 109-364, § 331(b)(2), struck 
out "and Review" after "Annual Report" in heading. 

Subsec. (d)(2). Pub. L. 109-364, § 331(b)(1), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "Not later than 90 days after the date on which 
the Secretary submits a report under paragraph (1), the 
Comptroller General shall submit to Congress the 
Comptroller General's views on whether — 

"(A) the Department of Defense complied with the 
requirements of subsection (a) during the preceding 
fiscal year covered by the report; and 

"(B) the expenditure projections for the current fis- 
cal year and the ensuing fiscal year are reasonable." 
2004— Subsec. (d). Pub. L. 108-375 amended heading 
and text of subsec. (d) generally. Prior to amendment, 
text read as follows: 

"(1) Not later than February 1 of each year, the Sec- 
retary of Defense shall submit to Congress a report 
identifying, for each of the armed forces (other than 
the Coast Guard) and each Defense Agency, the per- 
centage of the funds referred to in subsection (a) that 
were expended during the preceding two fiscal years for 
performance of depot-level maintenance and repair 
workloads by the public and private sectors, as re- 
quired by this section. 

"(2) Not later than April 1 of each year, the Secretary 
of Defense shall submit to Congress a report identify- 
ing, for each of the armed forces (other than the Coast 
Guard) and each Defense Agency, the percentage of the 
funds referred to in subsection (a) that are projected to 
be expended during each of the next five fiscal years for 
performance of depot-level maintenance and repair 
workloads by the public and private sectors, as re- 
quired by this section. 

"(3) Not later than 60 days after the date on which 
the Secretary submits a report under this subsection, 
the Comptroller General shall submit to Congress the 
Comptroller General's views on whether — 

"(A) in the case of a report under paragraph (1), the 
Department of Defense has complied with the re- 
quirements of subsection (a) for the fiscal years cov- 
ered by the report; and 

"(B) in the case of a report under paragraph (2), the 
expenditure projections for future fiscal years are 
reasonable." 

2003— Subsecs. (d), (e). Pub. L. 108-136 redesignated 
subsec. (e) as (d) and struck out heading and text of 
former subsec. (d). Text read as follows: "Subsection (a) 
shall not apply with respect to the Sacramento Army 
Depot, Sacramento, California." 

2001— Subsecs. (b), (c). Pub. L. 107-107 added subsecs. 
(b) and (c) and struck out heading and text of former 
subsec. (c). Text read as follows: "The Secretary of the 



military department concerned and, with respect to a 
Defense Agency, the Secretary of Defense may waive 
the applicability of subsection (a) for a fiscal year, to 
a particular workload, or to a particular depot-level ac- 
tivity if the Secretary determines that the waiver is 
necessary for reasons of national security and notifies 
Congress regarding the reasons for the waiver." 

1999 — Subsec. (e). Pub. L. 106-65 amended heading and 
text of subsec. (e) generally. Text read as follows: 

"(1) Not later than February 1 of each year, the Sec- 
retary of Defense shall submit to Congress a report 
identifying, for each military department and Defense 
Agency, the percentage of the funds referred to in sub- 
section (a) that were expended during the preceding fis- 
cal year for performance of depot-level maintenance 
and repair workloads by the public and private sectors 
as required by section 2466 of this title. 

"(2) Not later than 90 days after the date on which 
the Secretary submits the annual report under para- 
graph (1), the Comptroller General shall submit to Con- 
gress the Comptroller General's views on whether the 
Department of Defense has complied with the require- 
ments of subsection (a) for the fiscal year covered by 
the report." 

1997— Pub. L. 105-85, §363, repealed Pub. L. 104-106, 
§ 311(f)(1). See 1996 Amendment note below. 

Subsec. (a). Pub. L. 105-85, §357, substituted "50 per- 
cent" for "40 percent". 

Subsec. (e). Pub. L. 105-85, §358, reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: "Not later than Janu- 
ary 15, 1995, the Secretary of Defense shall submit to 
Congress a report identifying, for each military depart- 
ment and Defense Agency, the percentage of funds re- 
ferred to in subsection (a) that was used during fiscal 
year 1994 to contract for the performance by non-Fed- 
eral Government personnel of depot-level maintenance 
and repair workload." 

1996— Pub. L. 104-106, § 311(f)(1), which directed repeal 
of this section, was repealed by Pub. L. 105-85, §363. 

Subsec. (b). Pub. L. 104-106, § 312(b), redesignated sub- 
sec. (b) as section 2472(a) of this title. 

1994— Subsec. (a). Pub. L. 103-337, § 332(a), amended 
heading and text of subsec. (a) generally. Prior to 
amendment, text read as follows: 

"(1) Except as provided in paragraph (2), the Sec- 
retary of a military department and, with respect to a 
Defense Agency, the Secretary of Defense, may not 
contract for the performance by non-Federal Govern- 
ment personnel of more than 40 percent of the depot- 
level maintenance workload for the military depart- 
ment or the Defense Agency. 

"(2) The Secretary of the Army shall provide for the 
performance by employees of the Department of De- 
fense of not less than the following percentages of 
Army aviation depot-level maintenance workload: 
"(A) For fiscal year 1993, 50 percent. 
"(B) For fiscal year 1994, 55 percent. 
"(C) For fiscal year 1995, 60 percent." 

Subsec. (b). Pub. L. 103-337, §332(b), inserted "and re- 
pair" after "maintenance" in two places. 

Subsec. (e). Pub. L. 103-337, § 332(c), amended heading 
and text of subsec. (e) generally. Prior to amendment, 
text read as follows: 

"(1) Not later than January 15, 1992, and January 15, 
1993, the Secretary of the Army and the Secretary of 
the Air Force shall jointly submit to Congress a report 
describing the progress during the preceding fiscal year 
to achieve and maintain the percentage of depot-level 
maintenance required to be performed by employees of 
the Department of Defense pursuant to subsection (a). 

"(2) Not later than January 15, 1994, the Secretary of 
each military department and the Secretary of De- 
fense, with respect to the Defense Agencies, shall joint- 
ly submit to Congress a report described in paragraph 
(1)." 

1992— Subsec. (a). Pub. L. 102-484, § 352(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "Percentage Limitation. — Not less 
than 60 percent of the funds available for each fiscal 
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year for depot-level maintenance of materiel managed 
for the Department of the Army and the Department of 
the Air Force shall be used for the performance of such 
depot-level maintenance by employees of the Depart- 
ment of Defense." 

Subsec. (c). Pub. L. 102-484, §352(b), substituted "The 
Secretary of the military department concerned and, 
with respect to a Defense Agency, the Secretary of De- 
fense" for "The Secretary of the Army, with respect to 
the Department of the Army, and the Secretary of the 
Air Force, with respect to the Department of the Air 
Force,". 

Subsec. (e). Pub. L. 102-484, § 352(c), designated exist- 
ing provisions as par. (1) and added par. (2). 

1991 — Pub. L. 102-190 substituted section catchline for 
one which read "Prohibition on certain depot mainte- 
nance workload competitions" and amended text gen- 
erally. Prior to amendment, text read as follows: "The 
Secretary of Defense shall prohibit the Secretary of the 
Army and the Secretary of the Air Force, in selecting 
an entity to perform any depot maintenance workload, 
from carrying out a competition for such selection — 

"(1) between or among maintenance activities of the 
Department of the Army and the Department of the Air 
Force; or 

"(2) between a maintenance activity of either such 
department and a private contractor." 

1989 — Pub. L. 101-189, in introductory provisions, sub- 
stituted "shall prohibit" for "may not require", "Army 
and" for "Army or", and "from carrying out" for "to 
carry out". 

Congressional Findings 

Section 331 of Pub. L. 103-337 provided that: "Con- 
gress makes the following findings: 

"(1) By providing the Armed Forces with a critical 
capacity to respond to the needs of the Armed Forces 
for depot-level maintenance and repair of weapon sys- 
tems and equipment, the depot-level maintenance 
and repair activities of the Department of Defense 
play an essential role in maintaining the readiness of 
the Armed Forces. 

"(2) It is appropriate for the capability of the depot- 
level maintenance and repair activities of the Depart- 
ment of Defense to perform maintenance and repair 
of weapon systems and equipment to be based on poli- 
cies that take into consideration the readiness, mobi- 
lization, and deployment requirements of the mili- 
tary departments. 

"(3) It is appropriate for the management of em- 
ployees of the depot-level maintenance and repair ac- 
tivities of the Department of Defense to be based on 
the amount of workload necessary to be performed by 
such activities to maintain the readiness of the weap- 
on systems and equipment of the military depart- 
ments and on the funds made available for the per- 
formance of such workload." 

Rbutilization Initiative for Depot-Level Activities 

Section 337 of Pub. L. 103-337 provided that: 
"(a) Program Authorized. — The Secretary of Defense 
shall conduct activities to encourage commercial firms 
to enter into partnerships with depot-level activities of 
the military departments for the purposes of — 

"(1) demonstrating commercial uses of the depot- 
level activities that are related to the principal mis- 
sion of the depot-level activities; 

"(2) preserving employment and skills of employees 
currently employed by the depot-level activities or 
providing for the reemployment and retraining of em- 
ployees who, as the result of the closure, realign- 
ment, or reduced in-house workload of such activi- 
ties, may become unemployed; and 

"(3) supporting the goals of other defense conver- 
sion, reinvestment, and transition assistance pro- 
grams while also allowing the depot-level activities 
to remain in operation to continue to perform their 
defense readiness mission. 

"(b) Conditions. — The Secretary shall ensure that ac- 
tivities conducted under this section — 



"(1) do not interfere with the closure or realign- 
ment of a depot-level activity of the military depart- 
ments under a base closure law; and 

"(2) do not adversely affect the readiness or pri- 
mary mission of a participating depot-level activity." 

Continuation op Percentage Limitations on 
Performance of Depot-Level Maintenance 

Pub. L. 103-160, div. A, title III, §343, Nov. 30, 1993, 107 
Stat. 1624, provided that: "The Secretary of Defense 
shall ensure that the percentage limitations applicable 
to the depot-level maintenance workload performed by 
non-Federal Government personnel set forth in section 
2466 of title 10, United States Code, are adhered to." 

Effect of 1992 Amendments on Existing Contracts 

Section 352(d) of Pub. L. 102-484 provided that: "The 
Secretary of a military department and the Secretary 
of Defense, with respect to the Defense Agencies, may 
not cancel a depot-level maintenance contract in effect 
on the date of the enactment of this Act [Oct. 23, 1992] 
in order to comply with the requirements of section 
2466(a) of title 10, United States Code, as amended by 
subsection (a)." 

Prohibition on Cancellation of Contracts in 
Effect on December 5, 1991 

Section 314(a)(3) of Pub. L. 102-190 provided that: 
"The Secretary of the Army and the Secretary of the 
Air Force may not cancel a depot-level maintenance 
contract in effect on the date of the enactment of this 
Act [Dec. 5, 1991] in order to comply with the require- 
ments of section 2466(a) of such title, as amended by 
subsection (a)." 

Competition Pilot Program; Review and Report 

Pub. L. 102-190, div. A, title III, §314(b)-(d), Dec. 5, 
1991, 105 Stat. 1337, as amended by Pub. L. 102-484, div. 
A, title III, §354, Oct. 23, 1992, 106 Stat. 2379, required 
the Comptroller General to submit to Congress, not 
later than Feb. 1, 1994, an evaluation of all depot main- 
tenance workloads of the Department of Defense that 
were performed by an entity selected pursuant to com- 
petitive procedures, and required the Secretary of De- 
fense to submit to Congress, not later than Dec. 1, 1993, 
a report containing a five-year strategy of the Depart- 
ment of Defense to use competitive procedures for the 
selection of entities to perform depot maintenance 
workloads and describing the cost savings anticipated. 

Pilot Program for Depot Maintenance Workload 
Competition 

Pub. L. 101-510, div. A, title IX, §922, Nov. 5, 1990, 104 
Stat. 1627, authorized a depot maintenance workload 
competition pilot program during fiscal year 1991, out- 
lined elements of the program, and provided for a re- 
port not later than Mar. 31, 1992, to congressional de- 
fense committees, prior to repeal by Pub. L. 102-190, 
div. A, title III, § 314(b)(2), Dec. 5, 1991, 105 Stat. 1337. 

[§2467. Repealed. Pub. L. 110-181, div. A, title III, 
§ 322(b)(1), Jan. 28, 2008, 122 Stat. 59] 

Section, added Pub. L. 100-456, div. A, title III, 
§ 331(a), Sept. 29, 1988, 102 Stat. 1957; amended Pub. L. 
106-65, div. A, title III, § 342(a), (b)(1), Oct. 5, 1999, 113 
Stat. 569; Pub. L. 107-107, div. A, title X, §1048(a)(22), 
Dec. 28, 2001, 115 Stat. 1224, related to cost comparisons: 
inclusion of retirement costs; consultation with em- 
ployees; waiver of comparison. 

[§ 2468. Repealed. Pub. L. 107-107, div. A, title X, 
§ 1048(e)(10)(A), Dec. 28, 2001, 115 Stat. 1228] 

Section, added Pub. L. 101-189, div. A, title XI, 
§ 1131(a)(1), Nov. 29, 1989, 103 Stat. 1560; amended Pub. L. 
101-510, div. A, title IX, §921, Nov. 5, 1990, 104 Stat. 1627; 
Pub. L. 102-190, div. A, title III, §315(a), Dec. 5, 1991, 105 
Stat. 1337; Pub. L. 103-160, div. A, title III, § 370(c), Nov. 
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30, 1993, 10V Stat. 1634; Pub. L. 103-337, div. A, title III, 
§ 386(c), Oct. 5, 1994, 108 Stat. 2742, related to authority 
of military base commanders over contracting- for com- 
mercial activities. 

§2469. Contracts to perform workloads pre- 
viously performed by depot-level activities of 
the Department of Defense: requirement of 
competition 

(a) Requirement for Competition.— The Sec- 
retary of Defense shall ensure that the perform- 
ance of a depot-level maintenance and repair 
workload described in subsection (b) is not 
changed to performance by a contractor or by 
another depot-level activity of the Department 
of Defense unless the change is made using — 

(1) merit-based selection procedures for com- 
petitions among all depot-level activities of 
the Department of Defense; or 

(2) competitive procedures for competitions 
among private and public sector entities. 

(b) Scope. — Except as provided in subsection 
(c), subsection (a) applies to any depot-level 
maintenance and repair workload that has a 
value of not less than $3,000,000 (including the 
cost of labor and materials) and is being per- 
formed by a depot-level activity of the Depart- 
ment of Defense. 

(c) Exception for Public-Private Partner- 
ships. — The requirements of subsection (a) may 
be waived in the case of a depot-level mainte- 
nance and repair workload that is performed at 
a Center of Industrial and Technical Excellence 
designated under subsection (a) of section 2474 of 
this title by a public-private partnership entered 
into under subsection (b) of such section consist- 
ing of a depot-level activity and a private en- 
tity. 

(d) Inapplicability of OMB Circular A-76 — 
Office of Management and Budget Circular A-76 
(or any successor administrative regulation or 
policy) does not apply to a performance change 
to which subsection (a) applies. 

(Added Pub. L. 102-484, div. A, title III, § 353(a), 
Oct. 23, 1992, 106 Stat. 2378; amended Pub. L. 
103-160, div. A, title III, §346, title XI, § 1182(a)(7), 
Nov. 30, 1993, 107 Stat. 1625, 1771; Pub. L. 103-337, 
div. A, title III, §338, Oct. 5, 1994, 108 Stat. 2718; 
Pub. L. 104-106, div. A, title III, § 311(f)(1), Feb. 
10, 1996, 110 Stat. 248; Pub. L. 105-85, div. A, title 
III, §§ 355(b), 363, Nov. 18, 1997, 111 Stat. 1694, 1702; 
Pub. L. 106-65, div. A, title III, §334, Oct. 5, 1999, 
113 Stat. 568; Pub. L. 108-136, div. A, title III, 
§333, Nov. 24, 2003, 117 Stat. 1442.) 

Amendments 

2003— Subsec. (b). Pub. L. 108-136, §333(1), substituted 
"Except as provided in subsection (c), subsection" for 
"Subsection". 

Subsecs. (c), (d). Pub. L. 108-136, §333(2), (3), added 
subsec. (c) and redesignated former subsec. (c) as (d). 

1999— Subsec. (b). Pub. L. 106-65 inserted "(including 
the cost of labor and materials)" after "$3,000,000". 

1997— Pub. L. 105-85, §363, repealed Pub. L. 104-106, 
§ 311(f)(1). See 1996 Amendment note below. 

Subsecs. (a), (b). Pub. L. 105-85, § 355(b), substituted 
"maintenance and repair" for "maintenance or repair". 

1996— Pub. L. 104-106, § 311(f)(1), which directed repeal 
of this section, was repealed by Pub. L. 105-85, §363. 

1994 — Pub. L. 103-337 amended section generally. Prior 
to amendment, section read as follows: 

"(a) Requirement for Competition. — The Secretary 
of Defense or the Secretary of a military department 



may not change the performance of a depot-level main- 
tenance workload that has a value of not less than 
$3,000,000 and is being performed by a depot-level activ- 
ity of the Department of Defense to performance by a 
contractor unless the Secretary uses competitive pro- 
cedures for the selection of the contractor to perform 
such workload. 

"(b) Inapplicability op OMB Circular A-76. — The 
use of Office of Management and Budget Circular A-76 
shall not apply to a performance change under sub- 
section (a)." 

1993— Pub. L. 103-160, §346, amended section, as 
amended by Pub. L. 103-160, § 1182(a)(7), (h), by designat- 
ing existing provisions as subsec. (a), inserting heading, 
striking out "threshold" before "value", substituting 
"to performance by a contractor unless the Secretary 
uses competitive procedures for the selection of the 
contractor to perform such workload" for "unless the 
Secretary uses competitive procedures to make the 
change", and adding subsec. (b). 

Pub. L. 103-160, §1182(a)(7), struck out ", prior to any 
such change," after "Department of Defense unless". 

[§ 2469a. Repealed. Pub. L. 107-314, div. A, title 
III, § 333(a), Dec. 2, 2002, 116 Stat. 2514] 

Section, added Pub. L. 105-85, div. A, title III, 
§ 359(a)(1), Nov. 18, 1997, 111 Stat. 1696; amended Pub. L. 
106-65, div. A, title III, §335, title X, §1066(a)(20), Oct. 5, 
1999, 113 Stat. 568, 771, related to use of competitive pro- 
cedures in contracting for performance of depot-level 
maintenance and repair workloads formerly performed 
at closed or realigned military installations. 

§2470. Depot-level activities of the Department 
of Defense: authority to compete for mainte- 
nance and repair workloads of other Federal 
agencies 

A depot-level activity of the Department of 
Defense shall be eligible to compete for the per- 
formance of any depot-level maintenance and 
repair workload of a Federal agency for which 
competitive procedures are used to select the 
entity to perform the workload. 

(Added Pub. L. 103-337, div. A, title III, § 335(a), 
Oct. 5, 1994, 108 Stat. 2716.) 

[§2471. Repealed. Pub. L. 106-398, §1 [[div. A], 
title III, § 341(g)(1)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-64] 

Section, added Pub. L. 103-337, div. A, title III, 
§ 336(a), Oct. 5, 1994, 108 Stat. 2717; amended Pub. L. 
104-106, div. A, title XV, § 1503(a)(26), Feb. 10, 1996, 110 
Stat. 512; Pub. L. 105-85, div. A, title III, § 361(b)(1), Nov. 
18, 1997, 111 Stat. 1701, related to lease of excess depot- 
level equipment and facilities by persons outside the 
Department of Defense. 

§2472. Prohibition on management of depot em- 
ployees by end strength 

The civilian employees of the Department of 
Defense, including the civilian employees of the 
military departments and the Defense Agencies, 
who perform, or are involved in the performance 
of, depot-level maintenance and repair work- 
loads may not be managed on the basis of any 
constraint or limitation in terms of man years, 
end strength, full-time equivalent positions, or 
maximum number of employees. Such employ- 
ees shall be managed solely on the basis of the 
available workload and the funds made available 
for such depot-level maintenance and repair. 

(Added and amended Pub. L. 104-106, div. A, title 
III, § 312(a), (b), Feb. 10, 1996, 110 Stat. 250; Pub. 
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L. 105-85, div. A, title III, §360, Nov. 18, 1997, 111 
Stat. 1700; Pub. L. 106-65, div. A, title X, §1067(1), 
Oct. 5, 1999, 113 Stat. 774; Pub. L. 108-375, div. A, 
title III, § 322(a), (b)(1), Oct. 28, 2004, 118 Stat. 
1846.) 

Codification 

The text of section 2466(b) of this title, which was 
transferred to this section and redesignated subsec. (a) 
by Pub. L. 104-106, § 312(b), was based on Pub. L. 102-190, 
div. A, title III, § 314(a)(1), Dec. 5, 1991, 105 Stat. 1336; 
Pub. L. 103-337, div. A, title III, § 332(b), Oct. 5, 1994, 108 
Stat. 2715. 

Amendments 

2004— Pub. L. 108-375 substituted "Prohibition on 
management of depot employees by end strength" for 
"Management of depot employees" in section catch- 
line, struck out subsec. (a) designation and heading be- 
fore "The civilian", and struck out heading and text of 
subsec. (b). Text read as follows: "Not later than De- 
cember 1 of each fiscal year, the Secretary of Defense 
shall submit to the Committee on Armed Services of 
the Senate and the Committee on Armed Services of 
the House of Representatives a report on the number of 
employees employed and expected to be employed by 
the Department of Defense during that fiscal year to 
perform depot-level maintenance and repair of mate- 
riel. The report shall indicate whether that number is 
sufficient to perform the depot-level maintenance and 
repair functions for which funds are expected to be pro- 
vided for that fiscal year for performance by Depart- 
ment of Defense employees." 

1999— Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1997— Subsec. (a). Pub. L. 105-85 inserted first sen- 
tence and struck out former first sentence which read 
as follows: "The civilian employees of the Department 
of Defense involved in the depot-level maintenance and 
repair of materiel may not be managed on the basis of 
any end-strength constraint or limitation on the num- 
ber of such employees who may be employed on the last 
day of a fiscal year." 

1996— Subsec. (a). Pub. L. 104-106, § 312(b), renumbered 
section 2466(b) of this title as subsec. (a) of this section. 

Submission op Initial Report 

Pub. L. 104-106, div. A, title III, § 312(c), Feb. 10, 1996, 
110 Stat. 250, required the report under subsec. (b) of 
this section for fiscal year 1996 to be submitted not 
later than Mar. 15, 1996. 

[§2473. Repealed. Pub. L. 111-383, div. A, title 
VIII, § 822(a), Jan. 7, 2011, 124 Stat. 4268] 

Section, added Pub. L. 104-201, div. A, title VIII, 
§ 832(a), Sept. 23, 1996, 110 Stat. 2616; amended Pub. L. 
105-261, div. A, title VIII, §809(a)-(d), Oct. 17, 1998, 112 
Stat. 2085, 2086; Pub. L. 106-65, div. A, title VIII, § 815(b), 
Oct. 5, 1999, 113 Stat. 712; Pub. L. 111-84, div. A, title 
VIII, § 818(a), Oct. 28, 2009, 123 Stat. 2408, required the 
Secretary of Defense to place conditions on the pro- 
curement of property or services in order to preserve 
the small arms production industrial base. 

§2474. Centers of Industrial and Technical Excel- 
lence: designation; public-private partner- 
ships 

(a) Designation.— (1) The Secretary concerned, 
or the Secretary of Defense in the case of a De- 
fense Agency, shall designate each depot-level 
activity or military arsenal facility of the mili- 
tary departments and the Defense Agencies 
(other than facilities approved for closure or 
major realignment under the Defense Base Clo- 
sure and Realignment Act of 1990 (part A of title 



XXIX of Public Law 101-510; 10 U.S.C. 2687 note)) 
as a Center of Industrial and Technical Excel- 
lence in the recognized core competencies of the 
designee. 

(2) The Secretary of Defense shall establish a 
policy to encourage the Secretary of each mili- 
tary department and the head of each Defense 
Agency to reengineer industrial processes and 
adopt best-business practices at their Centers of 
Industrial and Technical Excellence in connec- 
tion with their core competency requirements, 
so as to serve as recognized leaders in their core 
competencies throughout the Department of De- 
fense and in the national technology and indus- 
trial base (as defined in section 2500(1) of this 
title). 

(3) The Secretary of a military department 
may conduct a pilot program, consistent with 
applicable requirements of law, to test any prac- 
tices referred to in paragraph (2) that the Sec- 
retary determines could improve the efficiency 
and effectiveness of operations at Centers of In- 
dustrial and Technical Excellence, improve the 
support provided by the Centers for the armed 
forces user of the services of the Centers, and 
enhance readiness by reducing the time that it 
takes to repair equipment. 

(b) Public-Private Partnerships.— (1) To 
achieve one or more objectives set forth in para- 
graph (2), the Secretary designating a Center of 
Industrial and Technical Excellence under sub- 
section (a) may authorize and encourage the 
head of the Center to enter into public-private 
cooperative arrangements (in this section re- 
ferred to as a "public-private partnership") to 
provide for any of the following: 

(A) For employees of the Center, private in- 
dustry, or other entities outside the Depart- 
ment of Defense to perform (under contract, 
subcontract, or otherwise) work related to the 
core competencies of the Center, including any 
depot-level maintenance and repair work that 
involves one or more core competencies of the 
Center. 

(B) For private industry or other entities 
outside the Department of Defense to use, for 
any period of time determined to be consistent 
with the needs of the Department of Defense, 
any facilities or equipment of the Center that 
are not fully utilized for a military depart- 
ment's own production or maintenance re- 
quirements. 

(2) The objectives for exercising the authority 
provided in paragraph (1) follows: 

(A) To maximize the utilization of the ca- 
pacity of a Center of Industrial and Technical 
Excellence. 

(B) To reduce or eliminate the cost of owner- 
ship of a Center by the Department of Defense 
in such areas of responsibility as operations 
and maintenance and environmental remedi- 
ation. 

(C) To reduce the cost of products of the De- 
partment of Defense produced or maintained 
at a Center. 

(D) To leverage private sector investment 
in — 

(i) such efforts as plant and equipment re- 
capitalization for a Center; and 

(ii) the promotion of the undertaking of 
commercial business ventures at a Center. 
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(E) To foster cooperation between the armed 
forces and private industry. 

(3) If the Secretary concerned, or the Sec- 
retary of Defense in the case of a Defense Agen- 
cy, authorizes the use of public-private partner- 
ships under this subsection, the Secretary shall 
submit to Congress a report evaluating the need 
for loan guarantee authority, similar to the 
ARMS Initiative loan guarantee program under 
section 4555 of this title, to facilitate the estab- 
lishment of public-private partnerships and the 
achievement of the objectives set forth in para- 
graph (2). 

(c) Private Sector Use of Excess Capac- 
ity. — Any facilities or equipment of a Center of 
Industrial and Technical Excellence made avail- 
able to private industry may be used to perform 
maintenance or to produce goods in order to 
make more efficient and economical use of Gov- 
ernment-owned industrial plants and encourage 
the creation and preservation of jobs to ensure 
the availability of a workforce with the nec- 
essary manufacturing and maintenance skills to 
meet the needs of the armed forces. 

(d) Crediting of Amounts for Perform- 
ance. — Amounts received by a Center for work 
performed under a public-private partnership 
shall be credited to the appropriation or fund, 
including a working-capital fund, that incurs 
the cost of performing the work. Consideration 
in the form of rental payments or (notwith- 
standing section 3302(b) of title 31) in other 
forms may be accepted for a use of property ac- 
countable under a contract performed pursuant 
to this section. Notwithstanding section 2667(d) 1 
of this title, revenues generated pursuant to this 
section shall be available for facility operations, 
maintenance, and environmental restoration at 
the Center where the leased property is located. 

(e) Availability of Excess Equipment to Pri- 
vate-Sector Partners. — Equipment or facili- 
ties of a Center of Industrial and Technical Ex- 
cellence may be made available for use by a pri- 
vate-sector entity under this section only if — 

(1) the use of the equipment or facilities will 
not have a significant adverse effect on the 
readiness of the armed forces, as determined 
by the Secretary concerned or, in the case of 
a Center in a Defense Agency, by the Sec- 
retary of Defense; and 

(2) the private-sector entity agrees — 

(A) to reimburse the Department of De- 
fense for the direct and indirect costs (in- 
cluding any rental costs) that are attrib- 
utable to the entity's use of the equipment 
or facilities, as determined by that Sec- 
retary; and 

(B) to hold harmless and indemnify the 
United States from — 

(i) any claim for damages or injury to 
any person or property arising out of the 
use of the equipment or facilities, except 
under the circumstances described in sec- 
tion 2563(c)(3) of this title; and 

(ii) any liability or claim for damages or 
injury to any person or property arising 
out of a decision by the Secretary con- 
cerned or the Secretary of Defense to sus- 



iSee References in Text note below. 



pend or terminate that use of equipment 
or facilities during a war or national emer- 
gency. 

(f) Exclusion of Certain Expenditures From 
Percentage Limitation. — Amounts expended for 
the performance of a depot-level maintenance 
and repair workload by non-Federal Government 
personnel at a Center of Industrial and Tech- 
nical Excellence under any contract shall not be 
counted for purposes of applying the percentage 
limitation in section 2466(a) of this title if the 
personnel are provided by private industry or 
other entities outside the Department of De- 
fense pursuant to a public-private partnership. 

(g) Construction of Provision. — Nothing in 
this section may be construed to authorize a 
change, otherwise prohibited by law, from the 
performance of work at a Center of Industrial 
and Technical Excellence by Department of De- 
fense personnel to performance by a contractor. 

(Added Pub. L. 105-85, div. A, title III, § 361(a)(1), 
Nov. 18, 1997, 111 Stat. 1700; amended Pub. L. 

106- 398, §1 [[div. A], title III, §341(a)-(e)], Oct. 30, 

2000, 114 Stat. 1654, 1654A-61 to 1654A-63; Pub. L. 

107- 107, div. A, title III, §§342, 343(b), Dec. 28, 

2001, 115 Stat. 1060, 1061; Pub. L. 107-314, div. A, 
title III, §334, Dec. 2, 2002, 116 Stat. 2514; Pub. L. 

108- 375, div. A, title III, §323, title X, § 1084(d)(20), 
Oct. 28, 2004, 118 Stat. 1846, 2062; Pub. L. 109-364, 
div. A, title III, § 331(a), Oct. 17, 2006, 120 Stat. 
2149; Pub. L. 112-81, div. A, title III, §322, Dec. 31, 
2011, 125 Stat. 1362.) 

References in Text 

Subsection (d) of section 2667 of this title, referred to 
in subsec. (d), was redesignated subsec. (e) and a new 
subsec. (d) was added by Pub. L. 109-364, div. A, title VI, 
§ 662(b), Oct. 17, 2006, 120 Stat. 2263. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 112-81 inserted "or mili- 
tary arsenal facility" after "depot-level activity". 

2006— Subsec. (f). Pub. L. 109-364 struck out "(1)" be- 
fore "Amounts", "entered into during fiscal years 2003 
through 2009" before "shall not be counted", and par. 
(2) which read as follows: "All funds covered by para- 
graph (1) shall be included as a separate item in the re- 
ports required under paragraphs (1), (2), and (3) of sec- 
tion 2466(d) of this title." 

2004— Subsec. (f)(1). Pub. L. 108-375, §323, substituted 
"through 2009" for "through 2006". 

Subsec. (f)(2). Pub. L. 108-375, §1084(d)(20), substituted 
"section 2466(d)" for "section 2466(e)". 

2002— Subsec. (f)(1). Pub. L. 107-314, §334(1), sub- 
stituted "Amounts expended for the performance of a 
depot-level maintenance and repair workload by non- 
Federal Government personnel at a Center of Industrial 
and Technical Excellence under any contract entered 
into during fiscal years 2003 through 2006" for 
"Amounts expended out of funds described in paragraph 
(2) for the performance of a depot-level maintenance 
and repair workload by non-Federal Government per- 
sonnel at a Center of Industrial and Technical Bxcel- 

Subsec. (f)(2), (3). Pub. L. 107-314, §334(2), (3), redesig- 
nated par. (3) as (2) and struck out former par. (2) which 
read as follows: "The funds referred to in paragraph (1) 
are funds available to the military departments and 
Defense Agencies for depot-level maintenance and re- 
pair workloads for fiscal years 2002 through 2005." 

2001— Subsec. (e)(2)(B)(i). Pub. L. 107-107, § 343(b), sub- 
stituted "under the circumstances described in section 
2563(c)(3) of this title" for "in a case of willful conduct 
or gross negligence". 
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Subsecs. (f), (g). Pub. L. 107-107, §342, added subsec. (f) 
and redesignated former subsec. (f) as (g). 

2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
III, §341(a)(l)], substituted "The Secretary concerned, 
or the Secretary of Defense in the case of a Defense 
Agency," for "The Secretary of Defense" and "of the 
designee" for "of the activity". 

Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title III, 
§341(a)(2)], inserted "of Defense" after "The Secretary" 
and substituted "Centers of Industrial and Technical 
Excellence" for "depot-level activities". 

Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title III, 
§341(a)(3)], substituted "operations at Centers of Indus- 
trial and Technical Excellence" for "depot-level oper- 
ations", "by the Centers" for "by depot-level activi- 
ties", and "of the Centers" for "of such activities". 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title III, 
§ 341(b)], amended heading and text of subsec. (b) gener- 
ally. Prior to amendment, text read as follows: "The 
Secretary of Defense shall enable Centers of Industrial 
and Technical Excellence to enter into public-private 
cooperative arrangements for the performance of 
depot-level maintenance and repair at such Centers and 
shall encourage the use of such arrangements to maxi- 
mize the utilization of the capacity at such Centers. A 
public-private cooperative arrangement under this sub- 
section shall be known as a 'public-private partner- 
ship'." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title III, 
§341(c)(3)], added subsec. (c). Former subsec. (c) redesig- 
nated (d). 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title III, 
§ 341(d)], inserted at end "Consideration in the form of 
rental payments or (notwithstanding section 3302(b) of 
title 31) in other forms may be accepted for a use of 
property accountable under a contract performed pur- 
suant to this section. Notwithstanding section 2667(d) 
of this title, revenues generated pursuant to this sec- 
tion shall be available for facility operations, mainte- 
nance, and environmental restoration at the Center 
where the leased property is located." 

Pub. L. 106-398, §1 [[div. A], title III, §341(c)(l), (2)], 
redesignated subsec. (c) as (d) and struck out heading 
and text of former subsec. (d). Text read as follows: 
"The policy required under subsection (a) shall include 
measures to enable a private sector entity that enters 
into a partnership arrangement under subsection (b) or 
leases excess equipment and facilities at a Center of In- 
dustrial and Technical Excellence pursuant to section 
2471 of this title to perform additional work at the Cen- 
ter, subject to the limitations outlined in subsection 
(b) of such section, outside of the types of work nor- 
mally assigned to the Center." 

Subsecs. (e), (f). Pub. L. 106-398, §1 [[div. A], title III, 
§ 341(e)], added subsecs. (e) and (f). 

Reporting Requirement 

Pub. L. 105-85, div. A, title III, § 361(c), Nov. 18, 1997, 
111 Stat. 1701, provided that, not later than Mar. 1, 1999, 
the Secretary of Defense was to submit to Congress a 
report on the policies established by the Secretary pur- 
suant to this section to implement the requirements of 
this section. 

§2475. Consolidation, restructuring, or re- 
engineering of organizations, functions, or 
activities: notification requirements 

(a) Requirement To Submit Plan Annually.— 
Concurrently with the submission of the Presi- 
dent's annual budget request under section 1105 
of title 31, the Secretary of Defense shall submit 
to Congress each Strategic Sourcing Plan of Ac- 
tion for the Department of Defense (as identified 
in the Department of Defense Interim Guidance 
dated February 29, 2000, or any successor Depart- 
ment of Defense guidance or directive), for the 
following year. 



(b) NOTIFICATION OF DECISION TO EXECUTE 

Plan. — If a decision is made to consolidate, re- 
structure, or reengineer an organization, func- 
tion, or activity of the Department of Defense 
pursuant to a Strategic Sourcing Plan of Action 
described in subsection (a), and such consolida- 
tion, restructuring, or reengineering would re- 
sult in a manpower reduction affecting 50 or 
more personnel of the Department of Defense 
(including military and civilian personnel) — 

(1) the Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and the House of Representatives a report 
describing that decision, including — 

(A) a projection of the savings that will be 
realized result of the consolidation, re- 
structuring, or reengineering, compared 
with the cost incurred by the Department of 
Defense to perform the function or to oper- 
ate the organization or activity prior to 
such proposed consolidation, restructuring, 
or reengineering; 

(B) a description of all missions, duties, or 
military requirements that will be affected 
as a result of the decision to consolidate, re- 
structure, or reengineer the organization, 
function, or activity that was analyzed; 

(C) the Secretary's certification that the 
consolidation, restructuring, or reengineer- 
ing will not result in any diminution of mili- 
tary readiness; 

(D) a schedule for performing the consoli- 
dation, restructuring, or reengineering; and 

(E) the Secretary's certification that the 
entire analysis for the consolidation, re- 
structuring, or reengineering is available for 
examination; and 

(2) the head of the Defense Agency or the 
Secretary of the military department con- 
cerned may not implement the plan until 30 
days after the date that the agency head or 
Secretary submits notification to the Commit- 
tees on Armed Services of the Senate and 
House of Representatives of the intent to 
carry out such plan. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 353(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-72.) 

§2476. Minimum capital investment for certain 
depots 

(a) Minimum Investment. — Each fiscal year, 
the Secretary of a military department shall in- 
vest in the capital budgets of the covered depots 
of that military department a total amount 
equal to not less than six percent of the average 
total combined maintenance, repair, and over- 
haul workload funded at all the depots of that 
military department for the preceding three fis- 
cal years. 

(b) Capital Budget. — For purposes of this sec- 
tion, the capital budget of a depot includes in- 
vestment funds spent to modernize or improve 
the efficiency of depot facilities, equipment, 
work environment, or processes in direct sup- 
port of depot operations, but does not include 
funds spent for sustainment of existing facili- 
ties, infrastructure, or equipment. 

(c) Waiver. — The Secretary of Defense may 
waive the requirement under subsection (a) with 
respect to a military department for a fiscal 
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year if the Secretary determines that the waiver 
is necessary for reasons of national security. 
Whenever the Secretary makes such a waiver, 
the Secretary shall notify the congressional de- 
fense committees of the waiver and the reasons 
for the waiver. 

(d) Annual Report. — (1) Not later than 45 days 
after the date on which the President submits to 
Congress the budget for a fiscal year under sec- 
tion 1105 of title 31, the Secretary of Defense 
shall submit to the congressional defense com- 
mittees a report containing budget justification 
documents summarizing the level of capital in- 
vestment for each military department as of the 
end of the preceding fiscal year. 

(2) Each report submitted under paragraph (1) 
shall include the following: 

(A) A specification of any statutory, regu- 
latory, or operational impediments to achiev- 
ing the requirement under subsection (a) with 
respect to each military department. 

(B) A description of the benchmarks for cap- 
ital investment established for each covered 
depot and military department and the rela- 
tionship of the benchmarks to applicable per- 
formance measurement methods used in the 
private sector. 

(C) If the requirement under subsection (a) is 
not met for a military department for the fis- 
cal year covered by the report, a statement of 
the reasons why the requirement was not met 
and a plan of actions for meeting the require- 
ment for the fiscal year beginning in the year 
in which such report is submitted. 

(D) Separate consideration and reporting of 
Navy depots and Marine Corps depots. 

(E) A table showing the funded workload 
performed by each covered depot for the pre- 
ceding three fiscal years and actual invest- 
ment funds allocated to each depot for the pe- 
riod covered by the report. 

(e) Covered Depot. — In this section, the term 
"covered depot" means any of the following: 

(1) With respect to the Department of the 
Army: 

(A) Anniston Army Depot, Alabama. 

(B) Letterkenny Army Depot, Pennsyl- 
vania. 

(C) Tobyhanna Army Depot, Pennsylvania. 

(D) Corpus Christi Army Depot, Texas. 

(E) Red River Army Depot, Texas. 

(F) Watervliet Arsenal, New York. 

(G) Rock Island Arsenal, Illinois. 

(H) Pine Bluff Arsenal, Arkansas. 

(I) Tooele Army Depot, Utah. 

(2) With respect to the Department of the 
Navy: 

(A) The following Navy depots: 

(i) Fleet Readiness Center East Site, 
Cherry Point, North Carolina. 

(ii) Fleet Readiness Center Southwest 
Site, North Island, California. 

(iii) Fleet Readiness Center Southeast 
Site, Jacksonville, Florida. 

(iv) Portsmouth Naval Shipyard, Maine. 

(v) Pearl Harbor Naval Shipyard, Hawaii. 

(vi) Puget Sound Naval Shipyard, Wash- 
ington. 

(vii) Norfolk Naval Shipyard, Virginia. 

(B) The following Marine Corps depots: 



(i) Marine Corps Logistics Base, Albany, 
Georgia. 

(ii) Marine Corps Logistics Base, Bar- 
stow, California. 

(3) With respect to the Department of the 
Air Force: 

(A) Warner-Robins Air Logistics Center, 
Georgia. 

(B) Ogden Air Logistics Center, Utah. 

(C) Oklahoma City Air Logistics Center, 
Oklahoma. 

(Added Pub. L. 109-364, div. A, title III, § 332(a), 
Oct. 17, 2006, 120 Stat. 2149; amended Pub. L. 
110-417, [div. A], title III, §327, Oct. 14, 2008, 122 
Stat. 4418; Pub. L. 111-383, div. A, title X, 
§1075(b)(36), Jan. 7, 2011, 124 Stat. 4371; Pub. L. 
112-81, div. A, title III, §325, Dec. 31, 2011, 125 
Stat. 1364.) 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, §325(1), inserted 
"maintenance, repair, and overhaul" after "combined". 

Subsec. (b). Pub. L. 112-81, §325(2), substituted "in- 
cludes investment funds spent to modernize or improve 
the efficiency of depot facilities, equipment, work envi- 
ronment, or processes in direct support" for "includes 
investment funds spent on depot infrastructure, equip- 
ment, and process improvement in direct support" and 
inserted ", but does not include funds spent for sus- 
tainment of existing facilities, infrastructure, or equip- 
ment" before period at end. 

Subsec. (d)(2)(D). Pub. L. 111-383 substituted "Navy 
depots" for "Navy Depots". 

Subsec. (d)(2)(E). Pub. L. 112-81, §325(3), which di- 
rected addition of subpar. (E) at end of subsec. (d), was 
executed by adding subpar. (E) at end of par. (2) of sub- 
sec. (d) to reflect the probable intent of Congress. 

Subsec. (e)(l)(I). Pub. L. 112-81, §325(4), added subpar. 
(I). 

2008— Subsec. (d)(2)(D). Pub. L. 110-417, § 327(b)(1), 
added subpar. (D). 

Subsec. (e)(1)(F) to (H). Pub. L. 110-417, § 327(a), added 
subpars. (P) to (H). 

Subsec. (e)(2). Pub. L. 110-417, § 327(b)(2), inserted in- 
troductory provisions for subpars. (A) and (B), redesig- 
nated former subpars. (A) to (G) as els. (i) to (vii), re- 
spectively, of subpar. (A) and realigned margins, and 
redesignated former subpars. (H) and (I) as els. (i) and 
(ii), respectively, of subpar. (B) and realigned margins. 

Effective Date 

Pub. L. 109-364, div. A, title III, § 332(c), Oct. 17, 2006, 
120 Stat. 2150, provided that: "Section 2476 of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2006." 

Two Year Phase-in for Departments of the Army 
and the Navy 

Pub. L. 109-364, div. A, title III, §332(d), Oct. 17, 2006, 
120 Stat. 2150, provided that: 

"(1) Reduced percentage of required investment 
for fiscal years 2007 and 2008. — The Secretary of the 
Army shall apply subsection (a) of section 2476 of title 
10, United States Code, as added by subsection (a), to 
the covered depots of the Army, and the Secretary of 
the Navy shall apply such subsection to the covered de- 
pots of the Department of the Navy — 

"(A) for fiscal year 2007, by substituting 'four per- 
cent' for 'six percent'; and 

"(B) for fiscal year 2008, by substituting 'five per- 
cent' for 'six percent'. 

"(2) Covered depots. — In this subsection, the term 
'covered depot' has the meaning given that term in sub- 
section (e) of section 2476 of title 10, United States 
Code, as added by subsection (a)." 
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CHAPTER 147— COMMISSARIES AND EX- 
CHANGES AND OTHER MORALE, WELFARE, 
AND RECREATION ACTD7ITIES 

Subchapter Sec. 

I. Defense Commissary and Exchange Sys- 

tems 2481 

II. Relationship, Continuation, and Com- 

mon Policies of Defense Commissary 

and Exchange Systems 2487 

III. Morale, Welfare, and Recreation Pro- 

grams and Nonappropriated Fund In- 
strumentalities 2491 

Amendments 

2004— Pub. L. 108-375, div. A, title VI, § 651(a)(1), (3), 
Oct. 28, 2004, 118 Stat. 1964, added items for subchapters 
I to III and struck out items 2481 "Existence of defense 
commissary system and exchange stores system", 2482 
"Commissary stores: operation", 2482a "Nonappropri- 
ated fund instrumentalities: contracts with other agen- 
cies and instrumentalities to provide and obtain goods 
and services", 2483 "Commissary stores: reimbursement 
for use of commissary facilities by military depart- 
ments", 2484 "Commissary stores: use of appropriated 
funds to cover operating expenses", 2485 "Donation of 
unusable food: commissary stores and other activities", 
2486 "Commissary stores: merchandise that may be 
sold; uniform surcharges and pricing", 2487 "Com- 
missary stores: release of certain commercially valu- 
able information to the public", 2488 "Nonappropriated 
fund instrumentalities: purchase of alcoholic bev- 
erages", 2489 "Overseas package stores: treatment of 
United States wines", 2489a "Sale or rental of sexually 
explicit material prohibited", 2490a "Combined ex- 
change and commissary stores", 2492 "Overseas com- 
missary and exchange stores: access and purchase re- 
strictions", 2493 "Fisher Houses: administration as 
nonappropriated fund instrumentality", and 2494 "Uni- 
form funding and management of morale, welfare, and 
recreation programs". 

2003— Pub. L. 108-136, div. A, title VI, § 652(b), Nov. 24, 
2003, 117 Stat. 1522, added item 2481. 

2002— Pub. L. 107-314, div. A, title III, § 323(b), Dec. 2, 
2002, 116 Stat. 2511, added item 2494. 

2001— Pub. L. 107-107, div. A, title III, §§ 332(b), 333(b), 
Dec. 28, 2001, 115 Stat. 1058, 1059, added item 2483 and 
substituted "Commissary stores: release of certain 
commercially valuable information to the public" for 
"Commissary stores: limitations on release of sales in- 
formation" in item 2487. 

2000— Pub. L. 106-398, §1 [[div. A], title III, §331(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-59, added item 2484 
and struck out former item 2484 "Commissary stores: 
expenses". 

1998— Pub. L. 105-261, div. A, title III, § 365(b), title IX, 
§ 906(a)(2), Oct. 17, 1998, 112 Stat. 1987, 2095, added items 
2492 and 2493. 

1997— Pub. L. 105-85, div. A, title III, § 371(a)(1), (c)(1), 
Nov. 18, 1997, 111 Stat. 1705, substituted "COM- 
MISSARIES AND EXCHANGES AND OTHER MO- 
RALE, WELFARE, AND RECREATION ACTIVITIES" 
for "UTILITIES AND SERVICES" as chapter heading 
and struck out items 2481 "Utilities and services: sale; 
expansion and extension of systems and facilities", 2483 
"Sale of electricity from alternate energy and cogen- 
eration production facilities", and 2490 "Utility serv- 
ices: furnishing for certain buildings". 

1996— Pub. L. 104-201, div. A, title III, §§ 341(a)(2), 
343(a)(2), Sept. 23, 1996, 110 Stat. 2489, 2490, added items 
2482a and 2489a. 

Pub. L. 104-106, div. A, title III, §§ 331(b), 336(a)(2), Feb. 
10, 1996, 110 Stat. 260, 264, substituted "Commissary 
stores: operation" for "Commissary stores: private op- 
eration" in item 2482 and added item 2490a. 

1993— Pub. L. 103-160, div. A, title XI, § 1182(a)(8)(B), 
Nov. 30, 1993, 107 Stat. 1771, struck out item 2490a "Non- 
appropriated fund instrumentalities: financial manage- 
ment and use of nonappropriated funds". 



1992— Pub. L. 102-484, div. A, title III, §§ 362(b), 
364(b)(1), Oct. 23, 1992, 106 Stat. 2380, 2382, substituted 
"limitations" for "limitation" in item 2487 and added 
item 2490a. 

1990— Pub. L. 101-510, div. A, title III, § 324(b)(2), Nov. 
5, 1990, 104 Stat. 1531, amended item 2485 generally, sub- 
stituting "Donation of unusable food: commissary 
stores and other activities" for "Commissary stores: 
donation of unmarketable food". 

1988— Pub. L. 100-370, §l(j)(2), July 19, 1988, 102 Stat. 
848, added item 2490. 

1987— Pub. L. 100-180, div. A, title III, §§ 311(a)(2), 
313(a)(3), Dec. 4, 1987, 101 Stat. 1073, 1074, inserted "and 
pricing" in item 2486 and added item 2489. 

1986— Pub. L. 99-661, div. A, title III, § 313(c), Nov. 14, 
1986, 100 Stat. 3853, added items 2486, 2487, and 2488. 

1985— Pub. L. 99-145, title XIV, § 1460(b), Nov. 8, 1985, 99 
Stat. 765, added item 2485. 

1984— Pub. L. 98-525, title XIV, §1401(i)(2), Oct. 19, 1984, 
98 Stat. 2620, added item 2484. 

Pub. L. 98-407, title VIII, § 810(b), Aug. 28, 1984, 98 
Stat. 1523, added item 2483. 

SUBCHAPTER I— DEFENSE COMMISSARY 
AND EXCHANGE SYSTEMS 

Sec. 

2481. Defense commissary and exchange systems: 

existence and purpose. 

2482. Commissary stores: criteria for establishment 

or closure; store size. 

2483. Commissary stores: use of appropriated funds 

to cover operating expenses. 

2484. Commissary stores: merchandise that may be 

sold; uniform surcharges and pricing. 

2485. Commissary stores: operation. 

Amendments 

2006— Pub. L. 109-364, div. A, title X, § 1071(a)(18), Oct. 
17, 2006. 120 Stat. 2399, inserted period at end of item 
2481. 

2004— Pub. L. 108-375, div. A, title VI, § 651(a)(3), Oct. 
28, 2004, 118 Stat. 1964, added subchapter heading and 
items 2481 to 2485. 

§ 2481. Defense commissary and exchange sys- 
tems: existence and purpose 

(a) Separate Systems.— The Secretary of De- 
fense shall operate, in the manner provided by 
this chapter and other provisions of law, a 
world-wide system of commissary stores and a 
separate world-wide system of exchange stores. 
The stores of each system may sell, at reduced 
prices, food and other merchandise to members 
of the uniformed services on active duty, mem- 
bers of the uniformed services entitled to retired 
pay, dependents of such members, and persons 
authorized to use the system under chapter 54 of 
this title. 

(b) Purpose of Systems. — The defense com- 
missary system and the exchange system are in- 
tended to enhance the quality of life of members 
of the uniformed services, retired members, and 
dependents of such members, and to support 
military readiness, recruitment, and retention. 

(c) Oversight.— (1) The Secretary of Defense 
shall designate a senior official of the Depart- 
ment of Defense to oversee the operation of both 
the defense commissary system and the ex- 
change system. 

(2) The Secretary of Defense shall establish an 
executive governing body to provide advice to 
the senior official designated under paragraph 
(1) regarding the operation of the defense com- 
missary and exchange systems and to ensure the 
complementary operation of the systems. 
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(d) Reduced Prices Defined. — In this section, 
the term "reduced prices" means prices for food 
and other merchandise determined using the 
price setting process specified in section 2484 of 
this title. 

(Added Pub. L. 108-375, div. A, title VI, § 651(a)(3), 
Oct. 28, 2004, 118 Stat. 1965.) 

Prior Provisions 

A prior section 2481, added Pub. L. 108-136, div. A, 
title VI, § 652(a), Nov. 24, 2003, 117 Stat. 1522, related to 
the existence of defense commissary system and ex- 
change stores system, prior to repeal by Pub. L. 108-375, 
div. A, title VI, § 651(a)(1), Oct. 28, 2004, 118 Stat. 1964. 

Another prior section 2481 was renumbered section 
2686 of this title. 

§2482. Commissary stores: criteria for establish- 
ment or closure; store size 

(a) Primary Consideration for Establish- 
ment. — The needs of members of the armed 
forces on active duty and the needs of depend- 
ents of such members shall be the primary con- 
sideration whenever the Secretary of Defense — 

(1) assesses the need to establish a com- 
missary store; and 

(2) selects the actual location for the store. 

(b) Store Size. — In determining the size of a 
commissary store, the Secretary of Defense 
shall take into consideration the number of all 
authorized patrons of the defense commissary 
system who are likely to use the store. 

(c) Closure Considerations.— (1) Whenever 
assessing whether to close a commissary store, 
the effect of the closure on the quality of life of 
members and dependents referred to in sub- 
section (a) who use the store and on the welfare 
and security of the military community in 
which the commissary is located shall be a pri- 
mary consideration. 

(2) Whenever assessing whether to close a com- 
missary store, the Secretary of Defense shall 
also consider the effect of the closure on the 
quality of life of members of the reserve compo- 
nents of the armed forces. 

(d) Congressional Notification.— (1) The clo- 
sure of a commissary store in the United States 
shall not take effect until the end of the 90-day 
period beginning on the date on which the Sec- 
retary of Defense submits to Congress written 
notice of the reasons supporting the closure. 
The written notice shall include an assessment 
of the impact closure will have on the quality of 
life for military patrons and the welfare and se- 
curity of the military community in which the 
commissary is located. 

(2) Paragraph (1) shall not apply in the case of 
the closure of a commissary store as part of the 
closure of a military installation under a base 
closure law. 

(Added Pub. L. 108-375, div. A, title VI, § 651(a)(3), 
Oct. 28, 2004, 118 Stat. 1965; amended Pub. L. 
112-81, div. A, title X, §1064(6), Dec. 31, 2011, 125 
Stat. 1587.) 

Prior Provisions 

A prior section 2482 was renumbered section 2485 of 
this title. 

A prior section 2482a was renumbered section 2492 of 
this title. 



Amendments 

2011— Subsec. (d)(1). Pub. L. 112-81 inserted "in the 
United States" after "commissary store". 

Prohibition on Consolidation or Other Organiza- 
tional Changes op Department op Defense Re- 
tail Systems 

Pub. L. 105-261, div. A, title III, §367, Oct. 17, 1998, 112 
Stat. 1987, which provided that the operation and ad- 
ministration of the defense retail systems could not be 
consolidated or otherwise merged unless the consolida- 
tion or merger was specifically authorized by a law en- 
acted after Oct. 17, 1998, was repealed by Pub. L. 108-375, 
div. A, title VI, § 651(e)(3), Oct. 28, 2004, 118 Stat. 1972. 

§2483. Commissary stores: use of appropriated 
funds to cover operating expenses 

(a) Operation of Agency and System.— Ex- 
cept as otherwise provided in this title, the op- 
eration of the Defense Commissary Agency and 
the defense commissary system shall be funded 
using such amounts as are appropriated for such 
purpose. 

(b) Operating Expenses of Commissary 
Stores. — Appropriated funds shall be used to 
cover the expenses of operating commissary 
stores and central product processing facilities 
of the defense commissary system. For purposes 
of this subsection, operating expenses include 
the following: 

(1) Salaries and wages of employees of the 
United States, host nations, and contractors 
supporting commissary store operations. 

(2) Utilities. 

(3) Communications. 

(4) Operating supplies and services. 

(5) Second destination transportation costs 
within or outside the United States. 

(6) Any cost associated with above-store- 
level management or other indirect support of 
a commissary store or a central product proc- 
essing facility, including equipment mainte- 
nance and information technology costs. 

(c) Supplemental Funds for Commissary Op- 
erations. — Amounts appropriated to cover the 
expenses of operating the Defense Commissary 
Agency and the defense commissary system may 
be supplemented with additional funds from 
manufacturers' coupon redemption fees, han- 
dling fees for tobacco products, and other 
amounts received as reimbursement for other 
support activities provided by commissary ac- 
tivities. 

(Added Pub. L. 98-525, title XIV, §1401(i)(l), Oct. 
19, 1984, 98 Stat. 2619, §2484; amended Pub. L. 
106-398, §1 [[div. A], title III, §331(a)(l)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-59; Pub. L. 108-136, div. 
A, title VI, §654, Nov. 24, 2003, 117 Stat. 1523; re- 
numbered §2483, Pub. L. 108-375, div. A, title VI, 
§ 651(a)(2), (4), Oct. 28, 2004, 118 Stat. 1964, 1966.) 

Prior Provisions 

A prior section 2483, added Pub. L. 107-107, div. A, 
title III, § 332(a), Dec. 28, 2001, 115 Stat. 1058, related to 
reimbursement for use of commissary facilities by mili- 
tary departments, prior to repeal by Pub. L. 108-375, 
div. A, title VI, § 651(a)(1), Oct. 28, 2004, 118 Stat. 1964. 

Another prior section 2483 was renumbered section 
2916 of this title. 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8010], 98 Stat. 1904, 1924. 
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Deo. 8, 1983, Pub. L. 98-212, title VII, §713, 97 Stat. 
1440. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§714], 96 Stat. 1833, 1852. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §714, 95 Stat. 
1580. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §715, 94 Stat. 
3083. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §715, 93 Stat. 
1155. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §815, 92 Stat. 
1246. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §814, 91 Stat. 
902. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §714, 90 Stat. 
1293 

Feb. 9, 1976, Pub. L. 94-212, title VII, §714, 90 Stat. 171. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §814, 88 Stat. 
1227. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §714, 87 Stat. 
1040. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §714, 86 Stat. 
1198. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §714, 85 Stat. 
729. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §814, 84 Stat. 
2032 

Dec. 29, 1969, Pub. L. 91-171, title VI, §614, 83 Stat. 482. 
Oct. 17, 1968, Pub. L. 90-580, title V, §513, 82 Stat. 1132. 
Sept. 29, 1967, Pub. L. 90-96, title VI, §613, 81 Stat. 244. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §613, 80 Stat. 993. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §613, 79 Stat. 
875. 

Aug. 19, 1964, Pub. L. 88-446, title V, §513, 78 Stat. 477. 
Oct. 17, 1963, Pub. L. 88-149, title V, §513, 77 Stat. 266. 
Aug. 9, 1962, Pub. L. 87-577, title V, §513, 76 Stat. 330. 
Aug. 17, 1961, Pub. L. 87-144, title VI, §613, 75 Stat. 377. 
July 7, 1960, Pub. L. 86-601, title V, §513, 74 Stat. 351. 
Aug. 18, 1959, Pub. L. 86-166, title V, §613, 73 Stat. 380. 
Aug. 22, 1958, Pub. L. 85-724, title VI, §613, 72 Stat. 725. 
Aug. 2, 1957, Pub. L. 85-117, title VI, §614, 71 Stat. 325. 
July 2, 1956, ch. 488, title VI, §614, 70 Stat. 469. 
July 13, 1955, ch. 358, title VI, § 617, 69 Stat. 317. 
June 30, 1954, ch. 432, title VII, § 717, 68 Stat. 353. 
Aug. 1, 1953, ch. 305, title VI, §624, 67 Stat. 353. 
July 10, 1952, ch. 630, title VI, §627, 66 Stat. 535. 
Oct. 18, 1951, ch. 512, title VI, §628, 65 Stat. 449. 

Amendments 

2004— Pub. L. 108-375 renumbered section 2484 of this 
title as this section. 

2003— Subsec. (a). Pub. L. 108-136, § 654(a)(1), sub- 
stituted "shall" for "may". 

Subsec. (b). Pub. L. 108-136, § 654(a)(2), substituted 
"shall" for "may" in introductory provisions. 

Subsec. (c). Pub. L. 108-136, § 654(b), added subsec. (c). 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, text consisted of 
subsecs. (a) to (d) providing that funds available to the 
Department of Defense could be used to pay for certain 
costs in connection with the operation of commissary 
stores only on a reimbursable basis and allowed trans- 
portation and utilities to be furnished for the operation 
of those stores outside of the United States or in Alas- 
ka and Hawaii. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title III, § 331(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-59, provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on October 1, 2001." 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§ 2484. Commissary stores: merchandise that may 
be sold; uniform surcharges and pricing 

(a) In General. — As provided in section 2481(a) 
of this title, commissary stores are intended to 



be similar to commercial grocery stores and 
may sell merchandise similar to that sold in 
commercial grocery stores. 

(b) Authorized Commissary Merchandise 
Categories. — Merchandise sold in, at, or by 
commissary stores may include items in the fol- 
lowing categories: 

(1) Meat, poultry, seafood, and fresh-water 
fish. 

(2) Nonalcoholic beverages. 

(3) Produce. 

(4) Grocery food, whether stored chilled, fro- 
zen, or at room temperature. 

(5) Dairy products. 

(6) Bakery and delicatessen items. 

(7) Nonfood grocery items. 

(8) Tobacco products. 

(9) Health and beauty aids. 

(10) Magazines and periodicals. 

(c) Inclusion of Other Merchandise Items.— 
(1) The Secretary of Defense may authorize the 
sale in, at, or by commissary stores of merchan- 
dise not covered by a category specified in sub- 
section (b). The Secretary shall notify Congress 
of all merchandise authorized for sale pursuant 
to this paragraph, as well as the removal of any 
such authorization. 

(2) Notwithstanding paragraph (1), the Depart- 
ment of Defense military resale system shall 
continue to maintain the exclusive right to op- 
erate convenience stores, shopettes, and troop 
stores, including such stores established to sup- 
port contingency operations. 

(3) (A) A military exchange shall be the vendor 
for the sale of tobacco products in commissary 
stores and may be the vendor for such merchan- 
dise as may be authorized for sale in com- 
missary stores under paragraph (1). Except as 
provided in subparagraph (B), subsections (d) 
and (e) shall not apply to the pricing of such an 
item when a military exchange serves as the 
vendor of the item. Commissary store and ex- 
change prices shall be comparable for such an 
item. 

(B) When a military exchange is the vendor of 
tobacco products or other merchandise author- 
ized for sale in a commissary store under para- 
graph (1), any revenue above the cost of procur- 
ing the merchandise shall be allocated as if the 
revenue were a uniform sales price surcharge de- 
scribed in subsection (d). 

(d) Uniform Sales Price Surcharge.— The 
Secretary of Defense shall apply a uniform sur- 
charge equal to five percent on the sales prices 
established under subsection (e) for each item of 
merchandise sold in, at, or by commissary 
stores. 

(e) Sales Price Establishment.— (1) The Sec- 
retary of Defense shall establish the sales price 
of each item of merchandise sold in, at, or by 
commissary stores at the level that will recoup 
the actual product cost of the item. 

(2) Any change in the pricing policies for mer- 
chandise sold in, at, or by commissary stores 
shall not take effect until the Secretary of De- 
fense submits written notice of the proposed 
change to Congress and a period of 90 days of 
continuous session of Congress expires following 
the date on which notice was received. For pur- 
poses of this paragraph, the continuity of a ses- 
sion of Congress is broken only by an adjourn- 
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ment of the Congress sine die, and the days on 
which either House is not in session because of 
an adjournment or recess of more than three 
days to a day certain are excluded in a computa- 
tion of such 90-day period. 

(3) The sales price of merchandise and services 
sold in, at, or by commissary stores shall be ad- 
justed to cover the following: 

(A) The cost of first destination commercial 
transportation of the merchandise in the 
United States to the place of sale. 

(B) The actual or estimated cost of shrink- 
age, spoilage, and pilferage of merchandise 
under the control of commissary stores. 

(f) Special Rule for Brand-Name Commer- 
cial Items. — The Secretary of Defense may not 
use the exception provided in section 2304(c)(5) 
of this title regarding the procurement of a 
brand-name commercial item for resale in, at, or 
by commissary stores unless the commercial 
item is regularly sold outside of commissary 
stores under the same brand name as the name 
by which the commercial item will be sold in, 
at, or by commissary stores. In determining 
whether a brand name commercial item is regu- 
larly sold outside of commissary stores, the Sec- 
retary shall consider only sales of the item on a 
regional or national basis by commercial gro- 
cery or other retail operations consisting of 
multiple stores. 

(g) Special Rules for Certain Merchan- 
dise. — (1) Notwithstanding the general require- 
ment that merchandise sold in, at, or by com- 
missary stores be commissary store inventory, 
the Secretary of Defense may authorize the sale 
of tobacco products as noncommissary store in- 
ventory. Except as provided in paragraph (2), 
subsections (d) and (e) shall not apply to the 
pricing of such merchandise items. 

(2) When tobacco products are authorized for 
sale in a commissary store as noncommissary 
store inventory, any revenue above the cost of 
procuring the tobacco products shall be allo- 
cated as if the revenue were a uniform sales 
price surcharge described in subsection (d). 

(h) Use of Surcharge for Construction, Re- 
pair, Improvement, and Maintenance. — (1)(A) 
The Secretary of Defense may use the proceeds 
from the surcharges imposed under subsection 
(d) only— 

(i) to acquire (including acquisition by 
lease), construct, convert, expand, improve, 
repair, maintain, and equip the physical infra- 
structure of commissary stores and central 
product processing facilities of the defense 
commissary system; and 

(ii) to cover environmental evaluation and 
construction costs related to activities de- 
scribed in clause (i), including costs for sur- 
veys, administration, overhead, planning, and 
design. 

(B) In subparagraph (A), the term "physical 
infrastructure" includes real property, utilities, 
and equipment (installed and free standing and 
including computer equipment), necessary to 
provide a complete and usable commissary store 
or central product processing facility. 

(2)(A) The Secretary of Defense may authorize 
a nonappropriated fund instrumentality of the 
United States to enter into a contract for con- 



struction of a shopping mall or similar facility 
for a commissary store and one or more nonap- 
propriated fund instrumentality activities. The 
Secretary may use the proceeds of surcharges 
under subsection (d) to reimburse the nonap- 
propriated fund instrumentality for the portion 
of the cost of the contract that is attributable 
to construction of the commissary store or to 
pay the contractor directly for that portion of 
such cost. 

(B) In subparagraph (A), the term "construc- 
tion", with respect to a facility, includes acqui- 
sition, conversion, expansion, installation, or 
other improvement of the facility. 

(3) (A) The Secretary of Defense may use the 
proceeds derived from surcharges imposed under 
subsection (d) in connection with sales of com- 
missary merchandise through initiatives de- 
scribed in subparagraph (B) to offset the cost of 
such initiatives. 

(B) Subparagraph (A) applies with respect to 
initiatives, utilizing temporary and mobile 
equipment, intended to provide members of re- 
serve components, retired members, and other 
persons eligible for commissary benefits, but 
without reasonable access to commissary stores, 
improved access to commissary merchandise. 

(4) The Secretary of Defense, with the ap- 
proval of the Director of the Office of Manage- 
ment and Budget, may obligate anticipated pro- 
ceeds from the surcharges under subsection (d) 
for any use specified in paragraph (1), (2), or (3), 
without regard to fiscal year limitations, if the 
Secretary determines that such obligation is 
necessary to carry out any use of such adjust- 
ments or surcharges specified in such paragraph. 

(5) Revenues received by the Secretary of De- 
fense from the following sources or activities of 
commissary store facilities shall be available for 
the purposes set forth in paragraphs (1), (2), and 
(3): 

(A) Sale of recyclable materials. 

(B) Sale of excess and surplus property. 

(C) License fees. 

(D) Royalties. 

(E) Fees paid by sources of products in order 
to obtain favorable display of the products for 
resale, known as business related management 
fees. 

(Added Pub. L. 99-661, div. A, title III, § 313(a), 
Nov. 14, 1986, 100 Stat. 3852, §2486; amended Pub. 
L. 100-180, div. A, title III, § 313(a)(1), (2), Dec. 4, 
1987, 101 Stat. 1073, 1074; Pub. L. 104-201, div. A, 
title III, §342(a), Sept. 23, 1996, 110 Stat. 2489; 
Pub. L. 105-85, div. A, title III, §§372(a)-(e), 373, 
Nov. 18, 1997, 111 Stat. 1706, 1707; Pub. L. 105-261, 
div. A, title III, §364, Oct. 17, 1998, 112 Stat. 1986; 
Pub. L. 106-65, div. A, title X, §1066(a)(21), Oct. 5, 
1999, 113 Stat. 771; Pub. L. 106-398, §1 [[div. A], 
title III, §§ 332(a), 334], Oct. 30, 2000, 114 Stat. 1654, 
1654A-59, 1654A-60; Pub. L. 107-314, div. A, title 
X, §1041(a)(14), Dec. 2, 2002, 116 Stat. 2645; renum- 
bered §2484 and amended Pub. L. 108-375, div. A, 
title VI, § 651(a)(2), (4), (5), Oct. 28, 2004, 118 Stat. 
1964, 1966; Pub. L. 109-364, div. A, title VI, §661, 
title X, § 1071(g)(6), Oct. 17, 2006, 120 Stat. 2262, 
2402; Pub. L. 110-417, [div. A], title VI, §641, Oct. 
14, 2008, 122 Stat. 4493.) 

Prior Provisions 

A prior section 2484 was renumbered section 2483 of 
this title. 
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Amendments 

2008— Subsec. (h)(3) to (5). Pub. L. 110-417 added par. 
(3), redesignated former pars. (3) and (4) as (4) and (5), 
respectively, and substituted "paragraph (1), (2), or (3)" 
for "paragraph (1) or (2)" in par. (4). 

2006— Pub. L. 109-364, § 1071(g)(6), made technical cor- 
rection to directory language of Pub. L. 108-375, 
§ 651(a)(5)(C). See 2004 Amendment notes for subsecs. (a) 
to (d) below. 

Subsec. (c)(3). Pub. L. 109-364, § 661(a), designated ex- 
isting provisions as subpar. (A), substituted "Except as 
provided in subparagraph (B), subsections" for "Sub- 
sections", and added subpar. (B). 

Subsec. (g). Pub. L. 109-364, § 661(b), designated exist- 
ing provisions as par. (1), substituted "Except as pro- 
vided in paragraph (2), subsections" for "Subsections", 
and added par. (2). 

2004— Pub. L. 108-375, § 651(a)(2), (4), renumbered sec- 
tion 2486 of this title as this section. 

Subsecs. (a) to (c). Pub. L. 108-375, § 651(a)(5)(C), as 
amended by Pub. L. 109-364, § 1071(g)(6), added subsecs. 
(a) to (c). 

Pub. L. 108-375, § 651(a)(5)(A), struck out subsecs. (a) 
to (c) which related to operation of the Defense Com- 
missary Agency and the defense commissary system, 
use of funds to cover expenses of operating commissary 
stores and central product processing facilities, and 
supplemental funds for commissary operations, respec- 
tively. 

Subsec. (d). Pub. L. 108-375, § 651(a)(5)(C), as amended 
by Pub. L. 109-364, § 1071(g)(6), added subsec. (d). Former 
subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 108-375, § 651(a)(5)(B), redesignated 
subsec. (d) as (e). Former subsec. (e) redesignated (f). 

Subsec. (e)(1). Pub. L. 108-375, § 651(a)(5)(D), struck 
out "(consistent with this section and section 2685 of 
this title)" before period at end. 

Subsec. (f). Pub. L. 108-375, § 651(a)(5)(B), redesignated 
subsec. (e) as (f). Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 108-375, § 651(a)(5)(E), substituted 
"Subsections (d) and (e)" for "Subsections (c) and (d)" 
before "shall not apply to the pricing". 

Pub. L. 108-375, § 651(a)(5)(A), (B), redesignated subsec. 
(f) as (g) and struck out heading and text of former sub- 
sec. (g), which related to the imposition of charges by 
the Secretary of Defense for the collection of dishon- 
01*6 cl cfa scks 

Subsec. (h). Pub. L. 108-375, § 651(a)(5)(F), added sub- 
sec. (h). 

2002— Subsec. (b)(12). Pub. L. 107-314 substituted 
", except that the Secretary shall notify Congress of 
any addition of, or change in, a merchandise category 
under this paragraph." for ", except that the Secretary 
shall submit to Congress, not later than March 1 of 
each year, a report describing — 

"(A) any addition of, or change in, a merchandise 

category proposed to be made under this paragraph 

during the one-year period beginning on that date; 

and 

"(B) those additions and changes in merchandise 
categories actually made during the preceding one- 
year period." 

2000— Subsec. (b)(ll), (12). Pub. L. 106-398, §1 [[div. A], 
title III, § 334(a)], added par. (11) and redesignated 
former par. (11) as (12). 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title III, 
§332(a)(l)], substituted "subsection (d) or section" for 
"section 2484(b) or". 

Subsec. (d)(1). Pub. L. 106-398, §1 [[div. A], title III, 
§ 332(a)(2)(A)], substituted "section 2685" for "sections 
2484 and 2685". 

Subsec. (d)(3). Pub. L. 106-398, §1 [[div. A], title HI, 
§ 332(a)(2)(B)], added par. (3). 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title III, 
§334(b)], struck out "(1)" before "Notwithstanding", 
substituted "tobacco products" for "items in the mer- 
chandise categories specified in paragraph (2)", and 
struck out par. (2) which read as follows: "The mer- 
chandise categories referred to in paragraph (1) are as 
follows: 



"(A) Magazines and other periodicals. 
"(B) Tobacco products." 
1999— Subsec. (c). Pub. L. 106-65 substituted "Novem- 
ber 18, 1997," for "the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 1998," 
in second sentence. 
1998— Subsec. (g). Pub. L. 105-261 added subsec. (g). 
1997— Subsec. (a). Pub. L. 105-85, § 372(e)(1), inserted 
heading. 

Subsec. (b). Pub. L. 105-85, § 372(a)(1), inserted heading 
and substituted "Merchandise sold in, at, or by com- 
missary stores may include items only in the following 
categories:" for "Merchandise sold in commissary 
stores may include items in the following categories:" 
in introductory provisions. 

Subsec. (b)(ll). Pub. L. 105-85, § 372(a)(2), amended par. 
(11) generally. Prior to amendment, par. (11) read as 
follows: "Other categories designated in regulations 
prescribed by the Secretary of a military department 
and approved by the Secretary of Defense." 

Subsec. (c). Pub. L. 105-85, § 372(b), inserted heading, 
substituted "in, at, or by commissary stores." for "in 
commissary stores.", and inserted at end "Effective on 
the date of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 1998, the uniform per- 
centage shall be equal to five percent and may not be 
changed except by a law enacted after such date." 

Subsec. (d). Pub. L. 105-85, § 372(c), inserted heading 
and amended text generally. Prior to amendment, text 
read as follows: "The Secretary of Defense shall pre- 
scribe regulations establishing uniform pricing policies 
for merchandise authorized for sale by this section. The 
policies in the regulations shall — 

"(1) require the establishment of a sales price of 

each item of merchandise at a level which will recoup 

the actual product cost of the item (consistent with 

this section and sections 2484 and 2685 of this title); 

and 

"(2) promote the lowest practical price of merchan- 
dise sold at commissary stores." 

Subsec. (e). Pub. L. 105-85, §373, inserted at end "In 
determining whether a brand name commercial item is 
regularly sold outside of commissary stores, the Sec- 
retary shall consider only sales of the item on a re- 
gional or national basis by commercial grocery or 
other retail operations consisting of multiple stores." 

Pub. L. 105-85, § 372(e)(2), inserted heading and sub- 
stituted "in, at, or by commissary stores" for "in com- 
missary stores" in two places. 

Subsec. (f). Pub. L. 105-85, § 372(d), added subsec. (f). 

1996— Subsec. (e). Pub. L. 104-201 added subsec. (e). 

1987— Pub. L. 100-180, § 313(a)(2), inserted "and pric- 
ing" in section catchline. 

Subsec. (d). Pub. L. 100-180, § 313(a)(1), added subsec. 
(d). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title X, § 1071(g), Oct. 17, 2006, 
120 Stat. 2402, provided that the amendment made by 
section 1071(g)(6) is effective as of Oct. 28, 2004, and as 
if included in Pub. L. 108-375 as enacted. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title III, §332(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-60, provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect on October 1, 2001." 

Regulations 

Pub. L. 100-180, div. A, title III, § 313(b), Dec. 4, 1987, 
101 Stat. 1074, required Secretary of Defense to pre- 
scribe regulations required by subsec. (d) of this section 
not later than 90 days after Dec. 4, 1987. 

Savings Provision 

Pub. L. 104-201, div. A, title III, §342(b), Sept. 23, 1996, 
110 Stat. 2489, provided that: "Section 2486(e) [now 
2484(e)] of title 10, United States Code, as added by sub- 
section (a), shall not affect the terms, conditions, or 
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duration of any contract or other agreement entered 
into by the Secretary of Defense before the date of the 
enactment of this Act [Sept. 23, 1996] for the procure- 
ment of commercial items for resale in commissary 
stores." 

Test Program op Sale op Certain Items in 
Commissary Stores 

Pub. L. 108-375, div. A, title VI, § 651(g), Oct. 28, 2004, 
118 Stat. 1972, provided that: 

"(1) The Secretary of Defense may conduct a test pro- 
gram involving the sale of telephone cards, film, and 
one-time use cameras in not less than 10 commissary 
stores for a period selected by the Secretary, but not 
less than six months. 

"(2) Within 90 days after the completion of the first 
year of the test program or within 90 days after the 
completion of the test program, whichever occurs first, 
the Secretary shall submit to the Committee on Armed 
Services of the Senate and the Committee on Armed 
Services of the House of Representatives a report con- 
taining the results of the test program. The report 
shall include an analysis of the impact of the sale of 
such items on the exchange dividend and such recom- 
mendations as the Secretary considers appropriate re- 
garding legislative changes necessary to expand the 
sale of such items in commissary stores." 

Report on Merchandise Categories 

Pub. L. 105-85, div. A, title III, § 372(f), Nov. 18, 1997, 
111 Stat. 1707, provided that, not later than 30 days 
after Nov. 18, 1997, the Secretary of Defense was to sub- 
mit to Congress a report specifying the merchandise 
categories authorized for sale sold in, at, or by com- 
missary stores pursuant to regulations prescribed 
under subsection (b)(ll) of this section, as in effect be- 
fore Nov. 18, 1997. 

§ 2485. Commissary stores: operation 

(a) Private Operation.— Under such regula- 
tions as the Secretary of Defense may approve, 
private persons may operate selected com- 
missary store functions, except that such func- 
tions may not include functions relating to the 
procurement of products to be sold in a com- 
missary store or functions relating to the over- 
all management of a commissary system or the 
management of a commissary store. Such func- 
tions shall be carried out by personnel of the De- 
partment of Defense under regulations approved 
by the Secretary of Defense. 

(b) Contracts With Other Agencies and In- 
strumentalities. — (1) The Defense Commissary 
Agency, and any other agency of the Depart- 
ment of Defense that supports the operation of 
the commissary system, may enter into a con- 
tract or other agreement with another element 
of the Department of Defense or with another 
Federal department, agency, or instrumentality 
to provide or obtain services beneficial to the ef- 
ficient management and operation of the com- 
missary system. However, the Defense Com- 
missary Agency may not pay for any such serv- 
ice provided by the United States Transpor- 
tation Command any amount that exceeds the 
price at which the service could be procured 
through full and open competition, as such term 
is defined in section 107 of title 41. 

(2) A commissary store operated by a nonap- 
propriated fund instrumentality of the Depart- 
ment of Defense shall be operated in accordance 
with section 2483 of this title. Subject to such 
section, the Secretary of Defense may authorize 
a transfer of goods, supplies, and facilities of, 



and funds appropriated for, the Defense Com- 
missary Agency or any other agency of the De- 
partment of Defense that supports the operation 
of the commissary system to a nonappropriated 
fund instrumentality for the operation of a com- 
missary store. 

(c) Governing Board.— (1) Notwithstanding 
section 192(d) of this title, the Secretary of De- 
fense shall establish a governing board for the 
commissary system to provide advice to the 
Secretary regarding the prudent operation of 
the commissary system and to assist in the 
overall supervision of the Defense Commissary 
Agency. The Secretary may authorize the board 
to have such supervisory authority as the Sec- 
retary considers appropriate to permit the board 
to carry out its responsibilities. 

(2) The Secretary of Defense shall determine 
the membership of the governing board, which 
shall include, at a minimum, appropriate rep- 
resentatives from each military department. 
The chairman of the governing board shall be a 
commissioned officer or member of the senior 
executive service who has demonstrated experi- 
ence or knowledge relevant to the management 
of the defense commissary system. In selecting 
other members of the governing board, the Sec- 
retary shall give priority to persons with experi- 
ence related to logistics, military personnel, 
military entitlements or other experiences of 
value of management of commissaries. 

(3) The governing board shall be accountable 
only to the Secretary of Defense and to the ci- 
vilian officer of the Department of Defense who 
is assigned the responsibility for the overall su- 
pervision of the Defense Commissary Agency 
pursuant to section 192(a) of this title. The Di- 
rector of the Defense Commissary Agency shall 
be accountable to and report to the board. 

(d) Assignment of Active Duty Members. — (1) 
Except as provided in paragraph (2), members of 
the armed forces on active duty may not be as- 
signed to the operation of a commissary store. 

(2)(A) The Secretary of Defense may assign an 
officer on the active-duty list to serve as the Di- 
rector of the Defense Commissary Agency. 

(B) Not more than 18 members (in addition to 
the officer referred to in subparagraph (A)) of 
the armed forces on active duty may be assigned 
to the Defense Commissary Agency. Members 
who may be assigned under this subparagraph to 
regional headquarters of the agency shall be 
limited to enlisted members assigned to duty as 
advisers in the regional headquarters respon- 
sible for overseas commissaries and to veteri- 
nary specialists. 

(e) Reimbursement for Use of Commissary 
Facilities by Military Departments.— (1) The 
Secretary of a military department shall pay 
the Defense Commissary Agency the amount de- 
termined under paragraph (2) for any use of a 
commissary facility by the military department 
for a purpose other than commissary sales or op- 
erations in support of commissary sales. 

(2) The amount payable under paragraph (1) 
for use of a commissary facility by a military 
department shall be equal to the share of depre- 
ciation of the facility that is attributable to 
that use, as determined under regulations pre- 
scribed by the Secretary of Defense. 

(3) The Director of the Defense Commissary 
Agency shall credit amounts paid under para- 
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graph (1) for use of a facility to an appropriate 
account to which proceeds of a surcharge ap- 
plied under section 2484(d) of this title are cred- 
ited. 

(4) This subsection applies with respect to a 
commissary facility that is acquired, con- 
structed, converted, expanded, installed, or 
otherwise improved (in whole or in part) with 
the proceeds of a surcharge applied under sec- 
tion 2484(d) of this title. 

(f) Donation of Unusable Food.— (1) The Sec- 
retary of Defense may donate food described in 
paragraph (2) to any of the following entities: 

(A) A charitable nonprofit food bank that is 
designated by the Secretary of Defense or the 
Secretary of Health and Human Services as 
authorized to receive such donations. 

(B) A State or local agency that is des- 
ignated by the Secretary of Defense or the 
Secretary of Health and Human Services as 
authorized to receive such donations. 

(C) A chapter or other local unit of a recog- 
nized national veterans organization that pro- 
vides services to persons without adequate 
shelter and is designated by the Secretary of 
Veterans Affairs as authorized to receive such 
donations. 

(D) A not-for-profit organization that pro- 
vides care for homeless veterans and is des- 
ignated by the Secretary of Veterans Affairs 
as authorized to receive such donations. 

(2) Food that may be donated under this sub- 
section is commissary store food, mess food, 
meals ready-to-eat (MREs), rations known as 
humanitarian daily rations (HDRs), and other 
food available to the Secretary of Defense that — 

(A) is certified as edible by appropriate food 
inspection technicians; 

(B) would otherwise be destroyed as unus- 
able; and 

(C) in the case of commissary store food, is 
unmarketable and unsaleable. 

(3) In the case of commissary store food, a do- 
nation under this subsection shall take place at 
the site of the commissary store that is donat- 
ing the food. 

(4) This subsection does not authorize any 
service (including transportation) to be provided 
in connection with a donation under this sub- 
section. 

(g) Collection of Dishonored Checks. — (1) 
The Secretary of Defense may impose a charge 
for the collection of a check accepted at a com- 
missary store that is not honored by the finan- 
cial institution on which the check is drawn. 
The imposition and amounts of charges shall be 
consistent with practices of commercial grocery 
stores regarding dishonored checks. 

(2)(A) The following persons are liable to the 
United States for the amount of a check referred 
to in paragraph (1) that is returned unpaid to 
the United States, together with any charge im- 
posed under that paragraph: 

(i) The person who presented the check. 

(ii) Any person whose status and relation- 
ship to the person who presented the check 
provide the basis for that person's eligibility 
to make purchases at a commissary store. 

(B) Any amount for which a person is liable 
under subparagraph (A) may be collected by de- 



ducting and withholding such amount from any 
amounts payable to that person by the United 
States. 

(3) Amounts collected as charges imposed 
under paragraph (1) shall be credited to the com- 
missary trust revolving fund. 

(4) Appropriated funds may be used to pay any 
costs incurred in the collection of checks and 
charges referred to in paragraph (1). An appro- 
priation account charged a cost under the pre- 
ceding sentence shall be reimbursed the amount 
of that cost out of funds in the commissary 
trust revolving fund. 

(5) In this subsection, the term "commissary 
trust revolving fund" means the trust revolving 
fund maintained by the Department of Defense 
for surcharge collections and proceeds of sales of 
commissary stores. 

(h) Release of Certain Commercially Valu- 
able Information to Public— (1) The Secretary 
of Defense may limit the release to the public of 
any information described in paragraph (2) if the 
Secretary determines that it is in the best inter- 
est of the Department of Defense to limit the re- 
lease of such information. If the Secretary de- 
termines to limit the release of any such infor- 
mation, the Secretary may provide for limited 
release of such information in accordance with 
paragraph (3). 

(2) Paragraph (1) applies to the following: 

(A) Information contained in the computer- 
ized business systems of commissary stores or 
the Defense Commissary Agency that is col- 
lected through or in connection with the use 
of electronic scanners in commissary stores, 
including the following information: 

(i) Data relating to sales of goods or serv- 
ices. 

(ii) Demographic information on cus- 
tomers. 

(iii) Any other information pertaining to 
commissary transactions and operations. 

(B) Business programs, systems, and applica- 
tions (including software) relating to com- 
missary operations that were developed with 
funding derived from commissary surcharges. 

(3) (A) The Secretary of Defense may, using 
competitive procedures, enter into a contract to 
sell information described in paragraph (2). 

(B) The Secretary of Defense may release, 
without charge, information on an item sold in 
commissary stores to the manufacturer or pro- 
ducer of that item or an agent of the manufac- 
turer or producer. 

(C) The Secretary of Defense shall establish 
performance benchmarks and shall submit infor- 
mation on customer satisfaction and perform- 
ance data to the Committee on Armed Services 
of the Senate and the Committee on Armed 
Services of the House of Representatives. 

(D) The Secretary of Defense may, by contract 
entered into with a business, grant to the busi- 
ness a license to use business programs referred 
to in paragraph (2)(B), including software used 
in or comprising any such program. The fee 
charged for the license shall be based on the 
costs of similar programs developed and mar- 
keted by businesses in the private sector, deter- 
mined by means of surveys. 

(E) Each contract entered into under this 
paragraph shall specify the amount to be paid 
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for information released or a license granted 
under the contract, as the case may be. 

(4) Information described in paragraph (2) may 
not be released, under paragraph (3) or other- 
wise, in a form that identifies any customer or 
that provides information making it possible to 
identify any customer. 

(5) Amounts received by the Secretary under 
this section shall be credited to funds derived 
from commissary surcharges applied under sec- 
tion 2484(e) of this title, shall be merged with 
those funds, and shall be available for the same 
purposes as the funds with which merged. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 141, §2482; Pub. 
L. 100-456, div. A, title III, §321, Sept. 29, 1988, 102 
Stat. 1952; Pub. L. 104-106, div. A, title III, 
§ 331(a), Feb. 10, 1996, 110 Stat. 260; Pub. L. 
104-201, div. A, title III, § 341(b), Sept. 23, 1996, 110 
Stat. 2489; Pub. L. 105-261, div. A, title III, 
§§ 361(b), 363(a), Oct. 17, 1998, 112 Stat. 1984, 1985; 
Pub. L. 108-136, div. A, title VI, §653, Nov. 24, 
2003, 117 Stat. 1522; renumbered §2485 and amend- 
ed Pub. L. 108-375, div. A, title VI, § 651(a)(2), (6), 
(7), Oct. 28, 2004, 118 Stat. 1964, 1968; Pub. L. 
109-163, div. A, title VI, §672, Jan. 6, 2006, 119 
Stat. 3319; Pub. L. 111-350, §5(b)(35), Jan. 4, 2011, 
124 Stat. 3845; Pub. L. 112-81, div. A, title X, 
§1061(16), Dec. 31, 2011, 125 Stat. 1583.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2482 


[Uncodified]. 


Aug. 1, 1953, oh. 305, §624 






(last proviso), 67 Stat. 






353. 



This section Is codified as permanent law on the basis 
of an opinion of the Assistant General Counsel (Fiscal 
Matters), Department of Defense, dated September 28, 
1954. The words "and privately owned organizations" 
are omitted as surplusage since under 1 U.S.C. 1 "per- 
son" includes such an organization. 

Prior Provisions 

A prior section 2485, added Pub. L. 99-145, title XIV, 
§ 1460(a), Nov. 8, 1985, 99 Stat. 764; amended Pub. L. 
101-510, div. A, title III, § 324(a), (b)(1), Nov. 5, 1990, 104 
Stat. 1530; Pub. L. 104-201, div. A, title III, §365, Sept. 
23, 1996, 110 Stat. 2494, related to donation of unusable 
food from commissary stores and other activities, prior 
to repeal by Pub. L. 108-375, div. A, title VI, § 651(a)(1), 
Oct. 28, 2004, 118 Stat. 1964. 

A prior section 2486 was renumbered section 2484 of 
this title. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81 struck out par. (1) 
designation before "Under such regulations" and 
struck out par. (2) which read as follows: "Any change 
to private operation of a commissary store function 
that Is being performed by more than 10 Department of 
Defense civilian employees shall not take effect until 
the end of the 75-day period beginning on the date on 
which the Secretary of Defense submits to Congress 
written notice of the change. Until December 31, 2008, 
the Defense Commissary Agency is not required to con- 
duct any cost-comparison study under the policies and 
procedures of Office of Management and Budget Cir- 
cular A-76 relating to the possible contracting out of 
commissary store functions." 

Subsec. (b)(1). Pub. L. 111-350 substituted "section 107 
of title 41" for "section 4(6) of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 403(6))". 

2006— Subsec. (a)(2). Pub. L. 109-163 inserted at end 
"Until December 31, 2008, the Defense Commissary 



Agency Is not required to conduct any cost-comparison 
study under the policies and procedures of Office of 
Management and Budget Circular A-76 relating to the 
possible contracting out of commissary store func- 
tions." 

2004— Pub. L. 108-375, § 651(a)(2), (6), renumbered sec- 
tion 2482 of this title as this section. 

Subsec. (b)(2). Pub. L. 108-375, § 651(a)(7)(A), sub- 
stituted "section 2483" for "section 2484". 

Subsec. (c)(2). Pub. L. 108-375, § 651(a)(7)(B), Inserted 
at end "The chairman of the governing board shall be 
a commissioned officer or member of the senior execu- 
tive service who has demonstrated experience or 
knowledge relevant to the management of the defense 
commissary system. In selecting other members of the 
governing board, the Secretary shall give priority to 
persons with experience related to logistics, military 
personnel, military entitlements or other experiences 
of value of management of commissaries." 

Subsecs. (d) to (h). Pub. L. 108-375, § 651(a)(7)(C), added 
subsecs. (d) to (h). 

2003— Subsec. (a). Pub. L. 108-136 designated existing 
provisions as par. (1), inserted first sentence, added par. 
(2), and struck out former first and second sentences 
which read as follows: "Private persons may operate 
commissary stores under such regulations as the Sec- 
retary of Defense may approve. A contract with a pri- 
vate person for the operation of any commissary store 
may not require or permit the contractor to carry out 
functions for the procurement of products to be sold in 
the store or to engage in functions relating to the over- 
all management of a commissary system or the man- 
agement of any such store." 

1998— Subsec. (b)(1). Pub. L. 105-261, § 363(a), Inserted 
at end "However, the Defense Commissary Agency may 
not pay for any such service provided by the United 
States Transportation Command any amount that ex- 
ceeds the price at which the service could be procured 
through full and open competition, as such term is de- 
fined in section 4(6) of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 403(6))." 

Subsec. (c). Pub. L. 105-261, § 361(b), added subsec. (c). 

1996 — Pub. L. 104-106 struck out "private" after 
"stores:" in section catchline, designated existing text 
as subsec. (a), inserted heading, and added subsec. (b). 

Subsec. (b)(1). Pub. L. 104-201 substituted "another 
element of the Department of Defense or with another 
Federal department, agency, or instrumentality to pro- 
vide or obtain services" for "another department, agen- 
cy, or instrumentality of the Department of Defense or 
another Federal agency to provide services". 

1988 — Pub. L. 100-456 inserted at end "A contract with 
a private person for the operation of any commissary 
store may not require or permit the contractor to carry 
out functions for the procurement of products to be 
sold in the store or to engage in functions relating to 
the overall management of a commissary system or the 
management of any such store. Such functions shall be 
carried out by personnel of the Department of Defense 
under regulations approved by the Secretary of De- 
fense." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title III, §363(b), Oct. 17, 1998, 
112 Stat. 1986, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to services provided or obtained on or after the 
date of the enactment of this Act [Oct. 17, 1998]." 

Demonstration Program for Operation of Certain 
Commissary Stores by Nonappropriated Fund In- 
strumentality s 

Pub. L. 102-484, div. A, title III, §363, Oct. 23, 1992, 106 
Stat. 2380, required the Secretary of Defense to estab- 
lish a demonstration program to determine the fea- 
sibility of having nonappropriated fund instrumental- 
ities operate commissary stores at military installa- 
tions and provided for termination of the program and 
submission of a report on its implementation, not later 
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than the expiration of the one-year period beginning- on 
Oct. 23, 1992. 

SUBCHAPTER II— RELATIONSHIP, CONTINU- 
ATION, AND COMMON POLICIES OF DE- 
FENSE COMMISSARY AND EXCHANGE 
SYSTEMS 

Sec. 

2487. Relationship between defense commissary 

system and exchange stores system. 

2488. Combined exchange and commissary stores. 

2489. Overseas commissary and exchange stores: 

access and purchase restrictions. 

Amendments 

2004— Pub. L. 108-375, div. A, title VI, § 651(b)(1), Oct. 
28, 2004, 118 Stat. 1971, added subchapter heading and 
items 2487 to 2489. 

§2487. Relationship between defense commissary 
system and exchange stores system 

(a) Separate Operation of Systems.— (1) Ex- 
cept as provided in paragraph (2), the defense 
commissary system and the exchange stores sys- 
tem shall be operated as separate systems of the 
Department of Defense. 

(2) Paragraph (1) does not apply to the follow- 
ing: 

(A) Combined exchange and commissary 
stores operated under the authority provided 
by section 2489 of this title. 

(B) NEXMART stores of the Navy Exchange 
Service Command established before October 
1, 2003. 

(b) Consolidation or Other Organizational 
Changes of Defense Retail Systems. — (1) The 
operation and administration of the defense re- 
tail systems may not be consolidated or other- 
wise merged unless the consolidation or merger 
is specifically authorized by an Act of Congress. 

(2) In this subsection, the term "defense retail 
systems" means the defense commissary system 
and exchange stores system and other revenue- 
generating facilities operated by nonappropri- 
ated fund instrumentalities of the Department 
of Defense for the morale, welfare, and recre- 
ation of members of the armed forces. 

(c) Access of Exchange Stores System to 
Federal Financing Bank. — To facilitate the 
provision of in-store credit to patrons of the ex- 
change stores system while reducing the costs of 
providing such credit, the Army and Air Force 
Exchange Service, Navy Exchange Service Com- 
mand, and Marine Corps exchanges may issue 
and sell their obligations to the Federal Financ- 
ing Bank as provided in section 6 of the Federal 
Financing Bank Act of 1973 (12 U.S.C. 2285). 

(Added Pub. L. 108-375, div. A, title VI, § 651(b)(1), 
Oct. 28, 2004, 118 Stat. 1971; amended Pub. L. 
112-81, div. A, title VI, §642, Dec. 31, 2011, 125 
Stat. 1466.) 

Prior Provisions 

A prior section 2487, added Pub. L. 99-661, div. A, title 
III, § 313(a), Nov. 14, 1986, 100 Stat. 3852; amended Pub. 
L. 102-484, div. A, title III, § 364(a), (b)(2), Oct. 23, 1992, 
106 Stat. 2381, 2382; Pub. L. 104-106, div. A, title III, §332, 
Feb. 10, 1996, 110 Stat. 260; Pub. L. 107-107, div. A, title 
III, § 333(a), Dec. 28, 2001, 115 Stat. 1058, related to re- 
lease of certain commercially valuable information to 
the public by the Secretary of Defense with respect to 



commissary stores, prior to repeal by Pub. L. 108-375, 
div. A, title VI, § 651(a)(1), Oct. 28, 2004, 118 Stat. 1964. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 added subsec. (c). 

§2488. Combined exchange and commissary 
stores 

(a) Authority. — The Secretary of Defense may 
authorize a nonappropriated fund instrumental- 
ity to operate a military exchange and a com- 
missary store as a combined exchange and com- 
missary store on a military installation. 

(b) Limitations. — (1) Not more than ten com- 
bined exchange and commissary stores may be 
operated pursuant to this section. 

(2) The Secretary may select a military instal- 
lation for the operation of a combined exchange 
and commissary store under this section only 
if— 

(A) the installation is to be closed, or has 
been or is to be realigned, under a base closure 
law; or 

(B) a military exchange and a commissary 
store are operated at the installation by sepa- 
rate entities at the time of, or immediately 
before, such selection and it is not economi- 
cally feasible to continue that separate oper- 
ation. 

(c) Operation at Carswell Field.— Combined 
exchange and commissary stores operated under 
this section shall include the combined ex- 
change and commissary store that is operated at 
the Naval Air Station Fort Worth, Joint Reserve 
Center, Carswell Field, Texas, under the author- 
ity provided in section 375 of the National De- 
fense Authorization Act for Fiscal Year 1995 
(Public Law 103-337; 108 Stat. 2736). 

(d) Adjustments and Surcharges.— Adjust- 
ments to, and surcharges on, the sales price of a 
grocery food item sold in a combined exchange 
and commissary store under this section shall 
be provided for in accordance with the same 
laws that govern such adjustments and sur- 
charges for items sold in a commissary store of 
the Defense Commissary Agency. 

(e) Use of Appropriated Funds.— (1) If a non- 
appropriated fund instrumentality incurs a loss 
in operating a combined exchange and com- 
missary store at a military installation under 
this section as a result of the requirement set 
forth in subsection (d), the Secretary may au- 
thorize a transfer of funds available for the De- 
fense Commissary Agency to the nonappropri- 
ated fund instrumentality to offset the loss. 

(2) The total amount of appropriated funds 
transferred during a fiscal year to support the 
operation of a combined exchange and com- 
missary store at a military installation under 
this section may not exceed an amount that is 
equal to 25 percent of the amount of appro- 
priated funds that was provided for the oper- 
ation of the commissary store of the Defense 
Commissary Agency on that installation during 
the last full fiscal year of operation of that com- 
missary store. 

(f) Nonappropriated Fund Instrumentality 
Defined. — In this section, the term "nonap- 
propriated fund instrumentality" means the 
Army and Air Force Exchange Service, Navy Ex- 
change Service Command, Marine Corps ex- 
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changes, or any other instrumentality of the 
United States under the jurisdiction of the 
armed forces which is conducted for the com- 
fort, pleasure, contentment, or physical or men- 
tal improvement of members of the armed 
forces. 

(Added Pub. L. 104-106, div. A, title III, 
§ 336(a)(1), Feb. 10, 1996, 110 Stat. 263, § 2490a; 
amended Pub. L. 105-85, div. A, title X, § 1061(d), 
Nov. 18, 1997, 111 Stat. 1891; Pub. L. 108-136, div. 
A, title X, § 1043(c)(2), Nov. 24, 2003, 117 Stat. 1611; 
renumbered §2488, Pub. L. 108-375, div. A, title 
VI, § 651(b)(3), Oct. 28, 2004, 118 Stat. 1971; Pub. L. 
111-383, div. A, title X, §1075(b)(37), Jan. 7, 2011, 
124 Stat. 4371.) 

References in Text 

Section 375 of the National Defense Authorization 
Act for Fiscal Year 1995, referred to in subsec. (c), is 
section 375 of Pub. L. 103-337, div. A, title III, Oct. 5, 
1994, 108 Stat. 2736, as amended, which is not classified 
to the Code. 

Prior Provisions 

A prior section 2488 was renumbered section 2495 of 
this title. 

Amendments 

2011 — Subsec. (f). Pub. L. 111-383 substituted "armed 
forces" for "Armed Forces" in two places. 

2004— Pub. L. 108-375 renumbered section 2490a of this 
title as this section. 

2003— Subsec. (f). Pub. L. 108-136, § 1043(c)(2), sub- 
stituted "Nonappropriated Fund Instrumentality 
Defined. — In this section, the term" for "Defini- 
tions. — In this section: 

"(1) The term" 
and struck out par. (2) which read as follows: "The 
term 'base closure law' has the meaning given such 
term by section 2667(h) of this title." 

1997— Subsec. (f)(2). Pub. L. 105-85 substituted "sec- 
tion 2667(h)" for "section 2667(g)". 

§2489. Overseas commissary and exchange 
stores: access and purchase restrictions 

(a) General Authority. — (1) The Secretary of 
Defense may establish restrictions on the abil- 
ity of eligible patrons of commissary and ex- 
change stores located outside of the United 
States to purchase certain merchandise items 
(or the quantity of certain merchandise items) 
otherwise included within an authorized mer- 
chandise category if the Secretary determines 
that such restrictions are necessary to prevent 
the resale of such merchandise in violation of 
treaty obligations of the United States or host 
nation laws (to the extent such laws are not in- 
consistent with United States laws). 

(2) In establishing a quantity or other restric- 
tion, the Secretary — 

(A) may not discriminate among the various 
categories of eligible patrons of the com- 
missary and exchange system; and 

(B) shall ensure that the restriction is con- 
sistent with the purpose of the overseas com- 
missary and exchange system to provide rea- 
sonable access for eligible patrons to purchase 
merchandise items made in the United States. 

(b) Controlled Item Lists.— For each loca- 
tion outside the United States that is served by 
the commissary system or the exchange system, 
the Secretary of Defense may maintain a list of 



controlled merchandise items, except that, after 
October 17, 1998, the Secretary may not change 
the list to add a merchandise item unless, before 
making the change, the Secretary submits to 
Congress a notice of the proposed addition and 
the reasons for the addition of the item. 

(C) NOTIFICATION OF CONDITIONS NECESSITATING 

Restrictions. — The Secretary of Defense shall 
notify Congress of any change proposed or made 
to any of the host nation laws or any of the 
treaty obligations of the United States, and any 
changed conditions within host nations, if the 
change would necessitate the use of quantity or 
other restrictions on purchases in commissary 
and exchange stores located outside the United 
States. 

(Added Pub. L. 105-261, div. A, title III, § 365(a), 
Oct. 17, 1998, 112 Stat. 1986, §2492; amended Pub. 
L. 106-65, div. A, title X, §1066(a)(22), Oct. 5, 1999, 
113 Stat. 771; Pub. L. 107-314, div. A, title X, 
§1041(a)(15), Dec. 2, 2002, 116 Stat. 2645; renum- 
bered §2489, Pub. L. 108-375, div. A, title VI, 
§ 651(b)(3), Oct. 28, 2004, 118 Stat. 1971.) 

Prior Provisions 

A prior section 2489 was renumbered section 2495a of 
this title. 

A prior section 2489a was renumbered section 2495b of 
this title. 

A prior section 2490 was renumbered section 2868 of 
this title. 

A prior section 2490a was renumbered section 2488 of 
this title. 

Another prior section 2490a was renumbered section 
2783 of this title. 

Amendments 

2004— Pub. L. 108-375 renumbered section 2492 of this 
title as this section. 

2002— Subsec. (c). Pub. L. 107-314 added subsec. (c) and 
struck out heading and text of former subsec. (c). Text 
read as follows: "The Secretary of Defense shall notify 
Congress of any change proposed or made to any of the 
host nation laws or any of the treaty obligations of the 
United States, and any changed conditions within host 
nations, if the change would necessitate the use of 
quantity or other restrictions on purchases in com- 
missary and exchange stores located outside the United 
States." 

1999— Subsec. (b). Pub. L. 106-65 substituted "October 
17, 1998" for "the date of the enactment of this sec- 
tion". 

SUBCHAPTER III— MORALE, WELFARE, AND 
RECREATION PROGRAMS AND NONAP- 
PROPRIATED FUND INSTRUMENTALITIES 

See. 

2491. Uniform funding and management of morale, 

welfare, and recreation programs. 

2491a. Department of Defense golf courses: limita- 
tion on use of appropriated funds. 

2491b. Use of appropriated funds for operation of 
Armed Forces Recreation Center, Europe: 
limitation. 

2491c. Retention of morale, welfare, and recreation 
funds by military installations: limitation. 

2492. Nonappropriated fund instrumentalities: con- 

tracts with other agencies and instrumen- 
talities to provide and obtain goods and 
services. 

2492a. Limitation on Department of Defense entities 
competing with private sector in offering 
personal information services. 

2493. Fisher Houses: administration as nonap- 

propriated fund instrumentality. 
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Sec. 

2494. Nonappropriated fund instrumentalities: fur- 

nishing utility services for morale, welfare, 
and recreation purposes. 

2495. Nonappropriated fund instrumentalities: pur- 

chase of alcoholic beverages. 
2495a. Overseas package stores: treatment of United 
States wines. 

2495b. Sale or rental of sexually explicit material 
prohibited. 

Amendments 

2009— Pub. L. 111-84, div. A, title VI, § 651(b), Oct. 28, 
2009, 123 Stat. 2369, added item 2492a. 

2004— Pub. L. 108-375, div. A, title VI, § 651(c)(1), Oct. 
28, 2004, 118 Stat. 1971, added subchapter heading and 
items 2491 to 2495b. 

§2491. Uniform funding and management of mo- 
rale, welfare, and recreation programs 

(a) Authority for Uniform Funding and Man- 
agement. — Under regulations prescribed by the 
Secretary of Defense, funds appropriated to the 
Department of Defense and available for morale, 
welfare, and recreation programs may be treated 
as nonappropriated funds and expended in ac- 
cordance with laws applicable to the expendi- 
tures of nonappropriated funds. When made 
available for morale, welfare, and recreation 
programs under such regulations, appropriated 
funds shall be considered to be nonappropriated 
funds for all purposes and shall remain available 
until expended. 

(b) Conditions on Availability.— Funds ap- 
propriated to the Department of Defense may be 
made available to support a morale, welfare, or 
recreation program only if the program is au- 
thorized to receive appropriated fund support 
and only in the amounts the program is author- 
ized to receive. 

(c) Conversion of Employment Positions.— (1) 
The Secretary of Defense may identify positions 
of employees in morale, welfare, and recreation 
programs within the Department of Defense who 
are paid with appropriated funds whose status 
may be converted from the status of an em- 
ployee paid with appropriated funds to the 
status of an employee of a nonappropriated fund 
instrumentality. 

(2) The status of an employee in a position 
identified by the Secretary under paragraph (1) 
may, with the consent of the employee, be con- 
verted to the status of an employee of a nonap- 
propriated fund instrumentality. An employee 
who does not consent to the conversion may not 
be removed from the position because of the fail- 
ure to provide such consent. 

(3) The conversion of an employee from the 
status of an employee paid by appropriated 
funds to the status of an employee of a nonap- 
propriated fund instrumentality shall be with- 
out a break in service for the concerned em- 
ployee. The conversion shall not entitle an em- 
ployee to severance pay, back pay or separation 
pay under subchapter IX of chapter 55 of title 5, 
or be considered an involuntary separation or 
other adverse personnel action entitling an em- 
ployee to any right or benefit under such title or 
any other provision of law or regulation. 

(4) In this subsection, the term "an employee 
of a nonappropriated fund instrumentality" 
means an employee described in section 2105(c) 
of title 5. 



(Added Pub. L. 107-314, div. A, title III, § 323(a), 
Dec. 2, 2002, 116 Stat. 2510, §2494; renumbered 
§2491, Pub. L. 108-375, div. A, title VI, § 651(c)(2), 
Oct. 28, 2004, 118 Stat. 1972.) 

Prior Provisions 

A prior section 2491 was renumbered section 2500 of 
this title. 

Amendments 

2004— Pub. L. 108-375 renumbered section 2494 of this 
title as this section. 

§ 2491a. Department of Defense golf courses: limi- 
tation on use of appropriated funds 

(a) Limitation. — Except as provided in sub- 
section (b), funds appropriated to the Depart- 
ment of Defense may not be used to equip, oper- 
ate, or maintain a golf course at a facility or in- 
stallation of the Department of Defense. 

(b) Exceptions.— (1) Subsection (a) does not 
apply to a golf course at a facility or installa- 
tion outside the United States or at a facility or 
installation inside the United States at a loca- 
tion designated by the Secretary of Defense as a 
remote and isolated location. 

(2) The Secretary of Defense shall prescribe 
regulations governing the use of appropriated 
funds under this subsection. 

(Added Pub. L. 103-160, div. A, title III, § 312(a), 
Nov. 30, 1993, 107 Stat. 1618, §2246; renumbered 
§ 2491a, Pub. L. 108-375, div. A, title VI, § 651(d), 
Oct. 28, 2004, 118 Stat. 1972.) 

Amendments 

2004— Pub. L. 108-375 renumbered section 2246 of this 
title as this section. 

§ 2491b. Use of appropriated funds for operation 
of Armed Forces Recreation Center, Europe: 
limitation 

(a) Limitation. — Except as provided in sub- 
section (b), funds appropriated to the Depart- 
ment of Defense may not be used to operate the 
Armed Forces Recreation Center, Europe. 

(b) Exception. — Subsection (a) does not apply 
to the use of funds for the payment of utilities, 
the maintenance, repair, or renovation of real 
property, and the transportation of products 
made in the United States. 

(Added Pub. L. 103-337, div. A, title III, § 372(a), 
Oct. 5, 1994, 108 Stat. 2735, §2247; amended Pub. 
L. 105-85, div. A, title III, §375, Nov. 18, 1997, 111 
Stat. 1708; renumbered § 2491b, Pub. L. 108-375, 
div. A, title VI, § 651(d), Oct. 28, 2004, 118 Stat. 
1972.) 

Amendments 

2004— Pub. L. 108-375 renumbered section 2247 of this 
title as this section. 

1997— Subsec. (b). Pub. L. 105-85 substituted "the 
maintenance, repair, or renovation of real property, 
and the transportation" for "real property mainte- 
nance, and transportation". 

§ 2491c. Retention of morale, welfare, and recre- 
ation funds by military installations: limita- 
tion 

Amounts may not be retained in a nonap- 
propriated morale, welfare, and recreation ac- 
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count of a military installation of an armed 
force in excess of the amount necessary to meet 
cash requirements of that installation. Amounts 
in excess of that amount shall be transferred to 
a single nonappropriated morale, welfare, and 
recreation account for that armed force. This 
section does not apply to the Coast Guard. 

(Added Pub. L. 103-337, div. A, title III, § 373(a), 
Oct. 5, 1994, 108 Stat. 2736, §2219; amended Pub. 
L. 104-106, div. A, title III, §341, Feb. 10, 1996, 110 
Stat. 265; renumbered § 2491c, Pub. L. 108-375, 
div. A, title VI, § 651(d), Oct. 28, 2004, 118 Stat. 
1972.) 

Amendments 

2004— Pub. L. 108-375 renumbered section 2219 of this 
title as this section. 

1996— Pub. L. 104-106, in first sentence, substituted 
"an armed force" for "a military department", in sec- 
ond sentence, substituted "a single, nonappropriated 
morale, welfare, and recreation account for that armed 
force" for "a single, department-wide nonappropriated 
morale, welfare, and recreation account of the military 
department", and inserted after second sentence "This 
section does not apply to the Coast Guard." 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§2492. Nonappropriated fund instrumentalities: 
contracts with other agencies and instru- 
mentalities to provide and obtain goods and 
services 

An agency or instrumentality of the Depart- 
ment of Defense that supports the operation of 
the exchange system, or the operation of a mo- 
rale, welfare, and recreation system, of the De- 
partment of Defense may enter into a contract 
or other agreement with another element of the 
Department of Defense or with another Federal 
department, agency, or instrumentality to pro- 
vide or obtain goods and services beneficial to 
the efficient management and operation of the 
exchange system or that morale, welfare, and 
recreation system. 

(Added Pub. L. 104-201, div. A, title III, 
§ 341(a)(1), Sept. 23, 1996, 110 Stat. 2488, § 2482a; re- 
numbered §2492, Pub. L. 108-375, div. A, title VI, 
§ 651(c)(3), Oct. 28, 2004, 118 Stat. 1972.) 

Prior Provisions 

A prior section 2492 was renumbered section 2489 of 
this title. 

Amendments 

2004— Pub. L. 108-375 renumbered section 2482a of this 
title as this section. 

§ 2492a. Limitation on Department of Defense en- 
tities competing with private sector in offer- 
ing personal information services 

(a) Limitation. — (1) Notwithstanding section 
2492 of this title, the Secretary of Defense may 
not authorize a Department of Defense entity to 



offer or provide personal information services 
directly to users using Department resources, 
personnel, or equipment, or compete for con- 
tracts to provide such personal information 
services directly to users, if users will be 
charged a fee for the personal information serv- 
ices to recover the cost incurred to provide the 
services or to earn a profit. 

(2) The limitation in paragraph (1) shall not be 
construed to prohibit or preclude the use of De- 
partment resources, personnel, or equipment to 
administer or facilitate personal information 
services contracts with private contractors. 

(b) Exceptions. — The limitation in subsection 
(a) shall not apply if the Secretary of Defense 
determines that — 

(1) a private sector vendor is not available to 
provide the personal information services at 
specific locations; 

(2) the interests of the user population would 
be best served by allowing the Government to 
provide such services; or 

(3) circumstances (as specified by the Sec- 
retary for purposes of this section) are such 
that the provision of such services by a De- 
partment entity is in the best interest of the 
Government or military users in general. 

(c) Personal Information Services De- 
fined. — In this section, the term "personal in- 
formation services" means the provision of 
Internet, telephone, or television services to 
consumers. 

(Added Pub. L. 111-84, div. A, title VI, § 651(a), 
Oct. 28, 2009, 123 Stat. 2368.) 

Savings Provision 

Pub. L. 111-84, div. A, title VI, § 651(c), Oct. 28, 2009, 
123 Stat. 2369, provided that: "Section 2492a of title 10, 
United States Code, as added by subsection (a), does 
not affect the validity or terms of any contract for the 
provision of personal information services entered into 
before the date of the enactment of this Act [Oct. 28, 
2009]." 

§2493. Fisher Houses: administration as nonap- 
propriated fund instrumentality 

(a) Fisher Houses and Suites Defined.— In 
this section: 

(1) The term "Fisher House" means a hous- 
ing facility that — 

(A) is located in proximity to a health care 
facility of the Army, the Air Force, or the 
Navy; 

(B) is available for residential use on a 
temporary basis by patients of that health 
care facility, members of the families of 
such patients, and others providing the 
equivalent of familial support for such pa- 
tients; and 

(C) is constructed and donated by — 

(i) the Zachary and Elizabeth M. Fisher 
Armed Services Foundation; or 

(ii) another source, if the Secretary of 
the military department concerned des- 
ignates the housing facility as a Fisher 
House. 

(2) The term "Fisher Suite" means one or 
more rooms that — 

(A) meet the requirements of subpara- 
graphs (A) and (B) of paragraph (1); 
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(B) are constructed, altered, or repaired 
and donated by a source described in sub- 
paragraph (C) of that paragraph; and 

(C) are designated by the Secretary of the 
military department concerned as a Fisher 
Suite. 

(b) Nonappropriated Fund Instrumental- 
ity. — The Secretary of each military depart- 
ment shall administer all Fisher Houses and 
Fisher Suites associated with health care facili- 
ties of that military department as a nonap- 
propriated fund instrumentality of the United 
States. 

(c) Governance. — The Secretary of each mili- 
tary department shall establish a system for the 
governance of the nonappropriated fund instru- 
mentality required by subsection (b) for that 
military department. 

(d) Central Fund. — The Secretary of each 
military department shall establish a single 
fund as the source of funding for the operation, 
maintenance, and improvement of all Fisher 
Houses and Fisher Suites of the nonappropriated 
fund instrumentality required by subsection (b) 
for that military department. 

(e) Acceptance of Contributions; Imposition 
of Fees. — (1) The Secretary of a military de- 
partment may — 

(A) accept money, property, and services do- 
nated for the support of a Fisher House or 
Fisher Suite associated with health care fa- 
cilities of that military department; and 

(B) may impose fees relating to the use of 
such Fisher Houses and Fisher Suites. 

(2) All monetary donations, and the proceeds 
of the disposal of any other donated property, 
accepted by the Secretary of a military depart- 
ment under this subsection shall be credited to 
the fund established under subsection (d) for the 
Fisher Houses and Fisher Suites associated with 
health care facilities of that military depart- 
ment and shall be available to that Secretary to 
support all such Fisher Houses and Fisher 
Suites. 

(f) Base Operating Support.— The Secretary 
of a military department may provide base oper- 
ating support for Fisher Houses associated with 
health care facilities of that military depart- 
ment. 

(Added Pub. L. 105-261, div. A, title IX, § 906(a)(1), 
Oct. 17, 1998, 112 Stat. 2093; amended Pub. L. 
106-398, §1 [[div. A], title IX, §914(a)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-230; Pub. L. 107-314, 
div. A, title III, §321, Dec. 2, 2002, 116 Stat. 2510; 
Pub. L. 112-81, div. A, title X, §1061(17), Dec. 31, 
2011, 125 Stat. 1584.) 

Amendments 

2011 — Subsec. (g). Pub. L. 112-81 struck out subsec. (g), 
which required submission of annual report describing 
the operation of Fisher Houses and Fisher Suites asso- 
ciated with military department health care facilities. 

2002— Subsec. (f). Pub. L. 107-314 amended heading and 
text of subsec. (f) generally. Prior to amendment text 
read as follows: "The Secretary of the Navy shall pro- 
vide base operating support for Fisher Houses associ- 
ated with health care facilities of the Navy. The level 
of the support shall be equivalent to the base operating 
support that the Secretary provides for morale, wel- 
fare, and recreation category B community activities 
(as defined in regulations, prescribed by the Secretary, 



that govern morale, welfare, and recreation activities 
associated with Navy installations)." 

2000— Subsecs. (f), (g). Pub. L. 106-398 added subsec. (f) 
and redesignated former subsec. (f) as (g). 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title IX, §914(c)(l)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-230, provided that: "The 
amendments made by subsection (a) [amending this 
section] shall be effective as of October 17, 1998, as if in- 
cluded in section 2493 of title 10, United States Code, as 
enacted by section 906(a) of Public Law 105-261." 

Savings Provisions for Certain Navy Employees 

Pub. L. 106-398, §1 [[div. A], title IX, §914(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-230, provided that: 

"(1) The Secretary of the Navy may continue to em- 
ploy, and pay out of appropriated funds, any employee 
of the Navy in the competitive service who, as of Octo- 
ber 17, 1998, was employed by the Navy in a position at 
a Fisher House administered by the Navy, but only for 
so long as the employee is continuously employed in 
that position. 

"(2) After a person vacates a position in which the 
person was continued to be employed under the author- 
ity of paragraph (1), a person employed in that position 
shall be employed as an employee of a nonappropriated 
fund instrumentality of the United States and may not 
be paid for services in that position out of appropriated 
funds. 

"(3) In this subsection: 
"(A) The term 'Fisher House' has the meaning 

given the term in section 2493(a)(1) of title 10, United 

States Code. 

"(B) The term 'competitive service' has the mean- 
ing given the term in section 2102 of title 5, United 
States Code." 

[Pub. L. 106-398, §1 [[div. A], title IX, §914(c)(2)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-230, provided that: "Sub- 
section (b) [set out above] applies with respect to the 
pay period that includes October 17, 1998, and subse- 
quent pay periods."] 

Establishment of Funds and Funding Transition 

Pub. L. 105-261, div. A, title IX, §906(b)-(e), Oct. 17, 
1998, 112 Stat. 2095, provided that: 

"(b) Establishment of Funds. — Not later than 90 
days after the date of the enactment of this Act [Oct. 
17, 1998], the Secretary of each military department 
shall — 

"(1) establish the fund required under section 
2493(d) of title 10, United States Code (as added by 
subsection (a)); and 

"(2) close the Fisher House Trust Fund established 
for that department under section 2221 of such title 
and transfer the amounts in the closed fund to the 
newly established fund. 

"(c) Funding Transition. — (1) Of the amount author- 
ized to be appropriated pursuant to section 301(2) [112 
Stat. 1960] for operation and maintenance for the Navy, 
the Secretary of the Navy shall transfer to the fund es- 
tablished by that Secretary under section 2493(d) of 
title 10, United States Code (as added by subsection 
(a)), such amount as that Secretary considers appro- 
priate for establishing in the fund a corpus sufficient 
for operating Fisher Houses and Fisher Suites associ- 
ated with health care facilities of the Department of 
the Navy. 

"(2) Of the amount authorized to be appropriated pur- 
suant to section 301(4) for operation and maintenance 
for the Air Force, the Secretary of the Air Force shall 
transfer to the fund established by that Secretary 
under section 2493(d) of title 10, United States Code (as 
added by subsection (a)), such amount as that Sec- 
retary considers appropriate for establishing in the 
fund a corpus sufficient for operating Fisher Houses 
and Fisher Suites associated with health care facilities 
of the Department of the Air Force. 

"(d) Reporting Requirements. — The Secretary of 
each military department, upon completing the actions 
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required of the Secretary under subsections (b) and (c), 
shall submit to Congress a report containing' — 

"(1) the certification of that Secretary that those 
actions have been completed; and 

"(2) a statement of the amount deposited in the 
fund established by that Secretary under section 
2493(d) of title 10, United States Code (as added by 
subsection (a)). 

"(e) Availability of Transferred Amounts. — 
Amounts transferred under subsection (b) or (c) to a 
fund established under section 2493(d) of title 10, United 
States Code (as added by subsection (a)), shall be avail- 
able without fiscal year limitation for the purposes for 
which the fund is established and shall be administered 
as nonappropriated funds." 

§2494. Nonappropriated fund instrumentalities: 
furnishing utility services for morale, wel- 
fare, and recreation purposes 

Appropriations for the Department of Defense 
may be used to provide utility services for — 

(1) buildings on military installations au- 
thorized by regulation to be used for morale, 
welfare, and recreation purposes; and 

(2) other morale, welfare, and recreation ac- 
tivities for members of the armed forces. 

(Added Pub. L. 108-375, div. A, title VI, § 651(c)(4), 
Oct. 28, 2004, 118 Stat. 1972.) 

Prior Provisions 

A prior section 2494 was renumbered section 2491 of 
this title. 

§2495. Nonappropriated fund instrumentalities: 
purchase of alcoholic beverages 

(a) The Secretary of Defense shall provide 
that — 

(1) covered alcoholic beverage purchases 
made for resale on a military installation lo- 
cated in the United States shall be made from 
the most competitive source and distributed 
in the most economical manner, price and 
other factors considered, except that 

(2) in the case of malt beverages and wine, 
such purchases shall be made from, and deliv- 
ery shall be accepted from, a source within the 
State in which the military installation con- 
cerned is located. 

(b) If a military installation located in the 
contiguous States is located in more than one 
State, a source of supply in any State in which 
the installation is located shall be considered 
for the purposes of subsection (a)(2) to be a 
source within the State in which the installa- 
tion is located. 

(c) (1) In the case of covered alcoholic beverage 
purchases of distilled spirits, to determine 
whether a nonappropriated fund instrumentality 
of the Department of Defense provides the most 
economical method of distribution to package 
stores, the Secretary of Defense shall consider 
all components of the distribution costs in- 
curred by the nonappropriated fund instrumen- 
tality, such as overhead costs (including costs 
associated with management, logistics, adminis- 
tration, depreciation, and utilities), the costs of 
carrying inventory, and handling and distribu- 
tion costs. 

(2) The Secretary shall use the agencies per- 
forming audit functions on behalf of the armed 
forces and the Inspector General of the Depart- 



ment of Defense to make determinations under 
this subsection, 
(d) In this section: 

(1) The term "covered alcoholic beverage 
purchases" means purchases of alcoholic bev- 
erages by a nonappropriated fund instrumen- 
tality of the Department of Defense with non- 
appropriated funds. 

(2) The term "State" includes the District of 
Columbia. 

(Added Pub. L. 99-661, div. A, title III, § 313(a), 
Nov. 14, 1986, 100 Stat. 3853, §2488; amended Pub. 
L. 100-180, div. A, title III, § 312(a), Dec. 4, 1987, 
101 Stat. 1073; Pub. L. 104-106, div. A, title III, 
§333, Feb. 10, 1996, 110 Stat. 261; Pub. L. 106-398, 
§1 [[div. A], title III, §335], Oct. 30, 2000, 114 Stat. 
1654, 1654A-61; renumbered §2495, Pub. L. 108-375, 
div. A, title VI, § 651(b)(2), (c)(5), Oct. 28, 2004, 118 
Stat. 1971, 1972.) 

Amendments 

2004— Pub. L. 108-375 renumbered section 2488 of this 
title as this section. 

2000— Subsec. (c)(2), (3). Pub. L. 106-398 redesignated 
par. (3) as (2) and struck out former par. (2) which read 
as follows: "If the use of a private distributor would 
subject covered alcoholic beverage purchases of dis- 
tilled spirits to direct or indirect State taxation, a non- 
appropriated fund instrumentality shall be considered 
to be the most economical method of distribution re- 
gardless of the results of the determination under para- 
graph (1)." 

1996— Subsec. (a)(1). Pub. L. 104-106, § 333(a), Inserted 
"and distributed in the most economical manner" after 
"most competitive source". 

Subsecs. (c), (d). Pub. L. 104-106, § 333(b), added subsec. 
(c) and redesignated former subsec. (c) as (d). 

1987— Subsec. (a)(2). Pub. L. 100-180 struck out "pur- 
chased for resale on a military installation located In 
the contiguous States" after "malt beverages and 
wines". 

Effective Date of 1987 Amendment 

Pub. L. 100-180, div. A, title III, § 312(b), Dec. 4, 1987, 
101 Stat. 1073, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to purchases of malt beverages and wine after 
the end of the 60-day period beginning on the date of 
the enactment of this Act [Dec. 4, 1987]." 

Procurement of Malt Beverages and Wine by 
Nonappropriated Fund Activity 

Pub. L. 109-148, div. A, title VIII, §8080, Dec. 30, 2005, 
119 Stat. 2717, which provided that none of the funds ap- 
propriated by div. A of Pub. L. 109-148 were to be used 
for the support of any nonappropriated funds activity 
of the Department of Defense that procured malt bev- 
erages and wine with nonappropriated funds for resale 
(including such alcoholic beverages sold by the drink) 
on a military installation located in the United States 
unless such malt beverages and wine were procured 
within that State, or in the case of the District of Co- 
lumbia, within the District of Columbia, in which the 
military installation was located, was from the Depart- 
ment of Defense Appropriations Act, 2006, and was re- 
peated in provisions of subsequent appropriations acts 
which are not set out in the Code. Similar provisions 
were contained in the following prior appropriations 
acts: 

Pub. L. 108-287, title VIII, §8087, Aug. 5, 2004, 118 Stat. 
991. 

Pub. L. 108-87, title VIII, §8088, Sept. 30, 2003, 117 Stat. 
1093. 

Pub. L. 107-248, title VIII, §8092, Oct. 23, 2002, 116 Stat. 
1558. 

Pub. L. 107-117, div. A, title VIII, §8108, Jan. 10, 2002, 
115 Stat. 2271. 
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Pub. L. 106-259, title VIII, §8108, Aug. 9, 2000, 114 Stat. 
698. 

Pub. L. 106-79, title VIII, §8132, Oct. 25, 1999, 113 Stat. 
1266. 

Pub. L. 104-61, title VIII, §8055, Dec. 1, 1995, 109 Stat. 
662. 

Pub. L. 103-335, title VIII, §8058A, Sept. 30, 1994, 108 
Stat. 2632. 

Pub. L. 103-139, title VIII, §8099A, Nov. 11, 1993, 107 
Stat. 1462. 

Pub. L. 102-396, title IX, §9114. Oct. 6, 1992, 106 Stat. 
1929. 

Pub. L. 102-172, title VIII, §8111A, Nov. 26, 1991, 105 
Stat. 1200. 

Pub. L. 101-511, title VIII, §8068, Nov. 5, 1990, 104 Stat. 
1889. 

Pub. L. 101-165, title IX, §9093, Nov. 21, 1989, 103 Stat. 
1149. 

Pub. L. 100-463, title VIII, §8122, Oct. 1, 1988, 102 Stat. 
2270-40. 

Pub. L. 100-202, §101(b) [title VIII, §8081], Dec. 22, 1987, 
101 Stat. 1329-43, 1329-76. 
Pub. L. 99-500, § 101(c) [title IX, §9090], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-116, and Pub. L. 99-591, § 101(c) 
[title IX, §9090], Oct. 30, 1986, 100 Stat. 3341-82, 3341-116. 

Pub. L. 99-190, § 101(b) [title VIII, §8099], Dec. 19, 1985, 
99 Stat. 1185, 1219. 

§ 2495a. Overseas package stores: treatment of 
United States wines 

The Secretary of Defense shall ensure that 
each nonappropriated-fund activity engaged 
principally in selling alcoholic beverage prod- 
ucts in a packaged form (commonly referred to 
as a "package store") that is located at a mili- 
tary installation outside the United States shall 
give appropriate treatment with respect to 
wines produced in the United States to ensure 
that such wines are given, in general, an equi- 
table distribution, selection, and price when 
compared with wines produced by the host na- 
tion. 

(Added Pub. L. 100-180, div. A, title III, 
§311(a)(l), Dec. 4, 1987, 101 Stat. 1073, §2489; re- 
numbered § 2495a, Pub. L. 108-375, div. A, title VI, 
§ 651(b)(2), (c)(5), Oct. 28, 2004, 118 Stat. 1971, 1972.) 

Amendments 

2004— Pub. L. 108-375 renumbered section 2489 of this 
title as this section. 

Regulations Deadline 

Pub. L. 100-180, div. A, title III, § 311(b), Dec. 4, 1987, 

101 Stat. 1073, directed Secretary of Defense to pre- 
scribe regulations to implement this section not later 
than 90 days after Dec. 4, 1987. 

§ 2495b. Sale or rental of sexually explicit mate- 
rial prohibited 

(a) Prohibition of Sale or Rental.— The Sec- 
retary of Defense may not permit the sale or 
rental of sexually explicit material on property 
under the jurisdiction of the Department of De- 
fense. 

(b) Prohibition op Officially Provided Sexu- 
ally Explicit Material.— A member of the 
armed forces or a civilian officer or employee of 
the Department of Defense acting in an official 
capacity may not provide for sale, remunera- 
tion, or rental sexually explicit material to an- 
other person. 

(c) Resale Activities Review Board.— (1) The 
Secretary of Defense shall establish a nine- 
member board to make recommendations to the 



Secretary regarding whether material sold or 
rented, or proposed for sale or rental, on prop- 
erty under the jurisdiction of the Department of 
Defense is barred from sale or rental by sub- 
section (a). 

(2) (A) The Secretary of Defense shall appoint 
six members of the board to broadly represent 
the interests of the patron base served by the de- 
fense commissary system and the exchange sys- 
tem. The Secretary shall appoint one of the 
members to serve as the chairman of the board. 
At least one member appointed under this sub- 
paragraph shall be a person with experience 
managing or advocating for military family pro- 
grams and who is also an eligible patron of the 
defense commissary system and the exchange 
system. 

(B) The Secretary of each of the military de- 
partments shall appoint one member of the 
board. 

(C) A vacancy on the board shall be filled in 
the same manner as the original appointment. 

(3) The Secretary of Defense may detail per- 
sons to serve as staff for the board. At a mini- 
mum, the Secretary shall ensure that the board 
is assisted at meetings by military resale and 
legal advisors. 

(4) The recommendations made by the board 
under paragraph (1) shall be made available to 
the public. The Secretary of Defense shall pub- 
licize the availability of such recommendations 
by such means as the Secretary considers appro- 
priate. 

(5) Members of the board shall be allowed trav- 
el expense, including per diem in lieu of subsist- 
ence, at rates authorized for employees of agen- 
cies under subchapter I of chapter 57 of title 5 
while away from their homes or regular places 
of business in the performance of services for 
the board. 

(d) Regulations. — The Secretary of Defense 
shall prescribe regulations to implement this 
section. 

(e) Definitions. — In this section: 

(1) The term "sexually explicit material" 
means an audio recording, a film or video re- 
cording, or a periodical with visual depictions, 
produced in any medium, the dominant theme 
of which depicts or describes nudity, including 
sexual or excretory activities or organs, in a 
lascivious way. 

(2) The term "property under the jurisdic- 
tion of the Department of Defense" includes 
commissaries, all facilities operated by the 
Army and Air Force Exchange Service, the 
Navy Exchange Service Command, the Navy 
Resale and Services Support Office, Marine 
Corps exchanges, and ships' stores. 

(Added Pub. L. 104-201, div. A, title III, 
§ 343(a)(1), Sept. 23, 1996, 110 Stat. 2489, § 2489a; re- 
numbered § 2495b, Pub. L. 108-375, div. A, title VI, 
§ 651(b)(2), (c)(5), Oct. 28, 2004, 118 Stat. 1971, 1972; 
amended Pub. L. 110-417, [div. A], title VI, 
§ 642(a), Oct. 14, 2008, 122 Stat. 4493.) 

Amendments 

2008— Subsecs. (c) to (e). Pub. L. 110-417 added subsec. 
(c) and redesignated former subsecs. (c) and (d) as (d) 
and (e), respectively. 

2004— Pub. L. 108-375 renumbered section 2489a of this 
title as this section. 
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Effective Date 

Pub. L. 104-201, div. A, title III, § 343(b), Sept. 23, 1996, 
110 Stat. 2490, provided that: "Subsection (a) of section 
2489a [now 2495b] of title 10, United States Code, as 
added by subsection (a) of this section, shall take effect 
90 days after the date of the enactment of this Act 
[Sept. 23, 1996]." 

Resale Activities Review Board: Establishment 
and Initial Meeting 

Pub. L. 110-417, [div. A], title VI, § 642(b), Oct. 14, 2008, 
122 Stat. 4494, provided that: 

"(1) Establishment. — The board required by sub- 
section (c) of section 2495b of title 10, United States 
Code, as added by subsection (a), shall be established, 
and its initial nine members appointed, not later than 
120 days after the date of the enactment of this Act 
[Oct. 14, 2008]. 

"(2) Meetings. — The board shall conduct an initial 
meeting 1 within one year after the date of the appoint- 
ment of the initial members of the board. At the discre- 
tion of the board, the board may consider all materials 
previously reviewed under such section as available for 
reconsideration for a minimum of 180 days following 
the initial meeting of the board." 

CHAPTER 148— NATIONAL DEFENSE TECH- 
NOLOGY AND INDUSTRIAL BASE, DEFENSE 
REINVESTMENT, AND DEFENSE CONVER- 
SION 



Subchapter Sec. 

I. Definitions 2500 

II. Policies and Planning 2501 

III. Programs for Development, Applica- 

tion, and Support of Dual-Use Tech- 
nologies 2511 

IV. Manufacturing Technology 2521 

V. Miscellaneous Technology Base Policies 

and Programs 2531 

VI. Defense Export Loan Guarantees 2540 

VII. Critical Infrastructure Protection Loan 

Guarantees 2541 



Prior Provisions 

A prior chapter 148, comprised of section 2501 et seq., 
relating to defense industrial base, was repealed, except 
for sections 2504 to 250V, by Pub. L. 102-484, div. D, title 
XLII, § 4202(a), Oct. 23, 1992, 106 Stat. 2659. Sections 2504 
to 250V of that chapter were renumbered sections 2531 to 
2534, respectively, of this chapter by Pub. L. 102-484, 
§ 4202(a). 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1033(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-260, added item for 
subchapter VII. 

1998— Pub. L. 105-261, div. A, title X, § 1069(a)(4), Oct. 

17, 1998, 112 Stat. 2136, substituted "2500" for "2491" in 
item for subchapter I and struck out "and Dual-Use As- 
sistance Extension Programs" after "Technology" in 
item for subchapter IV. 

1996— Pub. L. 104-106, div. A, title XIII, § 1321(a)(2), 
Feb. 10, 1996, 110 Stat. 4VV, added item for subchapter 
VI. 

SUBCHAPTER I— DEFINITIONS 

Sec. 

2500. Definitions. 

Amendments 

199V— Pub. L. 105-85, div. A, title III, §3Vl(c)(4), Nov. 

18, 199V, 111 Stat. 1V05, renumbered item 2491 as 2500. 

§ 2500. Definitions 

In this chapter: 

(1) The term "national technology and in- 
dustrial base" means the persons and organi- 



zations that are engaged in research, develop- 
ment, production, integration, services, or in- 
formation technology activities conducted 
within the United States and Canada. 

(2) The term "dual-use" with respect to 
products, services, standards, processes, or ac- 
quisition practices, means products, services, 
standards, processes, or acquisition practices, 
respectively, that are capable of meeting re- 
quirements for military and nonmilitary ap- 
plications. 

(3) The term "dual-use critical technology" 
means a critical technology that has military 
applications and nonmilitary applications. 

(4) The term "technology and industrial base 
sector" means a group of public or private per- 
sons and organizations that engage in, or are 
capable of engaging in, similar research, de- 
velopment, production, integration, services, 
or information technology activities. 

(5) The terms "Federal laboratory" and 
"laboratory" have the meaning given the term 
"laboratory" in section 12(d)(2) of the Steven- 
son-Wydler Technology Innovation Act of 1980 
(15 U.S.C. 3710a(d)(2)), except that such terms 
include a federally funded research and devel- 
opment center sponsored by a Federal agency. 

(6) The term "critical technology" means a 
technology that is — 

(A) a national critical technology; or 

(B) a defense critical technology. 

(7) The term "national critical technology" 
means a technology that appears on the list of 
national critical technologies contained in the 
most recent biennial report on national criti- 
cal technologies submitted to Congress by the 
President pursuant to section 603(d) 1 of the 
National Science and Technology Policy, Or- 
ganization, and Priorities Act of 1976 (42 U.S.C. 
6683(d)). 

(8) The term "defense critical technology" 
means a technology that is identified under 
section 2505 of this title as critical for attain- 
ing the national security objectives set forth 
in section 2501(a) of this title. 

(9) The term "eligible firm" means a com- 
pany or other business entity that, as deter- 
mined by the Secretary of Commerce — 

(A) conducts a significant level of its re- 
search, development, engineering, manufac- 
turing, integration, services, and informa- 
tion technology activities in the United 
States; and 

(B) is a company or other business entity 
the majority ownership or control of which 
is by United States citizens or is a company 
or other business of a parent company that 
is incorporated in a country the government 
of which — 

(i) encourages the participation of firms 
so owned or controlled in research and de- 
velopment consortia to which the govern- 
ment of that country provides funding di- 
rectly or provides funding indirectly 
through international organizations or 
agreements; and 

(ii) affords adequate and effective protec- 
tion for the intellectual property rights of 



1 See References in Text note below. 
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companies incorporated in the United 
States. 

Such term includes a consortium of such com- 
panies or other business entities, as deter- 
mined by the Secretary of Commerce. 

(10) The term "manufacturing technology" 
means techniques and processes designed to 
improve manufacturing quality, productivity, 
and practices, including quality control, shop 
floor management, inventory management, 
and worker training, as well as manufacturing 
equipment and software. 

(11) The term "Small Business Innovation 
Research Program" means the program estab- 
lished under the following provisions of sec- 
tion 9 of the Small Business Act (15 U.S.C. 
638): 

(A) Paragraphs (4) through (7) of sub- 
section (b). 

(B) Subsections (e) through (J). 

(12) The term "Small Business Technology 
Transfer Program" means the program estab- 
lished under the following provisions of such 
section: 

(A) Paragraphs (4) through (7) of sub- 
section (b). 

(B) Subsections (e) and (n) through (p). 

(13) The term "significant equity percent- 
age" means — 

(A) a level of contribution and participa- 
tion sufficient, when compared to the other 
non-Federal participants in the partnership 
or other cooperative arrangement involved, 
to demonstrate a comparable long-term fi- 
nancial commitment to the product or proc- 
ess development involved; and 

(B) any other criteria the Secretary may 
consider necessary to ensure an appropriate 
equity mix among the participants. 

(14) The term "person of a foreign country" 
has the meaning given such term in section 
3502(d) of the Primary Dealers Act of 1988 (22 
U.S.C. 5342(d)). 

(15) The term "integration" means the proc- 
ess of providing systems engineering and tech- 
nical direction for a system for the purpose of 
achieving capabilities that satisfy program re- 
quirements. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4203(a), Oct. 23, 1992, 106 Stat. 2661, §2491; 
amended Pub. L. 103-160, div. A, title XI, 
§ 1182(a)(9), title XIII, § 1315(f), Nov. 30, 1993, 107 
Stat. 1771, 1788; Pub. L. 103-337, div. A, title XI, 
§§ 1113(d), 1115(e), Oct. 5, 1994, 108 Stat. 2866, 2869; 
Pub. L. 104-106, div. A, title X, § 1081(h), Feb. 10, 
1996, 110 Stat. 455; renumbered §2500 and amend- 
ed Pub. L. 105-85, div. A, title III, § 371(b)(3), title 
X, §1073(a)(53), Nov. 18, 1997, 111 Stat. 1705, 1903; 
Pub. L. 111-383, div. A, title VIII, § 895(a), Jan. 7, 
2011, 124 Stat. 4313.) 

References in Text 

Section 603 of the National Science and Technology 
Policy, Organization, and Priorities Act of 1976, re- 
ferred to in par. (7), was classified to section 6683 of 
Title 42, The Public Health and Welfare, and was omit- 
ted from the Code. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in former sections 2511 and 2521 of this title prior 
to repeal by Pub. L. 102-484, § 4202(a). 



Amendments 

2011— Par. (1). Pub. L. 111-383, § 895(a)(1), substituted 
"integration, services, or information technology" for 
"or maintenance". 

Par. (4). Pub. L. 111-383, §895(a)(2), substituted "pro- 
duction, integration, services, or information tech- 
nology" for "or production". 

Par. (9)(A). Pub. L. 111-383, § 895(a)(3), substituted 
"manufacturing, integration, services, and information 
technology" for "and manufacturing". 

Par. (15). Pub. L. 111-383, § 895(a)(4), added par. (15). 

1997— Pub. L. 105-85, § 371(b)(3), renumbered section 
2491 of this title as this section. 

Par. (8). Pub. L. 105-85, §1073(a)(53), substituted "that 
is identified under section 2505 of this title as critical 
for attaining the national security objectives set forth 
in section 2501(a) of this title." for "that appears on the 
list of critical technologies contained, pursuant to sub- 
section (b)(4) of section 2505 of this title, in the most re- 
cent national technology and industrial base assess- 
ment submitted to Congress by the Secretary of De- 
fense pursuant to section 2506(e) of this title." 

1996— Pars. (11) to (16). Pub. L. 104-106 redesignated 
pars. (13) to (16) as (11) to (14), respectively, and struck 
out former pars. (11) and (12) which read as follows: 

"(11) The term 'manufacturing extension program' 
means a public or private, nonprofit program for the 
improvement of the quality, productivity, and perform- 
ance of United States-based small manufacturing firms 
in the United States. 

"(12) The term 'United States-based small manufac- 
turing firm' means a company or other business entity 
that, as determined by the Secretary of Commerce — 
"(A) engages in manufacturing; 
"(B) has less than 500 employees; and 
"(C) is an eligible firm." 

1994— Par. (5). Pub. L. 103-337, § 1113(d), inserted before 
period at end ", except that such terms include a feder- 
ally funded research and development center sponsored 
by a Federal agency". 

Par. (16). Pub. L. 103-337, § 1115(e), added par. (16). 

1993— Par. (2). Pub. L. 103-160, § 1182(a)(9)(A), sub- 
stituted "nonmilitary applications" for "nonmilitary 
application". 

Par. (8). Pub. L. 103-160, § 1182(a)(9)(B), substituted 
"subsection (b)(4)" for "subsection (f)". 

Pars. (13) to (15). Pub. L. 103-160, § 1315(f), added pars. 
(13) to (15). 

Short Title of 1994 Amendment 

Section 1101 of title XI of div. A of Pub. L. 103-337 pro- 
vided that: "This title [enacting sections 2519 and 2520 
of this title, amending this section, sections 1151, 1152, 
2391, 2511 to 2513, and 2524 of this title, and sections 
1662d and 1662d-l of Title 29, Labor, and enacting and 
amending provisions set out as notes under section 2501 
of this title] may be cited as the 'Defense Conversion, 
Reinvestment, and Transition Assistance Amendments 
of 1994'." 

Short Title of 1993 Amendment 

Section 1301 of title XIII of div. A of Pub. L. 103-160 
provided that: "This title [enacting sections 1152 and 
1153 of this title and sections 1279d, 1279e, and 1280a of 
the Appendix to Title 46, Shipping, amending this sec- 
tion, sections 1142, 1151, 1598, 2410j, 2501, 2502, 2511 to 
2513, 2523, and 2524 of this title, sections 1551 and 1662d-l 
of Title 29, Labor, section 31326 of Title 46, and sections 
1271, 1273, 1274, and 1274a of the Appendix to Title 46, re- 
pealing section 2504 of this title, enacting provisions 
set out as notes under sections 1143, 1151, 2501, 2511, 2701, 
and 5013 of this title, section 1662d-l of Title 29, and sec- 
tions 1279b and 1279d of the Appendix to Title 46, 
amending provisions set out as notes under sections 
1143, 2391, and 2501 of this title, and repealing provisions 
set out as a note under section 2701 of this title] may 
be cited as the 'Defense Conversion, Reinvestment, and 
Transition Assistance Amendments of 1993'." 

Short Title 

Section 4001 of Pub. L. 102-484 provided that: "This di- 
vision [div. D (§§4001^501) of Pub. L. 102-484, see Tables 
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for classification] may be cited as the 'Defense Conver- 
sion, Reinvestment, and Transition Assistance Act of 
1992'." 

Application of 1993 Amendments to Existing 
Technology Reinvestment Projects 

Amendment by section 1315(f) of Pub. L. 103-160 not to 
alter financial commitment requirements in effect on 
the day before Nov. 30, 1993, for non-Federal Govern- 
ment participants in a project funded under section 
2511, 2512, 2513, 2523, or 2524 of this title, using funds ap- 
propriated for a fiscal year beginning before Oct. 1, 
1993, see section 1315(g) of Pub. L. 103-160, set out as a 
note under section 2511 of this title. 

Congressional Findings 

Section 4101 of Pub. L. 102-484 provided that: "Con- 
gress makes the following findings: 

"(1) The collapse of communism In Eastern Europe 
and the dissolution of the Soviet Union have fun- 
damentally changed the military threat that formed 
the basis for the national security policy of the 
United States since the end of World War II. 

"(2) The change in the military threat presents a 
unique opportunity to restructure and reduce the 
military requirements of the United States. 

"(3) As the United States proceeds with the post- 
Cold War defense build down, the Nation must recog- 
nize and address the impact of reduced defense spend- 
ing on the military personnel, civilian employees, 
and defense industry workers who have been the 
foundation of the national defense policies of the 
United States. 

"(4) The defense build down will have a significant 
impact on communities as procurements are reduced 
and military installations are closed and realigned. 

"(5) Despite the changes in the military threat, the 
United States must maintain the capability to re- 
spond to regional conflicts that threaten the national 
interests of the United States, and to reconstitute 
forces in the event of an extended conflict. 

"(6) The skills and capabilities of military person- 
nel, civilian employees of the Department of Defense, 
defense industry workers, and defense industries rep- 
resent an invaluable national resource that can con- 
tribute to the economic growth of the United States 
and to the long-term vitality of the national tech- 
nology and industrial base. 

"(7) Prompt and vigorous implementation of de- 
fense conversion, reinvestment, and transition assist- 
ance programs is essential to ensure that the defense 
build down is structured in a manner that — 

"(A) enhances the long-term ability of the United 

States to maintain a strong and vibrant national 

technology and industrial base; and 
"(B) promotes economic growth." 

Purposes of Title XLII of Pub. L. 102-484 

Section 4201 of title XLII of div. D of Pub. L. 102-484 
provided that: "The purposes of this title [see Tables 
for classification] are to consolidate, revise, clarify, 
and reenact policies and requirements, and to enact ad- 
ditional policies and requirements, relating to the na- 
tional technology and industrial base, defense reinvest- 
ment, and defense conversion programs that further na- 
tional security objectives." 

Transition Provision; "Defense Critical 
Technology" Defined 

Section 4203(b) of Pub. L. 102-484 provided that until 
first national technology and industrial base assess- 
ment was submitted to Congress by Secretary of De- 
fense pursuant to former section 2506(e) of this title, 
the term "defense critical technology" for purposes of 
this chapter, would have meaning given such term in 
section 2521 of this title, as In effect on day before Oct. 
23, 1992. 



SUBCHAPTER II— POLICIES AND PLANNING 

Sec. 

2501. National security objectives concerning na- 

tional technology and industrial base. 

2502. National Defense Technology and Industrial 

Base Council. 

2503. National defense program for analysis of the 

technology and industrial base. 

2504. Annual report to Congress. 

2505. National technology and Industrial base: peri- 

odic defense capability assessments. 

2506. Department of Defense technology and indus- 

trial base policy guidance. 

2507. Data collection authority of President. 

2508. Industrial Base Fund 

Amendments 

2011— Pub. L. 111-383, div. A, title VIII, § 896(b)(2), Jan. 
7, 2011, 124 Stat. 4316, which directed amendment of 
table of sections at the beginning of this chapter by 
adding item 2508 at the end, was executed by adding 
item 2508 at the end of the table of sections at the be- 
ginning of this subchapter to reflect the probable In- 
tent of Congress. 

1996— Pub. L. 104-201, div. A, title VIII, § 829(g), Sept. 
23, 1996, 110 Stat. 2614, added item 2504 and substituted 
"Department of Defense technology and industrial base 
policy guidance" for "National technology and indus- 
trial base: periodic defense capability plan" in item 
2506. 

Pub. L. 104-106, div. A, title X, §1081(i)(l), Feb. 10, 
1996, 110 Stat. 455, substituted "National security objec- 
tives concerning national technology and industrial 
base" for "Congressional defense policy concerning na- 
tional technology and industrial base, reinvestment, 
and conversion" in item 2501. 

1993— Pub. L. 103-160, div. A, title XIII, § 1312(a)(2), 
Nov. 30, 1993, 107 Stat. 1786, struck out item 2504 "Cen- 
ter for the Study of Defense Economic Adjustment". 

§2501. National security objectives concerning 
national technology and industrial base 

(a) National Security Objectives for Na- 
tional Technology and Industrial Base. — It is 
the policy of Congress that the national tech- 
nology and industrial base be capable of meeting 
the following national security objectives: 

(1) Supplying, equipping, and supporting the 
force structure of the armed forces that is nec- 
essary to achieve — 

(A) the objectives set forth in the national 
security strategy report submitted to Con- 
gress by the President pursuant to section 
108 of the National Security Act of 1947 (50 
U.S.C. 404a); 

(B) the policy guidance of the Secretary of 
Defense provided pursuant to section 113(g) 
of this title; and 

(C) the future-years defense program sub- 
mitted to Congress by the Secretary of De- 
fense pursuant to section 221 of this title. 

(2) Sustaining production, maintenance, re- 
pair, logistics, and other activities in support 
of military operations of various durations 
and intensity. 

(3) Maintaining advanced research and devel- 
opment activities to provide the armed forces 
with systems capable of ensuring techno- 
logical superiority over potential adversaries. 

(4) Reconstituting within a reasonable pe- 
riod the capability to develop, produce, and 
support supplies and equipment, including 
technologically advanced systems, in suffi- 
cient quantities to prepare fully for a war, na- 
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tional emergency, or mobilization of the 
armed forces before the commencement of 
that war, national emergency, or mobiliza- 
tion. 

(5) Providing for the development, manufac- 
ture, and supply of items and technologies 
critical to the production and sustainment of 
advanced military weapon systems within the 
national technology and industrial base. 

(6) Providing for the generation of services 
capabilities that are not core functions of the 
armed forces and that are critical to military 
operations within the national technology and 
industrial base. 

(7) Providing for the development, produc- 
tion, and integration of information tech- 
nology within the national technology and in- 
dustrial base. 

(8) Maintaining critical design skills to en- 
sure that the armed forces are provided with 
systems capable of ensuring technological su- 
periority over potential adversaries. 

(b) Civil-Military Integration Policy. — It is 
the policy of Congress that the United States at- 
tain the national technology and industrial base 
objectives set forth in subsection (a) through ac- 
quisition policy reforms that have the following 
objectives: 

(1) Relying, to the maximum extent prac- 
ticable, upon the commercial national tech- 
nology and industrial base that is required to 
meet the national security needs of the United 
States. 

(2) Reducing the reliance of the Department 
of Defense on technology and industrial base 
sectors that are economically dependent on 
Department of Defense business. 

(3) Reducing Federal Government barriers to 
the use of commercial products, processes, and 
standards. 

(Added Pub. L. 102-484, div. D, title XLII, §4211, 
Oct. 23, 1992, 106 Stat. 2662; amended Pub. L. 
103-35, title II, § 201(c)(7), May 31, 1993, 107 Stat. 
98; Pub. L. 103-160, div. A, title XI, §1182(a)(10), 
title XIII, §1313, Nov. 30, 1993, 107 Stat. 1771, 1786; 
Pub. L. 104-106, div. A, title X, § 1081(a), Feb. 10, 
1996, 110 Stat. 452; Pub. L. 104-201, div. A, title 
VIII, § 829(a), Sept. 23, 1996, 110 Stat. 2612; Pub. L. 
111-23, title III, § 303(a), May 22, 2009, 123 Stat. 
1731; Pub. L. 111-383, div. A, title VIII, § 895(b), 
Jan. 7, 2011, 124 Stat. 4314.) 

Prior Provisions 

A prior section 2501, added Pub. L. 100-456, div. A, 
title VIII, § 821(b)(1)(B), Sept. 29, 1988, 102 Stat. 2014, re- 
lated to centralized guidance, analysis, and planning, 
prior to repeal by Pub. L. 102-484, § 4202(a). 

Another prior section 2501 was renumbered section 
2533 of this title. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383, § 895(b)(1), sub- 
stituted "Supplying, equipping, and supporting" for 
"Supplying and equipping" in introductory provisions. 

Subsec. (a)(2). Pub. L. 111-383, § 895(b)(2), substituted 
"logistics, and other activities in support of" for "and 
logistics for". 

Subsec. (a)(4). Pub. L. 111-383, § 895(b)(3), substituted 
", produce, and support" for "and produce". 

Subsec. (a)(6) to (8). Pub. L. 111-383, § 895(b)(4), added 
pars. (6) and (7) and redesignated former par. (6) as (8). 

2009— Subsec. (a)(6). Pub. L. 111-23 added par. (6). 



1996— Pub. L. 104-106, § 1081(a)(2), substituted "Na- 
tional security objectives concerning national tech- 
nology and industrial base" for "Congressional defense 
policy concerning national technology and industrial 
base, reinvestment, and conversion" as section catch- 
line. 

Subsec. (a). Pub. L. 104-106, §1081(a)(l)(A)(i), sub- 
stituted "National Security" for "Defense Policy" in 
heading. 

Subsec. (a)(5). Pub. L. 104-201 added par. (5). 

Pub. L. 104-106, §1081(a)(l)(A)(ii), struck out par. (5) 
which read as follows: "Furthering the missions of the 
Department of Defense through the support of policy 
objectives and programs relating to the defense rein- 
vestment, diversification, and conversion objectives 
specified in subsection (b)." 

Subsecs. (b), (c). Pub. L. 104-106, § 1081(a)(1)(B), (C), re- 
designated subsec. (c) as (b) and struck out former sub- 
sec. (b) which stated policy objectives of Congress re- 
lating to defense reinvestment, diversification, and 
conversion. 

1993— Subsec. (a)(1)(A). Pub. L. 103-35 substituted 
"section 108" for "section 104". 

Subsec. (a)(5). Pub. L. 103-160, §1313, added par. (5). 

Subsec. (b)(2). Pub. L. 103-160, § 1182(a)(10), substituted 
"that, by reducing the public sector demand for cap- 
ital, increases the amount of capital available" for 
"and thereby free up capital". 

Expansion op the Industrial Base 

Pub. L. 111-383, div. A, title VIII, §891, Jan. 7, 2011, 124 
Stat. 4310, provided that: 

"(a) Program To Expand Industrial Base Re- 
quired. — The Secretary of Defense shall establish a 
program to expand the industrial base of the Depart- 
ment of Defense to increase the Department's access to 
innovation and the benefits of competition. 

"(b) Identifying and Communicating With Firms 
That Are Not Traditional Suppliers. — The program 
established under subsection (a) shall use tools and re- 
sources available within the Federal Government and 
available from the private sector to provide a capabil- 
ity for identifying and communicating with firms that 
are not traditional suppliers, including commercial 
firms and firms of all business sizes, that are engaged 
in markets of importance to the Department of Defense 
in which such firms can make a significant contribu- 
tion. 

"(c) Outreach to Local Firms Near Defense In- 
stallations. — The program established under sub- 
section (a) shall include outreach, using procurement 
technical assistance centers, to firms of all business 
sizes in the vicinity of Department of Defense installa- 
tions regarding opportunities to obtain contracts and 
subcontracts to perform work at such installations. 

"(d) Industrial Base Review. — The program estab- 
lished under subsection (a) shall include a continuous 
effort to review the industrial base supporting the De- 
partment of Defense, including the identification of 
markets of importance to the Department of Defense in 
which firms that are not traditional suppliers can 
make a significant contribution. 

"(e) Firms That Are Not Traditional Suppliers. — 
For purposes of this section, a firm is not a traditional 
supplier of the Department of Defense if it does not 
currently have contracts and subcontracts to perform 
work for the Department of Defense with a total com- 
bined value in excess of $500,000. 

"(f) Procurement Technical Assistance Center. — In 
this section, the term 'procurement technical assist- 
ance center' means a center operating under a coopera- 
tive agreement with the Defense Logistics Agency to 
provide procurement technical assistance pursuant to 
the authority provided in chapter 142 of title 10, United 
States Code." 

Executive Agent for Printed Circuit Board 
Technology 

Pub. L. 110-417, [div. A], title II, §256, Oct. 14, 2008, 122 
Stat. 4404, provided that: 
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"(a) Executive Agent.— Not later than 90 days after 
the date of the enactment of this Act [Oct. 14, 2008], the 
Secretary of Defense shall designate a senior official of 
the Department of Defense to act as the executive 
agent for printed circuit board technology. 
"(b) Roles, Responsibilities, and Authorities. — 

"(1) Establishment. — Not later than one year after 
the date of the enactment of this Act [Oct. 14, 2008], 
and in accordance with Directive 5101.1, the Secretary 
of Defense shall prescribe the roles, responsibilities, 
and authorities of the executive agent designated 
under subsection (a). 

"(2) Specification. — The roles and responsibilities 
of the executive agent designated under subsection 
(a) shall include each of the following: 

"(A) Development and maintenance of a printed 
circuit board and interconnect technology roadmap 
that ensures that the Department of Defense has 
access to the manufacturing capabilities and tech- 
nical expertise necessary to meet future military 
requirements regarding such technology. 

"(B) Development of recommended funding strat- 
egies necessary to meet the requirements of the 
roadmap developed under subparagraph (A). 

"(C) Assessment of the vulnerabilities, trust- 
worthiness, and diversity of the printed circuit 
board supply chain, including the development of 
trustworthiness requirements for printed circuit 
boards used in defense systems, and to develop 
strategies to address matters that are identified as 
a result of such assessment. 

"(D) Such other roles and responsibilities as the 
Secretary of Defense considers appropriate. 
"(c) Support Within Department op Defense. — In 
accordance with Directive 5101.1, the Secretary of De- 
fense shall ensure that the military departments, De- 
fense Agencies, and other components of the Depart- 
ment of Defense provide the executive agent designated 
under subsection (a) with the appropriate support and 
resources needed to perform the roles, responsibilities, 
and authorities of the executive agent. 
"(d) Definitions. — In this section: 

"(1) The term 'Directive 5101.1' means Department 
of Defense Directive 5101.1, or any successor directive 
relating to the responsibilities of an executive agent 
of the Department of Defense. 

"(2) The term 'executive agent' has the meaning 
given the term 'DoD Executive Agent' in Directive 
5101.1." 

Requirement for Separate Reports on Technology 
Area Review and Assessment Summaries 

Pub. L. 109-163, div. A, title II, § 253(c), Jan. 6, 2006, 119 
Stat. 3180, provided that whenever the Secretary of De- 
fense provided for the conduct of a study referred to as 
a Technology Area Review and Assessment, the Sec- 
retary, not later than March 1 of the year following the 
year in which that study was conducted, was to submit 
to the Committees on Armed Services and Appropria- 
tions of the Senate and the House of Representatives a 
report containing a summary of each such Technology 
Area Review and Assessment conducted during that 
year, prior to repeal by Pub. L. 110-181, div. A, title II, 
§236, Jan. 28, 2008, 122 Stat. 47. 

Essential Items Identification and Domestic 
Production Capabilities Improvement Program 

Pub. L. 108-136, div. A, title VIII, subtitle B, part I, 
Nov. 24, 2003, 117 Stat. 1542, as amended by Pub. L. 
109-364, div. A, title VIII, §841, Oct. 17, 2006, 120 Stat. 
2335; Pub. L. 111-84, div. A, title VIII, §846, Oct. 28, 2009, 
123 Stat. 2420; Pub. L. 112-81, div. A, title X, § 1062(g)(2), 
Dec. 31, 2011, 125 Stat. 1585, provided that: 

"SEC. 811. CONSISTENCY WITH UNITED STATES OB- 
LIGATIONS UNDER INTERNATIONAL AGREE- 
MENTS. 

"No provision of this subtitle [subtitle B (§§811-828) of 
title VIII of div. A of Pub. L. 108-136, enacting section 
2436 of this title, amending sections 2533a and 2534 of 



this title, and enacting provisions set out as notes 
under sections 2436, 2505, 2521, and 2534 of this title] or 
any amendment made by this subtitle shall apply to 
the extent the Secretary of Defense, in consultation 
with the Secretary of Commerce, the United States 
Trade Representative, and the Secretary of State, de- 
termines that it is inconsistent with United States ob- 
ligations under an international agreement. 

"SEC. 812. ASSESSMENT AND ANNUAL REPORT OF 
UNITED STATES DEFENSE INDUSTRIAL BASE 
CAPABILITIES AND ACQUISITIONS OF ARTI- 
CLES, MATERIALS, AND SUPPLIES MANUFAC- 
TURED OUTSIDE THE UNITED STATES, 
"(a) Assessment Program.— (1) The Secretary of De- 
fense shall establish a program to assess — 

"(A) the degree to which the United States is de- 
pendent on foreign sources of supply; and 

"(B) the capabilities of the United States defense 
industrial base to produce military systems nec- 
essary to support the national security objectives set 
forth in section 2501 of title 10, United States Code. 
"(2) For purposes of the assessment program, the Sec- 
retary shall use existing data, as required under sub- 
section (b), and submit an annual report, as required 
under subsection (c). 

"(b) Use of Existing Data. — (1) At a minimum, with 
respect to each prime contract with a value greater 
than $25,000 for the procurement of defense items and 
components, the following information from existing 
sources shall be used for purposes of the assessment 
program: 

"(A) Whether the contractor is a United States or 
foreign contractor. 

"(B) The principal place of business of the contrac- 
tor and the principal place of performance of the con- 
tract. 

"(C) Whether the contract was awarded on a sole 
source basis or after receipt of competitive offers. 

"(D) The dollar value of the contract. 
"(2) The Federal Procurement Data System described 
in section 6(d)(4)(A) of the Office of Federal Procure- 
ment Policy Act ([former] 41 U.S.C. 405(d)(4)(A)) [now 41 
U.S.C. 1122(a)(4)(A)], or any successor system, shall col- 
lect from contracts described in paragraph (1) the infor- 
mation specified in that paragraph. 

"(3) Information obtained in the implementation of 
this section is subject to the same limitations on dis- 
closure, and penalties for violation of such limitations, 
as is provided under section 2507 of title 10, United 
States Code. Such information also shall be exempt 
from release under section 552 of title 5, United States 
Code. 

"(4) For purposes of meeting the requirements set 
forth in this section, the Secretary of Defense may not 
require the provision of information beyond the infor- 
mation that is currently provided to the Department of 
Defense through existing data collection systems by 
non-Federal entities with respect to contracts and sub- 
contracts with the Department of Defense or any mili- 
tary department. 

"[(c) Repealed. Pub. L. 112-81, div. A, title X, 
§ 1062(g)(2), Dec. 31, 2011, 125 Stat. 1585.] 

"(d) Public Availability. — The Secretary of Defense 
shall make the report submitted under subsection (c) 
publicly available to the maximum extent practicable. 

"(e) Applicability. — This section shall not apply to 
acquisitions made by an agency, or component thereof, 
that is an element of the intelligence community as set 
forth in or designated under section 3(4) of the National 
Security Act of 1947 (50 U.S.C. 401a(4)). 

"[SEC. 813. Repealed. Pub. L. 111-84, div. A, title VIII, 
§846, Oct. 28, 2009, 123 Stat. 2420.] 

"SEC. 814. PRODUCTION CAPABILITIES IMPROVE- 
MENT FOR CERTAIN ESSENTIAL ITEMS USING 
DEFENSE INDUSTRIAL BASE CAPABILITIES 
FUND. 

"(a) Establishment OF Fund. — There is established 
in the Treasury of the United States a separate fund to 
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be known as the Defense Industrial Base Capabilities 
Fund (hereafter in this section referred to as the 
'Fund'). 

"(b) Moneys in Fund. — There shall be credited to the 
Fund amounts appropriated to it. 

"(c) USE op Fund. — The Secretary of Defense is au- 
thorized to use all amounts in the Fund, subject to ap- 
propriation, for the purposes of enhancing' or recon- 
stituting' United States industrial capability to produce 
items on the military system essential item breakout 
list (as described in section 812(b)) or items subject to 
section 2534 of title 10, United States Code, in the quan- 
tity and of the quality necessary to achieve national 
security objectives. 

"(d) Limitation on Use of Fund. — Before the obliga- 
tion of any amounts in the Fund, the Secretary of De- 
fense shall submit to Congress a report describing the 
Secretary's plans for implementing the Fund estab- 
lished in subsection (a), including the priorities for the 
obligation of amounts in the Fund, the criteria for de- 
termining the recipients of such amounts, and the 
mechanisms through which such amounts may be pro- 
vided to the recipients. 

"(e) Availability op Funds. — Amounts in the Fund 
shall remain available until expended. 

"(f) Fund Manager.— The Secretary of Defense shall 
designate a Fund manager. The duties of the Fund 
manager shall include — 

"(1) ensuring the visibility and accountability of 

transactions engaged in through the Fund; and 

"(2) reporting to Congress each year regarding ac- 
tivities of the Fund during the previous fiscal year." 

Apr Force Science and Technology Planning 

Pub. L. 107-107, div. A, title II, subtitle D, Dec. 28, 
2001, 115 Stat. 1041, provided that: 
"SEC. 251. SHORT TITLE. 

"This subtitle may be cited as the 'Air Force Science 
and Technology for the 21st Century Act'. 

"SEC. 252. SCIENCE AND TECHNOLOGY INVEST- 
MENT AND DEVELOPMENT PLANNING, 
"(a) Sense of Congress.— It is the sense of Congress 

that the Secretary of the Air Force should carry out 

each of the following: 

"(1) Continue and improve efforts to ensure that — 
"(A) the Air Force science and technology com- 
munity is represented, and the recommendations of 
that community are considered, at all levels of pro- 
gram planning and budgetary decisionmaking with- 
in the Air Force; 

"(B) advocacy for science and technology develop- 
ment is institutionalized across all levels of Air 
Force management in a manner that is not depend- 
ent on individuals; and 

"(C) the value of Air Force science and tech- 
nology development is made increasingly apparent 
to the warfighters, by linking the needs of those 
warfighters with decisions on science and tech- 
nology development. 

"(2) Complete and adopt a policy directive that pro- 
vides for changes in how the Air Force makes budg- 
etary and nonbudgetary decisions with respect to its 
science and technology development programs and 
how it carries out those programs. 

"(3) At least once every five years, conduct a review 
of the long-term challenges and short-term objectives 
of the Air Force science and technology programs 
that is consistent with the review specified in section 
252 of the Floyd D. Spence National Defense Author- 
ization Act for Fiscal Year 2001 (as enacted into law 
by Public Law 106-398; 114 Stat. 1654A-46 [set out as a 
note below]). 

"(4) Ensure that development and science and tech- 
nology planning and investment activities are carried 
out for future space warfighting systems and for fu- 
ture nonspace warfighting systems in an integrated 
manner. 

"(5) Elevate the position within the Office of the 
Secretary of the Air Force that has primary respon- 



sibility for budget and policy decisions for science 
and technology programs. 

"(b) Reinstatement of Development Planning. — (1) 
The Secretary of the Air Force shall reinstate and im- 
plement a revised development planning process that 
provides for each of the following: 

"(A) Coordinating the needs of Air Force 
warfighters with decisions on science and technology 
development. 

"(B) Giving input into the establishment of prior- 
ities among science and technology programs. 

"(C) Analyzing Air Force capability options for the 
allocation of Air Force resources. 

"(D) Developing concepts for technology, warfight- 
ing systems, and operations with which the Air Force 
can achieve its critical future goals. 

"(E) Evaluating concepts for systems and oper- 
ations that leverage technology across Air Force or- 
ganizational boundaries. 

"(F) Ensuring that a 'system-of-systems' approach 
is used in carrying out the various Air Force capabil- 
ity planning exercises. 

"(G) Utilizing existing analysis capabilities within 
the Air Force product centers in a collaborative and 
integrated manner. 

"(2) Not later than one year after the date of the en- 
actment of this Act [Dec. 28, 2001], the Secretary of the 
Air Force shall submit to Congress a report on the im- 
plementation of the planning process required by para- 
graph (1). The report shall include the annual amount 
that the Secretary considers necessary to carry out 
paragraph (1). 

"SEC. 253. STUDY AND REPORT ON EFFECTIVE- 
NESS OF AIR FORCE SCIENCE AND TECH- 
NOLOGY PROGRAM CHANGES, 
"(a) Requirement. — The Secretary of the Air Force, 
in cooperation with the National Research Council of 
the National Academy of Sciences, shall carry out a 
study to determine how the changes to the Air Force 
science and technology program implemented during 
the past two years affect the future capabilities of the 
Air Force. 

"(b) Matters Studied.— (1) The study shall review 
and assess whether such changes as a whole are suffi- 
cient to ensure the following: 

"(A) That the concerns about the management of 
the science and technology program that have been 
raised by Congress, the Defense Science Board, the 
Air Force Science Advisory Board, and the Air Force 
Association have been adequately addressed. 

"(B) That appropriate and sufficient technology is 
available to ensure the military superiority of the 
United States and counter future high-risk threats. 

"(C) That the science and technology investments 
are balanced to meet the near-, mid-, and long-term 
needs of the Air Force. 

"(D) That technologies are made available that can 
be used to respond flexibly and quickly to a wide 
range of future threats. 

"(E) That the Air Force organizational structure 
provides for a sufficiently senior level advocate of 
science and technology to ensure an ongoing, effec- 
tive presence of the science and technology commu- 
nity during the budget and planning process. 
"(2) In addition, the study shall assess the specific 
changes to the Air Force science and technology pro- 
gram as follows: 

"(A) Whether the biannual science and technology 
summits provide sufficient visibility into, and under- 
standing and appreciation of, the value of the science 
and technology program to the senior level of Air 
Force budget and policy decisionmakers. 

"(B) Whether the applied technology councils are 
effective in contributing the input of all levels be- 
neath the senior leadership into the coordination, 
focus, and content of the science and technology pro- 
gram. 

"(C) Whether the designation of the commander of 
the Air Force Materiel Command as the science and 
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technology budget advocate is effective to ensure 
that an adequate Air Force science and technology 
budget is requested. 

"(D) Whether the revised development planning 
process is effective to aid in the coordination of the 
needs of the Air Force warfighters with decisions on 
science and technology investments and the estab- 
lishment of priorities among different science and 
technology programs. 

"(B) Whether the implementation of section 252 of 
the Floyd D. Spence National Defense Authorization 
Act for Fiscal Year 2001 (as enacted into law by Pub- 
lic Law 106-398; 114 Stat. 1654A-46 [set out as a note 
below]) is effective to identify the basis for the appro- 
priate science and technology program funding level 
and investment portfolio. 

"(c) Report. — Not later than May 1, 2003, the Sec- 
retary of the Air Force shall submit to Congress the re- 
sults of the study." 

Pub. L. 106-398, §1 [[div. A], title II, §252], Oct. 30, 
2000, 114 Stat. 1654, 1654A-46, provided that: 

"(a) Requirement for Review. — The Secretary of the 
Air Force shall conduct a review of the long-term chal- 
lenges and short-term objectives of the Air Force 
science and technology programs. The Secretary shall 
complete the review not later than one year after the 
date of the enactment of this Act [Oct. 30, 2000]. 

"(b) Matters To Be Reviewed. — The review shall in- 
clude the following: 

"(1) An assessment of the budgetary resources that 
are being used for fiscal year 2001 for addressing the 
long-term challenges and the short-term objectives of 
the Air Force science and technology programs. 

"(2) The budgetary resources that are necessary to 
address those challenges and objectives adequately. 

"(3) A course of action for each projected or on- 
going Air Force science and technology program that 
does not address either the long-term challenges or 
the short-term objectives. 

"(4) The matters required under subsection (c)(5) 
and (d)(6). 

"(c) Long-Term Challenges.— (1) The Secretary of 
the Air Force shall establish an integrated product 
team to identify high-risk, high-payoff challenges that 
will provide a long-term focus and motivation for the 
Air Force science and technology programs over the 
next 20 to 50 years following the enactment of this Act 
[Oct. 30, 2000]. The integrated product team shall in- 
clude representatives of the Office of Scientific Re- 
search and personnel from the Air Force Research Lab- 
oratory. 

"(2) The team shall solicit views from the entire Air 
Force science and technology community on the mat- 
ters under consideration by the team. 
"(3) The team— 

"(A) shall select for consideration science and tech- 
nology challenges that involve — 

"(i) compelling requirements of the Air Force; 
"(ii) high-risk, high-payoff areas of exploration; 
and 

"(iii) very difficult, but probably achievable, re- 
sults; and 

"(B) should not select a linear extension of any on- 
going Air Force science and technology program for 
consideration as a science and technology challenge 
under subparagraph (A). 

"(4) The Deputy Assistant Secretary of the Air Force 
for Science, Technology, and Engineering shall des- 
ignate a technical coordinator and a management co- 
ordinator for each science and technology challenge 
identified pursuant to this subsection. Each technical 
coordinator shall have sufficient expertise in fields re- 
lated to the challenge to be able to identify other ex- 
perts in such fields and to affirm the credibility of the 
challenge. The coordinator for a science and tech- 
nology challenge shall conduct workshops within the 
relevant scientific and technological community to ob- 
tain suggestions for possible approaches to addressing 
the challenge and to identify ongoing work that ad- 
dresses the challenge, deficiencies in current work re- 



lating to the challenge, and promising areas of re- 
search. 

"(5) In carrying out subsection (a), the Secretary of 
the Air Force shall review the science and technology 
challenges identified pursuant to this subsection and, 
for each such challenge, at a minimum — 

"(A) consider the results of the workshops con- 
ducted pursuant to paragraph (4); and 

"(B) identify any work not currently funded by the 
Air Force that should be performed to meet the chal- 
lenge. 

"(d) Short-Term Objectives. — (1) The Secretary of 
the Air Force shall establish a task force to identify 
short-term technological objectives of the Air Force 
science and technology programs. The task force shall 
be chaired by the Deputy Assistant Secretary of the 
Air Force for Science, Technology, and Engineering 
and shall include representatives of the Chief of Staff 
of the Air Force and the specified combatant com- 
mands of the Air Force. 

"(2) The task force shall solicit views from the entire 
Air Force requirements community, user community, 
and acquisition community. 

"(3) The task force shall select for consideration 
short-term objectives that involve — 

"(A) compelling requirements of the Air Force; 
"(B) support in the user community; and 
"(C) likely attainment of the desired benefits with- 
in a five-year period. 

"(4) The Deputy Assistant Secretary of the Air Force 
for Science, Technology, and Engineering shall estab- 
lish an integrated product team for each short-term ob- 
jective identified pursuant to this subsection. Each in- 
tegrated product team shall include representatives of 
the requirements community, the user community, and 
the science and technology community with relevant 
expertise. 

"(5) The integrated product team for a short-term ob- 
jective shall be responsible for — 

"(A) identifying, defining, and prioritizing the en- 
abling capabilities that are necessary for achieving 
the objective; 

"(B) identifying deficiencies in the enabling capa- 
bilities that must be addressed if the short-term ob- 
jective is to be achieved; and 

"(C) working with the Air Force science and tech- 
nology community to identify science and technology 
projects and programs that should be undertaken to 
eliminate each deficiency in an enabling capability. 
"(6) In carrying out subsection (a), the Secretary of 
the Air Force shall review the short-term science and 
technology objectives identified pursuant to this sub- 
section and, for each such objective, at a minimum — 
"(A) consider the work of the integrated product 
team conducted pursuant to paragraph (5); and 

"(B) identify the science and technology work of 
the Air Force that should be undertaken to eliminate 
each deficiency in enabling capabilities that is identi- 
fied by the integrated product team pursuant to sub- 
paragraph (B) of that paragraph. 
"(e) Comptroller General Review. — (1) Not later 
than 90 days after the Secretary of the Air Force com- 
pletes the review required by subsection (a), the Comp- 
troller General shall submit to Congress a report on the 
results of the review. The report shall include the 
Comptroller General's assessment regarding the extent 
to which the review was conducted in compliance with 
the requirements of this section. 

"(2) Immediately upon completing the review re- 
quired by subsection (a), the Secretary of Defense shall 
notify the Comptroller General of the completion of 
the review. For the purposes of paragraph (1), the date 
of the notification shall be considered the date of the 
completion of the review." 

Report by Under Secretary op Defense for 
Acquisition, Technology, and Logistics 

Pub. L. 106-65, div. A, title II, §243, Oct. 5, 1999, 113 
Stat. 551, required the Under Secretary of Defense for 
Acquisition, Technology, and Logistics to submit to 
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the congressional defense committees a report on the 
actions necessary to promote the research base and 
technological development needed for ensuring that the 
Armed Forces had the military capabilities necessary 
for meeting national security requirements over the 
next two to three decades. 

Sense of Congress on Defense Science and 
Technology Program 

Pub. L. 106-65, div. A, title II, §212, Oct. 5, 1999, 113 
Stat. 542, as amended by Pub. L. 108-136, div. A, title X, 
§ 1031(h)(1), Nov. 24, 2003, 117 Stat. 1604; Pub. L. 109-364, 
div. A, title II, §217, Oct. 17, 2006, 120 Stat. 2125, which 
provided the sense of Congress as to funding objectives 
for the Defense Science and Technology Program, was 
repealed by Pub. L. 111-84, div. A, title II, §213, Oct. 28, 
2009, 123 Stat. 2226. 

Pub. L. 105-261, div. A, title II, §214, Oct. 17, 1998, 112 
Stat. 1948, provided that: 

"(a) Funding Requirements for the Defense 
Science and Technology Program Budget. — It is the 
sense of Congress that, for each of the fiscal years 2000 
through 2008, It should be an objective of the Secretary 
of Defense to increase the budget for the Defense 
Science and Technology Program for the fiscal year 
over the budget for that program for the preceding fis- 
cal year by a percent that is at least two percent above 
the rate of inflation as determined by the Office of 
Management and Budget. 

"(b) Guidelines for the Defense Science and Tech- 
nology Program. — 

"(1) Relationship of defense science and tech- 
nology PROGRAM TO UNIVERSITY RESEARCH. — It is the 
sense of Congress that the following should be key 
objectives of the Defense Science and Technology 
Program: 

"(A) The sustainment of research capabilities in 
scientific and engineering disciplines critical to the 
Department of Defense. 

"(B) The education and training of the next gen- 
eration of scientists and engineers in disciplines 
that are relevant to future defense systems, par- 
ticularly through the conduct of basic research. 

"(C) The continued support of the Defense Experi- 
mental Program to Stimulate Competitive Re- 
search and research programs at historically black 
colleges and universities and minority institutions. 
"(2) Relationship of the defense science and 
technology program to commercial research and 
technology. — (A) It is the sense of Congress that, in 
supporting projects within the Defense Science and 
Technology Program, the Secretary of Defense should 
attempt to leverage commercial research, tech- 
nology, products, and processes for the benefit of the 
Department of Defense. 

"(B) It is the sense of Congress that funds made 
available for projects and programs of the Defense 
Science and Technology Program should be used only 
for the benefit of the Department of Defense, which 
includes — 

"(i) the development of technology that has only 
military applications; 

"(ii) the development of militarily useful, com- 
mercially viable technology; and 

"(iii) the adaptation of commercial technology, 
products, or processes for military purposes. 
"(3) Synergistic management of research and de- 
velopment. — It Is the sense of Congress that the Sec- 
retary of Defense should have the flexibility to allo- 
cate a combination of funds available for the Depart- 
ment of Defense for basic and applied research and for 
advanced development to support any individual 
project or program within the Defense Science and 
Technology Program, but such flexibility should not 
change the allocation of funds In any fiscal year 
among basic and applied research and advanced de- 
velopment. 

"(4) MANAGEMENT OF SCIENCE AND TECHNOLOGY. — It 
is the sense of Congress that — 

"(A) management and funding for the Defense 
Science and Technology Program for each military 



department should receive a level of priority and 
leadership attention equal to the level received by 
program acquisition, and the Secretary of each 
military department should ensure that a senior of- 
ficial in the department holds the appropriate title 
and responsibility to ensure effective oversight and 
emphasis on science and technology; 

"(B) to ensure an appropriate long-term focus for 
investments, a sufficient percentage of science and 
technology funds should be directed toward new 
technology areas, and annual reviews should be 
conducted for ongoing research areas to ensure that 
those funded Initiatives are either integrated into 
acquisition programs or discontinued when appro- 
priate; 

"(C) the Secretary of each military department 
should take appropriate steps to ensure that suffi- 
cient numbers of officers and civilian employees in 
the department hold advanced degrees in technical 
fields; and 

"(D) of particular concern, the Secretary of the 
Air Force should take appropriate measures to en- 
sure that sufficient numbers of scientists and engi- 
neers are maintained to address the technological 
challenges faced in the areas of air, space, and in- 
formation technology. 
"(c) Study.— 

"(1) Requirement. — The Secretary of Defense, in 
cooperation with the National Research Council of 
the National Academy of Sciences, shall conduct a 
study on the technology base of the Department of 
Defense. 

"(2) Matters covered. — The study shall — 

"(A) result In recommendations on the minimum 
requirements for maintaining a technology base 
that is sufficient, based on both historical develop- 
ments and future projections, to project superiority 
in air and space weapons systems and In informa- 
tion technology; 

"(B) address the effects on national defense and 
civilian aerospace industries and information tech- 
nology of reducing funding below the goal described 
in subsection (a); and 

"(C) result in recommendations on the appro- 
priate levels of staff with baccalaureate, masters, 
and doctorate degrees, and the optimal ratio of ci- 
vilian and military staff holding such degrees, to 
ensure that science and technology functions of the 
Department of Defense remain vital. 
"(3) Report. — Not later than 120 days after the date 
on which the study required under paragraph (1) is 
completed, the Secretary shall submit to Congress a 
report on the results of the study. 
"(d) Definitions. — In this section: 

"(1) The term 'Defense Science and Technology 
Program' means basic and applied research and ad- 
vanced development. 

"(2) The term 'basic and applied research' means 
work funded in program elements for defense re- 
search and development under Department of Defense 
category 6.1 or 6.2. 

"(3) The term 'advanced development' means work 
funded in program elements for defense research and 
development under Department of Defense category 
6.3." 

Biennial Joint Warfighting Science and 
Technology Plan 

Pub. L. 104-201, div. A, title II, §270, Sept. 23, 1996, 110 
Stat. 2469, as amended by Pub. L. 106-65, div. A, title II, 
§242, title X, §1067(5), Oct. 5, 1999, 113 Stat. 551, 774; Pub. 
L. 109-163, div. A, title II, § 253(a), (b), Jan. 6, 2006, 119 
Stat. 3179, 3180, which required biennial submission to 
Congress by the Secretary of Defense of a plan for en- 
suring that the science and technology program of the 
Department of Defense supported the development of 
the future joint warfighting capabilities identified as 
priority requirements for the Armed Forces, was re- 
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pealed by Pub. L. 111-84, div. A, title II, §241, Oct 28, 
2009, 123 Stat. 2237. 

Cost Reimbursement Rules fob Indirect Costs At- 
tributable to Private Sector Work of Defense 
Contractors 

Section 808 of Pub. L. 104-106 authorized Secretary of 
Defense to enter into agreements with defense contrac- 
tors under which certain cost reimbursement rules 
would be applied and required submission of report to 
congressional defense committees not later than one 
year after Feb. 10, 1996, prior to repeal by Pub. L. 
105-85, div. A, title X, § 1027(d), Nov. 18, 1997, 111 Stat. 
1880. See section 7315 of this title. 

Documentation for Awards for Cooperative Agree- 
ments or Other Transactions Under Defense 
Technology Reinvestment Programs 

Pub. L. 103-337, div. A, title XI, §1118, Oct. 5, 1994, 108 
Stat. 2870, provided that: "At the time of the award for 
a cooperative agreement or other transaction under a 
program carried out under chapter 148 of title 10, 
United States Code, the head of the agency concerned 
shall include in the file pertaining to such agreement 
or transaction a brief explanation of the manner in 
which the award advances and enhances a particular 
national security objective set forth in section 2501(a) 
of such title or a particular policy objective set forth 
in [former] section 2501(b) of such title." 

Reports on Defense Conversion, Reinvestment, and 
Transition Assistance Programs 

Pub. L. 103-160, div. A, title XIII, §1303, Nov. 30, 1993, 
107 Stat. 1784, provided that during each of the fiscal 
years 1994, 1995, and 1996, the Secretary of Defense was 
to prepare a report that assessed the effectiveness of all 
defense conversion, reinvestment, and transition assist- 
ance programs, as defined in section 1302 of Pub. L. 
103-160, 107 Stat. 1783, during the preceding fiscal year. 

National Shipbuilding Initiative 

Sections 1351 to 1354 of Pub. L. 103-160, as amended by 
Pub. L. 104-201, div. A, title X, § 1073(e)(1)(F), (2)(B), (3), 
Sept. 23, 1996, 110 Stat. 2658, provided that: 
"SEC. 1351. SHORT TITLE. 

"This subtitle [subtitle D, §§1351-1363 of title XIII of 
div. A of Pub. L. 103-160, enacting sections 1279d, 1279e, 
and 1280a of the Appendix to Title 46, Shipping, amend- 
ing section 31326 of Title 46 and sections 1271, 1273, 1274, 
and 1274a of the Appendix to Title 46, and enacting pro- 
visions set out as notes under sections 1279b and 1279d 
of the Appendix to Title 46] may be cited as the 'Na- 
tional Shipbuilding and Shipyard Conversion Act of 
1993'. 

"SEC. 1352. NATIONAL SHIPBUILDING INITIATIVE. 

"(a) Establishment of Program. — There shall be a 
National Shipbuilding Initiative program, to be carried 
out to support the industrial base for national security 
objectives by assisting in the reestablishment of the 
United States shipbuilding industry as a self-sufficient, 
internationally competitive industry. 

"(b) Administering Departments. — The program 
shall be carried out — 

"(1) by the Secretary of Defense, with respect to 

programs under the jurisdiction of the Secretary of 

Defense; and 

"(2) by the Secretary of Transportation, with re- 
spect to programs under the jurisdiction of the Sec- 
retary of Transportation. 

"(c) Program Elements. — The National Shipbuilding 
Initiative shall consist of the following program ele- 
ments: 

"(1) Financial incentives program. — A financial 
incentives program to provide loan guarantees to ini- 
tiate commercial ship construction for domestic and 
export sales, encourage shipyard modernization, and 
support increased productivity. 

"(2) Technology development program. — A tech- 
nology development program, to be carried out with- 



in the Department of Defense by the Defense Ad- 
vanced Research Projects Agency, to improve the 
technology base for advanced shipbuilding tech- 
nologies and related dual-use technologies through 
activities including a development program for inno- 
vative commercial ship design and production proc- 
esses and technologies. 

"(3) Navy's affordability through commonality 
program. — Enhanced support by the Secretary of De- 
fense for the shipbuilding program of the Department 
of the Navy known as the Affordability Through 
Commonality (ATC) program, to include enhanced 
support (A) for the development of common modules 
for military and commercial ships, and (B) to foster 
civil-military integration into the next generation of 
Naval surface combatants. 

"(4) Navy's manufacturing technology and tech- 
nology base programs.— Enhanced support by the 
Secretary of Defense for, and strengthened funding 
for, that portion of the Manufacturing Technology 
program of the Navy, and that portion of the Tech- 
nology Base program of the Navy, that are in the 
areas of shipbuilding technologies and ship repair 
technologies. 

"SEC. 1353. DEPARTMENT OF DEFENSE PROGRAM 
MANAGEMENT THROUGH DEFENSE ADVANCED 
RESEARCH PROJECTS AGENCY. 
"The Secretary of Defense shall designate the De- 
fense Advanced Research Projects Agency of the De- 
partment of Defense as the lead agency of the Depart- 
ment of Defense for activities of the Department of De- 
fense which are part of the National Shipbuilding Ini- 
tiative program. Those activities shall be carried out 
as part of defense conversion activities of the Depart- 
ment of Defense. 

"SEC. 1354. DEFENSE ADVANCED RESEARCH 
PROJECTS AGENCY FUNCTIONS AND MINIMUM 
FINANCIAL COMMITMENT OF NON-FEDERAL 
GOVERNMENT PARTICIPANTS, 
"(a) DARPA Functions.— The Secretary of Defense, 
acting through the Director of the Defense Advanced 
Research Projects Agency, shall carry out the follow- 
ing functions with respect to the National Shipbuilding 
Initiative program: 

"(1) Consultation with the Maritime Administra- 
tion, the Office of Economic Adjustment, the Na- 
tional Economic Council, the National Shipbuilding 
Research Project, the Coast Guard, the National Oce- 
anic and Atmospheric Administration, appropriate 
naval commands and activities, and other appro- 
priate Federal agencies on — 

"(A) development and transfer to the private sec- 
tor of dual-use shipbuilding technologies, ship re- 
pair technologies, and shipbuilding management 
technologies; 

"(B) assessments of potential markets for mari- 
time products; and 

"(C) recommendation of industrial entities, part- 
nerships, joint ventures, or consortia for short- and 
long-term manufacturing technology investment 
strategies. 

"(2) Funding and program management activities 
to develop innovative design and production proc- 
esses and the technologies required to implement 
those processes. 

"(3) Facilitation of industry and Government tech- 
nology development and technology transfer activi- 
ties (including education and training, market as- 
sessments, simulations, hardware models and proto- 
types, and national and regional industrial base stud- 
ies). 

"(4) Integration of promising technology advances 
made in the Technology Reinvestment Program of 
the Defense Advanced Research Projects Agency into 
the National Shipbuilding Initiative to effect full de- 
fense conversion potential. 

"(b) Financial Commitment of Non-Federal Gov- 
ernment Participants. — 

"(1) Maximum department of defense share. — The 
Secretary of Defense shall ensure that the amount of 
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funds provided by the Secretary to a non-Federal gov- 
ernment participant does not exceed 50 percent of the 
total cost of technology development and technology 
transfer activities. 

"(2) Regulations. — The Secretary may prescribe 
regulations to provide for consideration of in-kind 
contributions by non-Federal Government partici- 
pants in a partnership for the purpose of calculating 
the share of the partnership costs that has been or is 
being undertaken by such participants. In prescribing 
the regulations, the Secretary may determine that a 
participant that is a small business concern may use 
funds received under the Small Business Innovation 
Research Program or the Small Business Technology 
Transfer Program to help pay the costs of partner- 
ship activities. Any such funds so used may be in- 
cluded in calculating the amount of the financial 
commitment undertaken by the non-Federal Govern- 
ment participants unless the Secretary determines 
that the small business concern has not made a sig- 
nificant equity contribution in the program from 
non-Federal sources." 

[For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

Armament Retooling and Manufacturing Support 
Initiative 

Subtitle H of title I of div. A of Pub. L. 102-484, as 
amended by Pub. L. 103-35, title II, § 202(a)(1), May 31, 
1993, 107 Stat. 100; Pub. L. 103-337, div. A, title XI, 
§ 1141(a), (b), Oct. 5, 1994, 108 Stat. 2879; Pub. L. 104-201, 
div. A, title I, §143, Sept. 23, 1996, 110 Stat. 2449; Pub. L. 
105-261, div. A, title I, §115, Oct. 17, 1998, 112 Stat. 1939; 
Pub. L. 106-65, div. A, title I, §116, Oct. 5, 1999, 113 Stat. 
533, known as the "Armament Retooling and Manufac- 
turing Support Act of 1992", authorized the Secretary 
of the Army, during fiscal years 1993 through 2001, to 
carry out the Armament Retooling and Manufacturing 
Support Initiative, prior to repeal by Pub. L. 106-398, §1 
[[div. A], title III, § 344(d)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-71. 

implementation of requirements for assessment, 
Planning, and Analysis 

Section 4218 of Pub. L. 102-484 related to collection of 
information, completion of assessments, and issuance 
of plans required by this subchapter, prior to repeal by 
Pub. L. 104-201, div. A, title VIII, § 829(h), Sept. 23, 1996, 
110 Stat. 2614. 

Industrial Diversification Planning for Defense 
Contractors 

Section 4239 of Pub. L. 102-484 provided that: "Not 
later than 120 days after the date of enactment of this 
Act [Oct. 23, 1992], the Secretary of Defense shall pre- 
scribe regulations to encourage defense contractors to 
engage in industrial diversification planning." 

Notice to Contractors and Employees Upon Pro- 
posed and Actual Termination or Substantial 
Reduction in Major Defense Programs 

Section 4471 of Pub. L. 102-484, as amended by Pub. L. 
103-160, div. A, title XIII, §1372, Nov. 20, 1993, 107 Stat. 
1817; Pub. L. 103-337, div. A, title XI, § 1142, Oct. 5, 1994, 
108 Stat. 2881; Pub. L. 104-201, div. A, title VIII, §824, 
Sept. 23, 1996, 110 Stat. 2610; Pub. L. 105-85, div. A, title 
X, § 1073(d)(2)(C), Nov. 18, 1997, 111 Stat. 1905; Pub. L. 
105-277, div. A, §101(f) [title VIII, § 405(d)(7)(C), (f)(6)(C)], 
Oct. 21, 1998, 112 Stat. 2681-337, 2681-419, 2681-430, pro- 
vided that: 

"(a) Notice Requirement After Enactment of Ap- 
propriations Act. — Each year, not later than 60 days 



after the date of the enactment of an Act appropriating 
funds for the military functions of the Department of 
Defense, the Secretary of Defense, in accordance with 
regulations prescribed by the Secretary — 

"(1) shall identify each contract (if any) under 
major defense programs of the Department of Defense 
that will be terminated or substantially reduced as a 
result of the funding levels provided in that Act; and 
"(2) shall ensure that notice of the termination of, 
or substantial reduction in, the funding of the con- 
tract is provided — 

"(A) directly to the prime contractor under the 
contract; and 
"(B) directly to the Secretary of Labor. 
"(b) Notice to Subcontractors. — Not later than 60 
days after the date on which the prime contractor for 
a contract under a major defense program receives no- 
tice under subsection (a), the prime contractor shall — 
"(1) provide notice of that termination or substan- 
tial reduction to each person that is a first-tier sub- 
contractor under that prime contract for sub- 
contracts in an amount not less than $500,000; and 
"(2) require that each such subcontractor — 

"(A) provide such notice to each of its sub- 
contractors for subcontracts in an amount in excess 
of $100,000; and 

"(B) impose a similar notice and pass through re- 
quirement to subcontractors in an amount in ex- 
cess of $100,000 at all tiers. 
"(c) Contractor Notice to Employees and State 
Dislocated Worker Unit. — Not later than two weeks 
after a defense contractor receives notice under sub- 
section (a), the contractor shall provide notice of such 
termination or substantial reduction to — 

"(1)(A) each representative of employees whose 
work is directly related to the defense contract under 
such program and who are employed by the defense 
contractor; or 

"(B) if there is no such representative at that time, 
each such employee; and 

"(2) the State or entity designated by the State to 
carry out rapid response activities under section 
134(a)(2)(A) of the Workforce Investment Act of 1998 
[29 U.S.C. 2864(a)(2)(A)], and the chief elected official 
of the unit of general local government within which 
the adverse effect may occur. 

"(d) Constructive Notice. — The notice of termi- 
nation of, or substantial reduction in, a defense con- 
tract provided under subsection (c)(1) to an employee of 
a contractor shall have the same effect as a notice of 
termination to such employee for the purposes of deter- 
mining whether such employee is eligible to participate 
in employment and training activities carried out 
under title I of the Workforce Investment Act of 1998 
[29 U.S.C. 2801 et seq.], except in a case in which the 
employer has specified that the termination of, or sub- 
stantial reduction in, the contract is not likely to re- 
sult in plant closure or mass layoff. 

"(e) Loss of Eligibility. — An employee who receives 
a notice of withdrawal or cancellation of the termi- 
nation of, or substantial reduction in, contract funding 
shall not be eligible, on the basis of any related reduc- 
tion in funding under the contract, to participate in 
employment and training activities under title I of the 
Workforce Investment Act of 1998 [29 U.S.C. 2801 et 
seq.], beginning on the date on which the employee re- 
ceives the notice. 
"(f) Definitions. — For purposes of this section: 

"(1) The term 'major defense program' means a pro- 
gram that is carried out to produce or acquire a 
major system (as defined in section 2302(5) of title 10, 
United States Code). 

"(2) The terms 'substantial reduction' and 'substan- 
tially reduced', with respect to a defense contract 
under a major defense program, mean a reduction of 
25 percent or more in the total dollar value of the 
funds obligated by the contract." 
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§2502. National Defense Technology and Indus- 
trial Base Council 

(a) Establishment. — There is a National De- 
fense Technology and Industrial Base Council. 

(b) Composition. — The Council is composed of 
the following members: 

(1) The Secretary of Defense, who shall serve 
as chairman. 

(2) The Secretary of Energy. 

(3) The Secretary of Commerce. 

(4) The Secretary of Labor. 

(5) Such other officials as may be deter- 
mined by the President. 

(c) Responsibilities. — The Council shall have 
the responsibility to ensure effective coopera- 
tion among departments and agencies of the 
Federal Government, and to provide advice and 
recommendations to the President, the Sec- 
retary of Defense, the Secretary of Energy, the 
Secretary of Commerce, and the Secretary of 
Labor, concerning — 

(1) the capabilities of the national tech- 
nology and industrial base to meet the na- 
tional security objectives set forth in section 
2501(a) of this title; 

(2) programs for achieving such national se- 
curity objectives; and 

(3) changes in acquisition policy that 
strengthen the national technology and indus- 
trial base. 

(d) Alternative Performance of Respon- 
sibilities. — Notwithstanding subsection (c), the 
President may assign the responsibilities of the 
Council to another interagency organization of 
the executive branch that includes among its 
members the officials specified in paragraphs (1) 
through (4) of subsection (b). 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4212(a), Oct. 23, 1992, 106 Stat. 2664; amended 
Pub. L. 103-160, div. A, title XIII, § 1312(b), Nov. 
30, 1993, 107 Stat. 1786; Pub. L. 103-337, div. A, 
title X, §1070(a)(12), Oct. 5, 1994, 108 Stat. 2856; 
Pub. L. 104-106, div. A, title X, § 1081(b), Feb. 10, 
1996, 110 Stat. 452; Pub. L. 104-201, div. A, title 
VIII, § 829(c)(2), formerly § 829(c)(2), (3), Sept. 23, 
1996, 110 Stat. 2613, renumbered Pub. L. 105-85, 
div. A, title X, § 1073(c)(7)(B), Nov. 18, 1997, 111 
Stat. 1904; Pub. L. 105-85, div. A, title X, 
§ 1073(c)(7)(A), Nov. 18, 1997, 111 Stat. 1904.) 

Prior Provisions 

A prior section 2502, added Pub. L. 100-456, div. A, 
title VIII, § 821(b)(1)(B), Sept. 29, 1988, 102 Stat. 2015, re- 
lated to defense industrial base policies, prior to repeal 
by Pub. L. 102-484, § 4202(a). 

Another prior section 2502 was renumbered section 
2534 of this title. 

Amendments 

1997— Subsec. (c). Pub. L. 105-85, § 1073(c)(7)(A), made 
technical correction to directory language of Pub. L. 

104- 201, § 829(c)(2). See 1996 Amendment note below. 
1996— Subsec. (c). Pub. L. 104-201, § 829(c)(2), formerly 

§ 829(c)(2), (3), as renumbered and amended by Pub. L. 

105- 85, substituted "the responsibility to ensure effec- 
tive cooperation" for "the following' responsibilities:", 
struck out "(1) To ensure the effective cooperation" be- 
fore "among departments", struck out par. (2), redesig- 
nated subpars. (A), (B), and (C) as pars. (1), (2), and (3), 
respectively, and adjusted margins of such pars. Prior 
to repeal, par. (2) read as follows: "To prepare the peri- 



odic assessment and the periodic plan required by sec- 
tions 2505 and 2506 of this title, respectively." 

Subsec. (c)(1)(B). Pub. L. 104-106, § 1081(b)(1), added 
subpar. (B) and struck out former subpar. (B) which 
read as follows: "programs for achieving, during a pe- 
riod of reduction in defense expenditures, the defense 
reinvestment, diversification, and conversion objec- 
tives set forth in section 2501(b) of this title; and". 

Subsec. (c)(2), (3). Pub. L. 104-106, § 1081(b)(2), (3), re- 
designated par. (3) as (2) and struck out former par. (2) 
which read as follows: "To provide overall policy guid- 
ance to ensure effective implementation by agencies of 
the Federal Government of defense reinvestment and 
conversion activities during a period of reduction in de- 
fense expenditures." 

1994— Subsec. (d). Pub. L. 103-337 substituted "execu- 
tive" for "Executive". 

1993— Subsec. (d). Pub. L. 103-160 added subsec. (d). 

Effective Date of 1997 Amendment 

Section 1073(c) of Pub. L. 105-85 provided that the 
amendment made by that section is effective as of 
Sept. 23, 1996, and as if included in the National Defense 
Authorization Act for Fiscal Year 1997, Pub. L. 104-201, 
as enacted. 

§ 2503. National defense program for analysis of 
the technology and industrial base 

(a) Establishment. — The Secretary of Defense 
shall establish a program for analysis of the na- 
tional technology and industrial base. 

(b) Supervision of Program. — The Secretary 
of Defense shall carry out the program through 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics. In carrying out the 
program, the Under Secretary shall consult with 
the Secretary of Energy, the Secretary of Com- 
merce, and the Secretary of Labor. 

(c) Functions. — The functions of the program 
shall include, with respect to the national tech- 
nology and industrial base, the following: 

(1) The assembly of timely and authoritative 
information. 

(2) Initiation of studies and analyses. 

(3) Provision of technical support and assist- 
ance to — 

(A) the Secretary of Defense for the prepa- 
ration of the periodic assessments required 
by section 2505 of this title; 

(B) the defense acquisition university 
structure and its elements; and 

(C) other departments and agencies of the 
Federal Government in accordance with 
guidance established by the Council. 

(4) Dissemination, through the National 
Technical Information Service of the Depart- 
ment of Commerce, of unclassified informa- 
tion and assessments for further dissemina- 
tion within the Federal Government and to 
the private sector. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4213(a), Oct. 23, 1992, 106 Stat. 2665; amended 
Pub. L. 104-201, div. A, title VIII, § 829(b), Sept. 
23, 1996, 110 Stat. 2612; Pub. L. 107-107, div. A, 
title X, § 1048(b)(4), Dec. 28, 2001, 115 Stat. 1225.) 

Prior Provisions 

A prior section 2503, added Pub. L. 100-456, div. A, 
title VIII, § 821(b)(1)(B), Sept. 29, 1988, 102 Stat. 2016; 
amended Pub. L. 101-189, div. A, title VIII, § 842(a), (b), 
Nov. 29, 1989, 103 Stat. 1514, 1515; Pub. L. 102-25, title 
VII, § 701(f)(4), Apr. 6, 1991, 105 Stat. 115; Pub. L. 102-484, 
div. A, title X, §1052(32), Oct. 23, 1992, 106 Stat. 2501, es- 
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tablished defense industrial base office, prior to repeal 
by Pub. L. 102-484, § 4202(a). 

Amendments 

2001— Subsec. (b). Pub. L. 107-107 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion". 

1996— Subsec. (a). Pub. L. 104-201, § 829(b)(1), sub- 
stituted "The Secretary of Defense" for "(1) The Sec- 
retary of Defense, in consultation with the National 
Defense Technology and Industrial Base Council," and 
struck out pars. (2) to (4) which read as follows: 

"(2) As determined by the Secretary of Defense, the 
program shall be administered by one of the following: 
"(A) An existing federally funded research and de- 
velopment center. 

"(B) A consortium of existing federally funded re- 
search and development centers and other nonprofit 
entities. 

"(C) A private sector entity (other than a federally 

funded research and development center). 
"(D) The National Defense University. 

"(3) A contract may be awarded under subparagraph 
(A), (B), or (C) of paragraph (2) only through the use of 
competitive procedures. 

"(4) The Secretary of Defense shall ensure that there 
is appropriate coordination between the program and 
the Critical Technologies Institute." 

Subsec. (c)(3)(A). Pub. L. 104-201, § 829(b)(2), sub- 
stituted "the Secretary of Defense for" for "the Na- 
tional Defense Technology and Industrial Base Council 
in" and struck out "and the periodic plans required by 
section 2506 of this title" after "section 2505 of this 
title". 

Deadline fob Establishing Program 

Section 4213(b) of Pub. L. 102-484 provided that: "The 
Secretary of Defense shall establish the program re- 
quired by section 2503 of title 10, United States Code, as 
added by subsection (a), not later than six months after 
the date of the enactment of this Act [Oct. 23, 1992]. 
The Secretary of Defense shall ensure that a contract 
solicitation is issued and a contract is awarded in a 
timely manner to facilitate the establishment of that 
program within the period set forth in the preceding 
sentence. The preceding sentence shall not apply if the 
Secretary determines that the program shall be admin- 
istered by the National Defense University." 

§ 2504. Annual report to Congress 

The Secretary of Defense shall transmit to the 
Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House 
of Representatives by March 1 of each year a re- 
port which shall include the following informa- 
tion: 

(1) A description of the departmental guid- 
ance prepared pursuant to section 2506 of this 
title. 

(2) A description of the methods and analy- 
ses being undertaken by the Department of 
Defense alone or in cooperation with other 
Federal agencies, to identify and address con- 
cerns regarding technological and industrial 
capabilities of the national technology and in- 
dustrial base. 

(3) A description of the assessments prepared 
pursuant to section 2505 of this title and other 
analyses used in developing the budget sub- 
mission of the Department of Defense for the 
next fiscal year. 

(4) Identification of each program designed 
to sustain specific essential technological and 
industrial capabilities and processes of the na- 
tional technology and industrial base. 



(Added Pub. L. 104-201, div. A, title VIII, § 829(e), 
Sept. 23, 1996, 110 Stat. 2614; amended Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 

Prior Provisions 

A prior section 2504, added Pub. L. 102-484, div. D. 
title XLII, § 4214(a), Oct. 23, 1992, 106 Stat. 2666, estab- 
lished Center for Study of Defense Economic Adjust- 
ment, prior to repeal by Pub. L. 103-160, div. A, title 
XIII, § 1312(a)(1), Nov. 30, 1993, 107 Stat. 1786. 

Another prior section 2504 was renumbered section 
2531 of this title. 

Amendments 

1999— Pub. L. 106-65 substituted "and the Committee 
on Armed Services" for "and the Committee on Na- 
tional Security" in introductory provisions. 

Strategy For Securing the Defense Supply Chain 
and Industrial Base 

Pub. L. 112-81, div. A, title VIII, §852, Dec. 31, 2011, 125 
Stat. 1517, provided that: 

"(a) Report Required.— The Secretary of Defense 
shall ensure that the annual report to Congress on the 
defense industrial base submitted for fiscal year 2012 
pursuant to section 2504 of title 10, United States Code, 
includes a description of, and a status report on, the 
sector-by-sector, tier-by-tier assessment of the indus- 
trial base undertaken by the Department of Defense. 

"(b) Contents of Report. — The report required by 
subsection (a) shall include, at a minimum, a descrip- 
tion of the steps taken and planned to be taken — 

"(1) to identify current and emerging sectors of the 
defense industrial base that are critical to the na- 
tional security of the United States; 

"(2) in each sector, to identify items that are criti- 
cal to military readiness, including key components, 
subcomponents, and materials; 

"(3) to examine the structure of the industrial base, 
including the competitive landscape, relationships, 
risks, and opportunities within that structure; 

"(4) to map the supply chain for critical items iden- 
tified under paragraph (2) in a manner that provides 
the Department of Defense visibility from raw mate- 
rial to final products; 

"(5) to perform a risk assessment of the supply 
chain for such critical items and conduct an evalua- 
tion of the extent to which — 

"(A) the supply chain for such items is subject to 
disruption by factors outside the control of the De- 
partment of Defense; and 

"(B) such disruption would adversely affect the 
ability of the Department of Defense to fill its na- 
tional security mission. 
"(c) Strategy Required. — Based on the findings from 
the sector-by-sector, tier-by-tier assessment, as de- 
scribed in the report required by subsection (a), the 
Secretary of Defense shall develop a defense supply 
chain and industrial base strategy to ensure the con- 
tinued availability of items that are determined by the 
Secretary to be critical to military readiness and to be 
subject to significant supply chain risk. The strategy 
shall be based on a prioritized assessment of risks and 
challenges to the defense supply chain and industrial 
base and shall, at a minimum, address — 

"(1) mitigation strategies needed to address any 
gaps or vulnerabilities in the relevant sectors of the 
defense industrial base; 

"(2) the need for timely mobilization and capacity 
in such sectors of the defense industrial base; and 

"(3) any other steps needed to foster and safeguard 
such sectors of the defense industrial base. 
"(d) Follow-up Review. — The Secretary of Defense 
shall ensure that the annual report to Congress on the 
defense industrial base submitted for each of fiscal 
years 2013, 2014, and 2015 includes an update on the 
steps taken by the Department of Defense to act on the 
findings of the sector-by-sector, tier-by-tier assessment 
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of the industrial base and implement the strategy re- 
quired by subsection (c). Such updates shall, at a mini- 
mum — 

"(1) be conducted based on current mapping of the 
supply chain and industrial base structure, including 
an analysis of the competitive landscape, relation- 
ships, risks, and opportunities within that structure; 
and 

"(2) take into account any changes or updates to 
the National Defense Strategy, National Military 
Strategy, national counterterrorism policy, home- 
land security policy, and applicable operational or 
contingency plans." 

§2505. National technology and industrial base: 
periodic defense capability assessments 

(a) Periodic Assessment. — Each fiscal year, 
the Secretary of Defense shall prepare selected 
assessments of the capability of the national 
technology and industrial base to attain the na- 
tional security objectives set forth in section 
2501(a) of this title. The Secretary of Defense 
shall prepare such assessments in consultation 
with the Secretary of Commerce and the Sec- 
retary of Energy. 

(b) Assessment Process. — The Secretary of 
Defense shall ensure that technology and indus- 
trial capability assessments — 

(1) describe sectors or capabilities, their un- 
derlying infrastructure and processes; 

(2) analyze present and projected financial 
performance of industries supporting the sec- 
tors or capabilities in the assessment; 

(3) identify technological and industrial ca- 
pabilities and processes for which there is po- 
tential for the national industrial and tech- 
nology base not to be able to support the 
achievement of national security objectives; 
and 

(4) consider the effects of the termination of 
major defense acquisition programs (as the 
term is defined in section 2430 of this title) or 
major automated information system pro- 
grams (as defined in section 2445a of this title) 
in the previous fiscal year on the sectors and 
capabilities in the assessment. 

(c) Assessment of Extent of Dependency on 
Foreign Source Items. — Each assessment under 
subsection (a) shall include a separate discus- 
sion and presentation regarding the extent to 
which the national technology and industrial 
base is dependent on items for which the source 
of supply, manufacture, or technology is outside 
of the United States and Canada and for which 
there is no immediately available source in the 
United States or Canada. The discussion and 
presentation regarding foreign dependency 
shall — 

(1) identify cases that pose an unacceptable 
risk of foreign dependency, as determined by 
the Secretary; and 

(2) present actions being taken or proposed 
to be taken to remedy the risk posed by the 
cases identified under paragraph (1), including 
efforts to develop a domestic source for the 
item in question. 

(d) Integrated Process.— The Secretary of 
Defense shall ensure that consideration of the 
technology and industrial base assessments is 
integrated into the overall budget, acquisition, 
and logistics support decision processes of the 
Department of Defense. 



(Added Pub. L. 102-484, div. D, title XLII, §4215, 
Oct. 23, 1992, 106 Stat. 2667; amended Pub. L. 
103-35, title II, § 201(g)(7), May 31, 1993, 107 Stat. 
100; Pub. L. 104-201, div. A, title VIII, § 829(c)(1), 
Sept. 23, 1996, 110 Stat. 2612; Pub. L. 111-23, title 
III, § 303(b), May 22, 2009, 123 Stat. 1731; Pub. L. 
111-383, div. A, title VIII, § 895(c), Jan. 7, 2011, 124 
Stat. 4314.) 

Prior Provisions 

A prior section 2505 was renumbered section 2532 of 
this title. 

Amendments 

2011 — Subsec. (b)(4). Pub. L. 111-383 inserted "or major 
automated information system programs (as defined in 
section 2445a of this title)" after "section 2430 of this 
title)". 

2009— Subsec. (b)(4). Pub. L. 111-23 added par. (4). 

1996 — Pub. L. 104-201 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, text consisted of subsecs. (a) to (d) provid- 
ing for National Defense Technology and Industrial 
Base Council to prepare, at least annually through fis- 
cal year 1997 and biennially thereafter, a comprehen- 
sive assessment of capability of the national tech- 
nology and industrial base to attain national security 
objectives. 

1993— Pub. L. 103-35 substituted "capability" for 
"capabilty" in section catchline. 

Study of Beryllium Industrial Base 

Pub. L. 108-136, div. A, title VIII, §824, Nov. 24, 2003, 
117 Stat. 1547, required the Secretary of Defense to con- 
duct a study of the adequacy of the industrial base of 
the United States to meet defense requirements of the 
United States for beryllium and to submit a report on 
the results of the study to Congress not later than Mar. 
31, 2005. 

Implementing Regulations Concerning National 
Technology and Industrial Base Periodic Assess- 
ment 

Section 4219 of Pub. L. 102-484, as amended by Pub. L. 
103-35, title II, §202(a)(14), May 31, 1993, 107 Stat. 101, set 
forth requirements for the initial regulations pre- 
scribed to implement this section, prior to repeal by 
Pub. L. 104-201, div. A, title VIII, § 829(h), Sept. 23, 1996, 
110 Stat. 2614. 

§ 2506. Department of Defense technology and in- 
dustrial base policy guidance 

(a) Departmental Guidance . — The Secretary 
of Defense shall prescribe departmental guid- 
ance for the attainment of each of the national 
security objectives set forth in section 2501(a) of 
this title. Such guidance shall provide for tech- 
nological and industrial capability consider- 
ations to be integrated into the strategy, man- 
agement, budget allocation, acquisition, and lo- 
gistics support decision processes. 

(b) Report to Congress.— The Secretary of 
Defense shall report on the implementation of 
the departmental guidance in the annual report 
to Congress submitted pursuant to section 2504 
of this title. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4216(a), Oct. 23, 1992, 106 Stat. 2668; amended 
Pub. L. 104-201, div. A, title VIII, § 829(d), Sept. 
23, 1996, 110 Stat. 2613; Pub. L. 111-383, div. A, 
title VIII, § 895(d), Jan. 7, 2011, 124 Stat. 4314.) 

Prior Provisions 

A prior section 2506 was renumbered section 2533 of 
this title. 
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Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "strat- 
egy, management, budget allocation," for "budget allo- 
cation, weapons". 

1996— Pub. L. 104-201 substituted "Department of De- 
fense technology and industrial base policy guidance" 
for "National technology and industrial base: periodic 
defense capability plan" in section catchline and 
amended text generally. Prior to amendment, text con- 
sisted of subsecs. (a) to (e) providing for the National 
Defense Technology and Industrial Base Council to pre- 
pare, at least annually through fiscal year 1997 and bi- 
ennially thereafter, a multiyear plan for ensuring that 
the policies and programs of the Department of De- 
fense, the Department of Energy, and other Federal de- 
partments and agencies were planned, coordinated, 
funded, and implemented in a manner designed to at- 
tain national security objectives. 

Implementing Regulations Concerning National 
Technology and Industrial Base Periodic Plan 

Section 4220 of Pub. L. 102-484 set forth requirements 
for the initial regulations prescribed to implement this 
section, prior to repeal by Pub. L. 104-201, div. A, title 
Vm, § 829(h), Sept. 23, 1996, 110 Stat. 2614. 

§ 2507. Data collection authority of President 

(a) Authority.— The President shall be enti- 
tled, by regulation, subpoena, or otherwise, to 
obtain such information from, require such re- 
ports and the keeping of such records by, make 
such inspection of the books, records, and other 
writings, premises or property of, and take the 
sworn testimony of, and administer oaths and 
affirmations to, any person as may be necessary 
or appropriate, in the President's discretion, to 
the enforcement or the administration of this 
chapter and the regulations issued under this 
chapter. 

(b) Condition for Use of Authority.— The 
President shall issue regulations insuring that 
the authority of this section will be used only 
after the scope and purpose of the investigation, 
inspection, or inquiry to be made have been de- 
fined by competent authority and it is assured 
that no adequate and authoritative data are 
available from any Federal or other responsible 
agency. 

(c) Penalty for Noncompliance.— Any person 
who willfully performs any act prohibited or 
willfully fails to perform any act required by the 
provisions of subsection (a), or any rule, regula- 
tion, or order thereunder, shall be fined under 
title 18 or imprisoned not more than one year, or 
both. 

(d) Limitations on Disclosure of Informa- 
tion. — Information obtained under subsection 
(a) which the President deems confidential or 
with reference to which a request for confiden- 
tial treatment is made by the person furnishing 
such information shall not be published or dis- 
closed unless the President determines that the 
withholding thereof is contrary to the interest 
of the national defense. Any person who will- 
fully violates this subsection shall be fined 
under title 18 or imprisoned not more than one 
year, or both. 

(e) Regulations.— The President may make 
such rules, regulations, and orders as he consid- 
ers necessary or appropriate to carry out the 
provisions of this section. Any regulation or 
order under this section may be established in 
such form and manner, may contain such classi- 



fication and differentiations, and may provide 
for such adjustments and reasonable exceptions 
as in the judgment of the President are nec- 
essary or proper to effectuate the purposes of 
this section, or to prevent circumvention or eva- 
sion, or to facilitate enforcement of this section, 
or any rule, regulation, or order issued under 
this section, 
(f) Definitions. — In this section: 

(1) The term "person" includes an individ- 
ual, corporation, partnership, association, or 
any other organized group of persons, or legal 
successor or representative of the foregoing, 
and includes the United States or any agency 
thereof, or any other government, or any of its 
political subdivisions, or any agency of any of 
the foregoing, except that no punishment pro- 
vided by this section shall apply to the United 
States, or to any such government, political 
subdivision, or government agency. 

(2) The term "national defense" means pro- 
grams for military and atomic energy produc- 
tion or construction, military assistance to 
any foreign nation, stockpiling, space, and di- 
rectly related activity. 

(Added Pub. L. 102-484, div. D, title XLH, §4217, 
Oct. 23, 1992, 106 Stat. 2670; amended Pub. L. 
103-160, div. A, title XI, § 1182(b)(1), Nov. 30, 1993, 
107 Stat. 1772; Pub. L. 109-163, div. A, title X, 
§ 1056(c)(5), Jan. 6, 2006, 119 Stat. 3439.) 

Prior Provisions 

A prior section 2507 was renumbered section 2534 of 
this title. 

Amendments 

2006— Subsec. (d). Pub. L. 109-163 substituted "sub- 
section (a)" for "section (a)". 

1993 — Pub. L. 103-160 inserted headings in subsecs. (a) 
to (f). 

§ 2508. Industrial Base Fund 

(a) Establishment. — The Secretary of Defense 
shall establish an Industrial Base Fund (in this 
section referred to as the "Fund"). 

(b) Control of Fund. — The Fund shall be 
under the control of the Under Secretary of De- 
fense for Acquisition, Technology, and Logis- 
tics, acting through the Deputy Assistant Sec- 
retary of Defense for Manufacturing and Indus- 
trial Base Policy. 

(c) Amounts in Fund. — The Fund shall consist 
of amounts appropriated or otherwise made 
available to the Fund. 

(d) Use of Fund. — Subject to subsection (e), 
the Fund shall be used — 

(1) to support the monitoring and assess- 
ment of the industrial base required by this 
chapter; 

(2) to address critical issues in the industrial 
base relating to urgent operational needs; 

(3) to support efforts to expand the indus- 
trial base; and 

(4) to address supply chain vulnerabilities. 

(e) Use of Fund Subject to Appropria- 
tions. — The authority of the Secretary of De- 
fense to use the Fund under this section in any 
fiscal year is subject to the availability of ap- 
propriations for that purpose. 

(f) Expenditures.— The Secretary shall estab- 
lish procedures for expending monies in the 
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Fund in support of the uses identified in sub- 
section (d), including' the following: 

(1) Direct obligations from the Fund. 

(2) Transfers of monies from the Fund to rel- 
evant appropriations of the Department of De- 
fense. 

(Added Pub. L. 111-383, div. A, title VIII, 
§ 896(b)(1), Jan. 7, 2011, 124 Stat. 4315.) 

Codification 

Pub. L. 111-383, div. A, title VIII, § 896(b)(1), Jan. 7, 
2011, 124 Stat. 4315, which directed the addition of sec- 
tion 2508 at end of this chapter, was executed by adding 
this section at the end of subchapter II of this chapter 
to reflect the probable intent of Congress. 

Prior Provisions 

A prior section 2508 was renumbered section 2522 of 
this title and subsequently repealed. 

A prior section 2509, added Pub. L. 101-510, div. A, 
title VIII, § 825(a), Nov. 5, 1990, 104 Stat. 1604; amended 
Pub. L. 102-484, div. A, title X, §1052(34), Oct. 23, 1992, 
106 Stat. 2501, required submission of defense industrial 
base annual reports, prior to repeal by Pub. L. 102-484, 
§ 4202(a). 

A prior section 2510, added Pub. L. 101-510, div. A, 
title VIII, §826(a)(l), Nov. 5, 1990, 104 Stat. 1605, related 
to defense industrial base for textile and apparel prod- 
ucts, prior to repeal by Pub. L. 102-484, § 4202(a). 

SUBCHAPTER III — PROGRAMS FOR DEVEL- 
OPMENT, APPLICATION, AND SUPPORT 
OF DUAL-USE TECHNOLOGIES 

Sec. 

2511. Defense dual-use critical technology program. 
[2512, 2513. Repealed.] 

2514. Encouragement of technology transfer. 

2515. Office of Technology Transition. 
[2516. Repealed.] 

2517. Office for Foreign Defense Critical Tech- 

nology Monitoring and Assessment. 

2518. Overseas foreign critical technology monitor- 

ing and assessment financial assistance pro- 
gram. 

2519. Federal Defense Laboratory Diversification 

Program. 
[2520. Repealed.] 

Amendments 

1996— Pub. L. 104-106, div. A, title X, §1081(i)(2), Feb. 
10, 1996, 110 Stat. 455, substituted "program" for "part- 
nerships" in item 2511 and struck out items 2512 "Com- 
mercial-military integration partnerships", 2513 "Re- 
gional technology alliances assistance program", 2516 
"Military-Civilian Integration and Technology Trans- 
fer Advisory Board", and 2520 "Navy Reinvestment 
Program". 

1994— Pub. L. 103-337, div. A, title XI, § 1113(c), Oct. 5, 
1994, 108 Stat. 2866, added items 2519 and 2520. 

§2511. Defense dual-use critical technology pro- 
gram 

(a) Establishment of Program . — The Sec- 
retary of Defense shall conduct a program to 
further the national security objectives set 
forth in section 2501(a) of this title by encourag- 
ing and providing for research, development, and 
application of dual-use critical technologies. 
The Secretary may make grants, enter into con- 
tracts, or enter into cooperative agreements and 
other transactions pursuant to section 2371 of 
this title in furtherance of the program. The 
Secretary shall identify projects to be conducted 
as part of the program. 



(b) Assistance Authorized. — The Secretary of 
Defense may provide technical and other assist- 
ance to facilitate the achievement of the pur- 
poses of projects conducted under the program. 
In providing such assistance, the Secretary shall 
make available, as appropriate for the work to 
be performed, equipment and facilities of De- 
partment of Defense laboratories (including the 
scientists and engineers at those laboratories) 
for purposes of projects selected by the Sec- 
retary. 

(c) Financial Commitment of Non-Federal 
Government Participants. — (1) The total 
amount of funds provided by the Federal Gov- 
ernment for a project conducted under the pro- 
gram may not exceed 50 percent of the total cost 
of the project. However, the Secretary of De- 
fense may agree to a project in which the total 
amount of funds provided by the Federal Gov- 
ernment exceeds 50 percent if the Secretary de- 
termines the project is particularly meritorious, 
but the project would not otherwise have suffi- 
cient non-Federal funding or in-kind contribu- 
tions. 

(2) The Secretary may prescribe regulations to 
provide for consideration of in-kind contribu- 
tions by non-Federal Government participants 
in a project conducted under the program for 
the purpose of calculating the share of the 
project costs that has been or is being under- 
taken by such participants. In such regulations, 
the Secretary may authorize a participant that 
is a small business concern to use funds received 
under the Small Business Innovation Research 
Program or the Small Business Technology 
Transfer Program to help pay the costs of 
project activities. Any such funds so used may 
be considered in calculating the amount of the 
financial commitment undertaken by the non- 
Federal Government participants unless the 
Secretary determines that the small business 
concern has not made a significant equity per- 
centage contribution in the project from non- 
Federal sources. 

(3) The Secretary shall consider a project pro- 
posal submitted by a small business concern 
without regard to the ability of the small busi- 
ness concern to immediately meet its share of 
the anticipated project costs. Upon the selection 
of a project proposal submitted by a small busi- 
ness concern, the small business concern shall 
have a period of not less than 120 days in which 
to arrange to meet its financial commitment re- 
quirements under the project from sources other 
than a person of a foreign country. If the Sec- 
retary determines upon the expiration of that 
period that the small business concern will be 
unable to meet its share of the anticipated 
project costs, the Secretary shall revoke the se- 
lection of the project proposal submitted by the 
small business concern. 

(d) Selection Process.— Competitive proce- 
dures shall be used in the conduct of the pro- 
gram. 

(e) Selection Criteria.— The criteria for the 
selection of projects under the program shall in- 
clude the following: 

(1) The extent to which the proposed project 
advances and enhances the national security 
objectives set forth in section 2501(a) of this 
title. 
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(2) The technical excellence of the proposed 
project. 

(3) The qualifications of the personnel pro- 
posed to participate in the research activities 
of the proposed project. 

(4) An assessment of timely private sector 
investment in activities to achieve the goals 
and objectives of the proposed project other 
than through the project. 

(5) The potential effectiveness of the project 
in the further development and application of 
each technology proposed to be developed by 
the project for the national technology and in- 
dustrial base. 

(6) The extent of the financial commitment 
of eligible firms to the proposed project. 

(7) The extent to which the project does not 
unnecessarily duplicate projects undertaken 
by other agencies. 

(f) Regulations— The Secretary of Defense 
shall prescribe regulations for the purposes of 
this section. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4221(a), Oct. 23, 1992, 106 Stat. 2677; amended 
Pub. L. 103-160, div. A, title XIII, §§ 1315(a), 
1317(c), Nov. 30, 1993, 107 Stat. 1787, 1789; Pub. L. 
103-337, div. A, title XI, § 1115(a), Oct. 5, 1994, 108 
Stat. 2868; Pub. L. 104-106, div. A, title X, 
§ 1081(c), Feb. 10, 1996, 110 Stat. 452.) 

Prior Provisions 

A prior section 2511, added Pub. L. 101-510, div. A, 
title VIII, § 823(a)(3), Nov. 5, 1990, 104 Stat. 1600; amend- 
ed Pub. L. 102-190, div. A, title VIII, § 824(b), Dec. 5, 1991, 
105 Stat. 1438, defined "manufacturing- technology", 
"manufacturing extension program", and "United 
States-based small manufacturing firm" for purposes of 
former chapter 149 of this title, prior to repeal and re- 
statement in section 2491 of this title by Pub. L. 
102-484, §§ 4202(a), 4203(a). 

Another prior section 2511 was renumbered section 
2540 of this title and subsequently repealed. 

Provisions similar to those in this section were con- 
tained in section 2523 of this title, prior to repeal by 
Pub. L. 102-484, § 4202(a). 

Amendments 

1996 — Pub. L. 104-106 substituted "program" for 
"partnerships" in section catchline and amended text 
generally. Prior to amendment, text related to pro- 
gram for establishment of cooperative arrangements 
between Department of Defense and eligible entities. 

1994— Subsec. (c)(3). Pub. L. 103-337 added par. (3). 

1993— Subsec. (c). Pub. L. 103-160, § 1315(a), amended 
subsec. (c) generally. Prior to amendment, subsec. (c) 
read as follows: "The Secretary of Defense shall ensure 
that, to the maximum extent he determines to be prac- 
ticable, the amount of the funds provided by the Fed- 
eral Government under a partnership does not exceed 
the total amount provided by non-Federal Government 
participants in that partnership." 

Subsec. (e). Pub. L. 103-160, § 1317(c), struck out 
", except that procedures other than competitive pro- 
cedures may be used in any case in which an exception 
set out in section 2304(c) of this title applies" after 
"partnerships". 

Dual-Use Science and Technology Program 

Pub. L. 105-85, div. A, title II, §203, Nov. 18, 1997, 111 
Stat. 1655, as amended by Pub. L. 106-65, div. A, title 
IX, §911(a)(l), Oct. 5, 1999, 113 Stat. 717, provided that: 

"(a) Funding 1998.— Of the amounts authorized to be 
appropriated by section 201 [111 Stat. 1655], $75,000,000 is 
authorized for dual-use projects. 



"(b) Goals. — (1) Subject to paragraph (3), it shall be 
the objective of the Secretary of each military depart- 
ment to obligate for dual-use projects in each fiscal 
year referred to in paragraph (2), out of the total 
amount authorized to be appropriated for such fiscal 
year for the applied research programs of the military 
department, the percent of such amount that is speci- 
fied for that fiscal year in paragraph (2). 

"(2) The objectives for fiscal years under paragraph 
(1) are as follows: 

"(A) For fiscal year 1998, 5 percent. 
"(B) For fiscal year 1999, 7 percent. 
"(C) For fiscal year 2000, 10 percent. 
"(D) For fiscal year 2001, 15 percent. 
"(3) The Secretary of Defense may establish for a 
military department for a fiscal year an objective dif- 
ferent from the objective set forth in paragraph (2) if 
the Secretary — 

"(A) determines that compelling national security 
considerations require the establishment of the dif- 
ferent objective; and 

"(B) notifies Congress of the determination and the 
reasons for the determination. 

"(c) Designation of Official for Dual-Use Pro- 
grams. — (1) The Secretary of Defense shall designate a 
senior official in the Office of the Secretary of Defense 
to carry out responsibilities for dual-use projects under 
this subsection. The designated official shall report di- 
rectly to the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics. 

"(2) The primary responsibilities of the designated of- 
ficial shall include developing policy and overseeing 
the establishment of, and adherence to, procedures for 
ensuring that dual-use projects are initiated and ad- 
ministered effectively and that applicable commercial 
technologies are integrated into current and future 
military systems. 

"(3) In carrying out the responsibilities, the des- 
ignated official shall ensure that — 

"(A) dual-use projects are consistent with the joint 
warfighting science and technology plan referred to 
in section 270 of the National Defense Authorization 
Act for Fiscal Year 1997 (Public Law 104-201; 10 U.S.C. 
2501 note); and 

"(B) the dual-use projects of the military depart- 
ments and defense agencies of the Department of De- 
fense are coordinated and avoid unnecessary duplica- 
tion. 

"(d) Financial Commitment of Non-Federal Gov- 
ernment Participants. — The total amount of funds 
provided by a military department for a dual-use 
project entered into by the Secretary of that depart- 
ment shall not exceed 50 percent of the total cost of the 
project. In the case of a dual-use project initiated after 
the date of the enactment of this Act [Nov. 18, 1997], the 
Secretary may consider in-kind contributions by non- 
Federal participants only to the extent such contribu- 
tions constitute 50 percent or less of the share of the 
project costs by such participants. 

"(e) Use of Competitive Procedures. — Funds obli- 
gated for a dual-use project may be counted toward 
meeting an objective under subsection (a) only if the 
funds are obligated for a contract, grant, cooperative 
agreement, or other transaction that was entered into 
through the use of competitive procedures. 

"(f) Report. — (1) Not later than March 1 of each of 
1998, 1999, and 2000, the Secretary of Defense shall sub- 
mit a report to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
Senate and House of Representatives] on the progress 
made by the Department of Defense in meeting the ob- 
jectives set forth in subsection (b) during the preceding 
fiscal year. 

"(2) The report for a fiscal year shall contain, at a 
minimum, the following: 

"(A) The aggregate value of all contracts, grants, 
cooperative agreements, or other transactions en- 
tered into during the fiscal year for which funding is 
counted toward meeting an objective under this sec- 
tion, expressed in relationship to the total amount 
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appropriated for the applied research programs in the 
Department of Defense for that fiscal year. 

"(B) For each military department, the value of all 
contracts, grants, cooperative agreements, or other 
transactions entered into during the fiscal year for 
which funding is counted toward meeting an objec- 
tive under this section, expressed in relationship to 
the total amount appropriated for the applied re- 
search program of the military department for that 
fiscal year. 

"(C) A summary of the cost-sharing arrangements 
in dual-use projects that were initiated during the 
fiscal year and are counted toward reaching an objec- 
tive under this section. 

"(D) A description of the regulations, directives, or 
other procedures that have been issued by the Sec- 
retary of Defense or the Secretary of a military de- 
partment to increase the percentage of the total 
value of the dual-use projects undertaken to meet or 
exceed an objective under this section. 

"(B) Any recommended legislation to facilitate 
achievement of objectives under this section. 
"(g) Commercial Operations and Support Savings 
Initiative. — (1) The Secretary of Defense shall estab- 
lish a Commercial Operations and Support Savings Ini- 
tiative (in this subsection referred to as the 'Initia- 
tive') to develop commercial products and processes 
that the military departments can incorporate into 
operational military systems to reduce costs of oper- 
ations and support. 

"(2) Of the amounts authorized to be appropriated by 
section 201, $50,000,000 is authorized for the Initiative. 

"(3) Projects and participants in the Initiative shall 
be selected through the use of competitive procedures. 

"(4) The budget submitted to Congress by the Presi- 
dent for fiscal year 1999 and each fiscal year thereafter 
pursuant to section 1105(a) of title 31, United States 
Code, shall set forth separately the funding request for 
the Initiative. 

"(h) Repeal op Superseded Authority. — [Repealed 
section 203 of Pub. L. 104-201, 110 Stat. 2451.] 
"(i) Definitions. — In this section: 

"(1) The term 'applied research program' means a 
program of a military department which is funded 
under the 6.2 Research, Development, Test and Eval- 
uation account of that department. 

"(2) The term 'dual-use project' means a project 
under a program of a military department or a de- 
fense agency under which research or development of 
a dual-use technology is carried out and the costs of 
which are shared by the Department of Defense and 
non-Government entities." 

Application op 1993 Amendments to Existing 
Technology Reinvestment Projects 

Section 1315(g) of Pub. L. 103-160 provided that in the 
case of projects funded under section 2511, 2512, 2513, 
2523, or 2524 of this title with funds appropriated for a 
fiscal year beginning before Oct. 1, 1993, the amend- 
ments made by section 1315 of Pub. L. 103-160 would not 
alter the financial commitment requirements in effect 
on Nov. 30, 1993, for the non-Federal Government par- 
ticipants in the project. 

[§§2512, 2513. Repealed. Pub. L. 104-106, div. A, 
title X, § 1081(f), Feb. 10, 1996, 110 Stat. 454] 

Section 2512, added Pub. L. 102-484, div. D, title XLII, 
§ 4222(a), Oct. 23, 1992, 106 Stat. 2679; amended Pub. L. 
103-160, div. A, title XIII, § 1315(b), Nov. 30, 1993, 107 
Stat. 1787; Pub. L. 103-337, div. A, title XI, § 1115(b), Oct. 
5, 1994, 108 Stat. 2868, related to commercial-military 
integration partnerships. 

A prior section 2512, added Pub. L. 101-510, div. A, 
title VIII, § 823(a)(3), Nov. 5, 1990, 104 Stat. 1600, related 
to responsibility of Secretary of Defense to provide 
management and planning, prior to repeal by Pub. L. 
102-484, § 4202(a). 

Section 2513, added Pub. L. 102-190, div. A, title VIII, 
§ 821(a), Dec. 5, 1991, 105 Stat. 1428, §2524; renumbered 



§2513 and amended Pub. L. 102-484, div. D, title XLII, 
§4223(a)-(f), Oct. 23, 1992, 106 Stat. 2681; Pub. L. 103-35, 
title II, § 201(d)(3), (e)(1), May 31, 1993, 107 Stat. 99; Pub. 
L. 103-160, div. A, title XI, § 1182(g)(2), title XIII, 
§§ 1315(c), 1316, Nov. 30, 1993, 107 Stat. 1774, 1787, 1789; 
Pub. L. 103-337, div. A, title XI, § 1115(c), Oct. 5, 1994, 108 
Stat. 2868, related to regional technology alliances as- 
sistance program. 

A prior section 2513, added Pub. L. 101-510, div. A, 
title VIII, § 823(a)(3), Nov. 5, 1990, 104 Stat. 1601; amend- 
ed Pub. L. 102-190, div. A, title II, §203(c), Dec. 5, 1991, 
105 Stat. 1314, required annual National Defense Manu- 
facturing Technology Plan, prior to repeal by Pub. L. 
102-484, § 4202(a). 

§ 2514. Encouragement of technology transfer 

(a) Encouragement of Transfer Required.— 
The Secretary of Defense shall encourage, to the 
extent consistent with national security objec- 
tives, the transfer of technology between labora- 
tories and research centers of the Department of 
Defense and other Federal agencies, State and 
local governments, colleges and universities, 
and private persons in cases that are likely to 
result in accomplishing the objectives set forth 
in section 2501(a) of this title. 

(b) EXAMINATION AND IMPLEMENTATION OF 

Methods To Encourage Transfer.— The Sec- 
retary shall examine and implement methods, in 
addition to the encouragement referred to in 
subsection (a) and the program described in sub- 
section (c), that are consistent with national se- 
curity objectives and will enable Department of 
Defense personnel to promote technology trans- 
fer. 

(c) Program To Encourage Diversification 
of Defense Laboratories.— (1) The Secretary of 
Defense shall establish and implement a pro- 
gram to be known as the Federal Defense Lab- 
oratory Diversification Program (hereinafter in 
this subsection referred to as the "Program"). 
The purpose of the Program shall be to encour- 
age greater cooperation in research and produc- 
tion activities carried out by defense labora- 
tories and by private industry of the United 
States in order to enhance and improve the 
products of such research and production activi- 
ties. 

(2) Under the Program, the defense labora- 
tories, in coordination with the Office of Tech- 
nology Transfer in the Office of the Secretary of 
Defense, shall carry out cooperative activities 
with private industry in order to promote (by 
the use or exchange of patents, licenses, cooper- 
ative research and development agreements and 
other cooperative agreements, and the use of 
symposia, meetings, and other similar mecha- 
nisms) the transfer of defense or dual-use tech- 
nologies from the defense laboratories to private 
industry, and the development and application 
of such technologies by the defense laboratories 
and private industry, for the purpose of the com- 
mercial utilization of such technologies by pri- 
vate industry. 

(3) The Secretary of Defense shall develop and 
annually update a plan for each defense labora- 
tory that participates in the Program under 
which plan the laboratory shall carry out coop- 
erative activities with private industry to pro- 
mote the transfers described in subsection (b). 

(4) In this subsection, the term "defense lab- 
oratory" means any laboratory owned or oper- 
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ated by the Department of Defense that carries 
out research in fiscal year 1993 in an amount in 
excess of $50,000,000. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4224(a), Oct. 23, 1992, 106 Stat. 2682; amended 
Pub. L. 104-201, div. A, title VIII, § 829(f), Sept. 
23, 1996, 110 Stat. 2614.) 

Prior Provisions 

A prior section 2514, added Pub. L. 101-510, div. A, 
title VIII, § 823(a)(3), Nov. 5, 1990, 104 Stat. 1601, directed 
Secretary of Defense to enhance research relating to 
manufacturing- technology, prior to repeal by Pub. L. 
102-484, § 4202(a). 

Provisions similar to those in subsecs. (a) and (b) of 
this section were contained in section 2363 of this title 
prior to repeal by Pub. L. 102-484, §§ 4224(c), 4271(a)(2). 

Amendments 

1996— Subsec. (c)(5). Pub. L. 104-201 struck out par. (5) 
which read as follows: "The Secretary shall coordinate 
the Program with the National Defense Technology and 
Industrial Base Council." 

National Action Plan on Advanced 
Superconductivity Research and Development 

Superconductivity research and development activi- 
ties by Secretary of Defense and by Defense Advanced 
Research Projects Agency, see section 5207 of Title 15, 
Commerce and Trade. 

Technology Transfer to Private Sector 

Pub. L. 100-180, div. A, title II, § 218(c), Dec. 4, 1987, 101 
Stat. 1053, as amended by Pub. L. 103-160, div. A, title 
IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729; Pub. L. 106-65, 
div. A, title IX, § 911(a)(1), Oct. 5, 1999, 113 Stat. 717, pro- 
vided that: 

"(1) The Secretary of Defense, acting through the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, shall take appropriate action to 
ensure that high-temperature superconductivity tech- 
nology resulting from the research activities of the De- 
partment of Defense is transferred to the private sec- 
tor. Such transfer shall be made in accordance with 
section 10(e) of the Stevenson-Wydler Technology Inno- 
vation Act of 1980 (15 U.S.C. 3710(e)), other applicable 
provisions of law, and Executive Order Number 12591, 
dated April 10, 1987 [set out as a note under 15 U.S.C. 
3710]. 

"(2) The Secretary of Energy, in consultation with 
the Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics, shall ensure that the national 
laboratories of the Department of Energy participate, 
to the maximum appropriate extent, in the transfer to 
the private sector of technology developed under the 
Department of Defense superconductivity program in 
the national laboratories." 

§ 2515. Office of Technology Transition 

(a) Establishment.— The Secretary of Defense 
shall establish within the Office of the Secretary 
of Defense an Office of Technology Transition. 

(b) Purpose. — The purpose of the office shall 
be to ensure, to the maximum extent prac- 
ticable, that technology developed for national 
security purposes is integrated into the private 
sector of the United States in order to enhance 
national technology and industrial base, rein- 
vestment, and conversion activities consistent 
with the objectives set forth in section 2501(a) of 
this title. 

(c) Duties. — The head of the office shall ensure 
that the office — 

(1) monitors all research and development 
activities that are carried out by or for the 
military departments and Defense Agencies; 



(2) identifies all such research and develop- 
ment activities that use technologies, or re- 
sult in technological advancements, having 
potential nondefense commercial applications; 

(3) serves as a clearinghouse for, coordi- 
nates, and otherwise actively facilitates the 
transition of such technologies and techno- 
logical advancements from the Department of 
Defense to the private sector; 

(4) conducts its activities in consultation 
and coordination with the Department of En- 
ergy and the Department of Commerce; and 

(5) provides private firms with assistance to 
resolve problems associated with security 
clearances, proprietary rights, and other legal 
considerations involved in such a transition of 
technology. 

(Added Pub. L. 102-484, div. D, title XLII, 
§ 4225(a), Oct. 23, 1992, 106 Stat. 2683; amended 
Pub. L. 104-106, div. A, title XV, § 1502(a)(22), 
Feb. 10, 1996, 110 Stat. 505; Pub. L. 106-65, div. A, 
title X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 108-136, div. A, title X, § 1031(a)(23), Nov. 24, 
2003, 117 Stat. 1598; Pub. L. 108-375, div. A, title 
X, § 1084(b)(3), Oct. 28, 2004, 118 Stat. 2060; Pub. L. 
112-81, div. A, title X, §1061(18), Dec. 31, 2011, 125 
Stat. 1584.) 

Prior Provisions 

A prior section 2515, added Pub. L. 101-510, div. A, 
title VIII, § 823(a)(3), Nov. 5, 1990, 104 Stat. 1602, related 
to computer-integrated manufacturing technology, 
prior to repeal by Pub. L. 102-484, § 4202(a). 

Amendments 

2011— Subsec. (d). Pub. L. 112-81 struck out subsec. (d). 
Prior to amendment, text read as follows: "The Sec- 
retary of Defense shall submit to the congressional de- 
fense committees a biennial report on the activities of 
the Office. The report shall be submitted each even- 
numbered year at the same time that the budget is sub- 
mitted to Congress by the President pursuant to sec- 
tion 1105 of title 31. The report shall contain a discus- 
sion of the accomplishments of the Office during the 
two fiscal years preceding the fiscal year in which the 
report is submitted." 

2004— Subsec. (d). Pub. L. 108-375 struck out par. (1) 
designation before "The Secretary", substituted "con- 
gressional defense committees" for "congressional 
committees specified in paragraph (2)", and struck out 
par. (2) which read as follows: "The committees re- 
ferred to in paragraph (1) are — 

"(A) the Committee on Armed Services and the 
Committee on Appropriations of the Senate; and 

"(B) the Committee on Armed Services and the 
Committee on Appropriations of the House of Rep- 
resentatives." 

2003— Subsec. (d). Pub. L. 108-136, §1031(a)(23)(A), sub- 
stituted "Biennial" for "Annual" in heading. 

Subsec. (d)(1). Pub. L. 108-136, § 1031(a)(23)(B), sub- 
stituted "a biennial report" for "an annual report" in 
first sentence, "each even-numbered year" for "each 
year" in second sentence, and "during the two fiscal 
years" for "during the fiscal year" in third sentence. 

1999— Subsec. (d)(2)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Subsec. (d). Pub. L. 104-106 substituted "Annual 
Report" for "Reporting Requirement" in heading, des- 
ignated existing provisions as par. (1), substituted "The 
Secretary of Defense shall submit to the congressional 
committees specified in paragraph (2) an annual report 
on the activities of the Office. The report shall be sub- 
mitted each year at the same time" for "The Secretary 
of Defense shall submit to the Committees on Armed 
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Services and on Appropriations of the Senate and the 
House of Representatives an annual report on the ac- 
tivities of the Office at the same time", and added par. 
(2). 

Schedule for Establishment of Office of 
Technology Transition 

Section 4225(b) of Pub. L. 102-484 provided that: "The 
Office of Technology Transition shall commence oper- 
ations within 120 days after the date of the enactment 
of this Act [Oct. 23, 1992]." 

Submission of Annual Report 

Section 4225(c)(2) of Pub. L. 102-484 provided that: 
"Notwithstanding section 2515(d) of title 10, United 
States Code (as added by subsection (a)) — 

"(A) the first report under that section shall be 
submitted not later than one year after the date of 
the enactment of this Act [Oct. 23, 1992]; and 

"(B) no additional report is necessary under that 
section in the fiscal year in which such first report is 
submitted." 

[§2516. Repealed. Pub. L. 104-106, div. A, title X, 
§ 1081(g), Feb. 10, 1996, 110 Stat. 455] 

Section, added Pub. L. 102-484, div. D, title XLII, 
§ 4226(a), Oct. 23, 1992, 106 Stat. 2684; amended Pub. L. 
103-35, title II, § 201(g)(8), May 31, 1993, 107 Stat. 100, re- 
lated to Military-Civilian Integration and Technology 
Transfer Advisory Board. 

A prior section 2516, added Pub. L. 101-510, div. A, 
title VIII, §823(a)(3), Nov. 5, 1990, 104 Stat. 1602, related 
to enhancement of concurrent engineering practices in 
design and development of weapon systems, prior to re- 
peal by Pub. L. 102-484, § 4202(a). 

§2517. Office for Foreign Defense Critical Tech- 
nology Monitoring and Assessment 

(a) In General. — The Secretary of Defense 
shall establish within the Office of the Assistant 
Secretary of Defense for Research and Engineer- 
ing' an office known as the "Office for Foreign 
Defense Critical Technology Monitoring and As- 
sessment" (hereinafter in this section referred 
to as the "Office"). 

(b) RELATIONSHIP TO DEPARTMENT OF COM- 
MERCE. — The head of the Office shall consult 
closely with appropriate officials of the Depart- 
ment of Commerce in order — 

(1) to minimize the duplication of any effort 
of the Department of Commerce by the De- 
partment of Defense regarding the monitoring 
of foreign activities related to defense critical 
technologies that have potential commercial 
uses; and 

(2) to ensure that the Office is effectively 
utilized to disseminate information to users of 
such information within the Federal Govern- 
ment. 

(c) Responsibilities.— The Office shall have 
the following responsibilities: 

(1) To maintain within the Department of 
Defense a central library for the compilation 
and appropriate dissemination of unclassified 
and classified information and assessments re- 
garding significant foreign activities in re- 
search, development, and applications of de- 
fense critical technologies. 

(2) To establish and maintain — 

(A) a widely accessible unclassified data 
base of information and assessments regard- 
ing foreign science and technology activities 
that involve defense critical technologies, 



including, especially, activities in Europe 
and in Pacific Rim countries; and 

(B) a classified data base of information 
and assessments regarding such activities. 

(3) To perform liaison activities among the 
military departments, Defense Agencies, and 
other appropriate elements of the Department 
of Defense, with appropriate agencies and of- 
fices of the Department of Commerce and the 
Department of State, and with other depart- 
ments and agencies of the Federal Govern- 
ment in order to ensure that significant ac- 
tivities in research, development, and applica- 
tions of defense critical technologies are iden- 
tified, monitored, and assessed by an appro- 
priate department or agency of the Federal 
Government. 

(4) To ensure the maximum practicable pub- 
lic availability of information and assess- 
ments contained in the unclassified data bases 
established pursuant to paragraph (2) — 

(A) by limiting, to the maximum prac- 
ticable extent, restrictive classification of 
such information and assessments; and 

(B) by disseminating to the National Tech- 
nical Information Service of the Department 
of Commerce information and assessments 
regarding defense critical technologies hav- 
ing potential commercial uses. 

(5) To disseminate through the National 
Technical Information Service of the Depart- 
ment of Commerce unclassified information 
and assessments regarding defense critical 
technologies having potential commercial 
uses so that such information and assessments 
may be further disseminated within the Fed- 
eral Government and to the private sector. 

(Added Pub. L. 102-190, div. A, title VIII, § 821(a), 
Dec. 5, 1991, 105 Stat. 1430, §2525; renumbered 
§2517 and amended Pub. L. 102-484, div. D, title 
XLII, §4227, Oct. 23, 1992, 106 Stat. 2685; Pub. L. 
111-383, div. A, title IX, §901(j)(4), Jan. 7, 2011, 124 
Stat. 4324.) 

Prior Provisions 

A prior section 2517 was renumbered section 2523 of 
this title and subsequently repealed. 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "Assist- 
ant Secretary of Defense for Research and Engineer- 
ing" for "Director of Defense Research and Engineer- 
ing". 

1992— Pub. L. 102-484 renumbered section 2525 of this 
title as this section and inserted "Critical" after "For- 
eign Defense" in subsec. (a). 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

§ 2518. Overseas foreign critical technology mon- 
itoring and assessment financial assistance 
program 

(a) Establishment and Purpose of Pro- 
gram. — The Secretary of Defense may establish 
a foreign critical technology monitoring and as- 
sessment program. Under the program, the Sec- 
retary may enter into cooperative arrangements 
with one or more eligible not-for-profit organi- 
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zations in order to provide financial assistance 
for the establishment of foreign critical tech- 
nology monitoring and assessment offices in Eu- 
rope, Pacific Rim countries, and such other 
countries as the Secretary considers appro- 
priate. 

(b) Eligible Organizations. — Any not-for- 
profit industrial or professional organization 
that has economic and scientific interests in re- 
search, development, and applications of dual- 
use critical technologies is eligible to enter into 
a cooperative arrangement referred to in sub- 
section (a). 

(Added Pub. L. 102-190, div. A, title VIII, § 821(a), 
Dec. 5, 1991, 105 Stat. 1431, §2526; renumbered 
§2518, Pub. L. 102-484, div. D, title XLII, §4228, 
Oct. 23, 1992, 106 Stat. 2685.) 

Prior Provisions 

A prior section 2518 was renumbered section 2522 of 
this title and subsequently repealed. 

Amendments 

1992— Pub. L. 102-484 renumbered section 2526 of this 
title as this section. 

§2519. Federal Defense Laboratory Diversifica- 
tion Program 

(a) Establishment of Program.— The Sec- 
retary of Defense shall conduct a program in ac- 
cordance with this section for the purpose of 
promoting cooperation between Department of 
Defense laboratories and industry on research 
and development of dual-use technologies in 
order to further the national security objectives 
set forth in section 2501(a) of this title. 

(b) Partnerships.— (1) The Secretary shall 
provide for the establishment under the program 
of cooperative arrangements (hereinafter in this 
section referred to as "partnerships") between a 
Department of Defense laboratory and eligible 
firms and nonprofit research corporations. A 
partnership may also include one or more addi- 
tional Federal laboratories, institutions of high- 
er education, agencies of State and local govern- 
ments, and other entities, as determined appro- 
priate by the Secretary. 

(2) For purposes of this section, a federally 
funded research and development center shall be 
considered a Department of Defense laboratory 
if the center is sponsored by the Department of 
Defense. 

(c) Assistance Authorized.— (1) The Sec- 
retary may make grants, enter into contracts, 
enter into cooperative agreements and other 
transactions pursuant to section 2371 of this 
title, and enter into cooperative research and 
development agreements under section 12 of the 
Stevenson-Wydler Technology Innovation Act of 
1980 (15 U.S.C. 3710a) in order to establish part- 
nerships. 

(2) Subject to subsection (d), the Secretary 
may provide a partnership with technical and 
other assistance in order to facilitate the 
achievement of the purpose of this section. 

(d) Financial Commitment of Non-Federal 
Government Participants.— (1) The Secretary 
shall ensure that the non-Federal Government 
participants in a partnership make a substantial 
contribution to the total cost of partnership ac- 
tivities. The amount of the contribution shall be 



commensurate with the risk undertaken by such 
participants and the potential benefits of the ac- 
tivities for such participants. 

(2) The regulations prescribed pursuant to sec- 
tion 2511(c)(2) of this title shall apply to in-kind 
contributions made by non-Federal Government 
participants in a partnership. 

(e) Selection Process. — Competitive proce- 
dures shall be used in the establishment of part- 
nerships. 

(f) Selection Criteria. — The criteria for the 
selection of a proposed partnership for establish- 
ment under this section shall include the cri- 
teria set forth in section 2511(e) of this title. 

(g) Regulations. — The Secretary shall pre- 
scribe regulations for the purposes of this sec- 
tion. 

(Added Pub. L. 103-337, div. A, title XI, § 1113(a), 
Oct. 5, 1994, 108 Stat. 2864; amended Pub. L. 
104-106, div. A, title X, § 1081(d), Feb. 10, 1996, 110 
Stat. 454.) 

Amendments 

1996— Subsec. (b). Pub. L. 104-106, § 1081(d)(1), struck 
out "referred to in section 2511(b) of this title" after 
"corporations". 

Subsec. (f). Pub. L. 104-106, § 1081(d)(2), substituted 
"section 2511(e)" for "section 2511(f)". 

[§ 2520. Repealed. Pub. L. 104-106, div. A, title X, 
§ 1081(f), Feb. 10, 1996, 110 Stat. 454] 

Section, added Pub. L. 103-337, div. A, title XI, 
§ 1113(b), Oct. 5, 1994, 108 Stat. 2865, related to Navy Re- 
investment Program. 

SUBCHAPTER IV— MANUFACTURING 
TECHNOLOGY 

Sec. 

2521. Manufacturing Technology Program. 

2522. Armament retooling and manufacturing. 
[2523, 2524. Repealed.] 

[2525. Renumbered.] 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title III, § 344(c)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-71, redesignated item 
2525 as 2521 and added item 2522. 

1998— Pub. L. 105-261, div. A, title X, § 1069(a)(5), Oct. 
17, 1998, 112 Stat. 2136, struck out "AND DUAL-USE AS- 
SISTANCE EXTENSION PROGRAMS" after "TECH- 
NOLOGY" in subchapter heading. 

1996— Pub. L. 104-106, div. A, title II, §276(b), title X, 
§1081(i)(3), Feb. 10, 1996, 110 Stat. 242, 455, struck out 
items 2521 "National Defense Manufacturing Tech- 
nology Program", 2522 "Defense Advanced Manufactur- 
ing Technology Partnerships", 2523 "Manufacturing ex- 
tension programs", and 2524 "Defense dual-use assist- 
ance extension program" and substituted "Manufactur- 
ing Technology Program" for "Manufacturing Science 
and Technology Program" in item 2525. 

1994— Pub. L. 103-337, div. A, title II, § 256(a)(2), Oct. 5, 
1994, 108 Stat. 2704, substituted "Manufacturing Science 
and" for "Industrial Preparedness Manufacturing" in 
item 2525. 

1993— Pub. L. 103-160, div. A, title VIII, § 801(a)(2), Nov. 
30, 1993, 107 Stat. 1701, added item 2525. 

§ 2521. Manufacturing Technology Program 

(a) Establishment.— The Secretary of Defense 
shall establish a Manufacturing Technology 
Program to further the national security objec- 
tives of section 2501(a) of this title through the 
development and application of advanced manu- 
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facturing technologies and processes that will 
reduce the acquisition and supportability costs 
of defense weapon systems and reduce manufac- 
turing and repair cycle times across the life cy- 
cles of such systems. The Secretary shall use 
the joint planning process of the directors of the 
Department of Defense laboratories in establish- 
ing the program. The Under Secretary of De- 
fense for Acquisition, Technology, and Logistics 
shall administer the program. 

(b) Purpose of Program. — The Secretary of 
Defense shall use the program — 

(1) to provide centralized guidance and direc- 
tion (including goals, milestones, and prior- 
ities) to the military departments and the De- 
fense Agencies on all matters relating to man- 
ufacturing technology; 

(2) to direct the development and implemen- 
tation of Department of Defense plans, pro- 
grams, projects, activities, and policies that 
promote the development and application of 
advanced technologies to manufacturing proc- 
esses, tools, and equipment; 

(3) to improve the manufacturing quality, 
productivity, technology, and practices of 
businesses and workers providing goods and 
services to the Department of Defense; 

(4) to focus Department of Defense support 
for the development and application of ad- 
vanced manufacturing technologies and proc- 
esses for use to meet manufacturing require- 
ments that are essential to the national de- 
fense, as well as for repair and remanufactur- 
ing in support of the operations of systems 
commands, depots, air logistics centers, and 
shipyards; 

(5) to disseminate information concerning 
improved manufacturing improvement con- 
cepts, including information on such matters 
as best manufacturing practices, product data 
exchange specifications, computer-aided ac- 
quisition and logistics support, and rapid ac- 
quisition of manufactured parts; 

(6) to sustain and enhance the skills and ca- 
pabilities of the manufacturing work force; 

(7) to promote high-performance work sys- 
tems (with development and dissemination of 
production technologies that build upon the 
skills and capabilities of the work force), high 
levels of worker education and training; and 

(8) to ensure appropriate coordination be- 
tween the manufacturing technology pro- 
grams and industrial preparedness programs of 
the Department of Defense and similar pro- 
grams undertaken by other departments and 
agencies of the Federal Government or by the 
private sector. 

(c) Execution. — (1) The Secretary may carry 
out projects under the program through the Sec- 
retaries of the military departments and the 
heads of the Defense Agencies. 

(2) In the establishment and review of require- 
ments for an advanced manufacturing tech- 
nology or process, the Secretary shall ensure 
the participation of those prospective tech- 
nology users that are expected to be the users of 
that technology or process. 

(3) The Secretary shall ensure that each 
project under the program for the development 
of an advanced manufacturing technology or 
process includes an implementation plan for the 



transition of that technology or process to the 
prospective technology users that will be the 
users of that technology or process. 

(4) In the periodic review of a project under 
the program, the Secretary shall ensure partici- 
pation by those prospective technology users 
that are the expected users for the technology or 
process being developed under the project. 

(5) In order to promote increased dissemina- 
tion and use of manufacturing technology 
throughout the national defense technology and 
industrial base, the Secretary shall seek, to the 
maximum extent practicable, the participation 
of manufacturers of manufacturing equipment 
in the projects under the program. 

(6) In this subsection, the term "prospective 
technology users" means the following officials 
and elements of the Department of Defense: 

(A) Program and project managers for de- 
fense weapon systems. 

(B) Systems commands. 

(C) Depots. 

(D) Air logistics centers. 

(E) Shipyards. 

(d) Competition and Cost Sharing.— (1) In ac- 
cordance with the policy stated in section 2374 
of this title, competitive procedures shall be 
used for awarding all grants and entering into 
all contracts, cooperative agreements, and other 
transactions under the program. 

(2) Under the competitive procedures used, the 
factors to be considered in the evaluation of 
each proposed grant, contract, cooperative 
agreement, or other transaction for a project 
under the program shall include the extent to 
which that proposed transaction provides for the 
proposed recipient to share in the cost of the 
project. For a project for which the Government 
receives an offer from only one offeror, the con- 
tracting officer shall negotiate the ratio of con- 
tract recipient cost to Government cost that 
represents the best value to the Government. 

(e) Joint Defense Manufacturing Tech- 
nology Panel.— (1) There is in the Department 
of Defense the Joint Defense Manufacturing 
Technology Panel. 

(2) (A) The Chair of the Joint Defense Manufac- 
turing Technology Panel shall be the head of the 
Panel. The Chair shall be appointed, on a rotat- 
ing basis, from among the appropriate personnel 
of the military departments and Defense Agen- 
cies with manufacturing technology programs. 

(B) The Panel shall be composed of at least 
one individual from among appropriate person- 
nel of each military department and Defense 
Agency with manufacturing technology pro- 
grams. The Panel may include as ex-officio 
members such individuals from other govern- 
ment organizations, academia, and industry as 
the Chair considers appropriate. 

(3) The purposes of the Panel shall be as fol- 
lows: 

(A) To identify and integrate requirements 
for the program. 

(B) To conduct joint planning for the pro- 
gram. 

(C) To develop joint strategies for the pro- 
gram. 

(4) In carrying out the purposes specified in 
paragraph (3), the Panel shall perform the func- 
tions as follows: 
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(A) Conduct comprehensive reviews and as- 
sessments of defense-related manufacturing' is- 
sues being addressed by the manufacturing 
technology programs and related activities of 
the Department of Defense. 

(B) Execute strategic planning to identify 
joint planning opportunities for increased co- 
operation in the development and implementa- 
tion of technological products and the lever- 
aging of funding for such purposes with the 
private sector and other government agencies. 

(C) Ensure the integration and coordination 
of requirements and programs under the pro- 
gram with the Office of the Secretary of De- 
fense and other national-level initiatives, in- 
cluding the establishment of information ex- 
change processes with other government agen- 
cies, private industry, academia, and profes- 
sional associations. 

(D) Conduct such other functions as the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics shall specify. 

(5) The Panel shall report to and receive direc- 
tion from the Assistant Secretary of Defense for 
Research and Engineering on manufacturing 
technology issues of multi-service concern and 
application. 

(6) The administrative expenses of the Panel 
shall be borne by each military department and 
Defense Agency with manufacturing technology 
programs in such manner as the Panel shall pro- 
vide. 

(f) Five- Year Strategic Plan. — (1) The Sec- 
retary shall develop a plan for the program that 
includes the following: 

(A) The overall manufacturing technology 
goals, milestones, priorities, and investment 
strategy for the program. 

(B) The objectives of, and funding for, the 
program for each military department and 
each Defense Agency that shall participate in 
the program during the period of the plan. 

(2) The Secretary shall include in the plan 
mechanisms for assessing the effectiveness of 
the program under the plan. 

(3) The Secretary shall update the plan on a 
biennial basis. 

(4) Each plan, and each update to the plan, 
shall cover a period of five fiscal years. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 801(a)(1), Nov. 30, 1993, 107 Stat. 1700, §2525; 
amended Pub. L. 103-337, div. A, title II, 
§ 256(a)(1), Oct. 5, 1994, 108 Stat. 2704; Pub. L. 
104-106, div. A, title II, § 276(a), title X, § 1081(e), 
title XV, §1503(a)(28), Feb. 10, 1996, 110 Stat. 241, 
454, 512; Pub. L. 105-85, div. A, title II, § 211(a), 
(b), Nov. 18, 1997, 111 Stat. 1657; Pub. L. 105-261, 
div. A, title II, §213, Oct. 17, 1998, 112 Stat. 1947; 
Pub. L. 106-65, div. A, title II, §216, Oct. 5, 1999, 

113 Stat. 543; renumbered §2521, Pub. L. 106-398, 
§1 [[div. A], title III, § 344(c)(1)(A)], Oct. 30, 2000, 

114 Stat. 1654, 1654A-71; Pub. L. 107-107, div. A, 
title X, § 1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; 
Pub. L. 107-314, div. A, title II, §213, Dec. 2, 2002, 
116 Stat. 2481; Pub. L. 108-136, div. A, title X, 
§1031(a)(24), Nov. 24, 2003, 117 Stat. 1598; Pub. L. 
110-181, div. A, title II, § 238(a), Jan. 28, 2008, 122 
Stat. 48; Pub. L. 111-84, div. A, title II, §212, Oct. 
28, 2009, 123 Stat. 2225; Pub. L. 111-383, div. A, 
title IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317.) 



Prior Provisions 

A prior section 2521, added Pub. L. 102-484, div. D, 
title XLII, § 4231(a), Oct. 23, 1992, 106 Stat. 2686, related 
to National Defense Manufacturing Technology Pro- 
gram, prior to repeal by Pub. L. 104-106, div. A, title X, 
§ 1081(f), Feb. 10, 1996, 110 Stat. 454. 

Another prior section 2521, added Pub. L. 102-190, div. 
A, title VIII, § 821(a), Dec. 5, 1991, 105 Stat. 1426, defined 
terms for purposes of former chapter 150 of this title, 
prior to repeal and restatement in section 2491 [now 
2500] of this title by Pub. L. 102-484, §§ 4202(a), 4203(a). 

Another prior section 2521 was renumbered section 
2540 of this title and subsequently repealed. 

Amendments 

2009— Subsecs. (e), (f). Pub. L. 111-84 added subsec. (e) 
and redesignated former subsec. (e) as (f). 
2008— Subsec. (e). Pub. L. 110-181 added subsec. (e). 
2003— Subsec. (e). Pub. L. 108-136 struck out heading 
and text of subsec. (e) which related to preparation and 
maintenance of a five-year plan for the Manufacturing 
Technology Program by the Secretary of Defense. 

2002— Subsec. (e)(1). Pub. L. 107-314, § 213(a), sub- 
stituted "prepare and maintain a five-year plan for the 
program." for "prepare a five-year plan for the program 
which establishes — 

"(A) the overall manufacturing technology goals, 
milestones, priorities, and investment strategy for 
the program; and 

"(B) for each of the five fiscal years covered by the 
plan, the objectives of, and funding for the program 
by, each military department and each Defense Agen- 
cy participating in the program." 

Subsec. (e)(2). Pub. L. 107-314, § 213(a), substituted 
"establish" for "include" in introductory provisions 
and amended subpars. (A) and (B) generally. Prior to 
amendment, text read as follows: 

"(A) An assessment of the effectiveness of the pro- 
gram, including a description of all completed projects 
and status of implementation. 

"(B) An assessment of the extent to which the costs 
of projects are being shared by the following: 

"(i) Commercial enterprises in the private sector, 
"(ii) Department of Defense program offices, in- 
cluding weapon system program offices. 

"(iii) Departments and agencies of the Federal Gov- 
ernment outside the Department of Defense, 
"(iv) Institutions of higher education, 
"(v) Other institutions not operated for profit, 
"(vi) Other sources." 
Subsec. (e)(3). Pub. L. 107-314, § 213(b), substituted "bi- 
ennially" for "annually" and "for each even-numbered 
fiscal year" for "for a fiscal year". 

2001— Subsec. (a). Pub. L. 107-107 substituted "Under 
Secretary of Defense for Acquisition, Technology, and 
Logistics" for "Under Secretary of Defense for Acquisi- 
tion and Technology". 

2000— Pub. L. 106-398 renumbered section 2525 of this 
title as this section. 

1999— Subsec. (a). Pub. L. 106-65, § 216(a), in first sen- 
tence, inserted "through the development and applica- 
tion of advanced manufacturing technologies and proc- 
esses that will reduce the acquisition and 
supportability costs of defense weapon systems and re- 
duce manufacturing and repair cycle times across the 
life cycles of such systems" after "title". 

Subsec. (b)(4). Pub. L. 106-65, §216(b), amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"to promote dual-use manufacturing processes;". 

Subsec. (c)(2) to (6). Pub. L. 106-65, § 216(c), added pars. 
(2) to (4), redesignated former par. (2) as (5), and added 
par. (6). 

Subsec. (d). Pub. L. 106-65, §216(d), struck out "(A)" 
before "In accordance with" in par. (1), redesignated 
par. (1)(B) as par. (2), substituted "Under the competi- 
tive procedures used, the factors to be considered in the 
evaluation of each proposed grant, contract, coopera- 
tive agreement, or other transaction for a project 
under the program shall include the extent to which 
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that proposed transaction provides for the proposed re- 
cipient to share in the cost of the project." for "For 
each grant awarded and each contract, cooperative 
agreement, or other transaction entered into on a cost- 
share basis under the program, the ratio of contract re- 
cipient cost to Government cost shall be determined by 
competitive procedures.", and struck out former pars. 
(2) and (3) which required grants, contracts, cooperative 
agreements, and other transactions to be awarded or 
entered into on a cost-sharing basis unless the Sec- 
retary of Defense made certain determinations and 
specified as a goal that at least 25 percent of the funds 
available for the program for each fiscal year be used 
for grants, contracts, cooperative agreements, and 
other transactions on a cost-share basis under which 
the ratio of recipient cost to Government cost was two 
to one. 

Subsec. (e)(2)(A). Pub. L. 106-65, § 216(e)(1), inserted 
", including a description of all completed projects and 
status of implementation" before period at end. 

Subsec. (e)(2)(C). Pub. L. 106-65, § 216(e)(2), added sub- 
par. (C). 

1998— Subsec. (d)(1). Pub. L. 105-261, § 213(a), des- 
ignated existing provisions as subpar. (A), substituted 
"In accordance with the policy stated in section 2374 of 
this title, competitive" for "Competitive", and added 
subpar. (B). 

Subsec. (d)(2). Pub. L. 105-261, § 213(b), designated ex- 
isting provisions as subpar. (A), redesignated former 
subpars. (A) to (C) as els. (i) to (iii), respectively, and 
added subpars. (B) and (C). 

Subsec. (d)(3). Pub. L. 105-261, § 213(c)(2), substituted 
"As a goal, at least" for "At least" and "should" for 
"shall" and inserted at end "The Secretary of Defense, 
in coordination with the Secretaries of the military de- 
partments and upon recommendation of the Under Sec- 
retary of Defense for Acquisition and Technology, shall 
establish annual objectives to meet such goal." 

Subsec. (d)(4). Pub. L. 105-261, § 213(c)(1), struck out 
par. (4) which read as follows: "If the requirement of 
paragraph (3) cannot be met by July 15 of a fiscal year, 
the Under Secretary of Defense for Acquisition and 
Technology may waive the requirement and obligate 
the balance of the funds available for the program for 
that fiscal year on a cost-share basis under which the 
ratio of recipient cost to Government cost is less than 
two to one. Before implementing any such waiver, the 
Under Secretary shall submit to the Committee on 
Armed Services of the Senate and the Committee on 
National Security of the House of Representatives the 
reasons for the waiver." 

Subsec. (e)(2). Pub. L. 105-261, § 213(d), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol- 
lows: "The plan shall include an assessment of the ef- 
fectiveness of the program." 

1997— Subsec. (c)(2). Pub. L. 105-85, § 211(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "The Secretary shall seek, to the extent prac- 
ticable, the participation of manufacturers of manufac- 
turing equipment in the projects under the program." 

Subsec. (e). Pub. L. 105-85, § 211(b), added subsec. (e). 

1996— Pub. L. 104-106, § 276(a)(1), amended section 
catchline, as amended by Pub. L. 104-106, §§ 1503(a)(28), 
1506, by striking out "Science and" after "Manufactur- 
ing". 

Pub. L. 104-106, §1503(a)(28), substituted "Science and 
Technology Program" for "science and technology pro- 
gram" in section catchline. 

Subsec. (a). Pub. L. 104-106, § 276(a)(2), struck out 
"Science and" after "Manufacturing" and inserted 
after first sentence "The Secretary shall use the joint 
planning process of the directors of the Department of 
Defense laboratories in establishing the program." 

Subsec. (b). Pub. L. 104-106, § 1081(e), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "Purpose. — The purpose of the program is to 
enhance the capability of industry to meet the manu- 
facturing needs of the Department of Defense." 

Subsec. (c). Pub. L. 104-106, § 276(a)(3), designated ex- 
isting provisions as par. (1) and added par. (2). 



Subsec. (d)(2)(C). Pub. L. 104-106, § 276(a)(4)(A), added 
subpar. (C). 

Subsec. (d)(3), (4). Pub. L. 104-106, § 276(a)(4)(B), added 
pars. (3) and (4). 

1994— Pub. L. 103-337 substituted "Manufacturing 
science and technology program" for "Industrial Pre- 
paredness Manufacturing Technology Program" as sec- 
tion catchline and amended text generally. Prior to 
amendment, text read as follows: "The Secretary of De- 
fense shall establish an Industrial Preparedness Manu- 
facturing Technology program to enhance the capabil- 
ity of industry to meet the manufacturing needs of the 
Department of Defense." 

Change of Name 

"Assistant Secretary of Defense for Research and En- 
gineering" substituted for "Director of Defense Re- 
search and Engineering" in subsec. (e)(5) on authority 
of section 901(a) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Limitation on Use of Funds for Defense-Wide 
Manufacturing Science and Technology Program 

Pub. L. 110-181, div. A, title II, §214, Jan. 28, 2008, 122 
Stat. 36, as amended by Pub. L. 111-383, div. A, title IX, 
§901(0(2), Jan. 7, 2011, 124 Stat. 4326, provided that: "No 
funds available to the Office of the Secretary of De- 
fense for any fiscal year may be obligated or expended 
for the defense-wide manufacturing science and tech- 
nology program unless the Assistant Secretary of De- 
fense for Research and Engineering ensures each of the 
following: 

"(1) A component of the Department of Defense has 
requested and evaluated — 

"(A) competitive proposals, for each project 
under the program that is not a project covered by 
subparagraph (B); and 

"(B) proposals from as many sources as is prac- 
ticable under the circumstances, for a project under 
the program if the disclosure of the needs of the De- 
partment of Defense with respect to that project 
would compromise the national security. 
"(2) Each project under the program is carried 
out — 

"(A) in accordance with the statutory require- 
ments of the Manufacturing Technology Program 
established by section 2521 of title 10, United States 
Code; and 

"(B) in compliance with all requirements of any 
directive that applies to manufacturing technology. 
"(3) An implementation plan has been developed." 
[Pub. L. 111-383, div. A, title IX, §901(0(2), Jan. 7, 2011, 
124 Stat. 4326, which directed amendment of section 214 
of Pub. L. 110-181, set out above, by substituting "As- 
sistant Secretary of Defense for Research and Engi- 
neering" for "Director of Defense Research and Engi- 
neering", was executed by making the substitution for 
"Director, Defense Research and Engineering," to re- 
flect the probable intent of Congress.] 

Initial Development and Submission of Plan 

Pub. L. 110-181, div. A, title II, § 238(b), Jan. 28, 2008, 
122 Stat. 48, provided that: 

"(1) Development. — The Secretary of Defense shall 
develop the strategic plan required by subsection (e) 
[now (f)] of section 2521 of title 10, United States Code 
(as added by subsection (a) of this section), so that the 
plan goes into effect at the beginning of fiscal year 
2009. 

"(2) Submission.— Not later than the date on which 
the budget of the President for fiscal year 2010 is sub- 
mitted to Congress under section 1105 of title 31, United 
States Code, the Secretary shall submit to the Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Representatives 
the plan specified in paragraph (1)." 

High-performance Defense Manufacturing 
Technology Research and Development 

Pub. L. 109-163, div. A, title II, subtitle D, Jan. 6, 2006, 
119 Stat. 3175, as amended by Pub. L. 111-383, div. A, 



Page 1535 



TITLE 10— ARMED FORCES 



§2521 



title IX, § 901(a)(2), Jan. 7, 2011, 124 Stat. 4317, provided 
that: 

"SEC. 241. PILOT PROGRAM FOR IDENTIFICATION 
AND TRANSITION OF ADVANCED MANUFAC- 
TURING PROCESSES AND TECHNOLOGIES. 

"(a) Pilot Program Required.— The Under Secretary 
of Defense for Acquisition, Technology, and Logistics 
shall conduct a pilot program under the authority of 
section 2521 of title 10, United States Code, to identify 
and transition advanced manufacturing processes and 
technologies the utilization of which would achieve sig- 
nificant productivity and efficiency gains in the de- 
fense manufacturing base. 

"(b) Consideration op Defense Priorities. — In car- 
rying out subsection (a), the Under Secretary shall 
take into consideration the defense priorities estab- 
lished in the most current Joint Warfighting Science 
and Technology plan, as required under section 270 of 
the National Defense Authorization Act for Fiscal Year 
1997 (Public Law 104-201; 10 U.S.C. 2501 note). 

"(c) Identification for Transition. — In identifying 
manufacturing processes and technologies for transi- 
tion to the defense manufacturing base under the pilot 
program, the Under Secretary shall select the most 
promising transformational technologies and manufac- 
turing processes, in consultation with the Assistant 
Secretary of Defense for Research and Engineering, the 
Joint Defense Manufacturing Technology Panel, and 
other such entities as may be appropriate, including 
the Director of the Small Business Innovation Research 
Program. 

"SEC. 242. TRANSITION OF TRANSFORMATIONAL 
MANUFACTURING PROCESSES AND TECH- 
NOLOGIES TO DEFENSE MANUFACTURING 
BASE. 

"(a) Prototypes and Test Beds. — The Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics shall undertake the development of prototypes 
and test beds to validate the manufacturing processes 
and technologies selected for transition under the pilot 
program under section 241. 

"(b) Diffusion of Enhancements. — The Under Sec- 
retary shall seek the cooperation of industry in adopt- 
ing such manufacturing processes and technologies 
through the following: 

"(1) The Manufacturing Extension Partnership Pro- 
gram. 

"(2) The identification of incentives for industry to 
incorporate and utilize such manufacturing processes 
and technologies. 

"SEC. 243. MANUFACTURING TECHNOLOGY STRAT- 
EGIES. 

"(a) In General.— The Under Secretary of Defense for 
Acquisition, Technology, and Logistics may — 

"(1) identify an area of technology where the devel- 
opment of an industry-prepared roadmap for new 
manufacturing and technology processes applicable 
to defense manufacturing requirements would be ben- 
eficial to the Department of Defense; and 

"(2) establish a task force, and act in cooperation, 
with the private sector to map the strategy for the 
development of manufacturing processes and tech- 
nologies needed to support technology development 
in the area identified under paragraph (1). 
"(b) Commencement of Roadmapping. — The Under 
Secretary shall commence any roadmapping identified 
pursuant to subsection (a)(1) not later than January 
2007. 

"SEC. 244. REPORT. 

"(a) In General. — Not later than December 31, 2007, 
the Under Secretary of the Defense for Acquisition, 
Technology, and Logistics shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the actions 
undertaken by the Under Secretary under this subtitle 
during fiscal year 2006. 



"(b) Elements. — The report under subsection (a) 
shall include — 

"(1) a comprehensive description of the actions 
undertaken under this subtitle during fiscal year 
2006; 

"(2) an assessment of effectiveness of such actions 
in enhancing research and development on manufac- 
turing technologies and processes, and the implemen- 
tation of such within the defense manufacturing base; 
and 

"(3) such recommendations as the Under Secretary 
considers appropriate for additional actions to be 
undertaken in order to increase the effectiveness of 
the actions undertaken under this subtitle in enhanc- 
ing manufacturing activities within the defense man- 
ufacturing base. 
"SEC. 245. DEFINITIONS. 
"In this subtitle: 

"(1) Defense manufacturing base. — The term 'de- 
fense manufacturing base' includes any supplier of 
the Department of Defense, including a supplier of 
raw materials. 

"(2) Manufacturing extension partnership pro- 
gram. — The term 'Manufacturing Extension Partner- 
ship Program' means the Manufacturing Extension 
Partnership Program of the Department of Com- 
merce. 

"(3) Small business innovation research pro- 
gram. — The term 'Small Business Innovation Re- 
search Program' has the meaning given that term in 
section 2500(11) of title 10, United States Code." 

Technical Assistance Relating to Machine Tools 

Pub. L. 108-136, div. A, title VIII, §823, Nov. 24, 2003, 
117 Stat. 1547, provided that: 

"(a) Technical Assistance. — The Secretary of De- 
fense shall publish in the Federal Register information 
on Government contracting for purposes of assisting 
machine tool companies in the United States and enti- 
ties that use machine tools. The information shall con- 
tain, at a minimum, the following: 

"(1) An identification of resources with respect to 
Government contracting regulations, including com- 
pliance procedures and information on the availabil- 
ity of counseling. 

"(2) An identification of resources for locating op- 
portunities for contracting with the Department of 
Defense, including information about defense con- 
tracts that are expected to be carried out that may 
require the use of machine tools. 
"(b) Science and Technology Initiatives. — The Sec- 
retary of Defense shall incorporate into the Depart- 
ment of Defense science and technology initiatives on 
manufacturing technology an objective of developing 
advanced machine tool capabilities. Such technologies 
shall be used to improve the technological capabilities 
of the United States domestic machine tool industrial 
base in meeting national security objectives." 

Participation in Manufacturing Extension 
Program 

Pub. L. 108-87, title VIII, §8062, Sept. 30, 2003, 117 Stat. 
1086, provided that: "Notwithstanding any other provi- 
sion of law, the Naval shipyards of the United States 
shall be eligible to participate in any manufacturing 
extension program financed by funds appropriated in 
this or any other Act or hereafter in any other Act." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 107-248, title VIII, §8063, Oct. 23, 2002, 116 Stat. 
1550. 

Pub. L. 107-117, div. A, title VIII, §8068, Jan. 10, 2002, 
115 Stat. 2262. 

Pub. L. 106-259, title VIII, §8067, Aug. 9, 2000, 114 Stat. 
689. 

Pub. L. 106-79, title VIII, §8070, Oct. 25, 1999, 113 Stat. 
1245. 

Pub. L. 105-262, title VIII, §8070, Oct. 17, 1998, 112 Stat. 
2312. 
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Pub. L. 105-56, title VIII, §8076, Oct. 8, 1997, 111 Stat. 
1236. 

Pub. L. 104-208, div. A. title I, § 101(b) [title VIII, 
§8085], Sept. 30, 1996, 110 Stat. 3009-71, 3009-105. 

Pub. L. 104-61, title VIII, §8064, Dec. 1, 1995, 109 Stat. 
664. 

Pub. L. 103-335, title VIII, §8071, Sept. 30, 1994, 108 
Stat. 2635. 

Pub. L. 103-139, title VIII, §8083A, Nov. 11, 1993, 107 
Stat. 1459. 

Pub. L. 102-396, title IX, §9112, Oct. 6, 1992, 106 Stat. 
1929. 

§ 2522. Armament retooling and manufacturing 

The Secretary of the Army is authorized by 
chapter 434 of this title to carry out programs 
for the support of armaments retooling' and 
manufacturing in the national defense indus- 
trial and technology base. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(c)(1)(B)], Oct. 30, 2000, 114 Stat. 1654, 
1654 A-71.) 

Prior Provisions 

A prior section 2522, added Pub. L. 102-190, div. A, 
title VIII, § 823(a)(1), Dec. 5, 1991, 105 Stat. 1435, §2518; 
renumbered §2522 and amended Pub. L. 102-484, div. D, 
title XLII, § 4232(a), (b), Oct. 23, 1992, 106 Stat. 2687, re- 
lated to defense advanced manufacturing- technology 
partnerships, prior to repeal by Pub. L. 104-106, div. A, 
title X, § 1081(f), Feb. 10, 1996, 110 Stat. 454. 

Another prior section 2522, added Pub. L. 101-189, div. 
A, title VIII, § 841(b)(1), Nov. 29, 1989, 103 Stat. 1512, 
§2508; amended Pub. L. 101-510, div. A, title VIII, 
§ 821(a), Nov. 5, 1990, 104 Stat. 1597; Pub. L. 102-25, title 
VII, § 701(g)(3), Apr. 6, 1991, 105 Stat. 115; renumbered 
§2522, Pub. L. 102-190, div. A, title VIII, § 821(b)(1), Dec. 
5, 1991, 105 Stat. 1431, required an annual defense criti- 
cal technologies plan, prior to repeal by Pub. L. 102-484, 
§ 4202(a). 

[§§2523, 2524. Repealed. Pub. L. 104-106, div. A, 
title X, § 1081(f), Feb. 10, 1996, 110 Stat. 454] 

Section 2523, added Pub. L. 101-510, div. A, title VIII, 
§ 823(a)(3), Nov. 5, 1990, 104 Stat. 1602, §2517; amended 
Pub. L. 102-190, div. A, title VIII, § 824(a), Dec. 5, 1991, 
105 Stat. 1436; renumbered §2523 and amended Pub. L. 

102- 484, div. D, title XLII, § 4233(a), (b), Oct. 23, 1992, 106 
Stat. 2687; Pub. L. 103-160, div. A, title IX, § 904(d)(1), 
title XI, § 1182(b)(2), title XIII, § 1315(d), Nov. 30, 1993, 107 
Stat. 1728, 1772, 1787, related to manufacturing exten- 
sion programs. 

A prior section 2523, added Pub. L. 102-190, div. A, 
title VIII, § 821(a), Dec. 5, 1991, 105 Stat. 1427, related to 
defense dual-use critical technology partnerships, prior 
to repeal and restatement In section 2511 of this title 
by Pub. L. 102-484, §§ 4202(a), 4221(a). 

Section 2524, added Pub. L. 102-484, div. D, title XLII, 
§ 4234(a), Oct. 23, 1992, 106 Stat. 2687; amended Pub. L. 

103- 35, title II, § 201(g)(9), May 31, 1993, 107 Stat. 100; 
Pub. L. 103-160, div. A, title XIII, §§1314, 1315(e), Nov. 30, 
1993, 107 Stat. 1786, 1788; Pub. L. 103-337, div. A, title X, 
§1070(b)(10), title XI, §§ 1114(b), (c), 1115(d), Oct. 5, 1994, 
108 Stat. 2857, 2867-2869; Pub. L. 104-106, div. A, title XV, 
§1503(a)(27), Feb. 10, 1996, 110 Stat. 512, related to de- 
fense dual-use assistance extension program. 

A prior section 2524 was renumbered section 2513 of 
this title. 

[§2525. Renumbered §2521] 

Prior Provisions 

A prior section 2525 was renumbered section 2517 of 
this title. 

A prior section 2526 was renumbered section 2518 of 
this title. 



SUBCHAPTER V— MISCELLANEOUS TECH- 
NOLOGY BASE POLICIES AND PROGRAMS 

Sec. 

2531. Defense memoranda of understanding and re- 

lated agreements. 

2532. Offset policy; notification. 

2533. Determinations of public interest under chap- 

ter 83 of title 41. 

2533a. Requirement to buy certain articles from 
American sources; exceptions. 

2533b. Requirement to buy strategic materials criti- 
cal to national security from American 
sources; exceptions. 

2534. Miscellaneous limitations on the procure- 

ment of goods other than United States 
goods. 

2535. Defense Industrial Reserve. 

2536. Award of certain contracts to entitles con- 

trolled by a foreign government: prohibi- 
tion. 

2537. Improved national defense control of tech- 

nology diversions overseas. 

2538. Industrial mobilization: orders; priorities; 

possession of manufacturing plants; viola- 
tions. 

2539. Industrial mobilization: plants; lists. 

2539a. Industrial mobilization: Board on Mobiliza- 
tion of Industries Essential for Military 
Preparedness. 

2539b. Availability of samples, drawings, informa- 
tion, equipment, materials, and certain 
services. 

Amendments 

2011— Pub. L. 111-350, §5(b)(36), Jan. 4, 2011, 124 Stat. 
3845, substituted "chapter 83 of title 41" for "the Buy 
American Act" in item 2533. 

2008— Pub. L. 110-181, div. A, title X, § 1063(c)(8), Jan. 
28, 2008, 122 Stat. 323, amended directory language of 
Pub. L. 109-364, § 842(a)(2). See 2006 Amendment note 
below. 

2006— Pub. L. 109-364, div. A, title VIII, § 842(a)(2), Oct. 
17, 2006, 120 Stat. 2337, as amended by Pub. L. 110-181, 
div. A, title X, § 1063(c)(8), Jan. 28, 2008, 122 Stat. 323, 
added item 2533b. 

2001— Pub. L. 107-107, div. A, title VIII, § 832(a)(2), Dec. 
28, 2001, 115 Stat. 1190, added item 2533a. 

1994— Pub. L. 103-337, div. A, title VIII, § 812(b)(2), title 
X, §1070(a)(13)(B), Oct. 5, 1994, 108 Stat. 2816, 2856, sub- 
stituted "Determinations of public interest under the 
Buy American Act" for "Limitation on use of funds: 
procurement of goods which are other than American 
goods" in item 2533 and renumbered items 2540 and 2541 
as 2539a and 2539b, respectively. 

1993— Pub. L. 103-160, div. A, title VIII, §§ 828(c)(5), 
842(c)(2), Nov. 30, 1993, 107 Stat. 1714, 1719, substituted 
"Award of certain contracts to entities controlled by a 
foreign government: prohibition" for "Prohibition on 
award of certain Department of Defense and Depart- 
ment of Energy contracts to companies owned by an 
entity controlled by a foreign government" in item 2536 
and added items 2538 to 2541. 

1992— Pub. L. 102-484, div. A, title VIII, §§ 836(a)(2), 
838(b), Oct. 23, 1992, 106 Stat. 2463, 2466, added items 2536 
and 2537. 

§ 2531. Defense memoranda of understanding and 
related agreements 

(a) Considerations in Making and Implement- 
ing MOUs and Related Agreements.— In the 
negotiation, renegotiation, and implementation 
of any existing or proposed memorandum of un- 
derstanding, or any existing or proposed agree- 
ment related to a memorandum of understand- 
ing, between the Secretary of Defense, acting on 
behalf of the United States, and one or more for- 
eign countries (or any instrumentality of a for- 
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eign country) relating to research, development, 
or production of defense equipment, or to the re- 
ciprocal procurement of defense items, the Sec- 
retary of Defense shall — 

(1) consider the effects of such existing or 
proposed memorandum of understanding or re- 
lated agreement on the defense technology 
and industrial base of the United States; and 

(2) regularly solicit and consider comments 
and recommendations from the Secretary of 
Commerce with respect to the commercial im- 
plications of such memorandum of under- 
standing or related agreement and the poten- 
tial effects of such memorandum of under- 
standing or related agreement on the inter- 
national competitive position of United States 
industry. 

(b) Inter-Agency Review of Effects on 
United States Industry. — Whenever the Sec- 
retary of Commerce has reason to believe that 
an existing or proposed memorandum of under- 
standing or related agreement has, or threatens 
to have, a significant adverse effect on the inter- 
national competitive position of United States 
industry, the Secretary may request an inter- 
agency review of the memorandum of under- 
standing or related agreement. If, as a result of 
the review, the Secretary determines that the 
commercial interests of the United States are 
not being served or would not be served by ad- 
hering to the terms of such existing memoran- 
dum or related agreement or agreeing to such 
proposed memorandum or related agreement, as 
the case may be, the Secretary shall recommend 
to the President the renegotiation of the exist- 
ing memorandum or related agreement or any 
modification to the proposed memorandum of 
understanding or related agreement that he con- 
siders necessary to ensure an appropriate bal- 
ance of interests. 

(c) Limitation on Entering into MOUs and 
Related Agreements. — A memorandum of un- 
derstanding or related agreement referred to in 
subsection (a) may not be entered into or imple- 
mented if the President, taking into consider- 
ation the results of the inter-agency review, de- 
termines that such memorandum of understand- 
ing or related agreement has or is likely to have 
a significant adverse effect on United States in- 
dustry that outweighs the benefits of entering 
into or implementing such memorandum or 
agreement. 

(Added Pub. L. 100-456, div. A, title VIII, §824, 
Sept. 29, 1988, 102 Stat. 2019, §2504; amended Pub. 
L. 101-189, div. A, title VIII, § 815(a), Nov. 29, 1989, 
103 Stat. 1500; Pub. L. 101-510, div. A, title XIV, 
§1453, Nov. 5, 1990, 104 Stat. 1694; renumbered 
§2531 and amended Pub. L. 102-484, div. D, title 
XLII, §§ 4202(a), 4271(c), Oct. 23, 1992, 106 Stat. 
2659, 2696.) 

Amendments 

1992— Pub. L. 102-484, § 4202(a), renumbered section 
2504 of this title as this section. 

Subsec. (a)(1). Pub. L. 102-484, § 4271(c), substituted 
"defense technology and industrial base" for "defense 
industrial base". 

1990 — Subsec. (a). Pub. L. 101-510 Inserted "or to the 
reciprocal procurement of defense items," after "de- 
fense equipment," in introductory provisions. 

1989 — Pub. L. 101-189 Inserted "and related agree- 
ments" after "understanding" In section catchline and 



amended text generally. Prior to amendment, text read 
as follows: "In the negotiation and renegotiation of 
each memorandum of understanding between the Sec- 
retary of Defense, acting on behalf of the United 
States, and one or more foreign countries (or any in- 
strumentality of a foreign country) relating to re- 
search, development, or production of defense equip- 
ment, the Secretary of Defense shall — 

"(1) consider the effect of such proposed memoran- 
dum of understanding on the defense Industrial base 
of the United States; and 

"(2) regularly solicit and consider information or 
recommendations from the Secretary of Commerce 
with respect to the effect on the United States indus- 
trial base of such memorandum of understanding." 

Defense Trade Reciprocity 

Pub. L. 108-375, div. A, title VIII, §831, Oct. 28, 2004, 
118 Stat. 2017, provided that: 

"(a) Policy. — It is the policy of Congress that pro- 
curement regulations used in the conduct of trade in 
defense articles and defense services should be based on 
the principle of fair trade and reciprocity consistent 
with United States national security, including the 
need to ensure comprehensive manufacturing capabil- 
ity In the United States defense Industrial base. 

"(b) Requirement.— The Secretary of Defense shall 
make every effort to ensure that the policies and prac- 
tices of the Department of Defense reflect the goal of 
establishing an equitable trading relationship between 
the United States and its foreign defense trade part- 
ners, including ensuring that United States firms and 
United States employment In the defense sector are not 
disadvantaged by unilateral procurement practices by 
foreign governments, such as the imposition of offset 
agreements in a manner that undermines the United 
States defense industrial base. In pursuing this goal, 
the Secretary shall — 

"(1) develop a comprehensive defense acquisition 
trade policy that provides the necessary guidance and 
incentives for the elimination of any adverse effects 
of offset agreements in defense trade; and 

"(2) review and make necessary modifications to 
existing acquisition policies and strategies, and re- 
view and seek to make necessary modifications to ex- 
isting memoranda of understanding, cooperative 
project agreements, or related agreements with for- 
eign defense trade partners, to reflect this goal. 
"(c) Regulations. — The Secretary shall prescribe 
regulations to implement this section in the Depart- 
ment of Defense supplement to the Federal Acquisition 
Regulation. 
"(d) Definitions. — In this section: 

"(1) The term 'foreign defense trade partner' means 
a foreign country with respect to which there is — 

"(A) a memorandum of understanding or related 
agreement described in section 2531(a) of title 10, 
United States Code; or 

"(B) a cooperative project agreement described in 
section 27 of the Arms Export Control Act (22 U.S.C. 
2767). 

"(2) The term 'offset agreement' has the meaning 
provided that term by section 36(e) of the Arms Ex- 
port Control Act (22 U.S.C. 2776(e)). 

"(3) The terms 'defense article' and 'defense service' 
have the meanings provided those terms by section 
47(7) of the Arms Export Control Act (22 U.S.C. 
2794(7))." 

§ 2532. Offset policy; notification 

(a) Establishment of Offset Policy.— The 
President shall establish, consistent with the re- 
quirements of this section, a comprehensive pol- 
icy with respect to contractual offset arrange- 
ments in connection with the purchase of de- 
fense equipment or supplies which addresses the 
following: 

(1) Transfer of technology in connection 
with offset arrangements. 
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(2) Application of offset arrangements, in- 
cluding cases in which United States funds are 
used to finance the purchase by a foreign gov- 
ernment. 

(3) Effects of offset arrangements on specific 
subsectors of the industrial base of the United 
States and for preventing or ameliorating any 
serious adverse effects on such subsectors. 

(b) Technology Transfer. — (1) No official of 
the United States may enter into a memoran- 
dum of understanding or other agreement with a 
foreign government that would require the 
transfer of United States defense technology to 
a foreign country or a foreign firm in connection 
with a contract that is subject to an offset ar- 
rangement if the implementation of such memo- 
randum or agreement would significantly and 
adversely affect the defense industrial base of 
the United States and would result in a substan- 
tial financial loss to a United States firm. 

(2) Paragraph (1) shall not apply in the case of 
a memorandum of understanding or agreement 
described in paragraph (1) if the Secretary of De- 
fense, in consultation with the Secretary of 
Commerce and the Secretary of State, deter- 
mines that a transfer of United States defense 
technology pursuant to such understanding or 
agreement will result in strengthening the na- 
tional security of the United States and so cer- 
tifies to Congress. 

(3) If a United States firm is required under 
the terms of a memorandum of understanding, 
or other agreement entered into by the United 
States with a foreign country, to transfer de- 
fense technology to a foreign country, the 
United States firm may protest the determina- 
tion to the Secretary of Defense on the grounds 
that the transfer of such technology would ad- 
versely affect the defense industrial base of the 
United States and would result in substantial fi- 
nancial loss to the protesting firm. The Sec- 
retary of Defense, in consultation with the Sec- 
retary of Commerce and the Secretary of State, 
shall make the final determination of the valid- 
ity of the protesting firm's claim. 

(c) Notification Regarding Offsets. — If at 
any time a United States firm enters into a con- 
tract for the sale of a weapon system or defense- 
related item to a foreign country or foreign firm 
and such contract is subject to an offset ar- 
rangement exceeding $50,000,000 in value, such 
firm shall notify the Secretary of Defense of the 
proposed sale. Notification shall be made under 
this subsection in accordance with regulations 
prescribed by the Secretary of Defense in con- 
sultation with the Secretary of Commerce. 

(d) Definitions. — In this section: 

(1) The term "United States firm" means a 
business entity that performs substantially all 
of its manufacturing, production, and research 
and development activities in the United 
States. 

(2) The term "foreign firm" means a busi- 
ness entity other than a United States firm. 

(Added Pub. L. 100-456, div. A, title VIII, § 825(b), 
Sept. 29, 1988, 102 Stat. 2020, §2505; renumbered 
§2532, Pub. L. 102-484, div. D, title XLII, § 4202(a), 
Oct. 23, 1992, 106 Stat. 2659.) 

Amendments 

1992— Pub. L. 102-484 renumbered section 2505 of this 
title as this section. 



Review of Offset Arrangements by Secretary of 
Defense 

Pub. L. 108-87, title VIII, §8138, Sept. 30, 2003, 117 Stat. 
1106, directed the Secretary of Defense to review con- 
tractual offset arrangements to which the policy estab- 
lished under this section applied, memoranda of under- 
standing and related agreements to which the limita- 
tion in section 2531(c) of this title applied that had been 
entered into with a country with respect to which such 
contractual offset arrangements had been entered into, 
and waivers granted with respect to a foreign country 
under section 2534(d)(3) of this title; determine the ef- 
fects of the use of such arrangements, memoranda of 
understanding, agreements, and waivers on the na- 
tional technology and industrial base; and submit a re- 
port on the results of the review to Congress not later 
than Mar. 1, 2005. 

Contractual Offset Arrangements; Congressional 
Statement of Findings 

Section 825(a) of Pub. L. 100-456 provided that: "Con- 
gress makes the following findings: 

"(1) Many contracts entered into by United States 
firms for the supply of weapon systems or defense-re- 
lated items to foreign countries and foreign firms are 
subject to contractual arrangements under which 
United States firms must agree — 

"(A) to have a specified percentage of work under, 

or monetary amount of, the contract performed by 

one or more foreign firms; 
"(B) to purchase a specified amount or quantity 

of unrelated goods or services from domestic 

sources of such foreign countries; or 
"(C) to invest a specified amount in domestic 

businesses of such foreign countries. 
Such contractual arrangements, known as 'offsets', 
are a component of international trade and could 
have an impact on United States defense industry op- 
portunities in domestic and foreign markets. 

"(2) Some United States contractors and sub- 
contractors may be adversely affected by such con- 
tractual arrangements. 

"(3) Many contracts which provide for or are sub- 
ject to offset arrangements require, in connection 
with such arrangements, the transfer of United 
States technology to foreign firms. 

"(4) The use of such transferred technology by for- 
eign firms in conjunction with foreign trade practices 
permitted under the trade policies of the countries of 
such firms can give foreign firms a competitive ad- 
vantage against United States firms in world mar- 
kets for products using such technology. 

"(5) A purchase of defense equipment pursuant to 
an offset arrangement may increase the cost of the 
defense equipment to the purchasing country and 
may reduce the amount of defense equipment that a 
country may purchase. 

"(6) The exporting of defense equipment produced 
in the United States is important to maintain the de- 
fense industrial base of the United States, lower the 
unit cost of such equipment to the Department of De- 
fense, and encourage the standardized utilization of 
United States equipment by the allies of the United 
States." 

Negotiations With Countries Requiring Offset 
Arrangements 

Section 825(c) of Pub. L. 100-456, as amended by Pub. 
L. 101-189, div. A, title VIII, §816, Nov. 29, 1989, 103 Stat. 
1501, provided that: 

"(1) The President shall enter into negotiations with 
foreign countries that have a policy of requiring an off- 
set arrangement in connection with the purchase of de- 
fense equipment or supplies from the United States. 
The negotiations should be conducted with a view to 
achieving an agreement with the countries concerned 
that would limit the adverse effects that such arrange- 
ments have on the defense industrial base of each such 
country. Every effort shall be made to achieve such 
agreements within two years after September 29, 1988. 
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"(2) In the negotiation or renegotiation of any memo- 
randum of understanding between the United States 
and one or more foreign countries relating to the recip- 
rocal procurement of defense equipment and supplies or 
research and development, the President shall make 
every effort to achieve an agreement with the country 
or countries concerned that would limit the adverse ef- 
fects that offset arrangements have on the defense in- 
dustrial base of the United States." 

[For delegation of functions of President under sec- 
tion 825(c) of Pub. L. 100-456 to Secretary of Defense 
and United States Trade Representative, see section 
5-201 of Ex. Ord. No. 12661, 54 F.R. 779, set out as a note 
under section 2901 of Title 19, Customs Duties.] 

Report to Congress on Offset Arrangements Re- 
quired by Foreign Countries and Firms; Discus- 
sion of Policy Options 

Pub. L. 100-456, div. A, title VIII, § 825(d), Sept. 29, 
1988, 102 Stat. 2021, provided that, not later than Nov. 
15, 1988, the President was to submit to Congress a com- 
prehensive report on contractual offset arrangements 
required of United States firms for the supply of weap- 
on systems or defense-related items to foreign coun- 
tries or foreign firms, and, not later than Mar. 15, 1990, 
the President was to transmit to Congress a report con- 
taining a discussion of appropriate actions to be taken 
by the United States with respect to purchases from 
United States firms by a foreign country (or a firm of 
that country) when that country or firm required an 
offset arrangement in connection with the purchase of 
defense equipment or supplies in favor of such country. 

§2533. Determinations of public interest under 
chapter 83 of title 41 

(a) In determining under section 8302 of title 41 
whether application of such Act is inconsistent 
with the public interest, the Secretary of De- 
fense shall consider the following: 

(1) The bids or proposals of small business 
firms in the United States which have offered 
to furnish American goods. 

(2) The bids or proposals of all other firms in 
the United States which have offered to fur- 
nish American goods. 

(3) The United States balance of payments. 

(4) The cost of shipping goods which are 
other than American goods. 

(5) Any duty, tariff, or surcharge which may 
enter into the cost of using goods which are 
other than American goods. 

(6) A need to ensure that the Department of 
Defense has access to advanced, state-of-the- 
art commercial technology. 

(7) The need to protect the national tech- 
nology and industrial base, to preserve and en- 
hance the national technology employment 
base, and to provide for a defense mobilization 
base. 

(8) A need to ensure that application of dif- 
ferent rules of origin for United States end 
items and foreign end items does not result in 
an award to a firm other than a firm providing 
a product produced in the United States. 

(9) Any need — 

(A) to maintain the same source of supply 
for spare and replacement parts for an end 
item that qualifies as an American good; or 

(B) to maintain the same source of supply 
for spare and replacement parts in order not 
to impair integration of the military and 
commercial industrial base. 

(10) The national security interests of the 
United States. 



(b) In this section, the term "goods which are 
other than American goods" means — 

(1) an end product that is not mined, pro- 
duced, or manufactured in the United States; 
or 

(2) an end product that is manufactured in 
the United States but which includes compo- 
nents mined, produced, or manufactured out- 
side the United States the aggregate cost of 
which exceeds the aggregate cost of the com- 
ponents of such end product that are mined, 
produced, or manufactured in the United 
States. 

(Added Pub. L. 100-370, § 3(a)(1), July 19, 1988, 102 
Stat. 855, §2501; renumbered §2506, Pub. L. 
100-456, div. A, title VIII, § 821(b)(1)(A), Sept. 29, 
1988, 102 Stat. 2014; renumbered §2533, Pub. L. 
102-484, div. D, title XLII, § 4202(a), Oct. 23, 1992, 
106 Stat. 2659; amended Pub. L. 103-337, div. A, 
title VIII, § 812(a), (b)(1), Oct. 5, 1994, 108 Stat. 
2815, 2816; Pub. L. 104-106, div. D, title XLHI, 
§4321(b)(20), Feb. 10, 1996, 110 Stat. 673; Pub. L. 
105-85, div. A, title X, §1073(a)(54), Nov. 18, 1997, 
111 Stat. 1903; Pub. L. 111-350, §5(b)(37), Jan. 4, 
2011, 124 Stat. 3845.) 

Historical and Revision Notes 

Section is based on Pub. L. 93-365, title VII, §707, Aug. 
5, 1974, 88 Stat. 406. 

Amendments 

2011— Pub. L. 111-350, §5(b)(37)(A), substituted "chap- 
ter 83 of title 41" for "the Buy American Act" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 111-350, §5(b)(37)(B), substituted 
"section 8302 of title 41" for "section 2 of the Buy 
American Act (41 U.S.C. 10a)" in introductory provi- 
sions. 

1997— Subsec. (a). Pub. L. 105-85 substituted "(41 
U.S.C. 10a)" for "(41 U.S.C. 10a))". 

1996— Subsec. (a). Pub. L. 104-106 substituted "the Buy 
American Act (41 U.S.C. 10a)) whether application of 
such Act" for "title III of the Act of March 3, 1993 (41 
U.S.C. 10a), popularly known as the 'Buy American 
Act', whether application of title III of such Act". 

1994— Pub. L. 103-337, §812(b)(l), substituted "Deter- 
minations of public interest under the Buy American 
Act" for "Limitation on use of funds: procurement of 
goods which are other than American goods" as section 
catchline. 

Subsec. (a). Pub. L. 103-337, § 812(a)(1), added subsec. 
(a) and struck out former subsec. (a) which read as fol- 
lows: "Funds appropriated to the Department of De- 
fense may not be obligated under a contract for pro- 
curement of goods which are other than American 
goods (as defined in subsection (c)) unless adequate 
consideration is given to the following: 

"(1) The bids or proposals of firms located in labor 
surplus areas in the United States (as designated by 
the Department of Labor) which have offered to fur- 
nish American goods. 

"(2) The bids or proposals of small business firms in 
the United States which have offered to furnish 
American goods. 

"(3) The bids or proposals of all other firms in the 
United States which have offered to furnish American 
goods. 

"(4) The United States balance of payments. 

"(5) The cost of shipping goods which are other 
than American goods. 

"(6) Any duty, tariff, or surcharge which may enter 
into the cost of using goods which are other than 
American goods." 

Subsecs. (b), (c). Pub. L. 103-337, § 812(a), redesignated 
subsec. (c) as (b) and struck out former subsec. (b) 
which read as follows: "Consideration of the matters 
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referred to in paragraphs (1) through (6) of subsection 
(a) shall be given under regulations of the Secretary of 
Defense and subject to the determinations and excep- 
tions contained in title III of the Act of March 3, 1933 
(41 U.S.C. 10a, 10b), popularly known as the 'Buy Amer- 
ican Act'." 

1992— Pub. L. 102-484 renumbered section 2506 of this 
title as this section. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set 
out as a note under section 2302 of this title. 

§ 2533a. Requirement to buy certain articles from 
American sources; exceptions 

(a) Requirement. — Except as provided in sub- 
sections (c) through (h), lunds appropriated or 
otherwise available to the Department of De- 
fense may not be used for the procurement of an 
item described in subsection (b) if the item is 
not grown, reprocessed, reused, or produced in 
the United States. 

(b) Covered Items. — An item referred to in 
subsection (a) is any of the following: 

(1) An article or item of — 

(A) food; 

(B) clothing and the materials and compo- 
nents thereof, other than sensors, elec- 
tronics, or other items added to, and not 
normally associated with, clothing (and the 
materials and components thereof); 

(C) tents (and the structural components 
thereof), tarpaulins, or covers; 

(D) cotton and other natural fiber prod- 
ucts, woven silk or woven silk blends, spun 
silk yarn for cartridge cloth, synthetic fab- 
ric or coated synthetic fabric (including all 
textile fibers and yarns that are for use in 
such fabrics), canvas products, or wool 
(whether in the form of fiber or yarn or con- 
tained in fabrics, materials, or manufac- 
tured articles); or 

(E) any item of individual equipment man- 
ufactured from or containing such fibers, 
yarns, fabrics, or materials. 

(2) Hand or measuring tools. 

(c) Availability Exception.— Subsection (a) 
does not apply to the extent that the Secretary 
of Defense or the Secretary of the military de- 
partment concerned determines that satisfac- 
tory quality and sufficient quantity of any such 
article or item described in subsection (b) 
grown, reprocessed, reused, or produced in the 
United States cannot be procured as and when 
needed at United States market prices. 

(d) Exception for Certain Procurements — 
Subsection (a) does not apply to the following: 

(1) Procurements outside the United States 
in support of combat operations or procure- 
ments of any item listed in subsection 
(b)(1)(A) or (b)(2) in support of contingency op- 
erations. 

(2) Procurements by vessels in foreign wa- 
ters. 

(3) Emergency procurements or procure- 
ments of perishable foods by, or for, an estab- 
lishment located outside the United States for 
the personnel attached to such establishment. 

(4) Procurements of any item listed in sub- 
section (b)(1)(A) or (b)(2) for which the use of 



procedures other than competitive procedures 
has been approved on the basis of section 
2304(c)(2) of this title, relating to unusual and 
compelling urgency of need. 

(e) Exception for Chemical Warfare Protec- 
tive Clothing. — Subsection (a) does not pre- 
clude the procurement of chemical warfare pro- 
tective clothing produced outside the United 
States if— 

(1) such procurement is necessary — 

(A) to comply with agreements with for- 
eign governments requiring the United 
States to purchase supplies from foreign 
sources for the purposes of offsetting sales 
made by the United States Government or 
United States firms under approved pro- 
grams serving defense requirements; or 

(B) in furtherance of agreements with for- 
eign governments in which both such gov- 
ernments agree to remove barriers to pur- 
chases of supplies produced in the other 
country or services performed by sources of 
the other country; and 

(2) any such agreement with a foreign gov- 
ernment complies, where applicable, with the 
requirements of section 36 of the Arms Export 
Control Act (22 U.S.C. 2776) and with section 
2457 of this title. 

(f) Exceptions for Certain Other Commod- 
ities and Items. — Subsection (a) does not pre- 
clude the procurement of the following: 

(1) Foods manufactured or processed in the 
United States. 

(2) Waste and byproducts of cotton and wool 
fiber for use in the production of propellants 
and explosives. 

(g) Exception for Commissaries, Exchanges, 
and Other Nonappropriated Fund Instrumen- 
talities. — Subsection (a) does not apply to 
items purchased for resale purposes in com- 
missaries, exchanges, or nonappropriated fund 
instrumentalities operated by the Department 
of Defense. 

(h) Exception for Small Purchases.— Sub- 
section (a) does not apply to purchases for 
amounts not greater than the simplified acquisi- 
tion threshold referred to in section 2304(g) of 
this title. 

(i) Applicability to Contracts and Sub- 
contracts for Procurement of Commercial 
Items. — This section is applicable to contracts 
and subcontracts for the procurement of com- 
mercial items notwithstanding section 1906 of 
title 41. 

(j) Geographic Coverage.— In this section, the 
term "United States" includes the possessions 
of the United States. 

(k) Notification Required Within 7 Days 
After Contract Award If Certain Exceptions 
Applied. — In the case of any contract for the 
procurement of an item described in subpara- 
graph (B), (C), (D), or (E) of subsection (b)(1), if 
the Secretary of Defense or of the military de- 
partment concerned applies an exception set 
forth in subsection (c) or (e) with respect to that 
contract, the Secretary shall, not later than 7 
days after the award of the contract, post a noti- 
fication that the exception has been applied on 
the Internet site maintained by the General 
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Services Administration known as 
FedBizOps.g'ov 1 (or any successor site). 

(Added Pub. L. 107-107, div. A, title VIII, 
§ 832(a)(1), Dec. 28, 2001, 115 Stat. 1189; amended 
Pub. L. 108-136, div. A, title VIII, §§826, 827, Nov. 
24, 2003, 117 Stat. 1548; Pub. L. 109-163, div. A, 
title VIII, §§831, 833, Jan. 6, 2006, 119 Stat. 3388; 
Pub. L. 109-364, div. A, title VIII, § 842(a)(3), Oct. 
17, 2006, 120 Stat. 2337; Pub. L. 111-350, §5(b)(38), 
Jan. 4, 2011, 124 Stat. 3845; Pub. L. 111-383, div. A, 
title VIII, §847, title X, §1075(b)(38), Jan. 7, 2011, 
124 Stat. 4286, 4371; Pub. L. 112-81, div. A, title 
VIII, §821, Dec. 31, 2011, 125 Stat. 1502.) 

References in Text 

The Internet site maintained by the General Services 
Administration known as FedBizOps.g'ov, referred to in 
subsec. (k), probably means FedBizOpps.gov or fbo.gov, 
see 65 F.R. 50872. 

Amendments 

2011— Subsec. (b)(1)(C). Pub. L. 112-81 inserted "(and 
the structural components thereof)" after "tents". 

Subsec. (c). Pub. L. 111-383, §847, substituted "sub- 
section (b)" for "subsection (b)(1)". 

Subsec. (d)(1), (4). Pub. L. 111-383, § 1075(b)(38), sub- 
stituted "(b)(1)(A) or (b)(2)" for "(b)(1)(A), (b)(2), or 
(b)(3)". 

Subsec. (i). Pub. L. 111-350 substituted "section 1906 
of title 41" for "section 34 of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 430)". 

2006— Subsec. (b)(1)(B). Pub. L. 109-163, § 833(b), in- 
serted before semicolon "and the materials and compo- 
nents thereof, other than sensors, electronics, or other 
items added to, and not normally associated with, 
clothing (and the materials and components thereof)". 

Subsec. (b)(2), (3). Pub. L. 109-364, § 842(a)(3)(A), redes- 
ignated par. (3) as (2) and struck out former par. (2) 
which read as follows: "Specialty metals, including 
stainless steel flatware." 

Subsec. (c). Pub. L. 109-364, § 842(a)(3)(B), struck out 
"or specialty metals (including stainless steel flat- 
ware)" after "subsection (b)(1)". 

Subsec. (d)(3). Pub. L. 109-163, §831, inserted ", or 
for," after "perishable foods by". 

Subsec. (e). Pub. L. 109-364, § 842(a)(3)(C), struck out 
"Specialty Metals and" after "Exception for" in head- 
ing and "specialty metals or" after "procurement of" 
in introductory provisions. 

Subsec. (k). Pub. L. 109-163, § 833(a), added subsec. (k). 

2003— Subsec. (d). Pub. L. 108-136, §826(1), struck out 
"Outside the United States" after "Procurements" in 
heading. 

Subsec. (d)(1). Pub. L. 108-136, §826(2), inserted "or 
procurements of any item listed in subsection (b)(1)(A), 
(b)(2), or (b)(3) in support of contingency operations" 
after "combat operations". 

Subsec. (d)(4). Pub. L. 108-136, §826(3), added par. (4). 

Subsec. (f). Pub. L. 108-136, §827, substituted "Excep- 
tions for Certain Other Commodities and Items. — 
Subsection (a) does not preclude the procurement of 
the following: 
"(1) Foods" 

for "Exception for Certain Foods. — Subsection (a) 
does not preclude the procurement of foods", and added 
par. (2). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title VIII, § 842(a)(4)(B), Oct. 17, 
2006, 120 Stat. 2337, provided that: "The amendments 
made by paragraph (3) [amending this section] shall 
take effect on the date occurring 30 days after the date 
of the enactment of this Act [Oct. 17, 2006]." 

Short Title 

This section is popularly known as the "Berry 
Amendment". 



iSee References in Text note below. 



Fire Resistant Rayon Fiber 

Pub. L. 111-383, div. A, title VIII, § 821(b), Jan. 7, 2011, 
124 Stat. 4268, provided that: "No solicitation issued be- 
fore January 1, 2015, by the Department of Defense may 
include a requirement that proposals submitted pursu- 
ant to such solicitation must include the use of fire re- 
sistant rayon fiber." 

Pub. L. 110-181, div. A, title VIII, §829, Jan. 28, 2008, 
122 Stat. 229, as amended by Pub. L. 111-383, div. A, title 
VIII, § 821(a), Jan. 7, 2011, 124 Stat. 4267; Pub. L. 112-81, 
div. A, title VIII, §822, Dec. 31, 2011, 125 Stat. 1502, pro- 
vided that: 

"(a) Authority To Procure. — The Secretary of De- 
fense may procure fire resistant rayon fiber for the pro- 
duction of uniforms that is manufactured in a foreign 
country referred to in subsection (d) if the Secretary 
determines either of the following: 

"(1) That fire resistant rayon fiber for the produc- 
tion of uniforms is not available from sources within 
the national technology and industrial base. 
"(2) That— 

"(A) procuring fire resistant rayon fiber manufac- 
tured from suppliers within the national tech- 
nology and industrial base would result in sole- 
source contracts or subcontracts for the supply of 
fire resistant rayon fiber; and 

"(B) such sole-source contracts or subcontracts 
would not be in the best interests of the Govern- 
ment or consistent with the objectives of section 
2304 of title 10, United States Code. 
"(b) Submission to Congress. — Not later than 30 days 
after making a determination under subsection (a), the 
Secretary shall submit to Congress a copy of the deter- 
mination. 

"(c) Applicability to Subcontracts. — The authority 
under subsection (a) applies with respect to sub- 
contracts under Department of Defense contracts as 
well as to such contracts. 

"(d) Foreign Countries Covered. — The authority 
under subsection (a) applies with respect to a foreign 
country that — 

"(1) is a party to a defense memorandum of under- 
standing entered into under section 2531 of title 10, 
United States Code; and 

"(2) does not discriminate against defense items 
produced in the United States to a greater degree 
than the United States discriminates against defense 
items produced in that country. 

"(e) National Technology and Industrial Base De- 
fined. — In this section, the term 'national technology 
and industrial base' has the meaning given that term in 
section 2500 of title 10, United States Code." 

Training for Defense Acquisition Workforce on 
the Requirements of the Berry Amendment 

Pub. L. 109-163, div. A, title VIII, §832, Jan. 6, 2006, 119 
Stat. 3388, provided that: 

"(a) Training During Fiscal Year 2006. — The Sec- 
retary of Defense shall ensure that each member of the 
defense acquisition workforce who participates person- 
ally and substantially in the acquisition of textiles on 
a regular basis receives training during fiscal year 2006 
on the requirements of section 2533a of title 10, United 
States Code (commonly referred to as the 'Berry 
Amendment'), and the regulations implementing that 
section. 

"(b) Inclusion of Information in New Training Pro- 
grams. — The Secretary shall ensure that any training 
program developed or implemented after the date of 
the enactment of this Act [Jan. 6, 2006] for members of 
the defense acquisition workforce who participate per- 
sonally and substantially in the acquisition of textiles 
on a regular basis includes comprehensive information 
on the requirements described in subsection (a)." 

Application of Exception to Seafood Products 

Pub. L. 108-287, title VIII, §8118, Aug. 5, 2004, 118 Stat. 
998, provided that: "Notwithstanding any other provi- 
sion of law, section 2533a(f) of title 10, United States 
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Code, shall hereafter not apply to any fish, shellfish, or 
seafood product. This section applies to contracts and 
subcontracts for the procurement of commercial items 
notwithstanding' section 34 of the Office of Federal Pro- 
curement Policy Act ([former] 41 U.S.C. 430) [now 41 
U.S.C. 1906]." 

§ 2533b. Requirement to buy strategic materials 
critical to national security from American 
sources; exceptions 

(a) Requirement. — Except as provided in sub- 
sections (b) through (m), the acquisition by the 
Department of Defense of the following items is 
prohibited: 

(1) The following types of end items, or com- 
ponents thereof, containing a specialty metal 
not melted or produced in the United States: 
aircraft, missile and space systems, ships, 
tank and automotive items, weapon systems, 
or ammunition. 

(2) A specialty metal that is not melted or 
produced in the United States and that is to be 
purchased directly by the Department of De- 
fense or a prime contractor of the Depart- 
ment. 

(b) Availability Exception. — (1) Subsection 
(a) does not apply to the extent that the Sec- 
retary of Defense or the Secretary of the mili- 
tary department concerned determines that 
compliant specialty metal of satisfactory qual- 
ity and sufficient quantity, and in the required 
form, cannot be procured as and when needed. 
For purposes of the preceding sentence, the term 
"compliant specialty metal" means specialty 
metal melted or produced in the United States. 

(2) This subsection applies to prime contracts 
and subcontracts at any tier under such con- 
tracts. 

(c) Exception for Certain Acquisitions. — 
Subsection (a) does not apply to the following: 

(1) Acquisitions outside the United States in 
support of combat operations or in support of 
contingency operations. 

(2) Acquisitions for which the use of proce- 
dures other than competitive procedures has 
been approved on the basis of section 2304(c)(2) 
of this title, relating to unusual and compel- 
ling urgency of need. 

(d) Exception Relating to Agreements With 
Foreign Governments. — Subsection (a)(1) does 
not preclude the acquisition of a specialty metal 
if— 

(1) the acquisition is necessary — 

(A) to comply with agreements with for- 
eign governments requiring the United 
States to purchase supplies from foreign 
sources for the purposes of offsetting sales 
made by the United States Government or 
United States firms under approved pro- 
grams serving defense requirements; or 

(B) in furtherance of agreements with for- 
eign governments in which both such gov- 
ernments agree to remove barriers to pur- 
chases of supplies produced in the other 
country or services performed by sources of 
the other country; and 

(2) any such agreement with a foreign gov- 
ernment complies, where applicable, with the 
requirements of section 36 of the Arms Export 
Control Act (22 U.S.C. 2776) and with section 
2457 of this title. 



(e) Exception for Commissaries, Exchanges, 
and Other Nonappropriated Fund Instrumen- 
talities. — Subsection (a) does not apply to 
items purchased for resale purposes in com- 
missaries, exchanges, and nonappropriated fund 
instrumentalities operated by the Department 
of Defense. 

(f) Exception for Small Purchases. — Sub- 
section (a) does not apply to acquisitions in 
amounts not greater than the simplified acquisi- 
tion threshold referred to in section 2304(g) of 
this title. 

(g) Exception for Purchases of Electronic 
Components. — Subsection (a) does not apply to 
acquisitions of electronic components, unless 
the Secretary of Defense, upon the recommenda- 
tion of the Strategic Materials Protection Board 
pursuant to section 187 of this title, determines 
that the domestic availability of a particular 
electronic component is critical to national se- 
curity. 

(h) Applicability to Acquisitions of Commer- 
cial Items. — (1) Except as provided in para- 
graphs (2) and (3), this section applies to acquisi- 
tions of commercial items, notwithstanding sec- 
tions 34 and 35 1 of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 430 and 431). 

(2) This section does not apply to contracts or 
subcontracts for the acquisition of commer- 
cially available off-the-shelf items, as defined in 
section 35(c) 1 of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 431(c)), other than— 

(A) contracts or subcontracts for the acqui- 
sition of specialty metals, including mill prod- 
ucts, such as bar, billet, slab, wire, plate and 
sheet, that have not been incorporated into 
end items, subsystems, assemblies, or compo- 
nents; 

(B) contracts or subcontracts for the acqui- 
sition of forgings or castings of specialty met- 
als, unless such forgings or castings are incor- 
porated into commercially available off-the- 
shelf end items, subsystems, or assemblies; 

(C) contracts or subcontracts for commer- 
cially available high performance magnets un- 
less such high performance magnets are incor- 
porated into commercially available off-the- 
shelf-end items or subsystems; and 

(D) contracts or subcontracts for commer- 
cially available off-the-shelf fasteners, unless 
such fasteners are — 

(i) incorporated into commercially avail- 
able off-the-shelf end items, subsystems, as- 
semblies, or components; or 

(ii) purchased as provided in paragraph (3). 

(3) This section does not apply to fasteners 
that are commercial items that are purchased 
under a contract or subcontract with a manufac- 
turer of such fasteners, if the manufacturer has 
certified that it will purchase, during the rel- 
evant calendar year, an amount of domestically 
melted specialty metal, in the required form, for 
use in the production of such fasteners for sale 
to the Department of Defense and other cus- 
tomers, that is not less than 50 percent of the 
total amount of the specialty metal that it will 
purchase to carry out the production of such fas- 
teners. 



1 See References in Text note below. 
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(1) Exceptions for Purchases of Specialty 
Metals Below Minimum Threshold. — (1) Not- 
withstanding subsection (a), the Secretary of 
Defense or the Secretary of a military depart- 
ment may accept delivery of an item containing 
specialty metals that were not melted in the 
United States if the total amount of noncompli- 
ant specialty metals in the item does not exceed 
2 percent of the total weight of specialty metals 
in the item. 

(2) This subsection does not apply to high per- 
formance magnets. 

(j) Streamlined Compliance for Commercial 
Derivative Military Articles.— (1) Subsection 
(a) shall not apply to an item acquired under a 
prime contract if the Secretary of Defense or 
the Secretary of a military department deter- 
mines that — 

(A) the item is a commercial derivative mili- 
tary article; and 

(B) the contractor certifies that the contrac- 
tor and its subcontractors have entered into a 
contractual agreement, or agreements, to pur- 
chase an amount of domestically melted spe- 
cialty metal in the required form, for use dur- 
ing the period of contract performance in the 
production of the commercial derivative mili- 
tary article and the related commercial arti- 
cle, that is not less than the greater of — 

(i) an amount equivalent to 120 percent of 
the amount of specialty metal that is re- 
quired to carry out the production of the 
commercial derivative military article (in- 
cluding the work performed under each sub- 
contract); or 

(ii) an amount equivalent to 50 percent of 
the amount of specialty metal that is pur- 
chased by the contractor and its subcontrac- 
tors for use during such period in the pro- 
duction of the commercial derivative mili- 
tary article and the related commercial arti- 
cle. 

(2) For the purposes of this subsection, the 
amount of specialty metal that is required to 
carry out the production of the commercial de- 
rivative military article includes specialty 
metal contained in any item, including commer- 
cially available off-the-shelf items, incorporated 
into such commercial derivative military arti- 
cle. 

(k) National Security Waiver. — (1) Notwith- 
standing subsection (a), the Secretary of De- 
fense may accept the delivery of an end item 
containing noncompliant materials if the Sec- 
retary determines in writing that acceptance of 
such end item is necessary to the national secu- 
rity interests of the United States. 

(2) A written determination under paragraph 
(D- 

(A) may not be delegated below the level of 
the Deputy Secretary of Defense or the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics; 

(B) shall specify the quantity of end items to 
which the waiver applies and the time period 
over which the waiver applies; and 

(C) shall be provided to the congressional de- 
fense committees prior to making such a de- 
termination (except that in the case of an ur- 
gent national security requirement, such cer- 
tification may be provided to the defense com- 
mittees up to 7 days after it is made). 



(3)(A) In any case in which the Secretary 
makes a determination under paragraph (1), the 
Secretary shall determine whether or not the 
noncompliance was knowing and willful. 

(B) If the Secretary determines that the non- 
compliance was not knowing or willful, the Sec- 
retary shall ensure that the contractor or sub- 
contractor responsible for the noncompliance 
develops and implements an effective plan to en- 
sure future compliance. 

(C) If the Secretary determines that the non- 
compliance was knowing or willful, the Sec- 
retary shall — 

(i) require the development and implementa- 
tion of a plan to ensure future compliance; and 

(ii) consider suspending or debarring the 
contractor or subcontractor until such time as 
the contractor or subcontractor has effec- 
tively addressed the issues that lead to such 
noncompliance. 

(D Specialty Metal Defined. — In this section, 
the term "specialty metal" means any of the 
following: 

(1) Steel— 

(A) with a maximum alloy content exceed- 
ing one or more of the following limits: man- 
ganese, 1.65 percent; silicon, 0.60 percent; or 
copper, 0.60 percent; or 

(B) containing more than 0.25 percent of 
any of the following elements: aluminum, 
chromium, cobalt, columbium, molybdenum, 
nickel, titanium, tungsten, or vanadium. 

(2) Metal alloys consisting of nickel, iron- 
nickel, and cobalt base alloys containing a 
total of other alloying metals (except iron) in 
excess of 10 percent. 

(3) Titanium and titanium alloys. 

(4) Zirconium and zirconium base alloys. 

(m) Additional Definitions. — In this section: 

(1) The term "United States" includes pos- 
sessions of the United States. 

(2) The term "component" has the meaning 
provided in section 4 1 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403). 

(3) The term "acquisition" has the meaning 
provided in section 4 1 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403). 

(4) The term "required form" shall not apply 
to end items or to their components at any 
tier. The term "required form" means in the 
form of mill product, such as bar, billet, wire, 
slab, plate or sheet, and in the grade appro- 
priate for the production of — 

(A) a finished end item delivered to the De- 
partment of Defense; or 

(B) a finished component assembled into 
an end item delivered to the Department of 
Defense. 

(5) The term "commercially available off- 
the-shelf", has the meaning provided in sec- 
tion 35(c) 1 of the Office of Federal Procure- 
ment Policy Act (41 U.S.C. 431(c)). 

(6) The term "assemblies" means items 
forming a portion of a system or subsystem 
that can be provisioned and replaced as an en- 
tity and which incorporates multiple, replace- 
able parts. 

(7) The term "commercial derivative mili- 
tary article" means an item procured by the 
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Department of Defense that is or will be pro- 
duced using the same production facilities, a 
common supply chain, and the same or similar 
production processes that are used for the pro- 
duction of articles predominantly used by the 
general public or by nongovernmental entities 
for purposes other than governmental pur- 
poses. 

(8) The term "subsystem" means a func- 
tional grouping of items that combine to per- 
form a major function within an end item, 
such as electrical power, attitude control, and 
propulsion. 

(9) The term "end item" means the final pro- 
duction product when assembled or completed, 
and ready for issue, delivery, or deployment. 

(10) The term "subcontract" includes a sub- 
contract at any tier. 

(Added Pub. L. 109-364, div. A, title VIII, 
§ 842(a)(1), Oct. 17, 2006, 120 Stat. 2335; amended 
Pub. L. 110-181, div. A, title VIII, §804(a)-(f), Jan. 
28, 2008, 122 Stat. 208-211; Pub. L. 111-350, 
§5(b)(39), Jan. 4, 2011, 124 Stat. 3845; Pub. L. 
111-383, div. A, title X, § 1075(f)(2), Jan. 7, 2011, 124 
Stat. 4376.) 

References in Text 

Section 34 of the Office of Federal Procurement Pol- 
icy Act, referred to in subsec. (h)(1), means section 34 
of Pub. L. 93-400, which was classified to section 430 of 
former Title 41, Public Contracts, and was repealed and 
restated in section 1906 of Title 41, Public Contracts, by 
Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. 
For disposition of sections of former Title 41, see Dis- 
position Table preceding section 101 of Title 41. 

Section 35 of the Office of Federal Procurement Pol- 
icy Act, referred to in subsec. (h)(1), (2) and (m)(5), 
means section 35 of Pub. L. 93-400, which was classified 
to section 431 of former Title 41, Public Contracts. Sub- 
sees, (a) and (b) of such section 35 were repealed and re- 
stated as section 1907 of Title 41, Public Contracts, and 
subsec. (c) of such section 35 was repealed and restated 
as section 104 of Title 41, by Pub. L. 111-350, §§3, 7(b), 
Jan. 4, 2011, 124 Stat. 3677, 3855. For disposition of sec- 
tions of former Title 41, see Disposition Table preced- 
ing section 101 of Title 41. 

Section 4 of the Office of Federal Procurement Policy 
Act, referred to in subsec. (m)(2), (3), means section 4 of 
Pub. L. 93-400, which was classified to section 403 of 
former Title 41, Public Contracts, and was repealed and 
the provisions thereof restated in sections 102, 103, 105, 
107 to 116, 131 to 134, and 1301 of Title 41, Public Con- 
tracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 
3677, 3855. For disposition of sections of former Title 41, 
see Disposition Table preceding section 101 of Title 41. 

Amendments 

2011— Subsec. (a)(2). Pub. L. 111-383, § 1075(f)(2)(A), 
made technical amendment to directory language of 
Pub. L. 110-181, § 804(a)(3). See 2008 Amendment note 
below. 

Subsec. (h). Pub. L. 111-350, §5(b)(39)(A), which di- 
rected substitution of "section 1906 of title 41" for "sec- 
tion 34 of the Office of Federal Procurement Policy Act 
(41 U.S.C. 430)", could not be executed because the 
words "section 34 of the Office of Federal Procurement 
Policy Act (41 U.S.C. 430)" did not appear in text. 

Subsec. (j). Pub. L. 111-350, §5(b)(39)(B), which di- 
rected substitution of "section 105 of title 41" for "sec- 
tion 4 of the Office of Federal Procurement Policy Act 
(41 U.S.C. 403)" in subsec. (j), could not be executed be- 
cause the words "section 4 of the Office of Federal Pro- 
curement Policy Act (41 U.S.C. 403)" did not appear in 
subsec. (j) after the amendment by Pub. L. 110-181, 
§ 804(d). 

Subsec. (m)(3) to (10). Pub. L. 111-383, § 1075(f)(2)(B), 
made technical amendment to directory language of 



Pub. L. 110-181, § 804(e). See 2008 Amendment note 
below. 

2008— Subsec. (a). Pub. L. 110-181, § 804(a)(1), sub- 
stituted "Except as provided in subsections (b) through 
(m), the acquisition by the Department of Defense of 
the following items is prohibited:" for "Except as pro- 
vided in subsections (b) through (j), funds appropriated 
or otherwise available to the Department of Defense 
may not be used for procurement of — " in introductory 
provisions. 

Subsec. (a)(1). Pub. L. 110-181, § 804(a)(2), substituted 
"The following" for "the following" and substituted pe- 
riod for "; or" at end. 

Subsec. (a)(2). Pub. L. 110-181, § 804(a)(3), as amended 
by Pub. L. 111-383, § 1075(f)(2)(A), substituted "A spe- 
cialty" for "a specialty". 

Subsec. (c). Pub. L. 110-181, § 804(f)(1), substituted 
"Acquisitions" for "Procurements" in heading and 
pars. (1) and (2). 

Subsec. (d). Pub. L. 110-181, § 804(f)(2), substituted "ac- 
quisition" for "procurement" in introductory provi- 
sions and par. (1). 

Subsec. (f). Pub. L. 110-181, §804(f)(3), substituted "ac- 
quisitions" for "procurements". 

Subsec. (g). Pub. L. 110-181, § 804(c), (f)(3), substituted 
"acquisitions" for "procurements" and "electronic 
components, unless the Secretary of Defense, upon the 
recommendation of the Strategic Materials Protection 
Board pursuant to section 187 of this title, determines 
that the domestic availability of a particular elec- 
tronic component is critical to national security." for 
"commercially available electronic components whose 
specialty metal content is de minimis in value com- 
pared to the overall value of the lowest level electronic 
component produced that contains such specialty 
metal." 

Subsec. (h). Pub. L. 110-181, §804(b), amended heading 
and text generally. Prior to amendment, text read as 
follows: "This section applies to procurements of com- 
mercial items notwithstanding section 34 of the Office 
of Federal Procurement Policy Act (41 U.S.C. 430)." 

Subsecs. (i) to (m). Pub. L. 110-181, § 804(d), added sub- 
sees, (i) to (k) and redesignated former subsecs. (i) and 
(j) as (I) and (m), respectively. 

Subsec. (m)(3) to (10). Pub. L. 110-181, § 804(e), as 
amended by Pub. L. 111—383, § 1075(f)(2)(B), added pars. 
(3) to (10). 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(f)(2), Jan. 7, 2011, 
124 Stat. 4376, provided that amendment by section 
1075(f)(2) is effective as of January 28, 2008, and as if in- 
cluded in Public Law 110-181 as enacted." 

Effective Date 

Pub. L. 109-364, div. A, title VIII, § 842(a)(4)(A), Oct. 17, 
2006, 120 Stat. 2337, provided that: "Section 2533b of 
title 10, United States Code, as added by paragraph (1), 
shall apply with respect to contracts entered into after 
the date occurring 30 days after the date of the enact- 
ment of this Act [Oct. 17, 2006]." 

Regulations 

Pub. L. 110-181, div. A, title VIII, § 804(g), Jan. 28, 2008, 
122 Stat. 211, provided that: "Not later than 120 days 
after the date of the enactment of this Act [Jan. 28, 
2008], the Secretary of Defense shall prescribe regula- 
tions on the implementation of this section [amending 
this section and enacting provisions set out as a note 
under this section] and the amendments made by this 
section, including specific guidance on how thresholds 
established in subsections (h)(3), (i) and (j) of section 
2533b of title 10, United States Code, as amended by this 
section, should be implemented." 

Review of Regulatory Definition Relating to 
Production of Specialty Metals 

Pub. L. 111-383, div. A, title VIII, §823, Jan. 7, 2011, 124 
Stat. 4269, provided that: 
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"(a) Review Required.— The Secretary of Defense 
shall review the regulations specified in subsection (b) 
to ensure that the definition of the term 'produce' in 
such regulations complies with the requirements of 
section 2533b of title 10, United States Code. In carrying 
out the review, the Secretary shall seek public com- 
ment, consider congressional intent, and revise the reg- 
ulations as the Secretary considers necessary and ap- 
propriate. 

"(b) Regulations Specified. — The regulations re- 
ferred to in subsection (a) are any portion of subpart 
252.2 of the defense supplement to the Federal Acquisi- 
tion Regulation that includes a definition of the term 
'produce' for purposes of implementing section 2533b of 
title 10, United States Code. 

"(c) Completion op Review. — The Secretary shall 
complete the review required by subsection (a) and any 
necessary and appropriate revisions to the defense sup- 
plement to the Federal Acquisition Regulation not 
later than 270 days after the date of the enactment of 
this Act [Jan. 7, 2011]." 

Revision of Domestic Nonavailability 
Determinations and Rules 

Pub. L. 110-181, div. A, title VIII, § 804(h), Jan. 28, 2008, 
122 Stat. 211, provided that: "No later than 180 days 
after the date of the enactment of this Act [Jan. 28, 
2008], any domestic nonavailability determination 
under section 2533b of title 10, United States Code, in- 
cluding a class deviation, or rules made by the Depart- 
ment of Defense between December 6, 2006, and the date 
of the enactment of this Act, shall be reviewed and 
amended, as necessary, to comply with the amend- 
ments made by this section [amending this section and 
enacting provisions set out as a note under this sec- 
tion]. This requirement shall not apply to a domestic 
nonavailability determination that applies to — 

"(1) an individual contract that was entered into 
before the date of the enactment of this Act; or 

"(2) an individual Department of Defense program, 
except to the extent that such domestic non- 
availability determination applies to contracts en- 
tered into after the date of the enactment of this 
Act." 

Requirements Relating to Waivers of Certain Do- 
mestic Source Limitations Relating to Specialty 
Metals 

Pub. L. 110-181, div. A, title VIII, §884, Jan. 28, 2008, 
122 Stat. 264, provided that: 

"(a) Notice Requirement. — At least 30 days prior to 
making a domestic nonavailability determination pur- 
suant to section 2533b(b) of title 10, United States Code, 
that would apply to more than one contract of the De- 
partment of Defense, the Secretary of Defense shall, to 
the maximum extent practicable and in a manner con- 
sistent with the protection of national security infor- 
mation and confidential business information — 

"(1) publish a notice on the website maintained by 
the General Services Administration known as 
FedBizOpps.gov (or any successor site) of the Sec- 
retary's intent to make the domestic nonavailability 
determination; and 

"(2) solicit information relevant to such notice 
from interested parties, including producers of spe- 
cialty metal mill products. 

"(b) Determination. — (1) The Secretary shall take 
into consideration all information submitted pursuant 
to subsection (a) in making a domestic nonavailability 
determination pursuant to section 2533b(b) of title 10, 
United States Code, that would apply to more than one 
contract of the Department of Defense, and may also 
consider other relevant information that cannot be 
made part of the public record consistent with the pro- 
tection of national security information and confiden- 
tial business information. 

"(2) The Secretary shall ensure that any such deter- 
mination and the rationale for such determination is 
made publicly available to the maximum extent con- 



sistent with the protection of national security infor- 
mation and confidential business information." 

One-Time Waiver of Specialty Metals Domestic 
Source Requirement 

Pub. L. 109-364, div. A, title VIII, § 842(b), Oct. 17, 2006, 
120 Stat. 2337, provided that: 

"(1) Authority. — The Secretary of Defense or the 
Secretary of a military department may accept spe- 
cialty metals if such metals were incorporated into 
items produced, manufactured, or assembled in the 
United States before the date of the enactment of this 
Act [Oct. 17, 2006] with respect to which the contracting 
officer for the contract determines that the contractor 
is not in compliance with section 2533b of title 10, 
United States Code (as added by subsection (a)(1)), if — 
"(A) the contracting officer for the contract deter- 
mines in writing that — 

"(i) it would not be practical or economical to re- 
move or replace the specialty metals incorporated 
in such items or to substitute items containing 
compliant materials; 

"(ii) the prime contractor and subcontractor re- 
sponsible for providing items containing non-com- 
pliant materials have in place an effective plan to 
ensure compliance with section 2533b of title 10, 
United States Code (as so added), with regard to 
items containing specialty metals if such metals 
were incorporated into items produced, manufac- 
tured, or assembled in the United States after the 
date of the enactment of this Act [Oct. 17, 2006]; and 
"(iii) the non-compliance is not knowing or will- 
ful; and 

"(B) the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics or the service acqui- 
sition executive of the military department con- 
cerned approves the determination. 
"(2) Notice. — Not later than 15 days after a contract- 
ing officer makes a determination under paragraph 
(1)(A) with respect to a contract, the contracting offi- 
cer shall post a notice on FedBizOpps.gov that a waiver 
has been granted for the contract under this sub- 
section. 

"(3) Definition. — In this subsection, the term 
'FedBizOpps.gov' means the website maintained by the 
General Services Administration known as 
FedBizOpps.gov (or any successor site). 

"(4) Termination of authority. — A contracting offi- 
cer may exercise the authority under this subsection 
only with respect to the delivery of items the final ac- 
ceptance of which takes place after the date of the en- 
actment of this Act [Oct. 17, 2006] and before September 
30, 2010." 

§2534. Miscellaneous limitations on the procure- 
ment of goods other than United States 
goods 

(a) Limitation on Certain Procurements. — 
The Secretary of Defense may procure any of 
the following items only if the manufacturer of 
the item satisfies the requirements of sub- 
section (b): 

(1) Buses. — Multipassenger motor vehicles 
(buses). 

(2) Chemical weapons antidote. — Chemical 
weapons antidote contained in automatic 
injectors (and components for such injectors). 

(3) COMPONENTS FOR NAVAL VESSELS. — (A) 

The following components: 

(i) Air circuit breakers. 

(ii) Welded shipboard anchor and mooring 
chain with a diameter of four inches or less. 

(iii) Vessel propellers with a diameter of 
six feet or more. 

(B) The following components of vessels, to 
the extent they are unique to marine applica- 
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tions: gyrocompasses, electronic navigation 
chart systems, steering controls, pumps, pro- 
pulsion and machinery control systems, and 
totally enclosed lifeboats. 

(4) Valves and machinb tools. — Items in the 
following categories: 

(A) Powered and non-powered valves in 
Federal Supply Classes 4810 and 4820 used in 
piping for naval surface ships and sub- 
marines. 

(B) Machine tools in the Federal Supply 
Classes for metal-working machinery num- 
bered 3405, 3408, 3410 through 3419, 3426, 3433, 
3438, 3441 through 3443, 3445, 3446, 3448, 3449, 
3460, and 3461. 

(5) Ball bearings and roller bearings. — 
Ball bearings and roller bearings, in accord- 
ance with subpart 225.71 of part 225 of the De- 
fense Federal Acquisition Regulation Supple- 
ment, as in effect on October 23, 1992, except 
ball bearings and roller bearings being pro- 
cured for use in an end product manufactured 
by a manufacturer that does not satisfy the 
requirements of subsection (b) or in a compo- 
nent part manufactured by such a manufac- 
turer. 

(b) Manufacturer in the National Tech- 
nology and Industrial base.— 

(1) General requirement. — A manufacturer 
meets the requirements of this subsection if 
the manufacturer is part of the national tech- 
nology and industrial base. 

(2) Manufacturers of chemical weapons 
antidote. — In the case of a procurement of 
chemical weapons antidote referred to in sub- 
section (a)(2), a manufacturer meets the re- 
quirements of this subsection only if the man- 
ufacturer — 

(A) meets the requirement set forth in 
paragraph (1); 

(B) is an existing producer under the in- 
dustrial preparedness program at the time 
the contract is awarded; 

(C) has received all required regulatory ap- 
provals; and 

(D) when the contract for the procurement 
is awarded, has in existence in the national 
technology and industrial base the plant, 
equipment, and personnel necessary to per- 
form the contract. 

(3) Manufacturer of vessel propellers. — 
In the case of a procurement of vessel propel- 
lers referred to in subsection (a)(3)(A)(iii), the 
manufacturer of the propellers meets the re- 
quirements of this subsection only if — 

(A) the manufacturer meets the require- 
ments set forth in paragraph (1); and 

(B) all castings incorporated into such pro- 
pellers are poured and finished in the United 
States. 

(c) Applicability to Certain Items.— 

(1) Components for naval vessels.— Sub- 
section (a) does not apply to a procurement of 
spare or repair parts needed to support compo- 
nents for naval vessels produced or manufac- 
tured outside the United States. 

(2) Valves and machine tools.— (A) Con- 
tracts to which subsection (a) applies include 
the following contracts for the procurement of 



items described in paragraph (4) of such sub- 
section: 

(i) A contract for procurement of such an 
item for use in property under the control of 
the Department of Defense, including any 
Government-owned, contractor-operated fa- 
cility. 

(ii) A contract that is entered into by a 
contractor on behalf of the Department of 
Defense for the purpose of providing such an 
item to another contractor as Government- 
furnished equipment. 

(B) In any case in which a contract for items 
described in subsection (a)(4) includes the pro- 
curement of more than one Federal Supply 
Class of machine tools or machine tools and 
accessories, each supply class shall be evalu- 
ated separately for purposes of determining 
whether the limitation in subsection (a) ap- 
plies. 

(C) Subsection (a)(4) and this paragraph 
shall cease to be effective on October 1, 1996. 

(3) Ball bearings and roller bearings. — 
Subsection (a)(5) and this paragraph shall 
cease to be effective on October 1, 2005. 

(4) Vessel propellers. — Subsection 
(a)(3)(A)(iii) and this paragraph shall cease to 
be effective on February 10, 1998. 

(d) Waiver Authority.— The Secretary of De- 
fense may waive the limitation in subsection (a) 
with respect to the procurement of an item list- 
ed in that subsection if the Secretary deter- 
mines that any of the following apply: 

(1) Application of the limitation would cause 
unreasonable costs or delays to be incurred. 

(2) United States producers of the item 
would not be jeopardized by competition from 
a foreign country, and that country does not 
discriminate against defense items produced 
in the United States to a greater degree than 
the United States discriminates against de- 
fense items produced in that country. 

(3) Application of the limitation would im- 
pede cooperative programs entered into be- 
tween the Department of Defense and a for- 
eign country, or would impede the reciprocal 
procurement of defense items under a memo- 
randum of understanding providing for recip- 
rocal procurement of defense items that is en- 
tered into under section 2531 of this title, and 
that country does not discriminate against de- 
fense items produced in the United States to a 
greater degree than the United States dis- 
criminates against defense items produced in 
that country. 

(4) Satisfactory quality items manufactured 
by an entity that is part of the national tech- 
nology and industrial base (as defined in sec- 
tion 2500(1) of this title) are not available. 

(5) Application of the limitation would re- 
sult in the existence of only one source for the 
item that is an entity that is part of the na- 
tional technology and industrial base (as de- 
fined in section 2500(1) of this title). 

(6) The procurement is for an amount less 
than the simplified acquisition threshold and 
simplified purchase procedures are being used. 

(7) Application of the limitation is not in the 
national security interests of the United 
States. 
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(8) Application of the limitation would ad- 
versely affect a United States company. 

(e) Sonobdoys. — 

(1) Limitation. — The Secretary of Defense 
may not procure a sonobuoy manufactured in 
a foreign country if United States firms that 
manufacture sonobuoys are not permitted to 
compete on an equal basis with foreign manu- 
facturing firms for the sale of sonobuoys in 
that foreign country. 

(2) Waiver authority. — The Secretary may 
waive the limitation in paragraph (1) with re- 
spect to a particular procurement of sono- 
buoys if the Secretary determines that such 
procurement is in the national security inter- 
ests of the United States. 

(3) Definition. — In this subsection, the term 
"United States firm" has the meaning given 
such term in section 2532(d)(1) of this title. 

(f) Principle of Construction With Future 
Laws. — A provision of law may not be construed 
as modifying or superseding the provisions of 
this section, or as requiring funds to be limited, 
or made available, by the Secretary of Defense 
to a particular domestic source by contract, un- 
less that provision of law — 

(1) specifically refers to this section; 

(2) specifically states that such provision of 
law modifies or supersedes the provisions of 
this section; and 

(3) specifically identifies the particular do- 
mestic source involved and states that the 
contract to be awarded pursuant to such provi- 
sion of law is being awarded in contravention 
of this section. 

(g) Inapplicability to Contracts under Sim- 
plified Acquisition Threshold.— (1) This sec- 
tion does not apply to a contract or subcontract 
for an amount that does not exceed the sim- 
plified acquisition threshold. 

(2) Paragraph (1) does not apply to contracts 
for items described in subsection (a)(5) (relating 
to ball bearings and roller bearings), notwith- 
standing section 1905 of title 41. 

(h) Implementation of Naval Vessel Compo- 
nent Limitation. — In implementing subsection 
(a)(3)(B), the Secretary of Defense — 

(1) may not use contract clauses or certifi- 
cations; and 

(2) shall use management and oversight 
techniques that achieve the objective of the 
subsection without imposing a significant 
management burden on the Government or the 
contractor involved. 

(i) Implementation of Certain Waiver Au- 
thority. — (1) The Secretary of Defense may ex- 
ercise the waiver authority described in para- 
graph (2) only if the waiver is made for a par- 
ticular item listed in subsection (a) and for a 
particular foreign country. 

(2) This subsection applies to the waiver au- 
thority provided by subsection (d) on the basis 
of the applicability of paragraph (2) or (3) of that 
subsection. 

(3) The waiver authority described in para- 
graph (2) may not be delegated below the Under 
Secretary of Defense for Acquisition, Tech- 
nology, and Logistics. 

(4) At least 15 days before the effective date of 
any waiver made under the waiver authority de- 



scribed in paragraph (2), the Secretary shall 
publish in the Federal Register and submit to 
the congressional defense committees a notice 
of the determination to exercise the waiver au- 
thority. 

(5) Any waiver made by the Secretary under 
the waiver authority described in paragraph (2) 
shall be in effect for a period not greater than 
one year, as determined by the Secretary. 

(j) Inapplicability to Certain Contracts To 
Purchase Ball Bearings or Roller Bear- 
ings. — (1) This section does not apply with re- 
spect to a contract or subcontract to purchase 
items described in subsection (a)(5) (relating to 
ball bearings and roller bearings) for which — 

(A) the amount of the purchase does not ex- 
ceed $2,500; 

(B) the precision level of the ball or roller 
bearings to be procured under the contract or 
subcontract is rated lower than the rating 
known as Annual Bearing Engineering Com- 
mittee (ABEC) 5 or Roller Bearing Engineer- 
ing Committee (RBEC) 5, or an equivalent of 
such rating; 

(C) at least two manufacturers in the na- 
tional technology and industrial base that are 
capable of producing the ball or roller bearings 
have not responded to a request for quotation 
issued by the contracting activity for that 
contract or subcontract; and 

(D) no bearing to be procured under the con- 
tract or subcontract has a basic outside diam- 
eter (exclusive of flange diameters) in excess 
of 30 millimeters. 

(2) Paragraph (1) does not apply to a purchase 
if such purchase would result in the total 
amount of purchases of ball bearings and roller 
bearings to satisfy requirements under Depart- 
ment of Defense contracts, using the authority 
provided in such paragraph, to exceed $200,000 
during the fiscal year of such purchase. 

(Added Pub. L. 97-295, §1(29)(A), Oct. 12, 1982, 96 
Stat. 1294, §2400; amended Pub. L. 100-180, div. A, 
title I, § 124(a), (b)(1), title VIII, § 824(a), Dec. 4, 

1987, 101 Stat. 1042, 1043, 1134; renumbered §2502 
and amended Pub. L. 100-370, § 3(b)(1), July 19, 

1988, 102 Stat. 855; renumbered §2507 and amend- 
ed Pub. L. 100-456, div. A, title VIII, 
§§ 821(b)(1)(A), 822, Sept. 29, 1988, 102 Stat. 2014, 
2017; Pub. L. 101-510, div. A, title VIII, § 835(a), 
title XIV, §1421, Nov. 5, 1990, 104 Stat. 1614, 1682; 
Pub. L. 102-190, div. A, title VIII, §§834, 835, Dec. 
5, 1991, 105 Stat. 1447, 1448; renumbered §2534 and 
amended Pub. L. 102-484, div. A, title VIII, §§831, 
833(a), title X, §1052(33), div. D, title XLII, 
§§ 4202(a), 4271(b)(4), Oct. 23, 1992, 106 Stat. 2460, 
2461, 2501, 2659, 2696; Pub. L. 103-160, div. A, title 
IX, § 904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L. 
103-337, div. A, title VIII, §814, Oct. 5, 1994, 108 
Stat. 2817; Pub. L. 103-355, title IV, §4102(i), Oct. 
13, 1994, 108 Stat. 3341; Pub. L. 104-106, div. A, 
title VIII, §806(a)(l)-(4), (b)-(d), title XV, 
§1503(a)(30), Feb. 10, 1996, 110 Stat. 390, 391, 512; 
Pub. L. 104-201, div. A, title VIII, §810, title X, 
§1074(a)(14), Sept. 23, 1996, 110 Stat. 2608, 2659; 
Pub. L. 105-85, div. A, title III, § 371(d)(1), title 
VIII, § 811(a), title X, § 1073(a)(55), Nov. 18, 1997, 
111 Stat. 1706, 1839, 1903; Pub. L. 106-398, §1 [[div. 
A], title VIII, §805], Oct. 30, 2000, 114 Stat. 1654, 
1654A-207; Pub. L. 107-107, div. A, title VIII, 
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§ 835(a), title X, § 1048(b)(2), Dec. 28, 2001, 115 Stat. 
1191, 1225; Pub. L. 108-136, div. A, title VIII, §828, 
Nov. 24, 2003, 117 Stat. 1548; Pub. L. 111-350, 
§5(b)(40), Jan. 4, 2011, 124 Stat. 3846.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2400 


10:2303 (note). 


Sept. 20, 1968, Pub. L. 






90-500. §404, 82 Stat. 






851. 



The words "of the United States under the provisions 
of this Act or the provisions of any other law" are 
omitted as surplus. The word "acquisition" is sub- 
stituted for "purchase, lease, rental, or other acquisi- 
tion" because it is inclusive. The words "this section" 
are substituted for "this prohibition" because of the re- 
statement. 

Amendments 

2011— Subsec. (g)(2). Pub. L. 111-350 substituted "sec- 
tion 1905 of title 41" for "section 33 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 429)". 

2003— Subsec. (a)(5). Pub. L. 108-136 inserted before pe- 
riod at end ", except ball bearings and roller bearings 
being procured for use in an end product manufactured 
by a manufacturer that does not satisfy the require- 
ments of subsection (b) or in a component part manu- 
factured by such a manufacturer". 

2001— Subsec. (i)(3). Pub. L. 107-107, § 1048(b)(2), sub- 
stituted "Under Secretary of Defense for Acquisition, 
Technology, and Logistics" for "Under Secretary of De- 
fense for Acquisition and Technology". 

Subsec. (j). Pub. L. 107-107, § 835(a), added subsec. (j). 

2000— Subsec. (c)(3). Pub. L. 106-398 substituted "Octo- 
ber 1, 2005" for "October 1, 2000". 

1997— Subsec. (b)(3). Pub. L. 105-85, § 1073(a)(55), sub- 
stituted "(a)(3)(A)(iii)" for "(a)(3)(A)(ii)". 

Subsec. (d)(4), (5). Pub. L. 105-85, § 371(d)(1), sub- 
stituted "section 2500(1)" for "section 2491(1)". 

Subsec. (i). Pub. L. 105-85, § 811(a), added subsec. (i). 

1996— Subsec. (a)(3). Pub. L. 104-106, § 806(a)(1), amend- 
ed par. (3) generally. Prior to amendment, par. (3) read 
as follows: "Am circuit breakers. — Air circuit break- 
ers for naval vessels." 

Subsec. (b)(3). Pub. L. 104-106, § 806(a)(2), added par. 
(3). 

Subsec. (c). Pub. L. 104-106, §1503(a)(30), substituted 
"Certain Items" for "certain items" in heading. 

Subsec. (c)(1). Pub. L. 104-106, § 806(a)(3), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "Air circuit breakers. — Subsection (a) does not 
apply to a procurement of spares or repair parts needed 
to support air circuit breakers produced or manufac- 
tured outside the United States." 

Subsec. (c)(3). Pub. L. 104-106, § 806(b), substituted 
"October 1, 2000" for "October 1, 1995". 

Subsec. (c)(4). Pub. L. 104-201, § 1074(a)(14), substituted 
"February 10, 1998" for "the date occurring two years 
after the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 1996". 

Pub. L. 104-106, § 806(c), added par. (4). 

Subsec. (d)(3). Pub. L. 104-201, §810, inserted "or 
would impede the reciprocal procurement of defense 
items under a memorandum of understanding providing 
for reciprocal procurement of defense items that is en- 
tered into under section 2531 of this title," after "a for- 
eign country,". 

Subsec. (g). Pub. L. 104-106, § 806(d), designated exist- 
ing provisions as par. (1) and added par. (2). 

Subsec. (h). Pub. L. 104-106, § 806(a)(4), added subsec. 
(h). 

1994 — Pub. L. 103-337 amended section generally. Prior 
to amendment, section consisted of subsecs. (a) to (f) 
relating to acquisition of multipassenger motor vehi- 
cles, chemical weapons antidote, valves and machine 
tools, carbonyl iron powders, air circuit breakers, and 
sonobuoys. 



Subsec. (g). Pub. L. 103-355 added subsec. (g). 

1993— Subsec. (b)(2). Pub. L. 103-160 substituted 
"Under Secretary of Defense for Acquisition and Tech- 
nology" for "Under Secretary of Defense for Acquisi- 
tion". 

1992— Pub. L. 102-484, §§ 4202(a), 4271(b)(4), renumbered 
section 2507 of this title as this section and substituted 
"Miscellaneous limitations on the procurement of 
goods other than United States goods" for "Miscellane- 
ous procurement limitations" in section catchline. 

Subsec. (c). Pub. L. 102-484, §831, redesignated subsec. 
(d) as (c) and struck out former subsec. (c) which read 
as follows: "manual Typewriters From Warsaw Pact 
Countries. — Funds appropriated to or for the use of the 
Department of Defense may not be used for the pro- 
curement of manual typewriters which contain one or 
more components manufactured in a country which is 
a member of the Warsaw Pact unless the products of 
that country are accorded nondiscriminatory treat- 
ment (most-favored-nation treatment)." 

Subsec. (d). Pub. L. 102-484, § 831(b), redesignated sub- 
sec. (e) as (d). Former subsec. (d) redesignated (c). 

Subsec. (d)(3)(A). Pub. L. 102-484, §1052(33), sub- 
stituted "Government-owned" for "government- 
owned". 

Subsec. (e). Pub. L. 102-484, § 831(b), redesignated sub- 
sec. (f) as (e). Former subsec. (e) redesignated (d). 

Subsec. (f). Pub. L. 102-484, § 833(a), added subsec. (f). 
Former subsec. (f) redesignated (e). 

1991— Subsec. (d)(1). Pub. L. 102-190, § 834(a), sub- 
stituted "Effective through fiscal year 1996" for "Dur- 
ing fiscal years 1989, 1990, and 1991". 

Subsec. (d)(3) to (5). Pub. L. 102-190, § 834(b), added 
pars. (3) and (4), redesignated former par. (3) as (5), and 
struck out former par. (4) which read as follows: "The 
provisions of this section may be renewed with respect 
to any item by the Secretary of Defense at the end of 
fiscal year 1991 for an additional two fiscal years if the 
Secretary determines that a continued restriction on 
that item is in the national security interest." 

Subsec. (e)(1). Pub. L. 102-190, §835(1), substituted 
"Until January 1, 1993, the Secretary" for "The Sec- 
retary". 

Subsec. (e)(3). Pub. L. 102-190, §835(2), (4), redesig- 
nated par. (4) as (3) and struck out former par. (3) which 
read as follows: "After September 30, 1994, the Sec- 
retary may terminate the restriction required under 
paragraph (1) if the Secretary determines that continu- 
ing the restriction is not in the national interest." 

Subsec. (e)(3)(A). Pub. L. 102-190, §835(3), struck out 
before period "by an entity more than 50 percent of 
which is owned or controlled by citizens of the United 
States or Canada". 

Subsec. (e)(4). Pub. L. 102-190, §835(4), redesignated 
par. (4) as (3). 

1990— Subsec. (e). Pub. L. 101-510, § 835(a), added sub- 
sec. (e). 

Subsec. (f). Pub. L. 101-510, §1421, added subsec. (f). 

1988— Pub. L. 100-370, and Pub. L. 100-456, 
§ 821(b)(1)(A), successively renumbered section 2400 of 
this title as section 2502 of this title and then as this 
section. 

Subsec. (a). Pub. L. 100-370 substituted "this sub- 
section" for "this section". 

Subsec. (d). Pub. L. 100-456, §822, added subsec. (d). 

1987— Pub. L. 100-180 substituted "Miscellaneous pro- 
curement limitations" for "Limitation on procurement 
of buses" in section catchline, designated existing pro- 
visions as subsec. (a) and added heading, and added sub- 
secs. (b) and (c). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title VIII, § 835(b), Dec. 28, 2001, 
115 Stat. 1192, provided that: "Subsection (j) of such 
section 2534 (as added by subsection (a)) shall apply 
with respect to a contract or subcontract to purchase 
ball bearings or roller bearings entered into after the 
date of the enactment of this Act [Dec. 28, 2001]." 
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Effective Date of 1997 Amendment 

Section 811(b) of Pub. L. 105-85 provided that: "Sub- 
section (i) of section 2534 of such title [10 U.S.C. 2534(i)], 
as added by subsection (a), shall apply with respect to — 
"(1) contracts and subcontracts entered into on or 

after the date of the enactment of this Act [Nov. 18, 

1997]; and 

"(2) options for the procurement of items that are 
exercised after such date under contracts that are en- 
tered into before such date if the option prices are ad- 
justed for any reason other than the application of a 
waiver granted under subsection (d) of such section 
2534, on the basis of the applicability of paragraph (2) 
or (3) of that subsection." 

Effective Date of 1996 Amendment 

Section 806(a)(5) of Pub. L. 104-106 provided that: 
"Subsection (a)(3)(B) of section 2534 of title 10, United 
States Code, as amended by paragraph (1), shall apply 
only to contracts entered into after March 31, 1996." 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1992 Amendment 

Section 833(b) of Pub. L. 102-484 provided that: "Sub- 
section (f) of section 2534 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to solicitations for contracts issued after the ex- 
piration of the 120-day period beginning on the date of 
the enactment of this Act [Oct. 23, 1992]." 

Effective Date of 1990 Amendment 

Section 835(b) of Pub. L. 101-510 provided that subsec. 
(e) of this section, as added by section 835(a) of Pub. L. 
101-510, applied with respect to systems or items pro- 
cured by or provided to Department of Defense after 
Nov. 5, 1990. 

Procurement of Photovoltaic Devices 

Pub. L. 111-383, div. A, title VIII, §846, Jan. 7, 2011, 124 
Stat. 4285, provided that: 

"(a) Contract Requirement. — The Secretary of De- 
fense shall ensure that each contract described in sub- 
section (b) awarded by the Department of Defense in- 
cludes a provision requiring the photovoltaic devices 
provided under the contract to comply with the Buy 
American Act ([former] 41 U.S.C. 10a et seq.) [see 41 
U.S.C. 8301 et seq.], subject to the exceptions to that 
Act provided in the Trade Agreements Act of 1979 (19 
U.S.C. 2501 et seq.) or otherwise provided by law. 

"(b) Contracts Described. — The contracts described 
in this subsection include energy savings performance 
contracts, utility service contracts, land leases, and 
private housing contracts, to the extent that such con- 
tracts result in ownership of photovoltaic devices by 
the Department of Defense. For the purposes of this 
section, the Department of Defense is deemed to own a 
photovoltaic device if the device is — 

"(1) installed on Department of Defense property or 
in a facility owned by the Department of Defense; and 
"(2) reserved for the exclusive use of the Depart- 
ment of Defense for the full economic life of the de- 
vice. 

"(c) Definition of Photovoltaic Devices. — In this 
section, the term 'photovoltaic devices' means devices 
that convert light directly into electricity through a 
solid-state, semiconductor process." 

Elimination of Unreliable Sources of Defense 
Items and Components 

Pub. L. 108-136, div. A, title VIII, §821, Nov. 24, 2003, 
117 Stat. 1546, provided that: 

"(a) Identification of Certain Countries. — The Sec- 
retary of Defense, in coordination with the Secretary of 
State, shall identify and list foreign countries that re- 



strict the provision or sale of military goods or services 
to the United States because of United States counter- 
terrorism or military operations after the date of the 
enactment of this Act [Nov. 24, 2003]. The Secretary 
shall review and update the list as appropriate. The 
Secretary may remove a country from the list, if the 
Secretary determines that doing so would be in the in- 
terest of national defense. 

"(b) Prohibition on Procurement of Items From 
Identified Countries. — The Secretary of Defense may 
not procure any items or components contained in 
military systems if the items or components, or the 
systems, are manufactured in any foreign country iden- 
tified under subsection (a). 

"(c) Waiver Authority. — The Secretary of Defense 
may waive the limitation in subsection (b) if the Sec- 
retary determines in writing and notifies Congress that 
the Department of Defense's need for the item is of 
such an unusual and compelling urgency that the De- 
partment would be unable to meet national security 
objectives. 

"(d) Effective Date. — (1) Subject to paragraph (2), 
subsection (b) applies to contracts in existence on the 
date of the enactment of this Act [Nov. 24, 2003] or en- 
tered into after such date. 

"(2) With respect to contracts in existence on the 
date of the enactment of this Act, the Secretary of De- 
fense shall take such action as is necessary to ensure 
that such contracts are in compliance with subsection 
(b) not later than 24 months after such date." 

§ 2535. Defense Industrial Reserve 

(a) Declaration of Purpose and Policy.— It 
is the intent of Congress — 

(1) to provide a comprehensive and continu- 
ous program for the future safety and for the 
defense of the United States by providing ade- 
quate measures whereby an essential nucleus 
of Government-owned industrial plants and an 
industrial reserve of machine tools and other 
industrial manufacturing equipment may be 
assured for immediate use to supply the needs 
of the armed forces in time of national emer- 
gency or in anticipation thereof; 

(2) that such Government-owned plants and 
such reserve shall not exceed in number or 
kind the minimum requirements for imme- 
diate use in time of national emergency, and 
that any such items which shall become excess 
to such requirements shall be disposed of as 
expeditiously as possible; 

(3) that to the maximum extent practicable, 
reliance will be placed upon private industry 
for support of defense production; and 

(4) that machine tools and other industrial 
manufacturing equipment may be held in 
plant equipment packages or in a general re- 
serve to maintain a high state of readiness for 
production of critical items of defense mate- 
riel, to provide production capacity not avail- 
able in private industry for defense materiel, 
or to assist private industry in time of na- 
tional disaster. 

(b) Powers and Duties of the Secretary of 
Defense. — (1) To execute the policy set forth in 
subsection (a), the Secretary of Defense shall — 

(A) determine which industrial plants and 
installations (including machine tools and 
other industrial manufacturing equipment) 
should become a part of the Defense Industrial 
Reserve; 

(B) designate what excess industrial prop- 
erty shall be disposed of; 

(C) establish general policies and provide for 
the transportation, handling, care, storage, 
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protection, maintenance, repair, rebuilding, 
utilization, recording, leasing and security of 
such property; 

(D) direct the transfer without reimburse- 
ment of such property to other Government 
agencies with the consent of such agencies; 

(E) direct the leasing of any of such property 
to designated lessees; 

(F) authorize the disposition in accordance 
with existing law of any of such property when 
in the opinion of the Secretary such property 
is no longer needed by the Department of De- 
fense; and 

(G) notwithstanding chapter 5 of title 40 and 
any other provision of law, authorize the 
transfer to a nonprofit educational institution 
or training school, on a nonreimbursable 
basis, of any such property already in the pos- 
session of such institution or school whenever 
the program proposed by such institution or 
school for the use of such property is in the 
public interest. 

(2)(A) The Secretary of a military department 
to which equipment or other property is trans- 
ferred from the Defense Industrial Reserve shall 
reimburse appropriations available for the pur- 
poses of the Defense Industrial Reserve for the 
full cost (including direct and indirect costs) 
of— 

(i) storage of such property; 

(ii) repair and maintenance of such property; 
and 

(iii) overhead allocated to such property. 

(B) The Secretary of Defense shall prescribe 
regulations establishing general policies and fee 
schedules for reimbursements under subpara- 
graph (A). 

(c) Definitions. — In this section: 

(1) The term "Defense Industrial Reserve" 
means — 

(A) a general reserve of industrial manu- 
facturing equipment, including machine 
tools, selected by the Secretary of Defense 
for retention for national defense or for 
other emergency use; 

(B) those industrial plants and installa- 
tions held by and under the control of the 
Department of Defense in active or inactive 
status, including Government-owned/Gov- 
ernment-operated plants and installations 
and Government-owned/contractor-operated 
plants and installations which are retained 
for use in their entirety, or in part, for pro- 
duction of military weapons systems, muni- 
tions, components, or supplies; and 

(C) those industrial plants and installa- 
tions under the control of the Secretary 
which are not required for the immediate 
need of any department or agency of the 
Government and which should be sold, 
leased, or otherwise disposed of. 

(2) The term "plant equipment package" 
means a complement of active and idle ma- 
chine tools and other industrial manufactur- 
ing equipment held by and under the control 
of the Department of Defense and approved by 
the Secretary for retention to produce par- 
ticular defense materiel or defense supporting 
items at a specific level of output in the event 
of emergency. 



(Added and amended Pub. L. 102-484, div. D, title 
XLII, §4235, Oct. 23, 1992, 106 Stat. 2690; Pub. L. 
103-35, title II, § 201(c)(8), May 31, 1993, 107 Stat. 
98; Pub. L. 103-337, div. A, title III, § 379(a), Oct. 
5, 1994, 108 Stat. 2737; Pub. L. 107-107, div. A, title 
X, §1048(a)(23), Dec. 28, 2001, 115 Stat. 1224; Pub. 
L. 107-217, § 3(b)(7), Aug. 21, 2002, 116 Stat. 1295.) 

Codification 

The text of section 451 of Title 50, War and National 
Defense, which was transferred to this section, des- 
ignated subsec. (a), and amended by Pub. L. 102-484, 
§ 4235(a)(2), was based on acts July 2, 1948, ch. 811, §2, 62 
Stat. 1225; Nov. 16, 1973, Pub. L. 93-155, title VIII, §809, 
87 Stat. 617. 

The text of section 453 of Title 50 which was trans- 
ferred to this section, designated subsec. (b), and 
amended by Pub. L. 102-484, § 4235(a)(3), was based on 
acts July 2, 1948, ch. 811, §4, 62 Stat. 1226; Nov. 16, 1973, 
Pub. L. 93-155, title VIII, §809, 87 Stat. 617; Nov. 14, 1986, 
Pub. L. 99-661, div. A, title XIII, § 1359(a), 100 Stat. 3999. 
For effective date of 1986 amendment, see section 
1359(b) of Pub. L. 99-661. 

The text of section 452 of Title 50 which was trans- 
ferred to this section, designated subsec. (c), and 
amended by Pub. L. 102-484, § 4235(b), was based on acts 
July 2, 1948, ch. 811, §3, 62 Stat. 1225; Nov. 16, 1973, Pub. 
L. 93-155, title VIII, §809, 87 Stat. 617. 

Amendments 

2002— Subsec. (b)(1)(G). Pub. L. 107-217 substituted 
"chapter 5 of title 40" for "title II of the Federal Prop- 
erty and Administrative Services Act of 1949 (40 U.S.C. 
481 et seq.)". 

2001— Subsec. (a). Pub. L. 107-107, § 1048(a)(23)(A)(i), 
substituted "intent of Congress — " for "intent of Con- 
gress" in introductory provisions. 

Subsec. (a)(1). Pub. L. 107-107, §1048(a)(23)(A)(ii), (iii), 
substituted "armed forces" for "Armed Forces" and re- 
aligned margins. 

Subsec. (a)(2) to (4). Pub. L. 107-107, §1048(a)(23)(A)(ii), 
realigned margins. 

Subsec. (b)(1). Pub. L. 107-107, § 1048(a)(23)(B)(i), sub- 
stituted "in subsection (a), the Secretary of Defense 
shall — " for "in this section, the Secretary is author- 
ized and directed to — " in introductory provisions. 

Subsec. (b)(1)(A). Pub. L. 107-107, §1048(a)(23)(B)(ii), 
substituted "Defense Industrial Reserve" for "defense 
industrial reserve". 

Subsec. (c). Pub. L. 107-107, §1048(a)(23)(C), redesig- 
nated par. (2) as (1), substituted "means — " for 
"means" in introductory provisions, realigned margins 
of subpars. (A) to (C) of par. (1) and inserted "and" 
after semicolon in subpar. (B), redesignated par. (3) as 
(2), and struck out former par. (1) which read as fol- 
lows: "The term 'Secretary' means Secretary of De- 
fense." 

1994— Subsec. (b)(1)(G). Pub. L. 103-337 amended sub- 
par. (G) generally. Prior to amendment, subpar. (G) 
read as follows: "authorize and regulate the lending of 
any such property to any nonprofit educational institu- 
tion or training school whenever (i) the program pro- 
posed by such institution or school for the use of such 
property will contribute materially to national de- 
fense, and (ii) such institution or school shall by agree- 
ment make such provision as the Secretary shall deem 
satisfactory for the proper maintenance and care of 
such property and for its return, without expense to the 
Government, upon request of the Secretary." 

1993— Subsec. (b)(2)(B). Pub. L. 103-35 substituted 
"subparagraph (A)" for "paragraph (1)". 

1992— Pub. L. 102-484, § 4235(a), added section number 
and catchline. 

Subsec. (a). Pub. L. 102-484, § 4235(a)(2), transferred 
the text of section 451 of Title 50, War and National De- 
fense, to this section, designated it subsec. (a), inserted 
heading, and substituted "It" for "In enacting this 
chapter it" in introductory provisions. See Codification 
note above. 
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Subsec. (b). Pub. L. 102-484, § 4235(a)(3), transferred 
the text of section 453 of Title 50, War and National De- 
fense, to the end of this section and designated it sub- 
sec, (b), inserted heading, redesignated former subsec. 
(a) of section 453 as par. (1), substituted "in this sec- 
tion" for "in this chapter" in introductory provisions, 
redesignated former pars. (1) to (7) as subpars. (A) to 
(G), respectively, in subpar. (G) redesignated former 
subpars. (A) and (B) as els. (i) and (ii), respectively, re- 
designated former subsec. (b) of section 453 as par. (2), 
and in par. (2) redesignated former par. (1) as subpar. 
(A), former subpars. (A) to (C) as els. (i) to (iii), and 
former par. (2) as subpar. (B). See Codification note 
above. 

Subsec. (c). Pub. L. 102-484, § 4235(b), transferred the 
text of section 452 of Title 50, War and National De- 
fense, to the end of this section, designated it subsec. 
(c), inserted heading, and substituted "In this section:" 
for "As used in this chapter — " in introductory provi- 
sions. See Codification note above. 

Treatment op Property Loaned Before December 
31, 1993 to Educational Institutions or Training 
Schools 

Section 379(b) of Pub. L. 103-337 provided that: "Ex- 
cept for property determined by the Secretary of De- 
fense to be needed by the Department of Defense, prop- 
erty loaned before December 31, 1993, to an educational 
institution or training school under section 2535(b) of 
title 10, United States Code, or section 4(a)(7) of the De- 
fense Industrial Reserve Act (as in effect before Octo- 
ber 23, 1992 [former section 453(a)(7) of Title 50, War and 
National Defense, see Codification and 1992 Amendment 
notes above]) shall be regarded as surplus property. 
Upon certification by the Secretary to the Adminis- 
trator of General Services that the property is being 
used by the borrowing educational institution or train- 
ing school for a purpose consistent with that for which 
the property was loaned, the Administrator may au- 
thorize the conveyance of all right, title, and interest 
of the United States in such property to the borrower 
if the borrower agrees to accept the property. The Ad- 
ministrator may require any additional terms and con- 
ditions in connection with a conveyance so authorized 
that the Administrator considers appropriate to pro- 
tect the interests of the United States." 

§ 2536. Award of certain contracts to entities con- 
trolled by a foreign government: prohibition 

(a) In General. — A Department of Defense 
contract or Department of Energy contract 
under a national security program may not be 
awarded to an entity controlled by a foreign 
government if it is necessary for that entity to 
be given access to information in a proscribed 
category of information in order to perform the 
contract. 

(b) Waiver Authority.— (1) The Secretary con- 
cerned may waive the application of subsection 
(a) to a contract award if— 

(A) the Secretary concerned determines that 
the waiver is essential to the national security 
interests of the United States; or 

(B) in the case of a contract awarded for en- 
vironmental restoration, remediation, or 
waste management at a Department of De- 
fense or Department of Energy facility — 

(i) the Secretary concerned determines 
that the waiver will advance the environ- 
mental restoration, remediation, or waste 
management objectives of the department 
concerned and will not harm the national se- 
curity interests of the United States; and 

(ii) the entity to which the contract is 
awarded is controlled by a foreign govern- 
ment with which the Secretary concerned is 



authorized to exchange Restricted Data 
under section 144 c. of the Atomic Energy 
Act of 1954 (42 U.S.C. 2164(c)). 

(2) The Secretary concerned shall notify Con- 
gress of any decision to grant a waiver under 
paragraph (1)(B) with respect to a contract. The 
contract may be awarded only after the end of 
the 45-day period beginning on the date the noti- 
fication is received by the committees. 

(c) Definitions . — In this section: 

(1) The term "entity controlled by a foreign 
government" includes — 

(A) any domestic or foreign organization 
or corporation that is effectively owned or 
controlled by a foreign government; and 

(B) any individual acting on behalf of a 
foreign government, 

as determined by the Secretary concerned. 
Such term does not include an organization or 
corporation that is owned, but is not con- 
trolled, either directly or indirectly, by a for- 
eign government if the ownership of that orga- 
nization or corporation by that foreign gov- 
ernment was effective before October 23, 1992. 

(2) The term "proscribed category of infor- 
mation" means a category of information 
that — 

(A) with respect to Department of Defense 
contracts — 

(i) includes special access information; 

(ii) is determined by the Secretary of De- 
fense to include information the disclosure 
of which to an entity controlled by a for- 
eign government is not in the national se- 
curity interests of the United States; and 

(iii) is defined in regulations prescribed 
by the Secretary of Defense for the pur- 
poses of this section; and 

(B) with respect to Department of Energy 
contracts — 

(i) is determined by the Secretary of En- 
ergy to include information described in 
subparagraph (A)(ii); and 

(ii) is defined in regulations prescribed 
by the Secretary of Energy for the pur- 
poses of this section. 

(3) The term "Secretary concerned" means — 

(A) the Secretary of Defense, with respect 
to Department of Defense contracts; and 

(B) the Secretary of Energy, with respect 
to Department of Energy contracts. 

(Added Pub. L. 102-484, div. A, title VIII, 
§ 836(a)(1), Oct. 23, 1992, 106 Stat. 2462; amended 
Pub. L. 103-35, title II, § 201(d)(4), May 31, 1993, 
107 Stat. 99; Pub. L. 103-160, div. A, title VIII, 
§842(a)-(o)(l), Nov. 30, 1993, 107 Stat. 1719; Pub. L. 
104-201, div. A, title VIII, §828, Sept. 23, 1996, 110 
Stat. 2611.) 

Amendments 

1996— Subsec. (b). Pub. L. 104-201 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "Waiver Authority. — The Secretary concerned 
may waive the application of subsection (a) to a con- 
tract award if the Secretary concerned determines that 
the waiver is essential to the national security inter- 
ests of the United States." 

1993— Pub. L. 103-160, § 842(c)(1), substituted "Award of 
certain contracts to entities controlled by a foreign 
government: prohibition" for "Prohibition on award of 
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certain Department of Defense and Department of En- 
ergy contracts to companies owned by an entity con- 
trolled by a foreign government." as section catchline. 

Pub. L. 103-35 struck out period at end of section 
catchline. 

Subsec. (a). Pub. L. 103-160, §842(a), struck out "a 
company owned by" after "awarded to" and sub- 
stituted "that entity" for "that company". 

Subsec. (c)(1). Pub. L. 103-160, § 842(b), inserted at end 
"Such term does not include an organization or cor- 
poration that is owned, but is not controlled, either di- 
rectly or indirectly, by a foreign government if the 
ownership of that organization or corporation by that 
foreign government was effective before October 23, 
1992." 

Effective Date of 1992 Amendment 

Section 836(b) of Pub. L. 102-484 provided that: "Sec- 
tion 2536 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to contracts en- 
tered into after the expiration of the 90-day period be- 
ginning on the date of the enactment of this Act [Oct. 
23, 1992]." 

§2537. Improved national defense control of 
technology diversions overseas 

(a) Collection of Information on Foreign- 
Controlled Contractors.— The Secretary of 
Defense and the Secretary of Energy shall each 
collect and maintain a data base containing a 
list of, and other pertinent information on, all 
contractors with the Department of Defense and 
the Department of Energy, respectively, that 
are controlled by foreign persons. The data base 
shall contain information on such contractors 
for 1988 and thereafter in all cases where they 
are awarded contracts exceeding $10,000,000 in 
any single year by the Department of Defense or 
the Department of Energy. 

(b) Annual Report to Congress.— The Sec- 
retary of Defense, the Secretary of Energy, and 
the Secretary of Commerce shall submit to the 
Congress, by March 31 of each year, beginning in 
1994, a report containing a summary and analy- 
sis of the information collected under subsection 
(a) for the year covered by the report. The re- 
port shall include an analysis of accumulated 
foreign ownership of United States firms en- 
gaged in the development of defense critical 
technologies. 

(c) Technology Risk Assessment Require- 
ment. — (1) If the Secretary of Defense is acting 
as a designee of the President under section 
721(a) of the Defense Production Act of 1950 (50 
U.S.C. App. 2170(a)) and if the Secretary deter- 
mines that a proposed or pending merger, acqui- 
sition, or takeover may involve a firm engaged 
in the development of a defense critical tech- 
nology or is otherwise important to the defense 
industrial and technology base, then the Sec- 
retary shall require the appropriate entity or 
entities from the list set forth in paragraph (2) 
to conduct an assessment of the risk of diver- 
sion of defense critical technology posed by such 
proposed or pending action. 

(2) The entities referred to in paragraph (1) are 
the following: 

(A) The Defense Intelligence Agency. 

(B) The Army Foreign Technology Science 
Center. 

(C) The Naval Maritime Intelligence Center. 

(D) The Air Force Foreign Aerospace 
Science and Technology Center. 



(Added Pub. L. 102-484, div. A, title VIII, § 838(a), 
Oct. 23, 1992, 106 Stat. 2465; amended Pub. L. 
103-35, title II, § 201(d)(5), (h)(2), May 31, 1993, 107 
Stat. 99, 100; Pub. L. 107-314, div. A, title X, 
§1041(a)(16), Dec. 2, 2002, 116 Stat. 2645.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-314 substituted 
"$10,000,000" for "$100,000". 

1993— Subsec. (a). Pub. L. 103-35, § 201(d)(5), sub- 
stituted "respectively, that" for "respectively, which". 

Subsec. (d). Pub. L. 103-35, § 201(h)(2), struck out sub- 
sec. (d) which read as follows: "In this section, the term 
'defense critical technology' has the meaning provided 
that term by section 2491(8) of this title." 

§2538. Industrial mobilization: orders; priorities; 
possession of manufacturing plants; viola- 
tions 

(a) Ordering Authority.— In time of war or 
when war is imminent, the President, through 
the head of any department, may order from any 
person or organized manufacturing industry 
necessary products or materials of the type usu- 
ally produced or capable of being produced by 
that person or industry. 

(b) Compliance With Order Required.— A per- 
son or industry with whom an order is placed 
under subsection (a), or the responsible head 
thereof, shall comply with that order and give it 
precedence over all orders not placed under that 
subsection. 

(c) Seizure of Manufacturing Plants Upon 
Noncompliance. — In time of war or when war is 
imminent, the President, through the head of 
any department, may take immediate posses- 
sion of any plant that is equipped to manufac- 
ture, or that in the opinion of the head of that 
department is capable of being readily trans- 
formed into a plant for manufacturing, arms or 
ammunition, parts thereof, or necessary sup- 
plies for the armed forces if the person or indus- 
try owning or operating the plant, or the respon- 
sible head thereof, refuses — 

(1) to give precedence to the order as pre- 
scribed in subsection (b); 

(2) to manufacture the kind, quantity, or 
quality of arms or ammunition, parts thereof, 
or necessary supplies, as ordered by the head 
of such department; or 

(3) to furnish them at a reasonable price as 
determined by the head of such department. 

(d) Use of Seized Plant. — The President, 
through the head of any department, may manu- 
facture products that are needed in time of war 
or when war is imminent, in any plant that is 
seized under subsection (c). 

(e) Compensation Required. — Each person or 
industry from whom products or materials are 
ordered under subsection (a) is entitled to fair 
and just compensation. Each person or industry 
whose plant is seized under subsection (c) is en- 
titled to a fair and just rental. 

(f) Criminal Penalty. — Whoever fails to com- 
ply with this section shall be imprisoned for not 
more than three years and fined under title 18. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 822(a)(1), Nov. 30, 1993, 107 Stat. 1704; amended 
Pub. L. 103-337, div. A, title VIII, §811, Oct. 5, 
1994, 108 Stat. 2815.) 
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Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 4501 and 9501 of this title, prior to re- 
peal by Pub. L. 103-160, § 822(a)(2). 

Amendments 

1994— Subsec. (a). Pub. L. 103-337, §811(1), substituted 
"head of any department" for "Secretary of Defense". 

Subsec. (c). Pub. L. 103-337, §811, substituted 
"through the head of any department" for "through 
the Secretary of Defense" and "opinion of the head of 
that department" for "opinion of the Secretary of De- 
fense" in introductory provisions and "head of such de- 
partment" for "Secretary" in pars. (2) and (3). 

Subsec. (d). Pub. L. 103-337, §811(1), substituted "head 
of any department" for "Secretary of Defense". 

§ 2539. Industrial mobilization: plants; lists 

(a) List of Plants Equipped to Manufacture 
Arms or Ammunition. — The Secretary of De- 
fense may maintain a list of all privately owned 
plants in the United States, and the territories, 
Commonwealths, and possessions of the United 
States, that are equipped to manufacture for the 
armed forces arms or ammunition, or parts 
thereof, and may obtain complete information 
of the kinds of those products manufactured or 
capable of being manufactured by each of those 
plants, and of the equipment and capacity of 
each of those plants. 

(b) List of Plants Convertible Into Ammuni- 
tion Factories. — The Secretary of Defense may 
maintain a list of privately owned plants in the 
United States, and the territories, Common- 
wealths, and possessions of the United States, 
that are capable of being: readily transformed 
into factories for the manufacture of ammuni- 
tion for the armed forces and that have a capac- 
ity sufficient to warrant conversion into ammu- 
nition plants in time of war or when war is im- 
minent, and may obtain complete information 
as to the equipment of each of those plants. 

(c) Conversion Plans. — The Secretary of De- 
fense may prepare comprehensive plans for con- 
verting each plant listed pursuant to subsection 
(b) into a factory for the manufacture of ammu- 
nition or parts thereof. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 822(a)(1), Nov. 30, 1993, 107 Stat. 1705.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 4502(a)-(c) and 9502(a)-(c) of this title, 
prior to repeal by Pub. L. 103-160, § 822(a)(2). 

§ 2539a. Industrial mobilization: Board on Mobili- 
zation of Industries Essential for Military 
Preparedness 

The President may appoint a nonpartisan 
Board on Mobilization of Industries Essential 
for Military Preparedness, and may provide nec- 
essary clerical assistance, to organize and coor- 
dinate operations under sections 2538 and 2539 of 
this title. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 822(a)(1), Nov. 30, 1993, 107 Stat. 1705, §2540; re- 
numbered § 2539a, Pub. L. 103-337, div. A, title X, 
§1070(a)(13)(A), Oct. 5, 1994, 108 Stat. 2856.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 4502(d) and 9502(d) of this title, prior 
to repeal by Pub. L. 103-160, § 822(a)(2). 



Amendments 

1994— Pub. L. 103-337 renumbered section 2540 of this 
title as this section. 

§ 2539b. Availability of samples, drawings, infor- 
mation, equipment, materials, and certain 
services 

(a) Authority. — The Secretary of Defense and 
the Secretaries of the military departments, 
under regulations prescribed by the Secretary of 
Defense and when determined by the Secretary 
of Defense or the Secretary concerned to be in 
the interest of national defense, may each — 

(1) sell, rent, lend, or give samples, drawings, 
and manufacturing or other information (sub- 
ject to the rights of third parties) to any per- 
son or entity; 

(2) sell, rent, or lend government equipment 
or materials to any person or entity — 

(A) for use in independent research and de- 
velopment programs, subject to the condi- 
tion that the equipment or material be used 
exclusively for such research and develop- 
ment; or 

(B) for use in demonstrations to a friendly 
foreign government; 

(3) make available to any person or entity, 
at an appropriate fee, the services of any gov- 
ernment laboratory, center, range, or other 
testing facility for the testing of materials, 
equipment, models, computer software, and 
other items; and 

(4) make available to any person or entity, 
through leases, contracts, or other appropriate 
arrangements, facilities, services, and equip- 
ment of any government laboratory, research 
center, or range, if the facilities, services, and 
equipment provided will not be in direct com- 
petition with the domestic private sector. 

(b) Confidentiality of Test Results. — The 
results of tests performed with services made 
available under subsection (a)(3) are confidential 
and may not be disclosed outside the Federal 
Government without the consent of the persons 
for whom the tests are performed. 

(c) Fees. — Fees made available under sub- 
sections (a)(3) and (a)(4) shall be established in 
the regulations prescribed pursuant to sub- 
section (a). Such fees may not exceed the 
amount necessary to recoup the direct and indi- 
rect costs involved, such as direct costs of utili- 
ties, contractor support, and salaries of person- 
nel that are incurred by the United States to 
provide for the testing. 

(d) Use of Fees. — Fees received under sub- 
sections (a)(3) and (a)(4) may be credited to the 
appropriations or other funds of the activity 
making such services available. 

(Added Pub. L. 103-160, div. A, title VIII, 
§ 822(b)(1), Nov. 30, 1993, 107 Stat. 1705, §2541; re- 
numbered § 2539b, Pub. L. 103-337, div. A, title X, 
§1070(a)(13)(A), Oct. 5, 1994, 108 Stat. 2856; amend- 
ed Pub. L. 103-355, title III, §3022, Oct. 13, 1994, 
108 Stat. 3333; Pub. L. 104-106, div. A, title VIII, 
§804, div. D, title XLIII, § 4321(a)(8), Feb. 10, 1996, 
110 Stat. 390, 671; Pub. L. 106-65, div. A, title X, 
§1066(a)(23), Oct. 5, 1999, 113 Stat. 771; Pub. L. 
110-181, div. A, title II, §232, Jan. 28, 2008, 122 
Stat. 46.) 
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Amendments 

2008— Subsec. (a)(4). Pub. L. 110-181, §232(1), added par. 
(4). 

Subsec. (c). Pub. L. 110-181, §232(2), struck out "for 
services" before "made available" and substituted 
"subsections (a)(3) and (a)(4)" for "subsection (a)(3)". 

Subsec. (d). Pub. L. 110-181, §232(3), struck out "for 
services made available" after "Fees received" and sub- 
stituted "subsections (a)(3) and (a)(4)" for "subsection 
(a)(3)". 

1999— Subsec. (a). Pub. L. 106-65 substituted "Sec- 
retaries of the military departments" for "secretaries 
of the military departments". 

1996— Subsec. (a). Pub. L. 104-106, § 4321(a)(8), made 
technical correction to Pub. L. 103-355, §3022. See 1994 
Amendment note below. 

Subsec. (c). Pub. L. 104-106, §804, inserted "and indi- 
rect" after "recoup the direct". 

1994— Pub. L. 103-337 renumbered section 2541 of this 
title as this section. 

Subsec. (a). Pub. L. 103-355, §3022, as amended by Pub. 
L. 104-106, §4321(a)(8), inserted "rent," after "sell," in 
par. (1) and ", rent," after "sell" in par. (2). 

Effective Date of 1996 Amendment 

Section 4321(a) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Oct. 
13, 1994, and as if included in Pub. L. 103-355 as enacted. 

SUBCHAPTER VI— DEFENSE EXPORT LOAN 
GUARANTEES 

Sec. 

2540. Establishment of loan guarantee program. 

2540a. Transferability. 

2540b. Limitations. 

2540c. Fees charged and collected. 

2540d. Definitions. 

§ 2540. Establishment of loan guarantee program 

(a) Establishment. — In order to meet the na- 
tional security objectives in section 2501(a) of 
this title, the Secretary of Defense shall estab- 
lish a program under which the Secretary may 
issue guarantees assuring a lender against losses 
of principal or interest, or both principal and in- 
terest, arising out of the financing of the sale or 
long-term lease of defense articles, defense serv- 
ices, or design and construction services to a 
country referred to in subsection (b). 

(b) Covered Countries— The authority under 
subsection (a) applies with respect to the follow- 
ing countries: 

(1) A member nation of the North Atlantic 
Treaty Organization (NATO). 

(2) A country designated as of March 31, 1995, 
as a major non-NATO ally pursuant to section 
2350a(i)(3) of this title, as in effect on that 
date. 

(3) A country in Central Europe that, as de- 
termined by the Secretary of State — 

(A) has changed its form of national gov- 
ernment from a nondemocratic form of gov- 
ernment to a democratic form of govern- 
ment since October 1, 1989; or 

(B) is in the process of changing its form of 
national government from a nondemocratic 
form of government to a democratic form of 
government. 

(4) A noncommunist country that was a 
member nation of the Asia Pacific Economic 
Cooperation (APEC) as of October 31, 1993. 

(c) Authority Subject to Provisions of Ap- 
propriations. — The Secretary may guarantee a 



loan under this subchapter only to such extent 
or in such amounts as may be provided in ad- 
vance in appropriations Acts. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1321(a)(1), Feb. 10, 1996, 110 Stat. 475; amended 
Pub. L. 108-375, div. A, title X, § 1084(d)(21), Oct. 
28, 2004, 118 Stat. 2062.) 

Prior Provisions 

A prior section 2540, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 141, §2511; renumbered §2521, Nov. 5, 1990, Pub. L. 
101-510, div. A, title VIII, § 823(a)(2), 104 Stat. 1600; re- 
numbered §2540, Dec. 5, 1991, Pub. L. 102-190, div. A, 
title VIII, § 821(e)(3), 105 Stat. 1432, related to availabil- 
ity or issuance to reserve components of supplies, serv- 
ices, and facilities of armed forces, prior to repeal by 
Pub. L. 103-337, div. A, title XVI, §§ 1664(c)(2), 1691, Oct. 
5, 1994, 108 Stat. 3012, 3026, effective Dec. 1, 1994. See sec- 
tion 18502 of this title. 

Another prior section 2540 was renumbered section 
2539a of this title. 

Amendments 

2004— Subsec. (b)(2). Pub. L. 108-375 inserted ", as in 
effect on that date" before period at end. 

Authority To Issue Loan Guarantees 

Pub. L. 108-287, title VIII, §8065, Aug. 5, 2004, 118 Stat. 
985, provided that: "To the extent authorized by sub- 
chapter VI of chapter 148 of title 10, United States 
Code, for the current fiscal year and hereafter the Sec- 
retary of Defense may issue loan guarantees in support 
of United States defense exports not otherwise provided 
for: Provided, That the total contingent liability of the 
United States for guarantees issued under the author- 
ity of this section may not exceed $15,000,000,000: Pro- 
vided further, That the exposure fees charged and col- 
lected by the Secretary for each guarantee shall be paid 
by the country involved and shall not be financed as 
part of a loan guaranteed by the United States: Pro- 
vided further, That the Secretary shall provide quar- 
terly reports to the Committees on Appropriations, 
Armed Services, and Foreign Relations of the Senate 
and the Committees on Appropriations, Armed Serv- 
ices, and International Relations [now Committee on 
Foreign Affairs] in the House of Representatives on the 
implementation of this program: Provided further, That 
amounts charged for administrative fees and deposited 
to the special account provided for under section 
2540c(d) of title 10, shall be available for paying the 
costs of administrative expenses of the Department of 
Defense that are attributable to the loan guarantee 
program under subchapter VI of chapter 148 of title 10, 
United States Code." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 108-87, title VIII, §8066, Sept. 30, 2003, 117 Stat. 
1087. 

Pub. L. 107-248, title VIII, §8067, Oct. 23, 2002, 116 Stat. 
1551. 

Pub. L. 107-117, div. A, title VIII, §8073, Jan. 10, 2002, 
115 Stat. 2264. 

Pub. L. 106-259, title VIII, §8071, Aug. 9, 2000, 114 Stat. 
690. 

Pub. L. 106-79, title VIII, §8075, Oct. 25, 1999, 113 Stat. 
1246. 

Pub. L. 105-262, title VIII, §8075, Oct. 17, 1998, 112 Stat. 
2314. 

Pub. L. 105-56, title VIII, §8081, Oct. 8, 1997, 111 Stat. 
1237. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8093], Sept. 30, 1996, 110 Stat. 3009-71, 3009-107. 

Pub. L. 104-61, title VIII, §8075, Dec. 1, 1995, 109 Stat. 
665. 

Report on Defense Export Loan Guarantee 
Program 

Pub. L. 104-106, div. A, title XIII, § 1321(b), Feb. 10, 
1996, 110 Stat. 477, provided that, not later than two 
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years after Feb. 10, 1996, the President was to submit to 
Congress a report on the loan guarantee program estab- 
lished pursuant to this section. 

§ 2540a. Transferability 

A guarantee issued under this subchapter shall 
be fully and freely transferable. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1321(a)(1), Feb. 10, 1996, 110 Stat. 476.) 

§ 2540b. Limitations 

(a) Terms and Conditions of Loan Guaran- 
tees. — In issuing a guarantee under this sub- 
chapter for a medium-term or long-term loan, 
the Secretary may not offer terms and condi- 
tions more beneficial than those that would be 
provided to the recipient by the Export-Import 
Bank of the United States under similar circum- 
stances in conjunction with the provision of 
guarantees for nondefense articles and services. 

(b) Losses Arising From Fraud or Misrepre- 
sentation. — No payment may be made under a 
guarantee issued under this subchapter for a loss 
arising out of fraud or misrepresentation for 
which the party seeking payment is responsible. 

(c) No Right of Acceleration.— The Sec- 
retary of Defense may not accelerate any guar- 
anteed loan or increment, and may not pay any 
amount, in respect of a guarantee issued under 
this subchapter, other than in accordance with 
the original payment terms of the loan. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1321(a)(1), Feb. 10, 1996, 110 Stat. 476.) 

§ 2540c. Fees charged and collected 

(a) Exposure Fees.— The Secretary of Defense 
shall charge a fee (known as "exposure fee") for 
each guarantee issued under this subchapter. 

(b) Amount of Exposure Fee.— To the extent 
that the cost of the loan guarantees under this 
subchapter is not otherwise provided for in ap- 
propriations Acts, the fee imposed under sub- 
section (a) with respect to a loan guarantee 
shall be fixed in an amount that is sufficient to 
meet potential liabilities of the United States 
under the loan guarantee. 

(c) Payment Terms. — The fee under subsection 
(a) for each guarantee shall become due as the 
guarantee is issued. In the case of a guarantee 
for a loan which is disbursed incrementally, and 
for which the guarantee is correspondingly is- 
sued incrementally as portions of the loan are 
disbursed, the fee shall be paid incrementally in 
proportion to the amount of the guarantee that 
is issued. 

(d) Administrative Fees.— (1) The Secretary 
of Defense shall charge a fee for each guarantee 
issued under this subchapter to reflect the addi- 
tional administrative costs of the Department of 
Defense that are directly attributable to the ad- 
ministration of the program under this sub- 
chapter. Such fees shall be credited to a special 
account in the Treasury. Amounts in the special 
account shall be available, to the extent and in 
amounts provided in appropriations Acts, for 
paying the costs of administrative expenses of 
the Department of Defense that are attributable 
to the loan guarantee program under this sub- 
chapter. 



(2)(A) If for any fiscal year amounts in the spe- 
cial account established under paragraph (1) are 
not available (or are not anticipated to be avail- 
able) in a sufficient amount for administrative 
expenses of the Department of Defense for that 
fiscal year that are directly attributable to the 
administration of the program under this sub- 
chapter, the Secretary may use amounts cur- 
rently available for operations and maintenance 
for Defense-wide activities, not to exceed 
$500,000 in any fiscal year, for those expenses. 

(B) The Secretary shall, from funds in the spe- 
cial account established under paragraph (1), re- 
plenish operations and maintenance accounts 
for amounts expended under subparagraph (A) as 
soon as the Secretary determines practicable. 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1321(a)(1), Feb. 10, 1996, 110 Stat. 476; amended 
Pub. L. 106-398, §1 [[div. A], title X, §1081(a)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-284.) 

Amendments 

2000— Subsec. (d). Pub. L. 106-398 designated existing 
provisions as par. (1) and added par. (2). 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title X, §1081(b), (c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-284, provided that: 

"(b) Effective Date. — Paragraph (2) of section 
2540c(d) of title 10, United States Code, as added by sub- 
section (a), shall take effect on October 1, 2000. 

"(c) Limitation Pending Submission of Report. — The 
Secretary of Defense may not exercise the authority 
provided by paragraph (2) of section 2540c(d) of title 10, 
United States Code, as added by subsection (a), until 
the Secretary submits to Congress a report on the oper- 
ation of the Defense Export Loan Guarantee Program 
under subchapter V of chapter 148 of title 10, United 
States Code. The report shall include the following: 

"(1) A discussion of the effectiveness of the loan 
guarantee program in furthering the sale of United 
States defense articles, defense services, and design 
and construction services to nations that are speci- 
fied in section 2540(b) of such title, to include a com- 
parison of the loan guarantee program with other 
United States Government programs that are in- 
tended to contribute to the sale of United States de- 
fense articles, defense services, and design and con- 
struction services and other comparisons the Sec- 
retary determines to be appropriate. 

"(2) A discussion of the requirements and resources 
(including personnel and funds) for continued admin- 
istration of the loan guarantee program by the De- 
fense Department, to include — 

"(A) an itemization of the requirements nec- 
essary and resources available (or that could be 
made available) to administer the loan guarantee 
program for each of the following entitles: the De- 
fense Security Cooperation Agency, the Depart- 
ment of Defense International Cooperation Office, 
and other Defense Department agencies, offices, or 
activities as the Secretary may specify; and 

"(B) for each such activity, agency, or office, a 
comparison of the use of Defense Department per- 
sonnel exclusively to administer, manage, and over- 
see the program with the use of contracted com- 
mercial entities to administer and manage the pro- 
gram. 

"(3) Any legislative recommendations that the Sec- 
retary believes could improve the effectiveness of the 
program. 

"(4) A determination made by the Secretary of De- 
fense indicating which Defense Department agency, 
office, or other activity should administer, manage, 
and oversee the loan guarantee program to increase 
sales of United States defense articles, defense serv- 
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ices, and design and construction services, such de- 
termination to be made based on the information and 
analysis provided in the report." 

§ 2540d. Definitions 

In this subchapter: 

(1) The terms "defense article", "defense 
services", and "design and construction serv- 
ices" have the meanings given those terms in 
section 47 of the Arms Export Control Act (22 
U.S.C. 2794). 

(2) The term "cost", with respect to a loan 
guarantee, has the meaning given that term in 
section 502 of the Congressional Budget and 
Impoundment Control Act of 1974 (2 U.S.C. 
661a). 

(Added Pub. L. 104-106, div. A, title XIII, 
§ 1321(a)(1), Feb. 10, 1996, 110 Stat. 477.) 

SUBCHAPTER VII — CRITICAL INFRASTRUC- 
TURE PROTECTION LOAN GUARANTEES 

Sec. 

2541. Establishment of loan guarantee program. 
2541a. Fees charged and collected. 
2541b. Administration. 

2541c. Transferability, additional limitations, and 

definition. 
2541d. Reports. 

§2541. Establishment of loan guarantee program 

(a) Establishment. — In order to meet the na- 
tional security objectives in section 2501(a) of 
this title, the Secretary of Defense shall estab- 
lish a program under which the Secretary may 
issue guarantees assuring lenders against losses 
of principal or interest, or both principal and in- 
terest, for loans made to qualified commercial 
firms to fund, in whole or in part, any of the fol- 
lowing activities: 

(1) The improvement of the protection of the 
critical infrastructure of the commercial 
firms. 

(2) The refinancing of improvements pre- 
viously made to the protection of the critical 
infrastructure of the commercial firms. 

(b) Qualified Commercial Firms.— For pur- 
poses of this section, a qualified commercial 
firm is a company or other business entity (in- 
cluding a consortium of such companies or other 
business entities, as determined by the Sec- 
retary) that the Secretary determines — 

(1) conducts a significant level of its re- 
search, development, engineering, and manu- 
facturing activities in the United States; 

(2) is a company or other business entity the 
majority ownership or control of which is by 
United States citizens or is a company or 
other business of a parent company that is in- 
corporated in a country the government of 
which — 

(A) encourages the participation of firms 
so owned or controlled in research and devel- 
opment consortia to which the government 
of that country provides funding directly or 
provides funding indirectly through inter- 
national organizations or agreements; and 

(B) affords adequate and effective protec- 
tion for the intellectual property rights of 
companies incorporated in the United 
States; 



(3) provides technology products or services 
critical to the operations of the Department of 
Defense; 

(4) meets standards of prevention of 
cyberterrorism applicable to the Department 
of Defense; and 

(5) agrees to submit the report required 
under section 2541d of this title. 

(c) Loan Limits. — The maximum amount of 
loan principal guaranteed during a fiscal year 
under this section may not exceed $10,000,000, 
with respect to all borrowers. 

(d) Goals and Standards. — The Secretary 
shall prescribe regulations setting forth goals 
for the use of the loan guarantees provided 
under this section and standards for evaluating 
whether those goals are met by each entity re- 
ceiving such loan guarantees. 

(e) Authority Subject to Provisions of Ap- 
propriations. — The Secretary may guarantee a 
loan under this subchapter only to such extent 
or in such amounts as may be provided in ad- 
vance in appropriations Acts. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-258.) 

Prior Provisions 

A prior section 2541 was renumbered section 2551 of 
this title. 

Another prior section 2541 was renumbered section 
2539b of this title. 

§ 2541a. Fees charged and collected 

(a) Fee Required. — The Secretary of Defense 
shall assess a fee for providing a loan guarantee 
under this subchapter. 

(b) Amount of Fee. — The amount of the fee 
shall be not less than 75 percent of the amount 
incurred by the Secretary to provide the loan 
guarantee. 

(c) Special Account.— (1) Such fees shall be 
credited to a special account in the Treasury. 

(2) Amounts in the special account shall be 
available, to the extent and in amounts provided 
in appropriations Acts, for paying the costs of 
administrative expenses of the Department of 
Defense that are attributable to the loan guar- 
antee program under this subchapter. 

(3) (A) If for any fiscal year amounts in the spe- 
cial account established under paragraph (1) are 
not available (or are not anticipated to be avail- 
able) in a sufficient amount for administrative 
expenses of the Department of Defense for that 
fiscal year that are directly attributable to the 
administration of the program under this sub- 
chapter, the Secretary may use amounts cur- 
rently available for operations and maintenance 
for Defense-wide activities, not to exceed 
$500,000 in any fiscal year, for those expenses. 

(B) The Secretary shall, from funds in the spe- 
cial account established under paragraph (1), re- 
plenish operations and maintenance accounts 
for amounts expended under subparagraph (A). 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-259.) 

§ 2541b. Administration 

(a) Agreements Required.— The Secretary of 
Defense may enter into one or more agreements, 
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each with an appropriate Federal or private en- 
tity, under which such entity may, under this 
subchapter — 

(1) process applications for loan guarantees; 

(2) administer repayment of loans; and 

(3) provide any other services to the Sec- 
retary to administer this subchapter. 

(b) Treatment of Costs. — The costs of such 
agreements shall be considered, for purposes of 
the special account established under section 
2541a(c), to be costs of administrative expenses 
of the Department of Defense that are attrib- 
utable to the loan guarantee program under this 
subchapter. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-259.) 

§ 2541c. Transferability, additional limitations, 
and definition 

The following provisions of subchapter VI of 
this chapter apply to guarantees issued under 
this subchapter: 

(1) Section 2540a, relating to transferability 
of guarantees. 

(2) Subsections (b) and (c) of section 2540b, 
providing limitations. 

(3) Section 2540d(2), providing a definition of 
the term "cost". 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-260; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(24), Dec. 28, 2001, 115 Stat. 1224.) 

Amendments 

2001— Pub. L. 107-107 substituted "subchapter" for 
"subtitle" in two places In Introductory provisions. 

§2541d. Reports 

The Secretary of Defense shall require each 
qualified commercial firm for which a loan is 
guaranteed under this subchapter to submit to 
the Secretary a report on the improvements fi- 
nanced or refinanced with the loan. The report 
shall include an assessment of the value of the 
improvements for the protection of the critical 
infrastructure of that commercial firm. The 
Secretary shall prescribe the time for submit- 
ting the report. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-260; 
amended Pub. L. 108-136, div. A, title X, 
§1031(a)(25), Nov. 24, 2003, 117 Stat. 1598.) 

Prior Provisions 

Prior sections 2542 to 2550 were renumbered sections 
2552 to 2560 of this title, respectively. 

Amendments 

2003— Pub. L. 108-136 struck out subsec. (a) designa- 
tion and heading and struck out subsec. (b) which di- 
rected that the Secretary of Defense annually submit 
to Congress a report on the loan guarantee program 
under this subchapter. 

CHAPTER 149— DEFENSE ACQUISITION 
SYSTEM 



Sec. 

2546. Civilian management of the defense acquisi- 

tion system. 

2547. Acquisition-related functions of chiefs of the 

armed forces. 

2548. Performance assessments of the defense ac- 

quisition system. 

Prior Provisions 

A prior chapter 149, comprised of sections 2511 to 2518, 
relating to manufacturing technology, was repealed, 
except for sections 2517 and 2518, by Pub. L. 102-484, div. 
D, title XLII, § 4202(a), Oct. 23, 1992, 106 Stat. 2659. Sec- 
tions 2517 and 2518 of that chapter were renumbered 
sections 2523 and 2522, respectively, of this chapter by 
Pub. L. 102-484, div. D, title XLII, §§ 4232(a), 4233(a), Oct. 
23, 1992, 106 Stat. 2687, and were subsequently repealed. 

Another prior chapter 149, comprised of section 2511, 
was successively renumbered chapter 150 of this title, 
comprised of section 2521, then chapter 152 of this title, 
comprised of section 2540 et seq. 

A prior chapter 150, comprised of sections 2521 to 2526, 
relating to development of dual-use critical tech- 
nologies, was repealed, except for sections 2524 to 2526, 
by Pub. L. 102-484, div. D, title XLII, § 4202(a), Oct. 23, 
1992, 106 Stat. 2659. Sections 2524, 2525, and 2526 of that 
chapter were renumbered sections 2513, 2517, and 2518, 
respectively, of this chapter by Pub. L. 102-484, div. D, 
title XLII, §§ 4223(a), 4227(a), 4228, Oct. 23, 1992, 106 Stat. 
2681, 2685. Section 2513 of this chapter was subsequently 
repealed. 

Another prior chapter 150, comprised of section 2521, 
was renumbered chapter 152 of this title, comprised of 
section 2540 et seq. 

§ 2545. Definitions 

In this chapter: 

(1) The term "acquisition" has the meaning 
provided in section 4(16) 1 of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 
403(16)). 

(2) The term "defense acquisition system" 
means the workforce engaged in carrying out 
the acquisition of property and services for 
the Department of Defense; the management 
structure responsible for directing and over- 
seeing the acquisition of property and services 
for the Department of Defense; and the statu- 
tory, regulatory, and policy framework that 
guides the acquisition of property and services 
for the Department of Defense. 

(3) The term "element of the defense acquisi- 
tion system" means an organization that em- 
ploys members of the acquisition workforce, 
carries out acquisition functions, and focuses 
primarily on acquisition. 

(4) The term "acquisition workforce" has 
the meaning provided in section 101(a)(18) of 
this title. 

(Added Pub. L. 111-383, div. A, title VIII, § 861(a), 
Jan. 7, 2011, 124 Stat. 4288.) 

References in Text 

Section 4(16) of the Office of Federal Procurement 
Policy Act, referred to in par. (1), means section 4(16) 
of Pub. L. 93-400, which was classified to section 403(16) 
of former Title 41, Public Contracts, and was repealed 
and restated as section 131 of Title 41, Public Contracts, 
by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 
3855. For disposition of sections of former Title 41, see 
Disposition Table preceding section 101 of Title 41. 

Prior Provisions 

A prior section 2545 was renumbered section 2555 of 
this title. 
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Short Title op 2011 Amendment 

Pub. L. 111-383, div. A, title VIII, §860, Jan. 7, 2011, 124 
Stat. 428Y, provided that: "This subtitle [subtitle P 
(§§860-896) of title VIII of div. A of Pub. L. 111-383, en- 
acting- this chapter and sections 139e, 1701a, 1722b, 1748, 
1762, and 2508 of this title, amending sections 101, 1723, 
1746, 2302, 2500, 2501, 2505, and 2506 of this title, enacting 
provisions set out as notes under sections 1723, 1748, 
2222, 2302, 2306a, 2330, and 2501 of this title, amending 
provisions set out as notes under section 2371 of this 
title and section 637 of Title 15, Commerce and Trade, 
and repealing provisions set out as notes under sections 
1701 and 1723 of this title] may be cited as the 'Improve 
Acquisition Act of 2010'." 

§2546. Civilian management of the defense ac- 
quisition system 

(a) Responsibility op the Under Secretary 
of Defense for Acquisition, Technolocy, and 
Logistics. — Subject to the authority, direction 
and control of the Secretary of Defense, the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics shall be responsible 
for the management of the defense acquisition 
system and shall exercise such control of the 
system and perform such duties as are necessary 
to ensure the successful and efficient operation 
of the defense acquisition system, including the 
duties enumerated and assigned to the Under 
Secretary elsewhere in this title. 

(b) Responsibility of the Service Acquisi- 
tion Executives. — Subject to the direction of 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics on matters pertain- 
ing to acquisition, and subject to the authority, 
direction, and control of the Secretary of the 
military department concerned, a service acqui- 
sition executive of a military department shall 
be responsible for the management of elements 
of the defense acquisition system in that mili- 
tary department and shall exercise such control 
of the system and perform such duties as are 
necessary to ensure the successful and efficient 
operation of such elements of the defense acqui- 
sition system. 

(Added Pub. L. 111-383, div. A, title VIII, § 861(a), 
Jan. 7, 2011, 124 Stat. 4288.) 

Prior Provisions 

A prior section 2546 was renumbered section 2556 of 
this title. 

§2547. Acquisition-related functions of chiefs of 
the armed forces 

(a) Performance of Certain Acquisition-re- 
lated Functions.— The Secretary of Defense 
shall ensure that the Chief of Staff of the Army, 
the Chief of Naval Operations, the Chief of Staff 
of the Air Force, and the Commandant of the 
Marine Corps assist the Secretary of the mili- 
tary department concerned in the performance 
of the following acquisition-related functions of 
such department: 

(1) The development of requirements relat- 
ing to the defense acquisition system (subject, 
where appropriate, to validation by the Joint 
Requirements Oversight Council pursuant to 
section 181 of this title). 

(2) The coordination of measures to control 
requirements creep in the defense acquisition 
system. 



(3) The development of career paths in acqui- 
sition for military personnel (as required by 
section 1722a of this title). 

(4) The assignment and training of contract- 
ing officer representatives when such rep- 
resentatives are required to be members of the 
armed forces because of the nature of the con- 
tract concerned. 

(b) Rule of Construction. — Nothing in this 
section shall be construed to affect the assign- 
ment of functions under section 3014(c)(1)(A), 
section 5014(c)(1)(A), or section 8014(c)(1)(A) of 
this title, except as explicitly provided in this 
section. 

(c) Definitions. — In this section: 

(1) The term "requirements creep" means 
the addition of new technical or operational 
specifications after a requirements document 
is approved by the appropriate validation au- 
thority for the requirements document. 

(2) The term "requirements document" 
means a document produced in the require- 
ments process that is provided for an acquisi- 
tion program to guide the subsequent develop- 
ment, production, and testing of the program 
and that — 

(A) justifies the need for a materiel ap- 
proach, or an approach that is a combination 
of materiel and non-materiel, to satisfy one 
or more specific capability gaps; 

(B) details the information necessary to 
develop an increment of militarily useful, 
logistically supportable, and technically ma- 
ture capability, including key performance 
parameters; or 

(C) identifies production attributes re- 
quired for a single increment of a program. 

(Added Pub. L. 111-383, div. A, title VIII, § 861(a), 
Jan. 7, 2011, 124 Stat. 4289.) 

Prior Provisions 

A prior section 2547 was renumbered section 2557 of 
this title. 

§2548. Performance assessments of the defense 
acquisition system 

(a) Performance Assessments Required.— 
Not later than 180 days after the date of the en- 
actment of the Ike Skelton National Defense 
Authorization Act for Fiscal Year 2011, the Sec- 
retary of Defense, acting through the Under Sec- 
retary of Defense for Acquisition, Technology, 
and Logistics, the Director of Procurement and 
Acquisition Policy, and the Director of the Of- 
fice of Performance Assessment and Root Cause 
Analysis, shall issue guidance, with detailed im- 
plementation instructions, for the Department 
of Defense to provide for periodic independent 
performance assessments of elements of the de- 
fense acquisition system for the purpose of— 

(1) determining the extent to which such ele- 
ments of the defense acquisition system de- 
liver value to the Department of Defense, tak- 
ing into consideration the performance ele- 
ments identified in subsection (b); 

(2) assisting senior officials of the Depart- 
ment of Defense in identifying and developing 
lessons learned from best practices and short- 
comings in the performance of such elements 
of the defense acquisition system; and 
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(3) assisting senior officials of the Depart- 
ment of Defense in developing acquisition 
workforce excellence under section 1701a of 
this title 1 

(b) Areas Considered in Performance As- 
sessments. — (1) Each performance assessment 
conducted pursuant to subsection (a) shall con- 
sider, at a minimum — 

(A) the extent to which acquisitions con- 
ducted by the element of the defense acquisi- 
tion system under review meet applicable 
cost, schedule, and performance objectives; 
and 

(B) the staffing and quality of the acquisi- 
tion workforce and the effectiveness of the 
management of the acquisition workforce, in- 
cluding workforce incentives and career paths. 

(2) The Secretary of Defense shall ensure that 
the performance assessments required by this 
section are appropriately tailored to reflect the 
diverse nature of the work performed by each 
element of the defense acquisition system. In 
addition to the mandatory areas under para- 
graph (1), a performance assessment may con- 
sider, as appropriate, specific areas of acquisi- 
tion concern, such as — 

(A) the selection of contractors, including — 

(i) the extent of competition and the use of 
exceptions to competition requirements; 

(ii) compliance with Department of De- 
fense policies regarding the participation of 
small business concerns and various cat- 
egories of small business concerns, including 
the use of contract bundling and the avail- 
ability of non-bundled contract vehicles; 

(iii) the quality of market research; 

(iv) the effective consideration of contrac- 
tor past performance; and 

(v) the number of bid protests, the extent 
to which such bid protests have been suc- 
cessful, and the reasons for such success; 

(B) the negotiation of contracts, including — 

(i) the appropriate application of section 
2306a of this title (relating to truth in nego- 
tiations); 

(ii) the appropriate use of contract types 
appropriate to specific procurements; 

(iii) the appropriate use of performance re- 
quirements; 

(iv) the appropriate acquisition of tech- 
nical data and other rights and assets nec- 
essary to support long-term sustainment and 
follow-on procurement; and 

(v) the timely definitization of any un- 
definitized contract actions; and 

(C) the management of contractor perform- 
ance, including — 

(i) the assignment of appropriately quali- 
fied contracting officer representatives and 
other contract management personnel; 

(ii) the extent of contract disputes, the 
reasons for such disputes, and the extent to 
which they have been successfully addressed; 

(iii) the appropriate consideration of long- 
term sustainment and energy efficiency ob- 
jectives; and 

(iv) the appropriate use of integrated test- 
ing. 
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(c) Contents of Guidance. — The guidance is- 
sued pursuant to subsection (a) shall ensure that 
each element of the defense acquisition system 
is subject to a performance assessment under 
this section not less often than once every four 
years, and shall address, at a minimum — 

(1) the designation of elements of the defense 
acquisition system that are subject to per- 
formance assessment at an organizational 
level that ensures such assessments can be 
performed in an efficient and integrated man- 
ner; 

(2) the frequency with which such perform- 
ance assessments should be conducted; 

(3) goals, standards, tools, and metrics for 
use in conducting performance assessments; 

(4) the composition of the teams designated 
to perform performance assessments; 

(5) any phase-in requirements needed to en- 
sure that qualified staff are available to per- 
form performance assessments; 

(6) procedures for tracking the implementa- 
tion of recommendations made pursuant to 
performance assessments; 

(7) procedures for developing and disseminat- 
ing lessons learned from performance assess- 
ments; and 

(8) procedures for ensuring that information 
from performance assessments are retained 
electronically and are provided in a timely 
manner to the Under Secretary of Defense for 
Acquisition, Technology, and Logistics and 
the Director of the Office of Performance As- 
sessment and Root Cause Analysis as needed 
to assist them in performing their responsibil- 
ities under this section. 

(d) Performance Goals Under Government 
Performance Results Act of 1993. — Beginning 
with fiscal year 2012, the annual performance 
plan prepared by the Department of Defense pur- 
suant to section 1115 of title 31 shall include ap- 
propriate performance goals for elements of the 
defense acquisition system. 

(e) Reporting Requirements. — Beginning with 
fiscal year 2012 — 

(1) the annual report prepared by the Sec- 
retary of Defense pursuant to section 1116 of 
title 31, United States Code, shall address the 
Department's success in achieving perform- 
ance goals established pursuant to such sec- 
tion for elements of the defense acquisition 
system; and 

(2) the annual report prepared by the Direc- 
tor of the Office of Performance Assessment 
and Root Cause Analysis pursuant to section 
103(f) of the Weapon Systems Acquisition Re- 
form Act of 2009 (10 U.S.C. 2430 note), shall in- 
clude information on the activities under- 
taken by the Department pursuant to such 
section, including a summary of significant 
findings or recommendations arising out of 
performance assessments. 

(Added Pub. L. 111-383, div. A, title VIII, § 861(a), 
Jan. 7, 2011, 124 Stat. 4289.) 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (a), is the date of enactment of 
Pub. L. 111-383, which was approved Jan. 7, 2011. 

The Government Performance Results Act of 1993, re- 
ferred to in subsec. (d), probably means the Govern- 
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ment Performance and Results Act of 1993, Pub. L. 
103-62, Aug. 3, 1993, 107 Stat. 285, which enacted section 
306 of Title 5, Government Organization and Employ- 
ees, sections 1115 to 1119, 9703, and 9704 of Title 31, 
Money and Finance, and sections 2801 to 2805 of Title 39, 
Postal Service, amended section 1105 of Title 31, and en- 
acted provisions set out as notes under sections 1101 
and 1115 of Title 31. For complete classification of this 
Act to the Code, see Short Title of 1993 Amendment 
note set out under section 1101 of Title 31 and Tables. 

Section 103 of the Weapon Systems Acquisition Re- 
form Act of 2009, referred to in subsec. (e)(2), is section 
103 of Pub. L. 111-23, which was formerly set out as a 
note under section 2430 of this title, and was trans- 
ferred, renumbered as section 2438 of this title, and 
amended by Pub. L. 111-383, div. A, title IX, § 901(d), 
(k)(l)(F), Jan. 7, 2011, 124 Stat. 4321, 4325. 

Prior Provisions 

A prior section 2548 was renumbered section 2558 of 
this title. 

CHAPTER 152— ISSUE OF SUPPLIES, 
SERVICES, AND FACILITIES 

Sec. 

2551. Equipment and barracks: national veterans' 

organizations. 

2552. Equipment for instruction and practice: 

American National Red Cross. 

2553. Equipment and services: Presidential inau- 

gural ceremonies. 

2554. Equipment and other services: Boy Scout 

Jamborees. 

2555. Transportation services: international Girl 

Scout events. 

2556. Shelter for homeless; incidental services. 

2557. Excess nonlethal supplies: availability for hu- 

manitarian relief, domestic emergency as- 
sistance, and homeless veterans assistance. 

2558. National military associations: assistance at 

national conventions. 

2559. Provision of medical care to foreign military 

and diplomatic personnel: reimbursement 
required; waiver for provision of reciprocal 
services. 

2560. Aircraft and vehicles: limitation on leasing to 

non-Federal agencies. 

2561. Humanitarian assistance. 

2562. Limitation on use of excess construction or 

fire equipment from Department of Defense 
stocks in foreign assistance or military 
sales programs. 

2563. Articles and services of industrial facilities: 

sale to persons outside the Department of 
Defense. 

2564. Provision of support for certain sporting 

events. 

2564a. Provision of assistance for adaptive sports 
programs for members of the armed forces. 

2565. Nuclear test monitoring equipment: furnish- 

ing to foreign governments. 

2566. Space and services: provision to military wel- 

fare societies. 
[2567. Repealed.] 

2568. Retention of combat uniforms by members 
deployed in support of contingency oper- 
ations. 

Prior Provisions 

Chapter was comprised of subchapter I, former sec- 
tion 2540, and subchapter II, sections 2541 to 2553, prior 
to amendment by Pub. L. 104-106, div. A, title XV, 
§1503(a)(29), Feb. 10, 1996, 110 Stat. 512, which struck out 
headings for subchapters I and II. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 589(b), Dec. 31, 
2011, 125 Stat. 1438, which directed amendment of table 



of sections at the beginning of this chapter by adding 
item 2564a after the item relating to section 717, was 
executed by adding item 2564a after item 2564, to reflect 
the probable intent of Congress. 

Pub. L. 111-383, div. A, title X, § 1074(b)(2), Jan. 7, 2011, 
124 Stat. 4368, substituted "Excess nonlethal supplies: 
availability for humanitarian relief, domestic emer- 
gency assistance, and homeless veterans assistance" 
for "Excess nonlethal supplies: availability for home- 
less veteran initiatives and humanitarian relief" in 
item 2557. 

2008— Pub. L. 110-181, div. A, title III, § 376(b), title X, 
§§1063(a)(12), 1068(b)(2), Jan. 28, 2008, 122 Stat. 84, 322, 
326, inserted period at end of item 2567 and then struck 
out item 2567 "Supplies, services, and equipment: provi- 
sion in major public emergencies" and added item 2568. 

2006— Pub. L. 109-364, div. A, title X, § 1076(b)(2), Oct. 
17, 2006, 120 Stat. 2406, added item 2567. 

2002— Pub. L. 107-314, div. A, title X, § 1066(b), Dec. 2, 
2002, 116 Stat. 2656, added item 2566. 

2001— Pub. L. 107-107, div. A, title III, § 361(b)(2), title 
XII, § 1201(a)(2), Dec. 28, 2001, 115 Stat. 1065, 1245, sub- 
stituted "Excess nonlethal supplies: availability for 
homeless veteran initiatives and humanitarian relief" 
for "Excess nonlethal supplies: humanitarian relief" in 
item 2557 and substituted "2565." for "2555." in item 
2565. 

2000— Pub. L. 106-398, §1 [[div. A], title X, §1033(b)(2), 
title XII, §1203(b)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260, 1654A-325, renumbered items 2541 to 2554 as 
2551 to 2564, respectively, and added item 2555 "Nuclear 
test monitoring equipment: furnishing to foreign gov- 
ernments" at end. 

1997— Pub. L. 105-85, div. A, title X, § 1073(c)(2)(B), 
Nov. 18, 1997, 111 Stat. 1904, amended directory language 
of Pub. L. 104-201, § 367(b). See 1996 Amendment note 
below. 

1996— Pub. L. 104-201, div. A, title III, § 367(b), Sept. 23, 
1996, 110 Stat. 2497, as amended by Pub. L. 105-85, div. 
A, title X, § 1073(c)(2)(B), Nov. 18, 1997, 111 Stat. 1904, 
added item 2554. 

Pub. L. 104-201, div. A, title III, § 366(b), Sept. 23, 1996, 
110 Stat. 2496, substituted "Equipment and services: 
Presidential inaugural ceremonies" for "Equipment: 
Inaugural Committee" in item 2543. 

Pub. L. 104-106, div. A, title XV, §1503(a)(29), Feb. 10, 
1996, 110 Stat. 512, struck out subchapter analysis con- 
sisting of items for subchapters I "Issue to the Armed 
Forces" and II "Issue of Serviceable Material Other 
Than to the Armed Forces" and struck out headings for 
subchapters I "ISSUE TO THE ARMED FORCES" and 
II "ISSUE OF SERVICEABLE MATERIAL OTHER 
THAN TO THE ARMED FORCES". 

1994— Pub. L. 103-337, div. A, title III, § 339(a)(2), title 
XVI, §1671(b)(14), Oct. 5, 1994, 108 Stat. 2720, 3014, struck 
out item 2540 "Reserve components: supplies, services, 
and facilities" and added item 2553. 

1992— Pub. L. 102-484, div. A, title III, § 304(c)(2), div. 
D, title XLIII, § 4304(b), Oct. 23, 1992, 106 Stat. 2362, 2700, 
added items 2551 and 2552. 

1991— Pub. L. 102-190, div. A, title VIII, § 821(e)(1), (2), 
Dec. 5, 1991, 105 Stat. 1431, substituted "152" for "150" 
as chapter number, "ISSUE OF SUPPLIES, SERV- 
ICES, AND FACILITIES" for "ISSUE TO ARMED 
FORCES" as chapter heading, added subchapter analy- 
sis and subchapter I heading, renumbered item 2521 as 
2540, and substituted subchapter II heading for former 
chapter 151 heading "ISSUE OF SERVICEABLE MATE- 
RIAL OTHER THAN TO ARMED FORCES". 

1990— Pub. L. 101-510, div. A, title VIII, § 823(a)(1), 
(b)(2), title XIV, § 1481(f)(2), (g)(2), Nov. 5, 1990, 104 Stat. 
1600, 1602, 1707, substituted "150" for "149" as chapter 
number, renumbered item 2511 as 2521, and added items 
2549 and 2550. 

1989— Pub. L. 101-189, div. A, title III, § 329(a)(2), Nov. 
29, 1989, 103 Stat. 1417, added item 2548. 

1985— Pub. L. 99-145, title XIV, § 1454(b), Nov. 8, 1985, 99 
Stat. 761, added item 2547. 

1983— Pub. L. 98-94, title III, § 305(a)(2), Sept. 24, 1983, 
97 Stat. 629, added item 2546. 
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1978— Pub. L. 95-492, §2, Oct. 20, 1978, 92 Stat. 1642, 
added item 2545. 

1972— Pub. L. 92-249, Mar. 10, 1972, 86 Stat. 62, added 
item 2544. 

1958— Pub. L. 85-861, §1(48)(B), Sept. 2, 1958, 72 Stat. 
1459, added item 2543. 

§2551. Equipment and barracks: national veter- 
ans' organizations 

(a) The Secretary of a military department, 
under conditions prescribed by him, may lend 
cots, blankets, pillows, mattresses, bed sacks, 
and other supplies under the jurisdiction of that 
department to any recognized national veterans' 
organization for use at its national or state con- 
vention or national youth athletic or recreation 
tournament. He may, under conditions pre- 
scribed by him, also permit the organization to 
use unoccupied barracks under the jurisdiction 
of that department for such an occasion. 

(b) Property lent under subsection (a) may be 
delivered on terms and at times agreed upon by 
the Secretary of the military department con- 
cerned and representatives of the veterans' orga- 
nization. However, the veterans' organization 
must defray any expense incurred by the United 
States in the delivery, return, rehabilitation, or 
replacement of that property, as determined by 
the Secretary. 

(c) The Secretary of the military department 
concerned shall require a good and sufficient 
bond for the return in good condition of prop- 
erty lent or used under subsection (a). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 142, §2541; re- 
numbered §2551, Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2541(a) 


5:150m. 


Aug-. 1. 1949, oh. 372, 63 


2541(b) 


5:150n. 


Stat. 483. 


2541(0) 


5:150o. 





In subsection (a), the word "may" is substituted for 
the words "are authorized to * * * at their discretion". 
The word "supplies" is substituted for the words "arti- 
cles or equipment". The words "available" and "as may 
be needed" are omitted as surplusage. The words 
"under the jurisdiction of that department" are sub- 
stituted for the words "of the Army, Navy, or Air 
Force" and "under their respective jurisdictions". 

In subsection (b), the words "prior to any such con- 
ventions or national youth athletic or recreation tour- 
naments" are omitted as surplusage. 

In subsection (c), the words "require of" are sub- 
stituted for the words "take from". 

Prior Provisions 

A prior section 2551 was renumbered section 2561 of 
this title. 

Amendments 

2000— Pub. L. 106-398 renumbered section 2541 of this 
title as this section. 

§2552. Equipment for instruction and practice: 
American National Red Cross 

The Secretary of a military department, under 
regulations to be prescribed by him, may lend 
equipment under the jurisdiction of that depart- 
ment that is on hand, and that can be tempo- 



rarily spared, to any organization formed by the 
American National Red Cross that needs it for 
instruction and practice for the purpose of aid- 
ing the Army, Navy, or Air Force in time of war. 
The Secretary shall by regulation require the 
immediate return, upon request, of equipment 
lent under this section. The Secretary shall re- 
quire a bond, in double the value of the property 
issued under this section, for the care and safe- 
keeping of that property and for its return when 
required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 142, §2542; re- 
numbered §2552, Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2542 


10:1255. 


May 8, 1914, J. Res. 15, 38 




10:1256. 


Stat. 771. 




34:549. 






34:550. 





The word "may" is substituted for the words "is au- 
thorized * * * at his discretion", in 10:1255 and 34:549. 
The word "lend" is substituted for the word "issue", in 
10:1255 and 34:549. The words "proper", "to be", "out of 
equipment for medical or other establishments", and 
"belonging to the Government", in 10:1255 and 34:549, 
are omitted as surplusage. The words "that needs it" 
are substituted for the words "as may appear to be re- 
quired". The words "under the jurisdiction of that de- 
partment" are inserted for clarity. The words "upon re- 
quest" are substituted for the words "when called for 
by the authority which issued them". 

Prior Provisions 

A prior section 2552 was renumbered section 2562 of 
this title. 

Amendments 

2000— Pub. L. 106-398 renumbered section 2542 of this 
title as this section. 

§2553. Equipment and services: Presidential in- 
augural ceremonies 

(a) Assistance Authorized.— The Secretary of 
Defense may, with respect to the ceremonies re- 
lating to the inauguration of a President, pro- 
vide the assistance referred to in subsection (b) 
to— 

(1) the Presidential Inaugural Committee; 
and 

(2) the congressional Joint Inaugural Com- 
mittee. 

(b) Assistance. — Assistance that may be pro- 
vided under subsection (a) is the following: 

(1) Planning and carrying out activities re- 
lating to security and safety. 

(2) Planning and carrying out ceremonial ac- 
tivities. 

(3) Loan of property. 

(4) Any other assistance that the Secretary 
considers appropriate. 

(c) Reimbursement.— (1) The Presidential In- 
augural Committee shall reimburse the Sec- 
retary for any costs incurred in connection with 
the provision to the committee of assistance re- 
ferred to in subsection (b)(4). 

(2) Costs reimbursed under paragraph (1) shall 
be credited to the appropriations from which the 
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costs were paid. The amount credited to an ap- 
propriation shall be proportionate to the 
amount of the costs charged to that appropria- 
tion. 

(d) Loaned Property. — With respect to prop- 
erty loaned for a presidential inauguration 
under subsection (b)(3), the Presidential Inau- 
gural Committee shall — 

(1) return that property within nine days 
after the date of the ceremony inaugurating 
the President; 

(2) give good and sufficient bond for the re- 
turn in good order and condition of that prop- 
erty; 

(3) indemnify the United States for any loss 
of, or damage to, that property; and 

(4) defray any expense incurred for the deliv- 
ery, return, rehabilitation, replacement, or op- 
eration of that property. 

(e) Definitions. — In this section: 

(1) The term "Presidential Inaugural Com- 
mittee" means the committee referred to in 
section 501 of title 36 that is appointed with re- 
spect to the inauguration of a President-elect 
and Vice President-elect. 

(2) The term "congressional Joint Inaugural 
Committee" means the joint committee of the 
Senate and House of Representatives referred 
to in section 507 of title 36 that is appointed 
with respect to the inauguration of a Presi- 
dent-elect and Vice President-elect. 

(Added Pub. L. 85-861, §1(48)(A), Sept. 2, 1958, 72 
Stat. 1458, §2543; amended Pub. L. 96-513, title V, 
§511(81), Dec. 12, 1980, 94 Stat. 2927; Pub. L. 
104-201, div. A, title III, § 366(a), Sept. 23, 1996, 110 
Stat. 2495; Pub. L. 105-225, § 4(a)(2), Aug. 12, 1998, 
112 Stat. 1498; renumbered §2553, Pub. L. 106-398, 
§1 [[div. A], title X, § 1033(b)(1)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-260.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2543(a) 


36:726 (1st sentence). 


Aug. 6, 1956, ch. 974, 


2543(b) 


36:726 (less 1st and 2d 


§§ 1(b)(1) (as applicable 




sentences). 


to §6), 6, 70 Stat. 1049, 


2543(0) 


36:721(b)(l) (as applicable 


1050. 




to 36:726). 






36:726 (2d sentence). 





In subsection (a), the words "under section 721 of title 
36" are Inserted for clarity. The words "ensigns" and 
"Red Cross flags" are omitted as covered by the word 
"flags". 

In subsection (b), the words "and the whole without 
expense to the United States" are omitted as surplus- 
age. 

In subsection (c), the words "nine days after the date 
of the ceremony inaugurating the President" are sub- 
stituted for the words "five days after the end of the in- 
augural period", in 36:726 (2d sentence), and 36:721(b)(l). 

Prior Provisions 

A prior section 2553 was renumbered section 2563 of 
this title. 

Amendments 

2000— Pub. L. 106-398 renumbered section 2543 of this 
title as this section. 

1998— Subsec. (e)(1). Pub. L. 105-225, § 4(a)(2)(A), sub- 
stituted "section 501 of title 36" for "subsection (b)(2) 
of the first section of the Presidential Inaugural Cere- 
monies Act (36 U.S.C. 721)". 

Subsec. (e)(2). Pub. L. 105-225, § 4(a)(2)(B), substituted 
"section 507 of title 36" for "the proviso In section 9 of 



the Presidential Inaugural Ceremonies Act (36 U.S.C. 
729)". 

1996— Pub. L. 104-201 substituted "Equipment and 
services: Presidential inaugural ceremonies" for 
"Equipment: Inaugural Committee" in section catch- 
line and amended text generally. Prior to amendment, 
text read as follows: 

"(a) The Secretary of Defense, under such conditions 
as he may prescribe, may lend, to an Inaugural Com- 
mittee established under the first section of the Presi- 
dential Inaugural Ceremonies Act (36 U.S.C. 721), hos- 
pital tents, smaller tents, camp appliances, hospital 
furniture, Gags other than battle flags, flagpoles, lit- 
ters, and ambulances and the services of their drivers, 
that can be spared without detriment to the public 
service. 

"(b) The Inaugural Committee must give a good and 
sufficient bond for the return in good order and condi- 
tion of property lent under subsection (a). 

"(c) Property lent under subsection (a) shall be re- 
turned within nine days after the date of the ceremony 
inaugurating the President. The Inaugural Committee 
shall — 

"(1) indemnify the United States for any loss of, or 
damage to, property lent under subsection (a); and 

"(2) defray any expense incurred for the delivery, 
return, rehabilitation, replacement, or operation of 
that property." 

1980— Subsec. (a). Pub. L. 96-513 substituted "the first 
section of the Presidential Inaugural Ceremonies Act 
(36 U.S.C. 721)" for "section 721 of title 36". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§2554. Equipment and other services: Boy Scout 
Jamborees 

(a) The Secretary of Defense is hereby author- 
ized, under such regulations as he may pre- 
scribe, to lend to the Boy Scouts of America, for 
the use and accommodation of Scouts, Scouters, 
and officials who attend any national or world 
Boy Scout Jamboree, such cots, blankets, com- 
missary equipment, flags, refrigerators, and 
other equipment and without reimbursement, 
furnish services and expendable medical sup- 
plies, as may be necessary or useful to the ex- 
tent that items are in stock and items or serv- 
ices are available. 

(b) Such equipment is authorized to be deliv- 
ered at such time prior to the holding of any na- 
tional or world Boy Scout Jamboree, and to be 
returned at such time after the close of any such 
jamboree, as may be agreed upon by the Sec- 
retary of Defense and the Boy Scouts of Amer- 
ica. No expense shall be incurred by the United 
States Government for the delivery, return, re- 
habilitation, or replacement of such equipment. 

(c) The Secretary of Defense, before delivering 
such property, shall take from the Boy Scouts of 
America, good and sufficient bond for the safe 
return of such property in good order and condi- 
tion, and the whole without expense to the 
United States. 

(d) The Secretary of Defense is hereby author- 
ized under such regulations as he may prescribe, 
to provide, without expense to the United States 
Government, transportation from the United 
States or military commands overseas, and re- 
turn, on vessels of the Military Sealift Com- 
mand or aircraft of the Air Mobility Command 
for (1) those Boy Scouts, Scouters, and officials 
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certified by the Boy Scouts of America, as rep- 
resenting the Boy Scouts of America at any na- 
tional or world Boy Scout Jamboree, and (2) the 
equipment and property of such Boy Scouts, 
Scouters, and officials and the property loaned 
to the Boy Scouts of America, by the Secretary 
of Defense pursuant to this section to the extent 
that such transportation will not interfere with 
the requirements of military operations. 

(e) Before furnishing any transportation under 
subsection (d), the Secretary of Defense shall 
take from the Boy Scouts of America, a good 
and sufficient bond for the reimbursement to 
the United States by the Boy Scouts of America, 
of the actual costs of transportation furnished 
under this section. 

(f) Amounts paid to the United States to reim- 
burse it for expenses incurred under subsection 
(b) and for the actual costs of transportation 
furnished under subsection (d) shall be credited 
to the current applicable appropriations or 
funds to which such expenses and costs were 
charged and shall be available for the same pur- 
poses as such appropriations or funds. 

(g) In the case of a Boy Scout Jamboree held 
on a military installation, the Secretary of De- 
fense may provide personnel services and logis- 
tical support at the military installation in ad- 
dition to the support authorized under sub- 
sections (a) and (d). 

(h) Other departments of the Federal Govern- 
ment are authorized, under such regulations as 
may be prescribed by the Secretary thereof, to 
provide to the Boy Scouts of America, equip- 
ment and other services, under the same condi- 
tions and restrictions prescribed in the preced- 
ing subsections for the Secretary of Defense. 

(i) (l) The Secretary of Defense shall provide at 
least the same level of support under this sec- 
tion for a national or world Boy Scout Jamboree 
as was provided under this section for the pre- 
ceding national or world Boy Scout Jamboree. 

(2) The Secretary of Defense may waive para- 
graph (1), if the Secretary — 

(A) determines that providing the support 
subject to paragraph (1) would be detrimental 
to the national security of the United States; 
and 

(B) submits to Congress a report containing 
such determination in a timely manner, and 
before the waiver takes effect. 

(Added Pub. L. 92-249, Mar. 10, 1972, 86 Stat. 62, 
§2544; amended Pub. L. 104-106, div. A, title III, 
§376, Feb. 10, 1996, 110 Stat. 283; renumbered 
§2554, Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-2601; Pub. L. 107-107, div. A, title IX, 
§ 931(a), Dec. 28, 2001, 115 Stat. 1200; Pub. L. 
109-148, div. A, title VIII, § 8126(c)(2), Dec. 30, 
2005, 119 Stat. 2729; Pub. L. 109-163, div. A, title 
X, §1058(c), Jan. 6, 2006, 119 Stat. 3443.) 

Codification 

Pub. L. 109-148, § 8126(c)(2), and Pub. L. 109-163, 
§ 1058(c), amended this section by adding substantially 
identical subsecs. (i). The subsec. (i) added by Pub. L. 
109-148, § 8126(c)(2), was subsequently omitted on au- 
thority of Pub. L. 109-364, § 1071(f)(1), (3), which repealed 
Pub. L. 109-148, § 8126(c)(2), and provided that the 
amendments by Pub. L. 109-148, § 8126(c)(2), and Pub. L. 
109-163, § 1058(c), to this section be executed so as to ap- 



pear only once in the law as amended. See Reconcili- 
ation of Duplicate Enactments note and 2005 and 2006 
Amendment notes below. 

Prior Provisions 

A prior section 2554 was renumbered section 2564 of 
this title. 

Amendments 

2006— Subsec. (i). Pub. L. 109-163 added subsec. (i). See 
Codification note above. 

2005— Subsec. (i). Pub. L. 109-148 added subsec. (i) 
which read as follows: 

"(i)(l) The Secretary of Defense shall provide at least 
the same level of support under this section for a na- 
tional or world Boy Scout Jamboree as was provided 
under this section for the preceding national or world 
Boy Scout Jamboree. 

"(2) The Secretary of Defense may waive paragraph 
(1), if the Secretary — 

"(A) determines that providing the support subject 

to paragraph (1) would be detrimental to the national 

security of the United States; and 
"(B) reports such a determination to the Congress 

in a timely manner, and before such support is not 

provided." 

See Codification note above. 

2001— Subsec. (d). Pub. L. 107-107 substituted "Air Mo- 
bility Command" for "Military Airlift Command". 

2000— Pub. L. 106-398 renumbered section 2544 of this 
title as this section. 

1996— Subsecs. (g), (h). Pub. L. 104-106 added subsec. 
(g) and redesignated former subsec. (g) as (h). 

Reconciliation op Duplicate Enactments 

Pub. L. 109-364, div. A, title X, § 1071(f)(1), Oct. 17, 2006, 
120 Stat. 2402, as amended by Pub. L. 110-181, div. A, 
title X, §1063(c)(10), Jan. 28, 2008, 122 Stat. 323, provided 
that: "In executing to section 2554 of title 10, United 
States Code, the amendments made by section 8126(c)(2) 
of Public Law 109-148 [adding subsec. (i) to this section] 
(119 Stat. 2729) and section 1058(c) of Public Law 109-163 
[adding subsec. (i) to this section] (119 Stat. 3443), such 
amendments shall be executed so as to appear only 
once in the law as amended." 

Support for Scout Jamborees 

Pub. L. 109-148, div. A, title VIII, § 8126(c)(1), Dec. 30, 
2005, 119 Stat. 2729, which set forth congressional find- 
ings in support of youth organization events, such as 
the Boy Scouts of America's National Scout Jamboree, 
was repealed by Pub. L. 109-364, div. A, title X, 
§ 1071(f)(3), Oct. 17, 2006, 120 Stat. 2402. 

§2555. Transportation services: international 
Girl Scout events 

(a) The Secretary of Defense is authorized, 
under such regulations as he may prescribe, to 
provide, without expense to the United States 
Government, transportation from the United 
States or military commands overseas, and re- 
turn, on vessels of the Military Sealift Com- 
mand or aircraft of the Air Mobility Command 
for (1) those Girl Scouts and officials certified 
by the Girl Scouts of the United States of Amer- 
ica as representing the Girl Scouts of the United 
States of America at any International World 
Friendship Event or Troops on Foreign Soil 
meeting which is endorsed and approved by the 
National Board of Directors of the Girl Scouts of 
the United States of America and is conducted 
outside of the United States, (2) United States 
citizen delegates coming from outside of the 
United States to triennial meetings of the Na- 
tional Council of the Girl Scouts of the United 
States of America, and (3) the equipment and 
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property of such Girl Scouts and officials, to the 
extent that such transportation will not inter- 
fere with the requirements of military oper- 
ations. 

(b) Before furnishing any transportation under 
subsection (a), the Secretary of Defense shall 
take from the Girl Scouts of the United States 
of America a good and sufficient bond for the re- 
imbursement to the United States by the Girl 
Scouts of the United States of America, of the 
actual costs of transportation furnished under 
subsection (a). 

(c) Amounts paid to the United States to reim- 
burse it for the actual costs of transportation 
furnished under subsection (a) shall be credited 
to the current applicable appropriations or 
funds to which such costs were charged and shall 
be available for the same purposes as such ap- 
propriations or funds. 

(Added Pub. L. 95-492, §1, Oct. 20, 1978, 92 Stat. 
1642, §2545; renumbered §2555, Pub. L. 106-398, §1 
[[div. A], title X, § 1033(b)(1)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-260; Pub. L. 107-107, div. A, title 
IX, § 931(a), Dec. 28, 2001, 115 Stat. 1200.) 

Codification 

Another section 2555 was renumbered section 2565 of 
this title. 

Amendments 

2001— Subsec. (a). Pub. L. 107-107 substituted "Air Mo- 
bility Command" for "Military Airlift Command". 

2000— Pub. L. 106-398 renumbered section 2545 of this 
title as this section. 

§ 2556. Shelter for homeless; incidental services 

(a) (1) The Secretary of a military department 
may make military installations under his juris- 
diction available for the furnishing of shelter to 
persons without adequate shelter. The Secretary 
may, incidental to the furnishing of such shel- 
ter, provide services as described in subsection 
(b). Shelter and incidental services provided 
under this section may be provided without re- 
imbursement. 

(2) The Secretary concerned shall carry out 
this section in cooperation with appropriate 
State and local governmental entities and chari- 
table organizations. The Secretary shall, to the 
maximum extent practicable, use the services 
and personnel of such entities and organizations 
in determining to whom and the circumstances 
under which shelter is furnished under this sec- 
tion. 

(b) Services that may be provided incident to 
the furnishing of shelter under this section are 
the following: 

(1) Utilities. 

(2) Bedding. 

(3) Security. 

(4) Transportation. 

(5) Renovation of facilities. 

(6) Minor repairs undertaken specifically to 
make suitable space available for shelter to be 
provided under this section. 

(7) Property liability insurance. 

(c) Shelter and incidental services may only be 
provided under this section to the extent that 
the Secretary concerned determines will not 
interfere with military preparedness or ongoing 
military functions. 



(d) The Secretary concerned may provide bed- 
ding for support of shelters for the homeless 
that are operated by entities other than the De- 
partment of Defense. Bedding may be provided 
under this subsection without reimbursement, 
but may only be provided to the extent that the 
Secretary determines that the provision of such 
bedding will not interfere with military require- 
ments. 

(e) The Secretary of Defense shall prescribe 
regulations for the administration of this sec- 
tion. 

(Added Pub. L. 98-94, title III, § 305(a)(1), Sept. 24, 
1983, 97 Stat. 628, §2546; amended Pub. L. 99-167, 
title VIII, §825, Dec. 3, 1985, 99 Stat. 992; renum- 
bered §2556, Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 

Amendments 

2000— Pub. L. 106-398 renumbered section 2546 of this 
title as this section. 

1985— Subsecs. (d), (e). Pub. L. 99-167 added subsec. (d) 
and redesignated former subsec. (d) as (e). 

Effective Date 

Section 305(b) of Pub. L. 98-94 provided that: "Section 
2546 [now 2556] of title 10, United States Code, as added 
by subsection (a), shall take effect on October 1, 1983." 

§ 2557. Excess nonlethal supplies: availability for 
humanitarian relief, domestic emergency as- 
sistance, and homeless veterans assistance 

(a) (1) The Secretary of Defense may make 
available for humanitarian relief purposes any 
nonlethal excess supplies of the Department of 
Defense. In addition, the Secretary may make 
nonlethal excess supplies of the Department 
available to support domestic emergency assist- 
ance activities. 

(2) The Secretary of Defense may make excess 
clothing, shoes, sleeping bags, and related non- 
lethal excess supplies available to the Secretary 
of Veterans Affairs for distribution to homeless 
veterans and programs assisting homeless veter- 
ans. The transfer of nonlethal excess supplies to 
the Secretary of Veterans Affairs under this 
paragraph shall be without reimbursement. 

(b) (1) Excess supplies made available for hu- 
manitarian relief purposes under this section 
shall be transferred to the Secretary of State, 
who shall be responsible for the distribution of 
such supplies. 

(2) Excess supplies made available under this 
section to support domestic emergency assist- 
ance activities shall be transferred to the Sec- 
retary of Homeland Security. The Secretary of 
Defense may provide assistance in the distribu- 
tion of such supplies at the request of the Sec- 
retary of Homeland Security. 

(c) This section does not constitute authority 
to conduct any activity which, if carried out as 
an intelligence activity by the Department of 
Defense, would require a notice to the intel- 
ligence committees under title V of the National 
Security Act of 1947 (50 U.S.C. 413 et seq.). 

(d) In this section: 

(1) The term "nonlethal excess supplies" 
means property, other than real property, of 
the Department of Defense — 

(A) that is excess property, as defined in 

regulations of the Department of Defense; 

and 
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(B) that is not a weapon, ammunition, or 
other equipment or material that is designed 
to inflict serious bodily harm or death. 

(2) The term "intelligence committees" 
means the Select Committee on Intelligence 
of the Senate and the Permanent Select Com- 
mittee on Intelligence of the House of Rep- 
resentatives. 

(Added Pub. L. 99-145, title XIV, § 1454(a), Nov. 8, 
1985, 99 Stat. 761, §2547; amended Pub. L. 100-26, 
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
101-510, div. A, title XIII, § 1322(a)(10), Nov. 5, 
1990, 104 Stat. 1671; Pub. L. 102-88, title VI, 
§ 602(c)(3), Aug. 14, 1991, 105 Stat. 444; renumbered 
§2557, Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-260; 
Pub. L. 107-107, div. A, title III, § 361(a), (b)(1), 
Dec. 28, 2001, 115 Stat. 1064, 1065; Pub. L. 111-383, 
div. A, title X, § 1074(a), (b)(1), Jan. 7, 2011, 124 
Stat. 4368.) 

References in Text 

The National Security Act of 1947, referred to in sub- 
sec, (c), is act July 26, 1947, ch. 343, 61 Stat. 495, as 
amended. Title V of the Act Is classified generally to 
subchapter III (§413 et seq.) of chapter 15 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 401 of Title 50 and Tables. 

Amendments 

2011— Pub. L. 111-383, §1074(b)(l), substituted "Excess 
nonlethal supplies: availability for humanitarian relief, 
domestic emergency assistance, and homeless veterans 
assistance" for "Excess nonlethal supplies: availability 
for homeless veteran initiatives and humanitarian re- 
lief" in section catchline. 

Subsec. (a)(1). Pub. L. 111-383, § 1074(a)(1), Inserted at 
end "In addition, the Secretary may make nonlethal 
excess supplies of the Department available to support 
domestic emergency assistance activities." 

Subsec. (b). Pub. L. 111-383, § 1074(a)(2), designated ex- 
isting provisions as par. (1) and added par. (2). 

2001— Pub. L. 107-107, § 361(b)(1), Inserted "availability 
for homeless veteran Initiatives and" before "humani- 
tarian relief" in section catchline. 

Subsec. (a). Pub. L. 107-107, § 361(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

2000— Pub. L. 106-398 renumbered section 2547 of this 
title as this section. 

1991— Subsec. (c). Pub. L. 102-88 struck out par. (1) 
which read as follows: "a finding under section 662 of 
the Foreign Assistance Act of 1961 (22 U.S.C. 2422); or", 
struck out par. (2) designation, and substituted "title V 
of the National Security Act of 1947 (50 U.S.C. 413 et 
seq.)" for "section 501(a)(1) of the National Security 
Act of 1947 (50 U.S.C. 413)". 

1990— Subsecs. (d), (e). Pub. L. 101-510 redesignated 
subsec. (e) as (d) and struck out former subsec. (d) 
which read as follows: 

"(1) The Secretary of State shall submit an annual 
report on the disposition of all excess supplies trans- 
ferred by the Secretary of Defense to the Secretary of 
State under this section during the preceding year. 

"(2) Such reports shall be submitted to the Commit- 
tees on Armed Services and on Foreign Relations of the 
Senate and the Committees on Armed Services and on 
Foreign Affairs of the House of Representatives. 

"(3) Such reports shall be submitted not later than 
June 1 of each year." 

1987— Subsec. (e)(1), (2). Pub. L. 100-26 inserted "The 
term" after each par. designation and struck out upper- 
case letter of first word after first quotation marks in 
each par. and substituted lowercase letter. 



§ 2558. National military associations: assistance 
at national conventions 

(a) Authority To Provide Services.— The 
Secretary of a military department may provide 
services described in subsection (c) in connec- 
tion with an annual conference or convention of 
a national military association. 

(b) CONDITIONS FOR PROVIDING SERVICES. — 

Services may be provided under this section 
only if— 

(1) the provision of the services in any case 
is approved in advance by the Secretary con- 
cerned; 

(2) the services can be provided in conjunc- 
tion with training in appropriate military 
skills; and 

(3) the services can be provided within exist- 
ing funds otherwise available to the Secretary 
concerned. 

(c) Covered Services. — Services that may be 
provided under this section are — 

(1) limited air and ground transportation; 

(2) communications; 

(3) medical assistance; 

(4) administrative support; and 

(5) security support. 

(d) National Military Associations.— The 
Secretary of Defense shall designate those orga- 
nizations which are national military associa- 
tions for purposes of this section. 

(e) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 101-189, div. A, title III, 
§ 329(a)(1), Nov. 29, 1989, 103 Stat. 1417, §2548; re- 
numbered §2558, Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 

Amendments 

2000— Pub. L. 106-398 renumbered section 2548 of this 
title as this section. 

Effective Date 

Section 329(b) of Pub. L. 101-189 provided that: "Sec- 
tion 2548 [now 2558] of title 10, United States Code, as 
added by subsection (a), shall take effect on the date of 
the enactment of this Act [Nov. 29, 1989]." 

§ 2559. Provision of medical care to foreign mili- 
tary and diplomatic personnel: reimburse- 
ment required; waiver for provision of recip- 
rocal services 

(a) Reimbursement Required.— Except as pro- 
vided in subsection (b), whenever the Secretary 
of Defense provides medical care in the United 
States on an inpatient basis to foreign military 
and diplomatic personnel or their dependents, 
the Secretary shall require that the United 
States be reimbursed for the costs of providing 
such care. Payments received as reimbursement 
for the provision of such care shall be credited 
to the appropriations against which charges 
were made for the provision of such care. 

(b) Waiver When Reciprocal Services Pro- 
vided United States Military Personnel.— 
Notwithstanding subsection (a), the Secretary of 
Defense may provide inpatient medical care in 
the United States without cost to military per- 
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sonnel and their dependents from a foreign 
country if comparable care is made available to 
a comparable number of United States military 
personnel and their dependents in that foreign 
country. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(f)(1), Nov. 5, 1990, 104 Stat. 1707, §2549; re- 
numbered §2559, Pub. L. 106-398, §1 [[div. A], 
title X, §1033(b)(l)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9020, Nov. 21, 1989, 
103 Stat. 1133, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 101-510, 
§ 1481(f)(3). 

Amendments 

2000— Pub. L. 106-398 renumbered section 2549 of this 
title as this section. 

§2560. Aircraft and vehicles: limitation on leas- 
ing to non-Federal agencies 

The Secretary of Defense (or Secretary of a 
military department) may not lease to a non- 
Federal agency in the United States any aircraft 
or vehicle owned or operated by the Department 
of Defense if suitable aircraft or vehicles are 
commercially available in the private sector. 
However, nothing in the preceding sentence 
shall affect authorized and established proce- 
dures for the sale of surplus aircraft or vehicles. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(g)(1), Nov. 5, 1990, 104 Stat. 1707, §2550; re- 
numbered §2560, Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9025, Nov. 21, 1989, 
103 Stat. 1134, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 101-510, 
§ 1481(g)(4). 

Amendments 

2000— Pub. L. 106-398 renumbered section 2550 of this 
title as this section. 

§2561. Humanitarian assistance 

(a) Authorized Assistance.— (1) To the extent 
provided in defense authorization Acts, funds 
authorized to be appropriated to the Depart- 
ment of Defense for a fiscal year for humani- 
tarian assistance shall be used for the purpose of 
providing transportation of humanitarian relief 
and for other humanitarian purposes worldwide. 

(2) The Secretary of Defense may use the au- 
thority provided by paragraph (1) to transport 
supplies intended for use to respond to, or miti- 
gate the effects of, an event or condition, such 
as an oil spill, that threatens serious harm to 
the environment, but only if other sources to 
provide such transportation are not readily 
available. The Secretary may require reimburse- 
ment for costs incurred by the Department of 
Defense to transport supplies under this para- 
graph. 

(b) Availability of Funds.— To the extent 
provided in appropriation Acts, funds appro- 



priated for humanitarian assistance for the pur- 
poses of this section shall remain available until 
expended. 

(c) Status Reports.— (1) The Secretary of De- 
fense shall submit to the congressional commit- 
tees specified in subsection (f) an annual report 
on the provision of humanitarian assistance pur- 
suant to this section for the prior fiscal year. 
The report shall be submitted each year at the 
time of the budget submission by the President 
for the next fiscal year. 

(2) Each report required by paragraph (1) shall 
cover all provisions of law that authorize appro- 
priations for humanitarian assistance to be 
available from the Department of Defense for 
the purposes of this section. 

(3) Each report under this subsection shall set 
forth the following information regarding ac- 
tivities during the previous fiscal year: 

(A) The total amount of funds obligated for 
humanitarian relief under this section. 

(B) The number of scheduled and completed 
transportation missions for purposes of pro- 
viding humanitarian assistance under this sec- 
tion. 

(C) A description of any transfer of excess 
nonlethal supplies of the Department of De- 
fense made available for humanitarian relief 
purposes under section 2557 of this title. The 
description shall include the date of the trans- 
fer, the entity to whom the transfer is made, 
and the quantity of items transferred. 

(d) Report Regarding Relief for Unauthor- 
ized Countries. — In any case in which the Sec- 
retary of Defense provides for the transpor- 
tation of humanitarian relief to a country to 
which the transportation of humanitarian relief 
has not been specifically authorized by law, the 
Secretary shall notify the congressional com- 
mittees specified in subsection (f) and the Com- 
mittees on Appropriations of the Senate and 
House of Representatives of the Secretary's in- 
tention to provide such transportation. The no- 
tification shall be submitted not less than 15 
days before the commencement of such trans- 
portation. 

(e) Definition. — In this section, the term "de- 
fense authorization Act" means an Act that au- 
thorizes appropriations for one or more fiscal 
years for military activities of the Department 
of Defense, including authorizations of appro- 
priations for the activities described in para- 
graph (7) of section 114(a) of this title. 

(f) Congressional Committees. — The congres- 
sional committees referred to in subsections 
(c)(1) and (d) are the following: 

(1) The Committee on Armed Services and 
the Committee on Foreign Relations of the 
Senate. 

(2) The Committee on Armed Services and 
the Committee on International Relations of 
the House of Representatives. 

(Added Pub. L. 102-484, div. A, title III, § 304(c)(1), 
Oct. 23, 1992, 106 Stat. 2361, §2551; amended Pub. 
L. 104-106, div. A, title XIII, §1312, Feb. 10, 1996, 
110 Stat. 474; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; renumbered 
§2561 and amended Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1), (c)(1)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-260; Pub. L. 108-136, div. A, title III, 
§ 312(d), Nov. 24, 2003, 117 Stat. 1430.) 
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Amendments 

2003— Subsec. (a). Pub. L. 108-136 designated existing 
provisions as par. (1) and added par. (2). 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1033(b)(1)], 
renumbered section 2551 of this title as this section. 

Subsec. (c)(3)(C). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(c)(1)], substituted "section 2557" for "section 
2547". 

1999— Subsec. (f)(2). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996— Subsec. (b). Pub. L. 104-106, §1312(1), (2), redesig- 
nated subsec. (d) as (b) and struck out former subsec. 

(b) which read as follows: "Authority To Transfer 
Funds. — To the extent provided in defense authoriza- 
tion Acts for a fiscal year, the Secretary of Defense 
may transfer to the Secretary of State funds appro- 
priated for the purposes of this section to provide for — 

"(1) the payment of administrative costs incurred 
in providing the transportation described in sub- 
section (a); and 

"(2) the purchase or other acquisition of transpor- 
tation assets for the distribution of humanitarian re- 
lief supplies in the country of destination." 
Subsec. (c). Pub. L. 104-106, §1312(1), (3), added subsec. 

(c) and struck out former subsec. (c) which read as fol- 
lows: 

"(c) Transportation op Humanitarian Relief. — (1) 
Transportation of humanitarian relief provided with 
funds appropriated for the purposes of this section shall 
be provided under the direction of the Secretary of 
State. 

"(2) Such transportation shall be provided by the 
most economical commercial or military means avail- 
able, unless the Secretary of State determines that it 
is in the national interest of the United States to pro- 
vide such transportation other than by the most eco- 
nomical means available. The means used to provide 
such transportation may include the use of aircraft and 
personnel of the reserve components of the Armed 
Forces. 

"(3) Nothing in this subsection shall be construed as 
waiving the requirements of section 2631 of this title 
and sections 901(b) and 901b of the Merchant Marine 
Act, 1936 (46 U.S.C. App. 1241(b) and 1241f)." 

Subsec. (d). Pub. L. 104-106, §1312(4), redesignated sub- 
sec. (f) as (d) and substituted "the congressional com- 
mittees specified in subsection (f) and the Committees 
on Appropriations of the Senate and House of Rep- 
resentatives of the" for "the Committees on Appropria- 
tions and on Armed Services of the Senate and House 
of Representatives, the Committee on Foreign Rela- 
tions of the Senate, and the Committee on Foreign Af- 
fairs of the House of Representatives of the". Former 
subsec. (d) redesignated (b). 

Subsec. (e). Pub. L. 104-106, §1312(3), (5), redesignated 
subsec. (g) as (e) and struck out former subsec. (e) 
which required status reports and specified time for 
submission, coverage, and contents. 

Subsec. (f). Pub. L. 104-106, §1312(6), added subsec. (f). 
Former subsec. (f) redesignated (d). 

Subsec. (g). Pub. L. 104-106, §1312(5), redesignated sub- 
sec. (g) as (e). 

Change of Name 

Committee on International Relations of House of 
Representatives changed to Committee on Foreign Af- 
fairs of House of Representatives by House Resolution 
No. 6, One Hundred Tenth Congress, Jan. 5, 2007. 

Notifications Regarding Humanitarian Relief 

Notification provided to appropriate congressional 
committees with respect to assistance under this sec- 
tion to include detailed description of items for which 
transportation is provided that are excess nonlethal 
supplies of Department of Defense, including quantity, 
acquisition value, and value at time of transportation 
of such items, see section 1504(c) of Pub. L. 103-160, set 
out in a Humanitarian and Civic Assistance note under 
section 401 of this title. 



Laws Covered by Initial Reports 

Pub. L. 102-484, div. A, title III, § 304(d), Oct. 28, 1992, 
106 Stat. 2362, provided that for purposes of subsec. (e) 
of this section, section 304 of Pub. L. 102-190 (105 Stat. 
1333) and the humanitarian relief laws referred to in 
section 304(f)(4) of Pub. L. 102-190 (as in effect on the 
day before Oct. 23, 1992) were to be considered as provi- 
sions of law that authorized appropriations for humani- 
tarian assistance to be available for the purposes of 
this section. 

§ 2562. Limitation on use of excess construction 
or fire equipment from Department of De- 
fense stocks in foreign assistance or military 
sales programs 

(a) Limitation. — Excess construction or fire 
equipment from the stocks of the Department of 
Defense may be transferred to any foreign coun- 
try or international organization pursuant to 
part II of the Foreign Assistance Act of 1961 (22 
U.S.C. 2301 et seq.) or section 21 of the Arms Ex- 
port Control Act (22 U.S.C. 2761) only if— 

(1) no department or agency of the Federal 
Government (other than the Department of 
Defense), no State, and no other person or en- 
tity eligible to receive excess or surplus prop- 
erty under subtitle I of title 40 and division C 
(except sections 3302, 3501(b), 3509, 3906, 4710, 
and 4711) of subtitle I of title 41 submits to the 
Defense Reutilization and Marketing Service a 
request for such equipment during the period 
for which the Defense Reutilization and Mar- 
keting Service accepts such a request; or 

(2) the President determines that the trans- 
fer is necessary in order to respond to an 
emergency for which the equipment is espe- 
cially suited. 

(b) Rule of Construction. — Nothing in sub- 
section (a) shall be construed to limit the au- 
thority to transfer construction or fire equip- 
ment under section 2557 of this title. 

(c) Definition. — In this section, the term 
"construction or fire equipment" includes trac- 
tors, scrapers, loaders, graders, bulldozers, dump 
trucks, generators, pumpers, fuel and water 
tankers, crash trucks, utility vans, rescue 
trucks, ambulances, hook and ladder units, com- 
pressors, and miscellaneous fire fighting equip- 
ment. 

(Added Pub. L. 102-484, div. D, title XLIII, 
§ 4304(a), Oct. 23, 1992, 106 Stat. 2699, §2552; re- 
numbered §2562 and amended Pub. L. 106-398, §1 
[[div. A], title X, § 1033(b)(1), (c)(2)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-260; Pub. L. 107-217, § 3(b)(8), 
Aug. 21, 2002, 116 Stat. 1295; Pub. L. 107-314, div. 
A, title X, § 1062(e)(1), Dec. 2, 2002, 116 Stat. 2651; 
Pub. L. 111-350, §5(b)(41), Jan. 4, 2011, 124 Stat. 
3846.) 

References in Text 

The Foreign Assistance Act of 1961, referred to in sub- 
sec. (a), is Pub. L. 87-195, Sept. 4, 1961, 75 Stat. 424, as 
amended. Part II of the Act is classified generally to 
subchapter II (§2301 et seq.) of chapter 32 of Title 22, 
Foreign Relations and Intercourse. For complete clas- 
sification of this Act to the Code, see Short Title note 
set out under section 2151 of Title 22 and Tables. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
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4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et seq.)". 

2002— Subsec. (a)(1). Pub. L. 107-217, § 3(b)(8)(A), as 
amended by Pub. L. 107-314, inserted "subtitle I of title 
40 and title III of" before "the Federal" the second 
place it appeared. 

Pub. L. 107-217, §3(b)(8)(B), substituted "(41 U.S.C. 251 
et seq.)" for "(40 U.S.C. 472 et seq.)". 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1033(b)(1)], 
renumbered section 2552 of this title as this section. 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(c)(2)], substituted "section 2557" for "section 
2547". 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title X, § 1062(e), Dec. 2, 2002, 
116 Stat. 2651, provided that the amendment made by 
section 1062(e)(1) is effective as if included in Pub. L. 
107-217 as originally enacted. 

§2563. Articles and services of industrial facili- 
ties: sale to persons outside the Department 
of Defense 

(a) Authority To Sell Outside DOD.— (1) The 
Secretary of Defense may sell in accordance 
with this section to a person outside the Depart- 
ment of Defense articles and services referred to 
in paragraph (2) that are not available from any 
United States commercial source. 

(2)(A) Except as provided in subparagraph (B), 
articles and services referred to in paragraph (1) 
are articles and services that are manufactured 
or performed by any working-capital funded in- 
dustrial facility of the armed forces. 

(B) The authority in this section does not 
apply to sales of articles and services by a work- 
ing-capital funded Army industrial facility (in- 
cluding a Department of the Army arsenal) that 
manufactures large caliber cannons, gun 
mounts, recoil mechanisms, ammunition, muni- 
tions, or components thereof, which are gov- 
erned by regulations required by section 4543 of 
this title. 

(b) Designation of Participating Industrial 
Facilities. — The Secretary may designate fa- 
cilities referred to in subsection (a) as the facili- 
ties from which articles and services manufac- 
tured or performed by such facilities may be 
sold under this section. 

(c) Conditions for Sales.— (1) A sale of arti- 
cles or services may be made under this section 
only if— 

(A) the Secretary of Defense determines that 
the articles or services are not available from 
a commercial source in the United States; 

(B) the purchaser agrees to hold harmless 
and indemnify the United States, except as 
provided in paragraph (3), from any claim for 
damages or injury to any person or property 
arising out of the articles or services; 

(C) the articles or services can be substan- 
tially manufactured or performed by the in- 
dustrial facility concerned with only inciden- 
tal subcontracting; 

(D) it is in the public interest to manufac- 
ture the articles or perform the services; 

(E) the Secretary determines that the sale of 
the articles or services will not interfere with 
the military mission of the industrial facility 
concerned; and 

(F) the sale of the goods and services is made 
on the basis that it will not interfere with per- 



formance of work by the industrial facility 
concerned for the Department of Defense. 

(2) The Secretary of Defense may waive the 
condition in paragraph (1)(A) and subsection 
(a)(1) that an article or service must be not 
available from a United States commercial 
source in the case of a particular sale if the Sec- 
retary determines that the waiver is necessary 
for reasons of national security and notifies 
Congress regarding the reasons for the waiver. 

(3) Paragraph (1)(B) does not apply in any case 
of willful misconduct or gross negligence or in 
the case of a claim by a purchaser of articles or 
services under this section that damages or in- 
jury arose from the failure of the Government to 
comply with quality, schedule, or cost perform- 
ance requirements in the contract to provide the 
articles or services. 

(d) Methods of Sale. — (1) The Secretary shall 
permit a purchaser of articles or services under 
this section to use advance incremental funding 
to pay for the articles or services. 

(2) In the sale of articles and services under 
this section, the Secretary shall — 

(A) charge the purchaser, at a minimum, the 
variable costs, capital improvement costs, and 
equipment depreciation costs that are associ- 
ated with the articles or services sold; 

(B) enter into a firm, fixed-price contract or, 
if agreed by the purchaser, a cost reimburse- 
ment contract for the sale; and 

(C) develop and maintain (from sources 
other than appropriated funds) working cap- 
ital to be available for paying design costs, 
planning costs, procurement costs, and other 
costs associated with the articles or services 
sold. 

(e) Deposit of Proceeds. — Proceeds from sales 
of articles and services under this section shall 
be credited to the funds, including working cap- 
ital funds and operation and maintenance funds, 
incurring the costs of manufacture or perform- 
ance. 

(f) Relationship to Arms Export Control 
Act. — Nothing in this section shall be construed 
to affect the application of the export controls 
provided for in section 38 of the Arms Export 
Control Act (22 U.S.C. 2778) to items which in- 
corporate or are produced through the use of an 
article sold under this section. 

(g) Definitions. — In this section: 

(1) The term "advance incremental fund- 
ing", with respect to a sale of articles or serv- 
ices, means a series of partial payments for 
the articles or services that includes — 

(A) one or more partial payments before 
the commencement of work or the incurring 
of costs in connection with the manufacture 
of the articles or the performance of the 
services, as the case may be; and 

(B) subsequent progress payments that re- 
sult in full payment being completed as the 
required work is being completed. 

(2) The term "not available", with respect to 
an article or service proposed to be sold under 
this section, means that the article or service 
is unavailable from a commercial source in 
the required quantity and quality or within 
the time required. 

(3) The term "variable costs", with respect 
to sales of articles or services, means the costs 
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that are expected to fluctuate directly with 
the volume of sales and — 

(A) in the case of articles, the volume of 
production necessary to satisfy the sales or- 
ders; or 

(B) in the case of services, the extent of 
the services sold. 

(Added Pub. L. 103-337, div. A, title III, 
§ 339(a)(1), Oct. 5, 1994, 108 Stat. 2718, §2553; 
amended Pub. L. 106-65, div. A, title III, 
§ 331(a)(2), (b), Oct. 5, 1999, 113 Stat. 566, 567; re- 
numbered §2563, Pub. L. 106-398, §1 [[div. A], 
title X, § 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-260; Pub. L. 107-107, div. A, title III, 
§ 343(a), Dec. 28, 2001, 115 Stat. 1061.) 

Amendments 

2001— Subsec. (c)(1)(B). Pub. L. 107-107, § 343(a)(1), sub- 
stituted "as provided in paragraph (3)" for "in any case 
of willful misconduct or gross negligence". 

Subsec. (c)(3). Pub. L. 107-107, § 343(a)(2), added par. 
(3). 

2000— Pub. L. 106-398 renumbered section 2553 of this 
title as this section. 

1999— Subsec. (c). Pub. L. 106-65, § 331(a)(2), designated 
existing provisions as par. (1), redesignated former 
pars. (1) to (6) as subpars. (A) to (P), respectively, of 
par. (1), and added par. (2). 

Subsec. (g)(2), (3). Pub. L. 106-65, § 331(b), added par. 
(2) and redesignated former par. (2) as (3). 

Effective Date 

Section 339(b) of Pub. L. 103-337 provided that: "Sec- 
tion 2553 [now 2563] of title 10, United States Code, as 
added by subsection (a), shall take effect on April 1, 
1995." 

§2564. Provision of support for certain sporting 
events 

(a) Security and Safety Assistance.— At the 
request of a Federal, State, or local government 
agency responsible for providing law enforce- 
ment services, security services, or safety serv- 
ices, the Secretary of Defense may authorize the 
commander of a military installation or other 
facility of the Department of Defense or the 
commander of a specified or unified combatant 
command to provide assistance for the World 
Cup Soccer Games, the Goodwill Games, the 
Olympics, and any other civilian sporting event 
in support of essential security and safety at 
such event, but only if the Attorney General 
certifies that such assistance is necessary to 
meet essential security and safety needs. 

(b) Other Assistance.— The Secretary of De- 
fense may authorize a commander referred to in 
subsection (a) to provide assistance for a sport- 
ing event referred to in that subsection in sup- 
port of other needs relating to such event, but 
only— 

(1) to the extent that such needs cannot rea- 
sonably be met by a source other than the De- 
partment; 

(2) to the extent that the provision of such 
assistance does not adversely affect the mili- 
tary preparedness of the armed forces; and 

(3) if the organization requesting such assist- 
ance agrees to reimburse the Department for 
amounts expended by the Department in pro- 
viding the assistance in accordance with the 
provisions of section 377 of this title and other 
applicable provisions of law. 



(c) Inapplicability to Certain Events. — Sub- 
sections (a) and (b) do not apply to the following 
sporting events: 

(1) Sporting events for which funds have 
been appropriated before September 23, 1996. 

(2) The Special Olympics. 

(3) The Paralympics. 

(4) A sporting event sanctioned by the 
United States Olympic Committee through 
the Paralympic Military Program. 

(5) Any national or international paralympic 
sporting event (other than a sporting event de- 
scribed in paragraphs (1) through (4)) — 

(A) that— 

(i) is held in the United States or any of 
its territories or commonwealths; 

(ii) is governed by the International 
Paralympic Committee; and 

(iii) is sanctioned by the United States 
Olympic Committee; 

(B) for which participation exceeds 100 
amateur athletes; and 

(C) in which at least 10 percent of the ath- 
letes participating in the sporting event are 
members or former members of the armed 
forces who are participating in the sporting 
event based upon an injury or wound in- 
curred in the line of duty in the armed force 
and veterans who are participating in the 
sporting event based upon a service-con- 
nected disability. 

(d) Terms and Conditions. — The Secretary of 
Defense may require such terms and conditions 
in connection with the provision of assistance 
under this section as the Secretary considers 
necessary and appropriate to protect the inter- 
ests of the United States. 

(e) Report on Assistance. — Not later than 
January 30 of each year following a year in 
which the Secretary of Defense provides assist- 
ance under this section, the Secretary shall sub- 
mit to Congress a report on the assistance pro- 
vided. The report shall set forth — 

(1) a description of the assistance provided; 

(2) the amount expended by the Department 
in providing the assistance; 

(3) if the assistance was provided under sub- 
section (a), the certification of the Attorney 
General with respect to the assistance under 
that subsection; and 

(4) if the assistance was provided under sub- 
section (b) — 

(A) an explanation why the assistance 
could not reasonably be met by a source 
other than the Department; and 

(B) the amount the Department was reim- 
bursed under that subsection. 

(f) Relationship to Other Laws.— Assistance 
provided under this section shall be subject to 
the provisions of sections 375 and 376 of this 
title. 

(g) Funding for Support of Certain 
Events. — (1) Amounts for the provision of sup- 
port for a sporting event described in paragraph 
(4) or (5) of subsection (c) may be derived from 
the Support for International Sporting Competi- 
tions, Defense account established by section 
5802 of the Omnibus Consolidated Appropriations 
Act, 1997 (Public Law 104-208; 10 U.S.C. 2564 
note), notwithstanding any limitation under 
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that section relating to the availability of funds 
in such account for the provision of support for 
international sporting competitions. 

(2) The total amount expended for any fiscal 
year to provide support for sporting events de- 
scribed in subsection (c)(5) may not exceed 
$1,000,000. 

(Added Pub. L. 104-201, div. A, title III, § 367(a), 
Sept. 23, 1996, 110 Stat. 2496, §2554; amended Pub. 
L. 105-85, div. A, title X, § 1073(a)(56), (c)(2)(A), 
Nov. 18, 1997, 111 Stat. 1903, 1904; renumbered 
§2564, Pub. L. 106-398, §1 [[div. A], title X, 
§ 1033(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-260; 
Pub. L. 110-181, div. A, title III, § 372(a), Jan. 28, 
2008, 122 Stat. 81.) 

Amendments 

2008— Subsec. (c)(4), (5). Pub. L. 110-181, § 372(a)(1), 
added pars. (4) and (5). 

Subsec. (g). Pub. L. 110-181, §372(a)(2), added subsec. 
(g). 

2000— Pub. L. 106-398 renumbered section 2554 of this 
title as this section. 

1997— Pub. L. 105-85, § 1073(c)(2)(A), made technical 
amendment to directory language of Pub. L. 104-201, 
§ 367(a), which enacted this section. 

Subsec. (c)(1). Pub. L. 105-85, § 1073(a)(56), substituted 
"September 23, 1996" for "the date of the enactment of 
this Act". 

Effective Date of 1997 Amendment 

Section 1073(c) of Pub. L. 105-85 provided that the 
amendment made by that section Is effective as of 
Sept. 23, 1996, and as if included In the National Defense 
Authorization Act for Fiscal Year 1997, Pub. L. 104-201, 
as enacted. 

Support fob International Sporting Competitions, 
Defense, Account 

Pub. L. 104-208, div. A, title V, §5802, Sept. 30, 1996, 110 
Stat. 3009-522, as amended by Pub. L. 110-181, div. A, 
title in, § 372(b), Jan. 28, 2008, 122 Stat. 82, provided 
that: "There Is hereby established on the books of the 
Treasury an account, 'Support for International Sport- 
ing Competitions, Defense' (hereinafter referred to in 
this section as the 'Account') to be available until ex- 
pended for logistical and security support for inter- 
national sporting competitions and for support of 
sporting competitions authorized under section 
2564(c)(4) and (5), of title 10, United States Code, (other 
than pay and non-travel-related allowances of members 
of the Armed Forces of the United States, except for 
members of the reserve components thereof called or 
ordered to active duty In connection with providing 
such support): Provided, That there shall be credited to 
the Account: (a) unobligated balances of the funds ap- 
propriated In Public Laws 103-335 [108 Stat. 2605] and 
104-61 [109 Stat. 642] under the headings 'Summer Olym- 
pics'; (b) any reimbursements received by the Depart- 
ment of Defense In connection with support to the 1993 
World University Games; the 1994 World Cup Games; 
and the 1996 Games of the XXVI Olympiad held in At- 
lanta, Georgia; (c) any reimbursements received by the 
Department of Defense after the date of enactment of 
this Act [Sept. 30, 1996] for logistical and security sup- 
port provided to international sporting competitions; 
and (d) amounts specifically appropriated to the Ac- 
count, all to remain available until expended: Provided 
further, That none of the funds made available to the 
Account may be obligated until 15 days after the con- 
gressional defense committees have been notified in 
writing by the Secretary of Defense as to the purpose 
for which these funds will be obligated." 



§ 2564a. Provision of assistance for adaptive 
sports programs for members of the armed 
forces 

(a) Program Authorized— (1) The Secretary 
of Defense may establish a military adaptive 
sports program to support the provision of 
adaptive sports programming for members of 
the armed forces who are eligible to participate 
in adaptive sports because of an injury or wound 
incurred in the line of duty in the armed forces. 

(2) In establishing the military adaptive sports 
program, the Secretary of Defense shall — 

(A) consult with the Secretary of Veterans 
Affairs; and 

(B) avoid duplicating programs conducted by 
the Secretary of Veterans Affairs under sec- 
tion 521A of title 38. 

(b) Provision of Assistance; Purpose.— (1) 
Under such criteria as the Secretary of Defense 
may establish under the military adaptive 
sports program, the Secretary may award grants 
to, or enter into contracts and cooperative 
agreements with, entities for the purpose of 
planning, developing, managing, and implement- 
ing adaptive sports programming for members 
described in subsection (a). 

(2) The Secretary of Defense shall use competi- 
tive procedures to award any grant or to enter 
into any contract or cooperative agreement 
under this subsection. 

(c) Use of Assistance.— Assistance provided 
under the military adaptive sports program 
shall be used — 

(1) for the purposes specified in subsection 
(b); and 

(2) for such related activities and expenses 
as the Secretary of Defense may authorize. 

(Added Pub. L. 112-81, div. A, title V, § 589(a), 
Dec. 31, 2011, 125 Stat. 1437.) 

§2565. Nuclear test monitoring equipment: fur- 
nishing to foreign governments 

(a) Authority To Transfer Title to or 
Otherwise Provide Nuclear Test Monitoring 
Equipment. — Subject to subsection (b), the Sec- 
retary of Defense may — 

(1) transfer title or otherwise provide to a 
foreign government (A) equipment for the 
monitoring of nuclear test explosions, and (B) 
associated equipment; 

(2) as part of any such conveyance or provi- 
sion of equipment, install such equipment on 
foreign territory or in international waters; 
and 

(3) inspect, test, maintain, repair, or replace 
any such equipment. 

(b) Agreement Required. — Nuclear test explo- 
sion monitoring equipment may be provided to a 
foreign government under subsection (a) only 
pursuant to the terms of an agreement between 
the United States and the foreign government 
receiving the equipment in which the recipient 
foreign government agrees — 

(1) to provide the United States with timely 
access to the data produced, collected, or gen- 
erated by the equipment; and 

(2) to permit the Secretary of Defense to 
take such measures as the Secretary considers 
necessary to inspect, test, maintain, repair, or 
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replace that equipment, including access for 
purposes of such measures. 

(c) Report. — Promptly after entering into any 
agreement under subsection (b), the Secretary of 
Defense shall submit to Congress a report on the 
agreement. The report shall identify the coun- 
try with which the agreement was made, the an- 
ticipated costs to the United States to be in- 
curred under the agreement, and the national 
interest of the United States that is furthered 
by the agreement. 

(d) Limitation on Delegation. — The Secretary 
of Defense may delegate the authority of the 
Secretary to carry out this section only to the 
Secretary of the Air Force. Such a delegation 
may be redelegated. 

(Added Pub. L. 106-398, §1 [[div. A], title XII, 
§ 1203(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-324, 
§2555; renumbered §2565 and amended Pub. L. 
107-107, div. A, title XII, § 1201(a)(1), (b), Dec. 28, 
2001, 115 Stat. 1245.) 

Amendments 

2001— Pub. L. 107-107, § 1201(a)(1), renumbered section 
2555 of this title as this section. 

Subsec. (a). Pub. L. 107-107, § 1201(b)(1)(A), substituted 
"Transfer Title to or Otherwise" for "Convey or" in 
heading. 

Subsec. (a)(1). Pub. L. 107-107, § 1201(b)(1)(B), sub- 
stituted "transfer title" for "convey" and struck out 
"and" after semicolon at end. 

Subsec. (a)(3). Pub. L. 107-107, § 1201(b)(1)(C), (D), 
added par. (3). 

Subsec. (b). Pub. L. 107-107, § 1201(b)(2)(A), substituted 
"provided to a foreign government" for "conveyed or 
otherwise provided" in introductory provisions. 

Subsec. (b)(1). Pub. L. 107-107, § 1201(b)(2)(B), inserted 
"and" after semicolon at end. 

Subsec. (b)(2). Pub. L. 107-107, § 1201(b)(2)(C), sub- 
stituted a period for "; and" at end. 

Subsec. (b)(3). Pub. L. 107-107, § 1201(b)(2)(D), struck 
out par. (3) which read as follows: "to return such 
equipment to the United States (or allow the United 
States to recover such equipment) if either party deter- 
mines that the agreement no longer serves its inter- 
ests." 

§2566. Space and services: provision to military 
welfare societies 

(a) Authority To Provide Space and Serv- 
ices. — The Secretary of a military department 
may provide, without charge, space and services 
under the jurisdiction of that Secretary to a 
military welfare society. 

(b) Definitions.— In this section: 

(1) The term "military welfare society" 
means the following: 

(A) The Army Emergency Relief Society. 

(B) The Navy-Marine Corps Relief Society. 

(C) The Air Force Aid Society, Inc. 

(2) The term "services" includes lighting, 
heating, cooling, electricity, office furniture, 
office machines and equipment, telephone and 
other information technology services (includ- 
ing installation of lines and equipment, con- 
nectivity, and other associated services), and 
security systems (including installation and 
other associated expenses). 

(Added Pub. L. 107-314, div. A, title X, § 1066(a), 
Dec. 2, 2002, 116 Stat. 2656.) 



[§2567. Repealed. Pub. L. 110-181, div. A, title X, 
§ 1068(b)(1), Jan. 28, 2008, 122 Stat. 326] 

Section, added Pub. L. 109-364, div. A, title X, 
§ 1076(b)(1), Oct. 17, 2006, 120 Stat. 2405, related to sup- 
plies, services, and equipment: provision in major pub- 
lic emergencies. 

§2568. Retention of combat uniforms by mem- 
bers deployed in support of contingency op- 
erations 

The Secretary of a military department may 
authorize a member of the armed forces under 
the jurisdiction of the Secretary who has been 
deployed in support of a contingency operation 
for at least 30 days to retain, after that member 
is no longer so deployed, the combat uniform is- 
sued to that member as organizational clothing 
and individual equipment. 

(Added Pub. L. 110-181, div. A, title III, § 376(a), 
Jan. 28, 2008, 122 Stat. 84.) 

CHAPTER 153— EXCHANGE OF MATERIAL 
AND DISPOSAL OF OBSOLETE, SURPLUS, 
OR UNCLAIMED PROPERTY 

Sec. 

2571. Interchange of supplies and services. 

2572. Documents, historical artifacts, and con- 

demned or obsolete combat materiel: loan, 
gift, or exchange. 
[2573. Repealed.] 

2574. Armament: sale of individual pieces. 

2575. Disposition of unclaimed property. 

2576. Surplus military equipment: sale to State 

and local law enforcement, firefighting, 
homeland security, and emergency manage- 
ment agencies. 

2576a. Excess personal property: sale or donation for 
law enforcement activities. 

2576b. Excess personal property: sale or donation to 
assist firefighting agencies. 

2577. Disposal of recyclable materials. 

2578. Vessels: transfer between departments. 

2579. War booty: procedures for handling and re- 

taining battlefield objects. 

2580. Donation of excess chapel property. 

2581. Excess UH-1 Huey and AH-1 Cobra heli- 

copters: requirements for transfer to for- 
eign countries. 
[2582. Repealed.] 

2583. Military animals: transfer and adoption. 
Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1061(19)(B), Dec. 
31, 2011, 125 Stat. 1584, struck out Item 2582 "Military 
equipment identified on United States munitions list: 
annual report of public sales". 

Pub. L. 111-383, div. A, title X, § 1072(c)(2), Jan. 7, 2011, 
124 Stat. 4366, substituted "Surplus military equip- 
ment: sale to State and local law enforcement, fire- 
fighting, homeland security, and emergency manage- 
ment agencies" for "Surplus military equipment: sale 
to State and local law enforcement and firefighting 
agencies" in item 2576. 

2006— Pub. L. 109-364, div. A, title III, § 352(b), div. B, 
title XXVIII, § 2825(d)(1)(B), Oct. 17, 2006, 120 Stat. 2161, 
2477, substituted "supplies" for "property" in item 2571 
and "animals" for "working dogs" in item 2583. 

Pub. L. 109-163, div. A, title V, § 599(d), Jan. 6, 2006, 119 
Stat. 3284, struck out "at end of useful working life" 
after "adoption" in item 2583. 

2001— Pub. L. 107-107, div. A, title X, § 1048(a)(25), Dec. 
28, 2001, 115 Stat. 1224, redesignated item 2582 relating 
to military working dogs as item 2583. 

2000— Pub. L. 106-446, §l(b), Nov. 6, 2000, 114 Stat. 1933, 
added item 2582 relating to military working dogs. 
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Pub. L. 106-398, §1 [[div. A], title III, § 381(b), title 
XVII, §1706(1))], Oct. 30, 2000, 114 Stat. 1654, 1654A-85, 
1654A-367, added items 2576b and 2582 relating to mili- 
tary equipment identified on United States munitions 
list. 

1998— Pub. L. 105-261, div. A, title XII, § 1234(b), Oct. 
17, 1998, 112 Stat. 2157, added item 2581. 

1997— Pub. L. 105-85, div. A, title X, § 1063(b), Nov. 18, 
1997, 111 Stat. 1893, added item 2580. 

1996— Pub. L. 104-201, div. A, title X, § 1033(a)(2), Sept. 
23, 1996, 110 Stat. 2640, added item 2576a. 

1993— Pub. L. 103-160, div. A, title XI, § 1171(a)(2), Nov. 
30, 1993, 107 Stat. 1766, added item 2579. 

1988— Pub. L. 100-456, div. A, title III, § 324(b), Sept. 29, 
1988, 102 Stat. 1954, substituted "Documents, historical 
artifacts, and condemned or obsolete combat materiel: 
loan, gift, or exchange" for "Condemned or obsolete 
material: loan or gift to certain organizations" in item 
2572 

Pub. L. 100-370, §l(k)(2), July 19, 1988, 102 Stat. 848, 
ekIcIgcI item 2578 

1982— Pub. L. 97-214, § 6(b)(2), July 12, 1982, 96 Stat. 172, 
3,d.d.G(i itGm 2577 

1980— Pub. L. 96-513, title V, §511(83)(B), Dec. 12, 1980, 
94 Stat. 2927, struck out item 2573 "Excess property: 
transfers to Canal Zone Government". 

1968— Pub. L. 90-500, title IV, § 403(b), Sept. 20, 1968, 82 
Stat. 851, added item 2576. 

1958— Pub. L. 85-861, §1(50), Sept. 2, 1958, 72 Stat. 1459, 
substituted "property" for "supplies" in item 2571. 

§2571. Interchange of supplies and services 

(a) If either of the Secretaries concerned re- 
quests it and the other approves, supplies may 
be transferred, without compensation, from one 
armed force to another. 

(b) If its head approves, a department or orga- 
nization within the Department of Defense may, 
upon request, perform work and services for, or 
furnish supplies to, any other of those depart- 
ments or organizations, without reimbursement 
or transfer of funds. 

(c) If military or civilian personnel of a de- 
partment or organization within the Depart- 
ment of Defense are assigned or detailed to an- 
other of those departments or organizations, and 
if the head of the department or organization to 
which they are transferred approves, their pay 
and allowances and the cost of transporting 
their dependents and household goods may be 
charged to an appropriation that is otherwise 
available for those purposes to that department 
or organization. 

(d) No agency or official of the executive 
branch of the Federal Government may estab- 
lish any regulation, program, or policy or take 
any other action which precludes, directly or in- 
directly, the Secretaries concerned from exercis- 
ing the authority provided in this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 143; Pub. L. 
85-861, §1(49), Sept. 2, 1958, 72 Stat. 1459; Pub. L. 
99-167, title VIII, §821, Dec. 3, 1985, 99 Stat. 991; 
Pub. L. 109-364, div. B, title XXVIII, § 2825(c)(1), 
(d)(1)(A), Oct. 17, 2006, 120 Stat. 2477.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2571(a) 


5:171t (less clause (2)). 


Oct. 29, 1949, ch. 787. §621, 


[now 




63 Stat. 1020. 


(b)]. 






2571(b) 


5:171t (clause 2)). 




[now 






(o)]. 







In subsection (a), the words "After June 30, 1949" are 
omitted as executed. The words "may perform work 
and services for, or furnish supplies to" are substituted 
for the words "services, work, supplies, materials, and 
equipment may be rendered or supplied", since the 
word "supplies", as defined in section 101(26) of this 
title, includes "equipment" and "material". The words 
"upon request" are inserted for clarity. 

In subsection (b), the words "on a reimbursable or 
other basis as authorized by law", "to duty", and 
"naval" are omitted as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2571(a) 


14:640. 


June 15. 1955, ch. 142, 69 
Stat. 134. 



In subsection (a), the first 12 words are substituted 
for 14:640 (last 20 words). The words "may be trans- 
ferred" are substituted for the words "The interchange 
. . . is authorized", since the words "without com- 
pensation" authorize a simple one-way transfer, while 
the word "interchange" normally means a mutual ex- 
change. The words "military stores . . . and equipment 
of every character" are omitted as covered by the word 
"supplies" as defined in section 101(26) of this title. The 
words "armed force" are substituted for the enumera- 
tion of the armed forces. 

Amendments 

2006— Pub. L. 109-364, § 2825(d)(1)(A), substituted "sup- 
plies" for "property" in section catchline. 

Subsec. (a). Pub. L. 109-364, § 2825(c)(1), struck out 
"and real estate" after "supplies". 

1985— Subsec. (d). Pub. L. 99-167 added subsec. (d). 

1958— Pub. L. 85-861, §1(49)(A), substituted "property" 
for "supplies" in section catchline. 

Subsecs. (a) to (c). Pub. L. 85-861, §1(49)(B), (C), added 
subsec. (a) and redesignated former subsecs. (a) and (b) 
as (b) and (c), respectively. 

Distribution to Indian Health Service Facilities 
and Certain Health Centers; Property Disposal 
Priority 

Pub. L. 110-329, div. C, title VIII, §8075, Sept. 30, 2008, 
122 Stat. 3638, provided that: 

"(a) During the current fiscal year and hereafter, the 
Secretary of Defense, in coordination with the Sec- 
retary of Health and Human Services, may carry out a 
program to distribute surplus dental and medical 
equipment of the Department of Defense, at no cost to 
the Department of Defense, to Indian Health Service 
facilities and to federally-qualified health centers 
(within the meaning of section 1905(Z)(2)(B) of the So- 
cial Security Act (42 U.S.C. 1396d(Z)(2)(B))). 

"(b) In carrying out this provision, the Secretary of 
Defense shall give the Indian Health Service a property 
disposal priority equal to the priority given to the De- 
partment of Defense and its twelve special screening 
programs in distribution of surplus dental and medical 
supplies and equipment." 

§ 2572. Documents, historical artifacts, and con- 
demned or obsolete combat materiel: loan, 
gift, or exchange 

(a) The Secretary concerned may lend or give 
items described in subsection (c) that are not 
needed by the military department concerned 
(or by the Coast Guard, in the case of the Sec- 
retary of Homeland Security), to any of the fol- 
lowing: 

(1) A municipal corporation, county, or 
other political subdivision of a State. 

(2) A servicemen's monument association. 

(3) A museum, historical society, or histori- 
cal institution of a State or a foreign nation 
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or a nonprofit military aviation heritage foun- 
dation or association incorporated in a State. 

(4) An incorporated museum or memorial 
that is operated and maintained for edu- 
cational purposes only and the charter of 
which denies it the right to operate for profit. 

(5) A post of the Veterans of Foreign Wars of 
the United States or of the American Legion 
or a unit of any other recognized war veterans' 
association. 

(6) A local or national unit of any war veter- 
ans' association of a foreign nation which is 
recognized by the national government of that 
nation (or by the government of one of the 
principal political subdivisions of that nation). 

(7) A post of the Sons of Veterans Reserve. 

(b) (1) Subject to paragraph (2), the Secretary 
concerned may exchange items described in sub- 
section (c) that are not needed by the armed 
forces for any of the following items or services 
if such items or services directly benefit the his- 
torical collection of the armed forces: 

(A) Similar items held by any individual, or- 
ganization, institution, agency, or nation. 

(B) Conservation supplies, equipment, facili- 
ties, or systems. 

(C) Search, salvage, or transportation serv- 
ices. 

(D) Restoration, conservation, or preserva- 
tion services. 

(E) Educational programs. 

(2) The Secretary concerned may not make an 
exchange under paragraph (1) unless the mone- 
tary value of property transferred, or services 
provided, to the United States under the ex- 
change is not less than the value of the property 
transferred by the United States. The Secretary 
concerned may waive the limitation in the pre- 
ceding sentence in the case of an exchange of 
property for property in any case in which the 
Secretary determines that the item to be re- 
ceived by the United States in the exchange will 
significantly enhance the historical collection 
of the property administered by the Secretary. 

(c) This section applies to the following types 
of property held by a military department or the 
Coast Guard: books, manuscripts, works of art, 
historical artifacts, drawings, plans, models, and 
condemned or obsolete combat materiel. 

(d) (1) A loan or gift made under this section 
shall be subject to regulations prescribed by the 
Secretary concerned and to regulations under 
section 121 of title 40. The Secretary concerned 
shall ensure that an item authorized to be do- 
nated under this section is demilitarized in the 
interest of public safety, as determined nec- 
essary by the Secretary or the Secretary's 
delegee. 

(2)(A) Except as provided in subparagraph (B), 
the United States may not incur any expense in 
connection with a loan or gift under subsection 
(a), including any expense associated with de- 
militarizing an item under paragraph (1), for 
which the recipient of the item shall be respon- 
sible. 

(B) The Secretary concerned may, without 
cost to the recipient, demilitarize, prepare, and 
transport in the continental United States for 
donation to a recognized war veterans' associa- 
tion an item authorized to be donated under this 



section if the Secretary determines the demili- 
tarization, preparation, and transportation can 
be accomplished as a training mission without 
additional budgetary requirements for the unit 
involved. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 143; Pub. L. 
96-513, title V, §511(82), Dec. 12, 1980, 94 Stat. 
2927; Pub. L. 100-456, div. A, title III, § 324(a), 
Sept. 29, 1988, 102 Stat. 1954; Pub. L. 101-510, div. 
A, title III, §325, Nov. 5, 1990, 104 Stat. 1531; Pub. 
L. 102-484, div. A, title III, §373, Oct. 23, 1992, 106 
Stat. 2385; Pub. L. 103-337, div. A, title X, §1071, 
Oct. 5, 1994, 108 Stat. 2859; Pub. L. 104-106, div. A, 
title III, §372, Feb. 10, 1996, 110 Stat. 280; Pub. L. 
107-107, div. A, title X, § 1043(d), Dec. 28, 2001, 115 
Stat. 1219; Pub. L. 107-217, § 3(b)(9), Aug. 21, 2002, 
116 Stat. 1296; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
107-314, div. A, title III, §369, Dec. 2, 2002, 116 
Stat. 2524; Pub. L. 110-417, [div. A], title III, §352, 
Oct. 14, 2008, 122 Stat. 4425.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2572 


5:150p. 


May 22. 1896, oh. 231; re- 
stated May 26, 1928, ch. 
785; restated Feb. 28, 
1933, ch. 137; restated 
June 19. 1940, ch. 398; 
July 31, 1947, ch. 421; 
restated Feb. 27, 1948. 
ch. 76, §1. 62 Stat. 37; 
Oct. 31. 1951, ch. 654, 
§2(2), 65 Stat. 706. 





The word "may" is substituted for the words "are 
each authorized, in their discretion". The reference to 
posts of the Grand Army of the Republic is omitted, 
since that organization disbanded in 1950. The words 
"under regulations to be prescribed by him" are sub- 
stituted for the words "subject to rules and regulations 
covering the same in each department". The words 
"without expense to the United States" are substituted 
for the words "and the Government shall be at no ex- 
pense in connection with any such loan or gift". The 
words "local unit" are inserted in clause (7) to conform 
to clauses (5), (6), and (8). 

Amendments 

2008— Subsec. (d)(1). Pub. L. 110-417, §352(1), inserted 
at end "The Secretary concerned shall ensure that an 
item authorized to be donated under this section is de- 
militarized in the interest of public safety, as deter- 
mined necessary by the Secretary or the Secretary's 
delegee." 

Subsec. (d)(2)(A). Pub. L. 110-417, §352(2), inserted 
", including any expense associated with demilitariz- 
ing an item under paragraph (1), for which the recipient 
of the item shall be responsible" before period at end. 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in intro- 
ductory provisions. 

Subsec. (a)(3). Pub. L. 107-314 inserted before period 
at end "or a nonprofit military aviation heritage foun- 
dation or association incorporated in a State". 

Subsec. (d)(1). Pub. L. 107-217 substituted "section 121 
of title 40" for "section 205 of the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. 486)". 

2001— Subsec. (a)(1). Pub. L. 107-107, § 1043(d)(1), in- 
serted ", county, or other political subdivision of a 
State" before period at end. 

Subsec. (a)(2). Pub. L. 107-107, § 1043(d)(2), substituted 
"servicemen's monument" for "soldiers' monument". 

Subsec. (a)(4). Pub. L. 107-107, § 1043(d)(3), inserted "or 
memorial" after "An incorporated museum". 

1996— Subsec. (b)(1). Pub. L. 104-106 substituted "not 
needed by the armed forces for any of the following 
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items or services if such items or services directly ben- 
efit the historical collection of the armed forces:" for 
"not needed by the armed forces for similar items held 
by any individual, organization, institution, agency, or 
nation or for search, salvage, transportation, and res- 
toration services which directly benefit the historical 
collection of the armed forces." and added subpars. (A) 
to (E). 

1994— Subsec. (b)(1). Pub. L. 103-337 inserted "trans- 
portation," after "salvage,". 

1992— Subsec. (d)(2). Pub. L. 102-484 designated exist- 
ing provisions as subpar. (A), substituted "Except as 
provided in subparagraph (B), the" for "The", and 
added subpar. (B). 

1990— Subsec. (b)(1). Pub. L. 101-510, §325(1), inserted 
before period at end "or for search, salvage, and res- 
toration services which directly benefit the historical 
collection of the armed forces". 

Subsec. (b)(2). Pub. L. 101-510, §325(2), inserted ", or 
services provided," after "monetary value of property 
transferred" in first sentence and "in the case of an ex- 
change of property for property" after "preceding sen- 
tence" in second sentence. 

1988 — Pub. L. 100-456 substituted "Documents, histori- 
cal artifacts, and condemned or obsolete combat mate- 
riel: loan, gift, or exchange" for "Condemned or obso- 
lete material: loan or gift to certain organizations" in 
section catchline, and amended text generally. Prior to 
amendment, text read as follows: "Subject to regula- 
tions under section 205 of the Federal Property and Ad- 
ministrative Services Act of 1949 (40 U.S.C. 486), the 
Secretary of a military department, or the Secretary of 
Transportation, under regulations to be prescribed by 
him, may lend or give, without expense to the United 
States, books, manuscripts, works of art, drawings, 
plans, models, and condemned or obsolete combat ma- 
terial that are not needed by that department to — 
"(1) a municipal corporation; 
"(2) a soldiers' monument association; 
"(3) a State museum; 

"(4) an incorporated museum, operated and main- 
tained for educational purposes only, whose charter 
denies it the right to operate for profit; 

"(5) a post of the Veterans of Foreign Wars of the 
United States; 

"(6) a post of the American Legion; 
"(7) a local unit of any other recognized war veter- 
ans' association; or 

"(8) a post of the Sons of Veterans Reserve." 
1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486), the Secretary of a military depart- 
ment or the Secretary of Transportation" for "section 
486 of title 40, the Secretary of a military department 
or the Secretary of the Treasury". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



Acquisition of Historical Artifacts Through 
Exchange of Obsolete or Surplus Property 

Pub. L. 108-136, div. A, title X, §1052, Nov. 24, 2003, 117 
Stat. 1614, provided that, during fiscal years 2004 and 
2005, the Secretary of a military department could use 
the authority provided by this section to acquire an 
historical artifact that directly benefitted the histori- 
cal collection of the Armed Forces in exchange for any 
obsolete or surplus property held by that military de- 



partment, without regard to whether the property was 
described in subsec. (c) of this section. 

Moratorium on the Return of Veterans Memorial 
Objects to Foreign Nations Without Specific Au- 
thorization in Law 

Pub. L. 106-65, div. A, title X, §1051, Oct. 5, 1999, 113 
Stat. 763, as amended by Pub. L. 109-163, div. A, title X, 
§1061, Jan. 6, 2006, 119 Stat. 3445, provided that: 

"(a) Prohibition. — Notwithstanding section 2572 of 
title 10, United States Code, and any other provision of 
law, during the moratorium period specified in sub- 
section (c) the President may not transfer a veterans 
memorial object to a foreign country or an entity con- 
trolled by a foreign government, or otherwise transfer 
or convey such an object to any person or entity for 
purposes of the ultimate transfer or conveyance of the 
object to a foreign country or entity controlled by a 
foreign government, unless such transfer is specifically 
authorized by law. 

"(b) Definitions.— In this section: 

"(1) Entity controlled by a foreign govern- 
ment. — The term 'entity controlled by a foreign gov- 
ernment' has the meaning given that term in section 
2536(c)(1) of title 10, United States Code. 

"(2) Veterans memorial object. — The term 'veter- 
ans memorial object' means any object, including a 
physical structure or portion thereof, that — 

"(A) is located at a cemetery of the National 
Cemetery System, war memorial, or military in- 
stallation in the United States; 

"(B) is dedicated to, or otherwise memorializes, 
the death in combat or combat-related duties of 
members of the United States Armed Forces; and 

"(C) was brought to the United States from 
abroad as a memorial of combat abroad. 
"(c) Period of Moratorium. — The moratorium period 
for the purposes of this section is the period beginning 
on October 5, 1999, and ending on September 30, 2001, 
and during the period beginning on the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 2006 [Jan. 6, 2006] and ending on September 
30, 2010." 

[§2573. Repealed. Pub. L. 96-513, title V, 
§511(83)(A), Dec. 12, 1980, 94 Stat. 2927] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 143, re- 
lated to transfer of excess property to the Canal Zone 
Government. 

Effective Date of Repeal 

Repeal effective Dec. 12, 1980, see section 701(b)(3) of 
Pub. L. 96-513, set out as an Effective Date of 1980 
Amendment note under section 101 of this title. 

§ 2574. Armament: sale of individual pieces 

A piece of armament that can be advan- 
tageously replaced, and that is not needed for 
its historical value, may be sold by the military 
department having jurisdiction over it for not 
less than cost, if the Secretary concerned con- 
siders that there are adequate sentimental rea- 
sons for the sale. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 144.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2574 


10:1262b. 


Mar. 2, 1905, ch. 1307 (last 




34:545. 


55 words of last par. 




50:69. 


under "Ordnance De- 






partment"), 33 Stat. 






841. 



The words "by the military department having juris- 
diction over it" are inserted for clarity. The words "if 
the Secretary concerned considers" are substituted for 
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the words "when there exist * * * in the judgment of 
the Secretary". 

§ 2575. Disposition of unclaimed property 

(a) The Secretary of any military department, 
and the Secretary of Homeland Security, under 
such regulations as they may respectively pre- 
scribe, may each by public or private sale or 
otherwise, dispose of all lost, abandoned, or un- 
claimed personal property that comes into the 
custody or control of the Secretary's depart- 
ment, other than property subject to section 
4712, 6522, or 9712 of this title or subject to sub- 
section (c). However, property may not be dis- 
posed of until diligent effort has been made to 
find the owner (or the heirs, next of kin, or legal 
representative of the owner). The diligent effort 
to find the owner (or the heirs, next of kin, or 
legal representative of the owner) shall begin, to 
the maximum extent practicable, not later than 
seven days after the date on which the property 
comes into the custody or control of the Sec- 
retary. The period for which that effort is con- 
tinued may not exceed 45 days. If the owner (or 
the heirs, next of kin, or legal representative of 
the owner) is determined but not found, the 
property may not be disposed of until the expi- 
ration of 45 days after the date when notice, giv- 
ing the time and place of the intended sale or 
other disposition, has been sent by certified or 
registered mail to that person at his last known 
address. When diligent effort to determine the 
owner (or heirs, next of kin, or legal representa- 
tive of the owner) is unsuccessful, the property 
may be disposed of without delay, except that if 
it has a fair market value of more than $300, the 
Secretary may not dispose of the property until 
45 days after the date it is received at a storage 
point designated by the Secretary. 

(b) (1) In the case of lost, abandoned, or un- 
claimed personal property found on a military 
installation, the proceeds from the sale of the 
property under this section shall be credited to 
the operation and maintenance account of that 
installation and used — 

(A) to reimburse the installation for any 
costs incurred by the installation to collect, 
transport, store, protect, or sell the property; 
and 

(B) to the extent that the amount of the pro- 
ceeds exceeds the amount necessary for reim- 
bursing all such costs, to support morale, wel- 
fare, and recreation activities under the juris- 
diction of the armed forces that are conducted 
for the comfort, pleasure, contentment, or 
physical or mental improvement of members 
of the armed forces at such installation. 

(2) The net proceeds from the sale of other 
property under this section shall be covered into 
the Treasury as miscellaneous receipts. 

(c) No property covered by this section may be 
delivered to the Armed Forces Retirement Home 
by the Secretary of a military department, ex- 
cept papers of value, sabers, insignia, decora- 
tions, medals, watches, trinkets, manuscripts, 
and other articles valuable chiefly as keepsakes. 

(d) (1) The owner (or heirs, next of kin, or legal 
representative of the owner) of personal prop- 
erty the proceeds of which are credited to a 
military installation under subsection (b)(1) 



may file a claim with the Secretary of Defense 
for the amount equal to the proceeds (less costs 
referred to in subparagraph (A) of such sub- 
section). Amounts to pay the claim shall be 
drawn from the morale, welfare, and recreation 
account for the installation that received the 
proceeds. 

(2) The owner (or heirs, next of kin, or legal 
representative of the owner) may file a claim 
with the Secretary of Defense for proceeds cov- 
ered into the Treasury under subsection (b)(2). 

(3) Unless a claim is filed under this sub- 
section within 5 years after the date of the dis- 
posal of the property to which the claim relates, 
the claim may not be considered by a court, the 
Secretary of Defense (in the case of a claim filed 
under paragraph (1)), or the Secretary of Defense 
(in the case of a claim filed under paragraph (2)). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 144; Pub. L. 
89-143, Aug. 28, 1965, 79 Stat. 581; Pub. L. 96-513, 
title V, §511(84), Dec. 12, 1980, 94 Stat. 2927; Pub. 
L. 101-189, div. A, title III, § 322(a), (b), title XVI, 
§ 1622(f)(1), Nov. 29, 1989, 103 Stat. 1413, 1605; Pub. 
L. 101-510, div. A, title XV, § 1533(a)(2), Nov. 5, 
1990, 104 Stat. 1733; Pub. L. 104-106, div. A, title 
III, § 374(a), Feb. 10, 1996, 110 Stat. 281; Pub. L. 
104-316, title II, § 202(d), Oct. 19, 1996, 110 Stat. 
3842; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2575(a) 


5:150e. 


Apr. 14. 1949, ch. 50, 63 




5:150h. 


Stat. 45. 




[Uncodified: Apr. 14, 1949. 






ch. 50, §6, 63 Stat. 45]. 




2575(b) 


5:150f. 






5:150g;. 




2575(c) 


5:150i. 





In subsection (a), the words "under such regulations 
as they may respectively prescribe" are substituted for 
5:150h. The words "other than property * * * subject to 
subsection (c)" of this section are substituted for the 
words "subject to the provisions of section 150i of this 
title". The words "other than property subject to sec- 
tions 4712, 4713, 6522, 9712, or 9713 of this title" are in- 
serted, since uncodified section 6 of the source statute 
provided that the source statute for this revised section 
did not repeal or amend the source statutes for those 
revised sections. The words "that comes into" are sub- 
stituted for the words "which is now or may hereafter 
come into". The word "possession" is omitted as cov- 
ered by the words "custody or control". The words 
"However, property may not be disposed of until" are 
inserted for clarity. The word "find" is substituted for 
the words "determine and locate". The words "until 
the expiration" are substituted for the words "prior to 
the expiration of a period". The words "determined but 
not found" are substituted for the words "have or has 
been determined". The words "or owners", "or rep- 
resentatives", and "sold or otherwise" are omitted as 
surplusage. 

In subsection (b), the words "may file * * * within 
five years" are substituted for the words "may be filed 

* * * at any time prior to the expiration of five years", 
in 5:150g, since the claim must be disallowed if not filed 
within that period. The words "If not filed within that 
period" are substituted for the words "If claims are not 
filed prior to the expiration of five years from the date 
of the disposal of the property", in 5:150g. The words 
"such a claim may not be considered" are substituted 
for the words "they shall be barred from being acted 
on", in 5:150g. 

In subsection (c), the words "No property * * * may 

* * * except" are substituted for the words "Any prop- 
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erty * * * shall be limited". The last sentence is sub- 
stituted for 5:150i (proviso). 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1996— Subsec. (b). Pub. L. 104-106, § 374(a)(1), added 
subsec. (b) and struck out former subsec. (b) which read 
as follows: "The net proceeds from the sale of property 
under this section shall be covered into the Treasury as 
miscellaneous receipts. The owner (or the heirs, next of 
kin, or legal representative of the owner) may file a 
claim for those proceeds with the General Accounting 
Office within five years after the date of the disposal of 
the property. If not filed within that period, such a 
claim may not be considered by a court or the General 
Accounting Office." 

Subsec. (d). Pub. L. 104-106, § 374(a)(2), added subsec. 
(d). 

Subsec. (d)(2), (3). Pub. L. 104-316 substituted "Sec- 
retary of Defense" for "Comptroller General of the 
United States". 

1990— Subsec. (a). Pub. L. 101-510, § 1533(a)(2)(A), sub- 
stituted "section 4712, 6522, or 9712" for "section 4712, 
4713, 6522, 9712, or 9713". 

Subsec. (c). Pub. L. 101-510, § 1533(a)(2)(B), substituted 
"Armed Forces Retirement Home" for "United States 
Soldiers' and Airmen's Home" and "Secretary of a 
military department" for "Secretary of the Army or 
the Secretary of the Air Force" and struck out at end 
"The Home shall deliver the property to the owner (or 
the heirs, next of kin, or legal representative of the 
owner), if that person establishes a right to it within 
two years after its receipt by the Home." 

1989— Subsec. (a). Pub. L. 101-189, § 1622(f)(1), struck 
out "of this section" after "subsection (c)". 

Pub. L. 101-189, § 322(b)(2)(A), substituted "the Sec- 
retary's department" for "his department". 

Pub. L. 101-189, §322(b)(l), substituted "owner (or the 
heirs, next of kin, or legal representative of the 
owner)" for "owner, his heirs or next of kin, or his 
legal representative" in two places. 

Pub. L. 101-189, § 322(a)(3), inserted after second sen- 
tence: "The diligent effort to find the owner (or the 
heirs, next of kin, or legal representative of the owner) 
shall begin, to the maximum extent practicable, not 
later than seven days after the date on which the prop- 
erty comes into the custody or control of the Sec- 
retary. The period for which that effort is continued 
may not exceed 45 days." 

Pub. L. 101-189, § 322(a)(1), substituted "45 days" for 
"120 days". 

Pub. L. 101-189, § 322(b)(2)(B), substituted "owner (or 
heirs, next of kin, or legal representative of the 
owner)" for "owner, his heirs or next of kin, or his 
legal representatives" after "When diligent effort to 
determine the". 

Pub. L. 101-189, §322(a)(2), substituted "more than 
$300, the Secretary may not dispose of the property 
until 45 days" for "$25 or more the property may not be 
disposed of until three months". 

Subsec. (b). Pub. L. 101-189, § 322(b)(1), substituted 
"owner (or the heirs, next of kin, or legal representa- 
tive of the owner)" for "owner, his heirs or next of kin, 
or his legal representative". 

Subsec. (c). Pub. L. 101-189, § 322(b)(1), (3), substituted 
"owner (or the heirs, next of kin, or legal representa- 
tive of the owner)" for "owner, his heirs or next of kin, 
or his legal representative", and "that person" for 
"he" before "establishes a right". 

1980— Subsec. (a). Pub. L. 96-513, §511(84)(A), sub- 
stituted "Secretary of Transportation" for "Secretary 
of the Treasury' ' . 

Subsec. (c). Pub. L. 96-513, §511(84)(B), substituted 
"United States Soldiers' and Airmen's Home" for "Sol- 
diers' Home". 

1965— Subsec. (a). Pub. L. 89-143 provided for notice by 
certified mail and substituted provision for disposition 
of property without delay when diligent effort to deter- 
mine ownership is unsuccessful and after three months 



following receipt at designated storage point of prop- 
erty with fair market value of $25 or more, for former 
provision for disposition of property one year after re- 
ceipt at designated storage point. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1989 Amendment 

Section 322(c) of Pub. L. 101-189 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to property that 
comes into the custody or control of the Secretary of 
a military department or the Secretary of Transpor- 
tation after the date of the enactment of this Act [Nov. 
29, 1989]." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 2576. Surplus military equipment: sale to State 
and local law enforcement, firefighting, 
homeland security, and emergency manage- 
ment agencies 

(a) The Secretary of Defense, under regula- 
tions prescribed by him, may sell to State and 
local law enforcement, firefighting, homeland 
security, and emergency management agencies, 
at fair market value, pistols, revolvers, shot- 
guns, rifles of a caliber not exceeding .30, ammu- 
nition for such firearms, gas masks, personal 
protective equipment, and other appropriate 
equipment which (1) are suitable for use by such 
agencies in carrying out law enforcement, fire- 
fighting, homeland security, and emergency 
management activities, and (2) have been deter- 
mined to be surplus property under subtitle I of 
title 40 and division C (except sections 3302, 
3501(b), 3509, 3906, 4710, and 4711) of subtitle I of 
title 41. 

(b) Such surplus military equipment shall not 
be sold under the provisions of this section to a 
State or local law enforcement, firefighting, 
homeland security, or emergency management 
agency unless request therefor is made by such 
agency, in such form and manner as the Sec- 
retary of Defense shall prescribe, and such re- 
quest, with respect to the type and amount of 
equipment so requested, is certified as being 
necessary and suitable for the operation of such 
agency by the Governor (or such State official 
as he may designate) of the State in which such 
agency is located. Equipment sold to a State or 
local law enforcement, firefighting, homeland 
security, or emergency management agency 
under this section shall not exceed, in quantity, 
the amount requested and certified for such 
agency and shall be for the exclusive use of such 
agency. Such equipment may not be sold, or 
otherwise transferred, by such agency to any in- 
dividual or public or private organization or 
agency. 
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(Added Pub. L. 90-500, title IV, § 403(a) Sept. 20, 
1968, 82 Stat. 851; amended Pub. L. 96-513, title V, 
§511(85), Dec. 12, 1980, 94 Stat. 2927; Pub. L. 
107-217, §3(b)(10), Aug. 21, 2002, 116 Stat. 1296; 
Pub. L. 111-350, §5(b)(42), Jan. 4, 2011, 124 Stat. 
3846; Pub. L. 111-383, div. A, title X, 
§1072(a)-(o)(l), Jan. 7, 2011, 124 Stat. 4366.) 

Amendments 

2011— Pub. L. 111-383, § 1072(c)(1), substituted "Surplus 
military equipment: sale to State and local law en- 
forcement, firefighting, homeland security, and emer- 
gency management agencies" for "Surplus military 
equipment: sale to State and local law enforcement and 
firefighting agencies" in section catchline. 

Subsec. (a). Pub. L. 111-383, § 1072(a)(1), (b), sub- 
stituted "State and local law enforcement, firefighting, 
homeland security, and emergency management agen- 
cies" for "State and local law enforcement and fire- 
fighting agencies", "personal protective equipment, 
and other appropriate equipment" for "and protective 
body armor", and "in carrying out law enforcement, 
firefighting, homeland security, and emergency man- 
agement activities" for "in carrying out law enforce- 
ment and firefighting activities". 

Pub. L. 111-350 substituted "division C (except sec- 
tions 3302, 3501(b), 3509, 3906, 4710, and 4711) of subtitle 
I of title 41" for "title III of the Federal Property and 
Administrative Services Act of 1949 (41 U.S.C. 251 et 
seq.)". 

Subsec. (b). Pub. L. 111-383, § 1072(a)(2), substituted 
"State or local law enforcement, firefighting, home- 
land security, or emergency management agency" for 
"State or local law enforcement or firefighting agen- 
cy" in two places. 

2002— Subsec. (a). Pub. L. 107-217 inserted "subtitle I 
of title 40 and title III of" before "the Federal Property 
and Administrative Services Act of 1949" and sub- 
stituted "(41 U.S.C. 251 et seq.)" for "(40 U.S.C. 471 et 
seq.)". 

1980 — Subsec. (a). Pub. L. 96-513 substituted "under" 
for "pursuant to", and "(40 U.S.C. 471 et seq.)" for "(68 
Stat. 377), as amended". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Commercial Sale of Small Arms Ammunition and 
Small Arms Ammunition Components in Excess of 
Military Requirements, and Fired Cartridge 
Cases 

Pub. L. 111-383, div. A, title III, §346, Jan. 7, 2011, 124 
Stat. 4191, as amended by Pub. L. 112-81, div. A, title 
III, §361, Dec. 31, 2011, 125 Stat. 1377, provided that: 

"(a) Commercial Sale of Small Arms Ammunition, 
Small [Arms] Ammunition Components, and Fired 
Cartridge Cases. — Small arms ammunition and small 
[arms] ammunition components which are in excess of 
military requirements, and intact fired small arms car- 
tridge cases shall be made available for commercial 
sale. Such small arms ammunition, small arms ammu- 
nition components, and intact fired cartridge cases 
shall not be demilitarized, destroyed, or disposed of, 
unless in excess of commercial demands or certified by 
the Secretary of Defense as unserviceable or unsafe. 
This provision shall not apply to ammunition, ammuni- 
tion components, or fired cartridge cases stored or ex- 
pended outside the continental United States 
(OCONUS). 

"(b) Deadline for Guidance. — Not later than 90 days 
after the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2012 [Dec. 31, 2011], 
the Secretary of Defense shall issue guidance to ensure 
compliance with subsection (a). Not later than 15 days 
after issuing such guidance, the Secretary shall submit 
to the congressional defense committees [Committees 



on Armed Services and Appropriations of the Senate 
and the House of Representatives] a letter of compli- 
ance providing notice of such guidance. 

"(c) Preference. — No small arms ammunition or 
small arms ammunition components in excess of mili- 
tary requirements, or fired small arms cartridge cases 
may be made available for commercial sale under this 
section before such ammunition and ammunition com- 
ponents are offered for transfer or purchase, as author- 
ized by law, to another Federal department or agency 
or for sale to State and local law enforcement, fire- 
fighting, homeland security, and emergency manage- 
ment agencies pursuant to section 2576 of title 10, 
United States Code, as amended by this Act. 

"(d) Sales Controls. — All small arms ammunition 
and small arms ammunition components, and fired 
small arms cartridge cases made available for commer- 
cial sale under this section shall be subject to all explo- 
sives safety and trade security controls in effect at the 
time of sale. 

"(e) Definitions. — In this section: 
"(1) Small arms ammunition. — The term 'small 

arms ammunition' means ammunition or ordnance 

for firearms up to and including .50 caliber and for 

shotguns. 

"(2) Small arms ammunition components. — The 
term 'small arms ammunition components' means 
components, parts, accessories, and attachments as- 
sociated with small arms ammunition. 

"(3) Fired cartridge cases. — The term 'fired car- 
tridge cases' means expended small arms cartridge 
cases (ESACC)." 

Authority To Sell Aircraft and Aircraft Parts 
for Use in Responding to Oil Spills 

Pub. L. 106-181, title VII, §740, Apr. 5, 2000, 114 Stat. 
173, as amended by Pub. L. 107-296, title XVII, 
§ 1704(e)(6), Nov. 25, 2002, 116 Stat. 2315; Pub. L. 107-314, 
div. A, title X, §§1051, 1062(i), Dec. 2, 2002, 116 Stat. 2648, 
2651, provided that: 
"(a) Authority. — 

"(1) Sale of aircraft and aircraft parts. — Not- 
withstanding subchapter II of chapter 5 of title 40, 
United States Code, and subject to subsections (b) 
and (c), the Secretary of Defense may sell aircraft 
and aircraft parts referred to in paragraph (2) to a 
person or entity that provides oil spill response serv- 
ices (including the application of oil dispersants by 
air) pursuant to an oil spill response plan that has 
been approved by the Secretary of the Department in 
which the Coast Guard is operating. 

"(2) Aircraft and aircraft parts that may be 
sold. — The aircraft and aircraft parts that may be 
sold under paragraph (1) are aircraft and aircraft 
parts of the Department of Defense that are deter- 
mined by the Secretary of Defense to be — 

"(A) excess to the needs of the Department; and 
"(B) acceptable for commercial sale. 
"(b) Conditions of Sale. — Aircraft and aircraft parts 
sold under subsection (a) — 

"(1) shall have as their primary purpose usage for 
oil spill spotting, observation, and dispersant deliv- 
ery and may not have any secondary purpose that 
would interfere with oil spill response efforts under 
an oil spill response plan; and 

"(2) may not be flown outside of or removed from 
the United States except for the purpose of fulfilling 
an international agreement to assist in oil spill dis- 
persing efforts, for immediate response efforts for an 
oil spill outside United States waters that has the po- 
tential to threaten United States waters, or for other 
purposes that are jointly approved by the Secretary 
of Defense and the Secretary of Homeland Security. 
"(c) Certification of Persons and Entities. — The 
Secretary of Defense may sell aircraft and aircraft 
parts to a person or entity under subsection (a) only if 
the Secretary of Homeland Security certifies to the 
Secretary of Defense, in writing, before the sale, that 
the person or entity is capable of meeting the terms 
and conditions of a contract to deliver oil spill 
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dispersants by air, and that the overall system to be 
employed by that person or entity for the delivery and 
application of oil spill dispersants has been sufficiently 
tested to ensure that the person or entity is capable of 
being included in an oil spill response plan that has 
been approved by the Secretary of the Department in 
which the Coast Guard is operating. 
"(d) Regulations. — 

"(1) Issuance. — As soon as practicable after the 
date of the enactment of this Act [Apr. 5, 2000], the 
Secretary of Defense, in consultation with the Sec- 
retary of Homeland Security and the Administrator 
of General Services, shall prescribe regulations relat- 
ing to the sale of aircraft and aircraft parts under 
this section. 
"(2) Contents. — The regulations shall — 

"(A) ensure that the sale of the aircraft and air- 
craft parts is made at a fair market value, as deter- 
mined by the Secretary of Defense, and, to the ex- 
tent practicable, on a competitive basis; 

"(B) require a certification by the purchaser that 
the aircraft and aircraft parts will be used only in 
accordance with the conditions set forth in sub- 
section (b); 

"(C) establish appropriate means of verifying and 
enforcing the use of the aircraft and aircraft parts 
by the purchaser and other operators in accordance 
with the conditions set forth in subsection (b) or 
pursuant to subsection (e); and 

"(D) ensure, to the maximum extent practicable, 
that the Secretary of Defense consults with the Ad- 
ministrator of General Services and with the heads 
of appropriate departments and agencies of the Fed- 
eral Government regarding alternative require- 
ments for such aircraft and aircraft parts before the 
sale of such aircraft and aircraft parts under this 
section. 

"(e) Additional Terms and Conditions. — The Sec- 
retary of Defense may require such other terms and 
conditions in connection with each sale of aircraft and 
aircraft parts under this section as the Secretary con- 
siders appropriate for such sale. Such terms and condi- 
tions shall meet the requirements of regulations pre- 
scribed under subsection (d). 

"(f) Report.— Not later than March 31, 2006, the Sec- 
retary of Defense shall transmit to the Committees on 
Armed Services and Commerce, Science, and Transpor- 
tation of the Senate and the Committees on National 
Security and Transportation and Infrastructure of the 
House of Representatives a report on the Secretary's 
exercise of authority under this section. The report 
shall set forth — 

"(1) the number and types of aircraft sold under the 

authority, and the terms and conditions under which 

the aircraft were sold; 

"(2) the persons or entities to which the aircraft 

were sold; and 

"(3) an accounting of the current use of the aircraft 

sold. 

"(g) Statutory Construction. — 

"(1) Authority of administrator. — Nothing in this 
section may be construed as affecting the authority 
of the Administrator under any other provision of 
law. 

"(2) Certification requirements. — Nothing in this 
section may be construed to waive, with respect to an 
aircraft sold under the authority of this section, any 
requirement to obtain a certificate from the Admin- 
istrator to operate the aircraft for any purpose (other 
than oil spill spotting, observation, and dispersant 
delivery) for which such a certificate is required. 
"(h) Proceeds Prom Sale.— The net proceeds of any 

amounts received by the Secretary of Defense from the 

sale of aircraft and aircraft parts under this section 

shall be covered into the general fund of the Treasury 

as miscellaneous receipts, 
"(i) Expiration of Authority. — The authority to sell 

aircraft and aircraft parts under this section expires on 

September 30, 2006." 
[For transfer of authorities, functions, personnel, and 

assets of the Coast Guard, including the authorities 



and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6.] 

Sale of Aircraft for Wildfire Suppression 
Purposes 

Pub. L. 104-307, Oct. 14, 1996, 110 Stat. 3811, as amend- 
ed by Pub. L. 106-65, div. A, title X, §1067(23), Oct. 5, 
1999, 113 Stat. 775; Pub. L. 106-398, §1 [[div. A], title III, 
§388], Oct. 30, 2000, 114 Stat. 1654, 1654A-89; Pub. L. 
107-314, div. A, title X, §1062(k), Dec. 2, 2002, 116 Stat. 
2651, known as the Wildfire Suppression and Aircraft 
Transfer Act of 1996, authorized the Secretary of De- 
fense, during the period beginning on Oct. 1, 1996, and 
ending on Sept. 30, 2005, to sell the aircraft and aircraft 
parts that were determined by the Secretary to be ex- 
cess to the needs of the Department of Defense and ac- 
ceptable for commercial sale to persons or entities that 
contracted with the Federal Government for the deliv- 
ery of fire retardant by air in order to suppress wild- 
fire. 

§ 2576a. Excess personal property: sale or dona- 
tion for law enforcement activities 

(a) Transfer Authorized. — (1) Notwithstand- 
ing any other provision of law and subject to 
subsection (b), the Secretary of Defense may 
transfer to Federal and State agencies personal 
property of the Department of Defense, includ- 
ing small arms and ammunition, that the Sec- 
retary determines is — 

(A) suitable for use by the agencies in law 
enforcement activities, including counter-drug 
and counter-terrorism activities; and 

(B) excess to the needs of the Department of 
Defense. 

(2) The Secretary shall carry out this section 
in consultation with the Attorney General and 
the Director of National Drug Control Policy. 

(b) Conditions for Transfer. — The Secretary 
of Defense may transfer personal property under 
this section only if— 

(1) the property is drawn from existing 
stocks of the Department of Defense; 

(2) the recipient accepts the property on an 
as-is, where-is basis; 

(3) the transfer is made without the expendi- 
ture of any funds available to the Department 
of Defense for the procurement of defense 
equipment; and 

(4) all costs incurred subsequent to the 
transfer of the property are borne or reim- 
bursed by the recipient. 

(c) Consideration. — Subject to subsection 
(b)(4), the Secretary may transfer personal prop- 
erty under this section without charge to the re- 
cipient agency. 

(d) Preference for Certain Transfers.— In 
considering applications for the transfer of per- 
sonal property under this section, the Secretary 
shall give a preference to those applications in- 
dicating that the transferred property will be 
used in the counter-drug or counter-terrorism 
activities of the recipient agency. 

(Added Pub. L. 104-201, div. A, title X, 
§ 1033(a)(1), Sept. 23, 1996, 110 Stat. 2639.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-189, div. A, title XII, §1208, Nov. 
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29, 1989, 103 Stat. 1566, as amended, which was set out 
as a note under section 372 of this title, prior to repeal 
by Pub. L. 104-201, § 1033(b)(1). 

§ 2576b. Excess personal property: sale or dona- 
tion to assist firefighting agencies 

(a) Transfer Authorized— Subject to sub- 
section (b), the Secretary of Defense shall trans- 
fer to a firefighting agency in a State any per- 
sonal property of the Department of Defense 
that the Secretary determines is — 

(1) excess to the needs of the Department of 
Defense; and 

(2) suitable for use in providing fire and 
emergency medical services, including per- 
sonal protective equipment and equipment for 
communication and monitoring. 

(b) Conditions for Transfer. — The Secretary 
of Defense shall transfer personal property 
under this section only if — 

(1) the property is drawn from existing 
stocks of the Department of Defense; 

(2) the recipient firefighting agency accepts 
the property on an as-is, where-is basis; 

(3) the transfer is made without the expendi- 
ture of any funds available to the Department 
of Defense for the procurement of defense 
equipment; and 

(4) all costs incurred subsequent to the 
transfer of the property are borne or reim- 
bursed by the recipient. 

(c) Consideration. — Subject to subsection 
(b)(4), the Secretary may transfer personal prop- 
erty under this section without charge to the re- 
cipient firefighting agency. 

(d) Definitions. — In this section: 

(1) State. — The term "State" includes the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Commonwealth of the North- 
ern Mariana Islands, and any territory or pos- 
session of the United States. 

(2) Firefighting agency. — The term "fire- 
fighting agency" means any volunteer, paid, 
or combined departments that provide fire and 
emergency medical services. 

(Added Pub. L. 106-398, §1 [[div. A], title XVII, 
§ 1706(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-367; 
amended Pub. L. 108-375, div. A, title III, §354, 
Oct. 28, 2004, 118 Stat. 1861.) 

Amendments 

2004— Subsecs. (a), (b). Pub. L. 108-375 substituted 
"shall" for "may" in introductory provisions. 

Identification of Defense Technologies Suitable 
for Use, or Conversion for Use, in Providing 
Fire and Emergency Medical Services 

Pub. L. 106-398, §1 [[div. A], title XVII, §1707], Oct. 30, 
2000, 114 Stat. 1654, 1654A-367, provided that: 

"(a) Appointment of Task Force; Purpose. — The 
Secretary of Defense shall appoint a task force consist- 
ing of representatives from the Department of Defense 
and each of the seven major fire organizations identi- 
fied in subsection (b) to identify defense technologies 
and equipment that — 

"(1) can be readily put to civilian use by fire service 

and the emergency response agencies; and 

"(2) can be transferred to these agencies using the 

authority provided by section 2576b of title 10, United 

States Code, as added by section 1706 of this Act. 

"(b) Participating Major Fire Organizations. — 
Members of the task force shall be appointed from each 
of the following: 



"(1) The International Association of Fire Chiefs. 
"(2) The International Association of Fire Fighters. 
"(3) The National Volunteer Fire Council. 
"(4) The International Association of Arson Inves- 
tigators. 

"(5) The International Society of Fire Service In- 
structors. 

"(6) The National Association of State Fire Mar- 
shals. 

"(7) The National Fire Protection Association. 
"(c) Authorization of Appropriations. — There are 
authorized to be appropriated to the Secretary of De- 
fense for activities of the task force $1,000,000 for fiscal 
year 2001." 

§ 2577. Disposal of recyclable materials 

(a) (1) The Secretary of Defense shall prescribe 
regulations to provide for the sale of recyclable 
materials held by a military department or de- 
fense agency and for the operation of recycling 
programs at military installations. Such regula- 
tions shall include procedures for the designa- 
tion by the Secretary of a military department 
(or by the Secretary of Defense with respect to 
facilities of a defense agency) of military instal- 
lations that have established a qualifying recy- 
cling program for the purposes of subsection 
(b)(2). 

(2) Any sale of recyclable materials by the 
Secretary of Defense or Secretary of a military 
department shall be in accordance with the pro- 
cedures in sections 541-555 of title 40 for the sale 
of surplus property. 

(b) (1) Proceeds from the sale of recyclable ma- 
terials at an installation shall be credited to 
funds available for operations and maintenance 
at that installation in amounts sufficient to 
cover the costs of operations, maintenance, and 
overhead for processing recyclable materials at 
the installation (including the cost of any equip- 
ment purchased for recycling purposes). 

(2) If after such funds are credited a balance 
remains available to a military installation and 
such installation has a qualifying recycling pro- 
gram (as determined by the Secretary of the 
military department concerned or the Secretary 
of Defense), not more than 50 percent of that 
balance may be used at the installation for 
projects for pollution abatement, energy con- 
servation, and occupational safety and health 
activities. A project may not be carried out 
under the preceding sentence for an amount 
greater than 50 percent of the amount estab- 
lished by law as the maximum amount for a 
minor construction project. 

(3) The remaining balance available to a mili- 
tary installation may be transferred to the non- 
appropriated morale and welfare account of the 
installation to be used for any morale or welfare 
activity. 

(c) If the balance available to a military in- 
stallation under this section at the end of any 
fiscal year is in excess of $2,000,000, the amount 
of that excess shall be covered into the Treasury 
as miscellaneous receipts. 

(Added Pub. L. 97-214, § 6(b)(1), July 12, 1982, 96 
Stat. 172; amended Pub. L. 98-525, title XIV, 
§1405(37), Oct. 19, 1984, 98 Stat. 2624; Pub. L. 
107-217, §3(b)(ll), Aug. 21, 2002, 116 Stat. 1296.) 

Amendments 

2002— Subsec. (a)(2). Pub. L. 107-217 substituted "sec- 
tions 541-555 of title 40" for "section 203 of the Federal 
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Property and Administrative Services Act of 1949 (40 
U.S.C. 484)". 

1984— Subsec. (a)(1). Pub. L. 98-525 substituted "pur- 
poses" for "puposes". 

Effective Date 

Section effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as a note under section 2801 of this title. 

§ 2578. Vessels: transfer between departments 

A vessel under the jurisdiction of a military 
department may be transferred or otherwise 
made available without reimbursement to an- 
other military department or to the Department 
of Homeland Security, and a vessel under the ju- 
risdiction of the Department of Homeland Secu- 
rity may be transferred or otherwise made avail- 
able without reimbursement to a military de- 
partment. Any such transfer may be made only 
upon the request of the Secretary of the mili- 
tary department concerned or the Secretary of 
Homeland Security, as the case may be, and 
with the approval of the Secretary of the depart- 
ment having jurisdiction of the vessel. 

(Added Pub. L. 100-370, §l(k)(l), July 19, 1988, 102 
Stat. 848; amended Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§8012], Dec. 19, 1985, 99 Stat. 1185, 1204. 

Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation" wherever appearing'. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§2579. War booty: procedures for handling and 
retaining battlefield objects 

(a) Policy. — The United States recognizes that 
battlefield souvenirs have traditionally provided 
military personnel with a valued memento of 
service in a national cause. At the same time, it 
is the policy and tradition of the United States 
that the desire for souvenirs in a combat theater 
not blemish the conduct of combat operations or 
result in the mistreatment of enemy personnel, 
the dishonoring of the dead, distraction from 
the conduct of operations, or other unbecoming 
activities. 

(b) Regulations.— (1) The Secretary of De- 
fense shall prescribe regulations for the han- 
dling of battlefield objects that are consistent 
with the policies expressed in subsection (a) and 
the requirements of this section. 

(2) When forces of the United States are oper- 
ating in a theater of operations, enemy material 
captured or found abandoned shall be turned 
over to appropriate United States or allied mili- 
tary personnel except as otherwise provided in 
such regulations. A member of the armed forces 
(or other person under the authority of the 
armed forces in a theater of operations) may not 
(except in accordance with such regulations) 



take from a theater of operations as a souvenir 
an object formerly in the possession of the 
enemy. 

(3) Such regulations shall provide that a mem- 
ber of the armed forces who wishes to retain as 
a souvenir an object covered by paragraph (2) 
may so request at the time the object is turned 
over pursuant to paragraph (2). 

(4) Such regulations shall provide for an offi- 
cer to be designated to review requests under 
paragraph (3). If the officer determines that the 
object may be appropriately retained as a war 
souvenir, the object shall be turned over to the 
member who requested the right to retain it. 

(5) Such regulations shall provide for captured 
weaponry to be retained as souvenirs, as follows: 

(A) The only weapons that may be retained 
are those in categories to be agreed upon 
jointly by the Secretary of Defense and the 
Secretary of the Treasury. 

(B) Before a weapon is turned over to a 
member, the weapon shall be rendered unserv- 
iceable. 

(C) A charge may be assessed in connection 
with each weapon in an amount sufficient to 
cover the full cost of rendering the weapon un- 
serviceable. 

(Added Pub. L. 103-160, div. A, title XI, 
§ 1171(a)(1), Nov. 30, 1993, 107 Stat. 1765.) 

Regulations 

Section 1171(b) of Pub. L. 103-160 provided that: "The 
initial regulations required by section 2579 of title 10, 
United States Code, as added by subsection (a), shall be 
prescribed not later than 270 days after the date of en- 
actment of this Act [Nov. 30, 1993]. Such regulations 
shall specifically address the following, consistent with 
section 2579 of title 10, United States Code, as added by 
subsection (a): 

"(1) The general procedures for collection and dis- 
position of weapons and other enemy material. 

"(2) The criteria and procedures for evaluation and 
disposition of enemy material for intelligence, test- 
ing, or other military purposes. 

"(3) The criteria and procedures for determining 
when retention of enemy material by an individual or 
a unit in the theater of operations may be appro- 
priate. 

"(4) The criteria and procedures for disposition of 
enemy material to a unit or other Department of De- 
fense entity as a souvenir. 

"(5) The criteria and procedures for disposition of 
enemy material to an individual as an individual sou- 
venir. 

"(6) The criteria and procedures for determining 
when demilitarization or the rendering unserviceable 
of firearms is appropriate. 

"(7) The criteria and procedures necessary to en- 
sure that servicemembers who have obtained battle- 
field souvenirs in a manner consistent with military 
customs, traditions, and regulations have a reason- 
able opportunity to obtain possession of such sou- 
venirs, consistent with the needs of the service." 

§ 2580. Donation of excess chapel property 

(a) Authority To Donate.— The Secretary of a 
military department may donate personal prop- 
erty specified in subsection (b) to an organiza- 
tion described in section 501(c)(3) of the Internal 
Revenue Code of 1986 that is a religious organi- 
zation in order to assist the organization in re- 
storing or replacing property of the organization 
that has been damaged or destroyed as a result 
of an act of arson or terrorism, as determined 
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pursuant to procedures prescribed by the Sec- 
retary of Defense. 

(b) Property Covered. — (1) The property au- 
thorized to be donated under subsection (a) is 
furniture and other personal property that — 

(A) is in, or was formerly in, a chapel under 
the jurisdiction of the Secretary of a military 
department and closed or being closed; and 

(B) is determined by the Secretary to be ex- 
cess to the requirements of the armed forces. 

(2) No real property may be donated under this 
section. 

(c) Donees Not To Be Charged. — No charge 
may be imposed by the Secretary of a military 
department on a donee of property under this 
section in connection with the donation. How- 
ever, the donee shall agree to defray any ex- 
pense for shipping or other transportation of 
property donated under this section from the lo- 
cation of the property when donated to any 
other location. 

(Added Pub. L. 105-85, div. A, title X, § 1063(a), 
Nov. 18, 1997, 111 Stat. 1892.) 

References in Text 

Section 501(c)(3) of the Internal Revenue Code of 1986, 
referred to in subsec. (a), is classified to section 
501(c)(3) of Title 26, Internal Revenue Code. 

§2581. Excess UH-1 Huey and AH-1 Cobra heli- 
copters: requirements for transfer to foreign 
countries 

(a) Requirements.— (1) Before an excess UH-1 
Huey helicopter or AH-1 Cobra helicopter is 
transferred on a grant or sales basis to a foreign 
country for the purpose of flight operations by 
that country, the Secretary of Defense shall 
make all reasonable efforts to ensure that the 
helicopter receives, to the extent necessary, 
maintenance and repair equivalent to the depot- 
level maintenance and repair (as defined in sec- 
tion 2460 of this title) that the helicopter would 
need were the helicopter to remain in oper- 
ational use with the armed forces. Any such 
maintenance and repair work shall be performed 
at no cost to the Department of Defense. 

(2) The Secretary shall make all reasonable ef- 
forts to ensure that maintenance and repair 
work described in paragraph (1) is performed in 
the United States. 

(b) Exception. — Subsection (a) does not apply 
with respect to salvage helicopters provided to 
the foreign country solely as a source for spare 
parts. 

(Added Pub. L. 105-261, div. A, title XII, § 1234(a), 
Oct. 17, 1998, 112 Stat. 2156.) 

[§2582. Repealed. Pub. L. 112-81, div. A, title X, 
§ 1061(19)(A), Dec. 31, 2011, 125 Stat. 1584] 

Section, added Pub. L. 106-398, §1 [[div. A], title III, 
§381(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-84, related to 
annual report of public sales of military equipment 
identified on United States munitions list. 

Codification 

Another section 2582 was renumbered section 2583 of 
this title. 

§ 2583. Military animals: transfer and adoption 

(a) Availability for Adoption.— The Sec- 
retary of the military department concerned 



may make a military animal of such military 
department available for adoption by a person 
or entity referred to in subsection (c), unless the 
animal has been determined to be unsuitable for 
adoption under subsection (b), under circum- 
stances as follows: 

(1) At the end of the animal's useful life. 

(2) Before the end of the animal's useful life, 
if such Secretary, in such Secretary's discre- 
tion, determines that unusual or extraor- 
dinary circumstances, including circum- 
stances under which the handler of a military 
working dog is killed in action, dies of wounds 
received in action, or is medically retired as a 
result of injuries received in action, justify 
making the animal available for adoption be- 
fore that time. 

(3) When the animal is otherwise excess to 
the needs of such military department. 

(b) Suitability for Adoption.— The decision 
whether a particular military animal is suitable 
or unsuitable for adoption under this section 
shall be made by the commander of the last unit 
to which the animal is assigned before being de- 
clared excess. The unit commander shall con- 
sider the recommendations of the unit's veteri- 
narian in making the decision regarding the 
adoptability of the animal. 

(c) Authorized Recipients.— Military animals 
may be adopted under this section by law en- 
forcement agencies, former handlers of these 
animals, and other persons capable of humanely 
caring for these animals. If the Secretary of the 
military department concerned determines that 
an adoption is justified under subsection (a)(2) 
under circumstances under which the handler of 
a military working dog is wounded in action, 
the dog may be made available for adoption only 
by the handler. If the Secretary of the military 
department concerned determines that such an 
adoption is justified under circumstances under 
which the handler of a military working dog is 
killed in action or dies of wounds received in ac- 
tion, the military working dog shall be made 
available for adoption only by a parent, child, 
spouse, or sibling of the deceased handler. 

(d) Consideration.— The transfer of a military 
animal under this section may be without 
charge to the recipient. 

(e) Limitations on Liability for Trans- 
ferred Animals. — (1) Notwithstanding any 
other provision of law, the United States shall 
not be subject to any suit, claim, demand or ac- 
tion, liability, judgment, cost, or other fee aris- 
ing out of any claim for personal injury or prop- 
erty damage (including death, illness, or loss of 
or damage to property or other economic loss) 
that results from, or is in any manner predi- 
cated upon, the act or omission of a former mili- 
tary animal transferred under this section, in- 
cluding any training provided to the animal 
while a military animal. 

(2) Notwithstanding any other provision of 
law, the United States shall not be liable for any 
veterinary expense associated with a military 
animal transferred under this section for a con- 
dition of the military animal before transfer 
under this section, whether or not such condi- 
tion is known at the time of transfer under this 
section. 
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(f) Military Animal Defined. — In this section, 
the term "military animal" means the follow- 
ing: 

(1) A military working dog. 

(2) A horse owned by the Department of De- 
fense. 

(Added Pub. L. 106-446, §l(a), Nov. 6, 2000, 114 
Stat. 1932, §2582; renumbered §2583, Pub. L. 
107-107, div. A, title X, §1048(a)(25), Dec. 28, 2001, 
115 Stat. 1224; amended Pub. L. 109-163, div. A, 
title V, §599, Jan. 6, 2006, 119 Stat. 3284; Pub. L. 
109-364, div. A, title III, § 352(a), Oct. 17, 2006, 120 
Stat. 2160; Pub. L. 110-181, div. A, title X, 
§1063(a)(13), Jan. 28, 2008, 122 Stat. 322; Pub. L. 
112-81, div. A, title III, §351, title X, §1061(20), 
Dec. 31, 2011, 125 Stat. 1375, 1584.) 

Amendments 

2011— Subsec. (a)(2). Pub. L. 112-81, §351(1), inserted 
", including- circumstances under which the handler of 
a military working dog is killed in action, dies of 
wounds received in action, or is medically retired as a 
result of injuries received in action," after "extraor- 
dinary circumstances". 

Subsec. (c). Pub. L. 112-81, §351(2), inserted at end "If 
the Secretary of the military department concerned de- 
termines that an adoption is justified under subsection 

(a) (2) under circumstances under which the handler of 
a military working dog is wounded in action, the dog 
may be made available for adoption only by the han- 
dler. If the Secretary of the military department con- 
cerned determines that such an adoption is justified 
under circumstances under which the handler of a mili- 
tary working dog is killed in action or dies of wounds 
received in action, the military working dog shall be 
made available for adoption only by a parent, child, 
spouse, or sibling of the deceased handler.". 

Subsecs. (f), (g). Pub. L. 112-81, §1061(20), redesignated 
subsec. (g) as (f) and struck out former subsec. (f). Prior 
to amendment, text of subsec. (f) read as follows: "The 
Secretary of Defense shall submit to Congress an an- 
nual report specifying the number of military animals 
adopted under this section during the preceding year, 
the number of these animals currently awaiting adop- 
tion, and the number of these animals euthanized dur- 
ing the preceding year. With respect to each euthanized 
military animal, the report shall contain an expla- 
nation of the reasons why the animal was euthanized 
rather than retained for adoption under this section." 

2008— Subsec. (e). Pub. L. 110-181 substituted "Ani- 
mals" for "Dogs" in heading. 

2006— Pub. L. 109-364, §352(a)(l), substituted "ani- 
mals" for "working dogs" in section catchline. 

Pub. L. 109-163, §599(d), struck out "at end of useful 
working life" after "adoption" in section catchline. 

Subsec. (a). Pub. L. 109-364, §352(a)(2)-(4), substituted 
"animal's" for "dog's" in pars. (1) and (2) and "animal" 
for "dog" wherever appearing, and struck out "work- 
ing" after "may make a military" in introductory pro- 
visions and after "useful" in pars. (1) and (2). 

Pub. L. 109-163, §599(a), (b), substituted "Secretary of 
the military department concerned may" for "Sec- 
retary of Defense may", "such military department" 
for "the Department of Defense", and ", unless the dog 
has been determined to be unsuitable for adoption 
under subsection (b), under circumstances as follows:" 
and pars. (1) to (3) for "at the end of the dog's useful 
working life or when the dog is otherwise excess to the 
needs of the Department, unless the dog has been deter- 
mined to be unsuitable for adoption under subsection 

(b) ." 

Subsec. (b). Pub. L. 109-364, § 352(a)(2), (3), (5), sub- 
stituted "the adoptability of the animal" for "a dog's 
adoptability" and "animal" for "dog" in two places 
and struck out "working" after "military". 

Subsec. (c). Pub. L. 109-364, § 352(a)(2), (3), substituted 
"animals" for "dogs" wherever appearing and struck 
out "working" after "Military". 



Subsec. (d). Pub. L. 109-364, § 352(a)(2), (3), substituted 
"animal" for "dog" and struck out "working" after 
"military". 

2006— Subsec. (e). Pub. L. 109-364, § 352(a)(3), sub- 
stituted "animal" for "dog" wherever appearing in 
text. 

Pub. L. 109-364, §352(a)(2), struck out "working" after 
"military" wherever appearing. 

Subsec. (f). Pub. L. 109-364, § 352(a)(2), (3), substituted 
"animal" for "dog" in two places and "animals" for 
"dogs" wherever appearing and struck out "working" 
after "military" in two places. 

Pub. L. 109-163, §599(c), inserted "of Defense" after 
"Secretary". 

Subsec. (g). Pub. L. 109-364, § 352(a)(6), added subsec. 
(g). 

2001— Pub. L. 107-107 renumbered section 2582 of this 
title as this section. 

CHAPTER 155— ACCEPTANCE OF GIFTS AND 
SERVICES 

Sec. 

2601. General gift funds. 

2601a. Direct acceptance of gifts by members of the 
armed forces and Department of Defense 
and Coast Guard employees and their fami- 
lies. 

2602. American National Red Cross: cooperation 

and assistance. 

2603. Acceptance of fellowships, scholarships, or 

grants. 

2604. United Seamen's Service: cooperation and as- 

sistance. 

2605. Acceptance of gifts for defense dependents' 

schools. 

2606. Scouting: cooperation and assistance in for- 

eign areas. 

2607. Acceptance of gifts for the Defense Intel- 

ligence College. 

2608. Acceptance of contributions for defense pro- 

grams, projects, and activities; Defense Co- 
operation Account. 
[2609. Repealed.] 

2610. Competitions for excellence: acceptance of 

monetary awards. 

2611. Regional centers for security studies: accept- 

ance of gifts and donations. 

2612. National Defense University: acceptance of 

gifts. 

2613 . Acceptance of frequent traveler miles, cred- 

its, points, and tickets: use to facilitate 
rest and recuperation travel of deployed 
members and their families. 

2614. Emergency communications equipment: ac- 
ceptance from local public safety agencies 
for temporary use related to disasters. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 576(d)(2), Dec. 31, 
2011, 125 Stat. 1429, substituted "Acceptance of frequent 
traveler miles, credits, points, and tickets: use to fa- 
cilitate rest and recuperation travel of deployed mem- 
bers and their families" for "Acceptance of frequent 
traveler miles, credits, and tickets; use to facilitate 
rest and recuperation travel of deployed members and 
their families" in item 2613. 

Pub. L. 111-383, div. A, title V, § 591(b), Jan. 7, 2011, 124 
Stat. 4232, added item 2601a. 

2006— Pub. L. 109-364, div. A, title X, § 1071(a)(19)(B), 
Oct. 17, 2006, 120 Stat. 2399, renumbered item 2613 
"Emergency communications equipment: acceptance 
from local public safety agencies for temporary use re- 
lated to disasters" as 2614. 

Pub. L. 109-163, div. A, title IX, § 903(a)(2), Jan. 6, 2006, 
119 Stat. 3399, substituted "Regional centers for secu- 
rity studies" for "Asia-Pacific Center for Security 
Studies" in item 2611. 

2004— Pub. L. 108-375, div. A, title V, § 585(a)(2), title 
X, § 1051(b), Oct. 28, 2004, 118 Stat. 1931, 2054, added two 
items 2613. 
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2003— Pub. L. 108-136, div. A, title IX, § 931(c), Nov. 24, 
2003, 117 Stat. 1581, struck out "foreign" before "gifts" 
in item 2611. 

2002— Pub. L. 107-314, div. A, title IX, § 931(b), Dec. 2, 
2002, 116 Stat. 2625, added item 2612. 

1999— Pub. L. 106-65, div. A, title IX, § 915(b), Oct. 5. 
1999, 113 Stat. 722, added item 2611. 

1996— Pub. L. 104-201, div. A, title X, § 1074(a)(15), Sept. 
23, 1996, 110 Stat. 2659, struck out item 2609 "Theater 
Missile Defense: acceptance of contributions from al- 
lies; Theater Missile Defense Cooperation Account". 

Pub. L. 104-106, div. A, title III, § 377(b), Feb. 10, 1996, 
110 Stat. 284, added item 2610. 

1994— Pub. L. 103-337, div. A, title III, § 353(c)(2), Oct. 
5, 1994, 108 Stat. 2732, substituted "schools" for "edu- 
cation system" in item 2605. 

1993— Pub. L. 103-160, div. A, title II, § 242(f)(2), title 
XI, § 1105(b)(3), Nov. 30, 1993, 107 Stat. 1605, 1750, inserted 
"; Defense Cooperation Account" in item 2608 and 
added item 2609. 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(15), Dec. 
5, 1991, 105 Stat. 1473, struck out "and services" after 
"contributions" in item 2608. 

1990— Pub. L. 101-403, title II, § 202(a)(2), Oct. 1, 1990, 
104 Stat. 874, added item 2608. 

1989— Pub. L. 101-193, title V, § 502(b), Nov. 30, 1989, 103 
Stat. 1708, added item 2607. 

1988— Pub. L. 100-456, div. A, title III, § 323(b), Sept. 29, 
1988, 102 Stat. 1953, added item 2606. 

1986— Pub. L. 99-661, div. A, title III, § 314(b), Nov. 14, 
1986, 100 Stat. 3854, added item 2605. 

1970— Pub. L. 91-603, §3(2), Dec. 31, 1970, 84 Stat. 1675, 
added item 2604. 

1962— Pub. L. 87-555, §1(2), July 27, 1962, 76 Stat. 244, 
added item 2603. 

Regulations To Clarify Gift Acceptance Policy 
for Service Members and Their Families 

Pub. L. 109-148, div. A, title VIII, §8127, Dec. 30, 2005, 
119 Stat. 2730, provided that: 

"(a) Regulations. — The Secretary of Defense shall 
prescribe regulations to provide that, subject to such 
limitations as may be specified in such regulations, 
members of the Armed Forces described in subsection 
(c), and the family members of such a member, may ac- 
cept gifts from non-profit organizations, private par- 
ties, and other sources outside the Department of De- 
fense, other than foreign governments and their agents. 
Such regulations shall apply uniformly to the Army, 
Navy, Air Force, and Marine Corps, and, to the maxi- 
mum extent feasible, to the Coast Guard, and shall 
apply uniformly to the active and reserve components. 

"(b) Authority. — A member of the Armed Forces de- 
scribed in subsection (c) may accept gifts as provided in 
the regulations authorized in subsection (a), notwith- 
standing section 7353 of title 5, United States Code. 

"(c) Covered Members. — A member of the Armed 
Forces is described in this subsection in the case of a 
member who is on active duty and who on or after Sep- 
tember 11, 2001, and while on active duty, incurred an 
injury or illness — 

"(1) as described in section 1413a(e)(2) of title 10, 
United States Code; or 

"(2) in an operation or area designated as a combat 
operation or a combat zone, respectively, by the Sec- 
retary of Defense in accordance with the regulations 
prescribed under subsection (a). 

"(d) Deadline for Regulations. — Regulations under 
subsection (a) shall be prescribed not later than 90 days 
after the date of the enactment of this Act [Dec. 30, 
2005]. 

"(e) Retroactive Applicability of Regulations. — 
Regulations under subsection (a) shall, to the extent 
provided in such regulations, also apply to the accept- 
ance of gifts during the period beginning on September 
11, 2001, and ending on the date on which such regula- 
tions go into effect." 

§2601. General gift funds 

(a) General Authority to Accept Gifts.— 
Subject to subsection (d)(2), the Secretary con- 



cerned may accept, hold, administer, and spend 
any gift, devise, or bequest of real property, per- 
sonal property, or money made on the condition 
that the gift, devise, or bequest be used for the 
benefit, or in connection with, the establish- 
ment, operation, or maintenance, of a school, 
hospital, library, museum, cemetery, or other 
institution or organization under the jurisdic- 
tion of the Secretary. 

(b) Additional Authority to Accept Gifts to 
Benefit Certain Members, Dependents, and 
Civilian Employees. — (1) Subject to subsection 
(d)(2), the Secretary concerned may accept, 
hold, administer, and spend any gift, devise, or 
bequest of real property, personal property, 
money, or services made on the condition that 
the gift, devise, or bequest be used for the bene- 
fit of— 

(A) members of the armed forces, including 
members performing full-time National Guard 
duty under section 502(f) of title 32, who incur 
a wound, injury, or illness while in the line of 
duty; 

(B) civilian employees of the Department of 
Defense who incur a wound, injury, or illness 
while in the line of duty; 

(C) dependents of such members or employ- 
ees; and 

(D) survivors of such members or employees 
who are killed. 

(2) The Secretary concerned may not accept a 
gift of services from a foreign government or 
international organization under this sub- 
section. A gift of real property, personal prop- 
erty, or money from a foreign government or 
international organization may be accepted 
under this subsection only if the gift is not des- 
ignated for a specific individual. 

(3) The Secretary of Defense shall prescribe 
regulations specifying the conditions that may 
be attached to a gift, devise, or bequest accepted 
under this subsection. 

(c) Gift Funds. — Gifts and bequests of money, 
and the proceeds of the sale of property, re- 
ceived under subsection (a) or (b) shall be depos- 
ited in the Treasury in the following accounts: 

(1) The Department of the Army General 
Gift Fund, in the case of deposits made by the 
Secretary of the Army. 

(2) The Department of the Navy General Gift 
Fund, in the case of deposits made by the Sec- 
retary of the Navy. 

(3) The Department of the Air Force General 
Gift Fund, in the case of deposits made by the 
Secretary of the Air Force. 

(4) The Coast Guard General Gift Fund, in 
the case of deposits made by the Secretary of 
Homeland Security. 

(5) The Department of Defense General Gift 
Fund, in the case of deposits made by the Sec- 
retary of Defense. 

(d) Use of Gifts; Prohibitions.— (1) Except as 
provided in paragraph (2), property and money 
accepted under subsection (a) or (b) may be used 
by the Secretary concerned, and services accept- 
ed under subsection (b) may be performed, with- 
out further specific authorization in law. 

(2) Property and money may not be accepted 
under subsection (a) and property, money, and 
services may not be accepted under subsection 
(b)- 
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(A) if the use of the property or money or 
the performance of the services in connection 
with any program, project, or activity would 
result in the violation of any prohibition or 
limitation otherwise applicable to such pro- 
gram, project, or activity; 

(B) if the conditions attached to the prop- 
erty, money, or services are inconsistent with 
applicable law or regulations; 

(C) if the Secretary concerned determines 
that the use of the property or money or the 
performance of the services would reflect unfa- 
vorably on the ability of the Department of 
Defense or the Coast Guard, any employee of 
the Department or Coast Guard, or any mem- 
ber of the armed forces to carry out any re- 
sponsibility or duty in a fair and objective 
manner; or 

(D) if the Secretary concerned determines 
that the use of the property or money or the 
performance of the services would compromise 
the integrity or appearance of integrity of any 
program of the Department of Defense or 
Coast Guard, or any individual involved in 
such a program. 

(3) The Secretary concerned may disburse 
funds deposited in a gift fund referred to in sub- 
section (c) for the purposes specified in sub- 
sections (a) and (b), subject to the terms of the 
gift, devise, or bequest. 

(e) Payment of Expenses. — The Secretary 
concerned may pay all necessary expenses in 
connection with the conveyance or transfer of a 
gift, devise, or bequest accepted under this sec- 
tion. 

(f) Treatment of Gifts. — For the purposes of 
Federal income, estate, and gift taxes, any prop- 
erty or money accepted under subsection (a) and 
any property, money, or services accepted under 
subsection (b) shall be considered as a gift, de- 
vise, or bequest to or for the use of the United 
States. 

(g) Management of Funds.— In the case of 
each gift fund referred to in subsection (c), the 
Secretary of the Treasury, upon the request of 
the Secretary concerned, may retain money, se- 
curities, and the proceeds of the sale of securi- 
ties in the gift fund and may invest money and 
reinvest the proceeds of the sale of securities in 
the gift fund in securities of the United States 
or in securities guaranteed as to principal and 
interest by the United States. The interest and 
profits accruing from those securities shall be 
deposited to the credit of the gift fund and may 
be disbursed as provided in subsection (d). 

(h) Comptroller General Review.— The 
Comptroller General shall make periodic audits 
of gifts, devises, and bequests accepted under 
subsection (a) or (b) at such intervals as the 
Comptroller General determines to be war- 
ranted. The Comptroller General shall submit to 
Congress a report on the results of each such 
audit. 

(i) Definitions. — In this section: 

(1) The term "Secretary concerned" includes 
the Secretary of Defense. 

(2) The term "services" includes activities 
that benefit the morale, welfare, or recreation 
of members of the armed forces and their de- 
pendents or are related or incidental to the 
conveyance of a gift, devise, or bequest of real 



property or personal property under sub- 
section (a) or (b). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 144; Pub. L. 
96-513, title V, §511(86), Dec. 12, 1980, 94 Stat. 
2927; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314; Pub. L. 109-163, div. A, 
title III, §374, Jan. 6, 2006, 119 Stat. 3211; Pub. L. 
110-181, div. A, title V, § 593(a), Jan. 28, 2008, 122 
Stat. 138.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2601(a) 


5:150q. 


Mar. 11, 1948. oh. 107, 62 


2601(b) 


5:150r. 


Stat. 71. 


2601(c) 


5:150s. 




2601(d) 


5:150t. 





In subsection (a), the words "receive" and "adminis- 
tration" are omitted as surplusage. 

In subsection (b), the words "and conditions" and 
"United States" are omitted as surplusage. 

In subsection (c), the words "any gift, devise, or be- 
quest of" and "real or personal" are omitted as sur- 
plusage. 

In subsection (d), the words "or any part thereof de- 
posited in the Treasury pursuant to section 150r of this 
title" are omitted as surplusage. 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-181 struck out par. (4) 
which read as follows: "The authority to accept gifts, 
devises, or bequests under this subsection expires on 
December 31, 2007." 

2006 — Pub. L. 109-163 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, section consisted of subsecs. (a) to (d) re- 
lating to general gift funds. 

2002— Subsec. (b)(4). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1980— Subsec. (b)(4). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Limitation on Solicitation op Gifts 

Pub. L. 110-181, div. A, title V, § 593(b), Jan. 28, 2008, 
122 Stat. 138, provided that: "The Secretary of Defense 
shall prescribe regulations implementing sections 2601 
and 2608 of title 10, United States Code, that prohibit 
the solicitation of any gift under such sections by any 
employee of the Department of Defense if the nature or 
circumstances of such solicitation would compromise 
the integrity or the appearance of integrity of any pro- 
gram of the Department of Defense or of any individual 
involved in such program." 

§ 2601a. Direct acceptance of gifts by members of 
the armed forces and Department of Defense 
and Coast Guard employees and their fami- 
lies 

(a) Regulations Governing Acceptance of 
Gifts. — (1) The Secretary of Defense (and the 
Secretary of Homeland Security in the case of 
the Coast Guard) shall issue regulations to pro- 
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vide that, subject to such limitations as may be 
specified in such regulations, the following indi- 
viduals may accept gifts from nonprofit organi- 
zations, private parties, and other sources out- 
side the Department of Defense or the Depart- 
ment of Homeland Security: 

(A) A member of the armed forces described 
in subsection (b). 

(B) A civilian employee of the Department of 
Defense or Coast Guard described in sub- 
section (c). 

(C) The family members of such a member or 
employee. 

(D) Survivors of such a member or employee 
who is killed. 

(2) The regulations required by this subsection 
shall — 

(A) apply uniformly to all elements of the 
Department of Defense and, to the maximum 
extent feasible, to the Coast Guard; and 

(B) require review and approval by a des- 
ignated agency ethics official before accept- 
ance of a gift to ensure that acceptance of the 
gift complies with the Joint Ethics Regula- 
tion. 

(b) Covered Members.— This section applies 
to a member of the armed forces who, while per- 
forming active duty, full-time National Guard 
duty, or inactive-duty training on or after Sep- 
tember 11, 2001, incurred an injury or illness — 

(1) as described in section 1413a(e)(2) of this 
title; 

(2) in an operation or area designated as a 
combat operation or a combat zone, respec- 
tively, by the Secretary of Defense in accord- 
ance with the regulations prescribed under 
subsection (a); or 

(3) under other circumstances determined by 
the Secretary concerned to warrant treatment 
analogous to members covered by paragraph 
(1). 

(c) Covered Employees. — This section applies 
to a civilian employee of the Department of De- 
fense or Coast Guard who, while an employee on 
or after September 11, 2001, incurred an injury or 
illness under a circumstance described in para- 
graph (1), (2) or (3) of subsection (b). 

(d) Gifts From Certain Sources Prohib- 
ited. — The regulations issued under subsection 

(a) may not authorize the acceptance of a gift 
from a foreign government or international or- 
ganization or their agents. 

(e) Application of Certain Regulations.— To 
the extent provided in the regulations issued 
under subsection (a) to implement subsection 

(b) (2), the regulations shall apply to the accept- 
ance of gifts received after the date of the enact- 
ment of the National Defense Authorization Act 
for Fiscal Year 2012 for injuries or illnesses in- 
curred on or after September 11, 2001. 

(Added Pub. L. 111-383, div. A, title V, § 591(a), 
Jan. 7, 2011, 124 Stat. 4231; amended Pub. L. 
112-81, div. A, title V, §543, Dec. 31, 2011, 125 Stat. 
1411.) 

References in Text 

The date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2012, referred to in 
subsec. (e), is the date of enactment of Pub. L. 112-81, 
which was approved Dec. 31, 2011. 



Amendments 

2011— Subsec. (b)(2), (3). Pub. L. 112-81, §543(1), added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (c). Pub. L. 112-81, §543(2), substituted "para- 
graph (1), (2) or (3) of subsection (b)" for "paragraph (1) 
or (2) of subsection (c)". 

Subsec. (e). Pub. L. 112-81, §543(3), added subsec. (e). 

§2602. American National Red Cross: coopera- 
tion and assistance 

(a) Whenever the President finds it necessary, 
he may accept the cooperation and assistance of 
the American National Red Cross, and employ it 
under the armed forces under regulations to be 
prescribed by the Secretary of Defense. 

(b) Personnel of the American National Red 
Cross who are performing duties in connection 
with its cooperation and assistance under sub- 
section (a) may be furnished — 

(1) transportation, at the expense of the 
United States, while traveling to and from, 
and while performing, those duties, in the 
same manner as civilian employees of the 
armed forces; 

(2) meals and quarters, at their expense or at 
the expense of the American National Red 
Cross, except that where civilian employees of 
the armed forces are quartered without 
charge, employees of the American National 
Red Cross may also be quartered without 
charge; and 

(3) available office space, warehousing, 
wharfage, and means of communication, with- 
out charge. 

(c) No fee may be charged for a passport issued 
to an employee of the American National Red 
Cross for travel outside the United States to as- 
sume or perform duties under this section. 

(d) Supplies of the American National Red 
Cross, including gifts for the use of the armed 
forces, may be transported at the expense of the 
United States, if it is determined under regula- 
tions prescribed under subsection (a) that they 
are necessary to the cooperation and assistance 
accepted under this section. 

(e) For the purposes of this section, employees 
of the American National Red Cross may not be 
considered as employees of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 145.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2602(a) 


36:17. 


July 17, 1953, oh. 222. §§1, 


2602(b) 


36:17a (less provisos). 


2, 7, 67 Stat. 178, 179. 


2602(0) 


36:17a (1st proviso). 




2602(d) 


36:17a (last proviso). 




2602(e) 


36:17b. 





In subsection (a), the words "finds it necessary" are 
substituted for the words "shall find the * * * to be 
necessary". The words "cooperation and assistance" 
are substituted for the words "cooperation and use 
* * * assistance * * * the same". The words "under reg- 
ulations to be prescribed by the Secretary of Defense" 
are substituted for 36:17 (last sentence). The words 
"tendered by the said Red Cross" are omitted as sur- 
plusage. 

In subsection (b), the introductory clause is sub- 
stituted for 36:17a (1st 33 words). In clause (1), the word 
"expense" is substituted for the words "cost and 
charge". The words "traveling to and from, and while 
performing, those duties" are substituted for the words 
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"proceeding to their place of duty, while serving 
thereat, and while returning- therefrom". In clause (2), 
the words "at their expense or at the expense of" are 
substituted for the words "providing the cost thereof is 
borne by such personnel or by". The words "quartered 
without charge" are substituted for the words "fur- 
nished quarters on the same basis without cost". In 
clause (3), the words "when such facilities are" are 
omitted as surplusage. 

In subsection (c), the words "for travel outside the 
United States to assume or perform" are substituted 
for the words "so serving or proceeding abroad to enter 
upon such service". 

In subsection (d), the word "equipment" is omitted as 
covered by the word "supplies". The words "gifts for 
the use of" are substituted for the words "Red Cross 
supplies that may be tendered as a gift and accepted for 
use by". The word "expense" is substituted for the 
words "cost and charge". The words "rules and" are 
omitted as surplusage. 

In subsection (e), the words "Federal Government of" 
are omitted as surplusage. 

Report on Assistance to Red Cross for Emergency 
Communications Services for Members of Armed 
Forces and Families 

Pub. L. 103-337, div. A, title III, § 383(b), Oct. 5, 1994, 
108 Stat. 2740, provided that, not later than Nov. 30 in 
each of 1994, 1995, and 1996, the Secretary of Defense was 
to submit to Congress a report on whether it was nec- 
essary for the Department of Defense to support the 
emergency communications services of the American 
National Red Cross in order to provide such services for 
members of the Armed Forces and their families. 

§2603. Acceptance of fellowships, scholarships, 
or grants 

(a) Notwithstanding any other provision of 
law, a fellowship, scholarship, or grant may, 
under regulations to be prescribed by the Presi- 
dent or his designee, be made by a corporation, 
fund, foundation, or educational institution that 
is organized and operated primarily for sci- 
entific, literary, or educational purposes to any 
member of the armed forces, and the benefits 
thereof may be accepted by him — 

(1) in recognition of outstanding perform- 
ance in his field; 

(2) to undertake a project that may be of 
value to the United States; or 

(3) for development of his recognized poten- 
tial for future career service. 

However, the benefits of such a fellowship, 
scholarship, or grant may be accepted by the 
member in addition to his pay and allowances 
only to the extent that those benefits would be 
conferred upon him if the education or training 
contemplated by that fellowship, scholarship, or 
grant were provided at the expense of the United 
States. In addition, if such a benefit, in cash or 
in kind, is for travel, subsistence, or other ex- 
penses, an appropriate reduction shall be made 
from any payment that is made for the same 
purpose to the member by the United States in- 
cident to his acceptance of the fellowship, schol- 
arship, or grant. 

(b) Each member of the armed forces who ac- 
cepts a fellowship, scholarship, or grant in ac- 
cordance with subsection (a) shall, before he is 
permitted to undertake the education or train- 
ing contemplated by that fellowship, scholar- 
ship, or grant, agree in writing that, after he 
completes the education or training, he will 
serve on active duty for a period at least three 



times the length of the period of the education 
or training. 

(Added Pub. L. 87-555, §1(1), July 27, 1962, 76 
Stat. 244; amended Pub. L. 111-383, div. A, title 
X, §1075(b)(39), Jan. 7, 2011, 124 Stat. 4371.) 

Amendments 

2011— Pub. L. 111-383 substituted "armed forces" for 
"Armed Forces" in two places. 

Ex. Ord. No. 11079. Regulations for Acceptance of 
Fellowships, Scholarships, or Grants 

Ex. Ord. No. 11079, Jan. 25, 1963, 28 F.R. 819, as amend- 
ed by Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R. 16247; Ex. 
Ord. No. 12608, Sept. 9, 1987, 52 F.R. 34617; Ex. Ord. No. 
13286, §69, Feb. 28, 2003, 68 F.R. 10630, provided: 

By virtue of the authority vested in me by section 
2603 of Title 10, United States Code [this section], I 
hereby designate the Secretary of Defense, with respect 
to members of the Army, Navy, Air Force, and Marine 
Corps, the Secretary of Homeland Security, with re- 
spect to members of the Coast Guard when it is not op- 
erating as a service in the Navy, and the Secretary of 
Health and Human Services, with respect to commis- 
sioned officers of the Public Health Service, to pre- 
scribe regulations under which members of the Armed 
Forces and commissioned officers of the Public Health 
Service may accept fellowships, scholarships, or grants 
from corporations, funds, foundations, or educational 
institutions organized and operated primarily for sci- 
entific, literary, or educational purposes. To the extent 
practicable, such regulations shall be uniform. 

§ 2604. United Seamen's Service: cooperation and 
assistance 

(a) Whenever the President finds it necessary 
in the interest of United States commitments 
abroad to provide facilities and services for 
United States merchant seamen in foreign 
areas, he may authorize the Secretary of De- 
fense, under such regulations as the Secretary 
may prescribe, to cooperate with and assist the 
United Seamen's Service in establishing and 
providing those facilities and services. 

(b) Personnel of the United Seamen's Service 
who are performing duties in connection with 
the cooperation and assistance under subsection 
(a) may be furnished — 

(1) transportation, at the expense of the 
United States, while traveling to and from, 
and while performing those duties, in the same 
manner as civilian employees of the armed 
forces; 

(2) meals and quarters, at their expense or at 
the expense of the United Seamen's Service, 
except that where civilian employees of the 
armed forces are quartered without charge, 
employees of the United Seamen's Service 
may also be quartered without charge; and 

(3) available office space (including space for 
recreational activities for seamen), ware- 
housing, wharfage, and means of communica- 
tion, without charge. 

(c) No fee may be charged for a passport issued 
to an employee of the United Seamen's Service 
for travel outside the United States to assume 
or perform duties under this section. 

(d) Supplies of the United Seamen's Service, 
including gifts for the use of merchant seamen, 
may be transported at the expense of the United 
States, if it is determined under regulations pre- 
scribed under subsection (a) that they are nec- 
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essary to the cooperation and assistance pro- 
vided under this section. 

(e) Where practicable, the President shall also 
make arrangements to provide for convertibility 
of local currencies for the United Seamen's 
Service, in connection with its activities under 
subsection (a). 

(f) For the purposes of this section, employees 
of the United Seamen's Service may not be con- 
sidered as employees of the United States. 

(Added Pub. L. 91-603, §3(1), Dec. 31, 1970, 84 Stat. 
1674.) 

Short Title 

Section 1 of Pub. L. 91-603 provided: "That this Act 
[enacting- this section, amending sections 1151, 1152, 
1171, and 1223 of Title 46, Appendix, Shipping, and en- 
acting provisions set out as a note under this section] 
may be cited as the 'Seamen's Service Act'." 

Congressional Declaration op Purpose 

Section 2 of Pub. L. 91-603 provided that: "It is the 
purpose of this Act [enacting this section and amending 
sections 1151, 1152, 1171 and 1223 of Title 46, Appendix, 
Shipping], by authorizing appropriate departments and 
agencies of the United States Government to cooperate 
with the United Seamen's Service (a nonprofit, chari- 
table organization incorporated under the laws of the 
State of New York) in the establishment and operation 
of facilities for United States merchant seamen in for- 
eign areas, to promote the welfare of such seamen, es- 
sential to the overall interests of shipment of United 
States goods and supplies to such areas." 

§2605. Acceptance of gifts for defense depend- 
ents' schools 

(a) The Secretary of Defense may accept, hold, 
administer, and spend any gift (including any 
gift of an interest in real property) made on the 
condition that it be used in connection with the 
operation or administration of a defense depend- 
ents' school. The Secretary may pay all nec- 
essary expenses in connection with the accept- 
ance of a gift under this subsection. 

(b) There is established in the Treasury a fund 
to be known as the "Department of Defense De- 
pendents' Education Gift Fund". Gifts of money, 
and the proceeds of the sale of property, re- 
ceived under subsection (a) shall be deposited in 
the fund. The Secretary may disburse funds de- 
posited under this subsection for the benefit or 
use of defense dependents' schools, subject to 
the terms of the gift. 

(c) Subsection (c) of section 2601 of this title 
applies to property that is accepted under sub- 
section (a) in the same manner that such sub- 
section applies to property that is accepted 
under subsection (a) of that section. 

(d) (1) Upon request of the Secretary of De- 
fense, the Secretary of the Treasury may — 

(A) retain money, securities, and the pro- 
ceeds of the sale of securities, in the Depart- 
ment of Defense Dependents' Education Gift 
Fund; and 

(B) invest money and reinvest the proceeds 
of the sale of securities in that fund in securi- 
ties of the United States or in securities guar- 
anteed as to principal and interest by the 
United States. 

(2) The interest and profits accruing from 
those securities shall be deposited to the credit 
of the fund and may be disbursed as provided in 
subsection (b). 



(e) In this section, the term "gift" includes a 
devise of real property or a bequest of personal 
property. 

(f) The Secretary of Defense shall prescribe 
regulations to carry out this section. 

(g) In this section, the term "defense depend- 
ents' school" means the following: 

(1) A school established as part of the de- 
fense dependents' education system provided 
for under the Defense Dependents' Education 
Act of 1978 (20 U.S.C. 921 et seq.). 

(2) An elementary or secondary school estab- 
lished pursuant to section 2164 of this title. 

(Added Pub. L. 99-661, div. A, title III, § 314(a), 
Nov. 14, 1986, 100 Stat. 3853; amended Pub. L. 
103-337, div. A, title III, §353(a)-(c)(l), Oct. 5, 
1994, 108 Stat. 2731.) 

References in Text 

The Defense Dependents' Education Act of 1978, re- 
ferred to in subsec. (g)(1), is title XIV of Pub. L. 95-561, 
Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi- 
fied principally to chapter 25A (§921 et seq.) of Title 20, 
Education. For complete classification of this Act to 
the Code, see Short Title note set out under section 921 
of Title 20 and Tables. 

Amendments 

1994— Pub. L. 103-337, § 353(c)(1), substituted "schools" 
for "education system" in section catchline. 

Subsec. (a). Pub. L. 103-337, §353(a)(l), substituted "a 
defense dependents' school" for "the defense depend- 
ents' education system provided for under the Defense 
Dependents' Education Act of 1978 (20 U.S.C. 921 et 
seq.)". 

Subsec. (b). Pub. L. 103-337, § 353(a)(2), substituted 
"defense dependents' schools" for "the defense depend- 
ent's education system". 

Subsec. (g). Pub. L. 103-337, § 353(b), added subsec. (g). 

§2606. Scouting: cooperation and assistance in 
foreign areas 

(a) Subject to subsection (b), the Secretary 
concerned may cooperate with and assist quali- 
fied scouting organizations in establishing and 
providing facilities and services for members of 
the armed forces and their dependents, and civil- 
ian employees of the Department of Defense and 
their dependents, at locations outside the 
United States. 

(b) Cooperation and assistance under sub- 
section (a) shall be provided under regulations 
prescribed by the Secretary of Defense and may 
be provided only if the President determines 
that such cooperation and assistance is nec- 
essary in the interest of the morale, welfare, and 
recreation of members of the armed forces. 

(c) Personnel of a qualified scouting organiza- 
tion, including officials certified by that organi- 
zation as representing that organization, who 
are performing duties in connection with co- 
operation and assistance provided under sub- 
section (a) may be furnished — 

(1) transportation at the expense of the 
United States while traveling to and from, and 
while performing, such duties in the same 
manner as civilian employees of the United 
States; and 

(2) available office space (including space for 
recreational activities for Boy Scouts and Girl 
Scouts), warehousing, utilities, and a means of 
communication, without charge. 
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(d) Supplies of a qualified scouting organiza- 
tion may be transported at the expense of the 
United States if the Secretary concerned deter- 
mines, under regulations prescribed under sub- 
section (b), that the supplies are necessary to 
the cooperation and assistance provided under 
this section. 

(e) The Secretary concerned may reimburse a 
qualified scouting organization for all or part of 
the pay of an employee of that organization for 
any period during which the employee was per- 
forming services under subsection (a). Any such 
reimbursement may not be made from appro- 
priated funds and shall be made under regula- 
tions prescribed under subsection (b). 

(f) For the purposes of this section, employees 
of a qualified scouting organization performing 
services under subsection (a) may not be consid- 
ered to be employees of the United States. 

(g) In this section, the term "qualified scout- 
ing organization" means the Girl Scouts of the 
United States of America and the Boy Scouts of 
America. 

(Added Pub. L. 100-456, div. A, title III, § 323(a), 
Sept. 29, 1988, 102 Stat. 1953.) 

Ex. Ord. No. 12715. Determination eor Support of 
Scouting Activities Overseas 

Ex. Ord. No. 12715, May 3, 1990, 55 F.R. 19051, provided: 
By the authority vested in me as President by the 
Constitution and laws of the United States of America, 
and pursuant to section 2606(b) of title 10, United States 
Code, with regard to support of scouting- activities 
overseas, I hereby determine that the cooperation and 
assistance authorized by section 2606(a) of that title is 
necessary in the interest of the morale, welfare, and 
recreation of members of the armed forces. The Sec- 
retary of Defense, or his designee, shall issue regula- 
tions concerning such cooperation and support. 

George Bush. 

§2607. Acceptance of gifts for the Defense Intel- 
ligence College 

(a) The Secretary of Defense may accept, hold, 
administer, and use any gift (including any gift 
of an interest in real property) made for the pur- 
pose of aiding and facilitating the work of the 
Defense Intelligence College and may pay all 
necessary expenses in connection with the ac- 
ceptance of such a gift. 

(b) Money, and proceeds from the sale of prop- 
erty, received as a gift under subsection (a) shall 
be deposited in the Treasury and shall be avail- 
able for disbursement upon the order of the Sec- 
retary of Defense to the extent provided in an- 
nual appropriation Acts. 

(c) Subsection (c) of section 2601 of this title 
applies to property that is accepted under sub- 
section (a) in the same manner that such sub- 
section applies to property that is accepted 
under subsection (a) of that section. 

(d) In this section, the term "gift" includes a 
bequest of personal property or a devise of real 
property. 

(Added Pub. L. 101-193, title V, § 502(a), Nov. 30, 
1989, 103 Stat. 1708.) 

§2608. Acceptance of contributions for defense 
programs, projects, and activities; Defense 
Cooperation Account 

(a) Acceptance Authority.— The Secretary of 
Defense may accept from any person, foreign 



government, or international organization any 
contribution of money or real or personal prop- 
erty made by such person, foreign government, 
or international organization for use by the De- 
partment of Defense and may accept from any 
foreign government or international organiza- 
tion any contribution of services made by such 
foreign government or international organiza- 
tion for use by the Department of Defense. 

(b) Establishment of Defense Cooperation 
Account. — (1) There is established in the Treas- 
ury of the United States a special account to be 
known as the "Defense Cooperation Account". 

(2) Contributions of money and proceeds from 
the sale of any property accepted by the Sec- 
retary of Defense under subsection (a) shall be 
credited to the Defense Cooperation Account. 

(c) Use of the Defense Cooperation Ac- 
count. — (1) Funds in the Defense Cooperation 
Account may be appropriated for a function de- 
scribed in section 114 of this title only to the ex- 
tent that the appropriation of such funds for 
such purpose is authorized in accordance with 
that section. 

(2) Funds in the Defense Cooperation Account 
shall not be made available for obligation or ex- 
penditure except to the extent and in the man- 
ner provided in subsequent appropriations Acts. 

(d) Use of Property. — Any contribution of 
property received under this section may be — 

(1) retained and used by the Department of 
Defense in the form in which it was donated; 

(2) sold or otherwise disposed of upon such 
terms and conditions and in accordance with 
such procedures as the Secretary determines 
appropriate; or 

(3) converted into a form usable by the De- 
partment of Defense. 

(e) Reporting Requirement.— (1) Not later 
than 30 days after the end of the second quarter 
and the fourth quarter of each fiscal year, the 
Secretary of Defense shall submit to Congress a 
report on contributions of property accepted by 
the Secretary under this section during the pre- 
ceding two quarters. The Secretary shall include 
in each such report a description of all property 
having a value of more than $1,000,000. 

(2) In computing the value of any property re- 
ferred to in paragraph (1), the Secretary shall 
aggregate the value of — 

(A) similar items of property accepted by 
the Secretary during the quarter concerned; 
and 

(B) components which, if assembled, would 
comprise all or a substantial part of an item of 
equipment or a facility. 

(f) Authority to Use Property.— Property ac- 
cepted under subsection (a) may be used by the 
Secretary of Defense without specific authoriza- 
tion, except that such property may not be used 
in connection with any program, project, or ac- 
tivity if the use of such property would result in 
the violation of any prohibition or limitation 
otherwise applicable to such program, project, 
or activity. 

(g) Investment of Money.— (1) Upon request 
by the Secretary of Defense, the Secretary of 
the Treasury may invest money in the Defense 
Cooperation Account in securities of the United 
States or in securities guaranteed as to prin- 
cipal and interest by the United States. 
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(2) Any interest or other income that accrues 
from investment in securities referred to in 
paragraph (1) shall be deposited to the credit of 
the Defense Cooperation Account. 

(h) Notification of Conditions.— The Sec- 
retary of Defense shall notify Congress of any 
condition imposed by the donor on the use of 
any contribution accepted by the Secretary 
under the authority of this section. 

(i) Periodic Audits by GAO.— The Comptroller 
General of the United States shall make peri- 
odic audits of money and property accepted 
under this section, at such intervals as the 
Comptroller General determines to be war- 
ranted. The Comptroller General shall submit to 
Congress a report on the results of each such 
audit. 

(j) Items Included as Contributions.— In this 
section, the term "contribution" includes a de- 
vise of real property or a bequest of personal 
property. 

(k) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 101-403, title II, § 202(a)(1), Oct. 1, 
1990, 104 Stat. 872; amended Pub. L. 102-190, div. 
A, title X, §1061(a)(16), Dec. 5, 1991, 105 Stat. 1473; 
Pub. L. 103-160, div. A, title XI, § 1105(b)(1), (2), 
Nov. 30, 1993, 107 Stat. 1750; Pub. L. 104-201, div. 
A, title X, §1063, Sept. 23, 1996, 110 Stat. 2652; 
Pub. L. 112-81, div. A, title X, §1064(7), Dec. 31, 
2011, 125 Stat. 1587.) 

Amendments 

2011— Subsec. (e)(1). Pub. L. 112-81 substituted "the 
second quarter and the fourth quarter" for "each quar- 
ter" and "the preceding two quarters" for "the preced- 
ing quarter". 

1996— Subsec. (a). Pub. L. 104-201 inserted before pe- 
riod at end "and may accept from any foreign govern- 
ment or international organization any contribution of 
services made by such foreign government or inter- 
national organization for use by the Department of De- 

1993-^Pub. L. 103-160, § 1105(b)(2), inserted "; Defense 
Cooperation Account" in section catchline. 

Subsec. (i). Pub. L. 103-160, § 1105(b)(1), substituted 
"Periodic Audits" for "Annual Audit" in heading and 
amended text generally. Prior to amendment, text read 
as follows: "The Comptroller General of the United 
States shall conduct an annual audit of money and 
property accepted by the Secretary of Defense under 
this section and shall submit a copy of the results of 
each such audit to Congress." 

1991— Subsec. (g)(1). Pub. L. 102-190 inserted "(1)" be- 
fore "Upon request". 

[§2609. Repealed. Pub. L. 104-106, div. A, title II, 
§253(9), Feb. 10, 1996, 110 Stat. 235] 

Section, added Pub. L. 103-160, div. A, title II, 
§ 242(f)(1), Nov. 30, 1993, 107 Stat. 1605, related to accept- 
ance of contributions from allies for Theater Missile 
Defense programs and establishment and use of Theater 
Missile Defense Cooperation Account. 

§2610. Competitions for excellence: acceptance 
of monetary awards 

(a) Acceptance Authorized.— The Secretary 
of Defense may accept a monetary award given 
to the Department of Defense by a nongovern- 
mental entity as a result of the participation of 
the Department in a competition carried out to 
recognize excellence or innovation in providing 
services or administering programs. 



(b) Disposition of Awards. — A monetary 
award accepted under subsection (a) shall be 
credited to one or more nonappropriated fund 
accounts supporting morale, welfare, and recre- 
ation activities for the command, installation, 
or other activity that is recognized for the 
award. Amounts so credited may be expended 
only for such activities. 

(c) Incidental Expenses. — Subject to such 
limitations as may be provided in appropriation 
Acts, appropriations available to the Depart- 
ment of Defense may be used to pay incidental 
expenses incurred by the Department to partici- 
pate in a competition described in subsection (a) 
or to accept a monetary award under this sec- 
tion. 

(d) Regulations and Reporting. — (1) The Sec- 
retary shall prescribe regulations to determine 
the disposition of monetary awards accepted 
under this section and the payment of incidental 
expenses under subsection (c). 

(2) At the end of each year, the Secretary shall 
submit to Congress a report for that year de- 
scribing the disposition of monetary awards ac- 
cepted under this section and the payment of in- 
cidental expenses under subsection (c). 

(e) Termination. — The authority of the Sec- 
retary under this section shall expire on Feb- 
ruary 10, 1998. 

(Added Pub. L. 104-106, div. A, title III, § 377(a), 
Feb. 10, 1996, 110 Stat. 283; amended Pub. L. 
104-201, div. A, title X, §1074(a)(16), Sept. 23, 1996, 
110 Stat. 2659.) 

Amendments 

1996— Subsec. (e). Pub. L. 104-201 substituted "on Feb- 
ruary 10, 1998" for "two years after the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 1996". 

§2611. Regional centers for security studies: ac- 
ceptance of gifts and donations 

(a) Authority to Accept Gifts and Dona- 
tions. — (1) Subject to subsection (c), the Sec- 
retary of Defense may, on behalf of any Depart- 
ment of Defense regional center for security 
studies, any combination of such centers, or 
such centers generally, accept from any source 
specified in subsection (b) any gift or donation 
for purposes of defraying the costs or enhancing 
the operation of such a center, combination of 
centers, or centers generally, as the case may 
be. 

(2) For purposes of this section, the Depart- 
ment of Defense regional centers for security 
studies are the following: 

(A) The George C. Marshall European Center 
for Security Studies. 

(B) The Asia-Pacific Center for Security 
Studies. 

(C) The Center for Hemispheric Defense 
Studies. 

(D) The Africa Center for Strategic Studies. 

(E) The Near East South Asia Center for 
Strategic Studies. 

(b) Sources. — The sources from which gifts 
and donations may be accepted under subsection 
(a) are the following: 

(1) The government of a State or a political 
subdivision of a State. 
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(2) The government of a foreign country. 

(3) A foundation or other charitable organi- 
zation, including a foundation or charitable 
organization this is organized or operates 
under the laws of a foreign country. 

(4) Any source in the private sector of the 
United States or a foreign country. 

(c) Limitation. — The Secretary may not ac- 
cept a gift or donation under subsection (a) if 
acceptance of the gift or donation would com- 
promise or appear to compromise — 

(1) the ability of the Department of Defense, 
any employee of the Department, or any mem- 
ber of the armed forces to carry out the re- 
sponsibility or duty of the Department in a 
fair and objective manner; or 

(2) the integrity of any program of the De- 
partment, or of any person involved in such a 
program. 

(d) Criteria for Acceptance. — The Secretary 
shall prescribe written guidance setting forth 
the criteria to be used in determining whether 
the acceptance of a gift or donation would have 
a result described in subsection (c). 

(e) Crediting of Funds. — Funds accepted by 
the Secretary under section (a) shall be credited 
to appropriations available to the Department 
of Defense for the regional center, combination 
of centers, or centers generally for which ac- 
cepted. Funds so credited shall be merged with 
the appropriations to which credited and shall 
be available for the regional center, combina- 
tion of centers, or centers generally, as the case 
may be, for the same purposes as the appropria- 
tions with which merged. Any funds accepted 
under this section shall remain available until 
expended. 

(f) G-ift or Donation Defined. — In this sec- 
tion, the term "gift or donation" means any gift 
or donation of funds, materials (including re- 
search materials), real or personal property, or 
services (including lecture services and faculty 
services). 

(Added Pub. L. 106-65, div. A, title IX, § 915(a), 
Oct. 5, 1999, 113 Stat. 721; amended Pub. L. 
107-314, div. A, title X, § 1041(a)(17), Dec. 2, 2002, 
116 Stat. 2645; Pub. L. 108-136, div. A, title IX, 
§ 931(a), (b)(1), (c), Nov. 24, 2003, 117 Stat. 1580, 
1581; Pub. L. 108-375, div. A, title X, § 1084(f)(2), 
Oct. 28, 2004, 118 Stat. 2064; Pub. L. 109-163, div. 
A, title IX, § 903(a)(1), Jan. 6, 2006, 119 Stat. 3397.) 

Amendments 

2006 — Pub. L. 109-163 amended section catchline and 
text generally. Prior to amendment, text consisted of 
subsecs. (a) to (f) relating to acceptance of gifts and do- 
nations for the Asia-Pacific Center for Security Stud- 
ies. 

2004— Subsec. (a)(1). Pub. L. 108-375 amended directory 
language of Pub. L. 108-136, § 931(a)(1). See 2003 Amend- 
ment note below. 

2003— Pub. L. 108-136, § 931(c), struck out "foreign" be- 
fore "gifts" in section catchline. 

Subsec. (a). Pub. L. 108-136, § 931(b)(1)(A), struck out 
"Foreign" before "Gifts" in heading. 

Subsec. (a)(1). Pub. L. 108-136, § 931(a)(1), as amended 
by Pub. L. 108-375, substituted "gifts and donations 
from sources described in paragraph (2)" for "foreign 
gifts or donations". 

Subsec. (a)(2), (3). Pub. L. 108-136, § 931(a)(2), (3), added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (c). Pub. L. 108-136, § 931(b)(1)(B), struck out 
"foreign" before "gift". 



Subsec. (f). Pub. L. 108-136, § 931(b)(1)(A), (C), in head- 
ing, struck out "Foreign" before "Gift" and in text, 
struck out "foreign" after "section, a" and "from a for- 
eign government, a foundation or other charitable or- 
ganization in a foreign country, or an individual in a 
foreign country" before period at end. 

2002— Subsec. (e). Pub. L. 107-314 struck out heading 
and text of subsec. (e). Text read as follows: "If the 
total amount of funds accepted under subsection (a) in 
any fiscal year exceeds $2,000,000, the Secretary shall 
notify Congress of the amount of those donations for 
that fiscal year. Any such notice shall list each of the 
contributors of such amounts and the amount of each 
contribution in that fiscal year." 

Effective Date of 2004 Amendment 

Pub. L. 108-375, div. A, title X, § 1084(f), Oct. 28, 2004, 
118 Stat. 2064, provided that the amendment made by 
section 1084(f)(2) is effective as of Nov. 24, 2003, and as 
if included in Pub. L. 108-136 as enacted. 

§2612. National Defense University: acceptance 
of gifts 

(a) The Secretary of Defense may accept, hold, 
administer, and spend any gift, including a gift 
from an international organization and a foreign 
gift or donation (as defined in section 2166(f)(4) 
of this title), that is made on the condition that 
it be used in connection with the operation or 
administration of the National Defense Univer- 
sity. The Secretary may pay all necessary ex- 
penses in connection with the acceptance of a 
gift under this subsection. 

(b) There is established in the Treasury a fund 
to be known as the "National Defense Univer- 
sity Gift Fund". Gifts of money, and the pro- 
ceeds of the sale of property, received under sub- 
section (a) shall be deposited in the fund. The 
Secretary may disburse funds deposited under 
this subsection for the benefit or use of the Na- 
tional Defense University. 

(c) Subsection (c) of section 2601 of this title 
applies to property that is accepted under sub- 
section (a) in the same manner that such sub- 
section applies to property that is accepted 
under subsection (a) of that section. 

(d) (1) Upon request of the Secretary of De- 
fense, the Secretary of the Treasury may — 

(A) retain money, securities, and the pro- 
ceeds of the sale of securities, in the National 
Defense University Gift Fund; and 

(B) invest money and reinvest the proceeds 
of the sale of securities in that fund in securi- 
ties of the United States or in securities guar- 
anteed as to principal and interest by the 
United States. 

(2) The interest and profits accruing from 
those securities shall be deposited to the credit 
of the fund and may be disbursed as provided in 
subsection (b). 

(e) In this section: 

(1) the term "gift" includes a devise of real 
property or a bequest of personal property and 
any gift of an interest in real property. 

(2) The term "National Defense University" 
includes any school or other component of the 
National Defense University specified under 
section 2165(b) of this title. 

(f) The Secretary of Defense shall prescribe 
regulations to carry out this section. 

(Added Pub. L. 107-314, div. A, title IX, § 931(a), 
Dec. 2, 2002, 116 Stat. 2624; amended Pub. L. 
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108-136, div. A, title IX, § 931(d), Nov. 24, 2003, 117 
Stat. 1581.) 

Amendments 

2003— Subsec. (a). Pub. L. 108-136 substituted 
"2166(f)(4)" for "2611(f)". 

§2613. Acceptance of frequent traveler miles, 
credits, points, and tickets: use to facilitate 
rest and recuperation travel of deployed 
members and their families 

(a) Authority to Accept Donation of Travel 
Benefits. — Subject to subsection (c), the Sec- 
retary of Defense may accept from any person or 
government agency the donation of travel bene- 
fits for the purposes of use under subsection (d). 

(b) Travel Benefit Defined.— In this section, 
the term "travel benefit" means — 

(1) frequent traveler miles, credits for tick- 
ets, or tickets for air or surface transportation 
issued by an air carrier or a surface carrier, re- 
spectively, that serves the public; and 

(2) points or awards for free or reduced-cost 
accommodations issued by an inn, hotel, or 
other commercial establishment that provides 
lodging to transient guests. 

(c) Condition on Authority to Accept Dona- 
tion. — The Secretary may accept a donation of a 
travel benefit under this section only if the busi- 
ness entity referred to in subsection (b) that is 
the source of the benefit consents to such dona- 
tion. Any such donation shall be under such 
terms and conditions as the business entity may 
specify, and the travel benefit so donated may 
be used only in accordance with the rules estab- 
lished by the business entity. 

(d) Use of Donated Travel Benefits. — A 
travel benefit accepted under this section may 
be used only for the purpose of— 

(1) facilitating the travel of a member of the 
armed forces who — 

(A) is deployed on active duty outside the 
United States away from the permanent 
duty station of the member in support of a 
contingency operation; and 

(B) is granted, during such deployment, 
rest and recuperative leave, emergency 
leave, convalescent leave, or another form of 
leave authorized for the member; or 

(2) in the case of a member of the armed 
forces recuperating from an injury or illness 
incurred or aggravated in the line of duty dur- 
ing such a deployment, facilitating the travel 
of family members of the member in order to 
be reunited with the member. 

(e) Administration.— (1) The Secretary shall 
designate a single office in the Department of 
Defense to carry out this section. That office 
shall develop rules and procedures to facilitate 
the acceptance and distribution of travel bene- 
fits under this section. 

(2) For the use of travel benefits under sub- 
section (d)(2) by family members of a member of 
the armed forces, the Secretary may, as the Sec- 
retary determines appropriate, limit — 

(A) eligibility to family members who, by 
reason of affinity, degree of consanguinity, or 
otherwise, are sufficiently close in relation- 
ship to the member of the armed forces to jus- 
tify the travel assistance; 



(B) the number of family members who may 
travel; and 

(C) the number of trips that family members 
may take. 

(3) The Secretary of Defense may, in an excep- 
tional case, authorize a person not described in 
subsection (d)(2) to use a travel benefit accepted 
under this subsection to visit a member of the 
armed forces described in subsection (d)(1) if 
that person has a notably close relationship 
with the member. The travel benefit may be 
used by such person only in accordance with 
such conditions and restrictions as the Sec- 
retary determines appropriate and the rules es- 
tablished by the business entity referred to in 
subsection (b) that is the source of the travel 
benefit. 

(f) Services of Nonprofit Organization. — 
The Secretary of Defense may enter into an 
agreement with a nonprofit organization to use 
the services of the organization — 

(1) to promote the donation of travel bene- 
fits under this section, except that amounts 
appropriated to the Department of Defense 
may not be expended for this purpose; and 

(2) to assist in administering the collection, 
distribution, and use of travel benefits under 
this section. 

(g) Family Member Defined.— In this section, 
the term "family member" has the meaning 
given that term in section 481h(b)(l) of title 37. 

(Added Pub. L. 108-375, div. A, title V, § 585(a)(1), 
Oct. 28, 2004, 118 Stat. 1930; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(20), Oct. 17, 2006, 
120 Stat. 2399; Pub. L. 112-81, div. A, title V, 
§576(a)-(d)(D, title VI, § 631(f)(4)(A), Dec. 31, 2011, 
125 Stat. 1428, 1429, 1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Another section 2613 was renumbered section 2614 of 
this title. 

Amendments 

2011— Pub. L. 112-81, §576(d)(l), substituted "Accept- 
ance of frequent traveler miles, credits, points, and 
tickets: use to facilitate rest and recuperation travel of 
deployed members and their families" for "Acceptance 
of frequent traveler miles, credits, and tickets; use to 
facilitate rest and recuperation travel of deployed 
members and their families" in section catchline. 

Subsec. (b). Pub. L. 112-81, § 576(a), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) defined 
travel benefit. 

Subsec. (c). Pub. L. 112-81, §576(b), substituted "the 
business entity referred to in subsection (b)" for "the 
air or surface carrier" and substituted "the business 
entity" for "the surface carrier" and for "the carrier". 

Subsec. (e)(3). Pub. L. 112-81, §576(c), substituted "the 
business entity referred to in subsection (b)" for "the 
air carrier or surface carrier". 

Subsec. (g). Pub. L. 112-81, § 631(f)(4)(A), substituted 
"481h(b)(D" for "411h(b)(D". See Codification note 
above. 

2006— Subsec. (b). Pub. L. 109-364 substituted "In this" 
for "In the". 
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§2614. Emergency communications equipment: 
acceptance from local public safety agencies 
for temporary use related to disasters 

(a) Authority to Accept Equipment.— (1) Sub- 
ject to subsection (c), the Secretary concerned — 

(1) may accept communications equipment 
for use in coordinating joint response and re- 
covery operations with, public safety agencies 
in the event of a disaster; and 

(2) may accept services related to the oper- 
ation and maintenance of such equipment. 

(b) Regulations.— The authority under sub- 
section (a) shall be exercised under regulations 
prescribed by the Secretary of Defense. 

(c) Limitations. — (1) Equipment may be ac- 
cepted under subsection (a)(1) only to the extent 
that communications equipment under the con- 
trol of the Secretary concerned at the potential 
disaster response site is inadequate to meet 
military requirements for communicating with 
public safety agencies during the period of re- 
sponse to the disaster. 

(2) Services may be accepted under subsection 
(a)(2) related to the operation and maintenance 
of communications equipment only to the ex- 
tent that the necessary capabilities are not 
available to the military commander having 
custody of the equipment. 

(d) Liability. — A person providing services ac- 
cepted under this section may not be considered, 
by reason of the provision of such services, to be 
an officer, employee, or agent of the United 
States for any purpose. 

(Added Pub. L. 108-375, div. A, title X, § 1051(a), 
Oct. 28, 2004, 118 Stat. 2053, §2613; renumbered 
§2614 and amended Pub. L. 109-364, div. A, title 
X, §1071(a)(19)(A), Oct. 17, 2006, 120 Stat. 2399.) 

Amendments 

2006— Pub. L. 109-364 renumbered section 2613 of this 
title as this section and redesignated the second subsec. 
(c) as (d). 

CHAPTER 157— TRANSPORTATION 

Sec. 

2631. Supplies: preference to United States vessels. 
2631a. Contingency planning: seallft and related 

intermodal transportation requirements. 

2632. Transportation to and from certain places of 

employment and on military installations. 

2633. Stevedoring and terminal services: vessels 

carrying cargo or passengers sponsored by 
military department. 

2634. Motor vehicles: transportation or storage for 

members on change of permanent station or 
extended deployment. 

2635. Medical emergency helicopter transportation 

assistance and limitation of individual li- 
ability. 

2636. Deductions from amounts due carriers. 

2636a. Loss or damage to personal property trans- 
ported at Government expense: full replace- 
ment value; deduction from amounts due 
carriers. 

2637. Transportation in certain areas outside the 

United States. 

2638. Transportation of civilian clothing of enlisted 

members. 

2639. Transportation to and from school for certain 

minor dependents. 

2640. Charter air transportation of members of the 

armed forces. 

2641. Transportation of certain veterans on Depart- 

ment of Defense aeromedical evacuation 
aircraft. 



Sec. 

2641a. Transportation of American Samoa veterans 
on Department of Defense aircraft for cer- 
tain medical care In Hawaii. 

2641b. Space-available travel on Department of De- 
fense aircraft: retired members residing in 
Commonwealths and possessions of the 
United States for certain health care serv- 
ices. 

2642. Airlift services provided to certain other 

agencies: use of Department of Defense re- 
imbursement rate. 

2643. Commissary and exchange services: transpor- 

tation overseas. 

2644. Control of transportation systems in time of 

war. 

2645. Indemnification of Department of Transpor- 

tation for losses covered by vessel war risk 
Insurance. 

2646. Travel services: procurement for official and 

unofficial travel under one contract. 

2647. Next-of-kin of persons unaccounted for from 

conflicts after World War II: transportation 
to annual meetings. 

2648. Persons and supplies: sea, land, and air trans- 

portation. 

2649. Civilian passengers and commercial cargoes: 

transportation on Department of Defense 
vessels, vehicles, and aircraft. 

2650. Civilian personnel in Alaska. 

2651. Passengers and merchandise to Guam: sea 

transport. 

Amendments 

2011— Pub. L. 111-383, div. A, title III, § 352(f), Jan. 7, 
2011, 124 Stat. 4194, added items 2648 and 2649 and struck 
out former items 2648 "Persons and supplies: sea trans- 
portation" and 2649 "Civilian passengers and commer- 
cial cargoes: transportation on Department of Defense 
vssssls' ' 

2008— Pub. L. 110-181, div. A, title III, § 374(b), Jan. 28, 
2008, 122 Stat. 83, added item 2641b. 

2004— Pub. L. 108-375, div. A, title X, § 1072(d)(1), Oct. 
28, 2004, 118 Stat. 2058, added items 2648 to 2651. 

2003— Pub. L. 108-136, div. A, title VI, § 634(b), title X, 
§ 1006(b)(2), Nov. 24, 2003, 117 Stat. 1510, 1585, added item 
2636a and amended item 2642 generally, substituting 
"Airlift services provided to certain other agencies: use 
of Department of Defense reimbursement rate" for 
"Reimbursement rate for airlift services provided to 
Central Intelligence Agency". 

2001— Pub. L. 107-107, div. A, title V, § 574(b), Dec. 28, 
2001, 115 Stat. 1122, added item 2647. 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1009(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-251, substituted "De- 
ductions from amounts due carriers" for "Deductions 
from carriers because of loss or damage to material in 
transit" in item 2636. 

1998— Pub. L. 105-262, title VIII, § 8121(b), Oct. 17, 1998, 
112 Stat. 2332, added item 2641a. 

Pub. L. 105-261, div. A, title VIII, § 813(b), Oct. 17, 1998, 
112 Stat. 2087, added item 2646. 

1996— Pub. L. 104-201, div. A, title III, § 368(a)(2)(B), 
title IX, § 906(d)(1), title X, § 1079(b)(2), Sept. 23, 1996, 110 
Stat. 2498, 2620, 2670, substituted "Motor vehicles: 
transportation or storage for members on change of 
permanent station or extended deployment" for "Motor 
vehicles: for members on change of permanent station" 
in item 2634 and added items 2644 and 2645. 

Pub. L. 104-106, div. A, title III, § 334(b), Feb. 10, 1996, 
110 Stat. 262, added item 2643. 

1993— Pub. L. 103-160, div. A, title XI, § 1173(b), Nov. 30, 
1993, 107 Stat. 1767, added item 2631a. 

1991— Pub. L. 102-88, title V, §501(b), Aug. 14, 1991, 105 
Stat. 435, added item 2642. 

1990— Pub. L. 101-510, div. A, title III, § 326(a)(2), Nov. 
5, 1990, 104 Stat. 1531, added item 2637. 

1987— Pub. L. 100-180, div. A, title XII, § 1250(a)(2), Dec. 
4, 1987, 101 Stat. 1168, added item 2641. 

1986— Pub. L. 99-661, div. A, title XII, § 1204(a)(2), Nov. 
14, 1986, 100 Stat. 3971, added item 2640. 
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Pub. L. 99-550, § 2(a)(2), Oct. 27, 1986, 100 Stat. 3070, 
struck out item 2637 "Transportation between resi- 
dence and place of work for senior defense officials". 

1984— Pub. L. 98-525, title VI, § 614(b), title XIV, 
§1401(j)(2), Oct. 19, 1984, 98 Stat. 2540, 2620, added items 
2637 to 2639. 

1982— Pub. L. 97-258, § 2(b)(5)(A), Sept. 13, 1982, 96 Stat. 
1053, added item 2636. 

1979— Pub. L. 96-125, title VIII, § 807(c)(2), Nov. 26, 1979, 
93 Stat. 950, inserted "and on military installations" 
after "places of employment" in item 2632. 

1973— Pub. L. 93-155, title VIII, § 814(b), Nov. 16, 1973, 87 
Stat. 621, added item 2635. 

1965— Pub. L. 89-101, §1(2), July 30, 1965, 79 Stat. 425, 
substituted "change of permanent station" for "perma- 
nent change of station" in item 2634. 

1962— Pub. L. 87-651, title I, § 111(c), Sept. 7, 1962, 76 
Stat. 511, substituted "Stevedoring and terminal serv- 
ices: vessels carrying cargo or passengers sponsored by 
military department" for "Terminal Services, furnish 
to commercial steamship companies" in item 2633, and 
added item 2634. 

1957— Pub. L. 85-44, §2, June 1, 1957, 71 Stat. 45, added 
item 2633. 

§2631. Supplies: preference to United States ves- 
sels 

(a) Only vessels of the United States or be- 
longing to the United States may be used in the 
transportation by sea of supplies bought for the 
Army, Navy, Air Force, or Marine Corps. How- 
ever, if the President finds that the freight 
charged by those vessels is excessive or other- 
wise unreasonable, contracts for transportation 
may be made as otherwise provided by law. 
Charges made for the transportation of those 
supplies by those vessels may not be higher than 
the charges made for transporting like goods for 
private persons. 

(b) (1) In each request for proposals to enter 
into a time-charter contract for the use of a ves- 
sel for the transportation of supplies under this 
section, the Secretary of Defense shall require 
that any reflagging or repair work on a vessel 
for which a proposal is submitted in response to 
the request for proposals be performed in the 
United States (including any territory of the 
United States). 

(2) In paragraph (1), the term "reflagging or 
repair work" means work performed on a ves- 
sel — 

(A) to enable the vessel to meet applicable 
standards to become a vessel of the United 
States; or 

(B) to convert the vessel to a more useful 
military configuration. 

(3) The Secretary of Defense may waive the re- 
quirement described in paragraph (1) if the Sec- 
retary determines that such waiver is critical to 
the national security of the United States. The 
Secretary shall immediately notify the Congress 
of any such waiver and the reasons for such 
waiver. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 146; Pub. L. 
103-160, div. A, title III, § 315(a), Nov. 30, 1993, 107 
Stat. 1619.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2631 


10:1365. 
34:528. 


Apr. 28, 1904. oh. 1766. 33 
Stat. 518. 





The word "supplies" is substituted for the words 
"coal, provisions, fodder, or supplies of any descrip- 
tion", in 10:1365 and 34:528. The words "pursuant to 
law" and "the use of", in 10:1365 and 34:528, are omitted 
as surplusage. The words "as otherwise provided by 
law", in 10:1365 and 34:528, are used rather than the 
words "under the law as it now exists", in section 1 of 
the Act of April 28, 1904, ch. 1766, 33 Stat. 518. The word 
"may" is substituted for the word "shall". The words 
"However, if" are substituted for the words "unless 
* * * in which case". The words "private persons" are 
substituted for the words "private parties or compa- 
nies", in 10:1365 and 34:528. The last sentence is sub- 
stituted for the proviso of 10:1365 and 34:528. 

Amendments 

1993 — Pub. L. 103-160 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 1993 Amendment 

Section 315(b) of Pub. L. 103-160 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to a vessel for which reflagging or re- 
pair work is necessary to be performed after the date of 
the enactment of this Act [Nov. 30, 1993]." 

Obtaining Carriage by Vessel: Criterion Regarding 
Overhaul, Repair, and Maintenance of Vessels 
in the United States 

Pub. L. 109-364, div. A, title X, §1017, Oct. 17, 2006, 120 
Stat. 2379, as amended by Pub. L. 110-181, div. A, title 
X, § 1063(c)(9), div. C, title XXXV, § 3526(a), Jan. 28, 2008, 
122 Stat. 323, 601, provided that: 

"(a) Acquisition Policy. — In order to maintain the 
national defense industrial base, the Secretary of De- 
fense shall issue an acquisition policy that establishes, 
as a criterion required to be considered in obtaining 
carriage by vessel of cargo for the Department of De- 
fense, the extent to which an offeror of such carriage 
had overhaul, repair, and maintenance work for cov- 
ered vessels of the offeror performed in shipyards lo- 
cated in the United States. 

"(b) Covered Vessels. — A vessel is a covered vessel 
of an offeror under this section if the vessel is — 

"(1) owned, operated, or controlled by the offeror; 

and 

"(2) qualified to engage in the carriage of cargo in 
the coastwise or non-contiguous trade under sections 
12112 and 50501 and chapter 551 of title 46, United 
States Code. 

"(c) Application of Policy. — The acquisition policy 
shall include rules providing for application of the pol- 
icy to covered vessels as expeditiously as is practicable 
based on the nature of carriage obtained, and by no 
later than June 1, 2007. 
"(d) Regulations. — 

"(1) IN general. — The Secretary shall prescribe 
regulations as necessary to carry out the acquisition 
policy and submit such regulations to the Commit- 
tees on Armed Services of the Senate and the House 
of Representatives, by not later than June 1, 2007. 
"(2) Interim regulations. — 

"(A) In general. — The Secretary may prescribe 
interim regulations as necessary to carry out the 
acquisition policy. For this purpose, the Secretary 
is excepted from compliance with the notice and 
comment requirements of section 553 of title 5, 
United States Code. 

"(B) Submission to congress.— Upon the issuance 
of interim regulations under this paragraph, the 
Secretary shall submit to the Committees on 
Armed Services of the Senate and the House of Rep- 
resentatives the interim regulations and a descrip- 
tion of the acquisition policy developed (or being 
developed) under subsection (a). 

"(C) Expiration. — All interim regulations pre- 
scribed under the authority of this paragraph that 
are not earlier superseded by final regulations shall 
expire no later than June 1, 2007. 
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"(e) Annual Report. — The Secretary, acting- through 
the United States Transportation Command, shall an- 
nually submit to the Committees on Armed Services of 
the Senate and the House of Representatives a report 
regarding overhaul, repair, and maintenance performed 
on covered vessels of each offeror of carriage to which 
the acquisition policy applies. 
"(f) Definitions. — In this section: 

"(1) Foreign shipyard. — The term 'foreign ship- 
yard' means a shipyard that is not located in the 
United States. 

"(2) United states. — The term United States' 
means — 

"(A) any State of the United States; and 
"(B) Guam." 

[Pub. L. 110-181, div. C, title XXXV, § 3526(a), Jan. 28, 
2008, 122 Stat. 601, which directed amendment of section 
1017(b)(2) of Pub. L. 109-364, set out above, by substitut- 
ing "sections 12112, 50501, and 55102 of title 46, United 
States Code" for "section 27 of the Merchant Marine 
Act, 1920 (46 U.S.C. 883), section 12106 of title 46, United 
States Code, and section 2 of the Shipping Act, 1916 (46 
U.S.C. App. 802)", could not be executed because those 
words did not appear subsequent to amendment by sec- 
tion 1063(c)(9) of Pub. L. 110-181, which was effective as 
of Oct. 17, 2006, and as if included in Pub. L. 109-364 as 
enacted. See Effective Date of 2008 Amendment note 
under section 624 of this title.] 

Delegation of Authority Under the Cargo 
Preference Act 

Memorandum of the President of the United States, 
Aug. 7, 1985, 50 P.R. 36565, provided: 

Memorandum for the Honorable Caspar W. Wein- 
berger, the Secretary of Defense 

By virtue of the authority vested in me as President 
by the Constitution and statutes of the United States 
of America, including Section 301 of Title 3 of the 
United States Code, I hereby delegate to the Secretary 
of Defense all the functions vested in me by the Cargo 
preference Act of 1904, 10 U.S.C. 2631. This authority 
may be redelegated. 

This memorandum shall be published in the Federal 
Register. 

Ronald Reagan. 

§ 2631a. Contingency planning: sealift and relat- 
ed intermodal transportation requirements 

(a) CONSIDERATION OF PRIVATE CAPABILITIES — 

The Secretary of Defense shall ensure that all 
studies and reports of the Department of De- 
fense, and all actions taken in the Department 
of Defense, concerning sealift and related inter- 
modal transportation requirements take into 
consideration the full range of the transpor- 
tation and distribution capabilities that are 
available from operators of privately owned 
United States flag merchant vessels. 

(b) Private Capacities Presentations.— The 
Secretary shall afford each operator of a vessel 
referred to in subsection (a), not less often than 
annually, an opportunity to present to the De- 
partment of Defense information on its port-to- 
port and intermodal transportation capacities. 

(Added Pub. L. 103-160, div. A, title XI, § 1173(a), 
Nov. 30, 1993, 107 Stat. 1767.) 

§ 2632. Transportation to and from certain places 
of employment and on military installations 

(a)(1) Whenever the Secretary of the military 
department concerned determines that it is nec- 
essary for the effective conduct of the affairs of 
his department, the Secretary may provide the 
transportation described in paragraph (2). 



(2) Transportation that may be provided under 
this subsection is assured and adequate trans- 
portation by motor vehicle or water carrier as 
follows: 

(A) Transportation among places on a mili- 
tary installation (including any subinstalla- 
tion of a military installation). 

(B) Transportation to and from their places 
of duty or employment on a military installa- 
tion for persons covered by this subsection. 

(C) Transportation to and from a military 
installation for persons covered by this sub- 
section and their dependents, in the case of a 
military installation located in an area deter- 
mined by the Secretary concerned not to be 
adequately served by regularly scheduled, and 
timely, commercial or municipal mass transit 
services. 

(D) Transportation to and from their places 
of employment for persons attached to, or em- 
ployed in, a private plant that is manufactur- 
ing material for that department, but only 
during a war or a national emergency declared 
by Congress or the President. 

(3) Except as provided under subsection (b)(3), 
transportation under this subsection shall be 
provided at reasonable rates of fare under regu- 
lations prescribed by the Secretary of Defense. 

(4) Persons covered by this subsection, in the 
case of any military installation, are members 
of the armed forces, employees of the military 
department concerned, and other persons at- 
tached to that department who are assigned to 
or employed at that installation. 

(b)(1) Transportation described in subpara- 
graphs (B), (C), and (D) of subsection (a)(2) may 
not be provided unless the Secretary concerned, 
or an officer of the department concerned des- 
ignated by the Secretary, determines that — 

(A) other facilities are inadequate and can- 
not be made adequate; 

(B) a reasonable effort has been made to in- 
duce operators of private facilities to provide 
the necessary transportation; and 

(C) the service to be furnished will make 
proper use of transportation facilities and will 
supply the most efficient transportation to 
the persons concerned. 

(2) The Secretary of Defense shall require 
that, in determining whether to provide trans- 
portation described in subsection (a)(2)(A) at 
any military installation, the Secretary of the 
military department concerned shall give care- 
ful consideration to the potential for saving en- 
ergy and reducing air pollution. 

(3) In providing transportation described in 
subsection (a)(2)(A) at any military installation, 
the Secretary concerned may not require a fare 
for the transportation of members of the armed 
forces if the transportation is incident to the 
performance of duty. In providing transpor- 
tation described in subsection (a)(2)(C) to and 
from any military installation, the Secretary 
concerned (under regulations prescribed under 
subsection (a)(3)) may waive any requirement 
for a fare. 

(4) The authority under subsection (a) to enter 
into contracts under which the United States is 
obligated to make outlays shall be effective for 
any fiscal year only to the extent that the budg- 
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et authority for such outlays is provided in ad- 
vance by appropriation Acts. 

(c) To provide transportation under subsection 
(a), the department may — 

(1) buy, lease, or charter motor vehicles or 
water carriers having a seating capacity of 12 
or more passengers; 

(2) maintain and operate that equipment 
by— 

(A) enlisted members of the Army, Navy, 
Air Force, Marine Corps, or the Coast Guard, 
as the case may be; 

(B) employees of the department con- 
cerned; and 

(C) private persons under contract; and 

(3) lease or charter the equipment to private 
or public carriers for operation under terms 
that are considered necessary by the Sec- 
retary or by an officer of the department des- 
ignated by the Secretary, and that may pro- 
vide for the pooling of Government-owned and 
privately owned equipment and facilities and 
for the reciprocal use of that equipment. 

(d) Fares received under subsection (a), and 
proceeds of the leasing or chartering of equip- 
ment under subsection (c)(3), shall be covered 
into the Treasury as miscellaneous receipts. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 146; Pub. L. 
95-362, Sept. 11, 1978, 92 Stat. 596; Pub. L. 96-125, 
title VIII, §807(a)-(c)(l), Nov. 26, 1979, 93 Stat. 
949, 950; Pub. L. 100-180, div. A, title III, 
§318(a)-(c), Dec. 4, 1987, 101 Stat. 1076, 1077.) 

Historical and Revision Notes 



Source (U.S. Code) Source (Statutes at Large) 



2632(a) 5:189c (introductory May 28, 1948, ch. 352, § 1, 

clause, words of clause 62 Stat. 276. 

2 before semicolon, and 

17 words before proviso 

of clause 3). 
5:415d (introductory 

clause, words of clause 

2 before semicolon, and 

17 words before proviso 

of clause 3). 
5:626n (introductory 

clause, words of clause 

2 before semicolon, and 

17 words before proviso 

of clause 3). 

2632(b) 5:189c (clause 4). 

5:415d (clause 4). 
5:626n (clause 4). 
2632(c) 5:189c (clause 1; and 

clause 3, less 17 words 

before proviso). 
5:415d (clause 1; and 

clause 3, less 17 words 

before proviso). 
5:626n (clause 1; and 

clause 3, less 17 words 

before proviso). 
2632(d) 5:189c (clause 2, less 

words before semi- 
colon). 
5:415d (clause 2, less 

words before semi- 
colon). 
5:626n (clause 2, less 

words before semi- 
colon). 



In subsection (a), the words "it is necessary * * * he 
may * * * provide assured and adequate transpor- 
tation" are substituted for the words "requires assured 
and adequate transportation facilities * * * he is au- 
thorized * * * to provide such transportation". The 
words "in the absence of adequate private or other fa- 
cilities" are omitted as covered by subsection (b)(2). 
The words "subject, however, to the following provi- 
sions and conditions" are omitted, since the revised 



section states those conditions positively in the follow- 
ing subsections. The words "at reasonable rates of 
fare" are substituted for the first 23 words of clause 2 
of 5:189c, 415d, and 626n. The words "under regulations 
to be prescribed by him" are substituted for the words 
"under such regulations as the Secretary of the Army 
[Navy, Air Force] shall prescribe" in clause 2, and the 
17 words before the proviso of clause 3, of 5:189c, 415d, 
and 626n. 

In subsection (b), the words "Transportation * * * 
under subsection (a)" are substituted for the words 
"The authority granted in this section to the Secretary 
of the Army [Navy, Air Force]". The words "may not 
be provided" are substituted for the words "shall be ex- 
ercised". The word "transportation" is substituted for 
the word "service". The words "in each case", "as the 
case may be, that existing private and", and "by other 
means" are omitted as surplusage. 

Subsection (b)(3) is substituted for the last 25 words 
of clause 4 of 5:189c, 415d, and 626n. 

In subsection (c), the introductory clause is sub- 
stituted for the words "The equipment required to pro- 
vide such transportation facilities may be either". The 
words "considered necessary" are substituted for the 
words "shall determine necessary and advisable under 
the existing circumstances". The proviso of clause 3 of 
5:189c, 415d, and 626n is stated as a positive rule in 
clause (3) of the revised subsection. The words "for op- 
eration by the Department of the Army [Navy, Air 
Force], and when so obtained", "civil", "with such de- 
partment", "Equipment so obtained", "and condi- 
tions", and the first 25 words of clause 3 of 5:189c, 415d, 
and 626n are omitted as surplusage. 

In subsection (d), the words "Treasury as" are sub- 
stituted for the words "Treasury of the United States 
to the credit of". 

Amendments 

1987— Subsec. (a). Pub. L. 100-180, § 318(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "Whenever the Secretary of a military 
department determines that it is necessary for the ef- 
fective conduct of the affairs of that department, he 
may, at reasonable rates of fare under regulations to be 
prescribed by the Secretary of Defense, provide assured 
and adequate transportation by motor vehicle or water 
carrier — 

"(1) among places on any military installation (in- 
cluding any subinstallation thereof) under the juris- 
diction of that department; and 
"(2) to and from their places of employment — 

"(A) for persons attached to, or employed in, that 
department; and 

"(B) during a war or national emergency declared 
by the Congress or the President, for persons at- 
tached to, or employed in, a private plant that is 
manufacturing material for that department." 
Subsec. (b)(1). Pub. L. 100-180, § 318(c)(1), substituted 
"Transportation described in subparagraphs (B), (C), 
and (D) of subsection (a)(2) may not be provided" for 
"Transportation may not be provided under subsection 
(a)(2)". 

Subsec. (b)(2). Pub. L. 100-180, § 318(b)(1), (c)(2), redes- 
ignated subpar. (A) as par. (2) and substituted "trans- 
portation described in subsection (a)(2)(A) at any mili- 
tary installation" for "transportation at any military 
installation under subsection (a)(1)". Subpar. (B) was 
struck out and replaced by par. (3) and subpar. (C) was 
redesignated par. (4). 

Subsec. (b)(3). Pub. L. 100-180, § 318(b)(2), substituted 
par. (3) for former subpar. (2)(B) which read as follows: 
"In providing transportation at any military installa- 
tion under such subsection, the Secretary of the mili- 
tary department concerned may not require any fare 
for the transportation of members of the armed forces 
if the transportation is incident to training or other 
operational activities on such installation." 

Subsec. (b)(4). Pub. L. 100-180, § 318(b)(3), (c)(3), redes- 
ignated former par. (2)(C) as par. (4) and substituted 
"subsection (a)" for "subsection (a)(1)". 
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1979— Pub. L. 96-125, §807(o)(l), inserted "and on mili- 
tary installations" after "places of employment" in 
section catchline. 

Subsec. (a). Pub. L. 96-125, § 807(a), substituted ref- 
erence to Secretary of a military department and to 
the Secretary of Defense for references to Secretary 
concerned and inserted reference to any military in- 
stallation (including' any subinstallation thereof) under 
the jurisdiction of that department. 

Subsec. (b). Pub. L. 96-125, § 807(b), designated exist- 
ing provisions as par. (1) and els. (1) to (3) as els. (A) to 
(C), substituted "subsection (a)(2)" for "subsection (a)" 
and added par. (2). 

1978— Subsec. (a). Pub. L. 95-362, §1(1), substituted 
"concerned" for "of a military department" and "of his 
department" for "of that department". 

Subsec. (b). Pub. L. 95-362, §1(2), struck out "of the 
military department" before "concerned". 

Subsec. (c)(2)(A). Pub. L. 95-362, §1(3), inserted ref- 
erence to the Coast Guard. 

Regulations 

Section 318(d) of Pub. L. 100-180 required that regula- 
tions to implement amendments to this section be pre- 
scribed not later than 90 days after Dec. 4, 1987. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2633. Stevedoring and terminal services: vessels 
carrying cargo or passengers sponsored by 
military department 

(a) Notwithstanding- section 1301(a) of title 31, 
the Secretary of a military department may, 
under such regulations as he may prescribe, fur- 
nish stevedoring and terminal services and fa- 
cilities to vessels carrying cargo, or passengers, 
or both, sponsored by his department. 

(b) The furnishing of services and facilities 
under this section shall be at fair and reasonable 
rates. 

(c) The proceeds from furnishing services and 
facilities under this section shall be paid to the 
credit of the appropriation or fund out of which 
the services or facilities were supplied. 

(Added Pub. L. 85-44, §1, June 1, 1957, 71 Stat. 45; 
amended Pub. L. 87-651, title I, § 111(a), Sept. 7, 
1962, 76 Stat. 510; Pub. L. 96-513, title V, §511(87), 
Dec. 12, 1980, 94 Stat. 2927; Pub. L. 97-258, 
§ 3(b)(7), Sept. 13, 1982, 96 Stat. 1063.) 

Historical and Revision Notes 
1962 Act 

Section 2633 is restated, without substantive change, 
to conform to the style adopted for title 10. 

Amendments 

1982— Subsec. (a). Pub. L. 97-258 substituted "section 
1301(a) of title 31" for "section 3678 of the Revised Stat- 
utes (31 U.S.C. 628)". 

1980 — Subsec. (a). Pub. L. 96-513 substituted "section 
3678 of the Revised Statutes (31 U.S.C. 628)" for "section 
628 of title 31". 

1962 — Pub. L. 87-651 amended section generally with- 
out substantive change to conform to the style adopted 
for the revision of this title. 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§2634. Motor vehicles: transportation or storage 
for members on change of permanent station 
or extended deployment 

(a) When a member of an armed force is or- 
dered to make a change of permanent station, 
one motor vehicle that is owned or leased by the 
member (or a dependent of the member) and is 
for the personal use of the member or his de- 
pendents may, unless a motor vehicle owned or 
leased by him (or a dependent of his) was trans- 
ported in advance of that change of permanent 
station under section 476(h) of title 37, be trans- 
ported, at the expense of the United States, to 
his new station or such other place as the Sec- 
retary concerned may authorize — 

(1) on a vessel owned, leased, or chartered by 
the United States; 

(2) by privately owned American shipping 
services; 

(3) by foreign-flag shipping services if ship- 
ping services described in clauses (1) and (2) 
are not reasonably available; or 

(4) by other surface transportation if such 
means of transport does not exceed the cost to 
the United States of other authorized means. 

When the Secretary concerned determines that 
a replacement for that motor vehicle is nec- 
essary for reasons beyond the control of the 
member and is in the interest of the United 
States, and he approves the transportation in 
advance, one additional motor vehicle of the 
member (or a dependent of the member) may be 
so transported. 

(b) (1) When a member receives a vehicle stor- 
age qualifying order, the member may elect to 
have a motor vehicle described in subsection (a) 
stored at the expense of the United States at a 
location approved by the Secretary concerned. 
In the case of a vehicle storage qualifying order 
that is to make a change of permanent station, 
such storage is in lieu of transportation author- 
ized by subsection (a). 

(2) In this subsection, the term "vehicle stor- 
age qualifying order" means any of the follow- 
ing: 

(A) An order to make a change of permanent 
station to a foreign country in a case in which 
the laws, regulations, or other restrictions im- 
posed by the foreign country or by the United 
States either — 

(i) preclude entry of a motor vehicle de- 
scribed in subsection (a) into that country; 
or 

(ii) would require extensive modification 
of the vehicle as a condition to entry. 

(B) An order to make a change of permanent 
station to a nonforeign area outside the con- 
tinental United States in a case in which the 
laws, regulations, or other restrictions im- 
posed by that area or by the United States ei- 
ther — 

(i) preclude entry of a motor vehicle de- 
scribed in subsection (a) into that area; or 

(ii) would require extensive modification 
of the vehicle as a condition to entry. 
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(C) An order under which, a member is trans- 
ferred or assigned in connection with a contin- 
gency operation to duty at a location other 
than the permanent station of the member for 
a period of more than 30 consecutive days but 
which is not considered a change of permanent 
station. 

(3) Authorized expenses under this subsection 
include costs associated with the delivery of the 
motor vehicle for storage and removal of the ve- 
hicle for delivery to a destination approved by 
the Secretary concerned. 

(4) Storage costs payable under this subsection 
may be paid in advance. 

(c) When there has been a shipping error, or 
when orders directing a change of permanent 
station have been canceled, revoked, or modified 
after receipt by the member, a motor vehicle 
transported pursuant to this section may also be 
reshipped or transshipped in accordance with 
this section. 

(d) When the Secretary concerned makes a de- 
termination under section 476(j) of title 37 that 
the dependents of a member on a permanent 
change of station are unable to accompany the 
member to an overseas duty station because of 
unexpected and uncontrollable circumstances, 
and the member shipped a motor vehicle pursu- 
ant to this section in anticipation of a depend- 
ent accompanying the member to the new duty 
station, the member may reship or transship 
such motor vehicle in accordance with this sec- 
tion. 

(e) The Secretary of Defense (and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy) may prescribe regulations lim- 
iting those leased motor vehicles that may be 
transported pursuant to this section based upon 
the length of the lease and other terms and con- 
ditions of the lease that the Secretary considers 
appropriate. 

(f) No carrier, port agent, warehouseman, 
freight forwarder, or other person involved in 
the transportation of property may have any 
lien on, or hold, impound, or otherwise interfere 
with, the movement of a motor vehicle being 
transported under this section. 

(g) If a motor vehicle of a member (or a de- 
pendent of the member) that is transported at 
the expense of the United States under this sec- 
tion does not arrive at the authorized destina- 
tion of the vehicle by the designated delivery 
date, the Secretary concerned shall reimburse 
the member for expenses incurred after that 
date to rent a motor vehicle for the member's 
use, or for the use of the dependent for whom 
the delayed vehicle was transported. The 
amount reimbursed may not exceed $30 per day, 
and the rental period for which reimbursement 
may be provided expires after 7 days or on the 
date on which the delayed vehicle arrives at the 
authorized destination (whichever occurs first). 

(h) In the case of a member's change of perma- 
nent station described in subparagraph (A) or 
(B) of subsection (i)(l), the Secretary concerned 
may authorize the member to arrange for the 
shipment of the motor vehicle in lieu of trans- 
portation at the expense of the United States 
under this section. The Secretary concerned 
may pay the member a monetary allowance in 



lieu of transportation, as established under sec- 
tion 474(d)(1) of title 37, and the member shall be 
responsible for any transportation costs in ex- 
cess of such allowance, 
(i) In this section: 

(1) The term "change of permanent station" 
means the transfer or assignment of a member 
of the armed forces from a permanent station 
inside the continental United States to a per- 
manent station outside the continental United 
States or from a permanent station outside 
the continental United States to another per- 
manent station. It also includes the following: 

(A) An authorized change in home port of 
a vessel. 

(B) A transfer or assignment between two 
permanent stations in the continental 
United States when — 

(i) the member cannot, because of injury 
or the conditions of the order, drive the 
motor vehicle between the permanent duty 
stations; or 

(ii) the Secretary concerned determines 
that it is advantageous and cost-effective 
to the United States for one motor vehicle 
of the member to be transported between 
the permanent duty stations. 

(2) The term "continental United States" 
does not include Alaska. 

(3) The term "nonforeign area outside the 
continental United States" means any of the 
following: the States of Alaska and Hawaii, 
the Commonwealths of Puerto Rico and the 
Northern Mariana Islands, and any possession 
of the United States. 

(Added Pub. L. 87-651, title I, § 111(b), Sept. 7, 
1962, 76 Stat. 510; amended Pub. L. 88-431, §l(b), 
Aug. 14, 1964, 78 Stat. 439; Pub. L. 89-101, §1(1), 
July 30, 1965, 79 Stat. 425; Pub. L. 93-548, §§1, 2, 
Dec. 26, 1974, 88 Stat. 1743; Pub. L. 97-60, title II, 
§202, Oct. 14, 1981, 95 Stat. 1005; Pub. L. 99-661, 
div. A, title VI, §§611, 620(b)(2), Nov. 14, 1986, 100 
Stat. 3878, 3883; Pub. L. 100-26, §7(j)(6), Apr. 21, 
1987, 101 Stat. 283; Pub. L. 100-180, div. A, title 
VI, § 616(a), Dec. 4, 1987, 101 Stat. 1096; Pub. L. 
102-484, div. A, title VI, § 622(b), Oct. 23, 1992, 106 
Stat. 2422; Pub. L. 104-106, div. A, title VI, 
§ 642(a)(2), Feb. 10, 1996, 110 Stat. 368; Pub. L. 
104-201, div. A, title III, § 368(a)(1), (2)(A), Sept. 
23, 1996, 110 Stat. 2497; Pub. L. 105-261, div. A, 
title VI, §§ 631(b)(2), 653(a), Oct. 17, 1998, 112 Stat. 
2044, 2051; Pub. L. 107-107, div. A, title V, § 594(a), 
(b), Dec. 28, 2001, 115 Stat. 1126; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314; Pub. L. 107-314, div. A, title V, § 575(a), (b), 
Dec. 2, 2002, 116 Stat. 2558, 2559; Pub. L. 108-136, 
div. A, title VI, § 631(a), Nov. 24, 2003, 117 Stat. 
1508; Pub. L. 112-81, div. A, title VI, § 631(f)(4)(A), 
Dec. 31, 2011, 125 Stat. 1465.) 

Historical and Revision Notes 

The new section 2634 of title 10 combines sections 
4748, 6157, and 9748 of this title and section 471a of title 
14 (which are being repealed), and reflects the Act of 
May 28, 1956, ch. 325 (46 U.S.C. 1241(c)). 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
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section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsecs. (a), (d), (h). Pub. L. 112-81 substituted 
"476(h)" for "406(h)" in subsec. (a), "476(j)" for "406(j)" 
in subsec. (d), and "474(d)(1)" for "404(d)(1)" in subsec. 
(h). See Codification note above. 

2003— Subsecs. (h), (i). Pub. L. 108-136 added subsec. 
(h) and redesignated former subsec. (h) as (i). 

2002— Subsec. (b)(1), (2). Pub. L. 107-314, § 575(a), added 
pars. (1) and (2) and struck out former pars. (1) and (2) 
which read as follows: 

"(1) In lieu of transportation authorized by this sec- 
tion, if a member is ordered to make a change of per- 
manent station to a foreign country and the laws, regu- 
lations, or other restrictions imposed by the foreign 
country or the United States preclude entry of a motor 
vehicle described in subsection (a) into that country, or 
would require extensive modification of the vehicle as 
a condition to entry, the member may elect to have the 
vehicle stored at the expense of the United States at a 
location approved by the Secretary concerned. 

"(2) If a member is transferred or assigned in connec- 
tion with a contingency operation to duty at a location 
other than the permanent station of the member for a 
period of more than 30 consecutive days, but the trans- 
fer or assignment is not considered a change of perma- 
nent station, the member may elect to have a motor 
vehicle described in subsection (a) stored at the ex- 
pense of the United States at a location approved by 
the Secretary concerned." 

Subsec. (e). Pub. L. 107-296 substituted "of Homeland 
Security" for "of Transportation". 

Subsec. (h)(3). Pub. L. 107-314, §575(b), added par. (3). 

2001— Subsec. (b)(4). Pub. L. 107-107, § 594(a), added 
par. (4). 

Subsec. (h)(1). Pub. L. 107-107, § 594(b), substituted 
"includes the following:" and subpars. (A) and (B) for 
"includes an authorized change in home port of a ves- 
sel, or a transfer or assignment between two permanent 
stations in the continental United States when the 
member cannot, because of injury or the conditions of 
the order, drive the motor vehicle between the perma- 
nent duty stations." 

1998— Subsec. (d). Pub. L. 105-261, § 631(b)(2), sub- 
stituted "section 406(j)" for "section 406(k)". 

Subsecs. (g), (h). Pub. L. 105-261, § 653(a), added sub- 
sec. (g) and redesignated former subsec. (g) as (h). 

1996— Pub. L. 104-201, § 368(a)(2)(A), substituted 
"Motor vehicles: transportation or storage for members 
on change of permanent station or extended deploy- 
ment" for "Motor vehicles: for members on change of 
permanent station" in section catchline. 

Subsec. (b). Pub. L. 104-201, § 368(a)(1)(C), added sub- 
sec. (b). Former subsec. (b) redesignated (g). 

Subsec. (d). Pub. L. 104-106 substituted "section 406(k) 
of title 37" for "section 406(Z) of title 37". 

Subsec. (g). Pub. L. 104-201, § 368(a)(1)(A), (B), redesig- 
nated subsec. (b) as (g) and transferred it to end of sec- 
tion. 

1992— Subsec. (f). Pub. L. 102-484 added subsec. (f). 

1987— Subsec. (a). Pub. L. 100-180, § 616(a)(1), inserted 
"or leased" after "owned" in two places in introduc- 
tory text. 

Subsec. (d). Pub. L. 100-26 redesignated subsec. (f) as 

(d) . 

Subsec. (e). Pub. L. 100-180, § 616(a)(2), added subsec. 

(e) . 

Subsec. (f). Pub. L. 100-26 redesignated subsec. (f) as 
(d). 

1986— Subsec. (a). Pub. L. 99-661, § 611(a), substituted 
"by other surface transportation" for "in the case of 
movement, the major portion of which is by shipping 
services described in clause (1) or (2), by other surface 
transportation between customary ports of embar- 
kation and debarkation" in par. (4), and struck out 
", or his designee," after "When the Secretary con- 
cerned" in last sentence. 



Subsec. (b). Pub. L. 99-661, § 611(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "In this section, 'change of permanent station' 
means the transfer or assignment of a member of the 
armed forces from one permanent station to another. It 
includes the change from home or from the place from 
which ordered to active duty to first station upon ap- 
pointment, call to active duty, enlistment, or induc- 
tion, and from last duty station to home or to the place 
from which ordered to active duty upon separation 
from the service, placement upon the temporary dis- 
ability retired list, release from active duty, or retire- 
ment. It also includes an authorized change in home 
yard or home port of a vessel." 

Subsec. (f). Pub. L. 99-661, § 620(b)(2), added subsec. (f). 

1981 — Subsec. (a). Pub. L. 97-60 substituted "one 
motor vehicle that is owned by the member (or a de- 
pendent of the member) and is for the personal use of 
the member or his dependents may, unless a motor ve- 
hicle owned by him (or a dependent of his) was trans- 
ported" for "one motor vehicle owned by him and for 
his personal use or the use of his dependents may, un- 
less a motor vehicle owned by him was transported" in 
provisions preceding par. (1) and, in provisions follow- 
ing par. (4), inserted "(or a dependent of the member)" 
after "one additional motor vehicle of the member". 

1974— Subsec. (a)(4). Pub. L. 93-548, §1, added par. (4). 

Subsec. (c). Pub. L. 93-548, §2, added subsec. (c). 

1965 — Pub. L. 89-101 substituted "change of permanent 
station" for "permanent change of station" in section 
catchline, designated existing provisions as subsec. (a), 
substituted "change of permanent station" for "perma- 
nent change of station" in two places, inserted "or for 
the use of his dependents" and "or such other place as 
the Secretary concerned may authorize", added cl. 3, 
provided for the transportation of one additional motor 
vehicle when replacement is necessary, and added sub- 
sec. (b). 

1964 — Pub. L. 88-431 inserted ", leased, or chartered" 
and "unless a motor vehicle owned by him was trans- 
ported in advance of that permanent change of station 
under section 406(h) of title 37". 

Effective Date of 2002 Amendments 

Pub. L. 107-314, div. A, title V, § 575(c), Dec. 2, 2002, 116 
Stat. 2559, provided that: "The amendments made by 
this section [amending this section] apply to orders to 
make a change of permanent station to a nonforeign 
area outside the continental United States (as such 
term is defined in subsection (h)(3) of section 2634 of 
title 10, United States Code, as added by subsection (b)) 
that are issued on or after the date of the enactment of 
this Act [Dec. 2, 2002]." 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 594(c), Dec. 28, 2001, 
115 Stat. 1126, provided that: "The amendments made 
by this section [amending this section] apply to orders 
to make a change of permanent station that are issued 
on or after the date of the enactment of this Act [Dec. 
28, 2001]." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title VI, § 653(e), Oct. 17, 1998, 
112 Stat. 2052, provided that: 

"(1) Reimbursement for motor vehicle rental ex- 
penses may not be provided under the amendments 
made by this section [amending this section and sec- 
tions 405a, 406, and 554 of Title 37, Pay and Allowances 
of the Uniformed Services] until after the date on 
which the Secretary of Defense submits to Congress a 
report containing a certification that the Department 
of Defense has in place and operational a system to re- 
cover the cost of providing such reimbursement from 
commercial carriers that are responsible for the delay 
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in the delivery of the motor vehicles of members of the 
Armed Forces and their dependents. The Secretary of 
Defense shall prepare the report in consultation with 
the Secretary of Transportation, with respect to the 
Coast Guard. 

"(2) The amendments shall apply with respect to 
rental expenses described in such amendments that are 
incurred on or after the date of the submission of the 
report. The report shall be submitted not later than six 
months after the date of the enactment of this Act 
[Oct. IV, 1998] and shall include, in addition to the cer- 
tification, a description of the system to be used to re- 
cover from commercial carriers the costs incurred 
under such amendments." 

Effective Date of 1996 Amendment 

Section 368(c) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 406 of Title 37, Pay and Allowances of 
the Uniformed Services] shall take effect on April 1, 
1997." 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661, applicable with respect 
to members whose dependents are unable to accompany 
them to an overseas permanent duty station because of 
circumstances arising on or after Nov. 14, 1986, see sec- 
tion 620(c)(2) of Pub. L. 99-661, set out as a note under 
section 476 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1965 Amendment; Reimbursement 
of Expenses 

Section 3 of Pub. L. 89-101 provided that: "This Act 
[amending this section and section 406 of title 37] shall 
be effective May 1, 1965. Any member who — 

"(1) transported a motor vehicle at his personal ex- 
pense after April 30, 1965, and before the enactment of 
this Act [July 30, 1965]; and 

"(2) would have been entitled to the transportation 
of such motor vehicle at Government expense under 
the provisions of this Act; 
shall be reimbursed for the allowable transportation 
cost actually expended by him. Appropriations avail- 
able for permanent change of station travel shall be 
available for the reimbursements authorized by this 
Act." 

Public Health Service 

Authority vested by this section in "the Secretary 
concerned" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by this section in "the Secretary 
concerned" to be exercised, with respect to commis- 
sioned officer corps of National Oceanic and Atmos- 
pheric Administration, by Secretary of Commerce or 
his designee, see section 3071 of Title 33, Navigation and 
Navigable Waters. 

§2635. Medical emergency helicopter transpor- 
tation assistance and limitation of individual 
liability 

(a) The Secretary of Defense is authorized to 
assist the Department of Health and Human 
Services and the Department of Homeland Secu- 
rity in providing medical emergency helicopter 
transportation services to civilians. Any re- 
sources provided under this section shall be 
under such terms and conditions, including re- 
imbursement, as the Secretary of Defense deems 
appropriate and shall be subject to the following 
specific limitations: 



(1) Assistance may be provided only in areas 
where military units able to provide such as- 
sistance are regularly assigned, and military 
units shall not be transferred from one area to 
another for the purpose of providing such as- 
sistance. 

(2) Assistance may be provided only to the 
extent that it does not interfere with the per- 
formance of the military mission. 

(3) The provision of assistance shall not 
cause any increase in funds required for the 
operation of the Department of Defense. 

(b) No individual (or his estate) who is author- 
ized by the Department of Defense to perform 
services under a program established pursuant 
to subsection (a), and who is acting within the 
scope of his duties, shall be liable for injury to, 
or loss of property or personal injury or death 
which may be caused incident to providing such 
services. 

(Added Pub. L. 93-155, title VIII, § 814(a), Nov. 16, 
1973, 87 Stat. 620; amended Pub. L. 96-513, title V, 
§511(88), Dec. 12, 1980, 94 Stat. 2928; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "Depart- 
ment of Homeland Security" for "Department of 
Transportation" in introductory provisions. 

1980 — Subsec. (a). Pub. L. 96-513 substituted "Depart- 
ment of Health and Human Services" for "Department 
of Health, Education, and Welfare". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 2636. Deductions from amounts due carriers 

(a) Amounts for Loss or Damage. — An 
amount deducted from an amount due a carrier 
shall be credited as follows: 

(1) If deducted because of loss of or damage 
to material in transit for a military depart- 
ment, the amount shall be credited to the 
proper appropriation, account, or fund from 
which the same or similar material may be re- 
placed. 

(2) If deducted as an administrative offset 
for an overpayment previously made to the 
carrier under any Department of Defense con- 
tract for transportation services or as liq- 
uidated damages due under any such contract, 
the amount shall be credited to the appropria- 
tion or account from which payments for the 
transportation services were made. 

(b) Simplified Offset for Collection of 
Claims Not in Excess of the Simplified Acqui- 
sition Threshold.— (1) In any case in which the 
total amount of a claim for the recovery of over- 
payments or liquidated damages under a con- 
tract described in subsection (a)(2) does not ex- 
ceed the simplified acquisition threshold, the 
Secretary of Defense or the Secretary con- 
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oerned, in exercising the authority to collect the 
claim by administrative offset under section 
3716 of title 31, may apply paragraphs (2) and (3) 
of subsection (a) of that section with respect to 
that collection after (rather than before) the 
claim is so collected. 

(2) Regulations prescribed by the Secretary of 
Defense under subsection (b) of section 3716 of 
title 31— 

(A) shall include provisions to carry out 
paragraph (1); and 

(B) shall provide the carrier for a claim sub- 
ject to paragraph (1) with an opportunity to 
offer an alternative method of repaying the 
claim (rather than by administrative offset) if 
the collection of the claim by administrative 
offset has not already been made. 

(3) In this subsection, the term "simplified ac- 
quisition threshold" has the meaning given that 
term in section 134 of title 41. 

(Added Pub. L. 97-258, § 2(b)(5)(B), Sept. 13, 1982, 
96 Stat. 1053; amended Pub. L. 106-398, §1 [[div. 
A], title X, § 1009(a)(1)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-250; Pub. L. 111-350, §5(b)(43), Jan. 4, 
2011, 124 Stat. 3846.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2636 


31:489a. 


June 25, 1956. ch. 442, §1. 
70 Stat. 336. 





The words "An amount deducted from an amount 
due" are substituted for "Moneys arising' from deduc- 
tions made from" for clarity. The words "military or 
naval" and "account of" are omitted as surplus. The 
words "a military department" are substituted for "the 
Departments of the Army, Navy, or Air Force" because 
of 10:101(7). The Department of War was designated the 
Department of the Army by section 205(a) of the Act of 
July 26, 1947 (ch. 343, 61 Stat. 501), and by sections 1 and 
53 of the Act of August 10, 1956 (ch. 1041, 70A Stat. 157, 
676). The Department of the Air Force is included be- 
cause of sections 205(a) and 207(a) and (f) of the Act of 
July 26, 1947 (ch. 343, 61 Stat. 501, 502), and section 1 of 
the Act of August 10, 1956 (ch. 1041, 70A Stat. 488). 

Amendments 

2011— Subsec. (b)(3). Pub. L. 111-350 substituted "sec- 
tion 134 of title 41" for "section 4(11) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 403(11))". 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "An amount deducted from an amount due a car- 
rier because of loss of or damage to material in transit 
for a military department shall be credited to the prop- 
er appropriation, account, or fund from which the same 
or similar material may be replaced." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title X, § 1009(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-251, provided that: "Sub- 
sections (a)(2) and (b) of section 2636 of title 10, United 
States Code, as added by subsection (a)(1), shall apply 
with respect to contracts entered into after the date of 
the enactment of this Act [Oct. 30, 2000]." 

§ 2636a. Loss or damage to personal property 
transported at Government expense: full re- 
placement value; deduction from amounts 
due carriers 

(a) Procurement of Coverage.— The Sec- 
retary of Defense shall include in a contract for 



the transportation at Government expense of 
baggage and household effects for members of 
the armed forces or civilian employees of the 
Department of Defense (or both) a clause that 
requires the carrier under the contract to pay 
the full replacement value for loss or damage to 
the baggage or household effects transported 
under the contract. 

(b) Deduction Upon Failure of Carrier To 
Settle. — In the case of a loss or damage of bag- 
gage or household effects transported under a 
contract with a carrier that includes a clause 
described in subsection (a), the amount equal to 
the full replacement value for the baggage or 
household effects shall be deducted from the 
amount owed by the United States to the carrier 
under the contract upon a failure of the carrier 
to settle a claim for such loss or total damage 
within a reasonable time. The amount so de- 
ducted shall be remitted to the claimant, not- 
withstanding section 2636 of this title. 

(C) INAPPLICABILITY OF RELATED LIMITS. — The 

limitations on amounts of claims that may be 
settled under section 3721(b) of title 31 do not 
apply to a carrier's contractual obligation to 
pay full replacement value under this section. 

(d) Regulations. — The Secretary of Defense 
shall prescribe regulations for administering 
this section. The regulations shall include poli- 
cies and procedures for validating and evaluat- 
ing claims, validating proper claimants, and de- 
termining reasonable time for settlement. The 
regulations may include a requirement that a 
member of the armed forces or civilian em- 
ployee of the Department of Defense comply 
with reasonable restrictions or conditions pre- 
scribed by the Secretary in order to receive the 
full amount deducted under subsection (b). 

(e) Transportation Defined. — In this section, 
the terms "transportation" and "transport", 
with respect to baggage or household effects, in- 
cludes packing, crating, drayage, temporary 
storage, and unpacking of the baggage or house- 
hold effects. 

(Added Pub. L. 108-136, div. A, title VI, § 634(a), 
Nov. 24, 2003, 117 Stat. 1509; amended Pub. L. 
109-364, div. A, title III, § 363(a), (b), Oct. 17, 2006, 
120 Stat. 2167; Pub. L. 110-181, div. A, title III, 
§373, Jan. 28, 2008, 122 Stat. 82.) 

Amendments 

2008— Subsec. (d). Pub. L. 110-181 inserted at end "The 
regulations may include a requirement that a member 
of the armed forces or civilian employee of the Depart- 
ment of Defense comply with reasonable restrictions or 
conditions prescribed by the Secretary in order to re- 
ceive the full amount deducted under subsection (b)." 

2006— Subsec. (a). Pub. L. 109-364, § 363(b)(1), sub- 
stituted "shall include" for "may include". 

Pub. L. 109-364, § 363(a), substituted "at Government 
expense of baggage and household effects for members 
of the armed forces or civilian employees of the Depart- 
ment of Defense (or both)" for "of baggage and house- 
hold effects for members of the armed forces at Govern- 
ment expense". 

Subsec. (b). Pub. L. 109-364, § 363(b)(2), substituted 
"shall be deducted" for "may be deducted". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title III, § 363(b), Oct. 17, 2006, 
120 Stat. 2167, provided that the amendment made by 
section 363(b) is effective Mar. 1, 2008. 
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§2637. Transportation in certain areas outside 
the United States 

The Secretary of Defense may authorize the 
commander of a unified combatant command to 
use Government owned or leased vehicles to pro- 
vide transportation in an area outside the 
United States for members of the uniformed 
services and Federal civilian employees under 
the jurisdiction of that commander, and for the 
dependents of such members and employees, if 
the commander determines that public or pri- 
vate transportation in such area is unsafe or not 
available. Such transportation shall be provided 
in accordance with regulations prescribed by the 
Secretary of Defense. 

(Added Pub. L. 101-510, div. A, title III, 
§ 326(a)(1), Nov. 5, 1990, 104 Stat. 1531.) 

Prior Provisions 

A prior section 2637, added Pub. L. 98-525, title VI, 
§ 614(a), Oct. 19, 1984, 98 Stat. 2540, related to use of pas- 
senger motor vehicles of United States for transpor- 
tation between residences and places of work of senior 
defense officials, prior to repeal by Pub. L. 99-550, 
§ 2(a)(1), Oct. 2V, 1986, 100 Stat. 3070. 

§2638. Transportation of civilian clothing of en- 
listed members 

The Secretary of the military department con- 
cerned may provide for the transportation of the 
civilian clothing of any person entering the 
armed forces as an enlisted member to the mem- 
ber's home of record. 

(Added Pub. L. 98-525, title XIV, §1401(j)(l), Oct. 
19, 1984, 98 Stat. 2620.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained In the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8005], 98 Stat. 1904, 1922. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §708, 97 Stat. 
1438. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§708], 96 Stat. 1833, 1850. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §708, 95 Stat. 
1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §708, 94 Stat. 
3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §708, 93 Stat. 
1152. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §808, 92 Stat. 
1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §807, 91 Stat. 
899. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §707, 90 Stat. 
1291. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §707, 90 Stat. 168. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §807, 88 Stat. 
1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §707, 87 Stat. 
1038. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §707, 86 Stat. 
1196. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §707, 85 Stat. 
727. 

Jan. 11, 1971, Pub. L. 91-S68, title VIII, §807, 84 Stat. 
2030. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §607, 83 Stat. 480. 
Oct. 17, 1968, Pub. L. 90-580, title V, §506, 82 Stat. 1129. 
Sept. 29, 1967, Pub. L. 90-96, title VI, §606, 81 Stat. 242. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 



§ 2639. Transportation to and from school for cer- 
tain minor dependents 

Funds appropriated to the Department of De- 
fense may be used to provide minor dependents 
of members of the armed forces and of civilian 
officers and employees of the Department of De- 
fense with transportation to and from primary 
and secondary schools if the schools attended by 
the dependents are not accessible by regular 
means of transportation. 

(Added Pub. L. 98-525, title XIV, §1401(j)(l), Oct. 
19, 1984, 98 Stat. 2620.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in the following appropriation acts: 

Oct. 12, 1984, Pub. L. 98-473, title I, § 101(h) [title VIII, 
§8005], 98 Stat. 1904, 1922. 

Dec. 8, 1983, Pub. L. 98-212, title VII, §708, 97 Stat. 
1438. 

Dec. 21, 1982, Pub. L. 97-377, title I, § 101(c) [title VII, 
§708], 96 Stat. 1833, 1850. 

Dec. 29, 1981, Pub. L. 97-114, title VII, §708, 95 Stat. 
1579. 

Dec. 15, 1980, Pub. L. 96-527, title VII, §708, 94 Stat. 
3081. 

Dec. 21, 1979, Pub. L. 96-154, title VII, §708, 93 Stat. 
1152. 

Oct. 13, 1978, Pub. L. 95-457, title VIII, §808, 92 Stat. 
1244. 

Sept. 21, 1977, Pub. L. 95-111, title VIII, §807, 91 Stat. 
899. 

Sept. 22, 1976, Pub. L. 94-419, title VII, §707, 90 Stat. 
1291. 

Feb. 9, 1976, Pub. L. 94-212, title VII, §707, 90 Stat. 168. 
Oct. 8, 1974, Pub. L. 93-437, title VIII, §807, 88 Stat. 
1225. 

Jan. 2, 1974, Pub. L. 93-238, title VII, §707, 87 Stat. 
1038. 

Oct. 26, 1972, Pub. L. 92-570, title VII, §707, 86 Stat. 
1196. 

Dec. 18, 1971, Pub. L. 92-204, title VII, §707, 85 Stat. 
727. 

Jan. 11, 1971, Pub. L. 91-668, title VIII, §807, 84 Stat. 
2030. 

Dec. 29, 1969, Pub. L. 91-171, title VI, §607, 83 Stat. 480. 
Oct. 17, 1968, Pub. L. 90-580, title V, §506, 82 Stat. 1129. 
Sept. 29, 1967, Pub. L. 90-96, title VI, §606, 81 Stat. 242. 
Oct. 15, 1966, Pub. L. 89-687, title VI, §606, 80 Stat. 991. 
Sept. 29, 1965, Pub. L. 89-213, title VI, §606, 79 Stat. 
873. 

Aug. 19. 1964, Pub. L. 88-446, title V, §506, 78 Stat. 475. 
Oct. 17, 1963, Pub. L. 88-149, title V, §506, 77 Stat. 264. 
Aug. 9, 1962, Pub. L. 87-577, title V, §506, 76 Stat. 328. 
Aug. 17, 1961, Pub. L. 87-144, title VI, §606, 75 Stat. 375. 
July 7, 1960, Pub. L. 86-601, title V, §506, 74 Stat. 350. 
Aug. 18, 1959, Pub. L. 86-166, title V, §606, 73 Stat. 378. 
Aug. 22, 1958, Pub. L. 85-724, title VI, §606, 72 Stat. 724. 
Aug. 2, 1957, Pub. L. 85-117, title VI, §607, 71 Stat. 323. 
July 2, 1956, ch. 488, title VI, §607, 70 Stat. 468. 
July 13, 1955, ch. 358, title VI, §609, 69 Stat. 315. 
June 30, 1954, ch. 432, title VII, §709, 68 Stat. 351. 
Aug. 1, 1953, ch. 305, title VI, §614, 67 Stat. 351. 
July 10, 1952, ch. 630, title VI. §616, 66 Stat. 533. 
Oct. 18, 1951, ch. 512, title VI, §616, 65 Stat. 446. 
Sept. 6, 1950, ch. 896, Ch. X, title VI, §619, 64 Stat. 755. 
Oct. 29, 1949, ch. 787, title VI, §625, 63 Stat. 1021. 
June 24, 1948, ch. 632, §2, 62 Stat. 667. 
July 30, 1947, ch. 357, title I, §2, 61 Stat. 569. 

Effective Date 

Section effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as a note under section 520b of this 
title. 

§2640. Charter air transportation of members of 
the armed forces 

(a) Requirements.— (1) The Secretary of De- 
fense may not enter into a contract with an air 
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carrier for the charter air transportation of 
members of the armed forces unless the air car- 
rier — 

(A) meets, at a minimum, the safety stand- 
ards established by the Secretary of Transpor- 
tation under chapter 447 of title 49; 

(B) has at least 12 months of experience op- 
erating services in air transportation that are 
substantially equivalent to the service sought 
by the Department of Defense; and 

(C) undergoes a technical safety evaluation. 

(2) For purposes of paragraph (1)(C), a tech- 
nical safety evaluation — 

(A) shall include inspection of a representa- 
tive number of aircraft; and 

(B) shall be conducted in accordance with 
regulations prescribed by the Secretary, after 
consultation with the Secretary of Transpor- 
tation. 

(b) Inspections— The Secretary shall provide 
for inspections of each air carrier that contracts 
with the Department of Defense for the charter 
air transportation of members of the armed 
forces. The inspections shall be conducted in ac- 
cordance with standards established by the Sec- 
retary, after consultation with the Secretary of 
Transportation, and shall include, at a mini- 
mum, the following: 

(1) An on-site capability survey of the air 
carrier conducted at least once every two 
years. 

(2) A performance evaluation of the air car- 
rier conducted at least once every six months. 

(3) A preflight safety inspection of each air- 
craft conducted at any time during the oper- 
ation of, but not more than 72 hours before, 
each internationally scheduled charter mis- 
sion departing the United States. 

(4) A preflight safety inspection of each air- 
craft used for domestic charter missions con- 
ducted to the greatest extent practical. 

(5) Operational check-rides on aircraft con- 
ducted periodically. 

(c) Commercial Airlift Review Board. — The 
Secretary shall establish a Commercial Airlift 
Review Board within the Department of De- 
fense. The Board shall consist of personnel from 
the Department of Defense and other Govern- 
ment personnel as may be appropriate. The du- 
ties of the Board shall be — 

(1) to make recommendations to the Sec- 
retary on suspension and reinstatement of air 
carriers under subsection (d); 

(2) to make recommendations to the Sec- 
retary on waivers under subsection (g); and 

(3) to carry out such other duties and make 
recommendations on such other matters as 
the Secretary considers appropriate. 

(d) Suspension and Reinstatement.— (1) The 
Secretary shall establish guidelines for the sus- 
pension of air carriers under contract with the 
Department of Defense for the charter air trans- 
portation of members of the armed forces and 
for the reinstatement of air carriers that have 
been so suspended. The guidelines — 

(A) shall require the immediate determina- 
tion of whether to suspend an air carrier if an 
aircraft of the air carrier is involved in a fatal 
accident; and 



(B) may require the suspension of an air car- 
rier — 

(i) if the carrier is in violation of any 
order, rule, regulation, or standard pre- 
scribed under chapter 447 of title 49; or 

(ii) if an aircraft of the air carrier is in- 
volved in a serious accident. 

(2) The Commercial Airlift Review Board shall 
make recommendations to the Secretary on sus- 
pension and reinstatement under this sub- 
section. 

(3) The Secretary shall include in each con- 
tract subject to this section the provisions on 
suspension and reinstatement established under 
this subsection. 

(e) Authority To Leave Unsafe Aircraft.— A 
representative of the Military Airlift Command, 
the Military Traffic Management Command, or 
such other agency as may be designated by the 
Secretary of Defense (or if there is no such rep- 
resentative reasonably available, the senior offi- 
cer on board a chartered aircraft) may order 
members of the armed forces to leave a char- 
tered aircraft if the representative (or officer) 
determines that a condition exists on the air- 
craft which may endanger the safety of the 
members. 

(f) FAA Information.— The Secretary shall re- 
quest the Secretary of Transportation to pro- 
vide to the Secretary a report on each inspec- 
tion performed by Federal Aviation Administra- 
tion personnel, and the status of corrective ac- 
tions taken, on each aircraft of an air carrier 
under contract with the Department of Defense 
for the charter air transportation of members of 
the armed forces. 

(g) Waiver. — After considering recommenda- 
tions by the Commercial Airlift Review Board, 
the Secretary may waive any provision of this 
section in an emergency. 

(h) Authority To Protect Safety-Related 
Information Voluntarily Provided by an Air 
Carrier. — (1) Subject to paragraph (2), the Sec- 
retary of Defense may (notwithstanding any 
other provision of law) withhold from public dis- 
closure safety-related information that is pro- 
vided to the Secretary voluntarily by an air car- 
rier for the purposes of this section. 

(2) Information may be withheld under para- 
graph (1) from public disclosure only if the Sec- 
retary determines that — 

(A) the disclosure of the information would 
inhibit an air carrier from voluntarily provid- 
ing, in the future, safety -related information 
for the purposes of this section or for other air 
safety purposes involving the Department of 
Defense or another Federal agency; and 

(B) the receipt of such information generally 
enhances the fulfillment of responsibilities 
under this section or other air safety respon- 
sibilities involving the Department of Defense 
or another Federal agency. 

(3) If the Secretary provides to the head of an- 
other agency safety-related information de- 
scribed in paragraph (1) with respect to which 
the Secretary has made a determination de- 
scribed in paragraph (2), the head of that agency 
shall (notwithstanding any other provision of 
law) withhold the information from public dis- 
closure unless the disclosure is specifically au- 
thorized by the Secretary. 
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(i) Regulations. — The Secretary shall pre- 
scribe regulations to carry out this section, in- 
cluding requirements and identification of in- 
specting personnel with respect to preflight 
safety inspections required by subsection (b)(3). 

(j) Definitions. — In this section: 

(1) The terms "air carrier", "aircraft", "air 
transportation", and "charter air transpor- 
tation" have the meanings given such terms 
by section 40102(a) of title 49. 

(2) The term "members of the armed forces" 
means members of the Army, Navy, Air Force, 
and Marine Corps. 

(Added Pub. L. 99-661, div. A, title XII, 
§ 1204(a)(1), Nov. 14, 1986, 100 Stat. 3969; amended 
Pub. L. 103-272, § 5(b)(1), July 5, 1994, 108 Stat. 
1373; Pub. L. 105-85, div. A, title X, § 1075(a), Nov. 
18, 1997, 111 Stat. 1911.) 

Amendments 

199V— Subsecs. (h) to (j). Pub. L. 105-85 added subseo. 
(h) and redesignated former subsecs. (h) and (i) as (i) 
and (j), respectively. 

1994— Subsecs. (a)(1)(A), (d)(l)(B)(i). Pub. L. 103-272, 
§5(b)(l)(A), substituted "chapter 447 of title 49" for 
"title VI of the Federal Aviation Act of 1958 (49 U.S.C. 
App. 1421 et seq.)". 

Subsec. (i)(l). Pub. L. 103-272, § 5(b)(1)(B), substituted 
"section 40102(a) of title 49" for "sections 101(3), 101(5), 
101(10), and 101(15), respectively, of the Federal Avia- 
tion Act of 1958 (49 U.S.C. App. 1301(3), 1301(5), 1301(10), 
and 1301(15))". 

Effective Date of 1997 Amendment 

Section 1075(b) of Pub. L. 105-85 provided that: "Sub- 
section (h) of section 2640 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to requests for information made on or after the 
date of the enactment of this Act [Nov. 18, 1997]." 

Effective Date 

Section 1204(c) of Pub. L. 99-661 provided that: "Sec- 
tion 2640 of title 10, United States Code, as added by 
subsection (a), shall apply only to contracts which are 
entered into on or after the date on which the regula- 
tions required by subsection (b) are prescribed [set out 
below]." 

Regulations 

Section 1204(b) of Pub. L. 99-661 required Secretary of 
Defense, not later than 120 days after Nov. 14, 1986, to 
prescribe regulations required by this section. 

§2641. Transportation of certain veterans on De- 
partment of Defense aeromedical evacuation 
aircraft 

(a) The Secretary of Defense may provide 
transportation on an aircraft operating under 
the aeromedical evacuation system of the De- 
partment of Defense for the purpose of trans- 
porting a veteran to or from a Department of 
Veterans Affairs medical facility or of trans- 
porting the remains of a deceased veteran who 
died at such a facility after being transported to 
the facility under this subsection. Transpor- 
tation of the remains of a deceased veteran 
under this subsection may be provided to the 
place from which the veteran was transported to 
the facility or to any other destination which is 
not farther away from the facility than such 
place. 

(b) Transportation under this section shall be 
provided in accordance with an agreement en- 



tered into between the Secretary of Defense and 
the Secretary of Veterans Affairs. Such an 
agreement shall provide that transportation 
may be furnished to a veteran (or for the re- 
mains of a veteran) on an aircraft referred to in 
subsection (a) only if — 

(1) the Secretary of Veterans Affairs notifies 
the Secretary of Defense that the veteran 
needs or has been furnished medical care or 
services in a Department of Veterans Affairs 
facility and the Secretary of Veterans Affairs 
requests such transportation in connection 
with the travel of such veteran (or of the re- 
mains of such veteran) to or from the Depart- 
ment of Veterans Affairs facility where the 
care or services are to be furnished or were 
furnished to such veteran; 

(2) there is space available for the veteran 
(or the remains of the veteran) on the aircraft; 
and 

(3) there is an adequate number of medical 
and other service attendants to care for all 
persons being transported on the aircraft. 

(c) A veteran is not eligible for transportation 
under this section unless the veteran is a pri- 
mary beneficiary within the meaning of clause 
(A) of section 8111(g)(5) of title 38. 

(d) (1) A charge may not be imposed on a vet- 
eran (or on the survivors of a veteran) for trans- 
portation provided to the veteran (or for the re- 
mains of the veteran) under this section. 

(2) An agreement under subsection (b) shall 
provide that the Department of Veterans Affairs 
shall reimburse the Department of Defense for 
any costs incurred in providing transportation 
to veterans (or for the remains of veterans) 
under this section that would not otherwise 
have been incurred by the Department of De- 
fense. 

(e) In this section, the term "veteran" has the 
meaning given that term in section 101(2) of 
title 38. 

(Added Pub. L. 100-180, div. A, title XII, 
§ 1250(a)(1), Dec. 4, 1987, 101 Stat. 1167; amended 
Pub. L. 101-189, div. A, title XVI, § 1621(a)(1), (2), 
(8), Nov. 29, 1989, 103 Stat. 1602, 1603; Pub. L. 
103-337, div. A, title VI, § 652(b), title X, 
§ 1070(e)(8), Oct. 5, 1994, 108 Stat. 2794, 2859.) 

Amendments 

1994— Subsec. (a). Pub. L. 103-337, § 652(b)(1), inserted 
before period "or of transporting the remains of a de- 
ceased veteran who died at such a facility after being 
transported to the facility under this subsection. 
Transportation of the remains of a deceased veteran 
under this subsection may be provided to the place 
from which the veteran was transported to the facility 
or to any other destination which is not farther away 
from the facility than such place". 

Subsec. (b). Pub. L. 103-337, §652(b)(2)(A)(i), inserted 
"(or for the remains of a veteran)" after "furnished to 
a veteran" in introductory provisions. 

Subsec. (b)(1). Pub. L. 103-337, §652(b)(2)(A)(ii), in- 
serted "(or of the remains of such veteran)" after "of 
such veteran". 

Subsec. (b)(2). Pub. L. 103-337, § 652(b)(2)(A)(iii), in- 
serted "(or the remains of the veteran)" after "for the 
veteran". 

Subsec. (c). Pub. L. 103-337, § 1070(e)(8), substituted 
"section 8111(g)(5) of title 38" for "section 5011(g)(5) of 
title 38". 

Subsec. (d)(1). Pub. L. 103-337, § 652(b)(2)(B), inserted 
"(or on the survivors of a veteran)" after "on a vet- 
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eran" and "(or for the remains of the veteran)" after 
"to the veteran". 

Subsec. (d)(2). Pub. L. 103-337, § 652(b)(2)(C), inserted 
"(or for the remains of veterans)" after "to veterans". 

1989— Subsec. (a). Pub. L. 101-189, § 1621(a)(1), sub- 
stituted "Department of Veterans Affairs" for "Veter- 
ans' Administration". 

Subsec. (b). Pub. L. 101-189, § 1621(a)(2), substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs" in introductory provisions and in 
par. (1). 

Subsec. (b)(1). Pub. L. 101-189, § 1621(a)(8), substituted 
"the Secretary of Veterans Affairs requests" for "the 
Administrator requests". 

Pub. L. 101-189, § 1621(a)(1), substituted "Department 
of Veterans Affairs" for "Veterans' Administration" in 
two places. 

Subsec. (d)(2). Pub. L. 101-189, § 1621(a)(1), substituted 
"Department of Veterans Affairs" for "Veterans' Ad- 
ministration". 

Deadline for Entry Into Transportation 
Agreement 

Section 1250(b) of Pub. L. 100-180 directed Secretary 
of Defense and Administrator of Veterans' Affairs to 
enter into an agreement required by this section not 
later than 60 days after Dec. 4, 198V. 

§ 2641a. Transportation of American Samoa vet- 
erans on Department of Defense aircraft for 
certain medical care in Hawaii 

(a) Transportation Authorized. — The Sec- 
retary of Defense may provide transportation on 
Department of Defense aircraft for the purpose 
of transporting any veteran specified in sub- 
section (b) between American Samoa and the 
State of Hawaii if such transportation is re- 
quired in order to provide hospital care to such 
veteran as described in that subsection. 

(b) Veterans Eligible for Transport. — A 
veteran eligible for transport under subsection 
(a) is any veteran who — 

(1) resides in and is located in American 
Samoa; and 

(2) as determined by an official of the De- 
partment of Veterans Affairs designated for 
that purpose by the Secretary of Veterans Af- 
fairs, must be transported to the State of Ha- 
waii in order to receive hospital care to which 
such veteran is entitled under chapter 17 of 
title 38 in facilities of such Department in the 
State of Hawaii. 

(c) Administration. — (1) Transportation may 
be provided to veterans under this section only 
on a space-available basis. 

(2) A charge may not be imposed on a veteran 
for transportation provided to the veteran under 
this section. 

(Added Pub. L. 105-262, title VIII, § 8121(a), Oct. 
17, 1998, 112 Stat. 2332; amended Pub. L. 106-65, 
div. A, title X, § 1066(a)(24), Oct. 5, 1999, 113 Stat. 
771.) 

Amendments 

1999— Subsec. (b)(2). Pub. L. 106-65, § 1066(a)(24)(A), 
struck out ", United States Code," after "title 38". 

Subsec. (d). Pub. L. 106-65, § 1066(a)(24)(B), struck out 
heading and text of subsec. (d). Text read as follows: 
"In this section: 

"(1) The term 'veteran' has the meaning given that 

term in section 101(2) of title 38, United States Code. 
"(2) The term 'hospital care' has the meaning given 

that term in section 1701(5) of title 38, United States 

Code." 



§ 2641b. Space-available travel on Department of 
Defense aircraft: retired members residing in 
Commonwealths and possessions of the 
United States for certain health care services 

(a) Priority Transportation.— The Secretary 
of Defense shall provide transportation on De- 
partment of Defense aircraft on a space-avail- 
able basis for any member or former member of 
the uniformed services described in subsection 
(b), and a single dependent of the member if 
needed to accompany the member, at a priority 
level in the same category as the priority level 
for an unaccompanied dependent over the age of 
18 traveling on environmental and morale leave. 

(b) Eligible Members and Former Mem- 
bers. — A member or former member eligible for 
priority transport under subsection (a) is a cov- 
ered beneficiary under chapter 55 of this title 
who — 

(1) is entitled to retired or retainer pay; 

(2) resides in or is located in a Common- 
wealth or possession of the United States; and 

(3) is referred by a military or civilian pri- 
mary care provider located in that Common- 
wealth or possession to a specialty care pro- 
vider for services to be provided outside of 
that Commonwealth or possession. 

(c) Scope of Priority. — The increased priority 
for space-available transportation required by 
subsection (a) applies with respect to both — 

(1) the travel from the Commonwealth or 
possession of the United States to receive the 
specialty care services; and 

(2) the return travel. 

(d) Definitions. — In this section, the terms 
"primary care provider" and "specialty care 
provider" refer to a medical or dental profes- 
sional who provides health care services under 
chapter 55 of this title. 

(e) Regulations. — The Secretary of Defense 
shall prescribe regulations to implement this 
section. 

(Added Pub. L. 110-181, div. A, title III, § 374(a), 
Jan. 28, 2008, 122 Stat. 82.) 

§ 2642. Airlift services provided to certain other 
agencies: use of Department of Defense reim- 
bursement rate 

(a) Authority. — The Secretary of Defense may 
authorize the use of the Department of Defense 
reimbursement rate for military airlift services 
provided by a component of the Department of 
Defense as follows: 

(1) For military airlift services provided to 
the Central Intelligence Agency, if the Sec- 
retary of Defense determines that those mili- 
tary airlift services are provided for activities 
related to national security objectives. 

(2) For military airlift services provided to 
the Department of State for the transpor- 
tation of armored motor vehicles to a foreign 
country to meet requirements of the Depart- 
ment of State for armored motor vehicles as- 
sociated with the overseas travel of the Sec- 
retary of State in that country. 

(3) During the period beginning on October 
28, 2009, and ending on October 28, 2014, for 
military airlift services provided to any ele- 
ment of the Federal Government outside the 
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Department of Defense in circumstances other 
than those specified in paragraphs (1) and (2), 
but only if the Secretary of Defense deter- 
mines that the provision of such services will 
promote the improved use of airlift capacity 
without any negative effect on the national 
security objectives or the national security in- 
terests contained within the United States 
commercial air industry. 

(b) Definition. — In this section, the term "De- 
partment of Defense reimbursement rate" 
means the amount charged a component of the 
Department of Defense by another component of 
the Department of Defense. 

(Added Pub. L. 102-88, title V, § 501(a), Aug. 14, 
1991, 105 Stat. 435; amended Pub. L. 108-136, div. 
A, title X, § 1006(a), (b)(1), Nov. 24, 2003, 117 Stat. 
1585; Pub. L. 111-84, div. A, title III, § 351(a), Oct. 
28, 2009, 123 Stat. 2262; Pub. L. 111-383, div. A, 
title X, §1075(b)(40), Jan. 7, 2011, 124 Stat. 4371.) 

Amendments 

2011— Subsec. (a)(3). Pub. L. 111-383 substituted "Dur- 
ing the period beginning on October 28, 2009, and ending 
on October 28, 2014" for "During the five-year period be- 
ginning on the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 2010". 

2009— Subsec. (a)(3). Pub. L. 111-84 added par. (3). 

2003— Pub. L. 108-136, §1006(b)(l), substituted "Airlift 
services provided to certain other agencies: use of De- 
partment of Defense reimbursement rate" for "Reim- 
bursement rate for airlift services provided to Central 
Intelligence Agency" as section catchline. 

Subsec. (a). Pub. L. 108-136, § 1006(a), inserted "as fol- 
lows: 

"(1) For military airlift services provided" 
before "to the Central Intelligence Agency", and added 
par. (2). 

§ 2643. Commissary and exchange services: trans- 
portation overseas 

(a) Transportation Options. — The Secretary 
of Defense shall authorize the officials respon- 
sible for operation of commissaries and military 
exchanges to negotiate directly with private 
carriers for the most cost-effective transpor- 
tation of commissary and exchange supplies to 
destinations outside the continental United 
States without relying on the Air Mobility Com- 
mand, the Military Sealift Command, or the 
Military Traffic Management Command. Sec- 
tion 2631 of this title, regarding the preference 
for vessels of the United States or belonging to 
the United States in the transportation of sup- 
plies by sea, shall apply to the negotiation of 
contracts for sea-borne transportation under the 
authority of this section. 

(b) Payment of Transportation Costs. — Sec- 
tion 2483(b)(5) of this title, regarding the use of 
appropriated funds to cover the expenses of op- 
erating commissary stores, shall apply to the 
transportation of commissary supplies and prod- 
ucts. Appropriated funds for the Department of 
Defense shall also be used to cover the expenses 
of transporting exchange supplies and products 
to destinations outside the continental United 
States. 

(Added Pub. L. 104-106, div. A, title III, § 334(a), 
Feb. 10, 1996, 110 Stat. 261; amended Pub. L. 
109-163, div. A, title VI, §673, Jan. 6, 2006, 119 
Stat. 3319.) 



Amendments 

2006 — Pub. L. 109-163 designated existing provisions as 
subsec. (a), inserted heading, substituted "to destina- 
tions outside the continental United States without re- 
lying on the Air Mobility Command, the Military Sea- 
lift Command," for "by sea without relying on the 
Military Sealift Command" and "contracts for sea- 
borne transportation" for "transportation contracts", 
and added subsec. (b). 

§ 2644. Control of transportation systems in time 
of war 

In time of war, the President, through the Sec- 
retary of Defense, may take possession and as- 
sume control of all or part of any system of 
transportation to transport troops, war mate- 
rial, and equipment, or for other purposes relat- 
ed to the emergency. So far as necessary, he 
may use the system to the exclusion of other 
traffic. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 266, §4742; re- 
numbered §2644 and amended Pub. L. 104-201, 
div. A, title IX, § 906(a), (b), Sept. 23, 1996, 110 
Stat. 2620.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4742 


10:1361. 


Aug. 29, 1916, oh. 418 (last 






par. under "Ordnance 






Department"). 39 Stat. 






645. 



The words "as may be needful or desirable" are omit- 
ted as surplusage. 

Amendments 

1996— Pub. L. 104-201 renumbered section 4742 of this 
title as this section and substituted "Secretary of De- 
fense" for "Secretary of the Army". 

§2645. Indemnification of Department of Trans- 
portation for losses covered by vessel war 
risk insurance 

(a) Prompt Indemnification Required. — (1) In 
the event of a loss that is covered by vessel war 
risk insurance, the Secretary of Defense shall 
promptly indemnify the Secretary of Transpor- 
tation for the amount of the loss consistent with 
the indemnification agreement between the two 
Secretaries that underlies such insurance. The 
Secretary of Defense shall make such indem- 
nification — 

(A) in the case of a claim for the loss of a 
vessel, not later than 90 days after the date on 
which the Secretary of Transportation deter- 
mines the claim to be payable or that amounts 
are due under the policy that provided the ves- 
sel war risk insurance; and 

(B) in the case of any other claim, not later 
than 180 days after the date on which the Sec- 
retary of Transportation determines the claim 
to be payable. 

(2) When there is a loss of a vessel that is (or 
may be) covered by vessel war risk insurance, 
the Secretary of Transportation may make, dur- 
ing the period when a claim for such loss is 
pending with the Secretary of Transportation, 
any required periodic payments owed by the in- 
sured party to a lessor or mortgagee of such ves- 
sel. Such payments shall commence not later 
than 30 days following the date of the present- 
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ment of the claim for the loss of the vessel to 
the Secretary of Transportation. If the Sec- 
retary of Transportation determines that the 
claim is payable, any amount paid under this 
paragraph arising from such claim shall be cred- 
ited against the amount payable under the ves- 
sel war risk insurance. If the Secretary of 
Transportation determines that the claim is not 
payable, any amount paid under this paragraph 
arising from such claim shall constitute a debt 
to the United States, payable to the insurance 
fund. Any such amounts so returned to the 
United States shall be promptly credited to the 
fund or account from which the payments were 
made under this paragraph. 

(b) Source of Funds for Payment of Indem- 
nity. — The Secretary of Defense may pay an in- 
demnity described in subsection (a) from any 
funds available to the Department of Defense for 
operation and maintenance, and such sums as 
may be necessary for payment of such indem- 
nity are hereby authorized to be transferred to 
the Secretary of Transportation for such pur- 
pose. 

(c) Deposit of Funds.— Any amount trans- 
ferred to the Secretary of Transportation under 
this section shall be deposited in, and merged 
with amounts in, the Vessel War Risk Insurance 
Fund as provided in section 53909(b) of title 46. 

(d) Notice to Congress. — In the event of a loss 
that is covered by vessel war risk insurance in 
the case of an incident in which the covered loss 
is (or is expected to be) in an amount in excess 
of $10,000,000, the Secretary of Defense shall sub- 
mit to Congress notification of the loss as soon 
after the occurrence of the loss as possible and 
in no event more than 30 days after the date of 
the loss. 

(e) Implementing- Matters. — (1) Payment of 
indemnification under this section is not subject 
to section 2214 or 2215 of this title or any other 
provision of law requiring notification to Con- 
gress before funds may be transferred. 

(2) Consolidation of claims arising from the 
same incident is not required before indem- 
nification of the Secretary of Transportation for 
payment of a claim may be made under this sec- 
tion. 

(f) Construction With Other Transfer Au- 
thority. — Authority to transfer funds under this 
section is in addition to any other authority 
provided by law to transfer funds (whether en- 
acted before, on, or after the date of the enact- 
ment of this section) and is not subject to any 
dollar limitation or notification requirement 
contained in any other such authority to trans- 
for funds 

[(g) Repealed. Pub. L. 108-136, div. A, title X, 
§1031(a)(26)(B), Nov. 24, 2003, 117 Stat. 1598.] 
(h) Definitions.— In this section: 

(1) Vessel war risk insurance.— The term 
"vessel war risk insurance" means insurance 
and reinsurance provided through policies is- 
sued by the Secretary of Transportation under 
chapter 539 of title 46 that is provided by that 
Secretary without premium at the request of 
the Secretary of Defense and is covered by an 
indemnity agreement between the Secretary 
of Transportation and the Secretary of De- 
fense. 

(2) Vessel war risk insurance fund.— The 
term "Vessel War Risk Insurance Fund" 



means the insurance fund referred to in sec- 
tion 53909(a) of title 46. 

(3) Loss. — The term "loss" includes damage 
to or destruction of property, personal injury 
or death, and other liabilities and expenses 
covered by the vessel war risk insurance. 

(Added Pub. L. 104-201, div. A, title X, 
§ 1079(b)(1), Sept. 23, 1996, 110 Stat. 2669; amended 
Pub. L. 105-85, div. A, title X, §1073(a)(57), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 108-136, div. A, 
title X, §1031(a)(26), Nov. 24, 2003, 117 Stat. 1598; 
Pub. L. 109-304, §17(a)(4), Oct. 6, 2006, 120 Stat. 
1706; Pub. L. 112-81, div. A, title X, §1064(8), Dec. 
31, 2011, 125 Stat. 1587.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (f), is the date of enactment of Pub. L. 
104-201, which was approved Sept. 23, 1996. 

Amendments 

2011— Subsec. (d). Pub. L. 112-81 substituted 
"$10,000,000" for "$1,000,000". 

2006— Subsec. (c). Pub. L. 109-304, § 17(a)(4)(A), sub- 
stituted "section 53909(b) of title 46" for "the second 
sentence of section 1208(a) of the Merchant Marine Act, 
1936 (46 U.S.C. App. 1288(a))". 

Subsec. (h)(1). Pub. L. 109-304, § 17(a)(4)(B), sub- 
stituted "chapter 539 of title 46" for "title XII of the 
Merchant Marine Act, 1936 (46 U.S.C. App. 1281 et 
seq.),". 

Subsec. (h)(2). Pub. L. 109-304, § 17(a)(4)(C), substituted 
"section 53909(a) of title 46" for "the first sentence of 
section 1208(a) of the Merchant Marine Act, 1936 (46 
U.S.C. App. 1288(a))". 

2003— Subsec. (d). Pub. L. 108-136, §1031(a)(26)(A), sub- 
stituted "Congress" for "Congress — ", struck out par. 
(1) designation before "notification", substituted a pe- 
riod for "; and" after "date of the loss", and struck out 
par. (2) which read as follows: "semiannual reports 
thereafter updating the information submitted under 
paragraph (1) and showing with respect to losses arising 
from such incident the total amount expended to cover 
such losses, the source of such funds, pending litiga- 
tion, and estimated total cost to the Government." 

Subsec. (g). Pub. L. 108-136, § 1031(a)(26)(B), struck out 
heading and text of subsec. (g). Text read as follows: 
"Not later than March 1 of each year, the Secretary of 
Defense shall submit to Congress a report setting forth 
the current amount of the contingent outstanding li- 
ability of the United States under the vessel war risk 
insurance program under title XII of the Merchant Ma- 
rine Act, 1936 (46 U.S.C. App. 1281 et seq.)." 

1997— Subsec. (a)(1)(B). Pub. L. 105-85 struck out "on 
which" after "after the date on which". 

§ 2646. Travel services: procurement for official 
and unofficial travel under one contract 

(a) Authority. — The head of an agency may 
enter into a contract for travel-related services 
that provides for the contractor to furnish serv- 
ices for both official travel and unofficial travel. 

(b) Credits, Discounts, Commissions, Fees.— 
(1) A contract entered into under this section 
may provide for credits, discounts, or commis- 
sions or other fees to accrue to the Department 
of Defense. The accrual and amounts of credits, 
discounts, or commissions or other fees may be 
determined on the basis of the volume (meas- 
ured in the number or total amount of trans- 
actions or otherwise) of the travel-related sales 
that are made by the contractor under the con- 
tract. 

(2) The evaluation factors applicable to offers 
for a contract under this section may include a 
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factor that relates to the estimated aggregate 
value of any credits, discounts, commissions, or 
other fees that would accrue to the Department 
of Defense for the travel-related sales made 
under the contract. 

(3) Commissions or fees received by the De- 
partment of Defense as a result of travel-related 
sales made under a contract entered into under 
this section shall be distributed as follows: 

(A) For amounts relating to sales for official 
travel, credit to appropriations available for 
official travel for the fiscal year in which the 
amounts were charged. 

(B) For amounts relating to sales for unoffi- 
cial travel, deposit in nonappropriated fund 
accounts available for morale, welfare, and 
recreation programs. 

(c) Definitions. — In this section: 

(1) The term "head of an agency" has the 
meaning given that term in section 2302(1) of 
this title. 

(2) The term "official travel" means travel 
at the expense of the Federal Government. 

(3) The term "unofficial travel" means per- 
sonal travel or other travel that is not paid for 
or reimbursed by the Federal Government out 
of appropriated funds. 

(d) Inapplicability to Coast Guard and 
NASA. — This section does not apply to the Coast 
Guard when it is not operating as a service in 
the Navy, nor to the National Aeronautics and 
Space Administration. 

(Added Pub. L. 105-261, div. A, title VIII, § 813(a), 
Oct. 17, 1998, 112 Stat. 2087.) 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing' thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§2647. Next-of-kin of persons unaccounted for 
from conflicts after World War II: transpor- 
tation to annual meetings 

The Secretary of Defense may provide trans- 
portation for the next-of-kin of persons who are 
unaccounted for from the Korean conflict, the 
Cold War, Vietnam War era, or the Persian Gulf 
War to and from an annual meeting in the 
United States. Such transportation shall be pro- 
vided under such regulations as the Secretary of 
Defense may prescribe. 

(Added Pub. L. 107-107, div. A, title V, § 574(a), 
Dec. 28, 2001, 115 Stat. 1122.) 

Availability of Funds for Next-of-kin of Vietnam 
Bra Individuals 

Pub. L. 107-117, div. A, title VIII, §8018, Jan. 10, 2002, 
115 Stat. 2251, provided that: "Funds available in this 
Act [see Tables for classification] and hereafter may be 
used to provide transportation for the next-of-kin of in- 
dividuals who have been prisoners of war or missing in 
action from the Vietnam era to an annual meeting In 
the United States, under such regulations as the Sec- 
retary of Defense may prescribe." 

Similar provisions were contained in the following 
prior appropriation acts: 



Pub. L. 106-259, title VLH, §8018, Aug. 9, 2000, 114 Stat. 
678. 

Pub. L. 106-79, title VIII, §8018, Oct. 25, 1999. 113 Stat. 
1235. 

Pub. L. 105-262, title VIII, §8018, Oct. 17, 1998, 112 Stat. 
2301. 

Pub. L. 105-56, title VIII, §8018, Oct. 8, 1997, 111 Stat. 
1224. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8019], Sept. 30, 1996, 110 Stat. 3009-71, 3009-92. 

Pub. L. 104-61, title VIII, §8025, Dec. 1, 1995, 109 Stat. 
657. 

Pub. L. 103-335, title VIII, §8031, Sept. 30, 1994, 108 
Stat. 2625. 

Pub. L. 103-139, title VIII, §8034, Nov. 11, 1993, 107 
Stat. 1447. 

Pub. L. 102-396, title IX, §9046, Oct. 6, 1992, 106 Stat. 
1912. 

Pub. L. 102-172, title VIII, §8047, Nov. 26, 1991, 105 
Stat. 1182. 

Pub. L. 101-511, title VIII, §8051, Nov. 5, 1990, 104 Stat. 
1886. 

Pub. L. 101-165, title IX, §9065, Nov. 21, 1989, 103 Stat. 
1143. 

§2648. Persons and supplies: sea, land, and air 
transportation 

Whenever the Secretary of Defense considers 
that space is available, the following persons 
and supplies may be transported on vessels, ve- 
hicles, or aircraft operated by the Department 
of Defense: 

(1) Members of Congress. 

(2) Other officers of the United States travel- 
ing on official business. 

(3) Secretaries and supplies of the Armed 
Services Department of the Young Men's 
Christian Association. 

(4) Officers and employees of the Common- 
wealth of Puerto Rico on official business. 

(5) The families of members of the armed 
forces, officers and employees of the Depart- 
ment of Defense or the Coast Guard, and per- 
sons described in paragraphs (1), (2), and (4). 

However, a person described in paragraph (4) or 
(5) may be so transported only if the transpor- 
tation is without expense to the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 266, §4744; Pub. 
L. 86-624, §4(d), July 12, 1960, 74 Stat. 411; renum- 
bered §2648 and amended Pub. L. 108-375, div. A, 
title X, § 1072(a), (b)(1), Oct. 28, 2004, 118 Stat. 
2057; Pub. L. 111-383, div. A, title III, § 352(d), 
(e)(1), Jan. 7, 2011, 124 Stat. 4193.) 

Historical and Revision Notes 



Revised 
section 



Source (U.S. Code) 



10:1369. 
10:1370. 

10:1371 (less last 29 
words). 



Source (Statutes at Large) 



Mar. 2, 1907, ch. 2511 (6th 
proviso, less last 29 
words under ''Trans- 
portation of the Army 
and Its Supplies"), 34 
Stat. 1170. 

June 30, 1921, oh. 33 (8th 
proviso under "Trans- 
portation of the Army 
and Its Supplies"), 42 
Stat. 81. 

Mar. 3, 1911, oh. 209 (3d 
proviso under "Trans- 
portation of the Army 
and Its Supplies"), 36 
Stat. 1051. 



Reference to the Philippine government, contained in 
the source statute for 10:1371, is omitted, since the 
Philippine Republic now has the status of a foreign 
country and only possessions of the United States are 
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intended to be covered by the source statute. The words 
"Armed Services Department" are substituted for the 
words "Army and Navy Department", in 10:1370, to re- 
flect the present name of that Department of the 
Young Men's Christian Association. (See also third sen- 
tence of revision note for section 4746 of this title, 
below.) 

Amendments 

2011 — Pub. L. 111-383 substituted "Persons and sup- 
plies: sea, land, and air transportation" for "Persons 
and supplies: sea transportation" in section catchline 
and inserted ", vehicles, or aircraft" after "vessels" in 
introductory provisions. 

2004— Pub. L. 108-375, § 1072(b)(1), in introductory pro- 
visions, substituted "Secretary of Defense" for "Sec- 
retary of the Army" and struck out "Army transport 
agencies or, within bulk space allocations made to the 
Department of the Army, on vessels operated by any 
military transport agency of" before "the Department 
of Defense", redesignated pars. (4) to (8) as (1) to (5), re- 
spectively, in par. (5), substituted "members of the 
armed forces, officers and employees of the Department 
of Defense or the Coast Guard, and persons described in 
paragraphs (1), (2), and (4)" for "persons described in 
clauses (1), (2), (4), (5), and (7)", in concluding provi- 
sions, substituted "paragraph (4) or (5)" for "clause (7) 
or (8)", and struck out former pars. (1) to (3) which read 
as follows: 

"(1) Members of the Navy, Marine Corps, or Coast 
Guard. 

"(2) Officers and employees of the Department of the 
Army, the Department of the Navy, the Department of 
the Air Force, or the Coast Guard. 

"(3) Supplies of the Department of the Navy." 

Pub. L. 108-375, § 1072(a), renumbered section 4744 of 
this title as this section. 

1960— Pub. L. 86-624 struck out ol. (6) which author- 
ized transportation of officers and employees of the 
Territory of Hawaii, redesignated els. (7) to (9) as (6) to 
(8), respectively, and substituted "clauses (1), (2), (4), 
(5), and (7)" for "clauses (1), (2), (4), (5), (6), and (8)" in 
redesignated ol. (8), and "clause (7) or (8)" for "clause 
(8) or (9)" in closing sentence. 

§2649. Civilian passengers and commercial car- 
goes: transportation on Department of De- 
fense vessels, vehicles, and aircraft 

(a) Authority. — Whenever space is unavailable 
on commercial lines and is available on vessels, 
vehicles, or aircraft operated by the Department 
of Defense, civilian passengers and commercial 
cargo may, in the discretion of the Secretary of 
Defense, be transported on those vessels, vehi- 
cles, or aircraft. Rates for transportation under 
this section may not be less than those charged 
by commercial lines for the same kinds of serv- 
ice, except that in the case of transportation 
provided in response to an emergency, a disas- 
ter, or a request for humanitarian assistance, 
any amount charged for such transportation 
may not exceed the cost of providing the trans- 
portation. 

(b) Crediting of Receipts.— Any amount re- 
ceived under this section with respect to trans- 
portation provided in response to an emergency, 
a disaster, or a request for humanitarian assist- 
ance may be credited to the appropriation, fund, 
or account used in incurring the obligation for 
which such amount is received. In all other 
cases, amounts received under this section shall 
be covered into the Treasury as miscellaneous 
receipts. 

(c) Transportation of Allied Personnel 
During Contingencies or Disaster Re- 



sponses. — During the 5-year period beginning on 
the date of the enactment of the Ike Skelton 
National Defense Authorization Act for Fiscal 
Year 2011, when space is available on vessels, ve- 
hicles, or aircraft operated by the Department 
of Defense and the Secretary of Defense deter- 
mines that operations in the area of a contin- 
gency operation or disaster response would be 
facilitated if allied forces or civilians were to be 
transported using such vessels, vehicles, or air- 
craft, the Secretary may provide such transpor- 
tation on a noninterference basis, without 
charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 267, §4745; Pub. 
L. 96-513, title V, §512(22), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 97-31, §12(3)(C), Aug. 6, 1981, 95 Stat. 
154; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314; renumbered §2649 and 
amended Pub. L. 108-375, div. A, title X, § 1072(a), 
(b)(2), Oct. 28, 2004, 118 Stat. 2057; Pub. L. 111-383, 
div. A, title III, §352(a)-(c), (e)(2), Jan. 7, 2011, 124 
Stat. 4193, 4194.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4745(a) 
4745(b) 


10:1367 (less last 20 

words). 
10:1367 (last 20 words). 


June 5, 1920, ch. 240 (6th 
proviso under "Trans- 
portation of the Army 
and Its Supplies' 1 ), 41 
Stat. 960. 



In subsection (a), the words "Federal Maritime 
Board" are substituted for the words "United States 
Maritime Commission", since the functions of the 
chairman of that commission were transferred to the 
chairman of the Board by 1950 Reorganization Plan No. 
21, effective May 24, 1950, 64 Stat. 1273. The words "the 
same kinds of service" are substituted for the words 
"the same class of accommodations". The words "ship- 
ments of" and "between the same ports" are omitted as 
surplusage. (See also third sentence of revision note for 
section 4746 of this title, below.) 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (c), is the date of enactment of 
Pub. L. 111-383, which was approved Jan. 7, 2011. 

Amendments 

2011— Pub. L. 111-383, § 352(e)(2), substituted "Civilian 
passengers and commercial cargoes: transportation on 
Department of Defense vessels, vehicles, and aircraft" 
for "Civilian passengers and commercial cargoes: 
transportation on Department of Defense vessels" in 
section catchline. 

Subsec. (a). Pub. L. 111-383, § 352(a), (b)(1), inserted 
heading, inserted ", vehicles, or aircraft" after "ves- 
sels" in two places in first sentence, and inserted 
", except that in the case of transportation provided in 
response to an emergency, a disaster, or a request for 
humanitarian assistance, any amount charged for such 
transportation may not exceed the cost of providing 
the transportation" before period at end of second sen- 
tence. 

Subsec. (b). Pub. L. 111-383, § 352(b)(2), inserted head- 
ing and substituted "Any amount received under this 
section with respect to transportation provided in re- 
sponse to an emergency, a disaster, or a request for hu- 
manitarian assistance may be credited to the appro- 
priation, fund, or account used in incurring the obliga- 
tion for which such amount is received. In all other 
cases, amounts" for "Amounts". 

Subsec. (c). Pub. L. 111-383, § 352(c), added subsec. (c). 

2004— Pub. L. 108-375, § 1072(a), (b)(2)(A), renumbered 
section 4745 of this title as this section and substituted 
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"Civilian passengers and commercial cargoes: transpor- 
tation on Department of Defense vessels" for "Civilian 
passengers and commercial cargoes: transports in 
trans-Atlantic service" In section catchline. 

Subsec. (a). Pub. L. 108-375, § 1072(b)(2)(B)-(D), struck 
out "(1) on vessels operated by Army transport agen- 
cies, or (2) within bulk space allocations made to the 
Department of the Army" after "available" and "any 
transport agency of" before "the Department of De- 
fense" and substituted "Secretary of Defense, be trans- 
ported" for "Secretary of the Army and the Secretary 
of Homeland Security, be transported". 

2002— Subsec. (a). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1981— Subsec. (a). Pub. L. 97-31 substituted "Sec- 
retary of Transportation" for "Secretary of Com- 
merce". 

1980— Subsec. (a). Pub. L. 96-513 substituted "Sec- 
retary of Commerce" for "Chairman of the Federal 
Maritime Board". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 2650. Civilian personnel in Alaska 

Persons residing in Alaska who are and have 
been employed there by the United States for at 
least two years, and their families, may be 
transported on vessels or airplanes operated by 
the Department of Defense, if — 

(1) the Secretary of Defense considers that 
accommodations are available; 

(2) the transportation is without expense to 
the United States; 

(3) the transportation is limited to one 
round trip between Alaska and the United 
States during any two-year period, except in 
an emergency such as sickness or death; and 

(4) in case of travel by air, the transpor- 
tation cannot be reasonably handled by a 
United States commercial air carrier. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 267, §4746; Pub. 
L. 98-443, §9(k), Oct. 4, 1984, 98 Stat. 1708; renum- 
bered §2650 and amended Pub. L. 108-375, div. A, 
title X, § 1072(a), (b)(3), Oct. 28, 2004, 118 Stat. 
2057, 2058.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4746 


10:1371a. 


Nov. 21. 1941, ch. 483; re- 






stated July 25, 1947, ch. 






321, 61 Stat. 423. 



Before the enactment of the National Security Act of 
1947, the transport functions covered by this section 
were performed only by the Army. Under section 2(a)(3) 
of the National Security Act (as it existed before Au- 
gust 10, 1949), the sea and air transportation functions 
of the Army, Navy, and Air Force were respectively 
consolidated into the "Military Sea Transportation 
Service", under the Department of the Navy, and the 
"Military Air Transport Service", under the Depart- 
ment of the Air Force. Instead of having space on its 
own transport vessels and airplanes, the Army is now 
allotted bulk space on vessels and airplanes operated 



by those transport services. The words "or, within bulk 
space allocations made to the Department of the Army, 
on vessels or airplanes operated by any military trans- 
port agency of the Department of Defense" are in- 
serted, in accordance with an opinion of the Judge Ad- 
vocate General of the Army (JAGA 1953/5885, 22 July 
1953), to make clear that the rule applicable to Army 
vessels and airplanes applies to the bulk space allo- 
cated to the Army. Since the authority to perform 
transportation functions could again be transferred as 
between the military departments, the reference to 
"vessels or airplanes of Army transport agencies" is re- 
tained. The word "considers" is substituted for the 
words "in the opinion of". The words "Persons residing 
in Alaska who are and have been employed there by the 
United States" are substituted for the words "employ- 
ees of the United States, residing in Alaska, who have 
been in such employment". The word "commercial" is 
substituted for the word "civil" for clarity. The words 
"from and after November 21, 1941", "and the carriage 
of all such air traffic shall be terminated", "dire", "the 
privilege herein granted", and "as to each eligible indi- 
vidual" are omitted as surplusage. The words "the con- 
tinental" are omitted, since section 101(1) of this title 
defines the United States as "the States and the Dis- 
trict of Columbia". 



Amendments 

2004— Pub. L. 108-375, § 1072(a), (b)(3)(A), renumbered 
section 4746 of this title as this section and, in intro- 
ductory provisions, struck out "Army transport agen- 
cies or, within bulk space allocations made to the De- 
partment of the Army, on vessels or airplanes operated 
by any military transport agency of" before "the De- 
partment of Defense". 

Par. (1). Pub. L. 108-375, § 1072(b)(3)(B), substituted 
"Secretary of Defense" for "Secretary of the Army". 

Par. (4). Pub. L. 108-375, § 1072(b)(3)(C), substituted 
"by air, the transportation cannot" for "by air — 

"(A) the Secretary of Transportation has not cer- 
tified that commercial air carriers of the United 
States that can handle the transportation are operat- 
ing between Alaska and the United States; and 

"(B) the transportation cannot". 
1984— Par. (4)(A). Pub. L. 98-443 substituted "Sec- 
retary of Transportation" for "Civil Aeronautics 
Board". 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-443 effective Jan. 1, 1985, 
see section 9(v) of Pub. L. 98-443, set out as a note under 
section 5314 of Title 5, Government Organization and 
Employees. 



§ 2651. Passengers and merchandise to Guam: sea 
transport 

Whenever space is available, passengers, and 
merchandise produced in the United States, or 
the Commonwealths and possessions, and con- 
signed to residents and mercantile firms of 
Guam, may be transported to Guam on vessels 
operated by the Department of Defense, under 
regulations and at rates to be prescribed by the 
Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 267, §4747; re- 
numbered §2651 and amended Pub. L. 108-375, 
div. A, title X, § 1072(a), (b)(4), Oct. 28, 2004, 118 
Stat. 2057, 2058; Pub. L. 109-163, div. A, title X, 
§ 1057(a)(6), Jan. 6, 2006, 119 Stat. 3441; Pub. L. 
111-383, div. A, title X, § 1075(h)(4)(A)(ii), Jan. 7, 
2011, 124 Stat. 4377.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4747 


10:1368. 

10:1371 (last 29 words). 


Mar. 3, 1911, oh, 209 (4th 
proviso under "Trans- 
portation of the Army 
and Its Supplies"), 36 
Stat. 1051. 

Mar. 2, 1907, ch. 2511 (last 
29 words of 6th proviso 
under "Transportation 
of the Army and Its 
Supplies"), 34 Stat. 
1171. 





The words "without displacing military supplies" and 
"of the island of", in 10:1368 and 1371, are omitted as 
surplusage. The words "produced in the United States, 
or the Territories, Commonwealths, and possessions" 
are substituted for the words "of American produc- 
tion". 

Amendments 

2011 — Pub. L. 111-383 made technical amendment to 
directory language of Pub. L. 109-163, § 1057(a)(6). See 
2006 Amendment note below. 

2006— Pub. L. 109-163, § 1057(a)(6), as amended by Pub. 
L. 111-383, substituted "Commonwealths and posses- 
sions" for "Territories, Commonwealths, and posses- 
sions". 

2004— Pub. L. 108-375, § 1072(b)(4), substituted "the De- 
partment of Defense, under regulations and at rates to 
be prescribed by the Secretary of Defense" for "Army 
transport agencies or, within bulk space allocations 
made to the Department of the Army, on vessels oper- 
ated by any transport agency of the Department of De- 
fense, under regulations and at rates to be prescribed 
by the Secretary of the Army". 

Pub. L. 108-375, § 1072(a), renumbered section 4747 of 
this title as this section. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(h), Jan. 7, 2011, 
124 Stat. 4377, provided that amendment by section 
1075(h)(4)(A)(ii) is effective as of Jan. 6, 2006, and as if 
included in Pub. L. 109-163 as enacted. 

CHAPTER 159— REAL PROPERTY; RELATED 
PERSONAL PROPERTY; AND LEASE OF 
NON-EXCESS PROPERTY 



Sec. 




2661. 


Miscellaneous administrative provisions re- 




lating to real property. 


[2661a. 


Repealed.] 


2662. 


Real property transactions: reports to con- 




gressional committees. 


2663. 


Land acquisition authorities. 


2664. 


Limitations on real property acquisition. 


2665. 


Sale of certain interests in land; logs. 


[2666. 


Repealed.] 


2667. 


Leases: non-excess property of military de- 




partments and Defense Agencies. 


[2667a. 


Repealed.] 


2668. 


Easements for rights-of-way. 


2668a. 


Easements: granting restrictive easements in 




connection with land conveyances. 


[2669. 


Repealed.] 


2670. 


Use of facilities by private organizations; use 




as polling places. 


2671. 


Military reservations and facilities: hunting, 




fishing, and trapping. 


[2672 to 2673. Repealed.] 



2674. Operation and control of Pentagon Reserva- 

tion and defense facilities in National Cap- 
ital Region. 

2675. Leases: foreign countries. 
[2676, 2677. Renumbered or Repealed.] 

2678. Feral horses and burros: removal from mili- 
tary installations. 
[2679, 2680Repealed.] 



Sec. 

2681. Use of test and evaluation installations by 

commercial entities. 

2682. Facilities for defense agencies. 

2683. Relinquishment of legislative jurisdiction; 

minimum drinking age on military installa- 
tions. 

2684. Cooperative agreements for management of 

cultural resources. 
2684a. Agreements to limit encroachments and 
other constraints on military training, test- 
ing, and operations. 

2685. Adjustment of or surcharge on selling prices 

in commissary stores to provide funds for 
construction and improvement of com- 
missary store facilities. 

2686. Utilities and services: sale; expansion and ex- 

tension of systems and facilities. 

2687. Base closures and realignments. 

2687a. Overseas base closures and realignments and 
basing master plans. 

2688. Utility systems: conveyance authority. 
[2689, 2690. Renumbered.] 

2691. Restoration of land used by permit or lease. 

2692. Storage, treatment, and disposal of non- 

defense toxic and hazardous materials. 
[2693. Repealed.] 

2694. Conservation and cultural activities. 

2694a. Conveyance of surplus real property for natu- 
ral resource conservation. 

2694b. Participation in wetland mitigation banks. 

2694c. Participation in conservation banking pro- 
grams. 

2695. Acceptance of funds to cover administrative 

expenses relating to certain real property 
transactions. 

2696. Real property: transfer between armed forces 

and screening requirements for other Fed- 
eral use. 

2697. Acceptance and use of landing fees charged 

for use of domestic military airfields by 
civil aircraft. 

Historical and Revision Notes 
1962 Act 

This section makes necessary clerical amendments to 
chapter analysis. 

Amendments 

Pub. L. 111-383, div. A, title III, § 341(b), div. B, title 
XXVIII, § 2814(c), Jan. 7, 2011, 124 Stat. 4190, 4464, struck 
out item 2680 "Leases: land for special operations ac- 
tivities" and added item 2697. 

2009— Pub. L. 111-84, div. B, title XXVIII, § 2822(a)(2), 
Oct. 28, 2009, 123 Stat. 2666, added item 2687a. 

2008— Pub. L. 110-417, [div. A], title III, § 311(b), div. B, 
title XXVIII, § 2812(f)(2), Oct. 14, 2008, 122 Stat. 4409, 
4728, added items 2667 and 2694c and struck out former 
items 2667 "Leases: non-excess property of military de- 
partments" and 2667a "Leases: non-excess property of 
Defense agencies". 

Pub. L. 110-181, div. B, title XXVIII, § 2822(b)(2), Jan. 
28, 2008, 122 Stat. 544, struck out item 2677 "Options: 
property required for military construction projects". 

2006— Pub. L. 109-364, div. B, title XXVIII, §§ 2822(d), 
2823(b), 2825(d)(2)(B), 2851(c)(3), Oct. 17, 2006, 120 Stat. 
2475-2477, 2495, added item 2668a, substituted "Real 
property: transfer between armed forces and screening 
requirements for other Federal use" for "Screening of 
real property for further Federal use before convey- 
ance" in item 2696, and struck out items 2669 "Ease- 
ments for rights-of-way: gas, water, sewer pipe lines", 
2689 "Development of geothermal energy on military 
lands", 2690 "Fuel sources for heating systems; prohibi- 
tion on converting certain heating facilities", and 2693 
"Conveyance of certain property: Department of Jus- 
tice correctional options program". 

Pub. L. 109-163, div. B, title XXVIII, § 2821(g), Jan. 6, 
2006, 119 Stat. 3513, added items 2663 and 2664 and struck 
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out former item 2663 "Acquisition" and items 2672 "Au- 
thority to acquire low-cost interests in land", 2672a 
"Acquisition: interests in land when need is urgent", 
and 2676 "Acquisition: limitation". 

2004— Pub. L. 108-375, div. B, title XXVIII, § 2821(e)(3), 
Oct. 28, 2004, 118 Stat. 2130, substituted "Use of facili- 
ties by private organizations; use as polling' places" for 
"Military installations: use by American National Red 
Cross; use as polling places" in item 2670 and struck 
out items 2664 "Acquisition of property for lumber pro- 
duction", 2666 "Acquisition: land purchase contracts; 
limitation on commission", 2673 "Acquisition of cer- 
tain interests in land: availability of funds", and 2679 
"Representatives of veterans' organizations: use of 
space and equipment". 

2003— Pub. L. 108-136, div. A, title III, § 314(a)(2), div. 
B, title XXVIII, §2811(b)(3), Nov. 24, 2003, 117 Stat. 1431, 
1725, substituted "Authority to acquire low-cost inter- 
ests in land" for "Acquisition: interests in land when 
cost is not more than $500,000" in item 2672 and added 
item 2694b. 

2002— Pub. L. 107-314, div. B, title XXVIII, §§ 2811(b), 
2812(a)(2), Dec. 2, 2002, 116 Stat. 2707, 2709, added items 
2684a and 2694a. 

2001— Pub. L. 107-107, div. A, title X. 
§1048(a)(26)(B)(ii), title XVI, § 1607(b)(3), Dec. 28, 2001, 115 
Stat. 1225, 1280, substituted "Military installations: use 
by American National Red Cross; use as polling places" 
for "Licenses: military installations; erection and use 
of buildings; American National Red Cross" in item 
2670 and "Conveyance of certain property: Department 
of Justice correctional options program" for "Convey- 
ance of certain property" in item 2693. 

1998— Pub. L. 105-261, div. B, title XXVIII, § 2812(b)(2), 
Oct. 17, 1998, 112 Stat. 2206, struck out "from other 
agencies" after "lease" in item 2691. 

1997— Pub. L. 105-85, div. A, title III, §§ 343(g)(3), 
371(c)(2), title X, §§ 1061(c)(2), 1062(b), div. B, title 
XXVIII, §§ 2811(b)(2), 2812(b), 2813(b), 2814(a)(2), Nov. 18, 
1997, 111 Stat. 1688, 1705, 1891, 1892, 1992-1995, inserted 
"of military departments" after "property" in item 
2667, added item 2667a, substituted "$500,000" for 
"$200,000" in item 2672, added items 2686 and 2688, sub- 
stituted "Storage, treatment, and" for "Storage and" 
in item 2692, and added items 2695 and 2696. 

1996— Pub. L. 104-201, div. A, title III, §§ 332(a)(2), 
369(b)(2), div. B, title XXVIII, § 2862(b), Sept. 23, 1996, 110 
Stat. 2485, 2498, 2805, substituted "of Pentagon Reserva- 
tion and defense facilities in National Capital Region" 
for "of the Pentagon Reservation" in item 2674 and 
added items 2684 and 2694. 

1993— Pub. L. 103-160, div. A, title VIII, § 846(b), Nov. 
30, 1993, 107 Stat. 1723, added item 2681. 

1992— Pub. L. 102-496, title IV, § 403(a)(2)(B), Oct. 24, 
1992, 106 Stat. 3185, substituted "reports to congres- 
sional committees" for "Reports to the Armed Services 
Committees" in item 2662. 

1991— Pub. L. 102-190, div. B, title XXVIII, § 2863(a)(2), 
Dec. 5, 1991, 105 Stat. 1560, added item 2680. 

1990— Pub. L. 101-647, title XVIII, § 1802(b), Nov. 29, 
1990, 104 Stat. 4850, added item 2693. 

Pub. L. 101-510, div. A, title XIV, § 1481(h)(2), div. B, 
title XXVIII, § 2804(a)(2), Nov. 5, 1990, 104 Stat. 1708, 1785, 
added items 2674 and 2678. 

1988— Pub. L. 100-370, §§1(0(4), 2(b)(2), July 19, 1988, 102 
Stat. 849, 854, added items 2661 and 2673 and struck out 
item 2693 "Prohibition on contracts for performance of 
firefighting or security-guard functions". 

1987— Pub. L. 100-224, § 5(b)(3), Dec. 30, 1987, 101 Stat. 
1538, inserted "; prohibition on converting certain 
heating facilities" after "systems" in item 2690. 

Pub. L. 100-180, div. A, title XI, § 1112(b)(3), Dec. 4, 
1987, 101 Stat. 1147, inserted "or security-guard" before 
"functions" in item 2693. 

1986— Pub. L. 99-661, div. A, title XII, §§ 1205(a)(2), 
1222(a)(2), Nov. 14, 1986, 100 Stat. 3972, 3976, substituted 
"Fuel sources for heating systems" for "Restriction on 
fuel sources for new heating systems" in item 2690 and 
added item 2693. 

Pub. L. 98-115, title VIII, § 807(c)(2), Oct. 11, 1983, 97 
Stat. 789; Pub. L. 99-167, title VIII, § 806(a), Dec. 3, 1985, 



99 Stat. 988, struck out item 2667a "Sale and replace- 
ment of nonexcess real property", eff. Oct. 1, 1986. 

1985— Pub. L. 99-167, title VIII, § 810(b)(2), Dec. 3, 1985, 
99 Stat. 990, substituted "$200,000" for "$100,000" in item 
2672. 

Pub. L. 99-145, title XII, § 1224(c)(2), Nov. 8, 1985, 99 
Stat. 729, inserted "; minimum drinking age on mili- 
tary installations" in item 2683. 

1984— Pub. L. 98-407, title VIII, §§ 804(b), 805(b), Aug. 
28, 1984, 98 Stat. 1519, 1521, added items 2691 and 2692. 

1983— Pub. L. 98-115, title VIII, § 807(a)(2), Oct. 11, 1983, 
97 Stat. 788, added item 2667a. 

1982— Pub. L. 97-321, title VIII, § 805(b)(4), Oct. 15, 1982, 
96 Stat. 1573, substituted in item 2689 "Development of 
geothermal energy on military lands" for "Develop- 
ment of sources of energy on or for military installa- 
tions". 

Pub. L. 97-295, §1(31)(B), Oct. 12, 1982, 96 Stat. 1296, 
struck out item 2661a "Appropriations for advance 
planning of military public works". 

Pub. L. 97-258, § 2(b)(6)(A), Sept. 13, 1982, 96 Stat. 1053, 
added item 2661a. 

Pub. L. 97-214, §§ 6(c)(2), 10(a)(4), (5)(C), July 12, 1982, 96 
Stat. 173, 175, struck out items 2661 "Planning and con- 
struction of public works projects by military depart- 
ments", 2673 "Restoration or replacement of facilities 
damaged or destroyed", 2674 "Minor construction 
projects", 2678 "Acquisition of mortgaged housing 
units", 2681 "Construction or acquisition of family 
housing and community facilities in foreign coun- 
tries", 2684 "Construction of family quarters; limita- 
tions on space", 2686 "Leases: military family hous- 
ing", and 2688 "Use of solar energy systems in new fa- 
cilities", substituted "Options: property required for 
military construction projects" for "Options: property 
required for public works projects of military depart- 
ments" in item 2677, and added items 2689 and 2690. 

1980— Pub. L. 96-513, title V, §511(89), Dec. 12, 1980, 94 
Stat. 2928, struck out item 2680 "Reimbursement of 
owners of property acquired for public works projects 
for moving expenses". 

Pub. L. 96-418, title VIII, § 806(b), Oct. 10, 1980, 94 Stat. 
1777, as amended by Pub. L. 97-22, § 11(c), July 10, 1981, 
95 Stat. 138, substituted "$100,000" for "$50,000" in item 
2762. 

1979— Pub. L. 96-125, title VIII, § 804(a)(2), Nov. 26, 1979, 
93 Stat. 948, added item 2688. 

1977— Pub. L. 95-82, title V, § 504(a)(2), title VI, 
§§ 608(b), 612(b), Aug. 1, 1977, 91 Stat. 371, 378, 380, sub- 
stituted "Minor construction projects" for "Establish- 
ment and development of military facilities and instal- 
lations costing less than $400,000" in item 2674 and 
added items 2686 and 2687. 

1975— Pub. L. 94-107, title VI, §607(1), (9), (10), Oct. 7, 
1975, 89 Stat. 566, 567, substituted "$400,000" for 
"$300,000" in item 2674, struck out "; structures not on 
a military base" in item 2675, and added item 2672a. 

1974— Pub. L. 93-552, title VI, §611, Dec. 27, 1974, 88 
Stat. 1765, added item 2685. 

1973— Pub. L. 93-166, title V, § 509(b), Nov. 29, 1973, 87 
Stat. 677, added item 2684. 

1971— Pub. L. 92-145, title VII, §707(2), Oct. 27, 1971, 85 
Stat. 411, substituted "$50,000" for "$25,000" in item 
2672. 

1970— Pub. L. 91-511, title VI, §§607(1), 613(2), Oct. 26, 
1970, 84 Stat. 1223, 1226, substituted "$300,000" for 
"$200,000" in item 2674, and added item 2683. 

1963— Pub. L. 88-174, title VI, § 609(a)(2), Nov. 7, 1963, 77 
Stat. 329, added item 2682. 

1962— Pub. L. 87-651, title I, § 112(d), title II, § 209(b), 
Sept. 7, 1962, 76 Stat. 512, 524, substituted "$25,000" for 
"$5,000" in item 2672 and added items 2679 to 2681. 

1960— Pub. L. 86-500, title V, §511(2), June 8, 1960, 74 
Stat. 187, substituted "Reports to the Armed Services 
Committees" for "Agreement with Armed Services 
Committees; reports" in item 2662. 

1958— Pub. L. 85-861, §1(52), Sept. 2, 1958, 72 Stat. 1461, 
added items 2672 to 2678. 

Pub. L. 85-337, §4(2), Feb. 28, 1958, 72 Stat. 29, added 
item 2671. 
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§2661. Miscellaneous administrative provisions 
relating to real property 

(a) Availability of Operation and Mainte- 
nance Funds. — Appropriations for operation and 
maintenance of the active forces shall be avail- 
able for the following: 

(1) The repair of facilities. 

(2) The installation of equipment in public 
and private plants. 

(b) Leasing and Road Maintenance Author- 
ity. — The Secretary of Defense and the Sec- 
retary of each military department may provide 
for the following: 

(1) The leasing of buildings and facilities (in- 
cluding the payment of rentals for special pur- 
pose space at the seat of Government). Rental 
for such leases may be paid in advance in con- 
nection with — 

(A) the conduct of field exercises and ma- 
neuvers; and 

(B) the administration of the Act of July 9, 
1942 (43 U.S.C. 315q). 

(2) The maintenance of defense access roads 
which are certified to the Secretary of Trans- 
portation as important to the national defense 
under the provisions of section 210 of title 23. 

(c) Prohibition on Naming Department of De- 
fense Real Property After Member of Con- 
gress. — (1) Real property under the jurisdiction 
of the Secretary of Defense or the Secretary of 
a military department may not be named after, 
or otherwise officially identified by the name of, 
any individual who is a Member of Congress at 
the time the property is so named or identified. 

(2) In this subsection: 

(A) The term "Member of Congress" includes 
a Delegate or Resident Commissioner to the 
Congress. 

(B) The term "real property" includes struc- 
tures, buildings, or other infrastructure of a 
military installation, roadways and defense 
access roads, and any other area on the 
grounds of a military installation. 

(d) Treatment of Pentagon Reservation. — In 
this chapter, the terms "Secretary concerned" 
and "Secretary of a military department" in- 
clude the Secretary of Defense with respect to 
the Pentagon Reservation. 

(Added Pub. L. 100-370, §1(0(3), July 19, 1988, 102 
Stat. 849; amended Pub. L. 108-375, div. B, title 
XXVIII, § 2821(a)(1), (e)(1), Oct. 28, 2004, 118 Stat. 
2129, 2130; Pub. L. 109-163, div. B, title XXVIII, 
§ 2821(d), (e), Jan. 6, 2006, 119 Stat. 3512; Pub. L. 
112-81, div. B, title XXVIII, § 2863(a), Dec. 31, 
2011, 125 Stat. 1701.) 

Historical and Revision Notes 

Subsection (a) of this section and sections 2241(a) and 
2253(b) of this title are based on Pub. L. 98-212, title VII, 
§735, Dec. 8, 1983, 97 Stat. 1444, as amended by Pub. L. 
98-525, title XIV, §§ 1403(a)(2), 1404, Oct. 19, 1984. 98 Stat. 
2621. 

Subsection (b) Is based on Pub. L. 99-190, § 101(b) [title 
Vm, § 8005(d), (f)], Dec. 19, 1985, 99 Stat. 1185, 1202. 

Prior Provisions 

A prior section 2661, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 147, related to planning and construction of public 
works projects by military departments, prior to repeal 



by Pub. L. 97-214, §7(1), July 12, 1982, 96 Stat. 173, eff. 
Oct. 1, 1982, and applicable to military construction 
projects, and to construction and acquisition of mili- 
tary family housing authorized before, on, or after such 
date. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 added subsec. (c). 

2006— Subsec. (c). Pub. L. 109-163, § 2821(d), redesig- 
nated subsec. (c) as section 2664(b) of this title. 

Subsec. (d). Pub. L. 109-163, § 2821(e), added subsec. (d). 

2004— Subsecs. (a), (b). Pub. L. 108-375, § 2821(e)(1), In- 
serted headings. 

Subsec. (c). Pub. L. 108-375, § 2821(a)(1), added subsec. 
(c). 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. B, title XXVIII, § 2863(b), Dec. 31, 
2011, 125 Stat. 1702, provided that: "The prohibition In 
subsection (c) of section 2661 of title 10, United States 
Code, as added by subsection (a), shall apply only with 
respect to real property of the Department of Defense 
named after the date of the enactment of this Act [Dec. 
31, 2011]." 

Pilot Program to Provide Additional Tools for 
Efficient Operation of Military Installations 

Pub. L. 107-107, div. B, title XXVIII, §2813, Dec. 28, 
2001, 115 Stat. 1308, authorized the Secretary of Defense, 
until Dec. 31, 2005, to carry out a pilot program, known 
as the "Pilot Efficient Facilities Initiative", for pur- 
poses of determining the potential for increasing the 
efficiency and effectiveness of the operation of military 
Installations. 

Study of Establishment of Land Management and 
Training Center 

Pub. L. 103-337, div. A, title III, §329, Oct. 5, 1994, 108 
Stat. 2715, directed Secretary of the Army to submit to 
Congress not later than May 1, 1996, a study and report 
on feasibility and advisability of establishing a center 
for land management activities and land management 
training activities of Department of Defense. 

[§ 2661a. Repealed. Pub. L. 97-295, §1(31)(A), Oct. 
12, 1982, 96 Stat. 1296] 

Section, added Pub. L. 97-258, § 2(b)(6)(B), Sept. 13, 
1982, 96 Stat. 1054, authorized appropriations for ad- 
vance design of military public works not otherwise au- 
thorized and for construction management of foreign 
government funded projects used primarily by United 
States armed forces, and required preliminary reports 
to Congress on military public works whose projected 
advance costs exceeded a specified level. 

The repeal of this section by Pub. L. 97-295 reflected 
the effect of section 7(2) and (8) of the Military Con- 
struction Codification Act (Pub. L. 97-214, July 12, 1982, 
96 Stat. 173), which repealed the source statutes of this 
section (subsec. (a) was based on acts Sept. 28, 1951, ch. 
434, §504, 65 Stat. 364; July 15, 1955, ch. 368, §512, 69 Stat. 
352; Dec. 23, 1981, Pub. L. 97-99, §902, 95 Stat. 1381 (31 
U.S.C. 723); and subsec. (b) was based on acts Sept. 12, 
1966, Pub. L. 89-568, §612, 80 Stat. 756; Dec. 27, 1974, Pub. 
L. 93-552, §607, 88 Stat. 1763 (31 U.S.C. 723a)) subsequent 
to Apr. 15, 1982, the cut-off date prescribed by section 
4(a) of Pub. L. 97-258, section 2(b)(6)(B) of which enacted 
this section. 

§2662. Real property transactions: reports to 
congressional committees 

(a) General Notice and Wait Require- 
ments. — (1) The Secretary of a military depart- 
ment or, with respect to a Defense Agency, the 
Secretary of Defense may not enter into any of 
the following listed transactions by or for the 
use of that department until the Secretary con- 
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oerned submits a report, subject to paragraph 
(3), to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of 
the House of Representatives: 

(A) An acquisition of fee title to any real 
property, if the estimated price is more than 
$750,000. 

(B) A lease of any real property to the 
United States, if the estimated annual rental 
is more than $750,000. 

(C) A lease, license, or easement of real prop- 
erty owned by the United States (other than a 
lease or license entered into under section 
2667(g) of this title), if the estimated annual 
fair market rental value of the property is 
more than $750,000. 

(D) A transfer of real property owned by the 
United States to another Federal agency or 
another military department or to a State, if 
the estimated value is more than $750,000. 

(E) A report of excess real property owned by 
the United States to a disposal agency, if the 
estimated value is more than $750,000. 

(F) Any termination or modification by ei- 
ther the grantor or grantee of an existing li- 
cense or permit of real property owned by the 
United States to a military department, under 
which substantial investments have been or 
are proposed to be made in connection with 
the use of the property by the military depart- 
ment. 

(G) Any transaction or contract action that 
results in, or includes, the acquisition or use 
by, or the lease or license to, the United 
States of real property, if the estimated an- 
nual rental or cost for the use of the real prop- 
erty is more than $750,000. 

(2) If a transaction covered by subparagraph 
(A) or (B) of paragraph (1) is part of a project, 
the report shall include a summary of the gen- 
eral plan for that project, including an estimate 
of the total cost of the lands to be acquired or 
leases to be made. The report required by this 
subsection concerning any report of excess real 
property described in subparagraph (E) of para- 
graph (1) shall contain a certification by the 
Secretary concerned that he has considered the 
feasibility of exchanging such property for other 
real property authorized to be acquired for mili- 
tary purposes and has determined that the prop- 
erty proposed to be declared excess is not suit- 
able for such purpose. 

(3) The authority of the Secretary concerned 
to enter into a transaction described in para- 
graph (1) commences only after — 

(A) the end of the 30-day period beginning on 
the first day of the month with respect to 
which the report containing the facts concern- 
ing such transaction, and all other such pro- 
posed transactions for that month, is submit- 
ted under paragraph (1); or 

(B) the end of the 14-day period beginning on 
the first day of that month when a copy of the 
report is provided in an electronic medium 
pursuant to section 480 of this title on or be- 
fore the first day of that month. 

(4) The report for a month under this sub- 
section may not be submitted later than the 
first day of that month. 

(b) Additional Reporting Requirements Re- 
garding Leases of Real Property Owned by 



the United States. — (1) In the case of a pro- 
posed lease, license, or easement of real prop- 
erty owned by the United States covered by 
paragraph (1)(C) of subsection (a), the Secretary 
concerned shall comply with the notice-and-wait 
requirements of paragraph (3) of such subsection 
before — 

(A) issuing a contract solicitation or other 
lease offering with regard to the transaction; 
and 

(B) providing public notice regarding any 
meeting to discuss a proposed contract solici- 
tation with regard to the transaction. 

(2) The report under paragraph (3) of sub- 
section (a) shall include the following with re- 
gard to a proposed transaction covered by para- 
graph (1)(C) of such subsection: 

(A) A description of the proposed trans- 
action, including the proposed duration of the 
lease, license, or easement. 

(B) A description of the authorities to be 
used in entering into the transaction. 

(C) A statement of the scored cost of the en- 
tire transaction, determined using the scoring 
criteria of the Office of Management and 
Budget. 

(D) A determination that the property in- 
volved in the transaction is not excess prop- 
erty, as required by section 2667(a)(3) of this 
title, including the basis for the determina- 
tion. 

(E) A determination that the proposed trans- 
action is directly compatible with the mission 
of the military installation or Defense Agency 
at which the property is located and a descrip- 
tion of the anticipated long-term use of the 
property at the conclusion of the lease or li- 
cense. 

(F) A description of the requirements or con- 
ditions within the contract solicitation or 
other lease offering for the person making the 
offer to address taxation issues, including pay- 
ments-in-lieu-of taxes, and other development 
issues related to local municipalities. 

(G) If the proposed lease involves a project 
related to energy production, a certification 
by the Secretary of Defense that the project, 
as it will be specified in the contract solicita- 
tion or other lease offering, is consistent with 
the Department of Defense performance goals 
and plan required by section 2911 of this title. 

(3) The Secretary concerned may not enter 
into the actual lease or license with respect to 
property for which the information required by 
paragraph (2) was submitted in a report under 
subsection (a)(3) unless the Secretary again 
complies with the notice-and-wait requirements 
of such subsection. The subsequent report shall 
include the following with regard to the pro- 
posed transaction: 

(A) A cross reference to the prior report that 
contained the information submitted under 
paragraph (2) with respect to the transaction. 

(B) A description of the differences between 
the information submitted under paragraph (2) 
and the information regarding the transaction 
being submitted in the subsequent report. 

(C) A description of the payment to be re- 
quired in connection with the lease, license, or 
easement, including a description of any in- 
kind consideration that will be accepted. 
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(D) A description of any community support 
facility or provision of community support 
services under the lease, license, or easement, 
regardless of whether the facility will be oper- 
ated by a covered entity (as defined in section 
2667(d) of this title) or the lessee or the serv- 
ices will be provided by a covered entity or the 
lessee. 

(E) A description of the competitive proce- 
dures used to select the lessee or, in the case 
of a lease involving the public benefit excep- 
tion authorized by section 2667(h)(2) of this 
title, a description of the public benefit to be 
served by the lease. 

(c) Excepted Projects. — This section does not 
apply to real property for water resource devel- 
opment projects of the Corps of Engineers, or to 
leases of Government-owned real property for 
agricultural or grazing purposes or to any real 
property acquisition specifically authorized in a 
Military Construction Authorization Act. 

(d) Statements of Compliance in Trans- 
action Instruments. — A statement in an instru- 
ment of conveyance, including a lease, that the 
requirements of this section have been met, or 
that the conveyance is not subject to this sec- 
tion, is conclusive. 

(e) Reports on Transactions Involving In- 
telligence Components.— Whenever a trans- 
action covered by this section is made by or on 
behalf of an intelligence component of the De- 
partment of Defense or involves real property 
used by such a component, any report under this 
section with respect to the transaction that is 
submitted to the congressional committees 
named in subsection (a) shall be submitted con- 
currently to the Permanent Select Committee 
on Intelligence of the House of Representatives 
and the Select Committee on Intelligence of the 
Senate. 

(f) Exceptions for Transactions for War 
and Certain Emergency and Other Oper- 
ations. — (1) The reporting requirement set forth 
in subsection (a) shall not apply with respect to 
a real property transaction otherwise covered by 
that subsection if the Secretary concerned de- 
termines that the transaction is made as a re- 
sult of any of the following: 

(A) A declaration of war. 

(B) A declaration of a national emergency by 
the President pursuant to the National Emer- 
gencies Act (50 U.S.C. 1601 et seq.). 

(C) A declaration of an emergency or major 
disaster pursuant to the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act 
(42 U.S.C. 5121 et seq.). 

(D) The use of the militia or the armed 
forces after a proclamation to disperse under 
section 334 of this title. 

(E) A contingency operation. 

(2) The reporting requirement set forth in sub- 
section (a) shall not apply with respect to a real 
property transaction otherwise covered by that 
subsection if the Secretary concerned deter- 
mines that — 

(A) an event listed in paragraph (1) is immi- 
nent; and 

(B) the transaction is necessary for purposes 
of preparation for such event. 

(3) Not later than 30 days after entering into a 
real property transaction covered by paragraph 



(1) or (2), the Secretary concerned shall submit 
to the committees named in subsection (a) a re- 
port on the transaction. The report shall set 
forth any facts or information which would 
otherwise have been submitted in a report on 
the transaction under subsection (a), but for the 
operation of paragraph (1) or (2). 

(g) Secretary Concerned Defined. — In this 
section, the term "Secretary concerned" in- 
cludes, with respect to Defense Agencies, the 
Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 147; Pub. L. 
86-70, §6(c), June 25, 1959, 73 Stat. 142; Pub. L. 
86-500, title V, §511(1), June 8, 1960, 74 Stat. 186; 
Pub. L. 86-624, §4(c), July 12, 1960, 74 Stat. 411; 
Pub. L. 92-145, title VII, §707(5), Oct. 27, 1971, 85 
Stat. 412; Pub. L. 92-545, title VII, §709, Oct. 25, 
1972, 86 Stat. 1154; Pub. L. 93-552, title VI, §610, 
Dec. 27, 1974, 88 Stat. 1765; Pub. L. 94-107, title 
VI, §607(5), (6), Oct. 7, 1975, 89 Stat. 566; Pub. L. 
94-431, title VI, §614, Sept. 30, 1976, 90 Stat. 1367; 
Pub. L. 96-418, title VIII, §805, Oct. 10, 1980, 94 
Stat. 1777; Pub. L. 100-456, div. B, title XXVIII, 
§2803, Sept. 29, 1988, 102 Stat. 2115; Pub. L. 
101-510, div. A, title XIII, §1311(6), Nov. 5, 1990, 
104 Stat. 1670; Pub. L. 102-496, title IV, § 403(a)(1), 

(2) (A), Oct. 24, 1992, 106 Stat. 3185; Pub. L. 
104-106, div. A, title XV, § 1502(a)(23), div. D, title 
XLIII, §4321(b)(21), Feb. 10, 1996, 110 Stat. 505, 673; 
Pub. L. 105-261, div. B, title XXVIII, §2811, Oct. 
17, 1998, 112 Stat. 2204; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
106-398, §1 [div. B, title XXVIII, §2811], Oct. 30, 
2000, 114 Stat. 1654, 1654A-416; Pub. L. 108-136, 
div. A, title X, § 1031(a)(27), Nov. 24, 2003, 117 
Stat. 1598; Pub. L. 108-375, div. A, title X, 
§1084(d)(22), Oct. 28, 2004, 118 Stat. 2062; Pub. L. 
110-181, div. B, title XXVIII, §2821, Jan. 28, 2008, 
122 Stat. 543; Pub. L. 110-417, div. B, title 
XXVIII, §2811, Oct. 14, 2008, 122 Stat. 4725; Pub. 
L. 111-383, div. B, title XXVIII, §2811(a)-(f), Jan. 
7, 2011, 124 Stat. 4461, 4462; Pub. L. 112-81, div. B, 
title XXVIII, §2812, Dec. 31, 2011, 125 Stat. 1686.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2662(a) 


40:551. 


Sept. 28. 1951, ch. 434, 


2662(b) 


40:552. 


§§601-604. 65 Stat. 365, 


2662(c) 


40:553. 


366. 


2662(d) 


40:554. 





In subsection (a), the words "must come to an agree- 
ment * * * before entering into any of the following 
transactions by or for the use of that department:" are 
substituted for the words "shall come into agreement 

* * * with respect to those real-estate actions by or for 
the use of the military departments * * * that are de- 
scribed in subsection (a)-(e) of this section, and in the 
manner therein described". The last sentence is sub- 
stituted for the last sentence of 40:551(a) and 40:551(b). 

In subsection (a)(4), the words "or another military 
department" are substituted for the words "including 
transfers between the military departments". The 
words "under the jurisdiction of the military depart- 
ments" are omitted as surplusage. 

In subsection (b), the words "more than $5,000 but not 
more than $25,000" are substituted for the words "be- 
tween $5,000 and $25,000". The words "shall report" are 
substituted for the words "will, in addition, furnish 

* * * reports". 

In subsection (c), the words "the United States, Alas- 
ka, Hawaii" are substituted for the words "the con- 
tinental United States, the Territory of Alaska, the 
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Territory of Hawaii", since, as defined in section 101(1) 
of this title, "United States" includes the States and 
the District of Columbia; and "Territories" includes 
Alaska and Hawaii. 

In subsection (d), the words "A statement * * * that 
the requirements of this section have been met" are 
substituted for the words "A recital of compliance with 
this chapter * * * to the effect that the requirements of 
this chapter have been complied with". The words "in 
the alternative", "or lease", and "evidence thereof" 
are omitted as surplusage. 

References in Text 

The National Emergencies Act, referred to in subsec. 
(f)(1)(B), is Pub. L. 94-412, Sept. 14, 1976, 90 Stat. 1255, as 
amended, which is classified principally to chapter 34 
(§1601 et seq.) of Title 50, War and National Defense. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1601 of Title 50 
and Tables. 

The Robert T. Stafford Disaster Relief and Emer- 
gency Assistance Act, referred to in subsec. (f)(1)(C), is 
Pub. L. 93-288, May 22, 1974, 88 Stat. 143, as amended, 
which is classified principally to chapter 68 (§5121 et 
seq.) of Title 42, The Public Health and Welfare. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 5121 of Title 42 
and Tables. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383, § 2811(f)(1)(A), sub- 
stituted "the Secretary concerned submits" for "the 
Secretary submits" in introductory provisions. 

Subsec. (a)(1)(C). Pub. L. 112-81, §2812(1), substituted 
"lease, license, or easement" for "lease or license". 

Pub. L. 111-383, § 2811(a), inserted "(other than a lease 
or license entered into under section 2667(g) of this 
title)" after "United States". 

Subsec. (a)(3). Pub. L. 111-383, § 2811(f)(1)(B), sub- 
stituted "the Secretary concerned" for "the Secretary 
of a military department or the Secretary of Defense" 
in introductory provisions. 

Subsec. (b). Pub. L. 111-383, § 2811(b), (e), added subsec. 
(b) and struck out former subsec. (b). Prior to amend- 
ment, text read as follows: "The Secretary of each 
military department and, with respect to Defense 
Agencies, the Secretary of Defense shall submit annu- 
ally to the congressional committees named in sub- 
section (a) a report on transactions described in sub- 
section (a) that involve an estimated value of more 
than $250,000, but not more than $750,000." 

Subsec. (b)(1), (2)(A), (3)(C), (D). Pub. L. 112-81, 
§2812(2), substituted "lease, license, or easement" for 
"lease or license". 

Subsec. (c). Pub. L. 111-383, § 2811(c), substituted "Ex- 
cepted Projects" for "Geographic Scope; Excepted 
Projects" in heading and "This section does not" for 
"This section applies only to real property in the 
United States, Puerto Rico, Guam, the American Vir- 
gin Islands, American Samoa, and the Trust Territory 
of the Pacific Islands. It does not" in text. 

Subsecs. (e), (f). Pub. L. 111-383, § 2811(d), (f)(2), redes- 
ignated subsecs. (f) and (g) as (e) and (f), respectively, 
and struck out former subsec. (e). Prior to amendment, 
text read as follows: "No element of the Department of 
Defense shall occupy any general purpose space leased 
for it by the General Services Administration at an an- 
nual rental in excess of $750,000 (excluding the cost of 
utilities and other operation and maintenance serv- 
ices), if the effect of such occupancy is to increase the 
total amount of such leased space occupied by all ele- 
ments of the Department of Defense, until the end of 
the 30-day period beginning on the date on which a re- 
port of the facts concerning the proposed occupancy is 
submitted to the congressional committees named in 
subsection (a) or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the report is 
provided in an electronic medium pursuant to section 
480 of this title." 



Subsec. (f)(1). Pub. L. 111-383, § 2811(f)(3)(A), struck 
out ", and the reporting requirement set forth in sub- 
section (e) shall not apply with respect to a real prop- 
erty transaction otherwise covered by that sub- 
section," before "if the Secretary" in introductory pro- 
visions. 

Subsec. (f)(3). Pub. L. 111-383, § 2811(f)(3)(B), struck 
out "or (e), as the case may be" after "under sub- 
section (a)". 

Subsec. (f)(4). Pub. L. 111-383, § 2811(f)(3)(C), struck 
out par. (4), which read as follows: "In this subsection, 
the term 'Secretary concerned' includes, with respect 
to Defense Agencies, the Secretary of Defense." 

Subsec. (g). Pub. L. 111-383, § 2811(f)(4), added subsec. 
(g). Former subsec. (g) redesignated (f). 

2008— Subsec. (a)(1). Pub. L. 110-181, § 2821(a)(1)(A), 
substituted "or, with respect to a Defense Agency, the 
Secretary of Defense" for ", or his designee," in intro- 
ductory provisions. 

Subsec. (a)(1)(G). Pub. L. 110-181, § 2821(b), added sub- 
par. (G). 

Subsec. (a)(3). Pub. L. 110-181, § 2821(a)(1)(B), inserted 
"or the Secretary of Defense" after "military depart- 
ment" in introductory provisions. 

Subsec. (b). Pub. L. 110-181, §2821(a)(2), inserted "and, 
with respect to Defense Agencies, the Secretary of De- 
fense" after "military department". 

Subsec. (c). Pub. L. 110-417 substituted "water re- 
source development projects of the Corps of Engineers" 
for "river and harbor projects or flood control 
projects". 

Subsec. (g)(4). Pub. L. 110-181, § 2821(a)(3), added par. 
(4). 

2004— Subsec. (a)(2). Pub. L. 108-375 substituted "shall 
include a summary" for "must include a summari- 
zation" and inserted "of paragraph (1)" after "in sub- 
paragraph (E)". 

2003— Subsec. (a). Pub. L. 108-136, § 1031(a)(27)(A)(i)-(v), 
inserted "(1)" after subsec. heading, substituted "the 
Secretary submits a report, subject to paragraph (3)," 
for "after the expiration of 30 days from the date upon 
which a report of the facts concerning the proposed 
transaction is submitted", redesignated former pars. (1) 
to (6) as subpars. (A) to (F), respectively, of par. (1), 
substituted "$750,000" for "$500,000" in subpars. (A) to 
(E), designated concluding provisions as par. (2), and 
substituted "subparagraph (A) or (B) of paragraph (1)" 
for "clause (1) or (2)" and "subparagraph (E)" for 
"clause (5)". 

Subsec. (a)(3), (4). Pub. L. 108-136, § 1031(a)(27)(A)(vi), 
added pars. (3) and (4). 

Subsec. (b). Pub. L. 108-136, § 1031(a)(27)(B), sub- 
stituted "more than $250,000, but not more than 
$750,000" for "more than the simplified acquisition 
threshold specified in section 4(11) of the Office of Fed- 
eral Procurement Policy Act (41 U.S.C. 403(11)), but not 
more than $500,000". 

Subsec. (e). Pub. L. 108-136, § 1031(a)(27)(C), sub- 
stituted "$750,000" for "$500,000" and "the end of the 30- 
day period beginning on the date on which a report of 
the facts concerning the proposed occupancy is submit- 
ted to the congressional committees named in sub- 
section (a) or, if earlier, the end of the 14-day period be- 
ginning on the date on which a copy of the report is 
provided in an electronic medium pursuant to section 
480 of this title" for "the expiration of thirty days from 
the date upon which a report of the facts concerning 
the proposed occupancy is submitted to the congres- 
sional committees named in subsection (a)". 

2000— Subsec. (a). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2811(a)], substituted "$500,000" for "$200,000" 
wherever appearing. 

Subsec. (b). Pub. L. 106-398 substituted "specified in 
section 4(11) of the Office of Federal Procurement Pol- 
icy Act (41 U.S.C. 403(11))," for "under section 2304(g) of 
this title" and "$500,000" for "$200,000". 

Subsec. (e). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2811(a)], substituted "$500,000" for "$200,000". 

1999— Subsec. (a). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security" in introductory provisions. 
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1998— Subsecs. (a) to (f). Pub. L. 105-261, § 2811(b), in- 
serted subsec. headings. 

Subsec. (g). Pub. L. 105-261, § 2811(a), added subsec. (g). 

1996— Subsec. (a). Pub. L. 104-106, §1502(a)(23)(A), sub- 
stituted "the Committee on Armed Services of the Sen- 
ate and the Committee on National Security of the 
House of Representatives" for "the Committees on 
Armed Services of the Senate and House of Representa- 
tives" in introductory provisions and struck out "to be 
submitted to the Committees on Armed Services of the 
Senate and House of Representatives" after "The re- 
port required by this subsection" in concluding provi- 
sions. 

Subsec. (b). Pub. L. 104-106, §4321(b)(21), substituted 
"simplified acquisition threshold" for "small purchase 
threshold". 

Pub. L. 104-106, §1502(a)(23)(B), substituted "shall sub- 
mit annually to the congressional committees named 
in subsection (a) a report" for "shall report annually to 
the Committees on Armed Services of the Senate and 
the House of Representatives". 

Subsec. (e). Pub. L. 104-106, §1502(a)(23)(C), sub- 
stituted "the congressional committees named in sub- 
section (a)" for "the Committees on Armed Services of 
the Senate and the House of Representatives". 

Subsec. (f). Pub. L. 104-106, §1502(a)(23)(D), sub- 
stituted "the congressional committees named in sub- 
section (a) shall" for "the Committees on Armed Serv- 
ices of the Senate and the House of Representatives 
shall". 

1992— Pub. L. 102-496, § 403(a)(2)(A), substituted "re- 
ports to congressional committees" for "Reports to the 
Armed Services Committees" in section catchline. 

Subsec. (f). Pub. L. 102-496, § 403(a)(1), added subsec. 
(f). 

1990— Subsec. (b). Pub. L. 101-510 substituted "the 
small purchase threshold under section 2304(g) of this 
title" for "$5,000". 

1988— Subsecs. (a), (b), (e). Pub. L. 100-456 substituted 
"$200,000" for "$100,000" wherever appearing. 

1980— Subsecs. (a), (b), (e). Pub. L. 96-418 substituted 
"$100,000" for "$50,000" wherever appearing. 

1976— Subsec. (a). Pub. L. 94-431 provided that the re- 
port on the excess property owned by the United States 
contain a certification by the Secretary concerned that 
he has considered the feasibility of exchanging such ex- 
cess property for property suitable for military pur- 
poses and has determined such excess property not 
suitable for exchange. 

1975— Subsec. (b). Pub. L. 94-107, §607(5), substituted 
requirement of annual reports for requirement of quar- 
terly reports. 

Subsec. (c). Pub. L. 94-107, §607(6), inserted provisions 
extending the applicability of the section to Guam, the 
American Samoa, and the Trust Territory of the Pa- 
cific Islands, and, in provisions relating to the inappli- 
cability of the section, inserted reference to any real 
property acquisition specifically authorized in a Mili- 
tary Construction Authorization Act. 

1974— Subsec. (a)(6). Pub. L. 93-552 added par. (6). 

1972— Subsec. (e). Pub. L. 92-545 added subsec. (e). 

1971— Subsec. (a)(3). Pub. L. 92-145 made the restric- 
tion applicable to a license of real property and sub- 
stituted "estimated annual fair market rental value" 
for "estimated annual rental". 

1960— Subsec. (a). Pub. L. 86-500 prohibited the Sec- 
retary of a military department, or his designee, from 
entering into any of the transactions listed in subsec. 
(a) until after the expiration of 30 days from the date 
upon which a report of the facts concerning the pro- 
posed transaction is submitted to the Committees on 
Armed Services of the Senate and House of Representa- 
tives, and increased the amounts in pars. (1) to (5) from 
$25,000 to $50,000. 

Subsec. (b). Pub. L. 86-500 substituted "$50,000" for 
"$25,000". 

Subsec. (c). Pub. L. 86-624 and Pub. L. 86-500 struck 
out reference to Hawaii. 

Subsec. (d). Pub. L. 86-500 reenacted subsection with- 
out change. 



1959 — Subsec. (c). Pub. L. 86-70 struck out reference to 
Alaska. 

Effective Date of 1996 Amendment 

For effective date and applicability of amendment by 
section 4321(b)(21) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective Oct. 1, 1988, 
see section 2702 of Pub. L. 100-456, set out as a note 
under section 2391 of this title. 

Termination of Trust Territory of the Pacific 
Islands 

For termination of Trust Territory of the Pacific Is- 
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

Reduction or Realignment of Training Bases 

Pub. L. 95-485, title VI, §602, Oct. 20, 1978, 92 Stat. 
1617, prohibited any action to implement any substan- 
tial reduction or force structure realignment of the 
composite of installations, posts, camps, stations, and 
bases that had as a primary or secondary mission the 
conduct of formal entry level, advanced individual, or 
specialty training as a part of the fiscal year 1979 De- 
fense manpower program unless certain criteria were 
complied with. 

Closing of Facilities; Closures or Realignments 
Publicly Announced After September 30, 1977 

Pub. L. 95-82, title VI, § 612(c), Aug. 1, 1977, 91 Stat. 
380, provided that: "Section 611 of the Military Con- 
struction Authorization Act, 1966 (Public Law 89-188; 10 
U.S.C. 2662 note), and section 612 of the Military Con- 
struction Authorization Act, 1977 (Public Law 94-431; 90 
Stat. 1366) [which was not classified to the Code], shall 
be inapplicable in the case of any closure of a military 
installation, and any realignment with respect to a 
military installation, which is first publicly announced 
after September 30, 1977." 

Closing of Facilities; Reports to Congress 

Pub. L. 89-188, title VI, §611, Sept. 16, 1965, 79 Stat. 
818, as amended by Pub. L. 89-568, title VI, §613, Sept. 
12, 1966, 80 Stat. 757, required a report to Congress and 
a waiting period in connection with the closing of De- 
fense Department facilities, prior to repeal by Pub. L. 
97-214, §7(7), July 12, 1982, 96 Stat. 173, eff. Oct. 1, 1982. 

§ 2663. Land acquisition authorities 

(a) Acquisition of Land by Condemnation for 
Certain Military Purposes. — (1) Subject to 
subsection (f), the Secretary of a military de- 
partment may have proceedings brought in the 
name of the United States, in a court of proper 
jurisdiction, to acquire by condemnation any in- 
terest in land, including temporary use, needed 
for — 

(A) the site, construction, or operation of 
fortifications, coast defenses, or military 
training camps; 

(B) the construction and operation of plants 
for the production of nitrate and other com- 
pounds, and the manufacture of explosives or 
other munitions of war; or 

(C) the development and transmission of 
power for the operation of plants under sub- 
paragraph (B). 

(2) In time of war or when war is imminent, 
the United States may, immediately upon the 
filing of a petition for condemnation under para- 
graph (1), take and use the land to the extent of 
the interest sought to be acquired. 
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(b) Acquisition by Purchase in Lieu op Con- 
demnation. — The Secretary of the military de- 
partment concerned may contract for or buy 
any interest in land, including temporary use, 
needed for any purpose named in subsection (a), 
as soon as the owner fixes a price for it and the 
Secretary considers that price to be reasonable. 

(c) Acquisition of Low-Cost Interests in 
Land. — (1) The Secretary of a military depart- 
ment may acquire any interest in land that — 

(A) the Secretary determines is needed in 
the interest of national defense; and 

(B) does not cost more than $750,000, exclu- 
sive of administrative costs and the amounts 
of any deficiency judgments. 

(2) The Secretary of a military department 
may acquire any interest in land that — 

(A) the Secretary determines is needed sole- 
ly to correct a deficiency that is life-threaten- 
ing, health-threatening, or safety-threatening; 
and 

(B) does not cost more than $1,500,000, exclu- 
sive of administrative costs and the amounts 
of any deficiency judgments. 

(3) This subsection does not apply to the ac- 
quisition, as a part of the same project, of more 
than one parcel of land unless the parcels are 
noncontiguous, or, if contiguous, unless the 
total cost is not more than $750,000, in the case 
of an acquisition under paragraph (1), or 
$1,500,000, in the case of an acquisition under 
paragraph (2). 

(4) Appropriations available to the Depart- 
ment of Defense for operation and maintenance 
or construction may be used for the acquisition 
of land or interests in land under this sub- 
section. 

(d) Acquisition of Interests in Land When 
Need Is Urgent. — (1) The Secretary of a mili- 
tary department may acquire any interest in 
land in any case in which the Secretary deter- 
mines that — 

(A) the acquisition is needed in the interest 
of national defense; 

(B) the acquisition is required to maintain 
the operational integrity of a military instal- 
lation; and 

(C) considerations of urgency do not permit 
the delay necessary to include the required ac- 
quisition in an annual Military Construction 
Authorization Act. 

(2) Not later than 10 days after the date on 
which the Secretary of a military department 
determines to acquire an interest in land under 
the authority of this subsection, the Secretary 
shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives written 
notice containing a description of the property 
and interest to be acquired and the reasons for 
the acquisition. 

(3) Appropriations available for military con- 
struction may be used for the purposes of this 
subsection. 

(e) Survey Authority; Acquisition Meth- 
ods. — Authority provided the Secretary of a 
military department by law to acquire an inter- 
est in real property (including a temporary in- 
terest) includes authority — 

(1) to make surveys; and 



(2) to acquire the interest in real property by 
gift, purchase, exchange of real property 
owned by the United States, or otherwise. 

(f) Advance Notice of Use of Condemna- 
tion. — (1) Before commencing any legal proceed- 
ing to acquire any interest in land under sub- 
section (a), including acquisition for temporary 
use, by condemnation, eminent domain, or sei- 
zure, the Secretary of the military department 
concerned shall — 

(A) pursue, to the maximum extent prac- 
ticable, all other available options for the ac- 
quisition or use of the land, such as the pur- 
chase of an easement or the execution of a 
land exchange; and 

(B) submit to the congressional defense com- 
mittees a report containing — 

(i) a description of the land to be acquired; 

(ii) a certification that negotiations with 
the owner or owners of the land occurred, 
and that the Secretary tendered consider- 
ation in an amount equal to the fair market 
value of the land, as determined by the Sec- 
retary; and 

(iii) an explanation of the other ap- 
proaches considered for acquiring use of the 
land, the reasons for the acquisition of the 
land, and the reasons why alternative acqui- 
sition strategies are inadequate. 

(2) The Secretary concerned may have pro- 
ceedings brought in the name of the United 
States to acquire the land after the end of the 
21-day period beginning on the date on which the 
report is received by the committees or, if over 
sooner, the end of the 14-day period beginning on 
the date on which a copy of the report is pro- 
vided in an electronic medium pursuant to sec- 
tion 480 of this title. 

(g) Exception to Advance Notice Require- 
ment. — If the Secretary of a military depart- 
ment determines that the use of condemnation, 
eminent domain, or seizure to acquire an inter- 
est in land is required under subsection (a) to 
satisfy a requirement vital to national security, 
and that any delay would be detrimental to na- 
tional security or the protection of health, safe- 
ty, or the environment, the Secretary may have 
proceedings brought in the name of the United 
States to acquire the land in advance of submit- 
ting the report required by subsection (f)(1)(B). 
However, the Secretary shall submit the report 
not later than seven days after commencement 
of the legal proceedings with respect to the land. 

(h) Land Acquisition Options in Advance of 
Military Construction Projects.— (1) The Sec- 
retary of a military department may acquire an 
option on a parcel of real property before or 
after its acquisition is authorized by law, if the 
Secretary considers it suitable and likely to be 
needed for a military project of the military de- 
partment under the jurisdiction of the Sec- 
retary. 

(2) As consideration for an option acquired 
under paragraph (1), the Secretary may pay, 
from funds available to the military department 
under the jurisdiction of the Secretary for real 
property activities, an amount that is not more 
than 12 percent of the appraised fair market 
value of the property. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 147; Pub. L. 
85-861, §33(a)(14), Sept. 2, 1958, 72 Stat. 1565; Pub. 
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L. 109-163, div. B, title XXVIII, § 2821(a), Jan. 6, 
2006, 119 Stat. 3511; Pub. L. 109-364, div. B, title 
XXVIII, § 2821(b), Oct. 17, 2006, 120 Stat. 2474; 
Pub. L. 110-181, div. B, title XXVIII, § 2822(a), 
Jan. 28, 2008, 122 Stat. 544; Pub. L. 111-383, div. A, 
title X, § 1075(g)(6), Jan. 7, 2011, 124 Stat. 4377.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2663(a) 
2663(b) 
2663(0) 
2663(d) 


50:171 (less provisos). 

50:171 (last proviso). 

50:171 (1st proviso). 

50:171 (2d proviso). 

[50:171 is made applicable 
to the Navy by 50:171-1 
(less 16th through 21st 
words)]. 


July 2, 1917, ch. 35; re- 
stated Apr. 11. 1918, ch. 
51, 40 Stat. 518. 

Oct. 25, 1951, ch. 563. §101 
(less 22d through 43d 
words), 65 Stat. 641. 



In subsection (a), the words "brought * * * In a court 
of proper jurisdiction" are substituted for the words 
"instituted * * * in any court having jurisdiction of 
such proceeding's". The words "any interest in land, in- 
cluding temporary use" are substituted for the words 
"any land, temporary use thereof or other interest 
therein, or right pertaining thereto". The words "relat- 
ing to suits for the condemnation of property" are 
omitted as surplusage. The last sentence is substituted 
for 50:171 (words between semicolon and first proviso). 
The Act of July 2, 1917, ch. 35, as restated by the Act 
of April 11, 1918, ch. 51 (last 77 words), are not contained 
in 50:171. They are also omitted from the revised sec- 
tion as executed. 

In subsection (a)(1), the word "location" is omitted as 
surplusage. The words "operation of" are substituted 
for the words "prosecution of works for". 

In subsection (b), the words "That when such prop- 
erty is acquired" are omitted as surplusage. The words 
"under subsection (a)" are substituted for the words 
"of any land, temporary use thereof or other use there- 
in or right pertaining thereto to be acquired for any of 
the purposes aforesaid". The words "take and use" are 
substituted for the words "possession thereof may be 
taken * * * and used for military purposes". 

In subsection (c), the words "as soon as the owner 
fixes a price for it" are substituted for the words "That 
when the owner of such land, interest, or rights per- 
taining thereto shall fix a price for the same". The 
word "considers" is substituted for the words "which in 
the opinion". The words "contract for or buy" are sub- 
stituted for the words "purchase or enter into a con- 
tract". The words "without further delay" are omitted 
as surplusage. 

In subsection (d), the words "a gift of any interest in 
land * * * for any purpose named in subsection (a)" are 
substituted for 50:171 (last 15 words of 2d proviso). 

1958 Act 

The deletion of the last sentence of section 2663(a) 
and the last sentence of section 2664(a) reflects their 
implied repeal by Rule 71A of the Rules of Civil Proce- 
dure for the United States District Courts (see 28 U.S.C. 
2072). (See letter from Assistant Attorney General 
(Lands Division), Department of Justice, August 1957, 
to General Counsel, Department of Defense.) The other 
changes conform section 2664 to section 2663, both of 
which were based on the same source statute (sec. 8 of 
the Act of July 9, 1918, ch. 143, subch. XV, 40 Stat. 888) 
and both of which include the temporary use of the 
kinds of property respectively covered. 

Codification 

The text of section 2672, part of which was transferred 
to this section, redesignated subsec. (c), and amended 
by Pub. L. 109-163, div. B, title XXVIII, §2821(a)(2)-(5), 
was based on Pub. L. 85-861, §1(51), Sept. 2, 1958, 72 Stat. 
1459; amended Pub. L. 87-651, title I, § 112(a), Sept. 7, 
1962, 76 Stat. 511; Pub. L. 92-145, title VII, §707(2), (3), 



Oct. 27, 1971, 85 Stat. 411; Pub. L. 96-418, title VIII, 
§ 806(a), Oct. 10, 1980, 94 Stat. 1777; Pub. L. 99-167, title 
VIII, § 810(a), (b)(1), Dec. 3, 1985, 99 Stat. 989, 990; Pub. L. 
99-661, div. A, title XIII, §1343(a)(16), Nov. 14, 1986, 100 
Stat. 3993; Pub. L. 100-456, div. B, title XXVIII, §2804, 
Sept. 29, 1988, 102 Stat. 2115; Pub. L. 105-85, div. B, title 
XXVIII, § 2811(a), (b)(1), Nov. 18, 1997, 111 Stat. 1991; Pub. 
L. 108-136, div. B, title XXVIII, §2811(a)-(b)(2), Nov. 24, 
2003, 117 Stat. 1724, 1725; Pub. L. 108-375, div. B, title 
XXVIII, § 2821(d)(1), Oct. 28, 2004, 118 Stat. 2130. 

The text of section 2672a of this title, which was 
transferred to this section, redesignated subsec. (d), 
and amended by Pub. L. 109-163, div. B, title XXVIII, 
§2821(a)(6)-(9), was based on Pub. L. 94-107, title VI, 
§607(8), Oct. 7, 1975, 89 Stat. 566; amended Pub. L. 98-525, 
title XIV, §1405(39), Oct. 19, 1984, 98 Stat. 2624; Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 
Stat. 502; Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 108-136, div. A, title X, 
§1031(a)(29), Nov. 24, 2003, 117 Stat. 1599; Pub. L. 108-375, 
div. A, title X, § 1084(d)(23), Oct. 28, 2004, 118 Stat. 2062. 

The text of section 2676(b) of this title, which was 
transferred to this section, redesignated subsec. (e), and 
amended by Pub. L. 109-163, div. B, title XXVIII, 
§2821(a)(10), (11), was based on Pub. L. 85-861, §1(51), 
Sept. 2, 1958, 72 Stat. 1460; amended Pub. L. 97-214, §5. 
July 12, 1982, 96 Stat. 170. 

Amendments 

2011— Subsec. (a)(1). Pub. L. 111-383 made technical 
amendment to directory language of Pub. L. 109-364, 
§ 2821(b)(1). See 2006 Amendment note below. 

2008— Subsec. (h). Pub. L. 110-181 added subsec. (h). 

2006— Pub. L. 109-163, § 2821(a)(1)(A), substituted 
"Land acquisition authorities" for "Acquisition" in 
section catchline. 

Subsec. (a). Pub. L. 109-163, § 2821(a)(1)(B), (C), in- 
serted "Acquisition of Land by Condemnation for 
Certain Military Purposes. — (1)" before "The Sec- 
retary" in introductory provisions, redesignated former 
pars. (1) to (3) as subpars. (A) to (C), respectively, of 
par. (1), in subpar. (C), substituted "subparagraph (B)" 
for "clause (2)", redesignated subsec. (b) as par. (2) and 
substituted "paragraph (1)" for "subsection (a)". 

Subsec. (a)(1). Pub. L. 109-364, § 2821(b)(1), as amended 
by Pub. L. 111-383, substituted "Subject to subsection 
(f), the Secretary" for "The Secretary" in introductory 
provisions. 

Subsec. (b). Pub. L. 109-163, § 2821(a)(1)(D), redesig- 
nated subsec. (c) as (b) and inserted heading. 

Pub. L. 109-163, § 2821(a)(1)(C), redesignated subsec. (b) 
as subsec. (a)(2). 

Subsec. (c). Pub. L. 109-163, §2821(a)(2)-(5), redesig- 
nated pars. (1) and (2) of subsec. (a) and subsecs. (b) and 
(d) of section 2672 of this title as pars. (1), (2), (3), and 
(4), respectively, of subsec. (c) of this section, inserted 
subsec. heading, in par. (3), substituted "This sub- 
section" for "This section", "paragraph (1)" for "sub- 
section (a)(1)", and "paragraph (2)" for "subsection 
(a)(2)", in par. (4), substituted "this subsection" for 
"this section", and struck out headings for former sub- 
secs. (a), (b), and (d) of section 2672. 

Pub. L. 109-163, § 2821(a)(1)(D), redesignated subsec. (c) 
as (b). 

Subsec. (d). Pub. L. 109-163, §2821(a)(6)-(9), redesig- 
nated subsecs. (a), (c), and (b) of section 2672a of this 
title as pars. (1), (2), and (3), respectively, of subsec. (d) 
of this section, inserted subsec. heading, in par. (1), re- 
designated former pars. (1) to (3) as subpars. (A) to (C), 
respectively, in par. (2), substituted "this subsection" 
for "this section", and in par. (3), substituted "this sub- 
section" for "this section" in first sentence and struck 
out second sentence which read as follows: "The au- 
thority to acquire an interest in land under this section 
includes authority to make surveys and acquire inter- 
ests in land (including temporary use), by gift, pur- 
chase, exchange of land owned by the United States, or 
otherwise." 

Pub. L. 109-163, § 2821(a)(1)(B), struck out subsec. (d) 
which read as follows: "The Secretary of the military 
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department concerned may accept for the United 
States a gift of any interest in land, including tem- 
porary use, for any purpose named in subsection (a)." 

Subsec. (e). Pub. L. 109-163, §2821(a)(10), (11), redesig- 
nated subsec. (b) of section 2676 of this title as subsec. 
(e) of this section and inserted heading. 

Subsecs. (f), (g). Pub. L. 109-364, § 2821(b)(2), added sub- 
sees, (f) and (g). 

1958 — Subsec. (a). Pub. L. 85-861 struck out provisions 
requiring proceedings under this subsection to be in ac- 
cordance with the law of the State in which the suit is 
brought. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(g), Jan. 7, 2011, 
124 Stat. 4376, provided that amendment by section 
1075(g)(6) is effective as of Oct. 17, 2006, and as if in- 
cluded in Pub. L. 109-364 as enacted. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Sense of Congress 

Pub. L. 109-364, div. B, title XXVIII, § 2821(a), Oct. 17, 
2006, 120 Stat. 2473, provided that: "It is the sense of 
Congress that the Secretary of Defense, when acquiring 
land for military purposes, should — 

"(1) make every effort to acquire the land by means 
of purchases from willing sellers; and 

"(2) employ condemnation, eminent domain, or sei- 
zure procedures only as a measure of last resort in 
cases of compelling national security requirements or 
at the request of the seller." 

§ 2664. Limitations on real property acquisition 

(a) Authorization for Acquisition Re- 
quired. — No military department may acquire 
real property not owned by the United States 
unless the acquisition is expressly authorized by 
law. The foregoing limitation shall not apply to 
the acceptance by a military department of real 
property acquired under the authority of the Ad- 
ministrator of General Services to acquire prop- 
erty by the exchange of Government property 
pursuant to subtitle I of title 40 and division C 
(except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41. 

(b) Commissions on Land Purchase Con- 
tracts. — The maximum amount payable as a 
commission on a contract for the purchase of 
land from funds appropriated for the Depart- 
ment of Defense is two percent of the purchase 
price. 

(c) Cost Limitations.— (1) Except as provided 
in paragraph (2), the cost authorized for a land 
acquisition project may be increased by not 
more than 25 percent of the amount appro- 
priated for the project by Congress or 200 per- 
cent of the amount specified by law as the maxi- 
mum amount for a minor military construction 
project, whichever is lesser, if the Secretary 
concerned determines (A) that such an increase 
is required for the sole purpose of meeting un- 
usual variations in cost, and (B) that such vari- 
ations in cost could not have been reasonably 
anticipated at the time the project was origi- 
nally approved by Congress. 

(2) Until subsection (d) is complied with, a 
land acquisition project may not be placed 
under contract if, based upon the agreed price 
for the land or, in the case of land to be acquired 
by condemnation, the amount to be deposited 



with the court as just compensation for the 
land — 

(A) the scope of the acquisition, as approved 
by Congress, is proposed to be reduced by more 
than 25 percent; or 

(B) the agreed price for the land or, in the 
case of land to be acquired by condemnation, 
the amount to be deposited with the court as 
just compensation for the land, exceeds the 
amount appropriated for the project by more 
than (i) 25 percent, or (ii) 200 percent of the 
amount specified by law as the maximum 
amount for a minor military construction 
project, whichever is lesser. 

(d) Congressional Notification. — The limita- 
tions on reduction in scope or increase in cost of 
a land acquisition in subsection (c) do not apply 
if the reduction in scope or the increase in cost, 
as the case may be, is approved by the Secretary 
concerned and a written notification of the facts 
relating to the proposed reduced scope or in- 
creased cost (including a statement of the rea- 
sons therefor) is submitted by the Secretary 
concerned to the congressional defense commit- 
tees. A contract for the acquisition may then be 
awarded only after a period of 21 days elapses 
from the date the notification is received by the 
committees or, if over sooner, a period of 14 days 
elapses from the date on which a copy of that 
notification is provided in an electronic medium 
pursuant to section 480 of this title. 

(e) Payment of Judgements and Settle- 
ments. — The Secretary concerned shall prompt- 
ly pay any deficiency judgment against the 
United States awarded by a court in an action 
for condemnation of any interest in land or re- 
sulting from a final settlement of an action for 
condemnation of any interest in land. Payments 
under this subsection may be made from funds 
available to the Secretary concerned for mili- 
tary construction projects and without regard to 
the limitations of subsections (c) and (d). 

(Added Pub. L. 85-861, §1(51), Sept. 2, 1958, 72 
Stat. 1460, §2676; amended Pub. L. 93-166, title 
VI, §608(2), Nov. 29, 1973, 87 Stat. 682; Pub. L. 

97- 214, §5, July 12, 1982, 96 Stat. 170; Pub. L. 

98- 407, title VIII, §802, Aug. 28, 1984, 98 Stat. 1519; 
Pub. L. 99-661, div. A, title XIII, § 1343(a)(17)(A), 
Nov. 14, 1986, 100 Stat. 3993; Pub. L. 102-190, div. 
B, title XXVIII, §2870(1), Dec. 5, 1991, 105 Stat. 
1562; Pub. L. 107-217, §3(b)(14), Aug. 21, 2002, 116 
Stat. 1296; Pub. L. 107-314, div. A, title X, 
§1062(a)(ll), Dec. 2, 2002, 116 Stat. 2650; Pub. L. 
108-136, div. A, title X, § 1031(a)(30), Nov. 24, 2003, 
117 Stat. 1600; Pub. L. 108-375, div. A, title X, 
§ 1084(b)(4), Oct. 28, 2004, 118 Stat. 2061; renum- 
bered §2664 and amended Pub. L. 109-163, div. B, 
title XXVIII, §2821(a)(10), (b)-(d), Jan. 6, 2006, 119 
Stat. 3512; Pub. L. 111-350, §5(b)(45), Jan. 4, 2011, 
124 Stat. 3846.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2676 


[Uncodified], 


July 27, 1954, ch. 579, 






§ 501(b) (less provisos), 






68 Stat. 560. 



The word "property" is substituted for the word "es- 
tate". The words "not owned by the United States" are 
substituted for the words "not in Federal ownership". 
The words "or shall be" are omitted as surplusage. 
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Codification 

The text of section 2661(c) of this title, which was 
transferred to this section and redesignated subsec. (b) 
by Pub. L. 109-163, § 2821(d), was based on Pub. L. 
108-375, div. B, title XXVIII, § 2821(a)(1), Oct. 28, 2004, 118 
Stat. 2129. 

Prior Provisions 

A prior section 2664, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 148; Pub. L. 85-861, §33(a)(15), Sept. 2, 1958, 72 Stat. 
1565; Pub. L. 96-513, title V, §511(90), Dec. 12, 1980, 94 
Stat. 2928; Pub. L. 97-31, §12(3)(A), Aug. 6, 1981, 95 Stat. 
153; Pub. L. 97-295, §1(32), Oct. 12, 1982, 96 Stat. 1296; 
Pub. L. 100-26, § 7(d)(6), Apr. 21, 1987, 101 Stat. 281, relat- 
ed to acquisition of property for lumber production, 
prior to repeal by Pub. L. 108-375, div. B, title XXVIII, 
§ 2821(b), Oct. 28, 2004, 118 Stat. 2129. 

Amendments 

2011 — Subsec. (a). Pub. L. 111-350, which directed sub- 
stitution "division C (except sections 3302, 3501(b), 3509, 
3906, 4710, and 4711) of subtitle I of title 41" for "title III 
of the Federal Property and Administrative Services 
Act of 1949, as amended (41 U.S.C. 251 et seq.)", was exe- 
cuted by making the substitution for "title III of the 
Federal Property and Administrative Services Act of 
1949 (41 U.S.C. 251 et seq.)" to reflect the probable in- 
tent of Congress. 

2006— Pub. L. 109-163, § 2821(c), renumbered section 
2676 of this title as this section and substituted "Limi- 
tations on real property acquisition" for "Acquisition: 
limitation" in section catchline. 

Subsec. (a). Pub. L. 109-163, § 2821(b)(1), inserted head- 
ing and struck out ", as amended" after "Federal Prop- 
erty and Administrative Services Act of 1949" in text. 

Subsec. (b). Pub. L. 109-163, § 2821(d), redesignated 
subsec. (c) of section 2661 of this title as subsec. (b) of 
this section. 

Pub. L. 109-163, §2821(a)(10), transferred subsec. (b) to 
section 2663 of this title. 

Subsec. (c). Pub. L. 109-163, § 2821(b)(2)(A), inserted 
heading. 

Subsec. (c)(2). Pub. L. 109-163, § 2821(b)(2)(B), sub- 
stituted "Until subsection (d) is complied with, a land" 
for "A land" in introductory provisions and "lesser." 
for "lesser," in subpar. (B) and struck out concluding 
provisions which read "until subsection (d) is complied 
with." 

Subsec. (d). Pub. L. 109-163, § 2821(b)(3), inserted head- 
ing. 

Subsec. (e). Pub. L. 109-163, § 2821(b)(4), inserted head- 
ing. 

2004— Subsec. (d). Pub. L. 108-375 substituted "con- 
gressional defense committees" for "appropriate com- 
mittees of Congress". 

2003— Subsec. (d). Pub. L. 108-136 inserted before pe- 
riod at end "or, if over sooner, a period of 14 days 
elapses from the date on which a copy of that notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

2002 — Subsec. (a). Pub. L. 107-314 inserted opening pa- 
renthesis before "41 U.S.C". 

Pub. L. 107-217 inserted "subtitle I of title 40 and title 
III of" before "the Federal Property and Administra- 
tive Services Act of 1949" and substituted "41 U.S.C. 251 
et seq.)" for "(40 U.S.C. 471 et seq.)". 

1991— Subsec. (d). Pub. L. 102-190 struck out "(1)" 
after "be awarded only" and ", or (2) upon the approval 
of those committees, if before the end of that period 
each such committee approves the proposed reduced 
scope or increased cost" before period at end. 

1986— Subsec. (c)(2)(B). Pub. L. 99-661 amended gener- 
ally language of subpar. (B) before "exceeds the 
amount". See 1984 Amendment note below. 

1984— Subsec. (c)(2). Pub. L. 98-407, §802(1), inserted 
"or, in the case of land to be acquired by condemna- 
tion, the amount to be deposited with the court as just 
compensation for the land" in provisions preceding sub- 
par. (A). 



Subsec. (c)(2)(B). Pub. L. 98-407, §802(2), inserted "or, 
in the case of land to be acquired by condemnation, the 
amount to be deposited with the court as just com- 
pensation for the land,". Insertion of new language fol- 
lowing "the agreed price for the land" was executed to 
text notwithstanding directory language of Pub. L. 
98-407 that made a reference to a nonexistent comma 
following "the agreed price for the land". See 1986 
Amendment note above. 

Subsec. (e). Pub. L. 98-407, §802(3), added subsec. (e). 

1982 — Pub. L. 97-214 designated existing provisions as 
subsec. (a) and added subsecs. (b) to (d). 

1973 — Pub. L. 93-166 made limitation inapplicable to 
property acquired under authority of Administrator of 
General Services to acquire property by exchange of 
Government property. 

Effective Date of 1986 Amendment 

Section 1343(a)(17)(B) of Pub. L. 99-661 provided that: 
"The amendment made by subparagraph (A) [amending 
this section] shall take effect as if included in the en- 
actment of section 802(2) of the Military Construction 
Authorization Act, 1985 (Public Law 98-407; 98 Stat. 
1519) [amending this section]." 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 2665. Sale of certain interests in land; logs 

(a) The President, through an executive de- 
partment, may sell to any person or foreign gov- 
ernment any interest in land that is acquired for 
the production of lumber or timber products, ex- 
cept land under the control of the Department 
of the Army or the Department of the Air Force. 

(b) The President, through an executive de- 
partment, may sell to any person or foreign gov- 
ernment any forest products produced on land 
owned or leased by a military department or the 
Department in which the Coast Guard is operat- 
ing. 

(c) Sales under subsection (a) or (b) shall be at 
prices determined by the President acting 
through the selling agency. 

(d) Appropriations of the Department of De- 
fense may be reimbursed for all costs of produc- 
tion of forest products pursuant to this section 
from amounts received as proceeds from the sale 
of any such property. 

(e) (1) Each State in which is located a military 
installation or facility from which forest prod- 
ucts are sold in a fiscal year is entitled at the 
end of such year to an amount equal to 40 per- 
cent of (A) the amount received by the United 
States during such year as proceeds from the 
sale of forest products produced on such instal- 
lation or facility, less (B) the amount of reim- 
bursement of appropriations of the Department 
of Defense under subsection (d) during such year 
attributable to such installation or facility. 

(2) The amount paid to a State pursuant to 
paragraph (1) shall be expended as the State leg- 
islature may prescribe for the benefit of the pub- 
lic schools and public roads of the county or 
counties in which the military installation or 
facility is situated. 

(3) In a case in which a military installation 
or facility is located in more than one State or 
county, the amount paid pursuant to paragraph 
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(1) shall be distributed in a manner proportional 
to the area of such installation or facility in 
each State or county. 

(f)(1) There is in the Treasury a reserve ac- 
count administered by the Secretary of Defense 
for the purposes of this section. Balances in the 
account may be used for costs of the military 
departments — 

(A) for improvements of forest lands; 

(B) for unanticipated contingencies in the 
administration of forest lands and the produc- 
tion of forest products for which other sources 
of funds are not available in a timely manner; 
and 

(C) for natural resources management that 
implements approved plans and agreements. 

(2) There shall be deposited into the reserve 
account the total amount received by the 
United States as proceeds from the sale of forest 
products sold under subsections (a) and (b) less — 

(A) reimbursements of appropriations made 
under subsection (d), and 

(B) payments made to States under sub- 
section (e). 

(3) The reserve account may not exceed 
$4,000,000 on December 31 of any calendar year. 
Unobligated balances exceeding $4,000,000 on 
that date shall be deposited into the United 
States Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 149; Pub. L. 
95-82, title VI, §610, Aug. 1, 1977, 91 Stat. 378; 
Pub. L. 96-513, title V, §511(91), Dec. 12, 1980, 94 
Stat. 2928; Pub. L. 97-31, §12(3)(B), Aug. 6, 1981, 95 
Stat. 153; Pub. L. 97-99, title IX, § 910(a), Dec. 23, 

1981, 95 Stat. 1386; Pub. L. 97-295, §1(33), Oct. 12, 

1982, 96 Stat. 1296; Pub. L. 98-407, title VIII, 
§ 809(a), Aug. 28, 1984, 98 Stat. 1522; Pub. L. 99-561, 
§4, Oct. 27, 1986, 100 Stat. 3151; Pub. L. 107-296, 
title XVII, § 1704(b)(4), Nov. 25, 2002, 116 Stat. 
2314; Pub. L. 109-163, div. A, title X, § 1056(c)(6), 
Jan. 6, 2006, 119 Stat. 3439.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2665(a) 

2665(b) 
2665(c) 
2665(d) 


50:172 (last par., less 36th 
through 64th, and 73d 
through 109th, words). 

50:172 (36th through 64th 
words of last par.). 

50:172 (73d through 90th 
words of last par.). 

50:172 (91st through 109th 
words of last par.). 


July 9, 1918, ch. 143, 
subch. XV, §8 (last 
par.), 40 Stat. 888. 



In subsection (a), the words "an executive depart- 
ment or the Federal Maritime Board" are substituted 
for the words "any department or the United States 
Maritime Commission" to reflect an opinion of the 
Judge Advocate General of the Army (JAGA 1954/1723) 
and to name the successor of the United States Mari- 
time Commission. The last 18 words are inserted to re- 
flect that opinion (see the Act of February 20, 1931 (10 
U.S.C. 1354)). The words "and dispose of" are omitted as 
surplusage. 

In subsection (b), the words "an executive depart- 
ment or the Federal Maritime Board" are inserted for 
clarity and to name the successor of the United States 
Maritime Commission. 

In subsections (a) and (b), the word "person" is sub- 
stituted for the words "individuals, corporations," 
since section 1 of title 1 defines the word "person" to 
cover both individuals and corporations. The words 
"States or" are omitted as surplusage. 



In subsection (c), the words "the selling agency" are 
substituted for the words "his above representatives 
selling or disposing of the same". 

1982 Act 

This corrects an error in an amendment to 10:2665 
made by section 12(3)(B) of the Maritime Act of 1981 
(Pub. L. 97-31, Aug. 6, 1981, 95 Stat. 153). 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 struck out "under 
section 2664 of this title" after "land that is acquired". 

2002— Subsec. (b). Pub. L. 107-296 substituted "Depart- 
ment in which the Coast Guard is operating" for "De- 
partment of Transportation". 

1986— Subsec. (d). Pub. L. 99-561, §4(1), struck out 
"available for operation and maintenance during a fis- 
cal year" after "Defense", substituted "costs" for "ex- 
penses", and struck out "during such fiscal year" after 
"such property". 

Subsec. (e)(1). Pub. L. 99-561, §4(2), struck out "for all 
expenses of production of forest products" after "sub- 
section (d)". 

Subsec. (f)(1). Pub. L. 99-561, §4(3)(A), (B), substituted 
"costs" for "expenses" in provisions preceding subpar. 
(A) and amended subpar. (C) generally. Prior to amend- 
ment, subpar. (C) read as follows: "for expenses to en- 
able operations of forest lands and the production of 
forest products to continue from the end of one fiscal 
year through the beginning of the next fiscal year with- 
out disruption." 

Subsec. (f)(2), (3). Pub. L. 99-561, §4(3)(C), amended 
pars. (2) and (3) generally. Prior to amendment, pars. 
(2) and (3) read as follows: 

"(2) Subject to paragraph (3), there shall be deposited 
into the reserve account not later than December 31 of 
each year, for credit to the preceding fiscal year, an 
amount equal to one-half of the amount (if any) re- 
maining of the total amount received by the United 
States during that fiscal year as proceeds from the sale 
of forest products after (A) the reimbursement of ap- 
propriations of the Department of Defense under sub- 
section (d) for expenses of production of forest products 
during that fiscal year, and (B) the payment to States 
under subsection (e) for that fiscal year. 

"(3) The balance in the reserve account may not ex- 
ceed $4,000,000. If a deposit under paragraph (2) would 
cause the balance in the account to exceed that 
amount, the deposit shall be made only to the extent 
the amount of the deposit would not cause the balance 
in the account to exceed $4,000,000." 

1984— Subsec. (b). Pub. L. 98-407, § 809(a)(1), sub- 
stituted "forest products produced on land owned or 
leased by a military department or the" for "logs whol- 
ly or partly manufactured by, or otherwise procured 
for, the Army, Navy, or Air Force, or". 

Subsec. (d). Pub. L. 98^07, § 809(a)(2), substituted 
"forest products" for "lumber and timber products". 

Subsec. (e)(1). Pub. L. 98-407, § 809(a)(3), substituted 
"forest products" for "timber and timber products" in 
two places and "40 percent" for "25 percent". 

Subsec. (f). Pub. L. 98-407, § 809(a)(4), added subsec. (f). 

1982— Subsecs. (a), (b). Pub. L. 97-295 substituted "ex- 
ecutive department, may sell" for "executive depart- 
ment" and all that followed through "may sell" in sub- 
secs. (a) and (b), and substituted "Air Force, or Depart- 
ment of Transportation." for "Air Force" and all that 
followed in subsec. (b), clarifying the ambiguity cre- 
ated by the conflicting language of Pub. L. 96-513 and 
Pub. L. 97-31. 

1981— Subsecs. (a), (b). Pub. L. 97-31 struck out ref- 
erence to Federal Maritime Commission in subsec. (a), 
and substituted "or Department of Transportation" for 
"or Federal Maritime Commission" and struck out "or 
the Federal Maritime Commission" after "department" 
in subsec. (b). Amendment was executed to text in ac- 
cordance with the probable intent of Congress, notwith- 
standing amendment of section by Pub. L. 96-513 which 
substituted different language than language contained 
in amendatory provisions of Pub. L. 97-31. 
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Subsec. (e). Pub. L. 97-99 added subsec. (e). 

1980— Subsecs. (a), (b). Pub. L. 96-513 substituted 
"Federal Maritime Commission" for "Federal Mari- 
time Board". 

197V — Subsec. (d). Pub. L. 95-82 substituted provisions 
relating to reimbursement of production expenses dur- 
ing any fiscal year from proceeds from sales for prop- 
erty during such fiscal year, for provisions requiring 
proceeds from sales under subsecs. (a) or (b) of this sec- 
tion to be credited to the appropriations under which 
the property concerned was procured. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1984 Amendment 

Section 809(b) of Pub. L. 98-407 provided that: 
"(b)(1) Except as provided in paragraph (2), the 
amendments made by subsection (a) [amending this 
section] shall take effect on October 1, 1984. 

"(2) The amendment made by subsection (a)(2)(B) 
[probably should be '(a)(3)(B)', which amended subsec. 
(e)(1) of this section] shall apply with respect to pay- 
ments to States for fiscal years beginning after Sep- 
tember 30, 1984." 

Effective Date of 1981 Amendment 

Section 910(b) of Pub. L. 97-99 provided that: "Sub- 
section (e) of section 2665 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to timber and timber products sold after Septem- 
ber 30, 1981." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

[§2666. Repealed. Pub. L. 108-375, div. B, title 
XXVIII, § 2821(a)(2), Oct. 28, 2004, 118 Stat. 
2129] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 149, re- 
lated to limitation on commission on a contract for the 
purchase of land payable from funds appropriated for 
the Department of Defense. 

§2667. Leases: non-excess property of military 
departments and Defense Agencies 

(a) Lease Authority.— Whenever the Sec- 
retary concerned considers it advantageous to 
the United States, the Secretary concerned may 
lease to such lessee and upon such terms as the 
Secretary concerned considers will promote the 
national defense or to be in the public interest, 
real or personal property that — 

(1) is under the control of the Secretary con- 
cerned; 

(2) is not for the time needed for public use; 
and 

(3) is not excess property, as defined by sec- 
tion 102 of title 40. 



(b) Conditions on Leases. — A lease under sub- 
section (a) — 

(1) may not be for more than five years, un- 
less the Secretary concerned determines that 
a lease for a longer period will promote the na- 
tional defense or be in the public interest; 

(2) may give the lessee the first right to buy 
the property if the lease is revoked to allow 
the United States to sell the property under 
any other provision of law; 

(3) shall permit the Secretary to revoke the 
lease at any time, unless he determines that 
the omission of such a provision will promote 
the national defense or be in the public inter- 
est; 

(4) shall provide for the payment (in cash or 
in kind) by the lessee of consideration in an 
amount that is not less than the fair market 
value of the lease interest, as determined by 
the Secretary; 

(5) may provide, notwithstanding section 
1302 of title 40 or any other provision of law, 
for the alteration, repair, or improvement, by 
the lessee, of the property leased as the pay- 
ment of part or all of the consideration for the 
lease; 

(6) except as otherwise provided in sub- 
section (d), shall require the lessee to provide 
the covered entities specified in paragraph (1) 
of that subsection the right to establish and 
operate a community support facility or pro- 
vide community support services, or seek 
equitable compensation for morale, welfare, 
and recreation programs of the Department of 
Defense in lieu of the operation of such a facil- 
ity or the provision of such services, if the 
Secretary determines that the lessee will pro- 
vide merchandise or services in direct com- 
petition with covered entities through the 
lease; and 

(7) may not provide for a leaseback by the 
Secretary concerned with an annual payment 
in excess of $500,000, or otherwise commit the 
Secretary concerned or the Department of De- 
fense to annual payments in excess of such 
amount. 

(c) Types of In-Kind Consideration. — (1) In 
addition to any in-kind consideration accepted 
under subsection (b)(5), in-kind consideration 
accepted with respect to a lease under this sec- 
tion may include the following: 

(A) Maintenance, protection, alteration, re- 
pair, improvement, or restoration (including 
environmental restoration) of property or fa- 
cilities under the control of the Secretary con- 
cerned. 

(B) Construction of new facilities for the 
Secretary concerned. 

(C) Provision of facilities for use by the Sec- 
retary concerned. 

(D) Provision or payment of utility services 
for the Secretary concerned. 

(E) Provision of real property maintenance 
services for the Secretary concerned. 

(F) Provision of such other services relating 
to activities that will occur on the leased 
property as the Secretary concerned considers 
appropriate. 

(2) In-kind consideration under paragraph (1) 
may be accepted at any property or facilities 
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under the control of the Secretary concerned 
that are selected for that purpose by the Sec- 
retary concerned. 

(3) Sections 2662 and 2802 of this title shall not 
apply to any new facilities whose construction 
is accepted as in-kind consideration under this 
subsection. 

(d) Community Support Facilities and Com- 
munity Support Services Under Lease; Waiv- 
er. — (1) In this subsection and subsection (b)(6), 
the term "covered entity" means each of the 
following: 

(A) The Army and Air Force Exchange Serv- 
ice. 

(B) The Navy Exchange Service Command. 

(C) The Marine Corps exchanges. 

(D) The Defense Commissary Agency. 

(E) The revenue-generating nonappropriated 
fund activities of the Department of Defense 
conducted for the morale, welfare, and recre- 
ation of members of the armed forces. 

(2) The Secretary concerned may waive the re- 
quirement in subsection (b)(6) with respect to a 
lease if — 

(A) the lease is entered into under sub- 
section (g); or 

(B) the Secretary determines that the waiv- 
er is in the best interests of the Government. 

(3) The Secretary concerned shall provide to 
the congressional defense committees written 
notice of each waiver under paragraph (2), in- 
cluding the reasons for the waiver. 

(4) The covered entities shall exercise the 
right provided in subsection (b)(6) with respect 
to a lease, if at all, not later than 90 days after 
receiving notice from the Secretary concerned 
regarding the opportunity to exercise such right 
with respect to the lease. The Secretary may, at 
the discretion of the Secretary, extend the pe- 
riod under this paragraph for the exercise of the 
right with respect to a lease for such additional 
period as the Secretary considers appropriate. 

(5) The Secretary of Defense shall prescribe in 
regulations uniform procedures and criteria for 
the evaluation of proposals for enhanced use 
leases involving the operation of community 
support facilities or the provision of community 
support services by either a lessee under this 
section or a covered entity. 

(e) Deposit and Use of Proceeds. — (1)(A) The 
Secretary concerned shall deposit in a special 
account in the Treasury established for that 
Secretary the following: 

(i) All money rentals received pursuant to 
leases entered into by that Secretary under 
this section. 

(ii) All proceeds received pursuant to the 
granting of easements by that Secretary under 
section 2668 of this title. 

(iii) All proceeds received by that Secretary 
from authorizing the temporary use of other 
property under the control of that Secretary. 

(B) Subparagraph (A) does not apply to the fol- 
lowing proceeds: 

(i) Amounts paid for utilities and services 
furnished lessees by the Secretary concerned 
pursuant to leases entered into under this sec- 
tion. 

(ii) Money rentals referred to in paragraph 
(3), (4), or (5). 



(C) Subject to subparagraphs (D) and (E), the 
proceeds deposited in the special account estab- 
lished for the Secretary concerned shall be 
available to the Secretary, in such amounts as 
provided in appropriation Acts, for the follow- 
ing: 

(i) Maintenance, protection, alteration, re- 
pair, improvement, or restoration (including 
environmental restoration) of property or fa- 
cilities. 

(ii) Construction or acquisition of new facili- 
ties. 

(iii) Lease of facilities. 

(iv) Payment of utility services. 

(v) Real property maintenance services. 

(D) At least 50 percent of the proceeds depos- 
ited in the special account established for the 
Secretary concerned shall be available for ac- 
tivities described in subparagraph (C) only at 
the military installation or Defense Agency lo- 
cation where the proceeds were derived. 

(E) If the proceeds deposited in the special ac- 
count established for the Secretary concerned 
are derived from activities associated with a 
military museum described in section 489(a) of 
this title, the proceeds shall be available for ac- 
tivities described in subparagraph (C) only at 
that museum. 

(2) Payments for utilities and services fur- 
nished lessees pursuant to leases entered into 
under this section shall be credited to the appro- 
priation account or working capital fund from 
which the cost of furnishing the utilities and 
services was paid. 

(3) Money rentals received by the United 
States directly from a lease under this section 
for agricultural or grazing purposes of lands 
under the control of the Secretary concerned 
(other than lands acquired by the United States 
for flood control or navigation purposes or any 
related purpose, including the development of 
hydroelectric power) may be retained and spent 
by the Secretary concerned in such amounts as 
the Secretary considers necessary to cover the 
administrative expenses of leasing for such pur- 
poses and to cover the financing of multiple- 
land use management programs at any installa- 
tion under the jurisdiction of the Secretary. 

(4) Money rentals received by the United 
States from a lease under subsection (g) at a 
military installation approved for closure or re- 
alignment under a base closure law before Janu- 
ary 1, 2005, shall be deposited into the account 
established under section 2906(a) of the Defense 
Base Closure and Realignment Act of 1990 (part 
A of title XXIX of Public Law 101-510; 10 U.S.C. 
2687 note). 

(5) Money rentals received by the United 
States from a lease under subsection (g) at a 
military installation approved for closure or re- 
alignment under a base closure law on or after 
January 1, 2005, shall be deposited into the ac- 
count established under section 2906A(a) of the 
Defense Base Closure and Realignment Act of 
1990 (part A of title XXIX of Public Law 101-510; 
10 U.S.C. 2687 note). 

(f) Treatment of Lessee Interest in Prop- 
erty. — The interest of a lessee of property 
leased under this section may be taxed by State 
or local governments. A lease under this section 
shall provide that, if and to the extent that the 
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leased property is later made taxable by State 
or local governments under an Act of Congress, 
the lease shall be renegotiated. 

(g) Special Rules for Base Closure and Re- 
alignment Property. — (1) Notwithstanding sub- 
title I of title 40 and division C (except sections 
3302, 3501(b), 3509, 3906, 4710, and 4711) of subtitle 
I of title 41 (to the extent those provisions are 
inconsistent with this subsection) or subsection 
(a)(2) of this section, pending the final disposi- 
tion of real property and personal property lo- 
cated at a military installation to be closed or 
realigned under a base closure law, the Sec- 
retary concerned may lease the property to any 
individual or entity under this subsection if the 
Secretary determines that such a lease would fa- 
cilitate State or local economic adjustment ef- 
forts. 

(2) Notwithstanding subsection (b)(4), the Sec- 
retary concerned may accept consideration in 
an amount that is less than the fair market 
value of the lease interest if the Secretary con- 
cerned determines that — 

(A) a public interest will be served as a re- 
sult of the lease; and 

(B) the fair market value of the lease is (i) 
unobtainable, or (ii) not compatible with such 
public benefit. 

(3) Before entering into any lease under this 
subsection, the Secretary shall consult with the 
Administrator of the Environmental Protection 
Agency in order to determine whether the envi- 
ronmental condition of the property proposed 
for leasing is such that the lease of the property 
is advisable. The Secretary and the Adminis- 
trator shall enter into a memorandum of under- 
standing setting forth procedures for carrying 
out the determinations under this paragraph. 

(4) (A) Notwithstanding the National Environ- 
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.), 
the scope of any environmental impact analysis 
necessary to support an interim lease of prop- 
erty under this subsection shall be limited to 
the environmental consequences of activities 
authorized under the proposed lease and the cu- 
mulative impacts of other past, present, and 
reasonably foreseeable future actions during the 
period of the proposed lease. 

(B) Interim leases entered into under this sub- 
section shall be deemed not to prejudice the 
final disposal decision with respect to the prop- 
erty, even if final disposal of the property is de- 
layed until completion of the term of the in- 
terim lease. An interim lease under this sub- 
section shall not be entered into without prior 
consultation with the redevelopment authority 
concerned. 

(C) Subparagraphs (A) and (B) shall not apply 
to an interim lease under this subsection if au- 
thorized activities under the lease would — 

(i) significantly affect the quality of the 
human environment; or 

(ii) irreversibly alter the environment in a 
way that would preclude any reasonable dis- 
posal alternative of the property concerned. 

(h) Competitive Procedures for Selection 
of Certain Lessees; Exception.— (1) If a pro- 
posed lease under subsection (a) involves only 
personal property, the lease term exceeds one 
year, or the fair market value of the lease inter- 



est exceeds $100,000, as determined by the Sec- 
retary concerned, the Secretary shall use com- 
petitive procedures to select the lessee. 

(2) Paragraph (1) does not apply if the Sec- 
retary concerned determines that — 

(A) a public interest will be served 
suit of the lease; and 

(B) the use of competitive procedures for the 
selection of certain lessees is unobtainable or 
not compatible with the public benefit served 
under subparagraph (A). 

(3) Paragraph (1) does not apply to a renewal 
or extension of a lease by the Secretary of the 
Navy with a selected institution for operation of 
a ship within the University National Oceano- 
graphic Laboratory System if, under the lease, 
each of the following applies: 

(A) Use of the ship is restricted to federally 
supported research programs and to non-Fed- 
eral uses under specific conditions with ap- 
proval by the Secretary of the Navy. 

(B) Because of the anticipated value to the 
Navy of the oceanographic research and train- 
ing that will result from the ship's operation, 
no monetary lease payments are required from 
the lessee under the initial lease or under any 
renewal or extension. 

(C) The lessee is required to maintain the 
ship in a good state of repair, readiness, and 
efficient operating condition, conform to all 
applicable regulatory requirements, and as- 
sume full responsibility for the safety of the 
ship, its crew, and scientific personnel aboard. 

(i) Definitions.— In this section: 

(1) The term "community support facility" 
includes an ancillary supporting facility (as 
that term is defined in section 2871(1) of this 
title). 

(2) The term "community support services" 
includes revenue-generating food, rec- 
reational, lodging support services, and resale 
operations and other retail facilities and serv- 
ices intended to support a community. 

(3) The term "military installation" has the 
meaning given such term in section 2687(e)(1) 
of this title. 

(4) The term "Secretary concerned" means — 

(A) the Secretary of a military depart- 
ment, with respect to matters concerning 
that military department; and 

(B) the Secretary of Defense, with respect 
to matters concerning the Defense Agencies. 

(j) Exclusion of Certain Lands. — This section 
does not apply to oil, mineral, or phosphate 
lands. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 150; Pub. L. 
94-107, title VI, §607(7), Oct. 7, 1975, 89 Stat. 566; 
Pub. L. 94-412, title V, § 501(b), Sept. 14, 1976, 90 
Stat. 1258; Pub. L. 96-513, title V, §511(92), Dec. 
12, 1980, 94 Stat. 2928; Pub. L. 97-295, §1(34), Oct. 
12, 1982, 96 Stat. 1296; Pub. L. 97-321, title VIII, 
§803, Oct. 15, 1982, 96 Stat. 1572; Pub. L. 101-510, 
div. B, title XXVIII, §2806, Nov. 5, 1990, 104 Stat. 
1787; Pub. L. 102-190, div. B, title XXVIII, §2862, 
Dec. 5, 1991, 105 Stat. 1559; Pub. L. 102-484, div. B, 
title XXVIII, §2851, Oct. 23, 1992, 106 Stat. 2625; 
Pub. L. 103-160, div. B, title XXIX, §2906, Nov. 30, 
1993, 107 Stat. 1920; Pub. L. 104-106, div. A, title 
XV, § 1502(a)(1), div. B, title XXVIII, §§ 2831(a), 
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2832, 2833, Feb. 10, 1996, 110 Stat. 502, 558, 559; 
Pub. L. 105-85, div. A, title III, § 361(b)(2), title X, 
§1061(a)-(o)(l), Nov. 18, 1997, 111 Stat. 1701, 1891; 
Pub. L. 105-261, div. B, title XXVIII, §2821, Oct. 
17, 1998, 112 Stat. 2208; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 

106- 398, §1 [div. B, title XXVIII, §2812(a)-(e)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-416 to 
1654A-418; Pub. L. 107-107, div. A, title X, §1013, 
Dec. 28, 2001, 115 Stat. 1212; Pub. L. 107-217, 
§3(b)(12), Aug. 21, 2002, 116 Stat. 1296; Pub. L. 

107- 314, div. A, title X, § 1041(a)(18), Deo. 2, 2002, 
116 Stat. 2645; Pub. L. 108-136, div. A, title X, 
§1043(b)(15), (c)(3), Nov. 24, 2003, 117 Stat. 1611, 
1612; Pub. L. 108-178, § 4(b)(4), Dec. 15, 2003, 117 
Stat. 2641; Pub. L. 109-364, div. A, title VI, §662, 
div. B, title XXVIII, §2831, Oct. 17, 2006, 120 Stat. 
2263, 2480; Pub. L. 110-181, div. A, title X, 
§1063(c)(13), div. B, title XXVIII, §2823, Jan. 28, 
2008, 122 Stat. 323, 544; Pub. L. 110-417, div. B, 
title XXVIII, §§2812(a)-(d), (f)(1), 2831, Oct. 14, 
2008, 122 Stat. 4725, 4726, 4728, 4732; Pub. L. 111-84, 
div. A, title X, § 1073(a)(26), Oct. 28, 2009, 123 Stat. 
2474; Pub. L. 111-350, §5(b)(44), Jan. 4, 2011, 124 
Stat. 3846; Pub. L. 111-383, div. A, title X, 
§1075(b)(41), div. B, title XXVIII, 
§§2811(g)-2813(a), Jan. 7, 2011, 124 Stat. 4371, 4463.) 
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In subsection (a), the words "considers * * * United 
States" are substituted for the words "shall deem * * * 
Government". The words "and conditions" are omitted 
as surplusage. The words "he considers" are sub- 
stituted for the words "in his judgment". 

In subsection (a)(3), the words "excess property, as 
defined by section 472 of title 40" are substituted for 
the words "surplus to the needs of the Department 
within the meaning of the Surplus Property Act of 1944 
[Act of October 3, 1944 (58 Stat. 765)]", in 5:626s-3, 
10:1270, and 34:522a, since the words "excess property" 
are so defined by the Federal Property and Administra- 
tive Services Act of 1949. 

In subsection (b)(2), the words "may give" are sub- 
stituted for the first 12 words of the third sentence of 
5:626s-3, 10:1270, and 34:522a. The words "if the lease is 
revoked to allow the United States to sell the prop- 
erty" are substituted for the words "in the event of the 
revocation of the lease in order to permit sale thereof 
by the Government". The words "under any other pro- 
vision of law" are inserted for clarity. The words "the 
first right to buy" are substituted for the words "a 
right of first refusal". The words "but this section shall 
not be construed as authorizing the sale of any prop- 
erty unless the sale thereof is otherwise authorized by 
law" are omitted as surplusage, since the revised sec- 
tion deals only with leases of property. 

In subsection (b)(3), the words "must permit" are 
substituted for the words "Each such lease shall con- 



tain a provision permitting". The words "from the 
lease" are omitted as surplusage. 

In subsection (b)(5), the words "any such lease" and 
"of such property" are omitted as surplusage. 

In subsection (c), the words "This section does" are 
substituted for the words "The authority herein grant- 
ed shall". 

In subsection (e), the words "of property" are in- 
serted for clarity. The words "leased under" are sub- 
stituted for the words "made or created pursuant to". 
The words "may be taxed by State or local govern- 
ments" are substituted for the words "shall be made 
subject to State or local taxation". The last sentence 
is substituted for the last sentence of 5:626s-6, 10:1270d, 
and 34:522e. 

References in Text 

The National Environmental Policy Act of 1969, re- 
ferred to in subsec. (g)(4)(A), is Pub. L. 91-190, Jan. 1, 
1970, 83 Stat. 852, which is classified generally to chap- 
ter 55 (§4321 et seq.) of Title 42, The Public Health and 
Welfare. For complete classification of this Act to the 
Code, see Short Title note set out under section 4321 of 
Title 42 and Tables. 

Amendments 

2011— Subsec. (b)(7). Pub. L. 111-383, § 2813(a), inserted 
before period at end ", or otherwise commit the Sec- 
retary concerned or the Department of Defense to an- 
nual payments in excess of such amount". 

Subsec. (c)(4). Pub. L. 111-383, § 2811(g)(1), struck out 
par. (4), which set forth reporting requirements for is- 
suance of contract solicitations or other lease offerings 
with annual payments exceeding $750,000. 

Subsec. (d)(6). Pub. L. 111-383, § 2811(g)(2), struck out 
par. (6), which read as follows: "The Secretary con- 
cerned shall provide written notification to the Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on Armed Services of the House of Representa- 
tives regarding all leases under this section that in- 
clude the operation of a community support facility or 
the provision of community support services, regard- 
less of whether the facility will be operated by a cov- 
ered entity or the lessee or the services will be provided 
by a covered entity or the lessee." 

Subsec. (e)(l)(A)(ii). Pub. L. 111-383, §1075(b)(41)(A), 
substituted "section 2668" for "sections 2668 and 2669". 

Subsec. (e)(1)(E). Pub. L. 111-383, §§ 2811(g)(3), 2812, 
added subpar. (E) and struck out former subpar. (E), 
which read as follows: "The Secretary concerned may 
not expend under subparagraph (C) an amount in excess 
of $500,000 at a single military installation or Defense 
Agency location until 30 days after the date on which 
a report on the facts of the proposed expenditure is sub- 
mitted to the congressional defense committees." 

Subsec. (e)(5). Pub. L. 111-383, §1075(b)(41)(B), sub- 
stituted "subsection (g)" for "subsection (f)". 

Subsec. (g)(1). Pub. L. 111-350, which directed substi- 
tution of "Notwithstanding subtitle I of title 40 and di- 
vision C (except sections 3302, 3501(b), 3509, 3906, 4710, 
and 4711) of subtitle I of title 41 (to the extent those 
provisions are inconsistent with this subsection) or 
subsection (a)(2) of this section" for "Notwithstanding 
subsection (a)(3) or subtitle I of title 40 and title III of 
the Federal Property and Administrative Services Act 
of 1949 (to the extent subtitle I and title III are incon- 
sistent with this subsection)" in subsec. (f)(1), was exe- 
cuted by making the substitution for "Notwithstanding 
subsection (a)(2) or subtitle I of title 40 and title III of 
the Federal Property and Administrative Services Act 
of 1949 (to the extent subtitle I and title III are incon- 
sistent with this subsection)" in subsec. (g)(1), to re- 
flect the probable intent of Congress and the amend- 
ment by Pub. L. 109-364, § 662(b)(1), (d)(6). See 2006 
Amendment note below. 

Subsec. (h)(3) to (5). Pub. L. 111-383, § 2811(g)(4), redes- 
ignated par. (4) as (3) and struck out former pars. (3) 
and (5) which related to written notice to Congress de- 
scribing competitive procedures for, or public benefit 
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served by, certain proposed leases and certification re- 
quirements for energy production leases exceeding- 20 
years, respectively. 

2009— Subsec. (g)(1). Pub. L. 111-84 substituted "law, 
the Secretary concerned may" for "law, the Secretary 
of the military department concerned may". 

2008— Pub. L. 110-417, § 2812(f)(1), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Leases: non-excess property of mili- 
tary departments". 

Subsec. (a). Pub. L. 110-417, § 2812(a)(1), amended sub- 
sec, (a) generally. Prior to amendment, text read as fol- 
lows: "Whenever the Secretary of a military depart- 
ment considers it advantageous to the United States, 
he may lease to such lessee and upon such terms as he 
considers will promote the national defense or be in the 
public interest, real or personal property that is — 
"(1) under the control of that department; and 
"(2) not excess property, as defined by section 102 of 

title 40." 

Subsec. (b)(7). Pub. L. 110-417, § 2812(b), added par. (7). 

Subsec. (c)(1)(D) to (F). Pub. L. 110-181, § 2823(a), 
added subpars. (D) and (E), redesignated former subpar. 
(E) as (F), and struck out former subpar. (D) which read 
as follows: "Facilities operation support for the Sec- 
retary concerned." 

Subsec. (c)(4). Pub. L. 110-417, § 2812(c), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol- 
lows: "In the case of a lease for which all or part of the 
consideration proposed to be accepted by the Secretary 
concerned under this subsection is in-kind consider- 
ation with a value in excess of $500,000, the Secretary 
concerned may not enter into the lease until 30 days 
after the date on which a report on the facts of the 
lease is submitted to the congressional defense com- 
mittees." 

Subsec. (d)(2). Pub. L. 110-417, § 2812(d)(1)(A), sub- 
stituted "Secretary concerned" for "Secretary of a 
military department" in introductory provisions. 

Subsec. (d)(3), (4), (6). Pub. L. 110-417, § 2812(d)(1)(B), 
struck out "of the military department" after "Sec- 
retary" in pars. (3) and (6) and after "from the Sec- 
retary" in par. (4). 

Subsec. (e). Pub. L. 110-181, §1063(c)(13), amended Pub. 
L. 109-364, §2831. See 2006 Amendment note below. 

Subsec. (e)(1)(A). Pub. L. 110-417, § 2812(d)(2)(A), in in- 
troductory provisions, substituted "Secretary con- 
cerned" for "Secretary of a military department" and 
"that Secretary" for "such military department" and, 
in el. (iii), substituted "of that Secretary" for "of that 
military department". 

Subsec. (e)(l)(B)(i). Pub. L. 110-417, § 2812(d)(2)(B), sub- 
stituted "Secretary concerned" for "Secretary of a 
military department". 

Subsec. (e)(l)(B)(ii). Pub. L. 110-181, § 2823(d)(1), sub- 
stituted "paragraph (3), (4), or (5)" for "paragraph (4), 

(5) , or (6)". 

Subsec. (e)(1)(C). Pub. L. 110-417, § 2812(d)(2)(C), in in- 
troductory provisions, substituted "established for the 
Secretary concerned shall be available to the Sec- 
retary" for "of a military department pursuant to sub- 
paragraph (A) shall be available to the Secretary of 
that military department". 

Subsec. (e)(l)(C)(ii) to (v). Pub. L. 110-181, § 2823(b), re- 
aligned margins of els. (ii) and (iii), added els. (iv) and 
(v), and struck out former el. (iv) which read as follows: 
"Facilities operation support." 

Subsec. (e)(1)(D). Pub. L. 110-417, § 2812(d)(2)(D), sub- 
stituted "established for the Secretary concerned" for 
"of a military department under subparagraph (A)" and 
inserted "or Defense Agency location" after "military 
installation". 

Subsec. (e)(1)(E). Pub. L. 110-417, § 2812(d)(2)(E), sub- 
stituted "military installation or Defense Agency loca- 
tion" for "installation". 

Subsec. (e)(3). Pub. L. 110-417, § 2812(d)(2)(F), sub- 
stituted "control of the Secretary concerned" for "con- 
trol of the Secretary of a military department". 

Pub. L. 110-181, § 2823(d)(2), redesignated par. (4) as (3). 

Subsec. (e)(4) to (6). Pub. L. 110-181, § 2823(d)(2), redes- 
ignated pars. (5) and (6) as (4) and (5), respectively. 



Subsec. (g)(1). Pub. L. 110-417, § 2812(d)(3), which di- 
rected amendment of par. (1) by substituting "Sec- 
retary concerned" for "Secretary of a military depart- 
ment", could not be executed because the phrase "Sec- 
retary of a military department" did not appear in 
text. 

Subsec. (h)(1). Pub. L. 110-181, § 2823(c)(1), substituted 
"exceeds one year, or the fair market value of the 
lease" for "exceeds one year, and the fair market value 

of til 6 1g £LS6 1 ' 

Subsec. (h)(2) to (4). Pub. L. 110-181, §2823(c)(2), (3), 
added pars. (2) and (3), redesignated former par. (3) as 
(4), and struck out former par. (2) which read as fol- 
lows: "Not later than 45 days before entering into a 
lease described in paragraph (1), the Secretary con- 
cerned shall submit to Congress written notice describ- 
ing the terms of the proposed lease and the competitive 
procedures used to select the lessee." 

Subsec. (h)(5). Pub. L. 110-417, §2831, added par. (5). 

Subsec. (i)(4). Pub. L. 110-417, § 2812(a)(2), added par. 
(4). 

2006— Subsec. (a). Pub. L. 109-364, § 662(d)(1), inserted 
heading. 

Subsec. (b). Pub. L. 109-364, § 662(d)(2), inserted head- 
ing. 

Subsec. (b)(6). Pub. L. 109-364, § 662(a), added par. (6). 
Subsec. (c). Pub. L. 109-364, § 662(d)(3), inserted head- 
ing. 

Subsec. (d). Pub. L. 109-364, § 662(b), added subsec. (d). 
Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 109-364, §2831, as amended by Pub. 
L. 110-181, §1063(c)(13), substituted "paragraph (4), (5), 
or (6)" for "paragraph (4) or (5)" in par. (l)(B)(ii), in- 
serted "at a military installation approved for closure 
or realignment under a base closure law before January 
1, 2005," after "lease under subsection (f)" in par. (5), 
and added par. (6) at the end. 

Pub. L. 109-364, § 662(d)(4), inserted heading and sub- 
stituted "(g)" for "(f)" in par. (5). 

Pub. L. 109-364, § 662(b)(1), redesignated subsec. (d) as 
(e). Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 109-364, § 662(b)(1), (d)(5), redesig- 
nated subsec. (e) as (f) and inserted heading. Former 
subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 109-364, § 662(b)(1), (d)(6), redesig- 
nated subsec. (f) as (g), inserted heading, and sub- 
stituted "(a)(2)" for "(a)(3)" in par. (1). Former subsec. 
(g) redesignated (h). 

Subsec. (h). Pub. L. 109-364, § 662(b)(1), (d)(7), redesig- 
nated subsec. (g) as (h) and inserted heading. Former 
subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 109-364, § 662(b)(1), (c), redesig- 
nated subsec. (h) as (i), inserted heading, and amended 
text of subsec. (i) generally. Prior to amendment, sub- 
sec. (i) read as follows: "In this section, the term 'mili- 
tary installation' has the meaning given such term in 
section 2687(e)(1) of this title." Former subsec. (i) redes- 
ignated (j). 

Subsec. (j). Pub. L. 109-364, § 662(b)(1), (d)(8), redesig- 
nated subsec. (i) as (j) and inserted heading. 

2003— Subsec. (b)(5). Pub. L. 108-178 struck out comma 
after "of title 40". 

Subsec. (h). Pub. L. 108-136 redesignated introductory 
provisions and par. (3) as entire subsec, substituted 
"section," for "section:" and "this term" for "The 
term", struck out par. (1) which defined "congressional 
defense committees" to mean the Committees on 
Armed Services and Appropriations of the Senate and 
House of Representatives, and struck out par. (2) which 
defined "base closure law" to mean section 2687 of this 
title, the Defense Base Closure and Realignment Act of 
1990 (part A of title XXIX of Pub. L. 101-510), and title 
II of the Defense Authorization Amendments and Base 
Closure and Realignment Act (Pub. L. 100-526). 

2002— Subsec. (a)(2). Pub. L. 107-217, §3(b)(12)(A), sub- 
stituted "section 102 of title 40" for "section 3 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 472)". 

Subsec. (b)(5). Pub. L. 107-217, §3(b)(12)(B), substituted 
"section 1302 of title 40" for "section 321 of the Act of 
June 30, 1932 (40 U.S.C. 303b)". 
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Subsec. (d)(3). Pub. L. 107-314 struck out par. (3) 
which read as follows: "Not later than March 15 each 
year, the Secretary of Defense shall submit to the con- 
gressional defense committees a report which shall in- 
clude — 

"(A) an accounting of the receipt and use of all 
money rentals that were deposited and expended 
under this subsection during the fiscal year preceding 
the fiscal year in which the report is made; and 

"(B) a detailed explanation of each lease entered 
into, and of each amendment made to existing leases, 
during such preceding fiscal year." 
Subsec. (f)(1). Pub. L. 107-217, §3(b)(12)(C), inserted 
"subtitle I of title 40 and title III of" before "the Fed- 
eral Property and Administrative Services Act of 1949" 
and substituted "subtitle I and title III are" for "such 
Act is". 

2001— Subsec. (g)(3). Pub. L. 107-107 added par. (3). 

2000— Subsec. (a). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2812(a)], inserted "and" at end of par. (1), re- 
designated par. (3) as (2), and struck out former par. (2) 
which read as follows: "not for the time needed for pub- 
lic use; and". 

Subsec. (b)(5). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2812(b)(1)], substituted "alteration, repair, or improve- 
ment," for "improvement, maintenance, protection, re- 
pair, or restoration," and struck out ", or of the entire 
unit or installation where a substantial part of it is 
leased," after "of the property leased". 

Subsec. (c). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§2812(b)(3)], added subsec. (c). Former subsec. (c) redes- 
ignated (i). 

Subsec. (d)(1). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§2812(c)], amended par. (1) generally. Prior to amend- 
ment, par. (1) read as follows: 

"(1)(A) All money rentals received pursuant to leases 
entered into by the Secretary of a military department 
under this section shall be deposited in a special ac- 
count in the Treasury established for such military de- 
partment, except — 

"(i) amounts paid for utilities and services fur- 
nished lessees by the Secretary; and 

"(ii) money rentals referred to in paragraph (4) or 
(5). 

"(B) Sums deposited in a military department's spe- 
cial account pursuant to subparagraph (A) shall be 
available to such military department, as provided in 
appropriation Acts, as follows: 

"(i) 50 percent of such amount shall be available for 
facility maintenance and repair or environmental 
restoration at the military installation where the 
leased property is located. 

"(ii) 50 percent of such amount shall be available 
for facility maintenance and repair and for environ- 
mental restoration by the military department con- 
cerned." 

Subsec. (d)(3). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2812(d)(1)], substituted "Not later than March 15 each 
year, the Secretary of Defense shall submit to the con- 
gressional defense committees a report which" for "As 
part of the request for authorizations of appropriations 
submitted to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the 
House of Representatives for each fiscal year, the Sec- 
retary of Defense" in introductory provisions. 

Subsec. (d)(3)(A). Pub. L. 106-398, §1 [div. B, title 
XXVIII, §2812(d)(2)], substituted "report" for "re- 
quest". 

Subsec. (f)(4), (5). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2812(b)(4)], redesignated par. (5) as (4) and 
struck out former par. (4) which read as follows: "The 
Secretary concerned may accept under subsection (b)(5) 
services of a lessee for an entire installation to be 
closed or realigned under a base closure law, or for any 
part of such installation, without regard to the require- 
ment in subsection (b)(5) that a substantial part of the 
installation be leased." 

Subsec. (h). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2812(e)], amended subsec. (h) generally. Prior to 
amendment, subsec. (h) read as follows: "In this sec- 



tion, the term 'base closure law' means each of the fol- 
lowing: 

"(1) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

"(2) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 2687 note). 

"(3) Section 2687 of this title." 
Subsec. (i). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2812(b)(2)], redesignated subsec. (c) as (i). 

1999— Subsec. (d)(3). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

1998— Subsec. (f)(1). Pub. L. 105-261 inserted "or the 
Federal Property and Administrative Services Act of 
1949 (to the extent such Act is inconsistent with this 
subsection)". 

1997— Pub. L. 105-65, § 1061(c)(1), inserted "of military 
departments" after "property" in section catchline. 

Subsec. (b)(4). Pub. L. 105-85, § 1061(a), struck out 
", in the case of the lease of real property," after 
"shall provide". 

Subsec. (d)(2). Pub. L. 105-85, § 361(b)(2), inserted "or 
working capital fund" before "from which". 

Subsecs. (g), (h). Pub. L. 105-85, § 1061(b), added sub- 
sec. (g) and redesignated former subsec. (g) as (h). 

1996— Subsec. (d)(l)(A)(ii). Pub. L. 104-106, § 2831(a)(1), 
inserted "or (5)" after "paragraph (4)". 

Subsec. (d)(3). Pub. L. 104-106, § 1502(a)(1), substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

Subsec. (d)(5). Pub. L. 104-106, § 2831(a)(2), added par. 
(5). 

Subsec. (f)(4). Pub. L. 104-106, §2832, added par. (4). 
Subsec. (f)(5). Pub. L. 104-106, §2833, added par. (5). 
1993— Subsec. (f). Pub. L. 103-160, § 2906(a), amended 
subsec. (f) generally. Prior to amendment, subsec. (f) 
read as follows: "Notwithstanding clause (3) of sub- 
section (a), real property and associated personal prop- 
erty, which have been determined excess as the result 
of a defense installation realignment or closure, may 
be leased to State or local governments pending final 
disposition of such property if — 

"(1) the Secretary concerned determines that such 
action would facilitate State or local economic ad- 
justment efforts, and 

"(2) the Administrator of General Services concurs 
in the action." 

Subsec. (g). Pub. L. 103-160, § 2906(b), added subsec. (g). 

1992— Subsec. (b)(4). Pub. L. 102-484 inserted ", in the 
case of the lease of real property," after "shall pro- 
vide". 

1991— Subsec. (b)(3). Pub. L. 102-190, § 2862(a)(1), sub- 
stituted "shall permit" for "must permit" and struck 
out "and" at end. 

Subsec. (b)(4). Pub. L. 102-190, § 2862(a)(2), (3), added 
par. (4) and redesignated former par. (4) as (5). 

Subsec. (b)(5). Pub. L. 102-190, § 2862(a)(2), (4), redesig- 
nated par. (4) as (5) and inserted "improvement," before 
"maintenance" and "the payment of" before "part or 
all". 

Subsec. (d)(3). Pub. L. 102-190, § 2862(b), redesignated 
subpar. (B) as par. (3), substituted "As part of the re- 
quest for authorizations of appropriations submitted to 
the Committees on Armed Services of the Senate and 
House of Representatives for each fiscal year" for "As 
part of the request for authorizations of appropriations 
to such Committees for each fiscal year after fiscal 
year 1992", redesignated els. (i) and (ii) as subpars. (A) 
and (B), respectively, and struck out former subpar. (A) 
which read as follows: "As part of the request for au- 
thorizations of appropriations for fiscal year 1992 to the 
Committees on Armed Services of the Senate and of 
the House of Representatives, the Secretary of Defense 
shall include an explanation of each lease from which 
money rentals will be received and deposited under this 
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subsection during fiscal year 1991, together with an es- 
timate of the amount to be received from each such 
lease and an explanation of the anticipated expendi- 
tures of such receipts." 

1990— Subsec. (d). Pub. L. 101-510 added pars. (1) to (3), 
redesignated former par. (2) as (4), and struck out 
former par. (1) which read as follows: "Except as pro- 
vided in paragraph (2), money rentals received by the 
United States directly from a lease under this section 
shall be covered into the Treasury as miscellaneous re- 
ceipts. Payments for utilities or services furnished to 
the lessee under such a lease by the department con- 
cerned may be covered into the Treasury to the credit 
of the appropriation from which the cost of furnishing 
them was paid." 

1982— Subsec. (b)(4). Pub. L. 97-295 substituted "of" 
for "entitled 'An Act making appropriations for the 
Legislative Branch of the Government for the fiscal 
year ending June 30, 1933, and for other purposes', ap- 
proved" after "section 321 of the Act". 

Subsec. (d). Pub. L. 97-321 designated existing provi- 
sions as par. (1), substituted "Except as provided in 
paragraph (2), money" for "Money", and added par. (2). 

1980— Subsec. (a)(3). Pub. L. 96-513, §511(92)(A), sub- 
stituted "section 3 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 472)" for "sec- 
tion 472 of title 40". 

Subsec. (b)(4). Pub. L. 96-513, §511(92)(B), substituted 
"section 321 of the Act entitled 'An act making appro- 
priations for the Legislative Branch of the Government 
for the fiscal year ending June 30, 1933, and for other 
purposes', approved June 30, 1932 (40 U.S.C. 303b)," for 
"section 303b of title 40". 

Subsec. (e). Pub. L. 96-513, §511(92)(C), substituted 
"Act" for "act". 

Subsec. (f). Pub. L. 96-513, §511(92)(D), substituted 
"the Secretary" for "The Secretary", and substituted 
"the Administrator of General Services" for "The Ad- 
ministrator of the General Services Administration". 

1976— Subsec. (b)(4), (5). Pub. L. 94-412 struck out par. 
(4) which required leases of nonexcess property of a 
military department include a provision making the 
lease revocable during a national emergency declared 
by the President, and redesignated par. (5) as (4). 

1975— Subsec. (f). Pub. L. 94-107 added subsec. (f). 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 
section 1063(c)(13) is effective as of Oct. 17, 2006, and as 
if included in the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, Pub. L. 109-364, as 
enacted. 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Savings Provision 

Amendment by Pub. L. 94-412 not to affect any action 
taken or proceeding pending at the time of amendment, 
see section 501(h) of Pub. L. 94-412, set out as a note 
under section 1601 of Title 50, War and National De- 
fense. 

Transfers From Special Accounts 

Pub. L. 108-287, title VIII, §8034, Aug. 5, 2004, 118 Stat. 
978, provided that: "Amounts deposited during the cur- 
rent fiscal year and hereafter to the special account es- 
tablished under 40 U.S.C. 572(b)(5)(A) and to the special 
account established under 10 U.S.C. 2667(d)(1) [now 
2667(e)(1)] are appropriated and shall be available until 



transferred by the Secretary of Defense to current ap- 
plicable appropriations or funds of the Department of 
Defense under the terms and conditions specified by 40 
U.S.C. 572(b)(5)(B) and 10 U.S.C. 2667(d)(1)(B) [now 
2667(e)(1)(B)], to be merged with and to be available for 
the same time period and the same purposes as the ap- 
propriation to which transferred." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 108-87, title VIII, §8035, Sept. 30, 2003, 117 Stat. 
1080. 

Pub. L. 107-248, title VIII, §8035, Oct. 23, 2002, 116 Stat. 
1544. 

Pub. L. 107-117, div. A, title VIII, §8038, Jan. 10, 2002, 
115 Stat. 2255. 

Pub. L. 106-259, title VIII, §8038, Aug. 9, 2000, 114 Stat. 
682. 

Pub. L. 106-79, title VIII, §8040, Oct. 25, 1999, 113 Stat. 
1239 

Pub. L. 105-262, title VIII, §8040, Oct. 17, 1998, 112 Stat. 
2306. 

Pub. L. 105-56, title VIII, §8044, Oct. 8, 1997, 111 Stat. 
1230. 

Pub. L. 104-61, title VIII, §8056, Dec. 1, 1995, 109 Stat. 
663. 

Pub. L. 103-335, title VIII, §8063, Sept. 30, 1994, 108 
Stat. 2634. 

Pub. L. 103-139, title VIII, §8074, Nov. 11, 1993, 107 
Stat. 1457. 

Pub. L. 102-396, title IX, §9107, Oct. 6, 1992, 106 Stat. 
1927. 

Leasing of Defense Property; Notification of 
Congress; Waiver; Report to Congress; Definition 

Pub. L. 96-533, title I, §109(a)-(e), Dec. 16, 1980, 94 
Stat. 3137, provided that before the Secretary of a mili- 
tary department exercised his authority under section 
2667 of title 10, United States Code, in order to lease de- 
fense property to a foreign government for a period of 
more than six months, the President had to transmit to 
the Speaker of the House of Representatives and the 
chairman of the Committee on Foreign Relations of the 
Senate, a written notification of the particulars of the 
proposed lease, prior to repeal by Pub. L. 97-113, title I, 
§ 109(d)(1), Dec. 29, 1981, 95 Stat. 1526. See section 2795 et 
seq. of Title 22, Foreign Relations and Intercourse. 

[§ 2667a. Repealed. Pub. L. 110-417, div. B, title 
XXVIII, § 2812(e)(1), Oct. 14, 2008, 122 Stat. 
4727] 

Section, added Pub. L. 105-85, div. A, title X, § 1062(a), 
Nov. 18, 1997, 111 Stat. 1891; amended Pub. L. 107-217, 
§3(b)(13), Aug. 21, 2002, 116 Stat. 1296; Pub. L. 108-136, 
div. A, title X, §1031(a)(28), Nov. 24, 2003, 117 Stat. 1599, 
related to leases of non-excess property of Defense 
agencies. 

Prior Provisions 

A prior section 2667a, added Pub. L. 98-115, title VIII, 
§ 807(a)(1), Oct. 11, 1983, 97 Stat. 786, provided for sale 
and replacement of nonexcess real property, prior to re- 
peal by Pub. L. 98-115, title VIII, § 807(c), Oct. 11, 1983, 
97 Stat. 789, as amended by Pub. L. 99-167, title VIII, 
§ 806(a), Dec. 3, 1985, 99 Stat. 988, effective Oct. 1, 1986. 

Savings Provision 

Pub. L. 110-417, div. B, title XXVIII, § 2812(e)(2), (3), 
Oct. 14, 2008, 122 Stat. 4727, provided that: 

"(2) Effect on existing contracts. — The repeal of 
section 2667a of title 10, United States Code, shall not 
affect the validity or terms of any lease with respect to 
property of a Defense Agency entered into by the Sec- 
retary of Defense under such section before the date of 
the enactment of this Act [Oct. 14, 2008]. 

"(3) Treatment of money rents. — Amounts in any 
special account established for a Defense Agency pursu- 
ant to subsection (d) of section 2667a of title 10, United 
States Code, before repeal of such section by paragraph 
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(1), and amounts that would be deposited in such an ac- 
count in connection with a lease referred to in para- 
graph (2), shall — 

"(A) remain available until expended for the pur- 
poses specified in such subsection, notwithstanding 
the repeal of such section by paragraph (1); or 

"(B) to the extent provided in appropriations Acts, 
be transferred to the special account required for the 
Secretary of Defense by subsection (e) of section 2667 
of such title, as amended by subsection (d)(2) of this 
section." 

§ 2668. Easements for rights-of-way 

(a) Authorized Types of Easements.— If the 
Secretary of a military department finds that it 
will not be against the public interest, the Sec- 
retary may grant, upon such terms as the Sec- 
retary considers advisable, easements for rights- 
of-way over, in, and upon public lands perma- 
nently withdrawn or reserved for the use of that 
department, and other lands under the Sec- 
retary's control for — 

(1) railroad tracks; 

(2) gas, water, sewer, and oil pipe lines; 

(3) substations for electric power trans- 
mission lines and pumping stations for gas, 
water, sewer, and oil pipe lines; 

(4) canals; 

(5) ditches; 

(6) flumes; 

(7) tunnels; 

(8) dams and reservoirs in connection with 
fish and wildlife programs, fish hatcheries, and 
other improvements relating to fish-culture; 

(9) roads and streets; 

(10) poles and lines for the transmission or 
distribution of electric power; 

(11) poles and lines for the transmission or 
distribution of communications signals (in- 
cluding telephone and telegraph signals); 

(12) structures and facilities for the trans- 
mission, reception, and relay of such signals; 
and 

(13) any other purpose that the Secretary 
considers advisable. 

(b) Limitation on Size of Easement. — No 
easement granted under this section may in- 
clude more land than is necessary for the ease- 
ment. 

(c) Termination. — The Secretary of the mili- 
tary department concerned may terminate all or 
part of any easement granted under this section 
for — 

(1) failure to comply with the terms of the 
grant; 

(2) nonuse for a two-year period; or 

(3) abandonment. 

(d) Notice to Department of the Interior.— 
Copies of instruments granting easements over 
public lands under this section shall be fur- 
nished to the Secretary of the Interior. 

(e) Disposition of Consideration.— Sub- 
sections (c) and (e) of section 2667 of this title 
shall apply with respect to in-kind consideration 
and proceeds received by the Secretary of a mili- 
tary department in connection with an ease- 
ment granted under this section in the same 
manner as such subsections apply to in-kind 
consideration and money rentals received pursu- 
ant to leases entered into by that Secretary 
under such section. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 150; Pub. L. 
98-525, title XIV, §1405(38), Oct. 19, 1984, 98 Stat. 
2624; Pub. L. 104-201, div. B, title XXVIII, §2861, 
Sept. 23, 1996, 110 Stat. 2804; Pub. L. 106-398, §1 
[div. B, title XXVIII, § 2812(f)(1)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-418; Pub. L. 108-136, div. B, title 
XXVIII, § 2813(a), Nov. 24, 2003, 117 Stat. 1725; 
Pub. L. 109-163, div. A, title X, § 1057(a)(3), Jan. 6, 
2006, 119 Stat. 3440; Pub. L. 109-364, div. B, title 
XXVIII, § 2822(a), (b), Oct. 17, 2006, 120 Stat. 2474, 
2475; Pub. L. 110-181, div. A, title X, §1063(a)(14), 
Jan. 28, 2008, 122 Stat. 322.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2668(a) 


43:931b (less 2d and 3d 


July 24, 1946, ch. 596. §7, 




provisos of 1st sen- 


60 Stat. 643; Oct. 25, 




tence, and less last 


1951, ch. 563, §101 (31st 




sentence). 


through 43d words). 65 


2668(b) 


43:931b (2d proviso of 1st 
sentence). 


Stat. 641. 


2668(c) 


43:931b (3d proviso of 1st 
sentence). 




2668(d) 


43:931b (last sentence) 
[43:931b is made appli- 
cable to the Navy by 
50:171-1 (16th through 
21st words)]. 





In subsection (a), the word "conditions" is omitted as 
covered by the word "terms". The description of the 
persons covered in the opening paragraph and the lands 
covered in clauses (1)-(10) is restated to reflect an opin- 
ion of the Judge Advocate General of the Army (JAGR 
1952/3179, 27 Mar. 1952). The exceptions to clause (10) 
make express the fact that the revised section does not 
cover certain easements authorized by earlier law. The 
word "over" includes the word "across". The words "of 
the United States", "and empowered", "acquired 
lands", "jurisdiction and", and "municipality" are 
omitted as surplusage. The word "Commonwealth" is 
inserted to reflect the present status of Puerto Rico. 

In subsection (b), the words "for the easement" are 
substituted for the words "for the purpose for which 
granted". 

In subsections (b) and (c), the word "easement" is 
substituted for the word "rights-of-way". 

In subsection (c), the word "terminate" is substituted 
for the words "annulled and forfeited". The words "and 
conditions" are omitted as covered by the word 
"terms". The words "two-year period" are substituted 
for the words "a period of two consecutive years". The 
words "of rights granted under authority hereof" are 
omitted as surplusage. 

Amendments 

2008— Subsec. (e). Pub. L. 110-181 substituted "and (e)" 
for "and (d)". 

2006— Subsec. (a). Pub. L. 109-364, § 2822(a)(1), (b)(1), in- 
serted heading and, in introductory provisions, sub- 
stituted "the Secretary may" for "he may", "the Sec- 
retary considers" for "he considers", and "the Sec- 
retary's control" for "his control, to a State, Common- 
wealth, or possession, or political subdivision thereof, 
or to a citizen, association, partnership, or corporation 
of a State, Commonwealth, or possession,". 

Pub. L. 109-163 struck out "Territory," after "a 
State," in two places in introductory provisions. 

Subsec. (a)(2). Pub. L. 109-364, § 2822(a)(2), substituted 
"gas, water, sewer, and oil pipe lines" for "oil pipe 
lines". 

Subsec. (a)(13). Pub. L. 109-364, §2822(a)(3), substituted 
"the Secretary considers advisable" for "he considers 
advisable, except a purpose covered by section 2669 of 
this title". 

Subsecs. (b) to (e). Pub. L. 109-364, §2822(b)(2)-(5), in- 
serted subsec. headings. 

2003— Subsec. (e). Pub. L. 108-136 substituted "Sub- 
sections (c) and (d)" for "Subsection (d)" and "sub- 
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sections apply to in-kind consideration and" for "sub- 
section applies to" and inserted "in-kind consideration 
and" before "proceeds". 

2000— Subsec. (e). Pub. L. 106-398 added subsec. (e). 

1996— Subsec. (a)(3). Pub. L. 104-201, § 2861(b)(1), struck 
out ", telephone lines, and telegraph lines," after 
"transmission lines". 

Subsec. (a)(9). Pub. L. 104-201, § 2861(a)(1), struck out 
"and" at end. 

Subsec. (a)(10) to (12). Pub. L. 104-201, § 2861(a)(3), 
added pars. (10) to (12). Former par. (10) redesignated 
(13). 

Subsec. (a)(13). Pub. L. 104-201, § 2861(a)(2), (b)(2), re- 
designated par. (10) as (13) and struck out "or by the 
Act of March 4, 1911 (43 U.S.C. 961)" after "2669 of this 
title". 

1984— Subsec. (a)(10). Pub. L. 98-525 substituted "the 
Act of March 4, 1911 (43 U.S.C. 961)" for "section 961 of 
title 43". 

§ 2668a. Easements: granting restrictive ease- 
ments in connection with land conveyances 

(a) Authority to Include Restrictive Ease- 
ment. — In connection with the conveyance of 
real property by the Secretary concerned under 
any provision of law, the Secretary concerned 
may grant an easement to an entity specified in 
subsection (b) restricting future uses of the con- 
veyed real property for a conservation purpose 
consistent with section 170(h)(4)(A)(iv) of the In- 
ternal Revenue Code of 1986 (26 U.S.C. 
170(h)(4)(A)(iv)). 

(b) Authorized Recipients. — An easement 
under subsection (a) may be granted only to — 

(1) a State or local government; or 

(2) a qualified organization, as that term is 
defined in section 170(h) of the Internal Reve- 
nue Code of 1986 (26 U.S.C. 170(h)). 

(c) Limitations on Use of Easement Author- 
ity. — An easement under subsection (a) may not 
be granted unless — 

(1) the proposed recipient of the easement 
consents to the receipt of the easement; 

(2) the Secretary concerned determines that 
the easement is in the public interest and the 
conservation purpose to be promoted by the 
easement cannot be effectively achieved 
through the application of State law by the 
State or a local government without the grant 
of restrictive easements; 

(3) the jurisdiction that encompasses the 
property to be subject to the easement author- 
izes the grant of restrictive easements; and 

(4) the Secretary can give or assign to a 
third party the responsibility for monitoring 
and enforcing easements granted under this 
section. 

(d) Consideration. — Easements granted under 
this section shall be without consideration from 
the recipient. 

(e) Acreage Limitation. — No easement grant- 
ed under this section may include more land 
than is necessary for the easement. 

(f) Terms and Conditions. — The grant of an 
easement under this section shall be subject to 
such additional terms and conditions as the Sec- 
retary concerned considers appropriate to pro- 
tect the interests of the United States. 

(Added Pub. L. 109-364, div. B, title XXVIII, 
§ 2823(a), Oct. 17, 2006, 120 Stat. 2475.) 



[§2669. Repealed. Pub. L. 109-364, div. B, title 
XXVIII, § 2822(c), Oct. 17, 2006, 120 Stat. 2475] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 151; Pub. 
L. 106-398, §1 [div. B, title XXVIII, §2812(f)(2)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-418; Pub. L. 108-136, div. B, 
title XXVIII, § 2813(b), Nov. 24, 2003, 117 Stat. 1725; Pub. 
L. 109-163, div. A, title X, § 1057(a)(3), Jan. 6, 2006, 119 
Stat. 3440, related to easements for gas, water, and 
sewer pipe lines. 

§2670. Use of facilities by private organizations; 
use as polling places 

(a) Use by Red Cross. — Under such conditions 
as he may prescribe, the Secretary of any mili- 
tary department may issue a revocable license 
to the American National Red Cross to — 

(1) erect and maintain, on any military in- 
stallation under his jurisdiction, buildings for 
the storage of supplies; or 

(2) use, for the storage of supplies, buildings 
erected by the United States. 

Supplies stored in buildings erected or used 
under this subsection are available to aid the ci- 
vilian population in a serious national disaster. 

(b) Use of Certain Facilities as Polling 
Places. — (1) Notwithstanding chapter 29 of title 
18 (including sections 592 and 593 of such title) or 
any other provision of law, the Secretary of De- 
fense or Secretary of a military department may 
not (except as provided in paragraph (3)) pro- 
hibit the designation or use of a qualifying facil- 
ity under the jurisdiction of the Secretary as an 
official polling place for local, State, or Federal 
elections. 

(2) A Department of Defense facility is a quali- 
fying facility for purposes of this subsection if 
as of December 31, 2000— 

(A) the facility is designated as an official 
polling place by a State or local election offi- 
cial; or 

(B) the facility has been used as such an offi- 
cial polling place since January 1, 1996. 

(3) The limitation in paragraph (1) may be 
waived by the Secretary of Defense or Secretary 
of the military department concerned with re- 
spect to a particular Department of Defense fa- 
cility if the Secretary of Defense or Secretary 
concerned determines that local security condi- 
tions require prohibition of the designation or 
use of that facility as an official polling place 
for any election. 

(c) Use of Space and Equipment by Veterans 
Service Organizations.— (1) Upon certification 
to the Secretary concerned by the Secretary of 
Veterans Affairs, the Secretary concerned shall 
allow accredited, paid, full-time representatives 
of the organizations named in section 5902 of 
title 38, or of other organizations recognized by 
the Secretary of Veterans Affairs, to function on 
military installations under the jurisdiction of 
the Secretary concerned that are on land and 
from which persons are discharged or released 
from active duty. 

(2) The commanding officer of a military in- 
stallation allowing representatives to function 
on the installation under paragraph (1) shall 
allow the representatives to use available space 
and equipment at the installation. 

(3) This subsection does not authorize the vio- 
lation of measures of military security. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 151; Pub. L. 
107-107, div. A, title XVI, §1607(a)-(b)(2), Deo. 28, 
2001, 115 Stat. 1279, 1280; Pub. L. 108-375, div. B, 
title XXVIII, § 2821(c)(1), (e)(2), Oct. 28, 2004, 118 
Stat. 2129, 2130.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2670 


36:12. 


June 3. 1916, ch. 134. 
§127a (5th par.); added 
June 4, 1920, oh. 227, 
subch. I. §51 (5th par.): 
restated July 17, 1953. 
oh. 222, §3, 67 Stat. 178. 





The word "issue" is substituted for the words "grant 
permission". The word "use" is substituted for the 
words "occupy for that purpose". 



Amendments 

2004— Pub. L. 108-375, §2821(e)(2), substituted "Use of 
facilities by private organizations; use as polling 
places" for "Military installations: use by American 
National Red Cross; use as polling places" in section 
catchline. 

Subsec. (c). Pub. L. 108-375, § 2821(c)(1), added subsec. 
(c). 

2001— Pub. L. 107-107 substituted "Military installa- 
tions: use by American National Red Cross; use as poll- 
ing places" for "Licenses: military installations; erec- 
tion and use of buildings; American National Red 
Cross" in section catchline, designated existing provi- 
sions as subsec. (a), inserted heading, substituted "this 
subsection" for "this section" in concluding provisions, 
and added subsec. (b). 

Regulations 

Pub. L. 108-375, div. B, title XXVIII, § 2821(c)(3), Oct. 
28, 2004, 118 Stat. 2129, provided that: "The regulations 
prescribed to carry out [former] section 2679 of title 10, 
United States Code, as in effect on the day before the 
date of the enactment of this Act [Oct. 28, 2004], shall 
remain in effect with regard to section 2670(c) of such 
title, as added by paragraph (1), until changed by joint 
action of the Secretary concerned (as defined in section 
101(9) of such title) and the Secretary of Veterans Af- 
fairs." 

§2671. Military reservations and facilities: hunt- 
ing, fishing, and trapping 

(a) General Requirements for Hunting, 
Fishing, and Trapping.— The Secretary of De- 
fense shall, with respect to each military instal- 
lation or facility under the jurisdiction of any 
military department in a State — 

(1) require that all hunting, fishing, and 
trapping at that installation or facility be in 
accordance with the fish and game laws of the 
State in which it is located; 

(2) require that an appropriate license for 
hunting, fishing, or trapping on that installa- 
tion or facility be obtained, except that with 
respect to members of the armed forces, such 
a license may be required only if the State au- 
thorizes the issuance of a license to a member 
on active duty for a period of more than thirty 
days at an installation or facility within that 
State, without regard to residence require- 
ments, and upon terms otherwise not less fa- 
vorable than the terms upon which such a li- 
cense is issued to residents of that State; and 

(3) develop, subject to safety requirements 
and military security, and in cooperation with 
the Governor (or his designee) of the State in 



which the installation or facility is located, 
procedures under which designated fish and 
game or conservation officials of that State 
may, at such time and under such conditions 
as may be agreed upon, have full access to 
that installation or facility to effect measures 
for the management, conservation, and har- 
vesting of fish and game resources. 

(b) Waiver Authority.— (1) The Secretary of 
Defense may waive or otherwise modify the fish 
and game laws of a State otherwise applicable 
under subsection (a)(1) to hunting, fishing, or 
trapping at a military installation or facility if 
the Secretary determines that the application of 
such laws to such hunting, fishing, or trapping 
without modification could result in undesirable 
consequences for public health or safety at the 
installation or facility. The authority to waive 
such laws includes the authority to extend, but 
not reduce, the specified season for certain 
hunting, fishing, or trapping. The Secretary 
may not waive the requirements under sub- 
section (a)(2) regarding a license for such hunt- 
ing, fishing, or trapping or any fee imposed by a 
State to obtain such a license. 

(2) If the Secretary determines that a waiver 
of fish and game laws of a State is appropriate 
under paragraph (1), the Secretary shall provide 
written notification to the appropriate State of- 
ficials stating the reasons for, and extent of, the 
waiver. The notification shall be provided at 
least 30 days before implementation of the waiv- 
er. 

(c) Violations. — Whoever is guilty of an act or 
omission which violates a requirement pre- 
scribed under subsection (a)(1) or (2), which act 
or omission would be punishable if committed or 
omitted within the jurisdiction of the State in 
which the installation or facility is located, by 
the laws thereof in effect at the time of that act 
or omission, is guilty of a like offense and is 
subject to a like punishment. 

(d) Relation to Treaty Rights.— This section 
does not modify any rights granted by the trea- 
ty or otherwise to any Indian tribe or to the 
members thereof. 

(e) Regulations. — The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 85-337, §4(1), Feb. 28, 1958, 72 Stat. 
29; amended Pub. L. 107-107, div. B, title XXVIII, 
§2811, Dec. 28, 2001, 115 Stat. 1307; Pub. L. 109-163, 
div. A, title X, § 1057(a)(2), Jan. 6, 2006, 119 Stat. 
3440; Pub. L. 111-383, div. A, title X, § 1075(b)(42), 
Jan. 7, 2011, 124 Stat. 4371.) 

Amendments 

2011— Subsec. (a)(2). Pub. L. 111-383 substituted 
"armed forces" for "Armed Forces". 

2006— Subsecs. (a) to (c). Pub. L. 109-163 struck out 
"or Territory" after "State" wherever appearing. 

2001— Subsec. (a). Pub. L. 107-107, § 2811(b)(1), inserted 
heading. 

Subsec. (b). Pub. L. 107-107, §2811(a)(2), added subsec. 
(b). Former subsec. (b) redesignated (e). 

Subsec. (c). Pub. L. 107-107, § 2811(b)(2), inserted head- 
ing. 

Subsec. (d). Pub. L. 107-107, § 2811(b)(3), inserted head- 
ing. 
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Subsec. (e). Pub. L. 107-107, § 2811(a)(1), redesignated 
subsec. (b) as (e), inserted heading, and transferred sub- 
sec, to end of section. 

Increased Hunting and Fishing Opportunities for 
Members op the Armed Forces, Retired Members, 
and Disabled Veterans 

Pub. L. 109-364, div. A, title X, § 1077(a), Oct. 17, 2006, 
120 Stat. 2406, provided that: "Consistent with section 
2671 of title 10, United States Code, and using such 
funds as are made available for this purpose, the Sec- 
retary of Defense shall ensure that members of the 
Armed Forces, retired members, disabled veterans, and 
persons assisting disabled veterans are able to utilize 
lands under the jurisdiction of the Department of De- 
fense that are available for hunting or fishing." 

[§§2672, 2672a. Repealed. Pub. L. 109-163, div. B, 
title XXVIII, § 2821(f), Jan. 6, 2006, 119 Stat. 
3513] 

Section 2672, added Pub. L. 85-861, §1(51), Sept. 2, 1958, 
72 Stat. 1459; amended Pub. L. 87-651, title I, § 112(a), 
Sept. 7, 1962, 76 Stat. 511; Pub. L. 92-145, title VII, 
§707(2), (3), Oct. 27, 1971, 85 Stat. 411; Pub. L. 96-418, title 
VIII, § 806(a), Oct. 10, 1980, 94 Stat. 1777; Pub. L. 99-167, 
title VIII, § 810(a), (b)(1), Dec. 3, 1985, 99 Stat. 989, 990; 
Pub. L. 99-661, div. A, title XIII, § 1343(a)(16), Nov. 14, 
1986, 100 Stat. 3993; Pub. L. 100-456, div. B, title XXVIII, 
§2804, Sept. 29, 1988, 102 Stat. 2115; Pub. L. 105-85, div. 
B, title XXVIII, § 2811(a), (b)(1), Nov. 18, 1997, 111 Stat. 
1991; Pub. L. 108-136, div. B, title XXVIII, §2811(a)-(b)(2), 
Nov. 24, 2003, 117 Stat. 1724, 1725; Pub. L. 108-375, div. B, 
title XXVIII, §2821(d)(l), Oct. 28, 2004, 118 Stat. 2130; 
Pub. L. 109-163, div. B, title XXVIII, § 2821(a)(2), Jan. 6, 
2006, 119 Stat. 3511, related to authority to acquire low- 
cost interests in land. See section 2663(c) of this title. 

Section 2672a, added Pub. L. 94-107, title VI, §607(8), 
Oct. 7, 1975, 89 Stat. 566; amended Pub. L. 98-525, title 
XIV, §1405(39), Oct. 19, 1984, 98 Stat. 2624; Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 
Stat. 502; Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5, 
1999, 113 Stat. 774; Pub. L. 108-136, div. A, title X, 
§1031(a)(29), Nov. 24, 2003, 117 Stat. 1599; Pub. L. 108-375, 
div. A, title X, §1084(d)(23), Oct. 28, 2004, 118 Stat. 2062; 
Pub. L. 109-163, div. B, title XXVIII, § 2821(a)(6), Jan. 6, 
2006, 119 Stat. 3511, related to acquisition of Interests in 
land when need is urgent. See section 2663(d) of this 
title. 

[§2673. Repealed. Pub. L. 108-375, div. B, title 
XXVIII, § 2821(d)(2), Oct. 28, 2004, 118 Stat. 
2130] 

Section, added Pub. L. 100-370, §1(0(1), July 19, 1988, 
102 Stat. 849, related to availability of funds for acquisi- 
tion of certain interests in land. 

A prior section 2673, added Pub. L. 85-861, §1(51), Sept. 
2, 1958, 72 Stat. 1459, related to restoration or replace- 
ment of facilities damaged or destroyed, prior to repeal 
by Pub. L. 97-214, §7(1), July 12, 1982, 96 Stat. 173, eff. 
Oct. 1, 1982, and applicable to military construction 
projects, and to construction and acquisition of mili- 
tary family housing authorized before, on, or after such 
date. See section 2854 of this title. 

§2674. Operation and control of Pentagon Res- 
ervation and defense facilities in National 
Capital Region 

(a)(1) Jurisdiction, custody, and control over, 
and responsibility for, the operation, mainte- 
nance, and management of the Pentagon Res- 
ervation is transferred to the Secretary of De- 
fense. 

(2) Before March 1 of each year, the Secretary 
of Defense shall transmit to the congressional 
committees specified in paragraph (3) a report 
on the state of the renovation of the Pentagon 



Reservation and a plan for the renovation work 
to be conducted in the fiscal year beginning in 
the year in which the report is transmitted. 

(3) The committees referred to in paragraph (2) 
are — 

(A) the Committee on Armed Services and 
the Committee on Environment and Public 
Works of the Senate; and 

(B) the Committee on Armed Services and 
the Committee on Transportation and Infra- 
structure of the House of Representatives. 

(b) (1) The Secretary may appoint military or 
civilian personnel or contract personnel to per- 
form law enforcement and security functions for 
property occupied by, or under the jurisdiction, 
custody, and control of the Department of De- 
fense, and located in the National Capital Re- 
gion. Such individuals — 

(A) may be armed with appropriate firearms 
required for personal safety and for the proper 
execution of their duties, whether on Depart- 
ment of Defense property or in travel status; 
and 

(B) shall have the same powers (other than 
the service of civil process) as sheriffs and con- 
stables upon the property referred to in the 
first sentence to enforce the laws enacted for 
the protection of persons and property, to pre- 
vent breaches of the peace and suppress af- 
frays or unlawful assemblies, and to enforce 
any rules or regulations with respect to such 
property prescribed by duly authorized offi- 
cials. 

(2) For positions for which the permanent duty 
station is the Pentagon Reservation, the Sec- 
retary, in his sole and exclusive discretion, may 
without regard to the pay provisions of title 5, 
fix the rates of basic pay for such positions oc- 
cupied by civilian law enforcement and security 
personnel appointed under the authority of this 
section so as to place such personnel on a com- 
parable basis with personnel of other similar 
Federal law enforcement and security organiza- 
tions within the vicinity of the Pentagon Res- 
ervation, not to exceed the basic pay for person- 
nel performing similar duties in the United 
States Secret Service Uniformed Division or the 
United States Park Police. 

(c) (1) The Secretary may prescribe such rules 
and regulations as the Secretary considers ap- 
propriate to ensure the safe, efficient, and se- 
cure operation of the Pentagon Reservation, in- 
cluding rules and regulations necessary to gov- 
ern the operation and parking of motor vehicles 
on the Pentagon Reservation. 

(2) Any person who violates a rule or regula- 
tion prescribed under this subsection is liable to 
the United States for a civil penalty of not more 
than $1,000. 

(3) Any person who willfully violates any rule 
or regulation prescribed pursuant to this sub- 
section commits a Class B misdemeanor. 

(d) The Secretary of Defense may establish 
rates and collect charges for space, services, pro- 
tection, maintenance, construction, repairs, al- 
terations, or facilities provided at the Pentagon 
Reservation. 

(e) (1) There is established in the Treasury of 
the United States a revolving fund to be known 
as the Pentagon Reservation Maintenance Re- 
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volving Fund (hereafter in this section referred 
to as the "Fund")- There shall be deposited into 
the Fund funds collected by the Secretary for 
space and services and other items provided an 
organization or entity using any facility or land 
on the Pentagon Reservation pursuant to sub- 
section (d). 

(2) Subject to paragraphs (3) and (4), monies 
deposited into the Fund shall be available, with- 
out fiscal year limitation, for expenditure for 
real property management, operation, protec- 
tion, construction, repair, alteration and related 
activities for the Pentagon Reservation. 

(3) If the cost of a construction or alteration 
activity proposed to be financed in whole or in 
part using monies from the Fund will exceed the 
limitation specified in section 2805 of this title 
for a comparable unspecified minor military 
construction project, the activity shall be sub- 
ject to authorization as provided by section 2802 
of this title before monies from the Fund are ob- 
ligated for the activity. 

(4) (A) Except as provided in subparagraph (B), 
the authority of the Secretary to use monies 
from the Fund to support construction or alter- 
ation activities at the Pentagon Reservation ex- 
pires on September 30, 2012. 

(B) Notwithstanding the date specified in sub- 
paragraph (A), the Secretary may use monies 
from the Fund after that date to support con- 
struction or alteration activities at the Penta- 
gon Reservation within the limits specified in 
section 2805 of this title. 

(f) In this section: 

(1) The term "Pentagon Reservation" means 
that area of land (consisting of approximately 
280 acres) and improvements thereon, located 
in Arlington, Virginia, on which the Pentagon 
Office Building, Federal Building Number 2, 
the Pentagon heating and sewage treatment 
plants, and other related facilities are located, 
including various areas designated for the 
parking of vehicles. 

(2) The term "National Capital Region" 
means the geographic area located within the 
boundaries of (A) the District of Columbia, (B) 
Montgomery and Prince Georges Counties in 
the State of Maryland, (C) Arlington, Fairfax, 
Loudoun, and Prince William Counties and the 
City of Alexandria in the Commonwealth of 
Virginia, and (D) all cities and other units of 
government within the geographic areas of 
such District, Counties, and City. 

(g) For purposes of subsections (b), (c), (d), and 
(e), the terms "Pentagon Reservation" and "Na- 
tional Capital Region" shall be treated as in- 
cluding the land and physical facilities at the 
Raven Rock Mountain Complex. 

(Added Pub. L. 101-510, div. B, title XXVIII, 
§ 2804(a)(1), Nov. 5, 1990, 104 Stat. 1784; amended 
Pub. L. 102-190, div. A, title X, §1061(a)(18), div. 
B, title XXVIII, §2864, Dec. 5, 1991, 105 Stat. 1473, 
1561; Pub. L. 104-106, div. A, title XV, 
§1502(a)(24), Feb. 10, 1996, 110 Stat. 505; Pub. L. 
104-201, div. A, title III, § 369(a), (b)(1), Sept. 23, 
1996, 110 Stat. 2498; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
107-107, div. A, title XI, §1101, Dec. 28, 2001, 115 
Stat. 1234; Pub. L. 108-136, div. A, title IX, §933, 
Nov. 24, 2003, 117 Stat. 1581; Pub. L. 111-383, div. 



B, title XXVIII, §2802, Jan. 7, 2011, 124 Stat. 4458; 
Pub. L. 112-81, div. B, title XXVIII, §2811, Dec. 
31, 2011, 125 Stat. 1686.) 

Prior Provisions 

A prior section 2674, added Pub. L. 85-861, §1(51), Sept. 
2, 1958, 72 Stat. 1459; amended Pub. L. 87-651, title I, 
§ 112(b), Sept. 7, 1962, 76 Stat. 511; Pub. L. 88-174, title 
VI, §608, Nov. 7, 1963, 77 Stat. 328; Pub. L. 89-188, title 
VI, §613, Sept. 16, 1965, 79 Stat. 819; Pub. L. 89-568, title 
VI, §608, Sept. 12, 1966, 80 Stat. 756; Pub. L. 91-511, title 
VI, §607(2)-(4), Oct. 26, 1970, 84 Stat. 1224; Pub. L. 92-145, 
title VII, §707(1), Oct. 27, 1971, 85 Stat. 411; Pub. L. 
93-166, title VI, §608(1), Nov. 29, 1973, 87 Stat. 682; Pub. 
L. 94-107, title VI, §607(2)-(4), Oct. 7, 1975, 89 Stat. 566; 
Pub. L. 95-82, title VI, §608(a), Aug. 1, 1977, 91 Stat. 377; 
Pub. L. 95-356, title VI, § 603(h)(1), Sept. 8, 1978, 92 Stat. 
582; Pub. L. 96-125, title VIII, §801, Nov. 26, 1979, 93 Stat. 
947; Pub. L. 97-99, title IX, §907, Dec. 23, 1981, 95 Stat. 
1385, related to minor construction projects, prior to re- 
peal by Pub. L. 97-214, §§7(1), 12(a), July 12, 1982, 96 
Stat. 173, 176, effective Oct. 1, 1982, and applicable to 
military construction projects, and to construction and 
acquisition of military family housing authorized be- 
fore, on, or after such date. See section 2805 of this 
title. 

Amendments 

2011— Subsec. (e)(2). Pub. L. 111-383, §2802(1), sub- 
stituted "Subject to paragraphs (3) and (4), monies" for 
"Monies". 

Subsec. (e)(3). Pub. L. 111-383, §2802(2), added par. (3). 

Subsec. (e)(4). Pub. L. 112-81 designated existing pro- 
visions as subpar. (A), substituted "Except as provided 
in subparagraph (B), the authority" for "The author- 
ity", and added subpar. (B). 

Pub. L. 111-383, §2802(2), added par. (4). 

2003— Subsec. (g). Pub. L. 108-136 added subsec. (g). 

2001 — Subsec. (b). Pub. L. 107-107 designated existing 
provisions as par. (1), redesignated former pars. (1) and 
(2) as subpars. (A) and (B), respectively, of par. (1), and 
added par. (2). 

1999— Subsec. (a)(3)(B). Pub. L. 106-65 substituted 
"Committee on Armed Services" for "Committee on 
National Security". 

1996— Pub. L. 104-201, §369(b)(l), substituted "of Pen- 
tagon Reservation and defense facilities in National 
Capital Region" for "of the Pentagon Reservation" in 
section catchline. 

Subsec. (a)(2). Pub. L. 104-106, §1502(a)(24)(A), sub- 
stituted "congressional committees specified in para- 
graph (3)" for "Committees on Armed Services of the 
Senate and the House of Representatives, the Commit- 
tee on Environment and Public Works of the Senate, 
and the Committee on Public Works and Transpor- 
tation of the House of Representatives". 

Subsec. (a)(3). Pub. L. 104-106, § 1502(a)(24)(B), added 
par. (3). 

Subsec. (b). Pub. L. 104-201, §369(a), substituted "in 
the National Capital Region" for "at the Pentagon Res- 
ervation". 

1991— Subsec. (b)(2). Pub. L. 102-190, §2864, amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "shall have the same powers as sheriffs and 
constables to enforce the laws, rules, or regulations en- 
acted for the protection of persons and property." 

Subsec. (c)(3). Pub. L. 102-190, § 1061(a)(18), substituted 
"misdemeanor" for "misdeameanor". 

Transfer of Functions 

For transfer of the functions, personnel, assets, and 
obligations of the United States Secret Service, includ- 
ing the functions of the Secretary of the Treasury re- 
lating thereto, to the Secretary of Homeland Security, 
and for treatment of related references, see sections 
381, 551(d), 552(d), and 557 of Title 6, Domestic Security, 
and the Department of Homeland Security Reorganiza- 
tion Plan of November 25, 2002, as modified, set out as 
a note under section 542 of Title 6. 
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Cost of Pentagon Renovation 

Pub. L. 108-287, title VIII, §8055, Aug. 5, 2004, 118 Stat. 
982, provided that: 

"(a) Limitation on Pentagon Renovation Costs. — 
Not later than the date each year on which the Presi- 
dent submits to Congress the budget under section 1105 
of title 31, United States Code, the Secretary of Defense 
shall submit to Congress a certification that the total 
cost for the planning, design, construction, and instal- 
lation of equipment for the renovation of wedges 2 
through 5 of the Pentagon Reservation, cumulatively, 
will not exceed four times the total cost for the plan- 
ning, design, construction, and installation of equip- 
ment for the renovation of wedge 1. 

"(b) Annual Adjustment. — For purposes of applying 
the limitation in subsection (a), the Secretary shall ad- 
just the cost for the renovation of wedge 1 by any in- 
crease or decrease in costs attributable to economic in- 
flation, based on the most recent economic assump- 
tions issued by the Office of Management and Budget 
for use in preparation of the budget of the United 
States under section 1104 of title 31, United States 
Code. 

"(c) Exclusion of Certain Costs. — For purposes of 
calculating the limitation in subsection (a), the total 
cost for wedges 2 through 5 shall not include — 

"(1) any repair or reconstruction cost incurred as a 
result of the terrorist attack on the Pentagon that 
occurred on September 11, 2001; 

"(2) any increase in costs for wedges 2 through 5 at- 
tributable to compliance with new requirements of 
Federal, State, or local laws; and 

"(3) any increase in costs attributable to additional 
security requirements that the Secretary of Defense 
considers essential to provide a safe and secure work- 
ing environment. 

"(d) Certification Cost Reports. — As part of the an- 
nual certification under subsection (a), the Secretary 
shall report the projected cost (as of the time of the 
certification) for — 

"(1) the renovation of each wedge, including the 
amount adjusted or otherwise excluded for such 
wedge under the authority of paragraphs (2) and (3) of 
subsection (c) for the period covered by the certifi- 
cation; and 

"(2) the repair and reconstruction of wedges 1 and 

2 in response to the terrorist attack on the Pentagon 

that occurred on September 11, 2001. 

"(e) Duration of Certification Requirement. — The 
requirement to make an annual certification under 
subsection (a) shall apply until the Secretary certifies 
to Congress that the renovation of the Pentagon Res- 
ervation is completed." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 108-87, title VIII, §8055, Sept. 30, 2003, 117 Stat. 
1084. 

Pub. L. 107-248, title VIII, §8056, Oct. 23, 2002, 116 Stat. 
1549. 

Pub. L. 107-117, div. A, title VIII, §8060, Jan. 10, 2002, 
115 Stat. 2260. 

Establishment of Memorial to Victims of Terror- 
ist Attack on Pentagon Reservation and Author- 
ity to Accept Monetary Contributions for Memo- 
rial and Repair of Pentagon 

Pub. L. 107-107, div. B, title XXVIII, §2864, Dec. 28, 
2001, 115 Stat. 1333, provided that: 

"(a) Memorial Authorized. — The Secretary of De- 
fense may establish a memorial at the Pentagon Res- 
ervation dedicated to the victims of the terrorist at- 
tack on the Pentagon that occurred on September 11, 
2001. The Secretary shall use necessary amounts in the 
Pentagon Reservation Maintenance Revolving Fund es- 
tablished by section 2674(e) of title 10, United States 
Code, including amounts deposited in the Fund under 
subsection (c), to plan, design, construct, and maintain 
the memorial. 

"(b) Acceptance of Contributions. — The Secretary 
of Defense may accept monetary contributions made 
for the purpose of assisting in — 



"(1) the establishment of the memorial to the vic- 
tims of the terrorist attack; and 

"(2) the repair of the damage caused to the Penta- 
gon Reservation by the terrorist attack. 
"(c) Deposit of Contributions. — The Secretary of 
Defense shall deposit contributions accepted under sub- 
section (b) in the Pentagon Reservation Maintenance 
Revolving Fund. The contributions shall be available 
for expenditure only for the purposes specified in sub- 
section (b)." 

§ 2675. Leases: foreign countries 

(a) Lease Authority; Duration.— The Sec- 
retary of a military department may acquire by 
lease in foreign countries structures and real 
property relating to structures that are needed 
for military purposes other than for military 
family housing. A lease under this section may 
be for a period of up to 10 years, or 15 years in 
the case of a lease in Korea, and the rental for 
each yearly period may be paid from funds ap- 
propriated to that military department for that 
year. 

(b) Availability of Funds.— Appropriations 
available to the Department of Defense for oper- 
ation and maintenance or construction may be 
used for the acquisition of interests in land 
under this section. 

(Added Pub. L. 85-861, §1(51), Sept. 2, 1958, 72 
Stat. 1460; amended Pub. L. 91-511, title VI, §608, 
Oct. 26, 1970, 84 Stat. 1224; Pub. L. 94-107, title 
VI, §607(10), (11), Oct. 7, 1975, 89 Stat. 567; Pub. L. 
95-82, title V, § 505(a), Aug. 1, 1977, 91 Stat. 371; 
Pub. L. 95-356, title V, § 503(b), Sept. 8, 1978, 92 
Stat. 579; Pub. L. 96-125, title V, § 502(b), Nov. 26, 
1979, 93 Stat. 940; Pub. L. 96-418, title V, § 504(b), 
Oct. 10, 1980, 94 Stat. 1765; Pub. L. 97-99, title VI, 
§604, Dec. 23, 1981, 95 Stat. 1374; Pub. L. 97-214, 
§8, July 12, 1982, 96 Stat. 174; Pub. L. 98-525, title 
XIV, §1405(40), Oct. 19, 1984, 98 Stat. 2624; Pub. L. 
101-510, div. A, title XIII, §1322(a)(ll), Nov. 5, 
1990, 104 Stat. 1671; Pub. L. 108-136, div. B, title 
XXVIII, § 2804(b), Nov. 24, 2003, 117 Stat. 1719; 
Pub. L. 108-375, div. B, title XXVIII, § 2821(d)(3), 
Oct. 28, 2004, 118 Stat. 2130; Pub. L. 109-364, div. 
B, title XXVIII, §2824, Oct. 17, 2006, 120 Stat. 
2476.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2675 


5:171z-3. 


Aug. 3, 1956. ch. 939. §417, 
70 Stat. 1018. 





The words "that are not located on a military base" 
are substituted for the words "off-base". 



Amendments 

2006— Subsec. (a). Pub. L. 109-364 substituted "10 
years" for "five years". 

2004 — Pub. L. 108-375 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

2003 — Pub. L. 108-136 inserted "or 15 years in the case 
of a lease in Korea," after "five years,". 

1990— Pub. L. 101-510 struck out "(a)" before "The 
Secretary" and struck out subsec. (b) which read as fol- 
lows: "A lease may not be entered into under this sec- 
tion for structures or related real property in any for- 
eign country if the average estimated annual rental 
during the term of the lease if more than $250,000 until 
after the expiration of 30 days from the date upon 
which a report of the facts concerning the proposed 
lease is submitted to the Committees on Armed Serv- 
ices of the Senate and House of Representatives." 
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1984— Subsec. (b). Pub. L. 98-525 substituted "30" for 
"thirty". 

1982— Subsec. (a). Pub. L. 97-214, §8(a), substituted 
provisions that the Secretary of a military department 
may acquire by lease in foreign countries, structures 
and real property needed for military purposes other 
than for military family housing for up to a period of 
five years with the rental to be paid from funds appro- 
priated to that military department for that year, for 
former provisions that had allowed such leases includ- 
ing- leases for military family housing and in the latter 
case for a period of up to 10 years. 

Subsec. (b). Pub. L. 97-214, §8(b), struck out "or any 
other provision of law" after "into under this section", 
and ", family housing facilities," after "for struc- 
tures". 

Subsecs. (c), (d). Pub. L. 97-214, §8(0), struck out sub- 
sec. (c) which provided that a statement in a lease that 
the requirements of this section have been met, or that 
the lease is not subject to this section is conclusive, 
and subsec. (d) which related to limitations on expendi- 
tures for the rental of family housing in foreign coun- 
tries and limitations on the number of family housing 
units which may be leased in a foreign country at any 
one time. 

1981— Subsec. (d)(1). Pub. L. 97-99, §604(1), substituted 
"250" for "150". 

Subsec. (d)(2). Pub. L. 97-99, §604(2), substituted 
"22,000" for "17,000". 

1980— Subsec. (d)(1). Pub. L. 96-418 substituted "Ex- 
penditures for the rental of family housing in foreign 
countries (including the cost of utilities and mainte- 
nance and operation) may not exceed $1,115 per month 
for any unit" for "The average unit rental for Depart- 
ment of Defense family housing acquired by lease in 
foreign countries may not exceed $550 per month for 
the Department, and in no event shall the rental for 
any one unit exceed $970 per month, including the costs 
of operation, maintenance, and utilities". 

1979— Subsec. (d)(1). Pub. L. 96-125, § 502(b)(1), sub- 
stituted "$550" for "$485" and "$970" for "$850". 

Subsec. (d)(2). Pub. L. 96-125, § 502(b)(2), substituted 
"17,000" for "18,000". 

1978— Subsec. (d)(1). Pub. L. 95-356, § 503(b)(1), sub- 
stituted "$485" for "$435" and "$850" for "$760". 

Subsec. (d)(2). Pub. L. 95-356, § 503(b)(2), substituted 
"18,000" for "15,000". 

1977— Subsec. (a). Pub. L. 95-82, § 505(a)(1), inserted 
provisions relating to military family housing facilities 
and real property related thereto. 

Subsec. (b). Pub. L. 95-82, §505(a)(2), inserted "or any 
other provision of law for structures, family housing fa- 
cilities, or related real property in any foreign coun- 
try," after "section". 

Subsec. (d). Pub. L. 95-82, § 505(a)(3), added subsec. (d). 

1975 — Pub. L. 94-107 struck out reference to structures 
not on a military base in section catchline, and struck 
out "that are not located on a military base and" after 
"structures and real property relating thereto" in sub- 
sec. (a). 

1970 — Pub. L. 91-511 designated existing provisions as 
subsec. (a) and added subsecs. (b) and (c). 

effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

Effective Date of 1980 Amendment 

Section 608 of Pub. L. 96-418 provided that: "Titles I, 
II, III, IV, and V [enacting section 2775 of this title and 
section 1594h-3 of Title 42, The Public Health and Wel- 
fare, amending this section, section 2686 of this title, 
and sections 1594a-l and 1594h-2 of Title 42, and repeal- 
ing provisions set out as a note under section 4593 of 
this title] shall take effect on October 1, 1980." 



Effective Date of 1977 Amendment 

Section 505(c) of Pub. L. 95-82 provided that: "The 
amendments made by subsection (a) [amending this 
section] and the repeal made by subsection (b) [repeal- 
ing section 507(b) of Pub. L. 93-166, which was not clas- 
sified to the Code] shall take effect October 1, 1977." 

[§2676. Renumbered §2664] 

[§2677. Repealed. Pub. L. 110-181, div. B, title 
XXVIII, § 2822(b)(1), Jan. 28, 2008, 122 Stat. 
544] 

Section, added Pub. L. 85-861, §1(51), Sept. 2, 1958, 72 
Stat. 1460; amended Pub. L. 87-554, title VI, §607, July 
27, 1962, 76 Stat. 242; Pub. L. 92-145, title VII, §707(4), 
Oct. 27, 1971, 85 Stat. 412; Pub. L. 94-273, §6(3), Apr. 21, 
1976, 90 Stat. 377; Pub. L. 97-214, § 10(a)(5)(A), (B), July 
12, 1982, 96 Stat. 175; Pub. L. 97-375, title I, § 104(b), Dec. 
21, 1982, 96 Stat. 1819; Pub. L. 98-407, title VIII, §803, 
Aug. 28, 1984, 98 Stat. 1519; Pub. L. 102-190, div. B, title 
XXVIII, §2861, Dec. 5, 1991, 105 Stat. 1559; Pub. L. 103-35, 
title II, § 201(c)(9), May 31, 1993, 107 Stat. 98; Pub. L. 
107-314, div. A, title X, § 1062(a)(12), Dec. 2, 2002, 116 Stat. 
2650, related to options on property required for mili- 
tary construction projects. 

§2678. Feral horses and burros: removal from 
military installations 

When feral horses or burros are found on an in- 
stallation under the jurisdiction of the Sec- 
retary of a military department, the Secretary 
may use helicopters and motorized equipment 
for their removal. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1481(h)(1), Nov. 5, 1990, 104 Stat. 1708.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 101-165, title IX, §9030, Nov. 21, 1989, 
103 Stat. 1135, which was set out as a note under section 
2241 of this title, prior to repeal by Pub. L. 101-510, 
§ 1481(h)(3). 

A prior section 2678, added Pub. L. 85-861, §1(51), Sept. 
2, 1958, 72 Stat. 1460, related to acquisition of mortgaged 
housing units, prior to repeal by Pub. L. 97-214, §§7(1), 
12(a), July 12, 1982, 96 Stat. 173, 176, effective Oct. 1, 
1982, and applicable to military construction projects, 
and to construction and acquisition of military family 
housing authorized before, on, or after such date. 

[§2679. Repealed. Pub. L. 108-375, div. B, title 
XXVIII, § 2821(c)(2), Oct. 28, 2004, 118 Stat. 
2129] 

Section, added Pub. L. 87-651, title I, § 112(c), Sept. 7, 
1962, 76 Stat. 511; amended Pub. L. 101-189, div. A, title 
XVI, § 1621(a)(9), Nov. 29, 1989, 103 Stat. 1603; Pub. L. 
103-337, div. A, title X, § 1070(e)(9), Oct. 5, 1994, 108 Stat. 
2859, related to use of space and equipment by rep- 
resentatives of veterans' organizations. 

[§2680. Repealed. Pub. L. 111-383, div. B, title 
XXVIII, § 2814(a), Jan. 7, 2011, 124 Stat. 4464] 

Section, added Pub. L. 102-190, div. B, title XXVIII, 
§ 2863(a)(1), Deo. 5, 1991, 105 Stat. 1560; amended Pub. L. 
103-160, div. B, title XXVIII, § 2807(a), Nov. 30, 1993, 107 
Stat. 1887; Pub. L. 104-106, div. B, title XXVIII, § 2820(a), 
(b), Feb. 10, 1996, 110 Stat. 556; Pub. L. 106-65, div. A, 
title X, §1067(1), div. B, title XXVIII, §2811, Oct. 5, 1999, 
113 Stat. 774, 851; Pub. L. 107-314, div. A, title X, 
§1062(a)(13), Dec. 2, 2002, 116 Stat. 2650; Pub. L. 108-136, 
div. A, title X, §1031(a)(31), Nov. 24, 2003, 117 Stat. 1600, 
related to leases of land for special operations activi- 
ties. 

Prior Provisions 

A prior section 2680, added Pub. L. 87-651, title I, 
§ 112(c), Sept. 7, 1962, 76 Stat. 511; amended Pub. L. 
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89-718, §20, Nov. 2, 1966, 80 Stat. 1118, authorized reim- 
bursement of moving expenses to owners of property 
acquired for public works projects, prior to repeal by 
Pub. L. 91-646, title II, § 220(a)(3), Jan. 2, 1971, 84 Stat. 
1903. See section 4601 et seq. of Title 42, The Public 
Health and Welfare. 

Effect of Repeal 

Pub. L. 111-383, div. B, title XXVIII, § 2814(b), Jan. 7, 
2011, 124 Stat. 4464, provided that: "The amendment 
made by subsection (a) [repealing this section] shall 
not affect the validity of any contract entered into 
under section 2680 of title 10, United States Code, on or 
before September 30, 2005." 

§2681. Use of test and evaluation installations by 
commercial entities 

(a) Contract Authority. — The Secretary of 
Defense may enter into contracts with commer- 
cial entities that desire to conduct commercial 
test and evaluation activities at a Major Range 
and Test Facility Installation. 

(b) Termination or Limitation of Contract 
Under Certain Circumstances. — A contract en- 
tered into under subsection (a) shall contain a 
provision that the Secretary of Defense may ter- 
minate, prohibit, or suspend immediately any 
commercial test or evaluation activity to be 
conducted at the Major Range and Test Facility 
Installation under the contract if the Secretary 
of Defense certifies in writing that the test or 
evaluation activity is or would be detrimental — 

(1) to the public health and safety; 

(2) to property (either public or private); or 

(3) to any national security interest or for- 
eign policy interest of the United States. 

(c) Contract Price. — A contract entered into 
under subsection (a) shall include a provision 
that requires a commercial entity using a Major 
Range and Test Facility Installation under the 
contract to reimburse the Department of De- 
fense for all direct costs to the United States 
that are associated with the test and evaluation 
activities conducted by the commercial entity 
under the contract. In addition, the contract 
may include a provision that requires the com- 
mercial entity to reimburse the Department of 
Defense for such indirect costs related to the use 
of the installation as the Secretary of Defense 
considers to be appropriate. The Secretary may 
delegate to the commander of the Major Range 
and Test Facility Installation the authority to 
determine the appropriateness of the amount of 
indirect costs included in such a contract provi- 
sion. 

(d) Retention of Funds Collected From Com- 
mercial Users. — Amounts collected under sub- 
section (c) from a commercial entity conducting 
test and evaluation activities at a Major Range 
and Test Facility Installation shall be credited 
to the appropriation accounts under which the 
costs associated with the test and evaluation ac- 
tivities of the commercial entity were incurred. 

(e) Regulations and Limitations.— The Sec- 
retary of Defense shall prescribe regulations to 
carry out this section. 

(f) Definitions.— In this section: 

(1) The term "Major Range and Test Facility 
Installation" means a test and evaluation in- 
stallation under the jurisdiction of the De- 
partment of Defense and designated as a Major 
Range and Test Facility Installation by the 
Secretary. 



(2) The term "direct costs" includes the cost 
of— 

(A) labor, material, facilities, utilities, 
equipment, supplies, and any other resources 
damaged or consumed during test or evalua- 
tion activities or maintained for a particular 
commercial entity; and 

(B) construction specifically performed for 
a commercial entity to conduct test and 
evaluation activities. 

(Added Pub. L. 103-160, div. A, title VIII, § 846(a), 
Nov. 30, 1993, 107 Stat. 1722; amended Pub. L. 
105-85, div. A, title VIII, §842, Nov. 18, 1997, 111 
Stat. 1844; Pub. L. 105-261, div. A, title VIII, §820, 
Oct. 17, 1998, 112 Stat. 2090.) 

Prior Provisions 

A prior section, added Pub. L. 87-651, title II, § 209(a), 
Sept. 7, 1962, 76 Stat. 523; amended Pub. L. 88-174, title 
V, §508, Nov. 7, 1963, 77 Stat. 326; Pub. L. 96-513, title V, 
§511(93), Dec. 12, 1980, 94 Stat. 2928, related to construc- 
tion or acquisition of family housing and community 
facilities in foreign countries, prior to repeal by Pub. L. 
97-214, §§7(1), 12(a), July 12, 1982, 96 Stat. 173, 176, effec- 
tive Oct. 1, 1982, and applicable to military construc- 
tion projects, and to construction and acquisition of 
military family housing authorized before, on, or after 
such date. 

Amendments 

1998— Subsec. (g). Pub. L. 105-261, § 820(a), struck out 
heading and text of subsec. (g). Text read as follows: 
"The authority provided to the Secretary of Defense by 
subsection (a) shall terminate on September 30, 2002." 

Subsec. (h). Pub. L. 105-261, § 820(b), struck out head- 
ing and text of subsec. (h). Text read as follows: "Not 
later than March 1, 1998, the Secretary of Defense shall 
submit to the Committee on Armed Services of the 
Senate and the Committee on National Security of the 
House of Representatives a report identifying existing 
and proposed procedures to ensure that the use of 
Major Range and Test Facility Installations by com- 
mercial entities does not compete with private sector 
test and evaluation services." 

1997— Subsec. (g). Pub. L. 105-85, § 842(a), substituted 
"2002" for "1998". 

Subsec. (h). Pub. L. 105-85, §842(b), amended subsec. 
(h) generally. Prior to amendment, subsec. (h) read as 
follows: 

"(h) Report.— Not later than January 1, 1998, the 
Secretary of Defense shall submit to Congress a report 
describing the number and purposes of contracts en- 
tered into under subsection (a) and evaluating the ex- 
tent to which the authority under this section is exer- 
cised to open Major Range and Test Facility Installa- 
tions to commercial test and evaluation activities." 

§ 2682. Facilities for defense agencies 

(a) Maintenance and Repair.— Subject to sub- 
section (c), the maintenance and repair of a real 
property facility for an activity or agency of the 
Department of Defense (other than a military 
department) financed from appropriations for 
military functions of the Department of Defense 
will be accomplished by or through a military 
department designated by the Secretary of De- 
fense. 

(b) Jurisdiction.— Subject to subsection (c), a 
real property facility under the jurisdiction of 
the Department of Defense which is used by an 
activity or agency of the Department of Defense 
(other than a military department) shall be 
under the jurisdiction of a military department 
designated by the Secretary of Defense. 
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(o) Facilities for Intelligence Collection 
or for Special Operations Abroad. — The Sec- 
retary of Defense may waive the requirements of 
subsections (a) and (b) if necessary to provide se- 
curity for authorized intelligence collection or 
special operations activities abroad undertaken 
by the Department of Defense. 

(Added Pub. L. 88-174, title VI, § 609(a)(1), Nov. 7, 
1963, 77 Stat. 329; amended Pub. L. 97-214, 
§ 10(a)(7), July 12, 1982, 96 Stat. 175; Pub. L. 
112-81, div. A, title IX, §926, Dec. 31, 2011, 125 
Stat. 1541.) 

Amendment of Section 

Pub. L. 112-81, div. A, title IX, §926(b), Dec. 
31, 2011, 125 Stat. 1541, provided that, effective 
on Sept. 30, 2015, or the date of the enactment 
of an Act authorizing funds for military con- 
struction for fiscal year 2016, whichever is later, 
this section is amended as follows: 

(1) in subsec. (a), by substituting "The main- 
tenance and repair" for "Subject to subsection 
(c), the maintenance and repair"; 

(2) in subsec. (b), by substituting "A real 
property" for "Subject to subsection (c), a real 
property ' '; and 

(3) by striking out subsec. (c). 
See 2011 Amendment notes below. 

Amendments 

2011— Pub. L. 112-81, § 926(a)(1), (2), designated first 
and second sentences as subsecs. (a) and (b), respec- 
tively, inserted headings, and realigned margins of sub- 
sec. (b). 

Subsec. (a). Pub. L. 112-81, § 926(b)(1), substituted 
"The maintenance and repair" for "Subject to sub- 
section (c), the maintenance and repair". See Effective 
Date of 2011 Amendment note below. 

Pub. L. 112-81, §926(a)(l), substituted "Subject to sub- 
section (c), the maintenance and repair" for "The 
maintenance and repair". 

Subsec. (b). Pub. L. 112-81, § 926(b)(2), substituted "A 
real property" for "Subject to subsection (c), a real 
property". See Effective Date of 2011 Amendment note 
below. 

Pub. L. 112-81, §926(a)(3), substituted "Subject to sub- 
section (c), a real property" for "A real property". 

Subsec. (c). Pub. L. 112-81, § 926(b)(3), struck out sub- 
sec. (c). Text read as follows: "The Secretary of Defense 
may waive the requirements of subsections (a) and (b) 
if necessary to provide security for authorized intel- 
ligence collection or special operations activities 
abroad undertaken by the Department of Defense." See 
Effective Date of 2011 Amendment note below. 

Pub. L. 112-81, § 926(a)(4), added subsec. (c). 

1982 — Pub. L. 97-214 substituted "maintenance and re- 
pair" for "construction, maintenance, rehabilitation, 
repair, alteration, addition, expansion, or extension". 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title IX, § 926(b), Dec. 31, 2011, 
125 Stat. 1541, provided that the amendments made by 
subsec. (b) of that section are effective on Sept. 30, 2015, 
or the date of the enactment of an Act authorizing 
funds for military construction for fiscal year 2016, 
whichever is later. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 



§ 2683. Relinquishment of legislative jurisdiction; 
minimum drinking age on military installa- 
tions 

(a) Notwithstanding any other provision of 
law, the Secretary concerned may, whenever he 
considers it desirable, relinquish to a State, or 
to a Commonwealth, territory, or possession of 
the United States, all or part of the legislative 
jurisdiction of the United States over lands or 
interests under his control in that State, Com- 
monwealth, territory, or possession. Relinquish- 
ment of legislative jurisdiction under this sec- 
tion may be accomplished (1) by filing with the 
Governor (or, if none exists, with the chief exec- 
utive officer) of the State, Commonwealth, ter- 
ritory, or possession concerned a notice of relin- 
quishment to take effect upon acceptance there- 
of, or (2) as the laws of the State, Common- 
wealth, territory, or possession may otherwise 
provide. 

(b) The authority granted by subsection (a) is 
in addition to and not instead of that granted by 
any other provision of law. 

(c) (1) Except as provided in paragraphs (2) and 
(3), the Secretary concerned shall establish and 
enforce as the minimum drinking age on a mili- 
tary installation located in a State the age es- 
tablished by the law of that State as the State 
minimum drinking age. 

(2) (A) In the case of a military installation lo- 
cated — 

(i) in more than one State; or 

(ii) in one State but within 50 miles of an- 
other State or Mexico or Canada, 

the Secretary concerned may establish and en- 
force as the minimum drinking age on that mili- 
tary installation the lowest applicable age. 

(B) In subparagraph (A), the term "lowest ap- 
plicable age" means the lowest minimum drink- 
ing age established by the law — 

(i) of a State in which a military installa- 
tion is located; or 

(ii) of a State or jurisdiction of Mexico or 
Canada that is within 50 miles of such mili- 
tary installation. 

(3) (A) The commanding officer of a military 
installation may waive the requirement of para- 
graph (1) if such commanding officer determines 
that the exemption is justified by special cir- 
cumstances. 

(B) The Secretary of Defense shall define by 
regulations what constitute special circum- 
stances for the purposes of this paragraph. 

(4) In this subsection: 

(A) The term "State" includes the District 
of Columbia. 

(B) The term "minimum drinking age" 
means the minimum age or ages established 
for persons who may purchase, possess, or con- 
sume alcoholic beverages. 

(Added Pub. L. 91-511, title VI, §613(1), Oct. 26, 
1970, 84 Stat. 1226; amended Pub. L. 92-545, title 
VIII, §707, Oct. 25, 1972, 86 Stat. 1154; Pub. L. 
93-283, §3, May 14, 1974, 88 Stat. 141; Pub. L. 
99-145, title XII, § 1224(a), (b)(1), (c)(1), Nov. 8, 
1985, 99 Stat. 728, 729; Pub. L. 99-661, div. A, title 
XIII, §1343(a)(18), Nov. 14, 1986, 100 Stat. 3993; 
Pub. L. 100-526, title I, § 106(b)(2), Oct. 24, 1988, 
102 Stat. 2625.) 
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Amendments 

1988— Subsec. (c)(2)(B). Pub. L. 100-526, § 106(b)(2)(A), 
substituted "the term 'lowest applicable age'" for 
" 'lowest age' ". 

Subsec. (c)(4)(A). Pub. L. 100-526, § 106(b)(2)(B)(i), sub- 
stituted "The term 'State' " for " 'State' ". 

Subsec. (c)(4)(B). Pub. L. 100-526, §106(b)(2)(B)(ii), sub- 
stituted "The term 'minimum' " for " 'Minimum' ". 

1986— Subsec. (b). Pub. L. 99-661 struck out "this" be- 
fore "subsection (a)". 

1985— Pub. L. 99-145, §1224(c)(l), inserted "; minimum 
drinking age on military installations" in section 
catchline. 

Subsec. (b). Pub. L. 99-145, § 1224(b)(1), substituted 
"subsection (a)" for "section". 

Subsec. (c). Pub. L. 99-145, § 1224(a), added subsec. (c). 

1974— Subsec. (a). Pub. L. 93-283 substituted "Sec- 
retary concerned" for "Secretary of a military depart- 
ment". 

1972— Subsec. (a). Pub. L. 92-545 provided for relin- 
quishment of all or part of legislative jurisdiction of 
the United States over lands or interests to Common- 
wealths, territories, or possessions of the United 
States. 

Effective Date of 1985 Amendment 

Section 1224(d) of Pub. L. 99-145 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 473 of Title 50, Appendix, War and Na- 
tional Defense] shall take effect 90 days after the date 
of the enactment of this Act [Nov. 8, 1985]." 

§2684. Cooperative agreements for management 
of cultural resources 

(a) Authority. — The Secretary of Defense or 
the Secretary of a military department may 
enter into a cooperative agreement with a State 
or local government or other entity for the pres- 
ervation, management, maintenance, and im- 
provement of cultural resources located on a 
site authorized by subsection (b) and for the 
conduct of research regarding the cultural re- 
sources. Activities under the cooperative agree- 
ment shall be subject to the availability of funds 
to carry out the cooperative agreement. 

(b) Authorized Cultural Resources Sites. — 
To be covered by a cooperative agreement under 
subsection (a), cultural resources must be lo- 
cated — 

(1) on a military installation; or 

(2) on a site outside of a military installa- 
tion, but only if the cooperative agreement 
will directly relieve or eliminate current or 
anticipated restrictions that would or might 
restrict, impede, or otherwise interfere, 
whether directly or indirectly, with current or 
anticipated military training, testing, or oper- 
ations on a military installation. 

(c) Application op Other Laws.— Section 1535 
and chapter 63 of title 31 shall not apply to a co- 
operative agreement entered into under this sec- 
tion. 

(d) Cultural Resource Defined.— In this sec- 
tion, the term "cultural resource" means any of 
the following: 

(1) A building, structure, site, district, or ob- 
ject eligible for or included in the National 
Register of Historic Places maintained under 
section 101(a) of the National Historic Preser- 
vation Act (16 U.S.C. 470a(a)). 

(2) Cultural items, as that term is defined in 
section 2(3) of the Native American Graves 
Protection and Repatriation Act (25 U.S.C. 
3001(3)). 



(3) An archaeological resource, as that term 
is defined in section 3(1) of the Archaeological 
Resources Protection Act of 1979 (16 U.S.C. 
470bb(l)). 

(4) An archaeological artifact collection and 
associated records covered by section 79 of 
title 36, Code of Federal Regulations. 

(5) An Indian sacred site, as defined in sec- 
tion l(b)(iii) of Executive Order No. 13007. 

(Added Pub. L. 104-201, div. B, title XXVIII, 
§ 2862(a), Sept. 23, 1996, 110 Stat. 2804; amended 
Pub. L. 105-85, div. A, title X, §1073(a)(58), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 110-181, div. B, 
title XXVIII, §2824, Jan. 28, 2008, 122 Stat. 545.) 

References in Text 

Executive Order No. 13007, referred to in subsec. 
(d)(5), is set out under section 1996 of Title 42, The Pub- 
lic Health and Welfare. 

Prior Provisions 

A prior section 2684, added Pub. L. 93-166, title V, 
§ 509(a), Nov. 29, 1973, 87 Stat. 677, related to construc- 
tion of family quarters and limitations on space, prior 
to repeal by Pub. L. 97-214, §§7(1), 12(a), July 12, 1982, 96 
Stat. 173, 176, effective Oct. 1, 1982, and applicable to 
military construction projects, and to construction and 
acquisition of military family housing authorized be- 
fore, on, or after such date. See section 2826 of this 
title. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 2824(a)(1), sub- 
stituted "located on a site authorized by subsection 
(b)" for "on military installations". 

Subsecs. (b) to (d). Pub. L. 110-181, § 2824(a)(2), (3), 
added subsec. (b) and redesignated former subsecs. (b) 
and (c) as (c) and (d), respectively. 

Subsec. (d)(5). Pub. L. 110-181, § 2824(b), added par. (5). 

1997— Subsec. (b). Pub. L. 105-85 struck out ", United 
States Code," after "title 31". 

§ 2684a. Agreements to limit encroachments and 
other constraints on military training, test- 
ing, and operations 

(a) Agreements Authorized. — The Secretary 
of Defense or the Secretary of a military depart- 
ment may enter into an agreement with an eli- 
gible entity or entities described in subsection 
(b) to address the use or development of real 
property in the vicinity of, or ecologically relat- 
ed to, a military installation or military air- 
space for purposes of — 

(1) limiting any development or use of the 
property that would be incompatible with the 
mission of the installation; 

(2) preserving habitat on the property in a 
manner that — 

(A) is compatible with environmental re- 
quirements; and 

(B) may eliminate or relieve current or an- 
ticipated environmental restrictions that 
would or might otherwise restrict, impede, 
or otherwise interfere, whether directly or 
indirectly, with current or anticipated mili- 
tary training, testing, or operations on the 
installation; or 

(3) protecting Clear Zone Areas from use or 
encroachment that is incompatible with the 
mission of the installation. 

(b) Eligible Entities. — An agreement under 
this section may be entered into with any of the 
following: 
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(1) A State or political subdivision of a 
State. 

(2) A private entity that has as its stated 
principal organizational purpose or goal the 
conservation, restoration, or preservation of 
land and natural resources, or a similar pur- 
pose or goal, as determined by the Secretary 
concerned. 

(c) Inapplicability of Certain Contract Re- 
quirements. — Notwithstanding chapter 63 of 
title 31, an agreement under this section that is 
a cooperative agreement or a grant may be used 
to acquire property or services for the direct 
benefit or use of the United States Government. 

(d) Acquisition and Acceptance of Property 
and Interests. — (1) An agreement with an eligi- 
ble entity or entities under this section shall 
provide for — 

(A) the acquisition by the entity or entities 
of all right, title, and interest in and to any 
real property, or any lesser interest in the 
property, as may be appropriate for purposes 
of this section; and 

(B) the sharing by the United States and the 
entity or entities of the acquisition costs in 
accordance with paragraph (3). 

(2) Property or interests may not be acquired 
pursuant to the agreement unless the owner of 
the property or interests consents to the acqui- 
sition. 

(3) An agreement with an eligible entity under 
this section may provide for the management of 
natural resources on, and the monitoring and 
enforcement of any right, title, real property in 
which the Secretary concerned acquires any 
right, title, or interest in accordance with this 
subsection and for the payment by the United 
States of all or a portion of the costs of such 
natural resource management and monitoring 
and enforcement if the Secretary concerned de- 
termines that there is a demonstrated need to 
preserve or restore habitat for the purpose de- 
scribed in subsection (a)(2). Any such payment 
by the United States — 

(A) may be paid in a lump sum and include 
an amount intended to cover the future costs 
of natural resource management and monitor- 
ing and enforcement; and 

(B) may be placed by the eligible entity in 
an interest-bearing account, and any interest 
shall be applied for the same purposes as the 
principal. 

(4) (A) The Secretary concerned shall deter- 
mine the appropriate portion of the acquisition 
costs to be borne by the United States in the 
sharing of acquisition costs of real property, or 
an interest in real property, under paragraph 
Q)(B). 

(B) In lieu of or in addition to making a mone- 
tary contribution toward the cost of acquiring a 
parcel of real property, or an interest therein, 
pursuant to an agreement under this section, 
the Secretary concerned may convey, using the 
authority provided by section 2869 of this title, 
real property described in paragraph (2) of sub- 
section (a) of such section, subject to the limita- 
tion in paragraph (3) of such subsection. 

(C) The portion of acquisition costs borne by 
the United States under subparagraph (A), ei- 
ther through the contribution of funds or excess 



real property, or both, may not exceed an 
amount equal to, at the discretion of the Sec- 
retary concerned — 

(i) the fair market value of any property or 
interest in property to be transferred to the 
United States upon the request of the Sec- 
retary concerned under paragraph (5); or 

(ii) the cumulative fair market value of all 
properties or interests to be transferred to the 
United States under paragraph (5) pursuant to 
an agreement under subsection (a). 

(D) The portion of acquisition costs borne by 
the United States under subparagraph (A) may 
exceed the amount determined under subpara- 
graph (C), but only if— 

(i) the Secretary concerned provides written 
notice to the Committee on Armed Services of 
the Senate and the Committee on Armed Serv- 
ices of the House of Representatives contain- 
ing— 

(I) a certification by the Secretary that 
the military value to the United States of 
the property or interest to be acquired justi- 
fies a payment in excess of the fair market 
value of the property or interest; and 

(II) a description of the military value to 
be obtained; and 

(ii) the contribution toward the acquisition 
costs of the property or interest is not made 
until at least 14 days after the date on which 
the notice is submitted under clause (i) or, if 
earlier, at least 10 days after the date on 
which a copy of the notice is provided in an 
electronic medium pursuant to section 480 of 
this title. 

(E) The contribution of an entity or entities to 
the acquisition costs of real property, or an in- 
terest in real property, under paragraph (1)(B) 
may include, with the approval of the Secretary 
concerned, the following or any combination of 
the following: 

(i) The provision of funds, including funds 
received by such entity or entities from a Fed- 
eral agency outside the Department of Defense 
or a State or local government in connection 
with a Federal, State, or local program. 

(ii) The provision of in-kind services, includ- 
ing services related to the acquisition or 
maintenance of such real property or interest 
in real property. 

(iii) The exchange or donation of real prop- 
erty or any interest in real property. 

(5)(A) The agreement shall require the entity 
or entities to transfer to the United States, 
upon the request of the Secretary concerned, all 
or a portion of the property or interest acquired 
under the agreement or a lesser interest therein. 
No such requirement need be included in the 
agreement if the property or interest is being 
transferred to a State, or the agreement re- 
quires it to be subsequently transferred to a 
State, and the Secretary concerned determines 
that the laws and regulations applicable to the 
future use of such property or interest provide 
adequate assurance that the property concerned 
will be developed and used in a manner appro- 
priate for purposes of this section. The Sec- 
retary shall limit such transfer request to the 
minimum property or interests necessary to en- 
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sure that the property concerned is developed 
and used in a manner appropriate for purposes of 
this section. 

(B) Notwithstanding- subparagraph (A), if all or 
a portion of the property or interest acquired 
under the agreement is subsequently transferred 
to the United States and administrative juris- 
diction over the property is under a Federal offi- 
cial other than a Secretary concerned, the Sec- 
retary concerned and that Federal official shall 
enter into a memorandum of agreement provid- 
ing, to the satisfaction of the Secretary con- 
cerned, for the management of the property or 
interest concerned in a manner appropriate for 
purposes of this section. Such memorandum of 
agreement shall also provide that, should it be 
proposed that the property or interest concerned 
be developed or used in a manner not appro- 
priate for purposes of this section, including de- 
claring the property to be excess to the agency's 
needs or proposing to exchange the property for 
other property, the Secretary concerned may re- 
quest that administrative jurisdiction over the 
property be transferred to the Secretary con- 
cerned at no cost, and, upon such a request 
being made, the administrative jurisdiction over 
the property shall be transferred accordingly. 

(6) The Secretary concerned may accept on be- 
half of the United States any property or inter- 
est to be transferred to the United States under 
the agreement. 

(7) For purposes of the acceptance of property 
or interests under the agreement, the Secretary 
concerned may accept an appraisal or title docu- 
ments prepared or adopted by a non-Federal en- 
tity as satisfying the applicable requirements of 
section 301 of the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 
1970 (42 U.S.C. 4651) or section 3111 of title 40, if 
the Secretary concerned finds that the appraisal 
or title documents substantially comply with 
the requirements. 

(e) Acquisition of Water Rights. — The au- 
thority of the Secretary concerned to enter into 
an agreement under this section for the acquisi- 
tion of real property (or an interest therein) in- 
cludes the authority to support the purchase of 
water rights from any available source when 
necessary to support or protect the mission of a 
military installation. 

(f) Additional Terms and Conditions. — The 
Secretary concerned may require such addi- 
tional terms and conditions in an agreement 
under this section as the Secretary considers ap- 
propriate to protect the interests of the United 
States. 

(g) Annual Reports. — (1) Not later than 
March 1 each year, the Secretary of Defense 
shall, in coordination with the Secretaries of 
the military departments and the Director of 
the Department of Defense Test Resource Man- 
agement Center, submit to the Committees on 
Armed Services of the Senate and the House of 
Representatives a report on the projects under- 
taken under agreements under this section. 

(2) Each report under paragraph (1) shall in- 
clude the following: 

(A) A description of the status of the 
projects undertaken under agreements under 
this section. 

(B) An assessment of the effectiveness of 
such projects, and other actions taken pursu- 



ant to this section, as part of a long-term 
strategy to ensure the sustainability of mili- 
tary test and training ranges, military instal- 
lations, and associated airspace. 

(C) An evaluation of the methodology and 
criteria used to select, and to establish prior- 
ities, for projects undertaken under agree- 
ments under this section. 

(D) A description of any sharing of costs by 
the United States and eligible entities under 
subsection (d) during the preceding year, in- 
cluding a description of each agreement under 
this section providing for the sharing of such 
costs and a statement of the eligible entity or 
entities with which the United States is shar- 
ing such costs. 

(E) Such recommendations as the Secretary 
of Defense considers appropriate for legislative 
or administrative action in order to improve 
the efficiency and effectiveness of actions 
taken pursuant to agreements under this sec- 
tion. 

(h) Funding. — (1) Except as provided in para- 
graph (2), funds authorized to be appropriated 
for operation and maintenance of the Army, 
Navy, Marine Corps, Air Force, or Defense-wide 
activities may be used to enter into agreements 
under this section. 

(2) In the case of a military installation oper- 
ated primarily with funds authorized to be ap- 
propriated for research, development, test, and 
evaluation, funds authorized to be appropriated 
for the Army, Navy, Marine Corps, Air Force, or 
Defense-wide activities for research, develop- 
ment, test, and evaluation may be used to enter 
into agreements under this section with respect 
to the installation. 

(i) Definitions.— In this section: 

(1) The term "Secretary concerned" means 
the Secretary of Defense or the Secretary of a 
military department. 

(2) The term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern Marianas, 
and the territories and possessions of the 
United States. 

(3) The term "Clear Zone Area" means an 
area immediately beyond the end of the run- 
way of an airfield that is needed to ensure the 
safe and unrestricted passage of aircraft in 
and over the area. 

(Added Pub. L. 107-314, div. B, title XXVIII, 
§ 2811(a), Dec. 2, 2002, 116 Stat. 2705; amended 
Pub. L. 109-163, div. B, title XXVIII, §2822, Jan. 
6, 2006, 119 Stat. 3513; Pub. L. 109-364, div. B, title 
XXVIII, § 2811(g), Oct. 17, 2006, 120 Stat. 2473; 
Pub. L. 110-181, div. B, title XXVIII, §2825, Jan. 
28, 2008, 122 Stat. 545; Pub. L. 111-84, div. A, title 
X, §1073(a)(27), Oct. 28, 2009, 123 Stat. 2474; Pub. 
L. 111-383, div. A, title X, §1075(b)(43), Jan. 7, 
2011, 124 Stat. 4371; Pub. L. 112-81, div. B, title 
XXVIII, §2813, Dec. 31, 2011, 125 Stat. 1687.) 

Amendments 

2011— Subsec. (a)(3). Pub. L. 112-81, §2813(1), added par. 
(3). 

Subsec. (c). Pub. L. 112-81, §2813(2), amended subsec. 
(c) generally. Prior to amendment, text read as follows: 
"Chapter 63 of title 31 shall not apply to any agreement 
entered into under this section." 

Subsec. (d)(3). Pub. L. 112-81, §2813(3)(A), Inserted 
", and the monitoring and enforcement of any right, 



Page 1641 



TITLE 10— ARMED FORCES 



§2685 



title, or interest in," after "resources on" and "and 
monitoring and enforcement" after "natural resource 
management ", and inserted at end "Any such payment 
by the United States — 

"(A) may be paid In a lump sum and include an 
amount intended to cover the future costs of natural 
resource management and monitoring and enforce- 
ment; and 

"(B) may be placed by the eligible entity in an in- 
terest-bearing account, and any interest shall be ap- 
plied for the same purposes as the principal." 
Subsec. (d)(5). Pub. L. 112-81, §2813(3)(B), designated 
existing provisions as subpar. (A), Inserted after first 
sentence "No such requirement need be included in the 
agreement if the property or Interest is being trans- 
ferred to a State, or the agreement requires it to be 
subsequently transferred to a State, and the Secretary 
concerned determines that the laws and regulations ap- 
plicable to the future use of such property or interest 
provide adequate assurance that the property con- 
cerned will be developed and used in a manner appro- 
priate for purposes of this section.", and added subpar. 
(B). 

Subsec. (g)(1). Pub. L. 111-383 substituted "March 1 
each year" for "March 1, 2007, and annually there- 
after". 

Subsec. (i)(3). Pub. L. 112-81, §2813(4), added par. (3). 

2009— Subsec. (g)(2). Pub. L. 111-84 substituted "the 
following" for "the following the following" in intro- 
ductory provisions. 

2008— Subsec. (d)(3), (4). Pub. L. 110-181, § 2825(a), 
added par. (3) and redesignated former par. (3) as (4). 
Former par. (4) redesignated (5). 

Subsec. (d)(4)(C). Pub. L. 110-181, § 2825(b)(2), sub- 
stituted "equal to, at the discretion of the Secretary 
concerned — " and els. (i) and (il) for "equal to the fair 
market value of any property or Interest to be trans- 
ferred to the United States upon the request of the Sec- 
retary concerned under paragraph (4)." 

Subsec. (d)(4)(D), (E). Pub. L. 110-181, § 2825(b)(1), (3), 
added subpar. (D) and redesignated former subpar. (D) 
as (E). 

Subsec. (d)(5) to (V). Pub. L. 110-181, § 2825(a)(1), redes- 
ignated pars. (4) to (6) as (5) to (7), respectively. 

2006— Subsec. (a). Pub. L. 109-163, § 2822(a)(1), In intro- 
ductory provisions, inserted "or entities" after "en- 
tity" and substituted "in the vicinity of, or ecologi- 
cally related to, a military installation or military air- 
space" for "in the vicinity of a military installation". 

Subsec. (d)(1). Pub. L. 109-163, §2822(a)(2)(A)(i), 
(b)(1)(A), inserted "or entities" after "eligible entity" 
and substituted "shall provide" for "may provide" in 
introductory provisions. 

Subsec. (d)(1)(A). Pub. L. 109-163, §2822(a)(2)(A)(ii), in- 
serted "or entities" after "the entity". 

Subsec. (d)(1)(B). Pub. L. 109-163, § 2822(b)(1)(B), added 
subpar. (B) and struck out former subpar. (B) which 
read as follows: "the sharing by the United States and 
the entity of the acquisition costs." 

Subsec. (d)(3). Pub. L. 109-364 added subpar. (B), redes- 
ignated former subpars. (B) and (C) as (C) and (D), re- 
spectively, and in subpar. (C) substituted "under sub- 
paragraph (A), either through the contribution of funds 
or excess real property, or both," for "in the sharing of 
acquisition costs of real property, or an interest in real 
property, under paragraph (1)(B)". 

Pub. L. 109-163, § 2822(b)(3), added par. (3). Former par. 
(3) redesignated (4). 

Pub. L. 109-163, § 2822(a)(2)(B), Inserted "or entities" 
after "the entity". 

Subsec. (d)(4) to (6). Pub. L. 109-163, § 2822(b)(2), redes- 
ignated pars. (3) to (5) as (4) to (6), respectively. 

Subsecs. (g) to (i). Pub. L. 109-163, § 2822(c), added sub- 
sec. (g) and redesignated former subsecs. (g) and (h) as 
(h) and (i), respectively. 



§ 2685. Adjustment of or surcharge on selling 
prices in commissary stores to provide funds 
for construction and improvement of com- 
missary store facilities 

(a) Adjustment or Surcharge Authorized.— 
Notwithstanding- any other provision of law, the 
Secretary of Defense may, for the purposes of 
this section, provide for an adjustment of, or 
surcharge on, sales prices of goods and services 
sold in commissary store facilities. 

(b) Use for Construction, Repair, Improve- 
ment, and Maintenance. — (1) The Secretary of 
Defense may use the proceeds from the adjust- 
ments or surcharges authorized by subsection 
(a) only— 

(A) to acquire (including acquisition by 
lease), construct, convert, expand, improve, 
repair, maintain, and equip the physical infra- 
structure of commissary stores and central 
product processing facilities of the defense 
commissary system; and 

(B) to cover environmental evaluation and 
construction costs related to activities de- 
scribed in paragraph (1), including costs for 
surveys, administration, overhead, planning, 
and design. 

(2) In paragraph (1), the term "physical infra- 
structure" includes real property, utilities, and 
equipment (installed and free standing and in- 
cluding computer equipment), necessary to pro- 
vide a complete and usable commissary store or 
central product processing facility. 

(c) Advance Obligation.— The Secretary of 
Defense, with the approval of the Director of the 
Office of Management and Budget, may obligate 
anticipated proceeds from the adjustments or 
surcharges authorized by subsection (a) for any 
use specified in subsection (b) or (d), without re- 
gard to fiscal year limitations, if the Secretary 
determines that such obligation is necessary to 
carry out any use of such adjustments or sur- 
charges specified in subsection (b) or (d). 

(d) Cooperation With Nonappropriated Fund 
Instrumentalities.— (1) The Secretary of De- 
fense may authorize a nonappropriated fund in- 
strumentality of the United States to enter into 
a contract for construction of a shopping mall 
or similar facility for a commissary store and 
one or more nonappropriated fund instrumental- 
ity activities. The Secretary may use the pro- 
ceeds of adjustments or surcharges authorized 
by subsection (a) to reimburse the nonappropri- 
ated fund instrumentality for the portion of the 
cost of the contract that is attributable to con- 
struction of the commissary store or to pay the 
contractor directly for that portion of such cost. 

(2) In paragraph (1), the term "construction", 
with respect to a facility, includes acquisition, 
conversion, expansion, installation, or other im- 
provement of the facility. 

(e) Other Sources of Funds for Construc- 
tion and Improvements. — Revenues received by 
the Secretary of Defense from the following 
sources or activities of commissary store facili- 
ties shall be available for the purposes set forth 
in subsections (b), (c), and (d): 

(1) Sale of recyclable materials. 

(2) Sale of excess and surplus property. 

(3) License fees. 

(4) Royalties. 
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(5) Fees paid by sources of products in order 
to obtain favorable display of the products for 
resale, known as business related management 
fees. 

(Added Pub. L. 93-552, title VI, §611, Dec. 27, 1974, 
88 Stat. 1765; amended Pub. L. 95-82, title VI, 
§614, Aug. 1, 1977, 91 Stat. 380; Pub. L. 97-321, 
title VIII, §804, Oct. 15, 1982, 96 Stat. 1572; Pub. 
L. 103-337, div. B, title XXVIII, §2851, Oct. 5, 1994, 
108 Stat. 3072; Pub. L. 105-85, div. A, title III, 
§374, Nov. 18, 1997, 111 Stat. 1707; Pub. L. 106-398, 
§1 [[div. A], title III, § 333(a), (b)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-60.) 

Amendments 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title III, 
§333(b)(l)], substituted "Secretary of Defense" for 
"Secretary of a military department, under regulations 
established by him and approved by the Secretary of 

DsfBIlSB " 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title III, 
§ 333(a)], amended heading and text of subsec. (b) gener- 
ally. Prior to amendment, text read as follows: "The 
Secretary of a military department, under regulations 
established by him and approved by the Secretary of 
Defense, may use the proceeds from the adjustments or 
surcharges authorized by subsection (a) to acquire, con- 
struct, convert, expand, install, or otherwise improve 
commissary store facilities at defense installations and 
for related environmental evaluation and construction 
costs, including surveys, administration, overhead, 
planning, and design." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title III, 
§333(b)(2)], substituted "Secretary of Defense, with the 
approval of" for "Secretary of a military department, 
with the approval of the Secretary of Defense and" and 
"Secretary determines" for "Secretary of the military 
department determines". 

Subsec. (d)(1). Pub. L. 106-398, §1 [[div. A], title III, 
§333(b)(3)], substituted "Secretary of Defense" for 
"Secretary of a military department". 

1997— Subsecs. (a) to (d). Pub. L. 105-85, § 374(b), in- 
serted subsec. headings. 

Subsec. (e). Pub. L. 105-85, § 374(a), added subsec. (e). 

1994— Subsec. (c). Pub. L. 103-337, § 2851(b), inserted 
"or (d)" after "subsection (b)" in two places. 

Subsec. (d). Pub. L. 103-337, § 2851(a), added subsec. (d). 

1982— Subsec. (c). Pub. L. 97-321 added subsec. (c). 

1977— Subsec. (b). Pub. L. 95-82 struck out "within the 
United States" after "defense installations". 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title III, § 333(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-60, provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect on October 1, 2001." 

§2686. Utilities and services: sale; expansion and 
extension of systems and facilities 

(a) Under such regulations and for such peri- 
ods and at such prices as he may prescribe, the 
Secretary concerned or his designee may sell or 
contract to sell to purchasers within or in the 
immediate vicinity of an activity of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard, 
as the case may be, any of the following utilities 
and related services, if it is determined that 
they are not available from another local source 
and that the sale is in the interest of national 
defense or in the public interest: 

(1) Electric power. 

(2) Steam. 

(3) Compressed air. 

(4) Water. 

(5) Sewage and garbage disposal. 



(6) Natural, manufactured, or mixed gas. 

(7) Ice. 

(8) Mechanical refrigeration. 

(9) Telephone service. 

(b) Proceeds of sales under subsection (a) shall 
be credited to the appropriation currently avail- 
able for the supply of that utility or service. 

(c) To meet local needs the Secretary con- 
cerned may make minor expansions and exten- 
sions of any distributing system or facility 
within an activity through which a utility or 
service is furnished under subsection (a). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 141, §2481; Pub. 
L. 86-156, Aug. 14, 1959, 73 Stat. 338; renumbered 
§2686, Pub. L. 105-85, div. A, title III, § 371(b)(1), 
Nov. 18, 1997, 111 Stat. 1705.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2481(a) 


5:626s. 


July 30, 1947, ch. 394. 61 




5:626s-l (less words be- 


Stat. 675; Aug-. 8. 1949, 




tween semicolon and 


ch. 403, §5, 63 Stat. 576. 




colon). 






10:1269. 






10:1269a (less words be- 






tween semicolon and 






colon). 






34:553a. 






34:553b (less words be- 






tween semicolon and 






colon). 




2481(b) 


5:626s-l (words between 
semicolon and colon). 

10:1269a (words between 
semicolon and colon). 

34:553b (words between 
semicolon and colon). 




2481(c) 


5:626s-2. 
10:1269b. 
34:553c. 





In subsection (a), the words "within his establish- 
ment", "of time", and the opening clauses of 5:626s-l, 
10:1269a, and 34:553b, are omitted as surplusage. The 
words "not available from another local source" are 
substituted for the words "not otherwise available from 
local private or public sources". 

In subsection (b), the words "of sales under sub- 
section (a)" are substituted for the words "received for 
any such utilities and related services sold pursuant to 
the authority of said sections". The words "or appro- 
priations" are omitted as surplusage. 

Prior Provisions 

A prior section 2686, added Pub. L. 95-82, title V, 
§ 504(a)(1), Aug. 1, 1977, 91 Stat. 371; amended Pub. L. 

95- 356, title V, § 503(a), Sept. 8, 1978, 92 Stat. 579; Pub. L. 

96- 125, title V, § 502(a), Nov. 26, 1979, 93 Stat. 940; Pub. 
L. 96-418, title V, § 504(a), Oct. 10, 1980, 94 Stat. 1765, re- 
lated to military family housing leases, prior to repeal 
by Pub. L. 97-214, §§7(1), 12(a), July 12, 1982, 96 Stat. 173, 
176, effective Oct. 1, 1982, and applicable to military 
construction projects, and to construction and acquisi- 
tion of military family housing authorized before, on, 
or after such date. See section 2828(a), (b) of this title. 

Amendments 

1997— Pub. L. 105-85 renumbered section 2481 of this 
title as this section. 

1959— Subsec. (a). Pub. L. 86-156, §1(1), substituted 
"concerned" for "of a military department" and in- 
serted "or Coast Guard," after "Marine Corps,". 

Subsec. (c). Pub. L. 86-156, §1(2), struck out "of the 
military department" after "Secretary". 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
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ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2687. Base closures and realignments 

(a) Notwithstanding- any other provision of 
law, no action may be taken to effect or imple- 
ment — 

(1) the closure of any military installation 
at which at least 300 civilian personnel are au- 
thorized to be employed; 

(2) any realignment with respect to any 
military installation referred to in paragraph 
(1) involving a reduction by more than 1,000, or 
by more than 50 percent, in the number of ci- 
vilian personnel authorized to be employed at 
such military installation at the time the Sec- 
retary of Defense or the Secretary of the mili- 
tary department concerned notifies the Con- 
gress under subsection (b) of the Secretary's 
plan to close or realign such installation; or 

(3) any construction, conversion, or rehabili- 
tation at any military facility other than a 
military installation referred to in clause (1) 
or (2) which will or may be required as a result 
of the relocation of civilian personnel to such 
facility by reason of any closure or realign- 
ment to which clause (1) or (2) applies, 

unless and until the provisions of subsection (b) 
are complied with. 

(b) No action described in subsection (a) with 
respect to the closure of, or a realignment with 
respect to, any military installation referred to 
in such subsection may be taken unless and 
until — 

(1) the Secretary of Defense or the Secretary 
of the military department concerned notifies 
the Committee on Armed Services of the Sen- 
ate and the Committee on Armed Services of 
the House of Representatives, as part of an an- 
nual request for authorization of appropria- 
tions to such Committees, of the proposed 
closing or realignment and submits with the 
notification — 

(A) an evaluation of the fiscal, local eco- 
nomic, budgetary, environmental, strategic, 
and operational consequences of such clo- 
sure or realignment; and 

(B) the criteria used to consider and rec- 
ommend military installations for such clo- 
sure or realignment, which shall include at a 
minimum consideration of — 

(i) the ability of the infrastructure (in- 
cluding transportation infrastructure) of 
both the existing and receiving commu- 
nities to support forces, missions, and per- 
sonnel as a result of such closure or re- 
alignment; and 

(ii) the costs associated with community 
transportation infrastructure improve- 
ments as part of the evaluation of cost 
savings or return on investment of such 
closure or realignment; and 

(2) a period of 30 legislative days or 60 cal- 
endar days, whichever is longer, expires fol- 
lowing the day on which the notice and eval- 
uation referred to in clause (1) have been sub- 



mitted to such committees, during which pe- 
riod no irrevocable action may be taken to ef- 
fect or implement the decision. 

(c) This section shall not apply to the closure 
of a military installation, or a realignment with 
respect to a military installation, if the Presi- 
dent certifies to the Congress that such closure 
or realignment must be implemented for reasons 
of national security or a military emergency. 

(d) (1) After the expiration of the period of time 
provided for in subsection (b)(2) with respect to 
the closure or realignment of a military instal- 
lation, funds which would otherwise be available 
to the Secretary to effect the closure or realign- 
ment of that installation may be used by him 
for such purpose. 

(2) Nothing in this section restricts the au- 
thority of the Secretary to obtain architectural 
and engineering services under section 2807 of 
this title. 

(e) In this section: 

(1) The term "military installation" means 
a base, camp, post, station, yard, center, 
homeport facility for any ship, or other activ- 
ity under the jurisdiction of the Department 
of Defense, including any leased facility, 
which is located within any of the several 
States, the District of Columbia, the Common- 
wealth of Puerto Rico, American Samoa, the 
Virgin Islands, the Commonwealth of the 
Northern Mariana Islands, or Guam. Such 
term does not include any facility used pri- 
marily for civil works, rivers and harbors 
projects, or flood control projects. 

(2) The term "civilian personnel" means di- 
rect-hire, permanent civilian employees of the 
Department of Defense. 

(3) The term "realignment" includes any ac- 
tion which both reduces and relocates func- 
tions and civilian personnel positions, but 
does not include a reduction in force resulting 
from workload adjustments, reduced personnel 
or funding levels, skill imbalances, or other 
similar causes. 

(4) The term "legislative day" means a day 
on which either House of Congress is in ses- 
sion. 

(f) If the Secretary of Defense or the Secretary 
of the military department concerned deter- 
mines, pursuant to the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et seq.), that a 
significant transportation impact will occur at 1 
a result of an action described in subsection (a), 
the action may not be taken unless and until 
the Secretary of Defense or the Secretary of the 
military department concerned — 

(1) analyzes the adequacy of transportation 
infrastructure at and in the vicinity of each 
military installation that would be impacted 
by the action; 

(2) concludes consultation with the Sec- 
retary of Transportation with regard to such 
impact; 

(3) analyzes the impact of the action on local 
businesses, neighborhoods, and local govern- 
ments; and 

(4) includes in the notification required by 
subsection (b)(1) a description of how the Sec- 



1 So in original. Probably should be "as". 
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retary intends to remediate the significant 
transportation impact. 

(Added Pub. L. 95-82, title VI, § 612(a), Aug. 1, 
1977, 91 Stat. 379; amended Pub. L. 95-356, title 
VIII, §805, Sept. 8, 1978, 92 Stat. 586; Pub. L. 
97-214, § 10(a)(8), July 12, 1982, 96 Stat. 175; Pub. 
L. 98-525, title XIV, §1405(41), Oct. 19, 1984, 98 
Stat. 2624; Pub. L. 99-145, title XII, § 1202(a), Nov. 
8, 1985, 99 Stat. 716; Pub. L. 100-180, div. A, title 
XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161; Pub. L. 
101-510, div. B, title XXIX, §2911, Nov. 5, 1990, 104 
Stat. 1819; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 110-417, div. B, title XXVIII, 
§ 2823(a), Oct. 14, 2008, 122 Stat. 4730; Pub. L. 
112-81, div. B, title XXVII, §2704, Dec. 31, 2011, 125 
Stat. 1682.) 

References in Text 

The National Environmental Policy Act of 1969, re- 
ferred to In subsec. (f), is Pub. L. 91-190, Jan. 1, 1970, 83 
Stat. 852, which Is classified generally to chapter 55 
(§4321 et seq.) of Title 42, The Public Health and Wel- 
fare. For complete classification of this Act to the 
Code, see Short Title note set out under section 4321 of 
Title 42 and Tables. 

Amendments 

2011— Subsec. (b)(1). Pub. L. 112-81, § 2704(a), sub- 
stituted "notification — " for "notification", inserted 
subpar. (A) designation before "an evaluation", and 
added subpar. (B). 

Subsec. (f). Pub. L. 112-81, § 2704(b), added subsec. (f). 

2008— Subsec. (e)(1). Pub. L. 110-417 inserted "the 
Commonwealth of the Northern Mariana Islands," after 
"Virgin Islands,". 

1999— Subsec. (b)(1). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (b)(1). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and House of Representatives". 

1990— Subsec. (e)(1). Pub. L. 101-510 inserted "home- 
port facility for any ship," after "center," and sub- 
stituted "under the jurisdiction of the Department of 
Defense, including any leased facility," for "under the 
jurisdiction of the Secretary of a military depart- 
ment". 

1987— Subsec. (e). Pub. L. 100-180 inserted "The term" 
after each par. designation and revised first word in 
quotes in each par. to make initial letter of such word 
lowercase. 

1985 — Pub. L. 99-145 amended section generally, there- 
by applying the section only to closure of bases with 
more than 300 civilian personnel authorized to be em- 
ployed and to realignments involving a reduction by 
more than 1,000, or by more than 50 percent, in the 
number of civilian personnel authorized to be employed 
at bases with more than 300 authorized civilian employ- 
ees, striking out advance public notice required by the 
Secretary of Defense or the Secretary of the military 
department concerned when an installation is a can- 
didate for closure or realignment, requiring that all 
base closure or realignment proposals be submitted to 
the Committee on Armed Services of the Senate and of 
the House of Representatives as part of the annual 
budget request and that such proposals contain an eval- 
uation of the fiscal, local economic, budgetary, envi- 
ronmental, strategic, and operational consequences of 
such action, providing that no irrevocable action to im- 
plement the closure to realignment could be taken 
until the expiration of 30 legislative days or 60 calendar 
days, whichever is longer, and making explicit the au- 
thority of the Secretary to obtain architectural and en- 



gineering services under section 2807 of this title and to 
use funds that would otherwise be available to effect 
the closure or realignment after expiration of the no- 
tice period. 

1984— Subsec. (a)(2). Pub. L. 98-525, § 1405(41)(A), sub- 
stituted "1,000" for "one thousand". 

Subsec. (b)(2). Pub. L. 98-525, § 1405(41)(B), inserted 
"(42 U.S.C. 4321 et seq.)". 

Subsec. (b)(4). Pub. L. 98-525, §1405(41)(C), substituted 
"60" for "sixty". 

Subsec. (d)(1)(B). Pub. L. 98-525, § 1405(41)(D), sub- 
stituted "300" for "three hundred". 

1982— Subsec. (d)(1). Pub. L. 97-214 substituted "a 
base, camp, post, station, yard, center, or other activ- 
ity under the jurisdiction of the Secretary of a military 
department" for "any camp, post, station, base, yard, 
or other facility under the authority of the Department 
of Defense". 

1978— Subsec. (d)(1)(B). Pub. L. 95-356 substituted 
"three hundred" for "five hundred". 

Effective Date of 1985 Amendment 

Section 1202(b) of Pub. L. 99-145 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to closures and realignments com- 
pleted on or after the date of the enactment of this Act 
[Nov. 8, 1985], except that any action taken to effect or 
implement any closure or realignment for which a pub- 
lic announcement was made pursuant to section 
2687(b)(1) of title 10, United States Code, after April 1, 
1985, and before the date of enactment of this Act shall 
be subject to the provisions of section 2687 of such title 
as in effect on the day before such date of enactment." 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

Short Title of 1988 Amendment 

Pub. L. 100-526, §1, Oct. 24, 1988, 102 Stat. 2623, pro- 
vided that: "This Act [amending sections 1095a, 2324, 
2683, and 4415 of this title, enacting provisions set out 
as notes under this section and sections 154 and 2306 of 
this title, and amending provisions set out as notes 
under section 2324 of this title] may be cited as the 'De- 
fense Authorization Amendments and Base Closure and 
Realignment Act'." 

Effective Date of 1994 Amendments by Section 
2813(d)(1) AND (2) OF PUB. L. 103-337 

Pub. L. 103-337, div. B, title XXVIII, § 2813(d)(3), Oct. 
5, 1994, 108 Stat. 3055, provided that: "The amendments 
made by paragraphs (1) and (2) [amending section 
209(10) of Pub. L. 100-526 and section 2910(9) of Pub. L. 
101-510, set out below] shall take effect as if included in 
the amendments made by section 2918 of the National 
Defense Authorization Act for Fiscal Year 1994 (Public 
Law 103-160; 107 Stat. 1927)." 

Effective Date of 1991 Amendments by Section 344 
of Pub. L. 102-190 

Pub. L. 102-190, div. A, title III, § 344(c), Dec. 5, 1991, 
105 Stat. 1346, provided that: "The amendments made 
by this section [amending provisions set out as notes 
below] shall apply with regard to the transfer or dis- 
posal of any real property or facility pursuant to title 
II of the Defense Authorization Amendments and Base 
Closure and Realignment Act [Pub. L. 100-526, set out 
below] or the Defense Base Closure and Realignment 
Act of 1990 [part A of title XXIX of div. B of Pub. L. 
101-510, set out below] occurring on or after the date of 
the enactment of this Act [Dec. 5, 1991]." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
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and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Authority To Complete Specific Base Closure and 
Realignment Recommendations 

Pub. L. 112-81, div. B, title XXVII, §2703, Dec. 31, 2011, 
125 Stat. 1681, provided that: 

"(a) Limited Authority to Extend Implementation 
Period. — The Secretary of Defense shall — 

"(1) complete all closures and realignments rec- 
ommended in the report of the Base Closure and Re- 
alignment Commission transmitted by the President 
to Congress in accordance with section 2914(e) of the 
Defense Base Closure and Realignment Act of 1990 
(part A of title XXIX of Public Law 101-510; 10 U.S.C. 
2687 note), as expeditiously as possible; and 

"(2) complete the closure of the Umatilla Chemical 
Depot, Oregon, as recommended in the report of the 
Base Closure and Realignment Commission transmit- 
ted by the President to Congress in accordance with 
section 2914(e) of the Defense Base Closure and Re- 
alignment Act of 1990 (part A of title XXIX of Public 
Law 101-510; 10 U.S.C. 2687 note)— 

"(A) without regard to any condition contained in 
that recommendation; and 

"(B) not later than one year after the completion 
of the chemical demilitarization mission in accord- 
ance with the Chemical Weapons Convention Trea- 
ty. 

"(b) Implementation. — Notwithstanding any other 
provision of law, the Secretary of Defense shall carry 
out the authority provided under subsection (a), and 
any related property management and disposal activi- 
ties, in accordance with the procedures and authorities 
under the Defense Base Closure and Realignment Act of 
1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note)." 

Support for Realignment of Military Installa- 
tions and Relocation of Military Personnel on 
Guam 

Pub. L. 112-81, div. B, title XXVIII, §2841, Dec. 31, 
2011, 125 Stat. 1696, provided that: 

"(a) Management of Workforce Health Care. — Sub- 
ject to subsection (b), the Secretary of the Navy may 
not award any additional Navy or Marine Corps con- 
struction project or associated task order on Guam as- 
sociated with the Record of Decision for the Guam and 
CNMI Military Relocation dated September 2010 if the 
aggregate of the number of employees holding a visa 
described in section 101(a)(15)(H)(ii)(b) of the Immigra- 
tion and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)(b); 
known as 'H-2B workers') to support such relocation 
exceeds 2,000 until the Secretary of the Navy certifies 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] that a system of 
health care for the H-2B workers is available. 

"(b) System of Health Care. — The health care sys- 
tem required to be certified in subsection (a) shall — 
"(1) include a comprehensive medical plan for the 
H-2B workers; 

"(2) include comprehensive planning and coordina- 
tion with contractor-provided healthcare services and 
with Guam's civilian and military healthcare com- 
munity; and 

"(3) access local healthcare assets to help meet the 
health care needs of the H-2B workers. 
"(c) Elements of Medical Plan. — The comprehen- 
sive medical plan referred to in subsection (b)(1) shall — 

"(1) address significant health issues, injury, or se- 
ries of injuries in addition to basic first responder 
medical services for H-2B workers; 

"(2) provide pre-deployment health screening at the 
country of origin of H-2B workers, ensuring — 



"(A) all major or chronic disease conditions of 
concern are identified; 

"(B) proper immunizations are administered; 

"(C) screening for tuberculosis and communicable 
diseases are conducted; and 

"(D) all H-2B workers are fit and healthy for 
work prior to deployment; 

"(3) provide that an arrival health screening proc- 
ess is developed to ensure the H-2B workers are fit to 
work and that the risk of spreading communicable 
diseases to the resident population is minimized; and 
"(4) provide comprehensive on-site medical serv- 
ices, including emergency medical care for the H-2B 
workers, primary health care to include care for 
chronic diseases, preventive services and acute care 
delivery, and accessible prescription services main- 
taining oversight, authorization access, and delivery 
of prescription medications to the workforce. 
"(d) Savings Clause. — Nothing in this section shall 
be construed as requiring the Secretary of the Navy to 
establish a United States Government-sponsored or 
funded health care system required to be certified in 
subsection (a) or to be responsible in any way for the 
administration of a health care system or plan or the 
provision of health care services for the H-2B workers 
identified in subsection (a)." 

Pub. L. 111-84, div. B, title XXVIII, §2832(a)-(c), Oct. 
28, 2009, 123 Stat. 2669, 2670, provided that: 

"(a) Special Purpose Entity Defined. — In this sec- 
tion, the term 'special purpose entity' means any pri- 
vate person, corporation, firm, partnership, company, 
State or local government, or authority or instrumen- 
tality of a State or local government that the Sec- 
retary of Defense determines is capable of producing 
military family housing or providing utilities to sup- 
port the realignment of military installations and the 
relocation of military personnel on Guam. 

"(b) Report on Intended Use Special Purpose Enti- 
ties. — 

"(1) Report required. — Not later than 180 days 
after the date of the enactment of this Act [Oct. 28, 
2009], the Secretary of Defense shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report describing the 
intended use of special purpose entities to provide 
military family housing or utilities to support the re- 
alignment of military installations and the reloca- 
tion of military personnel on Guam. 

"(2) Notice and wait. — The Secretary of Defense 
may not authorize the use of special use entities as 
described in paragraph (1) until the end of the 30-day 
period (15-day period if the report is submitted elec- 
tronically) beginning on the date on which the report 
required by such paragraph is submitted. 
"(c) Applicability of Unified Facilities Criteria. — 

"(1) Applicability to section 2350K contribu- 
tions.— [Amended section 2824(c)(4) of Pub. L. 110-417, 
set out as a note below] 

"(2) Applicability to special purpose entity con- 
tributions. — The unified facilities criteria promul- 
gated by the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics and dated May 29, 
2002, and any successor to such criteria shall be the 
minimum standard applicable to projects funded 
using contributions provided by a special purpose en- 
tity. 

"(3) Report. — Not later than 180 days after the date 
of the enactment of this Act [Oct. 28, 2009], the Sec- 
retary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] a report containing an evaluation of 
various options, including a preferred option, that 
the Secretary could utilize to comply with the uni- 
fied facilities criteria referred to in paragraph (2) in 
the acquisition of military housing on Guam in con- 
nection with the realignment of military installa- 
tions and the relocation of military personnel on 
Guam. In preparing the report, the Secretary shall 
consider the impact of— 
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"(A) increasing- the overseas housing allowance 
for members of the Armed Forces serving on Guam; 
and 

"(B) providing a direct Federal subsidy to public- 
private ventures." 
Pub. L. 111-84, div. B, title XXVIII, §2835, Oct. 28, 2009, 
123 Stat. 2674, as amended by Pub. L. 111-383, div. A, 
title X, §1075(d)(24), Jan. 7, 2011, 124 Stat. 4374, provided 
that: 

"(a) Interagency Coordination Group. — There is 
hereby established the Interagency Coordination Group 
of Inspectors General for Guam Realignment (in this 
section referred to as the 'Interagency Coordination 
Group') — 

"(1) to provide for the objective conduct and super- 
vision of audits and investigations relating to the 
programs and operations funded with amounts appro- 
priated or otherwise made available for military con- 
struction on Guam in connection with the realign- 
ment of military installations and the relocation of 
military personnel on Guam; and 

"(2) to provide for coordination of, and recom- 
mendations on, policies designed — 

"(A) to promote economic efficiency and effec- 
tiveness in the administration of the programs and 
operations described in paragraph (1); and 

"(B) to prevent and detect waste, fraud, and abuse 
in such programs and operations. 
"(b) Membership. — 

"(1) Chairperson. — The Inspector General of the 
Department of Defense shall serve as chairperson of 
the Interagency Coordination Group. 

"(2) Additional members. — Additional members of 
the Interagency Coordination Group shall include the 
Inspector General of the Department of Interior and 
the Inspector General of such other Federal agencies 
as the chairperson considers appropriate to carry out 
the duties of the Interagency Coordination Group. 
"(c) Duties. — 

"(1) Oversight op guam construction. — It shall be 
the duty of the Interagency Coordination Group to 
conduct, supervise, and coordinate audits and inves- 
tigations of the treatment, handling, and expenditure 
of amounts appropriated or otherwise made available 
for military construction on Guam and of the pro- 
grams, operations, and contracts carried out utilizing 
such funds, including — 

"(A) the oversight and accounting of the obliga- 
tion and expenditure of such funds; 

"(B) the monitoring and review of construction 
activities funded by such funds; 

"(C) the monitoring and review of contracts fund- 
ed by such funds; 

"(D) the monitoring and review of the transfer of 
such funds and associated information between and 
among departments, agencies, and entities of the 
United States and private and nongovernmental en- 
tities; 

"(E) the maintenance of records on the use of 
such funds to facilitate future audits and investiga- 
tions of the use of such fund; and 

"(F) the monitoring and review of the implemen- 
tation of the Defense Posture Review Initiative re- 
lating to the realignment of military installations 
and the relocation of military personnel on Guam. 
"(2) Other duties related to oversight. — The 
Interagency Coordination Group shall establish, 
maintain, and oversee such systems, procedures, and 
controls as the Interagency Coordination Group con- 
siders appropriate to discharge the duties under para- 
graph (1). 

"(3) Oversight plan. — The chairperson of the Inter- 
agency Coordination Group shall prepare an annual 
oversight plan detailing planned audits and reviews 
related to the Guam realignment. 
"(d) Assistance From Federal Agencies. — 

"(1) Provision op assistance.— Upon request of the 
Interagency Coordination Group for information or 
assistance from any department, agency, or other en- 
tity of the Federal Government, the head of such en- 



tity shall, insofar as is practicable and not in con- 
travention of any existing law, furnish such informa- 
tion or assistance to the Interagency Coordination 
Group. 

"(2) Reporting op refused assistance. — Whenever 
information or assistance requested by the Inter- 
agency Coordination Group is, in the judgment of the 
chairperson of the Interagency Coordination Group, 
unreasonably refused or not provided, the chairperson 
shall report the circumstances to the Secretary of 
Defense and to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] with- 
out delay. 
"(e) Reports.— 

"(1) Annual reports. — Not later than February 1 of 
each year, the chairperson of the Interagency Coordi- 
nation Group shall submit to the congressional de- 
fense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives], the Secretary of Defense, and the 
Secretary of the Interior a report summarizing, for 
the preceding calendar year, the activities of the 
Interagency Coordination Group during such year 
and the activities under programs and operations 
funded with amounts appropriated or otherwise made 
available for military construction on Guam. Each 
report shall include, for the year covered by the re- 
port, a detailed statement of all obligations, expendi- 
tures, and revenues associated with such construc- 
tion, including the following: 

"(A) Obligations and expenditures of appropriated 

funds. 

"(B) A project-by-project and program-by-pro- 
gram accounting of the costs incurred to date for 
military construction in connection with the re- 
alignment of military installations and the reloca- 
tion of military personnel on Guam, together with 
the estimate of the Department of Defense and the 
Department of the Interior, as applicable, of the 
costs to complete each project and each program. 

"(C) Revenues attributable to or consisting of 
funds contributed by the Government of Japan in 
connection with the realignment of military instal- 
lations and the relocation of military personnel on 
Guam and any obligations or expenditures of such 
revenues. 

"(D) Operating expenses of agencies or entities re- 
ceiving amounts appropriated or otherwise made 
available for military construction on Guam. 

"(E) In the case of any contract, grant, agree- 
ment, or other funding mechanism described in 
paragraph (2) — 

"(i) the amount of the contract, grant, agree- 
ment, or other funding mechanism; 

"(ii) a brief discussion of the scope of the con- 
tract, grant, agreement, or other funding mecha- 
nism; 

"(iii) a discussion of how the department or 
agency of the United States Government involved 
in the contract, grant, agreement, or other fund- 
ing mechanism identified, and solicited offers 
from, potential individuals or entities to perform 
the contract, grant, agreement, or other funding 
mechanism, together with a list of the potential 
individuals or entities that were issued solicita- 
tions for the offers; and 

"(iv) the justification and approval documents 
on which was based the determination to use pro- 
cedures other than procedures that provide for 
full and open competition. 
"(2) Covered contracts, grants, agreements, and 
funding mechanisms. — A contract, grant, agreement, 
or other funding mechanism described in this para- 
graph is any major contract, grant, agreement, or 
other funding mechanism that — 

"(A) is entered into by any department or agency 
of the United States Government with any public 
or private sector entity; and 

"(B) involves the use of amounts appropriated or 
otherwise made available for military construction 
on Guam. 
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"(3) FORM. — Bach report required under this sub- 
section shall be submitted in unclassified form, but 
may include a classified annex if the Interagency Co- 
ordination Group considers it necessary. 

"(4) Rule of construction. — Nothing- in this sub- 
section shall be construed to authorize the public dis- 
closure of information that is — 

"(A) specifically prohibited from disclosure by 
any other provision of law; 

"(B) specifically required by Executive order to 
be protected from disclosure in the interest of na- 
tional defense or national security or in the con- 
duct of foreign affairs; or 

"(C) a part of an ongoing criminal investigation. 
"(5) Submission of comments. — Not later than 30 
days after receipt of a report under paragraph (1), the 
Secretary of Defense or the Secretary of the Interior 
may submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] any 
comments on the matters covered by the report as 
the Secretary concerned considers appropriate. Any 
comments on the matters covered by the report shall 
be submitted in unclassified form, but may include a 
classified annex if the Secretary concerned considers 
it necessary. 

"(f) Public Availability; Waiver. — 

"(1) Public availability. — The Interagency Coordi- 
nation Group shall publish on a publicly available 
Internet website each report prepared under sub- 
section (e). Any comments on the report submitted 
under paragraph (5) of such subsection shall also be 
published on such website. 

"(2) Waiver authority. — The President may waive 
the requirement under paragraph (1) with respect to 
availability to the public of any element in a report 
under subsection (e), or any comment with respect to 
a report, if the President determines that the waiver 
is justified for national security reasons. 

"(3) Notice of waiver. — The President shall publish 
a notice of each waiver made under this subsection in 
the Federal Register no later than the date on which 
a report required under subsection (e), or any com- 
ment under paragraph (5) of such subsection, is sub- 
mitted to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives]. The 
report and comments shall specify whether waivers 
under this subsection were made and with respect to 
which elements in the report or which comments, as 
appropriate. 

"(g) Definitions. — In this section: 

"(1) Amounts appropriated or otherwise made 
available. — The term 'amounts appropriated or 
otherwise made available for military construction 
on Guam' includes amounts derived from the Support 
for United States Relocation to Guam Account. 

"(2) Guam. — The term 'Guam' includes any island in 
the Northern Mariana Islands. 
"(h) Termination. — 

"(1) In general. — The Interagency Coordination 
Group shall terminate upon the expenditure of 90 per- 
cent of all funds appropriated or otherwise made 
available for Guam realignment. 

"(2) Final report. — Before the termination of the 
Interagency Coordination Group pursuant to para- 
graph (1), the chairperson of the Interagency Coordi- 
nation Group shall prepare and submit to the con- 
gressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a final report contain- 
ing— 

"(A) notice that the termination condition in 
paragraph (1) has occurred; and 

"(B) a final forensic audit on programs and oper- 
ations funded with amounts appropriated or other- 
wise made available for military construction on 
Guam." 

Pub. L. 110-417, div. B, title XXVIII, §2824, Oct. 14, 
2008, 122 Stat. 4730, as amended by Pub. L. 111-84, div. 



B, title XXVIII, §§ 2832(c)(1), 2833, 2834(a), Oct. 28, 2009, 
123 Stat. 2670-2672, provided that: 

"(a) Establishment of Account. — There is estab- 
lished on the books of the Treasury an account to be 
known as the 'Support for United States Relocation to 
Guam Account' (in this section referred to as the 'Ac- 
count'). 
"(b) Credits to Account. — 

"(1) Amounts in fund. — There shall be credited to 
the Account all contributions received during fiscal 
year 2009 and subsequent fiscal years under section 
2350k of title 10, United States Code, for the realign- 
ment of military installations and the relocation of 
military personnel on Guam. 

"(2) Notice of receipt of contributions. — The Sec- 
retary of Defense shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of 
Representatives] written notice of the receipt of con- 
tributions referred to in paragraph (1), including the 
amount of the contributions, not later than 30 days 
after receiving the contributions. 
"(c) Use of Account. — 

"(1) Authorized uses.— Subject to paragraph (2), 
amounts in the Account may be used as follows: 

"(A) To carry out or facilitate the carrying out of 
a transaction authorized by this section in connec- 
tion with the realignment of military installations 
and the relocation of military personnel on Guam, 
including military construction, military family 
housing, unaccompanied housing, general facilities 
constructions for military forces, and utilities im- 
provements. 

"(B) To carry out improvements of property or fa- 
cilities on Guam as part of such a transaction. 

"(C) To obtain property support services for prop- 
erty or facilities on Guam resulting from such a 
transaction. 

"(D) To develop military facilities or training 
ranges in the Commonwealth of the Northern Mari- 
ana Islands. 

"(2) Compliance with guam master plan. — Trans- 
actions authorized by paragraph (1) shall be consist- 
ent with the Guam Master Plan, as incorporated in 
decisions made in the manner provided in section 102 
of the National Environmental Policy Act of 1969 (42 
U.S.C 4332). 

"(3) LIMITATION REGARDING MILITARY HOUSING. — To 
extent that the authorities provided under sub- 
chapter IV of chapter 169 of title 10, United States 
Code, are available to the Secretary of Defense, the 
Secretary shall use such authorities to acquire, con- 
struct, or improve family housing units or ancillary 
supporting facilities in connection with the reloca- 
tion of military personnel on Guam. 

"(4) Special requirements regarding use of con- 
tributions. — 

"(A) Treatment of contributions. — Except as 
provided in subparagraph (C), the use of contribu- 
tions referred to in subsection (b)(1) shall not be 
subject to conditions imposed on the use of appro- 
priated funds by chapter 169 of title 10, United 
States Code, or contained in annual military con- 
struction appropriations Acts. 

"(B) Notice of obligation. — Contributions re- 
ferred to in subsection (b)(1) may not be obligated 
for a transaction authorized by paragraph (1) until 
the Secretary of Defense submits to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] notice of the transaction, 
including a detailed cost estimate, and a period of 
21 days has elapsed after the date on which the no- 
tification is received by the committees or, if ear- 
lier, a period of 14 days has elapsed after the date 
on which a copy of the notification is provided in 
an electronic medium. 

"(C) Cost and scope of work variations. — Sec- 
tion 2853 of title 10, United States Code, shall apply 
to the use of contributions referred to in subsection 
(b)(1). 
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"(D) Applicability op unified facilities cri- 
teria. — The unified facilities criteria promulgated 
by the Under Secretary of Defense for Acquisition, 
Technology, and Logistics and dated May 29, 2002, 
and any successor to such criteria shall be the min- 
imum standard applicable to projects funded using 
contributions referred to in subsection (b)(1) for a 
transaction authorized by paragraph (1). 
"(5) Application of prevailing wage require- 
ments. — 

"(A) IN general. — The requirements of sub- 
chapter IV of chapter 31 of title 40, United States 
Code, shall apply to any military construction 
project or other transaction authorized by para- 
graph (1) that is carried out on Guam using con- 
tributions referred to in subsection (b)(1) or appro- 
priated funds. 

"(B) Secretary of labor authorities. — In order 
to carry out the requirements of subparagraph (A) 
and paragraph (6) (relating to composition of work- 
force for construction projects), the Secretary of 
Labor shall have the authority and functions set 
forth in Reorganization Plan Number 14 of 1950 [set 
out in Appendix to Title 5, Government Organiza- 
tion and Employees] and section 3145 of title 40, 
United States Code. 

"(C) Wage rate determination. — In making wage 
rate determinations pursuant to subparagraph (A), 
the Secretary of Labor shall not include in the 
wage survey any persons who hold a visa described 
in section 101(a)(15)(H)(ii)(b) of the Immigration and 
Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)(b)). 

"(D) Addition to weekly statement on the 
wages paid. — In the case of projects and other 
transactions covered by subparagraph (A), the 
weekly statement required by section 3145 of title 
40, United States Code, shall also identify each em- 
ployee working on the project or transaction who 
holds a visa described in section 101(a)(15)(H)(ii)(b) 
of the Immigration and Nationality Act (8 U.S.C. 
1101(a)(15)(H)(ii)(b)). 

"(E) Duration of requirements. — The Secretary 
of Labor shall make and issue a wage rate deter- 
mination for Guam annually until 90 percent of the 
funds in the Account and other funds made avail- 
able for the realignment of military installations 
and the relocation of military personnel on Guam 
have been expended. 

"(6) Composition of workforce for construction 
projects. — 

"(A) Limitation. — With respect to each construc- 
tion project that is carried out using amounts de- 
scribed in subparagraph (B), no work may be per- 
formed by a person holding a visa described in sec- 
tion 101(a)(15)(H)(ii)(b) of the Immigration and Na- 
tionality Act (8 U.S.C. 1101(a)(15)(H)(ii)(b)) unless— 
"(i) the application for that visa has been ap- 
proved pursuant to the issuance of a temporary 
labor certification by the Governor of Guam as 
provided under section 214.2 of title 8, Code of 
Federal Regulations; and 

"(ii) the Governor of Guam, in consultation 
with the Secretary of Labor, makes the certifi- 
cation described in subparagraph (C) to the Sec- 
retary of Defense. 

"(B) Source of funds. — Subparagraph (A) applies 
to— 

"(i) amounts in the Account used for projects 
associated with the realignment of military in- 
stallations and the relocation of military person- 
nel on Guam; 

"(ii) funds associated with activities under sec- 
tion 2821 of this Act [amending section 2688 of this 
title]; and 

"(iii) funds for authorized military construction 
projects. 

"(C) Certification. — The certification referred to 
in subparagraph (A) is a certification, in addition to 
the certifications required by section 214.2 of title 8, 
Code of Federal Regulations, that — 



"(i) there are not sufficient United States work- 
ers who are able, willing, qualified, and available 
at the time of application for a visa and admis- 
sion to the United States and at the place where 
the persons holding visas described in section 
101(a)(15)(H)(ii)(b) of the Immigration and Nation- 
ality Act (8 U.S.C. 1101(a)(15)(H)(ii)(b)) are to per- 
form such skilled or unskilled labor; and 

"(ii) the employment of such persons holding 
visas described in section 101(a)(15)(H)(ii)(b) of the 
Immigration and Nationality Act (8 U.S.C. 
1101(a)(15)(H)(ii)(b)) will not adversely affect the 
wages and working conditions of workers in 
Guam similarly employed. 

"(D) Solicitation of workers. — In order to en- 
sure compliance with subparagraph (A), as a condi- 
tion of a contract covered by such subparagraph, 
the contractor shall be required to advertise and so- 
licit for construction workers in the United States, 
including Guam, the Commonwealth of the North- 
ern Mariana Islands, American Samoa, the Virgin 
Islands, and the Commonwealth of Puerto Rico, in 
accordance with a recruitment plan approved by 
the Secretary of Labor. The contractor shall sub- 
mit a copy of the employment offer, including a de- 
scription of wages and other terms and conditions 
of employment, to the Secretary of Labor at least 
60 days before the start date of the workers under 
a contract. The contractor shall authorize the Sec- 
retary of Labor to post a notice of the employment 
offer on a website, with State, territorial, and local 
job banks, with State and territorial workforce 
agencies, and with any other referral and recruit- 
ment sources the Secretary of Labor determines 
may be pertinent to the employment opportunity. 

"(E) Recruitment period. — The Secretary of 
Labor shall ensure that a contractor's recruitment 
of construction workers complies with the recruit- 
ment plan required by subparagraph (D) for a period 
beginning 60 days before the start date of workers 
under a contract and continuing for the next 28 
days. During the recruitment period, the contractor 
shall interview all qualified and available United 
States construction workers who have applied for 
the employment opportunity, and, at the close of 
the recruitment period, the contractor shall pro- 
vide the Secretary of Labor with a recruitment re- 
port providing any reasons for which the contractor 
did not hire an applicant who is a qualified United 
States construction worker. Not later than 21 days 
before the start date of the workers under a con- 
tract, the Secretary of Labor shall certify to the 
Governor of Guam whether the contractor has sat- 
isfied the recruitment plan created under subpara- 
graph (D). 

"(F) Limitation. — An employer, its attorney or 
agent, the Secretary of Labor, the Governor of 
Guam, and any designee thereof, may not seek or 
receive payment of any kind from any worker for 
any activity related to obtaining an H-2B labor cer- 
tification with respect to any construction project 
that is carried out using amounts described in sub- 
paragraph (B). 
"(d) Transfer Authority. — 

"(1) Transfer to housing funds. — The Secretary of 
Defense may transfer funds from the Account to the 
Department of Defense Family Housing Improvement 
Fund established by section 2883(a)(1) of title 10, 
United States Code. 

"(2) Treatment of transferred amounts. — 
Amounts transferred under paragraph (1) to a fund re- 
ferred to in that paragraph shall be available in ac- 
cordance with the provisions of section 2883 of title 
10, United States Code for activities on Guam author- 
ized under subchapter IV of chapter 169 of such title. 
"(e) Report Regarding Guam Military Construc- 
tion. — (1) Military construction information. — Not 
later than February 15 of each year, the Secretary of 
Defense shall submit to Congress a report containing 
information on each military construction project in- 
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eluded in the budget submission for the next fiscal year 
related to the realignment of military installations and 
the relocation of military personnel on Guam. The Sec- 
retary shall present the information in manner consist- 
ent with the presentation of projects in the military 
construction accounts for each of the military depart- 
ments in the budget submission. The report shall also 
include projects associated with the realignment of 
military installations and relocation of military per- 
sonnel on Guam that are included in the future-years 
defense program pursuant to section 221 of title 10, 
United States Code. 

"(2) Construction workforce information. — The an- 
nual report shall also include an assessment of the liv- 
ing standards of the construction workforce employed 
to carry out military construction projects covered by 
the report, including, at a minimum, the adequacy of 
contract standards and infrastructure that support 
temporary housing the construction workforce and 
their medical needs. 

"(f) Sense of Congress.— It is the sense of Congress 
that the use of the Account to facilitate construction 
projects associated with the realignment of military 
installations and the relocation of military personnel 
on Guam, as authorized by subsection (c)(1), provides a 
great opportunity for business enterprises of the United 
States and its territories to contribute to the United 
States strategic presence in the western Pacific by 
competing for contracts awarded for such construction. 
Congress urges the Secretary of Defense to ensure max- 
imum participation by business enterprises of the 
United States and its territories in such construction." 

Required Consultation With State and Local Enti- 
ties on Issues Related to Increase in Number of 
Military Personnel at Military Installations 

Pub. L. 109-163, div. B, title XXVIII, §2835, Jan. 6, 
2006, 119 Stat. 3521, provided that: "If the base closure 
and realignment decisions of the 2005 round of base clo- 
sures and realignments under the Defense Base Closure 
and Realignment Act of 1990 (part A of title XXIX of 
Public Law 101-510; 10 U.S.C. 2687 note) or the Inte- 
grated Global Presence and Basing Strategy would re- 
sult in an increase in the number of members of the 
Armed Forces assigned to a military installation, the 
Secretary of Defense, during the development of the 
plans to implement the decisions or strategy with re- 
spect to that installation, shall consult with appro- 
priate State and local entities to ensure that matters 
affecting the local community, including requirements 
for transportation, utility infrastructure, housing, edu- 
cation, and family support activities, are considered." 

Consideration of Surge Requirements in 2005 
Round of Base Realignments and Closures 

Pub. L. 108-136, div. B, title XXVIII, §2822, Nov. 24, 
2003, 117 Stat. 1726, provided that: 

"(a) Determination of Surge Requirements. — The 
Secretary of Defense shall assess the probable threats 
to national security and, as part of such assessment, 
determine the potential, prudent, surge requirements 
to meet those threats. 

"(b) Use of Determination. — The Secretary shall use 
the surge requirements determination made under sub- 
section (a) in the base realignment and closure process 
under the Defense Base Closure and Realignment Act of 
1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note), as amended by title XXX of the Na- 
tional Defense Authorization Act for Fiscal Year 2002 
(Public Law 107-107; 115 Stat. 1342)." 

Report on Closure and Realignment of Military 
Installations 

Pub. L. 105-85, div. B, title XXVIII, §2824, Nov. 18, 
1997, 111 Stat. 1998, as amended by Pub. L. 105-277, div. 
A, § 101(f) [title VIII, § 405(d)(9), (f)(8)], Oct. 21, 1998, 112 
Stat. 2681-337, 2681-420, 268L430, required the Secretary 
of Defense to prepare and submit to the Committees on 
Armed Services and Appropriations of Senate and 



House of Representatives, not later than the date on 
which the President submitted to Congress the budget 
for fiscal year 2000, a report on the costs and savings at- 
tributable to the rounds of base closures and realign- 
ments conducted under the base closure laws and on 
the need, if any, for additional rounds of base closures 
and realignments. 

Retention of Civilian Employee Positions at Mili- 
tary Training Bases Transferred to National 
Guard 

Pub. L. 104-201, div. A, title XVI, §1602, Sept. 23, 1996, 
110 Stat. 2734, provided that: 

"(a) Retention of Employee Positions. — In the case 
of a military training installation described in sub- 
section (b), the Secretary of Defense shall retain civil- 
ian employee positions of the Department of Defense at 
the installation after transfer to the National Guard to 
facilitate active and reserve component training at the 
installation. The Secretary shall determine the extent 
to which positions at the installation are to be retained 
as positions of the Department of Defense in consulta- 
tion with the Adjutant General of the National Guard 
of the State in which the installation is located. 

"(b) Military Training Installations Affected. — 
This section applies with respect to each military 
training installation that — 

"(1) was approved for closure in 1995 under the De- 
fense Base Closure and Realignment Act of 1990 (part 
A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 
note); 

"(2) is scheduled for transfer to National Guard op- 
eration and control; and 

"(3) will continue to be used, after such transfer, to 
provide training support to active and reserve compo- 
nents of the Armed Forces. 

"(c) Maximum Positions Retained. — The number of 
civilian employee positions retained at an installation 
under this section may not exceed 20 percent of the 
Federal civilian workforce employed at the installation 
as of September 8, 1995. 

"(d) Removal of Position. — The requirement to 
maintain a civilian employee position at an installa- 
tion under this section terminates upon the later of the 
following: 

"(1) The date of the departure or retirement from 
that position by the civilian employee initially em- 
ployed or retained in the position as a result of this 
section. 

"(2) The date on which the Secretary certifies to 
Congress that the position is no longer required to 
ensure that effective support is provided at the in- 
stallation for active and reserve component train- 
ing." 

Use of Funds To Improve Leased Property 

Section 2837(b) of Pub. L. 104-106 provided that: "Not- 
withstanding any other provision of law, a department 
or agency of the Federal Government that enters into 
a lease of property under section 2905(b)(4)(C) [now 
2905(b)(4)(E)] of the Defense Base Closure and Realign- 
ment Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note), as amended by subsection 
(a), may improve the leased property using funds appro- 
priated or otherwise available to the department or 
agency for such purpose." 

Regulations To Carry Out Section 204(e) of Pub. 
L. 100-526 and Section 2905(f) of Pub. L. 101-510 

Section 2840(c) of Pub. L. 104-106 provided that not 
later than nine months after Feb. 10, 1996, the Sec- 
retary of Defense was to prescribe any regulations nec- 
essary to carry out section 204(e) of the Defense Au- 
thorization Amendments and Base Closure and Realign- 
ment Act (Pub. L. 100-526) and section 2905(f) of the De- 
fense Base Closure and Realignment Act of 1990 (part A 
of title XXIX of Pub. L. 101-510), set out in notes below. 
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Prohibition on Obligation of Funds for Projects 
on Installations Cited for Realignment 

Pub. L. 104-6, title I, §112, Apr. 10, 1995, 109 Stat. 82, 
provided that: "None of the funds made available to the 
Department of Defense for any fiscal year for military 
construction or family housing may be obligated to ini- 
tiate construction projects upon enactment of this Act 
[Apr. 10, 1995] for any project on an installation that — 
"(1) was included in the closure and realignment 
recommendations submitted by the Secretary of De- 
fense to the Base Closure and Realignment Commis- 
sion on February 28, 1995, unless removed by the Base 
Closure and Realignment Commission, or 

"(2) is included in the closure and realignment rec- 
ommendation as submitted to Congress in 1995 in ac- 
cordance with the Defense Base Closure and Realign- 
ment Act of 1990, as amended (Public Law 101-510) 
[part A of title XXIX of div. B of Pub. L. 101-510, set 
out below]: 

Provided, That the prohibition on obligation of funds 
for projects located on an installation cited for realign- 
ment are only to be in effect if the function or activity 
with which the project is associated will be transferred 
from the installation as a result of the realignment: 
Provided further, That this provision will remain in ef- 
fect unless the Congress enacts a Joint Resolution of 
Disapproval in accordance with the Defense Base Clo- 
sure and Realignment Act of 1990, as amended (Public 
Law 101-510)." 

Applicability to Installations Approved for 
Closure Before Enactment of Pub. L. 103-421 

Pub. L. 103-421, §2(e), Oct. 25, 1994, 108 Stat. 4352, as 
amended by Pub. L. 104-106, div. A, title XV, § 1505(f), 
Feb. 10, 1996, 110 Stat. 515; Pub. L. 107-107, div. A, title 
X, § 1048(d)(5), Dec. 28, 2001, 115 Stat. 1227, provided that: 

"(1)(A) Notwithstanding any provision of the 1988 
base closure Act or the 1990 base closure Act, as such 
provision was in effect on the day before the date of the 
enactment of this Act [Oct. 25, 1994], and subject to sub- 
paragraphs (B) and (C), the use to assist the homeless 
of building and property at military installations ap- 
proved for closure under the 1988 base closure Act or 
the 1990 base closure Act, as the case may be, before 
such date shall be determined in accordance with the 
provisions of paragraph (7) of section 2905(b) of the 1990 
base closure Act, as amended by subsection (a), in lieu 
of the provisions of the 1988 base closure Act or the 1990 
base closure Act that would otherwise apply to the in- 
stallations. 

"(B)(i) The provisions of such paragraph (7) shall 
apply to an installation referred to in subparagraph (A) 
only if the redevelopment authority for the installation 
submits a request to the Secretary of Defense not later 
than 60 days after the date of the enactment of this 
Act. 

"(ii) In the case of an installation for which no rede- 
velopment authority exists on the date of the enact- 
ment of this Act, the chief executive officer of the 
State in which the installation is located shall submit 
the request referred to in clause (i) and act as the rede- 
velopment authority for the installation. 

"(C) The provisions of such paragraph (7) shall not 
apply to any buildings or property at an installation 
referred to in subparagraph (A) for which the redevelop- 
ment authority submits a request referred to in sub- 
paragraph (B) within the time specified in such sub- 
paragraph (B) if the buildings or property, as the case 
may be, have been transferred or leased for use to as- 
sist the homeless under the 1988 base closure Act or the 
1990 base closure Act, as the case may be, before the 
date of the enactment of this Act. 

"(2) For purposes of the application of such paragraph 
(7) to the buildings and property at an installation, the 
date on which the Secretary receives a request with re- 
spect to the installation under paragraph (1) shall be 
treated as the date on which the Secretary of Defense 
completes the final determination referred to in sub- 
paragraph (B) of such paragraph (7). 



"(3) Upon receipt under paragraph (1)(B) of a timely 
request with respect to an installation, the Secretary 
of Defense shall publish in the Federal Register and in 
a newspaper of general circulation in the communities 
in the vicinity of the installation information describ- 
ing the redevelopment authority for the installation. 

"(4)(A) The Secretary of Housing and Urban Develop- 
ment and the Secretary of Health and Human Services 
shall not, during the 60-day period beginning on the 
date of the enactment of this Act [Oct. 25, 1994], carry 
out with respect to any military installation approved 
for closure under the 1988 base closure Act or the 1990 
base closure Act before such date any action required 
of such Secretaries under the 1988 base closure Act or 
the 1990 base closure Act, as the case may be, or under 
section 501 of the McKinney-Vento Homeless Assistance 
Act (42 U.S.C. 11411). 

"(B)(i) Upon receipt under paragraph (1)(A) of a time- 
ly request with respect to an installation, the Sec- 
retary of Defense shall notify the Secretary of Housing 
and Urban Development and the Secretary of Health 
and Human Services that the disposal of buildings and 
property at the installation shall be determined under 
such paragraph (7) in accordance with this subsection. 

"(ii) Upon receipt of a notice with respect to an in- 
stallation under this subparagraph, the requirements, 
if any, of the Secretary of Housing and Urban Develop- 
ment and the Secretary of Health and Human Services 
with respect to the installation under the provisions of 
law referred to in subparagraph (A) shall terminate. 

"(iii) Upon receipt of a notice with respect to an in- 
stallation under this subparagraph, the Secretary of 
Health and Human Services shall notify each represent- 
ative of the homeless that submitted to that Secretary 
an application to use buildings or property at the in- 
stallation to assist the homeless under the 1988 base 
closure Act or the 1990 base closure Act, as the case 
may be, that the use of buildings and property at the 
installation to assist the homeless shall be determined 
under such paragraph (7) in accordance with this sub- 
section. 

"(5) In preparing a redevelopment plan for buildings 
and property at an installation covered by such para- 
graph (7) by reason of this subsection, the redevelop- 
ment authority concerned shall — 

"(A) consider and address specifically any applica- 
tions for use of such buildings and property to assist 
the homeless that were received by the Secretary of 
Health and Human Services under the 1988 base clo- 
sure Act or the 1990 base closure Act, as the case may 
be, before the date of the enactment of this Act [Oct. 
25, 1994] and are pending with that Secretary on that 
date; and 

"(B) in the case of any application by representa- 
tives of the homeless that was approved by the Sec- 
retary of Health and Human Services before the date 
of enactment of this Act, ensure that the plan ade- 
quately addresses the needs of the homeless identi- 
fied in the application by providing such representa- 
tives of the homeless with — 

"(i) properties, on or off the installation, that are 
substantially equivalent to the properties covered 
by the application; 

"(ii) sufficient funding to secure such substan- 
tially equivalent properties; 

"(iii) services and activities that meet the needs 
identified in the application; or 

"(iv) a combination of the properties, funding, 
and services and activities described in clauses (i), 
(ii), and (iii). 

"(6) In the case of an installation to which the provi- 
sions of such paragraph (7) apply by reason of this sub- 
section, the date specified by the redevelopment au- 
thority for the installation under subparagraph (D) of 
such paragraph (7) shall be not less than 1 month and 
not more than 6 months after the date of the submittal 
of the request with respect to the installation under 
paragraph (1)(B). 

"(7) For purposes of this subsection: 
"(A) The term '1988 base closure Act' means title II 

of the Defense Authorization Amendments and Base 
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Closure and Realignment Act (Public Law 100-526; 10 
U.S.C. 2687 note). 

"(B) The term '1990 base closure Act' means the De- 
fense Base Closure and Realignment Act of 1990 (part 
A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 
note)." 

Preference for Local Residents 

Pub. L. 103-337, div. A, title VIII, §817, Oct. 5, 1994, 108 
Stat. 2820, provided that: 

"(a) Preference Allowed. — In entering into con- 
tracts with private entities for services to be performed 
at a military installation that is affected by closure or 
alignment under a base closure law, the Secretary of 
Defense may give preference, consistent with Federal, 
State, and local laws and regulations, to entitles that 
plan to hire, to the maximum extent practicable, resi- 
dents of the vicinity of such military installation to 
perform such contracts. Contracts for which the pref- 
erence may be given Include contracts to carry out en- 
vironmental restoration activities or construction 
work at such military installations. Any such pref- 
erence may be given for a contract only if the services 
to be performed under the contract at the military In- 
stallation concerned can be carried out In a manner 
that is consistent with all other actions at the installa- 
tion that the Secretary Is legally required to under- 
take. 

"(b) Definition. — In this section, the term 'base clo- 
sure law' means the following: 

"(1) The provisions of title II of the Defense Au- 
thorization Amendments and Base Closure and Re- 
alignment Act (Public Law 100-526; 10 U.S.C. 2687 
note). 

"(2) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

"(c) Applicability. — Any preference given under sub- 
section (a) shall apply only with respect to contracts 
entered into after the date of the enactment of this Act 
[Oct. 5, 1994]. 

"(d) Termination. — This section shall cease to be ef- 
fective on September 30, 1997." 

Government Rental of Facilities Located on 
Closed Military Installations 

Pub. L. 103-337, div. B, title XXVIII, §2814, Oct. 5, 1994, 
108 Stat. 3056, as amended by Pub. L. 107-314, div. A, 
title X, §1062(0, Dec. 2, 2002, 116 Stat. 2652; Pub. L. 
109-163, div. A, title X, § 1056(a)(3), Jan. 6, 2006, 119 Stat. 
3439, provided that: 

"(a) Authorization To Rent Base Closure Prop- 
erties. — To promote the rapid conversion of military 
installations that are closed pursuant to a base closure 
law, the Administrator of the General Services may 
give priority consideration, when leasing space in ac- 
cordance with chapter 5 or 33 of title 40, United States 
Code, to facilities of such an installation that have 
been acquired by a non-Federal entity. 

"(b) Base Closure Law Defined. — In this section, the 
term 'base closure law' has the meaning given such 
term in section 101(a)(17) of title 10, United States 
Code." 

Report of Effect of Base Closures on Future 
Mobilization Options 

Pub. L. 103-337, div. B, title XXVIII, §2815, Oct. 5, 1994, 
108 Stat. 3056, required the Secretary of Defense to pre- 
pare and submit to the congressional defense commit- 
tees, not later than Jan. 31, 1996, a report evaluating 
the effect of base closures and realignments conducted 
since Jan. 1, 1987, on the ability of the Armed Forces to 
remoblllze to the end strength levels authorized for fis- 
cal year 1987 by sections 401, 403, 411, and 421 of the Na- 
tional Defense Authorization Act for Fiscal Year 1987 
(Pub. L. 99-661; 100 Stat. 3859). 



Congressional Findings With Respect to Base 
Closure Community Assistance 

Pub. L. 103-160, div. B, title XXIX, §2901, Nov. 30, 1993, 
107 Stat. 1909, provided that: "Congress makes the fol- 
lowing findings: 

"(1) The closure and realignment of military Instal- 
lations within the United States is a necessary con- 
sequence of the end of the Cold War and of changed 
United States national security requirements. 

"(2) A military installation Is a significant source 
of employment for many communities, and the clo- 
sure or realignment of an Installation may cause eco- 
nomic hardship for such communities. 

"(3) It is in the Interest of the United States that 
the Federal Government facilitate the economic re- 
covery of communities that experience adverse eco- 
nomic circumstances as a result of the closure or re- 
alignment of a military installation. 

"(4) It is in the Interest of the United States that 
the Federal Government assist communities that ex- 
perience adverse economic circumstances as a result 
of the closure of military installations by working 
with such communities to identify and Implement 
means of reutilizing or redeveloping such installa- 
tions In a beneficial manner or of otherwise revitaliz- 
ing such communities and the economies of such 
communities. 

"(5) The Federal Government may best Identify and 
implement such means by requiring that the head of 
each department or agency of the Federal Govern- 
ment having jurisdiction over a matter arising out of 
the closure of a military installation under a base 
closure law, or the reutlllzation and redevelopment of 
such an installation, designate for each installation 
to be closed an individual in such department or 
agency who shall provide information and assistance 
to the transition coordinator for the installation des- 
ignated under section 2915 [set out below] on the as- 
sistance, programs, or other activities of such depart- 
ment or agency with respect to the closure or reutili- 
zation and redevelopment of the installation. 

"(6) The Federal Government may also provide such 
assistance by accelerating environmental restoration 
at military installations to be closed, and by closing 
such Installations, in a manner that best ensures the 
beneficial reutilization and redevelopment of such in- 
stallations by such communities. 

"(7) The Federal Government may best contribute 
to such reutilization and redevelopment by making 
available real and personal property at military in- 
stallations to be closed to communities affected by 
such closures on a timely basis, and, If appropriate, 
at less than fair market value." 

Consideration of Economic Needs and Cooperation 
With State and Local Authorities in Disposing 
of Property 

Pub. L. 103-160, div. B, title XXIX, § 2903(c), (d), Nov. 
30, 1993, 107 Stat. 1915, provided that: 

"(c) Consideration of Economic Needs. — In order to 
maximize the local and regional benefit from the re- 
utilization and redevelopment of military installations 
that are closed, or approved for closure, pursuant to 
the operation of a base closure law, the Secretary of 
Defense shall consider locally and regionally delineated 
economic development needs and priorities into the 
process by which the Secretary disposes of real prop- 
erty and personal property as part of the closure of a 
military installation under a base closure law. In deter- 
mining such needs and priorities, the Secretary shall 
take Into account the redevelopment plan developed for 
the military installation involved. The Secretary shall 
ensure that the needs of the homeless in the commu- 
nities affected by the closure of such installations are 
taken into consideration in the redevelopment plan 
with respect to such Installations. 

"(d) Cooperation.— The Secretary of Defense shall 
cooperate with the State in which a military Installa- 
tion referred to in subsection (c) Is located, with the re- 
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development authority with respect to the installation, 
and with local governments and other interested per- 
sons in communities located near the installation in 
implementing the entire process of disposal of the real 
property and personal property at the installation." 

Regulations To Carry Out Section 204 of Pub. L. 
100-526 and Section 2905 of Pub. L. 101-510 

Pub. L. 103-160, div. B, title XXIX, § 2908(c), Nov. 30, 
1993, 107 Stat. 1924, provided that: "Not later than nine 
months after the date of the enactment of this Act 
[Nov. 30, 1993], the Secretary of Defense, in consulta- 
tion with the Administrator of the Environmental Pro- 
tection Agency, shall prescribe any regulations nec- 
essary to carry out subsection (d) of section 204 of the 
Defense Authorization Amendments and Base Closure 
and Realignment Act (title II of Public Law 100-526; 10 
U.S.C. 2687 note), as added by subsection (a), and sub- 
section (e) of section 2905 of the Defense Base Closure 
and Realignment Act of 1990 (part A of title XXIX of 
Public Law 101-510; 10 U.S.C. 2687 note), as added by 
subsection (b)." 

Compliance With Certain Environmental 
Requirements 

Pub. L. 103-160, div. B, title XXIX, §2911, Nov. 30, 1993, 
107 Stat. 1924, provided that: "Not later than 12 months 
after the date of the submittal to the Secretary of De- 
fense of a redevelopment plan for an installation ap- 
proved for closure under a base closure law, the Sec- 
retary of Defense shall, to the extent practicable, com- 
plete any environmental impact analyses required with 
respect to the installation, and with respect to the re- 
development plan, if any, for the installation, pursuant 
to the base closure law under which the installation is 
closed, and pursuant to the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et seq.)." 

Preference for Local and Small Businesses in 
Contracting 

Pub. L. 103-160, div. B, title XXIX, §2912, Nov. 30, 1993, 
107 Stat. 1925, as amended by Pub. L. 103-337, div. A, 
title X, §1070(b)(14), Oct. 5, 1994, 108 Stat. 2857, provided 
that: 

"(a) Preference Required. — In entering into con- 
tracts with private entities as part of the closure or re- 
alignment of a military installation under a base clo- 
sure law, the Secretary of Defense shall give pref- 
erence, to the greatest extent practicable, to qualified 
businesses located in the vicinity of the installation 
and to small business concerns and small disadvan- 
taged business concerns. Contracts for which this pref- 
erence shall be given shall include contracts to carry 
out activities for the environmental restoration and 
mitigation at military installations to be closed or re- 
aligned. 

"(b) Definitions. — In this section: 

"(1) The term 'small business concern' means a 
business concern meeting the requirements of section 
3 of the Small Business Act (15 U.S.C. 632). 

"(2) The term 'small disadvantaged business con- 
cern' means the business concerns referred to in sec- 
tion 8(d)(1) of such Act (15 U.S.C. 637(d)(1)). 

"(3) The term 'base closure law' includes section 
2687 of title 10, United States Code." 

Transition Coordinators for Assistance to 
Communities Affected by Closure of Installations 

Pub. L. 103-160, div. B, title XXIX, §2915, Nov. 30, 1993, 
107 Stat. 1926, as amended by Pub. L. 107-107, div. A, 
title X, § 1048(d)(4), Dec. 28, 2001, 115 Stat. 1227, provided 
that: 

"(a) In General. — The Secretary of Defense shall des- 
ignate a transition coordinator for each military in- 
stallation to be closed under a base closure law. The 
transition coordinator shall carry out the activities for 
such coordinator set forth in subsection (c). 

"(b) Timing of Designation. — A transition coordina- 
tor shall be designated for an installation under sub- 
section (a) as follows: 



"(1) Not later than 15 days after the date of ap- 
proval of closure of the installation. 

"(2) In the case of installations approved for closure 
under a base closure law before the date of the enact- 
ment of this Act [Nov. 30, 1993], not later than 15 days 
after such date of enactment. 

"(c) Responsibilities. — A transition coordinator des- 
ignated with respect to an installation shall — 

"(1) encourage, after consultation with officials of 
Federal and State departments and agencies con- 
cerned, the development of strategies for the expedi- 
tious environmental cleanup and restoration of the 
installation by the Department of Defense; 

"(2) assist the Secretary of the military department 
concerned in designating real property at the instal- 
lation that has the potential for rapid and beneficial 
reuse or redevelopment in accordance with the rede- 
velopment plan for the installation; 

"(3) assist such Secretary in identifying strategies 
for accelerating completion of environmental cleanup 
and restoration of the real property designated under 
paragraph (2); 

"(4) assist such Secretary in developing plans for 
the closure of the installation that take into account 
the goals set forth in the redevelopment plan for the 
installation; 

"(5) assist such Secretary in developing plans for 
ensuring that, to the maximum extent practicable, 
the Department of Defense carries out any activities 
at the installation after the closure of the installa- 
tion in a manner that takes into account, and sup- 
ports, the redevelopment plan for the installation; 

"(6) assist the Secretary of Defense in making de- 
terminations with respect to the transferability of 
property at the installation under section 204(b)(5) of 
the Defense Authorization Amendments and Base 
Closure and Realignment Act (title II of Public Law 
100-526; 10 U.S.C. 2687 note), as added by section 
2904(a) of this Act, and under section 2905(b)(5) of the 
Defense Base Closure and Realignment Act of 1990 
(part A of title XXIX of Public Law 101-510; 10 U.S.C. 
2687 note), as added by section 2904(b) of this Act, as 
the case may be; 

"(7) assist the local redevelopment authority with 
respect to the installation in identifying real prop- 
erty or personal property at the installation that 
may have significant potential for reuse or redevelop- 
ment in accordance with the redevelopment plan for 
the installation; 

"(8) assist the Office of Economic Adjustment of 
the Department of Defense and other departments 
and agencies of the Federal Government in coordi- 
nating the provision of assistance under transition 
assistance and transition mitigation programs with 
community redevelopment activities with respect to 
the installation; 

"(9) assist the Secretary of the military department 
concerned in identifying property located at the in- 
stallation that may be leased in a manner consistent 
with the redevelopment plan for the installation; and 

"(10) assist the Secretary of Defense in identifying 
real property or personal property at the installation 
that may be utilized to meet the needs of the home- 
less by consulting with the Secretary of Housing and 
Urban Development and the local lead agency of the 
homeless, if any, referred to in section 210(b) of the 
McKinney-Vento Homeless Assistance Act (42 U.S.C. 
11320(b)) for the State in which the installation is lo- 
cated." 

Definitions for Subtitle A of Title XXIX of 
PUB. L. 103-160 

Pub. L. 103-160, div. B, title XXIX, § 2918(a), Nov. 30, 
1993, 107 Stat. 1927, provided that: "In this subtitle [sub- 
title A (§§2901 to 2918) of title XXIX of div. B of Pub. L. 
103-160, amending sections 2391 and 2667 of this title, en- 
acting provisions set out as notes under this section 
and section 9620 of Title 42, The Public Health and Wel- 
fare, and amending provisions set out as notes under 
this section]: 
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"(1) The term 'base closure law' means the follow- 
ing: 

"(A) The provisions of title II of the Defense Au- 
thorization Amendments and Base Closure and Re- 
alignment Act (Public Law 100-526; 10 U.S.C. 268V 
note). 

"(B) The Defense Base Closure and Realignment 
Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note). 

"(2) The term 'date of approval', with respect to a 
closure or realignment of an installation, means the 
date on which the authority of Congress to dis- 
approve a recommendation of closure or realignment, 
as the case may be, of such installation under the ap- 
plicable base closure law expires. 

"(3) The term 'redevelopment authority', in the 
case of an installation to be closed under a base clo- 
sure law, means any entity (including an entity es- 
tablished by a State or local government) recognized 
by the Secretary of Defense as the entity responsible 
for developing the redevelopment plan with respect 
to the installation and for directing the implementa- 
tion of such plan. 

"(4) The term 'redevelopment plan', In the case of 
an installation to be closed under a base closure law, 
means a plan that — 

"(A) is agreed to by the redevelopment authority 
with respect to the Installation; and 

"(B) provides for the reuse or redevelopment of 
the real property and personal property of the in- 
stallation that is available for such reuse and rede- 
velopment as a result of the closure of the installa- 
tion." 

Limitation on Expenditures From Defense Base 
Closure Account 1990 for Military Construction 
in Support op Transfers of Functions 

Pub. L. 103-160, div. B, title XXIX, §2922, Nov. 30, 1993, 
107 Stat. 1930, as amended by Pub. L. 104-106, div. A, 
title XV, § 1502(c)(1), Feb. 10, 1996, 110 Stat. 506; Pub. L. 
106-65, div. A, title X, §1067(7), Oct. 5, 1999, 113 Stat. 774, 
provided that: 

"(a) Limitation. — If the Secretary of Defense rec- 
ommends to the Defense Base Closure and Realignment 
Commission pursuant to section 2903(c) of the 1990 base 
closure Act [set out below] that an installation be 
closed or realigned, the Secretary identifies in docu- 
ments submitted to the Commission one or more in- 
stallations to which a function performed at the rec- 
ommended installation would be transferred, and the 
recommended Installation is closed or realigned pursu- 
ant to such Act, then, except as provided in subsection 
(b), funds in the Defense Base Closure Account 1990 may 
not be used for military construction In support of the 
transfer of that function to any installation other than 
an installation so identified in such documents. 

"(b) Exception. — The limitation in subsection (a) 
ceases to be applicable to military construction in sup- 
port of the transfer of a function to an installation on 
the 60th day following the date on which the Secretary 
submits to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the 
House of Representatives a notification of the proposed 
transfer that — 

"(1) identifies the installation to which the func- 
tion is to be transferred; and 

"(2) includes the justification for the transfer to 
such installation. 
"(c) Definitions. — In this section: 

"(1) The term '1990 base closure Act' means the De- 
fense Base Closure and Realignment Act of 1990 (part 
A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 
note). 

"(2) The term 'Defense Base Closure Account 1990' 
means the account established under section 2906 of 
the 1990 base closure Act [set out below]." 

Sense of Congress on Development of Base 
Closure Criteria 

Pub. L. 103-160, div. B, title XXIX, §2925, Nov. 30, 1993, 
107 Stat. 1932, as amended by Pub. L. 104-106, div. A, 



title XV, § 1502(c)(1), Feb. 10, 1996, 110 Stat. 506, provided 
that: 

"(a) Sense of Congress.— It is the sense of Congress 
that the Secretary of Defense consider, in developing in 
accordance with section 2903(b)(2)(B) of the Defense 
Base Closure and Realignment Act of 1990 (Public Law 
101-510; 10 U.S.C. 2687 note) amended criteria, whether 
such criteria should include the direct costs of such 
closures and realignments to other Federal depart- 
ments and agencies. 

"(b) Report on Amendment. — (1) The Secretary shall 
submit to the Committee on Armed Services of the 
Senate and the Committee on National Security of the 
House of Representatives [now Committee on Armed 
Services of the House of Representatives] a report on 
any amended criteria developed by the Secretary under 
section 2903(b)(2)(B) of the Defense Base Closure and 
Realignment Act of 1990 after the date of the enact- 
ment of this Act [Nov. 30, 1993]. Such report shall in- 
clude a discussion of the amended criteria and include 
a justification for any decision not to propose a cri- 
terion regarding the direct costs of base closures and 
realignments to other Federal agencies and depart- 
ments. 

"(2) The Secretary shall submit the report upon pub- 
lication of the amended criteria in accordance with sec- 
tion 2903(b)(2)(B) of the Defense Base Closure and Re- 
alignment Act of 1990." 

Military Base Closure Report 

Pub. L. 102-581, title I, § 107(d), Oct. 31, 1992, 106 Stat. 
4879, provided that within 30 days after the date on 
which the Secretary of Defense recommended a list of 
military bases for closure or realignment pursuant to 
section 2903(c) of the Defense Base Closure and Realign- 
ment Act of 1990 (Pub. L. 101-510, set out below), the 
Administrator of the Federal Aviation Administration 
was to submit to Congress and the Defense Base Clo- 
sure and Realignment Commission a report on the ef- 
fects of all those recommendations involving military 
airbases, including the effect on civilian airports and 
airways in the local community and region; potential 
modifications and costs necessary to convert such 
bases to civilian aviation use; and in the case of air 
traffic control or radar coverage currently provided by 
the Department of Defense, potential Installations or 
adjustments of equipment and costs necessary for the 
Federal Aviation Administration to maintain existing 
levels of service for the local community and region. 

Indemnification of Transferees of Closing 
Defense Property 

Pub. L. 102-484, div. A, title III, §330, Oct. 23, 1992, 106 
Stat. 2371, as amended by Pub. L. 103-160, div. A, title 
X, §1002, Nov. 30, 1993, 107 Stat. 1745, provided that: 

"(a) In General. — (1) Except as provided In paragraph 
(3) and subject to subsection (b), the Secretary of De- 
fense shall hold harmless, defend, and indemnify in full 
the persons and entities described in paragraph (2) from 
and against any suit, claim, demand or action, liabil- 
ity, judgment, cost or other fee arising out of any 
claim for personal injury or property damage (includ- 
ing death, illness, or loss of or damage to property or 
economic loss) that results from, or Is in any manner 
predicated upon, the release or threatened release of 
any hazardous substance, pollutant or contaminant, or 
petroleum or petroleum derivative as a result of De- 
partment of Defense activities at any military installa- 
tion (or portion thereof) that is closed pursuant to a 
base closure law. 

"(2) The persons and entities described in this para- 
graph are the following: 

"(A) Any State (including any officer, agent, or em- 
ployee of the State) that acquires ownership or con- 
trol of any facility at a military installation (or any 
portion thereof) described in paragraph (1). 

"(B) Any political subdivision of a State (including 
any officer, agent, or employee of the State) that ac- 
quires such ownership or control. 
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"(C) Any other person or entity that acquires such 
ownership or control. 

"(D) Any successor, assignee, transferee, lender, or 
lessee of a person or entity described in subpara- 
graphs (A) through (C). 

"(3) To the extent the persons and entities described 
in paragraph (2) contributed to any such release or 
threatened release, paragraph (1) shall not apply. 

"(b) Conditions. — No indemnification may be af- 
forded under this section unless the person or entity 
making a claim for indemnification — 

"(1) notifies the Department of Defense in writing 
within two years after such claim accrues or begins 
action within six months after the date of mailing, by 
certified or registered mail, of notice of final denial 
of the claim by the Department of Defense; 

"(2) furnishes to the Department of Defense copies 
of pertinent papers the entity receives; 

"(3) furnishes evidence or proof of any claim, loss, 
or damage covered by this section; and 

"(4) provides, upon request by the Department of 
Defense, access to the records and personnel of the 
entity for purposes of defending or settling the claim 
or action. 

"(c) Authority of Secretary of Defense. — (1) In 
any case in which the Secretary of Defense determines 
that the Department of Defense may be required to 
make indemnification payments to a person under this 
section for any suit, claim, demand or action, liability, 
judgment, cost or other fee arising out of any claim for 
personal injury or property damage referred to in sub- 
section (a)(1), the Secretary may settle or defend, on 
behalf of that person, the claim for personal injury or 
property damage. 

"(2) In any case described in paragraph (1), if the per- 
son to whom the Department of Defense may be re- 
quired to make indemnification payments does not 
allow the Secretary to settle or defend the claim, the 
person may not be afforded indemnification with re- 
spect to that claim under this section. 

"(d) Accrual of Action. — For purposes of subsection 
(b)(1), the date on which a claim accrues is the date on 
which the plaintiff knew (or reasonably should have 
known) that the personal injury or property damage re- 
ferred to in subsection (a) was caused or contributed to 
by the release or threatened release of a hazardous sub- 
stance, pollutant or contaminant, or petroleum or pe- 
troleum derivative result of Department of De- 
fense activities at any military installation (or portion 
thereof) described in subsection (a)(1). 

"(e) Relationship to Other Law. — Nothing in this 
section shall be construed as affecting or modifying in 
any way section 120(h) of the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (42 U.S.C. 9620(h)). 
"(f) Definitions. — In this section: 

"(1) The terms 'facility', 'hazardous substance', 're- 
lease', and 'pollutant or contaminant' have the mean- 
ings given such terms under paragraphs (9), (14), (22), 
and (33) of section 101 of the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980, respectively (42 U.S.C. 9601(9), (14), (22), and (33)). 

"(2) The term 'military installation' has the mean- 
ing given such term under section 2687(e)(1) of title 
10, United States Code. 

"(3) The term 'base closure law' means the follow- 
ing: 

"(A) The Defense Base Closure and Realignment 
Act of 1990 [part A of title XXIX of div. B of Pub. 
L. 101-510] (10 U.S.C. 2687 note). 

"(B) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act [Pub. 
L. 100-526] (10 U.S.C. 2687 note). 

"(C) Section 2687 of title 10, United States Code. 

"(D) Any provision of law authorizing the closure 
or realignment of a military installation enacted 



on or after the date of the enactment of this Act 
[Oct. 23, 1992]." 

Demonstration Project for Use of National Relo- 
cation Contractor To Assist Department of De- 
fense 

Pub. L. 102-484, div. B, title XXVIII, §2822, Oct. 23, 
1992, 106 Stat. 2608, provided that, subject to the avail- 
ability of appropriations therefor, the Secretary of De- 
fense was to enter into a one-year contract, not later 
than 30 days after Oct. 23, 1992, with a private reloca- 
tion contractor operating on a nationwide basis to test 
the cost-effectiveness of using national relocation con- 
tractors to administer the Homeowners Assistance Pro- 
gram and that, not later than one year after the date 
on which the Secretary of Defense entered into the con- 
tract, the Comptroller General was to submit to Con- 
gress a report containing the Comptroller General's 
evaluation of the effectiveness of using the national 
contractor for administering the program. 

Environmental Restoration Requirements at 
Military Installations To Be Closed 

Pub. L. 102-190, div. A, title III, §334, Dec. 5, 1991, 105 
Stat. 1340, prescribed requirements for certain installa- 
tions to be closed under 1989 or 1991 base closure lists 
by requiring that all draft final remedial investigations 
and feasibility studies related to environmental res- 
toration activities at each such military installation 
be submitted to Environmental Protection Agency not 
later than 24 months after Dec. 5, 1991, for bases on 1989 
closure list and not later than 36 months after such 
date for bases on 1991 closure list, prior to repeal by 
Pub. L. 104-201, div. A, title III, §328, Sept. 23, 1996, 110 
Stat. 2483. 

Withholding Information Prom Congress or 
Comptroller General 

Pub. L. 102-190, div. B, title XXVIII, §2821(i), Dec. 5, 
1991, 105 Stat. 1546, provided that: "Nothing in this sec- 
tion [enacting and amending provisions set out below] 
or in the Defense Base Closure and Realignment Act of 
1990 [part A of title XXIX of div. B of Pub. L. 101-510, 
set out below] shall be construed to authorize the with- 
holding of information from Congress, any committee 
or subcommittee of Congress, or the Comptroller Gen- 
eral of the United States." 

Consistency in Budget Data 

Pub. L. 102-190, div. B, title XXVIII, §2822, Dec. 5, 
1991, 105 Stat. 1546, as amended by Pub. L. 102-484, div. 
B, title XXVIII, §2825, Oct. 23, 1992, 106 Stat. 2609, pro- 
vided that: 

"(a) Military Construction Funding Requests. — In 
the case of each military installation considered for 
closure or realignment or for comparative purposes by 
the Defense Base Closure and Realignment Commis- 
sion, the Secretary of Defense shall ensure, subject to 
subsection (b), that the amount of the authorization re- 
quested by the Department of Defense for military con- 
struction relating to the closure or realignment of the 
installation in each of the fiscal years 1992 through 1999 
for the following fiscal year does not exceed the esti- 
mate of the cost of such construction (adjusted as ap- 
propriate for inflation) that was provided to the Com- 
mission by the Department of Defense. 

"(b) Explanation for Inconsistencies. — The Sec- 
retary may submit to Congress for a fiscal year a re- 
quest for the authorization of military construction re- 
ferred to in subsection (a) in an amount greater than 
the estimate of the cost of the construction (adjusted 
as appropriate for inflation) that was provided to the 
Commission if the Secretary determines that the great- 
er amount is necessary and submits with the request a 
complete explanation of the reasons for the difference 
between the requested amount and the estimate. 

"(c) Investigation.— (1) The Inspector General of the 
Department of Defense shall investigate the military 
construction for which the Secretary is required to sub- 
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mit an explanation to Congress under subsection (b) if 
the Inspector General determines (under standards pre- 
scribed by the Inspector General) that the difference 
between the requested amount and the estimate for 
such construction is significant. 

"(2) The Inspector General shall submit to the con- 
gressional defense committees a report describing the 
results of each investigation conducted under para- 
graph (1)." 

Disposition of Facilities of Depository Institu- 
tions on Military Installations To Be Closed 

Pub. L. 102-190, div. B, title XXVIII, §2825, Dec. 5, 
1991, 105 Stat. 1549, as amended by Pub. L. 103-160, div. 
B, title XXIX, § 2928(a), (b)(1), (c), Nov. 30, 1993, 107 Stat. 
1934, 1935, provided that: 

"(a) Authority to Convey Facilities. — (1) Subject to 
subsection (c) and notwithstanding any other provision 
of law, the Secretary of the military department hav- 
ing jurisdiction over a military installation being 
closed pursuant to a base closure law may convey all 
right, title, and interest of the United States in a facil- 
ity located on that installation to a depository institu- 
tion that — 

"(A) conducts business in the facility; and 
"(B) constructed or substantially renovated the fa- 
cility using funds of the depository institution. 

"(2) In the case of the conveyance under paragraph (1) 
of a facility that was not constructed by the depository 
institution but was substantially renovated by the de- 
pository institution, the Secretary shall require the de- 
pository institution to pay an amount determined by 
the Secretary to be equal to the value of the facility in 
the absence of the renovations. 

"(b) Authority to Convey Land. — As part of the con- 
veyance of a facility to a depository institution under 
subsection (a), the Secretary of the military depart- 
ment concerned shall permit the depository institution 
to purchase the land upon which that facility is lo- 
cated. The Secretary shall offer the land to the deposi- 
tory institution before offering such land for sale or 
other disposition to any other entity. The purchase 
price shall be not less than the fair market value of the 
land, as determined by the Secretary. 

"(c) Limitation. — The Secretary of a military depart- 
ment may not convey a facility to a depository institu- 
tion under subsection (a) if the Secretary determines 
that the operation of a depository institution at such 
facility is inconsistent with the redevelopment plan 
with respect to the installation. 

"(d) Base Closure Law Defined. — For purposes of 
this section, the term 'base closure law' means the fol- 
lowing: 

"(1) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 104 
Stat. 1808; 10 U.S.C. 2687 note). 

"(2) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 102 Stat. 2627; 10 U.S.C. 2687 note). 
"(3) Section 2687 of title 10, United States Code. 
"(4) Any other similar law enacted after the date of 
the enactment of this Act [Dec. 5, 1991]. 
"(e) Depository Institution Defined. — For purposes 
of this section, the term 'depository institution' has 
the meaning given that term in section 19(b)(1)(A) of 
the Federal Reserve Act (12 U.S.C. 461(b)(1)(A))." 

Report on Environmental Restoration Costs for 
Installations To Be Closed Under 1990 Base Clo- 
sure Law 

Pub. L. 102-190, div. B, title XXVIII, § 2827(b), Dec. 5, 
1991, 105 Stat. 1551, directed the Secretary of Defense to 
submit an annual report to Congress on the funding 
needed for environmental restoration activities at cer- 
tain designated military installations for the fiscal 
year for which a budget was submitted and for each of 
the four following fiscal years, prior to repeal by Pub. 



L. 104-106, div. A, title X, §1061(m), Feb. 10, 1996, 110 
Stat. 443. 

Sense of Congress Regarding Joint Resolution of 
Disapproval of 1991 Base Closure Commission 
Recommendation 

Pub. L. 102-172, title VIII, §8131, Nov. 26, 1991, 105 
Stat. 1208, provided that: "It is the sense of the Con- 
gress that in acting on the Joint Resolution of Dis- 
approval of the 1991 Base Closure Commission's recom- 
mendation, the Congress takes no position on whether 
there has been compliance by the Base Closure Com- 
mission, and the Department of Defense with the re- 
quirements of the Defense Base Closure and Realign- 
ment Act of 1990 [part A of title XXIX of div. B of Pub. 
L. 101-510, set out below]. Further, the vote on the reso- 
lution of disapproval shall not be interpreted to imply 
Congressional approval of all actions taken by the Base 
Closure Commission and the Department of Defense in 
fulfillment of the responsibilities and duties conferred 
upon them by the Defense Base Closure and Realign- 
ment Act of 1990, but only the approval of the recom- 
mendations issued by the Base Closure Commission." 

Requirements for Base Closure and Realignment 
Plans 

Pub. L. 103-335, title VIII, §8040, Sept. 30, 1994, 108 
Stat. 2626, which directed Secretary of Defense to in- 
clude in any base closure and realignment plan submit- 
ted to Congress after Sept. 30, 1994, a complete review 
of expectations for the five-year period beginning on 
Oct. 1, 1994, including force structure and levels, instal- 
lation requirements, a budget plan, cost savings to be 
realized through realignments and closures of military 
installations, and the economic impact on local areas 
affected, was from the Department of Defense Appro- 
priations Act, 1995, and was not repeated in subsequent 
appropriation acts. Similar provisions were contained 
in the following prior appropriation acts: 

Pub. L. 103-139, title VIII, §8045, Nov. 11, 1993, 107 
Stat. 1450. 

Pub. L. 102-396, title IX, §9060, Oct. 6, 1992, 106 Stat. 
1915. 

Pub. L. 102-172, title VIII, §8063, Nov. 26, 1991, 105 
Stat. 1185. 

Pub. L. 101-511, title VIII, §8081, Nov. 5, 1990, 104 Stat. 
1894. 

Defense Base Closure and Realignment Commission 

Pub. L. 101-510, div. B, title XXIX, part A, Nov. 5, 
1990, 104 Stat. 1808, as amended by Pub. L. 102-190, div. 
A, title III, § 344(b)(1), div. B, title XXVIII, 
§§2821(a)-(h)(l), 2827(a)(1), (2), Dec. 5, 1991, 105 Stat. 1345, 
1544-1546, 1551; Pub. L. 102-484, div. A, title X, § 1054(b), 
div. B, title XXVIII, §§ 2821(b), 2823, Oct. 23, 1992, 106 
Stat. 2502, 2607, 2608; Pub. L. 103-160, div. B, title XXIX, 
§§ 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 2918(c), 
2921(b), (c), 2923, 2926, 2930(a), Nov. 30, 1993, 107 Stat. 
1911, 1914, 1916, 1918, 1921, 1923, 1928-1930, 1932, 1935; Pub. 
L. 103-337, div. A, title X, § 1070(b)(15), (d)(2), div. B, title 
XXVIII, §§2811, 2812(b), 2813(c)(2), (d)(2), (e)(2), Oct. 5, 
1994, 108 Stat. 2857, 2858, 3053-3056; Pub. L. 103-421, 
§2(a)-(c), (f)(2), Oct. 25, 1994, 108 Stat. 4346-4352, 4354; 
Pub. L. 104-106, div. A, title XV, §§ 1502(d), 1504(a)(9), 
1505(e)(1), div. B, title XXVIII, §§ 2831(b)(2), 2835, 2836, 
2837(a), 2838, 2839(b), 2840(b), Feb. 10, 1996, 110 Stat. 508, 
513, 514, 558, 560, 561, 564, 565; Pub. L. 104-201, div. B, title 
XXVIII, §§ 2812(b), 2813(b), Sept. 23, 1996, 110 Stat. 2789; 
Pub. L. 105-85, div. A, title X, § 1073(d)(4)(B), div. B, title 
XXVIII, § 2821(b), Nov. 18, 1997, 111 Stat. 1905, 1997; Pub. 
L. 106-65, div. A, title X, §1067(10), div. B, title XVIII, 
§§ 2821(a), 2822, Oct. 5, 1999, 113 Stat. 774, 853, 856; Pub. L. 

106- 398, §1 [[div. A], title X, §1087(g)(2), div. B, title 
XXVIII, §2821(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-293, 
1654A-419; Pub. L. 107-107, div. A, title X, § 1048(d)(2), 
div. B, title XXVIII, § 2821(b), title XXX, §§3001-3007, 
Dec. 28, 2001, 115 Stat. 1227, 1312, 1342-1351; Pub. L. 

107- 314, div. A, title X, § 1062(f)(4), (m)(l)-(3), div. B, title 
XXVIII, §§ 2814(b), 2854, Dec. 2, 2002, 116 Stat. 2651, 2652, 
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2710, 2728; Pub. L. 108-136, dlv. A, title VI, § 655(b), div. 
B, title XXVIII, §§ 2805(d)(2), 2821, Nov. 24, 2003, 117 Stat. 
1523, 1721, 1726; Pub. L. 108-375, dlv. A, title X, §1084(1), 
div. B, title XXVIII, §§2831-2834, Oct. 28, 2004, 118 Stat. 
2064, 2132-2134; Pub. L. 109-163, div. B, title XXVIII, 
§2831, Jan. 6, 2006, 119 Stat. 3518; Pub. L. 110-181, div. B, 
title XXVII, § 2704(a), Jan. 28, 2008, 122 Stat. 532; Pub. L. 
110-417, div. B, title XXVII, §§2711, 2712(a)(1)(A), (b), Oct. 
14, 2008, 122 Stat. 4715, 4716; Pub. L. 111-84, div. B, title 
XXVII, § 2715(a), Oct. 28, 2009, 123 Stat. 2658, provided 
that: 

"SEC. 2901. SHORT TITLE AND PURPOSE 

"(a) Short Title. — This part may be cited as the 'De- 
fense Base Closure and Realignment Act of 1990'. 

"(b) Purpose. — The purpose of this part is to provide 
a fair process that will result in the timely closure and 
realignment of military installations inside the United 
States. 

"SEC. 2902. THE COMMISSION 

"(a) Establishment. — There is established an inde- 
pendent commission to be known as the 'Defense Base 
Closure and Realignment Commission'. 

"(b) Duties. — The Commission shall carry out the du- 
ties specified for it in this part. 

"(c) Appointment. — (1)(A) The Commission shall be 
composed of eight members appointed by the President, 
by and with the advise [advice] and consent of the Sen- 
ate. 

"(B) The President shall transmit to the Senate the 
nominations for appointment to the Commission — 

"(i) by no later than January 3, 1991, in the case of 
members of the Commission whose terms will expire 
at the end of the first session of the 102nd Congress; 

"(ii) by no later than January 25, 1993, in the case 
of members of the Commission whose terms will ex- 
pire at the end of the first session of the 103rd Con- 
gress; and 

"(Hi) by no later than January 3, 1995, in the case 
of members of the Commission whose terms will ex- 
pire at the end of the first session of the 104th Con- 
gress. 

"(C) If the President does not transmit to Congress 
the nominations for appointment to the Commission on 
or before the date specified for 1993 in clause (ii) of sub- 
paragraph (B) or for 1995 in clause (iii) of such subpara- 
graph, the process by which military installations may 
be selected for closure or realignment under this part 
with respect to that year shall be terminated. 

"(2) In selecting individuals for nominations for ap- 
pointments to the Commission, the President should 
consult with — 

"(A) the Speaker of the House of Representatives 
concerning the appointment of two members; 

"(B) the majority leader of the Senate concerning 
the appointment of two members; 

"(C) the minority leader of the House of Represent- 
atives concerning the appointment of one member; 
and 

"(D) the minority leader of the Senate concerning 
the appointment of one member. 

"(3) At the time the President nominates individuals 
for appointment to the Commission for each session of 
Congress referred to in paragraph (1)(B), the President 
shall designate one such individual who shall serve as 
Chairman of the Commission. 

"(d) Terms. — (1) Except as provided in paragraph (2), 
each member of the Commission shall serve until the 
adjournment of Congress sine die for the session during 
which the member was appointed to the Commission. 

"(2) The Chairman of the Commission shall serve 
until the confirmation of a successor. 

"(e) Meetings. — (1) The Commission shall meet only 
during calendar years 1991, 1993, and 1995. 

"(2)(A) Each meeting of the Commission, other than 
meetings in which classified information is to be dis- 
cussed, shall be open to the public. 

"(B) All the proceedings, information, and delibera- 
tions of the Commission shall be open, upon request, to 
the following: 



"(i) The Chairman and the ranking minority party 
member of the Subcommittee on Readiness and Man- 
agement Support of the Committee on Armed Serv- 
ices of the Senate, or such other members of the Sub- 
committee designated by such Chairman or ranking 
minority party member. 

"(ii) The Chairman and the ranking minority party 
member of the Subcommittee on Readiness of the 
Committee on Armed Services of the House of Rep- 
resentatives, or such other members of the Sub- 
committee designated by such Chairman or ranking 
minority party member. 

"(iii) The Chairmen and ranking minority party 
members of the Subcommittees on Military Con- 
struction of the Committees on Appropriations of the 
Senate and of the House of Representatives, or such 
other members of the Subcommittees designated by 
such Chairmen or ranking minority party members. 
"(f) Vacancies. — A vacancy in the Commission shall 
be filled in the same manner as the original appoint- 
ment, but the individual appointed to fill the vacancy 
shall serve only for the unexpired portion of the term 
for which the individual's predecessor was appointed. 

"(g) Pay and Travel Expenses. — (1)(A) Each mem- 
ber, other than the Chairman, shall be paid at a rate 
equal to the daily equivalent of the minimum annual 
rate of basic pay payable for level IV of the Executive 
Schedule under section 5315 of title 5, United States 
Code, for each day (including travel time) during which 
the member is engaged in the actual performance of du- 
ties vested in the Commission. 

"(B) The Chairman shall be paid for each day referred 
to in subparagraph (A) at a rate equal to the daily 
equivalent of the minimum annual rate of basic pay 
payable for level III of the Executive Schedule under 
section 5314 of title 5, United States Code. 

"(2) Members shall receive travel expenses, including 
per diem in lieu of subsistence, in accordance with sec- 
tions 5702 and 5703 of title 5, United States Code. 

"(h) Director op Staff. — (1) The Commission shall, 
without regard to section 5311(b) of title 5, United 
States Code, appoint a Director who has not served on 
active duty in the Armed Forces or as a civilian em- 
ployee of the Department of Defense during the one- 
year period preceding the date of such appointment. 

"(2) The Director shall be paid at the rate of basic 
pay payable for level IV of the Executive Schedule 
under section 5315 of title 5, United States Code. 

"(i) Staff. — (1) Subject to paragraphs (2) and (3), the 
Director, with the approval of the Commission, may ap- 
point and fix the pay of additional personnel. 

"(2) The Director may make such appointments with- 
out regard to the provisions of title 5, United States 
Code, governing appointments in the competitive serv- 
ice, and any personnel so appointed may be paid with- 
out regard to the provisions of chapter 51 and sub- 
chapter III of chapter 53 of that title relating to classi- 
fication and General Schedule pay rates, except that an 
individual so appointed may not receive pay in excess 
of the annual rate of basic pay payable for GS-18 of the 
General Schedule. 

"(3)(A) Not more than one- third of the personnel em- 
ployed by or detailed to the Commission may be on de- 
tail from the Department of Defense. 

"(B)(i) Not more than one-fifth of the professional an- 
alysts of the Commission staff may be persons detailed 
from the Department of Defense to the Commission. 

"(ii) No person detailed from the Department of De- 
fense to the Commission may be assigned as the lead 
professional analyst with respect to a military depart- 
ment or defense agency. 

"(C) A person may not be detailed from the Depart- 
ment of Defense to the Commission if, within 12 
months before the detail is to begin, that person par- 
ticipated personally and substantially in any matter 
within the Department of Defense concerning the prep- 
aration of recommendations for closures or realign- 
ments of military installations. 

"(D) No member of the Armed Forces, and no officer 
or employee of the Department of Defense, may — 
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"(i) prepare any report concerning the effective- 
ness, fitness, or efficiency of the performance on the 
staff of the Commission of any person detailed from 
the Department of Defense to that staff; 

"(ii) review the preparation of such a report; or 
"(iii) approve or disapprove such a report. 
"(4) Upon request of the Director, the head of any 
Federal department or agency may detail any of the 
personnel of that department or agency to the Commis- 
sion to assist the Commission in carrying out its duties 
under this part. 

"(5) The Comptroller General of the United States 
shall provide assistance, including the detailing of em- 
ployees, to the Commission in accordance with an 
agreement entered into with the Commission. 

"(6) The following restrictions relating to the person- 
nel of the Commission shall apply during 1992 and 1994: 
"(A) There may not be more than 15 persons on the 
staff at any one time. 

"(B) The staff may perform only such functions as 
are necessary to prepare for the transition to new 
membership on the Commission in the following 
year. 

"(C) No member of the Armed Forces and no em- 
ployee of the Department of Defense may serve on 
the staff. 

"(j) Other Authority. — (1) The Commission may pro- 
cure by contract, to the extent funds are available, the 
temporary or intermittent services of experts or con- 
sultants pursuant to section 3109 of title 5, United 
States Code. 

"(2) The Commission may lease space and acquire 
personal property to the extent funds are available. 

"(k) Funding. — (1) There are authorized to be appro- 
priated to the Commission such funds as are necessary 
to carry out its duties under this part. Such funds shall 
remain available until expended. 

"(2) If no funds are appropriated to the Commission 
by the end of the second session of the 101st Congress, 
the Secretary of Defense may transfer, for fiscal year 
1991, to the Commission funds from the Department of 
Defense Base Closure Account established by section 
20V of Public Law 100-526 [set out below]. Such funds 
shall remain available until expended. 

"(3)(A) The Secretary may transfer not more than 
$300,000 from unobligated funds in the account referred 
to in subparagraph (B) for the purpose of assisting the 
Commission in carrying out its duties under this part 
during October, November, and December 1995. Funds 
transferred under the preceding sentence shall remain 
available until December 31, 1995. 

"(B) The account referred to in subparagraph (A) is 
the Department of Defense Base Closure Account estab- 
lished under section 207(a) of the Defense Authorization 
Amendments and Base Closure and Realignment Act 
(Public Law 100-526; 10 U.S.C. 2687 note). 

"(0 Termination. — The Commission shall terminate 
on December 31, 1995. 

"(m) Prohibition Against Restricting Communica- 
tions.— Section 1034 of title 10, United States Code, 
shall apply with respect to communications with the 
Commission. 

"SEC. 2903. PROCEDURE FOR MAKING RECOM- 
MENDATIONS FOR BASE CLOSURES AND RE- 
ALIGNMENTS 
"(a) Force-Structure Plan. — (1) As part of the budg- 
et justification documents submitted to Congress in 
support of the budget for the Department of Defense for 
each of the fiscal years 1992, 1994, and 1996, the Sec- 
retary shall include a force-structure plan for the 
Armed Forces based on an assessment by the Secretary 
of the probable threats to the national security during 
the six-year period beginning with the fiscal year for 
which the budget request is made and of the antici- 
pated levels of funding that will be available for na- 
tional defense purposes during such period. 

"(2) Such plan shall include, without any reference 
(directly or indirectly) to military installations inside 
the United States that may be closed or realigned 
under such plan — 



"(A) a description of the assessment referred to in 
paragraph (1); 

"(B) a description (i) of the anticipated force struc- 
ture during and at the end of each such period for 
each military department (with specifications of the 
number and type of units in the active and reserve 
forces of each such department), and (ii) of the units 
that will need to be forward based (with a justifica- 
tion thereof) during and at the end of each such pe- 
riod; and 

"(C) a description of the anticipated implementa- 
tion of such force-structure plan. 

"(3) The Secretary shall also transmit a copy of each 
such force-structure plan to the Commission. 

"(b) Selection Criteria.— (1) The Secretary shall, by 
no later than December 31, 1990, publish in the Federal 
Register and transmit to the congressional defense 
committees the criteria proposed to be used by the De- 
partment of Defense in making recommendations for 
the closure or realignment of military installations in- 
side the United States under this part. The Secretary 
shall provide an opportunity for public comment on the 
proposed criteria for a period of at least 30 days and 
shall include notice of that opportunity in the publica- 
tion required under the preceding sentence. 

"(2)(A) The Secretary shall, by no later than Feb- 
ruary 15, 1991, publish in the Federal Register and 
transmit to the congressional defense committees the 
final criteria to be used in making recommendations 
for the closure or realignment of military installations 
inside the United States under this part. Except as pro- 
vided in subparagraph (B), such criteria shall be the 
final criteria to be used, along with the force-structure 
plan referred to in subsection (a), in making such rec- 
ommendations unless disapproved by a joint resolution 
of Congress enacted on or before March 15, 1991. 

"(B) The Secretary may amend such criteria, but 
such amendments may not become effective until they 
have been published in the Federal Register, opened to 
public comment for at least 30 days, and then transmit- 
ted to the congressional defense committees in final 
form by no later than January 15 of the year concerned. 
Such amended criteria shall be the final criteria to be 
used, along with the force-structure plan referred to in 
subsection (a), in making such recommendations unless 
disapproved by a joint resolution of Congress enacted 
on or before February 15 of the year concerned. 

"(c) DOD Recommendations. — (1) The Secretary may, 
by no later than April 15, 1991, March 15, 1993, and 
March 1, 1995, publish in the Federal Register and 
transmit to the congressional defense committees and 
to the Commission a list of the military installations 
inside the United States that the Secretary rec- 
ommends for closure or realignment on the basis of the 
force-structure plan and the final criteria referred to in 
subsection (b)(2) that are applicable to the year con- 
cerned. 

"(2) The Secretary shall include, with the list of rec- 
ommendations published and transmitted pursuant to 
paragraph (1), a summary of the selection process that 
resulted in the recommendation for each installation, 
including a justification for each recommendation. The 
Secretary shall transmit the matters referred to in the 
preceding sentence not later than 7 days after the date 
of the transmittal to the congressional defense com- 
mittees and the Commission of the list referred to in 
paragraph (1). 

"(3)(A) In considering military installations for clo- 
sure or realignment, the Secretary shall consider all 
military installations inside the United States equally 
without regard to whether the installation has been 
previously considered or proposed for closure or re- 
alignment by the Department. 

"(B) In considering military installations for closure 
or realignment, the Secretary may not take into ac- 
count for any purpose any advance conversion planning 
undertaken by an affected community with respect to 
the anticipated closure or realignment of an installa- 
tion. 

"(C) For purposes of subparagraph (B), in the case of 
a community anticipating the economic effects of a 
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closure or realignment of a military installation, ad- 
vance conversion planning — 

"(i) shall include community adjustment and eco- 
nomic diversification planning- undertaken by the 
community before an anticipated selection of a mili- 
tary installation in or near the community for clo- 
sure or realignment; and 

"(ii) may include the development of contingency 
redevelopment plans, plans for economic development 
and diversification, and plans for the joint use (in- 
cluding civilian and military use, public and private 
use, civilian dual use, and civilian shared use) of the 
property or facilities of the installation after the an- 
ticipated closure or realignment. 

"(4) In addition to making all information used by 
the Secretary to prepare the recommendations under 
this subsection available to Congress (including any 
committee or member of Congress), the Secretary shall 
also make such information available to the Commis- 
sion and the Comptroller General of the United States. 

"(5)(A) Each person referred to in subparagraph (B), 
when submitting information to the Secretary of De- 
fense or the Commission concerning the closure or re- 
alignment of a military installation, shall certify that 
such information is accurate and complete to the best 
of that person's knowledge and belief. 

"(B) Subparagraph (A) applies to the following per- 
sons: 

"(i) The Secretaries of the military departments, 
"(ii) The heads of the Defense Agencies, 
"(iii) Bach person who is in a position the duties of 
which include personal and substantial involvement 
in the preparation and submission of information and 
recommendations concerning the closure or realign- 
ment of military installations, as designated in regu- 
lations which the Secretary of Defense shall pre- 
scribe, regulations which the Secretary of each mili- 
tary department shall prescribe for personnel within 
that military department, or regulations which the 
head of each Defense Agency shall prescribe for per- 
sonnel within that Defense Agency. 
"(6) Any information provided to the Commission by 
a person described in paragraph (5)(B) shall also be sub- 
mitted to the Senate and the House of Representatives 
to be made available to the Members of the House con- 
cerned in accordance with the rules of that House. The 
information shall be submitted to the Senate and 
House of Representatives within 24 hours after the sub- 
mission of the information to the Commission. 

"(d) Review and Recommendations by the Commis- 
sion. — (1) After receiving the recommendations from 
the Secretary pursuant to subsection (c) for any year, 
the Commission shall conduct public hearings on the 
recommendations. All testimony before the Commis- 
sion at a public hearing conducted under this para- 
graph shall be presented under oath. 

"(2)(A) The Commission shall, by no later than July 
1 of each year in which the Secretary transmits recom- 
mendations to it pursuant to subsection (c), transmit 
to the President a report containing the Commission's 
findings and conclusions based on a review and analysis 
of the recommendations made by the Secretary, to- 
gether with the Commission's recommendations for 
closures and realignments of military installations in- 
side the United States. 

"(B) Subject to subparagraph (C), in making its rec- 
ommendations, the Commission may make changes in 
any of the recommendations made by the Secretary if 
the Commission determines that the Secretary devi- 
ated substantially from the force-structure plan and 
final criteria referred to in subsection (c)(1) in making 
recommendations. 

"(C) In the case of a change described in subpara- 
graph (D) in the recommendations made by the Sec- 
retary, the Commission may make the change only if 
the Commission — 

"(i) makes the determination required by subpara- 
graph (B); 

"(ii) determines that the change is consistent with 
the force-structure plan and final criteria referred to 
in subsection (c)(1); 



"(iii) publishes a notice of the proposed change in 
the Federal Register not less than 45 days before 
transmitting its recommendations to the President 
pursuant to paragraph (2); and 

"(iv) conducts public hearings on the proposed 
change. 

"(D) Subparagraph (C) shall apply to a change by the 
Commission in the Secretary's recommendations that 
would — 

"(i) add a military installation to the list of mili- 
tary installations recommended by the Secretary for 
closure; 

"(ii) add a military installation to the list of mili- 
tary installations recommended by the Secretary for 
realignment; or 

"(iii) increase the extent of a realignment of a par- 
ticular military installation recommended by the 
Secretary. 

"(E) In making recommendations under this para- 
graph, the Commission may not take into account for 
any purpose any advance conversion planning under- 
taken by an affected community with respect to the 
anticipated closure or realignment of a military instal- 
lation. 

"(3) The Commission shall explain and justify in its 
report submitted to the President pursuant to para- 
graph (2) any recommendation made by the Commis- 
sion that is different from the recommendations made 
by the Secretary pursuant to subsection (c). The Com- 
mission shall transmit a copy of such report to the con- 
gressional defense committees on the same date on 
which it transmits its recommendations to the Presi- 
dent under paragraph (2). 

"(4) After July 1 of each year in which the Commis- 
sion transmits recommendations to the President 
under this subsection, the Commission shall promptly 
provide, upon request, to any Member of Congress in- 
formation used by the Commission in making its rec- 
ommendations. 

"(5) The Comptroller General of the United States 
shall — 

"(A) assist the Commission, to the extent re- 
quested, in the Commission's review and analysis of 
the recommendations made by the Secretary pursu- 
ant to subsection (c); and 

"(B) by no later than April 15 of each year in which 
the Secretary makes such recommendations, trans- 
mit to the Congress and to the Commission a report 
containing a detailed analysis of the Secretary's rec- 
ommendations and selection process. 
"(e) Review by the President. — (1) The President 
shall, by no later than July 15 of each year in which the 
Commission makes recommendations under subsection 
(d), transmit to the Commission and to the Congress a 
report containing the President's approval or dis- 
approval of the Commission's recommendations. 

"(2) If the President approves all the recommenda- 
tions of the Commission, the President shall transmit 
a copy of such recommendations to the Congress, to- 
gether with a certification of such approval. 

"(3) If the President disapproves the recommenda- 
tions of the Commission, in whole or in part, the Presi- 
dent shall transmit to the Commission and the Con- 
gress the reasons for that disapproval. The Commission 
shall then transmit to the President, by no later than 
August 15 of the year concerned, a revised list of rec- 
ommendations for the closure and realignment of mili- 
tary installations. 

"(4) If the President approves all of the revised rec- 
ommendations of the Commission transmitted to the 
President under paragraph (3), the President shall 
transmit a copy of such revised recommendations to 
the Congress, together with a certification of such ap- 
proval. 

"(5) If the President does not transmit to the Con- 
gress an approval and certification described in para- 
graph (2) or (4) by September 1 of any year in which the 
Commission has transmitted recommendations to the 
President under this part, the process by which mili- 
tary installations may be selected for closure or re- 
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alignment under this part with respect to that year 
shall be terminated. 

"SEC. 2904. CLOSURE AND REALIGNMENT OF MILI- 
TARY INSTALLATIONS 
"(a) In General. — Subject to subsection (b), the Sec- 
retary shall — 

"(1) close all military installations recommended 
for closure by the Commission in each report trans- 
mitted to the Congress by the President pursuant to 
section 2903(e); 

"(2) realign all military installations recommended 
for realignment by such Commission in each such re- 
port; 

"(3) carry out the privatization in place of a mili- 
tary installation recommended for closure or realign- 
ment by the Commission in the 2005 report only if 
privatization in place is a method of closure or re- 
alignment of the military installation specified in 
the recommendations of the Commission in such re- 
port and is determined by the Commission to be the 
most cost-effective method of implementation of the 
recommendation; 

"(4) initiate all such closures and realignments no 
later than two years after the date on which the 
President transmits a report to the Congress pursu- 
ant to section 2903(e) containing the recommenda- 
tions for such closures or realignments; and 

"(5) complete all such closures and realignments no 
later than the end of the six-year period beginning on 
the date on which the President transmits the report 
pursuant to section 2903(e) containing the recom- 
mendations for such closures or realignments. 
"(b) Congressional Disapproval.— (1) The Secretary 
may not carry out any closure or realignment rec- 
ommended by the Commission in a report transmitted 
from the President pursuant to section 2903(e) if a joint 
resolution is enacted, in accordance with the provisions 
of section 2908, disapproving such recommendations of 
the Commission before the earlier of — 

"(A) the end of the 45-day period beginning on the 
date on which the President transmits such report; or 
"(B) the adjournment of Congress sine die for the 
session during which such report is transmitted. 
"(2) For purposes of paragraph (1) of this subsection 
and subsections (a) and (c) of section 2908, the days on 
which either House of Congress is not in session be- 
cause of an adjournment of more than three days to a 
day certain shall be excluded in the computation of a 
period. 

"SEC. 2905. IMPLEMENTATION 

"(a) In General. — (1) In closing or realigning any 
military installation under this part, the Secretary 
may— 

"(A) take such actions as may be necessary to close 
or realign any military installation, including the ac- 
quisition of such land, the construction of such re- 
placement facilities, the performance of such activi- 
ties, and the conduct of such advance planning and 
design as may be required to transfer functions from 
a military installation being closed or realigned to 
another military installation, and may use for such 
purpose funds in the Account or funds appropriated 
to the Department of Defense for use in planning and 
design, minor construction, or operation and mainte- 
nance; 

"(B) provide — 

"(i) economic adjustment assistance to any com- 
munity located near a military installation being 
closed or realigned, and 

"(ii) community planning assistance to any com- 
munity located near a military installation to 
which functions will be transferred as a result of 
the closure or realignment of a military installa- 
tion, 

if the Secretary of Defense determines that the finan- 
cial resources available to the community (by grant 
or otherwise) for such purposes are inadequate, and 
may use for such purposes funds in the Account or 
funds appropriated to the Department of Defense for 



economic adjustment assistance or community plan- 
ning assistance; 

"(C) carry out activities for the purposes of envi- 
ronmental restoration and mitigation at any such in- 
stallation, and shall use for such purposes funds in 
the Account; 

"(D) provide outplacement assistance to civilian 
employees employed by the Department of Defense at 
military installations being closed or realigned, and 
may use for such purpose funds in the Account or 
funds appropriated to the Department of Defense for 
outplacement assistance to employees; and 

"(E) reimburse other Federal agencies for actions 
performed at the request of the Secretary with re- 
spect to any such closure or realignment, and may 
use for such purpose funds in the Account or funds 
appropriated to the Department of Defense and avail- 
able for such purpose. 

"(2) In carrying out any closure or realignment under 
this part, the Secretary shall ensure that environ- 
mental restoration of any property made excess to the 
needs of the Department of Defense as a result of such 
closure or realignment be carried out as soon as pos- 
sible with funds available for such purpose. 

"(b) Management and Disposal of Property. — (1) 
The Administrator of General Services shall delegate 
to the Secretary of Defense, with respect to excess and 
surplus real property, facilities, and personal property 
located at a military installation closed or realigned 
under this part — 

"(A) the authority of the Administrator to utilize 
excess property under subchapter II of chapter 5 of 
title 40, United States Code; 

"(B) the authority of the Administrator to dispose 
of surplus property under subchapter III of chapter 5 
of title 40, United States Code; 

"(C) the authority to dispose of surplus property for 
public airports under sections 47151 through 47153 of 
title 49, United States Code; and 

"(D) the authority of the Administrator to deter- 
mine the availability of excess or surplus real prop- 
erty for wildlife conservation purposes in accordance 
with the Act of May 19, 1948 (16 U.S.C. 667b). 
"(2)(A) Subject to subparagraph (B) and paragraphs 
(3), (4), (5), and (6), the Secretary of Defense shall exer- 
cise the authority delegated to the Secretary pursuant 
to paragraph (1) in accordance with — 

"(i) all regulations governing the utilization of ex- 
cess property and the disposal of surplus property 
under the Federal Property and Administrative Serv- 
ices Act of 1949 [see chapters 1 to 11 of Title 40, Public 
Buildings, Property, and Works and division C (ex- 
cept sections 3302, 3306(f), 3307(e), 3501(b), 3509, 3906, 
4104, 4710, and 4711) of subtitle I of Title 41, Public 
Contracts]; and 

"(ii) all regulations governing the conveyance and 
disposal of property under section 13(g) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1622(g)). 
"(B) The Secretary may, with the concurrence of the 
Administrator of General Services — 

"(i) prescribe general policies and methods for uti- 
lizing excess property and disposing of surplus prop- 
erty pursuant to the authority delegated under para- 
graph (1); and 

"(ii) issue regulations relating to such policies and 
methods, which shall supersede the regulations re- 
ferred to in subparagraph (A) with respect to that au- 
thority. 

"(C) The Secretary of Defense may transfer real prop- 
erty or facilities located at a military installation to 
be closed or realigned under this part, with or without 
reimbursement, to a military department or other en- 
tity (including a nonappropriated fund instrumental- 
ity) within the Department of Defense or the Coast 
Guard. 

"(D) Before any action may be taken with respect to 
the disposal of any surplus real property or facility lo- 
cated at any military installation to be closed or re- 
aligned under this part, the Secretary of Defense shall 
consult with the Governor of the State and the heads 
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of the local governments concerned for the purpose of 
considering- any plan for the use of such property by the 
local community concerned. 

"(B) If a military installation to be closed, realigned, 
or placed in an inactive status under this part includes 
a road used for public access through, into, or around 
the installation, the Secretary of Defense shall consult 
with the Governor of the State and the heads of the 
local governments concerned for the purpose of consid- 
ering the continued availability of the road for public 
use after the installation is closed, realigned, or placed 
in an inactive status. 

"(3)(A) Not later than 6 months after the date of ap- 
proval of the closure or realignment of a military in- 
stallation under this part, the Secretary, in consulta- 
tion with the redevelopment authority with respect to 
the installation, shall — 

"(i) inventory the personal property located at the 
installation; and 

"(ii) identify the items (or categories of items) of 
such personal property that the Secretary determines 
to be related to real property and anticipates will 
support the implementation of the redevelopment 
plan with respect to the installation. 
"(B) If no redevelopment authority referred to in sub- 
paragraph (A) exists with respect to an installation, 
the Secretary shall consult with — 

"(i) the local government in whose jurisdiction the 
installation is wholly located; or 

"(ii) a local government agency or State govern- 
ment agency designated for the purpose of such con- 
sultation by the chief executive officer of the State 
in which the installation is located. 
"(C)(i) Except as provided in subparagraphs (E) and 
(F), the Secretary may not carry out any of the activi- 
ties referred to in clause (ii) with respect to an instal- 
lation referred to in that clause until the earlier of — 
"(I) one week after the date on which the redevelop- 
ment plan for the installation is submitted to the 
Secretary; 

"(II) the date on which the redevelopment author- 
ity notifies the Secretary that it will not submit such 
a plan; 

"(III) twenty-four months after the date of approval 
of the closure or realignment of the installation; or 

"(IV) ninety days before the date of the closure or 
realignment of the installation. 

"(ii) The activities referred to in clause (i) are activi- 
ties relating to the closure or realignment of an instal- 
lation to be closed or realigned under this part as fol- 
lows: 

"(I) The transfer from the installation of items of 
personal property at the installation identified in ac- 
cordance with subparagraph (A). 

"(II) The reduction in maintenance and repair of fa- 
cilities or equipment located at the installation 
below the minimum levels required to support the use 
of such facilities or equipment for nonmilitary pur- 
poses. 

"(D) Except as provided in paragraph (4), the Sec- 
retary may not transfer items of personal property lo- 
cated at an installation to be closed or realigned under 
this part to another installation, or dispose of such 
items, if such items are identified in the redevelopment 
plan for the installation as items essential to the reuse 
or redevelopment of the installation. In connection 
with the development of the redevelopment plan for the 
installation, the Secretary shall consult with the en- 
tity responsible for developing the redevelopment plan 
to identify the items of personal property located at 
the installation, if any, that the entity desires to be re- 
tained at the installation for reuse or redevelopment of 
the installation. 

"(E) This paragraph shall not apply to any personal 
property located at an installation to be closed or re- 
aligned under this part if the property — 

"(i) is required for the operation of a unit, function, 

component, weapon, or weapons system at another 

installation; 

"(ii) is uniquely military in character, and is likely 
to have no civilian use (other than use for its mate- 



rial content or as a source of commonly used compo- 
nents); 

"(iii) is not required for the reutilization or rede- 
velopment of the installation (as jointly determined 
by the Secretary and the redevelopment authority); 

"(iv) is stored at the installation for purposes of 
distribution (including spare parts or stock items); or 
"(v)(I) meets known requirements of an authorized 
program of another Federal department or agency for 
which expenditures for similar property would be 
necessary, and (II) is the subject of a written request 
by the head of the department or agency. 
"(F) Notwithstanding subparagraphs (C)(i) and (D), 
the Secretary may carry out any activity referred to in 
subparagraph (C)(ii) or (D) if the Secretary determines 
that the carrying out of such activity is in the national 
security interest of the United States. 

"(4)(A) The Secretary may transfer real property and 
personal property located at a military installation to 
be closed or realigned under this part to the redevelop- 
ment authority with respect to the installation for pur- 
poses of job generation on the installation. 

"(B) The transfer of property located at a military in- 
stallation under subparagraph (A) may be for consider- 
ation at or below the estimated fair market value or 
without consideration. The determination of such con- 
sideration may account for the economic conditions of 
the local affected community and the estimated costs 
to redevelop the property. The Secretary may accept, 
as consideration, a share of the revenues that the rede- 
velopment authority receives from third-party buyers 
or lessees from sales and long-term leases of the con- 
veyed property, consideration in kind (including goods 
and services), real property and improvements, or such 
other consideration as the Secretary considers appro- 
priate. The transfer of property located at a military 
installation under subparagraph (A) may be made for 
consideration below the estimated fair market value or 
without consideration only if the redevelopment au- 
thority with respect to the installation — 

"(i) agrees that the proceeds from any sale or lease 
of the property (or any portion thereof) received by 
the redevelopment authority during at least the first 
seven years after the date of the initial transfer of 
property under subparagraph (A) shall be used to sup- 
port the economic redevelopment of, or related to, 
the installation; and 

"(ii) executes the agreement for transfer of the 
property and accepts control of the property within a 
reasonable time after the date of the property dis- 
posal record of decision or finding of no significant 
impact under the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq.). 

"(C) For purposes of subparagraph (B)(i), the use of 
proceeds from a sale or lease described in such subpara- 
graph to pay for, or offset the costs of, public invest- 
ment on or related to the installation for any of the 
following purposes shall be considered a use to support 
the economic redevelopment of, or related to, the in- 
stallation: 

"(i) Road construction. 

"(ii) Transportation management facilities, 
"(iii) Storm and sanitary sewer construction, 
"(iv) Police and fire protection facilities and other 
public facilities. 

"(v) Utility construction. 

"(vi) Building rehabilitation. 

"(vii) Historic property preservation. 

"(viii) Pollution prevention equipment or facilities. 

"(ix) Demolition. 

"(x) Disposal of hazardous materials generated by 
demolition. 

"(xi) Landscaping, grading, and other site or public 
improvements. 

"(xii) Planning for or the marketing of the develop- 
ment and reuse of the installation. 
"(D) The Secretary may recoup from a redevelopment 
authority such portion of the proceeds from a sale or 
lease described in subparagraph (B) as the Secretary 
determines appropriate if the redevelopment authority 
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does not use the proceeds to support economic redevel- 
opment of, or related to, the installation for the period 
specified in subparagraph (B). 

"(E)(i) The Secretary may transfer real property at 
an installation approved for closure or realignment 
under this part (including property at an installation 
approved for realignment which will be retained by the 
Department of Defense or another Federal agency after 
realignment) to the redevelopment authority for the 
installation if the redevelopment authority agrees to 
lease, directly upon transfer, one or more portions of 
the property transferred under this subparagraph to 
the Secretary or to the head of another department or 
agency of the Federal Government. Subparagraph (B) 
shall apply to a transfer under this subparagraph. 

"(ii) A lease under clause (i) shall be for a term of not 
to exceed 50 years, but may provide for options for re- 
newal or extension of the term by the department or 
agency concerned. 

"(iii) A lease under clause (i) may not require rental 
payments by the United States. 

"(iv) A lease under clause (i) shall include a provision 
specifying that if the department or agency concerned 
ceases requiring the use of the leased property before 
the expiration of the term of the lease, the remainder 
of the lease term may be satisfied by the same or an- 
other department or agency of the Federal Government 
using the property for a use similar to the use under 
the lease. Exercise of the authority provided by this 
clause shall be made in consultation with the redevel- 
opment authority concerned. 

"(v) Notwithstanding clause (iii), if a lease under 
clause (i) involves a substantial portion of the installa- 
tion, the department or agency concerned may obtain 
facility services for the leased property and common 
area maintenance from the redevelopment authority or 
the redevelopment authority's assignee as a provision 
of the lease. The facility services and common area 
maintenance shall be provided at a rate no higher than 
the rate charged to non-Federal tenants of the trans- 
ferred property. Facility services and common area 
maintenance covered by the lease shall not include — 
"(I) municipal services that a State or local govern- 
ment is required by law to provide to all landowners 
in its jurisdiction without direct charge; or 

"(II) firefighting or security-guard functions. 
"(F) The transfer of personal property under subpara- 
graph (A) shall not be subject to the provisions of sub- 
chapters II and III of chapter 5 of title 40, United States 
Code, if the Secretary determines that the transfer of 
such property is necessary for the effective implemen- 
tation of a redevelopment plan with respect to the in- 
stallation at which such property is located. 

"(G) The provisions of section 120(h) of the Compre- 
hensive Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9620(h)) shall apply to 
any transfer of real property under this paragraph. 

"(H)(i) In the case of an agreement for the transfer of 
property of a military installation under this para- 
graph that was entered into before April 21, 1999, the 
Secretary may modify the agreement, and in so doing 
compromise, waive, adjust, release, or reduce any right, 
title, claim, lien, or demand of the United States, if — 
"(I) the Secretary determines that as a result of 
changed economic circumstances, a modification of 
the agreement is necessary; 

"(II) the terms of the modification do not require 
the return of any payments that have been made to 
the Secretary; 

"(III) the terms of the modification do not com- 
promise, waive, adjust, release, or reduce any right, 
title, claim, lien, or demand of the United States 
with respect to in-kind consideration; and 

"(IV) the cash consideration to which the United 
States is entitled under the modified agreement, 
when combined with the cash consideration to be re- 
ceived by the United States for the disposal of other 
real property assets on the installation, are as suffi- 
cient as they were under the original agreement to 
fund the reserve account established under section 



204(b)(7)(C) of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act [Pub. 
L. 100-526, 10 U.S.C. 2687 note], with the depreciated 
value of the investment made with commissary store 
funds or nonappropriated funds in property disposed 
of pursuant to the agreement being modified, in ac- 
cordance with section 2906(d). 

"(ii) When exercising the authority granted by clause 
(i), the Secretary may waive some or all future pay- 
ments if, and to the extent that, the Secretary deter- 
mines such waiver is necessary. 

"(iii) With the exception of the requirement that the 
transfer be without consideration, the requirements of 
subparagraphs (B), (C), and (D) shall be applicable to 
any agreement modified pursuant to clause (i). 

"(I) In the case of an agreement for the transfer of 
property of a military installation under this para- 
graph that was entered into during the period begin- 
ning on April 21, 1999, and ending on the date of enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2000 [Oct. 5, 1999], at the request of the re- 
development authority concerned, the Secretary shall 
modify the agreement to conform to all the require- 
ments of subparagraphs (B), (C), and (D). Such a modi- 
fication may include the compromise, waiver, adjust- 
ment, release, or reduction of any right, title, claim, 
lien, or demand of the United States under the agree- 
ment. 

"(J) The Secretary may require any additional terms 
and conditions in connection with a transfer under this 
paragraph as such Secretary considers appropriate to 
protect the interests of the United States. 

"(5)(A) Except as provided in subparagraphs (B) and 
(C), the Secretary shall take such actions as the Sec- 
retary determines necessary to ensure that final deter- 
minations under paragraph (1) regarding whether an- 
other department or agency of the Federal Government 
has identified a use for any portion of a military instal- 
lation to be closed or realigned under this part, or will 
accept transfer of any portion of such installation, are 
made not later than 6 months after the date of approval 
of closure or realignment of that installation. 

"(B) The Secretary may, in consultation with the re- 
development authority with respect to an installation, 
postpone making the final determinations referred to 
in subparagraph (A) with respect to the installation for 
such period as the Secretary determines appropriate if 
the Secretary determines that such postponement is in 
the best interests of the communities affected by the 
closure or realignment of the installation. 

"(C)(i) Before acquiring non-Federal real property as 
the location for a new or replacement Federal facility 
of any type, the head of the Federal agency acquiring 
the property shall consult with the Secretary regarding 
the feasibility and cost advantages of using Federal 
property or facilities at a military installation closed 
or realigned or to be closed or realigned under this part 
as the location for the new or replacement facility. In 
considering the availability and suitability of a specific 
military installation, the Secretary and the head of the 
Federal agency involved shall obtain the concurrence 
of the redevelopment authority with respect to the in- 
stallation and comply with the redevelopment plan for 
the installation. 

"(ii) Not later than 30 days after acquiring non-Fed- 
eral real property as the location for a new or replace- 
ment Federal facility, the head of the Federal agency 
acquiring the property shall submit to Congress a re- 
port containing the results of the consultation under 
clause (i) and the reasons why military installations re- 
ferred to in such clause that are located within the 
area to be served by the new or replacement Federal fa- 
cility or within a 200-mile radius of the new or replace- 
ment facility, whichever area is greater, were consid- 
ered to be unsuitable or unavailable for the site of the 
new or replacement facility. 

"(iii) This subparagraph shall apply during the period 
beginning on the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 1998 [Nov. 18, 
1997] and ending on July 31, 2001. 
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"(6)(A) Except as provided in this paragraph, nothing 
in this section shall limit or otherwise affect the appli- 
cation of the provisions of the McKinney-Vento Home- 
less Assistance Act (42 U.S.C. 11301 et seq.) to military 
installations closed under this part. For procedures re- 
lating to the use to assist the homeless of buildings and 
property at installations closed under this part after 
the date of the enactment of this sentence [Oct. 25, 
1994], see paragraph (7). 

"(B)(i) Not later than the date on which the Sec- 
retary of Defense completes the determination under 
paragraph (5) of the transferability of any portion of an 
installation to be closed under this part, the Secretary 
shall — 

"(I) complete any determinations or surveys nec- 
essary to determine whether any building or property 
referred to in clause (ii) is excess property, surplus 
property, or unutilized or underutilized property for 
the purpose of the information referred to in section 
501(a) of such Act (42 U.S.C. 11411(a)); and 

"(II) submit to the Secretary of Housing and Urban 
Development information on any building or property 
that is so determined. 

"(ii) The buildings and property referred to in clause 
(i) are any buildings or property located at an installa- 
tion referred to in that clause for which no use is iden- 
tified, or of which no Federal department or agency 
will accept transfer, pursuant to the determination of 
transferability referred to in that clause. 

"(C) Not later than 60 days after the date on which 
the Secretary of Defense submits information to the 
Secretary of Housing and Urban Development under 
subparagraph (B)(ii), the Secretary of Housing and 
Urban Development shall — 

"(i) identify the buildings and property described in 
such information that are suitable for use to assist 
the homeless; 

"(ii) notify the Secretary of Defense of the build- 
ings and property that are so identified; 

"(iii) publish in the Federal Register a list of the 
buildings and property that are so identified, includ- 
ing with respect to each building or property the in- 
formation referred to in section 501(c)(1)(B) of such 
Act [42 U.S.C. 11411(c)(1)(B)]; and 

"(iv) make available with respect to each building 
and property the information referred to in section 
501(c)(1)(C) of such Act in accordance with such sec- 
tion 501(c)(1)(C). 

"(D) Any buildings and property included in a list 
published under subparagraph (C)(iii) shall be treated 
as property available for application for use to assist 
the homeless under section 501(d) of such Act. 

"(E) The Secretary of Defense shall make available in 
accordance with section 501(f) of such Act any buildings 
or property referred to in subparagraph (D) for which — 
"(i) a written notice of an intent to use such build- 
ings or property to assist the homeless is received by 
the Secretary of Health and Human Services in ac- 
cordance with section 501(d)(2) of such Act; 

"(ii) an application for use of such buildings or 
property for such purpose is submitted to the Sec- 
retary of Health and Human Services in accordance 
with section 501(e)(2) of such Act; and 

"(iii) the Secretary of Health and Human Services — 
"(I) completes all actions on the application in 
accordance with section 501(e)(3) of such Act; and 

"(II) approves the application under section 501(e) 
of such Act. 

"(F)(i) Subject to clause (ii), a redevelopment author- 
ity may express in writing an interest in using build- 
ings and property referred to subparagraph (D), and 
buildings and property referred to in subparagraph 
(B)(ii) which have not been identified as suitable for 
use to assist the homeless under subparagraph (C), or 
use such buildings and property, in accordance with the 
redevelopment plan with respect to the installation at 
which such buildings and property are located as fol- 
lows: 

"(I) If no written notice of an intent to use such 
buildings or property to assist the homeless is re- 



ceived by the Secretary of Health and Human Serv- 
ices in accordance with section 501(d)(2) of such Act 
during the 60-day period beginning on the date of the 
publication of the buildings and property under sub- 
paragraph (C)(iii). 

"(II) In the case of buildings and property for which 
such notice is so received, if no completed application 
for use of the buildings or property for such purpose 
is received by the Secretary of Health and Human 
Services in accordance with section 501(e)(2) of such 
Act during the 90-day period beginning on the date of 
the receipt of such notice. 

"(Ill) In the case of buildings and property for 
which such application is so received, if the Sec- 
retary of Health and Human Services rejects the ap- 
plication under section 501(e) of such Act. 
"(ii) Buildings and property shall be available only 
for the purpose of permitting a redevelopment author- 
ity to express in writing an interest in the use of such 
buildings and property, or to use such buildings and 
property, under clause (i) as follows: 

"(I) In the case of buildings and property referred 
to in clause (i)(I), during the one-year period begin- 
ning on the first day after the 60-day period referred 
to in that clause. 

"(II) In the case of buildings and property referred 
to in clause (i)(II), during the one-year period begin- 
ning on the first day after the 90-day period referred 
to in that clause. 

"(Ill) In the case of buildings and property referred 
to in clause (i)(III), during the one-year period begin- 
ning on the date of the rejection of the application 
referred to in that clause. 

"(iii) A redevelopment authority shall express an in- 
terest in the use of buildings and property under this 
subparagraph by notifying the Secretary of Defense, in 
writing, of such an interest. 

"(G)(i) Buildings and property available for a redevel- 
opment authority under subparagraph (F) shall not be 
available for use to assist the homeless under section 
501 of such Act [42 U.S.C. 11411] while so available for 
a redevelopment authority. 

"(ii) If a redevelopment authority does not express an 
interest in the use of buildings or property, or com- 
mence the use of buildings or property, under subpara- 
graph (F) within the applicable time periods specified 
in clause (ii) of such subparagraph, such buildings or 
property shall be treated as property available for use 
to assist the homeless under section 501(a) of such Act. 

"(7)(A) The disposal of buildings and property located 
at installations approved for closure or realignment 
under this part after October 25, 1994, shall be carried 
out in accordance with this paragraph rather than 
paragraph (6). 

"(B)(i) Not later than the date on which the Sec- 
retary of Defense completes the final determinations 
referred to in paragraph (5) relating to the use or trans- 
ferability of any portion of an installation covered by 
this paragraph, the Secretary shall — 

"(I) identify the buildings and property at the in- 
stallation for which the Department of Defense has a 
use, for which another department or agency of the 
Federal Government has identified a use, or of which 
another department or agency will accept a transfer; 

"(II) take such actions as are necessary to identify 
any building or property at the installation not iden- 
tified under subclause (I) that is excess property or 
surplus property; 

"(III) submit to the Secretary of Housing and 
Urban Development and to the redevelopment au- 
thority for the installation (or the chief executive of- 
ficer of the State in which the installation is located 
if there is no redevelopment authority for the instal- 
lation at the completion of the determination de- 
scribed in the stem of this sentence) information on 
any building or property that is identified under sub- 
clause (II); and 

"(IV) publish in the Federal Register and in a news- 
paper of general circulation in the communities in 
the vicinity of the installation information on the 
buildings and property identified under subclause (II). 
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"(Ii) Upon the recognition of a redevelopment author- 
ity for an installation covered by this paragraph, the 
Secretary of Defense shall publish in the Federal Reg- 
ister and in a newspaper of general circulation in the 
communities in the vicinity of the installation infor- 
mation on the redevelopment authority. 

"(C)(i) State and local governments, representatives 
of the homeless, and other interested parties located in 
the communities in the vicinity of an installation cov- 
ered by this paragraph shall submit to the redevelop- 
ment authority for the installation a notice of the in- 
terest, if any, of such governments, representatives, 
and parties in the buildings or property, or any portion 
thereof, at the installation that are identified under 
subparagraph (B)(i)(II). A notice of interest under this 
clause shall describe the need of the government, rep- 
resentative, or party concerned for the buildings or 
property covered by the notice. 

"(ii) The redevelopment authority for an installation 
shall assist the governments, representatives, and par- 
ties referred to in clause (i) in evaluating buildings and 
property at the installation for purposes of this sub- 
paragraph. 

"(iii) In providing assistance under clause (ii), a rede- 
velopment authority shall — 

"(I) consult with representatives of the homeless in 
the communities in the vicinity of the installation 
concerned; and 

"(II) undertake outreach efforts to provide informa- 
tion on the buildings and property to representatives 
of the homeless, and to other persons or entities in- 
terested in assisting the homeless, in such commu- 
nities. 

"(iv) It is the sense of Congress that redevelopment 
authorities should begin to conduct outreach efforts 
under clause (iii)(II) with respect to an installation as 
soon as is practicable after the date of approval of clo- 
sure or realignment of the installation. 

"(D)(i) State and local governments, representatives 
of the homeless, and other interested parties shall sub- 
mit a notice of interest to a redevelopment authority 
under subparagraph (C) not later than the date speci- 
fied for such notice by the redevelopment authority, 
"(ii) The date specified under clause (i) shall be — 

"(I) in the case of an installation for which a rede- 
velopment authority has been recognized as of the 
date of the completion of the determinations referred 
to in paragraph (5), not earlier than 3 months and not 
later than 6 months after the date of publication of 
such determination in a newspaper of general circula- 
tion in the communities in the vicinity of the instal- 
lation under subparagraph (B)(i)(IV); and 

"(II) in the case of an installation for which a rede- 
velopment authority is not recognized as of such 
date, not earlier than 3 months and not later than 6 
months after the date of the recognition of a redevel- 
opment authority for the installation, 
"(iii) Upon specifying a date for an installation under 
this subparagraph, the redevelopment authority for the 
installation shall — 

"(I) publish the date specified in a newspaper of 
general circulation in the communities in the vicin- 
ity of the installation concerned; and 

"(II) notify the Secretary of Defense of the date. 
"(E)(i) In submitting to a redevelopment authority 
under subparagraph (C) a notice of interest in the use 
of buildings or property at an installation to assist the 
homeless, a representative of the homeless shall submit 
the following: 

"(I) A description of the homeless assistance pro- 
gram that the representative proposes to carry out at 
the installation. 

"(II) An assessment of the need for the program. 
"(Ill) A description of the extent to which the pro- 
gram is or will be coordinated with other homeless 
assistance programs in the communities in the vicin- 
ity of the installation. 

"(IV) A description of the buildings and property at 
the installation that are necessary in order to carry 
out the program. 



"(V) A description of the financial plan, the organi- 
zation, and the organizational capacity of the rep- 
resentative to carry out the program. 

"(VI) An assessment of the time required in order 
to commence carrying out the program, 
"(ii) A redevelopment authority may not release to 
the public any information submitted to the redevelop- 
ment authority under clause (i)(V) without the consent 
of the representative of the homeless concerned unless 
such release is authorized under Federal law and under 
the law of the State and communities in which the in- 
stallation concerned is located. 

"(F)(i) The redevelopment authority for each instal- 
lation covered by this paragraph shall prepare a rede- 
velopment plan for the installation. The redevelopment 
authority shall, in preparing the plan, consider the in- 
terests in the use to assist the homeless of the build- 
ings and property at the installation that are expressed 
in the notices submitted to the redevelopment author- 
ity under subparagraph (C). 

"(ii)(I) In connection with a redevelopment plan for 
an installation, a redevelopment authority and rep- 
resentatives of the homeless shall prepare legally bind- 
ing agreements that provide for the use to assist the 
homeless of buildings and property, resources, and as- 
sistance on or off the installation. The implementation 
of such agreements shall be contingent upon the deci- 
sion regarding the disposal of the buildings and prop- 
erty covered by the agreements by the Secretary of De- 
fense under subparagraph (K) or (L). 

"(II) Agreements under this clause shall provide for 
the reversion to the redevelopment authority con- 
cerned, or to such other entity or entities as the agree- 
ments shall provide, of buildings and property that are 
made available under this paragraph for use to assist 
the homeless in the event that such buildings and prop- 
erty cease being used for that purpose. 

"(iii) A redevelopment authority shall provide oppor- 
tunity for public comment on a redevelopment plan be- 
fore submission of the plan to the Secretary of Defense 
and the Secretary of Housing and Urban Development 
under subparagraph (G). 

"(iv) A redevelopment authority shall complete prep- 
aration of a redevelopment plan for an installation and 
submit the plan under subparagraph (G) not later than 
9 months after the date specified by the redevelopment 
authority for the installation under subparagraph (D). 

"(G)(i) Upon completion of a redevelopment plan 
under subparagraph (F), a redevelopment authority 
shall submit an application containing the plan to the 
Secretary of Defense and to the Secretary of Housing 
and Urban Development. 

"(ii) A redevelopment authority shall include in an 
application under clause (i) the following: 

"(I) A copy of the redevelopment plan, including a 
summary of any public comments on the plan re- 
ceived by the redevelopment authority under sub- 
paragraph (F)(iii). 

"(II) A copy of each notice of interest of use of 
buildings and property to assist the homeless that 
was submitted to the redevelopment authority under 
subparagraph (C), together with a description of the 
manner, if any, in which the plan addresses the inter- 
est expressed in each such notice and, if the plan does 
not address such an interest, an explanation why the 
plan does not address the interest. 

"(Ill) A summary of the outreach undertaken by 
the redevelopment authority under subparagraph 
(C)(iii)(II) in preparing the plan. 

"(IV) A statement identifying the representatives 
of the homeless and the homeless assistance planning 
boards, if any, with which the redevelopment author- 
ity consulted in preparing the plan, and the results of 
such consultations. 

"(V) An assessment of the manner in which the re- 
development plan balances the expressed needs of the 
homeless and the need of the communities in the vi- 
cinity of the installation for economic redevelopment 
and other development. 

"(VI) Copies of the agreements that the redevelop- 
ment authority proposes to enter into under subpara- 
graph (F)(ii). 
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"(H)(i) Not later than 60 days after receiving- a rede- 
velopment plan under subparagraph (G), the Secretary 
of Housing and Urban Development shall complete a re- 
view of the plan. The purpose of the review is to deter- 
mine whether the plan, with respect to the expressed 
interest and requests of representatives of the home- 
less — 

"(I) takes into consideration the size and nature of 
the homeless population in the communities in the 
vicinity of the installation, the availability of exist- 
ing services in such communities to meet the needs of 
the homeless in such communities, and the suit- 
ability of the buildings and property covered by the 
plan for the use and needs of the homeless in such 
communities; 

"(II) takes into consideration any economic impact 
of the homeless assistance under the plan on the com- 
munities in the vicinity of the installation; 

"(III) balances in an appropriate manner the needs 
of the communities in the vicinity of the installation 
for economic redevelopment and other development 
with the needs of the homeless in such communities; 

"(IV) was developed in consultation with represent- 
atives of the homeless and the homeless assistance 
planning boards, if any, in the communities in the vi- 
cinity of the installation; and 

"(V) specifies the manner in which buildings and 
property, resources, and assistance on or off the in- 
stallation will be made available for homeless assist- 
ance purposes. 

"(ii) It is the sense of Congress that the Secretary of 
Housing and Urban Development shall, in completing 
the review of a plan under this subparagraph, take into 
consideration and be receptive to the predominant 
views on the plan of the communities in the vicinity of 
the installation covered by the plan. 

"(iii) The Secretary of Housing and Urban Develop- 
ment may engage in negotiations and consultations 
with a redevelopment authority before or during the 
course of a review under clause (i) with a view toward 
resolving any preliminary determination of the Sec- 
retary that a redevelopment plan does not meet a re- 
quirement set forth in that clause. The redevelopment 
authority may modify the redevelopment plan as a re- 
sult of such negotiations and consultations. 

"(iv) Upon completion of a review of a redevelopment 
plan under clause (i), the Secretary of Housing and 
Urban Development shall notify the Secretary of De- 
fense and the redevelopment authority concerned of the 
determination of the Secretary of Housing and Urban 
Development under that clause. 

"(v) If the Secretary of Housing and Urban Develop- 
ment determines as a result of such a review that a re- 
development plan does not meet the requirements set 
forth in clause (i), a notice under clause (iv) shall in- 
clude — 

"(I) an explanation of that determination; and 
"(II) a statement of the actions that the redevelop- 
ment authority must undertake in order to address 
that determination. 

"(I)(i) Upon receipt of a notice under subparagraph 
(H)(iv) of a determination that a redevelopment plan 
does not meet a requirement set forth in subparagraph 
(H)(i), a redevelopment authority shall have the oppor- 
tunity to — 

"(I) revise the plan in order to address the deter- 
mination; and 

"(II) submit the revised plan to the Secretary of 
Defense and the Secretary of Housing and Urban De- 
velopment. 

"(ii) A redevelopment authority shall submit a re- 
vised plan under this subparagraph to such Secretaries, 
if at all, not later than 90 days after the date on which 
the redevelopment authority receives the notice re- 
ferred to in clause (i). 

"(J)(i) Not later than 30 days after receiving a revised 
redevelopment plan under subparagraph (I), the Sec- 
retary of Housing and Urban Development shall review 
the revised plan and determine if the plan meets the re- 
quirements set forth in subparagraph (H)(i). 



"(ii) The Secretary of Housing and Urban Develop- 
ment shall notify the Secretary of Defense and the re- 
development authority concerned of the determination 
of the Secretary of Housing and Urban Development 
under this subparagraph. 

"(K)(i) Upon receipt of a notice under subparagraph 
(H)(iv) or (J)(ii) of the determination of the Secretary 
of Housing and Urban Development that a redevelop- 
ment plan for an installation meets the requirements 
set forth in subparagraph (H)(i), the Secretary of De- 
fense shall dispose of the buildings and property at the 
installation. 

"(ii) For purposes of carrying out an environmental 
assessment of the closure or realignment of an installa- 
tion, the Secretary of Defense shall treat the redevelop- 
ment plan for the installation (including the aspects of 
the plan providing for disposal to State or local govern- 
ments, representatives of the homeless, and other in- 
terested parties) as part of the proposed Federal action 
for the installation. 

"(iii) The Secretary of Defense shall dispose of build- 
ings and property under clause (i) in accordance with 
the record of decision or other decision document pre- 
pared by the Secretary in accordance with the National 
Environmental Policy Act of 1969 (42 U.S.C. 4321 et 
seq.). In preparing the record of decision or other deci- 
sion document, the Secretary shall give substantial 
deference to the redevelopment plan concerned. 

"(iv) The disposal under clause (i) of buildings and 
property to assist the homeless shall be without consid- 
eration. 

"(v) In the case of a request for a conveyance under 
clause (i) of buildings and property for public benefit 
under section 550 of title 40, United States Code, or sec- 
tions 47151 through 47153 of title 49, United States Code, 
the sponsoring Federal agency shall use the eligibility 
criteria set forth in such section or such subchapter 
[probably means subchapter II (§47151 et seq.) of chap- 
ter 471 of Title 49, Transportation] (as the case may be) 
to determine the eligibility of the applicant and use 
proposed in the request for the public benefit convey- 
ance. The determination of such eligibility should be 
made before submission of the redevelopment plan con- 
cerned under subparagraph (G). 

"(L)(i) If the Secretary of Housing and Urban Devel- 
opment determines under subparagraph (J) that a re- 
vised redevelopment plan for an installation does not 
meet the requirements set forth in subparagraph (H)(i), 
or if no revised plan is so submitted, that Secretary 
shall — 

"(I) review the original redevelopment plan submit- 
ted to that Secretary under subparagraph (G), includ- 
ing the notice or notices of representatives of the 
homeless referred to in clause (ii)(II) of that subpara- 
graph; 

"(II) consult with the representatives referred to in 
subclause (I), if any, for purposes of evaluating the 
continuing interest of such representatives in the use 
of buildings or property at the installation to assist 
the homeless; 

"(III) request that each such representative submit 
to that Secretary the items described in clause (ii); 
and 

"(IV) based on the actions of that Secretary under 
subclauses (I) and (II), and on any information ob- 
tained by that Secretary as a result of such actions, 
indicate to the Secretary of Defense the buildings and 
property at the installation that meet the require- 
ments set forth in subparagraph (H)(i). 
"(ii) The Secretary of Housing and Urban Develop- 
ment may request under clause (i)(III) that a represent- 
ative of the homeless submit to that Secretary the fol- 
lowing: 

"(I) A description of the program of such represent- 
ative to assist the homeless. 

"(II) A description of the manner in which the 
buildings and property that the representative pro- 
poses to use for such purpose will assist the homeless. 

"(Ill) Such information as that Secretary requires 
in order to determine the financial capacity of the 
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representative to carry out the program and to en- 
sure that the program will be carried out in compli- 
ance with Federal environmental law and Federal law 
against discrimination. 

"(IV) A certification that police services, fire pro- 
tection services, and water and sewer services avail- 
able in the communities in the vicinity of the instal- 
lation concerned are adequate for the program, 
"(iii) Not later than 90 days after the date of the re- 
ceipt of a revised plan for an installation under sub- 
paragraph (J), the Secretary of Housing and Urban De- 
velopment shall — 

"(I) notify the Secretary of Defense and the rede- 
velopment authority concerned of the buildings and 
property at an installation under clause (i)(IV) that 
the Secretary of Housing and Urban Development de- 
termines are suitable for use to assist the homeless; 
and 

"(II) notify the Secretary of Defense of the extent 
to which the revised plan meets the criteria set forth 
in subparagraph (H)(i). 

"(iv)(I) Upon notice from the Secretary of Housing 
and Urban Development with respect to an installation 
under clause (iii), the Secretary of Defense shall dis- 
pose of buildings and property at the installation in 
consultation with the Secretary of Housing and Urban 
Development and the redevelopment authority con- 
cerned. 

"(II) For purposes of carrying out an environmental 
assessment of the closure or realignment of an installa- 
tion, the Secretary of Defense shall treat the redevelop- 
ment plan submitted by the redevelopment authority 
for the installation (including the aspects of the plan 
providing for disposal to State or local governments, 
representatives of the homeless, and other interested 
parties) as part of the proposed Federal action for the 
installation. The Secretary of Defense shall incor- 
porate the notification of the Secretary of Housing and 
Urban Development under clause (iii)(I) as part of the 
proposed Federal action for the installation only to the 
extent, if any, that the Secretary of Defense considers 
such incorporation to be appropriate and consistent 
with the best and highest use of the installation as a 
whole, taking into consideration the redevelopment 
plan submitted by the redevelopment authority. 

"(Ill) The Secretary of Defense shall dispose of build- 
ings and property under subclause (I) in accordance 
with the record of decision or other decision document 
prepared by the Secretary in accordance with the Na- 
tional Environmental Policy Act of 1969 (42 U.S.C. 4321 
et seq.). In preparing the record of decision or other de- 
cision document, the Secretary shall give deference to 
the redevelopment plan submitted by the redevelop- 
ment authority for the installation. 

"(IV) The disposal under subclause (I) of buildings 
and property to assist the homeless shall be without 
consideration. 

"(V) In the case of a request for a conveyance under 
subclause (I) of buildings and property for public bene- 
fit under section 550 of title 40, United States Code, or 
sections 47151 through 47153 of title 49, United States 
Code, the sponsoring Federal agency shall use the eligi- 
bility criteria set forth in such section or such sub- 
chapter [probably means subchapter II (§47151 et seq.) 
of Title 49, Transportation] (as the case may be) to de- 
termine the eligibility of the applicant and use pro- 
posed in the request for the public benefit conveyance. 
The determination of such eligibility should be made 
before submission of the redevelopment plan concerned 
under subparagraph (G). 

"(M)(i) In the event of the disposal of buildings and 
property of an installation pursuant to subparagraph 
(K) or (L), the redevelopment authority for the instal- 
lation shall be responsible for the implementation of 
and compliance with agreements under the redevelop- 
ment plan described in that subparagraph for the in- 
stallation. 

"(ii) If a building or property reverts to a redevelop- 
ment authority under such an agreement, the redevel- 
opment authority shall take appropriate actions to se- 



cure, to the maximum extent practicable, the utiliza- 
tion of the building or property by other homeless rep- 
resentatives to assist the homeless. A redevelopment 
authority may not be required to utilize the building or 
property to assist the homeless. 

"(N) The Secretary of Defense may postpone or ex- 
tend any deadline provided for under this paragraph in 
the case of an installation covered by this paragraph 
for such period as the Secretary considers appropriate 
if the Secretary determines that such postponement is 
in the interests of the communities affected by the clo- 
sure or realignment of the installation. The Secretary 
shall make such determinations in consultation with 
the redevelopment authority concerned and, in the case 
of deadlines provided for under this paragraph with re- 
spect to the Secretary of Housing and Urban Develop- 
ment, in consultation with the Secretary of Housing 
and Urban Development. 

"(O) For purposes of this paragraph, the term 'com- 
munities in the vicinity of the installation', in the case 
of an installation, means the communities that con- 
stitute the political jurisdictions (other than the State 
in which the installation is located) that comprise the 
redevelopment authority for the installation. 

"(P) For purposes of this paragraph, the term 'other 
interested parties', in the case of an installation, in- 
cludes any parties eligible for the conveyance of prop- 
erty of the installation under section 550 of title 40, 
United States Code, or sections 47151 through 47153 of 
title 49, United States Code, whether or not the parties 
assist the homeless. 

"(8)(A) Subject to subparagraph (C), the Secretary 
may enter into agreements (including contracts, coop- 
erative agreements, or other arrangements for reim- 
bursement) with local governments for the provision of 
police or security services, fire protection services, air- 
field operation services, or other community services 
by such governments at military installations to be 
closed under this part, or at facilities not yet trans- 
ferred or otherwise disposed of in the case of installa- 
tions closed under this part, if the Secretary deter- 
mines that the provision of such services under such 
agreements is in the best interests of the Department 
of Defense. 

"(B) The Secretary may exercise the authority pro- 
vided under this paragraph without regard to the provi- 
sions of chapter 146 of title 10, United States Code. 

"(C) The Secretary may not exercise the authority 
under subparagraph (A) with respect to an installation 
earlier than 180 days before the date on which the in- 
stallation is to be closed. 

"(D) The Secretary shall include in a contract for 
services entered into with a local government under 
this paragraph a clause that requires the use of profes- 
sionals to furnish the services to the extent that pro- 
fessionals are available in the area under the jurisdic- 
tion of such government. 

"(c) Applicability of National Environmental Pol- 
icy Act of 1969. — (1) The provisions of the National En- 
vironmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) 
shall not apply to the actions of the President, the 
Commission, and, except as provided in paragraph (2), 
the Department of Defense in carrying out this part. 

"(2)(A) The provisions of the National Environmental 
Policy Act of 1969 shall apply to actions of the Depart- 
ment of Defense under this part (i) during the process 
of property disposal, and (ii) during the process of relo- 
cating functions from a military installation being 
closed or realigned to another military installation 
after the receiving installation has been selected but 
before the functions are relocated. 

"(B) In applying the provisions of the National Envi- 
ronmental Policy Act of 1969 to the processes referred 
to in subparagraph (A), the Secretary of Defense and 
the Secretary of the military departments concerned 
shall not have to consider — 

"(i) the need for closing or realigning the military 
installation which has been recommended for closure 
or realignment by the Commission; 

"(ii) the need for transferring functions to any mili- 
tary installation which has been selected as the re- 
ceiving installation; or 
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"(iii) military installations alternative to those 
recommended or selected. 

"(3) A civil action for judicial review, with respect to 
any requirement of the National Environmental Policy 
Act of 1969 to the extent such Act is applicable under 
paragraph (2), of any act or failure to act by the De- 
partment of Defense during the closing, realigning, or 
relocating of functions referred to in clauses (i) and (ii) 
of paragraph (2)(A), may not be brought more than 60 
days after the date of such act or failure to act. 

"(d) Waiver. — The Secretary of Defense may close or 
realign military installations under this part without 
regard to — 

"(1) any provision of law restricting the use of 
funds for closing or realigning military installations 
included in any appropriations or authorization Act; 
and 

"(2) sections 2662 and 268V of title 10, United States 
Code. 

"(e) Transfer Authority in Connection With Pay- 
ment of Environmental Remediation Costs. — (1)(A) 
Subject to paragraph (2) of this subsection and section 
120(h) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 
9620(h)), the Secretary may enter into an agreement to 
transfer by deed real property or facilities referred to 
in subparagraph (B) with any person who agrees to per- 
form all environmental restoration, waste manage- 
ment, and environmental compliance activities that 
are required for the property or facilities under Federal 
and State laws, administrative decisions, agreements 
(including schedules and milestones), and concurrences. 

"(B) The real property and facilities referred to in 
subparagraph (A) are the real property and facilities lo- 
cated at an installation closed or to be closed, or re- 
aligned or to be realigned, under this part that are 
available exclusively for the use, or expression of an in- 
terest in a use, of a redevelopment authority under sub- 
section (b)(6)(F) during the period provided for that 
use, or expression of interest in use, under that sub- 
section. The real property and facilities referred to in 
subparagraph (A) are also the real property and facili- 
ties located at an installation approved for closure or 
realignment under this part after 2001 that are avail- 
able for purposes other than to assist the homeless. 

"(C) The Secretary may require any additional terms 
and conditions in connection with an agreement au- 
thorized by subparagraph (A) as the Secretary consid- 
ers appropriate to protect the interests of the United 
States. 

"(2) A transfer of real property or facilities may be 
made under paragraph (1) only if the Secretary certifies 
to Congress that — 

"(A) the costs of all environmental restoration, 
waste management, and environmental compliance 
activities otherwise to be paid by the Secretary with 
respect to the property or facilities are equal to or 
greater than the fair market value of the property or 
facilities to be transferred, as determined by the Sec- 
retary; or 

"(B) if such costs are lower than the fair market 
value of the property or facilities, the recipient of the 
property or facilities agrees to pay the difference be- 
tween the fair market value and such costs. 
"(3) In the case of property or facilities covered by a 
certification under paragraph (2)(A), the Secretary may 
pay the recipient of such property or facilities an 
amount equal to the lesser of — 

"(A) the amount by which the costs incurred by the 
recipient of such property or facilities for all environ- 
mental restoration, waste, management, and environ- 
mental compliance activities with respect to such 
property or facilities exceed the fair market value of 
such property or facilities as specified in such certifi- 
cation; or 

"(B) the amount by which the costs (as determined 
by the Secretary) that would otherwise have been in- 
curred by the Secretary for such restoration, man- 
agement, and activities with respect to such property 
or facilities exceed the fair market value of such 
property or facilities as so specified. 



"(4) As part of an agreement under paragraph (1), the 
Secretary shall disclose to the person to whom the 
property or facilities will be transferred any informa- 
tion of the Secretary regarding the environmental res- 
toration, waste management, and environmental com- 
pliance activities described in paragraph (1) that relate 
to the property or facilities. The Secretary shall pro- 
vide such information before entering into the agree- 
ment. 

"(5) Nothing in this subsection shall be construed to 
modify, alter, or amend the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (42 U.S.C. 9601 et seq.) or the Solid Waste Disposal 
Act (42 U.S.C. 6901 et seq.). 

"(6) Section 330 of the National Defense Authoriza- 
tion Act for Fiscal Year 1993 (Public Law 102-484; 10 
U.S.C. 268V note) shall not apply to any transfer under 
this subsection to persons or entities described in sub- 
section (a)(2) of such section 330, except in the case of 
releases or threatened releases not disclosed pursuant 
to paragraph (4). 

"[(f) Repealed. Pub. L. 108-136, div. B, title XXVIII, 
§ 2805(d)(2), Nov. 24, 2003, 117 Stat. 1721.] 

"(g) Acquisition of Manufactured Housing. — (1) In 
closing or realigning any military installation under 
this part, the Secretary may purchase any or all right, 
title, and interest of a member of the Armed Forces 
and any spouse of the member in manufactured housing 
located at a manufactured housing park established at 
an installation closed or realigned under this part, or 
make a payment to the member to relocate the manu- 
factured housing to a suitable new site, if the Secretary 
determines that — 

"(A) it is in the best interests of the Federal Gov- 
ernment to eliminate or relocate the manufactured 
housing park; and 

"(B) the elimination or relocation of the manufac- 
tured housing park would result in an unreasonable 
financial hardship to the owners of the manufactured 
housing. 

"(2) Any payment made under this subsection shall 
not exceed 90 percent of the purchase price of the man- 
ufactured housing, as paid by the member or any 
spouse of the member, plus the cost of any permanent 
improvements subsequently made to the manufactured 
housing by the member or spouse of the member. 

"(3) The Secretary shall dispose of manufactured 
housing acquired under this subsection through resale, 
donation, trade or otherwise within one year of acquisi- 
tion. 

"SEC. 2906. DEPARTMENT OF DEFENSE BASE CLO- 
SURE ACCOUNT 1990 

"(a) In General. — (1) There is hereby established on 
the books of the Treasury an account to be known as 
the 'Department of Defense Base Closure Account 1990' 
which shall be administered by the Secretary as a sin- 
gle account. 

"(2) There shall be deposited into the Account — 
"(A) funds authorized for and appropriated to the 

Account; 

"(B) any funds that the Secretary may, subject to 
approval in an appropriation Act, transfer to the Ac- 
count from funds appropriated to the Department of 
Defense for any purpose, except that such funds may 
be transferred only after the date on which the Sec- 
retary transmits written notice of, and justification 
for, such transfer to the congressional defense com- 
mittees; 

"(C) except as provided in subsection (d), proceeds 
received from the lease, transfer, or disposal of any 
property at a military installation closed or re- 
aligned under this part[,] the date of approval of clo- 
sure or realignment of which is before January 1, 
2005; and 

"(D) proceeds received after September 30, 1995, 
from the lease, transfer, or disposal of any property 
at a military installation closed or realigned under 
title II of the Defense Authorization Amendments 
and Base Closure and Realignment Act (Public Law 
100-526; 10 U.S.C. 2687 note). 
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"(3) The Account shall be closed at the time and in 
the manner provided for appropriation accounts under 
section 1555 of title 31, United States Code. Unobligated 
funds which remain in the Account upon closure shall 
be held by the Secretary of the Treasury until trans- 
ferred by law after the congressional defense commit- 
tees receive the final report transmitted under sub- 
section (c)(2). 

"(b) Use of Funds.— (1) The Secretary may use the 
funds in the Account only for the purposes described in 
section 2905 with respect to military Installations the 
date of approval of closure or realignment of which is 
before January 1, 2005, or, after September 30, 1995, for 
environmental restoration and property management 
and disposal at Installations closed or realigned under 
title II of the Defense Authorization Amendments and 
Base Closure and Realignment Act (Public Law 100-526; 
10 U.S.C. 2687 note). After July 13, 2001, the Account 
shall be the sole source of Federal funds for environ- 
mental restoration, property management, and other 
caretaker costs associated with any real property at 
military installations closed or realigned under this 
part or such title II. 

"(2) When a decision is made to use funds in the Ac- 
count to carry out a construction project under section 
2905(a) and the cost of the project will exceed the maxi- 
mum amount authorized by law for a minor military 
construction project, the Secretary shall notify In writ- 
ing the congressional defense committees of the nature 
of, and justification for, the project and the amount of 
expenditures for such project. Any such construction 
project may be carried out without regard to section 
2802(a) of title 10, United States Code. 

"(c) Reports. — (1)(A) No later than 60 days after the 
end of each fiscal year in which the Secretary carries 
out activities under this part, the Secretary shall 
transmit a report to the congressional defense commit- 
tees of— 

"(i) the amount and nature of the deposits Into, and 
the expenditures from, the Account during such fiscal 
year; 

"(ii) the amount and nature of other expenditures 
made pursuant to section 2905(a) during such fiscal 
year; 

"(iii) the amount and nature of anticipated deposits 
to be made into, and the anticipated expenditures to 
be made from, the Account during the first fiscal 
year commencing after the submission of the report; 
and 

"(iv) the amount and nature of anticipated expendi- 
tures to be made pursuant to section 2905(a) during 
the first fiscal year commencing after the submission 
of the report. 

"(B) The report for a fiscal year shall include the fol- 
lowing: 

"(i) The obligations and expenditures from the Ac- 
count during the fiscal year, identified by subaccount 
and installation, for each military department and 
Defense Agency. 

"(ii) The fiscal year in which appropriations for 
such expenditures were made and the fiscal year in 
which funds were obligated for such expenditures. 

"(iii) Each military construction project for which 
such obligations and expenditures were made, identi- 
fied by installation and project title. 

"(iv) A description and explanation of the extent, if 
any, to which expenditures for military construction 
projects for the fiscal year differed from proposals for 
projects and funding levels that were included in the 
justification transmitted to Congress under section 
2907(1), or otherwise, for the funding proposals for the 
Account for such fiscal year, including an expla- 
nation of — 

"(I) any failure to carry out military construc- 
tion projects that were so proposed; and 

"(II) any expenditures for military construction 
projects that were not so proposed, 
"(v) An estimate of the net revenues to be received 
from property disposals to be completed during the 
first fiscal year commencing after the submission of 



the report at military Installations the date of ap- 
proval of closure or realignment of which is before 
January 1, 2005. 

"(2) No later than 60 days after the termination of the 
authority of the Secretary to carry out a closure or re- 
alignment under this part with respect to military in- 
stallations the date of approval of closure or realign- 
ment of which is before January 1, 2005, and no later 
than 60 days after the closure of the Account under sub- 
section (a)(3), the Secretary shall transmit to the con- 
gressional defense committees a report containing an 
accounting of— 

"(A) all the funds deposited Into and expended from 

the Account or otherwise expended under this part 

with respect to such installations; and 

"(B) any amount remaining In the Account. 

"(d) Disposal or Transfer of Commissary Stores 
and Property Purchased With Nonappropriated 
Funds. — (1) If any real property or facility acquired, 
constructed, or improved (In whole or in part) with 
commissary store funds or nonappropriated funds is 
transferred or disposed of In connection with the clo- 
sure or realignment of a military installation under 
this part the date of approval of closure or realignment 
of which is before January 1, 2005, a portion of the pro- 
ceeds of the transfer or other disposal of property on 
that installation shall be deposited in the reserve ac- 
count established under section 204(b)(7)(C) of the De- 
fense Authorization Amendments and Base Closure and 
Realignment Act [Pub. L. 100-526] (10 U.S.C. 2687 note). 

"(2) The amount so deposited shall be equal to the de- 
preciated value of the investment made with such funds 
in the acquisition, construction, or improvement of 
that particular real property or facility. The depre- 
ciated value of the investment shall be computed in ac- 
cordance with regulations prescribed by the Secretary 
of Defense. 

"(3) Subject to the limitation contained in section 
204(b)(7)(C)(iii) of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act [Pub. L. 
100-526, title II, set out below], amounts In the reserve 
account are hereby made available to the Secretary, 
without appropriation and until expended, for the pur- 
pose of acquiring, constructing, and improving — 
"(A) commissary stores; and 

"(B) real property and facilities for nonappropri- 
ated fund instrumentalities. 
"(4) As used in this subsection: 

"(A) The term 'commissary store funds' means 
funds received from the adjustment of, or surcharge 
on, selling prices at commissary stores fixed under 
section 2685 of title 10, United States Code. 

"(B) The term 'nonappropriated funds' means funds 
received from a nonappropriated fund instrumental- 
ity. 

"(C) The term 'nonappropriated fund instrumental- 
ity' means an Instrumentality of the United States 
under the jurisdiction of the Armed Forces (including 
the Army and Air Force Exchange Service, the Navy 
Resale and Services Support Office, and the Marine 
Corps exchanges) which is conducted for the comfort, 
pleasure, contentment, or physical or mental im- 
provement of members of the Armed Forces. 
"(e) Account Exclusive Source of Funds for Envi- 
ronmental Restoration Projects. — Except as pro- 
vided In section 2906A(e) with respect to funds in the 
Department of Defense Base Closure Account 2005 
under section 2906A and except for funds deposited into 
the Account under subsection (a), funds appropriated to 
the Department of Defense may not be used for pur- 
poses described In section 2905(a)(1)(C). The prohibition 
in this subsection shall expire upon the closure of the 
Account under subsection (a)(3). 

"SEC. 2906A. DEPARTMENT OF DEFENSE BASE CLO- 
SURE ACCOUNT 2005. 
"(a) In General. — (1) If the Secretary makes the cer- 
tifications required under section 2912(b), there shall be 
established on the books of the Treasury an account to 
be known as the 'Department of Defense Base Closure 
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Account 2005' (in this section referred to as the 'Ac- 
count'). The Account shall be administered by the Sec- 
retary as a single account. 

"(2) There shall be deposited into the Account — 
"(A) funds authorized for and appropriated to the 

Account; 

"(B) any funds that the Secretary may, subject to 
approval in an appropriation Act, transfer to the Ac- 
count from funds appropriated to the Department of 
Defense for any purpose, except that such funds may 
be transferred only after the date on which the Sec- 
retary transmits written notice of, and justification 
for, such transfer to the congressional defense com- 
mittees; and 

"(C) except as provided in subsection (d), proceeds 
received from the lease, transfer, or disposal of any 
property at a military installation that is closed or 
realigned under this part pursuant to a closure or re- 
alignment the date of approval of which is after Jan- 
uary 1, 2005. 

"(3) The Account shall be closed at the time and in 
the manner provided for appropriation accounts under 
section 1555 of title 31, United States Code. Unobligated 
funds which remain in the Account upon closure shall 
be held by the Secretary of the Treasury until trans- 
ferred by law after the congressional defense commit- 
tees receive the final report transmitted under sub- 
section (c)(2). 

"(b) Use of Funds.— (1) The Secretary may use the 
funds in the Account only for the purposes described in 
section 2905 with respect to military installations the 
date of approval of closure or realignment of which is 
after January 1, 2005. 

"(2) When a decision is made to use funds in the Ac- 
count to carry out a construction project under section 
2905(a) and the cost of the project will exceed the maxi- 
mum amount authorized by law for a minor military 
construction project, the Secretary shall notify in writ- 
ing the congressional defense committees of the nature 
of, and justification for, the project and the amount of 
expenditures for such project. Any such construction 
project may be carried out without regard to section 
2802(a) of title 10, United States Code. 

"(c) Reports.— (1)(A) No later than 60 days after the 
end of each fiscal year in which the Secretary carries 
out activities under this part using amounts in the Ac- 
count, the Secretary shall transmit a report to the con- 
gressional defense committees of — 

"(i) the amount and nature of the deposits into, and 

the expenditures from, the Account during such fiscal 

year; 

"(ii) the amount and nature of other expenditures 
made pursuant to section 2905(a) during such fiscal 
year; 

"(iii) the amount and nature of anticipated deposits 
to be made into, and the anticipated expenditures to 
be made from, the Account during the first fiscal 
year commencing after the submission of the report; 
and 

"(iv) the amount and nature of anticipated expendi- 
tures to be made pursuant to section 2905(a) during 
the first fiscal year commencing after the submission 
of the report. 

"(B) The report for a fiscal year shall include the fol- 
lowing: 

"(i) The obligations and expenditures from the Ac- 
count during the fiscal year, identified by subaccount 
and installation, for each military department and 
Defense Agency. 

"(ii) The fiscal year in which appropriations for 
such expenditures were made and the fiscal year in 
which funds were obligated for such expenditures. 

"(iii) Each military construction project for which 
such obligations and expenditures were made, identi- 
fied by installation and project title. 

"(iv) A description and explanation of the extent, if 
any, to which expenditures for military construction 
projects for the fiscal year differed from proposals for 
projects and funding levels that were included in the 
justification transmitted to Congress under section 



2907(1), or otherwise, for the funding proposals for the 
Account for such fiscal year, including an expla- 
nation of — 

"(I) any failure to carry out military construc- 
tion projects that were so proposed; and 

"(II) any expenditures for military construction 
projects that were not so proposed, 
"(v) An estimate of the net revenues to be received 
from property disposals to be completed during the 
first fiscal year commencing after the submission of 
the report at military installations the date of ap- 
proval of closure or realignment of which is after 
January 1, 2005. 

"(2) No later than 60 days after the termination of the 
authority of the Secretary to carry out a closure or re- 
alignment under this part with respect to military in- 
stallations the date of approval of closure or realign- 
ment of which is after January 1, 2005, and no later 
than 60 days after the closure of the Account under sub- 
section (a)(3), the Secretary shall transmit to the con- 
gressional defense committees a report containing an 
accounting of — 

"(A) all the funds deposited into and expended from 

the Account or otherwise expended under this part 

with respect to such installations; and 

"(B) any amount remaining in the Account. 

"(d) Disposal or Transfer of Commissary Stores 
and Property Purchased With Nonappropriated 
Funds. — (1) If any real property or facility acquired, 
constructed, or improved (in whole or in part) with 
commissary store funds or nonappropriated funds is 
transferred or disposed of in connection with the clo- 
sure or realignment of a military installation under 
this part the date of approval of closure or realignment 
of which is after January 1, 2005, a portion of the pro- 
ceeds of the transfer or other disposal of property on 
that installation shall be deposited in the reserve ac- 
count established under section 204(b)(7)(C) of the De- 
fense Authorization Amendments and Base Closure and 
Realignment Act [Pub. L. 100-526] (10 U.S.C. 2687 note). 

"(2) The amount so deposited shall be equal to the de- 
preciated value of the investment made with such funds 
in the acquisition, construction, or improvement of 
that particular real property or facility. The depre- 
ciated value of the investment shall be computed in ac- 
cordance with regulations prescribed by the Secretary. 

"(3) The Secretary may use amounts in the reserve 
account, without further appropriation, for the purpose 
of acquiring, constructing, and improving — 
"(A) commissary stores; and 

"(B) real property and facilities for nonappropri- 
ated fund instrumentalities. 

"(4) In this subsection, the terms 'commissary store 
funds', 'nonappropriated funds', and 'nonappropriated 
fund instrumentality' shall have the meaning given 
those terms in section 2906(d)(4). 

"(e) Account Exclusive Source of Funds for Envi- 
ronmental Restoration Projects. — Except as pro- 
vided in section 2906(e) with respect to funds in the De- 
partment of Defense Base Closure Account 1990 under 
section 2906 and except for funds deposited into the Ac- 
count under subsection (a), funds appropriated to the 
Department of Defense may not be used for purposes 
described in section 2905(a)(1)(C). The prohibition in 
this subsection shall expire upon the closure of the Ac- 
count under subsection (a)(3). 

"(f) Authorized Cost and Scope of Work Vari- 
ations. — (1) Subject to paragraphs (2) and (3), the cost 
authorized for a military construction project or mili- 
tary family housing project to be carried out using 
funds in the Account may not be increased or reduced 
by more than 20 percent or $2,000,000, whichever is less, 
of the amount specified for the project in the con- 
ference report to accompany the Military Construction 
Authorization Act authorizing the project. The scope of 
work for such a project may not be reduced by more 
than 25 percent from the scope specified in the most re- 
cent budget documents for the projects listed in such 
conference report. 

"(2) Paragraph (1) shall not apply to a military con- 
struction project or military family housing project to 
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be carried out using funds in the Account with an esti- 
mated cost of less than $5,000,000, unless the project has 
not been previously identified in any budget submis- 
sion for the Account and exceeds the applicable minor 
construction threshold under section 2805 of title 10, 
United States Code. 

"(3) The limitation on cost or scope variation in para- 
graph (1) shall not apply if the Secretary of Defense 
makes a determination that an increase or reduction in 
cost or a reduction in the scope of work for a military 
construction project or military family housing project 
to be carried out using funds in the Account needs to 
be made for the sole purpose of meeting unusual vari- 
ations in cost or scope. If the Secretary makes such a 
determination, the Secretary shall notify the congres- 
sional defense committees of the variation in cost or 
scope not later than 21 days before the date on which 
the variation is made in connection with the project or, 
if the notification is provided in an electronic medium 
pursuant to section 480 of title 10, United States Code, 
not later than 14 days before the date on which the var- 
iation is made. The Secretary shall include the reasons 
for the variation in the notification. 
"SEC. 290V. REPORTS 

"(a) Reporting Requirement. — As part of the budget 
request for fiscal year 2007 and for each fiscal year 
thereafter through fiscal year 2016 for the Department 
of Defense, the Secretary shall transmit to the congres- 
sional defense committees of Congress — 

"(1) a schedule of the closure actions to be carried 
out under this part in the fiscal year for which the re- 
quest is made and an estimate of the total expendi- 
tures required and cost savings to be achieved by 
each such closure and of the time period in which 
these savings are to be achieved in each case, to- 
gether with the Secretary's assessment of the envi- 
ronmental effects of such actions; 

"(2) a description of the military installations, in- 
cluding those under construction and those planned 
for construction, to which functions are to be trans- 
ferred as a result of such closures, together with the 
Secretary's assessment of the environmental effects 
of such transfers; 

"(3) a description of the closure actions already car- 
ried out at each military installation since the date 
of the installation's approval for closure under this 
part and the current status of the closure of the in- 
stallation, including whether — 

"(A) a redevelopment authority has been recog- 
nized by the Secretary for the installation; 

"(B) the screening of property at the installation 
for other Federal use has been completed; and 

"(C) a redevelopment plan has been agreed to by 
the redevelopment authority for the installation; 
"(4) a description of redevelopment plans for mili- 
tary installations approved for closure under this 
part, the quantity of property remaining to be dis- 
posed of at each installation as part of its closure, 
and the quantity of property already disposed of at 
each installation; 

"(5) a list of the Federal agencies that have re- 
quested property during the screening process for 
each military installation approved for closure under 
this part, including the date of transfer or antici- 
pated transfer of the property to such agencies, the 
acreage involved in such transfers, and an expla- 
nation for any delays in such transfers; 

"(6) a list of known environmental remediation is- 
sues at each military installation approved for clo- 
sure under this part, including the acreage affected 
by these issues, an estimate of the cost to complete 
such environmental remediation, and the plans (and 
timelines) to address such environmental remedi- 
ation; and 

"(7) an estimate of the date for the completion of 
all closure actions at each military installation ap- 
proved for closure under this part. 

"(b) TERMINATION OP REPORTING REQUIREMENTS RE- 
LATED TO Realignment Actions. — The reporting re- 



quirements under subsection (a) shall terminate with 
respect to realignment actions after the report submit- 
ted with the budget for fiscal year 2014. 
"SEC. 2908. CONGRESSIONAL CONSIDERATION OF 
COMMISSION REPORT 
"(a) Terms of the Resolution. — For purposes of sec- 
tion 2904(b), the term 'joint resolution' means only a 
joint resolution which is introduced within the 10-day 
period beginning on the date on which the President 
transmits the report to the Congress under section 
2903(e), and— 

"(1) which does not have a preamble; 
"(2) the matter after the resolving clause of which 
is as follows: 'That Congress disapproves the recom- 
mendations of the Defense Base Closure and Realign- 
ment Commission as submitted by the President on 
', the blank space being filled in with the appro- 
priate date; and 

"(3) the title of which is as follows: 'Joint resolu- 
tion disapproving the recommendations of the De- 
fense Base Closure and Realignment Commission.'. 
"(b) Referral. — A resolution described in subsection 
(a) that is introduced in the House of Representatives 
shall be referred to the Committee on Armed Services 
of the House of Representatives. A resolution described 
in subsection (a) introduced in the Senate shall be re- 
ferred to the Committee on Armed Services of the Sen- 
ate. 

"(c) Discharge. — If the committee to which a resolu- 
tion described in subsection (a) is referred has not re- 
ported such resolution (or an identical resolution) by 
the end of the 20-day period beginning on the date on 
which the President transmits the report to the Con- 
gress under section 2903(e), such committee shall be, at 
the end of such period, discharged from further consid- 
eration of such resolution, and such resolution shall be 
placed on the appropriate calendar of the House in- 
volved. 

"(d) Consideration.— (1) On or after the third day 
after the date on which the committee to which such a 
resolution is referred has reported, or has been dis- 
charged (under subsection (c)) from further consider- 
ation of, such a resolution, it is in order (even though 
a previous motion to the same effect has been disagreed 
to) for any Member of the respective House to move to 
proceed to the consideration of the resolution. A Mem- 
ber may make the motion only on the day after the cal- 
endar day on which the Member announces to the 
House concerned the Member's intention to make the 
motion, except that, in the case of the House of Rep- 
resentatives, the motion may be made without such 
prior announcement if the motion is made by direction 
of the committee to which the resolution was referred. 
All points of order against the resolution (and against 
consideration of the resolution) are waived. The motion 
is highly privileged in the House of Representatives and 
is privileged in the Senate and is not debatable. The 
motion is not subject to amendment, or to a motion to 
postpone, or to a motion to proceed to the consider- 
ation of other business. A motion to reconsider the 
vote by which the motion is agreed to or disagreed to 
shall not be in order. If a motion to proceed to the con- 
sideration of the resolution is agreed to, the respective 
House shall immediately proceed to consideration of 
the joint resolution without intervening motion, order, 
or other business, and the resolution shall remain the 
unfinished business of the respective House until dis- 
posed of. 

"(2) Debate on the resolution, and on all debatable 
motions and appeals in connection therewith, shall be 
limited to not more than 2 hours, which shall be di- 
vided equally between those favoring and those oppos- 
ing the resolution. An amendment to the resolution is 
not in order. A motion further to limit debate is in 
order and not debatable. A motion to postpone, or a 
motion to proceed to the consideration of other busi- 
ness, or a motion to recommit the resolution is not in 
order. A motion to reconsider the vote by which the 
resolution is agreed to or disagreed to is not in order. 
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"(3) Immediately following the conclusion of the de- 
bate on a resolution described in subsection (a) and a 
single quorum call at the conclusion of the debate if re- 
quested in accordance with the rules of the appropriate 
House, the vote on final passage of the resolution shall 
occur. 

"(4) Appeals from the decisions of the Chair relating 
to the application of the rules of the Senate or the 
House of Representatives, as the case may be, to the 
procedure relating to a resolution described in sub- 
section (a) shall be decided without debate. 

"(e) Consideration by Other House. — (1) If, before 
the passage by one House of a resolution of that House 
described in subsection (a), that House receives from 
the other House a resolution described in subsection 
(a), then the following procedures shall apply: 

"(A) The resolution of the other House shall not be 
referred to a committee and may not be considered in 
the House receiving it except in the case of final pas- 
sage as provided in subparagraph (B)(ii). 

"(B) With respect to a resolution described in sub- 
section (a) of the House receiving the resolution — 
"(i) the procedure in that House shall be the same 
as if no resolution had been received from the other 
House; but 

"(ii) the vote on final passage shall be on the res- 
olution of the other House. 
"(2) Upon disposition of the resolution received from 
the other House, it shall no longer be in order to con- 
sider the resolution that originated in the receiving 
House. 

"(f) Rules op the Senate and House. — This section 
is enacted by Congress — 

"(1) as an exercise of the rulemaking power of the 
Senate and House of Representatives, respectively, 
and as such it is deemed a part of the rules of each 
House, respectively, but applicable only with respect 
to the procedure to be followed in that House in the 
case of a resolution described in subsection (a), and it 
supersedes other rules only to the extent that it is in- 
consistent with such rules; and 

"(2) with full recognition of the constitutional 
right of either House to change the rules (so far as re- 
lating to the procedure of that House) at any time, in 
the same manner, and to the same extent as in the 
case of any other rule of that House. 

"SEC. 2909. RESTRICTION ON OTHER BASE CLO- 
SURE AUTHORITY 
"(a) In General. — Except as provided in subsection 
(c), during the period beginning on November 5, 1990, 
and ending on April 15, 2006, this part shall be the ex- 
clusive authority for selecting for closure or realign- 
ment, or for carrying out any closure or realignment 
of, a military installation inside the United States. 

"(b) Restriction. — Except as provided in subsection 
(c), none of the funds available to the Department of 
Defense may be used, other than under this part, dur- 
ing the period specified in subsection (a) — 

"(1) to identify, through any transmittal to the 
Congress or through any other public announcement 
or notification, any military installation inside the 
United States as an installation to be closed or re- 
aligned or as an installation under consideration for 
closure or realignment; or 

"(2) to carry out any closure or realignment of a 
military installation inside the United States. 
"(c) Exception. — Nothing in this part affects the au- 
thority of the Secretary to carry out — 

"(1) closures and realignments under title II of Pub- 
lic Law 100-526 [set out below]; and 

"(2) closures and realignments to which section 2687 
of title 10, United States Code, is not applicable, in- 
cluding closures and realignments carried out for rea- 
sons of national security or a military emergency re- 
ferred to in subsection (c) of such section. 
"SEC. 2910. DEFINITIONS 
"As used in this part: 

"(1) The term 'Account' means the Department of 
Defense Base Closure Account 1990 established by sec- 
tion 2906(a)(1). 



"(2) The term 'congressional defense committees' 
means the Committee on Armed Services and the 
Committee on Appropriations of the Senate and the 
Committee on Armed Services and the Committee on 
Appropriations of the House of Representatives. 

"(3) The term 'Commission' means the Commission 
established by section 2902. 

"(4) The term 'military installation' means a base, 
camp, post, station, yard, center, homeport facility 
for any ship, or other activity under the jurisdiction 
of the Department of Defense, including any leased 
facility. Such term does not include any facility used 
primarily for civil works, rivers and harbors projects, 
flood control, or other projects not under the primary 
jurisdiction or control of the Department of Defense. 

"(5) The term 'realignment' includes any action 
which both reduces and relocates functions and civil- 
ian personnel positions but does not include a reduc- 
tion in force resulting from workload adjustments, 
reduced personnel or funding levels, or skill imbal- 
ances. 

"(6) The term 'Secretary' means the Secretary of 
Defense. 

"(7) The term 'United States' means the 50 States, 
the District of Columbia, the Commonwealth of Puer- 
to Rico, Guam, the Virgin Islands, American Samoa, 
and any other commonwealth, territory, or posses- 
sion of the United States. 

"(8) The term 'date of approval', with respect to a 
closure or realignment of an installation, means the 
date on which the authority of Congress to dis- 
approve a recommendation of closure or realignment, 
as the case may be, of such installation under this 
part expires. 

"(9) The term 'redevelopment authority', in the 
case of an installation to be closed or realigned under 
this part, means any entity (including an entity es- 
tablished by a State or local government) recognized 
by the Secretary of Defense as the entity responsible 
for developing the redevelopment plan with respect 
to the installation or for directing the implementa- 
tion of such plan. 

"(10) The term 'redevelopment plan' in the case of 
an installation to be closed or realigned under this 
part, means a plan that — 

"(A) is agreed to by the local redevelopment au- 
thority with respect to the installation; and 

"(B) provides for the reuse or redevelopment of 
the real property and personal property of the in- 
stallation that is available for such reuse and rede- 
velopment as a result of the closure or realignment 
of the installation. 

"(11) The term 'representative of the homeless' has 
the meaning given such term in section 501(i)(4) of 
the McKinney-Vento Homeless Assistance Act (42 
U.S.C. 11411(i)(4)). 
"SEC. 2911. CLARIFYING AMENDMENT 

"[Amended this section.] 
"SEC. 2912. 2005 ROUND OF REALIGNMENTS AND 
CLOSURES OF MILITARY INSTALLATIONS, 
"(a) Force-Structure Plan and Infrastructure In- 
ventory. — 

"(1) Preparation and submission. — As part of the 
budget justification documents submitted to Con- 
gress in support of the budget for the Department of 
Defense for fiscal year 2005, the Secretary shall in- 
clude the following: 

"(A) A force-structure plan for the Armed Forces 
based on an assessment by the Secretary of the 
probable threats to the national security during the 
20-year period beginning with fiscal year 2005, the 
probable end-strength levels and major military 
force units (including land force divisions, carrier 
and other major combatant vessels, air wings, and 
other comparable units) needed to meet these 
threats, and the anticipated levels of funding that 
will be available for national defense purposes dur- 
ing such period. 

"(B) A comprehensive inventory of military in- 
stallations world-wide for each military depart- 
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ment, with specifications of the number and type of 
facilities in the active and reserve forces of each 
military department. 

"(2) Relationship of plan and inventory. — Using 
the force-structure plan and infrastructure inventory 
prepared under paragraph (1), the Secretary shall pre- 
pare (and include as part of the submission of such 
plan and inventory) the following: 

"(A) A description of the infrastructure necessary 
to support the force structure described in the 
force-structure plan. 

"(B) A discussion of categories of excess infra- 
structure and infrastructure capacity. 

"(C) An economic analysis of the effect of the clo- 
sure or realignment of military installations to re- 
duce excess infrastructure. 

"(3) Special considerations. — In determining the 
level of necessary versus excess infrastructure under 
paragraph (2), the Secretary shall consider the follow- 
ing: 

"(A) The anticipated continuing need for and 
availability of military installations outside the 
United States, taking into account current restric- 
tions on the use of military installations outside 
the United States and the potential for future pro- 
hibitions or restrictions on the use of such military 
installations. 

"(B) Any efficiencies that may be gained from 
joint tenancy by more than one branch of the 
Armed Forces at a military installation. 
"(4) Revision. — The Secretary may revise the force- 
structure plan and infrastructure inventory. If the 
Secretary makes such a revision, the Secretary shall 
submit the revised plan or inventory to Congress not 
later than March 15, 2005. For purposes of selecting 
military installations for closure or realignment 
under this part in 2005, no revision of the force-struc- 
ture plan or infrastructure inventory is authorized 
after that date. 

"(b) Certification of Need for Further Closures 
and Realignments. — 

"(1) Certification required. — On the basis of the 
force-structure plan and infrastructure inventory 
prepared under subsection (a) and the descriptions 
and economic analysis prepared under such sub- 
section, the Secretary shall include as part of the 
submission of the plan and inventory — 

"(A) a certification regarding whether the need 
exists for the closure or realignment of additional 
military installations; and 

"(B) if such need exists, a certification that the 
additional round of closures and realignments 
would result in annual net savings for each of the 
military departments beginning not later than fis- 
cal year 2011. 

"(2) Effect OF failure TO certify. — If the Sec- 
retary does not include the certifications referred to 
in paragraph (1), the process by which military in- 
stallations may be selected for closure or realign- 
ment under this part in 2005 shall be terminated. 
"(c) Comptroller General Evaluation. — 

"(1) Evaluation required. — If the certification is 
provided under subsection (b), the Comptroller Gen- 
eral shall prepare an evaluation of the following: 

"(A) The force-structure plan and infrastructure 
inventory prepared under subsection (a) and the 
final selection criteria specified in section 2913, in- 
cluding an evaluation of the accuracy and analyt- 
ical sufficiency of such plan, inventory, and cri- 
teria. 

"(B) The need for the closure or realignment of 

additional military installations. 

"(2) Submission.— The Comptroller General shall 
submit the evaluation to Congress not later than 60 
days after the date on which the force-structure plan 
and infrastructure inventory are submitted to Con- 
gress. 

"(d) Authorization of Additional Round; Commis- 
sion.— 

"(1) Appointment of commission. — Subject to the 
certifications required under subsection (b), the 



President may commence an additional round for the 
selection of military installations for closure and re- 
alignment under this part in 2005 by transmitting to 
the Senate, not later than March 15, 2005, nomina- 
tions pursuant to section 2902(c) for the appointment 
of new members to the Defense Base Closure and Re- 
alignment Commission. 

"(2) Effect of failure to nominate. — If the Presi- 
dent does not transmit to the Senate the nomina- 
tions for the Commission by March 15, 2005, the proc- 
ess by which military installations may be selected 
for closure or realignment under this part in 2005 
shall be terminated. 

"(3) Members. — Notwithstanding section 2902(c)(1), 
the Commission appointed under the authority of 
this subsection shall consist of nine members. 

"(4) Terms; meetings; termination. — Notwith- 
standing subsections (d), (e)(1), and (!) of section 2902, 
the Commission appointed under the authority of 
this subsection shall meet during calendar year 2005 
and shall terminate on April 15, 2006. 

"(5) Funding. — If no funds are appropriated to the 
Commission by the end of the second session of the 
108th Congress for the activities of the Commission in 
2005, the Secretary may transfer to the Commission 
for purposes of its activities under this part in that 
year such funds as the Commission may require to 
carry out such activities. The Secretary may transfer 
funds under the preceding sentence from any funds 
available to the Secretary. Funds so transferred shall 
remain available to the Commission for such pur- 
poses until expended. 
"SEC. 2913. FINAL SELECTION CRITERIA FOR ADDI- 
TIONAL ROUND OF BASE CLOSURES AND RE- 
ALIGNMENTS, 
"(a) Final Selection Criteria. — The final criteria to 
be used by the Secretary in making recommendations 
for the closure or realignment of military installations 
inside the United States under this part in 2005 shall be 
the military value and other criteria specified in sub- 
sections (b) and (c). 

"(b) Military Value Criteria. — The military value 
criteria are as follows: 

"(1) The current and future mission capabilities and 
the impact on operational readiness of the total force 
of the Department of Defense, including the impact 
on joint warfighting, training, and readiness. 

"(2) The availability and condition of land, facili- 
ties, and associated airspace (including training areas 
suitable for maneuver by ground, naval, or air forces 
throughout a diversity of climate and terrain areas 
and staging areas for the use of the Armed Forces in 
homeland defense missions) at both existing and po- 
tential receiving locations. 

"(3) The ability to accommodate contingency, mo- 
bilization, surge, and future total force requirements 
at both existing and potential receiving locations to 
support operations and training. 

"(4) The cost of operations and the manpower im- 
plications. 

"(c) Other Criteria. — The other criteria that the 
Secretary shall use in making recommendations for the 
closure or realignment of military installations inside 
the United States under this part in 2005 are as follows: 

"(1) The extent and timing of potential costs and 
savings, including the number of years, beginning 
with the date of completion of the closure or realign- 
ment, for the savings to exceed the costs. 

"(2) The economic impact on existing communities 
in the vicinity of military installations. 

"(3) The ability of the infrastructure of both the ex- 
isting and potential receiving communities to sup- 
port forces, missions, and personnel. 

"(4) The environmental impact, including the im- 
pact of costs related to potential environmental res- 
toration, waste management, and environmental 
compliance activities. 

"(d) Priority Given to Military Value. — The Sec- 
retary shall give priority consideration to the military 
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value criteria specified in subsection (b) in the making 
of recommendations for the closure or realignment of 
military installations. 

"(e) Effect on Department and Other Agency 
Costs. — The selection criteria relating to the cost sav- 
ings or return on investment from the proposed closure 
or realignment of military installations shall take into 
account the effect of the proposed closure or realign- 
ment on the costs of any other activity of the Depart- 
ment of Defense or any other Federal agency that may 
be required to assume responsibility for activities at 
the military installations. 

"(f) Relation to Other Materials. — The final selec- 
tion criteria specified in this section shall be the only 
criteria to be used, along with the force-structure plan 
and infrastructure inventory referred to in section 2912, 
in making recommendations for the closure or realign- 
ment of military installations inside the United States 
under this part in 2005. 

"(g) Relation to Criteria for Earlier Rounds. — 
Section 2903(b), and the selection criteria prepared 
under such section, shall not apply with respect to the 
process of making recommendations for the closure or 
realignment of military installations in 2005. 

"SEC. 2914. SPECIAL PROCEDURES FOR MAKING 
RECOMMENDATIONS FOR REALIGNMENTS AND 
CLOSURES FOR 2005 ROUND; COMMISSION CON- 
SIDERATION OF RECOMMENDATIONS, 
"(a) Recommendations Regarding Closure or Re- 
alignment of Military Installations. — If the Sec- 
retary makes the certifications required under section 
2912(b), the Secretary shall publish in the Federal Reg- 
ister and transmit to the congressional defense com- 
mittees and the Commission, not later than May 16, 
2005, a list of the military installations inside the 
United States that the Secretary recommends for clo- 
sure or realignment on the basis of the force-structure 
plan and infrastructure inventory prepared by the Sec- 
retary under section 2912 and the final selection cri- 
teria specified in section 2913. 
"(b) Preparation of Recommendations. — 

"(1) In general. — The Secretary shall comply with 
paragraphs (2) through (6) of section 2903(c) in prepar- 
ing and transmitting the recommendations under 
this section. However, paragraph (6) of section 2903(c) 
relating to submission of information to Congress 
shall be deemed to require such submission within 48 
hours. 

"(2) Consideration of local government views. — 
(A) In making recommendations to the Commission 
in 2005, the Secretary shall consider any notice re- 
ceived from a local government in the vicinity of a 
military installation that the government would ap- 
prove of the closure or realignment of the installa- 
tion. 

"(B) Notwithstanding the requirement in subpara- 
graph (A), the Secretary shall make the recommenda- 
tions referred to in that subparagraph based on the 
force-structure plan, infrastructure inventory, and 
final selection criteria otherwise applicable to such 
recommendations. 

"(C) The recommendations shall include a state- 
ment of the result of the consideration of any notice 
described in subparagraph (A) that is received with 
respect to a military installation covered by such 
recommendations. The statement shall set forth the 
reasons for the result. 

"[(c) Repealed. Pub. L. 108-375, div. B, title XXVIII, 
§2833, Oct. 28, 2004, 118 Stat. 2134.] 
"(d) Commission Review and Recommendations. — 

"(1) In general. — Except as provided in this sub- 
section, section 2903(d) shall apply to the consider- 
ation by the Commission of the recommendations 
transmitted by the Secretary in 2005. The Commis- 
sion's report containing its findings and conclusions, 
based on a review and analysis of the Secretary's rec- 
ommendations, shall be transmitted to the President 
not later than September 8, 2005. 

"(2) Availability of recommendations to con- 
gress. — After September 8, 2005, the Commission 



shall promptly provide, upon request, to any Member 
of Congress information used by the Commission in 
making its recommendations. 

"(3) Limitations on authority to consider addi- 
tions to closure or realignment lists. — The Com- 
mission may not consider making a change in the 
recommendations of the Secretary that would add a 
military installation to the Secretary's list of instal- 
lations recommended for closure or realignment un- 
less, in addition to the requirements of section 
2903(d)(2)(C)— 

"(A) the Commission provides the Secretary with 
at least a 15-day period, before making the change, 
in which to submit an explanation of the reasons 
why the installation was not included on the clo- 
sure or realignment list by the Secretary; and 

"(B) the decision to add the installation for Com- 
mission consideration is supported by at least seven 
members of the Commission. 

"(4) Testimony by secretary. — The Commission 
shall invite the Secretary to testify at a public hear- 
ing, or a closed hearing if classified information is in- 
volved, on any proposed change by the Commission to 
the Secretary's recommendations. 

"(5) Requirements to expand closure or realign- 
ment recommendations. — In the report required 
under section 2903(d)(2)(A) that is to be transmitted 
under paragraph (1), the Commission may not make 
a change in the recommendations of the Secretary 
that would close a military installation not rec- 
ommended for closure by the Secretary, would re- 
align a military installation not recommended for 
closure or realignment by the Secretary, or would ex- 
pand the extent of the realignment of a military in- 
stallation recommended for realignment by the Sec- 
retary unless — 

"(A) at least two members of the Commission 
visit the military installation before the date of the 
transmittal of the report; and 

"(B) the decision of the Commission to make the 
change to recommend the closure of the military 
installation, the realignment of the installation, or 
the expanded realignment of the installation is sup- 
ported by at least seven members of the Commis- 
sion. 

"(6) Comptroller general report. — The Comp- 
troller General report required by section 
2903(d)(5)(B) analyzing the recommendations of the 
Secretary and the selection process in 2005 shall be 
transmitted to the congressional defense committees 
not later than July 1, 2005. 
"(e) Review by the President. — 

"(1) In general. — Except as provided in this sub- 
section, section 2903(e) shall apply to the review by 
the President of the recommendations of the Com- 
mission under this section, and the actions, if any, of 
the Commission in response to such review, in 2005. 
The President shall review the recommendations of 
the Secretary and the recommendations contained in 
the report of the Commission under subsection (d) 
and prepare a report, not later than September 23, 
2005, containing the President's approval or dis- 
approval of the Commission's recommendations. 

"(2) Commission reconsideration. — If the Commis- 
sion prepares a revised list of recommendations under 
section 2903(e)(3) in 2005 in response to the review of 
the President in that year under paragraph (1), the 
Commission shall transmit the revised list to the 
President not later than October 20, 2005. 

"(3) Effect of failure to transmit. — If the Presi- 
dent does not transmit to Congress an approval and 
certification described in paragraph (2) or (4) of sec- 
tion 2903(e) by November 7, 2005, the process by which 
military installations may be selected for closure or 
realignment under this part in 2005 shall be termi- 
nated. 

"(4) Effect of transmittal. — A report of the 
President under this subsection containing the Presi- 
dent's approval of the Commission's recommenda- 
tions is deemed to be a report under section 2903(e) 
for purposes of sections 2904 and 2908." 
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[Pub. L. 110-417, dlv. B, title XXVII, § 2712(a)(2), Oct. 
14, 2008, 122 Stat. 4716, provided that: "The amendments 
made by paragraph (1) [amending Pub. L. 110-181, 
§ 2704(a), set out above] shall take effect on January 28, 
2008, as if included in the enactment of section 2704 of 
the Military Construction Authorization Act for Fiscal 
Year 2008 [Pub. L. 110-181]."] 

[Pub. L. 110-417, div. B, §2003, Oct. 14, 2008, 122 Stat. 
4658, provided that: "Titles XXI, XXII, XXIII, XXIV, 
XXV, XXVI [122 Stat. 4658, 4669, 4675, 4687, 4698], XXVII 
[enacting Pub. L. 110-417, § 2712(a)(2), set out above, and 
amending Pub. L. 110-510, div. B, title XXIX, part A, 
and Pub. L. 110-181, §2704, which amended Pub. L. 
110-510, div. B, title XXIX, part A, set out above], and 
XXIX [122 Stat. 4741] shall take effect on the later of— 
["(1) October 1, 2008; or 

["(2) the date of the enactment of this Act [Oct. 14, 
2008]."] 

[Pub. L. 107-314, div. A, title X, § 1062(f), Dec. 2, 2002, 
116 Stat. 2651, provided that the amendment made by 
section 1062(f)(4) is effective as of Dec. 28, 2001, and as 
if included in Pub. L. 107-107 as enacted.] 

[For effective date of amendment by section 2813(d)(2) 
of Pub. L. 103-337 to section 2910 of Pub. L. 101-510, set 
out above, see Effective Date of 1994 Amendments by 
Section 2813(d)(1) and (2) of Pub. L. 103-337 note set out 
above.] 

[Section 2902(c) of Pub. L. 103-160 provided that: "For 
the purposes of section 2905(b)(3) of the Defense Base 
Closure and Realignment Act of 1990 [Pub. L. 101-510, 
set out above], as added by subsection (b), the date of 
approval of closure of any installation approved for clo- 
sure before the date of the enactment of this Act [Nov. 
30, 1993] shall be deemed to be the date of the enact- 
ment of this Act."] 

[Section 2904(c) of Pub. L. 103-160 provided that: "The 
Secretary of Defense shall make the determinations re- 
quired under section 2905(b)(5) of the Defense Base Clo- 
sure and Realignment Act of 1990 [Pub. L. 101-510, set 
out above], as added by subsection (b), in the case of in- 
stallations approved for closure under such Act [part A 
of title XXIX of div. B of Pub. L. 101-510, set out above] 
before the date of the enactment of this Act [Nov. 30, 
1993], not later than 6 months after the date of the en- 
actment of this Act."] 

[Section 2930(b) of Pub. L. 103-160 provided that: "The 
amendment made by this section [amending section 
2903(d)(1) of Pub. L. 101-510 set out above] shall apply 
with respect to all public hearings conducted by the 
Defense Base Closure and Realignment Commission 
after the date of the enactment of this Act [Nov. 30, 
1993]."] 

[For effective date of amendments by section 344(b)(1) 
of Pub. L. 102-190 to section 2906 of Pub. L. 101-510, set 
out above, see Effective Date of 1991 Amendments by 
Section 344 of Pub. L. 102-190 note set out above.] 

[Section 2821(h)(2) of Pub. L. 102-190 provided that: 
"The amendment made by paragraph (1) [amending sec- 
tion 2910 of Pub. L. 101-510 set out above] shall take ef- 
fect as of November 5, 1990, and shall apply as if it had 
been included in section 2910(4) of the Defense Base Clo- 
sure and Realignment Act of 1990 [section 2910 of Pub. 
L. 101-510] on that date."] 

[Section 2827(a)(3) of Pub. L. 102-190 provided that: 
"The amendments made by this subsection [amending 
sections 2905 and 2906 of Pub. L. 101-510 set out above] 
shall take effect on the date of the enactment of this 
Act [Dec. 5, 1991]."] 

[References in laws to the rates of pay for GS-16, 17, 
or 18, or to maximum rates of pay under the General 
Schedule, to be considered references to rates payable 
under specified sections of Title 5, Government Organi- 
zation and Employees, see section 529 [title I, § 101(c)(1)] 
of Pub. L. 101-509, set out in a note under section 5376 
of Title 5.] 

Closure of Foreign Military Installations 

Pub. L. 108-287, title VIII, §8018, Aug. 5, 2004, 118 Stat. 
974, provided that: "Notwithstanding any other provi- 
sion of law, during the current fiscal year and here- 



after, the Secretary of Defense may, by executive 
agreement, establish with host nation governments in 
NATO member states a separate account into which 
such residual value amounts negotiated in the return of 
United States military installations in NATO member 
states may be deposited, in the currency of the host na- 
tion, in lieu of direct monetary transfers to the United 
States Treasury: Provided, That such credits may be 
utilized only for the construction of facilities to sup- 
port United States military forces in that host nation, 
or such real property maintenance and base operating 
costs that are currently executed through monetary 
transfers to such host nations: Provided further, That 
the Department of Defense's budget submission for sub- 
sequent fiscal years shall identify such sums antici- 
pated in residual value settlements, and identify such 
construction, real property maintenance or base oper- 
ating costs that shall be funded by the host nation 
through such credits: Provided further, That all military 
construction projects to be executed from such ac- 
counts must be previously approved in a prior Act of 
Congress: Provided further, That each such executive 
agreement with a NATO member host nation shall be 
reported to the congressional defense committees 
[Committees on Armed Services of the Senate and 
House of Representatives and Subcommittees on De- 
fense of the Committees on Appropriations of the Sen- 
ate and House of Representatives], the Committee on 
International Relations [now Committee on Foreign 
Affairs] of the House of Representatives and the Com- 
mittee on Foreign Relations of the Senate 30 days prior 
to the conclusion and endorsement of any such agree- 
ment established under this provision." 

Similar provisions for specified fiscal years were con- 
tained in the following appropriation acts: 

Pub. L. 108-87, title VIII, §8018, Sept. 30, 2003, 117 Stat. 
1075. 

Pub. L. 107-248, title VIII, §8018, Oct. 23, 2002, 116 Stat. 
1540. 

Pub. L. 107-117, div. A, title VIII, §8019, Jan. 10, 2002, 
115 Stat. 2251. 

Pub. L. 106-259, title VIII, §8019, Aug. 9, 2000, 114 Stat. 
678. 

Pub. L. 106-79, title VIII, §8019, Oct. 25, 1999, 113 Stat. 
1235. 

Pub. L. 105-262, title VIII, §8019, Oct. 17, 1998, 112 Stat. 
2301. 

Pub. L. 105-56, title VIII, §8019, Oct. 8, 1997, 111 Stat. 
1224. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8020], Sept. 30, 1996, 110 Stat. 3009-71, 3009-92. 

Pub. L. 104-61, title VIII, §8027, Dec. 1, 1995, 109 Stat. 
657. 

Pub. L. 103-335, title VIII, §8033, Sept. 30, 1994, 108 
Stat. 2625. 

Pub. L. 103-139, title VIII, §8036, Nov. 11, 1993, 107 
Stat. 1448. 

Pub. L. 102-396, title IX, §9047A, Oct. 6, 1992, 106 Stat. 
1913, as amended by Pub. L. 104-106, div. A, title XV, 
§ 1502(f)(2), Feb. 10, 1996, 110 Stat. 509. 

Section 2921 of Pub. L. 101-510, as amended by Pub. L. 

102- 190, div. A, title III, § 344(b)(2), Dec. 5, 1991, 105 Stat. 
1345; Pub. L. 102-484, div. B, title XXVIII, §§ 2821(c), 2827, 
Oct. 23, 1992, 106 Stat. 2608, 2609; Pub. L. 103-160, div. B, 
title XXIX, § 2924(b), Nov. 30, 1993, 107 Stat. 1931; Pub. L. 

103- 337, div. A, title XIII, § 1305(c), div. B, title XXVIII, 
§2817, Oct. 5, 1994, 108 Stat. 2891, 3057; Pub. L. 104-106, 
div. A, title X, § 1063(b), title XV, §§ 1502(c)(4)(D), 
1505(e)(2), Feb. 10, 1996, 110 Stat. 444, 508, 515; Pub. L. 
105-85, div. A, title X, § 1073(d)(4)(C), Nov. 18, 1997, 111 
Stat. 1905; Pub. L. 106-65, div. A, title X, §1067(10), Oct. 
5, 1999, 113 Stat. 774; Pub. L. 108-136, div. A, title X, 
§ 1031(b), Nov. 24, 2003, 117 Stat. 1603, provided that: 

"(a) Sense of Congress.— It is the sense of the Con- 
gress that — 

"(1) the termination of military operations by the 
United States at military installations outside the 
United States should be accomplished at the discre- 
tion of the Secretary of Defense at the earliest oppor- 
tunity; 
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"(2) in providing- for such termination, the Sec- 
retary of Defense should take steps to ensure that the 
United States receives, through direct payment or 
otherwise, consideration equal to the fair market 
value of the improvements made by the United States 
at facilities that will be released to host countries; 

"(3) the Secretary of Defense, acting through the 
military component commands or the sub-unified 
commands to the combatant commands, should be 
the lead official in negotiations relating to determin- 
ing and receiving such consideration; and 

"(4) the determination of the fair market value of 
such improvements released to host countries in 
whole or in part by the United States should be han- 
dled on a facility-by-facility basis. 
"(b) Residual Value. — (1) For each installation out- 
side the United States at which military operations 
were being carried out by the United States on October 
1, 1990, the Secretary of Defense shall transmit, by no 
later than June 1, 1991, an estimate of the fair market 
value, as of January 1, 1991, of the improvements made 
by the United States at facilities at each such installa- 
tion. 

"(2) For purposes of this section: 

"(A) The term 'fair market value of the improve- 
ments' means the value of improvements determined 
by the Secretary on the basis of their highest use. 

"(B) The term 'improvements' includes new con- 
struction of facilities and all additions, improve- 
ments, modifications, or renovations made to exist- 
ing facilities or to real property, without regard to 
whether they were carried out with appropriated or 
nonappropriated funds. 

"(c) Establishment op Special Account. — (1) There 
is established on the books of the Treasury a special ac- 
count to be known as the 'Department of Defense Over- 
seas Military Facility Investment Recovery Account'. 
Except as provided in subsection (d), amounts paid to 
the United States, pursuant to any treaty, status of 
forces agreement, or other international agreement to 
which the United States is a party, for the residual 
value of real property or improvements to real property 
used by civilian or military personnel of the Depart- 
ment of Defense shall be deposited into such account. 

"(2) Money deposited in the Department of Defense 
Overseas Military Facility Investment Recovery Ac- 
count shall be available to the Secretary of Defense for 
payment, as provided in appropriation Acts, of costs in- 
curred by the Department of Defense in connection 
with — 

"(A) facility maintenance and repair and environ- 
mental restoration at military installations in the 
United States; and 

"(B) facility maintenance and repair and compli- 
ance with applicable environmental laws at military 
installations outside the United States that the Sec- 
retary anticipates will be occupied by the Armed 
Forces for a long period. 

"(3) Funds in the Department of Defense Overseas Fa- 
cility Investment Recovery Account shall remain 
available until expended. 

"(d) Amounts Corresponding to the Value op Prop- 
erty Purchased With Nonappropriated Funds. — (1) In 
the case of a payment referred to in subsection (c)(1) 
for the residual value of real property or improvements 
at an overseas military facility, the portion of the pay- 
ment that is equal to the depreciated value of the in- 
vestment made with nonappropriated funds shall be de- 
posited in the reserve account established under sec- 
tion 204(b)(7)(C) of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act [Pub. L. 
100-526, set out below]. The Secretary may use amounts 
in the account (in such an aggregate amount as is pro- 
vided in advance by appropriation Acts) for the purpose 
of acquiring, constructing, or improving commissary 
stores and nonappropriated fund instrumentalities. 

"(2) As used in this subsection: 
"(A) The term 'nonappropriated funds' means funds 

received from — 

"(i) the adjustment of, or surcharge on, selling 
prices at commissary stores fixed under section 2685 
of title 10, United States Code; or 



"(ii) a nonappropriated fund instrumentality. 
"(B) The term 'nonappropriated fund instrumental- 
ity' means an instrumentality of the United States 
under the jurisdiction of the Armed Forces (including 
the Army and Air Force Exchange Service, the Navy 
Resale and Services Support Office, and the Marine 
Corps exchanges) which is conducted for the comfort, 
pleasure, contentment, or physical or mental im- 
provement of members of the Armed Forces. 
"(e) Negotiations for Payments-in-Kind. — (1) Before 
the Secretary of Defense enters into negotiations with 
a host country regarding the acceptance by the United 
States of any payment-in-kind in connection with the 
release to the host country of improvements made by 
the United States at military installations in the host 
country, the Secretary shall submit to the appropriate 
congressional committees a written notice regarding 
the intended negotiations. 

"(2) The notice shall contain the following: 

"(A) A justification for entering into negotiations 
for payments-in-kind with the host country. 

"(B) The types of benefit options to be pursued by 
the Secretary in the negotiations. 

"(C) A discussion of the adjustments that are in- 
tended to be made in the future-years defense pro- 
gram or in the budget of the Department of Defense 
for the fiscal year in which the notice is submitted or 
the following fiscal year in order to reflect costs that 
it may no longer be necessary for the United States 
to incur as a result of the payments-in-kind to be 
sought in the negotiations. 

"(3) For purposes of this subsection, the appropriate 
congressional committees are — 

"(A) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the National Security 
Subcommittee of the Committee on Appropriations 
of the House of Representatives; and 

"(B) the Committee on Armed Services, the Com- 
mittee on Appropriations, and the Subcommittee on 
Defense of the Committee on Appropriations of the 
Senate. 

"(f) OMB Review op Proposed Settlements. — (1) The 
Secretary of Defense may not enter into an agreement 
of settlement with a host country regarding the release 
to the host country of improvements made by the 
United States to facilities at an installation located in 
the host country until 30 days after the date on which 
the Secretary submits the proposed settlement to the 
Director of the Office of Management and Budget. The 
prohibition set forth in the preceding sentence shall 
apply only to agreements of settlement for improve- 
ments having a value in excess of $10,000,000. The Direc- 
tor shall evaluate the overall equity of the proposed 
settlement. In evaluating the proposed settlement, the 
Director shall consider such factors as the extent of the 
United States capital investment in the improvements 
being released to the host country, the depreciation of 
the improvements, the condition of the improvements, 
and any applicable requirements for environmental re- 
mediation or restoration at the installation. 

"(2) Each year, the Secretary shall submit to the 
Committee on Armed Services of the Senate and the 
Committee on Armed Services of the House of Rep- 
resentatives a report on each proposed agreement of 
settlement that was not submitted by the Secretary to 
the Director of the Office of Management and Budget in 
the previous year under paragraph (1) because the value 
of the improvements to be released pursuant to the pro- 
posed agreement did not exceed $10,000,000. 

"(g) Congressional Oversight op Payments-In- 
Kind. — (1) Before concluding an agreement for accept- 
ance of military construction or facility improvements 
as a payment-in-kind, the Secretary of Defense shall 
submit to Congress a notification on the proposed 
agreement. Any such notification shall contain the fol- 
lowing: 

"(A) A description of the military construction 
project or facility improvement project, as the case 
may be. 

"(B) A certification that the project is needed by 
United States forces. 
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"(C) An explanation of how the project will aid in 
the achievement of the mission of those forces. 

"(D) A certification that, if the project were to be 
carried out by the Department of Defense, appropria- 
tions would be necessary for the project and it would 
be necessary to provide for the project in the next fu- 
ture-years defense program. 

"(2) Before concluding an agreement for acceptance 
of host nation support or host nation payment of oper- 
ating costs of United States forces as a payment-in- 
kind, the Secretary of Defense shall submit to Congress 
a notification on the proposed agreement. Any such no- 
tification shall contain the following: 

"(A) A description of each activity to be covered by 
the payment-in-kind. 

"(B) A certification that the costs to be covered by 
the payment-in-kind are included in the budget of 
one or more of the military departments or that it 
will otherwise be necessary to provide for payment of 
such costs in a budget of one or more of the military 
departments. 

"(C) A certification that, unless the payment-in- 
kind is accepted or funds are appropriated for pay- 
ment of such costs, the military mission of the 
United States forces with respect to the host nation 
concerned will be adversely affected. 
"(3) When the Secretary submits a notification of a 
proposed agreement under paragraph (1) or (2), the Sec- 
retary may then enter into the agreement described in 
the notification only after the end of the 30-day period 
beginning on the date on which the notification is sub- 
mitted or, if earlier, the end of the 14-day period begin- 
ning on the date on which a copy of the notification is 
provided in an electronic medium pursuant to section 
480 of title 10, United States Code." 

[For effective date of amendment by section 344(b)(2) 
of Pub. L. 102-190 to section 2921 of Pub. L. 101-510, set 
out above, see Effective Date of 1991 Amendments by 
Section 344 of Pub. L. 102-190 note set out above.] 

Task Force Report 

Pub. L. 102-380, §125, Oct. 5, 1992, 106 Stat. 1372, pro- 
vided that: 

"(a) The environmental response task force estab- 
lished in section 2923(c) of the National Defense Au- 
thorization Act for Fiscal Year 1991 (Public Law 
101-510; 104 Stat. 1821) [set out below] shall reconvene 
and shall, until the date (as determined by the Sec- 
retary of Defense) on which all base closure activities 
required under title II of the Defense Authorization 
Amendments and Base Closure and Realignment Act 
(Public Law 100-526; 102 Stat. 2627) [set out below] are 
completed — 

"(1) monitor the progress of relevant Federal and 
State agencies in implementing the recommenda- 
tions of the task force contained in the report sub- 
mitted under paragraph (1) of such section; and 

"(2) annually submit to the Congress a report con- 
taining — 

"(A) recommendations concerning ways to expe- 
dite and improve environmental response actions at 
military installations (or portions of installations) 
that are being closed or subject to closure under 
such title; 

"(B) any additional recommendations that the 

task force considers appropriate; and 

"(C) a summary of the progress made by relevant 

Federal and State agencies in implementing the 

recommendations of the task force. 
"(b) The task force shall consist of — 

"(1) the individuals (or their designees) described in 
section 2923(c)(2) of the National Defense Authoriza- 
tion Act for Fiscal Year 1991 (Public Law 101-510; 104 
Stat. 1821); and 

"(2) a representative of the Urban Land Institute 
(or such representative's designee), appointed by the 
Speaker of the House of Representatives and the Ma- 
jority Leader of the Senate." 

Section 2923(c) of Pub. L. 101-510 provided that: 



"(1) Not later than 12 months after the date of the en- 
actment of this Act [Nov. 5, 1990], the Secretary of De- 
fense shall submit to Congress a report containing the 
findings and recommendations of the task force estab- 
lished under paragraph (2) concerning — 

"(A) ways to improve interagency coordination, 
within existing laws, regulations, and administrative 
policies, of environmental response actions at mili- 
tary installations (or portions of installations) that 
are being closed, or are scheduled to be closed, pursu- 
ant to title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526) [set out below]; and 

"(B) ways to consolidate and streamline, within ex- 
isting laws and regulations, the practices, policies, 
and administrative procedures of relevant Federal 
and State agencies with respect to such environ- 
mental response actions so as to enable those actions 
to be carried out more expeditiously. 
"(2) There is hereby established an environmental re- 
sponse task force to make the findings and recom- 
mendations, and to prepare the report, required by 
paragraph (1). The task force shall consist of the fol- 
lowing (or their designees): 

"(A) The Secretary of Defense, who shall be chair- 
man of the task force. 

"(B) The Attorney General. 

"(C) The Administrator of the General Services Ad- 
ministration. 

"(D) The Administrator of the Environmental Pro- 
tection Agency. 

"(E) The Chief of Engineers, Department of the 
Army. 

"(F) A representative of a State environmental pro- 
tection agency, appointed by the head of the National 
Governors Association. 

"(G) A representative of a State attorney general's 
office, appointed by the head of the National Associa- 
tion of Attorney Generals. 

"(H) A representative of a public-interest environ- 
mental organization, appointed by the Speaker of the 
House of Representatives." 

Community Preference Consideration in Closure 
and Realignment op Military Installations 

Section 2924 of Pub. L. 101-510 provided that: "In any 
process of selecting any military installation inside the 
United States for closure or realignment, the Secretary 
of Defense shall take such steps as are necessary to as- 
sure that special consideration and emphasis is given 
to any official statement from a unit of general local 
government adjacent to or within a military installa- 
tion requesting the closure or realignment of such in- 
stallation." 

Contracts for Certain Environmental Restoration 
Activities 

Section 2926 of Pub. L. 101-510, as amended by Pub. L. 
103-160, div. A, title IX, § 904(f), Nov. 30, 1993, 107 Stat. 
1729; Pub. L. 106-65, div. A, title IX, § 911(a)(1), Oct. 5, 
1999, 113 Stat. 717; Pub. L. 107-314, div. A, title X, 
§1062(m)(4), Dec. 2, 2002, 116 Stat. 2652, provided for a 
model program for base closure environmental restora- 
tion, prior to repeal by Pub. L. 108-136, div. A, title III, 
§316, Nov. 24, 2003, 117 Stat. 1432. 

Consideration op Department of Defense Housing 
for Coast Guard 

Pub. L. 101-225, title II, §216, Dec. 12, 1989, 103 Stat. 
1915, provided that: "Notwithstanding any other provi- 
sion of law, the Coast Guard is deemed to be an instru- 
mentality within the Department of Defense for the 
purposes of section 204(b) of the Defense Authorization 
Amendments and Base Closure and Realignment Act 
[Pub. L. 100-526] (10 U.S.C. 2687 [note])." 

Five- Year Plan for Environmental Restoration at 
Bases To Be Closed 

Pub. L. 101-189, div. A, title III, §353, Nov. 29, 1989, 103 
Stat. 1423, directed Secretary of Defense to develop a 
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comprehensive five-year plan for environmental res- 
toration at military installations that would be closed 
or realigned during fiscal years 1991 through 1995, pur- 
suant to title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act, Pub. L. 
100-526, set out below, and, at same time President sub- 
mits to Congress budget for fiscal year 1991 pursuant to 
31 U.S.C. 1105, to submit to Congress a report on the 
five-year plan. 

Prohibition on Reducing End Strength Levels for 
Medical Personnel as a Result op Base Clo- 
sures and Realignments 

Pub. L. 101-189, div. A, title VII, §723, Nov. 29, 1989, 103 
Stat. 1478, provided that: 

"(a) Prohibition. — The end strength levels for medi- 
cal personnel for each component of the Armed Forces, 
and the number of civilian personnel of the Department 
of Defense assigned to military medical facilities, may 
not be reduced as a result of the closure or realignment 
of a military installation under section 2687 of title 10, 
United States Code, or title II of the Defense Author- 
ization Amendments and Base Closure and Realign- 
ment Act (Public Law 100-526; 10 U.S.C. 2687 note). 

"(b) Medical Personnel Defined. — For purposes of 
subsection (a), the term 'medical personnel' has the 
meaning given that term in subparagraph (D) of section 
115(b)(1) of title 10, United States Code." 

Use of Closed Bases for Prisons and Drug 
Treatment Facilities 

Pub. L. 101-189, div. B, title XXVIII, §2832, Nov. 29, 
1989, 103 Stat. 1660, provided that: 
"(a) Findings. — The Congress finds that — 

"(1) the war on drugs is one of the highest priorities 
of the Federal Government; 

"(2) to effectively wage the war on drugs, adequate 
penal and correctional facilities and a substantial in- 
crease in the number and capacity of drug treatment 
facilities are needed; 

"(3) under the base closure process, authorized by 
title II of the Defense Authorization Amendments 
and Base Closure and Realignment Act (Public Law 
100-526; 102 Stat. 2627) [set out below], 86 military 
bases are scheduled for closure; and 

"(4) facilities rendered excess by the base closure 
process should be seriously considered for use as pris- 
ons and drug treatment facilities, as appropriate. 
"(b) Sense of Congress.— It is the sense of Congress 
that the Secretary of Defense should, pursuant to the 
provisions of title II of the Defense Authorization 
Amendments and Base Closure and Realignment Act, 
give priority to making real property (including the 
improvements thereon) of the Department of Defense 
rendered excess or surplus as a result of the recom- 
mendations of the Commission on Base Realignment 
and Closure available to another Federal agency or a 
State or local government for use as a penal or correc- 
tional facility or as a drug abuse prevention, treat- 
ment, or rehabilitation center." 

Notice to Local and State Educational Agencies 
of Enrollment Changes Due to Base Closures 
and Realignments 

Pub. L. 101-189, div. B, title XXVIII, §2833, Nov. 29, 
1989, 103 Stat. 1661, provided that: 

"(a) Identification of Enrollment Changes. — (1) 
Not later than January 1 of each year in which any ac- 
tivities necessary to close or realign a military instal- 
lation under title II of the Defense Authorization 
Amendments and Base Closure and Realignment Act 
(Public Law 100-526; 102 Stat. 2627) [set out below] are 
conducted, the Secretary of Defense shall identify, to 
the extent practicable, each local educational agency 
that will experience at least a 5-percent increase or at 
least a 10-percent reduction in the number of dependent 
children of members of the Armed Forces and of civil- 
ian employees of the Department of Defense enrolled in 
schools under the jurisdiction of such agency during 



the next academic year (compared with the number of 
such children enrolled in such schools during the pre- 
ceding year) as a result of the closure or realignment 
of a military installation under that Act [Pub. L. 
100-526, see Short Title of 1988 Amendment note above]. 

"(2) The Secretary shall carry out this subsection in 
consultation with the Secretary of Education. 

"(b) Notice Required. — Not later than 30 days after 
the date on which the Secretary of Defense identifies a 
local educational agency under subsection (a), the Sec- 
retary shall transmit a written notice of the schedule 
for the closure or realignment of the military installa- 
tion affecting that local educational agency to that 
local educational agency and to the State government 
education agency responsible for administering State 
government education programs involving that local 
educational agency." 

Closure and Realignment of Military 
Installations 

Pub. L. 100-526, title II, Oct. 24, 1988, 102 Stat. 2627, as 
amended by Pub. L. 101-510, div. B, title XXIX, 
§ 2923(b)(1), Nov. 5, 1990, 104 Stat. 1821; Pub. L. 102-190, 
div. A, title III, § 344(a), Dec. 5, 1991, 105 Stat. 1344; Pub. 
L. 102-484, div. B, title XXVIII, § 2821(a), Oct. 23, 1992, 106 
Stat. 2606; Pub. L. 103-160, div. B, title XXIX, §§ 2902(a), 
2903(a), 2904(a), 2905(a), 2907(a), 2908(a), 2918(b), 2921(a), 
Nov. 30, 1993, 107 Stat. 1909, 1912, 1915, 1916, 1921, 1922, 
1928, 1929; Pub. L. 103-337, div. A, title X, § 1070(b)(13), 
div. B, title XXVIII, §§ 2812(a), 2813(a)-(c)(l), (d)(1), 
(e)(1), Oct. 5, 1994, 108 Stat. 2857, 3054, 3055; Pub. L. 

103- 421, § 2(f)(1), Oct. 25, 1994, 108 Stat. 4354; Pub. L. 

104- 106, div. A, title XV, §§ 1504(a)(9), 1505(e)(3), div. B, 
title XXVIII, §§ 2831(b)(1), 2839(a), 2840(a), Feb. 10, 1996, 

110 Stat. 513, 515, 558, 563, 564; Pub. L. 104-201, div. B, 
title XXVIII, §§2811, 2812(a), 2813(a), Sept. 23, 1996, 110 
Stat. 2788, 2789; Pub. L. 105-85, div. A, title X, 
§ 1073(d)(6), div. B, title XXVIII, § 2821(a), Nov. 18, 1997, 

111 Stat. 1906, 1996; Pub. L. 106-65, div. B, title XXVIII, 
§ 2821(b), Oct. 5, 1999, 113 Stat. 855; Pub. L. 106-398, §1 
[div. B, title XXVIII, §2821(b)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-419; Pub. L. 107-107, div. A, title X, 
§ 1048(d)(3), div. B, title XXVIII, § 2821(a), Dec. 28, 2001, 
115 Stat. 1227, 1311; Pub. L. 107-314, div. A, title X, 
§1062(n), div. B, title XXVIII, § 2814(a), Dec. 2, 2002, 116 
Stat. 2652, 2710; Pub. L. 108-136, div. A, title VI, § 655(a), 
div. B, title XXVIII, § 2805(d)(1), Nov. 24, 2003, 117 Stat. 
1523, 1721, provided that: 

"SEC. 201. CLOSURE AND REALIGNMENT OF MILI- 
TARY INSTALLATIONS 
"The Secretary shall — 

"(1) close all military installations recommended 
for closure by the Commission on Base Realignment 
and Closure in the report transmitted to the Sec- 
retary pursuant to the charter establishing such 
Commission; 

"(2) realign all military installations recommended 
for realignment by such Commission in such report; 
and 

"(3) initiate all such closures and realignments no 
later than September 30, 1991, and complete all such 
closures and realignments no later than September 
30, 1995, except that no such closure or realignment 
may be initiated before January 1, 1990. 

"SEC. 202. CONDITIONS 
"(a) In General. — The Secretary may not carry out 

any closure or realignment of a military installation 

under this title unless — 

"(1) no later than January 16, 1989, the Secretary 
transmits to the Committees on Armed Services of 
the Senate and the House of Representatives a report 
containing a statement that the Secretary has ap- 
proved, and the Department of Defense will imple- 
ment, all of the military installation closures and re- 
alignments recommended by the Commission in the 
report referred to in section 201(1); 

"(2) the Commission has recommended, in the re- 
port referred to in section 201(1), the closure or re- 
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alignment, as the case may be, of the installation, 
and has transmitted to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives a copy of such report and the statement re- 
quired by section 203(b)(2); and 

"(3) the Secretary of Defense has transmitted to 
the Commission the study required by section 206(b). 
"(b) Joint Resolution. — The Secretary may not 
carry out any closure or realignment under this title if, 
within the 45-day period beginning on March 1, 1989, a 
joint resolution is enacted, in accordance with the pro- 
visions of section 208, disapproving the recommenda- 
tions of the Commission. The days on which either 
House of Congress is not in session because of an ad- 
journment of more than 3 days to a day certain shall be 
excluded in the computation of such 45-day period. 

"(c) Termination of Authority. — (1) Except as pro- 
vided in paragraph (2), the authority of the Secretary 
to carry out any closure or realignment under this title 
shall terminate on October 1, 1995. 

"(2) The termination of authority set forth in para- 
graph (1) shall not apply to the authority of the Sec- 
retary to carry out environmental restoration and 
waste management at, or disposal of property of, mili- 
tary installations closed or realigned under this title. 
"SEC. 203. THE COMMISSION 

"(a) Membership. — The Commission shall consist of 
12 members appointed by the Secretary of Defense. 
"(b) Duties. — The Commission shall — 

"(1) transmit the report referred to in section 201(1) 
to the Secretary no later than December 31, 1988, and 
shall include in such report a description of the Com- 
mission's recommendations of the military installa- 
tions to which functions will be transferred as a re- 
sult of the closures and realignments recommended 
by the Commission; and 

"(2) on the same date on which the Commission 
transmits such report to the Secretary, transmit to 
Committees on Armed Services of the Senate and the 
House of Representatives — 

"(A) a copy of such report; and 

"(B) a statement certifying that the Commission 
has identified the military installations to be 
closed or realigned by reviewing all military instal- 
lations inside the United States, including all mili- 
tary installations under construction and all those 
planned for construction. 
"(c) Staff. — Not more than one-half of the profes- 
sional staff of the Commission shall be individuals who 
have been employed by the Department of Defense dur- 
ing calendar year 1988 in any capacity other than as an 
employee of the Commission. 

"SEC. 204. IMPLEMENTATION 

"(a) In General. — In closing or realigning a military 
installation under this title, the Secretary — 

"(1) subject to the availability of funds authorized 
for and appropriated to the Department of Defense 
for use in planning and design, minor construction, or 
operation and maintenance and the availability of 
funds in the Account, may carry out actions nec- 
essary to implement such closure or realignment, in- 
cluding the acquisition of such land, the construction 
of such replacement facilities, the performance of 
such activities, and the conduct of such advance plan- 
ning and design as may be required to transfer func- 
tions from such military installation to another mili- 
tary installation; 

"(2) subject to the availability of funds authorized 
for and appropriated to the Department of Defense 
for economic adjustment assistance or community 
planning assistance and the availability of funds in 
the Account, shall provide — 

"(A) economic adjustment assistance to any com- 
munity located near a military installation being 
closed or realigned; and 

"(B) community planning assistance to any com- 
munity located near a military installation to 
which functions will be transferred as a result of 
such closure or realignment, 



if the Secretary determines that the financial re- 
sources available to the community (by grant or 
otherwise) for such purposes are inadequate; and 

"(3) subject to the availability of funds authorized 
for and appropriated to the Department of Defense 
for environmental restoration and the availability of 
funds in the Account, may carry out activities for the 
purpose of environmental restoration, including re- 
ducing, removing, and recycling hazardous wastes 
and removing unsafe buildings and debris. 
"(b) Management and Disposal of Property. — (1) 
The Administrator of General Services shall delegate 
to the Secretary, with respect to excess and surplus 
real property, facilities, and personal property located 
at a military installation closed or realigned under this 
title— 

"(A) the authority of the Administrator to utilize 
excess property under subchapter II of chapter 5 of 
title 40, United States Code; 

"(B) the authority of the Administrator to dispose 
of surplus property under subchapter III of chapter 5 
of title 40, United States Code; and 

"(C) the authority to dispose of surplus property for 
public airports under sections 47151 through 47153 of 
title 49, United States Code. 

"(2)(A) Subject to subparagraph (B), the Secretary 
shall exercise authority delegated to the Secretary pur- 
suant to paragraph (1) in accordance with — 

"(i) all regulations in effect on the date of the en- 
actment of this title [Oct. 24, 1988] governing utiliza- 
tion of excess property and disposal of surplus prop- 
erty under the Federal Property and Administrative 
Services Act of 1949 [see chapters 1 to 11 of Title 40, 
Public Buildings, Property, and Works, and division C 
(except sections 3302, 3306(f), 3307(e), 3501(b), 3509, 3906, 
4104, 4710, and 4711) of subtitle I of Title 41, Public 
Contracts]; and 

"(ii) all regulations in effect on the date of the en- 
actment of this title governing the conveyance and 
disposal of property under section 13(g) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1622(g)). 
"(B) The Secretary, after consulting with the Admin- 
istrator of General Services, may issue regulations that 
are necessary to carry out the delegation of authority 
required by paragraph (1). 

"(C) The authority required to be delegated by para- 
graph (1) to the Secretary by the Administrator of Gen- 
eral Services shall not include the authority to pre- 
scribe general policies and methods for utilizing excess 
property and disposing of surplus property. 

"(D) The Secretary of Defense may transfer real prop- 
erty or facilities located at a military installation to 
be closed or realigned under this title, with or without 
reimbursement, to a military department or other en- 
tity (including a nonappropriated fund instrumental- 
ity) within the Department of Defense or the Coast 
Guard. 

"(E) Before any action may be taken with respect to 
the disposal of any surplus real property or facility lo- 
cated at any military installation to be closed or re- 
aligned under this title, the Secretary shall consult 
with the Governor of the State and the heads of the 
local governments concerned for the purpose of consid- 
ering any plan for the use of such property by the local 
community concerned. 

"(F) The provisions of this paragraph and paragraph 
(1) are subject to paragraphs (3) through (6). 

"(3)(A) Not later than 6 months after the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 1994 [Nov. 30, 1993], the Secretary, in 
consultation with the redevelopment authority with re- 
spect to each military installation to be closed under 
this title after such date of enactment, shall — 

"(i) inventory the personal property located at the 

installation; and 
"(ii) identify the items (or categories of items) of 

such personal property that the Secretary determines 

to be related to real property and anticipates will 

support the implementation of the redevelopment 

plan with respect to the installation. 
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"(B) If no redevelopment authority referred to in sub- 
paragraph (A) exists with respect to an installation, 
the Secretary shall consult with — 

"(i) the local government in whose jurisdiction the 
installation is wholly located; or 

"(ii) a local government agency or State govern- 
ment agency designated for the purpose of such con- 
sultation by the chief executive officer of the State 
in which the installation is located. 
"(C)(i) Except as provided in subparagraphs (E) and 
(P), the Secretary may not carry out any of the activi- 
ties referred to in clause (ii) with respect to an instal- 
lation referred to in that clause until the earlier of— 
"(I) one week after the date on which the redevelop- 
ment plan for the installation is submitted to the 
Secretary; 

"(II) the date on which the redevelopment author- 
ity notifies the Secretary that it will not submit such 
a plan; 

"(III) twenty-four months after the date referred to 
in subparagraph (A); or 

"(IV) ninety days before the date of the closure of 
the installation. 

"(ii) The activities referred to in clause (i) are activi- 
ties relating to the closure of an installation to be 
closed under this title as follows: 

"(I) The transfer from the installation of items of 
personal property at the installation identified in ac- 
cordance with subparagraph (A). 

"(II) The reduction in maintenance and repair of fa- 
cilities or equipment located at the installation 
below the minimum levels required to support the use 
of such facilities or equipment for nonmilitary pur- 
poses. 

"(D) Except as provided in paragraph (4), the Sec- 
retary may not transfer items of personal property lo- 
cated at an installation to be closed under this title to 
another installation, or dispose of such items, if such 
items are identified in the redevelopment plan for the 
installation as items essential to the reuse or redevel- 
opment of the installation. In connection with the de- 
velopment of the redevelopment plan for the installa- 
tion, the Secretary shall consult with the entity re- 
sponsible for developing the redevelopment plan to 
identify the items of personal property located at the 
installation, if any, that the entity desires to be re- 
tained at the installation for reuse or redevelopment of 
the installation. 

"(E) This paragraph shall not apply to any related 
personal property located at an installation to be 
closed under this title if the property — 

"(i) is required for the operation of a unit, function, 

component, weapon, or weapons system at another 

installation; 

"(ii) is uniquely military in character, and is likely 
to have no civilian use (other than use for its mate- 
rial content or as a source of commonly used compo- 
nents); 

"(iii) is not required for the reutilization or rede- 
velopment of the installation (as jointly determined 
by the Secretary and the redevelopment authority); 

"(iv) is stored at the installation for purposes of 
distribution (including spare parts or stock items); or 
"(v)(I) meets known requirements of an authorized 
program of another Federal department or agency for 
which expenditures for similar property would be 
necessary, and (II) is the subject of a written request 
by the head of the department or agency. 
"(F) Notwithstanding subparagraphs (C)(i) and (D), 
the Secretary may carry out any activity referred to in 
subparagraph (C)(ii) or (D) if the Secretary determines 
that the carrying out of such activity is in the national 
security interest of the United States. 

"(4)(A) The Secretary may transfer real property and 
personal property located at a military installation to 
be closed or realigned under this title to the redevelop- 
ment authority with respect to the installation for pur- 
poses of job generation on the installation. 

"(B) The transfer of property of a military installa- 
tion under subparagraph (A) shall be without consider- 



ation if the redevelopment authority with respect to 

the installation — 

"(i) agrees that the proceeds from any sale or lease 
of the property (or any portion thereof) received by 
the redevelopment authority during at least the first 
seven years after the date of the initial transfer of 
property under subparagraph (A) shall be used to sup- 
port the economic redevelopment of, or related to, 
the installation; and 

"(ii) executes the agreement for transfer of the 
property and accepts control of the property within a 
reasonable time after the date of the property dis- 
posal record of decision or finding of no significant 
impact under the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq.). 

"(C) For purposes of subparagraph (B), the use of pro- 
ceeds from a sale or lease described in such subpara- 
graph to pay for, or offset the costs of, public invest- 
ment on or related to the installation for any of the 
following purposes shall be considered a use to support 
the economic redevelopment of, or related to, the in- 
stallation: 

"(i) Road construction. 

"(ii) Transportation management facilities, 
"(iii) Storm and sanitary sewer construction, 
"(iv) Police and fire protection facilities and other 
public facilities. 

"(v) Utility construction. 

"(vi) Building rehabilitation. 

"(vii) Historic property preservation. 

"(viii) Pollution prevention equipment or facilities. 

"(ix) Demolition. 

"(x) Disposal of hazardous materials generated by 
demolition. 

"(xi) Landscaping, grading, and other site or public 

improvements. 

"(xii) Planning for or the marketing of the develop- 
ment and reuse of the installation. 

"(D) The Secretary may recoup from a redevelopment 
authority such portion of the proceeds from a sale or 
lease described in subparagraph (B) as the Secretary 
determines appropriate if the redevelopment authority 
does not use the proceeds to support economic redevel- 
opment of, or related to, the installation for the period 
specified in subparagraph (B). 

"(E)(i) The Secretary may transfer real property at 
an installation approved for closure or realignment 
under this title (including property at an installation 
approved for realignment which will be retained by the 
Department of Defense or another Federal agency after 
realignment) to the redevelopment authority for the 
installation if the redevelopment authority agrees to 
lease, directly upon transfer, one or more portions of 
the property transferred under this subparagraph to 
the Secretary or to the head of another department or 
agency of the Federal Government. Subparagraph (B) 
shall apply to a transfer under this subparagraph. 

"(ii) A lease under clause (i) shall be for a term of not 
to exceed 50 years, but may provide for options for re- 
newal or extension of the term by the department or 
agency concerned. 

"(iii) A lease under clause (i) may not require rental 
payments by the United States. 

"(iv) A lease under clause (i) shall include a provision 
specifying that if the department or agency concerned 
ceases requiring the use of the leased property before 
the expiration of the term of the lease, the remainder 
of the lease term may be satisfied by the same or an- 
other department or agency of the Federal Government 
using the property for a use similar to the use under 
the lease. Exercise of the authority provided by this 
clause shall be made in consultation with the redevel- 
opment authority concerned. 

"(v) Notwithstanding clause (iii), if a lease under 
clause (i) involves a substantial portion of the installa- 
tion, the department or agency concerned may obtain 
facility services for the leased property and common 
area maintenance from the redevelopment authority or 
the redevelopment authority's assignee as a provision 
of the lease. The facility services and common area 
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maintenance shall be provided at a rate no higher than 
the rate charged to non-Federal tenants of the trans- 
ferred property. Facility services and common area 
maintenance covered by the lease shall not include — 
"(I) municipal services that a State or local govern- 
ment is required by law to provide to all landowners 
in its jurisdiction without direct charge; or 

"(II) firefighting or security-guard functions. 
"(F) The transfer of personal property under subpara- 
graph (A) shall not be subject to the provisions of sub- 
chapters II and III of chapter 5 of title 40, United States 
Code, if the Secretary determines that the transfer of 
such property is necessary for the effective implemen- 
tation of a redevelopment plan with respect to the in- 
stallation at which such property is located. 

"(G) The provisions of section 120(h) of the Compre- 
hensive Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9620(h)) shall apply to 
any transfer of real property under this paragraph. 

"(H)(i) In the case of an agreement for the transfer of 
property of a military installation under this para- 
graph that was entered into before April 21, 1999, the 
Secretary may modify the agreement, and in so doing 
compromise, waive, adjust, release, or reduce any right, 
title, claim, lien, or demand of the United States, if — 
"(I) the Secretary determines that as a result of 
changed economic circumstances, a modification of 
the agreement is necessary; 

"(II) the terms of the modification do not require 
the return of any payments that have been made to 
the Secretary; 

"(III) the terms of the modification do not com- 
promise, waive, adjust, release, or reduce any right, 
title, claim, lien, or demand of the United States 
with respect to in-kind consideration; and 

"(IV) the cash consideration to which the United 
States is entitled under the modified agreement, 
when combined with the cash consideration to be re- 
ceived by the United States for the disposal of other 
real property assets on the installation, are as suffi- 
cient as they were under the original agreement to 
fund the reserve account established under paragraph 
(7)(C), with the depreciated value of the investment 
made with commissary store funds or nonappropri- 
ated funds in property disposed of pursuant to the 
agreement being modified, in accordance with section 
2906(d) of the Defense Base Closure and Realignment 
Act of 1990 [Pub. L. 101-510, 10 U.S.C. 2687 note], 
"(ii) When exercising the authority granted by clause 
(i), the Secretary may waive some or all future pay- 
ments if, and to the extent that, the Secretary deter- 
mines such waiver is necessary. 

"(iii) With the exception of the requirement that the 
transfer be without consideration, the requirements of 
subparagraphs (B), (C), and (D) shall be applicable to 
any agreement modified pursuant to clause (i). 

"(I) In the case of an agreement for the transfer of 
property of a military installation under this para- 
graph that was entered into during the period begin- 
ning on April 21, 1999, and ending on the date of enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 2000 [Oct. 5, 1999], at the request of the re- 
development authority concerned, the Secretary shall 
modify the agreement to conform to all the require- 
ments of subparagraphs (B), (C), and (D). Such a modi- 
fication may include the compromise, waiver, adjust- 
ment, release, or reduction of any right, title, claim, 
lien, or demand of the United States under the agree- 
ment. 

"(J) The Secretary may require any additional terms 
and conditions in connection with a transfer under this 
paragraph as such Secretary considers appropriate to 
protect the interests of the United States. 

"(5)(A) Except as provided in subparagraphs (B) and 
(C), the Secretary shall take such actions as the Sec- 
retary determines necessary to ensure that final deter- 
minations under paragraph (1) regarding whether an- 
other department or agency of the Federal Government 
has identified a use for any portion of a military instal- 
lation to be closed under this title after the date of the 



enactment of the National Defense Authorization Act 
for Fiscal Year 1994 [Nov. 30, 1993], or will accept trans- 
fer of any portion of such installation, are made not 
later than 6 months after such date of enactment. 

"(B) The Secretary may, in consultation with the re- 
development authority with respect to an installation, 
postpone making the final determinations referred to 
in subparagraph (A) with respect to the installation for 
such period as the Secretary determines appropriate if 
the Secretary determines that such postponement is in 
the best interests of the communities affected by the 
closure of the installation. 

"(C)(i) Before acquiring non-Federal real property as 
the location for a new or replacement Federal facility 
of any type, the head of the Federal agency acquiring 
the property shall consult with the Secretary regarding 
the feasibility and cost advantages of using Federal 
property or facilities at a military installation closed 
or realigned or to be closed or realigned under this title 
as the location for the new or replacement facility. In 
considering the availability and suitability of a specific 
military installation, the Secretary and the head of the 
Federal agency involved shall obtain the concurrence 
of the redevelopment authority with respect to the in- 
stallation and comply with the redevelopment plan for 
the installation. 

"(ii) Not later than 30 days after acquiring non-Fed- 
eral real property as the location for a new or replace- 
ment Federal facility, the head of the Federal agency 
acquiring the property shall submit to Congress a re- 
port containing the results of the consultation under 
clause (i) and the reasons why military installations re- 
ferred to in such clause that are located within the 
area to be served by the new or replacement Federal fa- 
cility or within a 200-mile radius of the new or replace- 
ment facility, whichever area is greater, were consid- 
ered to be unsuitable or unavailable for the site of the 
new or replacement facility. 

"(iii) This subparagraph shall apply during the period 
beginning on the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 1998 [Nov. 18, 
1997] and ending on July 31, 2001. 

"(6)(A) Except as provided in this paragraph, nothing 
in this section shall limit or otherwise affect the appli- 
cation of the provisions of the McKinney-Vento Home- 
less Assistance Act (42 U.S.C. 11301 et seq.) to military 
installations closed under this title. 

"(B)(1) Not later than the date on which the Sec- 
retary of Defense completes the determination under 
paragraph (5) of the transferability of any portion of an 
installation to be closed under this title, the Secretary 
shall — 

"(I) complete any determinations or surveys nec- 
essary to determine whether any building or property 
referred to in clause (ii) is excess property, surplus 
property, or unutilized or underutilized property for 
the purpose of the information referred to in section 
501(a) of such Act (42 U.S.C. 11411(a)); and 

"(II) submit to the Secretary of Housing and Urban 
Development information on any building or property 
that is so determined. 

"(ii) The buildings and property referred to in clause 
(i) are any buildings or property located at an installa- 
tion referred to in that clause for which no use is iden- 
tified, or of which no Federal department or agency 
will accept transfer, pursuant to the determination of 
transferability referred to in that clause. 

"(C) Not later than 60 days after the date on which 
the Secretary of Defense submits information to the 
Secretary of Housing and Urban Development under 
subparagraph (B)(ii), the Secretary of Housing and 
Urban Development shall — 

"(i) identify the buildings and property described in 
such information that are suitable for use to assist 
the homeless; 

"(ii) notify the Secretary of Defense of the build- 
ings and property that are so identified; 

"(iii) publish in the Federal Register a list of the 
buildings and property that are so identified, includ- 
ing with respect to each building or property the in- 
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formation referred to In section 501(c)(1)(B) of such 
Act [42 U.S.C. 11411(c)(1)(B)]; and 

"(iv) make available with respect to each building' 
and property the information referred to in section 
501(c)(1)(C) of such Act in accordance with such sec- 
tion 501(c)(1)(C). 

"(D) Any building's and property included in a list 
published under subparagraph (C)(iii) shall be treated 
as property available for application for use to assist 
the homeless under section 501(d) of such Act. 

"(E) The Secretary of Defense shall make available in 
accordance with section 501(f) of such Act any buildings 
or property referred to in subparagraph (D) for which — 
"(i) a written notice of an intent to use such build- 
ings or property to assist the homeless is received by 
the Secretary of Health and Human Services in ac- 
cordance with section 501(d)(2) of such Act; 

"(ii) an application for use of such buildings or 
property for such purpose is submitted to the Sec- 
retary of Health and Human Services in accordance 
with section 501(e)(2) of such Act; and 

"(iii) the Secretary of Health and Human Services — 
"(I) completes all actions on the application in 
accordance with section 501(e)(3) of such Act; and 

"(II) approves the application under section 501(e) 
of such Act. 

"(F)(i) Subject to clause (ii), a redevelopment author- 
ity may express in writing an interest in using build- 
ings and property referred to in subparagraph (D), and 
buildings and property referred to in subparagraph 
(B)(ii) which have not been identified as suitable for 
use to assist the homeless under subparagraph (C), or 
use such buildings and property, in accordance with the 
redevelopment plan with respect to the installation at 
which such buildings and property are located as fol- 
lows: 

"(I) If no written notice of an intent to use such 
buildings or property to assist the homeless is re- 
ceived by the Secretary of Health and Human Serv- 
ices in accordance with section 501(d)(2) of such Act 
during the 60-day period beginning on the date of the 
publication of the buildings and property under sub- 
paragraph (C)(iii). 

"(II) In the case of buildings and property for which 
such notice is so received, if no completed application 
for use of the buildings or property for such purpose 
is received by the Secretary of Health and Human 
Services in accordance with section 501(e)(2) of such 
Act during the 90-day period beginning on the date of 
the receipt of such notice. 

"(Ill) In the case of building and property for which 
such application is so received, if the Secretary of 
Health and Human Services rejects the application 
under section 501(e) of such Act. 

"(ii) Buildings and property shall be available only 
for the purpose of permitting a redevelopment author- 
ity to express in writing an interest in the use of such 
buildings and property, or to use such buildings and 
property, under clause (i) as follows: 

"(I) In the case of buildings and property referred 
to in clause (i)(I), during the one-year period begin- 
ning on the first day after the 60-day period referred 
to in that clause. 

"(II) In the case of buildings and property referred 
to in clause (i)(II), during the one-year period begin- 
ning on the first day after the 90-day period referred 
to in that clause. 

"(Ill) In the case of buildings and property referred 
to in clause (i)(III), during the one-year period begin- 
ning on the date of the rejection of the application 
referred to in that clause. 

"(iii) A redevelopment authority shall express an in- 
terest in the use of buildings and property under this 
subparagraph by notifying the Secretary of Defense, in 
writing, of such an interest. 

"(G)(i) Buildings and property available for a redevel- 
opment authority under subparagraph (F) shall not be 
available for use to assist the homeless under section 
501 of such Act [42 U.S.C. 11411] while so available for 
a redevelopment authority. 



"(ii) If a redevelopment authority does not express an 
interest in the use of buildings or property, or com- 
mence the use of buildings or property, under subpara- 
graph (F) within the applicable time periods specified 
in clause (ii) of such subparagraph, such buildings or 
property shall be treated as property available for use 
to assist the homeless under section 501(a) of such Act. 

"(7)(A) Except as provided in subparagraph (B) or (C), 
all proceeds — 

"(i) from any transfer under paragraphs (3) through 

(6); and 

"(ii) from the transfer or disposal of any other 
property or facility made as a result of a closure or 
realignment under this title, 
shall be deposited into the Account established by sec- 
tion 207(a)(1). 

"(B) In any case in which the General Services Ad- 
ministration is involved in the management or disposal 
of such property or facility, the Secretary shall reim- 
burse the Administrator of General Services from the 
proceeds of such disposal, in accordance with section 
1535 of title 31, United States Code, for any expenses in- 
curred in such activities. 

"(C)(i) If any real property or facility acquired, con- 
structed, or improved (in whole or in part) with com- 
missary store funds or nonappropriated funds is trans- 
ferred or disposed of in connection with the closure or 
realignment of a military installation under this title, 
a portion of the proceeds of the transfer or other dis- 
posal of property on that installation shall be deposited 
in a reserve account established in the Treasury to be 
administered by the Secretary. Subject to the limita- 
tion in clause (iii), amounts in the reserve account are 
hereby made available to the Secretary, without appro- 
priation and until expended, for the purpose of acquir- 
ing, constructing, and improving — 
"(I) commissary stores; and 

"(II) real property and facilities for nonappropri- 
ated fund instrumentalities. 

"(ii) The amount deposited under clause (i) shall be 
equal to the depreciated value of the investment made 
with such funds in the acquisition, construction, or im- 
provement of that particular real property or facility. 
The depreciated value of the investment shall be com- 
puted in accordance with regulations prescribed by the 
Secretary of Defense. 

"(iii) The aggregate amount obligated from the re- 
serve account established under clause (i) may not ex- 
ceed the following: 

"(I) In fiscal year 2004, $31,000,000. 
"(II) In fiscal year 2005, $24,000,000. 
"(Ill) In fiscal year 2006, $15,000,000. 
"(iv) As used in this subparagraph: 

"(I) The term 'commissary store funds' means funds 
received from the adjustment of, or surcharge on, 
selling prices at commissary stores fixed under sec- 
tion 2685 of title 10, United States Code. 

"(II) The term 'nonappropriated funds' means funds 
received from a nonappropriated fund instrumental- 
ity. 

"(Ill) The term 'nonappropriated fund instrumen- 
tality' means an instrumentality of the United 
States under the jurisdiction of the Armed Forces 
(including the Army and Air Force Exchange Service, 
the Navy Resale and Services Support Office, and the 
Marine Corps exchanges) which is conducted for the 
comfort, pleasure, contentment, or physical or men- 
tal improvement of members of the Armed Forces. 
"(8)(A) Subject to subparagraph (C), the Secretary 
may enter into agreements (including contracts, coop- 
erative agreements, or other arrangements for reim- 
bursement) with local governments for the provision of 
police or security services, fire protection services, air- 
field operation services, or other community services 
by such governments at military installations to be 
closed under this title, or at facilities not yet trans- 
ferred or otherwise disposed of in the case of installa- 
tions closed under this title, if the Secretary deter- 
mines that the provision of such services under such 
agreements is in the best interests of the Department 
of Defense. 
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"(B) The Secretary may exercise the authority pro- 
vided under this paragraph without regard to the provi- 
sions of chapter 146 of title 10, United States Code. 

"(C) The Secretary may not exercise the authority 
under subparagraph (A) with respect to an installation 
earlier than 180 days before the date on which the in- 
stallation is to be closed. 

"(D) The Secretary shall include in a contract for 
services entered into with a local government under 
this paragraph a clause that requires the use of profes- 
sionals to furnish the services to the extent that pro- 
fessionals are available in the area under the jurisdic- 
tion of such government. 

"(c) Applicability of Other Law. — (1) The provisions 
of the National Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) shall not apply to— 

"(A) the actions of the Commission, including se- 
lecting the military installations which the Commis- 
sion recommends for closure or realignment under 
this title, recommending any military installation to 
receive functions from an installation to be closed or 
realigned, and making its report to the Secretary and 
the committees under section 203(b); and 

"(B) the actions of the Secretary in establishing 
the Commission, in determining whether to accept 
the recommendations of the Commission, in selecting 
any military installation to receive functions from 
an installation to be closed or realigned, and in trans- 
mitting the report to the Committees referred to in 
section 202(a)(1). 

"(2) The provisions of the National Environmental 
Policy Act of 1969 shall apply to the actions of the Sec- 
retary (A) during the process of the closing or realign- 
ing of a military installation after such military in- 
stallation has been selected for closure or realignment 
but before the installation is closed or realigned and 
the functions relocated, and (B) during the process of 
the relocating of functions from a military installation 
being closed or realigned to another military installa- 
tion after the receiving installation has been selected 
but before the functions are relocated. In applying the 
provisions of such Act, the Secretary shall not have to 
consider — 

"(i) the need for closing or realigning a military in- 
stallation which has been selected for closure or re- 
alignment by the Commission; 

"(ii) the need for transferring functions to another 
military installation which has been selected as the 
receiving installation; or 

"(iii) alternative military installations to those se- 
lected. 

"(3) A civil action for judicial review, with respect to 
any requirement of the National Environmental Policy 
Act of 1969 to the extent such Act is applicable under 
paragraph (2), or with respect to any requirement of 
the Commission made by this title, of any action or 
failure to act by the Secretary during the closing, re- 
aligning, or relocating referred to in clauses (A) and (B) 
of paragraph (2), or of any action or failure to act by 
the Commission under this title, may not be brought 
later than the 60th day after the date of such action or 
failure to act. 

"(d) Transfer Authority in Connection With Pay- 
ment of Environmental Remediation Costs. — (1)(A) 
Subject to paragraph (2) of this subsection and section 
120(h) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 
9620(h)), the Secretary may enter into an agreement to 
transfer by deed real property or facilities referred to 
in subparagraph (B) with any person who agrees to per- 
form all environmental restoration, waste manage- 
ment, and environmental compliance activities that 
are required for the property or facilities under Federal 
and State laws, administrative decisions, agreements 
(including schedules and milestones), and concurrences. 

"(B) The real property and facilities referred to in 
subparagraph (A) are the real property and facilities lo- 
cated at an installation closed or to be closed under 
this title that are available exclusively for the use, or 
expression of an interest in a use, of a redevelopment 



authority under subsection (b)(6)(F) during the period 
provided for that use, or expression of interest in use, 
under that subsection. 

"(C) The Secretary may require any additional terms 
and conditions in connection with an agreement au- 
thorized by subparagraph (A) as the Secretary consid- 
ers appropriate to protect the interests of the United 
States. 

"(2) A transfer of real property or facilities may be 
made under paragraph (1) only if the Secretary certifies 
to Congress that — 

"(A) the costs of all environmental restoration, 
waste management, and environmental compliance 
activities to be paid by the recipient of the property 
or facilities are equal to or greater than the fair mar- 
ket value of the property or facilities to be trans- 
ferred, as determined by the Secretary; or 

"(B) if such costs are lower than the fair market 
value of the property or facilities, the recipient of the 
property or facilities agrees to pay the difference be- 
tween the fair market value and such costs. 
"(3) As part of an agreement under paragraph (1), the 
Secretary shall disclose to the person to whom the 
property or facilities will be transferred any informa- 
tion of the Secretary regarding the environmental res- 
toration, waste management, and environmental com- 
pliance activities described in paragraph (1) that relate 
to the property or facilities. The Secretary shall pro- 
vide such information before entering into the agree- 
ment. 

"(4) Nothing in this subsection shall be construed to 
modify, alter, or amend the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (42 U.S.C. 9601 et seq.) or the Solid Waste Disposal 
Act (42 U.S.C. 6901 et seq.). 

"(5) Section 330 of the National Defense Authoriza- 
tion Act for Fiscal Year 1993 (Public Law 102-484; 10 
U.S.C. 268V note) shall not apply to any transfer under 
this subsection to persons or entities described in sub- 
section (a)(2) of such section 330. 

"(6) The Secretary may not enter into an agreement 
to transfer property or facilities under this subsection 
after the expiration of the five-year period beginning 
on the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 1994 [Nov. 30, 1993]. 

"[(e) Repealed. Pub. L. 108-136, div. B, title XXVIII, 
§ 2805(d)(1), Nov. 24, 2003, 117 Stat. 1721.] 

"(f) Acquisition op Manufactured Housing. — (1) In 
closing or realigning any military installation under 
this title, the Secretary may purchase any or all right, 
title, and interest of a member of the Armed Forces 
and any spouse of the member in manufactured housing 
located at a manufactured housing park established at 
an installation closed or realigned under this title, or 
make a payment to the member to relocate the manu- 
factured housing to a suitable new site, if the Secretary 
determines that — 

"(A) it is in the best interests of the Federal Gov- 
ernment to eliminate or relocate the manufactured 
housing park; and 

"(B) the elimination or relocation of the manufac- 
tured housing park would result in an unreasonable 
financial hardship to the owners of the manufactured 
housing. 

"(2) Any payment made under this subsection shall 
not exceed 90 percent of the purchase price of the man- 
ufactured housing, as paid by the member or any 
spouse of the member, plus the cost of any permanent 
improvements subsequently made to the manufactured 
housing by the member or spouse of the member. 

"(3) The Secretary shall dispose of manufactured 
housing acquired under this subsection through resale, 
donation, trade or otherwise within one year of acquisi- 
tion. 

"SEC. 205. WAIVER 

"The Secretary may carry out this title without re- 
gard to — 

"(1) any provision of law restricting the use of 
funds for closing or realigning military installations 
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included in any appropriation or authorization Act; 
and 

"(2) the procedures set forth in sections 2662 and 

2687 of title 10, United States Code. 
"SEC. 206. REPORTS 

"(a) In General. — As part of each annual budget re- 
quest for the Department of Defense, the Secretary 
shall transmit to the appropriate committees of Con- 
gress — 

"(1) a schedule of the closure and realignment ac- 
tions to be carried out under this title in the fiscal 
year for which the request is made and an estimate 
of the total expenditures required and cost savings to 
be achieved by each such closure and realignment and 
of the time period in which these savings are to be 
achieved in each case, together with the Secretary's 
assessment of the environmental effects of such ac- 
tions; and 

"(2) a description of the military installations, in- 
cluding those under construction and those planned 
for construction, to which functions are to be trans- 
ferred as a result of such closures and realignments, 
together with the Secretary's assessment of the envi- 
ronmental effects of such transfers. 
"(b) Study. — (1) The Secretary shall conduct a study 
of the military installations of the United States out- 
side the United States to determine if efficiencies can 
be realized through closure or realignment of the over- 
seas base structure of the United States. Not later than 
October 15, 1988, the Secretary shall transmit a report 
of the findings and conclusions of such study to the 
Commission and to the Committees on Armed Services 
of the Senate and the House of Representatives. In de- 
veloping its recommendations to the Secretary under 
this title, the Commission shall consider the Sec- 
retary's study. 

"(2) Upon request of the Commission, the Secretary 
shall provide the Commission with such information 
about overseas bases as may be helpful to the Commis- 
sion in its deliberations. 

"(3) The Commission, based on its analysis of mili- 
tary installations in the United States and its review of 
the Secretary's study of the overseas base structure, 
may provide the Secretary with such comments and 
suggestions as it considers appropriate regarding the 
Secretary's study of the overseas base structure. 

"SEC. 207. FUNDING 

"(a) Account. — (1) There is hereby established on the 
books of the Treasury an account to be known as the 
'Department of Defense Base Closure Account' which 
shall be administered by the Secretary as a single ac- 
count. 

"(2) There shall be deposited into the Account — 

"(A) funds authorized for and appropriated to the 
Account with respect to fiscal year 1990 and fiscal 
years beginning thereafter; 

"(B) any funds that the Secretary may, subject to 
approval in an appropriation Act, transfer to the Ac- 
count from funds appropriated to the Department of 
Defense for any purpose, except that such funds may 
be transferred only after the date on which the Sec- 
retary transmits written notice of, and justification 
for, such transfer to the appropriate committees of 
Congress; and 

"(C) proceeds described in section 204(b)(4)(A). 
"(3)(A) The Secretary may use the funds in the Ac- 
count only for the purposes described in section 204(a). 

"(B) When a decision is made to use funds in the Ac- 
count to carry out a construction project under section 
204(a)(1) and the cost of the project will exceed the 
maximum amount authorized by law for a minor con- 
struction project, the Secretary shall notify in writing 
the appropriate committees of Congress of the nature 
of, and justification for, the project and the amount of 
expenditures for such project. Any such construction 
project may be carried out without regard to section 
2802(a) of title 10, United States Code. 

"(4) No later than 60 days after the end of each fiscal 
year in which the Secretary carries out activities under 



this title, the Secretary shall transmit a report to the 
appropriate committees of Congress of the amount and 
nature of the deposits into, and the expenditures from, 
the Account during such fiscal year and of the amount 
and nature of other expenditures made pursuant to sec- 
tion 204(a) during such fiscal year. 

"(5)(A) Except as provided in subparagraph (B), unob- 
ligated funds which remain in the Account after the 
termination of the authority of the Secretary to carry 
out a closure or realignment under this title shall be 
held in the Account until transferred by law after the 
appropriate committees of Congress receive the report 
transmitted under paragraph (6). 

"(B) The Secretary may, after the termination of au- 
thority referred to in subparagraph (A), use any unobli- 
gated funds referred to in that subparagraph that are 
not transferred in accordance with that subparagraph 
to carry out environmental restoration and waste man- 
agement at, or disposal of property of, military instal- 
lations closed or realigned under this title. 

"(6) No later than 60 days after the termination of the 
authority of the Secretary to carry out a closure or re- 
alignment under this title, the Secretary shall trans- 
mit to the appropriate committees of Congress a report 
containing an accounting of — 

"(A) all the funds deposited into and expended from 

the Account or otherwise expended under this title; 

and 

"(B) any amount remaining in the Account. 

"(7) Proceeds received after September 30, 1995, from 
the lease, transfer, or disposal of any property at a 
military installation closed or realigned under this 
title shall be deposited directly into the Department of 
Defense Base Closure Account 1990 established by sec- 
tion 2906(a) of the Defense Base Closure and Realign- 
ment Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note). 

"(b) Base Closure Account To Be Exclusive Source 

OF FUNDS FOR ENVIRONMENTAL RESTORATION 

Projects. — No funds appropriated to the Department 
of Defense may be used for purposes described in sec- 
tion 204(a)(3) except funds that have been authorized for 
and appropriated to the Account. The prohibition in 
the preceding sentence expires upon the termination of 
the authority of the Secretary to carry out a closure or 
realignment under this title. 

"SEC. 208. CONGRESSIONAL CONSIDERATION OF 
COMMISSION REPORT 
"(a) TERMS OF THE Resolution.— For purposes of sec- 
tion 202(b), the term 'joint resolution' means only a 
joint resolution which is introduced before March 15, 
1989, and— 

"(1) which does not have a preamble; 
"(2) the matter after the resolving clause of which 
is as follows: 'That Congress disapproves the recom- 
mendations of the Commission on Base Realignment 
and Closure established by the Secretary of Defense 
as submitted to the Secretary of Defense on 
', the blank space being appropriately filled 

in; and 

"(3) the title of which is as follows: 'Joint resolu- 
tion disapproving the recommendations of the Com- 
mission on Base Realignment and Closure.'. 
"(b) Referral. — A resolution described in subsection 
(a), introduced in the House of Representatives shall be 
referred to the Committee on Armed Services of the 
House of Representatives. A resolution described in 
subsection (a) introduced in the Senate shall be re- 
ferred to the Committee on Armed Services of the Sen- 
ate. 

"(c) Discharge. — If the committee to which a resolu- 
tion described in subsection (a) is referred has not re- 
ported such resolution (or an identical resolution) be- 
fore March 15, 1989, such committee shall be, as of 
March 15, 1989, discharged from further consideration of 
such resolution, and such resolution shall be placed on 
the appropriate calendar of the House involved. 

"(d) Consideration.— (1) On or after the third day 
after the date on which the committee to which such a 
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resolution is referred has reported, or has been dis- 
charged (under subsection (c)) from further consider- 
ation of, such a resolution, it is in order (even though 
a previous motion to the same effect has been disagreed 
to) for any Member of the respective House to move to 
proceed to the consideration of the resolution (but only 
on the day after the calendar day on which such Mem- 
ber announces to the House concerned the Member's in- 
tention to do so). All points of order against the resolu- 
tion (and against consideration of the resolution) are 
waived. The motion is highly privileged in the House of 
Representatives and is privileged in the Senate and is 
not debatable. The motion is not subject to amend- 
ment, or to a motion to postpone, or to a motion to 
proceed to the consideration of other business. A mo- 
tion to reconsider the vote by which the motion is 
agreed to or disagreed to shall not be in order. If a mo- 
tion to proceed to the consideration of the resolution is 
agreed to, the respective House shall immediately pro- 
ceed to consideration of the joint resolution without 
intervening motion, order, or other business, and the 
resolution shall remain the unfinished business of the 
respective House until disposed of. 

"(2) Debate on the resolution, and on all debatable 
motions and appeals in connection therewith, shall be 
limited to not more than 10 hours, which shall be di- 
vided equally between those favoring and those oppos- 
ing the resolution. An amendment to the resolution is 
not in order. A motion further to limit debate is in 
order and not debatable. A motion to postpone, or a 
motion to proceed to the consideration of other busi- 
ness, or a motion to recommit the resolution is not in 
order. A motion to reconsider the vote by which the 
resolution is agreed to or disagreed to is not in order. 

"(3) Immediately following the conclusion of the de- 
bate on a resolution described in subsection (a) and a 
single quorum call at the conclusion of the debate if re- 
quested in accordance with the rules of the appropriate 
House, the vote on final passage of the resolution shall 
occur. 

"(4) Appeals from the decisions of the Chair relating 
to the application of the rules of the Senate or the 
House of Representatives, as the case may be, to the 
procedure relating to a resolution described in sub- 
section (a) shall be decided without debate. 

"(e) Consideration by Other House. — (1) If, before 
the passage by one House of a resolution of that House 
described in subsection (a), that House receives from 
the other House a resolution described in subsection 
(a), then the following procedures shall apply: 

"(A) The resolution of the other House shall not be 
referred to a committee and may not be considered in 
the House receiving it except in the case of final pas- 
sage as provided in subparagraph (B)(ii). 

"(B) With respect to a resolution described in sub- 
section (a) of the House receiving the resolution — 
"(i) the procedure in that House shall be the same 
as if no resolution had been received from the other 
House; but 

"(ii) the vote on final passage shall be on the res- 
olution of the other House. 
"(2) Upon disposition of the resolution received from 
the other House, it shall no longer be in order to con- 
sider the resolution that originated in the receiving 
House. 

"(f) Rules op the Senate and House. — This section 
is enacted by Congress — 

"(1) as an exercise of the rulemaking power of the 
Senate and House of Representatives, respectively, 
and as such It is deemed a part of the rules of each 
House, respectively, but applicable only with respect 
to the procedure to be followed in that House in the 
case of a resolution described in subsection (a), and it 
supersedes other rules only to the extent that it is in- 
consistent with such rules; and 

"(2) with full recognition of the constitutional 
right of either House to change the rules (so far as re- 
lating to the procedure of that House) at any time, in 
the same manner, and to the same extent as in the 
case of any other rule of that House. 



"SEC. 209. DEFINITIONS 
"In this title: 

"(1) The term 'Account' means the Department of 
Defense Base Closure Account established by section 
207(a)(1). 

"(2) The term 'appropriate committees of Congress' 
means the Committees on Armed Services and the 
Committees on Appropriations of the Senate and the 
House of Representatives. 

"(3) The terms 'Commission on Base Realignment 
and Closure' and 'Commission' mean the Commission 
established by the Secretary of Defense in the charter 
signed by the Secretary on May 3, 1988, and as altered 
thereafter with respect to the membership and vot- 
ing. 

"(4) The term 'charter establishing such Commis- 
sion' means the charter referred to in paragraph (3). 

"(5) The term 'initiate' includes any action reduc- 
ing functions or civilian personnel positions but does 
not include studies, planning, or similar activities 
carried out before there is a reduction of such func- 
tions or positions. 

"(6) The term 'military installation' means a base, 
camp, post, station, yard, center, homeport facility 
for any ship, or other activity under the jurisdiction 
of the Secretary of a military department. 

"(7) The term 'realignment' includes any action 
which both reduces and relocates functions and civil- 
Ian personnel positions. 

"(8) The term 'Secretary' means the Secretary of 
Defense. 

"(9) The term 'United States' means the 50 States, 
the District of Columbia, the Commonwealth of Puer- 
to Rico, Guam, the Virgin Islands, American Samoa, 
and any other commonwealth, territory, or posses- 
sion of the United States. 

"(10) The term 'redevelopment authority', in the 
case of an Installation to be closed under this title, 
means any entity (including an entity established by 
a State or local government) recognized by the Sec- 
retary of Defense as the entity responsible for devel- 
oping the redevelopment plan with respect to the in- 
stallation or for directing the implementation of 
such plan. 

"(11) The term 'redevelopment plan' in the case of 
an installation to be closed under this title, means a 
plan that — 

"(A) is agreed to by the redevelopment authority 
with respect to the installation; and 

"(B) provides for the reuse or redevelopment of 
the real property and personal property of the in- 
stallation that is available for such reuse or rede- 
velopment as a result of the closure of the installa- 
tion." 

[For effective date of amendment by section 2813(d)(1) 
of Pub. L. 103-337 to section 209 of Pub. L. 100-526, set 
out above, see Effective Date of Amendment by Section 
2813(d)(1) and (2) of Pub. L. 103-337 note set out above.] 

[For effective date of amendment by section 344(a) of 
Pub. L. 102-190 to sections 204 and 209 of Pub. L. 100-526, 
set out above, see Effective Date of 1991 Amendments 
by Section 344 of Pub. L. 102-190 note set out above.] 

[Section 2923(b)(2) of Pub. L. 101-510 provided that: 
"The amendment made by paragraph (1) [amending sec- 
tion 207 of Pub. L. 100-526 set out above] does not apply 
with respect to the availability of funds appropriated 
before the date of the enactment of this Act [Nov. 5, 
1990]."] 

§ 2687a. Overseas base closures and realignments 
and basing master plans 

(a) Annual Status Report.— At the same 
time that the budget is submitted under section 
1105(a) of title 31 for a fiscal year, the Secretary 
of Defense shall submit to the congressional de- 
fense committees and the Committee on Foreign 
relations of the Senate and the Committee on 
Foreign Affairs of the House of Representatives 
a report on — 
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(1) the status of overseas base closure and re- 
alignment actions undertaken as part of a 
global defense posture realignment strategy; 
and 

(2) the status of development and execution 
of comprehensive master plans for overseas 
military main operating bases, forward oper- 
ating sites, and cooperative security locations. 

(b) Report Elements. — A report under sub- 
section (a) shall address the following: 

(1) How the master plans described in sub- 
section (a)(2) would support the security com- 
mitments undertaken by the United States 
pursuant to any international security treaty, 
including, the North Atlantic Treaty, The 1 
Treaty of Mutual Cooperation and Security 
between the United States and Japan, and the 
Security Treaty Between Australia, New Zea- 
land, and the United States of America. 

(2) The impact of such plans on the current 
security environments in the combatant com- 
mands, including United States participation 
in theater security cooperation activities and 
bilateral partnership, exchanges, and training 
exercises. 

(3) Any comments of the Secretary of De- 
fense resulting from an interagency review of 
these plans that includes the Department of 
State and other Federal departments and 
agencies that the Secretary of Defense consid- 
ers necessary for national security. 

(Added Pub. L. 111-84, div. B, title XXVIII, 
§ 2822(a)(1), Oct. 28, 2009, 123 Stat. 2665; amended 
Pub. L. 111-383, div. A, title X, §1075(b)(44), Jan. 
7, 2011, 124 Stat. 4371.) 

Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "31 for" 
for "31for" in introductory provisions. 

§ 2688. Utility systems: conveyance authority 

(a) Conveyance Authority. — The Secretary of 
a military department may convey a utility sys- 
tem, or part of a utility system, under the juris- 
diction of the Secretary to a municipal, private, 
regional, district, or cooperative utility com- 
pany or other entity. The conveyance may con- 
sist of all right, title, and interest of the United 
States in the utility system or such lesser estate 
as the Secretary considers appropriate to serve 
the interests of the United States. 

(b) Selection of Conveyee.— (1) If more than 
one utility or entity referred to in subsection (a) 
notifies the Secretary concerned of an interest 
in a conveyance under such subsection, the Sec- 
retary shall carry out the conveyance through 
the use of competitive procedures. 

(2) Notwithstanding paragraph (1), the Sec- 
retary concerned may use procedures other than 
competitive procedures, but only in accordance 
with subsections (c) through (f) of section 2304 of 
this title, to select the conveyee of a utility sys- 
tem (or part of a utility system) under sub- 
section (a). 

(3) With respect to the solicitation process 
used in connection with the conveyance of a 
utility system (or part of a utility system) 
under subsection (a), the Secretary concerned 
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shall ensure that the process is conducted in a 
manner consistent with the laws and regulations 
of the State in which the utility system is lo- 
cated to the extent necessary to ensure that all 
interested regulated and unregulated utility 
companies and other interested entities receive 
an opportunity to acquire and operate the util- 
ity system to be conveyed. 

(c) Consideration. — (1) The Secretary con- 
cerned may require as consideration for a con- 
veyance under subsection (a) an amount equal 
to the fair market value (as determined by the 
Secretary) of the right, title, or interest of the 
United States conveyed. The consideration may 
take the form of — 

(A) a lump sum payment; or 

(B) a reduction in charges for utility serv- 
ices provided by the utility or entity con- 
cerned to the military installation at which 
the utility system is located. 

(2) If the utility services proposed to be pro- 
vided as consideration under paragraph (1) are 
subject to regulation by a Federal or State 
agency, any reduction in the rate charged for 
the utility services shall be subject to establish- 
ment or approval by that agency. 

(d) Contracts for Utility Services. — (1) Ex- 
cept as provided in paragraph (2), a contract for 
the receipt of utility services as consideration 
under subsection (c), or any other contract for 
utility services entered into by the Secretary 
concerned in connection with the conveyance of 
a utility system under this section, may be for 
a period not to exceed 10 years. 

(2) The Secretary of Defense, or the designee 
of the Secretary, may authorize a contract for 
utility services described in paragraph (1) to 
have a term in excess of 10 years, but not to ex- 
ceed 50 years, if the Secretary determines that a 
contract for a longer term will be cost effective. 

(e) Treatment of Payments.— (1) A lump sum 
payment received under subsection (c) shall be 
credited, at the election of the Secretary con- 
cerned — 

(A) to an appropriation of the military de- 
partment concerned available for the procure- 
ment of the same utility services as are pro- 
vided by the utility system conveyed under 
this section; 

(B) to an appropriation of the military de- 
partment available for carrying out energy 
savings projects or water conservation 
projects; or 

(C) to an appropriation of the military de- 
partment available for improvements to other 
utility systems. 

(2) Amounts so credited shall be merged with 
funds in the appropriation to which credited and 
shall be available for the same purposes, and 
subject to the same conditions and limitations, 
as the appropriation with which merged. 

[(f) Repealed. Pub. L. 112-81, div. A, title X, 
§1061(21)(C), Dec. 31, 2011, 125 Stat. 1584.] 

(g) Additional Terms and Conditions.— (1) 
The Secretary concerned may require such addi- 
tional terms and conditions in connection with 
a conveyance under subsection (a) as the Sec- 
retary considers appropriate to protect the in- 
terests of the United States. 

(2) The Secretary concerned shall require in 
any contract for the conveyance of a utility sys- 
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tern (or part of a utility system) under sub- 
section (a) that the conveyee manage and oper- 
ate the utility system in a manner consistent 
with applicable Federal and State regulations 
pertaining to health, safety, fire, and environ- 
mental requirements. 

(h) Assistance for Construction, Repair, or 
Replacement of Utility Systems.— In lieu of 
carrying out a military construction project to 
construct, repair, or replace a utility system, 
the Secretary concerned may use funds author- 
ized and appropriated for the project to facili- 
tate the conveyance of the utility system under 
this section by making a contribution toward 
the cost of construction, repair, or replacement 
of the utility system by the entity to which the 
utility system is being conveyed. 

(i) Utility System Defined.— (1) In this sec- 
tion, the term "utility system" means any of 
the following: 

(A) A system for the generation and supply 
of electric power. 

(B) A system for the treatment or supply of 
water. 

(C) A system for the collection or treatment 
of wastewater. 

(D) A system for the generation or supply of 
steam, hot water, and chilled water. 

(E) A system for the supply of natural gas. 

(F) A system for the transmission of tele- 
communications. 

(2) The term "utility system" includes the fol- 
lowing: 

(A) Equipment, fixtures, structures, and 
other improvements utilized in connection 
with a system referred to in paragraph (1). 

(B) Real property, easements, and rights-of- 
way associated with a system referred to in 
that paragraph. 

(j) Construction of Utility Infrastructure 
After Conveyance of a Utility System.— (1) 
Upon conveyance of a utility system, the Sec- 
retary of a military department may convey ad- 
ditional utility infrastructure under the juris- 
diction of the Secretary on a military installa- 
tion to a utility or entity to which a utility sys- 
tem for the installation has been conveyed 
under subsection (a) if the Secretary determines 
that — 

(A) the additional utility infrastructure was 
constructed or installed after the date of the 
conveyance of the utility system; 

(B) the additional utility infrastructure can- 
not operate without being a part of the con- 
veyed utility system; 

(C) the additional utility infrastructure was 
planned and coordinated with the entity oper- 
ating the conveyed utility system; and 

(D) the military department receives as con- 
sideration an amount equal to the fair market 
value of the utility infrastructure determined 
in the same manner as the consideration the 
Secretary could require under subsection (c) 
for a conveyance under subsection (a). 

(2) The conveyance under this paragraph may 
consist of all right, title, and interest of the 
United States or such lesser estate as the Sec- 
retary considers appropriate to serve the inter- 
ests of the United States. 

(k) Limitation. — This section shall not apply 
to projects constructed or operated by the Army 



Corps of Engineers under its civil works authori- 
ties. 

(Added Pub. L. 105-85, div. B, title XXVIII, 
§ 2812(a), Nov. 18, 1997, 111 Stat. 1992; amended 
Pub. L. 106-65, div. A, title X, §1067(1), div. B, 
title XXVIII, §2812, Oct. 5, 1999, 113 Stat. 774, 851; 
Pub. L. 106-398, §1 [[div. A], title X, § 1087(a)(15), 
div. B, title XXVIII, §2813], Oct. 30, 2000, 114 
Stat. 1654, 1654A-291, 1654A-418; Pub. L. 108-136, 
div. A, title X, §1031(a)(32), Nov. 24, 2003, 117 
Stat. 1600; Pub. L. 109-163, div. B, title XXVIII, 
§2823(a)-(d), Jan. 6, 2006, 119 Stat. 3514-3516; Pub. 
L. 110-417, div. B, title XXVIII, §2813, Oct. 14, 
2008, 122 Stat. 4728; Pub. L. 111-84, div. B, title 
XXVIII, §2821, Oct. 28, 2009, 123 Stat. 2664; Pub. 
L. 112-81, div. A, title X, §1061(21), Dec. 31, 2011, 
125 Stat. 1584.) 

Prior Provisions 

A prior section 2688, added Pub. L. 96-125, title VIII, 
§ 804(a)(1), Nov. 26, 1979, 93 Stat. 948; amended Pub. L. 

96- 418, title VIII, §804, Oct. 10, 1980, 94 Stat. 1777; Pub. 
L. 97-22, § 11(a)(9), July 10, 1981, 95 Stat. 138; Pub. L. 

97- 99, title IX, §901, Dec. 23, 1981, 95 Stat. 1381, related 
to use of solar energy systems In new facilities, prior to 
repeal by Pub. L. 97-214, §§7(1), 12(a), July 12, 1982, 96 
Stat. 173, 176, effective Oct. 1, 1982, and applicable to 
military construction projects, and to construction and 
acquisition of military family housing authorized be- 
fore, on, or after such date. See section 2915 of this 
title. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, §1061(21)(A), struck 
out par. (1) designation before "The Secretary of a 
military department" and struck out pars. (2) and (3) 
which related to conditions for entry Into a contract to 
convey all or part of a utility system and conditions 
under which the Secretary concerned could not recon- 
sider conversion to contractor operation under section 
2461 of this title for a five-year period, respectively. 

Subsec. (d)(2). Pub. L. 112-81, § 1061(21)(B), struck out 
at end "The economic analysis submitted to the con- 
gressional defense committees under subsection (a)(2) 
for the conveyance of the utility system, or part there- 
of, with regard to which the utility services contract 
will be entered into by the Secretary concerned shall 
Include the determination required by this paragraph, 
an explanation of the need for the longer term con- 
tract, and a comparison of costs between a 10-year con- 
tract and the longer-term contract." 

Subsec. (f). Pub. L. 112-81, §1061(21)(C), struck out 
subsec. (f). Prior to amendment, text read as follows: 
"Not later than 30 days after the end of each quarter of 
a fiscal year, the Secretary shall submit to the congres- 
sional defense committees a report on the conveyances 
made under subsection (a) during such fiscal quarter." 

Subsec. (h). Pub. L. 112-81, § 1061(21)(D), struck out at 
end "The Secretary concerned shall consider any such 
contribution in the economic analysis required under 
subsection (a)(2)." 

2009— Subsec. (a)(2)(A)(li). Pub. L. 111-84, § 2821(a), sub- 
stituted "system by 10 percent of the long-term cost for 
provision of those utility services in the agency tender; 
and" for "system; and". 

Subsec. (a)(3). Pub. L. 111-84, §2821(b), added par. (3). 

2008— Subsecs. (j), (k). Pub. L. 110-417 added subsec. (j) 
and redesignated former subsec. (j) as (k). 

2006— Subsec. (a). Pub. L. 109-163, § 2823(a), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (c)(1). Pub. L. 109-163, § 2823(b), substituted 
"may require" for "shall require" in introductory pro- 
visions. 

Subsec. (c)(3). Pub. L. 109-163, § 2823(c)(2), redesignated 
subsec. (c)(3) as (d). 

Subsec. (d). Pub. L. 109-163, § 2823(c)(2), redesignated 
subsec. (c)(3) as (d), substituted "Contracts for Util- 
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ity Services. — (1) Except as provided in paragraph (2), 
a contract" for "A contract", "subsection (c)" for 
"paragraph (1)", and "10 years" for "50 years", and 
added par. (2). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 109-163, § 2823(c)(1), redesignated 
subsec. (d) as (e). Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 109-163, § 2823(d)(1), struck out at 
end "The report shall include, for each such convey- 
ance, an economic analysis (based upon accepted life- 
cycle costing procedures approved by the Secretary of 
Defense) demonstrating that — 

"(1) the long-term economic benefit of the convey- 
ance to the United States exceeds the long-term eco- 
nomic cost of the conveyance to the United States; 
and 

"(2) the conveyance will reduce the long-term costs 
of the United States for utility services provided by 
the utility system concerned." 

Pub. L. 109-163, § 2823(c)(1), redesignated subsec. (e) as 

(f) . Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 109-163, § 2823(c)(1), redesignated 
subsec. (f) as (g). Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 109-163, § 2823(d)(2), substituted 
"subsection (a)(2)" for "subsection (e)". 

Pub. L. 109-163, § 2823(c)(1), redesignated subsec. (g) as 
(h). Former subsec. (h) redesignated (i). 

Subsecs. (i), (j). Pub. L. 109-163, § 2823(c)(1), redesig- 
nated subsecs. (h) and (i) as (i) and (j), respectively. 

2003 — Subsec. (e). Pub. L. 108-136 amended heading 
and text of subsec. (e) generally. Prior to amendment, 
text read as follows: "The Secretary concerned may not 
make a conveyance under subsection (a) until — 

"(1) the Secretary submits to the Committee on 
Armed Services and the Committee on Appropria- 
tions of the Senate and the Committee on Armed 
Services and the Committee on Appropriations of the 
House of Representatives an economic analysis 
(based upon accepted life-cycle costing procedures ap- 
proved by the Secretary of Defense) demonstrating 
that — 

"(A) the long-term economic benefit of the con- 
veyance to the United States exceeds the long-term 
economic cost of the conveyance to the United 
States; and 

"(B) the conveyance will reduce the long-term 
costs of the United States for utility services pro- 
vided by the utility system concerned; and 
"(2) a period of 21 days has elapsed after the date on 
which the economic analysis is received by the com- 
mittees." 

2000— Subsec. (b). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2813(a)], designated existing provisions as par. 
(1) and added pars. (2) and (3). 

Subsec. (f). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2813(b)], designated existing provisions as par. (1) and 
added par. (2). 

Subsecs. (h) to (j). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(15)], redesignated subsecs. (i) and (j) as (h) 
and (i), respectively. 

1999— Subsec. (c)(3). Pub. L. 106-65, § 2812(a), added par. 
(3). 

Subsec. (e)(1). Pub. L. 106-65, §1067(1), substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security" in introductory pro- 
visions. 

Subsec. (g). Pub. L. 106-65, § 2812(c)(2), added subsec. 

(g) . Former subsec. (g) redesignated (i). 

Subsec. (g)(2)(B). Pub. L. 106-65, § 2812(b), substituted 
"Real property, easements," for "Basements". 

Subsecs. (h) to (j). Pub. L. 106-65, § 2812(c)(1), redesig- 
nated subsecs. (g) and (h) as (i) and (j), respectively. 

[§2689. Renumbered §2917] 

[§2690. Renumbered §2918] 

§2691. Restoration of land used by permit or 
lease 

(a) The Secretary of the military department 
concerned may remove improvements and take 



any other action necessary in the judgment of 
the Secretary to restore land used by that mili- 
tary department by permit or lease from an- 
other military department or Federal agency if 
the restoration is required by the permit or 
lease making that land available to the military 
department. The Secretary concerned may carry 
out this section using funds available for oper- 
ations and maintenance or for military con- 
struction. 

(b) Unless otherwise prohibited by law or the 
terms of the permit or lease, before restoration 
of any land under subsection (a) is begun, the 
Secretary concerned shall determine, under the 
provisions of subtitle I of title 40 and division C 
(except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41, whether another 
military department or Federal agency has a 
use for the land in its existing, improved state. 
During the period required to make such a de- 
termination, the Secretary may provide for 
maintenance and repair of improvements on the 
land to the standards established for excess 
property by the Administrator of General Serv- 
ices. 

(c) (1) As a condition of any lease, permit, li- 
cense, or other grant of access entered into by 
the Secretary of a military department with an- 
other Federal agency authorizing the agency to 
use lands under the control of the Secretary, the 
Secretary may require the agency to agree to 
remove any improvements and to take any 
other action necessary in the judgment of the 
Secretary to restore the land used by the agency 
to its condition before its use by the agency. 

(2) In lieu of performing any removal or res- 
toration work under paragraph (1), a Federal 
agency may elect, with the consent of the Sec- 
retary, to reimburse the Secretary for the costs 
incurred by the military department in perform- 
ing such removal or restoration work. 

(Added Pub. L. 98-407, title VIII, § 804(a), Aug. 28, 
1984, 98 Stat. 1519; amended Pub. L. 99-145, title 
XIII, §1303(a)(17), Nov. 8, 1985, 99 Stat. 739; Pub. 
L. 105-261, div. B, title XXVIII, § 2812(a), (b)(1), 
Oct. 17, 1998, 112 Stat. 2205; Pub. L. 107-217, 
§3(b)(15), Aug. 21, 2002, 116 Stat. 1296; Pub. L. 
111-350, §5(b)(46), Jan. 4, 2011, 124 Stat. 3846.) 

Amendments 

2011— Subsec. (b). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et seq.)". 

2002— Subsec. (b). Pub. L. 107-217 inserted "subtitle I 
of title 40 and title III of" before "the Federal Property 
and Administrative Services Act of 1949" and sub- 
stituted "(41 U.S.C. 251 et seq.)" for "(40 U.S.C. 471 et 
seq.)". 

1998— Pub. L. 105-261, §2812(b)(l), struck out "from 
other agencies" after "lease" in section catchline. 

Subsec. (c). Pub. L. 105-261, § 2812(a), added subsec. (c). 

1985— Pub. L. 99-145 substituted "used by" for "used 
of" in section catchline. 

§ 2692. Storage, treatment, and disposal of non- 
defense toxic and hazardous materials 

(a)(1) Except as otherwise provided in this sec- 
tion, the Secretary of Defense may not permit 
the use of an installation of the Department of 
Defense for the storage, treatment, or disposal 
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of any material that is a toxic or hazardous ma- 
terial and that is not owned either by the De- 
partment of Defense or by a member of the 
armed forces (or a dependent of the member) as- 
signed to or provided military housing on the in- 
stallation. 

(2) The Secretary of Defense shall define by 
regulation what materials are hazardous or 
toxic materials for the purposes of this section, 
including specification of the quantity of a ma- 
terial that serves to make it hazardous or toxic 
for the purposes of this section. The definition 
shall include materials referred to in section 
101(14) of the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980 
(42 U.S.C. 9601(14)) and materials designated 
under section 102 of that Act (42 U.S.C. 9602) and 
shall include materials that are of an explosive, 
flammable, or pyrotechnic nature. 

(b) Subsection (a) does not apply to the follow- 
ing: 

(1) The storage, treatment, or disposal of 
materials that will be or have been used in 
connection with an activity of the Department 
of Defense or in connection with a service to 
be performed on an installation of the Depart- 
ment for the benefit of the Department. 

(2) The storage of strategic and critical ma- 
terials in the National Defense Stockpile 
under an agreement for such storage with the 
Administrator of General Services. 

(3) The temporary storage or disposal of ex- 
plosives in order to protect the public or to as- 
sist agencies responsible for Federal, State, or 
local law enforcement in storing or disposing 
of explosives when no alternative solution is 
available, if such storage or disposal is made 
in accordance with an agreement between the 
Secretary of Defense and the head of the Fed- 
eral, State, or local agency concerned. 

(4) The temporary storage or disposal of ex- 
plosives in order to provide emergency lifesav- 
ing assistance to civil authorities. 

(5) The disposal of excess explosives pro- 
duced under a Department of Defense con- 
tract, if the head of the military department 
concerned determines, in each case, that an al- 
ternative feasible means of disposal is not 
available to the contractor, taking into con- 
sideration public safety, available resources of 
the contractor, and national defense produc- 
tion requirements. 

(6) The temporary storage of nuclear mate- 
rials or nonnuclear classified materials in ac- 
cordance with an agreement with the Sec- 
retary of Energy. 

(7) The storage of materials that constitute 
military resources intended to be used during 
peacetime civil emergencies in accordance 
with applicable Department of Defense regula- 
tions. 

(8) The temporary storage of materials of 
other Federal agencies in order to provide as- 
sistance and refuge for commercial carriers of 
such material during a transportation emer- 
gency. 

(9) The storage of any material that is not 
owned by the Department of Defense if the 
Secretary of the military department con- 
cerned determines that the material is re- 
quired or generated in connection with the au- 



thorized and compatible use of a facility of the 
Department of Defense, including the use of 
such a facility for testing material or training 
personnel. 

(10) The treatment and disposal of any mate- 
rial that is not owned by the Department of 
Defense if the Secretary of the military de- 
partment concerned determines that the ma- 
terial is required or generated in connection 
with the authorized and compatible use of a 
facility of that military department and the 
Secretary enters into a contract or agreement 
with the prospective user that — 

(A) is consistent with the best interest of 
national defense and environmental secu- 
rity; and 

(B) provides for the prospective user's con- 
tinued financial and environmental respon- 
sibility and liability with regard to the ma- 
terial. 

(11) The storage of any material that is not 
owned by the Department of Defense if the 
Secretary of the military department con- 
cerned determines that the material is re- 
quired or generated in connection with the use 
of a space launch facility located on an instal- 
lation of the Department of Defense or on 
other land controlled by the United States. 

(c) The Secretary of Defense may grant excep- 
tions to subsection (a) when essential to protect 
the health and safety of the public from immi- 
nent danger if the Secretary otherwise deter- 
mines the exception is essential and if the stor- 
age or disposal authorized does not compete 
with private enterprise. 

(d) (1) The Secretary may assess a charge for 
any storage or disposal provided under this sec- 
tion. Any such charge shall be on a reimbursable 
cost basis. 

(2) In the case of storage under this section au- 
thorized because of an imminent danger, the 
storage provided shall be temporary and shall 
cease once the imminent danger no longer ex- 
ists. In all other cases of storage or disposal au- 
thorized under this section, the storage or dis- 
posal authorized shall be terminated as deter- 
mined by the Secretary. 

(Added Pub. L. 98-407, title VIII, § 805(a), Aug. 28, 
1984, 98 Stat. 1520; amended Pub. L. 102-484, div. 
B, title XXVIII, §2852, Oct. 23, 1992, 106 Stat. 
2625; Pub. L. 103-337, div. A, title III, §325, Oct. 
5, 1994, 108 Stat. 2711; Pub. L. 105-85, div. A, title 
III, §343(a)-(g)(2), Nov. 18, 1997, 111 Stat. 1686, 
1687; Pub. L. 106-65, div. A, title X, §1066(a)(25), 
Oct. 5, 1999, 113 Stat. 772; Pub. L. 109-364, div. A, 
title X, §1071(a)(21), Oct. 17, 2006, 120 Stat. 2399.) 

Amendments 

2006— Subsec. (b)(9). Pub. L. 109-364 substituted "test- 
ing material" for "testing materiel". 

1999— Subsec. (b). Pub. L. 106-65 substituted "apply to 
the following-:" for "apply to — " in introductory provi- 
sions, "The" for "the" at the beginning of each of pars. 
(1) to (11), a period for the semicolon at the end of each 
of pars. (1) to (9), and a period for "; and" at the end 
of par. (10). 

1997— Pub. L. 105-85, §343(g)(2), substituted "Storage, 
treatment, and" for "Storage and" in section catch- 
line. 

Subsec. (a)(1). Pub. L. 105-85, § 343(g)(1), substituted 
"storage, treatment, or disposal" for "storage or dis- 
posal". 



[§2693 



TITLE 10— ARMED FORCES 



Page 1688 



Pub. L. 105-85, §343(a), substituted "either by the De- 
partment of Defense or by a member of the armed 
forces (or a dependent of the member) assigned to or 
provided military housing on the installation" for "by 
the Department of Defense". 

Subsec. (b)(1), (2). Pub. L. 105-85, § 343(b), added par. 

(1) and redesignated former par. (1) as (2). Former par. 

(2) redesignated (3). 

Subsec. (b)(3). Pub. L. 105-85, § 343(b)(1), (c), redesig- 
nated par. (2) as (3) and substituted "Federal, State, or 
local law enforcement" for "Federal law enforcement" 
and "Federal, State, or local agency" for "Federal 
agency". Former par. (3) redesignated (4). 

Subsec. (b)(4) to (8). Pub. L. 105-85, § 343(b)(1), redesig- 
nated pars. (3) to (7) as (4) to (8), respectively. Former 
par. (8) redesignated (9). 

Subsec. (b)(9). Pub. L. 105-85, § 343(b)(1), (d), redesig- 
nated par. (8) as (9) and substituted "in connection with 
the authorized and compatible use of a" for "by a pri- 
vate person in connection with the authorized and com- 
patible use by that person of an industrial-type" and 
", including the use of such a facility for testing mate- 
riel or training personnel;" for "; and". Former par. (9) 
redesignated (10). 

Subsec. (b)(10). Pub. L. 105-85, § 343(b)(1), (e), redesig- 
nated par. (9) as (10) and substituted "in connection 
with the authorized and compatible use of a" for "by a 
private person in connection with the authorized and 
compatible commercial use by that person of an indus- 
trial-type", "or agreement with the prospective user" 
for "with that person", "for the prospective user's" for 
"for that person's", and "; and" for period at end. 

Subsec. (b)(ll). Pub. L. 105-85, § 343(f), added par. (11). 

1994— Subsec. (b)(9). Pub. L. 103-337 added par. (9). 

1992— Subsec. (b)(8). Pub. L. 102-484 added par. (8). 

Savings Provision 

Section 343(h) of Pub. L. 105-85 provided that: "Noth- 
ing in the amendments made by this section [amending 
this section] is intended to modify environmental laws 
or laws relating to the siting of facilities." 

[§2693. Repealed. Pub. L. 109-364, div. B, title 
XXVIII, § 2825(c)(2), Oct. 17, 2006, 120 Stat. 
2477] 

Section, added Pub. L. 101-647, title XVIII, § 1802(a), 
Nov. 29, 1990, 104 Stat. 4849; amended Pub. L. 107-107, 
div. A, title X, § 1048(a)(26)(A), (B)(1), Dec. 28, 2001, 115 
Stat. 1224, 1225; Pub. L. 109-364, div. B, title XXVIII, 
§ 2825(b), Oct. 17, 2006, 120 Stat. 2476, related to convey- 
ance of real property or facility for utilization under 
the correctional options program. See section 2696(f) of 
this title. 

A prior section 2693 was renumbered section 2465 of 
this title. 

§ 2694. Conservation and cultural activities 

(a) Establishment. — The Secretary of Defense 
may establish and carry out a program to con- 
duct and manage in a coordinated manner the 
conservation and cultural activities described in 
subsection (b). 

(b) Activities. — (1) A conservation or cultural 
activity eligible for the program that the Sec- 
retary establishes under subsection (a) is any 
activity — 

(A) that has regional or Department of De- 
fense-wide significance and that involves more 
than one military department; 

(B) that is necessary to meet legal require- 
ments or to support military operations; 

(C) that can be more effectively managed at 
the Department of Defense level; and 

(D) for which no executive agency has been 
designated responsible by the Secretary. 

(2) Such activities include the following: 



(A) The development of ecosystem-wide land 
management plans. 

(B) The conduct of wildlife studies to ensure 
the safety and sustainability of military oper- 
ations. 

(C) The identification and return of Native 
American human remains and cultural items 
in the possession or control of the Department 
of Defense, or discovered on land under the ju- 
risdiction of the Department, to the appro- 
priate Native American tribes. 

(D) The control of invasive species that may 
hinder military activities or degrade military 
training ranges. 

(E) The establishment of a regional curation 
system for artifacts found on military instal- 
lations. 

(F) The implementation of ecosystem-wide 
land management plans — 

(i) for a single ecosystem that encom- 
passes at least two non-contiguous military 
installations, if those military installations 
are not all under the administrative juris- 
diction of the same Secretary of a military 
department; and 

(ii) providing synergistic benefits unavail- 
able if the installations acted separately. 

(c) Cooperative Agreements. — The Secretary 
may negotiate and enter into cooperative agree- 
ments with public and private agencies, organi- 
zations, institutions, individuals, or other enti- 
ties to carry out the program established under 
subsection (a). 

(d) Effect on Other Laws. — Nothing in this 
section shall be construed or interpreted as pre- 
empting any otherwise applicable Federal, 
State, or local law or regulation relating to the 
management of natural and cultural resources 
on military installations. 

(Added Pub. L. 104-201, div. A, title III, 
§ 332(a)(1), Sept. 23, 1996, 110 Stat. 2484; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(59), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 112-81, div. B, title 
XXVIII, §2814, Dec. 31, 2011, 125 Stat. 1688.) 

Amendments 

2011— Subsec. (b)(2)(B). Pub. L. 112-81, §2814(1), in- 
serted "and sustainability" after "safety". 

Subsec. (b)(2)(F). Pub. L. 112-81, §2814(2), added sub- 
par. (F). 

1997— Subsec. (b)(1)(D). Pub. L. 105-85 substituted "ex- 
ecutive agency" for "executive ageny". 

Effective Date 

Section 332(b) of Pub. L. 104-201 provided that: "Sec- 
tion 2694 of title 10, United States Code, as added by 
subsection (a), shall take effect on October 1, 1996." 

§ 2694a. Conveyance of surplus real property for 
natural resource conservation 

(a) Authority to Convey.— The Secretary of a 
military department may convey to an eligible 
entity described in subsection (b) any surplus 
real property that — 

(1) is under the administrative control of the 
Secretary; 

(2) is suitable and desirable for conservation 
purposes; 

(3) has been made available for public benefit 
transfer for a sufficient period of time to po- 
tential claimants; and 
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(4) is not subject to a pending request for 
transfer to another Federal agency or for con- 
veyance to any other qualified recipient for 
public benefit transfer under the real property 
disposal processes and authorities under sub- 
title I of title 40. 

(b) Eligible Entities. — The conveyance of sur- 
plus real property under this section may be 
made to any of the following: 

(1) A State or political subdivision of a 
State. 

(2) A nonprofit organization that exists for 
the primary purpose of conservation of natu- 
ral resources on real property. 

(c) Reversionary Interest and Other Deed 
Requirements. — (1) The deed of conveyance of 
any surplus real property conveyed under this 
section shall require the property to be used and 
maintained for the conservation of natural re- 
sources in perpetuity. If the Secretary con- 
cerned determines at any time that the property 
is not being used or maintained for such pur- 
pose, then, at the option of the Secretary, all or 
any portion of the property shall revert to the 
United States. 

(2) The deed of conveyance may permit the re- 
cipient of the property — 

(A) to convey the property to another eligi- 
ble entity, subject to the approval of the Sec- 
retary concerned and subject to the same cov- 
enants and terms and conditions as provided 
in the deed from the United States; and 

(B) to conduct incidental revenue-producing 
activities on the property that are compatible 
with the use of the property for conservation 
purposes. 

(3) The deed of conveyance may contain such 
additional terms, reservations, restrictions, and 
conditions as the Secretary concerned considers 
appropriate to protect the interests of the 
United States. 

(d) Release of Covenants.— With the concur- 
rence of the Secretary of Interior, the Secretary 
concerned may grant a release from a covenant 
included in the deed of conveyance of real prop- 
erty conveyed under this section, subject to the 
condition that the recipient of the property pay 
the fair market value, as determined by the Sec- 
retary concerned, of the property at the time of 
the release of the covenant. The Secretary con- 
cerned may reduce the amount required to be 
paid under this subsection to account for the 
value of the natural resource conservation bene- 
fit that has accrued to the United States during 
the period the covenant was in effect, if the ben- 
efit was not taken into account in determining 
the original consideration for the conveyance. 

(e) Congressional Notification.— The Sec- 
retary concerned may not approve of the re- 
conveyance of real property under subsection (c) 
or grant the release of a covenant under sub- 
section (d) until the Secretary notifies the ap- 
propriate committees of Congress of the pro- 
posed reconveyance or release and a period of 21 
days elapses from the date the notification is re- 
ceived by the committees or, if earlier, a period 
of 14 days has elapsed from the date on which a 
copy of the notification is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 



(f) Limitations. — The conveyance of real prop- 
erty under this section shall not be used as a 
condition of allowing any defense activity under 
any Federal, State, or local permitting or re- 
view process. The Secretary concerned may 
make the conveyance, with the restrictions 
specified in subsection (c), to establish a mitiga- 
tion bank, but only if the establishment of the 
mitigation bank does not occur in order to sat- 
isfy any condition for permitting military activ- 
ity under a Federal, State, or local permitting 
or review process. 

(g) Consideration. — In fixing the consider- 
ation for the conveyance of real property under 
this section, or in determining the amount of 
any reduction of the amount to be paid for the 
release of a covenant under subsection (d), the 
Secretary concerned shall take into consider- 
ation any benefit that has accrued or may ac- 
crue to the United States from the use of such 
property for the conservation of natural re- 
sources. 

(h) Relation to Other Conveyance Authori- 
ties. — (1) The Secretary concerned may not 
make a conveyance under this section of any 
real property to be disposed of under a base clo- 
sure law in a manner that is inconsistent with 
the requirements and conditions of the base clo- 
sure law. 

(2) In the case of real property on Guam, the 
Secretary concerned may not make a convey- 
ance under this section unless the Government 
of Guam has been first afforded the opportunity 
to acquire the real property as authorized by 
section 1 of Public Law 106-504 (114 Stat. 2309). 

(i) Definitions. — In this section: 

(1) The term "appropriate committees of 
Congress" has the meaning given such term in 
section 2801 of this title. 

(2) The term "Secretary concerned" means 
the Secretary of a military department. 

(3) The term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern Marianas, 
Guam, the Virgin Islands, and American 
Samoa. 

(Added Pub. L. 107-314, div. B, title XXVIII, 
§ 2812(a)(1), Dec. 2, 2002, 116 Stat. 2707; amended 
Pub. L. 109-163, div. A, title X, § 1056(a)(1), (b), 
Jan. 6, 2006, 119 Stat. 3438, 3439; Pub. L. 109-364, 
div. A, title X, § 1071(a)(22), Oct. 17, 2006, 120 Stat. 
2399; Pub. L. 111-383, div. B, title XXVIII, 
§ 2803(a), Jan. 7, 2011, 124 Stat. 4458.) 

References in Text 

Section 1 of Public Law 106-504 (114 Stat. 2309), re- 
ferred to In subsec. (h)(2), Is set out as a note under sec- 
tion 521 of Title 40, Public Buildings, Property, and 
Works. 

Amendments 

2011— Subsec. (e). Pub. L. 111-383 inserted before pe- 
riod at end "or, if earlier, a period of 14 days has 
elapsed from the date on which a copy of the notifica- 
tion is provided In an electronic medium pursuant to 
section 480 of this title". 

2006— Subsec. (c). Pub. L. 109-364 substituted "Rever- 
sionary" for "Revisionary" in heading. 

Subsec. (1)(2) to (4). Pub. L. 109-163 struck out par. (2), 
which defined "base closure law", redesignated pars. (3) 
and (4) as (2) and (3), respectively, and, In par. (3), sub- 
stituted "Guam, the Virgin Islands, and American 
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Samoa" for "and the territories and possessions of the 
United States". 

§ 2694b. Participation in wetland mitigation 
banks 

(a) Authority to Participate.— The Secretary 
of a military department, and the Secretary of 
Defense with respect to matters concerning a 
Defense Agency, when engaged in an authorized 
activity that may or will result in the destruc- 
tion of, or an adverse impact to, a wetland, may 
make payments to a wetland mitigation bank- 
ing program or "in-lieu-fee" mitigation sponsor 
approved in accordance with the Federal Guid- 
ance for the Establishment, Use and Operation 
of Mitigation Banks (60 Fed. Reg. 58605; Novem- 
ber 28, 1995) or the Federal Guidance on the Use 
of In-Lieu-Fee Arrangements for Compensatory 
Mitigation Under Section 404 of the Clean Water 
Act and Section 10 of the Rivers and Harbors 
Act (65 Fed. Reg. 66913; November 7, 2000), or any 
successor administrative guidance or regulation. 

(b) Alternative to Creation of Wetland — 
Participation in a wetland mitigation banking 
program or consolidated user site under sub- 
section (a) shall be in lieu of mitigating wetland 
impacts through the creation of a wetland on 
Federal property. 

(c) Treatment of Payments.— Payments made 
under subsection (a) to a wetland mitigation 
banking program or consolidated user site may 
be treated as eligible project costs for military 
construction. 

(Added Pub. L. 108-136, div. A, title III, 
§ 314(a)(1), Nov. 24, 2003, 117 Stat. 1430.) 

§ 2694c. Participation in conservation banking 
programs 

(a) Authority to Participate. — Subject to the 
availability of appropriated funds, the Secretary 
concerned, when engaged or proposing to engage 
in an activity described in subsection (b) that 
may or will result in an adverse impact to one 
or more species protected (or pending protec- 
tion) under any applicable provision of law, or 
habitat for such species, may make payments to 
a conservation banking program or "in-lieu-fee" 
mitigation sponsor approved in accordance 
with — 

(1) the Federal Guidance for the Establish- 
ment, Use and Operation of Mitigation Banks 
(60 Fed. Reg. 58605; November 28, 1995); 

(2) the Guidance for the Establishment, Use, 
and Operation of Conservation Banks (68 Fed. 
Reg. 24753; May 2, 2003); 

(3) the Federal Guidance on the Use of In- 
Lieu-Fee Arrangements for Compensatory 
Mitigation Under Section 404 of the Clean 
Water Act and Section 10 of the Rivers and 
Harbors Act (65 Fed. Reg. 66915; November 7, 
2000); or 

(4) any successor or related administrative 
guidance or regulation. 

(b) Covered Activities.— Payments to a con- 
servation banking program or "in-lieu-fee" 
mitigation sponsor under subsection (a) may be 
made only for the purpose of facilitating one or 
more of the following activities: 

(1) Military testing, operations, training, or 
other military activity. 



(2) Military construction. 

(c) Treatment of Amounts for Conservation 
Banking. — Payments made under subsection (a) 
to a conservation banking program or "in-lieu- 
fee" mitigation sponsor for the purpose of facili- 
tating military construction may be treated as 
eligible costs of the military construction 
project. 

(d) Source of Funds. — Amounts available 
from any of the following shall be available for 
activities under this section: 

(1) Operation and maintenance. 

(2) Military construction. 

(3) Research, development, test, and evalua- 
tion. 

(4) The Support for United States Relocation 
to Guam Account established under section 
2824 of the Military Construction Authoriza- 
tion Act for Fiscal Year 2009 (division B of 
Public Law 110-417; 122 Stat. 4730; 10 U.S.C. 
2687 note). 

(e) Secretary Concerned Defined. — In this 
section, the term "Secretary concerned" 
means — 

(1) the Secretary of a military department; 
and 

(2) the Secretary of Defense with respect to 
a Defense Agency. 

(Added Pub. L. 110-417, [div. A], title III, §311(a), 
Oct. 14, 2008, 122 Stat. 4408; amended Pub. L. 
111-84, div. A, title III, §311, Oct. 28, 2009, 123 
Stat. 2247; Pub. L. 111-383, div. A, title X, 
§1075(b)(45), Jan. 7, 2011, 124 Stat. 4371.) 

Amendments 

2011— Subsec. (d)(4). Pub. L. 111-383 inserted "Author- 
ization" after "Military Construction". 

2009— Subsec. (a). Pub. L. 111-84, §311(1), struck out 
"to carry out this section" after "appropriated funds" 
in introductory provisions. 

Subsecs. (d), (e). Pub. L. 111-84, §311(2), (3), added sub- 
sec. (d) and redesignated former subsec. (d) as (e). 

Effective Date 

Pub. L. 110-417, [div. A], title III, §311(c), Oct. 14, 2008, 
122 Stat. 4409, provided that: "Section 2694c of title 10, 
United States Code, as added by subsection (a), shall 
take effect on October 1, 2008, and only funds appro- 
priated for fiscal years beginning after September 30, 
2008, may be used to carry out such section." 

§2695. Acceptance of funds to cover administra- 
tive expenses relating to certain real prop- 
erty transactions 

(a) Authority To Accept. — In connection with 
a real property transaction referred to in sub- 
section (b) with a non-Federal person or entity, 
the Secretary of a military department may ac- 
cept amounts provided by the person or entity 
to cover administrative expenses incurred by 
the Secretary in entering into the transaction. 

(b) Covered Transactions. — Subsection (a) 
applies to the following transactions involving 
real property under the control of the Secretary 
of a military department: 

(1) The exchange of real property. 

(2) The grant of an easement over, in, or 
upon real property of the United States. 

(3) The lease or license of real property of 
the United States. 

(4) The disposal of real property of the 
United States for which the Secretary will be 
the disposal agent. 
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(5) The conveyance of real property under 
section 2694a of this title. 

(c) Use of Amounts Collected. — Amounts 
collected under subsection (a) for administrative 
expenses shall be credited to the appropriation, 
fund, or account from which the expenses were 
paid. Amounts so credited shall be merged with 
funds in such appropriation, fund, or account 
and shall be available for the same purposes and 
subject to the same limitations as the funds 
with which merged. 

(Added Pub. L. 105-85, div. B, title XXVIII, 
§ 2813(a), Nov. 18, 1997, 111 Stat. 1993; amended 
Pub. L. 106-65, div. B, title XXVIII, §2813, Oct. 5, 
1999, 113 Stat. 851; Pub. L. 107-314, div. B, title 
XXVIII, § 2812(b), Dec. 2, 2002, 116 Stat. 2709.) 

Amendments 

2002— Subsec. (b)(5). Pub. L. 107-314 added par. (5). 

1999 — Subsec. (b). Pub. L. 106-65 Inserted "Involving' 
real property under the control of the Secretary of a 
military department" after "transactions" in Introduc- 
tory provisions and added par. (4). 

Administrative Costs of Land Conveyances 

Pub. L. 106-541, title II, §226, Dec. 11, 2000, 114 Stat. 
2598, provided that: "Notwithstanding any other provi- 
sion of law, the administrative costs associated with 
the conveyance of property by the Secretary to a non- 
Federal governmental or nonprofit entity shall be lim- 
ited to the extent that the Secretary determines that 
such limitation is necessary to complete the convey- 
ance based on the entity's ability to pay." 

§2696. Real property: transfer between armed 
forces and screening requirements for other 
Federal use 

(a) Transfers Between Armed Forces.— If ei- 
ther of the Secretaries concerned requests it and 
the other approves, real property may be trans- 
ferred, without compensation, from one armed 
force to another. Section 2571(d) of this title 
shall apply to the transfer of real property under 
this subsection. 

(b) Screening Requirements for Additional 
Federal Use. — The Secretary concerned may 
not convey real property that is authorized or 
required to be conveyed, whether for or without 
consideration, by any provision of law enacted 
after December 31, 1997, unless the Adminis- 
trator of General Services has screened the 
property for further Federal use in accordance 
with subtitle I of title 40 and division C (except 
sections 3302, 3501(b), 3509, 3906, 4710, and 4711) of 
subtitle I of title 41. 

(c) Time for Screening.— (1) Before the end of 
the 30-day period beginning on the date of the 
enactment of a provision of law authorizing or 
requiring the conveyance of a parcel of real 
property by the Secretary concerned, the Ad- 
ministrator of General Services shall complete 
the screening referred to in subsection (b) with 
regard to the real property and notify the Sec- 
retary concerned and Congress of the results of 
the screening. The notice shall include — 

(A) the name of the Federal agency request- 
ing transfer of the property; 

(B) the proposed use to be made of the prop- 
erty by the Federal agency; and 

(C) the fair market value of the property, in- 
cluding any improvements thereon, as esti- 
mated by the Administrator. 



(2) If the Administrator fails to complete the 
screening and notify the Secretary concerned 
and Congress within such period, the Secretary 
concerned shall proceed with the conveyance of 
the real property as provided in the provision of 
law authorizing or requiring the conveyance. 

(d) Effect of Submission of Notice. — If the 
Administrator of General Services submits no- 
tice under subsection (c)(1) that further Federal 
use of a parcel of real property is requested by 
a Federal agency, the Secretary concerned may 
not proceed with the conveyance of the real 
property as provided in the provision of law au- 
thorizing or requiring the conveyance until the 
end of the 180-day period beginning on the date 
on which the notice is submitted to Congress. 

(e) Excepted Conveyance Authorities. — The 
screening requirements of subsection (b) shall 
not apply to real property authorized or re- 
quired to be conveyed under any of the following 
provisions of law: 

(1) A base closure law. 

(2) Chapter 5 of title 40. 

(3) Any specific provision of law authorizing 
or requiring the transfer of administrative ju- 
risdiction over a parcel of real property be- 
tween Federal agencies. 

(f) Screening and Conveyance of Property 
for Correctional Facilities Purposes. — (1) Ex- 
cept as provided in paragraph (2), before any real 
property or facility of the United States that is 
under the jurisdiction of any department, agen- 
cy, or instrumentality of the Department of De- 
fense is determined to be excess to the needs of 
such department, agency, or instrumentality, 
the Secretary of Defense shall — 

(A) provide adequate notification of the 
availability of such real property or facility 
within the Department of Defense; 

(B) if the real property or facility remains 
available after such notification, notify the 
Attorney General of its availability; and 

(C) if the Attorney General certifies to the 
Secretary of Defense that a determination has 
been made by the Director of the Bureau of 
Justice Assistance within the Department of 
Justice to utilize the real property or facility 
under the correctional options program car- 
ried out under section 515 of title I of the Om- 
nibus Crime Control and Safe Streets Act of 
1968 (42 U.S.C. 3762a), convey the real property 
or facility, without reimbursement, to a pub- 
lic agency referred to in paragraph (1) or (3) of 
subsection (a) of such section for such utiliza- 
tion. 

(2) Paragraph (1) shall not apply — 

(A) to real property and facilities to which 
title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act 
(Public Law 100-526) is applicable; and 

(B) during any portion of a fiscal year after 
four conveyances have been made under para- 
graph (1) in such fiscal year. 

(Added Pub. L. 105-85, div. B, title XXVIII, 
§ 2814(a)(1), Nov. 18, 1997, 111 Stat. 1994; amended 
Pub. L. 106-65, div. A, title X, § 1066(a)(26), Oct. 5, 
1999, 113 Stat. 772; Pub. L. 107-217, §3(b)(16), Aug. 
21, 2002, 116 Stat. 1296; Pub. L. 108-136, div. A, 
title X, §§1031(a)(33), 1043(c)(4), Nov. 24, 2003, 117 
Stat. 1600, 1612; Pub. L. 109-364, div. B, title 
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XXVIII, § 2825(a), (b)(5), (c)(3), (d)(2)(A), Oct. 17, 
2006, 120 Stat. 2476, 2477; Pub. L. 111-350, §5(b)(47), 
Jan. 4, 2011, 124 Stat. 3846.) 

References in Text 

The Defense Authorization Amendments and Base 
Closure and Realignment Act, referred to in subsec. 
(f)(2)(A), is Pub. L. 100-526, Oct. 24, 1988, 102 Stat. 2623. 
Title II of the Act is set out as a note under section 2687 
of this title. For complete classification of this Act to 
the Code, see Short Title of 1988 Amendment note set 
out under section 2687 of this title and Tables. 

Codification 

The text of section 2693 of this title, which was trans- 
ferred to the end of this section and redesignated as 
subsec. (f), by Pub. L. 109-364, § 2825(b)(5), was based on 
Pub. L. 101-647, title XVIII, § 1802(a), Nov. 29, 1990, 104 
Stat. 4849; amended Pub. L. 107-107, div. A, title X, 
§1048(a)(26)(A), (B)(i), Dec. 28, 2001, 115 Stat. 1224, 1225; 
Pub. L. 109-364, div. B, title XXVIII, § 2825(b), Oct. 17, 
2006, 120 Stat. 2476. 

Amendments 

2011— Subsec. (b). Pub. L. 111-350, which directed sub- 
stitution of "division C (except sections 3302, 3501(b), 
3509, 3906, 4710, and 4711) of subtitle I of title 41" for 
"title III of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 251 et seq.)" in subsec. 

(a) , was executed by making the substitution in subsec. 

(b) to reflect the probable intent of Congress. 

2006— Pub. L. 109-364, § 2825(d)(2)(A), substituted "Real 
property: transfer between armed forces and screening 
requirements for other Federal use" for "Screening of 
real property for further Federal use before convey- 
ance" in section catchline. 

Subsec. (a). Pub. L. 109-364, § 2825(a)(2), added subsec. 

(a) . Former subsec. (a) redesignated (b). 

Subsec. (b). Pub. L. 109-364, § 2825(c)(3)(A), substituted 
"Requirements for Additional Federal Use" for "Re- 
quirement" in heading. 

Pub. L. 109-364, §2825(a)(l), redesignated subsec. (a) as 

(b) . Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 109-364, § 2825(a)(1), redesignated 
subsec. (b) as (c). 

Subsec. (c)(1). Pub. L. 109-364, § 2825(c)(3)(B), sub- 
stituted "subsection (b)" for "subsection (a)" in intro- 
ductory provisions. 

Subsec. (d). Pub. L. 109-364, § 2825(c)(3)(C), substituted 
"subsection (c)(1)" for "subsection (b)(1)". 

Subsec. (e). Pub. L. 109-364, § 2825(c)(3)(D), substituted 
"subsection (b)" for "this section" in introductory pro- 
visions. 

Subsec. (f). Pub. L. 109-364, § 2825(b)(5), transferred the 
text of section 2693 of this title to end of this section 
and redesignated it as subsec. (f). See Codification note 
above. 

2003— Subsec. (b)(1). Pub. L. 108-136, § 1031(a)(33)(A)(i), 
inserted "and Congress" before "of the results" in in- 
troductory provisions. 

Subsec. (b)(2). Pub. L. 108-136, § 1031(a)(33)(A)(ii), in- 
serted "and Congress" before "within such period". 

Subsec. (c). Pub. L. 108-136, § 1031(a)(33)(B), struck out 
heading and text of subsec. (c). Text read as follows: "If 
the Administrator of General Services notifies the Sec- 
retary concerned under subsection (b) that further Fed- 
eral use of a parcel of real property authorized or re- 
quired to be conveyed by any provision of law is re- 
quested by a Federal agency, the Secretary concerned 
shall submit a copy of the notice to Congress." 

Subsec. (d). Pub. L. 108-136, §1031(a)(33)(C), added sub- 
sec. (d) and struck out heading and text of former sub- 
sec. (d). Text read as follows: "If the Secretary con- 
cerned submits a notice under subsection (c) with re- 
gard to a parcel of real property, the Secretary con- 
cerned may not proceed with the conveyance of the real 
property as provided in the provision of law authorizing 
or requiring the conveyance if Congress enacts a law 
rescinding the conveyance authority or requirement 



before the end of the 180-day period beginning on the 
date on which the Secretary concerned submits the no- 
tice." 

Subsec. (e). Pub. L. 108-136, § 1043(c)(4), added par. (1), 
redesignated pars. (5) and (6) as (2) and (3), respectively, 
and struck out former pars. (1) to (4) which read as fol- 
lows: 

"(1) Section 2687 of this title. 

"(2) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 2687 note). 

"(3) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

"(4) Any provision of law authorizing the closure or 
realignment of a military installation that is enacted 
after November 18, 1997." 

2002— Subsec. (a). Pub. L. 107-217, §3(b)(16)(A), in- 
serted "subtitle I of title 40 and title III of" before "the 
Federal Property and Administrative Services Act of 
1949" and substituted "(41 U.S.C. 251 et seq.)" for "(40 
U.S.C. 471 et seq.)". 

Subsec. (e)(5). Pub. L. 107-217, §3(b)(16)(B), substituted 
"Chapter 5 of title 40" for "Title II of the Federal Prop- 
erty and Administrative Services Act of 1949 (40 U.S.C. 
481 et seq.)". 

1999— Subsec. (a). Pub. L. 106-65, § 1066(a)(26)(A), in- 
serted "enacted after December 31, 1997," after "any 
provision of law". 

Subsec. (b)(1). Pub. L. 106-65, § 1066(a)(26)(B), sub- 
stituted "referred to in subsection (a)" for "required by 
paragraph (1)" in introductory provisions. 

Subsec. (e)(4). Pub. L. 106-65, § 1066(a)(26)(C), sub- 
stituted "November 18, 1997" for "the date of enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 1998". 

Effective Date 

Section 2814(b) of Pub. L. 105-85 provided that: "Sec- 
tion 2696 of title 10, United States Code, as added by 
subsection (a) of this section, shall apply with respect 
to any real property authorized or required to be con- 
veyed under a provision of law covered by such section 
that is enacted after December 31, 1997." 

Transfer of Functions 

Effective Aug. 1, 2000, all functions of Director of Bu- 
reau of Justice Assistance, other than those enumer- 
ated in section 3742(3) to (6) of Title 42, The Public 
Health and Welfare, transferred to Assistant Attorney 
General for Office of Justice Programs, see section 
1000(a)(1) [title I, § 108(b)] of Pub. L. 106-113, set out as 
a note under section 3741 of Title 42. 

§ 2697. Acceptance and use of landing fees 
charged for use of domestic military airfields 
by civil aircraft 

(a) Authority. — The Secretary of a military 
department may impose landing fees for the use 
by civil aircraft of domestic military airfields 
under the jurisdiction of that Secretary and 
may use any fees received under this section as 
a source of funding for the operation and main- 
tenance of airfields of that department. 

(b) Uniform Landing Fees.— The Secretary of 
Defense shall prescribe the amount of the land- 
ing fees that may be imposed under this section. 
Such fees shall be uniform among the military 
departments. 

(c) Use of Proceeds. — Amounts received for a 
fiscal year in payment of landing fees imposed 
under this section for the use of a military air- 
field shall be credited to the appropriation that 
is available for that fiscal year for the operation 
and maintenance of that military airfield, shall 
be merged with amounts in the appropriation to 
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which credited, and shall be available for that 
military airfield for the same period and pur- 
poses as the appropriation is available. 

(d) Limitation. — The Secretary of a military 
department shall determine whether consider- 
ation for a landing fee has been received in a 
lease, license, or other real estate agreement for 
an airfield and shall use such a determination to 
offset appropriate amounts imposed under sub- 
section (a) for that airfield. 

(Added Pub. L. 111-383, div. A, title III, § 341(a), 
Jan. 7, 2011, 124 Stat. 4189.) 

CHAPTER 160— ENVIRONMENTAL 
RESTORATION 

Sec. 

2700. Definitions. 

2701. Environmental restoration program. 

2702. Research, development, and demonstration 

program. 

2703. Environmental restoration accounts. 

2704. Commonly found unregulated hazardous sub- 

stances. 

2705. Notice of environmental restoration activi- 

ties. 

[2706. Repealed.] 

2707. Environmental restoration projects for envi- 

ronmental responses. 

2708. Contracts for handling hazardous waste from 

defense facilities. 

2709. Investment control process for environmental 

technologies. 

2710. Inventory of unexploded ordnance, discarded 

military munitions, and munitions con- 
stituents at defense sites (other than oper- 
ational ranges). 

2711. Annual report on defense environmental pro- 

grams. 

Amendments 

2011— Pub. L. 112-81, div. A, title III, § 317(b), title X, 
§1061(22)(B), Dec. 31, 2011, 125 Stat. 1360, 1584, struck out 
item 2706 "Annual reports to Congress" and added item 
2711. 

2002— Pub. L. 107-314, div. A, title III, § 313(d)(1), Dec. 
2, 2002, 116 Stat. 2508, added Items 2700 and 2707 and 
struck out former item 2707 "Definitions". 

2001— Pub. L. 107-107, div. A, title III, § 311(a)(2), Dec. 
28, 2001, 115 Stat. 1051, added item 2710. 

1999— Pub. L. 106-65, div. A, title III, § 323(b)(2), Oct. 5, 
1999, 113 Stat. 563, added item 2709. 

1996— Pub. L. 104-201, div. A, title III, § 322(a)(2), Sept. 
23, 1996, 110 Stat. 2478, substituted "accounts" for 
"transfer account" in item 2703. 

1991— Pub. L. 102-190, div. A, title III, § 331(a)(2), Dec. 
5, 1991, 105 Stat. 1340, added item 2708. 

Pub. L. 102-25, title VII, § 701(e)(6), Apr. 6, 1991, 105 
Stat. 114, substituted "Annual reports to Congress" for 
"Annual report to Congress" in item 2706. 

1989— Pub. L. 101-189, div. A, title III, § 357(a)(2)(B), 
Nov. 29, 1989, 103 Stat. 1427, which directed amendment 
of the item relating to section 2706 in the table of sec- 
tions at the beginning of chapter 106 to read "Annual 
reports to Congress", could not be executed because 
item 2706 is in this chapter and not in chapter 106. 

§ 2700. Definitions 

In this chapter: 

(1) The term "CERCLA" means the Compre- 
hensive Environmental Response, Compensa- 
tion, and Liability Act of 1980 (42 U.S.C. 9601 et 
seq.). 

(2) The terms "environment", "facility", 
"hazardous substance", "person", "pollutant 
or contaminant", "release", "removal", "re- 



sponse", "disposal", and "hazardous waste" 
have the meanings given those terms in sec- 
tion 101 of CERCLA (42 U.S.C. 9601). 

(3) The term "Administrator" means the Ad- 
ministrator of the Environmental Protection 
Agency. 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1725, §2707; renumbered §2700 
and amended Pub. L. 107-314, div. A, title III, 
§ 313(a)(1), (c)(1), Dec. 2, 2002, 116 Stat. 2507; Pub. 
L. 111-383, div. A, title X, §1075(b)(46)(A), Jan. 7, 
2011, 124 Stat. 4371.) 

References in Text 

The Comprehensive Environmental Response, Com- 
pensation, and Liability Act of 1980, referred to in par. 
(1), is Pub. L. 96-510, Dec. 11, 1980, 94 Stat. 2767, as 
amended, which is classified principally to chapter 103 
(§9601 et seq.) of Title 42, The Public Health and Wel- 
fare. For complete classification of this Act to the 
Code, see Short Title note set out under section 9601 of 
Title 42 and Tables. 

Amendments 

2011— Par. (2). Pub. L. 111-383 inserted '"pollutant or 
contaminant'," after "'person',". 

2002— Pub. L. 107-314, § 313(c)(1), added par. (1) and re- 
designated former pars. (1) and (2) as (2) and (3), respec- 
tively. 

Pub. L. 107-314, § 313(a)(1), renumbered section 2707 of 
this title as this section. 

§ 2701. Environmental restoration program 

(a) Environmental Restoration Program.— 

(1) In general.— The Secretary of Defense 
shall carry out a program of environmental 
restoration at facilities under the jurisdiction 
of the Secretary. The program shall be known 
as the "Defense Environmental Restoration 
Program". 

(2) Application of section 120 of cercla.— 
Activities of the program described in sub- 
section (b)(1) shall be carried out subject to, 
and in a manner consistent with, section 120 
(relating to Federal facilities) of CERCLA (42 
U.S.C. 9620). 

(3) Consultation with epa.— The program 
shall be carried out in consultation with the 
Administrator of the Environmental Protec- 
tion Agency. 

(4) Administrative office within osd— The 
Secretary shall identify an office within the 
Office of the Secretary which shall have re- 
sponsibility for carrying out the program. 

(b) Program Goals. — Goals of the program 
shall include the following: 

(1) The identification, investigation, re- 
search and development, and cleanup of con- 
tamination from a hazardous substance or pol- 
lutant or contaminant. 

(2) Correction of other environmental dam- 
age (such as detection and disposal of unex- 
ploded ordnance) which creates an imminent 
and substantial endangerment to the public 
health or welfare or to the environment. 

(3) Demolition and removal of unsafe build- 
ings and structures, including buildings and 
structures of the Department of Defense at 
sites formerly used by or under the jurisdic- 
tion of the Secretary. 

(c) Responsibility for Response Actions.— 
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(1) Basic responsibility. — The Secretary 
shall carry out (in accordance with the provi- 
sions of this chapter and CERCLA) all re- 
sponse actions with respect to releases of haz- 
ardous substances from each of the following: 

(A) Each facility or site owned by, leased 
to, or otherwise possessed by the United 
States and under the jurisdiction of the Sec- 
retary. 

(B) Each facility or site which was under 
the jurisdiction of the Secretary and owned 
by, leased to, or otherwise possessed by the 
United States at the time of actions leading 
to contamination by hazardous substances. 

(C) Each vessel owned or operated by the 
Department of Defense. 

(2) Other responsible parties. — Paragraph 
(1) shall not apply to a removal or remedial 
action if the Administrator has provided for 
response action by a potentially responsible 
person in accordance with section 122 (relating 
to settlements) of CERCLA (42 U.S.C. 9622). 

(3) State fees and charges. — The Secretary 
shall pay fees and charges imposed by State 
authorities for permit services for the disposal 
of hazardous substances on lands which are 
under the jurisdiction of the Secretary to the 
same extent that nongovernmental entities 
are required to pay fees and charges imposed 
by State authorities for permit services. The 
preceding sentence shall not apply with re- 
spect to a payment that is the responsibility 
of a lessee, contractor, or other private per- 
son. 

(d) Services op Other Entities.— 

(1) In general.— Subject to paragraph (3), 
the Secretary may enter into agreements on a 
reimbursable or other basis with any other 
Federal agency, any State or local govern- 
ment agency, any Indian tribe, any owner of 
covenant property, or any nonprofit conserva- 
tion organization to obtain the services of the 
agency, Indian tribe, owner, or organization to 
assist the Secretary in carrying out any of the 
Secretary's responsibilities under this section. 
Services which may be obtained under this 
subsection include the identification, inves- 
tigation, and cleanup of any off-site contami- 
nation resulting from the release of a hazard- 
ous substance or waste at a facility under the 
Secretary's jurisdiction. 

(2) Cross-fiscal year agreements.— An 
agreement with an agency under paragraph (1) 
may be for a period that begins in one fiscal 
year and ends in another fiscal year so long as 
the period of the agreement does not exceed 
two years. This two-year limitation does not 
apply to an agreement funded using amounts 
in the Department of Defense Base Closure Ac- 
count 1990 or the Department of Defense Base 
Closure Account 2005 established under sec- 
tions 2906 and 2906A of the Defense Base Clo- 
sure and Realignment Act of 1990 (part A of 
title XXIX of Public Law 101-510; 10 U.S.C. 2687 
note). 

(3) Limitation on reimbursable agree- 
ments. — An agreement with an agency under 
paragraph (1) may not provide for reimburse- 
ment of the agency for regulatory enforce- 
ment activities. An agreement under such 



paragraph with respect to a site also may not 
change the cleanup standards selected for the 
site pursuant to law. 

(4) Definitions. — In this subsection: 

(A) The term "Indian tribe" has the mean- 
ing given such term in section 101(36) of 
CERCLA (42 U.S.C. 9601(36)). 

(B) The term "nonprofit conservation or- 
ganization" means any non-governmental 
nonprofit organization whose primary pur- 
pose is conservation of open space or natural 
resources. 

(C) The term "owner of covenant prop- 
erty" means an owner of property subject to 
a covenant provided by the United States in 
accordance with the requirements of para- 
graphs (3) and (4) of section 120(h) of 
CERCLA (42 U.S.C. 9620(h)), so long as the 
covenant property is the site at which the 
services procured under paragraph (1) are to 
be performed. 

(5) Savings clause. — Nothing in this sub- 
section affects the applicability of section 120 
of CERCLA (42 U.S.C. 9620) to the Department 
of Defense or the obligations and responsibil- 
ities of the Department of Defense under sub- 
section (h) of such section. 

(e) Response Action Contractors.— The pro- 
visions of section 119 of CERCLA (42 U.S.C. 9619) 
apply to response action contractors (as defined 
in that section) who carry out response actions 
under this section. 

(f) Use of Appropriated Funds at Former 
DOD Sites. — Appropriations available to the De- 
partment of Defense may be used at sites for- 
merly used by the Department of Defense for re- 
moval of unsafe buildings or debris of the De- 
partment of Defense. 

(g) Removal of Unsafe Buildings and Debris 
Before Release From Federal Control.— In 
the case of property formerly used by the De- 
partment of Defense which is to be released from 
Federal Government control and at which there 
are unsafe buildings or debris of the Department 
of Defense, all actions necessary to comply with 
regulations of the General Services Administra- 
tion on the transfer of property in a safe condi- 
tion shall be completed before the property is 
released from Federal Government control, ex- 
cept in the case of property to be conveyed to an 
entity of State or local government or to a na- 
tive corporation. 

(h) Surety-Contractor Relationship.— Any 
surety which provides a bid, performance, or 
payment bond in connection with any direct 
Federal procurement for a response action con- 
tract under the Defense Environmental Restora- 
tion Program and begins activities to meet its 
obligations under such bond, shall, in connec- 
tion with such activities or obligations, be enti- 
tled to any indemnification and the same stand- 
ard of liability to which its principal was enti- 
tled under the contract or under any applicable 
law or regulation. 

(i) Surety Bonds.— 

(1) Applicability of sections 3131 and 3133 of 
title 40.— If under sections 3131 and 3133 of 
title 40 surety bonds are required for any di- 
rect Federal procurement of any response ac- 
tion contract under the Defense Environ- 
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mental Restoration Program and are not 
waived pursuant to section 3134 of title 40, the 
surety bonds shall be issued in accordance 
with sections 3131 and 3133. 

(2) Limitation of accrual of rights of ac- 
tion under bonds. — If, under applicable Fed- 
eral law, surety bonds are required for any di- 
rect Federal procurement of any response ac- 
tion contract under the Defense Environ- 
mental Restoration Program, no right of ac- 
tion shall accrue on the performance bond is- 
sued on such contract to or for the use of any 
person other than an obligee named in the 
bond. 

(3) Liability of sureties under bonds.— If, 
under applicable Federal law, surety bonds are 
required for any direct Federal procurement of 
any response action contract under the De- 
fense Environmental Restoration Program, 
unless otherwise provided for by the Secretary 
in the bond, in the event of a default, the sure- 
ty's liability on a performance bond shall be 
only for the cost of completion of the contract 
work in accordance with the plans and speci- 
fications of the contract less the balance of 
funds remaining to be paid under the contract, 
up to the penal sum of the bond. The surety 
shall in no event be liable on bonds to indem- 
nify or compensate the obligee for loss or li- 
ability arising from personal injury or prop- 
erty damage whether or not caused by a 
breach of the bonded contract. 

(4) Nonpreemption. — Nothing in this section 
shall be construed as preempting, limiting, su- 
perseding, affecting, applying to, or modifying 
any State laws, regulations, requirements, 
rules, practices, or procedures. Nothing in this 
section shall be construed as affecting, apply- 
ing to, modifying, limiting, superseding, or 
preempting any rights, authorities, liabilities, 
demands, actions, causes of action, losses, 
judgment, claims, statutes of limitation, or 
obligations under Federal or State law, which 
do not arise on or under the bond. 

(j) Applicability.— (1) Subsections (h) and (i) 
shall not apply to bonds executed before Decem- 
ber 5, 1991. 

(2) Subsections (h) and (i) shall not apply to 
bonds to which section 119(g) of CERCLA (42 
U.S.C. 9619(g)) applies. 

(k) UXO Program Manager.— (1) The Sec- 
retary of Defense shall designate a program 
manager who shall serve as the single point of 
contact in the Department of Defense for policy 
and budgeting issues involving the characteriza- 
tion, research, remediation, and management of 
explosive and related risks with respect to unex- 
ploded ordnance, discarded military munitions, 
and munitions constituents at defense sites (as 
such terms are defined in section 2710 1 of this 
title) that pose a threat to human health or 
safety. 

(2) The position of program manager shall be 
filled by — 

(A) an employee in a position that is equiva- 
lent to pay grade 0-6 or above; or 

(B) a member of the armed forces who is 
serving in the grade of colonel or, in the case 
of the Navy, captain, or in a higher grade. 
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(3) The program manager shall report to the 
Deputy Under Secretary of Defense for Installa- 
tions and Environment. 

(4) The program manager may establish an 
independent advisory and review panel that may 
include representatives of the National Acad- 
emy of Sciences, nongovernmental organiza- 
tions with expertise regarding unexploded ord- 
nance, discarded military munitions, or muni- 
tions constituents, the Environmental Protec- 
tion Agency, States (as defined in section 2710 1 
of this title), and tribal governments. If estab- 
lished, the panel shall report annually to Con- 
gress on progress made by the Department of 
Defense to address unexploded ordnance, dis- 
carded military munitions, or munitions con- 
stituents at defense sites and make such recom- 
mendations as the panel considers appropriate. 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1719; amended Pub. L. 101-510, 
div. A, title XIV, §1481(i)(l), Nov. 5, 1990, 104 
Stat. 1708; Pub. L. 102-190, div. A, title III, 
§ 336(a), Dec. 5, 1991, 105 Stat. 1342; Pub. L. 
102-484, div. A, title III, § 331(b), title X, §1052(35), 
Oct. 23, 1992, 106 Stat. 2373, 2501; Pub. L. 103-35, 
title II, § 201(d)(6), May 31, 1993, 107 Stat. 99; Pub. 
L. 103-337, div. A, title III, §§322, 323, Oct. 5, 1994, 
108 Stat. 2711; Pub. L. 104-106, div. A, title III, 
§ 321(a)(1), title XV, § 1504(a)(1), div. D, title 
XLIII, §4321(b)(22), Feb. 10, 1996, 110 Stat. 251, 513, 
673; Pub. L. 104-201, div. A, title III, §329, Sept. 
23, 1996, 110 Stat. 2483; Pub. L. 107-107, div. A, 
title III, §314, Dec. 28, 2001, 115 Stat. 1053; Pub. L. 
107-217, §3(b)(17), Aug. 21, 2002, 116 Stat. 1296; 
Pub. L. 107-314, div. A, title III, §§311, 312, 
313(c)(2), div. B, title XXVIII, § 2812(c), Dec. 2, 
2002, 116 Stat. 2506, 2508, 2709; Pub. L. 108-375, div. 
A, title X, §1084(d)(24), Oct. 28, 2004, 118 Stat. 
2062; Pub. L. 109-163, div. A, title III, § 312(a), 
Jan. 6, 2006, 119 Stat. 3190; Pub. L. 109-284, §2, 
Sept. 27, 2006, 120 Stat. 1211; Pub. L. 109-364, div. 
A, title III, §§311, 312, Oct. 17, 2006, 120 Stat. 2137; 
Pub. L. 111-84, div. A, title X, §1073(a)(28), Oct. 
28, 2009, 123 Stat. 2474; Pub. L. 111-383, div. A, 
title X, §1075(b)(46)(B), Jan. 7, 2011, 124 Stat. 
4371.) 

References in Text 

Section 2710 of this title, referred to in subsec. (k), 
was subsequently amended, and no longer defines the 
term "unexploded ordnance". 

Prior Provisions 

Provisions similar to those in subsecs. (f) and (g) of 
this section were contained in Pub. L. 101-165, title IX, 
§9038, Nov. 21, 1989, 103 Stat. 1137, which was set out 
below, prior to repeal by Pub. L. 101-510, §1481(i)(2). 

A prior section 2701 was renumbered section 2721 of 
this title. 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383 substituted "a 
hazardous substance or pollutant or contaminant" for 
"hazardous substances, pollutants, and contaminants". 

2009— Subsec. (d)(5). Pub. L. 111-84 substituted "9620)" 
for "6920)". 

2006— Subsec. (d)(1). Pub. L. 109-163, § 312(a)(1), in- 
serted "any owner of covenant property," after "any 
Indian tribe," and "owner," after ", Indian tribe,". 

Subsec. (d)(2). Pub. L. 109-364, §312, inserted at end 
"This two-year limitation does not apply to an agree- 
ment funded using amounts in the Department of De- 
fense Base Closure Account 1990 or the Department of 
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Defense Base Closure Account 2005 established under 
sections 2906 and 2906A of the Defense Base Closure and 
Realignment Act of 1990 (part A of title XXIX of Public 
Law 101-510; 10 U.S.C. 268V note)." 

Subsec. (d)(3). Pub. L. 109-163, §312(a)(2), inserted "An 
agreement under such paragraph with respect to a site 
also may not change the cleanup standards selected for 
the site pursuant to law." at end. 

Subsec. (d)(4)(C). Pub. L. 109-163, § 312(a)(3), added sub- 
par. (C). 

Subsec. (d)(5). Pub. L. 109-163, § 312(a)(4), added par. 
(5). 

Subsec. (i)(l). Pub. L. 109-284 substituted "sections 
3131 and 3133 of title 40" for "miller act" in heading. 

Subsec. (k)(l). Pub. L. 109-364, §311(1), substituted 
"designate" for "establish" and inserted "research," 
after "characterization,". 

Subsec. (k)(2) to (4). Pub. L. 109-364, §311(2), (3), added 
pars. (2) and (3), redesignated former par. (3) as (4), and 
struck out former par. (2) which read as follows: "The 
authority to establish the program manager may be 
delegated to the Secretary of a military department, 
who may delegate the authority to the Under Secretary 
of that military department. The authority may not be 
further delegated.". 

2004— Subsec. (a)(2). Pub. L. 108-375, § 1084(d)(24)(A), in- 
serted "(42 U.S.C. 9620)" before period at end. 

Subsec. (c)(2). Pub. L. 108-375, § 1084(d)(24)(B), sub- 
stituted "(relating to settlements) of CBRCLA (42 
U.S.C. 9622)" for "of CERCLA (relating to settle- 
ments)". 

Subsec. (e). Pub. L. 108-375, § 1084(d)(24)(C), inserted 
"(42 U.S.C. 9619)" after "CERCLA". 

Subsec. (j)(2). Pub. L. 108-375, § 1084(d)(24)(D), sub- 
stituted "CERCLA" for "the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980". 

2002— Subsec. (a)(2). Pub. L. 107-314, § 313(c)(2), sub- 
stituted "CERCLA" for "the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (hereinafter in this chapter referred to as 
'CERCLA') (42 U.S.C. 9601 et seq.)". 

Subsec. (d). Pub. L. 107-314, § 2812(c)(1), substituted 
"Entities" for "Agencies" in heading. 

Subsec. (d)(1). Pub. L. 107-314, §§311(1), 2812(c)(2), sub- 
stituted "paragraph (3)" for "paragraph (2)", "any 
State or local government agency, any Indian tribe, or 
any nonprofit conservation organization" for "with 
any State or local government agency, or with any In- 
dian tribe,", and "the agency, Indian tribe, or organiza- 
tion" for "the agency". 

Subsec. (d)(2), (3). Pub. L. 107-314, §311(2), (3), added 
par. (2) and redesignated former par. (2) as (3). Former 
par. (3) redesignated (4). 

Subsec. (d)(4). Pub. L. 107-314, § 2812(c)(3), added par. 
(4) and struck out heading and text of former par. (4). 
Text read as follows: "In this subsection, the term 'In- 
dian tribe' has the meaning given such term in section 
101(36) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 
9601(36))." 

Pub. L. 107-314, §311(2), redesignated par. (3) as (4). 

Subsec. (i)(l). Pub. L. 107-217 substituted "sections 
3131 and 3133 of title 40" for "the Miller Act (40 U.S.C. 
270a et seq.)", "section 3134 of title 40" for "the Act of 
April 29, 1941 (40 U.S.C. 270e-270f)", and "sections 3131 
and 3133" for "the Miller Act". 

Subsec. (k). Pub. L. 107-314, §312, added subsec. (k). 

2001— Subsec. (j)(l). Pub. L. 107-107 struck out ", or 
after December 31, 1999" before period at end. 

1996— Subsec. (d). Pub. L. 104-201 substituted ", with 
any State or local government agency, or with any In- 
dian tribe," for ", or with any State or local govern- 
ment agency," in par. (1) and added par. (3). 

Pub. L. 104-106, § 1504(a)(1), made technical correction 
to directory language of Pub. L. 103-337, §322(1). See 
1994 Amendment note below. 

Pub. L. 104-106, § 321(a)(1), amended subsec. (d) gener- 
ally. Prior to amendment, subsec. (d) read as follows: 
"Services of Other Agencies. — 



"(1) IN general. — The Secretary may enter into 
agreements on a reimbursable basis with any other 
Federal agency, and on a reimbursable or other basis 
with any State or local government agency or any In- 
dian tribe, to obtain the services of that agency to as- 
sist the Secretary in carrying out any of the Sec- 
retary's responsibilities under this section. Services 
which may be obtained under this subsection include 
the identification, investigation, and cleanup of any 
off-site contamination possibly resulting from the re- 
lease of a hazardous substance or waste at a facility 
under the Secretary's jurisdiction. 

"(2) Definition. — In this subsection, the term 'In- 
dian tribe' has the meaning given such term in sec- 
tion 101(36) of the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980 (42 
U.S.C. 9601(36))." 

Subsec. (i)(l). Pub. L. 104-106, §4321(b)(22), substituted 
"Miller Act (40 U.S.C. 270a et seq.)" for "Act of August 
24, 1935 (40 U.S.C. 270a-270d), commonly referred to as 
the 'Miller Act'," and "the Miller Act" for "such Act of 
August 24, 1935". 

1994— Subsec. (d). Pub. L. 103-337, §322(1), as amended 
by Pub. L. 104-106, § 1504(a)(1), designated existing pro- 
visions as par. (1) and inserted par. (1) heading. 

Subsec. (d)(1). Pub. L. 103-337, §322(2), inserted "or 
any Indian tribe" after "any State or local government 
agency". 

Subsec. (d)(2). Pub. L. 103-337, §322(3), added par. (2). 

Subsec. (j)(l). Pub. L. 103-337, §323, substituted "De- 
cember 31, 1999" for "December 31, 1995". 

1993— Subsec. (j)(2). Pub. L. 103-35 substituted "(42 
U.S.C. 9619(g)) applies" for "applies (42 U.S.C. 9619(g))". 

1992— Subsec. (j). Pub. L. 102-484, §1052(35), substituted 
"December 5, 1991," for "the date of the enactment of 
the National Defense Authorization Act for Fiscal 
Years 1992 and 1993" in par. (1). 

Pub. L. 102-484, § 331(b), substituted "December 31, 
1995" for "December 31, 1992", designated existing pro- 
visions as par. (1), and added par. (2). 

1991— Subsecs. (h) to (j). Pub. L. 102-190 added subsecs. 
(h) to (j). 

1990— Subsecs. (f), (g). Pub. L. 101-510 added subsecs. 
(f) and (g). 

Effective Date of 1996 Amendment 

Section 1504(a) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Oct. 
5, 1994, and as if included in Pub. L. 103-337 as enacted. 

For effective date and applicability of amendment by 
section 4321(b)(22) of Pub. L. 104-106, see section 4401 of 
Pub. L. 104-106, set out as a note under section 2302 of 
this title. 

Prohibition on Disposing of Waste in Open-Air 
Burn Pits 

Pub. L. 111-84, div. A, title III, §317, Oct. 28, 2009, 123 
Stat. 2249, as amended by Pub. L. 112-81, div. A, title 
III, §316, Dec. 31, 2011, 125 Stat. 1358, provided that: 
"(a) Regulations. — 

"(1) IN general. — Not later than 120 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall prescribe regulations pro- 
hibiting the disposal of covered waste in open-air 
burn pits during contingency operations except in 
circumstances in which the Secretary determines 
that no alternative disposal method is feasible. Such 
regulations shall apply to contingency operations 
that are ongoing as of the date of the enactment of 
this Act, including Operation Iraqi Freedom and Op- 
eration Enduring Freedom, and to contingency oper- 
ations that begin after the date of the enactment of 
this Act. 

"(2) Notification. — In determining that no alter- 
native disposal method is feasible for an open-air 
burn pit pursuant to regulations prescribed under 
paragraph (1), the Secretary shall — 

"(A) not later than 30 days after such determina- 
tion is made, submit to the Committees on Armed 
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Services of the Senate and House of Representa- 
tives notice of such determination, including the 
circumstances, reasoning, and methodology that 
led to such determination; and 

"(B) after notice is given under subparagraph (A), 
for each subsequent 180-day-period during which 
covered waste is disposed of in the open-air burn pit 
covered by such notice, submit to the Committees 
on Armed Services of the Senate and House of Rep- 
resentatives the justifications of the Secretary for 
continuing to operate such open-air burn pit. 
"(b) Report. — Not later than 180 days after the date 
of the enactment of this Act [Oct. 28, 2009], the Sec- 
retary shall submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a re- 
port on the use of open-air burn pits by the United 
States Armed Forces. Such report shall include — 

"(1) an explanation of the situations and circum- 
stances under which open-air burn pits are used to 
dispose of waste during military exercises and oper- 
ations worldwide; 

"(2) a detailed description of the types of waste au- 
thorized to be burned in open-air burn pits; 

"(3) a plan through which the Secretary intends to 
develop and implement alternatives to the use of 
open-air burn pits; 

"(4) a copy of the regulations required to be pre- 
scribed by subsection (a); 

"(5) the health and environmental compliance 
standards the Secretary has established for military 
and contractor operations in Iraq and Afghanistan 
with regard to solid waste disposal, including an as- 
sessment of whether those standards are being met; 

"(6) a description of the environmental, health, and 
operational impacts of open-pit burning of plastics 
and the feasibility of including plastics in the regula- 
tions prescribed pursuant to subsection (a); and 

"(7) an assessment of the ability of existing medical 
surveillance programs to identify and track expo- 
sures to toxic substances that result from open-air 
burn pits, including recommendations for such 
changes to such programs as would be required to 
more accurately identify and track such exposures. 
"(c) Health Assessment Reports. — Not later than 
180 days after notice is due under subsection (a)(2), the 
Secretary shall submit to the Committees on Armed 
Services of the Senate and House of Representatives a 
health assessment report on each open-air burn pit at 
a location where at least 100 personnel have been em- 
ployed for 90 consecutive days or more. Each such re- 
port shall include each of the following: 

"(1) An epidemiological description of the short- 
term and long-term health risks posed to personnel in 
the area where the burn pit is located because of ex- 
posure to the open-air burn pit. 

"(2) A copy of the methodology used to determine 
the health risks described in paragraph (1). 

"(3) A copy of the assessment of the operational 
risks and health risks when making the determina- 
tion pursuant to subsection (a) that no alternative 
disposal method is feasible for the open-air burn pit. 
"(d) Definitions. — In this section: 

"(1) The term 'contingency operation' has the 
meaning given that term by section 101(a)(13) of title 
10, United States Code. 

"(2) The term 'covered waste' includes — 

"(A) hazardous waste, as defined by section 1004(5) 
of the Solid Waste Disposal Act (42 U.S.C. 6903(5)); 
"(B) medical waste; and 

"(C) other waste as designated by the Secretary." 

Purpose of Pub. L. 109-284 

Pub. L. 109-284, §1, Sept. 27, 2006, 120 Stat. 1211, pro- 
vided that: "The purpose of this Act [amending this 
section, sections 107 and 210 of Title 23, Highways, sec- 
tion 1499 of Title 28, Judiciary and Judicial Procedure, 
sections 2301, 20908, 40103, 70912, 150511, 151303, 153513, 
220104, 220501, 220505, 220506, 220509, 220511, 220512, and 
220521 of Title 36, Patriotic and National Observances, 
Ceremonies, and Organizations, and sections 522, 552, 



554, 581, 593, 611, 3131, 3133, 3141, 3142, 3701, 3702, 3704, 
6111, 8104, 8105, 8501, 8502, 8711, 8712, 8722, 9302, 14308, and 
17504 of Title 40, Public Buildings, Property, and 
Works] is to make technical corrections to the United 
States Code relating to cross references, typographical 
errors, and stylistic matters." 

Formerly Utilized Sites Remedial Action Program 

Pub. L. 106-398, §1 [div. C, title XXXI, §3138], Oct. 30, 
2000, 114 Stat. 1654, 1654A-461, provided that: 

"(a) Contingent Limitation on Availability of 
Funds for Certain Travel Expenses. — Effective No- 
vember 1, 2001, but subject to subsection (b), no funds 
authorized to be appropriated or otherwise made avail- 
able by this or any other Act for the Department of En- 
ergy or the Department of the Army may be obligated 
or expended for travel by — 

"(1) the Secretary of Energy or any officer or em- 
ployee of the Office of the Secretary of Energy; or 

"(2) the Chief of Engineers. 
"(b) Effective Date. — The limitation in subsection 
(a) shall not take effect if before November 1, 2001, both 
of the following certifications are submitted to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives]: 

"(1) A certification by the Secretary of Energy that 
the Department of Energy is in compliance with the 
requirements of section 3131 of the National Defense 
Authorization Act for Fiscal Year 2000 (Public Law 
106-65; 113 Stat. 925; 10 U.S.C. 2701 note). 

"(2) A certification by the Chief of Engineers that 
the Corps of Engineers is in compliance with the re- 
quirements of that section. 

"(c) Termination. — If the limitation in subsection (a) 
takes effect, the limitation shall cease to be in effect 
when both certifications referred to in subsection (b) 
have been submitted to the congressional defense com- 
mittees." 

Pub. L. 106-65, div. C, title XXXI, §3131, Oct. 5, 1999, 
113 Stat. 925, provided that: "Notwithstanding any 
other provision of law, no funds authorized to be appro- 
priated or otherwise made available by this Act [see 
Tables for classification], or by any Act authorizing ap- 
propriations for the military activities of the Depart- 
ment of Defense or the defense activities of the Depart- 
ment of Energy for a fiscal year after fiscal year 2000, 
may be obligated or expended to conduct treatment, 
storage, or disposal activities at any site designated as 
a site under the Formerly Utilized Site Remedial Ac- 
tion Program as of the date of the enactment of this 
Act [Oct. 5, 1999]." 

Pub. L. 106-60, title VI, §611, Sept. 29, 1999, 113 Stat. 
502, provided that: 

"(a) The Secretary of the Army, acting through the 
Chief of Engineers, in carrying out the program known 
as the Formerly Utilized Sites Remedial Action Pro- 
gram, shall undertake the following functions and ac- 
tivities to be performed at eligible sites where remedi- 
ation has not been completed: 

"(1) Sampling and assessment of contaminated 

areas. 

"(2) Characterization of site conditions. 
"(3) Determination of the nature and extent of con- 
tamination. 

"(4) Selection of the necessary and appropriate re- 
sponse actions as the lead Federal agency. 
"(5) Cleanup and closeout of sites. 
"(6) Any other functions and activities determined 
by the Secretary of the Army, acting through the 
Chief of Engineers, as necessary for carrying out that 
program, including the acquisition of real estate in- 
terests where necessary, which may be transferred 
upon completion of remediation to the administra- 
tive jurisdiction of the Secretary of Energy. 
"(b) Any response action under that program by the 
Secretary of the Army, acting through the Chief of En- 
gineers, shall be subject to the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 
1980 (42 U.S.C. 9601 et seq.) (in this section referred to 
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as 'CERCLA'), and the National Oil and Hazardous Sub- 
stances Pollution Contingency Plan (40 CFR 300). 

"(c) Any sums recovered under CERCLA or other au- 
thority from a liable party, contractor, insurer, surety, 
or other person for any expenditures by the Army Corps 
of Engineers or the Department of Energy for response 
actions under that program shall be credited to the 
amounts made available to carry out that program and 
shall be available until expended for costs of response 
actions for any eligible site. 

"(d) The Secretary of Energy may exercise the au- 
thority under section 168 of the Atomic Energy Act of 
1954 (42 U.S.C. 2208) to make payments in lieu of taxes 
for federally owned property at which activities under 
that program are carried out, regardless of which Fed- 
eral agency has administrative jurisdiction over the 
property and notwithstanding any reference to 'the ac- 
tivities of the Commission' in that section. 

"(e) This section does not alter, curtail, or limit the 
authorities, functions, or responsibilities of other agen- 
cies under CERCLA or, except as stated in this section, 
under the Atomic Energy Act of 1954 (42 U.S.C. 2011 et 
seq.). 

"(f) This section shall apply to fiscal year 2000 and 
each succeeding fiscal year." 

Settlement op Claims of Foreign Governments for 
Environmental Cleanup op Overseas Sites For- 
merly Used by Department op Defense 

Pub. L. 105-261, div. A, title HI, §321, Oct. 17, 1998, 112 
Stat. 1962, provided that: 

"(a) Notice of Negotiations. — The President shall 
notify Congress before entering into any negotiations 
for the ex-gratia settlement of the claims of a govern- 
ment of another country against the United States for 
environmental cleanup of sites in that country that 
were formerly used by the Department of Defense. 

"(b) Authorization Required for Use of Funds for 
Payment of Settlement. — No funds may be used for 
any payment under an ex-gratia settlement of any 
claims described in subsection (a) unless the use of the 
funds for that purpose is specifically authorized by law 
or international agreement, including a treaty." 

Recovery and Sharing of Costs of Environmental 
Restoration at Department op Defense Sites 

Pub. L. 105-85, div. A, title III, §348, Nov. 18, 1997, 111 
Stat. 1689, provided that: 

"(a) Regulations.— Not later than March 1, 1998, the 
Secretary of Defense shall prescribe regulations con- 
taining the guidelines and requirements described in 
subsections (b) and (c). 

"(b) Guidelines. — (1) The regulations prescribed 
under subsection (a) shall contain uniform guidelines 
for the military departments and defense agencies con- 
cerning the cost-recovery and cost-sharing activities of 
those departments and agencies. 

"(2) The Secretary shall take appropriate actions to 
ensure the implementation of the guidelines. 

"(c) Requirements. — The regulations prescribed 
under subsection (a) shall contain requirements for the 
Secretaries of the military departments and the heads 
of defense agencies to — 

"(1) obtain all data that is relevant for purposes of 
cost-recovery and cost-sharing activities; and 

"(2) identify any negligence or other misconduct 
that may preclude indemnification or reimbursement 
by the Department of Defense for the costs of envi- 
ronmental restoration at a Department site or justify 
the recovery or sharing of costs associated with such 
restoration. 

"(d) Definition. — In this section, the term 'cost-re- 
covery and cost-sharing activities' means activities 
concerning — 

"(1) the recovery of the costs of environmental res- 
toration at Department of Defense sites from con- 
tractors of the Department and other private parties 
that contribute to environmental contamination at 
such sites; and 



"(2) the sharing of the costs of such restoration 
with such contractors and parties." 

Pilot Program for Sale of Air Pollution Emission 
Reduction Incentives 

Pub. L. 107-107, div. A, title III, § 316(b), Dec. 28, 2001, 
115 Stat. 1053, directed the Secretary of Defense to pre- 
pare a report concerning the operation of the pilot pro- 
gram for the sale of economic incentives for the reduc- 
tion of emission of air pollutants attributable to mili- 
tary facilities, as authorized by section 351 of Pub. L. 
105-85, formerly set out below, and to submit the report 
to the Congress not later than Mar. 1, 2003. 

Pub. L. 105-85, div. A, title III, §351, Nov. 18, 1997, 111 
Stat. 1692, as amended by Pub. L. 106-65, div. A, title 
III, §325, Oct. 5, 1999, 113 Stat. 563; Pub. L. 107-107, div. 
A, title III, § 316(a), Dec. 28, 2001, 115 Stat. 1053, author- 
ized the Secretary of Defense, until Sept. 30, 2003, to 
carry out a pilot program to assess the feasibility and 
advisability of the sale of economic incentives for the 
reduction of emission of air pollutants attributable to 
a facility of a military department. 

Authority To Develop and Implement Land Use 
Plans for Defense Environmental Restoration 
Program 

Section 325 of Pub. L. 104-201 provided that: 

"(a) Authority. — The Secretary of Defense may, to 
the extent possible and practical, develop and imple- 
ment, as part of the Defense Environmental Restora- 
tion Program provided for in chapter 160 of title 10, 
United States Code, a land use plan for any defense site 
selected by the Secretary under subsection (b). 

"(b) Selection of Sites.— The Secretary may select 
up to 10 defense sites, from among sites where the Sec- 
retary is planning or implementing environmental res- 
toration activities, for which land use plans may be de- 
veloped under this section. 

"(c) Requirement To Consult With Review Commit- 
tee or Advisory Board. — In developing a land use plan 
under this section, the Secretary shall consult with a 
technical review committee established pursuant to 
section 2705(c) of title 10, United States Code, a restora- 
tion advisory board established pursuant to section 
2705(d) of such title, a local land use redevelopment au- 
thority, or another appropriate State agency. 

"(d) 50-Year Planning Period. — A land use plan de- 
veloped under this section shall cover a period of at 
least 50 years. 

"(e) Implementation. — For each defense site for 
which the Secretary develops a land use plan under this 
section, the Secretary shall take into account the land 
use plan in selecting and implementing, in accordance 
with applicable law, environmental restoration activi- 
ties at the site. 

"(f) Deadlines. — For each defense site for which the 
Secretary intends to develop a land use plan under this 
section, the Secretary shall develop a draft land use 
plan by October 1, 1997, and a final land use plan by 
March 15, 1998. 

"(g) Definition op Defense Site. — For purposes of 
this section, the term 'defense site' means (A) any 
building, structure, installation, equipment, pipe or 
pipeline (including any pipe into a sewer or publicly 
owned treatment works), well, pit, pond, lagoon, im- 
poundment, ditch, landfill, storage container, motor 
vehicle, rolling stock, or aircraft under the jurisdiction 
of the Department of Defense, or (B) any site or area 
under the jurisdiction of the Department of Defense 
where a hazardous substance has been deposited, 
stored, disposed of, or placed, or otherwise come to be 
located; but does not include any consumer product in 
consumer use or any vessel. 

"(h) Report. — In the annual report required under 
[former] section 2706(a) of title 10, United States Code, 
the Secretary shall include information on the land use 
plans developed under this section and the effect such 
plans have had on environmental restoration activities 
at the defense sites where they have been implemented. 
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The annual report submitted in 1999 shall include rec- 
ommendations on whether such land use plans should 
be developed and implemented throughout the Depart- 
ment of Defense. 

"(i) Savings Provisions. — (1) Nothing in this section, 
or in a land use plan developed under this section with 
respect to a defense site, shall be construed as requir- 
ing any modification to a land use plan that was devel- 
oped before the date of the enactment of this Act [Sept. 
23, 1996]. 

"(2) Nothing in this section may be construed to af- 
fect statutory requirements for an environmental res- 
toration or waste management activity or project or to 
modify or otherwise affect applicable statutory or reg- 
ulatory environmental restoration and waste manage- 
ment requirements, including substantive standards in- 
tended to protect public health and the environment, 
nor shall anything in this section be construed to pre- 
empt or impair any local land use planning or zoning 
authority or State authority." 

Fiscal Year 1996 Restrictions on Reimbursements 
Under Agreements for Services of Other Agencies 

Section 321(a)(2) of Pub. L. 104-106, as amended by 
Pub. L. 105-85, div. A, title X, § 1073(d)(1)(A), Nov. 18, 
1997, 111 Stat. 1905, provided that: 

"(A) Except as provided in subparagraph (B), the 
total amount of funds available for reimbursements 
under agreements entered into under section 2701(d) of 
title 10, United States Code, as amended by paragraph 
(1), in fiscal year 1996 may not exceed $10,000,000. 

"(B) The Secretary of Defense may pay in fiscal year 
1996 an amount for reimbursements under agreements 
referred to in subparagraph (A) in excess of the amount 
specified in that subparagraph for that fiscal year if— 
"(i) the Secretary certifies to Congress that the 
payment of the amount under this subparagraph is 
essential for the management of the Defense Environ- 
mental Restoration Program under chapter 160 of 
title 10, United States Code; and 

"(ii) a period of 60 days has expired after the date 
on which the certification is received by Congress." 

Environmental Education and Training Program 
for Defense Personnel 

Section 328 of Pub. L. 103-337 provided that: 
"(a) Establishment. — The Secretary of Defense shall 
establish and conduct an education and training pro- 
gram for members of the Armed Forces and civilian 
employees of the Department of Defense whose respon- 
sibilities include planning or executing the environ- 
mental mission of the Department. The Secretary shall 
conduct the program to ensure that such members and 
employees obtain and maintain the knowledge and 
skill required to comply with existing environmental 
laws and regulations. 

"(b) Identification of Military Facilities With En- 
vironmental Training Expertise. — As part of the pro- 
gram, the Secretary may identify military facilities 
that have existing expertise (or the capacity to develop 
such expertise) in conducting education and training 
activities in various environmental disciplines. In the 
case of a military facility identified under this sub- 
section, the Secretary should encourage the use of the 
facility by members and employees referred to in sub- 
section (a) who are not under the jurisdiction of the 
military department operating the facility." 

Grants to Institutions of Higher Education To 
Provide Education and Training in Environ- 
mental Restoration to Dislocated Defense 
Workers and Young Adults 

Pub. L. 103-160, div. A, title XIII, §1333, Nov. 30, 1993, 
107 Stat. 1798, as amended by Pub. L. 103-337, div. A, 
title X, §1070(b)(ll), Oct. 5, 1994, 108 Stat. 2857; Pub. L. 
105-244, title I, § 102(a)(2)(D), Oct. 7, 1998, 112 Stat. 1617; 
Pub. L. 105-277, div. A, § 101(f) [title VIII, § 405(d)(8), 
(f)(7)], Oct. 21, 1998, 112 Stat. 2681-337, 2681-420, 2681-430; 
Pub. L. 109-163, div. A, title X, § 1056(a)(2), Jan. 6, 2006, 
119 Stat. 3438, provided that: 



"(a) Grant Program Authorized. — (1) The Secretary 
of Defense may establish a program to provide dem- 
onstration grants to institutions of higher education to 
assist such institutions in providing education and 
training in environmental restoration and hazardous 
waste management to eligible dislocated defense work- 
ers and young adults described in subsection (d). The 
Secretary shall award the grants pursuant to a merit- 
based selection process. 

"(2) A grant provided under this subsection may 
cover a period of not more than three fiscal years, ex- 
cept that the payments under the grant for the second 
and third fiscal year shall be subject to the approval of 
the Secretary and to the availability of appropriations 
to carry out this section in that fiscal year. 

"(b) Application. — To be eligible for a grant under 
subsection (a), an institution of higher education shall 
submit an application to the Secretary at such time, in 
such form, and containing such information as the Sec- 
retary may require. The application shall include the 
following: 

"(1) An assurance by the institution of higher edu- 
cation that it will use the grant to supplement and 
not supplant non-Federal funds that would otherwise 
be available for the education and training activities 
funded by the grant. 

"(2) A proposal by the institution of higher edu- 
cation to provide expertise, training, and education 
in hazardous materials and waste management and 
other environmental fields applicable to defense man- 
ufacturing sites and Department of Defense and De- 
partment of Energy defense facilities. 
"(c) Use of Grant Funds. — (1) An institution of high- 
er education receiving a grant under subsection (a) 
shall use the grant to establish a consortium consisting 
of the institution and one or more of each of the enti- 
ties described in paragraph (2) for the purpose of estab- 
lishing and conducting a program to provide education 
and training in environmental restoration and waste 
management to eligible individuals described in sub- 
section (d). To the extent practicable, the Secretary 
shall authorize the consortium to use a military instal- 
lation closed or selected to be closed under a base clo- 
sure law in providing on-site basic skills training to 
participants in the program. 

"(2) The entities referred to in paragraph (1) are the 
following: 

"(A) Appropriate State and local agencies. 

"(B) local [sic] workforce investment boards estab- 
lished under section 117 of the Workforce Investment 
Act of 1998 [29 U.S.C. 2832]. 

"(C) Community-based organizations (as defined in 
section 4(5) of such Act (29 U.S.C. 1503(5)). 

"(D) Businesses. 

"(E) Organized labor. 

"(F) Other appropriate educational institutions. 
"(d) Eligible Individuals. — A program established or 
conducted using funds provided under subsection (a) 
may provide education and training in environmental 
restoration and waste management to — 

"(1) individuals who have been terminated or laid 
off from employment (or have received notice of ter- 
mination or lay off) as a consequence of reductions in 
expenditures by the United States for defense, the 
cancellation, termination, or completion of a defense 
contract, or the closure or realignment of a military 
installation under a base closure law, as determined 
in accordance with regulations prescribed by the Sec- 
retary; or 

"(2) individuals who have attained the age of 16 but 
not the age of 25. 

"(e) Elements of Education and Training Pro- 
gram. — In establishing or conducting an education and 
training program using funds provided under sub- 
section (a), the institution of higher education shall 
meet the following requirements: 

"(1) The institution of higher education shall estab- 
lish and provide a work-based learning system con- 
sisting of education and training in environmental 
restoration — 
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"(A) which may include basic educational 
courses, on-site basic skills training, and mentor 
assistance to individuals described in subsection (d) 
who are participating in the program; and 

"(B) which may lead to the awarding of a certifi- 
cate or degree at the institution of higher edu- 
cation. 

"(2) The institution of higher education shall un- 
dertake outreach and recruitment efforts to encour- 
age participation by eligible individuals in the edu- 
cation and training program. 

"(3) The institution of higher education shall select 
participants for the education and training program 
from among eligible individuals described in para- 
graph (1) or (2) of subsection (d). 

"(4) To the extent practicable, in the selection of 
young adults described in subsection (d)(2) to partici- 
pate in the education and training program, the insti- 
tution of higher education shall give priority to those 
young adults who — 

"(A) have not attended and are otherwise un- 
likely to be able to attend an institution of higher 
education; or 

"(B) have, or are members of families who have, 
received a total family income that, in relation to 
family size, is not in excess of the higher of — 

"(i) the official poverty line (as defined by the 
Office of Management and Budget, and revised an- 
nually in accordance with section 673(2) of the 
Omnibus Budget Reconciliation Act of 1981 (42 
U.S.C. 9902(2))); or 

"(ii) 70 percent of the lower living standard in- 
come level. 

"(5) To the extent practicable, the institution of 
higher education shall select instructors for the edu- 
cation and training program from institutions of 
higher education, appropriate community programs, 
and industry and labor. 

"(6) To the extent practicable, the institution of 
higher education shall consult with appropriate Fed- 
eral, State, and local agencies carrying out environ- 
mental restoration programs for the purpose of 
achieving coordination between such programs and 
the education and training program conducted by the 
consortium. 

"(f) Selection op Grant Recipients. — To the extent 
practicable, the Secretary shall provide grants to insti- 
tutions of higher education under subsection (a) in a 
manner which will equitably distribute such grants 
among the various regions of the United States. 

"(g) Limitation on Amount op Grant to a Single Re- 
cipient. — The amount of a grant under subsection (a) 
that may be made to a single institution of higher edu- 
cation in a fiscal year may not exceed Vs of the amount 
made available to provide grants under such subsection 
for that fiscal year. 

"(h) Reporting Requirements. — (1) The Secretary 
may provide a grant to an institution of higher edu- 
cation under subsection (a) only if the institution 
agrees to submit to the Secretary, in each fiscal year 
in which the Secretary makes payments under the 
grant to the institution, a report containing — 

"(A) a description and evaluation of the education 

and training program established by the consortium 

formed by the institution under subsection (c); and 
"(B) such other information as the Secretary may 

reasonably require. 

"(2) Not later than 18 months after the date of the en- 
actment of this Act [Nov. 30, 1993], the Secretary shall 
submit to the President and Congress an interim report 
containing — 

"(A) a compilation of the information contained in 
the reports received by the Secretary from each insti- 
tution of higher education under paragraph (1); and 

"(B) an evaluation of the effectiveness of the dem- 
onstration grant program authorized by this section. 
"(3) Not later than January 1, 1997, the Secretary 
shall submit to the President and Congress a final re- 
port containing — 

"(A) a compilation of the information described in 
the interim report; and 



"(B) a final evaluation of the effectiveness of the 
demonstration grant program authorized by this sec- 
tion, including a recommendation as to the feasibil- 
ity of continuing the program, 
"(i) Definitions. — For purposes of this section: 

"(1) Base closure law. — The term 'base closure 
law' has the meaning given such term in section 
101(a)(17) of title 10, United States Code. 

"(2) Environmental restoration. — The term 'envi- 
ronmental restoration' means actions taken consist- 
ent with a permanent remedy to prevent or minimize 
the release of hazardous substances into the environ- 
ment so that such substances do not migrate to cause 
substantial danger to present or future public health 
or welfare or the environment. 

"(3) Institution op higher education. — The term 
'institution of higher education' has the meaning 
given such term in section 101 of the Higher Edu- 
cation Act of 1965 [20 U.S.C. 1001]. 

"(4) Secretary. — The term 'Secretary' means the 
Secretary of Defense. 

"(j) Conforming Repeal. — Section 4452 of the Defense 
Conversion, Reinvestment, and Transition Assistance 
Act of 1992 (division D of Public Law 102-484; 10 U.S.C. 
2701 note) is repealed." 

Environmental Education Opportunities Program 

Pub. L. 103-160, div. A, title XIII, §1334, Nov. 30, 1993, 
107 Stat. 1801, as amended by Pub. L. 105-244, title I, 
§ 102(a)(2)(E), Oct. 7, 1998, 112 Stat. 1617, provided that: 
"(a) Authority. — The Secretary of Defense, in con- 
sultation with the Secretary of Energy and the Admin- 
istrator of the Environmental Protection Agency, may 
establish a scholarship program in order to enable eli- 
gible individuals described in subsection (d) to under- 
take the educational training or activities relating to 
environmental engineering, environmental sciences, or 
environmental project management in fields related to 
hazardous waste management and cleanup described in 
subsection (b) at the institutions of higher education 
described in subsection (c). 

"(b) Educational Training or Activities. — (1) The 
program established under subsection (a) shall be lim- 
ited to educational training or activities related to — 

"(A) site remediation; 

"(B) site characterization; 

"(C) hazardous waste management; 

"(D) hazardous waste reduction; 

"(E) recycling; 

"(F) process and materials engineering; 

"(G) training for positions related to environmental 
engineering, environmental sciences, or environ- 
mental project management (including training for 
management positions); and 

"(H) environmental engineering with respect to the 
construction of facilities to address the items de- 
scribed in subparagraphs (A) through (G). 
"(2) The program established under subsection (a) 
shall be limited to educational training or activities 
designed to enable individuals to achieve specialization 
in the following fields: 

"(A) Earth sciences. 

"(B) Chemistry. 

"(C) Chemical Engineering. 

"(D) Environmental engineering. 

"(E) Statistics. 

"(F) Toxicology. 

"(G) Industrial hygiene. 

"(H) Health physics. 

"(I) Environmental project management. 
"(c) Eligible Institutions of Higher Education. — 
Scholarship funds awarded under this section shall be 
used by individuals awarded scholarships to enable 
such individuals to attend institutions of higher edu- 
cation associated with hazardous substance research 
centers to enable such individuals to undertake a pro- 
gram of educational training or activities described in 
subsection (b) that leads to an undergraduate degree, a 
graduate degree, or a degree or certificate that is sup- 
plemental to an academic degree. 
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"(d) Eligible Individuals.— Individuals eligible for 
scholarships under the program established under sub- 
section (a) are the following: 

"(1) Any member of the Armed Forces who — 

"(A) was on active duty or full-time National 
Guard duty on September 30, 1990; 

"(B) during the 5-year period beginning on that 
date — 

"(i) is involuntarily separated (as defined in 
section 1141 of title 10, United States Code) from 
active duty or full-time National Guard duty; or 

"(ii) is separated from active duty or full-time 
National Guard duty pursuant to a special separa- 
tion benefits program under section 1174a of title 
10, United States Code, or the voluntary separa- 
tion incentive program under section 1175 of that 
title; and 

"(C) is not entitled to retired or retainer pay inci- 
dent to that separation. 

"(2) Any civilian employee of the Department of 
Energy or the Department of Defense (other than an 
employee referred to in paragraph (3)) who — 

"(A) is terminated or laid off from such employ- 
ment during the five-year period beginning on Sep- 
tember 30, 1990, as a result of reductions in defense- 
related spending (as determined by the appropriate 
Secretary); and 

"(B) is not entitled to retired or retainer pay inci- 
dent to that termination or lay off. 
"(3) Any civilian employee of the Department of 
Defense whose employment at a military installation 
approved for closure or realignment under a base clo- 
sure law is terminated as a result of such closure or 
realignment. 

"(e) Award op Scholarship.— (1)(A) The Secretary of 
Defense shall award scholarships under this section to 
such eligible individuals as the Secretary determines 
appropriate pursuant to regulations or policies promul- 
gated by the Secretary. 

"(B) In awarding a scholarship under this section, the 
Secretary shall — 

"(i) take into consideration the extent to which the 
qualifications and experience of the individual apply- 
ing for the scholarship prepared such individual for 
the educational training or activities to be under- 
taken; and 

"(ii) award a scholarship only to an eligible individ- 
ual who has been accepted for enrollment in the insti- 
tution of higher education described in subsection (c) 
and providing the educational training or activities 
for which the scholarship assistance is sought. 
"(2) The Secretary of Defense shall determine the 
amount of the scholarships awarded under this section, 
except that the amount of scholarship assistance 
awarded to any individual under this section may not 
exceed — 

"(A) $10,000 in any 12-month period; and 
"(B) a total of $20,000. 

"(f) Application; Period for Submission. — (1) Each 
individual desiring a scholarship under this section 
shall submit an application to the Secretary of Defense 
in such manner and containing or accompanied by such 
information as the Secretary may reasonably require. 

"(2) A member of the Armed Forces described in sub- 
section (d)(1) who desires to apply for a scholarship 
under this section shall submit an application under 
this subsection not later than 180 days after the date of 
the separation of the member. In the case of members 
described in subsection (d)(1) who were separated before 
the date of the enactment of this Act [Nov. 30, 1993], the 
Secretary shall accept applications from these mem- 
bers submitted during the 180-day period beginning on 
the date of the enactment of this Act. 

"(3) A civilian employee described in paragraph (2) or 
(3) of subsection (d) who desires to apply for a scholar- 
ship under this section, but who receives no prior no- 
tice of such termination or lay off, may submit an ap- 
plication under this subsection at any time after such 
termination or lay off. A civilian employee described in 
paragraph (1) or (2) of subsection (d) who receives a no- 



tice of termination or lay off shall submit an applica- 
tion not later than 180 days before the effective date of 
the termination or lay off. In the case of employees de- 
scribed in such paragraphs who were terminated or laid 
off before the date of the enactment of this Act [Nov. 
30, 1993], the Secretary shall accept applications from 
these employees submitted during the 180-day period 
beginning on the date of the enactment of this Act. 

"(g) Repayment. — (1) Any individual receiving schol- 
arship assistance from the Secretary of Defense under 
this section shall enter into an agreement with the 
Secretary under which the individual agrees to pay to 
the United States the total amount of the scholarship 
assistance provided to the individual by the Secretary 
under this section, plus interest at the rate prescribed 
in paragraph (4), if the individual does not complete the 
educational training or activities for which such assist- 
ance is provided. 

"(2) If an individual fails to pay to the United States 
the total amount required pursuant to paragraph (1), 
including the interest, at the rate prescribed in para- 
graph (4), the unpaid amount shall be recoverable by 
the United States from the individual or such individ- 
ual's estate by — 

"(A) in the case of an individual who is an employee 
of the United States, set off against accrued pay, 
compensation, amount of retirement credit, or other 
amount due the employee from the United States; 
and 

"(B) such other method as is provided by law for 

the recovery of amounts owing to the United States. 

"(3) The Secretary of Defense may waive in whole or 
in part a required repayment under this subsection if 
the Secretary determines that the recovery would be 
against equity and good conscience or would be con- 
trary to the best interests of the United States. 

"(4) The total amount of scholarship assistance pro- 
vided to an individual under this section, for purposes 
of repayment under this subsection, shall bear interest 
at the applicable rate of interest under section 427A(c) 
of the Higher Education Act of 1965 (20 U.S.C. 1077a(c)). 

"(h) Coordination of Benefits. — Any scholarship as- 
sistance provided to an individual under this section 
shall be taken into account in determining the eligi- 
bility of the individual for Federal student financial as- 
sistance provided under title IV of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1070 et seq. [and 42 U.S.C. 
2751 et seq.]). 

"(i) Report to Congress. — Not later than January 1, 
1995, the Secretary of Defense, in consultation with the 
Secretary of Energy and the Administrator of the Envi- 
ronmental Protection Agency, shall submit to the Con- 
gress a report describing the activities undertaken 
under the program authorized by subsection (a) and 
containing recommendations for future activities 
under the program. 

"(j) Funding. — (1) To carry out the scholarship pro- 
gram authorized by subsection (a), the Secretary of De- 
fense may use the unobligated balance of funds made 
available pursuant to section 4451(k) of the National 
Defense Authorization Act for Fiscal Year 1993 (Public 
Law 102-484; 10 U.S.C. 2701 note) for fiscal year 1993 for 
environmental scholarship and fellowship programs for 
the Department of Defense. 

"(2) The cost of carrying out the program authorized 
by subsection (a) may not exceed $8,000,000 in any fiscal 
year. 

"(k) Definitions. — For purposes of this section: 

"(1) The term 'base closure law' means the follow- 
ing: 

"(A) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Pub- 
lic Law 100-526; 10 U.S.C. 2687 note). 

"(B) The Defense Base Closure and Realignment 
Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note). 

"(2) The term 'hazardous substance research cen- 
ters' means the hazardous substance research centers 
described in section 311(d) of the Comprehensive En- 
vironmental Response, Compensation, and Liability 
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Act of 1980 (42 U.S.C. 9660(d)). Such term includes the 
Great Plains and Rocky Mountain Hazardous Sub- 
stance Research Center, the Northeast Hazardous 
Substance Research Center, the Great Lakes and 
Mid-Atlantic Hazardous Substance Research Center, 
the South and Southwest Hazardous Substance Re- 
search Center, and the Western Region Hazardous 
Substance Research Center. 

"(3) The term 'institution of higher education' has 
the same meaning given such term in section 101 of 
the Higher Education Act of 1965 [20 U.S.C. 1001]." 

Training and Employment of Department of De- 
fense Employees To Carry Out Environmental 
Restoration at Military Installations To Be 
Closed 

Pub. L. 103-160, div. A, title XIII, §1335, Nov. 30, 1993, 
107 Stat. 1804, provided that: 

"(a) Training Program.— The Secretary of Defense 
may establish a program to provide such training to el- 
igible civilian employees of the Department of Defense 
as the Secretary considers to be necessary to qualify 
such employees to carry out environmental assess- 
ment, remediation, and restoration activities (includ- 
ing asbestos abatement) at military installations 
closed or to be closed. 

"(b) Employment of Graduates. — In the case of eli- 
gible civilian employees of the Department of Defense 
who successfully complete the training program estab- 
lished pursuant to subsection (a), the Secretary may — 
"(1) employ such employees to carry out environ- 
mental assessment, remediation, and restoration ac- 
tivities at military installations referred to in sub- 
section (a); or 

"(2) require, as a condition of a contract for the pri- 
vate performance of such activities at such an instal- 
lation, the contractor to be engaged in carrying out 
such activities to employ such employees. 
"(c) Eligible Employees. — Eligibility for selection to 
participate in the training program under subsection 
(a) shall be limited to those civilian employees of the 
Department of Defense whose employment would be 
terminated by reason of the closure of a military in- 
stallation if not for the selection of the employees to 
participate in the training program. 

"(d) Priority in Training and Employment. — The 
Secretary shall give priority in providing training and 
employment under this section to eligible civilian em- 
ployees employed at a military installation the closure 
of which will directly result in the termination of the 
employment of at least 1,000 civilian employees of the 
Department of Defense. 

"(e) Effect on Other Environmental Require- 
ments. — Nothing in this section shall be construed to 
revise or modify any requirement established under 
Federal or State law relating to environmental assess- 
ment, remediation, or restoration activities at military 
installations closed or to be closed." 

Cooperative Agreements and Grants To Implement 
Legacy Resource Management Program 

Pub. L. 103-139, title II, Nov. 11, 1993, 107 Stat. 1422, 
provided in part: "That notwithstanding the provisions 
of the Federal Cooperative Grant and Agreement Act of 
1977 (31 U.S.C. 6303-6308), the Department of Defense 
may hereafter negotiate and enter into cooperative 
agreements and grants with public and private agen- 
cies, organizations, institutions, individuals or other 
entities to implement the purposes of the Legacy Re- 
source Management Program". 

Pilot Program for Expedited Environmental 
Response Actions 

Pub. L. 102-484, div. A, title III, §323, Oct. 23, 1992, 106 
Stat. 2365, provided that: 

"(a) Establishment. — The Secretary of Defense shall 
establish a pilot program to expedite the performance 
of on-site environmental restoration at — 

"(1) military installations scheduled for closure 

under title II of the Defense Authorization Amend- 



ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 2687 note); 

"(2) military installations scheduled for closure 
under the Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note); and 

"(3) facilities for which the Secretary is responsible 
under the Defense Environmental Restoration Pro- 
gram established under section 2701 of title 10, United 
States Code. 

"(b) Selection of Installations and Facilities. — (1) 
For participation in the pilot program, the Secretary 
shall select — 

"(A) 2 military installations referred to in sub- 
section (a)(1); 

"(B) 4 military installations referred to in sub- 
section (a)(2), consisting of — 

"(i) 2 military installations scheduled for closure 
as of the date of the enactment of this Act [Oct. 23, 
1992]; and 

"(ii) 2 military installations included in the list 
transmitted by the Secretary no later than April 
15, 1993, pursuant to section 2903(c)(1) of the Defense 
Base Closure and Realignment Act of 1990 [Pub. L. 
101-510] (10 U.S.C. 2687 note) and recommended in a 
report transmitted by the President in that year 
pursuant to section 2903(e) of such Act and for 
which a joint resolution disapproving such recom- 
mendations is not enacted by the deadline set forth 
in section 2904(b) of such Act [10 U.S.C. 2687 note]; 
and 

"(C) not less than 4 facilities referred to in sub- 
section (a)(3) with respect to each military depart- 
ment. 

"(2)(A) Except as provided in subparagraph (B), the 
selections under paragraph (1) shall be made not later 
than 60 days after the date of the enactment of this 
Act. 

"(B) The selections under paragraph (1) of military 
installations described in subparagraph (B)(ii) of such 
paragraph shall be made not later than 60 days after 
the date on which the deadline (set forth in section 
2904(b) of such Act) for enacting a joint resolution of 
disapproval with respect to the report transmitted by 
the President has passed. 

"(3) The installations and facilities selected under 
paragraph (1) shall be representative of— 

"(A) a variety of the environmental restoration ac- 
tivities required for facilities under the Defense Envi- 
ronmental Restoration Program and for military in- 
stallations scheduled for closure under the Defense 
Authorization Amendments and Base Closure and Re- 
alignment Act (10 U.S.C. 2687 note) [see Short Title of 
1988 Amendment note under 10 U.S.C. 2687] and the 
Defense Base Closure and Realignment Act of 1990 (10 
U.S.C. 2687 note); and 

"(B) the different sizes of such environmental res- 
toration activities to provide, to the maximum ex- 
tent practicable, opportunities for the full range of 
business sizes to enter into environmental restora- 
tion contracts with the Department of Defense and 
with prime contractors to perform activities under 
the pilot program. 

"(c) Execution of Program.— Subject to subsection 
(d), and to the maximum extent possible, the Secretary 
shall, in order to eliminate redundant tasks and to ac- 
celerate environmental restoration at military instal- 
lations, use the authorities granted in existing law to 
carry out the pilot program, including — 

"(1) the development and use of innovative con- 
tracting techniques; 

"(2) the use of all reasonable and appropriate meth- 
ods to expedite necessary Federal and State adminis- 
trative decisions, agreements, and concurrences; and 
"(3) the use (including any necessary request for 
the use) of existing authorities to ensure that envi- 
ronmental restoration activities under the pilot pro- 
gram are conducted expeditiously, with particular 
emphasis on activities that may be conducted in ad- 
vance of any final plan for environmental restora- 
tion. 
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"(d) Program Principles.— The Secretary shall carry 
out the pilot program consistent with the following- 
principles: 

"(1) Activities of the pilot program shall be carried 
out subject to and in accordance with all applicable 
Federal and State laws and regulations. 

"(2) Competitive procedures shall be used to select 
the contractors. 

"(3) The experience and ability of the contractors 
shall be considered, in addition to cost, as a factor to 
be evaluated in the selection of the contractors. 
"(e) Program Restrictions. — The pilot program es- 
tablished in this section shall not result in the delay of 
environmental restoration activities at other military 
installations and former sites of the Department of De- 
fense." 

Overseas Environmental Restoration 

Pub. L. 102-484, div. A, title III, §324, Oct. 23, 1992, 106 
Stat. 2367, as amended by Pub. L. 108-136, div. A, title 
X, § 1031(d)(1), Nov. 24, 2003, 117 Stat. 1604, provided that: 

"It is the sense of the Congress that in carrying out 
environmental restoration activities at military instal- 
lations outside the United States, the President should 
seek to obtain an equitable division of the costs of en- 
vironmental restoration with the nation in which the 
installation is located." 

Environmental Scholarship and Fellowship 
Programs for Department op Defense 

Pub. L. 102-484, div. D, title XLIV, §4451, Oct. 23, 1992, 
106 Stat. 2735, as amended by Pub. L. 105-244, title I, 
§ 102(a)(2)(F), Oct. 7, 1998, 112 Stat. 1617, provided that: 

"(a) Establishment. — The Secretary of Defense 
(hereinafter in this section referred to as the 'Sec- 
retary') may conduct scholarship and fellowship pro- 
grams for the purpose of enabling individuals to qualify 
for employment in the field of environmental restora- 
tion or other environmental programs in the Depart- 
ment of Defense. 

"(b) Eligibility. — To be eligible to participate in the 
scholarship or fellowship program, an individual 
must — 

"(1) be accepted for enrollment or be currently en- 
rolled as a full-time student at an institution of high- 
er education (as defined in section 101 of the Higher 
Education Act of 1965 [20 U.S.C. 1001]); 

"(2) be pursuing a program of education that leads 
to an appropriate higher education degree in engi- 
neering, biology, chemistry, or another qualifying 
field related to environmental activities, as deter- 
mined by the Secretary; 

"(3) sign an agreement described in subsection (c); 

"(4) be a citizen or national of the United States or 
be an alien lawfully admitted to the United States for 
permanent residence; and 

"(5) meet any other requirements prescribed by the 
Secretary. 

"(c) Agreement. — An agreement between the Sec- 
retary and an individual participating in a scholarship 
or fellowship established in subsection (a) shall be in 
writing, shall be signed by the individual, and shall in- 
clude the following provisions: 

"(1) The agreement of the Secretary to provide the 
individual with educational assistance for a specified 
number of school years (not to exceed 5 years) during 
which the individual is pursuing a course of edu- 
cation in a qualifying field. The assistance may in- 
clude payment of tuition, fees, books, laboratory ex- 
penses, and (in the case of a fellowship) a stipend. 

"(2) The agreement of the individual to perform the 
following: 

"(A) Accept such educational assistance. 

"(B) Maintain enrollment and attendance in the 
educational program until completed. 

"(C) Maintain, while enrolled in the educational 
program, satisfactory academic progress as pre- 
scribed by the institution of higher education in 
which the individual is enrolled. 



"(D) Serve, upon completion of the educational 
program and selection by the Secretary under sub- 
section (e), as a full-time employee in an environ- 
mental restoration or other environmental position 
in the Department of Defense for the applicable pe- 
riod of service specified in subsection (d). 
"(d) Period of Service. — The period of service re- 
quired under subsection (c)(2)(D) is as follows: 

"(1) For an individual who completes a bachelor's 
degree under a scholarship program established under 
subsection (a), a period of 12 months for each school 
year or part thereof for which the individual is pro- 
vided a scholarship under the program. 

"(2) For an individual who completes a master's de- 
gree or other post-graduate degree under a fellowship 
program established under subsection (a), a period of 
24 months for each school year or part thereof for 
which the individual is provided a fellowship under 
the program. 

"(e) Selection for Service. — The Secretary shall an- 
nually review the number and performance under the 
agreement of individuals who complete educational 
programs during the preceding year under any scholar- 
ship and fellowship programs conducted pursuant to 
subsection (a). From among such individuals, the Sec- 
retary shall select individuals for environmental posi- 
tions in the Department of Defense, based on the type 
and availability of such positions. 

"(f) Repayment. — (1) Any individual participating in 
a scholarship or fellowship program under this section 
shall agree to pay to the United States the total 
amount of educational assistance provided to the indi- 
vidual under the program, plus interest at the rate pre- 
scribed in paragraph (4), if — 

"(A) the individual does not complete the edu- 
cational program as agreed to pursuant to subsection 
(c)(2)(B), or is selected by the Secretary under sub- 
section (e) but declines to serve, or fails to complete 
the service, in a position in the Department of De- 
fense as agreed to pursuant to subsection (c)(2)(D); or 
"(B) the individual is involuntarily separated for 
cause from the Department of Defense before the end 
of the period for which the individual has agreed to 
continue in the service of the Department of Defense. 
"(2) If an individual fails to fulfill the agreement of 
the individual to pay to the United States the total 
amount of educational assistance provided under a pro- 
gram established under subsection (a), plus interest at 
the rate prescribed in paragraph (4), a sum equal to the 
amount of the educational assistance (plus such inter- 
est, if applicable) shall be recoverable by the United 
States from the individual or his estate by — 

"(A) in the case of an individual who is an employee 
of the Department of Defense or other Federal agen- 
cy, set off against accrued pay, compensation, 
amount of retirement credit, or other amount due the 
employee from the United States; and 

"(B) such other method provided by law for the re- 
covery of amounts owing to the United States. 
"(3) The Secretary may waive in whole or in part a 
required repayment under this subsection if the Sec- 
retary determines the recovery would be against equity 
and good conscience or would be contrary to the best 
interests of the United States. 

"(4) The total amount of educational assistance pro- 
vided to an individual under a program established 
under subsection (a) shall, for purposes of repayment 
under this section, bear interest at the applicable rate 
of interest under section 427A(c) of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1077a(c)). 

"(g) Preference. — In evaluating applicants for the 
award of a scholarship or fellowship under a program 
established under subsection (a), the Secretary shall 
give a preference to — 

"(1) individuals who are, or have been, employed by 
the Department of Defense or its contractors and sub- 
contractors who have been engaged in defense-related 
activities; and 

"(2) individuals who are or have been members of 
the Armed Forces. 
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"(h) Coordination op Benefits. — A scholarship or fel- 
lowship awarded under this section shall be taken into 
account in determining the eligibility of the individual 
for Federal student financial assistance provided under 
title IV of the Higher Education Act of 1965 (20 U.S.C. 
1070 et seq.) [and 42 U.S.C. 2751 et seq.]. 

"(i) Award of Scholarships and Fellowships. — The 
Secretary may award to qualified applicants not more 
than 100 scholarships (for undergraduate students) and 
not more than 30 fellowships (for graduate students) in 
fiscal year 1993. 

"(j) Report to Congress. — Not later than January 1, 
1994, the Secretary shall submit to the Congress a re- 
port on activities undertaken under the programs es- 
tablished under subsection (a) and recommendations 
for future activities under the programs. 

"(k) Funding for Fiscal Year 1993. — Of the amount 
authorized to be appropriated in section 301(5) [106 Stat. 
2360]— 

"(1) $7,000,000 shall be available to carry out the 
scholarship and fellowship programs established in 
subsection (a); and 

"(2) $3,000,000 shall be available to provide training 
to Department of Defense personnel to obtain the 
skills required to comply with existing environ- 
mental statutory and regulatory requirements." 

Grants to Institutions of Higher Education To 
Provide Training in Environmental Restoration 
and Hazardous Waste Management 

Section 4452 of Pub. L. 102-484 authorized the Sec- 
retary of Defense to establish a program to assist insti- 
tutions of higher education, as defined in former sec- 
tion 1141(a) of Title 20, Education, to provide education 
and training in environmental restoration and hazard- 
ous waste management and to award grants to such in- 
stitutions, prior to repeal by Pub. L. 103-160, div. A, 
title XIII, §1333(j), Nov. 30, 1993, 107 Stat. 1800. See sec- 
tion 1333 of Pub. L. 103-160, set out above. 

Policies and Report on Overseas Environmental 
Compliance 

Section 342(b) of Pub. L. 101-510 provided that: 
"(1) The Secretary of Defense shall develop a policy 
for determining applicable environmental requirements 
for military installations located outside the United 
States. In developing the policy, the Secretary shall 
ensure that the policy gives consideration to ade- 
quately protecting the health and safety of military 
and civilian personnel assigned to such installations. 

"(2) The Secretary of Defense shall develop a policy 
for determining the responsibilities of the Department 
of Defense with respect to cleaning up environmental 
contamination that may be present at military instal- 
lations located outside the United States. In developing 
the policy, the Secretary shall take into account appli- 
cable international agreements (such as Status of 
Forces agreements), multinational or joint use and op- 
eration of such installations, relative share of the col- 
lective defense burden, and negotiated accommoda- 
tions. 

"(3) The Secretary of Defense shall develop a policy 
and strategy to ensure adequate oversight of compli- 
ance with applicable environmental requirements and 
responsibilities of the Department of Defense deter- 
mined under the policies developed under paragraphs 
(1) and (2). In developing the policy, the Secretary shall 
consider using the Inspector General of the Department 
of Defense to ensure active and forceful oversight. 

"(4) At the same time the President submits to Con- 
gress his budget for fiscal year 1993 pursuant to section 
1105 of title 31, United States Code, the Secretary of De- 
fense shall submit to Congress a report describing the 
policies developed under paragraphs (1), (2), and (3). The 
report also shall include a discussion of the role of the 
Inspector General of the Department of Defense in 
overseeing environmental compliance at military in- 
stallations outside the United States. 

"(5) For purposes of this subsection, the term 'mili- 
tary installation' means a base, camp, post, station, 



yard, center, or other activity under the jurisdiction of 
the Secretary of a military department which is lo- 
cated outside the United States and outside any terri- 
tory, commonwealth, or possession of the United 
States." 

environmental Education Program for 
Department of Defense Personnel 

Section 344 of Pub. L. 101-510 directed Secretary of 
Defense to establish a program for the purpose of edu- 
cating Department of Defense personnel in environ- 
mental management and, not later than date on which 
President submits budget for FY 1992 to Congress pur- 
suant to 31 U.S.C. 1105(a), to submit to Congress recom- 
mendations regarding whether program should be con- 
tinued after Sept. 30, 1991. 

Use of Ozone Depleting Substances Within 
Department of Defense 

Pub. L. 102-484, div. A, title III, §325, Oct. 23, 1992, 106 
Stat. 2367, required the Director of the Defense Logis- 
tics Agency to evaluate the use of class I and class II 
substances, listed under 42 U.S.C. 7671a, by the military 
departments and Defense Agencies for the years 1992 to 
1995 and to submit to the congressional defense com- 
mittees a report on the status of the evaluation in 1993. 

Section 345 of Pub. L. 101-510 provided that: 

"(a) DOD Requirements for Ozone Depleting 
Chemicals Other Than CFCs. — (1) In addition to the 
functions of the advisory committee established pursu- 
ant to section 356(c) of the National Defense Authoriza- 
tion Act for Fiscal Years 1990 and 1991 [Pub. L. 101-189] 
(10 U.S.C. 2701 note), it shall be the function of the 
Committee to study (A) the use of methyl chloroform, 
hydrochlorofluorcarbons (HCFCs), and carbon tetra- 
chloride by the Department of Defense and by contrac- 
tors in the performance of contracts for the Depart- 
ment of Defense, and (B) the costs and feasibility of 
using alternative compounds or technologies for meth- 
yl chloroform, HCFCs, and carbon tetrachloride. 

"(2) Within 120 days after the date of the enactment 
of this Act [Nov. 5, 1990], the Secretary shall provide 
the Committee with a list of all military specifications, 
standards, and other requirements that specify the use 
of methyl chloroform, HCFCs, or carbon tetrachloride. 

"(3) Within 150 days after the date of the enactment 
of this Act, the Secretary shall provide the Committee 
with a list of all military specifications, standards, and 
other requirements that do not specify use of methyl 
chloroform, HCFCs, or carbon tetrachloride but cannot 
be met without the use of one or more of such sub- 
stances. 

"(b) Requirement. — In preparing the report required 
by section 356(d) of the National Defense Authorization 
Act for Fiscal Years 1990 and 1991 [Pub. L. 101-189, set 
out below] and the report required by subsection (d) of 
this section, the Committee shall work closely with the 
Strategic Environmental Research and Development 
Program Council and shall provide to such Council 
such reports. 

"(c) Extension of Reporting Deadline for CFCs. — 
The deadline for submitting to Congress the report re- 
quired by section 356(d) of the National Defense Au- 
thorization Act for Fiscal Years 1990 and 1991 concern- 
ing the uses of CFCs is hereby extended to June 30, 1991. 

"(d) Reporting Deadline for Methyl Chloroform, 
HCFCs, and Carbon Tetrachloride. — Not later than 
September 30, 1991, the Secretary shall submit to Con- 
gress a report containing the results of the study by 
the Committee required by subsection (a)(1) of this sec- 
tion." 

Requirement for Development of Environmental 
Data Base 

Pub. L. 101-189, div. A, title III, §352, Nov. 29, 1989, 103 
Stat. 1423, provided that: 

"(a) Environmental Data Base. — The Secretary of 
Defense shall develop and maintain a comprehensive 
data base on environmental activities carried out by 
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the Department of Defense pursuant to, and environ- 
mental compliance obligations to which the Depart- 
ment is subject under, chapter 160 of title 10, United 
States Code, and all other applicable Federal and State 
environmental laws. At a minimum, the information in 
the data base shall include all the fines and penalties 
assessed against the Department of Defense pursuant 
to environmental laws and paid by the Department, all 
notices of violations of environmental laws received by 
the Department, and all obligations of the Department 
for compliance with environmental laws. The Secretary 
may include any other information he considers appro- 
priate. 

"(b) Report. — Not later than one year after the date 
of the enactment of this Act [Nov. 29, 1989], the Sec- 
retary of Defense shall submit to the Committees on 
Armed Services of the Senate and House of Representa- 
tives a report on the progress in development of the 
data base required under subsection (a). The report 
shall include a summary of the information collected 
for the data base with respect to environmental activi- 
ties during 1989." 

Funding for Waste Minimization Programs for 
Certain Industrial-Type Activities of Depart- 
ment of Defense 

Pub. L. 101-189, div. A, title III, §354, Nov. 29, 1989, 103 
Stat. 1424, as amended by Pub. L. 102-190, div. A, title 
III, §332, Dec. 5, 1991, 105 Stat. 1340, directed the Sec- 
retary of Defense to require the Secretary of each mili- 
tary department to establish a program for fiscal years 
1992, 1993, and 1994 to reduce the volume of solid and 
hazardous wastes disposed of, and hazardous materials 
used by, each industrial-type activity within the de- 
partment that was a depot maintenance installation 
and for which a working-capital fund had been estab- 
lished under section 2208 of this title, and to submit to 
Congress, not later than 90 days after Nov. 29, 1989, the 
name of each industrial-type or commercial-type activ- 
ity of each military department which was not covered 
by the waste minimization program because the activ- 
ity did not carry out depot maintenance installation 
functions. 

Use of Chlorofluorooarbons and Halons in 
Department of Defense 

Pub. L. 101-189, div. A, title III, §356, Nov. 29, 1989, 103 
Stat. 1425, as amended by Pub. L. 103-160, div. A, title 
IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729; Pub. L. 106-65, 
div. A, title IX, §911(a)(l), Oct. 5, 1999, 113 Stat. 717, pro- 
vided that: 

"(a) Chlorofluorooarbons Emission Reduction. — 
The Secretary of Defense shall formulate and carry 
out, through the Under Secretary of Defense for Acqui- 
sition, Technology, and Logistics a program to reduce 
the unnecessary release of chlorofluorocarbons (herein- 
after in this section referred to as 'CFCs') and halons 
into the atmosphere in connection with maintenance 
operations and training and testing practices of the De- 
partment of Defense. 

"(b) Report. — (1) Not later than 180 days after the 
date of the enactment of this Act [Nov. 29, 1989], the 
Secretary of Defense shall submit to the Committees 
on Armed Services of the Senate and House of Rep- 
resentatives a report describing the program the Sec- 
retary proposes to carry out pursuant to subsection (a). 
The Secretary shall specify in the report the reduction 
goals that are attainable on the basis of known tech- 
nology, including the use of refrigerant recovery sys- 
tems currently available. The Secretary shall include 
in the report a schedule for meeting those goals. The 
Secretary shall also include in such report reduction 
goals that can be achieved only with the use of new 
technology and assess the technologies and investment 
that will be required to attain those goals within a 
five-year period. 

"(2) Before the report required under paragraph (1) is 
submitted to the committees named in such paragraph, 
the Secretary shall transmit a copy of the report to the 



Administrator of the Environmental Protection Agen- 
cy for comment. 

"(c) DOD Requirements for CFCs. — (1) Not later 
than 30 days after the date of the enactment of this Act 
[Nov. 29, 1989], the Secretary shall establish an advisory 
committee to be known as the 'CFC Advisory Commit- 
tee' (hereinafter in this section referred to as the 'Com- 
mittee'). The Committee shall be composed of not more 
than 15 members, with an equal number of representa- 
tives from the Department of Defense, the Environ- 
mental Protection Agency, and defense contractors. 
Members representing defense contractors shall be con- 
tractors that supply the Department of Defense with 
products or equipment that require the use of CFCs. 

"(2) It shall be the function of the Committee to 
study (A) the use of CFCs by the Department of Defense 
and by contractors in the performance of contracts for 
the Department of Defense, and (B) the cost and fea- 
sibility of using alternative compounds for CFCs or 
using alternative technologies that do not require the 
use of CFCs. 

"(3) Within 120 days after the date of the enactment 
of this Act, the Secretary shall provide the Committee 
with a list of all military specifications, standards, and 
other requirements that specify the use of CFCs. 

"(4) Within 150 days after the date of the enactment 
of this Act, the Secretary shall provide the Committee 
with a list of all military specifications, standards, and 
other requirements that do not specify use of CFCs but 
cannot be met without the use of CFCs. 

"(d) Report. — Not later than September 30, 1990, the 
Secretary shall submit to the committees named in 
subsection (b) a report containing the results of the 
study by the Committee. The report shall — 

"(1) identify cases in which the Committee found 
that substitutes for CFCs could be made most expedi- 
tiously; 

"(2) identify the feasibility and cost of substituting 
compounds or technologies for CFC uses referred to 
in subsection (c)(3) and estimate the time necessary 
for completing the substitution; 

"(3) identify CFC uses referred to in subsection 
(c)(4) for which substitutes are not currently avail- 
able and indicate the reasons substitutes are not 
available; 

"(4) describe the types of research programs that 
should be undertaken to identify substitute com- 
pounds or technologies for CFC uses referred to in 
paragraphs (3) and (4) of subsection (c) and estimate 
the cost of the program; 

"(5) recommend procedures to expedite the use of 
substitute compounds and technologies offered by 
contractors to replace CFC uses; 

"(6) estimate the earliest date on which CFCs will 
no longer be required for military applications; and 

"(7) estimate the cost of revising military specifica- 
tions for the use of substitutes for CFCs, the addi- 
tional costs resulting from modification of Depart- 
ment of Defense contracts to provide for the use of 
substitutes for CFCs, and the cost of purchasing new 
equipment and reverification necessitated by the use 
of substitutes for CFCs." 

report on Environmental Requirements and 
Priorities 

Pub. L. 101-189, div. A, title III, §358, Nov. 29, 1989, 103 
Stat. 1427, directed Secretary of Defense, not later than 
two years after Nov. 29, 1989, to submit to Congress a 
comprehensive report on the long-range environmental 
challenges and goals of the Department of Defense. 

Study of Waste Recycling 

Pub. L. 101-189, div. A, title III, §361, Nov. 29, 1989, 103 
Stat. 1429, as amended by Pub. L. 101-510, div. A, title 
III, §343, Nov. 5, 1990, 104 Stat. 1538, required the Sec- 
retary of Defense to conduct a study of current prac- 
tices and future plans for managing postconsumer 
waste at facilities of the Department of Defense at 
which such waste was generated and the feasibility of 
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such Department of Defense facilities participating- in 
programs at military installations or in local commu- 
nities to recycle the postconsumer waste generated at 
the facilities, and to submit to Congress a report de- 
scribing the findings and conclusions of the Secretary 
resulting from the study not later than Mar. 1, 1991. 

Use of Department of Defense Appropriations for 
Removal of Unsafe Buildings or Debris 

Pub. L. 101-165, title IX, §9038, Nov. 21, 1989, 103 Stat. 
1137, which authorized appropriations available to the 
Department of Defense to be used at sites formerly 
used by the Department for removal of unsafe buildings 
or debris of the Department and required that removal 
be completed before the property is released from Fed- 
eral Government control, was repealed and restated in 
subsecs. (f) and (g) of this section by Pub. L. 101-510, 
div. A, title XIV, §1481(i), Nov. 5, 1990, 104 Stat. 1708. 

§2702. Research, development, and demonstra- 
tion program 

(a) Program. — As part of the Defense Environ- 
mental Restoration Program, the Secretary of 
Defense shall carry out a program of research, 
development, and demonstration with respect to 
hazardous wastes. The program shall be carried 
out in consultation and cooperation with the 
Administrator and the advisory council estab- 
lished under section 311(a)(5) of CERCLA (42 
U.S.C. 9660(a)(5)). The program shall include re- 
search, development, and demonstration with 
respect to each of the following: 

(1) Means of reducing the quantities of haz- 
ardous waste generated by activities and fa- 
cilities under the jurisdiction of the Sec- 
retary. 

(2) Methods of treatment, disposal, and man- 
agement (including recycling and detoxifying) 
of hazardous waste of the types and quantities 
generated by current and former activities of 
the Secretary and facilities currently and for- 
merly under the jurisdiction of the Secretary. 

(3) Identifying more cost-effective tech- 
nologies for cleanup of hazardous substances. 

(4) Toxicological data collection and meth- 
odology on risk of exposure to hazardous 
waste generated by the Department of De- 
fense. 

(5) The testing, evaluation, and field dem- 
onstration of any innovative technology, proc- 
esses, equipment, or related training devices 
which may contribute to establishment of new 
methods to control, contain, and treat hazard- 
ous substances, to be carried out in consulta- 
tion and cooperation with, and to the extent 
possible in the same manner and standards as, 
testing, evaluation, and field demonstration 
carried out by the Administrator, acting 
through the office of technology demonstra- 
tion of the Environmental Protection Agency. 

(b) Special Permit.— The Administrator may 
use the authorities of section 3005(g) of the Solid 
Waste Disposal Act (42 U.S.C. 6925(g)) to issue a 
permit for testing and evaluation which receives 
support under this section. 

(c) Contracts and Grants.— The Secretary 
may enter into contracts and cooperative agree- 
ments with, and make grants to, universities, 
public and private profit and nonprofit entities, 
and other persons to carry out the research, de- 
velopment, and demonstration authorized under 
this section. Such contracts may be entered into 



only to the extent that appropriated funds are 
available for that purpose. 

(d) Information Collection and Dissemina- 
tion. — 

(1) In general.— The Secretary shall de- 
velop, collect, evaluate, and disseminate infor- 
mation related to the use (or potential use) of 
the treatment, disposal, and management 
technologies that are researched, developed, 
and demonstrated under this section. 

(2) Role of epa. — The functions of the Sec- 
retary under paragraph (1) shall be carried out 
in cooperation and consultation with the Ad- 
ministrator. To the extent appropriate and 
agreed upon by the Administrator and the Sec- 
retary, the Administrator shall evaluate and 
disseminate such information through the of- 
fice of technology demonstration of the Envi- 
ronmental Protection Agency. 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1721; amended Pub. L. 108-375, 
div. A, title X, § 1084(d)(25), Oct. 28, 2004, 118 Stat. 
2063.) 

Amendments 

2004— Subsec. (a). Pub. L. 108-375 inserted "(42 U.S.C. 
9660(a)(5))" after "311(a)(5) of CERCLA". 

Partnerships for Investment in Innovative 
Environmental Technologies 

Pub. L. 105-85, div. A, title III, §349, Nov. 18, 1997, 111 
Stat. 1690, as amended by Pub. L. 106-65, div. A, title X, 
§1067(4), Oct. 5, 1999, 113 Stat. 774; Pub. L. 112-81, div. A, 
title X, §1062(k)(l), Dec. 31, 2011, 125 Stat. 1586, author- 
ized the Secretary of Defense, until three years after 
Nov. 18, 1997, to enter into a partnership with one or 
more private entities to demonstrate and validate in- 
novative environmental technologies, and to provide 
funds to the partner or partners from appropriations 
available to the Department of Defense for environ- 
mental activities for a period of up to five years. 

Agreements for Services of Other Agencies in 
Support of Environmental Technology Certifi- 
cation 

Pub. L. 105-85, div. A, title III, § 342(d), Nov. 18, 1997, 
111 Stat. 1686, provided that not later than 90 days after 
Nov. 18, 1997, the Secretary of Defense was to submit to 
Congress a report setting forth the guidelines estab- 
lished by the Secretary for reimbursement of State and 
local governments, and for cost-sharing between the 
Department of Defense, such governments, and ven- 
dors, under cooperative agreements entered into under 
section 327 of Pub. L. 104-201, formerly set out below. 

Pub. L. 104-201, div. A, title III, §327, Sept. 23, 1996, 110 
Stat. 2483, as amended by Pub. L. 105-85, div. A, title 
III, §342(aMc), Nov. 18, 1997, 111 Stat. 1686, authorized 
the Secretary of Defense, until five years after Sept. 23, 
1996, to enter into a cooperative agreement with an 
agency of a State or local government, or with an In- 
dian tribe, to obtain assistance in certifying environ- 
mental technologies. 

§ 2703. Environmental restoration accounts 

(a) Establishment of Accounts.— There are 
hereby established in the Department of Defense 
the following accounts: 

(1) An account to be known as the "Environ- 
mental Restoration Account, Defense". 

(2) An account to be known as the "Environ- 
mental Restoration Account, Army". 

(3) An account to be known as the "Environ- 
mental Restoration Account, Navy". 

(4) An account to be known as the "Environ- 
mental Restoration Account, Air Force". 
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(5) An account to be known as the "Environ- 
mental Restoration Account, Formerly Used 
Defense Sites". 

(b) Program Elements for Ordnance Remedi- 
ation. — The Secretary of Defense shall establish 
a program element for remediation of unex- 
ploded ordnance, discarded military munitions, 
and munitions constituents within each envi- 
ronmental restoration account established 
under subsection (a). In this subsection, the 
terms "discarded military munitions" and "mu- 
nitions constituents" have the meanings given 
such terms in section 2710 of this title. 

(c) Obligation of Authorized Amounts. — (1) 
Funds authorized for deposit in an account 
under subsection (a) may be obligated or ex- 
pended from the account only to carry out the 
environmental restoration functions of the Sec- 
retary of Defense and the Secretaries of the 
military departments under this chapter and 
under any other provision of law. 

(2) Funds authorized for deposit in an account 
under subsection (a) shall remain available until 
expended. 

(d) Budget Reports. — In proposing the budget 
for any fiscal year pursuant to section 1105 of 
title 31, the President shall set forth separately 
the amounts requested for environmental res- 
toration programs of the Department of Defense 
and of each of the military departments under 
this chapter and under any other Act. 

(e) Credit of Amounts Recovered.— The fol- 
lowing amounts shall be credited to the appro- 
priate environmental restoration account: 

(1) Amounts recovered under CERCLA for re- 
sponse actions. 

(2) Any other amounts recovered from a con- 
tractor, insurer, surety, or other person to re- 
imburse the Department of Defense or a mili- 
tary department for any expenditure for envi- 
ronmental response activities. 

(f) Payments of Fines and Penalties— None 
of the funds appropriated to the Environmental 
Restoration Account, Defense, for fiscal years 
1995 through 2010, or to any environmental res- 
toration account of a military department for 
fiscal years 1997 through 2010, may be used for 
the payment of a fine or penalty (including any 
supplemental environmental project carried out 
as part of such penalty) imposed against the De- 
partment of Defense or a military department 
unless the act or omission for which the fine or 
penalty is imposed arises out of an activity 
funded by the environmental restoration ac- 
count concerned and the payment of the fine or 
penalty has been specifically authorized by law. 

(g) Sole Source of Funds for Operation and 
Monitoring of Environmental Remedies.— (1) 
Except as provided in subsection (h), the sole 
source of funds for all phases of an environ- 
mental remedy at a site under the jurisdiction 
of the Department of Defense or a formerly used 
defense site shall be the applicable environ- 
mental restoration account established under 
subsection (a). 

(2) In this subsection, the term "environ- 
mental remedy" has the meaning given the term 
"remedy" in section 101 of CERCLA (42 U.S.C. 
9601). 

(h) Sole Source of Funds for Environ- 
mental Remediation at Certain Base Realign- 



ment and Closure Sites. — In the case of prop- 
erty disposed of pursuant to a base closure law 
and subject to a covenant that was required to 
be provided by paragraphs (3) and (4) of section 
120(h) of CERCLA (42 U.S.C. 9620(h)), the sole 
source of funds for services procured under sec- 
tion 2701(d)(1) of this title shall be the applicable 
Department of Defense base closure account. 
The limitation in this subsection shall expire 
upon the closure of the applicable base closure 
account. 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1722; amended Pub. L. 103-337, 
div. A, title III, §321, Oct. 5, 1994, 108 Stat. 2710; 
Pub. L. 104-106, div. A, title III, §322, Feb. 10, 
1996, 110 Stat. 252; Pub. L. 104-201, div. A, title 
III, § 322(a)(1), Sept. 23, 1996, 110 Stat. 2477; Pub. 
L. 106-65, div. A, title III, §321, title X, 
§1066(a)(27), Oct. 5, 1999, 113 Stat. 560, 772; Pub. L. 

106- 398, §1 [[div. A], title III, §§311, 312], Oct. 30, 
2000, 114 Stat. 1654, 1654A-53, 1654A-54; Pub. L. 

107- 107, div. A, title III, §312, Dec. 28, 2001, 115 
Stat. 1051; Pub. L. 108-136, div. A, title III, 
§ 313(a), Nov. 24, 2003, 117 Stat. 1430; Pub. L. 

108- 375, div. A, title X, § 1084(d)(26), Oct. 28, 2004, 
118 Stat. 2063; Pub. L. 109-163, div. A, title III, 
§ 312(b), title X, § 1056(c)(7), Jan. 6, 2006, 119 Stat. 
3191, 3439; Pub. L. 109-364, div. A, title X, 
§1071(a)(23), Oct. 17, 2006, 120 Stat. 2399.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163, § 1056(c)(7), sub- 
stituted "In this subsection, the terms 'discarded mili- 
tary munitions' and" for "For purposes of the preced- 
ing sentence, the terms 'unexploded ordnance', 'dis- 
carded military munitions', and". 

Subsec. (g)(1). Pub. L. 109-163, § 312(b)(1), substituted 
"Except as provided in subsection (h), the sole source" 
for "The sole source". 

Subsec. (h). Pub. L. 109-364 substituted "section 
2701(d)(1)" for "subsection 2701(d)(1)". 

Pub. L. 109-163, § 312(b)(2), added subsec. (h). 

2004— Subsec. (b). Pub. L. 108-375 substituted "For 
purposes of the preceding sentence, the terms" for 
"The terms". 

2003— Subsec. (c)(1). Pub. L. 108-136, § 313(a)(1), sub- 
stituted "only to carry out the environmental restora- 
tion functions of the Secretary of Defense and the Sec- 
retaries of the military departments under this chapter 
and under any other provision of law." for "only — 

"(A) to carry out the environmental restoration 
functions of the Secretary of Defense and the Sec- 
retaries of the military departments under this chap- 
ter and under any other provision of law; and 

"(B) to pay for the costs of permanently relocating 
a facility because of a release or threatened release of 
hazardous substances, pollutants, or contaminants 
from — 

"(i) real property on which the facility is located 
and that is currently under the jurisdiction of the 
Secretary of Defense or the Secretary of a military 
department; or 

"(ii) real property on which the facility is located 
and that was under the jurisdiction of the Sec- 
retary of Defense or the Secretary of a military de- 
partment at the time of the actions leading to the 
release or threatened release." 
Subsec. (c)(2). Pub. L. 108-136, § 313(a)(3), redesignated 
par. (4) as (2) and struck out second sentence which 
read as follows: "Not more than 5 percent of the funds 
deposited in an account under subsection (a) for a fiscal 
year may be used to pay relocation costs under para- 
graph (1)(B)." 

Pub. L. 108-136, § 313(a)(2), struck out par. (2) which 
read as follows: "The authority provided by paragraph 
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(1)(B) expires September 30, 2003. The Secretary of De- 
fense or the Secretary of a military department may 
not pay the costs of permanently relocating' a facility 
under such paragraph unless the Secretary — 

"(A) determines that permanent relocation — 

"(i) is the most cost effective method of respond- 
ing to the release or threatened release of hazard- 
ous substances, pollutants, or contaminants from 
the real property on which the facility is located; 

"(ii) has the approval of relevant regulatory agen- 
cies; and 

"(iii) is supported by the affected community; and 
"(B) submits to Congress written notice of the de- 
termination before undertaking the permanent relo- 
cation of the facility, including a description of the 
response action taken or to be taken in connection 
with the permanent relocation and a statement of the 
costs incurred or to be incurred in connection with 
the permanent relocation." 

Subsec. (c)(3). Pub. L. 108-136, § 313(a)(2), struck out 
par. (3) which read as follows: "If relocation costs are 
to be paid under paragraph (1)(B) with respect to a fa- 
cility located on real property described in clause (ii) of 
such paragraph, the Secretary of Defense or the Sec- 
retary of the military department concerned may use 
only fund transfer mechanisms otherwise available to 
the Secretary." 

Subsec. (c)(4). Pub. L. 108-136, § 313(a)(3), redesignated 
par. (4) as (2). 

2001— Subsecs. (b) to (g). Pub. L. 107-107 added subsec. 
(b) and redesignated former subsecs. (b) to (f) as (c) to 
(g), respectively. 

2000— Subsec. (a)(5). Pub. L. 106-398, §1 [[div. A], title 
III, §311(a)], added par. (5). 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title III, 
§312], amended heading and text of subsec. (b) gener- 
ally. Prior to amendment, text read as follows: "Funds 
authorized for deposit in an account under subsection 
(a) may be obligated or expended from the account only 
in order to carry out the environmental restoration 
functions of the Secretary of Defense and the Secretar- 
ies of the military departments under this chapter and 
under any other provision of law. Funds so authorized 
shall remain available until expended." 

Subsec. (f). Pub. L. 106-398, §1 [[div. A], title III, 
§ 311(b)], added subsec. (f). 

1999— Subsec. (c). Pub. L. 106-65, § 1066(a)(27), struck 
out "United States Code," after "title 31,". 

Subsec. (e). Pub. L. 106-65, §321, substituted "through 
2010," for "through 1999," in two places. 

1996— Pub. L. 104-201 substituted "accounts" for 
"transfer account" in section catchline and amended 
text generally. Prior to amendment, text consisted of 
subsecs. (a) to (f) establishing the Defense Environ- 
mental Restoration Account and providing for deposits 
into and withdrawals from the Account. 

Subsec. (e). Pub. L. 104-106 amended subsec. (e) gener- 
ally, substituting 

"(e) Amounts Recovered. — The following amounts 
shall be credited to the transfer account: 

"(1) Amounts recovered under CERCLA for response 
actions of the Secretary. 

"(2) Any other amounts recovered by the Secretary 
or the Secretary of the military department con- 
cerned from a contractor, insurer, surety, or other 
person to reimburse the Department of Defense for 
any expenditure for environmental response activi- 
ties." for 

"(e) Amounts Recovered Under CERCLA. — Amounts 
recovered under section 107 of CERCLA for response ac- 
tions of the Secretary shall be credited to the transfer 
account." 

1994— Subsec. (f). Pub. L. 103-337 added subsec. (f). 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title III, § 313(a), Nov. 24, 2003, 
117 Stat. 1430, provided that the amendment made by 
that section is effective Oct. 1, 2003. 

Effective Date of 1996 Amendment 

Section 322(e) of Pub. L. 104-201 provided that: "The 
amendments made by this section [amending this sec- 



tion and section 2705 of this title] shall take effect on 
the later of — 

"(1) October 1, 1996; or 

"(2) the date of the enactment of this Act [Sept. 23, 
1996]." 

Effective Date 

Section 211(c) of Pub. L. 99^99 provided that: "Sec- 
tion 2703(a)(2) of title 10, United States Code, as added 
by subsection (a), shall apply with respect to funds ap- 
propriated for fiscal years beginning after September 
30, 1986." 

Effect of Amendment by Pub. L. 108-136 on 
Existing Agreements 

Pub. L. 108-136, div. A, title III, § 313(b), Nov. 24, 2003, 
117 Stat. 1430, provided that: "An agreement in effect 
on September 30, 2003, under section 2703(c)(1)(B) of 
title 10, United States Code, as in effect on that date, 
to pay for the costs of permanently relocating a facil- 
ity because of a release or threatened release of hazard- 
ous substances, pollutants, or contaminants shall re- 
main in effect after that date, subject to the terms of 
the agreement, and costs may be paid in accordance 
with the terms of the agreement, notwithstanding the 
amendments made by subsection (a) [amending this 
section]." 

References to Defense Environmental 
Restoration Account 

Section 322(b) of Pub. L. 104-201 provided that: "Any 
reference to the Defense Environmental Restoration 
Account in any Federal law, Executive Order, regula- 
tion, delegation of authority, or document shall be 
deemed to refer to the appropriate environmental res- 
toration account established under section 2703(a)(1) of 
title 10, United States Code (as amended by subsection 
(a)(1))." 

Unobligated Balances in Defense Environmental 
Restoration Account 

Section 322(d) of Pub. L. 104-201 provided that: "Any 
unobligated balances that remain in the Defense Envi- 
ronmental Restoration Account under section 2703(a) of 
title 10, United States Code, as of the effective date 
specified in subsection (e) [Oct. 1, 1996] shall be trans- 
ferred on such date to the Environmental Restoration 
Account, Defense, established under section 2703(a)(1) 
of title 10, United States Code (as amended by sub- 
section (a)(1))." 

§2704. Commonly found unregulated hazardous 
substances 

(a) Notice to HHS.— 

(1) In general. — The Secretary of Defense 
shall notify the Secretary of Health and 
Human Services of the hazardous substances 
which the Secretary of Defense determines to 
be the most commonly found unregulated haz- 
ardous substances at facilities under the Sec- 
retary's jurisdiction. The notification shall be 
of not less than the 25 most widely used such 
substances. 

(2) Definition. — In this subsection, the term 
"unregulated hazardous substance" means a 
hazardous substance — 

(A) for which no standard, requirement, 
criteria, or limitation is in effect under the 
Toxic Substances Control Act, the Safe 
Drinking Water Act, the Clean Air Act, or 
the Clean Water Act; and 

(B) for which no water quality criteria are 
in effect under any provision of the Clean 
Water Act. 

(b) Toxicological Profiles.— The Secretary 
of Health and Human Services shall take such 
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steps as necessary to ensure the timely prepara- 
tion of toxicological profiles of each of the sub- 
stances of which the Secretary is notified under 
subsection (a). The profiles of such substances 
shall include each of the following: 

(1) The examination, summary, and interpre- 
tation of available toxicological information 
and epidemiologic evaluations on a hazardous 
substance in order to ascertain the levels of 
significant human exposure for the substance 
and the associated acute, subacute, and chron- 
ic health effects. 

(2) A determination of whether adequate in- 
formation on the health effects of each sub- 
stance is available or in the process of devel- 
opment to determine levels of exposure which 
present a significant risk to human health of 
acute, subacute, and chronic health effects. 

(3) Where appropriate, toxicological testing 
directed toward determining the maximum ex- 
posure level of a hazardous substance that is 
safe for humans. 

(c) DOD Support. — The Secretary of Defense 
shall transfer to the Secretary of Health and 
Human Services such toxicological data, such 
sums from amounts appropriated to the Depart- 
ment of Defense, and such personnel of the De- 
partment of Defense as may be necessary (1) for 
the preparation of toxicological profiles under 
subsection (b) or (2) for other health related ac- 
tivities under section 104(i) of CERCLA (42 
U.S.C. 9604(i)). The Secretary of Defense and the 
Secretary of Health and Human Services shall 
enter into a memorandum of understanding re- 
garding the manner in which this section shall 
be carried out, including the manner for trans- 
ferring funds and personnel and for coordination 
of activities under this section. 

(d) EPA Health Advisories. — 

(1) Preparation. — At the request of the Sec- 
retary of Defense, the Administrator shall, in 
a timely manner, prepare health advisories on 
hazardous substances. Such an advisory shall 
be prepared on each hazardous substance — 

(A) for which no advisory exists; 

(B) which is found to threaten drinking 
water; and 

(C) which is emanating from a facility 
under the jurisdiction of the Secretary. 

(2) Content of health advisories.— Such 
health advisories shall provide specific advice 
on the levels of contaminants in drinking 
water at which adverse health effects would 
not be anticipated and which include a margin 
of safety so as to protect the most sensitive 
members of the population at risk. The advi- 
sories shall provide data on one-day, 10-day, 
and longer-term exposure periods where avail- 
able toxicological data exist. 

(3) DOD support for health advisories — 
The Secretary of Defense shall transfer to the 
Administrator such toxicological data, such 
sums from amounts appropriated to the De- 
partment of Defense, and such personnel of the 
Department of Defense as may be necessary 
for the preparation of such health advisories. 
The Secretary and the Administrator shall 
enter into a memorandum of understanding 
regarding the manner in which this subsection 
shall be carried out, including the manner for 



transferring funds and personnel and for co- 
ordination of activities under this subsection. 

(e) Cross Reference. — Section 104(i) of 
CERCLA (42 U.S.C. 9604(i)) applies to facilities 
under the jurisdiction of the Secretary of De- 
fense in the manner prescribed in that section. 

(f) Functions of HHS To Be Carried Out 
Through ATSDR.— The functions of the Sec- 
retary of Health and Human Services under this 
section shall be carried out through the Admin- 
istrator of the Agency for Toxic Substances and 
Disease Registry of the Department of Health 
and Human Services established under section 
104(i) of CERCLA (42 U.S.C. 9604(i)). 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1722; amended Pub. L. 102-25, 
title VII, §701(j)(10), Apr. 6, 1991, 105 Stat. 116; 
Pub. L. 108-375, div. A, title X, §1084(d)(27), Oct. 
28, 2004, 118 Stat. 2063.) 

References in Text 

The Toxic Substances Control Act, referred to in sub- 
sec. (a)(2)(A), is Pub. L. 94-469, Oct. 11, 1976, 90 Stat. 
2003, as amended, which is classified generally to chap- 
ter 53 (§2601 et seq.) of Title 15, Commerce and Trade. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 2601 of Title 15 
and Tables. 

The Safe Drinking Water Act, referred to in subsec. 
(a)(2)(A), is title XIV of act July 1, 1944, as added Dec. 
16, 1974, Pub. L. 93-523, §2(a), 88 Stat. 1660, as amended, 
which is classified generally to subchapter XII (§ 300f et 
seq.) of chapter 6A of Title 42, The Public Health and 
Welfare. For complete classification of this Act to the 
Code, see Short Title note set out under section 201 of 
Title 42 and Tables. 

The Clean Air Act, referred to in subsec. (a)(2)(A), is 
act July 14, 1955, ch. 360, 69 Stat. 322, as amended, which 
is classified generally to chapter 15B (§1857 et seq.) of 
Title 42. On enactment of Pub. L. 95-95, the Act was re- 
classified to chapter 85 (§7401 et seq.) of Title 42. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 7401 of Title 42 
and Tables. 

The Clean Water Act, referred to in subsec. (a)(2), is 
act June 30, 1948, ch. 758, as amended generally by Pub. 
L. 92-500, §2, Oct. 18, 1972, 86 Stat. 816, also known as 
the Federal Water Pollution Control Act, which is clas- 
sified generally to chapter 26 (§1251 et seq.) of Title 33, 
Navigation and Navigable Waters. For complete classi- 
fication of this Act to the Code, see Short Title note 
set out under section 1251 of Title 33 and Tables. 

Amendments 

2004— Subsecs. (c), (e), (f). Pub. L. 108-375 inserted "(42 
U.S.C. 9604(D)" after "CERCLA". 

1991— Subsec. (f). Pub. L. 102-25 substituted "Agency 
for Toxic Substances" for "Agency of Toxic Sub- 
stances". 

§2705. Notice of environmental restoration ac- 
tivities 

(a) Expedited Notice.— The Secretary of De- 
fense shall take such actions as necessary to en- 
sure that the regional offices of the Environ- 
mental Protection Agency and appropriate 
State and local authorities for the State in 
which a facility under the Secretary's jurisdic- 
tion is located receive prompt notice of each of 
the following: 

(1) The discovery of releases or threatened 
releases of hazardous substances at the facil- 
ity. 

(2) The extent of the threat to public health 
and the environment which may be associated 
with any such release or threatened release. 
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(3) Proposals made by the Secretary to carry 
out response actions with respect to any such 
release or threatened release. 

(4) The initiation of any response action 
with respect to such release or threatened re- 
lease and the commencement of each distinct 
phase of such activities. 

(b) Comment by EPA and State and Local 
Authorities. — 

(1) Release notices. — The Secretary shall 
ensure that the Administrator of the Environ- 
mental Protection Agency and appropriate 
State and local officials have an adequate op- 
portunity to comment on notices under para- 
graphs (1) and (2) of subsection (a). 

(2) Proposals for response actions. — The 
Secretary shall require that an adequate op- 
portunity for timely review and comment be 
afforded to the Administrator and to appro- 
priate State and local officials after making a 
proposal referred to in subsection (a)(3) and 
before undertaking an activity or action re- 
ferred to in subsection (a)(4). The preceding 
sentence does not apply if the action is an 
emergency removal taken because of immi- 
nent and substantial endangerment to human 
health or the environment and consultation 
would be impractical. 

(c) Technical Review Committee.— Whenever 
possible and practical, the Secretary shall estab- 
lish a technical review committee to review and 
comment on Department of Defense actions and 
proposed actions with respect to releases or 
threatened releases of hazardous substances at 
installations. Members of any such committee 
shall include at least one representative of the 
Secretary, the Administrator, and appropriate 
State and local authorities and shall include a 
public representative of the community in- 
volved. 

(d) Restoration Advisory Board.— (1) In lieu 
of establishing a technical review committee 
under subsection (c), the Secretary may permit 
the establishment of a restoration advisory 
board in connection with any installation (or 
group of nearby installations) where the Sec- 
retary is planning or implementing environ- 
mental restoration activities. 

(2) (A) The Secretary shall prescribe regula- 
tions regarding the establishment, characteris- 
tics, composition, and funding of restoration ad- 
visory boards pursuant to this subsection. 

(B) The issuance of regulations under subpara- 
graph (A) shall not be a precondition to the es- 
tablishment of restoration advisory boards 
under this subsection. 

(C) The Federal Advisory Committee Act (5 
U.S.C. App.) shall not apply to a restoration ad- 
visory board established under this subsection. 

(3) The Secretary may authorize the com- 
mander of an installation (or, if there is no such 
commander, an appropriate official of the De- 
partment of Defense designated by the Sec- 
retary) to pay routine administrative expenses 
of a restoration advisory board established for 
that installation. Such payments shall be made 
from funds available under subsection (g). 

(e) Technical Assistance.— (1) The Secretary 
may, upon the request of the technical review 
committee or restoration advisory board for an 



installation, authorize the commander of the in- 
stallation (or, if there is no such commander, an 
appropriate official of the Department of De- 
fense designated by the Secretary) to obtain for 
the committee or advisory board, as the case 
may be, from private sector sources technical 
assistance for interpreting scientific and engi- 
neering issues with regard to the nature of envi- 
ronmental hazards at the installation and the 
restoration activities conducted, or proposed to 
be conducted, at the installation. The com- 
mander of an installation (or, if there is no such 
commander, an appropriate official of the De- 
partment of Defense designated by the Sec- 
retary) shall use funds made available under 
subsection (g) for obtaining assistance under 
this paragraph. 

(2) The commander of an installation (or, if 
there is no such commander, an appropriate offi- 
cial of the Department of Defense designated by 
the Secretary) may obtain technical assistance 
under paragraph (1) for a technical review com- 
mittee or restoration advisory board only if — 

(A) the technical review committee or res- 
toration advisory board demonstrates that the 
Federal, State, and local agencies responsible 
for overseeing environmental restoration at 
the installation, and available Department of 
Defense personnel, do not have the technical 
expertise necessary for achieving the objective 
for which the technical assistance is to be ob- 
tained; or 

(B) the technical assistance — 

(i) is likely to contribute to the efficiency, 
effectiveness, or timeliness of environmental 
restoration activities at the installation; 
and 

(ii) is likely to contribute to community 
acceptance of environmental restoration ac- 
tivities at the installation. 

(f) Involvement in Defense Environmental 
Restoration Program. — If a technical review 
committee or restoration advisory board is es- 
tablished with respect to an installation (or 
group of installations), the Secretary shall con- 
sult with and seek the advice of the committee 
or board on the following issues: 

(1) Identifying environmental restoration ac- 
tivities and projects at the installation or in- 
stallations. 

(2) Monitoring progress on these activities 
and projects. 

(3) Collecting information regarding restora- 
tion priorities for the installation or installa- 
tions. 

(4) Addressing land use, level of restoration, 
acceptable risk, and waste management and 
technology development issues related to envi- 
ronmental restoration at the installation or 
installations. 

(5) Developing environmental restoration 
strategies for the installation or installations. 

(g) Funding.— The Secretary shall, to the ex- 
tent provided in appropriations Acts, make 
funds available for administrative expenses and 
technical assistance under this section using 
funds in the following accounts: 

(1) In the case of a military installation not 
approved for closure pursuant to a base clo- 
sure law, the environmental restoration ac- 
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count concerned under section 2703(a) of this 
title. 

(2) In the case of an installation approved for 
closure pursuant to such a law, the Depart- 
ment of Defense Base Closure Account 1990 es- 
tablished under section 2906(a) of the Defense 
Base Closure and Realignment Act of 1990 
(part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

(Added Pub. L. 99-499, title II, § 211(a)(1)(B), Oct. 
17, 1986, 100 Stat. 1724; amended Pub. L. 103-337, 
div. A, title III, §326(a)-(c), Oct. 5, 1994, 108 Stat. 
2712, 2713; Pub. L. 104-106, div. A, title III, 
§324(a)-(d)(l), (e), Feb. 10, 1996, 110 Stat. 252-254; 
Pub. L. 104-201, div. A, title III, § 322(c), Sept. 23, 
1996, 110 Stat. 2479; Pub. L. 108-136, div. A, title 
III, § 317(b), title X, § 1043(c)(5), Nov. 24, 2003, 117 
Stat. 1432, 1612.) 

References in Text 

The Federal Advisory Committee Act, referred to in 
subsec. (d)(2)(C), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 
770, as amended, which is set out in the Appendix to 
Title 5, Government Organization and Employees. 

Amendments 

2003— Subsec. (d)(2)(C). Pub. L. 108-136, § 317(b), added 
subpar. (C). 

Subsec. (h). Pub. L. 108-136, § 1043(c)(5), struck out 
heading- and text of subsec. (h). Text read as follows: 
"In this section, the term 'base closure law' means the 
following: 

"(1) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 2687 note). 

"(2) The Defense Base Closure and Realignment Act 
of 1990 (part A of title XXIX of Public Law 101-510; 10 
U.S.C. 2687 note). 

"(3) Section 2687 of this title." 
1996— Subsec. (d)(2). Pub. L. 104-106, § 324(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "The Secretary shall prescribe regulations re- 
garding the characteristics, composition, funding, and 
establishment of restoration advisory boards pursuant 
to this subsection. However, the issuance of regulations 
shall not be a precondition to the establishment of a 
restoration advisory board or affect the existence or 
operation of a restoration advisory board established 
before the date of the enactment of this section." 

Subsec. (d)(3). Pub. L. 104-106, § 324(b), amended par. 
(3) generally. Prior to amendment, par. (3) read as fol- 
lows: "The Secretary may provide for the payment of 
routine administrative expenses of a restoration advi- 
sory board from funds available for the operation and 
maintenance of the installation (or installations) for 
which the board is established or from the funds avail- 
able under subsection (e)(3)." 

Subsec. (e). Pub. L. 104-106, § 324(c), added subsec. (e) 
and struck out former subsec. (e) which authorized Sec- 
retary to make technical assistance grants under sec- 
tion 9617(e) of title 42 in connection with installations 
containing facilities listed on the National Priorities 
List and to make funds available to facilitate partici- 
pation on technical review committees and restoration 
advisory boards relating to environmental restoration 
activities at other installations. 

Subsec. (g). Pub. L. 104-106, § 324(d)(1), added subsec. 
(g). 

Subsec. (g)(1). Pub. L. 104-201 substituted "the envi- 
ronmental restoration account concerned" for "the De- 
fense Environmental Restoration Account estab- 
lished". 

Subsec. (h). Pub. L. 104-106, § 324(e), added subsec. (h). 
1994— Subsecs. (d) to (f). Pub. L. 103-337 added subsecs. 
(d) to (f). 



Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 322(e) of Pub. L. 104-201, set out as a note 
under section 2703 of this title. 

Requirements for Restoration Advisory Boards 
and Exemption From Federal Advisory Commit- 
tee Act 

Pub. L. 108-136, div. A, title III, § 317(a), Nov. 24, 2003, 
117 Stat. 1432, provided that: "The Secretary of Defense 
shall amend the regulations required by section 
2705(d)(2) of title 10, United States Code, relating to the 
establishment, characteristics, composition, and fund- 
ing of restoration advisory boards to ensure that each 
restoration advisory board complies with the following 
requirements: 

"(1) Each restoration advisory board shall be fairly 
balanced in its membership in terms of the points of 
view represented and the functions to be performed. 

"(2) Unless a closed or partially closed meeting is 
determined to be proper in accordance with one or 
more of the exceptions listed in section 552b(c) of 
title 5, United States Code, each meeting of a restora- 
tion advisory board shall be — 

"(A) held at a reasonable time and in a manner or 
place reasonably accessible to the public, including 
individuals with disabilities; and 

"(B) open to the public. 
"(3) Timely notice of each meeting of a restoration 
advisory board shall be published in a local news- 
paper of general circulation. 

"(4) Interested persons may appear before or file 
statements with a restoration advisory board, subject 
to such reasonable restrictions as the Secretary may 
prescribe. 

"(5) Subject to section 552 of title 5, United States 
Code, the records, reports, minutes, appendixes, 
working papers, drafts, studies, agenda, or other doc- 
uments that were made available to, prepared for, or 
prepared by each restoration advisory board shall be 
available for public inspection and copying at a sin- 
gle, publicly accessible location, such as a public li- 
brary or an appropriate office of the military instal- 
lation for which the restoration advisory board is es- 
tablished, at least until the restoration advisory 
board is terminated. 

"(6) Detailed minutes of each meeting of each res- 
toration advisory board shall be kept and shall con- 
tain a record of the persons present, a complete and 
accurate description of matters discussed and conclu- 
sions reached, and copies of all reports received, is- 
sued, or approved by the restoration advisory board. 
The accuracy of the minutes of a restoration advisory 
board shall be certified by the chairperson of the 
board." 

Implementation Requirements for Restoration 
Advisory Boards 

Section 326(d) of Pub. L. 103-337 provided that: "Not 
later than 180 days after the date on which the Sec- 
retary of Defense announces a decision to establish res- 
toration advisory boards, the Secretary shall — 

"(1) prescribe the regulations required under sub- 
section (d)(2) of section 2705 of title 10, United States 
Code, as added by subsection (a); and 

"(2) take appropriate actions to notify the public of 
the availability of funding under subsection (e) of 
such section, as added by subsection (b)." 

Report on Restoration Advisory Boards and As- 
sistance for Citizen Participation on Committees 
and Boards 

Section 326(e) of Pub. L. 103-337 directed Secretary of 
Defense to submit, not later than May 1, 1996, report re- 
garding establishment of restoration advisory boards 
under subsections (d) and (e) of this section and the ex- 
penditure of funds for assistance for citizen participa- 
tion on technical review committees under subsection 
(e) of this section. 
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Restrictions on Administrative and Technical 
Assistance Funding 

Section 324(d)(2) of Pub. L. 104-106 provided that: 
"(2)(A) Subject to subparagraph (B), the total amount 
of funds made available under section 2705(g) of title 10, 
United States Code, as added by paragraph (1), for fiscal 
year 1996 may not exceed $6,000,000. 

"(B) Amounts may not be made available under sub- 
section (g) of such section 2705 after September 15, 1996, 
unless the Secretary of Defense publishes proposed 
final or interim final regulations required under sub- 
section (d) of such section, as amended by subsection 
(a)." 



[§2706. Repealed. Pub. L. 112-81, div. A, title X, 
§ 1061(22)(A), Dec. 31, 2011, 125 Stat. 1584] 

Section, added Pub. L. 99-499, title II, § 211(a)(1)(B), 
Oct. 17, 1986, 100 Stat. 1724; amended Pub. L. 101-189, div. 
A, title III, § 357(a)(1), (2)(A), Nov. 29, 1989, 103 Stat. 1426, 
1427; Pub. L. 101-510, div. A, title III, §§341, 342(a), Nov. 
5, 1990, 104 Stat. 1536, 1537; Pub. L. 103-160, div. A, title 
X, §1001(a)-(d), Nov. 30, 1993, 107 Stat. 1742-1744; Pub. L. 
103-337, div. A, title X, § 1070(b)(9), Oct. 5, 1994, 108 Stat. 
2857; Pub. L. 104-106, div. A, title III, § 324(f), Feb. 10, 
1996, 110 Stat. 254; Pub. L. 104-201, div. A, title III, §321, 
Sept. 23, 1996, 110 Stat. 2477; Pub. L. 105-85, div. A, title 
III, §§ 344(a), 345, Nov. 18, 1997, 111 Stat. 1688; Pub. L. 
105-261, div. A, title III, §325, Oct. 17, 1998, 112 Stat. 1965; 
Pub. L. 106-65, div. A, title III, §§322, 323(c)(1), Oct. 5, 
1999, 113 Stat. 560, 563; Pub. L. 107-107, div. A, title III, 
§315, Dec. 28, 2001, 115 Stat. 1053; Pub. L. 109-163, div. A, 
title III, §311, Jan. 6, 2006, 119 Stat. 3190, related to an- 
nual reports by the Secretary of Defense to Congress 
regarding environmental restoration activities, envi- 
ronmental quality programs and other environmental 
activities, and the Department of Defense's environ- 
mental technology program. 

§2707. Environmental restoration projects for 
environmental responses 

(a) Environmental Restoration Projects 
Authorized. — The Secretary of Defense or the 
Secretary of a military department may carry 
out an environmental restoration project if that 
Secretary determines that the project is nec- 
essary to carry out a response under this chap- 
ter or CERCLA. 

(b) Treatment of Project.— Any construc- 
tion, development, conversion, or extension of a 
structure, and any installation of equipment, 
that is included in an environmental restoration 
project under this section may not be considered 
military construction (as that term is defined in 
section 2801(a) of this title). 

(c) Source of Funds.— Funds authorized for 
deposit in an account established by section 
2703(a) of this title shall be the only source of 
funds to conduct an environmental restoration 
project under this section. 

(d) Environmental Restoration Project De- 
fined. — In this section, the term "environ- 
mental restoration project" includes any con- 
struction, development, conversion, or extension 
of a structure, or installation of equipment, in 
direct support of a response. 

(Added Pub. L. 107-314, div. A, title HI, 
§ 313(a)(2), Dec. 2, 2002, 116 Stat. 2507.) 

Prior Provisions 

A prior section 2707 was renumbered section 2700 of 
this title. 



§2708. Contracts for handling hazardous waste 
from defense facilities 

(a) Reimbursement Requirement.— (1) Each 
contract or subcontract to which this section 
applies shall provide that, upon receipt of haz- 
ardous wastes properly characterized pursuant 
to applicable laws and regulations, the contrac- 
tor or subcontractor will reimburse the Federal 
Government for all liabilities incurred by, pen- 
alties assessed against, costs incurred by, and 
damages suffered by, the Government that are 
caused by — 

(A) the contractor's or subcontractor's 
breach of any term or provision of the con- 
tract or subcontract; and 

(B) any negligent or willful act or omission 
of the contractor or subcontractor, or the em- 
ployees of the contractor or subcontractor, in 
the performance of the contract or sub- 
contract. 

(2) Not later than 30 days after such a contract 
or subcontract is awarded, the contractor or 
subcontractor shall demonstrate that the con- 
tractor or subcontractor will reimburse the Fed- 
eral Government as provided in paragraph (1). 

(b) Applicability.— (1) Except as provided in 
paragraph (2), this section applies to each con- 
tract entered into by the Secretary of Defense 
or the Secretary of a military department, and 
any subcontract under any such contract, with 
an owner or operator of a hazardous waste treat- 
ment or disposal facility during fiscal years 1992 
through 1996 for the offsite treatment or dis- 
posal of hazardous wastes from a facility under 
the jurisdiction of the Secretary of Defense. 

(2) This section does not apply to — 

(A) any contract or subcontract to perform 
remedial action or corrective action under the 
Defense Environmental Restoration Program, 
other programs or activities of the Depart- 
ment of Defense, or authorized State hazard- 
ous waste programs; 

(B) any contract or subcontract under which 
the generation of the hazardous waste to be 
disposed of is incidental to the performance of 
the contract; or 

(C) any contract or subcontract to dispose of 
ammunition or solid rocket motors. 

(c) Exception to Reimbursement Require- 
ment. — Notwithstanding subsection (a), in the 
case of any contract to which this section ap- 
plies, if the Secretary of Defense or the Sec- 
retary of the military department concerned de- 
termines that — 

(1) there is only one responsible offeror or 
there is no responsible offeror willing to pro- 
vide the reimbursement required by sub- 
section (a) for such contract; or 

(2) failure to award the contract would place 
the facility concerned in violation of any re- 
quirement of the Solid Waste Disposal Act (42 
U.S.C. 6901 et seq.), 

then the contract may be awarded without in- 
cluding the reimbursement provision required 
by subsection (a). 

(d) Definitions.— In this section: 

(1) The term "hazardous waste" has the 
meaning given that term by section 1004(5) of 
the Solid Waste Disposal Act (42 U.S.C. 
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6903(5)), except that such term also includes 
polychlorinated biphenyls. 

(2) The term "remedial action" has the 
meaning given that term by section 101(24) of 
the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9601(24)). 

(3) The term "corrective action" has the 
meaning given that term under section 3004(u) 
of the Solid Waste Disposal Act (42 U.S.C. 
6924(u)). 

(4) The term "polychlorinated biphenyls" 
has the meaning given that term under section 
6(e) of the Toxic Substances Control Act (15 
U.S.C. 2605(e)). 

(e) Effect on Liability. — Nothing in this sec- 
tion shall affect the liability of the Federal Gov- 
ernment under any Federal or State law or 
under common law. 

(Added Pub. L. 102-190, div. A, title III, 
§ 331(a)(1), Dec. 5, 1991, 105 Stat. 1339; amended 
Pub. L. 102-484, div. A, title III, §321, title X, 
§1052(36), Oct. 23, 1992, 106 Stat. 2365, 2501; Pub. 
L. 103-160, div. A, title X, §1004, Nov. 30, 1993, 107 
Stat. 1748.) 

References in Text 

The Solid Waste Disposal Act, referred to in subsec. 
(c)(2), is title II of Pub. L. 89-272, Oct. 20, 1965, 79 Stat. 
997, as amended generally by Pub. L. 94-580, §2, Oct. 21, 
1976, 90 Stat. 2795, which is classified generally to chap- 
ter 82 (§6901 et seq.) of Title 42, The Public Health and 
Welfare. For complete classification of this Act to the 
Code, see Short Title note set out under section 6901 of 
Title 42 and Tables. 

Amendments 

1993— Subsec. (b)(1). Pub. L. 103-160 substituted "fiscal 
years 1992 through 1996" for "fiscal years 1992 and 1993". 

1992— Subsec. (b)(1). Pub. L. 102-484, § 1052(36)(A), sub- 
stituted "each contract" for "all contracts" and "any 
subcontract under any such contract" for "all sub- 
contracts under such contracts". 

Pub. L. 102-484, §321, substituted "fiscal years 1992 
and 1993" for "fiscal year 1992". 

Subsec. (d). Pub. L. 102-484, § 1052(36)(B), substituted 
"In" for "For purposes of" in introductory provisions. 

Effective Date 

Section 331(b) of Pub. L. 102-190 provided that: "Sec- 
tion 2708 of title 10, United States Code, shall apply 
with respect to contracts entered into after the expira- 
tion of the 60-day period beginning on the date of the 
enactment of this Act [Dec. 5, 1991]." 

§2709. Investment control process for environ- 
mental technologies 

(a) Investment Control Process.— The Sec- 
retary of Defense shall ensure that the tech- 
nology planning process developed to implement 
section 2501 of this title and section 270(b) of the 
National Defense Authorization Act for Fiscal 
Year 1997 (Public Law 104-201; 110 Stat. 2469) pro- 
vides for an investment control process for the 
selection, prioritization, management, and eval- 
uation of environmental technologies by the De- 
partment of Defense, the military departments, 
and the Defense Agencies. 

(b) Planning and Evaluation.— The environ- 
mental technology investment control process 
required by subsection (a) shall provide, at a 
minimum, for the following: 



(1) The active participation by end-users of 
environmental technology, including the offi- 
cials responsible for the environmental secu- 
rity programs of the Department of Defense 
and the military departments, in the selection 
and prioritization of environmental tech- 
nologies. 

(2) The development of measurable perform- 
ance goals and objectives for the management 
and development of environmental tech- 
nologies and specific mechanisms for assuring 
the achievement of the goals and objectives. 

(3) Annual performance reviews to determine 
whether the goals and objectives have been 
achieved and to take appropriate action in the 
event that they are not achieved. 

(Added Pub. L. 106-65, div. A, title III, § 323(b)(1), 
Oct. 5, 1999, 113 Stat. 562.) 

References in Text 

Section 270(b) of the National Defense Authorization 
Act for Fiscal Year 1997 (Public Law 104-201; 110 Stat. 
2469), referred to in subsec. (a), is set out as a note 
under section 2501 of this title. 

Purposes of Section 323 of Pub. L. 106-65 

Pub. L. 106-65, div. A, title III, § 323(a), Oct. 5, 1999, 113 
Stat. 562, provided that: "The purposes of this section 
[enacting this section, amending section 2706 of this 
title, and enacting provisions set out as a note under 
section 2706 of this title] are — 

"(1) to hold the Department of Defense and the 
military departments accountable for achieving per- 
formance-based results in the management of envi- 
ronmental technology by providing a connection be- 
tween program direction and the achievement of spe- 
cific performance-based results; 

"(2) to assure the identification of end-user require- 
ments for environmental technology within the mili- 
tary departments; 

"(3) to assure results, quality of effort, and appro- 
priate levels of service and support for end-users of 
environmental technology within the military de- 
partments; and 

"(4) to promote improvement in the performance of 
environmental technologies by establishing objec- 
tives for environmental technology programs, meas- 
uring performance against such objectives, and mak- 
ing public reports on the progress made in such per- 
formance." 

§ 2710. Inventory of unexploded ordnance, dis- 
carded military munitions, and munitions 
constituents at defense sites (other than 
operational ranges) 

(a) Inventory Required.— (1) The Secretary of 
Defense shall develop and maintain an inventory 
of defense sites that are known or suspected to 
contain unexploded ordnance, discarded military 
munitions, or munitions constituents. 

(2) The information in the inventory for each 
defense site shall include, at a minimum, the 
following: 

(A) A unique identifier for the defense site. 

(B) An appropriate record showing the loca- 
tion, boundaries, and extent of the defense 
site, including identification of the State and 
political subdivisions of the State, including 
the county, where applicable, in which the de- 
fense site is located and any Tribal lands en- 
compassed by the defense site. 

(C) Known persons and entities, other than a 
military department, with any current owner- 



§2710 



TITLE 10— ARMED FORCES 



Page 1714 



ship interest or control of lands encompassed 
by the defense site. 

(D) Any restrictions or other land use con- 
trols currently in place at the defense site 
that might affect the potential for public and 
environmental exposure to the unexploded 
ordnance, discarded military munitions, or 
munitions constituents. 

(b) Site Prioritization.— (1) The Secretary 
shall develop, in consultation with representa- 
tives of the States and Indian Tribes, a proposed 
protocol for assigning to each defense site a rel- 
ative priority for response activities related to 
unexploded ordnance, discarded military muni- 
tions, and munitions constituents based on the 
overall conditions at the defense site. After pub- 
lic notice and comment on the proposed proto- 
col, the Secretary shall issue a final protocol 
and shall apply the protocol to defense sites list- 
ed on the inventory. The level of response prior- 
ity assigned the site shall be included with the 
information required by subsection (a)(2). 

(2) In assigning the response priority for a de- 
fense site on the inventory, the Secretary shall 
primarily consider factors relating to safety and 
environmental hazard potential, such as the fol- 
lowing: 

(A) Whether there are known, versus sus- 
pected, unexploded ordnance, discarded mili- 
tary munitions, or munitions constituents on 
all or any portion of the defense site and the 
types of unexploded ordnance, discarded mili- 
tary munitions, or munitions constituents 
present or suspected to be present. 

(B) Whether public access to the defense site 
is controlled, and the effectiveness of these 
controls. 

(C) The potential for direct human contact 
with unexploded ordnance, discarded military 
munitions, or munitions constituents at the 
defense site and evidence of people entering 
the site. 

(D) Whether a response action has been or is 
being undertaken at the defense site under the 
Formerly Used Defense Sites program or other 
program. 

(E) The planned or mandated dates for trans- 
fer of the defense site from military control. 

(F) The extent of any documented incidents 
involving unexploded ordnance, discarded 
military munitions, or munitions constituents 
at or from the defense site, including incidents 
involving explosions, discoveries, injuries, re- 
ports, and investigations. 

(G) The potential for drinking water con- 
tamination or the release of munitions con- 
stituents into the air. 

(H) The potential for destruction of sensitive 
ecosystems and damage to natural resources. 

(3) The priority assigned to a defense site in- 
cluded on the inventory shall not impair, alter, 
or diminish any applicable Federal or State au- 
thority to establish requirements for the inves- 
tigation of, and response to, environmental 
problems at the defense site. 

(c) Updates and Availability.— (1) The Sec- 
retary shall annually update the inventory and 
site prioritization list to reflect new informa- 
tion that becomes available. The inventory shall 
be available in published and electronic form. 



(2) The Secretary shall work with commu- 
nities adjacent to a defense site to provide infor- 
mation concerning conditions at the site and re- 
sponse activities. At a minimum, the Secretary 
shall provide the site inventory information and 
site prioritization list to appropriate Federal, 
State, tribal, and local officials, and, to the ex- 
tent the Secretary considers appropriate, to 
civil defense or emergency management agen- 
cies and the public. 

(d) Exceptions. — This section does not apply 
to the following: 

(1) Any locations outside the United States. 

(2) The presence of military munitions re- 
sulting from combat operations. 

(3) Operating storage and manufacturing fa- 
cilities. 

(4) Operational ranges. 

(e) Definitions.— In this section: 

(1) The term "defense site" applies to loca- 
tions that are or were owned by, leased to, or 
otherwise possessed or used by the Depart- 
ment of Defense. The term does not include 
any operational range, operating storage or 
manufacturing facility, or facility that is used 
for or was permitted for the treatment or dis- 
posal of military munitions. 

(2) The term "discarded military munitions" 
means military munitions that have been 
abandoned without proper disposal or removed 
from storage in a military magazine or other 
storage area for the purpose of disposal. The 
term does not include unexploded ordnance, 
military munitions that are being held for fu- 
ture use or planned disposal, or military muni- 
tions that have been properly disposed of, con- 
sistent with applicable environmental laws 
and regulations. 

(3) The term "munitions constituents" 
means any materials originating from unex- 
ploded ordnance, discarded military muni- 
tions, or other military munitions, including 
explosive and nonexplosive materials, and 
emission, degradation, or breakdown elements 
of such ordnance or munitions. 

(4) The term "possessions" includes John- 
ston Atoll, Kingman Reef, Midway Island, Nas- 
sau Island, Palmyra Island, and Wake Island. 

(5) The term "Secretary" means the Sec- 
retary of Defense. 

(6) The term "State" means the several 
States, the District of Columbia, the Common- 
wealth of Puerto Rico, the Commonwealth of 
the Northern Mariana Islands, and the terri- 
tories and possessions. 

(7) The term "United States", in a geo- 
graphic sense, means the States, territories, 
and possessions and associated navigable wa- 
ters, contiguous zones, and ocean waters of 
which the natural resources are under the ex- 
clusive management authority of the United 
States. 

(Added Pub. L. 107-107, div. A, title III, 
§ 311(a)(1), Dec. 28, 2001, 115 Stat. 1048; amended 
Pub. L. 108-136, div. A, title X, § 1042(b), Nov. 24, 
2003, 117 Stat. 1610; Pub. L. 111-84, div. A, title 
III, § 318(a), Oct. 28, 2009, 123 Stat. 2250.) 

Amendments 

2009— Subsec. (a)(2)(B). Pub. L. 111-84 inserted 
", including the county, where applicable," after "po- 
litical subdivisions of the State". 
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2003— Subsec. (e). Pub. L. 108-136 redesignated pars. 
(4), (6), (7), (8), and (10) as (3) to (7), respectively, and 
struck out former pars. (3), (5), and (9) which defined 
terms "military munitions", "operational range", and 
"unexploded ordnance", respectively. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Expedited Use op Appropriate Technology Related 
to Unexploded Ordnance Detection 

Pub. L. 110-417, [div. A], title III, §314, Oct. 14, 2008, 

122 Stat. 4410, as amended by Pub. L. 111-84, div. A, title 
X, § 1073(c)(1), Oct. 28, 2009, 123 Stat. 2474, provided that: 

"(a) Expedited Use op Appropriate Technologies. — 
The Secretary of Defense shall expedite the use of ap- 
propriate unexploded ordnance detection instrument 
technology developed through research funded by the 
Department of Defense or developed by entities other 
than the Department of Defense. 

"(b) Report.— Not later than October 1, 2009, the Sec- 
retary shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report describing 
and evaluating the following: 

"(1) The amounts allocated for research, develop- 
ment, test, and evaluation for unexploded ordnance 
detection technologies. 

"(2) The amounts allocated for transition of new 
unexploded ordnance detection technologies. 

"(3) Activities undertaken by the Department to 
transition such technologies and train operators on 
emerging detection instrument technologies. 

"(4) Any impediments to the transition of new un- 
exploded ordnance detection instrument technologies 
to regular operation in remediation programs. 

"(5) The transfer of such technologies to private 
sector entities involved in the detection of unex- 
ploded ordnance. 

"(6) Activities undertaken by the Department to 
raise public awareness regarding unexploded ord- 
nance. 

"(c) Unexploded Ordnance Defined. — In this sec- 
tion, the term 'unexploded ordnance' has the meaning 
given such term in section 101(e)(5) of title 10, United 
States Code." 

[Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 

123 Stat. 2474, provided that the amendment made by 
section 1073(c)(1) to section 314 of Pub. L. 110-417, set 
out above, is effective as of Oct. 14, 2008, and as if in- 
cluded in Pub. L. 110-417 therein as enacted.] 

Response Plan for Remediation of Unexploded 
Ordnance, Discarded Military Munitions, and 
Munitions Constituents 

Pub. L. 109-364, div. A, title III, §313(a)-(d), Oct. 17, 
2006, 120 Stat. 2138, 2139, provided that: 

"(a) Performance Goals for Remediation. — The 
Secretary of Defense shall set the following remedi- 
ation goals with regard to unexploded ordnance, dis- 
carded military munitions, and munitions constitu- 
ents: 

"(1) To complete, by not later than September 30, 
2007, preliminary assessments of unexploded ord- 
nance, discarded military munitions, and munitions 
constituents at all active installations and formerly 
used defense sites (other than operational ranges). 

"(2) To complete, by not later than September 30, 
2010, site inspections of unexploded ordnance, dis- 
carded military munitions, and munitions constitu- 
ents at all active installations and formerly used de- 
fense sites (other than operational ranges). 



"(3) To achieve, by not later than September 30, 
2009, a remedy in place or response complete for unex- 
ploded ordnance, discarded military munitions, and 
munitions constituents at all military installations 
closed or realigned as part of a round of defense base 
closure and realignment occurring prior to the 2005 
round. 

"(4) To achieve, by a date certain established by the 
Secretary of Defense, a remedy in place or response 
complete for unexploded ordnance, discarded military 
munitions, and munitions constituents at all active 
installations and formerly used defense sites (other 
than operational ranges) and all military installa- 
tions realigned or closed under the 2005 round of de- 
fense base closure and realignment. 
"(b) Response Plan Required. — 

"(1) In general. — Not later than March 1, 2007, the 
Secretary of Defense shall submit to the congres- 
sional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a comprehensive plan for 
addressing the remediation of unexploded ordnance, 
discarded military munitions, and munitions con- 
stituents at current and former defense sites (other 
than operational ranges). 

"(2) Content. — The plan required by paragraph (1) 
shall include — 

"(A) a schedule, including interim goals, for 
achieving the goals described in paragraphs (1) 
through (3) of subsection (a), based upon the Muni- 
tions Response Site Prioritization Protocol estab- 
lished by the Department of Defense; 

"(B) such interim goals as the Secretary deter- 
mines feasible for efficiently achieving the goal re- 
quired under paragraph (4) of such subsection; and 
"(C) an estimate of the funding required to 
achieve the goals established pursuant to such sub- 
section and the interim goals established pursuant 
to subparagraphs (A) and (B). 

"(3) Updates.— Not later than March 15 of 2008, 2009, 
and 2010, the Secretary shall submit to the congres- 
sional defense committees an update of the plan re- 
quired under paragraph (1). The Secretary may in- 
clude the update in the report on environmental res- 
toration activities that is submitted to Congress 
under [former] section 2706(a) of title 10, United 
States Code, in the year in which that update is re- 
quired and may include in the update any adjustment 
to the remediation goals established under subsection 
(a) that the Secretary determines necessary to re- 
spond to unforeseen circumstances. 
"(c) Report on Reuse Standards and Principles. — 
Not later than March 1, 2007, the Secretary of Defense 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a report 
on the status of the efforts of the Department of De- 
fense to achieve agreement with relevant regulatory 
agencies on appropriate reuse standards or principles, 
including — 

"(1) a description of any standards or principles 
that have been agreed upon; and 

"(2) a discussion of any issues that remain in dis- 
agreement, including the impact that any such dis- 
agreement is likely to have on the ability of the De- 
partment of Defense to carry out the response plan 
required by subsection (b). 
"(d) Definitions. — In this section: 

"(1) The terms 'unexploded ordnance' and 'oper- 
ational range' have the meanings given such terms in 
section 101(e) of title 10, United States Code. 

"(2) The terms 'discarded military munitions', 'mu- 
nitions constituents', and 'defense site' have the 
meanings given such terms in section 2710(e) of such 
title." 

Research on Effects of Ocean Disposal of 
Munitions 

Pub. L. 109-364, div. A, title III, §314, Oct. 17, 2006, 120 
Stat. 2139, provided that: 
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"(a) Identification of Disposal Sites. — 

"(1) Historical review. — The Secretary of Defense 
shall conduct a historical review of available records 
to determine the number, size, and probable locations 
of sites where the Armed Forces disposed of military 
munitions in coastal waters. The historical review 
shall, to the extent possible, identify the types of mu- 
nitions at individual sites. 

"(2) Cooperation. — The Secretary shall request the 
assistance of the Coast Guard, the National Oceanic 
and Atmospheric Administration, and other relevant 
Federal agencies in conducting' the review required 
by this subsection. 

"(3) Interim reports. — The Secretary shall periodi- 
cally, but no less often than annually, release any 
new information obtained during the historical re- 
view conducted under paragraph (1). The Secretary 
may withhold from public release the exact nature 
and locations of munitions the potential unauthor- 
ized retrieval of which could pose a significant threat 
to the national defense or public safety. 

"(4) Inclusion of information in annual report on 
environmental restoration activities. — The Sec- 
retary shall include the information obtained pursu- 
ant to the review conducted under paragraph (1) in 
the annual report on environmental restoration ac- 
tivities submitted to Congress under [former] section 
2706 of title 10, United States Code. 

"(5) Final report. — The Secretary shall complete 
the historical review required under paragraph (1) 
and submit a final report on the findings of such re- 
view in the annual report on environmental restora- 
tion activities submitted to Congress for fiscal year 
2009. 

"(b) Identification of Navigational and Safety 
Hazards. — 

"(1) Identification of hazards. — The Secretary of 
Defense shall provide available information to the 
Secretary of Commerce to assist the National Oce- 
anic and Atmospheric Administration in preparing 
nautical charts and other navigational materials for 
coastal waters that identify known or potential haz- 
ards posed by disposed military munitions to private 
activities, including commercial shipping and fishing 
operations. 

"(2) Continuation of information activities. — The 
Secretary of Defense shall continue activities to in- 
form potentially affected users of the ocean environ- 
ment, particularly fishing operations, of the possible 
hazards from contact with disposed military muni- 
tions and the proper methods to mitigate such haz- 
ards. 

"(c) Research. — 

"(1) In general. — The Secretary of Defense shall 
continue to conduct research on the effects on the 
ocean environment and those who use it of military 
munitions disposed of in coastal waters. 

"(2) Scope. — Research under paragraph (1) shall in- 
clude — 

"(A) the sampling and analysis of ocean waters 
and sea beds at or adjacent to military munitions 
disposal sites selected pursuant to paragraph (3) to 
determine whether the disposed military munitions 
have caused or are causing contamination of such 
waters or sea beds; 

"(B) investigation into the long-term effects of 
seawater exposure on disposed military munitions, 
particularly effects on chemical munitions; 

"(C) investigation into the impacts any such con- 
tamination may have on the ocean environment 
and those who use it, including public health risks; 

"(D) investigation into the feasibility of remov- 
ing or otherwise remediating the military muni- 
tions; and 

"(E) the development of effective safety measures 
for dealing with such military munitions. 
"(3) Research criteria. — In conducting the re- 
search required by this subsection, the Secretary 
shall ensure that the sampling, analysis, and inves- 
tigations are conducted at representative sites, tak- 



ing into account factors such as depth, water tem- 
perature, nature of the military munitions present, 
and relative proximity to onshore populations. In 
conducting such research, the Secretary shall select 
at least two representative sites each in the areas of 
the Atlantic coast, the Pacific coast (including Alas- 
ka), and the Hawaiian Islands. 

"(4) Authority to make grants and enter into co- 
operative agreements. — In conducting research 
under this subsection, the Secretary may make 
grants to, and enter into cooperative agreements 
with, qualified research entities. 

"(d) Monitoring. — If the historical review required by 
subsection (a) or the research required by subsection (c) 
indicates that contamination is being released into the 
ocean waters from disposed military munitions at a 
particular site or that the site poses a significant pub- 
lic health or safety risk, the Secretary of Defense shall 
institute appropriate monitoring mechanisms at that 
site and report to the congressional defense commit- 
tees [Committees on Armed Services and Appropria- 
tions of the Senate and the House of Representatives] 
on any additional measures that may be necessary to 
address the release or risk, as applicable. 
"(e) Definitions. — In this section: 

"(1) The term 'coastal waters' means that part of 
the ocean extending from the coast line of the United 
States to the outer boundary of the outer Continen- 
tal Shelf. 

"(2) The term 'coast line' has the meaning given 
that term in section 2(c) of the Submerged Lands Act 
(43 U.S.C. 1301(c)). 

"(3) The term 'military munitions' has the meaning 
given that term in section 101(e) of title 10, United 
States Code. 

"(4) The term 'outer Continental Shelf has the 
meaning given that term in section 2(a) of the Outer 
Continental Shelf Lands Act (43 U.S.C. 1331(a))." 

Initial Inventory 

Pub. L. 107-107, div. A, title III, § 311(b), Dec. 28, 2001, 
115 Stat. 1051, provided that: "The requirements of sec- 
tion 2710 of title 10, United States Code, as added by 
subsection (a), shall be implemented as follows: 

"(1) The initial inventory required by subsection (a) 

of such section shall be completed not later than May 

31, 2003. 

"(2) The proposed prioritization protocol required 
by subsection (b) of such section shall be available for 
public comment not later than November 30, 2002." 

§2711. Annual report on defense environmental 
programs 

(a) Report Required.— The Secretary of De- 
fense shall submit to Congress each year, not 
later than 45 days after the date on which the 
President submits to Congress the budget for a 
fiscal year, a report on defense environmental 
programs. Each report shall include: 

(1) With respect to environmental restora- 
tion activities of the Department of Defense, 
and for each of the military departments, the 
following elements: 

(A) Information on the Environmental 
Restoration Program, including the follow- 
ing: 

(i) The total number of sites in the Envi- 
ronmental Restoration Program. 

(ii) The number of sites in the Environ- 
mental Restoration Program that have 
reached the Remedy in Place Stage and 
the Response Complete Stage, and the 
change in such numbers in the preceding 
fiscal year. 

(iii) A statement of the amount of funds 
allocated by the Secretary for, and the an- 
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ticipated progress in implementing, the 
Environmental Restoration Program dur- 
ing the fiscal year for which the budget is 
submitted. 

(iv) The Secretary's assessment of the 
overall progress of the Environmental Res- 
toration Program. 

(B) Information on the Military Munitions 
Restoration Program (MMRP), including the 
following: 

(i) The total number of sites in the 
MMRP. 

(ii) The number of sites that have 
reached the Remedy in Place Stage and 
the Response Complete Stage, and the 
change in such numbers in the preceding 
fiscal year. 

(iii) A statement of the amount of funds 
allocated by the Secretary for, and the an- 
ticipated progress in implementing, the 
MMRP during the fiscal year for which the 
budget is submitted. 

(iv) The Secretary's assessment of the 
overall progress of the MMRP. 

(2) With respect to each of the major activi- 
ties under the environmental quality program 
of the Department of Defense and for each of 
the military departments — 

(A) a statement of the amount expended, 
or proposed to be expended, during the pe- 
riod consisting of the four fiscal years pre- 
ceding the fiscal year in which the report is 
submitted, the current fiscal year, the fiscal 
year for which the budget is submitted, and 
the fiscal year following the fiscal year for 
which the budget is submitted; and 

(B) an explanation for any significant 
change in such amounts during the period 
covered. 

(3) With respect to the environmental tech- 
nology program of the Department of De- 
fense — 

(A) a report on the progress made in 
achieving the objectives and goals of its en- 
vironmental technology program during the 
preceding fiscal year and an overall trend 
analysis for the program covering the pre- 
vious four fiscal years; and 

(B) a statement of the amount expended, 
or proposed to be expended, during the pe- 
riod consisting of the four fiscal years pre- 
ceding the fiscal year in which the report is 
submitted, the fiscal year for which the 
budget is submitted, and the fiscal year fol- 
lowing the fiscal year for which the budget 
is submitted. 

(b) Definitions. — For purposes of this sec- 
tion — 

(1) the term "environmental quality pro- 
gram" means a program of activities relating 
to environmental compliance, conservation, 
pollution prevention, and other activities re- 
lating to environmental quality as the Sec- 
retary may designate; and 

(2) the term "major activities" with respect 
to an environmental program means — 

(A) environmental compliance activities; 

(B) conservation activities; and 

(C) pollution prevention activities. 



(Added Pub. L. 112-81, div. A, title III, § 317(a), 
Dec. 31, 2011, 125 Stat. 1359.) 



CHAPTER 161— PROPERTY RECORDS AND 
REPORT OF THEFT OR LOSS OF CERTAIN 
PROPERTY 

See. 

2721. Property records: maintenance on quan- 

titative and monetary basis. 

2722. Theft or loss of ammunition, destructive de- 

vices, and explosives: report to Secretary of 
the Treasury. 

2723. Notice to congressional committees of cer- 

tain security and counterintelligence fail- 
ures within defense programs. 

Amendments 

1999— Pub. L. 106-65, div. A, title X, § 1042(b), Oct. 5, 
1999, 113 Stat. 760, added item 2723. 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(17)(B), 
Dec. 5, 1991, 105 Stat. 1473, substituted "Property 
records: maintenance on quantitative and monetary 
basis" for "Basis" in item 2721. 

1990— Pub. L. 101-510, div. A, title XIII, §1331(7), Nov. 
5, 1990, 104 Stat. 1673, substituted "Basis" for "Basis: re- 
ports" in item 2721. 

1988— Pub. L. 100-456, div. A, title III, §344(b)(l), Sept. 
29, 1988, 102 Stat. 1962, inserted "AND REPORT OF 
THEFT OR LOSS OF CERTAIN PROPERTY" in chap- 
ter heading and added item 2722. 

1986— Pub. L. 99-499, title II, § 211(a)(3), Oct. 17, 1986, 
100 Stat. 1725, redesignated item 2701 as item 2721. 



§2721. Property records: maintenance on quan- 
titative and monetary basis 

(a) Under regulations prescribed by him, the 
Secretary of Defense shall have the records of 
the fixed property, installations, major equip- 
ment items, and stored supplies of the military 
departments maintained on both a quantitative 
and a monetary basis, so far as practicable. 

(b) The regulations prescribed pursuant to 
subsection (a) shall include a requirement that 
the records maintained under such subsection — 

(1) to the extent practicable, provide up-to- 
date information on all items in the inventory 
of the Department of Defense; 

(2) indicate whether the inventory of each 
item is sufficient or excessive in relation to 
the needs of the Department for that item; and 

(3) permit the Secretary of Defense to in- 
clude in the budget submitted to Congress 
under section 1105 of title 31 for each fiscal 
year, information relating to — 

(A) the amounts proposed for each appro- 
priation account in such budget for inven- 
tory purchases of the Department of De- 
fense; and 

(B) the amounts obligated for such inven- 
tory purchases out of the corresponding ap- 
propriations account for the preceding fiscal 
year. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 152, §2701; re- 
numbered §2721, Pub. L. 99-499, title II, 
§ 211(a)(1)(A), Oct. 17, 1986, 100 Stat. 1719; amend- 
ed Pub. L. 101-510, div. A, title XIII, § 1322(a)(12), 
Nov. 5, 1990, 104 Stat. 1671; Pub. L. 102-190, div. A, 
title III, § 347(b), title X, §1061(a)(17)(A), Dec. 5, 
1991, 105 Stat. 1347, 1473.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2701(a) 
2701(b) 


5:172i (less last sentence). 
5:1721 (last sentence). 


July 26, 1947, oh. 343, 
§410; added Aug. 10. 
1949. oh. 412, §11(410). 63 
Stat. 590. 



In subsection (a), the words "equipment" and "mate- 
rials" are omitted, since the word "supplies", as de- 
fined in section 101(26) of this title, includes equipment 
and materials. The word "stored" is substituted for the 
words "held in store by the armed services". 

In subsection (b), the words "on property records 
maintained under this section" are substituted for the 
word "thereon". 

Amendments 

1991— Pub. L. 102-190, §1061(a)(17)(A), substituted sec- 
tion catchline for one which read "Basis: reports". 

Pub. L. 102-190, § 347(b), designated existing provisions 
as subsec. (a) and added subsec. (b). 

1990— Pub. L. 101-510 struck out "(a)" before "Under 
regulations" and struck out subsec. (b) which read as 
follows: "The Secretary shall report once a year to 
Congress and the President on property records main- 
tained under this section." 

Implementation of 1991 Amendment 

Section 347(c) of Pub. L. 102-190 provided that: "The 
Secretary of Defense shall establish the uniform sys- 
tem of valuation described in section 2458(a)(3) of title 
10, United States Code (as added by subsection (a)), and 
prescribe the regulations required by section 2721(b) of 
such title (as added by subsection (b)), not later than 
180 days after the date of the enactment of this Act 
[Dec. 5, 1991]." 

Inventory Investigations 

Section 343 of Pub. L. 10IM56 provided that: 

"(a) Undercover Investigations.— (1) Congress finds 
that the use of undercover investigative techniques by 
the Department of Defense enhances the ability of the 
Department of Defense to detect and investigate theft 
of Government property (including munitions) from the 
Department of Defense supply system. 

"(2) The Secretary of Defense is urged to continue to 
conduct undercover investigations to detect and inves- 
tigate thefts referred to in paragraph (1). 

"(b) Inventory Security Incident Repository. — The 
Secretary of Defense shall establish and maintain a 
centralized computer system for recording and organiz- 
ing information on theft, fraud, and breach of security 
and incidents involving the loss of Department of De- 
fense supplies (including munitions)." 

§2722. Theft or loss of ammunition, destructive 
devices, and explosives: report to Secretary 
of the Treasury 

(a) In General. — The Secretary of Defense 
shall report the theft or other loss of any ammu- 
nition, destructive device, or explosive material 
from the stocks of the Department of Defense to 
the Secretary of the Treasury within 72 hours, if 
possible, after the discovery of such theft or 
loss. 

(b) Exclusion for Certain Items.— The Sec- 
retary of Defense may exclude from the report- 
ing requirement under subsection (a) any item 
referred to in that subsection if— 

(1) the Secretary determines that the item 
represents a low risk of danger to the public 
and would be of minimal utility to any person 
who may illegally receive such item; and 

(2) the exclusion of such item is specified as 
being excluded from the reporting requirement 



in a memorandum of agreement between the 
Secretary of Defense and the Secretary of the 
Treasury. 

(c) Definitions. — In this section: 

(1) The term "explosive material" means ex- 
plosives, blasting agents, and detonators. 

(2) The terms "destructive device" and "am- 
munition" have the meanings given those 
terms by paragraphs (4) and (17), respectively, 
of section 921(a) of title 18. 

(Added Pub. L. 100-456, div. A, title III, § 344(a), 
Sept. 29, 1988, 102 Stat. 1961; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(24), Oct. 17, 2006, 
120 Stat. 2399.) 

Amendments 

2006— Subsec. (c)(2). Pub. L. 109-364 substituted 
"921(a)" for "921". 

Effective Date 

Section 344(c) of Pub. L. 100-456 provided that: "The 
amendment made by subsection (a) [enacting this sec- 
tion] shall take effect with respect to thefts and losses 
discovered more than 180 days after the date of the en- 
actment of this Act [Sept. 29, 1988]." 

§ 2723. Notice to congressional committees of cer- 
tain security and counterintelligence failures 
within defense programs 

(a) Required Notification. — The Secretary of 
Defense shall submit to the Committees on 
Armed Services of the Senate and House of Rep- 
resentatives a notification of each security or 
counterintelligence failure or compromise of 
classified information relating to any defense 
operation, system, or technology of the United 
States that the Secretary considers likely to 
cause significant harm or damage to the na- 
tional security interests of the United States. 
The Secretary shall consult with the Director of 
National Intelligence and the Director of the 
Federal Bureau of Investigation, as appropriate, 
before submitting any such notification. 

(b) Manner of Notification. — Notification of 
a failure or compromise of classified informa- 
tion under subsection (a) shall be provided, in 
accordance with the procedures established pur- 
suant to subsection (c), not later than 30 days 
after the date on which the Department of De- 
fense determines that the failure or compromise 
has taken place. 

(c) Procedures.— The Secretary of Defense 
and the Committees on Armed Services of the 
Senate and House of Representatives shall each 
establish such procedures as may be necessary 
to protect from unauthorized disclosure classi- 
fied information, information relating to intel- 
ligence sources and methods, and sensitive law 
enforcement information that is submitted to 
those committees pursuant to this section and 
that are otherwise necessary to carry out the 
provisions of this section. 

(d) Statutory Construction.— (1) Nothing in 
this section shall be construed as authority to 
withhold any information from the Committees 
on Armed Services of the Senate and House of 
Representatives on the grounds that providing 
the information to those committees would con- 
stitute the unauthorized disclosure of classified 
information, information relating to intel- 
ligence sources and methods, or sensitive law 
enforcement information. 
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(2) Nothing in this section shall be construed 
to modify or supersede any other requirement to 
report information on intelligence activities to 
the Congress, including the requirement under 
section 501 of the National Security Act of 1947 
(50 U.S.C. 413). 

(Added Pub. L. 106-65, div. A, title X, § 1042(a), 
Oct. 5, 1999, 113 Stat. 759; amended Pub. L. 

110- 181, div. A, title IX, §931(a)(13), Jan. 28, 2008, 

122 Stat. 285; Pub. L. 110-417, [div. A], title IX, 
§932(a)(12), Oct. 14, 2008, 122 Stat. 4576; Pub. L. 

111- 84, div. A, title X, §1073(c)(10), Oct. 28, 2009, 

123 Stat. 2475.) 

Amendments 

2009— Subsec. (a). Pub. L. 111-84 repealed Pub. L. 
110-417, §932(a)(12). See 2008 Amendment note below. 

2008— Subsec. (a). Pub. L. 110-181 and Pub. L. 
110-417(a)(12) amended subsec. (a) Identically, substitut- 
ing- "Director of National Intelligence" for "Director of 
Central Intelligence". Pub. L. 110-417, §932(a)(12), was 
repealed by Pub. L. 111-84. See 2009 Amendment note 
above. 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided in part that the amendment 
made by section 1073(c)(10) is effective as of Oct. 14, 
2008, and as if included in Pub. L. 110-417 as enacted. 

CHAPTER 163— MILITARY CLAIMS 

Sec. 

2731. Definition. 

2732. Payment of claims: availability of appropria- 

tions. 

2733. Property loss; personal injury or death: inci- 

dent to noncombat activities of Department 
of Army, Navy, or Air Force. 

2734. Property loss; personal injury or death: inci- 

dent to noncombat activities of the armed 
forces; foreign countries. 
2734a. Property loss; personal injury or death: inci- 
dent to noncombat activities of armed 
forces in foreign countries; international 
agreements. 

2734b. Property loss; personal injury or death: inci- 
dent to activities of armed forces of foreign 
countries in United States; international 
agreements. 

2735. Settlement: final and conclusive. 

2736. Property loss; personal injury or death: ad- 

vance payment. 

2737. Property loss; personal injury or death: inci- 

dent to use of property of the United States 
and not cognizable under other law. 

2738. Property loss: reimbursement of members for 

certain losses of household effects caused 
by hostile action. 

2739. Amounts recovered from third parties for loss 

or damage to personal property shipped or 
stored at Government expense: crediting to 
appropriations. 

2740. Property loss: reimbursement of members 

and civilian employees for full replacement 
value of household effects when contractor 
reimbursement not available. 

Amendments 

2011— Pub. L. 111-383, div. A, title III, § 354(a)(2), Jan. 
7, 2011, 124 Stat. 4195, added item 2740. 

1998— Pub. L. 105-261, div. A, title X, § 1010(a)(2), Oct. 
17, 1998, 112 Stat. 2117, added item 2739. 

1994— Pub. L. 103-337, div. A, title V, § 557(b), Oct. 5, 
1994, 108 Stat. 2776, added item 2738. 

1990— Pub. L. 101-510, div. A, title XIV, §1481(j)(2), 
Nov. 5, 1990, 104 Stat. 1708, added item 2732. 



1984— Pub. L. 98-525, title XIV, §1405(42)(B), Oct. 19, 
1984, 98 Stat. 2625, substituted "in foreign countries" 
for ": foreign countries" in item 2734a. 

1968— Pub. L. 90-521, §2, Sept. 26, 1968, 82 Stat. 874, 
substituted "advance payment" for "incident to air- 
craft or missile operation" in item 2736. 

1966— Pub. L. 89-718, § 21(b), Nov. 2, 1966, 80 Stat. 1118, 
substituted "2737" for "2736" as item number for "Prop- 
erty loss; personal injury or death: incident to use of 
property of the United States and not cognizable under 
other law". 

1964— Pub. L. 88-558, §5(2), Aug. 31, 1964, 78 Stat. 768, 
struck out item 2732 "Property loss: incident to serv- 
ice; members of Army, Navy, Air Force, or Marine 
Corps and civilian employees", effective two years 
after Aug. 31, 1964. Pub. L. 88-558, was itself repealed by 
Pub. L. 97-258, §5(b), Sept. 13, 1982, 96 Stat. 1068. 

1962— Pub. L. 87-769, §1(1)(B), Oct. 9, 1962, 76 Stat. 768, 
added item 2736 "Property loss; personal injury or 
death: incident to use of property of the United States 
and not cognizable under other law". 

Pub. L. 87-651, title I, § 113(b), Sept. 7, 1962, 76 Stat. 
513, added items 2734a and 2734b. 

1961— Pub. L. 87-212, §1(2), Sept. 8, 1961, 75 Stat. 488, 
added item 2736 "Property loss; personal injury or 
death: incident to aircraft or missile operation". 

1959— Pub. L. 86-223, §1(2), Sept. 1, 1959, 73 Stat. 454, 
substituted "armed forces" for "Department of Army, 
Navy, or Air Force" in item 2734. 

§ 2731. Definition 

In this chapter, "settle" means consider, as- 
certain, adjust, determine, and dispose of a 
claim, whether by full or partial allowance or by 
disallowance. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 152.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2731 


[No source]. 


[No source]. 





The revised section is inserted for clarity and is based 
on usage in the source laws for this revised chapter. 



Report on Department Policy on Payment of 
Claims for Loss of Personal Property 

Pub. L. 105-85, div. A, title X, § 1013(b), Nov. 18, 1997, 
111 Stat. 1874, provided that: "The Secretary of Defense 
shall submit to Congress a report describing the De- 
partment of Defense policy regarding the payment of a 
claim by a member of the Armed Forces who is not as- 
signed to quarters of the United States for losses and 
damage to personal property of the member incurred at 
the member's residence as a result of a natural disas- 
ter. The report shall include a description of the num- 
ber of such claims received over the past 10 years, the 
number of claims paid, and the number of claims re- 
jected. If the Secretary determines the Department of 
Defense should modify its policy in order to accept ad- 
ditional claims by members who are not assigned to 
quarters of the United States for losses and damage to 
personal property, the Secretary shall also include in 
the report any legislative changes that the Secretary 
considers necessary to enable the Secretary to imple- 
ment the policy change." 

Public Health Service 

Authority vested by this chapter in "military depart- 
ments", "the Secretary concerned", or "the Secretary 
of Defense" to be exercised, with respect to commis- 
sioned officers of Public Health Service, by Secretary 
of Health and Human Services or his designee, see sec- 
tion 213a of Title 42, The Public Health and Welfare. 

National Oceanic and Atmospheric Administration 

Authority vested by sections 2731, 2732, and 2735 of 
this title in "military departments", "the Secretary 
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concerned", or "the Secretary of Defense" to be exer- 
cised, with respect to commissioned officer corps of Na- 
tional Oceanic and Atmospheric Administration, by 
Secretary of Commerce or his designee, see section 3071 
of Title 33, Navigation and Navigable Waters. 

§2732. Payment of claims: availability of appro- 
priations 

Appropriations available to the Department of 
Defense for operation and maintenance may be 
used for payment of claims authorized by law to 
be paid by the Department of Defense (except for 
civil functions), including — 

(1) claims for damages arising under training 
contracts with carriers; and 

(2) repayment of amounts determined by the 
Secretary concerned to have been erroneously 
collected — 

(A) from military and civilian personnel of 
the Department of Defense; or 

(B) from States or territories or the Dis- 
trict of Columbia (or members of the Na- 
tional Guard units thereof). 

(Added Pub. L. 101-510, div. A, title XIV, 
§14810X1), Nov. 5, 1990, 104 Stat. 1708.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 100-463, title VIII, §8098, Oct. 1, 1988, 
102 Stat. 2270-35, which was set out as a note under sec- 
tion 2241 of this title, prior to repeal by Pub. L. 101-510, 
§1481(j)(3). 

A prior section 2732, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 152; Sept. 2, 1958, Pub. L. 85-861, §§1(53), 33(a)(16), 
72 Stat. 1461, 1565; Sept. 15, 1965, Pub. L. 89-185, §1, 79 
Stat. 789, related to settlement of property loss inci- 
dent to service, prior to repeal by Pub. L. 88-558, §5(3), 
Aug. 31, 1964, 78 Stat. 768, effective two years from Aug. 
31, 1964. See section 3701 et seq. of Title 31, Money and 
Finance. 

§2733. Property loss; personal injury or death: 
incident to noncombat activities of Depart- 
ment of Army, Navy, or Air Force 

(a) Under such regulations as the Secretary 
concerned may prescribe, he, or, subject to ap- 
peal to him, the Judge Advocate General of an 
armed force under his jurisdiction, or the chief 
Counsel of the Coast Guard, as appropriate, if 
designated by him, may settle, and pay in an 
amount not more than $100,000, a claim against 
the United States for — 

(1) damage to or loss of real property, in- 
cluding damage or loss incident to use and oc- 
cupancy; 

(2) damage to or loss of personal property, 
including property bailed to the United States 
and including registered or insured mail dam- 
aged, lost, or destroyed by a criminal act 
while in the possession of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, as the 
case may be; or 

(3) personal injury or death; 

either caused by a civilian officer or employee of 
that department, or the Coast Guard, or a mem- 
ber of the Army, Navy, Air Force, Marine Corps, 
or Coast Guard, as the case may be, acting with- 
in the scope of his employment, or otherwise in- 
cident to noncombat activities of that depart- 
ment, or the Coast Guard. 

(b) A claim may be allowed under subsection 
(a) only if— 



(1) it is presented in writing within two 
years after it accrues, except that if the claim 
accrues in time of war or armed conflict or if 
such a war or armed conflict intervenes within 
two years after it accrues, and if good cause is 
shown, the claim may be presented not later 
than two years after the war or armed conflict 
is terminated; 

(2) it is not covered by section 2734 of this 
title or section 2672 of title 28; 

(3) it is not for personal injury or death of 
such a member or civilian officer or employee 
whose injury or death is incident to his serv- 
ice; 

(4) the damage to, or loss of, property, or the 
personal injury or death, was not caused whol- 
ly or partly by a negligent or wrongful act of 
the claimant, his agent, or his employee; or, if 
so caused, allowed only to the extent that the 
law of the place where the act or omission 
complained of occurred would permit recovery 
from a private individual under like circum- 
stances; and 

(5) it is substantiated as prescribed in regu- 
lations of the Secretary concerned. 

For the purposes of clause (1), the dates of the 
beginning and ending of an armed conflict are 
the dates established by concurrent resolution 
of Congress or by a determination of the Presi- 
dent. 

(c) Payment may not be made under this sec- 
tion for reimbursement for medical, hospital, or 
burial services furnished at the expense of the 
United States. 

(d) If the Secretary concerned considers that a 
claim in excess of $100,000 is meritorious, and 
the claim otherwise is payable under this sec- 
tion, the Secretary may pay the claimant 
$100,000 and report any meritorious amount in 
excess of $100,000 to the Secretary of the Treas- 
ury for payment under section 1304 of title 31. 

(e) Except as provided in subsection (d), no 
claim may be paid under this section unless the 
amount tendered is accepted by the claimant in 
full satisfaction. 

(f) For the purposes of this section, a member 
of the National Oceanic and Atmospheric Ad- 
ministration or of the Public Health Service 
who is serving with the Navy or Marine Corps 
shall be treated as if he were a member of that 
armed force. 

(g) Under regulations prescribed by the Sec- 
retary concerned, an officer or employee under 
the jurisdiction of the Secretary may settle a 
claim that otherwise would be payable under 
this section in an amount not to exceed $25,000. 
A decision of the officer or employee who makes 
a final settlement decision under this section 
may be appealed by the claimant to the Sec- 
retary concerned or an officer or employee des- 
ignated by the Secretary for that purpose. 

(h) Under such regulations as the Secretary of 
Defense may prescribe, he or his designee has 
the same authority as the Secretary of a mili- 
tary department under this section with respect 
to the settlement of claims based on damage, 
loss, personal injury, or death caused by a civil- 
ian officer or employee of the Department of De- 
fense acting within the scope of his employment 
or otherwise incident to noncombat activities of 
that department. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 153; Pub. L. 
85-729, §1, Aug. 23, 1958, 72 Stat. 813; Pub. L. 
85-861, §1(54), Sept. 2, 1958, 72 Stat. 1461; Pub. L. 

89- 718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 

90- 522, Sept. 26, 1968, 82 Stat. 875; Pub. L. 90-525, 
§§1, 3-5, Sept. 26, 1968, 82 Stat. 877, 878; Pub. L. 

91- 312, §2, July 8, 1970, 84 Stat. 412; Pub. L. 
93-336, §1, July 8, 1974, 88 Stat. 291; Pub. L. 
96-513, title V, §511(94), Dec. 12, 1980, 94 Stat. 
2928; Pub. L. 98-564, §1, Oct. 30, 1984, 98 Stat. 2918; 
Pub. L. 104-316, title II, § 202(e), Oct. 19, 1996, 110 
Stat. 3842.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



2733(a) . 



2733(b) . 



2733(c) 
2733(d) 
2733(e) 

2733(f) 



Source (U.S. Code) 

31:223b (1st sentence, less 
52d through 62d, and 
76th through 93d, 
words; and less pro- 
viso). 

[Uncodified: Aug. 2, 1946. 
ch. 753, § 424(a) (4th 
clause), 60 Stat. 847]. 

31:223b (76th through 93d 
words and proviso of 
1st sentence; and 2d 
sentence). 

31:223b (3d sentence). 

31:223b (last sentence). 

31:223b (52d through 62d 
words of 1st sentence). 

31:222h. 

[31:223b is made applica- 
ble to the Navy by 
31:223d and 223e]. 



Source (Statutes at Large) 

July 3, 1943, ch. 189, §1 
(less 4th sentence), 57 
Stat. 372; May 29. 1945. 
ch. 135. §4. 59 Stat. 225; 
June 28, 1946. ch. 514, 
§1, 60 Stat. 332; July 3, 
1952. ch. 570, §2(c), 66 
Stat. 334; Mar. 31, 1953, 
ch. 13 (as applicable to 
Act of July 3, 1952, ch. 
570, §2(c)), 67 Stat. 18; 
June 30, 1953, ch. 172 
(as applicable to Act of 
July 3, 1952, ch. 570. 
§2(c)), 67 Stat. 131. 

Aug. 2, 1946, ch. 753, 
§ 424(a) (4th clause), 60 
Stat. 847. 

Dec. 28, 1945, ch. 597, §1, 
59 Stat. 662: June 28, 
1946. ch. 514, §2. 60 
Stat. 333. 

Dec. 28, 1945, ch. 597. §6; 
added Mar. 20, 1946, ch. 
104 (last par.). 60 Stat. 
56. 



In subsection (a), the words "a civilian officer or em- 
ployee of that department, or a member of the Army, 
Navy, Air Force, or Marine Corps, as the case may be" 
are substituted for the words "military personnel or ci- 
vilian employees of the Department of the Army or of 
the Army". The words "whether under a lease, express 
or implied" are omitted as surplusage. The words "con- 
sider, ascertain, adjust, determine" are omitted as cov- 
ered by the word "settle", as defined in section 2731 of 
this title. The words "arising' on or after May 27, 1941" 
are omitted as executed, since, under revised sub- 
section (b), a claim must be filed within one year after 
it accrues, or within one year after the war is termi- 
nated, if it accrues in time of war. 

In subsection (a)(1), the words "or loss" are inserted 
before the word "incident", for clarity. 

In subsection (b)(1), the words "it accrues" are sub- 
stituted for the words "the accident or incident out of 
which such claim arises shall have occurred", in 
31:223b. The words "the claim accrues" are substituted 
for the words "That if such accident or incident oc- 
curs". The words "not later than" are substituted for 
the words "within" to make it clear that a claim may 
be presented during a war. The words "the war is termi- 
nated" are substituted for the words "after peace is es- 
tablished", since the other time covered is "time of 
war". 31:223b (last 49 words of proviso of 2d sentence) is 
omitted as executed. 

In subsection (b)(2), the words "or section 2672 of title 
28" are substituted for the words "claims cognizable 
under part 2 of this title", to reflect the express amend- 
ment of 31:223b and 223c by the fourth clause of section 
424(a) of the Federal Tort Claims Act, 60 Stat. 847. Sec- 
tion 424(a) of the Federal Tort Claims Act referred to 
"claims cognizable under part 2 of this title". Part 2 of 
that act consisted of sections 403 and 404 which were re- 
pealed by section 39 of the Act of June 25, 1948, ch. 646, 
62 Stat. 1008, and replaced by sections 2672 and 2673 of 
title 28. The words "or possessions thereof" are omit- 
ted, since possessions of foreign countries are not spe- 



cifically covered by the section to which the words 
refer. 

In subsection (d), the words "claim * * * that would 
otherwise be covered by this section" are substituted 
for the words "such claims". 

In subsection (e), the words "and final settlement" 
are omitted as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2733 


31:223b. 


Mar. 29, 1956. ch. 103, 
§§1-3, 70 Stat. 60, 61. 





AMENDMENTS 

1996— Subsec. (d). Pub. L. 104-316 substituted "Sec- 
retary of the Treasury" for "Comptroller General". 

1984— Subsec. (a). Pub. L. 98-564, §1(1), substituted 
"Chief Counsel" for "chief legal officer" and "$100,000" 
for "$25,000" in provisions preceding par. (1). 

Subsec. (d). Pub. L. 98-564, §1(2), amended subsec. (d) 
generally, substituting "$100,000" for "$25,000" and pro- 
visions requiring Secretary to report excess to the 
Comptroller General for provisions requiring reporting 
to Congress. 

Subsec. (g). Pub. L. 98-564, §1(3), substituted provi- 
sions permitting officers and employees of Secretary 
concerned to settle claims not otherwise payable under 
this section in amounts not to exceed $25,000 and pro- 
viding for an appeal to Secretary concerned or his des- 
ignee for provisions which provided for delegation of 
claims settlement authority by Secretary for cases not 
to exceed $5,000 and for appeal therefrom. 

1980— Subsec. (f). Pub. L. 96-513 substituted "National 
Oceanic and Atmospheric Administration" for "Envi- 
ronmental Science Services Administration". 

1974— Subsec. (a). Pub. L. 93-336, §1(1), substituted 
"$25,000" for "$15,000". 

Subsec. (d). Pub. L. 93-336, §1(2), substituted "$25,000" 
for "$15,000" wherever appearing. 

Subsec. (g). Pub. L. 93-336, §1(3), substituted "$5,000" 
for "$2,500". 

1970— Subsec. (a). Pub. L. 91-312, §2(a), substituted 
"$15,000" for "$5,000". 

Subsec. (d). Pub. L. 91-312, §2(b), substituted "$15,000" 
for "$5,000" wherever appearing. 

1968— Subsec. (a). Pub. L. 90-525, §1, substituted "Sec- 
retary concerned" for "Secretary of a military depart- 
ment", and authorized the Chief Legal Officer of the 
Coast Guard to settle claims, settlement of claims for 
damage or loss to personal property in possession of the 
Coast Guard, and settlements when the torts are 
caused by civilian officers or employees and members 
of the Coast Guard when acting within scope of employ- 
ment or otherwise incident to noncombat activities of 
the Coast Guard. 

Subsec. (b)(4). Pub. L. 90-522, §1(1), authorized appli- 
cation of local law in determining effect of claimant's 
contributory negligence. 

Subsec. (d). Pub. L. 90-525, §5, struck out "of the mili- 
tary department" after "Secretary". 

Subsec. (g). Pub. L. 90-525, §3, increased limitation on 
amount of settlement from $1,000 to $2,500, struck out 
"military" before "department concerned", and pro- 
vided for appeals to Secretary concerned, or his des- 
ignee, from determinations delegating authority to set- 
tle claims to an officer of an armed force. See Pub. L. 
90-522, §1(2), hereunder, for identical provision for ap- 
peals to Secretary concerned. 

Pub. L. 90-522, §1(2), provided for appeals to Secretary 
concerned, or his designee, from determinations dele- 
gating authority to settle claims to an officer of an 
armed force. 

Subsec. (h). Pub. L. 90-525, §4, added subsec. (h). 

1966— Subsec. (f). Pub. L. 89-718 substituted "Environ- 
mental Science Services Administration" for "Coast 
and Geodetic Survey". 

1958— Subsec. (a). Pub. L. 85-729, §1(1)(A), substituted 
"the Judge Advocate General of an armed force under 
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his jurisdiction, if designated by him, may settle, and 
pay in an amount not more than $5,000" for "any officer 
designated by him may settle, and pay in an amount 
not more than $1,000". 

Subsec. (b). Pub. L. 85-861, §1(54)(A), (B), in el. (1), 
substituted "two years" for "one year" in three places 
and included claims accruing in time of armed conflict, 
and inserted sentence providing for the determination 
of dates of the beginning and ending of an armed con- 
flict. 

Subsec. (c). Pub. L. 85-861, §1(54)(C), substituted pro- 
visions prohibiting payment for reimbursement for 
medical, hospital, or burial services furnished at the 
expense of the United States for provisions which pro- 
hibited allowance of claims for personal injury or death 
for more than the cost of reasonable medical, hospital, 
and burial expenses actually incurred, and not other- 
wise furnished or paid by the United States. 

Subsec. (d). Pub. L. 85-729, §1(1)(B), substituted provi- 
sions authorizing partial payments on claims over 
$5,000 for provisions which authorized the Secretary of 
the military department concerned to report a claim 
for more than $1,000 to Congress for its consideration. 

Subsec. (e). Pub. L. 85-729, §1(1)(B), substituted "Ex- 
cept as provided in subsection (d), no claim may be paid 
under this section" for "No claim may be paid under 
subsection (a)". 

Subsec. (g). Pub. L. 85-729, §1(1)(C), added subsec. (g). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a 
Amendment note under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

Claims for Injury or Death Accrued Before 
March 30, 1956 

Section 17 of Pub. L. 85-861 disallowed claims for per- 
sonal injury or death under section 2733 of this title, for 
more than the cost of reasonable medical, hospital, and 
burial expenses actually incurred if the claim accrued 
before March 30, 1956. 

§2734. Property loss; personal injury or death: 
incident to noncombat activities of the 
armed forces; foreign countries 

(a) To promote and to maintain friendly rela- 
tions through the prompt settlement ol meri- 
torious claims, the Secretary concerned, or an 
officer or employee designated by the Secretary, 
may appoint, under such regulations as the Sec- 
retary may prescribe, one or more claims com- 
missions, each composed ol one or more officers 
or employees or combination of officers or em- 
ployees of the armed forces, to settle and pay in 
an amount not more than $100,000, a claim 
against the United States for — 

(1) damage to, or loss of, real property of any 

foreign country or of any political subdivision 



or inhabitant of a foreign country, including 
damage or loss incident to use and occupancy; 

(2) damage to, or loss of, personal property 
of any foreign country or of any political sub- 
division or inhabitant of a foreign country, in- 
cluding property bailed to the United States; 
or 

(3) personal injury to, or death of, any inhab- 
itant of a foreign country; 

if the damage, loss, personal injury, or death oc- 
curs outside the United States, or the Common- 
wealths or possessions, and is caused by, or is 
otherwise incident to noncombat activities of, 
the armed forces under his jurisdiction, or is 
caused by a member thereof or by a civilian em- 
ployee of the military department concerned or 
the Coast Guard, as the case may be. The claim 
of an insured, but not that of a subrogee, may be 
considered under this subsection. In this sec- 
tion, "foreign country" includes any place under 
the jurisdiction of the United States in a foreign 
country. An officer or employee may serve on a 
claims commission under the jurisdiction of an- 
other armed force only with the consent of the 
Secretary of his department, or his designee, but 
shall perform his duties under regulations of the 
department appointing the commission. 

(b) A claim may be allowed under subsection 
(a) only if— 

(1) it is presented within two years after it 
accrues; 

(2) in the case of a national of a country at 
war with the United States, or of any ally of 
that country, the claimant is determined by 
the commission or by the local military com- 
mander to be friendly to the United States; 
and 

(3) it did not arise from action by an enemy 
or result directly or indirectly from an act of 
the armed forces of the United States in com- 
bat, except that a claim may be allowed if it 
arises from an accident or malfunction inci- 
dent to the operation of an aircraft of the 
armed forces of the United States, including 
its airborne ordnance, indirectly related to 
combat, and occurring while preparing for, 
going to, or returning from a combat mission. 

(c) The Secretary concerned may appoint any 
officer or employee under the jurisdiction of the 
Secretary to act as an approval authority for 
claims determined to be allowable under sub- 
section (a) in an amount in excess of $10,000. 

(d) If the Secretary concerned considers that a 
claim in excess of $100,000 is meritorious, and 
the claim otherwise is payable under this sec- 
tion, the Secretary may pay the claimant 
$100,000 and report any meritorious amount in 
excess of $100,000 to the Secretary of the Treas- 
ury for payment under section 1304 of title 31. 

(e) Except as provided in subsection (d), no 
claim may be paid under this section unless the 
amount tendered is accepted by the claimant in 
full satisfaction. 

(f) Upon the request of the department con- 
cerned, a claim arising in that department and 
covered by subsection (a) may be settled and 
paid by a commission appointed under sub- 
section (a) and composed of officers of an armed 
force under the jurisdiction of another depart- 
ment. 
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(g) Payment of claims against the Coast Guard 
arising while it is operating as a service in the 
Department of Homeland Security shall be made 
out of the appropriation for the operating ex- 
penses of the Coast Guard. 

(h) The Secretary of Defense may designate 
any claims commission appointed under sub- 
section (a) to settle and pay, as provided in this 
section, claims for damage caused by a civilian 
employee of the Department of Defense other 
than an employee of a military department. 
Payments of claims under this subsection shall 
be made from appropriations as provided in sec- 
tion 2732 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 154; Pub. L. 

85- 861, §1(55), Sept. 2, 1958, 72 Stat. 1461; Pub. L. 

86- 223, §1(1), Sept. 1, 1959, 73 Stat. 453; Pub. L. 
86-411, Apr. 8, 1960, 74 Stat. 16; Pub. L. 90-521, §§1, 
3, Sept. 26, 1968, 82 Stat. 874; Pub. L. 91-312, §1, 
July 8, 1970, 84 Stat. 412; Pub. L. 93-336, §2, July 
8, 1974, 88 Stat. 292; Pub. L. 96-513, title V, 
§511(95), Dec. 12, 1980, 94 Stat. 2928; Pub. L. 
98-564, §2, Oct. 30, 1984, 98 Stat. 2918; Pub. L. 
101-510, div. A, title XIV, §1481(j)(4)(A), Nov. 5, 
1990, 104 Stat. 1709; Pub. L. 104-316, title II, 
§ 202(e), Oct. 19, 1996, 110 Stat. 3842; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 109-163, div. A, title X, 
§ 1057(a)(5), Jan. 6, 2006, 119 Stat. 3440.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2734(a) 


31:224d (less 98th through 


Jan. 2, 1942, ch. 645. §§1 




109th words and provi- 


(less last proviso), 6, 7, 




sos). 


55 Stat. 880; restated 


2734(b) 


31:224d (1st and 3d provi- 


Apr. 22, 1943, ch. 67. §§1 




sos). 


(less last proviso), 6, 7, 


2734(c) 


31:224d (2d proviso, less 
words after semicolon). 


57 Stat. 66, 67. 


2734(d) 


31:224d (words of 2d pro- 
viso after semicolon). 




2734(e) 


31:224d (98th through 
109th words). 




2734(f) 


31:224i. 




2734(g) 


31:224h. 





In subsection (a), the words "for such purposes", "or 
destruction", "public", "private", "Army * * * forces", 
and "whether under a lease, express or implied" are 
omitted as surplusage. The words "armed forces under 
his jurisdiction" are substituted for the words "Army, 
Air Force, Navy, or Marine Corps". The same words are 
substituted for the words "Army, Air Force, Navy, or 
Marine Corps forces" to reflect the opinion of the 
Judge Advocate General of the Army (JAGD/D-55-51000, 
17 Jan. 55). The word "settle" is substituted for the 
words "consider, ascertain, adjust, determine", since 
the word "settle", as defined In section 2731 of this 
title, Includes those actions. The words "a member 
thereof, or by a civilian employee of the department 
concerned" are substituted for the words "or individual 
members thereof, Including- military personnel and ci- 
vilian employees". The last sentence is substituted for 
the words "including places located therein which are 
under the temporary or permanent jurisdiction of the 
United States". 

In subsection (a)(2), the words "United States" are 
substituted for the word "Government". 

In subsection (b), the word "accident" is omitted as 
surplusage. The words "except that claims arising out 
of accidents or incidents occurring after December 6, 
1941, but prior to May 1, 1943, may be presented at any 
time prior to May 1, 1944" are omitted as executed. 
Clauses (2) and (3) are substituted for 31:224d (3d pro- 
viso). 

In subsection (c), the first 28 words of the second pro- 
viso of 31:224d and the words "but does not exceed 



$5,000" are omitted as covered by subsection (a). The 
words "commanding officer or other" are omitted as 
surplusage. The word "commissioned" is inserted for 
clarity. The word "designated" is substituted for the 
words "may prescribe". 

In subsection (d), the word "may" Is substituted for 
the words "shall have authority, if he deems". The 
words "that would otherwise be covered by this sec- 
tion" are inserted for clarity. The words "to be meri- 
torious" and "character of such" are omitted as sur- 
plusage. 

In subsection (f), the words "a military department" 
are substituted for the words "service concerned" after 
the words "the request of the". The words "or Commis- 
sions" and "even though not" are omitted as surplus- 
age. The words "an armed force under the jurisdiction 
of another military department" are substituted for 
the words "service concerned" after the words "officers 
of the". 31:2241 (last 19 words) is omitted, since all 
claims are paid from one appropriation made to the De- 
partment of Defense. 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2734(a) 


31:224d. 


July 28, 1956, ch. 769. §1, 


2734(d) 


31:224d. 


70 Stat. 703. 


2734(f) 


31:224i. 




2734(h) .... 


31:224i-l. 





In subsections (a)(1) and (2), the words "a foreign 
country" are substituted for the words "that country" 
to make clear that damage to a political subdivision or 
an Inhabitant of a foreign country need not have oc- 
curred In that country. 

In subsection (h), the word "settle" is substituted for 
the words "consider, ascertain, adjust, determine,", 
since the word "settle", as defined in section 2731 of 
this title, includes those actions. The words "as pro- 
vided in this section" are substituted for the words "as 
described in section 224d of this title" and 31:2241-1 (2d 
sentence). 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions" in concluding provisions. 

2002— Subsec. (g). Pub. L. 107-296 substituted "Depart- 
ment of Homeland Security" for "Department of 
Transportation" . 

1996— Subsec. (d). Pub. L. 104-316 substituted "Sec- 
retary of the Treasury" for "Comptroller General". 

1990— Subsec. (h). Pub. L. 101-510 substituted "as pro- 
vided in section 2732 of this title" for "available to the 
Office of the Secretary of Defense for the payment of 
claims". 

1984— Subsec. (a). Pub. L. 98-564, §2(1), substituted 
"$100,000" for "$25,000" and inserted provisions whereby 
employees as well as officers of the Secretary may set- 
tle claims in text preceding par. (1). 

Pub. L. 98-564, §2(2), inserted "or employee" after 
"An officer" in last sentence. 

Subsec. (c). Pub. L. 98-564, §2(3), substituted provi- 
sions whereby the Secretary may appoint officers and 
employees to act as approval authority for claims In 
excess of $10,000 for provisions which provided that al- 
lowance of a claim for more than $2,500 may be subject 
to the approval of any commissioned officer designated 
by the Secretary concerned. 

Subsec. (d). Pub. L. 98-564, §2(4), substituted provi- 
sions providing that If the Secretary considers a claim 
in excess of $100,000 meritorious, the Secretary may pay 
$100,000 and report any excess amount to the Comptrol- 
ler General for provisions which provided that for 
claims in excess of $25,000 the Secretary may pay 
$25,000 and certify any excess to Congress as a legal 
claim to be paid from appropriations. 

1980— Subsec. (g). Pub. L. 96-513 substituted "Depart- 
ment of Transportation" for "Department of the Treas- 
ury". 
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1974— Subsec. (a). Pub. L. 93-336 substituted "$25,000" 
for "$15,000". 

Subsec. (d). Pub. L. 93-336 substituted "$25,000" for 
"$15,000" in two places. 

1970— Subsec. (d). Pub. L. 91-312 authorized the Sec- 
retary to pay, without certification to Congress, up to 
$15,000 towards the settlement of meritorious claims in 
excess of $15,000. 

Subsec. (e). Pub. L. 91-312 excepted claims under sub- 
sec. (d) from requirement that all claims paid be ac- 
cepted by the claimant in full satisfaction, and struck 
out provision limiting the application of such require- 
ment to claims payable under subsec. (a) of this sec- 
tion. 

1968— Subsec. (a). Pub. L. 90-521, §1, struck out "under 
his jurisdiction" after "armed forces" in text preceding 
cl. (1) and permitted an officer to serve on a claims 
commission under the jurisdiction of another armed 
force only with the consent of the Secretary of his de- 
partment, or his designee, but required him to perform 
his duties under regulations of the department appoint- 
ing the commission, respectively. 

Subsec. (b)(3). Pub. L. 90-521, §3, provided for allow- 
ance of claim if it arises from an accident or malfunc- 
tion incident to the operation of an aircraft of the 
armed forces of the United States, including the air- 
borne ordnance, indirectly related to combat, and oc- 
curring while preparing for, going to, or returning from 
a combat mission. 

1960— Subsec. (b). Pub. L. 86-411 substituted "two 
years" for "one year" in cl. (1). 

1959— Pub. L. 86-223, §1(1)(A), substituted "the armed 
forces" for "Department of Army, Navy, or Air Force" 
in section catchline. 

Subsec. (a). Pub. L. 86-223, §1(1)(B), substituted "con- 
cerned" and "the military department concerned or the 
Coast Guard, as the case may be" for "of a military de- 
partment" and "the department concerned", respec- 
tively. 

Subsecs. (c), (d). Pub. L. 86-223, §1(1)(C), struck out 
"of the military department" after "Secretary". 

Subsec. (f). Pub. L. 86-223, §1(1)(D), substituted "the 
department concerned" for "a military department" 
and deleted "military" after "another". 

Subsec. (g). Pub. L. 86-223, §1(1)(E), substituted provi- 
sion for payment of claims against the Coast Guard 
arising while it is operating as a service in the Depart- 
ment of the Treasury out of the appropriation for the 
operating expenses of the Coast Guard for provisions 
excluding such claims unless they arise, are settled and 
paid while the Coast Guard is operating as a service of 
the Navy and authorizing Coast Guard officers to serve 
on claims commissions or to approve settlements, only 
for claims against the Coast Guard. 

1958— Subsec. (a). Pub. L. 85-861, §1(55)(A)-(D), struck 
out "arising in foreign countries" after "meritorious 
claims", and substituted "$15,000" for "$5,000", "outside 
the United States, or the Territories, Commonwealths, 
or possessions," for "in that country", and "a foreign 
country" for "that country" in els. (1) and (2). 

Subsec. (d). Pub. L. 85-861, §1(55)(A), substituted 
"$15,000" for "$5,000". 

Subsec. (f). Pub. L. 85-861, §1(55)(E), substituted 
"Upon" for "In time of war and upon". 

Subsec. (h). Pub. L. 85-861, §1(55)(F), added subsec. 
(h). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



§ 2734a. Property loss; personal injury or death: 
incident to noncombat activities of armed 
forces in foreign countries; international 
agreements 

(a) When the United States is a party to an 
international agreement which provides for the 
settlement or adjudication and cost sharing of 
claims against the United States arising out of 
the acts or omissions of a member or civilian 
employee of an armed force of the United States 
done in the performance of official duty, or aris- 
ing out of any other act, omission, or occurrence 
for which an armed force of the United States is 
legally responsible under the law of another 
party to the international agreement, and caus- 
ing damage in the territory of such party, the 
Secretary of Defense or the Secretary of Home- 
land Security or their designees may — 

(1) reimburse the party to the agreement for 
the agreed pro rata share of amounts, includ- 
ing any authorized arbitration costs, paid by 
that party in satisfying awards or judgments 
on claims, in accordance with the agreement; 
or 

(2) pay the party to the agreement the 
agreed pro rata share of any claim, including 
any authorized arbitration costs, for damage 
to property owned by it, in accordance with 
the agreement. 

(b) A claim arising out of an act of an enemy 
of the United States or arising, directly or indi- 
rectly, from an act of the armed forces, or a 
member thereof, while engaged in combat may 
not be considered or paid under this section. 

(c) A reimbursement or payment under this 
section shall be made by the Secretary of De- 
fense out of appropriations as provided in sec- 
tion 2732 of this title except that payment of 
claims against the Coast Guard arising while it 
is operating as a service of the Department of 
Homeland Security shall be made out of the ap- 
propriations for the operating expenses of the 
Coast Guard. The appropriations referred to in 
this subsection may be used to buy foreign cur- 
rencies required for the reimbursement or pay- 
ment. 

(d) Upon the request of the Secretary of Home- 
land Security or his designee, any payments 
made relating to claims arising from the activi- 
ties of the Coast Guard and covered by sub- 
section (a) may be reimbursed or paid to the for- 
eign country concerned by the authorized rep- 
resentative of the Department of Defense out of 
appropriations as provided in section 2732 of this 
title, subject to reimbursement from the De- 
partment of Homeland Security. 

(Added Pub. L. 87-651, title I, § 113(a), Sept. 7, 
1962, 76 Stat. 512; amended Pub. L. 90-521, §4, 
Sept. 26, 1968, 82 Stat. 874; Pub. L. 94-390, §1(1), 
Aug. 19, 1976, 90 Stat. 1191; Pub. L. 98-525, title 
XIV, §1405(42)(A), Oct. 19, 1984, 98 Stat. 2625; Pub. 
L. 101-510, div. A, title XIV, §1481(j)(4)(B), Nov. 5, 
1990, 104 Stat. 1709; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2734a(a) ... 
2734a(b) ... 

2734a(c) ... 


31:224i-2 (less proviso). 

31:224i-2 (proviso, as ap- 
plicable to 31:224i-2). 

31:224i-5 (as applicable to 
31-224i-2). 


Aug. 31, 1954. ch. 1152, §§1 
(less proviso, as appli- 
cable to §2), 4 (as appli- 
cable to §1), 68 Stat. 
1006, 1007. 



In subsection (a), the following substitutions are 
made: "Under" for "Pursuant to the terms"; "country" 
for "government"; "under its laws and regulations" for 
"in accordance with the laws and regulations of such 
foreign government"; "may" for "is authorized"; 
"amounts" for "sums"; and "spent" for "expended". 
The words "now or may hereafter be" are omitted as 
surplusage. 

In subsection (b), the following substitutions are 
made: "act" for "action" and "may" for "shall". 

In subsection (c), the words "pro rata" are omitted as 
surplusage. The following substitutions are made: 
"under this section" for "by the United States with re- 
spect to a settlement, award, or compromise made pur- 
suant to sections 224i-2 to 2241-5 of this title"; "to buy" 
for "for the purchase of"; and "needed" for "nec- 
essary". The words "which appropriations are author- 
ized" are omitted as unnecessary. 

Amendments 

2002— Subsecs. (a), (c), (d). Pub. L. 107-296 substituted 
"of Homeland Security" for "of Transportation" wher- 
ever appearing. 

1990— Subsec. (c). Pub. L. 101-510, § 1481(j)(4)(B)(i), sub- 
stituted "as provided in section 2732 of this title" for 
"for that purpose". 

Subsec. (d). Pub. L. 101-510, § 1481(j)(4)(B)(ii), sub- 
stituted "appropriations as provided in section 2732 of 
this title" for "the appropriation for claims of the De- 
partment of Defense". 

1984 — Pub. L. 98-525 substituted "in foreign coun- 
tries" for "; foreign countries" in section catchline. 

1976— Subsec. (a). Pub. L. 94-390 substituted provi- 
sions authorizing the Secretary of Defense or the Sec- 
retary of Transportation to reimburse or pay, including 
arbitration costs, claims arising under international 
agreements to which the United States is a party and 
providing for settlement or adjudication and cost shar- 
ing based on the responsibility of the United States 
under the law of the other party to the international 
agreement, for provisions authorizing the Secretary of 
Defense to reimburse or pay claims arising under inter- 
national agreements to which the United States is a 
party and providing for adjudication by the other coun- 
try under its laws and regulations. 

1968— Subsec. (c). Pub. L. 90-521, §4(a), provided for 
payment of claims against the Coast Guard arising 
while it is operating as a service of the Department of 
Transportation out of appropriations for operating ex- 
penses of the Coast Guard. 

Subsec. (d). Pub. L. 90-521, §4(b), added subsec. (d). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 2734b. Property loss; personal injury or death: 
incident to activities of armed forces of for- 
eign countries in United States; international 
agreements 

(a) When the United States is a party to an 
international agreement which provides for the 
settlement or adjudication by the United States 
under its laws and regulations, and subject to 
agreed pro rata reimbursement, of claims 
against another party to the agreement arising 
out of the acts or omissions of a member or ci- 



vilian employee of an armed force of that party 
done in the performance of official duty, or aris- 
ing out of any other act, omission, or occurrence 
for which that armed force is legally responsible 
under applicable United States law, and causing 
damage in the United States, or a territory, 
Commonwealth, or possession thereof; those 
claims may be prosecuted against the United 
States, or settled by the United States, in ac- 
cordance with the agreement, as if the acts or 
omissions upon which they are based were the 
acts or omissions of a member or a civilian em- 
ployee of an armed force of the United States. 

(b) When a dispute arises in the settlement or 
adjudication of a claim under this section 
whether an act or omission was in the perform- 
ance of official duty, or whether the use of a ve- 
hicle of the armed forces was authorized, the 
dispute shall be decided under the international 
agreement with the foreign country concerned. 
Such a decision is final and conclusive. The Sec- 
retary of Defense may pay that part of the cost 
of obtaining such a decision that is chargeable 
to the United States under that agreement. 

(c) A claim arising out of an act of an enemy 
of the United States may not be considered or 
paid under this section. 

(d) A payment under this section shall be 
made by the Secretary of Defense out of appro- 
priations as provided in section 2732 of this title. 

(Added Pub. L. 87-651, title I, § 113(a), Sept. 7, 
1962, 76 Stat. 512; amended Pub. L. 94-390, §1(2), 
Aug. 19, 1976, 90 Stat. 1191; Pub. L. 101-510, div. 
A, title XIV, §1481(j)(4)(C), Nov. 5, 1990, 104 Stat. 
1709.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2734b(a) ... 
2734b(b) ... 
2734b(c) ... 

2734b(d) ... 


31:224i-3. 
31:224i-4. 

31:224i-2 (proviso, less ap- 
plicability to 31:224i-2). 

31:224i-5 (less applicabil- 
ity to 31:224i-2). 


Aug. 31, 1954, ch. 1152, §§1 
(proviso, less applica- 
bility to §1), 2, 3, 4 
(less applicability to 
§1), 68 Stat. 1006, 1007. 



In subsection (a), the following omissions as surplus- 
age are made: "the terms of" and "now or may here- 
after be". The following substitutions are made: "coun- 
try" for "government"; "in the United States, or a Ter- 
ritory, Commonwealth, or possession" for "within the 
territory of the United States"; "under" for "in accord- 
ance with"; "upon which they are based were the acts 
or omissions of" for "were performed". 

In subsection (b), the following substitutions are 
made: "under this section" for "asserted under section 
224i-3 of this title"; "the dispute" for "such disputed 
question or questions"; "under" for "in accordance 
with the terms of"; and the last sentence for the last 
sentence of 31:224i-4. The following omissions as sur- 
plusage are made: "of a civilian employee or military 
personnel of a foreign country" and "of the armed 
forces for such party". 

In subsection (c), the word "act" is substituted for 
the word "action". 

In subsection (d), the words "under this section" are 
substituted for the words "by the United States with 
respect to a settlement, award, or compromise made 
pursuant to section 224i-2 to 2241-5 of this title". The 
words "which appropriations are authorized" are omit- 
ted as unnecessary. 

Amendments 

1990— Subsec. (d). Pub. L. 101-510 substituted "as pro- 
vided in section 2732 of this title" for "for that pur- 
pose". 
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1976— Subsec. (a). Pub. L. 94-390 substituted provi- 
sions authorizing claims, for which another armed 
force is legally responsible under applicable United 
States law, to be prosecuted against the United States 
or settled by the United States in accordance with an 
international agreement providing for the settlement 
or adjudication by the United States under its laws and 
regulations as if the acts or omissions upon which the 
claims are based were of a member or a civilian em- 
ployee of an armed force of the United States, for pro- 
visions authorizing claims to be prosecuted against the 
United States or settled by the United States by adju- 
dication by the United States under its laws and regu- 
lations as if the acts or omissions upon which the 
claims are based were the acts or omissions in the per- 
formance of official duty of a civilian employee or a 
member of an armed force. 

§ 2735. Settlement: final and conclusive 

Notwithstanding any other provision of law, 
the settlement of a claim under section 2733, 
2734, 2734a, 2734b, or 2737 of this title is final and 
conclusive. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 155; Pub. L. 
88-558, §5(1), Aug. 31, 1964, 78 Stat. 768; Pub. L. 
92-413, Aug. 29, 1972, 86 Stat. 649.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2735 


31:222c (1st sentence of 
(e». 

31:223b (4th sentence). 
31:224(1 (last proviso). 


May 29, 1945, ch. 135, §1 
(e) (1st sentence); re- 
stated July 3, 1952, ch. 
548, §1 (1st sentence of 
last par.), 66 Stat. 323. 

July 3, 1943, ch. 189, §1 
(4th sentence), 57 Stat. 
373 

Jan. 2, 1942, ch. 645, §1 
(last proviso): restated 
Apr. 22, 1943, ch. 67, §1 
(last proviso), 57 Stat. 
67. 





The words "for all purposes" and "to the contrary", 
in each source credit; "by the Secretary of the Army, 
the Secretary of the Navy, the Secretary of the Air 
Force, or the Secretary of Defense, or their designees" 
and "such regulations as they, respectively, may pre- 
scribe hereunder", in 31:222c(e); "by the Secretary of 
the Army, or his designee" and "such regulations as he 
may prescribe hereunder", in 31:223b; and "by such 
Commissions", in 31:224d; are omitted as surplusage. 

Amendments 

1972 — Pub. L. 92-413 inserted reference to sections 
2734a, 2734b, and 2737 of this title. 

1964 — Pub. L. 88-558 struck out reference to section 
2732. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Section 5(1) of Pub. L. 88-558 provided that the 
amendment made by that section is effective two years 
from Aug. 31, 1964. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 88-558, Aug. 31, 1964, 78 Stat. 767, cited 
as a credit to this section and in the Effective Date of 
1964 Amendment note above, was repealed by Pub. L. 
97-258, §5(b), Sept. 13, 1982, 96 Stat. 1068. 

§2736. Property loss; personal injury or death: 
advance payment 

(a)(1) In the case of a person who is injured or 
killed, or whose property is damaged or lost, 
under circumstances for which the Secretary of 
a military department is authorized by law to 



allow a claim, the Secretary of the military de- 
partment concerned may make a payment to or 
for the person, or the legal representatives of 
the person, in advance of the submission of such 
a claim or, if such a claim is submitted, in ad- 
vance of the final settlement of the claim. The 
amount of such a payment may not exceed 
$100,000. 

(2) Payments under this subsection are limited 
to payments which would otherwise be payable 
under section 2733 or 2734 of this title or section 
715 of title 32. 

(3) The Secretary of a military department 
may delegate the authority to make payments 
under this subsection to the Judge Advocate 
General of an armed force under the jurisdiction 
of the Secretary. The Secretary may delegate 
such authority to any other officer or employee 
under the jurisdiction of the Secretary, but only 
with respect to the payment of amounts of 
$25,000 or less. 

(4) Payments under this subsection shall be 
made under regulations prescribed by the Sec- 
retary of the military department concerned. 

(b) Any amount paid under subsection (a) shall 
be deducted from any amount that may be al- 
lowed under any other provision of law to the 
person, or his legal representative, for injury, 
death, damage, or loss attributable to the acci- 
dent concerned. 

(c) So far as practicable, regulations pre- 
scribed under this section shall be uniform for 
the military departments. 

(d) Payment of an amount under subsection 
(a) is not an admission by the United States of 
liability for the accident concerned. 

(Added Pub. L. 87-212, §1(1), Sept. 8, 1961, 75 Stat. 
488; amended Pub. L. 90-521, §2, Sept. 26, 1968, 82 
Stat. 874; Pub. L. 98-564, §3, Oct. 30, 1984, 98 Stat. 
2919; Pub. L. 100-456, div. A, title VII, § 735(a), 
Sept. 29, 1988, 102 Stat. 2005.) 

Amendments 

1988 — Subsec. (a). Pub. L. 100-456 amended subsec. (a) 
generally. Prior to amendment, subsec. (a) read as fol- 
lows: "Under such regulations as the Secretary of a 
military department may prescribe, payment of an 
amount not in excess of $10,000 may be made in advance 
of the submission of a claim to or for any person, or his 
legal representatives, who was injured or killed, or 
whose property was damaged or lost, under circum- 
stances for which allowance of a claim is authorized by 
law. Payments under this subsection are limited to 
those which would otherwise be payable under section 
2733 or 2734 of this title or section 715 of title 32." 

1984— Subsec. (a). Pub. L. 98-564 substituted "$10,000" 
for "$1,000". 

1968 — Pub. L. 90-521 substituted "advance payment" 
for "incident to aircraft or missile operation" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 90-521 substituted "under circum- 
stances" for "as the result of an accident involving an 
aircraft or missile under the control of that depart- 
ment". 

Effective Date of 1988 Amendment 

Section 735(b) of Pub. L. 100-456 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to any claim which would otherwise 
be payable under section 2733 or 2734 of title 10, United 
States Code, or under section 715 of title 32, United 
States Code, and which has not been finally settled on 
or before the date of the enactment of this Act [Sept. 
29, 1988]." 
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§2737. Property loss; personal injury or death: 
incident to use of property of the United 
States and not cognizable under other law 

(a) Under such regulations as the Secretary 
concerned may prescribe, he or his designee may 
settle and pay, in an amount not more than 
$1,000, a claim against the United States, not 
cognizable under any other provision of law, 
for — 

(1) damage to, or loss of, property; or 

(2) personal injury or death; 

caused by a civilian official or employee of a 
military department or the Coast Guard, or a 
member of the armed forces, incident to the use 
of a vehicle of the United States at any place, or 
any other property of the United States on a 
Government installation. 

(b) Under such regulations as the Secretary of 
Defense may prescribe, he or his designee has 
the same authority as the Secretary of a mili- 
tary department with respect to a claim, not 
cognizable under any other provision of law, 
for — 

(1) damage to, or loss of, property; or 

(2) personal injury or death; 

caused by a civilian official or employee of the 
Department of Defense not covered by sub- 
section (a), incident to the use of a vehicle of 
the United States at any place, or any other 
property of the United States on a Government 
installation. 

(c) A claim may not be allowed under sub- 
section (a) or (b) if the damage to, or loss of, 
property, or the personal injury or death was 
caused wholly or partly by a negligent or wrong- 
ful act of the claimant, his agent, or his em- 
ployee. 

(d) A claim for personal injury or death under 
this section may not be allowed for more than 
the cost of reasonable medical, hospital, and 
burial expenses actually incurred, and not 
otherwise furnished or paid by the United 
States. 

(e) No claim may be allowed under this section 
unless it is presented in writing within two 
years after it accrues. 

(f) A claim may not be paid under subsection 
(a) or (b) unless the amount tendered is accepted 
by the claimant in full satisfaction. 

(g) No claim or any part thereof, the amount 
of which is legally recoverable by the claimant 
under an indemnifying law or indemnity con- 
tract, may be paid under this section. No sub- 
rogated claim may be paid under this section. 

(h) So far as practicable, regulations pre- 
scribed under this section shall be uniform. Reg- 
ulations prescribed under this section by the 
Secretaries of the military departments must be 
approved by the Secretary of Defense. 

(Added Pub. L. 87-769, §1(1)(A), Oct. 9, 1962, 76 
Stat. 767, §2736; renumbered §2737, Pub. L. 89-718, 
§ 21(a), Nov. 2, 1966, 80 Stat. 1118.) 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including- the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 



rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2738. Property loss: reimbursement of members 
for certain losses of household effects caused 
by hostile action 

(a) Authority To Reimburse. — The Secretary 
concerned may reimburse a member of the 
armed forces in an amount not more than 
$100,000 for a loss described in subsection (b). 

(b) Covered Losses. — This section applies 
with respect to a loss of household effects sus- 
tained during a move made incident to a change 
of permanent station when, as determined by 
the Secretary, the loss was caused by a hostile 
action incident to war or a warlike action by a 
military force. 

(c) Limitation. — The Secretary may provide 
reimbursement under this section for a loss de- 
scribed in subsection (b) only to the extent that 
the loss is not reimbursed under insurance or 
under the authority of another provision of law. 

(d) Applicability of Other Authorities and 
Requirements. — Subsections (b), (d), (e), (f), and 
(g) of section 2733 of this title shall apply to a 
request for a reimbursement under this section 
as if the request were a claim against the United 
States. 

(Added Pub. L. 103-337, div. A, title V, § 557(a), 
Oct. 5, 1994, 108 Stat. 2775.) 

Effective Date 

Section 557(c) of Pub. L. 103-337 provided that: 
"(1) Section 2738 of title 10, United States Code, as 
added by subsection (a), applies with respect to losses 
incurred after June 30, 1990. 

"(2) In the case of a loss incurred after June 30, 1990, 
and before the date of the enactment of this Act [Oct. 
5, 1994], a request for reimbursement shall be filed with 
the Secretary of the military department concerned 
not later than two years after such date of enactment." 

§ 2739. Amounts recovered from third parties for 
loss or damage to personal property shipped 
or stored at Government expense: crediting 
to appropriations 

(a) Crediting of Collections.— Any qualify- 
ing military department third-party collection 
shall be credited to the appropriate current ap- 
propriation. Amounts so credited shall be 
merged with the funds in that appropriation and 
shall be available for the same period and pur- 
poses as the funds with which merged. 

(b) Appropriate Current Appropriation.— 
For purposes of subsection (a), the appropriate 
current appropriation with respect to a qualify- 
ing military department third-party collection 
is the appropriation currently available, as of 
the date of the collection, for the payment of 
claims by that military department for loss or 
damage of personal property shipped or stored 
at Government expense. 

(c) Qualifying Military Department Third- 
Party Collections. — For purposes of subsection 
(a), a qualifying military department third- 
party collection is any amount that a military 
department collects under sections 3711, 3716, 
3717, and 3721 of title 31 from a third party for a 
loss or damage to personal property that oc- 
curred during shipment or storage of the prop- 



§2740 



TITLE 10— ARMED FORCES 



Page 1728 



erty at Government expense and for which the 
Secretary of the military department paid the 
owner in settlement of a claim. 

(Added Pub. L. 105-261, div. A, title X, 
§ 1010(a)(1), Oct. 17, 1998, 112 Stat. 2117.) 

Effective Date 

Pub. L. 105-261, div. A, title X, § 1010(b), Oct. 17, 1998, 
112 Stat. 2117, provided that: "Section 2739 of title 10, 
United States Code, as added by subsection (a), applies 
with respect to amounts collected by a military depart- 
ment on or after the date of the enactment of this Act 
[Oct. 17, 1998]." 

§2740. Property loss: reimbursement of members 
and civilian employees for full replacement 
value of household effects when contractor 
reimbursement not available 

The Secretary of Defense and the Secretaries 
of the military departments, in paying a claim 
under section 3721 of title 31 arising from loss or 
damage to household goods stored or trans- 
ported at the expense of the Department of De- 
fense, may pay the claim on the basis of full re- 
placement value in any of the following cases in 
which reimbursement for the full replacement 
value for the loss or damage is not available di- 
rectly from a carrier under section 2636a of this 
title: 

(1) A case in which — 

(A) the lost or damaged goods were stored 
or transported under a contract, tender, or 
solicitation in accordance with section 2636a 
of this title that requires the transportation 
service provider to settle claims on the basis 
of full replacement value; and 

(B) the loss or damage occurred under cir- 
cumstances that exclude the transportation 
service provider from liability. 

(2) A case in which — 

(A) the loss or damage occurred while the 
lost or damaged goods were in the possession 
of an ocean carrier that was transporting, 
loading, or unloading the goods under a De- 
partment of Defense contract for ocean car- 
riage; and 

(B) the land-based portions of the trans- 
portation were under contracts, in accord- 
ance with section 2636a of this title, that re- 
quire the land carriers to settle claims on 
the basis of full replacement value. 

(3) A case in which — 

(A) the lost or damaged goods were trans- 
ported or stored under a contract or solicita- 
tion that requires at least one of the trans- 
portation service providers or carriers that 
handled the shipment to settle claims on the 
basis of full replacement value pursuant to 
section 2636a of this title; 

(B) the lost or damaged goods have been in 
the custody of more than one independent 
contractor or transportation service pro- 
vider; and 

(C) a claim submitted to the delivering 
transportation service provider or carrier is 
denied in whole or in part because the loss or 
damage occurred while the lost or damaged 
goods were in the custody of a prior trans- 
portation service provider or carrier or gov- 
ernment entity. 



(Added Pub. L. 111-383, div. A, title III, 
§ 354(a)(1), Jan. 7, 2011, 124 Stat. 4194.) 

Effective Date 

Pub. L. 111-383, div. A, title III, § 354(b), Jan. 7, 2011, 
124 Stat. 4195, provided that: "Section 2740 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to losses incurred after the date of 
the enactment of this Act [Jan. 7, 2011]." 

CHAPTER 165— ACCOUNTABILITY AND 
RESPONSIBILITY 

Sec. 

2771. Final settlement of accounts: deceased mem- 

bers. 

2772. Share of fines and forfeitures to benefit 

Armed Forces Retirement Home. 

2773. Designation, powers, and accountability of 

deputy disbursing officials. 
2773a. Departmental accountable officials. 
2773b. Parking of funds: prohibition; penalties. 

2774. Claims for overpayment of pay and allow- 

ances and of travel and transportation al- 
lowances. 

2775. Liability of members assigned to military 

housing. 

2776. Use of receipts of public money for current 

expenditures. 

2777. Requisitions for advances and removal of 

charges outstanding In accounts of ad- 
vances. 
[2778. Repealed.] 

2779. Use of funds because of fluctuations in cur- 

rency exchange rates of foreign countries. 

2780. Debt collection. 

2781. Availability of appropriations: exchange fees; 

losses in accounts. 

2782. Damage to real property: disposition of 

amounts recovered. 

2783. Nonappropriated fund instrumentalities: fi- 

nancial management and use of nonap- 
propriated funds. 

2784. Management of purchase cards. 
2784a. Management of travel cards. 

2785. Remittance addresses: regulation of alter- 

ations. 

2786. Department of Defense payments by elec- 

tronic transfers of funds: exercise of author- 
ity for waivers. 

2787. Reports of survey. 

2788. Property accountability: regulations. 

2789. Individual equipment: unauthorized disposi- 

tion. 

2790. Recovery of improperly disposed of Depart- 

ment of Defense property. 

Amendments 

2011— Pub. L. 111-383, div. A, title III, § 355(b), Jan. 7, 
2011, 124 Stat. 4197, added Item 2790. 

2008— Pub. L. 110-181, div. A, title III, § 375(b), Jan. 28, 
2008, 122 Stat. 83, added Items 2788 and 2789. 

2006— Pub. L. 109-364, div. A, title X, § 1053(a)(2), Oct. 
17, 2006, 120 Stat. 2396, added item 2773b. 

2002— Pub. L. 107-314, div. A, title X, §§ 1005(b), 
1006(a)(2), 1007(b)(2), 1008(b), Dec. 2, 2002, 116 Stat. 
2632-2635, substituted "purchase" for "credit" in item 
2784 and added items 2773a, 2784a, and 2787. 

1999— Pub. L. 106-65, div. A, title IX, § 933(a)(2), title X, 
§ 1008(a)(2), Oct. 5, 1999, 113 Stat. 730, 738, added items 
2784 to 2786. 

1996— Pub. L. 104-316, title I, § 105(d), Oct. 19, 1996, 110 
Stat. 3830, struck out item 2778 "Accounts of the mili- 
tary departments". 

Pub. L. 104-106, div. B, title XXVIII, § 2821(b), Feb. 10, 
1996, 110 Stat. 556, added item 2782. 

1993— Pub. L. 103-160, div. A, title XI, § 1182(a)(8)(C), 
Nov. 30, 1993, 107 Stat. 1771, added item 2783. 

1990— Pub. L. 101-510, div. A, title XIV, § 1405(c)(2), 
title XV, § 1533(a)(4)(B), Nov. 5, 1990, 104 Stat. 1680, 1734, 
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substituted "Retirement Home" for "retirement 
homes" in item 2772 and struck out item 2782 "Unobli- 
gated balances withdrawn from availability for obliga- 
tion: limitations on restoration". 

1989— Pub. L. 101-189, div. A, title III, § 342(a)(2), title 
XVI, § 1603(a)(2), Nov. 29, 1989, 103 Stat. 1420, 1598, added 
items 2772 and 2782. 

1988— Pub. L. 100-370, §l(m)(2), July 19, 1988, 102 Stat. 
850, added item 2781. 

1987— Pub. L. 100-26, §7(j)(7)(C), Apr. 21, 1987, 101 Stat. 
283, substituted "allowances and of" for "allowances, 
and" in item 2774. 

1986— Pub. L. 99-661, div. A, title XIII, § 1309(b), Nov. 
14, 1986, 100 Stat. 3983, added item 2780. 

1985— Pub. L. 99-224, §2(b), Dec. 28, 1985, 99 Stat. 1742, 
substituted "and" for "other than" in item 2774. 

Pub. L. 99-167, title VIII, § 802(d)(2), Dec. 3, 1985, 99 
Stat. 987, substituted "assigned to military housing" 
for "for damage to housing and related equipment and 
furnishings" in item 2775. 

1984— Pub. L. 98-407, title VIII, § 801(a)(2), Aug. 28, 
1984, 98 Stat. 1518, substituted "members for damage to 
housing and related equipment and furnishings" for 
"member for damages to family housing, equipment, 
and furnishings" in item 2775. 

1982— Pub. L. 97-258, § 2(b)(7)(A), (8)(A), Sept. 13, 1982, 
96 Stat. 1054, substituted "Designation, powers, and ac- 
countability of deputy disbursing officials" for "Ac- 
countability for public money: disbursing officers; 
agent officers" in item 2773 and added items 2776, 2777, 
2778, and 2779. 

1980— Pub. L. 96-513, title V, §511(96), Dec. 12, 1980, 94 
Stat. 2928, struck out item 2772 "Withholding pay of of- 
ficers". 

Pub. L. 96-418, title V, § 506(b), Oct. 10, 1980, 94 Stat. 
1766, added item 2775. 

1972— Pub. L. 92-453, §1(2), Oct. 2, 1972, 86 Stat. 759, 
added item 2774. 

1962— Pub. L. 87-480, §1(1)(B), June 8, 1962, 76 Stat. 94, 
added item 2773. 

§2771. Final settlement of accounts: deceased 
members 

(a) In the settlement of the accounts of a de- 
ceased member of the armed forces, an amount 
due from the armed force of which he was a 
member shall be paid to the person highest on 
the following list living on the date of death: 

(1) Beneficiary designated by him in writing 
to receive such an amount, if the designation 
is received, before the deceased member's 
death, at the place named in regulations to be 
prescribed by the Secretary concerned. 

(2) Surviving spouse. 

(3) Children and their descendants, by rep- 
resentation. 

(4) Father and mother in equal parts or, if ei- 
ther is dead, the survivor. 

(5) Legal representative. 

(6) Person entitled under the law of the dom- 
icile of the deceased member. 

(b) Designations and changes of designation of 
beneficiaries under subsection (a)(1) are subject 
to regulations to be prescribed by the Secretary 
concerned. So far as practicable, these regula- 
tions shall be uniform for the uniformed serv- 
ices. 

(c) Payments under subsection (a) shall be 
made by the Secretary of Defense. 

(d) A payment under this section bars recovery 
by any other person of the amount paid. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 155; Pub. L. 

85- 861, §1(56), Sept. 2, 1958, 72 Stat. 1461; Pub. L. 

86- 641, July 12, 1960, 74 Stat. 473; Pub. L. 89-718, 



§8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 96-513, 
title V, §511(97), Dec. 12, 1980, 94 Stat. 2928; Pub. 
L. 103-160, div. A, title XI, § 1182(a)(ll), Nov. 30, 
1993, 107 Stat. 1771; Pub. L. 104-316, title II, 
§ 202(f), Oct. 19, 1996, 110 Stat. 3842.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2771(a) 
2771(b) 


10:868 (less proviso). 
34:941a (less proviso). 
10:868 (proviso). 
34:941a (proviso). 


June 30, 1906, ch. 3914, §1 
(last par. under "State 
or Territorial Homes 
for Disabled Soldiers 
and Sailors"): restated 
Dec. 7, 1944, ch. 519; re- 
stated Feb. 25, 1946, ch. 
35, §4. 60 Stat. 30. 

Feb. 25. 1946, ch. 35. §1, 60 
Stat. 30; Aug. 4, 1949. 
ch. 393, §18. 63 Stat. 
560. 



In subsections (a) and (b), the words "General Ac- 
counting Office" are substituted for the words "ac- 
counting officers", for clarity. 

In subsection (a), the word "member" is substituted 
for the words "officers or enlisted persons", in 10:868 
and 34:941a. The words "his legal representative" are 
substituted for the words "a duly appointed legal rep- 
resentative of the estate", since an estate, being prop- 
erty and not an entity, has no representative. The 
words "duly appointed" are omitted as surplusage. The 
words "highest on the following list" are substituted 
for the words "following order of precedence", in 10:868 
and 34:941a. Clauses (l)-(4) are substituted for the words 
between the first and second colons of 10:868 and 34:941a. 
The words "Surviving spouse" are substituted for the 
words "widow or widower" after the words "First, to". 

In subsection (b), the words "That this section shall 
not be so construed as to prevent", "or persons", and 
"actually", in 10:868 and 34:941a, are omitted as surplus- 
age. 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2771(a) 


37:361. 


July 12, 1955, ch. 328, 




37:362. 


§§1-3, 4 (less proviso), 5 




37:365. 


(first sentence), 69 


2771(b) 


37:364 (less proviso). 


Stat. 295, 296. 


2771(c) 


37:363 (less last sen- 






tence). 




2771(d) 


37:363 (last sentence). 





In subsection (a), the definition of the term "Depart- 
ment", in 37:361, is omitted as unnecessary, since the 
particular departments referred to are spelled out in 
the revised text. The definition of the term "uniformed 
services", in 37:361, is omitted as covered by the word 
"member" in this revised section and by sections 3 and 
4 of the Act enacting this revised section. Clauses 
(l)-(6) are substituted for the last 5 clauses of 37:362. 
The words "regulations to be prescribed by the Sec- 
retary concerned" are substituted for the words "regu- 
lations of the Department concerned", since the "De- 
partment", as such, cannot issue regulations. 

In subsection (a)(2), the words "surviving spouse" are 
substituted for the words "widow or widower". As de- 
fined in section 101(32), "spouse" includes a widower. 

In subsection (b), the words "are subject to" are sub- 
stituted for the words "shall be made under". 

In subsection (c), the word "Under" is substituted for 
the words "Subject to". The words "rules and" are 
omitted as surplusage. 

Amendments 

1996— Subsec. (c). Pub. L. 104-316 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol- 
lows: "Under such regulations as the Comptroller Gen- 
eral may prescribe, payments under subsection (a) shall 
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be made by the military department concerned or the 
Department of Transportation, as the case may be. 
Payment under clause (6) of subsection (a) shall be 
made — 

"(1) upon settlement by the General Accounting' Of- 
fice; or 

"(2) as otherwise authorized by the Comptroller 
General." 

1993— Subsec. (a). Pub. L. 103-160, §1182(a)(ll)(A), 
struck out "who dies after December 31, 1955" after 
"armed forces" in introductory provisions. 

Subsec. (b). Pub. L. 103-160, § 1182(a)(ll)(B), sub- 
stituted "for the uniformed services" for "for the 
armed forces, the National Oceanic and Atmospheric 
Administration, and the Public Health Service". 

1980— Subsec. (b). Pub. L. 96-513, §511(97)(A), sub- 
stituted "National Oceanic and Atmospheric Adminis- 
tration" for "Environmental Science Services Adminis- 
tration". 

Subsec. (c). Pub. L. 96-513, §511(97)(B), substituted 
"Department of Transportation" for "Department of 
the Treasury". 

1966— Subsec. (b). Pub. L. 89-718 substituted "Environ- 
mental Science Services Administration" for "Coast 
and Geodetic Survey". 

1960 — Subsec. (c). Pub. L. 86-641 substituted provisions 
requiring payment under clause (6) of subsection (a) to 
be made upon settlement by the General Accounting 
Office or as otherwise authorized by the Comptroller 
General for provisions which permitted payments under 
clauses (2) to (6) of subsection (a) to be made only after 
settlement by the General Accounting Office. 

1958 — Subsec. (a). Pub. L. 85-861 amended subsec. (a) 
generally to restrict application of section to members 
of the armed forces who die after Dec. 31, 1955, and to 
permit payment to the designated beneficiaries, surviv- 
ing spouse, children and their descendants, and to par- 
ents before payment to the legal representative. 

Subsec. (b). Pub. L. 85-861 substituted provisions re- 
lating to designations and changes of designation of 
beneficiaries for provisions which authorized reim- 
bursement of funeral expenses. 

Subsecs. (c), (d). Pub. L. 85-861 added subsecs. (c) and 
(d). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

Final Settlement of Accounts of Members Who 
Died Before January 1, 1960 

Pub. L. 85-861, §29, Sept. 2, 1958, 72 Stat. 1563, author- 
ized the General Accounting Office, in the settlement 
of the accounts of a member of the Army, Navy, Air 
Force, or Marine Corps who died before Jan. 1, 1956, to 
allow any amount due to the person highest on a list of 
persons living on the date of settlement and to provide 
reimbursement for funeral expenses from the amount 
due the decedent's estate. 

Designation of Beneficiary Made Before 
January 1, 1956 

Section 31 of Pub. L. 85-861 provided that: "The des- 
ignation of a beneficiary made for the purposes of any 
six months' death gratuity, including the designation 
of a person whose right to the gratuity does not depend 
upon that designation, and received in the military de- 
partment concerned, the Department of the Treasury, 



the Department of Commerce, or the Department of 
Health, Education, and Welfare, as the case may be, be- 
fore January 1, 1956, is considered as the designation of 
a beneficiary for the purposes of section 2771 of title 10, 
United States Code [this section], section 714 of title 32, 
United States Code, and sections 3 and 4 of this Act 
[amending section 857a of Title 33, and section 213a of 
Title 42], in the absence of a designation under one of 
those sections, unless the member making the designa- 
tion was missing, missing in action, in the hands of a 
hostile force, or interned in a foreign country any time 
after July 11, 1955, and before January 1, 1956." 

§2772. Share of fines and forfeitures to benefit 
Armed Forces Retirement Home 

(a) Deposit Required. — The Secretary of the 
military department concerned or, in the case of 
the Coast Guard, the Commandant shall deposit 
in the Armed Forces Retirement Home Trust 
Fund a percentage (determined under subsection 
(b)) of the following amounts: 

(1) The amount of forfeitures and fines ad- 
judged against an enlisted member, warrant 
officer, or limited duty officer of the armed 
forces by sentence of a court martial or under 
authority of section 815 of this title (article 15) 
over and above any amount that may be due 
from the member, warrant officer, or limited 
duty officer for the reimbursement of the 
United States or any individual. 

(2) The amount of forfeitures on account of 
the desertion of an enlisted member, warrant 
officer, or limited duty officer of the armed 
forces. 

(b) Determination of Percentage. — The Chief 
Operating Officer of the Armed Forces Retire- 
ment Home shall determine, on the basis of the 
financial needs of the Armed Forces Retirement 
Home, the percentage of the amounts referred to 
in subsection (a) to be deposited in the trust 
fund referred to in such subsection. 

(Added Pub. L. 101-189, div. A, title III, 
§ 342(a)(1), Nov. 29, 1989, 103 Stat. 1419; amended 
Pub. L. 101-510, div. A, title XV, § 1533(a)(3), 
(4)(A), Nov. 5, 1990, 104 Stat. 1733; Pub. L. 111-281, 
title II, § 205(b)(1), Oct. 15, 2010, 124 Stat. 2911; 
Pub. L. 112-81, div. A, title V, § 567(b)(2)(B), Dec. 
31, 2011, 125 Stat. 1425.) 

Prior Provisions 

A prior section 2772, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 156, authorized withholding of pay of officers of 
the Army, Navy, Air Force, or Marine Corps, and is 
covered by section 1007 of Title 37, Pay and Allowances 
of the Uniformed Services, prior to repeal by Pub. L. 
87-649, §14c(3), Sept. 7, 1962, 76 Stat. 501, effective Nov. 
1, 1962. 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 substituted "Chief 
Operating Officer of the Armed Forces Retirement 
Home" for "Armed Forces Retirement Home Board". 

2010— Subsec. (a). Pub. L. 111-281, § 205(b)(1)(A), in- 
serted "or, in the case of the Coast Guard, the Com- 
mandant" after "concerned" in introductory provi- 
sions. 

Subsec. (c). Pub. L. 111-281, § 205(b)(1)(B), struck out 
subsec. (c). Text read as follows: "In this section, the 
term 'armed forces' does not include the Coast Guard 
when it is not operating as a service in the Navy." 

1990— Pub. L. 101-510, § 1533(a)(4)(A), substituted "Re- 
tirement Home" for "retirement homes" in section 
catchline and amended text generally, substituting 
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subsecs. (a) to (c) relating to shares of fines and forfeit- 
ures to benefit the Armed Forces Retirement Home for 
former subsecs. (a) and (b) relating to shares of fines 
and forfeitures to benefit the Soldiers' Home and the 
Naval Home. 

Pub. L. 101-510, § 1533(a)(3), inserted "and forfeitures" 
after "fines" in subsecs. (a)(1)(A) and (b)(1)(A) and sub- 
stituted ", warrant officer, or limited duty officer" for 
"or warrant officer" wherever appearing. 

Effective Date of 1990 Amendment 

Section 1533(a)(3) of Pub. L. 101-510 provided that the 
amendment by that section was effective Nov. 5, 1990, 
prior to repeal by Pub. L. 107-107, div. A, title XIV, 
§1409, Dec. 28, 2001, 115 Stat. 1265. 

Amendment by section 1533(a)(4)(A) of Pub. L. 101-510 
effective one year after Nov. 5, 1990, see section 1541 of 
Pub. L. 101-510, formerly set out as an Effective Date 
note under section 401 of Title 24, Hospitals and Asy- 
lums. 

Effective Date 

Section 342(b) of Pub. L. 101-189 provided that: 
"(1) Subsection (a) of section 2772 of such title [10 
U.S.C. 2772(a)], as added by subsection (a), shall apply 
with respect to fines and forfeitures adjudged after the 
date of the enactment of this Act [Nov. 29, 1989]. 

"(2) Subsection (b) of such section shall apply with 
respect to fines and forfeitures adjudged after May 31, 
1990." 

§2773. Designation, powers, and accountability 
of deputy disbursing officials 

(a) (1) Subject to paragraph (3), a disbursing of- 
ficial of the Department of Defense may des- 
ignate a deputy disbursing official — 

(A) to make payments as the agent of the 
disbursing official; 

(B) to sign checks drawn on disbursing ac- 
counts of the Secretary of the Treasury; and 

(C) to carry out other duties required under 
law. 

(2) The penalties for misconduct that apply to 
a disbursing official apply to a deputy disburs- 
ing official designated under this subsection. 

(3) A disbursing official may make a designa- 
tion under paragraph (1) only with the approval 
of the Secretary of Defense or, in the case of a 
disbursing official of a military department, the 
Secretary of that military department. 

(b) (1) If a disbursing official of the Department 
of Defense dies, becomes disabled, or is sepa- 
rated from office, a deputy disbursing official 
may continue the accounts and payments in the 
name of the former disbursing official until the 
last day of the 2d month after the month in 
which the death, disability, or separation oc- 
curs. The accounts and payments shall be al- 
lowed, audited, and settled as provided by law. 
The Secretary of the Treasury shall honor 
checks signed in the name of the former disburs- 
ing official in the same way as if the former dis- 
bursing official had continued in office. 

(2) The deputy disbursing official, and not the 
former disbursing official or the estate of the 
former disbursing official, is liable for the ac- 
tions of the deputy disbursing official under this 
subsection. 

(Added Pub. L. 87-480, §1(1)(A), June 8, 1962, 76 
Stat. 94; amended Pub. L. 97-258, § 2(b)(7)(B), 
Sept. 13, 1982, 96 Stat. 1054; Pub. L. 104-106, div. 
A, title IX, § 913(a)(2), Feb. 10, 1996, 110 Stat. 410.) 



Historical and Revision Notes 
1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2773(a) 


10:2773. 






31:103a. 


July 3, 1926. ch. 775, 44 






Stat. 888: June 6. 1972, 






Pub. L. 92-310, §231(bb), 






86 Stat. 212. 


2773(b) 


31:103b. 


July 31, 1953, ch. 300. 67 






Stat. 296: June 6. 1972, 






Pub. L. 92-310, §231(ff), 






86 Stat. 213. 



In the section, the words "disbursing official" are 
substituted for "disbursing officer" for consistency 
with other titles of the United States Code. The words 
"Secretary of the Treasury" are substituted for 
"Treasurer of the United States" because of section 
1(a) of Reorganization Plan No. 26 of 1950 (eff. July 31, 
1950, 64 Stat. 1280), restated as section 321 of the revised 
title contained in section 1 of the bill. The text of 
10:2773 is omitted as being superseded by 31:103a and 
103b. 

In subsection (a)(1), before clause (A), the words 
"With the approval of a Secretary of a military depart- 
ment when the Secretary considers it necessary" are 
substituted for "When, in the opinion of the Secretary 
of the Army, Navy, or Air Force, the exigencies of the 
service so require . . . with the approval of the head of 
their executive department" in 31:103a because of 
10:101(7), to eliminate unnecessary words, and for con- 
sistency. The title of Secretary of War was changed to 
Secretary of the Army by section 205(a) of the Act of 
July 26, 1947 (ch. 343, 61 Stat. 501), and by sections 1 and 
53 of the Act of August 10, 1956 (ch. 1041, 70A Stat. 157, 
676). The Secretary of the Air Force is included because 
of sections 205(a) and 207(a) and (f) of the Act of July 26, 
1947 (ch. 343, 61 Stat. 501, 502), and section 1 of the Act 
of August 10, 1956 (ch. 1041, 70A Stat. 488). The words 
"deputy disbursing official" are substituted for "depu- 
ties" for clarity. In clause (A), the words "to make pay- 
ments" are substituted for "for the purpose of having 
them make disbursements" to eliminate unnecessary 
words. In clause (C), the words "to be performed by 
such disbursing officers" are omitted as unnecessary. 

In subsection (a)(2), the words "deputy disbursing of- 
ficial" are substituted for "agent officer" for clarity 
and consistency. 

In subsection (b)(1), the word "disabled" is sub- 
stituted for "incapacity" for consistency in the title. 
The word "until" is substituted for "for a period of 
time not to extend beyond" to eliminate unnecessary 
words. 

In subsection (b)(2), the words "The deputy disburs- 
ing official, and not the former disbursing official or 
the estate of the former disbursing official" are sub- 
stituted for "The former disbursing officer or his estate 
. . . but the deputy disbursing officer shall be respon- 
sible therefor" for clarity and because of the restate- 
ment. The word "liable" is substituted for "subject to 
any legal liability or penalty" to eliminate unneces- 
sary words. The word "actions" is substituted for "offi- 
cial acts and defaults". The words "in the name or in 
the place of the former disbursing officer" are omitted 
as unnecessary. 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106, §913(a)(2)(A)(i), 
substituted "Subject to paragraph (3), a disbursing offi- 
cial of the Department of Defense" for "With the ap- 
proval of a Secretary of a military department when 
the Secretary considers it necessary, a disbursing offi- 
cial of the military department". 

Subsec. (a)(3). Pub. L. 104-106, §913(a)(2)(A)(ii), added 
par. (3). 

Subsec. (b)(1). Pub. L. 104-106, § 913(a)(2)(B), sub- 
stituted "the Department of Defense" for "any mili- 
tary department". 

1982 — Pub. L. 97-258 substituted provisions authoriz- 
ing a disbursing official of a military department to 
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designate a deputy disbursing official with the same 
duties and penalties for misconduct as those of the dis- 
bursing official and allowing a deputy disbursing offi- 
cial to continue the accounts and payments in the 
name of a former disbursing official for two months 
after the death, disability, or separation of the former 
disbursing official for provisions authorizing any offi- 
cer of an armed force accountable for public money to 
entrust it to another officer of an armed force to make 
disbursement as his agent, with both officers pecuniar- 
ily responsible to the United States for that money. 

§ 2773a. Departmental accountable officials 

(a) Designation by Secretary of Defense.— 
The Secretary of Defense may designate any ci- 
vilian employee of the Department of Defense or 
member of the armed forces under the Sec- 
retary's jurisdiction who is described in sub- 
section (b) as an employee or member who, in 
addition to any other potential accountability, 
may be held accountable through personal mon- 
etary liability for an illegal, improper, or incor- 
rect payment made by the Department of De- 
fense described in subsection (c). Any such des- 
ignation shall be in writing. Any employee or 
member who is so designated may be referred to 
as a "departmental accountable official". 

(b) Covered Employees and Members. — An 
employee or member of the armed forces de- 
scribed in this subsection is an employee or 
member who — 

(1) is responsible in the performance of the 
employee's or member's duties for providing 
to a certifying official of the Department of 
Defense information, data, or services that are 
directly relied upon by the certifying official 
in the certification of vouchers for payment; 
and 

(2) is not otherwise accountable under sub- 
title III of title 31 or any other provision of 
law for payments made on the basis of such 
vouchers. 

(c) Pecuniary Liability.— (1) The Secretary of 
Defense may subject a departmental account- 
able official to pecuniary liability for an illegal, 
improper, or incorrect payment made by the De- 
partment of Defense if the Secretary determines 
that such payment — 

(A) resulted from information, data, or serv- 
ices that that official provided to a certifying 
official and upon which that certifying official 
directly relies in certifying the voucher sup- 
porting that payment; and 

(B) was the result of fault or negligence on 
the part of that departmental accountable of- 
ficial. 

(2) Pecuniary liability under this subsection 
shall apply in the same manner and to the same 
extent as applies to an official accountable 
under subtitle III of title 31. 

(3) Any pecuniary liability of a departmental 
accountable official under this subsection for a 
loss to the United States resulting from an ille- 
gal, improper, or incorrect payment is joint and 
several with that of any other officer or em- 
ployee of the United States or member of the 
uniformed services who is pecuniarily liable for 
such loss. 

(d) Certifying Official Defined.— In this sec- 
tion, the term "certifying official" means an 
employee who has the responsibilities specified 
in section 3528(a) of title 31. 



(Added Pub. L. 107-314, div. A, title X, § 1005(a), 
Dec. 2, 2002, 116 Stat. 2631; amended Pub. L. 
109-163, div. A, title X, § 1056(c)(8), Jan. 6, 2006, 

119 Stat. 3440.) 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 inserted "by" after 
"incorrect payment made". 

§ 2773b. Parking of funds: prohibition; penalties 

(a) Prohibition. — An officer or employee of the 
Department of Defense may not direct the des- 
ignation of funds for a particular purpose in the 
budget of the President, as submitted to Con- 
gress pursuant to section 1105 of title 31, or the 
supporting documents of the Department of De- 
fense component of such budget, with the 
knowledge or intent that such funds, if made 
available to the Department, will not be used for 
the purpose for which they are designated. 

(b) Penalties. — The direction of the designa- 
tion of funds in violation of the prohibition in 
subsection (a) shall be treated for purposes of 
chapter 13 of title 31 as a violation of section 
1341(a)(1)(A) of such title. 

(Added Pub. L. 109-364, div. A, title X, 
§ 1053(a)(1), Oct. 17, 2006, 120 Stat. 2396.) 

Effective Date 

Pub. L. 109-364, div. A, title X, § 1053(b), Oct. 17, 2006, 

120 Stat. 2396, provided that: 

"(1) In general. — The amendments made by sub- 
section (a) [enacting this section] shall take effect on 
the date that is 31 days after the date of the enactment 
of this Act [Oct. 17, 2006]. 

"(2) Modification of certain policies and regula- 
tions. — Not later than 30 days after the date of the en- 
actment of this Act [Oct. 17, 2006], the Secretary of De- 
fense shall modify the policies and regulations of the 
Department of Defense regarding the preparation and 
submittal to Congress of budget materials for the De- 
partment of Defense to take into account section 2773b 
of title 10, United States Code, as added by subsection 
(a)." 

§ 2774. Claims for overpayment of pay and allow- 
ances and of travel and transportation allow- 
ances 

(a) A claim of the United States against a per- 
son arising out of an erroneous payment of any 
pay or allowances made before, on, or after Oc- 
tober 2, 1972, or arising out of an erroneous pay- 
ment of travel and transportation allowances, to 
or on behalf of a member or former member of 
the uniformed services, the collection of which 
would be against equity and good conscience and 
not in the best interest of the United States, 
may be waived in whole or in part by — 

(1) the Director of the Office of Management 
and Budget; or 

(2) the Secretary concerned, as defined in 
section 101(5) of title 37, when — 

(A) the claim is in an amount aggregating 
not more than $10,000; and 

(B) the waiver is made in accordance with 
standards which the Director of the Office of 
Management and Budget shall prescribe. 

(b) The Director of the Office of Management 
and Budget or the Secretary concerned, as the 
case may be, may not exercise his authority 
under this section to waive any claim — 
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(1) if, in his opinion, there exists, in connec- 
tion with the claim, an indication of fraud, 
misrepresentation, fault, or lack of good faith 
on the part of the member or any other person 
having an interest in obtaining a waiver of the 
claim; or 

(2) if application for waiver is received in his 
office after the expiration of five years imme- 
diately following the date on which the erro- 
neous payment was discovered. 

(c) A person who has repaid to the United 
States all or part of the amount of a claim, with 
respect to which a waiver is granted under this 
section, is entitled, to the extent of the waiver, 
to refund, by the department concerned at the 
time of the erroneous payment, of the amount 
repaid to the United States, if he applies to that 
department for that refund within two years fol- 
lowing the effective date of the waiver. The Sec- 
retary concerned shall pay from current applica- 
ble appropriations that refund in accordance 
with this section. 

(d) In the audit and settlement of accounts of 
any accountable officer or official, full credit 
shall be given for any amounts with respect to 
which collection by the United States is waived 
under this section. 

(e) An erroneous payment, the collection of 
which is waived under this section, is considered 
a valid payment for all purposes. 

(f) This section does not affect any authority 
under any other law to litigate, settle, com- 
promise, or waive any claim of the United 
States. 

(Added Pub. L. 92-453, §1(1), Oct. 2, 1972, 86 Stat. 
758; amended Pub. L. 96-513, title V, §511(98), 
Dec. 12, 1980, 94 Stat. 2928; Pub. L. 99-224, §2(a), 
Dec. 28, 1985, 99 Stat. 1741; Pub. L. 100-26, 
§7(j)(7)(A), (B), Apr. 21, 1987, 101 Stat. 283; Pub. 
L. 102-190, div. A, title VI, § 657(b), Dec. 5, 1991, 
105 Stat. 1393; Pub. L. 104-316, title I, § 105(b), 
Oct. 19, 1996, 110 Stat. 3830; Pub. L. 109-364, div. 
A, title VI, § 671(a), Oct. 17, 2006, 120 Stat. 2270.) 

Amendments 

2006— Subsec. (a)(2)(A). Pub. L. 109-364, § 671(a)(1), sub- 
stituted "$10,000" for "$1,500". 

Subsec. (b)(2). Pub. L. 109-364, § 671(a)(2), substituted 
"five years" for "three years". 

1996— Subsec. (a). Pub. L. 104-316, § 105(b)(1), sub- 
stituted "Director of the Office of Management and 
Budget" for "Comptroller General" in par. (1), and in 
par. (2) inserted "and" at end of subpar. (A), redesig- 
nated subpar. (C) as (B) and substituted "Director of 
the Office of Management and Budget" for "Comptrol- 
ler General", and struck out former subpar. (B) which 
read as follows "the claim is not the subject of an ex- 
ception made by the Comptroller General in the ac- 
count of any accountable officer or official; and". 

Subsec. (b). Pub. L. 104-316, § 105(b)(2), substituted 
"Director of the Office of Management and Budget" for 
"Comptroller General". 

1991— Subsec. (a)(2)(A). Pub. L. 102-190 substituted 
"$1,500" for "$500". 

1987— Pub. L. 100-26, §7(j)(7)(A), substituted "allow- 
ances and of" for "allowances, and" in section catch- 
line. 

Subsec. (a). Pub. L. 100-26, §7(j)(7)(B), struck out "as 
defined in section 101(3) of title 37," after "uniformed 
services,". 

1985— Pub. L. 99-224, §2(a)(l), substituted "and" for 
"other than" in section catchline. 

Subsec. (a). Pub. L. 99-224, § 2(a)(2), substituted "made 
before, on, or after October 2, 1972, or arising out of an 



erroneous payment of travel and transportation allow- 
ances" for ", other than travel and transportation al- 
lowances, made before or after October 2, 1972". 

Subsec. (b)(2). Pub. L. 99-224, § 2(a)(3), struck out "of 
pay or allowances, other than travel and transpor- 
tation allowances," after "payment". 

1980— Subsec. (a). Pub. L. 96-513 substituted "October 
2, 1972" for "the effective date of this section". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title VI, § 671(c), Oct. 17, 2006, 
120 Stat. 2270, provided that: "The amendments made 
by this section [amending this section and section 716 
of Title 32, National Guard] shall take effect on March 
1, 2007." 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-316 effective 60 days after 
Oct. 19, 1996, see section 101(e) of Pub. L. 104-316, set out 
as a note under section 130c of Title 2, The Congress. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-224 applicable to any claim 
arising out of an erroneous payment of travel and 
transportation allowances made on or after Dec. 28, 
1985, see section 4 of Pub. L. 99-224, set out as a note 
under section 5584 of Title 5, Government Organization 
and Employees. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Cancellation of Debts Up To $2,500 of Uniformed 
Service Members Incurred in Connection With 
Operation Desert Shield/Storm 

Pub. L. 104-61, title VIII, §8052, Dec. 1, 1995, 109 Stat. 
662, provided that: "Notwithstanding any other provi- 
sion of law, the Secretary of Defense may, when he con- 
siders it in the best interest of the United States, can- 
cel any part of an indebtedness, up to $2,500, that is or 
was owed to the United States by a member or former 
member of a uniformed service if such indebtedness, as 
determined by the Secretary, was incurred in connec- 
tion with Operation Desert Shield/Storm: Provided, 
That the amount of an indebtedness previously paid by 
a member or former member and cancelled under this 
section shall be refunded to the member." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 103-335, title VIII, §8060, Sept. 30, 1994, 108 
Stat. 2633. 

Pub. L. 103-139, title VIII, §8071, Nov. 11, 1993, 107 
Stat. 1457. 

Pub. L. 102-396, title IX, §9100, Oct. 6, 1992, 106 Stat. 
1926. 

Pub. L. 102-172, title VIII, §8138, Nov. 26, 1991, 105 
Stat. 1212. 

§2775. Liability of members assigned to military 
housing 

(a)(1) A member of the armed forces shall be 
liable to the United States for damage to any 
family housing unit or unaccompanied personnel 
housing unit, or damage to or loss of any equip- 
ment or furnishings of any family housing unit 
or unaccompanied personnel housing unit, as- 
signed to or provided such member if (as deter- 
mined under regulations prescribed by the Sec- 
retary of Defense or the Secretary of Homeland 
Security with respect to the Coast Guard when 
it is not operating as a service in the Navy) the 
damage or loss was caused by the abuse or neg- 
ligence of the member (or a dependent of the 
member) or of a guest of the member (or a de- 
pendent of the member). 
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(2) A member of the armed forces — 

(A) who is assigned or provided a family 
housing unit; and 

(B) who fails to clean satisfactorily that 
housing unit (as determined under regulations 
prescribed by the Secretary of Defense or the 
Secretary of Homeland Security with respect 
to the Coast Guard when it is not operating as 
a service in the Navy) upon termination of the 
assignment or provision of that housing unit, 

shall be liable to the United States for the cost 
of cleaning made necessary as a result of that 
failure. 

(b) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, may establish limitations on li- 
ability under this section, including (in the case 
of liability under subsection (a)(1)) different lim- 
itations based upon the degree of abuse or neg- 
ligence involved, and may compromise or waive 
a claim of the United States under this section. 

(c) (1) The Secretary concerned may deduct 
from a member's pay an amount sufficient to 
pay for the cost of any repair or replacement 
made necessary as the result of any abuse or 
negligence referred to in subsection (a)(1), or the 
cost of any cleaning made necessary by a failure 
to clean satisfactorily a family housing unit re- 
ferred to in subsection (a)(2), for which the 
member is liable. Regulations implementing 
this section may also provide for the collection 
of amounts owed under this section by any other 
authorized means. 

(2) The final determination of an amount to be 
deducted from the pay of an officer of an armed 
force in accordance with regulations prescribed 
under this section shall be deemed to be a spe- 
cial order authorizing such deduction for the 
purposes of section 1007 of title 37. 

(d) Amounts received under this section shall 
be credited to the family housing operations and 
maintenance account, in the case of damage to 
a family housing unit (or the equipment or fur- 
nishings of a family housing unit) or failure to 
clean satisfactorily a family housing unit, or to 
the operations and maintenance account, in the 
case of damage to an unaccompanied personnel 
housing unit (or the equipment or furnishings of 
an unaccompanied personnel housing unit), of 
the military department or defense agency con- 
cerned, or the operating expenses account of the 
Coast Guard, as appropriate. Amounts so cred- 
ited shall be available for use for the same pur- 
poses and under the same circumstances as 
other funds in those accounts. 

(e) The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the 
Coast Guard when it is not operating as a serv- 
ice in the Navy, shall prescribe regulations to 
carry out this section. Such regulations shall in- 
clude — 

(1) regulations for determining the cost of 
repairs and replacements made necessary as 
the result of abuse or negligence for which a 
member is liable under subsection (a)(1); 

(2) regulations for determining the cost of 
cleaning made necessary as a result of the fail- 
ure to clean satisfactorily for which a member 
is liable under subsection (a)(2); and 



(3) provisions for limitations of liability, the 
compromise or waiver of claims, and the col- 
lection of amounts owed under this section. 

(Added Pub. L. 96-418, title V, § 506(a), Oct. 10, 
1980, 94 Stat. 1765; amended Pub. L. 97-214, 
§ 10(a)(6), July 12, 1982, 96 Stat. 175; Pub. L. 
98-407, title VIII, § 801(a)(1), Aug. 28, 1984, 98 Stat. 
1517; Pub. L. 99-167, title VIII, §802(a)-(d)(l), Dec. 
3, 1985, 99 Stat. 986; Pub. L. 99-661, div. A, title 
XIII, §1343(a)(19), Nov. 14, 1986, 100 Stat. 3993; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Amendments 

2002— Subsecs. (a)(1), (2)(B), (b), (e). Pub. L. 107-296 
substituted "of Homeland Security" for "of Transpor- 
tation". 

1986— Subsec. (a)(1). Pub. L. 99-661, § 1343(a)(19)(A), 
substituted "(as determined under regulations pre- 
scribed by the Secretary of Defense or the Secretary of 
Transportation with respect to the Coast Guard when it 
is not operating as a service in the Navy) the" for "it 
is determined, under regulations prescribed by the Sec- 
retary of Defense and the Secretary of Transportation 
when the Coast Guard is not operating as a service in 
the Navy, that the". 

Subsec. (b). Pub. L. 99-661, §1343(a)(19)(B), inserted a 
comma after "Secretary of Defense", substituted "with 
respect to the Coast Guard when it" for "when the 
Coast Guard", and inserted a comma after "Navy". 

Subsec. (e). Pub. L. 99-661, §1343(a)(19)(C), substituted 
"with respect to the Coast Guard when it" for "when 
the Coast Guard". 

1985— Pub. L. 99-167, §802(d)(l), substituted "assigned 
to military housing" for "for damage to housing and 
related equipment and furnishings" in section catch- 
line. 

Subsec. (a). Pub. L. 99-167, § 802(a), (b)(1), designated 
existing provisions as par. (1), and in par. (1) as so des- 
ignated, inserted "and the Secretary of Transportation 
when the Coast Guard is not operating as a service in 
the Navy", and added par. (2). 

Subsec. (b). Pub. L. 99-167, § 802(b)(1), (c)(1), inserted 
"and the Secretary of Transportation when the Coast 
Guard is not operating as a service in the Navy" and 
"(in the case of liability under subsection (a)(1))". 

Subsec. (c)(1). Pub. L. 99-167, § 802(c)(2), substituted 
"subsection (a)(1), or the cost of any cleaning made 
necessary by a failure to clean satisfactorily a family 
housing unit referred to in subsection (a)(2)," for "sub- 
section (a)". 

Subsec. (d). Pub. L. 99-167, § 802(b)(2), (c)(3), inserted 
"or failure to clean satisfactorily a family housing 
unit" and ", or the operating expenses account of the 
Coast Guard, as appropriate". 

Subsec. (e). Pub. L. 99-167, § 802(c)(4), amended subsec. 
(e) generally. Prior to amendment, subsec. (e) read as 
follows: "The Secretary of Defense shall prescribe regu- 
lations to carry out the provisions of this section, in- 
cluding (1) regulations for determining the cost of re- 
pairs and replacements made necessary as the result of 
abuse or negligence referred to in subsection (a), and (2) 
regulations providing for limitations of liability, the 
compromise or waiver of claims, and the collection of 
amounts owed under this section." 

1984— Pub. L. 98-407 substituted "Liability of mem- 
bers for damage to housing and related equipment and 
furnishings" for "Liability of member for damages to 
family housing, equipment, and furnishings" in section 
catchline. 

Subsec. (a). Pub. L. 98^07 amended subsec. (a) gener- 
ally, inserting references to unaccompanied personnel 
housing units, and expanding liability of members of 
the Armed Forces to include damages caused by the 
abuse or negligence of a guest of the member or of a de- 
pendent of the member. 

Subsec. (b). Pub. L. 98-407 added subsec. (b). Former 
subsec. (b) redesignated (c). 
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Subsec. (c). Pub. L. 98-407 redesignated former subsec. 

(b) as (c), in subsec. (c)(1) as so redesignated sub- 
stituted reference to any abuse or negligence for which 
the member is liable for reference to any abuse or neg- 
ligence on the part of such member or any dependent of 
such member, inserted provision that regulations im- 
plementing this section may also provide for the collec- 
tion of amounts owed under this section by any other 
authorized means, and in subsec. (c)(2), as so redesig- 
nated, substituted reference to regulations prescribed 
under this section for reference to regulations issued 
under this section. Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 98-407 redesignated former subsec. 

(c) as (d) and substituted provisions requiring that 
amounts received under this section be credited either 
to the family housing operations and maintenance ac- 
count of the department or agency concerned, (in the 
case of damage to family housing or equipment or fur- 
nishings therein) or the operations and maintenance 
account of the department or agency concerned (in the 
case of damage to an unaccompanied personnel housing 
unit or equipment or furnishings therein) for provisions 
that amounts deducted from members' pay under this 
section had to be credited to the Department of Defense 
Military Family Housing Management Account pro- 
vided for in section 2831 of this title. Former subsec. (d) 
redesignated (e). 

Subsec. (e). Pub. L. 98-407 redesignated former subsec. 

(d) as (e)(1), substituted reference to abuse or neg- 
ligence referred to in subsec. (a) for reference to abuse 
or negligence on the part of a member or dependent of 
a member, and added par. (2). 

1982— Subsec. (c). Pub. L. 97-214, § 10(a)(6), substituted 
"Military Family Housing Management Account pro- 
vided for in section 2831 of this title" for "family hous- 
ing management account established under section 501 
of Public Law 87-554 (76 Stat. 236; 42 U.S.C. 1594a-l)". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

Effective Date 

Section effective Oct. 1, 1980, see section 608 of title 
VI of Pub. L. 96-418, set out as an Effective Date of 1980 
Amendment note under section 2675 of this title. 

Promulgation of Regulations and Applicability of 
1984 Amendments 

Section 801(b) of Pub. L. 98-407 provided that: 

"(1) Regulations shall be prescribed under subsection 

(e) of section 2775 of title 10, United States Code, as 
amended by subsection (a), not later than 180 days after 
the date of the enactment of this Act [Aug. 28, 1984]. 
That section shall apply with respect to the liability of 
a member under such section for damage or loss to an 
unaccompanied personnel housing unit (or the equip- 
ment or furnishings of an unaccompanied personnel 
housing unit) or for damage or loss caused by a guest 
of the member or of a dependent of the member to a 
family housing unit (or the equipment or furnishings of 
a family housing unit) only in the case of damage or 
loss caused on or after the date that such regulations 
take effect. 

"(2) The authority of the Secretary of Defense under 
subsection (b) of such section is applicable to any claim 
of the United States under such section, whether such 
claim arose before, on, or after the date of the enact- 
ment of this Act [Aug. 28, 1984]." 



§2776. Use of receipts of public money for cur- 
rent expenditures 

Without deposit to the credit of the Secretary 
of the Treasury and without withdrawal on 
money requisitions, a disbursing official of the 
Department of Defense may use receipts of pub- 
lic money charged in the disbursing official's ac- 
counts (except receipts to be credited to river, 
harbor, and flood control appropriations) for 
current expenditures, with necessary book- 
keeping adjustments being made. 

(Added Pub. L. 97-258, § 2(b)(8)(B), Sept. 13, 1982, 
96 Stat. 1055.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2776 


31:493a. 


Aug. 1, 1953, ch. 305. §611, 
67 Stat. 350. 





The words "disbursing official" are substituted for 
"officer ... on disbursing duty" for consistency with 
other titles of the United States Code. The words "On 
and after August 1, 1953" are omitted as executed. The 
words "Secretary of the Treasury" are substituted for 
"Treasury of the United States" because of section 1(a) 
of Reorganization Plan No. 26 of 1950 (eff. July 31, 1950, 
64 Stat. 1280), restated in section 321 of the revised title 
contained in section 1 of the bill. The words "from sales 
or other sources" are omitted as surplus. The words 
"with" and "being" are added because of the restate- 
ment. The words "of appropriations, funds, and ac- 
counts to be ... in the settlement of their disbursing 
accounts" are omitted as unnecessary. 

Prior Provisions 

Act Aug. 1, 1953, cited as the source of this section in 
the Historical and Revision Notes above, is known as 
the Department of Defense Appropriation Act, 1954. 
Similar provisions were contained in the following ap- 
propriation acts: 

July 10, 1952, ch. 630, title VI, §613, 66 Stat. 532. 

Oct. 18, 1951, ch. 512, title VI, §613, 65 Stat. 446. 

Sept. 6, 1950, ch. 896, Ch. X, title VI, §615, 64 Stat. 753. 

Oct. 29, 1949, ch. 787, title VI, §618, 63 Stat. 1020. 

June 24, 1948, ch. 632, 62 Stat. 651. 

July 30, 1947, ch. 357, title I, §1, 61 Stat. 551. 

July 16, 1946, ch. 583, §1, 60 Stat. 543. 

July 3, 1945, ch. 265, §1, 59 Stat. 386. 

June 28, 1944, ch. 303, §1, 58 Stat. 575. 

July 1, 1943, ch. 185, §1, 57 Stat. 349. 

July 2, 1942, ch. 477, §1, 56 Stat. 613. 

June 30, 1941, ch. 262, §1, 55 Stat. 369. 

June 13, 1940, ch. 343, §1, 54 Stat. 355. 

Apr. 26, 1939, ch. 88, §1, 53 Stat. 597. 

June 11, 1938, ch. 347, §1, 52 Stat. 646. 

July 1, 1937, ch. 423, §1, 50 Stat. 446. 

§ 2777. Requisitions for advances and removal of 
charges outstanding in accounts of advances 

(a) The Secretary of a military department 
may issue to a disbursing official or agent of the 
department a requisition for an advance of not 
more than the total appropriation for the de- 
partment. The amount advanced shall be — 

(1) under an "account of advances" for the 
department; 

(2) on a proper voucher; 

(3) only for obligations payable under spe- 
cific appropriations; 

(4) charged to, and within the limits of, each 
specific appropriation; and 

(5) returned to the account of advances. 

(b) A charge outstanding in an account of ad- 
vances of a military department shall be re- 
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moved by crediting the account of advances of 
the department and deducting the amount of the 
charge from an appropriation made available for 
advances to the department when — 

(1) relief has been granted or may be granted 
later to a disbursing official or agent of the 
department operating under an account of ad- 
vances and under a law having no provision for 
removing charges outstanding in an account 
of advances; or 

(2) the charge has been — 

(A) outstanding in the account of advances 
of the department for 2 complete fiscal 
years; and 

(B) certified by the head of the department 
as uncollectable. 

(c) Subsection (b) does not affect the financial 
liability of a disbursing official or agent. 

(Added Pub. L. 97-258, § 2(b)(8)(B), Sept. 13, 1982, 
96 Stat. 1055; amended Pub. L. 98-525, title XIV, 
§1405(43), Oct. 19, 1984, 98 Stat. 2625; Pub. L. 
104-316, title I, § 105(c), Oct. 19, 1996, 110 Stat. 
3830.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2777(a) 


31:536, 537. 


June 5, 1920, oh. 240 (1st, 
2d pars, under heading' 
"Advances to Disburs- 
ing Officers"), 41 Stat. 
975 




31:539, 540. 


June' 19, 1878, oh. 312. §§1, 
2, 20 Stat. 167. 


2777(b), 


31:95b (related to Army, 


June 4, 1954, oh. 264, §1 


(0). 


Navy, Air Force). 


(related to Army, 
Navy, Air Force), 68 
Stat. 175; June 6, 1972. 
Pub. L. 92-310, §231(gg), 
86 Stat. 213. 



In the section, the words "disbursing official" are 
substituted for "disbursing- officers" for consistency 
with other titles of the United States Code. 

In subsection (a), before clause (1), the words "Sec- 
retary of a military department" are substituted for 
"Secretary of the Army" in 31:536 and for "Secretary of 
the Navy" in 31:539 because of 10:101(7). The title of Sec- 
retary of War was changed to Secretary of the Army by 
section 205(a) of the Act of July 26, 1947 (ch. 343, 61 Stat. 
501), and by sections 1 and 53 of the Act of August 10, 
1956 (ch. 1041, 70A Stat. 157, 676). The Secretary of the 
Air Force is included because of sections 205(a) and 
207(a) and (f) of the Act of July 26, 1947 (ch. 343, 61 Stat. 
501, 502), and section 1 of the Act of August 10, 1956 (ch. 
1041, 70A Stat. 488). In clause (1), the word "General" in 
31:539 Is omitted as surplus. In clause (3), the words 
"and 'Pay of the Navy' shall be used only for Its legiti- 
mate purpose, as provided by law" are omitted as un- 
necessary. In clause (5), the words "by pay and 
counterwarrant" in 31:537 and 540 are omitted as unnec- 
essary. 

In subsection (b), before clause (1), the word "appro- 
priate" is omitted as surplus. The words "deducting the 
amount of the charge from" are substituted for "debit- 
ing" for clarity. In clause (2)(B), the word "concerned" 
is omitted as surplus. 

In subsection (c), the words "in any way" and "of the 
United States" are omitted as surplus. 

Amendments 

1996— Subsec. (b)(2)(B). Pub. L. 104-316 struck out "to 
the Comptroller General" after "head of the depart- 
ment". 

1984— Subsec. (c). Pub. L. 98-525 struck out "of this 
section" after "Subsection (b)". 



[§2778. Repealed. Pub. L. 104-316, title I, § 105(d), 
Oct. 19, 1996, 110 Stat. 3830] 

Section, added Pub. L. 97-258, § 2(b)(8)(B), Sept. 13, 
1982, 96 Stat. 1055, related to management of accounts 
of military departments by Comptroller General. 

§2779. Use of funds because of fluctuations in 
currency exchange rates of foreign countries 

(a) Transfers Back to Foreign Currency 
Fluctuations Appropriation. — (1) Funds trans- 
ferred from the appropriation "Foreign Cur- 
rency Fluctuations, Defense" may be trans- 
ferred back to the appropriation — 

(A) when the funds are not needed to pay ob- 
ligations incurred because of fluctuations in 
currency exchange rates of foreign countries 
in the appropriation to which the funds were 
originally transferred; and 

(B) because of subsequent favorable fluctua- 
tions in the rates or because other funds are, 
or become, available to pay the obligations. 

(2) A transfer back to the Foreign Currency 
Fluctuations, Defense appropriation may not be 
made after the end of the second fiscal year 
after the fiscal year that the appropriation to 
which the funds were originally transferred is 
available for obligation. 

(b) Funding for Losses in Military Con- 
struction and Family Housing.— (1) One hun- 
dred million dollars, plus $25,000,000 from Family 
Housing, Defense, are appropriated to the Sec- 
retary of Defense, to remain available until 
spent. The appropriation is available only to 
provide funds to eliminate losses in military 
construction or expenses of family housing for 
the Department of Defense caused by fluctua- 
tions in currency exchange rates of foreign 
countries that changed after a budget request 
was submitted to Congress. 

(2) Funds provided under this subsection are 
merged with and are available for the same pur- 
pose and for the same time period as the appro- 
priation to which they are applied. An author- 
ization or limitation limiting the amount that 
may be obligated or spent is increased to the ex- 
tent necessary to reflect fluctuations in ex- 
change rates from those used in preparing the 
budget submission. 

(3) An obligation payable in the currency of a 
foreign country may be recorded as an obliga- 
tion based on exchange rates used in preparing a 
budget submission. A change reflecting fluctua- 
tions in the exchange rate may be recorded as a 
disbursement is made. 

(c) Transfers to Military Personnel Ac- 
counts. — The Secretary of Defense may transfer 
funds to military personnel appropriations for a 
fiscal year out of funds available to the Depart- 
ment of Defense for that fiscal year under the 
appropriation "Foreign Currency Fluctuations, 
Defense". 

(d) Transfers to Foreign Currency Fluctua- 
tions Account.— (1) The Secretary of Defense 
may transfer to the appropriation "Foreign Cur- 
rency Fluctuations, Defense" unobligated 
amounts of funds appropriated for operation and 
maintenance and unobligated amounts of funds 
appropriated for military personnel. 

(2) Any transfer from an appropriation under 
paragraph (1) shall be made not later than the 
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end of the second fiscal year following the fiscal 
year for which the appropriation is provided. 

(3) Any transfer made pursuant to the author- 
ity provided in this subsection shall be limited 
so that the amount in the appropriation "For- 
eign Currency Fluctuations, Defense" does not 
exceed $970,000,000 at the time the transfer is 
made. 

(e) Conditions of Availability for Trans- 
ferred Funds. — Amounts transferred under sub- 
section (c) or (d) shall be merged with and be 
available for the same purposes and for the same 
period as the appropriations to which trans- 
ferred. 

(Added Pub. L. 97-258, § 2(b)(8)(B), Sept. 13, 1982, 
96 Stat. 1056; amended Pub. L. 101-510, div. A, 
title XIII, §1301(15), Nov. 5, 1990, 104 Stat. 1668; 
Pub. L. 104-106, div. A, title IX, §911(a)-(c), (e), 
Feb. 10, 1996, 110 Stat. 406, 407.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2779(a) 


31:628-2. 


July 25. 1979. Pub. L. 
96-38, §100 (last par. 
under heading "Gen- 
eral Provisions"), 93 
Stat. 100. 


2779(b) 


31:628-3. 


Nov. 30, 1979, Pub. L. 
96-130, §100 (par. under 
heading "Foreign Cur- 
rency Fluctuation, 
Construction, De- 
fense"), 93 Stat. 1019. 



In subsection (a)(1), before clause (A), the words "dur- 
ing the current fiscal year or on and after July 25, 1979" 
are omitted as executed. The words "from an appro- 
priation to which they were transferred" are omitted 
as surplus. In clause (A), the words "of foreign coun- 
tries" are added for consistency. 

In subsection (a)(2), the words "back to the Foreign 
Currency Fluctuations, Defense appropriation" are sub- 
stituted for "authorized by this provision" for clarity. 

In subsection (b)(1), the words "the sum of", "which 
shall be derived", and "to appropriations and funds" 
are omitted as surplus. The word "only" is added for 
clarity. The words "for those appropriations or funds" 
are omitted as surplus. The words "available during fis- 
cal year 1980, or thereafter" are omitted as executed. 
The words "Department of Defense" are substituted for 
"military departments and Defense agencies" because 
of 10:101(5). 

In subsection (b)(2), the words "or fund" are omitted 
as surplus. The words "now or on and after November 
30, 1979" are omitted as executed. The words "contained 
within appropriations or other provisions of law", 
"hereby", and "applicable" are omitted as surplus. 

In subsection (b)(3), the words "contracts or other 
. . . entered into" are omitted as surplus. 

Prior Provisions 

Provisions similar to those In subsec. (d) of this sec- 
tion were contained in Pub. L. 97-377, title I, § 101(c) 
[title VII, §791], Dec. 21, 1982, 96 Stat. 1865, which was 
set out as a note under section 114 of this title, prior to 
repeal by Pub. L. 104-106, § 911(d)(2). 

Amendments 

1996— Subsec. (a). Pub. L. 104-106, § 911(e)(1), inserted 
heading. 

Subsec. (a)(2). Pub. L. 104-106, § 911(e)(2), substituted 
"second fiscal year" for "2d fiscal year". 

Subsec. (b). Pub. L. 104-106, § 911(e)(3), inserted head- 
ing. 

Subsec. (c). Pub. L. 104-106, § 911(a), added subsec. (c). 
Subsec. (d). Pub. L. 104-106, § 911(b), added subsec. (d). 
Subsec. (e). Pub. L. 104-106, § 911(c), added subsec. (e). 



1990— Subsec. (b)(4). Pub. L. 101-510 struck out par. (4) 
which read as follows: "The Secretary each year shall 
report to Congress on funds made available under this 
subsection." 

Effective Date of 1996 Amendment 

Section 911(f) of Pub. L. 104-106 provided that: "Sub- 
sections (c) and (d) of section 2779 of title 10, United 
States Code, as added by subsections (a) and (b), and 
the repeals made by subsection (d) [repealing provi- 
sions set out as a note under section 114 of this title], 
shall apply only with respect to amounts appropriated 
for a fiscal year after fiscal year 1995." 

§ 2780. Debt collection 

(a) (1) Subject to paragraph (2), the Secretary 
of Defense shall enter into one or more con- 
tracts with a person for collection services to re- 
cover indebtedness owed to the United States 
(arising out of activities related to Department 
of Defense) that is delinquent by more than 
three months. 

(2) The authority of the Secretary to enter 
into a contract under this section for any fiscal 
year is subject to the availability of appropria- 
tions. 

(3) Any such contract shall provide that the 
person submit to the Secretary a status report 
on the person's success in collecting such debts 
at least once each six months. Section 3718 of 
title 31 shall apply to any such contract, to the 
extent not inconsistent with this subsection. 

(b) (1) Except as provided in paragraph (2), the 
Secretary of Defense shall disclose to consumer 
reporting agencies, in accordance with para- 
graph (1) of section 3711(e) of title 31, informa- 
tion concerning any debt described in subsection 
(a) of more than $100 that is delinquent by more 
than 31 days. 

(2) No disclosure shall be made under para- 
graph (1) with respect to an indebtedness while 
a decision regarding waiver of collection of the 
indebtedness is pending under section 2774 of 
this title or section 716 of title 32, or while a de- 
cision regarding remission or cancellation of the 
indebtedness is pending under section 4837, 6161, 
or 9837 of this title, unless the Secretary con- 
cerned (as defined in section 101(5) of title 37) de- 
termines that disclosure under that paragraph 
pending such decision is in the best interests of 
the United States. 

(Added Pub. L. 99-661, div. A, title XIII, § 1309(a), 
Nov. 14, 1986, 100 Stat. 3982; amended Pub. L. 
104-316, title I, § 115(g)(2)(C), Oct. 19, 1996, 110 
Stat. 3835; Pub. L. 109-364, div. A, title VI, 
§ 672(a), Oct. 17, 2006, 120 Stat. 2270.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 designated existing 
provisions as par. (1), substituted "Except as provided 
in paragraph (2), the Secretary of Defense" for "The 
Secretary", and added par. (2). 

1996— Subsec. (b). Pub. L. 104-316 substituted "section 
3711(e)" for "section 3711(f)". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title VI, § 672(b), Oct. 17, 2006, 
120 Stat. 2270, provided that: 

"(1) IN general. — The amendments made by this sec- 
tion [amending this section] shall take effect on March 
1, 2007. 

"(2) APPLICATION TO PRIOR actions. — Paragraph (2) of 
section 2780(b) of title 10, United States Code, as added 
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by subsection (a), shall not be construed to apply to or 
invalidate any action taken under such section before 
March 1, 200V." 

Contracts for Recovery op Indebtedness 

Pub. L. 101-165, title IX, §9019, Nov. 21, 1989, 103 Stat. 
1133, provided that: "During' the current fiscal year and 
hereafter, the Department of Defense may enter into 
contracts to recover indebtedness to the United States 
pursuant to section 3718 of title 31, United States 
Code." 

§2781. Availability of appropriations: exchange 
fees; losses in accounts 

Amounts appropriated to the Department of 
Defense may be used for — 

(1) exchange fees; and 

(2) losses in the accounts of disbursing offi- 
cials and agents in accordance with law. 

(Added Pub. L. 100-370, §l(m)(l), July 19, 1988, 102 
Stat. 849.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§8006(c)], Dec. 19, 1985, 99 Stat. 1185, 1203. 

§2782. Damage to real property: disposition of 
amounts recovered 

Except as provided in section 2775 of this title, 
amounts recovered for damage caused to real 
property under the jurisdiction of the Secretary 
of a military department or, with respect to the 
Defense Agencies, under the jurisdiction of the 
Secretary of Defense shall be credited to the ac- 
count available for the repair or replacement of 
the real property at the time of recovery. In 
such amounts as are provided in advance in ap- 
propriation Acts, amounts so credited shall be 
available for use for the same purposes and 
under the same circumstances as other funds in 
the account. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2821(a), Feb. 10, 1996, 110 Stat. 556.) 

Prior Provisions 

A prior section 2782, added Pub. L. 101-189, div. A, 
title XVI, § 1603(a)(1), Nov. 29, 1989, 103 Stat. 1597, relat- 
ed to limits on restoration of unobligated balances 
withdrawn from availability for obligation, prior to re- 
peal by Pub. L. 101-510, div. A, title XIV, § 1405(c)(1), 
Nov. 5, 1990, 104 Stat. 1680. 

§2783. Nonappropriated fund instrumentalities: 
financial management and use of nonap- 
propriated funds 

(a) Regulation of Management and Use of 
Nonappropriated Funds. — The Secretary of De- 
fense shall prescribe regulations governing — 

(1) the purposes for which nonappropriated 
funds of a nonappropriated fund instrumental- 
ity of the United States within the Depart- 
ment of Defense may be expended; and 

(2) the financial management of such funds 
to prevent waste, loss, or unauthorized use. 

(b) Penalties for Violations.— (1) A civilian 
employee of the Department of Defense who is 
paid from nonappropriated funds and who com- 
mits a substantial violation of the regulations 
prescribed under subsection (a) shall be subject 
to the same penalties as are provided by law for 
misuse of appropriations by a civilian employee 



of the Department of Defense paid from appro- 
priated funds. The Secretary of Defense shall 
prescribe regulations to carry out this para- 
graph. 

(2) The Secretary shall provide in regulations 
that a violation of the regulations prescribed 
under subsection (a) by a person subject to chap- 
ter 47 of this title (the Uniform Code of Military 
Justice) is punishable as a violation of section 
892 of this title (article 92 of the Uniform Code 
of Military Justice). 

(c) Notification of Violations. — (1) A civilian 
employee of the Department of Defense (whether 
paid from nonappropriated funds or from appro- 
priated funds), and a member of the armed 
forces, whose duties include the obligation of 
nonappropriated funds, shall notify the Sec- 
retary of Defense of information which the per- 
son reasonably believes evidences — 

(A) a violation by another person of any law, 
rule, or regulation regarding the management 
of such funds; or 

(B) other mismanagement or gross waste of 
such funds. 

(2) The Secretary of Defense shall designate ci- 
vilian employees of the Department of Defense 
or members of the armed forces to receive a no- 
tification described in paragraph (1) and ensure 
the prompt investigation of the validity of infor- 
mation provided in the notification. 

(3) The Secretary shall prescribe regulations 
to protect the confidentiality of a person mak- 
ing a notification under paragraph (1). 

(Added Pub. L. 102-484, div. A, title III, § 362(a), 
Oct. 23, 1992, 106 Stat. 2379, § 2490a; renumbered 
§2783 and amended Pub. L. 103-160, div. A, title 
XI, § 1182(a)(8)(A), Nov. 30, 1993, 107 Stat. 1771.) 

Amendments 

1993— Pub. L. 103-160 renumbered section 2490a of this 
title as this section. 

Subsec. (b)(2). Pub. L. 103-160, § 1182(a)(8)(A)(i), sub- 
stituted "chapter 47 of this title" for "chapter 47 of 
title 10, United States Code", "Justice) is" for "Jus- 
tice), is", and "section 892 of this title" for "section 892 
of such title". 

Subsec. (c)(1). Pub. L. 103-160, § U82(a)(8)(A)(ii), sub- 
stituted "armed forces" for "Armed Forces". 

Standardization op Certain Programs and 
Activities op Military Exchanges 

Section 361 of Pub. L. 102-484 provided that: 
"(a) Standardization op Exchanges. — The Secretary 
of Defense shall standardize among the military de- 
partments the following programs and activities of the 
military exchanges of the military departments: 

"(1) Accounting (including account titles and item 
descriptions). 
"(2) Financial reporting formats. 
"(3) Automatic data processing and telecommuni- 
cations data in order to facilitate the transfer of in- 
formation among military exchanges. 
"(b) Time and Manner. — The standardization of pro- 
grams and activities required by subsection (a) shall be 
completed not later than March 31, 1994, and shall be 
carried out in the most efficient manner practicable. 

"(c) Report. — Not later than March 31, 1993, the Sec- 
retary of Defense shall submit to the Congress a report 
on other programs and activities of the military ex- 
changes, if any, that the Secretary determines can be 
economically and efficiently managed through stand- 
ardization or consolidation under a single nonappropri- 
ated fund instrumentality." 
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§ 2784. Management of purchase cards 

(a) Management of Purchase Cards. — The 
Secretary of Defense shall prescribe regulations 
governing the use and control of all purchase 
cards and convenience checks that are issued to 
Department of Defense personnel for official use. 
Those regulations shall be consistent with regu- 
lations that apply Government-wide regarding 
use of purchase cards by Government personnel 
for official purposes. 

(b) Required Safeguards and Internal Con- 
trols. — Regulations under subsection (a) shall 
include safeguards and internal controls to en- 
sure the following: 

(1) That there is a record in the Department 
of Defense of each holder of a purchase card is- 
sued by the Department of Defense for official 
use, annotated with the limitations on 
amounts that are applicable to the use of each 
such card by that purchase card holder. 

(2) That the holder of a purchase card and 
each official with authority to authorize ex- 
penditures charged to the purchase card are 
responsible for — 

(A) reconciling the charges appearing on 
each statement of account for that purchase 
card with receipts and other supporting doc- 
umentation; and 

(B) forwarding that statement after being 
so reconciled to the designated disbursing 
office in a timely manner. 

(3) That any disputed purchase card charge, 
and any discrepancy between a receipt and 
other supporting documentation and the pur- 
chase card statement of account, is resolved in 
the manner prescribed in the applicable Gov- 
ernment-wide purchase card contract entered 
into by the Administrator of General Services. 

(4) That payments on purchase card ac- 
counts are made promptly within prescribed 
deadlines to avoid interest penalties. 

(5) That rebates and refunds based on prompt 
payment on purchase card accounts are prop- 
erly recorded. 

(6) That records of each purchase card trans- 
action (including records on associated con- 
tracts, reports, accounts, and invoices) are re- 
tained in accordance with standard Govern- 
ment policies on the disposition of records. 

(7) That periodic reviews are performed to 
determine whether each purchase card holder 
has a need for the purchase card. 

(8) That the Inspector General of the Depart- 
ment of Defense, the Inspector General of the 
Army, the Naval Inspector General, and the 
Inspector General of the Air Force perform 
periodic audits to identify — 

(A) potentially fraudulent, improper, and 
abusive uses of purchase cards; 

(B) any patterns of improper card holder 
transactions, such as purchases of prohibited 
items; and 

(C) categories of purchases that should be 
made by means other than purchase cards in 
order to better aggregate purchases and ob- 
tain lower prices. 

(9) That appropriate training is provided to 
each purchase card holder and each official 
with responsibility for overseeing the use of 
purchase cards issued by the Department of 
Defense. 



(10) That the Department of Defense has spe- 
cific policies regarding the number of purchase 
cards issued by various organizations and cat- 
egories of organizations, the credit limits au- 
thorized for various categories of card holders, 
and categories of employees eligible to be is- 
sued purchase cards, and that those policies 
are designed to minimize the financial risk to 
the Federal Government of the issuance of the 
purchase cards and to ensure the integrity of 
purchase card holders. 

(c) Penalties for Violations.— The regula- 
tions prescribed under subsection (a) shall — 

(1) provide — 

(A) for the reimbursement of charges for 
unauthorized or erroneous purchases, in ap- 
propriate cases; and 

(B) for appropriate adverse personnel ac- 
tions or other punishment to be imposed in 
cases in which employees of the Department 
of Defense violate such regulations or are 
negligent or engage in misuse, abuse, or 
fraud with respect to a purchase card, in- 
cluding removal in appropriate cases; and 

(2) provide that a violation of such regula- 
tions by a person subject to chapter 47 of this 
title (the Uniform Code of Military Justice) is 
punishable as a violation of section 892 of this 
title (article 92 of the Uniform Code of Mili- 
tary Justice). 

(Added Pub. L. 106-65, div. A, title IX, § 933(a)(1), 
Oct. 5, 1999, 113 Stat. 728; amended Pub. L. 
107-314, div. A, title X, § 1007(a), (b)(1), Dec. 2, 
2002, 116 Stat. 2633, 2634; Pub. L. 110-417, [div. A], 
title X, § 1003(a), Oct. 14, 2008, 122 Stat. 4582.) 

Amendments 

2008— Subsec. (c)(1). Pub. L. 110-417 substituted "pro- 
vide — " for "provide", added subpar. (A), and sub- 
stituted "(B) for" for "for". 

2002— Pub. L. 107-314, § 1007(b)(1)(A), substituted "pur- 
chase" for "credit" in section catchline. 

Subsec. (a). Pub. L. 107-314, § 1007(a)(1), (b)(1)(B), (C), 
substituted "Purchase" for "Credit" in heading and 
"purchase" for "credit" in two places in text and 
struck out ", acting through the Under Secretary of 
Defense (Comptroller)," after "Secretary of Defense". 

Subsec. (b)(1) to (6). Pub. L. 107-314, § 1007(b)(1)(C), 
substituted "purchase" for "credit" wherever appear- 
ing. 

Subsec. (b)(7) to (10). Pub. L. 107-314, § 1007(a)(2), added 
pars. (7) to (10). 

Subsec. (c). Pub. L. 107-314, § 1007(a)(2), added subsec. 
(c). 

Regulations 

Pub. L. 106-65, div. A, title IX, § 933(b)(1), Oct. 5, 1999, 
113 Stat. 730, provided that: "Regulations under section 
2784 of title 10, United States Code, as added by sub- 
section (a), shall be prescribed not later than 180 days 
after the date of the enactment of this Act [Oct. 5, 
1999]." 

Crediting op Refunds 

Pub. L. 110-116, div. A, title VIII, §8067, Nov. 13, 2007, 
121 Stat. 1329, provided that: "Beginning in the current 
fiscal year and hereafter, refunds attributable to the 
use of the Government travel card, refunds attributable 
to the use of the Government Purchase Card and re- 
funds attributable to official Government travel ar- 
ranged by Government Contracted Travel Management 
Centers may be credited to operation and maintenance, 
and research, development, test and evaluation ac- 
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counts of the Department of Defense which are current 
when the refunds are received." 

Government Charge Card Accounts: Limitation on 
Number; Requirements for Issuance; Disciplinary 
Action for Misuse; Report 

Pub. L. 107-248, title VIII, §8149, Oct. 23, 2002, 116 Stat. 
1572, as amended by Pub. L. 108-87, title VIII, §8144, 
Sept. 30, 2003, 117 Stat. 1108, provided that: 

"(a) Limitation on Number of Government Charge 
Card Accounts during Fiscal Year 2003. — The total 
number of accounts for government purchase charge 
cards and government travel charge cards for Depart- 
ment of Defense personnel during fiscal year 2003 may 
not exceed 1,500,000 accounts. 

"(b) Requirement for Creditworthiness for Issu- 
ance of Government Charge Card. — (1) The Secretary 
of Defense shall evaluate the creditworthiness of an in- 
dividual before issuing the individual a government 
purchase charge card or government travel charge card. 

"(2) An individual may not be issued a government 
purchase charge card or government travel charge card 
if the individual is found not credit worthy as a result 
of the evaluation under paragraph (1). 

"(3) This subsection shall remain in effect for fiscal 
year 2004. 

"(c) Disciplinary Action for Misuse of Government 
Charge Card. — (1) The Secretary shall establish guide- 
lines and procedures for disciplinary actions to be 
taken against Department personnel for improper, 
fraudulent, or abusive use of government purchase 
charge cards and government travel charge cards. 

"(2) The guidelines and procedures under this sub- 
section shall include appropriate disciplinary actions 
for use of charge cards for purposes, and at establish- 
ments, that are inconsistent with the official business 
of the Department or with applicable standards of con- 
duct. 

"(3) The disciplinary actions under this subsection 
may include — 

"(A) the review of the security clearance of the in- 
dividual involved; and 

"(B) the modification or revocation of such security 
clearance in light of the review. 

"(4) The guidelines and procedures under this sub- 
section shall apply uniformly among the Armed Forces 
and among the elements of the Department. 

"(d) Report.— Not later than June 30, 2003, the Sec- 
retary shall submit to the congressional defense com- 
mittees a report on the implementation of the require- 
ments and limitations in this section, including the 
guidelines and procedures established under subsection 
(o)." 

§ 2784a. Management of travel cards 

(a) Disbursement of Travel Allowances Di- 
rectly to Creditors.— (1) The Secretary of De- 
fense shall require that any part of a travel or 
transportation allowance of an employee of the 
Department of Defense or a member of the 
armed forces be disbursed directly to the issuer 
of a Defense travel card if the amount is dis- 
bursed to the issuer in payment of amounts of 
expenses of official travel that are charged by 
the employee or member on the Defense travel 
card. 

(2) The Secretary of Defense may waive the re- 
quirement for a direct payment to a travel card 
issuer under paragraph (1) in any case the Sec- 
retary determines appropriate. 

(3) For the purposes of this subsection, the 
travel and transportation allowances referred to 
in paragraph (1) are amounts to which an em- 
ployee of the Department of Defense is entitled 
under section 5702 of title 5 or a member of the 
armed forces is entitled under section 474 of title 
37. 



(b) Offsets for Delinquent Travel Card 
Charges. — (1) The Secretary of Defense may re- 
quire that there be deducted and withheld from 
any basic pay payable to an employee of the De- 
partment of Defense or a member of the armed 
forces any amount that is owed by the employee 
or member to a creditor by reason of one or 
more charges of expenses of official travel of the 
employee or member on a Defense travel card is- 
sued by the creditor if the employee or mem- 
ber — 

(A) is delinquent in the payment of such 
amount under the terms of the contract under 
which the card is issued; and 

(B) does not dispute the amount of the delin- 
quency. 

(2) The amount deducted and withheld from 
pay under paragraph (1) with respect to a debt 
owed a creditor as described in that paragraph 
shall be disbursed to the creditor to reduce the 
amount of the debt. 

(3) The amount of pay deducted and withheld 
from the pay owed to an employee or member 
with respect to a pay period under paragraph (1) 
may not exceed 15 percent of the disposable pay 
of the employee or member for that pay period, 
except that a higher amount may be deducted 
and withheld with the written consent of the 
employee or member. 

(4) The Secretary of Defense shall prescribe 
procedures for deducting and withholding 
amounts from pay under this subsection. The 
procedures shall be substantially equivalent to 
the procedures under section 3716 of title 31. 

(c) Offsets of Retired Pay. — In the case of a 
former employee of the Department of Defense 
or a retired member of the armed forces who is 
receiving retired pay and who owes an amount 
to a creditor by reason of one or more charges 
on a Defense travel card that were made before 
the retirement of the employee or member, the 
Secretary may require amounts to be deducted 
and withheld from any retired pay of the former 
employee or retired member in the same manner 
and subject to the same conditions as the Sec- 
retary deducts and withholds amounts from 
basic pay payable to an employee or member 
under subsection (b). 

(d) Determinations of Creditworthiness for 
Issuance of Defense Travel Card.— (1) The 
Secretary of Defense shall evaluate the credit- 
worthiness of an employee of the Department of 
Defense or a member of armed forces before issu- 
ing a Defense travel card to such an employee or 
member. The evaluation may include an exam- 
ination of the individual's credit history in 
available credit records. 

(2) An individual may not be issued a Defense 
travel card if the individual is found not credit- 
worthy as a result of the evaluation required 
under paragraph (1). 

(e) Regulations on Disciplinary Action.— (1) 
The Secretary of Defense shall prescribe regula- 
tions for making determinations regarding the 
taking of disciplinary action, including assess- 
ment of penalties, against Department of De- 
fense personnel for improper, fraudulent, or abu- 
sive use of Defense travel cards by such person- 
nel. 

(2) The regulations prescribed under paragraph 
(1) shall— 
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(A) provide for appropriate adverse person- 
nel actions or other punishment to be imposed 
in cases in which employees of the Depart- 
ment of Defense violate such regulations or 
are negligent or engage in misuse, abuse, or 
fraud with respect to a Defense travel card, in- 
cluding removal in appropriate cases; and 

(B) provide that a violation of such regula- 
tions by a person subject to chapter 47 of this 
title (the Uniform Code of Military Justice) is 
punishable as a violation of section 892 of this 
title (article 92 of the Uniform Code of Mili- 
tary Justice). 

(f) Definitions. — In this section: 

(1) The term "Defense travel card" means a 
charge or credit card that — 

(A) is issued to an employee of the Depart- 
ment of Defense or a member of the armed 
forces under a contract entered into by the 
Department of Defense with the issuer of the 
card; and 

(B) is to be used for charging expenses in- 
curred by the employee or member in con- 
nection with official travel. 

(2) The term "disposable pay", with respect 
to a pay period, means the amount equal to 
the excess of the amount of basic pay or re- 
tired pay, as the case may be, payable for the 
pay period over the total of the amounts de- 
ducted and withheld from such pay. 

(3) The term "retired pay" means — 

(A) in the case of a former employee of the 
Department of Defense, any retirement ben- 
efit payable to that individual, out of the 
Civil Service Retirement and Disability 
Fund, based (in whole or in part) on service 
performed by such individual as a civilian 
employee of the Department of Defense; and 

(B) in the case of a retired member of the 
armed forces or member of the Fleet Reserve 
or Fleet Marine Corps Reserve, retired or re- 
tainer pay to which the member is entitled. 

(g) Exclusion of Coast Guard.— This section 
does not apply to the Coast Guard. 

(Added Pub. L. 107-314, div. A, title X, § 1008(a), 
Dec. 2, 2002, 116 Stat. 2634; amended Pub. L. 
108-136, div. A, title X, § 1009(a)-(c)(l), Nov. 24, 
2003, 117 Stat. 1587, 1588; Pub. L. 109-364, div. A, 
title X, §1071(a)(25), Oct. 17, 2006, 120 Stat. 2399; 
Pub. L. 112-81, div. A, title VI, § 631(f)(4)(A), Dec. 
31, 2011, 125 Stat. 1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsec. (a)(3). Pub. L. 112-81 substituted "474" 
for "404". See Codification note above. 

2006— Subsec. (a)(2). Pub. L. 109-364 substituted 
"card" for "care". 

2003— Subsec. (a)(1). Pub. L. 108-136, § 1009(a)(1), sub- 
stituted "The Secretary of Defense shall require" for 
"The Secretary of Defense may require". 

Subsec. (a)(2), (3). Pub. L. 108-136, § 1009(a)(2), (3), 
added par. (2) and redesignated former par. (2) as (3). 



Subsecs. (d) to (g). Pub. L. 108-136, § 1009(b), (c)(1), 
added subsecs. (d) and (e) and redesignated former sub- 
secs. (d) and (e) as (f) and (g), respectively. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2785. Remittance addresses: regulation of alter- 
ations 

The Secretary of Defense, acting through the 
Under Secretary of Defense (Comptroller), shall 
prescribe regulations setting forth controls on 
alteration of remittance addresses. Those regu- 
lations shall ensure that — 

(1) a remittance address for a disbursement 
that is provided by an officer or employee of 
the Department of Defense authorizing or re- 
questing the disbursement is not altered by 
any officer or employee of the department au- 
thorized to prepare the disbursement; and 

(2) a remittance address for a disbursement 
is altered only if the alteration — 

(A) is requested by the person to whom the 
disbursement is authorized to be remitted; 
and 

(B) is made by an officer or employee au- 
thorized to do so who is not an officer or em- 
ployee referred to in paragraph (1). 

(Added Pub. L. 106-65, div. A, title IX, § 933(a)(1), 
Oct. 5, 1999, 113 Stat. 729.) 

Regulations 

Pub. L. 106-65, div. A, title IX, § 933(b)(2), Oct. 5, 1999, 
113 Stat. 730, provided that: "Regulations under section 

2785 of title 10, United States Code, as added by sub- 
section (a), shall be prescribed not later than 180 days 
after the date of the enactment of this Act [Oct. 5, 
1999]." 

§ 2786. Department of Defense payments by elec- 
tronic transfers of funds: exercise of author- 
ity for waivers 

With respect to any Federal payment of funds 
covered by section 3332(f) of title 31 (relating to 
electronic funds transfers) for which payment is 
made or authorized by the Department of De- 
fense, the waiver authority provided in para- 
graph (2)(A)(i) of that section shall be exercised 
by the Secretary of Defense. The Secretary of 
Defense shall carry out the authority provided 
under the preceding sentence in consultation 
with the Secretary of the Treasury. 

(Added Pub. L. 106-65, div. A, title X, § 1008(a)(1), 
Oct. 5, 1999, 113 Stat. 737.) 

Savings Provision 

Pub. L. 106-65, div. A, title X, § 1008(a)(3), Oct. 5, 1999, 
113 Stat. 738, provided that: "Any waiver in effect on 
the date of the enactment of this Act [Oct. 5, 1999] 
under paragraph (2)(A)(i) of section 3332(f) of title 31, 
United States Code, shall remain in effect until other- 
wise provided by the Secretary of Defense under section 

2786 of title 10, United States Code, as added by para- 
graph (1)." 
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§ 2787. Reports of survey 

(a) Action on Reports of Survey.— Under reg- 
ulations prescribed pursuant to subsection (c), 
any officer of the Army, Navy, Air Force, or Ma- 
rine Corps or any civilian employee of the De- 
partment of Defense designated in accordance 
with those regulations may act upon reports of 
surveys and vouchers pertaining to the loss, 
spoilage, unserviceability, unsuitability, or de- 
struction of, or damage to, property of the 
United States under the control of the Depart- 
ment of Defense. 

(b) Finality of Action.— (1) Action taken 
under subsection (a) is final except as provided 
in paragraph (2). 

(2) An action holding a person pecuniarily lia- 
ble for loss, spoilage, destruction, or damage is 
not final until approved by a person designated 
to do so by the Secretary of a military depart- 
ment, commander of a combatant command, or 
Director of a Defense Agency, as the case may 
be, who has jurisdiction of the person held pecu- 
niarily liable. The person designated to provide 
final approval shall be an officer of an armed 
force, or a civilian employee, under the jurisdic- 
tion of the official making the designation. 

(c) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 

(Added Pub. L. 107-314, div. A, title X, 
§ 1006(a)(1), Dec. 2, 2002, 116 Stat. 2632.) 

Effective Date 

Pub. L. 107-314, div. A, title X, § 1006(d), Dec. 2, 2002, 
116 Stat. 2633, provided that: "The amendments made 
by this section [enacting' this section, amending section 
1007 of Title 37, Pay and Allowances of the Uniformed 
Services, and repealing sections 4835 and 9835 of this 
title] shall apply with respect to the loss, spoilage, 
unserviceability, unsuitability, or destruction of, or 
damage to, property of the United States under the 
control of the Department of Defense occurring on or 
after the effective date of regulations prescribed pursu- 
ant to section 2787 of title 10, United States Code, as 
added by subsection (a)." 

§ 2788. Property accountability: regulations 

The Secretary of a military department may 
prescribe regulations for the accounting for the 
property of that department and the fixing of re- 
sponsibility for that property. 

(Added Pub. L. 110-181, div. A, title III, § 375(a), 
Jan. 28, 2008, 122 Stat. 83.) 

§2789. Individual equipment: unauthorized dis- 
position 

(a) Prohibition. — No member of the armed 
forces may sell, lend, pledge, barter, or give any 
clothing, arms, or equipment furnished to such 
member by the United States to any person 
other than a member of the armed forces or an 
officer of the United States who is authorized to 
receive it. 

(b) Seizure of Improperly Disposed Prop- 
erty. — If a member of the armed forces has dis- 
posed of property in violation of subsection (a) 
and the property is in the possession of a person 
who is neither a member of the armed forces nor 
an officer of the United States who is authorized 
to receive it, that person has no right to or in- 



terest in the property, and any civil or military 
officer of the United States may seize the prop- 
erty, wherever found, subject to applicable regu- 
lations. Possession of such property furnished by 
the United States to a member of the armed 
forces by a person who is neither a member of 
the armed forces, nor an officer of the United 
States, is prima facie evidence that the property 
has been disposed of in violation of subsection 
(a). 

(c) Delivery of Seized Property. — If an offi- 
cer who seizes property under subsection (b) is 
not authorized to retain it for the United States, 
the officer shall deliver the property to a person 
who is authorized to retain it. 

(Added Pub. L. 110-181, div. A, title III, § 375(a), 
Jan. 28, 2008, 122 Stat. 83.) 

§ 2790. Recovery of improperly disposed of De- 
partment of Defense property 

(a) Prohibition. — No member of the armed 
forces, civilian employee of the United States 
Government, contractor personnel, or other per- 
son may sell, lend, pledge, barter, or give any 
clothing, arms, articles, equipment, or other 
military or Department of Defense property ex- 
cept in accordance with the statutes and regula- 
tions governing Government property. 

(b) Transfer of Title or Interest Ineffec- 
tive. — If property has been disposed of in viola- 
tion of subsection (a), the person holding the 
property has no right or title to, or interest in, 
the property. 

(c) Authority for Seizure of Improperly 
Disposed of Property. — If any person is in the 
possession of military or Department of Defense 
property without right or title to, or interest in, 
the property because it has been disposed of in 
material violation of subsection (a), any Fed- 
eral, State, or local law enforcement official 
may seize the property wherever found. Unless 
an exception to the warrant requirement under 
the fourth amendment to the Constitution ap- 
plies, seizure may be made only — 

(1) pursuant to — 

(A) a warrant issued by the district court 
of the United States for the district in which 
the property is located, or for the district in 
which the person in possession of the prop- 
erty resides or is subject to service; or 

(B) pursuant to an order by such court, is- 
sued after a determination of improper 
transfer under subsection (e); and 

(2) after such a court has issued such a war- 
rant or order. 

(d) Inapplicability to Certain Property. — 
Subsections (b) and (c) shall not apply to — 

(1) property on public display by public or 
private collectors or museums in secured ex- 
hibits; or 

(2) property in the collection of any museum 
or veterans organization or held in a private 
collection for the purpose of public display, 
provided that any such property, the posses- 
sion of which could undermine national secu- 
rity or create a hazard to public health or 
safety, has been fully demilitarized. 

(e) Determinations of Violations.— (1) The 
district court of the United States for the dis- 
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trict in which the property is located, or the dis- 
trict in which the person in possession of the 
property resides or is subject to service, shall 
have jurisdiction, regardless of the current ap- 
proximated or estimated value of the property, 
to determine whether property was disposed of 
in violation of subsection (a). Any such deter- 
mination shall be by a preponderance of the evi- 
dence. 

(2) Except as provided in paragraph (3), in the 
case of property, the possession of which could 
undermine national security or create a hazard 
to public health or safety, the determination 
under paragraph (1) may be made after the sei- 
zure of the property, as long as the United 
States files an action seeking such determina- 
tion within 90 days after seizure of the property. 
If the person from whom the property is seized 
is found to have been lawfully in possession of 
the property and the return of the property 
could undermine national security or create a 
hazard to public health or safety, the Secretary 
of Defense shall reimburse the person for the 
market value for the property. 

(3) Paragraph (2) shall not apply to any fire- 
arm, ammunition, or ammunition component, 
or firearm part or accessory that is not prohib- 
ited for commercial sale. 

(f) Delivery of Seized Property.— Any law 
enforcement official who seizes property under 
subsection (c) and is not authorized to retain it 
for the United States shall deliver the property 
to an authorized member of the armed forces or 
other authorized official of the Department of 
Defense or the Department of Justice. 

(g) Scope of Enforcement.— This section shall 
apply to the following: 

(1) Any military or Department of Defense 
property disposed of on or after the date of the 
enactment of the Ike Skelton National De- 
fense Authorization Act for Fiscal Year 2011 in 
a manner that is not in accordance with stat- 
utes and regulations governing Government 
property in effect at the time of the disposal 
of such property. 

(2) Any significant military equipment dis- 
posed of on or after January 1, 2002, in a man- 
ner that is not in accordance with statutes 
and regulations governing Government prop- 
erty in effect at the time of the disposal of 
such significant military equipment. 

(h) Rule of Construction.— The authority of 
this section is in addition to any other author- 
ity of the United States with respect to property 
to which the United States may have right or 
title. 

(i) Definitions. — In this section: 

(1) The term "significant military equip- 
ment" means defense articles on the United 
States Munitions List for which special export 
controls are warranted because of their capac- 
ity for substantial military utility or capabil- 
ity. 

(2) The term "museum" has the meaning 
given that term in section 273(1) of the Mu- 
seum Services Act (20 U.S.C. 9172(1)). 

(3) The term "fully demilitarized" means, 
with respect to equipment or material, the de- 
struction of the military offensive or defensive 
advantages inherent in the equipment or ma- 
terial, including, at a minimum, the destruc- 



tion or disabling of key points of such equip- 
ment or material, such as the fuselage, tail as- 
sembly, wing spar, armor, radar and radomes, 
armament and armament provisions, operat- 
ing systems and software, and classified items. 

(4) The term "veterans organization" means 
any organization recognized by the Secretary 
of Veterans Affairs for the representation of 
veterans under section 5902 of title 38. 

(Added Pub. L. 111-383, div. A, title III, § 355(a), 
Jan. 7, 2011, 124 Stat. 4195.) 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (g)(1), is the date of enactment of 
Pub. L. 111-383, which was approved Jan. 7, 2011. 

[CHAPTER 167— REPEALED] 

[§ 2791. Repealed. Pub. L. 104-201, div. A, title XI, 
§ 1121(b), Sept. 23, 1996, 110 Stat. 2687] 

Section, added Pub. L. 97-295, §1(50)(C), Oct. 12, 1982, 
96 Stat. 1299, related to establishment and duties of De- 
fense Mapping- Agency. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1124 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 193 of this title. 

[§2792. Renumbered §451] 

[§2793. Renumbered §452] 

[§2794. Renumbered §453] 

[§2795. Renumbered §454] 

[§2796. Renumbered §455] 

[§ 2797. Repealed. Pub. L. 104-201, div. A, title XI, 
§ 1121(b), Sept. 23, 1996, 110 Stat. 2687] 

Section, added Pub. L. 103-337, div. A, title X, 
§ 1074(a), Oct. 5, 1994, 108 Stat. 2861, related to unauthor- 
ized use of Defense Mapping Agency name, initials, or 
seal. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1124 of Pub. 
L. 104-201, set out as an Effective Date of 1996 Amend- 
ment note under section 193 of this title. 

[§2798. Renumbered §456] 

CHAPTER 169— MILITARY CONSTRUCTION 
AND MILITARY FAMILY HOUSING 

Subchapter Sec. 

I. Military Construction 2801 

II. Military Family Housing 2821 

III. Administration of Military Construc- 

tion and Military Family Housing 2851 

IV. Alternative Authority for Acquisition 

and Improvement of Military Housing 2871 

Amendments 

1996— Pub. L. 104-106, div. B, title XXVIII, § 2801(a)(2), 
Feb. 10, 1996, 110 Stat. 551, added item for subchapter 
IV. 

SUBCHAPTER I— MILITARY CONSTRUCTION 

Sec. 

2801. Scope of chapter; definitions. 

2802. Military construction projects. 
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Sec. 




2803. 


Emergency construction. 


2804. 


Contingency construction. 


2805. 


Unspecified minor construction. 


2806. 


Contributions for North Atlantic Treaty Or- 




ganizations Security Investment. 


2807. 


Architectural and engineering services and 




construction design. 


2808. 


Construction authority in the event of a dec- 




laration of war or national emergency. 


2809. 


Long-term facilities contracts for certain ac- 




tivities and services. 


[2810. 


Repealed.] 


2811. 


Repair of facilities. 


2812. 


Lease-purchase of facilities. 


2813. 


Acquisition of existing facilities in lieu of au- 




thorized construction. 


2814. 


Special authority for development of Ford Is- 




land, Hawaii. 


[2815. 


Repealed.] 



Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1061(23)(B), Dec. 
31, 2011, 125 Stat. 1584, struck out item 2815 "Joint use 
military construction projects: annual evaluation". 

2002— Pub. L. 107-314, div. A, title III, § 313(d)(2), Dec. 
2, 2002, 116 Stat. 2508, struck out item 2810 "Construc- 
tion projects for environmental response actions". 

2000— Pub. L. 106-398, §1 [div. B, title XXVIII, 
§2801(b)(2)], Oct. 30, 2000, 114 Stat. 1654, 1654A-412, added 
item 2815. 

1999— Pub. L. 106-65, div. B, title XXVIII, § 2802(a)(2), 
Oct. 5, 1999, 113 Stat. 848, added item 2814. 

1996— Pub. L. 104-201, div. B, title XXVIII, § 2802(c)(2), 
Sept. 23, 1996, 110 Stat. 2787, substituted "Organizations 
Security Investment" for "Organization Infrastruc- 
ture" in item 2806. 

Pub. L. 104-106, div. A, title XV, § 1503(a)(31), Feb. 10, 
1996, 110 Stat. 512, inserted period at end of item 2811. 

1994— Pub. L. 103-337, div. B, title XXVIII, § 2801(b), 
Oct. 5, 1994, 108 Stat. 3050, substituted "Repair" for 
"Renovation" in item 2811. 

1993— Pub. L. 103-160, div. B, title XXVIII, § 2805(a)(2), 
Nov. 30, 1993, 107 Stat. 1887, added item 2813. 

1991— Pub. L. 102-190, div. B, title XXVIII, § 2805(a)(2), 
Dec. 5, 1991, 105 Stat. 1538, substituted "Long-term fa- 
cilities contracts for certain activities and services" 
for "Test of long-term facilities contracts" in item 
2809. 

1989— Pub. L. 101-189, div. B, title XXVIII, § 2809(b), 
Nov. 29, 1989, 103 Stat. 1650, added item 2812. 

1987— Pub. L. 100-26, § 7(e)(3), Apr. 21, 1987, 101 Stat. 
281, redesignated item 2810 "Renovation of facilities" as 
item 2811. 

1986— Pub. L. 99-661, div. A, title III, § 315(b), Nov. 14, 
1986, 100 Stat. 3854, added item 2810 "Renovation of fa- 
cilities". 

Pub. L. 99-499, title II, § 211(b)(2), Oct. 17, 1986, 100 
Stat. 1726, added item 2810 "Construction projects for 
environmental response actions". 

1985— Pub. L. 99-167, title VIII, § 811(b), Dec. 3, 1985, 99 
Stat. 991, added item 2809. 

§2801. Scope of chapter; definitions 

(a) The term "military construction" as used 
in this chapter or any other provision of law in- 
cludes any construction, development, conver- 
sion, or extension of any kind carried out with 
respect to a military installation, whether to 
satisfy temporary or permanent requirements, 
or any acquisition of land or construction of a 
defense access road (as described in section 210 
of title 23). 

(b) A military construction project includes 
all military construction work, or any contribu- 
tion authorized by this chapter, necessary to 
produce a complete and usable facility or a com- 



plete and usable improvement to an existing fa- 
cility (or to produce such portion of a complete 
and usable facility or improvement as is specifi- 
cally authorized by law). 

(c) In this chapter and chapter 173 of this title: 

(1) The term "appropriate committees of 
Congress" means the congressional defense 
committees and, with respect to any project 
to be carried out by, or for the use of, an intel- 
ligence component of the Department of De- 
fense, the Permanent Select Committee on In- 
telligence of the House of Representatives and 
the Select Committee on Intelligence of the 
Senate. 

(2) The term "facility" means a building, 
structure, or other improvement to real prop- 
erty. 

(3) The term "life-cycle cost-effective", with 
respect to a project, product, or measure, 
means that the sum of the present values of 
investment costs, capital costs, installation 
costs, energy costs, operating costs, mainte- 
nance costs, and replacement costs, as esti- 
mated for the lifetime of the project, product, 
or measure, does not exceed the base case (cur- 
rent or standard) for the practice, product, or 
measure. 

(4) The term "military installation" means 
a base, camp, post, station, yard, center, or 
other activity under the jurisdiction of the 
Secretary of a military department or, in the 
case of an activity in a foreign country, under 
the operational control of the Secretary of a 
military department or the Secretary of De- 
fense, without regard to the duration of oper- 
ational control. 

(5) The term "Secretary concerned" includes 
the Secretary of Defense with respect to mat- 
ters concerning the Defense Agencies. 

(d) This chapter (other than sections 2830, 2835, 
and 2836 of this chapter) does not apply to the 
Coast Guard or to civil works projects of the 
Army Corps of Engineers. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 153; amended Pub. L. 100-26, §7(k)(2), Apr. 
21, 1987, 101 Stat. 284; Pub. L. 100-180, div. A, title 
VI, § 632(b)(1), title XII, §1231(15), div. B, subdiv. 
3, title I, § 2306(b), Dec. 4, 1987, 101 Stat. 1105, 
1160, 1216; Pub. L. 102-484, div. A, title X, 
§1052(37), Oct. 23, 1992, 106 Stat. 2501; Pub. L. 
102-496, title IV, § 403(b), Oct. 24, 1992, 106 Stat. 
3185; Pub. L. 104-106, div. A, title XV, 
§1502(a)(10), Feb. 10, 1996, 110 Stat. 503; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title X, 
§1043(b)(16), div. B, title XXVIII, §2801, Nov. 24, 
2003, 117 Stat. 1611, 1719; Pub. L. 109-163, div. A, 
title X, § 1056(c)(9), Jan. 6, 2006, 119 Stat. 3440; 
Pub. L. 109-364, div. B, title XXVIII, § 2851(b)(4), 
Oct. 17, 2006, 120 Stat. 2495; Pub. L. 110-181, div. 
B, title XXVIII, § 2802(b), Jan. 28, 2008, 122 Stat. 
539; Pub. L. 110-417, div. B, title XXVIII, § 2801(a), 
Oct. 14, 2008, 122 Stat. 4719.) 

Amendments 

2008 — Subsec. (a). Pub. L. 110-181 inserted ", or any 
acquisition of land or construction of a defense access 
road (as described in section 210 of title 23)" before pe- 
riod at end. 

Subsec. (c). Pub. L. 110-417 added par. (3) and redesig- 
nated former pars. (4), (1), (2), and (3) as (1), (2), (4), and 
(5), respectively. 
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2006— Subsec. (c). Pub. L. 109-364 Inserted "and chap- 
ter 173 of this title" after "this chapter" in introduc- 
tory provisions. 

Subsec. (d). Pub. L. 109-163 substituted "sections 2830, 
2835, and 2836 of this chapter" for "sections 2830 and 
2835". 

2003— Subsec. (a). Pub. L. 108-136, § 2801(a), inserted 
before period at end ", whether to satisfy temporary or 
permanent requirements". 

Subsec. (c)(2). Pub. L. 108-136, § 2801(b), inserted before 
period at end ", without regard to the duration of oper- 
ational control". 

Subsec. (c)(4). Pub. L. 108-136, § 1043(b)(16), substituted 
"the congressional defense committees" for "the Com- 
mittee on Armed Services and the Committee on Ap- 
propriations of the Senate and the Committee on 
Armed Services and the Committee on Appropriations 
of the House of Representatives". 

1999— Subsec. (c)(4). Pub. L. 106-65 substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security". 

1996— Subsec. (c)(4). Pub. L. 104-106 substituted "the 
Committee on Armed Services and the Committee on 
Appropriations of the Senate and the Committee on 
National Security and the Committee on Appropria- 
tions of the" for "the Committees on Armed Services 
and on Appropriations of the Senate and". 

1992— Subsec. (c)(4). Pub. L. 102-496 inserted before pe- 
riod at end "and, with respect to any project to be car- 
ried out by, or for the use of, an intelligence component 
of the Department of Defense, the Permanent Select 
Committee on Intelligence of the House of Representa- 
tives and the Select Committee on Intelligence of the 
Senate". 

Subsec. (d). Pub. L. 102-484 substituted "sections 2830 
and 2835" for "sections 2828(g) and 2830". 

1987— Subsec. (c). Pub. L. 100-26 inserted "The term" 
after each par. designation and struck out uppercase 
letter of first word after first quotation marks in pars. 
(1), (2), and (4) and substituted lowercase letter. 

Subsec. (c)(3). Pub. L. 100-180, §1231(15), substituted 
"Defense Agencies" for "defense agencies". 

Subsec. (d). Pub. L. 100-180, § 2306(b), substituted 
"(other than sections 2828(g) and 2830)" for "(other than 
section 2830)". 

Pub. L. 100-180, § 632(b)(1), inserted "(other than sec- 
tion 2830)" after "This chapter". 

Effective Date 

Section 12 of Pub. L. 97-214 provided: 

"(a) Except as provided in subsection (b), the amend- 
ments made by this Act [see Short Title of 1982 Amend- 
ment note below] shall take effect on October 1, 1982, 
and shall apply to military construction projects, and 
to construction and acquisition of military family 
housing, authorized before, on, or after such date. 

"(b) The amendment made by section 4 [amending 
section 138(f)(1) [now 114(b)] of this title] shall apply 
with respect to funds appropriated for fiscal years be- 
ginning after September 30, 1983." 

Short Title op 1982 Amendment 

Section 1 of Pub. L. 97-214 provided that: "This Act 
[see Tables for classification] may be cited as the 'Mili- 
tary Construction Codification Act'." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 2802. Military construction projects 

(a) The Secretary of Defense and the Secretar- 
ies of the military departments may carry out 



such military construction projects, land acqui- 
sitions, and defense access road projects (as de- 
scribed under section 210 of title 23) as are au- 
thorized by law. 

(b) Authority provided by law to carry out a 
military construction project includes authority 
for — 

(1) surveys and site preparation; 

(2) acquisition, conversion, rehabilitation, 
and installation of facilities; 

(3) acquisition and installation of equipment 
and appurtenances integral to the project; 

(4) acquisition and installation of supporting 
facilities (including utilities) and appur- 
tenances incident to the project; and 

(5) planning, supervision, administration, 
and overhead incident to the project. 

(c) In determining the scope of a proposed 
military construction project, the Secretary 
concerned shall submit to the President such 
recommendations as the Secretary considers to 
be appropriate regarding the incorporation and 
inclusion of life-cycle cost-effective practices as 
an element in the project documents submitted 
to Congress in connection with the budget sub- 
mitted pursuant to section 1105 of title 31 for the 
fiscal year in which a contract is proposed to be 
awarded for the project. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 154; amended Pub. L. 110-181, div. B, title 
XXVIII, § 2802(a), Jan. 28, 2008, 122 Stat. 539; Pub. 
L. 110-417, div. B, title XXVIII, § 2801(b), Oct. 14, 
2008, 122 Stat. 4719.) 

Amendments 

2008 — Subsec. (a). Pub. L. 110-181 inserted ", land ac- 
quisitions, and defense access road projects (as de- 
scribed under section 210 of title 23)" after "military 
construction projects". 

Subsec. (c). Pub. L. 110-417 added subsec. (c). 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Requirements Related to Providing World Class 
Military Medical Centers 

Pub. L. 111-383, div. B, title XXVIII, §2852, Jan. 7, 
2011, 124 Stat. 4475, provided that: 

"(a) Unified Construction Standard for Military 
Construction and Repairs to Military Medical Cen- 
ters. — Not later than 180 days after the date of the en- 
actment of this Act [Jan. 7, 2011], the Secretary of De- 
fense shall establish a unified construction standard for 
military construction and repairs for military medical 
centers that provides a single standard of care. This 
standard shall also include — 

"(1) size standards for operating rooms and patient 

recovery rooms; and 

"(2) such other construction standards that the 

Secretary considers necessary to support military 

medical centers. 

"(b) Independent Review Panel. — 
"(1) Establishment; purpose. — The Secretary of 

Defense shall establish an independent advisory panel 

for the purpose of — 

"(A) reviewing the unified construction standards 
established pursuant to subsection (a) to determine 
the standards consistency with industry practices 
and benchmarks for world class medical construc- 
tion; 

"(B) reviewing ongoing construction programs 
within the Department of Defense to ensure medi- 
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cal construction standards are uniformly applied 
across applicable military medical centers; 

"(C) assessing the approach of the Department of 
Defense approach to planning and programming fa- 
cility improvements with specific emphasis on — 
"(i) facility selection criteria and proportional 
assessment system; and 

"(ii) facility programming responsibilities be- 
tween the Assistant Secretary of Defense for 
Health Affairs and the Secretaries of the military 
departments; 

"(D) assessing whether the Comprehensive Master 
Plan for the National Capital Region Medical, 
dated April 2010, is adequate to fulfill statutory re- 
quirements, as required by section 2714 of the Mili- 
tary Construction Authorization Act for Fiscal 
Year 2010 (division B of Public Law 111-84; 123 Stat. 
2656), to ensure that the facilities and organiza- 
tional structure described in the plan result in 
world class military medical centers in the Na- 
tional Capital Region; and 

"(E) making recommendations regarding any ad- 
justments of the master plan referred to in subpara- 
graph (D) that are needed to ensure the provision of 
world class military medical centers and delivery 
system in the National Capital Region. 
"(2) MEMBERS. — 

"(A) Appointments by secretary. — The panel 
shall be composed of such members as determined 
by the Secretary of Defense, except that the Sec- 
retary shall include as members — 

"(i) medical facility design experts; 
"(ii) military healthcare professionals; 
"(iii) representatives of premier health care 
centers in the United States; and 

"(iv) former retired senior military officers 
with joint operational and budgetary experience. 
"(B) Congressional appointments. — The chair- 
men and ranking members of the Committees on 
the Armed Services of the Senate and House of Rep- 
resentatives may each designate one member of the 
panel. 

"(C) Term. — Members of the panel may serve on 
the panel until the termination date specified in 
paragraph (7). 

"(D) Compensation. — While performing duties on 
behalf of the panel, a member and any adviser re- 
ferred to in paragraph (4) shall be reimbursed under 
Government travel regulations for necessary travel 
expenses. 

"(3) Meetings. — The panel shall meet not less than 
quarterly. The panel or its members may make other 
visits to military treatment centers and military 
headquarters in connection with the duties of the 
panel. 

"(4) Staff and advisors. — The Secretary of De- 
fense shall provide necessary administrative staff 
support to the panel. The panel may call in advisers 
for consultation. 
"(5) Reports.— 

"(A) Initial report. — Not later than 120 days 
after the first meeting of the panel, the panel shall 
submit to the Secretary of Defense a written report 
containing — 

"(i) an assessment of the adequacy of the plan 
of the Department of Defense to address the items 
specified in subparagraphs (A) through (E) of 
paragraph (1) relating to the purposes of the 
panel; and 

"(ii) the recommendations of the panel to im- 
prove the plan. 

"(B) Additional reports. — Not later than Feb- 
ruary 1, 2011, and each February 1 thereafter until 
termination of the panel, the panel shall submit to 
the Secretary of Defense a report on the findings 
and recommendations of the panel to address any 
deficiencies identified by the panel. 
"(6) Assessment of recommendations. — Not later 
than 30 days after the date of the submission of each 
report under paragraph (5), the Secretary of Defense 



shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re- 
port including — 

"(A) a copy of the panel's assessment; 
"(B) an assessment by the Secretary of the find- 
ings and recommendations of the panel; and 

"(C) the plans of the Secretary for addressing 
such findings and recommendations. 
"(7) Termination. — The panel shall terminate on 
September 30, 2015. 
"(c) Definitions. — In this section: 

"(1) National capital region. — The term 'National 
Capital Region' has the meaning given the term in 
section 2674(f) of title 10, United States Code. 

"(2) World class military medical center. — The 
term 'world class military medical center' has the 
meaning given the term 'world class military medical 
facility' by the National Capital Region Base Re- 
alignment and Closure Health Systems Advisory Sub- 
committee of the Defense Health Board in appendix B 
of the report titled 'Achieving World Class — An Inde- 
pendent Review of the Design Plans for the Walter 
Reed National Military Medical Center and the Fort 
Bel voir Community Hospital' and published in May 
2009, as required by section 2721 of the Military Con- 
struction Authorization Act for Fiscal Year 2009 (di- 
vision B of Public Law 110-417; 122 Stat. 4716)." 

Damage to Aviation Facilities Caused by Alkali 
Silica Reactivity 

Pub. L. 106-398, §1 [[div. A], title III, §389], Oct. 30, 
2000, 114 Stat. 1654, 1654A-89, provided that: 

"(a) Assessment of Damage and Prevention and 
Mitigation Technology. — The Secretary of Defense 
shall require the Secretaries of the military depart- 
ments to assess — 

"(1) the damage caused to aviation facilities of the 
Armed Forces by alkali silica reactivity; and 

"(2) the availability of technologies capable of pre- 
venting, treating, or mitigating alkali silica reactiv- 
ity in hardened concrete structures and pavements. 
"(b) Evaluation of Technologies. — (1) Taking into 
consideration the assessment under subsection (a), the 
Secretary of each military department may conduct a 
demonstration project at a location selected by the 
Secretary concerned to test and evaluate the effective- 
ness of technologies intended to prevent, treat, or miti- 
gate alkali silica reactivity in hardened concrete struc- 
tures and pavements. 

"(2) The Secretary of Defense shall ensure that the 
locations selected for the demonstration projects rep- 
resent the diverse operating environments of the 
Armed Forces. 

"(c) New Construction. — The Secretary of Defense 
shall develop specific guidelines for appropriate testing 
and use of lithium salts to prevent alkali silica reactiv- 
ity in new construction of the Department of Defense. 

"(d) Completion of Assessment and Demonstra- 
tion. — The assessment conducted under subsection (a) 
and the demonstration projects, if any, conducted 
under subsection (b) shall be completed not later than 
September 30, 2006. 

"(e) Delegation of Authority. — The authority to 
conduct the assessment under subsection (a) may be 
delegated only to the Chief of Engineers of the Army, 
the Commander of the Naval Facilities Engineering 
Command, and the Civil Engineer of the Air Force. 

"(f) Limitation on Expenditures. — The Secretary of 
Defense and the Secretaries of the military depart- 
ments may not expend more than a total of $5,000,000 to 
conduct both the assessment under subsection (a) and 
all of the demonstration projects under subsection (b)." 

Reports Relating to Military Construction for 
Facilities Supporting New Weapon Systems 

Pub. L. 102-190, div. B, title XXVIII, §2868, Dec. 5, 
1991, 105 Stat. 1562, as amended by Pub. L. 108-136, div. 
A, title X, § 1031(c)(2), Nov. 24, 2003, 117 Stat. 1604, which 
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required the Secretary of Defense to submit to Con- 
gress a report relating to the permanent basing of a 
new weapon system not later than 30 days after select- 
ing a site or sites for such permanent basing, was re- 
pealed by Pub. L. 112-81, div. A, title X, §1062(m), Dec. 
31, 2011, 125 Stat. 1586. 

§ 2803. Emergency construction 

(a) Subject to subsections (b) and (c), the Sec- 
retary concerned may carry out a military con- 
struction project not otherwise authorized by 
law if the Secretary determines (1) that the 
project is vital to the national security or to the 
protection of health, safety, or the quality of 
the environment, and (2) that the requirement 
for the project is so urgent that deferral of the 
project for inclusion in the next Military Con- 
struction Authorization Act would be inconsist- 
ent with national security or the protection of 
health, safety, or environmental quality, as the 
case may be. 

(b) When a decision is made to carry out a 
military construction project under this section, 
the Secretary concerned shall submit a report in 
writing to the appropriate committees of Con- 
gress on that decision. Each such report shall in- 
clude (1) the justification for the project and the 
current estimate of the cost of the project, (2) 
the justification for carrying out the project 
under this section, and (3) a statement of the 
source of the funds to be used to carry out the 
project. The project may then be carried out 
only after the end of the seven-day period begin- 
ning on the date the notification is received by 
such committees or, if earlier, the end of the 
seven-day period beginning on the date on which 
a copy of the notification is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(c) (1) The maximum amount that the Sec- 
retary concerned may obligate in any fiscal year 
under this section is $50,000,000. 

(2) A project carried out under this section 
shall be carried out within the total amount of 
funds appropriated for military construction 
that have not been obligated. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 154; amended Pub. L. 102-190, div. B, title 
XXVIII, §§2803, 2870(2), Dec. 5, 1991, 105 Stat. 1537, 
1562; Pub. L. 102-484, div. A, title X, §1053(9), Oct. 
23, 1992, 106 Stat. 2502; Pub. L. 108-136, div. A, 
title X, §1031(a)(34), div. B, title XXVIII, §2802, 
Nov. 24, 2003, 117 Stat. 1600, 1719; Pub. L. 109-364, 
div. B, title XXVIII, §2801, Oct. 17, 2006, 120 Stat. 
2466; Pub. L. 112-81, div. A, title X, §1064(9), Dec. 
31, 2011, 125 Stat. 1587.) 

Amendments 

2011— Subsec. (b). Pub. L. 112-81 substituted "after the 
end of the seven-day period" for "after the end of the 
21-day period". 

2006— Subsec. (c)(1). Pub. L. 109-364 substituted 
"$50,000,000" for "$45,000,000". 

2003— Subsec. (b). Pub. L. 108-136, § 1031(a)(34), inserted 
before period at end "or, if earlier, the end of the seven- 
day period beginning on the date on which a copy of the 
notification is provided in an electronic medium pursu- 
ant to section 480 of this title". 

Subsec. (c)(1). Pub. L. 108-136, §2802, substituted 
"$45,000,000" for "$30,000,000". 

1992— Subsec. (b). Pub. L. 102-484 made technical 
amendment to directory language of Pub. L. 102-190, 
§2870(2). See 1991 Amendment note below. 



1991— Subsec. (a). Pub. L. 102-190, §2803, substituted 
"or to the protection of health, safety, or the quality 
of the environment, and" for ", and" in cl. (1) and in- 
serted "or the protection of health, safety, or environ- 
mental quality, as the case may be" before period at 
end of cl. (2). 

Subsec. (b). Pub. L. 102-190, §2870(2), as amended by 
Pub. L. 102-484, struck out ", or after each such com- 
mittee has approved the project, if the committee ap- 
proves the project before the end of that period" after 
"by such committees". 

Effective Date of 1992 Amendment 

Section 1053(9) of Pub. L. 102-484 provided that the 
amendment made by that section is effective Dec. 5, 
1991. 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2804. Contingency construction 

(a) Within the amount appropriated for such 
purpose, the Secretary of Defense may carry out 
a military construction project not otherwise 
authorized by law, or may authorize the Sec- 
retary of a military department to carry out 
such a project, if the Secretary of Defense deter- 
mines that deferral of the project for inclusion 
in the next Military Construction Authorization 
Act would be inconsistent with national secu- 
rity or national interest. 

(b) When a decision is made to carry out a 
military construction project under this section, 
the Secretary of Defense shall submit a report 
in writing to the appropriate committees of 
Congress on that decision. Each such report 
shall include (1) the justification for the project 
and the current estimate of the cost of the 
project, and (2) the justification for carrying out 
the project under this section. The project may 
then be carried out only after the end of the 14- 
day period beginning on the date the notifica- 
tion is received by such committees or, if ear- 
lier, the end of the seven-day period beginning 
on the date on which a copy of the notification 
is provided in an electronic medium pursuant to 
section 480 of this title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 155; amended Pub. L. 102-190, div. B, title 
XXVIII, §2870(3), Dec. 5, 1991, 105 Stat. 1563; Pub. 
L. 108-136, div. A, title X, § 1031(a)(35), Nov. 24, 
2003, 117 Stat. 1600; Pub. L. 109-163, div. B, title 
XXVIII, § 2801(a), Jan. 6, 2006, 119 Stat. 3504.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "14-day 
period" for "21-day period" and "seven-day period" for 
"14-day period". 

2003— Subsec. (b). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

1991 — Subsec. (b). Pub. L. 102-190 struck out before pe- 
riod at end ", or after each such committee has ap- 
proved the project, if the committees approve the 
project before the end of that period". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 
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§ 2805. Unspecified minor construction 

(a) Authority to Carry Out Unspecified 
Minor Military Construction Projects. — (1) 
Within an amount equal to 125 percent of the 
amount authorized by law for such purpose, the 
Secretary concerned may carry out unspecified 
minor military construction projects not other- 
wise authorized by law. 

(2) An unspecified minor military construction 
project is a military construction project that 
has an approved cost equal to or less than 
$2,000,000. However, if the military construction 
project is intended solely to correct a deficiency 
that is life-threatening-, health-threatening, or 
safety-threatening, an unspecified minor mili- 
tary construction project may have an approved 
cost equal to or less than $3,000,000. 

(b) Approval and Congressional Notifica- 
tion. — (1) An unspecified minor military con- 
struction project costing more than $750,000 may 
not be carried out under this section unless ap- 
proved in advance by the Secretary concerned. 
This paragraph shall apply even though the 
project is to be carried out using funds made 
available to enhance the deployment and mobil- 
ity of military forces and supplies. 

(2) When a decision is made to carry out an un- 
specified minor military construction project to 
which paragraph (1) is applicable, the Secretary 
concerned shall notify in writing the appro- 
priate committees of Congress of that decision, 
of the justification for the project, and of the es- 
timated cost of the project. The project may 
then be carried out only after the end of the 21- 
day period beginning on the date the notifica- 
tion is received by the committees or, if earlier, 
the end of the 14-day period beginning on the 
date on which a copy of the notification is pro- 
vided in an electronic medium pursuant to sec- 
tion 480 of this title. 

(c) Use of Operation and Maintenance 
Funds. — The Secretary concerned may spend 
from appropriations available for operation and 
maintenance amounts necessary to carry out an 
unspecified minor military construction project 
costing not more than $750,000. 

(d) Laboratory Revitalization. — (1) For the 
revitalization and recapitalization of labora- 
tories owned by the United States and under the 
jurisdiction of the Secretary concerned, the Sec- 
retary concerned may obligate and expend — 

(A) from appropriations available to the Sec- 
retary concerned for operation and mainte- 
nance, amounts necessary to carry out an un- 
specified minor military construction project 
costing not more than $2,000,000; or 

(B) from appropriations available to the Sec- 
retary concerned for military construction not 
otherwise authorized by law or from funds au- 
thorized to be made available under section 
219(a) of the Duncan Hunter National Defense 
Authorization Act for Fiscal Year 2009 (Public 
Law 110-417; 10 U.S.C. 2358 note), amounts nec- 
essary to carry out an unspecified minor mili- 
tary construction project costing not more 
than $4,000,000. 

(2) For an unspecified minor military con- 
struction project conducted pursuant to this 
subsection, $2,000,000 shall be deemed to be the 
amount specified in subsection (b)(1) regarding 



when advance approval of the project by the 
Secretary concerned and congressional notifica- 
tion is required. The Secretary of Defense shall 
establish procedures for the review and approval 
of requests from the Secretary of a military de- 
partment to carry out a construction project 
under this subsection. 

(3) Not later than February 1, 2014, the Sec- 
retary of Defense shall submit to the congres- 
sional defense committees a report on the use of 
the authority provided by this subsection. The 
report shall include a list and description of the 
construction projects carried out under this sub- 
section, including the location and cost of each 
project. 

(4) In this subsection, the term "laboratory" 
includes — 

(A) a research, engineering, and development 
center; and 

(B) a test and evaluation activity. 

(5) The authority to carry out a project under 
this subsection expires on September 30, 2016. 

(e) Prohibition on Use for New Housing- 
Units. — Military family housing projects for 
construction of new housing units may not be 
carried out under the authority of this section. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 155; amended Pub. L. 99-167, title VIII, 
§809, Dec. 3, 1985, 99 Stat. 989; Pub. L. 99-661, div. 
B, title VII, § 2702(a), Nov. 14, 1986, 100 Stat. 4040; 
Pub. L. 100-180, div. B, subdiv. 3, title I, §2310, 
Dec. 4, 1987, 101 Stat. 1217; Pub. L. 101-510, div. A, 
title XIII, §1301(16), Nov. 5, 1990, 104 Stat. 1668; 
Pub. L. 102-190, div. B, title XXVIII, §§2807, 
2870(4), Dec. 5, 1991, 105 Stat. 1540, 1563; Pub. L. 
104-106, div. B, title XXVIII, §§ 2811(a), 2812, Feb. 
10, 1996, 110 Stat. 552; Pub. L. 104-201, div. B, title 
XXVIII, § 2801(a), Sept. 23, 1996, 110 Stat. 2787; 
Pub. L. 105-85, div. B, title XXVIII, §2801, Nov. 
18, 1997, 111 Stat. 1989; Pub. L. 107-107, div. B, 
title XXVIII, §2801, Dec. 28, 2001, 115 Stat. 1305; 
Pub. L. 108-136, div. A, title X, § 1031(a)(36), Nov. 
24, 2003, 117 Stat. 1600; Pub. L. 110-181, div. B, 
title XXVIII, §§2803, 2804, Jan. 28, 2008, 122 Stat. 
539; Pub. L. 111-84, div. B, title XXVIII, 
§ 2801(a)(1), (2), (b), Oct. 28, 2009, 123 Stat. 2660; 
Pub. L. 112-81, div. B, title XXVIII, § 2802(a), (b), 
Dec. 31, 2011, 125 Stat. 1684.) 

Amendments 

2011— Subsec. (c). Pub. L. 112-81, § 2802(a), substituted 
"The" for "(1) Except as provided in paragraph (2), the" 
and "not more than $750,000." for "not more than — 

"(A) $1,500,000, in the case of an unspecified minor 
military construction project intended solely to cor- 
rect a deficiency that is life-threatening-, health- 
threatening, or safety-threatening; or 

"(B) $750,000, in the case of any other unspecified 
minor military construction project. 

"(2) The limitations specified in paragraph (1) shall 
not apply to an unspecified minor military construc- 
tion project if the project is to be carried out using 
funds made available to enhance the deployment and 
mobility of military forces and supplies." 
Subsec. (d)(3). Pub. L. 112-81, § 2802(b)(1), substituted 
"February 1, 2014" for "February 1, 2010". 

Subsec. (d)(5). Pub. L. 112-81, § 2802(b)(2), substituted 
"September 30, 2016" for "September 30, 2012". 

2009— Subsec. (a). Pub. L. 111-84, § 2801(a)(1), sub- 
stituted "Within" for "Except as provided in paragraph 
(2), within" in par. (1), redesignated the second and 
third sentences of par. (1) as par. (2), and struck out 
former par. (2) which read as follows: "A Secretary may 
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not use more than $5,000,000 for exercise-related unspec- 
ified minor military construction projects coordinated 
or directed by the Joint Chiefs of Staff outside the 
United States during' any fiscal year." 

Subsec. (c). Pub. L. 111-84, § 2801(a)(2), substituted 
"paragraph (2)" for "paragraphs (2) and (3)" in par. (1), 
redesignated par. (3) as (2), and struck out former par. 

(2) which read as follows: "The authority provided in 
paragraph (1) may not be used with respect to any exer- 
cise-related unspecified minor military construction 
project coordinated or directed by the Joint Chiefs of 
Staff outside the United States." 

Subsec. (d)(1)(B). Pub. L. 111-84, § 2801(b)(1), inserted 
"or from funds authorized to be made available under 
section 219(a) of the Duncan Hunter National Defense 
Authorization Act for Fiscal Year 2009 (Public Law 
110-417; 10 U.S.C. 2358 note)" after "authorized by law". 

Subsec. (d)(3) to (6). Pub. L. 111-84, §2801(b)(2), (3), re- 
designated pars. (4) to (6) as (3) to (5), respectively, and 
struck out former par. (3) which read as follows: "For 
purposes of this subsection, the total amount allowed 
to be applied in any one fiscal year to projects at any 
one laboratory shall be limited to the larger of the 
amounts applicable under paragraph (1)." 

2008— Subsec. (a). Pub. L. 110-181, § 2804(b)(1), inserted 
subsec. heading. 

Subsec. (a)(1). Pub. L. 110-181, §2803, substituted 
"$2,000,000" for "$1,500,000". 

Subsecs. (b), (c). Pub. L. 110-181, § 2804(b)(2), (3), in- 
serted subsec. headings. 

Subsecs. (d), (e). Pub. L. 110-181, § 2804(a), (b)(4), added 
subsec. (d), redesignated former subsec. (d) as (e), and 
inserted subsec. (e) heading. 

2003— Subsec. (b)(2). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

2001— Subsec. (b)(1). Pub. L. 107-107, § 2801(a), sub- 
stituted "$750,000" for "$500,000". 

Subsec. (c)(1)(A). Pub. L. 107-107, § 2801(b)(1), sub- 
stituted "$1,500,000" for "$1,000,000". 

Subsec. (c)(1)(B). Pub. L. 107-107, § 2801(b)(2), sub- 
stituted "$750,000" for "$500,000". 

1997— Subsec. (a)(1). Pub. L. 105-85, § 2801(c)(1), sub- 
stituted "unspecified minor military construction 
projects" for "minor military construction projects", 
"An unspecified minor" for "A minor", and "an un- 
specified minor" for "a minor". 

Subsec. (b)(1). Pub. L. 105-85, § 2801(c)(2), substituted 
"An unspecified minor" for "A minor". 

Pub. L. 105-85, § 2801(a), inserted at end "This para- 
graph shall apply even though the project is to be car- 
ried out using funds made available to enhance the de- 
ployment and mobility of military forces and sup- 
plies." 

Subsec. (b)(2). Pub. L. 105-85, § 2801(c)(3), substituted 
"an unspecified minor" for "a minor". 

Subsec. (c)(1). Pub. L. 105-85, § 2801(c)(4), substituted 
"unspecified minor military" for "unspecified mili- 
tary" wherever appearing. 

Pub. L. 105-85, §2801(b)(l), substituted "paragraphs (2) 
and (3)" for "paragraph (2)" in introductory provisions. 

Subsec. (c)(2). Pub. L. 105-85, § 2801(c)(4), substituted 
"unspecified minor military" for "unspecified mili- 
tary". 

Subsec. (c)(3). Pub. L. 105-85, § 2801(b)(2), added par. 

(3) . 

1996— Subsec. (a)(1). Pub. L. 104-106, §2812, in second 
sentence, struck out "(1) that is for a single under- 
taking at a military installation, and (2)" after "is a 
military construction project". 

Pub. L. 104-106, §2811(a)(l), inserted at end "However, 
if the military construction project is intended solely 
to correct a deficiency that is life-threatening, health- 
threatening, or safety-threatening, a minor military 
construction project may have an approved cost equal 
to or less than $3,000,000." 

Subsec. (c)(1). Pub. L. 104-106, § 2811(a)(2), substituted 
"not more than — " for "not more than $300,000." and 
added subpars. (A) and (B). 



Subsec. (c)(1)(B). Pub. L. 104-201 substituted 
"$500,000" for "$300,000". 

1991— Subsec. (a)(1). Pub. L. 102-190, § 2807(a), sub- 
stituted "$1,500,000" for "$1,000,000". 

Subsec. (b)(2). Pub. L. 102-190, §2870(4), in second sen- 
tence struck out "(A)" after "carried out only" and 
", or (B) after each such committee approves the 
project, if the committees approve the project before 
the end of that period" before period at end. 

Subsec. (c)(1). Pub. L. 102-190, § 2807(b), substituted 
"$300,000" for "$200,000". 

1990— Subsec. (b)(3). Pub. L. 101-510 struck out par. (3) 
which read as follows: "A project for the relocation of 
any activity from one installation to another that in- 
volves 25 or more full-time civilian employees of the 
Department of Defense but that is not subject to para- 
graph (1) may not be carried out under the authority of 
this section until the appropriate committees of Con- 
gress have been notified by the Secretary concerned of 
the intent to carry out such relocation under the au- 
thority of this section." 

1987— Subsec. (a). Pub. L. 100-180, § 2310(b), designated 
existing provisions as par. (1), substituted "Except as 
provided in paragraph (2), within" for "Within", and 
added par. (2). 

Subsec. (c). Pub. L. 100-180, § 2310(a), designated exist- 
ing provisions as par. (1), substituted "Except as pro- 
vided in paragraph (2), the" for "The", and added par. 
(2). 

1986— Subsec. (a). Pub. L. 99-661, § 2702(a)(1), sub- 
stituted "$1,000,000" for "the amount specified by law 
as the maximum amount for a minor military con- 
struction project". 

Subsec. (b)(1). Pub. L. 99-661, § 2702(a)(2), substituted 
"$500,000" for "50 percent of the amount specified by 
law as the maximum amount for a minor military con- 
struction project". 

Subsec. (c). Pub. L. 99-661, § 2702(a)(3), substituted 
"$200,000" for "20 percent of the amount specified by 
law as the maximum amount for a minor military con- 
struction project". 

1985— Subsec. (a). Pub. L. 99-167, §809(1), inserted "an 
amount equal to 125 percent of". 

Subsec. (c). Pub. L. 99-167, §809(2), substituted "The" 
for "Only funds authorized for minor construction 
projects may be used to accomplish unspecified minor 
construction projects, except that the". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Relation to Other Authorities 

Pub. L. 108-136, div. B, title XXVIII, § 2808(e), Nov. 24, 
2003, 117 Stat. 1724, provided that: "The temporary au- 
thority provided by this section [117 Stat. 1723], and the 
limited authority provided by section 2805(c) of title 10, 
United States Code, to use appropriated funds available 
for operation and maintenance to carry out a construc- 
tion project are the only authorities available to the 
Secretary of Defense and the Secretaries of the mili- 
tary departments to use appropriated funds available 
for operation and maintenance to carry out construc- 
tion projects." 

Department of Defense Laboratory Revitalization 
Demonstration Program 

Pub. L. 104-106, div. B, title XXVIII, §2892, Feb. 10, 
1996, 110 Stat. 590, as amended by Pub. L. 105-261, div. 
B, title XXVIII, §2871, Oct. 17, 1998, 112 Stat. 2225; Pub. 
L. 108-375, div. B, title XXVIII, §2891, Oct. 28, 2004, 118 
Stat. 2154, provided that: 

"(a) Program Authorized. — The Secretary of Defense 
may carry out a program (to be known as the 'Depart- 
ment of Defense Laboratory Revitalization Demonstra- 
tion Program') for the revitalization of Department of 
Defense laboratories. Under the program, the Secretary 
may carry out minor military construction projects in 
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accordance with subsection (b) and other applicable law 
to improve Department of Defense laboratories covered 
by the program. 

"(b) Increased Maximum Amounts Applicable to 
Minor Construction Projects. — For purpose of any 
military construction project carried out under the 
program — 

"(1) the amount provided in the second sentence of 
subsection (a)(1) of section 2805 of title 10, United 
States Code, shall be deemed to be $3,000,000; 

"(2) the amount provided in subsection (b)(1) of 
such section shall be deemed to be $1,500,000; and 

"(3) the amount provided in subsection (c)(1)(B) of 
such section shall be deemed to be $1,000,000. 
"(c) Program Requirements. — (1) Not later than 30 
days before commencing the program, the Secretary 
shall establish procedures for the review and approval 
of requests from Department of Defense laboratories 
for construction under the program. 

"(2) The laboratories at which construction may be 
carried out under the program may not include Depart- 
ment of Defense laboratories that are contractor- 
owned. 

"(d) Report.— Not later than February 1, 2003, the 
Secretary shall submit to Congress a report on the pro- 
gram. The report shall Include the Secretary's conclu- 
sions and recommendation regarding the desirability of 
making the authority set forth under subsection (b) 
permanent. 

"(e) Exclusivity oe Program. — Nothing In this sec- 
tion may be construed to limit any other authority 
provided by law for any military construction project 
at a Department of Defense laboratory covered by the 
program. 
"(f) Definitions. — In this section: 
"(1) The term 'laboratory' Includes — 

"(A) a research, engineering, and development 
center; 

"(B) a test and evaluation activity owned, funded, 
and operated by the Federal Government through 
the Department of Defense; and 

"(C) a supporting facility of a laboratory. 
"(2) The term 'supporting facility', with respect to 
a laboratory, means any building or structure that is 
used in support of research, development, test, and 
evaluation at the laboratory. 

"(g) Expiration of Authority. — The Secretary may 
not commence a construction project under the pro- 
gram after September 30, 2005." 

Initial Establishment of Certain Amounts 
Required To Be Specified by Law 

Maximum amount of $1,000,000 for unspecified minor 
military construction project under this section during 
the period beginning Oct. 1, 1982, and ending on the date 
of the enactment of the Military Construction Author- 
ization Act for fiscal year 1984 or Oct. 1, 1983, whichever 
is later, see section 11(1) of Pub. L. 97-214, set out as a 
note under section 2828 of this title. 

§2806. Contributions for North Atlantic Treaty 
Organizations Security Investment 

(a) Within amounts authorized by law for such 
purpose, the Secretary of Defense may make 
contributions for the United States share of the 
cost of multilateral programs for the acquisition 
and construction of military facilities and in- 
stallations (including international military 
headquarters) and for related expenses for the 
collective defense of the North Atlantic Treaty 
Area. 

(b) Funds may not be obligated or expended in 
connection with the North Atlantic Treaty Or- 
ganization Security Investment program in any 
year unless such funds have been authorized by 
law for such program. 

(c) (1) The Secretary may make contributions 
in excess of the amount appropriated for con- 



tribution under subsection (a) if the amount of 
the contribution in excess of that amount does 
not exceed 200 percent of the amount specified 
by section 2805(a) of this title as the maximum 
amount for a minor military construction 
project. 

(2) If the Secretary determines that the 
amount appropriated for contribution under 
subsection (a) in any fiscal year must be exceed- 
ed by more than the amount authorized under 
paragraph (1), the Secretary may make con- 
tributions in excess of such amount, but not in 
excess of 125 percent of the amount appropriated 
(A) after submitting a report in writing to the 
appropriate committees of Congress on such in- 
crease, including a statement of the reasons for 
the increase and a statement of the source of 
the funds to be used for the increase, and (B) 
after a period of 21 days has elapsed from the 
date of receipt of the report or, if earlier, a pe- 
riod of 14 days has elapsed from the date on 
which a copy of the report is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 156; amended Pub. L. 97-321, title VIII, 
§ 805(b)(1), Oct. 15, 1982, 96 Stat. 1573; Pub. L. 
99-661, div. B, title V, § 2503(a), Nov. 14, 1986, 100 
Stat. 4039; Pub. L. 100-26, § 7(f)(1), Apr. 21, 1987, 
101 Stat. 281; Pub. L. 102-190, div. B, title 
XXVIII, §2870(5), Dec. 5, 1991, 105 Stat. 1563; Pub. 
L. 104-201, div. B, title XXVIII, § 2802(a), (c)(1), 
Sept. 23, 1996, 110 Stat. 2787; Pub. L. 111-84, div. 
B, title XXVIII, § 2801(a)(3), Oct. 28, 2009, 123 
Stat. 2660; Pub. L. 111-383, div. B, title XXVIII, 
§ 2803(b), Jan. 7, 2011, 124 Stat. 4459.) 

Amendments 

2011— Subsec. (c)(2)(B). Pub. L. 111-383 inserted before 
period at end "or, if earlier, a period of 14 days has 
elapsed from the date on which a copy of the report is 
provided in an electronic medium pursuant to section 
480 of this title". 

2009— Subsec. (c)(1). Pub. L. 111-84 substituted "sec- 
tion 2805(a)" for "section 2805(a)(2)". 

1996— Pub. L. 104-201, § 2802(c)(1), substituted "Organi- 
zations Security Investment" for "Organization Infra- 
structure" in section catchline. 

Subsec. (b). Pub. L. 104-201, § 2802(a), substituted "Se- 
curity Investment program" for "Infrastructure pro- 
gram". 

1991— Subsec. (c)(2)(B). Pub. L. 102-190 substituted 
"after" for "after either" and struck out before period 
at end "or after each such committee has indicated ap- 
proval of the increased contribution". 

1987— Subsec. (c)(1). Pub. L. 100-26 substituted "speci- 
fied by section 2805(a)(2) of this title" for "specified by 
law". 

1986 — Subsec. (a). Pub. L. 99-661 inserted "and for re- 
lated expenses" after "headquarters)". 

1982— Pub. L. 97-321 substituted "Infrastructure" for 
"infrastructure" in section catchline. 

Change of Name 

Section 2802(b) of Pub. L. 104-201 provided that: "Any 
reference to the North Atlantic Treaty Organization 
Infrastructure program In any Federal law, Executive 
order, regulation, delegation of authority, or document 
of or pertaining to the Department of Defense shall be 
deemed to refer to the North Atlantic Treaty Organiza- 
tion Security Investment program." 

Effective Date of 1986 Amendment 

Section 2503(b) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (a) [amending this sec- 
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tion] shall apply only with respect to contributions 
made with funds appropriated for fiscal years after fis- 
cal year 1986." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Restriction on Certain Funding 

Section 2504 of Pub. L. 99-661 prohibited Secretary of 
Defense from obligating' or expending any funds after 
fiscal year 1987 with respect to NATO infrastructure 
program under this section until Secretary submitted 
to Committees on Armed Services of Senate and House 
(1) a comprehensive master plan for establishing ade- 
quate active defenses for air bases in Europe at which 
operations of United States aircraft are planned, sites 
in Europe used by United States for logistic support of 
NATO or for prepositioned overseas materiel config- 
ured to unit sets, and (2) a report containing a certifi- 
cation by Secretary that sufficient funds have been 
budgeted by Department of Defense in fiscal year 1988 
five-year defense plan to meet objectives of such com- 
prehensive master plan. 

§2807. Architectural and engineering services 
and construction design 

(a) Within amounts appropriated for military 
construction and military family housing, the 
Secretary concerned may obtain architectural 
and engineering services and may carry out con- 
struction design in connection with military 
construction projects, family housing projects, 
and projects undertaken in connection with the 
authority provided under section 2854 of this 
title that are not otherwise authorized by law. 
Amounts available for such purposes may be 
used for construction management of projects 
that are funded by foreign governments directly 
or through international organizations and for 
which elements of the armed forces of the 
United States are the primary user. 

(b) In the case of architectural and engineer- 
ing services and construction design to be 
undertaken under subsection (a) for which the 
estimated cost exceeds $1,000,000, the Secretary 
concerned shall notify the appropriate commit- 
tees of Congress of the scope of the proposed 
project and the estimated cost of such services 
before the initial obligation of funds for such 
services. The Secretary may then obligate funds 
for such services only after the end of the 21-day 
period beginning on the date on which the noti- 
fication is received by the committees or, if ear- 
lier, the end of the 14-day period beginning on 
the date on which a copy of the report is pro- 
vided in an electronic medium pursuant to sec- 
tion 480 of this title. 

(c) If the Secretary concerned determines that 
the amount authorized for activities under sub- 
section (a) in any fiscal year must be increased 
the Secretary may proceed with activities at 
such higher level (1) after submitting a report in 
writing to the appropriate committees of Con- 
gress on such increase, including a statement of 
the reasons for the increase and a statement of 
the source of funds to be used for the increase, 
and (2) after a period of 21 days has elapsed from 
the date of receipt of the report or, if over soon- 
er, a period of 14 days has elapsed from the date 
on which a copy of the report is provided in an 
electronic medium pursuant to section 480 of 
this title. 



(d) For architectural and engineering services 
and construction design related to military con- 
struction and family housing projects, the Sec- 
retaries of the military departments may incur 
obligations for contracts or portions of con- 
tracts using military construction and family 
housing appropriations from different fiscal 
years to the extent that those appropriations 
are available for obligation. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 156; amended Pub. L. 98-115, title VIII, 
§804, Oct. 11, 1983, 97 Stat. 785; Pub. L. 99-661, 
div. B, title VII, §§ 2702(b), 2712(a), Nov. 14, 1986, 
100 Stat. 4040, 4041; Pub. L. 102-190, div. B, title 
XXVIII, §2870(6), Dec. 5, 1991, 105 Stat. 1563; Pub. 
L. 105-261, div. B, title XXVIII, §2801, Oct. 17, 
1998, 112 Stat. 2202; Pub. L. 108-136, div. A, title 
X, §1031(a)(37), Nov. 24, 2003, 117 Stat. 1601.) 

Amendments 

2003— Subsec. (b). Pub. L. 108-136, §1031(a)(37)(A), sub- 
stituted "$1,000,000" for "$500,000", struck out "not less 
than 21 days" after "of such services", and Inserted last 
sentence. 

Subsec. (c)(2). Pub. L. 108-136, § 1031(a)(37)(B), inserted 
before period at end "or, if over sooner, a period of 14 
days has elapsed from the date on which a copy of the 
report Is provided In an electronic medium pursuant to 
section 480 of this title". 

1998— Subsec. (b). Pub. L. 105-261, § 2801(a), substituted 
"$500,000" for "$300,000". 

Subsec. (d). Pub. L. 105-261, § 2801(b), substituted "ar- 
chitectural and engineering services and construction 
design" for "study, planning, design, architectural, and 
engineering services". 

1991— Subsec. (c)(2). Pub. L. 102-190 substituted 
"after" for "after either" and struck out before period 
at end "or after each such committee has indicated ap- 
proval of the increased level of activity". 

1986— Subsec. (b). Pub. L. 99-661, § 2702(b), substituted 
"$300,000" for "the maximum amount specified by law 
for the purposes of this section". 

Subsec. (d). Pub. L. 99-661, § 2712(a), added subsec. (d). 

1983— Subsec. (a). Pub. L. 98-115 substituted "Within 
amounts appropriated for military construction and 
military family housing" for "Within amounts appro- 
priated for such purposes" and inserted ", family hous- 
ing projects, and projects undertaken in connection 
with the authority provided under section 2854 of this 
title that are" after "in connection with military con- 
struction projects". 

Effective Date of 1986 Amendment 

Section 2712(b) of Pub. L. 99-661 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply only to funds appropriated for fiscal 
years after fiscal year 1985." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Architectural and Engineering Services and Con- 
struction Design Contracts for Military Con- 
struction Projects 

Pub. L. 98-212, title VII, §796, Dec. 8, 1983, 97 Stat. 
1455, provided that: "No funds appropriated for the De- 
partments of Defense, Army, Navy, or the Air Force 
shall be obligated by their respective Secretaries for 
architectural and engineering services and construc- 
tion design contracts for Military Construction 
projects In the amount of $85,000 and over, unless com- 
petition for such contracts is open to all firms regard- 
less of size in accordance with 40 U.S.C. §541, et seq. 
[now chapter 11 of Title 40, Public Buildings, Property, 
and Works.]" 
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Small Business Set-Aside for Architectural and 
Engineering Services and Construction Design 

Section 806 of Pub. L. 98-115 provided that: 
"(a) The Secretary of Defense shall conduct a com- 
prehensive review of current policies and practices of 
the Department of Defense with regard to the award of 
contracts for architectural and engineering services 
and construction design for military construction 
projects. The Secretary shall conduct such review with 
a view to determining whether current policies and 
practices of the Department of Defense result in a rea- 
sonable distribution of such contracts to firms of all 
sizes throughout the architect-engineer community. 

"(b) Upon the completion of such review, the Sec- 
retary shall modify current policies and practices of 
the Department to the extent necessary to ensure — 

"(1) that small business concerns (as defined in sec- 
tion 3 of the Small Business Act [15 U.S.C. 632]) are 
assured of a reasonable share of such contracts; and 
"(2) that large architect-engineer firms are not pre- 
cluded from competing for such contracts when the 
estimated amount of such contracts is greater than a 
reasonable threshold amount prescribed by the Sec- 
retary. 

"(c) Not later than March 1, 1984, the Secretary shall 
submit to the appropriate committees of Congress a 
written report on the results of the review required by 
subsection (a) and on any changes made to current poli- 
cies and practices as required by subsection (b). 
"(d) For the purposes of this section: 

"(1) The term 'reasonable share' means an appro- 
priate percentage share of all contracts referred to in 
subsection (a) as determined by the Secretary of De- 
fense after consultation with the Admininstrator 
[sic] of the Small Business Administration and rep- 
resentatives of the architect-engineer community. 

"(2) The term 'reasonable threshold amount' means 
an appropriate estimated contract dollar amount de- 
termined by the Secretary of Defense after consulta- 
tion with the Administrator of the Small Business 
Administration and representatives of the architect- 
engineer community." 

Initial Establishment op Certain Amounts 
Required To Be Specified by Law 

Amounts of $300,000 or more for contracts for archi- 
tectural and engineering services or construction de- 
sign subject to the reporting requirement under this 
section during the period beginning on Oct. 1, 1982, and 
ending on the date of the Military Construction Au- 
thorization Act for fiscal year 1984 or Oct. 1, 1983, 
whichever is later, see section 11(2) of Pub. L. 97-214, 
set out as a note under section 2828 of this title. 

§2808. Construction authority in the event of a 
declaration of war or national emergency 

(a) In the event of a declaration of war or the 
declaration by the President of a national emer- 
gency in accordance with the National Emer- 
gencies Act (50 U.S.C. 1601 et seq.) that requires 
use of the armed forces, the Secretary of De- 
fense, without regard to any other provision of 
law, may undertake military construction 
projects, and may authorize the Secretaries of 
the military departments to undertake military 
construction projects, not otherwise authorized 
by law that are necessary to support such use of 
the armed forces. Such projects may be under- 
taken only within the total amount of funds 
that have been appropriated for military con- 
struction, including funds appropriated for fam- 
ily housing, that have not been obligated. 

(b) When a decision is made to undertake mili- 
tary construction projects authorized by this 
section, the Secretary of Defense shall notify 
the appropriate committees of Congress of the 



decision and of the estimated cost of the con- 
struction projects, including the cost of any real 
estate action pertaining to those construction 
projects. 

(c) The authority described in subsection (a) 
shall terminate with respect to any war or na- 
tional emergency at the end of the war or na- 
tional emergency. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 157.) 

References in Text 

The National Emergencies Act (50 U.S.C. 1601 et seq.), 
referred to in subsec. (a), is Pub. L. 94-412, Sept. 14, 
1976, 90 Stat. 1255, as amended, which is classified prin- 
cipally to chapter 34 (§1601 et seq.) of Title 50, War and 
National Defense. For complete classification of this 
Act to the Code, see Short Title note set out under sec- 
tion 1601 of Title 50 and Tables. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 97-99, title IX, §903, Dec. 23, 1981, 95 
Stat. 1382, which was set out as a note under section 140 
[now 127] of this title, prior to repeal by Pub. L. 97-214, 
§7(18). 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Executive Order No. 12734 

Ex. Ord. No. 12734, Nov. 14, 1990, 55 F.R. 48099, which 
related to national emergency construction authority, 
was revoked by Ex. Ord. No. 13350, July 29, 2004, 69 F.R. 
46055, listed in a table under section 1701 of Title 50, 
War and National Defense. 

Ex. Ord. No. 13235. National Emergency Construction 
Authority 

Ex. Ord. No. 13235, Nov. 16, 2001, 66 F.R. 58343, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including the National Emergencies Act (50 
U.S.C. 1601 et seq.), and section 301 of title 3, United 
States Code, I declared a national emergency that re- 
quires the use of the Armed Forces of the United 
States, by Proclamation 7463 of September 14, 2001 [50 
U.S.C. 1621 note], because of the terrorist attacks on 
the World Trade Center and the Pentagon, and because 
of the continuing and immediate threat to the national 
security of the United States of further terrorist at- 
tacks. To provide additional authority to the Depart- 
ment of Defense to respond to that threat, and in ac- 
cordance with section 301 of the National Emergencies 
Act (50 U.S.C. 1631), I hereby order that the emergency 
construction authority at 10 U.S.C. 2808 is invoked and 
made available in accordance with its terms to the Sec- 
retary of Defense and, at the discretion of the Sec- 
retary of Defense, to the Secretaries of the military de- 
partments. 

George W. Bush. 

§2809. Long-term facilities contracts for certain 
activities and services 

(a) Submission and Authorization of Pro- 
posed Projects. — The Secretary concerned may 
enter into a contract for the procurement of 
services in connection with the construction, 
management, and operation of a facility on or 
near a military installation for the provision of 
an activity or service described in subsection (b) 
if— 
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(1) the Secretary concerned has identified 
the proposed project for that facility in the 
budget material submitted to Congress by the 
Secretary of Defense in connection with the 
budget submitted pursuant to section 1105 of 
title 31 for the fiscal year in which the con- 
tract is proposed to be awarded; 

(2) the Secretary concerned has determined 
that the services to be provided at that facil- 
ity can be more economically provided 
through the use of a long-term contract than 
through the use of conventional means; and 

(3) the project has been authorized by law. 

(b) Authorized Purposes of Contract. — The 
activities and services referred to in subsection 
(a) are as follows: 

(1) Child care services. 

(2) Utilities, including potable and waste 
water treatment services. 

(3) Depot supply activities. 

(4) Troop housing. 

(5) Transient quarters. 

(6) Hospital or medical facilities. 

(7) Other logistic and administrative serv- 
ices, other than depot maintenance. 

(c) Conditions on Obligation op Funds. — A 
contract entered into for a project pursuant to 
subsection (a) shall include the following provi- 
sions: 

(1) A statement that the obligation of the 
United States to make payments under the 
contract in any fiscal year is subject to appro- 
priations being provided specifically for that 
fiscal year and specifically for that project. 

(2) A commitment to obligate the necessary 
amount for each fiscal year covered by the 
contract when and to the extent that funds are 
appropriated for that project for that fiscal 
year. 

(3) A statement that such a commitment 
given under the authority of this section does 
not constitute an obligation of the United 
States. 

(d) Competitive Procedures.— Each contract 
entered into under this section shall be awarded 
through the use of competitive procedures as 
provided in chapter 137 of this title. In accord- 
ance with such procedures, the Secretary con- 
cerned shall solicit bids or proposals for a con- 
tract for each project that has been authorized 
by law. 

(e) Term of Contract.— A contract under this 
section may be for any period not in excess of 32 
years, excluding the period for construction. 

(f) Notice and Wait Requirements.— A con- 
tract may not be entered into under this section 
until — 

(1) the Secretary concerned submits to the 
appropriate committees of Congress, in writ- 
ing, a justification of the need for the facility 
for which the contract is to be awarded and an 
economic analysis (based upon accepted life 
cycle costing procedures) which demonstrates 
that the proposed contract is cost effective 
when compared with alternative means of fur- 
nishing the same facility; and 

(2) a period of 21 days has expired following 
the date on which the justification and the 
economic analysis are received by the com- 
mittees or, if over sooner, a period of 14 days 



has expired following the date on which a copy 
of the justification and economic analysis are 
provided in an electronic medium pursuant to 
section 480 of this title. 

(Added Pub. L. 99-167, title VIII, § 811(a), Dec. 3, 
1985, 99 Stat. 990; amended Pub. L. 99-661, div. A, 
title XIII, §1343(a)(20), div. B, title VII, §2711, 
Nov. 14, 1986, 100 Stat. 3994, 4041; Pub. L. 100-180, 
div. B, subdiv. 3, title I, § 2302(a), (b), Dec. 4, 1987, 
101 Stat. 1215; Pub. L. 100-456, div. B, title 
XXVIII, §2801, Sept. 29, 1988, 102 Stat. 2115; Pub. 
L. 101-189, div. B, title XXVIII, §2803, Nov. 29, 
1989, 103 Stat. 1647; Pub. L. 102-190, div. B, title 
XXVIII, § 2805(a)(1), Dec. 5, 1991, 105 Stat. 1537; 
Pub. L. 108-136, div. A, title X, §1031(a)(38), Nov. 
24, 2003, 117 Stat. 1601.) 

Amendments 

2003— Subsec. (f)(2). Pub. L. 108-136 struck out "cal- 
endar" after "21" and inserted before period at end "or, 
if over sooner, a period of 14 days has expired following 
the date on which a copy of the justification and eco- 
nomic analysis are provided in an electronic medium 
pursuant to section 480 of this title". 

1991 — Pub. L. 102-190 substituted section catchline for 
one which read "Test of long-term facilities contracts" 
and amended text generally, substituting present provi- 
sions for provisions authorizing contracts for construc- 
tion, management, and operation of facilities on or 
near military installations for the provision of certain 
enumerated activities or services, setting out proce- 
dures, terms, and other limits for such contracts, pro- 
viding that no more than 5 contracts may be entered 
into under this section other than contracts for child 
care centers, and providing that authority to enter into 
such contracts was to expire on Sept. 30, 1991. 

1989— Subsec. (a)(l)(B)(il). Pub. L. 101-189, §2803(1), 
substituted "Utilities, including' potable" for "Pota- 
ble". 

Subsec. (b). Pub. L. 101-189, §2803(2), substituted "ac- 
tivities and services described in clause (i) or (ii) of 
subsection (a)(1)(B)" for "child care centers". 

Subsec. (c). Pub. L. 101-189, §2803(3), substituted 
"1991" for "1989". 

1988— Subsec. (a)(3). Pub. L. 100-456 substituted "32" 
for "20". 

1987— Subsec. (a)(l)(B)(vi), (vii). Pub. L. 100-180, 
§ 2302(a), added cl. (vi) and redesignated former cl. (vi) 
as (vii). 

Subsec. (c). Pub. L. 100-180, § 2302(b), substituted 
"1989" for "1987". 

1986— Subsec. (a)(1). Pub. L. 99-661, §2711, amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: "The Secretary concerned may enter into a 
contract for the construction, management, and oper- 
ation of a facility on or near a military installation in 
the United States for the provision of child care serv- 
ices, waste water treatment, or depot supply activities 
in a case in which the Secretary concerned determines 
that the facility can be more efficiently and more eco- 
nomically provided under a long-term contract than by 
other appropriate means." 

Pub. L. 99-661, §1343(a)(20)(A), substituted "a con- 
tract" for "contracts", "a facility" for "facilities", "a 
military installation" for "military installations", "a 
case" for "cases", "facility" for "facilities", and "a 
long-term contract" for "long-term contracts" and in- 
serted a comma after "waste water treatment". 

Subsec. (a)(2). Pub. L. 99-661, § 1343(a)(20)(B), sub- 
stituted "this section" for "subsection (a)". 

Subsec. (a)(3). Pub. L. 99-661, §1343(a)(20)(C), sub- 
stituted "20" for "twenty". 

Subsec. (a)(4)(A). Pub. L. 99-661, § 1343(a)(20)(D), 
struck out "the" before "Congress". 

Subsec. (b). Pub. L. 99-661, § 1343(a)(20)(E), struck out 
"the authority of subsection (a) of" after "under". 
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Effective Date of 1991 Amendment 

Section 2805(b) of Pub. L. 102-190 provided that: "Sec- 
tion 2809 of title 10, United States Code, as amended by 
subsection (a), shall apply with respect to contracts en- 
tered into under that section on or after the date of the 
enactment of this Act [Dec. 5, 1991]." 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective Oct. 1, 1988, 
see section 2702 of Pub. L. 100-456, set out as a note 
under section 2391 of this title. 

Demonstration Program on Reduction in Long- 
Term Facility Maintenance Costs 

Pub. L. 107-107, div. B, title XXVIII, §2814, Dec. 28, 
2001, 115 Stat. 1310, as amended by Pub. L. 107-314, div. 
B, title XXVIII, §2813(a)-(d)(l), Dec. 2, 2002, 116 Stat. 
2709, 2710, provided that: 

"(a) Authority To Carry Out Program. — The Sec- 
retary of Defense or the Secretary of a military depart- 
ment may conduct a demonstration program to assess 
the feasibility and desirability of including facility 
maintenance requirements in construction contracts 
for military construction projects for the purpose of de- 
termining whether such requirements facilitate reduc- 
tions in the long-term facility maintenance costs of the 
military departments. 

"(b) Contracts. — (1) Not more than 12 contracts per 
military department may contain requirements re- 
ferred to in subsection (a) for the purpose of the dem- 
onstration program. 

"(2) The demonstration program may only cover con- 
tracts entered into on or after the date of the enact- 
ment of the Bob Stump National Defense Authorization 
Act for Fiscal Year 2003 [Pub. L. 107-314, approved Dec. 
2, 2002], except that the Secretary of the Army shall 
treat any contract containing requirements referred to 
in subsection (a) that was entered into under the au- 
thority in such subsection between that date and De- 
cember 28, 2001, as a contract for the purpose of the 
demonstration program. 

"(c) Effective Period of Requirements. — The effec- 
tive period of a requirement referred to in subsection 
(a) that is included in a contract for the purpose of the 
demonstration program may not exceed five years. 

"(d) Reporting Requirements.— Not later than Janu- 
ary 31, 2005, the Secretary of Defense shall submit to 
Congress a report on the demonstration program, in- 
cluding the following: 

"(1) A description of all contracts that contain re- 
quirements referred to in subsection (a) for the pur- 
pose of the demonstration program. 

"(2) An evaluation of the demonstration program 
and a description of the experience of the Secretary 
with respect to such contracts. 

"(3) Any recommendations, including recommenda- 
tions for the termination, continuation, or expansion 
of the demonstration program, that the Secretary 
considers appropriate. 

"(e) Expiration. — The authority under subsection (a) 
to include requirements referred to in that subsection 
in contracts under the demonstration program shall ex- 
pire on September 30, 2006. 

"(f) Funding. — Amounts authorized to be appro- 
priated for the military departments or defense-wide 
for a fiscal year for military construction shall be 
available for the demonstration program under this 
section in such fiscal year." 

[Pub. L. 107-314, div. B, title XXVIII, § 2813(d)(2), Dec. 
2, 2002, 116 Stat. 2710, provided that: "The amendment 
made by paragraph (1) [amending section 2814(f) of Pub. 
L. 107-107, set out above] shall not affect the availabil- 
ity for the purpose of the demonstration program under 
section 2814 of the Military Construction Authorization 
Act for Fiscal Year 2002, as amended by this section, of 
any amounts authorized to be appropriated before the 
date of the enactment of this Act [Dec. 2, 2002] for the 
Army for military construction that have been obli- 
gated for the demonstration program, but not ex- 
pended, as of that date."] 



Report 

Section 2302(c) of Pub. L. 100-180 directed each Sec- 
retary who has entered into a contract under this sec- 
tion to submit a report to Committees on Armed Serv- 
ices of Senate and House of Representatives by Feb. 15, 
1989, containing date and duration of, other party to, 
and nature of activities carried out under each such 
contract, and recommendations, and reasons therefor, 
concerning whether authority to enter into contracts 
under this section should be extended. 

[§2810. Repealed. Pub. L. 107-314, div. A, title III, 
§ 313(b), Dec. 2, 2002, 116 Stat. 2507] 

Section, added Pub. L. 99-499, title II, § 211(b)(1), Oct. 
17, 1986, 100 Stat. 1725, related to military construction 
projects for environmental response actions. 

§2811. Repair of facilities 

(a) Repairs Using Operations and Mainte- 
nance Funds.— Using funds available to the Sec- 
retary concerned for operation and mainte- 
nance, the Secretary concerned may carry out 
repair projects for an entire single-purpose facil- 
ity or one or more functional areas of a 
multipurpose facility. 

(b) Approval Required for Major Repairs.— 
A repair project costing more than $7,500,000 
may not be carried out under this section unless 
approved in advance by the Secretary con- 
cerned. In determining the total cost of a repair 
project, the Secretary shall include all phases of 
a multi-year repair project to a single facility. 
In considering a repair project for approval, the 
Secretary shall ensure that the project is con- 
sistent with force structure plans, that repair of 
the facility is more cost effective than replace- 
ment, and that the project is an appropriate use 
of operation and maintenance funds. 

(c) Prohibition on New Construction or Addi- 
tions. — Construction of new facilities or addi- 
tions to existing facilities may not be carried 
out under the authority of this section. 

(d) Congressional Notification.— When a de- 
cision is made to carry out a repair project 
under this section with an estimated cost in ex- 
cess of $7,500,000, the Secretary concerned shall 
submit to the appropriate committees of Con- 
gress a report containing — 

(1) the justification for the repair project 
and the current estimate of the cost of the 
project, including, in the case of a multi-year 
repair project to a single facility, the total 
cost of all phases of the project; 

(2) if the current estimate of the cost of the 
repair project exceeds 75 percent of the esti- 
mated cost of a military construction project 
to replace the facility, an explanation of the 
reasons why replacement of the facility is not 
in the best interest of the Government; and 

(3) a description of the elements of military 
construction, including the elements specified 
in section 2802(b) of this title, incorporated 
into the repair project. 

(e) Repair Project Defined. — In this section, 
the term "repair project" means a project to re- 
store a real property facility, system, or compo- 
nent to such a condition that it may effectively 
be used for its designated functional purpose. 

(Added Pub. L. 99-661, div. A, title III, § 315(a), 
Nov. 14, 1986, 100 Stat. 3854, §2810; renumbered 
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§2811, Pub. L. 100-26, § 7(e)(3), Apr. 21, 1987, 101 
Stat. 281; amended Pub. L. 103-337, dlv. B, title 
XXVIII, § 2801(a), Oct. 5, 1994, 108 Stat. 3050; Pub. 
L. 105-85, div. B, title XXVIII, §2802, Nov. 18, 
1997, 111 Stat. 1990; Pub. L. 108-375, div. B, title 
XXVIII, §2801, Oct. 28, 2004, 118 Stat. 2119; Pub. 
L. 111-84, div. B, title XXVIII, §2802, Oct. 28, 2009, 
123 Stat. 2661.) 

Amendments 

2009— Subsec. (d)(2), (3). Pub. L. 111-84 added pars. (2) 
and (3) and struck out former par. (2) which read as fol- 
lows: "the justification for carrying out the project 
under this section." 

2004— Subsec. (b). Pub. L. 108-375, § 2801(a), substituted 
"$7,500,000" for "$5,000,000". 

Subsec. (d). Pub. L. 108-375, § 2801(b), substituted 
"$7,500,000" for "$10,000,000" in introductory provisions. 

Subsec. (d)(1). Pub. L. 108-375, § 2801(c), inserted before 
semicolon ", including, in the case of a multi-year re- 
pair project to a single facility, the total cost of all 
phases of the project". 

1997— Subsecs. (d), (e). Pub. L. 105-85 added subsecs. 
(d) and (e). 

1994— Pub. L. 103-337 substituted "Repair" for "Ren- 
ovation" in section catchline and amended text gener- 
ally. Prior to amendment, text read as follows: 

"(a) The Secretary concerned may carry out renova- 
tion projects that combine maintenance, repair, and 
minor construction projects for an entire single-pur- 
pose facility, or one or more functional areas of a 
multipurpose facility, using funds available for oper- 
ations and maintenance. 

"(b) The amount obligated on such a renovation 
project may not exceed the maximum amount specified 
by law for a minor construction project under section 
2805 of this title. 

"(c) Construction of new facilities or additions to ex- 
isting facilities may not be carried out under the au- 
thority of this section." 

§ 2812. Lease-purchase of facilities 

(a) (1) The Secretary concerned may enter into 
an agreement with a private contractor for the 
lease of a facility of the kind specified in para- 
graph (2) if the facility is provided at the ex- 
pense of the contractor on a military installa- 
tion under the jurisdiction of the Department of 
Defense. 

(2) The facilities that may be leased pursuant 
to paragraph (1) sir© follows: 

(A) Administrative office facilities. 

(B) Troop housing facilities. 

(C) Energy production facilities. 

(D) Utilities, including potable and waste 
water treatment facilities. 

(E) Hospital and medical facilities. 

(F) Transient quarters. 

(G) Depot or storage facilities. 

(H) Child care centers. 

(I) Classroom and laboratories. 

(b) Leases entered into under subsection (a) — 

(1) may not exceed a term of 32 years; 

(2) shall provide that, at the end of the term 
of the lease, title to the leased facility shall 
vest in the United States; and 

(3) shall include such other terms and condi- 
tions as the Secretary concerned determines 
are necessary or desirable to protect the inter- 
ests of the United States. 

(c) (1) The Secretary concerned may not enter 
into a lease under this section until — 

(A) the Secretary submits to the appropriate 
committees of Congress a justification of the 



need for the facility for which the proposed 
lease is being entered into and an economic 
analysis (based upon accepted life-cycle cost- 
ing procedures) that demonstrates the cost ef- 
fectiveness of the proposed lease compared 
with a military construction project for the 
same facility; and 

(B) a period of 21 days has expired following 
the date on which the justification and eco- 
nomic analysis are received by the committees 
or, if over sooner, a period of 14 days has ex- 
pired following the date on which a copy of the 
justification and economic analysis are pro- 
vided in an electronic medium pursuant to 
section 480 of this title. 

(2) Each Secretary concerned may, under this 
section, enter into — 

(A) not more than three leases in fiscal year 
1990; and 

(B) not more than five leases in each of the 
fiscal years 1991 and 1992. 

(d) Each lease entered into under this section 
shall include a provision that the obligation of 
the United States to make payments under the 
lease in any fiscal year is subject to the avail- 
ability of appropriations for that purpose. 

(Added Pub. L. 101-189, div. B, title XXVIII, 
§ 2809(a), Nov. 29, 1989, 103 Stat. 1649; amended 
Pub. L. 101-510, div. B, title XXVIII, §2864, Nov. 
5, 1990, 104 Stat. 1806; Pub. L. 108-136, div. A, title 
X, §1031(a)(39), Nov. 24, 2003, 117 Stat. 1601.) 

Amendments 

2003— Subsec. (c)(1)(B). Pub. L. 108-136 inserted before 
period at end "or, if over sooner, a period of 14 days has 
expired following the date on which a copy of the jus- 
tification and economic analysis are provided in an 
electronic medium pursuant to section 480 of this 
title". 

1990— Subsec. (a)(2)(I). Pub. L. 101-510 added subpar. 
(I). 

§ 2813. Acquisition of existing facilities in lieu of 
authorized construction 

(a) Acquisition Authority. — Using funds ap- 
propriated for a military construction project 
authorized by law for a military installation, 
the Secretary of the military department con- 
cerned may acquire an existing facility (includ- 
ing the real property on which the facility is lo- 
cated) at or near the military installation in- 
stead of carrying out the authorized military 
construction project if the Secretary determines 
that — 

(1) the acquisition of the facility satisfies 
the requirements of the military department 
concerned for the authorized military con- 
struction project; and 

(2) it is in the best interests of the United 
States to acquire the facility instead of carry- 
ing out the authorized military construction 
project. 

(b) Modification or Conversion of Acquired 
Facility. — (1) As part of the acquisition of an 
existing facility under subsection (a), the Sec- 
retary of the military department concerned 
may carry out such modifications, repairs, or 
conversions of the facility as the Secretary con- 
siders to be necessary so that the facility satis- 
fies the requirements for which the military 
construction project was authorized. 
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(2) The costs of anticipated modifications, re- 
pairs, or conversions under paragraph. (1) are re- 
quired to remain within the authorized amount 
of the military construction project. The Sec- 
retary concerned shall consider such costs in de- 
termining whether the acquisition of an existing 
facility is — 

(A) more cost effective than carrying out the 
authorized military construction project; and 

(B) in the best interests of the United 
States. 

(c) Notice and Wait Requirements. — A con- 
tract may not be entered into for the acquisi- 
tion of a facility under subsection (a) until the 
Secretary concerned transmits to the appro- 
priate committees of Congress a written notifi- 
cation of the determination to acquire an exist- 
ing facility instead of carrying out the author- 
ized military construction project. The notifica- 
tion shall include the reasons for acquiring the 
facility. After the notification is transmitted, 
the Secretary may then enter into the contract 
only after the end of the 21-day period beginning 
on the date on which the notification is received 
by the committees or, if earlier, the end of the 
14-day period beginning on the date on which a 
copy of the report is provided in an electronic 
medium pursuant to section 480 of this title. 

(Added Pub. L. 103-160, div. B, title XXVIII, 
§ 2805(a)(1), Nov. 30, 1993, 107 Stat. 1886; amended 
Pub. L. 104-106, div. A, title XV, §1502(a)(25), 
Feb. 10, 1996, 110 Stat. 506; Pub. L. 108-136, div. A, 
title X, §1031(a)(40), Nov. 24, 2003, 117 Stat. 1601; 
Pub. L. 109-163, div. B, title XXVIII, § 2801(b), 
Jan. 6, 2006, 119 Stat. 3504.) 

Amendments 

2006— Subsec. (c). Pub. L. 109-163 substituted "21-day 
period" for "30-day period" and "14-day period" for "21- 
day period". 

2003— Subsec. (c). Pub. L. 108-136 struck out "the end 
of the 30-day period beginning' on the date" after 
"until" and inserted last sentence. 

1996— Subsec. (c). Pub. L. 104-106 substituted "appro- 
priate committees of Congress" for "Committees on 
Armed Services and the Committees on Appropriations 
of the Senate and House of Representatives". 

Effective Date 

Section 2805(b) of Pub. L. 103-160 provided that: "Sec- 
tion 2813 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to military con- 
struction projects authorized on or after the date of the 
enactment of this Act [Nov. 30, 1993]." 

§ 2814. Special authority for development of Ford 
Island, Hawaii 

(a) In General.— (1) Subject to paragraph (2), 
the Secretary of the Navy may exercise any au- 
thority or combination of authorities in this 
section for the purpose of developing or facili- 
tating the development of Ford Island, Hawaii, 
to the extent that the Secretary determines the 
development is compatible with the mission of 
the Navy. 

(2) The Secretary of the Navy may not exer- 
cise any authority under this section until — 

(A) the Secretary submits to the appropriate 
committees of Congress a master plan for the 
development of Ford Island, Hawaii; and 

(B) a period of 30 calendar days has elapsed 
following the date on which the notification is 
received by those committees. 



(b) Conveyance Authority. — (1) The Secretary 
of the Navy may convey to any public or private 
person or entity all right, title, and interest of 
the United States in and to any real property 
(including any improvements thereon) or per- 
sonal property under the jurisdiction of the Sec- 
retary in the State of Hawaii that the Secretary 
determines — 

(A) is excess to the needs of the Navy and all 
of the other armed forces; and 

(B) will promote the purpose of this section. 

(2) A conveyance under this subsection may 
include such terms and conditions as the Sec- 
retary considers appropriate to protect the in- 
terests of the United States. 

(c) Lease Authority. — (1) The Secretary of 
the Navy may lease to any public or private per- 
son or entity any real property or personal prop- 
erty under the jurisdiction of the Secretary in 
the State of Hawaii that the Secretary deter- 
mines — 

(A) is not needed for current operations of 
the Navy and all of the other armed forces; 
and 

(B) will promote the purpose of this section. 

(2) A lease under this subsection shall be sub- 
ject to section 2667(b)(1) of this title and may in- 
clude such other terms as the Secretary consid- 
ers appropriate to protect the interests of the 
United States. 

(3) A lease of real property under this sub- 
section may provide that, upon termination of 
the lease term, the lessee shall have the right of 
first refusal to acquire the real property covered 
by the lease if the property is then conveyed 
under subsection (b). 

(4) (A) The Secretary may provide property 
support services to or for real property leased 
under this subsection. 

(B) To the extent provided in appropriations 
Acts, any payment made to the Secretary for 
services provided under this paragraph shall be 
credited to the appropriation, account, or fund 
from which the cost of providing the services 
was paid. 

(d) Acquisition of Leasehold Interest by 
Secretary. — (1) The Secretary of the Navy may 
acquire a leasehold interest in any facility con- 
structed under subsection (f) as consideration 
for a transaction authorized by this section 
upon such terms as the Secretary considers ap- 
propriate to promote the purpose of this section. 

(2) The term of a lease under paragraph (1) 
may not exceed 10 years, unless the Secretary of 
Defense approves a term in excess of 10 years for 
purposes of this section. 

(3) A lease under this subsection may provide 
that, upon termination of the lease term, the 
United States shall have the right of first re- 
fusal to acquire the facility covered by the 
lease. 

(e) Requirement for Competition.— The Sec- 
retary of the Navy shall use competitive proce- 
dures for purposes of selecting the recipient of 
real or personal property under subsection (b) 
and the lessee of real or personal property under 
subsection (c). 

(f) Consideration. — (1) As consideration for 
the conveyance of real or personal property 
under subsection (b), or for the lease of real or 
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personal property under subsection (c), the Sec- 
retary of the Navy shall accept cash, real prop- 
erty, personal property, or services, or any com- 
bination thereof, in an aggregate amount equal 
to not less than the fair market value of the real 
or personal property conveyed or leased. 

(2) Subject to subsection (i), the services ac- 
cepted by the Secretary under paragraph (1) 
may include the following: 

(A) The construction or improvement of fa- 
cilities at Ford Island. 

(B) The restoration or rehabilitation of real 
property at Ford Island. 

(C) The provision of property support serv- 
ices for property or facilities at Ford Island. 

(g) Notice and Wait Requirements— The Sec- 
retary of the Navy may not carry out a trans- 
action authorized by this section until — 

(1) the Secretary submits to the appropriate 
committees of Congress a notification of the 
transaction, including — 

(A) a detailed description of the trans- 
action; and 

(B) a justification for the transaction 
specifying the manner in which the trans- 
action will meet the purposes of this section; 
and 

(2) a period of 30 calendar days has elapsed 
following the date on which the notification is 
received by those committees or, if earlier, a 
period of 20 days has elapsed from the date on 
which a copy of the notification is provided in 
an electronic medium pursuant to section 480 
of this title. 

(h) Ford Island Improvement Account.— (1) 
There is established on the books of the Treas- 
ury an account to be known as the "Ford Island 
Improvement Account". 

(2) There shall be deposited into the account 
the following amounts: 

(A) Amounts authorized and appropriated to 
the account. 

(B) Except as provided in subsection 
(c)(4)(B), the amount of any cash payment re- 
ceived by the Secretary for a transaction 
under this section. 

(i) Use of Account.— (1) Subject to paragraph 
(2), to the extent provided in advance in appro- 
priations Acts, funds in the Ford Island Im- 
provement Account may be used as follows: 

(A) To carry out or facilitate the carrying 
out of a transaction authorized by this sec- 
tion. 

(B) To carry out improvements of property 
or facilities at Ford Island. 

(C) To obtain property support services for 
property or facilities at Ford Island. 

(2) To extent that the authorities provided 
under subchapter IV of this chapter are avail- 
able to the Secretary of the Navy, the Secretary 
may not use the authorities in this section to 
acquire, construct, or improve family housing 
units, military unaccompanied housing units, or 
ancillary supporting facilities related to mili- 
tary housing. 

(3) (A) The Secretary may transfer funds from 
the Ford Island Improvement Account to the 
following funds: 

(i) The Department of Defense Family Hous- 
ing Improvement Fund established by section 
2883(a)(1) of this title. 



(ii) The Department of Defense Military Un- 
accompanied Housing Improvement Fund es- 
tablished by section 2883(a)(2) of this title. 

(B) Amounts transferred under subparagraph 
(A) to a fund referred to in that subparagraph 
shall be available in accordance with the provi- 
sions of section 2883 of this title for activities 
authorized under subchapter IV of this chapter 
at Ford Island. 

(j) Inapplicability of Certain Property 
Management Laws. — Except as otherwise pro- 
vided in this section, transactions under this 
section shall not be subject to the following: 

(1) Sections 2667 and 2696 of this title. 

(2) Section 501 of the McKinney-Vento 
Homeless Assistance Act (42 U.S.C. 11411). 

(3) Subchapter II of chapter 5 and sections 
541-555 of title 40. 

(k) Scoring. — Nothing in this section shall be 
construed to waive the applicability to any lease 
entered into under this section of the budget 
scorekeeping guidelines used to measure compli- 
ance with the Balanced Budget and Emergency 
Deficit Control Act of 1985. 

(I) Property Support Service Defined.— In 
this section, the term 'property support service' 
means the following: 

(1) Any utility service or other service listed 
in section 2686(a) of this title. 

(2) Any other service determined by the Sec- 
retary to be a service that supports the oper- 
ation and maintenance of real property, per- 
sonal property, or facilities. 

(Added Pub. L. 106-65, div. B, title XXVIII, 
§ 2802(a)(1), Oct. 5, 1999, 113 Stat. 845; amended 
Pub. L. 106-398, §1 [[div. A], title X, §1087(a)(16)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-291; Pub. L. 
107-107, div. A, title X, § 1048(d)(1), Dec. 28, 2001, 
115 Stat. 1227; Pub. L. 107-217, §3(b)(18), Aug. 21, 
2002, 116 Stat. 1296; Pub. L. 111-383, div. B, title 
XXVIII, § 2803(c), Jan. 7, 2011, 124 Stat. 4459.) 

References in Text 

The Balanced Budget and Emergency Deficit Control 
Act of 1985, referred to in subsec. (k), is title II of Pub. 
L. 99-177, Dec. 12, 1985, 99 Stat. 1038, as amended, which 
enacted chapter 20 (§900 et seq.) and sections 654 to 656 
of Title 2, The Congress, amended sections 602, 622, 631 
to 642, and 651 to 653 of Title 2, sections 1104 to 1106, and 
1109 of Title 31, Money and Finance, and section 911 of 
Title 42, The Public Health and Welfare, repealed sec- 
tion 661 of Title 2, enacted provisions set out as notes 
under section 900 of Title 2 and section 911 of Title 42, 
and amended provisions set out as a note under section 
621 of Title 2. For complete classification of this Act to 
the Code, see Short Title note set out under section 900 
of Title 2 and Tables. 

Amendments 

2011— Subsec. (g)(2). Pub. L. 111-383 inserted before pe- 
riod at end "or, if earlier, a period of 20 days has 
elapsed from the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

2002— Subsec. (j)(3). Pub. L. 107-217 substituted "Sub- 
chapter II of chapter 5 and sections 541-555 of title 40" 
for "Sections 202 and 203 of the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. 483, 484)". 

2001— Subsec. (j)(2). Pub. L. 107-107 substituted 
"McKinney-Vento Homeless Assistance Act" for 
"Stewart B. McKinney Homeless Assistance Act". 

2000— Subsec. (k). Pub. L. 106-398 inserted "and" after 
"Balanced Budget". 
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[§2815. Repealed. Pub. L. 112-81, div. A, title X, 
§ 1061(23)(A), Dec. 31, 2011, 125 Stat. 1584] 

Section, added Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2801(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-412; amended Pub. L. 107-314, div. A, title X, 
§1062(a)(14), Dec. 2, 2002, 116 Stat. 2650, related to annual 
evaluation of joint use military construction projects. 

SUBCHAPTER II— MILITARY FAMILY 
HOUSING 

Sec. 

2821. Requirement for authorization of appropria- 

tions for construction and acquisition of 
military family housing. 

2822. Requirement for authorization of number of 

family housing units. 
[2823. Repealed.] 

2824. Authorization for acquisition of existing fam- 

ily housing in lieu of construction. 

2825. Improvements to family housing units. 

2826. Military family housing: local comparability 

of room patterns and floor areas. 

2827. Relocation of military family housing units. 

2828. Leasing of military family housing. 

2829. Multi-year contracts for supplies and serv- 

ices. 

2830. Occupancy of substandard family housing 

units. 

2831. Military family housing management ac- 

count. 

2832. Homeowners assistance program. 

2833. Family housing support. 

2834. Participation in Department of State housing 

pools. 

2835. Long-term leasing of military family housing 

to be constructed. 
2835a. Use of military family housing constructed 
under build and lease authority to house 
other members. 

2836. Military housing rental guarantee program. 

2837. Limited partnerships with private developers 

of housing. 

2838. Leasing of military family housing to Sec- 

retary of Defense. 

Amendments 

2008— Pub. L. 110-417, div. B, title XXVIII, §§ 2803(b), 
2804(b), Oct. 14, 2008, 122 Stat. 4720, 4721, added items 
2835a and 2838. 

2006— Pub. L. 109-364, div. B, title XXVIII, § 2803(b), 
Oct. 17, 2006, 120 Stat. 2467, struck out item 2823 "Deter- 
mination of availability of suitable alternative housing 
for acquisition in lieu of construction of new family 
housing". 

2000— Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2803(a)(2)], Oct. 30, 2000, 114 Stat. 1654, 1654A-^13, sub- 
stituted "Military family housing: local comparability 
of room patterns and floor areas" for "Limitations on 
space by pay grade" in item 2826. 

1994— Pub. L. 103-337, div. B, title XXVIII, § 2803(b), 
Oct. 5, 1994, 108 Stat. 3053, added item 2837. 

1991— Pub. L. 102-190, div. B, title XXVIII, §§ 2806(a)(2), 
2809(a)(2), Dec. 5, 1991, 105 Stat. 1540, 1543, added items 
2835 and 2836. 

1985— Pub. L. 99-167, title VIII, §§ 804(b)(2), 808(b), Dec. 
3, 1985, 99 Stat. 987, 989, added items 2833 and 2834. 

§2821. Requirement for authorization of appro- 
priations for construction and acquisition of 
military family housing 

(a) Except as provided in subsection (b), funds 
may not be appropriated for the construction, 
acquisition, leasing, addition, extension, expan- 
sion, alteration, relocation, or operation and 
maintenance of family housing under the juris- 
diction of the Department of Defense unless the 



appropriation of such funds has been authorized 
by law. 

(b) In addition to the funds authorized to be 
appropriated by law in any fiscal year for the 
purposes described in subsection (a), there are 
authorized to be appropriated such additional 
sums as may be necessary for increases in sal- 
ary, pay, retirement, and other employee bene- 
fits authorized by law for civilian employees of 
the Department of Defense whose compensation 
is provided for by funds appropriated for the 
purposes described in such subsection. 

(c) Amounts authorized by law for construc- 
tion of military family housing units include 
amounts for (1) site preparation (including dem- 
olition), (2) installation of utilities, (3) ancillary 
supporting facilities, (4) shades, screens, ranges, 
refrigerators, and all other equipment and fix- 
tures installed in such units, and (5) construc- 
tion supervision, inspection, and overhead. 

(d) Amounts authorized by law for construc- 
tion and acquisition of military family housing 
and facilities include amounts for — 

(1) minor construction; 

(2) improvements to existing military family 
housing units and facilities; 

(3) relocation of military family housing 
units under section 2827 of this title; and 

(4) architectural and engineering services 
and construction design. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 157; amended Pub. L. 99-145, title XIII, 
§1303(a)(18), Nov. 8, 1985, 99 Stat. 739; Pub. L. 
99-167, title VIII, § 804(a), Dec. 3, 1985, 99 Stat. 
987.) 

Amendments 

1985— Subsec. (b). Pub. L. 99-145 substituted "such 
subsection" for "such paragraph". 

Subsec. (d). Pub. L. 99-167 added subsec. (d). 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Repair and Maintenance of Family Housing Units 

Pub. L. 112-74, div. H, title I, §121, Dec. 23, 2011, 125 
Stat. 1144, provided that: "Notwithstanding any other 
provision of law, funds made available in this title [see 
Tables for classification] for operation and mainte- 
nance of family housing shall be the exclusive source of 
funds for repair and maintenance of all family housing 
units, including general or flag officer quarters: Pro- 
vided, That not more than $35,000 per unit may be spent 
annually for the maintenance and repair of any general 
or flag officer quarters without 30 days prior notifica- 
tion, or 14 days for a notification provided in an elec- 
tronic medium pursuant to sections 480 and 2883 of title 
10, United States Code, to the Committees on Appro- 
priations of both Houses of Congress, except that an 
after-the-fact notification shall be submitted if the 
limitation is exceeded solely due to costs associated 
with environmental remediation that could not be rea- 
sonably anticipated at the time of the budget submis- 
sion: Provided further, That the Under Secretary of De- 
fense (Comptroller) is to report annually to the Com- 
mittees on Appropriations of both Houses of Congress 
all operation and maintenance expenditures for each 
individual general or flag officer quarters for the prior 
fiscal year." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 111-117, div. E, title I, §123, Dec. 16, 2009, 123 
Stat. 3295. 
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Pub. L. 110-329, div. E, title I, §123, Sept. 30, 2008, 122 
Stat. 3700. 

Pub. L. 110-161, div. I, title I, §123, Dec. 26, 2007, 121 
Stat. 2261. 

Pub. L. 109-114, title I, §124, Nov. 30, 2005, 119 Stat. 
2380, as amended by Pub. L. 109-148, div. B, title V, 
§5013, Dec. 30, 2005, 119 Stat. 2815. 

Pub. L. 108-324, div. A, §124, Oct. 13, 2004, 118 Stat. 
1228. 

Pub. L. 108-132, §125, Nov. 22, 2003, 117 Stat. 1382. 
Pub. L. 107-249, § 127, Oct. 23, 2002, 116 Stat. 1586. 
Pub. L. 107-64, §127, Nov. 5, 2001, 115 Stat. 482. 
Pub. L. 106-246, div. A, §127, July 13, 2000, 114 Stat. 
518. 

Pub. L. 106-52, §128, Aug. 17, 1999, 113 Stat. 267. 

Pilot Program for Military Family Housing 

Pub. L. 100-180, div. B, subdiv. 3, title II, §2321, Dec. 
4, 1987, 101 Stat. 1218, required Secretary of Defense, 
using $1,000,000 of funds appropriated pursuant to au- 
thorization in subsection (a)(10)(B) of section 2145 of 
Pub. L. 100-180, to establish and carry out, during fiscal 
years 1988, 1989, and 1990, a pilot program for purpose of 
assisting units of general local government to increase 
amount of affordable family housing available to mili- 
tary personnel; required Secretary, establishing and 
carrying out such programs, to select at least five units 
of general local government severely impacted by pres- 
ence of military bases and personnel; set forth criteria 
for selection of units of general local government, au- 
thority to make grants, cooperative agreements, etc., 
and uses of available funds; and required Secretary to 
report to Committees on Armed Services of Senate and 
House no later than Mar. 15 of 1988, 1989, 1990, and 1991 
with respect to activities carried out under this sec- 
tion. 

Military Housing Rental Guarantee Program 

Pub. L. 98-115, title VIII, §802, Oct. 11, 1983, 97 Stat. 

783, as amended by Pub. L. 98-407, title VIII, § 806(b), 
Aug. 28, 1984, 98 Stat. 1521; Pub. L. 99-167, title VIII, 
§ 801(a), Dec. 3, 1985, 99 Stat. 985; Pub. L. 99-661, div. B, 
title VII, § 2713(a), Nov. 14, 1986, 100 Stat. 4042; Pub. L. 
100-180, div. B, subdiv. 3, title I, §2307, Dec. 4, 1987, 101 
Stat. 1216; Pub. L. 101-189, div. B, title XXVIII, §2801, 
Nov. 29, 1989, 103 Stat. 1646; Pub. L. 101-510, div. B, title 
XXVIII, §2811, Nov. 5, 1990, 104 Stat. 1788, provided for 
agreements and contracts relating to military housing 
rental guarantee program, prior to repeal by Pub. L. 
102-190, div. B, title XXVIII, § 2809(b), (c), Dec. 5, 1991, 
105 Stat. 1543, such repeal not to affect the validity of 
any contract entered into before Dec. 5, 1991, under sec- 
tion 802 of Pub. L. 98-115 as in effect on Dec. 4, 1991. See 
section 2836 of this title. 

Family Housing Constructed Overseas 

Pub. L. 98-115, title VIII, §803, Oct. 11, 1983, 97 Stat. 

784, as amended by Pub. L. 98-407, title VIII, §812, Aug. 
28, 1984, 98 Stat. 1524; Pub. L. 101-510, div. A, title XIII, 
§ 1302(f), Nov. 5, 1990, 104 Stat. 1669, provided that any 
contract entered into for the construction of military 
family housing for the Department of Defense in a for- 
eign country was to require the use of housing fab- 
ricated in the United States by a United States con- 
tractor or, in the case of concrete housing, the use of 
housing produced in a plant that was fabricated in the 
United States by a United States company, and for 
which the materials, fixtures, and equipment used in 
the construction (other than cement, sand, and aggre- 
gates) were manufactured in the United States, prior to 
repeal by Pub. L. 107-314, div. B, title XXVIII, §2804, 
Dec. 2, 2002, 116 Stat. 2705. 

§2822. Requirement for authorization of number 
of family housing units 

(a) Except as otherwise provided in subsection 
(b) or as otherwise authorized by law, the Sec- 
retary concerned may not construct or acquire 



military family housing units unless the number 
of units to be constructed or acquired has been 
specifically authorized by law. 

(b) Subsection (a) does not apply to the follow- 
ing: 

(1) Housing units acquired under section 404 
of the Housing Amendments of 1955 (42 U.S.C. 
1594a). 

(2) Housing units leased under section 2828 of 
this title. 

(3) Housing units acquired under the Home- 
owners Assistance Program referred to in sec- 
tion 2832 of this title. 

(4) Housing units acquired without consider- 
ation. 

(5) Replacement housing units constructed 
under section 2825(c) of this title. 

(6) Housing units constructed or provided 
under section 2869 of this title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 158; amended Pub. L. 98-525, title XIV, 
§1405(44), Oct. 19, 1984, 98 Stat. 2625; Pub. L. 
100-180, div. B, subdiv. 3, title I, §2308, Dec. 4, 
1987, 101 Stat. 1216; Pub. L. 101-510, div. A, title 
XIII, §1301(17), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 
102-25, title VII, §701(j)(9), Apr. 6, 1991, 105 Stat. 
116; Pub. L. 102-484, div. B, title XXVIII, § 2802(b), 
Oct. 23, 1992, 106 Stat. 2606; Pub. L. 108-136, div. 
B, title XXVIII, § 2805(b), Nov. 24, 2003, 117 Stat. 
1721.) 

Amendments 

2003— Subsec. (b)(6). Pub. L. 108-136 added par. (6). 
1992— Subsec. (b)(5). Pub. L. 102-484 added par. (5). 
1991— Subsec. (b)(4). Pub. L. 102-25 realigned margin of 
par. (4). 

1990— Subsec. (b)(4). Pub. L. 101-510 amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"Housing units acquired without consideration, if — 

"(A) the Secretary concerned provides to the appro- 
priate committees of Congress written notification of 
the facts concerning the proposed acquisition; and 

"(B) a period of 21 days elapses after the notifica- 
tion is received by those committees." 
1987— Subsec. (b)(4). Pub. L. 100-180 added par. (4). 
1984— Subsec. (b)(3). Pub. L. 98-525 substituted "sec- 
tion 2832" for "section 2833". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

[§2823. Repealed. Pub. L. 109-364, div. B, title 
XXVIII, § 2803(a), Oct. 17, 2006, 120 Stat. 2467] 

Section, added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 158; amended Pub. L. 105-85, div. A, title X, 
§ 1041(b), Nov. 18, 1997, 111 Stat. 1885, related to deter- 
mination of availability of suitable alternative housing 
for acquisition in lieu of construction of new family 
housing. 

§ 2824. Authorization for acquisition of existing 
family housing in lieu of construction 

(a) In lieu of constructing any family housing 
units authorized by law to be constructed, the 
Secretary concerned may acquire sole interest 
in existing family housing units that are pri- 
vately owned or that are held by the Depart- 
ment of Housing and Urban Development, except 
that in foreign countries the Secretary con- 
cerned may acquire less than sole interest in ex- 
isting family housing units. 
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(b) When authority provided by law to con- 
struct military family housing units is used to 
acquire existing family housing units under sub- 
section (a), the authority includes authority to 
acquire interests in land. 

(c) The net floor area of a family housing unit 
acquired under the authority of this section may 
not exceed the applicable limitation specified in 
section 2826 of this title. The Secretary con- 
cerned may waive the limitation set forth in the 
preceding sentence to family housing units ac- 
quired under this section during the five-year 
period beginning on February 10, 1996. 

(d) Family housing units may not be acquired 
under this section through the exercise of emi- 
nent domain authority. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 159; amended Pub. L. 104-106, div. B, title 
XXVIII, §2813, Feb. 10, 1996, 110 Stat. 553; Pub. L. 
104-201, div. A, title X, §1074(a)(17), Sept. 23, 1996, 
110 Stat. 2659.) 

Amendments 

1996— Subsec. (c). Pub. L. 104-201 substituted "Feb- 
ruary 10, 1996" for "the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1996". 

Pub. L. 104-106 inserted at end "The Secretary con- 
cerned may waive the limitation set forth in the pre- 
ceding sentence to family housing units acquired under 
this section during the five-year period beginning on 
the date of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 1996." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2825. Improvements to family housing units 

(a) (1) Authority provided by law to improve 
existing military family housing units and an- 
cillary family housing support facilities is au- 
thority to make alterations, additions, expan- 
sions, and extensions. 

(2) In this section, the term "improvement" 
includes rehabilitation of a housing unit and 
major maintenance or repair work to be accom- 
plished concurrently with an improvement 
project. Such term does not include day-to-day 
maintenance and repair work. 

(b) (1) Funds may not be expended for the im- 
provement of any single family housing unit, or 
for the improvement of two or more housing 
units that are to be converted into or are to be 
used as a single family housing unit, if the cost 
per unit of such improvement will exceed (A) 
$50,000 multiplied by the area construction cost 
index as developed by the Department of De- 
fense for the location concerned at the time of 
contract award, or (B) in the case of improve- 
ments necessary to make the unit suitable for 
habitation by a handicapped person, $60,000 mul- 
tiplied by such index. The Secretary concerned 
may waive the limitations contained in the pre- 
ceding sentence if such Secretary determines 
that, considering the useful life of the structure 
to be improved and the useful life of a newly 
constructed unit and the cost of construction 
and of operation and maintenance of each kind 
of unit over its useful life, the improvement will 
be cost-effective. If the Secretary concerned 



makes a determination under the preceding sen- 
tence with respect to an improvement, the waiv- 
er under that sentence with respect to that im- 
provement may take effect only after the Sec- 
retary transmits a notice of the proposed waiv- 
er, together with an economic analysis dem- 
onstrating that the improvement will be cost ef- 
fective, to the appropriate committees of Con- 
gress and a period of 21 days has elapsed after 
the date on which the notification is received by 
those committees or, if over sooner, a period of 
14 days has elapsed after the date on which a 
copy of the notice is provided in an electronic 
medium pursuant to section 480 of this title. 

(2) In determining the applicability of the lim- 
itation contained in paragraph (1), the Secretary 
concerned shall include as part of the cost of the 
improvement of the unit or units concerned the 
following: 

(A) The cost of major maintenance or repair 
work undertaken in connection with the im- 
provement. 

(B) Any cost, other than the cost of activi- 
ties undertaken beyond a distance of five feet 
from the unit or units concerned, in connec- 
tion with — 

(i) the furnishing of electricity, gas, water, 
and sewage disposal; 

(ii) the construction or repair of roads, 
drives, and walks; and 

(iii) grading and drainage work. 

(3) In determining the applicability of the lim- 
itation contained in paragraph (1), the Secretary 
concerned shall not include as part of the cost of 
the improvement of the unit or units concerned 
the following: 

(A) The cost of the installation of commu- 
nications, security, or antiterrorism equip- 
ment required by an occupant of the unit or 
units to perform duties assigned to the occu- 
pant as a member of the armed forces. 

(B) The cost of the maintenance or repair of 
equipment described in subparagraph (A) in- 
stalled for the purpose specified in such sub- 
paragraph. 

(4) The limitation contained in the first sen- 
tence of paragraph (1) does not apply to a 
project for the improvement of a family housing 
unit or units referred to in that sentence if the 
project (including the amount requested for the 
project) is identified in the budget materials 
submitted to Congress by the Secretary of De- 
fense in connection with the submission to Con- 
gress of the budget for a fiscal year pursuant to 
section 1105 of title 31. 

(c)(1) The Secretary concerned may construct 
replacement military family housing units in 
lieu of improving existing military family hous- 
ing units if — 

(A) the improvement of the existing housing 
units has been authorized by law; and 

(B) the Secretary determines that the im- 
provement project is no longer cost-effective 
after a review of post-design or bid cost esti- 
mates. 

(2) The amount that may be expended to con- 
struct replacement military family housing 
units under this subsection may not exceed the 
amount that is otherwise available to carry out 
the previously authorized improvement project. 
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(d) This section does not apply to projects au- 
thorized for restoration or replacement of hous- 
ing units that have been damaged or destroyed. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 159; amended Pub. L. 99-661, div. B, title 
VII, § 2702(c), Nov. 14, 1986, 100 Stat. 4040; Pub. L. 
100-26, §7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub. 
L. 100-180, div. B, subdiv. 3, title I, §2305, Dec. 4, 
1987, 101 Stat. 1215; Pub. L. 101-189, div. B, title 
XXVIII, §2804, Nov. 29, 1989, 103 Stat. 1647; Pub. 
L. 101-510, div. B, title XXVIII, §2812, Nov. 5, 
1990, 104 Stat. 1788; Pub. L. 102-484, div. B, title 
XXVIII, § 2802(a), Oct. 23, 1992, 106 Stat. 2605; 
Pub. L. 103-337, div. B, title XXVIII, §2802, Oct. 
5, 1994, 108 Stat. 3050; Pub. L. 104-106, div. A, title 
XV, §1502(a)(26), Feb. 10, 1996, 110 Stat. 506; Pub. 
L. 104-201, div. B, title XXVIII, §2803, Sept. 23, 
1996, 110 Stat. 2788; Pub. L. 106-398, §1 [div. B, 
title XXVIII, §2802], Oct. 30, 2000, 114 Stat. 1654, 
1654A-413; Pub. L. 108-136, div. A, title X, 
§1031(a)(41), Nov. 24, 2003, 117 Stat. 1601; Pub. L. 
112-81, div. A, title X, §1061(24), Dec. 31, 2011, 125 
Stat. 1584.) 

Amendments 

2011— Subsec. (c)(1). Pub. L. 112-81 inserted "and" at 
end of subpar. (A), substituted period for semicolon at 
end of subpar. (B), and struck out subpars. (C) and (D), 
which read as follows: 

"(C) the Secretary submits to the committees re- 
ferred to in subsection (b)(1) a notice containing — 

"(i) an economic analysis demonstrating' that the 
improvement project would exceed 70 percent of the 
cost of constructing replacement housing units in- 
tended for members of the armed forces in the same 
pay grade or grades as those members who occupy the 
existing housing units; and 

"(ii) if the replacement housing units are intended 
for members of the armed forces in a different pay 
grade or grades, a justification of the need for the re- 
placement housing units based upon the long-term re- 
quirements of the armed forces in the location con- 
cerned; and 

"(D) a period of 21 days elapses after the date on 
which the Secretary submits the notice required by 
subparagraph (C) or, if over sooner, a period of 14 days 
elapses after the date on which a copy of the notice is 
provided in an electronic medium pursuant to section 
480 of this title." 

2003— Subsec. (b)(1). Pub. L. 108-136, § 1031(a)(41)(A), 
struck out "(i)" before "such Secretary determines" 
and substituted period and last sentence for ", and (ii) 
a period of 21 days elapses after the date on which the 
appropriate committees of Congress receive a notice 
from such Secretary of the proposed waiver, together 
with an economic analysis demonstrating that the im- 
provement will be cost effective.". 

Subsec. (c)(1)(D). Pub. L. 108-136, § 1031(a)(41)(B), in- 
serted before period at end "or, if over sooner, a period 
of 14 days elapses after the date on which a copy of the 
notice is provided in an electronic medium pursuant to 
section 480 of this title". 

2000— Subsec. (b)(3), (4). Pub. L. 106-398 added par. (3) 
and redesignated former par. (3) as (4). 

1996— Subsec. (a)(2). Pub. L. 104-201, § 2803(a), inserted 
"major" before "maintenance or repair" and "Such 
term does not include day-to-day maintenance and re- 
pair work." at end. 

Subsec. (b)(1). Pub. L. 104-106 substituted "appro- 
priate committees of Congress" for "Committees on 
Armed Services and the Committees on Appropriations 
of the Senate and of the House of Representatives". 

Subsec. (b)(2). Pub. L. 104-201, § 2803(b), added par. (2) 
and struck out former par. (2) which read as follows: 
"In determining the applicability of the limitation con- 
tained in paragraph (1), there shall be included as part 



of the cost of the improvement the cost of repairs 
undertaken in connection with the improvement and 
any cost in connection with (A) the furnishing of elec- 
tricity, gas, water and sewage disposal, (B) the con- 
struction or repair of roads and walks, and (C) grading 
and drainage work." 

1994— Subsec. (b)(3). Pub. L. 103-337 added par. (3). 

1992— Subsecs. (c), (d). Pub. L. 102-484 added subsec. 
(c) and redesignated former subsec. (c) as (d). 

1990— Subsec. (b)(1). Pub. L. 101-510 substituted 
"$50,000" for "$40,000" in cl. (A) and inserted at end sen- 
tence authorizing Secretary concerned to waive limita- 
tions contained in preceding sentence. 

1989— Subsec. (b)(1). Pub. L. 101-189 inserted "(A)" 
after "will exceed" and added cl. (B). 

1987— Subsec. (a)(2). Pub. L. 100-26 inserted "the 
term" after "In this section,". 

Subsec. (b)(1). Pub. L. 100-180 substituted "$40,000" for 
"$30,000". 

1986— Subsec. (b)(1). Pub. L. 99-661 substituted 
"$30,000" for "an amount specified by law for such pur- 
pose". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Provision of Adequate Storage Space To Secure 
Personal Property Outside of Assigned Military 
Family Housing Unit 

Pub. L. 109-364, div. A, title III, §362, Oct. 17, 2006, 120 
Stat. 2167, provided that: "The Secretary of a military 
department shall ensure that a member of the Armed 
Forces under the jurisdiction of the Secretary who oc- 
cupies a unit of military family housing is provided 
with adequate storage space to secure personal prop- 
erty that the member is unable to secure within the 
unit whenever — 

"(1) the member is assigned to duty in an area for 
which special pay under section 310 of title 37, United 
States Code, is available and the assignment is pursu- 
ant to orders specifying an assignment of 180 days or 
more; and 

"(2) the dependents of the member who otherwise 
occupy the unit of military family housing are absent 
from the unit for more than 30 consecutive days dur- 
ing the period of the assignment of the member." 

Initial Establishment of Certain Amounts 
Required To Be Specified by Law 

Maximum amount of $30,000 per unit for an improve- 
ment project for family housing units under this sec- 
tion during the period beginning Oct. 1, 1982, and end- 
ing on the date of the enactment of the Military Con- 
struction Authorization Act for fiscal year 1984 or Oct. 
1, 1983, whichever is later, see section 11(3) of Pub. L. 
97-214, set out as a note under section 2828 of this title. 

§ 2826. Military family housing: local comparabil- 
ity of room patterns and floor areas 

(a) Local Comparability.— In the construc- 
tion, acquisition, and improvement of military 
family housing, the Secretary concerned shall 
ensure that the room patterns and floor areas of 
military family housing in a particular locality 
(as designated by the Secretary concerned for 
purposes of this section) are similar to room 
patterns and floor areas of similar housing in 
the private sector in that locality. 

(b) Requests for Authority for Military 
Family Housing.— (1) In submitting to Congress 
a request for authority to carry out the con- 
struction, acquisition, or improvement of mili- 
tary family housing, the Secretary concerned 
shall include in the request information on the 
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net floor area of each unit of military family 
housing to be constructed, acquired, or im- 
proved under the authority. 

(2) In this subsection, the term "net floor 
area", in the case of a military family housing 
unit, means the total number of square feet of 
the floor space inside the exterior walls of the 
unit, excluding the floor area of an unfinished 
basement, an unfinished attic, a utility space, a 
garage, a carport, an open or insect-screened 
porch, a stairwell, and any space used for a 
solar-energy system. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 159; amended Pub. L. 100-26, §7(k)(3), Apr. 
21, 1987, 101 Stat. 284; Pub. L. 102-190, div. B, title 
XXVIII, §2808, Dec. 5, 1991, 105 Stat. 1540; Pub. L. 
104-106, div. B, title XXVIII, §§2814, 2815, Feb. 10, 
1996, 110 Stat. 553; Pub. L. 104-201, div. A, title X, 
§1074(a)(17), Sept. 23, 1996, 110 Stat. 2659; Pub. L. 
106-398, §1 [div. B, title XXVIII, § 2803(a)(1)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-413.) 

Amendments 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, section consisted 
of subsecs. (a) to (i) which limited the net floor area al- 
lowed in the construction, acquisition, and improve- 
ment of military family housing units. 

1996— Subsec. (e). Pub. L. 104-106, §2814, struck out at 
end "The authority provided by this subsection shall 
expire on September 30, 1994." 

Subsec. (i). Pub. L. 104-106, §2815, added subsec. (i). 

Subsec. (i)(l). Pub. L. 104-201 substituted "February 
10, 1996" for "the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 1996". 

1991— Subsecs. (d) to (h). Pub. L. 102-190 added sub- 
secs. (d) and (e) and redesignated former subsecs. (d) to 
(f) as (f) to (h), respectively. 

1987— Subsec. (f). Pub. L. 100-26 Inserted "the term" 
after "In this section,". 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [div. B, title XXVIII, §2803(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-413, provided that: 

"(1) The amendments made by subsection (a) [amend- 
ing this section] shall take effect on October 1, 2001, but 
the Secretary of Defense shall anticipate the require- 
ments of section 2826 of title 10, United States Code, as 
added by such subsection, when preparing the budget 
request for new construction, acquisition, or improve- 
ment of military family housing for fiscal year 2002. 

"(2) Section 2826 of title 10, United States Code, as in 
effect on September 30, 2001, shall continue to apply 
with respect to the construction, acquisition, or im- 
provement of military family housing commenced on 
or before that date." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2827. Relocation of military family housing 
units 

(a) Subject to subsection (b), the Secretary 
concerned may relocate existing military family 
housing units from any location where the num- 
ber of such units exceeds requirements for mili- 
tary family housing to any military installation 
where there is a housing shortage. 

(b) A contract to carry out a relocation of 
military family housing units under subsection 
(a) may not be awarded until (1) the Secretary 
concerned has notified the appropriate commit- 



tees of Congress of the proposed new locations of 
the housing units to be relocated and the esti- 
mated cost of and source of funds for the reloca- 
tion, and (2) a period of 21 days has elapsed after 
the notification has been received by those com- 
mittees or, if over sooner, a period of 14 days has 
elapsed after the date on which a copy of the no- 
tification is provided in an electronic medium 
pursuant to section 480 of this title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 160; amended Pub. L. 108-136, div. A, title 
X, §1031(a)(42), Nov. 24, 2003, 117 Stat. 1602.) 

Amendments 

2003— Subsec. (b)(2). Pub. L. 108-136 inserted before pe- 
riod at end "or, if over sooner, a period of 14 days has 
elapsed after the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2828. Leasing of military family housing 

(a) (1) Subject to paragraph (2), the Secretary 
of the military department concerned may lease 
housing facilities at or near a military installa- 
tion in the United States, Puerto Rico, or Guam 
for assignment, without rental charge, as family 
housing to members of the armed forces and for 
assignment, with fair market rental charge, as 
family housing to civilian employees of the De- 
partment of Defense stationed at such installa- 
tion. 

(2) A lease may only be made under paragraph 
(1) if the Secretary concerned finds that there is 
a shortage of adequate housing at or near such 
military installation and that — 

(A) the requirement for such housing is tem- 
porary; 

(B) leasing would be more cost effective than 
construction or acquisition of new housing; 

(C) family housing is required for personnel 
attending service school academic courses on 
permanent change of station orders; 

(D) construction of family housing at such 
installation has been authorized by law but is 
not yet completed; or 

(E) a military construction authorization 
bill pending in Congress includes a request for 
authorization of construction of family hous- 
ing at such installation. 

(b) (1) Not more than 10,000 family housing 
units may be leased at any one time under sub- 
section (a). 

(2) Except as provided in paragraphs (3), (4), 
and (7), expenditures for the rental of housing 
units under subsection (a) (including the cost of 
utilities, maintenance, and operation) may not 
exceed $12,000 per unit per year, as adjusted from 
time to time under paragraph (5). 

(3) Not more than 500 housing units may be 
leased under subsection (a) for which the ex- 
penditure for the rental of such units (including 
the cost of utilities, maintenance, and oper- 
ation) exceeds the maximum amount per unit 
per year in effect under paragraph (2) but does 
not exceed $14,000 per unit per year, as adjusted 
from time to time under paragraph (5). 
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(4) (A) The Secretary of the Army may lease 
not more than eight housing units in the vicin- 
ity of Miami, Florida, for key and essential per- 
sonnel, as designated by the Secretary, for the 
United States Southern Command for which the 
expenditure for the rental of such units (includ- 
ing the cost of utilities, maintenance, and oper- 
ation, including security enhancements) exceeds 
the expenditure limitations in paragraphs (2) 
and (3). 

(B) The amount of all leases under this para- 
graph may not exceed $280,000 per year, as ad- 
justed from time to time under paragraph (6). 

(C) The term of any lease under this paragraph 
may not exceed 5 years. 

(D) Until September 30, 2008, the Secretary of 
the Army may authorize family members of a 
member of the armed forces on active duty who 
is assigned to a family-member-restricted area 
and who, before such assignment, was occupying 
a housing unit leased under this paragraph, to 
remain in the leased housing unit until the 
member completes the assignment. Costs in- 
curred for the leased housing unit during the as- 
signment shall be included in the costs subject 
to the limitation under subparagraph (B). 

(5) At the beginning of each fiscal year, the 
Secretary concerned shall adjust the maximum 
lease amount provided for leases under para- 
graphs (2), (3), and (7) for the previous fiscal year 
by the percentage (if any) by which the national 
average monthly cost of housing (as calculated 
for purposes of determining rates of basic allow- 
ance for housing under section 403 of title 37) for 
the preceding fiscal year exceeds the national 
average monthly cost of housing (as so cal- 
culated) for the fiscal year before such preceding 
fiscal year. 

(6) At the beginning of each fiscal year, the 
Secretary of the Army shall adjust the maxi- 
mum aggregate amount for leases under para- 
graph (4) for the previous fiscal year by the per- 
centage (if any) by which the annual average 
cost of housing for the Miami Military Housing 
Area (as calculated for purposes of determining 
rates of basic allowance for housing under sec- 
tion 403 of title 37) for the preceding fiscal year 
exceeds the annual average cost of housing for 
the Miami Military Housing Area (as so cal- 
culated) for the fiscal year before such preceding 
fiscal year. 

(7) (A) Not more than 600 housing units may be 
leased by the Secretary of the Army under sub- 
section (a) for which the expenditure for the 
rental of such units (including the cost of utili- 
ties, maintenance, and operation) exceeds the 
maximum amount per unit per year in effect 
under paragraph (2) but does not exceed $35,000 
per unit per year, as adjusted from time to time 
under paragraph (5). 

(B) The maximum lease amount provided in 
subparagraph (A) shall apply only to Army fam- 
ily housing in areas designated by the Secretary 
of the Army. 

(C) The term of a lease under subparagraph (A) 
may not exceed 2 years. 

(c) The Secretary concerned may lease hous- 
ing facilities in foreign countries for assign- 
ment, without rental charge, as family housing 
to members of the armed forces and for assign- 
ment, with or without rental charge, as family 



housing to civilian employees of the Department 
of Defense — 

(1) under circumstances specified in clause 
(A), (B), (D), or (E) of subsection (a)(2); 

(2) for incumbents of special command posi- 
tions (as determined by the Secretary of De- 
fense); 

(3) in countries where excessive costs of 
housing or other lease terms would cause 
undue hardship on Department of Defense per- 
sonnel; and 

(4) in countries that prohibit leases by indi- 
vidual military or civilian personnel of the 
United States. 

(d) (1) Leases of housing units in foreign coun- 
tries under subsection (c) for assignment as fam- 
ily housing may be for any period not in excess 
of 10 years, or 15 years in the case of leases in 
Korea, and the costs of such leases for any year 
may be paid out of annual appropriations for 
that year. 

(2) The Secretary may enter into an agree- 
ment under this paragraph in connection with a 
lease entered into under subsection (c). Such an 
agreement — 

(A) shall be for the purpose of compensating 
a developer for any costs resulting from the 
termination of the lease during the construc- 
tion of the housing units that are to be occu- 
pied pursuant to the lease; 

(B) may be for a period not in excess of three 
years; and 

(C) shall include a provision that the obliga- 
tion of the United States to make payments 
under the agreement in any fiscal year is sub- 
ject to the availability of appropriations. 

(e) (1) Expenditures for the rental of family 
housing in foreign countries (including the costs 
of utilities, maintenance, and operation) may 
not exceed $20,000 per unit per year, except that 
450 units may be leased in foreign countries for 
not more than $25,000 per unit per year. These 
maximum lease amounts may be waived by the 
Secretary concerned with respect to not more 
than a total of 350 such units that are leased for 
incumbents of special positions or for personnel 
assigned to Defense Attache Offices or that are 
leased in countries where excessive costs of 
housing would cause undue hardship on Depart- 
ment of Defense personnel. 

(2) In addition to the 450 units of family hous- 
ing referred to in paragraph (1) for which the 
maximum lease amount is $25,000 per unit per 
year, the Secretaries of the military depart- 
ments may lease not more than 3,300 units of 
family housing in Italy, subject to that maxi- 
mum lease amount. 

(3) In addition to the 450 units of family hous- 
ing referred to in paragraph (1) for which the 
maximum lease amount is $25,000 per unit per 
year, the Secretary of the Army may lease not 
more than 1,175 units of family housing in Korea 
subject to that maximum lease amount. 

(4) In addition to the units of family housing 
referred to in paragraph (1) for which the maxi- 
mum lease amount is $25,000 per unit per year, 
the Secretary of the Army may lease not more 
than 2,800 units of family housing in Korea sub- 
ject to a maximum lease amount of $35,000 per 
unit per year. 
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(5) The Secretary concerned shall adjust the 
maximum lease amounts provided for under 
paragraphs (1), (2), (3), and (4) for the previous 
fiscal year — 

(A) for foreign currency fluctuations from 
October 1, 1987; and 

(B) at the beginning of each fiscal year, by 
the percentage (if any) by which the Consumer 
Price Index for All Urban Consumers, pub- 
lished by the Bureau of Labor Statistics, dur- 
ing the preceding fiscal year exceeds such Con- 
sumer Price Index for the fiscal year before 
such preceding fiscal year. 

(6) The maximum number of family housing 
units that may be leased in foreign countries 
under this section at any one time is 55,775. 

(f) A lease for family housing facilities, or for 
real property related to family housing facili- 
ties, in a foreign country for which the average 
estimated annual rental during the term of the 
lease exceeds $1,000,000 may not be made under 
this section until (1) the Secretary concerned 
provides to the appropriate committees of Con- 
gress written notification of the facts concern- 
ing the proposed lease, and (2) a period of 21 days 
elapses after the notification is received by 
those committees or, if earlier, a period of 14 
days has elapsed from the date on which a copy 
of the notification is provided in an electronic 
medium pursuant to section 480 of this title. 

(g) Appropriations available to the Depart- 
ment of Defense for maintenance or construc- 
tion may be used for the acquisition of interests 
in land under this section. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 161; amended Pub. L. 97-321, title VIII, 
§ 805(b)(2), Oct. 15, 1982, 96 Stat. 1573; Pub. L. 

98- 115, title VIII, §801, Oct. 11, 1983, 97 Stat. 782; 
Pub. L. 98-407, title VIII, § 806(a), Aug. 28, 1984, 98 
Stat. 1521; Pub. L. 99-167, title VIII, §§ 801(b), 803, 
805, Dec. 3, 1985, 99 Stat. 985, 987, 988; Pub. L. 

99- 661, div. B, title VII, §§2702(d)-(g), 2713(b), 
2714, Nov. 14, 1986, 100 Stat. 4040-4042; Pub. L. 

100- 26, §7(j)(8), Apr. 21, 1987, 101 Stat. 283; Pub. L. 
100-180, div. B, subdiv. 3, title I, §§ 2306(a), 2309, 
2311, Dec. 4, 1987, 101 Stat. 1216, 1217; Pub. L. 
100-370, §1(0(2), July 19, 1988, 102 Stat. 849; Pub. 
L. 100-456, div. B, title XXVIII, §2802, Sept. 29, 
1988, 102 Stat. 2115; Pub. L. 101-189, div. B, title 
XXVIII, §§2802, 2805, Nov. 29, 1989, 103 Stat. 1646, 
1647; Pub. L. 102-190, div. B, title XXVIII, 
§ 2806(b), Dec. 5, 1991, 105 Stat. 1540; Pub. L. 
103-35, title II, § 201(d)(7), May 31, 1993, 107 Stat. 
99; Pub. L. 103-160, div. B, title XXVIII, §2801, 
Nov. 30, 1993, 107 Stat. 1883; Pub. L. 104-106, div. 
B, title XXVIII, §2816, Feb. 10, 1996, 110 Stat. 553; 
Pub. L. 105-85, div. B, title XXVIII, §2803, Nov. 
18, 1997, 111 Stat. 1990; Pub. L. 105-261, div. B, 
title XXVIII, §2802, Oct. 17, 1998, 112 Stat. 2202; 
Pub. L. 106-398, §1 [div. B, title XXVIII, §2804], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-414; Pub. L. 
107-314, div. A, title X, §1062(a)(15), div. B, title 
XXVIII, §2801, Dec. 2, 2002, 116 Stat. 2650, 2702; 
Pub. L. 108-136, div. B, title XXVIII, §§2803, 
2804(a), Nov. 24, 2003, 117 Stat. 1719; Pub. L. 
109-163, div. B, title XXVIII, §2802, Jan. 6, 2006, 
119 Stat. 3505; Pub. L. 109-364, div. B, title 
XXVIII, §2804, Oct. 17, 2006, 120 Stat. 2467; Pub. 
L. 110-181, div. B, title XXVIII, §2806(a)-(c), Jan. 
28, 2008, 122 Stat. 540, 541; Pub. L. 110-417, div. B, 



title XXVIII, §2802, Oct. 14, 2008, 122 Stat. 4719; 
Pub. L. 111-383, div. B, title XXVIII, § 2803(d), 
Jan. 7, 2011, 124 Stat. 4459.) 

Historical and Revision Notes 
1988 Act 

Subsection (h) of this section and section 2673 of this 
title are based on Pub. L. 98-212, title VII, §707, Dec. 8, 
1983, 97 Stat. 1438. 

Amendments 

2011— Subsec. (f)(2). Pub. L. 111-383 inserted before pe- 
riod at end "or, if earlier, a period of 14 days has 
elapsed from the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

2008— Subsec. (b)(2). Pub. L. 110-181, § 2806(a)(1), sub- 
stituted "paragraphs (3), (4), and (7)" for "paragraphs 
(3) and (4)". 

Subsec. (b)(5). Pub. L. 110-181, § 2806(a)(2), substituted 
"paragraphs (2), (3), and (7)" for "paragraphs (2) and 

(3) ". 

Subsec. (b)(7). Pub. L. 110-181, § 2806(a)(3), added par. 
(7). 

Subsec. (b)(7)(A). Pub. L. 110-417 substituted "$35,000 
per unit" for "$18,620 per unit". 

Subsec. (e)(2). Pub. L. 110-181, § 2806(b), substituted 
"the Secretaries of the military departments may lease 
not more than 3,300 units of family housing in Italy" 
for "the Secretary of the Navy may lease not more 
than 2,800 units of family housing in Italy, and the Sec- 
retary of the Army may lease not more than 500 units 
of family housing in Italy". 

Subsec. (f). Pub. L. 110-181, § 2806(c), substituted 
"$1,000,000" for "$500,000". 

2006— Subsec. (b)(4)(D). Pub. L. 109-364 added subpar. 
(D). 

Subsec. (e)(4). Pub. L. 109-163 substituted "2,800" for 
"2,400". 

2003— Subsec. (d)(1). Pub. L. 108-136, § 2804(a), sub- 
stituted "10 years, or 15 years in the case of leases in 
Korea," for "ten years,". 

Subsec. (e)(2). Pub. L. 108-136, §2803, substituted 
"2,800" for "2,000". 

2002— Subsec. (b)(2). Pub. L. 107-314, § 1062(a)(15), in- 
serted "time" after "from time to". 

Subsec. (e)(3). Pub. L. 107-314, § 2801(a), substituted 
"1,175 units" for "800 units". 

Subsec. (e)(4). Pub. L. 107-314, § 2801(b)(2), added par. 

(4) . Former par. (4) redesignated (5). 

Subsec. (e)(5). Pub. L. 107-314, § 2801(b)(1), (3), redesig- 
nated par. (4) as (5) and substituted "(3), and (4)" for 
"and (3)" in introductory provisions. Former par. (5) re- 
designated (6). 

Subsec. (e)(6). Pub. L. 107-314, § 2801(b)(1), (4), redesig- 
nated par. (5) as (6) and substituted "55,775" for 
"53,000". 

2000— Subsec. (b)(2). Pub. L. 106-398, §1 [div. P>, title 
XXVIII, §2804(c)(l)], inserted ", as adjusted from time 
to under paragraph (5)" after "per year". 

Subsec. (b)(3). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2804(c)(2)], substituted "the maximum amount per 
unit per year in effect under paragraph (2) but does not 
exceed $14,000 per unit per year, as adjusted from time 
to time under paragraph (5)" for "$12,000 per unit per 
year but does not exceed $14,000 per unit per year". 

Subsec. (b)(4). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2804(a)], designated existing provisions as subpar. (A), 
struck out last sentence which read as follows: "The 
total amount for all leases under this paragraph may 
not exceed $280,000 per year, and no lease on any indi- 
vidual housing unit may exceed $60,000 per year.", and 
added subpars. (B) and (C). 

Subsec. (b)(5), (6). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2804(b)], added pars. (5) and (6) and struck out 
former par. (5) which read as follows: "At the beginning 
of each fiscal year, the Secretary concerned shall ad- 
just the maximum lease amount provided for under 
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paragraphs (2), (3), and (4) for the previous fiscal year 
by the percentage (if any) by which the Consumer Price 
Index for All Urban Consumers, published by the Bu- 
reau of Labor Statistics, during the preceding fiscal 
year exceeds such Consumer Price Index for the fiscal 
year before such preceding fiscal year." 

1998— Subsec. (e)(2). Pub. L. 105-261, § 2802(a)(1), in- 
serted ", and the Secretary of the Army may lease not 
more than 500 units of family housing in Italy," after 
"family housing in Italy". 

Subsec. (e)(3). Pub. L. 105-261, § 2802(a)(3), added par. 

(3) . Former par. (3) redesignated (4). 

Subsec. (e)(4). Pub. L. 105-261, § 2802(b), substituted 
", (2), and (3)" for "and (2)". 

Pub. L. 105-261, § 2802(a)(2), redesignated par. (3) as (4). 
Former par. (4) redesignated (5). 

Subsec. (e)(5). Pub. L. 105-261, § 2802(a)(2), redesig- 
nated par. (4) as (5). 

1997— Subsec. (b)(2). Pub. L. 105-85, § 2803(a)(1), sub- 
stituted "paragraphs (3) and (4)" for "paragraph (3)". 

Subsec. (b)(4). Pub. L. 105-85, § 2803(a)(3), added par. 

(4) . Former par. (4) redesignated (5). 

Subsec. (b)(5). Pub. L. 105-85, § 2803(b), substituted 
"paragraphs (2), (3), and (4)" for "paragraphs (2) and 
(3)". 

Pub. L. 105-85, § 2803(a)(2), redesignated par. (4) as (5). 

1996— Subsec. (e)(1). Pub. L. 104-106, §2816(1), sub- 
stituted "450 units" for "300 units" in first sentence 
and "350 such units" for "220 such units" in second sen- 
tence. 

Subsec. (e)(2). Pub. L. 104-106, §2816(2), substituted 
"450 units" for "300 units". 

1993— Subsec. (b)(2), (3). Pub. L. 103-35 substituted 
"per year" for "per annum" in par. (2) and in two 
places in par. (3). 

Subsec. (b)(4). Pub. L. 103-160, § 2801(a), added par. (4). 

Subsec. (e)(1). Pub. L. 103-160, § 2801(b)(1), (2), sub- 
stituted ", except that 300 units may be leased in for- 
eign countries for not more than $25,000 per unit per 
year" for "as adjusted for foreign currency fluctuation 
from October 1, 1987" in first sentence and "These max- 
imum lease amounts" for "That maximum lease 
amount" in second sentence. 

Pub. L. 103-35 substituted "per year" for "per 
annum". 

Subsec. (e)(2) to (4). Pub. L. 103-160, § 2801(b)(3), (4), 
added pars. (2) and (3) and redesignated former par. (2) 
as (4). 

1991— Subsecs. (g), (h). Pub. L. 102-190 redesignated 
subsec. (h) as (g) and struck out former subsec. (g) 
which authorized contracts for lease of family housing 
units on or near military installations at which there 
is a validated deficit in family housing. See section 2835 
of this title. 

1989— Subsec. (b)(2). Pub. L. 101-189, §2802(1), sub- 
stituted "$12,000" for "$10,000". 

Subsec. (b)(3). Pub. L. 101-189, §2802(2), substituted 
"Not" for "(A) Except as provided in subparagraph (B), 
not", "$12,000" for "$10,000", and "$14,000" for "$12,000" 
and struck out subpar. (B) which read as follows: "Dur- 
ing fiscal years 1986 and 1987, the number of housing 
units that may be leased pursuant to the provisions of 
subparagraph (A) may be increased by 500 units for 
each such fiscal year. The Secretary concerned shall 
provide written notification to the Committees on 
Armed Services of the Senate and House of Representa- 
tives concerning the location, purpose, and cost of the 
additional units permitted by this subparagraph. Such 
notification shall be made periodically as the leases are 
entered into." 

Subsec. (e)(1). Pub. L. 101-189, §2802(3), inserted "as 
adjusted for foreign currency fluctuation from October 
1, 1987" after "$20,000 per unit per annum". 

Subsec. (e)(2). Pub. L. 101-189, §2802(4), substituted 
"53,000" for "38,000". 

Subsec. (g)(7). Pub. L. 101-189, §2805(1), added par. (7) 
and struck out former par. (7) which provided that this 
subsection could only be implemented by a pilot pro- 
gram, and that in carrying out such program, the Sec- 
retary of each military department or the Secretary of 



Transportation with respect to the Coast Guard, could 
not enter into more than two contracts under this sub- 
section, and any such contract could not be for more 
than 300 family housing units. 

Subsec. (g)(8). Pub. L. 101-189, §2805, redesignated par. 

(9) as (8), substituted "1991" for "1989", and struck out 
former par. (8) which authorized the Secretaries of the 
military departments and the Secretary of Transpor- 
tation to enter into contracts for family housing units 
in addition to those authorized in par. (7). 

Subsec. (g)(9), (10). Pub. L. 101-189, §2805(2), redesig- 
nated par. (10) as (9). Former par. (9) redesignated (8). 

1988— Subsec. (e)(2). Pub. L. 100-456 substituted 
"38,000" for "36,000". 

Subsec. (h). Pub. L. 100-370 added subsec. (h). 

1987— Subsec. (a)(1). Pub. L. 100-26 substituted "armed 
forces" for "Armed Forces". 

Subsec. (b)(2). Pub. L. 100-180, § 2309(b)(1), inserted 
"per unit per annum" after "$10,000". 

Subsec. (b)(3)(A). Pub. L. 100-180, § 2309(b)(2), sub- 
stituted "$10,000 per unit per annum but does not ex- 
ceed $12,000 per unit per annum" for "$10,000 but does 
not exceed $12,000". 

Subsec. (c). Pub. L. 100-26 substituted "armed forces" 
for "Armed Forces". 

Subsec. (e)(1). Pub. L. 100-180, § 2309(a)(1), substituted 
"$20,000 per unit per annum" for "$16,800". 

Subsec. (e)(2). Pub. L. 100-180, § 2309(a)(2), substituted 
"36,000" for "32,000". 

Subsec. (f). Pub. L. 100-180, §2311, substituted 
"$500,000" for "$250,000". 

Subsec. (g)(1). Pub. L. 100-180, § 2306(a)(1), inserted 
", or the Secretary of Transportation with respect to 
the Coast Guard," after "military department" and "or 
rehabilitated to residential use" after "constructed". 

Subsec. (g)(7)(A). Pub. L. 100-180, § 2306(a)(2), inserted 
", or the Secretary of Transportation with respect to 
the Coast Guard," after "military department". 

Subsec. (g)(8)(C). Pub. L. 100-180, § 2306(a)(3), added 
subpar. (C). 

Subsec. (g)(9). Pub. L. 100-180, §2306(a)(4), substituted 
"1989" for "1988". 

1986— Subsec. (b)(2). Pub. L. 99-661, § 2702(d)(1), sub- 
stituted "$10,000" for "the amount specified by law as 
the maximum annual domestic family housing unit 
lease amount". 

Subsec. (b)(3)(A). Pub. L. 99-661, § 2702(d)(2), sub- 
stituted "$10,000 but does not exceed $12,000" for "the 
maximum annual domestic family housing unit lease 
amount but does not exceed 120 percent of that 
amount". 

Subsec. (e)(1). Pub. L. 99-661, §2714, substituted "220" 
for "200". 

Pub. L. 99-661, §2702(e), substituted "$16,800" for "the 
amount specified by law as the maximum annual for- 
eign family housing unit lease amount". 

Subsec. (e)(2). Pub. L. 99-661, §2702(f), substituted "is 
32,000" for "shall be specified by law". 

Subsec. (f). Pub. L. 99-661, § 2702(g), substituted 
"$250,000" for "the amount specified by law for such 
purpose". 

Subsec. (g)(8)(B). Pub. L. 99-661, §2713(b)(l), sub- 
stituted "1,600" for "600". 

Subsec. (g)(9). Pub. L. 99-661, § 2713(b)(2), substituted 
"September 30, 1988" for "September 30, 1986". 

Subsec. (g)(10). Pub. L. 99-661, § 2713(b)(3), added par. 

(10) . 

1985— Subsec. (b)(3). Pub. L. 99-167, §805, designated 
existing provisions as subpar. (A), substituted "Except 
as provided in subparagraph (B), not" for "Not", and 
added subpar. (B). 

Subsec. (d). Pub. L. 99-167, §803, designated existing 
provisions as par. (1) and added par. (2). 

Subsec. (g)(8). Pub. L. 99-167, § 801(b)(2), designated ex- 
isting provisions as subpar. (A) and added subpar. (B). 

Subsec. (g)(9). Pub. L. 99-167, § 801(b)(1), substituted 
"September 30, 1986" for "October 1, 1985". 

1984— Subsec. (g)(8), (9). Pub. L. 98-407 added par. (8) 
and redesignated former par. (8) as (9). 

1983— Subsec. (g). Pub. L. 98-115 added subsec. (g). 
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1982— Subsec. (e)(1). Pub. L. 97-321 inserted "the" 
after "may be waived by" in second sentence. 

Effective Date of 1991 Amendment 

Section 2806(c) of Pub. L. 102-190 provided that: "Sec- 
tion 2835 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to contracts en- 
tered into under that section on or after the date of the 
enactment of this Act [Dec. 5, 1991]. The amendment 
made by subsection (b)(1) [amending this section] shall 
not affect the validity of any contract entered into be- 
fore that date under section 2828(g) of such title, as in 
effect on the day before that date." 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective Oct. 1, 1988, 
see section 2702 of Pub. L. 100-456, set out as a note 
under section 2391 of this title. 

Effective Date of 1984 Amendment 

Section 806(c) of Pub. L. 98-407 provided that: "The 
amendments made by this section [amending this sec- 
tion and provisions set out as a note under section 2821 
of this title] shall take effect on October 1, 1984." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2829. Multi-year contracts for supplies and 
services 

The Secretary concerned may make contracts 
for periods of up to four years for supplies and 
services for the management, maintenance, and 
operation of military family housing and may 
pay the costs of such contracts for each year out 
of annual appropriations for that year. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 162.) 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2830. Occupancy of substandard family housing 
units 

(a) (1) A member of the uniformed services with 
dependents may, without loss of the member's 
basic allowance for housing under section 403 of 
title 37, occupy a substandard family housing 
unit under the jurisdiction of the Secretary con- 
cerned. 

(2) Occupancy of a family housing unit under 
paragraph (1) shall be subject to a charge 
against the member's basic allowance for hous- 
ing in the amount of the fair rental value of the 
housing unit. However, such a charge may not 
be made in an amount in excess of 75 percent of 
the amount of such allowance. 

(b) (1) The Secretary concerned may lease sub- 
standard family housing units to members of 
any of the uniformed services for occupancy by 
such members. 

(2) The authority to enter into leases under 
paragraph (1) shall be exercised — 

(A) in the case of a lease by the Secretary of 
a military department, subject to regulations 
prescribed by the Secretary of Defense; and 

(B) in the case of a lease by the Secretary of 
Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 



the Navy, subject to regulations prescribed by 
that Secretary. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 162; amended Pub. L. 99-348, title III, 
§ 304(a)(4), July 1, 1986, 100 Stat. 703; Pub. L. 
100-180, div. A, title VI, § 632(a), Dec. 4, 1987, 101 
Stat. 1105; Pub. L. 105-85, div. A, title VI, 
§ 603(d)(2)(B), Nov. 18, 1997, 111 Stat. 1782; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Amendments 

2002— Subsec. (b)(2)(B). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1997— Subsec. (a)(1). Pub. L. 105-85, §603(d)(2)(B)(i), 
substituted "basic allowance for housing under section 
403 of title 37" for "basic allowance for quarters". 

Subsec. (a)(2). Pub. L. 105-85, §603(d)(2)(B)(ii), sub- 
stituted "basic allowance for housing" for "basic allow- 
ance for quarters". 

1987— Subsec. (a)(1). Pub. L. 100-180, § 632(a)(1), sub- 
stituted "Secretary concerned" for "Secretary of a 
military department". 

Subsec. (b). Pub. L. 100-180, § 632(a)(2), (3), designated 
existing provisions as par. (1), substituted "The Sec- 
retary concerned" for "Subject to regulations pre- 
scribed by the Secretary of Defense, the Secretary of a 
military department", and added par. (2). 

1986 — Subsec. (c). Pub. L. 99-348 struck out subsec. (c) 
which defined "uniformed services" in this section to 
mean the armed forces and the commissioned corps of 
the Public Health Service and of the National Oceanic 
and Atmospheric Administration. See section 101 of 
this title. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 603(e) of Pub. L. 105-85, set out as a note 
under section 5561 of Title 5, Government Organization 
and Employees. 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2831. Military family housing management ac- 
count 

(a) Establishment.— There is on the books of 
the Treasury an account known as the Depart- 
ment of Defense Military Family Housing Man- 
agement Account (hereinafter in this section re- 
ferred to as the "account"). The account shall 
be used for the management and administration 
of funds appropriated or otherwise made avail- 
able to the Department of Defense for military 
family housing programs. 

(b) Credits to Account— The account shall be 
administered as a single account. There shall be 
transferred into the account — 

(1) appropriations made for the purpose of, 
or which are available for, the payment of 
costs arising in connection with the construc- 
tion, acquisition, leasing, relocation, oper- 
ation and maintenance, and disposal of mili- 
tary family housing, including the cost of 
principal and interest charges, and insurance 
premiums, arising in connection with the ac- 
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quisition of such, housing, and mortgage insur- 
ance premiums payable under section 222(c) 1 
of the National Housing Act (12 U.S.C. 
1715m(c)); 

(2) proceeds from the rental of family hous- 
ing and mobile home facilities under the con- 
trol of a military department, reimbursements 
from the occupants of such facilities for serv- 
ices rendered (including utility costs), funds 
obtained from individuals as a result of losses, 
damages, or destruction to such facilities 
caused by the abuse or negligence of such indi- 
viduals, and reimbursements from other Gov- 
ernment agencies for expenditures from the 
account; and 

(3) proceeds of the handling and the disposal 
of family housing of a military department 
(including related land and improvements), 
whether carried out by a military department 
or any other Federal agency, but less those ex- 
penses payable pursuant to section 572(a) of 
title 40. 

(c) Availability of Amounts in Account. — 
Amounts in the account shall remain available 
until spent. 

(d) Use of Account. — The Secretary concerned 
may make obligations against the account, in 
such amounts as may be specified from time to 
time in appropriation Acts, for the purpose of 
defraying, in the manner and to the extent au- 
thorized by law, the costs referred to in sub- 
section (b). 

(e) Reports on General Officers and Flag 
Officers Quarters. — (1) As part of the budget 
materials submitted to Congress in connection 
with the submission of the budget for a fiscal 
year pursuant to section 1105 of title 31, the Sec- 
retary of Defense shall submit a report — 

(A) identifying each family housing unit 
used, or intended for use, as quarters for a gen- 
eral officer or flag officer for which the total 
operation, maintenance, and repair costs for 
the unit are anticipated to exceed $35,000 in 
the next fiscal year; 

(B) for each family housing unit identified 
under subparagraph (A), specifying the total of 
such anticipated operation, maintenance, and 
repair costs for the unit; 

(C) identifying each family housing unit in 
excess of 6,000 square feet used, or intended for 
use, as quarters for a general officer or flag of- 
ficer; 

(D) for each family housing unit identified 
under subparagraph (C), specifying any alter- 
native and more efficient use to which the 
unit could be converted (which would include 
any costs necessary to convert the unit) and 
containing an explanation of the reasons why 
the unit is not being converted to the alter- 
native use; and 

(E) for each family housing unit identified 
under subparagraph (C) for which costs under 
subparagraph (A) or new construction costs 
are anticipated to exceed $100,000 in the next 
fiscal year, specifying any alternative use to 
which the unit could be converted (which 
would include any costs necessary to convert 
the unit) and an estimate of the costs to de- 



molish and rebuild the unit to private sector 
standards. 

(2) Not later than 120 days after the end of 
each fiscal year, the Secretary of Defense shall 
submit to the congressional defense committees 
a report specifying, for each family housing unit 
used as quarters for a general officer or flag offi- 
cer at any time during that fiscal year, the total 
expenditures for operation and maintenance, 
utilities, lease, and repairs of the unit during 
that fiscal year. 

(f) Notice and Wait Requirement.— (1) Except 
as provided in paragraphs (2) and (3), the Sec- 
retary concerned may not carry out a mainte- 
nance or repair project for a family housing unit 
used, or intended for use, as quarters for a gen- 
eral officer or flag officer if the project will or 
may result in the total operation, maintenance, 
and repair costs for the unit for the fiscal year 
to exceed $35,000, until— 

(A) the Secretary concerned submits to the 
congressional defense committees, in writing, 
a justification of the need for the maintenance 
or repair project and an estimate of the cost of 
the project; and 

(B) a period of 21 days has expired following 
the date on which the justification and esti- 
mate are received by the committees or, if 
over sooner, a period of 14 days has expired fol- 
lowing the date on which a copy of the jus- 
tification and estimate are provided in an 
electronic medium pursuant to section 480 of 
this title. 

(2) The project justification and cost estimate 
required by paragraph (1)(A) may be submitted 
after the commencement of a maintenance or 
repair project for a family housing unit used, or 
intended for use, as quarters for a general officer 
or flag officer if the project is a necessary envi- 
ronmental remediation project for the unit or is 
necessary for occupant safety or security, and 
the need for the project arose after the submis- 
sion of the most recent report under subsection 
(e). 

(3) Paragraph (1) shall not apply in the case of 
a family housing unit used, or intended for use, 
as quarters for a general officer or flag officer if 
the unit was identified in the most recent report 
submitted under subsection (e) and the cost of 
the maintenance or repair project was included 
in the total of anticipated operation, mainte- 
nance, and repair costs for the unit specified in 
the report. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 162; amended Pub. L. 107-217, §3(b)(19), 
Aug. 21, 2002, 116 Stat. 1297; Pub. L. 108-375, div. 
B, title XXVIII, § 2802(a), (b), Oct. 28, 2004, 118 
Stat. 2119, 2120; Pub. L. 109-364, div. A, title X, 
§1071(a)(26), div. B, title XXVIII, §2805, Oct. 17, 
2006, 120 Stat. 2399, 2467.) 

References in Text 

Section 222(c) of the National Housing Act (12 U.S.C. 
1715m(c)), referred to in subsec. (b)(1), was repealed by 
Pub. L. 110-289, div. B, title I, § 2120(a)(5), July 30, 2008, 
122 Stat. 2835. 

Amendments 



iSee References in Text note below. 



2006— Subsecs. (a) to (d). Pub. L. 109-364, 
§2805(b)(l)-(4), inserted subsec. headings. 
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Subsec. (e). Pub. L. 109-364, § 2805(b)(5), struck out 
"Cost of" before "General Officers" In heading-. 

Subsec. (e)(1)(B). Pub. L. 109-364, § 2805(a)(2)(A), sub- 
stituted "identified under subparagraph (A)" for "so 
identified". 

Subsec. (e)(1)(C) to (E). Pub. L. 109-364, § 2805(a)(1), 
(2)(B), (3), added subpars. (C) to (E). 

Subsec. (f)(2). Pub. L. 109-364, §1071(a)(26), substituted 
"environmental" for "enviromental". 

2004— Subsecs. (e), (f). Pub. L. 108-375 added subsecs. 
(e) and (f). 

2002— Subsec. (b)(3). Pub. L. 107-217 substituted "sec- 
tion 572(a) of title 40" for "section 204(b) of the Federal 
Property and Administrative Services Act of 1949 (40 
U.S.C. 485(b))". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2832. Homeowners assistance program 

The Secretary of Defense may exercise the au- 
thority provided in section 1013 of the Dem- 
onstration Cities and Metropolitan Development 
Act of 1966 (42 U.S.C. 3374). 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 163; amended Pub. L. 101-189, div. B, title 
XXVIII, § 2831(a), Nov. 29, 1989, 103 Stat. 1660; 
Pub. L. 104-106, div. A, title XV, § 1502(a)(26), 
Feb. 10, 1996, 110 Stat. 506; Pub. L. 107-107, div. A, 
title X, §1048(e)(ll), Dec. 28, 2001, 115 Stat. 1228.) 

Amendments 

2001— Pub. L. 107-107 struck out "(a)" before "The 

Secretary of Defense" and struck out subsec. (b) which 

read as follows: 

"(b)(1) Subject to paragraph (2) and notwithstanding 

subsection (i) of section 1013 of the Act referred to in 

subsection (a) — 

"(A) the Secretary of Defense may transfer not 
more than $31,000,000 from the Department of Defense 
Base Closure Account, established by section 207 of 
the Defense Authorization Amendments and Base 
Closure and Realignment Act (Public Law 100-526; 102 
Stat. 2627), to the fund established pursuant to sub- 
section (d) of such section 1013 for use as part of such 
fund; and 

"(B) any funds so transferred shall be available for 
obligation and expenditure for the same purposes 
that funds appropriated to such fund are available, 
except that such funds may not be obligated after 
September 30, 1991. 

"(2) Amounts may be transferred under paragraph (1) 
only after the date on which the appropriate commit- 
tees of Congress receive from the Secretary written no- 
tice of, and justification for, the transfer." 

1996— Subsec. (b)(2). Pub. L. 104-106 substituted "ap- 
propriate committees of Congress" for "Committees on 
Armed Services and the Committees on Appropriations 
of the Senate and of the House of Representatives". 

1989 — Pub. L. 101-189 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 1989 Amendment 

Section 2831(b) of Pub. L. 101-189 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply only to funds appropriated or 
transferred to, or otherwise deposited in, the Depart- 
ment of Defense Base Closure Account for, or during, 
fiscal years beginning after September 30, 1989." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 



§ 2833. Family housing support 

Amounts authorized by law for support of 
military family housing include amounts for — 

(1) operating expenses; 

(2) leasing expenses; 

(3) maintenance of real property expenses; 

(4) payments of principal and interest on 
mortgage debts incurred; and 

(5) payments of mortgage insurance pre- 
miums authorized under section 222 1 of the 
National Housing Act (12 U.S.C. 1715m). 

(Added Pub. L. 99-167, title VIII, § 804(b)(1), Dec. 
3, 1985, 99 Stat. 987.) 

References in Text 

Section 222 of the National Housing Act (12 U.S.C. 
1715m), referred to in par. (5), was repealed by Pub. L. 
110-289, div. B, title I, § 2120(a)(5), July 30, 2008, 122 Stat. 
2835. 

§2834. Participation in Department of State 
housing pools 

(a) The Secretary concerned may enter into an 
agreement with the Secretary of State under 
which the Secretary of State agrees to provide 
housing and related services for personnel under 
the jurisdiction of the Secretary concerned who 
are assigned to duty in a foreign country if the 
Secretary concerned determines — 

(1) that there is a shortage of adequate hous- 
ing in the area of the foreign country in which 
such personnel are assigned to duty; and 

(2) that participation in the Department of 
State housing pool is the most cost-effective 
means of providing housing for such personnel. 

The Secretary concerned shall reimburse the 
Secretary of State, as provided in the agree- 
ment, for housing and related services furnished 
personnel under the jurisdiction of the Sec- 
retary concerned. 

(b) The maximum lease amounts specified in 
section 2828(e)(1) of this title for the rental of 
family housing in foreign countries shall not 
apply to housing made available to the Depart- 
ment of Defense under this section. To the ex- 
tent that the lease amount for units of housing 
made available under this subsection exceeds 
such maximum lease amounts, such units shall 
not be counted in applying the limitation con- 
tained in such section on the number of units of 
family housing for which the Secretary con- 
cerned may waive such maximum lease 
amounts. 

(Added Pub. L. 99-167, title VIII, § 808(a), Dec. 3, 
1985, 99 Stat. 989; amended Pub. L. 101-510, div. 
A, title XIII, §1301(18), Nov. 5, 1990, 104 Stat. 1668; 
Pub. L. 103-160, div. B, title XXVIII, §2806, Nov. 
30, 1993, 107 Stat. 1887.) 

Amendments 

1993— Subsec. (b). Pub. L. 103-160 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "In computing the number of leases for which the 
maximum lease amount may be waived by the Sec- 
retary concerned under the second sentence of section 
2828(e)(1) of this title, housing made available to the 
Department of Defense under this section shall be in- 
cluded." 



1 See References in Text note below. 
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1990— Subsecs. (b), (c). Pub. L. 101-510 redesignated 
subsec. (c) as (b) and struck out former subsec. (b) 
which read as follows: "Agreements entered into with 
the Secretary of State under this section may not be 
executed until (1) the Secretary concerned provides to 
the appropriate committees of Congress written notifi- 
cation of the facts concerning the proposed agreement, 
and (2) a period of 21 days has elapsed after the day on 
which the notification is received by the committees." 

§ 2835. Long-term leasing of military family hous- 
ing to be constructed 

(a) Build and Lease Authorized. — Subject to 
subsection (b), the Secretary of a military de- 
partment, or the Secretary of Homeland Secu- 
rity with respect to the Coast Guard, may enter 
into a contract for the lease of family housing 
units to be constructed or rehabilitated to resi- 
dential use near a military installation within 
the United States under the Secretary's juris- 
diction at which there is a shortage of family 
housing. Housing units leased under this section 
shall be assigned, without rental charge, as fam- 
ily housing to members of the armed forces who 
are eligible for assignment to military family 
housing. 

(b) Submission and Authorization of Pro- 
posed Lease Contracts. — (1) The Secretary of a 
military department, or the Secretary of Home- 
land Security with respect to the Coast Guard, 
may enter into a lease contract under sub- 
section (a) for such military housing as is au- 
thorized by law for the purposes of this section. 

(2) The budget material submitted to Congress 
by the Secretary of Defense, and the Secretary 
of Homeland Security with respect to the Coast 
Guard, in connection with the budget submitted 
pursuant to section 1105 of title 31 for each fiscal 
year shall include materials that identify the 
military housing projects for which lease con- 
tracts are proposed to be entered into under sub- 
section (a) in such fiscal year. 

(c) Competitive Process.— Each contract 
under subsection (a) shall be awarded through 
the use of publicly advertised, competitively 
bid, or competitively negotiated, contracting 
procedures as provided in chapter 137 of this 
title. In accordance with such procedures, the 
Secretary of a military department, or the Sec- 
retary of Homeland Security, as the case may 
be, shall solicit bids or proposals for a contract 
for the lease of military housing authorized in 
accordance with subsection (b)(1). Such a con- 
tract may provide for the contractor of the 
housing facilities to operate and maintain such 
housing facilities during the term of the lease. 

(d) Conditions on Obligation of Funds— A 
lease contract entered into for a military hous- 
ing project under subsection (a) shall include 
the following provisions: 

(1) A statement that the obligation of the 
United States to make payments under the 
contract in any fiscal year is subject to appro- 
priations being provided specifically for that 
fiscal year and specifically for that project. 

(2) A commitment to obligate the necessary 
amount for each fiscal year covered by the 
contract when and to the extent that funds are 
appropriated for that project for that fiscal 
year. 

(3) A statement that such a commitment en- 
tered into under the authority of this section 



does not constitute an obligation of the United 
States. 

(4) A requirement that housing units con- 
structed pursuant to the contract shall be con- 
structed — 

(A) to Department of Defense specifica- 
tions, in the case of a Department of Defense 
contract; and 

(B) to Department of Homeland Security 
specifications, in the case of a contract for 
the Coast Guard. 

(e) Lease Term. — A contract under this sec- 
tion may be for any period not in excess of 20 
years (excluding the period required for con- 
struction of the housing facilities). 

(f) Right of First Refusal to Acquire. — A 
contract under this section shall provide that, 
upon the termination of the lease period, the 
United States shall have the right of first re- 
fusal to acquire all right, title, and interest to 
the housing facilities constructed and leased 
under the contract. 

(g) Notice and Wait Requirements. — A con- 
tract may not be entered into for the lease of 
housing facilities under this section until — 

(1) the Secretary of Defense, or the Sec- 
retary of Homeland Security with respect to 
the Coast Guard, submits to the appropriate 
committees of Congress, in writing, an eco- 
nomic analysis (based upon accepted life cycle 
costing procedures) which demonstrates that 
the proposed contract is cost-effective when 
compared with alternative means of furnish- 
ing the same housing facilities; and 

(2) a period of 21 days has expired following 
the date on which the economic analysis is re- 
ceived by those committees or, if earlier, a pe- 
riod of 14 days has elapsed from the date on 
which a copy of the analysis is provided in an 
electronic medium pursuant to section 480 of 
this title. 

(h) Support Buildings. — A contract for the 
lease of family housing under this section may 
include provision for the lease of a child care 
center, civic center building, and similar type 
buildings constructed for the support of family 
housing. 

(Added Pub. L. 102-190, div. B, title XXVIII, 
§ 2806(a)(1), Dec. 5, 1991, 105 Stat. 1539; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 111-383, div. B, title 
XXVIII, § 2803(e), Jan. 7, 2011, 124 Stat. 4459.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in subsec. (g) of section 2828 of this title, prior 
to repeal by Pub. L. 102-190, § 2806(b)(1). 

Amendments 

2011— Subsec. (g)(2). Pub. L. 111-383 struck out "cal- 
endar" after "21" and Inserted before period at end "or, 
if earlier, a period of 14 days has elapsed from the date 
on which a copy of the analysis is provided in an elec- 
tronic medium pursuant to section 480 of this title". 

2002— Subsecs. (a) to (c), (d)(4)(B), (g)(1). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation" wherever appearing. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
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Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Section applicable with respect to contracts entered 
into under this section on or after Dec. 5, 1991, see sec- 
tion 2806(c) of Pub. L. 102-190, set out as an Effective 
Date of 1991 Amendment note under section 2828 of this 
title. 

§ 2835a. Use of military family housing con- 
structed under build and lease authority to 
house other members 

(a) Individual Assignment of Members With- 
out Dependents. — (1) To the extent that the 
Secretary concerned determines that military 
family housing constructed and leased under 
section 2835 of this title is not needed to house 
members of the armed forces eligible for assign- 
ment to military family housing, the Secretary 
may assign, without rental charge, members 
without dependents to the housing. 

(2) A member without dependents who is as- 
signed to housing pursuant to paragraph (1) 
shall be considered to be assigned to quarters 
pursuant to section 403(e) of title 37. 

(b) Conversion to Long-Term Leasing of 
Military Unaccompanied Housing. — (1) If the 
Secretary concerned determines that military 
family housing constructed and leased under 
section 2835 of this title is excess to the long- 
term needs of the family housing program of the 
Secretary, the Secretary may convert the lease 
contract entered into under subsection (a) of 
such section into a long-term lease of military 
unaccompanied housing. 

(2) The term of the lease contract for military 
unaccompanied housing converted from military 
family housing under paragraph (1) may not ex- 
ceed the remaining term of the lease contract 
for the family housing so converted. 

(c) Notice and Wait Requirements. — (1) The 
Secretary concerned may not convert military 
family housing to military unaccompanied hous- 
ing under subsection (b) until — 

(A) the Secretary submits to the congres- 
sional defense committees a notice of the in- 
tent to undertake the conversion; and 

(B) a period of 21 days has expired following 
the date on which the notice is received by the 
committees or, if earlier, a period of 14 days 
has expired following the date on which a copy 
of the notice is provided in an electronic me- 
dium pursuant to section 480 of this title. 

(2) The notice required by paragraph (1) shall 
include — 

(A) an explanation of the reasons for the 
conversion of the military family housing to 
military unaccompanied housing; 

(B) a description of the long-term lease to be 
converted; 

(C) amounts to be paid under the lease; and 

(D) the expiration date of the lease. 

(d) Application to Housing Leased Under 
Former Authority.— This section also shall 
apply to housing initially acquired or con- 
structed under the former section 2828(g) of this 
title (commonly known as the "Build to Lease 
program"), as added by section 801 of the Mili- 
tary Construction Authorization Act, 1984 (Pub- 
lic Law 98-115; 97 Stat 782). 



(Added Pub. L. 110-417, div. B, title XXVIII, 
§ 2803(a), Oct. 14, 2008, 122 Stat. 4719.) 

References in Text 

Section 2828(g) of this title (commonly known as the 
"Build to Lease program"), as added by section 801 of 
the Military Construction Authorization Act, 1984, re- 
ferred to in subsec. (d), means the subsection (g) added 
to section 2828 of this title by section 801 of Pub. L. 
98-115, which was repealed by Pub. L. 102-190, div. B, 
title XXVIII, § 2806(b), Dec. 5, 1991, 105 Stat. 1540. 

§2836. Military housing rental guarantee pro- 
gram 

(a) Authority. — Subject to subsection (b), the 
Secretary of a military department, or the Sec- 
retary of Homeland Security with respect to the 
Coast Guard, may enter into an agreement to 
assure the occupancy of rental housing to be 
constructed or rehabilitated to residential use 
by a private developer or by a State or local 
housing authority on private land, on land 
owned by a State or local government, or on 
land owned by the United States, if the housing 
is to be located on or near a new military instal- 
lation or an existing military installation that 
has a shortage of housing to meet the require- 
ments of eligible members of the armed forces 
(with or without accompanying dependents). 
The authority provided under this subsection 
shall be exercised under uniform regulations 
prescribed by the Secretary of Defense. 

(b) Submission and Authorization of Pro- 
posed Agreements. — The Secretary of a mili- 
tary department, or the Secretary of Homeland 
Security with respect to the Coast Guard, may 
enter into agreements pursuant to subsection 
(a) for such military housing rental guaranty 
projects as are authorized by law. 

(c) Content of Agreement. — An agreement 
under subsection (a) — 

(1) may not assure the occupancy of more 
than 97 percent of the units constructed under 
the agreement; 

(2) shall establish initial rental rates that 
are not more than rates for comparable rental 
dwelling units in the same general market 
area and may include an escalation clause; 

(3) may apply to existing housing; 

(4) shall require that the housing units be 
constructed — 

(A) in the case of a Department of Defense 
agreement, to Department of Defense speci- 
fications or, at the discretion of the Sec- 
retary of the military department con- 
cerned, in compliance with the local build- 
ing codes; and 

(B) in the case of an agreement for the 
Coast Guard, to Department of Homeland 
Security specifications; 

(5) may not be for a term in excess of 25 
years; 

(6) may not be renewed unless the project is 
located on government owned land, in which 
case the renewal period may not exceed the 
original contract term; 

(7) may not assure more than an amount 
equivalent to the shelter rent of the housing 
units, determined on the basis of amortizing 
initial construction costs; 

(8) may only be entered into to the extent 
that there is a shortage in military family 
housing; 
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(9) may only be entered into if existing mili- 
tary-controlled housing at all installations in 
the commuting ell 6£L (except for a new installa- 
tion or an installation for which there is pro- 
jected a significant increase in the number of 
families due to an increase in the number of 
authorized personnel) has exceeded 97 percent 
use for a period of not less than 18 consecutive 
months immediately preceding the date on 
which the agreement is entered into, exclud- 
ing units temporarily inactivated for major 
repair or improvements; 

(10) shall provide for priority of occupancy 
for military families; 

(11) shall include a provision authorizing the 
Secretary of the military department con- 
cerned, or the Secretary of Homeland Security 
with respect to the Coast Guard, to take such 
action as the Secretary considers appropriate 
to protect the interests of the United States, 
including rendering the agreement null and 
void if, in the opinion of the Secretary, the 
owner of the housing fails to maintain a satis- 
factory level of operation and maintenance; 

(12) may provide in the agreement for the 
rental of a child care center, civic center 
building, and similar type buildings con- 
structed for the support of family housing; 

(13) may provide that utilities, trash collec- 
tion, snow removal, and entomological serv- 
ices will be furnished by the Federal Govern- 
ment at no cost to the occupant to the same 
extent that these items are provided to occu- 
pants of housing owned by the Federal Govern- 
ment; and 

(14) may require that rent collection and op- 
eration and maintenance services in connec- 
tion with the housing be under the terms of a 
separate agreement or be carried out by per- 
sonnel of the Federal Government. 

(d) Conditions on Obligation of Funds.— An 
agreement entered into for a project pursuant to 
subsection (a) shall include the following provi- 
sions: 

(1) A statement that the obligation of the 
United States to make payments under the 
agreement in any fiscal year is subject to ap- 
propriations being provided specifically for 
that fiscal year and specifically for that 
project. 

(2) A commitment to obligate the necessary 
amount for each fiscal year covered by the 
agreement when and to the extent that funds 
are appropriated for such project for such fis- 
cal year. 

(3) A statement that such a commitment en- 
tered into under the authority of this section 
does not constitute an obligation of the United 
States. 

(e) Competitive Process.— An agreement 
under subsection (a) shall be made through the 
use of publicly advertised, competitively bid, or 
competitively negotiated, contracting proce- 
dures as provided in chapter 137 of this title. In 
accordance with such procedures, the Secretary 
of a military department, or the Secretary of 
Homeland Security, as the case may be, shall so- 
licit bids or proposals for a guaranty agreement 
for each military housing rental guaranty 
project authorized in accordance with sub- 
section (b). 



(f) Disputes. — The Secretary concerned may 
require that disputes arising under an agree- 
ment entered into under subsection (a) be de- 
cided in accordance with the procedures pro- 
vided for by chapter 71 of title 41. 

(Added Pub. L. 102-190, div. B, title XXVIII, 
§ 2809(a)(1), Dec. 5, 1991, 105 Stat. 1541; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 108-136, div. A, title 
X, §1031(a)(43), Nov. 24, 2003, 117 Stat. 1602; Pub. 
L. 111-350, §5(b)(48), Jan. 4, 2011, 124 Stat. 3846; 
Pub. L. 112-81, div. A, title X, §1061(25), Dec. 31, 
2011, 125 Stat. 1584.) 

Prior Provisions 

Similar provisions were contained in Pub. L. 98-115, 
title VIII, §802, Oct. 11, 1983, 97 Stat. 783, as amended, 
which was set out as a note under section 2821 of this 
title, prior to repeal by Pub. L. 102-190, § 2809(b). 

Amendments 

2011— Subsec. (b). Pub. L. 112-81, §1061(25)(A), struck 
out par. (1) designation before "The Secretary of a 
military department" and struck out par. (2) which 
read as follows: "The budget material submitted to 
Congress by the Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the Coast 
Guard, in connection with the budget submitted pursu- 
ant to section 1105 of title 31 for each fiscal year shall 
include materials that identify the military housing 
rental guaranty projects for which agreements are pro- 
posed to be entered into under subsection (a) in that 
fiscal year." 

Subsec. (f). Pub. L. 112-81, §1061(25)(B), (C), redesig- 
nated subsec. (g) as (f) and struck out former subsec. 
(f). Prior to amendment, text of subsec. (f) read as fol- 
lows: "An agreement may not be entered into under 
subsection (a) until — 

"(1) the Secretary of Defense, or the Secretary of 
Homeland Security with respect to the Coast Guard, 
submits to the appropriate committees of Congress, 
in writing, an economic analysis (based upon accept- 
ed life cycle costing procedures) which demonstrates 
that the proposed agreement is cost effective when 
compared with alternative means of furnishing the 
same housing facilities; and 

"(2) a period of 21 days has expired following the 
date on which the economic analysis is received by 
those committees or, if over sooner, a period of 14 
days has expired following the date on which a copy 
of the economic analysis is provided in an electronic 
medium pursuant to section 480 of this title." 
Subsec. (g). Pub. L. 112-81, § 1061(25)(C), redesignated 
subsec. (g) as (f). 

Pub. L. 111-350 substituted "chapter 71 of title 41" for 
"the Contract Disputes Act of 1978 (41 U.S.C. 601 et 
seq.)". 

2003— Subsec. (f)(2). Pub. L. 108-136 substituted "21 
days" for "21 calendar days" and inserted before period 
at end "or, if over sooner, a period of 14 days has ex- 
pired following the date on which a copy of the eco- 
nomic analysis is provided in an electronic medium 
pursuant to section 480 of this title". 

2002— Subsecs. (a), (b), (c)(4)(B), (11), (e), (f)(1). Pub. L. 
107-296 substituted "of Homeland Security" for "of 
Transportation" wherever appearing. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Section 2809(c) of Pub. L. 102-190 provided that: "Sec- 
tion 2836 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to contracts en- 
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tered into under that section on or after the date of the 
enactment of this Act [Dec. 5, 1991]. The amendment 
made by subsection (b) [repealing provisions set out as 
a note under section 2821 of this title] shall not affect 
the validity of any contract entered into before that 
date under section 802 of the Military Construction Au- 
thorization Act, 1984 (10 U.S.C. 2821 note), as in effect 
on the day before that date." 

§2837. Limited partnerships with private devel- 
opers of housing 

(a) Limited Partnerships. — (1) In order to 
meet the housing requirements of members of 
the armed forces, and the dependents of such 
members, at a military installation described in 
paragraph (2), the Secretary of a military de- 
partment may enter into a limited partnership 
with one or more private developers to encour- 
age the construction of housing and accessory 
structures within commuting distance of the in- 
stallation. The Secretary may contribute not 
less than five percent, but not more than 35 per- 
cent, of the development costs under a limited 
partnership. 

(2) Paragraph (1) applies to a military installa- 
tion under the jurisdiction of the Secretary con- 
cerned at which there is a shortage of suitable 
housing to meet the requirements of members 
and dependents referred to in such paragraph. 

(b) Collateral Incentive Agreements.— The 
Secretary concerned may also enter into collat- 
eral incentive agreements with private devel- 
opers who enter into a limited partnership under 
subsection (a) to ensure that, where appro- 
priate — 

(1) a suitable preference will be afforded 
members of the armed forces in the lease or 
purchase, as the case may be, of a reasonable 
number of the housing units covered by the 
limited partnership; or 

(2) the rental rates or sale prices, as the case 
may be, for some or all of such units will be 
affordable for such members. 

(c) Selection of Investment Opportuni- 
ties. — (1) The Secretary concerned shall use 
publicly advertised, competitively bid or com- 
petitively negotiated, contracting procedures, as 
provided in chapter 137 of this title, to enter 
into limited partnerships under subsection (a). 

(2) When a decision is made to enter into a 
limited partnership under subsection (a), the 
Secretary concerned shall submit a report in 
writing to the appropriate committees of Con- 
gress on that decision. Each such report shall in- 
clude the justification for the limited partner- 
ship, the terms and conditions of the limited 
partnership, a description of the development 
costs for projects under the limited partnership, 
and a description of the share of such costs to be 
incurred by the Secretary concerned. The Sec- 
retary concerned may then enter into the lim- 
ited partnership only after the end of the 21-day 
period beginning on the date the report is re- 
ceived by such committees or, if earlier, the end 
of the 14-day period beginning on the date on 
which a copy of the report is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(d) Account.— (1) There is hereby established 
on the books of the Treasury an account to be 
known as the "Defense Housing Investment Ac- 
count". 



(2) There shall be deposited into the Account — 

(A) such funds as may be authorized for and 
appropriated to the Account; and 

(B) any proceeds received by the Secretary 
concerned from the repayment of investments 
or profits on investments of the Secretary 
under subsection (a). 

(3) From such amounts as are provided in ad- 
vance in appropriation Acts, funds in the Ac- 
count shall be available to the Secretaries con- 
cerned in amounts determined by the Secretary 
of Defense for contracts, investments, and ex- 
penses necessary for the implementation of this 
section. 

(4) The Secretary concerned may not enter 
into a contract in connection with a limited 
partnership under subsection (a) or a collateral 
incentive agreement under subsection (b) unless 
a sufficient amount of the unobligated balance 
of the funds in the Account is available to the 
Secretary, as of the time the contract is entered 
into, to satisfy the total obligations to be in- 
curred by the United States under the contract. 

[(e) Repealed. Pub. L. 104-106, div. B, title 
XXVIII, § 2802(d)(1), Feb. 10, 1996, 110 Stat. 552.] 

(f) Report. — Not later than 60 days after the 
end of each fiscal year in which activities are 
carried out under this section, the Secretaries 
concerned shall jointly transmit to Congress a 
report specifying the amount and nature of the 
deposits into, and the expenditures from, the 
Account during such fiscal year and of the 
amount and nature of all other expenditures 
made pursuant to such section during such fiscal 
year. 

(g) Transfer of Lands Prohibited. — Nothing 
in this section shall be construed to permit the 
Secretary concerned, as part of a limited part- 
nership entered into under this section, to trans- 
fer the right, title, or interest of the United 
States in any real property under the jurisdic- 
tion of the Secretary concerned. 

(h) Expiration and Termination of Author- 
ity. — The authority of the Secretary concerned 
to enter into a limited partnership under this 
section shall expire on September 30, 2000. 

(Added Pub. L. 103-337, div. B, title XXVIII, 
§ 2803(a), Oct. 5, 1994, 108 Stat. 3051; amended 
Pub. L. 104-106, div. B, title XXVIII, §2802, Feb. 
10, 1996, 110 Stat. 551; Pub. L. 106-65, div. A, title 
X, §1066(a)(28), oct. 5, 1999, 113 Stat. 772; Pub. L. 
108-136, div. A, title X, § 1031(a)(44), Nov. 24, 2003, 
117 Stat. 1602.) 

Amendments 

2003— Subsec. (c)(2). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning' on the date on which a copy of the report is 
provided in an electronic medium pursuant to section 
480 of this title". 

1999— Subsec. (d)(2). Pub. L. 106-65 inserted "and" at 
end of subpar. (A), substituted a period for "; and" at 
end of subpar. (B), and struck out subpar. (C) which 
read as follows: "any unobligated balances which re- 
main in the Navy Housing Investment Account as of 
the date of the enactment of the National Defense Au- 
thorization Act for Fiscal Year 1996." 

1996— Subsec. (a)(1). Pub. L. 104-106, § 2802(b)(1), sub- 
stituted "the Secretary of a military department" for 
"the Secretary of the Navy". 

Pub. L. 104-106, §2802(a)(l), substituted "of the armed 
forces" for "of the naval service". 
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Subsec. (a)(2). Pub. L. 104-106, § 2802(b)(2), substituted 
"Secretary concerned" for "Secretary". 

Subsec. (b). Pub. L. 104-106, § 2802(b)(2), substituted 
"Secretary concerned" for "Secretary". 

Subsec. (b)(1). Pub. L. 104-106, § 2802(a)(2), substituted 
"of the armed forces" for "of the naval service". 

Subsec. (c). Pub. L. 104-106, § 2802(b)(2), substituted 
"Secretary concerned" for "Secretary" wherever ap- 
pearing. 

Subsec. (d). Pub. L. 104-106, § 2802(c), amended subsec. 
(d) generally. Prior to amendment, subsec. (d) read as 
follows: 

"(d) Account. — (1) There is hereby established on the 
books of the Treasury an account to be known as the 
'Navy Housing Investment Account'. 
"(2) There shall be deposited into the Account — 

"(A) such funds as may be authorized for and appro- 
priated to the Account; and 

"(B) any proceeds received by the Secretary from 
the repayment of investments or profits on invest- 
ments of the Secretary under subsection (a). 
"(3) In such amounts as is provided in advance in ap- 
propriation Acts, the Account shall be available for 
contracts, investments, and expenses necessary for the 
implementation of this section. 

"(4) The Secretary may not enter into a contract in 
connection with a limited partnership under subsection 
(a) or a collateral incentive agreement under sub- 
section (b) unless the Account contains sufficient 
funds, as of the time the contract is entered into, to 
satisfy the total obligations to be incurred by the 
United States under the contract." 

Subsec. (e). Pub. L. 104-106, § 2802(d)(1), struck out 
subsec. (e) which related to establishment of Navy 
Housing Investment Board. 

Subsec. (f). Pub. L. 104-106, §2802(e), substituted "ac- 
tivities are carried out" for "the Secretary carries out 
activities" and "the Secretaries concerned shall joint- 
ly" for "the Secretary shall". 

Subsec. (g). Pub. L. 104-106, § 2802(g), struck out 
"Navy" after "Transfer of" in heading. 

Pub. L. 104-106, §2802(b)(2), substituted "Secretary 
concerned" for "Secretary" in two places. 

Subsec. (h). Pub. L. 104-106, § 2802(f), substituted "Sep- 
tember 30, 2000" for "September 30, 1999". 

Pub. L. 104-106, §2802(d)(2), substituted "Authority" 
for "Authorities" in heading and struck out "(1)" be- 
fore "The authority" and par. (2) which read as follows: 
"The Navy Housing Investment Board shall terminate 
on November 30, 1999." 

Pub. L. 104-106, §2802(b)(2), substituted "Secretary 
concerned" for "Secretary" in par. (1). 

§2838. Leasing of military family housing to Sec- 
retary of Defense 

(a) Authority.— (1) The Secretary of a mili- 
tary department may lease to the Secretary of 
Defense military family housing- in the National 
Capital Region (as defined in section 2674(f) of 
this title). 

(2) In determining the military housing unit 
to lease under this section, the Secretary of De- 
fense should first consider any available mili- 
tary housing units that are already substan- 
tially equipped for executive communications 
and security. 

(b) Rental Rate. — A lease under subsection 
(a) shall provide for the payment by the Sec- 
retary of Defense of consideration in an amount 
equal to 105 percent of the monthly rate of basic 
allowance for housing prescribed under section 
403(b) of title 37 for a member of the uniformed 
services in the pay grade of O-10 with depend- 
ents assigned to duty at the military installa- 
tion on which the leased housing unit is located. 
A rate so established shall be considered the fair 
market value of the lease interest. 



(c) Treatment of Proceeds. — (1) The Sec- 
retary of a military department shall deposit all 
amounts received pursuant to leases entered 
into by the Secretary under this section into a 
special account in the Treasury established for 
such military department. 

(2) The proceeds deposited into the special ac- 
count of a military department pursuant to 
paragraph (1) shall be available to the Secretary 
of that military department, without further ap- 
propriation, for the maintenance, protection, al- 
teration, repair, improvement, or restoration of 
military housing on the military installation at 
which the housing leased pursuant to subsection 
(a) is located. 

(Added Pub. L. 110-417, div. B, title XXVIII, 
§ 2804(a), Oct. 14, 2008, 122 Stat. 4720.) 

SUBCHAPTER III— ADMINISTRATION OF 
MILITARY CONSTRUCTION AND MILI- 
TARY FAMILY HOUSING 

Sec. 

2851. Supervision of military construction projects. 

2852. Military construction projects: waiver of cer- 

tain restrictions. 

2853. Authorized cost and scope of work variations. 

2854. Restoration or replacement of damaged or de- 

stroyed facilities. 
2854a. Conveyance of damaged or deteriorated mili- 
tary family housing; use of proceeds. 

2855. Law applicable to contracts for architectural 

and engineering services and construction 
design. 

2856. Military unaccompanied housing: local com- 

parability of floor areas. 
[2857. Renumbered.] 

2858. Limitation on the use of funds for expediting 

a construction project. 

2859. Construction requirements related to anti- 

terrorism and force protection or urban- 
training operations. 

2860. Availability of appropriations. 

2861. Military construction projects in connection 

with industrial facility investment pro- 
gram. 

2862. Turn-key selection procedures. 

2863. Payment of contractor claims. 
[2864, 2865. Repealed.] 

2866. Water conservation at military installations. 

2867. Energy monitoring and utility control system 

specification for military construction and 
military family housing activities. 

2868. Utility services: furnishing for certain build- 

ings. 

2869. Exchange of property at military installa- 

tions. 

Amendments 

2011— Pub. L. 112-81, div. B, title XXVIII, § 2815(c), 
Dec. 31, 2011, 125 Stat. 1689, which directed amendment 
of table of sections at the beginning of this chapter by 
substituting "Exchange of property at military instal- 
lations" for "Conveyance of property at military in- 
stallations to limit encroachment" in item 2869, was 
executed by making the subtitution in the table of sec- 
tions at the beginning of this subchapter to reflect the 
probable intent of Congress. 

Pub. L. 111-383, div. A, title X, § 1075(d)(23), Jan. 7, 
2011, 124 Stat. 4374, made technical amendment to direc- 
tory language of Pub. L. 111-84, § 2804(d)(2). See 2009 
Amendment note below. 

2009— Pub. L. 111-84, div. B, title XXVIII, § 2841(a)(2), 
Oct. 28, 2009, 123 Stat. 2680, added item 2867. 

Pub. L. 111-84, div. B, title XXVIII, § 2804(d)(2), Oct. 28, 
2009, 123 Stat. 2662, as amended by Pub. L. 111-383, div. 
A, title X, §1075(d)(23), Jan. 7, 2011, 124 Stat. 4374, sub- 
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stltuted "Conveyance of property at military Installa- 
tions to limit encroachment" for "Conveyance of prop- 
erty at military installations to support military con- 
struction or limit encroachment" in item 2869. 

2006— Pub. L. 109-364, div. B, title XXVIII, §§ 2807(a)(2), 
2808(b)(2), 2809(b), 2810(b), 2811(f)(2), 2851(c)(4), Oct. 17, 
2006, 120 Stat. 2468-2471, 2473, 2495, added item 2861, in- 
serted "or urban-training' operations" after "force pro- 
tection" in item 2859, substituted "Military unaccom- 
panied housing: local comparability of floor areas" for 
"Limitations on barracks space by pay grade" in item 

2856 and "to support military construction or limit en- 
croachment" for "closed or realigned to support mili- 
tary construction" in item 2869, and struck out items 

2857 "Use of renewable forms of energy in new facili- 
ties", 2864 "Military construction contracts on Guam", 
2865 "Energy savings at military installations", and 
2867 "Sale of electricity from alternate energy and co- 
generation production facilities". 

Pub. L. 109-163, div. B, title XXVIII, § 2804(c)(2), Jan. 
6, 2006, 119 Stat. 3507, substituted "Authorized cost and 
scope of work variations" for "Authorized cost vari- 
ations" in Item 2853. 

Pub. L. 108-375, div. B, title XXVIII, § 2804(a)(2), Oct. 
28, 2004, 118 Stat. 2122, added item 2859. 

2003— Pub. L. 108-136, div. A, title X, § 1044(b)(2), div. 
B, title XXVIII, § 2805(a)(2), Nov. 24, 2003, 117 Stat. 1612, 
1721, struck out Item 2859 "Transmission of annual 
military construction authorization request" and 
added item 2869. 

2001— Pub. L. 107-107, div. B, title XXVIII, § 2803(b), 
Dec. 28, 2001, 115 Stat. 1305, struck out item 2861 "An- 
nual report to Congress". 

1997— Pub. L. 105-85, div. A, title III, § 371(c)(3), Nov. 
18, 1997, 111 Stat. 1705, added Items 2867 and 2868. 

1996— Pub. L. 104-106, div. B, title XXVIII, § 2818(a)(2), 
Feb. 10, 1996, 110 Stat. 555, added item 2854a. 

1993— Pub. L. 103-160, div. B, title XXVIII, § 2803(b), 
Nov. 30, 1993, 107 Stat. 1885, added item 2866. 

1990— Pub. L. 101-510, div. B, title XXVIII, § 2851(b), 
Nov. 5, 1990, 104 Stat. 1804, added item 2865. 

1989— Pub. L. 101-189, div. B, title XXVIII, § 2807(b), 
Nov. 29, 1989, 103 Stat. 1648, added item 2864. 

1987— Pub. L. 100-180, div. B, subdiv. 3, title I, § 2303(b), 
Dec. 4, 1987, 101 Stat. 1215, added Item 2863. 

1986— Pub. L. 99-661, div. A, title XIII, § 1343(a)(21)(B), 
Nov. 14, 1986, 100 Stat. 3994, struck out "for five years" 
after "Availability of appropriations" in item 2860. 

1985— Pub. L. 99-167, title VIII, § 807(b), Dec. 3, 1985, 99 
Stat. 988, added Item 2862. 

1982— Pub. L. 97-321, title VIII, § 801(b)(3), Oct. 15, 1982, 
96 Stat. 1571, substituted "renewable forms of energy In 
new facilities" for "solar energy systems" in item 2857. 

§2851. Supervision of military construction 
projects 

(a) Supervision of Military Department 
Projects. — Each contract entered into by the 
United States in connection with a military 
construction project or a military family hous- 
ing project shall be carried out under the direc- 
tion and supervision of the Secretary of the 
Army (acting through the Chief of Engineers), 
the Secretary of the Navy (acting through the 
Commander of the Naval Facilities Engineering 
Command), or such other department or Govern- 
ment agency as the Secretary of Defense ap- 
proves to assure the most efficient, expeditious, 
and cost-effective completion of the project. 

(b) Supervision of Defense Agency 
Projects. — A military construction project for 
an activity or agency of the Department of De- 
fense (other than a military department) fi- 
nanced from appropriations for military func- 
tions of the Department of Defense shall be ac- 
complished by or through a military department 
designated by the Secretary of Defense. 



(c) Maintenance of Military Construction 
Information on Internet; Access. — (1) The Sec- 
retary of Defense shall maintain an Internet site 
that will permit a person to access and view on 
a separate page of the Internet site a document 
or other file containing the information re- 
quired by paragraph (2) for the following: 

(A) Each military construction project or 
military family housing project that has been 
specifically authorized by Act of Congress. 

(B) Each project carried out with funds au- 
thorized for the operation and maintenance of 
military family housing. 

(C) Each project carried out with funds au- 
thorized for the improvement of military fam- 
ily housing units. 

(D) Each unspecified minor construction 
project carried out under the authority of sec- 
tion 2805(a) of this title. 

(E) Each military construction project or 
military family housing project regarding 
which a statutory requirement exists to notify 
Congress. 

(2) The information to be provided via the 
Internet site required by paragraph (1) for each 
project described in such paragraph shall in- 
clude the following: 

(A) The solicitation date and award date (or 
anticipated dates) for each contract entered 
into (or to be entered into) by the United 
States in connection with the project. 

(B) The contract recipient, contract award 
amount, construction milestone schedule pro- 
posed by the contractor, and construction 
completion date stipulated in the awarded 
contract. 

(C) The most current Department of Defense 
Form 1391, Military Construction Project 
Data, for the project. 

(D) The progress of the project, including 
the percentage of construction currently com- 
pleted and the current estimated construction 
completion date. 

(E) The current contract obligation of funds 
for the project, including any changes to the 
original contract award amount. 

(F) If funds appropriated for the project have 
been diverted for use in another project, the 
project to which the funds were diverted and 
the amount so diverted. 

(G) For accounts such as planning and de- 
sign, unspecified minor construction, and fam- 
ily housing operation and maintenance, de- 
tailed information regarding expenditures and 
anticipated expenditures under these accounts 
and the purposes for which the expenditures 
are made. 

(3) The information required to be provided for 
each project described in paragraph (1) shall be 
made available on the Internet site required by 
such paragraph not later than 90 days after the 
award of a contract or delivery order for the 
project. The Secretary of Defense shall update 
the required information as promptly as prac- 
ticable, but not less frequently than once a 
month, to ensure that the information is avail- 
able in a timely manner. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 163; amended Pub. L. 109-163, div. B, title 
XXVIII, § 2803(a), (c), Jan. 6, 2006, 119 Stat. 3505, 
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3506; Pub. L. 111-383, div. B, title XXVIII, §2801, 
Jan. 7, 2011, 124 Stat. 4458.) 

Amendments 

2011— Subsec. (c)(1). Pub. L. 111-383, §2801(c)(l), sub- 
stituted "that will permit a person" for "that, when 
activated by a person authorized under paragraph (3), 
will permit the person". 

Subsec. (c)(2)(F) to (H). Pub. L. 111-383, § 2801(a), re- 
designated subpars. (G) and (H) as (P) and (G), respec- 
tively, and struck out former subpar. (P) which read as 
follows: "The estimated final cost of the project and, if 
the estimated final cost of the project exceeds the 
amount appropriated for the project and funds have 
been provided from another source to meet the in- 
creased cost, the source of the funds and the amount 
provided." 

Subsec. (c)(3), (4). Pub. L. 111-383, § 2801(b), (c)(2), re- 
designated par. (4) as (3), substituted "on the Internet 
site required by such paragraph" for "to the persons re- 
ferred to in paragraph (3)" and struck out "to such per- 
sons" before "in a timely manner", and struck out 
former par. (3) which read as follows: "Access to the 
Internet site required by paragraph (1) shall be re- 
stricted to the following persons: 

"(A) Members of the congressional defense commit- 
tees and their staff. 

"(B) Staff of the congressional defense commit- 
tees." 

2006— Subsecs. (a), (b). Pub. L. 109-163, § 2803(c), in- 
serted headings. 
Subsec. (c). Pub. L. 109-163, § 2803(a), added subsec. (c). 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Implementation op Internet Site 

Pub. L. 109-163, div. B, title XXVIII, § 2803(b), Jan. 6, 
2006, 119 Stat. 3506, provided that: "The Internet site re- 
quired by subsection (c) of section 2851 of title 10, 
United States Code, as added by subsection (a), shall be 
available to the persons referred to in paragraph (3) of 
such subsection not later than July 15, 2006." 

Identification of Requirements To Reduce Backlog 
in Maintenance and Repair of Defense Facilities 

Pub. L. 106-398, §1 [[div. A], title III, §374], Oct. 30, 
2000, 114 Stat. 1654, 1654A-81, which required the Sec- 
retary of Defense to submit to Congress, not later than 
March 15, 2001, a report identifying a list of require- 
ments to reduce the backlog in maintenance and repair 
needs of facilities and infrastructure under the jurisdic- 
tion of the Department of Defense or a military depart- 
ment, which report was to be updated annually, was re- 
pealed by Pub. L. 112-81, div. A, title X, §1062(i)(l), Dec. 
31, 2011, 125 Stat. 1585. 

§2852. Military construction projects: waiver of 
certain restrictions 

(a) The Secretary of Defense and the Secretar- 
ies of the military departments may carry out 
authorized military construction projects and 
authorized military family housing projects 
without regard to subsections (a) and (b) of sec- 
tion 3324 of title 31. 

(b) Authority to carry out a military construc- 
tion project or a military family housing project 
may be exercised on land not owned by the 
United States — 

(1) before title to the land on which the 
project is to be carried out is approved under 
section 3111 of title 40; and 

(2) even though the land will be held in other 
than a fee simple interest in a case in which 



the Secretary of the military department con- 
cerned determines that the interest to be ac- 
quired in the land is sufficient for the purposes 
of the project. 

(c) In the case of a military construction 
project or a military family housing project, the 
contract amount thresholds specified in sub- 
chapter III of chapter 31 of title 40 (commonly 
referred to as the Miller Act) shall be applied by 
substituting "$150,000" for "$100,000" for pur- 
poses of determining when a performance bond 
and payment bond are required under section 
3131 of such title and when alternatives to pay- 
ment bonds as payment protections for suppliers 
of labor and materials are required under sec- 
tion 3132 of such title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 164; amended Pub. L. 97-295, §1(35), Oct. 12, 
1982, 96 Stat. 1296; Pub. L. 97-321, title VIII, 
§ 805(a)(1), Oct. 15, 1982, 96 Stat. 1573; Pub. L. 
99-145, title XIII, §1303(a)(19), Nov. 8, 1985, 99 
Stat. 739; Pub. L. 107-217, §3(b)(20), Aug. 21, 2002, 
116 Stat. 1297; Pub. L. 112-81, div. B, title 
XXVIII, §2803, Dec. 31, 2011, 125 Stat. 1685.) 

Historical and Revision Notes 

In 10:2852(a), the title 31 citation is substituted on au- 
thority of Pub. L. 97-258, §4(b), Sept. 13, 1982, 96 Stat. 
1067, the first section of which enacted title 31. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 added subsec. (c). 

2002— Subsec. (b)(1). Pub. L. 107-217 substituted "sec- 
tion 3111 of title 40" for "section 355 of the Revised 
Statutes (40U.S.C. 255)". 

1985— Subsec. (a). Pub. L. 99-145 substituted "sub- 
sections (a) and (b) of section 3324" for "section 3324(a) 
and (b)". 

1982— Subsec. (a). Pub. L. 97-295 substituted "section 
3324(a) and (b) of title 31" for "section 3648 of the Re- 
vised Statutes (31 U.S.C. 529)". 

Subsec. (b). Pub. L. 97-321 substituted "may be exer- 
cised on land not owned by the United States" for "on 
land not owned by the United States may be exercised" 
in introductory text, redesignated former cl. (1) as par. 
(1), added par. (2), and struck out former cl. (2) which 
read as follows: "even though the land is held tempo- 
rarily". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2853. Authorized cost and scope of work vari- 
ations 

(a) Except as provided in subsection (c) or (d), 
the cost authorized for a military construction 
project or for the construction, improvement, 
and acquisition of a military family housing 
project may be increased or decreased by not 
more than 25 percent of the amount appro- 
priated for such project or 200 percent of the 
minor construction project ceiling specified in 
section 2805(a), whichever is less, if the Sec- 
retary concerned determines that such revised 
cost is required for the sole purpose of meeting 
unusual variations in cost and that such vari- 
ations in cost could not have reasonably been 
anticipated at the time the project was approved 
originally by Congress. 

(b) (1) Except as provided in subsection (c), the 
scope of work for a military construction 
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project or for the construction, improvement, 
and acquisition of a military family housing 
project may be reduced by not more than 25 per- 
cent from the amount specified for that project, 
construction, improvement, or acquisition in 
the justification data provided to Congress as 
part of the request for authorization of the 
project, construction, improvement, or acquisi- 
tion. 

(2) The scope of work for a military construc- 
tion project or for the construction, improve- 
ment, and acquisition of a military family hous- 
ing project may not be increased above the 
amount specified for that project, construction, 
improvement, or acquisition in the justification 
data provided to Congress as part of the request 
for authorization of the project, construction, 
improvement, or acquisition. 

(c) The limitation on cost variations in sub- 
section (a) or the limitation on scope reduction 
in subsection (b)(1) does not apply if the vari- 
ation in cost or reduction in the scope of work 
is approved by the Secretary concerned and — 

(1) in the case of a cost increase or a reduc- 
tion in the scope of work — 

(A) the Secretary concerned notifies the 
appropriate committees of Congress in writ- 
ing of the cost increase or reduction in scope 
and the reasons therefor, including a de- 
scription of the funds proposed to be used to 
finance any increased costs; and 

(B) a period of 21 days has elapsed after the 
date on which the notification is received by 
the committees or, if over sooner, a period of 
14 days has elapsed after the date on which 
a copy of the notification is provided in an 
electronic medium pursuant to section 480 of 
this title; or 

(2) in the case of a cost decrease, the Sec- 
retary concerned notifies the appropriate com- 
mittees of Congress in writing not later than 
14 days after the date funds are obligated in 
connection with the military construction 
project or military family housing project. 

(d) The limitation on cost variations in sub- 
section (a) does not apply to the following: 

(1) The settlement of a contractor claim 
under a contract. 

(2) The costs associated with the required re- 
mediation of an environmental hazard in con- 
nection with a military construction project 
or military family housing project, such as as- 
bestos removal, radon abatement, lead-based 
paint removal or abatement, or any other le- 
gally required environmental hazard remedi- 
ation, if the required remediation could not 
have reasonably been anticipated at the time 
the project was approved originally by Con- 
gress. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 164; amended Pub. L. 98-407, title VIII, 
§807, Aug. 28, 1984, 98 Stat. 1521; Pub. L. 100-26, 
§ 7(f)(2), Apr. 21, 1987, 101 Stat. 281; Pub. L. 
100-180, div. B, subdiv. 3, title I, §§2312, 2313, Dec. 
4, 1987, 101 Stat. 1217, 1218; Pub. L. 101-189, div. B, 
title XXVIII, §2808, Nov. 29, 1989, 103 Stat. 1648; 
Pub. L. 104-106, div. B, title XXVIII, §2817, Feb. 
10, 1996, 110 Stat. 553; Pub. L. 107-107, div. B, title 
XXVIII, §2802, Dec. 28, 2001, 115 Stat. 1305; Pub. 
L. 108-375, div. B, title XXVIII, §2803, Oct. 28, 



2004, 118 Stat. 2121; Pub. L. 109-163, div. B, title 
XXVIII, §2804(a)-(c)(l), Jan. 6, 2006, 119 Stat. 
3506; Pub. L. 109-364, div. B, title XXVIII, §2806, 
Oct. 17, 2006, 120 Stat. 2468; Pub. L. 111-84, div. B, 
title XXVIII, §2803, Oct. 28, 2009, 123 Stat. 2661; 
Pub. L. 112-81, div. B, title XXVIII, § 2802(c)(2), 
Dec. 31, 2011, 125 Stat. 1685.) 

Amendments 

2011 — Subsec. (a). Pub. L. 112-81 substituted "section 
2805(a)" for "section 2805(a)(1)". 

2009— Subsec. (b). Pub. L. 111-84, §2803(1), designated 
existing provisions as par. (1), substituted "may be re- 
duced by not more than 25 percent from the amount 
specified for that project, construction, improvement, 
or acquisition in the justification data provided to Con- 
gress as part of the request for authorization of the 
project, construction, improvement, or acquisition." 
for "may be reduced by not more than 25 percent from 
the amount approved for that project, construction, 
improvement, or acquisition by Congress.", and added 
par. (2). 

Subsec. (c). Pub. L. 111-84, §2803(2), substituted "sub- 
section (b)(1)" for "subsection (b)" in introductory pro- 
visions. 

2006— Pub. L. 109-163, §2804(c)(l), substituted "Author- 
ized cost and scope of work variations" for "Authorized 
cost variations" in section catchline. 

Subsec. (a). Pub. L. 109-163, § 2804(a)(1), substituted 
"may be increased or decreased by not more than 25 
percent" for "may be increased by not more than 25 
percent" and "if the Secretary concerned determines 
that such revised cost is required" for "if the Secretary 
concerned determines that such an increase in cost is 
required". 

Subsec. (c). Pub. L. 109-364 substituted "if the vari- 
ation in cost or reduction in the scope of work is ap- 
proved by the Secretary concerned and — " for "if — " in 
introductory provisions, added pars. (1) and (2), and 
struck out former pars. (1) to (3) which read as follows: 

"(1) the variation in cost or reduction in scope is ap- 
proved by the Secretary concerned; 

"(2) the Secretary concerned notifies the appropriate 
committees of Congress in writing of the variation or 
reduction and the reasons therefor, including a descrip- 
tion of the funds proposed to be used to finance any in- 
creased costs; and 

"(3) a period of 21 days has elapsed after the date on 
which the notification is received by the committees 
or, if over sooner, a period of 14 days has elapsed after 
the date on which a copy of the notification is provided 
in an electronic medium pursuant to section 480 of this 
title." 

Pub. L. 109-163, §2804(a)(2), (b), substituted "limita- 
tion on cost variations" for "limitation on cost in- 
crease" in introductory provisions, "the variation" for 
"the increase" in pars. (1) and (2), and inserted 
", including a description of the funds proposed to be 
used to finance any increased costs" after "the reasons 
therefor" in par. (2). 

Subsec. (d). Pub. L. 109-163, § 2804(a)(3), substituted 
"limitation on cost variations" for "limitation on cost 
increases" in introductory provisions. 

2004— Subsec. (c)(3). Pub. L. 108-375 inserted before pe- 
riod at end "or, if over sooner, a period of 14 days has 
elapsed after the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

2001— Subsec. (d). Pub. L. 107-107 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: "The limitation on cost increases in subsection 
(a) does not apply to the settlement of a contractor 
claim under a contract." 

1996— Subsec. (d). Pub. L. 104-106 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: "The limitation on cost increases in subsection 
(a) does not apply to a within-scope modification to a 
contract or to the settlement of a contractor claim 
under a contract if the increase in cost is approved by 
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the Secretary concerned, and the Secretary concerned 
promptly submits written notification of the facts re- 
lating- to the proposed increase in cost to the appro- 
priate committees of Congress." 

1989 — Pub. L. 101-189 amended section generally, sub- 
stituting subsecs. (a) to (d) for former subsecs. (a) to (f). 

1987— Subsec. (a)(1). Pub. L. 100-180, §2312, substituted 
"Except as provided in paragraph (2), the total cost au- 
thorized for military construction projects at an instal- 
lation (including each project the cost of which is in- 
cluded in such total authorized cost and is less than the 
minor project ceiling) may be increased by not more 
than 25 percent of the total amount appropriated for 
such projects" for "Except as provided in paragraph (2), 
the cost authorized for a military construction project 
(other than a project for which the approved amount is 
less than the minor project ceiling (as defined in sub- 
section (f))) may be increased by not more than 25 per- 
cent of the amount appropriated for the project". 

Pub. L. 100-26, §7(f)(2)(A), substituted "the minor 
project ceiling (as defined in subsection (f))" for "the 
amount specified by law as the maximum amount for a 
minor military construction project". 

Pub. L. 100-26, §7(f)(2)(B), substituted "the minor 
project ceiling" for "the amount specified by law as the 
maximum amount for a minor military construction 
project". 

Subsec. (a)(2). Pub. L. 100-26, § 7(f)(2)(B), substituted 
"the minor project ceiling" for "the amount specified 
by law as the maximum amount for a minor military 
construction project" in two places. 

Subsec. (b). Pub. L. 100-26, § 7(f)(2)(B), (C), substituted 
"the minor project ceiling" for "the amount specified 
by law as the maximum amount for a minor military 
construction project" and "the amount of such ceiling" 
for "such maximum amount" in two places. 

Subsec. (c). Pub. L. 100-180, §2313, substituted "con- 
struction, improvement," for "construction". 

Subsec. (e). Pub. L. 100-26, § 7(f)(2)(B), substituted 
"the minor project ceiling" for "the amount specified 
by law as the maximum amount for a minor military 
construction project". 

Subsec. (f). Pub. L. 100-26, § 7(f)(2)(D), added subsec. 
(f). 

1984— Subsec. (e). Pub. L. 98-407 inserted "is more 
than the amount specified by law as the maximum 
amount for a minor military construction project and". 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2854. Restoration or replacement of damaged or 
destroyed facilities 

(a) Subject to subsection (b), the Secretary 
concerned may repair, restore, or replace a facil- 
ity under his jurisdiction, including a family 
housing facility, that has been damaged or de- 
stroyed. 

(b) When a decision is made to carry out con- 
struction under this section and the cost of the 
repair, restoration, or replacement is greater 
than the maximum amount for a minor con- 
struction project, the Secretary concerned shall 
notify in writing the appropriate committees of 
Congress of that decision, of the justification for 
the project, of the current estimate of the cost 
of the project, of the source of funds for the 
project, and of the justification for carrying out 
the project under this section. The project may 
then be carried out only after the end of the 21- 
day period beginning on the date the notifica- 
tion is received by such committees or, if ear- 
lier, the end of the seven-day period beginning 
on the date on which a copy of the notification 



is provided in an electronic medium pursuant to 
section 480 of this title. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 165; amended Pub. L. 102-190, div. B, title 
XXVIII, §2870(7), Dec. 5, 1991, 105 Stat. 1563; Pub. 
L. 108-136, div. A, title X, § 1031(a)(45), Nov. 24, 
2003, 117 Stat. 1602.) 

Amendments 

2003— Subsec. (b). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the seven-day pe- 
riod beginning on the date on which a copy of the noti- 
fication is provided in an electronic medium pursuant 
to section 480 of this title". 

1991— Subsec. (b). Pub. L. 102-190 struck out "(1)" 
after "carried out only" and ", or (2) after each such 
committee has approved the project, if the committees 
approve the project before the end of that period" be- 
fore period at end. 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§ 2854a. Conveyance of damaged or deteriorated 
military family housing; use of proceeds 

(a) Authority To Convey. — (1) The Secretary 
concerned may convey any family housing facil- 
ity that, due to damage or deterioration, is in a 
condition that is uneconomical to repair. Any 
conveyance of a family housing facility under 
this section may include a conveyance of the 
real property associated with the facility con- 
veyed. 

(2) The authority of this section does not 
apply to family housing facilities located at 
military installations approved for closure 
under a base closure law or family housing fa- 
cilities located at an installation outside the 
United States at which the Secretary of Defense 
terminates operations. 

(3) The aggregate total value of the family 
housing facilities conveyed by the Department 
of Defense under the authority in this sub- 
section in any fiscal year may not exceed 
$5,000,000. 

(4) For purposes of this subsection, a family 
housing facility is in a condition that is uneco- 
nomical to repair if the cost of the necessary re- 
pairs for the facility would exceed the amount 
equal to 70 percent of the cost of constructing a 
family housing facility to replace such facility. 

(b) Consideration.— (1) As consideration for 
the conveyance of a family housing facility 
under subsection (a), the person to whom the fa- 
cility is conveyed shall pay the United States an 
amount equal to the fair market value of the fa- 
cility conveyed, including any real property 
conveyed along with the facility. 

(2) The Secretary concerned shall determine 
the fair market value of any family housing fa- 
cility and associated real property that is con- 
veyed under subsection (a). Such determination 
shall be final. 

(c) Notice and Wait Requirements.— The Sec- 
retary concerned may not enter into an agree- 
ment to convey a family housing facility under 
this section until — 

(1) the Secretary submits to the appropriate 
committees of Congress, in writing, a jus- 
tification for the conveyance under the agree- 
ment, including — 
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(A) an estimate of the consideration to be 
provided the United States under the agree- 
ment; 

(B) an estimate of the cost of repairing the 
family housing facility to be conveyed; and 

(C) an estimate of the cost of replacing the 
family housing facility to be conveyed; and 

(2) a period of 21 days has elapsed after the 
date on which the justification is received by 
the committees or, if over sooner, a period of 
14 days has elapsed after the date on which a 
copy of the justification is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(d) Inapplicability of Certain Property Dis- 
posal Laws. — The following provisions of law do 
not apply to the conveyance of a family housing 
facility under this section: 

(1) Subtitle I of title 40 and division C (ex- 
cept sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41. 

(2) Title V of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11411 et sea..). 

(e) Use of Proceeds. — (1) The proceeds of any 
conveyance of a family housing facility under 
this section shall be credited to the appropriate 
fund established under section 2883 of this title 
and shall be available — 

(A) to construct family housing units to re- 
place the family housing facility conveyed 
under this section, but only to the extent that 
the number of units constructed with such 
proceeds does not exceed the number of units 
of military family housing of the facility con- 
veyed; 

(P>) to repair or restore existing military 
family housing; and 

(C) to reimburse the Secretary concerned for 
the costs incurred by the Secretary in convey- 
ing the family housing facility. 

(2) Notwithstanding section 2883(d) of this 
title, proceeds derived from a conveyance of a 
family housing facility under this section shall 
be available under paragraph (1) without any 
further appropriation. 

(f) Description of Property. — The exact acre- 
age and legal description of any family housing 
facility conveyed under this section, including 
any real property associated with such facility, 
shall be determined by such means as the Sec- 
retary concerned considers satisfactory, includ- 
ing by survey in the case of real property. 

(g) Additional Terms and Conditions.— The 
Secretary concerned may require such addi- 
tional terms and conditions in connection with 
the conveyance of family housing facilities 
under this section as the Secretary considers ap- 
propriate to protect the interests of the United 
States. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2818(a)(1), Feb. 10, 1996, 110 Stat. 553; amended 
Pub. L. 107-107, div. A, title X, § 1048(d)(1), Dec. 
28, 2001, 115 Stat. 1227; Pub. L. 107-217, §3(b)(21), 
Aug. 21, 2002, 116 Stat. 1297; Pub. L. 108-136, div. 
A, title X, §1031(a)(46), Nov. 24, 2003, 117 Stat. 
1602; Pub. L. 111-350, §5(b)(49), Jan. 4, 2011, 124 
Stat. 3846.) 

References in Text 

The McKinney-Vento Homeless Assistance Act, re- 
ferred to In subsec. (d)(2), is Pub. L. 100-77, July 22, 1987, 



101 Stat. 482. Title V of the Act is classified generally 
to subchapter V (§11411 et seq.) of chapter 119 of Title 
42, The Public Health and Welfare. For complete classi- 
fication of this Act to the Code, see Short Title note 
set out under section 11301 of Title 42 and Tables. 

Amendments 

2011— Subsec. (d)(1). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et seq.)". 

2003— Subsec. (c)(2). Pub. L. 108-136 struck out "cal- 
endar" after "21" and inserted before period at end "or, 
if over sooner, a period of 14 days has elapsed after the 
date on which a copy of the justification is provided in 
an electronic medium pursuant to section 480 of this 
title". 

2002— Subsec. (d)(1). Pub. L. 107-217 substituted "Sub- 
title I of title 40 and title III of the" for "The" and "(41 
U.S.C. 251 et seq.)" for "(40 U.S.C. 471 et seq.)". 

2001— Subsec. (d)(2). Pub. L. 107-107 substituted 
"McKinney-Vento Homeless Assistance Act" for 
"Stewart B. McKinney Homeless Assistance Act". 

§ 2855. Law applicable to contracts for architec- 
tural and engineering services and construc- 
tion design 

(a) Contracts for architectural and engineer- 
ing services and construction design in connec- 
tion with a military construction project or a 
military family housing project shall be award- 
ed in accordance with chapter 11 of title 40. 

(b) (1) In the case of a contract referred to in 
subsection (a) — 

(A) if the Secretary concerned estimates 
that the initial award of the contract will be 
in an amount greater than or equal to the 
threshold amount determined under paragraph 
(2), the contract may not be set aside exclu- 
sively for award to small business concerns; 
and 

(B) if the Secretary concerned estimates 
that the initial award of the contract will be 
in an amount less than the threshold amount 
determined under paragraph (2), the contract 
shall be awarded in accordance with the set 
aside provisions of the Small Business Act (15 
U.S.C. 631 et seq.). 

(2) The initial threshold amount under para- 
graph (1) is $300,000. The Secretary of Defense 
may revise that amount in order to ensure that 
small business concerns receive a reasonable 
share of contracts referred to in subsection (a). 

(3) This subsection does not restrict the award 
of contracts to small business concerns under 
section 8(a) of the Small Business Act (15 U.S.C. 
637(a)). 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 166; amended Pub. L. 98-407, title VIII, 
§ 808(a), Aug. 28, 1984, 98 Stat. 1521; Pub. L. 
107-217, §3(b)(22), Aug. 21, 2002, 116 Stat. 1297; 
Pub. L. 108-136, div. A, title XIV, § 1427(a), Nov. 
24, 2003, 117 Stat. 1670.) 

References in Text 

The Small Business Act, referred to in subsec. 
(b)(1)(B), is Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72 
Stat. 384, which is classified generally to chapter 14A 
(§631 et seq.) of Title 15, Commerce and Trade. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 631 of Title 15 and 
Tables. 
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Amendments 

2003— Subsec. (b)(2). Pub. L. 108-136 substituted 
"$300,000" for "$85,000". 

2002— Subsec. (a). Pub. L. 107-217 substituted "chapter 
11 of title 40" for "title IX of the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. 541 et 
seq.)". 

1984 — Pub. L. 98-407 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Effective Date of 1984 Amendment 

Section 808(b) of Pub. L. 98-407 provided that: "Sub- 
section (b) of section 2855 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to contracts awarded after September 30, 1984, ex- 
cept that the authority of the Secretary of Defense 
under paragraph (2) of that subsection shall apply only 
with respect to contracts awarded after September 30, 
1985." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2856. Military unaccompanied housing: local 
comparability of floor areas 

In the construction, acquisition, and improve- 
ment of military unaccompanied housing, the 
Secretary concerned shall ensure that the floor 
areas of such housing in a particular locality (as 
designated by the Secretary concerned for pur- 
poses of this section) do not exceed the floor 
areas of similar housing in the private sector in 
that locality. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 166; amended Pub. L. 101-510, div. A, title 
XIII, §1301(19), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 
109-364, div. B, title XXVIII, § 2807(a)(1), Oct. 17, 
2006, 120 Stat. 2468.) 

Amendments 

2006 — Pub. L. 109-364 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "The Secretary of Defense shall prescribe regula- 
tions establishing the maximum allowable net square 
feet per occupant for new permanent barracks con- 
struction. Such regulations shall be uniform for the 
armed forces under the jurisdiction of the Secretary of 
a military department." 

1990— Pub. L. 101-510 struck out "(a)" before "The 
Secretary of Defense" and struck out subsec. (b) which 
read as follows: "Before taking effect, any regulations 
under this section, and any modifications to such regu- 
lations, shall be submitted to the appropriate commit- 
tees of Congress. Such regulations (including any modi- 
fications to such regulations) may not then take effect 
until 21 days after being received by such committees." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

[§2857. Renumbered §2915] 

§ 2858. Limitation on the use of funds for expedit- 
ing a construction project 

Funds appropriated for military construction 
(including military family housing) may not be 
expended for additional costs involved in expe- 
diting a construction project unless the Sec- 
retary concerned (1) certifies that expenditures 
for such costs are necessary to protect the na- 



tional interest, and (2) establishes a reasonable 
completion date for the project. In establishing 
such a completion date, the Secretary shall take 
into consideration the urgency of the require- 
ment for completion of the project, the type and 
location of the project, the climatic and sea- 
sonal conditions affecting the construction in- 
volved, and the application of economical con- 
struction practices. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 167.) 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2859. Construction requirements related to 
antiterrorism and force protection or urban- 
training operations 

(a) Antiterrorism and Force Protection 
Guidance and Criteria. — The Secretary of De- 
fense shall develop common guidance and cri- 
teria to be used by each Secretary concerned — 

(1) to assess the vulnerability of military in- 
stallations located inside and outside of the 
United States to terrorist attack; 

(2) to develop construction standards de- 
signed to reduce the vulnerability of struc- 
tures to terrorist attack and improve the secu- 
rity of the occupants of such structures; 

(3) to prepare and carry out military con- 
struction projects, such as gate and fenceline 
construction, to improve the physical security 
of military installations; and 

(4) to assist in prioritizing such projects 
within the military construction budget of 
each of the armed forces. 

(b) Vulnerability Assessments. — The Sec- 
retary of Defense shall require vulnerability as- 
sessments of military installations to be con- 
ducted, at regular intervals, using the criteria 
developed under subsection (a). 

(c) Military Construction Requirements. — 
As part of the budget materials submitted to 
Congress in connection with the submission of 
the budget for a fiscal year pursuant to section 
1105 of title 31, but in no case later than March 
15 of each year, the Secretary of Defense shall 
submit a report, in both classified and unclassi- 
fied form, describing — 

(1) the location and results of the vulner- 
ability assessments conducted under sub- 
section (b) during the most recently completed 
fiscal year; 

(2) the military construction requirements 
anticipated to be necessary during the period 
covered by the then-current future-years de- 
fense plan under section 221 of this title to im- 
prove the physical security of military instal- 
lations; and 

(3) the extent to which funds to meet those 
requirements are not requested in the Depart- 
ment of Defense budget for the fiscal year for 
which the budget is submitted. 

(d) Certification Required for Military 
Construction Projects Designed to Provide 
Training in Urban Operations.— (1) Except as 
provided in paragraph (3), the Secretary con- 
cerned may not carry out a military construe- 
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tion project to construct a facility designed to 
provide training in urban operations for mem- 
bers of the armed forces or personnel of the De- 
partment of Defense or other Federal agencies 
until — 

(A) the Secretary of Defense approves a 
strategy for training and facility construction 
for operations in urban terrain; and 

(B) the Under Secretary of Defense for Per- 
sonnel and Readiness evaluates the project 
and certifies to the appropriate committees of 
Congress that the project — 

(i) is consistent with the strategy; and 

(ii) incorporates the appropriate capabili- 
ties for joint and interagency use in accord- 
ance with the strategy. 

(2) The Under Secretary of Defense for Person- 
nel and Readiness shall conduct the evaluation 
required by paragraph (1)(B) in consultation 
with the Commander of the United States Joint 
Forces Command. 

(3) This subsection shall not apply with re- 
spect to a military construction project carried 
out under the authority of section 2803, 2804, or 
2808 of this title or section 2808 of the Military 
Construction Authorization Act for Fiscal Year 
2004 (division B of Public Law 108-136; 117 Stat. 
1723). 

(Added Pub. L. 108-375, div. B, title XXVIII, 
§ 2804(a)(1), Oct. 28, 2004, 118 Stat. 2121; amended 
Pub. L. 109-364, div. B, title XXVIII, § 2808(a), 
(b)(1), Oct. 17, 2006, 120 Stat. 2469.) 

References in Text 

Section 2808 of the Military Construction Authoriza- 
tion Act for Fiscal Year 2004, referred to in subsec. 
(d)(3), is section 2808 of title XXVIII of div. B of Pub. L. 
108-136, Nov. 24, 2003, 117 Stat. 1723, which is not classi- 
fied to the Code except for section 2808(e), which is set 
out as a note under section 2805 of this title. 

Prior Provisions 

A prior section 2859, added Pub. L. 97-214, §2(a), July 
12, 1982, 96 Stat. 167; amended Pub. L. 97-295, §1(36), Oct. 
12, 1982, 96 Stat. 1296, provided for transmission of an- 
nual military construction authorization request, prior 
to repeal by Pub. L. 108-136, div. A, title X, § 1044(b)(1), 
Nov. 24, 2003, 117 Stat. 1612. 

Amendments 

2006— Pub. L. 109-364, §2808(b)(l), inserted "or urban- 
training- operations" after "force protection" in section 
catchline. 

Subsec. (d). Pub. L. 109-364, § 2808(a), added subsec. (d). 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. B, title XXVIII, § 2808(c), Oct. 17, 
2006, 120 Stat. 2470, provided that: "Subsection (d) of 
section 2859 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to military con- 
struction projects described in such subsection (d) for 
which funds are first provided for fiscal year 2007 or 
thereafter." 

Special Requirement for 2006 Report 

Pub. L. 108-375, div. B, title XXVIII, § 2804(b), Oct. 28, 
2004, 118 Stat. 2122, provided that: "In the case of the re- 
port required to be submitted in 2006 under section 
2859(c) of title 10, United States Code, as added by sub- 
section (a), the Secretary of Defense shall include a 
certification by the Secretary that since September 11, 
2001, assessments regarding- the vulnerability of mili- 
tary installations to terrorist attack have been under- 
taken for all major military installations. The Sec- 



retary shall indicate the basis by which the Secretary 
differentiated between major and nonmajor military 
installations for purposes of making the certification." 

§ 2860. Availability of appropriations 

Funds appropriated to a military department 
or to the Secretary of Defense for a fiscal year 
for military construction or military family 
housing purposes may remain available for obli- 
gation beyond such fiscal year to the extent pro- 
vided in appropriation Acts. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 167; amended Pub. L. 99-167, title VIII, 
§ 812(a), Dec. 3, 1985, 99 Stat. 991; Pub. L. 99-173, 
§ 121(b), Dec. 10, 1985, 99 Stat. 1029; Pub. L. 99-661, 
div. A, title XIII, §1343(a)(21)(A), Nov. 14, 1986, 
100 Stat. 3994.) 

Amendments 

1986— Pub. L. 99-661 substituted "to the Secretary of 
Defense" for "defense agency", inserted "for obliga- 
tion" after "remains available", and struck out "the" 
before "appropriation Acts". 

1985— Pub. L. 99-173 substituted "Availability of ap- 
propriations" for "Availability of appropriations for 
five years" as section catchline, and amended text gen- 
erally. Prior to amendment, text read as follows: "Sub- 
ject to the provisions of appropriation Acts, any funds 
appropriated to a military department or defense agen- 
cy for the construction of military projects may be ob- 
ligated for a military construction project or contract, 
or for any portion of such a project or contract, at any 
time before the end of the fourth fiscal year after the 
fiscal year for which funds for such project were appro- 
priated if the funds obligated for such project (1) are 
obligated from funds available for military construc- 
tion projects, and (2) do not exceed the amount appro- 
priated for such project, plus any amount by which the 
cost of such project is increased pursuant to law." 

Pub. L. 99-167 struck out subsection designation "(a)" 
and "and except as otherwise provided under subsection 
(b)" after "provisions of appropriation Acts", and 
struck out subsec. (b) which provided: "Should a re- 
quirement develop to obligate funds for a military con- 
struction project after the end of the fourth fiscal year 
after the fiscal year for which such funds were appro- 
priated, such obligation may be made after the end of 
the 21-day period beginning on the date on which the 
appropriate committees of Congress receive notifica- 
tion of the need for such obligation and the reasons 
therefor." 

Effective Date of 1985 Amendments 

Section 121(c) of Pub. L. 99-173 provided that: "The 
amendment made by subsection (b) [amending this sec- 
tion] shall apply to funds appropriated after the date of 
the enactment of Public Law 99-103 [Sept. 30, 1985]." 

Section 812(b) of Pub. L. 99-167 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall apply to funds appropriated after Sep- 
tember 30, 1985." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

Availability of Appropriations for Five Years 

Pub. L. 109-114, title I, §117, Nov. 30, 2005, 119 Stat. 
2378, which provided that any funds made available to 
a military department or defense agency for the con- 
struction of military projects could be obligated for a 
military construction project or contract, or for any 
portion of such a project or contract, at any time be- 
fore the end of the fourth fiscal year after the fiscal 
year for which funds for such project were made avail- 
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able, if the funds obligated for such project: (1) were ob- 
ligated from funds available for military construction 
projects; and (2) did not exceed the amount appro- 
priated for such project, plus any amount by which the 
cost of such project is increased pursuant to law, was 
from the Military Construction, Military Quality of 
Life and Veterans Affairs Appropriations Act, 2006 and 
was repeated in provisions of subsequent appropriations 
acts which are not set out in the Code. Similar provi- 
sions were also contained in the following prior appro- 
priations acts: 

Pub. L. 108-324, div. A, §117, Oct. 13, 2004, 118 Stat. 
1227. 

Pub. L. 108-132, §117, Nov. 22, 2003, 117 Stat. 1380. 
Pub. L. 107-249, §117, Oct. 23, 2002, 116 Stat. 1583. 
Pub. L. 107-64, §117, Nov. 5, 2001, 115 Stat. 479. 
Pub. L. 106-246, div. A, §117, July 13, 2000, 114 Stat. 
516. 

Pub. L. 106-52, §117, Aug. 17, 1999, 113 Stat. 264. 
Pub. L. 105-237, §117, Sept. 20, 1998, 112 Stat. 1558. 
Pub. L. 105-45, §117, Sept. 30, 1997, 111 Stat. 1147. 
Pub. L. 104-196, §117, Sept. 16, 1996, 110 Stat. 2391. 
Pub. L. 104-32, §117, Oct. 3, 1995, 109 Stat. 289. 
Pub. L. 103-307, §118, Aug. 23, 1994, 108 Stat. 1664. 
Pub. L. 103-110, §118, Oct. 21, 1993, 107 Stat. 1043. 
Pub. L. 102-380, §119, Oct. 5, 1992, 106 Stat. 1371. 
Pub. L. 102-136, §119, Oct. 25, 1991, 105 Stat. 643. 
Pub. L. 101-519, §119, Nov. 5, 1990, 104 Stat. 2246. 
Pub. L. 101-148, §121, Nov. 10, 1989, 103 Stat. 925. 
Pub. L. 100-447, §124, Sept. 27, 1988, 102 Stat. 1835. 

Transfer op Funds for Foreign Currency 
Fluctuations 

Pub. L. 108-132, §118, Nov. 22, 2003, 117 Stat. 1380, 
which provided that during the 5-year period after ap- 
propriations available to the Department of Defense for 
military construction and family housing operation 
and maintenance and construction have expired for ob- 
ligation, upon a determination that such appropria- 
tions would not be necessary for the liquidation of obli- 
gations or for making authorized adjustments to such 
appropriations for obligations incurred during the pe- 
riod of availability of such appropriations, unobligated 
balances of such appropriations could be transferred 
into the appropriation "Foreign Currency Fluctua- 
tions, Construction, Defense" to be merged with and to 
be available for the same time period and for the same 
purposes as the appropriation to which transferred, was 
from the Military Construction Appropriations Act, 
2005 and was repeated in provisions of subsequent ap- 
propriations acts which are not set out in the Code. 
Similar provisions were also contained in the following 
prior appropriations acts: 

Pub. L. 107-249, §118, Oct. 23, 2002, 116 Stat. 1584. 

Pub. L. 107-64, §118, Nov. 5, 2001, 115 Stat. 480. 

Pub. L. 106-246, div. A, §118, July 13, 2000, 114 Stat. 
516. 

Pub. L. 106-52, §118, Aug. 17, 1999, 113 Stat. 264. 
Pub. L. 105-237, §118, Sept. 20, 1998, 112 Stat. 1559. 
Pub. L. 105-45, §118, Sept. 30, 1997, 111 Stat. 1147. 
Pub. L. 104-196, §118, Sept. 16, 1996, 110 Stat. 2392. 
Pub. L. 104-32, §118, Oct. 3, 1995, 109 Stat. 289. 
Pub. L. 103-307, §119, Aug. 23, 1994, 108 Stat. 1665. 
Pub. L. 103-110, §120, Oct. 21, 1993, 107 Stat. 1043. 
Pub. L. 102-380, §121, Oct. 5, 1992, 106 Stat. 1372. 
Pub. L. 102-136, §122, Oct. 25, 1991, 105 Stat. 643. 

Pub. L. 99-500, §101(k) [title I, §121], Oct. 18, 1986, 100 
Stat. 1783-287, 1783-293, and Pub. L. 99-591, §101(k) [title 
I, §121], Oct. 30, 1986, 100 Stat. 3341-287, 3341-293, as 
amended by Pub. L. 102-136, §122, Oct. 25, 1991, 105 Stat. 
643, provided that: "For Transfer by the Secretary of 
Defense to and from appropriations and funds not 
merged pursuant to subsection 1552(a)(1) of title 31 of 
the United States Code and available for obligation or 
expenditure during fiscal year 1987 or thereafter, for 
military construction or expenses of family housing for 
the military departments and Defense agencies, in 
order to maintain the budgeted level of operations for 
such appropriations and thereby eliminate substantial 



gains and losses to such appropriations caused by fluc- 
tuations in foreign currency exchange rates that vary 
substantially from those used in preparing budget sub- 
missions, an appropriation, to remain available until 
expended: Provided, That funds transferred from this 
appropriation shall be merged with and be available for 
the same purpose, and for the same time period, as the 
appropriation or fund to which transferred, and funds 
transferred to this appropriation shall be merged with, 
and available for the purpose of this appropriation 
until expended: Provided further, That transfers may be 
made from time to time from this appropriation to the 
extent the Secretary of Defense determines it may be 
necessary to do so to reflect downward fluctuations in 
the currency exchange rates from those used in prepar- 
ing the budget submissions for such appropriations, but 
transfers shall be made from such appropriations to 
this appropriation to reflect upward fluctuations in 
currency exchange rates to prevent substantial net 
gains in such appropriations: Provided further, That au- 
thorizations or limitations now or hereafter contained 
within appropriations or other provisions of law limit- 
ing the amounts that may be obligated or expended for 
military construction and family housing expenses are 
hereby increased to the extent necessary to reflect 
downward fluctuations in foreign currency exchange 
rates from those used in preparing the applicable budg- 
et submission: Provided further, That for the purposes of 
the appropriation 'Foreign Currency Fluctuations, Con- 
struction, Defense' the foreign currency rates used in 
preparing budget submissions shall be the foreign cur- 
rency exchange rates as adjusted or modified, as re- 
flected in applicable Committee reports on the Acts 
making appropriations for military construction for 
the Department of Defense: Provided further, That the 
Secretary of Defense shall provide an annual report to 
the Congress on all transfers made to or made from this 
appropriation: Provided further, That contracts or other 
obligations entered into payable in foreign currencies 
may be recorded as obligations based on the currency 
exchange rates used in preparing budget submissions 
and adjustments to reflect fluctuations in such rates 
may be recorded as disbursements are made: Provided 
further, That, at the discretion of the Secretary of De- 
fense, any savings generated in the military construc- 
tion and family housing programs may be transferred 
to this appropriation." 

§ 2861. Military construction projects in connec- 
tion with industrial facility investment pro- 
gram 

(a) Authority. — The Secretary of Defense may 
carry out a military construction project, not 
previously authorized, for the purpose of carry- 
ing out activities under section 2474(a)(2) of this 
title, using funds appropriated or otherwise 
made available for that purpose in military con- 
struction accounts. 

(b) Crediting of Funds to Capital Budget.— 
Funds appropriated or otherwise made available 
in a fiscal year for the purpose of carrying out 
a military construction project with respect to 
a covered depot (as defined in subsection (e) of 
section 2476 of this title) may be credited to the 
amount required by subsection (a) of such sec- 
tion to be invested in the capital budgets of the 
covered depots in that fiscal year. 

(c) Notice and Wait Requirement.— When a 
decision is made to carry out a project under 
subsection (a), the Secretary of Defense shall 
notify in writing the appropriate committees of 
Congress of that decision and the savings esti- 
mated to be realized from the project. The 
project may then be carried out only after the 
end of the 21-day period beginning on the date 
the notification is received by such committees 
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or, if earlier, the end of the 14-day period begin- 
ning on the date on which a copy of the notifica- 
tion is provided in an electronic medium pursu- 
ant to section 480 of this title. 

(d) Annual Report. — Not later than December 
31 of each year, the Secretary shall submit to 
Congress a report describing actions taken 
under this section and the savings realized from 
such actions during the fiscal year ending in the 
year in which the report is submitted. 

(Added Pub. L. 109-364, div. B, title XXVIII, 
§ 2809(a), Oct. 17, 2006, 120 Stat. 2470.) 

Prior Provisions 

A prior section 2861, added Pub. L. 97-214, §2(a), July 
12, 1982. 96 Stat. 167; amended Pub. L. 100-26, § 7(f)(1), 
(j)(9), Apr. 21, 1987, 101 Stat. 281, 283; Pub. L. 104-106, div. 
B, title XXVIII, § 2811(b), Feb. 10, 1996, 110 Stat. 552; 
Pub. L. 104-201, div. B, title XXVIII, § 2802(d)(1), Sept. 
23, 1996, 110 Stat. 2787, required the Secretary of Defense 
to submit an annual report to the appropriate commit- 
tees of Congress with respect to military construction 
activities and military family housing activities, prior 
to repeal by Pub. L. 107-107, div. B, title XXVIII, 
§ 2803(a), Dec. 28, 2001, 115 Stat. 1305. 

§ 2862. Turn-key selection procedures 

(a) Authority to Use— The Secretary con- 
cerned may use one-step turn-key selection pro- 
cedures for the purpose of entering into con- 
tracts for the construction of authorized mili- 
tary construction projects. 

(b) Definition. — In this section, the term 
"one-step turn-key selection procedures" means 
procedures used for the selection of a contractor 
on the basis of price and other evaluation cri- 
teria to perform, in accordance with the provi- 
sions of a firm fixed-price contract, both the de- 
sign and construction of a facility using per- 
formance specifications supplied by the Sec- 
retary concerned. 

(Added Pub. L. 99-167, title VIII, § 807(a), Dec. 3, 
1985, 99 Stat. 988; amended Pub. L. 100-26, 
§7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
100-180, div. B, subdiv. 3, title I, §2301, Dec. 4, 
1987, 101 Stat. 1214; Pub. L. 101-189, div. B, title 
XXVIII, §2806, Nov. 29, 1989, 103 Stat. 1647; Pub. 
L. 102-190, div. B, title XXVIII, §2802, Dec. 5, 
1991, 105 Stat. 1537.) 

Amendments 

1991— Pub. L. 102-190 redesignated par. (1) of subsec. 
(a) as entire subsec. (a) and inserted heading, redesig- 
nated par. (2) of subsec. (a) as (b), inserted heading, and 
struck out former subsecs. (b) and (c) which read as fol- 
lows: 

"(b) The Secretary of Defense, with respect to any 
Defense Agency, or the Secretary of a military depart- 
ment may not, during any fiscal year, enter into more 
than three contracts for military construction projects 
using procedures authorized by this section. 

"(c) The authority under this section shall expire on 
October 1, 1991." 

1989— Subsec. (a)(1). Pub. L. 101-189, §2806(1), struck 
out at end "Such procedures may be used by the Sec- 
retary of a military department only with the approval 
of the Secretary of Defense." 

Subsec. (c). Pub. L. 101-189, §2806(2), substituted 
"1991" for "1990". 

1987— Subsec. (a)(1). Pub. L. 100-180, §2301(1), sub- 
stituted "The Secretary concerned" for "The Secretar- 
ies of the military departments, with the approval of 
the Secretary of Defense," and inserted provision at 



end that such procedures may be used by the Secretary 
of a military department only with the approval of the 
Secretary of Defense. 

Subsec. (a)(2). Pub. L. 100-26 inserted "the term" 
after "In this section,". 

Subsec. (b). Pub. L. 100-180, §2301(2), inserted "Sec- 
retary of Defense, with respect to any Defense Agency, 
or the" after "The". 

Effective Date 

Section 807(c) of Pub. L. 99-167 provided that: "The 
amendments made by this section [enacting this sec- 
tion] shall take effect on October 1, 1986." 

§ 2863. Payment of contractor claims 

Notwithstanding any other provision of law, 
the Secretary concerned may pay meritorious 
contractor claims that arise under military con- 
struction contracts or family housing contracts. 
The Secretary of Defense, with respect to a De- 
fense Agency, or the Secretary of a military de- 
partment may use for such purpose any unobli- 
gated funds appropriated to such department 
and available for military construction or fam- 
ily housing construction, as the case may be. 

(Added Pub. L. 100-180, div. B, subdiv. 3, title I, 
§ 2303(a), Dec. 4, 1987, 101 Stat. 1215.) 

[§§2864, 2865. Repealed. Pub. L. 109-364, div. B, 
title XXVIII, §§ 2810(a), 2851(a)(2), Oct. 17, 
2006, 120 Stat. 2470, 2494] 

Section 2864, added Pub. L. 101-189, div. B, title 
XXVIII, § 2807(a), Nov. 29, 1989, 103 Stat. 1648; amended 
Pub. L. 104-106, div. A, title X, § 1062(g), Feb. 10, 1996, 110 
Stat. 444, related to military construction contracts on 
Guam. 

Section 2865, added Pub. L. 101-510, div. B, title 
XXVIII, § 2851(a), Nov. 5, 1990, 104 Stat. 1803; amended 
Pub. L. 102-484, div. B, title XXVIII, §2801, Oct. 23, 1992, 
106 Stat. 2604; Pub. L. 103-160, div. B, title XXVIII, 
§2804, Nov. 30, 1993, 107 Stat. 1885; Pub. L. 103-337, div. 
A, title X, §1070(a)(14), Oct. 5, 1994, 108 Stat. 2856; Pub. 
L. 104-106, div. A, title XV, § 1502(a)(27), div. B, title 
XXVIII, §2819, Feb. 10, 1996, 110 Stat. 506, 555; Pub. L. 
105-85, div. A, title III, §371(d)(2), div. B, title XXVIII, 
§ 2804(a), Nov. 18, 1997, 111 Stat. 1706, 1990; Pub. L. 
107-314, div. B, title XXVIII, §2805, Dec. 2, 2002, 116 Stat. 
2705; Pub. L. 108-136, div. A, title X, § 1031(a)(47), div. B, 
title XXVIII, § 2812(a), Nov. 24, 2003, 117 Stat. 1602, 1725, 
related to energy savings at military installations. See 
sections 2911 to 2914 and 2925 of this title. 

§2866. Water conservation at military installa- 
tions 

(a) Water Conservation Activities. — (1) The 
Secretary of Defense shall permit and encourage 
each military department, Defense Agency, and 
other instrumentality of the Department of De- 
fense to participate in programs conducted by a 
utility for the management of water demand or 
for water conservation. 

(2) The Secretary of Defense may authorize a 
military installation to accept a financial incen- 
tive (including an agreement to reduce the 
amount of a future water bill), goods, or services 
generally available from a utility, for the pur- 
pose of adopting technologies and practices 
that — 

(A) relate to the management of water de- 
mand or to water conservation; and 

(B) as determined by the Secretary, are cost 
effective for the Federal Government. 

(3) Subject to paragraph (4), the Secretary of 
Defense may authorize the Secretary of a mili- 
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tary department having jurisdiction over a mili- 
tary installation to enter into an agreement 
with, a utility to design and implement a cost-ef- 
fective program that provides incentives for the 
management of water demand and for water 
conservation and that addresses the require- 
ments and circumstances of the installation. Ac- 
tivities under the program may include the pro- 
vision of water management services, the alter- 
ation of a facility, and the installation and 
maintenance by the utility of a water-saving de- 
vice or technology. 

(4)(A) If an agreement under paragraph (3) pro- 
vides for a utility to pay in advance the financ- 
ing costs for the design or implementation of a 
program referred to in that paragraph and for 
such advance payment to be repayed by the 
United States, the cost of such advance payment 
may be recovered by the utility under terms 
that are not less favorable than the terms appli- 
cable to the most favored customer of the util- 
ity. 

(B) Subject to the availability of appropria- 
tions, a repayment of an advance payment under 
subparagraph (A) shall be made from funds 
available to a military department for the pur- 
chase of utility services. 

(C) An agreement under paragraph (3) shall 
provide that title to a water-saving device or 
technology installed at a military installation 
pursuant to the agreement shall vest in the 
United States. Such title may vest at such time 
during the term of the agreement, or upon expi- 
ration of the agreement, as determined to be in 
the best interests of the United States. 

(b) Use of Financial Incentives and Water 
Cost Savings. — (1) Financial incentives received 
from utilities for management of water demand 
or water conservation under subsection (a)(2) 
shall be credited to an appropriation designated 
by the Secretary of Defense. Amounts so cred- 
ited shall be merged with the appropriation to 
which credited and shall be available for the 
same purposes and the same period as the appro- 
priation with which merged. 

(2) Water cost savings realized under sub- 
section (a)(3) shall be used as follows: 

(A) One-half of the amount shall be used for 
water conservation activities at such build- 
ings, facilities, or installations of the Depart- 
ment of Defense as may be designated (in ac- 
cordance with regulations prescribed by the 
Secretary of Defense) by the head of the de- 
partment, agency, or instrumentality that re- 
alized the water cost savings. 

(B) One-half of the amount shall be used at 
the installation at which the savings were re- 
alized, as determined by the commanding offi- 
cer of such installation consistent with appli- 
cable law and regulations, for — 

(i) improvements to existing military fam- 
ily housing units; 

(ii) any unspecified minor construction 
project that will enhance the quality of life 
of personnel; or 

(iii) any morale, welfare, or recreation fa- 
cility or service. 

(3) The Secretary of Defense shall include in 
the budget material submitted to Congress in 
connection with the submission of the budget 
for a fiscal year pursuant to section 1105 of title 



31 a separate statement of the amounts avail- 
able for obligation under this subsection in that 
fiscal year. 

(c) Water Conservation Construction 
Projects. — (1) The Secretary of Defense may 
carry out a military construction project for 
water conservation, not previously authorized, 
using funds appropriated or otherwise made 
available to the Secretary for water conserva- 
tion. 

(2) When a decision is made to carry out a 
project under paragraph (1), the Secretary of De- 
fense shall notify the appropriate committees of 
Congress of that decision. Such project may be 
carried out only after the end of the 21-day pe- 
riod beginning on the date the notification is re- 
ceived by such committees or, if earlier, the end 
of the 14-day period beginning on the date on 
which a copy of the notification is provided in 
an electronic medium pursuant to section 480 of 
this title. 

(Added Pub. L. 103-160, div. B, title XXVIII, 
§ 2803(a), Nov. 30, 1993, 107 Stat. 1884; amended 
Pub. L. 104-106, div. A, title XV, § 1502(a)(27), 
Feb. 10, 1996, 110 Stat. 506; Pub. L. 105-85, div. B, 
title XXVIII, § 2804(b), Nov. 18, 1997, 111 Stat. 
1991; Pub. L. 108-136, div. A, title X, § 1031(a)(48), 
Nov. 24, 2003, 117 Stat. 1602; Pub. L. 109-364, div. 
B, title XXVIII, § 2851(d), Oct. 17, 2006, 120 Stat. 
2495.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: 

"(1) Financial incentives received under subsection 
(a)(2) shall be used as provided in section 2865(b)(3) of 
this title. 

"(2) Water cost savings realized under subsection 
(a)(3) shall be used as provided in section 2865(b)(2) of 
this title." 

2003— Subsec. (c)(2). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

1997— Subsec. (b). Pub. L. 105-85 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: 

"(b) Use of Water Cost Savings. — Water cost sav- 
ings realized under this section shall be used as pro- 
vided in section 2865(b)(2) of this title." 

1996— Subsec. (c)(2). Pub. L. 104-106 substituted "ap- 
propriate committees of Congress" for "Committees on 
Armed Services and Appropriations of the Senate and 
House of Representatives". 

§ 2867. Energy monitoring and utility control sys- 
tem specification for military construction 
and military family housing activities 

(a) Adoption of Department-wide, Open Pro- 
tocol, Energy Monitoring and Utility Con- 
trol System Specification. — (1) The Secretary 
of Defense shall adopt an open protocol energy 
monitoring and utility control system specifica- 
tion for use throughout the Department of De- 
fense in connection with a military construction 
project, military family housing activity, or 
other activity under this chapter for the purpose 
of monitoring and controlling, with respect to 
the project or activity, the items specified in 
paragraph (2) with the goal of establishing in- 
stallation-wide energy monitoring and utility 
control systems. 
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(2) The energy monitoring and utility control 
system specification required by paragraph (1) 
shall cover the following: 

(A) Utilities and energy usage, including 
electricity, gas, steam, and water usage. 

(B) Indoor environments, including tempera- 
ture and humidity levels. 

(C) Heating, ventilation, and cooling compo- 
nents. 

(D) Central plant equipment. 

(E) Renewable energy generation systems. 

(F) Lighting systems. 

(G) Power distribution networks. 

(b) Exclusion. — (1) The energy monitoring and 
utility control system specification required by 
subsection (a) is not required to apply to 
projects carried out under the authority pro- 
vided in subchapter IV of chapter 169 of this 
title. 

(2) The Secretary concerned may waive the ap- 
plication of the energy monitoring and utility 
control system specification required by sub- 
section (a) with respect to a specific military 
construction project, military family housing 
activity, or other activity under this chapter if 
the Secretary determines that the application of 
the specification to the project or activity is not 
life cycle cost-effective. The Secretary con- 
cerned shall notify the congressional defense 
committees of any waiver granted under this 
paragraph. 

(Added Pub. L. 111-84, div. B, title XXVIII, 
§ 2841(a)(1), Oct. 28, 2009, 123 Stat. 2679.) 

Prior Provisions 

A prior section 2867 was renumbered section 2916 of 
this title. 

Deadline for Adoption 

Pub. L. 111-84, div. B, title XXVIII, § 2841(a)(3), Oct. 28, 
2009, 123 Stat. 2680, provided that: "The Secretary of 
Defense shall adopt the open protocol energy monitor- 
ing and utility control system specification required by 
section 2867 of title 10, United States Code, as added by 
paragraph (1), not later than 180 days after the date of 
the enactment of this Act [Oct. 28, 2009]." 

§2868. Utility services: furnishing for certain 
buildings 

Appropriations for the Department of Defense 
may be used for utility services for buildings 
constructed at private cost, as authorized by 
law. 

(Added Pub. L. 100-370, §l(j)(l), July 19, 1988, 102 
Stat. 848, §2490; renumbered § 2868, Pub. L. 105-85, 
div. A, title III, § 371(b)(2), Nov. 18, 1997, 111 Stat. 
1705; amended Pub. L. 108-375, div. A, title VI, 
1651(e)(2), Oct. 28, 2004, 118 Stat. 1972.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§8006(b)], Dec. 19, 1985, 99 Stat. 1185. 

In two instances, the source section for provisions to 
be codified provides that defense appropriations may be 
used for "welfare and recreation" or "welfare and rec- 
reational" purposes. (Section 735 of Public Law 98-212 
and section 8006(b) of Public Law 99-190, to be codified 
as 10 U.S.C. 2241(a)(1) and 2490(2), respectively). The 
committee added the term "morale" in both of these 
two instances to conform to the usual "MWR" usage 
for morale, welfare, and recreation activities. 



Amendments 

2004— Pub. L. 108-375 substituted "for buildings con- 
structed at private cost, as authorized by law." for 

"for— 

"(1) buildings constructed at private cost, as au- 
thorized by law; and 

"(2) buildings on military reservations authorized 
by regulation to be used for morale, welfare, and rec- 
reational purposes." 

1997— Pub. L. 105-85 renumbered section 2490 of this 
title as this section. 

§ 2869. Exchange of property at military installa- 
tions 

(a) Exchange Authorized.— (1) The Secretary 
concerned may enter into an agreement to con- 
vey real property, including any improvements 
thereon, described in paragraph (2) to any eligi- 
ble entity who agrees, in exchange for the real 
property, to transfer to the United States all 
right, title, and interest of the entity in and to 
a parcel of real property, including any improve- 
ments thereon under their control, or to carry 
out a land acquisition, including the acquisition 
of all right, title, and interest or a lesser inter- 
est in real property under an agreement entered 
into under section 2684a of this title to limit en- 
croachments and other constraints on military 
training, testing, and operations. 

(2) Paragraph (1) applies with respect to real 
property under the jurisdiction of the Secretary 
concerned that — 

(A) is located on a military installation that 
is closed or realigned under a base closure law; 
or 

(B) is located on a military installation not 
covered by subparagraph (A) and is determined 
to be excess to the needs of the Department of 
Defense. 

(b) Conditions on Conveyance Authority. — 
The fair market value of the land to be obtained 
by the Secretary concerned under subsection (a) 
in exchange for the conveyance of real property 
by the Secretary under such subsection shall be 
at least equal to the fair market value of the 
conveyed real property, as determined by the 
Secretary. If the fair market value of the land is 
less than the fair market value of the real prop- 
erty to be conveyed, the recipient of the prop- 
erty shall pay to the United States an amount 
equal to the difference in the fair market values. 

(c) Limitation on Use op Conveyance Author- 
ity at Installations Closed Under Base Clo- 
sure Laws. — The authority under subsection 
(a)(2)(A) to convey property located on a mili- 
tary installation may only be used to the extent 
the conveyance is consistent with an approved 
redevelopment plan for such installation. 

(d) Advance Notice of Use of Authority.— (1) 
Notice of the proposed use of the conveyance au- 
thority provided by subsection (a) shall be pro- 
vided in such manner as the Secretary of De- 
fense may prescribe, including publication in 
the Federal Register and otherwise. When real 
property located at a military installation is 
proposed for conveyance by means of a public 
sale, the Secretary concerned may notify pro- 
spective purchasers that consideration for the 
property may be provided in the manner author- 
ized by such subsection. 

(2) The Secretary concerned may not enter 
into an agreement under subsection (a) for the 
conveyance of real property until — 
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(A) the Secretary submits to Congress notice 
of the conveyance, including — 

(i) a description of the real property to be 
conveyed by the Secretary under the agree- 
ment; 

(ii) a description of the land acquisition to 
be carried out under the agreement in ex- 
change for the conveyance of the property; 
and 

(iii) the amount of any payment to be 
made under subsection (b) or under section 
2684a(d) of this title to equalize the fair mar- 
ket values of the property to be conveyed 
and the land acquisition to be carried out 
under the agreement in exchange for the 
conveyance of the property; and 

(B) the waiting period applicable to that no- 
tice under paragraph (3) expires. 

(3) If the notice submitted under paragraph (2) 
deals with the conveyance of real property lo- 
cated on a military installation that is closed or 
realigned under a base closure law or the con- 
veyance of real property under an agreement en- 
tered into under section 2684a of this title, the 
Secretary concerned may enter into the agree- 
ment under subsection (a) for the conveyance of 
the property after a period of 21 days has elapsed 
from the date of receipt of the notice or, if over 
sooner, a period of 14 days has elapsed from the 
date on which a copy of the notice is provided in 
an electronic medium pursuant to section 480 of 
this title. In the case of other real property to 
be conveyed under subsection (a), the Secretary 
concerned may enter into the agreement only 
after a period of 60 days has elapsed from the 
date of receipt of the notice or, if over sooner, a 
period of 45 days has elapsed from the date on 
which the electronic copy is provided. 

(e) Deposit and Use of Funds. — The Secretary 
concerned shall deposit funds received under 
subsection (b) in the appropriation "Foreign 
Currency Fluctuations, Construction, Defense". 
The funds deposited shall be available, in such 
amounts as provided in appropriation Acts, for 
the purpose of paying increased costs of overseas 
military construction and family housing con- 
struction or improvement associated with unfa- 
vorable fluctuations in currency exchange rates. 
The use of such funds for this purpose does not 
relieve the Secretary concerned from the duty 
to provide advance notice to Congress under sec- 
tion 2853(c) of this title whenever the Secretary 
approves an increase in the cost of an overseas 
project under such section. 

(f) Description op Property. — The exact acre- 
age and legal description of real property con- 
veyed under subsection (a) shall be determined 
by surveys satisfactory to the Secretary con- 
cerned. 

(g) Additional Terms and Conditions. — The 
Secretary concerned may require such addi- 
tional terms and conditions in connection with 
a conveyance under subsection (a) as the Sec- 
retary considers appropriate to protect the in- 
terests of the United States. 

(Added Pub. L. 108-136, div. B, title XXVIII, 
§ 2805(a)(1), Nov. 24, 2003, 117 Stat. 1719; amended 
Pub. L. 109-364, div. B, title XXVIII, 
§2811(a)-(f)(l), Oct. 17, 2006, 120 Stat. 2471-2473; 
Pub. L. 111-84, div. B, title XXVIII, 



§2804(a)-(d)(l), Oct. 28, 2009, 123 Stat. 2661, 2662; 
Pub. L. 112-81, div. B, title XXVIII, § 2815(a), (b), 
Dec. 31, 2011, 125 Stat. 1688, 1689.) 

Amendments 

2011— Pub. L. 112-81, § 2815(a)(1), substituted "Ex- 
change of property at military installations" for "Con- 
veyance of property at military installations to limit 
encroachment" in section catchline. 

Subsec. (a). Pub. L. 112-81, § 2815(a)(2)(A), substituted 
"Exchange Authorized" for "Conveyance Authorized; 
Consideration" in heading. 

Subsec. (a)(1). Pub. L. 112-81, § 2815(a)(2)(B), sub- 
stituted "to any eligible entity who agrees, in exchange 
for the real property, to transfer to the United States 
all right, title, and interest of the entity in and to a 
parcel of real property, including any improvements 
thereon under their control, or to carry out a land ac- 
quisition" for "to any person who agrees, in exchange 
for the real property, to carry out a land acquisition". 

Subsecs. (f) to (h). Pub. L. 112-81, § 2815(b), redesig- 
nated subsecs. (g) and (h) as (f) and (g), respectively, 
and struck out former subsec. (f), which provided that 
authority to enter into an agreement under this sec- 
tion would expire on September 30, 2013. 

2009— Pub. L. 111-84, § 2804(d)(1), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Conveyance of property at military 
installations to support military construction or limit 
encroachment". 

Subsec. (a)(1). Pub. L. 111-84, § 2804(a)(1)(A), struck 
out subpar. (A) designation before "to carry out", sub- 
stituted "real property," for "real property — ", " to 
carry out a land acquisition" for "to carry out a mili- 
tary construction project or land acquisition", and a 
period for "; or", and struck out subpar. (B) which read 
as follows: "to transfer to the Secretary concerned 
housing that is constructed or provided by the person 
and located at or near a military installation at which 
there is a shortage of suitable military family housing, 
military unaccompanied housing, or both." 

Subsec. (a)(3). Pub. L. 111-84, § 2804(a)(1)(B), struck 
out par. (3) which read as follows: "Subparagraph (B) of 
paragraph (2) shall apply only during the period begin- 
ning on the date of the enactment of the John Warner 
National Defense Authorization Act for Fiscal Year 
2007 and ending on September 30, 2008. Any conveyance 
of real property described in such subparagraph for 
which the Secretary concerned has provided the ad- 
vance public notice required by subsection (d)(1) before 
the expiration date may be completed after that date." 

Subsec. (b). Pub. L. 111-84, § 2804(a)(2), substituted 
"fair market value of the land" for "fair market value 
of the military construction, military family housing, 
or military unaccompanied housing" in two places. 

Subsec. (c). Pub. L. 111-84, § 2804(a)(3), added subsec. 
(c) and struck out former subsec. (c) which related to 
pilot program for use of conveyance authority. 

Subsec. (d)(2)(A)(ii), (iii). Pub. L. 111-84, § 2804(a)(4), 
substituted "land acquisition" for "military construc- 
tion project, land acquisition, military family housing, 
or military unaccompanied housing". 

Subsec. (e). Pub. L. 111-84, § 2804(b), designated par. (3) 
as entire subsec, substituted "The Secretary concerned 
shall deposit funds received under subsection (b) in the 
appropriation 'Foreign Currency Fluctuations, Con- 
struction, Defense'. The funds deposited shall be avail- 
able" for "The funds deposited under paragraph (2) 
shall be available", and struck out pars. (1) and (2), 
which read as follows: 

"(1) Except as provided in paragraph (2), the Sec- 
retary concerned may deposit funds received under sub- 
section (b) in the Department of Defense housing funds 
established under section 2883(a) of this title. 

"(2) During the period specified in paragraph (3) of 
subsection (a), the Secretary concerned shall deposit 
funds received under subsection (b) in the appropria- 
tion 'Foreign Currency Fluctuations, Construction, De- 
fense'." 
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Subsec. (f). Pub. L. 111-84, § 2804(c), amended subsec. 
(f) generally. Prior to amendment, subsec. (f) related to 
annual reports on conveyances and effect of failure to 
submit report. 

2006— Pub. L. 109-364, §2811(f)(l), substituted "to sup- 
port military construction or limit encroachment" for 
"closed or realigned to support military construction" 
in section catchline. 

Subsec. (a). Pub. L. 109-364, § 2811(a), (b), designated 
existing provisions as par. (1), in introductory provi- 
sions substituted "described in paragraph (2)" for "lo- 
cated on a military installation that is closed or re- 
aligned under a base closure law", redesignated former 
pars. (1) and (2) as subpars. (A) and (B), respectively, in 
subpar. (A) substituted "land acquisition, including the 
acquisition of all right, title, and interest or a lesser 
interest in real property under an agreement entered 
into under section 2684a of this title to limit encroach- 
ments and other constraints on military training, test- 
ing, and operations" for "land acquisition", and added 
pars. (2) and (3). 

Subsec. (d)(1). Pub. L. 109-364, §2811(c)(l), substituted 
"is proposed for conveyance" for "closed or realigned 
under the base closure laws is to be conveyed". 

Subsec. (d)(2), (3). Pub. L. 109-364, § 2811(c)(2), added 
pars. (2) and (3) and struck out former par. (2) which 
read as follows: "The Secretary concerned may not 
enter into an agreement under subsection (a) for the 
conveyance of real property until — 

"(A) the Secretary submits to Congress notice of 
the conveyance, including the military construction 
activities, military family housing, or military unac- 
companied housing to be obtained in exchange for the 
conveyance; and 

"(B) a period of 14 days expires beginning on the 
date on which the notice is submitted." 
Subsec. (e). Pub. L. 109-364, § 2811(d), amended heading 
and text of subsec. (e) generally. Prior to amendment, 
text read as follows: "The Secretary concerned may de- 
posit funds received under subsection (b) in the Depart- 
ment of Defense housing funds established under sec- 
tion 2883(a) of this title." 

Subsec. (f). Pub. L. 109-364, § 2811(e), in heading sub- 
stituted "Annual Reports; Effect of Failure to Submit" 
for "Annual Report", designated existing provisions as 
par. (1), in introductory provisions substituted "Not 
later than March 15 of each year, the Secretary of De- 
fense shall submit to Congress a report detailing the 
following:" for "In the budget materials submitted to 
Congress in connection with the submission of the 
budget for a fiscal year pursuant to section 1105 of title 
31, the Secretary of Defense shall include a report de- 
tailing the following:", redesignated former pars. (1) to 
(3) as subpars. (A) to (C), respectively, in subpar. (C) in- 
serted "and of excess real property at military installa- 
tions" before period at end, and added par. (2). 

SUBCHAPTER IV— ALTERNATIVE AUTHOR- 
ITY FOR ACQUISITION AND IMPROVE- 
MENT OF MILITARY HOUSING 



Sec. 
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2882. 
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units acquired or constructed under alter- 
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Sec. 

2883. Department of Defense Housing Funds. 
2883a. Funds for housing allowances of members of 

the armed forces assigned to certain mili- 
tary family housing units. 

2884. Reports. 

2885. Oversight and accountability for privatiza- 

tion projects. 

Amendments 

2008— Pub. L. 110-417, div. B, title XXVIII, § 2805(a)(2), 
(e)(2), Oct. 14, 2008, 122 Stat. 4722, 4724, added items 2882 
and 2885 and struck out former item 2882 "Assignment 
of members of the armed forces to housing units". 

2004— Pub. L. 108-375, div. B, title XXVIII, § 2805(b)(2), 
Oct. 28, 2004, 118 Stat. 2122, struck out item 2885 "Expi- 
ration of authority". 

2002— Pub. L. 107-314, div. B, title XXVIII, §§ 2802(b)(3), 
(c)(2), 2803(a)(2), Dec. 2, 2002, 116 Stat. 2703, 2705, struck 
out "to be constructed" after "Leasing of housing" in 
item 2874, struck out item 2879 "Interim leases", and 
added item 2881a. 

2001— Pub. L. 107-107, div. B, title XXVIII, § 2804(b), 
Dec. 28, 2001, 115 Stat. 1306, added item 2883a. 

2000— Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2805(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-415, added 
item 2872a. 

1999— Pub. L. 106-65, div. B, title XXVIII, § 2803(h)(2), 
Oct. 5, 1999, 113 Stat. 849, added item 2875 and struck 
out former item 2875 "Investments in nongovernmental 
entities". 

§ 2871. Definitions 

In this subchapter: 

(1) The term "ancillary supporting facili- 
ties" means facilities related to military hous- 
ing units, including facilities to provide or 
support elementary or secondary education, 
child care centers, day care centers, child de- 
velopment centers, tot lots, community cen- 
ters, housing offices, dining facilities, unit of- 
fices, and other similar facilities for the sup- 
port of military housing. 

(2) The term "child development center" in- 
cludes a facility, and the utilities to support 
such facility, the function of which is to sup- 
port the daily care of children aged six weeks 
old through five years old for full-day, part- 
day, and hourly service. 

(3) The term "construction" means the con- 
struction of military housing units and ancil- 
lary supporting facilities or the improvement 
or rehabilitation of existing units or ancillary 
supporting facilities. 

(4) The term "contract" includes any con- 
tract, lease, or other agreement entered into 
under the authority of this subchapter. 

(5) The term "eligible entity" means any 
private person, corporation, firm, partnership, 
company, State or local government, or hous- 
ing authority of a State or local government 
that is prepared to enter into a contract as a 
partner with the Secretary concerned for the 
construction of military housing units and an- 
cillary supporting facilities. 

(6) The term "Fund" means the Department 
of Defense Family Housing Improvement Fund 
or the Department of Defense Military Unac- 
companied Housing Improvement Fund estab- 
lished under section 2883(a) of this title. 

(7) The term "military unaccompanied hous- 
ing" means military housing intended to be 
occupied by members of the armed forces serv- 
ing a tour of duty unaccompanied by depend- 
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ents and transient housing intended to be oc- 
cupied by members of the armed forces on 
temporary duty. 

(8) The term "United States" includes the 
Commonwealth of Puerto Rico. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 544; amended 
Pub. L. 105-261, div. B, title XXVIII, §2803, Oct. 
17, 1998, 112 Stat. 2202; Pub. L. 106-65, div. B, title 
XXVIII, § 2803(a), Oct. 5, 1999, 113 Stat. 848; Pub. 
L. 107-314, div. B, title XXVIII, § 2803(b), Dec. 2, 
2002, 116 Stat. 2705; Pub. L. 108-136, div. A, title 
X, § 1043(c)(6), Nov. 24, 2003, 117 Stat. 1612; Pub. L. 
109-163, div. B, title XXVIII, § 2805(b), Jan. 6, 2006, 
119 Stat. 3507; Pub. L. 110-417, div. B, title 
XXVIII, § 2805(c), Oct. 14, 2008, 122 Stat. 4723.) 

Amendments 

2008— Par. (5). Pub. L. 110-417 inserted before period at 
end "that is prepared to enter into a contract as a part- 
ner with the Secretary concerned for the construction 
of military housing- units and ancillary supporting fa- 
cilities". 

2006— Par. (1). Pub. L. 109-163, § 2805(b)(1), inserted 
"child development centers," after "day care centers,". 

Par. (2). Pub. L. 109-163, § 2805(b)(2), added par. (2). 

2003— Par. (2). Pub. L. 108-136 struck out par. (2) which 
read as follows: "The term 'base closure law' means the 
following: 

"(A) Section 2687 of this title. 

"(B) Title II of the Defense Authorization Amend- 
ments and Base Closure and Realignment Act (Public 
Law 100-526; 10 U.S.C. 2687 note). 

"(C) The Defense Base Closure and Realignment 
Act of 1990 (part A of title XXIX of Public Law 
101-510; 10 U.S.C. 2687 note)." 

2002— Par. (7). Pub. L. 107-314 inserted "and transient 
housing intended to be occupied by members of the 
armed forces on temporary duty" before period at end. 

1999— Pars. (5) to (8). Pub. L. 106-65 added par. (5) and 
redesignated former pars. (5) to (7) as (6) to (8), respec- 
tively. 

1998— Par. (1). Pub. L. 105-261 inserted "facilities to 
provide or support elementary or secondary edu- 
cation," after "including". 

§ 2872. General authority 

In addition to any other authority provided 
under this chapter for the acquisition or con- 
struction of military family housing or military 
unaccompanied housing, the Secretary con- 
cerned may exercise any authority or any com- 
bination of authorities provided under this sub- 
chapter in order to provide for the acquisition or 
construction by eligible entities of the follow- 
ing: 

(1) Family housing units on or near military 
installations within the United States and its 
territories and possessions. 

(2) Military unaccompanied housing units on 
or near such military installations. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 545; amended 
Pub. L. 106-65, div. B, title XXVIII, § 2803(b), Oct. 
5, 1999, 113 Stat. 849.) 

Amendments 

1999— Pub. L. 106-65 substituted "eligible entities" for 
"private persons" in introductory provisions. 

§ 2872a. Utilities and services 

(a) Authority To Furnish.— The Secretary 
concerned may furnish utilities and services re- 



ferred to in subsection (b) in connection with 
any military housing acquired or constructed 
pursuant to the exercise of any authority or 
combination of authorities under this sub- 
chapter if the military housing is located on a 
military installation. 

(b) Covered Utilities and Services. — The 
utilities and services that may be furnished 
under subsection (a) are the following: 

(1) Electric power. 

(2) Steam. 

(3) Compressed air. 

(4) Water. 

(5) Sewage and garbage disposal. 

(6) Natural gas. 

(7) Pest control. 

(8) Snow and ice removal. 

(9) Mechanical refrigeration. 

(10) Telecommunications service. 

(11) Firefighting and fire protection services. 

(12) Police protection services. 

(c) Reimbursement.— (1) The Secretary con- 
cerned shall be reimbursed for any utilities or 
services furnished under subsection (a). 

(2) The amount of any cash payment received 
under paragraph (1) shall be credited to the ap- 
propriation or working capital account from 
which the cost of furnishing the utilities or 
services concerned was paid. Amounts so cred- 
ited to an appropriation or account shall be 
merged with funds in such appropriation or ac- 
count, and shall be available to the same extent, 
and subject to the same terms and conditions, as 
such funds. 

(Added Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2805(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-414; 
amended Pub. L. 107-314, div. B, title XXVIII, 
§ 2802(a), Dec. 2, 2002, 116 Stat. 2703.) 

Amendments 

2002— Subsec. (b)(ll), (12). Pub. L. 107-314 added pars. 
(11) and (12). 

§ 2873. Direct loans and loan guarantees 

(a) Direct Loans.— (1) Subject to subsection 
(c), the Secretary concerned may make direct 
loans to an eligible entity in order to provide 
funds to the eligible entity for the acquisition or 
construction of housing units that the Secretary 
determines are suitable for use as military fam- 
ily housing or as military unaccompanied hous- 
ing. 

(2) The Secretary concerned shall establish 
such terms and conditions with respect to loans 
made under this subsection as the Secretary 
considers appropriate to protect the interests of 
the United States, including the period and fre- 
quency for repayment of such loans and the obli- 
gations of the obligors on such loans upon de- 
fault. 

(b) Loan Guarantees.— (1) Subject to sub- 
section (c), the Secretary concerned may guar- 
antee a loan made to an eligible entity if the 
proceeds of the loan are to be used by the eligi- 
ble entity to acquire, or construct housing units 
that the Secretary determines are suitable for 
use as military family housing or as military 
unaccompanied housing. 

(2) The amount of a guarantee on a loan that 
may be provided under paragraph (1) may not 
exceed the amount equal to the lesser of— 



§2874 



TITLE 10— ARMED FORCES 



Page 1788 



(A) the amount equal to 80 percent of the 
value of the project; or 

(B) the amount of the outstanding- principal 
of the loan. 

(3) The Secretary concerned shall establish 
such terms and conditions with respect to guar- 
antees of loans under this subsection as the Sec- 
retary considers appropriate to protect the in- 
terests of the United States, including the rights 
and obligations of obligors of such loans and the 
rights and obligations of the United States with 
respect to such guarantees. 

(c) Limitation on Direct Loan and Guaran- 
tee Authority. — Direct loans and loan guaran- 
tees may be made under this section only to the 
extent that appropriations of budget authority 
to cover their cost (as defined in section 502(5) of 
the Federal Credit Reform Act of 1990 (2 U.S.C. 
661a(5))) are made in advance, or authority is 
otherwise provided in appropriation Acts. If 
such appropriation or other authority is pro- 
vided, there may be established a financing ac- 
count (as defined in section 502(7) of such Act (2 
U.S.C. 661a(7))), which shall be available for the 
disbursement of direct loans or payment of 
claims for payment on loan guarantees under 
this section and for all other cash flows to and 
from the Government as a result of direct loans 
and guarantees made under this section. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 545; amended 
Pub. L. 106-65, div. B, title XXVIII, § 2803(c), Oct. 
5, 1999, 113 Stat. 849.) 

Amendments 

1999— Subsec. (a)(1). Pub. L. 106-65, § 2803(c)(1), sub- 
stituted "an eligible entity" for "persons in the private 
sector" and "the eligible entity" for "such persons". 

Subsec. (b)(1). Pub. L. 106-65, § 2803(c)(2), substituted 
"an eligible entity" for "any person in the private sec- 
tor" and "the eligible entity" for "the person". 

§2874. Leasing of housing 

(a) Lease Authorized.— The Secretary con- 
cerned may enter into contracts for the lease of 
housing units that the Secretary determines are 
suitable for use as military family housing or 
military unaccompanied housing. 

(b) Use of Leased Units.— The Secretary con- 
cerned shall utilize housing units leased under 
this section as military family housing or mili- 
tary unaccompanied housing, as appropriate. 

(c) Lease Terms. — A contract under this sec- 
tion may be for any period that the Secretary 
concerned determines appropriate and may pro- 
vide for the owner of the leased property to op- 
erate and maintain the property. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 546; amended 
Pub. L. 107-314, div. B, title XXVIII, § 2802(b)(1), 
(2), Dec. 2, 2002, 116 Stat. 2703.) 

Amendments 

2002— Pub. L. 107-314, § 2802(b)(2), in section catchline 
struck out "to be constructed" after "Leasing of hous- 
ing". 

Subsec. (a). Pub. L. 107-314, § 2802(b)(1)(B), added sub- 
sec, (a) and struck out heading and text of former sub- 
sec. (a). Text read as follows: "The Secretary concerned 
may enter into contracts for the lease of military fam- 
ily housing units or military unaccompanied housing 
units to be constructed under this subchapter." 



Subsecs. (b), (c). Pub. L. 107-314, § 2802(b)(1), added 
subsec. (b) and redesignated former subsec. (b) as (c). 

§ 2875. Investments 

(a) Investments Authorized. — The Secretary 
concerned may make investments in an eligible 
entity carrying out projects for the acquisition 
or construction of housing units suitable for use 
as military family housing or as military unac- 
companied housing. 

(b) Forms of Investment. — An investment 
under this section may take the form of an ac- 
quisition of a limited partnership interest by 
the United States, a purchase of stock or other 
equity instruments by the United States, a pur- 
chase of bonds or other debt instruments by the 
United States, or any combination of such forms 
of investment. 

(c) Limitation on Value of Investment. — (1) 
The cash amount of an investment under this 
section in an eligible entity may not exceed an 
amount equal to 33V3 percent of the capital cost 
(as determined by the Secretary concerned) of 
the project or projects that the eligible entity 
proposes to carry out under this section with 
the investment. 

(2) If the Secretary concerned conveys land or 
facilities to an eligible entity as all or part of an 
investment in the eligible entity under this sec- 
tion, the total value of the investment by the 
Secretary under this section may not exceed an 
amount equal to 45 percent of the capital cost 
(as determined by the Secretary) of the project 
or projects that the eligible entity proposes to 
carry out under this section with the invest- 
ment. 

(3) In this subsection, the term "capital cost", 
with respect to a project for the acquisition or 
construction of housing, means the total 
amount of the costs included in the basis of the 
housing for Federal income tax purposes. 

(d) Collateral Incentive Agreements. — The 
Secretary concerned shall enter into collateral 
incentive agreements with eligible entities in 
which the Secretary makes an investment under 
this section to ensure that a suitable preference 
will be afforded members of the armed forces 
and their dependents in the lease or purchase, as 
the case may be, of a reasonable number of the 
housing units covered by the investment. 

(e) Congressional Notification Required. — 
Amounts in the Department of Defense Family 
Housing Improvement Fund or the Department 
of Defense Military Unaccompanied Housing Im- 
provement Fund may be used to make a cash in- 
vestment under this section in an eligible entity 
only after the end of the 30-day period beginning 
on the date the Secretary of Defense submits 
written notice of, and justification for, the in- 
vestment to the appropriate committees of Con- 
gress or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the no- 
tice and justification is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 546; amended 
Pub. L. 105-85, div. B, title XXVIII, §2805, Nov. 
18, 1997, 111 Stat. 1991; Pub. L. 106-65, div. B, title 
XXVIII, § 2803(d), (h)(1), Oct. 5, 1999, 113 Stat. 849; 
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Pub. L. 108-136, dlv. A, title X, § 1031(a)(50), Nov. 
24, 2003, 117 Stat. 1602.) 

Amendments 

2003— Subsec. (e). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notice and 
justification is provided in an electronic medium pur- 
suant to section 480 of this title". 

1999— Pub. L. 106-65, §2803(h)(l), struck out "in non- 
governmental entities" after "Investments" in section 
catchline. 

Subsec. (a). Pub. L. 106-65, §2803(d)(l), substituted "an 
eligible entity" for "nongovernmental entities". 

Subsec. (c). Pub. L. 106-65, §2803(d)(2), substituted "an 
eligible entity" for "a nongovernmental entity" in 
pars. (1) and (2) and "the eligible entity" for "the en- 
tity" wherever appearing in pars. (1) and (2). 

Subsec. (d). Pub. L. 106-65, §2803(d)(3), substituted "el- 
igible" for "nongovernmental". 

Subsec. (e). Pub. L. 106-65, §2803(d)(4), substituted "an 
eligible entity" for "a nongovernmental entity". 

1997— Subsec. (e). Pub. L. 105-85 added subsec. (e). 

§ 2876. Rental guarantees 

The Secretary concerned may enter into 
agreements with eligible entities that acquire or 
construct military family housing units or mili- 
tary unaccompanied housing units under this 
subchapter in order to assure — 

(1) the occupancy of such units at levels 
specified in the agreements; or 

(2) rental income derived from rental of such 
units at levels specified in the agreements. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 546; amended 
Pub. L. 106-65, dlv. B, title XXVIII, § 2803(e), Oct. 
5, 1999, 113 Stat. 849.) 

Amendments 

1999 — Pub. L. 106-65 substituted "eligible entities" for 
"private persons" in introductory provisions. 

§ 2877. Differential lease payments 

Pursuant to an agreement entered into by the 
Secretary concerned and a lessor of military 
family housing or military unaccompanied hous- 
ing to members of the armed forces, the Sec- 
retary may pay the lessor an amount in addition 
to the rental payments for the housing made by 
the members as the Secretary determines appro- 
priate to encourage the lessor to make the hous- 
ing available to members of the armed forces as 
military family housing or as military unaccom- 
panied housing. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 547; amended 
Pub. L. 106-65, div. B, title XXVIII, § 2803(f), Oct. 
5, 1999, 113 Stat. 849.) 

Amendments 

1999— Pub. L. 106-65 substituted "a lessor" for "a pri- 
vate lessor". 

§2878. Conveyance or lease of existing property 
and facilities 

(a) Conveyance or Lease Authorized.— The 
Secretary concerned may convey or lease prop- 
erty or facilities (including ancillary supporting 
facilities) to eligible entities for purposes of 
using the proceeds of such conveyance or lease 
to carry out activities under this subchapter. 



(b) Inapplicability to Property at Installa- 
tion Approved for Closure. — The authority of 
this section does not apply to property or facili- 
ties located on or near a military installation 
approved for closure under a base closure law. 

(c) Competitive Process.— The Secretary con- 
cerned shall ensure that the time, method, and 
terms and conditions of the reconveyance or 
lease of property or facilities under this section 
from the eligible entity permit full and free 
competition consistent with the value and na- 
ture of the property or facilities involved. 

(d) Terms and Conditions.— (1) The convey- 
ance or lease of property or facilities under this 
section shall be for such consideration and upon 
such terms and conditions as the Secretary con- 
cerned considers appropriate for the purposes of 
this subchapter and to protect the interests of 
the United States. 

(2) As part or all of the consideration for a 
conveyance or lease under this section, the pur- 
chaser or lessor (as the case may be) shall enter 
into an agreement with the Secretary to ensure 
that a suitable preference will be afforded mem- 
bers of the armed forces and their dependents in 
the lease or sublease of a reasonable number of 
the housing units covered by the conveyance or 
lease, as the case may be, or in the lease of 
other suitable housing units made available by 
the purchaser or lessee. 

(e) Inapplicability of Certain Property 
Management Laws. — The conveyance or lease of 
property or facilities under this section shall 
not be subject to the following provisions of law: 

(1) Section 2667 of this title. 

(2) Subtitle I of title 40 and division C (ex- 
cept sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41. 

(3) Section 1302 of title 40. 

(4) Section 501 of the McKinney-Vento 
Homeless Assistance Act (42 U.S.C. 11411). 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 547; amended 
Pub. L. 105-85, div. A, title X, §1073(a)(60), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 106-65, div. B, title 
XXVIII, § 2803(g), Oct. 5, 1999, 113 Stat. 849; Pub. 
L. 107-107, div. A, title X, § 1048(d)(1), Dec. 28, 
2001, 115 Stat. 1227; Pub. L. 107-217, §3(b)(23), 
Aug. 21, 2002, 116 Stat. 1297; Pub. L. 110-417, div. 
B, title XXVIII, § 2805(d), Oct. 14, 2008, 122 Stat. 
4723; Pub. L. 111-350, §5(b)(50), Jan. 4, 2011, 124 
Stat. 3846.) 

Amendments 

2011— Subsec. (e)(2). Pub. L. 111-350, which directed 
substitution of "division C (except sections 3302, 
3501(b), 3509, 3906, 4710, and 4711) of subtitle I of title 41" 
for "title III of the Federal Property and Administra- 
tive Services Act of 1949 (41 U.S.C. 251 et seq.)" in sub- 
sec. (d)(2), was executed by making the substitution in 
subsec. (e)(2) to reflect the probable intent of Congress 
and the amendment by Pub. L. 110-417. See 2008 Amend- 
ment note below. 

2008— Subsecs. (c) to (e). Pub. L. 110-417 added subsec. 
(c) and redesignated former subsecs. (c) and (d) as (d) 
and (e), respectively. 

2002— Subsec. (d)(2). Pub. L. 107-217, §3(b)(23)(A), sub- 
stituted "Subtitle I of title 40 and title III of the" for 
"The" and "(41 U.S.C. 251 et seq.)" for "(40 U.S.C. 471 et 
seq.)". 

Subsec. (d)(3). Pub. L. 107-217, §3(b)(23)(B), substituted 
"Section 1302 of title 40" for "Section 321 of the Act of 
June 30, 1932 (commonly known as the Economy Act) 
(40 U.S.C. 303b)". 
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2001— Subsec. (d)(4). Pub. L. 107-107 substituted 
"McKinney-Vento Homeless Assistance Act" for 
"Stewart B. McKinney Homeless Assistance Act". 

1999— Subsec. (a). Pub. L. 106-65 substituted "eligible 
entities" for "private persons". 

1997— Subsec. (d)(4). Pub. L. 105-85 substituted "11411" 
for "11401". 

[§2879. Repealed. Pub. L. 107-314, div. B, title 
XXVIII, § 2802(c)(1), Dec. 2, 2002, 116 Stat. 
2703] 

Section, added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 547, related to interim 
leases of completed units pending completion of a 
project to acquire or construct military family housing- 
units or military unaccompanied housing units. 

§ 2880. Unit size and type 

(a) Conformity With Similar Housing Units 
in Locale. — The Secretary concerned shall en- 
sure that the room patterns and floor of 
military family housing units and military un- 
accompanied housing units acquired or con- 
structed under this subchapter are generally 
comparable to the room patterns and floor areas 
of similar housing units in the locality con- 
cerned. 

(b) Inapplicability of Limitations on Space 
by Pay Grade.— Sections 2826 and 2856 of this 
title shall not apply to military family housing 
or military unaccompanied housing units ac- 
quired or constructed under this subchapter. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 548; amended 
Pub. L. 108-136, div. B, title XXVIII, §2806, Nov. 
24, 2003, 117 Stat. 1722; Pub. L. 109-364, div. B, 
title XXVIII, § 2807(b), Oct. 17, 2006, 120 Stat. 
2469.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 substituted "Sec- 
tions 2826 and 2856" for "(1) Section 2826", inserted "or 
military unaccompanied housing" after "military fam- 
ily housing", and struck out par. (2) which read as fol- 
lows: "The regulations prescribed under section 2856 of 
this title shall not apply to any military unaccom- 
panied housing unit acquired or constructed under this 
subchapter." 

2003— Subsec. (b)(2). Pub. L. 108-136 struck out "unless 
the unit is located on a military installation" before 
period at end. 

§2881. Ancillary supporting facilities 

(a) Authority To Acquire or Construct.— 
Any project for the acquisition or construction 
of military family housing units or military un- 
accompanied housing units under this sub- 
chapter may include the acquisition or con- 
struction of ancillary supporting facilities for 
the housing units concerned. 

(b) Restriction. — A project referred to in sub- 
section (a) may not include the acquisition or 
construction of an ancillary supporting facility 
(other than a child development center) if, as de- 
termined by the Secretary concerned, the facil- 
ity is to be used for providing merchandise or 
services in direct competition with — 

(1) the Army and Air Force Exchange Serv- 
ice; 

(2) the Navy Exchange Service Command; 

(3) a Marine Corps exchange; 

(4) the Defense Commissary Agency; or 



(5) any nonappropriated fund activity of the 
Department of Defense for the morale, wel- 
fare, and recreation of members of the armed 
forces. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 548; amended 
Pub. L. 106-65, div. B, title XXVIII, §2804, Oct. 5, 
1999, 113 Stat. 849; Pub. L. 109-163, div. B, title 
XXVIII, § 2805(a), Jan. 6, 2006, 119 Stat. 3507.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 inserted "(other 
than a child development center)" after "ancillary sup- 
porting facility" in introductory provisions. 

1999 — Pub. L. 106-65 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

Construction of 2006 Amendment 

Pub. L. 109-163, div. B, title XXVIII, § 2805(c), Jan. 6, 
2006, 119 Stat. 3507, provided that: "Nothing in the 
amendment made by subsection (a) [amending this sec- 
tion] may be construed to alter any law and regulation 
applicable to the operation of a child development cen- 
ter, as defined in section 2871(2) of title 10, United 
States Code." 

§ 2881a. Pilot projects for acquisition or con- 
struction of military unaccompanied housing 

(a) Pilot Projects Authorized.— The Sec- 
retary of the Navy may carry out not more than 
three pilot projects under the authority of this 
section or another provision of this subchapter 
to use the private sector for the acquisition or 
construction of military unaccompanied housing 
in the United States, including any territory or 
possession of the United States. 

(b) Treatment of Housing; Assignment of 
Members. — The Secretary of the Navy may as- 
sign members of the armed forces without de- 
pendents to housing units acquired or con- 
structed under the pilot projects, and such hous- 
ing units shall be considered as quarters of the 
United States or a housing facility under the ju- 
risdiction of the Secretary for purposes of sec- 
tion 403 of title 37. 

(c) Basic Allowance for Housing.— (1) The 
Secretary of Defense may prescribe and, under 
section 403(n) of title 37, pay for members of the 
armed forces without dependents in privatized 
housing acquired or constructed under the pilot 
projects higher rates of partial basic allowance 
for housing than the rates authorized under 
paragraph (2) of such section. 

(2) The partial basic allowance for housing 
paid for a member at a higher rate under this 
subsection may be paid directly to the private 
sector source of the housing to whom the mem- 
ber is obligated to pay rent or other charge for 
residing in such housing if the private sector 
source credits the amount so paid against the 
amount owed by the member for the rent or 
other charge. 

(d) Funding.— (1) The Secretary of the Navy 
shall use the Department of Defense Military 
Unaccompanied Housing Improvement Fund to 
carry out activities under the pilot projects. 

(2) Subject to 30 days prior notification to the 
appropriate committees of Congress, such addi- 
tional amounts as the Secretary of Defense con- 
siders necessary may be transferred to the De- 
partment of Defense Military Unaccompanied 
Housing Improvement Fund from amounts ap- 
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propriated for construction of military unac- 
companied housing in military construction ac- 
counts. The amounts so transferred shall be 
merged with and be available for the same pur- 
poses and for the same period of time as 
amounts appropriated directly to the Fund. 

(e) Reports. — (1) The Secretary of the Navy 
shall transmit to the appropriate committees of 
Congress a report describing — 

(A) each contract for the acquisition of mili- 
tary unaccompanied housing that the Sec- 
retary proposes to solicit under the pilot 
projects; 

(B) each conveyance or lease proposed under 
section 2878 of this title in furtherance of the 
pilot projects; and 

(C) the proposed partial basic allowance for 
housing rates for each contract as they vary 
by grade of the member and how they compare 
to basic allowance for housing rates for other 
contracts written under the authority of the 
pilot programs. 

(2) The report shall describe the proposed con- 
tract, conveyance, or lease and the intended 
method of participation of the United States in 
the contract, conveyance, or lease and provide a 
justification of such method of participation. 
The report shall be submitted not later than 30 
days before the date on which the Secretary is- 
sues the contract solicitation or offers the con- 
veyance or lease or, if earlier, a period of 20 days 
has elapsed from the date on which a copy of the 
report is provided in an electronic medium pur- 
suant to section 480 of this title. 

(f) Expiration. — The authority of the Sec- 
retary of the Navy to enter into a contract 
under the pilot programs shall expire September 
30, 2009. 

(Added Pub. L. 107-314, div. B, title XXVIII, 
§ 2803(a)(1), Dec. 2, 2002, 116 Stat. 2703; amended 
Pub. L. 109-163, div. A, title X, §1056(c)(10), Jan. 
6, 2006, 119 Stat. 3440; Pub. L. 109-364, div. B, title 
XXVIII, §2812, Oct. 17, 2006, 120 Stat. 2473; Pub. 
L. 111-383, div. B, title XXVIII, § 2803(f), Jan. 7, 
2011, 124 Stat. 4459.) 

Amendments 

2011— Subsec. (e)(2). Pub. L. 111-383 inserted before pe- 
riod at end "or, if earlier, a period of 20 days has 
elapsed from the date on which a copy of the report is 
provided in an electronic medium pursuant to section 
480 of this title". 

2006— Subsecs. (d)(2), (e)(2). Pub. L. 109-364, § 2812(a), 
substituted "30 days" for "90 days". 

Subsec. (f). Pub. L. 109-364, § 2812(b), substituted 
"2009" for "2007". 

Pub. L. 109-163 substituted "The" for "Notwithstand- 
ing- section 2885 of this title, the". 

§2882. Effect of assignment of members to hous- 
ing units acquired or constructed under al- 
ternative authority 

(a) Treatment as Quarters of the United 
States. — Except as provided in subsection (b), 
housing units acquired or constructed under this 
subchapter shall be considered as quarters of the 
United States or a housing facility under the ju- 
risdiction of a uniformed service for purposes of 
section 403 of title 37. 

(b) Availability of Basic Allowance for 
Housing. — A member of the armed forces who is 



assigned to a housing unit acquired or con- 
structed under this subchapter that is not owned 
or leased by the United States shall be entitled 
to a basic allowance for housing under section 
403 of title 37. 

(c) Lease Payments Through Pay Allot- 
ments. — The Secretary concerned may require 
members of the armed forces who lease housing 
in housing units acquired or constructed under 
this subchapter to make lease payments for 
such housing pursuant to allotments of the pay 
of such members under section 701 of title 37. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 548; amended 
Pub. L. 105-85, div. A, title VI, § 603(d)(2)(C), Nov. 
18, 1997, 111 Stat. 1783; Pub. L. 110-417, div. B, 
title XXVIII, § 2805(e)(1), Oct. 14, 2008, 122 Stat. 
4723.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, section related to assignment of mem- 
bers of the armed forces to housing units by the Sec- 
retary concerned, treatment of such housing as quar- 
ters of the United States, entitlement to a basic allow- 
ance for housing, and making of lease payments 
through pay allotments. 

1997— Subsec. (b)(1). Pub. L. 105-85, § 603(d)(2)(C)(i), 
substituted "section 403" for "section 403(b)". 

Subsec. (b)(2). Pub. L. 105-85, §603(d)(2)(C)(ii), sub- 
stituted "basic allowance for housing under section 403 
of title 37" for "basic allowance for quarters under sec- 
tion 403 of title 37 and, if in a high housing cost area, 
a variable housing allowance under section 403a of that 
title". 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 603(e) of Pub. L. 105-85, set out as a note 
under section 5561 of Title 5, Government Organization 
and Employees. 

§ 2883. Department of Defense Housing Funds 

(a) Establishment. — There are hereby estab- 
lished on the books of the Treasury the follow- 
ing accounts: 

(1) The Department of Defense Family Hous- 
ing Improvement Fund. 

(2) The Department of Defense Military Un- 
accompanied Housing Improvement Fund. 

(b) Commingling of Funds Prohibited.— (1) 
The Secretary of Defense shall administer each 
Fund separately. 

(2) Amounts in the Department of Defense 
Family Housing Improvement Fund may be used 
only to carry out activities under this sub- 
chapter with respect to military family housing. 

(3) Amounts in the Department of Defense 
Military Unaccompanied Housing Improvement 
Fund may be used only to carry out activities 
under this subchapter with respect to military 
unaccompanied housing. 

(c) Credits to Funds.— (1) There shall be cred- 
ited to the Department of Defense Family Hous- 
ing Improvement Fund the following: 

(A) Amounts authorized for and appropriated 
to that Fund. 

(B) Subject to subsection (f), any amounts 
that the Secretary of Defense transfers, in 
such amounts as provided in appropriation 
Acts, to that Fund from amounts authorized 
and appropriated to the Department of De- 
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fense for the acquisition, improvement, or 
construction of military family housing. 

(C) Proceeds from the conveyance or lease of 
property or facilities under section 2878 of this 
title for the purpose of carrying out activities 
under this subchapter with respect to military 
family housing. 

(D) Income derived from any activities under 
this subchapter with respect to military fam- 
ily housing, including interest on loans made 
under section 2873 of this title, income and 
gains realized from investments under section 
2875 of this title, and any return of capital in- 
vested as part of such investments. 

(E) Any amounts that the Secretary of the 
Navy transfers to that Fund pursuant to sec- 
tion 2814(i)(3) of this title, subject to the re- 
strictions on the use of the transferred 
amounts specified in that section. 

(F) Any amounts that the Secretary con- 
cerned transfers to that Fund pursuant to sec- 
tion 2869 of this title. 

(G) Subject to subsection (f), any amounts 
that the Secretary of Defense transfers to that 
Fund from amounts in the Department of De- 
fense Base Closure Account 2005. 

(2) There shall be credited to the Department 
of Defense Military Unaccompanied Housing Im- 
provement Fund the following: 

(A) Amounts authorized for and appropriated 
to that Fund. 

(B) Subject to subsection (f), any amounts 
that the Secretary of Defense transfers, in 
such amounts as provided in appropriation 
Acts, to that Fund from amounts authorized 
and appropriated to the Department of De- 
fense for the acquisition or construction of 
military unaccompanied housing. 

(C) Proceeds from the conveyance or lease of 
property or facilities under section 2878 of this 
title for the purpose of carrying out activities 
under this subchapter with respect to military 
unaccompanied housing. 

(D) Income derived from any activities under 
this subchapter with respect to military unac- 
companied housing, including interest on 
loans made under section 2873 of this title, in- 
come and gains realized from investments 
under section 2875 of this title, and any return 
of capital invested as part of such invest- 
ments. 

(E) Any amounts that the Secretary of the 
Navy transfers to that Fund pursuant to sec- 
tion 2814(i)(3) of this title, subject to the re- 
strictions on the use of the transferred 
amounts specified in that section. 

(F) Any amounts that the Secretary con- 
cerned transfers to that Fund pursuant to sec- 
tion 2869 of this title. 

(G) Subject to subsection (f), any amounts 
that the Secretary of Defense transfers to that 
Fund from amounts in the Department of De- 
fense Base Closure Account 2005. 

(d) Use of Amounts in Funds.— (1) In such 
amounts as provided in appropriation Acts and 
except as provided in subsection (e), the Sec- 
retary of Defense may use amounts in the De- 
partment of Defense Family Housing Improve- 
ment Fund to carry out activities under this 
subchapter with respect to military family 



housing, including activities required in connec- 
tion with the planning, execution, and adminis- 
tration of contracts entered into under the au- 
thority of this subchapter. The Secretary may 
also use for expenses of activities required in 
connection with the planning, execution, and 
administration of such contracts funds that are 
otherwise available to the Department of De- 
fense for such types of expenses. 

(2) In such amounts as provided in appropria- 
tion Acts and except as provided in subsection 
(e), the Secretary of Defense may use amounts 
in the Department of Defense Military Unac- 
companied Housing Improvement Fund to carry 
out activities under this subchapter with re- 
spect to military unaccompanied housing, in- 
cluding activities required in connection with 
the planning, execution, and administration of 
contracts entered into under the authority of 
this subchapter. The Secretary may also use for 
expenses of activities required in connection 
with the planning, execution, and administra- 
tion of such contracts funds that are otherwise 
available to the Department of Defense for such 
types of expenses. 

(3) Amounts made available under this sub- 
section shall remain available until expended. 
The Secretary of Defense may transfer amounts 
made available under this subsection to the Sec- 
retaries of the military departments to permit 
such Secretaries to carry out the activities for 
which such amounts may be used. 

(e) Limitation on Obligations. — (1) The Sec- 
retary may not incur an obligation under a con- 
tract or other agreement entered into under this 
subchapter in excess of the unobligated balance, 
at the time the contract is entered into, of the 
Fund required to be used to satisfy the obliga- 
tion. 

(2) The Funds established under subsection (a) 
shall be the sole source of funds for activities 
carried out under this subchapter. 

(f) Notification Required for Transfers. — A 
transfer of appropriated amounts to a Fund 
under subparagraph (B) or (G) of paragraph (1) or 
subparagraph (B) or (G) of paragraph (2) of sub- 
section (c) may be made only after the end of 
the 30-day period beginning on the date the Sec- 
retary of Defense submits written notice of, and 
justification for, the transfer to the appropriate 
committees of Congress or, if earlier, the end of 
the 14-day period beginning on the date on which 
a copy of the notice and justification is provided 
in an electronic medium pursuant to section 480 
of this title. In addition, the notice required in 
connection with a transfer under subparagraph 
(G) of paragraph (1) or subparagraph (G) of para- 
graph (2) shall include a certification that the 
amounts to be transferred from the Department 
of Defense Base Closure Account 2005 were speci- 
fied in the conference report to accompany the 
most recent Military Construction Authoriza- 
tion Act. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 548; amended 
Pub. L. 104-201, div. B, title XXVIII, §2804, Sept. 
23, 1996, 110 Stat. 2788; Pub. L. 106-65, div. B, title 
XXVIII, § 2802(b), Oct. 5, 1999, 113 Stat. 848; Pub. 
L. 108-136, div. A, title X, § 1031(a)(51), div. B, 
title XXVIII, § 2805(c), Nov. 24, 2003, 117 Stat. 
1603, 1721; Pub. L. 108-375, div. B, title XXVIII, 
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§ 2805(a), Oct. 28, 2004, 118 Stat. 2122; Pub. L. 
109-163, div. B, title XXVIII, § 2806(a), (b), Jan. 6, 
2006, 119 Stat. 3507; Pub. L. 110-181, div. B, title 
XXVII, §2705, Jan. 28, 2008, 122 Stat. 533.) 

Amendments 

2008— Subsec. (c)(1)(G). Pub. L. 110-181, § 2705(a)(1), 
added subpar. (G). 

Subsec. (c)(2)(G). Pub. L. 110-181, § 2705(a)(2), added 
subpar. (G). 

Subsec. (f). Pub. L. 110-181, §2705(b), substituted "sub- 
paragraph (B) or (G) of paragraph (1) or subparagraph 
(B) or (G) of paragraph (2)" for "paragraph (1)(B) or 
(2)(B)" and Inserted at end "In addition, the notice re- 
quired in connection with a transfer under subpara- 
graph (G) of paragraph (1) or subparagraph (G) of para- 
graph (2) shall include a certification that the amounts 
to be transferred from the Department of Defense Base 
Closure Account 2005 were specified in the conference 
report to accompany the most recent Military Con- 
struction Authorization Act." 

2006— Subsec. (c)(1)(B). Pub. L. 109-163, § 2806(b), sub- 
stituted "acquisition, improvement, or construction" 
for "acquisition or construction". 

Subsec. (e). Pub. L. 109-163, § 2806(a), designated exist- 
ing provisions as par. (1) and added par. (2). 

2004— Subsec. (g). Pub. L. 108-375 struck out heading 
and text of subsec. (g). Text read as follows: "The total 
value in budget authority of all contracts and invest- 
ments undertaken using the authorities provided in 
this subchapter shall not exceed — 

"(1) $850,000,000 for the acquisition or construction 

of military family housing; and 

"(2) $150,000,000 for the acquisition or construction 

of military unaccompanied housing." 

2003— Subsec. (c)(1)(F). Pub. L. 108-136, § 2805(c)(1), 
added subpar. (F). 

Subsec. (c)(2)(F). Pub. L. 108-136, § 2805(c)(2), added 
subpar. (F). 

Subsec. (f). Pub. L. 108-136, § 1031(a)(51), inserted be- 
fore period at end "or, if earlier, the end of the 14-day 
period beginning on the date on which a copy of the no- 
tice and justification is provided in an electronic me- 
dium pursuant to section 480 of this title". 

1999— Subsec. (c)(1)(B). Pub. L. 106-65, § 2802(b)(1), 
added subpar. (E). 

Subsec. (c)(2)(E). Pub. L. 106-65, § 2802(b)(2), added sub- 
par. (E). 

1996— Subsec. (d)(1), (2). Pub. L. 104-201 inserted at end 
"The Secretary may also use for expenses of activities 
required in connection with the planning, execution, 
and administration of such contracts funds that are 
otherwise available to the Department of Defense for 
such types of expenses." 

§ 2883a. Funds for housing allowances of mem- 
bers of the armed forces assigned to certain 
military family housing units 

(a) Authority to Transfer Funds To Cover 
Housing Allowances.— During the fiscal year in 
which a contract is awarded for the acquisition 
or construction of military family housing units 
under this subchapter that are not to be owned 
by the United States, the Secretary of Defense 
may transfer the amount determined under sub- 
section (b) with respect to such housing from ap- 
propriations available for support of military 
housing for the armed force concerned for that 
fiscal year to appropriations available for pay 
and allowances of military personnel of that 
same armed force for that same fiscal year. 

(b) Amount Transferred.— The total amount 
authorized to be transferred under subsection (a) 
in connection with a contract under this sub- 
chapter may not exceed an amount equal to any 
additional amounts payable during the fiscal 



year in which the contract is awarded to mem- 
bers of the armed forces assigned to the acquired 
or constructed housing units as basic allowance 
for housing under section 403 of title 37 that 
would not otherwise have been payable to such 
members if not for assignment to such housing 
units. 

(c) Transfers Subject to Appropriations.— 
The transfer of funds under the authority of sub- 
section (a) is limited to such amounts as may be 
provided in advance in appropriations Acts. 

(Added Pub. L. 107-107, div. B, title XXVIII, 
§ 2804(a), Dec. 28, 2001, 115 Stat. 1305.) 

§ 2884. Reports 

(a) Project Reports. — (1) The Secretary of 
Defense shall transmit to the appropriate com- 
mittees of Congress a report describing — 

(A) each contract for the acquisition or con- 
struction of family housing units or unaccom- 
panied housing units that the Secretary pro- 
poses to solicit under this subchapter; and 

(B) each conveyance or lease proposed under 
section 2878 of this title. 

(2) For each proposed contract, conveyance, or 
lease described in paragraph (1), the report re- 
quired by such paragraph shall include the fol- 
lowing: 

(A) A description of the contract, convey- 
ance, or lease, including a summary of the 
terms of the contract, conveyance, or lease. 

(B) A description of the authorities to be 
utilized in entering into the contract, convey- 
ance, or lease and the intended method of par- 
ticipation of the United States in the con- 
tract, conveyance, or lease, including a jus- 
tification of the intended method of participa- 
tion. 

(C) A statement of the scored cost of the 
contract, conveyance, or lease, as determined 
by the Office of Management and Budget. 

(D) A statement of the United States funds 
required for the contract, conveyance, or lease 
and a description of the source of such funds, 
including a description of the specific con- 
struction, acquisition, or improvement 
projects from which funds were transferred to 
the Funds established under section 2883 of 
this title in order to finance the contract, con- 
veyance, or lease. 

(E) An economic assessment of the life cycle 
costs of the contract, conveyance, or lease, in- 
cluding an estimate of the amount of United 
States funds that would be paid over the life of 
the contract, conveyance, or lease from 
amounts derived from payments of govern- 
ment allowances, including the basic allow- 
ance for housing under section 403 of title 37, 
if the housing affected by the project were 
fully occupied by military personnel over the 
life of the contract, conveyance, or lease. 

(3) (A) In the case of a contract described in 
paragraph (1) proposed to be entered into with a 
private party, the report shall specify whether 
the contract will or may include a guarantee 
(including the making of mortgage or rental 
payments) by the Secretary to the private party 
in the event of — 

(i) the closure or realignment of the installa- 
tion for which housing will be provided under 
the contract; 
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(ii) a reduction in force of units stationed at 
such installation; or 

(iii) the extended deployment of units sta- 
tioned at such installation. 

(B) If the contract will or may include such a 
guarantee, the report shall also — 

(i) describe the nature of the guarantee; and 

(ii) assess the extent and likelihood, if any, 
of the liability of the United States with re- 
spect to the guarantee. 

(4) The report shall be submitted not later 
than 30 days before the date on which the Sec- 
retary issues the contract solicitation or offers 
the conveyance or lease or, if earlier, a period of 
20 days has elapsed from the date on which a 
copy of the report is provided in an electronic 
medium pursuant to section 480 of this title. 

(b) Annual Reports.— The Secretary of De- 
fense shall include each year in the materials 
that the Secretary submits to Congress in sup- 
port of the budget submitted by the President 
pursuant to section 1105 of title 31 the following: 

(1) A separate report on the expenditures and 
receipts during the preceding fiscal year cov- 
ering each of the Funds established under sec- 
tion 2883 of this title, including a description 
of the specific construction, acquisition, or 
improvement projects from which funds were 
transferred and the privatization projects or 
contracts to which those funds were trans- 
ferred. Each report shall also include, for each 
military department or defense agency, a de- 
scription of all funds to be transferred to such 
Funds for the current fiscal year and the next 
fiscal year. 

(2) A methodology for evaluating the extent 
and effectiveness of the use of the authorities 
under this subchapter during such preceding 
fiscal year, and such recommendations as the 
Secretary considers necessary for improving 
the extent and effectiveness of the use of such 
authorities in the future. 

(3) A review of activities of the Secretary 
under this subchapter during such preceding 
fiscal year, shown for military family housing, 
military unaccompanied housing, dual mili- 
tary family housing and military unaccom- 
panied housing, and ancillary supporting fa- 
cilities. 

(4) If a contract for the acquisition or con- 
struction of military family housing, military 
unaccompanied housing, or dual military fam- 
ily housing and military unaccompanied hous- 
ing entered into during the preceding fiscal 
year did not include the acquisition or con- 
struction of the types of ancillary supporting 
facilities specifically referred to in section 
2871(1) of this title, a explanation of the rea- 
sons why such ancillary supporting facilities 
were not included. 

(5) A report setting forth, by armed force — 

(A) an estimate of the amounts of basic al- 
lowance for housing under section 403 of title 
37 that will be paid, during the current fiscal 
year and the fiscal year for which the budget 
is submitted, to members of the armed 
forces living in housing provided under the 
authorities in this subchapter; and 

(B) the number of units of military family 
housing and military unaccompanied hous- 



ing upon which the estimate under subpara- 
graph (A) for the current fiscal year and the 
next fiscal year is based. 

(6) A description of the Secretary's plans for 
housing privatization activities under this 
subchapter: (A) during the fiscal year for 
which the budget is submitted; and (B) during 
the period covered by the then-current future- 
years defense plan under section 221 of this 
title. 

(7) A report on best practices for the execu- 
tion of housing privatization initiatives, in- 
cluding — 

(A) effective means to track and verify 
proper performance, schedule, and cash flow; 

(B) means of overseeing the actions of 
bondholders to properly monitor construc- 
tion progress and construction draws; 

(C) effective structuring of transactions to 
ensure the United States Government has 
adequate abilities to oversee project owner 
performance; 

(D) ensuring that notices to proceed on 
new work are not issued until proper bond- 
ing is in place; and 

(E) such other topics that are identified as 
pertinent by the Department of Defense. 

(8) A report identifying each family housing 
unit acquired or constructed under this sub- 
chapter that is used, or intended to be used, as 
quarters for a general officer or flag officer 
and for which the total operation, mainte- 
nance, and repair costs for the unit exceeded 
$50,000. For each housing unit so identified, 
the report shall also include the total of such 
operation, maintenance, and repair costs. 

(Added Pub. L. 104-106, div. B, title XXVIII, 
§ 2801(a)(1), Feb. 10, 1996, 110 Stat. 550; amended 
Pub. L. 108-136, div. B, title XXVIII, §2807, Nov. 
24, 2003, 117 Stat. 1722; Pub. L. 108-375, div. B, 
title XXVIII, §2806, Oct. 28, 2004, 118 Stat. 2122; 
Pub. L. 109-163, div. B, title XXVIII, § 2806(c), 
Jan. 6, 2006, 119 Stat. 3507; Pub. L. 110-417, div. B, 
title XXVIII, § 2805(b), (f), Oct. 14, 2008, 122 Stat. 
4723, 4724; Pub. L. 111-383, div. A, title X, 
§ 1075(h)(6), div. B, title XXVIII, § 2803(g), Jan. 7, 
2011, 124 Stat. 4377, 4459.) 

Amendments 

2011— Subsec. (a)(4). Pub. L. 111-383, § 2803(g), Inserted 
before period at end "or, if earlier, a period of 20 days 
has elapsed from the date on which a copy of the report 
Is provided In an electronic medium pursuant to sec- 
tion 480 of this title". 

Subsec. (b)(1). Pub. L. 111-383, § 1075(h)(6), made tech- 
nical correction to directory language of Pub. L. 
109-163, § 2806(c)(2)(A). See 2006 Amendment note below. 

2008— Subsec. (b)(7). Pub. L. 110-417, § 2805(b), added 
par. (7). 

Subsec. (b)(8). Pub. L. 110-417, § 2805(f), added par. (8). 

2006— Subsec. (a)(2)(D). Pub. L. 109-163, § 2806(c)(1), In- 
serted before period ", including a description of the 
specific construction, acquisition, or Improvement 
projects from which funds were transferred to the 
Funds established under section 2883 of this title in 
order to finance the contract, conveyance, or lease". 

Subsec. (b)(1). Pub. L. 109-163, § 2806(c)(2)(B), (C), sub- 
stituted "covering each of the Funds" for "covering the 
Funds" and Inserted before period at end ", Including a 
description of the specific construction, acquisition, or 
improvement projects from which funds were trans- 
ferred and the privatization projects or contracts to 
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which those funds were transferred. Each report shall 
also include, for each military department or defense 
agency, a description of all funds to be transferred to 
such Funds for the current fiscal year and the next fis- 
cal year". 

Pub. L. 109-163, § 2806(c)(2)(A), as amended by Pub. L. 
111-383, § 1075(h)(6), substituted "A separate report" for 
"A report". 

2004— Subsec. (a)(2). Pub. L. 108-375, § 2806(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "The report shall describe the proposed con- 
tract, conveyance, or lease and the intended method of 
participation of the United States in the contract, con- 
veyance, or lease and provide a justification of such 
method of participation." 

Subsec. (b)(5), (6). Pub. L. 108-375, § 2806(b), added par. 
(5) and redesignated former par. (5) as (6). 

2003— Subsec. (a)(2) to (4). Pub. L. 108-136, § 2807(a), 
designated second sentence of par. (2) as par. (4) and 
added par. (3). 

Subsec. (b)(2). Pub. L. 108-136, § 2807(b)(1), inserted be- 
fore period at end ", and such recommendations as the 
Secretary considers necessary for improving the extent 
and effectiveness of the use of such authorities in the 
future". 

Subsec. (b)(3) to (5). Pub. L. 108-136, § 2807(b)(2), added 
pars. (3) to (5) and struck out former par. (3) which read 
as follows: "A description of the objectives of the De- 
partment of Defense for providing military family 
housing and military unaccompanied housing for mem- 
bers of the armed forces." 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(h), Jan. 7, 2011, 
124 Stat. 4377, provided that amendment by section 
1075(h)(6) is effective as of Jan. 6, 2006, and as if in- 
cluded in Pub. L. 109-163 as enacted. 

Final Report 

Pub. L. 104-106, div. B, title XXVIII, § 2801(b), Feb. 10, 
1996, 110 Stat. 551, provided that, not later than Mar. 1, 
2000, the Secretary of Defense was to submit to the con- 
gressional defense committees a report on the use by 
the Secretary of Defense and the Secretaries of the 
military departments of the authorities provided by 
subchapter IV of chapter 169 of this title. 

§2885. Oversight and accountability for privat- 
ization projects 

(a) Oversight and Accountability Meas- 
ures. — Each Secretary concerned shall prescribe 
regulations to effectively oversee and manage 
military housing privatization projects carried 
out under this subchapter. The regulations shall 
include the following requirements for each pri- 
vatization project: 

(1) The installation asset manager shall con- 
duct monthly site visits and provide quarterly 
reports on the progress of the construction or 
renovation of the housing units. The reports 
shall be submitted quarterly to the assistant 
secretary for installations and environment of 
the respective military department. 

(2) The installation asset manager, and, as 
applicable, the resident construction manager, 
privatization asset manager, bondholder rep- 
resentative, project owner, developer, general 
contractor, and construction consultant for 
the project shall conduct meetings to ensure 
that the construction or renovation of the 
units meets performance and schedule require- 
ments and that appropriate operating and 
ground lease agreements are in place and ad- 
hered to. 

(3) If a project is 90 days or more behind 
schedule or otherwise appears to be substan- 



tially failing to adhere to the obligations or 
milestones under the contract, the assistant 
secretary for installations and environment of 
the respective military department shall sub- 
mit a notice of deficiency to the Deputy Under 
Secretary of Defense (Installations and Envi- 
ronment), the Secretary concerned, the man- 
aging member, and the trustee for the project. 

(4)(A) Not later than 15 days after the sub- 
mittal of a notice of deficiency under para- 
graph (3), the Secretary concerned or des- 
ignated representative shall submit to the 
project owner, developer, or general contrac- 
tor responsible for the project a summary of 
deficiencies related to the project. 

(B) If the project owner, developer, or gen- 
eral contractor responsible for the privatiza- 
tion project is unable, within 60 days after re- 
ceiving a notice of deficiency under subpara- 
graph (A), to make progress on the issues out- 
lined in such notice, the Secretary concerned 
shall notify the congressional defense commit- 
tees of the status of the project, and shall pro- 
vide a recommended course of action to cor- 
rect the problems. 

(b) Required Qualifications.— The Secretary 
concerned or designated representative shall en- 
sure that the project owner, developer, or gen- 
eral contractor that is selected for each military 
housing privatization initiative project has con- 
struction experience commensurate with that 
required to complete the project. 

(c) Bonding Levels.— The Secretary concerned 
shall ensure that the project owner, developer, 
or general contractor responsible for a military 
housing privatization initiative project has suf- 
ficient payment and performance bonds or suit- 
able instruments in place for each phase of a 
construction or renovation portion of the 
project to ensure successful completion of the 
work in amounts as agreed to in the project's 
legal documents, but in no case less than 50 per- 
cent of the total value of the active phases of 
the project, prior to the commencement of work 
for that phase. 

(d) Reporting of Efforts To Select Succes- 
sor in Event of Default. — In the event a mili- 
tary housing privatization initiative project en- 
ters into default, the assistant secretary for in- 
stallations and environment of the respective 
military department shall submit a report to 
the congressional defense committees every 90 
days detailing the status of negotiations to 
award the project to a new project owner, devel- 
oper, or general contractor. 

(e) Effect of Notices of Deficiency on Con- 
tractors and Affiliated Entities.— (1) The 
Secretary concerned shall keep a record of all 
plans of action or notices of deficiency issued to 
a project owner, developer, or general contrac- 
tor under subsection (a)(4), including the iden- 
tity of each parent, subsidiary, affiliate, or 
other controlling entity of such owner, devel- 
oper, or contractor. 

(2) Each military department shall consult all 
records maintained under paragraph (1) when re- 
viewing the past performance of owners, devel- 
opers, and contractors in the bidding process for 
a contract or other agreement for a military 
housing privatization initiative project. 
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(Added Pub. L. 110-417, div. B, title XXVIII, 
§ 2805(a)(1), Oct. 14, 2008, 122 Stat. 4721.) 

Prior Provisions 

A prior section 2885, added Pub. L. 104-106, div. B, 
title XXVIII, § 2801(a)(1), Feb. 10, 1996, 110 Stat. 551; 
amended Pub. L. 105-85, div. A, title X, §1073(a)(61), 
Nov. 18, 1997, 111 Stat. 1903; Pub. L. 106-398, §1 [div. B, 
title XXVIII, §2806], Oct. 30, 2000, 114 Stat. 1654, 
1654A-415; Pub. L. 107-107, div. B, title XXVIII, §2805, 
Dec. 28, 2001, 115 Stat. 1306, related to expiration of au- 
thority to enter into a contract under this subchapter, 
prior to repeal by Pub. L. 108-375, div. B, title XXVIII, 
§ 2805(b)(1), Oct. 28, 2004, 118 Stat. 2122. 

[CHAPTER 171— REPEALED] 

[§§2891, 2892. Repealed. Pub. L. 104-106, div. A, 
title X, § 1061(b)(1), Feb. 10, 1996, 110 Stat. 
442] 

Section 2891, added Pub. L. 100-456, div. A, title III, 
§ 342(a)(1), Sept. 29, 1988, 102 Stat. 1959; amended Pub. L. 
102-484, div. A, title III, §372, Oct. 23, 1992, 106 Stat. 2384, 
required Secretary of Defense to submit to Congress for 
each of fiscal years 1992, 1993, and 1994, a report regard- 
ing' security and control of Department of Defense sup- 
plies. 

Section 2892, added Pub. L. 100-456, div. A, title III, 
§ 342(a)(1), Sept. 29, 1988, 102 Stat. 1960, directed Sec- 
retary of Defense to require investigations of discrep- 
ancies in accounting for Department supplies and to 
separate offices ordering supplies from offices receiving 
supplies. 

CHAPTER 172— STRATEGIC ENVIRONMENTAL 
RESEARCH AND DEVELOPMENT PROGRAM 

Sec. 

2901. Strategic Environmental Research and Devel- 

opment Program. 

2902. Strategic Environmental Research and Devel- 

opment Program Council. 

2903. Executive Director. 

2904. Strategic Environmental Research and Devel- 

opment Program Scientific Advisory Board. 

§2901. Strategic Environmental Research and 
Development Program 

(a) The Secretary of Defense shall establish a 
prog-ram to be known as the "Strategic Environ- 
mental Research and Development Program". 

(b) The purposes of the program are as follows: 

(1) To address environmental matters of con- 
cern to the Department of Defense and the De- 
partment of Energy through support for basic 
and applied research and development of tech- 
nologies that can enhance the capabilities of 
the departments to meet their environmental 
obligations. 

(2) To identify research, technologies, and 
other information developed by the Depart- 
ment of Defense and the Department of En- 
ergy for national defense purposes that would 
be useful to governmental and private organi- 
zations involved in the development of energy 
technologies and of technologies to address en- 
vironmental restoration, waste minimization, 
hazardous waste substitution, and other envi- 
ronmental concerns, and to share such re- 
search, technologies, and other information 
with such governmental and private organiza- 
tions. 

(3) To furnish other governmental organiza- 
tions and private organizations with data, en- 



hanced data collection capabilities, and en- 
hanced analytical capabilities for use by such 
organizations in the conduct of environmental 
research, including research concerning global 
environmental change. 

(4) To identify technologies developed by the 
private sector that are useful for Department 
of Defense and Department of Energy defense 
activities concerning environmental restora- 
tion, hazardous and solid waste minimization 
and prevention, hazardous material substi- 
tution, and provide for the use of such tech- 
nologies in the conduct of such activities. 

(Added Pub. L. 101-510, div. A, title XVIII, 
§ 1801(a)(1), Nov. 5, 1990, 104 Stat. 1751.) 

§2902. Strategic Environmental Research and 
Development Program Council 

(a) There is a Strategic Environmental Re- 
search and Development Program Council (here- 
inafter in this chapter referred to as the "Coun- 
cil"). 

(b) The Council is composed of 12 members as 
follows: 

(1) The official within the Office of the As- 
sistant Secretary of Defense for Research and 
Engineering who is responsible for science and 
technology. 

(2) The Vice Chairman of the Joint Chiefs of 
Staff. 

(3) The official within the Office of the 
Under Secretary of Defense for Acquisition, 
Technology, and Logistics who is responsible 
for environmental security. 

(4) The Assistant Secretary of Energy for 
Defense programs. 

(5) The Assistant Secretary of Energy re- 
sponsible for environmental restoration and 
waste management. 

(6) The Director of the Department of En- 
ergy Office of Science. 

(7) The Administrator of the Environmental 
Protection Agency. 

(8) One representative from each of the 
Army, Navy, Air Force, and Coast Guard. 

(9) The Executive Director of the Council 
(appointed pursuant to section 2903 of this 
title), who shall be a nonvoting member. 

(c) The Secretary of Defense shall designate a 
member of the Council as chairman for each odd 
numbered fiscal year. The Secretary of Energy 
shall designate a member of the Council as 
chairman for each even-numbered fiscal year. 

(d) The Council shall have the following re- 
sponsibilities: 

(1) To prescribe policies and procedures to 
implement the Strategic Environmental Re- 
search and Development Program. 

(2) To enter into contracts, grants, and other 
financial arrangements, in accordance with 
other applicable law, to carry out the purposes 
of the Strategic Environmental Research and 
Development Program. 

(3) To prepare an annual report that con- 
tains the following: 

(A) A description of activities of the stra- 
tegic environmental research and develop- 
ment program carried out during the fiscal 
year before the fiscal year in which the re- 
port is prepared. 
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(B) A general outline of the activities 
planned for the program during the fiscal 
year in which the report is prepared. 

(C) A summary of projects continued from 
the fiscal year before the fiscal year in 
which the report is prepared and projects ex- 
pected to be started during the fiscal year in 
which the report is prepared and during the 
following fiscal year. 

(D) A summary of the actions of the Stra- 
tegic Environmental Research and Develop- 
ment Program Scientific Advisory Board 
during the year preceding the year in which 
the report is submitted and any recom- 
mendations, including recommendations on 
program direction and legislation, that the 
Advisory Board considers appropriate re- 
garding the program. 

(4) To promote the maximum exchange of in- 
formation, and to minimize duplication, re- 
garding environmentally related research, de- 
velopment, and demonstration activities 
through close coordination with the military 
departments and Defense Agencies, the De- 
partment of Energy, the Environmental Pro- 
tection Agency, the National Oceanic and At- 
mospheric Administration, the National Aero- 
nautics and Space Administration, other de- 
partments and agencies of the Federal Govern- 
ment or any State and local governments, in- 
cluding the National Science and Technology 
Council, and other organizations engaged in 
such activities. 

(5) To ensure that research and development 
activities under the Strategic Environmental 
Research and Development Program do not 
duplicate other ongoing activities sponsored 
by the Department of Defense, the Depart- 
ment of Energy, the Environmental Protec- 
tion Agency, the National Oceanic and Atmos- 
pheric Administration, the National Aero- 
nautics and Space Administration, or any 
other department or agency of the Federal 
Government. 

(6) To ensure that the research and develop- 
ment programs identified for support pursuant 
to policies and procedures prescribed by the 
council utilize, to the maximum extent pos- 
sible, the talents, skills, and abilities residing 
at the Federal laboratories, including the De- 
partment of Energy multiprogram and defense 
laboratories, the Department of Defense lab- 
oratories, and Federal contract research cen- 
ters. To utilize the research capabilities of in- 
stitutions of higher education and private in- 
dustry to the extent practicable. 

(e) In carrying out subsection (d)(1), the Coun- 
cil shall prescribe policies and procedures that — 
(1) provide for appropriate access by Federal 
Government personnel, State and local gov- 
ernment personnel, college and university per- 
sonnel, industry personnel, and the general 
public to data under the control of, or other- 
wise available to, the Department of Defense 
that is relevant to environmental matters 
by— 

(A) identifying the sources of such data; 

(B) publicizing the availability and sources 
of such data by appropriately-targeted dis- 
semination of information to such personnel 



and the general public, and by other means; 
and 

(C) providing for review of classified data 
relevant to environmental matters with a 
view to declassifying or preparing unclassi- 
fied summaries of such data; 

(2) provide governmental and nongovern- 
mental entities with analytic assistance, con- 
sistent with national defense missions, includ- 
ing access to military platforms for sensor de- 
ployment and access to computer capabilities, 
in order to facilitate environmental research; 

(3) provide for the identification of energy 
technologies developed for national defense 
purposes (including electricity generation sys- 
tems, energy storage systems, alternative 
fuels, biomass energy technology, and applied 
materials technology) that might have envi- 
ronmentally sound, energy efficient applica- 
tions for other programs of the Department of 
Defense and the Department of Energy na- 
tional security programs; 

(4) provide for the identification and support 
of programs of basic and applied research, de- 
velopment, and demonstration in technologies 
useful — 

(A) to facilitate environmental compli- 
ance, remediation, and restoration activities 
of the Department of Defense and at Depart- 
ment of Energy defense facilities; 

(B) to minimize waste generation, includ- 
ing reduction at the source, by such depart- 
ments; or 

(C) to substitute use of nonhazardous, 
nontoxic, nonpolluting, and other environ- 
mentally sound materials and substances for 
use of hazardous, toxic, and polluting mate- 
rials and substances by such departments; 

(5) provide for the identification and support 
of research, development, and application of 
other technologies developed for national de- 
fense purposes which not only are directly use- 
ful for programs, projects, and activities of 
such departments, but also have useful appli- 
cations for solutions to such national and 
international environmental problems as cli- 
mate change and ozone depletion; 

(6) provide for the Secretary of Defense, the 
Secretary of Energy, and the Administrator of 
the Environmental Protection Agency, in co- 
operation with other Federal and State agen- 
cies, as appropriate, to conduct joint research, 
development, and demonstration projects re- 
lating to innovative technologies, manage- 
ment practices, and other approaches for pur- 
poses of — 

(A) preventing pollution from all sources; 

(B) minimizing hazardous and solid waste, 
including recycling; and 

(C) treating hazardous and solid waste, in- 
cluding the use of thermal, chemical, and bi- 
ological treatment technologies; 

(7) encourage transfer of technologies re- 
ferred to in clauses (2) through (6) to the pri- 
vate sector under the Stevenson-Wydler Tech- 
nology Innovation Act of 1980 (15 U.S.C. 3701 et 
sea.) and other applicable laws; 

(8) provide for the identification of, and 
planning for the demonstration and use of, ex- 
isting environmentally sound, energy-efficient 
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technologies developed by the private sector 
that could be used directly by the Department 
of Defense; 

(9) provide for the identification of military 
specifications that prevent or limit the use of 
environmentally beneficial technologies, ma- 
terials, and substances in the performance of 
Department of Defense contracts and rec- 
ommend changes to such specifications; and 

(10) to ensure that the research and develop- 
ment programs identified for support pursuant 
to the policies and procedures prescribed by 
the Council are closely coordinated with, and 
do not duplicate, ongoing activities sponsored 
by the Department of Defense, the Depart- 
ment of Energy, the Environmental Protec- 
tion Agency, the National Aeronautics and 
Space Administration, the National Oceanic 
and Atmospheric Administration, or other 
Federal agencies. 

(f) The Council shall be subject to the author- 
ity, direction, and control of the Secretary of 
Defense in prescribing policies and procedures 
under subsection (d)(1). 

(g) Not later than February 1 of each year, the 
Council shall submit to the Secretary of Defense 
the annual report prepared pursuant to sub- 
section (d)(3). 

(Added Pub. L. 101-510, div. A, title XVIII, 
§ 1801(a)(1), Nov. 5, 1990, 104 Stat. 1751; amended 
Pub. L. 102-190, div. A, title II, § 257(a), title X, 
§1061(a)(19), Dec. 5, 1991, 105 Stat. 1331, 1473; Pub. 
L. 102-484, div. A, title X, §1052(38), Oct. 23, 1992, 
106 Stat. 2501; Pub. L. 103-160, div. A, title II, 
§ 265(a), Nov. 30, 1993, 107 Stat. 1611; Pub. L. 
104-106, div. A, title II, §203(a)-(b)(2), (c), Feb. 10, 
1996, 110 Stat. 217, 218; Pub. L. 105-245, title III, 
§ 309(b)(2)(B), Oct. 7, 1998, 112 Stat. 1853; Pub. L. 
106-65, div. A, title III, §324, Oct. 5, 1999, 113 Stat. 
563; Pub. L. 106-398, §1 [[div. A], title III, §313(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-55; Pub. L. 
108-136, div. A, title X, §1031(a)(52), Nov. 24, 2003, 
117 Stat. 1603; Pub. L. 111-383, div. A, title IX, 
§901(j)(5), Jan. 7, 2011, 124 Stat. 4324.) 

References in Text 

The Stevenson-Wydler Technology Innovation Act of 
1980, referred to in subsec. (e)(7), is Pub. L. 96-480, Oct. 
21, 1980, 94 Stat. 2311, as amended, which is classified 
generally to chapter 63 (§3701 et seq.) of Title 15, Com- 
merce and Trade. For complete classification of this 
Act to the Code, see Short Title note set out under sec- 
tion 3701 of Title 15 and Tables. 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383, §901(j)(5)(A), sub- 
stituted "official within the Office of the Assistant 
Secretary of Defense for Research and Engineering who 
is responsible for science and technology" for "Deputy 
Under Secretary of Defense for Science and Tech- 
nology". 

Subsec. (b)(3). Pub. L. 111-383, §901(j)(5)(B), sub- 
stituted "official within the Office of the Under Sec- 
retary of Defense for Acquisition, Technology, and Lo- 
gistics who is" for "Deputy Under Secretary of De- 
fense". 

2003— Subsec. (g). Pub. L. 108-136 struck out designa- 
tion for par. (1) before "Not later than February" and 
struck out par. (2) which read as follows: "Not later 
than March 15 of each year, the Secretary of Defense 
shall submit such annual report to Congress, along 
with such comments as the Secretary considers appro- 
priate." 



2000— Subsec. (d)(3)(D). Pub. L. 106-398 added subpar. 
(D). 

1999— Subsec. (b)(1). Pub. L. 106-65 substituted "Dep- 
uty Under Secretary of Defense for Science and Tech- 
nology" for "Director of Defense Research and Engi- 
neering". 

1998— Subsec. (b)(6). Pub. L. 105-245 substituted 
"Science" for "Energy Research". 

1996— Subsec. (b). Pub. L. 104-106, § 203(a)(1), sub- 
stituted "12" for "thirteen" in introductory provisions. 

Subsec. (b)(3) to (7). Pub. L. 104-106, § 203(a)(2), (3), re- 
designated pars. (4) to (8) as (3) to (7), respectively, and 
struck out former par. (3) which read as follows: "The 
Assistant Secretary of the Air Force responsible for 
matters relating to space." 

Subsec. (b)(8). Pub. L. 104-106, § 203(a)(3), (4), redesig- 
nated par. (9) as (8) and struck out ", who shall be non- 
voting members" after "Coast Guard". Former par. (8) 
redesignated (7). 

Subsec. (b)(9), (10). Pub. L. 104-106, § 203(a)(3), redesig- 
nated pars. (9) and (10) as (8) and (9), respectively. 

Subsec. (d)(3). Pub. L. 104-106, § 203(b)(1)(A), added par. 
(3) and struck out former par. (3) which read as follows: 
"To prepare an annual five-year strategic environ- 
mental research and development plan that shall cover 
the fiscal year in which the plan is prepared and the 
four fiscal years following such fiscal year." 

Subsec. (d)(4). Pub. L. 104-106, § 203(b)(1)(B), sub- 
stituted "National Science and Technology Council" 
for "Federal Coordinating Council on Science, Engi- 
neering, and Technology". 

Subsec. (e)(3). Pub. L. 104-106, §203(c), substituted 
"national security programs" for "national security 
programs, particularly technologies that have the po- 
tential for industrial, commercial, and other govern- 
mental applications, and to support programs of re- 
search in and development of such applications". 

Subsecs. (f), (g). Pub. L. 104-106, § 203(b)(2), added sub- 
sec. (g), redesignated former subsec. (g) as (f), and 
struck out former subsec. (f) which authorized Sec- 
retaries of Defense and Energy to submit to the Council 
proposals for conducting environmental research under 
this chapter. 

Subsec. (h). Pub. L. 104-106, § 203(b)(2)(A), struck out 
subsec. (h) which required Council to submit to Sec- 
retary of Defense and to Congress an annual report on 
annual five-year strategic environmental research and 
development plan. 

1993— Subsec. (b)(1) to (4). Pub. L. 103-160, 
§265(a)(l)-(3), redesignated pars. (2) to (4) as (1) to (3), 
respectively, added par. (4), and struck out former par. 
(1) which read as follows: "The Assistant Secretary of 
Defense responsible for matters relating to production 
and logistics." 

Subsec. (b)(6). Pub. L. 103-160, § 265(a)(4), added par. (6) 
and struck out former par. (6) which read as follows: 
"The Director of the Department of Energy Office of 
Environmental Restoration and Waste Management." 

1992— Subsec. (b)(9). Pub. L. 102-484 substituted 
"nonvoting" for "non-voting". 

1991— Subsec. (b). Pub. L. 102-190, § 257(a)(1), sub- 
stituted "thirteen" for "nine" in introductory provi- 
sions. 

Subsec. (b)(9), (10). Pub. L. 102-190, § 257(a)(2), (3), 
added par. (9) and redesignated former par. (9) as (10). 

Subsec. (f)(2)(A). Pub. L. 102-190, § 1061(a)(19), sub- 
stituted "department's" for "Department's". 

Effective Date of 2011 Amendment 

Amendment by Pub. L. 111-383 effective Jan. 1, 2011, 
see section 901(p) of Pub. L. 111-383, set out as a note 
under section 131 of this title. 

Effective Date of 1996 Amendment 

Section 203(b)(3) of Pub. L. 104-106 provided that: 
"The amendments made by this subsection [amending 
this section] shall apply with respect to the annual re- 
port prepared during fiscal year 1997 and each fiscal 
year thereafter." 
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Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including- the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

First Annual Report op Strategic Environmental 
Research and Development Program Council 

Section 1801(c) of Pub. L. 101-510 provided that the 
first annual report required by former subsec. (h) of 
this section be submitted to Secretary of Defense, Sec- 
retary of Energy, and Administrator of the Environ- 
mental Protection Agency not later than Feb. 1, 1992, 
that the Strategic Environmental Research and Devel- 
opment Program Council conduct and include as part of 
report an assessment of advisability of, and various al- 
ternatives to, charging fees for information released, as 
required pursuant to section 2901(b)(3) of this title and 
subsecs. (e)(1), (2), and (g)(2)(I) [now (f)(2)(I)] of this sec- 
tion, to private sector entities operating for a profit, 
and that Secretary of Defense, Secretary of Energy, 
and Administrator of the Environmental Protection 
Agency submit to Congress any recommendations for 
changes in structure or personnel of Council that Sec- 
retaries and Administrator consider necessary to carry 
out environmental activities of strategic environ- 
mental research and development program. 

§ 2903. Executive Director 

(a) There shall be an Executive Director of the 
Council appointed by the Secretary of Defense 
after consultation with the Secretary of Energy. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense, the Execu- 
tive Director is responsible for the management 
of the Strategic Environmental Research and 
Development Program in accordance with the 
policies established by the Council. 

(c) The Executive Director may enter into 
contracts using competitive procedures. The Ex- 
ecutive Director may enter into other agree- 
ments in accordance with applicable law. In ei- 
ther case, the Executive Director shall first ob- 
tain the approval of the Council for any con- 
tract or agreement in an amount equal to or in 
excess of $500,000 or such lesser amount as the 
Council may prescribe. 

(d) (1) The Executive Director, with the concur- 
rence of the Council, may appoint such profes- 
sional and clerical staff as may be necessary to 
carry out the responsibilities and policies of the 
Council. 

(2) The Executive Director, with the concur- 
rence of the Council and without regard to the 
provisions of chapter 51 of title 5 and subchapter 
III of chapter 53 of such title, may establish the 
rates of basic pay for professional, scientific, 
and technical employees appointed pursuant to 
paragraph (1). 

(Added Pub. L. 101-510, div. A, title XVIII, 
§ 1801(a)(1), Nov. 5, 1990, 104 Stat. 1755; amended 
Pub. L. 102-25, title VII, § 701(h)(2), Apr. 6, 1991, 
105 Stat. 115; Pub. L. 103-160, div. A, title II, 
§ 265(b), Nov. 30, 1993, 107 Stat. 1611; Pub. L. 
104-106, div. A, title II, § 203(d), (e)(1), Feb. 10, 
1996, 110 Stat. 218.) 

Amendments 

1996— Subsec. (c). Pub. L. 104-106, § 203(d), substituted 
"contracts using competitive procedures. The Execu- 



tive Director may enter into" for "contracts or" and 
"law. In either case," for "law, except that". 

Subsec. (d)(2). Pub. L. 104-106, § 203(e)(1), struck out at 
end "The authority provided in the preceding sentence 
shall expire on September 30, 1995." 

1993— Subsec. (d)(2). Pub. L. 103-160 substituted "Sep- 
tember 30, 1995" for "November 5, 1992". 

1991— Subsec. (d)(2). Pub. L. 102-25 substituted "on 
November 5, 1992" for "two years after the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 1991". 

Effective Date of 1996 Amendment 

Section 203(e)(2) of Pub. L. 104-106 provided that: 
"The amendment made by paragraph (1) [amending this 
section] shall take effect as of September 29, 1995." 

§ 2904. Strategic Environmental Research and 
Development Program Scientific Advisory 
Board 

(a) The Secretary of Defense and the Secretary 
of Energy, in consultation with the Adminis- 
trator of the Environmental Protection Agency, 
shall jointly appoint a Strategic Environmental 
Research and Development Program Scientific 
Advisory Board (hereafter in this section re- 
ferred to as the "Advisory Board") consisting of 
not less than six and not more than 14 members. 

(b) (1) The following persons shall be perma- 
nent members of the Advisory Board: 

(A) The Science Advisor to the President, or 
his designee. 

(B) The Administrator of the National Oce- 
anic and Atmospheric Administration, or his 
designee. 

(2) Other members of the Advisory Board shall 
be appointed from among persons eminent in the 
fields of basic sciences, engineering, ocean and 
environmental sciences, education, research 
management, international and security affairs, 
health physics, health sciences, or social sci- 
ences, with due regard given to the equitable 
representation of scientists and engineers who 
are women or who represent minority groups. At 
least one member of the Advisory Board shall be 
a representative of environmental public inter- 
est groups and one member shall be a represent- 
ative of the interests of State governments. 

(3) The Secretary of Defense and the Secretary 
of Energy, in consultation with the Adminis- 
trator of the Environmental Protection Agency, 
shall request — 

(A) that the head of the National Academy 
of Sciences, in consultation with the head of 
the National Academy of Engineering and the 
head of the Institutes of Medicine of the Na- 
tional Academy of Sciences, nominate persons 
for appointment to the Advisory Board; 

(B) that the Council on Environmental Qual- 
ity nominate for appointment to the Advisory 
Board at least one person who is a representa- 
tive of environmental public interest groups; 
and 

(C) that the National Association of Gov- 
ernors nominate for appointment to the Advi- 
sory Board at least one person who is rep- 
resentative of the interests of State govern- 
ments. 

(4) Members of the Advisory Board shall be ap- 
pointed for terms of not less than two and not 
more than four years. 
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(c) A member of the Advisory Board who is not 
otherwise employed by the Federal Government 
shall not be considered to be a Federal em- 
ployee, except for the purposes of chapter 81 of 
title 5 (relating to compensation for work-relat- 
ed injuries) and chapter 171 of title 28 (relating 
to tort claims). 

(d) The Advisory Board shall prescribe proce- 
dures for carrying out its responsibilities. Such 
procedures shall define a quorum as a majority 
of the members, provide for annual election of 
the Chairman by the members of the Advisory 
Board, and require at least four meetings of the 
Advisory Board each year. 

(e) The Council shall refer to the Advisory 
Board, and the Advisory Board shall review, 
each proposed research project including its es- 
timated cost, for research in and development of 
technologies related to environmental activities 
in excess of $1,000,000. The Advisory Board shall 
make any recommendations to the Council that 
the Advisory Board considers appropriate re- 
garding such project or proposal. 

(f) The Advisory Board may make recom- 
mendations to the Council regarding tech- 
nologies, research, projects, programs, activi- 
ties, and, if appropriate, funding within the 
scope of the Strategic Environmental Research 
and Development Program. 

(g) The Advisory Board shall assist and advise 
the Council in identifying the environmental 
data and analytical assistance activities that 
should be covered by the policies and procedures 
prescribed pursuant to section 2902(d)(1) of this 
title. 

(h) Each member of the Advisory Board shall 
be required to file a financial disclosure report 
under title I of the Ethics in Government Act of 
1978 (5 U.S.C. App.). 

(Added Pub. L. 101-510, div. A, title XVIII, 
§ 1801(a)(1), Nov. 5, 1990, 104 Stat. 1756; amended 
Pub. L. 102-190, div. A, title II, § 257(b), Dec. 5, 
1991, 105 Stat. 1331; Pub. L. 105-85, div. A, title 
III, §341, Nov. 18, 1997, 111 Stat. 1686; Pub. L. 
106-398, §1 [[div. A], title III, §313(a)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-55.) 

References in Text 

The Ethics in Government Act of 1978, referred to in 
subsec. (h), is Pub. L. 95-521, Oct. 26, 1978, 92 Stat. 1824, 
as amended. Title I of the Act is set out in the Appen- 
dix to Title 5, Government Organization and Employ- 
ees. For complete classification of this Act to the Code, 
see Short Title note set out under section 101 of Pub. 
L. 95-521 in the Appendix to Title 5 and Tables. 

Amendments 

2000— Subsecs. (h), (i). Pub. L. 106-398 redesignated 
subsec. (i) as (h) and struck out former subsec. (h) 
which read as follows: "Not later than March 15 of each 
year, the Advisory Board shall submit to the Congress 
an annual report setting forth its actions during the 
year preceding the year in which the report is submit- 
ted and any recommendations, including recommenda- 
tions on projects, programs, and information exchange 
and recommendations for legislation, that the Advisory 
Board considers appropriate regarding the Strategic 
Environmental Research and Development Program." 

1997— Subsec. (b)(4). Pub. L. 105-85 substituted "not 
less than two and not more than four" for "three 
years". 

1991— Subsec. (a). Pub. L. 102-190, § 257(b)(1), sub- 
stituted "14 members" for "13 members". 



Subsec. (b)(1). Pub. L. 102-190, § 257(b)(2), added par. (1) 
and struck out former par. (1) which read as follows: 
"The Science Advisor to the President, or his designee, 
shall be a permanent member of the Advisory Board." 

Initial Appointments op Advisory Board Members 

Section 1801(b) of Pub. L. 101-510 directed Secretary 
of Defense and Secretary of Energy to make the ap- 
pointments required by 10 U.S.C. 2904(a) not later than 
60 days after Nov. 5, 1990, and provided that up to one- 
half of the members originally appointed to the Strate- 
gic Environmental Research and Development Program 
Scientific Advisory Board could be appointed for terms 
of not more than six and not less than two years in 
order to provide for staggered expiration of the terms 
of members. 

First Annual Report op Advisory Board 

Section 1801(d) of Pub. L. 101-510 directed that first 
annual report of the Strategic Environmental Research 
and Development Program Scientific Advisory Board 
be submitted not later than Mar. 15, 1992. 

Termination op Advisory Boards 

Advisory boards established after Jan. 5, 1973, to ter- 
minate not later than the expiration of the 2-year pe- 
riod beginning on the date of their establishment, un- 
less, in the case of a board established by the President 
or an officer of the Federal Government, such board is 
renewed by appropriate action prior to the expiration 
of such 2-year period, or in the case of a board estab- 
lished by the Congress, its duration is otherwise pro- 
vided for by law. See sections 3(2) and 14 of Pub. L. 
92-463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Ap- 
pendix to Title 5, Government Organization and Em- 
ployees. 

CHAPTER 173— ENERGY SECURITY 

Subchapter Sec. 

I. Energy Security Activities 2911 

II. Energy-Related Procurement 2922 

III. General Provisions 2924 

Amendments 

2011— Pub. L. 112-81, div. B, title XXVIII, 
§ 2821(a)(2)(A), Dec. 31, 2011, 125 Stat. 1691, substituted 
"2924" for "2925" in item III. 

2011— Pub. L. 111-383, div. A, title X, § 1075(b)(47), Jan. 
7, 2011, 124 Stat. 4371, inserted "Sec." above "2911". 

SUBCHAPTER I— ENERGY SECURITY 
ACTIVITIES 

Sec. 

2911. Energy performance goals and master plan 

for the Department of Defense. 

2912. Availability and use of energy cost savings. 

2913. Energy savings contracts and activities. 

2914. Energy conservation construction projects. 

2915. Facilities: use of renewable forms of energy 

and energy efficient products. 

2916. Sale of electricity from alternate energy and 

cogeneration production facilities. 

2917. Development of geothermal energy on mili- 

tary lands. 

2918. Fuel sources for heating systems; prohibition 

on converting certain heating facilities. 

2919. Department of Defense participation in pro- 

grams for management of energy demand or 
reduction of energy usage during peak peri- 
ods. 

Amendments 

2011— Pub. L. 111-383, div. B, title XXVIII, § 2832(c)(2), 
Jan. 7, 2011, 124 Stat. 4470, added items 2911 and 2915 and 
struck out former items 2911 "Energy performance 
goals and plan for Department of Defense" and 2915 
"New construction: use of renewable forms of energy 
and energy efficient products". 
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2009— Pub. L. 111-84, div. B, title XXVIII, § 2843(b), 
Oct. 28, 2009, 123 Stat. 2682, added item 2919. 

§2911. Energy performance goals and master 
plan for the Department of Defense 

(a) Energy Performance Goals.— (1) The Sec- 
retary of Defense shall submit to the congres- 
sional defense committees the energy perform- 
ance goals for the Department of Defense re- 
garding transportation systems, support sys- 
tems, utilities, and infrastructure and facilities. 

(2) The energy performance goals shall be sub- 
mitted annually not later than the date on 
which the President submits to Congress the 
budget for the next fiscal year under section 1105 
of title 31 and cover that fiscal year as well as 
the next five, 10, and 20 years. The Secretary 
shall identify changes to the energy perform- 
ance goals since the previous submission. 

(b) Energy Performance Master Plan.— (1) 
The Secretary of Defense shall develop a com- 
prehensive master plan for the achievement of 
the energy performance goals of the Department 
of Defense, as set forth in laws, executive orders, 
and Department of Defense policies. 

(2) The master plan shall include the follow- 
ing: 

(A) A separate master plan, developed by 
each military department and Defense Agen- 
cy, for the achievement of energy performance 
goals. 

(B) The use of a baseline standard for the 
measurement of energy consumption by trans- 
portation systems, support systems, utilities, 
and facilities and infrastructure that is con- 
sistent for all of the military departments. 

(C) A method of measurement of reductions 
or conservation in energy consumption that 
provides for the taking into account of 
changes in the current size of fleets, number of 
facilities, and overall square footage of facil- 
ity plants. 

(D) Metrics to track annual progress in 
meeting energy performance goals. 

(E) A description of specific requirements, 
and proposed investments, in connection with 
the achievement of energy performance goals 
reflected in the budget of the President for 
each fiscal year (as submitted to Congress 
under section 1105(a) of title 31). 

(F) The up-to date list of energy-efficient 
products maintained under section 2915(e)(2) of 
this title. 

(3) Not later than 30 days after the date on 
which the budget of the President is submitted 
to Congress for a fiscal year under section 
1105(a) of title 31, the Secretary shall submit the 
current version of the master plan to Congress. 

(c) Special Considerations.— For the purpose 
of developing and implementing the energy per- 
formance goals and energy performance master 
plan, the Secretary of Defense shall consider at 
a minimum the following: 

(1) Opportunities to reduce the current rate 
of consumption of energy. 

(2) Opportunities to reduce the future de- 
mand and the requirements for the use of en- 
ergy. 

(3) Opportunities to implement conservation 
measures to improve the efficient use of en- 
ergy. 



(4) Opportunities to pursue alternative en- 
ergy initiatives, including the use of alter- 
native fuels and hybrid-electric drive in mili- 
tary vehicles and equipment. 

(5) Opportunities for the high-performance 
construction, lease, operation, and mainte- 
nance of buildings. 

(6) Cost effectiveness, cost savings, and net 
present value of alternatives. 

(7) The value of diversification of types and 
sources of energy used. 

(8) The value of economies-of-scale associ- 
ated with fewer energy types used. 

(9) The value of the use of renewable energy 
sources. 

(10) The value of incorporating electric, hy- 
brid-electric, and high efficiency vehicles into 
vehicle fleets. 

(11) The potential for an action to serve as 
an incentive for members of the armed forces 
and civilian personnel to reduce energy con- 
sumption or adopt an improved energy per- 
formance measure. 

(12) Opportunities for improving energy se- 
curity for facility energy projects that will 
use renewable energy sources. 

(d) Selection of Energy Conservation Meas- 
ures. — For the purpose of implementing the en- 
ergy performance master plan, the Secretary of 
Defense shall provide that the selection of en- 
ergy conservation measures, including energy 
efficient maintenance, shall be limited to those 
measures that — 

(1) are readily available; 

(2) demonstrate an economic return on the 
investment; 

(3) are consistent with the energy perform- 
ance goals and energy performance master 
plan for the Department; and 

(4) are supported by the special consider- 
ations specified in subsection (c). 

(e) Goal Regarding Use of Renewable En- 
ergy To Meet Facility Energy Needs.— (1) It 
shall be the goal of the Department of Defense — 

(A) to produce or procure not less than 25 
percent of the total quantity of facility energy 
it consumes within its facilities during fiscal 
year 2025 and each fiscal year thereafter from 
renewable energy sources; and 

(B) to produce or procure facility energy 
from renewable energy sources whenever the 
use of such renewable energy sources is con- 
sistent with the energy performance goals and 
energy performance master plan for the De- 
partment and supported by the special consid- 
erations specified in subsection (c). 

(2) To help ensure that the goal specified in 
paragraph (1)(A) regarding the use of renewable 
energy by the Department of Defense is 
achieved, the Secretary of Defense shall estab- 
lish an interim goal for fiscal year 2018 for the 
production or procurement of facility energy 
from renewable energy sources. 

(3) (A) The Secretary of Defense shall establish 
a policy to maximize savings for the bulk pur- 
chase of replacement renewable energy certifi- 
cates in connection with the development of fa- 
cility energy projects using renewable energy 
sources. 

(B) Under the policy required by subparagraph 
(A), the Secretary of a military department 
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shall submit requests for the purchase of re- 
placement renewable energy certificates to a 
centralized purchasing authority maintained by 
such department or the Defense Logistics Agen- 
cy with expertise regarding — 

(i) the market for renewable energy certifi- 
cates; 

(ii) the procurement of renewable energy 
certificates; and 

(iii) obtaining the best value for the military 
department by maximizing the purchase of re- 
newable energy certificates from projects 
placed into service before January 1, 1999. 

(C) The centralized purchasing authority shall 
solicit industry for the most competitive offer 
for replacement renewable energy certificates, 
to include a combination of renewable energy 
certificates from new projects and projects 
placed into service before January 1, 1999. 

(D) Subparagraph (B) does not prohibit the 
Secretary of a military department from enter- 
ing into an agreement outside of the centralized 
purchasing authority if the Secretary will ob- 
tain the best value by bundling the renewable 
energy certificates with the facility energy 
project through a power purchase agreement or 
other contractual mechanism at the installa- 
tion. 

(E) Nothing in this paragraph shall be con- 
strued to authorize the purchase of renewable 
energy certificates to meet Federal goals or 
mandates in the absence of the development of 
a facility energy project using renewable energy 
sources. 

(F) This policy does not make the purchase of 
renewable energy certificates mandatory, but 
the policy shall apply whenever original renew- 
able energy certificates are proposed to be 
swapped for replacement renewable energy cer- 
tificates. 

(Added and amended Pub. L. 109-364, div. B, title 
XXVIII, §§ 2851(a)(1), 2852, Oct. 17, 2006, 120 Stat. 
2489, 2496; Pub. L. 111-84, div. B, title XXVIII, 
§2842, Oct. 28, 2009, 123 Stat. 2680; Pub. L. 111-383, 
div. B, title XXVIII, §§2831, 2832(a), Jan. 7, 2011, 
124 Stat. 4467, 4468; Pub. L. 112-81, div. B, title 
XXVIII, §§ 2821(b)(1), 2822(b), 2823(a), 2824(a), 
2825(b), Dec. 31, 2011, 125 Stat. 1691, 1692, 1694.) 

Amendments 

2011— Pub. L. 111-383, §2832(a)(3), substituted "Energy 
performance goals and master plan for the Department 
of Defense" for "Energy performance goals and plan for 
Department of Defense" in section catchline. 

Pub. L. 111-383, § 2832(a)(2), substituted "master plan" 
for "plan" wherever appearing in subsecs. (c) to (e). 

Subsec. (b). Pub. L. 111-383, § 2832(a)(1), amended sub- 
sec, (b) generally. Prior to amendment, text read as fol- 
lows: "The Secretary of Defense shall develop, and up- 
date as necessary, a comprehensive plan to help 
achieve the energy performance goals for the Depart- 
ment of Defense." 

Subsec. (b)(2)(F). Pub. L. 112-81, §2825(b), added sub- 
par. (F). 

Subsec. (c)(4). Pub. L. 111-383, §2831(1), inserted "and 
hybrid-electric drive" after "alternative fuels". 

Subsec. (c)(5) to (11). Pub. L. 111-383, §2831(2)-(5), 
added pars. (5) and (10) and redesignated former pars. (5) 
to (8) and (9) as (6) to (9) and (11), respectively. 

Subsec. (c)(12). Pub. L. 112-81, § 2822(b), added par. (12). 

Subsec. (d). Pub. L. 112-81, § 2821(b)(1)(A), struck out 
par. (1) designation, redesignated subpars. (A) to (D) as 
pars. (1) to (4), respectively, and struck out former par. 
(2), which defined "energy efficient maintenance". 



Subsec. (e)(2). Pub. L. 112-81, § 2823(a), added par. (2). 

Pub. L. 112-81, §2821(b)(l)(B), struck out par. (2), 
which defined "renewable energy source". 

Subsec. (e)(3). Pub. L. 112-81, § 2824(a), added par. (3). 

2009— Subsec. (e). Pub. L. 111-84, § 2842(c), substituted 
"Facility Energy Needs" for "Electricity Needs" in 
heading. 

Pub. L. 111-84, § 2842(a), (b), designated existing provi- 
sions as par. (1), redesignated former pars. (1) and (2) as 
subpars. (A) and (B), respectively, of par. (1), in par. 
(1)(A), substituted "facility energy" for "electric en- 
ergy" and struck out "and in its activities" after "fa- 
cilities" and "(as defined in section 203(b) of the Energy 
Policy Act of 2005 (42 U.S.C. 15852(b)))" after "sources", 
in par. (1)(B), substituted "facility energy" for "elec- 
tric energy", and added par. (2). 

2006— Subsec. (e). Pub. L. 109-364, §2852, added subsec. 
(e). 

Energy-Efficient Technologies in Contracts for 
Logistics Support of Contingency Operations 

Pub. L. 112-81, div. A, title III, §315, Dec. 31, 2011, 125 
Stat. 1357, provided that: 

"(a) Energy Performance Master Plan. — The en- 
ergy performance master plan for the Department of 
Defense developed under section 2911 of title 10, United 
States Code, shall specifically address the application 
of energy-efficient or energy reduction technologies or 
processes meeting the requirements of subsection (b) in 
logistics support contracts for contingency operations. 
In accordance with the requirements of such section, 
the plan shall include goals, metrics, and incentives for 
achieving energy efficiency in such contracts. 

"(b) Requirements for Energy Technologies and 
Processes. — Energy-efficient and energy reduction 
technologies or processes described in subsection (a) 
are technologies or processes that meet the following 
criteria: 

"(1) The technology or process achieves long-term 
savings for the Government by reducing overall de- 
mand for fuel and other sources of energy in contin- 
gency operations. 

"(2) The technology or process does not disrupt the 
mission, the logistics, or the core requirements in the 
contingency operation concerned. 

"(3) The technology or process is able to integrate 
seamlessly into the existing infrastructure in the 
contingency operation concerned. 

"(d) [So in original. No subsec. (c) has been enacted.] 
Regulations and Guidance. — The Under Secretary of 
Defense for Acquisition, Technology, and Logistics 
shall issue such regulations and guidance as may be 
needed to implement the requirements of this section 
and ensure that goals established pursuant to sub- 
section (a) are met. Such regulations or guidance shall 
consider the lifecycle cost savings associated with the 
energy technology or process being offered by a vendor 
for defense logistics support and oblige the offeror to 
demonstrate the savings achieved over traditional 
technologies. 

"(e) Report. — The annual report required by section 
2925(b) of title 10, United States Code, shall include in- 
formation on the progress in the implementation of 
this section, including savings achieved by the Depart- 
ment resulting from such implementation. 
"(f) Definitions. — In this section: 

"(1) The term 'defense logistics support contract' 
means a contract for services, or a task order under 
such a contract, awarded by the Department of De- 
fense to provide logistics support during times of 
military mobilizations, including contingency oper- 
ations, in any amount greater than the simplified ac- 
quisition threshold. 

"(2) The term 'contingency operation' has the 
meaning provided in section 101(a)(13) of title 10, 
United States Code." 

Policy of Pursuing Energy Security 

Pub. L. 112-81, div. B, title XXVIII, § 2822(a), Dec. 31, 
2011, 125 Stat. 1691, provided that: 
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"(1) Policy required.— Not later than 180 days after 
the date of enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall establish a policy for mili- 
tary installations that Includes the following: 

"(A) Favorable consideration for energy security In 

the design and development of energy projects on the 

military installation that will use renewable energy 

sources. 

"(B) Guidance for commanders of military installa- 
tions inside the United States on planning measures 
to minimize the effects of a disruption of services by 
a utility that sells natural gas, water, or electric en- 
ergy to those installations in the event that a disrup- 
tion occurs. 

"(2) Notification. — The Secretary of Defense shall 
provide notification to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] within 30 days after entering into any agreement 
for a facility energy project described in paragraph 
(1)(A) that excludes pursuit of energy security on the 
grounds that Inclusion of energy security is cost pro- 
hibitive. The Secretary shall also provide a cost-bene- 
fit-analysis of the decision. 

"(3) Energy security defined. — In this subsection, 
the term 'energy security' has the meaning given that 
term in paragraph (3) of section 2924 of title 10, United 
States Code, as added by section 2821(a)." 

Deadline for Congressional Notification 

Pub. L. 112-81, div. B, title XXVIII, § 2823(b), Dec. 31, 
2011, 125 Stat. 1692, provided that: "Not later than 180 
days after the date of the enactment of this Act [Dec. 
31, 2011], the Secretary of Defense shall notify the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] of the interim renewable en- 
ergy goal established pursuant to the amendment made 
by subsection (a) [amending this section]." 

Department of Defense To Capture and Track 
Data Generated in Metering Department Facili- 
ties 

Pub. L. 112-81, div. B, title XXVIII, §2827, Dec. 31, 
2011, 125 Stat. 1694, provided that: "The Secretary of 
Defense shall require that the information generated 
by the installation energy meters be captured and 
tracked to determine baseline energy consumption and 
facilitate efforts to reduce energy consumption." 

Training Policy for Department of Defense 
Energy Managers 

Pub. L. 112-81, div. B, title XXVIII, §2829, Dec. 31, 
2011, 125 Stat. 1694, provided that: 

"(a) Establishment of Training Policy. — The Sec- 
retary of Defense shall establish a training policy for 
Department of Defense energy managers designated for 
military installations in order to — 

"(1) improve the knowledge, skills, and abilities of 
energy managers by ensuring understanding of exist- 
ing energy laws, regulations, mandates, contracting 
options, local renewable portfolio standards, current 
renewable energy technology options, energy audit- 
ing, and options to reduce energy consumption: 

"(2) improve consistency among energy managers 
throughout the Department in the performance of 
their responsibilities; 

"(3) create opportunities and forums for energy 
managers to exchange ideas and lessons learned with- 
in each military department, as well as across the 
Department of Defense; and 

"(4) collaborate with the Department of Energy re- 
garding energy manager training. 
"(b) Issuance of Policy. — Not later than 180 days 
after the date of the enactment of this Act [Dec. 31, 
2011], the Secretary of Defense shall issue the training 
policy for Department of Defense energy managers. In 
creating the policy, the Secretary shall consider the 
best practices and certifications available In either the 
military services or In the private sector. 



"(c) Briefing Requirement.— Not later than 180 days 
after the date of the enactment of this Act, the Sec- 
retary of Defense, or designated representatives of the 
Secretary, shall brief the Committees on Armed Serv- 
ices of the Senate and House of Representatives regard- 
ing the details of the energy manager policy." 

Pilot Program on Collaborative Energy Security 

Pub. L. 111-383, div. A, title II, §242, Jan. 7, 2011, 124 
Stat. 4176, provided that: 

"(a) Pilot Program.— The Secretary of Defense, In 
coordination with the Secretary of Energy, may carry 
out a collaborative energy security pilot program in- 
volving one or more partnerships between one military 
installation and one national laboratory, for the pur- 
pose of evaluating and validating secure, salable 
microgrid components and systems for deployment. 

"(b) Selection of Military Installation and Na- 
tional Laboratory.— If the Secretary of Defense car- 
ries out a pilot program under this section, the Sec- 
retary of Defense and the Secretary of Energy shall 
jointly select a military Installation and a national 
laboratory for the purpose of carrying out the pilot 
program. In making such selections, the Secretaries 
shall consider each of the following: 

"(1) A commitment to participate made by a mili- 
tary installation being considered for selection. 

"(2) The findings and recommendations of relevant 
energy security assessments of military installations 
being considered for selection. 

"(3) The availability of renewable energy sources at 
a military installation being considered for selection. 

"(4) Potential synergies between the expertise and 
capabilities of a national laboratory being considered 
for selection and the infrastructure, interests, or 
other energy security needs of a military Installation 
being considered for selection. 

"(5) The effects of any utility tariffs, surcharges, or 
other considerations on the feasibility of enabling 
any excess electricity generated on a military instal- 
lation being considered for selection to be sold or 
otherwise made available to the local community 
near the installation. 

"(c) Program Elements. — A pilot program under this 
section shall be carried out as follows: 

"(1) Under the pilot program, the Secretaries shall 
evaluate and validate the performance of new energy 
technologies that may be incorporated into operating 
environments. 

"(2) The pilot program shall involve collaboration 
with the Office of Electricity Delivery and Energy 
Reliability of the Department of Energy and other of- 
fices and agencies within the Department of Energy, 
as appropriate, and the Environmental Security 
Technical Certification Program of the Department 
of Defense. 

"(3) Under the pilot program, the Secretary of De- 
fense shall investigate opportunities for any excess 
electricity created for the military installation to be 
sold or otherwise made available to the local commu- 
nity near the installation. 

"(4) The Secretary of Defense shall use the results 
of the pilot program as the basis for Informing key 
performance parameters and validating energy com- 
ponents and designs that could be implemented in 
various military installations across the country and 
at forward operating bases. 

"(5) The pilot program shall support the effort of 
the Secretary of Defense to use the military as a test 
bed to demonstrate innovative energy technologies. 
"(d) Implementation and Duration. — If the Sec- 
retary of Defense carries out a pilot program under this 
section, such pilot program shall begin by not later 
than July 1, 2011, and shall be not less than three years 
in duration. 
"(e) Reports.— 

"(1) Initial report. — If the Secretary of Defense 
carries out a pilot program under this section, the 
Secretary shall submit to the appropriate congres- 
sional committees by not later than October 1, 2011, 
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an initial report that provides an update on the im- 
plementation of the pilot program, including an iden- 
tification of the selected military installation and 
national laboratory partner and a description of tech- 
nologies under evaluation. 

"(2) Pinal report. — Not later than 90 days after 
completion of a pilot program under this section, the 
Secretary shall submit to the appropriate congres- 
sional committees a report on the pilot program, in- 
cluding any findings and recommendations of the 
Secretary. 

"(f) Definitions. — For purposes of this section: 

"(1) The term 'appropriate congressional commit- 
tees' means — 

"(A) the Committee on Armed Services, the Com- 
mittee on Energy and Commerce, and the Commit- 
tee on Science and Technology [now Committee on 
Science, Space, and Technology] of the House of 
Representatives; and 

"(B) the Committee on Armed Services, the Com- 
mittee on Energy and Natural Resources, and the 
Committee on Commerce, Science, and Transpor- 
tation of the Senate. 

"(2) The term 'microgrid' means an integrated en- 
ergy system consisting of interconnected loads and 
distributed energy resources (including generators, 
energy storage devices, and smart controls) that can 
operate with the utility grid or in an intentional 
islanding mode. 

"(3) The term 'national laboratory' means — 
"(A) a national laboratory (as defined in section 

2 of the Energy Policy Act of 2005 (42 U.S.C. 15801)); 

or 

"(B) a national security laboratory (as defined in 
section 3281 of the National Nuclear Security Ad- 
ministration Act (50 U.S.C. 2471))." 

Energy Security on Department op Defense 
Installations 

Pub. L. 111-84, div. A, title III, §335, Oct. 28, 2009, 123 
Stat. 2259, provided that: 
"(a) Plan for Energy Security Required. — 

"(1) In general.— Not later than 180 days after the 
date of the enactment of this Act [Oct. 28, 2009], the 
Secretary of Defense shall develop a plan for identify- 
ing and addressing areas in which the electricity 
needed to carry out critical military missions on De- 
partment of Defense installations is vulnerable to 
disruption. 

"(2) Elements. — The plan developed under para- 
graph (1) shall include, at a minimum, the following: 

"(A) An identification of the areas of vulner- 
ability as described in paragraph (1), and an identi- 
fication of priorities in addressing such areas of 
vulnerability. 

"(B) A schedule for the actions to be taken by the 
Department to address such areas of vulnerability. 

"(C) A strategy for working with other public or 
private sector entities to address such areas of vul- 
nerability that are beyond the control of the De- 
partment. 

"(D) An estimate of and consideration for the 
costs to the Department associated with implemen- 
tation of the strategy. 
"(b) Work With Non-Department of Defense Enti- 
ties. — The Secretary of Defense shall work with other 
Federal entities, and with State and local government 
entities, to develop any regulations or other mecha- 
nisms needed to require or encourage actions to address 
areas of vulnerability identified pursuant to the plan 
developed under subsection (a) that are beyond the con- 
trol of the Department of Defense." 

Consideration of Fuel Logistics Support Require- 
ments in Planning, Requirements Development, 
and Acquisition Processes 

Pub. L. 110-417, [div. A], title III, §332, Oct. 14, 2008, 
122 Stat. 4420, as amended by Pub. L. 111-383, div. A, 
title X, § 1075(e)(5), Jan. 7, 2011, 124 Stat. 4374, provided 
that: 



"(a) Planning. — In the case of analyses and force 
planning processes that are used to establish capability 
requirements and inform acquisition decisions, the Sec- 
retary of Defense shall require that analyses and force 
planning processes consider the requirements for, and 
vulnerability of, fuel logistics. 

"(b) Capability Requirements Development Proc- 
ess. — The Secretary of Defense shall develop and imple- 
ment a methodology to enable the implementation of a 
fuel efficiency key performance parameter in the re- 
quirements development process for the modification of 
existing or development of new fuel consuming sys- 
tems. 

"(c) Acquisition Process. — The Secretary of Defense 
shall require that the life-cycle cost analysis for new 
capabilities include the fully burdened cost of fuel dur- 
ing analysis of alternatives and evaluation of alter- 
natives and acquisition program design trades. 

"(d) Implementation Plan. — The Secretary of De- 
fense shall prepare a plan for implementing the re- 
quirements of this section. The plan shall be completed 
not later than 180 days after the date of the enactment 
of this Act [Oct. 14, 2008] and provide for the implemen- 
tation of the requirements by not later than three 
years after the date of the enactment of this Act. 

"(e) Progress Report. — Not later than two years 
after the date of the enactment of this Act [Oct. 14, 
2008], the Secretary of Defense shall submit to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report describing progress 
made to implement the requirements of this section, 
including an assessment of whether the implementa- 
tion plan required by subsection (d) is being carried out 
on schedule. 

"(f) Notification of Compliance. — As soon as prac- 
ticable during the three-year period beginning on the 
date of the enactment of this Act [Oct. 14, 2008], the 
Secretary of Defense shall notify the congressional de- 
fense committees that the Secretary has complied with 
the requirements of this section. If the Secretary is un- 
able to provide the notification, the Secretary shall 
submit to the congressional defense committees at the 
end of the three-year period a report containing — 

"(1) an explanation of the reasons why the require- 
ments, or portions of the requirements, have not been 
implemented; and 

"(2) a revised plan under subsection (d) to complete 
implementation or a rationale regarding why por- 
tions of the requirements cannot or should not be im- 
plemented. 

"(g) Fully Burdened Cost of Fuel Defined. — In this 
section, the term 'fully burdened cost of fuel' means 
the commodity price for fuel plus the total cost of all 
personnel and assets required to move and, when nec- 
essary, protect the fuel from the point at which the 
fuel is received from the commercial supplier to the 
point of use." 

Mitigation of Power Outage Risks for Department 
of Defense Facilities and Activities 

Pub. L. 110-417, [div. A], title III, §335, Oct. 14, 2008, 
122 Stat. 4422, provided that: 

"(a) Risk Assessment.— The Secretary of Defense 
shall conduct a comprehensive technical and oper- 
ational risk assessment of the risks posed to mission 
critical installations, facilities, and activities of the 
Department of Defense by extended power outages re- 
sulting from failure of the commercial electricity sup- 
ply or grid and related infrastructure. 
"(b) Risk Mitigation Plans. — 

"(1) IN general.— The Secretary of Defense shall 
develop integrated prioritized plans to eliminate, re- 
duce, or mitigate significant risks identified in the 
risk assessment under subsection (a). 

"(2) Additional considerations. — In developing the 
risk mitigation plans under paragraph (1), the Sec- 
retary of Defense shall — 

"(A) prioritize the mission critical installations, 
facilities, and activities that are subject to the 
greatest and most urgent risks; and 
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"(B) consider the cost effectiveness of risk miti- 
gation options. 
"(c) Annual Report. — 

"(1) In general. — The Secretary of Defense shall 
submit a report on the efforts of the Department of 
Defense to mitigate the risks described in subsection 
(a) as part of the budget justification materials sub- 
mitted to Congress in support of the Department of 
Defense budget for fiscal year 2010 and each fiscal 
year thereafter (as submitted with the budget of the 
President under section 1105(a) of title 31, United 
States Code). 

"(2) Content. — Each report submitted under para- 
graph (1) shall describe the integrated prioritized 
plans developed under subsection (b) and the progress 
made toward achieving the goals established under 
such subsection." 

Use of Energy Efficient Lighting Fixtures and 
Bulbs in Department of Defense Facilities 

Pub. L. 110-181, div. B, title XXVIII, §2863, Jan. 28, 
2008, 122 Stat. 560, provided that: 

"(a) Construction and Alteration of Buildings. — 
Each building constructed or significantly altered by 
the Secretary of Defense or the Secretary of a military 
department shall be equipped, to the maximum extent 
feasible as determined by the Secretary concerned, 
with lighting fixtures and bulbs that are energy effi- 
cient. 

"(b) Maintenance of Buildings. — Each lighting fix- 
ture or bulb that is replaced in the normal course of 
maintenance of buildings under the jurisdiction of the 
Secretary of Defense or the Secretary of a military de- 
partment shall be replaced, to the maximum extent 
feasible as determined by the Secretary concerned, 
with a lighting fixture or bulb that is energy efficient. 

"(c) Considerations. — In making a determination 
under this section concerning the feasibility of install- 
ing a lighting fixture or bulb that is energy efficient, 
the Secretary of Defense or the Secretary of a military 
department shall consider — 

"(1) the life cycle cost effectiveness of the fixture 

or bulb; 

"(2) the compatibility of the fixture or bulb with 
existing equipment; 

"(3) whether use of the fixture or bulb could result 
in interference with productivity; 

"(4) the aesthetics relating to use of the fixture or 
bulb; and 

"(5) such other factors as the Secretary concerned 
determines appropriate. 

"(d) Energy Star.— A lighting fixture or bulb shall 
be treated as being energy efficient for purposes of this 
section if— 

"(1) the fixture or bulb is certified under the En- 
ergy Star program established by section 324A of the 
Energy Policy and Conservation Act (42 U.S.C. 6294a); 
or 

"(2) the Secretary of Defense or the Secretary of a 

military department has otherwise determined that 

the fixture or bulb is energy efficient. 

"(e) Significant Alterations. — A building shall be 
treated as being significantly altered for purposes of 
subsection (a) if the alteration is subject to congres- 
sional authorization under section 2802 of title 10, 
United States Code. 

"(f) Waiver Authority. — The Secretary of Defense 
may waive the requirements of this section if the Sec- 
retary determines that such a waiver is necessary to 
protect the national security interests of the United 
States. 

"(g) Effective Date. — The requirements of sub- 
sections (a) and (b) shall take effect one year after the 
date of the enactment of this Act [Jan. 28, 2008]." 

Reporting Requirements Relating to Renewable 
Energy Use by Department of Defense To Meet 
Department Electricity Needs 

Pub. L. 110-181, div. B, title XXVIII, §2864, Jan. 28, 
2008, 122 Stat. 561, provided that: 



"(a) Initial Report.— Not later than 120 days after 
the date of the enactment of this Act [Jan. 28, 2008], the 
Under Secretary of Defense for Acquisition, Tech- 
nology, and Logistics shall submit to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives] a report containing the following infor- 
mation: 

"(1) The extent to which energy from renewable en- 
ergy sources is used to meet the electricity needs of 
the Department of Defense, to be stated as a percent- 
age of total facility electricity use for the previous 
fiscal year. 

"(2) The extent to which energy from renewable en- 
ergy sources was procured through alternative fi- 
nancing methods, to be stated as a percentage of 
total renewable energy procurement and as a dollar 
amount for the previous fiscal year. 

"(3) The extent to which energy from renewable en- 
ergy sources was procured through the use of appro- 
priated funds, to be stated as a percentage of total re- 
newable energy procurement and as a dollar amount 
for the previous fiscal year. 

"(4) A graphical illustration of energy use from re- 
newable energy sources by the Department as a per- 
centage of total facility electricity use over time, 
starting no later than fiscal year 2000 and running 
through fiscal year 2025, including projected future 
trends in renewable energy consumption through fis- 
cal year 2025 in order to meet the goals for renewable 
energy set forth in section 2911(e) of title 10, United 
States Code, or other goals, as appropriate. 
"(b) Subsequent Reports. — For fiscal year 2008 and 
each fiscal year thereafter, the information required by 
paragraphs (1) through (4) of subsection (a) shall be in- 
cluded in the Annual Energy Management Report pre- 
pared by the Under Secretary of Defense for Acquisi- 
tion, Technology, and Logistics. 

"(c) Renewable Energy Sources Defined. — In this 
section, the term 'renewable energy sources' has the 
meaning given that term in section 203(b) of the Energy 
Policy Act of 2005 (42 U.S.C. 15852(b))." 

Utilization of Fuel Cells as Back-up Power 
Systems in Department of Defense Operations 

Pub. L. 109-364, div. A, title III, §358, Oct. 17, 2006, 120 
Stat. 2164, provided that: "The Secretary of Defense 
shall consider the utilization of fuel cells as replace- 
ments for current back-up power systems in a variety 
of Department of Defense operations and activities, in- 
cluding in telecommunications networks, perimeter se- 
curity, individual equipment items, and remote facili- 
ties, in order to increase the operational longevity of 
back-up power systems and stand-by power systems in 
such operations and activities." 

Energy Efficiency in Weapons Platforms 

Pub. L. 109-364, div. A, title III, § 360(a), Oct. 17, 2006, 
120 Stat. 2164, provided that: "It shall be the policy of 
the Department of Defense to improve the fuel effi- 
ciency of weapons platforms, consistent with mission 
requirements, in order to — 

"(1) enhance platform performance; 

"(2) reduce the size of the fuel logistics systems; 

"(3) reduce the burden high fuel consumption places 
on agility; 

"(4) reduce operating costs; and 

"(5) dampen the financial impact of volatile oil 
prices." 

Department of Defense Energy Efficiency 
Program 

Pub. L. 107-107, div. A, title III, §317, Dec. 28, 2001, 115 
Stat. 1054, provided that: 

"(a) Sense of Congress.— It is the sense of Congress 
that the Secretary of Defense should work to imple- 
ment fuel efficiency reforms that allow for investment 
decisions based on the true cost of delivered fuel, 
strengthen the linkage between warfighting capability 
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and fuel logistics requirements, provide high-level lead- 
ership encouraging fuel efficiency, target fuel effi- 
ciency improvements through science and technology 
investment, and include fuel efficiency in requirements 
and acquisition processes. 

"(b) Energy Efficiency Program. — The Secretary 
shall carry out a program to significantly improve the 
energy efficiency of facilities of the Department of De- 
fense through 2010. The Secretary shall designate a sen- 
ior official of the Department of Defense to be respon- 
sible for managing the program for the Department and 
a senior official of each military department to be re- 
sponsible for managing the program for such depart- 
ment. 

"(c) Energy Efficiency Goals. — The goal of the en- 
ergy efficiency program shall be to achieve reductions 
in energy consumption by facilities of the Department 
of Defense as follows: 

"(1) In the case of industrial and laboratory facili- 
ties, reductions in the average energy consumption 
per square foot of such facilities, per unit of produc- 
tion or other applicable unit, relative to energy con- 
sumption in 1990 — 

"(A) by 20 percent by 2005; and 
"(B) by 25 percent by 2010. 
"(2) In the case of other facilities, reductions in av- 
erage energy consumption per gross square foot of 
such facilities, relative to energy consumption per 
gross square foot in 1985 — 

"(A) by 30 percent by 2005; and 
"(B) by 35 percent by 2010. 
"(d) Strategies for Improving Energy Effi- 
ciency. — In order to achieve the goals set forth in sub- 
section (c), the Secretary shall, to the maximum extent 
practicable — 

"(1) purchase energy-efficient products, as so des- 
ignated by the Environmental Protection Agency and 
the Department of Energy, and other products that 
are energy-efficient; 

"(2) utilize energy savings performance contracts, 
utility energy-efficiency service contracts, and other 
contracts designed to achieve energy conservation; 

"(3) use life-cycle cost analysis, including assess- 
ment of life-cycle energy costs, in making decisions 
about investments in products, services, construc- 
tion, and other projects; 

"(4) conduct energy efficiency audits for approxi- 
mately 10 percent of all Department of Defense facili- 
ties each year; 

"(5) explore opportunities for energy efficiency in 
industrial facilities for steam systems, boiler oper- 
ation, air compressor systems, industrial processes, 
and fuel switching; and 

"(6) retire inefficient equipment on an accelerated 
basis where replacement results in lower life-cycle 
costs. 

"(e) Reporting Requirements. — Not later than Janu- 
ary 1, 2002, and each January 1 thereafter through 2010, 
the Secretary shall submit to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Represent- 
atives] the report required to be prepared by the Sec- 
retary pursuant to section 303 of Executive Order 13123 
(64 Fed. Reg. 30851; [former] 42 U.S.C. 8251 note) regard- 
ing the progress made toward achieving the energy effi- 
ciency goals of the Department of Defense." 

§2912. Availability and use of energy cost sav- 
ings 

(a) Availability. — An amount of the funds ap- 
propriated to the Department of Defense for a 
fiscal year that is equal to the amount of energy 
cost savings realized by the Department, includ- 
ing financial benefits resulting from shared en- 
ergy savings contracts entered into under sec- 
tion 2913 of this title, shall remain available for 
obligation under subsection (b) until expended, 
without additional authorization or appropria- 
tion. 



(b) Use. — The Secretary of Defense shall pro- 
vide that the amount that remains available for 
obligation under subsection (a) and the funds 
made available under section 2916(b)(2) of this 
title shall be used as follows: 

(1) One-half of the amount shall be used for 
the implementation of additional energy con- 
servation measures at buildings, facilities, or 
installations of the Department of Defense or 
related to vehicles and equipment of the De- 
partment, which are designated, in accordance 
with regulations prescribed by the Secretary 
of Defense, by the head of the department, 
agency, or instrumentality that realized the 
savings referred to in subsection (a). 

(2) One-half of the amount shall be used at 
the installation at which the savings were re- 
alized, as determined by the commanding offi- 
cer of such installation consistent with appli- 
cable law and regulations, for — 

(A) improvements to existing military 
family housing units; 

(B) any unspecified minor construction 
project that will enhance the quality of life 
of personnel; or 

(C) any morale, welfare, or recreation fa- 
cility or service. 

(c) Treatment of Certain Financial Incen- 
tives. — Financial incentives received from gas 
or electric utilities under section 2913 of this 
title shall be credited to an appropriation des- 
ignated by the Secretary of Defense. Amounts so 
credited shall be merged with the appropriation 
to which credited and shall be available for the 
same purposes and the same period as the appro- 
priation with which merged. 

(d) Congressional Notification. — The Sec- 
retary of Defense shall include in the budget 
material submitted to Congress in connection 
with the submission of the budget for a fiscal 
year pursuant to section 1105 of title 31 a sepa- 
rate statement of the amounts available for ob- 
ligation under this section in that fiscal year. 

(Added Pub. L. 109-364, div. B, title XXVIII, 
§ 2851(a)(1), Oct. 17, 2006, 120 Stat. 2491.) 

Transfer of Funds for Energy and Water 
Efficiency in Federal Buildings 

Pub. Li. 109-148, div. A, title VIII, §8054, Dec. 30, 2005, 
119 Stat. 2710, provided that: "Appropriations available 
under the heading 'Operation and Maintenance, De- 
fense-Wide' for the current fiscal year and hereafter for 
increasing energy and water efficiency in Federal 
buildings may, during their period of availability, be 
transferred to other appropriations or funds of the De- 
partment of Defense for projects related to increasing 
energy and water efficiency, to be merged with and to 
be available for the same general purposes, and for the 
same time period, as the appropriation or fund to which 
transferred." 

Similar provisions for specified fiscal years were con- 
tained in the following prior appropriation acts: 

Pub. L. 108-287, title VIII, §8058, Aug. 5, 2004, 118 Stat. 
983. 

Pub. L. 108-87, title VIII, §8058, Sept. 30, 2003, 117 Stat. 
1085. 

Pub. L. 107-248, title VIII, §8059, Oct. 23, 2002, 116 Stat. 
1550. 

Pub. L. 107-117, div. A, title VIII, §8064, Jan. 10, 2002, 
115 Stat. 2261. 

Pub. L. 106-259, title VIII, §8063, Aug. 9, 2000, 114 Stat. 

Pub. L. 106-79, title VIII, §8066, Oct. 25, 1999, 113 Stat. 
1245. 
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Pub. L. 105-262, title VIII, §8066, Oct. 17, 1998, 112 Stat. 
2312 

Pub. L. 105-56, title VIII, §8072, Oct. 8, 1997, 111 Stat. 
1235. 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8081], Sept. 30, 1996, 110 Stat. 3009-71, 3009-104. 

Pub. L. 104-61, title VIII, §8097, Dec. 1, 1995, 109 Stat. 
671. 

Pub. L. 103-139, title VIII, §8149, Nov. 11, 1993, 107 
Stat. 1475. 

§ 2913. Energy savings contracts and activities 

(a) Shared Energy Savings Contracts.— (1) 
The Secretary of Defense shall develop a sim- 
plified method of contracting for shared energy 
savings contract services that will accelerate 
the use of these contracts with respect to mili- 
tary installations and will reduce the adminis- 
trative effort and cost on the part of the Depart- 
ment of Defense as well as the private sector. 

(2) In carrying out paragraph (1), the Sec- 
retary of Defense may — 

(A) request statements of qualifications (as 
prescribed by the Secretary of Defense), in- 
cluding financial and performance informa- 
tion, from firms engaged in providing shared 
energy savings contracting; 

(B) designate from the statements received, 
with an update at least annually, those firms 
that are presumptively qualified to provide 
shared energy savings services; 

(C) select at least three firms from the quali- 
fying list to conduct discussions concerning a 
particular proposed project, including request- 
ing a technical and price proposal from such 
selected firms for such project; and 

(D) select from such firms the most qualified 
firm to provide shared energy savings services 
pursuant to a contractual arrangement that 
the Secretary determines is fair and reason- 
able, taking into account the estimated value 
of the services to be rendered and the scope 
and nature of the project. 

(3) In carrying out paragraph (1), the Sec- 
retary may also provide for the direct negotia- 
tion, by departments, agencies, and instrumen- 
talities of the Department of Defense, of con- 
tracts with shared energy savings contractors 
that have been selected competitively and ap- 
proved by any gas or electric utility serving the 
department, agency, or instrumentality con- 
cerned. 

(b) PARTICIPATION IN GAS OR ELECTRIC UTILITY 

Programs. — The Secretary of Defense shall per- 
mit and encourage each military department, 
Defense Agency, and other instrumentality of 
the Department of Defense to participate in pro- 
grams conducted by any gas or electric utility 
for the management of energy demand or for en- 
ergy conservation. 

(c) Acceptance of Financial Incentive, 
Goods, or Services.— The Secretary of Defense 
may authorize any military installation to ac- 
cept any financial incentive, goods, or services 
generally available from a gas or electric util- 
ity, to adopt technologies and practices that the 
Secretary determines are in the interests of the 
United States and consistent with the energy 
performance goals for the Department of De- 
fense. 

(d) Agreements With Gas or Electric Utili- 
ties. — (1) The Secretary of Defense may author- 



ize the Secretary of a military department hav- 
ing jurisdiction over a military installation to 
enter into agreements with gas or electric utili- 
ties to design and implement cost-effective de- 
mand and conservation incentive programs (in- 
cluding energy management services, facilities 
alterations, and the installation and mainte- 
nance of energy saving devices and technologies 
by the utilities) to address the requirements and 
circumstances of the installation. 

(2) If an agreement under this subsection pro- 
vides for a utility to advance financing costs for 
the design or implementation of a program re- 
ferred to in that paragraph to be repaid by the 
United States, the cost of such advance may be 
recovered by the utility under terms no less fa- 
vorable than those applicable to its most fa- 
vored customer. 

(3) Subject to the availability of appropria- 
tions, repayment of costs advanced under para- 
graph (2) shall be made from funds available to 
a military department for the purchase of util- 
ity services. 

(4) An agreement under this subsection shall 
provide that title to any energy-saving device or 
technology installed at a military installation 
pursuant to the agreement vest in the United 
States. Such title may vest at such time during 
the term of the agreement, or upon expiration of 
the agreement, as determined to be in the best 
interests of the United States. 

(Added and amended Pub. L. 109-364, div. B, title 
XXVIII, §§ 2851(a)(1), 2853, Oct. 17, 2006, 120 Stat. 
2491, 2496; Pub. L. 110-140, title V, § 511(c), Dec. 
19, 2007, 121 Stat. 1658; Pub. L. 110-181, div. B, 
title XXVIII, §2861, Jan. 28, 2008, 122 Stat. 559.) 

Amendments 

2008— Subsec. (e). Pub. L. 110-181, which directed the 
amendment of this section by striking' out subsec. (e), 
could not be executed because subsec. (e) was pre- 
viously repealed by Pub. L. 110-140, § 511(c). See 2007 
Amendment note below. 

2007— Subsec. (e). Pub. L. 110-140 struck out heading 
and text of subsec. (e). Text read as follows: "When a 
decision is made to award an energy savings perform- 
ance contract that contains a clause setting forth a 
cancellation ceiling in excess of $7,000,000, the Sec- 
retary of Defense shall submit to the appropriate com- 
mittees of Congress written notification of the pro- 
posed contract and of the proposed cancellation ceiling 
for the contract. The notification shall include the jus- 
tification for the proposed cancellation ceiling. The 
contract may then be awarded only after the end of the 
30-day period beginning on the date the notification is 
received by such committees or, if earlier, the end of 
the 15-day period beginning on the date on which a 
copy of the notification is provided in an electronic me- 
dium pursuant to section 480 of this title." 

2006— Subsec. (e). Pub. L. 109-364, §2853, added subsec. 
(e). 

Effective Date of 2007 Amendment 

Amendment by Pub. L. 110-140 effective on the date 
that is 1 day after Dec. 19, 2007, see section 1601 of Pub. 
L. 110-140, set out as an Effective Date note under sec- 
tion 1824 of Title 2, The Congress. 

§ 2914. Energy conservation construction 
projects 

(a) Projects Authorized.— The Secretary of 
Defense may carry out a military construction 
project for energy conservation, not previously 
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authorized, using funds appropriated or other- 
wise made available for that purpose. 

(b) Congressional Notification. — When a de- 
cision is made to carry out a project under this 
section, the Secretary of Defense shall notify in 
writing the appropriate committees of Congress 
of that decision. The project may then be car- 
ried out only after the end of the 21-day period 
beginning on the date the notification is re- 
ceived by such committees or, if earlier, the end 
of the 14-day period beginning on the date on 
which a copy of the notification is provided in 
an electronic medium pursuant to section 480 of 
this title. 

(Added Pub. L. 109-364, div. B, title XXVIII, 
§ 2851(a)(1), Oct. 17, 2006, 120 Stat. 2493.) 

§2915. Facilities: use of renewable forms of en- 
ergy and energy efficient products 

(a) Use of Renewable Forms of Energy En- 
couraged. — The Secretary of Defense shall en- 
courage the use of energy systems using solar 
energy or other renewable forms of energy as a 
source of energy for military construction 
projects (including military family housing 
projects) and facility repairs and renovations 
where use of such form of energy is consistent 
with the energy performance goals and energy 
performance master plan for the Department of 
Defense developed under section 2911 of this title 
and supported by the special considerations 
specified in subsection (c) of such section. 

(b) Consideration During Design Phase of 
Projects. — (1) The Secretary concerned shall re- 
quire that the design for the construction, re- 
pair, or renovation of facilities (including fam- 
ily housing and back-up power generation facili- 
ties) requires consideration of energy systems 
using solar energy or other renewable forms of 
energy when use of a renewable form of energy — 

(A) is consistent with the energy perform- 
ance goals and energy performance master 
plan for the Department of Defense developed 
under section 2911 of this title; and 

(B) supported by the special considerations 
specified in subsection (c) of such section. 

(2) The Secretary concerned shall require that 
contracts for construction resulting from such 
design include a requirement that energy sys- 
tems using solar energy or other renewable 
forms of energy be installed if such systems can 
be shown to be cost effective. 

(c) Determination of Cost Effectiveness — 
(1) For the purposes of this section, an energy 
system using solar energy or other renewable 
forms of energy for a facility shall be considered 
to be cost effective if the difference between (A) 
the original investment cost of the energy sys- 
tem for the facility with such a system, and (B) 
the original investment cost of the energy sys- 
tem for the facility without such a system can 
be recovered over the expected life of the facil- 
ity. 

(2) A determination under paragraph (1) con- 
cerning whether a cost-differential can be recov- 
ered over the expected life of a facility shall be 
made using the life-cycle cost methods and pro- 
cedures established pursuant to section 544(a) of 
the National Energy Conservation Policy Act (42 
U.S.C. 8254(a)). 



(d) Exception to Square Feet and Cost Per 
Square Foot Limitations. — In order to equip a 
military construction project (including a mili- 
tary family housing project) with heating equip- 
ment, cooling equipment, or both heating and 
cooling equipment using solar energy or other 
renewable forms of energy or with a passive en- 
ergy system using solar energy or other renew- 
able forms of energy, the Secretary concerned 
may authorize an increase in any otherwise ap- 
plicable limitation with respect to the number 
of square feet or the cost per square foot of the 
project by such amount as may be necessary for 
such purpose. Any such increase under this sub- 
section shall be in addition to any other admin- 
istrative increase in cost per square foot or vari- 
ation in floor area authorized by law. 

(e) Use of Energy Efficient Products in Fa- 
cilities. — (1) The Secretary of Defense shall en- 
sure, to the maximum extent practicable, that 
energy efficient products meeting the require- 
ments of the Department of Defense are used in 
construction, repair, or renovation of facilities 
by or for the Department carried out under 
chapter 169 of this title if such products are 
readily available and their use is consistent 
with the energy performance goals and energy 
performance master plan for the Department de- 
veloped under section 2911 of this title and sup- 
ported by the special considerations specified in 
subsection (c) of such section. 

(2) (A) The Secretary of Defense shall prescribe 
a definition of the term "energy-efficient prod- 
uct" for purposes of this subsection and estab- 
lish and maintain a list of products satisfying 
the definition. The definition and list shall be 
developed in consultation with the Secretary of 
Energy to ensure, to the maximum extent prac- 
ticable, consistency with definitions of the term 
used by other Federal agencies. 

(B) The Secretary shall modify the definition 
and list of energy-efficient products as nec- 
essary to account for emerging or changing 
technologies. 

(C) The list of energy-efficient products shall 
be included as part of the energy performance 
master plan developed pursuant to section 
2911(b)(2) of this title. 

(3) In determining the energy efficiency of 
products, the Secretary shall consider products 
that — 

(A) meet or exceed Energy Star specifica- 
tions; or 

(B) are listed on the Federal Energy Manage- 
ment Program Product Energy Efficiency Rec- 
ommendations product list of the Department 
of Energy. 

(Added Pub. L. 97-214, §2(a), July 12, 1982, 96 
Stat. 166, §2857; amended Pub. L. 97-321, title 
VIII, § 801(b)(1), (2), Oct. 15, 1982, 96 Stat. 1571; 
Pub. L. 98-525, title XIV, §1405(45)(A), Oct. 19, 
1984, 98 Stat. 2625; Pub. L. 101-218, §8(b), Dec. 11, 
1989, 103 Stat. 1868; Pub. L. 101-510, div. B, title 
XXVIII, § 2852(b), Nov. 5, 1990, 104 Stat. 1804; Pub. 
L. 102-25, title VII, § 701(g)(2), Apr. 6, 1991, 105 
Stat. 115; renumbered §2915 and amended Pub. L. 
109-364, div. B, title XXVIII, §§ 2851(b)(1), (3)(A), 
2854, Oct. 17, 2006, 120 Stat. 2494, 2497; Pub. L. 
111-383, div. B, title XXVIII, § 2832(b), Jan. 7, 2011, 
124 Stat. 4468; Pub. L. 112-81, div. B, title 
XXVIII, § 2825(a), Dec. 31, 2011, 125 Stat. 1693.) 
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Amendments 

2011— Pub. L. 111-383, § 2832(b)(4), substituted "Facili- 
ties: use of renewable forms of energy and energy effi- 
cient products" for "New construction: use of renew- 
able forms of energy and energy efficient products" in 
section catchline. 

Subsec. (a). Pub. L. 111-383, § 2832(b)(1), inserted "and 
facility repairs and renovations" after "military fam- 
ily housing projects)" and substituted "energy per- 
formance master plan" for "energy performance plan". 

Subsec. (b)(1). Pub. L. 111-383, § 2832(b)(2), substituted 
"the design for the construction, repair, or renovation 
of facilities (including family housing and back-up 
power generation facilities) requires consideration of 
energy systems using solar energy or other renewable 
forms of energy when use of a renewable form of en- 
ergy — " for "the design of all new facilities (including 
family housing) shall include consideration of energy 
systems using solar energy or other renewable forms of 
energy." and added subpars. (A) and (B). 

Subsec. (e). Pub. L. 111-383, § 2832(b)(3)(A), substituted 
"Use of Energy Efficient Products in Facilities" for 
"Use of Energy Efficiency Products in New Construc- 
tion" in heading. 

Subsec. (e)(1). Pub. L. 111-383, § 2832(b)(3)(B), sub- 
stituted "construction, repair, or renovation of facili- 
ties" for "new facility construction" and "energy per- 
formance master plan" for "energy performance plan". 

Subsec. (e)(2). Pub. L. 112-81 added par. (2) and struck 
out former par. (2), which related to energy efficient 
products and provided examples of technologies, con- 
sistent with the products specified in paragraph (3). 

Pub. L. 111-383, § 2832(b)(3)(D), added par. (2). Former 
par. (2) redesignated (3). 

Subsec. (e)(3). Pub. L. 111-383, § 2832(b)(3)(C), redesig- 
nated par. (2) as (3). 

2006— Pub. L. 109-364, § 2854(b)(1), substituted "New 
construction: use of renewable forms of energy and en- 
ergy efficient products" for "Use of renewable forms of 
energy in new facilities" in section catchline. 

Pub. L. 109-364, § 2851(b)(1), renumbered section 2857 of 
this title as this section. 

Subsec. (a). Pub. L. 109-364, § 2854(b)(2), (3)(A)(i), in- 
serted heading and substituted "is consistent with the 
energy performance goals and energy performance plan 
for the Department of Defense developed under section 
2911 of this title and supported by the special consider- 
ations specified in subsection (c) of such section" for 
"would be practical and economically feasible". 

Subsec. (b). Pub. L. 109-364, § 2854(b)(3), inserted head- 
ing. 

Subsec. (b)(1). Pub. L. 109-364, §2851(b)(3)(A)(ii), 
struck out "in those cases in which use of such forms 
of energy has the potential for reduced energy costs" 
before period at end. 

Subsecs. (c), (d). Pub. L. 109-364, § 2854(b)(4), (5) in- 
serted headings. 

Subsec. (e). Pub. L. 109-364, § 2854(a), added subsec. (e). 

1991— Subsec. (c)(2). Pub. L. 102-25 inserted "(42 U.S.C. 
8254(a))" after "Policy Act". 

1990— Subsec. (c)(2), (3). Pub. L. 101-510 added par. (2) 
and struck out former pars. (2) and (3) which read as 
follows: 

"(2) A determination under paragraph (1) of whether 
a cost-differential can be recovered over the expected 
life of a facility shall be made using accepted life-cycle 
costing procedures and shall include — 

"(A) the use of all capital expenses and all operat- 
ing and maintenance expenses associated with the en- 
ergy system with and without an energy system 
using solar energy or other renewable forms of energy 
over the expected life of the facility or during a pe- 
riod of 25 years, whichever is shorter; 

"(B) the use of fossil fuel costs (and a rate of cost 
growth for fossil fuel costs) as determined by the Sec- 
retary of Defense; and 

"(C) the use of a discount rate of 7 percent per year 
for all expenses of the energy system. 
"(3) For the purpose of any life-cycle cost analysis 
under this subsection, the original investment cost of 



the energy system using solar energy or other renew- 
able forms of energy shall be reduced by 10 percent to 
reflect an allowance for an investment cost credit." 

1989— Subsec. (b)(1). Pub. L. 101-218 substituted "re- 
duced energy costs" for "significant savings of fossil- 
fuel-derived energy". 

1984— Subsec. (b)(1). Pub. L. 98-525 substituted "use of 
such forms of energy has the potential for" for "use of 
solar energy has the potential for". 

1982— Pub. L. 97-321, §801(b)(2), substituted "renew- 
able forms of energy in new facilities" for "solar en- 
ergy systems" in section catchline. 

Subsec. (a). Pub. L. 97-321, § 801(b)(1)(A), substituted 
"energy systems using solar energy or other renewable 
forms of energy" and "such form of energy would" for 
"solar energy systems" and "solar energy would", re- 
spectively. 

Subsec. (b)(1). Pub. L. 97-321, § 801(b)(1)(B), substituted 
"energy systems using solar energy or other renewable 
forms of energy" for "solar energy systems" and di- 
rected that "such form of energy has" be substituted 
for "a solar energy has", but "a solar energy has" did 
not appear in par. (1). See 1984 Amendment note above. 

Subsec. (b)(2). Pub. L. 97-321, §801(b)(l)(B)(i), sub- 
stituted "energy systems using solar energy or other 
renewable forms of energy" for "solar energy systems". 

Subsec. (c). Pub. L. 97-321, §801(b)(l)(C)-(E), sub- 
stituted: in par. (1) "an energy system using solar en- 
ergy or other renewable forms of energy" for "a solar 
energy system" before "for a facility" and in items (A) 
and (B) "such a system" for "a solar energy system"; 
in par. (2)(A) "an energy system using solar energy or 
other renewable forms of energy" for "a solar energy 
system"; and in par. (3) "energy system using solar en- 
ergy or other renewable forms of energy" for "solar en- 
ergy system", respectively. 

Subsec. (d). Pub. L. 97-321, § 801(b)(1)(F), substituted 
"heating equipment, cooling equipment, or both heat- 
ing and cooling equipment using solar energy or other 
renewable forms of energy or with a passive energy en- 
ergy system using solar energy or other renewable 
forms of energy" for "solar heating equipment, solar 
cooling equipment, or both solar heating and solar 
cooling equipment, or with a passive solar energy sys- 
tem". 

Effective Date of 1984 Amendment 

Pub. L. 98-525, title XIV, § 1405(45)(B), Oct. 19, 1984, 98 
Stat. 2625, provided that: "The amendment made by 
subparagraph (A) [amending this section] shall take ef- 
fect as if it had been included in the amendments made 
by section 801 of Public Law 97-321." 

Effective Date 

For effective date and applicability of section, see 
section 12(a) of Pub. L. 97-214, set out as a note under 
section 2801 of this title. 

§2916. Sale of electricity from alternate energy 
and cogeneration production facilities 

(a) The Secretary of a military department 
may sell, contract to sell, or authorize the sale 
by a contractor to a public or private utility 
company of electrical energy generated from al- 
ternate energy or cogeneration type production 
facilities which are under the jurisdiction (or 
produced on land which is under the jurisdic- 
tion) of the Secretary concerned. The sale of 
such energy shall be made under such regula- 
tions, for such periods, and at such prices as the 
Secretary concerned prescribes consistent with 
the Public Utility Regulatory Policies Act of 
1978 (16 U.S.C. 2601 et seq.). 

(b) (1) Proceeds from sales under subsection (a) 
shall be credited to the appropriation account 
currently available to the military department 
concerned for the supply of electrical energy. 
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(2) Subject to the availability of appropria- 
tions for this purpose, proceeds credited under 
paragraph (1) may be used to carry out military 
construction projects under the energy perform- 
ance plan developed by the Secretary of Defense 
under section 2911(b) of this title, including 
minor military construction projects authorized 
under section 2805 of this title that are designed 
to increase energy conservation. 

(c) Before carrying out a military construc- 
tion project described in subsection (b) using 
proceeds from sales under subsection (a), the 
Secretary concerned shall notify Congress in 
writing of the project, the justification for the 
project, and the estimated cost of the project. 
The project may be carried out only after the 
end of the 21-day period beginning on the date 
the notification is received by Congress or, if 
earlier, the end of the 14-day period beginning 
on the date on which a copy of the notification 
is provided in an electronic medium pursuant to 
section 480 of this title. 

(Added Pub. L. 98-407, title VIII, § 810(a), Aug. 28, 
1984, 98 Stat. 1523, §2483; amended Pub. L. 
103-160, div. B, title XXVIII, §2802, Nov. 30, 1993, 
107 Stat. 1884; renumbered §2867, Pub. L. 105-85, 
div. A, title III, § 371(b)(2), Nov. 18, 1997, 111 Stat. 
1705; Pub. L. 108-136, div. A, title X, §1031(a)(49), 
Nov. 24, 2003, 117 Stat. 1602; renumbered §2916 
and amended Pub. L. 109-364, div. B, title 
XXVIII, § 2851(b)(1), (3)(B), Oct. 17, 2006, 120 Stat. 
2494.) 

References in Text 

The Public Utility Regulatory Policies Act of 1978, 
referred to in subsec. (a), is Pub. L. 95-617, Nov. 9, 1978, 
92 Stat. 3117, as amended. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 2601 of Title 16, Conservation, and Tables. 

Amendments 

2006— Pub. L. 109-364, §2851(b)(l), renumbered section 
2867 of this title as this section. 

Subsec. (b)(2). Pub. L. 109-364, § 2851(b)(3)(B), sub- 
stituted "2911(b)" for "2865(a)". 

2003— Subsec. (c). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the end of the 14-day period 
beginning on the date on which a copy of the notifica- 
tion is provided in an electronic medium pursuant to 
section 480 of this title". 

1997— Pub. L. 105-85 renumbered section 2483 of this 
title as this section. 

1993— Subsec. (b). Pub. L. 103-160, § 2802(a), designated 
existing provisions as par. (1) and added par. (2). 

Subsec. (c). Pub. L. 103-160, § 2802(b), added subsec. (c). 

§2917. Development of geothermal energy on 
military lands 

(a) Development Authorized.— The Secretary 
of a military department may develop, or au- 
thorize the development of, any geothermal en- 
ergy resource within lands under the Secretary's 
jurisdiction, including public lands, for the use 
or benefit of the Department of Defense if that 
development is in the public interest, as deter- 
mined by the Secretary concerned, and will not 
deter commercial development and use of other 
portions of such resource if offered for leasing. 

(b) Consideration of Energy Security.— The 
development of a geothermal energy project 
under subsection (a) should include consider- 
ation of energy security in the design and devel- 
opment of the project. 



(Added Pub. L. 97-214, § 6(c)(1), July 12, 1982, 96 
Stat. 172, §2689; renumbered §2917, Pub. L. 
109-364, div. B, title XXVIII, § 2851(b)(1), Oct. 17, 
2006, 120 Stat. 2494; amended Pub. L. 112-81, div. 
B, title XXVIII, § 2822(c), Dec. 31, 2011, 125 Stat. 
1692.) 

Amendments 

2011 — Pub. L. 112-81 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

2006— Pub. L. 109-364 renumbered section 2689 of this 
title as this section. 

Effective Date 

Section effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as a note under section 2801 of this title. 

§ 2918. Fuel sources for heating systems; prohibi- 
tion on converting certain heating facilities 

(a) (1) The Secretary of the military depart- 
ment concerned shall provide that the primary 
fuel source to be used in any new heating system 
constructed on lands under the jurisdiction of 
the military department is the most cost effec- 
tive fuel for that heating system over the life 
cycle of the system. 

(2) The Secretary of Defense shall prescribe 
regulations for the determination of the life- 
cycle cost effectiveness of a fuel for the purposes 
of paragraph (1). 

(b) The Secretary of a military department 
may not convert a heating facility at a United 
States military installation in Europe from a 
coal-fired facility to an oil-fired facility, or to 
any other energy source facility, unless the Sec- 
retary determines that the conversion — 

(1) is required by the government of the 
country in which the facility is located; or 

(2) is cost-effective over the life cycle of the 
facility. 

(Added Pub. L. 97-214, §6(c)(l), July 12, 1982, 96 
Stat. 173, §2690; amended Pub. L. 99-661, div. A, 
title XII, § 1205(a)(1), Nov. 14, 1986, 100 Stat. 3971; 
Pub. L. 105-85, div. A, title X, § 1041(a), Nov. 18, 
1997, 111 Stat. 1885; renumbered §2918, Pub. L. 
109-364, div. B, title XXVIII, § 2851(b)(1), Oct. 17, 
2006, 120 Stat. 2494.) 

Amendments 

2006— Pub. L. 109-364 renumbered section 2690 of this 
title as this section. 

1997— Subsec. (b). Pub. L. 105-85 substituted "unless 
the Secretary determines that the conversion — " for 
"unless the Secretary — " in introductory provisions, 
added pars. (1) and (2), and struck out former pars. (1) 
and (2) which read as follows: 

"(1) determines that the conversion (A) is required by 
the government of the country in which the facility is 
located, or (B) is cost effective over the life cycle of the 
facility; and 

"(2) submits to Congress notification of the proposed 
conversion and a period of 30 days has elapsed following 
the date on which Congress receives the notice." 

1986— Pub. L. 99-661 substituted "Fuel sources for 
heating systems; prohibition on converting certain 
heating facilities" for "Restriction on fuel sources for 
new heating systems" in section catchline and amend- 
ed text generally. Prior to amendment, text read as fol- 
lows: 

"(a) Except as provided in subsection (b), a new heat- 
ing system that requires a heat input rate of fifty mil- 
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lion British thermal units per hour or more and that 
uses oil or gas (or a derivative of oil or gas) as fuel may 
not be constructed on lands under the jurisdiction of a 
military department. 

"(b) The Secretary of the military department con- 
cerned may waive the provisions of subsection (a) in 
rare and unusual cases, but such a waiver may not be- 
come effective until after the Secretary has notified 
the appropriate committees of Congress in writing of 
the waiver. 

"(c) The Secretary of the military department con- 
cerned may not provide service for a new heating sys- 
tem in increments in order to avoid the prohibition 
contained in subsection (a)." 

Effective Date 

Section effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as a note under section 2801 of this title. 

§2919. Department of Defense participation in 
programs for management of energy demand 
or reduction of energy usage during peak pe- 
riods 

(a) Participation in Demand Response or 
Load Management Programs.— The Secretary 
of Defense, the Secretaries of the military de- 
partments, the heads of the Defense Agencies, 
and the heads of other instrumentalities of the 
Department of Defense are authorized to partici- 
pate in demand response programs for the man- 
agement of energy demand or the reduction of 
energy usage during peak periods conducted by 
any of the following parties: 

(1) An electric utility. 

(2) An independent system operator. 

(3) A State agency. 

(4) A third party entity (such as a demand 
response aggregator or curtailment service 
provider) implementing demand response pro- 
grams on behalf of an electric utility, inde- 
pendent system operator, or State agency. 

(b) Treatment of Certain Financial Incen- 
tives. — Financial incentives received from an 
entity specified in subsection (a) shall be — 

(1) received as a cost reduction in the utility 
bill for a facility; or 

(2) deposited into the fund established under 
subsection (c) for use, to the extent provided 
for in an appropriations Act, by the military 
department, Defense Agency, or instrumental- 
ity receiving such financial incentive for en- 
ergy management initiatives. 

(c) Energy Savings Financial Incentives 
Fund. — There is established in the Treasury a 
fund to be known as the "Energy Savings Finan- 
cial Incentives Fund". The Fund shall consist of 
any amount deposited in the Fund pursuant to 
subsection (b)(2) and amounts appropriated or 
otherwise made available to the Fund by law. 

(Added Pub. L. 111-84, div. B, title XXVIII, 
§ 2843(a), Oct. 28, 2009, 123 Stat. 2681.) 

SUBCHAPTER II— ENERGY-RELATED 
PROCUREMENT 

Sec. 

2922. Liquid fuels and natural gas: contracts for 
storage, handling, or distribution. 

2922a. Contracts for energy or fuel for military in- 
stallations. 



Sec. 

2922b. Procurement of energy systems using renew- 
able forms of energy. 

2922c. Procurement of gasohol as motor vehicle fuel. 

2922d. Procurement of fuel derived from coal, oil 
shale, and tar sands. 

2922e. Acquisition of certain fuel sources: authority 
to waive contract procedures; acquisition 
by exchange; sales authority. 

2922f. Preference for energy efficient electric equip- 
ment. 

2922g. Preference for motor vehicles using electric 
or hybrid propulsion systems. 

Amendments 

2009— Pub. L. 111-84, div. B, title XXVIII, § 2844(b), 
Oct. 28, 2009, 123 Stat. 2682, added item 2922g. 

§ 2922. Liquid fuels and natural gas: contracts for 
storage, handling, or distribution 

(a) Authority To Contract. — The Secretary 
of Defense and the Secretary of a military de- 
partment may each contract for storage facili- 
ties for, or the storage, handling, or distribution 
of, liquid fuels or natural gas. 

(b) Period of Contract. — The period of a con- 
tract entered into under subsection (a) may not 
exceed 5 years. However, the contract may pro- 
vide options for the Secretary to renew the con- 
tract for additional periods of not more than 5 
years each, but not for more than a total of 20 
years. 

(c) Option To Purchase Facility. — A contract 
under this section may contain an option for the 
purchase by the United States of the facility 
covered by the contract at the expiration or ter- 
mination of the contract, without regard to sub- 
sections (a) and (b) of section 3324 of title 31, and 
before approval of title to the underlying land 
by the Attorney General. 

(Added Pub. L. 85-861, §1(46), Sept. 2, 1958, 72 
Stat. 1457, §2388; amended Pub. L. 97-214, 
§ 10(a)(3), July 12, 1982, 96 Stat. 175; Pub. L. 
97-258, § 3(b)(6), Sept. 13, 1982, 96 Stat. 1063; Pub. 
L. 97-295, §1(27), Oct. 12, 1982, 96 Stat. 1291; Pub. 
L. 98-525, title XIV, §1405(56)(A), Oct. 19, 1984, 98 
Stat. 2626; Pub. L. 101-510, div. A, title XIII, 
§ 1322(a)(6), Nov. 5, 1990, 104 Stat. 1671; Pub. L. 
103-160, div. A, title VIII, §825, Nov. 30, 1993, 107 
Stat. 1711; Pub. L. 103-355, title III, §3064, Oct. 13, 
1994, 108 Stat. 3337; renumbered §2922, Pub. L. 
109-364, div. B, title XXVIII, § 2851(b)(2), Oct. 17, 
2006, 120 Stat. 2494.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2388(a) 
2388(b) 
2388(c) 

2388(d) 


50:98i (1st sentence). 

50:98i (2d sentence). 

50:981 (less 1st and 2d sen- 
tences and proviso of 
last sentence). 

50:98i (proviso of last 
sentence). 


Aug. 3, 1956. ch. 939. §416. 
70 Stat. 1018. 



In subsection (b), the words "section applies only" 
are substituted for the words "authority is limited". 
The word "standards" is substituted for the word "cri- 
teria". 

In subsection (c), the words "A contract under this 
section" are substituted for the words "Such con- 
tracts". The last 33 words are substituted for 50:98i (28 
words before proviso of last sentence). 
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1982 Act 

In 10:2388(c), the title 31 citation is substituted on au- 
thority of Pub. L. 97-258, §4(b), Sept. 13, 1982, 96 Stat. 
1067, the first section of which enacted title 31. 

Amendments 

2006— Pub. L. 109-364 renumbered section 2388 of this 
title as this section. 

1994— Subsec. (a). Pub. L. 103-355 substituted "liquid 
fuels or natural gas" for "liquid fuels and natural gas". 

1993— Pub. L. 103-160, §825(b), substituted "Liquid 
fuels and natural gas: contracts for storage, handling, 
or distribution" for "Liquid fuels: contracts for stor- 
age, handling, and distribution" as section catchline. 

Subsecs. (a), (b). Pub. L. 103-160, § 825(a)(1), added sub- 
sees, (a) and (b) and struck out former subsecs. (a) and 
(b) which read as follows: 

"(a) The Secretary of a military department may 
contract for the storage, handling, and distribution of 
liquid fuels for periods of not more than five years, 
with options to renew for additional periods of not 
more than five years each, but not for more than a 
total of 20 years. 

"(b) This section applies only to facilities that con- 
form to standards prescribed by the Secretary of De- 
fense for protection, including dispersal, and that are 
in a program approved by the Secretary of Defense for 
the protection of petroleum facilities." 

Subsec. (c). Pub. L. 103-160, § 825(a)(2), inserted head- 
ing. 

1990 — Subsec. (d). Pub. L. 101-510 struck out subsec. 
(d) which read as follows: "The Secretary concerned 
shall report to the Committees on Armed Services of 
the Senate and the House of Representatives the terms 
of the contracts made under this section and the names 
of the contractors. The reports shall be made at such 
times and in such form as may be agreed upon by the 
Secretary and those Committees." 

1984 — Subsec. (c). Pub. L. 98-525 substituted "sub- 
sections (a) and (b) of section 3324" for "section 3324(a) 
and (b)". 

1982— Subsec. (c). Pub. L. 97-295, §1(27), substituted 
"section 3324(a) and (b) of title 31" for "section 3648 of 
the Revised Statutes (31 U.S.C. 529)", clarifying the am- 
biguity created by previous amendments by Pub. L. 
97-214 and Pub. L. 97-258. 

Pub. L. 97-258, § 3(b)(6), directed the substitution of 
"section 3324(a) and (b) of title 31" for "section 529 of 
title 31", which could not be executed in view of prior 
substitution of language by Pub. L. 97-214. 

Pub. L. 97-214, § 10(a)(3), substituted "section 3648 of 
the Revised Statutes (31 U.S.C. 529)" for "section 
4774(d) or 9774(d) of this title, section 529 of title 31, or 
section 259 or 267 of title 40,". 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

Purchases of Gasohol as Fuel foe Motor Vehicles 

Pub. L. 96-107, title VIII, §815, Nov. 9, 1979, 93 Stat. 
817, which had authorized the Secretary of Defense to 
buy domestically produced alcohol and gasohol for use 
as fuel in Department of Defense motor vehicles, was 
repealed and reenacted as section 2398 (now 2922c) of 
this title by Pub. L. 97-295, §§1(29)(A), 6(b), Oct. 12, 1982, 
96 Stat. 1293, 1315. 

§ 2922a. Contracts for energy or fuel for military 
installations 

(a) Subject to subsection (b), the Secretary of 
a military department may enter into contracts 
for periods of up to 30 years — 



(1) under section 2917 of this title; and 

(2) for the provision and operation of energy 
production facilities on real property under 
the Secretary's jurisdiction or on private 
property and the purchase of energy produced 
from such facilities. 

(b) A contract may be made under subsection 
(a) only after the approval of the proposed con- 
tract by the Secretary of Defense. 

(c) The costs of contracts under this section 
for any year may be paid from annual appropria- 
tions for that year. 

(Added Pub. L. 97-214, § 6(a)(1), July 12, 1982, 96 
Stat. 171, §2394; amended Pub. L. 97-321, title 
VIII, § 805(b)(3), Oct. 15, 1982, 96 Stat. 1573; Pub. 
L. 100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; 
Pub. L. 101-510, div. A, title XIII, §1301(12), Nov. 
5, 1990, 104 Stat. 1668; renumbered § 2922a and 
amended Pub. L. 109-364, div. B, title XXVIII, 
§ 2851(b)(2), (3)(C), Oct. 17, 2006, 120 Stat. 2494.) 

Amendments 

2006— Pub. L. 109-364, § 2851(b)(2), renumbered section 
2394 of this title as this section. 

Subsec. (a)(1). Pub. L. 109-364, § 2851(b)(3)(C), sub- 
stituted "section 2917" for "section 2689". 

1990— Subsec. (b). Pub. L. 101-510 substituted "only 
after the approval of the proposed contract by the Sec- 
retary of Defense" for "only — 

"(1) after the approval of the proposed contract by 
the Secretary of Defense; and 

"(2) after the Committees on Armed Services and 
on Appropriations of the Senate and House of Rep- 
resentatives have been notified of the terms of the 
proposed contract, including the dollar amount of the 
contract and the amount of energy or fuel to be deliv- 
ered to the Government under the contract". 
1987— Subsec. (c). Pub. L. 100-26, which directed that 
"The term" be inserted in each paragraph after the 
paragraph designation and the first word after the first 
quotation marks in each paragraph be revised so that 
the initial letter of such word is lowercase, could not be 
executed because subsec. (c) contained no paragraphs 
and no quoted words. The probable intent of Congress 
was to amend section 2393(c) of this title. 

1982— Subsec. (a). Pub. L. 97-321, § 805(b)(3)(A), sub- 
stituted "subsection (b)" for "subsection (c)". 

Subsecs. (c), (d). Pub. L. 97-321, § 805(b)(3)(B), redesig- 
nated subsec. (d) as (c). 

Effective Date 

Section effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as a note under section 2801 of this title. 

§ 2922b. Procurement of energy systems using re- 
newable forms of energy 

(a) In procuring energy systems the Secretary 
of a military department shall procure systems 
that use solar energy or other renewable forms 
of energy whenever the Secretary determines 
that such procurement is possible, suited to sup- 
plying the energy needs of the military depart- 
ment under the jurisdiction of the Secretary, 
consistent with the energy performance goals 
and energy performance plan for the Depart- 
ment of Defense developed under section 2911 of 
this title, and supported by the special consider- 
ations specified in subsection (c) of such section. 

(b) The Secretary of Defense shall from time 
to time study uses for solar energy and other re- 
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newable forms of energy to determine what uses 
of such forms of energy may be reliable in sup- 
plying the energy needs of the Department of 
Defense. The Secretary of Defense, based upon 
the results of such studies, shall from time to 
time issue policy guidelines to be followed by 
the Secretaries of the military departments in 
carrying out subsection (a) and section 2915 of 
this title. 

(Added Pub. L. 97-321, title VIII, § 801(a)(1), Oct. 
15, 1982, 96 Stat. 1569, § 2394a; amended Pub. L. 
98-525, title XIV, §1405(36), Oct. 19, 1984, 98 Stat. 
2624; Pub. L. 101-510, div. A, title XIII, 
§ 1322(a)(7), div. B, title XXVIII, § 2852(a), Nov. 5, 
1990, 104 Stat. 1671, 1804; Pub. L. 102-25, title VII, 
§ 701(g)(2), Apr. 6, 1991, 105 Stat. 115; renumbered 
§ 2922b and amended Pub. L. 109-364, div. B, title 
XXVIII, § 2851(b)(2), (3)(D), Oct. 17, 2006, 120 Stat. 
2494, 2495.) 

Amendments 

2006— Pub. L. 109-364, §2851(b)(2), renumbered section 
2394a of this title as this section. 

Subsec. (a). Pub. L. 109-364, §2851(b)(3)(D)(i), sub- 
stituted "possible, suited" for "possible and will be 
cost effective, reliable, and otherwise suited" and "the 
jurisdiction of the Secretary, consistent with the en- 
ergy performance goals and energy performance plan 
for the Department of Defense developed under section 
2911 of this title, and supported by the special consider- 
ations specified in subsection (c) of such section" for 
"his jurisdiction". 

Subsec. (b). Pub. L. 109-364, §2851(b)(3)(D)(ii), struck 
out "cost effective and" before "reliable" and sub- 
stituted "2915" for "2857". 

Subsec. (c). Pub. L. 109-364, §2851(b)(3)(D)(iii), struck 
out subsec. (c) which read as follows: 

"(c)(1) For the purposes of this section, an energy 
system using solar energy or other renewable forms of 
energy shall be considered to be cost effective if the dif- 
ference between (A) the original investment cost of the 
energy system using such a form of energy, and (B) the 
original investment cost of the energy system not 
using such a form of energy can be recovered over the 
expected life of the system. 

"(2) A determination under paragraph (1) concerning 
whether a cost-differential can be recovered over the 
expected life of a system shall be made using the life- 
cycle cost methods and procedures established pursu- 
ant to section 544(a) of the National Energy Conserva- 
tion Policy Act (42 U.S.C. 8254(a))." 

1991— Subsec. (c)(2). Pub. L. 102-25 Inserted "(42 U.S.C. 
8254(a))" after "Policy Act". 

1990— Subsec. (b). Pub. L. 101-510, § 1322(a)(7), struck 
out "(1)" after "(b)" and struck out par. (2) which read 
as follows: "The Secretary of Defense shall submit to 
the Committees on Armed Services of the Senate and 
House of Representatives not less often than every two 
years a report on the studies conducted pursuant to 
paragraph (1). Each such report shall Include any find- 
ings of the Secretary with respect to the use of solar 
energy and other renewable forms of energy In supply- 
ing the energy needs of the Department of Defense and 
any recommendations of the Secretary for changes in 
law that may be appropriate in light of such studies." 

Subsec. (c)(2), (3). Pub. L. 101-510, § 2852(a), added par. 
(2) and struck out former pars. (2) and (3) which read as 
follows: 

"(2) A determination under paragraph (1) of whether 
a cost-differential can be recovered over the expected 
life of a system shall be made using accepted life-cycle 
costing procedures and shall Include — 

"(A) the use of all capital expenses and all operat- 
ing and maintenance expenses associated with the en- 
ergy system using solar energy or other renewable 
forms of energy, and not using such a form of energy, 
over the expected life of the system or during a pe- 
riod of 25 years, whichever is shorter; 



"(B) the use of fossil fuel costs (and a rate of cost 
growth for fossil fuel costs) as determined by the Sec- 
retary of Defense; and 

"(C) the use of a discount rate of 7 percent per year 
for all expenses of the energy system. 
"(3) For the purpose of any life-cycle cost analysis 
under this subsection, the original investment cost of 
the energy system using solar energy or other renew- 
able forms of energy shall be reduced by 10 percent to 
reflect an allowance for an Investment cost credit." 

1984 — Pub. L. 98-525 substituted "using" for "powered 
by" in section catchllne. 

Submission Date for First Report 

Section 801(a)(3) of Pub. L. 97-321 required the first 
report under subsec. (b)(2) of this section to be submit- 
ted not later than two years after Oct. 15, 1982. 

§ 2922c. Procurement of gasohol as motor vehicle 
fuel 

(a) Other Federal Fuel Procurements.— 
Consistent with the vehicle management prac- 
tices prescribed by the heads of affected depart- 
ments and agencies of the Federal Government 
and consistent with Executive Order Number 
12261, whenever the Secretary of Defense enters 
into a contract for the procurement of unleaded 
gasoline that is subject to tax under section 4081 
of the Internal Revenue Code of 1986 for motor 
vehicles of a department or agency of the Fed- 
eral Government other than the Department of 
Defense, the Secretary shall buy alcohol-gaso- 
line blends containing at least 10 percent domes- 
tically produced alcohol in any case in which 
the price of such fuel is the same as, or lower 
than, the price of unleaded gasoline. 

(b) Solicitations. — Whenever the Secretary is- 
sues a solicitation for bids to procure unleaded 
gasoline under subsection (a), the Secretary 
shall expressly include in such solicitation a re- 
quest for bids on alcohol-gasoline blends con- 
taining at least 10 percent domestically pro- 
duced alcohol. 

(Added Pub. L. 97-295, §1(29)(A), Oct. 12, 1982, 96 
Stat. 1293, §2398; amended Pub. L. 102-190, div. A, 
title VIII, § 841(a), Dec. 5, 1991, 105 Stat. 1448; 
Pub. L. 104-106, div. A, title X, § 1061(h), Feb. 10, 
1996, 110 Stat. 443; renumbered § 2922c, Pub. L. 
109-364, div. B, title XXVIII, § 2851(b)(2), Oct. 17, 
2006, 120 Stat. 2494.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2398 


10:2388 (note). 


Nov. 9. 1979. Pub. L. 






96-107, §815, 93 Stat. 






817. 



The word "prescribed" is substituted for "deter- 
mined" because it is more appropriate. The word "Sec- 
retary" is substituted for "Department of Defense" be- 
cause the responsibility is in the head of the agency. 
The word "shall" is substituted for "is authorized and 
directed" for clarity. 

References in Text 

Executive Order Number 12661, referred to in subsec. 
(a), is set out under section 8871 of Title 42, The Public 
Health and Welfare. 

Section 4081 of the Internal Revenue Code of 1986, re- 
ferred to in subsec. (a), is classified to section 4081 of 
Title 26, Internal Revenue Code. 

Amendments 

2006— Pub. Li. 109-364 renumbered section 2398 of this 
title as this section. 
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1996— Subsec. (a). Pub. L. 104-106, § 1061(h)(1), (2)(A), 
redesignated subsec. (b) as (a) and struck out former 
subsec. (a) which read as follows: "DOD Motor Vehi- 
cles. — To the maximum extent feasible and consistent 
with overall defense needs and vehicle management 
practices prescribed by the Secretary of Defense, the 
Secretary shall make contracts, by competitive bid and 
subject to appropriations, to purchase domestically 
produced alcohol or alcohol-gasoline blends containing 
at least 10 percent domestically produced alcohol for 
use in motor vehicles owned or operated by the Depart- 
ment of Defense." 

Subsec. (b). Pub. L. 104-106, § 1061(h)(2), redesignated 
subsec. (c) as (b) and substituted "subsection (a)" for 
"subsection (b)". Former subsec. (b) redesignated (a). 

Subsec. (c). Pub. L. 104-106, § 1061(h)(2)(A), redesig- 
nated subsec. (c) as (b). 

1991 — Pub. L. 102-190 designated existing provisions as 
subsec. (a), inserted heading, and added subsecs. (b) and 
(c). 

Effective Date of 1991 Amendment 

Pub. L. 102-190, div. A, title VIII, § 841(b), Dec. 5, 1991, 
105 Stat. 1448, provided that: "Section 2398(b) [now 
2922c(a)] of title 10, United States Code, as added by 
subsection (a), shall apply with respect to contracts 
awarded pursuant to solicitations issued after the expi- 
ration of the 180-day period beginning on the date of 
the enactment of this Act [Dec. 5, 1991]." 

§2922d. Procurement of fuel derived from coal, 
oil shale, and tar sands 

(a) Use op Fuel to Meet Department of De- 
fense Needs. — The Secretary of Defense shall 
develop a strategy to use fuel produced, in whole 
or in part, from coal, oil shale, and tar sands (re- 
ferred to in this section as a "covered fuel") 
that are extracted by either mining or in-situ 
methods and refined or otherwise processed in 
the United States in order to assist in meeting 
the fuel requirements of the Department of De- 
fense when the Secretary determines that it is 
in the national interest. 

(b) Authority to Procure. — The Secretary of 
Defense may enter into one or more contracts or 
other agreements (that meet the requirements 
of this section) to procure a covered fuel to meet 
one or more fuel requirements of the Depart- 
ment of Defense. 

(c) Clean Fuel Requirements. — A covered 
fuel may be procured under subsection (b) only 
if the covered fuel meets such standards for 
clean fuel produced from domestic sources as 
the Secretary of Defense shall establish for pur- 
poses of this section in consultation with the 
Department of Energy. 

(d) Multiyear Contract Authority. — Subject 
to applicable provisions of law, any contract or 
other agreement for the procurement of covered 
fuel under subsection (b) may be for one or more 
years at the election of the Secretary of De- 
fense. 

(e) Fuel Source Analysis. — In order to facili- 
tate the procurement by the Department of De- 
fense of covered fuel under subsection (b), the 
Secretary of Defense may carry out a compre- 
hensive assessment of current and potential lo- 
cations in the United States for the supply of 
covered fuel to the Department. 

(Added Pub. L. 109-58, title III, §369(q)(l), Aug. 8, 
2005, 119 Stat. 733, § 2398a; renumbered §2922d, 
Pub. L. 109-364, div. B, title XXVIII, § 2851(b)(2), 
Oct. 17, 2006, 120 Stat. 2494; Pub. L. 111-383, div. 



A, title X, §1075(b)(48), Jan. 7, 2011, 124 Stat. 
4371.) 

Amendments 

2011— Subsecs. (b), (d). Pub. L. 111-383 substituted 
"one or more" for "1 or more" wherever appearing. 

2006— Pub. L. 109-364 renumbered section 2398a of this 
title as this section. 

§2922e. Acquisition of certain fuel sources: au- 
thority to waive contract procedures; acqui- 
sition by exchange; sales authority 

(a) Waiver Authority. — The Secretary of De- 
fense may, for any purchase of a defined fuel 
source, waive the application of any provision of 
law prescribing procedures to be followed in the 
formation of contracts, prescribing terms and 
conditions to be included in contracts, or regu- 
lating the performance of contracts if the Sec- 
retary determines — 

(1) that market conditions for the defined 
fuel source have adversely affected (or will in 
the near future adversely affect) the acquisi- 
tion of that defined fuel source by the Depart- 
ment of Defense; and 

(2) the waiver will expedite or facilitate the 
acquisition of that defined fuel source for Gov- 
ernment needs. 

(b) Scope of Waiver. — A waiver under sub- 
section (a) may be made with respect to a par- 
ticular contract or with respect to classes of 
contracts. Such a waiver that is applicable to a 
contract for the purchase of a defined fuel 
source may also be made applicable to a sub- 
contract under that contract. 

(c) Exchange Authority.— The Secretary of 
Defense may acquire a defined fuel source or 
services related to a defined fuel source by ex- 
change of a defined fuel source or services relat- 
ed to a defined fuel source. 

(d) Authority To Sell. — The Secretary of De- 
fense may sell a defined fuel source of the De- 
partment of Defense if the Secretary determines 
that the sale would be in the public interest. 
The proceeds of such a sale shall be credited to 
appropriations of the Department of Defense for 
the acquisition of a defined fuel source or serv- 
ices related to a defined fuel source. Amounts so 
credited shall be available for obligation for the 
same period as the appropriations to which the 
amounts are credited. 

(Added Pub. L. 98-525, title XII, § 1234(a), Oct. 19, 
1984, 98 Stat. 2604, §2404; amended Pub. L. 100-26, 
§7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub. L. 
101-510, div. A, title XIII, § 1322(a)(8), Nov. 5, 1990, 
104 Stat. 1671; Pub. L. 103-160, div. A, title VIII, 
§826, Nov. 30, 1993, 107 Stat. 1711; Pub. L. 106-65, 
div. A, title VIII, § 803(a), (b)(1), Oct. 5, 1999, 113 
Stat. 703; renumbered §2922e, Pub. L. 109-364, 
div. B, title XXVIII, § 2851(b)(2), Oct. 17, 2006, 120 
Stat. 2494; Pub. L. 112-81, div. B, title XXVIII, 
§ 2821(b)(2), Dec. 31, 2011, 125 Stat. 1691.) 

Amendments 

2011— Subsecs. (e), (f). Pub. L. 112-81 struck out sub- 
secs. (e) and (f), which, respectively, defined "petro- 
leum" and "defined fuel source". 

2006— Pub. L. 109-364 renumbered section 2404 of this 
title as this section. 

1999— Pub. L. 106-65, § 803(b)(1), substituted "Acquisi- 
tion of certain fuel sources" for "Acquisition of petro- 
leum and natural gas" in section catchline. 
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Subsec. (a). Pub. L. 106-65, § 803(a)(1), substituted "a 
defined fuel source" for "petroleum or natural gas" in 
introductory provisions, "market conditions for the de- 
fined fuel source" for "petroleum market conditions or 
natural gas market conditions, as the case may be," 
and "acquisition of that defined fuel source" for "ac- 
quisition of petroleum or acquisition of natural gas, re- 
spectively," in par. (1), and "that defined fuel source" 
for "petroleum or natural gas, as the case may be," in 
par. (2). 

Subsec. (b). Pub. L. 106-65, § 803(a)(2), substituted "a 
defined fuel source" for "petroleum or natural gas" in 
second sentence. 

Subsec. (c). Pub. L. 106-65, § 803(a)(3), which directed 
the substitution of "a defined fuel source or services re- 
lated to a defined fuel source by exchange of a defined 
fuel source or services related to a defined fuel source." 
for "'petroleum' and all that follows through the pe- 
riod", was executed by substituting the material for 
"petroleum, petroleum-related services, natural gas, or 
natural gas-related services by exchange of petroleum, 
petroleum-related services, natural gas, or natural gas- 
related services." to reflect the probable intent of Con- 
gress. 

Subsec. (d). Pub. L. 106-65, §803(a)(4), substituted "a 
defined fuel source" for "petroleum or natural gas" in 
first sentence and "a defined fuel source or services re- 
lated to a defined fuel source." for "petroleum, petro- 
leum-related services, natural gas, or natural gas-relat- 
ed services." in second sentence. 

Subsec. (f). Pub. L. 106-65, § 803(a)(5), added subsec. (f). 

1993— Pub. L. 103-160, § 826(d)(2), substituted "petro- 
leum and natural gas: authority to waive contract pro- 
cedures; acquisition by exchange; sales authority" for 
"petroleum: authority to waive contract procedures" 
as section catchline. 

Subsec. (a). Pub. L. 103-160, § 826(a)(1), (d)(1)(A), in- 
serted heading, inserted "or natural gas" after "petro- 
leum" in introductory provisions, inserted "or natural 
gas market conditions, as the case may be," after "pe- 
troleum market conditions" and "or acquisition of nat- 
ural gas, respectively," after "acquisition of petro- 
leum" in par. (1), and inserted "or natural gas, as the 
case may be," after "petroleum" in par. (2). 

Subsec. (b). Pub. L. 103-160, § 826(a)(2), (d)(1)(B), in- 
serted heading and inserted "or natural gas" after "pe- 
troleum" in second sentence. 

Subsec. (c). Pub. L. 103-160, § 826(b), amended subsec. 

(c) generally. Prior to amendment, subsec. (c) read as 
follows: "The Secretary of Defense may acquire petro- 
leum by exchange of petroleum or petroleum deriva- 
tives." 

Subsec. (d). Pub. L. 103-160, § 826(c)(2), added subsec. 

(d) . Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 103-160, § 826(c)(1), (d)(1)(C), redes- 
ignated subsec. (d) as (e) and inserted heading. 

1990— Subsecs. (d), (e). Pub. L. 101-510 redesignated 
subsec. (e) as (d) and struck out former subsec. (d) 
which read as follows: "The Secretary of Defense shall 
notify the Congress within 10 days of the date on which 
any waiver is made under this section and of the rea- 
sons for the necessity of exercising such waiver." 

1987— Subsec. (e). Pub. L. 100-26 inserted "the term" 
after "In this section,". 

§2922f. Preference for energy efficient electric 
equipment 

(a) In establishing a new requirement for elec- 
tric equipment referred to in subsection (b) and 
in procuring electric equipment referred to in 
that subsection, the Secretary of a military de- 
partment or the head of a Defense Agency, as 
the case may be, shall provide a preference for 
the procurement of the most energy efficient 
electric equipment available that meets the re- 
quirement or the need for the procurement, if 
providing such a preference is consistent with 
the energy performance goals and energy per- 



formance plan for the Department of Defense de- 
veloped under section 2911 of this title and sup- 
ported by the special considerations specified in 
subsection (c) of such section. 

(b) Subsection (a) applies to the following 
electric equipment: 

(1) Electric lamps. 

(2) Electric ballasts. 

(3) Electric motors. 

(4) Electric refrigeration equipment. 

(Added Pub. L. 102-484, div. A, title III, 
§ 384(a)(1)(A), Oct. 23, 1992, 106 Stat. 2392, § 2410c; 
renumbered §2922f and amended Pub. L. 109-364, 
div. B, title XXVIII, § 2851(b)(2), (3)(E), Oct. 17, 
2006, 120 Stat. 2494, 2495.) 

Amendments 

2006— Pub. L. 109-364, § 2851(b)(2), renumbered section 
2410c of this title as this section. 

Subsec. (a). Pub. L. 109-364, § 2851(b)(3)(E), substituted 
"In" for "When cost effective, in" and "if providing 
such a preference is consistent with the energy per- 
formance goals and energy performance plan for the 
Department of Defense developed under section 2911 of 
this title and supported by the special considerations 
specified in subsection (c) of such section" for "as the 
case may be". 

Effective Date of 1992 Amendment 

Pub. L. 102-484, div. A, title III, § 384(a)(2), Oct. 23, 
1992, 106 Stat. 2393, provided that: "The amendments 
made by paragraph (1) [enacting this section] shall 
apply to procurements for which solicitations are is- 
sued on or after the date that is 120 days after the date 
of the enactment of this Act [Oct. 23, 1992]." 

Electric Lighting and Refrigeration Equipment 
Demonstration Programs 

Pub. L. 102-484, div. A, title III, §384(b)-(d), Oct. 23, 
1992, 106 Stat. 2393, provided that: 

"(b) Electric Lighting Demonstration Program. — 
(1) The Secretary of Defense shall conduct a dem- 
onstration program for using energy efficient electric 
lighting equipment. 

"(2) The Secretary shall designate 50 facilities owned 
or leased by the Department of Defense for participa- 
tion in the demonstration program under this sub- 
section. 

"(3) The head of each facility designated pursuant to 
paragraph (2) and the Director of the Defense Logistics 
Agency shall jointly audit the electric lighting equip- 
ment at the facility in order — 

"(A) to identify any potential improvements that 

would increase the energy efficiency of electric light- 
ing at that facility; and 
"(B) to determine the costs of, and the savings that 

would result from, such improvements. 

"(4) Except as provided in subsection (d)(4), on the 
basis of the results of the audit the head of the facility 
shall promptly convert to the use of electric lighting 
equipment at the facility that is more energy efficient 
than the existing electric lighting equipment to the ex- 
tent that the conversion is cost effective. 

"(5) Energy efficient electric lighting equipment used 
under the demonstration program may include com- 
pact fluorescent lamps, energy efficient electric bal- 
lasts and fixtures, and other energy efficient electric 
lighting equipment. 

"(c) Refrigeration Equipment Demonstration Pro- 
gram. — (1) The Secretary of Defense shall conduct a 
demonstration program for using energy efficient re- 
frigeration equipment. 

"(2) The Secretary shall designate 50 facilities owned 
or operated by the Department of Defense for participa- 
tion in the demonstration program under this sub- 
section. 

"(3) The head of each facility designated pursuant to 
paragraph (2) and the Director of the Defense Logistics 
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Agency shall jointly audit the refrigeration equipment 
at the facility in order — 

"(A) to identify any potential Improvements that 
would increase the energy efficiency of the refrigera- 
tion equipment at that facility; and 

"(B) to determine the costs of, and the savings that 
would result from, such improvements. 
"(4) Except as provided in subsection (d)(4), on the 
basis of the results of the audit the head of the facility 
shall promptly convert to the use of refrigeration 
equipment at the facility that is more energy efficient 
than the existing refrigeration equipment to the extent 
that the conversion is cost effective. 

"(d) General Provisions for Demonstration Pro- 
grams. — (1) The Secretary of Defense shall make the 
designations under subsections (b)(2) and (c)(2) not 
later than 180 days after the date of the enactment of 
this Act [Oct. 23, 1992]. 

"(2) The Secretary of Defense may designate a facil- 
ity described in subsections (b)(2) and (c)(2) for partici- 
pation in the demonstration program under subsection 

(b) and the demonstration program under subsection 

(c) . 

"(3) The audits required by subsections (b)(3) and 
(c)(3) shall be completed not later than January 1, 1994. 

"(4) The head of a facility may not carry out a con- 
version described in subsection (b)(4) or (c)(4) if the 
conversion prevents the head of the facility from carry- 
ing out other improvements relating to energy effi- 
ciency that are more cost effective than that conver- 
sion." 

§ 2922g. Preference for motor vehicles using elec- 
tric or hybrid propulsion systems 

(a) Preference. — In leasing or procuring 
motor vehicles for use by a military department 
or Defense Agency, the Secretary of the mili- 
tary department or the head of the Defense 
Agency shall provide a preference for the lease 
or procurement of motor vehicles using electric 
or hybrid propulsion systems, including plug-in 
hybrid systems, if the electric or hybrid vehi- 
cles — 

(1) will meet the requirements or needs of 
the Department of Defense; and 

(2) are commercially available at a cost, in- 
cluding operating cost, reasonably comparable 
to motor vehicles containing only an internal 
combustion or heat engine using combustible 
fuel. 

(b) Exception. — Subsection (a) does not apply 
with respect to tactical vehicles designed for use 
in combat. 

(c) Relation to Other Vehicle Technologies 
That Reduce Consumption of Fossil Fuels. — 
The preference required by subsection (a) does 
not preclude the Secretary of Defense from au- 
thorizing the Secretary of a military depart- 
ment or head of a Defense Agency to provide a 
preference for another vehicle technology that 
reduces the consumption of fossil fuels if the 
Secretary of Defense determines that the tech- 
nology is consistent with the energy perform- 
ance goals and plan of the Department required 
by section 2911 of this title. 

(Added Pub. L. 111-84, div. B, title XXVIII, 
§ 2844(a), Oct. 28, 2009, 123 Stat. 2682; amended 
Pub. L. 112-81, div. B, title XXVIII, § 2821(b)(3), 
Dec. 31, 2011, 125 Stat. 1691.) 

Amendments 

2011— Subsec. (d). Pub. L. 112-81 struck out subsec. (d), 
which defined "hybrid". 



Regulations 

Pub. L. 111-84, div. B, title XXVIII, § 2844(c), Oct. 28, 
2009, 123 Stat. 2682, provided that: "The Secretary of 
Defense shall prescribe regulations to implement sec- 
tion 2922g of title 10, United States Code, as added by 
subsection (a), within one year after the date of the en- 
actment of this Act [Oct. 28, 2009]." 

SUBCHAPTER III — GENERAL PROVISIONS 

See. 

2924. Definitions. 

2925. Annual Department of Defense energy man- 

agement reports. 

Amendments 

2011— Pub. L. 112-81, div. B, title XXVIII, 
§ 2821(a)(2)(B), Dec. 31, 2011, 125 Stat. 1691, added item 
2924 

2008— Pub. L. 110-417, [div. A], title III, §331(b)(2), Oct. 
14, 2008, 122 Stat. 4420, added item 2925 and struck out 
former Item 2925 "Annual report". 

§ 2924. Definitions 

In this chapter: 

(1) The term "defined fuel source" means 
any of the following: 

(A) Petroleum. 

(B) Natural gas. 

(C) Coal. 

(D) Coke. 

(2) The term "energy-efficient maintenance" 
includes — 

(A) the repair of military vehicles, equip- 
ment, or facility and infrastructure systems, 
such as lighting, heating, or cooling equip- 
ment or systems, or industrial processes, by 
replacement with technology that — 

(i) will achieve energy savings over the 
life-cycle of the equipment or system 
being repaired; and 

(ii) will meet the same end needs as the 
equipment or system being repaired; and 

(B) improvements in an operation or main- 
tenance process, such as improved training 
or improved controls, that result in energy 
savings. 

(3) (A) The term "energy security" means 
having assured access to reliable supplies of 
energy and the ability to protect and deliver 
sufficient energy to meet mission essential re- 
quirements. 

(B) In selecting facility energy projects that 
will use renewable energy sources, pursuit of 
energy security means the installation will 
give favorable consideration to projects that 
provide power directly to a military facility or 
into the installation electrical distribution 
network. In such cases, projects should be pri- 
oritized to provide power for assets critical to 
mission essential requirements on the instal- 
lation in the event of a disruption in the com- 
mercial grid. 

(4) The term "hybrid", with respect to a 
motor vehicle, means a motor vehicle that 
draws propulsion energy from onboard sources 
of stored energy that are both — 

(A) an internal combustion or heat engine 
using combustible fuel; and 

(B) a rechargeable energy storage system. 

(5) The term "operational energy" means 
the energy required for training, moving, and 
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sustaining military forces and weapons plat- 
forms for military operations. The term in- 
cludes energy used by tactical power systems 
and generators and weapons platforms. 

(6) The term "petroleum" means natural or 
synthetic crude, blends of natural or synthetic 
crude, and products refined or derived from 
natural or synthetic crude or from such 
blends. 

(7) The term "renewable energy source" 
means energy generated from renewable 
sources, including the following: 

(A) Solar, including electricity. 

(B) Wind. 

(C) Biomass. 

(D) Landfill gas. 

(E) Ocean, including tidal, wave, current, 
and thermal. 

(F) Geothermal, including electricity and 
heat pumps. 

(G) Municipal solid waste. 

(H) New hydroelectric generation capacity 
achieved from increased efficiency or addi- 
tions of new capacity at an existing hydro- 
electric project. For purposes of this sub- 
paragraph, hydroelectric generation capac- 
ity is "new" if it was placed in service on or 
after January 1, 1999. 

(I) Thermal energy generated by any of the 
preceding sources. 

(Added Pub. L. 112-81, div. B, title XXVIII, 
§ 2821(a)(1), Dec. 31, 2011, 125 Stat. 1689.) 

§2925. Annual Department of Defense energy 
management reports 

(a) Annual Report Related to Installations 
Energy Management. — Not later than 120 days 
after the end of each fiscal year, the Secretary 
of Defense shall submit to the congressional de- 
fense committees an installation energy report 
detailing the fulfillment during that fiscal year 
of the energy performance goals for the Depart- 
ment of Defense under section 2911 of this title. 
Each report shall contain the following: 

(1) A description of the progress made to 
achieve the goals of the Energy Policy Act of 
2005 (Public Law 109-58), section 2911(e) of this 
title, section 533 of the National Energy Con- 
servation Policy Act (42 U.S.C. 8259b), 1 the En- 
ergy Independence and Security Act of 2007 
(Public Law 110-140), and the energy perform- 
ance goals for the Department of Defense dur- 
ing the preceding fiscal year. 

(2) A table detailing funding, by account, for 
all energy projects funded through appropria- 
tions. 

(3) A table listing all energy projects fi- 
nanced through third party financing mecha- 
nisms (including energy savings performance 
contracts, enhanced use leases, utility energy 
service contracts, utility privatization agree- 
ments, and other contractual mechanisms), 
the duration of each such mechanism, an esti- 
mate of the financial obligation incurred 
through the duration of each such mechanism, 
whether the project incorporates energy secu- 
rity into its design, and the estimated pay- 
back period for each such mechanism. 



iSee References in Text note below. 



(4) In addition to the information contained 
in the table listing energy projects financed 
through third party financing mechanisms, as 
required by paragraph (3), the table also shall 
list any renewable energy certificates associ- 
ated with each project, including information 
regarding whether the renewable energy cer- 
tificates were bundled or unbundled, the pur- 
chasing authority for the renewable energy 
certificates, and the price of the associated re- 
newable energy certificates. 

(5) A description of the actions taken to im- 
plement the energy performance master plan 
in effect under section 2911 of this title and 
carry out this chapter during the preceding 
fiscal year. 

(6) A description of the energy savings real- 
ized from such actions. 

(7) An estimate of the types and quantities 
of energy consumed by the Department of De- 
fense and members of the armed forces and ci- 
vilian personnel residing or working on mili- 
tary installations during the preceding fiscal 
year, including a breakdown of energy con- 
sumption by user groups and types of energy, 
energy costs, and the quantities of renewable 
energy produced or procured by the Depart- 
ment. 

(8) A description of the types and amount of 
financial incentives received under section 
2913 of this title during the preceding fiscal 
year and the appropriation account or ac- 
counts to which the incentives were credited. 

(9) A description and estimate of the 
progress made by the military departments to 
meet the certification requirements for sus- 
tainable green-building standards in construc- 
tion and major renovations as required by sec- 
tion 433 of the Energy Independence and Secu- 
rity Act of 2007 (Public Law 110-140; 121 Stat. 
1612). 

(10) A description of steps taken to deter- 
mine best practices for measuring energy con- 
sumption in Department of Defense facilities 
and installations, in order to use the data for 
better energy management. 

(11) Details of utility outages at military in- 
stallations including the total number and lo- 
cations of outages, the financial impact of the 
outage, and measures taken to mitigate out- 
ages in the future at the affected location and 
across the Department of Defense. 

(12) A description of any other issues and 
strategies the Secretary determines relevant 
to a comprehensive and renewable energy pol- 
icy. 

(b) Annual Report Related to Operational 
Energy. — (1) Simultaneous with the annual re- 
port required by subsection (a), the Secretary of 
Defense, acting through the Assistant Secretary 
of Defense for Operational Energy Plans and 
Programs, shall submit to the congressional de- 
fense committees a report on operational energy 
management and the implementation of the 
operational energy strategy established pursu- 
ant to section 139b 1 of this title. 

(2) The annual report under this subsection 
shall address and include the following: 

(A) Statistical information on operational 

energy demands, in terms of expenditures and 

consumption, for the preceding five fiscal 
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years, including funding made available in 
regular defense appropriations Acts and any 
supplemental appropriation Acts. 

(B) An estimate of operational energy de- 
mands for the current fiscal year and next fis- 
cal year, including funding requested to meet 
operational energy demands in the budget sub- 
mitted to Congress under section 1105 of title 
31 and in any supplemental requests. 

(C) A description of each initiative related 
to the operational energy strategy and a sum- 
mary of funds appropriated for each initiative 
in the previous fiscal year and current fiscal 
year and requested for each initiative for the 
next five fiscal years. 

(D) An evaluation of progress made by the 
Department of Defense — 

(i) in implementing the operational energy 
strategy, including the progress of key ini- 
tiatives and technology investments related 
to operational energy demand and manage- 
ment; and 

(ii) in meeting the operational energy 
goals set forth in the strategy. 

(E) A description of the alternative fuel ini- 
tiatives of the Department of Defense, includ- 
ing funding and expenditures by account and 
activity for the preceding fiscal year, includ- 
ing funding made available in regular defense 
appropriations Acts and any supplemental ap- 
propriation Acts. 

(F) An evaluation of practices used in con- 
tingency operations during the previous fiscal 
year and potential improvements to such prac- 
tices to reduce vulnerabilities associated with 
fuel convoys, including improvements in tent 
and structure efficiency, improvements in gen- 
erator efficiency, and displacement of liquid 
fuels with on-site renewable energy genera- 
tion. Such evaluation should identify chal- 
lenges associated with the deployment of more 
efficient structures and equipment and renew- 
able energy generation, and recommendations 
for overcoming such challenges. 

(G) Such recommendations as the Assistant 
Secretary considers appropriate for additional 
changes in organization or authority within 
the Department of Defense to enable further 
implementation of the energy strategy and 
such other comments and recommendations as 
the Assistant Secretary considers appropriate. 

(3) If a report under this subsection is submit- 
ted in a classified form, the Secretary shall con- 
currently submit to the congressional defense 
committees an unclassified version of the infor- 
mation required by this subsection. 

(Added Pub. L. 109-364, div. B, title XXVIII, 
§ 2851(a)(1), Oct. 17, 2006, 120 Stat. 2493; amended 
Pub. L. 110-417, [div. A], title III, § 331(a), (b)(1), 
div. B, title XXVIII, §2832, Oct. 14, 2008, 122 Stat. 
4419, 4420, 4732; Pub. L. 111-84, div. A, title III, 
§ 332(a), Oct. 28, 2009, 123 Stat. 2257; Pub. L. 
111-383, div. A, title IX, § 901(a)(2), div. B, title 
XXVIII, § 2832(c)(1), Jan. 7, 2011, 124 Stat. 4317, 
4469; Pub. L. 112-81, div. A, title III, §§ 314(b), 342, 
div. B, title XXVIII, §§ 2821(b)(4), 2822(d), 2824(b), 
2826, Dec. 31, 2011, 125 Stat. 1357, 1370, 1691-1694.) 

References in Text 

The Energy Policy Act of 2005, referred to in subsec. 
(a)(1), is Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 594, which 



enacted chapter 149 of Title 42, The Public Health and 
Welfare, and enacted, amended, and repealed numerous 
other sections and notes in the Code. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 15801 of Title 42 and Tables. 

Section 533 of the National Energy Conservation Pol- 
icy Act (42 U.S.C. 8259b), referred to in subsec. (a)(1), 
probably means section 553 of the National Energy Con- 
servation Policy Act, which is classified to section 
8259b of Title 42, The Public Health and Welfare. The 
Act does not contain a section 533. 

The Energy Independence and Security Act of 2007, 
referred to In subsec. (a)(1), (9), is Pub. L. 110-140, Dec. 
19, 2007, 121 Stat. 1492, which enacted chapter 152 of 
Title 42, The Public Health and Welfare, and enacted 
and amended numerous other sections and notes in the 
Code. Section 433 of the Act amended sections 6832 and 
6834 of Title 42 and enacted provisions set out as a note 
under section 6834 of Title 42. For complete classifica- 
tion of this Act to the Code, see Short Title note set 
out under section 17001 of Title 42 and Tables. 

Section 139b of this title, referred to in subsec. (b)(1), 
was renumbered as section 138c of this title by Pub. L. 
111-383, div. A, title IX, § 901(b)(7), Jan. 7, 2011, 124 Stat. 
4320. 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, §2826, in introduc- 
tory provisions, substituted "Not later than 120 days 
after the end of each fiscal year, the Secretary of De- 
fense shall submit to the congressional defense com- 
mittees an installation energy report detailing the ful- 
fillment during that fiscal year of the energy perform- 
ance goals for the Department of Defense under section 
2911 of this title. Each report shall contain the follow- 
ing:" for "As part of the annual submission of the en- 
ergy performance goals for the Department of Defense 
under section 2911 of this title, the Secretary of Defense 
shall submit a report containing the following:". 

Subsec. (a)(3). Pub. L. 112-81, § 2822(d)(1), inserted 
"whether the project incorporates energy security into 
Its design," after "through the duration of each such 
mechanism,". 

Subsec. (a)(4). Pub. L. 112-81, § 2824(b)(2), added par. 
(4). Former par. (4) redesignated (5). 

Pub. L. 111-383, §2832(c)(l), substituted "energy per- 
formance master plan" for "energy performance plan". 

Subsec. (a)(5) to (9). Pub. L. 112-81, § 2824(b)(1), redes- 
ignated pars. (4) to (8) as (5) to (9), respectively. 

Subsec. (a)(10). Pub. L. 112-81, § 2824(b)(1), redesig- 
nated par. (9) as (10). Former par. (10) redesignated (11). 

Pub. L. 112-81, § 2822(d)(3), added par. (10). Former par. 

(10) redesignated (11). 

Subsec. (a)(ll). Pub. L. 112-81, § 2824(b)(1), redesig- 
nated par. (10) as (11). Former par. (11) redesignated 
(12). 

Pub. L. 112-81, § 2822(d)(2), redesignated par. (10) as 

(11) . 

Subsec. (a)(12). Pub. L. 112-81, § 2824(b)(1), redesig- 
nated par. (11) as (12). 

Subsec. (b)(2)(E). Pub. L. 112-81, § 314(b)(2), added sub- 
par. (E). Former subpar. (E) redesignated (F). 

Subsec. (b)(2)(F). Pub. L. 112-81, §342(2), added subpar. 
(F). Former subpar. (F) redesignated (G). 

Pub. L. 112-81, § 314(b)(1), redesignated subpar. (E) as 
(F). 

Subsec. (b)(2)(G). Pub. L. 112-81, §342(1), redesignated 
subpar. (F) as (G). 

Subsec. (b)(4). Pub. L. 112-81, § 2821(b)(4), struck out 
par. (4) which read as follows: "In this subsection, the 
term 'operational energy' means the energy required 
for training, moving, and sustaining military forces 
and weapons platforms for military operations. The 
term includes energy used by tactical power systems 
and generators and weapons platforms." 

2009— Subsec. (a). Pub. L. 111-84, in par. (1), inserted 
"section 2911(e) of this title, section 533 of the National 
Energy Conservation Policy Act (42 U.S.C. 8259b)," 
after "(Public Law 109-58),", added pars. (2), (3), (9), and 
(10), and redesignated former pars. (2) to (6) as (4) to (8), 
respectively. 
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2008— Pub. L. 110-417, § 331(b)(1), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Annual report". 

Subsec. (a). Pub. L. 110-417, §2832, in heading sub- 
stituted "Annual Report Related to Installations En- 
ergy Management" for "Report Required", in par. (1) 
inserted ", the Energy Independence and Security Act 
of 2007 (Public Law 110-140)," after "(Public Law 
109-58)", and added par. (6). 

Subsec. (b). Pub. L. 110-417, § 331(a), added subsec. (b) 
and struck out former subsec. (b) which related to re- 
quirements for the initial report to be submitted by the 
Secretary of Defense. 

Change op Name 

"Assistant Secretary of Defense for Operational En- 
ergy Plans and Programs" substituted for "Director of 
Operational Energy Plans and Programs" in subsec. 
(b)(1) and "Assistant Secretary" substituted for "Direc- 
tor" in two places in subsec. (b)(2)(G) on authority of 
section 901(a) of Pub. L. 111-383, set out as a note under 
section 131 of this title. 

Subtitle B — Army 
PART I— ORGANIZATION 



Chap. Sec. 

301. Definitions 3001 

303. Department of the Army 3011 

305. The Army Staff 3031 

307. The Army 3061 

PART II— PERSONNEL 

331. Strength 3201 

333. Enlistments 3251 

335. Appointments in the Regular Army 3281 

[337. Repealed.] 

339. Temporary Appointments 3441 

341. Active Duty 3491 

343. Special Appointments, Assign- 
ments, Details, and Duties 3531 

345. Rank and Command 3571 

[347. Repealed.] 

349. Miscellaneous Prohibitions and 

Penalties 3631 

[351. Repealed.] 

353. Miscellaneous Rights and Benefits 3681 

355. Hospitalization 3721 

357. Decorations and Awards 3741 

[359. Repealed.] 

[360. Repealed.] 

[361. Repealed.] 

[363. Repealed.] 

[365. Repealed.] 

367. Retirement for Length of Service ... 3911 

369. Retired Grade 3961 

371. Computation of Retired Pay 3991 

373. Civilian Employees 4021 

375. Miscellaneous Investigation Re- 
quirements and Other Duties 4061 

PART III— TRAINING 

401. Training Generally 4301 

403. United States Military Academy 4331 

[405. Repealed.] 

407. Schools and Camps 4411 

PART TV — SERVICE, SUPPLY, AND 
PROCUREMENT 

[431. Repealed.] 

433. Procurement 4531 

434. Armaments Industrial Base 4551 



435. Issue of Serviceable Material to 

Armed Forces 4561 

437. Utilities and Services 4591 

439. Sale of Serviceable Material 4621 

441. Issue of Serviceable Material Other 

Than to Armed Forces 4651 

443. Disposal of Obsolete or Surplus 

Material 4681 

445. Disposition of Effects of Deceased 

Persons; Captured Flags 4712 

446. Army National Military Cemeteries 4721 

447. Transportation 4741 

449. Real Property 4771 

451. Military Claims 4801 

453. Accountability and Responsibility 4831 



Amendments 

2011— Pub. L. 112-81, div. A, title V, § 591(a)(2), Dec. 31, 
2011, 125 Stat. 1441, added item for chapter 446. 

2003— Pub. L. 108-136, div. A, title V, § 576(a)(2), Nov. 
24, 2003, 117 Stat. 1487, added item for chapter 375. 

2000— Pub. L. 106-398, §1 [[div. A], title III, §344(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-71, added item for 
chapter 434. 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(7), Oct. 
5, 1999, 113 Stat. 695, substituted "Disposition" for "In- 
quests; Disposition" and "4712" for "4711" in item for 
chapter 445. 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(a), Oct. 
5, 1994, 108 Stat. 3015, struck out items for chapters 337 
"Appointments as Reserve Officers", 361 "Separation 
for Various Reasons", and 363 "Separation or Transfer 

1993— Pub. L. 103-160, div. A, title VIII, § 828(b)(2), Nov. 
30, 1993, 107 Stat. 1714, struck out item for chapter 431 
"Industrial Mobilization, Research, and Development". 

1987— Pub. L. 100-26, §7(j)(10)(A), Apr. 21, 1987, 101 
Stat. 283, substituted "3011" for "3010" as section num- 
ber in item for chapter 303. 

1980— Pub. L. 96-513, title V, §§502(1), 512(1), Dec. 12, 
1980, 94 Stat. 2909, 2929, substituted "3010" for "3011" as 
section number in item for chapter 303, and struck out 
item for chapter 359 "Separation from Regular Army 
for Substandard Performance of Duty", item for chap- 
ter 360 "Separation from Regular Army for Moral or 
Professional Dereliction or in Interests of National Se- 
curity", and item for chapter 365 "Retirement for 
Age". 

1968— Pub. L. 90-377, §3, July 5, 1968, 82 Stat. 288, 
struck out item for chapter 351 "United States Discipli- 
nary Barracks". 

Pub. L. 90-235, §8(5), Jan. 2, 1968, 81 Stat. 764, struck 
out item for chapter 347 "The Uniform". 

1964— Pub. L. 88-647, title III, §301(11), Oct. 13, 1964, 78 
Stat. 1072, struck out item for chapter 405 "Reserve Of- 
ficers' Training Corps". 

1960— Pub. L. 86-616, §§2(b), 3(b), July 12, 1960, 74 Stat. 
388, 390, substituted "Substandard Performance of 
Duty" for "Failure to Meet Standards" in item for of 
chapter 359 and added item for chapter 360. 

1958— Pub. L. 85-861, §1(95), Sept. 2, 1958, 72 Stat. 1487, 
substituted "3841" for "[No present sections]" in item 
for chapter 363. 

PART I— ORGANIZATION 



Chap. Sec. 

301. Definitions 3001 

303. Department of the Army 3011 

305. The Army Staff 3031 

307. The Army 3061 



Amendments 

1987— Pub. L. 100-26, §7(j)(10)(A), Apr. 21, 1987, 101 
Stat. 283, substituted "3011" for "3010" as section num- 
ber in item for chapter 303. 

1980— Pub. L. 96-513, title V, §512(1), Dec. 12, 1980, 94 
Stat. 2929, substituted "3010" for "3011" as section num- 
ber in item for chapter 303. 
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CHAPTER 301— DEFINITIONS 

Sec. 

3001. Definitions. 

§3001. Definitions 

In this title, the term "Army" means the 
Army or Armies referred to in the Constitution 
of the United States, less that part established 
by law as the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 157; Pub. L. 
100-26, §7(k)(8), Apr. 21, 1987, 101 Stat. 284.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3001 


5:181-3(a). 
10:la(a). 


June 28, 1950. oh. 383. 
§2(a), 64 Stat. 263. 





The words "Army of the United States" and "are syn- 
onymous and" are omitted as surplusage, since the 
term "Army" is used throughout the revised title. 
5:181-3(a) (last sentence) and 10:la(a) (last sentence) are 
omitted as surplusage. 

Amendments 

1987— Pub. L. 100-26 inserted "the term" after "In this 
title,". 

CHAPTER 303— DEPARTMENT OF THE ARMY 



Sec. 




3011. 


Organization. 


3012. 


Department of the Army: seal. 


3013. 


Secretary of the Army. 


3014. 


Office of the Secretary of the Army. 


3015. 


Under Secretary of the Army. 


3016. 


Assistant Secretaries of the Army. 


3017. 


Secretary of the Army: successors to duties. 


3018. 


Administrative Assistant. 


3019. 


General Counsel. 


3020. 


Inspector General. 


3021. 


Army Reserve Forces Policy Committee. 


3022. 


Financial management. 


3023. 


Chief of Legislative Liaison. 


3024. 


Director of Small Business Programs. 



Amendments 



2006— Pub. L. 109-163, div. A, title IX, § 904(c)(2), Jan. 
6, 2006, 119 Stat. 3401, added item 3024. 

2002— Pub. L. 107-314, div. A, title V, § 504(c)(1)(B), Dec. 
2, 2002, 116 Stat. 2532, added item 3023. 

1988— Pub. L. 100-456, div. A, title VII, § 702(a)(3), Sept. 
29, 1988, 102 Stat. 1994, added item 3022. 

1986— Pub. L. 99-433, title V, § 501(b), Oct. 1, 1986, 100 
Stat. 1039, amended analysis generally, substituting 
items 3011 to 3021 for former items 3010 to 3019. 

1967— Pub. L. 90-168, §2(17), Dec. 1, 1967, 81 Stat. 524, 
added item 3019. 

1964— Pub. L. 88-426, title III, §§305(40)(B), 306(j)(2), 
Aug. 14, 1964, 78 Stat. 427, 431, struck out 
"; compensation" from item 3012, and struck out item 
3018 "Compensation of General Counsel". 

1962— Pub. L. 87-651, title II, § 210(b), Sept. 7, 1962, 76 
Stat. 524, added item 3010. 

1958— Pub. L. 85-861, §1(59)(B), Sept. 2, 1958, 72 Stat. 
1462, added item 3018. 

[§3010. Renumbered §3011] 

§3011. Organization 

The Department of the Army is separately or- 
ganized under the Secretary of the Army. It op- 
erates under the authority, direction, and con- 
trol of the Secretary of Defense. 

(Added Pub. L. 87-651, title II, § 210(a), Sept. 7, 
1962, 76 Stat. 524, §3010; renumbered §3011, Pub. 



L. 99-433, title V, § 501(a)(2), Oct. 1, 1986, 100 Stat. 
1034.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3010 


5:171a(c)(7) (1st sentence, 
as applicable to De- 
partment of Army). 


July 26, 1947, ch. 343, 
§ 202(c)(7) (1st sentence, 
as applicable, to De- 
partment of Army); 
added Aug. 6, 1958, Pub. 
L. 85-599, §3(a) (1st sen- 
tence of 8th par., as ap- 
plicable to Department 
of Army), 72 Stat. 516. 





The word "operates" is substituted for the words 
"shall function". 



Prior Provisions 

A prior section 3011 was renumbered section 3012 of 
this title. 

§ 3012. Department of the Army: seal 

The Secretary of the Army shall have a seal 
for the Department of the Army. The design of 
the seal must be approved by the President. Ju- 
dicial notice shall be taken of the seal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 157, §3011; re- 
numbered §3012, Pub. L. 99-433, title V, 
§ 501(a)(2), Oct. 1, 1986, 100 Stat. 1034.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3011 


5:181-l(d). 


July 26, 1947, ch. 343, 
§ 205(d), 61 Stat. 501. 





The words "of office" are omitted as surplusage. 



Prior Provisions 

A prior section 3012 was renumbered section 3013 of 
this title and subsequently repealed. 

§ 3013. Secretary of the Army 

(a) (1) There is a Secretary of the Army, ap- 
pointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Secretary is the head of the Department of 
the Army. 

(2) A person may not be appointed as Sec- 
retary of the Army within five years after relief 
from active duty as a commissioned officer of a 
regular component of an armed force. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense and subject 
to the provisions of chapter 6 of this title, the 
Secretary of the Army is responsible for, and 
has the authority necessary to conduct, all af- 
fairs of the Department of the Army, including 
the following functions: 

(1) Recruiting. 

(2) Organizing. 

(3) Supplying. 

(4) Equipping (including research and devel- 
opment). 

(5) Training. 

(6) Servicing. 

(7) Mobilizing. 

(8) Demobilizing. 

(9) Administering (including the morale and 
welfare of personnel). 

(10) Maintaining. 

(11) The construction, outfitting, and repair 
of military equipment. 
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(12) The construction, maintenance, and re- 
pair of building's, structures, and utilities and 
the acquisition of real property and interests 
in real property necessary to carry out the re- 
sponsibilities specified in this section. 

(c) Subject to the authority, direction, and 
control of the Secretary of Defense, the Sec- 
retary of the Army is also responsible to the 
Secretary of Defense for — 

(1) the functioning and efficiency of the De- 
partment of the Army; 

(2) the formulation of policies and programs 
by the Department of the Army that are fully 
consistent with national security objectives 
and policies established by the President or 
the Secretary of Defense; 

(3) the effective and timely implementation 
of policy, program, and budget decisions and 
instructions of the President or the Secretary 
of Defense relating to the functions of the De- 
partment of the Army; 

(4) carrying out the functions of the Depart- 
ment of the Army so as to fulfill the current 
and future operational requirements of the 
unified and specified combatant commands; 

(5) effective cooperation and coordination 
between the Department of the Army and the 
other military departments and agencies of 
the Department of Defense to provide for more 
effective, efficient, and economical adminis- 
tration and to eliminate duplication; 

(6) the presentation and justification of the 
positions of the Department of the Army on 
the plans, programs, and policies of the De- 
partment of Defense; and 

(7) the effective supervision and control of 
the intelligence activities of the Department 
of the Army. 

(d) The Secretary of the Army is also respon- 
sible for such other activities as may be pre- 
scribed by law or by the President or Secretary 
of Defense. 

(e) After first informing the Secretary of De- 
fense, the Secretary of the Army may make 
such recommendations to Congress relating to 
the Department of Defense as he considers ap- 
propriate. 

(f) The Secretary of the Army may assign such 
of his functions, powers, and duties as he consid- 
ers appropriate to the Under Secretary of the 
Army and to the Assistant Secretaries of the 
Army. Officers of the Army shall, as directed by 
the Secretary, report on any matter to the Sec- 
retary, the Under Secretary, or any Assistant 
Secretary. 

(g) The Secretary of the Army may — 

(1) assign, detail, and prescribe the duties of 
members of the Army and civilian personnel of 
the Department of the Army; 

(2) change the title of any officer or activity 
of the Department of the Army not prescribed 
by law; and 

(3) prescribe regulations to carry out his 
functions, powers, and duties under this title. 

(Added Pub. L. 99-433, title V, § 501(a)(5), Oct. 1, 
1986, 100 Stat. 1035; amended Pub. L. 99-661, div. 
A, title V, §534, Nov. 14, 1986, 100 Stat. 3873; Pub. 
L. 108-136, div. A, title IX, §901, Nov. 24, 2003, 117 
Stat. 1558.) 



Prior Provisions 

A prior section 3013, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 157, §3012; Sept. 2, 1958, Pub. L. 85-861, §1(57), 72 
Stat. 1462; Sept. 7, 1962, Pub. L. 87-651, title II, §211, 76 
Stat. 524; Aug. 14, 1964, Pub. L. 88-426, title III, §§305(2), 
306(j)(l), 78 Stat. 422, 431; Nov. 2, 1966, Pub. L. 89-718, 
§22, 80 Stat. 1118; renumbered §3013, Oct. 1, 1986, Pub. L. 
99-433, title V, § 501(a)(2), 100 Stat. 1034, related to Sec- 
retary of the Army, powers and duties, and delegations, 
prior to repeal by Pub. L. 99-433, § 501(a)(5). 

Another prior section 3013 was renumbered section 
3014 of this title and subsequently repealed. 

Amendments 

2003— Subsec. (c)(4). Pub. L. 108-136 struck out "(to 
the maximum extent practicable)" after "fulfill". 

1986— Subsec. (a)(2). Pub. L. 99-661 substituted "five 
years" for "10 years". 

Expansion of First Sergeants Barracks Initiative 

Pub. L. 111-84, div. B, title XXVIII, §2807, Oct. 28, 2009, 
123 Stat. 2663, provided that: 

"(a) Expansion op Initiative. — Not later than Sep- 
tember 30, 2011, the Secretary of the Army shall expand 
the First Sergeants Barracks Initiative (FSBI) to in- 
clude all Army installations in order to improve the 
quality of life and living environments for single sol- 
diers. 

"(b) Progress Reports. — Not later than February 15, 
2010, and February 15, 2011, the Secretary of the Army 
shall submit to the congressional defense committees 
[Committees on Armed Services and Appropriations of 
the Senate and the House of Representatives] a report 
describing the progress made in expanding the First 
Sergeants Barracks Initiative to all Army installa- 
tions." 

Selection op Military Installations To Serve as 
Locations op Brigade Combat Teams 

Pub. L. 111-84, div. B, title XXVIII, §2825, Oct. 28, 2009, 
123 Stat. 2668, provided that: "In selecting the military 
installations at which brigade combat teams will be 
stationed, the Secretary of the Army shall take into 
consideration the availability and proximity of train- 
ing spaces for the units and the capacity of the instal- 
lations to support the units." 

Army Training Strategy for Brigade-Based 
Combat Teams and Functional Supporting Brigades 

Pub. L. 109-163, div. A, title III, §353, Jan. 6, 2006, 119 
Stat. 3203, provided that: 
"(a) Training Strategy. — 

"(1) Strategy required. — The Secretary of the 
Army shall develop and implement a strategy for the 
training of brigade-based combat teams and func- 
tional supporting brigades in order to ensure the 
readiness of such teams and brigades. 

"(2) Elements. — The training strategy under para- 
graph (1) shall include the following: 

"(A) A statement of the purpose of training for 
brigade-based combat teams and functional sup- 
porting brigades. 

"(B) Performance goals for both active-compo- 
nent and reserve-component brigade-based combat 
teams and functional supporting brigades, includ- 
ing goals for live, virtual, and constructive train- 
ing. 

"(C) Metrics to quantify training performance 
against the performance goals specified under sub- 
paragraph (B). 

"(D) A process to report the status of collective 
training to Army leadership for monitoring the 
training performance of brigade-based combat 
teams and functional supporting brigades. 

"(E) A model to quantify, and to forecast, oper- 
ation and maintenance funding required for each 
fiscal year to attain the performance goals speci- 
fied under subparagraph (B). 
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"(3) Timing op implementation. — The Secretary of 
the Army shall develop and implement the training- 
strategy under paragraph (1) as soon as practicable. 
"(b) Report. — 

"(1) Report required. — Not later than one year 
after the date of the enactment of this Act [Jan. 6, 
2006], the Secretary of the Army shall submit to the 
congressional defense committees [Committees on 
Armed Services and Appropriations of the Senate and 
the House of Representatives] a report on the train- 
ing strategy developed under subsection (a). 

"(2) Elements. — The report under paragraph (1) 
shall include the following: 

"(A) A discussion of the training strategy devel- 
oped under subsection (a), including a description 
of the performance goals and metrics developed 
under that subsection. 

"(B) A discussion and description of the training 
ranges and other essential elements required to 
support the training strategy. 

"(C) A list of the funding requirements, shown by 
fiscal year and set forth in a format consistent with 
the future-years defense program to accompany the 
budget of the President under section 221 of title 10, 
United States Code, necessary to meet the require- 
ments of the training ranges and other essential 
elements described under subparagraph (B). 

"(D) A schedule for the implementation of the 
training strategy. 
"(c) Comptroller General Review op Implementa- 
tion. — 

"(1) IN general. — The Comptroller General shall 
monitor the implementation of the training strategy 
developed under subsection (a). 

"(2) Report. — Not later than 180 days after the date 
on which the Secretary of the Army submits the re- 
port under subsection (b), the Comptroller General 
shall submit to the congressional defense committees 
a report containing the assessment of the Comptrol- 
ler General of the current progress of the Army in 
implementing the training strategy." 

Army Transformation to Brigade Structure 

Pub. L. 108-375, div. A, title V, § 595(c), Oct. 28, 2004, 
118 Stat. 1937, provided that: "The Secretary of the 
Army shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives an annual report 
on the status of the internal transformation of the 
Army from a division-orientated force to a brigade-ori- 
entated force. Such report shall be submitted not later 
than March 31 of each year, except that the require- 
ment to submit such annual report shall terminate 
when the Secretary of the Army submits to those com- 
mittees the Secretary's certification that the trans- 
formation of the Army to a brigade-orientated force 
has been completed. Upon the submission of such cer- 
tification, the Secretary shall publish in the Federal 
Register notice of that certification and that the statu- 
tory requirement to submit an annual report under this 
subsection has terminated." 

Demonstration Project for Use of Army Installa- 
tions To Provide Prerelease Employment Train- 
ing to Nonviolent Offenders in State Penal 
Systems 

Pub. L. 103-337, div. A, title X, §1065, Oct. 5, 1994, 108 
Stat. 2849, provided that: 

"(a) Demonstration Project Authorized. — The Sec- 
retary of the Army may conduct a demonstration 
project to test the feasibility of using Army facilities 
to provide employment training to nonviolent offend- 
ers in a State penal system before their release from 
incarceration. The demonstration project shall be lim- 
ited to not more than three military installations 
under the jurisdiction of the Secretary. 

"(b) Sources of Training.— The Secretary may enter 
into a cooperative agreement with one or more private, 
nonprofit organizations for purposes of providing at the 



military installations included in the demonstration 
project the prerelease employment training authorized 
under subsection (a) or may provide such training di- 
rectly at such installations by agreement with the 
State concerned. 

"(c) Use of Facilities. — Under a cooperative agree- 
ment entered into under subsection (b), the Secretary 
may lease or otherwise make available to a nonprofit 
organization participating in the demonstration 
project at a military installation included in the dem- 
onstration project any real property or facilities at the 
installation that the Secretary considers to be appro- 
priate for use to provide the prerelease employment 
training authorized under subsection (a). Notwith- 
standing section 2667(b)(4) of title 10, United States 
Code, the use of such real property or facilities may be 
permitted with or without reimbursement. 

"(d) Acceptance op Services. — Notwithstanding sec- 
tion 1342 of title 31, United States Code, the Secretary 
may accept voluntary services provided by persons par- 
ticipating in the prerelease employment training au- 
thorized under subsection (a). 

"(e) Liability and Indemnification. — (1) The Sec- 
retary may not enter into a cooperative agreement 
under subsection (b) with a nonprofit organization for 
the participation of that organization in the dem- 
onstration project unless the agreement includes provi- 
sions that the nonprofit organization shall — 

"(A) be liable for any loss or damage to Federal 
Government property that may result from, or in 
connection with, the provision of prerelease employ- 
ment training by the organization under the dem- 
onstration project; and 

"(B) hold harmless and indemnify the United States 
from and against any suit, claim, demand, action, or 
liability arising out of any claim for personal injury 
or property damage that may result from or in con- 
nection with the demonstration project. 
"(2) The Secretary may not enter into an agreement 
under subsection (b) with the State concerned for the 
provision of prerelease employment training directly 
by the Secretary unless the agreement with the State 
concerned includes provisions that the State shall — 
"(A) be liable for any loss or damage to Federal 
Government property that may result from, or in 
connection with, the provision of the training except 
to the extent that the loss or damage results from a 
wrongful act or omission of Federal Government per- 
sonnel; and 

"(B) hold harmless and indemnify the United States 
from and against any suit, claim, demand, action, or 
liability arising out of any claim for personal injury 
or property damage that may result from, or in con- 
nection with, the provision of the training except to 
the extent that the personal injury or property dam- 
age results from a wrongful act or omission of Fed- 
eral Government personnel. 

"(f) Report. — Not later than two years after the date 
of the enactment of this Act [Oct. 5, 1994], the Sec- 
retary shall submit to Congress a report evaluating the 
success of the demonstration project and containing 
such recommendations with regard to the termination, 
continuation, or expansion of the demonstration 
project as the Secretary considers appropriate." 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Army, see 
Ex. Ord. No. 12908, Apr. 22, 1994, 59 F.R. 21907, set out as 
a note under section 3345 of Title 5. 

§ 3014. Office of the Secretary of the Army 

(a) There is in the Department of the Army an 
Office of the Secretary of the Army. The func- 
tion of the Office is to assist the Secretary of 
the Army in carrying out his responsibilities. 

(b) The Office of the Secretary of the Army is 
composed of the following: 
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(1) The Under Secretary of the Army. 

(2) The Assistant Secretaries of the Army. 

(3) The Administrative Assistant to the Sec- 
retary of the Army. 

(4) The General Counsel of the Department 
of the Army. 

(5) The Inspector General of the Army. 

(6) The Chief of Legislative Liaison. 

(7) The Army Reserve Forces Policy Com- 
mittee. 

(8) Such other offices and officials as may be 
established by law or as the Secretary of the 
Army may establish or designate. 

(c) (1) The Office of the Secretary of the Army 
shall have sole responsibility within the Office 
of the Secretary and the Army Staff for the fol- 
lowing functions: 

(A) Acquisition. 

(B) Auditing. 

(C) Comptroller (including financial manage- 
ment). 

(D) Information management. 

(E) Inspector General. 

(F) Legislative affairs. 

(G) Public affairs. 

(2) The Secretary of the Army shall establish 
or designate a single office or other entity with- 
in the Office of the Secretary of the Army to 
conduct each function specified in paragraph (1). 
No office or other entity may be established or 
designated within the Army Staff to conduct 
any of the functions specified in paragraph (1). 

(3) The Secretary shall prescribe the relation- 
ship of each office or other entity established or 
designated under paragraph (2) to the Chief of 
Staff and to the Army Staff and shall ensure 
that each such office or entity provides the 
Chief of Staff such staff support as the Chief of 
Staff considers necessary to perform his duties 
and responsibilities. 

(4) The vesting in the Office of the Secretary 
of the Army of the responsibility for the con- 
duct of a function specified in paragraph (1) does 
not preclude other elements of the executive 
part of the Department of the Army (including 
the Army Staff) from providing advice or assist- 
ance to the Chief of Staff or otherwise partici- 
pating in that function within the executive 
part of the Department under the direction of 
the office assigned responsibility for that func- 
tion in the Office of the Secretary of the Army. 

(5) The head of the office or other entity estab- 
lished or designated by the Secretary to conduct 
the auditing function shall have at least five 
years of professional experience in accounting or 
auditing. The position shall be considered to be 
a career reserved position as defined in section 
3132(a)(8) of title 5. 

(d) (1) Subject to paragraph (2), the Office of 
the Secretary of the Army shall have sole re- 
sponsibility within the Office of the Secretary 
and the Army Staff for the function of research 
and development. 

(2) The Secretary of the Army may assign to 
the Army Staff responsibility for those aspects 
of the function of research and development 
that relate to military requirements and test 
and evaluation. 

(3) The Secretary shall establish or designate 
a single office or other entity within the Office 



of the Secretary of the Army to conduct the 
function specified in paragraph (1). 

(4) The Secretary shall prescribe the relation- 
ship of the office or other entity established or 
designated under paragraph (3) to the Chief of 
Staff of the Army and to the Army Staff and 
shall ensure that each such office or entity pro- 
vides the Chief of Staff such staff support as the 
Chief of Staff considers necessary to perform his 
duties and responsibilities. 

(e) The Secretary of the Army shall ensure 
that the Office of the Secretary of the Army and 
the Army Staff do not duplicate specific func- 
tions for which the Secretary has assigned re- 
sponsibility to the other. 

(f) (1) The total number of members of the 
armed forces and civilian employees of the De- 
partment of the Army assigned or detailed to 
permanent duty in the Office of the Secretary of 
the Army and on the Army Staff may not exceed 
3,105. 

(2) Not more than 1,865 officers of the Army on 
the active-duty list may be assigned or detailed 
to permanent duty in the Office of the Secretary 
of the Army and on the Army Staff. 

(3) The total number of general officers as- 
signed or detailed to permanent duty in the Of- 
fice of the Secretary of the Army and on the 
Army Staff may not exceed 67. 

(4) The limitations in paragraphs (1), (2), and 
(3) do not apply in time of war or during a na- 
tional emergency declared by the President or 
Congress. The limitation in paragraph (2) does 
not apply whenever the President determines 
that it is in the national interest to increase the 
number of officers assigned or detailed to per- 
manent duty in the Office of the Secretary of 
the Army or on the Army Staff. 

(Added Pub. L. 99-433, title V, § 501(a)(5), Oct. 1, 
1986, 100 Stat. 1036; amended Pub. L. 100-180, div. 
A, title XIII, § 1314(b)(7), Dec. 4, 1987, 101 Stat. 
1175; Pub. L. 100-456, div. A, title III, § 325(a), 
Sept. 29, 1988, 102 Stat. 1955; Pub. L. 101-189, div. 
A, title VI, § 652(a)(4), Nov. 29, 1989, 103 Stat. 1461; 
Pub. L. 107-107, div. A, title X, §1048(a)(27), Dec. 
28, 2001, 115 Stat. 1225; Pub. L. 107-314, div. A, 
title V, § 504(c)(2), Dec. 2, 2002, 116 Stat. 2532.) 

Prior Provisions 

A prior section 3014, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 158, §3013; Aug. 6, 1958, Pub. L. 85-599, §8(a), 72 
Stat. 519; Sept. 2, 1958, Pub. L. 85-861, §1(58), 72 Stat. 
1462; Aug. 14, 1964, Pub. L. 88-426, title III, §305(3), 78 
Stat. 422; Dec. 1, 1967, Pub. L. 90-168, §2(12), 81 Stat. 523; 
Dec. 31, 1970, Pub. L. 91-611, title II, § 211(a), 84 Stat. 
1829; Nov. 9, 1979, Pub. L. 96-107, title VIII, § 820(b), 93 
Stat. 819; Sept. 24, 1983, Pub. L. 98-94, title XII, 
§ 1212(c)(1), 97 Stat. 687; renumbered §3014, Oct. 1, 1986, 
Pub. L. 99-433, title V, § 501(a)(2), 100 Stat. 1034, related 
to Under Secretary and Assistant Secretaries of the 
Army, appointment, and duties, prior to repeal by Pub. 
L. 99-433, § 501(a)(5). See sections 3015 and 3016 of this 
title. 

Another prior section 3014 was renumbered section 
3015 of this title and subsequently repealed. 

Amendments 

2002— Subsec. (b)(6) to (8). Pub. L. 107-314 added par. 
(6) and redesignated former pars. (6) and (7) as (7) and 
(8), respectively. 

2001— Subsec. (f)(3). Pub. L. 107-107 substituted "67" 
for "the number equal to 85 percent of the number of 
general officers assigned or detailed to such duty on 
the date of the enactment of this subsection". 
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1989— Subsec. (f)(5). Pub. L. 101-189 struck out par. (5) 
which read as follows: "The limitations in paragraphs 
(1), (2), and (3) do not apply before October 1, 1988." 

1988— Subsec. (c)(5). Pub. L. 100-456 added par. (5). 

1987— Subsec. (f)(4). Pub. L. 100-180 inserted "the 
President or" after "declared by". 

Effective Date of 1988 Amendment 

Requirements of subsec. (c)(5) of this section applica- 
ble with respect to any person appointed on or after 
Sept. 29, 1988, as head of office or other entity des- 
ignated for conducting auditing function in a military 
department, see section 325(d)(1) of Pub. L. 100-456, set 
out as a note under section 5014 of this title. 

Effective Date 

Section 532(a) of Pub. L. 99-433 provided that: "The 
provisions of subsections (c) and (d) of each of sections 
3014, 5014, and 8014 of title 10, United States Code, as 
added by sections 501, 511, and 521, respectively, shall be 
implemented not later than 180 days after the date of 
the enactment of this Act [Oct. 1, 1986]." 

Exceptions and Adjustments to Limitations on 
Personnel 

Baseline personnel limitations in this section inap- 
plicable to certain acquisition personnel and personnel 
hired pursuant to a shortage category designation for 
fiscal year 2009 and fiscal years thereafter, and Sec- 
retary of Defense or a secretary of a military depart- 
ment authorized to adjust such limitations for fiscal 
year 2009 and fiscal years thereafter, see section 1111 of 
Pub. L. 110-417, set out as a note under section 143 of 
this title. 

§ 3015. Under Secretary of the Army 

(a) There is an Under Secretary of the Army, 
appointed from civilian life by the President, by 
and with the advice and consent of the Senate. 

(b) The Under Secretary shall perform such 
duties and exercise such powers as the Secretary 
of the Army may prescribe. 

(Added Pub. L. 99-433, title V, § 501(a)(5), Oct. 1, 
1986, 100 Stat. 1037.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3013 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 3015, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 158, §3014; renumbered §3015, Oct. 1, 1986, Pub. L. 
99-433, title V, § 501(a)(2), 100 Stat. 1034, related to 
Comptroller and Deputy Comptroller of the Army, pow- 
ers and duties, and appointment, prior to repeal by 
Pub. L. 99-433, § 501(a)(5). 

Another prior section 3015 was renumbered section 
3040 of this title and subsequently repealed. 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Army, see 
Ex. Ord. No. 12908, Apr. 22, 1994, 59 F.R. 21907, set out as 
a note under section 3345 of Title 5. 

§ 3016. Assistant Secretaries of the Army 

(a) There are five Assistant Secretaries of the 
Army. They shall be appointed from civilian life 
by the President, by and with the advice and 
consent of the Senate. 

(b) (1) The Assistant Secretaries shall perform 
such duties and exercise such powers as the Sec- 
retary of the Army may prescribe. 

(2) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Army for Man- 
power and Reserve Affairs. He shall have as his 



principal duty the overall supervision of man- 
power and reserve component affairs of the De- 
partment of the Army. 

(3) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Army for Civil 
Works. He shall have as his principal duty the 
overall supervision of the functions of the De- 
partment of the Army relating to programs for 
conservation and development of the national 
water resources, including flood control, naviga- 
tion, shore protection, and related purposes. 

(4) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Army for Finan- 
cial Management. The Assistant Secretary shall 
have as his principal responsibility the exercise 
of the comptroller functions of the Department 
of the Army, including financial management 
functions. The Assistant Secretary shall be re- 
sponsible for all financial management activi- 
ties and operations of the Department of the 
Army and shall advise the Secretary of the 
Army on financial management. 

(5) (A) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Army for Acquisi- 
tion, Technology, and Logistics. The principal 
duty of the Assistant Secretary shall be the 
overall supervision of acquisition, technology, 
and logistics matters of the Department of the 
Army. 

(B) The Assistant Secretary shall have a Prin- 
cipal Military Deputy, who shall be a lieutenant 
general of the Army on active duty. The Prin- 
cipal Military Deputy shall be appointed from 
among officers who have significant experience 
in the areas of acquisition and program manage- 
ment. The position of Principal Military Deputy 
shall be designated as a critical acquisition posi- 
tion under section 1733 of this title. 

(Added Pub. L. 99-433, title V, § 501(a)(5), Oct. 1, 
1986, 100 Stat. 1038; amended Pub. L. 100-456, div. 
A, title VII, § 702(a)(1), Sept. 29, 1988, 102 Stat. 
1992; Pub. L. 110-181, div. A, title IX, § 908(a), Jan. 
28, 2008, 122 Stat. 278.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3013 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 3016 was renumbered section 3018 of 
this title. 

Amendments 

2008— Subsec. (b)(5). Pub. L. 110-181 added par. (5). 
1988— Subsec. (b)(4). Pub. L. 100-456 added par. (4). 

Effective Date of 1988 Amendment 

Section 702(e)(1) of Pub. L. 100-456 provided that: 
"The amendments made by subsections (a) and (b) [en- 
acting sections 3022 and 5025 of this title and amending 
this section and section 5016 of this title] shall take ef- 
fect on January 20, 1989." 

§3017. Secretary of the Army: successors to du- 
ties 

If the Secretary of the Army dies, resigns, is 
removed from office, is absent, or is disabled, 
the person who is highest on the following list, 
and who is not absent or disabled, shall perform 
the duties of the Secretary until the President, 
under section 3347 1 of title 5, directs another 



1 See References in Text note below. 
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person to perform those duties or until the ab- 
sence or disability ceases: 

(1) The Under Secretary of the Army. 

(2) The Assistant Secretaries of the Army, in 
the order prescribed by the Secretary of the 
Army and approved by the Secretary of De- 
fense. 

(3) The General Counsel of the Department 
of the Army. 

(4) The Chief of Staff. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 159; Pub. L. 

89- 718, §23, Nov. 2, 1966, 80 Stat. 1118; Pub. L. 

90- 235, § 4(a)(7), Jan. 2, 1968, 81 Stat. 759; Pub. L. 
99-433, title V, § 501(a)(6), Oct. 1, 1986, 100 Stat. 
1038; Pub. L. 103-337, div. A, title IX, § 902(a), Oct. 
5, 1994, 108 Stat. 2823.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3017(a) 
3017(b) 


5:181-5(b). 
5:181-5(c). 


June 28, 1950. ch. 383. §102 
(less (a)), 64 Stat. 265. 



In subsection (a), the word "person" is substituted 
for the words "officer of the United States". The words 
"until a successor is appointed" are omitted as surplus- 
age. 

Subsection (b) is substituted for 5:181-5(c) and states 
the effect of section 3544(b) of this title. 

References in Text 

Section 3347 of title 5, referred to in text, was re- 
pealed and a new section 3347 was enacted by Pub. L. 
105-277, div. C, title I, § 151(b), Oct. 21, 1998, 112 Stat. 
2681-611, and, as so enacted, no longer contains provi- 
sions authorizing the President to direct temporary 
successors to duties. See section 3345 of Title 5, Govern- 
ment Organization and Employees. 

Amendments 

1994— Pars. (3), (4). Pub. L. 103-337 added par. (3) and 
redesignated former par. (3) as (4). 

1986 — Pub. L. 99-433 struck out subsec. (a) designa- 
tion, substituted ", in the order prescribed by the Sec- 
retary of the Army and approved by the Secretary of 
Defense" for "in order of their length of service as 
such" in par. (2), and struck out subsec. (b) which read 
as follows: "Performance of the duties of the Secretary 
by the Chief of Staff or any officer of the Army des- 
ignated under section 3347 of title 5 shall not be consid- 
ered as the holding of a civil office within the meaning 
of section 973(b) of this title." 

1968 — Subsec. (b). Pub. L. 90-235 substituted "section 
973(b) of this title" for "section 3544(b) of this title". 

1966— Pub. L. 89-718 substituted "section 3347 of title 
5" for "section 6 of title 5" wherever appearing. 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Army, see 
Ex. Ord. No. 12908, Apr. 22, 1994, 59 F.R. 21907, set out as 
a note under section 3345 of Title 5. 

§ 3018. Administrative Assistant 

(a) There is an Administrative Assistant in the 
Department of the Army. The Administrative 
Assistant shall be appointed by the Secretary of 
the Army and shall perform duties that the Sec- 
retary considers appropriate. 

(b) During- a vacancy in the office of Sec- 
retary, the Administrative Assistant has charge 
and custody of all records, books, and papers of 
the Department of the Army. 

(c) The Secretary may authorize the Adminis- 
trative Assistant to sign, during the temporary 



absence of the Secretary, any paper requiring 
his signature. In such a case, the Administrative 
Assistant's signature has the same effect as the 
Secretary's signature. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 159, §3016; re- 
numbered §3018, Pub. L. 99-433, title V, 
§ 501(a)(3), Oct. 1, 1986, 100 Stat. 1034.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3016(a) 


5:185. 


R.S. 215; Feb. 27, 1877. ch. 


3016(b) 


5:186. 


69 (2d par.), 19 Stat. 


3016(c) 


5:187. 


241. 






Mar. 4, 1874, ch. 44, 18 






Stat. 19. 



Although 5:185, 186, and 187 are omitted from the 
United States Code as covered by 5:181-5, they are not 
so superseded and are restated in this revised section. 

In subsections (a), (b), and (c), the title "Administra- 
tive Assistant" is substituted for the title "Assistant 
and Chief Clerk", to accord with present usage. R.S. 215 
(less last sentence) is not contained in 5:185 and 186. It 
is also omitted from the revised section as obsolete. 

In subsection (a), the words "an inferior officer" are 
omitted, since the Secretary's authority to appoint the 
Administrative Assistant makes the office an inferior 
office within the meaning of the Constitution. The 
words "perform duties that the Secretary considers ap- 
propriate" are substituted for the words "to be em- 
ployed therein as he shall deem proper". 

In subsection (b), the words "During a vacancy in the 
office of Secretary * * * has" are substituted for the 
words "whenever the Secretary of the Army shall be re- 
moved from office by the President of the United 
States, or in any other case of vacancy, shall, during 
such vacancy have the". The word "of" is substituted 
for the words "appertaining to". 

In subsection (c), the words "during the temporary 
absence of the Secretary" are substituted for the words 
"When, from illness or other cause, the Secretary of 
War is temporarily absent from the War Department". 
The words "requisitions upon the Treasury Depart- 
ment" are omitted as surplusage. The last sentence is 
substituted for 5:187 (words after semicolon). 

Prior Provisions 

A prior section 3018, added Pub. L. 85-861, §1(59)(A), 
Sept. 2, 1958, 72 Stat. 1462, prescribed compensation of 
General Counsel of Department of the Army, prior to 
repeal by Pub. L. 88-426, title III, §305(40)(A), Aug. 14, 
1964, 78 Stat. 427, eff. first day of first pay period begin- 
ning on or after July 1, 1964. 

§ 3019. General Counsel 

(a) There is a General Counsel of the Depart- 
ment of the Army, appointed from civilian life 
by the President, by and with the advice and 
consent of the Senate. 

(b) The General Counsel shall perform such 
functions as the Secretary of the Army may pre- 
scribe. 

(Added Pub. L. 99-433, title V, § 501(a)(7), Oct. 1, 
1986, 100 Stat. 1038; amended Pub. L. 100-456, div. 
A, title VII, § 703(a), Sept. 29, 1988, 102 Stat. 1996.) 

Prior Provisions 

A prior section 3019 was renumbered section 3038 of 
this title. 

Amendments 

1988— Subsec. (a). Pub. L. 100-456 inserted ", by and 
with the advice and consent of the Senate" before pe- 
riod at end. 
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Effective Date of 1988 Amendment 

Section 703(c) of Pub. L. 100-456 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 5019 and 8019 of this title] shall apply 
to appointments made under sections 3019, 5019, and 
8019, respectively, of title 10, United States Code, on 
and after the date of the enactment of this Act [Sept. 
29, 1988]." 

§ 3020. Inspector General 

(a) There is an Inspector General of the Army 
who shall be detailed to such position by the 
Secretary of the Army from the general officers 
of the Army. An officer may not be detailed to 
such position for a tour of duty of more than 
four years, except that the Secretary may ex- 
tend such a tour of duty if he makes a special 
finding that the extension is necessary in the 
public interest. 

(b) When directed by the Secretary or the 
Chief of Staff, the Inspector General shall — 

(1) inquire into and report upon the dis- 
cipline, efficiency, and economy of the Army; 
and 

(2) perform any other duties prescribed by 
the Secretary or the Chief of Staff. 

(c) The Inspector General shall periodically 
propose programs of inspections to the Sec- 
retary of the Army and shall recommend addi- 
tional inspections and investigations as may ap- 
pear appropriate. 

(d) The Inspector General shall cooperate fully 
with the Inspector General of the Department of 
Defense in connection with the performance of 
any duty or function by the Inspector General of 
the Department of Defense under the Inspector 
General Act of 1978 (5 U.S.C. App. 3) regarding 
the Department of the Army. 

(e) The Inspector General shall have such dep- 
uties and assistants as the Secretary of the 
Army may prescribe. Each such deputy and as- 
sistant shall be an officer detailed by the Sec- 
retary to that position from the officers of the 
Army for a tour of duty of not more than four 
years, under a procedure prescribed by the Sec- 
retary. 

(Added Pub. L. 99-433, title V, § 501(a)(7), Oct. 1, 
1986, 100 Stat. 1038.) 

References in Text 

The Inspector General Act of 1978, referred to in sub- 
sec, (d), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, as 
amended, which is set out in the Appendix to Title 5, 
Government Organization and Employees. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3039 of this title prior to enactment of 
Pub. L. 99-433. 

§3021. Army Reserve Forces Policy Committee 

There is in the Office of the Secretary of the 
Army an Army Reserve Forces Policy Commit- 
tee. The functions, membership, and organiza- 
tion of that committee are set forth in section 
10302 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(4)(A), Oct. 5, 1994, 108 Stat. 2982.) 

Prior Provisions 

Prior section 3021 was renumbered section 10302 of 
this title. 



Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 3022. Financial management 

(a) The Secretary of the Army shall provide 
that the Assistant Secretary of the Army for Fi- 
nancial Management shall direct and manage fi- 
nancial management activities and operations 
of the Department of the Army, including ensur- 
ing that financial management systems of the 
Department of the Army comply with sub- 
section (b). The authority of the Assistant Sec- 
retary for such direction and management shall 
include the authority to — 

(1) supervise and direct the preparation of 
budget estimates of the Department of the 
Army and otherwise carry out, with respect to 
the Department of the Army, the functions 
specified for the Under Secretary of Defense 
(Comptroller) in section 135(c) of this title; 

(2) approve and supervise any project to de- 
sign or enhance a financial management sys- 
tem for the Department of the Army; and 

(3) approve the establishment and supervise 
the operation of any asset management sys- 
tem of the Department of the Army, includ- 
ing— 

(A) systems for cash management, credit 
management, and debt collection; and 

(B) systems for the accounting for the 
quantity, location, and cost of property and 
inventory. 

(b) (1) Financial management systems of the 
Department of the Army (including accounting 
systems, internal control systems, and financial 
reporting systems) shall be established and 
maintained in conformance with — 

(A) the accounting and financial reporting 
principles, standards, and requirements estab- 
lished by the Comptroller General under sec- 
tion 3511 of title 31; and 

(B) the internal control standards estab- 
lished by the Comptroller General under sec- 
tion 3512 of title 31. 

(2) Such systems shall provide for — 

(A) complete, reliable, consistent, and time- 
ly information which is prepared on a uniform 
basis and which is responsive to the financial 
information needs of department manage- 
ment; 

(B) the development and reporting of cost in- 
formation; 

(C) the integration of accounting and budg- 
eting information; and 

(D) the systematic measurement of perform- 
ance. 

(c) The Assistant Secretary shall maintain a 
five-year plan describing the activities the De- 
partment of the Army proposes to conduct over 
the next five fiscal years to improve financial 
management. Such plan shall be revised annu- 
ally. 

(d) The Assistant Secretary of the Army for 
Financial Management shall transmit to the 
Secretary of the Army a report each year on the 
activities of the Assistant Secretary during the 
preceding year. Each such report shall include a 
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description and analysis of the status of Depart- 
ment of the Army financial management. 

(Added Pub. L. 100-456, div. A, title VII, 
§ 702(a)(2), Sept. 29, 1988, 102 Stat. 1993; amended 
Pub. L. 103-337, div. A, title X, §1070(a)(15), Oct. 
5, 1994, 108 Stat. 2856; Pub. L. 104-106, div. A, title 
XV, § 1503(b)(1), Feb. 10, 1996, 110 Stat. 512.) 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted 
"Under Secretary of Defense (Comptroller)" for "Comp- 
troller of the Department of Defense". 

1994— Subsec. (a)(1). Pub. L. 103-337 substituted "sec- 
tion 135(c)" for "section 137(c)". 

Effective Date 

Section effective Jan. 20, 1989, see section 702(e)(1) of 
Pub. L. 100^56, set out as an Effective Date of 1988 
Amendment note under section 3016 of this title. 

§ 3023. Chief of Legislative Liaison 

(a) There is a Chief of Legislative Liaison in 
the Department of the Army. An officer as- 
signed to that position shall be an officer in the 
grade of major general. 

(b) The Chief of Legislative Liaison shall per- 
form legislative affairs functions as specified for 
the Office of the Secretary of the Army by sec- 
tion 3014(c)(1)(F) of this title. 

(Added Pub. L. 107-314, div. A, title V, 
§ 504(c)(1)(A), Dec. 2, 2002, 116 Stat. 2531.) 

§ 3024. Director of Small Business Programs 

(a) Director. — There is a Director of Small 
Business Programs in the Department of the 
Army. The Director is appointed by the Sec- 
retary of the Army. 

(b) Office of Small Business Programs. — 
The Office of Small Business Programs of the 
Department of the Army is the office that is es- 
tablished within the Department of the Army 
under section 15(k) of the Small Business Act (15 
U.S.C. 644(k)). The Director of Small Business 
Programs is the head of such office. 

(c) Duties and Powers. — (1) The Director of 
Small Business Programs shall, subject to para- 
graph (2), perform such duties regarding small 
business programs of the Department of the 
Army, and shall exercise such powers regarding 
those programs, as the Secretary of the Army 
may prescribe. 

(2) Section 15(k) of the Small Business Act (15 
U.S.C. 644(k)), except for the designations of the 
Director and the Office, applies to the Director 
of Small Business Programs. 

(Added Pub. L. 109-163, div. A, title IX, § 904(c)(1), 
Jan. 6, 2006, 119 Stat. 3400.) 

Change of Name 

The Director of Small and Disadvantaged Business 
Utilization of the Department of the Army and the Of- 
fice of Small and Disadvantaged Business Utilization of 
the Department of the Army were redesignated the Di- 
rector of Small Business Programs of the Department 
of the Army and the Office of Small Business Programs 
of the Department of the Army, respectively, by Pub. 
L. 109-163 which also provided that references to the 
former were deemed to refer to the latter. See section 
904(a) of Pub. L. 109-163, set out as a note under section 
144 of this title. 



CHAPTER 305— THE ARMY STAFF 

See. 

3031. The Army Staff: function; composition. 

3032. The Army Staff: general duties. 

3033. Chief of Staff. 

3034. Vice Chief of Staff. 

3035. Deputy Chiefs of Staff and Assistant Chiefs of 

Staff. 

3036. Chiefs of branches: appointment; duties. 

3037. Judge Advocate General, Deputy Judge Advo- 

cate General, and general officers of Judge 
Advocate General's Corps: appointment; du- 
ties. 

3038. Office of Army Reserve: appointment of Chief. 

3039. Deputy and assistant chiefs of branches. 
[3040. Repealed.] 

Amendments 

2008— Pub. L. 110-181, div. A, title V, § 543(a)(3)(B), 
Jan. 28, 2008, 122 Stat. 115, substituted "Deputy" for 
"Assistant" in item 3037. 

1994— Pub. L. 103-337, div. A, title IX, § 904(b)(2), Oct. 
5, 1994, 108 Stat. 2827, struck out item 3040 "Chief of Na- 
tional Guard Bureau: appointment; acting chief". 

1986— Pub. L. 99-433, title V, § 502(g)(2), Oct. 1, 1986, 100 
Stat. 1042, amended analysis generally, substituting 
items 3031 to 3040 for former Items 3031 to 3040. 

1980— Pub. L. 96-513, title V, §512(2), Dec. 12, 1980, 94 
Stat. 2929, substituted "Deputy Chiefs" for "Deputy 
Chief" in item 2035, and substituted "appointment" for 
"appointments" in item 3036. 

1966— Pub. L. 89-718, § 25(b), Nov. 2, 1966, 80 Stat. 1119, 
struck out item 3038 "Chief of Engineers: additional du- 
ties". 

§ 3031. The Army Staff: function; composition 

(a) There is in the executive part of the De- 
partment of the Army an Army Staff. The func- 
tion of the Army Staff is to assist the Secretary 
of the Army in carrying out his responsibilities. 

(b) The Army Staff is composed of the follow- 
ing: 

(1) The Chief of Staff. 

(2) The Vice Chief of Staff. 

(3) The Deputy Chiefs of Staff. 

(4) The Assistant Chiefs of Staff. 

(5) The Chief of Engineers. 

(6) The Surgeon General of the Army. 

(7) The Judge Advocate General of the Army. 

(8) The Chief of Chaplains of the Army. 

(9) The Chief of Army Reserve. 

(10) Other members of the Army assigned or 
detailed to the Army Staff. 

(11) Civilian employees of the Department of 
the Army assigned or detailed to the Army 
Staff. 

(c) Except as otherwise specifically prescribed 
by law, the Army Staff shall be organized in 
such manner, and its members shall perform 
such duties and have such titles, as the Sec- 
retary may prescribe. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 150; Pub. L. 
93-547, Dec. 26, 1974, 88 Stat. 1742; Pub. L. 93-608, 
§1(6), Jan. 2, 1975, 88 Stat. 1968; Pub. L. 98-525, 
title V, §515, Oct. 19, 1984, 98 Stat. 2522; Pub. L. 
99-433, title V, § 502(a), Oct. 1, 1986, 100 Stat. 
1039.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3031(a) 
3031(b) 


10:21a(a). 
10:21a(b). 


June 28. 1950, ch. 383, 
§201, 64 Stat. 265. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3031(c) 
3031(d) 


10:21a(c). 
10:21a(d). 





In subsection (a), the words "an Army Staff consist- 
ing- of—" are substituted for the words "a staff, which 
shall be known as the Army Staff, and which shall con- 
sist of — ". The words "under regulations prescribed by 
the Secretary of the Army" are omitted, since the Sec- 
retary has inherent authority to issue regulations ap- 
propriate to exercising his statutory functions. 

In subsection (c), the third sentence is substituted for 
10:21a(c) (1st 13 words and 1st proviso). The words "offi- 
cers and employees * * * or under the jurisdiction of" 
are omitted as surplusage. 

In subsections (c) and (d), the word "hereafter" is 
omitted, since all wars and emergencies declared by 
Congress before June 24, 1950, have been terminated. 

In subsection (d), the second sentence is substituted 
for 10:21a(d) (last 31 words of 1st sentence). The third 
sentence is substituted for 10:21a(d) (2d sentence). 
10:21a(d) (1st 13 words of last sentence) is omitted as ex- 
ecuted. The words "This subsection does not apply" are 
substituted for the words "and shall be in applicable". 

Amendments 

1986 — Pub. L. 99-433 amended section generally, sub- 
stituting "The Army Staff: function; composition" for 
"Composition: assignment and detail of members of 
Army and civilians" in section catchline and substitut- 
ing in text provisions relating to establishment and 
composition of the Army Staff and authorizing the Sec- 
retary to prescribe the organization, duties, and titles 
of the Army Staff for provisions relating to establish- 
ment and composition of the Army Staff, authorizing 
the Secretary to prescribe the organization, duties, and 
titles of the Army Staff and authorizing part of the 
Army Staff to be designated as the Army General Staff, 
and limiting the number of officers who may be as- 
signed or detailed to permanent duty in the executive 
part of the Department of the Army and on or with the 
Army General Staff. 

1984— Subsec. (d). Pub. L. 98-525 struck out subsec. (d) 
which provided that no commissioned officer who was 
assigned or detailed to duty in the executive part of the 
Department of the Army could serve for a tour of duty 
of more than four years, but that the Secretary could 
extend such a tour of duty if he made a special finding 
that the extension was necessary in the public interest, 
that no officer could be assigned or detailed to duty in 
the executive part of the Department of the Army 
within two years after relief from that duty, except 
upon a special finding by the Secretary that the assign- 
ment or detail was necessary in the public interest, and 
that the subsection did not apply in time of war, or of 
national emergency declared by Congress. 

1975— Subsec. (c). Pub. L. 93-608 struck out require- 
ment of quarterly report to Congress on the number of 
officers in the executive part of the Department of the 
Army and the number of commissioned officers on or 
with the Army General Staff and the justification 
therefor. 

1974 — Subsec. (a)(3). Pub. L. 93-547 increased the num- 
ber of Deputy Chiefs of Staff from three to four. 

Effective Date of 1984 Amendment 

Section 515 of Pub. L. 98-525 provided that the amend- 
ment made by that section is effective Oct. 1, 1984. 

§3032. The Army Staff: general duties 

(a) The Army Staff shall furnish professional 
assistance to the Secretary, the Under Sec- 
retary, and the Assistant Secretaries of the 
Army and to the Chief of Staff of the Army. 

(b) Under the authority, direction, and control 
of the Secretary of the Army, the Army Staff 
shall — 



(1) subject to subsections (c) and (d) of sec- 
tion 3014 of this title, prepare for such employ- 
ment of the Army, and for such recruiting, or- 
ganizing, supplying, equipping (including 
those aspects of research and development as- 
signed by the Secretary of the Army), train- 
ing, servicing, mobilizing, demobilizing, ad- 
ministering, and maintaining of the Army, as 
will assist in the execution of any power, duty, 
or function of the Secretary or the Chief of 
Staff; 

(2) investigate and report upon the efficiency 
of the Army and its preparation to support 
military operations by combatant commands; 

(3) prepare detailed instructions for the exe- 
cution of approved plans and supervise the 
execution of those plans and instructions; 

(4) as directed by the Secretary or the Chief 
of Staff, coordinate the action of organiza- 
tions of the Army; and 

(5) perform such other duties, not otherwise 
assigned by law, as may be prescribed by the 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 161; Pub. L. 
85-599, §4(g), Aug. 6, 1958, 72 Stat. 517; Pub. L. 
99-433, title V, § 502(b), Oct. 1, 1986, 100 Stat. 
1040.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3032(a) 
3032(b) 


10:21e(a). 
10:21e(b). 


June 28. 1950, oh. 383, 
§205, 64 Stat. 266. 



In subsection (a), the word "furnish" is substituted 
for the word "render". 

In subsection (b)(1), the words "power, duty, or func- 
tion of" are substituted for the words "power vested in, 
duty imposed upon, or function assigned to". 

In subsection (b)(2), the words "all questions affect- 
ing" and "state of" are omitted as surplusage. 

Amendments 

1986— Pub. L. 99-433, § 502(b)(3), substituted "The 
Army Staff: general duties" for "General duties" in 
section catchline. 

Subsec. (a). Pub. L. 99-433, § 502(b)(1), inserted "and to 
the Chief of Staff of the Army". 

Subsec. (b). Pub. L. 99-433, §502(b)(2), substituted "au- 
thority, direction, and control of the Secretary of the 
Army" for "direction and control of the Secretary" in 
introductory provisions, inserted "subject to sub- 
sections (c) and (d) of section 3014 of this title," and 
substituted "(including those aspects of research and 
development assigned by the Secretary of the Army), 
training, servicing, mobilizing, demobilizing, admin- 
istering, and maintaining" for ", training, serving, mo- 
bilizing, and demobilizing" in cl. (1), substituted "to 
support military operations by combatant commands" 
for "for military operations" in cl. (2), and amended cl. 
(4) generally. Prior to amendment, cl. (4) read as fol- 
lows: "act as agent of the Secretary and the Chief of 
Staff in coordinating the action of all organizations of 
the Department of the Army; and". 

1958— Subsec. (b)(1). Pub. L. 85-599 substituted "pre- 
pare for such employment of the Army" for "prepare 
such plans for the national security, for employment of 
the Army for that purpose, both separately and in con- 
junction with the naval and air forces". 

§ 3033. Chief of Staff 

(a)(1) There is a Chief of Staff of the Army, ap- 
pointed for a period of four years by the Presi- 
dent, by and with the advice and consent of the 



Page 1829 



TITLE 10— ARMED FORCES 



§3033 



Senate, from the general officers of the Army. 
He serves at the pleasure of the President. In 
time of war or during a national emergency de- 
clared by Congress, he may be reappointed for a 
term of not more than four years. 

(2) The President may appoint an officer as 
Chief of Staff only if— 

(A) the officer has had significant experience 
in joint duty assignments; and 

(B) such experience includes at least one full 
tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title) as a general 
officer. 

(3) The President may waive paragraph (2) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(b) The Chief of Staff, while so serving, has the 
grade of general without vacating his permanent 
grade. 

(c) Except as otherwise prescribed by law and 
subject to section 3013(f) of this title, the Chief 
of Staff performs his duties under the authority, 
direction, and control of the Secretary of the 
Army and is directly responsible to the Sec- 
retary. 

(d) Subject to the authority, direction, and 
control of the Secretary of the Army, the Chief 
of Staff shall — 

(1) preside over the Army Staff; 

(2) transmit the plans and recommendations 
of the Army Staff to the Secretary and advise 
the Secretary with regard to such plans and 
recommendations; 

(3) after approval of the plans or recom- 
mendations of the Army Staff by the Sec- 
retary, act as the agent of the Secretary in 
carrying them into effect; 

(4) exercise supervision, consistent with the 
authority assigned to commanders of unified 
or specified combatant commands under chap- 
ter 6 of this title, over such of the members 
and organizations of the Army as the Sec- 
retary determines; 

(5) perform the duties prescribed for him by 
section 171 of this title and other provisions of 
law; and 

(6) perform such other military duties, not 
otherwise assigned by law, as are assigned to 
him by the President, the Secretary of De- 
fense, or the Secretary of the Army. 

(e) (1) The Chief of Staff shall also perform the 
duties prescribed for him as a member of the 
Joint Chiefs of Staff under section 151 of this 
title. 

(2) To the extent that such action does not im- 
pair the independence of the Chief of Staff in the 
performance of his duties member of the 
Joint Chiefs of Staff, the Chief of Staff shall in- 
form the Secretary regarding military advice 
rendered by members of the Joint Chiefs of Staff 
on matters affecting the Department of the 
Army. 

(3) Subject to the authority, direction, and 
control of the Secretary of Defense, the Chief of 
Staff shall keep the Secretary of the Army fully 
informed of significant military operations af- 
fecting the duties and responsibilities of the 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 162, §3034; Pub. 
L. 85-599, §4(a), Aug. 6, 1958, 72 Stat. 516; Pub. L. 



87-651, title I, §114, Sept. 7, 1962, 76 Stat. 513; 
Pub. L. 90-22, title IV, §401, June 5, 1967, 81 Stat. 
53; Pub. L. 96-513, title V, §502(2), Dec. 12, 1980, 94 
Stat. 2909; Pub. L. 97-22, § 10(b)(4), July 10, 1981, 
95 Stat. 137; renumbered §3033 and amended Pub. 
L. 99-433, title V, § 502(c), Oct. 1, 1986, 100 Stat. 
1040; Pub. L. 100-456, div. A, title V, § 519(a)(3), 
Sept. 29, 1988, 102 Stat. 1972.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3034(a) 
3034(b) 
3034(c) 

3034(d) 


10:21b (1st sentence). 
10:21b (less 1st sentence). 
10:21d(a) (1st 9 words). 
10:21d(b) (2d sentence). 
10:21d(c). 

10:21d(a) (less 1st 9 
words). 

10:21d(b) (less 2d sen- 
tence). 

10:38 (last par.). 


June 28. 1950, ch. 383, 
§§202, 204, 64 Stat. 266. 

June 3, 1916, ch. 134, §5 
(last par.), added June 
15, 1933. ch. 87, §2 (last 
par.), 48 Stat. 154. 



In subsection (a), the words "not for" are substituted 
for the words "no person shall serve as Chief of Staff 
for a term of " . 

In subsection (b), the words "so serving'" are sub- 
stituted for the words "holding office as such". The 
words "regular or reserve" are substituted for the word 
"permanent", since there are no other "permanent" 
grades. The words "in the Army" are omitted as sur- 
plusage. The words "and shall take rank as prescribed 
by law" are omitted as covered by section 743 of this 
title. The words "He shall receive the compensation 
prescribed by law" are omitted as covered by the Ca- 
reer Compensation Act of 1949, 63 Stat. 802 (37 U.S.C. 231 
et seq.). 

In subsection (c), the provisions of 10:21d relating to 
the direction of the Secretary of the Army over the 
Chief of Staff are combined. The words "and of sub- 
section (c) of this section" and "state of" are omitted 
as surplusage. 

In subsection (d), 10:38 (last par.) is omitted as cov- 
ered by 10:21d(a). The words "by sections la-lg, 19, 
21a-21h, 61-1, 81-1, 231a and 316-1 of this title and sec- 
tion 181-3 to 181-5 of Title 5" are omitted as covered by 
the words "other provisions of law". 

1962 Act 

The changes correct references to section 202(j) of the 
National Security Act of 1947, which is now set out as 
section 124 of title 10. 

Prior Provisions 

A prior section 3033 was renumbered section 10302 of 
this title. 

Amendments 

1988— Subsec. (a)(2)(B). Pub. L. 100-456 substituted 
"full tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title)" for "joint duty as- 
signment". 

1986— Pub. L. 99-433 renumbered section 3034 of this 
title as this section, substituted "Chief of Staff" for 
"Chief of Staff: appointment; duties" in section catch- 
line, and amended text generally. Prior to amendment, 
text read as follows: 

"(a) The Chief of Staff shall be appointed by the 
President, by and with the advice and consent of the 
Senate, for a period of four years, from the general offi- 
cers of the Army. He serves during the pleasure of the 
President. In time of war or national emergency, de- 
clared by the Congress after December 31, 1968, he may 
be reappointed for a term of not more than four years. 

"(b) The Chief of Staff, while so serving, has the 
grade of general without vacating his regular or reserve 
grade. 

"(c) Except as otherwise prescribed by law and sub- 
ject to section 3012(c) and (d) of this title, the Chief of 
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Staff performs his duties under the direction of the 
Secretary of the Army, and is directly responsible to 
the Secretary for the efficiency of the Army, its pre- 
paredness for military operations, and plans therefor. 
"(d) The Chief of Staff shall— 
"(1) preside over the Army Staff; 
"(2) send the plans and recommendations of the 
Army Staff to the Secretary, and advise him with re- 
gard thereto; 

"(3) after approval of the plans or recommendations 
of the Army Staff by the Secretary, act as the agent 
of the Secretary in carrying them into effect; 

"(4) exercise supervision over such of the members 
and organizations of the Army as the Secretary of 
the Army determines. Such supervision shall be exer- 
cised in a manner consistent with the full operational 
command vested in unified or specified combatant 
commanders under section 124 of this title; 

"(5) perform the duties described for him by sec- 
tions 141 and 171 of this title and other provisions of 
law; and 

"(6) perform such other military duties, not other- 
wise assigned by law, as are assigned to him by the 
President." 

1981 — Subsec. (b). Pub. L. 97-22 struck out a comma 
after "regular or reserve grade". 

1980 — Subsec. (b). Pub. L. 96-513 struck out provision 
under which the Chief of Staff is counted as one of the 
officers authorized to serve in a grade above lieutenant 
general under section 3066 of this title. 

1967 — Subsec. (a). Pub. L. 90-22 changed requirement 
that Chief of Staff be reappointed only with advice and 
consent of Senate by providing for his reappointment 
for a term of not more than four years by President 
without such advice and consent in a time of war or na- 
tional emergency as declared by Congress. 

1962— Subsec. (d)(4). Pub. L. 87-651 substituted "under 
section 124 of this title" for "pursuant to section 202(j) 
of the National Security Act of 1947, as amended". 

1958— Subsec. (d)(4). Pub. L. 85-599 required Chief of 
Staff to exercise supervision only as Secretary of the 
Army determines and in a manner consistent with full 
operational command vested in unified or specified 
combatant commanders. 

Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1967 Amendment 

Section 405 of title IV of Pub. L. 90-22 provided that: 
"The amendments made by this title [amending sec- 
tions 3034 [now 3033], 5081, 5201, and 8034 [now 8033] of 
this title] shall take effect as of January 1, 1969." 

Waiver of Qualifications for Appointment as 
Service Chief 

Pub. L. 99-433, title V, § 532(c), Oct. 1, 1986, 100 Stat. 
1063, as amended by Pub. L. 100-26, § 11(b), Apr. 21, 1987, 
101 Stat. 289; Pub. L. 100-180, div. A, title XIII, 
§ 1314(a)(3), Dec. 4, 1987, 101 Stat. 1175, provided that the 
President may waive, on a case-by-case basis, require- 
ments for appointment as Service Chief provided for in 
sections 3033(a)(2), 5033(a)(2), 5043(a)(2), and 8033(a)(2) of 
this title, for a period of four years after Oct. 1, 1986. 

§ 3034. Vice Chief of Staff 

(a) There is a Vice Chief of Staff of the Army, 
appointed by the President, by and with the ad- 
vice and consent of the Senate, from the general 
officers of the Army. 

(b) The Vice Chief of Staff of the Army, while 
so serving, has the grade of general without 
vacating his permanent grade. 



(c) The Vice Chief of Staff has such authority 
and duties with respect to the Department of 
the Army as the Chief of Staff, with the ap- 
proval of the Secretary of the Army, may dele- 
gate to or prescribe for him. Orders issued by 
the Vice Chief of Staff in performing such duties 
have the same effect as those issued by the Chief 
of Staff. 

(d) When there is a vacancy in the office of 
Chief of Staff or during the absence or disability 
of the Chief of Staff— 

(1) the Vice Chief of Staff shall perform the 
duties of the Chief of Staff until a successor is 
appointed or the absence or disability ceases; 
or 

(2) if there is a vacancy in the office of the 
Vice Chief of Staff or the Vice Chief of Staff is 
absent or disabled, unless the President di- 
rects otherwise, the most senior officer of the 
Army in the Army Staff who is not absent or 
disabled and who is not restricted in perform- 
ance of duty shall perform the duties of the 
Chief of Staff until a successor to the Chief of 
Staff or the Vice Chief of Staff is appointed or 
until the absence or disability of the Chief of 
Staff or Vice Chief of Staff ceases, whichever 
occurs first. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 162, §3035; Pub. 
L. 85-599, §6(a), Aug. 6, 1958, 72 Stat. 519; renum- 
bered §3034 and amended Pub. L. 99-433, title V, 
§ 502(d), Oct. 1, 1986, 100 Stat. 1041.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3035(a) 
3035(1)) 


10:21c (1st sentence). 
10:21c (less 1st sentence). 


June 28. 1950, ch. 383, 
§203, 64 Stat. 266. 



In subsection (a), the words "of the Army" are omit- 
ted as surplusage. 

In subsection (b), the words "If the Chief of Staff is 
absent or disabled or if that office is vacant" are sub- 
stituted for 10:21c (1st 18 words of last sentence). The 
words "the officer who is highest on the following list 
and" are inserted for clarity. The words "until his suc- 
cessor is appointed" are omitted as surplusage. 

Prior Provisions 

A prior section 3034 was renumbered section 3033 of 
this title. 

Amendments 

1986— Pub. L. 99-433, § 502(d), renumbered section 3035 
of this title as this section. 

Pub. L. 99-433, §502(d)(3), substituted "Vice Chief of 
Staff" for "Vice Chief of Staff, Deputy Chiefs of Staff, 
and Assistant Chiefs of Staff: succession to duties of 
Chief of Staff" in section catchline. 

Subsecs. (a), (b). Pub. L. 99-433, § 502(d)(1), amended 
subsecs. (a) and (b) generally. Prior to amendment, sub- 
secs. (a) and (b) read as follows: 

"(a) The Vice Chief of Staff, the Deputy Chiefs of 
Staff, and the Assistant Chiefs of Staff shall be general 
officers detailed to those positions. 

"(b) If the Chief of Staff is absent or disabled or if 
that office is vacant, the officer who is highest on the 
following list and who is not absent or disabled shall, 
unless otherwise directed by the President, perform the 
duties of the Chief of Staff until a successor is ap- 
pointed or the absence or disability ceases: 
"(1) The Vice Chief of Staff. 

"(2) The Deputy Chiefs of Staff in order of senior- 
ity." 

Subsec. (d). Pub. L. 99-433, § 502(d)(2), added subsec. 
(d). 
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1958— Subsec. (c). Pub. L. 85-599 added subsec. (c). 

§3035. Deputy Chiefs of Staff and Assistant 
Chiefs of Staff 

(a) The Deputy Chiefs of Staff and the Assist- 
ant Chiefs of Staff shall be general officers de- 
tailed to those positions. 

(b) The Secretary of the Army shall prescribe 
the number of Deputy Chiefs of Staff and Assist- 
ant Chiefs of Staff, for a total of not more than 
eight positions. 

(Added Pub. L. 99-433, title V, § 502(e), Oct. 1, 
1986, 100 Stat. 1042; Pub. L. 110-181, div. A, title 
IX, § 902(a), Jan. 28, 2008, 122 Stat. 272.) 

Prior Provisions 

A prior section 3035 was renumbered section 3034 of 
this title. 

Amendments 

2008 — Subsec. (b). Pub. L. 110-181, amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The number of Deputy Chiefs of Staff and As- 
sistant Chiefs of Staff shall be prescribed by the Sec- 
retary, except that — 

"(1) there may not be more than five Deputy Chiefs 

of Staff; and 

"(2) there may not be more than three Assistant 
Chiefs of Staff." 

§ 3036. Chiefs of branches: appointment; duties 

(a) There are in the Army the following offi- 
cers: 

(1) Chief of Engineers. 

(2) Surgeon General. 

(3) Judge Advocate General. 

(4) Chief of Chaplains. 

(b) Each officer named in subsection (a), ex- 
cept the Judge Advocate General, shall be ap- 
pointed by the President, by and with the advice 
and consent of the Senate, from officers above 
the grade of major who — 

(1) have shown by extensive duty in the 
branch concerned, or by similar duty, that 
they are qualified for the appointment; and 

(2) have been recommended by a board under 
subsection (e). 

Each officer covered by the preceding sentence, 
except the Surgeon General, shall be appointed 
in the regular grade of major general. The Sur- 
geon General may be appointed from officers in 
any corps of the Army Medical Department and, 
while so serving, has the grade of lieutenant 
general. The Judge Advocate General shall be 
appointed as prescribed in section 3037 of this 
title. 

(c) An officer appointed under subsection (b) 
normally holds office for four years. However, 
the President may terminate or extend the ap- 
pointment at any time. 

(d) (1) Each officer named in subsection (a) 
shall perform duties prescribed by the Secretary 
of the Army and by law. 

(2) Under the supervision of the Secretary, the 
Chief of Engineers may accept orders to provide 
services to another department, agency, or in- 
strumentality of the United States or to a State 
or political subdivision of a State. The Chief of 
Engineers may provide any part of those serv- 
ices by contract. Services may be provided to a 



State, or to a political subdivision of a State, 
only if— 

(A) the work to be undertaken on behalf of 
non-Federal interests involves Federal assist- 
ance and the head of the department or agency 
providing Federal assistance for the work does 
not object to the provision of services by the 
Chief of Engineers; and 

(B) the services are provided on a reimburs- 
able basis. 

(3) In this subsection, the term "State" in- 
cludes the several States, the District of Colum- 
bia, the Commonwealths of Puerto Rico and the 
Northern Mariana Islands, territories and pos- 
sessions of the United States, and Indian tribes. 

(e) For each office to be filled under subsection 
(b), the Secretary shall select a board of five 
general officers, including the incumbent, if 
any, of the office, and at least two officers, if 
available, in a grade above major general who 
have had extensive service in the branch con- 
cerned. The Secretary shall give the board a list 
of the officers to be considered and shall specify 
the number of officers, not less than three, to be 
recommended. The list shall include — 

(1) the name of each officer of the Regular 
Army who is appointed in, or assigned to, that 
branch, and whose regular grade is colonel; 

(2) the name of each officer whose regular 
grade is above colonel, who has shown by ex- 
tensive duty in that branch, or by similar 
duty, that he is qualified for the appointment; 

(3) to the extent that the Secretary deter- 
mines advisable, the name of each officer of 
the Regular Army who is appointed in, or as- 
signed to, that branch, and whose regular 
grade is lieutenant colonel, in the order in 
which their names appear on the applicable 
promotion lists; and 

(4) to the extent that the Secretary consid- 
ers advisable, the name of each regular or re- 
serve officer on active duty in a grade above 
lieutenant colonel who has shown by extensive 
duty in that branch, or by similar duty, that 
he is qualified for the appointment. 

From these officers, the board shall recommend 
by name the number prescribed by the Sec- 
retary, and the President may appoint any offi- 
cer so recommended. If the President declines to 
appoint any of the recommended officers, or if 
the officer nominated cannot be appointed be- 
cause of advice by the Senate, the Secretary 
shall convene a board to recommend additional 
officers. An officer who is recommended but not 
appointed shall be considered not to have been 
recommended. This does not affect his eligi- 
bility for selection and recommendation for the 
grade of brigadier general or major general 
under section 3306 or 3307 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 163; Pub. L. 
89-288, §1, Oct. 22, 1965, 79 Stat. 1050; Pub. L. 
89-718, §24, Nov. 2, 1966, 80 Stat. 1119; Pub. L. 
97-295, §1(38), Oct. 12, 1982, 96 Stat. 1296; Pub. L. 
99-662, title IX, §922, Nov. 17, 1986, 100 Stat. 4194; 
Pub. L. 100-26, §7(a)(10), Apr. 21, 1987, 101 Stat. 
278; Pub. L. 102-580, title II, §211, Oct. 31, 1992, 106 
Stat. 4831; Pub. L. 104-106, div. A, title V, § 506(a), 
Feb. 10, 1996, 110 Stat. 296; Pub. L. 104-201, div. A, 
title X, §1074(a)(18), Sept. 23, 1996, 110 Stat. 2660.) 
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Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3036(a) 
3036(b) 

3036(c) 
3036(d) 
3036(e) 


10:21f(a). 
10:21f(b). 

10:181 (1st 17 words). 
10:559g-(a) (less 3d and 5th 

sentences). 
10:559g-(a) (3d sentence). 
10:21f(c). 
10:559g(b). 


June 28, 1950. ch. 383. 
§206, 64 Stat. 267. 

June 3, 1916, ch. 134, §11 
(1st 17 words); restated 
June 4, 1920, ch. 227, 
subch. I, §11 (1st 17 
words), 41 Stat. 768. 

Aug. 7, 1947, ch. 512, 
§ 513(a) (less 5th sen- 
tence), (b), 61 Stat. 901. 



In subsection (b), all references to the appointment of 
assistant chiefs are omitted as covered by sections 3037 
and 3040 of this title. All references to the grade of brig- 
adier general are omitted, since 10:21f(b) specifies the 
grade of major general for the offices. 10:559g(a) (4th 
sentence) is omitted as surplusage, since the appoint- 
ment is to a permanent grade. 10:559g(a) (6th and 7th 
sentences) is omitted as executed. 10:559g(a) (last sen- 
tence) is omitted, since the revised section applies only 
to the officers named in subsection (a). The words "ex- 
cept the Judge Advocate General" are inserted for clar- 
ity. The eight words before clause (1), and clauses (1) 
and (2), are substituted for the words "as prescribed in 
section 559g of this title", in 10:21f(b), and 10:559g(a) (1st 
sentence). The second sentence is substituted for 
10:559g(a) (2d sentence) and 10:21f(b) (1st 15 words). The 
words "selected and", in 10:21f(b), are omitted as sur- 
plusage. The words "arms, or services", in 10:559g(a) are 
omitted as obsolete, since sections 3063 and 3064 of this 
title designate the former arms and services as 
"branches". 

In subsection (c), the words "normally holds office" 
are substituted for the words "shall normally continue 
in that assignment for a tour of duty". The words "ap- 
pointment" and "office" are substituted for the words 
"assignment" and "tour of duty" whenever they are 
used in that sense. 

In subsection (e), the introductory clause is sub- 
stituted for 10:559g(b) (words before colon of 1st sen- 
tence). The words "in a grade above major general" are 
substituted for the words "of a rank above that of the 
position for which selections are to be made", since all 
the positions are in the grade of major general. The 
word "select" is substituted for the word "appoint", 
since the filling of the offices is not appointment to an 
office in the constitutional sense. The word "exten- 
sive" is substituted for the word "extended", except 
where it refers to "extended" active duty, in which 
case the word "extended" is omitted as surplusage. The 
words "the name of" are inserted for clarity. The words 
"appointed in, or assigned to" are substituted for the 
words "of the", and "in the", before the words "that 
branch", to conform to sections 3063 and 3064 of this 
title. The word "regular" is substituted for the word 
"permanent". The words "each regular or reserve offi- 
cer" are substituted for the words "of officers of any 
component of the Army of the United States". The 
words "these officers" are substituted for the words 
"among those recommended by such board". The words 
"This does not affect" are substituted for the words 
"but this shall in no way prejudice". The words "to be 
filled", "by it", "other", "which number shall", "to be 
considered", "and may in addition thereto and", and 
"in the position concerned" are omitted as surplusage. 



1982 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3036(d) 


10:3036(d). 




(1st sen- 






tence). 






3036(d) 


10:3036 (note). 


Oct. 27, 1965, Pub. L. 


(last 




89-298. §219, 79 Stat. 


sen- 




1089. 


tence). 







The first sentence is restated to clarify that the Sec- 
retary concerned is the Secretary of the Army. The 
word "services" is substituted for "work or services" 
because it is inclusive. The word "instrumentality" is 
added for clarity. 

Amendments 

1996 — Subsec. (b). Pub. L. 104-106 inserted "may be ap- 
pointed from officers in any corps of the Army Medical 
Department and" after "The Surgeon General" in con- 
cluding provisions. 

Subsec. (d)(3). Pub. L. 104-201 substituted "In this 
subsection" for "For purposes of this subsection". 
1992— Subsec. (d)(3). Pub. L. 102-580 added par. (3). 
1987— Subsec. (d). Pub. L. 100-26 designated existing 
first sentence requiring each officer named in subsec. 
(a) to perform prescribed duties as par. (1), designated 
existing second sentence permitting the Chief of Engi- 
neers to accept orders to provide services to another 
department, agency, or governmental instrumentality 
as par. (2), and substituted "United States or to a State 
or political subdivision of a State. The Chief of Engi- 
neers may provide any part of those services by con- 
tract. Services may be provided to a State, or to a po- 
litical subdivision of a State, only if — 

"(A) the work to be undertaken on behalf of non- 
Federal interests involves Federal assistance and the 
head of the department or agency providing Federal 
assistance for the work does not object to the provi- 
sion of services by the Chief of Engineers; and 

"(B) the services are provided on a reimbursable 
basis." for "United States and, on a reimbursable 
basis, to a State or political subdivision thereof. 
Services provided to a State or political subdivision 
thereof shall be undertaken only on condition that — 
"(1) the work to be undertaken on behalf of non- 
Federal interests involves Federal assistance; and 

"(2) the department or agency providing Federal as- 
sistance for the work does not object to the provision 
of services by the Chief of Engineers. [,] 
any part of those services by contract." 

1986— Subsec. (d). Pub. L. 99-662 substituted "and, on 
a reimbursable basis, to a State or political subdivision 
thereof. Services provided to a State or political sub- 
division thereof shall be undertaken only on condition 
that — 

"(1) the work to be undertaken on behalf of non- 
Federal interests involves Federal assistance; and 

"(2) the department or agency providing Federal as- 
sistance for the work does not object to the provision 
of services by the Chief of Engineers." 
for "and may provide", which resulted in the creation 
of an incomplete sentence. 

1982— Subsec. (d). Pub. L. 97-295 substituted "Sec- 
retary of the Army" for "Secretary" and inserted pro- 
vision that, under the supervision of the Secretary, the 
Chief of Engineers may accept orders to provide serv- 
ices to another department, agency, or instrumentality 
of the United States and may provide any part of those 
services by contract. 

1966— Subsec. (a). Pub. L. 89-718 struck out els. (2) to 
(8) naming the Chief Signal Officer, Adjutant General, 
Quartermaster General, Chief of Finance, Chief of Ord- 
nance, Chief Chemical Officer, and Chief of Transpor- 
tation respectively, and redesignated els. (9) to (11) as 
(2) to (4), respectively. 

1965— Subsec. (b). Pub. L. 89-288 provided Surgeon 
General, while so serving, with grade of lieutenant gen- 
eral. 

Corps op Engineers; Annual Budget Submission 

Pub. L. 110-161, div. C, title I, §114, Dec. 26, 2007, 121 
Stat. 1944, provided that: "All budget documents and 
justification materials for the Corps of Engineers an- 
nual budget submission to Congress shall be assembled 
and presented based on the most recent annual appro- 
priations Act: Provided, That new budget proposals for 
fiscal year 2008 and thereafter, shall not be integrated 
into the budget justifications submitted to Congress 
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but shall be submitted separately from the budget jus- 
tifications documents." 

Chief of Engineers; Fiscal Transparency Report 

Pub. L. 110-114, title II, §2027, Nov. 8, 200V, 121 Stat. 
10V9, provided that: 

"(a) In General. — On the third Tuesday of January of 
each year beginning January 2008, the Chief of Engi- 
neers shall submit to the Committee on Environment 
and Public Works of the Senate and the Committee on 
Transportation and Infrastructure of the House of Rep- 
resentatives a report on — 

"(1) the expenditures by the Corps for the preceding 
fiscal year and estimated expenditures by the Corps 
for the current fiscal year; and 

"(2) for projects and activities that are not sched- 
uled for completion in the current fiscal year, the es- 
timated expenditures by the Corps necessary in the 
following fiscal year for each project or activity to 
maintain the same level of effort being achieved in 
the current fiscal year. 

"(b) Contents. — In addition to the information de- 
scribed in subsection (a), the report shall contain a de- 
tailed accounting of the following information: 

"(1) With respect to activities carried out with 
funding provided under the Construction appropria- 
tions account for the Secretary [of the Army], infor- 
mation on — 

"(A) projects currently under construction, in- 
cluding — 

"(i) allocations to date; 

"(ii) the number of years remaining to complete 
construction; 

"(iii) the estimated annual Federal cost to 
maintain that construction schedule; and 

"(iv) a list of projects the Corps of Engineers 
expects to complete during the current fiscal 
year; and 

"(B) projects for which there is a signed partner- 
ship agreement and completed planning, engineer- 
ing, and design, including — 

"(i) the number of years the project is expected 
to require for completion; and 

"(ii) estimated annual Federal cost to maintain 
that construction schedule. 
"(2) With respect to operation and maintenance of 
the inland and intracoastal waterways identified by 
section 206 of the Inland Waterways Revenue Act of 
1978 (33 U.S.C. 1804)— 

"(A) the estimated annual cost to maintain each 
waterway for the authorized reach and at the au- 
thorized depth; 

"(B) the estimated annual cost of operation and 
maintenance of locks and dams to ensure naviga- 
tion without interruption; and 

"(C) the actual expenditures to maintain each 
waterway. 

"(3) With respect to activities carried out with 
funding provided under the Investigations appropria- 
tions account for the Secretary — 

"(A) the number of active studies; 
"(B) the number of completed studies not yet au- 
thorized for construction; 

"(C) the number of initiated studies; and 
"(D) the number of studies expected to be com- 
pleted during the fiscal year. 

"(4) Funding received and estimates of funds to be 
received for interagency and international support 
activities under section 234 of the Water Resources 
Development Act of 1996 (33 U.S.C. 2323a). 

"(5) Recreation fees and lease payments. 

"(6) Hydropower and water storage receipts. 

"(7) Deposits into the Inland Waterways Trust Fund 
and the Harbor Maintenance Trust Fund. 

"(8) Other revenues and fees collected by the Corps 
of Engineers. 

"(9) With respect to permit applications and notifi- 
cations, a list of individual permit applications and 
nationwide permit notifications, including — 

"(A) the date on which each permit application is 

filed; 



"(B) the date on which each permit application is 
determined to be complete; 

"(C) the date on which any permit application is 
withdrawn; and 

"(D) the date on which the Corps of Engineers 
grants or denies each permit. 

"(10) With respect to projects that are authorized 
but for which construction is not complete, a list of 
such projects for which no funds have been allocated 
for the 5 preceding fiscal years, including, for each 
project — 

"(A) the authorization date; 
"(B) the last allocation date; 
"(C) the percentage of construction completed; 
"(D) the estimated cost remaining until comple- 
tion of the project; and 

"(E) a brief explanation of the reasons for the 
delay." 

[Reference to "partnership agreement" deemed to be 
reference to "cooperation agreement", see section 
2003(f)(3) of Pub. L. 110-114, set out as a note under sec- 
tion 1962d-5b of Title 42, The Public Health and Wel- 
fare.] 

Chief of Engineers; Work or Services for Other 
Federal Departments and Agencies 

Pub. L. 89-298, title II, §219, Oct. 27, 1965, 79 Stat. 1089, 
which provided that the Chief of Engineers, under the 
supervision of the Secretary of the Army, was author- 
ized to accept orders from other Federal departments 
and agencies for work or services and to perform all or 
any part of such work or services by contract, was re- 
pealed and restated in subsec. (d) of this section by 
Pub. L. 97-295, §§1(38), 6(b), Oct. 12, 1982, 96 Stat. 1296, 
1314. 

Department of Defense Reorganization Order 

January 10, 1962 
reorganization of the department of the army 

By virtue of the authority vested in me by section 
202(c) of the National Security Act of 1947, as amended 
(72 Stat. 514; 5 U.S.C. 171a(c)), and as Secretary of De- 
fense, it is hereby ordered as follows: 

Section 1. Abolition of officers and transfer of functions. 
The following officers named in section 3036, Title 10, 
United States Code, are hereby abolished and their 
functions transferred to the Secretary of the Army: 

(a) Chief Signal Officer; 

(b) Adjutant General; 

(c) Quartermaster General; 

(d) Chief of Finance; 

(e) Chief of Ordnance; 

(f) Chief Chemical Officer, and 

(g) Chief of Transportation. 

Sec. 2. Transfer of functions from Chief of Engineers. 
The functions vested in the Chief of Engineers by sec- 
tions 3038 and 3533, Title 10, United States Code, are 
hereby transferred to the Secretary of the Army. 

Sec. 3. Performance of transferred functions. The Sec- 
retary of the Army may from time to time make such 
provisions as he shall deem appropriate authorizing the 
performance by any other officer, or by any office, 
agency, or employee of the Department of the Army of 
any function transferred to the Secretary by the provi- 
sions of this order. 

Sec. 4. Transitional provisions. In order to assist in the 
orderly transfer of functions and to promote continuity 
of operation, the Secretary of the Army may, if he con- 
siders it necessary, delay beyond the effective date of 
this order the abolition of any office or transfer of any 
function. 

Sec. 5. Effective date. The provisions of this order 
shall take effect on the date determined under section 
202(c) of the National Security Act of 1947, as amended 
(72 Stat. 514; 5 U.S.C. 171a(c)), or the 16th day of Feb- 
ruary 1962, whichever is later. 

J. C. Lambert, 
Major General, U.S. Army, 
The Adjutant General. 
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§3037. Judge Advocate General, Deputy Judge 
Advocate General, and general officers of 
Judge Advocate General's Corps: appoint- 
ment; duties 

(a) The President, by and with the advice and 
consent of the Senate, shall appoint the Judge 
Advocate General, the Deputy Judge Advocate 
General, and general officers of the Judge Advo- 
cate General's Corps, from officers of the Judge 
Advocate General's Corps, who are rec- 
ommended by the Secretary of the Army. The 
term of office of the Judge Advocate General 
and the Deputy Judge Advocate General is four 
years. The Judge Advocate General, while so 
serving, has the grade of lieutenant general. An 
officer appointed as Deputy Judge Advocate 
General who holds a lower regular grade shall be 
appointed in the regular grade of major general. 

(b) The Judge Advocate General shall be ap- 
pointed from those officers who at the time of 
appointment are members of the bar of a Fed- 
eral court or the highest court of a State, and 
who have had at least eight years of experience 
in legal duties as commissioned officers. 

(c) The Judge Advocate General, in addition to 
other duties prescribed by law — 

(1) is the legal adviser of the Secretary of 
the Army and of all officers and agencies of 
the Department of the Army; 

(2) shall direct the members of the Judge Ad- 
vocate General's Corps in the performance of 
their duties; and 

(3) shall receive, revise, and have recorded 
the proceedings of courts of inquiry and mili- 
tary commissions. 

(d) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the Army, in 
selecting an officer for recommendation to the 
President under subsection (a) for appointment 
as the Judge Advocate General or Deputy Judge 
Advocate General, shall ensure that the officer 
selected is recommended by a board of officers 
that, insofar as practicable, is subject to the 
procedures applicable to selection boards con- 
vened under chapter 36 of this title. 

(e) No officer or employee of the Department 
of Defense may interfere with — 

(1) the ability of the Judge Advocate General 
to give independent legal advice to the Sec- 
retary of the Army or the Chief of Staff of the 
Army; or 

(2) the ability of judge advocates of the 
Army assigned or attached to, or performing 
duty with, military units to give independent 
legal advice to commanders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 164; Pub. L. 
85-861, §33(a)(18), Sept. 2, 1958, 72 Stat. 1565; Pub. 
L. 103-337, div. A, title V, § 504(a), Oct. 5, 1994, 108 
Stat. 2750; Pub. L. 108-375, div. A, title V, § 574(a), 
Oct. 28, 2004, 118 Stat. 1921; Pub. L. 109-163, div. 
A, title V, § 508(a), title X, § 1057(a)(2), Jan. 6, 
2006, 119 Stat. 3229, 3440; Pub. L. 110-181, div. A, 
title V, §543(a)(l)-(3)(A), Jan. 28, 2008, 122 Stat. 
114.) 



Historical and Revision Notes 
1956 Act 



section 


Source (U.S. Code) 


Source (Statutes at Large) 


3037(a) 


10:21h(o). 


June 28. 1950, oh. 383, 




10:61a. 


§208(o). 64 Stat. 267. 


3037(b) 


50:741. 


June 24. 1948, ch. 625, 


3037(c) 


10:62. 


§§248. 249, 62 Stat. 643. 




10:62a. 


May 5, 1950, ch. 169. §13. 




10:63. 


64 Stat. 147. 






R.S. 1199. 






June 23, 1874, ch. 458, §2, 






18 Stat. 244. 






R.S. 1201. 



In subsection (a), the words "Notwithstanding' any 
other provision of law" and "for such positions" are 
omitted as surplusage. The last sentence is substituted 
for 10:61a (last sentence). 10:21h(c) is omitted as covered 
by 10:61a. 

In subsection (b), the words "Hereafter" and "exclu- 
sive of the present incumbents" are omitted as surplus- 
age. 

In subsection (c), the words "In addition to duties 
elsewhere prescribed for him by law", in 10:62, are omit- 
ted as surplusage. The words "and perform such other 
duties as may be prescribed by the Secretary of the 
Army", in 10:62, are omitted as superseded by sections 
3012(e) and 3036(d) of this title. Clause (2) is substituted 
for 10:62a (words after semicolon) and 63. The Act of 
June 23, 1874, ch. 458, §2 (words before semicolon of 1st 
sentence, and last sentence), 18 Stat. 244, are not con- 
tained in 10:62. They are also omitted from the revised 
section as superseded by sections 3037(a) and 3211 of this 
title. 

1958 Act 

The change corrects an inadvertence. The source 
statute for section 3036(c) of title 10 (the third sentence 
of sec. 513(a) of the Officer Personnel Act of 1947, 61 
Stat. 901), providing for a 4-year term of office, applied 
also to the Judge Advocate General and the Assistant 
Judge Advocate General. As restated in section 3036(c), 
it now applies only to the officers named in section 
3036(b), which excludes the two officers named. For this 
reason, the effect of the source statute with respect to 
those officers is added to section 3037(a), relating to 
their appointment. 

Amendments 

2008— Pub. L. 110-181, § 543(a)(3)(A), amended section 
catchline generally, substituting "Deputy" for "Assist- 
ant". 

Subsec. (a). Pub. L. 110-181, § 543(a)(1), (2)(A), sub- 
stituted "Deputy Judge Advocate General" for "Assist- 
ant Judge Advocate General" wherever appearing and 
substituted "The Judge Advocate General, while so 
serving, has the grade of lieutenant general." for "The 
Judge Advocate General, while so serving, shall hold a 
grade not lower than major general." 

Subsec. (d). Pub. L. 110-181, § 543(a)(2)(B), substituted 
"Deputy Judge Advocate General" for "Assistant 
Judge Advocate General". 

2006— Subsec. (a). Pub. L. 109-163, § 508(a), substituted 
"The Judge Advocate General, while so serving, shall 
hold a grade not lower than major general. An officer 
appointed as Assistant Judge Advocate General who 
holds a lower regular grade shall be appointed in the 
regular grade of major general." for "If an officer who 
is so appointed holds a lower regular grade, he shall be 
appointed in the regular grade of major general." 

Subsec. (b). Pub. L. 109-163, § 1057(a)(2), struck out "or 
Territory" after "a State". 

2004— Subsec. (a). Pub. L. 108-375, § 574(a)(1), sub- 
stituted "The term of office of the Judge Advocate 
General and the Assistant Judge Advocate General is 
four years." for "An officer appointed as the Judge Ad- 
vocate General or Assistant Judge Advocate General 
normally holds office for four years. However, the 
President may terminate or extend the appointment at 
any time." 
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Subsec. (e). Pub. L. 108-375, § 574(a)(2), added subsec. 
(e). 

1994— Subsec. (d). Pub. L. 103-337 added subsec. (d). 

1958— Subsec. (a). Pub. L. 85-861 provided that the 
Judge Advocate General or Assistant Judge Advocate 
General shall normally hold office for four years, and 
empowered the President to terminate or extend the 
appointment at any time. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§3038. Office of Army Reserve: appointment of 
Chief 

(a) There is in the executive part of the De- 
partment of the Army an Office of the Army Re- 
serve which is headed by a chief who is the ad- 
viser to the Chief of Staff on Army Reserve mat- 
ters. 

(b) Appointment— (1) The President, by and 
with the advice and consent of the Senate, shall 
appoint the Chief of Army Reserve from general 
officers of the Army Reserve who have had at 
least 10 years of commissioned service in the 
Army Reserve. 

(2) The Secretary of Defense may not rec- 
ommend an officer to the President for appoint- 
ment as Chief of Army Reserve unless the offi- 
cer — 

(A) is recommended by the Secretary of the 
Army; and 

(B) is determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience. 

(3) An officer on active duty for service as the 
Chief of Army Reserve shall be counted for pur- 
poses of the grade limitations under sections 525 
and 526 of this title. 

(4) Until December 31, 2006, the Secretary of 
Defense may waive subparagraph (B) of para- 
graph (2) with respect to the appointment of an 
officer as Chief of Army Reserve if the Secretary 
of the Army requests the waiver and, in the 
judgment of the Secretary of Defense — 

(A) the officer is qualified for service in the 
position; and 

(B) the waiver is necessary for the good of 
the service. 

Any such waiver shall be made on a case-by-case 
basis. 

(c) Term; Reappointment; Grade.— (1) The 
Chief of Army Reserve is appointed for a period 
of four years, but may be removed for cause at 
any time. An officer serving as Chief of Army 
Reserve may be reappointed for one additional 
four-year period. 

(2) The Chief of Army Reserve, while so serv- 
ing, holds the grade of lieutenant general. 

(d) Budget.— The Chief of Army Reserve is the 
official within the executive part of the Depart- 
ment of the Army who, subject to the authority, 
direction, and control of the Secretary of the 
Army and the Chief of Staff, is responsible for 
justification and execution of the personnel, op- 
eration and maintenance, and construction 
budgets for the Army Reserve. As such, the 
Chief of Army Reserve is the director and func- 



tional manager of appropriations made for the 
Army Reserve in those areas. 

(e) Full Time Support Program. — The Chief 
of Army Reserve manages, with respect to the 
Army Reserve, the personnel program of the De- 
partment of Defense known as the Full Time 
Support Program. 

(f) Annual Report. — (1) The Chief of Army Re- 
serve shall submit to the Secretary of Defense, 
through the Secretary of the Army, an annual 
report on the state of the Army Reserve and the 
ability of the Army Reserve to meet its mis- 
sions. The report shall be prepared in conjunc- 
tion with the Chief of Staff of the Army and 
may be submitted in classified and unclassified 
versions. 

(2) The Secretary of Defense shall transmit 
the annual report of the Chief of Army Reserve 
under paragraph (1) to Congress, together with 
such comments on the report as the Secretary 
considers appropriate. The report shall be trans- 
mitted at the same time each year that the an- 
nual report of the Secretary under section 113 of 
this title is submitted to Congress. 

(Added Pub. L. 90-168, §2(16), Dec. 1, 1967, 81 Stat. 
523, §3019; renumbered §3038 and amended Pub. 
L. 99-433, title V, §§ 501(a)(4), 502(g)(1), Oct. 1, 
1986, 100 Stat. 1034, 1042; Pub. L. 103-337, div. A, 
title XVI, § 1672(c)(1), Oct. 5, 1994, 108 Stat. 3015; 
Pub. L. 104-201, div. A, title XII, § 1212(a), Sept. 
23, 1996, 110 Stat. 2691; Pub. L. 106-65, div. A, title 
V, § 554(b), Oct. 5, 1999, 113 Stat. 617; Pub. L. 
106-398, §1 [[div. A], title V, §507(a)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-102; Pub. L. 107-314, div. A, 
title V, § 501(a), Dec. 2, 2002, 116 Stat. 2529; Pub. 
L. 108-375, div. A, title V, § 536(a), Oct. 28, 2004, 
118 Stat. 1901.) 

Prior Provisions 

A prior section 3038, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 164, charged Chief of Engineers with responsibil- 
ity for Army construction, real estate acquisition and 
management, and the operation of water, gas, electric, 
and sewer utilities, prior to repeal by Pub. L. 89-718, 
§ 25(a), Nov. 2, 1966, 80 Stat. 1119. 

Amendments 

2004— Subsec. (b)(4). Pub. L. 108-375 substituted "De- 
cember 31, 2006" for "December 31, 2004" in introduc- 
tory provisions. 

2002— Subsec. (b)(4). Pub. L. 107-314 substituted "De- 
cember 31, 2004" for "October 1, 2003" in introductory 
provisions. 

2000— Subsec. (b). Pub. L. 106-398 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The President, by and with the advice and con- 
sent of the Senate, shall appoint the Chief of Army Re- 
serve from officers of the Army Reserve not on active 
duty, or on active duty under section 10211 of this title, 
who — 

"(1) have had at least 10 years of commissioned 

service in the Army Reserve; 
"(2) are in grade of brigadier general and above; and 
"(3) have been recommended by the Secretary of 

the Army." 

Subsec. (c). Pub. L. 106-398 amended subsec. (c) gener- 
ally. Prior to amendment, subsec. (c) read as follows: 
"The Chief of Army Reserve holds office for four years 
but may be removed for cause at any time. He is eligi- 
ble to succeed himself. If he holds a lower reserve 
grade, he shall be appointed in the grade of major gen- 
eral for service in the Army Reserve. However, if se- 
lected in accordance with section 12505 of this title, he 
may be appointed in the grade of lieutenant general." 
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1999— Subsec. (c). Pub. L. 106-65 inserted at end "How- 
ever, If selected in accordance with section 12505 of this 
title, he may be appointed in the grade of lieutenant 
general." 

1996— Subsecs. (d) to (f). Pub. L. 104-201 added subsecs. 
(d) to (f). 

1994— Subsec. (b). Pub. L. 103-337 substituted "10211" 
for "265". 

1986— Pub. L. 99-433, § 501(a)(4), renumbered section 
3019 of this title as this section. 

Subsec. (c). Pub. L. 99-433, § 502(g)(1), substituted 
"service" for "services". 

Effective Date of 1999 Amendment; Applicability 
to Incumbents 

Pub. L. 106-65, div. A, title V, § 554(g), (h), Oct. 5, 1999, 
113 Stat. 617, provided that: 

"(g) Effective Date. — The amendments made by this 
section [enacting section 12505 of this title and amend- 
ing this section and sections 5143, 5144, 8038, and 10506 
of this title] shall take effect 60 days after the date of 
the enactment of this Act [Oct. 5, 1999]. 

"(h) Applicability to Incumbents. — (1) If an officer 
who is a covered position incumbent is appointed under 
the amendments made by this section to the grade of 
lieutenant general or vice admiral, the term of service 
of that officer in that covered position shall not be ex- 
tended by reason of such appointment. 
"(2) For purposes of this subsection: 

"(A) The term 'covered position incumbent' means 
a reserve component officer who on the effective date 
specified in subsection (g) is serving in a covered po- 
sition. 

"(B) The term 'covered position' means a position 
specified in section 12505 of title 10, United States 
Code, as added by subsection (a)." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date 

Section effective on first day of first calendar month 
following date of enactment of Pub. L. 90-168, which 
was approved Dec. 1, 1967, see section 7 of Pub. L. 90-168, 
set out as an Effective Date of 1967 Amendment note 
under section 138 of this title. 

§ 3039. Deputy and assistant chiefs of branches 

(a) Each officer named in section 3036 of this 
title shall have, in addition to the assistants 
prescribed by subsections (b) and (c) and by sec- 
tion 3037 of this title, such deputies and assist- 
ants as the Secretary of the Army may pre- 
scribe. Each such deputy and assistant shall be 
an officer detailed by the Secretary to that posi- 
tion from the officers of the Army for a tour of 
duty of not more than four years, under a proce- 
dure prescribed by the Secretary similar to that 
prescribed in section 3036 of this title. 

(b) There is an Assistant Surgeon General ap- 
pointed from the officers of the Dental Corps, as 
prescribed in section 3036 of this title. The As- 
sistant Surgeon General is Chief of the Dental 
Corps and is responsible for making recom- 
mendations to the Surgeon General and through 
the Surgeon General to the Chief of Staff on all 
matters concerning dentistry and the dental 
health of the Army. An appointee who holds a 
lower regular grade shall be appointed in the 
regular grade of major general. 

(c) There are two assistants to the Chief of En- 
gineers appointed as prescribed in section 3036 of 



this title. An appointee who holds a lower regu- 
lar grade shall be appointed in the regular grade 
of brigadier general. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 165, §3040; Pub. 
Li. 95-485, title VIII, § 805(a), Oct. 20, 1978, 92 Stat. 
1621; renumbered §3039 and amended Pub. L. 
99-433, title V, § 502(f)(2), Oct. 1, 1986, 100 Stat. 
1042.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3040(a) 
3040(b) 
3040(c) 


10:21h(a). 
10:21h(b). 

10:181 (18th through 25th 

words). 
10:181a (14th through 30th 

words). 


June 28. 1950, oh. 383, §208 
(less (o)), 64 Stat. 268. 

June 3, 1916. ch. 134, §11 
(18th through 25th 
words); restated June 
4, 1920, oh. 227, subch. 1, 
§ 11 (18th through 25th 
words). 41 Stat. 768. 

June 26. 1936, oh. 839 
(16th through 31st 
words), 49 Stat. 1974. 



In subsection (a), the words "in addition to the as- 
sistants prescribed by subsections (b) and (c) and sec- 
tion 3037 of this title" are substituted for the words 
"Except as prescribed in subsections (b) and (c) of this 
section". The words "selected and", "which procedure 
shall be", and 10:21h(a) (last 21 words) are omitted as 
surplusage. 

In subsection (b), the words "appointed from the offi- 
cers of the Dental Corps" are substituted for the words 
"who shall be an officer of the Dental Corps, and who 
shall be selected and appointed". The last sentence is 
substituted for the words "with the rank of major gen- 
eral". 

Subsection (c) is based on section 11 of the National 
Defense Act, as amended by the Act of June 26, 1936, ch. 
839, 49 Stat. 1974 (10:181 and 181a), which provides for 
two assistants to the Chief of Engineers with the rank 
of brigadier general, and as impliedly amended by sec- 
tion 513(a) and 513(b) of the Officer Personnel Act of 
1947 (10:559g), which provides the method of selection of 
assistant chiefs of branches, and prescribes that assist- 
ant chiefs be promoted to the grade held as such in the 
Regular Army if they hold a lower grade in the Regular 
Army. Section 404(f) of the Army Organization Act of 
1950, 64 Stat. 274, exempts these two positions from the 
operation of section 208(a) of that act (10:21h(a)). 

Prior Provisions 

A prior section 3039, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 164, related to Inspector General and Provost 
Marshal General, prior to repeal by Pub. L. 99-433, 
§ 502(f)(1). See section 3020 of this title. 

Amendments 

1986— Pub. L. 99-433 renumbered section 3040 of this 
title as this section and substituted "section 3036" for 
"sections 3036 and 3039" in subsec. (a). 

1978 — Subsec. (b). Pub. L. 95-485 inserted provision es- 
tablishing the Assistant Surgeon General as Chief of 
the Dental Corps and making him responsible for rec- 
ommendations to the Surgeon General and through the 
Surgeon General to the Chief of Staff on all matters 
concerning dentistry and dental health of the Army. 

[§ 3040. Repealed. Pub. L. 103-337, div. A, title IX, 
§ 904(b)(1), Oct. 5, 1994, 108 Stat. 2827] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 159, 
§3015; Aug. 6, 1958, Pub. L. 85-599, §12, 72 Stat. 521; re- 
numbered §3040, Oct. 1, 1986, Pub. L. 99-433, title V, 
§ 501(a)(1), 100 Stat. 1034; Sept. 29, 1988, Pub. L. 100-456, 
div. A, title XII, § 1234(a)(1), 102 Stat. 2059, related to 
National Guard Bureau, Chief of Bureau, appointment 
and acting Chief. See sections 10501, 10502, and 10505 of 
this title. 
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Effective Date of Repeal 

Repeal effective at end of 90-day period beginning on 
Oct. 5, 1994, see section 904(d) of Pub. L. 103-337, set out 
as an Effective Date note under section 10501 of this 
title. 

CHAPTER 307— THE ARMY 



Sec. 




3061. 


Regulations. 


3062. 


Policy; composition; organized peace estab- 




lishment. 


3063. 


Basic branches. 


3064. 


Special branches. 


3065. 


Assignment and detail: officers assigned or 




detailed to basic and special branches. 


[3066. 


Repealed.] 


3067. 


Army Medical Department. 


3068. 


Medical Service Corps: organization; Chief 




and assistant chiefs. 


3069. 


Army Nurse Corps: composition; Chief and as- 




sistant chief; appointment; grade. 


3070. 


Army Medical Specialist Corps: organization; 




Chief and assistant chiefs. 


[3071. 


Repealed.] 


3072. 


Judge Advocate General's Corps. 


3073. 


Chaplains. 


3074. 


Commands: territorial organization; engineer 




tactical units. 


3075. 


Regular Army: composition. 


[3076 to 3080. Repealed.] 


3081. 


Dental Corps: Chief, functions. 


[3082. 


Renumbered.] 


3083. 


Public Affairs Specialty. 


3084. 


Chief of Veterinary Corps: grade. 



Amendments 



2002— Pub. L. 107-314, div. A, title V, § 504(b)(2), Dec. 2, 
2002, 116 Stat. 2531, added item 3084. 

1997— Pub. L. 105-85, div. A, title V, § 596(b), Nov. 18, 
1997, 111 Stat. 1766, added item 3083. 

1996— Pub. L. 104-201, div. A, title V, § 502(c)(1), Sept. 
23, 1996, 110 Stat. 2511, substituted "Chief and assistant 
chief; appointment; grade" for "chief and assistant 
chief; appointment" in item 3069. 

1994— Pub. L. 103-337, div. A, title X, § 1070(a)(16), title 
XVI, § 1672(b)(1), Oct. 5, 1994, 108 Stat. 2856, 3015, struck 
out items 3076 "Army Reserve: composition", 3077 
"Army National Guard of United States: composition", 
3078 "Army National Guard: when a component of 
Army", 3079 "Army National Guard of United States: 
status when not in Federal service", and 3080 "Army 
National Guard of the United States: authority of offi- 
cers with respect to Federal status", struck out "3082." 
before "Army" in item 3082, and then struck out item 
3082 "Army National Guard combat readiness reform: 
annual report". 

1993— Pub. L. 103-160, div. A, title V, § 521(b), Nov. 30, 
1993, 107 Stat. 1655, added item 3082. 

1980— Pub. L. 96-513, title V, §502(3), Dec. 12, 1980, 94 
Stat. 2909, struck out item 3066 "Generals and lieuten- 
ant generals". 

1978— Pub. L. 95-485, title VIII, §§ 805(b)(2), 820(b), Oct. 
20, 1978, 92 Stat. 1622, 1627, struck out item 3071 "Wom- 
en's Army Corps: Director; Deputy Director; other posi- 
tions" and added item 3081. 

1968— Pub. L. 90-329, June 4, 1968, 82 Stat. 170, sub- 
stituted "Army Medical Department" for "Army Medi- 
cal Service" in item 3067. 

1967— Pub. L. 90-130, §1(8)(D), Nov. 8, 1967, 81 Stat. 375, 
substituted "composition; chief and assistant chief" for 
"Chief" in item 3069. 

1960— Pub. L. 86-603, §1(2)(B), July 7, 1960, 74 Stat. 357, 
added item 3080. 

1957— Pub. L. 85-155, title I, §101(3), Aug. 21, 1957, 71 
Stat. 376, substituted "Army Medical Specialist Corps" 
for "Women's Medical Specialist Corps" in item 3070. 

§3061. Regulations 

The President may prescribe regulations for 
the government of the Army. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 165.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3061 


10:16. 


July 15, 1870, ch. 294. §20, 






16 Stat. 319; Mar. 1, 






1875, ch. 115, 18 Stat. 






337. 



The word "prescribe" is substituted for the words 
"make and publish". 10:16 (last 35 words) is omitted as 
surplusage. 



§3062. Policy; composition; organized peace es- 
tablishment 

(a) It is the intent of Congress to provide an 
Army that is capable, in conjunction with the 
other armed forces, of— 

(1) preserving the peace and security, and 
providing for the defense, of the United States, 
the Commonwealths and possessions, and any 
areas occupied by the United States; 

(2) supporting the national policies; 

(3) implementing the national objectives; 
and 

(4) overcoming any nations responsible for 
aggressive acts that imperil the peace and se- 
curity of the United States. 

(b) In general, the Army, within the Depart- 
ment of the Army, includes land combat and 
service forces and such aviation and water 
transport as may be organic therein. It shall be 
organized, trained, and equipped primarily for 
prompt and sustained combat incident to oper- 
ations on land. It is responsible for the prepara- 
tion of land forces necessary for the effective 
prosecution of war except as otherwise assigned 
and, in accordance with integrated joint mobili- 
zation plans, for the expansion of the peacetime 
components of the Army to meet the needs of 
war. 

(c) The Army consists of — 

(1) the Regular Army, the Army National 
Guard of the United States, the Army Na- 
tional Guard while in the service of the United 
States and the Army Reserve; and 

(2) all persons appointed or enlisted in, or 
conscripted into, the Army without compo- 
nent. 

(d) The organized peace establishment of the 
Army consists of all — 

(1) military organizations of the Army with 
their installations and supporting and auxil- 
iary elements, including combat, training, ad- 
ministrative, and logistic elements; and 

(2) members of the Army, including those 
not assigned to units; 

necessary to form the basis for a complete and 
immediate mobilization for the national defense 
in the event of a national emergency. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 166; Pub. L. 
109-163, div. A, title X, § 1057(a)(6), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3062(a) 


10:20. 


July 10, 1950, ch. 454. §2, 


3062(b) 


5:181-l(e). 


§101. 64 Stat. 321. 


3062(c) 


10:1b. 


July 26, 1947, ch. 343. 


3062(d) 


10:201. 


§ 205(e), 61 Stat. 501. 
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Historical and Revision Notes — Continued 



Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




50:1021. 


June 28, 1950, ch. 383. 

§301, 64 Stat. 268; July 

9, 1952. ch. 608, § 807(b), 

66 Stat. 508. 
July 9, 1952, ch. 608. §301, 

66 Stat. 498. 



In subsection (a), 10:20 (1st 19 words) is omitted as 
surplusage. The word "Commonwealth" is inserted to 
reflect the present status of Puerto Rico. The words 
"any areas occupied by the United States" are sub- 
stituted for the words "occupied areas wherever lo- 
cated". 

In subsection (c), the words "consists of" are sub- 
stituted for the word "includes". 

In subsection (c)(1), the words "the Army National 
Guard while in the service of the United States" are 
substituted for the words "all persons serving in the 
Army under call * * * under any provision of law, in- 
cluding' members of the National Guard of the several 
States, Territories, and the District of Columbia when 
in the service of the United States pursuant to call as 
provided by law". 10:1b (words between 1st and 3d semi- 
colons) and 50:1021 (last sentence) are omitted, since 
the components listed include their members. 

In subsection (c)(2), the words "or inducted" are 
omitted as covered by the word "conscripted". 

In subsection (d), 10:20i (8th through 38th words) is 
omitted as surplusage. The words "consists of all" are 
substituted for the words "shall include all of". The 
words "members of the Army" are substituted for the 
word "personnel". 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-163 substituted "Com- 
monwealths and possessions" for "Territories, Com- 
monwealths, and possessions". 

§ 3063. Basic branches 

(a) The Secretary of the Army may assign 
members of the Army to its basic branches. The 
basic branches are — 

(1) Infantry; 

(2) Armor; 

(3) Artillery; 

(4) Corps of Engineers; 

(5) Signal Corps; 

(6) Adjutant General's Corps; 

(7) Quartermaster Corps; 

(8) Finance Corps; 

(9) Ordnance Corps; 

(10) Chemical Corps; 

(11) Transportation Corps; 

(12) Military Police Corps; and 

(13) such other basic branches as the Sec- 
retary considers necessary. 

(b) The Secretary may discontinue or consoli- 
date basic branches of the Army for the duration 
of any war, or of any national emergency de- 
clared by Congress. 

(c) The Secretary may not assign to a basic 
branch any commissioned officer appointed in a 
special branch. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 166.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3063(a) 


10:lg(a) (less words of 1st 


June 28, 1950. ch. 383. 




sentence after semi- 


§ 306(a), 64 Stat. 269. 




colon, and less last 






sentence). 





Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3063(b) 
3063(c) 


10:lg(a) (last sentence). 
10:lg(a) (words of 1st sen- 
tence after semicolon). 





In subsection (a), the words "The basic branches are" 
are substituted for the words "There shall be in the 
Army certain branches, which shall be known as basic 
branches of the Army" and "The basic branches of the 
Army shall be". 

In subsection (b), the words "enumerated in this sub- 
section" are omitted as surplusage. The word "here- 
after" is omitted, since all wars and emergencies de- 
clared by Congress before June 29, 1950, have been ter- 
minated. 

In subsection (c), the words "and commissioned" are 
omitted as covered by the word "appointed". The words 
"specified in subsection (b) of this section" are omitted 
as surplusage. The word "commissioned" is inserted be- 
fore the word "officer", for clarity. 

Philippine Scouts 

Section 42 of act Aug. 10, 1956, provided that: "The 
President is authorized to form the Philippine Scouts 
into such branches and tactical units as he may deem 
expedient, within the limit of strength prescribed by 
law, organized similarly to those of the Regular 
Army." 

§ 3064. Special branches 

(a) The special branches of the Army consist 
of commissioned officers of the Regular Army 
appointed therein, other members of the Army 
assigned thereto by the Secretary of the Army, 
and the sections prescribed in this chapter. The 
special branches are — 

(1) each corps of the Army Medical Depart- 
ment; 

(2) the Judge Advocate General's Corps; 

(3) the Chaplains; and 

(4) such other special branches as may be es- 
tablished by the Secretary of the Army under 
subsection (b). 

(b) The Secretary of the Army may establish 
special branches for the Army and may assign 
commissioned officers (other than officers of the 
Regular Army) and members to such branches. 

(c) Commissioned officers of the Regular Army 
may be appointed in a special branch, but the 
Secretary may not assign any officer of the Reg- 
ular Army to a special branch. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 167; Pub. L. 
90-329, June 4, 1968, 82 Stat. 170; Pub. L. 96-513, 
title II, §231, Dec. 12, 1980, 94 Stat. 2886; Pub. L. 
97-22, §5(a), July 10, 1981, 95 Stat. 128.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3064(a) 
3064(b) 


10:lg(b) (less words of 1st 
sentence after semi- 
colon). 

10:lg(b) (words of 1st sen- 
tence after semicolon). 


June 28. 1950, ch. 383, 
§ 306(b), 64 Stat. 269. 



In subsection (a), the words "The special branches of 
the Army" are substituted for the words "There shall 
be in the Army certain branches, which shall be known 
as special branches, and which shall". The words "au- 
thorized by sections 61-1, 81-1, and 231a of this title" 
are omitted as surplusage. The words "and the sections 
prescribed in this chapter" are inserted, since some of 
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the corps of the Army Medical Service consist of mem- 
bers and sections. Clauses (1), (2), and (3) are sub- 
stituted for 10:lg(b) (last sentence). 

In subsection (b), the words "who has been appointed 
and commissioned in some other special branch, or 
* * * without specification of branch" are omitted as 
surplusage. 

Amendments 

1981— Subsec. (b). Pub. L. 97-22, §5(a)(l), substituted 
"may assign commissioned officers (other than officers 
of the Regular Army) and members to such branches" 
for "may appoint commissioned officers in, and may 
assign members to, such branches". 

Subsec. (c). Pub. L. 97-22, §5(a)(2), substituted "Com- 
missioned officers of the Regular Army may be ap- 
pointed in a special branch, but the Secretary" for 
"The Secretary". 

1980— Subsec. (a)(4). Pub. L. 96-513, §231(1), added cl. 
(4). 

Subsecs. (b), (c). Pub. L. 96-513, §231(2), (3), added sub- 
sec. (b) and redesignated former subsec. (b) as (c). 

1968— Subsec. (a)(1). Pub. L. 90-329 substituted "Army 
Medical Department" for "Army Medical Service". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§3065. Assignment and detail: officers assigned 
or detailed to basic and special branches 

(a) Commissioned officers of the Army may be 
detailed as general staff officers and as inspec- 
tors general. 

(b) Members of the Army may be detailed to 
duty in particular fields specified by the Sec- 
retary, including intelligence, counter-intel- 
ligence, and military government. 

(c) Members of the Army appointed in or as- 
signed to one branch may be detailed for duty 
with any other branch. 

(d) Members of the Army while not on active 
duty may be assigned to any basic or special 
branch, or to such other branches or groups, and 
to such organizations, as the Secretary consid- 
ers appropriate. 

(e) No officer of the Army may be assigned to 
perform technical, scientific, or other profes- 
sional duties unless he is qualified to perform 
those duties and meets professional qualifica- 
tions at least as strict as those in effect on June 
28, 1950. If the duties to which an officer is as- 
signed involve professional work that is the 
same as or is similar to that usually performed 
in civil life by a member of a learned profession, 
such as engineering, law, medicine, or theology, 
the officer must have the qualifications, by edu- 
cation, training, or experience, equal to or simi- 
lar to those usually required of members of that 
profession, unless the exigencies of the situation 
prevent. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 167.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3065(a) 


10:lg(c) (1st 27 words). 


June 28, 1950, oh. 383, §306 


3065(b) 


10:lg(c) (less 1st 27 


(less (a) and (b)), 




words). 


§ 404(e), 64 Stat. 269, 


3065(c) 


10:lg(d). 


274. 


3065(d) 


10:lg(e). 





HISTORICAL AND REVISION NOTES — CONTINUED 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3065(e) 


10:lg(f). 






[Uncodified: June 28, 






1950. ch. 383, § 404(e). 64 






Stat. 274]. 





In subsections (a) and (c)-(e), the words "Under such 
regulations as the Secretary of the Army may pre- 
scribe" and "under [Under] regulations prescribed by 
the Secretary of the Army" are omitted, since the Sec- 
retary has inherent authority to issue regulations ap- 
propriate to exercising his statutory functions. 

In subsection (b), the word "specified" is substituted 
for the words "designated from time to time", in 
10:lg(c). The words "but not limited to", in 10:lg(c), are 
omitted as surplusage. 

In subsection (d), the words "basic or special branch" 
are substituted for the words "branches of the Army 
provided for in this section". The word "considers" is 
substituted for the words "may deem to be". 

In subsection (e), the words "No officer * * * may be 
* * * unless he is" are substituted for the words "offi- 
cers of the Army * * * shall * * * possess". The last 16 
words of the first sentence are substituted for the Act 
of June 28, 1950, ch. 383, Title IV, §404(e), 64 Stat. 274. 
The last sentence is substituted for 10:lg(f) (1st 9 
words). 

[§3066. Repealed. Pub. L. 96-513, title II, §201, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 167; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(19), 72 Stat. 1565, au- 
thorized President, by and with consent of Senate, to 
make temporary appointments in grades of general and 
lieutenant general from officers of Army on active duty 
in any grade above brigadier general and specified num- 
ber of positions in each such grade. See section 601 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3067. Army Medical Department 

There is an Army Medical Department in the 
Army. The Army Medical Department consists 
of— 

(1) the Surgeon General; 

(2) the Assistant Surgeons General; 

(3) the Medical Corps; 

(4) the Dental Corps; 

(5) the Veterinary Corps; 

(6) the Medical Service Corps; 

(7) the Army Nurse Corps; and 

(8) the Army Medical Specialist Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 168; Pub. L. 
85-861, §1(60), Sept. 2, 1958, 72 Stat. 1462; Pub. L. 
90-329, June 4, 1968, 82 Stat. 170.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3067 


10:81-1 (less last sen- 


June 28, 1950, ch. 383, §307 




tence). 


(less last sentence). 64 






Stat. 270. 



The words "authorized by sections 21f and 21h, re- 
spectively, of this title" are omitted as surplusage. 
10:81-1 (2d sentence) is omitted as covered by section 
3064 of this title. 
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1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3067(8) 


10 App.:81-1. 


Aug. 9. 1955, ch. 654, 
§3(a), 69 Stat. 579. 



Amendments 

1968— Pub. L. 90-329 substituted "Army Medical De- 
partment" for 'Army Medical Service". 

1958— Pub. L. 85-861 substituted "Army Medical Spe- 
cialist Corps" for "Women's Medical Specialist Corps" 
in el. (8). 

Augmentation of Army Medical Department by De- 
tailing Reserve Officers of Public Health Serv- 
ice 

Pub. L. 106-398, §1 [[div. A], title VII, §755(a), (b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-197, provided that: 

"(a) Authority. — The Secretary of the Army and the 
Secretary of Health and Human Services may jointly 
conduct a program to augment the Army Medical De- 
partment by exercising any authorities provided to 
those officials in law for the detailing of reserve com- 
missioned officers of the Public Health Service not in 
an active status to the Army Medical Department for 
that purpose. 

"(b) Agreement. — The Secretary of the Army and the 
Secretary of Health and Human Services shall enter 
into an agreement governing any program conducted 
under subsection (a)." 

§3068. Medical Service Corps: organization; 
Chief and assistant chiefs 

There is a Medical Service Corps in the Army. 
The Medical Service Corps consists of — 

(1) the Chief of the Medical Service Corps, 
who shall be appointed by the Secretary of the 
Army from among the officers of the Medical 
Service Corps whose regular grade is above 
captain; 

(2) the assistant chiefs of the Medical Serv- 
ice Corps, who shall be designated by the Sur- 
geon General from officers in that Corps and 
who shall be his consultants on activities re- 
lating to their sections; 

(3) commissioned officers of the Regular 
Army appointed therein; 

(4) other members of the Army assigned 
thereto by the Secretary of the Army; and 

(5) the following sections — 

(A) the Administrative Health Services 
Section; 

(B) the Medical Allied Sciences Section; 

(C) the Preventive Medicine Sciences Sec- 
tion; 

(D) the Clinical Health Sciences Section; 
and 

(E) other sections considered necessary by 
the Secretary of the Army. 

(Added Pub. L. 89-603, §1(1), Sept. 24, 1966, 80 
Stat. 846; amended Pub. L. 97-295, §1(37), Oct. 12, 
1982, 96 Stat. 1296; Pub. L. 111-383, div. A, title V, 
§594, Jan. 7, 2011, 124 Stat. 4234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3068(a) 

3068(b) 
3068(c) 


10:81-1 (last sentence, 
less 5th through 14th 
words). 

10:156a (less 2d sentence). 

10:156b. 

10:156d. 


June 28, 1950, ch. 383, §307 
(last sentence, less 5th 
through 14th words), 64 
Stat. 270. 

Aug. 4, 1947, ch. 459, §§101 
(less 2d sentence). 
102(a), (b), 61 Stat. 734, 
735; Mar. 23. 1954, ch. 
103, 68 Stat. 30. 



In subsection (a), 10:156a (1st 20 words) is omitted as 
superseded by section 3067 of this title, which estab- 
lishes the Medical Service Corps in the Army Medical 
Service. 10:156a (last 16 words of 1st sentence) is omit- 
ted as superseded by section 3012(e) of this title, which 
authorizes the Secretary of the Army to prescribe the 
duties of members of the Army. 10:81-1 (last sentence, 
less 5th through 14th words) is omitted as surplusage. 

In subsection (b), the words "of the Regular Army in 
that corps whose regular grade is above captain" are 
substituted for the words "commissioned in the Medi- 
cal Service Corps, Regular Army, in the permanent 
grade of major or above". The words "If he holds a 
lower regular grade" are substituted for the words "if 
commissioned in permanent grade below colonel". The 
words "is entitled" are substituted for the words "shall 
* * * have". The words "ranks above" are substituted 
for the words "shall be superior in rank". 

In subsection (c), the words "is the Surgeon General's 
consultant" are substituted for the words "who shall be 
consultants to him". 

Prior Provisions 

A prior section 3068, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 168; Sept. 7, 1962, Pub. L. 87-649, § 6(a)(1), 76 Stat. 
494, contained substantially the same provisions as the 
present section but placed the upper limit for the rank 
of officers of the Medical Service Corps at colonel, prior 
to repeal by Pub. L. 89-603. 

Amendments 

2011— Par. (5)(A). Pub. L. 111-383, §594(1), substituted 
"Administrative Health Services" for "Pharmacy, Sup- 
ply, and Administration". 

Par. (5)(0). Pub. L. 111-383, §594(2), substituted "Pre- 
ventive Medicine Sciences" for "Sanitary Engineer- 
ing". 

Par. (5)(D). Pub. L. 111-383, §594(3), substituted "Clini- 
cal Health Sciences" for "Optometry". 

1982— Par. (5). Pub. L. 97-295 redesignated els. (a), (b), 
(c), (d), and (e) as subpars. (A), (B), (C), (D), and (B), re- 
spectively. 

§3069. Army Nurse Corps: composition; Chief 
and assistant chief; appointment; grade 

(a) The Army Nurse Corps consists of the Chief 
and assistant chief of that corps and other offi- 
cers in grades prescribed by the Secretary of the 
Army. 

(b) The Secretary of the Army shall appoint 
the Chief from the officers of the Regular Army 
in that corps whose regular grade is above lieu- 
tenant colonel and who are recommended by the 
Surgeon General. An appointee who holds a 
lower regular grade shall be appointed in the 
regular grade of major general. The Chief serves 
during the pleasure of the Secretary, but not for 
more than four years, and may not be reap- 
pointed to the same position. 

(c) The Surgeon General shall appoint the as- 
sistant chief from the officers of the Regular 
Army in that corps whose regular grade is above 
lieutenant colonel. The assistant chief serves 
during the pleasure of the Surgeon General, but 
not for more than four years and may not be re- 
appointed to the same position. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 168; Pub. L. 
85-155, title I, §101(1), Aug. 21, 1957, 71 Stat. 375; 
Pub. L. 87-649, § 6(b)(1), Sept. 7, 1962, 76 Stat. 494; 
Pub. L. 89-609, §1(1), Sept. 30, 1966, 80 Stat. 852; 
Pub. L. 90-130, §1(8)(A), Nov. 8, 1967, 81 Stat. 374; 
Pub. L. 104-201, div. A, title V, § 502(a), Sept. 23, 
1996, 110 Stat. 2511; Pub. L. 107-314, div. A, title 
V, § 504(a)(1), Dec. 2, 2002, 116 Stat. 2531.) 
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Historical and Revision Notes 



Revised 
section 






3069 


10:81-1 (5th through 8th 
words of last sentence). 

10:166(a) (words of last 
sentence before pro- 
viso). 

10:166(b). 


June 28, 1950, ch. 383, §307 
(5th through 8th words 
of last sentence), 64 
Stat. 270. 

Apr. 16. 1947. ch. 38 
§§ 101(a) (words of last 
sentence before pro- 
viso), 101(b), 61 Stat. 
41. 





The words "officers of the Regular Army in that 
corps" are substituted for the words "officers perma- 
nently commissioned in such Army Nurse Corps". The 
words "but not for more than" are substituted for the 
words "for a term not to exceed", in 10:166(a). The 
words "vacating her regular grade" are substituted for 
the words "vacation of her permanent grade". 

Amendments 

2002— Subsec. (b). Pub. L. 107-314 substituted "major 
general" for "brigadier general". 

1996— Pub. L. 104-201, §502(a)(3), inserted "; grade" at 
end of section catchline. 

Subsec. (b). Pub. L. 104-201, § 502(a)(1), substituted 
"lieutenant colonel" for "major" in first sentence, in- 
serted "An appointee who holds a lower regular grade 
shall be appointed in the regular grade of brigadier gen- 
eral." after first sentence, and inserted "to the same 
position" before period at end of last sentence. 

Subsec. (c). Pub. L. 104-201, § 502(a)(2), substituted 
"lieutenant colonel" for "major". 

1967 — Pub. L. 90-130 divided existing provisions into 
subsecs. (a), (b), and (c), made minor changes in phrase- 
ology, Inserted provision for the appointment and serv- 
ice of an assistant chief, struck out limitation restrict- 
ing membership in the Corps to grades of second lieu- 
tenant through colonel, and struck out provision enti- 
tling the Chief to the temporary grade of colonel while 
serving as Chief. 

1966 — Pub. L. 89-609 combined third and fourth sen- 
tences, substituting ", and" for period at end of third 
sentence and introductory word "She" to fourth sen- 
tence, and substituted "the regular grade held, the 
Chief" for "her regular grade, she" in fifth sentence. 

1962 — Pub. L. 87-649 struck out provisions which au- 
thorized the pay and allowances of a colonel for Chief 
of the Army Nurse Corps. 

1957 — Pub. L. 85-155 substituted "second lieutenant 
through colonel" for "second lieutenant through lieu- 
tenant colonel", "major" for "captain", and "entitled 
to the temporary grade and the pay and allowances of 
a colonel while so serving and ranks above all other 
colonels in that corps" for "entitled to the rank, pay 
and allowances of a colonel so serving". 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Short Title 

Section 105 of title I of Pub. L. 85-155 provided that: 
"This title [amending this section and sections 3070, 
3206, 3207, 3288, 3291, 3296 to 3299, 3304, 3305, 3888, 3915, 
3916, 3927, and 3991 of this title] may be cited as the 
'Army Nurse and Medical Specialist Act of 1957'." 

Savings Provision 

Section 104 of Pub. L. 85-155 provided that: 
"(a) This Act [amending this section and sections 
3070, 3206, 3207, 3288, 3291, 3296 to 3299, 3304, 3305, 3888, 
3915, 3916, 3927, 3991, 5140, 5444, 5449, 5702, 5707, 5708, 5753, 
5762, 5773, 5775, 5776, 5782, 6377 to 6379, 6381, 6388, 6395, 
6396, 8206, 8207, 8212, 8285 to 8288, 8297, 8298 to 8301, 8303, 
8305, 8888, 8915, 8927 and 8991 of this title, and repealing 
sections 3881, 3882, 3887, 3912, 3928. 8291, 8304. 8881, 8882, 



8887, 8912 and 8928 of this title] does not affect the ap- 
pointment of an officer of the Army Nurse Corps, Regu- 
lar Army, or the Army Medical Specialist Corps, Regu- 
lar Army, on the active list on the effective date of this 
Act [Aug. 21, 1957]. 

"(b) This Act does not affect the retired status or re- 
tired pay of a person retired under section 108, Army- 
Navy Nurses Act of 1947, as amended, or any other law. 

"(c) An officer of the Army Nurse Corps, Regular 
Army, or the Army Medical Specialist Corps, Regular 
Army, on the active list on the effective date of this 
Act [Aug. 21, 1957] does not lose any years of service 
creditable to her on that date for promotion, computa- 
tion of basic pay, or other purposes, by the enactment 
of this Act. 

"(d) Notwithstanding any other provision of law, an 
officer of the Army Nurse Corps, Regular Army, or the 
Army Medical Specialist Corps, Regular Army, who is 
on a recommended list for promotion to a higher regu- 
lar grade on the effective date of this Act [Aug. 21, 1957] 
may, if nominated by the President and confirmed by 
the Senate, be promoted to that grade. 

"(e) Notwithstanding any other provision of law, an 
officer of the Army Nurse Corps, Regular Army, or the 
Army Medical Specialist Corps, Regular Army, who, on 
the effective date of this Act [Aug. 21, 1957], has been 
nominated by the President and confirmed by the Sen- 
ate for appointment to any regular grade, may be ap- 
pointed in that grade." 

Authority To Suspend Mandatory Retirement, Dis- 
charge, Separation, or Transfer From Active 
Status 

Section 4(a) of Pub. L. 90-130 authorized the Sec- 
retary of the Army to suspend the operation of any pro- 
vision of law relating to the mandatory retirement, dis- 
charge, separation, or transfer from an active status of 
an officer of the Army Nurse Corps, Army Medical Spe- 
cialist Corps, or Woman's Army Corps for a period of 
five years following Nov. 8, 1967. 

Authority of Military Department Secretaries To 
Convene Boards To Recommend Deferment of Re- 
tirement or Separation of Nurses 

Section 4(f) of Pub. L. 90-130. Nov. 8, 1967, 81 Stat. 384, 
authorized until July 1, 1972, when the needs of the 
service required, the Secretary of the Army, the Sec- 
retary of the Navy, or the Secretary of the Air Force 
to convene annually boards of officers to consider offi- 
cers of the Army Nurse Corps, officers of the Navy 
Nurse Corps, or Air Force nurses, respectively, who 
otherwise would be required to be retired or separated 
under this Act within the calendar or fiscal year in 
which the board is convened. Upon the recommendation 
of such a board, the Secretary concerned could defer 
the separation or retirement of such an officer for a 
term of not more than five years, unless recommended 
for further deferment by a subsequent board of officers, 
and in any case not beyond the month following her at- 
taining age sixty or July 1, 1976, whichever was earlier. 

§3070. Army Medical Specialist Corps: organiza- 
tion; Chief and assistant chiefs 

(a) The Army Medical Specialist Corps con- 
sists of the Chief and assistant chiefs of that 
corps, other officers in grades prescribed by the 
Secretary of the Army, and the following sec- 
tions: 

(1) The Dietitian Section. 

(2) The Physical Therapist Section. 

(3) The Occupational Therapist Section. 

(4) The Physician Assistant Section. 

(5) The Chiropractic Section. 

(b) The Secretary of the Army shall appoint 
the Chief from the officers of the Regular Army 
in that corps whose regular grade is above cap- 
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tain and who are recommended by the Surgeon 
General. The Chief serves during the pleasure of 
the Secretary, but not for more than four years, 
and may not be reappointed. 

(c) The Surgeon General shall appoint up to 
five assistant chiefs from officers of the Regular 
Army in that corps whose regular grade is above 
captain. Each assistant chief is the chief of a 
section of that corps. An assistant chief serves 
during the pleasure of the Surgeon General, but 
not for more than four years, and may not be re- 
appointed to the same position. 

(d) Chiropractors who are qualified under reg- 
ulations prescribed by the Secretary of the 
Army may be appointed as commissioned offi- 
cers in the Chiropractic Section of the Army 
Medical Specialist Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 169; Pub. L. 
85-155, title I, §101(2), Aug. 21, 1957, 71 Stat. 375; 
Pub. L. 87-649, § 6(b)(2), (3), Sept. 7, 1962, 76 Stat. 
494; Pub. L. 89-609, §1(2), (3), Sept. 30, 1966, 80 
Stat. 852; Pub. L. 90-130, §1(8)(B), Nov. 8, 1967, 81 
Stat. 374; Pub. L. 102-190, div. A, title V, § 551(a), 
Dec. 5, 1991, 105 Stat. 1370; Pub. L. 102^84, div. A, 
title V, § 505(a), Oct. 23, 1992, 106 Stat. 2404.) 

Historical and Revision Notes 



Revised 
section 



3070(a) . 



3070(b) . 



Source (U.S. Code) 



10:81-1 (9th through 14th 
words of last sentence). 

10:166a(a) (less 2d sen- 
tence; and less last 
sentence, as applicable 
to strength). 



10:166a(b). 



Source (Statutes at Large) 



June 28, 1950. ch. 383. §307 
(9th through 14th 
words of last sentence), 
64 Stat. 270. 

Apr. 16. 1947. ch. 38, 
§§ 102(a) (less 2d sen- 
tence; and less last 
sentence, as applicable 
to strength). 102(b), 61 
Stat. 42. 



In subsection (a), 10:166a(a) (1st 20 words of 1st sen- 
tence) is omitted as superseded by section 3067 of this 
title, which establishes the Women's Medical Specialist 
Corps in the Army Medical Service. 10:166a(a) (last 16 
words of 1st sentence) is omitted as superseded by sec- 
tion 3012(e) of this title, which authorizes the Secretary 
of the Army to prescribe the duties of members of the 
Army. 

In subsection (b), the words "officers of the Regular 
Army in that corps" are substituted for the words "of- 
ficers permanently commissioned in such Women's 
Medical Specialist Corps". The words "vacating her 
regular grade" are substituted for the words "vacation 
of her permanent grade". 

Amendments 

1992— Subsec. (a)(5). Pub. L. 102-484, § 505(a)(1), added 
par. (5). 

Subsec. (c). Pub. L. 102-484, § 505(a)(2), substituted "up 
to five assistant chiefs" for "four assistant chiefs". 

Subsec. (d). Pub. L. 102-484, § 505(a)(3), added subsec. 
(d). 

1991— Subsec. (a). Pub. L. 102-190, § 551(a)(1), (2), sub- 
stituted "sections:" for "sections — ", substituted 
"The" for "the" and a period for the concluding semi- 
colon in par. (1), substituted "The" for "the" and a pe- 
riod for "; and" in par. (2), substituted "The" for "the" 
in par. (3), and added par. (4). 

Subsec. (c). Pub. L. 102-190, § 551(a)(3), substituted 
"four assistant chiefs" for "three assistant chiefs" in 
first sentence. 

1967— Subsec. (a). Pub. L. 90-130 removed limitation 
restricting membership in the Corps to officers in 
grades of second lieutenant through colonel and in- 
serted provisions authorizing the Secretary of the 
Army to prescribe the grades of officers comprising the 
Corps. 



Subsec. (b). Pub. L. 90-130 struck out provision enti- 
tling the Chief to the temporary grade of colonel while 
serving, ranking above all other colonels in the Corps. 

Subsec. (c). Pub. L. 90-130 struck out provisions enti- 
tling each assistant chief to the temporary grade of 
lieutenant colonel while so serving, ranking above all 
other lieutenant colonels in the section. 

1966— Subsec. (b). Pub. L. 89-609, §1(2), combined sec- 
ond and third sentences, substituting ", and" for pe- 
riod at end of second sentence and introductory word 
"She" to third sentence, and substituted "the regular 
grade held, the Chief" for "her regular grade, she" in 
fourth sentence. 

Subsec. (c). Pub. L. 89-609, §1(3), combined second and 
third sentences, substituting ", and" for period at end 
of second sentence and introductory word "She" to 
third sentence, substituted "An assistant chief" for 
"She" in fourth sentence, and in fifth sentence sub- 
stituted "the regular grade held" and "in the section" 
for "her regular grade" and "in her section", respec- 
tively, and struck out "and the pay and allowances" 
before "of a lieutenant colonel". 

1962— Subsec. (b). Pub. L. 87-649, § 6(b)(2), struck out 
provisions which authorized the pay and allowances of 
a colonel for Chief of the Army Medical Specialist 
Corps. 

Subsec. (c). Pub. L. 87-649, § 6(b)(3), struck out provi- 
sions which authorized the pay and allowances of a 
lieutenant colonel for each assistant chief of the Army 
Medical Specialist Corps. 

1957 — Pub. L. 85-155 substituted "Army Medical Spe- 
cialist Corps" for "Women's Medical Specialist Corps" 
in section catchline. 

Subsec. (a). Pub. L. 85-155 substituted "Army Medical 
Specialist Corps" for "Women's Medical Specialist 
Corps" and "colonel" for "major". 

Subsec. (b). Pub. L. 85-155 struck out provisions 
which related to assistant chiefs which are now covered 
by subsec. (c) of this section, substituted "Army Medi- 
cal Specialist Corps" for "Women's Medical Specialist 
Corps", required the chief to be above the regular grade 
of captain, prohibited service for more than four years 
and reappointment, and provided that the chief shall 
rank above all other colonels in the corps. 

Subsec. (c). Pub. L. 85-155 added subsec. (c). Former 
provisions which related to assistant chiefs were con- 
tained in subsec. (b) of this section. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective on Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Regulations 

Section 505(d) of Pub. L. 102-484 provided that: "The 
regulations required to be prescribed by the amend- 
ments made by this section [enacting section 5139 of 
this title and amending this section and section 8067 of 
this title] shall be prescribed not later than 180 days 
after the date of the enactment of this Act [Oct. 23, 
1992]." 

Appointment of Assistant Chief 

Section 551(b) of Pub. L. 102-190 provided that: "Not- 
withstanding the requirement in subsection (c) of sec- 
tion 3070 of title 10, United States Code, as amended by 
subsection (a), with respect to the appointment of offi- 
cers of the Regular Army as chiefs of sections of the 
Army Medical Specialist Corps, a warrant officer of the 
Army who is appointed as a reserve commissioned offi- 
cer and assigned to the Army Medical Specialist Corps 
for service in the Physician Assistant Section of that 
Corps during the five-year period beginning on the date 
of the enactment of this Act [Dec. 5, 1991] may be ap- 
pointed as an assistant chief of that Corps and chief of 
the Physician Assistant Section." 
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Retirement of Officers Serving in Physician 
Assistant Section 

Section 551(c) of Pub. L. 102-190 provided that: "A 
member of the Army who on the date of the enactment 
of this Act [Dec. 5, 1991] is a warrant officer serving- on 
active duty (other than for training-) as a physician as- 
sistant and who is subsequently appointed as a commis- 
sioned officer in, or is assigned to, the Physician As- 
sistant Section of the Army Medical Specialist Corps 
may elect at the time of the officer's retirement after 
20 years or more of active service that could be credited 
to the officer under section 511 of the Career Compensa- 
tion Act of 1949, as amended [act Oct. 12, 1949, ch. 681, 
title V, §511, 63 Stat. 829, as amended, formerly set out 
as a note under section 580 of this title] — 

"(1) to revert to the highest warrant officer grade 
in which the officer served on active duty (other than 
for training) satisfactorily (as determined by the Sec- 
retary of the Army) for a period of more than 30 days; 
and 

"(2) to be retired under chapter 65 of title 10, United 
States Code." 

Constructive Credit for Determination of Grade 
and Rank of Officers in Army Medical Special- 
ist Corps 

Section 551(d) of Pub. L. 102-190 provided that: 
"(1) For the purpose of determining the grade and 
rank within grade of a person who is appointed as a 
commissioned officer in the Army Medical Specialist 
Corps for service in the Physician Assistant Section, or 
who is assigned to the Army Medical Specialist Corps 
for service as a physician assistant, and who on the 
date of the enactment of this Act [Dec. 5, 1991] is a war- 
rant officer and a physician assistant on active duty or 
in an active reserve status, the Secretary of the Army 
shall credit that person at the time of such appoint- 
ment with any service on active duty, or in an active 
reserve status, as a physician assistant performed as a 
member of the Armed Forces before that appointment. 

"(2) The Secretary of Defense shall prescribe regula- 
tions to carry out this subsection." 

Authority To Suspend Mandatory Retirement, Dis- 
charge, Separation, or Transfer From Active 
Status 

Section 4(a) of Pub. L. 90-130 authorized Secretary of 
the Army to suspend operation of any provision of law 
relating to mandatory retirement, discharge, separa- 
tion, or transfer from an active status of an officer of 
Army Nurse Corps, Army Medical Specialist Corps, or 
Woman's Army Corps for a period of five years follow- 
ing Nov. 8, 1967. 

[§3071. Repealed. Pub. L. 95-485, title VIII, 
§ 820(b), Oct. 20, 1978, 92 Stat. 1627] 

Section, acts Aug. 10, 1956, ch. 1041, V0A Stat. 169; 
Sept. 7, 1962, Pub. L. 87-649, §6(a)(2), (3), 76 Stat. 494; 
Nov. 8, 1967, Pub. L. 90-130, §1(8)(C), 81 Stat. 374, pre- 
scribed composition of Women's Army Corps and pro- 
vided for a Director, a Deputy Director, and other posi- 
tions for Women's Army Corps. 

§ 3072. Judge Advocate General's Corps 

There is a Judge Advocate General's Corps in 
the Army. The Judge Advocate General's Corps 
consists of — 

(1) the Judge Advocate General; 

(2) the Assistant Judge Advocate General; 

(3) three officers in the grade of brigadier 
general; 

(4) commissioned officers of the Regular 
Army appointed therein; and 

(5) other members of the Army assigned 
thereto by the Secretary of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 169.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3072 


10:61-1 (1st sentence, less 
applicability to 
strength). 


June 28, 1950, ch. 383, §308 
(1st sentence, less ap- 
plicability to 
strength), 64 Stat. 270. 





The words "authorized by sections 21f and 21h, re- 
spectively, of this title" are omitted as surplusage. The 
word "grade" is substituted for the word "rank". The 
words "but the Secretary shall not assign to the Judge 
Advocate General's Corps any officer who has been ap- 
pointed and commissioned in some other special branch 
or in the Regular Army without specification of 
branch" are omitted as covered by section 3064 of this 
title. 

§ 3073. Chaplains 

There are chaplains in the Army. The Chap- 
lains include — 

(1) the Chief of Chaplains; 

(2) commissioned officers of the Regular 
Army appointed as chaplains; and 

(3) other officers of the Army appointed as 
chaplains in the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 170.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3073 


10:231a. 


June 28. 1950, oh. 383, 
§309, 64 Stat. 270. 





The words "authorized by section 21f of this title", 
"as now or hereafter provided by law", and "and com- 
missioned * * * or in any component thereof" are omit- 
ted as surplusage. 



§3074. Commands: territorial organization; engi- 
neer tactical units 

(a) Except as otherwise prescribed by law or 
by the Secretary of Defense, the Army shall be 
divided into such commands, forces, and organi- 
zations as may be prescribed by the Secretary of 
the Army. 

(b) For Army purposes, the United States, the 
Commonwealths and possessions, and other 
places in which the Army is stationed or is oper- 
ating may be divided into such areas as may be 
directed by the Secretary. Officers of the Army 
may be assigned to command Army activities, 
installations, and personnel in those areas. In 
the discharge of the Army's functions or other 
functions authorized by law, officers so assigned 
have the duties and powers prescribed by the 
Secretary. 

(c) Such part of the Corps of Engineers as the 
President directs shall be formed into tactical 
units organized as he prescribes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 170; Pub. L. 
99-433, title V, §503, Oct. 1, 1986, 100 Stat. 1042; 
Pub. L. 109-163, div. A, title X, § 1057(a)(6), Jan. 6, 
2006, 119 Stat. 3441.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3074(a) 
3074(b) 
3074(c) 


10:ld. 
10:le. 

10:181 (less 1st 39 words). 


June 28, 1950, ch. 383. 
§§303, 304. 64 Stat. 268. 

June 3, 1916, ch. 134, §11 
(less 1st 41 words); re- 
stated June 4, 1920, ch. 
227, subch. I, §11 (less 
1st 41 words), 41 Stat. 
768. 



In subsection (b), the words "have the duties and 
powers" are substituted for the words "shall perform 
such duties and exercise such powers". The words "of 
America", "other provisions", and "so assigned" are 
omitted as surplusage. The word "Commonwealths" is 
inserted to reflect the present status of Puerto Rico. 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "Com- 
monwealths and possessions" for "Territories, Com- 
monwealths, and possessions". 

1986— Subsec. (a). Pub. L. 99-433 inserted reference to 
Secretary of Defense. 

Army Reserve Command 

Pub. L. 101-510, div. A, title IX, §903, Nov. 5, 1990, 104 
Stat. 1620, as amended by Pub. L. 102-25, title VII, 
§ 704(a)(7), Apr. 6, 1991, 105 Stat. 118; Pub. L. 103-160, div. 
A, title IX, §941, Nov. 30, 1993, 107 Stat. 1736, related to 
establishment of United States Army Reserve Com- 
mand and assignment of forces to Army Reserve Com- 
mand, prior to repeal by Pub. L. 104-201, div. A, title 
XII, § 1211(b), Sept. 23, 1996, 110 Stat. 2691. See section 
10171 of this title. 

§ 3075. Regular Army: composition 

(a) The Regular Army is the component of the 
Army that consists of persons whose continuous 
service on active duty in both peace and war is 
contemplated by law, and of retired members of 
the Regular Army. 

(b) The Regular Army includes — 

(1) the officers and enlisted members of the 
Regular Army; 

(2) the professors, director of admissions, 
and cadets of the United States Military Acad- 
emy; and 

(3) the retired officers and enlisted members 
of the Regular Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 170; Pub. L. 

85-600, §1(1), Aug. 6, 1958, 72 Stat. 522; Pub. L. 

95-551, §2, Oct. 30, 1978, 92 Stat. 2069; Pub. L. 
97-295, §1(39), Oct. 12, 1982, 96 Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3075(a) 
3075(b) 


10:lc(a). 

10:1c (less (a)). 


June 28, 1950. ch. 383. 
§302, 64 Stat. 268. 



In subsection (b), the words "holding appointments or 
enlisted in the Regular Army as now or hereafter pro- 
vided by law", "and such other persons as are now or 
may hereafter be specified by law", and "commissioned 
* * * warrant officers" are omitted as surplusage, since 
the revised section lists all persons in the Regular 
Army. 10:1c (last sentence) is omitted as executed. 

Amendments 

1982— Subsec. (b)(2). Pub. L. 97-295 inserted a comma 
after "professors". 

1978— Subsec. (b)(2). Pub. L. 95-551 substituted "direc- 
tor of admissions" for "registrar". 

1958— Subsec. (b)(2). Pub. L. 85-600 included the reg- 
istrar of the Military Academy. 



[§§307e to 3080. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1661(a)(3)(A), Oct. 5, 1994, 108 Stat. 
2980] 

Section 3076, act Aug. 10, 1956, ch. 1041, 70A Stat. 170, 
related to composition of Army Reserve. See section 
10104 of this title. 

Section 3077, act Aug. 10, 1956, ch. 1041, 70A Stat. 170, 
related to composition of Army National Guard of 
United States. See section 10105 of this title. 

Section 3078, act Aug. 10, 1956, ch. 1041, 70A Stat. 171, 
provided that Army National Guard is a component of 
Army while in service of United States. See section 
10106 of this title. 

Section 3079, act Aug. 10, 1956, ch. 1041, 70A Stat. 171, 
related to status of Army National Guard of United 
States when not in Federal service. See section 10107 of 
this title. 

Section 3080, added Pub. L. 86-603, §1(2)(A), July 7, 
1960, 74 Stat. 357, related to authority of officers of 
Army National Guard of United States with respect to 
Federal status. See section 10215 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 3081. Dental Corps: Chief, functions 

(a) The Chief of the Dental Corps shall be an 
officer of that corps appointed as prescribed in 
section 3039 of this title. 

(b) Under such regulations as the Secretary of 
the Army may prescribe, all dental functions of 
the Army shall be under the direction of the 
Chief of the Dental Corps. All matters relating 
to dentistry shall be referred to the Chief of the 
Dental Corps. 

(c) The Chief of the Dental Corps shall — 

(1) establish professional standards and poli- 
cies for dental practice; 

(2) initiate and recommend action pertaining 
to organization requirements and utilization 
of the Dental Corps and dental auxiliary 
strength, appointments, advancement, train- 
ing assignments, and transfer of dental per- 
sonnel; and 

(3) serve as the adviser to the Office of the 
Surgeon General on all matters relating di- 
rectly to dentistry. 

(d) Under such regulations as the Secretary of 
the Army may prescribe, dental and dental aux- 
iliary personnel throughout the Army shall be 
organized into units commanded by a designated 
Dental Corps Officer. Such officer will be di- 
rectly responsible to the commander of installa- 
tions, organizations, and activities for all pro- 
fessional and technical matters and such admin- 
istrative matters as may be prescribed by regu- 
lation. 

(Added Pub. L. 95-485, title VIII, § 805(b)(1), Oct. 
20, 1978, 92 Stat. 1621; amended Pub. L. 99-433, 
title V, § 502(f)(3), Oct. 1, 1986, 100 Stat. 1042.) 

Amendments 

1986— Subsec. (a). Pub. L. 99-433 substituted "section 
3039" for "section 3040". 

[§ 3082. Renumbered § 10542] 

§ 3083. Public Affairs Specialty 

There is a career field in the Army known as 
the Public Affairs Specialty. Members of the 
Army with the Public Affairs Specialty are — 
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(1) the Chief of Public Affairs; 

(2) commissioned officers of the Army in the 
grade of major or above who are selected and 
specifically educated, trained, and experienced 
to perform as professional public affairs offi- 
cers for the remainder of their careers; and 

(3) other members of the Army assigned to 
public affairs positions by the Secretary of the 
Army. 

(Added Pub. L. 105-85, div. A, title V, § 596(a), 
Nov. 18, 1997, 111 Stat. 1765.) 

§ 3084. Chief of Veterinary Corps: grade 

The Chief of the Veterinary Corps of the Army 
shall be appointed from among officers of the 
Veterinary Corps. The Chief of the Veterinary 
Corps serves in the grade of brigadier general. 
An officer appointed to that position who holds 
a lower grade shall be appointed in the grade of 
brigadier general. 

(Added Pub. L. 107-314, div. A, title V, § 504(b)(1), 
Dec. 2, 2002, 116 Stat. 2531; amended Pub. L. 
108-136, div. A, title V, § 502(a), Nov. 24, 2003, 117 
Stat. 1456; Pub. L. 109-163, div. A, title X, 
§1056(c)(ll), Jan. 6, 2006, 119 Stat. 3440.) 

Amendments 

2006 — Pub. L. 109-163 substituted colon for semicolon 
in section catchline. 

2003— Pub. L. 108-136 inserted "shall be appointed 
from among officers of the Veterinary Corps. The Chief 
of the Veterinary Corps" after "Army". 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 502(b), Nov. 24, 2003, 
117 Stat. 1456, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply to 
appointments of the Chief of the Veterinary Corps of 
the Army that are made on or after the date of the en- 
actment of this Act [Nov. 24, 2003]." 

PART II— PERSONNEL 



Chap. Sec. 

331. Strength 3201 

333. Enlistments 3251 

335. Appointments In the Regular Army 3281 

[337. Repealed.] 

339. Temporary Appointments 3441 

341. Active Duty 3491 

343. Special Appointments, Assignments, 

Details, and Duties 3531 

345. Rank and Command 3571 

[347. Repealed.] 

349. Miscellaneous Prohibitions and Pen- 
alties 3631 

[351. Repealed.] 

353. Miscellaneous Rights and Benefits 3681 

355. Hospitalization 3721 

357. Decorations and Awards 3741 

[359. Repealed.] 

[360. Repealed.] 

[361. Repealed.] 

[363. Repealed.] 

[365. Repealed.] 

367. Retirement for Length of Service 3911 

369. Retired Grade 3961 

371. Computation of Retired Pay 3991 

373. Civilian Employees 4021 

375. Miscellaneous Investigation Require- 
ments and Other Duties 4061 



Amendments 

2003— Pub. L. 108-136, div. A, title V, § 576(a)(2), Nov. 
24, 2003, 117 Stat. 1487, added Item for chapter 375. 



1994— Pub. L. 103-337, div. A, title XVI, § 1672(a), Oct. 
5, 1994, 108 Stat. 3015, struck out items for chapters 337 
"Appointments as Reserve Officers", 361 "Separation 
for Various Reasons", and 363 "Separation or Transfer 
to Retired Reserve". 

1980— Pub. L. 96-513, title V, §502(1), Dec. 12, 1980, 94 
Stat. 2909, struck out Item for chapter 359 "Separation 
from Regular Army for Substandard Performance of 
Duty", item for chapter 360 "Separation from Regular 
Army for Moral or Professional Dereliction or in Inter- 
ests of National Security", and item for chapter 365 
"Retirement for Age". 

1968— Pub. L. 90-377, §3, July 5, 1968, 82 Stat. 288, 
struck out item for chapter 351 "United States Discipli- 
nary Barracks". 

Pub. L. 90-235, §8(5), Jan. 2, 1968, 81 Stat. 764, struck 
out item for chapter 347 "The Uniform". 

1960— Pub. L. 86-616, §§2(b), 3(b), July 12, 1960, 74 Stat. 
388, 390, substituted "Substandard Performance of 
Duty" for "Failure to Meet Standards" In item for 
chapter 359 and added item for chapter 360. 

1958— Pub. L. 85-861, §1(95), Sept. 2, 1958, 72 Stat. 1487, 
substituted "3841" for "[No present sections]" in item 
for chapter 363. 

CHAPTER 331— STRENGTH 

Sec. 

3201. Officers on active duty: minimum strength 

based on requirements. 
[3202 to 3207, 3209. Repealed.] 

3210. Regular Army: strength In grade; general offi- 
cers. 

[3211 to 3225, 3230. Repealed.] 

Amendments 

1996— Pub. L. 104-106, div. A, title V, § 505(a)(2), Feb. 
10, 1996, 110 Stat. 296, added Item 3201. 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(b)(2), 
Oct. 5, 1994, 108 Stat. 3015, struck out items 3212 "Army 
Reserve; Army National Guard of the United States: 
strength in grade; temporary increases", 3217 "Re- 
serves: commissioned officers in active status", 3218 
"Reserves: strength in grade; general officers in active 
status", 3219 "Reserves: strength In grade; commis- 
sioned officers in grades below brigadier general in ac- 
tive status", 3220 "Reserve officers: distribution", 3221 
"Army Reserve", 3222 "Army Reserve, exclusive of 
members on active duty", 3223 "Army Reserve: warrant 
officers", 3224 "Army National Guard of United 
States", and 3225 "Army National Guard and Army Na- 
tional Guard of United States, exclusive of members on 
active duty". 

1990— Pub. L. 101-510, div. A, title IV, § 403(b)(1)(B), 
Nov. 5, 1990, 104 Stat. 1545, struck out item 3202 "Army: 
strength in grade; general officers". 

1980— Pub. L. 96-513, title V, §502(4), Dec. 12, 1980, 94 
Stat. 2909, struck out item 3201 "Army: members on ac- 
tive duty", substituted "strength in grade; general offi- 
cers" for "officers in certain commissioned grades" in 
item 3202, struck out items 3203 "Regular Army: mem- 
bers on active duty", 3204 "Regular Army: commis- 
sioned officers on active list", 3205 "Regular Army: 
commissioned officers on active list, exclusive of cer- 
tain categories", 3206 "Regular Army: commissioned 
officers on active list; Army Nurse Corps", 3207 "Regu- 
lar Army: commissioned officers on active list; Army 
Medical Specialist Corps", 3209 "Regular Army: com- 
missioned officers on active list; other branches", and 
3211 "Regular Army: strength in grade; promotion-list 
officers", substituted "Army Reserve; Army National 
Guard of the United States: strength in grade; tem- 
porary increases" for "Regular Army; Army Reserve; 
Army National Guard of United States: strength in 
grade; temporary increases" in item 3212, and struck 
out items 3213 "Regular Army: warrant officers on ac- 
tive list", 3214 "Regular Army: enlisted members on ac- 
tive duty", 3216 "Corps of Engineers: enlisted members 
on active duty", and 3230 "Personnel detailed outside 
Department of Defense". 
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1978— Pub. L. 95-485, title VIII, § 820(c)(5), Oct. 20, 1978, 
92 Stat. 1627, substituted "other branches" for "other 
branches; Women's Army Corps" in item 3209 and 
struck out item 3215 "Regular Army: Women's Army 
Corps; warrant officers on active list; enlisted members 
on active duty". 

1958— Pub. L. 85-861, §1(70), Sept. 2, 1958, 72 Stat. 1464, 
inserted "; Army Reserve; Army National Guard of 
United States" in item 3212, and added items 3217 to 
3220 and 3230 

1957— Pub. L. 85-155, title I, §101(6), Aug. 21, 1957, 71 
Stat. 376, substituted "Army Medical Specialist Corps" 
for "Women's Medical Specialist Corps" in item 3207. 

§3201. Officers on active duty: minimum 
strength based on requirements 

(a) The Secretary of the Army shall ensure 
that (beginning with fiscal year 1999) the 
strength at the end of each fiscal year of officers 
on active duty is sufficient to enable the Army 
to meet at least that percentage of the pro- 
grammed manpower structure for officers for 
the active component of the Army that is pro- 
vided for in the most recent Defense Planning 
Guidance issued by the Secretary of Defense. 

(b) The number of officers on active duty shall 
be counted for purposes of this section in the 
same manner as applies under section 115(a)(1) of 
this title. 

(c) In this section: 

(1) The term "programmed manpower struc- 
ture" means the aggregation of billets describ- 
ing the full manpower requirements for units 
and organizations in the programmed force 
structure. 

(2) The term "programmed force structure" 
means the set of units and organizations that 
exist in the current year and that is planned 
to exist in each future year under the then- 
current Future-Years Defense Program. 

(Added Pub. L. 104-106, div. A, title V, § 505(a)(1), 
Feb. 10, 1996, 110 Stat. 295.) 

Prior Provisions 

A prior section 3201, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 172; Sept. 2, 1958, Pub. L. 85-861, §1(62), 72 Stat. 
1462; Oct. 13, 1964, Pub. L. 88-647, title III, §301(4), 78 
Stat. 1071, prescribed the authorized strength of the 
Army in members on active duty, exclusive of certain 
categories, and the authorized daily average strength 
of the Army in members on active duty during the fis- 
cal year, exclusive of certain categories, prior to repeal 
by Pub. L. 96-513, title II, §202, title VII, §701, Dec. 12, 
1980, 94 Stat. 2878, 2955, effective Sept. 15, 1981. 

Assistance in Accomplishing Requirement 

Section 505(b) of Pub. L. 104-106 provided that: "The 
Secretary of Defense shall provide to the Army suffi- 
cient personnel and financial resources to enable the 
Army to meet the requirement specified in section 3201 
of title 10, United States Code, as added by subsection 
(a)." 

[§3202. Repealed. Pub. L. 101-510, div. A, title IV, 
§ 403(b)(1)(A), Nov. 5, 1990, 104 Stat. 1545] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 172; 
Sept. 2, 1958, Pub. L. 85-861, §1(63), 72 Stat. 1463; Dec. 28. 
1967, Pub. L. 90-228, §1(1), (2), 81 Stat. 745; Dec. 12, 1980, 
Pub. L. 96-513, title II, § 203(a), 94 Stat. 2878, related to 
authorized strength of Army in general officers on ac- 
tive duty. 

[§§3203 to 3207. Repealed. Pub. L. 96-513, title II, 
§202, Dec. 12, 1980, 94 Stat. 2878] 

Section 3203, acts Aug. 10, 1956, ch. 1041, 70A Stat. 173; 
Sept. 2, 1958, Pub. L. 85-861, §1(64), 72 Stat. 1463, pre- 



scribed authorized strength of Regular Army in mem- 
bers on active duty, exclusive of officers candidates. 

Section 3204, acts Aug. 10, 1956, ch. 1041, 70A Stat. 173, 
Aug. 6, 1958, Pub. L. 85-600, §1(2), 72 Stat. 522; Oct. 30, 
1978, Pub. L. 95-551, §2, 92 Stat. 2069, prescribed author- 
ized strength of Regular Army in commissioned officers 
of active list. 

Section 3205, acts Aug. 10, 1956, ch. 1041, 70A Stat. 173; 
Aug. 6, 1958, Pub. L. 85-600, §1(3), 72 Stat. 522; Sept. 2, 
1958, Pub. L. 85-861, §1(60), (65), 72 Stat. 1462, 1463; Oct. 
30, 1978, Pub. L. 95-551, §2, 92 Stat. 2069, prescribed au- 
thorized strength of Regular Army in commissioned of- 
ficers on active list, exclusive of certain categories. 

Section 3206, acts Aug. 10, 1956, ch. 1041, 70A Stat. 173; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(4), 71 Stat. 376; 
Nov. 8, 1967, Pub. L. 90-130, §1(9)(A), (B), 81 Stat. 375, 
prescribed authorized strength of Regular Army Nurse 
Corps in commissioned officers on active list of Regular 
Army. 

Section 3207, acts Aug. 10, 1956, ch. 1041, 70A Stat. 173; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(5), 71 Stat. 376; 
Nov. 8, 1967, Pub. L. 90-130, §1(9)(C), (D), 81 Stat. 375, 
prescribed authorized strength of Army Medical Spe- 
cialist Corps in commissioned officers on active list of 
Regular Army. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3209. Repealed. Pub. L. 96-513, title II, §202, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 174; 
Sept. 2, 1958, Pub. L. 85-861, §1(60), 72 Stat. 1462; Nov. 8, 
1967, Pub. L. 90-130, §1(9)(E), 81 Stat. 375; Oct. 20, 1978, 
Pub. L. 95-485, title VIII, § 820(c)(1), (2), 92 Stat. 1627, 
prescribed, with exception of Army Nurse Corps and 
Army Medical Specialist Corps, the authorized 
strength of each branch in commissioned officers on ac- 
tive list of Regular Army. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§3210. Regular Army: strength in grade; general 
officers 

(a) Subject to section 526 of this title, the au- 
thorized strength of the Regular Army in gen- 
eral officers on the active-duty list is 75/10,000 of 
the authorized strength of the Regular Army in 
commissioned officers on the active-duty list. 

(b) The authorized strength of each of the fol- 
lowing branches — 

(1) each corps of the Army Medical Depart- 
ment; and 

(2) the Chaplains; 

in general officers on the active-duty list of the 
Regular Army is 5/1,000 of the authorized 
strength of the branch concerned in commis- 
sioned officers on the active-duty list of the 
Regular Army. Not more than one-half of the 
authorized strength in general officers in such a 
branch may be in a regular grade above briga- 
dier general. 

(c) When the application of the percentages 
and ratios specified in this section results in a 
fraction, a fraction of one-half or more is count- 
ed as one, and a fraction of less than one-half is 
disregarded. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 174; Pub. L. 
85-861, §1(66), Sept. 2, 1958, 72 Stat. 1463; Pub. L. 
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89- 603, §1(2), Sept. 24, 1966, 80 Stat. 846; Pub. L. 

90- 329, June 4, 1968, 82 Stat. 170; Pub. L. 96-513, 
title V, §502(5), Dec. 12, 1980, 94 Stat. 2909; Pub. 
L. 97-22, §5(b), July 10, 1981, 95 Stat. 128; Pub. L. 
102-190, div. A, title X, §1061(a)(20)(A), Deo. 5, 
1991, 105 Stat. 1473.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3210(a) 


10:506a(a) (words before 


Aug. 7, 1947, ch. 512, 




1st semicolon). 


§ 503(a), 61 Stat. 885. 


3210(b) 


10:506a(a) (less words be- 


June 28, 1950, ch. 383, §308 




fore 1st semicolon, and 


(1st sentence, as 




less provisos). 


applicable to 


3210(c) 


10:61-1 (1st sentence, as 

applicable to 

strength). 
10:506a(a) (1st, 2d, and 3d 

provisos). 


strength), 64 Stat. 270. 


3210(d) 


10:506a(a) (4th proviso). 




3210(e) 


10:506a(a) (last proviso). 





As enacted, section 503(a) of the Officer Personnel Act 
of 194V (10:506a(a)), provided, subject to certain percent- 
age limitations, for the following- authorized strength 
of the Regular Army in general officers on the active 
list: 



Medical Corps 16 

Dental Corps 4 

Veterinary Corps 1 

The Chaplains 2 

Army, exclusive of the above 334 



Total 357 



Under section 208(e) of the National Security Act of 
1947 (5 U.S.C. 626c(e)), allocations of those authorized 
strengths were made between the Army and the Air 
Force as follows: 

Army pfrce 



Medical Corps 12 4 

Dental Corps 3 1 

Veterinary Corps 1 

The Chaplains 1 1 

Army and Air Force, exclusive of the 

above 184 150 



Total 201 156 



After the enactment of the Officer Personnel Act of 
1947, section 308 of the Army Organization Act of 1950 
(10:61-1) provided for an Assistant Judge Advocate Gen- 
eral and three brigadier generals in the Judge Advocate 
General's Corps of the Army. The creation of these four 
general officer spaces served to increase the mentioned 
authorized strength figure from 357 to 361, and the fig- 
ure 201 to 205. The opinion of the Judge Advocate Gen- 
eral of the Army (JAGA 1948/5806, 2 Sept. 1948) is in ac- 
cord with that conclusion. 

The revised section reflects the authorized strength 
of the Regular Army in general officers on the active 
list resulting from the mentioned allocation to the Air 
Force and the addition of four general officer spaces in 
the Judge Advocate General's Corps. 

That allocation, and those mentioned in the expla- 
nation of [former] subsection (c), below, have had the 
force of law since July 26, 1950, when the period for 
transfers, including the administrative authority to 
change these allocations, expired. 

The word "regular" is substituted for the word "per- 
manent" throughout the revised section. 

In subsection (c), 10:506a(a) (1st proviso) is omitted, 
since there is no authority to appoint to a Regular 
grade above major general. 10:506a(a) (last 65 words of 
2d proviso) is omitted as executed by the declaration of 
a national emergency on December 16, 1950. 



In subsection (c)(1), the figures "12" and "6" result 
from the allocation of the original figures "16" and "8". 

In subsection (c)(2), the figures "3" and "2" result 
from the allocation of the original figures "4" and "2". 

In subsection (c)(3), the figure "1" results from the 
allocation of the original figure "1". None was allo- 
cated to the Air Force. 

In subsection (c)(4), the figure "1" results from the 
allocation of the original figures "2" and "1". (The 
major general was allocated to the Army, the brigadier 
general to the Air Force.) 

In subsection (c)(5), the figures "188" and "94" result 
from the allocation of the original figures "334" and 
"167". The allocation of 188 corresponds to the allot- 
ment made by the Secretary of War between the Air 
Corps and the Army exclusive of the Air Corps, the 
Medical Department, and the Chaplains, under 
10:506a(a) (3d proviso). That proviso is omitted as exe- 
cuted. 

In subsection (e), the words "by law to hold any civil 
office under the United States" are substituted for the 
words "by Acts of Congress to hold appointments in the 
Diplomatic or Consular Service of the Government or 
to hold any civil office under the Government". 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3210(a) 

3210(b) 
3210(c) 
3210(d) 


10 App.:506a(a)(l) (less 3d, 
4th, 5th, and last sen- 
tences). 

10 App.:506a(a)(l) (3d and 
4th sentences). 

10 App.:506a(a)(l) (5th 
sentence). 

10 App.:506a(a)(l) (last 
sentence). 


July 20, 1956, ch. 646. §302 
(1st par.), 70 Stat. 587. 



In subsection (a), the words "Subject to section 
3202(a) of this title" are inserted for clarity. 

Amendments 

1991— Subsec. (a). Pub. L. 102-190 substituted "section 
526" for "section 3202(a)". 

1981— Subsec. (a). Pub. L. 97-22 struck out 
", exclusive of the number authorized for the Army 
Medical Department and the Chaplains," before "is 75/ 
10,000". 

Pub. L. 97-22, which directed amendment of subsec. 
(a) by striking out ", exclusive of the number of com- 
missioned officers on the active-duty list authorized for 
the Army Medical Department and the Chaplains", was 
executed by striking out ", exclusive of the number of 
commissioned officers on the active list authorized for 
the Army Medical Department and the Chaplains" be- 
fore period at end of first sentence, to reflect the prob- 
able intent of Congress. See 1980 Amendment note and 
Effective Date of 1980 Amendment note below. 

1980— Subsec. (a). Pub. L. 96-513, §502(5)(A), (B), sub- 
stituted "active-duty list" for "active list" wherever 
appearing and struck out provisions that, of the au- 
thorized strength, not more than one-half could be in a 
regular grade above brigadier general. 

Subsec. (b). Pub. L. 96-513, §502(5)(A), (C), substituted 
"active-duty list" for "active list" wherever appearing 
and substituted paragraphed references to "(1) each 
corps of the Army Medical Department" and "(2) the 
Chaplains" for former paragraphed references to "(1) 
The Medical Corps", "(2) the Dental Corps", "(3) the 
Veterinary Corps", and "(4) the Chaplains". 

Subsecs. (d), (e). Pub. L. 96-513, §502(5)(D), struck out 
subsec. (d) which provided that general officers on the 
active list of the Regular Army who were specifically 
authorized by law to hold a civil office under the 
United States or any instrumentality thereof were not 
counted in determining authorized strength under this 
section and subsec. (e) which had provided that the au- 
thorized strength of the Medical Service Corps in gen- 
eral officers on the active list of the Regular Army was 
one commissioned officer in the regular grade of briga- 
dier general. 
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1968— Subsec. (a). Pub. L. 90-329 substituted "Army 
Medical Department" for "Army Medical Service" in 
two places. 

1966— Subsec. (e). Pub. L. 89-603 added subsec. (e). 

1958— Subsec. (a). Pub. L. 85-861, §1(66)(A), substituted 
"Subject to section 3202(a) of this title, the" for "The". 

Subsecs. (c) to (e). Pub. L. 85-861, §1(66)(B), struck out 
subsec. (c) which prescribed the number of general offi- 
cers authorized for the active list of the Regular Army, 
and redesignated subsecs. (d) and (e) as (c) and (d), re- 
spectively. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§3211. Repealed. Pub. L. 96-513, title II, §202, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 175; 
Sept. 2, 1958, Pub. L. 85-861, §1(67), 72 Stat. 1463; Nov. 8, 
1967, Pub. L. 90-130, §1(9)(F), 81 Stat. 375, prescribed au- 
thorized strength of Regular Army in officers in each 
regular grade on promotion lists set forth in section 
3296 of this title. See section 521 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3212. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 2988] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 175; 
Sept. 2, 1958, Pub. L. 85-861, §1(68), 72 Stat. 1463; June 30, 
1960, Pub. L. 86-559, §1(6), 74 Stat. 265; Nov. 8, 1967, Pub. 
L. 90-130, §1(9)(G), 81 Stat. 375; Dec. 12, 1980, Pub. L. 
96-513, title V, §502(6), 94 Stat. 2909, related to tem- 
porary increases in authorized strength in grades of 
Army Reserve and Army National Guard of United 
States. See section 12009 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§§3213, 3214. Repealed. Pub. L. 96-513, title II, 
§202, Dec. 12, 1980, 94 Stat. 2878] 

Section 3213, act Aug. 10, 1956, ch. 1041, 70A Stat. 176, 
prescribed authorized strength of Regular Army in war- 
rant officers on active list. 

Section 3214, acts Aug. 10, 1956, ch. 1041, 70A Stat. 176; 
Sept. 2, 1958, Pub. L. 85-861, §1(64), 72 Stat. 1463, pre- 
scribed authorized strength of Regular Army in en- 
listed members on active duty, exclusive of officer can- 
didates. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3215. Repealed. Pub. L. 95-485, title VIII, 
§ 820(c)(3), Oct. 20, 1978, 92 Stat. 1627] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 176; Nov. 
8, 1967, Pub. L. 90-130, §1(9)(H), 81 Stat. 375, authorized 
strength of Women's Army Corps of Regular Army in 
warrant officers on active list and in enlisted members 
on active duty to be prescribed by Secretary. 

[§3216. Repealed. Pub. L. 96-513, title II, §202, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 176, pre- 
scribed authorized strength of Corps of Engineers in en- 
listed members on active duty. 



Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§3217 to 3225. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 
2988] 

Section 3217, added Pub. L. 85-861, §1(69)(A), Sept. 2, 
1958, 72 Stat. 1463, related to authorized strength of 
Army in reserve commissioned officers in active status. 
See section 12003 of this title. 

Section 3218, added Pub. L. 85-861, §1(69)(A), Sept. 2, 
1958, 72 Stat. 1463; amended Pub. L. 96-107, title III, 
§ 302(a), Nov. 9, 1979, 93 Stat. 806; Pub. L. 100-456, div. A, 
title XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059; Pub. 
L. 102-190, div. A, title X, §1061(a)(20)(B), Dec. 5, 1991, 105 
Stat. 1473, related to authorized strength of Army in re- 
serve general officers in active status. See section 12004 
of this title. 

Section 3219, added Pub. L. 85-861, §1(69)(A), Sept. 2, 
1958, 72 Stat. 1464, related to authorized strength of 
Army in reserve commissioned officers in active status 
in grades below brigadier general. See section 12005(a) 
of this title. 

Section 3220, added Pub. L. 85-861, §1(69)(A), Sept. 2, 
1958, 72 Stat. 1464; amended Pub. L. 95-485, title VIII, 
§ 820(c)(4), Oct. 20, 1978, 92 Stat. 1627, related to distribu- 
tion of reserve commissioned officers by Secretary of 
the Army. See section 12007 of this title. 

Section 3221, act Aug. 10, 1956, ch. 1041, 70A Stat. 176, 
related to authorized strength of Army Reserve. See 
section 12001 of this title. 

Section 3222, acts Aug. 10, 1956, ch. 1041, 70A Stat. 176; 
Dec. 12, 1980, Pub. L. 96-513, title V, §502(7), 94 Stat. 
2909, related to authorized strength of Army Reserve, 
exclusive of members on active duty. See section 
12002(a) of this title. 

Section 3223, act Aug. 10, 1956, ch. 1041, 70A Stat. 176, 
related to authorized strength of Army Reserve in war- 
rant officers. See section 12008 of this title. 

Section 3224, act Aug. 10, 1956, ch. 1041, 70A Stat. 177, 
related to authorized strength of Army National Guard 
of United States. See section 12001 of this title. 

Section 3225, acts Aug. 10, 1956, ch. 1041, 70A Stat. 177; 
Dec. 12, 1980, Pub. L. 96-513, title V, §502(7), 94 Stat. 
2909; Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to authorized strength 
of Army National Guard and Army National Guard of 
United States, exclusive of members on active duty. 
See section 12002 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§3230. Repealed. Pub. L. 96-513, title II, §232, 
Dec. 12, 1980, 94 Stat. 2886] 

Section, added Pub. L. 85-861, §1(69)(B), Sept. 2, 1958, 
72 Stat. 1464, provided that members of Army who are 
detailed for duty with agencies of United States outside 
Department of Defense on a reimbursable basis not be 
counted in computing strengths under any law. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 333— ENLISTMENTS 

Sec. 

3251. Definition. 

3252. Bonus to encourage Army personnel to refer 

persons for enlistment in the Army. 
[3253 to 3256. Repealed.] 
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Sec. 

3258. Regular Army: reenlistment after service as 

an officer. 
[3259 to 3261. Repealed.] 

3262. Army: percentage of high-school graduates. 
[3263, 3264. Repealed.] 

Amendments 

2008— Pub. L. 110-181, div. A, title VI, § 671(a)(2), Jan. 
28, 2008, 122 Stat. 182, added item 3252. 

2006— Pub. L. 109-163, div. A, title V, § 542(b)(2), Jan. 6, 
2006, 119 Stat. 3253, struck out item 3253 "Army: persons 
not qualified". 

2002— Pub. L. 107-314, div. A, title V, § 531(c), Dec. 2, 
2002, 116 Stat. 2544, struck out item 3264 "18-month en- 
listment pilot program". 

2001— Pub. L. 107-107, div. A, title V, § 541(a)(2), Dec. 
28, 2001, 115 Stat. 1110, added item 3264. 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(b)(3), 
Oct. 5, 1994, 108 Stat. 3015, struck out items 3259 "Army 
Reserve: transfer from Army National Guard of United 
States", 3260 "Army Reserve: transfer to upon with- 
drawal as member of Army National Guard", and 3261 
"Army National Guard of United States". 

1986— Pub. L. 99-661, div. A, title IV, § 402(b), Nov. 14, 
1986, 100 Stat. 3859, added item 3262. 

1968— Pub. L. 90-235, § 2(a)(2)(C), Jan. 2, 1968, 81 Stat. 
756, struck out item 3252 "Temporary enlistments", 
item 3254 "Army: during war or emergency", item 3255 
"Regular Army: recruiting campaigns", item 3256 
"Regular Army: qualifications, term, grade", item 3262 
"Extension of enlistment for members needing medical 
care or hospitalization", and item 3263 "Voluntary ex- 
tension of enlistment". 

1958— Pub. L. 85-861, §1(71)(C), Sept. 2, 1958, 72 Stat. 
1465, added item 3263. 

§3251. Definition 

In this chapter, the term "enlistment" means 
original enlistment or reenlistment. 

(Aug. 10, 1956, oh. 1041, 70A Stat. 177; Pub. L. 
100-180, div. A, title XII, §1231(19)(A), Deo. 4, 1987, 
101 Stat. 1161.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3251 


[No source]. 


[No source]. 





The revised section is inserted for clarity. 



Amendments 

1987— Pub. L. 100-180 inserted ", the term" after "In 
this chapter". 

§3252. Bonus to encourage Army personnel to 
refer persons for enlistment in the Army 

(a) Authority To Pay Bonus.— 

(1) Authority. — The Secretary of the Army 
may pay a bonus under this section to an indi- 
vidual referred to in paragraph (2) who refers 
to an Army recruiter a person who has not 
previously served in an armed force and who, 
after such referral, enlists in the regular com- 
ponent of the Army or in the Army National 
Guard or Army Reserve. 

(2) INDIVIDUALS ELIGIBLE FOR BONUS. — Sub- 
ject to subsection (c), the following individ- 
uals are eligible for a referral bonus under this 
section: 

(A) A member in the regular component of 
the Army. 

(B) A member of the Army National 
Guard. 



(C) A member of the Army Reserve. 

(D) A member of the Army in a retired 
status, including a member under 60 years of 
age who, but for age, would be eligible for re- 
tired pay. 

(E) A civilian employee of the Department 
of the Army. 

(b) Referral. — For purposes of this section, a 
referral for which a bonus may be paid under 
subsection (a) occurs — 

(1) when the individual concerned contacts 
an Army recruiter on behalf of a person inter- 
ested in enlisting in the Army; or 

(2) when a person interested in enlisting in 
the Army contacts the Army recruiter and in- 
forms the recruiter of the role of the individ- 
ual concerned in initially recruiting the per- 
son. 

(c) Certain Referrals Ineligible.— 

(1) Referral of immediate family.— A 
member of the Army or civilian employee of 
the Department of the Army may not be paid 
a bonus under subsection (a) for the referral of 
an immediate family member. 

(2) Members in recruiting roles.— A mem- 
ber of the Army or civilian employee of the 
Department of the Army serving in a recruit- 
ing or retention assignment, or assigned to 
other duties regarding which eligibility for a 
bonus under subsection (a) could (as deter- 
mined by the Secretary) be perceived as creat- 
ing a conflict of interest, may not be paid a 
bonus under subsection (a). 

(3) Junior reserve officers' training corps 
instructors. — A member of the Army detailed 
under subsection (c)(1) of section 2031 of this 
title to serve as an administrator or instructor 
in the Junior Reserve Officers' Training Corps 
program or a retired member of the Army em- 
ployed as an administrator or instructor in 
the program under subsection (d) of such sec- 
tion may not be paid a bonus under subsection 
(a). 

(d) Amount of Bonus. — The amount of the 
bonus payable for a referral under subsection (a) 
may not exceed $2,000. The amount shall be pay- 
able as provided in subsection (e). 

(e) Payment. — A bonus payable for a referral 
of a person under subsection (a) shall be paid as 
follows: 

(1) Not more than $1,000 shall be paid upon 
the commencement of basic training by the 
person. 

(2) Not more than $1,000 shall be paid upon 
the completion of basic training and individ- 
ual advanced training by the person. 

(f) Relation to Prohibition on Bounties.— 
The referral bonus authorized by this section is 
not a bounty for purposes of section 514(a) of 
this title. 

(g) Coordination With Receipt of Retired 
Pay. — A bonus paid under this section to a mem- 
ber of the Army in a retired status is in addition 
to any compensation to which the member is en- 
titled under this title, title 37 or 38, or any other 
provision of law. 

(h) Duration of Authority.— A bonus may not 
be paid under subsection (a) with respect to any 
referral that occurs after December 31, 2011. 
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(Added Pub. L. 110-181, div. A, title VI, § 671(a)(1), 
Jan. 28, 2008, 122 Stat. 181; amended Pub. L. 

110- 417, [div. A], title VI, § 615(b), Oct. 14, 2008, 
122 Stat. 4485; Pub. L. 111-84, div. A, title VI, 
§616(2), Oct. 28, 2009, 123 Stat. 2354; Pub. L. 

111- 383, div. A, title VI, §616(2), Jan. 7, 2011, 124 
Stat. 4238.) 

Prior Provisions 

A prior section 3252, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 177, provided that temporary enlistments could be 
made only in the Army without specification of compo- 
nent, prior to repeal by Pub. L. 90-235, § 2(a)(2)(B), Jan. 
2, 1968, 81 Stat. 756. 

Amendments 

2011— Subsec. (h). Pub. L. 111-383 substituted "Decem- 
ber 31, 2011" for "December 31, 2010". 

2009— Subsec. (h). Pub. L. 111-84 substituted "Decem- 
ber 31, 2010" for "December 31, 2009". 

2008— Subsec. (h). Pub. L. 110-417 substituted "Decem- 
ber 31, 2009" for "December 31, 2008". 

[§3253. Repealed. Pub. L. 109-163, div. A, title V, 
§ 542(b)(1), Jan. 6, 2006, 119 Stat. 3253] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 177; Pub. 
L. 87-143, §1(1), Aug. 17, 1961, 75 Stat. 364; Pub. L. 90-235. 
§ 2(a)(2)(A), Jan. 2, 1968, 81 Stat. 756; Pub. L. 96-513, title 
V, §512(3), Dec. 12, 1980, 94 Stat. 2929, provided that, in 
peace time, Army enlistment was available only to 
citizens and persons lawfully admitted to the United 
States for permanent residence. 

[§§3254 to 3256. Repealed. Pub. L. 90-235, 
§ 2(a)(2)(B), Jan. 2, 1968, 81 Stat. 756] 

Section 3254, act Aug. 10, 1956, ch. 1041, 70A Stat. 178, 
provided for temporary enlistments in the Army during 
war or emergency. 

Section 3255, act Aug. 10, 1956, ch. 1041, 70A Stat. 178, 
provided for recruiting campaigns to obtain enlist- 
ments in the Regular Army. 

Section 3256, act Aug. 10, 1956, ch. 1041, 70A Stat. 178, 
set forth qualifications for and term of enlistments in 
the Regular Army and the grade in which such enlist- 
ments were made. 

Members of Army and Air Force Serving Under 
Enlistments for Unspecified Periods on Jan. 2, 
1968; Continuance in Status; Discharge 

Section 3(c) of Pub. L. 90-235 provided that: "Mem- 
bers of the Army or the Air Force who, on the effective 
date of this Act [Jan. 2, 1968], are serving under enlist- 
ments for unspecified periods under sections 3256(b) and 
8256(b) of title 10, United States Code, shall continue in 
that status and shall be discharged therefrom in ac- 
cordance with laws applicable to such discharges on the 
day before the effective date of this Act." 

§3258. Regular Army: reenlistment after service 
as an officer 

(a) Any former enlisted member of the Regular 
Army who has served on active duty as an offi- 
cer of the Army, or who was discharged as an en- 
listed member to accept an appointment as an 
officer of the Army, is entitled to be reenlisted 
in the Regular Army in the enlisted grade that 
he held before his service as an officer, without 
loss of seniority or credit for service, regardless 
of the existence of a vacancy in his grade or of 
a physical disability incurred or having its in- 
ception in line of duty, if (1) his service as an of- 
ficer is terminated by an honorable discharge or 
he is relieved from active duty for a purpose 
other than to await appellate review of a sen- 



tence that includes dismissal or dishonorable 
discharge, and (2) he applies for reenlistment 
within six months (or such other period as the 
Secretary of the Army prescribes for exceptional 
circumstances) after termination of that serv- 
ice. 

(b) A person is not entitled to be reenlisted 
under this section if — 

(1) the person was discharged or released 
from active duty as an officer on the basis of 
a determination of — 

(A) misconduct; 

(B) moral or professional dereliction; 

(C) duty performance below prescribed 
standards for the grade held; or 

(D) retention being inconsistent with the 
interests of national security; or 

(2) the person's former enlisted status and 
grade was based solely on the participation by 
that person in a precommissioning program 
that resulted in the commission held by that 
person during the active duty from which the 
person was released or discharged. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 179; Pub. L. 
85-603, §1(1), Aug. 8, 1958, 72 Stat. 526; Pub. L. 
102-484, div. A, title V, § 520(a), Oct. 23, 1992, 106 
Stat. 2408; Pub. L. 110-181, div. A, title V, § 506(a), 
Jan. 28, 2008, 122 Stat. 96.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3258 


10:631a (less last proviso). 


July 14, 1939, ch. 267. §1 
(less last proviso); re- 
stated May 29. 1954, ch. 
249, § 19(b) (less last 
proviso), 68 Stat. 166. 





The words "former" and "as an enlisted member" are 
inserted for clarity. The words "credit for service" are 
substituted for the words "of service". The words "in 
his grade" are substituted for the words "in the appro- 
priate enlisted grade". The words "he applies" are sub- 
stituted for the words "application * * * shall be 
made". The words "Hereafter" and "while on active 
duty" are omitted as surplusage. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 506(a)(1), sub- 
stituted "an officer" for "a Reserve officer" and "an 
appointment" for "a temporary appointment". 

Subsec. (b)(1). Pub. L. 110-181, § 506(a)(2)(A), sub- 
stituted "an officer" for "a Reserve officer" in intro- 
ductory provisions. 

Subsec. (b)(2). Pub. L. 110-181, § 506(a)(2)(B), sub- 
stituted "the commission" for "the Reserve commis- 
sion". 

1992 — Pub. L. 102-484 designated existing provisions as 
subsec. (a), added subsec. (b), and struck out at end of 
subsec. (a) "However, if his service as an officer termi- 
nated by a general discharge, he may, under regula- 
tions to be prescribed by the Secretary of the Army, be 
so reenlisted." 

1958 — Pub. L. 85-603 limited entitlement to be reen- 
listed in enlisted grade to those officers whose service 
terminated by an honorable discharge and those re- 
lieved from active duty for a purpose other than to 
await appellate review of a sentence that includes dis- 
missal or dishonorable discharge, and provided that 
persons whose service terminated by a general dis- 
charge, may, under regulations to be prescribed by the 
Secretary of the Army, be so reenlisted. 

Effective Date of 1992 Amendment 

Section 520(c) of Pub. L. 102-484 provided that: "The 
amendments made by subsections (a) and (b) [amending 
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this section and section 8258 of this title] shall apply to 
persons discharged or released from active duty as 
commissioned officers in the Army Reserve or the Air 
Force Reserve, respectively, after the date of the enact- 
ment of this Act [Oct. 23, 1992]." 

[§§3259 to 3261. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(b)(3), Oct. 5, 1994, 108 Stat. 
2990] 

Section 3259, acts Aug. 10, 1956, ch. 1041, 70A Stat. 179; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to transfers in grade 
of enlisted members of Army National Guard of United 
States to Army Reserve. See section 12105 of this title. 

Section 3260, act Aug. 10, 1956, ch. 1041, 70A Stat. 179, 
provided that enlisted members of Army National 
Guard of United States are transferred to Army Re- 
serve upon withdrawal as members of Army National 
Guard. See section 12106 of this title. 

Section 3261, acts Aug. 10, 1956, ch. 1041, 70A Stat. 179; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(20), 72 Stat. 1565; Oct. 
4, 1961, Pub. L. 87-378, §3, 75 Stat. 808, related to enlist- 
ment in Army National Guard of United States. See 
section 12107 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§3262. Army: percentage of high-school grad- 
uates 

Notwithstanding section 520(b) of this title, of 
the males with no prior military service who are 
enlisted or inducted into the Army during any 
fiscal year, the number who are not high-school 
graduates may not exceed, as of the end of the 
fiscal year, 35 percent of all such persons. 

(Added Pub. L. 99-661, div. A, title IV, § 402(a), 
Nov. 14, 1986, 100 Stat. 3859; amended Pub. L. 
100-370, § 1(a)(2), July 19, 1988, 102 Stat. 840.) 

Historical and Revision Notes 
1988 Act 

Amendment of section is based on Pub. L. 93-307, title 
IV, §401, June 8, 1974, 88 Stat. 234, as amended by Pub. 
L. 93-365, title VII, § 705, Aug. 5, 1974, 88 Stat. 406. 

Prior Provisions 

A prior section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 
180; Sept. 2, 1958, Pub. L. 85-861, §1(71), 72 Stat. 1464, pro- 
vided for extension of enlistment of members of the 
Army needing medical care or hospitalization, prior to 
repeal by Pub. L. 90-235, § 2(a)(2)(B), Jan. 2, 1968, 81 Stat. 
756. 

Amendments 

1988— Pub. L. 100-370 substituted "Notwithstanding 
section 520(b) of this title, of" for "Of". 

[§3263. Repealed. Pub. L. 90-235, § 2(a)(2)(B), Jan. 
2, 1968, 81 Stat. 756] 

Section, Pub. L. 85-861, §1(71)(B), Sept. 2, 1958, 72 Stat. 
1465; Pub. L. 87-649, §14c(4), Sept. 7, 1962, 76 Stat. 501, 
provided for voluntary extension of enlistments in the 
Army. 

[§3264. Repealed. Pub. L. 107-314, div. A, title V, 
§ 531(c), Dec. 2, 2002, 116 Stat. 2544] 

Section, added Pub. L. 107-107, div. A, title V, 
§ 541(a)(1), Dec. 28, 2001, 115 Stat. 1109, related to an 18- 
month enlistment pilot program to increase participa- 
tion of prior service persons in Selected Reserve and to 



provide assistance in building pool of participants in 
Individual Ready Reserve. 

CHAPTER 335— APPOINTMENTS IN THE 
REGULAR ARMY 

Sec. 

3281. Commissioned officer grades. 

3282. General officers: title of office. 

3283. Commissioned officers: appointment without 

specification of branch; transfer between 
branches. 
[3284 to 3309. Repealed.] 

3310. Warrant officers: original appointment; quali- 
fications. 
[3311 to 3314. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §502(8), Dec. 12, 1980, 94 
Stat. 2909, struck out items 3284 "Commissioned offi- 
cers: appointment, how made", 3285 "Commissioned of- 
ficers: original appointment; qualifications", 3286 
"Commissioned officers: original appointment; age lim- 
itations", 3287 "Commissioned officers: original ap- 
pointment; service credit", 3288 "Commissioned offi- 
cers: original appointment; determination of grade", 
3289 "Commissioned officers; Medical Corps: original 
appointment; professional examination", 3290 "Com- 
missioned officers; Medical Service Corps: original ap- 
pointment; additional qualifications, grade", 3291 
"Commissioned officers: Army Nurse Corps and Army 
Medical Specialist Corps: original appointment; addi- 
tional qualifications, grade", 3292 "Commissioned offi- 
cers; Judge Advocate General's Corps: original appoint- 
ment; additional qualifications, grade", 3293 "Commis- 
sioned officers; Chaplains: original appointment; exam- 
ination", 3294 "Commissioned officers; Medical and 
Dental Corps: original appointment", 3295 "Commis- 
sioned officers: original appointment; determination of 
place on promotion list", 3296 "Promotion lists: pro- 
motion-list officer defined; determination of place upon 
transfer or promotion", 3297 "Selection boards", 3298 
"Commissioned officers: promotion to first lieutenant; 
effect of failure of promotion", 3299 "Commissioned of- 
ficers: promotion to captain, major, or lieutenant colo- 
nel", 3300 "Commissioned officers: promotion to cap- 
tain, major, or lieutenant colonel; selection board pro- 
cedure", 3302 "Commissioned officers: Medical, Dental, 
and Veterinary Corps: promotion to captain, major, or 
lieutenant colonel; professional examination", 3303 
"Commissioned officers: effect of failure of promotion 
to captain, major, or lieutenant colonel", 3305 "Com- 
missioned officers: promotion to colonel", 3306 "Com- 
missioned officers: promotion to brigadier general", 
3307 "Commissioned officers: promotion to major gen- 
eral", 3308 "Commissioned officers: effect of removal 
from recommended list by President or failure of con- 
firmation by Senate", 3309 "Commissioned officers: 
physical examination for promotion", 3312 "Officers: 
acceptance of promotion", 3313 "Suspension of laws for 
promotion or mandatory retirement or separation dur- 
ing war or emergency", and 3314 "Commissioned offi- 
cers: promotion not to be delayed by another appoint- 
ment". 

1978— Pub. L. 95-485, title VIII, § 820(d)(5), Oct. 20, 1978, 
92 Stat. 1627, struck out item 3311 "Officers: female; 
limitations on appointment". 

1967— Pub. L. 90-130, §1(10)(C), (E), Nov. 8, 1967, 81 
Stat. 375, struck out item 3304 "Commissioned officers; 
Army Nurse Corps and Army Medical Specialist: pro- 
motion to lieutenant colonel or colonel", and struck 
out "other than officers in Army Nurse Corps and 
Army Medical Specialist Corps" after "Commissioned 
officers" in item 3305. 

1958— Pub. L. 85-861, §1(79)(B), Sept. 2, 1958, 72 Stat. 
1468, added item 3314. 

1957— Pub. L. 85-155, title I, §101(9), (15), (17), Aug. 21, 
1957, 71 Stat. 377, 379, substituted "Army Medical Spe- 
cialist Corps" for "Women's Medical Specialist Corps" 
in item 3291, "Army Medical Specialist" for "Women's 
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Medical Specialist Corps" and "promotion to lieuten- 
ant colonel or colonel" for "promotion to first lieuten- 
ant, captain, major, or lieutenant colonel" in item 3304, 
and "Commissioned officers other than officers in 
Army Nurse Corps and Army Medical Specialist Corps" 
for "Commissioned officers" in item 3305. 

§3281. Commissioned officer grades 

The commissioned grades in the Regular Army 
are: 

(1) Major general. 

(2) Brigadier general. 

(3) Colonel. 

(4) Lieutenant colonel. 

(5) Major. 

(6) Captain. 

(7) First lieutenant. 

(8) Second lieutenant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 181.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3281 


10:506(a) (last 24 words). 


Aug. 7. 1947, oh. 512, 
§ 502(a) (last 24 words), 
61 Stat. 884. 





§ 3282. General officers: title of office 

An officer holding an appointment as a gen- 
eral officer in the Regular Army may be called 
a general officer in the Regular Army. In addi- 
tion, a general officer of the Regular Army in 
the Medical Corps, Dental Corps, Veterinary 
Corps, Judge Advocate General's Corps, or the 
Chaplains, may be called a general officer of 
that branch. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 181.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3282 


10:506(b) (less 2d sen- 


Aug. 7, 1947, oh. 512, 




tence). 


§ 502(b) (less 2d sen- 






tence), 61 Stat. 884. 



The words "may be called" are substituted for the 
words "shall be known as" and "may be specifically re- 
ferred to". The words "of that branch" are substituted 
for the enumeration of branches. 



§3283. Commissioned officers: appointment with- 
out specification of branch; transfer between 
branches 

(a) Appointments in commissioned grades in 
the Regular Army shall be made without speci- 
fication of branch except in each of the special 
branches and as professors or director of admis- 
sions of the United States Military Academy. 

(b) Commissioned officers appointed in the 
Regular Army without specification of branch 
shall be assigned, and may be transferred and re- 
assigned, by the Secretary of the Army to 
branches other than the special branches, ac- 
cording to their professional qualifications and 
the needs of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 181; Pub. L. 
85-600, §1(4), Aug. 6, 1958, 72 Stat. 522; Pub. L. 
95-485, title VIII, § 820(d)(1), Oct. 20, 1978, 92 Stat. 
1627; Pub. L. 95-551, §2, Oct. 30, 1978, 92 Stat. 
2069.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3283(a) 
3283(b) 


10:506(b) (2d sentence). 
10:506(c) (1st sentence). 
10:506(c) (less 1st sen- 
tence and less proviso). 


Aug. 7, 1947. oh. 512. 
§ 502(b) (2d sentence), 
(c) (less proviso). 61 
Stat. 884; June 12, 1948. 
ch. 449, § 104(d)(1). 62 
Stat. 358. 



Subsection (a) is substituted for 10:506(b) (2d sen- 
tence) and 506(c) (1st sentence). The words "in each of 
the special branches" are substituted for the enumera- 
tion of branches in 10:506(b) (2d sentence) and for the 
words "each of the several corps of the Army Medical 
Service, as chaplains", in 10:506(c). 

In subsection (b), the words "other than the special 
branches and the Women's Army Corps" are sub- 
stituted for 10:506(c) (words between 3d and 4th paren- 
theses). The word "their" is substituted for the words 
"of the officers concerned". The words "of the Army" 
are substituted for the words "of the branches, arms, 
and services". The words "from time to time" and 
"arms, and services" are omitted as surplusage. 

Amendments 

1978 — Subsec. (a). Pub. L. 95-551 substituted "director 
of admissions" for "registrar". 

Pub. L. 95-485 struck out ", in the Women's Army 
Corps," after "special branches". 

Subsec. (b). Pub. L. 95-485 struck out "and the Wom- 
en's Army Corps" after "special branches". 

1958 — Subsec. (a). Pub. L. 85-600 inserted reference to 
registrar of the Military Academy. 

[§§3284 to 3300. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 3284, act Aug. 10, 1956, ch. 1041, 70A Stat. 181, 
provided that appointments in commissioned grades in 
Regular Army be made by President, by and with the 
advice and consent of Senate. See section 531 of this 
title. 

Section 3285, acts Aug. 10, 1956, ch. 1041, 70A Stat. 181; 
Sept. 2, 1958, Pub. L. 85-861, §1(72), 72 Stat. 1465, pre- 
scribed eligibility requirements for original appoint- 
ment in a commissioned grade in Regular Army, except 
in Medical Corps or Dental Corps and except a graduat- 
ing cadet. See section 532 of this title. 

Section 3286, acts Aug. 10, 1956, ch. 1041, 70A Stat. 181; 
Sept. 2, 1958, Pub. L. 85-861, §1(73), 72 Stat. 1465, pre- 
scribed age limitations for original appointment in a 
commissioned grade in Regular Army, except in Medi- 
cal Corps, Dental Corps, Army Nurse Corps, or Army 
Medical Specialist Corps. See section 532 of this title. 

Section 3287, acts Aug. 10, 1956, ch. 1041, 70A Stat. 182; 
Sept. 2, 1958, Pub. L. 85-861, §1(74), 72 Stat. 1466, pro- 
vided service credit, in the discretion of the Secretary 
of the Army, for a person originally appointed in a 
commissioned grade in the Regular Army, except the 
Medical Corps, Dental Corps, Army Nurse Corps, or 
Army Medical Specialist Corps, for the purpose of de- 
termining grade, position on a promotion list, seniority 
in his grade in the Regular Army, and eligibility for 
promotion, with appointment and service credit re- 
strictions on persons who were cadets at the United 
States Military, Naval, or Air Force Academies but 
were not graduated, and a disallowance of service cred- 
its under this section for persons who graduated from 
one of these Academies. See section 533 of this title. 

Section 3288, acts Aug. 10, 1956, ch. 1041, 70A Stat. 183; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(7), 71 Stat. 376; 
Sept. 2, 1958, Pub. L. 85-861, §1(75), 72 Stat. 1466, pro- 
vided for determination of grade of a person originally 
appointed as a commissioned officer in Regular Army, 
except in Medical Corps, Dental Corps, Army Nurse 
Corps, or Army Medical Specialist Corps. See section 
533 of this title. 

Section 3289, act Aug. 10, 1956, ch. 1041, 70A Stat. 183, 
provided that no person be originally appointed as a 
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first lieutenant in Regular Army in Medical Corps until 
he passes an examination of his professional fitness be- 
fore an examining' board composed of at least three of- 
ficers of Medical Corps designated by Secretary of the 
Army. See section 532 of this title. 

Section 3290, act Aug. 10, 1956, ch. 1041, 70A Stat. 183, 
provided that an original appointment in Regular 
Army in Medical Service Corps be made only in grade 
of second lieutenant and from members of Regular 
Army, reserves not in an inactive status, or graduates 
of an accredited school of pharmacy or optometry, or of 
a school or college who hold a degree in a science allied 
to medicine or any other degree approved by Surgeon 
General. See section 532 of this title. 

Section 3291, acts Aug. 10, 1956, ch. 1041, 70A Stat. 183; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(8), 71 Stat. 376; 
Sept. 30, 1966, Pub. L. 89-609, §1(4), 80 Stat. 852, pre- 
scribed eligibility requirements for an original appoint- 
ment in Regular Army in Army Nurse Corps or Army 
Medical Specialist Corps in grade of second lieutenant, 
first lieutenant, and captain and provided for deter- 
mination of years of service creditable for promotion. 
See section 532 of this title. 

Section 3292, act Aug. 10, 1956, ch. 1041, 70A Stat. 184, 
provided that original appointments in commissioned 
grades in Regular Army in Judge Advocate General's 
Corps be made from officers of Regular Army in other 
branches, reserve commissioned officers assigned to 
Judge Advocate General's Corps, or qualified civilian 
graduates of accredited law schools. See section 532 of 
this title. 

Section 3293, act Aug. 10, 1956, ch. 1041, 70A Stat. 184, 
provided that no person in civil life be originally ap- 
pointed as a chaplain in Regular Army unless he has 
passed an examination prescribed by President as to his 
morale, mental, and physical qualifications. See sec- 
tion 532 of this title. 

Section 3294, acts Aug. 10, 1956, ch. 1041, 70A Stat. 184; 
Sept. 2, 1958, Pub. L. 85-861, §1(77), 72 Stat. 1467, pro- 
vided that original appointments in Regular Army be 
made in grades of first lieutenant through colonel in 
Medical Corps or Dental Corps as the Army requires, 
from qualified doctors of medicine, osteopathy, or den- 
tistry who are citizens of the United States and have 
such other qualifications as the Secretary of the Army 
prescribes, with specific additional eligibility require- 
ments for a doctor of osteopathy, and that officers so 
appointed receive service credit for determining grade, 
position on a promotion list, seniority in grade in Reg- 
ular Army, and eligibility for promotion. See section 
532 of this title. 

Section 3295, acts Aug. 10, 1956, ch. 1041, 70A Stat. 184; 
Sept. 2, 1958, Pub. L. 85-861, §1(78), 72 Stat. 1467, pro- 
vided for determination of the place on a promotion 
list of name of each person who is originally appointed 
in a commissioned grade in Regular Army and whose 
name is to be carried on a promotion list, other than 
persons appointed in Medical Corps, Dental Corps, 
Army Nurse Corps, or Army Medical Specialist Corps. 
See section 624 of this title. 

Section 3296, acts Aug. 10, 1956, ch. 1041, 70A Stat. 184; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(10), 71 Stat. 377; 
Aug. 6, 1958, Pub. L. 85-600, §1(5), 72 Stat. 522; June 4, 
1968, Pub. L. 90-329, 82 Stat. 170; Oct. 20, 1978, Pub. L. 
95-485, title VIII, § 820(d)(2), 92 Stat. 1627; Oct. 30, 1978, 
Pub. L. 95-551, §2, 92 Stat. 2069, provided for promotion 
lists in Regular Army for all commissioned officers in 
grades below brigadier general on active list, with ex- 
ceptions, which officers are known as "promotion-list 
officers", a separate list for Chaplains and each of the 
several branches of Army Medical Department, and de- 
termination of place on list upon transfer or pro- 
motion. See section 624 of this title. 

Section 3297, acts Aug. 10, 1956, ch. 1041, 70A Stat. 185; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(11), 71 Stat. 377; 
July 12, 1960, Pub. L. 86-616, §1(1), 74 Stat. 386; Oct. 20, 
1978, Pub. L. 95-485, title VIII, § 820(d)(3), 92 Stat. 1627, 
provided for selection boards to recommend promotion- 
list officers and brigadier generals of Regular Army for 
promotion in Regular Army. See section 611 et seq. of 
this title. 



Section 3298, acts Aug. 10, 1956, ch. 1041, 70A Stat. 185; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(12), 71 Stat. 377; 
Nov. 8, 1967, Pub. L. 90-130, §1(10)(A), 81 Stat. 375, pro- 
vided for promotion from grade of second lieutenant to 
first lieutenant after 3 years of service, discharge under 
section 3814 of this title upon failure of promotion, and 
filling vacancies for first lieutenants with second lieu- 
tenants prior to completion of 3 years of service. See 
section 630 of this title. 

Section 3299, acts Aug. 10, 1956, ch. 1041, 70A Stat. 186; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(13), 71 Stat. 377; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(21), 72 Stat. 1565; Nov. 
8, 1967, Pub. L. 90-130, §1(10)(B), 81 Stat. 375, provided 
that promotion-list officers be promoted to regular 
grades of captain, major, and lieutenant colonel, after 
specified length of service or without regard to length 
of service in view of actual or anticipated vacancies if 
Secretary of the Army so directs, or be eliminated from 
active list under section 3303 of this title and a pro- 
motion-list officer who has twice been considered and 
not recommended for promotion to any one regular 
grade not be again considered for promotion under this 
section. See sections 631 and 632 of this title. 

Section 3300, acts Aug. 10, 1956, ch. 1041, 70A Stat. 186; 
July 12, 1960, Pub. L. 86-616, §1(2), 74 Stat. 386, provided 
for selection board procedure when promotion-list offi- 
cers in regular grade of first lieutenant, captain, or 
major are to be considered for promotion under section 
3299 of this title. See section 611 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§3302, 3303. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 3302, act Aug. 10, 1956, ch. 1041, 70A Stat. 187, 
related to promotion to captain, major, or lieutenant 
colonel of commissioned officers of Medical Corps, Den- 
tal Corps, and Veterinary Corps upon examination of 
professional fitness and effect upon failure of pro- 
motion. See sections 631 and 632 of this title. 

Section 3303, acts Aug. 10, 1956, ch. 1041, 70A Stat. 188; 
July 12, 1960, Pub. L. 86-616, §1(3), 74 Stat. 386; June 28, 
1962, Pub. L. 87-509, §4(a), 76 Stat. 121, related to effect 
of failure of a promotion-list officer considered for pro- 
motion to grade of captain, major, or lieutenant colo- 
nel under section 3299 of this title to be recommended 
for promotion, which officer was to be known as a "de- 
ferred officer". See sections 631 and 632 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3304. Repealed. Pub. L. 90-130, §1(10)(C), Nov. 
8, 1967, 81 Stat 375] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 189; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(14), 71 Stat. 378, 
covered promotion of officers in the Army Nurse Corps 
and the Army Medical Specialists Corps to colonel and 
lieutenant colonel, set out the requirements of officers 
on the promotion lists, and provided for the procedure 
to be followed in determining the order of promotion. 

[§§3305 to 3309. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 3305, acts Aug. 10, 1956, ch. 1041, 70A Stat. 189; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(16), 71 Stat. 379; 
Nov. 8, 1967, Pub. L. 90-130, §1(10)(D), (E), 81 Stat. 375, 
related to promotion of officers in regular grade of lieu- 
tenant colonel to grade of colonel. See section 619 et 
seq. of this title. 

Section 3306, act Aug. 10, 1956, ch. 1041, 70A Stat. 190, 
related to promotion of officers in regular grade of 
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colonel to grade of brigadier general. See section 619 et 
seq. of this title. 

Section 3307, act Aug. 10, 1956, oh. 1041, 70A Stat. 191, 
related to promotion of officers in regular grade of 
brigadier general to grade of major general. See section 
619 et seq. of this title. 

Section 3308, act Aug. 10, 1956, ch. 1041, 70A Stat. 192, 
related to effect of removal from recommended list by 
President of name of any promotion-list officer or brig- 
adier general of Regular Army who in President's opin- 
ion Is not qualified for promotion or who is not con- 
firmed by Senate. See section 629 of this title. 

Section 3309, act Aug. 10, 1956, ch. 1041, 70A Stat. 192, 
provided that President prescribe a system of physical 
examination for all commissioned officers of Regular 
Army in grades below brigadier general to determine 
their fitness for promotion in Regular Army. See sec- 
tion 624 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§3310. Warrant officers: original appointment; 
qualifications 

Original appointments as warrant officers in 
the Regular Army shall be made from persons 
who have served on active duty at least one year 
in the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 192.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3310 


10:591. 

[Uncodified: June 3, 1916. 
ch. 134, §4a (less 3d and 
last sentences); added 
June 4, 1920, ch. 227, 
subch. 1, §4 (3d par., 
less 3d and last sen- 
tences), 41 Stat. 761]. 


June 3, 1916, ch. 134, §4a 
(less 3d and last sen- 
tences): added June 4, 
1920, ch. 227, subch. I, 
§4 (3d par., less 3d and 
last sentences), 41 
Stat. 761. 

Aug-. 21, 1941, ch. 384. §2; 
restated May 29. 1954, 
ch. 249. § 19(c), 68 Stat. 
166. 





The first sentence of section 4a of the Act of June 3, 
1916, cited above, is omitted as superseded by section 
3213 of this title. The second sentence, less first nine 
words, of section 4a of that act, is omitted as super- 
seded by 10:591. 



[§3311. Repealed. Pub. L. 95-485, title VIII, 
§ 820(d)(4), Oct. 20, 1978, 92 Stat. 1627] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 192; 
Sept. 2, 1958, Pub. L. 85-861, §1(60), 72 Stat. 1462, pro- 
vided that with the exception of those appointed as 
commissioned officers in Medical Corps, Dental Corps, 
Medical Service Corps, "Veterinary Corps, Army Nurse 
Corps, or Army Medical Specialist Corps, women be ap- 
pointed as commissioned officers in Regular Army only 
in Women's Army Corps. 

[§§3312 to 3314. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 3312, act Aug. 10, 1956, ch. 1041, 70A Stat. 193, 
provided that an officer who is promoted in Regular 
Army is considered to have accepted his promotion on 
date of the order announcing it, unless he expressly de- 
clines it, without the need to take oath of office upon 
promotion if his service since last taking it has been 
continuous. See section 626 of this title. 

Section 3313, act Aug. 10, 1956, ch. 1041, 70A Stat. 193, 
provided that in time of war or national emergency de- 
clared by Congress or President, President may suspend 
operation of provision of law relating to promotion, 
mandatory retirement, or separation of commissioned 



officers of the Regular Army. See section 123(a) and (b) 
of this title. 

Section 3314, added Pub. L. 85-861, §1(79)(A), Sept. 2, 
1958, 72 Stat. 1467, provided that promotion to a higher 
grade of a commissioned officer of Regular Army who 
is on a recommendation list awaiting promotion not be 
withheld or delayed because of original appointment of 
any other person to a commissioned grade in Regular 
Army and that this section does not apply to appoint- 
ments in Medical Corps, Dental Corps, Army Nurse 
Corps, or Army Medical Specialist Corps. See section 
624 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 337— REPEALED] 

[§ 3351. Renumbered § 12211] 

[§ 3352. Renumbered § 12213] 

[§§3353, 3354. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3353, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1468; amended Pub. L. 86-559, §1(8), June 
30, 1960, 74 Stat. 265; Pub. L. 96-513, title II, §205(a), Dec. 
12, 1980, 94 Stat. 2881; Pub. L. 97-22, §5(0), July 10, 1981, 
95 Stat. 128; Pub. L. 98-94, title X, § 1007(c)(3), Sept. 24, 
1983, 97 Stat. 662; Pub. L. 100-180, div. A, title VII, 
§ 714(b), Dec. 4, 1987, 101 Stat. 1112; Pub. L. 103-160, div. 
A, title V, § 509(b), Nov. 30, 1993, 107 Stat. 1647, related 
to service credit upon original appointment as reserve 
commissioned officer in Army. See section 12207 of this 
title. 

Section 3354, acts Aug. 10, 1956, ch. 1041, 70A Stat. 194; 
Sept. 2, 1958, Pub. L. 85-861, §1(80)(C), 72 Stat. 1468, re- 
lated to appointment of warrant officers and enlisted 
members of Army National Guard of United States as 
reserve officers. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§3355. Repealed. Pub. L. 88-647, title III, §301(5), 
Oct. 13, 1964, 78 Stat. 1071] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 194; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(22), 72 Stat. 1565, re- 
lated to appointment of graduates of Reserve Officers' 
Training Corps as reserve commissioned officers. See 
section 2106 of this title. 

[§§3357 to 3390. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3357, acts Aug. 10, 1956, ch. 1041, 70A Stat. 194; 
Sept. 2, 1958, Pub. L. 85-861, §1(60), (80)(D), 72 Stat. 1462, 
1468, related to eligibility for appointment as reserve 
officer for service in Army Reserve in Army Nurse 
Corps or Army Medical Specialist Corps. 

Section 3359, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1469; amended Pub. L. 98-94, title X, 
§ 1014(a), Sept. 24, 1983, 97 Stat. 666; Pub. L. 98-525, title 
V, § 521(a), Oct. 19, 1984, 98 Stat. 2522; Pub. L. 99-145, 
title V, § 521(a), Nov. 8, 1985, 99 Stat. 631; Pub. L. 100-180, 
div. A, title V, § 502(a), Dec. 4, 1987, 101 Stat. 1085; Pub. 
L. 101-189, div. A, title V, § 503(a), Nov. 29, 1989, 103 Stat. 
1437; Pub. L. 102-484, div. A, title V, § 519(a), Oct. 23, 
1992, 106 Stat. 2408; Pub. L. 103-160, div. A, title V, 
§ 514(a), Nov. 30, 1993, 107 Stat. 1649; Pub. L. 104-106, div. 
A, title V, § 511(a), Feb. 10, 1996, 110 Stat. 298, related to 
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determination of grade upon original appointment as 
reserve officer of Army. See section 12201 et seq. of this 
title. 

Section 3360, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1469; amended Pub. L. 86-559, §1(9), June 
30, 1960, 74 Stat. 266; Pub. L. 96-513, title V, §§502(10), 
512(4), Dec. 12, 1980, 94 Stat. 2910, 2929; Pub. L. 98-94, 
title X, § 1016(b), Sept. 24, 1983, 97 Stat. 668, related to 
service required for promotion of Reserve commis- 
sioned officers. See section 14001 et seq. of this title. 

Section 3362, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1470; amended Pub. L. 86-559, §1(10), June 
30, 1960, 74 Stat. 266, related to convening of selection 
boards to consider Reserve commissioned officers for 
promotion. See section 14101 et seq. of this title. 

Section 3363, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1470; amended Pub. L. 86-559, §1(11), June 
30, 1960, 74 Stat. 266; Pub. L. 95-485, title VIII, § 820(e)(1), 
Oct. 20, 1978, 92 Stat. 1627; Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to 
requirements and procedures for promotion of officers 
in reserve grades. See section 14301 et seq. of this title. 

Section 3364, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1471; amended Pub. L. 86-559, §1(12), June 
30, 1960, 74 Stat. 266; Pub. L. 95-485, title VIII, 
§820(e)(2)-(4), Oct. 20, 1978, 92 Stat. 1627; Pub. L. 98-525, 
title V, §512, Oct. 19, 1984, 98 Stat. 2521; Pub. L. 100-456, 
div. A, title XII, § 1234(a)(4), Sept. 29, 1988, 102 Stat. 2059, 
related to commissioned reserve officers' selection for 
promotion, order of promotion, zone of consideration 
lists, and declinations of promotion. See section 14301 
et seq. of this title. 

Section 3365, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1472, related to promotion of second lieu- 
tenants of Army Reserve. See section 14301 et seq. of 
this title. 

Section 3366, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1472; amended Pub. L. 86-559, §1(13), June 
30, 1960, 74 Stat. 267; Pub. L. 90-130, §1(11)(A), Nov. 8, 
1967, 81 Stat. 375, related to promotion of first lieuten- 
ants, captains, and majors of Army Reserve or Army 
National Guard of United States. See section 14301 et 
seq. of this title. 

Section 3367, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1473; amended Pub. L. 86-559, §1(14). June 
30, 1960, 74 Stat. 268; Pub. L. 90-130, §1(11)(B), Nov. 8, 
1967, 81 Stat. 375, related to promotion of first lieuten- 
ants, captains, and majors of Army Reserve to fill va- 
cancies. See section 14301 et seq. of this title. 

Section 3368, added Pub. L. 85-861, §1(80)(B), Sept. 2, 
1958, 72 Stat. 1474, related to second consideration for 
promotion of first lieutenants, captains, and majors of 
Army Reserve. See section 14301 et seq. of this title. 

Section 3369, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1474, related to first promotion of reserve 
officers not assigned to unit after transfer from unit or 
from Army National Guard of United States. 

Section 3370, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1474; amended Pub. L. 86-559, §1(15), June 
30, 1960, 74 Stat. 269; Nov. 8, 1967, Pub. L. 90-130, 
§1(11)(C), (D), 81 Stat. 375; Pub. L. 100-456, div. A, title 
XII, § 1234(a)(5), Sept. 29, 1988, 102 Stat. 2059, related to 
promotion of officers to grade of colonel to fill vacan- 
cies. See section 14301 et seq. of this title. 

Section 3371, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1475, related to promotion of brigadier 
generals and colonels not assigned to units. See section 
14301 et seq. of this title. 

Section 3375, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1475, related to transfer or discharge of re- 
serve generals ceasing to occupy commensurate posi- 
tions. See section 14314(a) of this title. 

Section 3378, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1476, related to promotion of reserve com- 
missioned officers removed from active status. See sec- 
tion 14317(a) of this title. 

Section 3380, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1476; amended Pub. L. 98-94, title X, 
§ 1015(a)(1), Sept. 24, 1983, 97 Stat. 667; Pub. L. 99-145, 
title V, § 521(b), Nov. 8, 1985, 99 Stat. 631; Pub. L. 100-180, 



div. A, title V, § 502(b)(1), Dec. 4, 1987, 101 Stat. 1085; 
Pub. L. 101-189, div. A, title V, § 503(b)(1), Nov. 29, 1989, 
103 Stat. 1437; Pub. L. 102-484, div. A, title V, § 519(b), 
Oct. 23, 1992, 106 Stat. 2408; Pub. L. 103-160, div. A, title 
V, § 514(b), Nov. 30, 1993, 107 Stat. 1649; Pub. L. 104-106, 
div. A, title V, § 511(b), Feb. 10, 1996, 110 Stat. 298, relat- 
ed to promotion of reserve commissioned officers on ac- 
tive duty and not on the active duty list. See section 
14311(e) of this title. 

Section 3382, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1476, related to promotion of second lieu- 
tenants of Army Reserve assigned to units. See section 
14301 et seq. of this title. 

Section 3383, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1477; amended Pub. L. 86-559, §1(16), June 
30, 1960, 74 Stat. 270; Pub. L. 88-620, §2, Oct. 3, 1964, 78 
Stat. 999; Pub. L. 90-130, §1(11)(E), Nov. 8, 1967, 81 Stat. 
376; Pub. L. 95^85, title VIII, § 820(e)(5), Oct. 20, 1978, 92 
Stat. 1627, related to promotion of officers of Army Re- 
serve to grades of first lieutenant, captain, major, lieu- 
tenant colonel, and colonel to fill vacancies. See sec- 
tion 14301 et seq. of this title. 

Section 3384, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1477, related to promotion of officers of 
Army Reserve to grades of brigadier general or major 
general to fill vacancies. See section 14315 of this title. 

Section 3385, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1477, related to promotion of officers of 
Army National Guard of United States upon Federal 
recognition. See section 14308(f) of this title. 

Section 3386, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1478, related to promotion of reserve com- 
missioned officers upon release from active duty. See 
section 14301 et seq. of this title. 

Section 3388, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1478, related to effect of commissioned of- 
ficer of Army Reserve entering upon active duty while 
eligible for promotion. See section 14301 et seq. of this 
title. 

Section 3389, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1478; amended Pub. L. 86-559, § 1(17), June 
30, 1960, 74 Stat. 270, related to promotion of commis- 
sioned officers of Army Reserve or Army National 
Guard of United States to higher reserve grades after 
temporary appointments. See section 14301 et seq. of 
this title. 

Section 3390, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1478; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to 
procedure for promotion to higher reserve grade of offi- 
cer of Army National Guard of United States after tem- 
porary appointment. See section 14301 et seq. of this 
title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§3391. Repealed. Pub. L. 90-130, §1(11)(F), Nov. 
8, 1967, 81 Stat. 376] 

Section, added Pub. L. 85-861, §1(80)(E), Sept. 2, 1958, 
72 Stat. 1479; Pub. L. 86-559, §1(18), June 30, 1960, 74 
Stat. 270, prohibited promotion of reserve officers of 
Army Nurse Corps or Army Medical Specialist Corps to 
reserve grades above colonel and prohibited promotion 
of reserve officers of Women's Army Corps to reserve 
grades above lieutenant colonel. 

[§§3392 to 3396. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3392, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1479; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to 
appointment of adjutants general or assistant adju- 
tants general as reserve officers of Army. See section 
12215(a) of this title. 



[§§3441, 3442 
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Section 3393, added Pub. L. 85-861, §1(80)(E), Sept. 2, 
1958, 72 Stat. 1479, provided that sea or foreign service 
not be made condition for promotion of reserve com- 
missioned officers in reserve grades. 

Section 3394, act Aug. 10, 1956, ch. 1041, 70A Stat. 195, 
related to acceptance of promotion by officers of Army 
National Guard of United States or Army Reserve. See 
section 14309 of this title. 

Section 3395, act Aug. 10, 1956, ch. 1041, 70A Stat. 195, 
related to appointment of reserve officers in time of 
war. See section 14301 et seq. of this title. 

Section 3396, added Pub. L. 96-513, title II, § 206(a), 
Dec. 12, 1980, 94 Stat. 2884, provided that chapter, except 
section 3353, did not apply to reserve officers on active- 
duty list. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

CHAPTER 339— TEMPORARY APPOINTMENTS 

Sec. 

[3441 to 3445. Repealed.] 

3446. Retention on active duty. 

[3447 to 3452. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §502(11), Dec. 12, 1980, 94 
Stat. 2910, struck out items 3441 "General rule", 3442 
"Commissioned officers; regular and reserve compo- 
nents: appointment in higher grade", 3444 "Commis- 
sioned officers: during war or emergency", 3445 "Offi- 
cers: additional appointments during war or emer- 
gency", 3447 "Appointments in commissioned grade: 
how made; how terminated", 3448 "Warrant officers: 
grades, appointment", 3449 "Warrant officers: pro- 
motion", 3451 "Officers: acceptance of appointment in 
higher grade", and 3452 "Officers; Medical and Dental 
Corps: temporary promotion to captain". 

1968— Pub. L. 90-235, § 3(b)(2), Jan. 2, 1968, 81 Stat. 758, 
struck out item 3450 "Warrant officers: suspension of 
laws for promotion or mandatory retirement or separa- 
tion during war or emergency". 

1958— Pub. L. 85-861, §1(81)(F), (G), Sept. 2, 1958, 72 
Stat. 1480, struck out item 3443 "Commissioned officers; 
Reserves; appointment in higher or lower grade" and 
added item 3452. 

[§§3441, 3442. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 3441, act Aug. 10, 1956, ch. 1041, 70A Stat. 195, 
provided that temporary appointments be made only in 
the Army without specification of component. 

Section 3442, act Aug. 10, 1056, ch. 1041, 70A Stat. 195, 
provided that a regular commissioned officer, or a re- 
serve commissioned officer who is serving on active 
duty, may be appointed, based upon ability and effi- 
ciency with regard being given to seniority and age, in 
a temporary grade that is equal to or higher than his 
regular or reserve grade, without vacating any other 
grade held by him. See section 601 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3443. Repealed. Pub. L. 85-801, §36B(6), Sept. 2, 
1958, 72 Stat. 1570] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 196, re- 
lated to grade of appointment of reserve commissioned 
officers on active duty. 

[§§3444, 3445. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 3444, acts Aug. 10, 1956, ch. 1041, 70A Stat. 196; 
Sept. 2, 1958, Pub. L. 85-861, §1(81)(A), 72 Stat. 1480, au- 



thorized the President, in time of war or national emer- 
gency, to appoint any qualified person, including a per- 
son who is not a Regular or Reserve, in any temporary 
grade, provided for vacation of the appointment, and 
permitted, for purposes of determining grade, position 
on a promotion list, seniority in temporary grade, and 
eligibility for promotion, an officer of the Medical 
Corps or Dental Corps who is appointed in a temporary 
grade to be credited, when he enters active duty, with 
constructive service authorized by section 3294(b) of 
this title. See section 603 of this title. 

Section 3445, acts Aug. 10, 1956, ch. 1041, 70A Stat. 196; 
Sept. 2, 1958, Pub. L. 85-861, §1(81)(B), 72 Stat. 1480, pro- 
vided that in addition to the temporary appointments 
authorized, in time of war or national emergency, a 
regular officer or a reserve warrant officer may be ap- 
pointed in any temporary grade higher than his regular 
or reserve grade, without vacating that grade, or a per- 
son who holds no commissioned grade in the Regular 
Army be appointed in any temporary commissioned 
grade. See section 603 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3446. Retention on active duty 

The President may retain on active duty a dis- 
abled officer until — 

(1) the physical condition of the officer is 
such that the officer will not be further bene- 
fited by retention in a military hospital or a 
medical facility of the Department of Veter- 
ans Affairs; or 

(2) the officer is processed for physical dis- 
ability benefits provided by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 196; Pub. L. 
85-861, §1(81)(C), Sept. 2, 1958, 72 Stat. 1480; Pub. 
L. 101-189, div. A, title XVI, §1621(a)(10), Nov. 29, 
1989, 103 Stat. 1603; Pub. L. 102-25, title VII, 
§701(j)(6), Apr. 6, 1991, 105 Stat. 116.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3446 


10:499. 


June 19. 1948, oh. 511, 62 
Stat. 489. 





The word "shall" is substituted for the words "au- 
thorized and directed". The words "on active duty" are 
substituted for the words "in service". The words "war- 
rant officers, and flight officers" are omitted, since the 
definition of "officer" in section 101(14) of this title 
covers commissioned, warrant, and flight officers. The 
words "who has only a temporary appointment" are 
substituted for the words "of the Army * * * of the 
United States". The words "his physical condition is 
such that he" are substituted for the words "their 
treatment for physical reconstruction has reached a 
point where they". The words "in the Army" are sub- 
stituted for the words "in the military service". 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3446 


10 App.:499. 


June 15. 1956, ch. 388. 70 
Stat. 282. 





The words "commissioned officers and warrant" are 
omitted as covered by the definition of the word "offi- 
cer" in section 101(14) of this title. The words "condi- 
tion is such that" are substituted for the words "recon- 
struction has reached a point where". 
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Amendments 

1991— Par. (2). Pub. L. 102-25 struck out "as" before 
"provided by law". 

1989 — Pub. L. 101-189 amended section generally. Prior 
to amendment, section read as follows: "Notwithstand- 
ing- any other provision of law, the President may re- 
tain on active duty a disabled officer until his physical 
condition is such that he will not be further benefited 
by retention in a military or Veterans' Administration 
hospital or until he is processed for physical disability 
benefits provided by law." 

1958 — Pub. L. 85-861 substituted "may retain on active 
duty a disabled officer" for "shall retain on active duty 
any disabled officer who has only a temporary appoint- 
ment", and "military or Veterans' Administration hos- 
pital or until he is processed for physical disability 
benefits provided by law" for "military hospital or in 
the Army". 

[§§3447 to 3449. Repealed. Pub. L. 96-513, title II, 
§§207, 208, Dec. 12, 1980, 94 Stat. 2884] 

Section 3447, acts Aug. 10, 1956, ch. 1041, 70A Stat. 196; 
Sept. 2, 1958, Pub. L. 85-861, §1(81)(D), 72 Stat. 1480; 
Sept. 28, 1971, Pub. L. 92-129, title VI, §602, 85 Stat. 361, 
provided that temporary appointment of a person be 
made without reference to any other appointment that 
he may hold in the Army, temporary appointments of 
commissioned officers in the Regular Army be made by 
the President alone in grades below lieutenant colonel 
and by the President, by and with the consent of the 
Senate, in grades of lieutenant colonel and above, tem- 
porary appointments of commissioned officers in the 
reserve components of the Army be made by the Presi- 
dent alone in grades below lieutenant colonel and by 
the President, by and with the consent of the Senate, 
in grades above major, and that the President may va- 
cate at any time a temporary appointment in a com- 
missioned grade. See section 601 of this title. 

Section 3448, acts Aug. 10, 1956, ch. 1041, 70A Stat. 197; 
Aug. 8, 1958, Pub. L. 85-603, §1(2), 72 Stat. 526, author- 
ized the Secretary of the Army, upon his determination 
of need, to appoint qualified persons as warrant offi- 
cers, with such appointments to continue at the pleas- 
ure of the Secretary, and such warrant officers entitled 
to count all periods of active duty under the appoint- 
ment as warrant or enlisted service for all purposes and 
to the benefits of all laws and regulations applicable to 
the retirement, pensions, and disability of members of 
the Army on active duty. See section 602 of this title. 

Section 3449, act Aug. 10, 1956, ch. 1041, 70A Stat. 197, 
provided that temporary promotions in warrant officer 
grades be governed by such regulations as the Sec- 
retary of the Army prescribe. See section 602 of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3450. Repealed. Pub. L. 90-235, § 3(b)(1), Jan. 2, 
1968, 81 Stat. 758] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 197, pro- 
vided for suspension of laws for promotion or manda- 
tory retirement or separation during war or emergency 
of temporary warrant officers of the Army. 

[§§3451, 3452. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 3451, act Aug. 10, 1956, ch. 1041, 70A Stat. 197, 
provided that an officer who is promoted to a tem- 
porary grade is considered to have accepted his pro- 
motion on the date of the order announcing it, unless 
he expressly declines the promotion. 

Section 3452, added Pub. L. 85-861, §1(81)(E), Sept. 2, 
1958, 72 Stat. 1480, provided that, notwithstanding any 



other provision of law, an officer of Medical Corps or 
Dental Corps may be promoted to temporary grade of 
captain at any time after first anniversary of date upon 
which he graduated from a medical, osteopathic, or 
dental school. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 341— ACTD7E DUTY 

Sec. 

3491. Non-regular officers: status. 
[3492 to 3502. Repealed.] 

3503. Retired commissioned officers: status. 
[3504. Repealed.] 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(b)(4), 
Oct. 5, 1994, 108 Stat. 3015, struck out items 3495 "Army 
National Guard of United States: status", 3496 "Army 
National Guard of United States: commissioned offi- 
cers; duty in National Guard Bureau", 3497 "Army Na- 
tional Guard of United States: members; status in 
which ordered into Federal service", 3498 "Army Na- 
tional Guard of United States: mobilization; mainte- 
nance of organization", 3499 "Army National Guard in 
Federal service: status", 3500 "Army National Guard in 
Federal service: call", 3501 "Army National Guard in 
Federal service: period of service; apportionment", and 
3502 "Army National Guard in Federal service: physical 
examination". 

1980— Pub. L. 96-513, title V, §502(12), Dec. 12, 1980, 94 
Stat. 2910, struck out item 3494 "Commissioned officers: 
grade in which ordered to active duty" and item 3504 
"Retired members: limitations; grade". 

1968— Pub. L. 90-235, § 1(a)(3), (b), Jan. 2, 1968, 81 Stat. 
753, struck out item 3492 "Members: service extension 
during war", and item 3493 "Army Reserve: commis- 
sioned officers with Corps of Engineers". 

1958— Pub. L. 85-861, §1(82)(B), Sept. 2, 1958, 72 Stat. 
1481, added item 3494. 

§ 3491. Non-regular officers: status 

A commissioned officer of the Army, other 
than of the Regular Army, who is on active duty 
in any commissioned grade has the rights and 
privileges, and is entitled to the benefits, pro- 
vided by law for a commissioned officer of the 
Army Reserve — 

(1) whose reserve grade is that in which the 
officer not of the Regular Army is serving; 

(2) who has the same length of service as the 
officer not of the Regular Army; and 

(3) who is on active duty in his reserve 
grade. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 198.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3491 


10:506d(h). 


Aug. 7, 1947, oh. 512, 
§ 515(h), 61 Stat. 908. 





The first 12 words are substituted for 10:506d(h) (1st 11 
words). The words "has the rights and privileges, and is 
entitled to the benefits" are substituted for the words 
"shall be entitled * * * to the same rights, privileges, 
and benefits". Clause (1) is substituted for the words 
"in a grade the same as such 'active-duty grade' ". The 
words "as the officer not of the Regular Army" are sub- 
stituted for the words "holding appointment in the 
Army Reserve". The words "his reserve grade" are sub- 
stituted for the words "the grade held in the Army Re- 
serve". 



[§§3492, 3493 
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[§§3492, 3493. Repealed. Pub. L. 90-235, § 1(a)(2), 
(b), Jan. 2, 1968, 81 Stat. 753] 

Section 3492, act Aug. 10, 1956, oh. 1041, 70A Stat. 198, 
provided for extension of active service of Army mem- 
bers during' war. See section 671a of this title. 

Section 3493, act Aug. 10, 1956, ch. 1041, 70A Stat. 198, 
empowered the President to order commissioned offi- 
cers of the Army Reserve to active duty with the Corps 
of Engineers. 

[§3494. Repealed. Pub. L. 96-513, title II, § 209(a), 
Dec. 12, 1980, 94 Stat. 2884] 

Section, added Pub. L. 85-861, §1(82)(A), Sept. 2, 1958, 
72 Stat. 1481; amended Pub. L. 86-559, §1(20), June 30, 
1960, 74 Stat. 271, provided that a reserve commissioned 
officer who is ordered to active duty be ordered to that 
duty in his reserve grade unless the Secretary of the 
Army orders him to active duty, other than for train- 
ing, in a higher temporary grade and authorized a re- 
serve commissioned officer who is selected for partici- 
pation in a program under which he will be ordered to 
active duty for at least one academic year at a civilian 
school or college to be ordered, upon his request, to 
that duty in a temporary grade that is lower than his 
reserve grade, without affecting his reserve grade. See 
section 12320 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§3495 to 3502. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(f)(2), Oct. 5, 1994, 108 Stat. 
2994] 

Section 3495, act Aug. 10, 1956, ch. 1041, 70A Stat. 198, 
provided that members of Army National Guard of 
United States were not in active Federal service except 
when ordered thereto under law. See section 12401 of 
this title. 

Section 3496, act Aug. 10, 1956, ch. 1041, 70A Stat. 198, 
authorized President to order commissioned officers of 
Army National Guard of United States to active duty 
in National Guard Bureau. See section 12402(a), (b)(1) of 
this title. 

Section 3497, act Aug. 10, 1956, ch. 1041, 70A Stat. 199, 
provided that members of Army National Guard of 
United States ordered to active duty were to be ordered 
to duty as Reserves of Army. See section 12403 of this 
title. 

Section 3498, act Aug. 10, 1956, ch. 1041, 70A Stat. 199, 
related to organization during initial mobilization of 
units of Army National Guard of United States ordered 
into active Federal service. See section 12404 of this 
title. 

Section 3499, act Aug. 10, 1956, ch. 1041, 70A Stat. 199, 
related to application of laws governing Army to mem- 
bers of Army National Guard called into Federal serv- 
ice. See section 12405 of this title. 

Section 3500, acts Aug. 10, 1956, ch. 1041, 70A Stat. 199; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), (3), 102 Stat. 2059, authorized President to 
call Army National Guard units and members into Fed- 
eral service. See section 12406 of this title. 

Section 3501, acts Aug. 10, 1956, ch. 1041, 70A Stat. 199; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to period of service 
and apportionment of members and units of Army Na- 
tional Guard called into Federal service. See section 

12407 of this title. 

Section 3502, act Aug. 10, 1956, ch. 1041, 70A Stat. 200, 
related to physical examinations of members of Army 
National Guard called into Federal service. See section 

12408 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 



§ 3503. Retired commissioned officers: status 

A retired commissioned officer of the Army 
who is on active duty is considered, for all pur- 
poses except promotion, to be an officer of the 
branch or organization to which he is assigned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 200.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3503 


10:999. 


July 9, 1918. oh. 143, 






subch. XX (2d par.), 40 






Stat. 893. 



The words "and shall be an extra number therein" 
are omitted, since, in the opinion of the Judge Advo- 
cate General of the Army (JAG 210.85, Feb. 21, 1923), 
they were repealed by the Act of July 31, 1935, ch. 422, 
49 Stat. 505. The words "in the discretion of the Presi- 
dent, employed * * * assigned to duty" are omitted as 
surplusage. The word "branch" is substituted for the 
words "arms, corps, department" to conform to sec- 
tions 3063 and 3064 of this title. 

[§3504. Repealed. Pub. L. 96-513, title II, §210, 
Dec. 12, 1980, 94 Stat. 2884] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 200; 
Sept. 2, 1958, Pub. L. 85-861, §1(83), 72 Stat. 1481, author- 
ized the President to order any retired member of the 
Regular Army to active duty and assign him duties 
considered necessary in the interests of national de- 
fense and provided that, when ordered to active duty, a 
retired commissioned officer of the Army any part of 
whose service was in the Corps of Engineers be eligible 
to fill any position required by law to be filled by a 
commissioned officer of the Corps of Engineers and 
that any officer who served four years as Chief of the 
Medical Service Corps, any officer who served two and 
one-half years as Chief of the Army Nurse Corps or as 
Chief or an assistant chief of the Women's Medical Spe- 
cialist Corps or the Army Medical Specialist Corps, or 
any officer who served two and one-half years as Direc- 
tor or Deputy Director of the Women's Army Corps be 
ordered to active duty in his retired grade. See section 
688 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 343— SPECIAL APPOINTMENTS, 
ASSIGNMENTS, DETAILS, AND DUTIES 

Sec. 

[3531, 3532. Repealed.] 

3533. Corps of Engineers: assignment or transfer of 

officers to duties involving civil functions. 

3534. Corps of Engineers: detail of officers to assist 

Mayor of District of Columbia. 
[3535. Repealed.] 

3536. Leader of Army Band: appointment. 
[3538 to 3542. Repealed.] 

3543. Aides: detail; number authorized. 
[3544 to 3546. Repealed.] 

3547. Duties: chaplains; assistance required of com- 

manding officers. 

3548. Duties: warrant officers; limitations. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(b)(5), 
Oct. 5, 1994, 108 Stat. 3015, struck out items 3541 "Na- 
tional Guard Bureau: assignment of officers of regular 
or reserve components" and 3542 "Chief and assistant 
chief of staff of divisions of Army National Guard in 
Federal service: detail". 
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1980— Pub. L. 96-513, title V, §§502(13), 512(5)(C), Dec. 
12, 1980, 94 Stat. 2910, 2929, struck out Items 3531 "Chief 
of Staff to President: appointment", 3532 "Assistant to 
Comptroller of Department of Defense: detail, grade", 
and 3535 "Assistant to Chief of Engineers", and in item 
3534 substituted "Mayor" for "Commissioner". 

1968— Pub. L. 90-623, §2(6), Oct. 22, 1968, 82 Stat. 1314, 
substituted "Corps of Engineers: detail of officers to as- 
sist Commissioner of District of Columbia" for "Engi- 
neer Commissioner of the District of Columbia; assist- 
ants; detail" in item 3534. 

Pub. L. 90-235, § 4(a)(3), (10), (b)(2), Jan. 2, 1968, 81 Stat. 
759, 760, struck out item 3538 "Geological Survey: detail 
of officers of Ordinance Corps", item 3539 "American 
National Red Cross: detail of officers of Army Medical 
Service", item 3544 "Duties: regular officers; perform- 
ance of civil functions restricted", and item 3545 "Du- 
ties: officers; superintendence of cooking for enlisted 
members". 

1964— Pub. L. 88-647, title III, §301(8), Oct. 13, 1964, 78 
Stat. 1071, struck out item 3540 "Educational institu- 
tions: detail of members of regular or reserve compo- 
nents as professors and instructors in military science 
and tactics". 

1958— Pub. L. 85-861, §1(84), Sept. 2, 1958, 72 Stat. 1481, 
struck out item 3546 "Duties: officers of Medical Corps, 
contract surgeons; attendance on families of mem- 
bers". 

[§§3531, 3532. Repealed. Pub. L. 96-513, title II, 
§§ 233(a), 234, Dec. 12, 1980, 94 Stat. 2887] 

Section 3531, act Aug. 10, 1956, ch. 1041, 70A Stat. 201, 
authorized the President, by and with the consent of 
the Senate, to appoint a general officer of the Army as 
the Chief of Staff to the President, which officer, unless 
entitled to the rank, pay, and allowances of a grade 
above lieutenant general under another provision of 
law, is entitled to the rank, pay, and allowances of a 
general, and is in addition to the numbers otherwise 
authorized for that grade. 

Section 3532, act Aug. 10, 1956, ch. 1041, 70A Stat. 201, 
provided that a colonel on the active list of the Regular 
Army who is detailed as special assistant to the Comp- 
troller of the Department of Defense, has the grade of 
brigadier general while so serving, unless he is entitled 
to a higher grade. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3533. Corps of Engineers: assignment or trans- 
fer of officers to duties involving civil func- 
tions 

Officers of the Corps of Engineers may be as- 
signed or transferred to and from duties involv- 
ing the civil functions of the Corps of Engineers 
only with the approval of the Secretary of the 
Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 201; Pub. L. 
89-718, §26, Nov. 2, 1966, 80 Stat. 1119.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3533 


10:506(c) (proviso). 


Aug. 7, 1947, ch. 512, 






§502(o) (proviso), 61 






Stat. 883. 



The words "and reassignments" are omitted as sur- 
plusage. 

Amendments 

1966 — Pub. L. 89-718 struck out provisions requiring 
the recommendation of the Chief of Engineers in order 



to transfer officers of the Corps of Engineers to or from 
the civil functions of the Corps of Engineers. 

§3534. Corps of Engineers: detail of officers to 
assist Mayor of District of Columbia 

The President may detail not more than three 
officers assigned to the Corps of Engineers to as- 
sist the Mayor of the District of Columbia in 
discharging his duties. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 201; Pub. L. 
90-623, §2(5), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 
96-513, title V, §512(5)(A), (B), Dec. 12, 1980, 94 
Stat. 2929.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3534(a) 
3534(b) 


10:189 (less 1st sentence). 
10:190. 


June 11. 1878, ch. 180, §2 
(48th through 56th 
words of 1st sentence, 
and 2d sentence). 20 
Stat. 103. 

June 11, 1878, ch. 180, §5 
(last sentence): re- 
stated Aug. 7, 1894, ch. 
232 (proviso under "For 
Engineer's Office"), 28 
Stat. 246. 

Mar. 3, 1881, ch. 134 
(words after last semi- 
colon of 1st par. under 
"General Expenses"), 
21 Stat. 460. 

Dec. 24, 1890, J. Res. 7 
(last sentence), 26 Stat. 
1113. 



In subsection (a), the words "whose grade is above 
first lieutenant" are substituted for the words "from 
among the captains or officers of higher grade". The 
words "in the discretion of" and "from time to time, 
from the Corps of Engineers, by the President, for this 
duty" are omitted as surplusage. 10:189 (last sentence) 
is omitted as obsolete. 

In subsections (a) and (b), the words "assigned to" 
are substituted for the word "of", since, under section 
3063 of this title, officers are assigned to, rather than 
commissioned in, the Corps of Engineers. 

In subsection (b), the words "assist that officer" are 
substituted for the words "act as assistants to said en- 
gineer commissioner". The words "his duties" are sub- 
stituted for the words "the special duties imposed upon 
him". 

Amendments 

1980— Pub. L. 96-513 substituted "Mayor" for "Com- 
missioner" in section catchline and text. 

1968 — Pub. L. 90-623 substituted "Corps of Engineers: 
detail of officers to assist Commissioner of District of 
Columbia" for "Engineer Commissioner of the District 
of Columbia; assistants: detail" as section catchline 
and struck out provisions for the appointment of an 
Engineer Commissioner of the District of Columbia. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

[§3535. Repealed. Pub. L. 96-513, title II, §235, 
Dec. 12, 1980, 94 Stat. 2887] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 201, pro- 
vided that an officer assigned as Assistant to the Chief 



§3536 
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of Engineers in charge of civil works, including- river 
and harbor and flood control improvements, be entitled 
to the rank, pay, and allowances of a brigadier general 
while so serving. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3536. Leader of Army Band: appointment 

(a) The Secretary of the Army may appoint 
the leader of the Army band from the warrant 
officers of the Regular Army. The leader serves 
during- the pleasure of the Secretary and may be 
returned to his former status in the discretion of 
the Secretary. 

[(b) Repealed. Pub. L. 87-649, §14c(5), Sept. 7, 
1962, 76 Stat. 501.] 

(c) Upon retirement, the leader of the Army 
band has the grade of warrant officer, with the 
retired pay to which he would have been entitled 
had he not been appointed leader. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 201; Pub. L. 
87-649, §14c(5), Sept. 7, 1962, 76 Stat. 501.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3536(a) 


10:11 (1st sentence, less 


Mar. 3, 1925, ch. 412, 43 




last 85 words; and 2d 


Stat. 1100. 




sentence). 




3536(b) 


10:11 (last 85 words of 1st 






sentence). 




3536(c) 


10:11 (less 1st and 2d sen- 






tences). 





In subsection (a), the word "may" is substituted for 
the words "is authorized". The first nine words of the 
second sentence are substituted for 10:11 (1st 15 words of 
2d sentence). 

In subsection (b), the word "basic" is substituted for 
the word "base" to conform to the Career Compensa- 
tion Act of 1949, 63 Stat. 802 (37 U.S.C. 231 et seq.). The 
words "pay and allowances of a captain, and is entitled 
to be credited for pay purposes with all service which 
may be credited under section 233 of title 37" are sub- 
stituted for 10:11 (last 64 words of 1st sentence). The 
words "in lieu of any and all pay and allowances as a 
warrant officer" are omitted as surplusage. 

In subsection (c), 10:11 (1st proviso of last sentence) is 
omitted as executed. 10:11 (last proviso of last sentence) 
and the words "and received the pay and allowances of" 
are omitted as surplusage. 

Amendments 

1962— Subsec. (b). Pub. L. 87-649 repealed subsec. (b) 
which related to the basic pay and allowances of the 
leader of the Army band, and is now covered by sec- 
tions 207 and 424 of Title 37, Pay and Allowances of the 
Uniformed Services. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective on Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

[§§3538, 3539. Repealed. Pub. L. 90-235, § 4(a)(2), 
(b)(1), Jan. 2, 1968, 81 Stat. 759, 760] 

Section 3538, act Aug. 10, 1956, ch. 1041, 70A Stat. 202, 
provided for detail of officers of Ordinance Corps of the 
Army to serve with the Geological Survey. 

Section 3539, act Aug. 10, 1956, ch. 1041, 70A Stat. 202, 
provided for detail of officers of Army Medical Service 
for duty with the Service to Armed Forces Division of 



American National Red Cross and for detail of an offi- 
cer of Medical Corps of the Army to be in charge of 
first-aid department of American National Red Cross. 
See section 711a of this title. 

[§3540. Repealed. Pub. L. 88-647, title III, §301(7), 
Oct. 13, 1964, 78 Stat. 1071] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 202, re- 
lated to detail of members of regular or reserve compo- 
nents as professors and instructors in military science 
and tactics to educational institutions, and is covered 
by section 2111 of this title. 

[§§3541, 3542. Repealed. Pub. L. 103-337, div. A, 
title XVI, §§ 1661(c)(2), 1662(g)(2), Oct. 5, 1994, 
108 Stat. 2982, 2996] 

Section 3541, act Aug. 10, 1956, ch. 1041, 70A Stat. 202, 
authorized President to assign regular and reserve 
Army officers to National Guard Bureau. See section 
10507 of this title. 

Section 3542, act Aug. 10, 1956, ch. 1041, 70A Stat. 202, 
authorized President to detail certain officers as chief 
and assistant chief of staff of divisions of Army Na- 
tional Guard in Federal service. See section 12502(a) of 
this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 3543. Aides: detail; number authorized 

(a) Each major general of the Army is entitled 
to three aides selected by him from commis- 
sioned officers of the Army in any grade below 
major. 

(b) Each brigadier general of the Army is enti- 
tled to two aides selected by him from commis- 
sioned officers of the Army in any grade below 
captain. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 202.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3543(a) 
3543(b) 


10:498 (1st 20 words). 
10:498 (less 1st 20 words). 


R.S. 1098. 



In subsection (a), the words "commissioned officers 
* * * in any grade below major" are substituted for the 
words "captains or lieutenants". 

In subsections (a) and (b), the words "is entitled to" 
are substituted for the words "shall have". 

In subsection (b), the words "commissioned officers 
in any grade below captain" are substituted for the 
word "lieutenants". 

[§§3544, 3545. Repealed. Pub. L. 90-235, § 4(a)(6), 
(b)(1), Jan. 2, 1968, 81 Stat. 759, 760] 

Section 3544, act Aug. 10, 1956, ch. 1041, 70A Stat. 203, 
restricted performance of civil functions by commis- 
sioned officers of Regular Army. See section 973 of this 
title. 

Section 3545, act Aug. 10, 1956, ch. 1041, 70A Stat. 203, 
provided that cooking for enlisted members of Army 
should be superintended by officers of organizations to 
which members belonged. 

[§3546. Repealed. Pub. L. 85-861, §36B(7), Sept. 2, 
1958, 72 Stat. 1570] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 203, re- 
quired officers of the Medical Corps and contract sur- 
geons to attend families of members of the Army. 
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§3547. Duties: chaplains; assistance required of 
commanding officers 

(a) Each chaplain shall, when practicable, hold 
appropriate religious services at least once on 
each Sunday for the command to which he is as- 
signed, and shall perform appropriate religious 
burial services for members of the Army who die 
while in that command. 

(b) Each commanding officer shall furnish fa- 
cilities, including necessary transportation, to 
any chaplain assigned to his command, to assist 
the chaplain in performing his duties. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 203.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3547(a) 


10:238. 


U.S. 1125. 


3547(b) 


10'239 


R.S. 1127. 




[Uncodified: Feb. 2, 1901, 


Feb. 2, 1901, ch. 192, §12 




ch. 192, §12 (last sen- 


(last sentence), 31 Stat. 




tence), 31 Stat. 750]. 


750. 



In subsection (a), the words "members of the Army" 
are substituted for the words "officers and soldiers". 

In subsection (b), the words "regiments, hospitals, 
and posts", in 10:239, are omitted, since at the time of 
the enactment of section 1127 of the Revised Statutes, 
chaplains were authorized only for regiments, hos- 
pitals, and posts. The revised section preserves the 
broad coverage of the original statute. The words 
"Each commanding officer shall" are substituted for 
the words "It shall be the duty of commanders", in 
10:239. The word "furnish" is substituted for the words 
"to afford", in 10:239. The words "including necessary 
transportation" are substituted for the last sentence of 
section 12 of the Act of February 2, 1901, ch. 192, 31 Stat. 
750. The words "his command" are substituted for the 
words "the same", in 10:239. The words "to assist" are 
substituted for the words "as may aid them", in 10:239. 

§ 3548. Duties: warrant officers; limitations 

Under regulations prescribed by the President, 
a warrant officer may be assigned to perform du- 
ties that necessarily include those normally per- 
formed by a commissioned officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 203.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3548 


10:593 (1st sentence). 


Aug. 21, 1941, ch. 384, §4 






(1st sentence). 55 Stat. 






653. 



10:593 (1st sentence, less provisos) is omitted as super- 
seded by section 3012(e) of this title. 10:593 (last proviso) 
is omitted as covered by section 936(a)(4) of this title 
(article 136(a)(4) of the Uniform Code of Military Jus- 
tice). The words "may be assigned" are substituted for 
the words "shall be vested with power to". 

CHAPTER 345— RANK AND COMMAND 

Sec. 

[3571. Repealed.] 

3572. Rank: commissioned officers serving under 

temporary appointments. 
[3573, 3574. Repealed.] 
3575. Rank: warrant officers. 
[3576, 3578. Repealed.] 

3579. Command: commissioned officers of Army 

Medical Department. 
[3580. Repealed.] 
3581. Command: chaplains. 



Sec. 

[3582. Repealed.] 

3583. Requirement of exemplary conduct. 

Amendments 

1997— Pub. L. 105-85, div. A, title V, § 507(a)(2), Nov. 18, 
1997, 111 Stat. 1727, added item 3583. 

1980— Pub. L. 96-513, title V, §502(14), Dec. 12, 1980, 94 
Stat. 2910, struck out items 3571 "Rank: commissioned 
officers on active duty", 3573 "Rank: commissioned of- 
ficers in regular grades of brigadier general and major 
general; seniority list", 3574 "Rank; commissioned offi- 
cers in regular grades below brigadier general", and 
3582 "Command: retired officers". 

1978— Pub. L. 95-485, title VIII, § 820(f), Oct. 20, 1978, 92 
Stat. 1627, struck out item 3580 "Command: commis- 
sioned officers of Women's Army Corps". 

1968— Pub. L. 90-329, June 4, 1968, 82 Stat. 170, sub- 
stituted "Army Medical Department" for "Army Medi- 
cal Service" in item 3579. 

Pub. L. 90-235, § 5(a)(3), Jan. 2, 1968, 81 Stat. 761, 
struck out item 3576 "Command: when different com- 
mands of Army and Marine Corps join", and item 3578 
"Command: commissioned officers of Army in same 
grade on duty at same place". 

[§3571. Repealed. Pub. L. 96-513, title II, §211, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 204; 
Sept. 2, 1958, Pub. L. 85-861, §1(85), 72 Stat. 1481; June 30, 
1960, Pub. L. 86-559, §1(21), 74 Stat. 271, provided that 
commissioned officers of the Army on active duty in 
the same grade rank among themselves according to 
date of rank and specified procedures for determining 
date of rank. See section 741 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§3572. Rank: commissioned officers serving 
under temporary appointments 

The President may, in accordance with the 
needs of the Army, adjust dates of rank of com- 
missioned officers of the Army serving in tem- 
porary grades. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 204.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3572 


10:506d(c) (last sentence). 


Aug. 7, 1947, ch. 512, 
§ 515(c) (last sentence), 
61 Stat. 907. 





The word "commissioned" is inserted for clarity, 
since the source statute related only to commissioned 
officers. The words "in his discretion, from time to 
time" are omitted as surplusage. 



[§§3573, 3574. Repealed. Pub. L. 96-513, title II, 
§211, Dec. 12, 1980, 94 Stat. 2885] 

Section 3573, act Aug. 10, 1956, ch. 1041, 70A Stat. 204, 
specified the date of rank of an officer whose regular 
grade is brigadier general and the date of rank of an of- 
ficer whose regular grade is major general and provided 
that the names of general officers of the Regular Army 
be carried on a seniority list in the order of seniority 
in both regular grade and date of rank. See section 741 
of this title. 

Section 3574, acts Aug. 10, 1956, ch. 1041, 70A Stat. 205; 
Sept. 2, 1958, Pub. L. 85-861, §§1(86), 33(a)(24), 72 Stat. 
1481, 1565, provided for determination of rank of com- 
missioned officers of the same grade in the Regular 
Army who are on the same promotion list, rank of com- 
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missioned officers of the same grade in the Regular 
Army who are not on the same promotion list or not on 
a promotion list, and rank among graduates of each 
class at the United States Military, Naval, or Air Force 
Academies who, upon graduation, are appointed to the 
Regular Army. See section 741 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



§ 3575. Rank: warrant officers 

Warrant officers rank next below second lieu- 
tenants and rank among themselves within each 
warrant officer grade under regulations to be 
prescribed by the Secretary of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 205.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3575 


10:593 (less 1st sentence). 


Aug. 21, 1941, oh. 384, §4 
(less 1st sentence), 55 
Stat. 653; May 29. 1954. 
ch. 249. § 19(e), 68 Stat. 
167. 





10:593 (2d sentence) is omitted as executed. The words 
"within each warrant officer grade" are inserted for 
clarity, since section 745 of this title covers rank be- 
tween warrant officers in different warrant officer 
grades. 



[§3576. Repealed. Pub. L. 90-235, § 5(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 205, pro- 
vided for command when different commands of the 
Army and Marine Corps joined or served together. See 
section 747 of this title. 



[§3578. Repealed. Pub. L. 90-235, § 5(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 205, pro- 
vided for command when two or more commissioned of- 
ficers of the Army in the same grade were on duty at 
the same place. See section 749 of this title. 

§ 3579. Command: commissioned officers of Army 
Medical Department 

(a) Except as provided in subsection (b), a 
commissioned officer of the Army Medical De- 
partment is not entitled to exercise command 
because of his rank, except within the Army 
Medical Department. 

(b) An officer of the Medical Service Corps 
may exercise command of troops that are not 
part of the Army Medical Department whenever 
authorized by the Secretary of the Army. The 
Secretary of the Army may delegate such au- 
thority to appropriate commanders as the inter- 
est of the Army may require. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 206; Pub. L. 
85-861, §1(60), (87), Sept. 2, 1958, 72 Stat. 1462, 
1482; Pub. L. 87-142, Aug. 17, 1961, 75 Stat. 364; 
Pub. L. 90-329, June 4, 1968, 82 Stat. 170; Pub. L. 
96-513, title II, § 212(a), Dec. 12, 1980, 94 Stat. 2885; 
Pub. L. 98-525, title XIV, §1405(46), Oct. 19, 1984, 
98 Stat. 2625.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3579(a) 


10:82. 


R.S. 1169. 


3579(h) 


10:166e (less 1st sen- 


Apr. 16, 1947, ch. 38, §106 




tence). 


(less 1st sentence), 61 






Stat. 44. 



In subsection (a), the word "commissioned" is in- 
serted for clarity. The words "Except as provided in 
section 94 of this title", not contained in section 1169 of 
the Revised Statutes, but contained in 10:94, are omit- 
ted as surplusage, since 10:94 deals exclusively with as- 
signments. The words "except within the Army Medical 
Service" are substituted for the words "in the line or 
in other staff corps". Officers of the Army Nurse Corps 
and Women's Medical Specialist Corps are not covered 
by subsection (a), since their command authority is 
specifically stated in subsection (b). 

In subsection (b), 10:166e (last 22 words of 1st sen- 
tence) is omitted as superseded by sections 3012(e) and 
3065 of this title. The words "may exercise command 
only" are substituted for the words "shall not be enti- 
tled * * * to command except". The words "by virtue of 
their rank" and "by competent authority" are omitted 
as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3579(a) 


10 App.:376(h). 


Aug. 9, 1955, ch. 654. §2, 
69 Stat. 579. 



The amendment of subsec. (b) also reflects the au- 
thority contained in section 3357 of this title to appoint 
males as reserve officers of the Corps concerned. 

Amendments 



1984 — Subsec. (a). Pub. L. 98-525 substituted "sub- 
section (b)" for "subsection (c)". 

1980— Subsec. (a). Pub. L. 96-513, § 212(a)(1), struck out 
", other than an officer of the Army Nurse Corps or 
Army Medical Specialist Corps," after "officer of the 
Army Medical Department". 

Subsecs. (b), (c). Pub. L. 96-513, § 212(a)(2), (3), redesig- 
nated subsec. (c) as (b) and struck out former subsec. 
(b) which provided that an officer of the Army Nurse 
Corps or the Army Medical Specialist Corps exercise 
command only within his branch, or over persons 
placed under his charge. 

1968— Pub. L. 90-329 substituted "Army Medical De- 
partment" for "Army Medical Service" in section 
catchline and in subsecs. (a) and (c). 

1961— Subsec. (a). Pub. L. 87-142, §1(1), substituted 
"Except as provided in subsection (c), a" for "A". 

Subsec. (c). Pub. L. 87-142, §1(2), added subsec. (c). 

1958— Subsec. (a). Pub. L. 85-861, §1(60), substituted 
"Army Medical Specialist Corps" for "Women's Medi- 
cal Specialist Corps". 

Subsec. (b). Pub. L. 85-861, §1(60), (87), substituted 
"Army Medical Specialist Corps" for "Women's Medi- 
cal Specialist Corps" and "his" for "her own" and 
"her". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§3580. Repealed. Pub. L. 95-485, title VIII, 
§ 820(f), Oct. 20, 1978, 92 Stat. 1627] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 206, pro- 
vided that the Secretary of the Army prescribe the 
military authority that commissioned officers of the 
Women's Army Corps may exercise. 
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§3581. Command: chaplains 

A chaplain has rank without command. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 206.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3581 


10:235. 


R.S. 1122. 





The words "and shall be on the same footing with 
other officers of the Army, as to tenure of office, retire- 
ment, and pensions" are omitted as obsolete, since 
there is no distinction between the status of a chaplain 
as an officer and the status of other officers of the 
Army. 

[§3582. Repealed. Pub. L. 96-513, title II, §211, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 206, pro- 
vided that a retired officer has no right to command ex- 
cept when on active duty. See section 750 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3583. Requirement of exemplary conduct 

All commanding officers and others in author- 
ity in the Army are required — 

(1) to show in themselves a good example of 
virtue, honor, patriotism, and subordination; 

(2) to be vigilant in inspecting the conduct 
of all persons who are placed under their com- 
mand; 

(3) to guard against and suppress all disso- 
lute and immoral practices, and to correct, ac- 
cording to the laws and regulations of the 
Army, all persons who are guilty of them; and 

(4) to take all necessary and proper meas- 
ures, under the laws, regulations, and customs 
of the Army, to promote and safeguard the 
morale, the physical well-being, and the gen- 
eral welfare of the officers and enlisted per- 
sons under their command or charge. 

(Added Pub. L. 105-85, div. A, title V, § 507(a)(1), 
Nov. 18, 1997, 111 Stat. 1726.) 

[CHAPTER 347— REPEALED] 

[§§3611, 3612. Repealed. Pub. L. 90-235, §8(2), 
Jan. 2, 1968, 81 Stat. 764] 

Section 3611, act Aug. 10, 1956, ch. 1041, 70A Stat. 206, 
provided that President could prescribe the uniform of 
the Army. 

Section 3612, act Aug. 10, 1956, ch. 1041, 70A Stat. 206, 
provided for disposition of uniforms of enlisted mem- 
bers of Army who were discharged and for disposition 
of uniforms of and Issuance of civilian clothing to en- 
listed members of Army who were discharged otherwise 
than honorably. 

CHAPTER 349— MISCELLANEOUS 
PROHIBITIONS AND PENALTIES 

Sec. 

[3631 to 3638. Repealed.] 

3639. Enlisted members: officers not to use as serv- 
ants. 

Amendments 

2008— Pub. L. 110-181, div. A, title V, § 590(b)(2)(A), 
Jan. 28, 2008, 122 Stat. 138, struck out Item 3634 "Army 



band: may not be paid for performance outside Army 
post". 

1980— Pub. L. 96-513, title V, §512(6), Dec. 12, 1980, 94 
Stat. 2929, struck out Item 3632 "Members of Army: for- 
feiture of pay during absence from duty due to disease 
from intemperate use of alcohol or drugs", item 3633 
"Commissioned officers: forfeiture of pay when dropped 
from rolls", and item 3636 "Enlisted members: pay and 
allowances not to accrue during suspended sentence of 
dishonorable discharge". 

1968— Pub. L. 90-235, §§ 6(a)(8), 7(b)(2), Jan. 2, 1968, 81 
Stat. 762, 763, struck out item 3631 "Dealing in quarter- 
master supplies prohibited", item 3635 "Enlisted mem- 
bers: restriction on civilian employment", and item 
3637 "Enlisted members: forfeiture of right to pension 
by deserters". 

1958— Pub. L. 85-861, §1(88), Sept. 2, 1958, 72 Stat. 1482, 
struck out item 3638. 

[§3631. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 207, pro- 
hibited officers of the Quartermaster Corps of the Army 
and officers performing duties of officers of that branch 
from dealing in quartermaster supplies. 

[§§3632, 3633. Repealed. Pub. L. 87-649, §14c(6), 
(7), Sept. 7, 1962, 76 Stat. 501] 

Sections, act Aug. 10, 1956, ch. 1041, 70A Stat. 207, pro- 
vided for forfeiture of pay during absence from duty 
due to disease from intemperate use of alcohol or 
drugs, and for forfeiture when dropped from rolls, and 
are now covered by sections 802 and 803 of Title 37, Pay 
and Allowances of the Uniformed Services. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§3634. Repealed. Pub. L. 110-181, div. A, title V, 
§ 590(b)(1), Jan. 28, 2008, 122 Stat. 138] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 207; Pub. 
L. 101-510, div. A, title III, § 327(a), Nov. 5, 1990, 104 Stat. 
1531, generally prohibited Army band from being paid 
for performance outside Army post. See section 974 of 
this title. 

[§3635. Repealed. Pub. L. 90-235, § 6(a)(7), Jan. 2, 
1968, 81 Stat. 762] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 207, set 
forth restrictions on civilian employment for enlisted 
members of Army on active duty. 

[§ 3636. Repealed. Pub. L. 87-649, § 14c(8), Sept. 7, 
1962, 76 Stat. 501] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 208, pro- 
vided that pay and allowances do not accrue to an en- 
listed member of Army who is in confinement under 
sentence of dishonorable discharge, while execution of 
sentence to discharge is suspended. See section 858b of 
this title. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§3637. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 208, pro- 
vided that an enlisted member of the Army who de- 
serted forfeited all right to a pension. 
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[§3638. Repealed. Pub. L. 85-861, §36B(8), Sept. 2, 
1958, 72 Stat. 1570] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 208, re- 
quired enlisted members to make up time lost. See sec- 
tion 972(a) of this title. 

§3639. Enlisted members: officers not to use as 
servants 

No officer of the Army may use an enlisted 
member of the Army as a servant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 208.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3639 


10:608. 


R.S. 1232. 





The words "in any case whatever" are omitted as sur- 
plusage. 



[CHAPTER 351— REPEALED] 

[§§3661 to 3663. Repealed. Pub. L. 90-377, §6(1), 
July 5, 1968, 82 Stat. 288] 

Section 3661, act Aug. 10, 1956, ch. 1041, 70A Stat. 208, 
provided for organization and administration of United 
States Disciplinary Barracks. 

Section 3662, act Aug. 10, 1956, ch. 1041, 70A Stat. 209, 
provided for military training, organization, and equip- 
ping of prisoners who have been sent to United States 
Disciplinary Barracks. 

Section 3663, act Aug. 10, 1956, ch. 1041, 70A Stat. 209, 
authorized Secretary of the Army to parole or remit 
sentence and restore to duty offenders who are confined 
in United States Disciplinary Barracks. 

CHAPTER 353— MISCELLANEOUS RIGHTS 
AND BENEFITS 

Sec. 

3681. Presentation of United States flag upon re- 
tirement. 
[3682, 3683. Repealed.] 

3684. Service credit: regular enlisted members; 

service as an officer to be counted as en- 
listed service. 

[3685 to 3690. Repealed.] 

3691. Plying officer rating: qualifications. 
[3692, 3693. Repealed.] 

Amendments 

1998— Pub. L. 105-261, div. A, title VI, § 644(a)(2), Oct. 
17, 1998, 112 Stat. 2048, added item 3681. 

1994— Pub. L. 103-337, div. A, title XVI, § 1672(b)(6), 
Oct. 5, 1994, 108 Stat. 3015, struck out item 3686 "Mem- 
bers of Army National Guard of United States: credit 
for service as members of Army National Guard". 

1986— Pub. L. 99-661, div. A, title VI, §604(f)(l)(B)(i), 
Nov. 14, 1986, 100 Stat. 3877, struck out item 3687 "Com- 
pensation: members of Army other than of Regular 
Army; when same as that provided for members of Reg- 
ular Army". 

1985— Pub. L. 99-145, title XIII, § 1301(b)(1)(B), Nov. 8, 
1985, 99 Stat. 735, struck out item 3683 "Service credit: 
certain service as a nurse, woman medical specialist, or 
civilian employee of Army Medical Department to be 
counted". 

1980— Pub. L. 96-513, title V, §512(7), Dec. 12, 1980, 94 
Stat. 2929, struck out item 3689 "Assignments and allot- 
ments of pay". 

1971— Pub. L. 92-168, §1(2), Nov. 24, 1971, 85 Stat. 489, 
struck out item 3692 "Pilot rating in time of peace: 
qualifications". 

1968— Pub. L. 90-235, §§ 6(a)(3), 7(a)(4), (b)(3), Jan. 2, 
1968, 81 Stat. 762, 763, struck out item 3682 "Service 



credit: officers; service as cadet not counted", item 3685 
"Regular Army; Army Reserve: female members; defi- 
nition of 'dependents' ", item 3690 "Exemption from ar- 
rest for debt: enlisted members", and item 3693 "Re- 
placement of certificate of discharge". 

1958— Pub. L. 85-861, §1(91), Sept. 2, 1958, 72 Stat. 1482, 
struck out items 3681 "Army Register: regular officers; 
service to be listed" and 3688 "Death Gratuity". 

§3681. Presentation of United States flag upon 
retirement 

(a) Presentation of Flag. — Upon the release 
of a member of the Army from active duty for 
retirement, the Secretary of the Army shall 
present a United States flag to the member. 

(b) Multiple Presentations Not Author- 
ized. — A member is not eligible for a presen- 
tation of a flag under subsection (a) if the mem- 
ber has previously been presented a flag under 
this section or any other provision of law pro- 
viding for the presentation of a United States 
flag incident to release from active service for 
retirement. 

(c) No Cost to Recipient.— The presentation 
of a flag under this section shall be at no cost to 
the recipient. 

(Added Pub. L. 105-261, div. A, title VI, § 644(a)(1), 
Oct. 17, 1998, 112 Stat. 2048; amended Pub. L. 
106-65, div. A, title VI, § 652(e), Oct. 5, 1999, 113 
Stat. 666.) 

Prior Provisions 

A prior section 3681, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 210, related to service listed in the official Army 
Register, prior to repeal by Pub. L. 85-861, §36B(9), 
Sept. 2, 1958, 72 Stat. 1570. See section 122 of this title. 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 substituted "under 
this section or any other provision of law providing for 
the presentation of a United States flag incident to re- 
lease from active service for retirement." for "under 
this section or section 6141 or 8681 of this title or sec- 
tion 516 of title 14." 

Effective Date 

Pub. L. 105-261, div. A, title VI, § 644(e), Oct. 17, 1998, 
112 Stat. 2049, provided that: "Sections 3681, 6141, and 
8681 of title 10, United States Code (as added by this 
section), and section 516 of title 14, United States Code 
(as added by subsection (d)), shall apply with respect to 
releases from active duty described in those sections on 
or after October 1, 1998." 

[§3682. Repealed. Pub. L. 90-235, § 6(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 210, pro- 
vided that in computing length of service, no commis- 
sioned officer of the Army could be credited with serv- 
ice as a cadet at the Military Academy or as a mid- 
shipman at the Naval Academy, if he was appointed as 
a cadet or midshipman after Aug. 24, 1912. See section 
971 of this title. 

[§3683. Repealed. Pub. L. 99-145, title XIII, 
§ 1301(b)(1)(A), Nov. 8, 1985, 99 Stat. 735] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 210; 
Aug. 25, 1959, Pub. L. 86-197, §1(4), 73 Stat. 426, related 
to service credit for certain service as a nurse, woman 
medical specialist, or civilian employee of Army Medi- 
cal Department. 

Person Performing Active Service on Day Before 
Repeal of Section 

Section 1301(b)(1)(C) of Pub. L. 99-145 provided that: 
"The repeal made by subparagraph (A) [repealing this 
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section] shall not apply in the case of a person who per- 
formed active service described in section 3683 of title 
10, United States Code, as such section was in effect on 
the day before the date of the enactment of this Act 
[Nov. 8, 1985]." 

§3684. Service credit: regular enlisted members; 
service as an officer to be counted as enlisted 
service 

An enlisted member of the Regular Army is 
entitled to count active service as an officer in 
the Army as enlisted service for all purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 211.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3684 


10:631a (last proviso). 


July 14, 1939, ch. 267, §1 
(last proviso); restated 
May 29, 1954, ch. 249, 
§ 19(b) (last proviso), 68 
Stat. 166. 





[§3685. Repealed. Pub. L. 90-235, § 7(a)(3), Jan. 2, 
1968, 81 Stat. 763] 

Section, acts Aug. 10, 1956, ch. 1041, V0A Stat. 211; 
Sept. 2, 1958, Pub. L. 85-861, §1(89), 72 Stat. 1482, set 
forth restrictions on the consideration of a husband or 
child as the dependent of a female member of the Regu- 
lar Army, Army National Guard of the United States or 
Army Reserve. 

[§3686. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(g)(2), Oct. 5, 1994, 108 Stat. 2996] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 211; 
Sept. 24, 1980, Pub. L. 96-357, §5(a), 94 Stat. 1182; Oct. 19, 
1984, Pub. L. 98-525, title IV, § 414(a)(7)(A), 98 Stat. 2519, 
related to credit to members of Army National Guard 
of United States for service as members of Army Na- 
tional Guard. See section 12602 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§ 3687. Repealed. Pub. L. 99-661, div. A, title VI, 
§ 604(f)(1)(A), Nov. 14, 1986, 100 Stat. 3877] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 212; 
Sept. 2, 1958, Pub. L. 85-861, §1(90), 72 Stat. 1482; Sept. 
7, 1962, Pub. L. 87-649, §6(d), 76 Stat. 494, related to com- 
pensation for members of Army other than of Regular 
Army. 

Effective Date of Repeal 

Repeal applicable with respect to persons who, after 
Nov. 14, 1986, incur or aggravate an injury, illness, or 
disease or die, see section 604(g) of Pub. L. 99-661, set 
out as an Effective Date of 1986 Amendment note under 
section 1074a of this title. 

[§3688. Repealed. Pub. L. 85-861, §36B(10), Sept. 
2, 1958, 72 Stat. 1570] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 212, re- 
lated to payment of death gratuity to survivors of 
members of the Army. See section 1475 et seq. of this 
title. 

[§3689. Repealed. Pub. L. 87-649, §14c(9), Sept. 7, 
1962, 76 Stat. 501] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 213; 
Sept. 26, 1961, Pub. L. 87-304, §9(c), 75 Stat. 665, related 
to assignments and allotments of pay. See section 701 



of Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§3690. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 213, ex- 
empted enlisted members of the Army, while on active 
duty, from arrest for any debt, unless it was contracted 
before enlistment and amounted to at least $20 when 
first contracted. 

§ 3691. Flying officer rating: qualifications 

Only officers of the Army in the following cat- 
egories may be rated as flying officers: 

(1) Officers who have aeronautical ratings as 
pilots of service types of aircraft or as aircraft 
observers. 

(2) Flight surgeons. 

(3) Officers undergoing flight training. 

(4) Officers who are members of combat 
crews, other than pilots of service types of air- 
craft, aircraft observers, and observers. 

(5) In time of war, officers who have aero- 
nautical ratings as observers. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 213.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3691 


10:291c. 

10:291o-l. 

10:291e. 


June 3, 1916. oh. 134, §13a 
(8th, 9th, and 11th pro- 
visos); added July 2, 
1926, ch. 721, §2 (4th 
sentence, less 2d pro- 
viso), 44 Stat. 781; June 
16, 1936. ch. 587, §3, 49 
Stat. 1524; Oct. 4, 1940, 
ch. 742 (last proviso), 54 
Stat. 963. 

June 24, 1948, ch. 632 (2d 
proviso under "Fi- 
nance Department"), 
62 Stat. 650. 





10:291c (proviso) and the words "after June 30, 1948", 
in 10:291c-l, are omitted as executed. The definition of 
the term "flying officer", in 10:291c, originally was a 
definition of the term "flying officer in time of peace" 
as provided by section 2 of the Act of July 2, 1926, ch. 
721, 44 Stat. 781. Section 1 of the Act of October 4, 1940, 
ch. 742, 54 Stat. 963, eliminated the words "in time of 
peace". As a consequence of that amendment, 10:291e 
(1st 26 words) is omitted as surplusage. Clause (2) is 
substituted for 10:291c-l (less last 10 words). The words 
"commissioned officers or warrant", in 10:291c-l, are 
omitted as surplusage. In clause (4), the last 12 words 
are substituted for the words "any other". 

[§3692. Repealed. Pub. L. 92-168, §1(1), Nov. 24, 
1971, 85 Stat. 489] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 213, pro- 
vided qualifications to receive a rating as a pilot in 
time of peace. See section 2003 of this title. 

[§3693. Repealed. Pub. L. 90-235, § 7(a)(3), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 214, pro- 
vided for replacement of a lost or destroyed certificate 
of discharge from Army. See section 1040 of this title. 
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CHAPTER 355— HOSPITALIZATION 

Sec. 

[3721, 3722. Repealed.] 

3723. When Secretary may require. 

Amendments 

1986— Pub. L. 99-661, div. A, title VI, §604(f)(l)(B)(ii), 
Nov. 14, 1986, 100 Stat. 3877, struck out item 3721 "Mem- 
bers of Army, other than of Regular Army" and item 
3722 "Members of C.M.T.C.; members of Army not cov- 
ered by section 3721 of this title." 

1958— Pub. L. 85-861, §1(92)(D), Sept. 2, 1958, 72 Stat. 
1482, substituted "Members of C.M.T.C." for "Members 
of R.O.T.C. and C.M.T.C." in item 3722. 

[§§3721, 3722. Repealed. Pub. L. 99-661, div. A, 
title VI, § 604(f)(1)(A), Nov. 14, 1986, 100 Stat. 
3877] 

Section 3721, acts Aug. 10, 1956, ch. 1041, 70A Stat. 214; 
Sept. 2, 1958, Pub. L. 85-861, §1(92)(A), 72 Stat. 1482, re- 
lated to hospital benefits for members of Army, other 
than of Regular Army. 

Section 3722, acts Aug. 10, 1956, ch. 1041, 70A Stat. 214; 
Sept. 2, 1958, Pub. L. 85-861, §1(92)(B), (C), 72 Stat. 1482, 
related to hospital and related benefits for members of 
a Citizens' Military Training Camp and for members of 
Army not covered by section 3721 of this title. 

Effective Date of Repeal 

Repeal applicable with respect to persons who, after 
Nov. 14, 1986, incur or aggravate an injury, illness, or 
disease or die, see section 604(g) of Pub. L. 99-661, set 
out as an Effective Date of 1986 Amendment note under 
section 1074a of this title. 

§ 3723. When Secretary may require 

The Secretary of the Army may order the hos- 
pitalization, medical and surgical treatment, 
and domiciliary care, for as long as necessary, of 
any member of the Army on active duty, and 
may incur obligations with respect thereto, 
whether or not the member incurred an injury, 
illness, or disease in line of duty, except in the 
case of a member treated in a private hospital, 
or by a civilian physician, while on leave of ab- 
sence for more than 24 hours. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 215; Pub. L. 
99-661, div. A, title VI, § 604(f)(1)(D), Nov. 14, 1986, 
100 Stat. 3878; Pub. L. 100-180, div. A, title XII, 
§1231(16), Dec. 4, 1987, 101 Stat. 1161.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3723 


10:455e. 


July 15, 1939. oh. 282; re- 




32:164d. 


stated Oct. 14, 1940, ch. 






875, §5, 54 Stat. 1137. 



The words "under such regulations as he may pre- 
scribe", in 10:455e and 32:164d, are omitted, since the 
Secretary has inherent authority to issue regulations 
appropriate to exercising his statutory functions. The 
reference to 10:455a-455d and 32:164a-164c, and the words 
"nor any other law of the United States shall be con- 
strued as limiting the power and authority", are omit- 
ted, since the revised section makes explicit the au- 
thority of the Secretary to require the prescribed hos- 
pitalization and care. The words "or in training, under 
the provisions of section 62 — " are omitted as covered 
by the words "active duty". The words "in the active 
military service" are omitted as surplusage. With the 
exception of 32:62 (4th proviso of last sentence), the ref- 
erences to 32:62-65, 144-146, 183, and 186, in 10:455e and 
32:164d, do not refer to members of the Army National 



Guard of the United States and are therefore omitted 
from the revised section. 10:455e (1st proviso) and 
32:164d (1st proviso) are omitted since they apply only 
to the National Guard and are covered by section 320 of 
title 32. 

Codification 

Pub. L. 100-26, §7(j)(ll), Apr. 21, 1987, 101 Stat. 283, 
which directed that section 4723 of this title, as amend- 
ed by section 604(f)(1)(D) of Pub. L. 99-661, be amended 
by striking out the comma after "disease", could not 
be executed because no section 4723 of this title has 
been enacted. The probable intent of Congress was to 
amend section 3723 of this title. Pub. L. 100-180, 
§1231(16), cited as a credit to section 3723 above, made 
an identical amendment to section 3723. 

Amendments 

1987— Pub. L. 100-180 struck out the comma after "dis- 
ease". 

1986 — Pub. L. 99-661, substituted "incurred an injury, 
illness, or disease" for "was injured, or contracted a 
disease". 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

CHAPTER 357— DECORATIONS AND AWARDS 

Sec. 

3741. Medal of honor: award. 

3742. Distinguished-service cross: award. 

3743. Distinguished-service medal: award. 

3744. Medal of honor; distinguished-service cross; 

distinguished-service medal: limitations on 
award. 

3745. Medal of honor; distinguished-service cross; 

distinguished-service medal: delegation of 
power to award. 

3746. Silver star: award. 

3747. Medal of honor; distinguished-service cross; 

distinguished-service medal; silver star: re- 
placement. 

3748. Medal of honor; distinguished-service cross; 

distinguished-service medal; silver star: 
availability of appropriations. 

3749. Distinguished flying cross: award; limita- 

tions. 

3750. Soldier's Medal: award; limitations. 

3751. Service medals: issue; replacement; availabil- 

ity of appropriations. 

3752. Medals: posthumous award and presentation. 

3753. Civil War battle streamers. 

3754. Medal of honor: duplicate medal. 

3755. Medal of honor: presentation of Medal of 

Honor Flag. 

3756. Korea Defense Service Medal. 

Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1084(d)(28), Oct. 
28, 2004, 118 Stat. 2063, renumbered item 3755 "Korea De- 
fense Service Medal" as 3756. 

2002— Pub. L. 107-314, div. A, title V, § 543(b)(2), Dec. 2, 
2002, 116 Stat. 2549, added item 3755 "Korea Defense 
Service Medal". 

Pub. L. 107-248, title VIII, § 8143(c)(1)(B), Oct. 23, 2002, 
116 Stat. 1570, added item 3755 "Medal of honor: presen- 
tation of Medal of Honor Flag". 

2001— Pub. L. 107-107, div. A, title V, § 553(a)(1)(B), 
Dec. 28, 2001, 115 Stat. 1116, added item 3754. 

Extension of Time for Award of Decoration 

Pub. L. 93-469, Oct. 24, 1974, 88 Stat. 1422, authorized 
award, not later than Oct. 24, 1976, of a decoration or 
device in lieu of decoration which, prior to Oct. 24, 1974, 
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has been authorized by Congress to be awarded to any 
person for an act, achievement, or service performed 
while on active duty in Armed Forces of United States, 
or while serving with such forces, for any such act or 
service performed in direct support of military oper- 
ations in Southeast Asia between July 1, 1958, and Mar. 
28, 1973, inclusive, if written recommendation for award 
of decoration, or device in lieu of decoration, was made 
not later than Oct. 24, 1975. 

Act Aug. 2, 1956, ch. 877, 70 Stat. 933, authorized 
award, not later than Aug. 2, 1957, of a decoration or de- 
vice in lieu of decoration which, prior to Aug. 2, 1956, 
has been authorized by Congress to be awarded to any 
person for an act or service performed while on active 
duty in military or naval forces of United States, or 
while serving with such forces, for any such act or serv- 
ice performed between June 27, 1950, and July 27, 1953, 
inclusive, if written recommendation for decoration or 
device in lieu of decoration has been submitted to ap- 
propriate office in a military department at seat of 
Government before Aug. 2, 1956. 

§3741. Medal of honor: award 

The President may award, and present in the 
name of Congress, a medal of honor of appro- 
priate design, with ribbons and appurtenances, 
to a person who while a member of the Army, 
distinguished himself conspicuously by gal- 
lantry and intrepidity at the risk of his life 
above and beyond the call of duty — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 215; Pub. L. 
88-77, §1(1), July 25, 1963, 77 Stat. 93.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3741 


10:1403. 


July 9, 1918, ch. 143 (8th 






par. under "Ordnance 






Department''), 40 Stat. 






870. 



The words "That the provisions of existing law relat- 
ing to the award of medals of honor to officers, non- 
commissioned officers, and privates of the Army be, 
and they hereby are, amended so that", in the Act of 
July 9, 1918, ch. 143 (8th par. under "Ordnance Depart- 
ment"), 40 Stat. 870, are not contained in 10:1403. They 
are also omitted from the revised section as surplusage. 
The word "member" is substituted for the words "offi- 
cer or enlisted man". The word "only" is omitted as 
surplusage. The word "award" is inserted for clarity, 
since the President determines the recipient of the 
medal in addition to presenting it. 

Amendments 

1963 — Pub. L. 88-77 enlarged authority to award medal 
of honor, which was limited to those cases in which 
persons distinguished themselves in action involving 
actual conflict with an enemy, to permit its award for 
distinguished service while engaged in an action 
against an enemy of the United States, while engaged 
in military operations involving conflict with an oppos- 
ing foreign force, or while serving with friendly foreign 
forces engaged in an armed conflict against an oppos- 
ing armed force in which the United States is not a bel- 
ligerent party. 



Review Regarding Award op Medal op Honor to 
Jewish American World War I Veterans 

Pub. L. 112-81, dlv. A, title V, §595, Dec. 31, 2011, 125 
Stat. 1444, provided that: 

"(a) Review Required.— The Secretary of the Army 
and the Secretary of the Navy shall review the service 
of each Jewish American World War I veteran described 
in subsection (b) to determine whether such veteran 
should be posthumously awarded the Medal of Honor. 

"(b) Covered Jewish American War Veterans. — The 
Jewish American World War I veterans whose service is 
to be reviewed under subsection (a) are any Jewish 
American World War I veterans awarded the Distin- 
guished Service Cross or the Navy Cross for heroism 
during World War I and whose name and supporting 
material for upgrade of the award are submitted to the 
Secretary concerned for such purpose before the end of 
the one-year period beginning on the date of the enact- 
ment of this Act [Dec. 31, 2011]. 

"(c) Recommendation Based on Review. — If the Sec- 
retary concerned determines, based upon the review 
under subsection (a) that the award of the Medal of 
Honor to a veteran is warranted, the Secretary shall 
submit to the Secretary of Defense a recommendation 
that the Medal of Honor be awarded posthumously to 
the veteran. 

"(d) World War I Defined. — In this section, the term 
'World War I' means the period beginning on April 6, 
1917, and ending on November 11, 1918." 

Review Regarding Award op Medal of Honor to 
Certain Jewish American and Hispanic American 
War Veterans 

Pub. L. 107-107, div. A, title V, §552, Dec. 28, 2001, 115 
Stat. 1115, provided that: 

"(a) Review Required. — The Secretary of each mili- 
tary department shall review the service records of 
each Jewish American war veteran or Hispanic Amer- 
ican war veteran described in subsection (b) to deter- 
mine whether that veteran should be awarded the 
Medal of Honor. 

"(b) Covered Jewish American War Veterans and 
Hispanic American War Veterans. — The Jewish Amer- 
ican war veterans and Hispanic American war veterans 
whose service records are to be reviewed under sub- 
section (a) are the following: 

"(1) Any Jewish American war veteran or Hispanic 
American war veteran who was awarded the Distin- 
guished Service Cross, the Navy Cross, or the Air 
Force Cross before the date of the enactment of this 
Act [Dec. 28, 2001]. 

"(2) Any other Jewish American war veteran or His- 
panic American war veteran whose name is submitted 
to the Secretary concerned for such purpose before 
the end of the one-year period beginning on the date 
of the enactment of this Act. 

"(c) Consultations. — In carrying out the review 
under subsection (a), the Secretary of each military de- 
partment shall consult with the Jewish War Veterans 
of the United States of America and with such other 
veterans service organizations as the Secretary consid- 
ers appropriate. 

"(d) Recommendation Based on Review. — If the Sec- 
retary concerned determines, based upon the review 
under subsection (a) of the service records of any Jew- 
ish American war veteran or Hispanic American war 
veteran, that the award of the Medal of Honor to that 
veteran is warranted, the Secretary shall submit to the 
President a recommendation that the President award 
the Medal of Honor to that veteran. 

"(e) Authority To Award Medal op Honor. — A 
Medal of Honor may be awarded to a Jewish American 
war veteran or Hispanic American war veteran in ac- 
cordance with a recommendation of the Secretary con- 
cerned under subsection (d). 

"(f) Waiver op Time Limitations. — An award of the 
Medal of Honor may be made under subsection (e) with- 
out regard to — 

"(1) section 3744, 6248, or 8744 of title 10, United 

States Code, as applicable; and 
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"(2) any regulation or other administrative restric- 
tion on — 

"(A) the time for awarding- the Medal of Honor; or 
"(B) the awarding of the Medal of Honor for serv- 
ice for which a Distinguished Service Cross, Navy 
Cross, or Air Force Cross has been awarded. 
"(g) Definition. — For purposes of this section, the 
term 'Jewish American war veteran' means any person 
who served in the Armed Forces during World War II or 
a later period of war and who identified himself or her- 
self as Jewish on his or her military personnel 
records." 

Review Regarding Upgrading of Distinguished- 
Service Crosses and Navy Crosses Awarded to 
Asian-Americans and Native American Pacific Is- 
landers for World War II Service 

Pub. L. 104-106, div. A, title V, §524, Feb. 10, 1996, 110 
Stat. 312, provided that: 

"(a) Review Required. — (1) The Secretary of the 
Army shall review the records relating to each award of 
the Distinguished-Service Cross, and the Secretary of 
the Navy shall review the records relating to each 
award of the Navy Cross, that was awarded to an Asian- 
American or a Native American Pacific Islander with 
respect to service as a member of the Armed Forces 
during World War II. The purpose of the review shall be 
to determine whether any such award should be up- 
graded to the Medal of Honor. 

"(2) If the Secretary concerned determines, based 
upon the review under paragraph (1), that such an up- 
grade is appropriate in the case of any person, the Sec- 
retary shall submit to the President a recommendation 
that the President award the Medal of Honor to that 
person. 

"(b) Waiver of Time Limitations. — A Medal of Honor 
may be awarded to a person referred to in subsection 
(a) in accordance with a recommendation of the Sec- 
retary concerned under that subsection without regard 
to— 

"(1) section 3744, 6248, or 8744 of title 10, United 
States Code, as applicable; and 

"(2) any regulation or other administrative restric- 
tion on — 

"(A) the time for awarding the Medal of Honor; or 
"(B) the awarding of the Medal of Honor for serv- 
ice for which a Distinguished-Service Cross or Navy 
Cross has been awarded. 
"(c) Definition. — For purposes of this section, the 
term 'Native American Pacific Islander' means a Na- 
tive Hawaiian and any other Native American Pacific 
Islander within the meaning of the Native American 
Programs Act of 1974 (42 U.S.C. 2991 et seq.)." 

§ 3742. Distinguished-service cross: award 

The President may award a distinguished- 
service cross of appropriate design, with ribbons 
and appurtenances, to a person who, while serv- 
ing in any capacity with the Army, distin- 
guishes himself by extraordinary heroism not 
justifying the award of a medal of honor — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 215; Pub. L. 
88-77, §1(2), July 25, 1963, 77 Stat. 93.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3742 


10:1406. 


July 9, 1918, ch. 143 (9th 






par. under "Ordnance 






Department"), 40 Stat. 






870. 



The words "but not in the name of Congress" are 
omitted as surplusage, since a medal is presented in the 
name of Congress only if the law so directs. The words 
"since the 6th day of April, 1917" are omitted as exe- 
cuted. The word "award" is substituted for the word 
"present" to cover the determination of the recipients 
as well as the actual presentation of the medal, and to 
conform to other sections of this chapter. The words 
"or herself" are omitted, since, under section 1 of title 
1, words importing the masculine gender include the 
feminine. The words "or who shall hereafter distin- 
guish" are omitted as surplusage. 

Amendments 

1963 — Pub. L. 88-77 enlarged authority to award the 
distinguished-service cross, which was limited to those 
cases in which persons distinguished themselves in con- 
nection with military operations against an armed 
enemy, to permit its award for extraordinary heroism 
not justifying award of a medal of honor, while engaged 
in an action against an enemy of United States, while 
engaged in military operations involving conflict with 
an opposing foreign force, or while serving with friend- 
ly foreign forces engaged in an armed conflict against 
an opposing armed force in which United States is not 
a belligerent party. 

§ 3743. Distinguished-service medal: award 

The President may award a distinguished- 
service medal of appropriate design and a rib- 
bon, together with a rosette or other device to 
be worn in place thereof, to a person who, while 
serving in any capacity with the Army, distin- 
guishes himself by exceptionally meritorious 
service to the United States in a duty of great 
responsibility. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 216.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3743 


10:1407. 


July 9, 1918, ch. 143 (10th 
par., less words after 
1st semicolon, under 
"Ordnance Depart- 
ment^), 40 Stat. 870. 





The words "but not in the name of Congress" are 
omitted as surplusage, since a medal is presented in the 
name of Congress only if the law so directs. The words 
"since the 6th day of April, 1917" are omitted as exe- 
cuted. The word "award" is substituted for the word 
"present" to cover the determination of the recipients 
as well as the actual presentation of the medal, and to 
conform to other sections of this chapter. The words 
"or herself" are omitted, since, under section 1 of title 
1, words importing the masculine gender include the 
feminine. The words "or who shall distinguish" are 
omitted as surplusage. 

§ 3744. Medal of honor; distinguished-service 
cross; distinguished-service medal: limita- 
tions on award 

(a) No more than one medal of honor, distin- 
guished-service cross, or distinguished-service 
medal may be awarded to a person. However, for 
each succeeding act that would otherwise justify 
the award of such a medal or cross, the Presi- 
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dent may award a suitable bar or other device to 
be worn as he directs. 

(b) Except as provided in subsection (d), no 
medal of honor, distinguished-service cross, dis- 
tinguished-service medal, or device in place 
thereof, may be awarded to a person unless — 

(1) the award is made within three years 
after the date of the act justifying the award; 

(2) a statement setting forth the distin- 
guished service and recommending official rec- 
ognition of it was made within two years after 
the distinguished service; and 

(3) it appears from records of the Depart- 
ment of the Army that the person is entitled 
to the award. 

(c) No medal of honor, distinguished-service 
cross, distinguished-service medal, or device in 
place thereof, may be awarded or presented to a 
person whose service after he distinguished him- 
self has not been honorable. 

(d) If the Secretary of the Army determines 
that — 

(1) a statement setting forth the distin- 
guished service and recommending official rec- 
ognition of it was made and supported by suf- 
ficient evidence within two years after the dis- 
tinguished service; and 

(2) no award was made, because the state- 
ment was lost or through inadvertence the 
recommendation was not acted on; 

a medal of honor, distinguished-service cross, 
distinguished-service medal, or device in place 
thereof, as the case may be, may be awarded to 
the person concerned within two years after the 
date of that determination. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 216; Pub. L. 
86-582, §1(1), July 5, 1960, 74 Stat. 320.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3744(a) 


10:1411. 


July 9, 1918, ch. 143 (12th 


3744(b) 


10:1409 (words before 1st 


par., less words after 




semicolon). 


2d semicolon, under 


3744(c) 


10:1409 (words after 2d 


''Ordnance Depart- 




semicolon). 


ment"); restated Jan. 
24, 1920, ch. 55, §1 (less 
last sentence), 41 Stat. 
398. 

July 9, 1918, ch. 143 (less 
words between 1st and 
2d semicolons of 15th 
par. under "Ordnance 
Department"), 40 Stat. 
871. 



In subsection (a), the words "may be awarded to a 
person" are substituted for the words "shall be issued 
to any one person" to conform to the other subsections 
of the revised section. 

In subsection (b), the word "thereof" is substituted 
for the words "of either of said medal or of said cross". 
The words "Except as otherwise prescribed in this sec- 
tion", "at the time of", "specific", "official", and "has 
so distinguished himself as" are omitted as surplusage. 

In subsection (c), 10:1409 (words after 3d semicolon) is 
omitted as executed. The words "hereinbefore author- 
ized" are omitted as surplusage. 

Amendments 

1960— Subsec. (b). Pub. L. 86-582, §1(1)(A), substituted 
"Except as provided in subsection (d), no" for "No." 
Subsec. (d). Pub. L. 86-582, §1(1)(B), added subsec. (d). 



§ 3745. Medal of honor; distinguished-service 
cross; distinguished-service medal: delega- 
tion of power to award 

The President may delegate his authority to 
award the medal of honor, distinguished-service 
cross, and distinguished-service medal, to a 
commanding general of a separate army or high- 
er unit in the field. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 216.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3745 


10:1410. 


July 9, 1918, ch. 143 (16th 
par., less words after 
semicolon, under "Ord- 
nance Department"), 
40 Stat. 872. 





The words "under such conditions, regulations, and 
limitations as he shall prescribe" are omitted as sur- 
plusage. The words "his authority" are substituted for 
the words "the power conferred upon him by sections 
1403, 1406-1408, 1409-1412, 1416, 1420, 1422, 1423, and 1424 of 
this title". 

§ 3746. Silver star: award 

The President may award a silver star of ap- 
propriate design, with ribbons and appur- 
tenances, to a person who, while serving in any 
capacity with the Army, is cited for gallantry in 
action that does not warrant a medal of honor 
or distinguished-service cross — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 216; Pub. L. 
88-77, §1(3), July 25, 1963, 77 Stat. 93.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3746 


10:1412. 


July 9, 1918, ch. 143 
(words after 2d semi- 
colon of 12th par. 
under "Ordnance De- 
partment'"); restated 
Jan. 24, 1920, ch. 55, §1 
(last sentence); re- 
stated Dec. 15, 1942, ch. 
736, 56 Stat. 1052. 





The words "may award" are inserted to conform to 
other sections of this chapter. The words "If the person 
earned" are inserted for clarity. The words "com- 
manded by" are omitted as surplusage. 



Amendments 

1963 — Pub. L. 88-77 substituted provisions permitting 
the issuance of a silver star for gallantry while engaged 
in an action against an enemy of the United States, 
while engaged in military operations involving conflict 
with an opposing foreign force, or while serving with 
friendly foreign forces engaged in an armed conflict 
against an opposing armed force in which the United 
States is not a belligerent party, and requiring It to be 
of appropriate design, for provisions which authorized 
the issuance of the silver star for gallantry in action 
and which required that the silver star be three-six- 
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teenths of an inch in diameter, the citation thereof be 
published in orders issued from the headquarters of a 
force that is the appropriate command of a general offi- 
cer, and that it be worn as directed by the President. 

Executive Order No. 9419 

Ex. Ord. No. 9419, Feb. 4, 1944, 9 F.R. 1495, which au- 
thorized award of Bronze Star Medal, was superseded 
by Ex. Ord. No. 11046, Aug. 24, 1962, 27 F.R. 8575, as 
amended, set out below. 

Ex. Ord. No. 11046. Bronze Star Medal 

Ex. Ord. No. 11046, Aug. 24, 1962, 27 F.R. 8575, as 
amended by Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R. 
16247; Ex. Ord. No. 13286, §70, Feb. 28, 2003, 68 F.R. 10630, 
provided: 

By virtue of the authority vested in me as President 
of the United States and as Commander in Chief of the 
armed forces of the United States, it is hereby ordered 
as follows: 

1. The Bronze Star Medal, with accompanying ribbons 
and appurtenances, which was first established by Ex- 
ecutive Order No. 9419 of February 4, 1944, may be 
awarded by the Secretary of a military department or 
the Secretary of Homeland Security with regard to the 
Coast Guard when not operating as a service in the 
Navy, or by such military commanders, or other appro- 
priate officers as the Secretary concerned may des- 
ignate, to any person who, while serving in any capac- 
ity in or with the Army, Navy, Marine Corps, Air 
Force, or Coast Guard of the United States, after De- 
cember 6, 1941, distinguishes, or has distinguished, him- 
self by heroic or meritorious achievement or service 
not involving participation in aerial flight — 

(a) while engaged in an action against an enemy of 
the United States; 

(b) while engaged in military operations involving 
conflict with an opposing foreign force; or 

(c) while serving with friendly foreign forces engaged 
in an armed conflict against an opposing armed force in 
which the United States is not a belligerent party. 

2. The Bronze Star Medal and appurtenances thereto 
shall be of appropriate design approved by the Sec- 
retary of Defense, and shall be awarded under such reg- 
ulations as the Secretary concerned may prescribe. 
Such regulations shall, so far as practicable, be uni- 
form, and those of the military departments shall be 
subject to the approval of the Secretary of Defense. 

3. No more than one Bronze Star Medal shall be 
awarded to any one person, but for each succeeding he- 
roic or meritorious achievement or service justifying 
such an award a suitable device may be awarded to be 
worn with the medal as prescribed by appropriate regu- 
lations. 

4. The Bronze Star Medal or device may be awarded 
posthumously and, when so awarded, may be presented 
to such representative of the deceased as may be 
deemed appropriate by the Secretary of the department 
concerned. 

5. This order shall supersede Executive Order No. 9419 
of February 4, 1944, entitled "Bronze Star Medal". How- 
ever, existing regulations prescribed under that order 
shall, so far as they are not inconsistent with this 
order, remain in effect until modified or revoked by 
regulations prescribed under this order by the Sec- 
retary of the department concerned. 

§3747. Medal of honor; distinguished-service 
cross; distinguished-service medal; silver 
star: replacement 

Any medal of honor, distinguished-service 
cross, distinguished-service medal, or silver 
star, or any bar, ribbon, rosette, or other device 
issued for wear with or in place of any of them, 
that is stolen, lost, or destroyed, or becomes 
unfit for use, without fault or neglect of the per- 
son to whom it was awarded, shall be replaced 
without charge. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 216; Pub. L. 
107-107, div. A, title V, § 553(a)(2), Dec. 28, 2001, 
115 Stat. 1116.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3747 


10:1416. 


July 9, 1918, ch. 143 (14th 






par. under ''Ordnance 






Department 1 '), 40 Stat. 






871. 



The words "issued for wear with or in place of any of 
them" are inserted for clarity. The words "presented 
under the provisions of this title" and "such medal, 
cross, bar, ribbon, rosette, or device" are omitted as 
surplusage. 



Amendments 

2001— Pub. L. 107-107 substituted "stolen, lost, or de- 
stroyed" for "lost or destroyed". 

§ 3748. Medal of honor; distinguished-service 
cross; distinguished-service medal; silver 
star: availability of appropriations 

The Secretary of the Army may spend, from 
any appropriation for contingent expenses of the 
Department of the Army, amounts necessary to 
provide medals and devices under sections 3741, 
3742, 3743, 3744, 3746, 3747, and 3752 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 217.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3748 


10:1424. 


July 9, 1918, oh. 143 (13th 






par. under "Ordnance 






Department"), 40 Stat. 






871. 



The word "amounts" is substituted for the words "so 
much as may be". The word "provide" is substituted 
for the words "defray the cost of". The words "medals 
and devices under" are substituted for the words "med- 
als of honor, distinguished-service crosses, distin- 
guished-service medals, bars, rosettes, and other de- 
vices provided for in". The words "from time to time" 
are omitted as surplusage. 

§3749. Distinguished flying cross: award; limita- 
tions 

(a) The President may award a distinguished 
flying cross of appropriate design with accom- 
panying ribbon to any person who, while serving 
in any capacity with the Army, distinguishes 
himself by heroism or extraordinary achieve- 
ment while participating in an aerial flight. 

(b) Not more than one distinguished flying 
cross may be awarded to a person. However, for 
each succeeding act that would otherwise justify 
the award of such a cross, the President may 
award a suitable bar or other device to be worn 
as he directs. 

(c) No distinguished flying cross, or device in 
place thereof, may be awarded or presented to a 
person whose service after he distinguished him- 
self has not been honorable. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 217.) 



Page 1871 



TITLE 10— ARMED FORCES 



§3751 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3749(a) 

3749(b) 
3749(c) 


10:1429 (less 2d and last 

sentences). 
10:1429 (2d sentence). 
10:1429 (last sentence, 

less 1st 49 words). 


July 2, 1926, ch. 721, §12 
(less 1st 49 words of 
last sentence), 44 Stat. 
789; July 30, 1937. §4, 50 
Stat. 549. 



Although 10:1429 refers to persons serving "with the 
Air Corps of the Army", and the functions of the Army 
Air Corps have been transferred to the Air Force under 
section 208(b) of the National Security Act of 1947 (5 
U.S.C. 626c(b)), members of the Army continue to par- 
ticipate in aerial flights and are eligible for the award 
of the distinguished flying cross. 

In subsection (a), the words "Under such rules and 
regulations as he may prescribe" are omitted, since the 
President has inherent authority to issue regulations 
appropriate to exercising his functions. The words "but 
not in the name of Congress" are omitted as surplus- 
age, since a medal is presented in the name of Congress 
only if the law so directs. The word "award" is sub- 
stituted for the word "present" to cover the determina- 
tion of the recipients as well as the actual presentation 
of the medal. The words "since the 6th day of April, 
1917, has distinguished, or who, after July 2, 1926" and 
10:1429 (proviso of 1st sentence) are omitted as exe- 
cuted. 

§ 3750. Soldier's Medal: award; limitations 

(a) (1) The President may award a decoration 
called the "Soldier's Medal", of appropriate de- 
sign with accompanying ribbon, to any person 
who, while serving in any capacity with the 
Army, distinguishes himself by heroism not in- 
volving actual conflict with an enemy. 

(2) The authority in paragraph (1) includes au- 
thority to award the medal to a member of the 
Ready Reserve who was not in a duty status de- 
fined in section 101(d) of this title when the 
member distinguished himself by heroism. 

(b) Not more than one Soldier's Medal may be 
awarded to a person. However, for each succeed- 
ing act that would otherwise justify the award 
of such a medal, the President may award a suit- 
able bar or other device to be worn as he directs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 217; Pub. L. 
105-85, div. A, title V, § 574(a), Nov. 18, 1997, 111 
Stat. 1758.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3750(a) 


10:1428 (less last sen- 


July 2, 1926, ch. 721. §11. 




tence). 


44 Stat. 789. 


3750(b) 


10:1428 (last sentence). 





In subsection (a), the words "Under such rules and 
regulations as he may prescribe" are omitted, since the 
President has inherent authority to issue regulations 
appropriate to exercising his functions. The words "but 
not in the name of Congress" are omitted as surplus- 
age, since a medal is presented in the name of Congress 
only if the law so directs. The word "award" is sub- 
stituted for the word "present" to cover the determina- 
tion of the recipients as well as the actual presentation 
of the medal. The words "a decoration called" are sub- 
stituted for the words "a medal to be known as". The 
words "including the National Guard and the Organized 
Reserves" are omitted as surplusage. The words "or 
herself" are omitted, since under section 1 of title 1, 
words importing the masculine gender include the 
feminine. The words "after July 2, 1926" are omitted as 
executed. 

In subsection (b), the words "that would otherwise 
justify" are substituted for the words "sufficient to". 



Amendments 

1997 — Subsec. (a). Pub. L. 105-85 designated existing 
provisions as par. (1) and added par. (2). 

§3751. Service medals: issue; replacement; avail- 
ability of appropriations 

(a) The Secretary of the Army shall procure, 
and issue without charge to any person entitled 
thereto, any service medal authorized for mem- 
bers of the Army after May 12, 1928, and any rib- 
bon, clasp, star, or similar device prescribed as 
a part of that medal. 

(b) Under such regulations as the Secretary 
may prescribe, any medal or other device issued 
under subsection (a) that is lost, destroyed, or 
becomes unfit for use, without fault or neglect 
of the owner, may be replaced at cost. However, 
if the owner is a member of the Army or the Air 
Force, the medal or device may be replaced 
without charge. 

(c) The Secretary may spend, from any appro- 
priation for the support of the Army, amounts 
necessary to provide medals and devices under 
this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 217.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3751(a) 

3751(b) 
3751(c) 


10:1415a (less 21st 
through 30th words, 
and less clauses (a) 
through (n)). 

10:1415b (less applicabil- 
ity to 10:1415a (clauses 
(a) through (n)). 

10:1415c (less applicabil- 
ity to 10:1415a (clauses 
(a) through (n)). 


May 12, 1928. ch. 528, §§1 
(less 25th through 34th 
words, and less clauses 
(a) through (n)), 2 (less 
applicability to §1 
clauses (a) through 
(n)), 3 (less applicabil- 
ity to § 1 (clauses (a) 
through (n)). 45 Stat. 
500. 



In subsection (a), 10:1415a (proviso) is omitted as sur- 
plusage, since the revised section is not limited to per- 
sons who are members of the Army at the time of the 
issue. 

In subsection (b), the words "member of the Army or 
the Air Force" are substituted for the words "persons 
in the military service of the United States". 

In subsection (c), the last 16 words are substituted for 
10:1415c (last 16 words). 

Issuance of Certain Other Medals and Devices 

Section 33 of act Aug. 10, 1956, provided that: 
"(a) The Secretary of the Army shall procure, and 
issue without charge to any person entitled thereto, 
the following service medals, and any ribbon, clasp, 
star, or similar device prescribed as a part of that 
medal: 

"(1) Civil War campaign medal; 

"(2) Indian campaign medal; 

"(3) Spanish campaign medal; 

"(4) Spanish War service medal; 

"(5) Cuban occupation medal; 

"(6) Puerto Rico occupation medal; 

"(7) Philippine campaign medal; 

"(8) Philippine Congressional medal; 

"(9) China campaign medal; 

"(10) Cuban pacification medal; 

"(11) Mexican service medal; 

"(12) Mexican border service medal; 

"(13) Victory medal and clasps; and 

"(14) fourragere as an individual decoration. 
"(b) Under regulations prescribed by the Secretary, 
any medal or other device issued under subsection (a) 
that is lost, destroyed, or becomes unfit for use, with- 
out fault or neglect of the owner, may be replaced at 
cost. However, if the owner is a member of the Army or 
the Air Force, the medal or device may be replaced 
without charge. 
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"(c) The Secretary may spend, from any appropria- 
tion for the support of the Army, amounts necessary to 
provide medals and devices under this section. 

"(d) If a person dies before a medal or device is pre- 
sented to him under subsection (a), it may be presented 
to his family." 

§3752. Medals: posthumous award and presen- 
tation 

(a) If a person dies before the award of a medal 
of honor, distinguished-service cross, distin- 
guished-service medal, distinguished flying 
cross, or device in place thereof, to which he is 
entitled, the award may be made and the medal 
or device presented to his representative, as des- 
ignated by the President. 

(b) If a person dies before an authorized serv- 
ice medal or device prescribed as a part thereof 
is presented to him under section 3751 of this 
title, it shall be presented to his family. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 217; Pub. L. 
85-861, §33(a)(23), Sept. 2, 1958, 72 Stat. 1565.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3752(a) 
3752(b) 


10:1409 (words between 
1st and 2d semicolons). 

10:1429 (1st 49 words of 
last sentence). 

10:1415a (21st through 
30th words, less appli- 
cability to clauses (a) 
through (n)). 


July 9, 1918, ch. 143 
(words between 1st and 
2d semicolons of 15th 
par. under "Ordnance 
Department"'), 40 Stat. 
871. 

July 2, 1926, ch. 721, §12 
(1st 49 words of last 
sentence), 44 Stat. 789; 
July 30, 1937. ch. 545, 
§4, 50 Stat. 549. 

May 12, 1928, ch. 528. §1 
(25th throug-h 34th 
words, less applicabil- 
ity to clauses (a) 
through (n)), 45 Stat. 
500. 



In subsection (a), the words "If a person" are sub- 
stituted for the words "In case an individual * * * 
dies", in 10:1409, and "In case an individual * * * shall 
have died", in 10:1429. The words "within three years 
from the date", in 10:1409, are omitted as covered by 
section 3744 of this title. The words "who shall distin- 
guish himself", in 10:1409, and "who distinguishes him- 
self", in 10:1429, are omitted as covered by the words 
"the award * * * to which he is entitled". 

1958 Act 

The change reflects the fact that the source statute 
for these sections (sec. 1 of the Act of May 12, 1928, ch. 
528, 45 Stat. 500) was mandatory and not merely permis- 
sive. 

Amendments 

1958— Subsec. (b). Pub. L. 85-861 substituted "it shall 
be presented" for "it may be presented". 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 3753. Civil War battle streamers 

If, under regulations prescribed by the Sec- 
retary of the Army, it is determined that a regi- 
ment or other unit of the Army is entitled to 
that honor, the regiment or unit may carry any 
appropriate Civil War battle streamer with its 
colors or standards. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 218.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3753 


[Uncodified]. 


Mar. 9, 1948, ch. 104, 62 
Stat. 71. 





The words "it is determined" are substituted for the 
words "upon verification in the War Department that 
it is entitled to such honors". 



§ 3754. Medal of honor: duplicate medal 

A person awarded a medal of honor shall, upon 
written application of that person, be issued, 
without charge, one duplicate medal of honor 
with ribbons and appurtenances. Such duplicate 
medal of honor shall be marked, in such manner 
as the Secretary of the Army may determine, as 
a duplicate or for display purposes only. 

(Added Pub. L. 107-107, div. A, title V, 
§ 553(a)(1)(A), Dec. 28, 2001, 115 Stat. 1115.) 

§ 3755. Medal of honor: presentation of Medal of 
Honor Flag 

The President shall provide for the presen- 
tation of the Medal of Honor Flag designated 
under section 903 of title 36 to each person to 
whom a medal of honor is awarded under section 
3741 of this title. Presentation of the flag shall 
be made at the same time as the presentation of 
the medal under section 3741 or 3752(a) of this 
title. In the case of a posthumous presentation 
of the medal, the flag shall be presented to the 
person to whom the medal is presented. 

(Added Pub. L. 107-248, title VIII, § 8143(c)(1)(A), 
Oct. 23, 2002, 116 Stat. 1570; amended Pub. L. 
107-314, div. A, title X, § 1062(a)(16), Dec. 2, 2002, 
116 Stat. 2650; Pub. L. 109-364, div. A, title V, 
§ 555(a), Oct. 17, 2006, 120 Stat. 2217.) 

Codification 

Another section 3755 was renumbered section 3756 of 
this title. 

Amendments 

2006— Pub. L. 109-364 struck out "after October 23, 
2002" after "section 3741 of this title" and inserted at 
end "In the case of a posthumous presentation of the 
medal, the flag shall be presented to the person to 
whom the medal is presented." 

2002— Pub. L. 107-314 substituted "October 23, 2002" 
for "the date of the enactment of this section". 

Presentation of Flag for Prior Recipients of 
Medal of Honor 

Pub. L. 109-364, div. A, title V, § 555(b), Oct. 17, 2006, 
120 Stat. 2217, provided that: 

"(1) Living recipients. — The President shall provide 
for the presentation of the Medal of Honor Flag as ex- 
peditiously as possible after the date of the enactment 
of this Act [Oct. 17, 2006] to each living recipient of the 
Medal of Honor who has not already received a Medal 
of Honor Flag. 

"(2) Survivors of deceased recipients. — In the case 
of presentation of the Medal of Honor Flag for a recipi- 
ent of the Medal of Honor who was awarded the Medal 
of Honor before the date of the enactment of this Act 
[Oct. 17, 2006] and who is deceased as of such date (or 
who dies after such date and before the presentation re- 
quired by paragraph (1)), the President shall provide for 
posthumous presentation of the Medal of Honor Flag, 
upon written application therefor, to the primary liv- 
ing next of kin, as determined under regulations or pro- 
cedures prescribed by the Secretary of Defense for the 
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purposes of this paragraph (and notwithstanding- the 
amendments made by paragraph (2) of subsection (a) 
[amending this section]). 

"(3) Medal op honor flag. — In this subsection, the 
term 'Medal of Honor Flag' means the flag designated 
under section 903 of title 36, United States Code." 

§ 3756. Korea Defense Service Medal 

(a) The Secretary of the Army shall issue a 
campaign medal, to be known as the Korea De- 
fense Service Medal, to each person who while a 
member of the Army served in the Republic of 
Korea or the waters adjacent thereto during the 
KDSM eligibility period and met the service re- 
quirements for the award of that medal pre- 
scribed under subsection (c). 

(b) In this section, the term "KDSM eligibility 
period" means the period beginning on July 28, 
1954, and ending on such date after the date of 
the enactment of this section as may be deter- 
mined by the Secretary of Defense to be appro- 
priate for terminating eligibility for the Korea 
Defense Service Medal. 

(c) The Secretary of the Army shall prescribe 
service requirements for eligibility for the 
Korea Defense Service Medal. Those require- 
ments shall not be more stringent than the serv- 
ice requirements for award of the Armed Forces 
Expeditionary Medal for instances in which the 
award of that medal is authorized. 

(Added Pub. L. 107-314, div. A, title V, § 543(b)(1), 
Dec. 2, 2002, 116 Stat. 2549, §3755; renumbered 
§3756, Pub. L. 108-375, div. A, title X, § 1084(d)(28), 
Oct. 28, 2004, 118 Stat. 2063.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (b), is the date of enactment of Pub. L. 
107-314, which was approved Dec. 2, 2002. 

Amendments 

2004— Pub. L. 108-375 renumbered section 3755 of this 
title as this section. 

Findings 

Pub. L. 107-314, div. A, title V, § 543(a), Dec. 2, 2002, 116 
Stat. 2549, provided that: "Congress makes the follow- 
ing findings: 

"(1) More than 40,000 members of the United States 
Armed Forces have served in the Republic of Korea or 
the waters adjacent thereto each year since the sign- 
ing of the cease-fire agreement in July 1953 ending 
the Korean War. 

"(2) An estimated 1,200 members of the United 
States Armed Forces have died as a direct result of 
their service in Korea since the cease-fire agreement 
in July 1953." 

Award for Service Before Date of Enactment 

Pub. L. 107-314, div. A, title V, § 543(e), Dec. 2, 2002, 116 
Stat. 2550, provided that: "The Secretary of the mili- 
tary department concerned shall take appropriate steps 
to provide in a timely manner for the issuance of the 
Korea Defense Service Medal, upon application there- 
for, to persons whose eligibility for that medal is by 
reason of service in the Republic of Korea or the waters 
adjacent thereto before the date of the enactment of 
this Act [Dec. 2, 2002]." 

[CHAPTER 359— REPEALED] 

[§§3781 to 3787. Repealed. Pub. L. 96-513, title II, 
§213, Dec. 12, 1980, 94 Stat. 2885] 

Section 3781, acts Aug. 10, 1956, ch. 1041, 70A Stat. 218; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 386, author- 



ized Secretary of the Army to convene at any time a 
board of officers to review record of any commissioned 
officer on active list of Regular Army to determine 
whether he should be required, because of substandard 
performance of duty, to show cause for his retention on 
active list. See section 1181(a) of this title. 

Section 3782, acts Aug. 10, 1956, ch. 1041, 70A Stat. 218; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 387, provided 
for boards of inquiry, composed of three or more offi- 
cers, to be convened at such places as Secretary of the 
Army prescribes, to receive evidence and make findings 
and recommendations whether an officer, required to 
show cause under section 3781 of this title, should be re- 
tained on active list of Regular Army. See section 1182 
of this title. 

Section 3783, acts Aug. 10, 1956, ch. 1041, 70A Stat. 218; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 387, provided 
for boards of review, composed of three or more offi- 
cers, to be convened by Secretary of the Army, at such 
places as he prescribes, to review records of cases of of- 
ficers recommended by boards of inquiry for removal 
from active list of Regular Army. 

Section 3784, acts Aug. 10, 1956, ch. 1041, 70A Stat. 219; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 387, author- 
ized Secretary of the Army to remove an officer from 
active list of Regular Army if his removal is rec- 
ommended by a board of review and provided that deci- 
sion of Secretary in such a case is final and conclusive. 
See section 1184 of this title. 

Section 3785, acts Aug. 10, 1956, ch. 1041, 70A Stat. 219; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 387, provided 
that each officer under consideration for removal from 
active list of Regular Army under this chapter be given 
written notification, at least 30 days prior to a board of 
inquiry hearing, that he is being required to show cause 
for retention on active list, be allowed reasonable time 
to prepare a defense, be allowed to appear in person and 
by counsel at proceedings before a board of inquiry, and 
be allowed full access to, and furnished copies of, 
records relevant to his case at all stages of proceeding. 
See section 1185 of this title. 

Section 3786, acts Aug. 10, 1956, ch. 1041, 70A Stat. 219; 
July 12, 1960, Pub. L. 86-616, §2(a), 74 Stat. 387, author- 
ized Secretary of the Army, at any time during pro- 
ceedings under this chapter and before removal of an 
officer from active list of Regular Army, to grant that 
officer's request for voluntary retirement, if he is 
otherwise qualified therefor, or for honorable discharge 
with severance benefits. See section 1186 of this title. 

Section 3787, added Pub. L. 86-616, §2(a), July 12, 1960, 
74 Stat. 388, provided that no officer serve on a board 
under this chapter unless he holds a regular or tem- 
porary grade above lieutenant colonel, and is senior in 
regular grade to, and outranks, any officer considered 
by board and that no person be a member of more than 
one board convened under this chapter for same officer. 
See section 1187 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 360— REPEALED] 

[§§3791 to 3797. Repealed. Pub. L. 96-513, title II, 
§213, Dec. 12, 1980, 94 Stat. 2885] 

Section 3791, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 388, authorized Secretary of the Army to con- 
vene at any time a board of general officers to review 
record of any commissioned officer on active list of 
Regular Army to determine whether he should be re- 
quired, because of moral dereliction, professional dere- 
liction, or because his retention is not clearly consist- 
ent with interests of national security, to show cause 
for his retention on active list. See section 1181(b) of 
this title. 

Section 3792, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 388, provided for boards of inquiry, composed of 
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three or more general officers, to be convened at such 
places as Secretary of the Army prescribes, to receive 
evidence and make findings and recommendations 
whether an officer, required to show cause under sec- 
tion 3791 of this title, should be retained on active list 
of Regular Army. See section 1182 of this title. 

Section 3793, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 389, provided for boards of review, composed of 
three or more general officers, to be convened by Sec- 
retary of the Army, at such places as he prescribes, to 
review records of cases of officers recommended by 
boards of inquiry for removal from active list of Regu- 
lar Army. 

Section 3794, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 389, authorized Secretary of the Army to re- 
move an officer from active list of Regular Army if his 
removal is recommended by a board of review and pro- 
vided that decision of Secretary in such a case is final 
and conclusive. See section 1184 of this title. 

Section 3795, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 389, provided that each officer under consider- 
ation for removal from active list of Regular Army 
under this chapter be given written notification, at 
least 30 days prior to a board of inquiry hearing, that 
he is being required to show cause for retention on ac- 
tive list, be allowed reasonable time to prepare a de- 
fense, be allowed to appear in person and by counsel at 
proceedings before board of inquiry, and be allowed full 
access to, and furnished copies of, records relevant to 
his case at all stages of proceedings, except records 
that Secretary determines be withheld in interests of 
national security, in which case, a summary, to extent 
national security permits, be furnished. See section 
1185 of this title. 

Section 3796, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 389, authorized Secretary of the Army, at any 
time during proceedings under this chapter and before 
removal of an officer from active list of Regular Army, 
to grant that officer's request for voluntary retire- 
ment, if he is otherwise qualified therefor, or for honor- 
able discharge with severance benefits. See section 1186 
of this title. 

Section 3797, added Pub. L. 86-616, §3(a), July 12, 1960, 
74 Stat. 390, provided that no officer serve on a board 
under this chapter unless he holds a regular or tem- 
porary grade above lieutenant colonel, and is senior in 
regular grade to, and outranks, any officer considered 
by that board and that no person be a member of more 
than one board convened under this chapter for same 
officer. See section 1187 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 361— REPEALED] 

[§§3811 to 3813. Repealed. Pub. L. 90-235, 
§ 3(a)(2), (b)(1), Jan. 2, 1968, 81 Stat. 757, 758] 

Section 3811, act Aug. 10, 1956, ch. 1041, 70A Stat. 220, 
provided for discharge of enlisted members of Army 
and limitations thereon, and for issuance of discharge 
certificates. See section 1169 of this title. 

Section 3812, act Aug. 1956, ch. 1041, 70A Stat. 220, pro- 
vided for the discharge of members of the Army en- 
listed during war or emergency. See section 1172 of this 
title. 

Section 3813, act Aug. 10, 1956, ch. 1041, 70A Stat. 220, 
provided for dependency discharges for enlisted mem- 
bers of the Army. 

[§3814. Repealed. Pub. L. 96-513, title II, §214, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 220, au- 
thorized Secretary of the Army to discharge a regular 
commissioned officer who has less than three years of 
continuous service as a commissioned officer therein, 



provided that such officer not be dismissed because of 
his marriage, unless marriage occurred within one year 
after date of his original appointment. See section 630 
of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§ 3814a. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(a)(2), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 93-558, §1, Dec. 30, 1974, 88 
Stat. 1793, related to discharge, during a reduction in 
force, of regular commissioned officers, second lieuten- 
ants, first lieutenants, and captains, and expired three 
years after its effective date, Dec. 30, 1974, in accord- 
ance with section 2 of Pub. L. 93-558. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§§3815, 3816. Repealed. Pub. L. 90-235, § 3(a)(2), 
(b)(1), Jan. 2, 1968, 81 Stat. 757, 758] 

Section 3815, act Aug. 10, 1956, ch. 1041, 70A Stat. 220, 
provided for resignation of regular enlisted members of 
Army enlisted on a career basis and limitations there- 
on. 

Section 3816, act Aug. 10, 1956, ch. 1041, 70A Stat. 221, 
provided for minority discharges for regular enlisted 
members of Army. See section 1170 of this title. 

[§3818. Repealed. Pub. L. 96-513, title II, §236, 
Dec. 12, 1980, 94 Stat. 2887] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 221; Oct. 
20, 1978, Pub. L. 95-485, title VIII, § 820(g), 92 Stat. 1627, 
authorized Secretary of the Army to terminate ap- 
pointment of a female commissioned officer of Regular 
Army, other than by dismissal, under regulations pre- 
scribed by President, or to terminate the appointment 
of a female warrant officer or enlistment of a female 
member of Regular Army by discharge from the Army. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§3819, 3820. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(2), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3819, added Pub. L. 85-861, §1(93)(A), Sept. 2, 
1958, 72 Stat. 1482; amended Pub. L. 98-525, title V, 
§ 528(b), Oct. 19, 1984, 98 Stat. 2526, related to discharge 
of Army Reserve officers for failure of promotion to 
first lieutenant. See section 14503 of this title. 

Section 3820, acts Aug. 10, 1956, ch. 1041, 70A Stat. 221; 
Sept. 2, 1958, Pub. L. 85-861, §1(93)(B), 72 Stat. 1482, re- 
lated to discharge and withdrawal of Federal recogni- 
tion of officers of Army National Guard of United 
States absent without leave. See section 14907 of this 
title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[CHAPTER 363— REPEALED] 

[§§3841, 3842. Repealed. Pub. L. 86-559, §1(22), 
June 30, 1960, 74 Stat. 271] 

Section 3841, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1483, related to separation or transfer to retired 
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reserve of reserve nurses and medical specialists at age 
50 if in a reserve grade below major. 

Section 3842, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1483, related to separation or transfer to Re- 
tired Reserve of Reserve nurses and medical specialists 
at age 55 if in a Reserve grade above captain. 

[§§3843 to 3846. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(3), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3843, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1483; amended Pub. L. 86-559, §1(23), June 30, 
1960, 74 Stat. 271; Pub. L. 99-145, title XIII, 
§1303(a)(20)(A), Nov. 8, 1985, 99 Stat. 739, related to 
transfer or discharge of reserve commissioned officers 
below grade of major general. See sections 14509 and 
14510 of this title. 

Section 3844, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1484; amended Pub. L. 86-559, §1(24), June 30, 
1960, 74 Stat. 271, related to transfer or discharge of cer- 
tain reserve major generals and brigadier generals who 
are 62 years old. See section 14511 of this title. 

Section 3845, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1484; amended Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to trans- 
fer or discharge of certain officers of Army National 
Guard of United States who are 64 years of age. See sec- 
tion 14512(a) of this title. 

Section 3846, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1484, related to transfer or discharge of reserve 
first lieutenants, captains, and majors not rec- 
ommended for promotion by two selection boards. See 
section 14501 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§3847. Repealed. Pub. L. 90-130, §1(12)(A), Nov. 
8, 1967, 81 Stat. 376] 

Section, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 72 
Stat. 1484; Pub. L. 86-559, §1(25), June 30, 1960, 74 Stat. 
272, provided for transfer to Retired Reserve or dis- 
charge from his reserve appointment, after July 1, 1960, 
of each officer in a reserve grade below lieutenant colo- 
nel with 25 years service assigned to Army Nurse Corps, 
Army Medical Specialist Corps, or Women's Army 
Corps who had not been recommended for promotion to 
reserve grade of lieutenant colonel or who has not re- 
mained on active duty since such a recommendation. 

[§3848. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(a)(3), Oct. 5, 1994, 108 Stat. 2963] 

Section 3848, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1485; amended Pub. L. 86-559, §1(26), June 30, 
1960, 74 Stat. 272; Pub. L. 90-130, §1(12)(B), Nov. 8, 1967, 
81 Stat. 376; Pub. L. 90-486, §9(1), Aug. 13, 1968, 82 Stat. 
760; Pub. L. 95^85, title VIII, § 820(h), Oct. 20, 1978, 92 
Stat. 1627; Pub. L. 96-513, title V, §512(8), Dec. 12, 1980, 
94 Stat. 2929; Pub. L. 99-145, title V, § 522(a)(1), title 
XIII, §1303(a)(20)(B), Nov. 8, 1985, 99 Stat. 631, 739; Pub. 
L. 100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 1988, 102 
Stat. 2059, related to transfer or discharge of reserve 
first lieutenants, captains, majors, and lieutenant colo- 
nels with 28 years of service. See section 14501 et seq. 
of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§3849. Repealed. Pub. L. 86-559, §1(27), June 30, 
1960, 74 Stat. 272] 

Section, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 72 
Stat. 1485, related to separation or transfer to retired 



reserve of officers in the reserve grade of lieutenant 
colonel assigned to the Women's Army Corps upon com- 
pletion of 28 years of service. 

[§§3850 to 3855. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(a)(3), Oct. 5, 1994, 108 Stat. 
2963] 

Section 3850, added Pub. L. 85-861, §1(94), Sept. 2, 1958. 
72 Stat. 1485; amended Pub. L. 104-106, div. A, title XV, 
§1501(c)(25), Feb. 10, 1996, 110 Stat. 499, related to trans- 
fer or discharge of excessive reserve commissioned offi- 
cers in active status with thirty or more years of serv- 
ice. See sections 14514 and 14704 of this title. 

Section 3851, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1486; amended Pub. L. 86-559, §1(28), June 30, 
1960, 74 Stat. 272; Pub. L. 90-486, §9(1), Aug. 13, 1968, 82 
Stat. 760; Pub. L. 96-513, title V, §512(8), Dec. 12, 1980, 94 
Stat. 2929; Pub. L. 98-525, title V, §513, Oct. 19, 1984, 98 
Stat. 2522; Pub. L. 99-145, title V, § 522(a)(2), title XIII, 
§1303(a)(20)(B), Nov. 8, 1985, 99 Stat. 631, 739; Pub. L. 

99- 661, div. A, title XIII, § 1342(g), Nov. 14, 1986, 100 Stat. 
3992; Pub. L. 100-456, div. A, title XII, § 1234(a)(1), Sept. 
29, 1988, 102 Stat. 2059, related to transfer or discharge 
of reserve colonels and brigadier generals with 30 years 
of service or five years in grade. See section 14508(a), (e) 
of this title. 

Section 3852, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1486; amended Pub. L. 86-559, §1(29), June 30, 
1960, 74 Stat. 272; Pub. L. 99-145, title V, §523, title XIII, 
§1303(a)(20)(B), Nov. 8, 1985, 99 Stat. 632, 739; Pub. L. 

100- 456, div. A, title XII, § 1234(a)(1), Sept. 29, 1988, 102 
Stat. 2059, related to transfer or discharge of reserve 
major generals with 35 years of service or five years in 
grade. See section 14508(b), (f) of this title. 

Section 3853, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1486; amended Pub. L. 86-559, §1(30), June 30, 
1960, 74 Stat. 273; Pub. L. 86-651, title I, §115, Sept. 7, 
1962, 76 Stat. 513; Pub. L. 96-513, title V, §512(9), Dec. 12, 
1980, 94 Stat. 2929; Pub. L. 98-94, title X, § 1016(a), Sept. 
24, 1983, 97 Stat. 668; Pub. L. 103-337, div. A, title XVI, 
§ 1635(a), Oct. 5, 1994, 108 Stat. 2968, related to computa- 
tion of years of service. See section 14706 of this title. 

Section 3854, added Pub. L. 85-861, §1(94), Sept. 2, 1958, 
72 Stat. 1486, authorized Secretary of the Army to pre- 
scribe regulations to carry out this chapter. 

Section 3855, added Pub. L. 86-559, §1(31), June 30, 
1960, 74 Stat. 273; amended Pub. L. 96-107, title IV, 
§ 403(a), Nov. 9, 1979, 93 Stat. 808; Pub. L. 96-513, title II, 
§ 215(a), Dec. 12, 1980, 94 Stat. 2885; Pub. L. 100-180, div. 
A, title VII, § 717(a), (d)(1)(A), Dec. 4, 1987, 101 Stat. 1113, 
1114; Pub. L. 101-189, div. A, title VII, §§ 710(a), 711(a), 
Nov. 29, 1989, 103 Stat. 1476, 1477, related to retention in 
active status of certain reserve officers. See section 
14703(a)(1), (b) of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[CHAPTER 365— REPEALED] 

[§§3881, 3882. Repealed. Pub. L. 85-155, title TV, 
§401(1), Aug. 21, 1957, 71 Stat. 390] 

Section 3881, act Aug. 10, 1956, ch. 1041, 70A Stat. 222, 
authorized Secretary of the Army to retire regular 
commissioned officers of Army Nurse Corps or Women's 
Medical Specialist Corps whose regular grade is below 
major. 

Section 3882, act Aug. 10, 1956, ch. 1041, 70A Stat. 222, 
authorized Secretary of the Army to retire regular 
commissioned officers of Army Nurse Corps or Women's 
Medical Specialist Corps whose regular grade is above 
captain. 

[§§3883 to 3886. Repealed. Pub. L. 96-513, title II, 
§216, Dec. 12, 1980, 94 Stat. 2886] 

Section 3883, acts Aug. 10, 1956, ch. 1041, 70A Stat. 222; 
Aug. 6, 1958, Pub. L. 85-600, §1(6), 72 Stat. 522; Nov. 2, 
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1966, Pub. L. 89-718, §3, 80 Stat. 1115; Oct. 30, 1978, Pub. 
L. 95-551, §2, 92 Stat. 2069, provided that, unless retired 
or separated at an earlier date, each commissioned offi- 
cer whose regular grade is below major general, other 
than a professor or the director of admissions of the 
United States Military Academy, be retired when he 
becomes 60 years of age, except as provided by section 
8301 of title 5. See section 1251 of this title. 

Section 3884, acts Aug. 10, 1956, ch. 1041, 70A Stat. 222; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided 
that, unless retired or separated at an earlier date, 
each commissioned officer whose regular grade is major 
general, and whose retirement under section 3923 of 
this title has been deferred under cl. (1) of that section, 
be retired when he becomes 60 years of age, except as 
provided by section 8301 of title 5. See section 1251 of 
this title. 

Section 3885, acts Aug. 10, 1956, ch. 1041, 70A Stat. 222; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided 
that, unless retired or separated at an earlier date or 
unless retained under section 3923(2) of this title, each 
commissioned officer whose regular grade is major gen- 
eral be retired when he becomes 62 years of age, except 
as provided by section 8301 of title 5. See section 1251 of 
this title. 

Section 3886, acts Aug. 10, 1956, ch. 1041, 70A Stat. 222; 
Aug. 6, 1958, Pub. L. 85-600, §1(7), 72 Stat. 522; Nov. 2, 
1966, Pub. L. 89-718, §3, 80 Stat. 1115; Oct. 30, 1978, Pub. 
L. 95-551, §2, 92 Stat. 2069, provided that, unless retired 
or separated at an earlier date, each commissioned offi- 
cer whose regular grade is major general, and whose re- 
tirement under section 3923 of this title has been de- 
ferred under cl. (2) of that section, and each permanent 
professor and the director of admissions of the United 
States Military Academy, be retired when he becomes 
64 years of age, except as provided by section 8301 of 
title 5. See section 1251 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3887. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 223, re- 
lated to computation of years of service of commis- 
sioned officers of Army Nurse Corps or Women's Medi- 
cal Specialist Corps for purposes of retirement under 
former sections 3881 or 3882 of this title, or retirement 
pay under section 3991 of this title. 

[§§3888, 3889. Repealed. Pub. L. 96-513, title II, 
§216, Dec. 12, 1980, 94 Stat. 2886] 

Section 3888, acts Aug. 10, 1956, ch. 1041, 70A Stat. 223; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(18), 71 Stat. 379; 
May 20, 1958, Pub. L. 85-422, § 11(a)(3), 72 Stat. 131; Sept. 
2, 1958, Pub. L. 85-861, §1(96), 72 Stat. 1487, related to 
computation of service for determining retired pay of a 
commissioned officer of Regular Army retired under 
section 3883, 3884, 3885, or 3886 of this title. See section 
1405 of this title. 

Section 3889, act Aug. 10, 1956, ch. 1041, 70A Stat. 224, 
provided that a member of Army retired under this 
chapter be entitled to retired pay computed under 
chapter 371 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 367— RETIREMENT FOR LENGTH 
OF SERVICE 

Sec. 

3911. Twenty years or more: regular or reserve 
commissioned officers. 



Sec. 

[3912, 3913. Repealed.] 

3914. Twenty to thirty years: enlisted members. 
[3915, 3916. Repealed.] 

3917. Thirty years or more: regular enlisted mem- 

bers. 

3918. Thirty years or more: regular commissioned 

officers. 
[3919. Repealed.] 

3920. More than thirty years: permanent professors 

and the Director of Admissions of the 
United States Military Academy. 

3921. Mandatory retirement: Superintendent of the 

United States Military Academy; waiver 
authority. 
[3922, 3923. Repealed.] 

3924. Forty years or more: Army officers. 

3925. Computation of years of service: voluntary 

retirement; enlisted members. 

3926. Computation of years of service: voluntary 

retirement; regular and reserve commis- 
sioned officers. 
[3927, 3928. Repealed.] 

3929. Computation of retired pay: law applicable. 
Amendments 

2004— Pub. L. 108-375, div. A, title V, § 541(c)(1)(B), Oct. 
28, 2004, 118 Stat. 1904, inserted "; waiver authority" 
after "Academy" in item 3921. 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(A), Oct. 
5, 1999, 113 Stat. 603, added item 3921. 

1996— Pub. L. 104-106, div. A, title V, § 509(a)(2), Feb. 
10, 1996, 110 Stat. 298, substituted "permanent profes- 
sors and the Director of Admissions of the United 
States Military Academy" for "permanent professors 
of United States Military Academy" in item 3920. 

1981— Pub. L. 97-22, § 10(b)(5), July 10, 1981, 95 Stat. 137, 
struck out item 3922 "Thirty years or five years in 
grade: regular brigadier generals". 

1980— Pub. L. 96-513, title V, §502(16), Dec. 12, 1980, 94 
Stat. 2910, struck out item 3913 "Twenty years or more: 
deferred officers not recommended for promotion", 
item 3916 "Twenty-eight years: promotion-list lieuten- 
ant colonels", item 3919 "Thirty years or more: regular 
commissioned officers; excessive number", item 3921 
"Thirty years or five years in grade: promotion-list 
colonels", item 3923 "Thirty-five years or five years in 
grade: regular major generals", and item 3927 "Com- 
putation of years of service: mandatory retirement; 
regular commissioned officers". 

Pub. L. 96-343, § 9(a)(3), Sept. 8, 1980, 94 Stat. 1128, 
struck out "regular" before "enlisted members" in 
items 3914 and 3925. 

1967— Pub. L. 90-130, §1(13), Nov. 8, 1967, 81 Stat. 376, 
struck out item 3915 "Twenty-five years: regular ma- 
jors; Women's Army Corps, Army Nurse Corps and 
Army Medical Specialist Corps". 

1957— Pub. L. 85-155, title I, §101(20), title IV, §401(3), 
Aug. 21, 1957, 71 Stat. 380, 390, included the Army Nurse 
Corps and the Army Medical Specialist Corps within 
item 3915, and struck out item 3912 "Twenty years or 
more: regular commissioned officers; Army Nurse 
Corps and Women's Medical Specialist Corps" and item 
3928 "Computation of years of service: voluntary retire- 
ment; regular commissioned officers; Army Nurse 
Corps and Women's Medical Specialist Corps". 

§3911. Twenty years or more: regular or reserve 
commissioned officers 

(a) The Secretary of the Army may, upon the 
officer's request, retire a regular or reserve com- 
missioned officer of the Army who has at least 
20 years of service computed under section 3926 
of this title, at least 10 years of which have been 
active service as a commissioned officer. 

(b) (1) The Secretary of Defense may authorize 
the Secretary of the Army, during the period 
specified in paragraph (2), to reduce the require- 
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ment under subsection (a) for at least 10 years of 
active service as a commissioned officer to a pe- 
riod (determined by the Secretary of the Army) 
of not less than eight years. 

(2) The period specified in this paragraph is 
the period beginning on the date of the enact- 
ment of the Ike Skelton National Defense Au- 
thorization Act for Fiscal Year 2011 and ending 
on September 30, 2013. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 224; Pub. L. 
101-510, div. A, title V, § 523(a), Nov. 5, 1990, 104 
Stat. 1562; Pub. L. 103-160, div. A, title V, § 561(c), 
Nov. 30, 1993, 107 Stat. 1667; Pub. L. 105-261, div. 
A, title V, § 561(e), Oct. 17, 1998, 112 Stat. 2025; 
Pub. L. 106-398, §1 [[div. A], title V, § 571(e)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 109-163, 
div. A, title V, § 502(a), Jan. 6, 2006, 119 Stat. 3225; 
Pub. L. 109-364, div. A, title X, §1071(a)(27), Oct. 
17, 2006, 120 Stat. 2399; Pub. L. 111-383, div. A, 
title V, § 506(a), Jan. 7, 2011, 124 Stat. 4210.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3911 


10:943a. 

10:971b (1st 100 words). 


July 31, 1935, ch. 422, §5 
(1st 101 words); re- 
stated June 13, 1940. ch. 
344, §3 (1st 45 words), 54 
Stat. 380; June 29. 1948, 
ch. 708. §202 (1st 105 
words), 62 Stat. 1084; 
July 16, 1953, ch. 203, 67 
Stat. 175. 





The words "a regular or reserve commissioned officer 
of the Army" are substituted for the words "any officer 
on the active list of the Regular Army * * * or any offi- 
cer of the reserve components of the Army of the 
United States". The words "Philippine Scouts" are 
omitted as obsolete. The words "has at least 20" are 
substituted for the words "shall have completed not 
less than twenty". The words "upon the officer's re- 
quest" are substituted for the words "upon his own ap- 
plication". The words "service computed under section 
3926 of this title" are substituted for the words "active 
Federal service in the armed forces of the United 
States", since that revised section makes explicit the 
service covered. 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (b)(2), is the date of enactment of 
Pub. L. 111-383, which was approved Jan. 7, 2011. 

Amendments 

2011— Subsec. (b)(2). Pub. L. 111-383 substituted "the 
date of the enactment of the Ike Skelton National De- 
fense Authorization Act for Fiscal Year 2011 and ending 
on September 30, 2013" for "January 6, 2006, and ending 
on December 31, 2008". 

2006— Subsec. (b). Pub. L. 109-364 struck out second 
comma after "paragraph (2)" in par. (1) and substituted 
"January 6, 2006," for "the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
2006" in par. (2). 

Pub. Li. 109-163 designated existing provisions as par. 
(1), substituted "during the period specified in para- 
graph (2)," for "during the period beginning on October 
1, 1990, and ending on December 31, 2001", and added 
par. (2). 

2000— Subsec. (b). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001". 

1998 — Subsec. (b). Pub. L. 105-261 substituted "during 
the period beginning on October 1, 1990, and ending on 
September 30, 2001" for "during the nine-year period be- 
ginning on October 1, 1990." 

1993— Subsec. (b). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 



1990 — Pub. L. 101-510 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the 
Army, during the period beginning Oct. 23, 1992, and 
ending Oct. 1, 1995, to apply this section to a regular or 
reserve commissioned officer with at least 15 but less 
than 20 years of service by substituting "at least 15 
years" for "at least 20 years" in subsec. (a) of this sec- 
tion, see section 4403 of Pub. L. 102-484, set out as a 
note under section 1293 of this title. 

[§3912. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 225, per- 
mitted the Secretary of the Army, upon the officer's re- 
quest, to retire a commissioned officer of the Regular 
Army in the Army Nurse Corps or Women's Medical 
Specialist Corps who has at least 20 years of service 
computed under former section 3928 of this title. 

[§3913. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 225; July 
12, 1960, Pub. L. 86-616, §4, 74 Stat. 390; Nov. 2, 1966, Pub. 
L. 89-718, §3, 80 Stat. 1115, provided for retirement of de- 
ferred officers not recommended for promotion after 
twenty years or more of service, except as provided in 
section 8301 of title 5. See section 627 et seq. of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§3914. Twenty to thirty years: enlisted members 

Under regulations to be prescribed by the Sec- 
retary of the Army, an enlisted member of the 
Army who has at least 20, but less than 30, years 
of service computed under section 3925 of this 
title may, upon his request, be retired. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 225; Pub. L. 
85-861, §33(a)(25), Sept. 2, 1958, 72 Stat. 1565; Pub. 
L. 96-343, § 9(a)(1), Sept. 8, 1980, 94 Stat. 1128; Pub. 
L. 103-337, div. A, title V, § 515(a), Oct. 5, 1994, 108 
Stat. 2753.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3914 


10:948 (1st sentence). 
10:948a. 


Oct. 6, 1945, ch. 393. §4 
(1st sentence); restated 
Aug. 10, 1946, ch. 952, 
§6(a) (1st sentence). 60 
Stat. 996. 

Aug. 10, 1946, ch. 952, §7. 
60 Stat. 996. 





The words "now or hereafter", in 10:948a, are omitted 
as surplusage. The words "computed under section 3925 
of this title" are substituted for the words "active Fed- 
eral service", in 10:948, and "active Federal military 
service", in 10:948a, since that revised section makes 
explicit the service covered. The words "be retired" are 
substituted for the words "will be placed on the retired 
list of", in 10:948. The words "completed a minimum", 
in 10:948; and "the period of", "be subject to", "periods 
of", and "now or after August 10, 1946", in 10:948a; are 
omitted as surplusage. 

1958 Act 

The change makes clear that the Secretary of the 
Army is required to prescribe regulations in this case, 
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and conforms this section to section 8914, its Air Force 
counterpart. 

Amendments 

1994 — Pub. L. 103-337 struck out at end "A regular en- 
listed member then becomes a member of the Army Re- 
serve. A member retired under this section shall per- 
form such active duty as may be prescribed by law 
until his service computed under section 3925 of this 
title, plus his inactive service as a member of the Army 
Reserve, equals 30 years." 

1980— Pub. L. 96-343 struck out "regular" before "en- 
listed members" in section catchline and substituted in 
section "an enlisted member" for "a regular enlisted 
member", "A regular enlisted member" for "He", and 
"Army Reserve. A member retired under this section" 
for "Army Reserve, and". 

1958 — Pub. L. 85-861 substituted "regulations to be 
prescribed" for "regulations prescribed". 

Effective Date of 1980 Amendment 

Section 9(c) of Pub. L. 96-343 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 3925, 8914, and 8925 of this title] shall 
apply with respect to retired pay payable for months 
beginning after the date of the enactment of this Act 
[Sept. 8, 1980]." 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the 
Army, during the period beginning Oct. 23, 1992, and 
ending Oct. 1, 1995, to apply this section to an enlisted 
member with at least 15 but less than 20 years of serv- 
ice by substituting "at least 15" for "at least 20", see 
section 4403 of Pub. L. 102-484, set out as a note under 
section 1293 of this title. 

Double Credits for Foreign Service by Enlisted 
Men 

Acts May 26, 1900, ch. 586, 31 Stat. 209; Mar. 2, 1903, ch. 
975, 32 Stat. 933; Apr. 23, 1904, ch. 1485, 33 Stat. 264; Aug. 
24, 1912, ch. 391, §1, 37 Stat. 575; May 17, 1932, ch. 190, 47 
Stat. 158, provided that: "In computing length of serv- 
ice for retirement, credit shall be given soldiers for 
double the time of their actual service in China, Puerto 
Rico, Cuba, the Philippine Islands, the Island of Guam, 
Alaska, and Panama, but double credit shall not be 
given for service rendered subsequent to April 23, 1904, 
in Puerto Rico or the Territory of Hawaii, nor shall 
credit for double time for foreign service be given to 
those who enlisted after August 24, 1912: Provided, That 
nothing herein shall be so construed as to forfeit credit 
for double time accrued prior to August 24, 1912." 

[§3915. Repealed. Pub. L. 90-130, §1(13), Nov. 8, 
1967, 81 Stat. 376] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 225; 
Aug. 21, 1967, Pub. L. 85-155, title I, §101(19), 71 Stat. 379; 
Sept. 30, 1966, Pub. L. 89-609, §1(5), 80 Stat. 852; Nov. 2, 
1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided for retire- 
ment after 25 years' service of regular majors in Wom- 
en's Army Corps, Army Nurse Corps, and Army Medical 
Specialist Corps. 

[§3916. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 226; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(21), 71 Stat. 380; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115; Oct. 20, 
1978, Pub. L. 95-485, title VIII, §820(i), 92 Stat. 1628, pro- 
vided for retirement of a promotion-list lieutenant 
colonel, except as provided by section 8301 of title 5, on 



30th day after he completes 28 years of service, with au- 
thority for Secretary of the Army to defer retirement 
in certain cases. See section 633 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§3917. Thirty years or more: regular enlisted 
members 

A regular enlisted member of the Army who 
has at least 30 years of service computed under 
section 3925 of this title shall be retired upon his 
request. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 226.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3917 


10:947 (less proviso). 
10:947a (less last 11 
words). 


Mar. 2, 1907, ch. 2515, §1 
(1st 35 words). 34 Stat. 
1217. 

Feb. 14. 1885, ch. 67 (less 
43d through 53d words); 
restated Sept. 30, 1890, 
ch. 1125 (less 43d 
through 53d words). 26 
Stat. 504. 





The word "regular" is inserted to conform to an opin- 
ion of the Judge Advocate General of the Army (JAGA, 
1953/2301, 23 Mar. 1953). The words "upon his request" 
are substituted for the words "upon making application 
to the President", in 10:947, and "by application to the 
President", in 10:947a. The words "either as a private or 
noncommissioned officer, or both", in 10:947a, are omit- 
ted as surplusage. The words "shall be retired" are sub- 
stituted for the words "be placed upon the retired list", 
in 10:947, and "be placed on the retired list heretofore 
created", in 10:947a. The words "computed under sec- 
tion 3925 of this title" are inserted for clarity. The 21 
words before the proviso and the proviso of the Act of 
February 14, 1885, as restated, are not contained in 
10:947a. They are also omitted from the revised section, 
since the proviso is executed and the 21 words before 
the proviso are omitted as covered by formula E of sec- 
tion 3991 of this title. 

§ 3918. Thirty years or more: regular commis- 
sioned officers 

A regular commissioned officer of the Army 
who has at least 30 years of service computed 
under section 3926 of this title may be retired 
upon his request, in the discretion of the Presi- 
dent. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 226.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3918 


10:943. 


R.S. 1243; Dec. 16, 1930, 






ch. 14. §1 (as applicable 






to R.S. 1243), 46 Stat. 






1028. 



The word "commissioned" is inserted, since the re- 
tirement of warrant officers for length of service is cov- 
ered by section 1293 of this title. The word "regular" is 
inserted, since 10:943 is applicable historically only to 
officers of the Regular Army. The words "and placed on 
the retired list" are omitted as surplusage. The words 
"computed under section 3926 of this title" are inserted 
for clarity. 

Delegation of Functions 

Functions of the President under this section to ap- 
prove the request of a regular commissioned officer of 
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the Army to retire after at least 30 years of service del- 
egated to the Secretary of Defense to perform, without 
approval, ratification, or other action of the President, 
and with authority for the Secretary to redelegate, see 
Ex. Ord. No. 12396, §§ 1(f), 3, Dec. 9, 1982, 47 F.R. 55897, 
55898, set out as a note under section 301 of Title 3, The 
President. 

[§3919. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 226, au- 
thorized Secretary of the Army, when he determined 
that there were too many commissioned officers on ac- 
tive list of Regular Army in any grade who have at 
least 30 years of service, to convene a board of at least 
five general officers of Regular Army to make recom- 
mendations for retirement and to retire any officer so 
recommended. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3920. More than thirty years: permanent profes- 
sors and the Director of Admissions of the 
United States Military Academy 

(a) The Secretary of the Army may retire an 
officer specified in subsection (b) who has more 
than 30 years of service as a commissioned offi- 
cer. 

(b) Subsection (a) applies in the case of the fol- 
lowing officers: 

(1) Any permanent professor of the United 
States Military Academy. 

(2) The Director of Admissions of the United 
States Military Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 226; Pub. L. 
104-106, div. A, title V, § 509(a)(1), Feb. 10, 1996, 
110 Stat. 297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3920 


10:1079a(c) (proviso). 


Aug. 7. 1947, ch. 512, 






§520(o) (proviso). 61 






Stat. 912. 



The word "retire" is substituted for the words "direct 
the retirement of". The words "as a commissioned offi- 
cer" are substituted for the word "commissioned". 



Amendments 

1996 — Pub. L. 104-106 substituted "permanent profes- 
sors and the Director of Admissions of the United 
States Military Academy" for "permanent professors 
of United States Military Academy" in section catch- 
line and amended text generally. Prior to amendment, 
text read as follows: "The Secretary of the Army may 
retire any permanent professor of the United States 
Military Academy who has more than 30 years of serv- 
ice as a commissioned officer." 

§3921. Mandatory retirement: Superintendent of 
the United States Military Academy; waiver 
authority 

(a) Mandatory Retirement. — Upon the termi- 
nation of the detail of an officer to the position 
of Superintendent of the United States Military 
Academy, the Secretary of the Army shall retire 
the officer under any provision of this chapter 
under which that officer is eligible to retire. 

(b) Waiver Authority. — The Secretary of De- 
fense may waive the requirement in subsection 



(a) for good cause. In each case in which such a 
waiver is granted for an officer, the Secretary 
shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representa- 
tives a written notification of the waiver, with 
a statement of the reasons supporting the deci- 
sion that the officer not retire, and a written no- 
tification of the intent of the President to nomi- 
nate the officer for reassignment. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(1)(A), Oct. 5, 1999, 113 Stat. 602; amended 
Pub. L. 108-375, div. A, title V, § 541(a)(1), 
(c)(1)(A), Oct. 28, 2004, 118 Stat. 1902, 1903.) 

Prior Provisions 

A prior section 3921, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 226; Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, 
provided for retirement of a promotion-list colonel, ex- 
cept as provided by section 8301 of title 5, on the 30th 
day after he completes 30 years of service or the 5th an- 
niversary of the date of his appointment in that regular 
grade, whichever is later, with authority for the Sec- 
retary of the Army to defer retirement in certain cases, 
prior to repeal by Pub. L. 96-513. title II, § 217(a), title 
VII, §701, Dec. 12, 1980, 94 Stat. 2886, 2955, effective Sept. 
15, 1981. See section 634 of this title. 

Amendments 

2004 — Pub. L. 108-375 inserted "; waiver authority" at 
end of section catchline, designated existing provisions 
as subsec. (a), inserted heading, and added subsec. (b). 

Application of Section to Superintendents Serving 
on October 5, 1999 

Pub. L. 106-65, div. A, title V, § 532(a)(5), Oct. 5, 1999, 
113 Stat. 604, provided that: "The amendments made by 
this subsection [enacting this section and sections 
4333a, 6371, 6951a, 8921, and 9333a of this title] shall not 
apply to an officer serving on the date of the enactment 
of this Act [Oct. 5, 1999] in the position of Superintend- 
ent of the United States Military Academy, Super- 
intendent of the United States Naval Academy, or Su- 
perintendent of the United States Air Force Academy 
for so long as that officer continues on and after that 
date to serve in that position without a break in serv- 
ice." 

[§§3922, 3923. Repealed. Pub. L. 96-513, title II, 
§ 217(a), Dec. 12, 1980, 94 Stat. 2886] 

Section 3922, acts Aug. 10, 1956, ch. 1041, 70A Stat. 227; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided for 
retirement of a regular grade brigadier general, other 
than a professor of the United States Military Acad- 
emy, except as provided by section 8301 of title 5, on the 
30th day after he completes 30 years of service or the 
5th anniversary of the date of his appointment in that 
regular grade, whichever is later, with authority for 
the Secretary of the Army to defer retirement in cer- 
tain cases. See section 635 of this title. 

Section 3923, acts Aug. 10, 1956, ch. 1041, 70A Stat. 227; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided for 
retirement of a regular grade major general, except as 
provided by section 8301 of title 5, on the 30th day after 
he completes 35 years of service or the 5th anniversary 
of his appointment in that regular grade, whichever is 
later, with authority for the Secretary of the Army to 
defer retirement in certain cases. See section 636 of this 
title. 

Effective Date op Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 3924. Forty years or more: Army officers 

(a) Except as provided in section 1186 of this 
title, a commissioned officer of the Army who 
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has at least 40 years of service computed under 
section 3926 of this title shall be retired upon his 
request. 

(b) Any warrant officer of the Army who has 
at least 40 years of service computed under sec- 
tion 3926(a) of this title shall be retired upon his 
request. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 227; Pub. L. 
96-513, title V, §502(17), Dec. 12, 1980, 94 Stat. 
2910.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3924(a) 
3924(b) 


10:942 (as applicable to 
commissioned offi- 
cers). 

10:942 (less applicability 
to commissioned offi- 
cers). 


June 30, 1882, ch. 254 (last 
21 words of 3d proviso 
under "Pay Depart- 
ment"), 22 Stat. 118. 



In subsection (a), the words "except as provided in 
section 3786 of this title" are inserted, since, under that 
revised section, when board proceedings are pending 
against a commissioned officer, his right to retire 
under this revised section, which is otherwise absolute, 
is discretionary with the Secretary under that revised 
section. 

In subsections (a) and (b), the words "or volunteer 
service, or both" are omitted as obsolete in accordance 
with an opinion of the Attorney General, 22 Ops. Atty. 
Gen. 199, August 30, 1898, holding that such words refer 
to volunteer service in the Civil War. The words "upon 
his request" are substituted for the words "if he make 
application therefor to the President". 

In subsection (b), the applicability of 10:942 to war- 
rant officers is based on an opinion of the Judge Advo- 
cate General of the Army (JAGA 1950/6951, 4 Jan. 1951), 
which holds that 10:594 (less provisos) makes 10:942 ap- 
plicable to warrant officers. 

Amendments 

1980— Subsec. (a). Pub. L. 96-513 substituted "1186" for 
"3786". 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513, effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 



§3925. Computation of years of service: vol- 
untary retirement; enlisted members 

(a) For the purpose of determining whether an 
enlisted member of the Army may be retired 
under section 3914 or 3917 of this title, his years 
of service are computed by adding all active 
service in the armed forces and service com- 
puted under section 3683 1 of this title. 

(b) Time required to be made up under section 
972(a) of this title may not be counted in deter- 
mining years of service under subsection (a). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 228; Pub. L. 
85-861, §1(97), Sept. 2, 1958, 72 Stat. 1488; Pub. L. 
96-343, § 9(a)(2), Sept. 8, 1980, 94 Stat. 1128; Pub. L. 
99-348, title II, § 202(c), July 1, 1986, 100 Stat. 695; 
Pub. L. 103-337, div. A, title VI, § 635(a)(1), Oct. 5, 
1994, 108 Stat. 2788; Pub. L. 104-106, div. A, title 
V, § 561(d)(2)(A), Feb. 10, 1996, 110 Stat. 322.) 



iSee References in Text note below. 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3925(a) 


10:947 (proviso). 


Mar. 2, 1907, ch. 2515, §1 




10:958. 


(proviso), 34 Stat. 1218. 


3925(b) 


[No source]. 


Aug. 10, 1946, ch. 952, 






§6(b), 60 Stat. 996. 



In subsection (a), the words "active service" are sub- 
stituted for the word "service", in 10:947, and "active 
Federal service performed", in 10:958, for uniformity. 
The words "service computed under section 3683 of this 
title" are inserted, since a person entitled to count 
service under that revised section might cease to be a 
nurse or woman medical specialist and thereafter be- 
come entitled to retire under one of the revised sec- 
tions referred to in subsection (a) of this revised sec- 
tion. 

Subsection (b) is inserted because of section 3638 of 
this title and in accordance with long-standing inter- 
pretation of the effect of 10:629 upon the computation of 
years of service for retirement. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3925 


[No source]. 


[No source]. 





The amendment reflects the repeal of section 3638 of 
this title and the enactment of a similar provision in 
section 972 of this title. 



References in Text 

Section 3683 of this title, referred to in subsec. (a), 
was repealed (subject to a savings clause) by Pub. L. 
99-145, title XIII, § 1301(b)(1)(A), (C), Nov. 8, 1985, 99 Stat. 
735. 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "section 
972(a)" for "section 972". 

1994— Subsec. (a). Pub. L. 103-337, § 635(a)(1)(A), struck 
out "and of computing his retired pay under section 
3991 of this title," after "3917 of this title,". 

Subsec. (c). Pub. L. 103-337, § 635(a)(1)(B), struck out 
subsec. (c) which read as follows: "In determining a 
member's years of service under subsection (a) for the 
purpose of computing the member's retired pay under 
section 3991 of this title — 

"(1) each full month of service that is in addition to 

the number of full years of service creditable to the 

member shall be credited as Via of a year; and 

"(2) any remaining fractional part of a year shall be 

disregarded." 

1986— Subsec. (c). Pub. L. 99-348 added subsec. (c). 

1980— Pub. L. 96-343, §9(a)(2)(A), struck out "regular" 
before "enlisted members" in section catchline. 

Subsec. (a). Pub. L. 96-343, §9(a)(2)(B), substituted "an 
enlisted" for "a regular enlisted". 

1958 — Subsec. (b). Pub. L. 85-861 substituted "section 
972 of this title" for "section 3638 of this title". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective Feb. 10, 1996, 
and applicable to any period of time covered by section 
972 of this title that occurs after that date, see section 
561(e) of Pub. L. 104-106, set out as a note under section 
972 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
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after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-343 effective with respect 
to retired pay payable for months beginning- after Sept. 
8, 1980, see section 9(c) of Pub. L. 96-343, set out as a 
note under section 3914 of this title. 

§3926. Computation of years of service: vol- 
untary retirement; regular and reserve com- 
missioned officers 

(a) For the purpose of determining whether an 
officer of the Army may be retired under section 
3911, 3918, or 3924 of this title, his years of serv- 
ice are computed by adding — 

(1) all active service performed as a member 
of the Army or the Air Force; 

(2) all service in the Navy or Marine Corps 
that may be included in determining the eligi- 
bility of an officer of the Navy or Marine 
Corps for retirement; 

(3) all service computed under section 3683 1 
of this title; and 

(4) if an officer of the Regular Army, all ac- 
tive service performed as an officer of the 
Philippine Constabulary. 

(b) For the purpose of determining whether a 
commissioned officer of the Regular Army in 
the Medical Corps may be retired under section 
3911, 3918, or 3924 of this title, his years of serv- 
ice are computed by adding to his service under 
subsection (a) all service performed as a con- 
tract surgeon, acting assistant surgeon, or con- 
tract physician, under a contract to serve full 
time and to take and change station as ordered. 

(c) For the purpose of determining whether a 
commissioned officer of the Regular Army in 
the Dental Corps may be retired under section 
3911, 3918, or 3924 of this title, his years of serv- 
ice are computed by adding to his service under 
subsection (a) all service as a contract dental 
surgeon or acting dental surgeon. 

(d) For the purpose of determining whether a 
commissioned officer of the Army Nurse Corps 
or the Army Medical Specialist Corps may be re- 
tired under section 3911 of this title, all service 
computed under section 3683 1 of this title shall 
be treated as if it were service as a commis- 
sioned officer. 

(e) Section 972(b) of this title excludes from 
computation of an officer's years of service for 
purposes of this section any time identified with 
respect to that officer under that section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 228; Pub. L. 
86-197, §1(5), Aug. 25, 1959, 73 Stat. 426; Pub. L. 
104-106, div. A, title V, § 561(d)(2)(B), Feb. 10, 1996, 
110 Stat. 322.) 



Historical and Revision Notes 



Revised 
section 



3926(a) . 



3926(b) . 
3926(c) . 



Source (U.S. Code) 



10:951 (less applicability 

to 10:166g(a)). 
10:951a. 

10:951b (less applicability 

to 10:166g(a)). 
[Uncodified: June 18, 

1878, ch. 263, §7 (less 

applicability to 

10:166g(a)), 20 Stat. 

150]. 

10:953a (1st sentence). 
10:953a (less 1st sen- 
tence). 



Source (Statutes at Large) 



June 3, 1916, ch. 134, 
§127a (6th par., less 1st 
13 words, and less ap- 
plicability to § 108(a) of 
the Act of Apr. 16, 1949, 
ch. 38. as amended): 
added June 4, 1920. ch. 
227, subch. I, §51 (6th 
par., less 1st 13 words, 
and less applicability 
to § 108(a) of the Act of 
Apr. 16, 1949, ch. 38, as 
amended), 41 Stat. 785. 

May 23, 1928, ch. 716, 45 
Stat. 720. 

June 15. 1935, ch. 257 (less 
applicability to § 108(a) 
of the Act of Apr. 16, 
1949, ch. 38, as amend- 
ed), 49 Stat. 377. 

June 18, 1878, ch. 263, §7 
(less applicability to 
§ 108(a) of the Act of 
Apr. 16, 1949, ch. 38, as 
amended), 20 Stat. 150. 

May 29, 1928. ch. 902, 45 
Stat. 996: Jan. 29, 1938. 
ch. 12. §2. 52 Stat. 8. 



iSee References in Text note below. 



Subsection (a) consolidates the various service com- 
putation provisions applicable to voluntary retirement 
of commissioned officers. Clause (1) is substituted for 
10:951. Clause (2) is substituted for 10:951b. The words 
"pay period and", in 10:951a, are omitted as superseded 
by section 202 of the Career Compensation Act of 1949, 
63 Stat. 807 (37 U.S.C. 233). The words "longevity pay 
and", in section 7 of the act of June 18, 1878, ch. 263, 20 
Stat. 150, are omitted for the same reason. The last sen- 
tence of section 7 of that act is omitted, since the dis- 
tinction between limited and unlimited retired lists 
was abolished by section 201 of the act of June 29, 1948, 
ch. 708, 62 Stat. 1084. Clause (3) is inserted, since a per- 
son entitled to count service under section 3683 of this 
title might cease to be a nurse or woman medical spe- 
cialist and thereafter become entitled to retire under 
one of the revised sections referred to in subsection (a) 
of this revised section. 

In subsection (b), the words "as a member of the Med- 
ical Reserve Corps", in 10:953a, are omitted as covered 
by subsection (a)(1). The words "are computed by add- 
ing to his service under subsection (a)" are substituted 
for the words "shall be credited to the same extent as 
service under a Regular Army commission". 

Subsection (c) is substituted for 10:953a (less 1st sen- 
tence). 

References in Text 

Section 3683 of this title, referred to in subsecs. (a)(3) 
and (d), was repealed (subject to a savings clause) by 
Pub. L. 99-145, title XIII, § 1301(b)(1)(A), (C), Nov. 8, 1985, 
99 Stat. 735. 

Amendments 

1996— Subsec. (e). Pub. L. 104-106 added subsec. (e). 
1959— Subsec. (d). Pub. L. 86-197 added subsec. (d). 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective Feb. 10, 1996, 
and applicable to any period of time covered by section 
972 of this title that occurs after that date, see section 
561(e) of Pub. L. 104-106, set out as a note under section 
972 of this title. 

[§3927. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 228; 
Aug. 21, 1957, Pub. L. 85-155, title I, §101(22), 71 Stat. 380; 
May 20, 1958, Pub. L. 85-422, § 11(a)(4), 72 Stat. 131; Sept. 
2, 1958, Pub. L. 85-861, §1(98), 72 Stat. 1488, related to 
computation of years of service for determining wheth- 
er a regular commissioned officer should be retired 
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under section 3913, 3915, 3916, 3919, 3921, 3922, or 3923 of 
this title and for determining the retired pay of officers 
of the Regular Army retired under section 3913, 3915, 
3916, 3919, 3921, 3922, or 3923 of this title. See section 1405 
of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§3928. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 229, re- 
lated to computation of years of service of commis- 
sioned officers of the Army Nurse Corps or Women's 
Medical Specialist Corps for the purposes of retirement 
under former section 3912 of this title, or retirement 
pay under section 3991 of this title. 

§3929. Computation of retired pay: law applica- 
ble 

A member of trie Army retired under this 
chapter is entitled to retired pay computed 
under chapter 371 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 230.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3929 


[No source]. 


[No source]. 





The revised section is based on the various retire- 
ment provisions in this chapter and is inserted to make 
explicit the entitlement to retired pay upon retire- 
ment. 



CHAPTER 369— RETIRED GRADE 

Sec. 

3961. General rule. 

3962. Higher grade for service in special positions. 

3963. Highest grade held satisfactorily: Reserve en- 

listed members reduced in grade not as a re- 
sult of the member's misconduct. 

3964. Higher grade after 30 years of service: war- 

rant officers and enlisted members. 

3965. Restoration to former grade: retired warrant 

officers and enlisted members. 

3966. Retired lists. 

Amendments 

1996— Pub. L. 104-201, div. A, title V, § 532(a)(2), Sept. 
23, 1996, 110 Stat. 2518, added item 3963. 

1988— Pub. L. 100-456, div. A, title XII, § 1233(i)(l)(B), 
Sept. 29, 1988, 102 Stat. 2058, substituted "retired" for 
"regular" in item 3965. 

1987— Pub. L. 100-180, div. A, title V, § 512(e)(1), Dec. 4, 
1987, 101 Stat. 1091, substituted "warrant officers and 
enlisted members" for "Army warrant officers; regular 
enlisted members" in item 3964. 

1985— Pub. L. 99-145, title XIII, § 1301(b)(2)(B), Nov. 8, 
1985, 99 Stat. 735, struck out item 3963 "Higher grade for 
service during certain periods: regular and reserve com- 
missioned officers". 

1980— Pub. L. 96-343, § 13(a)(4), Sept. 8, 1980, 94 Stat. 
1131, substituted "positions" for "positions: regular 
commissioned officers" in item 3962. 

§3961. General rule 

(a) The retired grade of a regular commis- 
sioned officer of the Army who retires other 
than for physical disability, and the retired 
grade of a reserve commissioned officer of the 
Army who retires other than for physical dis- 



ability, is determined under section 1370 of this 
title. 

(b) Unless entitled to a higher retired grade 
under some other provision of law, a Regular or 
Reserve of the Army not covered by subsection 
(a) who retires other than for physical disability 
retires in the regular or reserve grade that he 
holds on the date of his retirement. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 230; Pub. L. 
96-513, title V, §502(18), Dec. 12, 1980, 94 Stat. 
2910; Pub. L. 103-337, div. A, title XVI, § 1672(c)(2), 
Oct. 5, 1994, 108 Stat. 3015; Pub. L. 106-398, §1 
[[div. A], title V, § 506(a)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-102.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3961 


10:941a(a)(3) (31st 
through 42d words; and 
proviso, as applicable 
to retired grade). 

10:941a(e) (17th through 
25th words of clause 
(1); and 1st proviso of 
clause (1), as applica- 
ble to retired grade). 

10:947a (last 11 words). 

10:1025. 

10:1026 (proviso). 


Aug. 7, 1947. ch. 512. 
§§ 514(a)(3) (31st 
through 42d words; and 
proviso, as applicable 
to retired grade), 514(e) 
(17th through 25th 
words of clause (1); and 
1st proviso of clause 
(1), as applicable to re- 
tired grade), 61 Stat. 
893, 902. 

Feb. 14, 1885, ch. 67 (43d 
through 53d words); re- 
stated Sept. 30, 1890, 
ch. 1125 (43d through 
53d words), 26 Stat. 504. 

R.S. 1254. 

June 3, 1916, ch. 134, §4c 
(proviso); added June 
29, 1945, ch. 197 (pro- 
viso); restated Aug. 7, 
1947, ch. 512, §513(c) 
(proviso), 61 Stat. 902. 





The applicability of the rule stated in the revised sec- 
tion to situations not expressly covered by the laws 
named in the source credits above is necessarily im- 
plied from laws providing for retirement in higher 
grade in those situations. 



Amendments 

2000— Subsec. (a). Pub. L. 106-398 struck out "or for 
nonregular service under chapter 1223 of this title" be- 
fore ", is determined". 

1994— Subsec. (a). Pub. L. 103-337 substituted "chapter 
1223" for "chapter 67". 

1980 — Pub. L. 96-513 added subsec. (a), designated ex- 
isting provisions as subsec. (b), and inserted "not cov- 
ered by subsection (a)" after "Regular or Reserve of the 
Army". 

Effective Date op 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §506(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-102, provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section and section 8961 of this title] shall apply to 
Reserve commissioned officers who are promoted to a 
higher grade as a result of selection for promotion by 
a board convened under chapter 36 or 1403 of title 10, 
United States Code, or having been found qualified for 
Federal recognition in a higher grade under chapter 3 
of title 32, United States Code, after October 1, 1996." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 
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§3962. Higher grade for service in special posi- 
tions 

Upon retirement, any permanent professor of 
the United States Military Academy whose 
grade is below brigadier general, and whose serv- 
ice as such a professor has been long and distin- 
guished, may, in the discretion of the President, 
be retired in the grade of brigadier general. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 230; Pub. L. 
85-861, §1(99), Sept. 2, 1958, 72 Stat. 1489; Pub. L. 
89-288, §2, Oct. 22, 1965, 79 Stat. 1050; Pub. L. 
96-343, §13(a)(lM3), Sept. 8, 1980, 94 Stat. 1131; 
Pub. L. 96-513, title V, §502(19), Dec. 12, 1980, 94 
Stat. 2910; Pub. L. 97-22, § 10(a)(2)(B), July 10, 
1981, 95 Stat. 136; Pub. L. 104-106, div. A, title V, 
§ 502(c), (d)(1), Feb. 10, 1996, 110 Stat. 293.) 

Historical and Revision Notes 
1956 Act 



not entitled to allowances. The words "grade is below 
brigadier general" are inserted, since any permanent 
professor who has the grade of brigadier general retires 
in that grade under section 4335 of this title. 



Revised 
section 



3962(a) 
3962(b) 

3962(c) 

3962(d) 



Source (U.S. Code) 



10:506b(d) (less 1st and 

last provisos). 
10:156c (1st 6, and 9th 

through 43d. words). 
10:1026 (less 24 words be- 
fore proviso, and less 

proviso). 
10:166g(b) (1st 5, and 8th 

through 76th, words; 

and proviso). 
10:316b(b) (1st 6, and 9th 

through 54th, words). 
10:1079a(b) (less proviso). 



Source (Statutes at Large) 



Aug. 4. 1947, ch. 459, 
§ 102(c) (1st 6, and 9th 
through 43d, words), 61 
Stat. 735. 

June 3, 1916, ch. 134, §4c 
(less 24 words before 
proviso, and less pro- 
viso); added June 4, 
1920, ch. 227, §4 (less 
last 18 words of 4th 
sentence of 7th par.); 
June 6. 1924, ch. 275, §2; 
July 2, 1926, ch. 721. §7; 
Apr. 22, 1938. ch. 167; 
May 12, 1939, ch. 127 
(less 75th through 91st 
words); Oct. 14. 1940, 
ch. 858, §1 (less last 26 
words); restated June 
29, 1945, ch. 197 (less 24 
words before proviso, 
and less proviso); re- 
stated Aug. 7, 1947, ch. 
512, §513(0) (less 24 
words before proviso, 
and less proviso), 61 
Stat. 902. 

Aug. 7, 1947, ch. 512, 
§§ 504(d) (less 1st and 
last provisos), 520(b) 
(less proviso), 61 Stat. 
888, 912. 

Apr. 16, 1947, ch. 38, 
§ 108(b) (1st 5, and 8th 
through 76th, words; 
and proviso); restated 
May 16, 1950, ch. 186, 
§3(d)(b) (1st 5, and 8th 
through 76th, words; 
and proviso). 64 Stat. 
161. 

June 12, 1948. ch. 449. 
§ 103(b) (1st 6, and 9th 
through 54th. words), 
62 Stat. 357. 



In subsection (a), the words "who has served (1) as 
Chief of Staff to the President, (2) as Chief of Staff of 
the Army, (3) as a senior member of the Military Staff 
Committee of the United Nations, or (4) in a position of 
importance and responsibility designated by the Presi- 
dent to carry the grade of general or lieutenant general 
under section 3066 of this title" are substituted for the 
words "while serving in accordance with the provisions 
of subsection (b) or (c) of this section". 

In subsection (b), or 10:156c (1st 6, and 9th through 
43d, words) is omitted as covered by 10:1026 (less 24 
words before proviso, and less proviso), since the Medi- 
cal Service Corps is a branch of the Army. The ref- 
erences to the Commanding General of the General 
Headquarters Air Force are omitted as executed. 

In subsection (c), 10:166g(b) (proviso) is omitted as ex- 
ecuted. 

In subsection (d), the words "Upon retirement" are 
substituted for the words "When * * * is retired". The 
word "allowances" is omitted, since retired officers are 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3962 


[No source]. 


[No source]. 



The amendment reflects section 1 of the Act of May 
31, 1956, ch. 348 (70 Stat. 222), which in effect amended 
section 3963 of this title to cover regular officers cov- 
ered by section 3962(c). 

Amendments 

1996 — Pub. L. 104-106 designated subsec. (b) as entire 
section and struck out subsec. (a) which read as fol- 
lows: "Upon retirement, a commissioned officer of the 
Army who has served (1) as Chief of Staff to the Presi- 
dent, (2) as Chief of Staff of the Army, (3) as a senior 
member of the Military Staff Committee of the United 
Nations, or (4) as Surgeon General of the Army in the 
grade of lieutenant general may, in the discretion of 
the President, be retired, by and with the advice and 
consent of the Senate, in the highest grade in which he 
served on active duty." 

1980— Pub. L. 96-343, § 13(a)(3), substituted "positions" 
for "positions: regular commissioned officers" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 96-513, §502(19)(A), as amended by 
Pub. L. 97-22, struck out cl. (4) which had referred to 
service in a position of importance and responsibility 
designated by the President to carry out the grade of 
general or lieutenant general under section 3066 of this 
title, and redesignated cl. (5) as (4). 

Pub. L. 96-343, §13(a)(l), substituted "Army who has" 
for "Regular Army who has" and "in which he served 
on active duty" for "held by him at any time on the ac- 
tive list". 

Subsec. (b). Pub. L. 96-513, §502(19)(B), (C), redesig- 
nated subsec. (c) as (b). Former subsec. (b), which pro- 
vided that, upon retirement, a commissioned officer of 
the Army who had served at least four years as chief or 
assistant chief of a branch was entitled to retire in the 
highest grade, prescribed for such an office, that he had 
held while so serving, was struck out. 

Pub. L. 96-343, § 13(a)(2), struck out "Regular" before 
"Army". 

Subsec. (c). Pub. L. 96-513, §502(19)(C), redesignated 
subsec. (c) as (b). 

1965— Subsec. (a). Pub. L. 89-288 added the Surgeon 
General of the Army to the list of commissioned offi- 
cers who may, in the discretion of the President, be re- 
tired, by and with the advice and consent of the Senate, 
in the highest grade held by him at any time on the ac- 
tive list. 

1958 — Subsecs. (c), (d). Pub. L. 85-861 redesignated 
former subsec. (d) as (c) and repealed former subsec. (c) 
which related to retirement of commissioned officers 
who served as Director or Deputy Director of the Wom- 
en's Army Corps, Chief of the Army Nurse Corps, or 
Chief or assistant chief of the Women's Medical Spe- 
cialist Corps. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Appointment by President of Retired Commissioned 
Officer of Reserve Component to Higher Retired 
Grade; Recalculation of Pay 

Section 13(c) of Pub. L. 96-343 provided that: 
"(1) The President may, by and with the advice and 
consent of the Senate, appoint any commissioned offi- 
cer of a reserve component of the Armed Forces who re- 
tired after December 31, 1967, to the retired grade in 
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which such officer could have been retired had such of- 
ficer retired on or after the date of the enactment of 
this Act [Sept. 8, 1980]. 

"(2) The retired pay of any retired officer who is ap- 
pointed to a higher retired grade under paragraph (1) 
shall be recalculated as if such officer had retired in 
the grade to which appointed, but any increase in such 
retired pay by virtue of such appointment or this sub- 
section shall be effective only with respect to periods 
beginning on or after the date on which such appoint- 
ment is made." 

Retired Grade for Certain General Officers 

Section 38 of act Aug. 10, 1956, provided that the 
President, by and with the advice and consent of the 
Senate, could extend privilege granted by former sec- 
tions 3962(a) and 8962(a) of this title to retired officers 
who served in grade of general or lieutenant general 
after Dec. 7, 1941, and before July 1, 1946. 

§3963. Highest grade held satisfactorily: Reserve 
enlisted members reduced in grade not as a 
result of the member's misconduct 

(a) A Reserve enlisted member of the Army de- 
scribed in subsection (b) who is retired under 
section 3914 of this title shall be retired in the 
highest enlisted grade in which the member 
served on active duty satisfactorily (or, in the 
case of a member of the National Guard, in 
which the member served on full-time National 
Guard duty satisfactorily), as determined by the 
Secretary of the Army. 

(b) This section applies to a Reserve enlisted 
member who — 

(1) at the time of retirement is serving on 
active duty (or, in the case of a member of the 
National Guard, on full-time National Guard 
duty) in a grade lower than the highest en- 
listed grade held by the member while on ac- 
tive duty (or full-time National Guard duty); 
and 

(2) was previously administratively reduced 
in grade not as a result of the member's own 
misconduct, as determined by the Secretary of 
the Army. 

(c) This section applies with respect to Re- 
serve enlisted members who are retired under 
section 3914 of this title after September 30, 1996. 

(Added Pub. L. 104-201, div. A, title V, § 532(a)(1), 
Sept. 23, 1996, 110 Stat. 2518.) 

Prior Provisions 

A prior section 3963, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 230; Sept. 2, 1958, Pub. L. 85-861, §1(60), (100), 72 
Stat. 1462, 1489; Dec. 12, 1980, Pub. L. 96-513, title V, 
§ 502(20), 94 Stat. 2910, related to higher grade for serv- 
ice during certain periods for regular and reserve com- 
missioned officers, prior to repeal by Pub. L. 99-145, 
title XIII, § 1301(b)(2)(A), (C), Nov. 8, 1985, 99 Stat. 735, 
with such repeal not applicable in the case of a member 
of the Regular Army described in section 3963 of this 
title, as such section was in effect on the day before 
Nov. 8, 1985. 

§3964. Higher grade after 30 years of service: 
warrant officers and enlisted members 

(a) Each retired member of the Army covered 
by subsection (b) who is retired with less than 30 
years of active service is entitled, when his ac- 
tive service plus his service on the retired list 
totals 30 years, to be advanced on the retired list 
to the highest grade in which he served on ac- 
tive duty satisfactorily (or, in the case of a 



member of the National Guard, in which he 
served on full-time duty satisfactorily), as de- 
termined by the Secretary of the Army, 
(b) This section applies to — 

(1) warrant officers of the Army; 

(2) enlisted members of the Regular Army; 
and 

(3) reserve enlisted members of the Army 
who, at the time of retirement, are serving on 
active duty (or, in the case of members of the 
National Guard, on full-time National Guard 
duty). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 231; Pub. L. 
85-861, §1(100), Sept. 2, 1958, 72 Stat. 1489; Pub. L. 
98-525, title V, § 533(c), Oct. 19, 1984, 98 Stat. 2528; 
Pub. L. 100-180, div. A, title V, § 512(a), Dec. 4, 
1987, 101 Stat. 1089.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3964 


10:594 (1st proviso, less 
last 39 words; and last 
proviso). 

10:1004 (less 30 words be- 
fore proviso). 


Aug-. 21, 1941, ch. 384, §5 
(1st proviso, less last 39 
words; and last pro- 
viso); restated June 29. 
1948, ch. 708, §203(c) (1st 
proviso, less last 39 
words; and last pro- 
viso), 62 Stat. 1085; 
May 29. 1954. ch. 249, 
§ 19(f). 68 Stat. 167. 

June 29. 1948, ch. 708, 
§ 203(e) (less 30 words 
before proviso), 62 
Stat. 1086. 





The words "when his active service plus his service 
on the retired list totals 30 years" are substituted for 
the words "upon the completion of thirty years' [years 
of] service, to include the sum of his active service and 
his service on the retired list", in 10:594 and 1004. The 
words "under any provision of law", in 10:594 and 1004; 
"officer, flight officer, or warrant officer", in 10:594; 
and "commissioned, warrant, or enlisted", in 10:1004; 
are omitted as surplusage. 10:594 (last proviso) and 1004 
(proviso) are omitted as superseded by section 1372 of 
this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3964 


10 App.:1004. 


May 31, 1956, ch. 348, §1. 
70 Stat. 222. 





Amendments 

1987— Pub. L. 100-180 substituted "warrant officers 
and enlisted members" for "Army warrant officers; reg- 
ular enlisted members" in section catchline and 
amended text generally. Prior to amendment, text read 
as follows: "Each warrant officer of the Army, and each 
enlisted member of the Regular Army, who is retired 
before or after this title is enacted is entitled, when his 
active service plus his service on the retired list totals 
30 years, to be advanced on the retired list to the high- 
est grade in which he served on active duty satisfac- 
torily, as determined by the Secretary of the Army." 

1984— Pub. L. 98-525 substituted "highest grade" for 
"highest temporary grade". 

1958 — Pub. L. 85-861 struck out ", after September 8, 
1940 and before July 1, 1946" after "Secretary of the 
Army". 

Effective Date of 1987 Amendment 

Section 512(f) of Pub. L. 100-180 provided that: "The 
amendments made by subsections (a) and (c) [amending 
this section and section 8964 of this title] shall apply to 
any reserve enlisted member who completes 30 years of 
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service in the Armed Forces before, on, or after the 
date of the enactment of this Act [Dec. 4, 1987]. No per- 
son may be paid retired pay at a higher rate by reason 
of the enactment of this Act [Pub. L. 100-180, see Tables 
for classification] for any period before the date of the 
enactment of this Act." 

§3965. Restoration to former grade: retired war- 
rant officers and enlisted members 

Each retired warrant officer or enlisted mem- 
ber of the Army who has been advanced on the 
retired list to a higher commissioned grade 
under section 3964 of this title, and who applies 
to the Secretary of the Army within three 
months after his advancement, shall, if the Sec- 
retary approves, be restored on the retired list 
to his former warrant officer or enlisted status, 
as the case may be. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 231; Pub. L. 
100-180, div. A, title V, § 512(d)(1), Dec. 4, 1987, 101 
Stat. 1090; Pub. L. 100-456, div. A, title XII, 
§1233(i)(l)(A), Sept. 29, 1988, 102 Stat. 2058.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3965 


10:1006. 


June 29, 1948. ch. 708. 
§204, 62 Stat. 1086. 





The words "hereafter", "rank or", and "shall there- 
after be deemed to be enlisted or warrant officer per- 
sonnel, as appropriate, for all purposes" are omitted as 
surplusage. The words "three months from June 29, 
1948" and "whichever is later" are omitted as executed. 



Amendments 

1988— Pub. L. 100-456 substituted "retired" for "regu- 
lar" in section catchline. 

1987— Pub. L. 100-180 struck out "Regular" before 
"Army who". 

§ 3966. Retired lists 

(a) The Secretary of the Army shall maintain 
a retired list containing the name of each re- 
tired commissioned officer of the Regular Army. 

(b) The Secretary shall maintain a retired list 
containing the name of — 

(1) each person entitled to retired pay under 
any law providing retired pay for commis- 
sioned officers of the Army, other than of the 
Regular Army; and 

(2) each retired warrant officer or enlisted 
member of the Army who is advanced to a 
commissioned grade. 

(c) The Secretary shall maintain a retired list 
containing the name of each retired warrant of- 
ficer of the Army. 

(d) The Secretary shall maintain a retired list 
containing the name of each retired enlisted 
member of the Regular Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 231; Pub. L. 
85-861, §1(101), Sept. 2, 1958, 72 Stat. 1489; Pub. L. 
100-180, div. A, title V, § 512(d)(1), Dec. 4, 1987, 101 
Stat. 1090.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3966(a) 


10:1001. 


June 29, 1948. ch. 708. 


3966(b) 


10:1036. 


§§201, 301(a), 62 Stat. 


3966(0) 


[No source]. 


1084. 1087. 



Historical and Revision Notes — Continued 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3966(d) 


[No source]. 





In subsections (a), (b), (c) and (d), the word "main- 
tain" is substituted for the word "establish", since the 
lists have been established and are published annually. 

In subsection (a), the words "Effective upon June 29, 
1948" are omitted as executed. 10:1001 (last 12 words of 
1st sentence, and last sentence) is omitted as no longer 
required, since, upon enactment of this title laws refer- 
ring to the limited or unlimited retired list will be ex- 
pressly repealed. 

Subsection (b)(1) is substituted for the words "all 
commissioned officers and former commissioned offi- 
cers of the Army of the United States * * * other than 
those of the Regular Army * * * heretofore or hereafter 
granted retirement pay under sections 456, 456a, and 
1036a of this title, or any law hereafter enacted to pro- 
vide retirement pay for commissioned officers other 
than those of the Regular Army". 

In subsection (b)(2), the words "who is advanced to a 
commissioned grade" are substituted for the words 
"heretofore or hereafter retired under any provision of 
law who, by reason of service in temporary commis- 
sioned grades in the Army of the United States * * * or 
in any of the respective components thereof, are enti- 
tled to be retired with commissioned rank or grade". 

Subsections (c) and (d) are inserted, since sections 
3964 and 3965 of this title refer to service on the retired 
list as a warrant officer or enlisted member. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3966(a) 
3966(b) 


10 App.:1001. 
10 App.:1036. 


July 24, 1956, ch. 677. 
§2(f), (g), 70 Stat. 623. 



Amendments 

1987— Subsec. (b)(2). Pub. L. 100-180 struck out "Regu- 
lar" before "Army". 

1958 — Pub. L. 85-861 struck out provisions in subsecs. 
(a) and (b) which required annual publication in the of- 
ficial Army Register of the retired list. 

CHAPTER 371— COMPUTATION OF RETIRED 
PAY 

Sec. 

3991. Computation of retired pay. 

3992. Recomputation of retired pay to reflect ad- 

vancement on retired list. 

§ 3991. Computation of retired pay 

(a) COMPUTATION. — 

(1) Formula. — The monthly retired pay of a 
member entitled to such pay under this sub- 
title is computed by multiplying — 

(A) the member's retired pay base (as com- 
puted under section 1406(c) or 1407 of this 
title), by 

(B) the retired pay multiplier prescribed in 
section 1409 of this title for the number of 
years credited to the member under section 
1405 of this title. 

(2) Additional io percent for certain en- 
listed MEMBERS CREDITED WITH EXTRAOR- 
DINARY heroism. — If a member who is retired 
under section 3914 of this title has been cred- 
ited by the Secretary of the Army with ex- 
traordinary heroism in the line of duty, the 
member's retired pay shall be increased by 10 



§3991 



TITLE 10— ARMED FORCES 



Page 1886 



percent of the amount determined under para- 
graph (1) (but to not more than 75 percent of 
the retired pay base upon which the computa- 
tion of such retired pay is based). The Sec- 
retary's determination as to extraordinary 
heroism is conclusive for all purposes. 

(b) General Rules. — 

(1) Use of most favorable formula.— If a 
person would otherwise be entitled to retired 
pay computed under more than one formula in 
subsection (a) or the table in section 1401 of 
this title, he is entitled to be paid under the 
applicable formula that is most favorable to 
him. 

(2) ROUNDING TO NEXT LOWER DOLLAR.— The 

amount computed under subsection (a), if not 
a multiple of $1, shall be rounded to the next 
lower multiple of $1. 

(c) Special Rule for Retired Reserve En- 
listed Members Covered by Section 3963.— In 
the case of a Reserve enlisted member retired 
under section 3914 of this title whose retired 
grade is determined under section 3963 of this 
title and who first became a member of a uni- 
formed service before September 8, 1980, the re- 
tired pay base of the member (notwithstanding 
section 1406(a)(1) of this title) is the amount of 
the monthly basic pay of the member's retired 
grade (determined based upon the rates of basic 
pay applicable on the date of the member's re- 
tirement), and that amount shall be used for the 
purposes of subsection (a)(1)(A) rather than the 
amount computed under section 1406(c) of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 232; Pub. L. 
85-155, title I, §101(23), Aug. 21, 1957, 71 Stat. 380; 
Pub. L. 85-422, §§6(1), (8), 11(a)(5), May 20, 1958, 72 
Stat. 129, 131; Pub. L. 85-861, §1(101A), Sept. 2, 
1958, 72 Stat. 1489; Pub. L. 88-132, § 5(h)(2), Oct. 2, 
1963, 77 Stat. 214; Pub. L. 90-207, §3(2), Dec. 16, 
1967, 81 Stat. 653; Pub. L. 96-342, title VIII, 
§ 813(c), Sept. 8, 1980, 94 Stat. 1104; Pub. L. 96-513, 
title V, §§502(21), (22), 512(10), Dec. 12, 1980, 94 
Stat. 2910, 2929; Pub. L. 98-94, title IX, 
§§ 922(a)(7), 923(a)(1), (2)(F), Sept. 24, 1983, 97 Stat. 
641, 642; Pub. L. 99-348, title II, § 202(a), July 1, 
1986, 100 Stat. 694; Pub. L. 103-337, div. A, title 
VI, § 635(a)(2), Oct. 5, 1994, 108 Stat. 2788; Pub. L. 
104-201, div. A, title V, § 532(d)(1), Sept. 23, 1996, 
110 Stat. 2520.) 

Historical and Revision Notes 
1956 Act 



Historical and Revision Notes- 
1956 Act 



-Continued 



Revised 
section 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3991 


10:156c (7th and 8th 


U.S. 1274. 


Intro- 


words). 


Mar. 2, 1907, ch. 2515, §1 


ductory 


10:166g(b) (7th word). 


(less 1st 35 words, and 


para- 


10:316b(b) (7th and 8th 


less proviso), 34 Stat. 


graph. 


words). 


1217. 



3991(A) 



3991(B) 



3991(C) 



3991(D) 



3991(E) .... 
3991 Foot- 
note 1. 

3991 Foot- 
note 2. 



3991 Foot- 
note 3. 

3991 Foot- 
note 4. 



3991 Foot- 
note 5. 



Source (U.S. Code) 



10:941a(a)(3) (proviso, less 
applicability to retired 
grade). 

10:941a(e) (1st proviso of 
clause (1), less applica- 
bility to retired grade). 

10:166g(a) (less 1st 49 
words; less 1st proviso; 
and less 1st 84 words of 
last proviso). 

10:941a(a)(3) (less 31st 
through 42d words, and 
less proviso). 

10:941a(e) (clause (1), less 
1st 25, and 59th 
through 113th, words; 
and less 1st proviso). 

10:971. 

10:971b (less 1st 100 
words, and less 1st and 
3d provisos). 

10:948 (less 1st sentence, 
and less 1st and last 
provisos of last sen- 
tence). 

10:980. 

10:506b(d) (1st proviso). 
10:1079a(b) (proviso). 

10:156c (less 1st 43, and 
last 13, words). 

10:166g(b) (less 1st 76 
words, less 20 words be- 
fore proviso, and less 
proviso). 

10:316b(b) (less 1st 54, and 
last 13, words). 

10:1002 (34 words before 
proviso, and proviso). 

10:1003 (last 40 words). 

10:1026 (24 words before 
proviso). 

[No source]. 

10:166g(a) (1st proviso). 
10:941a(e) (94th through 

113th words of clause 

(1). 

10:948 (last proviso of 

last sentence). 
10:971b (1st proviso). 
37:272(d) (1st proviso). 
10:948 (1st proviso of last 

sentence). 



Source (Statutes at Large) 



June 3, 1916. ch. 134, §4c 
(24 words before pro- 
viso); added June 4, 
1920, ch. 227, §4 (last 18 
words of 4th sentence 
of 7th par.); May 12. 
1939, ch. 127 (75th 
through 91st words); 
Oct. 14, 1940, ch. 858, §1 
(last 26 words); re- 
stated June 29, 1945, ch. 
197 (21 words before 
proviso); restated Aug. 
7, 1947, ch. 512, § 513(c) 
(24 words before pro- 
viso), 61 Stat. 902. 



July 31, 1935, ch. 422. §5 
(less 1st 101 words, and 
less 3d proviso); re- 
stated June 13, 1940, ch. 
344, § 3 (less 1st 45 
words, and less 2d pro- 
viso), 54 Stat. 380; Aug. 
7, 1947, ch. 512, §§ 514(g), 
521(a). 61 Stat. 906, 912; 
June 29. 1948, ch. 708, 
§202 (less 1st 105 
words). 62 Stat. 1084. 

Oct. 6, 1945, ch. 393, §4 
(less 1st sentence); re- 
stated Aug. 10, 1946, ch. 
952. §6(a) (less 1st sen- 
tence), 60 Stat. 996. 

Aug. 10. 1946, ch. 952, 
§6(0), 60 Stat. 996. 

Apr. 16, 1947, ch. 38, 
§ 108(a) (less 1st 49 
words, and less 1st 84 
words of last proviso). 
61 Stat. 44. 

Apr. 16, 1947, ch. 38, 
§ 108(b) (less 1st 5, and 
8th through 76th, 
words; less 20 words be- 
fore proviso; and less 
proviso); restated May 
16, 1950. ch. 186, §3(d)(b) 
(less 1st 5, and 8th 
through 76th, words; 
less 20 words before 
proviso; and less pro- 
viso), 64 Stat. 161. 

Aug. 4, 1947, ch. 459. 
§ 102(c) (less 1st 6, 9th 
through 43d. and last 
13, words), 61 Stat. 735. 

Aug. 7, 1947, ch. 512, 
§§ 504(d) (1st proviso), 
514(a)(3) (less 31st 
through 42d words; and 
less proviso, less appli- 
cability to retired 
grade). 514(e) (clause 
(1), less 1st 25, and 59th 
through 93d. words; 
and less 1st proviso, as 
applicable to retired 
grade), 520(b) (proviso), 
61 Stat. 888, 902, 905, 
912 

June 12. 1948, ch. 449, 
§ 103(b) (less 1st 6, 9th 
through 54th, and last 
13, words), 62 Stat. 357. 

June 29. 1948, ch. 708, 
§§ 203(a) (34 words be- 
fore proviso, and pro- 
viso), 203(d) (last 40 
words), 62 Stat. 1085. 



In the introductory paragraph, the applicability of 
the rule stated in the third sentence to situations not 
expressly covered by the laws named in the source stat- 
utes above is a practical construction that the rule 
must be reciprocally applied in all cases. 

In formula B, the words "basic pay" are substituted 
for the words "base and longevity pay" to conform to 
the terminology of the Career Compensation Act of 
1949, 63 Stat. 802 (37 U.S.C. 231 et seq.). The words "his 
retired grade" are substituted for the words "perma- 
nent grade held at time of retirement" to reflect the 
right to higher retired grade when qualified under 
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other provisions of law. 10:941a(e) (last proviso of clause 
(1)) is omitted, since, under section 202 of the Career 
Compensation Act of 1949, 63 Stat. 807 (37 U.S.C. 233), 
the active duty pay of all members of the Army is 
based upon years of service. 

In formula C, the computation is based on monthly 
pay instead of annual pay to conform to the other for- 
mulas of the revised section. The words "basic pay" are 
substituted for the words "active duty base and longev- 
ity pay", and the words "in determining- his basic pay" 
are substituted for the words "for longevity pay pur- 
poses", to conform to the terminology of the Career 
Compensation Act of 1949, 63 Stat. 802 (37 U.S.C. 231 et 
seq.). The words "Monthly basic pay of member's re- 
tired grade" are substituted for the words "the rank 
upon which they are retired", in 10:971, and "rank with 
which retired", in 10:971b, to reflect their right to ad- 
vancement on the retired list. 10:971 now applies only 
when the retiring officer has 30 or more years of service 
which may be credited in computing his retired pay. 
10:971b (2d proviso) is omitted, since, under section 202 
of the Career Compensation Act of 1949, 63 Stat. 807 (37 
U.S.C. 233), the pay of all members is based upon cumu- 
lative years of service. 10:971b (4th proviso) is omitted 
as executed. 10:971b (last proviso) is omitted, since the 
distinction between limited and unlimited retired lists 
was abolished by section 201 of the act of June 29, 1948, 
ch. 708, 62 Stat. 1084. Sections 3918, 3920, and 3924 are in- 
cluded under this formula, since it achieves the same 
result as is reached on a basis of 30 years multiplied by 
2V2 percent, and simplifies the table. 

In formulas D and E, the words "credited under sec- 
tion 3925" are substituted for the words "active Federal 
service", since that revised section makes explicit the 
service covered. The act of August 10, 1946, ch. 952, 
§6(c), 60 Stat. 996, is not contained in 10:948. It is also 
omitted from the revised section as executed. 10:980 
now applies only when the retiring enlisted member 
has at least 30 years of service which may be credited 
in computing his retired pay. However, as noted above, 
10:980 is the only provision of law applicable to cases in 
which the retiring member has at least 30 years of serv- 
ice. The act of June 16, 1942, ch. 413, §19 (63d through 
75th words of 2d par.), 56 Stat. 369, repealed so much of 
the act of March 2, 1907, ch. 2513, 34 Stat. 1217, as pro- 
vided allowances for enlisted men on the retired list. 
The repeal of section 19 of the act of June 16, 1942, by 
section 531(b)(34) of the Career Compensation Act of 
1949, 63 Stat. 839, did not revive that portion of the act 
of March 2, 1907, which had been repealed by the act of 
June 16, 1942. Accordingly, the act of March 2, 1907, as 
thus modified by the act of June 16, 1942, is used as the 
basis for formula E. 

Footnote 2 reflects the long-standing construction of 
those provisions dealing with computation of retired 
pay which do not specifically provide that the member 
is entitled to compute his retired pay on the basis of 
the monthly basic pay to which he would be entitled if 
he were on active duty in his retired grade. Except in 
cases covered by formula C the pertinent basic com- 
putation provisions for such retirement either provide 
for computation of retired pay on the same basis as the 
provisions dealing with higher retired grade, or the 
basic retirement provisions were themselves enacted 
after the provisions authorizing higher retired grade. 
The provisos of 10:1002 and 1005 are omitted as surplus- 
age, since no formula for the computation of retired 
pay includes inactive service on the retired list as a 
credit. 

The words "at rates applicable on date of retirement 
and adjust to reflect later changes in permanent 
rates", in footnote 2; and all of footnote 4; are based on 
the source statutes Incorporated in the formulas to 
which footnotes 2 and 4 apply. 

In footnote 4, the words "and disregard a part of a 
year that is less than six months" are made applicable 
to formulas A — E although this part of the rule is ex- 
pressed only as to formula B, in 10:941a(e)(l). The legis- 
lative history of the Career Compensation Act of 1949 
(Hearings before the Committee on Armed Services of 



the Senate on H.R. 5007, 81st Congress, first session, p. 
313, July 6, 1949) indicates that the provisions, upon 
which formulas A and C — E are based, should be con- 
strued to require that a part of a year that is less than 
six months be disregarded. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 
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[No source]. 


[No source]. 





The amendment reflects section 1(99) of the bill 
[amending section 3962 of Title 10]. 

Amendments 

1996— Subsec. (c). Pub. L. 104-201 added subsec. (c). 

1994— Subsec. (a)(1). Pub. L. 103-337, § 635(a)(2)(A), 
amended par. (1) generally. Prior to amendment, par. 
(1) contained table which provided two formulas for 
computing retired pay for cases covered under sections 
3911, 3914, 3917, 3918, 3920, and 3924 of this title. 

Subsec. (b)(1). Pub. L. 103-337, §635(a)(2)(B)(i), struck 
out "of the table" after "than one formula". 

Subsec. (b)(3). Pub. L. 103-337, §635(a)(2)(B)(ii), struck 
out heading and text of par. (3). Text read as follows: 
"Section references in the table in subsection (a) are to 
sections of this title." 

1986 — Pub. L. 99-348 amended section generally by 
completely revising the formula for computation of re- 
tired pay to provide that the retired pay base as com- 
puted under section 1406(c) or 1407 be multiplied by the 
retired pay multiplier prescribed in section 1409 for 
years of service credited under section 1405 for sections 
3911, 3918, 3920, and 3924 and for the years of service 
credited under section 3925 for sections 3914 and 3917, 
eliminated monthly basic pay of a member's retired 
grade or to which a member was entitled on the day be- 
fore he retired multiplied by 2V2 percent of the years of 
service credited, subject to footnotes 1 to 4, as the basis 
for computing retired pay, incorporated provisions of 
column 3 and footnote 5 into subsec. (a)(2), struck out 
column 4, which provided that the excess over 75% of 
pay upon which the computation is based be sub- 
tracted, struck out footnotes 1 to 4, and added subsec. 
(b). 

1983— Pub. L. 98-94, § 922(a)(7), inserted "The amount 
computed, if not a multiple of $1, shall be rounded to 
the next lower multiple of $1." 

Pub. L. 98-94, § 923(a)(1), (2)(F), in footnote 4 to table, 
substituted "Before applying percentage factor, credit 
each full month of service that is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

1980— Pub. L. 96-513, §512(10), in heading for column 1 
of the table substituted "after September 7, 1980" for 
"on or after the date of the enactment of the Depart- 
ment of Defense Authorization Act, 1981". 

Pub. L. 96-342 in heading for column 1 of the table in- 
serted provisions respecting applicability to persons be- 
coming members after the date of the enactment of the 
Department of Defense Authorization Act, 1981. 

Pub. L. 96-513, §502(21), in table struck out Formula 
A and redesignated Formulas B, C, and D as A, B, and 
C, respectively. 

Pub. L. 96-513, §502(22), in footnote numbered 1 to the 
table substituted "3962(b)" for "3962(c)". 

1967— Pub. L. 90-207 inserted ", or if the member has 
served as sergeant major of the Army, compute at the 
highest basic pay applicable to him while he so served, 
if such basic pay is greater" after "retirement" in foot- 
note 3 of the table. 

1963— Pub. L. 88-132 substituted in column 1 of For- 
mula A in table "Monthly basic pay of member's re- 
tired grade" for "Monthly basic pay to which member 
would be entitled if he were on active duty in his re- 
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tired grade" and eliminated from footnote 2 to such 
table "and adjust to reflect later changes in applicable 
permanent rates. However, if member's retired grade is 
determined under section 3963(a) or 3963(b), or if mem- 
ber has served 4 years as Chief of the Medical Service 
Corps, use pay to which member would be entitled if he 
were on active duty in his retired grade" after "date of 
retirement." 

1958— Pub. L. 85-861 substituted "section 3962(c)" for 
"section 3962(d)" in footnote 1, and "3963(a)" for 
"3962(c), 3963(a)" in footnote 2. 

Formula B. Pub. L. 85-422, § 11(a)(5), substituted 
"credited to him under section 1405 of this title" for 
"credited to him in determining basic pay" in Column 
2. 

Formula C. Pub. L. 85-422, §6(8), substituted "Month- 
ly basic pay to which member was entitled on day be- 
fore he retired" for "Monthly basic pay to which mem- 
ber was entitled on date when he applied for retire- 
ment" in Column 1. 

Formula D. Pub. L. 85-422, §6(8), substituted "month- 
ly basic pay to which member was entitled on day be- 
fore he retired" for "Monthly basic pay of member's re- 
tired grade" in Column 1. 

Footnote 1. Pub. L. 85-422, §6(1), struck out provisions 
which related to inapplicability of section 3962(a), and 
inserted provisions permitting computation at the 
highest rates of basic pay applicable to an officer who 
has served as Chief of Staff while he served in that of- 
fice. 

195V — Pub. L. 85-155 redesignated formulas "B" to "E" 
of the table as formulas "A" to "D". Former formula 
"A", which related to computation of retirement pay 
for persons retired under former sections 3881, 3882, and 
3912 of this title, was repealed by Pub. L. 85-155. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to the computation of retired or retainer 
pay of any individual who becomes entitled to that pay 
after Sept. 30, 1983, see section 923(g) of Pub. L. 98-94, 
set out as a note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 502(21), (22) of Pub. L. 96-513 
effective Sept. 15, 1981, and amendment by section 
512(10) of Pub. Li. 96-513 effective Dec. 12, 1980, see sec- 
tion 701 of Pub. L. 96-513, set out as a note under sec- 
tion 101 of this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 



Section 6, last paragraph, of Pub. L. 85-422, provided 
that: "The amendments made by clauses (l)-(3), (6), (7), 
(8), and (9) of this section [to Formulas 1 and 2 and foot- 
note 4 of section 1401, Formulas C and D and footnote 
1 of this section, sections 5083, 5201, and 6326, and For- 
mulas C and D and footnote 1 of section 8991 of this 
title] do not apply to any person who is retired, or to 
whom retired pay (including temporary disability re- 
tired pay) is granted, before the effective date of this 
Act [June 1, 1958]." 

Computation of Retired Pay for Certain Enlisted 
Members Retired Prior to June 1, 1958 

Pub. L. 87-537, July 18, 1962, 76 Stat. 168, provided that 
members retired prior to June 1, 1958, pursuant to sec- 
tion 4 of Armed Forces Voluntary Recruitment Act of 
1945, as amended by section 6(a) of the Act of Aug. 10, 
1946 (60 Stat. 995), may include active service performed 
to date of retirement as creditable service in computa- 
tion of basic pay upon which retired pay is based. 

Recomputation of Retired Pay of Generals and 
Lieutenant Generals 

Officers entitled to retired pay on May 31, 1958, who 
served on active duty before that day in the grade of 
general or lieutenant general for a period of at least 180 
days, authorized to recompute retired pay, see section 
7(b), (c) of Pub. L. 85-422, May 20, 1958, 72 Stat. 130. 

§3992. Recomputation of retired pay to reflect 
advancement on retired list 

(a) Entitlement to Recomputation. — An en- 
listed member or warrant officer of the Army 
who is advanced on the retired list under section 
3964 of this title is entitled to recompute his re- 
tired pay in accordance with this section. 

(b) Formula. — The monthly retired pay of a 
member entitled to recompute that pay under 
this section is computed by multiplying- — 

(1) the member's retired pay base (as com- 
puted under section 1406(c) or 1407 of this 
title), by 

(2) the retired pay multiplier prescribed in 
section 1409 of this title for the number of 
years credited to the member under section 
1405 of this title. 

(c) Rounding to Next Lower Dollar.— The 
amount computed under subsection (b), if not a 
multiple of $1, shall be rounded to the next 
lower multiple of $1. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 233; Pub. L. 
96-342, title VIII, § 813(c), Sept. 8, 1980, 94 Stat. 
1104; Pub. L. 96-513, title V, §512(10), Dec. 12, 1980, 
94 Stat. 2929; Pub. L. 97-295, §1(40), Oct. 12, 1982, 
96 Stat. 1297; Pub. L. 98-94, title IX, §§ 922(a)(8), 
923(a)(1), (2)(G), Sept. 24, 1983, 97 Stat. 641-643; 
Pub. L. 99-348, title II, § 202(b), July 1, 1986, 100 
Stat. 695; Pub. L. 103-337, div. A, title VI, 
§ 635(a)(3), Oct. 5, 1994, 108 Stat. 2788.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 
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10:594 (last 39 words of 

1st proviso). 
10:1004 (30 words before 

proviso). 


Aug. 21, 1941, oh. 384, §5 
(last 39 words of 1st 
proviso): restated June 
29, 1948, oh. 708, § 203(c) 
(last 39 words of 1st 
proviso), 62 Stat. 1085: 
May 29. 1954, ch. 249, 
§ 19(f). 68 Stat. 167. 

June 29. 1948, ch. 708, 
§ 203(e) (30 words before 
proviso), 62 Stat. 1086. 
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The words "basic pay * * * as the case may be" are 
inserted to conform to the terminology of the Career 
Compensation Act of 1949, 63 Stat. 802 (37 U.S.C. 231 et 
seq.). The words "at the rate prescribed by law for his 
length of service", in 10:1004, are omitted as covered by 
the words "base and longevity pay". The words "base 
and longevity pay" are retained to cover the cases of 
members retired before the enactment of the Career 
Compensation Act of 1949, and advanced on the retired 
list after the enactment of that act. The words "and 
disregard a part of a year that is less than six months" 
are inserted to conform to footnote 4 of section 3991 of 
this title. 

1982 Act 

This amends 10:3992 to correct an inadvertent error in 
the codification of title 10 in 1956 relating to retirement 
pay of warrant officers advanced on the retired list. For 
further details, see the explanation for amendment of 
10:1405 made by section 1(17). 

Amendments 

1994 — Pub. L. 103-337 amended section generally. Prior 
to amendment, section contained table with two for- 
mulas for recomputing retired pay of enlisted members 
and warrant officers of Army to reflect advancement on 
retired list. 

1986 — Pub. L. 99-348 revised table generally by strik- 
ing out provision in column 1 that for a person who 
first became a member of a uniformed service, as de- 
fined in section 1407(a)(2), after Sept. 7, 1980, one multi- 
plier is the monthly retired pay base as computed 
under section 1407(c), substituting in formulas A and B 
provision that the retired pay base as computed under 
section 1406(c) or 1407 of this title be multiplied by the 
retired pay multiplier prescribed in section 1409 of this 
title for the number of years credited for provisions 
that the monthly basic pay or base and longevity pay, 
as the case may be, subject to footnote 1, of the grade 
to which the member is advanced on the retired list be 
multiplied by 2%% of years of service credited, subject 
to footnote 2, and have subtracted from it the excess 
over 75% of pay upon which the computation is based, 
struck out footnote 1, which provided that the com- 
putation be at the rate applicable on the date of retire- 
ment, and redesignated footnote 2 as 1 and substituted 
"In determining retired pay multiplier" for "Before ap- 
plying percentage factor" and "1/12" for "one-twelfth". 

1983— Pub. L. 98-94, § 922(a)(8), inserted "The amount 
recomputed, if not a multiple of $1, shall be rounded to 
the next lower multiple of $1." 

Pub. L. 98-94, § 923(a)(1), (2)(G), in footnote 2 of table, 
substituted "Before applying percentage factor, credit 
each full month of service that is in addition to the 
number of full years of service creditable to the mem- 
ber as one-twelfth of a year and disregard any remain- 
ing fractional part of a month" for "Before applying 
percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

1982 — Pub. L. 97-295 added formula B, applicable to 
warrant officers. 

1980 — Pub. L. 96-513 in heading for column 1 of table 
substituted "after September 7, 1980" for "on or after 
the date of the enactment of the Department of Defense 
Authorization Act, 1981". 

Pub. L. 96-342 in heading for column 1 of table in- 
serted provisions respecting applicability to persons be- 
coming members after the date of the enactment of the 
Department of Defense Authorization Act, 1981. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 



after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to (1) the computation of retired or re- 
tainer pay of any individual who becomes entitled to 
that pay after Sept. 30, 1983, and (2) the recomputation 
of retired pay under this section, of any individual who 
after Sept. 30, 1983, becomes entitled to recompute re- 
tired pay under this section, see section 923(g) of Pub. 
L. 98-94, set out as a note under section 1174 of this 
title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

CHAPTER 373— CIVILIAN EMPLOYEES 

Sec. 

4021. Army War College and United States Army 
Command and General Staff College: civil- 
ian faculty members. 

[4022, 4023. Repealed.] 

4024. Expert accountant for Inspector General. 

4025. Production of supplies and munitions: hours 

and pay of laborers and mechanics. 
4027. Civilian special agents of the Criminal Inves- 
tigation Command: authority to execute 
warrants and make arrests. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title V, §554(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-126, added item 4027. 

1989— Pub. L. 101-189, div. A, title XI, § 1124(b)(2), Nov. 
29, 1989, 103 Stat. 1559, added item 4021. 

1983— Pub. L. 98-94, title IX, § 932(b)(2), Sept. 24, 1983, 
97 Stat. 650, struck out item 4022 "Contract surgeons". 

1962— Pub. L. 87-651, title I, §116(2), Sept. 7, 1962, 76 
Stat. 513, struck out item 4023 "Service club and li- 
brary services". 

1958— Pub. L. 85-861, §1(102), Sept. 2, 1958, 72 Stat. 1489, 
struck out item 4021 "Appointment: professional and 
scientific services". 

§4021. Army War College and United States 
Army Command and General Staff College: 
civilian faculty members 

(a) Authority of Secretary— The Secretary 
of the Army may employ as many civilians as 
professors, instructors, and lecturers at the 
Army War College or the United States Army 
Command and General Staff College as the Sec- 
retary considers necessary. 

(b) COMPENSATION OF FACULTY MEMBERS.— The 

compensation of persons employed under this 
section shall be as prescribed by the Secretary. 

(c) Application to Certain Faculty Mem- 
bers. — (1) Except as provided in paragraph (2), 
this section shall apply with respect to persons 
who are selected by the Secretary for employ- 
ment as professors, instructors, and lecturers at 
the Army War College or the United States 
Army Command and General Staff College after 
the end of the 90-day period beginning on No- 
vember 29, 1989. 

(2) This section shall not apply with respect to 
professors, instructors, and lecturers employed 
at the Army War College or the United States 
Army Command and General Staff College if the 
duration of the principal course of instruction 
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offered at the college involved is less than 10 
months. 

(Added Pub. L. 101-189, div. A, title XI, 
§ 1124(b)(1), Nov. 29, 1989, 103 Stat. 1558; amended 
Pub. L. 107-107, div. A, title X, § 1048(c)(12), Dec. 
28, 2001, 115 Stat. 1226.) 

Prior Provisions 

A prior section 4021, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 233, related to appointments in professional and 
scientific service, prior to repeal by Pub. L. 85-861, 
§36B(11), Sept. 2, 1958, 72 Stat. 1570. 

Amendments 

2001— Subsec. (c)(1). Pub. L. 107-107 substituted "No- 
vember 29, 1989" for "the date of the enactment of this 
section". 

[§4022. Repealed. Pub. L. 98-94, title EX, 
§ 932(b)(1), Sept. 24, 1983, 97 Stat. 650] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 233, re- 
lated to employment of contract surgeons in an emer- 
gency. See section 1091 of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1983, but with contracts en- 
tered into under the authority of this section before 
Oct. 1, 1983, which are in effect on Oct. 1, 1983, to re- 
main in effect in accordance with the terms of such 
contracts, see section 932(f) of Pub. L. 98-94, set out as 
an Effective Date note under section 1091 of this title. 

[§4023. Repealed. Pub. L. 87-651, title I, §116(1), 
Sept. 7, 1962, 76 Stat. 513] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 233, re- 
lated to employment of civilians in service club and li- 
brary services. 

§ 4024. Expert accountant for Inspector General 

The Secretary of the Army shall appoint an 
expert accountant to perform duties under the 
Inspector General. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4024 


10:52. 


Feb. 24, 1891, ch. 284 (7th 






clause under "Mis- 






cellaneous"), 26 Stat. 






773. 



The words "in case of vacancy" are omitted as sur- 
plusage. 



§4025. Production of supplies and munitions: 
hours and pay of laborers and mechanics 

During a national emergency declared by the 
President, the regular working hours of laborers 
and mechanics of the Department of the Army 
producing military supplies or munitions are 8 
hours a day or 40 hours a week. However, under 
regulations prescribed by the Secretary of the 
Army these hours may be exceeded. Each la- 
borer or mechanic who works more than 40 
hours in a workweek shall be paid at a rate not 
less than one and one-half times the regular 
hourly rate for each hour in excess of 40. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4025 


5:189a. 


July 2. 1940. ch. 508, 
§4(b), 54 Stat. 714. 





The words "Notwithstanding the provisions of any 
other law" are omitted as surplusage. The word "pro- 
ducing" is substituted for the words "who are engaged 
in the manufacture or production". The last sentence is 
substituted for 5:189a (last 34 words). 



§ 4027. Civilian special agents of the Criminal In- 
vestigation Command: authority to execute 
warrants and make arrests 

(a) Authority. — The Secretary of the Army 
may authorize any Department of the Army ci- 
vilian employee described in subsection (b) to 
have the same authority to execute and serve 
warrants and other processes issued under the 
authority of the United States and to make ar- 
rests without a warrant as may be authorized 
under section 1585a of this title for special 
agents of the Defense Criminal Investigative 
Service. 

(b) Agents To Have Authority.— Subsection 
(a) applies to any employee of the Department 
of the Army who is a special agent of the Army 
Criminal Investigation Command (or a successor 
to that command) whose duties include conduct- 
ing, supervising, or coordinating investigations 
of criminal activity in programs and operations 
of the Department of the Army. 

(c) Guidelines for Exercise of Authority.— 
The authority provided under subsection (a) 
shall be exercised in accordance with guidelines 
prescribed by the Secretary of the Army and ap- 
proved by the Secretary of Defense and the At- 
torney General and any other applicable guide- 
lines prescribed by the Secretary of the Army, 
the Secretary of Defense, or the Attorney Gen- 
eral. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 554(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-126.) 

CHAPTER 375— MISCELLANEOUS INVESTIGA- 
TION REQUIREMENTS AND OTHER DUTIES 

Sec. 

4061. Fatality reviews. 
§ 4061. Fatality reviews 

(a) Review of Fatalities. — The Secretary of 
the Army shall conduct a multidisciplinary, im- 
partial review (referred to as a "fatality re- 
view") in the case of each fatality known or sus- 
pected to have resulted from domestic violence 
or child abuse against any of the following: 

(1) A member of the Army on active duty. 

(2) A current or former dependent of a mem- 
ber of the Army on active duty. 

(3) A current or former intimate partner who 
has a child in common or has shared a com- 
mon domicile with a member of the Army on 
active duty. 

(b) Matters To Be Included.— The report of a 
fatality review under subsection (a) shall, at a 
minimum, include the following: 

(1) An executive summary. 

(2) Data setting forth victim demographics, 
injuries, autopsy findings, homicide or suicide 
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methods, weapons, police information, assail- 
ant demographics, and household and family 
information. 

(3) Legal disposition. 

(4) System intervention and failures, if any, 
within the Department of Defense. 

(5) A discussion of significant findings. 

(6) Recommendations for systemic changes, 
if any, within the Department of the Army 
and the Department of Defense. 

(c) OSD Guidance— The Secretary of Defense 
shall prescribe guidance, which shall be uniform 
for the military departments, for the conduct of 
reviews by the Secretary under subsection (a). 

(Added Pub. L. 108-136, div. A, title V, § 576(a)(1), 
Nov. 24, 2003, 117 Stat. 1486.) 

Effective Date 

Pub. L. 108-136, div. A, title V, § 576(d), Nov. 24, 2003, 
117 Stat. 1488, provided that: "Sections 4061, 6036, and 
9061 of title 10, United States Code, as added by this 
section, apply with respect to fatalities that occur on 
or after the date of the enactment of this Act [Nov. 24, 
2003]." 

PART III— TRAINING 

Chap. Sec. 

401. Training- Generally 4301 

403. United States Military Academy 4331 

[405. Repealed.] 

407. Schools and Camps 4411 

Amendments 

1964— Pub. L. 88-647, title III, §301(11), Oct. 13, 1964, 78 
Stat. 1072, struck out item for chapter 405 "Reserve Of- 
ficers' Training - Corps". 

CHAPTER 401— TRAINING GENERALLY 

Sec. 

4301. Members of Army: detail as students, observ- 

ers, and Investigators at educational insti- 
tutions, industrial plants, and hospitals. 

4302. Enlisted members of Army: schools. 

4303. Army Ranger training: instructor staffing; 

safety. 

4306. Service schools: leaves of absence for instruc- 
tors. 

[4307, 4308. Repealed.] 

4309. Rifle ranges: availability for use by members 

and civilians. 
[4310 to 4313. Repealed.] 

4314. Degree granting authority for United States 

Army Command and General Staff College. 

4315. The Judge Advocate General's School: master 

of laws in military law. 

4316. Reporting requirements. 

4317. Military history fellowships. 

4318. Drill sergeant trainees: human relations 

training. 

4319. Recruit basic training: separate housing for 

male and female recruits. 

4320. Recruit basic training: privacy. 

4321. Degree granting authority for United States 

Army War College. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, §543(c)(2), (d)(2), 
Oct. 14, 2008, 122 Stat. 4459, 4460, added items 4314 and 
4321 and struck out former items 4314 "United States 
Army Command and General Staff College degree" and 
4321 "United States Army War College: master of stra- 
tegic studies degree". 

1999— Pub. L. 106-65, div. A, title V, § 542(b), Oct. 5, 
1999, 113 Stat. 607, added Item 4321. 



1998— Pub. L. 105-261, div. A, title V, §§ 521(a)(2), 
522(a)(2), Oct. 17, 1998, 112 Stat. 2010, 2012, added items 
4319 and 4320. 

Pub. L. 105-225, §6(b), Aug. 12, 1998, 112 Stat. 1499, re- 
pealed items 4312 "National rifle and pistol matches: 
small-arms firing school" and 4313 "National Matches 
and small-arms school: expenses". 

1997— Pub. L. 105-85, div. A, title V, § 557(a)(2), Nov. 18, 
1997, 111 Stat. 1750, added Item 4318. 

1996— Pub. L. 104-106, div. A, title V, § 562(a)(2), title 
XVI, § 1624(a)(2), Feb. 10, 1996, 110 Stat. 324, 522, added 
item 4303 and struck out items 4307 "Director of civil- 
ian marksmanship: detail", 4308 "Promotion of civilian 
marksmanship: authority of the Secretary of the 
Army", 4310 "Rifle instruction: detail of members of 
Army", and 4311 "Rifle instruction: issue of rifles and 
ammunition". 

1993— Pub. L. 103-35, title II, § 201(b)(2)(B), (g)(10)(B), 
May 31, 1993, 107 Stat. 98, 100, substituted "National 
Matches and small-arms school" for "Promotion of ci- 
vilian marksmanship" in item 4313, struck out item 
4316 "Military history fellowships", and added item 
4317. 

1992— Pub. L. 102-484, div. A, title III, § 380(a)(2), (b)(2), 
(d)(2), title X, § 1076(b), Oct. 23, 1992, 106 Stat. 2390, 2391, 
2512, added items 4308 and 4309 and struck out former 
items 4308 and 4309, resulting in no change in item 4308 
and in substituting "availability" for "available" in 
item 4309, and added two items 4316. 

Pub. L. 102-484, div. A, title III, § 380(c)(2), Oct. 23, 
1992, 106 Stat. 2391, which directed amendment of Item 
4313 by striking out "rifle", could not be executed be- 
cause the word did not appear subsequent to amend- 
ment by Pub. L. 101-510. See 1990 Amendment note 
below. 

1990— Pub. L. 101-510, div. A, title III, § 328(g)(2), Nov. 
5, 1990, 104 Stat. 1534, added Items 4308, 4309, and 4313 
and struck out former items 4308 "Civilian rifle ranges: 
establishment; instruction", 4309 "Rifle ranges: recom- 
mendations to Congress; regulations", and 4313 "Na- 
tional rifle matches and small-arms school: expenses". 

1987— Pub. L. 100-180, div. A, title V, § 504(b), Dec. 4, 
1987, 101 Stat. 1086, added item 4315. 

1974— Pub. L. 93-365, title VII, § 708(a)(2), Aug. 5, 1974, 
88 Stat. 407, added item 4314. 

§4301. Members of Army: detail as students, ob- 
servers, and investigators at educational in- 
stitutions, industrial plants, and hospitals 

(a) The Secretary of the Army may detail 
members of the Army as students at such tech- 
nical, professional, and other civilian edu- 
cational institutions, or as students, observers, 
or investigators at such industrial plants, hos- 
pitals, and other places, as are best suited to en- 
able them to acquire knowledge or experience in 
the specialties in which it is considered nec- 
essary that they perfect themselves. 

(b) An officer, other than one of the Regular 
Army on the active-duty list, who is detailed 
under subsection (a) shall be ordered to addi- 
tional active duty immediately upon termi- 
nation of the detail, for a period at least as long 
as the detail. However, if the detail is for 90 days 
or less, the officer may be ordered to that addi- 
tional duty only with his consent and in the dis- 
cretion of the Secretary. 

(c) No Reserve of the Army may be detailed as 
a student, observer, or investigator, or ordered 
to active duty under this section, without his 
consent and, if a member of the Army National 
Guard of the United States, without the ap- 
proval of the governor or other appropriate au- 
thority of the State, the Commonwealth of 
Puerto Rico, the District of Columbia, Guam, or 
the Virgin Islands of whose Army National 
Guard he is a member. 
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(d) The Secretary may require, as a condition 
of a detail under subsection (a), that an enlisted 
member accept a discharge and be reenlisted in 
his component for at least three years. 

(e) The total length of details of an enlisted 
member of the Army under subsection (a) during 
one enlistment may not exceed 50 percent of 
that enlistment. 

(f) At no time may more than 8 percent of the 
authorized strength in commissioned officers, 8 
percent of the authorized strength in warrant of- 
ficers, or 2 percent of the authorized strength in 
enlisted members, of the Regular Army, or more 
than 8 percent of the actual strength in commis- 
sioned officers, 8 percent of the actual strength 
in warrant officers, or 2 percent of the actual 
strength in enlisted members, of the total of re- 
serve components of the Army, be detailed as 
students under subsection (a). For the purposes 
of this subsection, the actual strength of each 
category of Reserves includes both members on 
active duty and those not on active duty. 

(g) Expenses incident to the detail of members 
under this section shall be paid from any funds 
appropriated for the Department of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 234; Pub. L. 
93-169, Nov. 29, 1973, 87 Stat. 689; Pub. L. 96-513, 
title V, §502(23), Dec. 12, 1980, 94 Stat. 2910; Pub. 
L. 100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 
1988, 102 Stat. 2059; Pub. L. 109-163, div. A, title 
X, § 1057(a)(9), Jan. 6, 2006, 119 Stat. 3441.) 

Historical and Revision Notes 



Revised 
section 

4301(a) .... 
4301(b) .... 

4301(c) .... 
4301(d) .... 

4301(e) .... 

4301(f) .... 
4301(g) .... 



Source (U.S. Code) 

10:535 (1st 75 words). 

10:535 (less 1st 75 words, 
and less provisos). 

10:535 (1st proviso). 

10:535 (words of 2d pro- 
viso before semicolon). 

10:535 (words of 2d pro- 
viso after semicolon). 

10:535 (last proviso). 

10:535a. 



Source (Statutes at Large) 

June 3. 1916, ch. 134, 
§127a (13th par.); added 
June 4, 1920, ch. 227, 
subch. I, §51 (13th 
par.); restated June 8, 
1926, ch. 495; May 13. 
1941. ch. 113; June 30. 
1941, ch. 262 (4th pro- 
viso under ''Finance 
Department"); re- 
stated June 19. 1948. ch. 
501, §1. 62 Stat. 477. 

June 19, 1948. ch. 501, §2, 
62 Stat. 478. 



In subsection (a), the words "members of the Army" 
are substituted for the words "personnel of the Army of 
the United States, without regard to component". 

In subsection (b), the words "Is detailed under sub- 
section (a)" are substituted for the words "receives 
such instruction". The words "as long as the detail" 
are substituted for the words "equal to the duration of 
his period of instruction". The words "However, if the 
detail is for" are substituted for the words "except that 
where the duration of such training Is". The words 
"other than one of the Regular Army on the active 
list" are inserted, since members of the Regular Army 
on the active list are on continuous active duty. The 
word "additional" is inserted, since the detail under 
this section Is active duty. The words "the officer may 
be ordered to that additional duty" are substituted for 
the words "such subsequent active duty may * * * the 
officer concerned". 

In subsection (c), the words "of whose Army National 
Guard he is a member" are substituted for the words 
"whichever is concerned". 

In subsection (d), the words "as a condition of a de- 
tail under subsection (a)" are substituted for the words 
"prior to his detail pursuant to the provisions of this 
paragraph". The words "accept a discharge" are sub- 
stituted for the words "be discharged". 

In subsection (e), the words "during one enlistment" 
are inserted for clarity. 



In subsection (f), the last sentence is substituted for 
10:535 (words within parentheses of last proviso). 

In subsection (g), the words "under this section" are 
substituted for 10:535a (9th through 41st words). 

Amendments 

2006— Subsec. (c). Pub. L. 109-163 substituted "State, 
the Commonwealth of Puerto Rico, the District of Co- 
lumbia, Guam, or the Virgin Islands" for "State or Ter- 
ritory, Puerto Rico, or the District of Columbia". 

1988— Subsec. (c). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

1980— Subsec. (b). Pub. L. 96-513 substituted "active- 
duty list" for "active list" in first sentence. 

1973 — Subsec. (b). Pub. L. 93-169 struck out provisions 
which limited to four years the maximum period for 
which an officer detailed for additional active duty 
upon termination of detail is required to serve. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Detail of Personnel of All Components of Army 
During World War II 

Act Feb. 6, 1942, ch. 40, 56 Stat. 50, as amended by act 
Mar. 6, 1943, ch. 13, 57 Stat. 14, provided for the detail 
of all components of the Army during World War II. 

§ 4302. Enlisted members of Army: schools 

(a) So far as consistent with the requirements 
of military training and service, and under regu- 
lations to be prescribed by the Secretary of the 
Army with the approval of the President, en- 
listed members of the Army shall be permitted 
to study and receive instruction to increase 
their military efficiency and to enable them to 
return to civilian life better equipped for indus- 
trial, commercial, and business occupations. 
Part of this instruction may be vocational edu- 
cation in agriculture or the mechanic arts. Ci- 
vilian teachers may be employed to aid Army of- 
ficers in this instruction. 

(b) Schools for the instruction of enlisted 
members of the Army in the common branches 
of education, including United States history 
shall be maintained at all posts at which mem- 
bers of the Army are stationed. The Secretary 
may detail members of the Army to carry out 
this subsection. The commander of each post 
where schools are maintained under this sub- 
section shall provide a suitable room or building 
for school and religious purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 235.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4302(a) 


10:1176. 


June 3, 1916. ch. 134, §27 


4302(b) 


10:1172. 


(last par.), 39 Stat. 186. 






R.S. 1231. 



In subsection (a), the first 12 words are substituted 
for 10:1176 (1st 5, and last 18, words). The words "and the 
Secretary of the Army shall have the power at all 
times to suspend, increase, or decrease the amount of 
such instruction offered" are omitted as surplusage. 

In subsection (b), the words "garrisons, and perma- 
nent camps" are omitted as covered by the word 
"posts". The word "Including" Is substituted for the 
words "and especially in". The word "members" Is sub- 
stituted for the words "officers and enlisted men". The 
words "as may be necessary", "It * * * be the duty", 
and "or garrison" are omitted as surplusage. 
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Delegation of Functions 

Function of the President under subsec. (a) of this 
section delegated to the Secretary of Defense, see sec- 
tion 1(6) of Ex. Ord. No. 11390, Jan. 22, 1968, 33 F.R. 841, 
set out as a note under section 301 of Title 3, The Presi- 
dent. 

§ 4303. Army Ranger training: instructor staffing; 
safety 

(a) Levels of Personnel Assigned. — (1) Tlie 
Secretary of tlie Army shall ensure that at all 
times the number of officers, and the number of 
enlisted members, permanently assigned to the 
Ranger Training Brigade (or other organiza- 
tional element of the Army primarily respon- 
sible for Ranger student training) are not less 
than 90 percent of the required manning spaces 
for officers, and for enlisted members, respec- 
tively, for that brigade. 

(2) In this subsection, the term "required man- 
ning spaces" means the number of personnel 
spaces for officers, and the number of personnel 
spaces for enlisted members, that are designated 
in Army authorization documents as the number 
required to accomplish the missions of a par- 
ticular unit or organization. 

(b) Training Safety Cells. — (1) The Secretary 
of the Army shall establish and maintain an or- 
ganizational entity known as a "safety cell" as 
part of the organizational elements of the Army 
responsible for conducting each of the three 
major phases of the Ranger Course. The safety 
cell in each different geographic area of Ranger 
Course training shall be comprised of personnel 
who have sufficient continuity and experience in 
that geographic area of such training to be 
knowledgeable of the local conditions year- 
round, including conditions of terrain, weather, 
water, and climate and other conditions and the 
potential effect on those conditions on Ranger 
student training and safety. 

(2) Members of each safety cell shall be as- 
signed in sufficient numbers to serve as advisers 
to the officers in charge of the major phase of 
Ranger training and shall assist those officers in 
making informed daily "go" and "no-go" deci- 
sions regarding training in light of all relevant 
conditions, including conditions of terrain, 
weather, water, and climate and other condi- 
tions. 

(Added Pub. L. 104-106, div. A, title V, § 562(a)(1), 
Feb. 10, 1996, 110 Stat. 323.) 

Accomplishment op Required Manning Levels; GAO 
Assessment 

Section 562(b), (c) of Pub. L. 104-106 provided that: 

"(b) Accomplishment op Required Manning Lev- 
els. — (1) If, as of the date of the enactment of this Act 
[Feb. 10, 1996], the number of officers, and the number 
of enlisted members, permanently assigned to the 
Army Ranger Training Brigade are not each at (or 
above) the requirement specified in subsection (a) of 
section 4303 of title 10, United States Code, as added by 
subsection (a), the Secretary of the Army shall — 

"(A) take such steps as necessary to accomplish 

that requirement within 12 months after such date of 

enactment; and 

"(B) submit to Congress, not later than 90 days 

after such date of enactment, a plan to achieve and 

maintain that requirement. 

"(2) The requirement specified in subsection (a) of 
section 4303 of title 10, United States Code, as added by 



subsection (a), shall expire two years after the date (on 
or after the date of the enactment of this Act) on which 
the required manning levels referred to in paragraph (1) 
are first attained. 

"(c) GAO Assessment. — (1) Not later than one year 
after the date of the enactment of this Act [Feb. 10, 
1996], the Comptroller General shall submit to Congress 
a report providing a preliminary assessment of the im- 
plementation and effectiveness of all corrective actions 
taken by the Army as a result of the February 1995 ac- 
cident at the Florida Ranger Training Camp, including 
an evaluation of the implementation of the required 
manning levels established by subsection (a) of section 
4303 of title 10, United States Code, as added by sub- 
section (a). 

"(2) At the end of the two-year period specified in 
subsection (b)(2), the Comptroller General shall submit 
to Congress a report providing a final assessment of the 
matters covered in the preliminary report under para- 
graph (1). The report shall include the Comptroller 
General's recommendation as to the need to continue 
required statutory manning levels as specified in sub- 
section (a) of section 4303 of title 10, United States 
Code, as added by subsection (a)." 

§4306. Service schools: leaves of absence for in- 
structors 

The officer in charge of an Army service 
school may grant a leave of absence for the pe- 
riod of the suspension of the ordinary academic 
studies, without reduction of pay or allowances, 
to any officer on duty exclusively as an instruc- 
tor at the school. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 235.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4306 


10:843. 


Mar. 23. 1910, ch. 115 (pro- 






viso under "United 






States Service 






Schools"), 36 Stat. 244. 



The words "The provisions of section 1144 of this 
title, authorizing leaves of absence to certain officers 
of the Military Academy * * * are hereby, extended to 
include" are omitted as surplusage. 



[§§4307, 4308. Repealed. Pub. L. 104-106, div. A, 
title XVI, § 1624(a)(1), Feb. 10, 1996, 110 Stat. 
522] 

Section 4307, act Aug. 10, 1956, ch. 1041, 70A Stat. 235, 
permitted President to detail commissioned officer of 
the Army or of the Marine Corps as director of civilian 
marksmanship. 

Section 4308, acts Aug. 10, 1956, ch. 1041, 70A Stat. 236; 
Nov. 14, 1986, Pub. L. 99-661, div. A, title III, § 318(a), 100 
Stat. 3855; Nov. 5, 1990, Pub. L. 101-510, div. A, title III, 
§328(b)-(d), (g)(1), 104 Stat. 1533, 1534; Oct. 23, 1992, Pub. 
L. 102-484, div. A, title III, § 380(a)(1), 106 Stat. 2389; Nov. 
30, 1993, Pub. L. 103-160, div. A, title III, §372, 107 Stat. 
1635, related to authority of Secretary of the Army to 
promote civilian marksmanship. See section 40701 et 
seq. of Title 36, Patriotic and National Observances, 
Ceremonies, and Organizations. 

Eppective Date op Repeal 

Repeal effective on the earlier of the date on which 
the Secretary of the Army submits a certification in 
accordance with section 5523 of [former] Title 36, Patri- 
otic Societies and Observances, or Oct. 1, 1996, see sec- 
tion 1624(c) of Pub. L. 104-106, set out as an Effective 
Date of 1996 Amendment note under section 4316 of this 
title. 
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§4309. Rifle ranges: availability for use by mem- 
bers and civilians 

(a) Ranges Available. — All rifle ranges con- 
structed in whole or in part with funds provided 
by the United States may be used by members of 
the armed forces and by persons capable of bear- 
ing' arms. 

(b) Military Ranges. — (1) In the case of a rifle 
range referred to in subsection (a) that is lo- 
cated on a military installation, the Secretary 
concerned may establish reasonable fees for the 
use by civilians of that rifle range to cover the 
material and supply costs incurred by the armed 
forces to make that rifle range available to ci- 
vilians. 

(2) Fees collected pursuant to paragraph (1) in 
connection with the use of a rifle range shall be 
credited to the appropriation available for the 
operation and maintenance of that rifle range 
and shall be available for the operation and 
maintenance of that rifle range. 

(3) Use of a rifle range referred to in paragraph 
(1) by civilians may not interfere with the use of 
the range by members of the armed forces. 

(c) Regulations. — Regulations to carry out 
this section with respect to a rifle range shall be 
prescribed, subject to the approval of the Sec- 
retary concerned, by the authorities controlling 
the rifle range. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 236; Pub. L. 
99-145, title XIII, § 1301(b)(3)(A), Nov. 8, 1985, 99 
Stat. 735; Pub. L. 101-510, div. A, title III, § 328(e), 
Nov. 5, 1990, 104 Stat. 1533; Pub. L. 102-484, div. A, 
title III, § 380(b)(1), Oct. 23, 1992, 106 Stat. 2390.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4309(a) 
4309(b) 


32:186 (1st sentence). 
32:186 (less 1st sentence). 


June 3, 1916, ch. 134, §113 
(1st 2 sentences), 39 
Stat. 211. 



In subsection (a), the words "such a comprehensive 
* * * as will ultimately result In" are omitted as sur- 
plusage. 

In subsection (b), the words "United States" are sub- 
stituted for the word "Congress". The words "members 
of the armed forces" are substituted for the words 
"those in any branch of the military or naval service". 
The words "of the United States" are omitted as sur- 
plusage. 

Amendments 

1992 — Pub. L. 102-484 amended section generally. Prior 
to amendment section read as follows: 

"(a) Ranges Available. — (1) All rifle ranges con- 
structed in whole or in part with funds provided by the 
United States may be used by members of the armed 
forces and by able-bodied persons capable of bearing 
arms. 

"(b) Military Ranges. — (1) In the case of a rifle 
range referred to in subsection (a) located on a military 
installation, the Secretary of the Army shall establish 
reasonable fees for the use by civilians of that rifle 
range to cover any costs incurred by the Army to make 
that rifle range available to civilians. 

"(2) Use of a rifle range referred to in paragraph (1) 
by civilians may not interfere with the use of those 
ranges by members of the armed forces. 

"(c) Regulations. — Regulations to carry out this sec- 
tion shall be prescribed by the authorities controlling 
the rifle range, subject to the approval of the Secretary 
of the Army." 

1990— Pub. L. 101-510 substituted "Rifle ranges: avail- 
able for use by members and civilians" for "Rifle 



ranges: recommendations to Congress; regulations" in 
section catchline and amended text generally. Prior to 
amendment, text read as follows: 

"(a) The Secretary of the Army shall submit annu- 
ally to Congress recommendations and estimates for 
the establishment and maintenance of indoor and out- 
door rifle ranges under a plan to provide facilities for 
rifle practice in all sections of the country. 

"(b) All rifle ranges established under subsection (a) 
and all rifle ranges already constructed, in whole or in 
part with funds provided by the United States, may be 
used by members of the armed forces and by all able- 
bodied persons capable of bearing arms, under regula- 
tions prescribed by the authorities controlling those 
ranges and approved by the Secretary." 

1985 — Subsec. (b). Pub. L. 99-145 substituted "persons" 
for "males". 

Effective Date of 1992 Amendment 

Section 380(e) of Pub. L. 102-484 provided that: 

"(1) This section [enacting section 4316 of this title 
and amending this section and sections 4308 and 4313 of 
this title] and the amendments made by this section 
shall take effect on the earlier of — 

"(A) the date of the enactment of this Act [Oct. 23, 

1992]; or 
"(B) October 1, 1992. 

"(2) If under paragraph (1) the amendments made by 
this section take effect before October 1, 1992, the 
amendments made by section 328 of the National De- 
fense Authorization Act for Fiscal Year 1991 (Public 
Law 101-510; 104 Stat. 1533) shall not take effect. 

"(3) If under paragraph (1) the amendments made by 
this section take effect on October 1, 1992, the amend- 
ments made by this section shall be considered exe- 
cuted immediately following the amendments made by 
section 328 of the National Defense Authorization Act 
for Fiscal Year 1991 (Public Law 101-510; 104 Stat. 
1533)." 

Effective Date of 1990 Amendment 

Section 328(h) of Pub. L. 101-510 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 4308, 4311, and 4313 of this title] shall 
take effect on October 1, 1992." 

[§§4310, 4311. Repealed. Pub. L. 104-106, div. A, 
title XVI, § 1624(a)(1), Feb. 10, 1996, 110 Stat. 
522] 

Section 4310, act Aug. 10, 1956, ch. 1041, 70A Stat. 236, 
permitted President and Secretary of the Army to de- 
tail members of Army as rifle instructors for civilians. 

Section 4311, acts Aug. 10, 1956, ch. 1041, 70A Stat. 237; 
Nov. 5, 1990, Pub. L. 101-510, div. A, title III, § 328(f), 104 
Stat. 1534, permitted Secretary of the Army to provide 
for issue of military rifles and sale of ammunition for 
use in rifle instruction for civilians. 

Effective Date of Repeal 

Repeal effective on the earlier of the date on which 
the Secretary of the Army submits a certification in 
accordance with section 5523 of [former] Title 36, Patri- 
otic Societies and Observances, or Oct. 1, 1996, see sec- 
tion 1624(c) of Pub. L. 104-106, set out as an Effective 
Date of 1996 Amendment note under section 4316 of this 
title. 

[§§4312, 4313. Repealed. Pub. L. 105-225, §6(b), 
Aug. 12, 1998, 112 Stat. 1499] 

Section 4312, act Aug. 10, 1956, ch. 1041, 70A Stat. 237, 
related to National rifle and pistol matches and small- 
arms firing school. 

Section 4313, act Aug. 10, 1956, ch. 1041, 70A Stat. 237; 
Pub. L. 99-145, title XIII, § 1301(b)(3)(B), Nov. 8, 1985, 99 
Stat. 735; Pub. L. 99-661, div. A, title III, § 318(b), Nov. 
14, 1986, 100 Stat. 3855; Pub. L. 101-510, div. A, title III, 
§ 328(a), Nov. 5, 1990, 104 Stat. 1533; Pub. L. 102-484, div. 
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A, title m, §380(c)(l), Oct. 23, 1992, 106 Stat. 2391; Pub. 
L. 103-35, title II, §201(g)(10)(A), May 31, 1993, 107 Stat. 
100; Pub. L. 104-106, div. A, title XVI, § 1624(b)(1), Feb. 
10, 1996, 110 Stat. 522, related to expenses of National 
Matches and small-arms school. 

§4314. Degree granting authority for United 
States Army Command and General Staff 
College 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Army, the Commandant 
of the United States Army Command and Gen- 
eral Staff College may, upon the recommenda- 
tion of the faculty and dean of the college, con- 
fer appropriate degrees upon graduates who 
meet the degree requirements. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the United States Army Command and 
General Staff College is accredited by the ap- 
propriate civilian academic accrediting agen- 
cy or organization to award the degree, as de- 
termined by the Secretary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the United States Army 
Command and General Staff College to award 
any new or existing degree. 

(Added Pub. L. 93-365, title VII, § 708(a)(1), Aug. 
5, 1974, 88 Stat. 407; amended Pub. L. 96-513, title 
V, §512(11), Dec. 12, 1980, 94 Stat. 2929; Pub. L. 
101-510, div. A, title XIII, §1322(a)(13), Nov. 5, 
1990, 104 Stat. 1671; Pub. L. 110-417, [div. A], title 
V, § 543(c)(1), Oct. 14, 2008, 122 Stat. 4458.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, text read as follows: "Under regulations 



prescribed by the Secretary of the Army, and with the 
approval of a nationally recognized civilian accrediting 
association approved by the Secretary of Education, 
the Commandant of the United States Army Command 
and General Staff College may upon recommendation 
by the faculty confer the degree of master of military 
art and science upon graduates of the college who have 
fulfilled the following degree requirements: a minimum 
of thirty semester hours of graduate credit, including a 
masters thesis of six to eight semester hours, and a 
demonstration of competence in the discipline of mili- 
tary art and science as evidenced by satisfactory per- 
formance on a general comprehensive examination. 
These requirements may be altered only with the ap- 
proval of such association." 

1990— Pub. L. 101-510 struck out at end "The Sec- 
retary of the Army shall report annually to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives the following information: (1) the cri- 
teria which must be met to entitle a student to award 
of the degree, (2) whether such criteria have changed in 
any respect during the reporting year, (3) the number 
of students in the most recent resident course graduat- 
ing class, (4) the number of such students who were en- 
rolled in the master of military art and science pro- 
gram, and (5) the number of students successfully com- 
pleting the master of military art and science pro- 
gram." 

1980— Pub. L. 96-513 substituted "Secretary of Edu- 
cation" for "Commissioner of Education, Department 
of Health, Education, and Welfare". 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an institution of 
professional military education referred to in such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Retroactive Degree Conferral; Maximum Amount 

Section 708(b) of Pub. L. 93-365 provided that: "The 
Commandant of the United States Army Command and 
General Staff College may confer the degree of master 
of military art and science upon graduates of the col- 
lege who have completed the requirements for that de- 
gree since 1964 but prior to the enactment of this Act 
[Aug. 5, 1974]; but the number of such degrees awarded 
for such period may not exceed two hundred." 

§4315. The Judge Advocate General's School: 
master of laws in military law 

Under regulations prescribed by the Secretary 
of the Army, the Commandant of the Judge Ad- 
vocate General's School of the Army may, upon 
recommendation by the faculty of such school, 
confer the degree of master of laws (LL.M.) in 
military law upon graduates of the school who 
have fulfilled the requirements for that degree. 

(Added Pub. L. 100-180, div. A, title V, § 504(a), 
Dec. 4, 1987, 101 Stat. 1086.) 

§ 4316. Reporting requirements 

The Secretary of the Army shall biennially 
submit to the Congress a report that specifies 
the overall expenditures for programs and ac- 
tivities under this chapter and any progress 
made with respect to achieving financial self- 
sufficiency of the programs and activities. 

(Added Pub. L. 102-484, div. A, title III, 
§ 380(d)(1), Oct. 23, 1992, 106 Stat. 2391; amended 
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Pub. L. 104-106, div. A, title XVI, § 1624(b)(2), Feb. 
10, 1996, 110 Stat. 522.) 

Codification 

Another section 4316 was renumbered section 4317 of 
this title. 

Amendments 

1996— Pub. L. 104-106 struck out ", including fees 
charged and amounts collected pursuant to subsections 
(b) and (c) of section 4308," after "under this chapter". 

Effective Date of 1996 Amendment 

Section 1624(c) of Pub. L. 104-106 provided that: "The 
amendments made by this section [amending this sec- 
tion, section 4313 of this title, and section 925 of Title 
18, Crimes and Criminal Procedure, and repealing sec- 
tions 430V, 4308, 4310, and 4311 of this title] shall take ef- 
fect on the earlier of — 

"(1) the date on which the Secretary of the Army 

submits a certification in accordance with section 

1623 [former 36 U.S.C. 5523]; or 
"(2) October 1, 1996." 

Effective Date 

Section effective Oct. 1, 1992, see section 380(e) of Pub. 
L. 102-484, set out as an Effective Date of 1992 Amend- 
ment note under section 4309 of this title. 

§4317. Military history fellowships 

(a) Fellowships. — The Secretary of the Army 
shall prescribe regulations under which the Sec- 
retary may award fellowships in military his- 
tory of the Army to the persons described in 
subsection (b). 

(b) Eligible Persons. — The persons eligible 
for awards of fellowships under this section are 
citizens and nationals of the United States 
who — 

(1) are graduate students in United States 
military history; 

(2) have completed all requirements for a 
doctoral degree other than preparation of a 
dissertation; and 

(3) agree to prepare a dissertation in a sub- 
ject area of military history determined by 
the Secretary. 

(c) Regulations. — The regulations prescribed 
under this section shall include — 

(1) the criteria for award of fellowships; 

(2) the procedures for selecting recipients; 

(3) the basis for determining the amount of 
a fellowship; and 

(4) the total amount that may be awarded as 
fellowships during an academic year. 

(Added Pub. L. 102-484, div. A, title X, § 1076(a), 
Oct. 23, 1992, 106 Stat. 2511, §4316; renumbered 
§4317, Pub. L. 103-35, title II, § 201(b)(2)(A), May 
31, 1993, 107 Stat. 98.) 

Amendments 

1993— Pub. L. 103-35 renumbered section 4316 of this 
title as this section. 

§4318. Drill sergeant trainees: human relations 
training 

(a) Human Relations Training Required — 
The Secretary of the Army shall include as part 
of the training program for drill sergeants a 
course in human relations. The course shall be a 
minimum of two days in duration. 

(b) Resources. — In developing a human rela- 
tions course under this section, the Secretary 



shall use the capabilities and expertise of the 
Defense Equal Opportunity Management Insti- 
tute (DEOMI). 

(Added Pub. L. 105-85, div. A, title V, § 557(a)(1), 
Nov. 18, 1997, 111 Stat. 1750.) 

Effective Date 

Section 557(b) of Pub. L. 105-85, as amended by Pub. 
L. 106-65, div. A, title X, § 1066(c)(1), Oct. 5, 1999, 113 
Stat. 773, provided that: "Section 4318 of title 10, United 
States Code, as added by subsection (a), shall apply 
with respect to drill sergeant trainee classes that begin 
after the end of the 90-day period beginning on the date 
of the enactment of this Act [Nov. 18, 1997]." 

Reform of Army Drill Sergeant Selection and 
Training Process 

Section 556 of Pub. L. 105-85 provided that: 
"(a) In General. — The Secretary of the Army shall 
reform the process for selection and training of drill 
sergeants for the Army. 

"(b) Measures To Be Taken. — As part of such reform, 
the Secretary shall undertake the following measures 
(unless, in the case of any such measure, the Secretary 
determines that that measure would not result in im- 
proved effectiveness and efficiency in the drill sergeant 
selection and training process): 

"(1) Review the overall process used by the Depart- 
ment of the Army for selection of drill sergeants to 
determine — 

"(A) whether that process is providing drill ser- 
geant candidates in sufficient quantity and quality 
to meet the needs of the training system; and 

"(B) whether duty as a drill sergeant is a career- 
enhancing assignment (or is seen by potential drill 
sergeant candidates as a career-enhancing assign- 
ment) and what steps could be taken to ensure that 
such duty is in fact a career-enhancing assignment. 
"(2) Incorporate into the selection process for all 
drill sergeants the views and recommendations of the 
officers and senior noncommissioned officers in the 
chain of command of each candidate for selection 
(particularly those of senior noncommissioned offi- 
cers) regarding the candidate's suitability and quali- 
fications to be a drill sergeant. 

"(3) Establish a requirement for psychological 
screening for each drill sergeant candidate. 

"(4) Reform the psychological screening process for 
drill sergeant candidates to improve the quality, 
depth, and rigor of that screening process. 

"(5) Revise the evaluation system for drill ser- 
geants in training to provide for a so-called 'whole 
person' assessment that gives insight into the quali- 
fications and suitability of a drill sergeant candidate 
beyond the candidate's ability to accomplish required 
performance tasks. 

"(6) Revise the Army military personnel records 
system so that, under conditions and circumstances 
to be specified in regulations prescribed by the Sec- 
retary, a drill sergeant trainee who fails to complete 
the training to be a drill sergeant and is denied grad- 
uation will not have the fact of that failure recorded 
in those personnel records. 

"(7) Provide each drill sergeant in training with the 
opportunity, before or during that training, to work 
with new recruits in initial entry training and to be 
evaluated on that opportunity. 

"(c) Report. — Not later than March 31, 1998, the Sec- 
retary shall submit to the Committee on National Se- 
curity of the House of Representatives and the Com- 
mittee on Armed Services of the Senate a report of the 
reforms adopted pursuant to this section or, in the case 
of any measure specified in any of paragraphs (1) 
through (7) of subsection (b) that was not adopted, the 
rationale why that measure was not adopted." 

§ 4319. Recruit basic training: separate housing 
for male and female recruits 

(a) Physically Separate Housing.— (1) The 
Secretary of the Army shall provide for housing 
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male recruits and female recruits separately and 
securely from each other during basic training. 

(2) To meet the requirements of paragraph (1), 
the sleeping and latrine areas provided for 
male recruits shall be physically separated from 
the sleeping and latrine areas provided for 
female recruits by permanent walls, and the 
areas for male recruits and the areas for female 
recruits shall have separate entrances. 

(3) The Secretary shall ensure that, when a re- 
cruit is in an area referred to in paragraph (2), 
the area is supervised by one or more persons 
who are authorized and trained to supervise the 

(b) Alternative Separate Housing. — If male 
recruits and female recruits cannot be housed as 
provided under subsection (a) by October 1, 2001, 
at a particular installation, the Secretary of the 
Army shall require (on and after that date) that 
male recruits in basic training at such installa- 
tion be housed in barracks or other troop hous- 
ing facilities that are only for males and that fe- 
male recruits in basic training at such installa- 
tion be housed in barracks or other troop hous- 
ing facilities that are only for females. 

(c) Construction Planning. — In planning for 
the construction of housing to be used for hous- 
ing recruits during basic training, the Secretary 
of the Army shall ensure that the housing is to 
be constructed in a manner that facilitates the 
housing of male recruits and female recruits 
separately and securely from each other. 

(d) Basic Training Defined. — In this section, 
the term 'basic training' means the initial entry 
training program of the Army that constitutes 
the basic training of new recruits. 

(Added Pub. L. 105-261, div. A, title V, § 521(a)(1), 
Oct. 17, 1998, 112 Stat. 2009.) 

Implementation 

Pub. L. 105-261, div. A, title V, § 521(a)(3), Oct. 17, 1998, 
112 Stat. 2010, provided that: "The Secretary of the 
Army shall implement section 4319 of title 10, United 
States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

§ 4320. Recruit basic training: privacy 

The Secretary of the Army shall require that 
access by drill sergeants and other training per- 
sonnel to a living area in which recruits are 
housed during basic training shall be limited 
after the end of the training day, other than in 
the case of an emergency or other exigent cir- 
cumstance, to drill sergeants and other training 
personnel who are of the same sex as the re- 
cruits housed in that living area or to superiors 
in the chain of command of those recruits who, 
if not of the same sex as the recruits housed in 
that living area, are accompanied by a member 
(other than a recruit) who is of the same sex as 
the recruits housed in that living area. 

(Added Pub. L. 105-261, div. A, title V, § 522(a)(1), 
Oct. 17, 1998, 112 Stat. 2012.) 

Implementation 

Pub. L. 105-261, div. A, title V, § 522(a)(3), Oct. 17, 1998, 
112 Stat. 2012, provided that: "The Secretary of the 
Army shall implement section 4320 of title 10, United 



States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

§ 4321. Degree granting authority for United 
States Army War College 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Army, the Commandant 
of the United States Army War College may, 
upon the recommendation of the faculty and 
dean of the college, confer appropriate degrees 
upon graduates who meet the degree require- 
ments. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the United States Army War College is 
accredited by the appropriate civilian aca- 
demic accrediting agency or organization to 
award the degree, as determined by the Sec- 
retary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the United States Army 
War College to award any new or existing de- 
gree. 

(Added Pub. L. 106-65, div. A, title V, § 542(a), 
Oct. 5, 1999, 113 Stat. 607; amended Pub. L. 
110-417, [div. A], title V, § 543(d)(1), Oct. 14, 2008, 
122 Stat. 4459.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, text read as follows: "Under regulations 
prescribed by the Secretary of the Army, the Com- 
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mandant of the United States Army War College, upon 
the recommendation of the faculty and dean of the col- 
lege, may confer the degree of master of strategic stud- 
ies upon graduates of the college who have fulfilled the 
requirements for that degree." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an institution of 
professional military education referred to in such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

CHAPTER 403— UNITED STATES MILITARY 
ACADEMY 

Sec. 

4331. Establishment; Superintendent; faculty. 

4332. Departments and professors: titles. 

4333. Superintendent; faculty: appointment and de- 

tail. 

4333a. Superintendent: condition for detail to posi- 
tion. 

4334. Command and supervision. 

4335. Dean of Academic Board. 

4336. Permanent professors; director of admissions. 

4337. Chaplain. 

4338. Civilian faculty: number; compensation. 
[4339. Repealed.] 

4340. Quartermaster. 

4341. Faculty and other officers: leaves of absence. 
4341a. Cadets: appointment by the President. 

4342. Cadets: appointment; numbers, territorial 

distribution. 

4343. Cadets: appointment; to bring Corps to full 

strength. 

4344. Selection of persons from foreign countries. 

4345. Exchange program with foreign military 

academies. 

4345a. Foreign and cultural exchange activities. 

4346. Cadets: requirements for admission. 

4347. Cadets; nominees: effect of redistricting of 

S tfl. LBS. 

4348. Cadets: agreement to serve as officer. 

4349. Cadets: organization of Corps; service; in- 

struction. 

4350. Cadets: clothing and equipment. 

4351. Cadets: deficiencies in conduct or studies; ef- 

fect of failure on successor. 

4352. Cadets: hazing. 

4353. Cadets: degree and commission on gradua- 

tion. 

4354. Buildings and grounds: memorial hall; build- 

ings for religious worship. 

4355. Board of Visitors. 

4356. Use of certain gifts. 

4357. Acceptance of guarantees with gifts for major 

projects. 

4358. Grants for faculty research for scientific, lit- 

erary, and educational purposes: accept- 
ance; authorized grantees. 

4359. Mixed-funded athletic and recreational extra- 

curricular programs: authority to manage 
appropriated funds in same manner as non- 
appropriated funds. 

4360. Cadets: charges and fees for attendance; limi- 

tation. 

4361. Policy on sexual harassment and sexual vio- 

lence. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, §541(a)(2), Oct. 
14, 2008, 122 Stat. 4455, added item 4345a. 

2006— Pub. L. 109-364, div. A, title X, § 1071(g)(2), Oct. 
17, 2006, 120 Stat. 2402, made technical correction to di- 
rectory language of Pub. L. 108-375, § 544(a)(2). See 2004 
Amendment note below. 

Pub. L. 109-364, div. A, title V, § 532(d)(1), Oct. 17, 2006, 
120 Stat. 2205, added item 4361. 



2004— Pub. L. 108-375, div. A, title V, § 545(a)(2), Oct. 
28, 2004, 118 Stat. 1908, added item 4360. 

Pub. L. 108-375, div. A, title V, § 544(a)(2), Oct. 28, 2004, 
118 Stat. 1906, as amended by Pub. L. 109-364, div. A, 
title X, § 1071(g)(2), Oct. 17, 2006, 120 Stat. 2402, added 
item 4359. 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(B), div. 
B, title XXVIII, § 2871(a)(2), Oct. 5, 1999, 113 Stat. 603, 
873, added items 4333a and 4357. 

1998— Pub. L. 105-261, div. A, title X, § 1063(a)(2), Oct. 
17, 1998, 112 Stat. 2130, added item 4358. 

1997— Pub. L. 105-85, div. A, title V, § 542(a)(2), Nov. 18, 
1997, 111 Stat. 1741, added item 4345. 

1996— Pub. L. 104-106, div. A, title V, § 533(a)(2), Feb. 
10, 1996, 110 Stat. 315, struck out item 4357 'Athletics 
program: athletic director; nonappropriated fund ac- 
count". 

1994— Pub. L. 103-337, div. A, title V, § 556(a)(2), Oct. 5, 
1994, 108 Stat. 2774, added item 4357. 

1993— Pub. L. 103-160, div. A, title V, § 533(a)(2), Nov. 
30, 1993, 107 Stat. 1658, added item 4338. 

1983— Pub. L. 98-94, title X, § 1004(a)(3), Sept. 24, 1983, 
97 Stat. 658, substituted "from foreign countries" for 
"from Canada and American Republics" in item 4344, 
and struck out item 4345 "Selection of Filipinos". 

1982— Pub. L. 97-295, §1(41)(B), Oct. 12, 1982, 96 Stat. 
1298, added item 4356. 

1981— Pub. L. 97-60, title II, § 203(a)(2)(B), Oct. 14, 1981, 
95 Stat. 1006, added item 4341a. 

1978— Pub. L. 95-551, §4(b), Oct. 30, 1978, 92 Stat. 2069, 
substituted "Establishment; Superintendent; faculty" 
for "Superintendent; faculty; adjutant; chaplain" in 
item 4331, "director of admissions" for "registrar" in 
item 4336, and struck out item 4338 "Director of 
music". 

1968— Pub. L. 90-623, §2(7), Oct. 22, 1968, 82 Stat. 1314, 
struck out item 4339 "Organist and choirmaster; civil- 
ian instructors in departments of foreign languages and 
tactics: quarters, fuel, and light". 

1958— Pub. L. 85-600, §1(12), Aug. 6, 1958, 72 Stat. 523, 
inserted ", registrar" in item 4336. 



§ 4331. Establishment; Superintendent; faculty 

(a) There is in the Department of the Army a 
United States Military Academy, at West Point, 
New York (hereinafter in this chapter referred 
to as the "Academy"), for the instruction and 
preparation for military service of selected per- 
sons called "cadets". The organization of the 
Academy shall be prescribed by the Secretary of 
the Army. 

(b) There shall be at the Academy the follow- 
ing: 

(1) A Superintendent. 

(2) A Dean of the Academic Board, who is a 
permanent professor. 

(3) A Commandant of Cadets. 

(4) Twenty-eight permanent professors. 

(5) A chaplain. 

(6) A director of admissions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 238; Pub. L. 
85-600, §1(8), Aug. 6, 1958, 72 Stat. 522; Pub. L. 
85-723, Aug. 21, 1958, 72 Stat. 711; Pub. L. 95-551, 
§1, Oct. 30, 1978, 92 Stat. 2069; Pub. L. 96-513, title 
V, §512(12), Dec. 12, 1980, 94 Stat. 2929; Pub. L. 
102-484, div. A, title V, § 523(a), Oct. 23, 1992, 106 
Stat. 2409; Pub. L. 103-160, div. A, title V, 
§ 533(a)(3), Nov. 30, 1993, 107 Stat. 1658; Pub. L. 
110-181, div. A, title V, §507, Jan. 28, 2008, 122 
Stat. 96.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4331(a) 


10:1061. 


R.S. 1309; Feb. 18, 1896, 




10:1071. 


oh. 22 (less proviso), 29 




10:1077. 


Stat. 8. 




10:1077a. 


June 23, 1879, oh. 35, §4 




10:1078a. 


(less last 30 words), 21 




10:1087 (less proviso). 


Stat. 34. 




10:1088. 


June 8, 1926, oh. 492 (1st 




10:1089 (1st 20 words). 


par., less 1st proviso), 


4331(b) 


10:1073. 


44 Stat. 703. 

Apr. 19, 1910, oh. 174 (1st 
and 2d provisos under 
"Permanent Establish- 
ment"), 36 Stat. 312; 
June 8, 1926, oh. 492 (1st 
proviso of 1st par.), 44 
Stat. 703. 

Apr. 19, 1910, oh. 174 (8th 
par. under "Permanent 
Establishment"), 36 
Stat. 312. 

May 26, 1934. oh. 353. 48 
Stat. 806. 

June 26, 1946, oh. 495, §§1 
(less proviso), 2, 3 (1st 
20 words), 60 Stat. 312. 



In subsection (a), reference to the senior instructors 
of artillery, cavalry, and infantry, and the master of 
the sword, in 10:1061, are omitted as obsolete. The du- 
ties of the former master of the sword are presently 
performed by the director of physical education, de- 
tailed to that duty by the superintendent of the Acad- 
emy from officers assigned to duty at that installation 
by the Secretary under section 3012(e) of this title. The 
words "and one assistant professor", in 10:1061, are 
omitted as superseded by section 4333 of this title. The 
words "shall be constituted" are omitted as surplusage. 
The Act of June 8, 1926, ch. 492 (last proviso of 1st par.), 
44 Stat. 703, is not contained in 10:1077a. It is also omit- 
ted from the revised section as executed. 

The word "permanent" is inserted in subsection 
(a)(4), pursuant to 10:1087, which, by adding one perma- 
nent professor for each of the subjects of instruction 
named in clauses (A)-(I), inclusive, implies that there 
already was a permanent professor for each of those 
subjects. The subjects of instruction set forth in 
clauses (A)-(I), inclusive, are those for which a profes- 
sor was authorized before the enactment of the source 
statute for 10:1087. The names of the subjects to be 
taught at the Academy are changed, where necessary, 
to conform to the names of those presently taught, pur- 
suant to regulations and orders issued under the gen- 
eral authority for the change of titles of departments 
of instruction, contained in section 4332 of this title. 
These changes, published in general orders by author- 
ity of the Secretary of War and the Secretary of the 
Army, are as follows: 

In clause (4)(A), the word "Electricity" is substituted 
for the words "chemistry, mineralogy, and geology", in 
10:1061, pursuant to General Orders 38, Hq USMA, 29 
June 1946. 

In clause (4)(C), the word "Foreign" is substituted for 
the word "modern", in 10:1071, pursuant to General Or- 
ders No. 6, Hq USMA, 14 February 1949. The Act of June 
23, 1879, ch. 35, §4 (1st 47 words) is not contained in 
10:1071. It is also omitted from the revised section as 
executed. 

In clause (4)(E), the word "Mechanics" is substituted 
for the words "natural and experimental philosophy", 
in 10:1061, pursuant to General Orders No. 3, Hq USMA, 
11 February 1943. 

In clause (4)(F), the words "Military Art and Engi- 
neering" are substituted for the words "civil and mili- 
tary engineering", in 10:1061, pursuant to General Or- 
ders No. 3, Hq USMA, 11 February 1943. 

In clause (4)(G), the words "Military Topography and 
Graphics" are substituted for the word "drawing", in 
10:1061, pursuant to General Orders No. 3, Hq USMA, 11 
February 1943. 

In clause (4)(H), the words "Physics and Chemistry" 
are substituted for the word "physics", in 10:1078a, pur- 
suant to General Orders No. 38, Hq USMA, 29 June 1946. 



In clause (4)(I), the words "Social Sciences" are sub- 
stituted for the words "economics, government, and 
history", in 10:1077a, pursuant to General Orders No. 13, 
Hq USMA, 22 April 1947. 

In clause (4)(B) and (I), the provisions of 10:1077 and 
1077a relating to the appointment of a civilian in the 
department of English, and a professor of economics, 
government, and history, by the President, by and with 
the advice and consent of the Senate, are omitted as 
executed. The provisions of 10:1077a relating to the es- 
tablishment of a Department of Economics, Govern- 
ment, and History are omitted as executed. 

Subsection (a)(8) is inserted to complete the listing of 
the appointed officials of the Academy. 

In subsection (a)(9), the word "director" is sub- 
stituted for the word "teacher" to conform to section 
4338 of this title. 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-181 amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"Twenty-two permanent professors." 

1993— Subsec. (c). Pub. L. 103-160 struck out subsec. 
(c) which read as follows: 

"(1) The Secretary of the Army may employ as many 
civilians as professors, instructors, and lecturers at the 
Academy as the Secretary considers necessary. 

"(2) The compensation of persons employed under 
this subsection shall be as prescribed by the Secretary. 

"(3) The Secretary may delegate the authority con- 
ferred by this subsection to any person in the Depart- 
ment of the Army to the extent the Secretary considers 
proper. Such delegation may be made with or without 
the authority to make successive redelegations." 

1992— Subsec. (c). Pub. L. 102-484 added subsec. (c). 

1980— Pub. L. 96-513 substituted "New York (herein- 
after in this chapter referred to as the Academy')" for 
"New York, in this chapter called the 'Academy' ". 

1978— Pub. L. 95-551 substituted "Establishment; Su- 
perintendent; faculty" for "Superintendent; faculty; 
adjutant; chaplain" in section catchline. 

Subsec. (a). Pub. L. 95-551 substituted provision es- 
tablishing in the Department of the Army a Military 
Academy located at West Point, New York, for instruc- 
tion and preparation of cadets for military service and 
providing that the organization of the Academy be pre- 
scribed by the Secretary of the Army for provision de- 
scribing the faculty of the Academy as consisting of a 
Superintendent, a Dean of the Academic Board, a Com- 
mandant of Cadets, two permanent professors in each 
of nine enumerated academic fields, one permanent 
professor in each of the fields of Law, Ordnance, and 
Physical education, a professor of Military Hygiene, an 
adjutant, a registrar, a chaplain, and a director of 
music. 

Subsec. (b). Pub. L. 95-551 substituted provision de- 
scribing the faculty of the Academy as consisting of a 
Superintendent, a Dean of the Academic Board, a Com- 
mandant of Cadets, twenty-two permanent professors, a 
chaplain, and a director of admissions for provision 
making an officer, upon becoming the senior commis- 
sioned officer of the Medical Corps on active duty at 
the Academy, the professor of Military Hygiene. 

1958— Subsec. (a)(5). Pub. L. 85-723 authorized a per- 
manent professor of physical education. 

Subsec. (a)(8) to (10). Pub. L. 85-600 added par. (8) and 
redesignated existing pars. (8) and (9) as (9) and (10), re- 
spectively. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Prayer at Military Service Academy Activities 

Pub. L. 109-163, div. A, title V, §598, Jan. 6, 2006, 119 
Stat. 3283, provided that: 

"(a) In General. — The superintendent of a service 
academy may have in effect such policy as the super- 
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intendent considers appropriate with respect to the of- 
fering of a voluntary, nondenomlnational prayer at an 
otherwise authorized activity of the academy, subject 
to the United States Constitution and such limitations 
as the Secretary of Defense may prescribe. 

"(b) Service Academies. — For purposes of this sec- 
tion, the term 'service academy' means any of the fol- 
lowing-: 

"(1) The United States Military Academy. 
"(2) The United States Naval Academy. 
"(3) The United States Air Force Academy." 

Sexual Harassment and Violence at the Military 
Service Academies 

Pub. L. 108-375, dlv. A, title V, §576, Oct. 28, 2004, 118 
Stat. 1924, as amended by Pub. L. 111-84, div. A, title V, 
§566, Oct. 28, 2009, 123 Stat. 2313, provided that: 

"(a) Extension op Task Force. — (1) The task force in 
the Department of Defense established by the Sec- 
retary of Defense pursuant to section 526 of the Na- 
tional Defense Authorization Act for Fiscal Year 2004 
(Public Law 108-136; 117 Stat. 1466) [set out below] to ex- 
amine matters relating to sexual harassment and vio- 
lence at the United States Military Academy and 
United States Naval Academy shall continue in exist- 
ence for a period of at least 18 months after the date as 
of which the task force would otherwise be terminated 
pursuant to subsection (i) of that section. 

"(2) Upon the completion of the functions of the task 
force referred to In paragraph (1) pursuant to section 
526 of the National Defense Authorization Act for Fis- 
cal Year 2004, the name of the task force shall be 
changed to the Defense Task Force on Sexual Assault 
in the Military Services, and the task force shall then 
carry out the functions specified In this section. The 
task force shall not begin to carry out the functions 
specified in this section until it has completed Its func- 
tions under such section 526. 

"(3) Before the task force extended under this sub- 
section begins to carry out the functions specified in 
this section, the Secretary of Defense may, consistent 
with the qualifications required by section 526(f) of 
Public Law 108-136, change the composition of the task 
force as the Secretary considers appropriate for the ef- 
fective performance of such functions, except that — 
"(A) any change Initiated by the Secretary in the 
membership of the task force under this paragraph 
may not take effect before the task force has com- 
pleted Its functions under section 526 of Public Law 
108-136; and 

"(B) the total number of members of the task force 
may not exceed 14. 

"(b) Examination of Matters Relating to Sexual 
Assault in the Armed Forces. — The task force shall 
conduct an examination of matters relating to sexual 
assault in cases in which members of the Armed Forces 
are either victims or commit acts of sexual assault. 

"(c) Recommendations. — The Task Force shall in- 
clude in Its report under subsection (e) recommenda- 
tions of ways by which civilian officials within the De- 
partment of Defense and leadership within the Armed 
Forces may more effectively address matters relating 
to sexual assault. That report shall include an assess- 
ment of, and recommendations (including any recom- 
mendations for changes in law) for measures to im- 
prove, with respect to sexual assault, the following: 
"(1) Victim care and advocacy programs. 
"(2) Effective prevention. 

"(3) Collaboration among military investigative or- 
ganizations with responsibility or jurisdiction. 

"(4) Coordination and resource sharing between 
military and civilian communities, Including local 
support organizations. 

"(5) Reporting procedures, data collection, tracking 
of cases, and use of data on sexual assault by senior 
military and civilian leaders. 

"(6) Oversight of sexual assault programs, Including 
development of measures of the effectiveness of those 
programs in responding to victim needs. 

"(7) Military justice Issues. 



"(8) Progress in developing means to investigate 
and prosecute assailants who are foreign nationals. 

"(9) Adequacy of resources supporting sexual as- 
sault prevention and victim advocacy programs, par- 
ticularly for deployed units and personnel. 

"(10) Training of military and civilian personnel re- 
sponsible for implementation of sexual assault poli- 
cies. 

"(11) Programs and policies, including those related 
to confidentiality, designed to encourage victims to 
seek services and report offenses. 

"(12) Other Issues identified by the task force relat- 
ing to sexual assault. 

"(d) Methodology. — In carrying out its examination 
under subsection (b) and in formulating its recom- 
mendations under subsection (c), the task force shall 
consider the findings and recommendations of previous 
reviews and investigations of sexual assault conducted 
by the Department of Defense and the Armed Forces. 

"(e) Report. — (1) Not later than December 1, 2009, the 
task force shall submit to the Secretary of Defense and 
the Secretaries of the Army, Navy, and Air Force a re- 
port on the activities of the task force and on the ac- 
tivities of the Department of Defense and the Armed 
Forces to respond to sexual assault. 
"(2) The report shall include the following: 

"(A) A description of any barrier to implementa- 
tion of improvements as a result of previous efforts 
to address sexual assault. 

"(B) Other areas of concern not previously ad- 
dressed in prior reports. 
"(C) The findings and conclusions of the task force. 
"(D) Any recommendations for changes to policy 
and law that the task force considers appropriate. 
"(3) Within 90 days after receipt of the report under 
paragraph (1), the Secretary of Defense shall submit 
the report, together with the Secretary's evaluation of 
the report, to the Committees on Armed Services of the 
Senate and House of Representatives. 

"(f) Termination. — The task force shall terminate 90 
days after the date on which the report of the task 
force is submitted to the Committees on Armed Serv- 
ices of the Senate and House of Representatives pursu- 
ant to subsection (e)(3)." 

Pub. L. 108-136, div. A, title V, §526, Nov. 24, 2003, 117 
Stat. 1466, provided that: 

"(a) Establishment. — The Secretary of Defense shall 
establish a Department of Defense task force to exam- 
ine matters relating to sexual harassment and violence 
at the United States Military Academy and the United 
States Naval Academy. 

"(b) Recommendations. — Not later than 12 months 
after the date on which all members of the task force 
have been appointed, the task force shall submit to the 
Secretary of Defense a report recommending ways by 
which the Department of Defense and the Department 
of the Army and the Department of the Navy may more 
effectively address matters relating to sexual harass- 
ment and violence at the United States Military Acad- 
emy and the United States Naval Academy, respec- 
tively. The report shall include an assessment of, and 
recommendations (including any recommended changes 
in law) for measures to improve, with respect to sexual 
harassment and violence at those academies, the fol- 
lowing: 

"(1) Victims' safety programs. 
"(2) Offender accountability. 

"(3) Effective prevention of sexual harassment and 
violence. 

"(4) Collaboration among military organizations 
with responsibility or jurisdiction with respect to 
sexual harassment and violence. 

"(5) Coordination between military and civilian 
communities, Including local support organizations, 
with respect to sexual harassment and violence. 

"(6) Coordination between military and civilian 
communities, including civilian law enforcement re- 
lating to acts of sexual harassment and violence. 

"(7) Data collection and case management and 
tracking. 
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"(8) Curricula and training, including standard 
training programs for cadets at the United States 
Military Academy and midshipmen at the United 
States Naval Academy and for permanent personnel 
assigned to those academies. 

"(9) Responses to sexual harassment and violence 
at those academies, including standard guidelines. 

"(10) Other issues identified by the task force relat- 
ing to sexual harassment and violence at those acad- 
emies. 

"(c) Methodology. — The task force shall consider the 
findings and recommendations of previous reviews and 
investigations of sexual harassment and violence con- 
ducted for those academies as one of the bases for its 
assessment. 

"(d) Report. — (1) The task force shall submit to the 
Secretary of Defense and the Secretaries of the Army 
and the Navy a report on the activities of the task 
force and on the activities of the United States Mili- 
tary Academy and the United States Naval Academy to 
respond to sexual harassment and violence at those 
academies. 

"(2) The report shall include the following: 

"(A) Any barriers to implementation of improve- 
ments as a result of those efforts. 

"(B) Other areas of concern not previously ad- 
dressed in prior reports. 

"(C) The findings and conclusions of the task force. 
"(D) Any recommendations for changes to policy 
and law as the task force considers appropriate, in- 
cluding whether cases of sexual assault at those acad- 
emies should be included in the Department of De- 
fense database known as the Defense Incident-Based 
Reporting System. 

"(3) Within 90 days after receipt of the report under 
paragraph (1) the Secretary of Defense shall submit the 
report, together with the Secretary's evaluation of the 
report, to the Committees on Armed Services of the 
Senate and House of Representatives. 

"(e) Report on Air Force Academy. — Simulta- 
neously with the submission of the report under sub- 
section (d)(3), the Secretary of Defense, in coordination 
with the Secretary of the Air Force, shall submit to the 
committees specified in that subsection the Secretary's 
assessment of the effectiveness of corrective actions 
being taken at the United States Air Force Academy as 
a result of various investigations conducted at that 
Academy into matters involving sexual assault and 
harassment. 

"(f) Composition.— (1) The task force shall consist of 
not more than 14 members, to be appointed by the Sec- 
retary of Defense. Members shall be appointed from 
each of the Army, Navy, Air Force, and Marine Corps, 
and shall include an equal number of personnel of the 
Department of Defense (military and civilian) and per- 
sons from outside the Department of Defense. Members 
appointed from outside the Department of Defense may 
be appointed from other Federal departments and agen- 
cies, from State and local agencies, or from the private 
sector. 

"(2) The Secretary shall ensure that the membership 
of the task force appointed from the Department of De- 
fense includes at least one judge advocate. 

"(3) In appointing members to the task force, the 
Secretary may — 

"(A) consult with the Attorney General regarding a 

representative from the Office of Violence Against 

Women of the Department of Justice; and 

"(B) consult with the Secretary of Health and 

Human Services regarding a representative from the 

Women's Health office of the Department of Health 

and Human Services. 

"(4) Each member of the task force appointed from 
outside the Department of Defense shall be an individ- 
ual who has demonstrated expertise in the area of sex- 
ual harassment and violence or shall be appointed from 
one of the following: 

"(A) A representative from the Office of Civil 

Rights of the Department of Education. 

"(B) A representative from the Centers for Disease 

Control and Prevention of the Department of Health 

and Human Services. 



"(C) A sexual assault policy and advocacy organiza- 
tion. 

"(D) A civilian law enforcement agency. 

"(E) A judicial policy organization. 

"(F) A national crime victim policy organization. 

"(5) The members of the task force shall be appointed 
not later than 120 days after the date of the enactment 
of this Act [Nov. 24, 2003]. 

"(g) Co-Chairs op the Task Force. — There shall be 
two co-chairs of the task force. One of the co-chairs 
shall be designated by the Secretary of the Defense at 
the time of appointment from among the Department 
of Defense personnel on the task force. The other co- 
chair shall be selected from among the members ap- 
pointed from outside the Department of Defense by 
those members. 

"(h) Administrative Support. — (1) Each member of 
the task force who is a member of the Armed Forces or 
a civilian officer or employee of the United States shall 
serve without compensation (other than compensation 
to which entitled as a member of the Armed Forces or 
an officer or employee of the United States, as the case 
may be). Other members of the task force shall be ap- 
pointed in accordance with, and subject to, section 3161 
of title 5, United States Code. 

"(2) The Deputy Under Secretary of Defense for Per- 
sonnel and Readiness, under the direction of the Under 
Secretary of Defense for Personnel and Readiness, shall 
provide oversight of the task force. The Washington 
Headquarters Services of the Department of Defense 
shall provide the task force with personnel, facilities, 
and other administrative support as necessary for the 
performance of the task force's duties. 

"(3) The Deputy Under Secretary shall coordinate 
with the Secretary of the Army to provide visits of the 
task force to the United States Military Academy and 
with the Secretary of the Navy to provide visits of the 
task force to the United States Naval Academy. 

"(i) Termination.— The task force shall terminate 90 
days after the date on which the report of the task 
force is submitted to the Committees on Armed Serv- 
ices of the Senate and House of Representatives pursu- 
ant to subsection (d)(3)." 

Pub. L. 108-136, div. A, title V, §527, Nov. 24, 2003, 117 
Stat. 1468, which required the Superintendent of each 
United States military service academy to prescribe a 
policy on sexual harassment and violence applicable to 
personnel, to make an annual assessment to determine 
the effectiveness of policies, training, and procedures 
on sexual harassment and violence, and to submit an 
annual report to the Secretary of Defense on sexual 
harassment and violence involving personnel for each 
of the 2004 to 2008 academy program years, was repealed 
by Pub. L. 109-364, div. A, title V, § 532(c), Oct. 17, 2006, 
120 Stat. 2205. 

Prohibition on Imposition of Additional Charges or 
Fees for Attendance at Certain Academies 

Pub. L. 103-337, div. A, title V, §553, Oct. 5, 1994, 108 
Stat. 2772, as amended by Pub. L. 107-314, div. A, title 
X, § 1041(b), Dec. 2, 2002, 116 Stat. 2646, prohibited impo- 
sition of additional charges or fees for attendance at 
United States military service academies, prior to re- 
peal by Pub. L. 108-375, div. A, title V, § 545(f), Oct. 28, 
2004, 118 Stat. 1909. 



Test Program To Evaluate Use of Private Pre- 
paratory Schools for Service Academy Pre- 
paratory School Mission 

Section 536 of Pub. L. 103-160 required Secretary of 
Defense to conduct test program to determine effi- 
ciency and cost effectiveness of using schools in private 
sector as alternative to existing schools used for mis- 
sion of operating military preparatory school program 
for one or more of the service academies, prior to re- 
peal by Pub. L. 104-106, div. A, title V, §534, Feb. 10. 
1996, 110 Stat. 315. 
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Colonel Thomas Hawkins Johnson Visiting Scholar 
Program and Lecture Series 

Pub. L. 101-510, div. A, title XIV, §1466, Nov. 5, 1990, 
104 Stat. 1700, provided that: 

"(a) Visiting Scholar Program.— (1) The Secretary 
of the Army shall establish a visiting- scholar program 
at the United States Military Academy to be known as 
the 'Thomas Hawkins Johnson Visiting Scholar Pro- 
gram'. The Secretary shall select not more than two 
scholars to participate in the program for an academic 
year. A person selected to participate in the program 
shall serve as an instructor at the Academy for two 
weeks during the academic year and perform such du- 
ties as the Secretary may assign. 

"(2) There is authorized to be appropriated to the 
Secretary of the Army $25,000 for each fiscal year to 
carry out this subsection. 

"(b) Lecture Series. — (1) The Secretary of Defense 
shall establish a lecture series at the National Defense 
University to be known as the 'Thomas Hawkins John- 
son Lecture Series'. The Secretary shall use the lecture 
series to bring prominent persons to the National De- 
fense University to deliver lectures on topics relating 
to public policy, national security, and science. 

"(2) There is authorized to be appropriated to the 
Secretary of Defense $25,000 for each fiscal year to 
carry out this subsection." 

§ 4332. Departments and professors: titles 

(a) The Secretary of the Army may prescribe 
the titles of each of the departments of instruc- 
tion and the professors of the Academy. How- 
ever, the change of the title of a department or 
officer does not affect the status, rank, or eligi- 
bility for promotion or retirement of, or other- 
wise prejudice, a professor at the Academy. 

(b) Upon becoming the senior professor in a de- 
partment, a permanent professor thereby be- 
comes the head of that department. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 238.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4332(a) 


10:1061a. 


Dec. 14, 1942, ch. 729, 56 


4332(b) 


10:1087 (proviso). 


Stat. 1049. 






June 26, 1946, ch. 495, §1 






(proviso), 60 Stat. 312. 



In subsection (a), the words "now or after December 
14, 1942, established at" are omitted as surplusage. The 
word "precedence" is omitted as covered by the word 
"rank". The words "pay, allowances" are omitted, 
since they are determined by the grade held. The words 
"from time to time", "shall be known", and "operate 
in any case or on any account" are omitted as surplus- 
age. 

§4333. Superintendent; faculty: appointment and 
detail 

(a) The Superintendent and the Commandant 
of Cadets of the Academy shall be detailed to 
those positions by the President from any 
branch of the Army. Other officers on duty at 
the Academy, except the permanent professors, 
may be detailed from any branch of the Army. 

(b) The permanent professors of the Academy 
shall be appointed by the President, by and with 
the advice and consent of the Senate. 

(c) The director of admissions of the Academy 
shall be appointed by the President, by and with 
the advice and consent of the Senate, and shall 
perform such duties as the Superintendent of 
the Academy may prescribe with the approval of 
the Secretary of the Army. 



(d) Any officer of the Regular Army in a grade 
above captain may be detailed to perform the 
duties of director of admissions without being 
appointed as director of admissions. Such a de- 
tail does not affect his position on the active- 
duty list. 

(e) No graduate of the Academy may be ap- 
pointed or detailed to serve at the Academy as 
a professor or instructor, or as an assistant to a 
professor or instructor, within two years after 
his graduation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 238; Pub. L. 
85-600, §1(9), Aug. 6, 1958, 72 Stat. 522; Pub. L. 

95- 551, §2, Oct. 30, 1978, 92 Stat. 2069; Pub. L. 

96- 513, title V, §502(24), Dec. 12, 1980, 94 Stat. 
2910.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4333(a) 


10:1062. 


R.S. 1313. 




10:1063 (1st sentence, and 


R.S. 1314 (words before 




1st 26 words of last sen- 


semicolon). 




tence). 


July 26, 1894, ch. 167 


4333(b) 


10:1063 (last sentence, 


(words after semicolon 




less 1st 26 words). 


in 7th clause). 28 Stat. 


4333(c) 


10:1064. 


151. 



In subsection (a), the word "detailed" is substituted 
for the word "selected", in 10:1062, and for the word 
"appointed", in 10:1063, since historically the offices of 
superintendent and commandant of cadets have been 
filled by detail. The words "assistant professors, acting 
assistant professors, and the adjutant", in 10:1063, are 
omitted as covered by the word "officers", in 10:1062. 
The words "except the permanent professors" are in- 
serted to conform to 10:1062. 

In subsection (b), the words "by and with the advice 
and consent of the Senate" are inserted, since many of 
the statutes establishing particular permanent profes- 
sorships from time to time have so provided, and his- 
torically it has been the uniform practice to make 
these appointments in this manner. 10:1063 (last 14 
words) is omitted as obsolete and as covered by section 
4349(b) of this title. 

In subsection (c), the word "appointed" is substituted 
for the word "assigned". 

Amendments 

1980 — Subsec. (d). Pub. L. 96-513 struck out "regular 
or temporary" in first sentence, and substituted "ac- 
tive-duty list" for "applicable promotion list" in sec- 
ond sentence. 

1978— Subsecs. (c), (d). Pub. L. 95-551 substituted "di- 
rector of admissions" for "registrar" wherever appear- 
ing. 

1958— Subsecs. (c) to (e). Pub. L. 85-600 added subsecs. 
(c) and (d) and redesignated former subsec. (c) as (e). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Detail of Retired Officer as Librarian 

Provisions authorizing the performance of the duties 
of the librarian at the United States Military Academy 
by a retired officer detailed on active duty, which were 
contained in Pub. L. 85-724, title III, Aug. 22, 1958, 72 
Stat. 714, the Department of Defense Appropriation 
Act, 1959, were not contained in subsequent appropria- 
tion acts. Similar provisions were contained in the fol- 
lowing prior acts: 

Aug. 2, 1957, Pub. L. 85-117, title III, 71 Stat. 313. 

July 2, 1956, ch. 488, title III, 70 Stat. 456. 

July 13, 1955, ch. 358, title III, 69 Stat. 303. 

June 30, 1954, ch. 432, title IV, 68 Stat. 339. 
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Aug. 1, 1953, oh. 305, title III, 67 Stat. 338. 

July 10, 1952, ch. 630, title III, 66 Stat. 520. 

Oct. 18, 1951, ch. 512, title III, 65 Stat. 427. 

Sept. 6, 1950, ch. 896, Ch. X, title III, 64 Stat. 733. 

Oct. 29, 1949, ch. 787, title III, 63 Stat. 998. 

June 24, 1948, ch. 632, 62 Stat. 660. 

July 30, 1947, ch. 357, title I, 61 Stat. 563. 

July 16, 1946, ch. 583, 60 Stat. 555. 

July 3, 1945, ch. 265, 59 Stat. 398. 

June 28, 1944, ch. 303, 58 Stat. 588. 

July 1, 1943, ch. 185, 57 Stat. 361. 

July 2, 1942, ch. 477, 56 Stat. 624. 

June 30, 1941, ch. 262, 55 Stat. 384. 

June 13, 1940, ch. 343, 54 Stat. 370. 

Apr. 26, 1939, ch. 88, 53 Stat. 610. 

June 11, 1938, ch. 347, 52 Stat. 659. 

July 1, 1937, ch. 423, 50 Stat. 460. 

May 15, 1936, ch. 404, 49 Stat. 1297. 

Apr. 9, 1935, ch. 54, title I, 49 Stat. 138. 

Apr. 26, 1934, ch. 165, title I, 48 Stat. 631. 

§ 4333a. Superintendent: condition for detail to 
position 

(a) Retirement. — As a condition for detail to 
the position of Superintendent of the Academy, 
an officer shall acknowledge that upon termi- 
nation of that detail the officer shall be retired 
pursuant to section 3921(a) of this title, unless 
such retirement is waived under section 3921(b) 
of this title. 

(b) Minimum Tour of Duty. — An officer who is 
detailed to the position of Superintendent of the 
Academy shall be so detailed for a period of not 
less than three years. In any case in which an of- 
ficer serving as Superintendent is reassigned or 
retires before having completed three years 
service as Superintendent, or otherwise leaves 
that position (other than due to death) without 
having completed three years service in that po- 
sition, the Secretary of the Army shall submit 
to Congress notice that such officer left the po- 
sition of Superintendent without having com- 
pleted three years service in that position, to- 
gether with a statement of the reasons why that 
officer did not complete three years service in 
that position. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(1)(B), Oct. 5, 1999, 113 Stat. 603; amended 
Pub. L. 108-375, div. A, title V, § 541(b)(1), Oct. 28, 
2004, 118 Stat. 1902.) 

Amendments 

2004 — Pub. L. 108-375 designated existing provisions as 
subsec. (a), inserted heading, inserted "pursuant to sec- 
tion 3921(a) of this title, unless such retirement is 
waived under section 3921(b) of this title" before period 
at end, and added subsec. (b). 

Application of Section to Superintendents Serving 
on October 5, 1999 

Section not applicable to an officer serving on Oct. 5, 
1999, in the position of Superintendent of the United 
States Military Academy, Naval Academy, or Air Force 
Academy for so long as that officer continues on and 
after that date to serve in that position without a 
break in service, see section 532(a)(5) of Pub. L. 106-65, 
set out as a note under section 3921 of this title. 

§ 4334. Command and supervision 

(a) The supervision and charge of the Academy 
is in the Department of the Army, under officers 
of the Army detailed to that duty by the Sec- 
retary of the Army. 

(b) The immediate government of the Acad- 
emy is under the Superintendent, who is also 



the commanding officer of the Academy and of 
the military post at West Point. 

(c) The Commandant of Cadets is the imme- 
diate commander of the Corps of Cadets, and is 
in charge of the instruction of the Corps in tac- 
tics. 

(d) The permanent professors and the director 
of admissions exercise command only in the aca- 
demic department of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 239; Pub. L. 
85-600, §1(10), Aug. 6, 1958, 72 Stat. 523; Pub. L. 
95-551, §2, Oct. 30, 1978, 92 Stat. 2069.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4334(a) 


10:1041. 


R.S. 1331. 


4334(b) 


10:1042. 


R.S. 1311. 


4334(c) 


10:1065. 


R.S. 1312. 


4334(d) 


10:1079. 


June 28, 1902, oh. 1300 (1st 






proviso under "Perma- 






nent Establishment"). 






32 Stat. 409. 



In subsection (a), the word "detailed" Is substituted 
for the word "assign" to conform to section 4333 of this 
title. 

In subsection (b), the words "and, in his absence, the 
next In rank" are omitted as surplusage. 

In subsection (c), the words "Corps of Cadets" are 
substituted for the words "battalion of cadets" to con- 
form to section 4349 of this title and present terminol- 
ogy. The words "of artillery, cavalry, and infantry" are 
omitted as surplusage. 

In subsection (d), reference to assimilated rank is 
omitted as superseded by section 4336 of this title. The 
words "and the associate professor" are omitted as ob- 
solete. 

Amendments 

1978— Subsec. (d). Pub. L. 95-551 substituted "director 
of admissions" for "registrar". 

1958— Subsec. (d). Pub. L. 85-600 inserted "and the reg- 
istrar" after "professors". 

§ 4335. Dean of Academic Board 

(a) The Dean of the Academic Board shall be 
appointed as an additional permanent professor 
from the permanent professors who have served 
as heads of departments of instruction at the 
Academy. 

(b) The Dean of the Academic Board shall per- 
form such duties as the Superintendent of the 
Academy may prescribe with the approval of the 
Secretary of the Army. 

(c) While serving as Dean of the Academic 
Board, an officer of the Army who holds a grade 
lower than brigadier general shall hold the 
grade of brigadier general, if appointed to that 
grade by the President, by and with the advice 
and consent of the Senate. The retirement age 
of an officer so appointed is that of a permanent 
professor of the Academy. An officer so ap- 
pointed is counted for purposes of the limitation 
in section 526(a) of this title on general officers 
of the Army on active duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 239; Pub. L. 
85-861, §33(a)(46)(A), Sept. 2, 1958, 72 Stat. 1567; 
Pub. L. 99-661, div. A, title V, § 508(a), Nov. 14, 
1986, 100 Stat. 3866; Pub. L. 102-484, div. A, title 
V, § 521(a), Oct. 23, 1992, 106 Stat. 2409; Pub. L. 
106-65, div. A, title V, § 533(a), Oct. 5, 1999, 113 
Stat. 604.) 
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Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4335(a) 
4335(b) 


10:1089 (2d sentence). 
10:1089 (less 1st 20 words, 
and less 2d sentence). 


June 26, 1946. oh. 495, §3 
(less 1st 20 words). 60 
Stat. 312. 



In subsection (b), the word "grade" is substituted for 
the word "rank". The words "pay, allowances" are 
omitted, since they are determined by the grade held. 
The words "retirement rights" are omitted as covered 
by the word "benefits". The words "There is author- 
ized", "from time to time", and "statutory" are omit- 
ted as surplusage. 

1958 Act 

The word "regular" is deleted [in sections 4335 and 
4336] to make clear that a Dean or professor of the 
United States Military Academy holds only the office 
of "Dean" or "professor" and not the office of "briga- 
dier general" or "colonel", as the case may be, even 
though he is entitled to the pay and allowances of that 
grade. 

Amendments 

1999— Subsec. (c). Pub. L. 106-65 added subsec. (c). 

1992— Subsec. (c). Pub. L. 102-484 struck out subsec. 
(c) which read as follows: "The Dean of the Academic 
Board has the grade of brigadier general while serving 
in such position, with the benefits authorized for regu- 
lar brigadier generals of the Army, if appointed to that 
grade by the President, by and with the advice and con- 
sent of the Senate. However, the retirement age of an 
officer so appointed is that of a permanent professor of 
the Academy." 

1986— Subsec. (b). Pub. L. 99-661, § 508(a)(1), struck out 
"The Dean has the grade of brigadier general while 
serving as such, with the benefits authorized for regu- 
lar brigadier generals of the Army, except that his re- 
tirement age is that of a permanent professor of the 
Academy." See subsec. (c). 

Subsec. (c). Pub. L. 99-661, § 508(a)(2), added subsec. 
(c). 

1958— Subsec. (b). Pub. L. 85-861 substituted "the 
grade of brigadier general" for "the regular grade of 
brigadier general". 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to appointments or details made on or after Nov. 14, 
1986, see section 508(f) of Pub. L. 99-661, set out as an Ef- 
fective Date note under section 12210 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§4336. Permanent professors; director of admis- 
sions 

(a) A permanent professor of the Academy, 
other than the Dean of the Academic Board, who 
is the head of a department of instruction, or 
who has served as such a professor for more than 
six years, has the grade of colonel. However, a 
permanent professor appointed from the Regular 
Army has the grade of colonel after the date 
when he completes six years of service as a pro- 
fessor, or after the date on which he would have 
been promoted had he been selected for pro- 
motion from among officers in the promotion 
zone, whichever is earlier. All other permanent 
professors have the grade of lieutenant colonel. 

(b) A person appointed as director of admis- 
sions of the Academy has the regular grade of 



lieutenant colonel, and, after he has served six 
years as director of admissions, has the regular 
grade of colonel. However, a person appointed 
from the Regular Army has the regular grade of 
colonel after the date when he completes six 
years of service as director of admissions, or 
after the date on which he would have been pro- 
moted had he been selected for promotion from 
among officers in the promotion zone, whichever 
is earlier. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 239; Pub. L. 
85-600, §1(11), Aug. 6, 1958, 72 Stat. 523; Pub. L. 
85-861, §33(a)(46)(B), Sept. 2, 1958, 72 Stat. 1567; 
Pub. L. 95-551, §§2, 4(a), Oct. 30, 1978, 92 Stat. 
2069; Pub. L. 96-513, title II, § 218(a), title V, 
§502(25), Dec. 12, 1980, 94 Stat. 2886, 2911; Pub. L. 
98-525, title V, § 533(d)(1), Oct. 19, 1984, 98 Stat. 
2528.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4336 


10:1079a(a). 


Aug. 7, 1947. ch. 512. 
§ 520(a), 61 Stat. 912. 





The word "grade" is substituted for the word "rank". 
The words "pay, and allowances" are omitted, since 
they are determined by the grade held. 10:1079a (a) (last 
proviso), and the words "Hereafter each of", "who have 
been or may hereafter be", and "and appointed in" are 
omitted as surplusage. 

1958 Act 

The word "regular" is deleted [in sections 4335 and 
4336] to make clear that a Dean or professor of the 
United States Military Academy holds only the office 
of "Dean" or "professor" and not the office of "briga- 
dier general" or "colonel", as the case may be, even 
though he is entitled to the pay and allowances of that 
grade. 

Amendments 

1984— Subsecs. (a), (b). Pub. L. 98-525 substituted "on 
which he would have been promoted had he been se- 
lected for promotion from among officers in the pro- 
motion zone," for "when a regular officer, junior to 
him on the promotion list or active-duty list on which 
his name was carried before his appointment as a pro- 
fessor, is promoted to the regular grade of colonel,". 

1980— Subsecs. (a), (b). Pub. L. 96-513, §502(25), sub- 
stituted "a regular officer" for "a promotion-list offi- 
cer", and inserted "or active-duty list" after "on the 
promotion list". 

Subsec. (c). Pub. L. 96-513, § 218(a), struck out subsec. 
(c) which provided that, unless he is serving in a higher 
grade, an officer detailed to perform the duties of direc- 
tor of admissions has, while performing those duties, 
the temporary grade of lieutenant colonel and, after 
performing those duties for a period of six years, has 
the temporary grade of colonel. 

1978— Pub. L. 95-551, §4(a), substituted "director of ad- 
missions" for "registrar" in section catchline. 

Subsecs. (b), (c). Pub. L. 95-551, §2, substituted "direc- 
tor of admissions" for "registrar" wherever appearing. 

1958— Pub. L. 85-600, §1(11)(C), inserted "; registrar" 
in section catchline. 

Subsec. (a). Pub. L. 85-861 substituted "has the grade 
of colonel" for "has the regular grade of colonel" in 
two places, and "have the grade of lieutenant colonel" 
for "have the regular grade of lieutenant colonel". 

Pub. L. 85-600 designated existing provisions as sub- 
sec. (a) and added subsecs. (b) and (c). 

Effective Date of 1980 Amendment 

Amendment by section 218(a) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, but the authority to prescribe regu- 
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lations under the amendment by Pub. L. 96-513 effec- 
tive on Dec. 12, 1980, and amendment by section 502(25) 
of Pub. L. 96-513 effective Sept. 15, 1981, see section 701 
of Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Service Performed as Registrar Prior to 
Aug. 6, 1958 

Section 2 of Pub. L. 85-600 provided that: "No in- 
crease in pay or allowances accrues by reason of the en- 
actment of this Act [amending this section and sec- 
tions 3075, 3204, 3205, 3283, 3296, 3883, 3886, 4331, 4333, 4334, 
8075, 8204, 8205, 8296, 8883, 8886, 9331, 9333, 9334, and 9336 
of this title] for service performed before this Act takes 
effect [Aug. 6, 1958]." 

§4337. Chaplain 

There shall be a chaplain at the Academy, who 
must be a clergyman, appointed by the Presi- 
dent for a term of four years. The chaplain is en- 
titled to a monthly housing allowance in the 
same amount as the basic allowance for housing 
allowed to a lieutenant colonel, and to fuel and 
light for quarters in kind. The chaplain may be 
reappointed. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 239; Pub. L. 
87-651, title I, §117, Sept. 7, 1962, 76 Stat. 513; 
Pub. L. 107-107, div. A, title V, § 540(a), Dec. 28, 
2001, 115 Stat. 1109.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4337 


10:1083. 


Feb. 18, 1896, oh. 22 (pro- 




10:1137. 


viso), 29 Stat. 8; May 






16, 1928, ch. 579, 45 Stat. 






573; June 2, 1945. oh. 






172, 59 Stat. 230. 



The words "The chaplain may be reappointed" are 
substituted for the words "and said chaplain shall be 
eligible for reappointment for an additional term or 
terms". The figures "$5,482.80" and "$6,714" are sub- 
stituted for the figures "$4,000" and "$5,000" to reflect 
increases in the rates of salary of that office effected 
by the Federal Employees Pay Act of 1945, 59 Stat. 295, 
the Federal Employees Pay Act of 1946, 60 Stat. 216, the 
Postal Rate Revision and Federal Employees Salary 
Act of 1948, 62 Stat. 1260, and the Classification Act of 
1949, 63 Stat. 954. 

1962 ACT 

The change reflects the opinion of the Assistant Gen- 
eral Counsel, Civil Service Commission (GC: JHF:fz, 
May 4, 1959), that those parts of section 4337 and 9337 of 
title 10 that relate to the salaries of the chaplains at 
the United States Military Academy and the United 
States Air Force Academy were superseded by the Clas- 
sification Act of 1949 (5 U.S.C. 1071 et seq.). While the 
positions of chaplain at those Academies are not spe- 
cifically covered by the Act, the Act has been deter- 
mined to apply to those positions in accordance with 
section 203 thereof (5 U.S.C. 1083). 

Amendments 

2001— Pub. L. 107-107 substituted "a monthly housing 
allowance in the same amount as the basic allowance 
for housing allowed to a lieutenant colonel" for "the 
same allowances for public quarters as are allowed to a 
captain". 



1962 — Pub. L. 87-651 struck out provisions which pre- 
scribed the salary of chaplain on appointment and re- 
appointment. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, §540(b), Dec. 28, 2001, 
115 Stat. 1109, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the first day of the first month beginning on or after 
the date of the enactment of this Act [Dec. 28, 2001]." 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 1(5) of Ex. Ord. No. 
11390, Jan. 22, 1968, 33 F.R. 841, set out as a note under 
section 301 of Title 3, The President. 

§ 4338. Civilian faculty: number; compensation 

(a) The Secretary of the Army may employ as 
many civilians as professors, instructors, and 
lecturers at the Academy as the Secretary con- 
siders necessary. 

(b) The compensation of persons employed 
under this section is as prescribed by the Sec- 
retary. 

(c) The Secretary of the Army may, notwith- 
standing the provisions of subchapter V of chap- 
ter 55 of title 5 or section 6101 of such title, pre- 
scribe for persons employed under this section 
the following: 

(1) The work schedule, including hours of 
work and tours of duty, set forth with such 
specificity and other characteristics as the 
Secretary determines appropriate. 

(2) Any premium pay or compensatory time 
off for hours of work or tours of duty in excess 
of the regularly scheduled hours or tours of 
duty. 

(Added Pub. L. 103-160, div. A, title V, § 533(a)(1), 
Nov. 30, 1993, 107 Stat. 1658; amended Pub. L. 
106-65, div. A, title XI, § 1107(a), Oct. 5, 1999, 113 
Stat. 778.) 

Prior Provisions 

A prior section 4338, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 239; Sept. 7, 1962, Pub. L. 87-649, §4, 76 Stat. 493, 
provided that the director of music, who was also lead- 
er of the Military Academy Band, have the rank pre- 
scribed by the Secretary of the Army, that at such 
time as the President directs, the director of music be 
retired in the grade equal to the highest rank in which 
he served on active duty satisfactorily for at least six 
months and with the retired pay of an officer of the 
Army with the same grade and length of service, and 
that the dependents of the director of music be entitled 
to pensions, death gratuity, and other benefits provided 
for the dependents of a Regular Army officer with cor- 
responding grade and length of service, prior to repeal 
by Pub. L. 95-551, §3(a), Oct. 30, 1978, 92 Stat. 2069. 

Amendments 
1999— Subsec. (c). Pub. L. 106-65 added subsec. (c). 

[§ 4339. Repealed. Pub. L. 89-716, § 1, Nov. 2, 1966, 
80 Stat. 1114] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 240, au- 
thorized public quarters and fuel and light therefor for 
the organist and choirmaster of the Academy and for 
civilian instructors in the departments of foreign lan- 
guages and tactics. 

Quarters for Organist, Choirmaster and Certain 
Civilian Instructors Appointed Prior to Jan. 17, 
1963 

Section 2 of Pub. L. 89-716 provided that the organist 
and choirmaster and the civilian instructors in depart- 



§4340 



TITLE 10— ARMED FORCES 



Page 1906 



ments of foreign languages and tactics at United States 
Military Academy who were serving under appoint- 
ments made prior to Jan. 17, 1963, were entitled to pub- 
lic quarters without charge, and to fuel and light with- 
out charge when they occupy public quarters. 

§4340. Quartermaster 

The Secretary of the Army shall detail a com- 
missioned officer of the Army as quartermaster 
for the Corps of Cadets. The quartermaster 
shall — 

(1) buy and issue all supplies for the cadets; 

(2) buy and issue all provisions for the mess; 
and 

(3) supervise the mess. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 240.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4340 


10:1067. 


Aug. 7, 1876, oh. 255 (last 
par.), 19 Stat. 126. 





The words "buy and issue all provisions for the mess" 
and "supervise the mess" are substituted for the words 
"all the duties of purveying and supervision for the 
mess". The word "commissary" is omitted as obsolete. 
The words "and all supplies of all kinds and descrip- 
tions shall be furnished to the cadets at actual cost, 
without any commission or advance over said cost" are 
omitted to reflect Title IV of the National Security Act 
of 1947, as amended (61 Stat. 495), which authorized the 
Secretary of Defense to prescribe regulations governing 
the use and sale of certain inventories at cost, includ- 
ing applicable administrative expenses. 

§4341. Faculty and other officers: leaves of ab- 
sence 

The Superintendent of the Academy may 
grant a leave of absence for the period of the 
suspension of the ordinary academic studies, 
without deduction of pay or allowances, to a 
professor, assistant professor, instructor, or 
other officer of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 240.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4341 


10:1144. 


R.S. 1330. 





The words "under regulations prescribed by the Sec- 
retary of the Army" are omitted, since the Secretary 
has inherent authority to issue regulations appropriate 
to exercising his statutory functions. 



§ 4341a. Cadets: appointment by the President 

Cadets at the Academy shall be appointed by 
the President alone. An appointment is condi- 
tional until the cadet is admitted. 

(Added Pub. L. 97-60, title II, § 203(a)(2)(A), Oct. 
14, 1981, 95 Stat. 1006.) 

Effective Date 

Section 203(d) of Pub. L. 97-60 provided that: "The 
amendments made by this section [enacting this sec- 
tion and section 9341a of this title and amending sec- 
tions 4342, 6953, 6954, and 9342 of this title] shall take ef- 
fect with respect to nominations for appointment to 
the first class admitted to each Academy after the date 
of the enactment of this Act [Oct. 14, 1981]." 



§4342. Cadets: appointment; numbers, territorial 
distribution 

(a) The authorized strength of the Corps of Ca- 
dets of the Academy (determined for any year as 
of the day before the last day of the academic 
year) is 4,400 or such lower number as may be 
prescribed by the Secretary of the Army under 
subsection (j). Subject to that limitation, cadets 
are selected as follows: 

(1) 65 cadets selected in order of merit as es- 
tablished by competitive examinations from 
the children of members of the armed forces 
who were killed in action or died of, or have a 
service-connected disability rated at not less 
than 100 per centum resulting from, wounds or 
injuries received or diseases contracted in, or 
preexisting injury or disease aggravated by, 
active service, children of members who are in 
a "missing status" as defined in section 551(2) 
of title 37, and children of civilian employees 
who are in "missing status" as defined in sec- 
tion 5561(5) of title 5. The determination of the 
Department of Veterans Affairs as to service 
connection of the cause of death or disability, 
and the percentage at which the disability is 
rated, is binding upon the Secretary of the 
Army. 

(2) Five cadets nominated at large by the 
Vice President or, if there is no Vice Presi- 
dent, by the President pro tempore of the Sen- 
ate. 

(3) Ten cadets from each State, five of whom 
are nominated by each Senator from that 
State. 

(4) Five cadets from each congressional dis- 
trict, nominated by the Representative from 
the district. 

(5) Five cadets from the District of Colum- 
bia, nominated by the Delegate to the House 
of Representatives from the District of Colum- 
bia. 

(6) Three cadets from the Virgin Islands, 
nominated by the Delegate in Congress from 
the Virgin Islands. 

(7) Six cadets from Puerto Rico, five of 
whom are nominated by the Resident Commis- 
sioner from Puerto Rico and one who is a na- 
tive of Puerto Rico nominated by the Gov- 
ernor of Puerto Rico. 

(8) Three cadets from Guam, nominated by 
the Delegate in Congress from Guam. 

(9) Two cadets from American Samoa, nomi- 
nated by the Delegate in Congress from Amer- 
ican Samoa. 

(10) Two cadets from the Commonwealth of 
the Northern Mariana Islands, nominated by 
the Delegate in Congress from the common- 
wealth. 

Each Senator, Representative, and Delegate in 
Congress, including the Resident Commissioner 
from Puerto Rico, is entitled to nominate 10 per- 
sons for each vacancy that is available to him 
under this section. Nominees may be submitted 
without ranking or with a principal candidate 
and 9 ranked or unranked alternates. Qualified 
nominees not selected for appointment under 
this subsection shall be considered qualified al- 
ternates for the purposes of selection under 
other provisions of this chapter. 

(b) In addition, there may be appointed each 
year at the Academy cadets as follows: 
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(1) one hundred selected by the President 
from the children of members of an armed 
force who — 

(A) are on active duty (other than for 
training') and who have served continuously 
on active duty for at least eight years; 

(B) are, or who died while they were, re- 
tired with pay or granted retired or retainer 
pay; 

(C) are serving as members of reserve com- 
ponents and are credited with at least eight 
years of service computed under section 
12733 of this title; or 

(D) would be, or who died while they would 
have been, entitled to retired pay under 
chapter 1223 of this title except for not hav- 
ing attained 60 years of age; 

however, a person who is eligible for selection 
under clause (1) of subsection (a) may not be 
selected under this clause. 

(2) 85 nominated by the Secretary of the 
Army from enlisted members of the Regular 
Army. 

(3) 85 nominated by the Secretary of the 
Army from enlisted members of reserve com- 
ponents of the Army. 

(4) 20 nominated by the Secretary of the 
Army, under regulations prescribed by him, 
from the honor graduates of schools des- 
ignated as honor schools by the Department of 
the Army, the Department of the Navy, or the 
Department of the Air Force, and from mem- 
bers of the Reserve Officers' Training Corps. 

(5) 150 selected by the Secretary of the Army 
in order of merit (prescribed pursuant to sec- 
tion 4343 of this title) from qualified alter- 
nates nominated by persons named in clauses 
(3) and (4) of subsection (a). 

(c) The President may also appoint as cadets 
at the Academy children of persons who have 
been awarded the Medal of Honor for acts per- 
formed while in the armed forces. 

(d) The Superintendent may nominate for ap- 
pointment each year 50 persons from the coun- 
try at large. Persons nominated under this para- 
graph may not displace any appointment au- 
thorized under clauses (2) through (9) of sub- 
section (a) and may not cause the total strength 
of the Corps of Cadets to exceed the authorized 
number. 

(e) If the annual quota of cadets under sub- 
section (b)(1), (2), (3) is not filled, the Secretary 
may fill the vacancies by nominating for ap- 
pointment other candidates from any of these 
sources who were found best qualified on exam- 
ination for admission and not otherwise nomi- 
nated. 

(f) Each candidate for admission nominated 
under clauses (3) through (9) of subsection (a) 
must be domiciled in the State, or in the con- 
gressional district, from which he is nominated, 
or in the District of Columbia, Puerto Rico, 
American Samoa, Guam, or the Virgin Islands, 
if nominated from one of those places. 

(g) The Secretary of the Army may limit the 
number of cadets authorized to be appointed 
under this section to the number that can be 
adequately accommodated at the Academy, as 
determined by the Secretary after consulting 
with the Committee on Armed Services of the 



Senate and the Committee on Armed Services of 
the House of Representatives, subject to the fol- 
lowing: 

(1) Cadets chargeable to each nominating au- 
thority named in subsection (a)(3) or (4) may 
not be limited to less than four. 

(2) If the Secretary limits the number of ap- 
pointments under subsection (a)(3) or (4), ap- 
pointments under subsection (b)(l)-(4) are lim- 
ited as follows: 

(A) 27 appointments under subsection 
(b)(1); 

(B) 27 appointments under subsection 
(b)(2); 

(C) 27 appointments under subsection 
(b)(3); and 

(D) 13 appointments under subsection 
(b)(4). 

(3) If the Secretary limits the number of ap- 
pointments under subsection (b)(5), appoint- 
ments under subsection (b)(2)-(4) are limited 
as follows: 

(A) 27 appointments under subsection 
(b)(2); 

(B) 27 appointments under subsection 
(b)(3); and 

(C) 13 appointments under subsection 
(b)(4). 

(4) The limitations provided for in this sub- 
section do not affect the operation of sub- 
section (e). 

(h) The Superintendent shall furnish to any 
Member of Congress, upon the written request of 
such Member, the name of the Congressman or 
other nominating authority responsible for the 
nomination of any named or identified person 
for appointment to the Academy. 

(i) For purposes of the limitation in subsection 
(a) establishing the aggregate authorized 
strength of the Corps of Cadets, the Secretary of 
the Army may for any year permit a variance in 
that limitation by not more than one percent. In 
applying that limitation, and any such variance, 
the last day of an academic year shall be consid- 
ered to be graduation day. 

(j)(l) Beginning with the 2003-2004 academic 
year, the Secretary of the Army may prescribe 
annual increases in the cadet strength limit in 
effect under subsection (a). For any academic 
year, any such increase shall be by no more than 
100 cadets or such lesser number as applies under 
paragraph (3) for that year. Such annual in- 
creases may be prescribed until the cadet 
strength limit is 4,400. 

(2) Any increase in the cadet strength limit 
under paragraph (1) with respect to an academic 
year shall be prescribed not later than the date 
on which the budget of the President is submit- 
ted to Congress under section 1105 of title 31 for 
the fiscal year beginning in the same year as the 
year in which that academic year begins. When- 
ever the Secretary prescribes such an increase, 
the Secretary shall submit to Congress a notice 
in writing of the increase. The notice shall state 
the amount of the increase in the cadet strength 
limit and the new cadet strength limit, as so in- 
creased, and the amount of the increase in Sen- 
ior Army Reserve Officers' Training Corps en- 
rollment under each of sections 2104 and 2107 of 
this title. 
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(3) The amount of an increase under paragraph 
(1) in the cadet strength limit for an academic 
year may not exceed the increase (if any) for the 
preceding academic year in the total number of 
cadets enrolled in the Army Senior Reserve Offi- 
cers' Training Corps program under chapter 103 
of this title who have entered into an agreement 
under section 2104 or 2107 of this title. 

(4) In this subsection, the term "cadet 
strength limit" means the authorized maximum 
strength of the Corps of Cadets of the Academy 

(Aug. 10, 1956, ch. 1041, 70A Stat. 240; Pub. L 
85-861, §33(a)(26), Sept. 2, 1958, 72 Stat. 1565; Pub 
L. 87-663, §1(1), (2), Sept. 14, 1962, 76 Stat. 547 
Pub. L. 88-276, §1(1), Mar. 3, 1964, 78 Stat. 148 
Pub. L. 89-650, §l(l)-(4), Oct. 13, 1966, 80 Stat. 896 
Pub. L. 90-374, July 5, 1968, 82 Stat. 283; Pub. L 

90- 623, §2(8), Oct. 22, 1968, 82 Stat. 1314; Pub. L 

91- 405, title II, § 204(c), Sept. 22, 1970, 84 Stat. 852 
Pub. L. 92-365, §1(1), Aug. 7, 1972, 86 Stat. 505 
Pub. L. 93-171, §l(l)-(4), Nov. 29, 1973, 87 Stat 
690; Pub. L. 94-106, title VIII, § 803(b)(1), Oct. 7 
1975, 89 Stat. 538; Pub. L. 96-513, title V, §512(13) 
Dec. 12, 1980, 94 Stat. 2930; Pub. L. 96-600, §2(a) 
Dec. 24, 1980, 94 Stat. 3493; Pub. L. 97-60, title II 
§ 203(a)(1), Oct. 14, 1981, 95 Stat. 1006; Pub. L 
98-94, title X, § 1005(a)(1), (b)(1), Sept. 24, 1983, 97 
Stat. 660; Pub. L. 101-189, div. A, title XVI, 
§ 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. L. 
101-510, div. A, title V, § 532(a)(1), Nov. 5, 1990, 104 
Stat. 1563; Pub. L. 103-160, div. A, title V, §531, 
Nov. 30, 1993, 107 Stat. 1657; Pub. L. 103-337, div. 
A, title XVI, § 1672(c)(3), Oct. 5, 1994, 108 Stat. 
3015; Pub. L. 104-106, div. A, title V, § 532(a), title 
XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 314, 502; 
Pub. L. 105-85, div. A, title X, §1073(a)(62), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 106-65, div. A, title 
V, § 531(b)(1), title X, §1067(1), Oct. 5, 1999, 113 
Stat. 602, 774; Pub. L. 106-398, §1 [[div. A], title 
V, § 531(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-109; 
Pub. L. 107-314, div. A, title V, § 532(a), (f), Dec. 
2, 2002, 116 Stat. 2545, 2547; Pub. L. 108-136, div. A, 
title V, § 524(a), title X, §1031(a)(53), Nov. 24, 2003, 
117 Stat. 1464, 1603; Pub. L. 109-364, div. A, title 
X, §1071(a)(28), Oct. 17, 2006, 120 Stat. 2399; Pub. 
L. 110-181, div. A, title V, §525, Jan. 28, 2008, 122 
Stat. 104; Pub. L. 110-229, title VII, § 718(a), May 
8, 2008, 122 Stat. 869; Pub. L. 110-417, [div. A], 
title V, § 540(a), Oct. 14, 2008, 122 Stat. 4454; Pub. 
L. 111-84, div. A, title V, § 527(a), Oct. 28, 2009, 123 
Stat. 2288.) 
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Source (U.S. Code) 



10:1092a (1st par., less 
clauses (a) through 
(e». 

10:1092a (clause (a), less 
14th through 52d words 
after 4th semicolon: 
and less last 32 words). 

10:1092a (1st 13 words of 
clause (h)). 

10:1092a (1st 26 words of 
clause (c)). 

10:1092a (clause (d)). 

10:1092a (clause (e), less 
last 53 words). 

10:1092a (last par.). 

10:1098. 

10:1092a (14th through 52d 
words after 4th semi- 
colon of clause (a)). 

10:1092b (last proviso). 

10:1092a (last 32 words of 
clause (a)). 



Source (Statutes at Large) 



R.S. 1317. 

June 30, 1950, ch. 421, §§1, 
2 (last proviso), 64 
Stat. 303, 304; June 3, 
1954. ch. 251, §2. 68 
Stat. 169. 
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10:1092a (clause (c), less 






1st 26 words). 




4342(h) .... 


10:1092a (last 53 words of 






clause (e)). 





In subsection (a), the words "the authorized strength 
* * * is as follows — " are substituted for the words 
"shall be authorized and consist of the following'". The 
words "at large" and "which totals two thousand four 
hundred and ninety-six", and 10:1092a (clause (d)) are 
omitted as surplusage. 

In subsection (b), the words "from whatever source of 
admission", in 10:1092a, are omitted as surplusage. 
10:1098 (words before last semicolon) is omitted as obso- 
lete. 

In subsection (c), the first 15 words are substituted 
for the words "all of which cadets shall be". The words 
"domiciled in" are substituted for the words "actual 
residents of" to conform to opinions of the Judge Advo- 
cate General of the Army (R. 29, 83; J.A.G. 351.11, Feb. 
10, 1925). 

In subsection (e)(4), the words "armed forces" are 
substituted for the description of the land or naval 
forces. The date February 1, 1955, fixed by Proclama- 
tion No. 3080 (Jan. 7, 1955; 20 F.R. 173), is substituted for 
the words "such date as shall thereafter be determined 
by Presidential proclamation or concurrent resolution 
of the Congress under section 745 of title 38". The words 
"including male and female members of * * * and all 
components thereof" are omitted as surplusage. 

In subsection (f), the words "whether a death is serv- 
ice-connected" are substituted for the words "as to the 
service connection of the cause of death". 

In subsection (g), the words "(National Guard of the 
United States, the Air National Guard of the United 
States, the Army Reserve, and the Air Force Reserve)", 
"Regular components", "by members of the National 
Guard of the United States and the Air National Guard 
of the United States" and "established at the competi- 
tive entrance examination" are omitted as surplusage. 
The word "grades" is substituted for the words "pro- 
ficiency averages". 

In subsection (h), the words "or shall hereafter be" 
are omitted as surplusage. 

Amendments 

2009— Subsec. (a)(10). Pub. L. 111-84 substituted "Two 
cadets" for "One cadet". 

2008— Subsec. (a). Pub. L. 110-417 substituted "4,400 or 
such lower number" for "4,000 or such higher number" 
in introductory provisions. 

Subsec. (a)(10). Pub. L. 110-229 substituted "Delegate 
in Congress" for "resident representative". 

Subsec. (j)(l). Pub. L. 110-181 struck out last sentence 
which read as follows: "However, no increase may be 
prescribed for any academic year after the 2007-2008 
academic year." 

2006— Subsec. (a)(9). Pub. L. 109-364 substituted "ca- 
dets" for "cadet". 

2003— Subsec. (a)(6), (8). Pub. L. 108-136, § 524(a)(1), 
substituted "Three" for "Two". 

Subsec. (a)(9). Pub. L. 108-136, § 524(a)(2), substituted 
"Two" for "One". 

Subsec. (h). Pub. L. 108-136, §1031(a)(53), substituted 
"Superintendent" for "Secretary of the Army". 

2002— Subsec. (a). Pub. L. 107-314, § 532(a)(1), inserted 
before period at end of first sentence "or such higher 
number as may be prescribed by the Secretary of the 
Army under subsection (j)". 

Subsec. (i). Pub. L. 107-314, §532(f), struck out "(be- 
ginning with the 2001-2002 academic year)" after "any 
year". 

Subsec. (j). Pub. L. 107-314, §532(a)(2), added subsec. 
(j). 
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2000— Subsec. (b)(1)(B). Pub. L. 106-398, §1 [[div. A], 
title V, §531(a)(l)], struck out ", other than those 
granted retired pay under section 12731 of this title (or 
under section 1331 of this title as in effect before the ef- 
fective date of the Reserve Officer Personnel Manage- 
ment Act)" after "retired or retainer pay". 

Subsec. (b)(1)(C), (D). Pub. L. 106-398, §1 [[div. A], title 
V, §531(a)(2)], added subpars. (C) and (D). 

1999— Subsec. (a). Pub. L. 106-65, § 531(b)(1)(A), sub- 
stituted "(determined for any year as of the day before 
the last day of the academic year) is 4,000. Subject to 
that limitation, cadets are selected as follows:" for "is 
as follows:" in introductory provisions. 

Subsec. (g). Pub. L. 106-65, §1067(1), substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

Subsec. (i). Pub. L. 106-65, § 531(b)(1)(B), added subsec. 
(i). 

1997— Subsec. (a)(10). Pub. L. 105-85 substituted "Mar- 
iana" for "Marianas". 

1996— Subsec. (a)(10). Pub. L. 104-106, § 532(a), added 
par. (10). 

Subsec. (g). Pub. L. 104-106, § 1502(a)(1), substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

1994— Subsec. (b)(1)(B). Pub. L. 103-337 substituted 
"section 12731 of this title (or under section 1331 of this 
title as in effect before the effective date of the Reserve 
Officer Personnel Management Act)" for "section 1331 
of this title". 

1993 — Subsec. (a). Pub. L. 103-160 in concluding provi- 
sions substituted "10 persons" for "a principal can- 
didate and nine alternates" and inserted at end "Nomi- 
nees may be submitted without ranking or with a prin- 
cipal candidate and 9 ranked or unranked alternates. 
Qualified nominees not selected for appointment under 
this subsection shall be considered qualified alternates 
for the purposes of selection under other provisions of 
this chapter." 

1990— Subsec. (a)(8) to (10). Pub. L. 101-510, 
§ 532(a)(1)(A), redesignated els. (9) and (10) as (8) and (9), 
respectively, and struck out former cl. (8) which read as 
follows: "One cadet nominated by the Administrator of 
the Panama Canal Commission from the children of ci- 
vilian personnel of the United States Government re- 
siding in the Republic of Panama who are citizens of 
the United States." 

Subsec. (d). Pub. L. 101-510, § 532(a)(1)(B), substituted 
"clauses (2) through (9)" for "clauses (2)-(7), (9), or 
(10)". 

Subsec. (f). Pub. L. 101-510, § 532(a)(1)(C), substituted 
"clauses (3) through (9)" for "clauses (3)-(7), (9) and 
(10)". 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

1983— Subsec. (a)(8). Pub. L. 98-94, § 1005(b)(1), sub- 
stituted "One cadet nominated by the Administrator of 
the Panama Canal Commission from the children of ci- 
vilian personnel of the United States Government re- 
siding in the Republic of Panama who are citizens of 
the United States" for "One cadet nominated by the 
Governor of the Panama Canal from the children of ci- 
vilians residing in the Canal Zone or the children of ci- 
vilian personnel of the United States Government, or 
the Panama Canal Company, residing in the Republic 
of Panama". 

Subsec. (a)(10). Pub. L. 98-94, § 1005(a)(1), substituted 
", nominated by the Delegate in Congress from Amer- 
ican Samoa" for "nominated by the Secretary of the 
Army upon recommendation of the Governor of 
Samoa". 

1981 — Subsec. (d). Pub. L. 97-60 substituted provisions 
authorizing the Superintendent to nominate for ap- 
pointment each year 50 persons from the country at 
large for provisions that all cadets were to be appointed 
by the President and that all such appointments were 



conditional until the cadet was admitted. See section 
4341a of this title. 

1980— Subsec. (a)(6), (9). Pub. L. 96-600 substituted 
"Two cadets" for "One cadet". 

Subsec. (h). Pub. L. 96-513 substituted "The" for "Ef- 
fective beginning with nominations for appointment to 
the Academy in the calendar year 1964, the". 

1975— Subsecs. (a)(1), (8), (b)(1), (c). Pub. L. 94-106 sub- 
stituted "children" for "sons" wherever appearing. 

1973— Subsec. (a)(6). Pub. L. 93-171, §1(1), substituted 
"One cadet from the Virgin Islands, nominated by the 
Delegate in Congress from the Virgin Islands" for 
"Five cadets from each Territory, nominated by the 
Delegate in Congress from the Territory". 

Subsec. (a)(9). Pub. L. 93-171, §1(2), struck out ref- 
erence to Guam and Virgin Islands. 

Subsec. (a)(10). Pub. L. 93-171, §1(3), added cl. (10). 

Subsec. (f). Pub. L. 93-171, §1(4), substituted ", (9) and 
(10) of subsection (a)" for "and (9) of subsection (a)" 
and struck out reference to Territory. 

1972 — Subsec. (a)(1). Pub. L. 92-365 increased the num- 
ber of cadets from 40 to 65 and added sons of members 
who are in a missing status and sons of civilian em- 
ployees who are in missing status as eligible for the 
competitive examination. 

1970— Subsec. (a)(5). Pub. L. 91-405 substituted "Dele- 
gate to the House of Representatives from the District 
of Columbia" for "Commissioner of that District". 

1968— Subsec. (a). Pub. L. 90-374 increased from five to 
nine the number of alternates for each vacancy each 
Senator, Representative, and Delegate in Congress, in- 
cluding the Resident Commissioner from Puerto Rico, 
is entitled to nominate. 

Subsec. (a)(5). Pub. L. 90-623 substituted "Commis- 
sioner" for "Commissioners". 

1966— Subsec. (a)(1). Pub. L. 89-650, §1(1), provided for 
selection of cadets to the Military Academy from sons 
of members of the armed forces who have a 100 per cen- 
tum service-connected disability and removed the limi- 
tation to active service during World War I or World 
War II or after June 26, 1950, and before Feb. 1, 1955. 

Subsec. (a)(2). Pub. L. 89-650, § 1(2), provided for nomi- 
nations to the Military Academy by the President pro 
tempore of the Senate if there is no Vice President. 

Subsec. (b)(1). Pub. L. 89-650, §1(3), increased the 
number of Presidential appointments to the Military 
Academy from 75 to 100, provided for selection of eligi- 
ble persons as stated in items (A) and (B), previously 
chosen from sons of members of regular components, 
and declared persons eligible under subsec. (a)(1) ineli- 
gible under subsec. (b)(1) of this section. 

Subsec. (b)(3). Pub. L. 89-650, §1(4), substituted "re- 
serve components of the Army" for "the Army Re- 
serve". 

1964 — Pub. L. 88-276 amended section generally, and 
among other changes, in the noncompetitive appoint- 
ments, increased the number of cadets nominated by 
the Vice President from three to five, each Senator, 
Representative, and Delegate from 4 to 5, and the Com- 
missioner of Puerto Rico from 4 to 5, authorized the 
Governor of Puerto Rico to appoint one cadet, each 
Senator, Representative and Delegate to nominate a 
principal and five alternates for each vacancy, and, in 
the competitive appointments, permitted the President 
to appoint 75 cadets annually from the sons of members 
of the Regular components, instead of a cumulative 
total of 89, the Secretary of the Army to appoint 85 ca- 
dets annually from enlisted members of the Regular 
Army, instead of a cumulative total of 90, 85 annually 
from enlisted members of the Army Reserve, instead of 
a cumulative total of 90, 20 annually from honor grad- 
uates of designated honor schools and the R.O.T.C., in- 
stead of a cumulative total of 40 from honor schools 
only, 150 annually, in order of merit, from among the 
qualified alternates nominated by members of Con- 
gress, and when the quota of cadets selected under sub- 
secs. (b)(1), (2), (3) is not filled, to fill the vacancies by 
appointing those best qualified from any of the three 
sources, decreased the number of cadets nominated by 
the Commissioners of the District of Columbia from 6 
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to 5, and by the Governor of the Panama Canal from 2 
to 1, limited appointments to the number that can be 
adequately accommodated at the Academy, within the 
limitation that congressional appointments cannot be 
limited to less than four, and if limited, a priority of 
selection is established for the other categories, and, 
beginning in 1964, the Secretary may upon request of a 
Member of Congress, furnish him the name of any 
nominating authority responsible for the nomination of 
any identified person to the Academy. 

1962— Subsec. (a)(10). Pub. L. 87-663, §1(1), added cl. 
(10). 

Subsec. (c). Pub. L. 87-633, §1(2), inserted references 
to American Samoa, Guam, and the Virgin Islands, and 
substituted "clauses (l)-(5) and (10)" for "clauses 
(1H5)." 

1958 — Subsec. (c). Pub. L. 85-861 inserted a comma 
after "district". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title V, § 527(d), Oct. 28, 2009, 123 
Stat. 2288, provided that: "The amendments made by 
this section [amending this section and sections 6954 
and 9342 of this title] shall apply with respect to ap- 
pointments to the United States Military Academy, the 
United States Naval Academy, and the United States 
Air Force Academy beginning with the first class of 
candidates nominated for appointment to these mili- 
tary service academies after the date of the enactment 
of this Act [Oct. 28, 2009]." 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title V, § 540(d), Oct. 14, 2008, 
122 Stat. 4454, provided that: "The amendments made 
by this section [amending this section and sections 6954 
and 9342 of this title] shall apply with respect to aca- 
demic years at the United States Military Academy, 
the United States Naval Academy, and the Air Force 
Academy after the 2007-2008 academic year." 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 524(d), Nov. 24, 2003, 
117 Stat. 1465, provided that: "The amendments made 
by this section [amending this section and sections 6954 
and 9342 of this title] shall apply with respect to the 
nomination of candidates for appointment to the 
United States Military Academy, the United States 
Naval Academy, and the United States Air Force Acad- 
emy for classes entering those academies after the date 
of the enactment of this Act [Nov. 24, 2003]." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-60 effective with respect to 
nominations for appointment to the first class admit- 
ted to each Academy after Oct. 14, 1981, see section 
203(d) of Pub. L. 97-60, set out as an Effective Date note 
under section 4341a of this title. 

Effective Date of 1980 Amendments 

Section 2(d) of Pub. L. 96-600 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 6954 and 9342 of this title] shall be ef- 
fective beginning with the nominations for appoint- 
ment to the service academies for academic years be- 
ginning more than one year after the date of enactment 
of this Act [Dec. 24, 1980]." 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1973 Amendment 

Section 4 of Pub. L. 93-171 provided that: "The 
amendments made by this Act [amending this section 



and sections 4343, 6954, 6956, 6958, 9342, and 9343 of this 
title] shall be effective beginning with the nominations 
for appointments to the service academies in the cal- 
endar year 1974." 

Effective Date of 1970 Amendment 

Amendment by Pub. L. 91-405 effective Sept. 22, 1970, 
see section 206(b) of Pub. L. 91-A05, set out as an Effec- 
tive Date note under section 25a of Title 2, The Con- 
gress. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Strength Limitations at United States Military 
Academy 

Pub. L. 106-65, div. A, title V, § 531(a), Oct. 5, 1999, 113 
Stat. 601, required the Secretary of the Army to take 
such action as necessary to ensure that the United 
States Military Academy was in compliance with the 
USMA cadet strength limit not later than the day be- 
fore the last day of the 2001-2002 academic year. 

Limitation on Number of Cadets and Midshipmen 
Authorized To Attend Service Academies 

Pub. L. 102-190, div. A, title V, §511(a)-(d), Dec. 5, 1991, 
105 Stat. 1359, 1360, provided that authorized strength of 
Corps of Cadets of United States Military Academy, Air 
Force Cadets of United States Air Force Academy, and 
brigade of midshipmen of United States Naval Acad- 
emy could not exceed 4,000 for each service academy for 
class years beginning after 1994, and contained provi- 
sions concerning effect of class reductions on certain 
appointments and requiring Comptroller General to 
make determinations and reports, prior to repeal by 
Pub. L. 106-65, div. A, title V, § 531(b)(4), Oct. 5, 1999, 113 
Stat. 602. 

Section 531 of Pub. L. 101-510, which required that 
number of appointments made for class entering serv- 
ice academy in 1991 not exceed the number 100 less than 
the number entering service academy in 1990, and that 
number of such appointments not exceed 1,000 in 1995, 
was repealed by Pub. L. 102-190, div. A, title V, § 511(e), 
Dec. 5, 1991, 105 Stat. 1360. 

Eligibility of Female Individuals for Appointment 
and Admission to Service Academies; Uniform Ap- 
plication of Academic and Other Standards to 
Male and Female Individuals 

Section 803(a) of Pub. L. 94-106 provided that: "Not- 
withstanding any other provision of law, in the admin- 
istration of chapter 403 of title 10, United States Code 
[this chapter] (relating to the United States Military 
Academy), chapter 603 of such title (relating to the 
United States Naval Academy), and chapter 903 of such 
title (relating to the United States Air Force Acad- 
emy), the Secretary of the military department con- 
cerned shall take such action as may be necessary and 
appropriate to insure that (1) female individuals shall 
be eligible for appointment and admission to the serv- 
ice academy concerned, beginning with appointments 
to such academy for the class beginning in calendar 
year 1976, and (2) the academic and other relevant 
standards required for appointment, admission, train- 
ing, graduation, and commissioning of female individ- 
uals shall be the same as those required for male indi- 
viduals, except for those minimum essential adjust- 
ments in such standards required because of physio- 
logical differences between male and female individ- 
uals." 
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Secretary To Implement Policy of Expeditious 
Admission of Women to the Academy 

Section 803(c) of Pub. L. 94-106 provided that: "It is 
the sense of Congress that, subject to the provisions of 
subsection (a) [note set out above], the Secretaries of 
the military departments shall, under the direction of 
the Secretary of Defense, continue to exercise the au- 
thority granted them in chapters 403, 603 and 903 of 
title 10, United States Code, but such authority must 
be exercised within a program providing for the orderly 
and expeditious admission of women to the academies, 
consistent with the needs of the services, with the im- 
plementation of such program upon enactment of this 
Act [Oct. 7, 1975]." 

§4343. Cadets: appointment; to bring Corps to 
full strength 

If it is determined that, upon the admission of 
a new class to the Academy, the number of ca- 
dets at the Academy will be below the author- 
ized number, the Secretary of the Army may fill 
the vacancies by nominating additional cadets 
from qualified candidates designated as alter- 
nates and from other qualified candidates who 
competed for nomination and are recommended 
and found qualified by the Academic Board. At 
least three-fourths of those nominated under 
this section shall be selected from qualified al- 
ternates nominated by the persons named in 
clauses (2) through (8) of section 4342(a) of this 
title, and the remainder from qualified can- 
didates holding competitive nominations under 
any other provision of law. An appointment 
under this section is an additional appointment 
and is not in place of an appointment otherwise 
authorized by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 242; Pub. L. 
88-276, §1(2), Mar. 3, 1964, 78 Stat. 150; Pub. L. 
93-171, §1(5), Nov. 29, 1973, 87 Stat. 690; Pub. L. 
102-25, title VII, § 701(f)(5), Apr. 6, 1991, 105 Stat. 
115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4343 


10:1092d. 


June 30, 1950, ch. 421. §4, 
64 Stat. 305. 





The words "If it is determined" are substituted for 
the words "When upon determination". The words 
"within his discretion" are omitted as covered by the 
word "may". The words "within the capacity of the 
Academy", "from the remaining sources of admission 
authorized by law", and "to be admitted in such class" 
are omitted as surplusage. The words "by the persons 
named in clauses (l)-(6) of section 4342(a), and clause (2) 
of section 4342(e), of this title" are substituted for the 
words "by the Vice President, Members of the Senate 
and House of Representatives of the United States, 
Delegates and Resident Commissioners, the Commis- 
sioners of the District of Columbia, and the Governor of 
the Canal Zone". The words "under any other provision 
of law" are substituted for the words "from sources au- 
thorized by law other than those holding such alternate 
appointments". 

Amendments 

1991— Pub. L. 102-25 substituted "clauses (2) through 
(8)" for "clauses (2)-(9)". 

1973— Pub. L. 93-171 substituted "clauses (2)-(9) of sec- 
tion 4342(a)" for "clauses (2)-(8) of section 4342(a)". 

1964 — Pub. L. 88-276, among other changes, increased 
the percentage of nominees to be selected from two- 
thirds to three-fourths, and struck out "as are nec- 



essary to meet the needs of the Army and Air Force, 
but not more than the authorized strength of the Corps 
of Cadets" after "Academic Board". 

Effective Date of 1973 Amendment 

Effective date of amendment by Pub. L. 93-171, see 
section 4 of Pub. L. 93-171, set out as a note under sec- 
tion 4342 of this title. 

Number of Alternate-Appointees Prom Congres- 
sional Sources Not To Be Reduced Because of 
Additional Presidential Appointments 

Pub. L. 89-650, §2, Oct. 13, 1966, 80 Stat. 896, provided 
that: "Notwithstanding any other provision of law, 
none of the additional appointments authorized in sec- 
tions 4342(b)(1), 6954(b)(1) and 9342(b)(1) of this title as 
provided by this Act shall serve to reduce or diminish 
the number of qualified alternates from congressional 
sources who would otherwise be appointed by the ap- 
propriate service Secretary under the authority con- 
tained in sections 4343, 6956, and 9343 of title 10, United 
States Code." 

§4344. Selection of persons from foreign coun- 
tries 

(a) (1) The Secretary of the Army may permit 
not more than 60 persons at any one time from 
foreign countries to receive instruction at the 
Academy. Such persons shall be in addition to 
the authorized strength of the Corps of the Ca- 
dets of the Academy under section 4342 of this 
title. 

(2) The Secretary of the Army, upon approval 
by the Secretary of Defense, shall determine the 
countries from which persons may be selected 
for appointment under this section and the num- 
ber of persons that may be selected from each 
country. The Secretary of the Army may estab- 
lish entrance qualifications and methods of com- 
petition for selection among individual appli- 
cants under this section and shall select those 
persons who will be permitted to receive in- 
struction at the Academy under this section. 

(3) In selecting persons to receive instruction 
under this section from among applicants from 
the countries approved under paragraph (2), the 
Secretary of the Army shall give a priority to 
persons who have a national service obligation 
to their countries upon graduation from the 
Academy. 

(b) (1) A person receiving instruction under 
this section is entitled to the pay, allowances, 
and emoluments of a cadet appointed from the 
United States, and from the same appropria- 
tions. 

(2) Each foreign country from which a cadet is 
permitted to receive instruction at the Academy 
under this section shall reimburse the United 
States for the cost of providing such instruction, 
including the cost of pay, allowances, and 
emoluments provided under paragraph (1). The 
Secretary of the Army shall prescribe the rates 
for reimbursement under this paragraph, except 
that the reimbursement rates may not be less 
than the cost to the United States of providing 
such instruction, including pay, allowances, and 
emoluments, to a cadet appointed from the 
United States. 

(3) The Secretary of Defense may waive, in 
whole or in part, the requirement for reimburse- 
ment of the cost of instruction for a cadet under 
paragraph (2). In the case of a partial waiver, 
the Secretary shall establish the amount 
waived. 
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(c) (1) Except as the Secretary of the Army de- 
termines, a person receiving instruction under 
this section is subject to the same regulations 
governing admission, attendance, discipline, res- 
ignation, discharge, dismissal, and graduation 
&iS Si cadet at the Academy appointed from the 
United States. The Secretary may prescribe reg- 
ulations with respect to access to classified in- 
formation by a person receiving instruction 
under this section that differ from the regula- 
tions that apply to a cadet at the Academy ap- 
pointed from the United States. 

(2) A person receiving instruction under this 
section is not entitled to an appointment in an 
armed force of the United States by reason of 
graduation from the Academy. 

(d) A person receiving instruction under this 
section is not subject to section 4346(d) of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 242; Pub. L. 
98-94, title X, § 1004(a)(1), Sept. 24, 1983, 97 Stat. 
657; Pub. L. 105-85, div. A, title V, § 543(a), Nov. 
18, 1997, 111 Stat. 1743; Pub. L. 106-65, div. A, title 
V, § 534(a), Oct. 5, 1999, 113 Stat. 605; Pub. L. 
106-398, §1 [[div. A], title V, §532(a)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-110; Pub. L. 107-107, div. A, 
title V, § 533(a)(1), (2), Dec. 28, 2001, 115 Stat. 
1105.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4344(a) 


10:1093c (less 3d and last 


June 26, 1946, ch. 493, §1, 




sentences). 


60 Stat. 311; June 1. 


4344(b) 


10:1093c (3d sentence). 


1948. ch. 357, §2. 62 


4344(0) 


10:1093c (last sentence, 


Stat. 280. 




less proviso). 




4344(d) 


10:1093c (proviso of last 






sentence). 





In subsection (a), the words "at West Point, New 
York" are omitted as surplusage. 

In subsection (b), the words "is entitled to" are sub- 
stituted for the words "shall receive". The words "per- 
formed in proceeding'" are omitted as surplusage. The 
words "continental limits" are omitted, since section 
101(1) of this title defines the United States to include 
only the States and the District of Columbia. 

In subsection (c), the words "to any office or posi- 
tion" are omitted as surplusage. 

In subsection (d), the words "and 1101" are omitted, 
since section 1321 of the Revised Statutes, previously 
codified in 10:1101, was repealed by section 6(b) of the 
Act of June 30, 1950, ch. 421, 64 Stat. 305. 

Amendments 

2001— Subsec. (a)(1). Pub. L. 107-107, § 533(a)(1), sub- 
stituted "60" for "40". 

Subsec. (b)(2). Pub. L. 107-107, § 533(a)(2)(A), struck 
out "unless a written waiver of reimbursement is 
granted by the Secretary of Defense" before period at 
6nd first s6ntGn.G6 

Subsec. (b)(3). Pub. L. 107-107, § 533(a)(2)(B), added par. 
(3) and struck out former par. (3) which read as follows: 
"The amount of reimbursement waived under para- 
graph (2) may not exceed 50 percent of the per-person 
reimbursement amount otherwise required to be paid 
by a foreign country under such paragraph, except in 
the case of not more than 20 persons receiving instruc- 
tion at the Academy under this section at any one 
time." 

2000— Subsec. (a)(3). Pub. L. 106-398 added par. (3). 

1999— Subsec. (b)(3). Pub. L. 106-65 substituted "50 per- 
cent" for "35 percent" and "20 persons" for "five per- 
sons". 

1997— Subsec. (b)(2). Pub. L. 105-85, § 543(a)(1), inserted 
before period at end ", except that the reimbursement 



rates may not be less than the cost to the United 
States of providing such instruction, including pay, al- 
lowances, and emoluments, to a cadet appointed from 
the United States". 

Subsec. (b)(3). Pub. L. 105-85, § 543(a)(2), added par. (3). 

1983 — Pub. L. 98-94 substituted "persons from foreign 
countries" for "persons from Canada and American Re- 
publics" in section catchline. 

Subsec. (a)(1). Pub. L. 98-94 substituted "The Sec- 
retary of the Army may permit not more than 40 per- 
sons at any one time from foreign countries to receive 
instruction at the Academy" for "Upon designation by 
the President, the Secretary of the Army may permit 
not more than 20 persons at any one time from Canada 
and the American Republics, other than the United 
States, to receive instruction at the Academy" as the 
first sentence of existing subsec. (a), redesignated that 
first sentence as par. (1), and in par. (1) as so redesig- 
nated inserted second sentence providing that such per- 
sons shall be in addition to the authorized strength of 
the Corps of the Cadets of the Academy under section 
4342 of this title. 

Subsec. (a)(2). Pub. L. 98-94 substituted "The Sec- 
retary of the Army, upon approval by the Secretary of 
Defense, shall determine the countries from which per- 
sons may be selected for appointment under this sec- 
tion and the number of persons that may be selected 
from each country" for "However, not more than three 
persons from any one of those republics or from Canada 
may receive instruction under this section at any one 
time" as the second sentence of existing subsec. (a), re- 
designated that second sentence as par. (2), and in par. 
(2) as so redesignated inserted second sentence provid- 
ing that the Secretary of the Army may establish en- 
trance qualifications and methods of competition for 
selection among individual applicants under this sec- 
tion and shall select those persons who will be per- 
mitted to receive instruction at the Academy under 
this section. 

Subsec. (b)(1). Pub. L. 98-94 redesignated first sen- 
tence of existing subsec. (b) as par. (1) thereof. 

Subsec. (b)(2). Pub. L. 98-94 substituted "Each foreign 
country from which a cadet is permitted to receive in- 
struction at the Academy under this section shall reim- 
burse the United States for the cost of providing such 
instruction, including the cost of pay, allowances, and 
emoluments provided under paragraph (1) unless a writ- 
ten waiver of reimbursement is granted by the Sec- 
retary of Defense" for "However, the mileage allow- 
ance payable to that person for travel to the Academy 
for initial admission is not limited to mileage for trav- 
el within the United States" as second sentence of ex- 
isting subsec. (b), redesignated that second sentence as 
par. (2) and inserted second sentence providing that the 
Secretary of the Army shall prescribe the rates for re- 
imbursement under this paragraph. 

Subsec. (c)(1). Pub. L. 98-94 redesignated first sen- 
tence of existing subsec. (c) as par. (1) and inserted sec- 
ond sentence providing that the Secretary may pre- 
scribe regulations with respect to access to classified 
information by a person receiving instruction under 
this section that differ from the regulations that apply 
to a cadet at the Academy appointed from the United 
States. 

Subsec. (c)(2). Pub. L. 98-94 redesignated second sen- 
tence of existing subsec. (c) as par. (2) and substituted 
"appointment in an armed force of the United States" 
for "appointment in the United States Army". 

Subsec. (d). Pub. L. 98-94 reenacted subsec. (d) with- 
out change. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 533(a)(3), Dec. 28, 2001, 
115 Stat. 1105, provided that: "The amendments made 
by paragraph (2) [amending this section] shall not 
apply with respect to any person who entered the 
United States Military Academy to receive instruction 
under section 4344 of title 10, United States Code, before 
the date of the enactment of this Act [Dec. 28, 2001]." 

Pub. L. 107-107, div. A, title V, § 533(d), Dec. 28, 2001, 
115 Stat. 1106, provided that: "The amendments made 
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by this section [amending this section and sections 6957 
and 9344 of this title] shall not apply with respect to 
any academic year that began before the date of the en- 
actment of this Act [Dec. 28, 2001]." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §532(d)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-110, provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 695V and 9344 of this title] shall apply 
with respect to academic years that begin after October 
1, 2000." 

Effective Date of 1999 Amendment 

Pub. L. 106-65, dlv. A, title V, § 534(d), Oct. 5, 1999, 113 
Stat. 605, provided that: "The amendments made by 
this section [amending this section and sections 6957 
and 9344 of this title] apply with respect to students 
from a foreign country entering the United States Mili- 
tary Academy, the United States Naval Academy, or 
the United States Air Force Academy on or after May 
1, 1999." 

Effective Date of 1997 Amendment 

Section 543(d) of Pub. L. 105-85 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 6957 and 9344 of this title] apply with 
respect to students from a foreign country entering the 
United States Military Academy, the United States 
Naval Academy, or the United States Air Force Acad- 
emy on or after May 1, 1998." 

Effective Date of 1983 Amendment 

Section 1004(d) of Pub. L. 98-94 provided that: 
"Sections 4344(b)(2), 6957(b)(2), and 9344(b)(2) of title 
10, United States Code, as added by this section, do not 
apply to the cost of providing instruction to a person 
who, before the effective date of this section, entered 
the United States Military Academy, the United States 
Naval Academy, or the United States Air Force Acad- 
emy under section 4344, 4345, 6957, 9344, or 9345 of such 
title, as in effect on the day before such date. Any such 
person shall be counted against the maximum of 40 per- 
sons who may attend the Academy concerned at any 
time under any of those sections. 

"The amendments made by subsections (a), (b), and 
(c) [amending this section and sections 6957 and 9344 of 
this title and repealing sections 4345 and 9345 of this 
title] shall take effect one year after the date of the en- 
actment of this Act [Sept. 24, 1983] and shall apply to 
each person entering the United States Military Acad- 
emy, the United States Naval Academy, or the United 
States Air Force Academy after that effective date." 

Persons From Countries Assisting U.S. in Vietnam: 
Service Academy Instruction; Benefits, Limita- 
tions, Restrictions, and Regulations; Oath of 
Trainees 

Pub. L. 89-802, Nov. 9, 1966, 80 Stat. 1518, provided 
that: 

"(a) Notwithstanding any other provision of law, 
upon designation by the President, the Secretary of the 
Army, the Secretary of the Navy, and the Secretary of 
the Air Force, respectively, may permit persons from 
foreign countries to receive instruction at the Military 
Academy, the Naval Academy, and the Air Force Acad- 
emy. 

"(b) A person may not be admitted to an Academy for 
instruction under this Act unless his country at the 
time of his admission is assisting the United States in 
Vietnam by the provision of manpower or bases. 

"(c) Not more than four persons may receive instruc- 
tion under this Act at any one Academy at any one 
time. 

"(d) No person may be admitted to an Academy under 
this Act after October 1, 1970. 

"(e) A person receiving instruction under this Act is 
entitled to the pay, allowances, and emoluments of a 
cadet or midshipman appointed from the United States 
and from the same appropriations. 



"(f) Except as the Secretary determines, a person re- 
ceiving instruction under this Act is subject to the 
same regulations governing admission, attendance, dis- 
cipline, resignation, discharge, dismissal and gradua- 
tion as a cadet or midshipman appointed from the 
United States. However, a person receiving instruction 
under this Act is not entitled to an appointment in the 
Armed Forces of the United States by reason of his 
graduation from an Academy. 

"(g) A person receiving instruction under this Act is 
not subject to section 4346(d) of title 10, United States 
Code." 

§ 4345. Exchange program with foreign military 
academies 

(a) Exchange Program Authorized.— The Sec- 
retary of the Army may permit a student en- 
rolled at a military academy of a foreign coun- 
try to receive instruction at the Academy in ex- 
change for a cadet receiving instruction at that 
foreign military academy pursuant to an ex- 
change agreement entered into between the Sec- 
retary and appropriate officials of the foreign 
country. Students receiving instruction at the 
Academy under the exchange program shall be 
in addition to persons receiving instruction at 
the Academy under section 4344 of this title. 

(b) Limitations on Number and Duration of 
Exchanges. — An exchange agreement under this 
section between the Secretary and a foreign 
country shall provide for the exchange of stu- 
dents on a one-for-one basis each fiscal year. 
Not more than 100 cadets and a comparable 
number of students from all foreign military 
academies participating in the exchange pro- 
gram may be exchanged during any fiscal year. 
The duration of an exchange may not exceed the 
equivalent of one academic semester at the 
Academy. 

(c) Costs and Expenses.— (1) A student from a 
military academy of a foreign country is not en- 
titled to the pay, allowances, and emoluments of 
a cadet by reason of attendance at the Academy 
under the exchange program, and the Depart- 
ment of Defense may not incur any cost of inter- 
national travel required for transportation of 
such a student to and from the sponsoring for- 
eign country. 

(2) The Secretary may provide a student from 
a foreign country under the exchange program, 
during the period of the exchange, with subsist- 
ence, transportation within the continental 
United States, clothing, health care, and other 
services to the same extent that the foreign 
country provides comparable support and serv- 
ices to the exchanged cadet in that foreign coun- 
try. 

(3) The Academy shall bear all costs of the ex- 
change program from funds appropriated for the 
Academy and such additional funds as may be 
available to the Academy from a source other 
than appropriated funds to support cultural im- 
mersion, regional awareness, or foreign lan- 
guage training activities in connection with the 
exchange program. 

(4) Expenditures in support of the exchange 
program from funds appropriated for the Acad- 
emy may not exceed $1,000,000 during any fiscal 
year. 

(d) Application of Other Laws.— Subsections 
(c) and (d) of section 4344 of this title shall apply 
with respect to a student enrolled at a military 
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academy of a foreign country while attending 
the Academy under the exchange program. 

(e) Regulations. — The Secretary shall pre- 
scribe regulations to implement this section. 
Such regulations may include qualification cri- 
teria and methods of selection for students of 
foreign military academies to participate in the 
exchange program. 

(Added Pub. L. 105-85, div. A, title V, § 542(a)(1), 
Nov. 18, 1997, 111 Stat. 1740; amended Pub. L. 
106-65, div. A, title V, § 535(a), Oct. 5, 1999, 113 
Stat. 605; Pub. L. 109-364, div. A, title V, § 531(a), 
Oct. 17, 2006, 120 Stat. 2198.) 

Prior Provisions 

A prior section 4345, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 242, related to selection of Filipinos for Instruc- 
tion at the Military Academy, prior to repeal by Pub. 
L. 98-94, title X, § 1004(a)(2), (d), Sept. 24, 1983, 97 Stat. 
658, 660, effective one year after Sept. 24, 1983. See sec- 
tion 4344 of this title. 

Amendments 

2006— Subsec. (b). Pub. L. 109-364, § 531(a)(1), sub- 
stituted "100" for "24". 

Subsec. (c)(3). Pub. L. 109-364, § 531(a)(2)(A), inserted 
"and such additional funds as may be available to the 
Academy from a source other than appropriated funds 
to support cultural Immersion, regional awareness, or 
foreign language training activities in connection with 
the exchange program." after "for the Academy" and 
struck out at end "Expenditures in support of the ex- 
change program may not exceed $120,000 during any fis- 
cal year." 

Subsec. (c)(4). Pub. L. 109-364, § 531(a)(2)(B), added par. 
(4). 

1999— Subsec. (b). Pub. L. 106-65, § 535(a)(1), sub- 
stituted "24 cadets" for "10 cadets". 

Subsec. (c)(3). Pub. L. 106-65, §535(a)(2), substituted 
"$120,000" for "$50,000". 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 531(d), Oct. 17, 2006, 
120 Stat. 2199, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on the date of the enactment of this Act [Oct. 17, 
2006]. The amendments made by subsections (b) and (c) 
[amending sections 6957a and 9345 of this title] shall 
take effect on October 1, 2008." 

§ 4345a. Foreign and cultural exchange activities 

(a) Attendance Authorized.— The Secretary 
of the Army may authorize the Academy to per- 
mit students, officers, and other representatives 
of a foreign country to attend the Academy for 
periods of not more than two weeks if the Sec- 
retary determines that the attendance of such 
persons contributes significantly to the develop- 
ment of foreign language, cross cultural inter- 
actions and understanding, and cultural immer- 
sion of cadets. 

(b) Costs and Expenses.— The Secretary may 
pay the travel, subsistence, and similar personal 
expenses of persons incurred to attend the Acad- 
emy under subsection (a). 

(c) Effect of Attendance.— Persons attend- 
ing the Academy under subsection (a) are not 
considered to be students enrolled at the Acad- 
emy and are in addition to persons receiving in- 
struction at the Academy under section 4344 or 
4345 of this title. 

(d) Source of Funds; Limitation.— (1) The 
Academy shall bear the costs of the attendance 
of persons under subsection (a) from funds ap- 



propriated for the Academy and from such addi- 
tional funds as may be available to the Academy 
from a source, other than appropriated funds, to 
support cultural immersion, regional awareness, 
or foreign language training activities in con- 
nection with their attendance. 

(2) Expenditures from appropriated funds in 
support of activities under this section may not 
exceed $40,000 during any fiscal year. 

(Added Pub. L. 110-417, [div. A], title V, 
1541(a)(1), Oct. 14, 2008, 122 Stat. 4454.) 

§ 4346. Cadets: requirements for admission 

(a) To be eligible for admission to the Acad- 
emy a candidate must be at least 17 years of age 
and must not have passed his twenty-third 
birthday on July 1 of the year in which he enters 
the Academy. 

(b) To be admitted to the Academy, an ap- 
pointee must show, by an examination held 
under regulations prescribed by the Secretary of 
the Army, that he is qualified in the subjects 
prescribed by the Secretary. 

(c) A candidate designated as a principal or an 
alternate for appointment cadet shall ap- 
pear for physical examination at a time and 
place designated by the Secretary. 

(d) To be admitted to the Academy, an ap- 
pointee must take and subscribe to the follow- 
ing oath — 

"I, , do solemnly swear 

that I will support the Constitution of the 
United States, and bear true allegiance to the 
National Government; that I will maintain and 
defend the sovereignty of the United States, 
paramount to any and all allegiance, sov- 
ereignty, or fealty I may owe to any State or 
country whatsoever; and that I will at all times 
obey the legal orders of my superior officers, 
and the Uniform Code of Military Justice." 

If a candidate for admission refuses to take this 
oath, his appointment is terminated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 242; Pub. L. 
104-201, div. A, title V, § 555(b), Sept. 23, 1996, 110 
Stat. 2527.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4346(a) 


10:1092b (less provisos). 


June 30, 1950, oh. 421, §2 


4346(b) 


10:1096. 


(less provisos), 64 Stat. 


4346(c) 


10:1095. 


304. 


4346(d) 


10:1099. 


R.S. 1319; restated Mar. 
2, 1901, oh. 804 (1st pro- 
viso under "Permanent 
Establishment"), 31 
Stat. 911. 

Aug. 9, 1912, oh. 275 (2d 
proviso under "Perma- 
nent Establishment"). 
37 Stat. 252. 

R.S. 1320. 



In subsection (a), the words "Effective January 1, 
1951" are omitted as executed. The word "Calendar" is 
omitted as surplusage. The words "must not have 
passed his twenty-second birthday" are substituted for 
the words "not more than twenty-two years of age", to 
make it clear that a person whose twenty-second birth- 
day falls on July 1 of the year of admission is eligible 
(see opinion of the Judge Advocate General of the 
Army (JAGA 1952/7083, 2 Sept. 1952)). 

In subsection (b), the words "To be" are substituted 
for the words "before they shall be". The words "must 
show * * * that he is qualified" are substituted for the 
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words "shall be required to be well versed". The words 
"from time to time" are omitted as surplusage. 

In subsection (c), the word "shall" is substituted for 
the word "may", since the nominee is required to ap- 
pear for the examination. The word "appear" is sub- 
stituted for the words "present himself". The words "at 
a place" are substituted for the words "at West Point, 
New York, or other prescribed places". 

In subsection (d), the word "county" is omitted as 
surplusage. The words "Uniform Code of Military Jus- 
tice" are substituted for the words "rules and articles 
governing the armies of the United States", since the 
Articles of War have been superseded by the Uniform 
Code of Military Justice. The words "his appointment 
is terminated" are substituted for the words "shall be 
dismissed from the service", since a cadet who has not 
taken the oath is not yet a member. 

Amendments 

1996— Subsec. (a). Pub. L. 104-201 substituted "twenty- 
third birthday" for "twenty-second birthday". 

Temporary Authority To Waive Maximum Age Limi- 
tation on Admission to the Military Service 
Academies 

Pub. L. 112-81, div. A, title V, §553, Dec. 31, 2011, 125 
Stat. 1413, provided that: 

"(a) Waiver for Certain Enlisted Members. — The 
Secretary of the military department concerned may 
waive the maximum age limitation specified in section 
4346(a), 6958(a)(1), or 9346(a) of title 10, United States 
Code, for the admission of an enlisted member of the 
Armed Forces to the United States Military Academy, 
the United States Naval Academy, or the United States 
Air Force Academy if the member — 

"(1) satisfies the eligibility requirements for admis- 
sion to that academy (other than the maximum age 
limitation); and 

"(2) was or is prevented from being admitted to a 
military service academy before the member reached 
the maximum age specified in such sections as a re- 
sult of service on active duty in a theater of oper- 
ations for Operation Iraqi Freedom, Operation Endur- 
ing Freedom, or Operation New Dawn. 
"(b) Maximum Age for Receipt of Waiver. — A waiv- 
er may not be granted under this section if the can- 
didate would pass the candidate's twenty-sixth birth- 
day by July 1 of the year in which the candidate would 
enter the military service academy pursuant to the 
waiver. 

"(c) Limitation on Number Admitted Using Waiv- 
er. — Not more than five candidates may be admitted to 
each of the military service academies for an academic 
year pursuant to a waiver granted under this section. 

"(d) Record Keeping Requirement. — The Secretary 
of each military department shall maintain records on 
the number of graduates of the military service acad- 
emy under the jurisdiction of the Secretary who are ad- 
mitted pursuant to a waiver granted under this section 
and who remain in the Armed Forces beyond the active 
duty service obligation assumed upon graduation. The 
Secretary shall compare their retention rate to the re- 
tention rate of graduates of that academy generally. 

"(e) Reports. — Not later than April 1, 2016, the Sec- 
retary of each military department shall submit to the 
Committees on Armed Services of the Senate and the 
House of Representatives a report specifying — 

"(1) the number of applications for waivers received 
by the Secretary under this section; 

"(2) the number of waivers granted by the Sec- 
retary under this section; 

"(3) the number of candidates actually admitted to 
the military service academy under the jurisdiction 
of the Secretary pursuant to a waiver granted by the 
Secretary under this section; and 

"(4) beginning with the class of 2009, the number of 
graduates of the military service academy under the 
jurisdiction of the Secretary who, before admission to 
that academy, were enlisted members of the Armed 



Forces and who remain in the Armed Forces beyond 
the active duty service obligation assumed upon 
graduation. 

"(f) Duration of Waiver Authority. — The authority 
to grant a waiver under this section expires on Septem- 
ber 30, 2016." 

Authority To Waive Maximum Age Limitation on 
Admission to Service Academies for Certain En- 
listed Members Who Served During Persian 
Gulf War 

Pub. L. 102-190, div. A, title V, §514, Dec. 5, 1991, 105 
Stat. 1361, provided that: 

"(a) Waiver Authority. — The Secretary of the mili- 
tary department concerned may waive the maximum 
age limitation in section 4346(a), 6958(a)(1), or 9346(a) of 
title 10, United States Code, in the case of any enlisted 
member of the Armed Forces who — 

"(1) becomes 22 years of age while serving on active 
duty in the Persian Gulf area of operations in connec- 
tion with Operation Desert Storm during the Persian 
Gulf War; or 

"(2) was a candidate for admission to the service 
academy under the jurisdiction of such Secretary in 
1990, was prevented from being admitted to the acad- 
emy during that year by reason of the service of such 
person on active duty in the Persian Gulf area of op- 
erations in connection with Operation Desert Storm, 
and became 22 years of age after July 1, 1990, and be- 
fore the end of such service in that area of oper- 
ations. 

"(b) Definitions. — For purposes of this section: 

"(1) The term 'Operation Desert Storm' has the 
meaning given such term in section 3(1) of the Per- 
sian Gulf Conflict Supplemental Authorization and 
Personnel Benefits Act of 1991 (Public Law 102-25; 105 
Stat. 77; 10 U.S.C. 101 note). 

"(2) The term 'Persian Gulf War' has the meaning 
given such term in section 101(33) of title 38, United 
States Code." 

Persons From Countries Assisting U.S. in Vietnam; 
Service Academy Instruction: Oath of Trainees 

Exemption from oath requirement of subsec. (d) of 
this section of appointees to the Military Academy, the 
Naval Academy, and the Air Force Academy from coun- 
tries assisting U.S. in Vietnam, see Pub. L. 89-802, 
§l(g), Nov. 9, 1966, 80 Stat. 1519, set out as a note under 
section 4344 of this title. 

§ 4347. Cadets; nominees: effect of redistricting of 
States 

If as a result of redistricting a State the domi- 
cile of a cadet, or a nominee, nominated by a 
Representative falls within a congressional dis- 
trict other than that from which he was nomi- 
nated, he is charged to the district in which his 
domicile so falls. For this purpose, the number 
of cadets otherwise authorized for that district 
is increased to include him. However, the num- 
ber as so increased is reduced by one if he fails 
to become a cadet or when he is finally sepa- 
rated from the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 243.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4347 


10:1091-1. 


July 7, 1943. oh. 193, 57 
Stat. 383. 





The word "domicile" is substituted for the words 
"place of residence" to conform to opinions of the 
Judge Advocate General of the Army (R. 29, 83; J.A.G. 
351.11, Feb. 10, 1925). The words "a * * * other than that 
from which he was nominated" are substituted for the 
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word "another". The words "were appointed with re- 
spect to", "of the former district", "as additional num- 
bers", "at such academy for the Representative", 
"temporarily", and "in attendance at such academy 
under an appointment from such former district" are 
omitted as surplusage. The words "the district in which 
his domicile so falls" are substituted for the words "of 
the latter district". The words "to include him" are 
substituted for 10:1091-1 (18 words before proviso). The 
words "However, the number as so increased" are sub- 
stituted for 10:1091-1 (1st 13 words of proviso). The 
words "if he fails to become a cadet" are inserted for 
clarity. 

§ 4348. Cadets: agreement to serve as officer 

(a) Each cadet shall sign an agreement with 
respect to the cadet's length of service in the 
armed forces. The agreement shall provide that 
the cadet agrees to the following: 

(1) That the cadet will complete the course 
of instruction at the Academy. 

(2) That upon graduation from the Academy 
the cadet — 

(A) will accept an appointment, if ten- 
dered, as a commissioned officer of the Reg- 
ular Army or the Regular Air Force; and 

(B) will serve on active duty for at least 
five years immediately after such appoint- 
ment. 

(3) That if an appointment described in para- 
graph (2) is not tendered or if the cadet is per- 
mitted to resign as a regular officer before 
completion of the commissioned service obli- 
gation of the cadet, the cadet — 

(A) will accept an appointment as a com- 
missioned officer as a Reserve for service in 
the Army Reserve or the Air Force Reserve; 
and 

(B) will remain in that reserve component 
until completion of the commissioned serv- 
ice obligation of the cadet. 

(4) That if an appointment described in para- 
graph (2) or (3) is tendered and the cadet par- 
ticipates in a program under section 2121 of 
this title, the cadet will fulfill any unserved 
obligation incurred under this section on ac- 
tive duty, regardless of the type of appoint- 
ment held, upon completion of, and in addition 
to, any service obligation incurred under sec- 
tion 2123 of this title for participation in such 
program. 

(b) (1) The Secretary of the Army may transfer 
to the Army Reserve, and may order to active 
duty for such period of time as the Secretary 
prescribes (but not to exceed four years), a cadet 
who breaches an agreement under subsection 
(a). The period of time for which a cadet is or- 
dered to active duty under this paragraph may 
be determined without regard to section 651(a) 
of this title. 

(2) A cadet who is transferred to the Army Re- 
serve under paragraph (1) shall be transferred in 
an appropriate enlisted grade or rating, as deter- 
mined by the Secretary. 

(3) For the purposes of paragraph (1), a cadet 
shall be considered to have breached an agree- 
ment under subsection (a) if the cadet is sepa- 
rated from the Academy under circumstances 
which the Secretary determines constitute a 
breach by the cadet of the cadet's agreement to 
complete the course of instruction at the Acad- 



emy and accept an appointment as a commis- 
sioned officer upon graduation from the Acad- 
emy. 

(c) The Secretary of the Army shall prescribe 
regulations to carry out this section. Those reg- 
ulations shall include — 

(1) standards for determining what con- 
stitutes, for the purpose of subsection (b), a 
breach of an agreement under subsection (a); 

(2) procedures for determining whether such 
a breach has occurred; and 

(3) standards for determining the period of 
time for which a person may be ordered to 
serve on active duty under subsection (b). 

(d) In this section, the term "commissioned 
service obligation", with respect to an officer 
who is a graduate of the Academy, means the 
period beginning on the date of the officer's ap- 
pointment as a commissioned officer and ending 
on the sixth anniversary of such appointment 
or, at the discretion of the Secretary of Defense, 
any later date up to the eighth anniversary of 
such appointment. 

(e) (1) This section does not apply to a cadet 
who is not a citizen or national of the United 
States. 

(2) In the case of a cadet who is a minor and 
who has parents or a guardian, the cadet may 
sign the agreement required by subsection (a) 
only with the consent of a parent or guardian. 

(f) A cadet or former cadet who does not fulfill 
the terms of the agreement as specified under 
subsection (a), or the alternative obligation im- 
posed under subsection (b), shall be subject to 
the repayment provisions of section 303a(e) of 
title 37. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 243; Pub. L. 
88-276, §5(a), Mar. 3, 1964, 78 Stat. 153; Pub. L. 
88-647, title III, §301(9), Oct. 13, 1964, 78 Stat. 
1072; Pub. L. 98-525, title V, §§ 541(a), 542(b), Oct. 
19, 1984, 98 Stat. 2529; Pub. L. 99-145, title V, 
§ 512(a), Nov. 8, 1985, 99 Stat. 623; Pub. L. 101-189, 
div. A, title V, § 511(b), title XVI, § 1622(e)(5), 
Nov. 29, 1989, 103 Stat. 1439, 1605; Pub. L. 104-106, 
div. A, title V, § 531(a), Feb. 10, 1996, 110 Stat. 314; 
Pub. L. 109-163, div. A, title VI, § 687(c)(9), Jan. 6, 
2006, 119 Stat. 3335; Pub. L. 111-84, div. A, title X, 
§1073(a)(29), Oct. 28, 2009, 123 Stat. 2474; Pub. L. 
111-383, div. A, title V, § 554(a), Jan. 7, 2011, 124 
Stat. 4221.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4348 


10:1092c. 


June 30. 1950, oh. 421, §3, 
64 Stat. 304. 





The word "agreement" is substituted for the word 
"articles". The words "Hereafter", "appointed to the 
United States Military Academy", "engage", and 
10:1092c (1st 25 words of clause (2)) are omitted as sur- 
plusage. The word "separated" is substituted for the 
words "discharged by competent authority". The words 
"if he is permitted to resign" are substituted for the 
words "in the event of the acceptance of his resigna- 
tion", since a resignation is effective only when accept- 
ed. The first 31 words of clause (3) are substituted for 
10:1092c (last 29 words of clause (3)). The last sentence 
is substituted for the words "with the consent of his 
parents or guardian if he be a minor, and if any he 
have". 
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Amendments 

2011— Subsec. (a)(4). Pub. L. 111-383 added par. (4). 
2009— Subsec. (f). Pub. L. 111-84 substituted "sub- 
section (a)" for "section (a)". 
2006— Subsec. (f). Pub. L. 109-163 added subsec. (f). 
1996— Subsec. (a)(2)(B). Pub. L. 104-106 substituted 
"five years" for "six years". 

1989— Subsec. (a)(2)(B). Pub. L. 101-189, § 511(b), sub- 
stituted "six years" for "five years". 

Subsec. (d). Pub. L. 101-189, § 1622(e)(5), inserted "the 
term" after "In this section,". 

1985 — Pub. L. 99-145 amended section generally. Prior 
to amendment, section read as follows: 

"(a) Each cadet who is a citizen or national of the 
United States shall sign an agreement that he will — 
"(1) unless sooner separated from the Academy, 
complete the course of instruction at the Academy; 

"(2) accept an appointment and, unless sooner sepa- 
rated from the service, serve as a commissioned offi- 
cer of the Regular Army or the Regular Air Force for 
at least the five years immediately after graduation; 
and 

"(3) accept an appointment as a commissioned offi- 
cer as a Reserve for service in the Army Reserve or 
the Air Force Reserve and, unless sooner separated 
from the service, remain therein until at least the 
sixth anniversary and, at the direction of the Sec- 
retary of Defense, up to the eighth anniversary of his 
graduation, if an appointment in the regular compo- 
nent of that armed force is not tendered to him, or if 
he is permitted to resign as a commissioned officer of 
that component before that anniversary. 
If the cadet is a minor and has parents or a guardian, 
he may sign the agreement only with the consent of 
the parents or guardian. 

"(b) A cadet who does not fulfill his agreement under 
subsection (a) may be transferred by the Secretary of 
the Army to the Army Reserve in an appropriate en- 
listed grade and, notwithstanding section 651 of this 
title, may be ordered to active duty to serve in that 
grade for such period of time as the Secretary pre- 
scribes but not for more than four years." 

1984— Subsec. (a). Pub. L. 98-525, § 541(a), struck out 
", unless sooner separated," in introductory text be- 
fore "he will"; inserted in cl. (1) "unless sooner sepa- 
rated from the Academy,"; and inserted ", unless soon- 
er separated from the service," in els. (2) and (3). 

Subsec. (a)(3). Pub. L. 98-525, § 524(b), substituted "at 
least the sixth anniversary and, at the direction of the 
Secretary of Defense, up to the eighth anniversary" for 
"the sixth anniversary". 

1964 — Pub. L. 88-647 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Subsec. (a)(2). Pub. L. 88-276 substituted "five" for 
"three". 

Effective Date of 1996 Amendment 

Section 531(e) of Pub. L. 104-106 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 6959 and 9348 of this title] apply to 
persons first admitted to the United States Military 
Academy, United States Naval Academy, and United 
States Air Force Academy after December 31, 1991." 

Effective Date of 1989 Amendment 

Amendment by section 511(b) of Pub. L. 101-189 appli- 
cable to persons who are first admitted to one of the 
military service academies after Dec. 31, 1991, see sec- 
tion 511(e) of Pub. L. 101-189, as amended, set out as a 
note under section 2114 of this title. 

Effective Date of 1985 Amendment 

Section 512(e) of Pub. L. 99-145 provided that: "The 
amendments made by subsections (a), (b), and (c) 
[amending this section and sections 6959 and 9348 of this 
title] (other than with respect to the authority of the 
Secretary of a military department to prescribe regula- 
tions) — 

"(1) shall take effect with respect to each military 
department on the date on which regulations pre- 



scribed by the Secretary of that military department 
in accordance with subsection (d) [set out below] take 
effect; and 

"(2) shall apply with respect to each agreement en- 
tered into under sections 4348, 6959, and 9348, respec- 
tively, of title 10, United States Code, that is entered 
into on or after the effective date of such regulations 
and shall apply with respect to each such agreement 
that was entered into before the effective date of such 
regulations by an individual who is a cadet or mid- 
shipman on such date." 

Effective Date of 1984 Amendment 

Section 541(d) of Pub. L. 98-525 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 6959 and 9348 of this title] shall apply 
with respect to agreements entered into under section 
4348, 6959, or 9348 of title 10, United States Code, before, 
on, or after the date of the enactment of this Act [Oct. 
19, 1984]." 

Effective Date of 1964 Amendment; Obligated 
Period of Service 

Section 5(c) of Pub. L. 88-276 provided that: "The 
amendments made by this section [amending this sec- 
tion, sections 6959 and 9348 of this title, and section 182 
of Title 14, Coast Guard] shall apply only with respect 
to cadets and midshipmen appointed to the service 
academies and the Coast Guard Academy after the date 
of enactment of this Act [Mar. 3, 1964], and shall not af- 
fect the obligated period of service of any cadet or mid- 
shipman appointed to one of the service academies or 
the Coast Guard Academy on or before the date of en- 
actment of this Act." 

Regulations Implementing 1985 Amendment 

Section 512(d) of Pub. L. 99-145 provided that: "The 
Secretary of each military department shall prescribe 
the regulations required by section 4348(c), 6959(c), or 
9348(c), as appropriate, of title 10, United States Code 
(as added by the amendments made by subsections (a), 
(b), and (c)) not later than the end of the 90-day period 
beginning on the date of the enactment of this Act 
[Nov. 8, 1985]." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Department of Defense Policy on Service Acad- 
emy and ROTC Graduates Seeking To Participate 
in Professional Sports Before Completion of 
Their Active-Duty Service Obligations 

Pub. L. 109-364, div. A, title V, §533, Oct. 17, 2006, 120 
Stat. 2206, provided that: 

"(a) Policy Required. — 
"(1) In general. — Not later than July 1, 2007, the 

Secretary of Defense shall prescribe the policy of the 

Department of Defense on — 

"(A) whether to authorize graduates of the serv- 
ice academies and the Reserve Officers' Training 
Corps to participate in professional sports before 
the completion of their obligations for service on 
active duty as commissioned officers; and 

"(B) if so, the obligations for service on active 
duty as commissioned officers of such graduates 
who participate in professional sports before the 
satisfaction of the obligations referred to in sub- 
paragraph (A). 

"(2) Review of current policies. — In prescribing 
the policy, the Secretary shall review current poli- 
cies, practices, and regulations of the military de- 
partments on the obligations for service on active 
duty as commissioned officers of graduates of the 
service academies and the Reserve Officers' Training 
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Corps, including- policies on authorized leaves of ab- 
sence and policies under excess leave programs. 

"(3) Considerations. — In prescribing the policy, the 
Secretary shall take into account the following: 

"(A) The compatibility of participation in profes- 
sional sports (including training for professional 
sports) with service on active duty in the Armed 
Forces or as a member of a reserve component of 
the Armed Forces. 

"(B) The benefits for the Armed Forces of waiving 
obligations for service on active duty for cadets, 
midshipmen, and commissioned officers in order to 
permit such individuals to participate in profes- 
sional sports. 

"(C) The manner in which the military depart- 
ments have resolved issues relating to the partici- 
pation of personnel in professional sports, including 
the extent of and any reasons for, differences in the 
resolution of such issues by such departments. 

"(D) The recoupment of the costs of education 
provided by the service academies or under the Re- 
serve Officers' Training Corps program if graduates 
of the service academies or the Reserve Officers' 
Training Corps, as the case may be, do not com- 
plete the period of obligated service to which they 
have agreed by reason of participation in profes- 
sional sports. 

"(E) Any other matters that the Secretary con- 
siders appropriate. 
"(b) Elements of Policy. — The policy prescribed 
under subsection (a) shall address the following mat- 
ters: 

"(1) The eligibility of graduates of the service acad- 
emies and the Reserve Officers' Training Corps for a 
reduction in the obligated length of service on active 
duty as a commissioned officer otherwise required of 
such graduates on the basis of their participation in 
professional sports. 

"(2) Criteria for the treatment of an individual as a 
participant or potential participant in professional 
sports. 

"(3) The effect on obligations for service on active 
duty as a commissioned officer of any unsatisfied ob- 
ligations under prior enlistment contracts or other 
forms of advanced education assistance. 

"(4) Any authorized variations in the policy that 
are warranted by the distinctive requirements of a 
particular Armed Force. 

"(5) The eligibility of individuals for medical dis- 
charge or disability benefits as a result of injuries in- 
curred while participating in professional sports. 

"(6) A prospective effective date for the policy and 
for the application of the policy to individuals serv- 
ing on such effective date as a commissioned officer, 
cadet, or midshipman. 

"(c) Application of Policy to Armed Forces. — Not 
later than December 1, 2007, the Secretary of each mili- 
tary department shall prescribe regulations, or modify 
current regulations, in order to implement the policy 
prescribed by the Secretary of Defense under sub- 
section (a) with respect to the Armed Forces under the 
jurisdiction of such Secretary." 

§4349. Cadets: organization of Corps; service; in- 
struction 

(a) The Corps of Cadets shall be divided into 
companies, as directed by the Superintendent, 
for the purpose of military instruction. Each 
company shall be commanded by a commis- 
sioned officer of the Army. 

(b) A cadet shall perform duties at such places 
and of such type as the President may direct. 

(c) The course of instruction at the Academy 
is four years. 

(d) The Secretary of the Army shall so arrange 
the course of studies at the Academy that cadets 
are not required to pursue their studies on Sun- 
day. 



(e) The Corps of Cadets shall be trained in the 
duties of members of the Army, shall be en- 
camped at least three months in each year, and 
shall be trained in all duties incident to a camp. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 243.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4349(a) 


10:1105 (less last sen- 


R.S. 1322. 




tence). 


R.S. 1323. 


4349(b) 


10:1102. 


Mar. 30, 1920, ch. 112 (1st 


4349(c) 


10:1043. 


par., less provisos. 


4349(d) 


10:1044. 


under -'Miscellane- 


4349(e) 


10:1105 (last sentence). 


ous"), 41 Stat. 548. 






R.S. 1324. 



In subsection (a), the word "commissioned" is in- 
serted for clarity; 10:1105 (2d sentence) is omitted as ob- 
solete. 

In subsection (b), the word "perform" is substituted 
for the words "be subject at all times to do". The words 
"of such type" are substituted for the words "on such 
service". 

In subsection (e), the words "members of the Army" 
are substituted for the words "private soldier, non- 
commissioned officer, and officer". The words "taught 
and" are omitted as surplusage. 

§ 4350. Cadets: clothing and equipment 

(a) The Secretary of the Army may prescribe 
the amount to be credited to a cadet, upon origi- 
nal admission to the Academy, for the cost of 
his initial issue of clothing and equipment. That 
amount shall be deducted from his pay. If a 
cadet is discharged before graduation while 
owing the United States for pay advanced for 
the purchase of required clothing and equip- 
ment, he shall turn in so much of his clothing 
and equipment of a distinctive military nature 
as is necessary to repay the amount advanced. If 
the value of the clothing and equipment turned 
in does not cover the amount owed, the indebt- 
edness shall be canceled. 

(b) Under such regulations as the Secretary 
may prescribe, uniforms and equipment shall be 
furnished to a cadet at the Academy upon his re- 
quest. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 244.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4350(a) 


10:1149a. 


Aug. 31. 1918, ch. 166, §9 


4350(b) 


10:1106. 


(17th through 22d 






words). 40 Stat. 957. 






Aug. 22, 1951, ch. 340, §1. 






65 Stat. 196. 



In subsection (a), the words "while owing the United 
States for pay advanced for the purchase of" are sub- 
stituted for the words "who is indebted to the United 
States on account of advances of pay to purchase". The 
words "as is necessary to repay the amount advanced" 
are substituted for the words "to the extent required to 
discharge such indebtedness". 

In subsection (b), the word "accouterments" is omit- 
ted as surplusage. The words "by the Government" and 
"such restrictions and" are omitted as surplusage. The 
words "at cost" are omitted to reflect Title IV of the 
National Security Act of 1947, as amended (63 Stat. 585), 
which authorized the Secretary of Defense to prescribe 
regulations governing the use and sale of certain inven- 
tories at cost, including applicable administrative ex- 
penses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 
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§4351. Cadets: deficiencies in conduct or studies; 
effect of failure on successor 

(a) A cadet who is reported as deficient in con- 
duct or studies and recommended to be dis- 
charged from the Academy may not, unless rec- 
ommended by the Academic Board, be returned 
or reappointed to the Academy. 

(b) Any cadet who fails to pass a required ex- 
amination because he is deficient in any one 
subject of instruction is entitled to a reexamina- 
tion of equal scope and difficulty in that sub- 
ject, if he applies in writing to the Academic 
Board within 10 days after he is officially noti- 
fied of his failure. The reexamination shall be 
held within 60 days after the date of his applica- 
tion. If the cadet passes the reexamination and 
is otherwise qualified, he shall be readmitted to 
the Academy. If he fails, he may not have an- 
other examination. 

(c) The failure of a member of a graduating 
class to complete the course with his class does 
not delay the admission of his successor. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 244.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4351(a) 


10:1104. 


Aug-. 11, 1916. ch. 314 (3d. 


4351(b) 


10:1103. 


4th, and 5th provisos 


4351(c) 


10:1092b (1st proviso). 


under "Permanent Es- 






tablishment"), 39 Stat. 






493. 
R.S. 1325. 






June 30, 1950, ch. 421, §2 






(1st proviso). 64 Stat. 






304. 



In subsection (a), 10:1104 (last 20 words) is omitted as 
superseded by section 3287(d) of this title. 

In subsection (b), the words "is entitled to" are sub- 
stituted for the words "shall have the right to apply". 
The words "of equal scope and difficulty in that sub- 
ject" are substituted for the words "by compliance 
with the requirements existing at the time of the first 
examination". 

In subsection (c), the words "by reason of sickness, or 
deficiency in his studies, or other cause" are omitted as 
surplusage. 

Readmission to Service Academies of Certain 
Former Cadets and Midshipmen 

Pub. L. 108-136, div. A, title V, §525, Nov. 24, 2003, 117 
Stat. 1465, provided that: 

"(a) Inspector General Report as Basis for Read- 
mission. — (1) When a formal report by an Inspector Gen- 
eral within the Department of Defense concerning the 
circumstances of the separation of a cadet or mid- 
shipman from one of the service academies contains a 
specific finding specified in paragraph (2), the Sec- 
retary of the military department concerned may use 
that report as the sole basis for readmission of the 
former cadet or midshipman to the respective service 
academy. 

"(2) A finding specified in this paragraph is a finding 
that substantiates that a former service academy cadet 
or midshipman, while attending the service academy — 
"(A) received administrative or punitive action or 
nonjudicial punishment as a result of reprisal; 

"(B) resigned in lieu of disciplinary, administra- 
tive, or other action that the formal report concludes 
constituted a threat of reprisal; or 

"(C) otherwise suffered an injustice that contrib- 
uted to the resignation of the cadet or midshipman. 
"(b) Readmission. — In the case of a formal report by 
an Inspector General described in subsection (a), the 
Secretary concerned shall offer the former cadet or 
midshipman an opportunity for readmission to the 



service academy from which the former cadet or mid- 
shipman resigned, if the former cadet or midshipman is 
otherwise eligible for such readmission. 

"(c) Applications for Readmission. — A former cadet 
or midshipman described in a report referred to in sub- 
section (a) may apply for readmission to the service 
academy on the basis of that report and shall not be re- 
quired to submit the request for readmission through a 
board for the correction of military records. 

"(d) Regulations to Minimize Adverse Impact Upon 
Readmission. — The Secretary of each military depart- 
ment shall prescribe regulations for the readmission of 
a former cadet or midshipman described in subsection 
(a), with the goal, to the maximum extent practicable, 
of readmitting the former cadet or midshipman at no 
loss of the academic or military status held by the 
former cadet at the time of resignation. 

"(e) Construction With Other Remedies. — This sec- 
tion does not preempt or supersede any other remedy 
that may be available to a former cadet or mid- 
shipman. 

"(f) Service Academies. — In this section, the term 
'service academy' means the following: 

"(1) The United States Military Academy. 
"(2) The United States Naval Academy. 
"(3) The United States Air Force Academy." 

§ 4352. Cadets: hazing 

(a) Subject to the approval of the Secretary of 
the Army, the Superintendent of the Academy 
shall issue regulations — 

(1) defining hazing; 

(2) designed to prevent that practice; and 

(3) prescribing dismissal, suspension, or 
other adequate punishment for violations. 

(b) If a cadet who is charged with violating a 
regulation issued under subsection (a), the pen- 
alty for which is or may be dismissal from the 
Academy, requests in writing a trial by a gen- 
eral court-martial, he may not be dismissed for 
that offense except under sentence of such a 
court. 

(c) A cadet dismissed from the Academy for 
hazing may not be reappointed to the Corps of 
Cadets, and is ineligible for appointment as a 
commissioned officer in a regular component of 
the Army, Navy, Air Force, or Marine Corps, 
until two years after the graduation of his class. 
(Aug. 10, 1956, ch. 1041, 70A Stat. 244.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4352(a) 
4352(b) 

4352(c) 


10:1163 (1st par.). 
10:1163 (1st 32 words of 

last par.). 
10:1163 (last par., less 1st 

32 words). 


Mar. 2, 1901, ch. 804 (2d 
proviso under "Perma- 
nent Establishment"); 
restated Apr. 19. 1910, 
ch. 174 (38th par. under 
"Buildings and 
Grounds"), 36 Stat. 323. 



In subsection (a), the word "violations" is sub- 
stituted for the words "infractions of the same". The 
words "to embody a clear" are omitted as surplusage. 

In subsection (b), the words "the penalty for which is 
or may be" are substituted for the words "which would 
involve". The words "may not be dismissed for that of- 
fense except under sentence of such a court" are sub- 
stituted for the words "shall be granted". 

In subsection (c), the words "a regular component" 
are inserted, since the source statute historically ap- 
plied only to the regular components. 

§4353. Cadets: degree and commission on grad- 
uation 

(a) Under such conditions as the Secretary of 
the Army may prescribe, the Superintendent of 
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the Academy may confer the degree of bachelor 
of science upon graduates of the Academy. 

(b) Notwithstanding any other provision of 
law, a cadet who completes the prescribed 
course of instruction may, upon graduation, be 
appointed a second lieutenant in the Regular 
Army under section 531 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 245; Pub. L. 
85-861, §1(103), Sept. 2, 1958, 72 Stat. 1489; Pub. L. 
96-513, title V, §502(26), Dec. 12, 1980, 94 Stat. 
2911.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4353(a) 
4353(b) 


10:486a (less last sen- 
tence). 

10:506c(f) (1st sentence, 
less last 43 words). 


May 25, 1933, ch. 37 (less 
last sentence); restated 
Aug-. 9, 1946, ch. 932 
(less last sentence); re- 
stated Aug. 4, 1949, ch. 
393, §13; restated Aug. 
18, 1949, ch. 476 (less 
last sentence), 63 Stat. 
615. 

Aug. 7, 1947, ch. 512, 
§ 506(f) (1st sentence, 
less last 43 words), 61 
Stat. 892. 



In subsection (a), the last 27 words are substituted for 
10:486a (last sentence). The words "rules and" and 
"from and after the date of the accrediting' of said 
Academy" are omitted as surplusage. The word "condi- 
tions" is substituted for the words "rules and regula- 
tions". 

In subsection (b), the words "except section 541 of 
this title" are inserted to reflect the authority to ap- 
point graduates of one service academy as officers of 
another service. 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4353(b) 


10 App.:506c^(c) (1st sen- 


July 20, 1956, ch. 646, 




tence). 


§ 103(c) (1st sentence), 






70 Stat. 583. 



It is unnecessary to include a reference to section 541, 
since that section does not derogate from the authority 
granted in this section. 

Amendments 



1980 — Subsec. (b). Pub. L. 96-513 inserted "under sec- 
tion 531 of this title" after "Regular Army". 

1958 — Subsec. (b). Pub. L. 85-861 struck out "except 
section 541 of this title" after "provision of law". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Degrees for Persons Who Graduated Before 
Accrediting of Military Academy 

Section 35 of act Aug. 10, 1956, provided in part that, 
under conditions prescribed by the Secretary of the 
Army, the Superintendent of the United States Mili- 
tary Academy may confer the degree of bachelor of 
science upon living graduates of the Academy who were 
graduated before the date of accrediting of the Acad- 
emy and who have met the requirements of the Acad- 
emy for that degree. 

§4354. Buildings and grounds: memorial hall; 
buildings for religious worship 

(a) The memorial hall at the Academy is a re- 
pository for statues, busts, mural tablets, por- 



traits of distinguished and deceased officers and 
graduates of the Academy, paintings of battle 
scenes, trophies of war, and other objects that 
may tend to elevate the military profession. No 
object may be placed in this hall without the ap- 
proval of two-thirds of the members of the Aca- 
demic Board of the Academy by a recorded vote 
taken by ayes and nays. 

(b) The Secretary of the Army may authorize 
any denomination, sect, or religious body to 
erect a building for religious worship on the 
West Point Military Reservation, if its erection 
will not interfere with the use of the reservation 
for military purposes and will be without ex- 
pense to the United States. Such a building 
shall be removed, or its location changed, with- 
out compensation for it and without other ex- 
pense to the United States, by the denomina- 
tion, sect, or religious body that erected it, 
whenever in the opinion of the Secretary public 
or military necessity so requires. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 245.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4354(a) 


10:1125. 


July 23, 1892, ch. 237, §6, 


4354(b) 


10:1126. 


27 Stat. 263. 






July 8, 1898. ch. 636, 30 






Stat. 722. 



In subsection (a), the words "and to prevent the in- 
troduction of unworthy subjects into this hall" and 
"entire" are omitted as surplusage. 

In subsection (b), the words "in his discretion" and 
"Government of" are omitted as surplusage. The words 
"United States" are substituted for the word "Govern- 
ment". 

§ 4355. Board of Visitors 

(a) A Board of Visitors to the Academy is con- 
stituted annually of — 

(1) the chairman of the Committee on Armed 
Services of the Senate, or his designee; 

(2) three other members of the Senate des- 
ignated by the Vice President or the President 
pro tempore of the Senate, two of whom are 
members of the Committee on Appropriations 
of the Senate; 

(3) the chairman of the Committee on Armed 
Services of the House of Representatives, or 
his designee; 

(4) four other members of the House of Rep- 
resentatives designated by the Speaker of the 
House of Representatives, two of whom are 
members of the Committee on Appropriations 
of the House of Representatives; and 

(5) six persons designated by the President. 

(b) The persons designated by the President 
serve for three years each except that any mem- 
ber whose term of office has expired shall con- 
tinue to serve until his successor is appointed. 
The President shall designate two persons each 
year to succeed the members whose terms expire 
that year. 

(c) If a member of the Board dies or resigns, a 
successor shall be designated for the unexpired 
portion of the term by the official who des- 
ignated the member. 

(d) The Board shall visit the Academy annu- 
ally. With the approval of the Secretary of the 
Army, the Board or its members may make 
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other visits to the Academy in connection with 
the duties of the Board or to consult with the 
Superintendent of the Academy. 

(e) The Board shall inquire into the morale 
and discipline, the curriculum, instruction, 
physical equipment, fiscal affairs, academic 
methods, and other matters relating to the 
Academy that the Board decides to consider. 

(f) Within 60 days after its annual visit, the 
Board shall submit a written report to the Presi- 
dent of its action, and of its views and recom- 
mendations pertaining to the Academy. Any re- 
port of a visit, other than the annual visit, shall, 
if approved by a majority of the members of the 
Board, be submitted to the President within 60 
days after the approval. 

(g) Upon approval by the Secretary, the Board 
may call in advisers for consultation. 

(h) While performing his duties, each member 
of the Board and each adviser shall be reim- 
bursed under Government travel regulations for 
his travel expenses. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 245; Pub. L. 
96-579, § 13(a), Dec. 23, 1980, 94 Stat. 3369; Pub. L. 
104-106, div. A, title X, § 1061(e)(2), title XV, 
§1502(a)(12), Feb. 10, 1996, 110 Stat. 443, 503; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4355(a) 


10:1055. 


June 29, 1948. oh. 714. 




10:1056 (1st sentence). 


§§1-6, 62 Stat. 1094; 


4355(b) 


10:1056 (less 1st sen- 


June 30, 1954, ch. 432, 




tence). 


§732, 68 Stat. 356. 


4355(0) 


10:1057. 




4355(d) 


10:1058. 




4355(e) 


10:1059(a). 




4355(f) 


10:1059(b). 




4355(g) 


10:1059(c). 




4355(h) .... 


10:1060. 





In subsections (a) and (b), the word "designated" is 
substituted for the word "appointed" to make it clear 
that the positions described are not constitutional of- 
fices. 

Subsection (b) is substituted for 10:1056(e) (2d sen- 
tence). 

In subsection (c), the words "during the term for 
which such member was appointed" and "Such succes- 
sor shall be appointed * * * who died or resigned" are 
omitted as surplusage. 

In subsection (g), the words "as it may deem nec- 
essary or advisable effectuate the duties imposed upon 
it by the provisions of sections 1055-1060 of this title" 
are omitted as surplusage. 

In subsection (h), the words "called for consultation 
by the Board in connection with the business of the 
Board" are omitted as surplusage. 

Amendments 

1999— Subsec. (a)(3). Pub. L. 106-65, substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996— Subsec. (a)(3). Pub. L. 104-106, §1502(a)(12), sub- 
stituted "National Security" for "Armed Services". 

Subsec. (h). Pub. L. 104-106, § 1061(e)(2), struck out "is 
entitled to not more than $5 a day and" after "each ad- 
viser". 

1980— Subsec. (b). Pub. L. 96-579 required member 
whose term of office had expired to continue service 
until appointment of a successor. 

§ 4356. Use of certain gifts 

Under regulations prescribed by the Secretary 
of the Army, the Superintendent of the Acad- 



emy may (without regard to section 2601 of this 
title) accept, hold, administer, invest, and spend 
any gift, devise, or bequest of personal property 
of a value of $20,000 or less made to the United 
States on the condition that such gift, devise, or 
bequest be used for the benefit of the Academy 
or any entity thereof. The Secretary may pay or 
authorize the payment of all reasonable and nec- 
essary expenses in connection with the convey- 
ance or transfer of a gift, devise, or bequest 
under this section. 

(Added Pub. L. 97-295, §1(41)(A), Oct. 12, 1982, 96 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4356 


10:4334 (note). 


Sept. 8, 1982, Pub. L. 






97-252, § 1133(a), 96 Stat. 






761. 



The word "Academy" is substituted for "United 
States Military Academy" for consistency in title 10. 

Applicability of Section 



Pub. L. 97-252, title XI, §1133, Sept. 8, 1982, 96 Stat. 
761, provided that: 

"(a) [Repealed and reenacted as section 4356 of this 
title by Pub. L. 97-295, §§1(41)(A), 6(b), Oct. 12. 1982, 96 
Stat. 1297, 1315.] 

"(b) This section [section 4356 of this title] applies 
with respect to any gift, devise, or bequest made on or 
after the date of the enactment of this Act [Sept. 8, 
1982] for the purpose described in subsection (a) [section 
4356 of this title] and applies to any such gift, devise, 
or bequest, or devise made before the date of the enact- 
ment of this Act with respect to which the Secretary of 
the Army has approved application of this section rath- 
er than section 2601 of title 10, United States Code." 

§4357. Acceptance of guarantees with gifts for 
major projects 

(a) Acceptance Authority.— Subject to sub- 
section (c), the Secretary of the Army may ac- 
cept from a donor or donors a qualified guaran- 
tee for the completion of a major project for the 
benefit of the Academy. 

(b) Obligation Authority.— The amount of a 
qualified guarantee accepted under this section 
shall be considered as contract authority to pro- 
vide obligation authority for purposes of Federal 
fiscal and contractual requirements. Funds 
available for a project for which such a guaran- 
tee has been accepted may be obligated and ex- 
pended for the project without regard to wheth- 
er the total amount of the funds and other re- 
sources available for the project (not taking 
into account the amount of the guarantee) is 
sufficient to pay for completion of the project. 

(c) Notice of Proposed Acceptance.— The 
Secretary of the Army may not accept a quali- 
fied guarantee under this section for the comple- 
tion of a major project until after the expiration 
of 30 days following the date upon which a re- 
port of the facts concerning the proposed guar- 
antee is submitted to Congress or, if earlier, the 
expiration of 14 days following the date on 
which a copy of the report is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(d) Prohibition on Commingling of Funds.— 
The Secretary of the Army may not enter into 
any contract or other transaction involving the 
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use of a qualified guarantee and appropriated 
funds in the same contract or transaction, 
(e) Definitions. — In this section: 

(1) Major project.— The term "major 
project" means a project for the purchase or 
other procurement of real or personal prop- 
erty, or for the construction, renovation, or 
repair of real or personal property, the total 
cost of which is, or is estimated to be, at least 
$1,000,000. 

(2) Qualified guarantee.— The term "quali- 
fied guarantee", with respect to a major 
project, means a guarantee that — 

(A) is made by one or more persons in con- 
nection with a donation, specifically for the 
project, of a total amount in cash or securi- 
ties that, as determined by the Secretary of 
the Army, is sufficient to defray a substan- 
tial portion of the total cost of the project; 

(B) is made to facilitate or expedite the 
completion of the project in reasonable an- 
ticipation that other donors will contribute 
sufficient funds or other resources in 
amounts sufficient to pay for completion of 
the project; 

(C) is set forth as a written agreement that 
provides for the donor to furnish in cash or 
securities, in addition to the donor's other 
gift or gifts for the project, any additional 
amount that may become necessary for pay- 
ing the cost of completing the project by 
reason of a failure to obtain from other do- 
nors or sources funds or other resources in 
amounts sufficient to pay the cost of com- 
pleting the project; and 

(D) is accompanied by — 

(i) an irrevocable and unconditional 
standby letter of credit for the benefit of 
the Academy that is in the amount of the 
guarantee and is issued by a major United 
States commercial bank; or 

(ii) a qualified account control agree- 
ment. 

(3) Qualified account control agree- 
ment. — The term "qualified account control 
agreement", with respect to a guarantee of a 
donor, means an agreement among the donor, 
the Secretary of the Army, and a major United 
States investment management firm that — 

(A) ensures the availability of sufficient 
funds or other financial resources to pay the 
amount guaranteed during the period of the 
guarantee; 

(B) provides for the perfection of a secu- 
rity interest in the assets of the account for 
the United States for the benefit of the 
Academy with the highest priority available 
for liens and security interests under appli- 
cable law; 

(C) requires the donor to maintain in an 
account with the investment management 
firm assets having a total value that is not 
less than 130 percent of the amount guaran- 
teed; and 

(D) requires the investment management 
firm, at any time that the value of the ac- 
count is less than the value required to be 
maintained under subparagraph (C), to liq- 
uidate any noncash assets in the account 
and reinvest the proceeds in Treasury bills 
issued under section 3104 of title 31. 



(4) Major united states commercial 
bank. — The term "major United States com- 
mercial bank" means a commercial bank 
that — 

(A) is an insured bank (as defined in sec- 
tion 3 of the Federal Deposit Insurance Act 
(12 U.S.C. 1813)); 

(B) is headquartered in the United States; 
and 

(C) has net assets in a total amount con- 
sidered by the Secretary of the Army to 
qualify the bank as a major bank. 

(5) Major united states investment man- 
agement firm. — The term "major United 
States investment management firm" means 
any broker, dealer, investment adviser, or pro- 
vider of investment supervisory services (as 
defined in section 3 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c) or section 202 of the 
Investment Advisers Act of 1940 (15 U.S.C. 
80b-2)) or a major United States commercial 
bank that — 

(A) is headquartered in the United States; 
and 

(B) holds for the account of others invest- 
ment assets in a total amount considered by 
the Secretary of the Army to qualify the 
firm as a major investment management 
firm. 

(Added Pub. L. 106-65, div. B, title XXVIII, 
§ 2871(a)(1), Oct. 5, 1999, 113 Stat. 871; amended 
Pub. L. 106-398, §1 [[div. A], title X, §1087(a)(17)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-291; Pub. L. 
108-136, div. A, title X, § 1031(a)(54), Nov. 24, 2003, 
117 Stat. 1603.) 

Prior Provisions 

A prior section 4357, added Pub. L. 103-337, div. A, 
title V, § 556(a)(1), Oct. 5, 1994, 108 Stat. 2774, related to 
position of athletic director of Academy and to admin- 
istration of nonappropriated fund account for athletics 
program of Academy, prior to repeal by Pub. L. 104-106, 
div. A, title V, § 533(a)(1), Feb. 10, 1996, 110 Stat. 315. 

Amendments 

2003— Subsec. (c). Pub. L. 108-136 Inserted before pe- 
riod at end "or, if earlier, the expiration of 14 days fol- 
lowing' the date on which a copy of the report is pro- 
vided in an electronic medium pursuant to section 480 
of this title". 

2000— Subsec. (e)(5). Pub. L. 106-398 inserted a closing 
parenthesis after "80b-2)". 

§ 4358. Grants for faculty research for scientific, 
literary, and educational purposes: accept- 
ance; authorized grantees 

(a) Acceptance of Research Grants.— The 
Secretary of the Army may authorize the Super- 
intendent of the Academy to accept qualifying 
research grants under this section. Any such 
grant may only be accepted if the work under 
the grant is to be carried out by a professor or 
instructor of the Academy for a scientific, lit- 
erary, or educational purpose. 

(b) Qualifying Grants.— A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May be Ac- 
cepted. — A grant may be accepted under this 
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section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The Superintendent shall use the 
funds in the account in accordance with applica- 
ble regulations and the terms and conditions of 
the grants received. 

(e) Related Expenses.— Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Academy 
may be used to pay expenses incurred by the 
Academy in applying for, and otherwise pursu- 
ing, award of a qualifying research grant. 

(f) Regulations.— The Secretary of the Army 
shall prescribe regulations for the administra- 
tion of this section. 

(Added Pub. L. 105-261, div. A, title X, 
§ 1063(a)(1), Oct. 17, 1998, 112 Stat. 2130.) 

§4359. Mixed-funded athletic and recreational 
extracurricular programs: authority to man- 
age appropriated funds in same manner as 
nonappropriated funds 

(a) Authority. — In the case of an Academy 
mixed-funded athletic or recreational extra- 
curricular program, the Secretary of the Army 
may designate funds appropriated to the Depart- 
ment of the Army and available for that pro- 
gram to be treated as nonappropriated funds and 
expended for that program in accordance with 
laws applicable to the expenditure of nonap- 
propriated funds. Appropriated funds so des- 
ignated shall be considered to be nonappropri- 
ated funds for all purposes and shall remain 
available until expended. 

(b) Covered Programs. — In this section, the 
term "Academy mixed-funded athletic or rec- 
reational extracurricular program" means an 
athletic or recreational extracurricular program 
of the Academy to which each of the following 
applies: 

(1) The program is not considered a morale, 
welfare, or recreation program. 

(2) The program is supported through appro- 
priated funds. 

(3) The program is supported by a nonap- 
propriated fund instrumentality. 

(4) The program is not a private organization 
and is not operated by a private organization. 

(Added Pub. L. 108-375, div. A, title V, § 544(a)(1), 
Oct. 28, 2004, 118 Stat. 1906.) 

Effective Date 

Pub. L. 108-375, div. A, title V, § 544(d), Oct. 28, 2004, 
118 Stat. 1907, provided that: "Sections 4359, 6978, and 
9359 of title 10, United States Code, shall apply only 
with respect to funds appropriated for fiscal years after 
fiscal year 2004." 

§4360. Cadets: charges and fees for attendance; 
limitation 

(a) Prohibition. — Except as provided in sub- 
section (b), no charge or fee for tuition, room, or 
board for attendance at the Academy may be 
imposed unless the charge or fee is specifically 
authorized by a law enacted after October 5, 
1994. 



(b) Exception. — The prohibition specified in 
subsection (a) does not apply with respect to any 
item or service provided to cadets for which a 
charge or fee is imposed as of October 5, 1994. 
The Secretary of Defense shall notify Congress 
of any change made by the Academy in the 
amount of a charge or fee authorized under this 
subsection. 

(Added Pub. L. 108-375, div. A, title V, § 545(a)(1), 
Oct. 28, 2004, 118 Stat. 1908.) 

§4361. Policy on sexual harassment and sexual 
violence 

(a) Required Policy. — Under guidance pre- 
scribed by the Secretary of Defense, the Sec- 
retary of the Army shall direct the Superintend- 
ent of the Academy to prescribe a policy on sex- 
ual harassment and sexual violence applicable 
to the cadets and other personnel of the Acad- 
emy. 

(b) Matters To Be Specified in Policy.— The 
policy on sexual harassment and sexual violence 
prescribed under this section shall include speci- 
fication of the following: 

(1) Programs to promote awareness of the in- 
cidence of rape, acquaintance rape, and other 
sexual offenses of a criminal nature that in- 
volve cadets or other Academy personnel. 

(2) Procedures that a cadet should follow in 
the case of an occurrence of sexual harassment 
or sexual violence, including — 

(A) if the cadet chooses to report an occur- 
rence of sexual harassment or sexual vio- 
lence, a specification of the person or per- 
sons to whom the alleged offense should be 
reported and the options for confidential re- 
porting; 

(B) a specification of any other person 
whom the victim should contact; and 

(C) procedures on the preservation of evi- 
dence potentially necessary for proof of 
criminal sexual assault. 

(3) Procedures for disciplinary action in 
cases of alleged criminal sexual assault in- 
volving a cadet or other Academy personnel. 

(4) Any other sanction authorized to be im- 
posed in a substantiated case of sexual harass- 
ment or sexual violence involving a cadet or 
other Academy personnel in rape, acquaint- 
ance rape, or any other criminal sexual of- 
fense, whether forcible or nonforcible. 

(5) Required training on the policy for all ca- 
dets and other Academy personnel, including 
the specific training required for personnel 
who process allegations of sexual harassment 
or sexual violence involving Academy person- 
nel. 

(c) Annual Assessment.— (1) The Secretary of 
Defense, through the Secretary of the Army, 
shall direct the Superintendent to conduct at 
the Academy during each Academy program 
year an assessment, to be administered by the 
Department of Defense, to determine the effec- 
tiveness of the policies, training, and procedures 
of the Academy with respect to sexual harass- 
ment and sexual violence involving Academy 
personnel. 

(2) For the assessment at the Academy under 
paragraph (1) with respect to an Academy pro- 
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gram year that begins in an odd-numbered cal- 
endar year, the Secretary of the Army shall con- 
duct a survey, to be administered by the Depart- 
ment of Defense, of Academy personnel — 

(A) to measure — 

(i) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have been reported to officials of 
the Academy; and 

(ii) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have not been reported to officials 
of the Academy; and 

(B) to assess the perceptions of Academy 
personnel of — 

(i) the policies, training, and procedures on 
sexual harassment and sexual violence in- 
volving Academy personnel; 

(ii) the enforcement of such policies; 

(iii) the incidence of sexual harassment 
and sexual violence involving Academy per- 
sonnel; and 

(iv) any other issues relating to sexual 
harassment and sexual violence involving 
Academy personnel. 

(d) Annual Report. — (1) The Secretary of the 
Army shall direct the Superintendent of the 
Academy to submit to the Secretary a report on 
sexual harassment and sexual violence involving 
cadets or other personnel at the Academy for 
each Academy program year. 

(2) Each report under paragraph (1) shall in- 
clude, for the Academy program year covered by 
the report, the following: 

(A) The number of sexual assaults, rapes, 
and other sexual offenses involving cadets or 
other Academy personnel that have been re- 
ported to Academy officials during the pro- 
gram year and, of those reported cases, the 
number that have been substantiated. 

(B) The policies, procedures, and processes 
implemented by the Secretary of the Army 
and the leadership of the Academy in response 
to sexual harassment and sexual violence in- 
volving cadets or other Academy personnel 
during the program year. 

(C) A plan for the actions that are to be 
taken in the following Academy program year 
regarding prevention of and response to sexual 
harassment and sexual violence involving ca- 
dets or other Academy personnel. 

(3) Each report under paragraph (1) for an 
Academy program year that begins in an odd- 
numbered calendar year shall include the results 
of the survey conducted in that program year 
under subsection (c)(2). 

(4) (A) The Secretary of the Army shall trans- 
mit to the Secretary of Defense, and to the 
Board of Visitors of the Academy, each report 
received by the Secretary under this subsection, 
together with the Secretary's comments on the 
report. 

(B) The Secretary of Defense shall transmit 
each such report, together with the Secretary's 
comments on the report, to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives. 



(Added Pub. L. 109-364, div. A, title V, § 532(a)(1), 
Oct. 17, 2006, 120 Stat. 2200.) 

Further Information Prom Cadets and Midshipmen 
at the Service Academies on Sexual Assault and 
Sexual Harassment Issues 

Pub. L. 109-364, dlv. A, title V, § 532(b), Oct. 17, 2006, 
120 Stat. 2205, provided that: 

"(1) Use op focus groups for years when survey 
not required. — In any year In which the Secretary of 
a military department is not required by law to con- 
duct a survey at the service academy under the Sec- 
retary's jurisdiction on matters relating to sexual as- 
sault and sexual harassment issues at that Academy, 
the Secretary shall provide for focus groups to be con- 
ducted at that Academy for the purposes of ascer- 
taining information relating to sexual assault and sex- 
ual harassment Issues at that Academy. 

"(2) Inclusion in report. — Information ascertained 
from a focus group conducted pursuant to paragraph (1) 
shall be Included in the Secretary's annual report to 
Congress on sexual harassment and sexual violence at 
the service academies. 

"(3) Service academies.— For purposes of this sub- 
section, the term 'service academy' means the follow- 
ing: 

"(A) The United States Military Academy. 
"(B) The United States Naval Academy. 
"(C) The United States Air Force Academy." 

[CHAPTER 405— REPEALED] 

[§§4381 to 4387. Repealed. Pub. L. 88-647, title 
III, §301(10), Oct. 13, 1964, 78 Stat. 1072] 

Sections, act Aug. 10, 1956, ch. 1041, 70A Stat. 246-248, 
related to the Reserve Officers' Training Corps and de- 
fined "advanced training", provided for its establish- 
ment and composition, admission and training of medi- 
cal, dental pharmacy and veterinary students, set out 
courses of training, authorized the operation and main- 
tenance of training camps, provided for supplies and 
uniforms and for advanced training and compensation 
therefor. See chapter 103 of this title. 

Section 4384 was amended by Pub. L. 85-861, §1(104), 
Sept. 2, 1958, 72 Stat. 1489. 

CHAPTER 407— SCHOOLS AND CAMPS 

See. 

4411. Establishment: purpose. 

4412. Operation. 

4413. Transportation and subsistence during travel. 

4414. Quartermaster and ordnance property: sales. 
[4415. Repealed.] 

4416. Academy of Health Sciences: admission of ci- 

vilians in physician assistant training pro- 
gram. 

4417. United States Army War College: acceptance 

of grants for faculty research for scientific, 
literary, and educational purposes. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 522(b)(2), Jan. 6, 
2006, 119 Stat. 3241, added Item 4417. 

2000— Pub. L. 106-398, §1 [[dlv. A], title IX, § 911(c)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-228, struck out item 
4415 "United States Army School of the Americas". 

1997— Pub. L. 105-85, div. A, title VII, § 741(a)(2), Nov. 
18, 1997, 111 Stat. 1817, added item 4416. 

1987— Pub. L. 100-180, div. A, title III, §319(a)(2), Dec. 
4, 1987, 101 Stat. 1077, added item 4415. 

§4411. Establishment: purpose 

The Secretary of the Army may maintain 
schools and camps for the military instruction 
and training of persons selected, upon their ap- 
plication, from warrant officers and enlisted 
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members of the Army and civilians, to qualify 
them for appointment as reserve officers, or en- 
listment as reserve noncommissioned officers, 
for service in the Army Reserve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 249.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4411 


10:442 (words before 1st 
semicolon of 1st sen- 
tence). 


June 3, 1916, ch. 134, §47d 
(words before 1st semi- 
colon of 1st sentence): 
added June 4, 1920, ch. 
227, subch. I, §34 (words 
before 1st semicolon of 
1st sentence of last 
par.), 41 Stat. 779. 





The words "upon military reservations or elsewhere" 
are omitted as surplusage. The words "or enlistment 
as" are inserted for clarity. The words "of the Army" 
are Inserted for clarity. 



Authorization for Instruction of Civilian Stu- 
dents at Foreign Language Center of Defense 
Language Institute 

Pub. L. 103-337, dlv. A, title V, §559, Oct. 5, 1994, 108 
Stat. 2776, as amended by Pub. L. 104-201, div. A, title 
III, §371, Sept. 23, 1996, 110 Stat. 2499; Pub. L. 105-85, div. 
A, title X, § 1073(c)(3), Nov. 18, 1997, 111 Stat. 1904, au- 
thorized the Secretary of the Army to enter into an 
agreement with an accredited institution of higher edu- 
cation (or a consortium of such institutions) under 
which students enrolled at an institution of higher edu- 
cation that was a party to the agreement could receive 
instruction at the Foreign Language Center of the De- 
fense Language Institute on a space-available basis and 
to permit other persons who would benefit from the In- 
struction provided at the Center to receive instruction 
at the Center on a cost-reimbursable, space-available 
basis, provided that no student could be admitted to 
the Center to commence a program of instruction be- 
ginning after Sept. 30, 1997. 

§4412. Operation 

In maintaining schools and camps established 
under section 4411 of this title, the Secretary of 
the Army may — 

(1) prescribe the periods during which they 
will be operated; 

(2) prescribe regulations for their adminis- 
tration; 

(3) prescribe the courses to be taught; 

(4) detail members of the Regular Army to 
designated duties relating to the camps; 

(5) use necessary supplies and transpor- 
tation; 

(6) furnish uniforms, subsistence, and medi- 
cal attendance and supplies to persons attend- 
ing the camps; and 

(7) authorize necessary expenditures from 
proper Army funds for — 

(A) water; 

(B) fuel; 

(C) light; 

(D) temporary structures, except barracks 
and officers' quarters; 

(E) screening; 

(P) damages resulting from field exercises; 

(G) expenses incident to theoretical winter 
instruction of trainees; and 

(H) other expenses incident to maintaining 
the camps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 249.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4412 


10:442 (47 words after 1st 
semicolon, and 72 
words before 3d semi- 
colon, of 1st sentence; 
and last sentence). 


June 3, 1916. ch. 134, §47d 
(47 words after 1st 
semicolon, and 72 
words before 3d semi- 
colon, of 1st sentence; 
and last sentence); 
added June 4, 1920. ch. 
227, subch. 1, §34 (47 
words after 1st semi- 
colon, and 72 words be- 
fore 3d semicolon, of 
1st sentence; and last 
sentence of last par.), 
41 Stat. 779. 





The word "supplies" is substituted for the words 
"such arms, ammunition, accoutrements, equipments, 
tentage, field equipage", since, under the definition of 
the word "supplies", in section 101(26) of this title, 
those words are covered by the word "supplies". The 
words "belonging to the United States", "and impart- 
ing military instruction and training thereat", "during 
the period of their attendance", "theoretical and prac- 
tical instruction", "persons attending the camps au- 
thorized by this section", and "as he may deem" are 
omitted as surplusage. The word "detail" Is substituted 
for the word "employ". The word "members" Is sub- 
stituted for the words "officers, warrant officers, and 
enlisted men". 

§4413. Transportation and subsistence during 
travel 

(a) There may be furnished to a person attend- 
ing a school or camp established under section 
4411 of this title, for travel to and from that 
school or camp — 

(1) transportation and subsistence; 

(2) transportation in kind and a subsistence 
allowance of one cent a mile; or 

(3) a travel allowance of five cents a mile. 

(b) The travel allowance for the return trip 
may be paid in advance. 

(c) For the purposes of this section, distance is 
computed by the shortest usually traveled 
route, within such territorial limits as the Sec- 
retary of the Army may prescribe, from the au- 
thorized starting point to the school or camp 
and return. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 250.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4413 


10:442 (words between 1st 
and 3d semicolons, less 
47 words after 1st semi- 
colon and less 72 words 
before 3d semicolon, of 
1st sentence). 


June 3, 1916, ch. 134, §47d 
(words between 1st and 
3d semicolons, less 47 
words after 1st semi- 
colon, and less 72 
words before 3d semi- 
colon, of 1st sentence); 
added June 4, 1920, ch. 
227, §34 (words between 
1st and 3d semicolons, 
less 47 words after 1st 
semicolon, and less 72 
words before 3d semi- 
colon, of 1st sentence 
of last par.), 41 Stat. 
779; Mar. 9, 1928, ch. 
161, 45 Stat. 251. 





In subsection (a), the introductory clause is inserted 
for clarity. The words "at the option of the Secretary 
of the Army" are omitted as surplusage. 

In subsection (b), the words "of the actual perform- 
ance of the same" are omitted as surplusage. 

Subsection (c) is substituted for the words "the most 
usual and direct route within such limits as to terri- 
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tory as the Secretary of the Army may prescribe * * * 
for the distance by the shortest usually traveled route 
from the places from which they are authorized to pro- 
ceed to the camp, and for the return travel thereto". 

§4414. Quartermaster and ordnance property: 
sales 

The Secretary of the Army may sell to a per- 
son attending- a school or camp established 
under section 4411 of this title quartermaster 
and ordnance property necessary for his proper 
equipment. Sales under this section shall be for 
cash. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 250.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4414 


10:442 (words after 3d 
semicolon of 1st sen- 
tence; and 2d sen- 
tence). 


June 3, 1916, ch. 134, §47d 
(words after 3d semi- 
colon of 1st sentence; 
and 2d sentence); added 
June 4, 1920, ch. 227, §34 
(words after 3d semi- 
colon of 1st sentence; 
and 2d sentence of last 
par.), 41 Stat. 779. 





10:442 (2d sentence) is omitted, as superseded by sec- 
tion 10 of the Act of June 26, 1934, ch. 756, 48 Stat. 1229 
(31 U.S.C. 725i), which limits credits to the replacing ac- 
count to the actual cost of the items sold. The words 
"necessary for his proper equipment" are substituted 
for 10:442 (last 22 words of 1st sentence). The words "and 
at cost price, plus 10 per centum" are omitted to reflect 
Title IV of the National Security Act of 1947, as amend- 
ed (63 Stat. 585), which authorized the Secretary of De- 
fense to prescribe regulations governing the use and 
sale of certain inventories at cost, including applicable 
administrative expenses. (See opinion of the Assistant 
General Counsel (Fiscal Matters) of the Office of the 
Secretary of Defense, January 4, 1955.) 

[§4415. Repealed. Pub. L. 106-398, §1 [[div. A], 
title IX, § 911(b)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-228] 

Section, added Pub. L. 100-180, div. A, title III, 
§ 319(a)(1), Dec. 4, 1987, 101 Stat. 1077; amended Pub. L. 
100-526, title I, § 106(c), Oct. 24, 1988, 102 Stat. 2625, relat- 
ed to United States Army School of the Americas. 

§ 4416. Academy of Health Sciences: admission of 
civilians in physician assistant training pro- 
gram 

(a) In General. — The Secretary of the Army 
may, pursuant to an agreement entered into 
with an accredited institution of higher edu- 
cation — 

(1) permit students of the institution to at- 
tend the didactic portion of the physician as- 
sistant training program conducted by the 
Army Medical Department at the Academy of 
Health Sciences at Fort Sam Houston, Texas; 
and 

(2) accept from the institution academic 
services to support the physician assistant 
training program at the Academy. 

(b) Agreement for Exchange of Services — 
An agreement entered into with an institution 
of higher education under this section shall re- 
quire the institution, in exchange for services 
provided under paragraph (1) of subsection (a), 
to provide academic services described in para- 
graph (2) of such subsection that the Secretary 



and authorized representatives of the institu- 
tion consider appropriate. 

(c) Selection of Students. — In consultation 
with the authorized representatives of the insti- 
tution of higher education concerned, the Sec- 
retary shall prescribe the qualifications and 
methods of selection for students of the institu- 
tion to receive instruction at the Academy 
under this section. The qualifications shall be 
comparable to those generally required for ad- 
mission to the physician assistant training pro- 
gram at the Academy. 

(d) Rules of Attendance. — Except as the Sec- 
retary determines necessary, a student who re- 
ceives instruction at the Academy under this 
section shall be subject to the same regulations 
governing attendance, discipline, discharge, and 
dismissal as apply to other persons attending 
the Academy. 

(e) Limitations. — The Secretary shall ensure 
the following: 

(1) That the Army Medical Department, in 
carrying out an agreement under this section, 
does not incur costs in excess of the costs that 
the department would incur to obtain, by 
means other than the agreement, academic 
services that are comparable to those provided 
by the institution pursuant to the agreement. 

(2) That attendance of civilian students at 
the Academy under this section does not cause 
a decrease in the number of members of the 
armed forces enrolled in the physician assist- 
ant training program at the Academy. 

(Added Pub. L. 105-85, div. A, title VII, § 741(a)(1), 
Nov. 18, 1997, 111 Stat. 1816; amended Pub. L. 
107-314, div. A, title X, §1041(a)(19), Dec. 2, 2002, 
116 Stat. 2645.) 

Amendments 

2002— Subsec. (f). Pub. L. 107-314 struck out heading 
and text of subsec. (f). Text read as follows: 

"(1) Bach year, the Secretary shall submit to Con- 
gress a report on the exchange of services under this 
section during the year. The report shall contain the 
following: 

"(A) The number of civilian students who receive 
instruction at the Academy under this section. 

"(B) An assessment of the benefits derived by the 
United States. 

"(2) Reports are required under paragraph (1) only for 
years during which an agreement is in effect under this 
section." 

§ 4417. United States Army War College: accept- 
ance of grants for faculty research for sci- 
entific, literary, and educational purposes 

(a) Acceptance of Research Grants.— The 
Secretary of the Army may authorize the Com- 
mandant of the United States Army War College 
to accept qualifying research grants. Any such 
grant may only be accepted if the work under 
the grant is to be carried out by a professor or 
instructor of the College for a scientific, lit- 
erary, or educational purpose. 

(b) Qualifying Grants.— A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May Be Ac- 
cepted. — A grant may be accepted under this 
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section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The Commandant shall use the 
funds in the account in accordance with applica- 
ble provisions of the regulations and the terms 
and condition of the grants received. 

(e) Related Expenses. — Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Army War 
College may be used to pay expenses incurred by 
the College in applying for, and otherwise pursu- 
ing, the award of qualifying research grants. 

(f) Regulations. — The Secretary shall pre- 
scribe regulations for the administration of this 
section. 

(Added Pub. L. 109-163, div. A, title V, § 522(b)(1), 
Jan. 6, 2006, 119 Stat. 3240.) 

PART TV — SERVICE, SUPPLY, AND 
PROCUREMENT 



Chap. Sec. 
[431. Repealed.] 

433. Procurement 4531 

434. Armaments Industrial Base 4551 

435. Issue of Serviceable Material to Armed 

Forces 4561 

43V. Utilities and Services 4591 

439. Sale of Serviceable Material 4621 

441. Issue of Serviceable Material Other 

Than to Armed Forces 4651 

443. Disposal of Obsolete or Surplus Mate- 
rial 4681 

445. Disposition of Effects of Deceased Per- 

sons; Captured Flag's 4712 

446. Army National Military Cemeteries 4721 

447. Transportation 4741 

449. Real Property 4771 

451. Military Claims 4801 

453. Accountability and Responsibility 4831 



Amendments 

2011— Pub. L. 112-81, div. A, title V, § 591(a)(2), Dec. 31, 
2011, 125 Stat. 1441, added item for chapter 446. 

2000— Pub. L. 106-398, §1 [[div. A], title III, § 344(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-71, added item for 
chapter 434. 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(7), Oct. 
5, 1999, 113 Stat. 695, substituted "Disposition" for "In- 
quests; Disposition" and "4712" for "4711" in item for 
chapter 445. 

1993— Pub. Li. 103-160, div. A, title VIII, § 828(b)(2), Nov. 
30, 1993, 107 Stat. 1714, struck out item for chapter 431 
"Industrial Mobilization, Research, and Development". 

[CHAPTER 431— REPEALED] 

[§§4501 to 4508. Repealed. Pub. L. 103-160, div. A, 
title VIII, §§ 822(a)(2), (b)(3), (c)(2), 823(1), 
827(c), 828(c)(6), Nov. 30, 1993, 107 Stat. 
1705-1707, 1713, 1714] 

Section 4501, act Aug. 10, 1956, ch. 1041, 70A Stat. 251, 
related to industrial mobilization by the President in 
time of war. See section 2538 of this title. 

Section 4502, act Aug. 10, 1956, ch. 1041, 70A Stat. 252, 
related to maintenance by Secretary of the Army of 
lists of plants equipped to manufacture arms or ammu- 
nition and of plants convertible into ammunition fac- 
tories and provided for a Board on Mobilization of In- 



dustries Essential for Military Preparedness. See sec- 
tions 2539 and 2539a of this title. 

Section 4503, act Aug. 10, 1956, ch. 1041, 70A Stat. 252, 
related to research and development programs of the 
Army. 

Section 4504, act Aug. 10, 1956, ch. 1041, 70A Stat. 252, 
related to procurement of ordnance, signal, and chemi- 
cal warfare supplies for experimental purposes by Sec- 
retary of the Army. See section 2373 of this title. 

Section 4505, act Aug. 10, 1956, ch. 1041, 70A Stat. 252, 
related to procurement by Secretary of the Army of 
production equipment. 

Section 4506, act Aug. 10, 1956, ch. 1041, 70A Stat. 253, 
related to sale, loan, or gift of samples, drawings, and 
information to contractors. 

Section 4507, act Aug. 10, 1956, ch. 1041, 70A Stat. 253, 
related to sale of ordnance and ordnance stores to de- 
signers. 

Section 4508, acts Aug. 10, 1956, ch. 1041, 70A Stat. 253; 
Nov. 2, 1966, Pub. L. 89-718, §27, 80 Stat. 1119, related 
tests of iron, steel, and other materials. 

CHAPTER 433— PROCUREMENT 

Sec. 

[4531. Repealed.] 

4532. Factories and arsenals: manufacture at; abo- 
lition of. 
[4533 to 4535. Repealed.] 

4536. Equipment: post bakeries, schools, kitchens, 

and mess halls. 
[4537 to 4539. Repealed.] 

4540. Architectural and engineering services. 

4541. Army arsenals: treatment of unutilized or 

underutilized plant-capacity costs. 

4542. Technical data packages for large-caliber 

cannon: prohibition on transfers to foreign 
countries; exception. 

4543. Army industrial facilities: sales of manufac- 

tured articles or services outside Depart- 
ment of Defense. 

4544. Army industrial facilities: cooperative activi- 

ties with non-Army entities. 

Amendments 

2004— Pub. L. 108-375, div. A, title III, § 353(b), Oct. 28, 
2004, 118 Stat. 1861, added item 4544. 

2000— Pub. L. 106-398, §1 [[div. A], title III, §342(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-65, added item 4541. 

1993— Pub. L. 103-160, div. A, title I, § 158(a)(2), title 
VIII, § 828(a)(5), Nov. 30, 1993, 107 Stat. 1582, 1713, struck 
out items 4531 "Authorization", 4533 "Army ration", 
4534 "Subsistence supplies: contract stipulations; place 
of delivery on inspection", 4535 "Exceptional subsist- 
ence supplies: purchase without advertising", 4537 
"Military surveys and maps: assistance of United 
States mapping agencies", 4538 "Unserviceable ammu- 
nition: exchange and reclamation", and 4541 "Gratu- 
itous services of officers of the Army Reserve" and 
added item 4543. 

1986— Pub. L. 99-500, § 101(c) [title IX, § 9036(b)(2)], Oct. 
18, 1986. 100 Stat. 1783-82, 1783-108, and Pub. L. 99-591, 
§ 101(c) [title IX, § 9036(b)(2)], Oct. 30, 1986, 100 Stat. 
3341-82, 3341-108; Pub. L. 99-661, div. A, title XII, 
§ 1203(a)(2), Nov. 14, 1986, 100 Stat. 3969, amended analy- 
sis identically adding item 4542. 

1982— Pub. L. 97-258, § 2(b)(9)(A), Sept. 13, 1982, 96 Stat. 
1056, added item 4541. 

1970— Pub. L. 91-482, §2A, Oct. 21, 1970, 84 Stat. 1082, 
struck out item 4539 "Horses and mules". 

[§4531. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 823(2), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 253, au- 
thorized Secretary of the Army to procure materials 
and facilities necessary to maintain and support the 
Army. 
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§4532. Factories and arsenals: manufacture at; 
abolition of 

(a) The Secretary of the Army shall have sup- 
plies needed for the Department of the Army 
made in factories or arsenals owned by the 
United States, so far as those factories or arse- 
nals can make those supplies on an economical 
basis. 

(b) The Secretary may abolish any United 
States arsenal that he considers unnecessary. 

(Aug-. 10, 1956, ch. 1041, 70A Stat. 254.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4532(a) 


5:181-4(e). 


June 28, 1950. oh. 383. 


4532(b) 


50:55. 


§ 101(e), 64 Stat. 264. 






R.S. 1666. 



The words "Except as otherwise provided by law", in 
5:181-4(e), are omitted, since there is no law within the 
scope of the exception. The word "made" is substituted 
for the words "manufactured or produced". The words 
"United States" are substituted for the word "Govern- 
ment", in 5:181-4(e). The words "which he considers" 
are substituted for the words "as, in his judgment", in 
50:55. The words "useless or", in 50:55, are omitted as 
surplusage. 

Sale of Arsenal 

Act Mar. 3, 1875, ch. 174, 18 Stat. 510, authorized the 
sale of the arsenal at Detroit, Michigan. 

[§§4533 to 4535. Repealed. Pub. L. 103-160, div. A, 
title VIII, § 823(3)-(5), Nov. 30, 1993, 107 Stat. 
1707] 

Section 4533, act Aug. 10, 1956, ch. 1041, 70A Stat. 254, 
related to purchases of army rations. 

Section 4534, act Aug. 10, 1956, ch. 1041, 70A Stat. 254, 
related to subsistence supplies, contract stipulations, 
and place of delivery on inspection. 

Section 4535, act Aug. 10, 1956, ch. 1041, 70A Stat. 254, 
provided that exceptional subsistence supplies could be 
purchased without advertising. 

§4536. Equipment: post bakeries, schools, kitch- 
ens, and mess halls 

Money necessary for the following items for 
the use of enlisted members of the Army may be 
spent from appropriations for regular supplies: 

(1) Equipment for post bakeries. 

(2) Furniture, textbooks, paper, and equip- 
ment for post schools. 

(3) Tableware and mess furniture for kitch- 
ens and mess halls. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 254.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4536 


10:1334. 


June 13, 1890, ch. 423 (1st 






proviso under "Quar- 






termaster's Depart- 






ment"), 26 Stat. 152. 



The words "Money necessary * * * may be spent" are 
substituted for the words "There may be expended * * * 
the amounts required". The word "bakeries" is sub- 
stituted for the words "bake house to carry on post 
bakeries". The words "each and all" are omitted as 
surplusage. 



[§§4537, 4538. Repealed. Pub. L. 103-160, div. A, 
title VIII, §823(6), (7), Nov. 30, 1993, 107 Stat. 
1707] 

Section 4537, acts Aug. 10, 1956, ch. 1041, 70A Stat. 254; 
Nov. 2, 1966, Pub. L. 89-718, §8(a), 80 Stat. 1117; Dec. 12, 
1980, Pub. L. 96-513, title V, §512(14), 94 Stat. 2930, au- 
thorized Secretary of the Army to obtain assistance of 
United States mapping agencies in making and devel- 
oping military surveys and maps. 

Section 4538, acts Aug. 10, 1956, ch. 1041, 70A Stat. 255; 
Dec. 12, 1980, Pub. L. 96-513, title V, §512(15), 94 Stat. 
2930, related to exchange and reclamation of unservice- 
able ammunition. 

[§4539. Repealed. Pub. L. 91-482, §l(a), Oct. 21, 
1970, 84 Stat. 1082] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 255, pro- 
vided for purchase of horses and mules in open market 
at Army posts, within maximum prices prescribed by 
Secretary of the Army. 

§ 4540. Architectural and engineering services 

(a) Whenever he considers that it is advan- 
tageous to the national defense and that exist- 
ing facilities of the Department of the Army are 
inadequate, the Secretary of the Army may, by 
contract or otherwise, employ the architectural 
or engineering services of any person outside 
that Department for producing and delivering 
designs, plans, drawings, and specifications 
needed for any public works or utilities project 
of the Department. 

(b) The fee for any service under this section 
may not be more than 6 percent of the estimated 
cost, as determined by the Secretary, of the 
project to which it applies. 

(c) Sections 305, 3324, and 7204, chapter 51, and 
subchapters III, IV, and VI of chapter 53 of title 
5 do not apply to employment under this sec- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 255; Pub. L. 
89-718, §28, Nov. 2, 1966, 80 Stat. 1119; Pub. L. 
95-454, title VII, § 703(c)(3), title VIII, 
§801(a)(3)(I), Oct. 13, 1978, 92 Stat. 1217, 1222; Pub. 
L. 96-513, title V, §512(16), Dec. 12, 1980, 94 Stat. 
2930.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4540(a) 

4540(b) 
4540(c) 


5:221 (1st sentence, less 

last 15 words). 
5:221 (less 1st sentence). 
5:221 (last 15 words of 1st 

sentence). 


Aug. 7, 1939, ch. 511. §2, 
53 Stat. 1240. 



In subsection (a), the words "and providing that in 
the opinion" are omitted as covered by the words 
"whenever he considers". The words "needed for" are 
substituted for the words "required for the accomplish- 
ment of". 

In subsection (c), reference is made in substance to 
the Classification Act of 1949, instead of the Classifica- 
tion Act of 1923 referred to in the source statute, since 
section 1106(a) of the Classification Act of 1949, 63 Stat. 
972, provides that all references in other acts to the 
Classification Act of 1923 should be considered to refer 
to the Classification Act of 1949. 

Amendments 

1980— Subsec. (c). Pub. L. 96-513 substituted "and 7204, 
chapter 51, and subchapters III, IV, and VI of chapter 53 
of title 5" for "5101-5115, 5331-5338, 5341, 5342, and 7204 of 
title 5 and subchapter VI of chapter 53 of title 5". 
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1978— Subsec. (c). Pub. L. 95-454, §801(a)(3)(I), inserted 
reference to subchapter VI of chapter 53 of title 5. 

Pub. L. 95-454, § 703(c)(3), substituted "7204" for 
"7154". 

1966— Subsec. (c). Pub. L. 89-718 substituted "Sections 
305, 3324, 5101-5115, 5331-5338, 5341, 5342, and 7154 of title 
5" for "Sections 1071-1153 of title 5". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Amendment by section 703(c)(3) of Pub. L. 95-454 ef- 
fective 90 days after Oct. 13, 1978, see section 907 of Pub. 
L. 95-454, set out as a note under section 1101 of Title 
5, Government Organization and Employees. 

Amendment by section 801(a)(3)(I) of Pub. L. 95-454 ef- 
fective on first day of first applicable pay period begin- 
ning on or after 90th day after Oct. 13, 1978, see section 
801(a)(4) of Pub. L. 95-454, set out as an Effective Date 
note under section 5361 of Title 5. 

§4541. Army arsenals: treatment of unutilized or 
underutilized plant-capacity costs 

(a) Estimate of Costs.— The Secretary of the 
Army shall include in the budget justification 
documents submitted to Congress in support of 
the President's budget for a fiscal year submit- 
ted under section 1105 of title 31 an estimate of 
the funds to be required in that fiscal year to 
cover unutilized and underutilized plant-capac- 
ity costs at Army arsenals. 

(b) Use op Funds. — Funds appropriated to the 
Secretary of the Army for a fiscal year to cover 
unutilized and underutilized plant-capacity 
costs at Army arsenals shall be used in such fis- 
cal year only for such costs. 

(c) Treatment of Costs.— (1) The Secretary of 
the Army shall not include unutilized and 
underutilized plant-capacity costs when evaluat- 
ing the bid of an Army arsenal for purposes of 
the arsenal's contracting to provide a good or 
service to a Government agency. 

(2) When an Army arsenal is serving as a sub- 
contractor to a private-sector entity with re- 
spect to a good or service to be provided to a 
Government agency, the cost charged by the ar- 
senal shall not include unutilized and underuti- 
lized plant-capacity costs that are funded by a 
direct appropriation. 

(d) Definitions.— In this section: 

(1) The term "Army arsenal" means a Gov- 
ernment-owned, Government-operated defense 
plant of the Department of the Army that 
manufactures weapons, weapon components, 
or both. 

(2) The term "unutilized and underutilized 
plant-capacity costs" means the costs associ- 
ated with operating and maintaining the fa- 
cilities and equipment of an Army arsenal 
that the Secretary of the Army determines are 
required to be kept for mobilization needs, in 
those months in which the facilities and 
equipment are not used or are used only 20 
percent or less of available work days. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§342(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-64.) 

Prior Provisions 

A prior section 4541, added Pub. L. 97-258, § 2(b)(9)(B), 
Sept. 13, 1982, 96 Stat. 1056, authorized Secretary of the 



Army to accept gratuitous services of officers of the 
Army Reserve, prior to repeal by Pub. L. 103-160, div. A, 
title VIII, § 822(d)(2), Nov. 30, 1993, 107 Stat. 1707. See 
section 10212 of this title. 

§ 4542. Technical data packages for large-caliber 
cannon: prohibition on transfers to foreign 
countries; exception 

(a) General Rule. — Funds appropriated to the 
Department of Defense may not be used — 

(1) to transfer to a foreign country a tech- 
nical data package for a defense item being 
manufactured or developed in an arsenal; or 

(2) to assist a foreign country in producing 
such a defense item. 

(b) Exception. — The Secretary of the Army 
may use funds appropriated to the Department 
of Defense to transfer a technical data package, 
or to provide assistance, described in subsection 
(a) if— 

(1) the transfer or provision of assistance is 
to a friendly foreign country (as determined 
by the Secretary of Defense in consultation 
with the Secretary of State); 

(2) the Secretary of the Army determines 
that such action — 

(A) would have a clear benefit to the pres- 
ervation of the production base for the pro- 
duction of cannon at the arsenal concerned; 
and 

(B) would not transfer technology (includ- 
ing production techniques) considered 
unique to the arsenal concerned, except as 
provided in subsection (e); and 

(3) the Secretary of Defense enters into an 
agreement with the country concerned de- 
scribed in subsection (c) or (d). 

(c) Coproduction Agreements.— An agree- 
ment under this subsection shall be in the form 
of a Government-to-Government Memorandum 
of Understanding and shall include provisions 
that — 

(1) prescribe the content of the technical 
data package or assistance to be transferred to 
the foreign country participating in the agree- 
ment; 

(2) require that production by the participat- 
ing foreign country of the defense item to 
which the technical data package or assist- 
ance relates be shared with the arsenal con- 
cerned; 

(3) subject to such exceptions as may be ap- 
proved under subsection (f), prohibit transfer 
by the participating foreign country to a third 
party or country of— 

(A) any defense article, technical data 
package, technology, or assistance provided 
by the United States under the agreement; 
and 

(B) any defense article produced by the 
participating foreign country under the 
agreement; and 

(4) require the Secretary of Defense to mon- 
itor compliance with the agreement and the 
participating foreign country to report peri- 
odically to the Secretary of Defense concern- 
ing the agreement. 

(d) Cooperative Project Agreements.— An 
agreement under this subsection is a coopera- 
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tive project agreement under section 27 of the 
Arms Export Control Act (22 U.S.C. 2767) which 
includes provisions that — 

(1) for development phases describe the tech- 
nical data to be transferred and for the pro- 
duction phase prescribe the content of the 
technical data package or assistance to be 
transferred to the foreign country participat- 
ing in the agreement; 

(2) require that at least the United States 
production of the defense item to which the 
technical data package or assistance relates 
be carried out by the arsenal concerned; and 

(3) require the Secretary of Defense to mon- 
itor compliance with the agreement. 

(e) Licensing Fees and Royalties. — The limi- 
tation in subsection (b)(2)(B) shall not apply if 
the technology (or production technique) trans- 
ferred is subject to nonexclusive license and 
payment of any negotiated licensing fee or roy- 
alty that reflects the cost of development, im- 
plementation, and prove-out of the technology 
or production technique. Any negotiated license 
fee or royalty shall be placed in the operating 
fund of the arsenal concerned for the purpose of 
capital investment and technology development 
at that arsenal. 

(f) Transfers to Third Parties. — A transfer 
described in subsection (c)(3) may be made if — 

(1) the defense article, technical data pack- 
age, or technology to be transferred is a prod- 
uct of a cooperative research and development 
program or a cooperative project in which the 
United States and the participating foreign 
country were partners; or 

(2) the President — 

(A) complies with all requirements of sec- 
tion 3(d) of the Arms Export Control Act (22 
U.S.C. 2753(d)) with respect to such transfer; 
and 

(B) certifies to Congress, before the trans- 
fer, that the transfer would provide a clear 
benefit to the production base of the United 
States for large-caliber cannon. 

(g) Notice and Reports to Congress. — (1) The 
Secretary of the Army shall submit to Congress 
a notice of each agreement entered into under 
this section. 

(2) The Secretary shall submit to Congress a 
semi-annual report on the operation of this sec- 
tion and of agreements entered into under this 
section. 

(h) Arsenal Defined.— In this section, the 
term "arsenal" means a Government-owned, 
Government-operated defense plant that manu- 
factures large-caliber cannon. 

(Added Pub. L. 99-500, § 101(c) [title IX, 
§ 9036(b)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 
1783-107, and Pub. L. 99-591, § 101(c) [title IX, 
§ 9036(b)(1)], Oct. 30, 1986, 100 Stat. 3341-82, 
3341-107; Pub. L. 99-661, div. A, title XII, 
§ 1203(a)(1), Nov. 14, 1986, 100 Stat. 3968; amended 
Pub. L. 101-189, div. A, title VIII, §806, Nov. 29, 
1989, 103 Stat. 1489; Pub. L. 102-190, div. A, title 
X, §§1061(a)(24), 1086, Dec. 5, 1991, 105 Stat. 1473, 
1483.) 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added 
identical sections. 



Amendments 

1991— Subsec. (b)(1). Pub. L. 102-190, § 1086(a), sub- 
stituted "friendly foreign country" for "member nation 
of the North Atlantic Treaty Organization or a country 
designated as a major non-NATO ally". 

Subsec. (c)(3). Pub. L. 102-190, §§1061(a)(24)(A), 
1086(b)(1), amended par. (3) identically, substituting 
"subsection (f)" for "subsection (d)" In Introductory 
provisions. 

Subsec. (f). Pub. L. 102-190, §§1061(a)(24)(B), 1086(b)(2), 
amended subsec. identically, substituting "subsection 

(c) (3)" for "subsection (b)(3)" in introductory provi- 
sions. 

1989— Subsec. (b)(1). Pub. L. 101-189, § 806(a)(1), sub- 
stituted "a member nation of the North Atlantic Trea- 
ty Organization or a country designated as a major 
non-NATO ally" for "a friendly foreign country". 

Subsec. (b)(2)(B). Pub. L. 101-189, § 806(a)(2), Inserted 
", except as provided in subsection (e)" after "arsenal 
concerned". 

Subsec. (b)(3). Pub. L. 101-189, §806(a)(3), inserted "or 

(d) " after "subsection (c)". 

Subsecs. (d), (e). Pub. L. 101-189, § 806(b)(2), added sub- 
sees, (d) and (e). Former subsecs. (d) and (e) redesig- 
nated (f) and (g), respectively. 

Subsec. (f). Pub. L. 101-189, § 806(b)(1), redesignated 
subsec. (d) as (f). Former subsec. (f) redesignated (h). 

Subsec. (f)(1). Pub. L. 101-189, § 806(c), inserted "or a 
cooperative project" after "cooperative research and 
development program". 

Subsecs. (g), (h). Pub. L. 101-189, § 806(b)(1), redesig- 
nated subsecs. (e) and (f) as (g) and (h), respectively. 

Effective Date 

Section 101(c) [title IX, §9036(c)] of Pub. L. 99-500 and 
Pub. L. 99-591, and section 1203(b) of Pub. L. 99-661 pro- 
vided that: "Section 4542 of title 10, United States 
Code, as added by subsection (a), shall apply with re- 
spect to funds appropriated for fiscal years after fiscal 
year 1986." 

Rule of Construction for Duplicate Authorization 
and Appropriation Provisions of Public Laws 
99-500, 99-591, AND 99-661 

For rule of construction for certain duplicate provi- 
sions of Public Laws 99-500, 99-591, and 99-661, see Pub. 
L. 100-26, §6, Apr. 21, 1987, 101 Stat. 274, set out as a note 
under section 2302 of this title. 

§4543. Army industrial facilities: sales of manu- 
factured articles or services outside Depart- 
ment of Defense 

(a) Authority To Sell Outside DOD. — Regu- 
lations under section 2208(h) of this title shall 
authorize a working-capital funded Army indus- 
trial facility (including a Department of the 
Army arsenal) that manufactures large caliber 
cannons, gun mounts, recoil mechanisms, am- 
munition, munitions, or components thereof to 
sell manufactured articles or services to a per- 
son outside the Department of Defense if — 

(1) in the case of an article, the article is 
sold to a United States manufacturer, assem- 
bler, developer, or other concern — 

(A) for use in developing new products; 

(B) for incorporation into items to be sold 
to, or to be used in a contract with, an agen- 
cy of the United States; 

(C) for incorporation into items to be sold 
to, or to be used in a contract with, or to be 
used for purposes of soliciting a contract 
with, a friendly foreign government; or 

(D) for use in commercial products; 

(2) in the case of an article, the purchaser is 
determined by the Department of Defense to 
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be qualified to carry out the proposed work in- 
volving' the article to be purchased; 

(3) the sale is to be made on a basis that does 
not interfere with performance of work by the 
facility for the Department of Defense or for a 
contractor of the Department of Defense; 

(4) in the case of services, the services are 
related to an article authorized to be sold 
under this section and are to be performed in 
the United States for the purchaser; 

(5) the Secretary of the Army determines 
that the articles or services are not available 
from a commercial source located in the 
United States; 

(6) the purchaser of an article or service 
agrees to hold harmless and indemnify the 
United States, except in a case of willful mis- 
conduct or gross negligence, from any claim 
for damages or injury to any person or prop- 
erty arising out of the article or service; 

(7) the article to be sold can be manufac- 
tured, or the service to be sold can be substan- 
tially performed, by the industrial facility 
with only incidental subcontracting; 

(8) it is in the public interest to manufacture 
such article or perform such service; and 

(9) the sale will not interfere with perform- 
ance of the military mission of the industrial 
facility. 

(b) Additional Requirements.— The regula- 
tions shall also — 

(1) require that the authority to sell articles 
or services under the regulations be exercised 
at the level of the commander of the major 
subordinate command of the Army with re- 
sponsibility over the facility concerned; 

(2) authorize a purchaser of articles or serv- 
ices to use advance incremental funding to 
pay for the articles or services; and 

(3) in the case of a sale of commercial arti- 
cles or commercial services in accordance 
with subsection (a) by a facility that manufac- 
tures large caliber cannons, gun mounts, or re- 
coil mechanisms, or components thereof, au- 
thorize such facility — 

(A) to charge the buyer, at a minimum, 
the variable costs that are associated with 
the commercial articles or commercial serv- 
ices sold; 

(B) to enter into a firm, fixed-price con- 
tract or, if agreed by the buyer, a cost reim- 
bursement contract for the sale; and 

(C) to develop and maintain (from sources 
other than appropriated funds) working cap- 
ital to be available for paying design costs, 
planning costs, procurement costs, and other 
costs associated with the commercial arti- 
cles or commercial services sold. 

(c) Relationship to Arms Export Control 
Act. — Nothing in this section shall be construed 
to affect the application of the export controls 
provided for in section 38 of the Arms Export 
Control Act (22 U.S.C. 2778) to items which in- 
corporate or are produced through the use of an 
article sold under this section. 

(d) Definitions.— In this section: 

(1) The term "commercial article" means an 
article that is usable for a nondefense purpose. 

(2) The term "commercial service" means a 
service that is usable for a nondefense pur- 
pose. 



(3) The term "advance incremental fund- 
ing", with respect to a sale of articles or serv- 
ices, means a series of partial payments for 
the articles or services that includes — 

(A) one or more partial payments before 
the commencement of work or the incurring 
of costs in connection with the production of 
the articles or the performance of the serv- 
ices, as the case may be; and 

(B) subsequent progress payments that re- 
sult in full payment being completed as the 
required work is being completed. 

(4) The term "variable costs", with respect 
to sales of articles or services, means the costs 
that are expected to fluctuate directly with 
the volume of sales and — 

(A) in the case of articles, the volume of 
production necessary to satisfy the sales or- 
ders; or 

(B) in the case of services, the extent of 
the services sold. 

(Added Pub. L. 103-160, div. A, title I, § 158(a)(1), 
Nov. 30, 1993, 107 Stat. 1581; amended Pub. L. 
103-337, div. A, title I, §141, Oct. 5, 1994, 108 Stat. 
2688.) 

Amendments 

1994— Subsec. (a). Pub. L. 103-337 struck out "non- 
defense-related commercial" after "sell manufactured" 
in introductory provisions and added pars. (5) to (9). 

Regulations 

Section 158(c) of Pub. L. 103-160 provided that: "Regu- 
lations under subsection (b) of section 4543 of title 10, 
United States Code, as added by subsection (a), shall be 
prescribed not later than 30 days after the date of the 
enactment of this Act [Nov. 30, 1993]." 

Pilot Program on Sales op Manufactured Arti- 
cles and Services op Certain Army Industrial 
Facilities Without Regard to Availability From 
Domestic Sources 

Pub. L. 107-314, div. A, title I, § 111(c), Dec. 2, 2002, 116 
Stat. 2473, provided that: "The Inspector General of the 
Department of Defense shall review the experience 
under the pilot program carried out under such section 
141 [section 141 of Pub. L. 105-85, set out as a note 
below] and, not later than July 1, 2003, submit to Con- 
gress a report on the results of the review. The report 
shall contain the views, information, and recommenda- 
tions called for under subsection (d) of such section (as 
redesignated by subsection (b)(2)). In carrying out the 
review and preparing the report, the Inspector General 
shall take into consideration the report submitted to 
Congress under such subsection (as so redesignated)." 

Pub. L. 105-85, div. A, title I, §141, Nov. 18, 1997, 111 
Stat. 1652, as amended by Pub. L. 106-65, div. A, title I, 
§115, Oct. 5, 1999, 113 Stat. 533; Pub. L. 107-107, div. A, 
title I, §112, Dec. 28, 2001, 115 Stat. 1029; Pub. L. 107-314, 
div. A, title I, § 111(a), (b), Dec. 2, 2002, 116 Stat. 2473; 
Pub. L. 108-375, div. A, title VIII, §844, Oct. 28, 2004, 118 
Stat. 2019, provided that: 

"(a) Pilot Program Required. — During fiscal years 
1998 through 2009, the Secretary of the Army shall 
carry out a pilot program to test the efficacy and ap- 
propriateness of selling manufactured articles and serv- 
ices of Army industrial facilities under section 4543 of 
title 10, United States Code, without regard to the 
availability of the articles and services from United 
States commercial sources. In carrying out the pilot 
program, the Secretary may use articles manufactured 
at, and services provided by, not more than three Army 
industrial facilities, except that during fiscal year 2002 
the Secretary may only use articles manufactured at, 
and services provided by, not more than one Army in- 
dustrial facility. 
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"(b) Temporary Waiver of Requirement for Deter- 
mination of Unavailability Prom Domestic Source. — 
Under the pilot program, the Secretary of the Army is 
not required under section 4543(a)(5) of title 10, United 
States Code, to determine whether an article or service 
is available from a commercial source located in the 
United States in the case of any of the following - sales 
for which a solicitation of offers is issued during the pe- 
riod during which the pilot program is being conducted: 
"(1) A sale of articles to be incorporated into a 

weapon system being procured by the Department of 

Defense. 

"(2) A sale of services to be used in the manufacture 
of a weapon system being procured by the Depart- 
ment of Defense. 

"(c) Transfer of Certain Sums. — For each Army in- 
dustrial facility participating in the pilot program that 
sells manufactured articles and services in a total 
amount in excess of $20,000,000 in any fiscal year, the 
amount equal to one-half of one percent of such total 
amount shall be transferred from the sums in the Army 
Working Capital Fund for unutilized plant capacity to 
appropriations available for the following fiscal year 
for the demilitarization of conventional ammunition 
by the Army. 

"(d) Review by Inspector General. — The Inspector 
General of the Department of Defense shall review the 
experience under the pilot program under this section 
and, not later than July 1, 1999, submit to Congress a 
report on the results of the review. The report shall 
contain the following: 

"(1) The Inspector General's views regarding the ex- 
tent to which the waiver under subsection (b) en- 
hances the opportunity for United States manufac- 
turers, assemblers, developers, and other concerns to 
enter into or participate in contracts and teaming ar- 
rangements with Army industrial facilities under 
weapon system programs of the Department of De- 
fense. 

"(2) The Inspector General's views regarding the ex- 
tent to which the waiver under subsection (b) en- 
hances the opportunity for Army industrial facilities 
referred to in section 4543(a) of title 10, United States 
Code, to enter into or participate in contracts and 
teaming arrangements with United States manufac- 
turers, assemblers, developers, and other concerns 
under weapon system programs of the Department of 
Defense. 

"(3) The Inspector General's views regarding the ef- 
fect of the waiver under subsection (b) on the ability 
of small businesses to compete for the sale of manu- 
factured articles or services in the United States in 
competitions to enter into or participate in contracts 
and teaming arrangements under weapon system pro- 
grams of the Department of Defense. 

"(4) Specific examples under the pilot program that 
support the Inspector General's views. 

"(5) Any other information that the Inspector Gen- 
eral considers pertinent regarding the effects of the 
waiver of section 4543(a)(5) of title 10, United States 
Code, under the pilot program on opportunities for 
United States manufacturers, assemblers, developers, 
or other concerns, and for Army industrial facilities, 
to enter into or participate in contracts and teaming 
arrangements under weapon system programs of the 
Department of Defense. 

"(6) Any recommendations that the Inspector Gen- 
eral considers appropriate regarding continuation or 
modification of the policy set forth in section 
4543(a)(5) of title 10, United States Code." 

§4544. Army industrial facilities: cooperative ac- 
tivities with non-Army entities 

(a) Cooperative Arrangements Author- 
ized. — A working-capital funded Army indus- 
trial facility may enter into a contract or other 
cooperative arrangement with a non-Army en- 
tity to carry out with the non-Army entity a 



military or commercial project described in sub- 
section (b), subject to the conditions prescribed 
in subsection (c). 

(b) Authorized Activities. — A cooperative ar- 
rangement entered into by an Army industrial 
facility under subsection (a) may provide for 
any of the following activities: 

(1) The sale of articles manufactured by the 
facility or services performed by the facility 
to persons outside the Department of the 
Army. 

(2) The performance of work by a non-Army 
entity at the facility. 

(3) The performance of work by the facility 
for a non-Army entity. 

(4) The sharing of work by the facility and a 
non-Army entity. 

(5) The leasing, or use under a facilities use 
contract or otherwise, of the facility (includ- 
ing excess capacity) or equipment (including 
excess equipment) of the facility by a non- 
Army entity. 

(6) The preparation and submission of joint 
offers by the facility and a non-Army entity 
for competitive procurements entered into 
with Federal agency. 

(c) Conditions. — An activity authorized by 
subsection (b) may be carried out at an Army in- 
dustrial facility under a cooperative arrange- 
ment entered into under subsection (a) only 
under the following conditions: 

(1) In the case of an article to be manufac- 
tured or services to be performed by the facil- 
ity, the articles can be substantially manufac- 
tured, or the services can be substantially per- 
formed, by the facility without subcontracting 
for more than incidental performance. 

(2) The activity does not interfere with per- 
formance of — 

(A) work by the facility for the Depart- 
ment of Defense; or 

(B) a military mission of the facility. 

(3) The activity meets one of the following 
objectives: 

(A) Maximized utilization of the capacity 
of the facility. 

(B) Reduction or elimination of the cost of 
ownership of the facility. 

(C) Reduction in the cost of manufacturing 
or maintaining Department of Defense prod- 
ucts at the facility. 

(D) Preservation of skills or equipment re- 
lated to a core competency of the facility. 

(4) The non-Army entity agrees to hold 
harmless and indemnify the United States 
from any liability or claim for damages or in- 
jury to any person or property arising out of 
the activity, including any damages or injury 
arising out of a decision by the Secretary of 
the Army or the Secretary of Defense to sus- 
pend or terminate an activity, or any portion 
thereof, during a war or national emergency 
or to require the facility to perform other 
work or provide other services on a priority 
basis, except — 

(A) in any case of willful misconduct or 
gross negligence; and 

(B) in the case of a claim by a purchaser of 
articles or services under this section that 
damages or injury arose from the failure of 
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the United States to comply with quality, 
schedule, or cost performance requirements 
in the contract to carry out the activity. 

(d) Arrangement Methods and Authori- 
ties. — To establish a cooperative arrangement 
under subsection (a) with a non-Army entity, 
the approval authority described in subsection 
(f) for an Army industrial facility may — 

(1) enter into a firm, fixed-price contract (or, 
if agreed to by the non-Army entity, a cost re- 
imbursement contract) for a sale of articles or 
services or use of equipment or facilities; 

(2) enter into a multiyear contract for a pe- 
riod not to exceed five years, unless a longer 
period is specifically authorized by law; 

(3) charge the non-Army entity the amounts 
necessary to recover the full costs of the arti- 
cles or services provided, including capital im- 
provement costs, and equipment depreciation 
costs associated with providing the articles, 
services, equipment, or facilities; 

(4) authorize the non-Army entity to use in- 
cremental funding to pay for the articles, 
services, or use of equipment or facilities; and 

(5) accept payment-in-kind. 

(e) Proceeds Credited to Working Capital 
Fund. — The proceeds received from the sale of 
an article or service pursuant to a contract or 
other cooperative arrangement under this sec- 
tion shall be credited to the working capital 
fund that incurs the cost of manufacturing the 
article or performing the service. 

(f) Approval Authority.— The authority of an 
Army industrial facility to enter into a coopera- 
tive arrangement under subsection (a) shall be 
exercised at the level of the commander of the 
major subordinate command of the Army that 
has responsibility for the facility. The com- 
mander may approve such an arrangement on a 
case-by-case basis or a class basis. 

(g) Commercial Sales.— Except in the case of 
work performed for the Department of Defense, 
for a contract of the Department of Defense, for 
foreign military sales, or for authorized foreign 
direct commercial sales (defense articles or de- 
fense services sold to a foreign government or 
international organization under export con- 
trols), a sale of articles or services may be made 
under this section only if the approval authority 
described in subsection (f) determines that the 
articles or services are not available from a 
commercial source located in the United States 
in the required quantity or quality, or within 
the time required. 

(h) Exclusion From Depot-Level Mainte- 
nance and Repair Percentage Limitation. — 
Amounts expended for the performance of a 
depot-level maintenance and repair workload by 
non-Federal Government personnel at an Army 
industrial facility shall not be counted for pur- 
poses of applying the percentage limitation in 
section 2466(a) of this title if the personnel are 
provided by a non-Army entity pursuant to a co- 
operative arrangement entered into under sub- 
section (a). 

(i) Relationship to Other Laws.— Nothing in 
this section shall be construed to affect the ap- 
plication of— 

(1) foreign military sales and the export con- 
trols provided for in sections 30 and 38 of the 



Arms Export Control Act (22 U.S.C. 2770 and 
2778) to activities of a cooperative arrange- 
ment entered into under subsection (a); and 

(2) section 2667 of this title to leases of non- 
excess property in the administration of such 
an arrangement. 

(j) Definitions. — In this section: 

(1) The term "Army industrial facility" in- 
cludes an ammunition plant, an arsenal, a 
depot, and a manufacturing plant. 

(2) The term "non-Army entity" includes 
the following: 

(A) A Federal agency (other than the De- 
partment of the Army). 

(B) An entity in industry or commercial 
sales. 

(C) A State or political subdivision of a 
State. 

(D) An institution of higher education or 
vocational training institution. 

(3) The term "incremental funding" means a 
series of partial payments that — 

(A) are made as the work on manufacture 
or articles is being performed or services are 
being performed or equipment or facilities 
are used, as the case may be; and 

(B) result in full payment being completed 
as the required work is being completed. 

(4) The term "full costs", with respect to ar- 
ticles or services provided under a cooperative 
arrangement entered into under subsection 
(a), means the variable costs and the fixed 
costs that are directly related to the produc- 
tion of the articles or the provision of the 
services. 

(5) The term "variable costs" means the 
costs that are expected to fluctuate directly 
with the volume of sales or services provided 
or the use of equipment or facilities. 

(Added Pub. L. 108-375, div. A, title III, § 353(a), 
Oct. 28, 2004, 118 Stat. 1859; amended Pub. L. 

109- 163, div. A, title III, §321, Jan. 6, 2006, 119 
Stat. 3191; Pub. L. 109-364, div. A, title X, 
§1071(a)(29), Oct. 17, 2006, 120 Stat. 2399; Pub. L. 

110- 181, div. A, title III, § 328(a), Jan. 28, 2008, 122 
Stat. 66; Pub. L. 111-84, div. A, title III, § 324(a), 
Oct. 28, 2009, 123 Stat. 2253; Pub. L. 112-81, div. A, 
title III, § 323(a), Dec. 31, 2011, 125 Stat. 1362.) 

Amendments 

2011— Subsec. (a). Pub. L. 112-81, § 323(a)(1), struck out 
second sentence which read as follows: "This authority 
may be used to enter Into not more than eight con- 
tracts or cooperative agreements in addition to the 
contracts and cooperative agreements In place as of the 
date of the enactment of the National Defense Author- 
ization Act for Fiscal Year 2008 (Public Law 110-181)." 

Subsec. (k). Pub. L. 112-81, § 323(a)(2), struck out sub- 
sec, (k). Prior to amendment, text read as follows: "The 
authority to enter Into a cooperative arrangement 
under subsection (a) expires September 30, 2014." 

2009 — Subsec. (a). Pub. L. 111-84 inserted "In addition 
to the contracts and cooperative agreements In place as 
of the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2008 (Public Law 
110-181)" after "not more than eight contracts or coop- 
erative agreements". 

2008— Subsec. (a). Pub. L. 110-181, § 328(a)(1), Inserted 
at end "This authority may be used to enter into not 
more than eight contracts or cooperative agreements." 

Subsec. (k). Pub. L. 110-181, § 328(a)(2), substituted 
"2014" for "2009". 
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2006— Subsec. (d). Pub. L. 109-364 substituted "Ar- 
rangement" for "Arangement" in heading. 
Pub. L. 109-163, §321(b)(l), substituted "subsection 

(f) " for "subsection (e)" in introductory provisions. 
Subsecs. (e), (f). Pub. L. 109-163, § 321(b)(2), (3), added 

subsec. (e) and redesignated former subsec. (e) as (f). 
Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 109-163, § 321(b)(4), substituted 
"subsection (f)" for "subsection (e)". 

Pub. L. 109-163, § 321(b)(2), redesignated subsec. (f) as 

(g) . Former subsec. (g) redesignated (h). 

Subsecs. (h), (i). Pub. L. 109-163, § 321(b)(2), redesig- 
nated subsecs. (g) and (h) as (h) and (i), respectively. 
Former subsec. (i) redesignated (j). 

Subsec. (j). Pub. L. 109-163, § 321(b)(2), redesignated 
subsec. (i) as (j). Former subsec. (j) redesignated (k). 

Pub. L. 109-163, §321(a), substituted "September 30, 
2009." for "September 30, 2009, and arrangements en- 
tered into under such subsection shall terminate not 
later than that date." 

Subsec. (k). Pub. L. 109-163, § 321(b)(2), redesignated 
subsec. (j) as (k). 

Reports 

Pub. L. 110-181, div. A, title III, § 328(b), Jan. 28, 2008, 
122 Stat. 66, as amended by Pub. L. 111-84, div. A, title 
III, § 324(b), Oct. 28, 2009, 123 Stat. 2253; Pub. L. 112-81, 
div. A, title III, § 323(b), Dec. 31, 2011, 125 Stat. 1362, pro- 
vided that: 

"(1) Annual report on use op authority. — The Sec- 
retary of the Army shall submit to Congress at the 
same time the budget of the President is submitted to 
Congress for fiscal years 2009 through 2016 under sec- 
tion 1105 of title 31, United States Code, a report on the 
use of the authority provided under section 4544 of title 
10, United States Code. 

"(2) Analysis op use op authority. — Not later than 
September 30, 2012, the Secretary of the Army shall 
submit to the congressional defense committees [Com- 
mittees on Armed Services and Appropriations of the 
Senate and the House of Representatives] a report — 
"(A) assessing the effect of the use of such author- 
ity on the rates charged by each Army industrial fa- 
cility when bidding on contracts for the Army or for 
a Defense agency and providing recommendations to 
improve the ability of each category of Army indus- 
trial facility (as defined in section 4544(j) of title 10, 
United States Code) to compete for such contracts; 

"(B) assessing the benefit to the Federal Govern- 
ment of using such authority; 

"(C) assessing the impact of the use of such author- 
ity on the availability of facilities needed by the 
Army and on the private sector; and 

"(D) describing the steps taken to comply with the 
requirements under section 4544(g) of title 10, United 
States Code."[Pub. L. 112-81, div. A, title III, §323(b), 
Dec. 31, 2011, 125 Stat. 1362, which directed substi- 
tution of "the effect of the use of such authority on 
the rates charged by each Army industrial facility 
when bidding on contracts for the Army or for a De- 
fense agency and providing recommendations to im- 
prove the ability of each category of Army industrial 
facility (as defined in section 4544(j) of title 10, United 
States Code) to compete for such contracts" for "the 
advisability of making such authority permanent and 
eliminating the limitation on the number of con- 
tracts or cooperative arrangements that may be en- 
tered into pursuant to such authority" in section 
328(b)(A) of Pub. L. 110-181, was executed by making 
the substitution in section 328(b)(2)(A) of Pub. L. 
110-181, set out above, to reflect the probable intent 
of Congress.] 

CHAPTER 434 — ARMAMENTS INDUSTRIAL 
BASE 

Sec. 

4551. Definitions. 

4552. Policy. 

4553. Armament Retooling and Manufacturing Sup- 

port Initiative. 



See. 

4554. Property management contracts and leases. 

4555. ARMS Initiative loan guarantee program. 

§ 4551. Definitions 

In this chapter: 

(1) The term "ARMS Initiative" means the 
Armament Retooling and Manufacturing Sup- 
port Initiative authorized by this chapter. 

(2) The term "eligible facility" means a Gov- 
ernment-owned, contractor-operated ammuni- 
tion manufacturing facility, or a Government- 
owned, contractor-operated depot for the stor- 
age, maintenance, renovation, or demilitariza- 
tion of ammunition, of the Department of the 
Army that is in an active, inactive, layaway, 
or caretaker status. 

(3) The term "property manager" includes 
any person or entity managing an eligible fa- 
cility made available under the ARMS Initia- 
tive through a property management contract. 

(4) The term "property management con- 
tract" includes facility use contracts, site 
management contracts, leases, and other 
agreements entered into under the authority 
of this chapter. 

(5) The term "Secretary" means the Sec- 
retary of the Army. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-67; 
amended Pub. L. 109-163, div. A, title III, § 323(a), 
Jan. 6, 2006, 119 Stat. 3193.) 

Amendments 

2006— Par. (2). Pub. L. 109-163, §323(a), inserted ", or a 
Government-owned, contractor-operated depot for the 
storage, maintenance, renovation, or demilitarization 
of ammunition," after "manufacturing facility". 

Arsenal Support Program Initiative 

Pub. L. 106-398, §1 [[div. A], title III, §343], Oct. 30, 
2000, 114 Stat. 1654, 1654A-65, as amended by Pub. L. 
107-314, div. A, title III, §362, Dec. 2, 2002, 116 Stat. 2519; 
Pub. L. 108-375, div. A, title III, §342, Oct. 28, 2004, 118 
Stat. 1857; Pub. L. 110-181, div. A, title III, §341, Jan. 28, 
2008, 122 Stat. 69; Pub. L. 111-84, div. A, title III, §354, 
Oct. 28, 2009, 123 Stat. 2264; Pub. L. 111-383, div. A, title 
III, §342, Jan. 7, 2011, 124 Stat. 4190, provided that: 

"(a) Demonstration Program Required. — To help 
maintain the viability of the Army manufacturing ar- 
senals and the unique capabilities of these arsenals to 
support the national security interests of the United 
States, the Secretary of the Army shall carry out a 
demonstration program under this section during fiscal 
years 2001 through 2012 at each manufacturing arsenal 
of the Department of the Army. 

"(b) Purposes op Demonstration Program. — The 
purposes of the demonstration program are as follows: 
"(1) To provide for the utilization of the existing 
skilled workforce at the Army manufacturing arse- 
nals by commercial firms. 

"(2) To provide for the reemployment and retrain- 
ing of skilled workers who, as a result of declining 
workload and reduced Army spending on arsenal pro- 
duction requirements at these Army arsenals, are 
idled or underemployed. 

"(3) To encourage commercial firms, to the maxi- 
mum extent practicable, to use these Army arsenals 
for commercial purposes. 

"(4) To increase the opportunities for small busi- 
nesses (including socially and economically disadvan- 
taged small business concerns and new small busi- 
nesses) to use these Army arsenals for those purposes. 

"(5) To maintain in the United States a work force 
having the skills in manufacturing processes that are 
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necessary to meet industrial emergency planned re- 
quirements for national security purposes. 

"(6) To demonstrate innovative business practices, 
to support Department of Defense acquisition reform, 
and to serve as both a model and a laboratory for fu- 
ture defense conversion initiatives of the Department 
of Defense. 

"(7) To the maximum extent practicable, to allow 
the operation of these Army arsenals to be rapidly re- 
sponsive to the forces of free market competition. 

"(8) To reduce or eliminate the cost of Government 
ownership of these Army arsenals, including the costs 
of operations and maintenance, the costs of environ- 
mental remediation, and other costs. 

"(9) To reduce the cost of products of the Depart- 
ment of Defense produced at these Army arsenals. 

"(10) To leverage private investment at these Army 
arsenals through long-term facility use contracts, 
property management contracts, leases, or other 
agreements that support and advance the demonstra- 
tion program for the following activities: 

"(A) Recapitalization of plant and equipment. 
"(B) Environmental remediation. 
"(C) Promotion of commercial business ventures. 
"(D) Other activities approved by the Secretary 
of the Army. 

"(11) To foster cooperation between the Department 
of the Army, property managers, commercial inter- 
ests, and State and local agencies in the implementa- 
tion of sustainable development strategies and in- 
vestment in these Army arsenals. 
"(c) Contract Authority. — (1) In the case of each 
Army manufacturing arsenal, the Secretary of the 
Army may enter into contracts with commercial firms 
to authorize the contractors, consistent with section 
4543 of title 10, United States Code— 

"(A) to use the arsenal, or a portion of the arsenal, 
and the skilled workforce at the arsenal to manufac- 
ture weapons, weapon components, or related prod- 
ucts consistent with the purposes of the program; and 
"(B) to enter into subcontracts for the commercial 
use of the arsenal consistent with such purposes. 
"(2) A contract under paragraph (1) shall require the 
contractor to contribute toward the operation and 
maintenance of the Army manufacturing arsenal cov- 
ered by the contract. 

"(3) In the event an Army manufacturing arsenal is 
converted to contractor operation, the Secretary may 
enter into a contract with the contractor to authorize 
the contractor, consistent with section 4543 of title 10, 
United States Code — 

"(A) to use the facility during the period of the pro- 
gram in a manner consistent with the purposes of the 
program; and 

"(B) to enter into subcontracts for the commercial 
use of the facility consistent with such purposes. 
"(d) Loan Guarantees.— (1) Subject to paragraph (2), 
the Secretary of the Army may guarantee the repay- 
ment of any loan made to a commercial firm to fund, 
in whole or in part, the establishment of a commercial 
activity at an Army manufacturing arsenal under this 
section. 

"(2) Loan guarantees under this subsection may not 
be committed except to the extent that appropriations 
of budget authority to cover their costs are made in ad- 
vance, as required by section 504 of the Federal Credit 
Reform Act of 1990 (2 U.S.C. 661c). 

"(3) The Secretary of the Army may enter into agree- 
ments with the Administrator of the Small Business 
Administration or the Administrator of the Farmers 
Home Administration, the Administrator of the Rural 
Development Administration, or the head of other ap- 
propriate agencies of the Department of Agriculture, 
under which such Administrators may, under this sub- 
section — 

"(A) process applications for loan guarantees; 

"(B) guarantee repayment of loans; and 

"(C) provide any other services to the Secretary of 

the Army to administer this subsection. 

"(4) An Administrator referred to in paragraph (3) 
may guarantee loans under this section to commercial 



firms of any size, notwithstanding any limitations on 
the size of applicants imposed on other loan guarantee 
programs that the Administrator administers. To the 
extent practicable, each Administrator shall use the 
same procedures for processing loan guarantee applica- 
tions under this subsection as the Administrator uses 
for processing loan guarantee applications under other 
loan guarantee programs that the Administrator ad- 
ministers. 

"(e) Loan Limits. — The maximum amount of loan 
principal guaranteed during a fiscal year under sub- 
section (d) may not exceed — 

"(1) $20,000,000, with respect to any single borrower; 

and 

"(2) $320,000,000 with respect to all borrowers. 

"(f) Transfer op Funds. — The Secretary of the Army 
may transfer to an Administrator providing services 
under subsection (d), and the Administrator may ac- 
cept, such funds as may be necessary to administer 
loan guarantees under such subsection. 

"(g) Reporting Requirements. — (1) Not later than 
July 1 of each year in which a guarantee issued under 
subsection (d) is in effect, the Secretary of the Army 
shall submit to Congress a report specifying the 
amounts of loans guaranteed under such subsection 
during the preceding calendar year. No report is re- 
quired after fiscal year 2012. 

"(2) Not later than July 1, 2007, the Secretary of the 
Army shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the results of the demonstration pro- 
gram since its implementation, including the Sec- 
retary's views regarding the benefits of the program for 
Army manufacturing arsenals and the Department of 
the Army and the success of the program in achieving 
the purposes specified in subsection (b). The report 
shall contain a comprehensive review of contracting at 
the Army manufacturing arsenals covered by the pro- 
gram and such recommendations as the Secretary con- 
siders appropriate regarding changes to the program." 

§ 4552. Policy 

It is the policy of the United States — 

(1) to encourage, to the maximum extent 
practicable, commercial firms to use Govern- 
ment-owned, contractor-operated ammunition 
manufacturing, storage, maintenance, renova- 
tion, and demilitarization facilities of the De- 
partment of the Army; 

(2) to use such facilities for supporting pro- 
grams, projects, policies, and initiatives that 
promote competition in the private sector of 
the United States economy and that advance 
United States interests in the global market- 
place; 

(3) to increase the manufacture of products 
inside the United States; 

(4) to support policies and programs that 
provide manufacturers with incentives to as- 
sist the United States in making more effi- 
cient and economical use of eligible facilities 
for commercial purposes; 

(5) to provide, as appropriate, small busi- 
nesses (including socially and economically 
disadvantaged small business concerns and 
new small businesses) with incentives that en- 
courage those businesses to undertake manu- 
facturing and other industrial processing ac- 
tivities that contribute to the prosperity of 
the United States; 

(6) to encourage the creation of jobs through 
increased investment in the private sector of 
the United States economy; 

(7) to foster a more efficient, cost-effective, 
and adaptable armaments industry in the 
United States; 
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(8) to achieve, with, respect to armaments 
manufacturing, storage, maintenance, renova- 
tion, and demilitarization capacity, an opti- 
mum level of readiness of the national tech- 
nology and industrial base within the United 
States that is consistent with the projected 
threats to the national security of the United 
States and the projected emergency require- 
ments of the armed forces; and 

(9) to encourage facility use contracting 
where feasible. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-67; 
amended Pub. L. 109-163, div. A, title III, § 323(c), 
Jan. 6, 2006, 119 Stat. 3194.) 

Amendments 

2006— Pars. (1), (8). Pub. L. 109-163 inserted ", storage, 
maintenance, renovation, and demilitarization" after 
"manufacturing' ' . 

§4553. Armament Retooling and Manufacturing 
Support Initiative 

(a) Authority for Initiative. — The Secretary 
may carry out a program to be known as the 
"Armament Retooling and Manufacturing Sup- 
port Initiative". 

(b) Purposes. — The purposes of the ARMS Ini- 
tiative are as follows: 

(1) To encourage commercial firms, to the 
maximum extent practicable, to use eligible 
facilities for commercial purposes. 

(2) To increase the opportunities for small 
businesses (including socially and economi- 
cally disadvantaged small business concerns 
and new small businesses) to use eligible fa- 
cilities for those purposes. 

(3) To maintain in the United States a work 
force having the skills necessary to meet in- 
dustrial emergency planned requirements for 
national security purposes. 

(4) To demonstrate innovative business prac- 
tices, to support Department of Defense acqui- 
sition reform, and to serve as both a model 
and a laboratory for future defense conversion 
initiatives of the Department of Defense. 

(5) To the maximum extent practicable, to 
allow the operation of eligible facilities to be 
rapidly responsive to the forces of free market 
competition. 

(6) To reduce or eliminate the cost of Gov- 
ernment ownership of eligible facilities, in- 
cluding the costs of operations and mainte- 
nance, the costs of environmental remedi- 
ation, and other costs. 

(7) To reduce the cost of products of the De- 
partment of Defense produced at eligible fa- 
cilities. 

(8) To leverage private investment at eligi- 
ble facilities through long-term facility use 
contracts, property management contracts, 
leases, or other agreements that support and 
advance the policies and purposes of this chap- 
ter, for the following activities: 

(A) Recapitalization of plant and equip- 
ment. 

(B) Environmental remediation. 

(C) Promotion of commercial business ven- 
tures. 

(D) Other activities approved by the Sec- 
retary. 



(9) To foster cooperation between the De- 
partment of the Army, property managers, 
commercial interests, and State and local 
agencies in the implementation of sustainable 
development strategies and investment in eli- 
gible facilities made available for purposes of 
the ARMS Initiative. 

(10) To reduce or eliminate the cost of asset 
disposal that would be incurred if property at 
an eligible facility was declared excess to the 
needs of the Department of the Army. 

(c) Availability of Facilities. — The Sec- 
retary may make any eligible facility available 
for the purposes of the ARMS Initiative. 

(d) Consideration for Leases. — Section 1302 
of title 40 shall not apply to uses of property or 
facilities in accordance with the ARMS Initia- 
tive. 

(e) Program Support. — (1) Funds appropriated 
for purposes of the ARMS Initiative may be used 
for administrative support and management. 

(2) A full annual accounting of such expenses 
for each fiscal year shall be provided to the 
Committee on Armed Services and the Commit- 
tee on Appropriations of the Senate and the 
Committee on Armed Services and the Commit- 
tee on Appropriations of the House of Represent- 
atives not later than March 30 of the following 
fiscal year. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-68; 
amended Pub. L. 108-178, § 4(b)(5), Dec. 15, 2003, 
117 Stat. 2641; Pub. L. 109-163, div. A, title III, 
§ 323(d), Jan. 6, 2006, 119 Stat. 3194.) 

Amendments 

2006— Subsec. (b)(3). Pub. L. 109-163 struck out "in 
manufacturing processes that are" after "having the 
skills". 

2003— Subsec. (d). Pub. L. 108-178 substituted "Section 
1302 of title 40" for "Section 321 of the Act of June 30, 
1932 (40 U.S.C. 303b),". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

§4554. Property management contracts and 
leases 

(a) In General. — In the case of each eligible 
facility that is made available for the ARMS 
Initiative, the Secretary — 

(1) shall make full use of facility use con- 
tracts, leases, and other such commercial con- 
tractual instruments as may be appropriate; 

(2) shall evaluate, on the basis of efficiency, 
cost, emergency mobilization requirements, 
and the goals and purposes of the ARMS Ini- 
tiative, the procurement of services from the 
property manager, including maintenance, op- 
eration, modification, infrastructure, environ- 
mental restoration and remediation, and dis- 
posal of ammunition manufacturing assets, 
and other services; and 

(3) may, in carrying out paragraphs (1) and 
(2)- 

(A) enter into contracts, and provide for 
subcontracts, for terms up to 25 years, as the 
Secretary considers appropriate and consist- 
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ent with, the needs of the Department of the 
Army and the goals and purposes of the 
ARMS Initiative; and 

(B) use procedures that are authorized to 
be used under section 2304(c)(5) of this title 
when the contractor or subcontractor is a 
source specified in law. 

(b) Consideration for Use. — (1) To the extent 
provided in a contract entered into under this 
section for the use of property at an eligible fa- 
cility that is accountable under the contract, 
the Secretary may accept consideration for such 
use that is, in whole or in part, in a form other 
than — 

(A) rental payments; or 

(B) revenue generated at the facility. 

(2) Forms of consideration acceptable under 
paragraph (1) for a use of an eligible facility or 
any property at an eligible facility include the 
following: 

(A) The improvement, maintenance, protec- 
tion, repair, and restoration of the facility, 
the property, or any property within the 
boundaries of the installation where the facil- 
ity is located. 

(B) Reductions in overhead costs. 

(C) Reductions in product cost. 

(D) The demilitarization and storage of con- 
ventional ammunition. 

(3) The authority under paragraph (1) may be 
exercised without regard to section 3302(b) of 
title 31 and any other provision of law. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-69; 
amended Pub. L. 109-163, div. A, title III, § 323(b), 
Jan. 6, 2006, 119 Stat. 3194.) 

Amendments 

2006— Subsec. (b)(2)(D). Pub. L. 109-163 added subpar. 
(D). 

Implementation Report 

Pub. L. 106-398, §1 [[div. A], title III, § 344(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-71, provided that, not later 
than July 1, 2001, the Secretary of Defense was to sub- 
mit to the congressional defense committees a report 
on the procedures and controls implemented to carry 
out this section. 

§ 4555. ARMS Initiative loan guarantee program 

(a) Program Authorized.— Subject to sub- 
section (b), the Secretary may carry out a loan 
guarantee program to encourage commercial 
firms to use eligible facilities under this chap- 
ter. Under any such program, the Secretary may 
guarantee the repayment of any loan made to a 
commercial firm to fund, in whole or in part, 
the establishment of a commercial activity to 
use an eligible facility under this chapter. 

(b) Advanced Budget Authority.— Loan guar- 
antees under this section may not be committed 
except to the extent that appropriations of 
budget authority to cover their costs are made 
in advance, as required by section 504 of the Fed- 
eral Credit Reform Act of 1990 (2 U.S.C. 661c). 

(c) Program Administration.— (1) The Sec- 
retary may enter into an agreement with any of 
the officials named in paragraph (2) under which 
that official may, for the purposes of this sec- 
tion — 



(A) process applications for loan guarantees; 

(B) guarantee repayment of loans; and 

(C) provide any other services to the Sec- 
retary to administer the loan guarantee pro- 
gram. 

(2) The officials referred to in paragraph (1) 
are as follows: 

(A) The Administrator of the Small Business 
Administration. 

(B) The head of any appropriate agency in 
the Department of Agriculture, including — 

(i) the Administrator of the Farmers Home 
Administration; and 

(ii) the Administrator of the Rural Devel- 
opment Administration. 

(3) Each official authorized to do so under an 
agreement entered into under paragraph (1) may 
guarantee loans under this section to commer- 
cial firms of any size, notwithstanding any limi- 
tations on the size of applicants imposed on 
other loan guarantee programs that the official 
administers. 

(4) To the extent practicable, each official 
processing loan guarantee applications under 
this section pursuant to an agreement entered 
into under paragraph (1) shall use the same 
processing procedures as the official uses for 
processing loan guarantee applications under 
other loan guarantee programs that the official 
administers. 

(d) Loan Limits. — The maximum amount of 
loan principal guaranteed during a fiscal year 
under this section may not exceed — 

(1) $20,000,000, with respect to any single bor- 
rower; and 

(2) $320,000,000 with respect to all borrowers. 

(e) Transfer of Funds. — The Secretary may 
transfer to an official providing services under 
subsection (c), and that official may accept, 
such funds as may be necessary to administer 
the loan guarantee program under this section. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 344(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-70.) 

CHAPTER 435— ISSUE OF SERVICEABLE 
MATERIAL TO ARMED FORCES 

Sec. 

4561. Rations. 

4562. Clothing. 

4563. Clothing': replacement when destroyed to pre- 

vent contagion. 

4564. Navy and Marine Corps: camp equipment and 

transportation; when on shore duty with 
Army. 

4565. Colors, standards, and guidons of demobilized 

organizations: disposition. 

§ 4561. Rations 

(a) The President may prescribe the compo- 
nents, and the quantities thereof, of the Army 
ration. He may direct the issue of equivalent ar- 
ticles in place of the prescribed components 
whenever, in his opinion, economy and the 
health and comfort of the members of the Army 
so require. 

(b) Under the direction of the Secretary of the 
Army, the branch, office, or officer designated 
by him shall issue the components of the Army 
ration. 

(c) An enlisted member of the Army on active 
duty is entitled to one ration daily. The emer- 
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gency ration, when issued, is in addition to the 
regular ration. 

(d) Fresh or preserved fruits, milk, butter, and 
eggs necessary for the proper diet of the sick in 
hospitals shall be provided under regulations 
prescribed by the Surgeon General and approved 
by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 255.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4561(a) 


10:724. 


R.S. 1141 (as applicable 


4561(b) 


10:1195a (as applicable to 


to issue): June 28. 1950, 




issue). 


ch. 383, § 402(a), 64 Stat. 


4561(c) 


10:716b. 


272 




10:725. 


Feb. 2, 1901, ch. 192, §40, 


4561(d) 


10:726. 


31 Stat. 758. 

R.S. 1293; July 16, 1892, 
ch. 195 (last 15 words 
before proviso under 
''Subsistence of the 
Army"), 27 Stat. 178. 

Mar. 2, 1907, ch. 2511 (1st 
proviso under "Sub- 
sistence Department"), 
34 Stat. 1165. 

R.S. 1175. 



In subsection (a), the words "the components, and the 
quantities thereof" are substituted for the words "the 
kinds and quantities of the component articles". The 
words "substitutive" and "a due regard" are omitted as 
surplusage. 

In subsection (b), the words "the components of the 
Army ration" are substituted for the words "such sup- 
plies as enter into the composition of the ration". 

In subsection (c), the words "on active duty" are in- 
serted for clarity. The words "under such regulations 
as may be prescribed by the Secretary of the Army", in 
10:725, are omitted, since the Secretary has inherent 
authority to issue regulations appropriate to exercising 
his statutory functions. The words "or reserve", "pre- 
scribed for use on emergent occasions", and "fur- 
nished", in 10:725, are omitted as surplusage. 

In subsection (d), the words "Such quantities of" and 
"may be allowed" are omitted as surplusage. 

Delegation op Authority 

Authority of President under subsec. (a) of this sec- 
tion to prescribe uniform military ration applicable to 
Army delegated to Secretary of Defense by section 3(a) 
of Ex. Ord. No. 12781, Nov. 20, 1991, 56 P.R. 59203, set out 
as a note under section 301 of Title 3, The President. 

§4562. Clothing 

The President may prescribe the quantity and 
kind of clothing to be issued annually to mem- 
bers of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 256.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4562 


10:831. 


U.S. 1296 (less 1st 9 
words). 





The words "members of the Army" are substituted 
for the words "troops of the United States". 



§4563. Clothing: replacement when destroyed to 
prevent contagion 

Upon the recommendation of the Surgeon 
General, the Secretary of the Army may order a 
gratuitous issue of clothing to any enlisted 
member of the Army who has had a contagious 
disease, and to any hospital attendant who at- 



tended him while he had that disease, to replace 
clothing destroyed by order of an officer of the 
Medical Corps to prevent contagion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 256.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4563 


10:834. 


R.S. 1298. 





The words "enlisted member" are substituted for the 
word "soldiers". The words "any articles of their" are 
omitted as surplusage. The words "while he had that 
disease" are inserted for clarity. The words "an officer 
of the Medical Corps" are substituted for the words 
"proper medical officers". 

§ 4564. Navy and Marine Corps: camp equipment 
and transportation; when on shore duty with 
Army 

While any detachment of the Navy or Marine 
Corps is on shore duty in cooperation with 
troops of the Army, the officer of the Army des- 
ignated by the Secretary of the Army shall, 
upon the requisition of the officer of the Navy or 
Marine Corps in command of the detachment, 
issue rations and camp equipment, and furnish 
transportation, to that detachment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 256.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4564 


10:1259d. 


R.S. 1143; June 28, 1950, 




10:1259e. 


ch. 383, § 402(a). 64 Stat. 




34:541. 


272 






R.S. 1135; June 28, 1950, 






ch. 383, § 402(a). 64 Stat. 






272. 



The words "While * * * on shore duty" are sub- 
stituted for the words "under orders to act on shore", 
in 10:1259d and 1259e, and 34:541. The words "branch, of- 
fice, or" and "during the time such detachment is so 
acting or proceeding to act", in 10:1259d and 1259e, and 
34:541, are omitted as surplusage. The words "their bag- 
gage, provisions, and cannon", in 10:1259e and 34:541, are 
omitted as surplusage. The words "and shall furnish 
the naval officer commanding any such detachment, 
and his necessary aides, with horses, accouterments, 
and forage", in 10:1259e and 34:541, are omitted as obso- 
lete. 

§ 4565. Colors, standards, and guidons of demobi- 
lized organizations: disposition 

(a) The Secretary of the Army may dispose of 
colors, standards, and guidons of demobilized or- 
ganizations of the Army, as follows: 

(1) Those brought into Federal service by the 
Army National Guard of a State may be re- 
turned to that State upon the request of its 
governor. 

(2) Those that cannot be returned under 
clause (1) may, upon the request of its gov- 
ernor, be sent to the State that, as determined 
by the Secretary, furnished the majority of 
members of the organization when it was 
formed. 

Those that cannot be returned or sent under 
clause (1) or (2) of this subsection shall be deliv- 
ered to the Secretary for such national use as 
the Secretary may direct. 
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(b) Title to colors, standards, and guidons of 
demobilized organizations of the Army remains 
in the United States. 

(c) No color, standard, or guidon may be dis- 
posed of under this section unless provision sat- 
isfactory to the Secretary has been made for its 
preservation and care. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 256; Pub. L. 
89-718, §29, Nov. 2, 1966, 80 Stat. 1119.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4565(a) 


5:202 (less 3d and last 


Mar. 4. 1921. ch. 166, §2, 




sentences). 


41 Stat. 1438. 


4565(b) 


5:202 (3d sentence). 




4565(c) 


5:202 (last sentence). 





In subsection (a), the words "Any which were used 
during their service by such organizations and" are 
omitted as surplusage. The first 15 words of the last 
sentence are substituted for 5:202 (1st 45 words of 2d 
sentence). 



Amendments 

1966— Subsec. (a). Pub. L. 89-718 substituted the Sec- 
retary of the Army for the Quartermaster General as 
the officer to accept delivery of colors, standards, and 
guidons of demobilized organizations of the Army 
which cannot be disposed of under clauses (1) and (2). 

CHAPTER 437— UTILITIES AND SERVICES 

Sec. 

4591. Utilities: proceeds from overseas operations. 

4592. Radiograms and telegrams: forwarding 

charges due connecting commercial facili- 
ties. 

4593. Quarters: heat and light. 

4594. Furnishing of heraldic services. 

4595. Army Military History Institute: fee for pro- 

viding historical information to the public. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1085(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-288, added item 4595. 

1957— Pub. L. 85-263, §1(2), Sept. 2, 1957, 71 Stat. 589, 
added item 4594. 

§4591. Utilities: proceeds from overseas oper- 
ations 

During actual or threatened hostilities, pro- 
ceeds from operating a public utility in connec- 
tion with operations of the Corps of Engineers in 
the field overseas are available for that utility 
until the close of the fiscal year following that 
in which they are received. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 257.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4591 


10:1287. 


July 9, 1918, ch. 143, 
subch. XX (1st par.), 40 
Stat. 893; May 29. 1928. 
ch. 901 (par. 37), 45 
Stat. 989; Aug. 1, 1953. 
ch. 305. Title VI. § 645 
(7th clause), 67 Stat. 
357. 





§4592. Radiograms and telegrams: forwarding 
charges due connecting commercial facilities 

In the operation of telegraph lines, cables, or 
radio stations, members of the Signal Corps 



may, in the discretion of the Secretary of the 
Army, collect forwarding charges due connect- 
ing commercial telegraph or radio companies for 
sending radiograms or telegrams over their 
lines. Under such regulations as the Secretary 
may prescribe, they may present a voucher to a 
disbursing official for payment of the forwarding 
charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 257; Pub. L. 
97-258, § 2(b)(1)(A), Sept. 13, 1982, 96 Stat. 1052; 
Pub. L. 104-316, title I, § 105(e), Oct. 19, 1996, 110 
Stat. 3830.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4592 


10:1319. 


May 12, 1917, ch. 12 (pro- 
viso under "Washing- 
ton-Alaska Military 
Cable and Telegraph 
System ,, ) ! 40 Stat. 43. 





The words "members of" are inserted for clarity. The 
words "Government", "and to this end", "as may be", 
and "amount of such" are omitted as surplusage. 

Amendments 



1996— Pub. L. 104-316 substituted "of the forwarding" 
for ", or may file a claim with the General Accounting 
Office for the forwarding" in second sentence. 

1982— Pub. L. 97-258 substituted "official" for "offi- 
cer". 

§ 4593. Quarters: heat and light 

The heat and light necessary for the author- 
ized quarters of members of the Army shall be 
furnished at the expense of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 257.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4593 


10:723. 


Mar. 2, 1907, ch. 2511 (1st 






proviso under "Quar- 






termaster's Depart- 






ment"), 34 Stat. 1167. 



The word "members" is substituted for the words 
"officers and enlisted men". The words "under such 
regulations as the Secretary of the Army may pre- 
scribe", are omitted, since the Secretary has inherent 
authority to issue regulations appropriate to exercising 
his statutory function. 

Charges for Excess Energy Consumption; Deposit 
of Proceeds; Applicability; Implementation 

Pub. L. 95-82, title V, §507, Aug. 1, 1977, 91 Stat. 372, 
provided for assessment of charges upon occupants of 
military family housing facilities for excessive use of 
energy, prior to repeal by Pub. L. 96-418, title V, §509, 
title VI, §608, Oct. 10, 1980, 94 Stat. 1767, 1774, eff. Oct. 
1, 1980. 

§ 4594. Furnishing of heraldic services 

(a) Under regulations to be prescribed by the 
Secretary of the Army, an authority designated 
by him may, upon the request of, and subject to 
approval by, the Secretary of another military 
department, design flags, insignia, badges, med- 
als, seals, decorations, guidons, streamers, finial 
pieces for flagstaffs, buttons, buckles, awards, 
trophies, marks, emblems, rosettes, scrolls, 
braids, ribbons, knots, tabs, cords, and similar 
items for the requesting department. 
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(b) Upon request the Secretary of the Army 
may advise other departments and agencies of 
the United States on matters of heraldry. 

(c) The Secretary of the Army may prescribe 
regulations providing for reimbursement for 
services furnished under this section. 

(Added Pub. L. 85-263, §1(1), Sept. 2, 1957, 71 Stat. 
589.) 

Effective Date 

Section 2 of Pub. L. 85-263 provided that: "This Act 
[enacting this section] takes effect on the first day of 
the first month after the month in which it is enacted 
[September 1957]." 

§4595. Army Military History Institute: fee for 
providing historical information to the pub- 
lic 

(a) Authority. — Except as provided in sub- 
section (b), the Secretary of the Army may 
charge a person a fee for providing the person 
with information from the United States Army 
Military History Institute that is requested by 
that person. 

(b) Exceptions. — A fee may not be charged 
under this section — 

(1) to a person for information that the per- 
son requests to carry out a duty as a member 
of the armed forces or an officer or employee 
of the United States; or 

(2) for a release of information under section 
552 of title 5. 

(c) Limitation on Amount— A fee charged for 
providing information under this section may 
not exceed the cost of providing the informa- 
tion. 

(d) Retention of Fees. — Amounts received 
under subsection (a) for providing information 
in any fiscal year shall be credited to the appro- 
priation or appropriations charged the costs of 
providing information to the public from the 
United States Army Military History Institute 
during that fiscal year. 

(e) Definitions.— In this section: 

(1) The term "United States Army Military 
History Institute" means the archive for his- 
torical records and materials of the Army that 
the Secretary of the Army designates as the 
primary archive for such records and mate- 
rials. 

(2) The terms "officer of the United States" 
and "employee of the United States" have the 
meanings given the terms "officer" and "em- 
ployee", respectively, in sections 2104 and 2105, 
respectively, of title 5. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1085(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-287.) 

CHAPTER 439— SALE OF SERVICEABLE 
MATERIAL 

Sec. 

4621. Quartermaster supplies: members of armed 

forces; veterans; executive or military de- 
partments and employees; prices. 

4622. Rations: commissioned officers in field. 
[4623. Repealed.] 

4624. Medical supplies: civilian employees of the 
Army; American National Red Cross; 
Armed Forces Retirement Home. 



Sec. 

4625. Ordnance property: officers of armed forces; 

civilian employees of Army; American Na- 
tional Red Cross; educational institutions; 
homes for veterans' orphans. 

4626. Aircraft supplies and services: foreign mili- 

tary or air attache. 

4627. Supplies: educational institutions. 

4628. Airplane parts and accessories: civilian flying- 

schools. 

4629. Proceeds: disposition. 

Amendments 

1990— Pub. L. 101-510, div. A, title XV, § 1533(a)(5)(C), 
Nov. 5, 1990, 104 Stat. 1734, amended item 4624 generally, 
substituting "Armed Forces Retirement Home" for 
"Soldiers' and Airmen's Home". 

1980— Pub. L. 96-513, title V, §512(18)(C), Dec. 12, 1980, 
94 Stat. 2930, inserted "and Airmen's" after "Soldiers'" 
in item 4624. 

1970— Pub. L. 91-482, §2B, Oct. 21, 1970, 84 Stat. 1082, 
struck out item 4623 "Tobacco: enlisted members of 
Army". 

§4621. Quartermaster supplies: members of 
armed forces; veterans; executive or military 
departments and employees; prices 

(a) The Secretary of the Army shall procure 
and sell, for cash or credit — 

(1) articles specified by the Secretary of the 
Army or a person designated by him, to mem- 
bers of the Army; and 

(2) items of individual clothing and equip- 
ment, to officers of the Army, under such re- 
strictions as the Secretary may proscribe. 

An account of sales on credit shall be kept and 
the amount due reported to any branch, office, 
or officer designated by the Secretary. Except 
for articles and items acquired through the use 
of working capital funds under section 2208 of 
this title, sales of articles shall be at cost, and 
sales of individual clothing and equipment shall 
be at average current prices, including overhead, 
as determined by the Secretary. 

(b) The Secretary shall sell subsistence sup- 
plies to members of other armed forces at the 
prices at which like property is sold to members 
of the Army. 

(c) The Secretary may sell serviceable quar- 
termaster property, other than subsistence sup- 
plies, to an officer of another armed force for his 
use in the service, in the same manner as these 
articles are sold to an officer of the Army. 

(d) A person who has been discharged honor- 
ably or under honorable conditions from the 
Army, Navy, Air Force, or Marine Corps and 
who is receiving care and medical treatment 
from the Public Health Service or the Depart- 
ment of Veterans Affairs may buy subsistence 
supplies and other supplies, except articles of 
uniform, at the prices at which like property is 
sold to a member of the Army. 

(e) Under such conditions as the Secretary 
may prescribe, exterior articles of uniform may 
be sold to a person who has been discharged 
from the Army honorably or under honorable 
conditions, at the prices at which like articles 
are sold to members of the Army. This subsec- 
tion does not modify section 772 or 773 of this 
title. 

(f) Whenever, under regulations to be pre- 
scribed by the Secretary, subsistence supplies 
are furnished to any branch of the Army or sold 
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to employees of any executive department other 
than the Department of Defense, payment shall 
be made in cash or by commercial credit. 

(g) The Secretary may, by regulation, provide 
for the procurement and sale of stores des- 
ignated by him to such civilian officers and em- 
ployees of the United States, and such other per- 
sons, as he considers proper — 

(1) at military installations outside the 
United States; and 

(2) at military installations inside the 
United States where he determines that it is 
impracticable for those civilian officers, em- 
ployees, and persons to obtain those stores 
from private agencies without impairing the 
efficient operation of military activities. 

However, sales to officers and employees inside 
the United States may be made only to those re- 
siding within military installations. 

(h) Appropriations for subsistence of the Army 
may be applied to the purchase of subsistence 
supplies for sale to members of the Army on ac- 
tive duty for the use of themselves and their 
families. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 257; Pub. L. 
87-651, title I, §118, Sept. 7, 1962, 76 Stat. 513; 
Pub. L. 96-513, title V, §512(17), Dec. 12, 1980, 94 
Stat. 2930; Pub. L. 100-180, div. A, title III, 
§ 313(c), Dec. 4, 1987, 101 Stat. 1074; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 104-106, div. A, title 
III, § 375(b)(1), Feb. 10, 1996, 110 Stat. 283.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4621(a) 


10:904. 


Aug-. 31, 1918. oh. 166. §9 




10:1231. 


(less 17th through 22d 




10:1237. 


words), 40 Stat. 957. 




32:156. 


R.S. 1144: June 28. 1950. 


4621(b) 


10:1238. 


oh. 383. §402(a), 64 Stat. 


4621(0) 


10:1233. 


272 


4621(d) 


10:1234. 


June'3, 1916, oh. 134. §109; 




34:539 


restated June 4, 1920, 


4621(e) 


10:1235. 


oh. 227, suboh. 1, §47; 


4621(f) 


10:1395 (less last sen- 


restated June 3, 1924. 




tence). 


oh. 244. §3; restated 


4621(g) 


10:1253. 


Oct. 14, 1940, oh. 875, §3, 


4621(h) .... 


10:1241. 


54 Stat. 1136; Mar. 25, 


4621(i) 


10:1196. 


1948, oh. 157, §5(b). 62 
Stat. 91; Oct. 12, 1949, 
ch. 681, § 501(f)(2) and 
(3) (as applicable to 
§109 of the Act of June 
3, 1916. ch. 134), 63 Stat. 






827; July 9. 1952, ch. 
608, §803 (12th par.), 66 










Stat. 505. 






June 30, 1922, ch. 253, 






Title 1 (last proviso 
under "Clothing and 










Equipage'"), 42 Stat. 






729. 






July 5, 1884, oh. 217 (pro- 






viso under "Subsist- 






ence of the Army' 1 ), 23 






Stat. 108. 






Aug. 29, 1916, ch. 418 






(words before semi- 






colon of 3d proviso 






under "Subsistence of 






the Army"), 39 Stat. 






630. 






Mar. 4, 1915, ch. 143 (last 






proviso under "Cloth- 






ing, and Camp and 






Garrison Equipage"), 






38 Stat. 1079; June 28. 






1950. oh. 383, §402(k). 64 






Stat. 273. 



HISTORICAL AND REVISION NOTES — CONTINUED 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 






June 5, 1920, ch. 240 (par. 
under "Purchase of 
Army Stores by Dis- 
charged Receiving" 
Treatment from the 
Public Health Serv- 
ice"), 41 Stat. 976. 

Feb. 14, 1927, ch. 134 (less 
last sentence), 44 Stat. 
1096. 

Mar. 3, 1911, oh. 209 (last 
par. under "Subsist- 
ence Department"), 36 
Stat. 1047. 

Aug. 8, 1953, ch. 390, §1, 
67 Stat. 499. 

Mar. 3, 1875, oh. 131 (pro- 
viso of 1st sentence of 
1st par. under "War 
Department"), 18 Stat. 
410. 



In subsection (a), the word "members" is substituted 
for the words "officers and enlisted men" in 10:1237. 
Clause (2) is substituted for 10:904. 32:156 is omitted as 
covered by 10:904, since the words "officers of the 
Army" necessarily cover all persons named in 32:156. 
The words "the Secretary of the Army or a person des- 
ignated by him" are substituted for the words "by 
whatever branch, office, or officers of the Army the 
Secretary of the Army may from time to time des- 
ignate", inserted by the Editors of the United States 
Code. R.S. 1114 which provided that this function 
should be invested in the Inspector General was not 
amended in this respect by section 402(a) of the Army 
Organization Act of 1950 (64 Stat. 272). However, these 
functions have now been transferred to the Secretary of 
the Army or a person designated by him. (See memo- 
randum of the Secretary of Defense, dated October 29, 
1954, subject "Transfer of Authority from the Inspector 
General to the Secretary of the Army to Designate 
Subsistence Articles for Sale," and opinion of the 
Judge Advocate General of the Army (JAGA 1954/9712, 2 
December 1954).) The words "Except for articles and 
items acquired through the use of working capital 
funds under sections 172-172] of title 5" are inserted to 
reflect Title IV of the National Security Act of 1947, as 
amended (63 Stat. 585), which authorized the Secretary 
of Defense to prescribe regulations governing the use 
and sale of certain inventories at cost, including appli- 
cable administrative expenses. (See opinion of the As- 
sistant General Counsel (Fiscal Matters) of the Office 
of the Secretary of Defense, January 4, 1955.) 

In subsection (b), the first sentence states expressly 
the rule which is implicit in 10:1238. The word "mem- 
bers" is substituted for the words "officers and enlisted 
men". The words "shall be understood, in all cases of 
such sales" are omitted as surplusage. The last sen- 
tence is inserted to reflect Title IV of the National Se- 
curity Act of 1947, as amended (63 Stat. 585), which au- 
thorized the Secretary of Defense to prescribe regula- 
tions governing the use and sale of certain inventories 
at cost, including applicable administrative expenses. 
(See opinion of the Deputy General Counsel of the Of- 
fice of the Secretary of Defense, March 28, 1956.) 

In subsection (c), the word "members" is substituted 
for the words "officers and enlisted men". The words 
"prices at which like property is sold to" are sub- 
stituted for the words "same price as is charged the". 

In subsections (c) and (d), the words "other armed 
forces" are substituted for the words "Navy and Marine 
Corps", since such sales are authorized to members of 
the Coast Guard by section 144(b) of title 14. 

In subsection (d), the words "other than subsistence 
supplies" are inserted, since the sale of subsistence sup- 
plies is covered by subsection (c). 

In subsection (e), the words "a person who has been 
discharged" are substituted for the words "discharged 
officers and enlisted men". The words "Navy * * * or 
Marine Corps", omitted from the 1952 Edition of the 
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United States Code, are inserted to conform to the 
source statute. The words "may buy" are substituted 
for the words "shall * * * be permitted to purchase". 
The words "at the prices at which like property is 
sold" are substituted for the words "at the same price 
as charged". The word "member" is substituted for the 
words "officers and enlisted men". The words "while 
undergoing such care and treatment" are omitted as 
surplusage. 

In subsection (f), the words "person who has been dis- 
charged" are substituted for the words "former mem- 
bers * * * who have been separated therefrom". The 
words "at the prices at which like articles are sold to 
members" are inserted to conform to the last sentence 
of subsection (a) and subsection (e). 

In subsection (g), the words "regulations to be pre- 
scribed by the Secretary" are substituted for the words 
"Army Regulations". The words "of the Government" 
are omitted as surplusage. 10:1253 (last 22 words of 1st 
sentence) is omitted as surplusage. The words "or to 
another executive department of the Government" are 
omitted as superseded by section 7 of the Act of May 21, 
1920, ch. 194, as amended (31 U.S.C. 686). The provisions 
of 10:1253 relating to computation of costs are omitted 
to reflect Title IV of the National Security Act of 1947, 
as amended (63 Stat. 585), which authorized the Sec- 
retary of Defense to prescribe regulations governing 
the use and sale of certain inventories at cost, includ- 
ing applicable administrative expenses. (See opinion of 
the Assistant General Counsel (Fiscal Matters) of the 
Office of the Secretary of Defense, January 4, 1955.) 

In subsection (h), the word "outside" is substituted 
for the words "beyond the continental limitations". 
The words "or in Alaska" are omitted, since, under sec- 
tion 101(1) of this title, the words "United States" are 
defined to include only the States and the District of 
Columbia. The word "continental", after the words 
"within the", is omitted for the same reason. The last 
sentence is substituted for 10:1241 (proviso). 

In subsection (i), 10:1196 (last 30 words) is omitted as 
superseded by the Act of April 2Y, 1914, ch. 72 (last pro- 
viso under "Subsistence of the Army"), 38 Stat. 361. 
The words "So much of the" and "as may be nec- 
essary" are omitted as surplusage. The words "mem- 
bers * * * on active duty, for the use of themselves and 
their families" are substituted for the words "officers 
for the use of themselves and their families, and to 
commanders of companies or other organizations, for 
the use of the enlisted men of their companies or orga- 
nizations", to conform to 10:1237 and 1238. Those sec- 
tions provide the basic authority for procurement and 
sale of subsistence supplies to all members. This inter- 
pretation conforms to established administrative prac- 
tice under those sections. The word "supplies" is sub- 
stituted for the word "stores". 

1962 Act 

The change corrects an internal reference. 

Amendments 

1996— Subsec. (a). Pub. L. 104-106, § 375(b)(1)(A), sub- 
stituted "The Secretary of the Army" for "The branch, 
office, or officer designated by the Secretary of the 
Army' ' . 

Subsecs. (b), (c). Pub. L. 104-106, § 375(b)(1)(B), sub- 
stituted "The Secretary" for "The branch, office, or of- 
ficer designated by the Secretary". 

Subsec. (f). Pub. L. 104-106, § 375(b)(1)(C), inserted "or 
by commercial credit" before period at end. 

1989— Subsec. (d). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1987— Subsecs. (b) to (i). Pub. L. 100-180 redesignated 
subsecs. (c) to (i) as subsecs. (b) to (h), respectively, and 
struck out former subsec. (b) which read as follows: 
"Subsistence supplies may be sold to members of the 
Army. The selling price of each article sold under this 
subsection is the invoice price of the last lot of that ar- 
ticle that the officer making the sale received before 



the first day of the month in which the sale is made. 
Activities conducted under this subsection shall be con- 
sistent with section 2208 of this title." 

1980— Subsec. (f). Pub. L. 96-513 struck out reference 
to section 3612 of this title. 

1962— Subsecs. (a), (b). Pub. L. 87-651 substituted "sec- 
tion 2208 of this title" for "sections 172-172] of title 5". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Transfer of Functions 

For transfer of functions of Public Health Service, 
see note set out under section 802 of this title. 

Prices Charged Personnel of Civilian Agencies in 
Germany 

Act June 20, 1956, ch. 414, title I, §101, 70 Stat. 300, 
provided in part: "When the Department of the Army, 
under the authority of the Act of March 3, 1911, as 
amended, furnishes subsistence supplies to personnel of 
civilian agencies of the United States Government 
serving in Germany, payment therefor by such person- 
nel shall be made at the same rate as is paid by civilian 
personnel of the Department of the Army serving in 
Germany." Similar provisions were contained in acts 
Oct. 6, 1949, ch. 621, title I, §101, 63 Stat. 713; Sept. 6, 

1950, ch. 896, ch. XI, title III, §301, 64 Stat. 763; Nov. 1, 

1951, ch. 664, ch. IX, §901, 65 Stat. 750; July 15, 1952, ch. 
758, ch. XI, title II, 66 Stat. 652; Aug. 7, 1953, ch. 340, ch. 
X, 67 Stat. 433; Aug. 26, 1954, ch. 935, ch. XI, 68 Stat. 823; 
July 7, 1955, ch. 279, title I, §101, 69 Stat. 269. 

§ 4622. Rations: commissioned officers in field 

Commissioned officers of the Army serving in 
the field may buy rations for their own use, on 
credit, from any officer designated by the Sec- 
retary of the Army. Amounts due for these pur- 
chases shall be reported monthly to the officer 
of the Army designated by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 258.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4622 


10:1232. 


R.S. 1145; June 28, 1950, 






ch. 383, § 402(a). 64 Stat. 






272. 



The words "at cost prices" are omitted to reflect 
Title IV of the National Security Act of 1947, as amend- 
ed (63 Stat. 585), which authorized the Secretary of De- 
fense to prescribe regulations governing the use and 
sale of certain inventories at cost, including applicable 
administrative expenses. (See opinion of the Assistant 
General Counsel (Fiscal Matters) of the Office of the 
Secretary of Defense, January 4, 1955.) 

[§4623. Repealed. Pub. L. 91-482, §l(a), Oct. 21, 
1970, 84 Stat. 1082] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 258, pro- 
vided that the Quartermaster Corps sell not more than 
16 ounces of tobacco a month to an enlisted member of 
the Army on active duty who requests it. 

§ 4624. Medical supplies: civilian employees of 
the Army; American National Red Cross; 
Armed Forces Retirement Home 

(a) Under regulations to be prescribed by the 
Secretary of the Army, a civilian employee of 
the Department of the Army who is stationed at 
an Army post may buy necessary medical sup- 
plies from the Army when they are prescribed 
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by an officer of the Medical Corps on active 
duty. 

(b) With the approval of the Secretary, the 
Army Medical Department may sell medical 
supplies to the American National Red Cross for 
cash. 

(c) Any branch, office, or officer designated by 
the Secretary may sell medical and hospital 
supplies to the Armed Forces Retirement Home. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 259; Pub. L. 
90-329, June 4, 1968, 82 Stat. 170; Pub. L. 96-513, 
title V, §512(18)(A), (B), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 101-510, div. A, title XV, 
§ 1533(a)(5)(A), (B), Nov. 5, 1990, 104 Stat. 1734.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4624(a) 


10:1236. 


Apr. 23, 1904, ch. 1485 


4624(b) 


10:1254. 


(last proviso under 


4624(0) 


24:58. 


"Medical Depart- 
ment"). 33 Stat. 273; 
Mar. 2, 1905, ch. 1307 






(last proviso under 
"Medical Depart- 










ment"). 33 Stat. 839. 






Mar. 4, 1915, ch. 143 (2d 






proviso under "Medical 






Department"), 38 Stat. 






1080. 






June 4, 1897, ch. 2 (par. 






under "Soldiers 1 Home, 






District of Columbia"), 






30 Stat. 54; June 28. 






1950. ch. 383, § 402(d), 64 






Stat. 272. 



In subsection (a) the words "an officer of the Medical 
Corps" are substituted for the words "medical officer". 
The words "on active duty" are Inserted for clarity. 

In subsection (b) the words "rates of charge", "to 
cover the cost of purchase, Inspection, and so forth", 
and "as can be spared without detriment to the mili- 
tary service" are omitted as surplusage. The words 
"the contract prices paid therefor" are omitted to re- 
flect Title IV of the National Security Act of 1947, as 
amended (63 Stat. 585), which authorized the Secretary 
of Defense to prescribe regulations governing the use 
and sale of certain Inventories at cost Including appli- 
cable administrative expenses. (See opinion of the As- 
sistant General Counsel (Fiscal Matters) of the Office 
of the Secretary of Defense, January 4, 1955.) The word 
"equipments" Is omitted as covered by the word "sup- 
piles". 

In subsection (c), the words "in the District of Co- 
lumbia" are omitted as surplusage, since there Is only 
one Soldiers' Home. The words "Upon proper applica- 
tion therefor" are omitted as surplusage. The words 
"Its contract prices" are omitted to reflect Title IV of 
the National Security Act of 1947, as amended (63 Stat. 
585), which authorized the Secretary of Defense to pre- 
scribe regulations governing the use and sale of certain 
inventories at cost, Including applicable administrative 
expenses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

Amendments 

1990— Pub. L. 101-510, § 1533(a)(5)(B), substituted 
"Armed Forces Retirement Home" for "Soldiers' and 
Airmen's Home" in section catchllne. 

Subsec. (c). Pub. L. 101-510, § 1533(a)(5)(A), substituted 
"Armed Forces Retirement Home" for "United States 
Soldiers' and Airmen's Home". 

1980— Pub. L. 96-513, §512(18)(B), inserted "and Air- 
men's" after "Soldiers' " in section catchllne. 

Subsec. (c). Pub. L. 96-513, §512(18)(A), substituted 
"United States Soldiers' and Airmen's" for "Sol- 
diers' ". 

1968— Subsec. (b). Pub. L. 90-329 substituted "Army 
Medical Department" for "Army Medical Service". 



Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§4625. Ordnance property: officers of armed 
forces; civilian employees of Army; American 
National Red Cross; educational institutions; 
homes for veterans' orphans 

(a) Any branch, office, or officer designated by 
the Secretary of the Army may sell articles of 
ordnance property to officers of other armed 
forces for their use in the service, in the same 
manner as those articles are sold to officers of 
the Army. 

(b) Under such regulations as the Secretary 
may prescribe, ordnance stores may be sold to 
civilian employees of the Army and to the 
American National Red Cross. 

(c) Articles of ordnance property may be sold 
to educational institutions and to State sol- 
diers' and sailors' orphans' homes for maintain- 
ing the ordnance and ordnance stores issued to 
those institutions and homes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 259.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4625(a) 


34:540. 


Mar. 3, 1909, ch. 252 (5th 




50:70. 


par. under "National 


4625(b) 


50:71. 


Trophy and Medals for 


4625(c) 


50:63. 


Rifle Contest"), 35 
Stat. 750. 
Mar. 3, 1909, ch. 252 (8th 
par. under "National 
Trophy and Medals for 
Rifle Contests"), 35 
Stat. 751; June 28, 1950, 
ch. 383, § 402(h). 64 Stat. 
273 

May 11. 1908, ch. 163 (4th 
par. under "National 
Trophy and Medals for 
Rifle Contests"), 35 
Stat. 125. 



In subsection (a), the words "other armed forces" are 
substituted for the words "the Navy and Marine 
Corps", in 34:540 and 50:70, since those sales may be 
made to officers of the Coast Guard under section 114(c) 
of title 14. 



§4626. Aircraft supplies and services: foreign 
military or air attache 

Under such conditions as he may prescribe, 
the Secretary of the Army may provide for the 
sale of fuel, oil, and other supplies for use in air- 
craft operated by a foreign military or air 
attache accredited to the United States, and for 
the furnishing of mechanical service and other 
assistance to such aircraft. Shelter may be fur- 
nished to such aircraft, but only without charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 259.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4626 


22:259 (less last sen- 


May 31, 1939, ch. 161 (less 




tence). 


last sentence), 53 Stat. 






795. 
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The last sentence Is substituted for the words "except 
for shelter for which no charge shall be made". The 
words "and equipment" are omitted as covered by the 
word "supplies". 22:259 (last 22 words of 2d sentence) is 
omitted to reflect Title IV of the National Security Act 
of 194V, as amended (63 Stat. 585), which authorized the 
Secretary of Defense to prescribe regulations governing' 
the use and sale of certain inventories at cost, includ- 
ing applicable administrative expenses. (See opinion of 
the Assistant General Counsel (Fiscal Matters) of the 
Office of the Secretary of Defense, January 4, 1955.) 

§ 4627. Supplies: educational institutions 

Under such regulations as the Secretary of the 
Army may prescribe, supplies and military pub- 
lications procured for the Army may be sold to 
any educational institution to which an officer 
of the Army is detailed as professor of military 
science and tactics, for the use of its military 
students. Sales under this section shall be for 
cash. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 259.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4627 


10:1179 (less proviso). 


July 17. 1914. ch. 149 (less 
proviso), 38 Stat. 512. 





The words "procured for" are substituted for the 
words "as are furnished to". The words "stores * * * 
materiel of war" are omitted as covered by the word 
"supplies". The words "the price listed to the Army" 
are omitted to reflect Title IV of the National Security 
Act of 1947, as amended (63 Stat. 585), which authorized 
the Secretary of Defense to prescribe regulations gov- 
erning the use and sale of certain inventories at cost, 
including applicable administrative expenses. (See 
opinion of the Assistant General Counsel (Fiscal Mat- 
ters) of the Office of the Secretary of Defense, January 
4, 1955.) 

§4628. Airplane parts and accessories: civilian 
flying schools 

The Secretary of the Army may sell, to civil- 
ian flying schools at which personnel of the De- 
partment of the Army or the Department of the 
Air Force are receiving flight training under 
contracts requiring these schools to maintain 
and repair airplanes of the Army furnished to 
them for flight training, the spare parts and ac- 
cessories needed for those repairs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 259.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4628 


10:298c. 


Feb. 12, 1940, ch. 27, Title 
I (proviso under "Air 
Corps"), 54 Stat. 25. 





The words "under the provisions of the Act of Apr. 3, 
1939, ch. 35, 53 Stat. 555" are omitted as obsolete, since 
training formerly performed under that act Is now per- 
formed under section 4301 of this title. The words "per- 
sonnel of the Department of the Army or the Depart- 
ment of the Air Force" are substituted for the words 
"flying cadets", since the authority is reciprocal, and 
to conform to section 4656 of this title. The words "fly- 
ing cadet" are omitted as obsolete. 10:298c (last 28 
words) is omitted to reflect Title IV of the National Se- 
curity Act of 1947, as amended (63 Stat. 585), which au- 
thorized the Secretary of Defense to prescribe regula- 
tions governing the use and sale of certain inventories 



at cost, including applicable administrative expenses. 
(See opinion of the Assistant General Counsel (Fiscal 
Matters) of the Office of the Secretary of Defense, Jan- 
uary 4, 1955.) 

§ 4629. Proceeds: disposition 

The proceeds of sales of the following shall be 
paid into the Treasury to the credit of the ap- 
propriation out of which they were purchased, 
and are available for the purposes of that appro- 
priation: 

(1) Exterior articles of uniform sold under 
section 4621 of this title. 

(2) Supplies and military publications sold 
to educational institutions under section 4627 
of this title. 

(3) Fuel, oil, other supplies, and services for 
aircraft of a foreign military or air attache 
sold under section 4626 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 260.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4629 


10:1179 (proviso). 
10:1395 (last sentence). 
22:259 (last sentence). 


Feb. 14, 1927. ch. 134 (last 
sentence). 44 Stat. 1096. 

July 17, 1914, ch. 149 (pro- 
viso), 38 Stat. 512. 

May 31, 1939, ch. 161 (last 
sentence), 53 Stat. 796. 





CHAPTER 441— ISSUE OF SERVICEABLE MA- 
TERIAL OTHER THAN TO ARMED FORCES 

Sec. 

4651. Arms, tentage, and equipment: educational 

institutions not maintaining units of 
R.O.T.C. 

4652. Rifles and ammunition for target practice: 

educational institutions having corps of ca- 
dets. 

4653. Ordnance and ordnance stores: District of Co- 

lumbia high schools. 

4654. Quartermaster supplies: military instruction 

camps. 

4655. Arms and ammunition: agencies and depart- 

ments of the United States. 

4656. Aircraft and equipment: civilian aviation 

schools. 

4657. Sale of ammunition for avalanche-control 

purposes. 

Amendments 

1984— Pub. L. 98-525, title XV, § 1538(a)(2), Oct. 19, 1984, 
98 Stat. 2636, added item 4657. 

§4651. Arms, tentage, and equipment: edu- 
cational institutions not maintaining units of 
R.O.T.C. 

Under such conditions as he may prescribe, 
the Secretary of the Army may issue arms, tent- 
age, and equipment that he considers necessary 
for proper military training, to any educational 
institution at which no unit of the Reserve Offi- 
cers' Training Corps is maintained, but which 
has a course in military training prescribed by 
the Secretary and which has at least 100 phys- 
ically fit students over 14 years of age. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 260; Pub. L. 
99-145, title XIII, §1301(b(3)(C), Nov. 8, 1985, 99 
Stat. 736.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4651 


10:1180. 


June 3, 1916, ch. 134. §55c 
(words before semi- 
colon); added June 4, 
1920, ch. 227, subeh. I, 
§ 35 (words of last par. 
before semicolon), 41 
Stat. 780. 





The reference to schools "other than those provided 
for in section 381 of this title" is omitted as covered by 
the descriptions of the educational institutions. 

Amendments 



1985 — Pub. L. 99-145 struck out "male" before "stu- 
dents". 

§ 4652. Rifles and ammunition for target practice: 
educational institutions having corps of ca- 
dets 

(a) The Secretary of the Army may lend, with- 
out expense to the United States, magazine ri- 
fles and appendages that are not of the existing 
service models in use at the time and that are 
not necessary for a proper reserve supply, to any 
educational institution having a uniformed 
corps of cadets of sufficient number for target 
practice. He may also issue 40 rounds of ball car- 
tridges for each cadet for each range at which 
target practice is held, but not more than 120 
rounds each year for each cadet participating in 
target practice. 

(b) The institutions to which property is lent 
under subsection (a) shall use it for target prac- 
tice, take proper care of it and return it when 
required. 

(c) The Secretary shall prescribe regulations 
to carry out this section, containing such other 
requirements as he considers necessary to safe- 
guard the interests of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 260.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4652(a) 
4652(b) 

4652(c) 


10:1185 (1st par.). 

10:1185 (last par., less 1st 

22, and last 19, words). 
10:1185 (1st 22, and last 

19, words of last par.). 


Apr. 27, 1914, ch. 72 (last 
proviso and last par. 
under "Manufacture of 
Arms"), 38 Stat. 370. 



In subsection (a), the words "and carrying on mili- 
tary training" and "the maintenance of" are omitted 
as surplusage. In clause (2), the words "suitable to said 
arm" are omitted as surplusage. 

In subsection (b), the words "shall use it for target 
practice" are substituted for the words "insuring the 
designed use of the property issued". The words "take 
proper care of it" are substituted for the words "pro- 
viding against loss to the United States through lack of 
proper care". 

§4653. Ordnance and ordnance stores: District of 
Columbia high schools 

The Secretary of the Army, under regulations 
to be prescribed by him, may issue to the high 
schools of the District of Columbia ordnance and 
ordnance stores required for military instruc- 
tion and practice. The Secretary shall require a 
bond in double the value of the property issued 
under this section, for the care and safekeeping 
of that property and, except for property prop- 
erly expended, for its return when required. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 261.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4653 


10:1183. 


Feb. 5, 1891, J. Res. 9, 26 
Stat. 1113. 





The words "at his discretion and", "belonging to the 
Government, and which can be spared for that pur- 
pose", and "in each case" are omitted as surplusage. 
The words "high schools of the" are substituted for the 
words "High School of Washington" since the various 
high schools of the District of Columbia have succeeded 
the Washington High School that existed at the time 
the statute was enacted. The words "except for prop- 
erty properly expended" are inserted for clarity. 

§4654. Quartermaster supplies: military instruc- 
tion camps 

Under such conditions as he may prescribe, 
the Secretary of the Army may issue, to any 
educational institution at which an Army offi- 
cer is detailed as professor of military science 
and tactics, such quartermaster supplies as are 
necessary to establish and maintain a camp for 
the military instruction of its students. The 
Secretary shall require a bond in the value of 
the property issued under this section, for the 
care and safekeeping of that property and, ex- 
cept for property properly expended, for its re- 
turn when required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 261.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4654 


10:1182. 


May 18. 1916, ch. 124, 39 
Stat. 123. 





The words "at his discretion and" and "belonging to 
the Government, and which can be spared for that pur- 
pose, as may appear to be" are omitted as surplusage. 
The words "except for property properly expended" are 
inserted for clarity. The word "stores" is omitted as 
covered by the word "supplies". 

§ 4655. Arms and ammunition: agencies and de- 
partments of the United States 

(a) Whenever required for the protection of 
public money and property, the Secretary of the 
Army may lend arms and their accouterments, 
and issue ammunition, to a department or inde- 
pendent agency of the United States, upon re- 
quest of its head. Property lent or issued under 
this subsection may be delivered to an officer of 
the department or agency designated by the 
head thereof, and that officer shall account for 
the property to the Secretary of the Army. 
Property lent or issued under this subsection 
and not properly expended shall be returned 
when it is no longer needed. 

(b) The department or agency to which prop- 
erty is lent or issued under subsection (a) shall 
transfer funds to the credit of the Department of 
the Army to cover the costs of — 

(1) ammunition issued; 

(2) replacing arms and accouterments that 
have been lost or destroyed, or cannot be re- 
paired; 

(3) repairing arms and accouterments re- 
turned to the Department of the Army; and 
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(4) making and receiving shipments by the 
Department of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 261.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4655(a) 
4655(b) 


50:61 (less proviso). 
50:61 (proviso). 


Mar. 3, 1879, ch. 183 (2d 
par. under "Mis- 
cellaneous"); restated 
Apr. 14, 1937. ch. 79. 50 
Stat. 63. 



In subsection (a), the word "lend" is substituted for 
the word "issue", with respect to arms and accouter- 
ments, since the property must be returned when the 
necessity for its use has expired. The words "and not 
properly expended" are inserted for clarity. The words 
"United States" are substituted for the word "Govern- 
ment". The word "their" is substituted for the words 
"suitable * * * for use therewith". The words "it is no 
longer needed" are substituted for the words "the ne- 
cessity for their use has expired". 

In subsection (b), the words "hereafter", "borrowed", 
and "under the authority of this section" are omitted 
as surplusage. 

§4656. Aircraft and equipment: civilian aviation 
schools 

The Secretary of the Army, under regulations 
to be prescribed by him, may lend aircraft, air- 
craft parts, and aeronautical equipment and ac- 
cessories that are required for instruction, 
training, and maintenance, to accredited civil- 
ian aviation schools at which personnel of the 
Department of the Army or the Department of 
the Air Force are pursuing a course of instruc- 
tion and training under detail by competent or- 
ders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 261; Pub. L. 
97-295, §1(42), Oct. 12, 1982, 96 Stat. 1298.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4656 


10:298b. 


Apr. 3. 1939, ch. 35, §4. 53 
Stat. 556. 





The words "in his discretion and", "rules", "limita- 
tions", and "on hand and belonging to the Government, 
such articles as may appear to be" are omitted as sur- 
plusage. The words "Department of the Army or the 
Department of the Air Force" are substituted for the 
words "Military Establishment", since the authority is 
reciprocal. 

Amendments 

1982— Pub. L. 97-295 struck out ", and at least one of 
which is designated by the Civil Aeronautics Authority 
for the training of Negro air pilots" after "competent 
orders". 

§4657. Sale of ammunition for avalanche-control 
purposes 

Subject to the needs of the Army, the Sec- 
retary of the Army may sell ammunition for 
military weapons which are used for avalanche- 
control purposes to any State (or entity of a 
State) or to any other non-Federal entity that 
has been authorized by a State to use those 
weapons in that State for avalanche-control 
purposes. Sales of ammunition under this sec- 
tion shall be on a reimbursable basis and shall 
be subject to the condition that the ammunition 
be used only for avalanche-control purposes. 



(Added Pub. L. 98-525, title XV, § 1538(a)(1), Oct. 
19, 1984, 98 Stat. 2636.) 

Effective Date 

Section 1538(b) of Pub. L. 98-525 provided that: "Sec- 
tion 4657 of title 10, United States Code, as added by 
subsection (a), shall take effect on October 1, 1984." 

CHAPTER 443— DISPOSAL OF OBSOLETE OR 
SURPLUS MATERIAL 

Sec. 

4681. Surplus war material: sale to States and for- 

eign governments. 

4682. Obsolete or excess material: sale to National 

Council of Boy Scouts of America. 

4683. Excess M-l rifles: loan or donation for funeral 

and other ceremonial purposes. 

4684. Surplus obsolete ordnance: sale to patriotic 

organizations. 

4685. Obsolete ordnance: loan to educational insti- 

tutions and State soldiers and sailors' or- 
phans' homes. 

4686. Obsolete ordnance: gift to State homes for 

soldiers and sailors. 

4687. Sale of excess, obsolete, or unserviceable am- 

munition and ammunition components. 

4688. Armor-piercing ammunition and components: 

condition on disposal. 

4689. Transfer of material and equipment to the 

Architect of the Capitol. 

4690. Recyclable munitions materials: sale; use of 

proceeds. 

Amendments 

2006— Pub. L. 109-364, div. A, title III, § 353(b), Oct. 17, 
2006, 120 Stat. 2161, added item 4690. 

2002— Pub. L. 107-217, §2(2), Aug. 21, 2002, 116 Stat. 
1295, added item 4689. 

2000— Pub. L. 106-398, §1 [[div. A], title III, §382(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-85, added item 4688. 

1999— Pub. L. 106-65, div. A, title III, § 381(d)(2), Oct. 5, 
1999, 113 Stat. 583, substituted "Excess M-l rifles: loan 
or donation for funeral and other ceremonial purposes" 
for "Obsolete or condemned rifles: loan to local units of 
recognized veterans' organizations" in item 4683. 

1997— Pub. L. 105-85, div. A, title X, § 1065(a)(2), Nov. 
18, 1997, 111 Stat. 1895, added item 4687. 

§4681. Surplus war material: sale to States and 
foreign governments 

Subject to regulations under section 121 of 
title 40, the Secretary of the Army may sell sur- 
plus war material and supplies, except food, of 
the Department of the Army, for which there is 
no adequate domestic market, to any State or 
to any foreign government with which the 
United States was at peace on June 5, 1920. Sales 
under this section shall be made upon terms 
that the Secretary considers expedient. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 262; Pub. L. 
96-513, title V, §512(19), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 107-217, §3(b)(24), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4681 


10:1262. 


June 5, 1920, ch. 240 (2d 
proviso under "Contin- 
gencies of the Army"), 
41 Stat. 949; Oct. 31, 
1951, ch. 654. §2(8), 65 
Stat. 707. 





The word "may" is substituted for the words "is au- 
thorized in his discretion to". The words "war mate- 
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rial" are substituted for the word "materiel". The 
words "or equipment" are omitted as covered by the 
word "supplies". The words "of the Department of the 
Army" are substituted for the words "pertaining- to the 
Military Establishment". The words "which are not 
needed for military purposes" are omitted as covered 
by the word "surplus". The words "as or may be found 
to be" are omitted as surplusage. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§4682. Obsolete or excess material: sale to Na- 
tional Council of Boy Scouts of America 

Subject to regulations under section 121 of 
title 40, the Secretary of the Army, under such 
conditions as he may prescribe, may sell obso- 
lete or excess material to the National Council 
of the Boy Scouts of America. Sales under this 
section shall be at fair value to the Department 
of the Army, including packing, handling, and 
transportation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 262; Pub. L. 
96-513, title V, §512(19), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 107-217, §3(b)(25), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4682 


10:1259. 


May 15, 1937, ch. 193. 50 






Stat. 167; Oct. 31. 1951, 






ch. 654. §2(7), 65 Stat. 






707. 



The words "obsolete or excess material" are sub- 
stituted for the words "such obsolete material as may 
not be needed by the Department of the Army, and such 
other material as may be spared" to conform to the 
Federal Property and Administrative Services Act of 
1949, as amended (40 U.S.C. 471 et seq.). The words "in 
his discretion" are omitted as surplusage. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§4683. Excess M-l rifles: loan or donation for fu- 
neral and other ceremonial purposes 

(a) Authority To Lend or Donate.— (1) The 
Secretary of the Army, under regulations pre- 
scribed by the Secretary, may conditionally 
lend or donate excess M-l rifles (not more than 
15), slings, and cartridge belts to any eligible or- 
ganization for use by that organization for fu- 
neral ceremonies of a member or former member 



of the armed forces, and for other ceremonial 
purposes. 

(2) If the rifles to be loaned or donated under 
paragraph (1) are to be used by the eligible orga- 
nization for funeral ceremonies of a member or 
former member of the armed forces, the Sec- 
retary may issue and deliver the rifles, together 
with the necessary accoutrements and blank 
ammunition, without charge. 

(b) Relief From Liability. — The Secretary 
may relieve an eligible organization to which 
materials are lent or donated under subsection 
(a), and the surety on its bond, from liability for 
loss or destruction of the material lent or do- 
nated, if there is conclusive evidence that the 
loss or destruction did not result from neg- 
ligence. 

(c) Conditions on Loan or Donation.— In lend- 
ing or donating rifles under subsection (a), the 
Secretary shall impose such conditions on the 
use of the rifles as may be necessary to ensure 
security, safety, and accountability. The Sec- 
retary may impose such other conditions as the 
Secretary considers appropriate. 

(d) Eligible Organization Defined.— In this 
section, the term "eligible organization" 
means — 

(1) a unit or other organization of honor 
guards recognized by the Secretary of the 
Army as honor guards for a national cemetery; 

(2) a law enforcement agency; or 

(3) a local unit of any organization that, as 
determined by the Secretary of the Army, is a 
nationally recognized veterans' organization. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 262; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 106-65, div. A, title 
III, §381(a)-(d)(l), Oct. 5, 1999, 113 Stat. 582.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4683(a) 


50:62. 


Feb. 10, 1920, ch. 64; re- 


4683(h) 


50:62b. 


stated June 5, 1920, ch. 
240 (par. under "Rifles 
and Accessories for Or- 
ganizations of War 
Veterans"); restated 
May 26, 1952, ch. 364, 66 
Stat. 94. 
Dec. 15, 1926, ch. 10, 44 
Stat. 922. 



In subsection (a), the words "rules, limitations" and 
"in suitable amounts" are omitted as surplusage. The 
words "(not more than 10)" are substituted for 50:62 
(proviso). The words "any local unit" are substituted 
for the words "posts or camps", before the words "of 
national". The words "that unit" are substituted for 
the word "them". The words "those units" are sub- 
stituted for the words "such posts and camps". The 
words "a member or former member of the armed 
forces" are substituted for the words "soldiers, sailors, 
and marines". Clause (2) is substituted for 50:62 (words 
between semicolon and colon). 

In subsection (b), the words "a unit to which mate- 
rials are lent under subsection (a)" are substituted for 
the description of the posts or camps covered. The 
words "the material lent" are substituted for the words 
"obsolete or condemned Army rifles, slings, and car- 
tridge belts loaned by the Secretary of the Army under 
authority of section 62 of this title". 

Amendments 

1999— Pub. L. 106-65, §381(d)(l), substituted "Excess 
M-l rifles: loan or donation for funeral and other cere- 
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monial purposes" for "Obsolete or condemned rifles: 
loan to local units of recognized veterans' organiza- 
tions" in section catchline. 

Subsec. (a). Pub. L. 106-65, § 381(a), amended subsec. 
(a) generally. Prior to amendment, subsec. (a) read as 
follows: "The Secretary of the Army, under regulations 
to be prescribed by him, may — 

"(1) lend obsolete or condemned rifles (not more 
than 10), slings, and cartridge belts to any local unit 
of any national veterans' organization recognized by 
the Department of Veterans Affairs, for use by that 
unit for funeral ceremonies of a member or former 
member of the armed forces, and for other ceremonial 
purposes; and 

"(2) issue and deliver to those units blank ammuni- 
tion for those rifles — 

"(A) without charge, if it is to be used for cere- 
monies at national cemeteries; and 

"(B) without charge, except for packing, han- 
dling, and transportation, if it is to be used for 
other ceremonies." 
Subsec. (b). Pub. L. 106-65, § 381(c), inserted heading, 
substituted "an eligible organization" for "a unit" and 
"lent or donated" for "lent" in two places. 

Subsecs. (c), (d). Pub. L. 106-65, § 381(b), added subsecs. 
(c) and (d). 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

Report on Implementation 

Pub. L. 106-65, div. A, title III, § 381(e), Oct. 5, 1999, 113 
Stat. 583, provided that, not later than two years after 
Oct. 5, 1999, the Comptroller General was to review the 
exercise of authority under this section and submit to 
Congress a report on the findings resulting from the re- 
view. 

§4684. Surplus obsolete ordnance: sale to patri- 
otic organizations 

Subject to regulations under section 121 of 
title 40, any branch, office, or officer designated 
by the Secretary of the Army may sell, without 
advertisement and at prices that he considers 
reasonable — 

(1) surplus obsolete small arms and ammuni- 
tion and equipment for them, to any patriotic 
organization for military purposes; and 

(2) surplus obsolete brass or bronze cannons, 
carriages, and cannon balls, for public parks, 
public buildings, and soldiers' monuments. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 262; Pub. L. 
96-513, title V, §512(19), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 107-217, §3(b)(26), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4684 


50:64. 
50:68. 


May 28, 1908, ch. 215. §14. 
35 Stat. 443; June 28, 
1950. ch. 383, § 402(g), 64 
Stat. 273; Oct. 31, 1951, 
ch. 654. §2(26). 65 Stat. 
707. 

Mar. 4, 1909, ch. 319, §47, 
35 Stat. 1075; June 28. 
1950. ch. 383, §402(i), 64 
Stat. 273; Oct. 31, 1951. 
ch. 654. §2(28). 65 Stat. 
707. 





50:64 (proviso) and 50:68 (proviso) are omitted as sur- 
plusage. 



Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 



istrative Services Act of 1949 (40 U.S.C. 486)" in intro- 
ductory provisions. 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 4685. Obsolete ordnance: loan to educational in- 
stitutions and State soldiers and sailors' or- 
phans' homes 

(a) Upon the recommendation of the governor 
of the State concerned or Guam or the Virgin Is- 
lands, the Secretary of the Army, under regula- 
tions to be prescribed by him and without cost 
to the United States for transportation, may 
lend obsolete ordnance and ordnance stores to 
State, Guam, and the Virgin Islands educational 
institutions and to State soldiers and sailors' or- 
phans' homes, for drill and instruction. How- 
ever, no loan may be made under this subsection 
to an institution to which ordnance or ordnance 
stores may be issued under any law that was in 
effect on June 30, 1906, and is still in effect. 

(b) The Secretary shall require a bond from 
each institution or home to which property is 
lent under subsection (a), in double the value of 
the property lent, for the care and safekeeping 
of that property and, except for property prop- 
erly expended, for its return when required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 263; Pub. L. 
109-163, div. A, title X, § 1057(a)(10), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4685(a) 


50:62a (1st par. and pro- 


June 30. 1906, ch. 3938, 34 




viso of last par.). 


Stat. 817. 


4685(b) 


50:62a (last par., less pro- 






viso). 





In subsection (a), the words "at his discretion" and 
"as may be available" are omitted as surplusage. The 
word "lend" is substituted for the word "issue" to re- 
flect the intent of the section. 50:62a (1st 13 words of 
proviso) is omitted as surplusage. The words "and 
which is still in effect" are inserted for clarity. 

In subsection (b), the words "to the United States" 
are omitted as surplusage. The words "except property 
properly expended" are inserted for clarity. 

The words "subject to such regulations as he may 
prescribe" are omitted, since the Secretary has inher- 
ent authority to issue regulations appropriate to exer- 
cising his statutory functions. The words "to any of the 
'National Homes for Disabled Volunteer Soldiers' al- 
ready established or hereafter established and", in the 
Act of February 8, 1889, ch. 116, 25 Stat. 657, are not con- 
tained in 50:66 (1st sentence). They are also omitted 
from the revised section, since the National Homes for 
Disabled Volunteer Soldiers were dissolved by the Act 
of July 3, 1930, ch. 863, 46 Stat. 1016. The Acts of March 
3, 1899, ch. 643 (1st proviso under "Ordnance Depart- 
ment"), 30 Stat. 1073; and May 26, 1900, ch. 586 (1st pro- 
viso under "Ordnance Department"), 31 Stat. 216, as 
amended, relating to disposal of ordnance to "Homes 
for Disabled Volunteer Soldiers" by the Chief of Ord- 
nance, became inoperative when the Homes were dis- 
solved. Although section 402(e) of the Army Organiza- 
tion Act of 1950, ch. 383, 64 Stat. 273, amended the Act 
of May 26, 1900, it did not have the effect of reviving 
that act. The word "give" is substituted for the word 
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"deliver" to express more clearly the Intent of the sec- 
tion. The words "serviceable" and "as may be on hand 
undisposed of" are omitted as surplusage. The word 
"may" is substituted for the words "Is authorized and 
directed", since section 4684 of this title provides an al- 
ternative method for the disposal of obsolete cannon. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "State 
concerned or Guam or the Virgin Islands" for "State or 
Territory concerned" and "State, Guam, and the Vir- 
gin Islands" for "State and Territorial". 

§4686. Obsolete ordnance: gift to State homes for 
soldiers and sailors 

Subject to regulations under section 121 of 
title 40, the Secretary of the Army may give not 
more than two obsolete bronze or iron cannons 
suitable for firing salutes to any home for sol- 
diers or sailors established and maintained 
under State authority. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 263; Pub. L. 
96-513, title V, §512(19), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 107-217, §3(b)(27), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4686 


50:66. 


Feb. 8. 1889, ch. 116, 25 
Stat. 657; Oct. 31, 1951. 
oh. 654. §2(27). 65 Stat. 
707. 

Mar. 3, 1899, oh. 423 (1st 
proviso under "Ord- 
nance Department"), 
30 Stat. 1073; May 26. 
1900, ch. 586 (1st pro- 
viso under "Ordnance 
Department"), 31 Stat. 
216; June 28, 1950, ch. 
383, § 402(e), 64 Stat. 
273. 





Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§4687. Sale of excess, obsolete, or unserviceable 
ammunition and ammunition components 

(a) Authority To Sell Outside DoD. — The 
Secretary of the Army may sell to an eligible 
purchaser described in subsection (c) ammuni- 
tion or ammunition components that are excess, 
obsolete, or unserviceable and have not been de- 
militarized if — 

(1) the purchaser enters into an agreement, 
in advance, with the Secretary — 

(A) to demilitarize the ammunition or 
components; and 

(B) to reclaim, recycle, or reuse the com- 
ponent parts or materials; or 

(2) the Secretary, or an official of the De- 
partment of the Army designated by the Sec- 
retary, approves the use of the ammunition or 
components proposed by the purchaser as 
being consistent with the public interest. 



(b) Method of Sale. — The Secretary shall use 
competitive procedures to sell ammunition and 
ammunition components under this section, ex- 
cept that the Secretary may use procedures 
other than competitive procedures in any case 
in which the Secretary determines that there is 
only one potential buyer of the items being of- 
fered for sale. 

(c) Eligible Purchasers. — To be eligible to 
purchase excess, obsolete, or unserviceable am- 
munition or ammunition components under this 
section, the purchaser shall be a licensed manu- 
facturer (as defined in section 921(a)(10) of title 
18) that, as determined by the Secretary, has a 
capability to modify, reclaim, transport, and ei- 
ther store or sell the ammunition or ammuni- 
tion components sought to be purchased. 

(d) Hold Harmless Agreement. — The Sec- 
retary shall require a purchaser of ammunition 
or ammunition components under this section 
to agree to hold harmless and indemnify the 
United States from any claim for damages for 
death, injury, or other loss resulting from a use 
of the ammunition or ammunition components, 
except in a case of willful misconduct or gross 
negligence of a representative of the United 
States. 

(e) Verification of Demilitarization.— The 
Secretary shall establish procedures for ensur- 
ing that a purchaser of ammunition or ammuni- 
tion components under this section demili- 
tarizes the ammunition or ammunition compo- 
nents in accordance with any agreement to do so 
under subsection (a)(1). The procedures shall in- 
clude onsite verification of demilitarization ac- 
tivities. 

(f) Consideration. — The Secretary may accept 
ammunition, ammunition components, or am- 
munition demilitarization services as consider- 
ation for ammunition or ammunition compo- 
nents sold under this section. The fair market 
value of any such consideration shall be equal to 
or exceed the fair market value or, if higher, the 
sale price of the ammunition or ammunition 
components sold. 

(g) Relationship to Arms Export Control 
Act. — Nothing in this section shall be construed 
to affect the applicability of section 38 of the 
Arms Export Control Act (22 U.S.C. 2778) to sales 
of ammunition or ammunition components on 
the United States Munitions List. 

(h) Definitions.— In this section: 

(1) The term "excess, obsolete, or unservice- 
able", with respect to ammunition or ammu- 
nition components, means that the ammuni- 
tion or ammunition components are no longer 
necessary for war reserves or for support of 
training of the Army or production of ammu- 
nition or ammunition components. 

(2) The term "demilitarize", with respect to 
ammunition or ammunition components — 

(A) means to destroy the military offen- 
sive or defensive advantages inherent in the 
ammunition or ammunition components; 
and 

(B) includes any mutilation, scrapping, 
melting, burning, or alteration that prevents 
the use of the ammunition or ammunition 
components for the military purposes for 
which the ammunition or ammunition com- 
ponents was designed or for a lethal purpose. 
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(Added Pub. L. 105-85, div. A, title X, § 1065(a)(1), 
Nov. 18, 1997, 111 Stat. 1893; amended Pub. L. 
109-364, div. A, title X, § 1071(a)(30), Oct. 17, 2006, 
120 Stat. 2399.) 

Amendments 

2006— Subsec. (c). Pub. L. 109-364 substituted 
"921(a)(10)" for "921(10)". 

Review of Initial Sales 

Pub. L. 105-85, div. A, title X, § 1065(b), Nov. 18, 1997, 
111 Stat. 1895, provided that for each of the first three 
fiscal years during which the Secretary of the Army 
sold ammunition or ammunition components under the 
authority of this section, the Director of the Army 
Audit Agency was to conduct a review of sales under 
this section and, not later than 180 days after the end 
of each fiscal year in which the review was conducted, 
the Secretary of the Army was to submit to Congress 
a report containing the results of the review for the fis- 
cal year covered by the report. 

§4688. Armor-piercing ammunition and compo- 
nents: condition on disposal 

(a) Limitation on Resale or Other Trans- 
fer. — Except as provided in subsection (b), 
whenever the Secretary of the Army carries out 
a disposal (by sale or otherwise) of armor-pierc- 
ing ammunition, or a component of armor-pierc- 
ing ammunition, the Secretary shall require as 
a condition of the disposal that the recipient 
agree in writing not to sell or otherwise transfer 
any of the ammunition (reconditioned or other- 
wise), or any armor-piercing component of that 
ammunition, to any purchaser in the United 
States other than a law enforcement or other 
governmental agency. 

(b) Exception. — Subsection (a) does not apply 
to a transfer of a component of armor-piercing 
ammunition solely for the purpose of metal rec- 
lamation by means of a destructive process such 
as melting, crushing, or shredding. 

(c) Special Rule for Non-Armor-Piercing 
Components. — A component of the armor-pierc- 
ing ammunition that is not itself armor-piercing 
and is not subjected to metal reclamation as de- 
scribed in subsection (b) may not be used as a 
component in the production of new or remanu- 
factured armor-piercing ammunition other than 
for sale to a law enforcement or other govern- 
mental agency or for a government-to-govern- 
ment sale or commercial export to a foreign 
government under the Arms Export Control Act 
(22 U.S.C. 2751). 

(d) Definition. — In this section, the term 
"armor-piercing ammunition" means a center- 
fire cartridge the military designation of which 
includes the term "armor penetrator" or 
"armor-piercing", including a center-fire car- 
tridge designated as armor-piercing incendiary 
(API) or armor-piercing incendiary-tracer 
(API-T). 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 382(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-85.) 

References in Text 

The Arms Export Control Act, referred to in subsec. 
(c), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended, which is classified principally to chapter 39 
(§2751 et seq.) of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2751 of 
Title 22 and Tables. 



Effective Date 

Pub. L. 106-398, §1 [[div. A], title III, §382(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-85, provided that: "Section 
4688 of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to any disposal of 
ammunition or components referred to in that section 
after the date of the enactment of this Act [Oct. 30, 
2000]." 

§ 4689. Transfer of material and equipment to the 
Architect of the Capitol 

The Secretary of the Army is authorized to 
transfer, without payment, to the Architect of 
the Capitol, such material and equipment, not 
required by the Department of the Army, as the 
Architect may request for use at the Capitol 
power plant, the Capitol, and the Senate and 
House Office Buildings. 

(Added Pub. L. 107-217, §2(1), Aug. 21, 2002, 116 
Stat. 1294; amended Pub. L. 108-375, div. A, title 
X, §1084(d)(29), Oct. 28, 2004, 118 Stat. 2063.) 

Amendments 

2004— Pub. L. 108-375 struck out "Building" after 
"Capitol power plant, the Capitol". 

§4690. Recyclable munitions materials: sale; use 
of proceeds 

(a) Authority for Program. — Notwithstand- 
ing section 2577 of this title, the Secretary of 
the Army may carry out a program to sell 
recyclable munitions materials resulting from 
the demilitarization of conventional military 
munitions without regard to chapter 5 of title 40 
and use any proceeds in accordance with sub- 
section (c). 

(b) Method of Sale. — The Secretary shall use 
competitive procedures to sell recyclable muni- 
tions materials under this section in a manner 
consistent with Federal procurement laws and 
regulations. 

(c) Proceeds. — (1) Proceeds from the sale of 
recyclable munitions materials under this sec- 
tion shall be credited to an account that is spec- 
ified as being for Army ammunition demili- 
tarization from funds made available for the 
procurement of ammunition, to be available 
only for reclamation, recycling, and reuse of 
conventional military munitions (including re- 
search and development and equipment pur- 
chased for such purpose). 

(2) Amounts credited under this subsection 
shall be available for obligation for the fiscal 
year during which the funds are so credited and 
for three subsequent fiscal years. 

(d) Regulations. — The Secretary shall pre- 
scribe regulations to carry out the program es- 
tablished under this section. Such regulations 
shall be consistent and in compliance with the 
Solid Waste Disposal Act (42 U.S.C. 6901 et seq.) 
and the regulations implementing that Act. 

(Added Pub. L. 109-364, div. A, title III, § 353(a), 
Oct. 17, 2006, 120 Stat. 2161.) 

References in Text 

The Solid Waste Disposal Act, referred to in subsec. 
(d), is title II of Pub. L. 89-272, Oct. 20, 1965, 79 Stat. 997, 
as amended generally by Pub. L. 94-580, §2, Oct. 21, 1976, 
90 Stat. 2795, which is classified generally to chapter 82 
(§6901 et seq.) of Title 42, The Public Health and Wel- 
fare. For complete classification of this Act to the 
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Code, see Short Title note set out under section 6901 of 
Title 42 and Tables. 

CHAPTER 445— DISPOSITION OF EFFECTS OF 
DECEASED PERSONS; CAPTURED FLAGS 



Sec. 
[4711. 
4712. 

[4713. 
4714. 



military law at a 
the jurisdiction of 



Repealed.] 

Disposition of effects of deceased persons by- 
summary court-martial. 
Repealed.] 

Collection of captured flags, standards, and 
colors. 

Amendments 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(3), (5), 
Oct. 5, 1999, 113 Stat. 694, 695, substituted "DISPOSI- 
TION" for "INQUESTS; DISPOSITION" in chapter 
heading and struck out item 4711 "Inquests". 

1990— Pub. L. 101-510, div. A, title XV, § 1533(a)(7)(B), 
Nov. 5, 1990, 104 Stat. 1734, struck out item 4713 "Dis- 
position of effects of deceased persons by Soldiers' and 
Airmen's Home". 

1980— Pub. L. 96-513, title V, §512(21)(C), Dec. 12, 1980, 
94 Stat. 2930, inserted "and Airmen's" after "Soldiers' " 
in item 4713. 

[§4711. Repealed. Pub. L. 106-65, div. A, title VII, 
§ 721(b), Oct. 5, 1999, 113 Stat. 694] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 263, re- 
lated to inquests. 

§4712. Disposition of effects of deceased persons 
by summary court-martial 

(a) Upon the death of — 

(1) a person subject to 
place or command under 
the Army; or 

(2) a resident of the Armed Forces Retire- 
ment Home who dies in an Army hospital out- 
side the District of Columbia when sent from 
the Home to that hospital for treatment; 

the commanding- officer of the place or com- 
mand shall permit the legal representative or 
the surviving spouse of the deceased, if present, 
to take possession of the effects of the deceased 
that are then in camp or quarters. 

(b) If there is no legal representative or sur- 
viving spouse present, the commanding officer 
shall direct a summary court-martial to collect 
the effects of the deceased that are then in camp 
or quarters. 

(c) The summary court-martial may collect 
debts due the decedent's estate by local debtors, 
pay undisputed local creditors of the deceased to 
the extent permitted by money of the deceased 
in the court's possession, and shall take receipts 
for those payments, to be filed with the court's 
final report to the Department of the Army. 

(d) As soon as practicable after the collection 
of the effects and money of the deceased, the 
summary court-martial shall send them at the 
expense of the United States to the living person 
highest on the following list who can be found 
by the court: 

(1) The surviving spouse or legal representa- 
tive. 

(2) A child of the deceased. 

(3) A parent of the deceased. 

(4) A brother or sister of the deceased. 

(5) The next-of-kin of the deceased. 

(6) A beneficiary named in the will of the de- 
ceased. 



(e) If the summary court-martial cannot dis- 
pose of the effects under subsection (d) because 
there are no persons in those categories or be- 
cause the court finds that the addresses of the 
persons are not known or readily ascertainable, 
the court may convert the effects of the de- 
ceased, except sabers, insignia, decorations, 
medals, watches, trinkets, manuscripts, and 
other articles valuable chiefly as keepsakes, 
into cash, by public or private sale, but not until 
30 days after the date of death of the deceased. 

(f) As soon as practicable after the effects have 
been converted into cash under subsection (e), 
the summary court-martial shall deposit all 
cash in the court's possession and belonging to 
the estate with the officer designated in regula- 
tions, and shall send a receipt therefor, together 
with any will or other papers of value, an inven- 
tory of the effects, and articles not permitted to 
be sold, to the executive part of the Department 
of the Army. The Secretary of the Army shall 
deliver to the Armed Forces Retirement Home 
all items received by the executive part of the 
Department of the Army under this subsection. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 264; Pub. L. 
89-718, §30, Nov. 2, 1966, 80 Stat. 1119; Pub. L. 
96-513, title V, §512(20), Dec. 12, 1980, 94 Stat. 
2930; Pub. L. 99-145, title XIII, § 1301(b)(4)(A), 
Nov. 8, 1985, 99 Stat. 736; Pub. L. 101-510, div. A, 
title XV, § 1533(a)(6), Nov. 5, 1990, 104 Stat. 1734; 
Pub. L. 104-316, title II, § 202(g), Oct. 19, 1996, 110 
Stat. 3842.) 

Historical and Revision Notes 



Revised 
section 



4712(a) 

4712(b) 
4712(0) 

4712(d) 
4712(e) 
4712(f) 
4712(g) 



Source (U.S. Code) 



5:150j (words before 1st 

semicolon of 1st par.; 

and last par.). 
5:150j (22 words after 1st 

semicolon of 1st par.). 
5:150j (words between 1st 

and 2d semicolons of 

1st par., less 1st 22 

words). 
5:150j (words between 2d 

and 3d semicolons of 

1st par.). 
5:150j (words between 3d 

and 4th semicolons of 

1st par.). 
5:150j (1st par., less words 

before 4th semicolon, 

and less last 40 words). 
5:150j (last 40 words of 1st 

par.). 



Source (Statutes at Large) 



June 4, 1920. ch. 227. 
subch. II, §1 (Art. 112), 
41 Stat. 809; May 5, 
1950, ch. 169. § 6(c), 64 
Stat. 145. 



In subsection (a), the words "the court-martial juris- 
diction of the Army or the Air Force at a place or com- 
mand under the jurisdiction of the Army" are sub- 
stituted for the words "military law", to reflect the 
creation of a separate Air Force. Clause (2) is sub- 
stituted for 5:150j (last par.). 

In subsections (a), (b), and (d), the words "surviving 
spouse" are substituted for the word "widow". 

In subsection (c), the word "may" is substituted for 
the words "shall have authority to". The words "to the 
extent permitted" are substituted for the words "in so 
far as * * * will permit". The words "under this arti- 
cle" and "upon its transactions" are omitted as sur- 
plusage. 

In subsection (d), the words "through the Quarter- 
master Corps" are omitted, since the functions are no 
longer lodged in the Quartermaster Corps. The words 
"if such be found by said court" are omitted as surplus- 
age. The words "United States" are substituted for the 
word "Government". 5:150j (19 words before 3d semi- 
colon of 1st par.) is omitted as covered by subsection 
(g). 
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In subsection (e), the first 37 words are substituted 
for 5:150j (33 words after 3d semicolon of 1st par.). The 
word "may" is substituted for the words "shall have 
the authority". 

In subsection (f), the words "Soldiers' Home" are in- 
serted, since, as provided in section 4713 of this title, 
the Home is now the place where the mentioned arti- 
cles are sent. 

Amendments 

1996— Subsec. (g). Pub. L. 104-316 struck out subsec. 
(g) which read as follows: "The summary court-martial 
shall make a full report of the transactions under this 
section, with respect to the deceased, to the Depart- 
ment of the Army for transmission to the General Ac- 
counting Office for action authorized in the settlement 
of accounts of deceased members of the Army." 

1990— Subsec. (a)(2). Pub. L. 101-510, § 1533(a)(6)(A), 
substituted "a resident of the Armed Forces Retire- 
ment Home" for "an inmate of the United States Sol- 
diers' and Airmen's Home". 

Subsec. (f). Pub. L. 101-510, § 1533(a)(6)(B), struck out 
"for transmission to the United States Soldiers' and 
Airmen's Home" after "Department of the Army" and 
inserted at end "The Secretary of the Army shall de- 
liver to the Armed Forces Retirement Home all items 
received by the executive part of the Department of the 
Army under this subsection." 

1985 — Subsec. (d). Pub. L. 99-145 substituted new pars. 
(1) to (6) for former pars. (1) to (9) which read as fol- 
lows: 

"(1) Surviving spouse or legal representative. 

"(2) Son. 

"(3) Daughter. 

"(4) Father, if he has not abandoned the support of 
his family. 
"(5) Mother. 
"(6) Brother. 
"(7) Sister. 
"(8) Next of kin. 

"(9) Beneficiary named in the will of the deceased." 

1980— Subsecs. (a)(2), (f). Pub. L. 96-513 substituted 
"United States Soldiers' and Airmen's Home" for "Sol- 
diers' Home". 

1966— Subsec. (a). Pub. L. 89-718 substituted "military 
law" for "the court-martial jurisdiction of the Army or 
the Air Force". 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

[§4713. Repealed. Pub. L. 101-510, div. A, title XV, 
§ 1533(a)(7)(A), Nov. 5, 1990, 104 Stat. 1734] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 265; Dec. 
12, 1980, Pub. L. 96-513, title V, §512(21)(A), (B), 94 Stat. 
2930; Nov. 8, 1985, Pub. L. 99-145, title XIII, 
§ 1301(b)(4)(B), 99 Stat. 736; Nov. 29, 1989, Pub. L. 101-189. 
div. A, title XVI, § 1621(a)(1), 103 Stat. 1602, related to 
disposition of effects of deceased persons by Soldiers' 
and Airmen's Home. 

Effective Date of Repeal 

Repeal effective one year after Nov. 5, 1990, see sec- 
tion 1541 of Pub. L. 101-510, formerly set out as an Ef- 
fective Date note under section 401 of Title 24, Hos- 
pitals and Asylums. 

§4714. Collection of captured flags, standards, 
and colors 

The Secretary of the Army shall have sent to 
him all flags, standards, and colors taken by the 
Army from enemies of the United States. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 266.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4714 


5:198. 


R.S. 218. 





The words "from time to time", "collected", and "at 
the seat of government" are omitted as surplusage. 



CHAPTER 446— ARMY NATIONAL MILITARY 
CEMETERIES 

Sec. 

4721. Authority and responsibilities of the Sec- 

retary of the Army. 

4722. Interment and inurnment policy. 

4723. Advisory committee on Arlington National 

Cemetery. 

4724. Executive Director. 

4725. Superintendents. 

4726. Oversight and inspections. 

§ 4721. Authority and responsibilities of the Sec- 
retary of the Army 

(a) General Authority. — The Secretary of the 
Army shall develop, operate, manage, admin- 
ister, oversee, and fund the Army National Mili- 
tary Cemeteries specified in subsection (b) in a 
manner and to standards that fully honor the 
service and sacrifices of the deceased members 
of the armed forces buried or inurned in the 
Cemeteries. 

(b) Army National Military Cemeteries. — 
The Army National Military Cemeteries (in this 
chapter referred to as the "Cemeteries") consist 
of the following: 

(1) Arlington National Cemetery in Arling- 
ton, Virginia. 

(2) The United States Soldiers' and Airmen's 
Home National Cemetery in the District of Co- 
lombia. 

(c) Administrative Jurisdiction. — The Ceme- 
teries shall be under the jurisdiction of Head- 
quarters, Department of the Army. 

(d) Regulations and Other Policies. — The 
Secretary of the Army shall prescribe such regu- 
lations and policies as may be necessary to ad- 
minister the Cemeteries. 

(e) Budgetary and Reporting Require- 
ments. — The Secretary of the Army shall submit 
to the congressional defense committees and the 
Committees on Veterans' Affairs of the Senate 
and House of Representatives an annual budget 
request (and detailed justifications for the 
amount of the request) to fund administration, 
operation and maintenance, and construction 
related to the Cemeteries. The Secretary may 
include, as necessary, proposals for new or 
amended statutory authority related to the 
Cemeteries. 

(Added Pub. L. 112-81, div. A, title V, §591(a)(l), 
Dec. 31, 2011, 125 Stat. 1439.) 

Digitization of Arlington National Cemetery 
Interment and Inurnment Records 

Pub. L. 112-81, div. A, title V, § 591(b), Dec. 31, 2011, 125 
Stat. 1441, provided that: 

"(1) Deadline for conversion and use. — Not later 
than June 1, 2012, all records related to interments and 
inurnments at Arlington National Cemetery shall be 
converted to a digitized format. Thereafter, use of the 
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digitized format shall be the method by which all sub- 
sequent records related to interments and inurnments 
at Arlington National Cemetery are preserved and uti- 
lized. 

"(2) Digitized format defined. — In this subsection, 
the term 'digitized format' refers to the use of an elec- 
tronic database for recordkeeping and includes the full 
accounting of all records of each specific gravesite and 
niche location at Arlington National Cemetery and the 
identification of the individual interred or inurned at 
each specific gravesite and niche location." 

§ 4722. Interment and inurnment policy 

(a) Eligibility Determinations Generally. — 
(1) The Secretary of the Army, with the ap- 
proval of the Secretary of Defense, shall deter- 
mine eligibility for interment or inurnment in 
the Cemeteries. 

(2) The Secretary of the Army, with the ap- 
proval of the Secretary of Defense, shall estab- 
lish policy and procedures for reviewing and de- 
termining requests for exceptions to interment 
and inurnment eligibility policy, which shall in- 
clude a requirement, before granting the request 
for an exception, for notification of the Commit- 
tees on Armed Services and the Committees on 
Veterans Affairs of the Senate and the House of 
Representatives. 

(b) Removal op Remains. — Under such regula- 
tions as the Secretary of the Army may pre- 
scribe under section 4721(d) of this title, the Sec- 
retary of the Army may authorize the removal 
of the remains of a person described in sub- 
section (c) from one of the Cemeteries for re-in- 
terment or re-inurnment if, upon the death of 
the primary person eligible for interment or 
inurnment in the Cemeteries, the deceased pri- 
mary eligible person will not be buried in the 
same or an adjoining grave. 

(c) Covered Persons. — Except as provided in 
subsection (d), the persons whose remains may 
be removed pursuant to subsection (b) are the 
deceased spouse, a minor child, and, in the dis- 
cretion of the Secretary of the Army, an unmar- 
ried adult child of a member eligible for inter- 
ment or inurnment in the Cemeteries. 

(d) Exceptions. — The remains of a person de- 
scribed in subsection (c) may not be removed 
from one of the Cemeteries under subsection (b) 
if the primary person eligible for burial in the 
Cemeteries is a person — 

(1) who is missing in action; 

(2) whose remains have not been recovered 
or identified; 

(3) whose remains were buried at sea, wheth- 
er by the choice of the person or otherwise; 

(4) whose remains were donated to science; 
or 

(5) whose remains were cremated and whose 
ashes were scattered without interment of any 
portion of the ashes. 

(Added Pub. L. 112-81, div. A, title V, § 591(a)(1), 
Dec. 31, 2011, 125 Stat. 1439.) 

§ 4723. Advisory committee on Arlington National 
Cemetery 

(a) Appointment. — The Secretary of the Army 
shall appoint an advisory committee on Arling- 
ton National Cemetery. 

(b) Role. — The Secretary of the Army shall 
advise and consult with the advisory committee 



with respect to the administration of Arlington 
National Cemetery, the erection of memorials at 
the cemetery, and master planning for the ceme- 
tery. 

(c) Reports and Recommendations. — The ad- 
visory committee shall make periodic reports 
and recommendations to the Secretary of the 
Army. 

(d) Submission to Congress. — Not later than 
90 days after receiving a report or recommenda- 
tions from the advisory committee under sub- 
section (c), the Secretary of the Army shall sub- 
mit the report or recommendations to the con- 
gressional defense committees and the Commit- 
tees on Veterans' Affairs of the Senate and 
House of Representatives and include such com- 
ments and recommendations of the Secretary as 
the Secretary considers appropriate. 

(Added Pub. L. 112-81, div. A, title V, §591(a)(l), 
Dec. 31, 2011, 125 Stat. 1440.) 

§ 4724. Executive Director 

(a) Appointment and Qualifications. — (1) 
There shall be an Executive Director of the 
Army National Military Cemeteries who shall 
meet such professional qualifications as may be 
established by the Secretary of the Army. 

(2) The Executive Director reports directly to 
the Secretary. 

(b) Responsibilities. — The Executive Director 
is responsible for the following: 

(1) Exercising authority, direction and con- 
trol over all aspects of the Cemeteries. 

(2) Establishing and maintaining full ac- 
countability for all gravesites and inurnment 
niches in the Cemeteries. 

(3) Oversight of the construction, operation 
and maintenance, and repair of the buildings, 
structures, and utilities of the Cemeteries. 

(4) Acquisition and maintenance of real 
property and interests in real property for the 
Cemeteries. 

(5) Planning and conducting private cere- 
monies at the Cemeteries, including funeral 
and memorial services for interment and 
inurnment, and planning and conducting pub- 
lic ceremonies, as directed by the Secretary of 
the Army. 

(6) Formulating, promulgating, administer- 
ing, and overseeing policies and addressing 
proposals for the placement of memorials and 
monuments in the Cemeteries. 

(7) Formulating and implementing a master 
plan for Arlington National Cemetery that, at 
a minimum, addresses interment and 
inurnment capacity, visitor accommodation, 
operation and maintenance, capital require- 
ments, preservation of the cemetery's special 
features, and other matters the Executive Di- 
rector considers appropriate. 

(8) Overseeing the programming, planning, 
budgeting, and execution of funds authorized 
and appropriated for the Cemeteries. 

(9) Providing recommendations regarding 
any request for an exception to interment and 
inurnment eligibility policy. 

(10) Supervising the superintendents of the 
Cemeteries. 

(Added Pub. L. 112-81, div. A, title V, §591(a)(l), 
Dec. 31, 2011, 125 Stat. 1440.) 
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§ 4725. Superintendents 

(a) Appointment and Qualifications.— An In- 
dividual serving as the superintendent of one of 
the Cemeteries should have, as determined by 
the Secretary of the Army — 

(1) experience in the administration, man- 
agement, and operation of cemeteries under 
the jurisdiction of the National Cemeteries 
System administered by the Department of 
Veterans Affairs; or 

(2) experience in the administration, man- 
agement, and operation of large civilian ceme- 
teries equivalent to the experience described 
in paragraph (1). 

(b) Duties. — The superintendents of the Ceme- 
teries report directly to the Executive Director 
and performs such duties and responsibilities as 
the Executive Director prescribes. 

(Added Pub. L. 112-81, div. A, title V, § 591(a)(1), 
Dec. 31, 2011, 125 Stat. 1441.) 

§ 4726. Oversight and inspections 

(a) Inspections Required.— The Secretary of 
the Army shall provide for the oversight of the 
Cemeteries to ensure the highest quality stand- 
ards are maintained by providing for the peri- 
odic inspection of the administration, operation 
and maintenance, and construction elements ap- 
plicable to the Cemeteries. The inspections shall 
be conducted by personnel of the Department of 
the Army with the assistance, as the Secretary 
considers appropriate, of personnel from other 
Federal agencies and civilian experts. 

(b) Submission of Results.— Not later than 
120 days after the completion of an inspection 
conducted under subsection (a), the Secretary of 
the Army shall submit to the congressional de- 
fense committees a report containing the results 
of the inspection and recommendations and a 
plan for corrective actions to be taken in re- 
sponse to the inspection. 

(Added Pub. L. 112-81, div. A, title V, § 591(a)(1), 
Dec. 31, 2011, 125 Stat. 1441.) 

CHAPTER 447— TRANSPORTATION 

Sec. 

[4V41 to 4V48. Repealed or Renumbered.] 

4749. Property: for United States surveys. 

Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1072(d)(2), Oct. 
28, 2004, 118 Stat. 2058, struck out items 4741 "Control 
and supervision", 4743 "Officers: use of transportation", 
4744 "Persons and supplies: sea transportation", 4745 
"Civilian passengers and commercial cargoes: trans- 
ports in trans-Atlantic service", 4746 "Civilian person- 
nel in Alaska", and 4747 "Passengers and merchandise 
to Guam: sea transport". 

1996— Pub. L. 104-201, div. A, title IX, § 906(d)(2), Sept. 
23, 1996, 110 Stat. 2620, struck out item 4742 "Control of 
transportation systems in time of war". 

1962— Pub. L. 87-651, title I, §119(2), Sept. 7, 1962, 76 
Stat. 513, struck out item 4748 "Motor vehicles: for 
members on permanent change of station". 

[§4741. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1072(c), Oct. 28, 2004, 118 Stat. 2058] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 266, re- 
lated to control and supervision of transportation of 
members, munitions of war, equipment, military prop- 



erty, and stores of the Army throughout the United 
States. 

[§4742. Renumbered §2644] 

[§ 4743. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1072(c), Oct. 28, 2004, 118 Stat. 2058] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 266, re- 
lated to use of transportation by officers of the Army. 

[§§4744 to 4747. Renumbered §§2648 to 2651] 

[§4748. Repealed. Pub. L. 87-651, title I, §119(1), 
Sept. 7, 1962, 76 Stat. 513] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 268, re- 
lated to transportation of motor vehicles for members 
on permanent change of station. See section 2634 of this 
title. 

§ 4749. Property: for United States surveys 

Under regulations governing the transpor- 
tation of Army supplies, any branch, office, or 
officer designated by the Secretary of the Army 
shall receive, transport, and be responsible for 
property turned over by the officers or agents of 
any United States survey, for the National Mu- 
seum or for a department of the United States 
or field office thereof. The amount paid by the 
Army for transportation under this section shall 
be refunded to the Army by the National Mu- 
seum or the department to which the property is 
consigned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 268.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4749 


10:1377. 


July 5, 1884, ch. 217 (9th 
proviso under "Quar- 
termaster's Depart- 
ment"), 23 Stat. Ill; 
June 28. 1950, ch. 383, 
§ 402(b), 64 Stat. 272. 





The words "a department of the United States or a 
field office thereof" are substituted for the words "the 
civil or naval departments of the Government, in Wash- 
ington or elsewhere". The words "National Museum or 
the department to which the property is consigned" are 
substituted for the words "bureau to which such prop- 
erty or stores pertain". The words "United States" are 
substituted for the word "Government". The words 
"wherever stationed" are omitted as surplusage. 

CHAPTER 449— REAL PROPERTY 

Sec. 

4771. Acceptance of donations: land for mobiliza- 

tion, training, supply base, or aviation 
field. 

4772. Heritage Center for the National Museum of 

the United States Army: development and 
operation. 
[4774, 4775. Repealed.] 

4776. Emergency construction: fortifications. 

4777. Permits: military reservations; landing fer- 

ries, erecting bridges, driving livestock. 

4778. Licenses: military reservations; erection and 

use of buildings; Young Men's Christian As- 
sociation. 

4779. Use of public property. 

4780. Acquisition of buildings in District of Colum- 

bia. 

Amendments 

2004— Pub. L. 108-375, div. B, title XXVIII, § 2822(b), 
Oct. 28, 2004, 118 Stat. 2132, added item 4772. 
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1982— Pub. L. 97-295, §1(43)(B), Oct. 12, 1982, 96 Stat. 
1298, struck out Item 4772 "Reservation and use for air 
base or testing field". 

Pub. L. 97-214, § 10(a)(9)(A), July 12, 1982, 96 Stat. 175, 
struck out item 4774 "Construction: limitations". 

1973— Pub. L. 93-166, title V, § 509(c), Nov. 29, 1973, 87 
Stat. 677, substituted "Construction: limitations" for 
"Construction of quarters: limitations on space and 
cost" in item 4774. 

1971— Pub. L. 92-145, title V, § 509(a), Oct. 27, 1971, 85 
Stat. 408, struck out item 4775 "Quarters: officers". 

1958— Pub. L. 85-861, §1(105)(B), Sept. 2, 1958, 72 Stat. 
1490, added item 4780. 

§4771. Acceptance of donations: land for mobili- 
zation, training, supply base, or aviation 
field 

The Secretary of the Army may accept for the 
United States a gift of— 

(1) land that he considers suitable and desir- 
able for a permanent mobilization, training, or 
supply station; and 

(2) land that he considers suitable and desir- 
able for an aviation field, if the gift is from a 
citizen of the United States and its terms au- 
thorize the use of the property by the United 
States for any purpose. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 268.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4771 


10:1342. 


Aug. 29, 1916, oh. 418 (6th 




10:1344. 


and 8th pars, under 






"Office of the Chief 






Signal Officer"), 39 






Stat. 622, 623. 



10:1344 (last 40 words) is omitted as executed. The 
words "tract or tracts", in 10:1342 and 1344, are omitted 
as surplusage. The words "and remount station", in 
10:1342, are omitted, since the property and civilian per- 
sonnel of the Remount Service of the Quartermaster 
Corps were transferred to the Department of Agri- 
culture by the Act of April 21, 1948, ch. 224, 62 Stat. 197 
(7 U.S.C. 436-438). The words "by the United States for 
any purpose" are substituted for the words "for any 
other service of the United States which may hereafter 
appear desirable", in 10:1342. The words "from any per- 
son", in 10:1344, are omitted as surplusage. 

§4772. Heritage Center for the National Museum 
of the United States Army: development and 
operation 

(a) Agreement for Development of Cen- 
ter. — The Secretary of the Army may enter into 
an agreement with the Army Historical Founda- 
tion, a nonprofit organization, for the design, 
construction, and operation of a facility or 
group of facilities at Fort Belvoir, Virginia, for 
the National Museum of the United States 
Army. The facility or group of facilities con- 
structed pursuant to the agreement shall be 
known as the Heritage Center for the National 
Museum of the United States Army (in this sec- 
tion referred to as the "Center"). 

(b) Purpose of Center.— The Center shall be 
used for the identification, curation, storage, 
and public viewing of artifacts and artwork of 
significance to the United States Army, as 
agreed to by the Secretary of the Army. The 
Center may also be used to support such edu- 
cation, training, research, and associated pur- 
poses as the Secretary considers appropriate. 



(c) Design and Construction. — (1) The design 
of the Center shall be subject to the approval of 
the Secretary of the Army. 

(2) For each phase of the development of the 
Center, the Secretary may — 

(A) accept funds from the Army Historical 
Foundation for the design and construction of 
such phase of the Center; or 

(B) permit the Army Historical Foundation 
to contract for the design and construction of 
such phase of the Center. 

(d) Acceptance by Secretary. — Upon the sat- 
isfactory completion, as determined by the Sec- 
retary of the Army, of any phase of the Center, 
and upon the satisfaction of any financial obli- 
gations incident to such phase of the Center by 
the Army Historical Foundation, the Secretary 
shall accept such phase of the Center from the 
Army Historical Foundation, and all right, title, 
and interest in and to such phase of the Center 
shall vest in the United States. Upon becoming 
the property of the United States, the Secretary 
shall assume administrative jurisdiction over 
the Center. 

(e) USE of Certain Gifts. — (1) Under regula- 
tions prescribed by the Secretary of the Army, 
the Commander of the United States Army Cen- 
ter of Military History may, without regard to 
section 2601 of this title, accept, hold, admin- 
ister, invest, and spend any gift, devise, or be- 
quest of personal property of a value of $250,000 
or less made to the United States if such gift, 
devise, or bequest is for the benefit of the Na- 
tional Museum of the United States Army or the 
Center. 

(2) The Secretary may pay or authorize the 
payment of any reasonable and necessary ex- 
pense in connection with the conveyance or 
transfer of a gift, devise, or bequest under this 
subsection. 

(f) Lease of Facility. — (1) Under such terms 
and conditions as the Secretary of the Army 
considers appropriate, the Secretary may lease 
portions of the Center to the Army Historical 
Foundation to be used by the Foundation, con- 
sistent with the purpose of the Center, for — 

(A) generating revenue for activities of the 
Center through rental use by the public, com- 
mercial and nonprofit entities, State and local 
governments, and other Federal agencies; and 

(B) such administrative purposes as may be 
necessary for the support of the Center. 

(2) The annual amount of consideration paid 
to the Secretary by the Army Historical Foun- 
dation for a lease under paragraph (1) may not 
exceed an amount equal to the actual cost, as 
determined by the Secretary, of the annual op- 
erations and maintenance of the Center. 

(3) Notwithstanding any other provision of 
law, the Secretary shall use amounts paid under 
paragraph (2) to cover the costs of operation of 
the Center. 

(g) Additional Terms and Conditions. — The 
Secretary of the Army may require such addi- 
tional terms and conditions in connection with 
the agreement authorized by subsection (a) as 
the Secretary considers appropriate to protect 
the interests of the United States. 

(Added Pub. L. 108-375, div. B, title XXVIII, 
§ 2822(a), Oct. 28, 2004, 118 Stat. 2130.) 
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Prior Provisions 

A prior section 4772, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 268, had provided that, when ordered by the Presi- 
dent, unappropriated public land could be reserved 
from entry for an air base, or a field for tests and 
experiments, for the Army, and that such land and 
other property of the United States could be designed 
and used for either of those purposes, prior to repeal by 
Pub. L. 97-295, §1(43)(A), Oct. 12, 1982, 96 Stat. 1298. 

[§4774. Repealed. Pub. L. 97-214, §7(1), July 12, 
1982, 96 Stat. 173] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 269; 
Aug. 30, 1957, Pub. L. 85-241, title IV, § 404(a), 71 Stat. 
555; Aug. 10, 1959, Pub. L. 86-149, title IV, §410(a), 73 
Stat. 321; July 27, 1962, Pub. L. 87-554, title V, § 504(a), 
(c), 76 Stat. 239; Nov. 7, 1963, Pub. L. 88-174, title V, §503, 
77 Stat. 325; Dec. 5, 1969, Pub. L. 91-142, title V, § 510(b), 
83 Stat. 312; Oct. 27, 1971, Pub. L. 92-145, title V, § 508(a), 
(c), 85 Stat. 408; Nov. 29, 1973, Pub. L. 93-166, title V, 
§ 509(c), 87 Stat. 677, related to limitations on construc- 
tion. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as an Effective Date note under section 
2801 of this title. 

[§4775. Repealed. Pub. L. 92-145, title V, § 509(a), 
Oct. 27, 1971, 85 Stat. 408] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 269, au- 
thorized assignment of quarters belonging to United 
States at a post or station by post quartermaster to of- 
ficers, grade lieutenant general down to second lieuten- 
ant, 10 to 2 rooms, respectively, and prohibited other 
assignment where quarters existed. 

§4776. Emergency construction: fortifications 

If in an emergency the President considers it 
urgent, a temporary fort or fortification may be 
built on private land if the owner consents in 
writing. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 270; Pub. L. 
91-393, §5, Sept. 1, 1970, 84 Stat. 835.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4776 


50:178. 


Apr. 11, 1898. J. Res. 21. 
30 Stat. 737. 





The word "important" is omitted as covered by the 
word "urgent". The words "upon which such work is to 
be placed" are omitted as surplusage. 

Amendments 



1970 — Pub. L. 91-393 struck out "In such a case, sec- 
tion 175 of title 50 does not apply." 

§4777. Permits: military reservations; landing 
ferries, erecting bridges, driving livestock 

Whenever the Secretary of the Army considers 
that it can be done without injury to the res- 
ervation or inconvenience to the military forces 
stationed there, he may permit — 

(1) the landing of ferries at a military res- 
ervation; 

(2) the erection of bridges on a military res- 
ervation; and 

(3) the driving of livestock across a military 
reservation. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 270; Pub. L. 
96-513, title V, §512(23), Dec. 12, 1980, 94 Stat. 
2930.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4777 


10:1348. 


July 5, 1884. ch. 214, §6. 23 
Stat. 104. 





The words "may permit" are substituted for the 
words "shall have authority, in his discretion, to per- 
mit". The words "to permit the extension of State, 
county, and Territorial roads across military reserva- 
tions" are omitted as superseded by section 2668 of this 
title. In clause (3), the word "livestock" is substituted 
for the words "cattle, sheep or other stock animals". 

Amendments 

1980 — Pub. L. 96-513 substituted "reservations" for 
"reservation" in section catchline. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§4778. Licenses: military reservations; erection 
and use of buildings; Young Men's Christian 
Association 

Under such conditions as he may prescribe, 
the Secretary of the Army may issue a rev- 
ocable license to the International Committee 
of Young Men's Christian Associations of North 
America to erect and maintain on military res- 
ervations, inside the United States and the Com- 
monwealths and possessions, buildings needed 
by that organization for the promotion of the 
social, physical, intellectual, and moral welfare 
of the members of the Army on those reserva- 
tions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 270; Pub. L. 
109-163, div. A, title X, § 1057(a)(5), (6), Jan. 6, 
2006, 119 Stat. 3440, 3441; Pub. L. 111-383, div. A, 
title X, §1075(h)(4)(A)(i), Jan. 7, 2011, 124 Stat. 
4377.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4778 


10:1346. 


May 31. 1902. ch. 943, 32 
Stat. 282. 





The words "may issue" are substituted for the words 
"Authority is given to * * * in his discretion, to grant 
permission". The words "Under such conditions as he 
may prescribe" are substituted for the words "under 
such regulations as the Secretary of the Army may im- 
pose". The words "members of the Army" are sub- 
stituted for the word "garrisons". The words "the Ter- 
ritories, Commonwealths, and possessions" are sub- 
stituted for the words "or its island possessions" for 
clarity. 

Codification 

Pub. L. 109-163, div. A, title X, § 1057(a)(5), Jan. 6, 2006, 
119 Stat. 3440, which directed the substitution of "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions" in this section, but which 
could not be executed because "Territories, Common- 
wealths, or possessions" did not appear in text, was 
amended, effective as if included in Pub. L. 109-163 as 
enacted, so as to not apply to this section by Pub. L. 
111-383, div. A, title X, § 1075(h)(4)(A)(i), Jan. 7, 2011, 124 
Stat. 4377. 
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Amendments 

2011— Pub. L. 111-383 amended Pub. L. 109-163, 
§ 1057(a)(6). See 2006 Amendment note below. 

2006— Pub. L. 109-163, § 1057(a)(6), substituted "Com- 
monwealths and possessions" for "Territories, Com- 
monwealths, and possessions". 

Pub. L. 109-163, § 1057(a)(5), which directed amend- 
ment of this section by substituting "Commonwealths 
or possessions" for "Territories, Commonwealths, or 
possessions", could not be executed and was subse- 
quently amended by Pub. L. 111-383 so as to no longer 
direct amendment of this section. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(h), Jan. 7, 2011, 
124 Stat. 4377, provided that amendment by section 
1075(h)(4)(A)(i) is effective as of Jan. 6, 2006, and as if in- 
cluded in Pub. L. 109-163 as enacted. 

§ 4779. Use of public property 

(a) When the economy of the Army so re- 
quires, the Secretary of the Army shall estab- 
lish military headquarters in places where suit- 
able buildings are owned by the United States. 

(b) No money appropriated for the support of 
the Army may be spent for post gardens or 
Army exchanges. However, this does not prevent 
Army exchanges from using public buildings or 
public transportation that, in the opinion of the 
office or officer designated by the Secretary, are 
not needed for other purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 270; Pub. L. 
99-661, div. B, title VII, §2721, Nov. 14, 1986, 100 
Stat. 4042.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4779(a) 
4779(b) 
4779(0) 


10:1332. 
10:1345. 
10:1335. 


June 23, 1879. oh. 35, §8, 
21 Stat. 35. 

Aug. 1, 1914, oh. 223 (2d 
par. under "Quarter- 
master Corps"), 38 
Stat. 629. 

July 16, 1892, oh. 195 (last 
proviso under "Quar- 
termaster's Depart- 
ment"). 27 Stat. 178; 
June 28, 1950, oh. 383. 
§402(o), 64 Stat. 227. 



In subsection (a), the words "United States" are sub- 
stituted for the word "Government". 

In subsection (b), the words "suitable space" are sub- 
stituted for the words "proper and suitable room or 
rooms". The words "there is a" are substituted for the 
words "have been established". 

Amendments 

1986— Subsecs. (b), (c). Pub. L. 99-661 redesignated 
subsec. (c) as (b) and struck out former subsec. (b) 
which directed the Secretary to assign suitable space 
for postal purposes at each military post where there 
was a post office. 

§ 4780. Acquisition of buildings in District of Co- 
lumbia 

(a) In time of war or when war is imminent, 
the Secretary of the Army may acquire by lease 
any building, or part of a building, in the Dis- 
trict of Columbia that may be needed for mili- 
tary purposes. 

(b) At any time, the Secretary may, for the 
purposes of the Department of the Army, req- 
uisition the use and take possession of any 
building or space in any building, and its appur- 



tenances, in the District of Columbia, other 
than — 

(1) a dwelling house occupied as such; 

(2) a building occupied by any other agency 
of the United States; or 

(3) space in such a dwelling house or build- 
ing. 

The Secretary shall determine, and pay out of 
funds appropriated for the payment of rent by 
the Department of the Army, just compensation 
for that use. If the amount of the compensation 
is not satisfactory to the person entitled to it, 
the Secretary shall pay 75 percent of it to that 
person, and the claimant is entitled to recover 
by action against the United States an addi- 
tional amount that, when added to the amount 
paid by the Secretary, is determined by the 
court to be just compensation for that use. 

(Added Pub. L. 85-861, §1(105)(A), Sept. 2, 1958, 72 
Stat. 1489.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4780(a) 
4780(b) 


40:37. 
40:41. 


July 9, 1918, ch. 143 (3d 
proviso under "Bar- 
racks and Quarters"), 
40 Stat. 861. 

July 8, 1918, oh. 139 (2d 
par. under "War De- 
partment"). 40 Stat. 
826. 



In subsection (a), the words "may acquire by lease" 
are substituted for the words "is authorized, in his dis- 
cretion, to rent or lease". The word "needed" is sub- 
stituted for the word "required". 

In subsection (b), the words "At any time" are in- 
serted for clarity. The word "may" is substituted for 
the words "is authorized". The word "agency" is sub- 
stituted for the word "branch". Clause (3) is inserted 
for clarity. The word "determine" is substituted for the 
word "ascertain". The words "out of funds appro- 
priated for the payment of rent by" are substituted for 
the words "within the limits of the appropriations for 
rent made by any act making appropriations for". The 
word "is" is substituted for the word "be". The words 
"so ascertained" and "in the manner provided by sec- 
tions 41(20) and 250 of Title 28" are omitted as surplus- 
age, since those sections were repealed in 1948 and re- 
placed by sections 1346, 1491, 1496, 1501, 1503, 2401, 2402, 
and 2501 of that title. 

CHAPTER 451— MILITARY CLAIMS 

Sec. 

4801. Definition. 

4802. Admiralty claims against the United States. 

4803. Admiralty claims by United States. 

4804. Salvage claims by United States. 
[4805. Repealed.] 

4806. Settlement or compromise: final and conclu- 
sive. 

Amendments 

1972— Pub. L. 92-417, §1(2), Aug. 29, 1972, 86 Stat. 654, 
substituted "Admiralty claims against the United 
States" for "Damage by United States vessels; towage 
and salvage of United States vessels" in item 4802. 

1960— Pub. L. 86-533, §1(8)(B), June 29, 1960, 74 Stat. 
247, struck out item 4805 "Reports to Congress". 

§ 4801. Definition 

In this chapter, the term "settle" means con- 
sider, ascertain, adjust, determine, and dispose 
of a claim, whether by full or partial allowance 
or by disallowance. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 270; Pub. L. 
100-180, div. A, title XII, §1231(19)(B), Deo. 4, 1987, 
101 Stat. 1161.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4801 


[No source]. 


[No source]. 





The revised section is inserted for clarity, and is 
based on usage in the source laws for this revised chap- 
ter. 



Amendments 

1987— Pub. L. 100-180 inserted "the term" after "In 
this chapter,". 

§4802. Admiralty claims against the United 
States 

(a) The Secretary of the Army may settle or 
compromise an admiralty claim against the 
United States for — 

(1) damage caused by a vessel of, or in the 
service of, the Department of the Army or by 
other property under the jurisdiction of the 
Department of the Army; 

(2) compensation for towage and salvage 
service, including contract salvage, rendered 
to a vessel of, or in the service of, the Depart- 
ment of the Army or to other property under 
the jurisdiction of the Department of the 
Army; or 

(3) damage caused by a maritime tort com- 
mitted by any agent or employee of the De- 
partment of the Army or by property under 
the jurisdiction of the Department of the 
Army. 

(b) If a claim under subsection (a) is settled or 
compromised for $500,000 or less, the Secretary 
of the Army may pay it. If it is settled or com- 
promised for more than $500,000, he shall certify 
it to Congress. 

(c) In any case where the amount to be paid is 
not more than $100,000, the Secretary of the 
Army may delegate his authority under sub- 
section (a) to any person in the Department of 
the Army designated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 271; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 92-417, 
§1(1), Aug. 29, 1972, 86 Stat. 654; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4802(a) 

4802(b) 
4802(c) 


10:1861 (less 35 words be- 
fore 1st proviso, and 
less last proviso). 

10:1861 (last proviso). 

10:1866 (as applicable to 
10:1861). 


Oct. 20, 1951, ch. 524, §§1 
(less 35 words before 
1st proviso), 6 (as ap- 
plicable to §1). 65 Stat. 
572, 573. 



In subsection (a), the words "consider, ascertain, ad- 
just, determine" are omitted as covered by the word 
"settle", as defined in section 4801 of this title. 10:1861 
(1st proviso) is omitted as unnecessary, since other ap- 
plicable claims laws are restated in this title. 10:1861 
(2d proviso) is omitted as surplusage. 

Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 



1972— Subsec. (a). Pub. L. 92-417 substituted "Admi- 
ralty claims against the United States" for "Damage 
by United States vessels, towage and salvage of United 
States vessels" in section catchline, in text preceding 
par. (1), struck out requirement that the Secretary of 
the Army discharge his functions under the direction of 
the Secretary of Defense, in par. (1) inserted "or by 
other property under the jurisdiction of the Depart- 
ment of the Army," in par. (2) inserted "or to other 
property under the jurisdiction of the Department of 
the Army; or," and added par. (3). 

1965— Subsec. (c). Pub. L. 89-67 substituted "$10,000" 
for "$1,000". 

§ 4803. Admiralty claims by United States 

(a) Under the direction of the Secretary of De- 
fense, the Secretary of the Army may settle, or 
compromise, and receive payment of a claim by 
the United States for damage to property under 
the jurisdiction of the Department of the Army 
or property for which the Department has as- 
sumed an obligation to respond for damage, if— 

(1) the claim is — 

(A) of a kind that is within the admiralty 
jurisdiction of a district court of the United 
States; or 

(B) for damage caused by a vessel or float- 
ing object; and 

(2) the amount to be received by the United 
States is not more than $500,000. 

(b) In exchange for payment of an amount 
found to be due the United States under sub- 
section (a), the Secretary of the Army may exe- 
cute a release of the claim on behalf of the 
United States. Amounts received under this sec- 
tion shall be covered into the Treasury. 

(c) In any case where the amount to be re- 
ceived by the United States is not more than 
$100,000, the Secretary of the Army may delegate 
his authority under subsections (a) and (b) to 
any person in the Department of the Army des- 
ignated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 271; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4803(a) 

4803(b) 
4803(c) 


10:1862 (1st sentence; 2d 
sentence, less last 32 
words; and provisos of 
last sentence). 

10:1862 (3d sentence; and 
last sentence, less pro- 
visos). 

10:1866 less applicability 
to 10:1861). 


Oct. 20, 1951, ch. 524, §§2 
(less last 32 words of 2d 
sentence). 6 (less appli- 
cability to §1), 65 Stat. 
572, 573. 



In subsection (a), the words "consider, ascertain, ad- 
just, determine" are omitted as covered by the word 
"settle", as defined in section 4801 of this title. The 
words "receive payment" are substituted for 10:1862 (2d 
sentence, less last 32 words). The words "of a kind that 
is within the admiralty jurisdiction" are substituted 
for the words "cognizable in admiralty". Clause (2) is 
substituted for 10:1862 (last proviso of last sentence). 
10:1862 (1st proviso of last sentence) is omitted as un- 
necessary, since other applicable claims laws are re- 
stated in this title. The words "by contract or other- 
wise" are omitted as surplusage. 

In subsection (b), the words "of the United States as 
miscellaneous receipts" and "to deliver" are omitted 
as surplusage. 
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Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 

1965— Subsec. (c). Pub. L. 89-6V substituted "$10,000" 
for "$1,000". 

§ 4804. Salvage claims by United States 

(a) The Secretary of the Army may settle, or 
compromise, and receive payment of a claim by 
the United States for salvage services performed 
by the Department of the Army. Amounts re- 
ceived under this section shall be covered into 
the Treasury. 

(b) In any case where the amount to be re- 
ceived by the United States is not more than 
$10,000, the Secretary of the Army may delegate 
his authority under subsection (a) to any person 
designated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 271; Pub. L. 
92-417, §1(3), Aug. 29, 1972, 86 Stat. 654.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4804 


10:1863. 


Oct. 20, 1951, ch. 524. §3, 
65 Stat. 573. 





The words "under this section" are substituted for 
the words "for salvage services rendered". The words 
"consider, ascertain, adjust, determine" are omitted as 
covered by the word "settle", as defined in section 4801 
of this title. The words "and receive payment of" are 
inserted for clarity and to conform to section 4803 of 
this title. The words "as miscellaneous receipts" are 
omitted as surplusage. 

Amendments 

1972 — Pub. L. 92-417 designated existing provisions as 
subsec. (a), struck out requirement that the Secretary 
of the Army discharge his functions under the direction 
of the Secretary of Defense, and added subsec. (b). 

[§4805. Repealed. Pub. L. 86-533, § 1(8)(A), June 
29, 1960, 74 Stat. 247] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 271, re- 
lated to reports to Congress with respect to claims 
under sections 4802, 4803, and 4804 of this title. 

§4806. Settlement or compromise: final and con- 
clusive 

Notwithstanding any other provision of law, 
upon acceptance of payment the settlement or 
compromise of a claim under section 4802 or 4803 
of this title is final and conclusive. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 272.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4806 


10:1861 (35 words before 

1st proviso). 
10:1862 (last 32 words of 

2d sentence). 


Oct. 20, 1951, ch. 524. §§1 
(35 words before 1st 
proviso), 2 (last 32 
words of 2d sentence), 
65 Stat. 572, 573. 





The words "for all purposes" and "to the contrary", 
in 10:1861 and 1862; "by the claimant and not until 
then", in 10:1861; and "but not until then", in 10:1862; 
are omitted as surplusage. 



CHAPTER 453— ACCOUNTABILITY AND 
RESPONSIBILITY 

Sec. 

4831. Custody of departmental records and prop- 
erty. 



Sec. 

[4832 to 4836. Repealed.] 

4837. Settlement of accounts: remission or can- 

cellation of indebtedness of members. 

4838. Settlement of accounts: affidavit of company 

commander. 

4839. Settlement of accounts: oaths. 

4840. Final settlement of officer's accounts. 

4841. Payment of small amounts to public credi- 

tors. 

4842. Settlement of accounts of line officers. 

Amendments 

2008— Pub. L. 110-181, div. A, title III, § 375(c)(2)(A), 
Jan. 28, 2008, 122 Stat. 84, struck out items 4832 "Prop- 
erty accountability: regulations" and 4836 "Individual 
equipment: unauthorized disposition". 

2006— Pub. L. 109-163, div. A, title VI, § 683(a)(2), Jan. 
6, 2006, 119 Stat. 3322, struck out "enlisted" before 
"members" in item 4837. 

2002— Pub. L. 107-314, div. A, title X, § 1006(c)(2), Dec. 
2, 2002, 116 Stat. 2633, struck out item 4835 "Reports of 
survey". 

1982— Pub. L. 97-258, §2(b)(10)(A), Sept. 13, 1982, 96 
Stat. 1056, added items 4841 and 4842. 

1980— Pub. L. 96-513, title V, §512(24)(C), Dec. 12, 1980, 
94 Stat. 2931, substituted "remission or cancellation of 
indebtedness of enlisted members" for "deductions 
from pay" in item 4837. 

1972— Pub. L. 92-310, title II, § 204(b), June 6, 1972, 86 
Stat. 202, struck out item 4834 "Fidelity bonds: ac- 
countable officers; Quartermaster Corps". 

1962— Pub. L. 87-480, §1(3), June 8, 1962, 76 Stat. 94, 
struck out item 4833 "Accountability for public money: 
disbursing officers; agent officers". 

§4831. Custody of departmental records and 
property 

The Secretary of the Army has custody and 
charge of all books, records, papers, furniture, 
fixtures, and other property under the lawful 
control of the executive part of the Department 
of the Army. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 272.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4831 


5:191. 


R.S. 217. 





The words "under the lawful control of the executive 
part of the Department of the Army" are substituted 
for the words "appertaining to the Department". 



[§4832. Repealed. Pub. L. 110-181, div. A, title III, 
§ 375(c)(1)(A), Jan. 28, 2008, 122 Stat. 83] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 272, au- 
thorized Secretary of the Army to prescribe regulations 
for the accounting for Army property. 

[§4833. Repealed. Pub. L. 87-480, §1(2), June 8, 
1962, 76 Stat. 94] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 272, re- 
lated to accountability of Army officers for public 
money. See section 2773 of this title. 

[§4834. Repealed. Pub. L. 92-310, title II, § 204(a), 
June 6, 1972, 86 Stat. 202] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 272; Nov. 
2, 1966, Pub. L. 89-718, §31, 80 Stat. 1119, required com- 
missioned officers of the Quartermaster Corps to give 
fidelity bonds. 

[§4835. Repealed. Pub. L. 107-314, div. A, title X, 
§ 1006(c)(1), Dec. 2, 2002, 116 Stat. 2633] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 273; Pub. 
L. 103-160, div. A, title III, §362, Nov. 30, 1993, 107 Stat. 
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1628, related to actions taken upon reports of surveys 
and vouchers pertaining to the loss, spoilage, 
unservlceabllity, unsultablllty, or destruction of or 
damage to property of the United States under the con- 
trol of the Department of the Army. 

Effective Date of Repeal 

Repeal applicable with respect to loss, spoilage, 
unserviceability, unsuitability, or destruction of, or 
damage to, property of United States under control of 
Department of Defense occurring on or after effective 
date of regulations prescribed pursuant to section 2787 
of this title, see section 1006(d) of Pub. L. 107-314, set 
out as an Effective Date note under section 2787 of this 
title. 

[§4836. Repealed. Pub. L. 110-181, div. A, title III, 
§ 375(c)(1)(B), Jan. 28, 2008, 122 Stat. 83] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 273, pro- 
hibited unauthorized disposition of individual equip- 
ment by enlisted members of the Army. 

§4837. Settlement of accounts: remission or can- 
cellation of indebtedness of members 

(a) In General. — The Secretary of the Army 
may have remitted or cancelled any part of the 
indebtedness of a person to the United States or 
any instrumentality of the United States in- 
curred while the person was serving on active 
duty as a member of the Army, but only if the 
Secretary considers such action to be in the best 
interest of the United States. 

(b) Retroactive Applicability to Certain 
Debts. — The authority in subsection (a) may be 
exercised with respect to any debt covered by 
that subsection that is incurred on or after Oc- 
tober 7, 2001. 

(c) Regulations.— This section shall be admin- 
istered under regulations prescribed by the Sec- 
retary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 273; Pub. L. 
85-861, §33(a)(27), Sept. 2, 1958, 72 Stat. 1566; Pub. 
L. 87-649, §14c(10), Sept. 7, 1962, 76 Stat. 501; Pub. 
L. 96-513, title V, §512(24)(A), (B), Dec. 12, 1980, 94 
Stat. 2930; Pub. L. 109-163, div. A, title VI, 
§ 683(a)(1), Jan. 6, 2006, 119 Stat. 3322; Pub. L. 
109-364, div. A, title VI, § 673(a)(1), (2), (e)(1), Oct. 
17, 2006, 120 Stat. 2271, 2272; Pub. L. 110-181, div. 
A, title X, § 1063(c)(7)(A), Jan. 28, 2008, 122 Stat. 
323.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4837(a) 


10:875. 


n.s. 1300. 




10:875b. 


R.S. 1301. 


4837(b) 


10:875a (less 3d and last 


May 22, 1928, ch. 676. 45 




provisos). 


Stat. 698; June 26. 1934, 


4837(0) 


10:875a (last proviso). 


ch. 751, 48 Stat. 1222. 


4837(d) 


10:875a (3d proviso). 




4837(e) 


10:871. 


R.S. 1303. 


4837(f) 


10:872. 


R.S. 1304. 


4837(g) 


10:875c. 


R.S. 1299. 



In subsection (a), the words "sold to the member on 
credit under section 4621(a)(1) of this title" are sub- 
stituted for the words "articles designated by the in- 
spectors general of the Army, and sold to him on credit 
by officers of the Quartermaster Corps", in 10:875. The 
words "at cost prices" are omitted to reflect section 
4623 of this title. 

In subsection (b), the last sentence is substituted for 
10:875a (1st and 2d provisos). The words "on current 
payrolls" are omitted as surplusage. 



In subsection (c), the words "Subject to subsection 
(b)" are substituted for the words "in the proportions 
hereinbefore indicated". 

In subsection (d), the words "If he considers it in the 
best interest of the United States" are substituted for 
the words "when in his opinion the interests of the 
Government are best served by such action". The words 
"before, or at the time of" are substituted for the 
words "either on * * * or prior thereto". 

In subsection (e), the words "member" and "his" are 
substituted for the words "officer or soldier". The 
words "or implement" are omitted as surplusage. 

In subsection (f), the words "or if an article of mili- 
tary supply with whose issue a commissioned officer is 
charged is damaged" are substituted for 10:872 (last sen- 
tence). The words "that he was not at fault" are sub- 
stituted for the words "that said deficiency [such dam- 
age] was not occasioned by any fault on his part". 

In subsection (g), the words "bought on credit under 
section 4621(a)(1) of this title" are substituted for the 
words "designated by the officers of the Inspector-Gen- 
eral's Department of the Army and purchased on credit 
from commissaries of subsistence". 

1958 Act 

The change [in subsec. (b)] reflects the opinion of the 
Judge Advocate General of the Air Force (June 10, 1957) 
that the term "rate of pay", as used in the source law 
for section 4837(b) (Act of May 22, 1928, ch. 676 (45 Stat. 
698), as amended), included special pay and incentive 
pay. 

The change [in subsec. (f)] reflects the opinion of the 
Assistant General Counsel (Fiscal Matters), Depart- 
ment of Defense (July 19, 1957), that section 1304, Re- 
vised Statutes (formerly 10 U.S.C. 872), the source law 
for this section, applied to warrant officers as well as 
to commissioned officers. 

Amendments 

2008 — Subsec. (a). Pub. L. 110-181 made technical cor- 
rection to directory language of Pub. L. 109-364, 
§ 673(a)(1). See 2006 Amendment note below. 

2006 — Pub. L. 109-163 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "If he considers it in the best interest of the 
United States, the Secretary may have remitted or 
cancelled any part of an enlisted member's indebted- 
ness to the United States or any of its instrumental- 
ities remaining unpaid before, or at the time of, that 
member's honorable discharge." 

Subsec. (a). Pub. L. 109-364, § 673(e)(1), substituted 
"The Secretary of the Army" for "If the Secretary con- 
siders it to be in the best interest of the United States, 
the Secretary" and inserted ", but only if the Sec- 
retary considers such action to be in the best interest 
of the United States" before period at end. 

Pub. L. 109-364, § 673(a)(1), as amended by Pub. L. 
110-181, substituted "of a person to the United States or 
any instrumentality of the United States incurred 
while the person was serving on active duty as a mem- 
ber of the Army" for "of a member of the Army on ac- 
tive duty, or a member of a reserve component of the 
Army in an active status, to the United States or any 
instrumentality of the United States incurred while 
the member was serving on active duty". 

Subsecs. (b) to (d). Pub. L. 109-364, § 673(a)(2), redesig- 
nated subsecs. (c) and (d) as (b) and (c), respectively, 
and struck out heading and text of former subsec. (b). 
Text read as follows: "The Secretary may exercise the 
authority in subsection (a) with respect to a member — 
"(1) while the member is on active duty or in active 
status, as the case may be; 

"(2) if discharged from the armed forces under hon- 
orable conditions, during the one-year period begin- 
ning on the date of such discharge; or 

"(3) if released from active status in a reserve com- 
ponent, during the one-year period beginning on the 
date of such release." 

1980 — Pub. L. 96-513, substituted "remission or can- 
cellation of indebtedness of enlisted members" for "de- 
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ductions from pay" in section catchline, and in text 
substituted "If he" for "(d) If he". 

1962— Pub. L. 87-649 repealed subsecs. (a) to (c) and (e) 
to (g) which related to deductions from pay. See sub- 
secs. (b) to (g), respectively, of section 1007 of Title 37, 
Pay and Allowances of the Uniformed Services. 

1958— Subsec. (b). Pub. L. 85-861, §33(a)(27)(A), sub- 
stituted "his pay for that month" for "his basic pay for 
that month". 

Subsec. (f). Pub. L. 85-861, §33(a)(27)(B), substituted 
"an officer" for "a commissioned officer" in two 
places. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 
section 1063(c)(7)(A) is effective as of Oct. 17, 2006, and 
as if included in the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, Pub. L. 109-364, as 
enacted. 

Termination Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VI, § 683(a)(3), Jan. 6, 2006, 

119 Stat. 3322, which provided for termination of 
amendments by Pub. L. 109-163, § 683(a), amending this 
section and the analysis to this chapter, on Dec. 31, 
2007, and restoration of provisions as in effect on the 
day before Jan. 6, 2006, was repealed by Pub. L. 109-364, 
div. A, title VI, § 673(a)(3), Oct. 17, 2006, 120 Stat. 2271. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Regulations 

Pub. L. 109-364, div. A, title VI, § 673(d), Oct. 17, 2006, 

120 Stat. 2272, provided that: "The Secretary of Defense 
shall prescribe the regulations required for purposes of 
sections 4837, 6161, and 9837 of title 10, United States 
Code, as amended by this section, not later than March 
1, 2007." 

§4838. Settlement of accounts: affidavit of com- 
pany commander 

In the settlement of the accounts of the com- 
manding officer of a company for clothing and 
other military supplies, his affidavit may be re- 
ceived to show — 

(1) that vouchers or company books were 
lost; 

(2) anything tending to prove that any ap- 
parent deficiency of those articles was caused 
by unavoidable accident, or by loss in actual 
service without his fault; or 

(3) that all or part of the clothing and sup- 
plies was properly used. 

The affidavit may be used as evidence of the 
facts set forth, with or without other evidence, 
as determined by the Secretary of the Army to 
be just and proper under the circumstances. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 274.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4838 


10:1302. 


R.S. 225 (less 1st sen- 






tence): added Feb. 27. 






1877, ch. 69 (3d par.), 19 






Stat. 241. 



The word "anything" is substituted for the words 
"any matter or circumstance". The words "properly 
used" are substituted for the words "legally used and 
appropriated". The words "of the case" are omitted as 
surplusage. 



§ 4839. Settlement of accounts: oaths 

The Secretary of the Army may detail any 
employee of the Department of the Army to ad- 
minister oaths required by law in the settlement 
of an officer's accounts for clothing and other 
military supplies. An oath administered under 
this section shall be without expense to the per- 
son to whom it is administered. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 274.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4839 


10:1303. 


R.S. 225 (1st sentence). 





The words "and other military supplies" are sub- 
stituted for the words "camp and garrison equipage, 
quartermaster's stores, and ordnance" to conform to 
section 4838 of this title. The words "person to whom 
administered" are substituted for the words "parties 
taking them". The words "for the purpose of" are omit- 
ted as surplusage. 

§ 4840. Final settlement of officer's accounts 

Before final payment upon discharge may be 
made to an officer of the Army who has been ac- 
countable or responsible for public property, he 
must obtain a certificate of nonindebtedness to 
the United States from each officer to whom he 
was accountable or responsible for property. He 
must also make an affidavit, certified by his 
commanding officer to be correct, that he is not 
accountable or responsible for property to any 
other officer. An officer who has not been re- 
sponsible for public property must make an affi- 
davit of that fact, certified by his commanding 
officer. Compliance with this section warrants 
the final payment of the officer concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 274.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4840 


10:878. 


Jan. 12, 1899, ch. 46, §2, 30 
Stat. 784. 





The words "Before final payment upon discharge may 
be made" are substituted for the words "shall warrant 
their final payment". The words "at any time" are 
omitted as surplusage. The word "must" is substituted 
for the words "shall be required * * * to". The words 
"He must also make" are substituted for the words 
"accompanied by". The words "from each officer to 
whom he was accountable or responsible for property" 
are substituted for the words "from only such of the 
bureaus of the Department of the Army to which the 
property for which they were accountable or respon- 
sible pertains", since there is no longer a bureau struc- 
ture within the Department of the Army. The words 
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"that he is not accountable or responsible for property 
to any other officer" are substituted for the words "ac- 
companied by the affidavits of officers, of nonaccount- 
ability or nonresponsibility to other bureaus of the De- 
partment of the Army", for the same reason. The ref- 
erence to certificates from the General Accounting' Of- 
fice is omitted as obsolete. The last sentence is sub- 
stituted for 10:878 (last 18 words). The last proviso of 
section 2 of the act of January 12, 1899, ch. 46, 30 Stat. 
784, is not contained in 10:878. It is also omitted from 
the revised section, since it related to authority of 
mustering officers to administer oaths and the general 
authority to administer oaths is now contained in sec- 
tion 936 of this title (article 136 of the Uniform Code of 
Military Justice). 



§4841. Payment of small amounts to public credi- 
tors 

When authorized by the Secretary of the 
Army, a disbursing official of Army subsistence 
funds may keep a limited amount of those funds 
in the personal possession and at the risk of the 
disbursing official to pay small amounts to pub- 
lic creditors. 

(Added Pub. L. 97-258, §2(b)(10)(B), Sept. 13, 1982, 
96 Stat. 1056.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4841 


31:493. 


Mar. 2, 1907, oh. 251 (pro- 






viso on p. 1166). 34 Stat. 






1166. 



The title of Secretary of War was changed to Sec- 
retary of the Army by section 205(a) of the Act of July 
26, 1947 (ch. 343, 61 Stat. 501), and by sections 1 and 53 
of the Act of August 10, 1956 (ch. 1041, 70A Stat. 157, 676). 
The word "When" is substituted for "as shall from time 
to time be" to eliminate unnecessary words. The words 
"disbursing official" are substituted for "Officers in- 
trusted with the disbursement" for consistency. 

§ 4842. Settlement of accounts of line officers 

The Comptroller General shall settle the ac- 
count of a line officer of the Army for pay due 
the officer even if the officer cannot account for 
property entrusted to the officer or cannot 
make a monthly report or return, when the 
Comptroller General is satisfied that the inabil- 
ity to account for property or make a report or 
return was the result of the officer having been 
a prisoner, or of an accident or casualty of war. 

(Added Pub. L. 97-258, §2(b)(10)(B), Sept. 13, 1982, 
96 Stat. 1057.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


4842 


31:44 (1st sentence). 


June 10, 1921. ch. 18, §304 






(1st par. 1st sentence), 






42 Stat. 24. 




31:95. 


R.S. §278. 



The words "Comptroller General" are substituted for 
"General Accounting Office" for consistency. The 
words "audit and" are omitted as surplus. The words 
"for their services as such" and "by the affidavit of the 
officer or otherwise" are omitted as surplus. The words 
"to account for property or make a report or return" 
are added for clarity. The words "in the hands of the 
enemy" are omitted as surplus. 



Subtitle C — Navy and Marine Corps 
PART I— ORGANIZATION 



Chap. Sec. 

501. Definitions 5001 

503. Department of the Navy 5011 

505. Office of the Chief of Naval Oper- 

ations 5031 

506. Headquarters, Marine Corps 5041 

507. Composition of the Department of 

the Navy 5061 

[509. Repealed.] 
[511. Repealed.] 

513. Bureaus; Office of the Judge Advo- 
cate General 5131 

[515. Repealed.] 
[516. Repealed.] 
[517. Repealed.] 
[519. Repealed.] 

PART II— PERSONNEL 

[531. Repealed.] 

533. Distribution in Grade 5441 

535. Grade and Rank of Officers 5501 

537. Enlistments 5531 

539. Original Appointments 5571 

[541. Repealed.] 

[543. Repealed.] 

544. Temporary Appointments 5721 

[545. Repealed.] 

[547. Repealed.] 

[549. Repealed.] 

551. Officers in Command 5941 

553. Special Assignments and Details .... 5981 

555. Administration 6011 

557. Rations 6081 

559. Miscellaneous Prohibitions and 

Penalties 6111 

561. Miscellaneous Rights and Benefits 6141 

563. Hospitalization and Medical Care .. 6201 

565. Bands 6221 

567. Decorations and Awards 6241 

569. Discharge of Enlisted Members 6291 

571. Voluntary Retirement 6321 

573. Involuntary Retirement, Separa- 
tion, and Furlough 6371 

575. Recall to Active Duty 6481 

577. Death Benefits; Care of the Dead ... 6521 

PART III— EDUCATION AND TRAINING 

601. Officer Procurement Programs 6901 

602. Training Generally 6931 

603. United States Naval Academy 6951 

605. United States Naval Postgraduate 

School 7041 

607. Retirement of Civilian Members of 
the Teaching Staffs of the United 
States Naval Academy and 
United States Naval Post- 
graduate School 7081 

609. Professional Military Education 

Schools 7101 

PART rV — GENERAL ADMINISTRATION 

631. Secretary of the Navy: Miscellane- 
ous Powers and Duties 7201 

633. Naval Vessels 7291 

[635. Repealed.] 

637. Salvage Facilities 7361 
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639. United States Naval Observatory ... 7395 

641. Naval Petroleum Reserves 7420 

643. Civilian Employees 7471 

645. Procurement of Supplies and Serv- 
ices 7521 

647. Disposal of Obsolete or Surplus 

Material 7541 

649. Quarters, Utilities, and Services 7571 

651. Ships' Stores and Commissary 

Stores 7601 

653. Claims 7621 

655. Prize 7651 

657. Stay of Judicial Proceedings 7721 

659. Naval Militia 7851 

661. Accountability and Responsibility 7861 

663. Names and Insignia 7881 

665. National Oceanographic Partner- 
ship Program 7901 

667. Issue of Serviceable Material Other 

Than to Armed Forces 7911 

669. Maritime Safety of Forces 7921 



Amendments 

2011— Pub. L. 112-81, div. A, title III, §363(b), Dec. 31, 
2011, 125 Stat. 1379, added item for chapter 669. 

2008— Pub. L. 110-417, [div. A], title X, § 1061(a)(6), Oct. 
14, 2008, 122 Stat. 4612, added item for chapter 667 and 
struck out former item for chapter 667 "Issue of serv- 
iceable material other than to Armed Forces". 

Pub. L. 110-181, div. A, title III, § 377(b), Jan. 28, 2008, 
122 Stat. 85, added item for chapter 667. 

2000— Pub. L. 106-398, §1 [[div. A], title X, 
§ 1085(b)(3)(B)], Oct. 30, 2000, 114 Stat. 1654, 1654A-289, 
struck out "Related" after "Quarters, Utilities, and" 
in item for chapter 649. 

1998— Pub. L. 105-261, div. A, title V, § 521(b)(2), Oct. 
17, 1998, 112 Stat. 2011, added item for chapter 602. 

1996— Pub. L. 104-201, div. A, title II, § 282(a)(2), Sept. 
23, 1996, 110 Stat. 2473, added item for chapter 665. 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(a)(1), 
Oct. 5, 1994, 108 Stat. 3015, struck out items for chapters 
519 "Naval Reserve and Marine Corps Reserve", 531 
"Strength of Naval Reserve and Marine Corps Re- 
serve", 541 "Running- Mates for Reserve Officers", and 
549 "Reserve Promotions". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(b)(3), Nov. 
30, 1993, 107 Stat. 1714, struck out item for chapter 635 

1991— Pub. L. 102-190, div. A, title X, §1061(a)(27)(B), 
Dec. 5, 1991, 105 Stat. 1474, substituted "Education" for 
"Educational" in item for chapter 609. 

1990— Pub. L. 101-510, div. A, title IX, § 912(b), Nov. 5, 
1990, 104 Stat. 1627, added item for chapter 609. 

1986— Pub. L. 99-433, title V, § 514(d)(1), Oct. 1, 1986, 100 
Stat. 1055, substituted "Office of the Chief of Naval Op- 
erations" for "Secretary, Under Secretary, and Assist- 
ant Secretaries of the Navy" in item for chapter 505, 
added item for chapter 506, substituted "Composition of 
the Department of the Navy" for "Office of the Comp- 
troller of the Navy" in item for chapter 507, struck out 
item for chapter 509 "Office of the Chief of Naval Oper- 
ations", struck out "; Office of Naval Research" after 
"General" in item for chapter 513, and struck out item 
for chapter 515 "Commandant of the Marine Corps; 
Headquarters, Marine Corps". 

1984— Pub. L. 98-525, title XIV, §1405(48), title XV, 
§ 1532(a)(2), Oct. 19, 1984, 98 Stat. 2625, 2631, substituted 
"Responsibility" for "responsibility" in item for chap- 
ter 661 and added item for chapter 663. 

1982— Pub. L. 97-295, §1(50)(G), Oct. 12, 1982, 96 Stat. 
1300, substituted "United States Naval Observatory" 
for "United States Naval Oceanographic Office and 
Naval Observatory" in item for chapter 639. 

Pub. L. 97-295, §1(51)(A), Oct. 12, 1982, 96 Stat. 1300, 
which directed substitution of "Responsibility" for "re- 
sponsibility" in item for chapter 659, was executed to 
item for chapter 661 as the probable intent of Congress. 



Pub. L. 97-258, §2(b)(12)(A), Sept. 13, 1982, 96 Stat. 1057, 
added item for chapter 661. 

1980— Pub. L. 96-513, title V, §§503(1), 513(1), Dec. 12, 
1980, 94 Stat. 2911, 2931, struck out item for chapter 517 
"Fleet Commands and other High Positions", inserted 
"of Naval Reserve and Marine Corps Reserve" after 
"Strength" in item for chapter 531, inserted "for Re- 
serve Officers" after "Running Mates" in item for 
chapter 541, struck out item for chapter 543 "Selection 
Boards", added item for chapter 544, and struck out 
items for chapter 545 "Promotions" and for chapter 547 
"Examinations for Promotion", and in item for chapter 
641 substituted "7420" for "7421" 

1977— Pub. L. 95-82, title VI, § 611(b), Aug. 1, 1977, 91 
Stat. 378, struck out item for chapter 516 "Naval Dis- 
trie ts 1 1 

1967— Pub. L. 90-110, title X, §1001(2), Oct. 21, 1967, 81 
Stat. 310, added item for chapter 516. 

1966— Pub. L. 89-718, § 34(b), Nov. 2, 1966, 80 Stat. 1119, 
struck out item for chapter 511 "Office of the Chief of 
Naval Material". 

1962— Pub. L. 87-533, §2, July 10, 1962, 76 Stat. 155, sub- 
stituted "United States Naval Oceanographic" for "Hy- 
drographic" in item for chapter 639. 

1958— Pub. L. 85-861, §1(134), Sept. 2, 1958, 72 Stat. 1507, 
added item for chapter 549. 

PART I— ORGANIZATION 



Chap. Sec. 

501. Definitions 5001 

503. Department of the Navy 5011 

505. Office of the Chief of Naval Operations 5031 

506. Headquarters, Marine Corps 5041 

507. Composition of the Department of the 

Navy 5061 

[509. Repealed.] 

[511. Repealed.] 

513. Bureaus; Office of the Judge Advocate 

General 5131 

[515. Repealed.] 

[516. Repealed.] 

[517. Repealed.] 

[519. Repealed.] 



Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(a)(2), 
Oct. 5, 1994, 108 Stat. 3015, struck out item for chapter 
519 "Naval Reserve and Marine Corps Reserve". 

1986— Pub. L. 99-433, title V, § 514(d)(1), Oct. 1, 1986, 100 
Stat. 1055, substituted "Office of the Chief of Naval Op- 
erations" for "Secretary, Under Secretary, and Assist- 
ant Secretaries of the Navy" in item for chapter 505, 
added item for chapter 506, substituted "Composition of 
the Department of the Navy" for "Office of the Comp- 
troller of the Navy" in item for chapter 507, struck out 
item for chapter 509 "Office of the Chief of Naval Oper- 
ations", struck out "; Office of Naval Research" after 
"General" in item for chapter 513, and struck out item 
for chapter 515 "Commandant of the Marine Corps; 
Headquarters, Marine Corps". 

1980— Pub. L. 96-513, title V, §503(2), Dec. 12, 1980, 94 
Stat. 2911, struck out item for chapter 517 "Fleet Com- 
mands and other High Positions". 

1977— Pub. L. 95-82, title VI, § 611(b), Aug. 1, 1977, 91 
Stat. 378, struck out item for chapter 516 "Naval Dis- 
t riots 1 1 

1967— Pub. L. 90-110, title X, §1001(2), Oct. 21, 1967, 81 
Stat. 310, added item for chapter 516. 

1966— Pub. L. 89-718, § 34(b), Nov. 2, 1966, 80 Stat. 1119, 
struck out item for chapter 511 "Office of the Chief of 
Naval Material". 

CHAPTER 501— DEFINITIONS 

Sec. 

5001. Definitions. 
§ 5001. Definitions 

(a) In this subtitle: 
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(1) The term "Navy" means the United 
States Navy. It includes the Regular Navy, the 
Fleet Reserve, and the Navy Reserve. 

(2) The term "Marine Corps" means the 
United States Marine Corps. It includes the 
Regular Marine Corps, the Fleet Marine Corps 
Reserve, and the Marine Corps Reserve. 

(3) The term "member of the naval service" 
means a person appointed or enlisted in, or in- 
ducted or conscripted into, the Navy or the 
Marine Corps. 

(4) The term "enlisted member" means a 
member of the naval service serving in an en- 
listed grade or rating. It excludes, unless 
otherwise specified, a member who holds a per- 
manent enlisted grade and a temporary ap- 
pointment in a commissioned or warrant offi- 
cer grade. 

(5) The term "officer" means a member of 
the naval service serving in a commissioned or 
warrant officer grade. It includes, unless 
otherwise specified, a member who holds a per- 
manent enlisted grade and a temporary ap- 
pointment in a commissioned or warrant offi- 
cer grade. 

(6) The term "commissioned officer" means 
a member of the naval service serving in a 
grade above warrant officer, W-l. It includes, 
unless otherwise specified, a member who 
holds a permanent enlisted grade or the per- 
manent grade of warrant officer, W-l, and a 
temporary appointment in a grade above war- 
rant officer, W-l. 

(7) The term "warrant officer" means a 
member of the naval service serving in a war- 
rant officer grade. It includes, unless other- 
wise specified, a member who holds a perma- 
nent enlisted grade and a temporary appoint- 
ment in a warrant officer grade. 

(8) The term "officer restricted in the per- 
formance of duty" means an officer of the 
Navy designated for engineering duty, aero- 
nautical engineering duty, special duty, or 
limited duty, or an officer of the Marine Corps 
designated for limited duty. 

(b) For the purposes of this subtitle, a member 
of the naval service who holds a temporary ap- 
pointment in a grade higher than his permanent 
grade is considered, unless otherwise specified, 
to be serving in the higher grade. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 276; Pub. L. 
87-123, §5(1), Aug. 3, 1961, 75 Stat. 264; Pub. L. 
96-513, title III, §371, title V, §513(2), Dec. 12, 
1980, 94 Stat. 2903, 2931; Pub. L. 100-26, §7(k)(2), 
Apr. 21, 1987, 101 Stat. 284; Pub. L. 109-163, div. A, 
title V, § 515(b)(1)(E), Jan. 6, 2006, 119 Stat. 3233.) 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1987— Subsec. (a). Pub. L. 100-26 inserted "The term" 
after each par. designation and struck out uppercase 
letter of first word after first quotation marks in pars. 
(3) to (8) and substituted lowercase letter. 

1980— Subsec. (a)(3). Pub. L. 96-513, §513(2), struck out 
", male or female," after "person". 

Subsec. (a)(9), (10). Pub. L. 96-513, §371, struck out 
pars. (9) and (10) which defined the active lists of the 
Navy and the Marine Corps, respectively. See section 
101 of this title. 

1961— Subsec. (a)(8). Pub. L. 87-123 struck out provi- 
sions which related to Marine Corps officers designated 
for supply duty. 



Effective Date of 1980 Amendment 

Amendment by section 371 of Pub. L. 96-513 effective 
Sept. 15, 1981, but the authority to prescribe regula- 
tions under the amendment by Pub. L. 96-513 effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as a note under section 101 of this title. 

Amendment by section 513(2) of Pub. L. 96-513 effec- 
tive Dec. 12, 1980, see section 701(b)(3) of Pub. L. 96-513. 

CHAPTER 503— DEPARTMENT OF THE NAVY 

Sec. 

5011. Organization. 

5012. Department of the Navy: seal. 

5013. Secretary of the Navy. 

5013a. Secretary of the Navy: powers with respect to 
Coast Guard. 

5014. Office of the Secretary of the Navy. 

5015. Under Secretary of the Navy. 

5016. Assistant Secretaries of the Navy. 

5017. Secretary of the Navy: successors to duties. 

5018. Administrative Assistant. 

5019. General Counsel. 

5020. Naval Inspector General: detail; duties. 
[5021. Repealed.] 

5022. Office of Naval Research: duties. 

5023. Office of Naval Research: appropriations; 

time limit. 

5024. Naval Research Advisory Committee. 

5025. Financial management. 

5026. Consultation with Commandant of the Ma- 

rine Corps on major decisions directly con- 
cerning Marine Corps aviation. 

5027. Chief of Legislative Affairs. 

5028. Director of Small Business Programs. 

Amendments 

2006— Pub. L. 109-163, div. A, title IX, § 904(d)(2), Jan. 
6, 2006, 119 Stat. 3401, added item 5028. 

2002— Pub. L. 107-314, div. A, title V, § 504(d)(1)(B), 
Dec. 2, 2002, 116 Stat. 2532, added item 5027. 

1998— Pub. L. 105-261, div. A, title IX, § 935(b), Oct. 17, 
1998, 112 Stat. 2110, added item 5026. 

1990— Pub. L. 101-510, div. A, title IX, § 910(b)(2), Nov. 
5, 1990, 104 Stat. 1625, struck out item 5021 "Office of 
Naval Research: Chief; appointment, term, emolu- 
ments; Assistant Chief; succession to duties". 

1988— Pub. L. 100-456, div. A, title VII, § 702(b)(3), Sept. 
29, 1988, 102 Stat. 1995, added item 5025. 

1986— Pub. L. 99-433, title V, § 511(f), Oct. 1, 1986, 100 
Stat. 1048, amended analysis generally, substituting 
items 5011 to 5024 for former items 5011 to 5014. 

1964— Pub. L. 88-426, title III, §305(40)(B), Aug. 14, 1964, 
78 Stat. 427, struck out item 5014 "Compensation of 
General Counsel". 

1958— Pub. L. 85-861, §1(106)(B), Sept. 2, 1958, 72 Stat. 
1490, added item 5014. 

§5011. Organization 

The Department of the Navy is separately or- 
ganized under the Secretary of the Navy. It op- 
erates under the authority, direction, and con- 
trol of the Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 277; Pub. L. 
87-651, title II, §212, Sept. 7, 1962, 76 Stat. 524; 
Pub. L. 99-433, title V, § 511(b)(2), (c)(1), Oct. 1, 
1986, 100 Stat. 1043.) 

Historical and Revision Notes 
1956 Act 

The Act of July 26, 1947, ch. 343, as amended (5 U.S.C. 
411a(a)) which is the National Security Act of 1947, de- 
fined "Department of the Navy". The Acts of Mar. 5, 
1948, ch. 98 (5 U.S.C. 423a(a)), and Aug. 2, 1946, ch. 756 (5 
U.S.C. 421g) defined "Naval Establishment". The terms 
"Department of the Navy" and "Naval Establishment" 
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are considered to be synonymous. All three definitions 
were considered, but the phraseology adopted is that of 
the National Security Act of 194V. The phrase "as a 
service in the Navy" is substituted for "as a part of the 
Navy" to conform to the provisions of title 14. 



1962 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5011 


5:171a(c)(7) (1st sentence, 
less applicability to 
Departments of Army 
and Air Force). 


July 26, 1947, ch. 343, 
§ 202(c)(7) (1st sentence, 
less applicability to 
Departments of Army 
and Air Force); added 
Aug. 6. 1958, Pub. L. 
85-599, §3(a) (1st sen- 
tence of 8th par., less 
applicability to De- 
partments of Army and 
Air Force), 72 Stat. 516. 





The words "to include naval aviation and the United 
States Marine Corps" are omitted as covered by the 
first sentence of section 5011. The word "operates" is 
substituted for the words "shall function". 



Amendments 

1986— Pub. L. 99-433, § 511(c)(1), substituted "Organiza- 
tion" for "Composition" in section catchline. 

Pub. L. 99-433, § 511(b)(2), struck out the last two sen- 
tences which read as follows: "It is composed of the ex- 
ecutive part of the Department of the Navy; the Head- 
quarters, United States Marine Corps; the entire oper- 
ating forces, including naval aviation, of the United 
States Navy and of the United States Marine Corps, 
and the reserve components of those operating forces; 
and all field activities, headquarters, forces, bases, in- 
stallations, activities, and functions under the control 
or supervision of the Secretary of the Navy. It includes 
the United States Coast Guard when it is operating as 
a service in the Navy." See section 5061 of this title. 

1962 — Pub. L. 87-651 inserted sentences providing that 
the Department of the Navy is separately organized 
under the Secretary of the Navy, and that it operates 
under the authority, direction, and control of the Sec- 
retary of Defense. 

§ 5012. Department of the Navy: seal 

The Secretary of the Navy shall have a seal 
for the Department of the Navy. The design of 
the seal must be approved by the President. Ju- 
dicial notice shall be taken of the seal. 

(Added Pub. L. 99-433, title V, § 511(c)(2), Oct. 1, 
1986, 100 Stat. 1043.) 

Prior Provisions 

A prior section 5012 was renumbered section 5062 of 
this title. 

§ 5013. Secretary of the Navy 

(a) (1) There is a Secretary of the Navy, ap- 
pointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Secretary is the head of the Department of 
the Navy. 

(2) A person may not be appointed as Sec- 
retary of the Navy within five years after relief 
from active duty as a commissioned officer of a 
regular component of an armed force. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense and subject 
to the provisions of chapter 6 of this title, the 
Secretary of the Navy is responsible for, and has 
the authority necessary to conduct, all affairs of 
the Department of the Navy, including the fol- 
lowing functions: 

(1) Recruiting. 



(2) Organizing. 

(3) Supplying. 

(4) Equipping (including research and devel- 
opment). 

(5) Training. 

(6) Servicing. 

(7) Mobilizing. 

(8) Demobilizing. 

(9) Administering (including the morale and 
welfare of personnel). 

(10) Maintaining. 

(11) The construction, outfitting, and repair 
of military equipment. 

(12) The construction, maintenance, and re- 
pair of buildings, structures, and utilities and 
the acquisition of real property and interests 
in real property necessary to carry out the re- 
sponsibilities specified in this section. 

(c) Subject to the authority, direction, and 
control of the Secretary of Defense, the Sec- 
retary of the Navy is also responsible to the Sec- 
retary of Defense for — 

(1) the functioning and efficiency of the De- 
partment of the Navy; 

(2) the formulation of policies and programs 
by the Department of the Navy that are fully 
consistent with national security objectives 
and policies established by the President or 
the Secretary of Defense; 

(3) the effective and timely implementation 
of policy, program, and budget decisions and 
instructions of the President or the Secretary 
of Defense relating to the functions of the De- 
partment of the Navy; 

(4) carrying out the functions of the Depart- 
ment of the Navy so as to fulfill the current 
and future operational requirements of the 
unified and specified combatant commands; 

(5) effective cooperation and coordination 
between the Department of the Navy and the 
other military departments and agencies of 
the Department of Defense to provide for more 
effective, efficient, and economical adminis- 
tration and to eliminate duplication; 

(6) the presentation and justification of the 
positions of the Department of the Navy on 
the plans, programs, and policies of the De- 
partment of Defense; and 

(7) the effective supervision and control of 
the intelligence activities of the Department 
of the Navy. 

(d) The Secretary of the Navy is also respon- 
sible for such other activities as may be pre- 
scribed by law or by the President or Secretary 
of Defense. 

(e) After first informing the Secretary of De- 
fense, the Secretary of the Navy may make such 
recommendations to Congress relating to the 
Department of Defense as he considers appro- 
priate. 

(f) The Secretary of the Navy may assign such 
of his functions, powers, and duties as he consid- 
ers appropriate to the Under Secretary of the 
Navy and to the Assistant Secretaries of the 
Navy. Officers of the Navy and the Marine Corps 
shall, as directed by the Secretary, report on 
any matter to the Secretary, the Under Sec- 
retary, or any Assistant Secretary. 

(g) The Secretary of the Navy may — 

(1) assign, detail, and prescribe the duties of 
members of the Navy and Marine Corps and ci- 
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vilian personnel of the Department of the 
Navy; 

(2) change the title of any officer or activity 
of the Department of the Navy not prescribed 
by law; and 

(3) prescribe regulations to carry out his 
functions, powers, and duties under this title. 

(Added Pub. L. 99-433, title V, § 511(c)(2), Oct. 1, 
1986, 100 Stat. 1043; amended Pub. L. 99-661, div. 
A, title V, §534, Nov. 14, 1986, 100 Stat. 3873; Pub. 
L. 108-136, div. A, title IX, §901, Nov. 24, 2003, 117 
Stat. 1558.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5031 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 5013 was renumbered section 5063 of 
this title. 

Amendments 

2003— Subsec. (c)(4). Pub. L. 108-136 struck out "(to 
the maximum extent practicable)" after "fulfill". 

1986— Subsec. (a)(2). Pub. L. 99-661 substituted "five 
years" for "10 years". 

Reversionary Interests in Real Property Used by 
Closed or Realigned Naval Stations 

Pub. L. 109-148, div. B, title I, §702, Dec. 30, 2005, 119 
Stat. 2773, provided that: "For any real property ex- 
pressly granted to the United States since January 1, 
1980 for use as or in connection with a Navy homeport 
subject to a reversionary interest retained by the 
grantor and serving as the site of or being used by a 
naval station subsequently closed or realigned pursu- 
ant to the Defense Base Closure and Realignment Act 
of 1990 [part A of title XXIX of div. B of Pub. L. 101-510, 
set out as a note under section 2687 of this title] as 
amended, the right of the United States to any consid- 
eration or repayment for the fair market value of the 
real property as improved shall be released, relin- 
quished, waived, or otherwise permanently extin- 
guished. The Secretary shall execute such written 
agreements as may be needed to facilitate the rever- 
sion and transfer all right, title, and interest of the 
United States in any real property described in this 
section, including the improvements thereon, for no 
consideration to the reversionary interest holder as 
soon as practicable after the naval station is closed or 
realigned. This agreement shall not require the rever- 
sionary interest holder to assume any environmental 
liabilities of the United States or relieve the United 
States from any responsibilities for environmental re- 
mediation that it may have incurred as a result of fed- 
eral ownership or use of the real property." 

Elimination op Reversionary Interests Clouding 
United States Title to Property Used as Navy 
Homeports 

Pub. L. 108-375, div. B, title XXVIII, §2823, Oct. 28, 
2004, 118 Stat. 2132, provided that: 

"(a) Authority to Acquire Complete Title. — If real 
property owned by the United States and used as a 
Navy homeport is subject to a reversionary interest of 
any kind, the Secretary of the Navy may enter into an 
agreement with the holder of the reversionary interest 
to acquire the reversionary interest and thereby secure 
for the United States all right, title, and interest in 
and to the property. 

"(b) Authorized Consideration. — (1) As consider- 
ation for the acquisition of a reversionary interest 
under subsection (a), the Secretary shall provide the 
holder of the reversionary interest with in-kind consid- 
eration, to be determined pursuant to negotiations be- 
tween the Secretary and the holder of the reversionary 
interest. 

"(2) In determining the type and value of any in-kind 
consideration to be provided for the acquisition of a re- 



versionary interest under subsection (a), the Secretary 
shall take into account the nature of the reversionary 
interest, including whether it would require the holder 
of the reversionary interest to pay for any improve- 
ments acquired by the holder as part of the reversion 
of the real property, and the long-term use and ulti- 
mate disposition of the real property if the United 
States were to acquire all right, title, and interest in 
and to the real property subject to the reversionary in- 
terest. 

"(c) Prohibited Consideration. — Cash payments are 
not authorized to be made as consideration for the ac- 
quisition of a reversionary interest under subsection 
(a)." 

Multi-Trades Demonstration Project 

Pub. L. 108-136, div. A, title III, §338, Nov. 24, 2003, 117 
Stat. 1447, as amended by Pub. L. 110-181, div. A, title 
III, § 329, Jan. 28, 2008, 122 Stat. 67, provided that: 

"(a) Demonstration Project Authorized. — In ac- 
cordance with section 4703 of title 5, United States 
Code, the Secretary of a military department may 
carry out a demonstration project under which workers 
who are certified at the journey level as able to per- 
form multiple trades may be promoted by one grade 
level. A demonstration project under this subsection 
may be carried out as follows: 

"(1) In the case of the Secretary of the Army, at 

one Army depot. 
"(2) In the case of the Secretary of the Navy, at one 

Navy Fleet Readiness Center. 

"(3) In the case of the Secretary of the Air Force, 

at one Air Force Logistics Center. 

"(b) Selection Requirements. — As a condition on eli- 
gibility for selection to participate in the demonstra- 
tion project, the head of an Air Force Air Logistics 
Center, Navy Fleet Readiness Center, or Army depot 
shall submit to the Secretary of the military depart- 
ment concerned a business case analysis and concept 
plan — 

"(1) that, on the basis of the results of analysis of 
work processes, demonstrate that process improve- 
ments would result from the trade combinations pro- 
posed to be implemented under the demonstration 
project; and 

"(2) that describes the improvements in cost, qual- 
ity, or schedule of work that are anticipated to result 
from the participation in the demonstration project. 
"(c) Participating Workers. — (1) Actual worker par- 
ticipation in the demonstration project shall be deter- 
mined through competitive selection. Not more than 15 
percent of the wage grade journeyman at a demonstra- 
tion project location may be selected to participate. 

"(2) Job descriptions and competency-based training 
plans must be developed for each worker while in train- 
ing under the demonstration project and once certified 
as a multi-trade worker. A certified multi-trade worker 
who receives a pay grade promotion under the dem- 
onstration project must use each new skill during at 
least 25 percent of the worker's work year. 

"(d) Duration. — The demonstration project shall be 
conducted during fiscal years 2008 through 2013. 

"(e) Report. — Not later than January 15, 2014, the 
Secretary of each military department that carried out 
a demonstration project under this section shall submit 
a report to Congress describing the results of the dem- 
onstration project. Each such report shall include the 
Secretary's recommendation on whether permanent 
multi-trade authority should be authorized. 

"(f) GAO Evaluation.— Each Secretary who submits 
a report under subsection (e) shall transmit a copy of 
the report to the Comptroller General. Within 90 days 
after receiving a report, the Comptroller General shall 
submit to Congress an evaluation of that report." 

Navy Higher Education Pilot Program Regarding 
Administration op Business Relationships Be- 
tween Government and Private Sector 

Pub. L. 105-85, div. A, title XI, §1108, Nov. 18, 1997, 111 
Stat. 1926, authorized the Secretary of the Navy to es- 
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tablish and conduct a pilot program of graduate-level 
higher education regarding the administration of busi- 
ness relationships between the Government and the pri- 
vate sector during fiscal years 1998 through 2002, and re- 
quired the Secretary of the Navy to submit to Congress 
a report not later than 90 days after the termination of 
the pilot program. 

Use of Naval Installations for Employment 
Training of Nonviolent Offenders in State 
Penal Systems 

Pub. L. 103-160, div. A, title XIII, §1374, Nov. 30, 1993, 
107 Stat. 1821, as amended by Pub. L. 103-337, div. A, 
title X, §1064, Oct. 5, 1994, 108 Stat. 2848, provided that: 
"(a) Demonstration Project Authorized. — The Sec- 
retary of the Navy may conduct a demonstration 
project to test the feasibility of using Navy facilities to 
provide employment training to nonviolent offenders in 
a State penal system prior to their release from incar- 
ceration. The demonstration project shall be limited to 
not more than three military installations under the 
jurisdiction of the Secretary. 

"(b) Sources of Training. — The Secretary may enter 
into a cooperative agreement with one or more private, 
nonprofit organizations for purposes of providing at the 
military installations included in the demonstration 
project the prerelease employment training authorized 
under subsection (a) or may provide such training di- 
rectly at such installations by agreement with the 
State concerned. 

"(c) Use of Facilities. — Under a cooperative agree- 
ment entered into under subsection (b), the Secretary 
may lease or otherwise make available to a nonprofit 
organization participating in the demonstration 
project at a military installation included in the dem- 
onstration project any real property or facilities at the 
installation that the Secretary considers to be appro- 
priate for use to provide the prerelease employment 
training authorized under subsection (a). Notwith- 
standing section 2667(b)(4) of title 10, United States 
Code, the use of such real property or facilities may be 
permitted with or without reimbursement. 

"(d) Acceptance of Services. — Notwithstanding sec- 
tion 1342 of title 31, United States Code, the Secretary 
may accept voluntary services provided by persons par- 
ticipating in the prerelease employment training au- 
thorized under subsection (a). 

"(e) Liability and Indemnification. — (1) The Sec- 
retary may not enter into a cooperative agreement 
under subsection (b) with a nonprofit organization for 
the participation of that organization in the dem- 
onstration project unless the agreement Includes provi- 
sions that the nonprofit organization shall — 

"(A) be liable for any loss or damage to Federal 
Government property that may result from, or in 
connection with, the provision of prerelease employ- 
ment training by the organization under the dem- 
onstration project; and 

"(B) hold harmless and Indemnify the United States 
from and against any suit, claim, demand, action, or 
liability arising out of any claim for personal injury 
or property damage that may result from or in con- 
nection with the demonstration project. 
"(2) The Secretary may not enter into an agreement 
under subsection (b) with the State concerned for the 
provision of prerelease employment training directly 
by the Secretary unless the agreement with the State 
concerned includes provisions that the State shall — 
"(A) be liable for any loss or damage to Federal 
Government property that may result from, or in 
connection with, the provision of the training except 
to the extent that the loss or damage results from a 
wrongful act or omission of Federal Government per- 
sonnel; and 

"(B) hold harmless and Indemnify the United States 
from and against any suit, claim, demand, action, or 
liability arising out of any claim for personal injury 
or property damage that may result from, or in con- 
nection with, the provision of the training except to 
the extent that the personal injury or property dam- 



age results from a wrongful act or omission of Fed- 
eral Government personnel. 

"(f) Report. — Not later than two years after the date 
of the enactment of this Act [Nov. 30, 1993], the Sec- 
retary shall submit to Congress a report evaluating the 
success of the demonstration project and containing 
such recommendations with regard to the termination, 
continuation, or expansion of the demonstration 
project as the Secretary considers to be appropriate." 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Navy, see 
Ex. Ord. No. 12879, Nov. 8, 1993, 58 F.R. 59929, set out as 
a note under section 3345 of Title 5. 

§ 5013a. Secretary of the Navy: powers with re- 
spect to Coast Guard 

(a) Whenever the Coast Guard operates as a 
service in the Navy under section 3 of title 14, 
the Secretary of the Navy has the same powers 
and duties with respect to the Coast Guard as 
the Secretary of Homeland Security has when 
the Coast Guard is not so operating. 

(b) While operating as a service in the Navy, 
the Coast Guard is subject to the orders of the 
Secretary of the Navy, who may order changes 
in Coast Guard operations to make them uni- 
form, to the extent he considers advisable, with 
Navy operations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 279, §5032; Pub. 
L. 96-513, title V, §513(3), Dec. 12, 1980, 94 Stat. 
2931; renumbered § 5013a, Pub. L. 99-433, title V, 
§ 511(c)(3), Oct. 1, 1986, 100 Stat. 1045; Pub. L. 
107-296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314.) 

Historical and Revision Notes 

Subsection (a) is derived from 14 U.S.C. 5, and sub- 
section (b) from the second sentence of 14 U.S.C. 3. 
These provisions are duplicated in this title for the pur- 
pose of producing a statement of the general powers of 
the Secretary of the Navy in this important area. 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1980— Subsec. (a). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 5014. Office of the Secretary of the Navy 

(a) There is in the Department of the Navy an 
Office of the Secretary of the Navy. The func- 
tion of the Office is to assist the Secretary of 
the Navy in carrying out his responsibilities. 

(b) The Office of the Secretary of the Navy is 
composed of the following: 

(1) The Under Secretary of the Navy. 

(2) The Assistant Secretaries of the Navy. 

(3) The General Counsel of the Department 
of the Navy. 
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(4) The Judge Advocate General of the Navy. 

(5) The Naval Inspector General. 

(6) The Chief of Legislative Affairs. 

(7) The Chief of Naval Research. 

(8) Such other offices and officials as may be 
established by law or as the Secretary of the 
Navy may establish or designate. 

(c)(1) The Office of the Secretary of the Navy 
shall have sole responsibility within the Office 
of the Secretary of the Navy, the Office of the 
Chief of Naval Operations, and the Head- 
quarters, Marine Corps, for the following func- 
tions: 

(A) Acquisition. 

(B) Auditing. 

(C) Comptroller (including financial manage- 
ment). 

(D) Information management. 

(E) Inspector General. 

(F) Legislative affairs. 

(G) Public affairs. 

(2) The Secretary of the Navy shall establish 
or designate a single office or other entity with- 
in the Office of the Secretary of the Navy to 
conduct each function specified in paragraph (1). 
No office or other entity may be established or 
designated within the Office of the Chief of 
Naval Operations or the Headquarters, Marine 
Corps, to conduct any of the functions specified 
in paragraph (1). 

(3) The Secretary shall— 

(A) prescribe the relationship of each office 
or other entity established or designated 
under paragraph (2) — 

(i) to the Chief of Naval Operations and 
the Office of the Chief of Naval Operations; 
and 

(ii) to the Commandant of the Marine 
Corps and the Headquarters, Marine Corps; 
and 

(B) ensure that each such office or entity 
provides the Chief of Naval Operations and the 
Commandant of the Marine Corps such staff 
support as each considers necessary to per- 
form his duties and responsibilities. 

(4) The vesting in the Office of the Secretary 
of the Navy of the responsibility for the conduct 
of a function specified in paragraph (1) does not 
preclude other elements of the executive part of 
the Department of the Navy (including the Of- 
fice of the Chief of Naval Operations and the 
Headquarters, Marine Corps) from providing ad- 
vice or assistance to the Chief of Naval Oper- 
ations and the Commandant of the Marine Corps 
or otherwise participating in that function with- 
in the executive part of the Department under 
the direction of the office assigned responsibil- 
ity for that function in the Office of the Sec- 
retary of the Navy. 

(5) (A) The head of the office or other entity es- 
tablished or designated by the Secretary to con- 
duct the auditing function shall have at least 
five years of professional experience in account- 
ing or auditing. The position shall be considered 
to be a career reserved position as defined in 
section 3132(a)(8) of title 5. 

(B) The position of regional director within 
such office or entity, and any other position 
within such office or entity the primary respon- 



sibilities of which are to carry out supervisory 
functions, may not be held by a member of the 
armed forces on active duty. 

(d) (1) Subject to paragraph (2), the Office of 
the Secretary of the Navy shall have sole re- 
sponsibility within the Office of the Secretary of 
the Navy, the Office of the Chief of Naval Oper- 
ations, and the Headquarters, Marine Corps, for 
the function of research and development. 

(2) The Secretary of the Navy may assign to 
the Office of the Chief of Naval Operations and 
the Headquarters, Marine Corps, responsibility 
for those aspects of the function of research and 
development relating to military requirements 
and test and evaluation. 

(3) The Secretary shall establish or designate 
a single office or other entity within the Office 
of the Secretary of the Navy to conduct the 
function specified in paragraph (1). 

(4) The Secretary shall — 

(A) prescribe the relationship of the office or 
other entity established or designated under 
paragraph (3) — 

(i) to the Chief of Naval Operations and 
the Office of the Chief of Naval Operations; 
and 

(ii) to the Commandant of the Marine 
Corps and the Headquarters, Marine Corps; 
and 

(B) ensure that each such office or entity 
provides the Chief of Naval Operations and the 
Commandant of the Marine Corps such staff 
support as each considers necessary to per- 
form his duties and responsibilities. 

(e) The Secretary of the Navy shall ensure 
that the Office of the Secretary of the Navy, the 
Office of the Chief of Naval Operations, and the 
Headquarters, Marine Corps, do not duplicate 
specific functions for which the Secretary has 
assigned responsibility to another of such of- 
fices. 

(f) (1) The total number of members of the 
armed forces and civilian employees of the De- 
partment of the Navy assigned or detailed to 
permanent duty in the Office of the Secretary of 
the Navy, the Office of Chief of Naval Oper- 
ations, and the Headquarters, Marine Corps, 
may not exceed 2,866. 

(2) Not more than 1,720 officers of the Navy 
and Marine Corps on the active-duty list may be 
assigned or detailed to permanent duty in the 
Office of the Secretary of the Navy, the Office of 
the Chief of Naval Operations, and the Head- 
quarters, Marine Corps. 

(3) The total number of general and flag offi- 
cers assigned or detailed to permanent duty in 
the Office of the Secretary of the Navy, the Of- 
fice of the Chief of Naval Operations, and the 
Headquarters, Marine Corps, may not exceed 74. 

(4) The limitations in paragraphs (1), (2), and 
(3) do not apply in time of war or during a na- 
tional emergency declared by the President or 
Congress. The limitation in paragraph (2) does 
not apply whenever the President determines 
that it is in the national interest to increase the 
number of officers assigned or detailed to per- 
manent duty in the Office of the Secretary of 
the Navy, the Office of the Chief of Naval Oper- 
ations, or the Headquarters, Marine Corps. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1045; amended Pub. L. 100-180, div. 
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A, title XIII, § 1314(b)(7), Dec. 4, 1987, 101 Stat. 
1175; Pub. L. 100-456, div. A, title III, § 325(b), 
Sept. 29, 1988, 102 Stat. 1955; Pub. L. 101-189, div. 
A, title VI, § 652(a)(4), Nov. 29, 1989, 103 Stat. 1461; 
Pub. L. 107-107, div. A, title X, §1048(a)(28), Dec. 
28, 2001, 115 Stat. 1225; Pub. L. 107-314, div. A, 
title V, § 504(d)(2), Dec. 2, 2002, 116 Stat. 2532.) 

Prior Provisions 

A prior section 5014, added Pub. L. 85-861, §1(106)(A), 
Sept. 2, 1958, 72 Stat. 1490, prescribed compensation of 
General Counsel of Department of the Navy, prior to 
repeal by Pub. L. 88-426, title III, §305(40)(A), Aug. 14, 
1964, 78 Stat. 427, eff. first day of first pay period begin- 
ning on or after July 1, 1964. See section 5316 of Title 
5, Government Organization and Employees. 

Amendments 

2002— Subsec. (b)(6) to (8). Pub. L. 107-314 added par. 
(6) and redesignated former pars. (6) and (7) as (7) and 
(8), respectively. 

2001— Subsec. (f)(3). Pub. L. 107-107 substituted "74" 
for "the number equal to 85 percent of the number of 
general and flag officers assigned or detailed to such 
duty on the date of the enactment of this subsection". 

1989— Subsec. (f)(5). Pub. L. 101-189 struck out par. (5) 
which read as follows: "The limitations in paragraphs 
(1), (2), and (3) do not apply before October 1, 1988." 

1988— Subsec. (c)(5). Pub. L. 100-456 added par. (5). 

1987— Subsec. (f)(4). Pub. L. 100-180 inserted "the 
President or" after "declared by". 

Effective Date of 1988 Amendment 

Section 325(d) of Pub. L. 100-456 provided that: 
"(1) The requirements of sections 3014(c)(5), 
5014(c)(5)(A), and 8014(c)(5) of title 10, United States 
Code (as added by subsections (a), (b), and (c), respec- 
tively), shall apply with respect to any person ap- 
pointed on or after the date of the enactment of this 
Act [Sept. 29, 1988] as the head of the office or other en- 
tity designated for conducting the auditing function in 
a military department. 

"(2) Subparagraph (B) of section 5014(c)(5) of title 10, 
United States Code (as added by subsection (b)), shall 
take effect at the end of the one-year period beginning 
on the date of the enactment of this Act." 

Effective Date 

Subsecs. (c) and (d) of this section to be implemented 
not later than 180 days after Oct. 1, 1986, see section 
532(a) of Pub. L. 99-433, set out as a note under section 
3014 of this title. 

Exceptions and Adjustments to Limitations on 
Personnel 

Baseline personnel limitations in this section inap- 
plicable to certain acquisition personnel and personnel 
hired pursuant to a shortage category designation for 
fiscal year 2009 and fiscal years thereafter, and Sec- 
retary of Defense or a secretary of a military depart- 
ment authorized to adjust such limitations for fiscal 
year 2009 and fiscal years thereafter, see section 1111 of 
Pub. L. 110-417, set out as a note under section 143 of 
this title. 

§ 5015. Under Secretary of the Navy 

(a) There is an Under Secretary of the Navy, 
appointed from civilian life by the President, by 
and with the advice and consent of the Senate. 

(b) The Under Secretary shall perform such 
duties and exercise such powers as the Secretary 
of the Navy may prescribe. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1047.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5033 of this title prior to enactment of 
Pub. L. 99^33. 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Navy, see 
Ex. Ord. No. 12879, Nov. 8, 1993, 58 F.R. 59929, set out as 
a note under section 3345 of Title 5. 

§ 5016. Assistant Secretaries of the Navy 

(a) There are four Assistant Secretaries of the 
Navy. They shall be appointed from civilian life 
by the President, by and with the advice and 
consent of the Senate. 

(b) (1) The Assistant Secretaries shall perform 
such duties and exercise such powers as the Sec- 
retary of the Navy may prescribe. 

(2) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Navy for Man- 
power and Reserve Affairs. He shall have as his 
principal duty the overall supervision of man- 
power and reserve component affairs of the De- 
partment of the Navy. 

(3) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Navy for Finan- 
cial Management. The Assistant Secretary shall 
have as his principal responsibility the exercise 
of the comptroller functions of the Department 
of the Navy, including financial management 
functions. The Assistant Secretary shall be re- 
sponsible for all financial management activi- 
ties and operations of the Department of the 
Navy and shall advise the Secretary of the Navy 
on financial management. 

(4) (A) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Navy for Re- 
search, Development, and Acquisition. The prin- 
cipal duty of the Assistant Secretary shall be 
the overall supervision of research, develop- 
ment, and acquisition matters of the Depart- 
ment of the Navy. 

(B) The Assistant Secretary shall have a Prin- 
cipal Military Deputy, who shall be a vice admi- 
ral of the Navy or a lieutenant general of the 
Marine Corps on active duty. The Principal Mili- 
tary Deputy shall be appointed from among offi- 
cers who have significant experience in the 
areas of acquisition and program management. 
The position of Principal Military Deputy shall 
be designated as a critical acquisition position 
under section 1733 of this title. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1047; amended Pub. L. 100-456, div. 
A, title VII, §702(b)[(l)], Sept. 29, 1988, 102 Stat. 
1994; Pub. L. 110-181, div. A, title IX, § 908(b), Jan. 
28, 2008, 122 Stat. 278.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5034 of this title prior to enactment of 
Pub. L. 99-433. 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-181 added par. (4). 
1988— Subsec. (b)(3). Pub. L. 100-456 added par. (3). 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 effective Jan. 20, 1989, 
see section 702(e)(1) of Pub. L. 100-456, set out as a note 
under section 3016 of this title. 
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§5017. Secretary of the Navy: successors to du- 
ties 

If the Secretary of the Navy dies, resigns, is 
removed from office, is absent, or is disabled, 
the person who is highest on the following list, 
and who is not absent or disabled, shall perform 
the duties of the Secretary until the President, 
under section 3347 1 of title 5, directs another 
person to perform those duties or until the ab- 
sence or disability ceases: 

(1) The Under Secretary of the Navy. 

(2) The Assistant Secretaries of the Navy, in 
the order prescribed by the Secretary of the 
Navy and approved by the Secretary of De- 
fense. 

(3) The General Counsel of the Department 
of the Navy. 

(4) The Chief of Naval Operations. 

(5) The Commandant of the Marine Corps. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1047; amended Pub. L. 103-337, div. 
A, title IX, § 902(b), Oct. 5, 1994, 108 Stat. 2823.) 

References in Text 

Section 3347 of title 5, referred to in text, was re- 
pealed and a new section 3347 was enacted by Pub. L. 
105-277, div. C, title I, § 151(b), Oct. 21, 1998, 112 Stat. 
2681-611, and, as so enacted, no longer contains provi- 
sions authorizing the President to direct temporary 
successors to duties. See section 3345 of Title 5, Govern- 
ment Organization and Employees. 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5036 of this title prior to enactment of 
Pub. L. 99-433. 

Amendments 

1994— Pars. (3) to (5). Pub. L. 103-337 added par. (3) and 
redesignated former pars. (3) and (4) as (4) and (5), re- 
spectively. 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Navy, see 
Ex. Ord. No. 12879, Nov. 8, 1993, 58 F.R. 59929, set out as 
a note under section 3345 of Title 5. 

§ 5018. Administrative Assistant 

The Secretary of the Navy may appoint an Ad- 
ministrative Assistant in the Office of the Sec- 
retary of the Navy. The Administrative Assist- 
ant shall perform such duties as the Secretary 
may prescribe. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1047.) 

§ 5019. General Counsel 

(a) There is a General Counsel of the Depart- 
ment of the Navy, appointed from civilian life 
by the President, by and with the advice and 
consent of the Senate. 

(b) The General Counsel shall perform such 
functions as the Secretary of the Navy may pre- 
scribe. 

(Added Pub. L. 99-433, title V, § 511(c)(4), Oct. 1, 
1986, 100 Stat. 1047; amended Pub. L. 100-456, div. 
A, title VII, § 703(a), Sept. 29, 1988, 102 Stat. 1996.) 



iSee References in Text note below. 



Amendments 

1988— Subsec. (a). Pub. L. 100-456 inserted ", by and 
with the advice and consent of the Senate" before pe- 
riod at end. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 applicable to appoint- 
ments made under this section on and after Sept. 29, 
1988, see section 703(c) of Pub. L. 100-456, set out as a 
note under section 3019 of this title. 

§ 5020. Naval Inspector General: detail; duties 

(a) There is in the Office of the Secretary of 
the Navy the Office of the Naval Inspector Gen- 
eral. The Naval Inspector General shall be de- 
tailed from officers on the active-duty list in the 
line of the Navy serving in grades above captain. 

(b) The Naval Inspector General, when di- 
rected, shall inquire into and report upon any 
matter that affects the discipline or military ef- 
ficiency of the Department of the Navy. He shall 
make such inspections, investigations, and re- 
ports as the Secretary of the Navy or the Chief 
of Naval Operations directs. 

(c) The Naval Inspector General shall cooper- 
ate fully with the Inspector General of the De- 
partment of Defense in connection with the per- 
formance of any duty or function by the Inspec- 
tor General of the Department of Defense under 
the Inspector General Act of 1978 (5 U.S.C. App. 
3) regarding the Department of the Navy. 

(d) The Naval Inspector General shall periodi- 
cally propose programs of inspections to the 
Secretary of the Navy and shall recommend ad- 
ditional inspections and investigations as may 
appear appropriate. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 283, §5088; Pub. 
L. 96-513, title V, §503(7), Dec. 12, 1980, 94 Stat. 
2911; renumbered §5020 and amended Pub. L. 
99-433, title V, § 511(c)(5), Oct. 1, 1986, 100 Stat. 
1047.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5088(a), 

0>), (o). 
5088(d) 


5 U.S.C. 423f. 

5 U.S.C. 423k (as applica- 
ble to the Naval In- 
spector General). 


Mar. 5, 1948, ch. 98, §6, 62 
Stat. 68. 

Mar. 5, 1948, ch. 98, §11, 
62 Stat. 69 (as applica- 
ble to the Naval In- 
spector General). 



In subsection (a) the words "In addition to the divi- 
sions herein created" are omitted as surplusage. The 
word "detailed" is added in order to show that the posi- 
tion of the Inspector General is not an appointive of- 
fice. 

In subsection (c) the words "from time to time" are 
omitted as surplusage. 

Subsection (d) is worded to make clear that the Naval 
Inspector General may be designated, under 34 U.S.C. 
211d, as an officer who performs unusual or special 
duty, and, if so designated, is entitled to the grade, 
pay, and retirement privilege accompanying the special 
designation. The words "under section 5231 of this 
title" are substituted for the words "grade, rank, pay, 
and allowances provided under any provision of law 
heretofore or hereafter enacted which authorizes such 
grade, rank, pay, and allowances for officers so des- 
ignated". 

References in Text 

The Inspector General Act of 1978, referred to in sub- 
sec, (c), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, as 
amended, which is set out in the Appendix to Title 5, 
Government Organization and Employees. 
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Amendments 

1986— Subsec. (a). Pub. L. 99-433, § 511(c)(5)(A), sub- 
stituted "Office of the Secretary of Navy" for "Office 
of the Chief of Naval Operations". 

Subsec. (c). Pub. L. 99-433, § 511(c)(5)(B), (C), added 
subsec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 99-433, § 511(c)(5)(B), redesignated 
former subsec. (c) as (d) and substituted "Secretary of 
the Navy" for "Chief of Naval Operations". 

1980— Subsec. (a). Pub. L. 96-513, §503(7)(A), sub- 
stituted "active-duty list" for "active list". 

Subsec. (d). Pub. L. 96-513, §503(7)(B), struck out sub- 
sec. (d) which authorized the President to designate the 
Naval Inspector General as an officer who performs spe- 
cial or unusual duty or duty of great importance and 
responsibility under section 5231 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§5021. Repealed. Pub. L. 101-510, div. A, title EX, 
§ 910(a), Nov. 5, 1990, 104 Stat. 1625] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 290, 
§5150; Sept. 7, 1962, Pub. L. 87-649, §14(c)(22), (23). 76 
Stat. 501; Dec. 12, 1980, Pub. L. 96-513, title V, §503(12), 
94 Stat. 2912; renumbered §5021, Oct. 1, 1986, Pub. L. 
99-433, title V, § 511(d), 100 Stat. 1048, related to Office 
of Naval Research in Office of Secretary of the Navy 
headed by Chief of Naval Research, appointment to, 
term, and emoluments of such office, prerequisite for 
designation as Assistant Chief of Naval Research, and 
succession of duties of such office. 

§ 5022. Office of Naval Research: duties 

(a) (1) There is in the Office of the Secretary of 
the Navy an Office of Naval Research. 

(2) Unless appointed to higher grade under an- 
other provision of law, an officer, while serving 
in the Office of Naval Research as Chief of Naval 
Research, has the rank of rear admiral. 

(b) The Office of Naval Research shall perform 
such duties as the Secretary of the Navy pre- 
scribes relating to — 

(1) the encouragement, promotion, planning, 
initiation, and coordination of naval research; 

(2) the conduct of naval research in aug- 
mentation of and in conjunction with the re- 
search and development conducted by the bu- 
reaus and other agencies and offices of the De- 
partment of the Navy; 

(3) the supervision, administration, and con- 
trol of activities within or for the Department 
relating to patents, inventions, trademarks, 
copyrights, and royalty payments, and mat- 
ters connected therewith; and 

(4) the execution of, and management re- 
sponsibility for, programs for which funds are 
provided in the basic and applied research and 
advanced technology categories of the Depart- 
ment of the Navy research, development, test, 
and evaluation budget in such a manner that 
will foster the transition of science and tech- 
nology to higher levels of research, develop- 
ment, test, and evaluation. 

(c) Sufficient information relative to esti- 
mates of appropriations for research by the sev- 
eral bureaus and offices shall be furnished to the 
Office of Naval Research to assist it in coordi- 
nating naval research and carrying out its other 
duties. 

(d) The Office of Naval Research shall perform 
its duties under the authority of the Secretary, 



and its orders are considered as coming from the 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 291, §5151; re- 
numbered §5022, Pub. L. 99-433, title V, § 511(d), 
Oct. 1, 1986, 100 Stat. 1048; amended Pub. L. 
101-510, div. A, title IX, § 910(b)(1), Nov. 5, 1990, 
104 Stat. 1625; Pub. L. 104-201, div. A, title V, 
§ 501(a), Sept. 23, 1996, 110 Stat. 2510; Pub. L. 
106-398, §1 [[div. A], title IX, § 904(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-225; Pub. L. 107-314, 
div. A, title V, § 504(f), Dec. 2, 2002, 116 Stat. 
2533.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5151(a) 


5 U.S.C. 475 (20th through 


Aug. 1, 1946, ch. 727. §1 




111th words). 


(22d through 114th 






words). 60 Stat. 779. 


5151(b) 


5 U.S.C. 475d(a) (2d sen- 


Aug. 1, 1946, ch. 727, §5(a) 




tence). 


(2d sentence). 60 Stat. 






780. 


5151(c) 


5 U.S.C. 475 (2d sen- 


Aug. 1, 1946, ch. 727, §1 




tence). 


(2d sentence), 60 Stat. 






779. 



In subsection (c) the words "shall have full force and 
effect as such" are omitted as surplusage. 



Amendments 

2002— Subsec. (a)(2). Pub. L. 107-314 struck out "(upper 
half)" after "rear admiral". 

2000— Subsec. (b)(4). Pub. L. 106-398 added par. (4). 

1996 — Subsec. (a). Pub. L. 104-201 designated existing 
provisions as par. (1) and added par. (2). 

1990 — Pub. L. 101-510 added subsec. (a) and redesig- 
nated former subsecs. (a) to (c) as (b) to (d), respec- 
tively. 

Effective Date of 1996 Amendment 

Section 501(b) of Pub. L. 104-201 provided that: "Para- 
graph (2) of section 5022(a) of title 10, United States 
Code, as added by subsection (a), shall take effect upon 
the occurrence of the first vacancy in the position of 
Chief of Naval Research after the date of the enactment 
of this Act [Sept. 23, 1996]." 

Demonstration Project To Increase Small Busi- 
ness and University Participation in Office of 
Naval Research Efforts To Extend Benefits of 
Science and Technology Research to Fleet 

Pub. L. 107-107, div. A, title II, §262, Dec. 28, 2001, 115 
Stat. 1044, provided that: 

"(a) Project Required. — The Secretary of the Navy, 
acting through the Chief of Naval Research, shall carry 
out a demonstration project to increase access to Navy 
facilities of small businesses and universities that are 
engaged in science and technology research beneficial 
to the fleet. 

"(b) Project Elements. — In carrying out the dem- 
onstration project, the Secretary shall — 

"(1) establish and operate a Navy Technology Ex- 
tension Center at a location to be selected by the 
Secretary; 

"(2) permit participants in the Small Business In- 
novation Research Program (SBIR) and Small Busi- 
ness Technology Transfer Program (STTR) that are 
awarded contracts by the Office of Naval Research to 
access and use Navy Major Range Test Facilities 
Base (MRTFB) facilities selected by the Secretary for 
purposes of carrying out such contracts, and charge 
such participants for such access and use at the same 
established rates that Department of Defense cus- 
tomers are charged; and 

"(3) permit universities, institutions of higher 
learning, and federally funded research and develop- 
ment centers collaborating with participants referred 
to in paragraph (2) to access and use such facilities 
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for such purposes, and charge such entities for such 
access and use at such rates. 

"(c) Period op Project. — The demonstration project 
shall be carried out during the three-year period begin- 
ning on the date of the enactment of this Act [Dec. 28, 
2001]. 

"(d) Report. — Not later than February 1, 2004, the 
Secretary shall submit to Congress a report on the 
demonstration project. The report shall include a de- 
scription of the activities carried out under the dem- 
onstration project and any recommendations for the 
improvement or expansion of the demonstration 
project that the Secretary considers appropriate." 

§ 5023. Office of Naval Research: appropriations; 
time limit 

(a) Sums appropriated for the Office of Naval 
Research may be used to pay the cost of per- 
forming its duties under section 5022 of this title 
including the cost of— 

(1) administration; 

(2) conduct of research and development 
work in Government facilities; and 

(3) conduct of research and development 
work under contracts with individuals, cor- 
porations, and educational or scientific insti- 
tutions. 

(b) Sums appropriated for the purposes of this 
section, if obligated during the fiscal year for 
which appropriated, remain available for ex- 
penditure for four years after the end of that fis- 
cal year. Any balance not spent after that four- 
year period shall be carried to the surplus fund 
and covered into the Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 291, §5152; re- 
numbered § 5023 and amended Pub. L. 99-433, title 
V, §§ 511(d), 514(c)(2), Oct. 1, 1986, 100 Stat. 1048, 
1055.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5152 


5 U.S.C. 475d(a) (less 2d 


Aug. 1, 1946, oh. 727, §5 




sentence). 


(a) (less 2d sentence), 






60 Stat. 780. 




5 U.S.C. 475d(b). 


Aug-. 1. 1946, ch. 727, §5 






(b), 60 Stat. 780. 



The authorization to make appropriations for the Of- 
fice of Naval Research is omitted as unnecessary. The 
word "administration" is substituted for the words 
"administrative expenses" for brevity. 

Amendments 

1986— Pub. L. 99-433, § 511(d), renumbered section 5152 
of this title as this section. 

Subsec. (a). Pub. L. 99-433, § 514(c)(2), substituted 
"section 5022" for "section 5151". 

§ 5024. Naval Research Advisory Committee 

(a) The Secretary of the Navy may appoint a 
Naval Research Advisory Committee consisting 
of not more than 15 civilians preeminent in the 
fields of science, research, and development 
work. One member of the Committee must be 
from the field of medicine. Each member serves 
for such term as the Secretary specifies. 

(b) The Committee shall meet at such times as 
the Secretary specifies to consult with and ad- 
vise the Chief of Naval Operations and the Chief 
of Naval Research. 

(c) No law imposing restrictions, require- 
ments, or penalties in relation to the employ- 



ment of persons, the performance of services, 
the payment or receipt of compensation in con- 
nection with any claim, proceeding, or matter 
involving the United States applies to members 
of the Committee solely by reason of their mem- 
bership on the Committee. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 291, §5153; Pub. 
L. 97-60, title II, §205, Oct. 14, 1981, 95 Stat. 1007; 
renumbered §5024 and amended Pub. L. 99-433, 
title V, §§ 511(d), 514(d)(2), Oct. 1, 1986, 100 Stat. 
1048, 1055.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5153 


5 U.S.C. 475c. 


Aug. 1, 1946, ch. 727, §4, 






60 Stat. 779; Sept. 3, 






1954, ch. 1263, §12, 68 






Stat. 1229. 



In subsection (c) the words "in the amount" are 
omitted as unnecessary. 

In subsection (d) references to sections of title 18 and 
to R.S. 190 are omitted as unnecessary and the words 
"No law" are substituted for the words "Nothing * * * 
in any other provision of Federal law". 

Amendments 

1986— Pub. Li. 99-433, § 511(d), renumbered section 5153 
of this title as this section. 

Subsec. (c). Pub. L. 99-433, § 514(d)(2), substituted 
"claim, proceeding," for "claim proceeding". 

1981— Subsecs. (c), (d). Pub. L. 97-60 redesignated sub- 
sec. (d) as (c). Former subsec. (c), which allowed each 
member of the Committee compensation of $50 for each 
day or part of a day that the member attended any reg- 
ularly called meeting of the Committee and also al- 
lowed that member reimbursement for all travel ex- 
penses incident to that attendance, was struck out. 

Termination op Advisory Committees 

Advisory committees in existence on Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period following Jan. 5, 1973, unless, in the case of a 
committee established by the President or an officer of 
the Federal Government, such committee is renewed by 
appropriate action prior to the expiration of such 2- 
year period, or in the case of a committee established 
by the Congress, its duration is otherwise provided for 
by law. See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86 
Stat. 776, set out in the Appendix to Title 5, Govern- 
ment Organization and Employees. 

§ 5025. Financial management 

(a) The Secretary of the Navy shall provide 
that the Assistant Secretary of the Navy for Fi- 
nancial Management shall direct and manage fi- 
nancial management activities and operations 
of the Department of the Navy, including ensur- 
ing that financial management systems of the 
Department of the Navy comply with subsection 
(b). The authority of the Assistant Secretary for 
such direction and management shall include 
the authority to — 

(1) supervise and direct the preparation of 
budget estimates of the Department of the 
Navy and otherwise carry out, with respect to 
the Department of the Navy, the functions 
specified for the Under Secretary of Defense 
(Comptroller) in section 135(c) of this title; 

(2) approve and supervise any project to de- 
sign or enhance a financial management sys- 
tem for the Department of the Navy; and 

(3) approve the establishment and supervise 
the operation of any asset management sys- 
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tem of the Department of the Navy, includ- 
ing— 

(A) systems for cash management, credit 
management, and debt collection; and 

(B) systems for the accounting for the 
quantity, location, and cost of property and 
inventory. 

(b) (1) Financial management systems of the 
Department of the Navy (including accounting 
systems, internal control systems, and financial 
reporting systems) shall be established and 
maintained in conformance with — 

(A) the accounting and financial reporting 
principles, standards, and requirements estab- 
lished by the Comptroller General under sec- 
tion 3511 of title 31; and 

(B) the internal control standards estab- 
lished by the Comptroller General under sec- 
tion 3512 of title 31. 

(2) Such systems shall provide for — 

(A) complete, reliable, consistent, and time- 
ly information which is prepared on a uniform 
basis and which is responsive to the financial 
information needs of department manage- 
ment; 

(B) the development and reporting of cost in- 
formation; 

(C) the integration of accounting and budg- 
eting information; and 

(D) the systematic measurement of perform- 
ance. 

(c) The Assistant Secretary shall maintain a 
five-year plan describing the activities the De- 
partment of the Navy proposes to conduct over 
the next five fiscal years to improve financial 
management. Such plan shall be revised annu- 
ally. 

(d) The Assistant Secretary of the Navy for Fi- 
nancial Management shall transmit to the Sec- 
retary of the Navy a report each year on the ac- 
tivities of the Assistant Secretary during the 
preceding year. Each such report shall include a 
description and analysis of the status of Depart- 
ment of the Navy financial management. 

(Added Pub. L. 100-456, div. A, title VII, 
§ 702(b)(2), Sept. 29, 1988, 102 Stat. 1994; amended 
Pub. L. 103-337, div. A, title X, § 1070(a)(15), Oct. 
5, 1994, 108 Stat. 2856; Pub. L. 104-106, div. A, title 
XV, § 1503(b)(1), Feb. 10, 1996, 110 Stat. 512.) 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted 
"Under Secretary of Defense (Comptroller)" for "Comp- 
troller of the Department of Defense". 

1994— Subsec. (a)(1). Pub. L. 103-337 substituted 
"135(c)" for "137(c)". 

Effective Date 

Section effective Jan. 20, 1989, see section 702(e)(1) of 
Pub. L. 100-456, set out as an Effective Date of 1988 
Amendment note under section 3016 of this title. 

§ 5026. Consultation with Commandant of the 
Marine Corps on major decisions directly 
concerning Marine Corps aviation 

The Secretary of the Navy shall ensure that 
the views of the Commandant of the Marine 
Corps are given appropriate consideration before 
a major decision is made by an element of the 
Department of the Navy outside the Marine 



Corps on a matter that directly concerns Marine 
Corps aviation. 

(Added Pub. L. 105-261, div. A, title IX, § 935(a), 
Oct. 17, 1998, 112 Stat. 2109.) 

§ 5027. Chief of Legislative Affairs 

(a) There is a Chief of Legislative Affairs in 
the Department of the Navy. An officer assigned 
to that position shall be an officer in the grade 
of rear admiral. 

(b) The Chief of Legislative Affairs shall per- 
form legislative affairs functions as specified for 
the Office of the Secretary of the Navy by sec- 
tion 5014(c)(1)(F) of this title. 

(Added Pub. L. 107-314, div. A, title V, 
§ 504(d)(1)(A), Dec. 2, 2002, 116 Stat. 2532.) 

§ 5028. Director of Small Business Programs 

(a) Director. — There is a Director of Small 
Business Programs in the Department of the 
Navy. The Director is appointed by the Sec- 
retary of the Navy. 

(b) Office of Small Business Programs.— 
The Office of Small Business Programs of the 
Department of the Navy is the office that is es- 
tablished within the Department of the Navy 
under section 15(k) of the Small Business Act (15 
U.S.C. 644(k)). The Director of Small Business 
Programs is the head of such office. 

(c) Duties and Powers. — (1) The Director of 
Small Business Programs shall, subject to para- 
graph (2), perform such duties regarding small 
business programs of the Department of the 
Navy, and shall exercise such powers regarding 
those programs, as the Secretary of the Navy 
may prescribe. 

(2) Section 15(k) of the Small Business Act (15 
U.S.C. 644(k)), except for the designations of the 
Director and the Office, applies to the Director 
of Small Business Programs. 

(Added Pub. L. 109-163, div. A, title IX, § 904(d)(1), 
Jan. 6, 2006, 119 Stat. 3401.) 

Change of Name 

The Director of Small and Disadvantaged Business 
Utilization of the Department of the Navy and the Of- 
fice of Small and Disadvantaged Business Utilization of 
the Department of the Navy were redesignated the Di- 
rector of Small Business Programs of the Department 
of the Navy and the Office of Small Business Programs 
of the Department of the Navy, respectively, by Pub. L. 
109-163 which also provided that references to the 
former were deemed to refer to the latter. See section 
904(a) of Pub. L. 109-163, set out as a note under section 
144 of this title. 

CHAPTER 505— OFFICE OF THE CHIEF OF 
NAVAL OPERATIONS 

Sec. 

5031. Office of the Chief of Naval Operations: func- 

tion; composition. 

5032. Office of the Chief of Naval Operations: gen- 

eral duties. 

5033. Chief of Naval Operations. 
[5034. Repealed.] 

5035. Vice Chief of Naval Operations. 

5036. Deputy Chiefs of Naval Operations. 

5037. Assistant Chiefs of Naval Operations. 

5038. Director for Expeditionary Warfare. 

Amendments 

1996— Pub. L. 104-106, div. A, title V, § 502(d)(2), Feb. 
10, 1996, 110 Stat. 293, struck out Item 5034 "Chief of 
Naval Operations: retirement". 
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1992— Pub. L. 102-484, dlv. A, title IX, § 935(b)(2), Oct. 
23, 1992, 106 Stat. 2478, added item 5038. 

1986— Pub. L. 99-433, title V, § 512(b), Oct. 1, 1986, 100 
Stat. 1048, inserted heading for new chapter 505 relating 1 
to the Office of The Chief of Naval Operations, and 
items 5031 to 5037. The heading for former chapter 505 
relating to Secretary, Under Secretary, and Assistant 
Secretaries of the Navy, and former items 5031 to 5036 
were struck out as part of the repeal of former chapter 
505 by Pub. L. 99-433, title V, § 511(e), Oct. 1, 1986, 100 
Stat. 1048. 

§5031. Office of the Chief of Naval Operations: 
function; composition 

(a) There is in the executive part of the De- 
partment of the Navy an Office of the Chief of 
Naval Operations. The function of the Office of 
the Chief of Naval Operations is to assist the 
Secretary of the Navy in carrying out his re- 
sponsibilities. 

(b) The Office of the Chief of Naval Operations 
is composed of the following: 

(1) The Chief of Naval Operations. 

(2) The Vice Chief of Naval Operations. 

(3) The Deputy Chiefs of Naval Operations. 

(4) The Assistant Chiefs of Naval Operations. 

(5) The Surgeon General of the Navy. 

(6) The Chief of Naval Personnel. 

(7) The Chief of Chaplains of the Navy. 

(8) Other members of the Navy and Marine 
Corps assigned or detailed to the Office of the 
Chief of Naval Operations. 

(9) Civilian employees in the Department of 
the Navy assigned or detailed to the Office of 
the Chief of Naval Operations. 

(c) Except as otherwise specifically prescribed 
by law, the Office of the Chief of Naval Oper- 
ations shall be organized in such manner, and its 
members shall perform such duties and have 
such titles, as the Secretary may prescribe. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1048.) 

Prior Provisions 

A prior section 5031, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 278; Sept. 2, 1958, Pub. L. 85-861, §1(107), 72 Stat. 
1490; Sept. 7, 1962, Pub. L. 87-651, title II, §211, 76 Stat. 
524; Aug. 14, 1964, Pub. L. 88-426, title III, §§305(4), 
306(j)(3), 78 Stat. 422, 431; Oct. 14, 1981, Pub. L. 97-60, 
title II, § 204(a)(1), 95 Stat. 1007, related to Secretary of 
the Navy and responsibilities of Secretary, prior to re- 
peal by Pub. L. 99-433, § 511(e). See section 5013 of this 
title. 

§5032. Office of the Chief of Naval Operations: 
general duties 

(a) The Office of the Chief of Naval Operations 
shall furnish professional assistance to the Sec- 
retary, the Under Secretary, and the Assistant 
Secretaries of the Navy and to the Chief of 
Naval Operations. 

(b) Under the authority, direction, and control 
of the Secretary of the Navy, the Office of the 
Chief of Naval Operations shall — 

(1) subject to subsections (c) and (d) of sec- 
tion 5014 of this title, prepare for such employ- 
ment of the Navy, and for such recruiting, or- 
ganizing, supplying, equipping (including 
those aspects of research and development as- 
signed by the Secretary of the Navy), training, 
servicing, mobilizing, demobilizing, admin- 
istering, and maintaining of the Navy, as will 



assist in the execution of any power, duty, or 
function of the Secretary or the Chief of Naval 
Operations; 

(2) investigate and report upon the efficiency 
of the Navy and its preparation to support 
military operations by combatant commands; 

(3) prepare detailed instructions for the exe- 
cution of approved plans and supervise the 
execution of those plans and instructions; 

(4) as directed by the Secretary or the Chief 
of Naval Operations, coordinate the action of 
organizations of the Navy; and 

(5) perform such other duties, not otherwise 
assigned by law, as may be prescribed by the 
Secretary. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1049.) 

Prior Provisions 

A prior section 5032 was renumbered section 5013a of 
this title. 

§ 5033. Chief of Naval Operations 

(a) (1) There is a Chief of Naval Operations, ap- 
pointed by the President, by and with the advice 
and consent of the Senate. The Chief of Naval 
Operations shall be appointed for a term of four 
years, from the flag officers of the Navy. He 
serves at the pleasure of the President. In time 
of war or during a national emergency declared 
by Congress, he may be reappointed for a term 
of not more than four years. 

(2) The President may appoint an officer as 
the Chief of Naval Operations only if— 

(A) the officer has had significant experience 
in joint duty assignments; and 

(B) such experience includes at least one full 
tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title) as a flag of- 
ficer. 

(3) The President may waive paragraph (2) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(b) The Chief of Naval Operations, while so 
serving, has the grade of admiral without vacat- 
ing his permanent grade. In the performance of 
his duties within the Department of the Navy, 
the Chief of Naval Operations takes precedence 
above all other officers of the naval service. 

(c) Except as otherwise prescribed by law and 
subject to section 5013(f) of this title, the Chief 
of Naval Operations performs his duties under 
the authority, direction, and control of the Sec- 
retary of the Navy and is directly responsible to 
the Secretary. 

(d) Subject to the authority, direction, and 
control of the Secretary of the Navy, the Chief 
of Naval Operations shall — 

(1) preside over the Office of the Chief of 
Naval Operations; 

(2) transmit the plans and recommendations 
of the Office of the Chief of Naval Operations 
to the Secretary and advise the Secretary 
with regard to such plans and recommenda- 
tions; 

(3) after approval of the plans or recom- 
mendations of the Office of the Chief of Naval 
Operations by the Secretary, act as the agent 
of the Secretary in carrying them into effect; 

(4) exercise supervision, consistent with the 
authority assigned to commanders of unified 
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or specified combatant commands under chap- 
ter 6 of this title, over such of the members 
and organizations of the Navy and the Marine 
Corps as the Secretary determines; 

(5) perform the duties prescribed for him by 
section 171 of this title and other provisions of 
law; and 

(6) perform such other military duties, not 
otherwise assigned by law, as are assigned to 
him by the President, the Secretary of De- 
fense, or the Secretary of the Navy. 

(e)(1) The Chief of Naval Operations shall also 
perform the duties prescribed for him as a mem- 
ber of the Joint Chiefs of Staff under section 151 
of this title. 

(2) To the extent that such action does not im- 
pair the independence of the Chief of Naval Op- 
erations in the performance of his duties as a 
member of the Joint Chiefs of Staff, the Chief of 
Naval Operations shall inform the Secretary re- 
garding military advice rendered by members of 
the Joint Chiefs of Staff on matters affecting 
the Department of the Navy. 

(3) Subject to the authority, direction, and 
control of the Secretary of Defense, the Chief of 
Naval Operations shall keep the Secretary of the 
Navy fully informed of significant military op- 
erations affecting the duties and responsibilities 
of the Secretary. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1049; amended Pub. L. 100-456, div. 
A, title V, § 519(a)(3), Sept. 29, 1988, 102 Stat. 1972; 
Pub. L. 108-136, div. A, title V, § 501(a), Nov. 24, 
2003, 117 Stat. 1456.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 5081 and 5082 of this title prior to en- 
actment of Pub. L. 99-433. 

A prior section 5033, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 279; Sept. 2, 1958, Pub. L. 85-861, §1(108), 72 Stat. 
1490; Aug. 14, 1964, Pub. L. 88-426, title III, §§305(5), 
306(j)(5), 78 Stat. 422, 432, related to appointment and 
duties of Under Secretary of the Navy, prior to repeal 
by Pub. L. 99-433, § 511(e). See section 5015 of this title. 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136 substituted "from 
the flag officers of the Navy" for "from officers on the 
active-duty list in the line of the Navy who are eligible 
to command at sea and who hold the grade of rear ad- 
miral or above". 

1988— Subsec. (a)(2)(B). Pub. L. 100-456 substituted 
"full tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title)" for "joint duty as- 
signment". 

Reappointment op Incumbent Chief op Naval 
Operations 

Pub. L. 108-136, div. A, title V, §508, Nov. 24, 2003, 117 
Stat. 1458, provided that: "Notwithstanding the provi- 
sions of section 5033(a)(1) of title 10, United States 
Code, the President, by and with the advice and con- 
sent of the Senate, may reappoint the officer serving as 
Chief of Naval Operations on October 1, 2003, for an ad- 
ditional term as Chief of Naval Operations. Such a re- 
appointment shall be for a term of not more than two 
years." 

Waiver op Qualifications for Appointment as 
Service Chief 

For provisions giving President temporary authority 
to waive requirements in subsec. (a)(2) of this section, 
see section 532(c) of Pub. L. 99-433, formerly set out as 
a note under section 3033 of this title. 



[§ 5034. Repealed. Pub. L. 104-106, div. A, title V, 
§ 502(c), Feb. 10, 1996, 110 Stat. 293] 

Section, added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1050; amended Pub. L. 102-190, div. A, 
title V, § 505(a), Dec. 5, 1991, 105 Stat. 1358, related to re- 
tirement of Chief of Naval Operations. 

A prior section 5034, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 279; Aug. 6, 1958, Pub. L. 85-599, § 8(b)(1), 72 Stat. 
519; Dec. 1, 1967, Pub. L. 90-168, §2(13), (14), 81 Stat. 523; 
Nov. 9, 1979, Pub. L. 96-107, title VIII, §820(c), 93 Stat. 
819; Sept. 24, 1983, Pub. L. 98-94, title XII, § 1212(c)(2), 97 
Stat. 687, related to appointment and duties of Assist- 
ant Secretaries of the Navy, prior to repeal by Pub. L. 
99-433, § 511(e). See section 5016 of this title. 

§ 5035. Vice Chief of Naval Operations 

(a) There is a Vice Chief of Naval Operations, 
appointed by the President, by and with the ad- 
vice and consent of the Senate, from officers on 
the active-duty list in the line of the Navy serv- 
ing in grades above captain and eligible to com- 
mand at sea. 

(b) The Vice Chief of Naval Operations, while 
so serving, has the grade of admiral without 
vacating his permanent grade. 

(c) The Vice Chief of Naval Operations has 
such authority and duties with respect to the 
Department of the Navy as the Chief of Naval 
Operations, with the approval of the Secretary 
of the Navy, may delegate to or prescribe for 
him. Orders issued by the Vice Chief of Naval 
Operations in performing such duties have the 
same effect as those issued by the Chief of Naval 
Operations. 

(d) When there is a vacancy in the office of 
Chief of Naval Operations or during the absence 
or disability of the Chief of Naval Operations — 

(1) the Vice Chief of Naval Operations shall 
perform the duties of the Chief of Naval Oper- 
ations until a successor is appointed or the ab- 
sence or disability ceases; or 

(2) if there is a vacancy in the office of the 
Vice Chief of Naval Operations or the Vice 
Chief of Naval Operations is absent or dis- 
abled, unless the President directs otherwise, 
the most senior officer of the Navy in the Of- 
fice of the Chief of Naval Operations who is 
not absent or disabled and who is not re- 
stricted in performance of duty shall perform 
the duties of the Chief of Naval Operations 
until a successor to the Chief of Naval Oper- 
ations or the Vice Chief of Naval Operations is 
appointed or until the absence or disability of 
the Chief of Naval Operations or Vice Chief of 
Naval Operations ceases, whichever occurs 
first. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1050.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5085 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 5035, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 279, authorized an Assistant Secretary of the 
Navy for Air, provided for his appointment and duties, 
and prescribed his compensation, prior to repeal by 
Pub. L. 85-599, § 8(b)(2), Aug. 6, 1958, 72 Stat. 519, eff. six 
months after Aug. 6, 1958. Subsec. (c) was also repealed 
by Pub. L. 85-861, §36B(12), Sept. 2, 1958, 72 Stat. 1571. 

§ 5036. Deputy Chiefs of Naval Operations 

(a) There are Deputy Chiefs of Naval Oper- 
ations in the Office of the Chief of Naval Oper- 
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ations, detailed by the Secretary of the Navy 
from officers on the active-duty list of the Navy 
serving in grades above captain. The Secretary 
of the Navy shall prescribe the number of Dep- 
uty Chiefs of Naval Operations under this sec- 
tion and Assistant Chiefs of Naval Operations 
under section 5037 of this title, for a total of not 
more than eight positions. 

(b) The Deputy Chiefs of Naval Operations are 
charged, under the direction of the Chief of 
Naval Operations, with the execution of the 
functions of their respective divisions. Orders is- 
sued by the Deputy Chiefs of Naval Operations 
in performing the duties assigned them are con- 
sidered as coming from the Chief of Naval Oper- 
ations. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1051; amended Pub. L. 108-375, div. 
A, title V, § 502(a), Oct. 28, 2004, 118 Stat. 1875; 
Pub. L. 110-181, div. A, title IX, § 902(b)(1), Jan. 
28, 2008, 122 Stat. 273.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5086 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 5036, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 280; Nov. 2, 1966, Pub. L. 89-718, §32, 80 Stat. 1119; 
Jan. 2, 1968, Pub. L. 90-235, § 4(a)(8), 81 Stat. 759; Dec. 12, 
1980, Pub. L. 96-513, title V, §513(4), 94 Stat. 2931, related 
to succession to duties of Secretary of the Navy, prior 
to repeal by Pub. L. 99-433, § 511(e). See section 5017 of 
this title. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "There 
are Deputy Chiefs of Naval Operations in the Office of 
the Chief of Naval Operations," for "There are in the 
Office of the Chief of Naval Operations not more than 
five Deputy Chiefs of Naval Operations," and inserted 
at end "The Secretary of the Navy shall prescribe the 
number of Deputy Chiefs of Naval Operations under 
this section and Assistant Chiefs of Naval Operations 
under section 5037 of this title, for a total of not more 
than eight positions." 

2004— Subsec. (a). Pub. L. 108-375 struck out "in the 
line" after "active-duty list". 

§ 5037. Assistant Chiefs of Naval Operations 

(a) There are Assistant Chiefs of Naval Oper- 
ations in the Office of the Chief of Naval Oper- 
ations, detailed by the Secretary of the Navy 
from officers on the active-duty list of the Navy 
and officers on the active-duty list of the Marine 
Corps. The Secretary of the Navy shall prescribe 
the number of Assistant Chiefs of Naval Oper- 
ations in accordance with section 5036(a) of this 
title. 

(b) The Assistant Chiefs of Naval Operations 
shall perform such duties as the Secretary of the 
Navy prescribes. 

(Added Pub. L. 99-433, title V, § 512(b), Oct. 1, 
1986, 100 Stat. 1051; amended Pub. L. 108-375, div. 
A, title V, § 502(b), Oct. 28, 2004, 118 Stat. 1875; 
Pub. L. 110-181, div. A, title IX, § 902(b)(2), Jan. 
28, 2008, 122 Stat. 273.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5087 of this title prior to enactment of 
Pub. L. 99-433. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "There 
are Assistant Chiefs of Naval Operations in the Office 



of the Chief of Naval Operations," for "There are in the 
Office of the Chief of Naval Operations not more than 
three Assistant Chiefs of Naval Operations," and in- 
serted at end "The Secretary of the Navy shall pre- 
scribe the number of Assistant Chiefs of Naval Oper- 
ations in accordance with section 5036(a) of this title." 

2004— Subsec. (a). Pub. L. 108-375 struck out "in the 
line" before "of the Navy". 

§ 5038. Director for Expeditionary Warfare 

(a) One of the Directors within the office of 
the Deputy Chief of Naval Operations with re- 
sponsibility for warfare requirements and pro- 
grams shall be the Director for Expeditionary 
Warfare who shall be detailed from officers on 
the active-duty list of the Marine Corps. 

(b) An officer assigned to the position of Direc- 
tor for Expeditionary Warfare, while so serving, 
has the grade of major general. 

(c) The principal duty of the Director for Ex- 
peditionary Warfare shall be to supervise the 
performance of all staff responsibilities of the 
Chief of Naval Operations regarding expedition- 
ary warfare, including responsibilities regarding 
amphibious lift, mine warfare, naval fire sup- 
port, and other missions essential to supporting 
expeditionary warfare. 

(d) The Chief of Naval Operations shall trans- 
fer duties, responsibilities, and staff from other 
personnel within the Office of the Chief of Naval 
Operations as necessary to fully support the Di- 
rector for Expeditionary Warfare. 

(Added Pub. L. 102-484, div. A, title IX, § 935(b)(1), 
Oct. 23, 1992, 106 Stat. 2478; amended Pub. L. 
103-35, title II, §201(c)(10), May 31, 1993, 107 Stat. 
98; Pub. L. 103-160, div. A, title IX, §944, Nov. 30, 
1993, 107 Stat. 1737; Pub. L. 107-107, div. A, title 
IX, §932, Dec. 28, 2001, 115 Stat. 1200.) 

Amendments 

2001— Subsec. (a). Pub. L. 107-107 substituted "office 
of the Deputy Chief of Naval Operations with respon- 
sibility for warfare requirements and programs" for 
"Office of the Deputy Chief of Naval Operations for Re- 
sources, Warfare Requirements, and Assessments". 

1993— Subsec. (e). Pub. L. 103-160 struck out subsec. 
(e) which read as follows: "This section shall cease to 
apply on November 1, 1997." 

Pub. L. 103-35 substituted "section" for "subsection". 

CHAPTER 50e— HEADQUARTERS, MARINE 
CORPS 

Sec. 

5041. Headquarters, Marine Corps: function; com- 

position. 

5042. Headquarters, Marine Corps: general duties. 

5043. Commandant of the Marine Corps. 

5044. Assistant Commandant of the Marine Corps. 

5045. Deputy Commandants. 

5046. Staff Judge Advocate to the Commandant of 

the Marine Corps. 

5047. Legislative Assistant to the Commandant. 

Amendments 

2002— Pub. L. 107-314, div. A, title V, § 504(d)(3)(B), 
Dec. 2, 2002, 116 Stat. 2532, added item 5047. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §902(b)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-224, substituted "Dep- 
uty Commandants" for "Chief of Staff; Deputy and As- 
sistant Chiefs of Staff" in item 5045. 

1986— Pub. L. 99-661, div. A, title V, § 509(a)(2), Nov. 14, 
1986, 100 Stat. 3868, added item 5046. 
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§5041. Headquarters, Marine Corps: function; 
composition 

(a) There is in the executive part of the De- 
partment of the Navy a Headquarters, Marine 
Corps. The function of the Headquarters, Marine 
Corps, is to assist the Secretary of the Navy in 
carrying out his responsibilities. 

(b) The Headquarters, Marine Corps, is com- 
posed of the following: 

(1) The Commandant of the Marine Corps. 

(2) The Assistant Commandant of the Marine 
Corps. 

(3) The Deputy Commandants. 

(4) Other members of the Navy and Marine 
Corps assigned or detailed to the Head- 
quarters, Marine Corps. 

(5) Civilian employees in the Department of 
the Navy assigned or detailed to the Head- 
quarters, Marine Corps. 

(c) Except as otherwise specifically prescribed 
by law, the Headquarters, Marine Corps, shall be 
organized in such manner, and its members shall 
perform such duties and have such titles, as the 
Secretary may prescribe. 

(Added Pub. L. 99-433, title V, § 513(b), Oct. 1, 
1986, 100 Stat. 1052; amended Pub. L. 106-398, §1 
[[div. A], title IX, § 902(a)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-224.) 

Amendments 

2000— Subsec. (b)(3) to (7). Pub. L. 106-398 added par. 
(3), redesignated pars. (6) and (7) as (4) and (5), respec- 
tively, and struck out former pars. (3) to (5) which read 
as follows: 

"(3) The Chief of Staff of the Marine Corps. 
"(4) The Deputy Chiefs of Staff. 
"(5) The Assistant Chiefs of Staff." 

§5042. Headquarters, Marine Corps: general du- 
ties 

(a) The Headquarters, Marine Corps, shall fur- 
nish professional assistance to the Secretary, 
the Under Secretary, and the Assistant Sec- 
retaries of the Navy and to the Commandant of 
the Marine Corps. 

(b) Under the authority, direction, and control 
of the Secretary of the Navy, the Headquarters, 
Marine Corps, shall — 

(1) subject to subsections (c) and (d) of sec- 
tion 5014 of this title, prepare for such employ- 
ment of the Marine Corps, and for such re- 
cruiting, organizing, supplying, equipping (in- 
cluding research and development), training, 
servicing, mobilizing, demobilizing, admin- 
istering, and maintaining of the Marine Corps, 
as will assist in the execution of any power, 
duty, or function of the Secretary or the Com- 
mandant; 

(2) investigate and report upon the efficiency 
of the Marine Corps and its preparation to sup- 
port military operations by combatant com- 
manders; 

(3) prepare detailed instructions for the exe- 
cution of approved plans and supervise the 
execution of those plans and instructions; 

(4) as directed by the Secretary or the Com- 
mandant, coordinate the action of organiza- 
tions of the Marine Corps; and 

(5) perform such other duties, not otherwise 
assigned by law, as may be prescribed by the 
Secretary. 



(Added Pub. L. 99-433, title V, § 513(b), Oct. 1, 
1986, 100 Stat. 1052.) 

§ 5043. Commandant of the Marine Corps 

(a) (1) There is a Commandant of the Marine 
Corps, appointed by the President, by and with 
the advice and consent of the Senate. The Com- 
mandant shall be appointed for a term of four 
years from the general officers of the Marine 
Corps. He serves at the pleasure of the Presi- 
dent. In time of war or during a national emer- 
gency declared by Congress, he may be reap- 
pointed for a term of not more than four years. 

(2) The President may appoint an officer as 
Commandant of the Marine Corps only if — 

(A) the officer has had significant experience 
in joint duty assignments; and 

(B) such experience includes at least one full 
tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title) as a general 
officer. 

(3) The President may waive paragraph (2) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(b) The Commandant of the Marine Corps, 
while so serving, has the grade of general with- 
out vacating his permanent grade. 

[(c) Repealed. Pub. L. 104-106, div. A, title V, 
§ 502(c), Feb. 10, 1996, 110 Stat. 293.] 

(d) Except as otherwise prescribed by law and 
subject to section 5013(f) of this title, the Com- 
mandant performs his duties under the author- 
ity, direction, and control of the Secretary of 
the Navy and is directly responsible to the Sec- 
retary. 

(e) Subject to the authority, direction, and 
control of the Secretary of the Navy, the Com- 
mandant shall — 

(1) preside over the Headquarters, Marine 
Corps; 

(2) transmit the plans and recommendations 
of the Headquarters, Marine Corps, to the Sec- 
retary and advise the Secretary with regard to 
such plans and recommendations; 

(3) after approval of the plans or recom- 
mendations of the Headquarters, Marine 
Corps, by the Secretary, act as the agent of 
the Secretary in carrying them into effect; 

(4) exercise supervision, consistent with the 
authority assigned to commanders of unified 
or specified combatant commands under chap- 
ter 6 of this title, over such of the members 
and organizations of the Marine Corps and the 
Navy as the Secretary determines; 

(5) perform the duties prescribed for him by 
section 171 of this title and other provisions of 
law; and 

(6) perform such other military duties, not 
otherwise assigned by law, as are assigned to 
him by the President, the Secretary of De- 
fense, or the Secretary of the Navy. 

(f) (1) The Commandant shall also perform the 
duties prescribed for him as a member of the 
Joint Chiefs of Staff under section 151 of this 
title. 

(2) To the extent that such action does not im- 
pair the independence of the Commandant in the 
performance of his duties as a member of the 
Joint Chiefs of Staff, the Commandant shall in- 
form the Secretary regarding military advice 
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rendered by members of the Joint Chiefs of Staff 
on matters affecting the Department of the 
Navy. 

(3) Subject to the authority, direction, and 
control of the Secretary of Defense, the Com- 
mandant shall keep the Secretary of the Navy 
fully informed of significant military operations 
affecting the duties and responsibilities of the 
Secretary. 

(Added Pub. L. 99-433, title V, § 513(b), Oct. 1, 
1986, 100 Stat. 1052; amended Pub. L. 100-456, div. 
A, title V, § 519(a)(3), Sept. 29, 1988, 102 Stat. 1972; 
Pub. L. 102-190, div. A, title V, § 505(b), Dec. 5, 
1991, 105 Stat. 1358; Pub. L. 104-106, div. A, title 
V, § 502(c), Feb. 10, 1996, 110 Stat. 293; Pub. L. 
108-136, div. A, title V, § 501(b), Nov. 24, 2003, 117 
Stat. 1456.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5201 of this title prior to enactment of 
Pub. L. 99-433. 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136 substituted "from 
the general officers of the Marine Corps" for "from offi- 
cers on the active-duty list of the Marine Corps not 
below the grade of colonel". 

1996 — Subsec. (c). Pub. L. 104-106 struck out subsec. 
(c) which read as follows: "An officer who is retired 
while serving as Commandant of the Marine Corps, or 
who, after serving at least two and one-half years as 
Commandant, is retired after completion of that serv- 
ice while serving in a lower grade than general, may, in 
the discretion of the President and by and with the ad- 
vice and consent of the Senate, be retired with the 
grade of general." 

1991— Subsec. (c). Pub. L. 102-190 inserted "and by and 
with the advice and consent of the Senate" after 
"President". 

1988— Subsec. (a)(2)(B). Pub. L. 100-456 substituted 
"full tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title)" for "joint duty as- 
signment". 

Waiver op Qualifications for Appointment as 
Service Chief 

For provisions giving President temporary authority 
to waive requirements in subsec. (a)(2) of this section, 
see section 532(c) of Pub. L. 99-433, formerly set out as 
a note under section 3033 of this title. 

§ 5044. Assistant Commandant of the Marine 
Corps 

(a) There is an Assistant Commandant of the 
Marine Corps, appointed by the President, by 
and with the advice and consent of the Senate, 
from officers on the active-duty list of the Ma- 
rine Corps not restricted in the performance of 
duty. 

(b) The Assistant Commandant of the Marine 
Corps, while so serving, has the grade of general 
without vacating his permanent grade. 

(c) The Assistant Commandant has such au- 
thority and duties with respect to the Marine 
Corps as the Commandant, with the approval of 
the Secretary of the Navy, may delegate to or 
prescribe for him. Orders issued by the Assistant 
Commandant in performing such duties have the 
same effect as those issued by the Commandant. 

(d) When there is a vacancy in the office of 
Commandant of the Marine Corps, or during the 
absence or disability of the Commandant — 



(1) the Assistant Commandant of the Marine 
Corps shall perform the duties of the Com- 
mandant until a successor is appointed or the 
absence or disability ceases; or 

(2) if there is a vacancy in the office of the 
Assistant Commandant of the Marine Corps or 
the Assistant Commandant is absent or dis- 
abled, unless the President directs otherwise, 
the most senior officer of the Marine Corps in 
the Headquarters, Marine Corps, who is not 
absent or disabled and who is not restricted in 
performance of duty shall perform the duties 
of the Commandant until a successor to the 
Commandant or the Assistant Commandant is 
appointed or until the absence or disability of 
the Commandant or Assistant Commandant 
ceases, whichever occurs first. 

(Added Pub. L. 99-433, title V, § 513(b), Oct. 1, 
1986, 100 Stat. 1054.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5202 of this title prior to enactment of 
Pub. L. 99-433. 

§ 5045. Deputy Commandants 

There are in the Headquarters, Marine Corps, 
not more than six Deputy Commandants, de- 
tailed by the Secretary of the Navy from officers 
on the active-duty list of the Marine Corps. 

(Added Pub. L. 99-433, title V, § 513(b), Oct. 1, 
1986, 100 Stat. 1054; amended Pub. L. 106-398, §1 
[[div. A], title IX, § 902(b)(1)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-224; Pub. L. 107-314, div. A, title 
IX, §934, Dec. 2, 2002, 116 Stat. 2626.) 

Amendments 

2002— Pub. L. 107-314 substituted "six" for "five". 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "There are in the Headquarters, Marine Corps, a 
Chief of Staff, not more than five Deputy Chiefs of 
Staff, and not more than three Assistant Chiefs of 
Staff, detailed by the Secretary of the Navy from offi- 
cers on the active-duty list of the Marine Corps." 

§ 5046. Staff Judge Advocate to the Commandant 
of the Marine Corps 

(a) An officer of the Marine Corps who is a 
judge advocate and a member of the bar of a 
Federal court or the highest court of a State or 
territory and who has had at least eight years of 
experience in legal duties as a commissioned of- 
ficer may be detailed as Staff Judge Advocate to 
the Commandant of the Marine Corps. The Staff 
Judge Advocate to the Commandant of the Ma- 
rine Corps, while so serving, has the grade of 
major general. 

(b) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the Navy, in 
selecting an officer for recommendation to the 
President for appointment as the Staff Judge 
Advocate to the Commandant of the Marine 
Corps, shall ensure that the officer selected is 
recommended by a board of officers that, insofar 
as practicable, is subject to the procedures ap- 
plicable to selection boards convened under 
chapter 36 of this title. 

(c) No officer or employee of the Department 
of Defense may interfere with — 

(1) the ability of the Staff Judge Advocate to 
the Commandant of the Marine Corps to give 
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independent legal advice to the Commandant 
of the Marine Corps; or 

(2) the ability of judge advocates of the Ma- 
rine Corps assigned or attached to, or perform- 
ing duty with, military units to give independ- 
ent legal advice to commanders. 

(Added Pub. L. 99-661, div. A, title V, § 509(a)(1), 
Nov. 14, 1986, 100 Stat. 3868; amended Pub. L. 
103-337, div. A, title V, § 504(b)(4), Oct. 5, 1994, 108 
Stat. 2751; Pub. L. 108-375, div. A, title V, 
§ 574(b)(2), Oct. 28, 2004, 118 Stat. 1922; Pub. L. 
110-417, [div. A], title V, § 504(a), Oct. 14, 2008, 122 
Stat. 4434.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-417 substituted "The 
Staff Judge Advocate to the Commandant of the Ma- 
rine Corps, while so serving, has the grade of major 
general." for "If an officer appointed as the Staff Judge 
Advocate to the Commandant of the Marine Corps 
holds a lower regular grade, the officer shall be ap- 
pointed In the regular grade of brigadier general." 

2004— Subsec. (c). Pub. L. 108-375 added subsec. (c). 

1994— Subsec. (a). Pub. L. 103-337, § 504(b)(4)(A), added 
second sentence and struck out former second sentence 
which read as follows: "While so serving, a judge advo- 
cate who holds a grade lower than brigadier general 
shall hold the grade of brigadier general if appointed to 
that grade by the President, by and with the advice and 
consent of the Senate." 

Subsec. (b). Pub. L. 103-337, § 504(b)(4)(B), added sub- 
sec. (b) and struck out former subsec. (b) which read as 
follows: "An officer retiring from the position of Staff 
Judge Advocate to the Commandant of the Marine 
Corps, after serving at least three years in that posi- 
tion, shall be retired in the highest grade in which that 
officer served on active duty satisfactorily, as deter- 
mined by the Secretary of the Navy." 

Effective Date 

Section 509(b) of Pub. L. 99-661 provided that: "Sec- 
tion 5046 of title 10, United States Code, as added by 
subsection (a), shall apply only with respect to appoint- 
ments as Staff Judge Advocate to the Commandant of 
the Marine Corps made on or after the date of the en- 
actment of this Act [Nov. 14, 1986]." 

Transition Provision for Retirement of Staff 
Judge Advocates 

Section 509(d) of Pub. L. 99-661 provided that: "Not- 
withstanding section 1370(a)(2) of title 10, United States 
Code, an officer serving in the position of Staff Judge 
Advocate to the Commandant of the Marine Corps, or 
an equivalent position, on the day before the date of 
the enactment of this Act [Nov. 14, 1986], if retired after 
having served in such position (or equivalent position) 
at least three years, Including any service in such posi- 
tion (or its equivalent) before such date, shall be re- 
tired in the highest grade in which the officer served on 
active duty satisfactorily, as determined by the Sec- 
retary of the Navy." 

§ 5047. Legislative Assistant to the Commandant 

There is in the Marine Corps a Legislative As- 
sistant to the Commandant. An officer assigned 
to that position shall be in a grade above colo- 
nel. 

(Added Pub. L. 107-314, div. A, title V, 
§ 504(d)(3)(A), Dec. 2, 2002, 116 Stat. 2532.) 

CHAPTER 507— COMPOSITION OF THE 
DEPARTMENT OF THE NAVY 

Sec. 

5061. Department of the Navy: composition. 



Sec. 

5062. United States Navy: composition; functions. 

5063. United States Marine Corps: composition; 

functions. 

Amendments 

1986— Pub. L. 99-433, title V, § 511(b)(1), Oct. 1, 1986, 100 
Stat. 1042, inserted heading for new chapter 507 relating 
to composition of the Department of the Navy, and 
items 5061 to 5063. The heading for former chapter 507, 
relating to Office of the Comptroller of the Navy, and 
former items 5061 to 5064 were struck out as part of the 
repeal of former chapter 507 by Pub. L. 99-433, title V, 
§ 511(a), Oct. 1, 1986, 100 Stat. 1042. 

§ 5061. Department of the Navy: composition 

The Department of the Navy is composed of 
the following: 

(1) The Office of the Secretary of the Navy. 

(2) The Office of the Chief of Naval Oper- 
ations. 

(3) The Headquarters, Marine Corps. 

(4) The entire operating forces, including 
naval aviation, of the Navy and of the Marine 
Corps, and the reserve components of those op- 
erating forces. 

(5) All field activities, headquarters, forces, 
bases, installations, activities, and functions 
under the control or supervision of the Sec- 
retary of the Navy. 

(6) The Coast Guard when it is operating as 
a service in the Navy. 

(Added Pub. L. 99-433, title V, § 511(b)(1), Oct. 1, 
1986, 100 Stat. 1043.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5011 of this title prior to enactment of 
Pub. L. 99-433. 

A prior section 5061, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 280, related to appointment and functions of 
Comptroller of the Navy, prior to repeal by Pub. L. 
99-433, § 511(a). 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§5062. United States Navy: composition; func- 
tions 

(a) The Navy, within the Department of the 
Navy, includes, in general, naval combat and 
service forces and such aviation as may be or- 
ganic therein. The Navy shall be organized, 
trained, and equipped primarily for prompt and 
sustained combat incident to operations at sea. 
It is responsible for the preparation of naval 
forces necessary for the effective prosecution of 
war except as otherwise assigned and, in accord- 
ance with integrated joint mobilization plans, 
for the expansion of the peacetime components 
of the Navy to meet the needs of war. 

(b) The naval combat forces of the Navy shall 
include not less than 11 operational aircraft car- 
riers. For purposes of this subsection, an oper- 
ational aircraft carrier includes an aircraft car- 
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rier that is temporarily unavailable for world- 
wide deployment due to routine or scheduled 
maintenance or repair. 

(c) All naval aviation shall be integrated with 
the naval service as part thereof within the De- 
partment of the Navy. Naval aviation consists of 
combat and service and training forces, and in- 
cludes land-based naval aviation, air transport 
essential for naval operations, all air weapons 
and air techniques involved in the operations 
and activities of the Navy, and the entire re- 
mainder of the aeronautical organization of the 
Navy, together with the personnel necessary 
therefor. 

(d) The Navy shall develop aircraft, weapons, 
tactics, technique, organization, and equipment 
of naval combat and service elements. Matters 
of joint concern as to these functions shall be 
coordinated between the Army, the Air Force, 
and the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 277, §5012; re- 
numbered §5062 and amended Pub. L. 99-433, title 
V, § 511(b)(3), (4), Oct. 1, 1986, 100 Stat. 1043; Pub. 
L. 109-163, div. A, title I, § 126(a), Jan. 6, 2006, 119 
Stat. 3159; Pub. L. 109-364, div. A, title X, 
§ 1011(a), Oct. 17, 2006, 120 Stat. 2374.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5012 


5 U.S.C. 411a(b). 


July 26, 1947, ch. 343, 
§ 206(b), 61 Stat. 501. 





Prior Provisions 

A prior section 5062, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 281, prescribed the pay and allowances of the Dep- 
uty Comptroller, prior to repeal by Pub. L. 87-649, 
§14c(ll), Sept. 7, 1962, 76 Stat. 501, eff. Nov. 1, 1962. 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 substituted "11" for 
"12". 

Pub. L. 109-163, § 126(a)(2), added subsec. (b). Former 
subsec. (b) redesignated (c). 

Subsecs. (c), (d). Pub. L. 109-163, § 126(a)(1), redesig- 
nated subsecs. (b) and (c) as (c) and (d), respectively. 

1986— Pub. L. 99-433, § 511(b)(3), renumbered section 
5012 of this title as this section. 

Subsec. (a). Pub. L. 99-433, § 511(b)(4)(A), substituted 
"assigned and, in accordance with Integrated joint mo- 
bilization plans, for the expansion of the peacetime 
components of the Navy to meet the needs of war" for 
"assigned and is generally responsible for naval recon- 
naissance, antisubmarine warfare, and protection of 
shipping". 

Subsec. (d). Pub. L. 99-433, § 511(b)(4)(B), struck out 
subsec. (d) which related to responsibility for expansion 
of peacetime naval components to meet the needs of 
war. 

Number op Navy Carrier Air Wings and Carrier 
Air Wing Headquarters 

Pub. L. 112-81, div. A, title X, §1093, Dec. 31, 2011, 125 
Stat. 1606, provided that: "The Secretary of the Navy 
shall ensure that the Navy maintains — 

"(1) a minimum of 10 carrier air wings; and 
"(2) for each such carrier air wing, a dedicated and 
fully staffed headquarters." 

§5063. United States Marine Corps: composition; 
functions 

(a) The Marine Corps, within the Department 
of the Navy, shall be so organized as to include 



not less than three combat divisions and three 
air wings, and such other land combat, aviation, 
and other services as may be organic therein. 
The Marine Corps shall be organized, trained, 
and equipped to provide fleet marine forces of 
combined arms, together with supporting air 
components, for service with the fleet in the sei- 
zure or defense of advanced naval bases and for 
the conduct of such land operations as may be 
essential to the prosecution of a naval cam- 
paign. In addition, the Marine Corps shall pro- 
vide detachments and organizations for service 
on armed vessels of the Navy, shall provide secu- 
rity detachments for the protection of naval 
property at naval stations and bases, and shall 
perform such other duties as the President may 
direct. However, these additional duties may not 
detract from or interfere with the operations for 
which the Marine Corps is primarily organized. 

(b) The Marine Corps shall develop, in coordi- 
nation with the Army and the Air Force, those 
phases of amphibious operations that pertain to 
the tactics, technique, and equipment used by 
landing forces. 

(c) The Marine Corps is responsible, in accord- 
ance with integrated joint mobilization plans, 
for the expansion of peacetime components of 
the Marine Corps to meet the needs of war. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 278, §5013; re- 
numbered §5063, Pub. L. 99-433, title V, 
§ 511(b)(3), Oct. 1, 1986, 100 Stat. 1043.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5013 


5 U.S.C. 411a(c) (less last 
32 words of 1st sen- 
tence). 


July 26, 1947, ch. 343, 
§ 206(c) (less last 32 
words of 1st sentence), 
61 Stat. 502; as amend- 
ed June 28, 1952, ch. 
479, §1, 66 Stat. 282. 





Prior Provisions 

A prior section 5063, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 281, related to establishment and duties of Office 
of Budget and Reports, prior to repeal by Pub. L. 99-433, 
§ 511(a). 

A prior section 5064, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 281; Sept. 7, 1962, Pub. L. 87-649, §14(c)(12), (13), 76 
Stat. 501; Dec. 12, 1980, Pub. L. 96-513, title III, §341, 
title V, §503(3), 94 Stat. 2901, 2911, related to Director 
and Assistant of Office of Budget and Reports, prior to 
repeal by Pub. L. 99-433, § 511(a). 

[CHAPTER 509— REPEALED] 

[§§5081 to 5087. Repealed. Pub. L. 99-433, title V, 
§ 512(a), Oct. 1, 1986, 100 Stat. 1048] 

Section 5081, acts Aug. 10, 1956, ch. 1041, 70A Stat. 281; 
Aug. 6, 1958, Pub. L. 85-599, §4(b), 72 Stat. 516; Sept. 7, 
1962, Pub. L. 87-651, title I, §§114, 120, 76 Stat. 513; June 
5, 1967, Pub. L. 90-22, title IV, §402, 81 Stat. 53; Dec. 12, 
1980, Pub. L. 96-513, title V, §503(3), 94 Stat. 2911, related 
to appointment, term of office, rank, and functions of 
Chief of Naval Operations. See section 5033 of this title. 

Section 5082, acts Aug. 10, 1956, ch. 1041, 70A Stat. 282; 
Sept. 7, 1962, Pub. L. 87-651, title I, §121, 76 Stat. 513; 
Nov. 2, 1966, Pub. L. 89-718, §33, 80 Stat. 1119, related to 
coordinating duties of Chief of Naval Operations. See 
section 5032 of this title. 

Section 5083, acts Aug. 10, 1956, ch. 1041, 70A Stat. 282; 
May 20, 1958, Pub. L. 85-422, §6(2), 72 Stat. 129; July 1, 
1986, Pub. L. 99-348, title I, § 104(c)(1), 100 Stat. 691, re- 
lated to retirement of Chief of Naval Operations. 
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Section 5084, act Aug. 10, 1956, oh. 1041, 70A Stat. 282, 
related to quarters for Chief of Naval Operations. 

Section 5085, acts Aug. 10, 1956, ch. 1041, 70A Stat. 283; 
Aug. 6, 1958, Pub. L. 85-599, §6(b), 72 Stat. 519; Dec. 12, 
1980, Pub. L. 96-513, title V, §503(4), 94 Stat. 2911, related 
to appointment, powers, and duties of Vice Chief of 
Naval Operations. See section 5035 of this title. 

Section 5086, acts Aug. 10, 1956, ch. 1041, 70A Stat. 283; 
Dec. 12, 1980, Pub. L. 96-513, title V, §503(5), 94 Stat. 
2911, related to detail and duties of Deputy Chiefs of 
Naval Operations. See section 5036 of this title. 

Section 5087, acts Aug. 10, 1956, ch. 1041, 70A Stat. 283; 
Dec. 12, 1980, Pub. L. 96-513, title V, §503(6), 94 Stat. 
2911, related to detail and duties of Assistant Chiefs of 
Naval Operations. See section 5037 of this title. 

[§5088. Renumbered §5020] 

[CHAPTER 511— REPEALED] 

[§§5111, 5112. Repealed. Pub. L. 89-718, § 34(a), 
Nov. 2, 1966, 80 Stat. 1119] 

Section 5111, acts Aug. 10, 1956, ch. 1041, 70A Stat. 284; 
Sept. 7, 1962, Pub. L. 87-649, §14(c)(14), 76 Stat. 501, cre- 
ated an Office of Naval Material, established position of 
Chief of Naval Material, and set out powers and duties 
of Chief of Naval Materials. 

Section 5112, act Aug. 10, 1956, ch. 1041, 70A Stat. 284, 
provided for detailing of an officer as Vice Chief of 
Naval Material to serve in event of absence or disabil- 
ity of Chief of Naval Material. 

DEPARTMENT OF DEFENSE REORGANIZATION 
ORDER 
Eff. May 1, 1966, 31 F.R. 7188 
REORGANIZATION OF THE DEPARTMENT OF THE NAVY 

By virtue of the authority vested in me by section 125 
of title 10 of the United States Code, and as Secretary 
of Defense, it is hereby ordered as follows: 

Section 1. Abolition of Office of Naval Material and 
Transfer of Functions. — The Office of Naval Material and 
the offices of Chief of Naval Material and Vice Chief of 
Naval Material named in sections 5111 and 5112, title 10, 
United States Code, are hereby abolished and their 
functions, including those functions described in sec- 
tions 5111 and 5082(a)(2), title 10, United States Code, 
are transferred to the Secretary of the Navy. 

Sec. 2. Abolition of Certain Bureaus and Transfer of 
Functions. — The following bureaus, named in chapter 
513 of title 10, United States Code, and the offices of the 
chiefs, deputy chiefs, and other officials of such bu- 
reaus are hereby abolished and all their functions are 
transferred to the Secretary of the Navy: 

(a) Bureau of Naval Weapons; 

(b) Bureau of Ships; 

(c) Bureau of Supplies and Accounts; and 

(d) Bureau of Yards and Docks. 

Sec. 3. Performance of Transferred Functions. — Subject 
to the provisions of sections 5012 and 5013, title 10, 
United States Code, the Secretary of the Navy may 
from time to time make such provisions as he shall 
deem appropriate authorizing the performance by any 
other officer, or by any office, agency, or employee, of 
the Department of the Navy of any function transferred 
to the Secretary by the provisions of this order, or as- 
signing any such function to any other officer, or to 
any office, agency, or employee, of the Department of 
the Navy. 

Sec. 4. Transitional Provisions. — In order to assist in 
the orderly transfer of functions and to promote con- 
tinuity of operations, the Secretary of the Navy may, 
if he considers it necessary, delay beyond the effective 
date of this order the abolition of any office or the 
transfer of any function. 

Sec. 5. Effective Date. — The provisions of this order 
shall take effect on the date determined under section 
125, title 10, United States Code, or the first day of May 
1966, whichever is later. 

Robert S. McNamara. 



CHAPTER 513— BUREAUS; OFFICE OF THE 
JUDGE ADVOCATE GENERAL 

Sec. 

5131. Bureaus: names; location. 

5132. Bureaus: distribution of business; orders; rec- 

ords; expenses. 

5133. Bureau Chiefs: rank; pay and allowances; re- 

tirement. 
[5134. Repealed.] 

5135. Bureau Chiefs: succession to duties. 
[5136. Repealed.] 

5137. Bureau of Medicine and Surgery: Chief; Dep- 

uty Chief. 

5138. Bureau of Medicine and Surgery: Dental 

Corps; Chief; functions. 

5139. Appointment of chiropractors in the Medical 

Service Corps. 
[5140. Repealed.] 

5141. Bureau of Naval Personnel: Chief of Naval 

Personnel; Deputy Chief of Naval Person- 
nel. 

5142. Chaplain Corps and Chief of Chaplains. 
5142a. Deputy Chief of Chaplains. 

5143. Office of Navy Reserve: appointment of Chief. 

5144. Office of Marine Forces Reserve: appointment 

of Commander. 
[5145 to 5147. Repealed.] 

5148. Judge Advocate General's Corps: Office of the 

Judge Advocate General; Judge Advocate 
General; appointment, term, emoluments, 
duties. 

5149. Office of the Judge Advocate General: Deputy 

Judge Advocate General; Assistant Judge 
Advocates General. 

5150. Staff Corps of the Navy. 
[5151 to 5153. Renumbered.] 
[5154. Repealed.] 

[5155. Renumbered.] 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 593(d)(2), Oct. 
17, 2006, 120 Stat. 2235, substituted "Corps" for "Divi- 
sion" in item 5138. 

Pub. L. 109-163, div. A, title V, § 515(b)(4)(A), Jan. 6, 
2006, 119 Stat. 3235, substituted "Navy" for "Naval" in 
item 5143. 

1996— Pub. L. 104-201, div. A, title XII, § 1212(b)(2), 
(c)(2), Sept. 23, 1996, 110 Stat. 2692, 2693, added items 5143 
and 5144. 

1994— Pub. L. 103-337, div. A, title V, § 504(b)(5), Oct. 5, 
1994, 108 Stat. 2751, struck out "and Judge Advocate 
General" after "Chiefs" in item 5133. 

1992— Pub. L. 102-484, div. A, title V, § 505(b)(2), Oct. 
23, 1992, 106 Stat. 2404, added item 5139. 

1986— Pub. L. 99-433, title V, §514(a)(l), (3), Oct. 1, 1986, 
100 Stat. 1054, struck out "; OFFICE OF NAVAL RE- 
SEARCH" after "GENERAL" in chapter heading, 
struck out items 5150 "Office of Naval Research: Chief, 
appointment, term, emoluments; Assistant Chief; suc- 
cession to duties", 5151 "Office of Naval Research: du- 
ties", 5152 "Office of Naval Research: appropriations; 
time limit", and 5153 "Naval Research Advisory Com- 
mittee", and redesignated item 5155 as item 5150. 

1980— Pub. L. 96-513, title V, §§503(8), 513(6), Dec. 12, 
1980, 94 Stat. 2911, 2931, struck out items 5134 "Deputy 
Bureau Chiefs: pay", 5139 "Bureau of Medicine and Sur- 
gery: Medical Service Corps, Chief", 5140 "Bureau of 
Medicine and Surgery: Nurse Corps, Director", and 5143 
"Bureau of Naval Personnel: Assistant Chief of 
Women", and added item 5155. 

Pub. L. 96-343, § 11(b), Sept. 8, 1980, 94 Stat. 1130, sub- 
stituted "Chaplain Corps and" for "Bureau of Naval 
Personnel:" in item 5142 and added item 5142a. 

1967— Pub. L. 90-179, §2(3), Dec. 8, 1967, 81 Stat. 547, in- 
serted reference to Judge Advocate General's Corps in 
item 5148 and inserted reference to Deputy Judge Advo- 
cate General and substituted "Advocates General" for 
"Advocate General; succession to duties" after "Assist- 
ant Judge" in item 5149. 
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1966— Pub. L. 89-718, §§35(2), (5), 36, Nov. 2, 1966, 80 
Stat. 1120, inserted "and Judge Advocate General" 
after "Bureau Chiefs" in item 5133, struck out items 
5145, 5146, 5147, and 5154 which related to Bureau of 
Ships and the Chief, Deputy Chief, and Division Heads 
thereof, Bureau of Supplies and Accounts and the Chief 
and Deputy Chief thereof, Bureau of Yards and Docks 
and the Chief and Deputy Chief thereof, and Bureau of 
Naval Weapons and the Chief and Deputy Chief thereof, 
respectively, and struck out "pay," in item 5149. 

1959— Pub. L. 86-174, §§1(3), 2(4), Aug. 18, 1959, 73 Stat. 
395, 396, added item 5154 and eliminated items 5136 and 
5144. 

§5131. Bureaus: names; location 

There are in the executive part of the Depart- 
ment of the Navy the following bureaus: 

(1) Bureau of Medicine and Surgery. 

(2) Bureau of Naval Personnel. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 285; Pub. L. 
86-174, §§1(1), 2(1), Aug. 18, 1959, 73 Stat. 395; Pub. 
L. 89-718, §35(1), Nov. 2, 1966, 80 Stat. 1120.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5131 


5 U.S.C 429 (less applica- 
bility to distribution 
of business among bu- 
reaus). 


R.S. 419 (less applicabil- 
ity to distribution of 
business among bu- 
reaus); July 19, 1892, 
ch. 206. 27 Stat. 243 (6th 
par.); June 30, 1914, ch. 
130, 38 Stat. 408 (4th 
par.); July 12, 1921, ch. 
44, §8 (1st 17 words of 
1st par.). 42 Stat. 140; 
June 20, 1940. ch. 400, 
§l(a), (b), 54 Stat. 492; 
May 13, 1942, ch. 303, 
§1, 56 Stat. 276. 





The bureaus are listed alphabetically for conven- 
ience. This listing has no effect on the precedence of 
the bureaus. 



Amendments 

1966— Pub. L. 89-718 struck out els. (3) to (6) which re- 
lated to the Bureau of Naval Weapons, the Bureau of 
Ships, the Bureau of Supplies and Accounts, and the 
Bureau of Yards and Docks, respectively. 

1959 — Pub. L. 86-174 inserted reference to Bureau of 
Naval Weapons and struck out reference to Bureau of 
Aeronautics and Bureau of Ordnance. 

Effective Date of 1959 Amendment 

Section 2 of Pub. L. 86-174 provided that the amend- 
ment of this section and section 5133 of this title and 
the repeal of sections 5136 and 5144 of this title shall be 
effective on July 1, 1960, or on any earlier date on 
which the Secretary of the Navy makes a formal find- 
ing that all the functions of the Bureau of Aeronautics 
and the Bureau of Ordnance have been transferred to 
the Bureau of Naval Weapons or elsewhere. 

Bureau of Naval Weapons; Transfer of Funds 

Section 3 of Pub. L. 86-174 provided that: "The unex- 
pended balances of appropriations and funds available 
for use in connection with the exercise of any function 
transferred to the Bureau of Naval Weapons shall be 
transferred in the manner provided by section 407 of the 
National Security Act of 1947, as amended (5 U.S.C. 
172f) [10 U.S.C. 126], for use in connection with the 
transferred functions." 

§ 5132. Bureaus: distribution of business; orders; 
records; expenses 

(a) Except as otherwise provided by law, the 
business of the executive part of the Department 
of the Navy shall be distributed among the bu- 



reaus as the Secretary of the Navy considers ex- 
pedient and proper. 

(b) Each bureau shall perform its duties under 
the authority of the Secretary, and its orders 
are considered as coming from the Secretary. 

(c) Under the Secretary, each bureau has cus- 
tody and charge of its records and accounts. 

(d) Each bureau shall furnish to the Secretary 
estimates for its specific, general, and contin- 
gent expenses. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 285.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5132(a) 


5 U.S.C. 429 (as applica- 


R.S. 419 (as applicable to 




ble to distribution of 


distribution of busi- 




business among bu- 


ness among bureaus). 




reaus). 






5 U.S.C. 455 (1st 23 


July 12, 1921, ch. 44, §8 




words). 


(1st par., 1st 37 words). 






42 Stat. 140. 


5132(b) 


5 U.S.C. 430 (last 39 


R.S. 420 (last 39 words). 




words). 






5 U.S.C. 430b. 


June 20. 1940, ch. 400, 






§l(b) (2d sentence), 54 






Stat. 493. 




5 U.S.C. 455 (less 1st 23 


July 12, 1921, ch. 44, §8 




words). 


(1st par., less 1st 37 






words), 42 Stat. 140. 


5132(c) 


5 U.S.C. 430 (less last 39 


R.S. 420 (less last 39 




words). 


words). 


5132(d) 


5 U.S.C. 431. 


R.S. 430. 



In subsection (a) the phrase "Except as otherwise 
provided by law" is added to preserve provisions direct- 
ing that the Chief of Naval Operations and other statu- 
tory offices and boards share in the business of the ex- 
ecutive part of the Department of the Navy. The words 
"The Bureau of Aeronautics shall be charged with mat- 
ters pertaining to naval aeronautics" in 5 U.S.C. 455 are 
omitted as implied in the name of the bureau and cov- 
ered by the authority granted to the Secretary to dis- 
tribute the business of the Department. 

In subsection (b) the words "and shall have full force 
and effect as such" are omitted as surplusage. 

In subsection (c) the words "Under the Secretary" 
are inserted to make the provisions of 5 U.S.C. 413 and 
5 U.S.C. 430, the latter of which is here codified, harmo- 
nious and to give meaning to each provision. 

Transfer of Functions 

Transfer of functions of bureaus and reorganization, 
see note set out under section 5111 of this title. 

§5133. Bureau Chiefs: rank; pay and allowances; 
retirement 

(a) Unless appointed to a higher grade under 
another provision of law, an officer of the Navy, 
while serving as a chief of bureau, has the rank 
of rear admiral. 

(b) Except for an officer who is serving or has 
served in the grade of vice admiral under section 
5137(a) of this title, an officer who is retired 
while serving as a chief of bureau, or who, after 
serving at least two and one-half years as chief 
of bureau, is retired after completion of that 
service while serving in a lower rank or grade, 
may, in the discretion of the President, be re- 
tired with the grade of rear admiral, and with 
retired pay based on that grade. An officer who 
is serving or has served in the grade of vice ad- 
miral under section 5137(a) of this title may, 
upon retirement, be appointed by the President, 
by and with the advice and consent of the Sen- 
ate, to the highest grade held by him while on 
the active list or active-duty list and with re- 
tired pay based on that grade. 
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(c) Except in time of war, any officer of a staff 
corps who has served as a chief of bureau for a 
full term is exempt from sea duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 285; Pub. L. 

86- 174, §2(2), Aug. 18, 1959, 73 Stat. 396; Pub. L. 

87- 649, §14c(15), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
89-288, §3, Oct. 22, 1965, 79 Stat. 1050; Pub. L. 
89-718, §35(2)-(4), Nov. 2, 1966, 80 Stat. 1120; Pub. 
L. 96-513, title V, §503(9), Dec. 12, 1980, 94 Stat. 
2911; Pub. L. 103-337, div. A, title V, § 504(b)(3), 
(5), Oct. 5, 1994, 108 Stat. 2751.) 

Historical and Revision Notes 



Revised 
section 



5133(a) . 



5133(b) . 



5133(c) . 



Source (U.S. Code) 



5 U.S.C. 441 (less applica- 
bility to JAG). 



5 U.S.C. 441a (as applica- 
ble to rank, pay and al- 
lowances). 

5 U.S.C. 439 (last 39 
words). 

5 U.S.C. 425a (as applica- 
ble to Chiefs of Bu- 
reaus). 

5 U.S.C. 441a (as applica- 
ble to retirement). 



34 U.S.C. 225. 



Source (Statutes at Large) 



July 1, 1918, ch. 114. 40 
Stat. 717 (1st sentence 
on p. 717, less applica- 
bility to JAG). 

June 20, 1940, ch. 400, 
§l(c) (2d sentence, less 
applicability to retire- 
ment), 54 Stat. 493. 

July 12, 1921, ch. 44. §8 
(2d par., last 42 words). 
42 Stat. 140. 

June 22, 1938, ch. 567, 52 
Stat. 839 (as applicable 
to Chiefs of Bureaus). 

June 20, 1940, ch. 400, 
§l(c) (2d sentence as 
applicable to retire- 
ment), 54 Stat. 493. 

U.S. 1436. 



In subsection (a), the language that incorporates the 
rank, pay, and allowances of chiefs of bureaus of the 
War Department for chiefs of bureaus is executed. Cre- 
ation of the Department of the Air Force by the Na- 
tional Security Act of 1947, and the saving provisions in 
§305 of that act, would relate chiefs of bureaus of the 
Navy to the corresponding officers of both the other 
military departments. Since there is now positive orga- 
nizational law for both of those departments providing 
the grades of the departmental officers, and, since in 
the reorganization of the departments, there is no pre- 
cise counterpart of the chief of a Navy bureau, it is in- 
appropriate to continue the incorporation by reference. 
Subsection (a), therefore, provides that bureau chiefs 
are entitled to have the rank of rear admiral with pay 
and allowances of a rear admiral in the upper half, 
which, under §516 of the Officer Personnel Act of 1947, 
corresponds with major general. The subsection also 
recognizes the possibility of appointing an officer of 
the Marine Corps as Chief of the Bureau of Aeronautics 
by providing that such an appointee has the rank, pay, 
and allowances of a major general. 

Amendments 

1994— Pub. L. 103-337, §504(b)(5), struck out "and 
Judge Advocate General" after "Chiefs" in section 
catchline. 

Subsec. (a). Pub. L. 103-337, § 504(b)(3)(A), struck out 
"or the Judge Advocate General" after "chief of bu- 
reau" and struck out at end "Unless appointed to a 
higher grade under another provision of law, an officer 
of the Marine Corps, while serving as Judge Advocate 
General, has the rank of major general." 

Subsec. (b). Pub. L. 103-337, § 504(b)(3)(B), struck out 
"or the Judge Advocate General" after "chief of bu- 
reau" in two places and "or major general, as appro- 
priate" after "grade of rear admiral". 

1980 — Subsec. (b). Pub. L. 96-513 struck out second 
sentence relating to retired pay of an officer retired in 
the grade of rear admiral, and inserted "or active-duty 
list" after "active list" in third sentence. 

1966— Pub. L. 89-718 inserted reference to the Judge 
Advocate General in section catchline, substituted 
"Judge Advocate General" for "Chief of the Bureau of 
Naval Weapons", inserted "or the Judge Advocate Gen- 
eral" after "chief of bureau" in subsec. (a), and "or the 



Judge Advocate General" after "chief of bureau" in 
subsec. (b). 

1965— Subsec. (b). Pub. L. 89-288 permitted an officer 
who is serving or has served in the grade of vice admi- 
ral under section 5137(a) of this title, upon retirement, 
to be appointed by the President, by and with the ad- 
vice and consent of the Senate, to the highest grade 
held by him while on the active list and with the re- 
tired pay based on that grade. 

1962 — Subsec. (a). Pub. L. 87-649 repealed provisions 
which prescribed the pay and allowances of a chief of 
bureau and of the Chief of the Bureau of Naval Weap- 
ons, in the Marine Corps. See section 202 of Title 37, 
Pay and Allowances of the Uniformed Services. 

1959— Pub. L. 86-174 substituted "Bureau of Naval 
Weapons" for "Bureau of Aeronautics". 

Effective Date op 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendments 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Effective Date of 1959 Amendment 

For effective date of amendment by Pub. L. 86-174 see 
note set out under section 5131 of this title. 

Transfer of Functions 

Transfer of functions of Offices of Bureau Chiefs, see 
note set out under section 5111 of this title. 

[§5134. Repealed. Pub. L. 87-649, § 14c(16), Sept. 
7, 1962, 76 Stat. 501] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 286, pre- 
scribed pay of deputy chiefs of bureaus. See Title 37, 
Pay and Allowances of the Uniformed Services. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

§ 5135. Bureau Chiefs: succession to duties 

(a) When there is a vacancy in the office of 
chief of a bureau, or during the absence or dis- 
ability of the chief of a bureau, the deputy chief 
of that bureau, unless otherwise directed by the 
President, shall perform the duties of the chief 
until a successor is appointed or the absence or 
disability ceases. 

(b) When subsection (a) cannot be complied 
with because of the absence or disability of the 
deputy chief of the bureau, the heads of the 
major divisions of the bureau, in the order di- 
rected by the Secretary of the Navy, shall per- 
form the duties of the chief, unless otherwise di- 
rected by the President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 286.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5135(a) 


5 U.S.C. 445 (less 1st 43 
words). 

5 U.S.C. 446 (last 49 
words). 


Aug. 29. 1916, ch. 417, 39 
Stat. 558 (3d par., 45th 
through 95th words). 

Mar. 3, 1893, ch. 212, 27 
Stat. 717 (1st par., last 
53 words): May 13, 1942, 
ch. 303, §1, 56 Stat. 276. 
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Historical and Revision Notes — Continued 



Revised 
section 



5135(b) . 



Source (U.S. Code) 



5 U.S.C. 447 (25th through 
74th words). 



5 U.S.C. 448a. 



5 U.S.C. 449 (last 51 
words). 



5 U.S.C. 452 (less 1st 35 
words). 



5 U.S.C. 432a (less appli- 
cability to JAG). 



Source (Statutes at Large) 



May 4, 1898. ch. 234, §1. 3 
Stat. 373 (12th par.. 
41st through 92d 
words). 

June 20, 1940, oh. 400. 
§l(f). 54 Stat. 493. 

July 26. 1894. ch. 165, §1. 
28 Stat. 132 (3d par., 
last 56 words); July 11. 
1919, ch. 9, 41 Stat. 147 
(1st proviso). 

July 12, 1921, ch. 44, §8 
(3d par., less 1st 35 
words), 42 Stat. 140. 

Feb. 3, 1942, ch. 35, §1 
(less applicability to 
JAG), 56 Stat. 47. 



In subsection (a) all the provisions covering succes- 
sion in case of the absence of the chiefs of the various 
bureaus are integrated and uniformly stated. 

That part of 5 U.S.C. 448a, enacted in the Act of June 
20, 1940, ch. 400, §l(f), 54 Stat. 493, relating to the suc- 
cession by heads of major divisions of the Bureau of 
Ships is superseded by the Act of Feb. 3, 1942, ch. 35, § 1 
(5 U.S.C. 432a). 

Transfer of Functions 

Transfer of functions of Offices of Bureau Chiefs, see 
note set out under section 5111 of this title. 

[§5136. Repealed. Pub. L. 86-174, §2(3), Aug. 18, 
1959, 73 Stat. 396] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 286, re- 
lated to appointment, qualifications and term of Chief 
of Bureau of Aeronautics, and authorized detail of an 
officer as Deputy Chief of Bureau. 

Effective Date of Repeal 

Repeal effective July 1, 1960, or any earlier date on 
which the Secretary of the Navy makes formal finding 
that all the functions of the Bureau of Aeronautics and 
the Bureau of Ordnance have been transferred to the 
Bureau of Naval Weapons or elsewhere, see note set out 
under section 5131 of this title. 

§5137. Bureau of Medicine and Surgery: Chief; 
Deputy Chief 

(a) The Chiel ol the Bureau ol Medicine and 
Surgery shall be appointed by the President, by 
and with the advice and consent ol the Senate, 
for a term of four years, from officers on the ac- 
tive-duty list of the Navy in any corps of the 
Navy Medical Department. He has the title of 
Surgeon General. The Surgeon General, while so 
serving has the grade of vice admiral. 

(b) An officer on the active-duty list of the 
Navy who is qualified to be the Chief of the Bu- 
reau of Medicine and Surgery may be detailed as 
Deputy Chief of the Bureau of Medicine and Sur- 
gery. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 286; Pub. L. 
89-288, §4, Oct. 22, 1965, 79 Stat. 1050; Pub. L. 
96-513, title V, §503(10), Dec. 12, 1980, 94 Stat. 
2912; Pub. L. 104-106, div. A, title V, § 506(b), Feb. 
10, 1996, 110 Stat. 296.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5137(a) 


5 U.S.C. 432. 
5 U.S.C. 438. 

5 U.S.C. 440 (less applica- 
bility to Paymaster 
General). 


R.S. 421. 
R.S. 426. 

R.S. 1471 (less applicabil- 
ity to Paymaster Gen- 
eral); June 20. 1940, ch. 
400, §l(a), 54 Stat. 492. 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5137(b) 


5 U.S.C. 451 (less last 10 


R.S. 1375 (less last 10 




words). 


words): Feb. 27. 1877. 






ch. 69. §1. 19 Stat. 244. 



In subsection (a) the words "from officers on the ac- 
tive list of the Navy in the Medical Corps" are sub- 
stituted for the words "from the list of Surgeons of the 
Navy" to conform to present statutory terminology, 
and the words "or from officers having the rank of cap- 
tain in the staff corps of the Navy" are omitted as ob- 
solete in view of the subsequent changes in staff corps 
grades and the establishment of grades and ranks high- 
er than captain in the staff corps. R.S. 421 and 426 were 
derived from the Act of July 5, 1862, ch. 134, 12 Stat. 510, 
and the Act of Mar. 3, 1871, ch. 117, §10, 16 Stat. 537. The 
Act of July 5, 1862, provided that the Chief of the Bu- 
reau of Medicine and Surgery should be appointed from 
the list of surgeons in the Navy. At that time the sen- 
ior medical officers were "surgeons" who "ranked 
with" commanders. Next junior to them were "sur- 
geons" who "ranked with" lieutenants. The rank of 
lieutenant commander did not exist. The Act of Mar. 3, 
1871, established five grades in the Medical Corps of 
which two, medical director and medical inspector, 
were higher than the grade of surgeon. Medical direc- 
tors were given the relative rank of captain, medical 
inspectors the relative rank of commander, and sur- 
geons the relative rank of lieutenant commander or 
lieutenant. The 1871 Act further provided that chiefs of 
bureaus might be appointed from officers having the 
relative rank of captain in the staff corps. This provi- 
sion was probably intended to insure that the assign- 
ment of new grades and titles to senior staff corps offi- 
cers should not be construed as a bar to their appoint- 
ment as bureau chiefs. However, it was interpreted by 
the Commissioners who drafted the Revised Statutes as 
setting up a new category of officers from which bureau 
chiefs could be appointed, and it was therefore stated, 
in R.S. 421, as an alternative to each of the other cat- 
egories specified for the various Bureaus in the 1862 Act 
and reenacted in R.S. 422-426. Thus the Chief of the Bu- 
reau of Medicine and Surgery could be appointed from 
surgeons, who had the relative rank of lieutenant com- 
mander or lieutenant in the Medical Corps, or from of- 
ficers having the relative rank of captain in the Medi- 
cal Corps, Pay Corps, or Engineer Corps. Section 405 of 
the Officer Personnel Act of 1947 (34 U.S.C. 10a) abol- 
ished the grade of surgeon and other staff corps grades 
and replaced them with grades having the same titles 
as the grades and ranks in the line. Officers who were 
"surgeons" are now "lieutenant commanders and lieu- 
tenants in the Medical Corps." If this literal trans- 
lation is made in R.S. 426 and the eligibility of all staff 
corps captains, as stated in R.S. 421, is retained, an ab- 
surd result is reached; i.e., lieutenants, lieutenant com- 
manders, and captains in the Medical Corps are eligible 
for appointment as Chief of the Bureau of Medicine and 
Surgery; but commanders and rear admirals in that 
corps are ineligible; captains, but not rear admirals, in 
other staff corps are eligible by virtue of their rank 
alone, regardless of their lack of training in medicine. 
It appears, therefore, that the only reasonable meaning 
that can be given to R.S. 421 and 426 at the present time 
is that the Chief of the Bureau of Medicine and Surgery 
must be an officer of the Medical Corps. 

In subsection (b) the words "Deputy Chief of the Bu- 
reau" are substituted for the words "assistant to the 
Bureau" for uniformity. The words "An officer on the 
active list of the Navy in the Medical Corps" are sub- 
stituted for the words "A surgeon, assistant surgeon, or 
passed assistant surgeon" to conform to present statu- 
tory terminology and to describe clearly the class of of- 
ficers eligible for detail under this subsection. When 
the source statute was enacted there was no class of of- 
ficers exactly corresponding to officers of the present 
Naval Reserve, and retired officers could be called to 
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active duty only in time of war, so that the detailing 
of an officer not on the active list as assistant to the 
bureau chief was probably not contemplated. Further, 
since the assistant or deputy must at times perform 
the duties of the chief, it is reasonable to assume that 
he was intended to be in the same category of officers. 
Later statutes relating to the Assistant Chiefs of the 
Bureau of Aeronautics and the Bureau of Ships, en- 
acted at a time when there were Reserve officers and 
when retired officers could be called to duty at any 
time with their consent, specify that the assistant 
chiefs shall be officers on the active list. 

Amendments 

1996— Subsec. (a). Pub. L. 104-106, § 506(b)(1), sub- 
stituted "in any corps of the Navy Medical Depart- 
ment" for "in the Medical Corps". 

Subsec. (b). Pub. L. 104-106, § 506(b)(2), substituted 
"who is qualified to be the Chief of the Bureau of Medi- 
cine and Surgery" for "in the Medical Corps". 

1980— Pub. L. 96-513 substituted "active-duty list" for 
"active list" wherever appearing. 

1965— Subsec. (a). Pub. L. 89-288 provided the Surgeon 
General, while so serving, with the grade of vice admi- 
ral. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§5138. Bureau of Medicine and Surgery: Dental 
Corps; Chief; functions 

(a) An officer of the Dental Corps not below 
the grade of rear admiral (lower half) shall be 
detailed as Chief of the Dental Corps. 

(b) The Chief of the Dental Corps is entitled to 
the same privileges of retirement as provided for 
chiefs of bureaus in section 5133 of this title. 

(c) The dental functions of the Bureau of Medi- 
cine and Surgery shall be defined and prescribed 
by Bureau directives, and if necessary by regula- 
tions of the Secretary of the Navy, so that all 
such functions are under the direction of the 
Dental Corps. All matters relating to dentistry 
shall be referred to the Chief of the Dental 
Corps. 

(d) The Chief of the Dental Corps shall — 

(1) establish professional standards and poli- 
cies for dental practice; 

(2) initiate and recommend action pertaining 
to complements, strength, appointments, ad- 
vancement, training assignment, and transfer 
of dental personnel; and 

(3) serve as the advisor for the Bureau on all 
matters relating directly to dentistry. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 286; Pub. L. 
87-649, §140(17), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
96-513, title III, §342, Dec. 12, 1980, 94 Stat. 2901; 
Pub. L. 97-86, title IV, § 405(b)(1), Dec. 1, 1981, 95 
Stat. 1105; Pub. L. 99-145, title V, § 514(b)(1), Nov. 
8, 1985, 99 Stat. 628; Pub. L. 109-364, div. A, title 
V, §593(a)-(d)(l), Oct. 17, 2006, 120 Stat. 2234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5138 


5 U.S.C. 456b. 
5 U.S.C. 456c. 


Deo. 28, 1945, ch. 604. §2, 
59 Stat. 666. 

Deo. 28, 1945, ch. 604. §3, 
59 Stat. 666; Aug-. 7, 
1947, oh. 512, §427, 61 
Stat. 880; Oct. 18, 1951. 
ch. 513. 65 Stat. 450. 





Amendments 

2006— Pub. L. 109-364, §593(d)(l), substituted "Dental 
Corps" for "Dental Division" in section catchline. 

Subsec. (a). Pub. L. 109-364, § 593(a)(1), substituted 
"Chief of the Dental Corps" for "Chief of the Dental Di- 
vision" and struck out first sentence which read as fol- 
lows: "There is a Dental Division in the Bureau of Med- 
icine and Surgery." 

Subsec. (b). Pub. L. 109-364, § 593(a)(2), substituted 
"Dental Corps" for "Dental Division". 

Subsec. (c). Pub. L. 109-364, § 593(c), substituted "shall 
be defined" for "shall be so defined" and "so that all 
such functions are" for "that all such functions will 
be". 

Pub. L. 109-364, §593(a)(3), substituted "Dental Corps" 
for "Dental Division" in first sentence and "the Chief 
of the Dental Corps" for "that Division" in second sen- 

Subsec. (d). Pub. L. 109-364, § 593(b), amended subsec. 
(d) generally. Prior to amendment, subsec. (d) read as 
follows: "The Dental Division shall — 

"(1) establish professional standards and policies 

for dental practice; 

"(2) conduct inspections and surveys for mainte- 
nance of such standards; 

"(3) initiate and recommend action pertaining to 

complements, appointments, advancement, training 

assignment, and transfer of dental personnel; and 
"(4) serve as the advisory agency for the Bureau on 

all matters relating directly to dentistry." 

1985 — Subsec. (a). Pub. L. 99-145 substituted "rear ad- 
miral (lower half)" for "commodore". 

1981 — Subsec. (a). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

1980— Subsec. (a). Pub. L. 96-513 substituted "not 
below the grade of commodore admiral" for "in the 
grade of rear admiral". 

1962— Subsec. (b). Pub. L. 87-649 struck out "pay, al- 
lowances, and" after "entitled to the same". See Title 
37, Pay and Allowances of the Uniformed Services. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

§ 5139. Appointment of chiropractors in the Medi- 
cal Service Corps 

Chiropractors who are qualified under regula- 
tions prescribed by the Secretary of the Navy 
may be appointed as commissioned officers in 
the Medical Service Corps of the Navy. 

(Added Pub. L. 102-484, div. A, title V, § 505(b)(1), 
Oct. 23, 1992, 106 Stat. 2404.) 

Prior Provisions 

A prior section 5139, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 287; Sept. 7, 1962, Pub. L. 87-649, § 6(c)(1), 76 Stat. 
494, established position of Chief of Medical Service 
Corps within Bureau of Medicine and Surgery, prior to 
repeal by Pub. L. 96-513, title III, § 352(a), title VII, §701, 
Dec. 12, 1980, 94 Stat. 2902, 2955, eff. Sept. 15, 1981. 

Regulations 

Regulations required to be prescribed by amendment 
made by section 505 of Pub. L. 102-484 to be prescribed 
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not later than 180 days after Oct. 23, 1992, see section 
505(d) of Pub. L. 102-484, set out as a note under section 
3070 of this title. 

[§5140. Repealed. Pub. L. 96-513, title III, 
§ 352(a), Dec. 12, 1980, 94 Stat. 2902] 

Section, acts Aug. 10 1956, ch. 1041, 70A Stat. 287; Aug. 
21, 1957, Pub. L. 85-155, title II, §201(23), 71 Stat. 385; 
Sept. 7, 1962, Pub. L. 87-649, § 6(c)(2), 76 Stat. 494; Sept. 
30, 1966, Pub. L. 89-609, §1(6), 80 Stat. 853; Nov. 8, 1967, 
Pub. L. 90-130, §1(14)(A), 81 Stat. 376, established posi- 
tion of Director of Nurse Corps within Bureau of Medi- 
cine and Surgery. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 5141. Bureau of Naval Personnel: Chief of Naval 
Personnel; Deputy Chief of Naval Personnel 

(a) The Chief of the Bureau of Naval Personnel 
shall be known as the Chief of Naval Personnel. 
The Chief of Naval Personnel shall be appointed 
by the President, by and with the advice and 
consent of the Senate, for a term of four years, 
from officers on the active-duty list in the line 
of the Navy not below the grade of commander. 

(b) The Deputy Chief of the Bureau of Naval 
Personnel shall be known as the Deputy Chief of 
Naval Personnel. An officer on the active-duty 
list in the line of the Navy not below the grade 
of commander may be detailed as Deputy Chief 
of Naval Personnel. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 287; Pub. L. 
96-513, title V, §503(11), Dec. 12, 1980, 94 Stat. 
2912.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5141(a) 


5 U.S.C 432. 


R.S. 421. 




5 U.S.C. 434 (less applica- 


R.S. 422 (less applicabil- 




bility to Chief of 


ity to Chief of BuOrd, 




BuOrd). 


Bureau of Equipment 
and Recruiting, and 
BuDocks); May 13, 1942. 
ch. 303. §1. 56 Stat. 276. 


5141(b) 


5 U.S.C. 446 (less last 49 


Mar. 3, 1893, ch. 212 (1st 




words). 


par., less last 53 
words), 27 Stat. 717; 
May 13, 1942, ch. 303, 
§1, 56 Stat. 276. 



In subsection (a) the words "from officers on the ac- 
tive list in the line of the Navy" are substituted for the 
words "from the list of officers of the Navy" to con- 
form to current terminology. Line officers alone had 
the "grade" of commander when the source statute was 
enacted. The words "or from officers having the rank of 
captain in the staff corps of the Navy" are omitted as 
obsolete in view of subsequent changes in the staff 
corps and in the staff corps ranks and grades. These 
words were derived from the Act of Mar. 3, 1871, ch. 117, 
§10, 16 Stat. 537, which established new staff corps 
grades and assigned to officers in the highest grade the 
relative rank of captain. They were probably intended 
merely to assure the eligibility of senior staff corps of- 
ficers for appointment as chiefs of appropriate staff bu- 
reaus. However, as incorporated in R.S. 421, they pro- 
vide a category of eligible officers which is an alter- 
native to each of the categories listed in R.S. 422-426. 
Thus R.S. 421 and R.S. 422, as originally enacted, pro- 
vided that the chiefs of the four "line" bureaus, Yards 
and Docks, Navigation, Ordnance, and Equipment and 
Recruiting, could be appointed from line officers not 
below the grade of commander or from officers having 



the relative rank of captain in any staff corps. Pursu- 
ant to these sections the Attorney General held in 1898 
that an officer having the relative rank of captain in 
the Civil Engineer Corps could legally be appointed as 
Chief of the Bureau of Yards and Docks (22 Op. Atty. 
Gen. 47, 17 Mar. 1898). There is some confusion in the 
opinion as to which corps was meant. The proposed ap- 
pointee was a member of the Civil Engineer Corps, but 
the Corps of Engineers is the corps mentioned in the 
conclusion of the opinion. A provision in the Act of 
June 29, 1906, ch. 3590, 34 Stat. 564, requires that the 
Chief of the Bureau of Yards and Docks be selected 
from officers of the Civil Engineer Corps, so that there 
is no longer any question as to that bureau. The Bureau 
of Equipment and Recruiting has been abolished, leav- 
ing only the Bureau of Naval Personnel (formerly Navi- 
gation) and the Bureau of Ordnance of the four "line" 
bureaus originally listed in R.S. 422. The statutes es- 
tablishing new "line" bureaus, the Bureau of Ships and 
the Bureau of Aeronautics, contain their own require- 
ments as to the qualifications of the chiefs. The aboli- 
tion of the Corps of Engineers and the Construction 
Corps, with the transfer of officers in those corps to the 
line, has eliminated the only staff corps whose mem- 
bers had duties closely related to those of line officers. 
The present staff corps, with the possible exception of 
the Supply Corps, are all highly specialized. Further- 
more, in five of the seven corps, captain is no longer 
the highest grade. In view of these facts it is considered 
that the provision of R.S. 421 making staff corps cap- 
tains eligible for appointment as Chief of the Bureaus 
of Naval Personnel and Ordnance is obsolete. 

In subsection (b) the words "An officer on the active 
list in the line of the Navy not below the grade of com- 
mander" are substituted for the words "An officer of 
the Navy not below the rank of commander" to con- 
form to current terminology and for clarity. When the 
source statute was enacted only line officers had the 
actual rank of commander. The words "on the active 
list" are inserted for the reasons stated in the revision 
note on §5137(b) of this title. The words "Deputy Chief" 
are substituted for the words "assistant to the Chief" 
for the reason stated in the revision note on §5134 of 
this title. 

Amendments 

1980— Pub. L. 96-513 substituted "active-duty list" for 
"active list" wherever appearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 5142. Chaplain Corps and Chief of Chaplains 

(a) The Chaplain Corps is a staff corps of the 
Navy and shall be organized in accordance with 
regulations prescribed by the Secretary of the 
Navy. 

(b) There is in the executive part of the De- 
partment of the Navy the office of the Chief of 
Chaplains of the Navy. The Chief of Chaplains 
shall be appointed by the President, by and with 
the advice and consent of the Senate, from offi- 
cers of the Chaplain Corps in the grade of com- 
mander or above who are serving on active duty 
and who have served on active duty in the Chap- 
lain Corps for at least eight years. 

(c) An officer appointed as the Chief of Chap- 
lains shall be appointed for a term of four years. 
However, the President may terminate or ex- 
tend the appointment at any time. 

(d) (1) The Chief of Chaplains shall perform 
such duties as may be prescribed by the Sec- 
retary of the Navy and by law. 

(2) The Chief of Chaplains shall, with respect 
to all duties pertaining to the procurement, dis- 
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tribution, and support of personnel of the Chap- 
lain Corps, report to and be supported by the 
Chief of Naval Personnel. 

(e) The Chief of Chaplains of the Navy is enti- 
tled to the same rank and privileges of retire- 
ment as provided for chiefs of bureaus in section 
5133 of this title. 

(Added Pub. L. 96-343, § 11(a), Sept. 8, 1980, 94 
Stat. 1130; amended Pub. L. 105-85, div. A, title 
V, § 504(c)(1), Nov. 18, 1997, 111 Stat. 1725.) 

Prior Provisions 

A prior section 5142, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 288; Sept. 7, 1962, Pub. L. 87-649, §14c(18), 76 Stat. 
501, provided for a Chief of Chaplains in Bureau of 
Naval Personnel, detailed by Chief of Naval Personnel 
from officers on active list of the Navy in Chaplains 
Corps not below grade of rear admiral, prior to repeal 
by Pub. L. 96-343, § 11(a). 

Amendments 

1997 — Subsec. (b). Pub. L. 105-85 struck out ", who are 
not on the retired list," after "serving' on active duty". 

§ 5142a. Deputy Chief of Chaplains 

The Secretary of the Navy may detail as the 
Deputy Chief of Chaplains an officer of the 
Chaplain Corps in the grade of commander or 
above who is on active duty and who has served 
on active duty in the Chaplain Corps for at least 
eight years. 

(Added Pub. L. 96-343, § 11(a), Sept. 8, 1980, 94 
Stat. 1130; amended Pub. L. 105-85, div. A, title 
V, § 504(c)(2), Nov. 18, 1997, 111 Stat. 1725.) 

Amendments 

1997 — Pub. L. 105-85 struck out ", who is not on the 
retired list," after "who is on active duty". 

§5143. Office of Navy Reserve: appointment of 
Chief 

(a) Establishment of Office: Chief of Navy 
Reserve. — There is in the executive part of the 
Department of the Navy, on the staff of the 
Chief of Naval Operations, an Office of the Navy 
Reserve, which is headed by a Chief of Navy Re- 
serve. The Chief of Navy Reserve — 

(1) is the principal adviser on Navy Reserve 
matters to the Chief of Naval Operations; and 

(2) is the commander of the Navy Reserve 
Force. 

(b) Appointment. — (1) The President, by and 
with the advice and consent of the Senate, shall 
appoint the Chief of Navy Reserve from flag offi- 
cers of the Navy (as defined in section 5001(1)) 
who have had at least 10 years of commissioned 
service. 

(2) The Secretary of Defense may not rec- 
ommend an officer to the President for appoint- 
ment as Chief of Navy Reserve unless the offi- 
cer — 

(A) is recommended by the Secretary of the 
Navy; and 

(B) is determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and EbS Si result of a process established 
by the Chairman, to have significant joint 
duty experience. 

(3) An officer on active duty for service as the 
Chief of Navy Reserve shall be counted for pur- 



poses of the grade limitations under sections 525 
and 526 of this title. 

(4) Until December 31, 2006, the Secretary of 
Defense may waive subparagraph (B) of para- 
graph (2) with respect to the appointment of an 
officer as Chief of Navy Reserve if the Secretary 
of the Navy requests the waiver and, in the judg- 
ment of the Secretary of Defense — 

(A) the officer is qualified for service in the 
position; and 

(B) the waiver is necessary for the good of 
the service. 

Any such waiver shall be made on a case-by-case 
basis. 

(c) Term; Reappointment; Grade. — (1) The 
Chief of Navy Reserve is appointed for a term 
determined by the Chief of Naval Operations, 
normally four years, but may be removed for 
cause at any time. An officer serving as Chief of 
Navy Reserve may be reappointed for one addi- 
tional term of up to four years. 

(2) The Chief of Navy Reserve, while so serv- 
ing, holds the grade of vice admiral. 

(d) Budget. — The Chief of Navy Reserve is the 
official within the executive part of the Depart- 
ment of the Navy who, subject to the authority, 
direction, and control of the Secretary of the 
Navy and the Chief of Naval Operations, is re- 
sponsible for preparation, justification, and exe- 
cution of the personnel, operation and mainte- 
nance, and construction budgets for the Navy 
Reserve. As such, the Chief of Navy Reserve is 
the director and functional manager of appro- 
priations made for the Navy Reserve in those 
areas. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1212(b)(1), Sept. 23, 1996, 110 Stat. 2691; amended 
Pub. L. 106-65, div. A, title V, § 554(c), Oct. 5, 

1999, 113 Stat. 617; Pub. L. 106-398, §1 [[div. A], 
title V, §507(b), title X, § 1087(a)(18)], Oct. 30, 

2000, 114 Stat. 1654, 1654A-103, 1654A-291; Pub. L. 
107-314, div. A, title V, § 501(a), Dec. 2, 2002, 116 
Stat. 2529; Pub. L. 108-375, div. A, title V, § 536(a), 
Oct. 28, 2004, 118 Stat. 1901; Pub. L. 109-163, div. 
A, title V, § 515(b)(1)(F), (2), (3)(A), Jan. 6, 2006, 
119 Stat. 3233, 3234; Pub. L. 112-81, div. A, title X, 
§1061(26), Dec. 31, 2011, 125 Stat. 1584.) 

Prior Provisions 

A prior section 5143. acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 288; Sept. 7, 1962, Pub. L. 87-649, §6(c)(3), 76 Stat. 
494; Nov. 8, 1967, Pub. L. 90-130, § 14(B), (C), 81 Stat. 376, 
established In Bureau of Naval Personnel the position 
of Assistant Chief of Naval Personnel for Women, prior 
to repeal by Pub. L. 96-513, title III, § 344(a), title VII, 
§701, Dec. 12, 1980, 94 Stat. 2901, 2955, effective Sept. 15, 
1981. 

Amendments 

2011— Subsec. (e). Pub. L. 112-81 struck out subsec. (e). 
Prior to amendment, text read as follows: 

"(1) The Chief of Navy Reserve shall submit to the 
Secretary of Defense, through the Secretary of the 
Navy, an annual report on the state of the Navy Re- 
serve and the ability of the Navy Reserve to meet Its 
missions. The report shall be prepared in conjunction 
with the Chief of Naval Operations and may be submit- 
ted in classified and unclassified versions. 

"(2) The Secretary of Defense shall transmit the an- 
nual report of the Chief of Navy Reserve under para- 
graph (1) to Congress, together with such comments on 
the report as the Secretary considers appropriate. The 
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report shall be transmitted at the same time each year 
that the annual report of the Secretary under section 
113 of this title Is submitted to Congress." 

2006— Pub. L. 109-163, § 515(b)(3)(A), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, § 515(b)(1)(F), substituted "Navy Re- 
serve" for "Naval Reserve" wherever appearing in text. 

Subsec. (a). Pub. L. 109-163, § 515(b)(2), substituted 
"Navy Reserve" for "Naval Reserve" in heading. 

2004— Subsec. (b)(4). Pub. L. 108-375 substituted "De- 
cember 31, 2006" for "December 31, 2004". 

2002— Subsec. (b)(4). Pub. L. 107-314 substituted "De- 
cember 31, 2004" for "October 1, 2003" in introductory 
provisions. 

2000— Subsec. (b). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(b)], amended heading and text of subsec. (b) gener- 
ally. Prior to amendment, text read as follows: "The 
President, by and with the advice and consent of the 
Senate, shall appoint the Chief of Naval Reserve from 
officers who — 

"(1) have had at least 10 years of commissioned 

service; 

"(2) are In a grade above captain; and 
"(3) have been recommended by the Secretary of 
the Navy." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(b)], amended heading and text of subsec. (c) gener- 
ally. Prior to amendment, subsec. (c) read as follows: 

"(c) Grade. — (1) The Chief of Naval Reserve holds of- 
fice for a term determined by the Chief of Naval Oper- 
ations, normally four years, but may be removed for 
cause at any time. He is eligible to succeed himself. 

"(2) The Chief of Naval Reserve, while so serving, has 
the grade of rear admiral, without vacating the offi- 
cer's permanent grade. However, If selected in accord- 
ance with section 12505 of this title, he may be ap- 
pointed in the grade of vice admiral." 

Subsec. (c)(2). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(18)], substituted "has the grade of" for "has a 
grade". 

1999— Subsec. (c)(2). Pub. L. 106-65 substituted "rear 
admiral" for "above rear admiral (lower half)" and in- 
serted at end "However, if selected in accordance with 
section 12505 of this title, he may be appointed in the 
grade of vice admiral." 

Effective Date of 1999 Amendment; Applicability 
to Incumbents 

Amendment by Pub. L. 106-65 effective 60 days after 
Oct. 5, 1999, with special provision for an officer who is 
a covered position incumbent who Is appointed under 
that amendment to the grade of lieutenant general or 
vice admiral, see section 554(g), (h) of Pub. L. 106-65, set 
out as a note under section 3038 of this title. 

§ 5144. Office of Marine Forces Reserve: appoint- 
ment of Commander 

(a) Establishment of Office; Commander, 
Marine Forces Reserve.— There is in the exec- 
utive part of the Department of the Navy an Of- 
fice of the Marine Forces Reserve, which is 
headed by the Commander, Marine Forces Re- 
serve. The Commander, Marine Forces Reserve, 
is the principal adviser to the Commandant on 
Marine Forces Reserve matters. 

(b) Appointment.— (1) The President, by and 
with the advice and consent of the Senate, shall 
appoint the Commander, Marine Forces Reserve, 
from general officers of the Marine Corps (as de- 
fined in section 5001(2)) who have had at least 10 
years of commissioned service. 

(2) The Secretary of Defense may not rec- 
ommend an officer to the President for appoint- 
ment as Commander, Marine Forces Reserve, 
unless the officer — 

(A) is recommended by the Secretary of the 

Navy; and 



(B) is determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience. 

(3) An officer on active duty for service as the 
Commander, Marine Forces Reserve, shall be 
counted for purposes of the grade limitations 
under sections 525 and 526 of this title. 

(4) Until December 31, 2006, the Secretary of 
Defense may waive subparagraph (B) of para- 
graph (2) with respect to the appointment of an 
officer as Commander, Marine Forces Reserve, if 
the Secretary of the Navy requests the waiver 
and, in the judgment of the Secretary of De- 
fense — 

(A) the officer is qualified for service in the 
position; and 

(B) the waiver is necessary for the good of 
the service. 

Any such waiver shall be made on a case-by-case 
basis. 

(c) Term; Reappointment; Grade.— (1) The 
Commander, Marine Forces Reserve, is ap- 
pointed for a term determined by the Com- 
mandant of the Marine Corps, normally four 
years, but may be removed for cause at any 
time. An officer serving as Commander, Marine 
Forces Reserve, may be reappointed for one ad- 
ditional term of up to four years. 

(2) The Commander, Marine Forces Reserve, 
while so serving, holds the grade of lieutenant 
general. 

(d) Annual Report.— (1) The Commander, Ma- 
rine Forces Reserve, shall submit to the Sec- 
retary of Defense, through the Secretary of the 
Navy, an annual report on the state of the Ma- 
rine Corps Reserve and the ability of the Marine 
Corps Reserve to meet its missions. The report 
shall be prepared in conjunction with the Com- 
mandant of the Marine Corps and may be sub- 
mitted in classified and unclassified versions. 

(2) The Secretary of Defense shall transmit 
the annual report of the Commander, Marine 
Forces Reserve, under paragraph (1) to Congress, 
together with such comments on the report as 
the Secretary considers appropriate. The report 
shall be transmitted at the same time each year 
that the annual report of the Secretary under 
section 113 of this title is submitted to Congress. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1212(c)(1), Sept. 23, 1996, 110 Stat. 2692; amended 
Pub. L. 106-65, div. A, title V, § 554(d), Oct. 5, 
1999, 113 Stat. 617; Pub. L. 106-398, §1 [[div. A], 
title V, § 507(c), title X, §1087(a)(19)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-103, 1654A-291; Pub. L. 
107-314, div. A, title V, § 501(a), Dec. 2, 2002, 116 
Stat. 2529; Pub. L. 108-375, div. A, title V, § 536(a), 
Oct. 28, 2004, 118 Stat. 1901.) 

Prior Provisions 

A prior section 5144, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 289, related to appointment and term of Chief of 
Bureau of Ordnance, and authorized detail of an officer 
as Deputy Chief of Bureau, prior to repeal by Pub. L. 
86-174, §2(3), Aug. 18, 1959, 73 Stat. 396, effective July 1, 
1960, or any earlier date on which the Secretary of the 
Navy made a formal finding that all the functions of 
the Bureau of Aeronautics and the Bureau of Ordnance 
had been transferred to the Bureau of Naval Weapons 
or elsewhere. 
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Amendments 

2004— Subsec. (b)(4). Pub. L. 108-375 substituted "De- 
cember 31, 2006" for "December 31, 2004". 

2002— Subsec. (b)(4). Pub. L. 107-314 substituted "De- 
cember 31, 2004" for "October 1, 2003". 

2000— Subsec. (b). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(c)], amended heading- and text of subsec. (b) gener- 
ally. Prior to amendment, text read as follows: "The 
President, by and with the advice and consent of the 
Senate, shall appoint the Commander, Marine Forces 
Reserve, from officers of the Marine Corps who — 

"(1) have had at least 10 years of commissioned 

service; 

"(2) are in a grade above colonel; and 
"(3) have been recommended by the Secretary of 
the Navy." 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(c)], amended heading and text of subsec. (c) gener- 
ally. Prior to amendment, subsec. (c) read as follows: 

"(c) Term of Office; Grade. — (1) The Commander, 
Marine Forces Reserve, holds office for a term deter- 
mined by the Commandant of the Marine Corps, nor- 
mally four years, but may be removed for cause at any 
time. He is eligible to succeed himself. 

"(2) The Commander, Marine Forces Reserve, while 
so serving, has the grade of major general, without 
vacating the officer's permanent grade. However, if se- 
lected in accordance with section 12505 of this title, he 
may be appointed in the grade of lieutenant general." 

Subsec. (c)(2). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(19)], substituted "has the grade of" for "has a 
grade". 

1999— Subsec. (c)(2). Pub. L. 106-65 substituted "major 
general" for "above brigadier general" and inserted at 
end "However, if selected in accordance with section 
12505 of this title, he may be appointed in the grade of 
lieutenant general." 

Effective Date of 1999 Amendment; Applicability 
to Incumbents 

Amendment by Pub. L. 106-65 effective 60 days after 
Oct. 5, 1999, with special provision for an officer who is 
a covered position incumbent who is appointed under 
that amendment to the grade of lieutenant general or 
vice admiral, see section 554(g), (h) of Pub. L. 106-65, set 
out as a note under section 3038 of this title. 

[§§5145 to 5147. Repealed. Pub. L. 89-718, §35(5), 
Nov. 2, 1966, 80 Stat. 1120] 

Section 5145, acts Aug. 10, 1956, ch. 1041, 70A Stat. 289; 
May 13, 1960, Pub. L. 86-454, 74 Stat. 103; Sept. 7, 1962, 
Pub. L. 87-649, §14(c)(19), 76 Stat. 501, provided for ap- 
pointment of Chief of Bureau of Ships, detailing and 
rank of Deputy Chief, and detailing of heads of major 
divisions of Bureau of Ships. 

Section 5146, act Aug. 10, 1956, ch. 1041, 70A Stat. 289, 
provided for appointment of Chief of Bureau of Supplies 
and Accounts and detailing of Deputy Chief. 

Section 5147, act Aug. 10, 1956, ch. 1041, 70A Stat. 289, 
provided for appointment of Chief of Bureau of Yards 
and Docks and detailing of Deputy Chief. 

§ 5148. Judge Advocate General's Corps: Office of 
the Judge Advocate General; Judge Advocate 
General; appointment, term, emoluments, du- 
ties 

(a) The Judge Advocate General's Corps is a 
Stall Corps of the Navy, and shall be organized 
in accordance with regulations prescribed by the 
Secretary of the Navy. 

(b) There is in the executive part of the De- 
partment of the Navy the Office of the Judge 
Advocate General of the Navy. The Judge Advo- 
cate General shall be appointed by the Presi- 
dent, by and with the advice and consent of the 
Senate, for a term of four years. He shall be ap- 



pointed from judge advocates of the Navy or the 
Marine Corps who are members of the bar of a 
Federal court or the highest court of a State and 
who have had at least eight years of experience 
in legal duties as commissioned officers. The 
Judge Advocate General, while so serving, has 
the grade of vice admiral or lieutenant general, 
as appropriate. 

(c) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the Navy, in 
selecting an officer for recommendation to the 
President for appointment as the Judge Advo- 
cate General, shall ensure that the officer se- 
lected is recommended by a board of officers 
that, insofar as practicable, is subject to the 
procedures applicable to selection boards con- 
vened under chapter 36 of this title. 

(d) The Judge Advocate General of the Navy, 
under the direction of the Secretary of the 
Navy, shall — 

(1) perform duties relating to legal matters 
arising in the Department of the Navy as may 
be assigned to him; 

(2) perform the functions and duties and ex- 
ercise the powers prescribed for the Judge Ad- 
vocate General in chapter 47 of this title; 

(3) receive, revise, and have recorded the 
proceedings of boards for the examination of 
officers of the naval service for promotion and 
retirement; and 

(4) perform such other duties as may be as- 
signed to him. 

(e) No officer or employee of the Department 
of Defense may interfere with — 

(1) the ability of the Judge Advocate General 
to give independent legal advice to the Sec- 
retary of the Navy or the Chief of Naval Oper- 
ations; or 

(2) the ability of judge advocates of the Navy 
assigned or attached to, or performing duty 
with, military units to give independent legal 
advice to commanders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 289; Pub. L. 
87-649, §14c(20), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
90-179, §2(1), Dec. 8, 1967, 81 Stat. 546; Pub. L. 
96-513, title III, §343, Dec. 12, 1980, 94 Stat. 2901; 
Pub. L. 103-337, div. A, title V, § 504(b)(1), Oct. 5, 
1994, 108 Stat. 2750; Pub. L. 108-375, div. A, title 
V, § 574(b)(1), Oct. 28, 2004, 118 Stat. 1922; Pub. L. 
109-163, div. A, title V, § 508(b), title X, 
§ 1057(a)(2), Jan. 6, 2006, 119 Stat. 3229, 3440; Pub. 
L. 110-181, div. A, title V, § 543(b), Jan. 28, 2008, 
122 Stat. 115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5148 


5 U.S.C. 428. 

50 U.S. C. 741 (as applica- 
ble to Navy JAG). 

5 U.S.C. 441 (as applica- 
ble to JAG). 

5 U.S.C. 425a (as applica- 
ble to JAG). 


June 8, 1880, ch. 129, 21 
Stat. 164; June 5. 1896, 
ch. 331, 29 Stat. 251. 

May 5, 1950, ch. 169, §13 
(as applicable to Navy 
JAG), 64 Stat. 147. 

July 1, 1918, ch. 114, 40 
Stat. 717 (1st sentence 
on p. 717, as applicable 
to JAG). 

June 22, 1938, ch. 567 (as 
applicable to JAG). 52 
Stat. 839. 





In subsection (b) the rank, pay, allowances, and privi- 
leges of retirement of chiefs of bureaus of the Navy are 
incorporated. 5 U.S.C. 441 apparently relates the Judge 
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Advocate General of the Navy to the Judge Advocate 
General of the Army, as well as to bureau chiefs. How- 
ever, since the creation of the Department of the Air 
Force by the National Security Act of 1947, if the incor- 
poration to the Army provision is retained, the saving' 
provisions in the act require an incorporation also to 
the rank, etc., of the Judge Advocate General of the Air 
Force. The rank of the Judge Advocate General of each 
of the other departments Is now specified in organiza- 
tional law to be major general. Since it is possible that 
these ranks may at some future time not be the same, 
incorporation by reference to them is no longer appro- 
priate. Instead, the section relates the Judge Advocate 
General's rank, pay, allowances, and privileges of re- 
tirement to those of bureau chiefs as does 5 U.S.C. 441, 
in part. 

In subsection (c), clauses (1) and (4) are substituted 
for the words "and perform such other duties as have 
heretofore been performed by the Solicitor and Naval 
Judge Advocate General" to describe the duties of the 
Judge Advocate General directly instead of by ref- 
erence to the duties performed by an officer whose of- 
fice was abolished more than 75 years ago. 

Subsection (c)(2) is substituted for the reference, In 5 
U.S.C. 428, to courts-martial and courts of Inquiry, 
since the Uniform Code of Military Justice has super- 
seded prior law as to the duties of the Judge Advocates 
General relating to these courts. 

Amendments 

2008— Subsec. (b). Pub. L. 110-181 substituted "The 
Judge Advocate General, while so serving, has the 
grade of vice admiral or lieutenant general, as appro- 
priate." for "The Judge Advocate General, while so 
serving, shall hold a grade not lower than rear admiral 
or major general, as appropriate." 

2006— Subsec. (b). Pub. L. 109-163, § 1057(a)(2), struck 
out "or Territory" after "highest court of a State". 

Pub. L. 109-163, § 508(b), substituted "The Judge Advo- 
cate General, while so serving, shall hold a grade not 
lower than rear admiral or major general, as appro- 
priate." for "If an officer appointed as the Judge Advo- 
cate General holds a lower regular grade, the officer 
shall be appointed In the regular grade of rear admiral 
or major general, as appropriate." 

2004— Subsec. (e). Pub. L. 108-375 added subsec. (e). 

1994— Subsec. (b). Pub. L. 103-337, § 504(b)(1)(A), added 
last sentence and struck out former last sentence 
which read as follows: "While so serving, the Judge Ad- 
vocate General of the Navy shall be entitled to the 
rank and grade of rear admiral or major general, as ap- 
propriate, unless entitled to a higher rank and grade 
under another provision of law." 

Subsec. (c). Pub. L. 103-337, § 504(b)(1)(B), added sub- 
sec. (c) and struck out former subsec. (c) which read as 
follows: "The Judge Advocate General of the Navy is 
entitled to the same rank and privileges of retirement 
as provided for chiefs of bureaus in section 5133 of this 
title." 

1980 — Subsec. (b). Pub. L. 96-513 inserted provision en- 
titling Judge Advocate General of Navy to rank and 
grade of rear admiral or major general, as appropriate. 

1967— Pub. L. 90-179, §2(1)(A), inserted reference to 
Judge Advocate General's Corps in section catchline. 

Subsecs. (a) to (d). Pub. L. 90-179, §2(1)(B), (C), added 
subsec. (a), redesignated existing subsecs. (a) to (c) as 
(b) to (d), respectively, and In subsec. (b) as so redesig- 
nated substituted "judge advocates" for "officers". 

1962 — Subsec. (b). Pub. L. 87-649 struck out ", pay, al- 
lowances," after "same rank". See Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 



Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Redesignation of Navy Law Specialists as Judge 
Advocates 

Pub. L. 90-179, §8, Dec. 8, 1967, 81 Stat. 549, provided 
that: 

"(a) In this section 'law specialist' means a line offi- 
cer on the active or retired list of the Regular Navy or 
of the Naval Reserve designated for special duty (law) 
or a line officer of the Naval Reserve [now Navy Re- 
serve] assigned a numerical designator Indicating a 
special duty officer (law). 

"(b) All law specialists in the Navy are redesignated 
as judge advocates In the Judge Advocate General's 
Corps of the Navy. Each law specialist of the Navy who 
is on a promotion list on the day before the effective 
date of this Act [Dec. 8, 1967] shall be placed on the ap- 
propriate promotion list for the Judge Advocate Gen- 
eral's Corps and shall be eligible for promotion when 
the officer who is to be his running mate in the next 
higher grade becomes eligible for promotion in that 
grade." 

Savings Provision 

Section 10 of Pub. L. 90-179 provided that: "This Act 
[enacting sections 5578a and 5587a of this title, amend- 
ing this section, sections 801, 806, 815, 827, 865, 936, 5149, 
5404, 5508, 5581, 5587, 5600, 5652a, 5702, 5708, 5753, 5762, 5896, 
5897 and 6378 of this title, and section 202 of Title 37, 
and enacting provisions set out as notes under this sec- 
tion and section 5149 of this title] does not affect rights 
accrued, duties matured, or proceedings commenced be- 
fore its effective date. Redesignation of an officer under 
section 8(b) of this Act [set out as a note under this sec- 
tion] shall not operate to change the computation of 
his service for any purpose." 

Women Officers in Judge Advocate General's 
Corps of Navy 

Pub. L. 90-179, §11, Dec. 8, 1967, 81 Stat. 549, provided 
that all provisions of law applicable to male officers in 
the Navy Judge Advocate General's Corps, including 
Naval Reserve, were applicable to women Corps offi- 
cers, prior to repeal by Pub. L. 97-295, §6(b), Oct. 12, 
1982, 96 Stat. 1314. 

§ 5149. Office of the Judge Advocate General: 
Deputy Judge Advocate General; Assistant 
Judge Advocates General 

(a) (1) There is a Deputy Judge Advocate Gen- 
eral of the Navy who is appointed by the Presi- 
dent, by and with the advice and consent of the 
Senate, from among judge advocates of the Navy 
and Marine Corps who have the qualifications 
prescribed for the Judge Advocate General. If an 
officer appointed as the Deputy Judge Advocate 
General holds a lower regular grade, the officer 
shall be appointed in the regular grade of rear 
admiral or major general, as appropriate. 

(2) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the Navy, in 
selecting an officer for recommendation to the 
President for appointment as the Deputy Judge 
Advocate General, shall ensure that the officer 
selected is recommended by a board of officers 
that, insofar as practicable, is subject to the 
procedures applicable to selection boards con- 
vened under chapter 36 of this title. 

(b) An officer of the Judge Advocate General's 
Corps who has the qualifications prescribed for 
the Judge Advocate General in section 5148(b) of 
this title may be detailed as Assistant Judge 
Advocate General of the Navy. While so serving, 
a judge advocate who holds a grade lower than 
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rear admiral (lower half) shall hold the grade of 
rear admiral (lower half), if he is appointed to 
that grade by the President, by and with the ad- 
vice and consent of the Senate. An officer who is 
retired while serving as Assistant Judge Advo- 
cate General of the Navy under this subsection 
or who, after serving at least twelve months as 
Assistant Judge Advocate General of the Navy, 
is retired after completion of that service while 
serving in a lower rank or grade, may, in the 
discretion of the President, be retired with the 
rank and grade of rear admiral (lower half). If he 
is retired as a rear admiral (lower half), he is en- 
titled to the retired pay of that grade, unless en- 
titled to higher pay under another provision of 
law. 

(c) A judge advocate of the Marine Corps who 
has the qualifications prescribed for the Judge 
Advocate General in section 5148(b) of this title 
may be detailed as Assistant Judge Advocate 
General of the Navy. While so serving, a judge 
advocate who holds a grade lower than brigadier 
general shall hold the grade of brigadier general, 
if he is appointed to that grade by the President, 
by and with the advice and consent of the Sen- 
ate. An officer who is retired while serving as 
Assistant Judge Advocate General of the Navy 
under this subsection or who, after serving at 
least twelve months as Assistant Judge Advo- 
cate General of the Navy, is retired after com- 
pletion of that service while serving in a lower 
rank or grade, may, in the discretion of the 
President, be retired with the rank and grade of 
brigadier general. If he is retired as a brigadier 
general, he is entitled to the retired pay of that 
grade, unless entitled to higher pay under an- 
other provision of law. 

(d) When there is a vacancy in the Office of the 
Judge Advocate General, or during the absence 
or disability of the Judge Advocate General, the 
Deputy Judge Advocate General shall perform 
the duties of the Judge Advocate General until 
a successor is appointed or the absence or dis- 
ability ceases. 

(e) When subsection (d) cannot be complied 
with because of the absence or disability of the 
Deputy Judge Advocate General, the Assistant 
Judge Advocates General, in the order directed 
by the Secretary of the Navy, shall perform the 
duties of the Judge Advocate General. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 290; Pub. L. 
85-861, §33(a)(28), Sept. 2, 1958, 72 Stat. 1566; Pub. 
L. 87-649, §14c(21), Sept. 7, 1962, 76 Stat. 501; Pub. 
L. 89-718, §36, Nov. 2, 1966, 80 Stat. 1120; Pub. L. 
90-179, §2(2), Dec. 8, 1967, 81 Stat. 546; Pub. L. 
90-623, §2(9), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 
96-513, title V, §503(13), Dec. 12, 1980, 94 Stat. 
2912; Pub. L. 97-86, title IV, § 405(b)(1), Dec. 1, 
1981, 95 Stat. 1105; Pub. L. 99-145, title V, 
§ 514(b)(1), Nov. 8, 1985, 99 Stat. 628; Pub. L. 
99-661, div. A, title V, § 508(b), Nov. 14, 1986, 100 
Stat. 3867; Pub. L. 103-337, div. A, title V, 
§ 504(b)(2), Oct. 5, 1994, 108 Stat. 2751.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5149(a) 


5 U.S.C 444 (less last 19 
words). 

5 U.S.C. 453 (as applica- 
ble to Asst. JAG). 


Aug. 29, 1916. ch. 417 (3d 
par., 96th through 121st 
word). 39 Stat. 558. 

Mar. 4, 1925, ch. 536, § 15 
(as applicable to Asst. 
JAG), 43 Stat. 1275. 



HISTORICAL AND REVISION NOTES — CONTINUED 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5149(b) 
5149(c) 


5 U.S.C. 444 (last 19 
words). 

5 U.S.C. 432a (as applica- 
ble to JAG). 


Aug. 29, 1916, ch. 417 (3d 
par., 122d word to end 
of par.), 39 Stat. 558. 

Feb. 3, 1942, ch. 35, §1 (as 
applicable to JAG). 56 
Stat. 47. 



Changes In phraseology are made to conform to the 
language used in §5135 of this title. 

Amendments 

1994 — Subsec. (a). Pub. L. 103-337 designated existing 
provisions as par. (1), added second sentence, struck out 
former second and third sentences which read as fol- 
lows: "While so serving he is entitled to the grade of 
rear admiral or major general, as appropriate, unless 
entitled to a higher grade under another provision of 
law. The Deputy Judge Advocate General is entitled to 
the same privileges of retirement as provided for chiefs 
of bureaus in section 5133 of this title.", and added par. 
(2). 

1986— Subsec. (a). Pub. L. 99-661, § 508(b)(1), sub- 
stituted "There is a Deputy Judge Advocate General of 
the Navy who is appointed by the President, by and 
with the advice and consent of the Senate, from among 
judge advocates of the Navy and Marine Corps who 
have the qualifications prescribed for the Judge Advo- 
cate General" for "A judge advocate of the Navy or Ma- 
rine Corps who has the qualifications prescribed for the 
Judge Advocate General in section 5148(b) of this title 
shall be detailed as Deputy Judge Advocate General of 
the Navy", and struck out "rank and" before "grade 
of" and struck out "rank or" before "grade under" in 
second sentence. 

Subsec. (b). Pub. L. 99-661, § 508(b)(2), substituted 
"While so serving, a judge advocate who holds a grade 
lower than rear admiral (lower half) shall hold the 
grade of rear admiral (lower half), if he is appointed to 
that grade by the President, by and with the advice and 
consent of the Senate" for "While so serving he is enti- 
tled to the rank and grade of rear admiral (lower half), 
unless entitled to a higher rank or grade under another 
provision of law". 

Subsec. (c). Pub. L. 99-661, § 508(b)(3), substituted 
"While so serving, a judge advocate who holds a grade 
lower than brigadier general shall hold the grade of 
brigadier general, if he is appointed to that grade by 
the President, by and with the advice and consent of 
the Senate" for "While so serving he is entitled to the 
rank and grade of brigadier general, unless entitled to 
a higher rank or grade under another provision of law". 

1985 — Subsec. (b). Pub. L. 99-145 substituted "rear ad- 
miral (lower half)" for "commodore" in three places. 

1981 — Subsec. (b). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral" in three places. 

1980— Subsec. (a). Pub. L. 96-513, §503(13)(A), struck 
out "(upper half)" after "entitled to the rank and grade 
of rear admiral". 

Subsec. (b). Pub. L. 96-513, §503(13)(B), (C), substituted 
"rank and grade of commodore admiral" for "rank and 
grade of rear admiral (lower half)" in two places, "re- 
tired as a commodore admiral" for "retired as a rear 
admiral", and "retired pay of that grade" for "retired 
pay in the lower half of that grade". 

1968— Subsec. (c). Pub. L. 90-623 substituted "5148(b)" 
for "4158(b)". 

1967— Pub. L. 90-179 inserted reference to Deputy 
Judge Advocate General and substituted "Advocates 
General" for "Advocate General; succession to duties" 
after "Assistant Judge" in section catchline. 

Subsec. (a). Pub. L. 90-179 substituted provisions re- 
lating to the detailing of a judge advocate of the Navy 
or Marine Corps as Deputy Judge Advocate General of 
the Navy, his rank while so serving and retirement 
privileges for provisions relating to the detailing of an 
officer of the Navy or Marine Corps as Assistant Judge 
Advocate General. 
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Subsecs. (b) to (d). Pub. L. 90-179 added subsecs. (b) 
and (c), redesignated former subsecs. (b) and (c) as (d) 
and (e), respectively, and in subsec. (d), as so redesig- 
nated, substituted "Deputy Judge Advocate General" 
for "Assistant Judge Advocate General, unless other- 
wise directed by the President,". 

Subsec. (e). Pub. L. 90-179 redesignated former subsec. 
(c) as (e) and in subsec. (e), as so redesignated, sub- 
stituted provisions relating to the performance of the 
duties of the Judge Advocate General by the Assistant 
Judge Advocates General in the event of the absence or 
disability of the Deputy Judge Advocate General for 
provisions relating to the performance of such duties 
by the heads of the major divisions of the Office of the 
Judge Advocate General in the event of the absence or 
disability of the Assistant Judge Advocate General. 

1966 — Pub. L. 89-718 struck out "pay," before "succes- 
sion" in section catchline. 

1962 — Subsec. (a). Pub. L. 87-649 repealed last sentence 
which provided that a person detailed as Assistant 
Judge Advocate General is entitled to the highest pay 
of his rank. See section 202 of Title 37, Pay and Allow- 
ances of the Uniformed Services. 

1958— Subsec. (b). Pub. L. 85-861 substituted "office" 
for "Office". 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to appointments or details made on or after Nov. 14, 
1986, see section 508(f) of Pub. L. 99-661, set out as an Ef- 
fective Date note under section 12210 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 1(8) of Ex. Ord. No. 
11390, Jan. 22, 1968, 33 F.R. 841, set out as a note under 
section 301 of Title 3, The President. 

Officer Serving as Deputy and Assistant Judge 
Advocate of the Navy on Dec. 7, 1967; Rank; Re- 
tirement Benefits 

Section 9 of Pub. L. 90-179 provided that: "Nothing in 
this Act [enacting sections 5578a and 5587a of this title, 
amending this section, sections 801, 806, 815, 827, 865, 
936, 5148, 5404, 5508, 5581, 5587, 5600, 5652a, 5702, 5708, 5753, 
5762, 5896, 5897, and 6378 of this title, and section 202 of 
Title 37, and enacting provisions set out as notes under 
this section and section 5184 of this title] shall operate 
to terminate or reduce the term of an officer who was 
serving as Deputy and Assistant Judge Advocate Gen- 
eral of the Navy on the day before the effective date of 
this Act [Dec. 8, 1967] or to deprive to him of the rank, 
pay, allowances, or retirement privileges to which he 
was then entitled. Notwithstanding any other provision 
of law, an officer who was so serving on the day before 
the effective date of this Act shall be deemed to be de- 
tailed as Deputy Judge Advocate General, pursuant to 



section 5149 of title 10, United States Code, as amended 
by this Act [this section], and in addition to rights and 
benefits then accrued, to be entitled to the rank and re- 
tirement benefits authorized by that section. For the 
purposes of determining his eligibility for the retire- 
ment benefits authorized by section 5149 of title 10, 
United States Code, as amended by this Act [this sec- 
tion], an officer who is serving as Deputy Judge Advo- 
cate General on the effective date of this Act shall be 
credited with all service performed under appointment 
or detail as Deputy and Assistant Judge Advocate Gen- 
eral before the effective date of this Act." 

§ 5150. Staff corps of the Navy 

(a) The staff corps of the Navy are — 

(1) the Medical Corps; 

(2) the Dental Corps; 

(3) the Judge Advocate General's Corps; 

(4) the Chaplain Corps; and 

(5) such other staff corps as may be estab- 
lished by the Secretary of the Navy under sub- 
section (b). 

(b) (1) The Secretary of the Navy may establish 
staff corps of the Navy in addition to the Medi- 
cal Corps, the Dental Corps, the Judge Advocate 
General's Corps, and the Chaplain Corps. The 
Secretary may designate commissioned officers 
in, and may assign members to, any such staff 
corps. 

(2) Subject to subsection (c), the Secretary of 
the Navy may provide for the appointment of 
the chief of any staff corps established under 
this subsection. 

(c) The Secretary of the Navy, whenever the 
needs of the service require, may convene a se- 
lection board under section 611(a) of this title to 
select an officer in the Nurse Corps or in the 
Medical Service Corps (if such corps has been es- 
tablished under subsection (a)) for promotion to 
the grade of rear admiral, in the case of an offi- 
cer in the Nurse Corps, or rear admiral (lower 
half), in the case of an officer in the Medical 
Service Corps. An officer promoted pursuant to 
such a selection shall be appointed by the Sec- 
retary to the position of Director of the Nurse 
Corps or Director of the Medical Service Corps, 
respectively, for a term of four years, to serve at 
the pleasure of the Secretary. For the purpose of 
computing the total number of flag officers in 
the staff corps of the Navy under section 526 of 
this title, an officer so appointed shall be con- 
sidered an additional number in grade. 

(Added Pub. L. 96-513, title III, §351, Dec. 12, 1980, 
94 Stat. 2902, §5155; amended Pub. L. 97-22, §6(a), 
July 10, 1981, 95 Stat. 129; Pub. L. 97-86, title IV, 
§ 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; renumbered 
§5150, Pub. L. 99-433, title V, § 514(a)(2), Oct. 1, 
1986, 100 Stat. 1054; Pub. L. 99-661, div. A, title 
XIII, §1343(a)(23), Nov. 14, 1986, 100 Stat. 3994; 
Pub. L. 100-26, §3(7), Apr. 21, 1987, 101 Stat. 274; 
Pub. L. 102-190, div. A, title X, § 1061(a)(22)(A), 
Dec. 5, 1991, 105 Stat. 1473; Pub. L. 107-314, div. A, 
title V, § 504(a)(2), Dec. 2, 2002, 116 Stat. 2531.) 

Prior Provisions 

A prior section 5150 was renumbered section 5021 of 
this title. 

Amendments 

2002— Subsec. (c). Pub. L. 107-314 substituted "for pro- 
motion to the grade of rear admiral, in the case of an 
officer in the Nurse Corps, or rear admiral (lower half), 
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in the case of an officer in the Medical Service Corps" 
for "for promotion to the grade of rear admiral (lower 
half)" in first sentence. 

1991— Subsec. (c). Pub. L. 102-190 substituted "section 
526" for "section 5444". 

1987 — Subsec. (c). Pub. L. 100-26 made technical 
amendment to directory language of Pub. L. 99-661, 
§1343(a)(23). See 1986 Amendment note below. 

1986— Subsec. (c). Pub. L. 99-661, as amended by Pub. 
L. 100-26, substituted "rear admiral (lower half)" for 
"commodore". 

1981— Subsec. (c). Pub. L. 97-86 substituted "com- 
modore" for "commodore admiral". 

Pub. L. 97-22 substituted "Nurse Corps or in the Medi- 
cal Service Corps (if such corps has been established 
under subsection (a)) for promotion to the grade of 
commodore admiral" for "Nurse Corps or Medical Serv- 
ice Corps for promotion to the grade of commodore ad- 
miral or rear admiral, as appropriate", substituted "An 
officer promoted pursuant to such a selection shall be 
appointed by the Secretary to the position of Director 
of the Nurse Corps or Director of the Medical Service 
Corps, respectively, for a term of four years, to serve at 
the pleasure of the Secretary" for "An officer so se- 
lected shall be appointed by the President, by and with 
the advice and consent of the Senate, for a term of four 
years to serve in the position, respectively, of Director 
of the Nurse Corps or Director of the Medical Service 
Corps", and inserted provision that for the purpose of 
computing the total number of flag officers in the staff 
corps of the Navy under section 5444 of this title, an of- 
ficer so appointed shall be considered an additional 
number in grade. 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-26 applicable as if in- 
cluded in Pub. L. 99-661 when enacted on Nov. 14, 1986, 
see section 12(a) of Pub. L. 100-26, set out as a note 
under section 776 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

[§5151. Renumbered §5022] 

[§5152. Renumbered §5023] 

[§5153. Renumbered §5024] 

[§5154. Repealed. Pub. L. 89-718, §35(5), Nov. 2, 
1966, 80 Stat. 1120] 

Section, added Pub. L. 86-174, §1(2), Aug. 18, 1959, 73 
Stat. 395, provided for appointment of Chief of the Bu- 
reau of Naval Weapons and detailing of Deputy Chief. 



[§ 5155. Renumbered § 5150] 

[CHAPTER 515— REPEALED] 

[§§5201 to 5204. Repealed. Pub. L. 99-433, title V, 
§ 513(a), Oct. 1, 1986, 100 Stat. 1051] 

Section 5201, acts Aug. 10, 1956, ch. 1041, 70A Stat. 292; 
May 20, 1958, Pub. L. 85-422, §6(3), 72 Stat. 129; Aug. 6, 
1958, Pub. L. 85-599, §4(0), 72 Stat. 517; Sept. 7, 1962. Pub. 
Li. 87-651, title I, §114, 76 Stat. 513; June 5, 1967, Pub. L. 
90-22. title IV, §404, 81 Stat. 53; Dec. 12, 1980, Pub. L. 
96-513, title V, §503(15), 94 Stat. 2912; July 1, 1986, Pub. 
L. 99-348, title I, § 104(c)(1), 100 Stat. 691, related to ap- 
pointment, term, etc., of the Commandant of the Ma- 
rine Corps. See section 5043 of this title. 

Section 5202, acts Aug. 10, 1956, ch. 1041, 70A Stat. 292; 
Aug. 6, 1958, Pub. L. 85-599, §6(c), 72 Stat. 519; Sept. 7, 
1962, Pub. L. 87-649, §14c(24), 76 Stat. 501; May 2, 1969, 
Pub. L. 91-11, 83 Stat. 8; Mar. 4, 1976, Pub. L. 94-225, §1, 
90 Stat. 202; Dec. 12, 1980, Pub. L. 96-513, title V, 
§§503(15), 513(7)(B), 94 Stat. 2912, 2931, related to detail 
and duties of the Assistant Commandant of the Marine 
Corps. See section 5044 of this title. 

Section 5203, act Aug. 10, 1956, ch. 1041, 70A Stat. 292, 
related to detail of the Director of Personnel of the Ma- 
rine Corps. 

Section 5204, acts Aug. 10, 1956, ch. 1041, 70A Stat. 292; 
Aug. 3, 1961, Pub. L. 87-123, §5(2), 75 Stat. 264, related to 
detail of the Quartermaster General of the Marine 
Corps. 

[§5205. Repealed. Pub. L. 87-123, §5(3), Aug. 3, 
1961, 75 Stat. 264] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 293, re- 
lated to retirement of heads of Marine Corps staff de- 
partments, their retired grade and pay. 

[§5206. Repealed. Pub. L. 96-513, title III, 
§ 344(b), Dec. 12, 1980, 94 Stat. 2901] 

Section, acts Aug. 10, 1956, ch. 1041. 70A Stat. 293; 
Sept. 7, 1962, Pub. L. 87-649, § 6(c)(4), 76 Stat. 494; Nov. 
8, 1967, Pub. L. 90-130, §1(15), 81 Stat. 376, established in 
Office of Commandant of Marine Corps the position of 
Director of Women Marines. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 516— REPEALED] 

[§§5221, 5222. Repealed. Pub. L. 95-82, title VI, 
§ 611(a), Aug. 1, 1977, 91 Stat. 378] 

Section 5221, added Pub. L. 90-110, title X, §1001(1), 
Oct. 21, 1967, 81 Stat. 310, provided for inclusion of naval 
districts within organization of Department of the 
Navy. 

Section 5222, added Pub. L. 90-110, title X, §1001(1), 
Oct. 21, 1967, 81 Stat. 310, provided for detailing of offi- 
cers of the Navy not below the grade of rear admiral as 
commandants of each of naval districts. 

[CHAPTER 517— REPEALED] 

[§§5231 to 5234. Repealed. Pub. L. 96-513, title 
III, §331, Dec. 12, 1980, 94 Stat. 2896] 

Section 5231, acts Aug. 10, 1956, ch. 1041, 70A Stat. 294; 
July 30, 1977, Pub. L. 95-79, title VIII, § 811(b)(1), (2), 91 
Stat. 336; Oct. 20, 1978, Pub. L. 95-485, title VIII, § 818(a), 
92 Stat. 1626, related to designation by President of offi- 
cers on active list of Navy above the grade of captain 
and, in time of war or national emergency, above the 
grade of commander for fleet commands and other high 
positions. See section 601 of this title. 
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Section 5232, acts Aug. 10, 1956, oh. 1041, 70A Stat. 295; 
July 30, 1977, Pub. L. 95-79, title VIII, § 811(b)(3), (4), 91 
Stat. 336; Oct. 20, 1978, Pub. L. 95-485, title VIII, § 818(b), 
92 Stat. 1626, related to designation by President of offi- 
cers on active list of Marine Corps above the grade of 
colonel and, in time of war or national emergency, 
above the grade of lieutenant colonel for appropriate 
higher commands or performance of duty of great im- 
portance and responsibility. See section 601 of this 
title. 

Section 5233, acts Aug. 10, 1956, ch. 1041, 70A Stat. 295; 
May 20, 1958, Pub. L. 85-422, §6(4), 72 Stat. 129; related 
to retirement of an officer serving or having served in 
a grade to which appointed under former sections 5231 
or 5232 of this title. See section 601 of this title. 

Section 5234, acts Aug. 10, 1956, ch. 1041, 70A Stat. 295; 
Apr. 21, 1976, Pub. L. 94-273, §2(3), 90 Stat. 375, author- 
ized President during time of war or national emer- 
gency to suspend any provision of former sections 5231 
or 5232 of this title relating to distribution in grade. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 519— REPEALED] 

[§§5251, 5252. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1661(a)(3)(A), Oct. 5, 1994, 108 Stat. 
2980] 

Section 5251, act Aug. 10, 1956, ch. 1041, 70A Stat. 295, 
related to administration of Naval Reserve by Chief of 
Naval Operations and Naval Reserve Policy Board. See 
sections 10108 and 10303 of this title. 

Section 5252, act Aug. 10, 1956, ch. 1041, 70A Stat. 296, 
related to administration of Marine Corps Reserve by 
Commandant of Marine Corps and Marine Corps Re- 
serve Policy Board. See sections 10109 and 10304 of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

PART II— PERSONNEL 



Chap. Sec. 

[531. Repealed.] 

533. Distribution in Grade 5441 

535. Grade and Rank of Officers 5501 

537. Enlistments 5531 

539. Original Appointments 5571 

[541. Repealed.] 

[543. Repealed.] 

544. Temporary Appointments 5721 

[545. Repealed.] 

[547. Repealed.] 

[549. Repealed.] 

551. Officers in Command 5941 

553. Special Assignments and Details 5981 

555. Administration 6011 

557. Rations 6081 

559. Miscellaneous Prohibitions and Pen- 
alties 6111 

561. Miscellaneous Rights and Benefits 6141 

563. Hospitalization and Medical Care 6201 

565. Bands 6221 

567. Decorations and Awards 6241 

569. Discharge of Enlisted Members 6291 

571. Voluntary Retirement 6321 

573. Involuntary Retirement, Separation, 

and Furlough 6371 

575. Recall to Active Duty 6481 

577. Death Benefits; Care of the Dead 6521 



Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(a)(3), 
Oct. 5, 1994, 108 Stat. 3015, struck out items for chapters 



531 "Strength of Naval Reserve and Marine Corps Re- 
serve", 541 "Running Mates for Reserve Officers", and 
549 "Reserve Promotions". 

1980— Pub. L. 96-513, title V, §503(16), Dec. 12, 1980, 94 
Stat. 2912, inserted "of Naval Reserve and Marine Corps 
Reserve" after "Strength" in item for chapter 531, in- 
serted "for Reserve Officers" after "Running Mates" in 
item for chapter 541, struck out item for chapter 543 
"Selection Boards", added item for chapter 544, and 
struck out items for chapter 545 "Promotions" and for 
chapter 547 "Examinations for Promotion". 

1958— Pub. L. 85-861, §1(134), Sept. 2, 1958, 72 Stat. 1507, 
added item for chapter 549. 

Suspension of Certain Sections of Title 10 and 
Amendments to Officer Personnel Act of 1947 

Act Aug. 10, 1956, ch. 1041, §48, 70A Stat. 639, as 
amended by Pub. L. 109-163, div. A, title V, § 515(h), Jan. 
6, 2006, 119 Stat. 3237, provided that: 

"Sec. 48. (a) Except as they may apply to women offi- 
cers of the Regular Navy or the Regular Marine Corps 
appointed under section 5590 of title 10, United States 
Code, enacted by section 1 of this Act, the following 
sections of title 10 cease to operate whenever the num- 
ber of male officers serving on active duty in the grade 
of ensign or above in the line of the Navy does not ex- 
ceed the number of male officers holding permanent ap- 
pointments in the grade of ensign or above on the ac- 
tive list in the line of the Regular Navy: Sections 5505, 
5508, 5596, 5651-5663, 5701-5703, 5705-5711, 5751, 5753-5759, 
5761, 5762, 5764-5770, 5785, 5786, 5791, 6371-6384, 6386, 6407. 

"(b) For the purposes of subsection (a), the following 
officers may not be considered officers serving on ac- 
tive duty: 

"(1) Retired officers. 

"(2) Officers of the Navy Reserve assigned to active 
duty for training. 

"(3) Officers of the Navy Reserve ordered to active 
duty in connection with organizing, administering, 
recruiting, instructing, or drilling the Navy Reserve 
or the Marine Corps Reserve. 

"(4) Officers of the Navy Reserve ordered to tem- 
porary active duty for the purpose of prosecuting spe- 
cial work. 

"(c) Title IV of the Officer Personnel Act of 1947 (61 
Stat. 869), as amended, is amended by adding the fol- 
lowing new section at the end thereof: 

"[Sec. 437. Repealed. Pub. L. 104-106, div. A, title XV, 
§ 1505(a), Feb. 10, 1996, 110 Stat. 514.]" 

[CHAPTER 531— REPEALED] 

[§§5401 to 5409. Repealed. Pub. L. 96-513, title 
III, § 311(a), Dec. 12, 1980, 94 Stat. 2889] 

Section 5401, act Aug. 10, 1956, ch. 1041, 70A Stat. 297, 
prescribed authorized strength of Regular Navy in en- 
listed members. See section 521 et seq. of this title. 

Section 5402, act Aug. 10, 1956, ch. 1041, 70A Stat. 297, 
prescribed authorized strength of Regular Marine 
Corps. See section 521 et seq. of this title. 

Section 5403, act Aug. 10, 1956, ch. 1041, 70A Stat. 297, 
prescribed authorized strength of active list of the 
Navy in line officers. See section 521 et seq. of this 
title. 

Section 5404, acts Aug. 10, 1956, ch. 1041, 70A Stat. 297; 
Oct. 13, 1964, Pub. L. 88-647, title III, §301(12), 78 Stat. 
1072; Dec. 8, 1967, Pub. L. 90-179, §3, 81 Stat. 547, pre- 
scribed authorized strength of active list of Navy in of- 
ficers in Supply Corps and Civil Engineer Corps, di- 
rected Secretary of Navy to compute annually the au- 
thorized strength of active list of Navy in officers in 
Medical Corps, Dental Corps, Chaplain Corps, Medical 
Service Corps, and Nurse Corps, and to establish annu- 
ally the authorized strength of active list of Navy in of- 
ficers in Judge Advocate General's Corps. See section 
521 et seq. of this title. 

Section 5405, act Aug. 10, 1956, ch. 1041, 70A Stat. 298, 
prescribed authorized strength of active list of Marine 
Corps. See section 521 et seq. of this title. 
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Section 5406, acts Aug. 10, 1956, oh. 1041, 70A Stat. 298; 
July 5, 1968, Pub. L. 90-386, §1(1), 82 Stat. 293, limited 
actual number of officers on active list in line of Navy 
that could be designated for engineering- duty. See sec- 
tion 521 et seq. of this title. 

Section 5407, acts Aug. 10, 1956, ch. 1041, 70A Stat. 298; 
July 5, 1968, Pub. L. 90-386, §1(2), 82 Stat. 293, limited 
actual number of officers on active list in line of Navy 
that could be designated for aeronautical engineering 
duty. See section 521 et seq. of this title. 

Section 5408, acts Aug. 10, 1956, ch. 1041, 70A Stat. 298; 
July 5, 1968, Pub. L. 90-386, §1(3), 82 Stat. 293, limited 
actual number of officers on the active list in line of 
Navy that could be designated for special duty. See sec- 
tion 521 et seq. of this title. 

Section 5409, acts Aug. 10, 1956, ch. 1041, 70A Stat. 298; 
Aug. 3, 1961, Pub. L. 87-123, §5(5), 75 Stat. 264, prescribed 
number of officers of actual number of officers on ac- 
tive lists in the line of Navy and of Marine Corps, that 
could be designated for limited duty. See section 521 et 
seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§5410, 5411. Repealed. Pub. L. 90-130, §1(16), 
Nov. 8, 1967, 81 Stat. 376] 

Section 5410, act Aug. 10, 1956, ch. 1041, 70A Stat. 928, 
placed upper limits, stated in terms of percentages of 
the authorized strength of the Regular Navy and Regu- 
lar Marine Corps in enlisted members, on the author- 
ized strength of enlisted women in each. 

Section 5411, act Aug. 10, 1956, ch. 1041, 70A Stat. 299, 
placed upper limits, stated in terms of percentages of 
the authorized strength in enlisted women of the Regu- 
lar Navy and Regular Marine Corps, on the authorized 
strength of the Regular Navy and Regular Marine 
Corps in women officers. 

[§5412. Repealed. Pub. L. 96-513, title III, 
§ 311(a), Dec. 12, 1980, 94 Stat. 2889] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 299, pre- 
scribed authorized strength of Regular Navy in enlisted 
members in Hospital Corps. See section 521 et seq. of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§5413, 5414. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 
2988] 

Section 5413, act Aug. 10, 1956, ch. 1041, 70A Stat. 299, 
related to authorized strengths of Naval Reserve and 
Marine Corps Reserve. See section 12001(a) of this title. 

Section 5414, added Pub. L. 85-861, §1(110)(A), Sept. 2, 
1958, 72 Stat. 1490; amended Pub. L. 86-559, §1(33), (34), 
June 30, 1960, 74 Stat. 273; Pub. L. 96-513, title V, 
§513(8)(B), Dec. 12, 1980, 94 Stat. 2931; Pub. L. 102-190, 
div. A, title XI, §1131(8)(A), Dec. 5, 1991, 105 Stat. 1506, 
related to authorized strength of Naval Reserve and 
Marine Corps Reserve in officers in active status in 
grades above chief warrant officer, W-5. See section 
12003 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§§5415 to 5417. Repealed. Pub. L. 96-513, title 
III, §§ 311(a), 312, Dec. 12, 1980, 94 Stat. 2889] 

Section 5415, added Pub. L. 85-861, §1(110)(A), Sept. 2, 
1958, 72 Stat. 1490, excluded enlisted members of the 



Navy or Marine Corps serving as midshipmen or cadets 
in any of the military academies from computations of 
authorized strengths. See section 521 et seq. of this 
title. 

Section 5416, added Pub. L. 85-861, §1(110)(A), Sept. 2, 
1958, 72 Stat. 1490, excluded members of the Navy or the 
Marine Corps, or of the Coast Guard when it is operat- 
ing as a service in the Navy, detailed for duty with 
United States agencies outside the Department of De- 
fense on a reimbursable basis, from computations of 
authorized strengths or numbers in grade. See section 
521 et seq. of this title. 

Section 5417, added Pub. L. 85-861, §1(110)(A), Sept. 2, 
1958, 72 Stat. 1490, directed Secretary of Defense, with 
approval of President, to estimate annually, for each of 
five years following such estimate, the strengths of the 
Navy and the Marine Corps in officers on active lists 
exclusive of officers specifically authorized as addi- 
tional numbers. See section 521 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 533— DISTRIBUTION IN GRADE 

Sec. 

5441. Prescribed number; vacancies. 
[5442 to 5449. Repealed.] 

5450. Regular Navy: retired flag officers on active 

duty. 

5451. Suspension: preceding sections. 
[5452 to 5458. Repealed.] 

Amendments 

1996— Pub. L. 104-106, div. A, title XV, § 1501(c)(20), 
Feb. 10, 1996, 110 Stat. 499, struck out item 5454 "Com- 
putations: rule when fraction occurs in final result". 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(b)(1), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 5456 "Naval 
Reserve and Marine Corps Reserve", 5457 "Naval Re- 
serve: officers in an active status in grades above chief 
warrant officer, W-5", and 5458 "Marine Corps Reserve: 
officers in an active status in grades above chief war- 
rant officer, W-5". 

1991— Pub. L. 102-190, div. A, title XI, §1131(8)(B), Dec. 
5, 1991, 105 Stat. 1506, substituted "W-5" for "W-4" in 
items 5457 and 5458. 

1990— Pub. L. 101-510, div. A, title IV, § 403(b)(2)(B), 
Nov. 5, 1990, 104 Stat. 1545, struck out items 5442 "Navy: 
line officers on active duty; rear admirals (lower half) 
and rear admirals", 5443 "Marine Corps: officers on ac- 
tive duty; brigadier generals and major generals", 5444 
"Navy: staff corps officers on active duty; rear admi- 
rals (lower half) and rear admirals", and 5446 "Applica- 
tion: sections 5442, 5443, 5444". 

1985— Pub. L. 99-145, title V, §514(b)(6)(B), (7)(B), Nov. 
8, 1985, 99 Stat. 629, substituted "rear admirals (lower 
half)" for "commodores" in items 5442 and 5444. 

1981— Pub. L. 97-86, title IV, § 405(b)(6)(B), (7)(B), Dec. 
1, 1981, 95 Stat. 1106, substituted "commodores" for 
"commodore admirals" in items 5442 and 5444. 

Pub. L. 97-22, § 10(b)(6)(B), July 10, 1981, 95 Stat. 137, 
struck out item 5455 "Computations and determina- 
tions: effect on status of officers". 

1980— Pub. L. 96-513, title V, §§503(18), 513(9)(A), Dec. 
12, 1980, 94 Stat. 2912, 2931, inserted "; commodore admi- 
rals and rear admirals" in item 5442, inserted 
"; brigadier generals and major generals" in item 5443, 
inserted "; commodore admirals and rear admirals" in 
item 5444, struck out items 5445 "Suspension: sections 

5442, 5443, 5444", 5447 "Navy: line officers on the active 
list; permanent grade", 5448 "Marine Corps: officers on 
the active list; permanent grade", 5449 "Navy: staff 
corps officers on the active list; permanent grade", and 
5452 "Navy: women line officers on active duty; Marine 
Corps: women officers on active duty", and substituted 
"in grades" for "in permanent grades" in items 5457 
and 5458. 
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1967— Pub. L. 90-130, §1(17)(P), (H), Nov. 8, 1967, 81 
Stat. 377, struck out item 5453 "Marine Corps: women 
officers on the active list; permanent grade", and sub- 
stituted: "Navy: women line officers on active duty; 
Marine Corps: women officers on active duty" for 
"Navy: women line officers on the active list; perma- 
nent grade" in item 5452. 

1958— Pub. L. 85-861, §1(113)(B), Sept. 2, 1958, 72 Stat. 
1492, added items 5457 and 5458. 

§ 5441. Prescribed number; vacancies 

In this chapter, the term "prescribed number" 
or "number . . . prescribed" as applied to a 
grade, means the number of officers of a de- 
scribed corps, designation, or other category 
that shall be maintained in the grade concerned. 
Except as otherwise specifically provided, the 
actual number of officers in a grade may not ex- 
ceed the prescribed number. Vacancies occur 
whenever, and to the extent that, the actual 
number falls below the prescribed number. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 299; Pub. L. 
96-513, title III, § 313(a), Dec. 12, 1980, 94 Stat. 
2889; Pub. L. 101-189, div. A, title XVI, § 1622(e)(8), 
Nov. 29, 1989, 103 Stat. 1605.) 

Historical and Revision Notes 

This section is derived from the distribution-in-grade 
provisions of the Officers Personnel Act of 1947. It is in- 
serted here to show clearly what is meant by the "au- 
thorized number" of officers in a grade as used in the 
distribution-in-grade sections of the Officer Personnel 
Act. "Prescribed number" is substituted for "author- 
ized number" because the latter, as used in other provi- 
sions of law, means simply the maximum number of 
persons authorized to be in a designated category. As 
used in the distribution-in-grade provisions of the Offi- 
cer Personnel Act the term means not only the maxi- 
mum number of officers that may be in a particular 
grade, but also the number of officers that should be 
maintained in that grade. It places not only a ceiling 
but a floor on the number of officers for the grade con- 
cerned. This is accomplished by establishing vacancies 
when the actual number of officers in the grade con- 
cerned falls below the "authorized" or, as used here, 
the "prescribed" number. Where there is a prescribed 
number for a grade, an officer should, in the absence of 
other controlling provisions of law, be promoted to 
that grade to fill an existing vacancy, as of the date on 
which the vacancy occurred. In this manner, at least 
constructively, the prescribed number is maintained. 

There is no source for the section because the Officer 
Personnel Act did not attempt specifically to define 
"authorized number" in this context. The meaning of 
the term is derived only from understanding the effect 
given it throughout the Officer Personnel Act and from 
the imperative requirements of sections 103, 203, and 303 
of the act. 

Amendments 

1989— Pub. L. 101-189 inserted ", the term" after "In 
this chapter". 

1980 — Pub. L. 96-513 struck out "or combination of 
grades" after "to a grade", after "in the grade", and 
after "in a grade". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§§5442 to 5444. Repealed. Pub. L. 101-510, div. A, 
title IV, § 403(b)(2)(A), Nov. 5, 1990, 104 Stat. 
1545] 

Section 5442, acts Aug. 10, 1956, ch. 1041, 70A Stat. 300; 
Pub. L. 90-386, §1(4), July 5, 1968, 82 Stat. 293; Dec. 12, 



1980, Pub. L. 96-513, title III, § 313(b), 94 Stat. 2889; Dec. 
1, 1981, Pub. Li. 97-86, title IV, § 405(b)(1), (3), (6)(A), 95 
Stat. 1105, 1106; Nov. 8, 1985, Pub. L. 99-145, title V, 
§ 514(b)(1), (3), (6)(A), 99 Stat. 628; Nov. 14, 1986, Pub. L. 
99-661, div. A, title XIII, §1343(a)(24), 100 Stat. 3994, set 
forth number of officers serving on active duty in Navy 
who may serve in grades of rear admiral (lower half) 
and rear admiral. 

Section 5443, acts Aug. 10, 1956, ch. 1041, 70A Stat. 302; 
Aug. 3, 1961, Pub. L. 87-123, §5(6), 75 Stat. 265; Nov. 2, 
1966, Pub. L. 89-731, §1, 80 Stat. 1160; Dec. 12, 1980, Pub. 
L. 96-513, title III, § 313(c), 94 Stat. 2891, related to num- 
ber of officers in Marine Corps on active duty who may 
serve in grades of brigadier general and major general. 

Section 5444, acts Aug. 10, 1956, ch. 1041, 70A Stat. 304; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(l)-(3), 71 Stat. 
381; Nov. 8, 1967, Pub. L. 90-130, §1(17)(A), (B), 81 Stat. 
376; Dec. 12, 1980, Pub. L. 96-513, title III, §302, title V, 
§503(19), 94 Stat. 2888, 2912; July 10, 1981, Pub. L. 97-22, 
§§6(b), 10(a)(3), 95 Stat. 130, 136; Dec. 1, 1981, Pub. L. 
97-86, title IV, §405(b)(l)-(3), (7)(A), 95 Stat. 1105, 1106; 
Nov. 8, 1985, Pub. L. 99-145, title V, §514(b)(l)-(3), (7)(A), 
99 Stat. 628, 629, related to total number of officers who 
may serve on active duty in Navy in grades of rear ad- 
miral (lower half) and rear admiral in staff corps. 

[§5445. Repealed. Pub. L. 96-513, title III, 
§ 313(d)(1), Dec. 12, 1980, 94 Stat. 2892] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 306, re- 
lated to suspension of sections 5442, 5443, and 5444 of 
this title. See section 526 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§ 5446. Repealed. Pub. L. 101-510, div. A, title TV, 
§ 403(b)(2)(A), Nov. 5, 1990, 104 Stat. 1545] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 306; Dec. 
12, 1980, Pub. L. 96-513, title III, § 373(a), title V, §503(20), 
94 Stat. 2903, 2912, related to applicability of sections 
5442, 5443, and 5444 of this title. 

[§§5447 to 5449. Repealed. Pub. L. 96-513, title 
III, §313(d)(2)-(4), Dec. 12, 1980, 94 Stat. 2892] 

Section 5447, acts Aug. 10, 1956, ch. 1041, 70A Stat. 307; 
July 5, 1968, Pub. L. 90-386, §1(4), 82 Stat. 293, related to 
permanent grade distribution of Navy line officers on 
active list. See section 521 et seq. of this title. 

Section 5448, acts Aug. 10, 1956, ch. 1041, 70A Stat. 309; 
Aug. 3, 1961, Pub. L. 87-123, §5(7), 75 Stat. 265, related to 
permanent grade distribution of Marine Corps officers 
on active list. See section 521 et seq. of this title. 

Section 5449, acts Aug. 10, 1956, ch. 1041, 70A Stat. 311; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(4), 71 Stat. 381; 
Nov. 8, 1967, Pub. L. 90-130, §1(17)(C), (D), 81 Stat. 376, 
related to number of Navy staff corps officers on active 
list in permanent grade of rear admiral. See section 525 
of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§5450. Regular Navy: retired flag officers on ac- 
tive duty 

Except in time of war or national emergency, 
not more than ten retired flag officers of the 
Regular Navy may be on active duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 312; Pub. L. 
96-513, title V, §503(21), Dec. 12, 1980, 94 Stat. 
2912.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5450 


34 U.S.C. 211e. 


Aug. 7. 1947, ch. 512, §430. 






61 Stat. 881; Sept. 3, 






1954. oh. 1257. § 702(a), 68 






Stat. 1188. 



In subsection (a) the words "In addition * * * to the 
number of rear admirals and above authorized by titles 
I, II, and III and by section 413 of this Act, a total of" 
are omitted as surplusage. Titles I, II, and III, and sec- 
tion 413 of the Officer Personnel Act of 1947 prescribe 
the number of officers on the lineal list who may have 
the grade of rear admiral. Retired officers are excluded 
from the lineal lists and are not counted for any pur- 
pose in the computations under the cited titles and sec- 
tion. The source text does not affect the authorized 
numbers so computed; it sets up an authorized number 
for a category of officers not previously covered. 

The limitation on reserve flag officers on active duty 
contained in section 430 of the Officer Personnel Act of 
1947 was repealed by section 702(a) of the Reserve Offi- 
cer Personnel Act of 1954. 

Amendments 

1980 — Pub. L. 96-513 struck out designation "(a)" be- 
fore "Except in time of war or national emergency", 
substituted "flag officers of the Regular Navy" for "of- 
ficers of the Regular Navy in the grade of rear admiral 
and above", and struck out subsec. (b) which provided 
that this section did not apply to fleet admirals or to 
retired officers ordered to temporary duty to serve on 
boards convened under chapter 543 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§5451. Suspension: preceding sections 

The President, during a war or national emer- 
gency, may suspend any provision of the preced- 
ing sections of this chapter. Such a suspension 
may not continue beyond September 30 of the 
fiscal year following that in which the war or 
national emergency ends. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 312; Pub. L. 
94-273, §2(3), Apr. 21, 1976, 90 Stat. 375; Pub. L. 
96-513, title V, §503(22), Dec. 12, 1980, 94 Stat. 
2913; Pub. L. 102-190, div. A, title X, §1061(a)(21), 
Dec. 5, 1991, 105 Stat. 1473.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5451(a) 


34 U.S.C. 3e. 


Aug. 7, 1947, ch. 512, 






§426(0); added June 30, 






1951. oh. 196, §l(h), 65 






Stat. 109. 


5451(b) 


34 U.S.C. Ba-1. 


May 5, 1954. ch. 180, §403 






68 Stat. 70. 



Amendments 

1991— Pub. L. 102-190 substituted "The President" for 
"(a) Except as provided in subsection (b), the Presi- 
dent" and struck out subsec. (b) which authorized 
President to suspend provisions of sections 5442, 5443, 
and 5444 of this title only during war or national emer- 
gency declared by Congress or President after May 5. 
1954. 

1980— Subsec. (b). Pub. L. 96-513 struck out "relating 
to officers serving in grades above lieutenant in the 
Navy or captain in the Marine Corps" after "and 5444 of 
this title". 

1976— Subsec. (a). Pub. L. 94-273 substituted "Septem- 
ber" for "June". 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§5452. Repealed. Pub. L. 96-513, title III, 
§ 373(b), Dec. 12, 1980, 94 Stat. 2903] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 312; 
Sept. 2, 1958, Pub. L. 85-861, §1(111), 72 Stat. 1491; Nov. 
8, 1967, Pub. L. 90-130, §1(17)(E), 81 Stat. 376, authorized 
Secretary of the Navy to prescribe number of women 
officers in line of Navy eligible to hold appointments in 
each grade above lieutenant (junior grade) and a simi- 
lar number in Marine Corps eligible to hold appoint- 
ments in each grade above first lieutenant. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5453. Repealed. Pub. L. 90-130, §1(17)(F), Nov. 
8, 1967, 81 Stat. 377] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 313; 
Sept. 2, 1958, Pub. L. 85-861, §1(112), 72 Stat. 1491, placed 
upper limits on number of women officers on active list 
of Marine Corps holding permanent appointments in 
grades of lieutenant colonel and major and required the 
Secretary to make computations at least once annually 
of numbers of women officers authorized under this sec- 
tion to hold permanent appointments in such grades, 
with authority to make prescribed temporary in- 
creases. See section 5452 of this title. 

[§5454. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 2988] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 313, re- 
lated to rule for computations under this chapter when 
fraction occurs in final result. See section 12010 of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§ 5455. Repealed. Pub. L. 97-22, § 10(b)(6)(A), July 
10, 1981, 95 Stat. 137] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 313; Nov. 
8, 1967, Pub. L. 90-130, §1(17)(G), 81 Stat. 377; Dec. 12, 
1980, Pub. L. 96-513, title V, §503(23), (24), 94 Stat. 2913 
as amended July 10, 1981, Pub. L. 97-22, § 10(a)(3), 95 
Stat. 136, provided that no computation or determina- 
tion under section 5447, 5448, 5449, or 5452 of this title 
could reduce the grade or pay of any officer or remove 
any officer from the active list. 

Effective Date of Repeal 

Section 10(b) of Pub. L. 97-22 provided that the repeal 
is effective Sept. 15, 1981. 

[§§5456 to 5458. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 
2988] 

Section 5456, act Aug. 10, 1956, ch. 1041, 70A Stat. 313, 
related to authorized strengths of Naval Reserve and 
Marine Corps Reserve. See section 12001(b) of this title. 

Section 5457, added Pub. L. 85-861, §1(113)(A), Sept. 2, 
1958, 72 Stat. 1491; amended Pub. L. 86-559, §1(35), (36), 
June 30, 1960, 74 Stat. 273; Pub. L. 92-559, Oct. 25, 1972, 
86 Stat. 1173; Pub. L. 96-107, title III, § 302(b), Nov. 9, 
1979, 93 Stat. 806; Pub. L. 96-513, title III, § 313(e), title 
V, §513(9)(B), Dec. 12, 1980, 94 Stat. 2892, 2931; Pub. L. 
97-86, title IV, § 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; Pub. 
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L. 99-145, title V, § 514(b)(1), Nov. 8, 1985, 99 Stat. 628; 
Pub. L. 101-189, div. A, title VII, §712, Nov. 29, 1989, 103 
Stat. 1477; Pub. L. 102-190, div. A, title X. 
§1061(a)(22)(B), title XI, §1131(8)(A), Dec. 5, 1991, 105 
Stat. 1473, 1506, related to authorized strength ol Naval 
Reserve in officers in active status in grades above 
chief warrant officer, W-5. See sections 12004(a), (c), and 
(e)(2) and 12005(b) and (d)(2) of this title. 

Section 5458, added Pub. L. 85-861, §1(113)(A), Sept. 2, 
1958, 72 Stat. 1492; amended Pub. L. 86-559, §l(37)-(39), 
June 30, 1960, 74 Stat. 273; Pub. L. 96-107, title III, 
§ 302(c), Nov. 9, 1979, 93 Stat. 806; Pub. L. 96-513, title V, 
§513(9)(C), Dec. 12, 1980, 94 Stat. 2931; Pub. L. 102-190, 
div. A, title X, § 1061(a)(22)(C), title XI, §1131(8)(A), Dec. 
5, 1991, 105 Stat. 1473, 1506, related to authorized 
strength of Marine Corps Reserve in officers in active 
status in grades above chief warrant officer, W-5. See 
sections 12004(a), (d), (e)(2) and 12005(c), (d)(2) of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

CHAPTER 535— GRADE AND RANK OF 
OFFICERS 



Historical and Revision Notes 



Revised 
section 



Sec. 
5501 
5502 



Navy: grades above chief warrant officer, W-5. 
Marine Corps: grades above chief warrant of- 
ficer, W-5. 

5503. Navy and Marine Corps: warrant officer 

grades. 
[5504 to 5507. Repealed.] 

5508. Rank of line and staff corps officers of the 
Navy and officers of the Marine Corps. 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(d)(2), 
Oct. 5, 1994, 108 Stat. 3016, struck out item 5506 "Naval 
Reserve and Marine Corps Reserve; officers: prece- 
dence ' ' 

1991— Pub. L. 102-190, div. A, title XI, §1131(8)(B), Dec. 
5, 1991, 105 Stat. 1506, substituted "W-5" for "W-4" in 
items 5501 and 5502. 

1980— Pub. L. 96-513, title V, §§503(25), 513(10), Dec. 12, 
1980, 94 Stat. 2913, 2932, struck out items 5504 "Lineal 
lists: maintenance", 5505 "Reserve officers: change of 
lineal position", and 5507 "Rear admirals: determina- 
tion of upper half". 

1958— Pub. L. 85-861, §1(114)(B), Sept. 2, 1958, 72 Stat. 
1493, added item 5506. 

§5501. Navy: grades above chief warrant officer, 
W-5 

The commissioned grades in the Navy above 
the grade of chief warrant officer, W-5, are the 
following: 

(1) Admiral. 

(2) Vice admiral. 

(3) Rear admiral. 

(4) Rear admiral (lower half). 

(5) Captain. 

(6) Commander. 

(7) Lieutenant commander. 

(8) Lieutenant. 

(9) Lieutenant (junior grade). 

(10) Ensign. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 314; Pub. L. 
96-513, title III, §301, Dec. 12, 1980, 94 Stat. 2887; 
Pub. L. 97-86, title IV, § 405(a), Dec. 1, 1981, 95 
Stat. 1105; Pub. L. 99-145, title V, § 514(a)(1), Nov. 
8, 1985, 99 Stat. 628; Pub. L. 102-190, div. A, title 
XI, §1131(8)(A), Dec. 5, 1991, 105 Stat. 1506.) 



5501(a) . 



5501(b) . 



Source (U.S. Code) 



34 U.S.C. 1. 



34 U.S.C. 211d(a) (as ap- 
plicable to grades of 
admiral and vice admi- 
ral). 

34 U.S.C. 10a (1st sen- 
tence). 

34 U.S.C. 350e (1st sen- 
tence). 



Source (Statutes at Large) 



R.S. 1362; Mar. 3, 1883. ch. 
97, §1 (2d par. on p. 472, 
as applicable to mas- 
ters and junior grade 
lieutenants), 22 Stat. 
472; Mar. 3, 1899, ch. 
413, §7 (1st sentence, 
less proviso), 30 Stat. 
1005. 

Aug. 7, 1947, ch. 512, 
§ 413(a) (as applicable 
to grades of admiral 
and vice admiral), 61 
Stat. 875. 

Aug. 7, 1947, ch. 512, §405 
(1st sentence), 61 Stat. 
872. 

July 24, 1941, ch. 320, §6 
(1st sentence), 55 Stat. 
604: Apr. 9, 1943. ch. 38, 
§1, 57 Stat. 59; Oct. 12, 
1949, ch. 681, §531(b)(28), 
63 Stat. 839. 



The Act of July 24, 1941, ch. 320, as amended (34 U.S.C. 
350 et seq.), and §413 of the Officer Personnel Act of 1947 
(34 U.S.C. 211d) provide for the temporary appointment 
of officers to grades up to and including admiral. Staff 
corps officers, women officers, and reserve officers are 
not excluded from the operation of the provisions of the 
1941 Act. Since authority exists for the appointment of 
officers of any category in any grade in the Navy, the 
existence of every grade in the several staff corps and 
in the Naval Reserve is recognized, and the restriction 
of these grades to the active list of the line is removed. 

The grade of Fleet Admiral is omitted inasmuch as 
the law authorizing appointments in this grade was 
limited. 

In subsection (a) the words "above the grade of chief 
warrant officer, W-4" are inserted for clarity. 

Subsection (c) is added to make clear the fact that an 
officer serving in a position, such as chief of bureau, 
which entitles him to the rank, pay, and allowances of 
a rear admiral of the upper half ranks rear admirals re- 
ceiving the pay and allowances of the lower half even 
though he has not been appointed to the grade of rear 
admiral or, if so appointed, is in the lower half. A state- 
ment of this fact is necessary to give full effect to 5 
U.S.C. 441 which provides that chiefs of bureaus of the 
Navy Department and the Judge Advocate General of 
the Navy, while so serving, shall have "corresponding 
rank and shall receive the same pay and allowances 
* * * as * * * chiefs of bureaus of the War Department 
and the Judge Advocate General of the Army". The 
rank so conferred, corresponding to the Army rank of 
major general, is rear admiral of the upper half. In 
§§5133 and 5148 of this title, based on 5 U.S.C. 441, the 
reference to the Army rank is eliminated and the cor- 
responding Navy rank is substituted. The substitution 
is made because, as stated in the revision notes on 
those sections, the creation of the Department of the 
Air Force and the reorganization of the Department of 
the Army make it impracticable to continue to relate 
Navy Department positions to former War Department 
positions. This treatment of 5 U.S.C. 441 does not, how- 
ever, completely cover the question of the rank, in re- 
lation to other officers in the Navy and other services, 
of a captain or rear admiral of the lower half who by 
virtue of his position becomes entitled to the rank, 
pay, and allowances of a rear admiral of the upper half. 
Under 34 U.S.C. 241a officers holding commissions in the 
grade of rear admiral rank with major generals if enti- 
tled to the pay of the upper half and with brigadier gen- 
erals if entitled to the pay of the lower half. Under 5 
U.S.C. 441 bureau chiefs and the Judge Advocate Gen- 
eral rank with major generals regardless of the grade in 
which they hold commissions and, therefore, also rank 
all officers of the Navy who are ranked by major gen- 
erals. This fact, obscured by the substitution of Navy 
rank in the codification of 5 U.S.C. 441, is set out in 
subsection (c). 
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Amendments 

1991— Pub. L. 102-190 substituted "W-5" for "W-4" in 
section catchline and text. 

1985— Par. (4). Pub. L. 99-145 substituted "Rear admi- 
ral (lower half)" for "Commodore". 

1981— Par. (4). Pub. L. 97-86 substituted "Commodore" 
for "Commodore admiral". 

1980 — Pub. L. 96-513 struck out subsec. (a) designation 
from provisions formerly classified as such and, as so 
redesignated, inserted commodore admiral in the list- 
ing of commissioned grades above the grade of chief 
warrant officer, W-4 and struck out former subsecs. (b) 
and (c) which related to the grades of commodore and 
rear admiral, respectively. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Transition Provisions of Defense Officer 
Personnel Management Act 

For transition provisions relating to the new com- 
modore admiral grade established in the Navy, see sec- 
tion 614 of Pub. L. 96-513, set out as a note under sec- 
tion 611 of this title. 

§ 5502. Marine Corps: grades above chief warrant 
officer, W-5 

The commissioned grades in the Marine Corps 
above the grade of chief warrant officer, W-5, 
are: 

(1) General. 

(2) Lieutenant general. 

(3) Major general. 

(4) Brigadier general. 

(5) Colonel. 

(6) Lieutenant colonel. 

(7) Major. 

(8) Captain. 

(9) First lieutenant. 

(10) Second lieutenant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 314; Pub. L. 
102-190, div. A, title XI, §1131(8)(A), Dec. 5, 1991, 
105 Stat. 1506.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5502 


34 U.S.C. 651. 
34 U.S.C. 629. 

34 U.S.C. 623b(a) (as ap- 
plicable to grade of 
lieutenant general). 

34 U.S.C. 622 (as applica- 
ble to grade of gen- 
eral). 


R.S. 1603. 

July 1, 1918, ch. 114, 40 
Stat. 715 (1st par.). 

Aug. 7, 1947, ch. 512, 
§ 415(a) (as applicable 
to grade of lieutenant 
general), 61 Stat. 876. 

Jan. 20, 1942. ch. 10, §1, 56 
Stat. 10; Aug. 7, 1947, 
ch. 512, §429 (as appli- 
cable to grade of gen- 
eral), 61 Stat. 880. 





R.S. 1603 provides that officers of the Marine Corps 
shall be on the same footing as officers of similar 
grades in the Army. Recognition is made of the grades 



existing in the Army for the purpose of listing the 
grades authorized for the Marine Corps. 

The provisions of the Act of July 1, 1918, ch. 114, 40 
Stat. 715 (1st par.), pertaining to the appointment of a 
major general in addition to the Major General Com- 
mandant and a temporary major general were super- 
seded by the Act of May 29, 1934, ch. 367, §2, 48 Stat. 812, 
which in turn was repealed by § 436(e) of the Officer Per- 
sonnel Act of 1947, 61 Stat. 882. 

Amendments 

1991— Pub. L. 102-190 substituted "W-5" for "W-4" in 
section catchline and text. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

§5503. Navy and Marine Corps: warrant officer 
grades 

The warrant officer grades in the Navy and the 
Marine Corps are: 

(1) Chief warrant officer, W-5. 

(2) Chief warrant officer, W-4. 

(3) Chief warrant officer, W-3. 

(4) Chief warrant officer, W-2. 

(5) Warrant officer, W-l. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 314; Pub. L. 
102-190, div. A, title XI, §1131(9), Dec. 5, 1991, 105 
Stat. 1506.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5503 


34 U.S.C. 135a(a) (less 
last sentence). 


May 29, 1954, ch. 249, 
§3(a) (less 3d and last 
sentence), 68 Stat. 157. 





This section is included in subtitle C for complete- 
ness and clarity. In duplicates, in part, §§555 and 597 of 
this title, which cover, respectively, the "permanent 
regular warrant officer grades" and the "permanent re- 
serve warrant officer grades" in the armed forces. The 
concept that regular grades differ from reserve grades 
and that a grade held under a permanent appointment 
differs from the grade of the same name held under a 
temporary appointment is foreign to the naval service. 
In the Navy and the Marine Corps, all officers serving, 
for example, in the grade of chief warrant officer, W-4, 
are considered to be serving in the same grade regard- 
less of whether they are Regulars or Reserves and re- 
gardless of whether they are temporary or permanent 
officers holding temporary or permanent appointments 
in that grade. This section, therefore, lists the four 
warrant officer grades as applicable to all warrant offi- 
cers of the naval service. 

Reference to the pay grades corresponding to the 
military grades is omitted as unnecessary for the pur- 
pose of this section. 

Amendments 

1991 — Pub. L. 102-190 added par. (1) and redesignated 
former pars. (1) to (4) as (2) to (5), respectively. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

[§§5504, 5505. Repealed. Pub. L. 96-513, title III, 
§314, Dec. 12, 1980, 94 Stat. 2892] 

Section 5504, acts Aug. 10, 1956, ch. 1041, 70A Stat. 314; 
Oct. 13, 1964, Pub. L. 88-647, title III, §301(13), 78 Stat. 
1072; Sept. 19, 1978, Pub. L. 95-377, §5, 92 Stat. 721, relat- 
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ed to maintenance of lineal lists of officers in line of 
Navy. 

Section 5505, acts Aug. 10, 1956, oh. 1041, 70A Stat. 316; 
June 30, 1960, Pub. L. 86-559, §1(40), 74 Stat. 273; Sept. 7, 
1962, Pub. L. 8Y-649, §14c(25), 76 Stat. 501, related to 
changes of position on lineal list of reserve officers of 
Naval Reserve and Marine Corps Reserve. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section Y01 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5506. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1673(d)(1), Oct. 5, 1994, 108 Stat. 3016] 

Section, added Pub. L. 85-861, §1(114)(A), Sept. 2, 1958, 
72 Stat. 1492, and amended Pub. L. 96-513, title V, 
§503(26), Dec. 12, 1980, 94 Stat. 2913, related to ranking 
of officers in active status in Naval Reserve and Marine 
Corps Reserve. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-33Y, set out as an 
Effective Date note under section 10001 of this title. 

[§5507. Repealed. Pub. L. 87-649, § 14c(26), Sept. 
7, 1962, 76 Stat. 501] 

Section, act Aug. 10, 1956, ch. 1041, Y0A Stat. 316, re- 
lated to pay and allowances of rear admirals. See sec- 
tion 202 of Title 3Y, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
8Y-649, set out as a note preceding section 101 of Title 
3Y, Pay and Allowances of the Uniformed Services. 

§ 5508. Rank of line and staff corps officers of the 
Navy and officers of the Marine Corps 

Except for an officer entitled to a rank higher 
than his grade, line and staff corps officers of 
the Navy serving in the same grade and officers 
of the Marine Corps serving in the corresponding 
grade rank among themselves according to their 
respective dates of rank in grade whether or not 
they are on an active-duty list. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 317; Pub. L. 
90-179, §4, Dec. 8, 1967, 81 Stat. 547; Pub. L. 
96-513, title V, §503(27), Dec. 12, 1980, 94 Stat. 
2913.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5508 


34 U.S.C. 306f(d)(2). 


Aug. 7, 1947, ch. 512, 
§ 311(d)(2). 61 Stat. 852; 
Aug. 5, 1949, oh. 402, 
§1(0), 63 Stat. 568. 





The word "rank" is substituted for the words "take 
precedence" throughout the section for uniformity of 
expression. 

In subsection (a) the first sentence is broadened to in- 
clude officers of the Marine Corps and officers not on a 
lineal list. Inclusion of the Marine Corps is possible be- 
cause the sentence reflects the rule referred to by the 
Attorney General (25 Op. Atty. Gen. 517) as "an unwrit- 
ten law of the Army and Navy" as to relative rank be- 
tween officers in different services. Officers not on a 
lineal list may properly be included since the state- 
ment is consistent with the provisions for assigning 
lineal position to such officers when they become enti- 
tled to be placed on a list. 



Amendments 

1980 — Pub. L. 96-513 struck out designation "(a)" be- 
fore "Except for an officer", substituted "an active- 
duty list" for "a lineal list", struck out sentence which 
had provided that a staff corps officer with the same 
date of rank as his running mate ranked above all line 
and staff corps officers junior to his running mate, and 
struck out subsec. (b) which had provided for a hier- 
archy of 9 categories of officers of the Navy to be used 
in ranking officers of the Navy on active duty serving 
in the same grade and having the same date of rank in 
that grade. 

1967— Subsec. (b). Pub. L. 90-179 added par. (6) and re- 
numbered former pars. (6), (7), and (8) as pars. (7), (8), 
and (9), respectively. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

CHAPTER 537— ENLISTMENTS 

Sec. 

[5531 to 5539. Repealed.] 

5540. Expiration: rights of member. 

Amendments 

1968— Pub. L. 90-235, § 2(a)(3), (b), Jan. 2, 1968, 81 Stat. 
756, struck out item 5531 "Recruiting campaigns: use of 
advertising agencies", item 5532 "Prohibited classes", 
item 5533 "Minors", item 5534 "Term: grade", item 5535 
"Evidence of age required for certain enlistments of 
minors", item 5537 "Extension: during disability inci- 
dent to service", item 5538 "Extension: during war or 
national emergency", and item 5539 "Extension: vol- 
untary, period and benefits." 

1958— Pub. L. 85-861, §1(115), Sept. 2, 1958, 72 Stat. 1493, 
struck out item 5536 "Extension: time lost through 
misconduct or unauthorized absence". 

[§§5531 to 5535. Repealed. Pub. L. 90-235, 
§ 2(a)(3), (b), Jan. 2, 1968, 81 Stat. 756] 

Section 5531, act Aug. 10, 1956, ch. 1041, 70A Stat. 318, 
provided for recruiting campaigns to obtain enlist- 
ments in the Regular Navy and the Regular Marine 
Corps. 

Section 5532, act Aug. 10, 1956, ch. 1041, 70A Stat. 318, 
set forth classes of persons prohibited from enlisting in 
the naval service. 

Section 5533, act Aug. 10, 1956, ch. 1041, 70A Stat. 318, 
provided for enlistment of minors in naval service. 

Section 5534, act Aug. 10, 1956, ch. 1041, 70A Stat. 318, 
set forth term of enlistments in Regular Navy or Regu- 
lar Marine Corps and provided that Secretary of Navy 
could prescribe grades or ratings in which such enlist- 
ments could be made. 

Section 5535, act Aug. 10, 1956, ch. 1041, 70A Stat. 319, 
required evidence of age for enlistment of minors in 
Regular Navy as seamen, seamen apprentices or sea- 
men recruits. 

[§5536. Repealed. Pub. L. 85-861, §36B(13), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 319, re- 
lated to extension of service by reason of time lost 
through misconduct or unauthorized absence. See sec- 
tion 972(a) of this title. 

[§§5537 to 5539. Repealed. Pub. L. 90-235, 
§ 2(a)(3), Jan. 2, 1968, 81 Stat. 756] 

Section 5537, act Aug. 10, 1956, ch. 1041, 70A Stat. 319, 
provided for extension of naval service during disabil- 
ity incident to service. 

Section 5538, act Aug. 10, 1956, ch. 1041, 70A Stat. 319, 
provided for extension of enlistments in Regular Navy 
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or Regular Marine Corps during war or national emer- 
gency. 

Section 5539, acts Aug. 10, 1956, ch. 1041, 70A Stat. 320; 
Sept. 2, 1958, Pub. L. 85-861, §1(116), 72 Stat. 1493; Sept. 
7, 1962, Pub. L. 87-649, §14c(27), 76 Stat. 501, provided for 
voluntary extension or re-extension of enlistments in 
Regular Navy or Regular Marine Corps. 

§ 5540. Expiration: rights of member 

(a) The senior officer present afloat in foreign 
waters shall send to the United States by Gov- 
ernment or other transportation as soon as pos- 
sible each enlisted member of the naval service 
who is serving on a naval vessel, whose term of 
enlistment has expired, and who desires to re- 
turn to the United States. However, when the 
senior officer present afloat considers it essen- 
tial to the public interest, he may retain such a 
member on active duty until the vessel returns 
to the United States. 

(b) Each member retained under this section — 

(1) shall be discharged not later than 30 days 
after his arrival in the United States; and 

(2) except in time of war is entitled to an in- 
crease in basic pay of 25 percent. 

(c) The substance of this section shall be in- 
cluded in the enlistment contract of each person 
enlisting in the naval service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 320.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5540 


34 U.S.C. 201. 
34 U.S.C. 201a. 
34 U.S.C. 201b. 


R.S. 1422; Mar. 3, 1875, ch. 

155, 18 Stat. 484. 
Aug-. 18, 1941. oh. 364. §4, 

55 Stat. 630. 
Dec. 13, 1941, ch. 570. §2, 

55 Stat. 799. 





In subsection (a) the words "the senior officer present 
afloat" are substituted for the words "the commanding 
officer of any fleet, squadron, or vessel acting singly" 
to modernize the terminology. At the time of the en- 
actment of the Revised Statutes the word "squadron" 
meant an organization of any number of vessels more 
than one, so that all cases were covered by R.S. 1422. 
The concept of "senior officer present afloat", today, 
covers as nearly as possible the current equivalent of 
the concept in the original section. The words "in for- 
eign waters" are Inserted to conform to the Interpreta- 
tion of the Supreme Court in Wilkes v. Dinsman, 7 How. 
89 (1849). The words "on service" are omitted, as they 
have no current ascertainable meaning. The words "by 
Government or other transportation" are substituted 
for the words "in some public or other vessel", since 
this provision is Interpreted as directing transportation 
by either ship or aircraft. The words "to the United 
States" are substituted for the words "to an Atlantic 
or to a Pacific port of the United States, as their en- 
listment may have occurred on either the Atlantic or 
Pacific coast, of the United States" because aircraft 
now land at inland airports as well as coastal airports 
and the duty to return an enlisted member to the 
United States under this provision Is considered com- 
plete upon the member's arrival In the United States. 
The extensive transportation system In the United 
States presently obviates the necessity of returning a 
member to a particular area. Furthermore, under 37 
U.S.C. 253, the Government bears the cost of transport- 
ing the discharged member to his home or to the place 
from which he was called to active duty. The words 
"enlisted member of the naval service" are substituted 
for the words "all petty officers and persons of inferior 
ratings" in accordance with present terminology. Mem- 
bers of the Marine Corps are included because of inter- 



pretations of the Comptroller General, in construing 
the language of the statute. (14 Comp. Gen. 807, 808, 
May 1, 1935.) The reference to persons enlisted without 
the limits of the United States Is omitted as unneces- 
sary, since return to the United States is optional with 
the member and the basic rule applies irrespective of 
place of enlistment. The language requiring that per- 
sons who are detained or sent home be subject to the 
laws and regulations for the Government of the Navy is 
omitted as unnecessary in view of the Uniform Code of 
Military Justice. The provision referring to reentry to 
serve until the vessel returns to the United States is 
omitted because no law authorizes entry or reentry 
into the service for this restricted purpose. 

In subsection (b) the words "an increase in basic pay 
of 25 percent" are substituted for the words "an addi- 
tion of one-fourth of their former pay" in conformity 
with the Career Compensation Act of 1949. 34 U.S.C. 
201b permanently suspended the detention pay increase 
in time of war and this effect Is expressed in subsection 
(b)(2) by the words "except in time of war". 34 U.S.C. 
201a, declaring that the pay addition authorized by this 
section does not apply to enlistments extended under 
other provisions of law, is omitted as unnecessary, 
since the increased pay provision is specifically limited 
to detentions under this section. 

In subsection (c) the term "enlistment contract" is 
substituted for the term "shipping-articles" to conform 
to present terminology. 

CHAPTER 539— ORIGINAL APPOINTMENTS 

Sec. 

[5571 to 5581. Repealed.] 

5582. Regular Navy: transfers, line and staff corps. 
[5583, 5584. Repealed.] 

5585. Regular Marine Corps: order of filling vacan- 
cies in grade of second lieutenant. 
[5586. Repealed.] 

5587. Regular Navy: officers designated for engi- 
neering duty, aeronautical engineering 
duty, and special duty. 

5587a. Regular Marine Corps: judge advocates. 

[5588. Repealed.] 

5589. Regular Navy and Regular Marine Corps: offi- 
cers designated for limited duty. 
[5590 to 5595. Repealed.] 

5596. Navy and Marine Corps: temporary appoint- 
ments of officers designated for limited 
duty. 

[5597 to 5601. Repealed.] 

Amendments 

1994— Pub. L. 103-337, dlv. A, title XVI, § 1673(b)(2), 
Oct. 5, 1994, 108 Stat. 3016, struck out item 5600 "Naval 
Reserve and Marine Corps Reserve: service credit upon 
original appointment". 

1991— Pub. L. 102-190, div. A, title XI, § 1113(d)(2)(B), 
Dec. 5, 1991, 105 Stat. 1502, struck out "warrant officers 
and" before "officers designated" in item 5596. 

1981— Pub. L. 97-22, § 10(b)(7), July 10, 1981, 95 Stat. 137, 
struck out item 5573a "Regular Navy and Regular Ma- 
rine Corps: from reserve and temporary officers" and in 
item 5596 substituted "Navy and Marine Corps: tem- 
porary appointments of warrant officers and officers 
designated for limited duty" for "Navy and Marine 
Corps: temporary appointments". 

1980— Pub. L. 96-513, title V, §503(28), Dec. 12, 1980, 94 
Stat. 2913, struck out Items 5571 "Regular Navy and 
Regular Marine Corps: citizenship of officers", 5572 
"Regular Navy and Regular Marine Corps: appointing 
power" 5573 "Regular Navy and Regular Marine Crops: 
from graduates of the Naval Academy", 5574 "Regular 
Navy: Medical Corps", 5575 "Regular Navy: Supply 
Corps," 5576 "Regular Navy: Chaplain Corps", 5577 
"Regular Navy: Civil Engineer Corps", 5578 "Regular 
Navy: Dental Corps", 5578a "Regular Navy: Judge Ad- 
vocate General's Corps", 5579 "Regular Navy: Medical 
Service Corps", 5580 "Regular Navy: Nurse Corps", 5581 
"Naval Reserve: Medical Corps, Dental Corps, Medical 
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Service Corps: women", 5583 "Regular Marine Corps: 
from non-commissioned officers", 5584 "Regular Marine 
Corps: from former officers", 5586 "Regular Navy and 
Regular Marine Corps: from warrant officers and en- 
listed members", 5590 "Regular Navy and Regular Ma- 
rine Corps: women", 5591 "Regular Navy: Supply Corps: 
maximum number of ensigns appointed annually", 5592 
"Regular Navy: Civil Engineer Corps: maximum num- 
ber of ensigns appointed annually", 5593 "Regular 
Navy: Medical Service Corps; maximum number of en- 
signs appointed annually", 5594 "Regular Navy: Nurse 
Corps: maximum number of ensigns appointed annu- 
ally", 5595 "Regular Marine Corps: restriction on ap- 
pointments of former midshipmen and cadets", 559V 
"Navy and Marine Corps: temporary appointments in 
time of war or national emergency", 5598 "Naval Re- 
serve and Marine Corps Reserve: temporary appoint- 
ments in time of war or national emergency", 5599 
"Medical Corps: acting appointments for temporary 
service", and 5601 "Naval Reserve: Nurse Corps: men". 

1967— Pub. L. 90-179, §5(5), Dec. 8, 1967, 81 Stat. 548, 
added items 5578a and 5587a. 

1961— Pub. L. 87-123, §5(9), Aug. 3, 1961, 75 Stat. 265, 
struck out item 5588 "Regular Marine Corps: officers 
designated for supply duty". 

1958— Pub. L. 85-861, §1(118)(B), (121)(B), Sept. 2, 1958, 
72 Stat. 1493, 1495, added items 5573a, 5600, and 5601. 

[§§5571, 5572. Repealed. Pub. L. 96-513, title III, 
§321, Dec. 12, 1980, 94 Stat. 2892] 

Section 5571, act Aug. 10, 1956, ch. 1041, 70A Stat. 321, 
prescribed a citizenship requirement for appointment 
as an officer in the Regular Navy or the Regular Ma- 
rine Corps. See section 532 of this title. 

Section 5572, acts Aug. 10, 1956, ch. 1041, 70A Stat. 321; 
Sept. 2, 1958, Pub. L. 85-861, §1(117), 72 Stat. 1493, re- 
quired that each appointment to the active list of the 
Navy or to the active list of the Marine Corps be made 
by the President, by and with the advice and consent of 
the Senate. See section 531 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5573. Repealed. Pub. L. 96-513, title III, §322, 
Dec. 12, 1980, 94 Stat. 2892] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 321, au- 
thorized appointment of graduates of the Naval Acad- 
emy to the Regular Navy and the Regular Marine 
Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§ 5573a to 5580. Repealed. Pub. L. 96-513, title 
III, § 321, Dec. 12, 1980, 94 Stat. 2892] 

Section 5573a, added Pub. L. 85-861, §1(118)(A), Sept. 2, 
1958, 72 Stat. 1493, authorized appointments to the ac- 
tive list of the Navy in permanent grades not above 
lieutenant and to the active list of the Marine Corps in 
permanent grades not above captain from officers of 
the Naval Reserve or the Marine Corps Reserve and 
from officers of the Regular Navy or the Regular Ma- 
rine Corps not holding permanent commissioned ap- 
pointments therein. 

Section 5574, acts Aug. 10, 1956, ch. 1041, 70A Stat. 321; 
Sept. 2, 1958, Pub. L. 85-861, §1(119), 72 Stat. 1493, pre- 
scribed requirements for original appointments to the 
active list of the Navy in the Medical Corps. See sec- 
tion 532 of this title. 

Section 5575, act Aug. 10, 1956, ch. 1041, 70A Stat. 322, 
prescribed requirements for original appointments to 
the active list of the Navy in the Supply Corps. See sec- 
tion 532 of this title. 



Section 5576, act Aug. 10, 1956, ch. 1041, 70A Stat. 322, 
prescribed requirements for original appointments to 
the active list of the Navy in the Chaplain Corps. See 
section 532 of this title. 

Section 5577, act Aug. 10, 1956, ch. 1041, 70A Stat. 322, 
prescribed requirements for original appointments to 
the active list of the Navy in the Civil Engineer Corps. 
See section 532 of this title. 

Section 5578, acts Aug. 10, 1956, ch. 1041, 70A Stat 322; 
Sept. 2, 1958, Pub. L. 85-861, §1(120), 72 Stat. 1494, pre- 
scribed requirements for original appointments to the 
active list of the Navy in the Dental Corps. See section 
532 of this title. 

Section 5578a, added Pub. L. 90-179, §5(1), Dec. 8, 1967, 
81 Stat. 547, prescribed requirements for original ap- 
pointments to the active list of the Navy in the Judge 
Advocate General's Corps. See section 532 of this title. 

Section 5579, act Aug. 10, 1956, ch. 1041, 70A Stat. 323, 
prescribed requirements for original appointments to 
the active list of the Navy in the Medical Service 
Corps. See section 532 of this title. 

Section 5580, acts Aug. 10, 1956, ch 1041, 70A Stat. 323; 
Sept. 30, 1966, Pub. L. 89-609, §l(7)-(9), 80 Stat. 853, pre- 
scribed requirements for original appointments to the 
active list of the Navy in the Nurse Corps. See section 
532 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5581. Repealed. Pub. L. 96-513, title III, § 373(c), 
Dec. 12, 1980, 94 Stat. 2903] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 323; Dec. 
8, 1967, Pub. L. 90-179, §12, 81 Stat. 549, related to the 
appointment of women in the Naval Reserve to the 
Medical Corps, the Dental Corps, and the Medical Serv- 
ices Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§5582. Regular Navy: transfers, line and staff 
corps 

(a) A regular officer of the Navy in a staff 
corps in a grade not above lieutenant com- 
mander may be appointed in the line of the 
Navy to the same grade. 

(b) A regular officer in the line of the Navy in 
a grade not above lieutenant commander may be 
appointed to the same grade in a staff corps 
under regulations prescribed by the Secretary of 
Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 324; Pub. L. 
96-513, title III, § 373(d), Dec. 12, 1980, 94 Stat. 
2903.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5582(a) 
5582(b) 


34 U.S.C. 14 (less state- 
ment of appointing au- 
thority). 

34 U.S.C. 13 (less state- 
ment of appointing au- 
thority). 


July 22, 1935, ch. 402. §7 
(less statement of ap- 
pointing authority), 49 
Stat. 490. 

July 22, 1935, ch. 402. §6 
(less statement of ap- 
pointing authority), 49 
Stat. 490. 



The words "active list" are inserted so that this sec- 
tion will apply only to officers of the Regular Navy 
holding permanent appointments in grades above com- 
missioned warrant officer, as this was the intent of the 
source statute. The words "same grade" are sub- 
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stituted for the words "corresponding rank and grade" 
in subsection (a) and for the words "corresponding 
grade" in subsection (b), since, under §405 of the Officer 
Personnel Act of 1947 (34 U.S.C. 10a), the grades in the 
staff corps are the same as those in the line. The words 
"transfer and" and "transferred and" are omitted as 
surplusage. 

In subsection (a) the words "and precedence in the 
line" are omitted as surplusage. 

In subsection (b) reference to the Construction Corps 
is omitted because that corps was abolished by the Act 
of June 25, 1940, ch. 420, §1, 54 Stat. 528. 

The word "male" is inserted in both subsections to 
limit their application to men. Authority to appoint 
women is covered in §5590 of this title. 

Amendments 

1980— Subsec. (a). Pub. L. 96-513 substituted "A regu- 
lar officer" for "Any male officer on the active list" 
and "in the line" for "to the active list in the line" and 
deleted provision assigning an officer so appointed the 
lineal position he would have held had he originally 
been appointed in and had he remained in the line and 
provision that such an officer was to be considered an 
additional number in each grade in which he served. 

Subsec. (b). Pub. L. 96-513 substituted "A regular offi- 
cer" for "Any male officer on the active list" and "the 
same grade in a staff corps under regulations prescribed 
by the Secretary of Defense" for "the active list of the 
Navy in the Supply Corps or the Civil Engineer Corps, 
in the same grade, without regard to his age." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§§5583, 5584. Repealed. Pub. L. 96-513, title III, 
§321, Dec. 12, 1980, 94 Stat. 2892] 

Section 5583, act Aug. 10, 1956, ch. 1041, 70A Stat. 324, 
prescribed requirements for original appointments to 
the active list of the Marine Corps from noncommis- 
sioned officers of the Regular Marine Corps. See section 
532 of this title. 

Section 5584, act Aug. 10, 1956, ch. 1041, 70A Stat. 324, 
prescribed requirements for original appointments to 
the active list of the Marine Corps from former officers 
of the Marine Corps. See section 532 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 5585. Regular Marine Corps: order of filling va- 
cancies in grade of second lieutenant 

Vacancies on the active-duty list of the Ma- 
rine Corps in the grade of second lieutenant 
shall be filled, so far as practicable, first, from 
members of the graduating class of the Naval 
Academy; second, from meritorious noncommis- 
sioned officers of the Regular Marine Corps; and 
third, from other persons. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 324; Pub. L. 
96-513, title V, §503(29), Dec. 12, 1980, 94 Stat. 
2913.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5585 


34 U.S.C. 634. 


Mar. 3, 1899. oh. 413, § 19, 
30 Stat. 1008; Mar. 3, 
1903, ch. 1010, 32 Stat. 
1198 (1st proviso in 5th 
par., 48th word to end 
of proviso). 





The words "from other persons" are substituted for 
the words "from civil life" because 34 U.S.C. 1020e au- 
thorizes the appointment of graduates of the NROTC 
program as well as of other persons in civil life. Such 
graduates are, properly, persons in "civil life", since 
they are members of the Naval Reserve who are not on 
active duty. However, since the status of members of 
the NROTC is not always clear, the statement of the 
class is expanded. 

Amendments 

1980— Pub. L. 96-513 substituted "active-duty list" for 
"active list". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§5586. Repealed. Pub. L. 96-513, title III, §321, 
Dec. 12, 1980, 94 Stat. 2892] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 324, pre- 
scribed requirements for original appointments to the 
active list of the Navy in the line or in any staff corps, 
except the Medical Service Corps and the Nurse Corps, 
in grades not above lieutenant and to the active list of 
the Marine Corps in grades not above captain from war- 
rant officers and enlisted members of the Regular Navy 
and Regular Marine Corps. See section 532 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 5587. Regular Navy: officers designated for en- 
gineering duty, aeronautical engineering 
duty, and special duty 

(a) Persons may be originally appointed in the 
line of the Navy as regular officers designated 
for engineering duty, aeronautical engineering 
duty, or special duty. 

(b) With the approval of the Secretary, a regu- 
lar officer in the line of the Navy may, upon his 
application, be designated for engineering duty, 
aeronautical engineering duty, or special duty. 

(c) The types of engineering duty for which of- 
ficers may be designated include ship engineer- 
ing and ordnance engineering. The types of aero- 
nautical engineering duty for which officers 
may be designated include aeronautical engi- 
neering and aviation maintenance. The types of 
special duty for which officers may be des- 
ignated include communications, law, naval in- 
telligence, photography, public affairs, psychol- 
ogy, geophysics, cryptography, and hydrog- 
raphy. 

(d) Officers designated for engineering duty, 
aeronautical engineering duty, or special duty 
shall perform sea or shore duty appropriate to 
their special qualifications but may not succeed 
to command except on shore and then only as 
authorized by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 325; Pub. L. 
90-179, §5(2), Dec. 8, 1967, 81 Stat. 547; Pub. L. 
90-386, §1(5), July 5, 1968, 82 Stat. 293; Pub. L. 
96-513, title III, §324, Dec. 12, 1980, 94 Stat. 2893.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5587 


34 U.S.C. 77 (less state- 


Aug. 7, 1947, ch. 512, §408 




ment of appointing au- 


(less statement of ap- 




thority). 


pointing authority), 61 






Stat. 873. 



§ 5587a 



TITLE 10— ARMED FORCES 



Page 2004 



Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




34 U.S.C. 71, 73. 

34 U.S.C. 78 (less (b)). 
34 U.S.C. 211b (less (b)). 


Aug. 29, 1916, ch. 417, 39 
Stat. 580 (words pre- 
ceding 3d proviso of 1st 
par. under "Officers for 
Engineering Duty 
Only"); May 11, 1928, 
ch. 522, 45 Stat. 498; 
Aug. 7, 1947, ch. 512, 
§ 402(a), (c), 61 Stat. 870. 

Aug. 7. 1947, ch. 512, §403 
(less (b)), 61 Stat. 870. 

Aug. 7, 1947, ch. 512, §401 
(less (b)), 61 Stat. 869. 



In subsection (a) the word "annually" and the words 
"and regularly commission" are omitted as surplusage. 
The word "male" is inserted in subsection (a) to limit 
the application of the appointing authority in this sub- 
section to men. Authority to appoint women is covered 
in §5590 of this title. 

In subsection (b) the words "on the active list" are 
inserted in order to exclude reserve and temporary offi- 
cers, which is the intention of Congress determined 
from the use of the words "additional numbers in 
grade" and "percentage of officers on the active list" 
which apply only to regular officers holding permanent 
appointments. In the same subsection and in sub- 
sections (c) and (d) the provisions of the law that these 
officers are assigned to a certain duty and then "de- 
scribed and known as officers designated" for that duty 
have been written simply as providing that these offi- 
cers may be "designated" for that duty. This is done as 
there is no apparent reason for any distinction between 
these officers and those appointed under subsection (a). 
In subsection (c) the words "specialized duties in the 
fields of" are omitted as surplusage. 

Amendments 

1980— Subsec. (a). Pub. L. 96-513, § 324(a), substituted 
provision allowing the appointment of "persons" in the 
line of the Navy as regular officers for provision allow- 
ing the appointment of males only to the active list in 
the line of the Navy as officers, struck out provision 
specifying the rank designation of appointees, and 
struck out provision limiting the number of appoint- 
ments under subsec. (a) to the number of vacancies 
that the Secretary of the Navy estimated would occur 
in a particular fiscal year in the grades and designa- 
tions concerned. 

Subsec. (b). Pub. L. 96-513, §324(b), substituted "a reg- 
ular officer" for "any officer on the active list". 

Subsec. (c). Pub. L. 96-513, §324(c), substituted "public 
affairs, psychology, geophysics, cryptography" for 
"public information, psychology". 

Subsec. (d). Pub. L. 96-513, §324(d), struck out "are ad- 
ditional numbers in grade. They" after "special duty". 

1968— Subsec. (c). Pub. L. 90-386 enumerated the types 
of engineering duty and aeronautical engineering duty 
for which officers may be designated. 

1967— Subsec. (c). Pub. L. 90-179 struck out "law," 
after "communications,". 

Effective Date of 1980 Amendment 

Amendment of Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 5587a. Regular Marine Corps: judge advocates 

With the approval of the Secretary of the 
Navy, any regular officer on the active-duty list 
of the Marine Corps who is qualified under sec- 
tion 827(b) of this title may, upon his applica- 
tion, be designated as a judge advocate. 

(Added Pub. L. 90-179, §5(3), Dec. 8, 1967, 81 Stat. 
548; amended Pub. L. 96-513, title V, §503(30), 
Dec. 12, 1980, 94 Stat. 2913.) 



Amendments 

1980 — Pub. L. 96-513 struck out designation "(a)" be- 
fore "With the approval of the Secretary", substituted 
"active-duty list" for "active list", and struck out sub- 
sec. (b) which provided that, for the purposes of deter- 
mining lineal position, permanent grade, seniority in 
permanent grade, and eligibility for promotion, a per- 
son appointed to the active list of the Marine Corps 
with a view to designation as a judge advocate could be 
credited with the amount of service prescribed by the 
Secretary of the Navy, but not more than three years. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§5588. Repealed. Pub. L. 87-123, §5(8), Aug. 3, 
1961, 75 Stat. 265] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 326, re- 
lated to designation of Marine Corps officers for supply 
duty. 

§5589. Regular Navy and Regular Marine Corps: 
officers designated for limited duty 

(a) Original appointments as regular officers 
of the Navy in a grade below lieutenant com- 
mander in the line and in staff corps established 
by the Secretary of the Navy under section 
5150(b) of this title and designated by the Sec- 
retary for the purposes of this section may be 
made from — 

(1) warrant officers; 

(2) chief petty officers; and 

(3) first-class petty officers; 

in the Regular Navy, for the performance of 
duty in the technical fields indicated by their 
warrants or ratings. 

(b) Original appointments as regular officers 
of the Marine Corps in a grade below major may 
be made from — 

(1) warrant officers; 

(2) master sergeants; and 

(3) technical sergeants; 

in the Regular Marine Corps, for the perform- 
ance of duty in the technical fields in which 
they are proficient. 

(c) (1) An officer described in paragraph (2) may 
be given an original appointment as a regular 
officer of the Navy or the Marine Corps, as the 
case may be, in the grade, and with the date of 
rank in that grade, in which the officer is serv- 
ing on the day before such original appointment. 

(2) This subsection applies to an officer of the 
Navy and Marine Corps who — 

(A) is on the active-duty list; 

(B) holds a permanent enlisted or warrant 
officer grade; 

(C) is designated for limited duty under sub- 
section (a) of section 5596 of this title; and 

(D) is serving in the grade of lieutenant com- 
mander or commander, or in the grade of 
major or lieutenant colonel, under a tem- 
porary appointment under subsection (d) of 
section 5596 of this title. 

(d) To be eligible for an appointment under 
this section a member must have the qualifica- 
tions specified in section 532(a) of this title and 
have completed at least 10 years of active naval 
service, excluding active duty for training in a 
reserve component. 
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(e) Each, officer appointed under this section is 
known as an officer designated for limited duty. 
He may not suffer any reduction in the pay and 
allowances to which he was entitled at the time 
of his appointment because of his former perma- 
nent status. 

(f) Any officer designated for limited duty, 
upon his application and upon determination by 
the Secretary of the Navy that he is qualified, 
may — 

(1) if he is in the line of the Navy, be des- 
ignated for engineering duty, aeronautical en- 
gineering duty, or special duty, or be assigned 
to unrestricted performance of duty; 

(2) if he is in a staff corps of the Navy, be as- 
signed to unrestricted performance of duty in 
that corps; or 

(3) if he is in the Marine Corps, be assigned 
to unrestricted performance of duty. 

When an officer is so designated or assigned, his 
status as an officer designated for limited duty 
terminates. 

(g) The Secretary shall prescribe regulations 
for the appointment, designation, and assign- 
ment of officers under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 326; Pub. L. 
87-123, §5(10), Aug. 3, 1961, 75 Stat. 265; Pub. L. 
96-513, title III, §325, Dec. 12, 1980, 94 Stat. 2893; 
Pub. L. 99-433, title V, § 514(c)(3), Oct. 1, 1986, 100 
Stat. 1055; Pub. L. 103-337, div. A, title V, §502, 
Oct. 5, 1994, 108 Stat. 2748.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5589 


34 U.S.C. 211c ((a) (less 
statement of appoint- 
ing authority), and less 
(eHh)). 


Aug. 7, 1947, oh. 512, §404 
((a) (less statement of 
appointing authority), 
and less (e)-(h)), 61 
Stat. 870; Aug. 5, 1949. 
ch. 402. §l(f). 63 Stat. 
568. 





In subsections (a) and (b) the authority to make ap- 
pointments under this section is confined to appoint- 
ments in the grades of ensign and second lieutenant, 
since the authority in the source statute to make ap- 
pointments in higher grades was limited and has been 
completely executed. The words "commissioned war- 
rant officers" are omitted as surplusage, since the term 
"warrant officers" includes commissioned warrant offi- 
cers. 

The word "male" is inserted to limit the application 
of the section to men. Authority to appoint women is 
covered in §5590 of this title. 

Amendments 

1994— Subsecs. (c) to (g). Pub. L. 103-337 added subsec. 
(c) and redesignated former subsecs. (c) to (f) as (d) to 
(g), respectively. 

1986— Subsec. (a). Pub. L. 99-433 substituted "section 
5150(b)" for "section 5155(b)". 

1980— Subsec. (a). Pub. L. 96-513, §325(1), substituted 
"as regular officers of the Navy in a grade below lieu- 
tenant commander in the line and in staff corps estab- 
lished by the Secretary of the Navy under section 
5155(b) of this title and designated by the Secretary for 
the purposes of this section may be made from" for "to 
the active list of the Navy in the grade of ensign in the 
line, in the Supply Corps, and in the Civil Engineer 
Corps may be made from male". 

Subsec. (b). Pub. L. 96-513, §325(2), substituted "as 
regular officers of the Marine Corps in a grade below 
major may be made from" for "to the active list of the 
Marine Corps in the grade of second lieutenant may be 
made from male". 



Subsec. (c). Pub. L. 96-513, §325(3), inserted "the 
qualifications specified in section 532(a) of this title 
and have". 

1961— Subsec. (e)(3). Pub. L. 87-123 struck out "be des- 
ignated for supply duty or" before "be assigned to". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions relating to Regular Navy or Regular 
Marine Corps officers designated as limited-duty offi- 
cers under this section prior to September 15, 1981, see 
section 616 of Pub. L. 96-513, set out as a note under sec- 
tion 611 of this title. 

[§5590. Repealed. Pub. L. 96-513, title III, § 373(e), 
Dec. 12, 1980, 94 Stat. 2903] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 327, au- 
thorized appointments of women to the Regular Navy 
and Regular Marine Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§5591 to 5595. Repealed. Pub. L. 96-513, title 
III, §323, Dec. 12, 1980, 94 Stat. 2893] 

Section 5591, act Aug. 10, 1956, ch. 1041, 70A Stat. 327, 
prescribed maximum number of appointments that 
could be made annually to active list of Navy in Supply 
Corps in grade of ensign. 

Section 5592, act Aug. 10, 1956, ch. 1041, 70A Stat. 327, 
prescribed maximum number of appointments that 
could be made annually to active list of Navy in Civil 
Engineer Corps in grade of ensign. 

Section 5593, act Aug. 10, 1956, ch. 1041, 70A Stat. 328, 
prescribed maximum number of appointments that 
could be made annually to active list of Navy in Medi- 
cal Service Corps in grade of ensign. 

Section 5594, act Aug. 10, 1956, ch. 1041, 70A Stat. 328, 
prescribed maximum number of appointments that 
could be made annually to active list of Navy in Nurse 
Corps in grade of ensign. 

Section 5595, act Aug. 10, 1956, ch. 1041, 70A Stat. 328, 
restricted appointment of a former midshipman at 
Naval Academy or a former cadet at Military Academy 
to a commissioned grade in Regular Marine Corps until 
after graduation of class of which he was a member. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§5596. Navy and Marine Corps: temporary ap- 
pointments of officers designated for limited 
duty 

(a) Under such regulations as he may pre- 
scribe, the Secretary of the Navy may make 
temporary appointments of officers designated 
for limited duty in the Regular Navy in grades 
not above lieutenant and in the Regular Marine 
Corps in grades not above captain from sources 
authorized under section 5589 of this title. Such 
appointments shall be made by warrant if in the 
grade of warrant officer, W-l, and by commis- 
sion if in a higher grade. 

(b) Temporary appointments under this sec- 
tion do not change the permanent, probationary, 
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or acting status of members so appointed, preju- 
dice them in regard to promotion or appoint- 
ment, or abridge their rights or benefits. A per- 
son receiving a temporary appointment under 
this section may not suffer any reduction in the 
pay and allowances to which he was entitled be- 
cause of his permanent status at the time of his 
temporary appointment, or any reduction in the 
pay and allowances to which he was entitled 
under a prior temporary appointment in a lower 
grade. 

(c) The following members of the naval service 
are ineligible for temporary appointments under 
this section: 

(1) Retired members. 

(2) Members of the Navy Reserve and the 
Marine Corps Reserve ordered to active duty 
for training. 

(3) Members of the Navy Reserve and the 
Marine Corps Reserve ordered to active duty 
in connection with organizing, administering, 
recruiting, instructing, training, or drilling 
the Navy Reserve or the Marine Corps Re- 
serve. 

(4) Members of the Navy Reserve and the 
Marine Corps Reserve ordered to temporary 
active duty to prosecute special work. 

(d) Officers designated for limited duty under 
subsection (a) may be temporarily appointed by 
the Secretary of the Navy in a higher grade not 
above commander in the Regular Navy or lieu- 
tenant colonel in the Regular Marine Corps 
under such regulations as the Secretary may 
prescribe. Regulations prescribed under this sec- 
tion shall to the greatest extent practicable con- 
form to the procedures prescribed in chapter 36 
of this title for selection for promotion and pro- 
motion to higher permanent grades. 

(e) The Secretary of the Navy may terminate 
any appointment made under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 328; Pub. L. 
96-513, title III, §326, Dec. 12, 1980, 94 Stat. 2894; 
Pub. L. 102-190, div. A, title XI, § 1113(c), 
(d)(2)(A), Dec. 5, 1991, 105 Stat. 1502; Pub. L. 
109-163, div. A, title V, § 515(b)(1)(G), Jan. 6, 2006, 
119 Stat. 3233.) 

Historical and Revision Notes 



Historical and Revision Notes — Continued 



Revised 
section 



Revised 
section 



5596(a) 

5596(b) 
5596(0) 

5596(d) 



5596(e) . 



Source (U.S. Code) 



34 U.S.C. 3c(o). 



34 U.S.C. 3e(h) (less 14th 
through 53d words). 



34 U.S.C. 135a(a) (last 
sentence as applicable 
to temporary appoint- 
ments). 

34 U.S.C. 135c(a) (last 
sentence as applicable 
to temporary appoint- 
ments). 

34 U.S.C. 330 (last sen- 
tence as applicable to 
temporary pro- 
motions). 

34 U.S.C. 3c(g). 

34 U.S.C. 626-l(a). 



Source (Statutes at Large) 



Aug. 7. 1947, ch. 512, §301. 
61 Stat. 829: June 30, 
1951. ch. 196, §l(b), 65 
Stat. 108. 

Aug. 7, 1947, ch. 512, 
§ 302(c), 61 Stat. 830. 

Aug-. 7, 1947, ch. 512, 
§ 302(h) (less 14th 
through 53d words), 61 
Stat. 830. 

May 29, 1954, ch. 249, 
§3(a) (3d sentence as 
applicable to tem- 
porary appointments), 
68 Stat. 158. 

May 29, 1954, ch. 249, 
§5(a) (last sentence as 
applicable to tem- 
porary appointments), 
68 Stat. 159. 

May 29, 1954, ch. 249, §7 
(last sentence as appli- 
cable to temporary 
promotions), 68 Stat. 
159 

Aug. 7, 1947, ch. 512, 
§ 302(g), 61 Stat. 830. 

Aug. 7, 1947, ch. 512, 
§ 314(a), 61 Stat.863. 



5596(f) 



5596(g) . 



5596(h) 



Source (U.S. Code) 



34 U.S.C. 3c(e). 

34 U.S.C. 135a(b). 

34 U.S.C. 105j. 

34 U.S.C. 625h(a). 

34 U.S.C. 3c(a) (as appli- 
cable to meaning of 
word "officers"). 



34 U.S.C. 3c(h) (14th 
through 53d words). 

34 U.S.C. 306h (as appli- 
cable to temporary ap- 
pointments under 34 
U.S.C. 3c(c)). 



Source (Statutes at Large) 



Aug. 7, 1947. ch. 512. 

§ 302(e). 61 Stat. 830. 
May 29. 1954, ch. 249, 

§3(b). 68 Stat. 158. 
June 12. 1948, ch. 449, 

§215. 62 Stat. 370. 
June 12. 1948, ch. 449, 

§ 213(a), 62 Stat. 369. 
Aug. 7, 1947, ch. 512, 

§ 302(a) (as applicable 

to meaning of word 

"officers"). 61 Stat. 

829. 

Aug. 7, 1947, ch. 512, 
§ 302(h) (14th through 
53d words), 61 Stat. 830. 

Aug. 7, 1947, ch. 512, 
§ 316(d) (as applicable 
to temporary appoint- 
ments under § 302(c)), 
61 Stat. 867. 



Since appointments under this section are either 
made, or not made, in the discretion of the President, 
the proviso of 34 U.S.C. 3d, authorizing the President to 
suspend the operation of this section with respect to 
lieutenants (junior grade) and lieutenants in the Navy 
and first lieutenants and captains in the Marine Corps, 
is omitted from subsection (a) as unnecessary. 

In subsections (b) and (c) the words "and above" have 
been executed by naming the grades they imply, to wit, 
chief petty officers and master and technical sergeants. 
In the statement of the grades to which appointments 
may be made, the words "including the grades of war- 
rant officer and commissioned warrant officer" are 
omitted as surplusage. In the list of persons who may 
be appointed, reference to commissioned warrant offi- 
cers is omitted because they are included within the 
term "warrant officers". 

In subsection (f) the words "do not change the * * * 
status" are substituted for the words "appointments 
* * * shall not be vacated." The word "advancement", 
the words "in accordance with laws relating to the 
Regular Navy or Marine Corps", and the words "privi- 
leges and gratuities" are omitted as surplusage. The 
first proviso is omitted as unnecessary in view of the 
Career Compensation Act of 1949. 

In subsection (g)(2) that portion of 34 U.S.C. 3c(a) 
which excludes officers on the retired list from the defi- 
nition of the word "officers" is treated as precluding 
the appointment of such officers under this section. 
There is no express statement of law making retired 
enlisted members ineligible for such appointments; 
however, the context indicates this to be the intent of 
Congress. In subsection (g)(3) that portion of 34 U.S.C. 
3c(a) which excludes officers on active duty for training 
from the definition of the word "officers" is treated as 
precluding the appointment of persons on training duty 
under this section. While there is no statement of law 
making enlisted members of the Naval Reserve and the 
Marine Corps Reserve on active duty for training ineli- 
gible for appointments under this section, the context 
indicates this to be the intent of Congress and clause 
(3) is thus written. The exception as to the Fleet Re- 
serve is omitted as unnecessary inasmuch as, pursuant 
to the Armed Forces Reserve Act of 1952, the Fleet Re- 
serve is no longer a part of the Naval Reserve but is a 
separate and distinct component of the Navy. 

Amendments 

2006— Subsec. (c)(2) to (4). Pub. L. 109-163 substituted 
"Navy Reserve" for "Naval Reserve" wherever appear- 
ing. 

1991— Pub. L. 102-190, § 1113(d)(2)(A), struck out "war- 
rant officers and" before "officers designated" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 102-190, § 1113(c)(1), reorganized 
subsec. (a), striking out par. (1) relating to warrant of- 
ficer grades, and striking out par. (2) designation. 

Subsec. (d). Pub. L. 102-190, § 1113(c)(2), substituted 
"subsection (a)" for "subsection (a)(2)". 
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1980— Subsec. (a). Pub. L. 96-513 substituted provi- 
sions authorizing the Secretary of the Navy to make 
temporary appointments in warrant officer grades and 
of certain officers designated for limited duty for provi- 
sions authorizing such appointments only when the 
number of male officers serving on active duty in the 
grade of ensign and above in the line of the Navy ex- 
ceeded the number of male officers on the active list in 
the line of the Navy. 

Subsec. (b). Pub. L. 96-513 redesignated subsec. (f) as 

(b) and struck out former subsec. (b) which described 
persons eligible for temporary appointments in the 
Regular Navy, except in the Nurse Corps, in grades not 
above lieutenant and in the Regular Marine Corps in 
grades not above captain. 

Subsec. (c). Pub. L. 96-513 redesignated subsec. (g) as 

(c) , struck out provision restricting temporary appoint- 
ments to male members of the naval service, and 
struck out former subsec. (c) which described persons 
eligible for temporary appointments in the Naval Re- 
serve, except in the Nurse Corps, in grades not above 
lieutenant and in the Marine Corps Reserve in grades 
not above captain. 

Subsec. (d). Pub. L. 96-513 substituted provisions au- 
thorizing the Secretary of the Navy to temporarily ap- 
point officers designated for limited duty under subsec. 
(a)(2) in a higher grade not above commander in the 
Regular Navy or lieutenant colonel in the Regular Ma- 
rine Corps for provisions authorizing the Secretary to 
make temporary appointments in warrant officer 
grades. 

Subsec. (e). Pub. L. 96-513 redesignated subsec. (h) as 
(e), substituted "Secretary of the Navy" for "Presi- 
dent", and struck out former subsec. (e) which provided 
that the number of persons appointed in the Regular 
Navy under this section in grades above chief warrant 
officer, W-4, could not exceed the difference between 
the actual number of officers on the active list of the 
Navy in the line or in the staff corps concerned and the 
authorized number of such officers. 

Subsecs. (f) to (h). Pub. L. 96-513 redesignated sub- 
sees, (f), (g), and (h) as (b), (c), and (e), respectively. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Delegation of Functions 

For delegation to Secretary of Defense of authority 
vested in President by section 3c(g) of former Title 34, 
see Ex. Ord. No. 10621, July 1, 1955, 20 F.R. 4759, set out 
as a note under section 301 of Title 3, The President. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

[§§5597 to 5599. Repealed. Pub. L. 96-513, title 
III, § 327, Dec. 12, 1980, 94 Stat. 2894] 

Section 5597, acts Aug. 10, 1956, ch. 1041, 70A Stat. 330; 
Sept. 7, 1962, Pub. L. 87-649, §§5(a), 14c(28), 76 Stat. 493, 
501; Sept. 28, 1971, Pub. L. 92-129, title VI, § 603(a), 85 
Stat. 362, authorized temporary appointments in Navy 



and Marine Corps in times of war or national emer- 
gency. See section 603 of this title. 

Section 5598, act Aug. 10, 1956, ch. 1041, 70A Stat. 331, 
authorized temporary appointments in Naval Reserve 
and Marine Corps Reserve in times of war or national 
emergency. See section 603 of this title. 

Section 5599, act Aug. 10, 1956, ch. 1041, 70A Stat. 331, 
provided that the President alone could make appoint- 
ments for temporary service in Medical Corps in grade 
of lieutenant (junior grade). See section 603 of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§ 5600. Repealed. Pub. L. 104-106, div. A, title XV, 
§1501(c)(26), Feb. 10, 1996, 110 Stat. 499] 

Section, added Pub. L. 85-861, §1(121)(A), Sept. 2, 1958, 
72 Stat. 1494; amended Pub. L. 86-559, §1(41), June 30, 
1960, 74 Stat. 273; Pub. L. 90-179, §5(4), Dec. 8, 1967, 81 
Stat. 548; Pub. L. 96-513, title III, §328, Dec. 12, 1980, 94 
Stat. 2895; Pub. L. 97-22, §6(c), July 10, 1981, 95 Stat. 130; 
Pub. L. 98-94, title X, § 1007(c)(4), Sept. 24, 1983, 97 Stat. 
662; Pub. L. 100-180, div. A, title VII, § 714(c), Dec. 4, 
1987, 101 Stat. 1113; Pub. L. 102-190, div. A, title XI, 
§1131(8)(A), Dec. 5, 1991, 105 Stat. 1506; Pub. L. 103-160, 
div. A, title V, § 509(c), Nov. 30, 1993, 107 Stat. 1648, re- 
lated to service credit upon original appointment as 
commissioned officer in Naval Reserve or Marine Corps 
Reserve. See section 12207 of this title. 

Effective Date of Repeal 

Section 1501(c)(26) of Pub. L. 104-106 provided that the 
repeal made by that section is effective on the effective 
date specified in section 1691(b)(1) of Pub. L. 103-337, set 
out as an Effective Date note under section 10001 of this 
title. 

[§5601. Repealed. Pub. L. 89-609, §1(10), Sept. 30, 
1966, 80 Stat. 853] 

Section, added Pub. L. 85-861, §1(121)(A), Sept. 2, 1958, 
72 Stat. 1495, authorized appointment of men in the 
Naval Reserve in the Nurse Corps. 

[CHAPTER 541— REPEALED] 

[§§5651 to 5664. Repealed. Pub. L. 96-513, title 
III, §332, Dec. 12, 1980, 94 Stat. 2897] 

Section 5651, act Aug. 10, 1956, ch. 1041, 70A Stat. 332, 
related to eligibility of officers to be running mates. 

Section 5652, acts Aug. 10, 1956, ch. 1041, 70A Stat. 332; 
Sept. 2, 1958, Pub. L. 85-861, §1(122), 72 Stat. 1495, relat- 
ed, except as provided in sections 5652a, 5652b, 5652c, 
5653, and 5654 of this title, to assignment of running 
mates from among eligible line officers to staff corps 
officers serving in grade of lieutenant (junior grade) on 
active list of Navy. 

Section 5652a, added Pub. L. 85-861, §1(123)(A), Sept. 2, 
1958, 72 Stat. 1495, and amended Pub. L. 90-179, §12, Dec. 
8, 1967, 81 Stat. 549, related to assignment of running 
mates to officers appointed to active list of Navy in 
grade of lieutenant (junior grade) in Medical Corps, 
Judge Advocate General's Corps, or Dental Corps. 

Section 5652b, added Pub. L. 85-861, §1(123)(A), Sept. 2, 
1958, 72 Stat. 1495, and amended Pub. L. 88-647, title III, 
§301(14)(B), Oct. 13, 1964, 78 Stat. 1072, related to assign- 
ment of running mates to certain officers originally ap- 
pointed as ensigns to active list of Navy and serving as 
staff corps officers at time of promotion to grade of 
lieutenant (junior grade). 

Section 5652c, added Pub. L. 85-861, §1(123)(A), Sept. 2, 
1958, 72 Stat. 1496, related to assignment of running 
mates to officers appointed to active list of Navy in a 
staff corps under section 5573a of this title. 

Section 5653, acts Aug. 10, 1056, ch. 1041, 70A Stat. 333; 
Sept. 2, 1958, Pub. L. 85-861, §1(124), 72 Stat. 1496, related 
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to assignment of running mates to officers originally 
appointed to active list of Navy in a staff corps in a 
grade of lieutenant or above. 

Section 5654, act Aug. 10, 1956, oh. 1041, 70A Stat. 333, 
related to assignment of running mates to officers on 
active list in line of Navy transferred to a staff corps 
in grade of lieutenant (junior grade) or above. 

Section 5655, act Aug. 10, 1956, ch. 1041, 70A Stat. 333, 
related to assignment of running mates to officers of 
Naval Reserve in a staff corps ordered to active duty 
and placed on a lineal list. 

Section 5656, act Aug. 10, 1956, ch. 1041, 70A Stat. 334, 
related to reassignment of a running mate to a staff 
corps officer on active duty where originally assigned 
running mate was separated from active list, was re- 
leased from active duty, or lost numbers. 

Section 5657, act Aug. 10, 1956, ch. 1041, 70A Stat. 334, 
related to reassignment of a running mate to a staff 
corps officer on active duty where such staff corps offi- 
cer was promoted after selection. 

Section 5658, act Aug. 10, 1956, ch. 1041, 70A Stat. 334, 
related to reassignment of a running mate to a staff 
corps officer on active duty where running mate of staff 
corps officer was promoted to a higher grade without 
staff corps officer being so promoted. 

Section 5659, act Aug. 10, 1956, ch. 1041, 70A Stat. 334, 
related to reassignment of a running mate to a staff 
corps officer where such staff corps officer was not re- 
stricted in performance of duty and was serving on ac- 
tive duty in grade of lieutenant (junior grade) or above 
and lost numbers in grade. 

Section 5660, act Aug. 10, 1956, ch. 1041, 70A Stat. 335, 
related to reassignment of a running mate to a staff 
corps officer on active duty where running mate origi- 
nally assigned to such staff corps officer was advanced 
in numbers or in grade. 

Section 5661, act Aug. 10, 1956, ch. 1041, 70A Stat. 335, 
related to reassignment of a running mate to a staff 
corps officer where staff corps officer was not restricted 
in performance of duty, was serving on active duty in 
grade of lieutenant (junior grade) or above, and was ad- 
vanced in numbers in his grade. 

Section 5662, acts Aug. 10, 1956, ch. 1041, 70A Stat. 335; 
Apr. 21, 1976, Pub. L. 94-273, §2(3), 90 Stat. 375, author- 
ized President to suspend any provisions of sections 
5651 to 5661 of this title during times of war or national 
emergency or during certain other times when specified 
conditions were found to exist. 

Section 5663, act Aug. 10, 1956, ch. 1041, 70A Stat. 335, 
excluded from application of sections 5651 to 5662 of this 
title certain women officers, women reserve officers, 
retired officers, and officers of Naval Reserve. 

Section 5664, act Aug. 10, 1956, ch. 1041, 70A Stat. 336, 
related to assignment of running mates to women offi- 
cers on active list of Navy appointed under section 5590 
of this title in any staff corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5665. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(b)(1), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 85-861, §1(125)(A), Sept. 2, 1958, 
72 Stat. 1496; amended Pub. L. 96-513, title III, §332, Dec. 
12, 1980, 94 Stat. 2897; Pub. L. 102-190, div. A, title XI, 
§1131(8)(A), Dec. 5, 1991, 105 Stat. 1506, related to run- 
ning mates for Naval Reserve and Marine Corps Re- 
serve active status officers in permanent grades above 
chief warrant officer, W-5. See section 14306 of this 
title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 



[§5666. Repealed. Pub. L. 96-513, title III, §332, 
Dec. 12, 1980, 94 Stat. 2897] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 336, pro- 
vided that appointments for limited duration would not 
be considered for purposes of the chapter. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 543— REPEALED] 

[§§5701 to 5711. Repealed. Pub. L. 96-513, title 
III, §333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5701, acts Aug. 10, 1956, ch. 1041, 70A Stat. 336; 
Feb. 26, 1970, Pub. L. 91-199, §1, 84 Stat. 16, related to 
convening by Secretary of Navy at least annually of se- 
lection boards to recommend male officers in line of 
Navy for promotion and continuation on active list. 
See section 611 of this title. 

Section 5702, acts Aug. 10, 1956, ch. 1041, 70A Stat. 337; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(5), 71 Stat. 381; 
Nov. 8, 1967, Pub. L. 90-130, §1(18)(A)-(H), 81 Stat. 377; 
Dec. 8, 1967, Pub. L. 90-179, §12, 81 Stat. 549, related to 
convening of selection boards to recommend staff corps 
officers, other than women officers appointed under 
former section 5590 of this title, for promotion and con- 
tinuation on active list. See section 611 of this title. 

Section 5703, acts Aug. 10, 1956, ch. 1041, 70A Stat. 338; 
Aug. 3, 1961, Pub. L. 87-123, §5(11), 75 Stat. 265; Sept. 19, 
1978, Pub. L. 95-377, § 10(a), 92 Stat. 721; Sept. 8, 1980, 
Pub. L. 96-343, § 10(d), 94 Stat. 1130, related to convening 
at least annually by Secretary of Navy of selection 
boards to recommend male officers of Marine Corps for 
promotion and for continuation on active list. See sec- 
tion 611 of this title. 

Section 5704, acts Aug. 10, 1956, ch. 1041, 70A Stat. 339; 
Nov. 8, 1967, Pub. L. 90-130, §1(18)(I)-(K), 81 Stat. 377, re- 
lating to convening by Secretary of Navy at least annu- 
ally of selection boards to recommend women officers 
in line of Navy for promotion to grades of captain, com- 
mander, lieutenant commander, and lieutenant. See 
section 611 of this title. 

Section 5705, act Aug. 10, 1956, ch. 1041, 70A Stat. 340, 
related to oath of selection board members. See section 
613 of this title. 

Section 5706, acts Aug. 10, 1956, ch. 1041, 70A Stat. 340; 
Aug. 3, 1961, Pub. L. 87-123, §5(12), 75 Stat. 265, related 
to information furnished selection boards by Secretary 
of Navy. See section 615 of this title. 

Section 5707, acts Aug. 10, 1956, ch. 1041, 70A Stat. 341; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(6), 71 Stat. 382; 
Aug. 3, 1961, Pub. L. 87-123, §5(13), 75 Stat. 265; Nov. 8, 
1967, Pub. L. 90-130, §1(18)(L), 81 Stat. 377, related to of- 
ficers to be recommended for promotion or continu- 
ation by selection boards. See section 616 of this title. 

Section 5708, acts Aug. 10, 1956, ch. 1041, 70A Stat. 342; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(7), 71 Stat. 382; 
Dec. 8, 1967, Pub. L. 90-179, §12, 81 Stat. 549, related to 
required certification of selection board reports. See 
section 617 of this title. 

Section 5709, acts Aug. 10, 1956, ch. 1041, 70A Stat. 344; 
Aug. 3, 1961, Pub. L. 87-123, §5(14), 75 Stat. 265, related 
to retention of rear admirals in Navy and major gen- 
erals in Marine Corps on active list. See section 611 of 
this title. 

Section 5710, act Aug. 10, 1956, ch. 1041, 70A Stat. 344, 
directed submission of selection board reports to either 
Secretary of Navy or President. See section 617 of this 
title. 

Section 5711, acts Aug. 10, 1956, ch. 1041, 70A Stat. 345; 
Nov. 8, 1967, Pub. L. 90-130, §1(18)(M), 81 Stat. 377; Apr. 
21, 1976, Pub. L. 94-273, §2(3), 90 Stat. 375, authorized 
suspension of specific provisions of sections 5701 to 5710 
of this title under certain circumstances by President 
and excluded specific categories of officers from consid- 
eration by selection boards. See section 123(a), (b) of 
this title. 
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Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 544— TEMPORARY APPOINTMENTS 

Sec. 

5721. Temporary promotions of certain Navy lieu- 
tenants. 

§5721. Temporary promotions of certain Navy 
lieutenants 

(a) Promotion Authority for Certain Offi- 
cers With Critical Skills. — An officer in the 
line of the Navy in the grade of lieutenant who — 

(1) has a skill in which the Navy has a criti- 
cal shortage of personnel (as determined by 
the Secretary of the Navy); and 

(2) is serving in a position (as determined by 
the Secretary of the Navy) which (A) is des- 
ignated to be held by a lieutenant commander, 
and (B) requires that an officer serving in such 
position have the skill possessed by such offi- 
cer, 

may be temporarily promoted to the grade of 
lieutenant commander under regulations to be 
prescribed by the Secretary of the Navy. Ap- 
pointments under this section shall be made by 
the President, by and with the advice and con- 
sent of the Senate. 

(b) Status of Officers Appointed. — (1) An ap- 
pointment under this section does not change 
the position on the active-duty list or the per- 
manent, probationary, or acting status of the of- 
ficer so appointed, prejudice the officer in re- 
gard to other promotions or appointments, or 
abridge the rights or benefits of the officer. 

(2) For the purposes of section 523 of this title, 
an officer holding an appointment under this 
section is considered as serving in the grade of 
lieutenant commander. 

(c) Board Recommendation Required. — A 
temporary promotion under this section may be 
made only upon the recommendation of a board 
of officers convened by the Secretary of the 
Navy for the purpose of recommending officers 
for such promotions. 

(d) Acceptance and Effective Date of Ap- 
pointment. — Each appointment under this sec- 
tion, unless expressly declined, is, without for- 
mal acceptance, regarded as accepted on the 
date such appointment is made, and a member 
so appointed is entitled to the pay and allow- 
ances of the grade of lieutenant commander 
from the date the appointment is made. 

(e) Termination of Appointment. — Unless 
sooner terminated, an appointment under this 
section terminates — 

(1) on the date the officer who received the 
appointment is promoted to the permanent 
grade of lieutenant commander; or 

(2) on the date the officer is detached from a 
position described in subsection (a)(2), unless 
the officer is on a promotion list to the perma- 
nent grade of lieutenant commander, in which 
case the appointment terminates on the date 
the officer is promoted to that grade. 

(f) Limitation on Number of Eligible Posi- 
tions. — An appointment under this section may 
only be made for service in a position designated 



by the Secretary of the Navy for purposes of this 
section. The number of positions so designated 
may not exceed 325. 

(Added Pub. L. 96-513, title III, §334, Dec. 12, 1980, 
94 Stat. 2897; amended Pub. L. 98-94, title IV, 
§403, Sept. 24, 1983, 97 Stat. 629; Pub. L. 98-525, 
title V, §514, Oct. 19, 1984, 98 Stat. 2522; Pub. L. 
99-661, div. A, title V, §503, Nov. 14, 1986, 100 
Stat. 3864; Pub. L. 100-180, div. A, title V, § 501(a), 
Dec. 4, 1987, 101 Stat. 1085; Pub. L. 101-189, div. A, 
title V, § 512(a), Nov. 29, 1989, 103 Stat. 1439; Pub. 
L. 102-484, div. A, title V, §507, Oct. 23, 1992, 106 
Stat. 2405; Pub. L. 103-160, div. A, title V, § 508(a), 
Nov. 30, 1993, 107 Stat. 1647; Pub. L. 104-106, div. 
A, title V, § 508(a), (b), (d), Feb. 10, 1996, 110 Stat. 
296, 297; Pub. L. 104-201, div. A, title V, §503, 
Sept. 23, 1996, 110 Stat. 2511; Pub. L. 107-314, div. 
A, title X, §1041(a)(20), Dec. 2, 2002, 116 Stat. 
2645.) 

Amendments 

2002— Subsec. (f). Pub. L. 107-314 struck out par. (1) 
designation and struck out par. (2) which read as fol- 
lows: "Whenever the Secretary makes a change to the 
positions designated under paragraph (1), the Secretary 
shall submit notice of the change in writing to Con- 
gress." 

1996— Subsec. (a). Pub. L. 104-201, § 503(a), (c), sub- 
stituted "Officers" for "Officer" in heading and "the 
President, by and with the advice and consent of the 
Senate" for "the President alone" in concluding provi- 
sions. 

Pub. L. 104-106, § 508(d)(1), inserted heading. 
Subsecs. (b) to (e). Pub. L. 104-106, §508(d)(2)-(5), in- 
serted headings. 

Subsec. (f). Pub. L. 104-106, § 508(b)(2), added subsec. 

(f) . Former subsec. (f) redesignated (g). 

Pub. L. 104-106, §508(a), substituted "September 30, 
1996" for "September 30, 1995". 
Subsec. (g). Pub. L. 104-201, § 503(b), struck out subsec. 

(g) which read as follows: "Termination of Appoint- 
ment Authority. — The authority to make appoint- 
ments under this section terminates on September 30, 
1996." 

Pub. L. 104-106, § 508(d)(6), inserted heading. 
Pub. L. 104-106, § 508(b)(1), redesignated subsec. (f) as 
(g). 

1993— Subsec. (f). Pub. L. 103-160 substituted "Septem- 
ber 30, 1995" for "September 30, 1993". 

1992— Subsec. (f). Pub. L. 102-484 substituted "Septem- 
ber 30, 1993" for "September 30, 1992". 

1989— Subsec. (f). Pub. L. 101-189 substituted "Septem- 
ber 30, 1992" for "September 30, 1989". 

1987— Subsec. (f). Pub. L. 100-180 substituted "Septem- 
ber 30, 1989" for "September 30, 1987". 

1986— Subsec. (f). Pub. L. 99-661 substituted "Septem- 
ber 30, 1987" for "September 30, 1986". 

1984— Subsec. (f). Pub. L. 98-525 substituted "Septem- 
ber 30, 1986" for "September 30, 1984". 

1983— Subsec. (f). Pub. L. 98-94 substituted "Septem- 
ber 30, 1984" for "September 30, 1983". 

Effective Date of 1996 Amendment 

Section 508(e) of Pub. L. 104-106 provided that: "Sub- 
section (f) of section 5721 of title 10, United States 
Code, as added by subsection (b)(2), shall take effect at 
the end of the 30-day period beginning on the date of 
the enactment of this Act [Feb. 10, 1996] and shall apply 
to any appointment under that section after the end of 
such period." 

Effective Date of 1993 Amendment 

Section 508(b) of Pub. L. 103-160 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall take effect as of September 30, 1993." 



[§§5751 to 5758 



TITLE 10— ARMED FORCES 



Page 2010 



Effective Date of 1992 Amendment 

Section 507 of Pub. L. 102-484 provided that the 
amendment made by that section is effective Sept. 29, 
1992. 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under under this section effective 
on Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out 
as an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

Savings Provision 

Section 512(b) of Pub. L. 101-189 provided that: 
"(1) The Secretary of the Navy shall provide, in the 
case of an officer appointed to the grade of lieutenant 
commander on or after the date of the enactment of 
this Act [Nov. 29, 1989] under an appointment described 
in paragraph (2), that the date of rank of such officer 
under that appointment shall be the date of rank that 
would have applied to the appointment had the author- 
ity referred to in that paragraph not lapsed. 

"(2) An appointment referred to in paragraph (1) is an 
appointment under 5721 of title 10, United States Code, 
that (as determined by the Secretary of the Navy) 
would have been made during the period beginning on 
October 1, 1989, and ending on the date of the enact- 
ment of this Act had the authority to make appoint- 
ments under that section not lapsed during such pe- 
riod." 

Similar provisions were contained in the following 
prior authorization act: 

Pub. L. 100-180, div. A, title V, § 501(b), Dec. 4, 1987, 101 
Stat. 1085. 

Delegation of Functions 

Functions of President under subsec. (c) to make cer- 
tain temporary appointments to grade of lieutenant 
commander delegated to Secretary of Defense to per- 
form, without approval, ratification, or other action by 
President, and with authority for Secretary to redele- 
gate, see Ex. Ord. No. 12396, §§l(d), 3, Dec. 9, 1982, 47 
F.R. 55897, 55898, set out as a note under section 301 of 
Title 3, The President. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provision that any officer who on September 15, 
1981 holds a temporary appointment in the grade of 
lieutenant commander under former section 5787d of 
this title, shall on and after that date be considered to 
be serving in such grade as if the appointment had been 
made under this section, see section 617 of Pub. L. 
96-513, set out as a note under section 611 of this title. 

[CHAPTER 545— REPEALED] 

[§§5751 to 5758. Repealed. Pub. L. 96-513, title 
III, § 333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5751, acts Aug. 10, 1956, ch. 1041, 70A Stat. 346; 
Aug. 3, 1961, Pub. L. 87-123, §5(16), 75 Stat. 266, related 
to eligibility for consideration by a selection board for 
promotion of male officers in line of Navy and male of- 
ficers in Marine Corps. See section 619 of this title. 

Section 5752, acts Aug. 10, 1956, ch. 1041, 70A Stat. 347; 
Sept. 2, 1958, Pub. L. 85-861, §1(126), 72 Stat. 1497; Nov. 
8, 1967, Pub. L. 90-130, §1(19)(A)-(C), 81 Stat. 378, related 
to eligibility for consideration by a selection board for 
promotion of women officers in line of Navy and women 
officers in Marine Corps. See section 619 of this title. 

Section 5753, acts Aug. 10, 1956, ch. 1041, 70A Stat. 347; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(8), 71 Stat. 382; 
Nov. 7, 1967, Pub. L. 90-130, §1(19)(D), 81 Stat. 378; Dec. 
8, 1967, Pub. L. 90-179, § 12, 81 Stat. 549, related to eligi- 
bility of Navy staff corps officers for consideration for 
promotion by a selection board. See section 619 of this 
title. 



Section 5754, act Aug. 10, 1956, ch. 1041, 70A Stat. 348, 
prescribed general conditions for eligibility for consid- 
eration by a selection board for promotion. See section 
619 of this title. 

Section 5755, act Aug. 10, 1956, ch. 1041, 70A Stat. 348, 
related to communications between a selection board 
and an officer eligible for consideration for promotion 
by such board. See section 614 of this title. 

Section 5756, act Aug. 10, 1956, ch. 1041, 70A Stat. 348, 
directed Secretary of Navy to furnish appropriate se- 
lection board with number of male officers in line of 
Navy or of Marine Corps that could be recommended 
for promotion to next highest grade and prescribed a 
formula for arriving at such number. See section 622 of 
this title. 

Section 5757, act Aug. 10, 1956, ch. 1041, 70A Stat. 348, 
directed Secretary of Navy to furnish appropriate se- 
lection board with number of male officers in line of 
Navy or of Marine Corps designated for limited duty 
that could be recommended for promotion to next high- 
est grade and prescribed a formula for arriving at such 
number. See section 622 of this title. 

Section 5758, act Aug. 10, 1956, ch. 1041, 70A Stat. 349, 
directed Secretary of Navy to furnish appropriate se- 
lection board with numbers of officers designated for 
engineering, aeronautical engineering, and special duty 
that could be recommended for promotion to grade of 
rear admiral and numbers of male officers designated 
for such duty that could be recommended for pro- 
motion to a grade below rear admiral and prescribed 
formulas for arriving at such numbers. See section 622 
of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

Selection Boards Convened Between July 10, 1981, 
and September 15, 1981; Service in Grade Re- 
quirements; Regulations 

Pub. L. 97-22, §9, July 10, 1981, 95 Stat. 136, provided 
that for selection boards convened on or after July 10, 
1981, and before Sept. 15, 1981, service in grade require- 
ments shall be established under regulations prescribed 
by Secretary of the Navy for eligibility for consider- 
ation for promotion of female officers in the line of the 
Navy to grade of lieutenant commander and female of- 
ficers in the Marine Corps to grade of major. 

[§5759. Repealed. Pub. L. 87-123, §5(17), Aug. 3, 
1961, 75 Stat. 266] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 349, re- 
quired Secretary to furnish selection boards with num- 
ber of Marine Corps officers designated for supply duty 
that could be recommended for promotion. 

[§§5760 to 5773. Repealed. Pub. L. 96-513, title 
III, §333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5760, acts Aug. 10, 1056, ch. 1041, 70A Stat. 350; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(E), (F), 81 Stat. 378, 
directed Secretary of Navy to furnish appropriate se- 
lection board with number of women officers in the line 
of Navy that could be recommended for promotion to 
grade of lieutenant, captain, commander, or lieutenant 
commander and number of women officers of Marine 
Corps that could be recommended for promotion to 
grade of captain, colonel, lieutenant colonel, or major. 
See section 622 of this title. 

Section 5761, act Aug. 10, 1956, ch. 1041, 70A Stat. 350, 
directed Secretary of Navy to furnish appropriate se- 
lection board with number of officers in any staff corps 
that could be recommended for promotion to grade of 
rear admiral. See section 622 of this title. 

Section 5762, acts Aug. 10, 1956, ch. 1041, 70A Stat. 351; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(9), 71 Stat. 383; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(G), (H), 81 Stat. 378; 
Dec. 8, 1967, Pub. L. 90-179, §6, 81 Stat. 548, directed Sec- 
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retary of Navy to furnish appropriate selection boards 
with number of staff corps officers that could be rec- 
ommended for promotion to grades below rear admiral. 
See section 622 of this title. 

Section 5763, acts Aug. 10, 1956, ch. 1041, 70A Stat. 352; 
Sept. 2, 1958, Pub. L. 85-861, §1(127), 72 Stat. 1497; Nov. 
8, 1967, Pub. L. 90-130, §1(19)(I), 81 Stat. 378, directed 
Secretary of Navy to furnish appropriate selection 
boards with number of certain women officers in a staff 
corps of Navy that could be recommended for pro- 
motion to grade of captain, commander, or lieutenant 
commander. See section 622 of this title. 

Section 5764, acts Aug. 10, 1956, ch. 1041, 70A Stat. 353; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(J), (K), 81 Stat. 378, 
related to establishment of promotion zones in each 
grade in line of Navy. See section 623 of this title. 

Section 5765, acts Aug. 10, 1956, ch. 1041, 70A Stat. 354; 
Aug. 3, 1961, Pub. Li. 87-123, §5(19), 75 Stat. 266; Nov. 8, 
1967, Pub. L. 90-130, §1(19)(J), (L), 81 Stat. 378, related to 
establishment of promotion zones in each grade of Ma- 
rine Corps. See section 623 of this title. 

Section 5766, acts Aug. 10, 1956, ch. 1041, 70A Stat. 355; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(M), 81 Stat. 378, speci- 
fied Navy staff corps officers considered to be in pro- 
motion zones for purposes of boards of selection. 

Section 5767, acts Aug. 10, 1956, ch. 1041, 70A Stat. 355; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(N), 81 Stat. 379, relat- 
ed to promotion to flag or general officer grade of offi- 
cers in Navy or Marine Corps qualified for specific du- 
ties. See section 619 et seq. of this title. 

Section 5768, act Aug. 10, 1956, ch. 1041, 70A Stat. 356, 
prescribed normal terms of service for male officers in 
line of Navy and of Marine Corps. 

Section 5769, acts Aug. 10, 1956, ch. 1041, 70A Stat. 356; 
Aug. 3, 1961, Pub. L. 87-123, §5(20), 75 Stat. 266; Oct. 22, 
1970, Pub. L. 91-491, §1, 84 Stat. 1089, related to eligi- 
bility for promotion of male line officers in Navy and 
male officers in Marine Corps. See section 619 of this 
title. 

Section 5770, act Aug. 10, 1956, ch. 1041, 70A Stat. 357, 
prescribed a sea or foreign service requirement for pro- 
motion of male officers on the active list in line of 
Navy. 

Section 5771, acts Aug. 10, 1956, ch. 1041, 70A Stat. 358; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(0), (P), 81 Stat. 379, 
related to eligibility for promotion of women officers 
on active list in line of Navy and women officers on ac- 
tive list of Marine Corps. See section 619 of this title. 

Section 5772, act Aug. 10, 1956, ch. 1041, 70A Stat. 358, 
related to eligibility of Navy staff corps officers for 
promotion to grade of rear admiral. See section 619 of 
this title. 

Section 5773, acts Aug. 10, 1956, ch. 1041, 70A Stat. 359; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(10), 71 Stat. 
383; Sept. 30, 1966, Pub. L. 89-609, §1(11), 80 Stat. 853; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(Q)-(S), 81 Stat. 379, re- 
lated to eligibility of Navy staff corps officers for pro- 
motion to grades below rear admiral. See section 619 of 
this title. 



Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



[§5774. Repealed. Pub. L. 90-130, § 1(19)(T), Nov. 
8, 1967, 81 Stat. 379] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 359, made 
women officers on active list of Navy in staff corps, ap- 
pointed under section 5590 of this title, who were rec- 
ommended for promotion to a grade above lieutenant 
(junior grade) in approved report of a selection board 
convened under chapter 543 of this title eligible for pro- 
motion when line officer who was to be her running 
mate in higher grade became eligible for promotion to 
that grade. 



[§ 5775. Repealed. Pub. L. 87-649, § 14c(293), Sept. 
7, 1962, 76 Stat. 501] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 359; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(11), 71 Stat. 
383; Aug. 3, 1961, Pub. L. 87-123, §5(21), 75 Stat. 266, re- 
lated to date of entitlement to pay and allowances of 
grade to which an officer is promoted. See section 904 
of Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as a note preceding section 101 of Title 
37, Pay and Allowances of the Uniformed Services. 

[§§5776 to 5793. Repealed. Pub. L. 96-513, title 
III, §333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5776, acts Aug. 10, 1956, ch. 1041, 70A Stat. 361; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(12), 71 Stat. 
383; Aug. 3, 1961, Pub. L. 87-123, §5(22), 75 Stat. 266; Sept. 
30, 1966, Pub. L. 89-609, §1(12), 80 Stat. 853; Nov. 8, 1967, 
Pub. L. 90-130, §1(19)(U)-(W), 81 Stat. 379, related to fail- 
ure of selection. See section 627 of this title. 

Section 5777, act Aug. 10, 1956, ch. 1041, 70A Stat. 361, 
related to removal of an officer's name from a pro- 
motion list. See section 629 of this title. 

Section 5778, acts Aug. 10, 1956, ch. 1041, 70A Stat. 362; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(X), 81 Stat. 379, relat- 
ed to temporary and permanent natures of appoint- 
ments under certain of the provisions of former sec- 
tions 5751 to 5777 of this title. 

Section 5779, act Aug. 10, 1956, ch. 1041, 70A Stat. 362, 
authorized President to terminate temporary pro- 
motions at any time. 

Section 5780, act Aug. 10, 1956, ch. 1041, 70A Stat. 362, 
related to permanent promotions of male line officers 
in Regular Navy and male officers in Regular Marine 
Corps. See section 619 et seq. of this title. 

Section 5781, act Aug. 10, 1956, ch. 1041, 70A Stat. 363, 
related to permanent promotions of Regular Navy staff 
corps officers to grade of rear admiral. See section 619 
et seq. of this title. 

Section 5782, acts Aug. 10, 1956, ch. 1041, 70A Stat. 363; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(13), 71 Stat. 
383; Sept. 30, 1966, Pub. L. 89-609, §1(13), 80 Stat. 853; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(Y), 81 Stat. 379, relat- 
ed to permanent promotions of Regular Navy staff 
corps officers to grades below rear admiral. See section 
619 et seq. of this title. 

Section 5783, act Aug. 10, 1956, ch. 1041, 70A Stat. 364, 
related to permanent promotions of Naval Reserve and 
Marine Corps Reserve officers. See section 619 et seq. of 
this title. 

Section 5784, act Aug. 10, 1956, ch. 1041, 70A Stat. 365, 
related to temporary promotions of ensigns in Navy to 
grade of lieutenant (junior grade) and second lieuten- 
ants in Marine Corps to grade of first lieutenant. See 
section 603 of this title. 

Section 5785, acts Aug. 10, 1956, ch. 1041, 70A Stat. 365; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(29), 72 Stat. 1566; Apr. 
21, 1976, Pub. L. 94-273, §2(3), 90 Stat. 375, authorized 
President to suspend any of the provisions of former 
sections 5751 to 5784 of this title relating to officers in 
Navy or Marine Corps except women officers appointed 
under former section 5590 of this title. See section 
123(a), (b) of this title. 

Section 5786, acts Aug. 10, 1956. ch. 1041, 70A Stat. 366; 
Nov. 8, 1967, Pub. L. 90-130, §1(19)(Z), 81 Stat. 379; Sept. 
19, 1978, Pub. L. 95-377, §6(a), 92 Stat. 721, specified cer- 
tain categories of officers as ineligible for promotion 
and provided that officers serving in grades to which 
they were appointed for periods of limited duration or 
to which they were temporarily appointed were to be 
considered for purposes of former sections 5751 to 5785 
of this title as serving in the grade they would have 
held were it not for such temporary appointments. See 
section 641 of this title. 

Section 5787, acts Aug. 10, 1956, ch. 1041, 70A Stat. 366; 
Sept. 7, 1962, Pub. L. 87-649, §§5(b), 14c(30), 76 Stat. 493, 
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501; Sept. 28, 1971, Pub. L. 92-129, title VI, § 603(b), 85 
Stat. 362, related to temporary promotions in times of 
war or national emergency. See sections 602 and 603 of 
this title. 

Section 5787a, added Pub. L. 85-861, §1(128)(A), Sept. 2, 
1958, 72 Stat. 1497, authorized temporary promotion of 
an officer in Medical or Dental Corps to grade of lieu- 
tenant at any time after first anniversary of date upon 
which he graduated from medical, dental, or osteo- 
pathic school. See section 603 of this title. 

Section 5787b, added Pub. L. 85-861, §1(128)(A), Sept. 2, 
1958, 72 Stat. 1497; amended Pub. L. 87-649, §14c(31), 
Sept. 7, 1962, 76 Stat. 501, authorized temporary pro- 
motion of women officers serving on active duty in 
grade of ensign In Navy or second lieutenant in Marine 
Corps. See section 603 of this title. 

Section 5787c, added Pub. L. 85-861, § 33(a)(30)(A), 
Sept. 2, 1958, 72 Stat. 1566; amended Pub. L. 95-377, 
§ 11(a), Sept. 19, 1978, 92 Stat. 721; Pub. L. 96-343, § 10(e), 
Sept. 8, 1980, 94 Stat. 1130, related to temporary pro- 
motion of warrant officers and officers designated for 
limited duty in Navy and Marine Corps. See section 602 
of this title. 

Section 5787d, added Pub. L. 95-377, §4(a), Sept. 19, 
1978, 92 Stat. 720; amended Pub. L. 96-343, § 10(e), Sept. 
8, 1980, 94 Stat. 1130, authorized temporary promotion 
under certain circumstances of Navy lieutenants as 
lieutenant commanders. See section 603 of this title. 

Section 5788, acts Aug. 10, 1956, ch. 1041, 70A Stat. 367; 
Sept. 7, 1962, Pub. L. 87-649, §14c(32), 76 Stat. 501, relat- 
ed to eligibility for promotion of Navy ensigns and Ma- 
rine Corps second lieutenants. See section 619 of this 
title. 

Section 5789, act Aug. 10, 1956, ch. 1041, 70A Stat. 367, 
authorized promotion of officers in the line of the Navy 
or of the Marine Corps upon receipt of the thanks of 
Congress. See section 619 et seq. of this title. 

Section 5790, act Aug. 10, 1956, ch. 1041, 70A Stat. 368, 
authorized advancement In rank of officers of Navy or 
of Marine Corps by not more than 30 numbers on lineal 
list for conduct in battle or extraordinary heroism. See 
section 619 et seq. of this title. 

Section 5791, acts Aug. 10, 1956, ch. 1041, 70A Stat. 368; 
Sept. 28, 1971, Pub. L. 92-129, title VI, § 603(c), 85 Stat. 
362; Sept. 19, 1978, Pub. L. 95-377, §6(b), 92 Stat. 721, 
vested power to make appointments under former sec- 
tions 5751 to 5793, except for former sections 5787 and 
5787d, of this title in President, by and with advice and 
consent of Senate. See section 624 of this title. 

Section 5792, acts Aug. 10 1956, ch. 1041, 70A Stat. 368; 
Nov. 2, 1966, Pub. L. 89-718, §4, 80 Stat. 1115, dispensed 
with need for an oath of office upon promotion to a 
higher grade in the case of an officer of the naval serv- 
ice who had served continuously since subscribing to 
the oath of office prescribed in section 3331 of title 5. 
See section 626 of this title. 

Section 5793, added Pub. L. 90-228, §1(3)(A), Dec. 28, 
1967, 81 Stat. 745, related to authorized strengths in 
grade and promotions of Medical Corps and Dental 
Corps officers. See section 521 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 547— REPEALED] 

[§§5861, 5862. Repealed. Pub. L. 96-513, title III, 
§333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5861, acts Aug. 10, 1956, ch. 1041, 70A Stat. 368; 
Sept. 2, 1958, Pub. L. 85-861, §1(129), 72 Stat. 1497, re- 
quired an officer of Regular Navy or of Regular Marine 
Corps to pass a physical examination as prescribed by 
Secretary of Navy in order to qualify for promotion to 
a grade above ensign in Navy or second lieutenant in 
Marine Corps. See section 624 of this title. 

Section 5862, acts Aug. 10, 1956, ch. 1041, 70A Stat. 369; 
Sept. 2, 1958, Pub. L. 85-861, §1(131), 72 Stat. 1498, related 



to mental, moral, and professional qualifications re- 
quired to be demonstrated by officers on active list of 
Navy or Marine Corps In order to be promoted to grades 
of lieutenant (junior grade) or above in Navy or first 
lieutenant or above in Marine Corps. See section 624 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5863. Repealed. Pub. L. 85-861, §36B(14), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 369, re- 
lated to procedure before examining boards. 

[§§5864, 5865. Repealed. Pub. L. 96-513, title III, 
§ 333, Dec. 12, 1980, 94 Stat. 2897] 

Section 5864, act Aug. 10, 1956, ch. 1041, 70A Stat. 370, 
related to discharge of officers not morally qualified. 
See section 630 of this title. 

Section 5865, act Aug. 10, 1956, ch. 1041, 70A Stat. 370, 
related to effect of a failure to qualify professionally. 
See section 624 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§5866. Repealed. Pub. L. 85-861, §36B(15), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 371, re- 
lated to delegation of power by President to Secretary 
of Navy. 

[§5867. Repealed. Pub. L. 96-513, title III, §333, 
Dec. 12, 1980, 94 Stat. 2897] 

Section, added Pub. L. 85-861, §1(132)(A), Sept. 2, 1958, 
72 Stat. 1498, required moral, professional, and physical 
examinations before officers of the Naval or Marine 
Corps Reserves could be promoted to the next higher 
grades. See section 624 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 549— REPEALED] 

[§§5891 to 5906. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(b)(2), Oct. 5, 1994, 108 Stat. 
2963] 

Section 5891, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1499; amended Pub. L. 90-130, §1(20)(A), 
Nov. 8, 1967, 81 Stat. 379; Pub. L. 96-513, title V, §503(32), 
Dec. 12, 1980, 94 Stat. 2913; Pub. L. 98-525, title V, 
§ 533(e), Oct. 19, 1984, 98 Stat. 2528, related to officers in 
active status in Naval Reserve and Marine Corps Re- 
serve who could be promoted under this chapter. See 
section 14301 et seq. of this title. 

Section 5892, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1500; amended Pub. L. 96-513, title V, 
§503(33), Dec. 12, 1980, 94 Stat. 2914; Pub. L. 104-106, div. 
A, title XV, §1501(c)(27), Feb. 10, 1996, 110 Stat. 500, re- 
lated to numbers of officers in each grade in Naval Re- 
serve and Marine Corps Reserve that could be pro- 
moted. See section 14001 et seq. of this title. 

Section 5893, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1500; amended Pub. L. 91-199, §2, Feb. 26, 
1970, 84 Stat. 16, related to composition and procedures 
of selection boards. See sections 14102 and 14108(b) of 
this title. 
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Section 5894, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1501, required members of selection boards 
to take oaths. See section 14103 of this title. 

Section 5895, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1501, related to information to be fur- 
nished to selection boards. See section 14107 of this 
title. 

Section 5896, added Pub. L. 99-661, div. A, title V, 
§ 507(a), Nov. 14, 1986, 100 Stat. 3865, related to recom- 
mendations for promotion by selection boards. See sec- 
tion 14108 of this title. 

A prior section 5896, added Pub. L. 85-861, §1(133), 
Sept. 2, 1958, 72 Stat. 1501; amended Pub. L. 90-130, 
§1(20)(B), Nov. 8, 1967, 81 Stat. 379; Pub. L. 90-179, §12, 
Dec. 8, 1967, 81 Stat. 549; Pub. L. 96-513, title V, §503(34), 
Dec. 12, 1980, 94 Stat. 2914; Pub. L. 97-22, § 10(b)(10)(B), 
July 10, 1981, 95 Stat. 137, related to officers rec- 
ommended for promotion by selection boards, prior to 
repeal by Pub. L. 99-661, § 507(a). 

Section 5897, added Pub. L. 99-661, div. A, title V, 
§ 507(a), Nov. 14, 1986, 100 Stat. 3865, related to reports 
by selection boards listing officers recommended for 
promotion. See section 14109(a), (b) of this title. 

A prior section 5897, added Pub. L. 85-861, §1(133), 
Sept. 2, 1958, 72 Stat. 1502; amended Pub. L. 90-179, §12, 
Dec. 8, 1967, 81 Stat. 549; Pub. L. 96-513, title V, §503(34), 
Dec. 12, 1980, 94 Stat. 2914; Pub. L. 97-22, § 10(b)(10)(B), 
July 10, 1981, 95 Stat. 137; Pub. L. 98-525, title XIV, 
§1405(47), Oct. 19, 1984, 98 Stat. 2625, related to reports 
and certifications by selection boards, prior to repeal 
by Pub. L. 99-661, § 507(a). 

Section 5898, added Pub. L. 99-661, div. A, title V, 
§ 507(a), Nov. 14, 1986, 100 Stat. 3865, related to action on 
reports of selection boards. See sections 14104, 14110(b), 
14111(a), (b), and 14112 of this title. 

A prior section 5898, added Pub. L. 85-861, §1(133), 
Sept. 2, 1958, 72 Stat. 1503; amended Pub. L. 96-513, title 
V, §503(34), Dec. 12, 1980, 94 Stat. 2914; Pub. L. 97-22, 
§10(b)(10)(B), July 10, 1981, 95 Stat. 137, related to sub- 
mission of reports of selection boards to the President, 
prior to repeal by Pub. L. 99-661, § 507(a). 

Section 5899, added Pub. L. 99-661, div. A, title V, 
§ 507(a), Nov. 14, 1986, 100 Stat. 3866, related to eligibility 
of running mates for consideration for promotion. See 
section 14306(b) of this title. 

A prior section 5899, added Pub. L. 85-861, §1(133), 
Sept. 2, 1958, 72 Stat. 1503; amended Pub. L. 86-559, 
§1(42), June 30, 1960, 74 Stat. 274; Pub. L. 89-275, §§1, 2, 
Oct. 20, 1965, 79 Stat. 1010; Pub. L. 89-609, §1(14), Sept. 
30, 1966, 80 Stat. 853; Pub. L. 90-130, §1(20)(C), Nov. 8, 
1967, 81 Stat. 379; Pub. L. 96-513, title V, §503(35), Dec. 
12, 1980, 94 Stat. 2914; Pub. L. 97-22, § 10(b)(10)(B), July 
10, 1981, 95 Stat. 137, related to eligibility of officers in 
promotion zones for consideration by selection boards, 
prior to repeal by Pub. L. 99-661, § 507(a). 

Section 5900, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1504, related to right of officer eligible for 
consideration for promotion to send communication to 
selection board. See section 14106 of this title. 

Section 5901, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1504; amended Pub. L. 96-513, title V, 
§503(36), Dec. 12, 1980, 94 Stat. 2914, related to numbers 
of officers that a selection board may recommend for 
promotion. See section 14307 of this title. 

Section 5902, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1504; amended Pub. L. 86-559, §1(43). June 
30, 1960, 74 Stat. 274; Pub. L. 89-731, §§3-5, Nov. 2, 1966, 
80 Stat. 1160; Pub. L. 96-513, title V, §503(37), Dec. 12, 
1980, 94 Stat. 2914, related to promotion lists, eligibility 
of officers of Naval Reserve and Marine Corps Reserve 
for promotion, and date of rank. See sections 14308(a), 
(d) and 14311(a) of this title. 

Section 5903, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1505; amended Pub. L. 90-130, §1(20)(D), 
Nov. 8, 1967, 81 Stat. 380; Pub. L. 99-661, div. A, title V, 
§ 507(b)(2), Nov. 14, 1986, 100 Stat. 3866, related to failure 
of officers of Naval Reserve and Marine Corps Reserve 
of selection for promotion. See section 14501 et seq. of 
this title. 

Section 5904, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1505, related to effect of erroneous omis- 



sion of name from list furnished to selection board. See 
section 14502 of this title. 

Section 5905, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1505; amended Pub. L. 96-513, title V, 
§503(38), Dec. 12, 1980, 94 Stat. 2914; Pub. L. 99-661, div. 
A, title V, § 507(b)(3), Nov. 14, 1986, 100 Stat. 3866; Pub. 
L. 100-456, div. A, title V, § 502(a), Sept. 29, 1988, 102 
Stat. 1966, related to removal of reserve officers from 
promotion list. See section 14310 of this title. 

Section 5906, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1506; amended Pub. L. 96-513, title V, 
§503(39), Dec. 12, 1980, 94 Stat. 2914, related to promotion 
of reserve officers transferred to inactive status list. 
See section 14317(a) of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§5907. Repealed. Pub. L. 87-649, § 14c(33), Sept. 
7, 1962, 76 Stat. 501] 

Section, added Pub. L. 85-861, §1(133), Sept. 2, 1958, 72 
Stat. 1506; Pub. L. 86-559, §1(44), June 30, 1960, 74 Stat. 
274, related to pay and allowances of reserve officers 
promoted to a grade above lieutenant (junior grade) in 
the Naval Reserve or above first lieutenant in the Ma- 
rine Corps Reserve, and is covered by section 905 of 
Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of Repeal 

Section repealed effective Nov. 1, 1962, see section 15 
of Pub. L. 87-649, set out as an Effective Date note pre- 
ceding section 101 of Title 37, Pay and Allowances of 
the Uniformed Services. 

[§§5908 to 5912. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(b)(2), Oct. 5, 1994, 108 Stat. 
2963] 

Section 5908, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1506; amended Pub. L. 87-649, §14c(34), 
Sept. 7, 1962, 76 Stat. 501, related to eligibility of en- 
signs in Naval Reserve and second lieutenants in Ma- 
rine Corps Reserve for promotion. See section 14001 et 
seq. of this title. 

Section 5909, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1506, provided that sea or foreign service 
not be required for promotion of reserve officers under 
this chapter. 

Section 5910, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1506; amended Pub. L. 96-513, title V, 
§503(40), Dec. 12, 1980, 94 Stat. 2914, provided that offi- 
cers in Naval Reserve and Marine Corps Reserve could 
be promoted under regulations prescribed by Secretary 
of the Navy. See section 14301 et seq. of this title. 

Section 5911, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1507; amended Pub. L. 86-559, §1(45), June 
30, 1960, 74 Stat. 274, related to promotions of reserve of- 
ficers by temporary and permanent appointments. See 
section 14301 et seq. of this title. 

Section 5912, added Pub. L. 85-861, §1(133), Sept. 2, 
1958, 72 Stat. 1507; amended Pub. L. 92-129, title VI, 
§ 603(d), Sept. 28, 1971, 85 Stat. 362, related to President's 
power to make appointments under this chapter of offi- 
cers in Naval Reserve and Marine Corps Reserve. See 
section 14301 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

CHAPTER 551— OFFICERS IN COMMAND 

Sec. 

[5941. Repealed.] 
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Sec. 

5942. Aviation commands: eligibility. 

5943. Naval shipyards. 

5944. Marine Corps officers: limitation on power to 

command. 

5945. Staff corps officers: limitation on power to 

command. 

5946. Precedence accorded commanding officers. 

5947. Requirement of exemplary conduct. 

5948. Consular powers: senior officer present afloat. 

5949. Policy as to leave and liberty. 
[5950. Repealed.] 

5951. Continuation of authority after loss of vessel 

or aircraft. 

5952. Marine Corps organizations on vessels: au- 

thority of officers. 
[5953 to 5955. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §503(41), Dec. 12, 1980, 94 
Stat. 2914, struck out item 5955 "Retired officers with- 
drawn from command". 

1968— Pub. L. 90-235, § 5(a)(4), (b)(2), Jan. 2, 1968, 81 
Stat. 761, struck out item 5941 'Assignment to com- 
mand: regulations", item 5950 "Exemption from Supply 
Corps duties", item 5953 "Executive officer: assign- 
ment; authority", and item 5954 "Command: when dif- 
ferent commands of Marine Corps and Army or Air 
Force join". 

[§5941. Repealed. Pub. L. 90-235, § 5(b)(1), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 371, au- 
thorized President to prescribe regulations governing 
the assignment of officers to command fleets, subdivi- 
sions of fleets, and vessels. 

§ 5942. Aviation commands: eligibility 

(a) To be eligible to command an aircraft car- 
rier or an aircraft tender, an officer must be an 
officer in the line of the Navy who is designated 
as a naval aviator or naval flight officer and 
who is otherwise qualified. 

(b) To be eligible to command a naval aviation 
school, a naval air station, or a naval aviation 
unit organized for flight tactical purposes, an of- 
ficer must be an officer in the line of the Navy 
designated as a naval aviator or naval flight of- 
ficer. 

(c) To be eligible to command a Marine Corps 
aviation school, a Marine Corps air station, or a 
Marine Corps aviation unit organized for flight 
tactical purposes, an officer must be an officer 
of the Marine Corps designated as a naval avi- 
ator or naval flight officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 371; Pub. L. 
91-198, §1(1), Feb. 26, 1970, 84 Stat. 15.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5942(a) 
5942(b) 
5942(0) 


34 U.S.C. 735 (5th par.). 
34U.S.C. 735 (4th par.). 
34 U.S.C. 735 (7th par.). 


June 24, 1926. oh. 668, §3 
(5th par.), 44 Stat. 767. 

June 24, 1926. ch. 668, §3 
(4th par.), 44 Stat. 767. 

June 24, 1926. ch. 668, §3 
(7th par.), 44 Stat. 767. 



The last proviso of §8 of the Act of July 12, 1921, ch. 
44 (34 U.S.C. 734), was superseded by paragraphs 4, 5, and 
7 of §3 of the Act of June 24, 1926, ch. 668 (34 U.S.C. 735), 
insofar as ships and activities mentioned in those para- 
graphs are concerned. The requirements of this section 
are stated as conditions of eligibility for clarity. 

Amendments 

1970— Subsec. (a). Pub. L. 91-198 substituted "naval 
flight officer" for "naval aviation observer". 



Subsecs. (b), (c). Pub. L. 91-198 inserted "or naval 
flight officer" after "naval aviator". 

§ 5943. Naval shipyards 

Commanders of naval shipyards may be se- 
lected by the President from officers of the Navy 
not below the grade of commander. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 371.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5943 


34 U.S.C. 501. 


R.S. 1542. 





The words "Commanders of naval shipyards" are sub- 
stituted for the words "commandants of the several 
navy yards" to conform to present terminology. The 
words "of the Navy" are inserted for clarity. 



§5944. Marine Corps officers: limitation on 
power to command 

Officers of the Marine Corps may not com- 
mand vessels or naval shipyards. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 371.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5944 


34 U.S.C. 713. 


R.S. 1617. 





The words "of the United States" are omitted as sur- 
plusage. The word "command" is substituted for the 
words "exercise command over any". 



§ 5945. Staff corps officers: limitation on power to 
command 

An officer in a staff corps may command only 
such activities as are appropriate to his corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 371; Pub. L. 
90-130, §1(21), Nov. 8, 1967, 81 Stat. 380.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5945 


34 U.S.C. 253. 

34 U.S.C. 30h (1st 23 
words). 

34 U.S.C. 43d (proviso). 


R.S. 1488; Mar. 3, 1899, oh. 
413, § 7 (3d proviso of 2d 
sentence, and 3d sen- 
tence), 30 Stat. 1006: 
June 24. 1910, ch. 378, 36 
Stat. 614 (3d proviso). 

Aug. 4, 1947. oh. 459. §207 
(1st 23 words), 61 Stat. 
738; renumbered §206. 
Aug. 7, 1947, ch. 512, 
§ 433(b). 61 Stat. 881. 

Apr. 16, 1947, ch. 38, §205 
(proviso), 61 Stat. 48. 





The provision of §7 of the Act of March 3, 1899 (supra), 
relating to relative rank is omitted as executed. The 
provision that the rank conferred upon staff corps offi- 
cers shall not change their titles is omitted because 
these titles were abolished by §405 of the Officer Per- 
sonnel Act of 1947 (34 U.S.C. 10a) and the corresponding 
line grades substituted. The cited proviso in the Act of 
June 24, 1910 (34 U.S.C. 253 (proviso)) is omitted as obso- 
lete because the officers referred to were officers of the 
Construction Corps which has been abolished. 

The first sentence of this section is phrased so as to 
reflect the accepted meaning of the cited provision. 34 
U.S.C. 253, as worded, if interpreted literally, could be 
held to prohibit, for example, the assignment of mem- 
bers of the Medical Service Corps, Nurse Corps, and 
Hospital Corps to duty under officers of the Medical 
Corps, despite the fact that all of these corps were es- 
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tablished by law within the Medical Department of the 
Navy. The provision is not so interpreted. It is under- 
stood to restrict only the types of activities that staff 
corps officers may command, and not to restrict to a 
single corps the personnel who may be assigned to an 
activity commanded by a staff corps officer. 

Amendments 

1967 — Pub. L. 90-130 struck out provision that an offi- 
cer in the Nurse Corps may not exercise command. 

§5946. Precedence accorded commanding offi- 
cers 

The commanding officer of a vessel or of a 
naval station takes precedence over all officers 
under his command. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5946 


34 U.S.C. 246. 


R.S. 1468. 





The word "placed" is omitted as surplusage. The 
words "of war" are omitted to avoid an erroneous im- 
plication that the section does not apply to the com- 
manding officers of noncombatant ships of the Navy. 
As of the date of enactment of R.S. 1468, all vessels of 
the Navy were "vessels of war"; the elimination of the 
words, therefore, preserves the purpose of the statute. 

§ 5947. Requirement of exemplary conduct 

All commanding officers and others in author- 
ity in the naval service are required to show in 
themselves a good example of virtue, honor, pa- 
triotism, and subordination; to be vigilant in in- 
specting the conduct of all persons who are 
placed under their command; to guard against 
and suppress all dissolute and immoral prac- 
tices, and to correct, according to the laws and 
regulations of the Navy, all persons who are 
guilty of them; and to take all necessary and 
proper measures, under the laws, regulations, 
and customs of the naval service, to promote 
and safeguard the morale, the physical well- 
being, and the general welfare of the officers and 
enlisted persons under their command or charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5947 


34 U.S.C. 265. 


May 5, 1950, ch. 169, §7(0), 
64 Stat. 146. 





§5948. Consular powers: senior officer present 
afloat 

In any foreign port where there is no resident 
consul of the United States, or on the high seas, 
the senior officer present afloat has the powers 
of a consul in relation to mariners of the United 
States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5948 


34 U.S.C. 217. 


R.S. 1433. 



The words "the senior officer present afloat" are sub- 
stituted for the words "The commanding officer of any 



fleet, squadron, or vessel acting singly". At the time of 
enactment of the Revised Statutes, the word "squad- 
ron" meant any number of vessels more than one. 
Today the concept of "senior officer present afloat" 
covers as nearly as possible the current equivalent of 
the original statute. 

§ 5949. Policy as to leave and liberty 

The commanding officer of a vessel shall favor 
the faithful and obedient in granting leave and 
liberty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5949 


34 U.S.C. 220. 


R.S. 1431. 





The words "to exercise carefully a discrimination in" 
are omitted as surplusage. The words "leave and lib- 
erty" are substituted for "temporary leave of absence 
and liberty on shore" to conform to modern terminol- 
ogy. 



[§5950. Repealed. Pub. L. 90-235, § 5(b)(1), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 372, pro- 
vided that the commanding officer of a vessel could not 
be required to perform the duties of an officer in the 
Supply Corps. 



§5951. Continuation of authority after loss of 
vessel or aircraft 

If the crew of any naval vessel or naval air- 
craft are separated from their vessel or aircraft 
because of its wreck, loss, or destruction, all the 
command and authority given to the officers of 
the vessel or aircraft remain in full force until 
the crew are discharged or reassigned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5951 


34 U.S.C. 264. 


May 5, 1950, ch. 169. §7(a), 
64 Stat. 145. 





The word "officers" is substituted for the word "offi- 
cer" since the cited subsection of the Act of May 5, 
1950, was intended to reenact the substance of Article 
21 of the Articles for the Government of the Navy (R.S. 
1624; 34 U.S.C. 1200), in which the word "officers" was 
used. The words "regularly" and "by competent au- 
thority" are omitted as surplusage. 

§5952. Marine Corps organizations on vessels: 
authority of officers 

When an organization of the Marine Corps is 
embarked in any vessel, not as part of the au- 
thorized complement of the vessel, the author- 
ity of the officers of that organization is the 
same as though the organization were serving at 
a naval station. However, this section does not 
impair the paramount authority of the com- 
manding officer of a vessel over the vessel and 
all persons embarked in it. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 372.) 



[§§5953, 5954 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5952 


34 U.S.C. 623c. 


May 5, 1950. oh. 169, §7(b), 
64 Stat. 145. 





The words "organization of the Marine Corps" are 
substituted for "force of marines" for clarity. The 
words "or vessels", "and powers", "on shore", and 
"under his command" are omitted as surplusage. 



[§§5953, 5954. Repealed. Pub. L. 90-235, § 5(a)(2), 
(b)(1), Jan. 2, 1968, 81 Stat. 761] 

Section 5953, act Aug. 10, 1956, ch. 1041, 70A Stat. 372, 
provided for the assignment and authority of executive 
officers of vessels or naval stations. 

Section 5954, act Aug. 10, 1956, ch. 1041, 70A Stat. 373, 
provided for command when different commands of the 
Marine Corps and the Army or the Marine Corps and 
the Air Force joined or served together. See section 747 
of this title. 

[§5955. Repealed. Pub. L. 96-513, title III, 
§ 361(a), Dec. 12, 1980, 94 Stat. 2902] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 373, di- 
rected that retired officers of the Navy be withdrawn 
from command. See section 750 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 553— SPECIAL ASSIGNMENTS AND 
DETAILS 

Sec. 

[5981, 5982. Repealed.] 

5983. State Department: assignment of enlisted 
members as custodians of buildings in for- 
eign countries. 

[5984. Repealed.] 

5985. Nautical Schools: detail of naval officers as 

superintendents or instructors. 

5986. Technical institutions: detail of naval officers 

to promote knowledge of naval engineering 
and naval architecture. 
[5987. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §503(42), Dec. 12, 1980, 94 
Stat. 2914, struck out item 5982 "Ships and squadrons: 
detail of retired officers to command". 

1970— Pub. L. 91-482, §2C, Oct. 21, 1970, 84 Stat. 1082, 
struck out item 5981 "Squadrons: detail of officers on 
active list to command". 

1968— Pub. L. 90-235, § 4(a)(4), (b)(3), Jan. 2, 1968, 81 
Stat. 759, 760, struck out item 5984 "Military institu- 
tions and colleges: details as superintendents and in- 
structors", and item 5987 "American National Red 
Cross: detail of officers in the Medical Corps". 

[§5981. Repealed. Pub. L. 91-482, §l(a), Oct. 21, 
1970, 84 Stat. 1082] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 373, pro- 
vided that the President could select any officer on the 
active list of the Navy not below the grade of com- 
mander and assign him to the command of a squadron, 
with the rank and title of a flag officer. 

[§5982. Repealed. Pub. L. 96-513, title III, 
§ 361(b), Dec. 12, 1980, 94 Stat. 2902] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 373, au- 
thorized a detail of retired officers to command ships 
and squadrons in time of war. See section 688 of this 
title. 



Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 5983. State Department: assignment of enlisted 
members as custodians of buildings in for- 
eign countries 

Upon the request of the Secretary of State, 
the Secretary of the Navy may assign enlisted 
members of the naval service to serve as custo- 
dians under the supervision of the principal offi- 
cer at any embassy, legation, or consulate. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 374.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5983 


22 U.S.C. 957. 


Aug. 13, 1946, ch. 957, 
§562, 60 Stat. 1011. 





[§5984. Repealed. Pub. L. 90-235, § 4(b)(1), Jan. 2, 
1968, 81 Stat. 760] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 374, pro- 
vided for detail to military institutions and colleges 
that gave instruction and drill in military tactics of of- 
ficers of the Navy as superintendents or professors and 
retired officers and petty officers of the Navy, with 
their consent, as instructors in military drill and tac- 
tics. 

§5985. Nautical Schools: detail of naval officers 
as superintendents or instructors 

The President may detail officers of the Navy 
as superintendents or instructors of institutions 
receiving benefits under chapter 515 of title 46 
when in his opinion it can be done without det- 
riment to the naval service. Officers so detailed 
shall be recalled from an institution if it is dis- 
continued or if the good of the naval service re- 
quires. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 374; Pub. L. 
99-145, title XIII, § 1303(a)(21), Nov. 8, 1985, 99 
Stat. 739; Pub. L. 109-304, § 17(a)(5), Oct. 6, 2006, 
120 Stat. 1706.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5985 


34 U.S.C. 1123 (less 1st 
proviso as applicable 
to vessels, and. less 2d 
proviso). 


Mar. 4, 1911, ch. 265. §3 
(less 1st proviso as ap- 
plicable to vessels, and 
less 2d proviso), 36 
Stat. 1353. 





The words "naval service" are substituted for the 
words "public service" for uniformity within the sec- 
tion. The citation of the act establishing the nautical 
institutions is substituted for the words "such schools" 
for clarity. The word "proper" is omitted as surplus- 
age. 

Amendments 

2006— Pub. L. 109-304 substituted "chapter 515 of title 
46" for "section 1304 of the Merchant Marine Act, 1936 
(46 U.S.C. App. 1295c),". 

1985— Pub. L. 99-145 substituted "section 1304 of the 
Merchant Marine Act, 1936 (46 U.S.C. App. 1295c)" for 
"the Act of March 4, 1911, ch. 265, 36 Stat. 1353, as 
amended". 
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§ 5986. Technical institutions: detail of naval offi- 
cers to promote knowledge of naval engi- 
neering and naval architecture 

(a) To promote a knowledge of naval engineer- 
ing and naval architecture, the President, upon 
the application of any established scientific 
school or college in the United States, the Com- 
monwealths or possessions, may detail a quali- 
fied officer of the Navy as a professor in that 
school or college. The number of officers de- 
tailed under this section may not exceed 25 at 
any one time. 

(b) The President may prescribe regulations 
for detailing such officers and may recall them 
when the public interest requires. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 374; Pub. L. 
109-163, div. A, title X, § 1057(a)(5), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


5986 


34 U.8.C. 1126. 


Feb. 26, 1879, oh. 105, 20 
Stat. 322. 





In subsection (a) the words "To promote" are sub- 
stituted for the words "For the purposes of promoting" 
for brevity and the words "among the young men of the 
United States" are omitted as surplusage. The words 
"naval engineering" are substituted for the words 
"steam engineering" and the words "naval architec- 
ture" are substituted for the words "iron-ship build- 
ing" to conform to current terminology and to express 
more clearly the intent of the statute. The words "the 
Territories, Commonwealths, or possessions" are in- 
serted, since the words "United States" in the source 
statute are considered to have included all areas under 
the United States flag. 

Section 1 of the Act of March 3, 1899, ch. 413, 30 Stat. 
1004, transferred officers of the Engineer Corps of the 
Navy to the line of the Navy; therefore, in subsection 
(a) the words "qualified officer" are substituted for the 
words "engineer officer" to preserve the meaning of the 
section and to include any officer possessing adequate 
background and training in engineering duties. 

In subsection (b) the word "regulations" is sub- 
stituted for the word "rules", and the words "public in- 
terest" are substituted for the words "public service" 
to conform to current terminology. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions". 

[§5987. Repealed. Pub. L. 90-235, § 4(a)(2), Jan. 2, 
1968, 81 Stat. 759] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 374, pro- 
vided for the detail of officers in the Medical Corps of 
the Navy for duty with the Services to the Armed 
Forces Division of the American National Red Cross. 
See section 711a of this title. 

CHAPTER 555— ADMINISTRATION 

Sec. 

6011. Navy Regulations. 

6012. Additional regulations for Marine Corps. 

6013. Enlisted grades and ratings: authority to es- 

tablish. 

6014. Enlisted members: authority for transfer be- 

tween Marine Corps and Hospital Corps of 

the Navy. 
[6015 to 6018. Repealed.] 
6019. Citizenship of officers of vessels. 



Sec. 

[6020. Repealed.] 

6021. Aviation duties: number of personnel as- 

signed. 

6022. Aviation training facilities. 
[6023. Repealed.] 

6024. Aviation designations: naval flight officer. 
[6025, 6026. Repealed.] 

6027. Medical Department: composition. 
[6028. Repealed.] 

6029. Dental services: responsibilities of senior den- 
tal officer. 
[6030. Repealed.] 

6031. Chaplains: divine services. 

6032. Indebtedness to Marine Corps Exchanges: 

payment from appropriated funds in certain 
cases. 
[6033, 6034. Repealed.] 

6035. Female members: congressional review period 

for assignment to duty on submarines or for 
reconfiguration of submarines. 

6036. Fatality reviews. 

Amendments 

2003— Pub. L. 108-136, div. A, title V, § 576(b)(2), Nov. 
24, 2003, 117 Stat. 1487, added item 6036. 

2000— Pub. L. 106-398, §1 [[div. A], title V, §573(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-136, added item 6035. 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(b)(3), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 6017 "Re- 
tired list for Reserve members entitled to retired pay" 
and 6034 "Regulations for retired pay based on service 
in the Reserve". 

1993— Pub. L. 103-160, div. A, title V, § 541(b), Nov. 30, 
1993, 107 Stat. 1659, struck out item 6015 "Women mem- 
bers: duty; qualifications; restrictions". 

1980— Pub. L. 96-513, title V, §503(43), Dec. 12, 1980, 94 
Stat. 2914, struck out items 6018 "Naval officers: shore 
duty; limitations" and 6028 "Medical Service Corps: 
composition". 

1972— Pub. L. 92-310, title II, § 204(c), June 6, 1972, 86 
Stat. 203, struck out item 6026 "Supply Corps officers: 
bonds". 

1971— Pub. L. 92-168, §2(3), Nov. 24, 1971, 85 Stat. 489, 
struck out items 6023 "Aviation designations: naval 
aviator," and 6025 "Aviation designations: aviation 
pilot". 

1970— Pub. L. 91-198, §1(3), Feb. 26, 1970, 84 Stat. 15, 
substituted "naval flight officer" for "naval aviation 
observer" in item 6024. 

1968— Pub. L. 90-235, § 7(a)(5), Jan. 2, 1968, 81 Stat. 763, 
struck out item 6033 "Woman member: definition of de- 
pendents". 

1967— Pub. L. 90-130, §1(22), Nov. 8, 1967, 81 Stat. 380, 
struck out item 6030 "Nurse Corps officers: authority". 

1961— Pub. L. 87-123, §5(24), Aug. 3, 1961, 75 Stat. 266, 
struck out item 6020 "Marine Corps officers: detail to 
duty in Supply Department". 

1958— Pub. L. 85-861, §1(135), Sept. 2, 1958, 72 Stat. 1507, 
struck out item 6016 "Retired officers carried on Navy 
Register". 

§6011. Navy Regulations 

United States Navy Regulations shall be is- 
sued by the Secretary of the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 375; Pub. L. 
97-60, title II, § 204(a)(2), Oct. 14, 1981, 95 Stat. 
1007.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6011 


34 U.S.C 591. 


U.S. 1547. 





So much as pertains to the "orders, regulations, and 
instructions issued by the Secretary of the Navy prior 
to July 14, 1862" and the alterations thereto is omitted 



§6012 
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as executed, and the section is worded to preserve the 
remaining- requirement that Navy Regulations must be 
issued with Presidential approval. The words "United 
States Navy Regulations" are substituted for the words 
"regulations of the Navy" to preserve the distinction 
between the permanent regulations of general applica- 
bility falling within this statute and the many other 
regulations issued by the Secretary alone under spe- 
cific statutes and under his power to administer the 
Department. 

Amendments 

1981— Pub. L. 97-60 struck out "with the approval of 
the President" after "Secretary of the Navy". 

Navy Regulations Issued Before October 14, 1981 

Section 204(b) of Pub. L. 97-60 provided that: "United 
States Navy regulations issued under section 6011 of 
title 10, United States Code, before the date of the en- 
actment of this Act [Oct. 14, 1981] shall remain in effect 
in accordance with their terms until amended or re- 
voked by the Secretary of the Navy." 

Delegation of Functions 

For delegation to Secretary of Defense of authority 
vested in President by section 591 of former Title 34, see 
Ex. Ord. No. 10621, July 1, 1955, 20 F.R. 4759, set out as 
a note under section 301 of Title 3, The President. 

§ 6012. Additional regulations for Marine Corps 

The President may prescribe military regula- 
tions lor the discipline of the Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 375.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6012 


34 U.S.C. 714. 


R.S. 1620. 





The words "such" and "as he may deem expedient" 
are omitted as surplusage. 



§6013. Enlisted grades and ratings: authority to 
establish 

The Secretary of the Navy may establish such 
enlisted grades and ratings as are necessary for 
the proper administration of the Navy and the 
Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 375.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6013 


34 U.S.C. 176. 

34 U.S.C. 34 (less 1st sen- 
tence, and less proviso 
of 2d sentence). 


June 4, 1920, ch. 228, §7 
(proviso), 41 Stat. 836. 

Aug-. 29, 1916, ch. 417 (1st 
par. under "Hospital 
Corps", less 1st sen- 
tence, and less proviso 
of 2d sentence), 39 
Stat. 572; Aug. 4, 1947, 
ch. 459. § 301(a), 61 Stat. 
738. 





The words "in his discretion" and "of the enlisted 
personnel" are omitted as surplusage. The words "Navy 
and the Marine Corps" are substituted for the words 
"naval service". 



§ 6014. Enlisted members: authority for transfer 
between Marine Corps and Hospital Corps of 
the Navy 

Under regulations prescribed by the Secretary 
of the Navy, enlisted members of the Marine 
Corps are eligible for transfer to the Hospital 



Corps of the Navy, and enlisted members of the 
Hospital Corps are eligible for transfer to the 
Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 375.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6014 


34 U.S.C. 34 (proviso of 2d 
sentence). 

34 U.S.C. 34a. 


Aug. 29, 1916, ch. 417 (pro- 
viso of 2d sentence in 
1st paragraph under 
"Hospital Corps"), 39 
Stat. 572; Aug. 4, 1947, 
ch. 459, § 301(a). 61 Stat. 
738. 

Aug. 4, 1947. ch. 459. §302, 
61 Stat. 738. 





The authority to transfer Navy personnel to the Hos- 
pital Corps and personnel of that Corps to other 
branches or designations in the Navy is omitted as un- 
necessary because transfers within the Navy are per- 
mitted under provisions which authorize the Secretary 
of the Navy to establish grades and ratings (34 U.S.C. 
176) and to administer the Department (5 U.S.C. 
171a(c)). 

The saving provision of 34 U.S.C. 34a which provided 
that no person would suffer any reduction in grade, rat- 
ing, or pay, is omitted as executed. It pertained to per- 
sonnel who, when the Hospital Corps was reorganized 
under the Act of August 4, 1947, ch. 459, §§301, 302, 61 
Stat. 738, were in grades and ratings prescribed by prior 
laws. 

[§ 6015. Repealed. Pub. L. 103-160, div. A, title V, 
§ 541(a), Nov. 30, 1993, 107 Stat. 1659] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 375; Oct. 
20, 1978, Pub. L. 95-485, title VIII, §808, 92 Stat. 1623; 
Dec. 12, 1980, Pub. L. 96-513, title V, §503(44), 94 Stat. 
2914; Dec. 5, 1991, Pub. L. 102-190, div. A, title V, § 531(b), 
105 Stat. 1365, related to women members, duties, quali- 
fications, and restrictions. 

[§6016. Repealed. Pub. L. 85-861, §36B(16), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 376, re- 
quired names of retired officers to be carried on Navy 
Register. 

[§6017. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(k)(2), Oct. 5, 1994, 108 Stat. 3006] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 376, re- 
lated to Naval Reserve Retired List for Reserve mem- 
bers entitled to retired pay. See section 12774(b) of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§6018. Repealed. Pub. L. 96-513, title III, §372, 
Dec. 12, 1980, 94 Stat. 2903] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 376; 
Aug. 1, 1958, Pub. L. 85-588, 72 Stat. 488, related to as- 
signment of Regular Navy officers to shore duty. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 6019. Citizenship of officers of vessels 

The officers of vessels of the United States 
shall in all cases by citizens of the United 
States. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 376.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6019 


34 U.S.C. 211. 


R.S. 1428. 





[§6020. Repealed. Pub. L. 87-123, §5(23), Aug. 3, 
1961, 75 Stat. 266] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 376, pro- 
vided for detail of Marine Corps officers for duty in sup- 
ply department for a period of four years. 

§6021. Aviation duties: number of personnel as- 
signed 

The number of officers and enlisted members 
of the Navy and the Marine Corps detailed to 
duty involving flying and to other duties in con- 
nection with aircraft shall be in accordance with 
the requirements of naval aviation as deter- 
mined by the Secretary of the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 376.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6021 


34 U.S.C. 732. 


July 12, 1921, ch. 44. §8 






(last par., less provi- 






sos), 42 Stat. 141. 




34 U.S.C. 732a. 


July 22. 1935, ch. 402, §8, 






49 Stat. 490. 



The provisions cited as source are consolidated in 
this section. The second sentence of §8 of the Act of 
July 22, 1935, is omitted as executed. 



§ 6022. Aviation training facilities 

The President may maintain facilities to pro- 
vide flight training for 16,000 members of the 
naval service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 376.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6022 


34 U.S.C. 736. 


June 15, 1940, ch. 375, §1 






(2d sentence), 54 Stat. 






400. 



The proviso to the effect that the section does not af- 
fect the responsibility of the Secretary of the Navy 
under 34 U.S.C. 732 is omitted as unnecessary. The 
words "as may, in his judgment, be necessary" are 
omitted as surplusage. The words "members of the 
naval service" are substituted for "naval aviators" to 
avoid the implication that trainees are naval aviators 
while undergoing the training. The designation depends 
on successful completion of flight training. 

[§6023. Repealed. Pub. L. 92-168, §2(1), Nov. 24, 
1971, 85 Stat. 489] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 376; Oct. 
13, 1964, Pub. L. 88-647, title III, §301(15), 78 Stat. 1072, 
provided qualifications to receive aviation designation 
of naval aviator. See section 2003 of this title. 

§ 6024. Aviation designations: naval flight officer 

Any officer of the naval service may be des- 
ignated a naval flight officer if he has success- 
fully completed the course prescribed for naval 
flight officers. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 377; Pub. L. 
91-198, §1(2), Feb. 26, 1970, 84 Stat. 15.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6024 


34 U.S.C. 735 (par. 3). 


June 24, 1926, ch. 668. §3 
(par. 3), 44 Stat. 767. 





The phrase "by competent authority" is omitted as 
surplusage. The definition form of 34 U.S.C. 735 is not 
followed. 



Amendments 

1970— Pub. L. 91-198 substituted "naval flight officer" 
for "naval aviation observer" and "naval flight offi- 
cers" for "naval aviation observers," and struck out re- 
quirement that such officer have been in the air at 
least 100 hours. 

[§6025. Repealed. Pub. L. 92-168, §2(2), Nov. 24, 
1971, 85 Stat. 489] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 377, pro- 
vided qualifications to receive aviation designation of 
aviation pilot. See section 2003 of this title. 

[§6026. Repealed. Pub. L. 92-310, title II, § 204(a), 
June 6, 1972, 86 Stat. 202] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 377, re- 
quired officers in Supply Corps to give good and suffi- 
cient bonds to account for all public money and prop- 
erty that they receive. 

§ 6027. Medical Department: composition 

The Medical Corps and Dental Corps, and such 
other staff corps as the Secretary of the Navy 
may establish under section 5150(b) of this title 
and designate to be in the Medical Department 
of the Navy, are in the Medical Department of 
the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 377; Pub. L. 
96-513, title III, §353, Dec. 12, 1980, 94 Stat. 2902; 
Pub. L. 99-433, title V, § 514(c)(3), Oct. 1, 1986, 100 
Stat. 1055.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6027 


34 U.S.C. 30a (1st 20 
words of 1st sentence). 

34 U.S.C. 43 (less 2d sen- 
tence). 

34 U.S.C. 32. 

34 U.S.C. 51 (26th through 
37th words). 


Aug. 4, 1947. ch. 459, §201 
(1st 20 words of 1st sen- 
tence), 61 Stat. 736. 

Apr. 16, 1947, ch. 38, §201 
(less 2d sentence), 61 
Stat. 47; Aug. 7, 1947, 
ch. 512, § 434(a). 61 Stat. 
882. 

Aug. 29. 1916, ch. 417, 39 
Stat. 573 (30th through 
44th words of 6th par. 
under "Hospital 
Corps"). 

Aug. 29, 1916, ch. 417 (1st 
par. under "Naval Den- 
tal Corps", 75th word 
to end of 1st sentence); 
added July 1, 1918, ch. 
114, 40 Stat. 708 (4th 
par.). 





There is no provision of law specifically stating that 
the Medical Corps is in the Medical Department. It was 
the first corps to have duties relating to medical and 
sanitary matters and so long as it was the only corps 
having such duties there was no need for the depart- 
mental concept. The subsequent establishment of other 
corps with related duties "in the Medical Department" 
indicates clearly that the Medical Corps is in that De- 
partment. 

The words "effective August 4, 1947" and the words 
"establishing the Medical Service Corps" in 34 U.S.C. 
30a are omitted as executed. The words "is created and 
established as a Staff Corps of the United States Navy" 
in 34 U.S.C. 43 are omitted as executed. 
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Amendments 

1986— Pub. L. 99-433 substituted "section 5150(b)" for 
"section 5155(b)". 

1980— Pub. L. 96-513 authorized the Secretary of the 
Navy to designate staff corps as being in the Medical 
Department of the Navy and deleted specific references 
to the Medical Service Corps, the Nurse Corps, and the 
Hospital Corps as being in such Medical Department. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For provisions to prevent extinction or premature 
termination of rights, duties, penalties, or proceedings 
that existed or were begun prior to the effective date of 
Pub. L. 96-513 and otherwise to allow for an orderly 
transition to the system of officer personnel manage- 
ment put in place under Pub. L. 96-513, see section 601 
et seq. of Pub. L. 96-513, set out as a note under section 
611 of this title. 

[§6028. Repealed. Pub. L. 96-513, title III, 
§ 352(b), Dec. 12, 1980, 94 Stat. 2902] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 37V, re- 
lated to the composition of the Medical Service Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§6029. Dental services: responsibilities of senior 
dental officer 

(a) The Secretary of the Navy shall prescribe 
regulations for dental services on ships and at 
shore stations. Such services shall be under the 
senior dental officer, who is responsible to the 
commanding officer of the ship or station for all 
professional, technical, and administrative mat- 
ters concerning dental services. 

(b) This section does not impose any adminis- 
trative requirements that would interfere with 
the proper functioning of battle organizations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 377.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6029 


5 U.S.C 456d. 


Dec. 28, 1945, ch. 604. §4, 
59 Stat. 667. 





The words "for establishing" are omitted as executed 
and unnecessary. 

The last sentence of §4 of the Act of December 28, 
1945, ch. 604, 59 Stat. 667, was a repealing clause and 
savings provision. It is omitted from this section. 



[§6030. Repealed Pub. L. 90-130, §1(22), Nov. 8, 
1967, 81 Stat. 380] 

Section, act Aug. 10, 1956, ch. 1040, 70A Stat. 378, gave 
officers in the Nurse Corps authority in medical and 
sanitary matters and other work within the line of 
their professional duties in activities of the Medical 
Department after officers in the Medical Corps, Dental 
Corps, and Medical Service Corps and authorized offi- 
cers in the Nurse Corps to exercise such military au- 
thority, other than command, as the Secretary of the 
Navy prescribed. 



§ 6031. Chaplains: divine services 

(a) An officer in the Chaplain Corps may con- 
duct public worship according to the manner 
and forms of the church of which he is a mem- 
ber. 

(b) The commanders of vessels and naval ac- 
tivities to which chaplains are attached shall 
cause divine service to be performed on Sunday, 
whenever the weather and other circumstances 
allow it to be done; and it is earnestly rec- 
ommended to all officers, seamen, and others in 
the naval service diligently to attend at every 
performance of the worship of Almighty God. 

(c) All persons in the Navy and in the Marine 
Corps are enjoined to behave themselves in a 
reverent and becoming manner during divine 
service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 378; Pub. L. 
86-140, Aug. 7, 1959, 73 Stat. 288.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6031(a) 


34 U.S.C. 95. 


R S 1397 


6031(b) 


34 U.S.C. 266 (1st sen- 


May 5, 1950, ch. 169, §7(d), 




tence). 


64 Stat. 146. 


6031(c) 


34 U.S.C. 266 (2d sen- 


May 5, 1950, ch. 169. §7(e), 




tence). 


64 Stat. 146. 


6031(d) 


34 U.S.C. 96. 


R.S. 1398. 



In subsection (c) the words "and in the Marine Corps" 
are added to execute the definition of "Navy" in sec- 
tion 1, article 1, of the Act of May 5, 1950, ch. 169, 64 
Stat. 146. 



Amendments 

1959 — Subsec. (d). Pub. L. 86-140 repealed subsec. (d) 
which required each chaplain to report annually to the 
Secretary of the Navy the official services performed 
by him. 

§ 6032. Indebtedness to Marine Corps Exchanges: 
payment from appropriated funds in certain 
cases 

Under regulations prescribed by the Secretary 
of the Navy, appropriations for the pay of the 
Marine Corps are available to pay any indebted- 
ness to Marine Corps Exchanges of members of 
the Marine Corps who are discharged, who 
desert, or who are sentenced to prison. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 378.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6032 


34 U.S.C. 725. 


Aug. 2, 1946. ch. 756. §28, 
60 Stat. 857. 





The words "while in debt to the United States" are 
omitted as surplusage and to avoid the erroneous inter- 
pretation that the provision authorizes the payment, 
out of appropriations, of debts other than to Marine 
Corps Exchanges. 



[§6033. Repealed Pub. L. 90-235, § 7(a)(3), Jan. 2, 
1968, 81 Stat. 763] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 378; 
Sept. 7, 1962, Pub. L. 87-649, § 6(f)(5), 76 Stat. 494; Sept. 
7, 1962, Pub. L. 87-651, title I, §122, 76 Stat. 513, set forth 
restrictions on the consideration of a husband or child 
as the dependent of a female member of the Regular 
Navy, Regular Marine Corps, Fleet Reserve, Fleet Ma- 
rine Corps Reserve, Naval Reserve or Marine Corps Re- 
serve. 
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[§6034. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(j)(8), Oct. 5, 1994, 108 Stat. 3005] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 379, au- 
thorized Secretary of Navy to prescribe regulations for 
Navy and Marine Corps relating to retired pay based on 
service in the Reserve. See section 12731 et seq. of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§6035. Female members: congressional review 
period for assignment to duty on submarines 
or for reconfiguration of submarines 

(a) No change in the Department of the Navy 
policy limiting service on submarines to males, 
as in effect on May 10, 2000, may take effect 
until — 

(1) the Secretary of Defense submits to Con- 
gress written notice of the proposed change; 
and 

(2) a period of 30 days of continuous session 
of Congress (excluding any day on which ei- 
ther House of Congress is not in session) ex- 
pires following the date on which the notice is 
received. 

(b) No funds available to the Department of 
the Navy may be expended to reconfigure any 
existing submarine, or to design any new sub- 
marine, to accommodate female crew members 
until — 

(1) the Secretary of Defense submits to Con- 
gress written notice of the proposed reconfig- 
uration or design; and 

(2) a period of 30 days of continuous session 
of Congress (excluding any day on which ei- 
ther House of Congress is not in session) ex- 
pires following the date on which the notice is 
received. 

(c) For purposes of this section, the continuity 
of a session of Congress is broken only by an ad- 
journment of the Congress sine die. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§573(a)(l)], Oct. 30, 2000, 114 Stat. 1654, 1654A-136.) 

§ 6036. Fatality reviews 

(a) Review of Fatalities. — The Secretary of 
the Navy shall conduct a multidisciplinary, im- 
partial review (referred to as a "fatality re- 
view") in the case of each fatality known or sus- 
pected to have resulted from domestic violence 
or child abuse against any of the following. 

(1) A member of the naval service on active 
duty. 

(2) A current or former dependent of a mem- 
ber of the naval service on active duty. 

(3) A current or former intimate partner who 
has a child in common or has shared a com- 
mon domicile with a member of the naval 
service on active duty. 

(b) Matters To Be Included.— The report of a 
fatality review under subsection (a) shall, at a 
minimum, include the following: 

(1) An executive summary. 

(2) Data setting forth victim demographics, 
injuries, autopsy findings, homicide or suicide 
methods, weapons, police information, assail- 



ant demographics, and household and family 
information. 

(3) Legal disposition. 

(4) System intervention and failures, if any, 
within the Department of Defense. 

(5) A discussion of significant findings. 

(6) Recommendations for systemic changes, 
if any, within the Department of the Navy and 
the Department of Defense. 

(c) OSD Guidance.— The Secretary of Defense 
shall prescribe guidance, which shall be uniform 
for the military departments, for the conduct of 
reviews by the Secretary under subsection (a). 

(Added Pub. L. 108-136, div. A, title V, § 576(b)(1), 
Nov. 24, 2003, 117 Stat. 1487.) 

Effective Date 

Section applicable to fatalities that occur on or after 
Nov. 24, 2003, see section 576(d) of Pub. L. 108-136, set 
out as a note under section 4061 of this title. 

CHAPTER 557— RATIONS 

See. 

6081. Navy ration: persons entitled to. 

6082. Rations. 

6083. Fixing cost on certain vessels and stations. 

6084. Enlisted members assigned to mess: basic al- 

lowance for subsistence paid to mess. 

6085. Flight rations. 

6086. Subsistence in hospital messes: hospital ra- 

tion. 

6087. Sale of meals by general messes. 

Amendments 

2006— Pub. L. 109-364, div. A, title X, § 1071(a)(31), Oct. 
17, 2006, 120 Stat. 2399, substituted colon for semicolon 
in item 6086. 

1991— Pub. L. 102-25, title VII, § 701(e)(7), Apr. 6, 1991, 
105 Stat. 115, inserted a period after "6082" in item 6082. 

1990— Pub. L. 101-510, div. A, title V, § 557(b), Nov. 5, 
1990, 104 Stat. 1571, amended item 6082 generally, sub- 
stituting "Rations" for "Navy ration: composition" in 
item 6082. 

§ 6081. Navy ration: persons entitled to 

(a) Each enlisted member of the naval service 
is entitled to a Navy ration for each day that he 
is on active duty, including each day that he is 
on leave. 

(b) Each midshipman is entitled to a Navy ra- 
tion for each day that he is on active duty, in- 
cluding each day that he is on leave. 

(c) The Secretary of the Navy may prescribe 
regulations stating the conditions under which 
the ration shall be allowed under subsection (b). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 379; Pub. L. 
87-649, §5(c), Sept. 7, 1962, 76 Stat. 494; Pub. L. 
105-85, div. A, title VI, § 602(b)(2), Nov. 18, 1997, 
111 Stat. 1772.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6081 


34 U.S.C. 901a (1st 2 sen- 


Aug. 2, 1946, ch. 756, 




tences). 


§ 17(a) (1st 2 sentences). 






60 Stat. 855. 




5 U.S.C. 421g (b). 


Aug. 2, 1946. ch. 756. 






§ 40(b), 60 Stat. 858. 



So much of 34 U.S.C. 901a as authorizes a commuted 
ration for enlisted members of the naval service under 
conditions and at rates prescribed by the Secretary of 
the Navy is superseded by § 301 of the Career Compensa- 
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tion Act of 1949 (37 U.S.C. 251). That section established 
a basic allowance for subsistence for enlisted members 
entitled to basic pay who are not subsisting at Govern- 
ment expense and prescribes the conditions under 
which the basic allowance for subsistence shall be paid 
and the amount of the allowance. Pursuant to Execu- 
tive Order No. 10119, March 30, 1950, 15 F.R. 1V5V, the 
Secretary of Defense is authorized to make supple- 
mental regulations to carry out the provisions of §301. 
The words "or to a per diem in place of subsistence" 
are inserted to reflect the subsistence allowance au- 
thorized by § 303(a) of the Career Compensation Act of 
1949 (3V U.S.C. 253a) to members in travel status. 

In subsection (a) reference to the Coast and Geodetic 
Survey is omitted since there are no enlisted personnel 
in that service, and reference to the Coast Guard is 
omitted as covered by 14 U.S.C. 478. 

In subsections (a) and (b) the words "or furlough 
therefrom" are omitted as surplusage, and the words 
"for each day" are inserted to make clear the fact that 
a ration is a daily allowance of food and that, in sub- 
section (b), the commuted ration is credited on a daily 
basis. The words "and cadets" are omitted as there are 
no cadets in the Navy or Marine Corps entitled to a 
Navy ration. Aviation cadets are entitled to the basic 
allowance for subsistence prescribed for officers (34 
U.S.C. 850c). 

In subsection (c) the words "prescribed by law" and 
"in accordance with law" are omitted as surplusage. 

Amendments 

1997 — Subsec. (a). Pub. L. 105-85 substituted "Each en- 
listed member" for "Except when entitled to a basic al- 
lowance for subsistence or to a per diem in place of sub- 
sistence, each enlisted member". 

1962— Subsec. (b). Pub. L. 87-649 struck out provisions 
which permitted payment of the commuted value of the 
ration in money. See section 422(b) of Title 37, Pay and 
Allowances of the Uniformed Services. 

Subsec. (c). Pub. L. 87-649 struck out provisions which 
permitted the Secretary to prescribe regulations for 
the allowance of the commuted value of the ration. See 
section 422(b) of Title 37, Pay and Allowances of the 
Uniformed Services. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 602(g) of Pub. L. 105-85, set out as a note 
under section 402 of Title 37, Pay and Allowances of the 
Uniformed Services. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

§ 6082. Rations 

(a) The President may prescribe the compo- 
nents and quantities of the Navy ration. The 
President may direct the issuance of equivalent 
articles in place of the prescribed components of 
the ration if the President determines that 
economy and the health and comfort of the 
members of the naval service require such ac- 
tion. 

(b) An enlisted member of the naval service on 
active duty is entitled to one ration daily. If an 
emergency ration is issued, it is in addition to 
the regular ration. 

(c) Fresh or preserved fruits, milk, butter, and 
eggs necessary for the proper diet of the sick 
and injured in hospitals shall be provided under 
regulations prescribed by the Secretary of the 
Navy. 

(d) The Secretary of the Navy may increase 
the quantity of daily rations for members of the 



naval service on a vessel or at a station that has 
an authorized complement of less than 150 mem- 
bers if the President determines that the vessel 
or station is operating under conditions that 
warrant an increase in rations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 379; Pub. L. 
101-510, div. A, title V, § 557(a), Nov. 5, 1990, 104 
Stat. 1570.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6082(a) 


34 U.S.C. 902a. 


Mar. 2, 1933, ch. 184, §1 






(2d sentence). 47 Stat. 






1423; Feb. 21. 1942, ch. 






106, 56 Stat. 97. 


6082(b) 


34 U.S.C. 902b. 


Mar. 2, 1933, ch. 184, §2, 






47 Stat. 1423. 


6082(c) 


34 U.S.C. 902c. 


Mar. 2, 1933, ch. 184, §3, 






47 Stat. 1423. 



In subsection (a) the words "issued to each person en- 
titled thereto" are omitted as surplusage. In clause (2) 
the words "or fresh" and in clause (6) the words "to- 
gether with" are omitted as surplusage. 

Amendments 



1990 — Pub. L. 101-510 substituted "Rations" for "Navy 
ration: composition" in section catchline and amended 
text generally, substituting subsecs. (a) to (d) for 
former subsecs. (a) to (c) which specified the contents 
and quantities of the Navy ration in detail, authorized 
issuance of articles in addition to the authorized quan- 
tities, and provided for increases in the daily allowance 
of provisions on certain vessels or at certain stations. 

Delegation of Authority 

Authority of President under subsecs. (a) and (d) of 
this section to prescribe uniform military ration appli- 
cable to Navy delegated to Secretary of Defense by sec- 
tion 3(a) of Ex. Ord. No. 12781, Nov. 20, 1991, 56 F.R. 
59203, set out as a note under section 301 of Title 3, The 
President. 

§ 6083. Fixing cost on certain vessels and stations 

If the Secretary of the Navy considers that it 
is undesirable to administer the mess on any 
ship or at any station under the quantity allow- 
ance prescribed in section 6082 of this title, he 
may fix the cost of each ration for that mess. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 380.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6083 


34 U.S.C. 902d. 


Mar. 2, 1933, ch. 184, §4, 






47 Stat. 1423; Aug-. 3. 






1951, ch. 287. 65 Stat. 






151. 



The words "the cost of each ration for that mess" are 
substituted for the words "the monetary limit of the 
cost of ration aboard such ships and at such stations" 
to make it clear that the figure fixed by the Secretary 
of the Navy under this section is the amount the mess 
may spend per day for food for each man subsisting at 
the mess. 

§ 6084. Enlisted members assigned to mess: basic 
allowance for subsistence paid to mess 

Under such regulations as the Secretary of the 
Navy prescribes, the basic allowance for subsist- 
ence of enlisted members of the naval service as- 
signed to duty with and subsisting in an officers' 
or other mess, afloat or ashore, may be paid to 
the mess to which they are assigned. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 380.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6084 


34U.S.C. 908. 


July 1, 1902, ch. 1368, 32 






Stat. 680 (4th par.); 






Mar. 14, 1940, ch. 53, 54 






Stat. 50. 



The words "basic allowance for subsistence" are sub- 
stituted for the words "money accruing from the com- 
muted rations" to conform to the terminology of §301 
of the Career Compensation Act of 1949 (37 U.S.C. 251). 
Section 301 of the Career Compensation Act of 1949 su- 
persedes the authority of the Secretary of the Navy to 
commute the rations of enlisted members and author- 
izes in lieu thereof a basic allowance for subsistence. 
The words "enlisted members of the naval service" are 
substituted for the words "enlisted men" for uniform- 
ity of expression and for clarity. The word "legally" is 
omitted as surplusage. The words "and subsisting in" 
are inserted to make it clear that the mess must actu- 
ally subsist the enlisted members assigned before the 
basic allowance of the members may be paid to the 
mess. The words "to which they are assigned" are in- 
serted for clarity. 

§ 6085. Flight rations 

An aircraft flight ration chargeable to the 
proper Navy or Marine Corps appropriation may 
be furnished to members of the naval service 
and to civilian employees of the Department of 
the Navy while engaged in flight operations. The 
flight ration is supplementary to any ration or 
subsistence allowance to which the members or 
employees are otherwise entitled. However, the 
flight ration may not be furnished without 
charge to any person in a travel status or to any 
person to whom a per diem allowance is granted 
in place of subsistence. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 380.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6085 


34 U.S.C. 909. 


June 5. 1942, ch. 327, 56 
Stat. 308. 





The words "members of the naval service and to civil- 
ian employees of the Department of the Navy" are sub- 
stituted for the words "officers, enlisted men, and civil- 
ian employees of the Navy and Marine Corps" for uni- 
formity. The words "in kind" and the word "aircraft" 
are omitted as surplusage. 

§6086. Subsistence in hospital messes: hospital 
ration 

(a) Enlisted members of the naval service on 
duty in hospitals and enlisted members of the 
naval service, including retired members and 
members of the Fleet Reserve and the Fleet Ma- 
rine Corps Reserve, when sick in hospitals, may 
be subsisted in hospital messes. When subsist- 
ence is furnished under this subsection, the ap- 
propriation chargeable with the maintenance of 
the hospital mess shall be credited at the rate 
prescribed by the Secretary of the Navy as the 
value of the hospital ration. 

(b) Under such regulations as the Secretary 
prescribes, officers in the Nurse Corps may be 
subsisted in hospital messes. Each officer so 
subsisted shall pay for her subsistence at the 
rate fixed by the regulations. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 380.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6086 


34 U.S.C. 901a (less 1st 
and 2d sentences). 

34 U.S.C. 43h(a) (1st 21 
words of 2d proviso). 


Aug. 2, 1946. ch. 756, 
§ 17(a) (less 1st and 2d 
sentences), 60 Stat. 855. 

Apr. 16, 1947, ch. 38, 
§ 208(a) (1st 25 words of 
2d proviso), 61 Stat. 50. 





In subsection (a) the words "active duty" before the 
words "enlisted personnel" are omitted as surplusage 
since there is no authority to hospitalize an enlisted 
member in a naval hospital under conditions where he 
would not be entitled to a hospital ration. The words 
"active and inactive" before the words "retired en- 
listed personnel" are omitted as surplusage. The word 
"members" is substituted for the word "personnel" for 
uniformity. The words "the Fleet Marine Corps Re- 
serve" are inserted for clarity since the term "Fleet 
Reserve" in the source statute is used in a generic 
sense and includes members of the Fleet Marine Corps 
Reserve. 

In subsection (b) the words "that nothing contained 
in this section shall deprive such nurses of allowances 
for subsistence now or after August 2, 1946, provided by 
law" are omitted as surplusage. Section 301 of the Ca- 
reer Compensation Act of 1949 (37 U.S.C. 251) authorizes 
a basic allowance for subsistence for all officers enti- 
tled to basic pay. 

§ 6087. Sale of meals by general messes 

Under such regulations as the Secretary of the 
Navy prescribes, meals may be sold by general 
messes afloat and ashore. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 381.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 
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34 U.S.C. 915b(c). 


Aug. 2, 1946. ch. 756. 
§ 16(c), 60 Stat. 855. 





CHAPTER 559— MISCELLANEOUS 
PROHIBITIONS AND PENALTIES 



Sec. 

[6111, 6112. Repealed.] 

6113. Loans: Supply Corps officers. 

[6114 to 6116. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §513(12), Dec. 12, 1980, 94 
Stat. 2932, struck out item 6111 "Pay: withheld during 
absence due to use of drugs or alcohol". 

1968— Pub. L. 90-235, § 6(a)(4), (9), Jan. 2, 1968, 81 Stat. 
762, struck out item 6114 "Civilian employment: en- 
listed members", and item 6116 "Service credit: offi- 
cers; service as midshipman or cadet not counted". 

1967— Pub. L. 90-83, §3(5), Sept. 11, 1967, 81 Stat. 220, 
struck out item 6112 "Pay: officers; withheld while em- 
ployed by certain contractors". 

1958— Pub. L. 85-861, §1(136), Sept. 2, 1958, 72 Stat. 1507, 
struck out item 6115 "Drill pay; uniform gratuity: time 
limit for filing claim". 

[§6111. Repealed. Pub. L. 87-649, §14c(35), Sept. 
7, 1962, 76 Stat. 501] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 381, re- 
lated to withholding of pay during absence due to use 
of alcohol or drugs, and is covered by section 802 of 
Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
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tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§6112. Repealed. Pub. L. 87-649, §14c(36), Sept. 
7, 1962, 76 Stat. 501] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 381; Oct. 
9, 1962, Pub. L. 87-777, §1, 76 Stat. 777, prohibited em- 
ployment of officers of the Regular Navy and Regular 
Marine Corps, other than a retired officer, from being 
employed by any person furnishing naval supplies or 
war materials to the United States under pain of loss 
of payment from the United States during that employ- 
ment. 

Section was also repealed by Pub. L. 89-718, §75(6), (7), 
Nov. 2, 1966, 80 Stat. 1124. 

§6113. Loans: Supply Corps officers 

Except as otherwise provided by law, an offi- 
cer in the Supply Corps on active duty may not 
advance or lend any sum of money, public or pri- 
vate, or any article or commodity and may not 
extend credit to any officer of the naval service 
on active duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 381.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6113 


34 U.S.C. 67. 


R.S. 1389. 





The words "paymaster, passed assistant paymaster, 
or assistant paymaster" are omitted because those 
titles no longer exist, and the words "officer in the 
Supply Corps" are substituted therefor. 

The words "except as otherwise provided by law" are 
added because the Act of Oct. 5, 1949, ch. 600 (34 U.S.C. 
875a), authorizes advances of pay to personnel upon per- 
manent changes of station or where such personnel are 
on distant duty stations where disbursements of pay 
and allowances cannot be regularly made, and § 303(a) of 
the Career Compensation Act of 1949 (37 U.S.C. 253) au- 
thorizes advance payments of travel and transportation 
allowances. The words "on active duty" are supplied 
since the section has application to officers account- 
able for public funds or property. Officers not on active 
duty are not accountable officers. 

[§6114. Repealed. Pub. L. 90-235, § 6(a)(7), Jan. 2, 
1968, 81 Stat. 762] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 381, set 
forth restrictions on civilian employment for enlisted 
members of the naval service on active duty. 

[§6115. Repealed. Pub. L. 85-861, §36B(17), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 382, pre- 
scribed a time limit for filing claims for drill pay and 
for the uniform gratuity. Section was also amended by 
Pub. L. 85-861, §33(a)(31), which amended catchline by 
substituting "uniform gratuity" for "unform gratu- 
ity". 

[§6116. Repealed. Pub. L. 90-235, § 6(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 382, pro- 
vided that in computing length of service, no officer of 
the Navy or Marine Corps could be credited with serv- 
ice as a midshipman at the Naval Academy or as a 
cadet at the Military Academy, if he was appointed as 
a midshipman or cadet after Mar. 4, 1913. See section 
971 of this title. 



CHAPTER 561— MISCELLANEOUS RIGHTS 
AND BENEFITS 

Sec. 

6141. Presentation of United States flag upon re- 
tirement. 
[6142 to 6150. Repealed.] 

6151. Higher retired grade and pay for members 

who serve satisfactorily under temporary 
appointments. 

6152. Emergency shore duty: advance of funds. 

6153. Shore patrol duty: payment of expenses. 

6154. Mileage books: commutation tickets. 

6155. Uniforms, accouterments, and equipment: 

sale at cost. 

6156. Uniform: sale to former members of the naval 

service. 
[6157 to 6159. Repealed.] 

6160. Pension to persons serving ten years. 

6161. Settlement of accounts: remission or can- 

cellation of indebtedness of members. 

Historical and Revision Notes 
1962 Amendment 

See explanation of section 111(b) [set out as 1962 
Amendment in Historical and Revision Notes under 
section 2634 of this title]. 

Amendments 

2006— Pub. L. 109-364, div. A, title X, § 1071(a)(32), Oct. 
17, 2006, 120 Stat. 2400, substituted colon for semicolon 
in item 6154 and "Settlement of accounts: remission or 
cancellation of indebtedness of members" for "Remis- 
sion of indebtedness of enlisted members discharge" in 
Item 6161. 

Pub. L. 109-163, div. A, title VI, § 683(b)(2), Jan. 6, 2006, 
119 Stat. 3323, struck out "upon" after "members" in 
Item 6161. 

1998— Pub. L. 105-261, div. A, title VI, § 644(b)(2), Oct. 
17, 1998, 112 Stat. 2049, added item 6141. 

1986— Pub. L. 99-661, div. A, title VI, §604(f)(l)(B)(iil), 
Nov. 14, 1986, 100 Stat. 3877, struck out item 6148 "Dis- 
ability and death benefits: Naval Reserve and Marine 
Corps Reserve". 

1980— Pub. L. 96-513, title V, §513(13), Dec. 12, 1980, 94 
Stat. 2932, struck out items 6141 "Pay: officers; date of 
commencement", 6142 "Pay: assignments", 6143 "Pay: 
sale to be discouraged by commanding officer", 6144 
"Pay accounts: settlement when lost with vessel", 6145 
"Pay accounts: settlement; fixing date of loss of ves- 
sel", 6146 "Allotments: officers", and 6147 "Allowances: 
prisoners". 

1970— Pub. L. 91-482, §2D, Oct. 21, 1970, 84 Stat. 1082, 
struck out item 6159 "Half rating to disabled naval en- 
listed personnel serving twenty years". 

1968— Pub. L. 90-235, § 7(b)(4), Jan. 2, 1968, 81 Stat. 763, 
struck out item 6158 "Exemption from arrest for debt: 
enlisted members of Marine Corps". 

1963— Pub. L. 88-132, § 5(h)(3), Oct. 2, 1963, 77 Stat. 214, 
struck out item 6149 "Retired pay: computed on basis 
of rates of pay for officers on the active list". 

1962— Pub. L. 87-651, title I, § 123(c), Sept. 7, 1962, 76 
Stat. 514, struck out item 6157 "Motor vehicles: trans- 
portation on permanent change of station". 

1960— Pub. L. 86-511, §l(b), June 11, 1960, 74 Stat. 207, 
added Item 6161. 

1959— Pub. L. 86-155, § 9(a)(2), Aug. 11, 1959, 73 Stat. 337, 
struck out item 6150 "Higher retired grade for officers 
specially commended". 

1958— Pub. L. 85-861, §1(139)(B), Sept. 2, 1958, 72 Stat. 
1508, substituted "who serve satisfactorily under tem- 
porary appointments" for "temporarily appointed or 
promoted during World War II" in item 6151. 

1957— Pub. L. 85-56, title XXII, §2201(31)(D), June 17, 
1957, 71 Stat. 162, eff. Jan. 1, 1958, added items 6159 and 
6160. 

§6141. Presentation of United States flag upon 
retirement 

(a) Presentation of Flag.— Upon the release 
of a member of the Navy or Marine Corps from 
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active duty for retirement or transfer to the 
Fleet Reserve or the Fleet Marine Corps Re- 
serve, the Secretary of the Navy shall present a 
United States flag to the member. 

(b) Multiple Presentations Not Author- 
ized. — A member is not eligible for a presen- 
tation of a flag under subsection (a) if the mem- 
ber has previously been presented a flag under 
this section or any other provision of law pro- 
viding for the presentation of a United States 
flag incident to release from active service for 
retirement. 

(c) No Cost to Recipient.— The presentation 
of a flag under this section shall be at no cost to 
the recipient. 

(Added Pub. L. 105-261, div. A, title VI, § 644(b)(1), 
Oct. 17, 1998, 112 Stat. 2048; amended Pub. L. 
106-65, div. A, title VI, § 652(e), Oct. 5, 1999, 113 
Stat. 666.) 

Prior Provisions 

A prior section 6141, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 382, related to date of commencement of pay of of- 
ficers of Regular Navy or Regular Marine Corps, prior 
to repeal by Pub. L. 87-649, §14c(37), Sept. 7, 1962, 76 
Stat. 501. See section 905 of Title 37, Pay and Allow- 
ances of the Uniformed Services. 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 substituted "under 
this section or any other provision of law providing for 
the presentation of a United States flag incident to re- 
lease from active service for retirement." for "under 
this section or section 3681 or 8681 of this title or sec- 
tion 516 of title 14." 

Effective Date 

Section applicable with respect to releases from ac- 
tive duty described in this section, sections 3681 and 
8681 of this title, and section 516 of Title 14, Coast 
Guard, on or after Oct. 1, 1998, see section 644(e) of Pub. 
L. 105-261, set out as a note under section 3681 of this 
title. 

[§§6142 to 6147. Repealed. Pub. L. 87-649, 
§ 14c(38-43), Sept. 7, 1962, 76 Stat. 501] 

Section 6142, act Aug. 10, 1956, ch. 1041, 70A Stat. 382, 
provided for assignments of pay due to enlisted mem- 
bers. See section 705 of Title 37. 

Section 6143, act Aug. 10, 1956, ch. 1041, 70A Stat. 383, 
related to discouragement of sale of pay. See section 
805 of Title 37. 

Section 6144, act Aug. 10, 1956, ch. 1041, 70A Stat. 383, 
provided for settlement of pay accounts when lost with 
vessel. See section 902 of Title 37. 

Section 6145, act Aug. 10, 1956, ch. 1041, 70A Stat. 383, 
related to fixing date of loss of a vessel for purpose of 
settling accounts of persons aboard other than officers. 
See section 902 of Title 37. 

Section 6146, act Aug. 10, 1956, ch. 1041, 70A Stat. 383, 
provided for allotments by officers. See section 702 of 
Title 37 

Section 6147, act Aug. 10, 1956, ch. 1041, 70A Stat. 383, 
related to allowances for prisoners. See section 426 of 
Title 37. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§6148. Repealed. Pub. L. 99-661, div. A, title VI, 
§ 604(f)(1)(A), Nov. 14, 1986, 100 Stat. 3877] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 383; 
Sept. 2, 1958, Pub. L. 85-861, §§1(137), 36B(18), 72 Stat. 



1507, 1571; Sept. 7, 1962, Pub. L. 87-649, §6(e), 76 Stat. 494; 
Sept. 7, 1962, Pub. L. 87-651, title I, § 123(a), 76 Stat. 514; 
Oct. 19, 1984, Pub. L. 98-525, title VI, § 631(b), 98 Stat. 
2543; Nov. 8, 1985, Pub. L. 99-145, title XIII, §1303(a)(22), 
99 Stat. 739, related to disability and death benefits for 
members of Naval Reserve and Marine Corps Reserve. 

Effective Date of Repeal 

Repeal applicable with respect to persons who, after 
Nov. 14, 1986, incur or aggravate an injury, illness, or 
disease or die, see section 604(g) of Pub. L. 99-661, set 
out as a note under section 1074a of this title. 



[§6149. Repealed. Pub. L. 88-132, § 5(h)(3), Oct. 2, 
1963, 77 Stat. 214] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 385, re- 
lated to computation of retired pay on basis of rates of 
pay for officers on the active list. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1963, see section 14 of Pub. L. 
88-132, set out as a note under section 201 of Title 37, 
Pay and Allowances of the Uniformed Services. 

[§6150. Repealed. Pub. L. 86-155, § 9(a)(1), Aug. 
11, 1959, 73 Stat. 337] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 385; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(32), 72 Stat. 1566, au- 
thorized advancement to a higher retired grade for offi- 
cers specially commended. 

Effective Date of Repeal 

Section 9(b) of Pub. L. 86-155 provided that the repeal 
is effective on Nov. 1, 1959. 

§ 6151. Higher retired grade and pay for mem- 
bers who serve satisfactorily under tem- 
porary appointments 

(a) Unless otherwise entitled to a higher re- 
tired grade and subject to sections 689 and 1370 
of this title, each member, other than a retired 
member, of the Navy or the Marine Corps shall, 
when retired, be advanced on the retired list to 
the highest officer grade in which he served sat- 
isfactorily under a temporary appointment as 
determined by the Secretary of the Navy. 

(b) Each member (other than a former member 
of the Fleet Reserve or the Fleet Marine Corps 
Reserve) who is advanced on the retired list 
under this section is (unless otherwise entitled 
to higher retired pay) entitled to retired pay de- 
termined in accordance with the following table. 
References in the table are to sections of this 
title. 



Column 1 


Column 2 


Take 


Multiply by 


Retired pay base computed 


Retired pay multiplier pre- 


under section 1406(d) or 1407. 


scribed under section 1409 for 




the years of service that may 




be credited to him under sec- 




tion 1405. 



(c) Each former member of the Fleet Reserve 
or the Fleet Marine Corps Reserve who is ad- 
vanced on the retired list under this section is 
entitled to retired pay determined in accordance 
with the following table. References in the table 
are to sections of this title. 



§6151 



TITLE 10— ARMED FORCES 



Page 2026 



Column 1 
Take 


Column 2 
Multiply by 


Retired pay base computed 
under section 1406(d) or 1407. 


Retired pay multiplier pre- 
scribed under section 1409 for 
the number of years of serv- 
ice creditable for his re- 
tainer pay at the time of re- 
tirement. 



(d) A member who is advanced on the retired 
list under this section from the grade of warrant 
officer, W-l, or from an enlisted grade to a com- 
missioned grade, and who applies to the Sec- 
retary within three months after his advance- 
ment, shall, if the Secretary approves, be re- 
stored on the retired list to his former warrant 
officer or enlisted grade, as the case may be. A 
member who is restored to his former grade 
under this subsection is thereafter considered 
for all purposes as a warrant officer, W-l, or an 
enlisted member, as the case may be. 

(e) Retired pay computed under subsection (b) 
or (c), if not a multiple of $1, shall be rounded to 
the next lower multiple of $1. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 385; Pub. L. 
85-422, § 11(a)(6)(A), May 20, 1958, 72 Stat. 131; 
Pub. L. 85-861, §1(138), (139)(A), Sept. 2, 1958, 72 
Stat. 1507, 1508; Pub. L. 88-132, § 5(h)(4), Oct. 2, 
1963, 77 Stat. 214; Pub. L. 96-342, title VIII, 
§813(d)(13), Sept. 8, 1980, 94 Stat. 1108; Pub. L. 
96-512, title V, §§503(45), 513(17), Dec. 12, 1980, 94 
Stat. 2914, 2932; Pub. L. 98-94, title IX, 
§§ 922(a)(9), 923(c)(1), Sept. 24, 1983, 97 Stat. 641, 
643; Pub. L. 99-348, title II, § 203(c), July 1, 1986, 
100 Stat. 696; Pub. L. 104-201, div. A, title V, 
§ 521(d), Sept. 23, 1996, 110 Stat. 2517.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



6151 . 



Source (U.S. Code) 
34 U.S.C. 3501(b)(2), (e). 

34U.S.C. 410c(a), (b), (c). 
34 U.S.C. 43g(c). 

34 U.S.C. 43g(f), (g). 

34 U.S.C. 410r(a), (g), (h). 

34 U.S.C. 62511(a). 
34 U.S.C. 993o. 



Source (Statutes at Large) 

July 24, 1941. ch. 320, 
§ 10(b)(2), (e), 55 Stat. 
605; Feb. 21, 1946, ch. 34, 
§8(a), 60 Stat. 28. 

Feb. 21, 1946, ch. 34, §7(a) 
(less 1st proviso), (b), 
(c). 60 Stat. 27; Aug. 7, 
1947. ch. 512, § 432(a), 61 
Stat. 881. 

Apr. 16, 1947, ch. 38, 
§ 207(d), 61 Stat. 49; re- 
designated (c), Aug. 7, 
1947. ch. 512, § 434(d). 61 
Stat. 882; May 16, 1950, 
ch. 186. §3(h), 64 Stat. 
162. 

Apr. 16, 1947. ch. 38, 
§ 207(g), (h), 61 Stat. 47; 
redesignated (f), (g), 
Aug. 7. 1947, ch. 512, 
§ 434(d), 61 Stat. 882. 

June 12, 1948. ch. 449. 
§ 207(a), (g), (h). 62 Stat. 
366. 

June 12, 1948. ch. 449. 

§ 213(a), 62 Stat. 369. 
June 19, 1948. ch. 540. §3. 

62 Stat. 505. 



Subsections (b) and (c) are worded to conform to the 
terminology of the Career Compensation Act of 1949 (37 
U.S.C. 231 et seq.). The second and third provisos in 34 
U.S.C. 410c(a), relating to the computation of retired 
pay for officers whose pay on the active list was not 
based on years of service, are omitted as obsolete, since 
under the Career Compensation Act of 1949, the active- 
duty pay of all officers is based on years of service. 

In subsection (d) the words "A retired member who is 
advanced * * * from the grade of warrant officer, W-l, 
or from an enlisted grade" are substituted for the 
words "Enlisted men and warrant officers * * * ad- 



vanced" and the words "as a warrant officer, W-l, or an 
enlisted member" are substituted for the words "to be 
enlisted or warrant officer personnel" because the War- 
rant Officer Act of 1954 established the grade of warrant 
officer, W-l, in lieu of the old warrant officer (as distin- 
guished from commissioned warrant officer) grades. 
The words "rank or" are omitted as unnecessary. The 
words "within three months of the date of the approval 
of this Act" and "whichever is the later" are omitted 
as executed. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6151(a) 


34 App.:350i(b)(2). 


May 31, 1956, ch. 348, §3, 
70 Stat. 222. 



Reference to the provisions of law under which tem- 
porary appointments in officer grades were made is 
omitted as unnecessary, since the provisions cited com- 
prise all existing authority for such appointments. 

Amendments 

1996— Subsec. (a). Pub. L. 104-201 substituted "sec- 
tions 689" for "sections 688". 

1986 — Subsec. (b). Pub. L. 99-348 amended subsec. (b) 
generally, substituting provision that retired pay be 
determined in accordance with the table for provision 
that retired pay, in the case of a member who first be- 
came a member of a uniformed service, as defined in 
section 1407(a)(2), before Sept. 8, 1980, be at the rate of 
2Vz percent of the basic pay of the grade to which ad- 
vanced or, in the case of a member who first became a 
member of a uniformed service, as defined in section 
1407(a)(2), on or after Sept. 8, 1980, be at a rate of 2% 
percent of the monthly retired pay base computed 
under section 1407(d), which rates were to be multiplied 
by the number of years of service credited under sec- 
tion 1405, but such retired pay was not to be more than 
75 percent of the basic pay or monthly retired pay base 
upon which the computation of retired pay was based 
and, in determining the number of years to be used as 
a multiplier, each additional full month of service was 
to be counted as one-twelfth of a year and any remain- 
ing fractional part of a month was to be disregarded. 

Subsec. (c). Pub. L. 99-348 amended subsec. (c) gener- 
ally, substituting provision that retired pay of a former 
member be determined in accordance with the table for 
provision that retired pay, in the case of a former mem- 
ber who first became a member of a uniformed service, 
as defined in section 1407(a)(2), before Sept. 8, 1980, be 
at a rate of 2Vz percent of the basic pay of the grade to 
which advanced, determined by the same period of serv- 
ice used to determine the basic pay of the grade upon 
which his retainer pay was based, multiplied by the 
number of years of creditable service for his retainer 
pay at the time of retirement, but such retired pay was 
not to be more than 75 percent of the basic pay upon 
the computation of retired pay was based, or in the 
case of a former member who first became a member of 
a uniformed service, as defined in section 1407(a)(2), on 
or after Sept. 8, 1980, that retired pay be at a rate of 2% 
percent of the monthly retired pay base computed 
under section 1407(d), multiplied by the number of 
years of creditable service for his retainer pay at the 
time of retirement, but such retired pay was not to be 
more than 75 percent of the monthly retired pay base 
upon which the computation of retired pay was based. 

1983— Subsec. (b)(2). Pub. L. 98-94, § 923(c)(1), sub- 
stituted "each full month of service that is in addition 
to the number of full years of service creditable to a 
member is counted as one-twelfth of a year and any re- 
maining fractional part of a month is disregarded" for 
"a part of a year that is six months or more is counted 
as a whole year and a part of a year that is less than 
six months is disregarded". 

Subsec. (e). Pub. L. 98-94, § 922(a)(9), added subsec. (e). 

1980— Subsec. (a). Pub. L. 96-513, §503(45), inserted 
"and subject to sections 688 and 1370 of this title" after 
"retired grade". 
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Subsec. (b). Pub. L. 96-513, §513(17), substituted "Sep- 
tember 8, 1980" for "the date of the enactment of the 
Department of Defense Authorization Act, 1981" wher- 
ever appearing. 

Pub. L. 96-342 amended subsec. (b) generally, des- 
ignating existing provisions as pars. (1) and (2) and, as 
so amended, in par. (1) designated existing provisions as 
subpar. (A), as so designated, inserted provision limit- 
ing applicability to members who became members of 
the uniformed services before the date of the enact- 
ment of the Department of Defense Authorization Act, 
1981, and added subpar. (B). 

Subsec. (c). Pub. L. 96-513, §513(17), substituted "Sep- 
tember 8, 1980" for "the date of the enactment of the 
Department of Defense Authorization Act, 1981" wher- 
ever appearing. 

Pub. L. 96-342 designated existing provisions as par. 
(1), inserted provision limiting applicability to mem- 
bers who became members of the uniformed services be- 
fore the date of the enactment of the Department of 
Defense Authorization Act, 1981, and added par. (2). 

1963— Subsec. (b). Pub. L. 88-132 substituted "of" for 
"to which he would be entitled if serving on active duty 
in" after "2% percent of the basic pay." 

1958— Pub. L. 85-861, §1(139)(A), substituted "who 
serve satisfactorily under temporary appointments" for 
"temporarily appointed or promoted during World War 
II" in section catchline. 

Subsec. (a). Pub. L. 85-861, §1(138), struck out provi- 
sions which restricted application of section to mem- 
bers of the Navy or the Marine Corps who were ap- 
pointed or promoted under the act of July 24, 1941, ch. 
320, 55 Stat. 603. 

Subsec. (b). Pub. L. 85-422 substituted "that may be 
credited to him under section 1405 of this title" for 
"creditable for basic pay". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Sept. 30, 1997, 
see section 521(b) of this title, set out as an Effective 
Date note under section 688 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to the computation of retired or retainer 
pay of any individual who becomes entitled to that pay 
after Sept. 30, 1983, see section 923(g) of Pub. L. 98-94, 
set out as a note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 503(45) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 513(17) of 
Pub. L. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

§ 6152. Emergency shore duty: advance of funds 

Under such regulations as the President ap- 
proves, the Secretary of the Navy may, to meet 
necessary expenses, advance funds to members 
of the naval service detailed on emergency shore 
duty. The funds advanced may not exceed the 
reasonable estimate of expenses to be incurred 
for which reimbursement is authorized. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 386.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6152 


34 U.S.C. 885. 


May 22. 1928. ch. 688, 45 
Stat. 712. 





The words "public", "actual", and "by law" are 
omitted as surplusage. 



Delegation of Functions 

For delegation to the Secretary of Defense of author- 
ity vested in the President by section 885 of former 
Title 34, see Ex. Ord. No. 10621, July 1, 1955, 20 F.R. 4759, 
set out as a note under section 301 of Title 3, The Presi- 
dent. 

§ 6153. Shore patrol duty: payment of expenses 

An officer, midshipman, or cadet of the naval 
service who is assigned to shore patrol duty 
away from his vessel or other duty station may 
be paid his actual services. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 386.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6153 


37 U.S.C. 306 (less appli- 


Oct. 12, 1949, ch. 681, §506 




cability to Coast 


(less applicability to 




Guard). 


Coast Guard), 63 Stat. 






828. 



§ 6154. Mileage books: commutation tickets 

The Secretary of the Navy may buy such mile- 
age books, commutation tickets, and other simi- 
lar transportation tickets as he considers nec- 
essary, and he may furnish them to persons or- 
dered to perform travel on official business. 
Payment for those tickets before the travel is 
performed is not an advance of public money 
within the meaning of subsections (a) and (b) of 
section 3324 of title 31. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 386; Pub. L. 
97-258, § 3(b)(8), Sept. 13, 1982, 96 Stat. 1063; Pub. 
L. 98-525, title XIV, §1405(56)(A), Oct. 19, 1984, 98 
Stat. 2626.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6154 


34 U.S.C. 891. 


Apr. 27. 1904, ch. 1630, 33 






Stat. 403 (6th par., 2d 






sentence). 



The words "to continue" and the words "upon their 
receipt in accordance with commercial usage" are 
omitted as surplusage. The word "persons" is sub- 
stituted for the words "officers and others". 



Amendments 

1984 — Pub. L. 98-525 substituted "subsections (a) and 
(b) of section 3324" for "section 3324(a) and (b)". 

1982— Pub. L. 97-258 substituted "section 3324(a) and 
(b)" for "section 529". 

§6155. Uniforms, accouterments, and equipment: 
sale at cost 

Under such regulations as the Secretary of the 
Navy prescribes, uniforms, accouterments, and 
equipment shall be sold by the United States at 
cost to officers and midshipmen of the naval 
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service and, when the Coast Guard is operating 
as a service in the Navy, to officers of the Coast 
Guard. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 386.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6155 


34U.S.C. 537. 


Jan. 12, 1919, ch. 8, 40 






Stat. 1054; Aug-. 4. 1949, 






ch. 393, §9. 63 Stat. 559. 



The words "officers and midshipmen of the naval 
service" are substituted for the words "any officer of 
the Navy or any officer of the Marine Corps" and "any 
midshipman". The words "at the Naval Academy" are 
omitted. The statute is interpreted as covering all mid- 
shipmen, including' the reserve category created by sub- 
sequent statute. The word "sold" is substituted for the 
word "furnished" for directness of expression. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§6156. Uniform: sale to former members of the 
naval service 

(a) Under such regulations as the Secretary of 
the Navy prescribes, exterior articles of uniform 
may be sold to a person who has been discharged 
from the naval service honorably or under hon- 
orable conditions. This section does not modify 
section 772 or 773 of this title. 

(b) Money received from sales under this sec- 
tion shall be covered into the Treasury to the 
credit of the appropriation out of which the arti- 
cles were purchased. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 386.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6156 


34 U.S.C. 608. 


Feb. 14, 1927, ch. 134, 44 
Stat. 1096. 





The word "person" is substituted for the words 
"former members of the naval service". 



[§6157. Repealed. Pub. L. 87-651, title I, § 123(b), 
Sept. 7, 1962, 76 Stat. 514] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 387, re- 
lated to transportation of motor vehicles on permanent 
change of station. See section 2634 of this title. 

[§6158. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 387, ex- 
empted enlisted members of the Marine Corps, while on 
active duty, from personal arrest for debt or contract. 

[§6159. Repealed. Pub. L. 91-482, §l(a), Oct. 21, 
1970, 84 Stat. 1082] 

Section, added Pub. L. 85-56, title XXII, §2201(31X0, 
June 17, 1957, 71 Stat. 161, provided for a pension to dis- 
abled naval enlisted personnel serving 20 years or more, 



equal to one-half the pay of enlisted man's rating at 
the time of his discharge. 

Pension Continuation Provision 

Section 3 of Pub. L. 91-482 provided that: "Notwith- 
standing the first section of this Act [repealing sec- 
tions 4539, 4623, 5981, 6159, and 6406 of this title and sec- 
tion 208 of Title 37], a person who is entitled to a pen- 
sion under section 6159 of title 10, United States Code, 
on the day before the date of enactment of this Act 
[which was approved Oct. 21, 1970] shall continue to be 
entitled to that pension on and after that date of enact- 
ment." 

§ 6160. Pension to persons serving ten years 

(a) Every disabled person who has served in 
the Navy or Marine Corps as an enlisted member 
or petty officer, or both, for ten or more years, 
and has not been discharged for misconduct, 
may apply to the Secretary of the Navy for aid. 

(b) Upon receipt of an application under sub- 
section (a), the Secretary of the Navy may con- 
vene a board of not less than three naval officers 
(one of whom shall be a surgeon) to examine 
into the condition of the applicant, and to rec- 
ommend a suitable amount for his relief, and for 
a specified time. If the Secretary of the Navy ap- 
proves the recommendation, he shall so certify 
to the Secretary of Veterans Affairs, who shall 
pay a pension in such amount monthly to the 
applicant. 

(c) No naval pension under this section shall 
be paid at a rate in excess of the rate payable to 
a veteran of World War I for permanent and 
total non-service-connected disability, unless 
the applicant's disability is service-connected, 
in which case the naval pension payable to him 
shall not exceed the rate of disability compensa- 
tion payable for total disability to a veteran of 
any war, or of peacetime service, as the case 
may be. In the case of any initial award of naval 
pension granted before July 14, 1943, where the 
person granted the naval pension is also entitled 
to pension or compensation under laws adminis- 
tered by the Secretary of Veterans Affairs, such 
naval pension shall not exceed one-fourth of 
such pension or compensation. 

(Added Pub. L. 85-56, title XXII, §2201(31)(C), 
June 17, 1957, 71 Stat. 161; amended Pub. L. 
85-857, §13(v)(4), Sept. 2, 1958, 72 Stat. 1268; Pub. 
L. 99-145, title XIII, § 1301(c)(1), Nov. 8, 1985, 99 
Stat. 736; Pub. L. 101-189, div. A, title XVI, 
§ 1621(a)(2), Nov. 29, 1989, 103 Stat. 1603; Pub. L. 
101-510, div. A, title XIV, §1484(j)(4), Nov. 5, 1990, 
104 Stat. 1719.) 

Amendments 

1990— Subsec. (c). Pub. L. 101-510 substituted "Sec- 
retary of Veterans Affairs" for "Veterans' Administra- 
tion". 

1989— Subsec. (b). Pub. L. 101-189 substituted "Sec- 
retary of Veterans Affairs" for "Administrator of Vet- 
erans' Affairs". 

1985— Subsec. (a). Pub. L. 99-145 substituted "enlisted 
member" for "enlisted man". 

1958 — Pub. L. 85-857 limited naval pensions granted 
before July 14, 1943 to not more than one-fourth of any 
pension or compensation which the person is entitled 
to receive under laws administered by the Veterans' 
Administration. 

Effective Date of 1958 Amendment 

Section 13(v)(4) of Pub. L. 85-857 provided that the 
amendment made by that section is effective as of Jan. 
1, 1958. 
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Effective Date 

Section effective Jan. 1, 1958, see section 2301 of Pub. 
L. 85-56. 

§6161. Settlement of accounts: remission or can- 
cellation of indebtedness of members 

(a) In General. — The Secretary of the Navy 
may have remitted or cancelled any part of the 
indebtedness of a person to the United States or 
any instrumentality of the United States in- 
curred while the person was serving on active 
duty as a member of the naval service, but only 
if the Secretary considers such action to be in 
the best interest of the United States. 

(b) Retroactive Applicability to Certain 
Debts. — The authority in subsection (a) may be 
exercised with respect to any debt covered by 
that subsection that is incurred on or after Oc- 
tober 7, 2001. 

(c) Regulations. — This section shall be admin- 
istered under regulations prescribed by the Sec- 
retary of Defense. 

(Added Pub. L. 86-511, §l(a), June 11, 1960, 74 
Stat. 207; amended Pub. L. 109-163, div. A, title 
VI, § 683(b)(1), Jan. 6, 2006, 119 Stat. 3322; Pub. L. 

109- 364, div. A, title VI, § 673(b)(1), (2), (e)(2), Oct. 
17, 2006, 120 Stat. 2271, 2272; Pub. L. 110-181, div. 
A, title X, § 1063(c)(7)(B), Jan. 28, 2008, 122 Stat. 
323.) 

Amendments 

2008 — Subsec. (a). Pub. L. 110-181 made technical cor- 
rection to directory language of Pub. L. 109-364, 
§ 673(b)(1). See 2006 Amendment note below. 

2006 — Pub. L. 109-163 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "If he considers it in the best interest of the 
United States, the Secretary of the Navy may have re- 
mitted or canceled any part of an enlisted member's in- 
debtedness to the United States or any of its instru- 
mentalities remaining unpaid before, or at the time of 
that member's honorable discharge." 

Subsec. (a). Pub. L. 109-364, § 673(e)(2), substituted 
"The Secretary of the Navy" for "If the Secretary of 
the Navy considers it to be in the best interest of the 
United States, the Secretary" and inserted ", but only 
if the Secretary considers such action to be in the best 
interest of the United States" before period at end. 

Pub. L. 109-364, § 673(b)(1), as amended by Pub. L. 

110- 181, substituted "of a person to the United States or 
any instrumentality of the United States incurred 
while the person was serving on active duty as a mem- 
ber of the naval service" for "of a member of the Navy 
on active duty, or a member of a reserve component of 
the Navy in an active status, to the United States or 
any instrumentality of the United States incurred 
while the member was serving on active duty". 

Subsecs. (b) to (d). Pub. L. 109-364, § 673(b)(2), redesig- 
nated subsecs. (c) and (d) as (b) and (c), respectively, 
and struck out heading and text of former subsec. (b). 
Text read as follows: "The Secretary of the Navy may 
exercise the authority in subsection (a) with respect to 
a member — 

"(1) while the member is on active duty or in active 
status, as the case may be; 

"(2) if discharged from the armed forces under hon- 
orable conditions, during the one-year period begin- 
ning on the date of such discharge; or 

"(3) if released from active status in a reserve com- 
ponent, during the one-year period beginning on the 
date of such release." 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 



section 1063(c)(7)(B) is effective as of Oct. 17, 2006, and 
as if included in the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, Pub. L. 109-364, as 
enacted. 

Termination Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VI, § 683(b)(3), Jan. 6, 2006, 
119 Stat. 3323, which provided for termination of 
amendments by Pub. L. 109-163, § 683(b), amending this 
section and the analysis to this chapter, on Dec. 31, 
2007, and restoration of provisions as in effect on the 
day before Jan. 6, 2006, was repealed by Pub. L. 109-364, 
div. A, title VI, § 673(b)(3), Oct. 17, 2006, 120 Stat. 2271. 

Regulations 

Secretary of Defense to prescribe regulations re- 
quired for purposes of this section, as amended by Pub. 
L. 109-364, not later than Mar. 1, 2007, see section 673(d) 
of Pub. L. 109-364, set out as a note under section 4837 
of this title. 

CHAPTER 563— HOSPITALIZATION AND 
MEDICAL CARE 

Sec. 

6201. Members of the naval service in other United 

States hospitals. 

6202. Insane members of the naval service. 

6203. Emergency medical treatment: reimburse- 

ment for expense. 

§ 6201. Members of the naval service in other 
United States hospitals 

(a) When appropriate naval hospital facilities 
are unavailable, the Secretary of the Navy may 
provide for the care and treatment of members 
of the naval service, entitled to treatment in 
naval hospitals, in other United States hos- 
pitals, if the agencies controlling the other hos- 
pitals consent. Expenses incident to such care 
and treatment are chargeable to the same ap- 
propriation as would be chargeable for care and 
treatment in a naval hospital. 

(b) The deduction authorized by section 4812 of 
the Revised Statutes (24 U.S.C. 16) shall be made 
from accounts of members hospitalized under 
this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 387; Pub. L. 
85-861, §36B(19), Sept. 2, 1958, 72 Stat. 1571; Pub. 
L. 96-513, title V, §513(14), Dec. 12, 1980, 94 Stat. 
2932.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6201(a), 


24 U.S.C. 31. 


Jan. 19, 1929, ch. 85, 45 


(h). 




Stat. 1090. 


6201(c) 


34 U.S.C. 854f. 


June 25. 1938, ch. 690, 






§207. 52 Stat. 1180. 




34 U.S.C. 854 (note). 


July 9, 1952, ch. 608, §803 






(3d sentence). 66 Stat. 






505. 



In subsection (a) the words "members of the naval 
service" are substituted for the words "naval patients 
on the active or retired list and members of the Naval 
Reserve or Marine Corps Reserve". The definition of 
"member of the naval service" makes the terms coex- 
tensive. Reference to St. Elizabeths Hospital is omitted 
in view of Reorganization Plan No. 3 of 1946, §201, 60 
Stat. 1098, which transferred the functions of that hos- 
pital pertaining to members of the naval service to the 
Secretary of the Navy. For the purposes of this section, 
St. Elizabeths is now in the same category as other 
United States hospitals. 

In subsection (b) reference to R.S. 4813 (24 U.S.C. 6) is 
omitted because the Administrator of Veterans' Affairs 
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held In Decision Number 571 (July 27, 1944) that R.S. 
4813 was repealed by implication. Since this decision is 
binding- on the Secretary of the Navy (see 38 U.S.C. 
lla-2), the deductions from pension accounts author- 
ized by R.S. 4813 may not be made. 

In subsection (c) the words "each retired enlisted 
member of the naval service" are substituted for the 
words "retired enlisted men" and the words "is entitled 
to" are substituted for the words "shall receive" to 
conform to terminology used throughout this title. The 
words "equal in value to the hospital ration" are sub- 
stituted for the words "prescribed by law for enlisted 
men of the Regular Navy" to show that the amount of 
the allowance is the value of the hospital ration. The 
words "for each day" are inserted to make it clear that 
the ration allowance is credited on a daily basis. The 
words "under this section" are substituted for the 
words "in a Federal hospital in accordance with law" 
because this section is the only authority for the hos- 
pitalization of members of the Fleet Reserve and Fleet 
Marine Corps Reserve and retired enlisted members of 
the naval service in Federal hospitals, other than naval 
hospitals, under conditions entitling the members to a 
ration allowance. The subsistence of a member of the 
Fleet Reserve or Fleet Marine Corps Reserve or a re- 
tired enlisted member of the naval service while hos- 
pitalized in naval hospitals is covered by §6086 of this 
title. 

Amendments 

1980— Subsec. (b). Pub. L. 96-513 substituted "section 
4812 of the Revised Statutes (24 U.S.C. 16)" for "section 
16 of title 24". 

1958 — Subsec. (c). Pub. L. 85-861 repealed subsec. (c) 
which related to a ration allowance for members of the 
Fleet Reserve of the Fleet Marine Corps Reserve and 
retired enlisted members of the naval service. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 6202. Insane members of the naval service 

A member of the naval service who becomes 
insane may be placed in the hospital for the in- 
sane that, in the opinion of the Secretary of the 
Navy, is most convenient and will provide the 
most beneficial treatment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 387.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6202 


34 U.S.C. 595. 


R.S. 1551: July 1, 1916. oh. 
209, §1, 39 Stat. 309. 





The words "that * * * will provide the most bene- 
ficial treatment" are substituted for the words "best 
calculated to promise a restoration of reason" for clar- 
ity. The second sentence of 34 U.S.C. 595 is omitted as 
superseded. It provided a method by which the Sec- 
retary of the Navy, in his discretion, could compensate 
other agencies for expenses involved in hospitalizing 
insane naval patients. Other provisions of law, prin- 
cipally 24 U.S.C. 31, 31 U.S.C. 686, and 37 U.S.C. 284, and 
regulations, principally Executive Order 10122, of April 
14, 1950, establish the method currently used. 

§ 6203. Emergency medical treatment: reimburse- 
ment for expense 

The Secretary of the Navy shall prescribe reg- 
ulations for reimbursing members of the naval 
service for expenses of emergency or necessary 
medical service, including hospitalization and 
medicines, when the member was in a duty 



status at the time he received the service and 
the service was not available from a Federal 
source. For the purpose of this section, a mem- 
ber on leave or liberty is in a duty status. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 387.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6203 


34 U.S.C. 921a. 


May 4, 1948, ch. 254. §2, 62 






Stat. 208. 




34 U.S.C. 921b. 


May 4, 1948, ch. 254. §3, 62 






Stat. 208. 



The word "shall" is substituted for the words "au- 
thorized and directed to". The word "members" is sub- 
stituted for the word "persons". The words "from civil- 
ian sources" are omitted as surplusage. The word "hos- 
pitalization" is substituted for the words "hospital 
service". In the second sentence, the word "authorized" 
is omitted as surplusage. 

CHAPTER 565— BANDS 

Sec. 

6221. United States Navy Band; officer in charge. 

6222. United States Marine Band; United States 

Marine Drum and Bugle Corps: composition; 
appointment and promotion of members. 
[6223, 6224. Repealed.] 

Amendments 

2008— Pub. L. 110-181, div. A, title V, § 590(b)(2)(B), 
Jan. 28, 2008, 122 Stat. 138, struck out item 6223 "Com- 
petition with civilian musicians prohibited". 

2006— Pub. L. 109-364, div. A, title V, § 599(b), Oct. 17, 
2006, 120 Stat. 2239, substituted "United States Marine 
Band; United States Marine Drum and Bugle Corps: 
composition; appointment and promotion of members" 
for "United States Marine Band: composition; director; 
assistant director" in item 6222. 

2001— Pub. L. 107-107, div. A, title V, § 510(b), Dec. 28, 
2001, 115 Stat. 1091, inserted "; officer in charge" after 
"Navy Band" in item 6221. 

1980— Pub. L. 96-513, title V, §513(15), Dec. 12, 1980, 94 
Stat. 2932, struck out "; leader's pay and allowances" 
after "Band" in item 6221, and struck out item 6224 
"United States Navy Band; United States Marine Corps 
Band; concert tours". 

1958— Pub. L. 85-861, §1(141), Sept. 2, 1958, 72 Stat. 1509, 
substituted "United States Marine Band" for "United 
States Marine Corps Band", and "director; assistant di- 
rector" for "Pay and allowances of leader and second 
leader" in item 6222. 

§6221. United States Navy Band; officer in 
charge 

(a) There is a Navy band known as the United 
States Navy Band. 

(b) (1) An officer of the Navy designated for 
limited duty under section 5589 or 5596 of this 
title who is serving in a grade above lieutenant 
may be detailed by the Secretary of the Navy as 
Officer in Charge of the United States Navy 
Band. 

(2) While serving as Officer in Charge of the 
United States Navy Band, an officer shall hold 
the grade of captain if appointed to that grade 
by the President, by and with the advice and 
consent of the Senate. Such an appointment 
may be made notwithstanding section 5596(d) of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 388; Pub. L. 
87-649, §14c(44), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
96-513, title V, §513(16), Dec. 12, 1980, 94 Stat. 
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2932; Pub. L. 107-107, div. A, title V, § 510(a), Dec. 
28, 2001, 115 Stat. 1091.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6221 


34 U.S.C. 596 (less 3d pro- 


Mar. 4, 1925, ch. 536, §17 




viso). 


(less 3d proviso), 43 






Stat. 1275. 



Subsection (a) is set forth to preserve the legal au- 
thority for the title of the band, but the first 30 words 
of the Act of March 4, 1925, ch. 536, § 17, 43 Stat. 1275, are 
omitted as executed. To conform to the Career Com- 
pensation Act of 1949 (37 U.S.C. 231 et seq.), the word 
"basic" is inserted before "pay" in subsection (b) and 
the words "and is entitled to be credited for pay pur- 
poses with all service which may be credited under sec- 
tion 202 of the Career Compensation Act of 1949 (37 
U.S.C. 233)" are substituted for the words "Provided, 
That all service as an enlisted man in the naval service 
shall be counted in computing' longevity increases for 
pay of this leader". 

The second proviso is omitted as executed. 

Amendments 

2001 — Pub. L. 107-107 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "There is a Navy band known as the United 
States Navy Band." 

1980 — Pub. L. 96-513 in section catchline struck out 
"; leader's pay and allowances" after "Band", and in 
text struck out designation "(a)". 

1962— Subsec. (b). Pub. L. 87-649 repealed subsec. (b) 
which related to the pay and allowances of the leader 
of the United States Navy Band. See sections 207 and 
424 of Title 37, Pay and Allowances of the Uniformed 
Services. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

§ 6222. United States Marine Band; United States 
Marine Drum and Bugle Corps: composition; 
appointment and promotion of members 

(a) United States Marine Band.— The band of 
the Marine Corps shall be composed of one direc- 
tor, two assistant directors, and other personnel 
in such numbers and grades as the Secretary of 
the Navy determines to be necessary. 

(b) United States Marine Drum and Bugle 
Corps. — The drum and bugle corps of the Marine 
Corps shall be composed of one commanding of- 
ficer and other personnel in such numbers and 
grades as the Secretary of the Navy determines 
to be necessary. 

(c) Appointment and Promotion.— (1) The Sec- 
retary of the Navy shall prescribe regulations 
for the appointment and promotion of members 
of the Marine Band and members of the Marine 
Drum and Bugle Corps. 

(2) The President may from time to time ap- 
point members of the Marine Band and members 
of the Marine Drum and Bugle Corps to grades 
not above the grade of captain. The authority of 
the President to make appointments under this 
paragraph may be delegated only to the Sec- 
retary of Defense. 



(3) The President, by and with the advice and 
consent of the Senate, may from time to time 
appoint any member of the Marine Band or of 
the Marine Drum and Bugle Corps to a grade 
above the grade of captain. 

(d) Retirement. — Unless otherwise entitled to 
higher retired grade and retired pay, a member 
of the Marine Band or Marine Drum and Bugle 
Corps who holds, or has held, an appointment 
under this section is entitled, when retired, to 
be retired in, and with retired pay based on, the 
highest grade held under this section in which 
the Secretary of the Navy determines that such 
member served satisfactorily. 

(e) Revocation of Appointment. — The Sec- 
retary of the Navy may revoke any appointment 
of a member of the Marine Band or Marine 
Drum and Bugle Corps. When a member's ap- 
pointment to a commissioned grade terminates 
under this subsection, such member is entitled, 
at the option of such member — 

(1) to be discharged from the Marine Corps; 
or 

(2) to revert to the grade and status such 
member held at the time of appointment 
under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 388; Pub. L. 
85-861, §1(140), Sept. 2, 1958, 72 Stat. 1508; Pub. L. 
87-649, §14c(45), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
91-197, Feb. 24, 1970, 84 Stat. 15; Pub. L. 96-513, 
title V, §513(18), Dec. 12, 1980, 94 Stat. 2932; Pub. 
L. 109-364, div. A, title V, § 599(a), Oct. 17, 2006, 
120 Stat. 2238.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6222 


34 U.S.C. 701 (less pro- 
viso). 


Mar. 4, 1925, ch. 536, §11 
(less proviso). 43 Stat. 
1274; June 29, 1946, oh. 
523, §l(c), 60 Stat. 343; 
Oct. 12. 1949. ch. 681, 
§ 517(a), 63 Stat. 833. 





In subsection (b) the second sentence is substituted 
for the two references to the Career Compensation Act 
of 1949 and for the words "and with the same number of 
cumulative years of service". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6222(a) 


34 App.;701. 


July 24, 1956, ch. 686. 70 


6222(b) 


34 App.:701-l(a). 


Stat. 628. 


6222(c) 


34 App.;701-l(b). 




6222(d) 


34 App.;701-2. 




6222(e) 


34 App.;701-3. 




6222(f) 


34 App.;701-4. 




6222(g) 


34 App.;701-5. 





In subsection (a), the words "and appropriate" are 
omitted as covered by the word "necessary". The words 
"and ranks" are omitted as covered by the word 
"grades". The second sentence of 34 App.:701 is omitted 
as covered by section 6224 of this title. 

In subsection (b), the words "United States" and "or 
the United States Marine Corps Reserve" are omitted 
as unnecessary in view of the definition of "Marine 
Corps" in section 5001(a)(2) of this title. The words "as 
authorized by sections 701 to 701-5 of this title" are 
omitted as surplusage. 

In subsection (e), the words "from the United States 
... as provided by law" are omitted as surplusage. 

In subsection (f), the words "a member who holds, or 
has held" are substituted for the words "Directors and 
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assistant directors of the Marine Band and former di- 
rectors and assistant directors who have held". 

Amendments 

2006 — Pub. L. 109-364 amended section catchline and 
text generally. Prior to amendment, section consisted 
of subsecs. (a) to (f) relating to composition of the 
United States Marine Band, designation of its director 
and assistant directors, grades upon initial appoint- 
ment, promotion, retirement, and revocation of ap- 
pointments. 

1980— Subsecs. (e) to (g). Pub. L. 96-513 redesignated 
subsecs. (f) and (g) as (e) and (f), respectively. 

1970 — Subsec. (d). Pub. L. 91-197 struck out provision 
that the grade of the director be no higher than lieu- 
tenant colonel and that the grades of the assistant di- 
rectors be no higher than captain. 

1962 — Subsec. (e). Pub. L. 87-649 repealed subsec. (e) 
which related to pay and allowances of members who 
accepted a commission under this section. See sections 
207 and 424 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

1958— Pub. L. 85-861 substituted "United States Ma- 
rine Band" for "United States Marine Corps Band", and 
"director; assistant director" for "pay and allowances 
of leader and second leader" in section catchline. 

Subsec. (a). Pub. L. 85-861 authorized one director and 
two assistant directors instead of one leader and one 
second leader. 

Subsec. (b). Pub. L. 85-861 substituted provisions re- 
lating to designation of director and assistant directors 
for provisions which prescribed the pay and allowances 
of the leader and second leader. 

Subsecs. (c) to (g). Pub. L. 85-861 added subsecs. (c) to 
(g). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

[§6223. Repealed. Pub. L. 110-181, div. A, title V, 
§ 590(b)(1), Jan. 28, 2008, 122 Stat. 138] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 388; Pub. 
L. 101-510, div. A, title III, § 327(b), Nov. 5, 1990, 104 Stat. 
1532; Pub. L. 102-25, title VII, §701(j)(7), Apr. 6, 1991, 105 
Stat. 116, generally prohibited any Navy band or Ma- 
rine Corps band from competing with civilian musi- 
cians. See section 974 of this title. 

[§6224. Repealed. Pub. L. 87-649, §14c(46), Sept. 
7, 1962, 76 Stat. 501] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 388, pro- 
vided that members of the United States Navy Band 
and the United States Marine Corps Band shall lose no 
allowances while on concert tours approved by the 
President. See section 425 of Title 37, Pay and Allow- 
ances of the Uniformed Services. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

CHAPTER 567— DECORATIONS AND AWARDS 

Sec. 

6241. Medal of honor. 

6242. Navy cross. 

6243. Distinguished-service medal. 
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6251. 


Delegation of power to award. 


6252. 


Regulations. 


6253. 


Replacement. 


6254. 


Availability of appropriations. 


6255. 


Commemorative or special medals: facsimiles 




and ribbons. 


6256. 


Medal of honor: duplicate medal. 


6257. 


Medal of honor: presentation of Medal of 




Honor Flag 1 . 


6258. 


Korea Defense Service Medal. 



Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1084(d)(30), Oct. 
28, 2004, 118 Stat. 2063, renumbered item 6257 "Korea De- 
fense Service Medal" as 6258. 

2002— Pub. L. 107-314, div. A, title V, § 543(c)(2), Dec. 2, 
2002, 116 Stat. 2550, added item 6257 "Korea Defense 
Service Medal". 

Pub. L. 107-248, title VIII, § 8143(c)(2)(B), Oct. 23, 2002, 
116 Stat. 1570, added item 6257 "Medal of honor: presen- 
tation of Medal of Honor Flag". 

2001— Pub. L. 107-107, div. A, title V, § 553(b)(1)(B), 
Dec. 28, 2001, 115 Stat. 1116, added item 6256. 

Extension of Time for Award of Decoration 

For extension of time for the award of decorations, or 
devices in lieu of decorations, for acts or services per- 
formed in direct support of military operations in 
Southeast Asia between July 1, 1958, and Mar. 28, 1973, 
see Pub. L. 93-469, Oct. 24, 1974, 88 Stat. 1422, set out as 
a note preceding section 3741 of this title. 

§ 6241. Medal of honor 

The President may award, and present in the 
name of Congress, a medal of honor of appro- 
priate design, with ribbons and appurtenances, 
to a person who, while a member of the naval 
service, distinguishes himself conspicuously by 
gallantry and intrepidity at the risk of his life 
above and beyond the call of duty — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 389; Pub. L. 
88-77, §2(1), July 25, 1963, 77 Stat. 93; Pub. L. 
104-106, div. A, title XV, § 1503(b)(2), Feb. 10, 1996, 
110 Stat. 512.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6241 


34 U.S.C. 354. 


Feb. 4, 1919, ch. 14, §1, 40 
Stat. 1056; Aug. 7, 1942. 
ch. 551, §1, 56 Stat. 743. 





In subsection (a) the word "award" is added for clar- 
ity since the President determines the recipient, in ad- 
dition to presenting the medal in the name of Congress. 
The words "a member of the naval service" are sub- 
stituted for the words "in the naval service of the 
United States" for uniformity. The word "distin- 
guishes" is substituted for the words "shall * * * dis- 
tinguish" for uniformity. 
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In subsection (b) the words "of the medal of honor au- 
thorized on August 8, 1942" are substituted for the 
words "adopted pursuant to the Act approved Decem- 
ber 21, 1861 (12 Stat. 330)" for the reason that the 1861 
Act does not establish the design, and the date of for- 
mal adoption of the design of the medal is obscure. The 
effect of the subsection is to continue the design recog- 
nized by 34 U.S.C. 354. 

Amendments 

1996— Par. (2). Pub. L. 104-106 inserted "or" after "an 
opposing foreign force;". 

1963 — Pub. L. 88-77 enlarged the authority to award 
the medal of honor, which was limited to those cases in 
which persons distinguished themselves in action in- 
volving actual conflict with an enemy, or in the line of 
his profession, and without detriment to the mission of 
his command or to the command to which attached, to 
permit its award for distinguished service while en- 
gaged in an action against an enemy of the United 
States, while engaged in military operations involving 
conflict with an opposing foreign force, or while serv- 
ing with friendly foreign forces engaged in an armed 
conflict against an opposing armed force in which the 
United States is not a belligerent party, and sub- 
stituted the requirement that it be of appropriate de- 
sign, with ribbons and appurtenances, for the require- 
ment that it be the same as that authorized on August 
8, 1942. 

Meritorious Service Medal 

Establishment of, see Ex. Ord. No. 11448, set out as a 
note preceding section 1121 of this title. 

§ 6242. Navy cross 

The President may award a Navy cross of ap- 
propriate design, with ribbons and appur- 
tenances, to a person who, while serving in any 
capacity with the Navy or Marine Corps, distin- 
guishes himself by extraordinary heroism not 
justifying the award of a medal of honor — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 389; Pub. L. 
88-77, §2(2), July 25, 1963, 77 Stat. 94.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6242 


34 U.S.C. 356. 


Feb. 4, 1919, ch. 14, §3, 40 
Stat. 1056; renumbered 
§2 and amended Aug. 7, 
1942. ch. 551, §1. 56 
Stat. 743. 





The word "award" is substituted for the word 
"present" to cover the determination of the recipient 
as well as the actual presenting of the decoration. The 
words "but not in the name of Congress" are omitted, 
since a decoration is presented in the name of Congress 
only if the law so directs. The words "Navy or the Ma- 
rine Corps" are substituted for the words "naval serv- 
ice of the United States" for clarity. To be eligible for 
the award, a person need not be a member of the naval 
service, but only serving in some capacity either with 
the Navy or with the Marine Corps. 

Amendments 

1963 — Pub. L. 88-77 enlarged the authority to award 
the Navy cross, which was limited to those cases in 



which persons distinguished themselves in connection 
with military operations against an armed enemy, to 
permit its award for extraordinary heroism not justify- 
ing the award of a medal of honor, while engaged in an 
action against an enemy of the United States, while en- 
gaged in military operations involving conflict with an 
opposing foreign force, or while serving with friendly 
foreign forces engaged in an armed conflict against an 
opposing armed force in which the United States is not 
a belligerent party. 

§ 6243. Distinguished-service medal 

The President may award a distinguished- 
service medal of appropriate design and a rib- 
bon, together with a rosette or other device to 
be worn in place thereof, to any person who, 
while serving in any capacity with the Navy or 
the Marine Corps, distinguishes himself by ex- 
ceptionally meritorious service to the United 
States in a duty of great responsibility. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 389.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6243 


34 U.S.C. 355. 


Feb. 4, 1919, ch. 14, §2, 40 
Stat. 1056; renumbered 
§ 3 and amended Aug-. 7. 
1942, ch. 551, §1, 56 
Stat. 743. 





The word "award" is substituted for the word 
"present" to cover the determination of the recipient 
as well as the actual presenting of the decoration. The 
words "but not in the name of Congress" are omitted 
as surplusage, since a decoration is presented in the 
name of Congress only if Congress so directs. The words 
"Navy or the Marine Corps" are substituted for the 
words "Navy of the United States" because the provi- 
sion is interpreted as authorizing the award of the 
medal to persons serving with the Marine Corps as well 
as with the Navy. The words "since the sixth day of 
April 1917 has distinguished" are omitted as executed. 
The words "United States" are substituted for the word 
"Government" for uniformity. 

§ 6244. Silver star medal 

The President may award a silver star medal 
of appropriate design, with ribbons and appur- 
tenances, to a person who, while serving in any 
capacity with the Navy or Marine Corps, is cited 
for gallantry in action that does not warrant a 
medal of honor or Navy cross — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 389; Pub. L. 
88-77, §2(3), July 25, 1963, 77 Stat. 94.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6244 


34 U.S.C. 356a. 


Feb. 4, 1919, ch. 14, §4; 






added Aug. 7, 1942. ch. 






551, §1, 56 Stat. 743. 



The word "award" is substituted for the word 
"present" to cover the determination of the recipient 
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as well as the actual presenting of the decoration. The 
words "but not In the name of Congress" are omitted 
as surplusage, since a decoration is presented in the 
name of Congress only if the law so directs. The words 
"Navy or the Marine Corps" are substituted for the 
words "Navy of the United States" because the provi- 
sion is interpreted as authorizing the award of the 
medal to persons serving with the Marine Corps. The 
words "since December 6, 1941, has distinguished him- 
self" are omitted as executed. 

Amendments 

1963 — Pub. L. 88-77 enlarged the authority to award a 
silver star medal, which was limited to those cases in 
which persons distinguished themselves in action, to 
permit its award for gallantry while engaged in an ac- 
tion against an enemy of the United States, while en- 
gaged in military operations involving conflict with an 
opposing foreign force, or while serving with friendly 
foreign forces engaged in an armed conflict against an 
opposing armed force in which the United States is not 
a belligerent party. 

§ 6245. Distinguished flying cross 

The President may award a distinguished fly- 
ing cross of appropriate design with accompany- 
ing ribbon to any person who, while serving in 
any capacity with the Navy or the Marine Corps, 
distinguishes himself by heroism or extraor- 
dinary achievement while participating in an 
aerial flight. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6245 


34 U.S.C. 364a (1st sen- 
tence, less 1st 9 words, 
and less 2d and 3d sen- 
tences). 


July 2, 1926, ch. 721, §12 
(1st sentence, less 1st 9 
words, and less 2d and 
3d sentences), 44 Stat. 
789; July 30, 1937, ch. 
545, §4, 50 Stat. 549. 





The word "award" is substituted for the word 
"present" to cover the determination of the recipient 
as well as the actual presenting of the decoration. The 
words "but not in the name of Congress" are omitted 
as surplusage, since a decoration is presented in the 
name of Congress only if the law so directs. The proviso 
of the first sentence of 34 U.S.C. 364a is omitted as exe- 
cuted. The words "Navy or the Marine Corps" are sub- 
stituted for the words "United States Navy" because 
the provision is interpreted as authorizing the award of 
the decoration to persons serving with the Marine 
Corps as well as with the Navy. The words "and not- 
withstanding the provisions of section 14 of this Act," 
which are not now contained in title 34, are omitted as 
unnecessary. The words "since the 6th day of April, 
1917, has distinguished, or who, after July 2, 1926," are 
omitted as executed. 

§ 6246. Navy and Marine Corps Medal 

(a) The President may award a medal called 
the "Navy and Marine Corps Medal" of appro- 
priate design with accompanying ribbon, to- 
gether with a rosette or other device to be worn 
in place thereof— 

(1) to any person who, while serving in any 
capacity with the Navy or the Marine Corps, 
distinguishes himself by heroism not involving 
actual conflict with an enemy; or 

(2) to any person to whom the Secretary of 
the Navy, before August 7, 1942, awarded a let- 
ter of commendation for heroism, and who ap- 
plies for that medal, regardless of the date of 
the act of heroism. 



(b) The authority in subsection (a) includes 
authority to award the medal to a member of 
the Ready Reserve who was not in a duty status 
defined in section 101(d) of this title when the 
member distinguished himself by heroism. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390; Pub. L. 
105-85, div. A, title V, § 574(b), Nov. 18, 1997, 111 
Stat. 1758.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6246 


34 U.S.C. 356b. 


Feb. 4, 1919, ch. 14, §5; 






added Aug. 7, 1942. oh. 






551, §1, 56 Stat. 744. 



The word "award" is substituted for the word 
"present" to cover the determination of the recipient 
as well as the actual presenting of the award. The 
words "but not in the name of Congress" are omitted 
since a decoration is presented in the name of Congress 
only if the law so directs. The words "including the 
Naval Reserve and Marine Corps Reserve" are omitted 
as covered by the definitions of the Navy and the Ma- 
rine Corps. The last sentence, relating to additional 
pay, is omitted for the reason that, under the Career 
Compensation Act of 1949 (37 U.S.C. 231 et seq.), there 
is no additional pay authorized for any medal. The 
words "since December 6, 1941" are omitted as exe- 
cuted. The words "or herself" are omitted as covered 
by the rules of construction in 1 U.S.C. 1. 

Amendments 

1997 — Pub. L. 105-85 designated existing provisions as 
subsec. (a) and added subsec. (b). 

§ 6247. Additional awards 

Not more than one medal of honor, Navy 
cross, distinguished-service medal, silver star 
medal, distinguished flying cross, or Navy and 
Marine Corps Medal may be awarded to a per- 
son. However, for each succeeding act or service 
that would otherwise justify the award of such a 
medal or cross, the President may award a suit- 
able bar, emblem, or insignia to be worn with 
the decoration and corresponding rosette or 
other device. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6247 


34 U.S.C. 358. 

34 U.S.C. 364a (2d sen- 
tence). 


Feb. 4, 1919, ch. 14, §5, 40 

Stat. 1056; renumbered 

§ 7 and amended Aug. 7. 

1942, ch. 551. §1, 56 

Stat. 744. 
July 2, 1926, ch. 721, §12 

(2d sentence), 44 Stat. 

789; July 30. 1937, ch. 

545, §4, 50 Stat. 549. 





The word "awarded" is substituted for the word "is- 
sued" for uniformity. The words "that would otherwise 
justify" are substituted for the words "sufficient to 
justify" for clarity. The word "service" is substituted 
for the word "achievement" for uniformity. The words 
"as he shall direct" are omitted as surplusage. 

§ 6248. Limitations of time 

(a) Except as provided in section 6246 of this 
title or subsection (b), no medal of honor, Navy 
cross, distinguished-service medal, silver star 
medal, Navy and Marine Corps Medal, or bar, 
emblem, or insignia in place thereof may be 
awarded to a person unless — 
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(1) the award is made within five years after 
the date of the act or service justifying the 
award; and 

(2) a statement setting forth the act or dis- 
tinguished service and recommending official 
recognition of it was made by his superior 
through official channels within three years 
from the date of that act or service. 

(b) If the Secretary of the Navy determines 
that — 

(1) a statement setting forth the act or dis- 
tinguished service and recommending official 
recognition of it was made by the person's su- 
perior through official channels within three 
years from the date of that act or service and 
was supported by sufficient evidence within 
that time; and 

(2) no award was made, because the state- 
ment was lost or through inadvertence the 
recommendation was not acted on; 

a medal of honor, Navy cross, distinguished- 
service medal, silver star medal, Navy and Ma- 
rine Corps Medal, or bar, emblem, or insignia in 
place thereof, as the case may be, may be award- 
ed to the person within two years after the date 
of that determination. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390; Pub. L. 
86-582, §1(2), July 5, 1960, 74 Stat. 320.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6248 


34 U.S.C. 360. 


Feb. 4, 1919, ch. 14, §7, 40 
Stat. 1056; renumbered 
§9 and amended Aug. 7, 
1942. ch. 551, §1, 56 
Stat. 744. 





The words "Except as provided in section 6246 of this 
title" are substituted for the words "That except as 
otherwise prescribed herein" to identify the only ex- 
ception. The words "may be awarded to a person" are 
substituted for the words "shall be issued to any per- 
son" for uniformity. The words "specific", "or report 
distinctly", and "at the time of" are omitted as sur- 
plusage. The words "bar, emblem, or insignia" are sub- 
stituted for the words "or bar or other suitable emblem 
or insignia" for uniformity. The words "from the date 
of that act or service" are substituted for the word 
"thereafter". 

Amendments 

1960 — Pub. L. 86-582 designated existing provisions as 
subsec. (a), inserted "or subsection (b)" after "title", 
and added subsec. (b). 

§ 6249. Limitation of honorable service 

No medal, cross, or bar, or associated emblem 
or insignia may be awarded or presented to any 
person or to his representative if his service 
after he distinguished himself has not been hon- 
orable. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6249 


34 U.S.C. 362. 


Feb. 4. 1919. ch. 14. §8 (1st 
proviso), 40 Stat. 1057; 
renumbered § 10 and 
amended Aug. 7, 1942, 
ch. 551, §1, 56 Stat. 745. 





HISTORICAL AND REVISION NOTES — CONTINUED 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




34 U.S.C. 364a (last 31 
words of 3d sentence). 


July 2, 1926, ch. 721, §12 
(last 31 words of 3d sen- 
tence), 44 Stat. 789, 
July 30, 1937, oh. 545, 
§4. 50 Stat. 549. 



The word "associated" is substituted for the word 
"other" to relate the medal or cross to its emblem or 
insignia. The word "entire" is omitted as surplusage. 



§ 6250. Posthumous awards 

If a person who distinguishes himself dies be- 
fore an award to which he is entitled is made, 
the award may be made and the medal, cross, or 
bar, or associated emblem or insignia may be 
presented, within five years from the date of the 
act or service justifying the award, to his rep- 
resentative as designated by the President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 390.) 



HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6250 


34 U.S.C. 363. 

34 U.S.C. 364a (3d sen- 
tence, less last 31 
words). 


Feb. 4, 1919, oh. 14, §8 
(less 1st and 2d provi- 
sos), 40 Stat. 1057; re- 
numbered § 10 and 
amended Aug. 7. 1942. 
ch. 551, §1, 56 Stat. 745. 

July 2, 1926, ch. 721, §12 
(3d sentence, less last 
31 words). 44 Stat. 789; 
July 30, 1937, oh. 545, 
§4. 50 Stat. 549. 





The word "associated" is substituted for the word 
"other" to relate the medal or cross to its emblem or 
insignia. 



§ 6251. Delegation of power to award 

The President may delegate, under such condi- 
tions as he prescribes, to flag and general offi- 
cers who are commanders-in-chief or command- 
ing on important independent duty, his author- 
ity to award the Navy cross, the distinguished- 
service medal, the silver star medal, or the Navy 
and Marine Corps Medal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391.) 



HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6251 


34 U.S.C. 364 (less 10th, 
and last 47 words). 


Feb. 4, 1919, oh. 14, §9 
(less applicability to 
regulations), 40 Stat. 
1057; renumbered §11 
and amended Aug. 7, 
1942, oh. 551. §1, 56 
Stat. 745. 





The term "flag officers" is used generically in 34 
U.S.C. 364. Officers of the Marine Corps who meet the 
duty requirements, if in the equivalent grades, are, 
therefore, within its terms and the authority to make 
the awards has been delegated to such officers. 



§ 6252. Regulations 

The President may prescribe regulations for 
the administration of the preceding sections of 
this chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6252 


34 U.S.C. 364 (10th, and 
last 47 words). 

34 U.S.C. 364a (1st 9 
words of 1st sentence). 


Feb. 4, 1919, ch. 14, §9 (as 
applicable to regula- 
tions), 40 Stat. 1057; re- 
numbered § 11 and 
amended Aug. 7, 1942, 
ch. 551. §1. 56 Stat. 745. 

July 2, 1926, ch. 721, §12 
(1st 9 words of 1st sen- 
tence), 44 Stat. 789; 
July 30. 1937, ch. 545, 
§4, 50 Stat. 549. 





The words "further", "from time to time any and all 
rules", "orders which he shall deem necessary", and 
"to execute full purpose and intention thereof" are 
omitted as surplusage. 



§ 6253. Replacement 

The Secretary of the Navy may replace with- 
out charge any medal of honor, Navy cross, dis- 
tinguished-service medal, silver star medal, or 
Navy and Marine Corps Medal, or any associated 
bar, emblem, or insignia awarded under this 
chapter that is stolen, lost, or destroyed or be- 
comes unfit for use without fault or neglect on 
the part of the person to whom it was awarded. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391; Pub. L. 
107-107, div. A, title V, § 553(b)(2), Dec. 28, 2001, 
115 Stat. 1116.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6253 


34 U.S.C. 359 (proviso). 


Feb. 4, 1919. ch. 14, §6 
(proviso), 40 Stat. 1056; 
renumbered § 8 and 
amended Aug. 7, 1942, 
ch. 551, §1, 56 Stat. 744. 





The words "Secretary of the Navy may replace" are 
substituted for the words "Provided, That such replace- 
ment shall be made only in those cases where". 

Amendments 

2001— Pub. L. 107-107 substituted "stolen, lost, or de- 
stroyed" for "lost or destroyed". 

§ 6254. Availability of appropriations 

The Secretary of the Navy may spend from ap- 
propriations for the pay of the Navy or the Ma- 
rine Corps, as appropriate, amounts necessary to 
provide and replace medals of honor, Navy 
crosses, distinguished-service medals, silver star 
medals, and Navy and Marine Corps Medals, and 
associated bars, emblems, and insignia. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6254 


34 U.S.C. 359 (less pro- 


Feb. 4, 1919, ch. 14, §6 




viso). 


(less proviso), 40 Stat. 






1056; renumbered §8 






and amended Aug\ 7, 






1942. ch. 551, §1. 56 






Stat. 744. 



The words "the appropriations for the pay of the 
Navy or the Marine Corps, as appropriate", are sub- 
stituted for the words "the appropriation 'Pay, subsist- 
ence, and transportation of naval personnel'", to iden- 
tify by a general description, rather than by the spe- 
cific appropriation title, the appropriation authorized 
to be used. Specific appropriation titles vary from one 



appropriation act to the next. The permanent author- 
ity contained in 34 U.S.C. 359 for the Secretary of the 
Navy to use appropriations available for the pay of the 
Navy and the Marine Corps is not affected by a change 
in the titles of those appropriations nor is it affected 
by a specific authorization in an appropriation act to 
use, during the life of the act, a different type of appro- 
priation. 

§6255. Commemorative or special medals: fac- 
similes and ribbons 

Under regulations prescribed by the Secretary 
of the Navy, members of the naval service may 
wear, in place of commemorative or special 
medals awarded to them, miniature facsimiles 
of such medals and ribbons symbolic of the 
awards. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6255 


34 U.S.C. 358a. 


Apr. 25. 1935, ch. 82, 49 
Stat. 162. 





The words "members of the naval service may" are 
substituted for the words "That authority is hereby 
granted to personnel of the Navy and Marine Corps" for 
clarity. 



§ 6256. Medal of honor: duplicate medal 

A person awarded a medal of honor shall, upon 
written application of that person, be issued, 
without charge, one duplicate medal of honor 
with ribbons and appurtenances. Such duplicate 
medal of honor shall be marked, in such manner 
as the Secretary of the Navy may determine, as 
a duplicate or for display purposes only. 

(Added Pub. L. 107-107, div. A, title V, 
§ 553(b)(1)(A), Dec. 28, 2001, 115 Stat. 1116.) 

§ 6257. Medal of honor: presentation of Medal of 
Honor Flag 

The President shall provide for the presen- 
tation of the Medal of Honor Flag designated 
under section 903 of title 36 to each person to 
whom a medal of honor is awarded under section 
6241 of this title. Presentation of the flag shall 
be made at the same time as the presentation of 
the medal under section 6241 or 6250 of this title. 
In the case of a posthumous presentation of the 
medal, the flag shall be presented to the person 
to whom the medal is presented. 

(Added Pub. L. 107-248, title VIII, § 8143(c)(2)(A), 
Oct. 23, 2002, 116 Stat. 1570; amended Pub. L. 
107-314, div. A, title X, § 1062(a)(16), Dec. 2, 2002, 
116 Stat. 2650; Pub. L. 109-364, div. A, title V, 
§ 555(a), Oct. 17, 2006, 120 Stat. 2217.) 

Codification 

Another section 6257 was renumbered section 6258 of 
this title. 

Amendments 

2006— Pub. L. 109-364 struck out "after October 23, 
2002" after "section 6241 of this title" and inserted at 
end "In the case of a posthumous presentation of the 
medal, the flag shall be presented to the person to 
whom the medal is presented." 

2002— Pub. L. 107-314 substituted "October 23, 2002" 
for "the date of the enactment of this section". 
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Presentation op Flag for Prior Recipients op 
Medal of Honor 

President to provide for the presentation of the 
Medal of Honor Flag to living recipients of the Medal 
of Honor as expeditiously as possible after Oct. IV, 2006, 
and for posthumous presentation to survivors of de- 
ceased recipients upon written application therefor, see 
section 555(b) of Pub. L. 109-364, set out as a note under 
section 3755 of this title. 

§ 6258. Korea Defense Service Medal 

(a) The Secretary of the Navy shall Issue a 
campaign medal, to be known as the Korea De- 
fense Service Medal, to each person who while a 
member of the Navy or Marine Corps served in 
the Republic of Korea or the waters adjacent 
thereto during the KDSM eligibility period and 
met the service requirements for the award of 
that medal prescribed under subsection (c). 

(b) In this section, the term "KDSM eligibility 
period" means the period beginning on July 28, 
1954, and ending on such date after the date of 
the enactment of this section as may be deter- 
mined by the Secretary of Defense to be appro- 
priate for terminating eligibility for the Korea 
Defense Service Medal. 

(c) The Secretary of the Navy shall prescribe 
service requirements for eligibility for the 
Korea Defense Service Medal. Those require- 
ments shall not be more stringent than the serv- 
ice requirements for award of the Armed Forces 
Expeditionary Medal for instances in which the 
award of that medal is authorized. 

(Added Pub. L. 107-314, div. A, title V, § 543(c)(1), 
Dec. 2, 2002, 116 Stat. 2549, §6257; renumbered 
§6258, Pub. L. 108-375, div. A, title X, § 1084(d)(30), 
Oct. 28, 2004, 118 Stat. 2063.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (b), is the date of enactment of Pub. L. 
107-314, which was approved Dec. 2, 2002. 

Amendments 

2004— Pub. L. 108-375 renumbered section 6257 of this 
title as this section. 

CHAPTER 569— DISCHARGE OF ENLISTED 
MEMBERS 

Sec. 

[6291. Repealed.] 

6292. Minors enlisted upon false statement of age. 
[6293 to 6298. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §503(46), Dec. 12, 1980, 94 
Stat. 2914, struck out item 6294 "Women in the Regular 
Navy and Regular Marine Corps: termination of enlist- 
ment". 

1968— Pub. L. 90-235, §§ 3(a)(4), (b)(4), 8(4), Jan. 2, 1968, 
81 Stat. 758, 764, struck out item 6291 "Honorable dis- 
charges", item 6293 "Minors enlisted without consent 
of parent or guardian", item 6295 "Regular Navy: early 
discharge", item 6296 "Furlough without pay", item 
6297 "Disposition of uniform; clothing allowance; emer- 
gency funds", and item 6298 "Authority to live at a re- 
ceiving station after honorable discharge". 

[§6291. Repealed. Pub. L. 90-235, § 3(b)(1), Jan. 2, 
1968, 81 Stat. 758] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 391, pro- 
vided for honorable discharges for enlisted members of 
the naval service. 



§6292. Minors enlisted upon false statement of 
age 

(a) The Secretary of the Navy, under regula- 
tions prescribed by him, may discharge or re- 
lease from the naval service, with pay and al- 
lowances and form of discharge certificate ap- 
propriate for his service after enlistment, any 
enlisted member who, as the result of a false 
statement of age on his application for enlist- 
ment, was enlisted while under the minimum 
statutory or administrative age limit. A mem- 
ber so discharged or released is entitled to 
transportation in kind and subsistence from the 
place of discharge to his home. 

(b) Appropriations available for pay and allow- 
ances, subsistence, and transportation of en- 
listed members of the naval service are avail- 
able for payments under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 391.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6292(a) 


34 U.S.C. 900a. 


Sept. 24. 1945. ch. 385, §1, 






59 Stat. 536. 


6292(b) 


34 U.S.C. 900a (note). 


Sept. 24. 1945. ch. 385, §3. 






59 Stat. 537. 



The word "member" is substituted for the word "per- 
son" and the words "naval service" are substituted for 
the words "Navy, Marine Corps, and the Reserve com- 
ponents thereof". The words "form of" are added for 
clarity. Reference to the date "September 24, 1945" is 
omitted as unnecessary. The words "is entitled to" are 
substituted for the words "shall be furnished" for uni- 
formity. The decision of the Comptroller General of De- 
cember 23, 1949 (B-91297), has not been overlooked. That 
decision, without passing on a case in which the point 
was involved, indicated that the transportation entitle- 
ment in 34 U.S.C. 900a might be impliedly repealed by 
the Career Compensation Act of 1949. The editors of the 
United States Code Annotated, apparently on the basis 
of this decision, have omitted 34 U.S.C.A. 900a from the 
1954 pocket part. A conclusion that the section is re- 
pealed, however, defeats the specific purpose of the pro- 
vision, which, as indicated in the legislative hearings, 
was to insure that underage dischargees would be 
transported home and not simply released at the place 
of discharge. 



[§6293. Repealed. Pub. L. 90-235, § 3(a)(2), Jan. 2, 
1968, 81 Stat. 757] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 392, pro- 
vided for discharges for minors enlisted in the naval 
service or in the Regular Navy as seamen, seamen ap- 
prentices or seamen recruits. See section 1170 of this 
title. 



[§6294. Repealed. Pub. L. 96-513, title III, 
§ 373(g), Dec. 12, 1980, 94 Stat. 2903] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 392, au- 
thorized Secretary of Navy to terminate enlistment of 
and discharge any enlisted woman in Regular Navy or 
Regular Marine Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 
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[§§6295 to 6298. Repealed. Pub. L. 90-235, 
§§ 3(a)(2), (b)(1), 8(3), Jan. 2, 1968, 81 Stat. 757, 
758, 764] 

Section 6295, act Aug. 10, 1956, ch. 1041, 70A Stat. 392, 
provided for early discharges from the Regular Navy. 
See section 1171 of this title. 

Section 6296, act Aug. 10, 1956, ch. 1041, 70A Stat. 392, 
provided for furlough without pay for any enlisted 
member of the Regular Navy for the unexpired term of 
his enlistment. 

Section 6297, act Aug. 10, 1956, ch. 1041, 70A Stat. 393, 
provided for disposition of uniforms of enlisted mem- 
bers of the naval service who were discharged and for 
disposition of uniforms of and clothing allowance and 
emergency funds for enlisted members of the naval 
service who were discharged other than honorably. 

Section 6298, act Aug. 10, 1956, ch. 1041, 70A Stat. 393, 
authorized Secretary of Navy to permit any person 
honorably discharged from the naval service to live at 
any naval receiving station while he was eligible for a 
reenlistment bonus. 

CHAPTER 571— VOLUNTARY RETIREMENT 

Sec. 

6321. Officers: 40 years. 

6322. Officers: 30 years. 

6323. Officers: 20 years. 

6324. Officers: creditable service. 

6325. Officers: retired grade and pay. 

6326. Enlisted members: 30 years. 

6327. Officers and enlisted members of the Navy 

Reserve and Marine Corps Reserve: 30 years; 
20 years; retired pay. 

6328. Computation of years of service: voluntary 

retirement. 

6329. Officers not to be retired for misconduct. 

6330. Enlisted members: transfer to Fleet Reserve 

and Fleet Marine Corps Reserve; retainer 
pay. 

6331. Members of the Fleet Reserve and Fleet Ma- 

rine Corps Reserve: transfer to the retired 
list; retired pay. 

6332. Conclusiveness of transfers. 

6333. Computation of retired and retainer pay. 

6334. Higher grade after 30 years of service: war- 

rant officers and enlisted members. 

6335. Restoration to former grade: warrant officers 

and enlisted members. 

6336. Highest grade held satisfactorily: Reserve en- 

listed members reduced in grade not as a re- 
sult of the member's misconduct. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(B), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for "Naval Reserve" in item 6327. 

1996— Pub. L. 104-201, div. A, title V, § 532(b)(2), Sept. 
23, 1996, 110 Stat. 2519, added item 6336. 

Pub. L. 104-106, div. A, title V, § 561(d)(3)(B), Feb. 10, 
1996, 110 Stat. 323, added item 6328. 

1987— Pub. L. 100-180, div. A, title V, § 512(e)(2), Dec. 4, 
1987, 101 Stat. 1091, added items 6334 and 6335. 

1986— Pub. L. 99-348, title III, § 304(b)(3), July 1, 1986, 
100 Stat. 704, struck out item 6328 "Treatment of frac- 
tions of years of service in computing retired pay" and 
substituted "Computation of" for "Treatment of frac- 
tions of dollar amounts in computing" in item 6333. 

1983— Pub. L. 98-94, title IX, §922(a)(10)(B), Sept. 24, 
1983, 97 Stat. 641, added item 6333. 

1967— Pub. L. 90-130, §1(23)(B), Nov. 8, 1967, 81 Stat. 
380, struck out "Nurse Corps" before "Officers" in item 
6324. 

§6321. Officers: 40 years 

(a) Each officer of the Regular Navy or the 
Regular Marine Corps holding a permanent ap- 
pointment in the grade of warrant officer, W-l, 



or above who applies for retirement after com- 
pleting 40 or more years of active service shall 
be retired by the Secretary of the Navy. 

(b) For the purpose of this section, an officer's 
years of active service are computed by adding 
all his active service in the armed forces. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 393.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6321 


34 U.S.C. 381. 

34 U.S.C. 879 (less appli- 
cability to enlisted 
men). 

34 U.S.C. 626-l(a) (1st 
sentence). 


R.S. 1443; June 17, 1948, 
ch. 497, §l(a), 62 Stat. 
477. 

June 4, 1920, ch. 228, §3 
(3d proviso, less appli- 
cability to enlisted 
men). 41 Stat. 835. 

Aug. 7, 1947, ch. 512, 
§ 314(a) (1st sentence), 
61 Stat. 863; May 5, 
1954, ch. 180. §205, 68 
Stat. 68. 





In subsection (a) the words "Regular" and "holding a 
permanent appointment in the grade of warrant officer, 
W-l, or above" are inserted for clarity. The word 
"shall" is substituted for the word "may" because the 
Attorney General has construed R.S. 1443 as conferring 
a right to retirement upon officers who apply for it 
after 40 years of service (30 Op. Atty. Gen. 406). The 
words "from active service" are omitted as surplusage. 
The words "after completing 40 or more years of active 
service" are substituted for the words "has been forty 
years in the service of the United States" for clarity. 

In subsection (b) the accepted meaning of the words 
"service of the United States" is spelled out for clarity. 
They have been consistently interpreted to include ac- 
tive service in the armed forces as defined in this title. 

§ 6322. Officers: 30 years 

(a) An officer of the Regular Navy or the Reg- 
ular Marine Corps holding a permanent appoint- 
ment in the grade of warrant officer, W-l, or 
above who applies for retirement after complet- 
ing 30 or more years of active service may, in 
the discretion of the Secretary of the Navy, be 
retired. 

(b) For the purpose of this section, an officer's 
years of active service are computed by adding 
all his active service in the armed forces. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 394; Pub. L. 
96-342, title VIII, § 813(d)(1), Sept. 8, 1980, 94 Stat. 
1104; Pub. L. 96-513, §513(17), Dec. 12, 1980, 94 
Stat. 2932; Pub. L. 99-348, title II, § 203(b)(1), July 
1, 1986, 100 Stat. 696.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6322 


34 U.S.C. 383. 

34 U.S.C. 879 (less appli- 
cability to enlisted 
men). 

34 U.S.C. 626-l(a) (1st 
sentence). 


May 13. 1908, ch. 166, 35 
Stat. 128 (8th sentence, 
less proviso); June 17, 
1948, ch. 497. §l(d), 62 
Stat. 477. 

June 4, 1920, ch. 228, §3 
(3d proviso, less appli- 
cability to enlisted 
men), 41 Stat. 835. 

Aug. 7, 1947, ch. 512, 
§ 314(a) (1st sentence). 
61 Stat. 863; May 5, 
1954, ch. 180, §205, 68 
Stat. 68. 





In subsection (a) the words "Regular" and "holding a 
permanent appointment in the grade of warrant officer, 
W-l, or above" are inserted for clarity. The words 
"after completing 30 or more years of active service" 
are substituted for the words "has been thirty years in 
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the service" for clarity. The words "retired from active 
service" are omitted as surplusage. 

Subsection (b) is added to clarify the word "service". 
It has been consistently interpreted to include active 
service in the armed forces as defined in this title. 

In subsection (c) the words "is entitled to retired pay 
at the rate of 75 percent of the highest basic pay of the 
grade in which retired" are substituted for the words 
"with three-fourths of the highest pay of his grade" for 
clarity and uniformity of expression. 

Amendments 

1986— Subsec. (c). Pub. L. 99-348 struck out subsec. (c) 
which provided that each officer retired under this sec- 
tion be entitled to retired pay, in the case of an officer 
who first became a member of a uniformed service, as 
defined in section 1407(a)(2), before Sept. 8, 1980, at the 
rate of 75 percent of the highest basic pay of the grade 
in which retired, and in the case of an officer who first 
became a member of a uniformed service, as defined in 
section 1407(a)(2), on or after Sept. 8, 1980, at the rate 
of 75 percent of the monthly retired pay base computed 
under section 1407(d). 

1980 — Subsec. (c). Pub. L. 96-513 substituted "Septem- 
ber 8, 1980" for "the date of the enactment of the De- 
partment of Defense Authorization Act, 1981" wherever 
appearing. 

Pub. L. 96-342 designated existing provisions as par. 
(1), inserted provision limiting applicability to officers 
who became members of the uniformed services before 
the date of the enactment of the Department of Defense 
Authorization Act, 1981, and added par. (2). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§6323. Officers: 20 years 

(a) (1) An officer of the Navy or the Marine 
Corps who applies for retirement after complet- 
ing' more than 20 years of active service, of 
which at least 10 years was service as a commis- 
sioned officer, may, in the discretion of the 
President, be retired on the first day of any 
month designated by the President. 

(2)(A) The Secretary of Defense may authorize 
the Secretary of the Navy, during the period 
specified in subparagraph (B), to reduce the re- 
quirement under paragraph (1) for at least 10 
years of active service as a commissioned officer 
to a period (determined by the Secretary) of not 
less than eight years. 

(B) The period specified in this subparagraph 
is the period beginning on the date of the enact- 
ment of the Ike Skelton National Defense Au- 
thorization Act for Fiscal Year 2011 and ending 
on September 30, 2013. 

(b) For the purposes of this section — 

(1) an officer's years of active service are 
computed by adding all his active service in 
the armed forces; and 

(2) his years of service as a commissioned of- 
ficer are computed by adding all his active 
service in the armed forces under permanent 
or temporary appointments in grades above 
warrant officer, W-l. 

(c) The retired grade of an officer retired 
under this section is the grade determined under 
section 1370 of this title. 

(d) A warrant officer who retires under this 
section may elect to be placed on the retired list 
in the highest grade and with the highest retired 
pay to which he is entitled under any provision 



of this title. If the pay of that highest grade is 
less than the pay of any warrant grade satisfac- 
torily held by him on active duty, his retired 
pay shall be based on the higher pay. 

(e) Unless otherwise entitled to higher pay, an 
officer retired under this section is entitled to 
retired pay computed under section 6333 of this 
title. 

(f) Officers of the Navy Reserve and the Ma- 
rine Corps Reserve who were transferred to the 
Retired Reserve from an honorary retired list 
under section 213(b) of the Armed Forces Re- 
serve Act of 1952 (66 Stat. 485), or are transferred 
to the Retired Reserve under section 6327 of this 
title, may be retired under this section, not- 
withstanding their retired status, if they are 
otherwise eligible. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 394; Pub. L. 
85-861, §1(142), Sept. 2, 1958, 72 Stat. 1509; Pub. L. 
88-132, § 5(h)(4), Oct. 2, 1963, 77 Stat. 214; Pub. L. 
96-342, title VIII, § 813(d)(2), Sept. 8, 1980, 94 Stat. 
1104; Pub. L. 96-513, title V, §§503(47)(A), 513(17), 
Dec. 12, 1980, 94 Stat. 2914, 2932; Pub. L. 99-348, 
title II, § 203(b)(2), July 1, 1986, 100 Stat. 696; Pub. 
L. 101-510, div. A, title V, § 523(b), Nov. 5, 1990, 104 
Stat. 1562; Pub. L. 103-160, div. A, title V, § 561(c), 
Nov. 30, 1993, 107 Stat. 1667; Pub. L. 105-261, div. 
A, title V, § 561(e), Oct. 17, 1998, 112 Stat. 2025; 
Pub. L. 106-398, §1 [[div. A], title V, § 571(e)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 109-163, 
div. A, title V, §§ 502(b), 515(b)(1)(H), Jan. 6, 2006, 
119 Stat. 3225, 3233; Pub. L. 109-364, div. A, title 
X, §1071(a)(33), Oct. 17, 2006, 120 Stat. 2400; Pub. 
L. 111-383, div. A, title V, § 506(b), Jan. 7, 2011, 124 
Stat. 4210.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6323(a), 

(b). 
6323(c) 


34 U.S.C. 410b. 
34 U.S.C. 410b-l. 


Feb. 21, 1946, ch. 34. §6, 60 

Stat. 27. 
Apr. 14, 1949, ch. 52, §1 

(less applicability to 

Act of June 29, 1948. ch. 

708, § 301(b), 62 Stat. 

1087), 63 Stat. 47. 



In subsection (b) the words "or the Reserve Compo- 
nents thereof" are omitted because the terms "Navy", 
"Marine Corps", and "Coast Guard" include the reserve 
components. The words "including active duty for 
training" are omitted because the term "active duty" 
is defined in this title as including training duty. 

The Act of April 14, 1949 (34 U.S.C. 410b-l), extending 
the benefits of 34 U.S.C. 410b to officers on the honorary 
retired lists, was enacted because the Comptroller Gen- 
eral had held that these officers, being already in a re- 
tired status, could not be retired under 34 U.S.C. 410b 
(U.S. Code Congressional Service, 1949, p. 1179). The pro- 
visions of the Naval Reserve Act of 1938 relating to the 
honorary retired lists were repealed by §803 of the 
Armed Forces Reserve Act of 1952, but insofar as they 
provided for retirement and retired pay they were reen- 
acted, for a period of 20 years, in §413 of that act (50 
U.S.C. 1052). Persons on the honorary retired lists when 
the Armed Forces Reserve Act of 1952 was passed were 
transferred to the appropriate Retired Reserve under 
§213 of the Act. Persons qualifying for retirement under 
§413 are likewise placed in the Retired Reserve. The 
purpose of Congress in enacting §413 was to preserve 
the accrued rights of persons who were members of re- 
serve components on January 1, 1953, the effective date 
of the Act (U.S. Code Congressional and Administrative 
News, 1952, p. 3584). One of their rights was the right to 
apply for retirement under 34 U.S.C. 410b upon comple- 
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tion of the required service, notwithstanding- the fact 
that, before qualifying for retirement under that sec- 
tion, they had already acquired a retired status. Sub- 
section (c) is worded accordingly. 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6323(a), 


34 App. :410b. 


Aug. 4. 1955, ch. 553, §1. 


(b). 




69 Stat. 493; Aug-. 9. 






1955. ch. 678, §l(a), (b), 






69 Stat. 614. 


6323(c), (e) 


[No source]. 


[No source]. 


6323(d) 


[No source]. 


[No source]. 


6323(f) 


[No source]. 


[No source]. 



In subsection (b), the words "armed forces" are sub- 
stituted for the words "Navy, Marine Corps, Army, Air 
Force, or Coast Guard, or the Reserve Components 
thereof" because "armed forces", as defined in this 
title, is a collective term for these elements. 

Subsections (c) and (e) state rules, formerly stated in 
section 6325, with respect to officers retired under this 
section. 

Subsection (d) states a rule, formerly stated in sec- 
tion 6325, with respect to warrant officers retired under 
this section. 

In subsections (c) and (e), the words "Unless other- 
wise entitled to a higher grade" and "Unless otherwise 
entitled to higher pay" are substituted for 34 
App.:410c(b). 

In subsection (d), the second and third provisos of 34 
App. :410b, relating to officers whose basic pay is not 
based on years of service, is omitted as obsolete. Under 
the Career Compensation Act of 1949 (37 U.S.C. 231 et 
seq.), the basic pay of all officers is based on years of 
service. The subsection is worded to conform to the ter- 
minology of the Career Compensation Act of 1949 and to 
make clear the fact that the amount of retired pay is 
not permanently fixed at the time of retirement but is 
subject to change when rates of basic pay are changed, 
as provided in 34 App.:410q. 

Subsection (f) was formerly subsection (c). 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (a)(2)(B), is the date of enactment 
of Pub. L. 111-383, which was approved Jan. 7, 2011. 

Section 213(b) of the Armed Forces Reserve Act of 
1952 (66 Stat. 485), referred to in subsec. (f), was classi- 
fied to section 933 of Title 50, War and National De- 
fense, and was repealed by section 53 of act Aug. 10, 
1956. 

Amendments 

2011— Subsec. (a)(2)(B). Pub. L. 111-383 substituted 
"the date of the enactment of the Ike Skelton National 
Defense Authorization Act for Fiscal Year 2011 and end- 
ing on September 30, 2013" for "January 6, 2006, and 
ending on December 31, 2008". 

2006— Subsec. (a)(2). Pub. L. 109-364 struck out second 
comma after "subparagraph (B)" in subpar. (A) and 
substituted "January 6, 2006," for "the date of the en- 
actment of the National Defense Authorization Act for 
Fiscal Year 2006" in subpar. (B). 

Pub. L. 109-163, § 502(b), designated existing provisions 
as subpar. (A), substituted "during the period specified 
in subparagraph (B)," for "during the period beginning 
on October 1, 1990, and ending on December 31, 2001", 
and added subpar. (B). 

Subsec. (f). Pub. L. 109-163, § 515(b)(1)(H), substituted 
"Navy Reserve" for "Naval Reserve". 

2000— Subsec. (a)(2). Pub. L. 106-398 substituted "De- 
cember 31, 2001" for "September 30, 2001". 

1998— Subsec. (a)(2). Pub. L. 105-261 substituted "dur- 
ing the period beginning on October 1, 1990, and ending 
on September 30, 2001" for "during the nine-year period 
beginning on October 1, 1990". 

1993— Subsec. (a)(2). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 



1990 — Subsec. (a). Pub. L. 101-510 designated existing 
provisions as par. (1) and added par. (2). 

1986 — Subsec. (e). Pub. L. 99-348 substituted provision 
that retired pay be computed under section 6333 for pro- 
vision that retired pay, in the case of an officer who 
first became a member of a uniformed service, as de- 
fined in section 1407(a)(2), before Sept. 8, 1980, be at the 
rate of 2Vz percent of the basic pay of the grade in 
which retired, or in the case of an officer who first be- 
came a member of a uniformed service, as defined in 
section 1407(a)(2), on or after Sept. 8, 1980, be at the rate 
of 2Vz percent of the monthly retired pay base com- 
puted under section 1407(d), which rates were to be mul- 
tiplied by the number of years of service credited under 
section 1405, but such retired pay was not to be more 
than 75 percent of the basic pay or monthly retired pay 
base upon which the computation of retired pay was 
based. 

1980— Subsec. (c). Pub. L. 96-513, §503(47)(A), sub- 
stituted provisions that the retired grade of an officer 
retired under this section is the grade determined 
under section 1370 of this title for provisions that had 
set the grade of officers retired under this section at 
the highest grade, permanent or temporary, in which 
he had served satisfactorily on active duty as deter- 
mined by the Secretary of the Navy; or, if the Sec- 
retary determined that he had not served satisfactorily 
in his highest temporary grade, in the next lower grade 
in which he had served, but not lower than his perma- 
nent grade. 

Subsec. (e). Pub. L. 96-513, §513(17), substituted "Sep- 
tember 8, 1980" for "the date of the enactment of the 
Department of Defense Authorization Act, 1981" wher- 
ever appearing. 

Pub. L. 96-342 designated existing provisions as par. 

(1) , inserted provision limiting applicability to officers 
who became members of the uniformed services before 
the date of the enactment of the Department of Defense 
Authorization Act, 1981, and added par. (2). 

1963— Subsec. (e). Pub. L. 88-132 substituted "of" for 
"to which he would be entitled if serving on active duty 
in" after "2V2 percent of the basic pay". 

1958 — Subsec. (a). Pub. L. 85-861 substituted "first day 
of any month" for "first day of the month". 

Subsec. (b). Pub. L. 85-861 inserted provisions in cl. 

(2) . 

Subsecs. (c) to (f). Pub. L. 85-861 added subsecs. (c) to 
(e) and redesignated former subsec. (c) as (f). 

Effective Date of 1980 Amendment 

Amendment by section 503(47) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 513(17) of 
Pub. L. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Delegation of Functions 

Functions of President under subsec. (a) to approve 
application of an officer of Navy or Marine Corps for re- 
tirement after completion of more than 20 years of ac- 
tive service and to designate month in which such re- 
tirements shall become effective delegated to Sec- 
retary of Defense to perform, without approval, ratifi- 
cation, or other action by President, and with author- 
ity for Secretary to redelegate, see Ex. Ord. No. 12396, 
§§l(e), 3, Dec. 9, 1982, 47 F.R. 55897, 55898, set out as a 
note under section 301 of Title 3, The President. 

For delegation to Secretary of Homeland Security of 
authority vested in President, see section 2(g) of Ex. 
Ord. No. 10637, Sept. 16, 1955, 20 F.R. 7025, as amended, 
set out as a note under section 301 of Title 3, The Presi- 
dent. 
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Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the Navy, 
during the period beginning Oct. 23, 1992, and ending 
Oct. 1, 1995, to apply this section to an officer with at 
least 15 but less than 20 years of service by substituting 
"at least 15 years" for "at least 20 years" in subsec. (a) 
of this section, see section 4403 of Pub. L. 102-484, set 
out as a note under section 1293 of this title. 

§ 6324. Officers: creditable service 

For the purpose of this chapter, service as a 
nurse in the armed forces before April 16, 1947, is 
considered as commissioned service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 394; Pub. L. 
86-197, §1(6), Aug. 25, 1959, 73 Stat. 426; Pub. L. 

89- 609, §1(15), Sept. 30, 1966, 80 Stat. 853; Pub. L. 

90- 130, §1(23)(A), Nov. 8, 1967, 81 Stat. 380.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6324 


34 U.S.C. 43g(h). 


Apr. 16, 1947. oh. 38, 
§207(1), 61 Stat. 50; re- 
designated (h), Aug. 7, 
1947. ch. 512, § 434(d), 61 
Stat. 882. 





The words "or the reserve components thereof" are 
omitted because "Army", "Navy", and "Air Force", as 
defined in this title, include the reserve components. 

Amendments 

1967 — Pub. L. 90-130 substituted provision reciting 
simply that service as a nurse in the armed forces be- 
fore April 16, 1947, is considered as commissioned serv- 
ice for purposes of this chapter for provisions making 
specific reference to service under an appointment or 
contract or as a commissioned officer in the Nurse 
Corps of the Army or the Navy or as a commissioned 
officer of the Air Force designated as an Air Force 
Nurse. 

1966— Pub. L. 89-609 substituted "the person's" for 
"her" in introductory text in two places. 

1959— Pub. L. 86-197 substituted "a regular officer or 
a reserve officer" for "an officer". 

Authority op Military Department Secretaries To 
Convene Boards To Recommend Deferment of Re- 
tirement or Separation of Nurses 

Secretaries authorized until July 1, 1972, to convene 
boards of officers to consider and recommend defer- 
ment of separation or retirement of officers of the 
Army Nurse Corps, officers of the Navy Nurse Corps, 
and Air Force nurses, as needs of the service require, 
see section 4(f) of Pub. L. 90-130, set out as a note under 
section 3069 of this title. 

§ 6325. Officers: retired grade and pay 

(a) Except as provided in subsection (b) or sec- 
tion 1370 of this title, each officer who is retired 
under section 6321 or 6322 of this title — 

(1) unless otherwise entitled to a higher 
grade, shall be retired in the grade in which he 
was serving at the time of retirement; and 

(2) unless otherwise entitled to higher pay, is 
entitled to retired pay computed under section 
6333 of this title. 

(b) Each officer who is retired while serving in 
the grade of admiral, vice admiral, general, or 
lieutenant general by virtue of an appointment 
under section 601 of this title or who is retired 
while serving in a grade to which he was ap- 
pointed or promoted under section 603 of this 
title or promoted under section 602 1 (as in effect 



before February 1, 1992) or section 5721 of this 
title— 

(1) unless otherwise entitled to a higher 
grade, shall be retired in the grade he would 
hold if he had not received such an appoint- 
ment; and 

(2) unless otherwise entitled to higher pay, is 
entitled to retired pay computed under section 
6333 of this title. 

(c) A warrant officer who retires under section 
6321, 6322, or 6323 of this title may elect to be 
placed on the retired list in the highest grade 
and with the highest retired pay to which he is 
entitled under any provision of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 394; Pub. L. 
85-422, § 11(a)(6)(B), May 20, 1958, 72 Stat. 131; 
Pub. L. 85-861, §1(143), Sept. 2, 1958, 72 Stat. 1509; 
Pub. L. 88-132, § 5(h)(4), Oct. 2, 1963, 77 Stat. 214; 
Pub. L. 95-377, §7, Sept. 19, 1978, 92 Stat. 721; 
Pub. L. 96-342, title VIII, § 813(d)(3), Sept. 8, 1980, 
94 Stat. 1104; Pub. L. 96-513, title V, §§503(47)(B), 
513(17), Dec. 12, 1980, 94 Stat. 2914, 2932; Pub. L. 
97-22, § 10(b)(8), July 10, 1981, 95 Stat. 137; Pub. L. 
99-348, title I, § 104(c)(2), title II, § 203(b)(3), July 
1, 1986, 100 Stat. 691, 696; Pub. L. 102-484, div. A, 
title X, §1052(39), Oct. 23, 1992, 106 Stat. 2501.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



Source (U.S. Code) 



34 U.S.C. 410m. 



34 U.S.C. 626-l(a) (1st 
sentence). 



34 U.S.C. 389 (1st sen- 
tence as applicable to 
grade). 

34 U.S.C. 410c(a) (as ap- 
plicable to retired pay 
of officers retired 
under 34 U.S.C. 410b). 



34 U.S.C. 43g(d). 



34 U.S.C. 43g(f). 



34 U.S.C. 410r(a), (g). 



34 U.S.C. 625h(a). 

34 U.S.C. 430(f) (as appli- 
cable to officers re- 
tired under 34 U.S.C. 
381, 34 U.S.C. 383, and 
34 U.S.C. 410b). 



Source (Statutes at Large) 



Aug. 7, 1947, ch. 512, 
§316(3), 61 Stat. 868. 

Aug. 7, 1947. ch. 512, 
§ 314(a) (1st sentence), 
61 Stat. 863; May 5, 
1954, ch. 180. §205, 68 
Stat. 68. 

R.S. 1457 (1st sentence as 
applicable to grade). 

Feb. 21, 1946, ch. 34, §7(a) 
(as applicable to re- 
tired pay of officers re- 
tired under §6), 60 
Stat. 27; Aug. 7, 1947, 
ch. 512, § 432(a). 61 Stat. 
881. 

Apr. 16, 1947, ch. 38, 
§ 207(e), 61 Stat. 49; re- 
designated (d), Aug. 7, 
1947, ch. 512, §434(d), 61 
Stat. 882; May 16, 1950, 
ch. 186, §3(i), 64 Stat. 
162. 

Apr. 16, 1947, ch. 38, 
§ 207(g), 61 Stat. 49; re- 
designated (f), Aug. 7, 
1947, ch. 512. § 434(d), 61 
Stat. 882. 

June 12. 1948, ch. 449, 
§ 207(a), (g), 62 Stat. 
366. 

June 12. 1948, ch. 449, 
§ 213(a). 62 Stat. 369. 

May 29, 1954. ch. 249, 
§ 14(f), 68 Stat. 163 (as 
applicable to officers 
retired under R.S. 1443, 
Act of May 13, 1908, ch. 
166, 35 Stat. 128 (8th 
sentence, less proviso), 
and Act of Feb. 21, 1946. 
ch. 34, §6, 60 Stat. 27). 



iSee References in Text note below. 



Title III of the Officer Personnel Act of 1947 author- 
izes temporary promotions to the grades of lieutenant 
through rear admiral. The purpose of §316(j) of that act 
(34 U.S.C. 410m) was to insure that each officer who is 
temporarily promoted under that Title, and who retires 
before he receives a permanent appointment in the 
grade in which he is serving, will be considered, for the 
purposes of the laws relating to retired grade and pay, 
to be serving in the grade he holds pursuant to his tem- 
porary appointment. Since §5001 of this title provides 
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that an officer who holds a permanent appointment in 
one grade and a temporary appointment in a higher 
grade is considered as serving in the higher grade, a re- 
statement of the substance of §316(j) is unnecessary and 
is omitted from subsection (a). The words "retired 
other than by reason of physical disability incurred in 
line of duty", in 34 U.S.C. 43g(d) and (f) and 34 U.S.C. 
410r(g), are omitted as unnecessary, since this section 
relates only to officers who are voluntarily retired 
under this chapter. The words "basic pay to which he 
would be entitled if serving on active duty in the grade 
in which retired" are substituted for the words "active- 
duty pay with longevity credit of the rank with which 
retired" in 34 U.S.C. 410c(a), for the words "active-duty 
pay to which entitled at the time of retirement" in 34 
U.S.C. 43g(d), and for the words "active-duty pay to 
which she would be entitled if serving, at the time of 
retirement, on active duty in the rank in which placed 
upon the retired list" in 34 U.S.C. 43g(f) and 34 U.S.C. 
410r(g), to make clear the fact that the amount of re- 
tired pay is not permanently fixed at the time of retire- 
ment but is subject to change when rates of basic pay 
are changed, as provided in 34 U.S.C. 410q. The words 
"basic pay" are substituted for the words "active-duty 
pay" and the words "creditable for basic pay" are sub- 
stituted for the words "for which entitled to credit in 
the computation of her active-duty pay", and for the 
words "for which entitled to credit in the computation 
of their pay while on active duty" to conform to the 
terminology used in the Career Compensation Act of 
1949 (37 U.S.C. 231 et seq.) 

Unlike provisions of law authorizing retirement on 
various other grounds, R.S. 1443, which provides for the 
retirement of officers on their own application after 40 
years of service, contains no provisions as to retired 
pay. R.S. 1588 provided, inter alia, that officers so re- 
tired should received retired pay at the rate of 75 per- 
cent of the sea pay of their respective grades, but that 
section was expressly repealed by § 531(a)(7) of the Ca- 
reer Compensation Act of 1949, leaving no specific pro- 
vision for the retired pay of officers retired under R.S. 
1443. It would be absurd to assume, however, that Con- 
gress intended that an officer having 40 years of service 
should be retired without pay, when he could have been 
retired with pay at any time within the preceding 20 
years. By the repeal of R.S. 1588 Congress intended 
merely to remove obsolete and superseded provisions as 
to retirement at age 62 and retirement after 45 years of 
service, references to sea pay, and provisions, inconsist- 
ent with later law, for half pay for officers retired for 
other reasons. Congress intended the retired pay of offi- 
cers retired after 40 years of service to be computed ac- 
cording to the formula prescribed generally for retired 
officers, other than for officers retired by reason of 
physical disability, and this section is worded accord- 
ingly. 

Subsection (b) is added for clarity. With respect to of- 
ficers appointed under §§ 5231 or 5232 of this title it rep- 
resents a necessary inference from 34 U.S.C. 410o and 
623b(e), codified in §5233 of this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6325 


[No source]. 


[No source]. 





The reference to section 6323 is deleted, since it is no 
longer appropriate to include in this section officers re- 
tired under section 6323. 



References in Text 

Section 602 of this title, referred to in subsec. (b), was 
repealed by Pub. L. 102-190, div. A, title XI, § 1113(a), 
Dec. 5, 1991, 105 Stat. 1502. 

Amendments 

1992— Subsec. (b). Pub. L. 102-484 substituted "section 
602 (as in effect before February 1, 1992) or section 5721" 
for "section 602 or 5721". 



1986— Subsec. (a)(2). Pub. L. 99-348, § 203(b)(3), sub- 
stituted provision that retired pay be computed under 
section 6333 for provision that retired pay, in the case 
of an officer who first became a member of a uniformed 
service, as defined in section 1407(a)(2), before Sept. 8, 
1980, be at the rate of 2V2 percent of the basic pay of the 
grade in which he retired, or in the case of an officer 
who first became a member of a uniformed service, as 
defined in section 1407(a)(2), on or after Sept. 8, 1980, be 
at the rate of 2V2 percent of the monthly retired pay 
base computed under section 1407(d), which rates were 
to be multiplied by the number of years of service cred- 
ited under section 1405, but such retired pay was not to 
be more than 75 percent of the basic pay or monthly re- 
tired pay base upon which the computation of retired 
pay was based. 

Subsec. (b)(2). Pub. L. 99-348, §203(b)(3), substituted 
provision that retired pay be computed under section 
6333 for provision that retired pay, in the case of an of- 
ficer who first became a member of a uniformed serv- 
ice, as defined in section 1407(a)(2), before Sept. 8, 1980, 
be at the rate of 2V2 percent of the basic pay of the 
grade he would have held if he had not received an ap- 
pointment, or in the case of an officer who first became 
a member of a uniformed service, as defined in section 
1407(a)(2), on or after Sept. 8, 1980, be at the rate of 2V2 
percent of the monthly retired pay base computed 
under section 1407(d), which rates were to be multiplied 
by the number of years of service credited under sec- 
tion 1405, but such retired pay was not to be more than 
75 percent of the basic pay or monthly retired pay base 
upon which the computation of retired pay was based. 

Subsec. (c). Pub. L. 99-348, § 104(c)(2), struck out pro- 
vision that if the pay of that highest grade was less 
than the pay of any warrant grade satisfactorily held 
by him on active duty, his retired pay would be based 
on the higher pay. 

1981 — Subsec. (b). Pub. L. 97-22, in provisions preced- 
ing par. (1), substituted "appointed or promoted under 
section 603 of this title or promoted under section 602 
or 5721 of this title" for "appointed under section 5597 
of this title or promoted under section 5787 or 5787d of 
this title". 

1980— Subsec. (a). Pub. L. 96-513, §503(47)(B)(i), in- 
serted "or section 1370 of this title" after "subsection 
(b)". 

Subsec. (a)(2). Pub. L. 96-513, §513(17), substituted 
"September 8, 1980" for "the date of the enactment of 
the Department of Defense Authorization Act, 1981" 
wherever appearing. 

Pub. L. 96-342, § 813(d)(3)(A), designated existing pro- 
visions as subpar. (A), inserted provision limiting appli- 
cability to officers who became members of the uni- 
formed services before the date of the enactment of the 
Department of Defense Authorization Act, 1981, and 
added subpar. (B). 

Subsec. (b). Pub. L. 96-513, §503(47)(B)(ii), substituted 
"601" for "5231 or 5232". 

Subsec. (b)(2). Pub. L. 96-513, §513(17), substituted 
"September 8, 1980" for "the date of the enactment of 
the Department of Defense Authorization Act, 1981" 
wherever appearing. 

Pub. L. 96-342, § 813(d)(3)(B), designated existing provi- 
sions as subpar. (A), inserted provision limiting appli- 
cability to officers who became members of the uni- 
formed services before the date of the enactment of the 
Department of Defense Authorization Act, 1981, and 
added subpar. (B). 

1978— Subsec. (b). Pub. L. 95-377 inserted "or 5787d" 
after "5787". 

1963— Subsecs. (a)(2), (b)(2). Pub. L. 88-132 substituted 
"of" for "to which he would be entitled if serving on 
active duty in" following "2Vz percent of the basic 
pay". 

1958— Subsec. (a). Pub. L. 85-861 substituted "or 6322" 
for ", 6322, or 6323". 

Subsecs. (a)(2), (b)(2). Pub. L. 85-422 substituted "that 
may be credited to him under section 1405 of this title" 
for "creditable for basic pay". 



Page 2043 



TITLE 10— ARMED FORCES 



§6326 



Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

Effective Date of 1980 Amendment 

Amendment by section 503(47) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 513(17) of 
Pub. Li. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

Recomputation of Retired Pay of Admirals and 
Vice Admirals 

Officers entitled to retired pay on May 31, 1958, who 
served on active duty before that day in the grade of 
admiral or vice admiral for a period of at least 180 days, 
authorized to recompute retired pay, see section 7(b), 
(c) of Pub. L. 85-422. 

§ 6326. Enlisted members: 30 years 

(a) Each enlisted member of the Regular Navy 
or the Regular Marine Corps who applies for re- 
tirement after completing 30 or more years of 
active service in the armed forces shall be re- 
tired by the President. 

(b) For the purpose of subsection (a), "enlisted 
member" includes a member of the Regular 
Navy or the Regular Marine Corps who holds a 
permanent enlisted grade and a temporary ap- 
pointment in a commissioned or warrant officer 
grade. 

(c) Each person retired under this section — 

(1) unless otherwise entitled to a higher 
grade, shall be retired in the grade in which 
serving at the time of retirement; and 

(2) unless otherwise entitled to higher pay, is 
entitled to retired pay computed under section 
6333 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 395; Pub. L. 
85-422, §6(9), May 20, 1958, 72 Stat. 129; Pub. L. 
85-861, §36B(20), Sept. 2, 1958, 72 Stat. 1571; Pub. 
L. 88-132, § 5(h)(4), Oct. 2, 1963, 77 Stat. 214; Pub. 
L. 90-207, §3(3), Dec. 16, 1967, 81 Stat. 653; Pub. L. 
96-342, title VIII, § 813(d)(4), Sept. 8, 1980, 94 Stat. 
1105; Pub. L. 96-513, title V, §513(17), (19), Dec. 12, 
1980, 94 Stat. 2932; Pub. L. 99-348, title II, 
§ 203(b)(4), July 1, 1986, 100 Stat. 696.) 

Historical and Revision Notes 



Historical and Revision Notes — Continued 



Revised 
section 



Source (U.S. Code) 



34 U.S.C. 431. 



A U.S.C. 879 (as applica- 
ble to enlisted men). 



Source (Statutes at Large) 



Mar. 3, 1899. ch. 413, § 17, 
30 Stat. 1008; Mar. 2, 
1907. ch. 2515, §1, 34 
Stat. 1217. 

Mar. 3, 1899, ch. 413, §17, 
30 Stat. 1008; June 22. 
1906. ch. 3518. 34 Stat. 
451; Mar. 2, 1907. ch. 
2515, §1, 34 Stat. 1217; 
June 4, 1920, ch. 228, §3 
(3d proviso as applica- 
ble to enlisted men), 41 
Stat. 835. 

June 4, 1920, ch. 228, §3 
(3d proviso as applica- 
ble to enlisted men), 41 
Stat. 835. 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




34 U.S.C. 3c(e). 

34 U.S.C. 350f(a) (less pro- 
visos). 

34 U.S.C. 410m. 
34 U.S.C. 350i(e). 


Aug. 7, 1947, ch. 512, 
§ 302(e). 61 Stat. 829. 

July 24, 1941, ch. 320, 
§7(a) (less provisos), 55 
Stat. 604; Nov. 30. 1942. 
ch. 643, 56 Stat. 1023. 

Aug. 7, 1947, ch. 512, 
§316(3), 61 Stat. 868. 

July 24, 1941, ch. 320. 
§ 10(e), 55 Stat. 605; 
Feb. 21, 1946, ch. 34, 
§8(a), 60 Stat. 28. 



In subsection (a) the word "Regular" is inserted be- 
fore the words "Navy" and "Marine Corps" to reflect 
the longstanding interpretation that 34 U.S.C. 431 ap- 
plies only to members of the Regular Navy and Regular 
Marine Corps. So much of the Act of March 2, 1907, ch. 
2515, §1 (34 U.S.C. 431), as pertains to allowances and ra- 
tions was expressly repealed by the Act of June 16, 1942, 
ch. 413, 56 Stat. 369. The words "active service in the 
armed forces" are substituted for 34 U.S.C. 432 for brev- 
ity. The reference to the former Revenue Cutter Serv- 
ice in 34 U.S.C. 432 is omitted as obsolete, inasmuch as 
that Service was absorbed by the Coast Guard in 1915. 
If there are any enlisted men not yet retired who 
served in the Revenue Cutter Service, their right to 
count that service for the purpose of this section is pro- 
tected by the saving provisions accompanying this 
title. The reference to active service in the Civil or 
Spanish-American War in 34 U.S.C. 432 is omitted as ob- 
solete. 

Subsection (b) is inserted to cover into the section 
permanent enlisted members who are temporarily ap- 
pointed to commissioned or warrant grades. 

In subsection (c) the word "grade" is substituted for 
the words "rating or rank" and the words "is entitled 
to retired pay at the rate of 75 percent of the basic pay 
to which he would be entitled if serving on active duty 
in the grade in which retired" are substituted for the 
words "and with 75 per centum of the pay of the said 
rating or rank" to conform to the terminology of the 
Career Compensation Act of 1949 (37 U.S.C. 231 et seq.). 

Subsection (d) is substituted for 34 U.S.C. 350i(e) as 
that section pertains to voluntary retirement of en- 
listed members with 30 years of active service. 

Amendments 

1986— Subsec. (c). Pub. L. 99-348 substituted provision 
that retired pay be computed under section 6333 for pro- 
vision that retired pay, in the case of a person who first 
became a member of a uniformed service, as defined in 
section 1407(a)(2), before Sept. 8, 1980, be at the rate of 
75 percent of the basic pay of the pay grade in which he 
was serving on the day before retirement or, if he 
served as master chief petty officer of the Navy or as 
sergeant major of the Marine Corps, 75 percent of the 
highest basic pay to which he was entitled while so 
serving, if that rate was higher, or in the case of a per- 
son who first became a member of a uniformed service, 
as defined in section 1407(a)(2), on or after Sept. 8, 1980, 
be computed by multiplying the monthly retired pay 
base computed under section 1407(d) by 75 percent. 

1980— Subsec. (c)(2). Pub. L. 96-513 substituted "Sep- 
tember 8, 1980" for "the date of the enactment of the 
Department of Defense Authorization Act, 1981" wher- 
ever appearing, and "master chief petty officer" for 
"senior enlisted advisor". 

Pub. L. 96-342 designated existing provisions as sub- 
par. (A), inserted provision limiting applicability to 
persons who became members of the uniformed services 
before the date of the enactment of the Department of 
Defense Authorization Act, 1981, and added subpar. (B). 

1967— Subsec. (c)(2). Pub. L. 90-207 inserted ", or if he 
has served as senior enlisted advisor of the Navy or as 
sergeant major of the Marine Corps, he shall be entitled 
to retired pay at the rate of 75 percent of the highest 
basic pay to which he was entitled while so serving, if 
that rate is higher" after "retirement". 
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1963— Subsec. (c)(2). Pub. L. 88-132 substituted "of" 
for "to which he would be entitled is serving- on active 
duty in" after '"75 percent of the basic pay". 

1958— Subsec. (c)(2). Pub. L. 85-422 substituted "pay 
grade in which he was serving on the day before retire- 
ment" for "grade in which retired". 

Subsec. (d). Pub. L. 85-861 repealed subsec. (d) which 
related to grade of members serving in a grade to which 
they were appointed under section 559V or promoted 
under section 5787 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

Amendment by Pub. L. 85-422 inapplicable to retired 
persons or to persons to whom retired pay is granted 
before May 31, 1958, see note set out under section 3991 
of this title. 

§6327. Officers and enlisted members of the 
Navy Reserve and Marine Corps Reserve: 30 
years; 20 years; retired pay 

(a) A member of the Navy Reserve or the Ma- 
rine Corps Reserve may be transferred to the 
Retired Reserve upon his request if he has com- 
pleted — 

(1) at least 30 years of active service in the 
armed forces, other than active duty for train- 
ing; or 

(2) at least 20 years of active service in the 
armed forces other than active duty for train- 
ing, the last 10 of which he served in the 11- 
year period immediately preceding his trans- 
fer to the Retired Reserve. 

(b) Each member who is transferred to the Re- 
tired Reserve under subsection (a) is entitled, 
when not on active duty, to retired pay at the 
rate of 50 percent of the basic pay of the grade 
in which retired. 

(c) This section applies only to persons who 
were members of the Navy Reserve or the Ma- 
rine Corps Reserve on January 1, 1953. 

(d) This section terminates on January 1, 1973. 
However, its termination will not affect any ac- 
crued rights to retired pay. 

(e) A member who is eligible for retirement 
under this section, and who is also eligible for 
retirement under another provision or for trans- 
fer to the Fleet Reserve or the Fleet Marine 
Corps Reserve under section 6330 of this title, is 
entitled to elect which of these benefits he is to 
receive. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 395; Pub. L. 
85-583, §1(1), Aug. 1, 1958, 72 Stat. 480; Pub. L. 
88-132, § 5(h)(5), Oct. 2, 1963, 77 Stat. 214; Pub. L. 
109-163, div. A, title V, §515(b)(l)(I), (3)(B), Jan. 6, 
2006, 119 Stat. 3233, 3234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6327 


50 U.S.C 1052(a), (b), (d), 


July 9, 1952. ch. 608, 




(e), (f). 


§ 413(a), (b), (d), (e), (f), 






66 Stat. 499. 



In subsection (a) the word "Federal" is omitted and 
the words "in the armed forces, other than active duty 
for training" are inserted. The words "active Federal 
service" are not defined in 50 U.S.C. 1052. Section 310 of 
the Naval Reserve Act of 1938, which 50 U.S.C. 1052 re- 
placed, specifies active service in the "Army, Navy, 
Marine Corps, Coast Guard, Naval Auxiliary Service, 
Naval Reserve Force, Naval Militia in Federal status, 
National Naval Volunteers, Naval Reserve, Marine 
Corps Reserve Force, and Marine Corps Reserve." 50 
U.S.C. 1052 was intended to preserve the rights of per- 
sons who, on January 1, 1953, were members of reserve 
components, so that they would not be prejudiced by 
the repeal of §310 of the Naval Reserve Act of 1938 (U.S. 
Code Congressional and Administrative News, 1952, p. 
3584). To effect that purpose, the service that was cred- 
itable under the 1938 Act must be creditable under 50 
U.S.C. 1052. The words "active service in the armed 
forces, other than active duty for training" cover all 
creditable service. The Judge Advocate General of the 
Navy, in an opinion dated August 27, 1954 (JAG 
II:2:WGA:CA:mk), held that active duty for training 
was not creditable under the 1938 Act and is, therefore, 
not creditable under the 1952 Act. 

Amendments 

2006— Pub. L. 109-163, § 515(b)(3)(B), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Subsecs. (a), (c). Pub. L. 109-163, §515(b)(l)(I), sub- 
stituted "Navy Reserve" for "Naval Reserve". 

1963— Subsec. (b). Pub. L. 88-132 substituted "of the 
grade in which retired" for "to which he would be enti- 
tled if on active duty" after "50 percent of the basic 
pay". 

1958— Subsec. (e). Pub. L. 85-583 entitled eligible 
members of Naval Reserve or Marine Corps Reserve to 
elect to transfer to Fleet Reserve or Fleet Marine Corps 
Reserve. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

§6328. Computation of years of service: vol- 
untary retirement 

(a) Enlisted Members. — Time required to be 
made up under section 972(a) of this title after 
February 10, 1996, may not be counted in com- 
puting years of service under this chapter. 

(b) Officers.— Section 972(b) of this title ex- 
cludes from computation of an officer's years of 
service for purposes of this chapter any time 
identified with respect to that officer under that 
section. 

(c) Time Spent in Seaman to Admiral Pro- 
gram. — The months of active service in pursuit 
of a baccalaureate-level degree under the Sea- 
man to Admiral (STA-21) program of the Navy 
of officer candidates selected for the program on 
or after the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal 
Year 2010 shall be excluded in computing the 
years of service of an officer who was appointed 
to the grade of ensign in the Navy upon comple- 
tion of the program to determine the eligibility 
of the officer for retirement, unless the officer 
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becomes subject to involuntary separation or re- 
tirement due to physical disability. Such active 
service shall be counted in computing the years 
of active service of the officer for all other pur- 
poses. 

(Added Pub. L. 104-106, div. A, title V, 
§ 561(d)(3)(A), Feb. 10, 1996, 110 Stat. 322; amended 
Pub. L. 107-107, div. A, title X, §1048(c)(13), Dec. 
28, 2001, 115 Stat. 1226; Pub. L. 111-84, div. A, title 
V, §505, Oct. 28, 2009, 123 Stat. 2277.) 

References in Text 

The date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2010, referred to in 
subsec. (c), is the date of enactment of Pub. L. 111-84, 
which was approved Oct. 28, 2009. 

Prior Provisions 

A prior section 6328, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 396; Sept. 24, 1983, Pub. L. 98-94, title IX, 
§ 923(c)(2), 97 Stat. 643, related to treatment of fractions 
of years of service in computing retired pay, prior to 
repeal by Pub. L. 99-348, title II, § 203(b)(5), July 1, 1986, 
100 Stat. 696. 

Amendments 

2009— Subsec. (c). Pub. L. 111-84 added subsec. (c). 

2001— Subsec. (a). Pub. L. 107-107 substituted "Feb- 
ruary 10, 1996," for "the date of the enactment of this 
section". 

Effective Date 

Section effective Feb. 10, 1996, and applicable to any 
period of time covered by section 972 of this title that 
occurs after that date, see section 561(e) of Pub. L. 
104-106, set out as an Effective Date of 1996 Amendment 
note under section 972 of this title. 

§ 6329. Officers not to be retired for misconduct 

No officer of the Navy or the Marine Corps 
may be retired because of misconduct for which 
trial by court-martial would be appropriate. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 396.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6329 


34 U.S.C. 385. 


R.S. 1456. 




34 U.S.C. 626-l(a) (1st 


Aug-. 7, 1947, oh. 512, 




sentence). 


§ 314(a) (1st sentence), 






61 Stat. 863: May 5, 






1954. ch. 180, §205. 68 






Stat. 68. 



The words "for which trial by court-martial would be 
appropriate" are substituted for the words "but he 
shall be brought to trial by court-martial for such mis- 
conduct". The peremptory command in the source text 
is at variance with the theory of the Uniform Code of 
Military Justice and conflicts with the provisions of ar- 
ticles 30, 32, and 34. The substituted words are in accord 
with the interpretation placed on R.S. 1456 in Denby v. 
Berry, 263 U.S. 29, 36 (Nov. 12, 1923). 

§ 6330. Enlisted members: transfer to Fleet Re- 
serve and Fleet Marine Corps Reserve; re- 
tainer pay 

(a) The Fleet Reserve and the Fleet Marine 
Corps Reserve are composed of members of the 
naval service transferred thereto under this sec- 
tion. 

(b) An enlisted member of the Regular Navy or 
the Navy Reserve who has completed 20 or more 
years of active service in the armed forces may, 



at his request, be transferred to the Fleet Re- 
serve. An enlisted member of the Regular Ma- 
rine Corps or the Marine Corps Reserve who has 
completed 20 or more years of active service in 
the armed forces may, at his request, be trans- 
ferred to the Fleet Marine Corps Reserve. 

(c) (1) Each member who is transferred to the 
Fleet Reserve or the Fleet Marine Corps Reserve 
under this section is entitled, when not on ac- 
tive duty, to retainer pay computed under sec- 
tion 6333 of this title. 

(2) A member may recompute his retainer pay 
under section 1402 or 1402a of this title, as appro- 
priate, to reflect active duty after transfer. 

(3) If the member has been credited by the Sec- 
retary of the Navy with extraordinary heroism 
in the line of duty, which determination by the 
Secretary is final and conclusive for all pur- 
poses, his retainer pay shall be increased by 10 
percent. 

(d) (1) For the purposes of subsection (c), each 
full month of service that is in addition to the 
number of full years of service creditable to a 
member is counted as one-twelfth of a year and 
any remaining fractional part of a month is dis- 
regarded. 

(2) In determining a member's eligibility for 
transfer to the Fleet Reserve or the Fleet Ma- 
rine Corps Reserve under subsection (b) — 

(A) a completed minority enlistment of the 
member is counted as four years of active 
service, if creditable to the member for such 
purpose before December 31, 1977; and 

(B) an enlistment of the member terminated 
within three months before the end of the 
term of enlistment is counted as active service 
for the full term, if creditable to the member 
for such purpose before December 31, 1977. 

(3) (A) Subject to subparagraph (B), in deter- 
mining a member's years of active service for 
the computation of retainer pay under sub- 
section (c) — 

(i) a completed minority enlistment of the 
member is counted as four years of active 
service; and 

(ii) an enlistment of the member terminated 
within three months before the end of the 
term of enlistment is counted as active service 
for the full term. 

(B) In the case of a member who is transferred 
to the Fleet Reserve or the Fleet Marine Corps 
Reserve under this section after December 30, 
1977, service attributable under subparagraph 
(A) to time which, after December 31, 1977, is not 
actually served by the member may not be 
counted. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 396; Pub. L. 
85-583, §1(2), (3), Aug. 1, 1958, 72 Stat. 480; Pub. L. 
90-207, §3(4), Dec. 16, 1967, 81 Stat. 653; Pub. L. 
96-342, title VIII, § 813(d)(5), Sept. 8, 1980, 94 Stat. 
1105; Pub. L. 96-513, title V, §513(17), (19), Dec. 12, 
1980, 94 Stat. 2932; Pub. L. 98-94, title IX, 
§ 923(c)(3), Sept. 24, 1983, 97 Stat. 643; Pub. L. 
99-348, title II, § 203(b)(6), title III, § 305(a)(1), 
July 1, 1986, 100 Stat. 696, 704; Pub. L. 101-189, 
div. A, title VI, § 652(a)(5), Nov. 29, 1989, 103 Stat. 
1461; Pub. L. 109-163, div. A, title V, §515(b)(l)(J), 
Jan. 6, 2006, 119 Stat. 3233.) 
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Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6330 


34 U.S.C. 854 (less pro- 
viso). 

34 U.S.C. 854 (note). 

34 U.S.C. 854o (less 4th, 
5th, 6th (as applicable 
to 34 U.S.C. 854b) and 
7th provisos). 

34 U.S.C. 854a (less provi- 
sos). 


June 25, 1938, ch. 690, §201 
(less proviso), 52 Stat. 
1178. 

July 9, 1952, oh. 608, §803 
(2d sentence of 1st 
par.), 66 Stat. 505. 

June 25, 1938. ch. 690, §204 
(less 4th, 5th, 6th (as 
applicable to §203 of 
the Naval Reserve Act 
of 1938), and 7th provi- 
sos), 52 Stat. 1170; Aug. 
10, 1946, ch. 952, §2, 60 
Stat 993 

June 25, 1938, ch. 690, §202 
(less provisos). 52 Stat. 
1178. 





In subsection (a) the words "officers" and "assigned" 
are omitted, since they are applicable only to the pro- 
viso in 34 U.S.C. 854, which is recommended for repeal 
as obsolete. (See Table 2A.) The words "including (a) 
those former members of the Fleet Reserve who were 
transferred * * * but before the expiration of three 
months following' discharge", appearing in §803 of the 
Armed Forces Reserve Act of 1952, 66 Stat. 505 (34 U.S.C. 
854 (note)) are omitted as surplusage. These words 
merely illustrate the class of persons transferred to the 
Fleet Reserve under the Naval Reserve Act of 1938, 52 
Stat. 1178, as referred to in the section from which 
these words were taken, and in no way limit that class 
or impose a citizenship requirement for membership in 
it. (See the opinion of the Judge Advocate General of 
the Navy, JAG:II:l:JFG:imz of February 17, 1953.) 

In subsection (b) reference to the date July 1, 1925, is 
omitted, since members who were in the naval service 
on or before that date may, if they are qualified and so 
elect, be transferred to the Fleet Reserve or to the 
Fleet Marine Corps Reserve under 34 U.S.C. 854c instead 
of under 34 U.S.C. 854b, as provided in the fifth proviso 
of 34 U.S.C. 854c. That proviso and the provisions of 34 
U.S.C. 854b, which are applicable only to persons who 
were in the naval service in 1925, are not codified be- 
cause they relate to a small closed class and are there- 
fore of limited interest. They are not repealed, how- 
ever. (See Table 2D.) 

In subsections (b) and (c) the term "active service in 
the armed forces" is substituted for the term "active 
Federal service" to execute the definition in the last 
sentence of 34 U.S.C. 854c. 

In subsection (c) the words "is entitled, when not on 
active duty, to retainer pay at the rate of 2Vs percent 
of the basic pay that he received at the time of trans- 
fer" are substituted for the words "except when on ac- 
tive duty, shall be paid at the annual rate of 2Vz per 
centum of the annual base and longevity pay they are 
receiving at the time of transfer" to conform to the 
terminology of the Career Compensation Act of 1949 (37 
U.S.C. 231 et seq.). 

Subsection (d) states the rule as to the method of 
counting minority and short-term enlistments, in con- 
nection with determining active service, in accordance 
with White v. United States, 97 F. Supp. 698. 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1989— Subsec. (a). Pub. L. 101-189 substituted "under 
this section." for "under — 

"(1) Title II of the Naval Reserve Act of 1938 (52 

Stat. 1178), as amended; or 
"(2) this section." 

1986— Subsec. (c)(1). Pub. L. 99-348, § 203(b)(6)(A), sub- 
stituted provision that retainer pay be computed under 
section 6333 for provision that retainer pay, in the case 
of a member who first became a member of a uniformed 
service, as defined in section 1407(a)(2), before Sept. 8, 
1980, be at the rate of 2Vz percent of the basic pay that 
he received at the time of transfer or, in the case of a 
member who served as master chief petty officer of the 



Navy or sergeant major of the Marine Corps, of the 
highest basic pay to which he was entitled while so 
serving, if that basic pay is higher than the basic pay 
received at the time of transfer, or in the case of a 
member who first became a member of a uniformed 
service, as defined in section 1407(a)(2), on or after Sept. 
8, 1980, be at the rate of 2¥s percent of the monthly re- 
tainer pay base computed under section 1407(d), which 
rates were to be multiplied by the number of years of 
active service in the armed forces. 

Subsec. (c)(4). Pub. L. 99-348, § 203(b)(6)(B), struck out 
par. (4) which provided that in no case could a mem- 
ber's retainer pay be more than 75 percent of the basic 
pay or monthly retainer pay base upon which computa- 
tion of retainer pay was based. 

Subsec. (d). Pub. L. 99-348, § 305(a)(1), designated ex- 
isting provisions as par. (1), struck out provision that 
a completed minority enlistment be counted as four 
years of active service and an enlistment terminated 
within three months before the end of the term be 
counted as active service for the full term, and added 
pars. (2) and (3). 

1983— Subsec. (d). Pub. L. 98-94 substituted "For the 
purposes of subsection (c), each full month of service 
that is in addition to the number of full years of service 
creditable to a member is counted as one-twelfth of a 
year and any remaining fractional part of a month is 
disregarded" for "For the purposes of subsections (b) 
and (c), a part of a year that is six months or more is 
counted as a whole year and a part of a year that is less 
than six months is disregarded". 

1980 — Subsec. (c). Pub. L. 96-513 substituted "Septem- 
ber 8, 1980" for "the date of the enactment of the De- 
partment of Defense Authorization Act, 1981" wherever 
appearing, and "master chief petty officer" for "senior 
enlisted advisor". 

Pub. L. 96-342 amended subsec. (c) generally, des- 
ignating existing provisions as pars. (1) to (4) and, as so 
amended, in par. (1) designated existing provisions as 
subpar. (A), as so designated, inserted provision limit- 
ing applicability to persons who became members of 
the uniformed services before the date of the enact- 
ment of the Department of Defense Authorization Act, 
1981, and added subpar. (B), in par. (2) inserted reference 
to section 1402a of this title, and in par. (4) added appli- 
cability to monthly retainer pay base. 

1967— Subsec. (c). Pub. L. 90-207 inserted ", except 
that in the case of a member who has served as senior 
enlisted advisor of the Navy or sergeant major of the 
Marine Corps, retainer pay shall be computed on the 
basis of the highest basic pay to which he was entitled 
while so serving, if that basic pay is higher than the 
basic pay received at the time of transfer" after 
"armed forces". 

1958— Subsec. (a). Pub. L. 85-583, §1(2), substituted 
"naval service" for "Regular Navy and the Regular Ma- 
rine Corps, respectively,". 

Subsec. (b). Pub. L. 85-583, §1(3), inserted "or the 
Naval Reserve" after "Regular Navy" and "or the Ma- 
rine Corps Reserve" after "Regular Marine Corps". 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 applicable with respect 
to the computation of retired or retainer pay of any in- 
dividual who becomes entitled to that pay after Sept. 
30, 1983, see section 923(g) of Pub. L. 98-94, set out as a 
note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 
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Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the Navy, 
during the period beginning Oct. 23, 1992, and ending 
Oct. 1, 1995, to apply this section to an enlisted member 
of the Navy or Marine Corps with at least 15 but less 
than 20 years of service by substituting "15 or more 
years" for "20 or more years" in the first sentence of 
subsection (a) [probably should be (b)] of this section 
and in the second sentence of subsec. (b) of this section, 
see section 4403 of Pub. L. 102-484, set out as a note 
under section 1293 of this title. 

Retainer Pay of Enlisted Members op Regular 
Navy, Naval Reserve, Regular Marine Corps, or 
Marine Corps Reserve Transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8039], Oct. 
12, 1984, 98 Stat. 1904, 1930, limited the use of assets of 
the Department of Defense Military Retirement Fund 
to pay the retainer pay of enlisted members of the Reg- 
ular Navy, the Naval Reserve, the Regular Marine 
Corps, or the Marine Corps Reserve who were trans- 
ferred to the Fleet Reserve or the Fleet Marine Corps 
Reserve under this section on or after Dec. 31, 1977, 
prior to repeal by Pub. L. 99-348, title III, § 305(a)(2), 
July 1, 1986, 100 Stat. 704. See section 6330(d)(2) and (3) 
of this title. 

Transfer of Former Members of Navy or Marine 
Corps to Fleet Reserve or Fleet Marine Corps 
Reserve; Transfer to Retired List 

Act July 24, 1956, ch. 683, 70 Stat. 626, provided: "Upon 
application by any former member of the Navy or Ma- 
rine Corps — 

"(1) who was discharged prior to August 10, 1946, 

under honorable conditions, and 

"(2) who, at the time of his discharge, had at least 

twenty years' active Federal service, 
the Secretary of the Navy shall appoint such former 
member in the Fleet Reserve or Fleet Marine Corps Re- 
serve, as may be appropriate, in the rank held by him 
at the time of such discharge. 

"Sec. 2. Each person appointed to the Fleet Reserve 
or Fleet Marine Corps Reserve under the first section of 
this Act shall be transferred to the appropriate retired 
list (1) on the first day of the first calendar month be- 
ginning after such appointment, if his last discharge 
occurred ten or more years prior to the date of such ap- 
pointment, and (2) in the case of individuals appointed 
under such section before the expiration of ten years 
from their last discharge, on the first day of the first 
calendar month, beginning after the expiration of ten 
years from the date of such discharge. 

"Sec. 3. Each former member transferred to a retired 
list under clauses (1) and (2) of section 2 shall receive 
retired pay at the annual rate of 2V2 per centum of the 
annual base and longevity pay he was receiving at the 
time of his last discharge, multiplied by the number of 
his years of active Federal service at such time (not to 
exceed thirty), and adjusted to reflect the percentage 
increases made since such discharge in the retired pay 
of persons retired from the Armed Forces prior to Octo- 
ber 12, 1949. 

"Sec. 4. For the purposes of this Act, all active serv- 
ice in the Army of the United States, the Navy, the Ma- 
rine Corps, the Coast Guard, or any component thereof, 
shall be deemed to be active Federal service. 

"Sec. 5. No pay shall accrue to the benefit of any per- 
son appointed under the provisions of this Act prior to 
the date such person is actually appointed under the 
provisions of this Act and in no event prior to the first 
day of the first month following enactment of this Act 
[July 24, 1956]." 

§6331. Members of the Fleet Reserve and Fleet 
Marine Corps Reserve: transfer to the retired 
list; retired pay 

(a) When he has completed 30 years of service, 
or when he is found not physically qualified in 



an examination under section 6485 of this title, 
a member of the Fleet Reserve or the Fleet Ma- 
rine Corps Reserve shall be transferred — 

(1) to the retired list of the Regular Navy or 
the Regular Marine Corps, as appropriate, if 
he was a member of the Regular Navy or the 
Regular Marine Corps at the time of his trans- 
fer to the Fleet Reserve or the Fleet Marine 
Corps Reserve; or 

(2) to the appropriate Retired Reserve, if he 
was a member of the Navy Reserve or the Ma- 
rine Corps Reserve at the time of his transfer 
to the Fleet Reserve or the Fleet Marine Corps 
Reserve. 

(b) For the purpose of subsection (a), a mem- 
ber's years of service are computed by adding — 

(1) the years of service credited to him upon 
his transfer to the Fleet Reserve or the Fleet 
Marine Corps Reserve; 

(2) his years of active and inactive service in 
the armed forces before his transfer to the 
Fleet Reserve or the Fleet Marine Corps Re- 
serve not credited to him upon that transfer; 
and 

(3) his years of service, active and inactive, 
in the Fleet Reserve or the Fleet Marine Corps 
Reserve. 

(c) Unless otherwise entitled to higher pay, 
each member transferred to the retired list or 
the Retired Reserve under this section is enti- 
tled to retired pay at the same rate as the re- 
tainer pay to which he was entitled at the time 
of his transfer to the retired list or the Retired 
Reserve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 397; Pub. L. 
85-583, §1(4-6), Aug. 1, 1958, 72 Stat. 480; Pub. L. 
109-163, div. A, title V, §515(b)(l)(K), Jan. 6, 2006, 
119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6331 


34 U.S.C. 854c (4th pro- 
viso). 

34 U.S.C. 854e (2d and 4th 
provisos). 

34 U.S.C. 854 (note). 


June 25, 1938, oh. 690. §204 
(4th proviso), 52 Stat. 
1179; Aug. 10, 1946, oh. 
952, §2, 60 Stat. 993. 

June 25, 1938, oh. 690. §206 
(2d and 4th provisos), 
52 Stat. 1179; Apr. 25, 
1940, ch. 153, 54 Stat. 
162. 

July 9, 1952, ch. 608, §803 
(3d sentence). 66 Stat. 
505. 





In subsection (a) the words "transferred * * * in ac- 
cordance with the provisions of this section and of sec- 
tions 853 and 854b of this title", in the fourth proviso of 
34 U.S.C. 854c, and the words "transferred after sixteen 
years' or more service in the Regular Navy", and "men 
coming under the cognizance of sections 853 and 854b of 
this title", in the second proviso of 34 U.S.C. 854e, are 
omitted as surplusage since the classes designated by 
these phrases comprise all members of the Fleet Re- 
serve and Fleet Marine Corps Reserve. 

Subsection (b) is worded so as to cover all members 
of the Fleet Reserve and the Fleet Marine Corps Re- 
serve regardless of the law under which they attained 
that status. A member transferring under 34 U.S.C. 854b 
may count only active naval service in computing the 
service required for that transfer, but in determining 
his eligibility for retirement he may add to his active 
naval service all previous active or inactive service in 
the Army, Navy, Marine Corps, Air Force, or Coast 
Guard, and his time in the Fleet Reserve. A member 
transferring to the Fleet Reserve under 34 U.S.C. 854c 
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may count active service in any armed force toward 
that transfer, and he determines his eligibility for re- 
tirement by adding to the service credited to him at 
the time of transfer any previous inactive service in 
the armed forces and his time in the Fleet Reserve. As 
to the latter member the words "active service" in 
clause (2) are superfluous, since such service would 
have been credited to him upon his transfer to the 
Fleet Reserve, but they are needed in the case of a 
member transferred under 34 U.S.C. 854b. 

In subsection (c) references to the "allowances to 
which enlisted men of the Navy are entitled on retire- 
ment after thirty years' service", in the second and 
fourth provisos of 34 U.S.C. 854e, are omitted because of 
the repeal, by §19 of the Pay Readjustment Act of 1942, 
56 Stat. 369, of the laws authorizing- such allowances. 

Amendments 

2006— Subsec. (a)(2). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1958— Subsec. (a). Pub. L. 85-583, §1(4), provided for 
the transfer to the appropriate Retired Reserve of those 
members of the Fleet Reserve or the Fleet Marine 
Corps Reserve who had transferred thereto from the 
Naval Reserve or the Marine Corps Reserve. 

Subsec. (b). Pub. L. 85-583, §1(5), struck out "of clause 
(2)". 

Subsec. (c). Pub. L. 85-583, §1(6), inserted "or the Re- 
tired Reserve" after "retired list" wherever appearing. 

§ 6332. Conclusiveness of transfers 

When a member of the naval service is trans- 
ferred by the Secretary of the Navy — 

(1) to the Fleet Reserve; 

(2) to the Fleet Marine Corps Reserve; 

(3) from the Fleet Reserve to the retired list 
of the Regular Navy or the Retired Reserve; or 

(4) from the Fleet Marine Corps Reserve to 
the retired list of the Regular Marine Corps or 
the Retired Reserve; 

the transfer is conclusive for all purposes. Each 
member so transferred is entitled, when not on 
active duty, to retainer pay or retired pay from 
the date of transfer in accordance with his grade 
and number of years of creditable service as de- 
termined by the Secretary. The Secretary may 
correct any error or omission in his determina- 
tion as to a member's grade and years of cred- 
itable service. When such a correction is made, 
the member is entitled, when not on active 
duty, to retainer pay or retired pay in accord- 
ance with his grade and number of years of cred- 
itable service, as corrected, from the date of 
transfer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 397; Pub. L. 
85-583, §1(7), Aug. 1, 1958, 72 Stat. 480; Pub. L. 
85-861, §33(a)(33), Sept. 2, 1958, 72 Stat. 1566.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6332 


34 U.S.C. 854a (provisos). 


June 25, 1938, oh. 690, §202 






(provisos), 52 Stat. 






1178. 




34 U.S.C. 854 (note). 


July 9, 1952, oh. 608, §803 






(3d sentence), 66 Stat. 






505. 



The words "when not on active duty, to retainer pay 
or retired pay" are substituted for the words "pay and 
allowances". The pay and allowances of a member on 
active duty are covered by the Career Compensation 
Act of 1949 (37 U.S.C. 231 et seq.). When not on active 
duty a member of the Fleet Reserve receives retainer 
pay and a retired member receives retired pay without 



allowances, the provision for allowances for retired 
members having been repealed as pointed out in the 
note on the preceding section. In the last sentence the 
words "from the date of transfer" are added to make it 
clear that a correction is retroactive to that date. The 
Court of Claims has so held (Dugan v. United States 
(1943), 100 Ct. CI. 7). 

Amendments 

1958 — Pub. L. 85-861 substituted "to retainer pay or 
retired pay in accordance" for "to retain pay or retired 
pay in accordance". 

Pub. L. 85-583 inserted "or the Retired Reserve" after 
"Navy" in cl. (3) and after "Marine Corps" in cl. (4). 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 6333. Computation of retired and retainer pay 

(a) The monthly retired pay or retainer pay of 
a member entitled to such pay under this chap- 
ter or under section 6970 or 6383 of this title is 
computed in accordance with the following 
table. 



Formula 


For 
sections 


Column 1 
Take 


Column 2 
Multiply by 


A 


6325(a) 
6326 


Retired pay base 
computed under 
section 1406(d) or 
1407. 


Retired pay multi- 
plier prescribed 
under section 
1409 for the years 
of service that 
may be credited 
to the member 
under section 
1405. 


B 


6323 
6325(b) 
6970 
6383 


Retired pay base 
computed under 
section 1406(d) or 
1407. 


Retired pay multi- 
plier prescribed 
under section 
1409 for the years 
of service that 
may be credited 
to him under sec- 
tion 1405. 


C 


6330 


Retainer pay base 
computed under 
section 1406(d) or 
1407. 


Retainer pay mul- 
tiplier prescribed 
under section 
1409 for the years 
of service that 
may be credited 
to him under sec- 
tion 1405. 



(b) (1) Retired pay or retainer pay computed 
under this section, if not a multiple of $1, shall 
be rounded to the next lower multiple of $1. 

(2) References in the table in subsection (a) are 
to sections of this title. 

(c) In the case of a Reserve enlisted member 
whose grade upon transfer to the Fleet Reserve 
or Fleet Marine Corps Reserve is determined 
under section 6336 of this title and who first be- 
came a member of a uniformed service before 
September 8, 1980, the retainer pay base of the 
member (notwithstanding section 1406(a)(1) of 
this title) is the amount of the monthly basic 
pay of the grade in which the member is so 
transferred (determined based upon the rates of 
basic pay applicable on the date of the member's 
transfer), and that amount shall be used for the 
purposes of the table in subsection (a) rather 
than the amount computed under section 1406(d) 
of this title. 

(Added Pub. L. 98-94, title IX, §922(a)(10)(A), 
Sept. 24, 1983, 97 Stat. 641; amended Pub. L. 
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a), July 1, 1986, 100 Stat. 695; 

A, title VI, § 635(b), Oct. 5, 
Pub. L. 104-106, div. A, title 
. 10, 1996, 110 Stat. 512; Pub. 
title V, § 532(d)(2), Sept. 23, 
Pub. L. 109-163, div. A, title 
, 2006, 119 Stat. 3231; Pub. L. 
VI, §646(a), Jan. 28, 2008, 122 



99-348, title II, §203( 
Pub. L. 103-337, div 
1994, 108 Stat. 2789; 
XV, § 1503(b)(3), Feb 
L. 104-201, div. A, 
1996, 110 Stat. 2520; 
V, § 509(d)(2), Jan. 6. 
110-181, div. A, title 
Stat. 160.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "Retired 
pay multiplier prescribed under section 1409 for the 
years of service that may be credited to the member 
under section 1405." for "75 percent." in Formula A 
under Column 2 in table. 

2006— Subsec. (a). Pub. L. 109-163 inserted "6970 or" 
after "section" in text and "6970" below "6325(b)" in 
Formula B under "For sections" column in table. 

1996— Subsec. (a). Pub. L. 104-106 struck out first pe- 
riod after "section 1405" in Formula C under Column 2 
in table. 

Subsec. (c). Pub. L. 104-201 added subsec. (c). 

1994— Subsec. (a). Pub. L. 103-337 substituted "the 
years of service that may be credited to him under sec- 
tion 1405." for "his years of active service in the armed 
forces" in Formula C under Column 2 in table. 

1986 — Pub. L. 99-348 amended section generally, des- 
ignating- existing provision as subsec. (b)(1), substitut- 
ing "under this section" for "under this chapter", and 
adding subsecs. (a) and (b)(2). 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-181 effective as of Jan. 1, 
2007, and applicable with respect to retired pay and re- 
tainer pay payable on or after that date, see section 
646(c) of Pub. L. 110-181, set out as a note under section 
1402 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date 

Section effective Oct. 1, 1983, see section 922(e) of Pub. 
L. 98-94, set out as an Effective Date of 1983 Amend- 
ment note under section 1401 of this title. 

§6334. Higher grade after 30 years of service: 
warrant officers and enlisted members 

(a) Each member of the naval service covered 
by subsection (b) who, after December 4, 1987, is 
retired with less than 30 years of active service 
or is transferred to the Fleet Reserve or Fleet 
Marine Corps Reserve is entitled, when his ac- 
tive service plus his service on the retired list or 
his service in the Fleet Reserve or the Fleet Ma- 
rine Corps Reserve totals 30 years, to be ad- 
vanced on the retired list to the highest grade in 
which he served on active duty satisfactorily, as 
determined by the Secretary of the Navy. 

(b) This section applies to — 

(1) warrant officers of the naval service; 

(2) enlisted members of the Regular Navy 
and Regular Marine Corps; and 

(3) reserve enlisted members of the Navy and 
Marine Corps who, at the time of retirement 
or transfer to the Fleet Reserve or Fleet Ma- 
rine Corps Reserve, are serving on active duty. 



(c) An enlisted member of the naval service 
who is advanced on the retired list under this 
section is entitled to recompute his retired or 
retainer pay under formula A of the following 
table, and a warrant officer of the naval service 
so advanced is entitled to recompute his retired 
pay under formula B of that table. The amount 
recomputed, if not a multiple of $1, shall be 
rounded to the next lower multiple of $1. 



Formula 



Column 1 Take 



Column 2 Multiply by 



Retired pay base as com- 
puted under section 
1406(d) or 1407 of this 
title. 



Retired pay base as com- 
puted under section 
1406(d) of this title. 



The retired pay multi- 
plier prescribed in sec- 
tion 1409 of this title 
for the number of years 
creditable for his re- 
tainer or retired pay at 
the time of retire- 
ment. 1 

The retired pay multi- 
plier prescribed in sec- 
tion 1409 of this title 
for the number of years 
credited to him under 
section 1405 of this 
title. 



1 In determining the retired pay multiplier, credit each full 
month of service that is in addition to the number of full years 
of service creditable to the member as V12 of a year and disregard 
any remaining fractional part of a month. 

(Added Pub. L. 100-180, div. A, title V, § 512(b), 
Dec. 4, 1987, 101 Stat. 1089; amended Pub. L. 
101-189, div. A, title XVI, § 1622(g), Nov. 29, 1989, 
103 Stat. 1605.) 

Amendments 

1989 — Subsec. (a). Pub. L. 101-189 substituted "Decem- 
ber 4, 1987" for "the date of the enactment of this sec- 
tion". 

§ 6335. Restoration to former grade: warrant offi- 
cers and enlisted members 

Each retired warrant officer or enlisted mem- 
ber of the naval service who has been advanced 
on the retired list to a higher commissioned 
grade under section 6334 of this title, and who 
applies to the Secretary of the Navy within 
three months after his advancement, shall, if 
the Secretary approves, be restored on the re- 
tired list to his former warrant officer or en- 
listed status, as the case may be. 

(Added Pub. L. 100-180, div. A, title V, § 512(b), 
Dec. 4, 1987, 101 Stat. 1090.) 

§ 6336. Highest grade held satisfactorily: Reserve 
enlisted members reduced in grade not as a 
result of the member's misconduct 

(a) A member of the Navy Reserve or Marine 
Corps Reserve described in subsection (b) who is 
transferred to the Fleet Reserve or the Fleet 
Marine Corps Reserve under section 6330 of this 
title shall be transferred in the highest enlisted 
grade in which the member served on active 
duty satisfactorily, as determined by the Sec- 
retary of the Navy. 

(b) This section applies to a Reserve enlisted 
member who — 

(1) at the time of transfer to the Fleet Re- 
serve or Fleet Marine Corps Reserve is serving 
on active duty in a grade lower than the high- 
est enlisted grade held by the member while 
on active duty; and 

(2) was previously administratively reduced 
in grade not as a result of the member's own 
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misconduct, as determined by the Secretary of 
the Navy. 

(c) This section applies with respect to en- 
listed members of the Navy Reserve and Marine 
Corps Reserve who are transferred to the Fleet 
Reserve or the Fleet Marine Corps Reserve after 
September 30, 1996. 

(Added Pub. L. 104-201, div. A, title V, § 532(b)(1), 
Sept. 23, 1996, 110 Stat. 2519; amended Pub. L. 
109-163, div. A, title V, §515(b)(l)(L), Jan. 6, 2006, 
119 Stat. 3233.) 

Amendments 

2006— Subsecs. (a), (c). Pub. L. 109-163 substituted 
"Navy Reserve" for "Naval Reserve". 

CHAPTER 573— INVOLUNTARY RETIREMENT, 
SEPARATION, AND FURLOUGH 

Sec. 

6371. Mandatory retirement: Superintendent of the 
United States Naval Academy; waiver au- 
thority. 

[6372 to 6382. Repealed.] 

6383. Regular Navy and Regular Marine Corps; offi- 
cers designated for limited duty: retirement 
for length of service or failures of selection 
for promotion; discharge for failures of se- 
lection for promotion; reversion to prior 
status; retired grade; retired pay. 

[6384 to 6388. Repealed.] 

6389. Navy Reserve and Marine Corps Reserve; offi- 
cers: elimination from active status; com- 
putation of total commissioned service. 

[6390 to 6403. Repealed.] 

6404. Treatment of fractions of years of service in 

computing retired pay and separation pay. 
[6405 to 6407. Repealed.] 

6408. Navy and Marine Corps; warrant officers, 

W-l: limitation on dismissal. 
[6409, 6410. Repealed.] 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(C), Jan. 
6, 2006, 119 Stat. 3235, substituted "Navy Reserve" for 
'Naval Reserve" in item 6389. 

2004— Pub. L. 108-375, div. A, title V, § 541(c)(2)(B), Oct. 
28, 2004, 118 Stat. 1904, inserted "; waiver authority" 
after "Academy" in item 6371. 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(C), Oct. 
5, 1999, 113 Stat. 604, added item 6371. 

1994— Pub. L. 103-337, div. A, title XVI, § 1673(b)(4), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 6391 "Naval 
Reserve and Marine Corps Reserve; officers: retirement 
at age 62", 6392 "Retention in active status of certain 
officers", 6397 "Naval Reserves; officers in the Nurse 
Corps: elimination from active status", 6403 "Naval Re- 
serve and Marine Corps Reserve; women officers: elimi- 
nation from active status", and 6410 "Naval Reserve 
and Marine Corps Reserve; officers: elimination from 
active status to provide a flow of promotion". 

1987— Pub. L. 100-180, div. A, title VII, § 717(b)(2), Dec. 
4, 1987, 101 Stat. 1114, added item 6392. 

1980— Pub. L. 96-513, title V, §503(48), Dec. 12, 1980, 94 
Stat. 2915, struck out items 6371 "Regular Navy; line 
rear admirals not restricted in performance of duty; 
continuation on active list; retirement", 6372 "Regular 
Navy; line rear admirals restricted in performance of 
duty and staff corps rear admirals: retention on active 
list; retirement", 6373 "Regular Marine Corps; major 
generals: retention on active list; retirement", 6374 
"Regular Marine Corps: brigadier generals: retirement 
for failures of selection for promotion", 6376 "Regular 
Navy, line captains not restricted in performance of 
duty; Regular Marine Corps, colonels: retirement for 
length of service", 6377 "Regular Navy, line captains 
restricted in performance of duty, staff corps captains, 



and Nurse Corps commanders; Regular Marine Corps, 
colonels designated for supply duty; retirement for 
length of service", 6378 "Regular Navy, line captains 
restricted in performance of duty, staff corps captains, 
and Nurse Corps commanders: continuation on active 
list; retirement", 6379 "Regular Navy, commanders; 
Regular Marine Corps, lieutenant colonels: retirement 
for length of service and failures of selection for pro- 
motion", 6380 "Regular Navy, lieutenant commanders; 
Regular Marine Corps, majors: retirement for length of 
service and failures of selection for promotion", 6381 
"Officers retired under preceding sections; retired 
grade and pay; general rule", and 6382 "Regular Navy, 
lieutenants and lieutenants (junior grade); Regular Ma- 
rine Corps, captains and first lieutenants: discharge for 
failures of selection for promotion; severance pay", 
substituted "retired pay" for "retired or severance 
pay" in item 6383, struck out items 6384 "Regular Navy 
and Regular Marine Corps; officers having less than 20 
years of service: discharge for unsatisfactory perform- 
ance of duty; severance pay; reversion of limited duty 
officers to prior status", 6385 "Officers appointed under 
sections 5231, 5232, 5787, or 5787d of this title; grade for 
purpose of preceding sections", 6386 "Suspension: pre- 
ceding sections", 6387 "Regular Navy, male line offi- 
cers: Regular Marine Corps, male officers: computation 
of total commissioned service", 6388 "Regular Navy; 
certain staff corps officers: computation of total com- 
missioned service", 6390 "Regular Navy and Regular 
Marine Corps; officers: retirement at age 62", 6392 
"Regular Navy and Regular Marine Corps, officers hav- 
ing less than three years of service: revocation of ap- 
pointments; reversion of certain officers to prior 
status", 6393 "Regular Navy and Regular Marine Corps; 
women officers: termination of appointments", 6394 
"Regular Navy, rear admirals and commodores; Regu- 
lar Marine Corps, major generals and brigadier gen- 
erals: retirement on recommendation of board", 6395 
"Regular Navy and Regular Marine Corps; officers hav- 
ing less than 20 years of service: discharge during war 
or emergency for unsatisfactory performance of duty", 
6396 "Regular Navy; officers in Nurse Corps in grades 
below commander: retirement or discharge", 6398 "Reg- 
ular Navy; women captains and commanders; Regular 
Marine Corps; women colonels and lieutenant colonels: 
retirement for length of service: retired grade and 
pay", 6400 "Regular Navy, women lieutenant command- 
ers; Regular Marine Corps, women majors: retirement 
for length of service; retired grade and pay", 6401 "Reg- 
ular Navy, women lieutenants; Regular Marine Corps, 
women captains: discharge for length of service; sever- 
ance pay", and 6402 "Regular Navy, women lieutenants 
(junior grade); Regular Marine Corps, women first lieu- 
tenants: discharge for length of service; severance 
pay", substituted "separation pay" for "severance 
pay" in item 6404, and struck out item 6407 "Commu- 
nication with selection board". 

1978— Pub. L. 95-377, §8(d), Sept. 19, 1978, 92 Stat. 721, 
inserted reference to section 5787d in item 6385. 

1970— Pub. L. 91-482, §2E, Oct. 21, 1970, 84 Stat. 1082, 
struck out item 6406 "Regular Navy and Regular Ma- 
rine Corps; officers: furlough; furlough pay". 

1968— Pub. L. 90-235, §§ 3(b)(5), 4(a)(13), Jan. 2, 1968, 81 
Stat. 758, 760, struck out item 6405 "Effect of accept- 
ance of appointment in Foreign Service", and item 6409 
"Navy and Marine Corps; warrant officers: suspension 
of laws for mandatory retirement and separation dur- 
ing war or emergency". 

1967— Pub. L. 90-130, §1(24)(B), (G), (H), Nov. 8, 1967, 81 
Stat. 380, 382 struck out "or for age" after "length of 
service" in item 6377, substituted "officers in Nurse 
Corps in grades below commander: retirement or dis- 
charge" for "officers in Nurse Corps: retirement for age 
or length of service; retired grade and pay" in item 
6396, substituted "Regular Navy; women captains and 
commanders; Regular Marine Corps; women colonels 
and lieutenant colonels: retirement for length of serv- 
ice; retired grade and pay" for "Regular Navy, women 
commanders; Regular Marine Corps, women lieutenant 
colonels: retirement for age of length or service; retired 
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grade and pay" in item 6398, and eliminated item 6399 
which read: "Regular Navy, women lieutenant com- 
manders and below; Regular Marine Corps, women ma- 
jors and below: retirement at age 50; retired grade and 
pay". 

1961— Pub. L. 87-123, §5(30), Aug. 3, 1961, 75 Stat. 267, 
struck out "not restricted in performance of duty" 
after "brigadier generals" and "colonels" in items 6374 
and 6376, respectively, "; Regular Marine Corps, colo- 
nels designated for supply duty" after "Nurse Corps 
commanders;" in items 6377 and 6378, and struck out 
item 6375 "Regular Marine Corps; brigadier generals 
designated for supply duty: retention on active list; re- 
tirement". 

1958— Pub. L. 85-861, §1(144)(G), Sept. 2, 1958, 72 Stat. 
1512, added items 6389, 6391, 6397, 6403, 6410. 

1957— Pub. L. 85-155, title II, §201(14), Aug. 21, 1957, 71 
Stat. 383, included Nurse Corps commanders and retire- 
ment for age in item 6377, and included Nurse Corps 
commanders in item 6378. 

§6371. Mandatory retirement: Superintendent of 
the United States Naval Academy; waiver au- 
thority 

(a) Mandatory Retirement.— Upon the termi- 
nation of the detail of an officer to the position 
of Superintendent of the United States Naval 
Academy, the Secretary of the Navy shall retire 
the officer under any provision of chapter 571 of 
this title under which the officer is eligible to 
retire. 

(b) Waiver Authority.— The Secretary of De- 
fense may waive the requirement in subsection 
(a) for good cause. In each case in which such a 
waiver is granted for an officer, the Secretary 
shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representa- 
tives a written notification of the waiver, with 
a statement of the reasons supporting the deci- 
sion that the officer not retire, and a written no- 
tification of the intent of the President to nomi- 
nate the officer for reassignment. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(2)(A), Oct. 5, 1999, 113 Stat. 603; amended 
Pub. L. 108-375, div. A, title V, § 541(a)(2), 
(c)(2)(A), Oct. 28, 2004, 118 Stat. 1902, 1904.) 

Prior Provisions 

A prior section 6371, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 399, related to consideration for continuation on 
active list of Regular Navy line rear admirals not re- 
stricted in performance of duty, prior to repeal by Pub. 
L. 96-513, title III, §335, title VII, §701, Dec. 12, 1980, 94 
Stat. 2898, 2955, effective Sept. 15, 1981. 

Amendments 

2004 — Pub. L. 108-375 inserted "; waiver authority" 
after "Academy" in section catchline, designated exist- 
ing provisions as subsec. (a), inserted heading, and 
added subsec. (b). 

Application of Section to Superintendents Serving 
on October 5, 1999 

Section not applicable to an officer serving on Oct. 5, 
1999, in the position of Superintendent of the United 
States Military Academy, Naval Academy, or Air Force 
Academy for so long as that officer continues on and 
after that date to serve in that position without a 
break in service, see section 532(a)(5) of Pub. L. 106-65, 
set out as a note under section 3921 of this title. 

[§§6372 to 6374. Repealed. Pub. L. 96-513, title 
III, § 335, Dec. 12, 1980, 94 Stat. 2898] 

Section 6372, act Aug. 10, 1956, ch. 1041, 70A Stat. 400, 
related to retirement and possible retention on active 



list of line rear admirals restricted in performance of 
duty and staff corps rear admirals in Regular Navy. See 
section 637 of this title. 

Section 6373, act Aug. 10, 1956, ch. 1041, 70A Stat. 400, 
related to retirement and possible retention on active 
list of major generals in Regular Marine Corps. See sec- 
tion 637 of this title. 

Section 6374, acts Aug. 10, 1956, ch. 1041, 70A Stat. 401; 
Aug. 3, 1961, Pub. L. 87-123, §5(25), 75 Stat. 266, related 
to retirement for failures of selection for promotion of 
brigadier generals in Regular Marine Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§ 6375. Repealed. Pub. L. 87-123, § 5(26), Aug. 3, 
1961, 75 Stat. 266] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 401, pro- 
vided for retirement of Marine Corps brigadier generals 
designated for supply duty after specified years of serv- 
ice, their retention on active list with board approval 
and computation of their years of service in grade. 

[§§6376 to 6382. Repealed. Pub. L. 96-513, title 
III, §335, Dec. 12, 1980, 94 Stat. 2898] 

Section 6376, acts Aug. 10, 1956, ch. 1041, 70A Stat. 402; 
Aug. 3, 1961, Pub. L. 87-123, §5(27), 75 Stat. 266; Nov. 8, 
1967, Pub. L. 90-130, §1(24)(A), 81 Stat. 380, related to re- 
tirement for length of service of Regular Navy line cap- 
tains not restricted in performance duty and Regular 
Marine Corps colonels. See section 634 of this title. 

Section 6377, acts Aug. 10, 1956, ch. 1041, 70A Stat. 402; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(15), 71 Stat. 
384; Aug. 3, 1961, Pub. L. 87-123, §5(28), 75 Stat. 266; Sept. 
30, 1966, Pub. L. 89-609, §1(16), (17), 80 Stat. 853; Nov. 8, 
1967, Pub. L. 90-130, §1(24)(B), (C), 81 Stat. 380, related to 
retirement for length of service of Regular Navy line 
captains restricted in performance of duty, staff corps 
captains, and Nurse Corps commanders. See sections 
633 and 634 of this title. 

Section 6378, acts Aug. 10, 1956, ch. 1041, 70A Stat. 403; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(16), 71 Stat. 
384; Aug. 3, 1961, Pub. L. 87-123, §5(29), 75 Stat. 267; Dec. 
8, 1967, Pub. L. 90-179, §12, 81 Stat. 549, related to con- 
sideration for continuation on active list of Regular 
Navy line captains restricted in performance of duty, 
staff corps captains, and Nurse Corps commanders. See 
section 637 of this title. 

Section 6379, acts Aug. 10, 1956, ch. 1041, 70A Stat. 404; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(17), 71 Stat. 
384; Nov. 8, 1967, Pub. L. 90-130, §1(24)(D), 81 Stat. 380, 
related to retirement for length of service and for fail- 
ures of selection for promotion of Regular Navy com- 
manders and Regular Marine Corps lieutenant colonels. 
See section 633 of this title. 

Section 6380, act Aug. 10, 1956, ch. 1041, 70A Stat. 404, 
related to retirement for length of service and for fail- 
ures of selection for promotion of Regular Navy lieu- 
tenant commanders and Regular Marine Corps majors. 
See section 632 of this title. 

Section 6381, acts Aug. 10, 1956, ch. 1041, 70A Stat. 404; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(18), 71 Stat. 
384; May 20, 1958, Pub. L. 85-422, § 11(a)(6)(C), 71 Stat. 
131; Oct. 2, 1963, Pub. L. 88-132, § 5(h)(4), 77 Stat. 214; 
Sept. 8, 1980, Pub. L. 96-342, title VIII, § 813(d)(6), 94 
Stat. 1106, related to retirement grade and pay of offi- 
cers retired under former sections 6371 to 6380 of this 
title. See section 642 of this title. 

Section 6382, acts Aug. 10, 1956, ch. 1041, 70A Stat. 405; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(19), 71 Stat. 
384; July 12, 1960, Pub. L. 86-616, §5(1), 74 Stat. 390; June 
28, 1962, Pub. L. 87-509; §4(b), 76 Stat. 121, related to dis- 
charge for failures of selection for promotion of Regu- 
lar Navy lieutenant and lieutenants (junior grade) and 
Regular Marine Corps captains and first lieutenants. 
See section 631 and section 632 of this title. 
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Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§6383. Regular Navy and Regular Marine Corps; 
officers designated for limited duty: retire- 
ment for length of service or failures of selec- 
tion for promotion; discharge for failures of 
selection for promotion; reversion to prior 
status; retired grade; retired pay 

(a) Mandatory Retirement. — (1) Except as 
provided in subsection (k), each regular officer 
of the Navy who is an officer designated for lim- 
ited duty and who is serving in a grade below 
the grade of commander and each regular officer 
of the Marine Corps who is an officer designated 
for limited duty shall be retired on the last day 
of the month following the month in which he 
completes 30 years of active naval service, ex- 
clusive of active duty for training in a reserve 
component. 

(2) Except as provided in subsection (k), each 
regular officer of the Navy designated for lim- 
ited duty who is serving in the grade of com- 
mander, has failed of selection for promotion to 
the grade of captain for the second time, and is 
not on a list of officers recommended for pro- 
motion to the grade of captain shall — 

(A) if eligible for retirement as a commis- 
sioned officer under any provision of law, be 
retired under that provision of law on the date 
requested by the officer and approved by the 
Secretary of the Navy, except that the date of 
retirement may not be later than the first day 
of the seventh month beginning after the 
month in which the President approves the re- 
port of the selection board in which the officer 
is considered as having failed for promotion to 
the grade of captain for a second time; or 

(B) if not eligible for retirement as a com- 
missioned officer, be retired on the date re- 
quested by the officer and approved by the 
Secretary of the Navy after the officer be- 
comes eligible for retirement as a commis- 
sioned officer, except that the date of retire- 
ment may not be later than the first day of 
the seventh calendar month beginning after 
the month in which the officer becomes eligi- 
ble for retirement as a commissioned officer. 

(3) Except as provided in subsection (k), if not 
retired earlier, a regular officer of the Navy des- 
ignated for limited duty who is serving in the 
grade of commander and is not on a list of offi- 
cers recommended for promotion to the grade of 
captain shall be retired on the last day of the 
month following the month in which the officer 
completes 35 years of active naval service, ex- 
clusive of active duty for training in a reserve 
component. 

(4) Except as provided in subsection (k), each 
regular officer of the Navy designated for lim- 
ited duty who is serving in the grade of captain 
shall, if not retired sooner, be retired on the last 
day of the month following the month in which 
the officer completes 38 years of active naval 
service, exclusive of active duty for training in 
a reserve component. 

(b) Lieutenant Commanders and Majors Who 
Twice Fail of Selection for Promotion.— Ex- 



cept as provided in subsections (f) and (k), each 
regular officer on the active-duty list of the 
Navy serving in the grade of lieutenant com- 
mander who is an officer designated for limited 
duty, and each regular officer on the active-duty 
list of the Marine Corps serving in the grade of 
major who is an officer designated for limited 
duty, who is considered as having failed of selec- 
tion for promotion to the grade of commander 
or lieutenant colonel, respectively, for the sec- 
ond time and whose name is not on a promotion 
list shall be retired, if eligible to retire, or be 
discharged on the date requested by the officer 
and approved by the Secretary of the Navy, but 
not later than the first day of the seventh cal- 
endar month beginning after the month in which 
the President approves the report of the selec- 
tion board in which the officer is considered as 
having failed of selection for promotion to the 
grade of commander or lieutenant colonel for 
the second time. 

(c) Retired Grade and Retired Pay.— Each 
officer retired under subsection (a) or (b) — 

(1) unless otherwise entitled to a higher 
grade, shall be retired in the grade determined 
under section 1370 of this title; and 

(2) is entitled to retired pay computed under 
section 6333 of this title. 

(d) Navy Lieutenants and Marine Corps Cap- 
tains Who Twice Fail of Selection for Pro- 
motion. — Except as provided in subsections (f) 
and (k), each regular officer on the active-duty 
list of the Navy serving in the grade of lieuten- 
ant who is an officer designated for limited 
duty, and each regular officer on the active duty 
list of the Marine Corps serving in the grade of 
captain who is an officer designated for limited 
duty, who is considered as having failed of selec- 
tion for promotion to the grade of lieutenant 
commander or major for the second time and 
whose name is not on a list of officers rec- 
ommended for promotion shall be honorably dis- 
charged on the date requested by the officer and 
approved by the Secretary of the Navy, but not 
later than the first day of the seventh calendar 
month beginning after the month in which the 
President approves the report of the selection 
board in which the officer is considered as hav- 
ing failed of selection for promotion to the grade 
of lieutenant commander or major for the sec- 
ond time. 

(e) Officers in Pay Grades 0-2 and O-l Who 
Twice Fail of Selection for Promotion or Are 
Found Not Qualified for Promotion.— (1) Each 
regular officer on the active-duty list of the 
Navy serving in the grade of lieutenant (junior 
grade) who is an officer designated for limited 
duty, and each regular officer on the active-duty 
list of the Marine Corps serving in the grade of 
first lieutenant who is an officer designated for 
limited duty, who is considered as having failed 
of selection for promotion to the grade of lieu- 
tenant (in the case of an officer of the Navy) or 
captain (in the case of an officer of the Marine 
Corps) for the second time shall be honorably 
discharged on the date requested by the officer 
and approved by the Secretary of the Navy, but 
not later than the first day of the seventh cal- 
endar month beginning after the month in which 
the President approves the report of the selec- 
tion board in which the officer is considered as 
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having failed of selection for promotion to the 
grade of lieutenant or captain, respectively, for 
the second time. 

(2) Each regular officer on the active-duty list 
of the Navy serving in the grade of ensign who 
is an officer designated for limited duty, and 
each regular officer on the active-duty list of 
the Marine Corps serving in the grade of second 
lieutenant who is an officer designated for lim- 
ited duty, who is found not qualified for pro- 
motion to the grade of lieutenant (junior grade) 
(in the case of an officer of the Navy) or first 
lieutenant (in the case of an officer of the Ma- 
rine Corps) shall be honorably discharged on the 
date requested by the officer and approved by 
the Secretary of the Navy, but not later than 
the first day of the seventh calendar month be- 
ginning after the month in which the officer was 
found not qualified for promotion. 

(f) 18- Year Retirement Sanctuary.— If an of- 
ficer subject to discharge under subsection (b), 
(d), or (e) is (as of the date on which the officer 
is to be discharged) not eligible for retirement 
under any provision of law but is within two 
years of qualifying for retirement under section 
6323 of this title, the officer shall be retained on 
active duty as an officer designated for limited 
duty until becoming qualified for retirement 
under that section and shall then be retired 
under that section, unless the officer is sooner 
retired or discharged under another provision of 
law or the officer reverts to a warrant officer 
grade pursuant to subsection (h). 

(g) Reenlistment for LDOs Appointed From 
Enlisted Grades.— (1) An officer subject to dis- 
charge under subsection (b), (d), or (e) who is de- 
scribed in paragraph (2) may, upon the officer's 
request and in the discretion of the Secretary of 
the Navy, be enlisted in a grade prescribed by 
the Secretary upon the officer's discharge pursu- 
ant to such subsection. 

(2) An officer described in this paragraph is an 
officer who — 

(A) is not eligible for retirement under any 
provision of law; 

(B) is not covered by subsection (f); and 

(C) was in an enlisted grade when first ap- 
pointed as an officer designated for limited 
duty. 

(h) Reversion to Warrant Officer Grade 
for LDOs Appointed From Warrant Officer 
Grades. — An officer subject to discharge under 
subsection (b), (d), or (e) (including an officer 
otherwise subject to retention under subsection 
(f)) who is not eligible for retirement under any 
provision of law and who had the permanent 
status of a warrant officer when first appointed 
as an officer designated for limited duty may, at 
the officer's option, revert to the warrant officer 
grade and status that the officer would hold if 
the officer had not been appointed as an officer 
designated for limited duty. 

(i) Determination of Grade and Status of 
Officers Reverting to Prior Status.— In any 
computation to determine the grade and status 
to which an officer may revert under this sec- 
tion, all active service as an officer designated 
for limited duty or as a temporary or reserve of- 
ficer is included. 

(j) Separation Pay for Officers Dis- 
charged. — An officer discharged under this sec- 



tion is entitled, if eligible therefor, to separa- 
tion pay under section 1174(a)(1) of this title. 

(k) Selective Retention Boards for LDOs. — 
Under such regulations as he may prescribe, 
whenever the needs of the service require, the 
Secretary of the Navy may defer the retirement 
under subsection (a) or (b) or the discharge 
under subsection (b) or (d) of any officer des- 
ignated for limited duty upon recommendation 
of a board of officers convened under section 
611(b) of this title and with the consent of the of- 
ficer concerned. An officer whose retirement is 
deferred under this subsection and who is not 
subsequently promoted may not be continued on 
active duty beyond 20 years active commis- 
sioned service, if in the grade of lieutenant or 
captain, beyond 24 years active commissioned 
service, if in the grade of lieutenant commander 
or major, or beyond 28 years active commis- 
sioned service, if in the grade of lieutenant colo- 
nel, or beyond age 62, whichever is earlier. 

(Z) Applicability of Section Only to Perma- 
nent LDOs. — This section does not apply to offi- 
cers designated for limited duty under section 
5596 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 405; Pub. L. 
85-422, § 11(a)(6)(D), May 20, 1958, 72 Stat. 131; 
Pub. L. 86-616, §5(2), July 12, 1960, 74 Stat. 390; 
Pub. L. 87-509, §4(b), June 28, 1962, 76 Stat. 121; 
Pub. L. 88-132, § 5(h)(4), Oct. 2, 1963, 77 Stat. 214; 
Pub. L. 96-342, title VIII, § 813(d)(7), Sept. 8, 1980, 
94 Stat. 1106; Pub. L. 96-513, title III, §336, title 
V, §513(17), Dec. 12, 1980, 94 Stat. 2898, 2932; Pub. 
L. 98-94, title IX, §922(a)(ll), Sept. 24, 1983, 97 
Stat. 642; Pub. L. 98-525, title V, § 529(c), Oct. 19, 
1984, 98 Stat. 2526; Pub. L. 99-348, title II, 
§ 203(b)(7), July 1, 1986, 100 Stat. 696; Pub. L. 
101-510, div. A, title V, § 501(f)(2), Nov. 5, 1990, 104 
Stat. 1551; Pub. L. 102-484, div. A, title V, § 504(c), 
(d), Oct. 23, 1992, 106 Stat. 2403, 2404; Pub. L. 
103-160, div. A, title V, § 561(e), Nov. 30, 1993, 107 
Stat. 1667; Pub. L. 103-337, div. A, title V, §503, 
Oct. 5, 1994, 108 Stat. 2749; Pub. L. 105-261, div. A, 
title V, § 504(c), (d), Oct. 17, 1998, 112 Stat. 2004.) 

Historical and Revision Notes 



Revised 
section 



6383(a)-(h) 



6383(a) 
6383(b) 

6383(c) 



6383(d), 
(e), (f). 



Source (U.S. Code) 



34 U.S.C 410j(a). 



34 U.S.C. 626-l(a) (1st 
sentence). 



34 U.S.C. 626-1(0). 

34 U.S.C. 3c(b) (1st sen- 
tence). 

34 U.S.C. 410j(d). 

34 U.S.C. 410j(f) (less pro- 
visos). 

34 U.S.C. 389 (1st sen- 
tence as applicable to 
grade). 

34 U.S.C. 410j(g) (less pro- 
visos). 

34 U.S.C. 3c(j). 

34 U.S.C. 410j(h) (as ap- 
plicable to officers des- 
ignated for limited 
duty who fail of selec- 
tion, less provisos). 



Source (Statutes at Large) 



Aug. 7, 1947, ch. 512. 

§ 312(a). 61 Stat. 858. 
Aug. 7, 1947, ch. 512, 

§ 314(a) (1st sentence), 

61 Stat. 863; May 5, 

1954, ch. 180. §205, 68 

Stat. 68. 
Aug. 7, 1947. ch. 512. 

§314(0). 61 Stat. 865. 
Aug. 7, 1947. ch. 512, 

§ 302(b) (1st sentence), 

61 Stat. 829. 
Aug. 7, 1947, ch. 512. 

§ 312(d). 61 Stat. 859. 
Aug. 7, 1947, ch. 512, 

§ 312(f) (less provisos), 

61 Stat. 859. 
R.S. 1457 (1st sentence as 

applicable to grade). 

Aug. 7, 1947, ch. 512, 
§ 312(g) (less provisos), 
61 Stat. 860. 

Aug. 7, 1947. ch. 512. 
§312(3), 61 Stat. 831. 

Aug. 7, 1947. ch. 512, 
§ 312(h) (as applicable 
to officers designated 
for limited duty who 
fail of selection less 
provisos). 61 Stat. 860. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6383(g), 
(h). 


34 U.S.C. 410j(m) (less ap- 
plicability to persons 
discharged under 34 
U.S.C. 410j(0). 

34 U.S.C. 4103(f) (provi- 
sos). 

34 U.S.C. 410j(h) (2d pro- 
viso as applicable to 
officers designated for 
limited duty who fail 
of selection). 


Aug. 7, 1947, ch. 512, 
§312(m); added June 18. 
1954, ch. 311, (b) (less 
applicability to per- 
sons discharged under 
§312(0), 68 Stat. 257. 

Aug. 7, 1947, ch. 512, 
§ 312(f) (provisos), 61 
Stat. 859. 

Aug. 7, 1947, ch. 512, 
§ 312(h) (2d proviso as 
applicable to officers 
designated for limited 
duty who fail of selec- 
tion), 61 Stat. 860. 



In subsection (a) the words "if not otherwise retired 
pursuant to law" are omitted as surplusage. 

In subsection (c) the pay provisions are worded so as 
to conform to the terminology of the Career Compensa- 
tion Act of 1949 (37 U.S.C. 231 et seq.). 

The second proviso in § 312(g) of the Officer Personnel 
Act of 1947 (34 U.S.C. 410j(g)), relating to the retired pay 
of officers commissioned in the Regular Navy under the 
Act of April 18, 1946, ch. 141, as amended (34 U.S.C. 15), 
and officers commissioned in the Regular Navy while 
serving on active duty as officers of the Naval Reserve, 
is not codified in this section because it is inapplicable 
to officers designated for limited duty. The only au- 
thority to appoint limited duty officers is § 404(a) of the 
Officer Personnel Act of 1947 (34 U.S.C. 211c(a)). Naval 
Reserve officers are not eligible for such appointments. 
Hence there can be no limited duty officers in the cat- 
egories mentioned in the proviso. 

In subsection (f) the words "to which he would other- 
wise become entitled" are omitted as surplusage and 
the words "based on the service for which he has re- 
ceived payment" are substituted for the words "attrib- 
utable to the active service in respect of which lump- 
sum payment shall have been made to him". 

The second proviso in § 312(f) of the Officer Personnel 
Act of 1947 (34 U.S.C. 410j(f)), which provides that offi- 
cers who exercise their option to revert to a warrant of- 
ficer grade shall be retired upon completing 30 years of 
active naval service, is omitted as superseded by 
§ 14(b)(2) of the Warrant Officer Act of 1954 (34 U.S.C. 
430(b)(2)), codified in §1305 of this title. 

Amendments 

1998— Subsec. (a)(5). Pub. L. 105-261, § 504(c), struck 
out par. (5) which read as follows: "Paragraphs (2) 
through (4) shall be effective only during the period be- 
ginning on July 1, 1993, and ending on October 1, 1999." 

Subsec. (k). Pub. L. 105-261, § 504(d), struck out at end 
"During the period beginning on July 1, 1993, and end- 
ing on October 1, 1999, an officer of the Navy in the 
grade of commander or captain whose retirement is de- 
ferred under this subsection and who is not subse- 
quently promoted may not be continued on active duty 
beyond age 62 or, if earlier, 28 years of active commis- 
sioned service if in the grade of commander or 30 years 
of active commissioned service if in the grade of cap- 
tain." 

1994— Subsec. (a). Pub. L. 103-337, § 503(c)(1), (d)(1), in- 
serted heading and substituted "Except as provided in 
subsection (k)" for "Except as provided in subsection 
(i)" in pars. (1) to (4). 

Subsec. (b). Pub. L. 103-337, § 503(c)(2), (d)(2), inserted 
heading and substituted "Except as provided in sub- 
sections (f) and (k)" for "Except as provided in sub- 
section (i)". 

Subsec. (c). Pub. L. 103-337, § 503(d)(3), inserted head- 
ing. 

Subsec. (d). Pub. L. 103-337, § 503(c)(2), (d)(4), inserted 
heading and substituted "Except as provided in sub- 
sections (f) and (k)" for "Except as provided in sub- 
section (i)". 

Subsec. (e). Pub. L. 103-337, § 503(d)(5), inserted head- 
ing. 



Subsec. (f). Pub. L. 103-337, § 503(a)(2), added subsec. (f) 
and struck out former subsec. (f) which read as follows: 
"If any officer subject to discharge under subsection (d) 
or (e) had the permanent status of a warrant officer 
when first appointed as an officer designated for lim- 
ited duty, he has the option, instead of being dis- 
charged, of reverting to the grade and status he would 
hold if he had not been so appointed. If any such officer 
had a permanent grade below the grade of warrant offi- 
cer, W-l, when first so appointed, he has the option, in- 
stead of being discharged, of reverting to the grade and 
status he would hold if he had not been so appointed 
but had instead been appointed a warrant officer, W-l." 

Subsecs. (g), (h). Pub. L. 103-337, § 503(a)(2), added sub- 
sees, (g) and (h). Former subsecs. (g) and (h) redesig- 
nated (i) and (j), respectively. 

Subsec. (i). Pub. L. 103-337, § 503(a)(1), (d)(6), redesig- 
nated subsec. (g) as (i) and inserted heading. Former 
subsec. (i) redesignated (k). 

Subsec. (j). Pub. L. 103-337, § 503(a)(1), (d)(7), redesig- 
nated subsec. (h) as (j) and inserted heading. Former 
subsec. (j) redesignated (I). 

Subsec. (k). Pub. L. 103-337, § 503(a)(1), (b), (d)(8), re- 
designated subsec. (i) as (k), inserted heading, and sub- 
stituted "or the discharge under subsection (b) or (d)" 
for "or the discharge under subsection (d)". 

Subsec. (I). Pub. L. 103-337, § 503(a)(1), (d)(9), redesig- 
nated subsec. (j) as (i) and inserted heading. 

1993— Subsecs. (a)(5), (i). Pub. L. 103-160 substituted 
"October 1, 1999" for "October 1, 1995". 

1992— Subsec. (a). Pub. L. 102-484, § 504(c), designated 
existing provisions as par. (1) and added pars. (2) to (5). 

Subsec. (i). Pub. L. 102-484, § 504(d), inserted at end 
"During the period beginning on July 1, 1993, and end- 
ing on October 1, 1995, an officer of the Navy in the 
grade of commander or captain whose retirement is de- 
ferred under this subsection and who is not subse- 
quently promoted may not be continued on active duty 
beyond age 62 or, if earlier, 28 years of active commis- 
sioned service if in the grade of commander or 30 years 
of active commissioned service if in the grade of cap- 
tain." 

1990— Subsec. (h). Pub. L. 101-510 substituted "section 
1174(a)(1)" for "section 1174(a)". 

1986— Subsec. (c)(2). Pub. L. 99-348, § 203(b)(7)(A), sub- 
stituted provision that retired pay be computed under 
section 6333 for provision that retired pay, in the case 
of an officer who first became a member of a uniformed 
service, as defined in section 1407(a)(2), before Sept. 8, 
1980, be at the rate of 2V2 percent of the basic pay to 
which he would have been entitled if serving on active 
duty in the grade in which he retired, or in the case of 
an officer who first became a member of a uniformed 
service, as defined in section 1407(a)(2), on or after Sept. 
8, 1980, be at the rate of 2¥s percent of the monthly re- 
tired pay base computed under section 1407(d), which 
rates were to be multiplied by the number of years of 
service credited under section 1405, but such retired pay 
was not to be more than 75 percent of the basic pay or 
monthly retired pay base upon which the computation 
of retired pay was based. 

Subsec. (k). Pub. L. 99-348, § 203(b)(7)(B), struck out 
subsec. (k) which provided that retired pay computed 
under subsec. (c), if not a multiple of $1, was to be 
rounded to the next lower multiple of $1. 

1984— Subsec. (a). Pub. L. 98-525, §529(c)(l), sub- 
stituted "each regular officer of the Navy who is an of- 
ficer designated for limited duty and who is serving in 
a grade below the grade of commander and each regular 
officer of the Marine Corps who is an officer" for "each 
regular officer of the Navy or Marine Corps". 

Subsec. (d). Pub. L. 98-525, §529(c)(2), substituted "Ex- 
cept as provided in subsection (i), each" for "Each". 

Subsec. (i). Pub. L. 98-525, §529(c)(3), inserted "or the 
discharge under subsection (d)" after "the retirement 
under subsection (a) or (b)" and substituted "An officer 
whose retirement is deferred under this subsection and 
who is not subsequently promoted may not be con- 
tinued on active duty beyond 20 years active commis- 
sioned service, if in the grade of lieutenant or captain, 
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beyond 24 years active commissioned service, if in the 
grade of lieutenant commander or major, or beyond 28 
years active commissioned service, if in the grade of 
lieutenant colonel, or beyond age 62, whichever is ear- 
lier" for "An officer whose retirement is deferred under 
this subsection and who is not subsequently promoted 
may not be continued on active duty beyond 24 years 
active commissioned service, if in the grade of lieuten- 
ant commander or major or 28 years active commis- 
sioned service, if in the grade of commander or lieuten- 
ant colonel, or beyond age 62, whichever is earlier". 

1983— Subsec. (k). Pub. L. 98-94 added subsec. (k). 

1980— Pub. L. 96-513, §336(i), struck out "or sever- 
ance" before "pay" in section catchline. 

Subsec. (a). Pub. L. 96-513, §336(a), substituted "Ex- 
cept as provided in subsection (i), each regular officer 
of the Navy or Marine Corps designated for limited 
duty" for "Each officer designated for limited duty on 
the active list of the Navy or Marine Corps". 

Subsec. (b). Pub. L. 96-513, § 336(b), authorized the dis- 
charge of certain officers considered as having failed of 
selection for promotion and provided that in cases of 
retirement such retirements were to occur on a date re- 
quested by the officer concerned and approved by the 
Secretary of the Navy but not later than the first day 
of the seventh calendar month beginning after the 
month in which the President approved the report of 
the selection board rather than on June 30th of the fis- 
cal year in which such officer was considered as having 
failed of selection. 

Subsec. (c)(1). Pub. L. 96-513, §336(c), substituted "de- 
termined under section 1370 of this title" for "in which 
he was serving at the time of retirement". 

Subsec. (c)(2). Pub. L. 96-513, §513(17), substituted 
"September 8, 1980" for "the date of the enactment of 
the Department of Defense Authorization Act, 1981" 
wherever appearing. 

Pub. L. 96-342, designated existing provisions as sub- 
par. (A), inserted provision limiting applicability to of- 
ficers who became members of the uniformed services 
before the date of the enactment of the Department of 
Defense Authorization Act, 1981, and added subpar. (B). 

Subsec. (d). Pub. L. 96-513, § 336(d), provided that Navy 
lieutenants designated for limited duty and Marine 
Corps captains similarly designated who were consid- 
ered as having failed of selection for promotion were to 
be honorably discharged on a date requested by the of- 
ficer concerned and approved by the Secretary of the 
Navy but not later than the first day of the seventh 
calendar month beginning after the month in which the 
President approved the report of the selection board 
rather than on June 30th of the fiscal year in which he 
was considered as having failed of selection. 

Subsec. (e). Pub. L. 96-513, § 336(d), designated existing 
provisions as par. (1), provided that Navy lieutenants 
(junior grade) designated for limited duty and Marine 
Corps first lieutenants similarly designated who were 
considered as having failed of selection for promotion 
were to be honorably discharged on a date requested by 
the officer concerned and approved by the Secretary of 
the Navy but not later than the first day of the seventh 
calendar month beginning after the month in which the 
President approved the report of the selection board 
rather than on June 30th of the fiscal year in which he 
was considered as having failed of selection, and added 
par. (2). 

Subsec. (f). Pub. L. 96-513, § 336(e), (f), redesignated 
subsec. (g) as (f), substituted "discharge under sub- 
section (d)" for "retirement or discharge under sub- 
sections (b), (d)" and "instead of being discharged" for 
"instead of being retired or discharged" in two places, 
and struck out former subsec. (f) authorizing a lump- 
sum severance payment to certain discharged officers. 

Subsecs. (g) to (j). Pub. L. 96-513, §336(f)-(h), added 
subsecs. (h) to (j) and redesignated existing subsecs. (g) 
and (h) as (f) and (g), respectively. 

1963— Subsec. (c)(2). Pub. L. 88-132 substituted "of" 
for "to which he would be entitled if serving on active 
duty in" after "2% percent of the basic pay". 

1962— Subsec. (f). Pub. L. 87-509 limited the lump-sum 
payment to not more than $15,000. 



1960— Subsec. (d). Pub. L. 86-616 permits an officer, if 
he so requests, to be honorably discharged at any time 
during the fiscal year in which he is considered as hav- 
ing failed of selection for promotion to the grade of 
lieutenant commander or major for the second time. 

Subsec. (e). Pub. L. 86-616 permits an officer, if he so 
requests, to be honorably discharged at any time dur- 
ing the fiscal year in which he is considered as having 
failed of selection for promotion to the grade of lieu- 
tenant or captain for the second time. 

1958— Subsec. (c)(2). Pub. L. 85-422 substituted "that 
may be credited to him under section 1405 of this title" 
for "creditable for basic pay". 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 922(e) of Pub. L. 98-94, set out as a note under 
section 1401 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 336 of Pub. L. 96-513 effective 
Sept. 15, 1981, but the authority to prescribe regula- 
tions under the amendment by Pub. L. 96-513 effective 
on Dec. 12, 1980, and amendment by section 513(17) of 
Pub. L. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

Transition Provisions Under Defense Officer 
Personnel Management Act 

For transition provisions relating to limited-duty of- 
ficers of the Regular Navy or Regular Marine Corps, see 
section 616 of Pub. L. 96-513, set out as a note under sec- 
tion 611 of this title. 

[§§6384 to 6388. Repealed. Pub. L. 96-513, title 
III, §335, Dec. 12, 1980, 94 Stat. 2898] 

Section 6384, acts Aug. 10, 1956, ch. 1041, 70A Stat. 407; 
July 12, 1960, Pub. L. 86-616, §5(3), 74 Stat. 390; June 28, 
1962, Pub. L. 87-509, §4(b), 76 Stat. 121; Sept. 30, 1966, 
Pub. L. 89-609, §1(18), (19), 80 Stat. 853; Sept. 19, 1978, 
Pub. L. 95-377, §8(a), 92 Stat. 721, related to discharge of 
Regular Navy and Regular Marine Corps officers having 
less than 20 years service for unsatisfactory perform- 
ance of duty. See section 1181 et seq. of this title. 

Section 6385, acts Aug. 10, 1956, ch. 1041, 70A Stat. 408; 
Sept. 19, 1978, Pub. L. 95-377, §8(b), (c), 92 Stat. 721, pro- 
vided that for purposes of involuntary retirement, sepa- 
ration, or furlough, an officer serving in a grade to 
which he was appointed under former sections 5231, 
5232, 5787 or 5787d of this title was to be considered as 
serving in a grade he would have held had it not been 
for such appointment. See section 627 et seq. of this 
title. 

Section 6386, acts Aug. 10, 1956, ch. 1041, 70A Stat. 408; 
Apr. 21, 1976, Pub. L. 94-273, §2(3), 90 Stat. 375, author- 
ized President to suspend certain provisions relating to 
officers serving in grades of lieutenant and lieutenant 
(junior grade) in Navy or in grades of captain and first 
lieutenant in Marine Corps. See section 123(a), (b) of 
this title. 

Section 6387, acts Aug. 10, 1956, ch. 1041, 70A Stat. 408; 
Aug. 11, 1959, Pub. L. 86-155, §6, 73 Stat. 337; June 30, 
1960, Pub. L. 86-558, 74 Stat. 263; Oct. 13, 1964, Pub. L. 
88-647, title III, §301(16), 78 Stat. 1072, related to com- 
putation of total commissioned service for regular 
Navy male line officers and regular Marine Corps male 
officers. 
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Section 6388, acts Aug. 10, 1956, oh. 1041, 70A Stat. 409; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(20), 71 Stat. 
385; Sept. 30, 1966, Pub. L. 89-609, §1(20), (21), 80 Stat. 853; 
Sept. 20, 1968, Pub. L. 90-502, §1, 82 Stat. 852; Dec. 24, 
1970, Pub. L. 91-582, §1, 84 Stat. 1574, related to com- 
putation of total commissioned service for certain Reg- 
ular Navy staff corps officers. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§6389. Navy Reserve and Marine Corps Reserve; 
officers: elimination from active status; com- 
putation of total commissioned service 

(a) Subject to section 12645 of this title, an of- 
ficer in an active status in the Navy Reserve in 
the permanent grade of lieutenant or lieutenant 
(junior grade), and an officer in an active status 
in the Marine Corps Reserve in the permanent 
grade of captain or first lieutenant, who is con- 
sidered as having twice failed of selection for 
promotion to the next higher grade while on the 
active-duty list may, in the discretion of the 
Secretary of the Navy, be eliminated from an 
active status or released from active duty and 
placed on the reserve active-status list. 

(b) An officer who is to be eliminated from an 
active status under subsection (a) shall, if quali- 
fied, be given an opportunity to request transfer 
to the appropriate Retired Reserve and, if he re- 
quests it, shall be so transferred. If he is not so 
transferred, he shall, in the discretion of the 
Secretary, be transferred to the appropriate in- 
active status list or be discharged from the 
Navy Reserve or the Marine Corps Reserve. 

(c) (1) An officer in an active status in the 
Navy Reserve in the permanent grade of lieuten- 
ant commander or commander, and an officer in 
an active status in the Marine Corps Reserve in 
the permanent grade of major or lieutenant 
colonel, who is considered as having twice failed 
of selection for promotion to the next higher 
grade while on the active-duty list shall, if 
qualified, be given an opportunity to request 
transfer to the appropriate Retired Reserve. If 
he is not so transferred, he shall be discharged 
from the Navy Reserve or the Marine Corps Re- 
serve if he has completed a period of total com- 
missioned service equal to that specified below 
for the permanent grade in which he is serving: 



Grade 


Total com- 
missioned 
service 


Navy 


Marine Corps 


Commander 

Lieutenant commander 


Lieutenant 

colonel. 
Major 


28 years. 
20 years. 



(2) Notwithstanding the first sentence of para- 
graph (1), the Secretary may defer the retire- 
ment or discharge of such number of officers 
serving in the grade of lieutenant commander as 
are necessary to maintain the authorized officer 
strength of the Ready Reserve, but the duration 
of such deferment for any individual officer may 
not be in excess of five years. 

(3) Notwithstanding paragraph (1), the Sec- 
retary may defer the retirement or discharge 
under this subsection of an officer serving in the 
permanent grade of lieutenant commander or 



commander in the Navy Reserve or in the per- 
manent grade of major or lieutenant colonel in 
the Marine Corps Reserve for a period of time 
which does not exceed the amount of service in 
an active status which was credited to the offi- 
cer at the time of his original appointment or 
thereafter under any provision of law, if the offi- 
cer can complete at least 20 years of service as 
computed under section 12732 of this title during 
the period of such deferment. 

(4) Notwithstanding paragraph (1), the Sec- 
retary may defer the retirement or discharge 
under this subsection of such number of officers 
serving in the permanent grade of commander in 
the Medical Corps, Chaplain Corps, or Dental 
Corps in the Navy Reserve as are necessary to 
provide for mobilization requirements. 

(d) For the purposes of subsection (c), the 
total commissioned service of an officer who has 
served continuously in the Navy Reserve or the 
Marine Corps Reserve following appointment 
therein in the permanent grade of ensign or sec- 
ond lieutenant, as the case may be, shall be 
computed from June 30 of the fiscal year in 
which he accepted the appointment. Each other 
officer is considered to have for this purpose as 
much total commissioned service as the years of 
active commissioned service of any regular offi- 
cer on the active-duty list of the Navy not re- 
stricted in the performance of duty, or any regu- 
lar officer on the active-duty list of the Marine 
Corps not restricted in the performance of duty, 
as appropriate, who has served continuously 
since original appointment as an ensign on the 
active-duty list of the Navy or as a second lieu- 
tenant on the active-duty list of the Marine 
Corps, has not lost numbers or precedence, and 
is, or has been after September 6, 1947, junior to 
that other officer. However, the total commis- 
sioned service that the other officer is consid- 
ered to have may not be less than the actual 
number of years he has served as a commis- 
sioned officer in a grade above chief warrant of- 
ficer, W-5. 

(Added Pub. L. 85-861, §1(144)(A), Sept. 2, 1958, 72 
Stat. 1509; amended Pub. L. 86-559, §1(46), June 
30, 1960, 74 Stat. 274; Pub. L. 96-513, title III, 
§ 337(a), Dec. 12, 1980, 94 Stat. 2900; Pub. L. 97-86, 
title IV, § 405(b)(1), Dec. 1, 1981, 95 Stat. 1105; 
Pub. L. 98-525, title V, § 528(c), Oct. 19, 1984, 98 
Stat. 2526; Pub. L. 99-145, title V, § 514(b)(1), Nov. 
8, 1985, 99 Stat. 628; Pub. L. 102-190, div. A, title 
XI, §1131(8)(A), Dec. 5, 1991, 105 Stat. 1506; Pub. 
Li. 103-337, div. A, title XVI, §§1628, 1673(c)(1), 
Oct. 5, 1994, 108 Stat. 2962, 3016; Pub. L. 104-106, 
div. A, title XV, §1501(c)(25), Feb. 10, 1996, 110 
Stat. 499; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(M), (3)(C), Jan. 6, 2006, 119 Stat. 3233, 
3234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6389(a) 
6389(b) 
6389(c) 


50:1311(0) (1st sentence). 

50:1311(a) (as applicable 
to 1311(c)). 

S0:1311(c) (2d sentence). 


Sept. 3, 1954, ch. 1257, 
§411(c) (1st sentence), 
68 Stat. 1170. 

Sept. 3, 1954, ch. 1257, 
§ 411(a) (as applicable 
to 411(c)), 68 Stat. 1169. 

Sept. 3, 1954, ch. 1257, 
§411(0) (2d sentence). 68 
Stat. 1170. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6389(d) 


50:1311(c) (less 1st and 2d 


Sept. 3. 1954. ch. 1257. 




sentences). 


§ 411(c) (less 1st and 2d 






sentences). 68 Stat. 






1170. 


6389(e) 


[No source]. 


[No source]. 



In subsection (a), the words "who is considered as 
having twice failed of selection for promotion" are sub- 
stituted for the words "after failing of selection for 
promotion * * * a second time" to conform to similar 
statements in this title. (See the revision note on sec- 
tion 5776.) The words "may be retained in" are omitted 
as surplusage, since the authority to eliminate such of- 
ficers from an active status is discretionary with the 
Secretary. 

Subsection (e) is added to avoid conflict with 
50:1311(d) and (e), codified in sections 6397 and 6403 of 
this title. 50:1311(d) and (e) contain special provisions 
for "women officers" and officers in the Nurse Corps, 
respectively, so that officers in these categories must 
be excepted from this section. Women officers ap- 
pointed under the act of June 24, 1952, ch. 457 (66 Stat. 
155; 34 U.S.C. 21e) (codified in section 5581 of this title), 
are not "women officers" within the meaning of 
50:1311(d), however, but are required to be promoted, re- 
tired, or eliminated from active status as if they were 
men. (See the revision note on section 5665 of this 
title.) The application of this section to these officers 
is therefore made explicit. 

Both men and women are eligible for appointment as 
reserve officers in the Nurse Corps and are subject to 
the special provisions relating to that corps. 

Amendments 

2006— Pub. L. 109-163, § 515(b)(3)(C), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(M), substituted "Navy Re- 
serve" for "Naval Reserve" wherever appearing in text. 

1996— Subsec. (c). Pub. L. 104-106 substituted "section 
12732" for "section 1332". 

1994— Subsec. (a). Pub. L. 103-337, § 1673(c), substituted 
"12645" for "1005". 

Pub. L. 103-337, §1628(1), inserted "while on the ac- 
tive-duty list" after "to the next higher grade" and "or 
released from active duty and placed on the reserve ac- 
tive-status list" after "from an active status". 

Subsec. (b). Pub. L. 103-337, §1628(2), struck out "or 
(f)" after "subsection (a)". 

Subsec. (c). Pub. L. 103-337, §1628(3)(H), designated 
last sentence as par. (4) and in that sentence sub- 
stituted "paragraph (1)" for "the first two sentences of 
this subsection" and struck out "captain or" after 
"permanent grade of". 

Pub. L. 103-337, § 1628(3)(G), designated 4th sentence as 
par. (3) and in that sentence substituted "paragraph 
(1)" for "the first two sentences of this subsection". 

Pub. L. 103-337, §1628(3)(P), designated sentence after 
table as par. (2) and in that sentence substituted "the 
first sentence of paragraph (1)" for "the first sentence 
of this subsection". 

Pub. L. 103-337, § 1628(3)(E), in table struck out line re- 
lating to grades of captain in Navy and colonel in Ma- 
rine Corps and substituted "28 years" for "26 years". 

Pub. L. 103-337, §1628(3)(D), inserted "while on the ac- 
tive-duty list" after "to the next higher grade" in first 
sentence. 

Pub. L. 103-337, §1628(3)(C), substituted "major or 
lieutenant colonel" for "major or above" in two places. 

Pub. L. 103-337, §1628(3)(B), substituted "lieutenant 
commander or commander" for "lieutenant com- 
mander or above" in two places. 

Pub. L. 103-337, §1628(3)(A), inserted "(1)" after "(c)". 

Subsec. (e). Pub. L. 103-337, §1628(4), struck out sub- 
sec. (e) which read as follows: "This section does not 
apply to women reserve officers or to reserve officers in 
the Nurse Corps." 

Subsec. (f). Pub. L. 103-337, §1628(4), struck out sub- 
sec. (f) which provided for transfer or discharge of rear 



admirals (lower half) in Naval Reserve and brigadier 
generals in Marine Corps Reserve on completion of 30 
years service or five years in grade and for rear admi- 
rals in Naval Reserve and major generals in Marine 
Corps Reserve on completion of 35 years service or five 
years in grade and provided that rear admirals (lower 
half) and rear admirals in Naval Reserve and brigadier 
generals and major generals in Marine Corps Reserve 
could be considered for early retirement by continu- 
ation board. See sections 14508 and 14705 of this title. 

Subsec. (g). Pub. L. 103-337, §1628(4), struck out sub- 
sec. (g) which read as follows: "An officer in an active 
status in the Naval Reserve in the permanent grade of 
ensign who is found not qualified for promotion to the 
grade of lieutenant (junior grade), and an officer in an 
active status in the Marine Corps Reserve in the per- 
manent grade of second lieutenant who is found not 
qualified for promotion to the grade of first lieutenant, 
may (unless he is sooner promoted) be eliminated from 
an active status." 

1991— Subsec. (d). Pub. L. 102-190 substituted "W-5" 
for "W-4". 

1985— Subsec. (f)(1), (3). Pub. L. 99-145 substituted 
"rear admiral (lower half)" for "commodore". 

1984— Subsec. (g). Pub. L. 98-525 added subsec. (g). 

1981— Subsec. (f)(1), (3). Pub. L. 97-86 substituted 
"commodore" for "commodore admiral". 

1980— Subsec. (b). Pub. L. 96-513, § 337(a)(1), sub- 
stituted "subsection (a) or (f)" for "subsection (a)". 

Subsec. (d). Pub. L. 96-513, §337(a)(2), substituted "as 
the years of active commissioned service of any regular 
officer on the active-duty" for "as any officer in the 
line on the active" and "or any regular officer on the 
active-duty list of the Marine Corps" for "or any offi- 
cer on the active list of the Marine Corps". 

Subsec. (e). Pub. L. 96-513, § 337(a)(3), substituted 
"does not apply to" for "applies to women officers ap- 
pointed under section 5581 of this title, but not to 
other". 

Subsec. (f). Pub. L. 96-513, § 337(a)(4), added subsec. (f). 

1960 — Subsec. (c). Pub. L. 86-559 empowered the Sec- 
retary to defer the retirement or discharge of officers 
serving in the grade of lieutenant commander in the 
Ready Reserve, in the permanent grade of lieutenant 
commander or above in the Naval Reserve, in the per- 
manent grade of major or above in the Marine Corps 
Reserve, and in the permanent grade of captain or com- 
mander in the Medical Corps, Chaplain Corps, or Dental 
Corps in the Naval Reserve. 

Effective Date of 1996 Amendment 

Section 1501(c) of Pub. L. 104-106 provided that the 
amendment made by that section is effective as of Dec. 
1, 1994, and as if included as an amendment made by the 
Reserve Officer Personnel Management Act, title XVI 
of Pub. L. 103-337, as originally enacted. 

Effective Date of 1994 Amendment 

Amendment by section 1673(c)(1) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, and 
amendment by section 1628 of Pub. L. 103-337 effective 
Oct. 1, 1996, see section 1691 of Pub. L. 103-337, set out 
as an Effective Date note under section 10001 of this 
title. 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-86 effective Sept. 15, 1981, 
see section 405(f) of Pub. L. 97-86, set out as a note 
under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
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see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§6390. Repealed. Pub. L. 96-513, title III, §335, 
Dec. 12, 1980, 94 Stat. 2898] 

Section, acts Aug. 10, 1956, ch. 1041, YOA Stat. 410; May 
20, 1958, Pub. L. 85-422, § 11(a)(6)(B), 71 Stat. 131; Oct. 2, 
1963, Pub. L. 88-132, § 5(h)(4), YY Stat. 214; Sept. 8, 1980, 
Pub. L. 96-342, title VIII, § 813(d)(8), 94 Stat. HOY, related 
to the retirement at age 62 of officers on the active list 
of the Navy and officers of the Marine Corps. See sec- 
tion 1251 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section Y01 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§6391, 6392. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(b)(3), Oct. 5, 1994, 108 Stat. 
2963] 

Section 6391, added Pub. L. 85-861, §1(144)(B), Sept. 2, 
1958, Y2 Stat. 1510; amended Pub. L. 86-559, §1(47), June 
30, 1960, Y4 Stat. 2Y5; Pub. L. 102-190, div. A, title XI, 
§1131(8)(A), Dec. 5, 1991, 105 Stat. 1506; Pub. L. 104-106, 
div. A, title XV, §1501(c)(25), Feb. 10, 1996, 110 Stat. 499, 
related to transfer to Retired Reserve of officers in 
Naval Reserve or Marine Corps Reserve above chief 
warrant officer, W-5, on becoming 62 years of age with 
provisions for deferral of retirement until age 64. See 
section 14512(b) of this title. 

Section 6392, added Pub. L. 100-180, div. A, title VII, 
§ 717(b)(1), Dec. 4, 198Y, 101 Stat. 1114; amended Pub. L. 
101-189, div. A, title VII, §§Y10(b), Yll(b), Nov. 29, 1989, 
103 Stat. 14Y6, 14YY, related to retention in active status 
of certain reserve officers. See section 14Y03(a)(2), (b) of 
this title. 

A prior section 6392, act Aug. 10, 1956, ch. 1041, YOA 
Stat. 410, related to revocation of appointments of Reg- 
ular Navy and Marine Corps officers with less than 
three years service, prior to repeal effective Sept. 15, 
1981, by Pub. L. 96-513, title III, §335, title VII, §Y01, 
Dec. 12, 1980, 94 Stat. 2898, 2955. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-33Y, set out as an Effective Date note under 
section 10001 of this title. 

[§6393. Repealed. Pub. L. 96-513, title III, 
§ 373(h), Dec. 12, 1980, 94 Stat. 2903] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 410, au- 
thorized Secretary of Navy to terminate appointment 
of any woman officer in Regular Navy or Regular Ma- 
rine Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§6394 to 6396. Repealed. Pub. L. 96-513, title 
III, § 335, Dec. 12, 1980, 94 Stat. 2898] 

Section 6394, acts Aug. 10, 1956, ch. 1041, 70A Stat. 410; 
May 20, 1958, Pub. L. 85-422, § 11(a)(6)(F), 72 Stat. 131; 
Sept. 2, 1958, Pub. L. 85-861, §1(144)(C), 72 Stat. 1511; Oct. 
2, 1963, Pub. L. 88-132, § 5(h)(4), 77 Stat. 214; Sept. 8, 1980, 
Pub. L. 96-342, title VIII, § 813(d)(9), 94 Stat. 1107, related 
to the retirement upon board recommendation of Regu- 
lar Navy rear admirals and commodores and Regular 
Marine Corps major generals and brigadier generals. 

Section 6395, acts Aug. 10, 1956, ch. 1041, 70A Stat. 411; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(21), 71 Stat. 
385; Sept. 30, 1966, Pub. L. 89-609, §1(22), 80 Stat. 853, re- 
lated to discharge during time of war and national 



emergency of Regular Navy and Regular Marine Corps 
officers with less than 20 years of service for unsatisfac- 
tory performance of duty. See section 1181 et seq. of 
this title. 

Section 6396, acts Aug. 10, 1956, ch. 1041, 70A Stat. 413; 
Aug. 21, 1957, Pub. L. 85-155, title II, §201(22), 71 Stat. 
385; May 20, 1958, Pub. L. 85-422, § 11(a)(6)(G), 72 Stat. 
131; Oct. 2, 1963, Pub. L. 88-132, § 5(h)(6), 7Y Stat. 214; 
Sept. 30, 1966, Pub. L. 89-609 §l(23)-(26), 80 Stat. 853, 854; 
Nov. 8, 196Y, Pub. L. 90-130, §1(24)(E), 81 Stat. 380; Sept. 
8, 1980, Pub. L. 96-342, title VIII, §813(d)(10), 94 Stat. 
HOY, related to retirement or discharge of Regular 
Navy officers in Nurse Corps in grades below com- 
mander. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section Y01 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§6397. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(b)(3), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 85-861, §1(144)(D), Sept. 2, 1958, 
Y2 Stat. 1511; amended Pub. L. 89-609, §1(27), Sept. 30, 
1966, 80 Stat. 854; Pub. L. 96-513, title III, §338, Dec. 12, 
1980, 94 Stat. 2901, related to elimination from active 
status of officers of Naval Reserve in Nurse Corps. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§6398. Repealed. Pub. L. 96-513, title III, §335, 
Dec. 12, 1980, 94 Stat. 2898] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 413; May 
20, 1958, Pub. L. 85-422, § 11(a)(6)(H), 72 Stat. 131; Oct. 2, 
1963, Pub. L. 88-132, § 5(h)(6), 77 Stat. 214; Nov. 8, 1967, 
Pub. L. 90-130, §1(24)(F), 81 Stat. 381; Sept. 8, 1980, Pub. 
L. 96-342, title VIII, §813(d)(ll), 94 Stat. 1108, related to 
retirement for length of service of Regular Navy 
women captains and commanders and Regular Marine 
Corps women colonels and lieutenant colonels and their 
respective grades and pay. See sections 633 and 634 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§6399. Repealed. Pub. L. 90-130, §1(24)(G), Nov. 
8, 1967, 81 Stat. 382] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 414; May 
20, 1958, Pub. L. 85-422, § ll(a)(6)(I), 72 Stat. 131; Oct. 2, 
1963, Pub. L. 88-132, § 5(h)(6), 77 Stat. 214, provided for 
retirement of women lieutenant commanders and below 
of Regular Navy and women majors and below of Regu- 
lar Marine Corps at age 50 and their retired grade and 
pay. 

[§§6400 to 6402. Repealed. Pub. L. 96-513, title 
III, §335, Dec. 12, 1980, 94 Stat. 2898] 

Section 6400, acts Aug. 10, 1956, ch. 1041, 70A Stat. 414; 
May 20, 1958, Pub. L. 85-422, §ll(a)(6)(J), 72 Stat. 131; 
Oct. 2, 1963, Pub. L. 88-132, § 5(h)(6), 77 Stat. 214; Sept. 8, 
1980, Pub. L. 96-342, title VIII, §813(d)(12), 94 Stat. 1108, 
related to retirement for length of service of Regular 
Navy women lieutenant commanders and Regular Ma- 
rine Corps women majors. 

Section 6401, acts Aug. 10, 1956, ch. 1041, 70A Stat. 415; 
July 12, 1960, Pub. L. 86-616, §5(4), 74 Stat. 390; June 28, 
1962, Pub. L. 87-509, §4(b), 76 Stat. 121, related to dis- 
charge for length of service of Regular Navy women 
lieutenants and Regular Marine Corps women captains. 

Section 6402, acts Aug. 10, 1956, ch. 1041, 70A Stat. 415; 
July 12, 1960, Pub. L. 86-616, §5(5), 74 Stat. 390, related 
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to discharge for length of service of Regular Navy 
women lieutenants (junior grade) and Regular Marine 
Corps women first lieutenants. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§6403. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(b)(3), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 85-861, §1(144)(E), Sept. 2, 1958, 
72 Stat. 1511; amended Pub. L. 96-513, title V, §503(49). 
Dec. 12, 1980, 94 Stat. 2915; Pub. L. 97-22, §10(b)(10)(B), 
July 10, 1981, 95 Stat. 137, related to elimination from 
active status of women officers in Naval Reserve and 
Marine Corps Reserve. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

§6404. Treatment of fractions of years of service 
in computing retired pay and separation pay 

In determining: the total number of years of 
service to be used as a multiplier in computing- 
retired pay and separation pay on discharge 
under this chapter, each full month of service 
that is in addition to the number of full years of 
service creditable to a member is counted as 
one-twelfth of a year and any remaining frac- 
tional part of a month is disregarded. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 415; Pub. L. 
96-513, title V, §503(50), Dec. 12, 1980, 94 Stat. 
2915; Pub. L. 98-94, title IX, § 923(c)(4), Sept. 24, 
1983, 97 Stat. 643.) 

Historical and Revision Notes 



Revised 
section 



Source (U.S. Code) 



34 U.S.C. 410o(a) (1st pro- 
viso). 



34 U.S.C. 410j(g) (1st pro- 
viso). 



.4 U.S.C. 410d (1st pro- 
viso). 



34 U.S.C. 410j(h) (1st pro- 
viso). 



34 U.S.C. 410r(h). 



A U.S.C. 410r(j) (pro- 
viso). 



1 U.S.C. 43g(g). 



[ U.S.C. 62511(a). 



Source (Statutes at Large) 



Feb. 21, 1946, oh. 34, §7 (a) 
(1st proviso). 60 Stat. 
27; Aug-. 7, 1947, ch. 512, 
§ 432(a), 61 Stat. 881. 

Aug. 7. 1947, oh. 512, 
§ 312(g) (1st proviso). 61 
Stat. 860. 

Feb. 21, 1946, ch. 34, §9 
(1st proviso). 60 Stat. 
28; Aug. 7, 1947, ch. 512. 
§ 432(b), 61 Stat. 881. 

Aug. 7, 1947, ch. 512, 
§ 312(h) (1st proviso), 61 
Stat. 860. 

June 12, 1948. ch. 449. 
§ 207(h). 62 Stat. 368. 

June 12, 1948. ch. 449. 
§207(j) (proviso). 62 
Stat. 366. 

Apr. 16, 1947, oh. 38, 
§ 207(h), 61 Stat. 50; re- 
designated (g), Aug. 7, 
1947. ch. 512, § 434(d), 61 
Stat. 882; May 16, 1950. 
ch. 186. §3(j). 64 Stat. 
162. 

June 12, 1948. ch. 449. 
§ 213(a), 62 Stat. 369. 



The words "and a part of a year that is less than six 
months is disregarded" are added for clarity. The legis- 
lative history of the Career Compensation Act of 1949, 
which contains a provision identical to those codified 
in this section, indicates that all of these provisions 
are construed as requiring a fractional year of less than 
six months to be disregarded (hearing before the Com- 
mittee on Armed Services of the Senate on H.R. 5007, 
81st Cong., 1st sess., p. 313, July 6, 1949). 

Amendments 

1983— Pub. L. 98-94 substituted "each full month of 
service that is in addition to the number of full years 



of service creditable to a member is counted as one- 
twelfth of a year and any remaining fractional part of 
a month is disregarded" for "a part of a year that is six 
months or more is counted as a whole year and a part 
of a year that is less than six months is disregarded". 

1980 — Pub. L. 96-513 substituted "separation pay" for 
"severance pay" in section catchline and substituted 
"separation pay" for "lump-sum payments" in text. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 applicable with respect 
to the computation of retired or retainer pay of any in- 
dividual who becomes entitled to that pay after Sept. 
30, 1983, see section 923(g) of Pub. L. 98-94, set out as a 
note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 



[§6405. Repealed. Pub. L. 90-235, §4(a)(12), Jan. 
2, 1968, 81 Stat. 760] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 415, pro- 
vided that an officer of Regular Navy, other than a re- 
tired officer, who accepted an appointment in the For- 
eign Service was considered as having resigned from 
the Navy. See section 973 of this title. 



[§6406. Repealed. Pub. L. 91-482, §l(a), Oct. 21, 
1970, 84 Stat. 1082] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 415; Pub. 
L. 87-649, §14c(47), Sept. 6, 1962, 76 Stat. 501, authorized 
Secretary of Navy to furlough any officer of Regular 
Navy or Regular Marine Corps, other than a retired of- 
ficer. 



[§6407. Repealed. Pub. L. 96-513, title III, §335, 
Dec. 12, 1980, 94 Stat. 2898] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 416, re- 
lated to communication with selection boards by offi- 
cers eligible for consideration for continuation on ac- 
tive list. See section 614 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



§ 6408. Navy and Marine Corps; warrant officers, 
W-l: limitation on dismissal 

(a) No officer who holds the grade of warrant 
officer, W-l, may be dismissed from the Navy or 
the Marine Corps except in time of war, by order 
of the President. 

(b) The President may drop from the rolls of 
the Navy or the Marine Corps any officer who 
holds the grade of warrant officer, W-l, who — 

(1) has been absent without authority for at 
least three months; or 

(2) is sentenced to confinement in a Federal 
or State penitentiary or correctional institu- 
tion after having been found guilty of an of- 
fense by a court other than a court-martial or 
other military court, and whose sentence has 
become final. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 416.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6408 


50 U.S.C. 739 (as applica- 
ble to warrant officers, 
W-l, of the Navy and 
the Marine Corps). 


May 5, 1950, ch. 169, §10 
(as applicable to war- 
rant officers, W-l, of 
the Navy and the Ma- 
rine Corps), 64 Stat. 
146. 





This section reflects the opinion of the Judge Advo- 
cate General of the Navy (JAG:I:2:ERS:cmr, dtd. 13 
April 1954) that 50 U.S.C. 739 applies to warrant officers 
(now warrant officers, W-l), of the Navy and the Marine 
Corps. The Warrant Officer Act of 1954 established the 
grade of warrant officer, W-l, in lieu of the former war- 
rant officer (as distinguished from commissioned war- 
rant officer) grades. 50 U.S.C. 739, as applicable to offi- 
cers above the grade of warrant officer, W-l, is codified 
in §1161 of this title. 

In subsection (a) the words "by sentence of a general 
court-martial, or in commutation thereof" are omitted 
since the separation from the service of a warrant offi- 
cer, W-l, by sentence of court-martial is effected by 
dishonorable discharge. 

In subsection (b) the words "from his place of duty" 
are omitted as surplusage. The words "at least" are 
substituted for the words "or more". The words "by a 
court other than a court-martial or other military 
court" are substituted for the words "by the civil au- 
thorities". 

[§6409. Repealed. Pub. L. 90-235, § 3(b)(1), Jan. 2, 
1968, 81 Stat. 758] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 416, pro- 
vided for suspension of laws for mandatory retirement 
or separation during war or emergency of temporary 
warrant officers of Navy and Marine Corps. 

[§6410. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(b)(3), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 85-861, §1(144)(P), Sept. 2, 1958, 
72 Stat. 1512; amended Pub. L. 104-106, div. A, title XV, 
§1501(c)(28), Feb. 10, 1996, 110 Stat. 500, related to elimi- 
nation from active status of officers in Naval Reserve 
and Marine Corps Reserve to provide a flow of pro- 
motion. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

CHAPTER 575— RECALL TO ACTP7E DUTY 

Sec. 

[6481, 6482. Repealed.] 

6483. Retired members: grade. 

6484. Promotion of retired members to higher en- 

listed grades: retention of grade upon re- 
lease from active duty. 

6485. Members of the Fleet Reserve and Fleet Ma- 

rine Corps Reserve: authority to recall. 

6486. Members of the Fleet Reserve and Fleet Ma- 

rine Corps Reserve: release from active 
duty. 

[6487, 6488. Repealed.] 

Amendments 

1984— Pub. L. 98-525, title V, § 533(f)(2), Oct. 19, 1984, 98 
Stat. 2528, struck out item 6482 "Retired enlisted mem- 
bers of the Regular Navy and Regular Marine Corps: 
authority to recall." 

1980— Pub. L. 96-513, title V, §503(51), Dec. 12, 1980, 94 
Stat. 2915, struck out items 6481 "Retired officers of the 
Regular Navy and Regular Marine Corps: authority to 
recall", 6487 "Retired rear admirals: retired pay after 
two years of active duty", and 6488 "Wartime appoint- 



ments or promotions: retention of grade upon release 
from active duty". 

[§6481. Repealed. Pub. L. 96-513, title III, 
§ 362(a), Dec. 12, 1980, 94 Stat. 2903] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 416, re- 
lated to authority to recall retired officers of Regular 
Navy and Regular Marine Corps. See section 688 of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§6482. Repealed. Pub. L. 98-525, title V, 
§ 533(f)(1), Oct. 19, 1984, 98 Stat. 2528] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 417, pro- 
vided that in time of war or national emergency Sec- 
retary of Navy could order to active duty any retired 
enlisted member of Regular Navy or Regular Marine 
Corps. 

§ 6483. Retired members: grade 

An officer who has been advanced on the re- 
tired list or in the Retired Reserve under former 
section 6150 of this title to a grade above captain 
in the Navy or above colonel in the Marine 
Corps, when recalled to active duty, may, in the 
discretion of the Secretary of the Navy, be re- 
called either in the grade he holds on the retired 
list or in the Retired Reserve or in the grade 
from which he was advanced. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 417; Pub. L. 
85-422, §6(5), May 20, 1958, 72 Stat. 129; Pub. L. 
88-132, §5(m), Oct. 2, 1963, 77 Stat. 215; Pub. L. 
90-623, §2(10), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 
96-513, title III, §363, Dec. 12, 1980, 94 Stat. 2903.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6483 


34 U.S.C. 410n (1st pro- 
viso). 

50 U.S.C. 1052(c) (2d sen- 
tence). 


Aug. 7, 1947. ch. 512. 
§ 412(a) (1st proviso), 61 
Stat. 874; Oct. 12, 1949, 
ch. 681, § 522(a). 63 Stat. 
835. 

July 9, 1952, ch. 608, 
§ 413(c) (2d sentence). 66 
Stat. 500. 





Subsection (a) states the general rule that a retired 
officer, when recalled to active duty, shall be recalled 
in the grade he holds on the retired list. The rule is de- 
rived, not from a specific provision of law, but from the 
fact that special legislative authority is required to re- 
call a retired officer in any other grade. 

The desirability of including a positive statement of 
the rule is pointed up by the legislative history of the 
Act of February 21, 1946, ch. 34, §8(a), 60 Stat. 28, 
amending the Act of July 24, 1941, ch. 320, § 10(d), 55 
Stat. 605 (34 U.S.C. 350i(d)). The 1946 amendment states 
the rule, but only as to a limited class of retired per- 
sonnel, namely persons temporarily appointed or pro- 
moted under the 1941 Act while on the retired list. The 
amendment provided that such persons, when released 
to inactive duty, should be given the highest grade in 
which they had served satisfactorily and, if subse- 
quently recalled to active duty, should be recalled in 
the grade so accorded them. The legislative history 
shows that the bill (S. 1405, 79th Cong., 1st sess.), origi- 
nally was written so as to provide that retired person- 
nel should be recalled in their prior permanent grades 
or ratings instead of in the higher grades accorded 
them on the retired list while on inactive duty. When 
a member of the Naval Affairs Committee of the House 
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of Representatives suggested an amendment to allow 
retired personnel to be recalled in the higher grades, 
the Navy spokesman pointed out that no law was re- 
quired to permit this; in fact, retired personnel would 
be required to be recalled in the grades they hold on the 
retired list in the absence of any law to the contrary. 
Thus the result desired by the committee member 
could be achieved, simply by deleting the provision in- 
stead of amending it. After some discussion, however, 
it was decided to adopt the suggested amendment in 
order not to "leave things to inference" (H. Rept. No. 
158, December 6, 1945, pp. 2290-2292). 

Section 412(a) of the Officer Personnel Act of 1947 (34 
U.S.C. 410n) (codified, except for the first proviso, in 
§6150 of this title), supplies a further reason why a posi- 
tive statement of the rule is desirable. That section 
provides that an officer who has been specially com- 
mended for the performance of duty in actual combat 
shall, when retired, be placed on the retired list in the 
grade next higher than that in which serving at the 
time of retirement. The first proviso, codified in sub- 
section (b) of this section, provided further that an offi- 
cer advanced under § 412(a) to a flag or general officer 
grade could be recalled either in the advanced grade or 
in the grade from which advanced. The law was silent 
as to the grade in which other officers advanced under 
§ 412(a) should be recalled. It was understood that they 
would be recalled in the advanced grade accorded them 
on the retired list, because there was no authority to 
recall them in any other grade. However, the Comptrol- 
ler General raised a question as to their right to the 
pay of the higher grade when recalled. Although the 
final decision of the Comptroller General was in favor 
of the higher pay (30 Comp. Gen. 242, December 20, 1950), 
the fact that the question was raised indicates the con- 
fusion that results from leaving the rule to inference. 

It appears that the rule was never in doubt until after 
the enactment of the two recent laws cited above, one 
applying the rule to a limited class, and one stating a 
discretionary exception without stating the rule itself. 
These two laws make it more difficult than it was for- 
merly to derive the correct conclusion by inference 
alone. 

Amendments 

1980 — Pub. L. 96-513 struck out provisions formerly 
set out as subsec. (a) which authorized each retired 
member of the naval service, when called to active 
duty, to be recalled in the grade held by him on the re- 
tired list and deleted subsec. (b) designation from re- 
maining provisions. 

1968— Subsec. (b). Pub. L. 90-623 inserted "former" be- 
fore "section 6150". 

1963— Subsec. (c). Pub. L. 88-132 repealed subsec. (c) 
which provided for recomputation of retired pay of re- 
tired members of the naval service, recalled to active 
duty in the higher grade for officers specially com- 
mended and released from such duty, on basis of the 
then monthly basic pay of the grade held on the retired 
list after continuous 2-year period of service. See sec- 
tion 1402 of this title. 

1958— Subsec. (c). Pub. L. 85-422 added subsec. (c). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 



section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective June 1, 1958, 
see section 9 of Pub. L. 85-422. 

§ 6484. Promotion of retired members to higher 
enlisted grades: retention of grade upon re- 
lease from active duty 

When on active duty, retired enlisted members 
of the Navy or the Marine Corps are eligible for 
promotion to higher enlisted grades or ratings. 
When released from active duty, they shall, un- 
less entitled to a higher grade under another 
provision of law, retain the grades or ratings 
they hold at the time of their release. 

(Aug. 10, 1956, eh. 1041, 70A Stat. 417.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 
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34 U.S.C. 434. 


July 1, 1918, oh. 114, 40 






Stat. 719 (1st 9 lines of 






2d par.). 



The words "who has been ordered into active service 
since April 6, 1917" are omitted as executed. The words 
"to higher enlisted grades or ratings" are inserted for 
clarity. The eligibility of retired enlisted men for ap- 
pointments to warrant and commissioned grades is cov- 
ered by chapter 539 of this title where the requirements 
for these appointments are set forth. The words "unless 
entitled to a higher grade under another provision of 
law" are inserted to make it clear that retired enlisted 
members are not precluded by this section from obtain- 
ing the benefits of other provisions of law that may 
give a higher grade to them on their release from ac- 
tive duty. 

The provision relating to pay, allowances, and bene- 
fits is omitted because it was superseded by §§514 and 
516 of the Career Compensation Act of 1949 (37 U.S.C. 314 
and 316). 

§6485. Members of the Fleet Reserve and Fleet 
Marine Corps Reserve: authority to recall 

(a) A member of the Fleet Reserve or the Fleet 
Marine Corps Reserve may be ordered by com- 
petent authority to active duty without his con- 
sent — 

(1) in time of war or national emergency de- 
clared by Congress, for the duration of the war 
or national emergency and for six months 
thereafter; 

(2) in time of national emergency declared 
by the President; or 

(3) when otherwise authorized by law. 

(b) In time of peace any member of the Fleet 
Reserve or the Fleet Marine Corps Reserve may 
be required to perform not more than two 
months' active duty for training in each four- 
year period. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 417; Pub. L. 
95-79, title VIII, §805, July 30, 1977, 91 Stat. 333.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6485 


34 U.S.C. 854(1 (1st 87 
words of 2d proviso). 


June 25, 1938, oh. 690. §205 
(1st 87 words of 2d pro- 
viso), 52 Stat. 1179; 
July 9, 1952, oh. 608, 
§808. 66 Stat. 508. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




34 U.S.C. 854e (less 2d 
through 5th provisos). 

34 U.S.C. 854 (note). 


June 25, 1938, oh. 690, §206 
(less 2d through 5th 
provisos), 52 Stat. 1179: 
Apr. 25, 1940. oh. 153, 54 
Stat. 162. 

July 9, 1952, ch. 608. §803 
(3d sentence), 66 Stat. 
505. 



In subsection (a) the words "A member of the Fleet 
Reserve or the Fleet Marine Corps Reserve" are sub- 
stituted for the words "That men so transferred to the 
Fleet Reserve * * * or other provision of law" for clar- 
ity. It is clear from the legislative history of the Armed 
Forces Reserve Act of 1952 that the amendment to the 
second proviso of 34 U.S.C. 854d made by that Act was 
intended to cover all members of the Fleet Reserve and 
Fleet Marine Corps Reserve. 

In subsection (b) the word "enlisted" is omitted as 
surplusage since only enlisted members may transfer 
to the Fleet Reserve and Fleet Marine Corps Reserve. 
The words "after 16 years' or more service" are omitted 
as surplusage since all the members of the Fleet Re- 
serve and Fleet Marine Corps Reserve are in that cat- 
egory. The words "If any member fails to report for the 
physical examination" are substituted for the words 
"upon failure * * * of such member to report for inspec- 
tion" to reflect the true meaning of the section. The 
words "Under such conditions as may be prescribed by 
the Secretary of the Navy" are omitted as unnecessary 
since the authority to order a forfeiture is entirely 
within the Secretary's discretion. 

Amendments 

1977— Subsec. (b). Pub. L. 95-79 struck out require- 
ments relating to physical examinations for members 
of the Fleet Reserve and Fleet Marine Corps Reserve. 

§6486. Members of the Fleet Reserve and Fleet 
Marine Corps Reserve: release from active 
duty 

(a) Except as provided in subsection (b), the 
Secretary of the Navy may, at any time, release 
any member of the Fleet Reserve or the Fleet 
Marine Corps Reserve from active duty. 

(b) In time of war or national emergency de- 
clared by Congress or by the President after 
January 1, 1953, a member of the Fleet Reserve 
or the Fleet Marine Corps Reserve, without his 
consent, may be released from active duty other 
than from active duty for training only if — 

(1) a board of officers convened at his re- 
quest by an authority designated by the Sec- 
retary recommends the release and the recom- 
mendation is approved; 

(2) the member does not request that a board 
be convened; or 

(3) his release is otherwise authorized by 
law. 

This subsection does not apply during a period 
of demobilization or reduction in strength of the 
Navy or the Marine Corps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 417.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6486 


34 U.S.C. 854d (3d pro- 
viso). 

34 U.S.C. 854 (note). 


June 25, 1938, ch. 690, §205 
(3d proviso); added 
July 9, 1952, ch. 608, 
§808, 66 Stat. 508. 

July 9, 1952, ch. 608, §803 
(3d sentence), 66 Stat. 
505. 





In subsection (a) the words "or active duty for train- 
ing" are omitted as covered by the term "active duty" 
as used in this revised title. 

In subsection (b) the words "other than from active 
duty for training" are inserted since the term "active 
duty" as used in 34 U.S.C. 854d (3d proviso) does not in- 
clude active duty for training. Clause (3) is inserted, 
since other provisions of law are necessarily exceptions 
to the general rule here stated. The words "or the Ma- 
rine Corps" are inserted in the last sentence of sub- 
section (b) to reflect the applicability of the section to 
the Fleet Marine Corps Reserve. 

[§§6487, 6488. Repealed. Pub. L. 96-513, title III, 
§ 362(b), (c), Dec. 12, 1980, 94 Stat. 2903] 

Section 6487, act Aug. 10, 1956, ch. 1041, 70A Stat. 418, 
related to retirement pay of certain rear admirals who 
retire after serving two years on active duty in time of 
war or national emergency. 

Section 6488, act Aug. 10, 1956, ch. 1041, 70A Stat. 418, 
related to retention of certain wartime appointments 
or promotions upon release from active duty. See sec- 
tion 1370 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 577— DEATH BENEFITS; CARE OF 
THE DEAD 



Sec. 

[6521. 

6522. 



Repealed.] 

Disposition of effects. 

Amendments 



1958— Pub. L. 85-861, §1(145), Sept. 2, 1958, 72 Stat. 1512, 
struck out item 6521 "Allowance to dependents: des- 
ignation of beneficiary". 

[§6521. Repealed. Pub. L. 85-861, §36B(21), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 418, re- 
lated to allowances to dependents, and to designation 
of beneficiary. See sections 1475 et seq. of this title. 

§ 6522. Disposition of effects 

(a) If money or other personal property of a 
deceased member of the naval service is in the 
custody of the Department of the Navy, the Sec- 
retary of the Navy shall keep it in safe custody 
and make a diligent effort to determine and lo- 
cate the heirs or next of kin of the deceased 
member. Property remaining unclaimed two 
years after the death of the member shall be 
sold, and the proceeds, together with any of his 
money held in custody, shall be covered into the 
Treasury. 

(b) Within five years after the date the money 
and proceeds are covered into the Treasury, any 
claim that is presented therefor supported by 
competent proof shall be certified to Congress 
for consideration. 

(c) The Secretary shall prescribe regulations 
for the administration of this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 419.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6522 


34 U.S.C. 942. 


Mar. 29. 1918. ch. 31. 40 
Stat. 499. 
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In subsection (a) the word "shall" is substituted for 
the words "authorized and directed"; the word "effort" 
is substituted for the word "inquiry"; the words "deter- 
mine and locate" are substituted for the words "ascer- 
tain the whereabouts"; the words "personal property" 
are substituted for the words "all articles of value, pa- 
pers, keepsakes, and other similar effects". The phrase 
"to the credit of the Navy pension fund" is omitted 
since this fund was abolished by §9 of the Act of June 
26, 1934, ch. 756, 48 Stat. 1229. The application of this 
section is confined to the money and other personal 
property of the deceased member in the custody of the 
Department of the Navy to make it clear that disposi- 
tion is made only of property held by the Department 
of the Navy and not of property which may be under 
other custody, over which the Department of the Navy 
would have no control. 

In subsection (b) the word "covered" is substituted 
for the word "deposited". 

PART III— EDUCATION AND 
TRAINING 



Chap. Sec. 

601. Officer Procurement Programs 6901 

602. Training Generally 6931 

603. United States Naval Academy 6951 

605. United States Naval Postgraduate 

School 7041 

60V. Retirement of Civilian Members of the 
Teaching Staffs of the United States 
Naval Academy and United States 

Naval Postgraduate School V081 

609. Professional Military Education 

Schools 7101 



Amendments 

1998— Pub. L. 105-261, div. A, title V, § 521(b)(2), Oct. 
17, 1998, 112 Stat. 2011, added item for chapter 602. 

1991— Pub. L. 102-190, div. A, title X, §1061(a)(27)(B), 
Dec. 5, 1991, 105 Stat. 1474, substituted "Education" for 
"Educational" in item for chapter 609. 

1990— Pub. L. 101-510, div. A, title IX, § 912(b), Nov. 5, 
1990, 104 Stat. 1627, added item for chapter 609. 

CHAPTER 601— OFFICER PROCUREMENT 
PROGRAMS 

Sec. 

[6901 to 6910. Repealed.] 

6911. Aviation cadets: grade; procurement; trans- 

fer. 

6912. Aviation cadets: benefits. 

6913. Aviation cadets: appointment as reserve offi- 

cers. 

[6914. Repealed.] 

6915. Reserve student aviation pilots; reserve avia- 
tion pilots: appointments in commissioned 
grade. 

Amendments 

1980— Pub. L. 96-513, title V, §503(52), Dec. 12, 1980, 94 
Stat. 2915, struck out items 6909 "Direct procurement: 
qualifications; retention or transfer to Reserve" and 
6914 "Reserve naval aviators: appointment in Regular 
Navy and Regular Marine Corps; eligibility; grade; 
rank". 

1964— Pub. L. 88-647, title III, §301(18), Oct. 13, 1964, 78 
Stat. 1072, struck out items 6901 "Naval Reserve Offi- 
cers' Training Corps: administration", 6902 "Transfer of 
graduates of Naval Reserve Officers' Training Corps to 
Regular Navy", 6903 "Officer candidate training pro- 
gram: administration; qualifications for enrollment", 
6904 "Officer candidate training program: members en- 
rolled from Naval Reserve Officers' Training Corps; ap- 
pointment as midshipmen; pay; allowances; commis- 
sioning", 6905 "Officer candidate training program: 
members enrolled as naval aviation officer candidates; 
instruction; pay; allowances", 6906 "Officer candidate 



training program: naval aviation candidates; appoint- 
ment as midshipmen; flight training; appointment as 
ensigns", 6908 "Officer candidate training program: 
naval aviators; retention or transfer to Reserve", 6910 
"Payment of expenses". 

1961— Pub. L. 87-100, §1(2), July 21, 1961, 75 Stat. 218, 
struck out item 6907 "Officer candidate training pro- 
gram: officers other than naval aviators; retention or 
transfer to Reserve". 

1958— Pub. L. 85-861, §1(147)(B), Sept. 2, 1958, 72 Stat. 
1513, substituted "benefits" for "pay and allowances" 
in item 6912. 

[§§6901 to 6906. Repealed. Pub. L. 88-647, title 
III, §301(17), Oct. 13, 1964, 78 Stat. 1072] 

Section 6901, acts Aug. 10, 1956, ch. 1041, 70A Stat. 420; 
Sept. 2, 1958, Pub. L. 85-861, §1(146), 72 Stat. 1512, related 
to administration of Naval Reserve Officers' Training 
Corps. 

Sections 6902, 6903, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 420, 421, related to transfer of graduates of Naval 
Reserve Officers' Training Corps to Regular Navy, ad- 
ministration of officer candidate training program, and 
to qualifications for enrollment. See sections 2104 and 
2106 of this title. 

Sections 6904 to 6906, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 421, 422, 423; Sept. 7, 1962, Pub. L. 87-649, 
§14c(48)-(50), 76 Stat. 501, related to officer candidate 
training program and qualifications and training of 
members. See chapters 102 and 103 of this title. 

[§6907. Repealed. Pub. L. 87-100, §1(1), July 21, 
1961, 75 Stat. 218] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 424, re- 
lated to retention or transfer to Reserve of officers 
other than naval aviators under officer candidate train- 
ing program. 

[§6908. Repealed. Pub. L. 88-647, title III, 
§301(17), Oct. 13, 1964, 78 Stat. 1072] 

Section, act Aug. 10, 1956, 1041, 70A Stat. 424, related 
to selection of naval aviators for retention of transfer 
to the Reserve. 

[§6909. Repealed. Pub. L. 96-513, title III, §329, 
Dec. 12, 1980, 94 Stat. 2896] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 425, re- 
lated to direct procurement of ensigns and second lieu- 
tenants. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§6910. Repealed. Pub. L. 88-647, title III, 
§301(17), Oct. 13, 1964, 78 Stat. 1072] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 426, au- 
thorized payment of expenses of officer procurement 
program. 

§6911. Aviation cadets: grade; procurement; 
transfer 

(a) The grade of aviation cadet is a special en- 
listed grade in the naval service. Under such 
regulations as the Secretary of the Navy pre- 
scribes, citizens in civil life may be enlisted as, 
and enlisted members of the naval service with 
their consent may be designated as, aviation ca- 
dets. 

(b) Except in time of war or emergency de- 
clared by Congress, 20 percent of the aviation 
cadets procured in each fiscal year shall be pro- 
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cured from qualified enlisted members of the 
Regular Navy and the Regular Marine Corps. 

(c) No person may be enlisted or designated as 
an aviation cadet unless — 

(1) he agrees in writing that, upon his suc- 
cessful completion of the course of training as 
an aviation cadet, he will accept a commission 
as an ensign in the Navy Reserve or a second 
lieutenant in the Marine Corps Reserve, and 
will serve on active duty as such for at least 
three years, unless sooner released; and 

(2) if under 21 years of age, he has the con- 
sent of his parent or guardian to his agree- 
ment. 

(d) Under such regulations as the Secretary 
prescribes, an aviation cadet may be transferred 
to another enlisted grade or rating in the naval 
service, released from active duty, or dis- 
charged. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 426; Pub. L. 
85-578, July 31, 1958, 72 Stat. 456; Pub. L. 96-513, 
title III, § 373(f), Dec. 12, 1980, 94 Stat. 2903; Pub. 
L. 109-163, div. A, title V, § 515(b)(l)(N), Jan. 6, 
2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6911(a). 


34 U.S.C. 850a, 850b. 


Aug. 4. 1942, ch. 547, §§2. 


(o), (d). 




3,56 Stat.737. 


6911(b) 


34 U.S.C. 735b. 


June 13, 1949, ch. 199. §3, 






63 Stat. 175. 



In subsection (a) the words "in civil life" are added to 
indicate that regular enlisted members, to be eligible, 
must be discharged as is required by subsection (b). 

In subsection (b) the words before the first proviso 
are omitted as executed. The words "after June 13, 
1949" in the first proviso, relating to a declaration of 
emergency by Congress, are omitted as executed. The 
emergencies existing on June 13, 1949, have expired, as 
indicated in the Act of July 3, 1952, ch. 570, 66 Stat. 333. 
The word "Regular" is inserted before "Navy" and 
"Marine Corps" to preserve the meaning of this provi- 
sion which distinguishes members of the reserve com- 
ponents from members of the Navy and the Marine 
Corps. The words "who are discharged for the purpose 
of enlisting as aviation cadets" are added. Since dis- 
charge from a regular component must precede enlist- 
ment in a reserve component, the designation language 
of 34 U.S.C. 735b, although appropriate to the Air Force 
counterpart to which it also applies, is inappropriate to 
this section. 

Subsection (c) is written as a condition precedent to 
enlistment or transfer, and not as a requirement, to 
conform with interpretation of the provision. 

Amendments 

2006— Subsec. (c)(1). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1980— Subsec. (a). Pub. L. 96-513 struck out "male" be- 
fore "citizens" and "enlisted". 

1958 — Subsec. (a). Pub. L. 85-578 substituted "naval 
service" for "Naval Reserve and the Marine Corps Re- 
serve", made changes in phraseology including the sub- 
stitution of "designated" for "transferred", and speci- 
fied consent as requisite for designation as aviation 
cadet. 

Subsec. (b). Pub. L. 85-578 struck out "at least" be- 
fore "20 percent" and "who, with their consent, are dis- 
charged for the purpose of enlisting as aviation cadets" 
after "Regular Marine Corps". 

Subsec. (c). Pub. L. 85-578 designated existing provi- 
sions as els. (1) and (2), made phraseological changes in- 
cluding the substitution of "designated" for "trans- 
ferred", and prescribed consent for one under 21 years 



of age instead of one described as minor and active 
duty service with commissioned status for minimum 
three year period instead of maximum four year period 
and unspecified grade. 

Subsec. (d). Pub. L. 85-578 substituted "naval service" 
for "Naval Reserve or the Marine Corps Reserve" and 
struck out "as appropriate" after such term. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 6912. Aviation cadets: benefits 

Except as provided in section 402(a) and (b) of 
title 37, aviation cadets or their beneficiaries 
are entitled to the same allowances, pensions, 
gratuities, and other benefits as are provided for 
enlisted members in pay grade E-4. While on ac- 
tive duty, an aviation cadet is entitled to uni- 
forms, clothing, and equipment at the expense of 
the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 426; Pub. L. 
85-861, §1(147)(A), Sept. 2, 1958, 72 Stat. 1513; Pub. 
L. 87-649, § 6(f)(6), Sept. 7, 1962, 76 Stat. 494.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6912(a), 
(b). 


34 U.S.C. 850c. 


Aug. 4, 1942. ch. 547. §4, 
56 Stat. 737; Oct. 12. 
1949, ch. 681. §527, 63 
Stat. 837; May 19, 1952, 
ch. 310, §l(e) (as appli- 
cable to §527), 66 Stat. 
80. 


6912(c) 


34 U.S.C. 850e. 


Aug. 4, 1942, ch. 547. §6, 
56 Stat. 738. 



In subsection (b) the words "and at the same rates" 
are omitted as covered by the words "on the same 
basis". 

In subsection (c) the words "enlisted members in pay 
grade E-4" are substituted for "enlisted men of the 
fourth pay grade" to conform to the terminology of the 
Career Compensation Act of 1949 (37 U.S.C. 231 et seq.). 
The words "by law or regulation" are omitted as sur- 
plusage. The words "and the premiums on their life in- 
surance" are omitted as impliedly repealed by §10 of 
the Insurance Act of 1951, 65 Stat. 37, which provided 
that such premium payments shall not be made by the 
Government. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6912 


[No source]. 


[No source]. 





Section 6912 is amended by eliminating subsections 
(a) (less clause (4)) and (b) and by substituting a ref- 
erence to section 301 of the Career Compensation Act of 
1949 for the reference to subsection (a) in former sub- 
section (c). The substance of former subsections (a) 
(less clause (4)) and (b) is covered by the Career Com- 
pensation Act, as amended by the Act of March 31, 1955 
(69 Stat. 19) and section 10 of this Act. 

Amendments 

1962— Pub. L. 87-649 substituted "section 402(a) and (b) 
of title 37" for "section 251(a) of title 37". 

1958— Pub. L. 85-861 substituted "benefits" for "pay 
and allowances" in section catchline, and struck out 
provisions which prescribed the rate of pay of cadets, 
which authorized them to receive the same allowances 
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for subsistence as prescribed for officers, which related 
to the furnishing of quarters, medical care and hos- 
pitalization, and which authorized transportation and 
expenses while traveling under orders. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

§6913. Aviation cadets: appointment as reserve 
officers 

(a) An aviation cadet who fulfills the require- 
ments of section 2003 of this title may be ap- 
pointed an ensign in the Navy Reserve or a sec- 
ond lieutenant in the Marine Corps Reserve and 
designated a naval aviator. 

(b) Aviation cadets who complete their train- 
ing at approximately the same time are consid- 
ered for all purposes to have begun their com- 
missioned service on the same date, and the de- 
cision of the Secretary of the Navy in this re- 
gard is conclusive. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 427; Pub. L. 
96-513, title V, §513(20), Dec. 12, 1980, 94 Stat. 
2932; Pub. L. 109-163, div. A, title V, §515(b)(l)(0), 
Jan. 6, 2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6913(a) 


34 U.S.C. 850f. 


Aug. 4. 1942, ch. 547, §7, 






56 Stat. 738. 


6913(b) 


34 U.S.C. 850g. 


Aug. 4, 1942, oh. 547, §8. 






56 Stat. 738. 



In subsection (a) the proviso is omitted as unneces- 
sary. Section 1 of the Act of April 28, 1950, ch. 120, 64 
Stat. 90, terminated service credit for lump-sum pay- 
ments granted under §12 of the Act of August 4, 1942, 
ch. 547, 56 Stat. 738, and thereby removed the only con- 
sequences of the proviso. The words "section 6023(b) of 
this title" are substituted for the words "law for des- 
ignation or appointment as naval aviators" to provide 
specific reference to those requirements. The words 
"and designated a naval aviator" are added for clarity 
and to authorize specifically the designation, which is 
implied in 34 U.S.C. 850f. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1980— Subsec. (a). Pub. L. 96-513 substituted "section 
2003" for "section 6023(b)". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

[§6914. Repealed. Pub. L. 96-513, title III, §374, 
Dec. 12, 1980, 94 Stat. 2904] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 427, au- 
thorized President to appoint Naval Reserve aviators to 
Regular Navy and Regular Marine Corps. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



§ 6915. Reserve student aviation pilots; reserve 
aviation pilots: appointments in commis- 
sioned grade 

(a) Under such regulations as the Secretary of 
the Navy prescribes, enlisted members of the 
Navy Reserve and the Marine Corps Reserve 
may be designated as student aviation pilots. 

(b) A member who is not a qualified civilian 
aviator may not be designated as a student avia- 
tion pilot unless he agrees in writing, with the 
consent of his parent or guardian if he is a 
minor, to serve on active duty for a period of 
two years after successfully completing flight 
training, unless sooner released. Such a student 
aviation pilot may be released from active duty 
or discharged at any time by any administrative 
authority prescribed by the Secretary. 

(c) If he is a qualified civilian aviator, a stu- 
dent aviation pilot may be given a brief re- 
fresher course in flight training. 

(d) While he is in flight training, a student 
aviation pilot shall have uniforms and equip- 
ment issued to him at Government expense. 

(e) Under regulations prescribed by the Sec- 
retary, a student aviation pilot of the Navy Re- 
serve or the Marine Corps Reserve may be des- 
ignated an aviation pilot upon successfully com- 
pleting flight training. 

(f) In time of peace, an aviation pilot who is 
obligated under subsection (b) to serve on active 
duty for a period of two years may serve, with 
his consent, for an additional period of not more 
than two years. 

(g) An aviation pilot of the Navy Reserve or 
the Marine Corps Reserve may be released from 
active duty or discharged at any time by any ad- 
ministrative authority prescribed by the Sec- 
retary. 

(h) An aviation pilot of the Navy Reserve or 
the Marine Corps Reserve may, if qualified 
under regulations prescribed by the Secretary, 
be appointed an ensign in the Navy Reserve or a 
second lieutenant in the Marine Corps Reserve, 
as appropriate. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 427; Pub. L. 
87-649, §14c(51), Sept. 7, 1962, 76 Stat. 501; Pub. L. 
96-513, title V, §513(21), Dec. 12, 1980, 94 Stat. 
2932; Pub. L. 109-163, div. A, title V, §515(b)(l)(P), 
Jan. 6, 2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6915 


34 U.S.C. 841a-841e. 
34 U.S.C. 841h. 


Nov. 5, 1941, ch. 468, 
§§1-5, 55 Stat. 759. 

Nov. 5. 1941. ch. 468, §8; 
added Aug. 4, 1942, ch. 
547, § 15(h), 56 Stat. 740. 





In subsection (a) the authority to designate student 
aviation pilots is expressly set forth. 

The portion of 34 U.S.C. 841h that provides that stu- 
dent aviation pilots who are qualified civilian aviators 
shall be given a brief refresher course in flight training 
is contained in subsection (c). The remainder of 34 
U.S.C. 841h, which provides that such pilots shall not be 
considered as having been designated pursuant to 34 
U.S.C. 841a-841h, is reflected in subsection (b) by mak- 
ing that subsection applicable only to student aviation 
pilots who are not qualified civilian aviators. No other 
consequences attach to designation as student aviation 
pilots under the particular provisions. In subsection (b) 
the word "continuous" is omitted as covered by the 
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word "period", and the subsection is written as a condi- 
tion precedent to designation, because it is so inter- 
preted. 

In subsection (c) the words "enlisted in or transferred 
to pilot rating's" are omitted as surplusage. 

Subsection (e) states expressly the authority to des- 
ignate aviation pilots, which is implied in 34 U.S.C. 
841a, 841b, and 841d. 

In subsection (f) the words "pay grade E-5" are sub- 
stituted for the words "third grade" in 34 U.S.C. 841b to 
conform to the terminology of the Career Compensa- 
tion Act of 1949 (37 U.S.C. 231 et seq.). 

In subsection (h) the words "of the Naval Reserve or 
the Marine Corps Reserve" are substituted for the 
words "designated as such in accordance with sections 
841a and 841b of this title" for uniformity. 

Amendments 

2006— Subsecs. (a), (e), (g), (h). Pub. L. 109-163 sub- 
stituted "Navy Reserve" for "Naval Reserve" wherever 
appearing. 

1980— Subsecs. (f) to (i). Pub. L. 96-513 redesignated 
subsecs. (g), (h), and (i) as (f), (g), and (h), respectively. 

1962— Subsec. (f). Pub. L. 87-649 repealed subsec. (f) 
which provided that while on active duty, an aviation 
pilot of the Naval Reserve or the Marine Corps Reserve 
is entitled to the pay of an enlisted member in pay 
grade E-5 or that of his grade, whichever is greater. See 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

CHAPTER 602— TRAINING GENERALLY 

Sec. 

6931. Recruit basic training: separate housing for 

male and female recruits. 

6932. Recruit basic training: privacy. 

Amendments 

1998— Pub. L. 105-261, div. A, title V, § 522(b)(2), Oct. 
17, 1998, 112 Stat. 2013, added item 6932. 

§6931. Recruit basic training: separate housing 
for male and female recruits 

(a) Physically Separate Housing.— (1) The 
Secretary of the Navy shall provide for housing 
male recruits and female recruits separately and 
securely from each other during basic training. 

(2) To meet the requirements of paragraph (1), 
the sleeping areas and latrine areas provided for 
male recruits shall be physically separated from 
the sleeping areas and latrine areas provided for 
female recruits by permanent walls, and the 
areas for male recruits and the areas for female 
recruits shall have separate entrances. 

(3) The Secretary shall ensure that, when a re- 
cruit is in an area referred to in paragraph (2), 
the area is supervised by one or more persons 
who are authorized and trained to supervise the 
area. 

(b) Alternative Separate Housing.— If male 
recruits and female recruits cannot be housed as 
provided under subsection (a) by October 1, 2001, 
at a particular installation, the Secretary of the 
Navy shall require (on and after that date) that 



male recruits in basic training at such installa- 
tion be housed in barracks or other troop hous- 
ing facilities that are only for males and that fe- 
male recruits in basic training at such installa- 
tion be housed in barracks or other troop hous- 
ing facilities that are only for females. 

(c) Construction Planning. — In planning for 
the construction of housing to be used for hous- 
ing recruits during basic training, the Secretary 
of the Navy shall ensure that the housing is to 
be constructed in a manner that facilitates the 
housing of male recruits and female recruits 
separately and securely from each other. 

(d) Basic Training Defined. — In this section, 
the term "basic training" means the initial 
entry training programs of the Navy and Marine 
Corps that constitute the basic training of new 
recruits. 

(Added Pub. L. 105-261, div. A, title V, § 521(b)(1), 
Oct. 17, 1998, 112 Stat. 2010.) 

Implementation 

Pub. L. 105-261, div. A, title V, § 521(b)(3), Oct. 17, 1998, 
112 Stat. 2011, provided that: "The Secretary of the 
Navy shall implement section 6931 of title 10, United 
States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

§ 6932. Recruit basic training: privacy 

The Secretary of the Navy shall require that 
access by recruit division commanders and other 
training personnel to a living area in which 
Navy recruits are housed during basic training 
shall be limited after the end of the training 
day, other than in the case of an emergency or 
other exigent circumstance, to recruit division 
commanders and other training personnel who 
are of the same sex as the recruits housed in 
that living area or to superiors in the chain of 
command of those recruits who, if not of the 
same sex as the recruits housed in that living 
area, are accompanied by a member (other than 
a recruit) who is of the same sex as the recruits 
housed in that living 

(Added Pub. L. 105-261, div. A, title V, § 522(b)(1), 
Oct. 17, 1998, 112 Stat. 2012.) 

Implementation 

Pub. L. 105-261, div. A, title V, § 522(b)(3), Oct. 17, 1998, 
112 Stat. 2013, provided that: "The Secretary of the 
Navy shall implement section 6932 of title 10, United 
States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

CHAPTER 603— UNITED STATES NAVAL 
ACADEMY 

See. 

6951. Location. 
6951a. Superintendent. 

6952. Civilian teachers: number; compensation. 

6953. Midshipmen: appointment. 

6954. Midshipmen: number. 

6955. Midshipmen: allotment upon redistricting of 

Congressional Districts. 

6956. Midshipmen: nomination and selection to fill 

vacancies. 
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Sec. 

6957. Selection of persons from foreign countries. 
6957a. Exchange program with foreign military 

academies. 

6957b. Foreign and cultural exchange activities. 

6958. Midshipmen: qualifications for admission. 

6959. Midshipmen: agreement for length of service. 

6960. Midshipmen: clothing and equipment; uni- 

form allowance. 

6961. Midshipmen: dismissal for best interests of 

the service. 

6962. Midshipmen: discharge for unsatisfactory 

conduct or inaptitude. 

6963. Midshipmen: discharge for deficiency. 

6964. Hazing: definition; prohibition. 

6965. Failure to report violation: dismissal. 

6966. Course of study. 

6967. Degree on graduation. 

6968. Board of Visitors. 

6969. Band: composition. 

6970. Permanent professors: promotion. 

6970a. Permanent professors: retirement for years of 
service; authority for deferral. 

6971. Midshipmen's store, trade shops, dairy, and 

laundry: nonappropriated fund instrumen- 
tality and accounts. 

6972. Chapel: crypt and window spaces. 

6973. Gifts, bequests, and loans of property: accept- 

ance for benefit and use of Naval Academy. 

6974. United States Naval Academy Museum Fund: 

references to Fund. 

6975. Acceptance of guarantees with gifts for major 

projects. 

6976. Operation of Naval Academy dairy farm. 

6977. Grants for faculty research for scientific, lit- 

erary, and educational purposes: accept- 
ance; authorized grantees. 

6978. Mixed-funded athletic and recreational extra- 

curricular programs: authority to manage 
appropriated funds in same manner as non- 
appropriated funds. 

6979. Midshipmen: charges and fees for attendance; 

limitation. 

6980. Policy on sexual harassment and sexual vio- 

lence. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, §541(b)(2), Oct. 
14, 2008, 122 Stat. 4455, added item 6957b. 

Pub. L. 110-181, div. A, title V, § 508(a)(2), Jan. 28, 2008, 
122 Stat. 97, added items 6970 and 6970a and struck out 
former item 6970 "Permanent professors: retirement for 
years of service; authority for deferral". 

2006— Pub. L. 109-364, div. A, title X, § 1071(g)(2), Oct. 
17, 2006, 120 Stat. 2402, made technical correction to di- 
rectory language of Pub. L. 108-375, § 544(b)(2). See 2004 
Amendment note below. 

Pub. L. 109-364, div. A, title V, § 532(d)(2), title X, 
§1071(a)(34), Oct. 17, 2006, 120 Stat. 2206, 2400, substituted 
colon for semicolon in item 6965 and added item 6980. 

Pub. L. 109-163, div. A, title V, § 509(b)(2), Jan. 6, 2006, 
119 Stat. 3230, added item 6970. 

2004— Pub. L. 108-375, div. A, title V, § 545(b)(2), Oct. 
28, 2004, 118 Stat. 1908, added item 6979. 

Pub. L. 108-375, div. A, title V, § 544(b)(2), Oct. 28, 2004, 
118 Stat. 1907, as amended by Pub. L. 109-364, div. A, 
title X, § 1071(g)(2), Oct. 17, 2006, 120 Stat. 2402, added 
item 6978. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §942(e)(l)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-242, added items 6973 
and 6974 and struck out former items 6973 "Gifts and 
bequests: acceptance for benefit of Naval Academy" 
and 6974 "Gifts and bequests: acceptance for benefit of 
museum". 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(D), div. 
B, title XXVIII, § 2871(b)(2), Oct. 5, 1999, 113 Stat. 604, 
875, added items 6951a and 6975. 

1998— Pub. L. 105-261, div. A, title X, § 1063(b)(2), Oct. 
17, 1998, 112 Stat. 2131, added item 6977. 

1997— Pub. L. 105-85, div. A, title V, § 542(b)(2), div. B, 
title XXVIII, § 2871(a)(2), Nov. 18, 1997, 111 Stat. 1742, 
2015, added items 6957a and 6976. 



1996— Pub. L. 104-201, div. A, title III, § 370(d), Sept. 23, 
1996, 110 Stat. 2499, struck out item 6970 "Storekeeper: 
detail; returns; inspection of accounts" and substituted 
"trade shops, dairy, and laundry: nonappropriated fund 
instrumentality and accounts" for "laundry, barber 
shop, cobbler shop, tailor shop, and dairy: disposition of 
funds" in item 6971. 

1994— Pub. L. 103-337, div. A, title V, § 556(b)(2), Oct. 5, 
1994, 108 Stat. 2775, which amended analysis by adding 
item 6975 "Athletics program: athletic director; nonap- 
propriated fund account", was repealed by Pub. L. 
104-106, div. A, title V, § 533(b), Feb. 10, 1996, 110 Stat. 
315, as amended by Pub. L. 105-85, div. A, title X, 
§ 1073(d)(1)(C), Nov. 18, 1997, 111 Stat. 1905. 

1983— Pub. L. 98-94, title X, § 1004(b)(2), Sept. 24, 1983, 
97 Stat. 659, substituted "Selection of persons from for- 
eign countries" for "Admission of foreigners for in- 
struction: restrictions, conditions" in item 6957. 

§ 6951. Location 

The United States Naval Academy shall be lo- 
cated at Annapolis, Maryland. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 428.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6951 


34 U.S.C. 1021. 


R.S. 1511. 





The words "United States" are inserted before the 
words "Naval Academy" to state the full title. The 
word "established" is omitted as executed. The words 
"in the State of" are omitted as surplusage. 



§ 6951a. Superintendent 

(a) There is a Superintendent of the United 
States Naval Academy. The immediate govern- 
ance of the Naval Academy is under the Super- 
intendent. 

(b) The Superintendent shall be detailed to 
that position by the President. As a condition 
for detail to that position, an officer shall ac- 
knowledge that upon termination of that detail 
the officer shall be retired pursuant to section 
6371(a) of this title, unless such retirement is 
waived under section 6371(b) of this title. 

(c) An officer who is detailed to the position of 
Superintendent shall be so detailed for a period 
of not less than three years. In any case in 
which an officer serving as Superintendent is re- 
assigned or retires before having completed 
three years service as Superintendent, or other- 
wise leaves that position (other than due to 
death) without having completed three years 
service in that position, the Secretary of the 
Navy shall submit to Congress notice that such 
officer left the position of Superintendent with- 
out having completed three years service in that 
position, together with a statement of the rea- 
sons why that officer did not complete three 
years service in that position. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(2)(B), Oct. 5, 1999, 113 Stat. 603; amended 
Pub. L. 108-375, div. A, title V, § 541(b)(2), Oct. 28, 
2004, 118 Stat. 1903.) 

Amendments 

2004— Subsec. (b). Pub. L. 108-375, § 541(b)(2)(A), in- 
serted before period at end "pursuant to section 6371(a) 
of this title, unless such retirement is waived under 
section 6371(b) of this title". 

Subsec. (c). Pub. L. 108-375, § 541(b)(2)(B), added sub- 
sec, (c). 



§6952 



TITLE 10— ARMED FORCES 



Page 2068 



Application of Section to Superintendents Serving 
on October 5, 1999 

Section not applicable to an officer serving on Oct. 5, 
1999, in the position of Superintendent of the United 
States Military Academy, Naval Academy, or Air Force 
Academy for so long as that officer continues on and 
after that date to serve in that position without a 
break in service, see section 532(a)(5) of Pub. L. 106-65, 
set out as a note under section 3921 of this title. 

§ 6952. Civilian teachers: number; compensation 

(a) The Secretary of the Navy may employ as 
many civilians as professors, instructors, and 
lecturers at the Naval Academy as he considers 
necessary. 

(b) The compensation of persons employed 
under this section is as prescribed by the Sec- 
retary. 

(c) The Secretary of the Navy may, notwith- 
standing the provisions of subchapter V of chap- 
ter 55 of title 5 or section 6101 of such title, pre- 
scribe for persons employed under this section 
the following: 

(1) The work schedule, including hours of 
work and tours of duty, set forth with such 
specificity and other characteristics as the 
Secretary determines appropriate. 

(2) Any premium pay or compensatory time 
off for hours of work or tours of duty in excess 
of the regularly scheduled hours or tours of 
duty. 

(d) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 428; Pub. L. 
106-65, div. A, title XI, § 1107(b), Oct. 5, 1999, 113 
Stat. 778.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6952 


34 U.S. C. 1071 (as applica- 
ble to Naval Academy). 

5 U.S.C. 412a. 


Aug. 2, 1946, ch. 756, §7(a) 
(as applicable to Naval 
Academy), 60 Stat. 854. 

Aug-. 2. 1946, ch. 756, §39, 
60 Stat. 858. 





The words "for the proper instruction of naval per- 
sonnel" and the words "be paid out of naval appropria- 
tions" are omitted as surplusage. 

In subsection (c) the words "except the authority to 
prescribe regulations" are omitted, since 34 U.S.C. 1071 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 

Amendments 

1999— Subsecs. (c), (d). Pub. L. 106-65 added subsec. (c) 
and redesignated former subsec. (c) as (d). 

§ 6953. Midshipmen: appointment 

Midshipmen at the Naval Academy shall be 
appointed by the President alone. An appoint- 
ment is conditional until the midshipman is ad- 
mitted. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 429; Pub. L. 
97-60, title II, § 203(b)(1), Oct. 14, 1981, 95 Stat. 
1006.) 

Historical and Revision Notes 

This section is included in this chapter without spe- 
cific reference to statutory source to resolve the ambi- 



guities and conflicts existing in the statutes relating to 
the appointment of midshipmen at the Naval Academy. 
The word "appoint" has been used in various statutes 
when the intent of Congress was to provide authority in 
the persons named to "choose," "select," or "nomi- 
nate" for the office of midshipman. These statutes have 
been collected and codified in §6954 of this title, which 
reflects the various sources of nominees for "appoint- 
ment" as midshipmen and the persons who may so 
"nominate" them. The actual appointing power resides 
in the President and this implied authority is herein 
expressed for clarity and for the purpose of uniformity 
of expression. 

Amendments 

1981 — Pub. L. 97-60 inserted provision that an appoint- 
ment is conditional until the midshipman is admitted. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-60 effective with respect to 
nominations for appointment to the first class admit- 
ted to each Academy after Oct. 14, 1981, see section 
203(d) of Pub. L. 97-60, set out as an Effective Date note 
under section 4341a of this title. 

§ 6954. Midshipmen: number 

(a) The authorized strength of the Brigade of 
Midshipmen (determined for any year as of the 
day before the last day of the academic year) is 
4,400 or such lower number as may be prescribed 
by the Secretary of the Navy under subsection 
(h). Subject to that limitation, midshipmen are 
selected as follows: 

(1) 65 selected in order of merit as estab- 
lished by competitive examination from the 
children of members of the armed forces who 
were killed in action or died of, or have a serv- 
ice-connected disability rated at not less than 
100 per centum resulting from, wounds or inju- 
ries received or diseases contracted in, or pre- 
existing injury or disease aggravated by, ac- 
tive service, children of members who are in a 
"missing status" as defined in section 551(2) of 
title 37, and children of civilian employees 
who are in "missing status" as defined in sec- 
tion 5561(5) of title 5. The determination of the 
Department of Veterans Affairs as to service 
connection of the cause of death or disability, 
and the percentage at which the disability is 
rated, is binding upon the Secretary of the 
Navy. 

(2) Five nominated at large by the Vice 
President or, if there is no Vice President, by 
the President pro tempore of the Senate. 

(3) Ten from each State, five of whom are 
nominated by each Senator from that State. 

(4) Five nominated by each Representative 
in Congress. 

(5) Five from the District of Columbia, nomi- 
nated by the Delegate to the House of Rep- 
resentatives from the District of Columbia. 

(6) Three from the Virgin Islands, nominated 
by the Delegate in Congress from the Virgin 
Islands. 

(7) Six from Puerto Rico, five of whom are 
nominated by the Resident Commissioner 
from Puerto Rico and one who is a native of 
Puerto Rico nominated by the Governor of 
Puerto Rico. 

(8) Three from Guam, nominated by the 
Delegate in Congress from Guam. 

(9) Two from American Samoa, nominated 
by the Delegate in Congress from American 
Samoa. 
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(10) Two from the Commonwealth of the 
Northern Mariana Islands, nominated by the 
Delegate in Congress from the commonwealth. 

Each Senator, Representative, and Delegate in 
Congress, including the Resident Commissioner 
from Puerto Rico, is entitled to nominate 10 per- 
sons for each vacancy that is available to him 
under this section. Nominees may be submitted 
without ranking or with a principal candidate 
and 9 ranked or unranked alternates. Qualified 
nominees not selected for appointment under 
this subsection shall be considered qualified al- 
ternates for the purposes of selection under 
other provisions of this chapter. 

(b) In addition there may be appointed each 
year at the Academy midshipmen as follows: 

(1) one hundred selected by the President 
from the children of members of an armed 
force who — 

(A) are on active duty (other than for 
training) and who have served continuously 
on active duty for at least eight years; 

(B) are, or who died while they were, re- 
tired with pay or granted retired or retainer 
pay; 

(C) are serving as members of reserve com- 
ponents and are credited with at least eight 
years of service computed under section 
12733 of this title; or 

(D) would be, or who died while they would 
have been, entitled to retired pay under 
chapter 1223 of this title except for not hav- 
ing attained 60 years of age; 

however, a person who is eligible for selection 
under clause (1) of subsection (a) may not be 
selected under this clause. 

(2) 85 nominated by the Secretary of the 
Navy from enlisted members of the Regular 
Navy and the Regular Marine Corps. 

(3) 85 nominated by the Secretary of the 
Navy from enlisted members of the Navy Re- 
serve and the Marine Corps Reserve. 

(4) 20 nominated by the Secretary of the 
Navy, under regulations prescribed by him, 
from the honor graduates of schools des- 
ignated as honor schools by the Department of 
the Army, the Department of the Navy, or the 
Department of the Air Force, and from mem- 
bers of the Naval Reserve Officer's Training 
corps. 

(5) 150 selected by the Secretary of the Navy 
in order of merit (prescribed pursuant to sec- 
tion 6956 of this title) from qualified alter- 
nates nominated by persons named in clauses 
(3) and (4) of subsection (a). 

(c) The President may also appoint as mid- 
shipmen at the Academy children of persons 
who have been awarded the medal of honor for 
acts performed while in the armed forces. 

(d) The Superintendent of the Naval Academy 
may nominate for appointment each year 50 per- 
sons from the country at large. Persons nomi- 
nated under this paragraph may not displace 
any appointment authorized under clauses (2) 
through (9) of subsection (a) and may not cause 
the total strength of midshipmen at the Naval 
Academy to exceed the authorized number. 

(e) The Secretary of the Navy may limit the 
number of midshipmen appointed under sub- 
section (b)(5). When he does so, if the total num- 



ber of midshipmen, upon admission of a new 
class at the Academy, will be more than 3,737, no 
appointments may be made under subsection 
(b)(2) or (3) of this section or section 6956 of this 
title. 

(f) The Superintendent of the Naval Academy 
shall furnish to any Member of Congress, upon 
the written request of such Member, the name of 
the Congressman or other nominating authority 
responsible for the nomination of any named or 
identified person for appointment to the Acad- 
emy. 

(g) For purposes of the limitation in sub- 
section (a) establishing the aggregate authorized 
strength of the Brigade of Midshipmen, the Sec- 
retary of the Navy may for any year permit a 
variance in that limitation by not more than 
one percent. In applying that limitation, and 
any such variance, the last day of an academic 
year shall be considered to be graduation day. 

(h) (1) Beginning with the 2003-2004 academic 
year, the Secretary of the Navy may prescribe 
annual increases in the midshipmen strength 
limit in effect under subsection (a). For any aca- 
demic year, any such increase shall be by no 
more than 100 midshipmen or such lesser num- 
ber as applies under paragraph (3) for that year. 
Such annual increases may be prescribed until 
the midshipmen strength limit is 4,400. 

(2) Any increase in the midshipmen strength 
limit under paragraph (1) with respect to an aca- 
demic year shall be prescribed not later than the 
date on which the budget of the President is sub- 
mitted to Congress under section 1105 of title 31 
for the fiscal year beginning in the same year as 
the year in which that academic year begins. 
Whenever the Secretary prescribes such an in- 
crease, the Secretary shall submit to Congress a 
notice in writing of the increase. The notice 
shall state the amount of the increase in the 
midshipmen strength limit and the new mid- 
shipmen strength limit, as so increased, and the 
amount of the increase in Senior Navy Reserve 
Officers' Training Corps enrollment under each 
of sections 2104 and 2107 of this title. 

(3) The amount of an increase under paragraph 
(1) in the midshipmen strength limit for an aca- 
demic year may not exceed the increase (if any) 
for the preceding academic year in the total 
number of midshipmen enrolled in the Navy 
Senior Reserve Officers' Training Corps program 
under chapter 103 of this title who have entered 
into an agreement under section 2104 or 2107 of 
this title. 

(4) In this subsection, the term "midshipmen 
strength limit" means the authorized maximum 
strength of the Brigade of Midshipmen. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 429; Pub. L. 
87-651, title I, §124, Sept. 7, 1962, 76 Stat. 514; 
Pub. L. 87-663, §1(3), Sept. 14, 1962, 76 Stat. 547; 
Pub. L. 88-276, §2, Mar. 3, 1964, 78 Stat. 150; Pub. 
L. 89-650, §l(l)-(3), Oct. 13, 1966, 80 Stat. 896; Pub. 
L. 90-374, July 5, 1968, 82 Stat. 283; Pub. L. 90-623, 
§2(8), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 91-405, 
title II, § 204(c), Sept. 22, 1970, 84 Stat. 852; Pub. 
L. 92-365, §1(2), Aug. 7, 1972, 86 Stat. 505; Pub. L. 
93-171, §2(l)-(3), Nov. 29, 1973, 87 Stat. 690; Pub. 
L. 94-106, title VIII, § 803(b)(1), Oct. 7, 1975, 89 
Stat. 538; Pub. L. 96-600, §2(b), Dec. 24, 1980, 94 
Stat. 3493; Pub. L. 97-60, title II, § 203(b)(2), Oct. 
14, 1981, 95 Stat. 1006; Pub. L. 97-295, §1(44), Oct. 



§6954 



TITLE 10— ARMED FORCES 



Page 2070 



12, 1982, 96 Stat. 1298; Pub. L. 98-94, title X, 
§ 1005(a)(2), (b)(2), Sept. 24, 1983, 97 Stat. 660; Pub. 
L. 101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 101-510, div. A, title 
V, § 532(b)(1), Nov. 5, 1990, 104 Stat. 1563; Pub. L. 

103- 160, div. A, title V, §531, Nov. 30, 1993, 107 
Stat. 1657; Pub. L. 103-337, div. A, title XVI, 
§1673(o), Oct. 5, 1994, 108 Stat. 3016; Pub. L. 

104- 106, div. A, title V, § 532(b), Feb. 10, 1996, 110 
Stat. 314; Pub. L. 105-85, div. A, title X, 
§1073(a)(62), Nov. 18, 1997, 111 Stat. 1903; Pub. L. 
106-65, div. A, title V, § 531(b)(2), Oct. 5, 1999, 113 
Stat. 602; Pub. L. 106-398, §1 [[div. A], title V, 
§ 531(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-109; 
Pub. L. 107-107, div. A, title X, § 1048(g)(1), Dec. 
28, 2001, 115 Stat. 1228; Pub. L. 107-314, div. A, 
title V, § 532(b), Dec. 2, 2002, 116 Stat. 2545; Pub. 
L. 108-136, div. A, title V, § 524(b), title X, 
§1031(a)(55), Nov. 24, 2003, 117 Stat. 1464, 1603; 
Pub. L. 109-163, div. A, title V, §515(b)(l)(Q), Jan. 
6, 2006, 119 Stat. 3233; Pub. L. 110-229, title VII, 
§ 718(b), May 8, 2008, 122 Stat. 869; Pub. L. 110-417, 
[div. A], title V, § 540(b), Oct. 14, 2008, 122 Stat. 
4454; Pub. L. 111-84, div. A, title V, § 527(b), Oct. 
28, 2009, 123 Stat. 2288.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6954(a)(1) 


34 U.S.C 1036a. 


June 8. 1926, oh. 492, par. 
2, 44 Stat. 703; Dec. 1, 
1942. oh. 650, 56 Stat. 
1024: Nov. 24, 1945, oh. 
493, 59 Stat. 586; June 
30, 1950, oh. 421, §6(o), 
64 Stat. 305: June 3. 
1954. oh. 251, §1, 68 
Stat. 168. 


6954(a)(2) 


34 U.S.C. 1037. 


May 28, 1928, oh. 820. 45 
Stat. 788. 


6954(a)(3)- 


34 U.S.C. 1032 (1st 31 


Deo. 20, 1917, oh. 5, §1 (1st 


(7). 


words). 


31 words), 40 Stat. 430; 
Aug. 13, 1946, oh. 962. 
§16, 60 Stat. 1061; May 
16. 1947, oh. 77, §1(0). 61 
Stat. 100. 


6954(a)(7) 


34 U.S.C. 1034. 


Mar. 3, 1903, oh. 1010, 32 
Stat. 1198 (2d par.). 


6954(a)(8) 


34 U.S.C. 1035a. 


June 8, 1939, oh. 195, 53 
Stat. 814. 


6954(b)(1) 


34 U.S.C. 1039. 


Aug-. 13, 1946, oh. 962. 
§ 16(a), 60 Stat. 1061; 
May 16, 1947. oh. 77, 
§l(o), 61 Stat. 100; June 
30, 1950, oh. 421, §5, 64 
Stat. 305. 


6954(b)(2), 


34 U.S.C. 1032 (32d to 70th 


Deo. 20, 1917, ch. 5, §1 


(3). 


words). 


(32d to 70th words), 40 
Stat. 430; Aug. 13, 1946, 
oh. 962. §16, 60 Stat. 
1061. 


6954(b)(4) 


34 U.S.C. 1033a. 


Feb. 27, 1936, oh. 89, 49 
Stat. 1144; June 6. 1941, 
oh. 175. 55 Stat. 246. 


6954(0) 


34 U.S.C. 1038. 


Nov. 24, 1945, oh. 492, 59 
Stat. 586. 



All provisions of law authorizing' appointments to the 
Naval Academy from various sources are collected in 
this section. The language is extensively changed to 
meet the needs of this organization of the source mate- 
rial. In those provisions that now authorize "appoint- 
ments" by other than the President, the language is 
changed to indicate that the process is one of selection 
where the law requires selection by competitive exam- 
ination, and to show that other candidates are nomi- 
nated. The manner of appointing the selectees and 
nominees, in all cases, is covered in §6953 of this title. 
In the case of nominees from States, the District of Co- 
lumbia, Territories, and from Puerto Rico, the quali- 
fication that the nominees must be from the political 
subdivisions from which nominated is indicated. The 
requirement that the nominees be actual residents of 



the political subdivisions is contained in § 6958(b) of 
this title. 

In subsection (a)(1) the words "armed forces" are sub- 
stituted for the description of the land and naval 
forces. The words "including male and female members 
of" and "of all components thereof" are omitted as sur- 
plusage. 

In subsection (a)(1)(B), the date February 1, 1955, 
fixed by Proclamation No. 3080 (Jan. 7, 1955; 20 P.R. 173), 
is substituted for the words "such date as shall there- 
after be determined by Presidential proclamation or 
concurrent resolution of the Congress under section 745 
of title 38". 

In subsection (b)(1) the qualification that appointees 
must be from the sons of members of the various "regu- 
lar" components of the armed forces is added, as 
"Army, Navy, Air Force, Marine Corps, and Coast 
Guard" are so interpreted in this statute. 

In subsection (c) the proviso "That all such ap- 
pointees are otherwise qualified for admission" is omit- 
ted as covered by § 6958 of this title setting forth quali- 
fications of all candidates. 

The applicability to the United States Military Acad- 
emy in the Act of June 8, 1926, ch. 492, as amended (34 
U.S.C. 1036a; 10 U.S.C. 1091a), was repealed by section 
6(c) of the Act of June 30, 1950, ch. 421, 64 Stat. 305. 

1962 ACT 

The change reflects the change of the name of the 
Panama Railroad Company to the Panama Canal Com- 
pany by section 2(a)(2) of the Act of September 26, 1950 
(64 Stat. 1038). 

1982 Act 

In 10:6954(f), the word "The" is substituted for "Effec- 
tive beginning with the nominations for appointment 
to the Academy in the calendar year 1964, the" to 
eliminate executed words. 

Amendments 

2009— Subsec. (a)(10). Pub. L. 111-84 substituted "Two" 
for "One". 

2008— Subsec. (a). Pub. L. 110-417, § 540(b)(1), sub- 
stituted "4,400 or such lower number" for "4,000 or such 
higher number" in introductory provisions. 

Subsec. (a)(10). Pub. L. 110-229 substituted "Delegate 
in Congress" for "resident representative". 

Subsec. (h)(1). Pub. L. 110-417, § 540(b)(2), struck out 
last sentence which read as follows: "However, no in- 
crease may be prescribed for any academic year after 
the 2007-2008 academic year." 

2006— Subsec. (b)(3). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

2003— Subsec. (a)(6), (8). Pub. L. 108-136, § 524(b)(1), 
substituted "Three" for "Two". 

Subsec. (a)(9). Pub. L. 108-136, § 524(b)(2), substituted 
"Two" for "One". 

Subsec. (f). Pub. L. 108-136, § 1031(a)(55), substituted 
"Superintendent of the Naval Academy" for "Secretary 
of the Navy". 

2002— Subsec. (a). Pub. L. 107-314, § 532(b)(1), inserted 
before period at end of first sentence "or such higher 
number as may be prescribed by the Secretary of the 
Navy under subsection (h)". 

Subsec. (h). Pub. L. 107-314, § 532(b)(2), added subsec. 
(h). 

2001— Subsec. (a). Pub. L. 107-107 amended directory 
language of Pub. L. 106-65, § 531(b)(2)(A). See 1999 
Amendment note below. 

2000— Subsec. (b)(1)(B). Pub. L. 106-398, §1 [[div. A], 
title V, §531(b)(l)], struck out ", other than those 
granted retired pay under section 12731 of this title (or 
under section 1331 of this title as in effect before the ef- 
fective date of the Reserve Officer Personnel Manage- 
ment Act)" after "retired or retainer pay". 

Subsec. (b)(1)(C), (D). Pub. L. 106-398, §1 [[div. A], title 
V, § 531(b)(2)], added subpars. (C) and (D). 

1999— Subsec. (a). Pub. L. 106-65, § 531(b)(2)(A), as 
amended by Pub. L. 107-107, §1048(g)(l), substituted "(a) 
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The authorized strength of the Brigade of Midshipmen 
(determined for any year as of the day before the last 
day of the academic year) is 4,000. Subject to that limi- 
tation, midshipmen are selected as follows:" for "(a) 
There may be at the Naval Academy at any one time 
midshipmen as follows:" in introductory provisions. 

Subsec. (g). Pub. L. 106-65, § 531(b)(2)(B), added subsec. 
(g). 

1997— Subsec. (a)(10). Pub. L. 105-85 substituted "Mar- 
iana" for "Marianas". 

1996— Subsec. (a)(10). Pub. L. 104-106 added par. (10). 

1994— Subsec. (b)(1)(B). Pub. L. 103-337 substituted 
"section 12731 of this title (or under section 1331 of this 
title as in effect before the effective date of the Reserve 
Officer Personnel Management Act)" for "section 1331 
of this title". 

1993— Subsec. (a). Pub. L. 103-160, in concluding provi- 
sions, substituted "10 persons" for "a principal can- 
didate and nine alternates" and inserted at end "Nomi- 
nees may be submitted without ranking or with a prin- 
cipal candidate and 9 ranked or unranked alternates. 
Qualified nominees not selected for appointment under 
this subsection shall be considered qualified alternates 
for the purposes of selection under other provisions of 
this chapter." 

1990— Subsec. (a)(8) to (10). Pub. L. 101-510, 
§ 532(b)(1)(A), redesignated els. (9) and (10) as (8) and (9), 
respectively, and struck out former cl. (8) which read as 
follows: "One nominated by the Administrator of the 
Panama Canal Commission from the children of civil- 
ian personnel of the United States residing in the Re- 
public of Panama who are citizens of the United 
States." 

Subsec. (d). Pub. L. 101-510, § 532(b)(1)(B), substituted 
"clauses (2) through (9)" for "clauses (2)-(7), (9), or 
(10)". 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

1983— Subsec. (a)(8). Pub. L. 98-94, § 1005(b)(2), sub- 
stituted "One nominated by the Administrator of the 
Panama Canal Commission from the children of civil- 
ian personnel of the United States residing in the Re- 
public of Panama who are citizens of the United 
States" for "One nominated by the Governor of the 
Panama Canal from the children of civilians residing in 
the Canal Zone or the children of civilian personnel of 
the United States Government, or the Panama Canal 
Company, residing in the Republic of Panama". 

Subsec. (a)(10). Pub. L. 98-94, § 1005(a)(2), substituted 
"One from American Samoa, nominated by the Dele- 
gate In Congress from American Samoa" for "One from 
American Samoa nominated by the Secretary of the 
Navy upon recommendation of the Governor of Amer- 
ican Samoa". 

1982— Subsec. (f). Pub. L. 97-295 substituted "The" for 
"Effective beginning with the nominations for appoint- 
ment to the Academy in the calendar year 1964, the". 

1981— Subsecs. (d) to (f). Pub. L. 97-60 added subsec. 
(d) and redesignated former subsecs. (d) and (e) as (e) 
and (f), respectively. 

1980— Subsec. (a)(6), (9). Pub. L. 96-600 substituted 
"Two" for "One". 

1975— Subsecs. (a)(1), (8), (b)(1), (c). Pub. L. 94-106 sub- 
stituted "children" for "sons" wherever appearing. 

1973— Subsec. (a)(6). Pub. L. 93-171, §2(1), substituted 
"One from the Virgin Islands, nominated by the Dele- 
gate in Congress from the Virgin Islands" for "Five 
from each Territory, nominated by the Delegate in 
Congress from that Territory". 

Subsec. (a)(9). Pub. L. 93-171, §2(2), struck out ref- 
erence to American Samoa and Virgin Islands. 

Subsec. (a)(10). Pub. L. 93-171, §2(3), added cl. (10). 

1972 — Subsec. (a)(1). Pub. L. 92-365 increased the num- 
ber of midshipmen from 40 to 65 and added sons of mem- 
bers who are in missing status and sons of civilian em- 
ployees who are In missing status as eligible for com- 
petitive examination. 

1970— Subsec. (a)(5). Pub. L. 91-405 substituted "Dele- 
gate to the House of Representatives from the District 
of Columbia" for "Commissioner of that District". 



1968— Subsec. (a). Pub. L. 90-374 increased from five to 
nine the number of alternates for each vacancy each 
Senator, Representative, and Delegate In Congress, in- 
cluding the Resident Commissioner from Puerto Rico, 
is entitled to nominate. 

Subsec. (a)(5). Pub. L. 90-623 substituted "Commis- 
sioner" for "Commissioners". 

1966— Subsec. (a)(1). Pub. L. 89-650, §1(1), provided for 
selection of cadets to the Naval Academy from sons of 
members of the armed forces who have a 100 per centum 
service-connected disability and removed the limita- 
tion to active service during World War I or World War 
II or after June 26, 1950, and before Feb. 1, 1955. 

Subsec. (a)(2). Pub. L. 89-650, §1(2), provided for nomi- 
nations to the Naval Academy by the President pro 
tempore of the Senate if there is no Vice President. 

Subsec. (b)(1). Pub. L. 89-650, §1(3), increased the 
number of Presidential appointments to the Naval 
Academy from 75 to 100, provided for selection of eligi- 
ble persons as stated In items (A) and (B), previously 
chosen from sons of members of regular components, 
and declared persons eligible under subsec. (a)(1) ineli- 
gible under subsec. (b)(1) of this section. 

1964— Subsec. (a). Pub. L. 88-276, §2(1), inserted "Bach 
Senator, Representative, and Delegate in Congress, in- 
cluding the Resident Commissioner from Puerto Rico, 
Is entitled to nominate a principal candidate and five 
alternates for each vacancy that is available to him 
under this section". 

Subsec. (b)(2), (3), (5). Pub. L. 88-276, §2(2), reduced 
the number of nominees in els. (2) and (3) from 160 to 
85 and added cl. (5). 

Subsecs. (d), (e). Pub. L. 88-276, §2(3), added subsecs. 
(d) and (e). 

1962— Subsec. (a). Pub. L. 87-663 added cl. (9). 
Pub. L. 87-651 substituted "Panama Canal Company" 
for "Panama Railroad Company" in cl. (8). 

Effective Date of 2009 Amendment 

Amendment by Pub. L. 111-84 applicable with respect 
to appointments to the United States Naval Academy 
beginning with the first class of candidates nominated 
for appointment after Oct. 28, 2009, see section 527(d) of 
Pub. L. 111-84, set out as a note under section 4342 of 
this title. 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable with re- 
spect to academic years at the United States Naval 
Academy after the 2007-2008 academic year, see section 
540(d) of Pub. L. 110-417, set out as a note under section 
4342 of this title. 

Effective Date of 2003 Amendment 

Amendment by section 524(b) of Pub. L. 108-136 appli- 
cable with respect to nomination of candidates for ap- 
pointment to United States Naval Academy for classes 
entering after Nov. 24, 2003, see section 524(d) of Pub. L. 
108-136, set out as a note under section 4342 of this title. 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title X, § 1048(g), Dec. 28, 2001, 
115 Stat. 1228, provided that the amendment made by 
section 1048(g)(1) Is effective as of Oct. 5, 1999, and as if 
included in Pub. L. 106-65 as enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-60 effective with respect to 
nominations for appointment to the first class admit- 
ted to each Academy after Oct. 14, 1981, see section 
203(d) of Pub. L. 97-60, set out as an Effective Date note 
under section 4341a of this title. 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-600 effective beginning 
with nominations for appointment to the service acad- 
emies for academic years beginning more than one year 
after Dec. 24, 1980, see section 2(d) of Pub. L. 96-600 set 
out as a note under section 4342 of this title. 

Effective Date of 1973 Amendment 

Amendment by Pub. L. 93-171 effective beginning 
with the nominations for appointment to the service 
academies in the calendar year 1974, see section 4 of 
Pub. L. 93-171, set out as a note under section 4342 of 
this title. 

Effective Date of 1970 Amendment 

Amendment by Pub. L. 91-405 effective Sept. 22, 1970, 
see section 206(b) of Pub. L. 91-405, set out as an Effec- 
tive Date note under section 25a of Title 2, The Con- 
gress. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Limitation on Number of Cadets and Midshipmen 
Authorized To Attend Service Academies 

Authorized strength of service academies not to ex- 
ceed 4,000 per academy for class years beginning after 
1994, and any reduction in number of appointments not 
to be achieved by reduction in number of appointments 
under subsec. (a) of this section, see section 511 of Pub. 
L. 102-190, set out as a note under section 4342 of this 
title. 

Eligibility of Female Individuals for Appointment 
and Admission to Service Academies; Uniform Ap- 
plication of Academic and other Standards to 
Male and Female Individuals 

Secretary to take such action as may be necessary 
and appropriate to insure that (1) female individuals 
shall be eligible for appointment and admission to the 
United States Naval Academy, beginning with appoint- 
ments to such academy for the class beginning in cal- 
endar year 1976, and (2) the academic and other rel- 
evant standards required for appointment, admission, 
training, graduation, and commissioning of female in- 
dividuals shall be the same as those required for male 
individuals, except for those minimum essential adjust- 
ments in such standards required because of physio- 
logical differences between male and female individ- 
uals, see section 803(a) of Pub. L. 94-106, set out as a 
note under section 4342 of this title. 

Secretary To Implement Policy of Expeditious 
Admission of Women to the Academy 

Secretary to continue to exercise the authority 
granted under this chapter and chapters 403 and 903 of 
this title, but such authority to be exercised within a 
program providing for the orderly and expeditious ad- 
mission of women to the Academy, consistent with the 
needs of the services, see section 803(c) of Pub. L. 
94-106, set out as a note under section 4342 of this title. 

§6955. Midshipmen: allotment upon redisricting 
of Congressional Districts 

If as a result of redistricting a State the domi- 
cile of a midshipman, or a nominee, nominated 
by a Representative falls within a congressional 
district other than that from which he was nom- 
inated, he is charged to the district in which his 
domicile so falls. For this purpose, the number 
of midshipmen otherwise authorized for that 
district is increased to include him. However, 



the number as so increased is reduced by one if 
he fails to become a midshipman or when he is 
finally separated from the Naval Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 430.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6955 


34 U.S.C. 1032-1. 


July 7, 1943. oh. 193, 57 
Stat. 383. 





The word "domicile" is substituted for the words 
"place of residence" to conform to the long-standing 
interpretation of this section (see also opinions of the 
Judge Advocate General of the Army R. 29, 83; J.A.G. 
351.11, Feb. 10, 1925). The words "a congressional dis- 
trict other than that from which he was nominated" 
are substituted for the word "another". The words 
"were appointed with respect to", "of the former dis- 
trict", "as additional numbers", "at such academy for 
the Representative", "temporarily", and "in attend- 
ance at either academy under an appointment from 
such former district" are omitted as surplusage. The 
words "the district in which his domicile so falls" are 
substituted for the words "of the latter district". The 
words "to include him" are substituted for 34 U.S.C. 
1032-1 (18 words before proviso). The words "However, 
the number as so increased" are substituted for 34 
U.S.C. 1032-1 (1st 13 words of proviso). The words "if he 
fails to become a midshipman" are inserted for clarity. 

§6956. Midshipmen: nomination and selection to 
fill vacancies 

(a) If the annual quota of midshipmen from — 

(1) enlisted members of the Regular Navy 
and the Regular Marine Corps; 

(2) enlisted members of the Navy Reserve 
and the Marine Corps Reserve; or 

(3) at large by the President; 

is not filled, the Secretary may fill the vacan- 
cies by nominating for appointment other can- 
didates from any of these sources who were 
found best qualified on examination for admis- 
sion and not otherwise nominated. 

(b) If it is determined that, upon the admis- 
sion of a new class to the Academy, the number 
of midshipmen at the Academy will be below the 
authorized number, the Secretary may fill the 
vacancies by nominating additional midshipmen 
from qualified candidates designated as alter- 
nates and from other qualified candidates who 
competed for nomination and are recommended 
and found qualified by the Academic Board. At 
least three-fourths of those nominated under 
this subsection shall be from qualified alter- 
nates under clauses (2) through (8) of section 
6954(a) of this title, and the remainder shall be 
from qualified candidates who competed for ap- 
pointment under any other provision of law. An 
appointment of a nominee under this subsection 
is an additional appointment and is not in place 
of an appointment otherwise authorized by law. 

(c) The failure of a member of a graduating 
class to complete the course with his class does 
not delay the appointment of his successor. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 430; Pub. L. 
88-276, §3, Mar. 3, 1964, 78 Stat. 151; Pub. L. 
90-374, July 5, 1968, 82 Stat. 283; Pub. L. 93-171, 
§2(4), Nov. 29, 1973, 87 Stat. 690; Pub. L. 94-106, 
title VIII, § 803(b)(2), Oct. 7, 1975, 89 Stat. 538; 
Pub. L. 97-60, title II, §206, Oct. 14, 1981, 95 Stat. 
1007; Pub. L. 101-510, div. A, title V, § 532(b)(2), 



Page 2073 



TITLE 10— ARMED FORCES 



§6957 



title XIII, §1322(a)(14), Nov. 5, 1990, 104 Stat. 1563, 
1671; Pub. L. 109-163, div. A, title V, §515(b)(l)(R), 
Jan. 6, 2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6956(a), 


34 U.8.C. 1041. 


June 29, 1906, oh. 3590. 34 


(b), (o). 




Stat. 578 (last par.). 


6956(d) 


34 U.S.C. 1040. 


Aug-. 13, 1946, oh. 962. §14, 






60 Stat. 1061. 


6956(e) 


34 U.S.C. 1049. 


June 30, 1950. oh. 421. §4. 






64 Stat. 305. 


6956(f) 


34 U.S.C. 1047 (1st pro- 


June 30, 1950. oh. 421, §2 




viso). 


(1st proviso). 64 Stat. 






304. 



The section is worded to indicate that all appoint- 
ments are made by the President, and that, before ap- 
pointment, prospective midshipmen are "nominees" or 
"candidates", as appropriate. 

In subsection (b) the provision authorizing the Sec- 
retary of the Navy to nominate candidates in the event 
nominations to fill vacancies under subsection (a) are 
not made by March fourth is omitted as covered by sub- 
section (e), the purpose of which was to assure the en- 
trance of a full class each year. 

Reference in subsection (e) to the strength of the 
"brigade of midshipmen" is dropped, since there is no 
statutory requirement that the midshipmen at the 
Academy be so organized, and the term is a recognition 
of current organization only. The language authorizing 
the Secretary, in his discretion, to nominate additional 
midshipmen to meet the needs of the armed services 
but not to exceed the authorized strength of the Acad- 
emy is changed to authorize the Secretary to "fill the 
vacancies by nominating additional midshipmen". In 
exercising his discretion under this subsection, these 
factors are necessarily considered by the Secretary, ir- 
respective of a specific provision so instructing him. 

In subsection (f) the word "admission" is changed to 
the word "appointment", since the admission of a per- 
son is a consequence of, and follows automatically 
from, his appointment. The statement of reasons for 
failure to complete the course is omitted as unneces- 
sary. 

Amendments 

2006— Subsec. (a)(2). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1990— Subsec. (a). Pub. L. 101-510, §1322(a)(14), redesig- 
nated subsec. (b) as (a) and struck out former subsec. 
(a) which read as follows: "The Secretary of the Navy 
shall, as soon as possible after the first of June of each 
year, notify in writing each Senator, Representative, 
and delegate in Congress of any vacancy that will exist 
at the Naval Academy because of graduation in the fol- 
lowing year, or that may occur for other reasons, for 
which the member or delegate is entitled to nominate 
a candidate and nine alternates." 

Subsec. (b). Pub. L. 101-510, § 1322(a)(14)(B), redesig- 
nated subsec. (c) as (b). Former subsec. (b) redesignated 

(a) . 

Subsec. (c). Pub. L. 101-510, §1322(a)(14)(B), redesig- 
nated subsec. (d) as (c). Former subsec. (c) redesignated 

(b) . 

Pub. L. 101-510, § 532(b)(2), substituted "clauses (2) 
through (8)" for "clauses (2)-(9)". 

Subsec. (d). Pub. L. 101-510, § 1322(a)(14)(B), redesig- 
nated subsec. (d) as (c). 

1981— Subsecs. (b) to (d). Pub. L. 97-60 redesignated 
subsecs. (d), (e), and (f) as (b), (c), and (d), respectively. 
Former subsec. (b) providing that a nomination follow- 
ing notification under subsection (a) be made by the 
fourth of March of the year following that in which no- 
tice of the vacancy was given and that, if the candidate 
died or declined the nomination, or if the nomination 
could not be made by reason of a vacancy in the mem- 
bership of the Senate or the House of Representatives, 
the nomination could be made, as determined by the 



Secretary, not later than the date of the final entrance 
examination for that year, and former subsec. (c) pro- 
viding that the nomination of candidates to fill vacan- 
cies for the District of Columbia, and selection of all 
candidates at large, be made by the fourth of March of 
the year in which the candidates were to enter the 
Academy, were struck out. 

1975— Subsec. (d). Pub. L. 94-106 substituted "enlisted 
members" for "enlisted men" in pars. (1) and (2). 

1973— Subsec. (e). Pub. L. 93-171 substituted reference 
to clauses (2)-(9) of section 6954(a) for reference to 
clauses (2)-(8) of section 6954(a). 

1968— Subsec. (a). Pub. L. 90-374 substituted "nine al- 
ternates" for "five alternates". 

1964— Subsec. (a). Pub. L. 88-276, §3(1), substituted 
"five alternates" for "one or more alternates". 

Subsec. (e). Pub. L. 88-276, §3(2), substituted "three- 
fourths of those nominated" for "two-thirds of those 
nominated". 

Effective Date of 1973 Amendment 

For effective date of amendment by Pub. L. 93-171, 
see section 4 of Pub. L. 93-171, set out as a note under 
section 4342 of this title. 

Number of Alternate-Appointees From Congres- 
sional Sources Not To Be Reduced Because of 
Additional Presidential Appointments 

Nonreduction of number of appointees from congres- 
sional sources under this section because of additional 
presidential appointments under section 6954(b)(1) of 
this title, see note set out under section 4343 of this 
title. 

§6957. Selection of persons from foreign coun- 
tries 

(a) (1) The Secretary of the Navy may permit 
not more than 60 persons at any one time from 
foreign countries to receive instruction at the 
Academy. Such persons shall be in addition to 
the authorized strength of the midshipmen 
under section 6954 of this title. 

(2) The Secretary of the Navy, upon approval 
by the Secretary of Defense, shall determine the 
countries from which persons may be selected 
for appointment under this section and the num- 
ber of persons that may be selected from each 
country. The Secretary of the Navy may estab- 
lish entrance qualifications and methods of com- 
petition for selection among individual appli- 
cants under this section and shall select those 
persons who will be permitted to receive in- 
struction at the Academy under this section. 

(3) In selecting persons to receive instruction 
under this section from among applicants from 
the countries approved under paragraph (2), the 
Secretary of the Navy shall give a priority to 
persons who have a national service obligation 
to their countries upon graduation from the 
Academy. 

(b) (1) A person receiving instruction under 
this section is entitled to the pay, allowances, 
and emoluments of a midshipman appointed 
from the United States, and from the same ap- 
propriations. 

(2) Each foreign country from which a mid- 
shipman is permitted to receive instruction at 
the Academy under this section shall reimburse 
the United States for the cost of providing such 
instruction, including the cost of pay, allow- 
ances, and emoluments provided under para- 
graph (1). The Secretary of the Navy shall pre- 
scribe the rates for reimbursement under this 
paragraph, except that the reimbursement rates 
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may not be less than the cost to the United 
States of providing such instruction, including 
pay, allowances, and emoluments, to a mid- 
shipman appointed from the United States. 

(3) The Secretary of Defense may waive, in 
whole or in part, the requirement for reimburse- 
ment of the cost of instruction for a mid- 
shipman under paragraph (2). In the case of a 
partial waiver, the Secretary shall establish the 
amount waived. 

(c) (1) Except as the Secretary of the Navy de- 
termines, a person receiving instruction under 
this section is subject to the same regulations 
governing admission, attendance, discipline, res- 
ignation, discharge, dismissal, and graduation 
as a midshipman at the Academy appointed 
from the United States. The Secretary may pre- 
scribe regulations with respect to access to clas- 
sified information by a person receiving instruc- 
tion under this section that differ from the regu- 
lations that apply to a midshipman at the Acad- 
emy appointed from the United States. 

(2) A person receiving instruction under this 
section is not entitled to an appointment in an 
armed force of the United States by reason of 
graduation from the Academy. 

(d) A person receiving instruction under this 
section is not subject to section 6958(d) of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 431; Pub. L. 
98-94, title X, § 1004(b)(1), Sept. 24, 1983, 97 Stat. 
658; Pub. L. 105-85, div. A, title V, §§ 541(b), 543(b), 
Nov. 18, 1997, 111 Stat. 1740, 1743; Pub. L. 106-65, 
div. A, title V, § 534(b), Oct. 5, 1999, 113 Stat. 605; 
Pub. L. 106-398, §1 [[div. A], title V, §532(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-110; Pub. L. 107-107, 
div. A, title V, § 533(b)(1), (2), Dec. 28, 2001, 115 
Stat. 1106.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6957(a) 

6957(b), 
(o), (d). 


34U.S.C. 1036. 
34 U.S.C. 1036-1. 

34 U.S.C. 1036-2. 


June 29, 1906, ch. 3590, 34 

Stat. 577 (1st par.). 
July 14, 1941, oh. 292, 55 

Stat. 589; June 1, 1948. 

ch. 357. §1, 62 Stat. 279. 
June 24, 1948. ch. 616, 62 

Stat. 583. 



In subsections (a) and (b) the location of the Academy 
is omitted as surplusage. 

In subsection (b) the words "from the Republic of the 
Philippines" are substituted for the word "Filipinos" 
to indicate the proper designation of that country. 

In subsection (c) reference to "emoluments" Is omit- 
ted, as that term has no present significance with ref- 
erence to midshipmen. 

In subsection (d) the words "rules and" and "any of- 
fice or position" are omitted as surplusage and the pro- 
vision is extended to cover specifically the Marine 
Corps, since "Navy" in this context is so interpreted. 

Amendments 

2001— Subsec. (a)(1). Pub. L. 107-107, § 533(b)(1), sub- 
stituted "60" for "40". 

Subsec. (b)(2). Pub. L. 107-107, § 533(b)(2)(A), struck 
out "unless a written waiver of reimbursement is 
granted by the Secretary of Defense" before period at 
end of first sentence. 

Subsec. (b)(3). Pub. L. 107-107, § 533(b)(2)(B), added par. 
(3) and struck out former par. (3) which read as follows: 
"The amount of reimbursement waived under para- 
graph (2) may not exceed 50 percent of the per-person 
reimbursement amount otherwise required to be paid 



by a foreign country under such paragraph, except in 
the case of not more than 20 persons receiving instruc- 
tion at the Naval Academy under this section at any 
one time." 

2000— Subsec. (a)(3). Pub. L. 106-398 added par. (3). 

1999— Subsec. (b)(3). Pub. L. 106-65 substituted "50 per- 
cent" for "35 percent" and "20 persons" for "five per- 
sons". 

1997— Subsec. (b)(2). Pub. L. 105-85, § 543(b)(1), sub- 
stituted ", except that the reimbursement rates may 
not be less than the cost to the United States of provid- 
ing such instruction, Including pay, allowances, and 
emoluments, to a midshipman appointed from the 
United States." for period at end. 

Subsec. (b)(3). Pub. L. 105-85, § 543(b)(2), added par. (3). 

Subsec. (d). Pub. L. 105-85, § 541(b), added subsec. (d). 

1983 — Pub. L. 98-94 substituted "Selection of persons 
from foreign countries" for "Admission of foreigners 
for instruction: restrictions; conditions" in section 
catchline. 

Subsec. (a). Pub. L. 98-94 amended subsec. (a) gener- 
ally. Prior to amendment, subsec. (a) read as follows: 
"No person from a foreign country may be permitted to 
receive instruction at the Naval Academy except as au- 
thorized by this section." 

Subsec. (b). Pub. L. 98-94 amended subsec. (b) gener- 
ally, redesignating former subsec. (c) as par. (1) and in 
par. (1), as so redesignated, substituted "pay, allow- 
ances, and emoluments of a midshipman appointed 
from the United States, and from the same appropria- 
tions" for "same pay and allowances, to be paid from 
the same appropriations, as midshipmen", and added 
par. (2). Former subsec. (b), relating to the authority of 
the Secretary of the Navy to limit the numbers of for- 
eigners studying at the Academy, was struck out. 

Subsec. (c). Pub. L. 98-94 amended subsec. (c) gener- 
ally, designating first sentence of former subsec. (d) as 
par. (1) and in par. (1), as so designated, substituted "as 
a midshipman at the Academy appointed from the 
United States" for "as a midshipman", and inserted 
sentence authorizing the Secretary to prescribe regula- 
tions with respect to access to classified information 
by a person receiving instruction under this section 
that differ from the regulations that apply to a mid- 
shipman at the Academy appointed from the United 
States; and designating the second sentence of former 
subsec. (d) as par. (2) and in par. (2), as so designated, 
substituted "A person" for "However, a person" and 
"an armed force of the United States" for "the Navy or 
the Marine Corps". Former subsec. (c) was redesignated 
(b)(1). 

Subsec. (d). Pub. L. 98-94, as part of the general 
amendment of this section, omitted subsec. (d) and in- 
corporated its provisions into subsec. (c). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 533(b)(3), Dec. 28, 2001, 
115 Stat. 1106, provided that: "The amendments made 
by paragraph (2) [amending this section] shall not 
apply with respect to any person who entered the 
United States Naval Academy to receive instruction 
under section 6957 of title 10, United States Code, before 
the date of the enactment of this Act [Dec. 28, 2001]." 

Amendment by Pub. L. 107-107 inapplicable with re- 
spect to any academic year that began before Dec. 28, 
2001, see section 533(d) of Pub. L. 107-107, set out as a 
note under section 4344 of this title. 

Effective Date of 2000 Amendment 

Amendment by Pub. L. 106-398 applicable with re- 
spect to academic years that begin after Oct. 1, 2000, 
see section 1 [[div. A], title V, § 532(d)] of Pub. L. 
106-398, set out as a note under section 4344 of this title. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 applicable with respect 
to students from a foreign country entering the United 
States Military Academy, Naval Academy, or Air Force 
Academy on or after May 1, 1999, see section 534(d) of 
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Pub. L. 106-65, set out as a note under section 4344 of 
this title. 

Effective Date of 1997 Amendment 

Amendment by section 543(b) of Pub. L. 105-85 appli- 
cable with respect to students from foreign country en- 
tering United States Military Academy, United States 
Naval Academy, or United States Air Force Academy 
on or after May 1, 1998, see section 543(d) of Pub. L. 
105-85, set out as a note under section 4344 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective one year after 
Sept. 24, 1983, and applicable to persons entering the 
Academy after such date, with subsec. (b)(2) of this sec- 
tion, as amended, not to apply to the cost of providing 
instruction to a person who, before such date, entered 
the Academy, see section 1004(d) of Pub. L. 98-94, set 
out as a note under section 4344 of this title. 

Persons From Countries Assisting U.S. in Vietnam: 
Naval Academy Instruction; Benefits, Limita- 
tions, Restrictions, and Regulations; Oath of 
Trainees 

Naval Academy instruction of persons from countries 
assisting U.S. in Vietnam, numerical limitation, prohi- 
bition against appointment of graduates to the Armed 
Forces, exemption from oath, etc., see Pub. L. 89-802, 
Nov. 9, 1966, 80 Stat. 1518, set out as a note under sec- 
tion 4344 of this title. 

§ 6957a. Exchange program with foreign military 
academies 

(a) Exchange Program Authorized.— The Sec- 
retary of the Navy may permit a student en- 
rolled at a military academy of a foreign coun- 
try to receive instruction at the Naval Academy 
in exchange for a midshipman receiving instruc- 
tion at that foreign military academy pursuant 
to an exchange agreement entered into between 
the Secretary and appropriate officials of the 
foreign country. Students receiving instruction 
at the Academy under the exchange program 
shall be in addition to persons receiving instruc- 
tion at the Academy under section 6957 of this 
title. 

(b) Limitations on Number and Duration of 
Exchanges. — An exchange agreement under this 
section between the Secretary and a foreign 
country shall provide for the exchange of stu- 
dents on a one-for-one basis each fiscal year. 
Not more than 100 midshipmen and a com- 
parable number of students from all foreign 
military academies participating in the ex- 
change program may be exchanged during any 
fiscal year. The duration of an exchange may 
not exceed the equivalent of one academic se- 
mester at the Naval Academy. 

(c) Costs and Expenses.— (1) A student from a 
military academy of a foreign country is not en- 
titled to the pay, allowances, and emoluments of 
a midshipman by reason of attendance at the 
Naval Academy under the exchange program, 
and the Department of Defense may not incur 
any cost of international travel required for 
transportation of such a student to and from the 
sponsoring foreign country. 

(2) The Secretary may provide a student from 
a foreign country under the exchange program, 
during the period of the exchange, with subsist- 
ence, transportation within the continental 
United States, clothing, health care, and other 
services to the same extent that the foreign 



country provides comparable support and serv- 
ices to the exchanged midshipman in that for- 
eign country. 

(3) The Naval Academy shall bear all costs of 
the exchange program from funds appropriated 
for the Academy and such additional funds as 
may be available to the Academy from a source 
other than appropriated funds to support cul- 
tural immersion, regional awareness, or foreign 
language training activities in connection with 
the exchange program. 

(4) Expenditures in support of the exchange 
program from funds appropriated for the Naval 
Academy may not exceed $1,000,000 during any 
fiscal year. 

(d) Application of Other Laws. — Subsections 
(c) and (d) of section 6957 of this title shall apply 
with respect to a student enrolled at a military 
academy of a foreign country while attending 
the Naval Academy under the exchange pro- 
gram. 

(e) Regulations. — The Secretary shall pre- 
scribe regulations to implement this section. 
Such regulations may include qualification cri- 
teria and methods of selection for students of 
foreign military academies to participate in the 
exchange program. 

(Added Pub. L. 105-85, div. A, title V, § 542(b)(1), 
Nov. 18, 1997, 111 Stat. 1741; amended Pub. L. 
106-65, div. A, title V, § 535(b), Oct. 5, 1999, 113 
Stat. 605; Pub. L. 109-364, div. A, title V, § 531(b), 
Oct. 17, 2006, 120 Stat. 2199.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-364, § 531(b)(1), sub- 
stituted "100" for "24". 

Subsec. (c)(3). Pub. L. 109-364, § 531(b)(2)(A), sub- 
stituted "for the Academy and such additional funds as 
may be available to the Academy from a source other 
than appropriated funds to support cultural immersion, 
regional awareness, or foreign language training activi- 
ties in connection with the exchange program." for 
"for the Academy. Expenditures in support of the ex- 
change program may not exceed $120,000 during any fis- 
cal year." 

Subsec. (c)(4). Pub. L. 109-364, § 531(b)(2)(B), added par. 
(4). 

1999— Subsec. (b). Pub. L. 106-65, § 535(b)(1), sub- 
stituted "24 midshipmen" for "10 midshipmen". 

Subsec. (c)(3). Pub. L. 106-65, § 535(b)(2), substituted 
"$120,000" for "$50,000". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2008, 
see section 531(d) of Pub. L. 109-364, set out as a note 
under section 4345 of this title. 

§ 6957b. Foreign and cultural exchange activities 

(a) Attendance Authorized.— The Secretary 
of the Navy may authorize the Naval Academy 
to permit students, officers, and other rep- 
resentatives of a foreign country to attend the 
Naval Academy for periods of not more than two 
weeks if the Secretary determines that the at- 
tendance of such persons contributes signifi- 
cantly to the development of foreign language, 
cross cultural interactions and understanding, 
and cultural immersion of midshipmen. 

(b) Costs and Expenses.— The Secretary may 
pay the travel, subsistence, and similar personal 
expenses of persons incurred to attend the Naval 
Academy under subsection (a). 
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(c) Effect of Attendance. — Persons attend- 
ing the Naval Academy under subsection (a) are 
not considered to be students enrolled at the 
Naval Academy and are in addition to persons 
receiving instruction at the Naval Academy 
under section 6957 or 6957a of this title. 

(d) Source of Funds; Limitation. — (1) The 
Naval Academy shall bear the costs of the at- 
tendance of persons under subsection (a) from 
funds appropriated for the Naval Academy and 
from such additional funds as may be available 
to the Naval Academy from a source, other than 
appropriated funds, to support cultural immer- 
sion, regional awareness, or foreign language 
training activities in connection with their at- 
tendance. 

(2) Expenditures from appropriated funds in 
support of activities under this section may not 
exceed $40,000 during any fiscal year. 

(Added Pub. L. 110-417, [div. A], title V, 
1541(b)(1), Oct. 14, 2008, 122 Stat. 4455.) 

§ 6958. Midshipmen: qualifications for admission 

(a) Each candidate for admission to the Naval 
Academy — 

(1) must be at least 17 years of age and must 
not have passed his twenty-third birthday on 
July 1 of the calendar year in which he enters 
the Academy; and 

(2) shall be examined according to such regu- 
lations as the Secretary of the Navy pre- 
scribes, and if rejected at one examination 
may not be examined again for admission to 
the same class unless recommended by the 
Academic Board. 

(b) Each candidate for admission nominated 
under clauses (3) through (9) of section 6954(a) of 
this title must be domiciled in the State, or in 
the congressional district, from which he is 
nominated, or in the District of Columbia, Puer- 
to Rico, American Samoa, Guam, or the Virgin 
Islands, if nominated from one of those places. 

(c) Each candidate nominated under clause (2) 
or (3) of section 6954(b) of this title— 

(1) must be a citizen of the United States; 

(2) must have passed the required physical 
examination; and 

(3) shall be appointed in the order of merit 
from candidates who have, in competition 
with each other, passed the required mental 
examination. 

(d) To be admitted to the Naval Academy, an 
appointee must take and subscribe to an oath 
prescribed by the Secretary of the Navy. If a 
candidate for admission refuses to take and sub- 
scribe to the prescribed oath, the candidate's ap- 
pointment is terminated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 431; Pub. L. 
87-663, §1(4), Sept. 14, 1962, 76 Stat. 547; Pub. L. 
93-171, §2(5), Nov. 29, 1973, 87 Stat. 690; Pub. L. 
101-510, div. A, title V, § 532(b)(3), Nov. 5, 1990, 104 
Stat. 1563; Pub. L. 102-190, div. A, title V, §512, 
Dec. 5, 1991, 105 Stat. 1360; Pub. L. 104-201, div. A, 
title V, § 555(c), Sept. 23, 1996, 110 Stat. 2527; Pub. 
L. 105-85, div. A, title V, § 541(a), Nov. 18, 1997, 111 
Stat. 1740.) 
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In subsection (a) the effective date is omitted as exe- 
cuted. The words "at least 17 years of age and must not 
have passed his twenty-second birthday" are sub- 
stituted for the words "not less than seventeen years of 
age and not more than twenty- two years of age" to re- 
move ambiguity, and for uniformity of treatment of 
provisions of this type. The reference to time of exam- 
ination is omitted as being included within the Sec- 
retary's authority to prescribe regulations, which is 
stated in the subsection. The words "Academic Board" 
are substituted for the words "board of examiners". 

In subsection (b) the words "domiciled in" are sub- 
stituted for the words "actual resident of" since this 
term has been so interpreted. 

Amendments 

1997— Subsec. (d). Pub. L. 105-85 added subsec. (d). 

1996— Subsec. (a)(1). Pub. L. 104-201 substituted 
"twenty-third birthday" for "twenty-second birthday". 

1991— Subsec. (c)(2) to (4). Pub. L. 102-190 redesignated 
pars. (3) and (4) as (2) and (3), respectively, and struck 
out former par. (2) which required candidates to have 
served at least one year as enlisted members on date of 
entrance. 

1990 — Subsec. (b). Pub. L. 101-510 substituted "clauses 
(3) through (9)" for "clauses (3)-(7), (9) and (10)". 

1973— Subsec. (b). Pub. L. 93-171 substituted ", (9) and 
(10) of section 6954(a)" for "and (9) of section 6954(a)" 
and struck out "or Territory". 

1962— Subsec. (b). Pub. L. 87-663 inserted references to 
American Samoa, Guam, and the Virgin Islands, and 
substituted "clauses (3)-(7) and (9)" for "clauses 
(3)-(7)". 

Effective Date of 1973 Amendment 

For effective date of amendment by Pub. L. 93-171, 
see section 4 of Pub. L. 93-171, set out as a note under 
section 4342 of this title. 

Authority To Waive Maximum Age Limitation on 
Admission to Service Academies for Certain En- 
listed Members Who Served During Persian 
Gulf War 

For authority to waive maximum age limitation in 
subsec. (a)(1) of this section on basis of service on ac- 
tive duty in connection with Operation Desert Storm, 
see section 514 of Pub. L. 102-190, set out as a note 
under section 4346 of this title. 

§ 6959. Midshipmen: agreement for length of 
service 

(a) Each midshipman shall sign an agreement 
with respect to the midshipman's length of serv- 
ice in the armed forces. The agreement shall 
provide that the midshipman agrees to the fol- 
lowing: 

(1) That the midshipman will complete the 
course of instruction at the Naval Academy. 

(2) That upon graduation from the Naval 
Academy the midshipman — 

(A) will accept an appointment, if ten- 
dered, as a commissioned officer of the Reg- 
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ular Navy, the Regular Marine Corps, or the 
Regular Air Force; and 

(B) will serve on active duty for at least 
five years immediately after such appoint- 
ment. 

(3) That if an appointment described in para- 
graph (2) is not tendered or if the midshipman 
is permitted to resign as a regular officer be- 
fore completion of the commissioned service 
obligation of the midshipman, the mid- 
shipman — 

(A) will accept an appointment as a com- 
missioned officer in the Navy Reserve or the 
Marine Corps Reserve or as a Reserve in the 
Air Force for service in the Air Force Re- 
serve; and 

(B) will remain in that reserve component 
until completion of the commissioned serv- 
ice obligation of the midshipman. 

(4) That if an appointment described in para- 
graph (2) or (3) is tendered and the mid- 
shipman participates in a program under sec- 
tion 2121 of this title, the midshipman will ful- 
fill any unserved obligation incurred under 
this section on active duty, regardless of the 
type of appointment held, upon completion of, 
and in addition to, any service obligation in- 
curred under section 2123 of this title for par- 
ticipation in such program. 

(b) (1) The Secretary of the Navy may transfer 
to the Navy Reserve or the Marine Corps Re- 
serve, and may order to active duty for such pe- 
riod of time as the Secretary prescribes (but not 
to exceed four years), a midshipman who 
breaches an agreement under subsection (a). The 
period of time for which a midshipman is or- 
dered to active duty under this paragraph may 
be determined without regard to section 651(a) 
of this title. 

(2) A midshipman who is transferred to the 
Navy Reserve or Marine Corps Reserve under 
paragraph (1) shall be transferred in an appro- 
priate enlisted grade or rating, as determined by 
the Secretary. 

(3) For the purposes of paragraph (1), a mid- 
shipman shall be considered to have breached an 
agreement under subsection (a) if the mid- 
shipman is separated from the Naval Academy 
under circumstances which the Secretary deter- 
mines constitute a breach by the midshipman of 
the midshipman's agreement to complete the 
course of instruction at the Naval Academy and 
accept an appointment as a commissioned offi- 
cer upon graduation from the Naval Academy. 

(c) The Secretary of the Navy shall prescribe 
regulations to carry out this section. Those reg- 
ulations shall include — 

(1) standards for determining what con- 
stitutes, for the purpose of subsection (b), a 
breach of an agreement under subsection (a); 

(2) procedures for determining whether such 
a breach has occurred; and 

(3) standards for determining the period of 
time for which a person may be ordered to 
serve on active duty under subsection (b). 

(d) In this section, "commissioned service ob- 
ligation", with respect to an officer who is a 
graduate of the Academy, means the period be- 
ginning on the date of the officer's appointment 



as a commissioned officer and ending on the 
sixth anniversary of such appointment or, at the 
discretion of the Secretary of Defense, any later 
date up to the eighth anniversary of such ap- 
pointment. 

(e) (1) This section does not apply to a mid- 
shipman who is not a citizen or national of the 
United States. 

(2) In the case of a midshipman who is a minor 
and who has parents or a guardian, the mid- 
shipman may sign the agreement required by 
subsection (a) only with the consent of a parent 
or guardian. 

(f) A midshipman or former midshipman who 
does not fulfill the terms of the agreement as 
specified under subsection (a), or the alternative 
obligation imposed under subsection (b), shall be 
subject to the repayment provisions of section 
303a(e) of title 37. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 432; Pub. L. 
88-276, §5(a), Mar. 3, 1964, 78 Stat. 153; Pub. L. 
88-647, title III, §301(19), Oct. 13, 1964, 78 Stat. 
1072; Pub. L. 98-525, title V, §§ 541(b), 542(c), Oct. 
19, 1984, 98 Stat. 2529; Pub. L. 99-145, title V, 
§ 512(b), Nov. 8, 1985, 99 Stat. 624; Pub. L. 101-189, 
div. A, title V, § 511(c), Nov. 29, 1989, 103 Stat. 
1439; Pub. L. 104-106, div. A, title V, § 531(b), Feb. 
10, 1996, 110 Stat. 314; Pub. L. 109-163, div. A, title 
V, §515(b)(l)(S), title VI, §687(c)(10), Jan. 6, 2006, 
119 Stat. 3233, 3335; Pub. L. 111-84, div. A, title X, 
§1073(a)(29), Oct. 28, 2009, 123 Stat. 2474; Pub. L. 
111-383, div. A, title V, § 554(b), Jan. 7, 2011, 124 
Stat. 4221.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6959 


34 U.S.C. 1048. 


June 30. 1950, oh. 421, §3, 
64 Stat. 304. 





The words "Hereafter" and "appointed to the United 
States Naval Academy" are omitted as surplusage. The 
words "an agreement that * * * he will" are sub- 
stituted for the words "articles * * * by which he shall 
engage". The word "separated" Is substituted for the 
words "discharged by competent authority". The words 
"if tendered an appointment", "upon graduation from 
the United States Naval Academy", and "consecutive" 
are omitted as surplusage. The words "if he is per- 
mitted to resign" are substituted for the words "in the 
event of the acceptance of his resignation", since a res- 
ignation is effective only if accepted. The first 43 words 
of clause (3) are substituted for 34 U.S.C. 1048 (last 30 
words of clause (3)). The last sentence is substituted for 
the words "with the consent of his parents or guardian 
if he be a minor, and If any he have." 

Amendments 

2011— Subsec. (a)(4). Pub. L. 111-383 added par. (4). 

2009— Subsec. (f). Pub. L. 111-84 substituted "sub- 
section (a)" for "section (a)". 

2006— Subsecs. (a)(3)(A), (b)(1), (2). Pub. L. 109-163, 
§515(b)(l)(S), substituted "Navy Reserve" for "Naval 
Reserve". 

Subsec. (f). Pub. L. 109-163, §687(c)(10), added subsec. 
(f). 

1996— Subsec. (a)(2)(B). Pub. L. 104-106 substituted 
"five years" for "six years". 

1989— Subsec. (a)(2)(B). Pub. L. 101-189 substituted 
"six years" for "five years". 

1985 — Pub. L. 99-145 amended section generally. Prior 
to amendment, section read as follows: 

"(a) Each midshipman who is a citizen or national of 
the United States shall sign an agreement that he 
will — 
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"(1) unless sooner separated from the Naval Acad- 
emy, complete the course of Instruction at the Naval 
Academy; 

"(2) accept an appointment and, unless sooner sepa- 
rated from the naval service, serve as a commissioned 
officer of the Regular Navy, the Regular Marine 
Corps, or the Regular Air Force for at least five years 
immediately after graduation; and 

"(3) accept an appointment as a commissioned offi- 
cer in the reserve component of the Navy or the Ma- 
rine Corps or as a Reserve in the Air Force for service 
in the Air Force Reserve and, unless sooner separated 
from the naval service, remain therein until at least 
the sixth anniversary and, at the direction of the Sec- 
retary of Defense, up to the eighth anniversary of his 
graduation if an appointment in the regular compo- 
nent of that armed force is not tendered to him or if 
he is permitted to resign as a commissioned officer of 
that component before that anniversary. 
If the midshipman is a minor and has parents or a 
guardian, he may sign the agreement only with the 
consent of the parents or guardian. 

"(b) A midshipman who does not fulfill his agreement 
under subsection (a) may be transferred by the Sec- 
retary of the Navy to the Naval Reserve or the Marine 
Corps Reserve in an appropriate enlisted grade or rat- 
ing, and, notwithstanding section 651 of this title, may 
be ordered to active duty to serve in that grade or rat- 
ing for such period of time as the Secretary prescribes 
but not for more than four years." 

1984— Subsec. (a). Pub. L. 98-525, § 541(b), struck out 
", unless sooner separated," in introductory text pre- 
ceding "he will"; inserted in cl. (1) "unless sooner sepa- 
rated from the Naval Academy,"; and inserted 
", unless sooner separated from the naval service," in 
els. (2) and (3). 

Subsec. (a)(3). Pub. L. 98-525, § 542(c), substituted "at 
least the sixth anniversary and, at the direction of the 
Secretary of Defense, up to the eighth anniversary" for 
"the sixth anniversary". 

1964 — Pub. L. 88-647 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Subsec. (a)(2). Pub. L. 88-276 substituted "five" for 
"three". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 applicable to persons 
first admitted to United States Military Academy, 
United States Naval Academy, and United States Air 
Force Academy after Dec. 31, 1991, see section 531(e) of 
Pub. L. 104-106, set out as a note under section 4348 of 
this title. 

Effective Date of 1989 Amendment 

Amendment by Pub. L. 101-189 applicable to persons 
who are first admitted to one of the military service 
academies after Dec. 31, 1991, see section 511(e) of Pub. 
L. 101-189, as amended, set out as a note under section 
2114 of this title. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 (other than with re- 
spect to the authority of the Secretary of the Navy to 
prescribe regulations) effective on the date on which 
regulations prescribed by the Secretary take effect and 
applicable to agreements entered into under this sec- 
tion on or after the effective date of such regulations 
and also with respect to each such agreement that was 
entered into before the effective date of such regula- 
tions by an individual who is a midshipman on such 
date, see section 512(e) of Pub. L. 99-145, set out as a 
note under section 4348 of this title. 

Effective Date of 1984 Amendment 

Amendment by section 541(b) of Pub. L. 98-525 appli- 
cable with respect to agreements entered into under 
this section before, on, or after Oct. 19, 1984, see section 
541(d) of Pub. L. 98-525, set out as a note under section 
4348 of this title. 



Effective Date of 1964 Amendment; Obligated 
Period of Service 

For effective date of amendment by Pub. L. 88-276, 
see section 5(c) of Pub. L. 88-276, set out as a note under 
section 4348 of this title. 

Regulations Implementing 1985 Amendment 

Secretary of the Navy to prescribe regulations re- 
quired by subsec. (c) of this section as added by Pub. L. 
99-145 not later than the end of the 90-day period begin- 
ning on Nov. 8, 1985, see section 512(d) of Pub. L. 99-145, 
set out as a note under section 4348 of this title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Department of Defense Policy on Service Acad- 
emy and ROTC Graduates Seeking To Participate 
in Professional Sports Before Completion of 
Their Active-Duty Service Obligations 

Secretary of Defense to prescribe, not later than July 
1, 2007, Department of Defense policy on whether to au- 
thorize service academy and ROTC graduates to par- 
ticipate in professional sports before the completion of 
their obligations for service on active duty, see section 
533 of Pub. L. 109-364, set out as a note under section 
4348 of this title. 

§ 6960. Midshipmen: clothing and equipment; uni- 
form allowance 

The Secretary of the Navy may prescribe the 
amount to be credited to a midshipman, upon 
original admission to the Naval Academy, for 
the cost of his initial issue of clothing and 
equipment. That amount shall be deducted from 
his pay. If a midshipman is discharged before 
graduation while owing the United States for 
pay advanced for the purchase of required cloth- 
ing and equipment, he shall turn in as much of 
his clothing and equipment of a distinctively 
military nature as is necessary to repay the 
amount advanced. If the value of the clothing 
and equipment turned in does not cover the 
amount owed, the indebtedness shall be can- 
celed. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 432.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6960 


34 U.S.C. 1052a. 


Aug. 22. 1951, ch. 340, §1. 
65 Stat. 196. 





The word "new" before "midshipmen" and the word 
"subsequently" after "deducted" are omitted as sur- 
plusage. The words "while owing the United States for 
pay advanced for the purchase of" are substituted for 
the words "who is indebted to the United States on ac- 
count of advances of pay to purchase". 

§6961. Midshipmen: dismissal for best interests 
of the service 

(a) Whenever the Superintendent of the Naval 
Academy believes that the continued presence of 
any midshipman at the Academy is contrary to 
the best interest of the service, he shall report 
in writing to the Secretary of the Navy a full 
statement of the facts upon which his belief is 
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based. If the Secretary determines from the re- 
port that the Superintendent's belief is well 
founded, the Secretary shall serve a copy of the 
report on the midshipman. Within such time as 
the Secretary considers reasonable, the mid- 
shipman shall show cause in writing why he 
should not be dismissed from the Academy. The 
Secretary, after consideration of any cause so 
shown, and with the written approval of the 
President, may dismiss the midshipman from 
the Academy and from the naval service. 

(b) The truth of any issue of fact raised under 
subsection (a), except as to the record of demer- 
its, shall be determined by a court of inquiry 
convened by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 432.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6961 


34 U.S.C. 1062. 


Apr. 9. 1906, ch. 1370, §1, 
34 Stat. 104. 





The words "court of inquiry" are substituted for the 
words "board of inquiry" to conform to the terminol- 
ogy of the Uniform Code of Military Justice. The words 
"under the rules and regulations for the government of 
the Navy" are omitted as unnecessary. 

Delegation of Functions 

For delegation to Secretary of Defense of authority 
vested in President by section 1062 of former Title 34, 
see Ex. Ord. No. 10621, July 1, 1955, 20 F.R. 4759, set out 
as a note under section 301 of Title 3, The President. 

§ 6962. Midshipmen: discharge for unsatisfactory 
conduct or inaptitude 

(a) The Superintendent of the Naval Academy 
shall submit to the Secretary of the Navy in 
writing a full report of the facts — 

(1) whenever the Superintendent determines 
that the conduct of a midshipman is unsatis- 
factory; or 

(2) whenever the Academic Board unani- 
mously determines that midshipman possesses 
insufficient aptitude to become a commis- 
sioned officer in the naval service. 

(b) A midshipman upon whom a report is made 
under subsection (a) shall be given an oppor- 
tunity to examine the report and submit a writ- 
ten statement thereon. If the Secretary believes, 
on the basis of the report and statement, that 
the determination of the Superintendent or of 
the Academic Board is reasonable and well 
founded, he may discharge the midshipman from 
the Naval Academy and from the naval service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 432.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6962 


34 U.S.C. 1062a. 


Dec. 11, 1945, ch. 562, 59 
Stat. 605. 





§ 6963. Midshipmen: discharge for deficiency 

Midshipmen found deficient at any examina- 
tion shall, unless the Academic Board rec- 
ommends otherwise, be discharged from the 
Naval Academy and from the naval service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 433.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6963 


34 U.S.C. 1053. 


R.S. 1519; restored Oct. 
22, 1921, ch. 113, §2. 42 
Stat. 207. 





§ 6964. Hazing: definition; prohibition 

(a) In this chapter, the term "hazing" means 
any unauthorized assumption of authority by a 
midshipman whereby another midshipman suf- 
fers or is exposed to any cruelty, indignity, hu- 
miliation, hardship, or oppression, or the depri- 
vation or abridgement of any right. 

(b) The Superintendent of the Naval Academy 
shall prescribe regulations, to be approved by 
the Secretary of the Navy, to prevent hazing. 

(c) Hazing is an offense that may be dealt with 
as an offense against good order and discipline 
or as a violation of the regulations of the Naval 
Academy. However, no midshipman may be dis- 
missed for a single act of hazing except by sen- 
tence of a court-martial. 

(d) The finding and sentence of a court-martial 
of a midshipman for hazing shall be reviewed in 
the manner prescribed for general court-martial 
cases. 

(e) A midshipman who is sentenced to impris- 
onment for hazing may not be confined with per- 
sons who have been convicted of crimes or mis- 
demeanors. 

(f) A midshipman who is dismissed from the 
Academy for hazing may not be reappointed as 
a midshipman or be appointed as a commis- 
sioned officer in the Army, Navy, Air Force, or 
Marine Corps until two years after the gradua- 
tion of the class of which he was a member. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 433; Pub. L. 
99-145, title XIII, § 1301(c)(2), Nov. 8, 1985, 99 Stat. 
736; Pub. L. 101-189, div. A, title XVI, § 1622(e)(8), 
Nov. 29, 1989, 103 Stat. 1605.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6964(a) 


34 U.S.C. 1064. 


Apr. 9, 1906. ch. 1370, §4, 
34 Stat. 105. 


6964(b) 


34 U.S.C. 1063. 


Mar. 3, 1903, ch. 1010, 32 
Stat. 1198 (1st 28 words 
of 1st proviso). 


6964(c) 


34 U.S.C. 1065. 


Apr. 9, 1906, ch. 1370. §2 
(last 54 words). 34 Stat. 
104. 


6964(d), 


34 U.S.C. 1066. 


June 23, 1874, ch. 453, 18 


(e). 




Stat. 203; Mar. 3, 1903. 
ch. 1010. 32 Stat. 1198 
(29th to 49th word of 
1st proviso); Apr. 9, 
1906, ch. 1370, §3. 34 
Stat. 104: May 5, 1950. 
ch. 169, §11. 64 Stat. 
146. 


6964(f) 


34 U.S.C. 1067. 


Mar. 3, 1903, ch. 1010, 32 
Stat. 1198 (last 43 
words of 1st proviso). 



In subsection (a) the words "privilege, or advantage 
to which he shall legally be entitled" are omitted as 
surplusage, since they are covered by the word "right". 
The definition in this subsection is made applicable 
throughout the chapter to cover §6965 of this title, 
since the reference in that section to hazing was also 
derived from the act which is the source for this sub- 
section. 

In subsection (b) the words "prescribe regulations 
* * * to prevent hazing" are substituted for the words 
"make such rules * * * as will effectually prevent the 
practice of hazing". 
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In subsection (c) the words "dealt with" are sub- 
stituted for the words "proceeded against, dealt with, 
and punished". The word "regulations" is substituted 
for the word "rules" for uniformity and the words "and 
breaches" are omitted as surplusage. The words "ex- 
cept by sentence of a court-martial" are substituted for 
the words "except under the provisions of section three 
of this Act" because §3 of the source statute provided 
for a Naval Academy court-martial with special provi- 
sions for handling cases involving hazing. The enact- 
ment of the Uniform Code of Military Justice made 
midshipmen at the Naval Academy subject to the same 
military law which applies generally to the naval serv- 
ice, thereby superseding the special type of court-mar- 
tial for midshipmen. A court-martial under the Uni- 
form Code of Military Justice has the power to sen- 
tence anyone convicted by it to dismissal if authorized 
by the Table of Maximum Punishments. 

In subsections (d) and (e) all that part of the source 
text preceding the proviso is omitted as superseded by 
the Uniform Code of Military Justice. The words "in a 
military or naval prison or elsewhere" are omitted as 
surplusage. 

Amendments 

1989— Subsec. (a). Pub. L. 101-189 inserted ", the 
term" after "In this chapter". 

1985 — Subsec. (e). Pub. L. 99-145 substituted "persons" 
for "men". 

§ 6965. Failure to report violation: dismissal 

(a) Each officer stationed at the Naval Acad- 
emy, each midshipman officer, each midshipman 
petty officer, and each civilian member of the 
teaching staff of the Academy shall report 
promptly to the Superintendent of the Naval 
Academy any fact that tends to show the com- 
mission of hazing- or any violation of an Acad- 
emy regulation by a midshipman. 

(b) An officer of the naval service who fails to 
make a report required by subsection (a) shall 
be tried by court-martial and if convicted shall 
be dismissed from the naval service. 

(c) A civilian member of the teaching staff of 
the Academy who fails to make a report re- 
quired by subsection (a) shall, with the approval 
of the Secretary of the Navy, be dismissed by 
the Superintendent. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 433.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6965 


34 U.S.C. 1068. 


Apr. 9. 1906, ch. 1370, §5. 
34 Stat. 105. 





In subsection (a) the words "each officer stationed at 
the Naval Academy, each midshipman officer, each 
midshipman petty officer, and each civilian member of 
the teaching staff of the Academy shall" are sub- 
stituted for the words "it shall be the duty of every 
professor, assistant professor, academic officer, or any 
cadet officer or cadet petty officer, or instructor, as 
well as every other officer stationed at the United 
States Naval Academy to" to state the current applica- 
bility of the provision. The words "commission of haz- 
ing" are substituted for the words "violation * * * of 
any of the provisions of this Act". 

In subsection (b) the words "for neglect of duty" are 
omitted inasmuch as the Uniform Code of Military Jus- 
tice sets out the offenses for which persons subject to 
the Code may be tried. 

§ 6966. Course of study 

(a) The course at the Naval Academy is four 
years. 



(b) The Secretary of the Navy shall arrange 
the course so that classes will not be held on 
Sunday. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 434.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6966(a) 


34 U.S.C. 1054. 


Mar. 7, 1912, ch. 53 (1st 11 






words). 37 Stat. 73. 


6966(b) 


34 U.S.C. 1056. 


R.S. 1526. 



In subsection (b) the words "of studies and the order 
of recitations" are omitted as surplusage. The words 
"classes will not be held on Sunday" are substituted 
for the words "students in said institution shall not be 
required to pursue their studies on Sunday". 



§ 6967. Degree on graduation 

Under regulations prescribed by the Secretary 
of the Navy, the Superintendent of the Naval 
Academy may confer the degree of bachelor of 
science upon graduates of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 434.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6967 


34 U.S.C. 1057a (less last 
sentence). 


May 25, 1933, ch. 37, 48 
Stat. 73 (less last sen- 
tence); Aug. 9, 1946. ch. 
932. 60 Stat. 968; Aug. 4, 
1949, ch. 393. §13, 63 
Stat. 559; Aug-. 18, 1949. 
ch. 476, 63 Stat. 614. 





The word "regulations" is substituted for the words 
"such rules and regulations". Since the Naval Academy 
is now accredited, the words "from and after the date 
of accrediting of said Academy" are omitted as exe- 
cuted. 



Degrees for Persons Who Graduated Before 
Accrediting of Naval Academy 

Section 35 of act Aug. 10, 1956, provided in part that, 
under conditions prescribed by the Secretary of the 
Navy, the Superintendent of the United States Naval 
Academy may confer the degree of bachelor of science 
upon living graduates of the Academy who were grad- 
uated before the date of accrediting of the Academy 
and who meet the requirements of the Academy for 
that degree. 

§6968. Board of Visitors 

(a) A Board of Visitors to the Naval Academy 
is constituted annually of — 

(1) the chairman of the Committee on Armed 
Services of the Senate, or his designee; 

(2) three other members of the Senate des- 
ignated by the Vice President or the President 
pro tempore of the Senate, two of whom are 
members of the Committee on Appropriations 
of the Senate; 

(3) the chairman of the Committee on Armed 
Services of the House of Representatives, or 
his designee; 

(4) four other members of the House of Rep- 
resentatives designated by the Speaker of the 
House of Representatives, two of whom are 
members of the Committee on Appropriations 
of the House of Representatives; and 

(5) six persons designated by the President. 

(b) The persons designated by the President 
serve for three years each except that any mem- 
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ber whose term of office has expired shall con- 
tinue to serve until his successor is appointed. 
The President shall designate two persons each 
year to succeed the members whose terms expire 
that year. 

(c) If a member of the Board dies or resigns, a 
successor shall be designated for the unexpired 
portion of the term by the official who des- 
ignated the member. 

(d) The Board shall visit the Academy annu- 
ally. With the approval of the Secretary of the 
Navy, the Board or its members may make 
other visits to the Academy in connection with 
the duties of the Board or to consult with the 
Superintendent of the Academy. 

(e) The Board shall inquire into the state of 
morale and discipline, the curriculum, instruc- 
tion, physical equipment, fiscal affairs, aca- 
demic methods, and other matters relating to 
the Academy that the Board decides to consider. 

(f) Within 60 days after its annual visit, the 
Board shall submit a written report to the Presi- 
dent of its action and of its views and recom- 
mendations pertaining to the Academy. Any re- 
port of a visit, other than the annual visit, shall, 
if approved by a majority of the members of the 
Board, be submitted to the President within 60 
days after the approval. 

(g) Upon approval by the Secretary, the Board 
may call in advisers for consultation. 

(h) While performing his duties, each member 
of the Board and each adviser shall be reim- 
bursed under Government travel regulations for 
his travel expenses. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 434; Pub. L. 
96-579, § 13(b), Dec. 23, 1980, 94 Stat. 3369; Pub. L. 
104-106, div. A, title X, § 1061(e)(2), title XV, 
§1502(a)(12), Feb. 10, 1996, 110 Stat. 443, 503; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6968(a). 


34 U.S.C. 1083. 


June 29, 1948. oh. 714. 5 


1, 


(b). 




62 Stat. 1094. 






34 U.S.C. 1084. 


June 29, 1948, ch. 714, § 
62 Stat. 1094. 


2, 


6968(0) 


34 U.S.C. 1085. 


June 29, 1948, ch. 714, § 
62 Stat. 1094. 


3, 


6968(d) 


34 U.S.C. 1086. 


June 29, 1948. ch. 714, 5 
62 Stat. 1094; June 3 
1954. ch. 432, §732. 68 
Stat. 356. 


4, 
), 


6968(e), 


34 U.S.C. 1087. 


June 29, 1948, ch. 714, § 


5, 


(f), (S). 




62 Stat. 1094. 




6968(h) .... 


34 U.S.C. 1088. 


June 29, 1948, ch. 714, § 
62 Stat. 1094. 


6, 



In subsection (a) the words "A Board of Visitors to 
the Naval Academy is constituted annually" are sub- 
stituted for the words "There shall be appointed * * * 
every year a Board of Visitors", since appointments, in 
the strict sense, are not involved. 

In subsection (b) the language establishing staggered 
terms is eliminated as executed, and the existence of 
such terms is recognized by the use of the words "two 
persons shall be designated by him each year to succeed 
the members whose terms expire that year". No effect 
is given to the language "the nine Presidential ap- 
pointees". The hearings indicate that one of the bills 
considered provided for nine such "appointees", and it 
appears that the number nine was inadvertently re- 
tained. The provision specifically authorizes only six 
Presidential designees. 



Amendments 

1999— Subsec. (a)(3). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996— Subsec. (a)(3). Pub. L. 104-106, §1502(a)(12), sub- 
stituted "National Security" for "Armed Services". 

Subsec. (h). Pub. L. 104-106, § 1061(e)(2), struck out "is 
entitled to not more than $5 a day and" after "each ad- 
viser". 

1980— Subsec. (b). Pub. L. 96-579 required member 
whose term of office had expired to continue service 
until appointment of a successor. 

§ 6969. Band: composition 

(a) The Naval Academy Band shall be com- 
posed of one leader, one second leader, and such 
enlisted members of the Navy as may be as- 
signed. 

(b) In determining years of service for the pur- 
pose of retirement, and in determining eligi- 
bility for reenlistment bonus, the members who 
are assigned as leader and second leader shall be 
treated as if they had not been so assigned. 

(c) The enlisted members assigned to the 
Naval Academy Band shall be distributed in 
grade substantially the same as in the United 
States Navy Band. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 435; Pub. L. 
87-649, §14c(52), Sept. 7, 1962, 76 Stat. 501.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6969 


34 U.S.C. 1091a. 


Feb. 14, 1931. ch. 184, 46 
Stat. 1111; July 17, 1953, 
ch. 226, §2, 67 Stat. 181. 





In subsection (a) the words "of the Navy" are sup- 
plied since the requirement that the distribution in 
ratings be similar to that in the United States Navy 
Band indicates that the Naval Academy Band should 
not include members of the Marine Corps, and it is so 
interpreted. 

In subsection (b) the words "an officer in the grade of 
warrant officer, W-l," are substituted for the words "a 
warrant officer" because the Warrant Officer Act of 
1954 established the grade of warrant officer, W-l, in 
lieu of all the former warrant officer (as distinguished 
from commissioned warrant officer) grades. The second 
sentence covers that part of the second proviso which 
relates to pay and makes reference to the Career Com- 
pensation Act of 1949, since it is that Act which governs 
entitlement to basic pay and the computation of cumu- 
lative years of creditable service. Retirement rights 
and reenlistment bonuses referred to in the second pro- 
viso are covered in the third sentence of this sub- 
section, giving recognition to the fact that the status 
of the members who are assigned as leader and second 
leader of the band remains unchanged in these respects. 

Amendments 

1962 — Subsec. (b). Pub. L. 87-649 repealed first and sec- 
ond sentences which related to pay and allowances for 
the leader and second leader of the Naval Academy 
Band, and to crediting of service for pay purposes. See 
sections 207 and 424 of Title 37, Pay and Allowances of 
the Uniformed Services. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as an Effective 
Date note preceding section 101 of Title 37, Pay and Al- 
lowances of the Uniformed Services. 

Permanent Grade of Present Leader of Band 

Section 3 of act July 17, 1953, ch. 226, 67 Stat. 180, au- 
thorized President to appoint present leader of United 
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States Navy Band to permanent commissioned grade of 
commander in the Navy, and that such appointment 
shall be deemed to be not in the line of the Navy or in 
any staff corps of the Navy. 

§ 6970. Permanent professors: promotion 

(a) Promotion. — An officer serving as a perma- 
nent professor may be recommended for pro- 
motion to the grade of captain or colonel, as the 
case may be, under regulations prescribed by the 
Secretary of the Navy. The regulations shall in- 
clude a competitive selection board process to 
identify those permanent professors best quali- 
fied for promotion. An officer so recommended 
shall be promoted by appointment to the higher 
grade by the President, by and with the advice 
and consent of the Senate. 

(b) Effective Date of Promotion.— If made, 
the promotion of an officer under subsection (a) 
shall be effective not earlier than three years 
after the selection of the officer as a permanent 
professor as described in that subsection. 

(Added Pub. L. 110-181, div. A, title V, 
§ 508(a)(1)(B), Jan. 28, 2008, 122 Stat. 97.) 

Prior Provisions 

A prior section 6970 was renumbered section 6970a of 
this title. 

Another prior section 6970, acts Aug. 10, 1956, ch. 1041, 
70A Stat. 435; Nov. 2, 1966, Pub. L. 89-718, §37, 80 Stat. 
1120, related to detailing and duties of storekeeper at 
the Naval Academy, prior to repeal by Pub. L. 104-201, 
div. A, title III, § 370(c), (e), Sept. 23, 1996, 110 Stat. 2499, 
effective Oct. 1, 1996. 

§ 6970a. Permanent professors: retirement for 
years of service; authority for deferral 

(a) Retirement for Years of Service.— (1) 
Except as provided in subsection (b), an officer 
of the Navy or Marine Corps serving as a perma- 
nent professor at the Naval Academy in the 
grade of commander or lieutenant colonel who is 
not on a list of officers recommended for pro- 
motion to the grade of captain or colonel, as the 
case may be, shall, if not earlier retired, be re- 
tired on the first day of the month after the 
month in which the officer completes 28 years of 
active commissioned service. 

(2) Except as provided in subsection (b), an of- 
ficer of the Navy or Marine Corps serving as a 
permanent professor at the Naval Academy in 
the grade of captain or colonel who is not on a 
list of officers recommended for promotion to 
the grade of rear admiral (lower half) or briga- 
dier general, as the case may be, shall, if not 
earlier retired, be retired on the first day of the 
month after the month in which the officer com- 
pletes 30 years of active commissioned service. 

(b) Continuation on Active Duty.— (1) An offi- 
cer subject to retirement under subsection (a) 
may have his retirement deferred and be con- 
tinued on active duty by the Secretary of the 
Navy. 

(2) Subject to section 1252 of this title, the 
Secretary of the Navy shall determine the pe- 
riod of any continuation on active duty under 
this section. 

(c) Eligibility for Promotion.— A permanent 
professor at the Naval Academy in the grade of 
commander or lieutenant colonel who is con- 
tinued on active duty as a permanent professor 



under subsection (b) remains eligible for consid- 
eration for promotion to the grade of captain or 
colonel, as the case may be. 

(d) Retired Grade and Retired Pay. — Each 
officer retired under this section — 

(1) unless otherwise entitled to a higher 
grade, shall be retired in the grade determined 
under section 1370 of this title; and 

(2) is entitled to retired pay computed under 
section 6333 of this title. 

(Added Pub. L. 109-163, div. A, title V, § 509(b)(1), 
Jan. 6, 2006, 119 Stat. 3229, §6970; renumbered 
§ 6970a, Pub. L. 110-181, div. A, title V, 
§ 508(a)(1)(A), Jan. 28, 2008, 122 Stat. 96.) 

Amendments 

2008— Pub. L. 110-181 renumbered section 6970 of this 
title as this section. 

§6971. Midshipmen's store, trade shops, dairy, 
and laundry: nonappropriated fund instru- 
mentality and accounts 

(a) Operation as Nonappropriated Fund In- 
strumentality. — The Superintendent of the 
Naval Academy shall operate the Naval Acad- 
emy activities referred to in subsection (b) as a 
nonappropriated fund instrumentality under the 
jurisdiction of the Navy. 

(b) Covered Activities. — The nonappropriated 
fund instrumentality required under subsection 
(a) shall consist of the following Naval Academy 
activities: 

(1) The midshipmen's store. 

(2) The barber shop. 

(3) The cobbler shop. 

(4) The tailor shop. 

(5) The dairy (if any). 

(6) The laundry. 

(c) Nonappropriated Fund Accounts.— The 
Superintendent of the Naval Academy shall ad- 
minister a separate nonappropriated fund ac- 
count for each of the Naval Academy activities 
included in the nonappropriated fund instrumen- 
tality required under subsection (a). 

(d) Crediting of Revenue.— The Superintend- 
ent shall credit all revenue received from a 
Naval Academy activity referred to in sub- 
section (b) to the account administered with re- 
spect to that activity under subsection (c), and 
amounts so credited shall be available for oper- 
ating expenses of that activity. 

(e) Regulations.— This section shall be car- 
ried out under regulations prescribed by the 
Secretary of the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 435; Pub. L. 
89-718, §38, Nov. 2, 1966, 80 Stat. 1120; Pub. L. 
103-337, div. A, title III, §376, Oct. 5, 1994, 108 
Stat. 2736; Pub. L. 104-201, div. A, title III, 
§ 370(a), Sept. 23, 1996, 110 Stat. 2498; Pub. L. 
105-85, div. B, title XXVIII, § 2871(c)(1), Nov. 18, 
1997, 111 Stat. 2015.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6971(a) 


34 U.S.C. 1108b (less last 


July 26, 1946, ch. 675, §2 




proviso). 


(less last proviso), 60 






Stat. 704. 


6971(b) 


34 U.S.C. 1106. 


Aug. 5, 1939, ch. 448. §1, 






53 Stat. 1210. 
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In subsection (a) the second listing of the activities is 
omitted for brevity. 

In subsection (b) the words "including- midshipmen" 
are omitted as surplusage. The words "are available for 
the maintenance of" are substituted for the words "are 
appropriated for the purpose of providing and maintain- 
ing". 

Amendments 

199V— Subsec. (b)(5). Pub. L. 105-85 inserted "(if any)" 
before period at end. 

1996 — Pub. L. 104-201 substituted "trade shops, dairy, 
and laundry: nonappropriated fund instrumentality and 
accounts" for "laundry, barber shop, cobbler shop, tai- 
lor shop, and dairy: disposition of funds" in section 
catchline and amended text generally. Prior to amend- 
ment, text consisted of one undesignated par. providing 
for deposit and expenditure of funds from operation of 
midshipmen's store, including barber shop, cobbler 
shop, and tailor shop at Naval Academy, Academy 
dairy, and Academy laundry. 

1994— Pub. L. 103-337 struck out "(a)" before "Funds 
collected from the operation of the midshipmen's", 
substituted "the Academy dairy, and the Academy 
laundry" for "and the Academy dairy", and struck out 
subsec. (b) which read as follows: "Funds collected 
from the operation of the Academy laundry shall be ac- 
counted for as public funds and are available for the 
maintenance of necessary laundry service for Academy 
activities and personnel." 

1966— Subsec. (a). Pub. L. 89-718 substituted "person 
designated by the Secretary of the Navy under section 
6970(b) of this title" for "Bureau of Supplies and Ac- 
counts". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-201 effective Oct. 1, 1996, 
see section 370(e) of Pub. L. 104-201, set out as a note 
under section 2105 of Title 5, Government Organization 
and Employees. 

§ 6972. Chapel: crypt and window spaces 

The crypt and window spaces of the Naval 
Academy Chapel may be used only for memori- 
als to officers of the Navy who have successfully 
commanded a fleet or squadron in battle or who 
have received the thanks of Congress for con- 
spicuously distinguished services in time of war. 
No memorial to an officer may be accepted for, 
or installed in, the crypt or window spaces until 
at least five years after the death of that officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 435.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6972 


34U.S.C. 1111. 


Mar. 3, 1909, oh. 255, 35 
Stat. 773 (2d par.). 





The words "United States" in connection with the 
chapel, the words "of the United States" in connection 
with naval officers and with Congress, and the words 
"or may receive" are omitted as surplusage. The pro- 
viso is omitted as executed. 



§6973. Gifts, bequests, and loans of property: ac- 
ceptance for benefit and use of Naval Acad- 
emy 

(a) The Secretary of the Navy may accept, 
hold, administer, and spend any gift or bequest 
of personal property, and may accept, hold, and 
administer any loan of personal property other 
than money, that is made on the condition that 
it be used for the benefit of, or for use in connec- 
tion with, the Naval Academy or the Naval 



Academy Museum, its collection, or its services. 
Gifts and bequests of money and the proceeds 
from the sales of property received as gifts shall 
be deposited in the Treasury in the fund called 
"United States Naval Academy Gift and Mu- 
seum Fund". The Secretary may disburse funds 
deposited under this subsection for the benefit 
or use of the Naval Academy (including the 
Naval Academy Museum) subject to the terms of 
the gift or bequest. 

(b) The Secretary shall prescribe written 
guidelines to be used for determinations of 
whether the acceptance of money, any personal 
property, or any loan of personal property under 
subsection (a) would reflect unfavorably on the 
ability of the Department of the Navy or any of- 
ficer or employee of the Department of the Navy 
to carry out responsibilities or duties in a fair 
and objective manner, or would compromise ei- 
ther the integrity or the appearance of the in- 
tegrity of any program of the Department of the 
Navy or any officer or employee of the Depart- 
ment of the Navy who is involved in any such 
program. 

(c) For the purpose of Federal income, estate, 
and gift taxes, property that is accepted under 
this section is considered as a gift or bequest to 
or for the use of the United States. 

(d) Upon the request of the Secretary of the 
Navy, the Secretary of the Treasury may invest, 
reinvest, or retain investments of money or se- 
curities comprising any part of the United 
States Naval Academy Gift and Museum Fund 
in securities of the United States or in securi- 
ties guaranteed as to principal and interest by 
the United States. The interest and benefits ac- 
cruing from those securities shall be deposited 
to the credit of the United States Naval Acad- 
emy Gift and Museum Fund and may be dis- 
bursed as provided in this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 436; Pub. L. 
106-398, §1 [[div. A], title IX, § 942(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-241.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6973(a) 


34 U.S.C. 1115. 


Mar. 31, 1944. ch. 147, §1, 






58 Stat. 135. 




34 U.S.C. 1115a. 


Mar. 31. 1944. ch. 147, §2. 






58 Stat. 135. 


6973(b) 


34 U.S.C. 1115b. 


Mar. 31. 1944. ch. 147, §3. 






58 Stat. 135. 


6973(c) 


34 U.S.C. 1115c. 


Mar. 31. 1944. ch. 147, §4. 






58 Stat. 135. 



Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title IX, § 942(c)(4)], 
substituted "Gifts, bequests, and loans of property: ac- 
ceptance for benefit and use of Naval Academy" for 
"Gifts and bequests: acceptance for benefit of Naval 
Academy" as section catchline. 

Subsec. (a). Pub. L. 106-398, §1 [[div. A], title IX, 
§ 942(c)(1)], in first sentence, substituted "any gift or 
bequest of personal property, and may accept, hold, and 
administer any loan of personal property other than 
money, that is" for "gifts and bequests of personal 
property" and inserted "or the Naval Academy Mu- 
seum, its collection, or its services" before period at 
end, in second sentence, substituted "United States 
Naval Academy Gift and Museum Fund" for "United 
States Naval Academy general gift fund", and, in last 
sentence, inserted "(including the Naval Academy Mu- 
seum)" after "the Naval Academy". 
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Subsecs. (b), (c). Pub. L. 106-398, §1 [[div. A], title IX, 
§942(c)(2)], added subsec. (b) and redesignated former 
subsec. (b) as (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title IX, 
§ 942(c)(3)], substituted "United States Naval Academy 
Gift and Museum Fund" for "United States Naval 
Academy general gift fund" in two places. 

Pub. L. 106-398, §1 [[div. A], title IX, § 942(c)(2)(A)], re- 
designated subsec. (c) as (d). 

Temporary Authority To Dispose op Gift 
Previously Accepted for Naval Academy 

Pub. L. 106-398, §1 [[div. A], title IX, §943], Oct. 30, 
2000, 114 Stat. 1654, 1654A-243, provided that during fis- 
cal year 2001, the Secretary of the Navy could dispose 
of a gift accepted before Oct. 30, 2000 for the United 
States Naval Academy by disbursing from the United 
States Naval Academy general gift fund to an entity 
designated by the donor of the gift the amount equal to 
the current cash value of that gift. 

§6974. United States Naval Academy Museum 
Fund: references to Fund 

Any reference in a law, regulation, document, 
paper, or other record of the United States to 
the United States Naval Academy Museum Fund 
formerly maintained under this section shall be 
deemed to refer to the United States Naval 
Academy Gift and Museum Fund maintained 
under section 6973 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 436; Pub. L. 
106-398, §1 [[div. A], title IX, § 942(d)(1)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-242.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


6974(a) 


34 U.S.C. 1118. 


Mar. 26, 1938, ch. 52, §3, 






52 Stat. 119. 


6974(b) 


34 U.S.C. 1119. 


Mar. 26, 1938, ch. 52, §4, 






52 Stat. 119. 


6974(0) 


34 U.S.C. 1120. 


Mar. 26, 1938, ch. 52, §5, 






52 Stat. 119. 



Amendments 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, section related to 
acceptance and administration of gifts, bequests, and 
loans for the benefit of the Naval Academy Museum. 

Consolidation of Naval Academy General Gift 
Fund and Naval Academy Museum Fund 

Pub. L. 106-398, §1 [[div. A], title IX, §942(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-241, provided that: 

"(1) The Secretary of the Navy shall transfer all 
amounts in the United States Naval Academy Museum 
Fund established by section 6974 of title 10, United 
States Code, to the gift fund maintained for the benefit 
and use of the United States Naval Academy under sec- 
tion 6973 of such title. Upon completing the transfer, 
the Secretary shall close the United States Naval Acad- 
emy Museum Fund. 

"(2) Amounts transferred under this subsection shall 
be merged with other amounts in the gift fund to which 
transferred and shall be available for the purposes for 
which amounts in that gift fund are available." 

§6975. Acceptance of guarantees with gifts for 
major projects 

(a) Acceptance Authority.— Subject to sub- 
section (c), the Secretary of the Navy may ac- 
cept from a donor or donors a qualified guaran- 
tee for the completion of a major project for the 
benefit of the Naval Academy. 

(b) Obligation Authority.— The amount of a 
qualified guarantee accepted under this section 



shall be considered as contract authority to pro- 
vide obligation authority for purposes of Federal 
fiscal and contractual requirements. Funds 
available for a project for which such a guaran- 
tee has been accepted may be obligated and ex- 
pended for the project without regard to wheth- 
er the total amount of the funds and other re- 
sources available for the project (not taking 
into account the amount of the guarantee) is 
sufficient to pay for completion of the project. 

(c) Notice of Proposed Acceptance. — The 
Secretary of the Navy may not accept a quali- 
fied guarantee under this section for the comple- 
tion of a major project until after the expiration 
of 30 days following the date upon which a re- 
port of the facts concerning the proposed guar- 
antee is submitted to Congress or, if earlier, the 
expiration of 14 days following the date on 
which a copy of the report is provided in an elec- 
tronic medium pursuant to section 480 of this 
title. 

(d) Prohibition on Commingling of Funds.— 
The Secretary of the Navy may not enter into 
any contract or other transaction involving the 
use of a qualified guarantee and appropriated 
funds in the same contract or transaction. 

(e) Definitions.— In this section: 

(1) Major project.— The term "major 
project" means a project for the purchase or 
other procurement of real or personal prop- 
erty, or for the construction, renovation, or 
repair of real or personal property, the total 
cost of which is, or is estimated to be, at least 
$1,000,000. 

(2) Qualified guarantee.— The term "quali- 
fied guarantee", with respect to a major 
project, means a guarantee that — 

(A) is made by one or more persons in con- 
nection with a donation, specifically for the 
project, of a total amount in cash or securi- 
ties that, as determined by the Secretary of 
the Navy, is sufficient to defray a substan- 
tial portion of the total cost of the project; 

(B) is made to facilitate or expedite the 
completion of the project in reasonable an- 
ticipation that other donors will contribute 
sufficient funds or other resources in 
amounts sufficient to pay for completion of 
the project; 

(C) is set forth as a written agreement that 
provides for the donor to furnish in cash or 
securities, in addition to the donor's other 
gift or gifts for the project, any additional 
amount that may become necessary for pay- 
ing the cost of completing the project by 
reason of a failure to obtain from other do- 
nors or sources funds or other resources in 
amounts sufficient to pay the cost of com- 
pleting the project; and 

(D) is accompanied by — 

(i) an irrevocable and unconditional 
standby letter of credit for the benefit of 
the Naval Academy that is in the amount 
of the guarantee and is issued by a major 
United States commercial bank; or 

(ii) a qualified account control agree- 
ment. 

(3) Qualified account control agree- 
ment. — The term "qualified account control 
agreement", with respect to a guarantee of a 
donor, means an agreement among the donor, 
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the Secretary of the Navy, and a major United 
States investment management firm that — 

(A) ensures the availability of sufficient 
funds or other financial resources to pay the 
amount guaranteed during the period of the 
guarantee; 

(B) provides for the perfection of a secu- 
rity interest in the assets of the account for 
the United States for the benefit of the 
Naval Academy with the highest priority 
available for liens and security interests 
under applicable law; 

(C) requires the donor to maintain in an 
account with the investment management 
firm assets having a total value that is not 
less than 130 percent of the amount guaran- 
teed; and 

(D) requires the investment management 
firm, at any time that the value of the ac- 
count is less than the value required to be 
maintained under subparagraph (C), to liq- 
uidate any noncash assets in the account 
and reinvest the proceeds in Treasury bills 
issued under section 3104 of title 31. 

(4) Major united states commercial 
bank. — The term "major United States com- 
mercial bank" means a commercial bank 
that — 

(A) is an insured bank (as defined in sec- 
tion 3 of the Federal Deposit Insurance Act 
(12 U.S.C. 1813)); 

(B) is headquartered in the United States; 
and 

(C) has net assets in a total amount con- 
sidered by the Secretary of the Navy to qual- 
ify the bank as a major bank. 

(5) Major united states investment man- 
agement firm. — The term "major United 
States investment management firm" means 
any broker, dealer, investment adviser, or pro- 
vider of investment supervisory services (as 
defined in section 3 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c) or section 202 of the 
Investment Advisers Act of 1940 (15 U.S.C. 
80b-2)) or a major United States commercial 
bank that — 

(A) is headquartered in the United States; 
and 

(B) holds for the account of others invest- 
ment assets in a total amount considered by 
the Secretary of the Navy to qualify the 
firm as a major investment management 
firm. 

(Added Pub. L. 106-65, div. B, title XXVIII, 
§ 2871(b)(1), Oct. 5, 1999, 113 Stat. 873; amended 
Pub. L. 106-398, §1 [[div. A], title X, §1087(a)(17)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-291; Pub. L. 
108-136, div. A, title X, §1031(a)(56), Nov. 24, 2003, 
117 Stat. 1603.) 

Prior Provisions 

A prior section 6975, added Pub. L. 103-337, div. A, 
title V, § 556(b)(1), Oct. 5, 1994, 108 Stat. 2774, related to 
position of athletic director of Naval Academy and to 
administration of nonappropriated fund account for 
athletics program of Naval Academy, prior to repeal by 
Pub. L. 104-106, div. A, title V, § 533(b), Feb. 10, 1996, 110 
Stat. 315; Pub. L. 105-85, div. A, title X, § 1073(d)(1)(C), 
Nov. 18, 1997, 111 Stat. 1905, effective Oct. 5, 1994. 

Amendments 

2003— Subsec. (c). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the expiration of 14 days fol- 



lowing- the date on which a copy of the report is pro- 
vided In an electronic medium pursuant to section 480 
of this title". 

2000— Subsec. (e)(5). Pub. L. 106-398 inserted a closing 
parenthesis after "80b-2)" In Introductory provisions. 

§ 6976. Operation of Naval Academy dairy farm 

(a) Discretion Regarding Continued Oper- 
ation. — (1) Subject to paragraph (2), the Sec- 
retary of the Navy may terminate or reduce the 
dairy or other operations conducted at the 
Naval Academy dairy farm located in Gambrills, 
Maryland. 

(2) Notwithstanding the termination or reduc- 
tion of operations at the Naval Academy dairy 
farm under paragraph (1), the real property con- 
taining the dairy farm (consisting of approxi- 
mately 875 acres) — 

(A) may not be declared to be excess real 
property to the needs of the Navy or trans- 
ferred or otherwise disposed of by the Navy or 
any Federal agency; and 

(B) shall be maintained in its rural and agri- 
cultural nature. 

(b) Lease Authority. — (1) Subject to para- 
graph (2), to the extent that the termination or 
reduction of operations at the Naval Academy 
dairy farm permit, the Secretary of the Navy 
may lease the real property containing the dairy 
farm, and any improvements and personal prop- 
erty thereon, to such persons and under such 
terms as the Secretary considers appropriate. In 
leasing any of the property, the Secretary may 
give a preference to persons who will continue 
dairy operations on the property. 

(2) Any lease of property at the Naval Acad- 
emy dairy farm shall be subject to a condition 
that the lessee maintain the rural and agricul- 
tural nature of the leased property. 

(c) Lease Proceeds. — All money received from 
a lease entered into under subsection (b) shall be 
retained by the Superintendent of the Naval 
Academy and shall be available to cover ex- 
penses related to the property described in sub- 
section (a), including reimbursing nonappropri- 
ated fund instrumentalities of the Naval Acad- 
emy. 

(d) Effect of Other Laws. — Nothing in sec- 
tion 6971 of this title shall be construed to re- 
quire the Secretary of the Navy or the Super- 
intendent of the Naval Academy to operate a 
dairy farm for the Naval Academy in Gambrills, 
Maryland, or any other location. 

(Added Pub. L. 105-85, div. B, title XXVIII, 
§ 2871(a)(1), Nov. 18, 1997, 111 Stat. 2014; amended 
Pub. L. 106-65, div. B, title XXVIII, §2814, Oct. 5, 
1999, 113 Stat. 851.) 

Amendments 

1999— Subsecs. (c), (d). Pub. L. 106-65 added subsec. (c) 
and redesignated former subsec. (c) as (d). 

§ 6977. Grants for faculty research for scientific, 
literary, and educational purposes: accept- 
ance; authorized grantees 

(a) Acceptance of Research Grants.— The 
Secretary of the Navy may authorize the Super- 
intendent of the Academy to accept qualifying 
research grants under this section. Any such 
grant may only be accepted if the work under 
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the grant is to be carried out by a professor or 
instructor of the Academy for a scientific, lit- 
erary, or educational purpose. 

(b) Qualifying Grants. — A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The Superintendent shall use the 
funds in the account in accordance with applica- 
ble regulations and the terms and conditions of 
the grants received. 

(e) Related Expenses. — Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Academy 
may be used to pay expenses incurred by the 
Academy in applying for, and otherwise pursu- 
ing, award of a qualifying research grant. 

(f) Regulations. — The Secretary of the Navy 
shall prescribe regulations for the administra- 
tion of this section. 

(Added Pub. L. 105-261, div. A, title X, 
§ 1063(b)(1), Oct. 17, 1998, 112 Stat. 2130.) 

§ 6978. Mixed-funded athletic and recreational 
extracurricular programs: authority to man- 
age appropriated funds in same manner as 
nonappropriated funds 

(a) Authority. — In the case of a Naval Acad- 
emy mixed-funded athletic or recreational ex- 
tracurricular program, the Secretary of the 
Navy may designate funds appropriated to the 
Department of the Navy and available for that 
program to be treated as nonappropriated funds 
and expended for that program in accordance 
with laws applicable to the expenditure of non- 
appropriated funds. Appropriated funds so des- 
ignated shall be considered to be nonappropri- 
ated funds for all purposes and shall remain 
available until expended. 

(b) Covered Programs.— In this section, the 
term "Naval Academy mixed-funded athletic or 
recreational extracurricular program" means an 
athletic or recreational extracurricular program 
of the Naval Academy to which each of the fol- 
lowing applies: 

(1) The program is not considered a morale, 
welfare, or recreation program. 

(2) The program is supported through appro- 
priated funds. 

(3) The program is supported by a nonap- 
propriated fund instrumentality. 

(4) The program is not a private organization 
and is not operated by a private organization. 

(Added Pub. L. 108-375, div. A, title V, § 544(b)(1), 
Oct. 28, 2004, 118 Stat. 1906.) 

Effective Date 

Section applicable only with respect to funds appro- 
priated for fiscal years after fiscal year 2004, see section 



544(d) of Pub. L. 108-375, set out as a note under section 
4359 of this title. 

§ 6979. Midshipmen: charges and fees for attend- 
ance; limitation 

(a) Prohibition. — Except as provided in sub- 
section (b), no charge or fee for tuition, room, or 
board for attendance at the Naval Academy may 
be imposed unless the charge or fee is specifi- 
cally authorized by a law enacted after October 
5, 1994. 

(b) Exception. — The prohibition specified in 
subsection (a) does not apply with respect to any 
item or service provided to midshipmen for 
which a charge or fee is imposed as of October 5, 
1994. The Secretary of Defense shall notify Con- 
gress of any change made by the Naval Academy 
in the amount of a charge or fee authorized 
under this subsection. 

(Added Pub. L. 108-375, div. A, title V, § 545(b)(1), 
Oct. 28, 2004, 118 Stat. 1908.) 

§6980. Policy on sexual harassment and sexual 
violence 

(a) Required Policy. — Under guidance pre- 
scribed by the Secretary of Defense, the Sec- 
retary of the Navy shall direct the Superintend- 
ent of the Naval Academy to prescribe a policy 
on sexual harassment and sexual violence appli- 
cable to the midshipmen and other personnel of 
the Naval Academy. 

(b) Matters To Be Specified in Policy. — The 
policy on sexual harassment and sexual violence 
prescribed under this section shall include speci- 
fication of the following: 

(1) Programs to promote awareness of the in- 
cidence of rape, acquaintance rape, and other 
sexual offenses of a criminal nature that in- 
volve midshipmen or other Academy person- 
nel. 

(2) Procedures that a midshipman should fol- 
low in the case of an occurrence of sexual har- 
assment or sexual violence, including — 

(A) if the midshipman chooses to report an 
occurrence of sexual harassment or sexual 
violence, a specification of the person or per- 
sons to whom the alleged offense should be 
reported and the options for confidential re- 
porting; 

(B) a specification of any other person 
whom the victim should contact; and 

(C) procedures on the preservation of evi- 
dence potentially necessary for proof of 
criminal sexual assault. 

(3) Procedures for disciplinary action in 
cases of alleged criminal sexual assault in- 
volving a midshipman or other Academy per- 
sonnel. 

(4) Any other sanction authorized to be im- 
posed in a substantiated case of sexual harass- 
ment or sexual violence involving a mid- 
shipman or other Academy personnel in rape, 
acquaintance rape, or any other criminal sex- 
ual offense, whether forcible or nonforcible. 

(5) Required training on the policy for all 
midshipmen and other Academy personnel, in- 
cluding the specific training required for per- 
sonnel who process allegations of sexual har- 
assment or sexual violence involving Academy 
personnel. 
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(c) Annual Assessment. — (1) The Secretary of 
Defense, through the Secretary of the Navy, 
shall direct the Superintendent to conduct at 
the Academy during each Academy program 
year an assessment, to be administered by the 
Department of Defense, to determine the effec- 
tiveness of the policies, training, and procedures 
of the Academy with respect to sexual harass- 
ment and sexual violence involving Academy 
personnel. 

(2) For the assessment at the Academy under 
paragraph (1) with respect to an Academy pro- 
gram year that begins in an odd-numbered cal- 
endar year, the Secretary of the Navy shall con- 
duct a survey, to be administered by the Depart- 
ment of Defense, of Academy personnel — 

(A) to measure — 

(i) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have been reported to officials of 
the Academy; and 

(ii) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have not been reported to officials 
of the Academy; and 

(B) to assess the perceptions of Academy 
personnel of— 

(i) the policies, training, and procedures on 
sexual harassment and sexual violence in- 
volving Academy personnel; 

(ii) the enforcement of such policies; 

(iii) the incidence of sexual harassment 
and sexual violence involving Academy per- 
sonnel; and 

(iv) any other issues relating to sexual 
harassment and sexual violence involving 
Academy personnel. 

(d) Annual Report.— (1) The Secretary of the 
Navy shall direct the Superintendent of the 
Naval Academy to submit to the Secretary a re- 
port on sexual harassment and sexual violence 
involving midshipmen or other personnel at the 
Academy for each Academy program year. 

(2) Each report under paragraph (1) shall in- 
clude, for the Academy program year covered by 
the report, the following: 

(A) The number of sexual assaults, rapes, 
and other sexual offenses involving mid- 
shipmen or other Academy personnel that 
have been reported to Naval Academy officials 
during the program year and, of those reported 
cases, the number that have been substan- 
tiated. 

(B) The policies, procedures, and processes 
implemented by the Secretary of the Navy and 
the leadership of the Naval Academy in re- 
sponse to sexual harassment and sexual vio- 
lence involving midshipmen or other Academy 
personnel during the program year. 

(C) A plan for the actions that are to be 
taken in the following Academy program year 
regarding prevention of and response to sexual 
harassment and sexual violence involving mid- 
shipmen or other Academy personnel. 

(3) Each report under paragraph (1) for an 
Academy program year that begins in an odd- 
numbered calendar year shall include the results 
of the survey conducted in that program year 
under subsection (c)(2). 



(4)(A) The Secretary of the Navy shall trans- 
mit to the Secretary of Defense, and to the 
Board of Visitors of the Naval Academy, each 
report received by the Secretary under this sub- 
section, together with the Secretary's com- 
ments on the report. 

(B) The Secretary of Defense shall transmit 
each such report, together with the Secretary's 
comments on the report, to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives. 

(Added Pub. L. 109-364, div. A, title V, § 532(a)(2), 
Oct. 17, 2006, 120 Stat. 2201.) 

Further Information Prom Cadets and Midshipmen 
at the Service Academies on Sexual Assault and 
Sexual Harassment Issues 

Secretary of a military department to provide for 
focus groups to ascertain information relating to sex- 
ual assault and sexual harassment issues in any year in 
which the Secretary is not required by law to conduct 
a survey on such matters at the service academy under 
the Secretary's jurisdiction and to include such infor- 
mation in the Secretary's annual report to Congress, 
see section 532(b) of Pub. L. 109-364, set out as a note 
under section 4361 of this title. 

CHAPTER 605— UNITED STATES NAVAL 
POSTGRADUATE SCHOOL 

Sec. 

7041. Function. 

7042. President; assistants. 

7043. Provost and Academic Dean. 

7044. Civilian teachers: number; compensation. 

7045. Officers of the other armed forces; enlisted 

members: admission. 

7046. Officers of foreign countries: admission. 

7047. Students at institutions of higher education: 

admission. 

7048. Degree granting authority for United States 

Naval Postgraduate School. 

7049. Defense industry civilians: admission to de- 

fense product development program. 

7050. Grants for faculty research for scientific, lit- 

erary, and educational purposes: accept- 
ance, authorized grantees. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, §543(e)(2), Oct. 
14, 2008, 122 Stat. 4461, added item 7048 and struck out 
former item 7048 "Conferring of degrees on graduates". 

2006— Pub. L. 109-163, div. A, title V, § 522(c)(2), Jan. 6, 
2006, 119 Stat. 3242, added 7050. 

2004— Pub. L. 108-375, div. A, title V, § 557(c), Oct. 28, 
2004, 118 Stat. 1916, substituted "President; assistants" 
for "Superintendent; assistants" in item 7042 and "Pro- 
vost and Academic Dean" for "Academic Dean" in item 
7043. 

2000— Pub. L. 106-398, §1 [[div. A], title V, §535(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-113, added item 7049. 

1997— Pub. L. 105-85, div. A, title V, § 551(b)(2), Nov. 18, 
1997, 111 Stat. 1748, substituted "Officers of the other 
armed forces; enlisted members:" for "Officers of 
Army, Air Force, and Coast Guard:" in item 7045. 

1992— Pub. L. 102-484, div. A, title X, § 1073(b), Oct. 23, 
1992, 106 Stat. 2511, added item 7047 and redesignated 
former item 7047 as 7048. 

§ 7041. Function 

There is a United States Naval Postgraduate 
School, the primary function of which is to pro- 
vide advanced instruction and professional and 
technical education and research opportunities 
for commissioned officers of the naval service 
in — 



§7042 



TITLE 10— ARMED FORCES 



Page 2088 



(1) their practical and theoretical duties; 

(2) the science, physics, and systems engi- 
neering of current and future naval warfare 
doctrine, operations, and systems; and 

(3) the integration of naval operations and 
systems into joint, combined, and multi- 
national operations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 437; Pub. L. 
109-163, div. A, title V, § 523(a), Jan. 6, 2006, 119 
Stat. 3244.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7041 


34 U.S.C. 1076. 


July 31, 1947, oh. 420, §1, 
61 Stat. 705. 





The words "There is a" are substituted for the words 
"That the Secretary of the Navy is hereby authorized 
and directed to establish the", as the Postgraduate 
School is in operation. The words "technical edu- 
cation" are substituted for the word "training" to de- 
scribe more aptly the higher level of instruction at the 
Postgraduate School. The words "naval service" are 
substituted for the words "Regular Navy and Marine 
Corps and the reserve components thereof". The word 
"their" is substituted for the words "of commissioned 
officers". 

Amendments 

2006— Pub. L. 109-163 amended text generally. Prior to 
amendment, text read as follows: "There is a United 
States Naval Postgraduate School for the advanced in- 
struction and technical education of commissioned offi- 
cers of the naval service in their practical and theoreti- 
cal duties." 

§ 7042. President; assistants 

(a)(1) The President of the Naval Postgraduate 
School shall be one of the following: 

(A) An active-duty officer of the Navy or 
Marine Corps in a grade not below the grade of 
captain or colonel, respectively, who is as- 
signed or detailed to such position. 

(B) A civilian individual, including an indi- 
vidual who was retired from the Navy or Ma- 
rine Corps in a grade not below captain, or 
colonel, respectively, who has the qualifica- 
tions appropriate to the position of President 
and is selected by the Secretary of the Navy as 
the best qualified from among candidates for 
the position in accordance with — 

(i) the criteria specified in paragraph (4); 

(ii) a process determined by the Secretary; 
and 

(iii) other factors the Secretary considers 
essential. 

(2) Before making an assignment, detail, or se- 
lection of an individual for the position of Presi- 
dent of the Naval Postgraduate School, the Sec- 
retary shall — 

(A) consult with the Board of Advisors for 
the Naval Postgraduate School; 

(B) consider any recommendation of the 
leadership and faculty of the Naval Post- 
graduate School regarding the assignment or 
selection to that position; and 

(C) consider the recommendations of the 
Chief of Naval Operations and the Com- 
mandant of the Marine Corps. 

(3) An individual selected for the position of 
President of the Naval Postgraduate School 



under paragraph (1)(B) shall serve in that posi- 
tion for a term of not more than five years and 
may be continued in that position for an addi- 
tional term of up to five years. 

(4) The qualifications appropriate for selection 
of an individual for detail or assignment to the 
position of President of the Naval Postgraduate 
School include the following: 

(A) An academic degree that is either — 

(i) a doctorate degree in a field of study 
relevant to the mission and function of the 
Naval Postgraduate School; or 

(ii) a master's degree in a field of study 
relevant to the mission and function of the 
Naval Postgraduate School, but only if— 

(I) the individual is an active-duty or re- 
tired officer of the Navy or Marine Corps 
in a grade not below the grade of captain 
or colonel, respectively; and 

(II) at the time of the selection of that 
individual as President, the individual per- 
manently appointed to the position of Pro- 
vost and Academic Dean has a doctorate 
degree in such a field of study. 

(B) A comprehensive understanding of the 
Department of the Navy, the Department of 
Defense, and joint and combined operations. 

(C) Leadership experience at the senior level 
in a large and diverse organization. 

(D) Demonstrated ability to foster and en- 
courage a program of research in order to sus- 
tain academic excellence. 

(E) Other qualifications, as determined by 
the Secretary of the Navy. 

(b) The Secretary shall detail officers of the 
Navy and the Marine Corps of appropriate 
grades and qualifications to assist the President 
in — 

(1) the advanced instruction and professional 
and technical education of students and the 
provision of research opportunities for stu- 
dents; and 

(2) the administration of the Postgraduate 
School. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 437; Pub. L. 
96-513, title V, §503(53), Dec. 12, 1980, 94 Stat. 
2915; Pub. L. 108-375, div. A, title V, § 557(a)(3), 
Oct. 28, 2004, 118 Stat. 1915; Pub. L. 109-163, div. 
A, title V, §§ 523(b), 524, Jan. 6, 2006, 119 Stat. 
3244, 3245; Pub. L. 109-364, div. A, title V, §508, 
Oct. 17, 2006, 120 Stat. 2180; Pub. L. 111-383, div. 
A, title X, §1075(b)(49), Jan. 7, 2011, 124 Stat. 
4371.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7042 


34 U.S.C. 1076a. 


July 31, 1947, ch. 420. §2, 
61 Stat. 705. 





In subsection (a) the word "Regular" is omitted as 
covered by the term "active list". 

In subsection (b) the words "line and staff" and "as 
may be necessary" are omitted as surplusage. The word 
"grades" is substituted for the word "ranks". The 
words "advanced instruction and technical education" 
are substituted for the words "training * * * in the 
practical and theoretical duties of commissioned naval 
officers". 

Amendments 

2011— Subsec. (a)(1)(A). Pub. L. 111-383 struck out 
comma after "captain". 
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2006— Subsec. (a). Pub. L. 109-364 amended subseo. (a) 
generally. Prior to amendment, subsec. (a) related to 
assignment of an officer of the Navy in a grade not 
below the grade of captain or an appropriately qualified 
civilian individual to the position of President of the 
Naval Postgraduate School. 

Pub. L. 109-163, §524, amended subsec. (a) generally. 
Prior to amendment, subsec. (a) read as follows: "The 
Secretary of the Navy shall detail as President of the 
Naval Postgraduate School an officer on the active- 
duty list in the line of the Navy eligible for command 
at sea not below the grade of captain. The President 
has military command of the Postgraduate School." 

Subsec. (b)(1). Pub. L. 109-163, § 523(b), substituted 
"and professional and technical education of students 
and the provision of research opportunities for stu- 
dents" for "and technical education of students". 

2004— Pub. L. 108-375 substituted "President" for "Su- 
perintendent" wherever appearing in section catchline 
and text. 

1980— Subsec. (a). Pub. L. 96-513 substituted "active- 
duty list" for "active list". 

Change op Name 

Pub. L. 108-375, div. A, title V, § 557(a)(1), (2), Oct. 28, 
2004, 118 Stat. 1915, provided that: 

"(1) The position of Superintendent of the Naval 
Postgraduate School is redesignated as President of the 
Naval Postgraduate School. 

"(2) Any reference to the Superintendent of the Naval 
Postgraduate School in any law, rule, regulation, docu- 
ment, record, or other paper of the United States shall 
be deemed to be a reference to the President of the 
Naval Postgraduate School." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 7043. Provost and Academic Dean 

(a) There is at the Naval Postgraduate School 
the civilian position of Provost and Academic 
Dean. The Provost and Academic Dean shall be 
appointed, to serve for periods of not more than 
five years, by the Secretary of the Navy. Before 
making an appointment to the position of Pro- 
vost and Academic Dean, the Secretary shall 
consult with the Board of Advisors for the Naval 
Postgraduate School and shall consider any rec- 
ommendation of the leadership and faculty of 
the Naval Postgraduate School regarding an ap- 
pointment to that position. 

(b) The Provost and Academic Dean is entitled 
to such compensation for his services as the Sec- 
retary prescribes, but not more than the rate of 
compensation authorized for level IV of the Ex- 
ecutive Schedule. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 437; Pub. L. 
85-861, §1(148), Sept. 2, 1958, 72 Stat. 1513; Pub. L. 
89-536, Aug. 11, 1966, 80 Stat. 346; Pub. L. 96-513, 
title V, §513(22), Dec. 12, 1980, 94 Stat. 2932; Pub. 
L. 105-85, div. A, title V, § 551(c), Nov. 18, 1997, 111 
Stat. 1748; Pub. L. 108-375, div. A, title V, 
§ 557(b)(3), (4), Oct. 28, 2004, 118 Stat. 1915, 1916.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7043 


34 U.S.C. 1074 (1st 98 


June 10, 1946, oh. 298 (1st 




words). 


98 words), 60 Stat. 236. 




34 U.S.C. 1076c. 


July 31, 1947. ch. 420, §4. 






61 Stat. 706. 



The words "of the Naval Academy" following "Post- 
graduate School" are dropped as a result of §4 of the 



Act of July 31, 1947 (supra). This Act created the Post- 
graduate School and in effect transferred the position 
of Academic Dean of the Postgraduate School of the 
Naval Academy to the newly created Postgraduate 
School. 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7043 


34 App. :1076c (less last 


Aug. 9, 1955, ch. 669, §1 




sentence). 


(less last sentence). 69 






Stat. 607. 



References in Text 

Level IV of the Executive Schedule, referred to in 
subsec. (b), is set out in section 5315 of Title 5, Govern- 
ment Organization and Employees. 

Amendments 

2004— Pub. L. 108-375, § 557(b)(3)(B), substituted "Pro- 
vost and Academic Dean" for "Academic Dean" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 108-375, § 557(b)(3)(A), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "There is at the Naval Postgraduate 
School the civilian position of Academic Dean. The 
Academic Dean shall be appointed, to serve for periods 
of not more than five years, by the Secretary of the 
Navy upon the recommendation of the Postgraduate 
School Council consisting of the Superintendent, the 
Deputy Superintendent, and the directors of the Tech- 
nical, Administrative, and Professional Divisions of the 
school." 

Subsec. (b). Pub. L. 108-375, § 557(b)(4), substituted 
"Provost and Academic Dean" for "Academic Dean". 

1997— Subsec. (b). Pub. L. 105-85 substituted "level IV 
of the Executive Schedule" for "grade GS-18 of the 
General Schedule under section 5332 of title 5". 

1980 — Subsec. (b). Pub. L. 96-513 substituted "author- 
ized for grade GS-18 of the General Schedule under sec- 
tion 5332 of title 5" for "provided for grade 18 of the 
general schedule of the Classification Act of 1949, as 
amended". 

1966— Subsec. (b). Pub. L. 89-536 substituted for a 
limit of $13,500 per annum a rate of compensation com- 
parable to grade 18 of the general schedule of the Clas- 
sification Act of 1949, as amended. 

1958 — Pub. L. 85-861, among other changes, increased 
the maximum compensation of the Academic Dean 
from $12,000 to $13,500 a year. 

Change of Name 

Pub. L. 108-375, div. A, title V, § 557(b)(1), (2), Oct. 28, 
2004, 118 Stat. 1915, provided that: 

"(1) The position of Academic Dean of the Naval 
Postgraduate School is redesignated as Provost and 
Academic Dean of the Naval Postgraduate School. 

"(2) Any reference to the Academic Dean of the Naval 
Postgraduate School in any law, rule, regulation, docu- 
ment, record, or other paper of the United States shall 
be deemed to be a reference to the Provost and Aca- 
demic Dean of the Naval Postgraduate School." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 7044. Civilian teachers: number; compensation 

The Secretary of the Navy may employ as 
many civilians as he considers necessary to 
serve at the Naval Postgraduate School under 
the direction of the President of the school as 
senior professors, professors, associate profes- 
sors, assistant professors, and instructors. The 
Secretary shall prescribe the compensation of 
those persons. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 437; Pub. L. 
108-375, div. A, title V, § 557(a)(4)(A), Oct. 28, 2004, 
118 Stat. 1915.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7044 


34 U.S.C. 1076b (less last 
sentence). 


July 31, 1947, oh. 420, §3 
(less last sentence), 61 
Stat. 706; Aug. 30. 1954, 
ch. 1076, §1(21), 68 Stat. 
968. 





The words "as many * * * as he considers necessary" 
are substituted for the words "such number * * * as in 
his opinion may be necessary for the proper instruction 
of students in the theoretical, academic, and scientific 
subjects pertaining- to the technical and practical as- 
pects of the naval profession" for brevity. 

Amendments 

2004— Pub. L. 108-375 substituted "President of the 
school" for "Superintendent". 

§ 7045. Officers of the other armed forces; en- 
listed members: admission 

(a)(1) The Secretary of the Navy may permit 
officers of the Army, Air Force, and Coast Guard 
to receive instruction at the Naval Postgraduate 
School. The numbers and grades of such officers 
shall be as agreed upon by the Secretary of the 
Navy with the Secretary of the Army, the Sec- 
retary of the Air Force, and the Secretary of 
Homeland Security, respectively. 

(2)(A) The Secretary may permit an enlisted 
member of the armed forces to receive instruc- 
tion at the Naval Postgraduate School through 
attendance at an executive level seminar. 

(B) The Secretary may permit an eligible en- 
listed member of the armed forces to receive in- 
struction at the Postgraduate School in connec- 
tion with pursuit of a program of education in 
information assurance as a participant in the 
Information Security Scholarship program 
under chapter 112 of this title. To be eligible for 
instruction under this subparagraph, the en- 
listed member must have been awarded a bacca- 
laureate degree by an institution of higher edu- 
cation. 

(C) The Secretary may permit an eligible en- 
listed member of the armed forces to receive in- 
struction from the Postgraduate School in cer- 
tificate programs and courses required for the 
performance of the member's duties. 

(D) (i) The Secretary may permit an eligible 
enlisted member of the armed forces to receive 
graduate-level instruction at the Naval Post- 
graduate School in a program leading to a mas- 
ter's degree in a technical, analytical, or engi- 
neering curriculum. 

(ii) To be eligible to be provided instruction 
under this subparagraph, the enlisted member 
must have been awarded a baccalaureate degree 
by an institution of higher education. 

(iii) Instruction under this subparagraph may 
be provided only on a space-available basis. 

(iv) An enlisted member who successfully com- 
pletes a course of instruction under this sub- 
paragraph may be awarded a master's degree 
under section 7048 of this title. 

(v) Instruction under this subparagraph shall 
be provided pursuant to regulations prescribed 
by the Secretary. Such regulations may include 



criteria for eligibility of enlisted members for 
instruction under this subparagraph and speci- 
fication of obligations for further service in the 
armed forces relating to receipt of such instruc- 
tion. 

(E) In addition to instruction authorized under 
subparagraphs (A), (B), (C), and (D), the Sec- 
retary may, on a space-available basis, permit 
an enlisted member of the armed forces who is 
assigned permanently to the staff of the Post- 
graduate School or to a nearby command to re- 
ceive instruction at the Postgraduate School. 

(b) (1) Except as provided under paragraph (3), 
the Department of the Army, the Department of 
the Air Force, and the Department of Homeland 
Security shall bear the cost of the instruction 
received by members detailed for that instruc- 
tion by the Secretary of the Army, the Sec- 
retary of the Air Force, and the Secretary of 
Homeland Security, respectively. 

(2) In the case of an enlisted member per- 
mitted under subsection (a)(2)(E) to receive in- 
struction at the Postgraduate School on a 
space-available basis, the Secretary of the Navy 
shall charge that member only for such costs 
and fees as the Secretary considers appropriate. 

(3) The requirements for payment of costs and 
fees under paragraph (1) shall be subject to such 
exceptions as the Secretary of Defense may pre- 
scribe for members of the armed forces who re- 
ceive instruction at the Postgraduate School in 
connection with pursuit of a degree or certifi- 
cation as participants in the Information Secu- 
rity Scholarship program under chapter 112 of 
this title. 

(c) While receiving instruction at the Post- 
graduate School, members of the Army, Air 
Force, and Coast Guard are subject to such regu- 
lations, as determined appropriate by the Sec- 
retary of the Navy, as apply to students who are 
members of the naval service. 

(d) The Secretary may not award a bacca- 
laureate, masters, or doctorate degree to an en- 
listed member based upon instruction received 
at the Postgraduate School under subsection 
(a)(2)(C). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 437; Pub. L. 
96-513, title V, §513(23), Dec. 12, 1980, 94 Stat. 
2932; Pub. L. 105-85, div. A, title V, § 551(a), (b)(1), 
Nov. 18, 1997, 111 Stat. 1747; Pub. L. 105-261, div. 
A, title X, § 1069(a)(6), Oct. 17, 1998, 112 Stat. 2136; 
Pub. L. 107-296, title XVII, § 1704(b)(5), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 108-136, div. A, title 
V, §532, Nov. 24, 2003, 117 Stat. 1472; Pub. L. 
109-163, div. A, title V, § 526(a), (b), Jan. 6, 2006, 
119 Stat. 3245, 3246; Pub. L. 109-364, div. A, title 
V, §543(a)-(c), Oct. 17, 2006, 120 Stat. 2213.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7045 


34 U.S.C. 1076e. 


July 31, 1947, ch. 420. §6, 
61 Stat. 706. 





The section is enlarged to cover officers of the Air 
Force under authority of § 305(a) of the National Secu- 
rity Act of 1947, as amended (5 U.S.C. 171e). 

In subsection (a) the words "at the request of the 
Secretary of the Army and the Secretary of the Treas- 
ury" are omitted as surplusage. The words "to receive 
instruction" are inserted after the listing of the serv- 
ices and the words "attendance and" are omitted. The 
word "grades" is substituted for the word "ranks". 
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In subsection (c) the words "rules and" are omitted. 
The words "who are officers of the naval service" are 
substituted for the words "of the United States Navy", 
since officers of the Marine Corps are occasionally or- 
dered to attend the Postgraduate School on the same 
basis as officers of the Navy. 

Amendments 

2006— Subsec. (a)(2)(C). Pub. L. 109-364, § 543(a), sub- 
stituted "armed forces" for "Navy or Marine Corps". 

Pub. L. 109-163, § 526(a)(1)(B), added subpar. (C). 
Former subpar. (C) redesignated (D). 

Subsec. (a)(2)(D). Pub. L. 109-364, § 543(b)(2), added 
subpar. (D). Former subpar. (D) redesignated (E). 

Pub. L. 109-163, § 526(a)(1)(A), (C), redesignated subpar. 
(C) as (D) and substituted "subparagraphs (A), (B), and 

(C) " for "subparagraphs (A) and (B)". 

Subsec. (a)(2)(E). Pub. L. 109-364, § 543(b)(1), (c)(1), re- 
designated subpar. (D) as (E) and substituted "(C), and 

(D) " for "and (C)". 

Subsec. (b)(2). Pub. L. 109-364, § 543(c)(2), substituted 
"(a)(2)(E)" for "(a)(2)(D)". 

Pub. L. 109-163, § 526(a)(2), substituted "subsection 
(a)(2)(D)" for "subsection (a)(2)(C)". 

Subsec. (d). Pub. L. 109-163, § 526(b), added subsec. (d). 

2003— Subsec. (a)(2). Pub. L. 108-136, § 532(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "The Secretary may permit an enlisted mem- 
ber of the armed forces who is assigned to the Naval 
Postgraduate School or to a nearby command to re- 
ceive instruction at the Naval Postgraduate School. 
Admission of enlisted members for instruction under 
this paragraph shall be on a space-available basis." 

Subsec. (b). Pub. L. 108-136, § 532(b), designated first 
sentence as par. (1) and substituted "Except as provided 
under paragraph (3), the Department" for "The Depart- 
ment" and "members" for "officers", designated sec- 
ond sentence as par. (2) and inserted "under subsection 
(a)(2)(C)" after "permitted" and "on a space-available 
basis" after "instruction at the Postgraduate School" 
and struck out "(taking into consideration the admis- 
sion of enlisted members on a space-available basis)" 
before period at end, and added par. (3). 

2002— Subsec. (a)(1). Pub. L. 107-296, § 1704(b)(5)(A), 
substituted "Secretary of the Army, the Secretary of 
the Air Force, and the Secretary of Homeland Secu- 
rity" for "Secretaries of the Army, Air Force, and 
Transportation' ' . 

Subsec. (b). Pub. L. 107-296, § 1704(b)(5), substituted 
"Department of Homeland Security" for "Department 
of Transportation" and "Secretary of the Army, the 
Secretary of the Air Force, and the Secretary of Home- 
land Security" for "Secretaries of the Army, Air Force, 
and Transportation". 

1998— Subsec. (c). Pub. L. 105-261 struck out "the" 
after "are subject to". 

1997— Pub. L. 105-85, §551(b)(l), substituted "Officers 
of the other armed forces; enlisted members:" for "Offi- 
cers of Army, Air Force, and Coast Guard:" in section 
catchline. 

Subsec. (a). Pub. L. 105-85, § 551(a)(1), designated ex- 
isting provisions as par. (1) and added par. (2). 

Subsec. (b). Pub. L. 105-85, §551(a)(2), substituted "of- 
ficers detailed" for "the students detailed" and in- 
serted at end "In the case of an enlisted member per- 
mitted to receive instruction at the Postgraduate 
School, the Secretary of the Navy shall charge that 
member only for such costs and fees as the Secretary 
considers appropriate (taking into consideration the 
admission of enlisted members on a space-available 
basis)." 

Subsec. (c). Pub. L. 105-85, § 551(a)(3), substituted 
"members" for "officers" in two places and "such regu- 
lations, as determined appropriate by the Secretary of 
the Navy," for "same regulations". 

1980— Subsec. (a). Pub. L. 96-513, §513(23), substituted 
references to Transportation Department and Sec- 
retary for references to Treasury Department and Sec- 
retary, respectively. 

Subsec. (b). Pub. L. 96-513, §513(23)(A), substituted 
reference to Transportation Secretary for reference to 
Treasury Secretary. 



Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 7046. Officers of foreign countries: admission 

(a) The Secretary of the Navy, upon authoriza- 
tion of the President, may permit commissioned 
officers of the military services of foreign coun- 
tries to receive instruction at the Naval Post- 
graduate School. 

(b) Officers receiving instruction under this 
section are subject to the same regulations gov- 
erning attendance, discipline, discharge, and 
standards of study as apply to students who are 
officers of the United States naval service. 

(c) No officer of a foreign country is entitled 
to an appointment in the Navy or the Marine 
Corps by reason of his completion of the pre- 
scribed course of study at the Postgraduate 
School. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 438.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7046 


34 U.S.C 1076d. 


July 31, 1947, ch. 420, §5, 
61 Stat. 706. 





In subsection (b) the words "rules and" are omitted. 
The words "United States naval service" are sub- 
stituted for the words "United States Navy" for uni- 
formity. 

In subsection (c) the words "to any office or position" 
are omitted as surplusage. The words "or Marine 
Corps" are inserted, as the word "Navy" in this context 
has been interpreted to include officers of the Marine 
Corps. 

§ 7047. Students at institutions of higher edu- 
cation: admission 

(a) Admission Pursuant to Reciprocal 
Agreement. — The Secretary of the Navy may 
enter into an agreement with an accredited in- 
stitution of higher education to permit a stu- 
dent described in subsection (b) enrolled at that 
institution to receive instruction at the Naval 
Postgraduate School on a tuition-free basis. In 
exchange for the admission of the student, the 
institution of higher education shall be required 
to permit an officer of the armed forces to at- 
tend on a tuition-free basis courses offered by 
that institution corresponding in length to the 
instruction provided to the student at the Naval 
Postgraduate School. 

(b) Eligible Students.— A student enrolled at 
an institution of higher education that is party 
to an agreement under subsection (a) may be ad- 
mitted to the Naval Postgraduate School pursu- 
ant to that agreement if— 

(1) the student is a citizen of the United 
States or lawfully admitted for permanent res- 
idence in the United States; and 

(2) the Secretary of the Navy determines 
that the student has a demonstrated ability in 
a field of study designated by the Secretary as 
related to naval warfare and national security. 
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(Added Pub. L. 102-484, div. A, title X, 
§ 1073(a)(2), Oct. 23, 1992, 106 Stat. 2510.) 

Prior Provisions 

A prior section 7047 was renumbered section 7048 of 
this title. 

§ 7048. Degree granting authority for United 
States Naval Postgraduate School 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Navy, the President of 
the Naval Postgraduate School may, upon the 
recommendation of the faculty of the Naval 
Postgraduate School, confer appropriate degrees 
upon graduates who meet the degree require- 
ments. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the Naval Postgraduate School is accred- 
ited by the appropriate civilian academic ac- 
crediting agency or organization to award the 
degree, as determined by the Secretary of Edu- 
cation. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the Naval Postgraduate 
School to award any new or existing degree. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 438, §7047; re- 
numbered §7048, Pub. L. 102-484, div. A, title X, 
§ 1073(a)(1), Oct. 23, 1992, 106 Stat. 2510; amended 
Pub. L. 108-375, div. A, title V, § 557(a)(4)(B), Oct. 
28, 2004, 118 Stat. 1915; Pub. L. 110-417, [div. A], 
title V, § 543(e)(1), Oct. 14, 2008, 122 Stat. 4460.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7047 


34 U.S.C. 1076f. 


Dec. 7, 1945, ch. 559. 59 
Stat. 603; July 31. 1947. 
ch. 420, §7, 61 Stat. 706. 





In subsection (a) the words "of science" are omitted 
as surplusage since the curriculum is in engineering 
and related fields. 

In subsection (b) the words "from time to time" are 
omitted as surplusage. 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, text read as follows: 

"(a) The President of the Naval Postgraduate School, 
under regulations prescribed by the Secretary of the 
Navy, may confer on any qualified graduate a bach- 
elor's, master's, or doctor's degree in engineering or a 
related field. 

"(b) A degree may not be conferred under this section 
unless the curriculum leading to that degree is accred- 
ited by the appropriate professional authority." 

2004— Subsec. (a). Pub. L. 108-375 substituted "Presi- 
dent" for "Superintendent". 

1992— Pub. L. 102-484 renumbered section 7047 of this 
title as this section. 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an institution of 
professional military education referred to in such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

§ 7049. Defense industry civilians: admission to 
defense product development program 

(a) Authority for Admission.— The Secretary 
of the Navy may permit eligible defense indus- 
try employees to receive instruction at the 
Naval Postgraduate School in accordance with 
this section. Any such defense industry em- 
ployee may only be enrolled in, and may only be 
provided instruction in, a program leading to a 
master's degree in a curriculum related to de- 
fense product development and systems engi- 
neering. No more than 125 such defense industry 
employees may be enrolled at any one time. 
Upon successful completion of the course of in- 
struction in which enrolled, any such defense in- 
dustry employee may be awarded an appropriate 
degree under section 7048 of this title. 

(b) Eligible Defense Industry Employees.— 
For purposes of this section, an eligible defense 
industry employee is an individual employed by 
a private firm that is engaged in providing to 
the Department of Defense significant and sub- 
stantial defense-related systems, products, or 
services. A defense industry employee admitted 
for instruction at the school remains eligible for 
such instruction only so long as that person re- 
mains employed by the same firm. 

(c) Annual Determination by the Secretary 
of the Navy. — Defense industry employees may 
receive instruction at the school during any aca- 
demic year only if, before the start of that aca- 
demic year, the Secretary of the Navy deter- 
mines that providing instruction to defense in- 
dustry employees under this section during that 
year — 

(1) will further the military mission of the 
school; 
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(2) will enhance the ability of the Depart- 
ment of Defense and defense-oriented private 
sector contractors engaged in the design and 
development of defense systems to reduce the 
product and project lead times required to 
bring such systems to initial operational capa- 
bility; and 

(3) will be done on a space-available basis 
and not require an increase in the size of the 
faculty of the school, an increase in the course 
offerings of the school, or an increase in the 
laboratory facilities or other infrastructure of 
the school. 

(d) Program Requirements. — The Secretary of 
the Navy shall ensure that — 

(1) the curriculum for the defense product 
development program in which defense indus- 
try employees may be enrolled under this sec- 
tion is not readily available through other 
schools and concentrates on defense product 
development functions that are conducted by 
military organizations and defense contrac- 
tors working in close cooperation; and 

(2) the course offerings at the school con- 
tinue to be determined solely by the needs of 
the Department of Defense. 

(e) Tuition. — The President of the school shall 
charge tuition for students enrolled under this 
section at a rate not less than the rate charged 
for employees of the United States outside the 
Department of the Navy. 

(f) Standards of Conduct. — While receiving 
instruction at the school, students enrolled 
under this section, to the extent practicable, are 
subject to the same regulations governing aca- 
demic performance, attendance, norms of behav- 
ior, and enrollment as apply to Government ci- 
vilian employees receiving instruction at the 
school. 

(g) Use op Funds. — Amounts received by the 
school for instruction of students enrolled under 
this section shall be retained by the school to 
defray the costs of such instruction. The source, 
and the disposition, of such funds shall be spe- 
cifically identified in records of the school. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 535(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-112; 
amended Pub. L. 108-136, div. A, title X, 
§1031(a)(57), Nov. 24, 2003, 117 Stat. 1603; Pub. L. 
108-375, div. A, title V, § 557(a)(4)(B), Oct. 28, 2004, 
118 Stat. 1915; Pub. L. 109-163, div. A, title V, 
§525, Jan. 6, 2006, 119 Stat. 3245; Pub. L. 110-417, 
[div. A], title V, §542, Oct. 14, 2008, 122 Stat. 
4456.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-417 substituted "125" for 
"25". 

2006 — Subsec. (a). Pub. L. 109-163 inserted "and sys- 
tems engineering'" after "curriculum related to defense 
product development" and substituted "25" for "10". 

2004— Subsec. (e). Pub. L. 108-375 substituted "Presi- 
dent" for "Superintendent". 

2003— Subsec. (c). Pub. L. 108-136 substituted "Deter- 
mination" for "Certification" in heading and struck 
out ", and certifies to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives," after "deter- 
mines" in introductory provisions. 

Program Evaluation and Report 

Pub. L. 106-398, §1 [[div. A], title V, §535(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-113, provided that: 



"(1) Before the start of the fourth year of instruction, 
but no earlier than the start of the third year of in- 
struction, of defense industry employees at the Naval 
Postgraduate School under section 7049 of title 10, 
United States Code, as added by subsection (a), the Sec- 
retary of the Navy shall conduct an evaluation of the 
admission of such students under that section. The 
evaluation shall include the following: 

"(A) An assessment of whether the authority for in- 
struction of nongovernment civilians at the school 
has resulted in a discernible benefit for the Govern- 
ment. 

"(B) Determination of whether the receipt and dis- 
position of funds received by the school as tuition for 
instruction of such civilians at the school have been 
properly identified in records of the school. 

"(C) A summary of the disposition and uses made of 
those funds. 

"(D) An assessment of whether instruction of such 
civilians at the school is in the best interests of the 
Government. 

"(2) Not later than 30 days after completing the eval- 
uation referred to in paragraph (1), the Secretary of the 
Navy shall submit to the Secretary of Defense a report 
on the program under such section. The report shall in- 
clude — 

"(A) the results of the evaluation under paragraph 
(1); 

"(B) the Secretary's conclusions and recommenda- 
tion with respect to continuing to allow nongovern- 
ment civilians to receive instruction at the Naval 
Postgraduate School as part of a program related to 
defense product development; and 

"(C) any proposals for legislative changes rec- 
ommended by the Secretary. 

"(3) Not later than 60 days after receiving the report 
of the Secretary of the Navy under paragraph (2), the 
Secretary of Defense shall submit the report, together 
with any comments that the Secretary considers appro- 
priate, to the Committee on Armed Services of the Sen- 
ate and the Committee on Armed Services of the House 
of Representatives." 

§ 7050. Grants for faculty research for scientific, 
literary, and educational purposes: accept- 
ance; authorized grantees 

(a) Acceptance of Research Grants.— The 
Secretary of the Navy may authorize the Presi- 
dent of the Naval Postgraduate School to accept 
qualifying research grants. Any such grant may 
only be accepted if the work under the grant is 
to be carried out by a professor or instructor of 
the School for a scientific, literary, or edu- 
cational purpose. 

(b) Qualifying Grants.— A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May Be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds.— The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The President of the Naval Post- 
graduate School shall use the funds in the ac- 
count in accordance with applicable provisions 
of the regulations and the terms and condition 
of the grants received. 

(e) Related Expenses.— Subject to such limi- 
tations as may be provided in appropriations 
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Acts, appropriations available for the Naval 
Postgraduate School may be used to pay ex- 
penses incurred by the School in applying for, 
and otherwise pursuing, the award of qualifying 
research grants. 

(f) Regulations.— The Secretary shall pre- 
scribe regulations for the administration of this 
section. 

(Added Pub. L. 109-163, div. A, title V, § 522(c)(1), 
Jan. 6, 2006, 119 Stat. 3241.) 

CHAPTER 607— RETIREMENT OF CIVILIAN 
MEMBERS OF THE TEACHING STAFFS OF 
THE UNITED STATES NAVAL ACADEMY 
AND UNITED STATES NAVAL POST- 
GRADUATE SCHOOL 

Sec. 

7081. Civilian member: definition; exceptions. 

7082. Deferred annuity policy required. 

7083. Annuity premium to be paid by monthly in- 

stallments; government reimbursement. 

7084. Age of retirement. 

7085. Computation of life annuity. 

7086. Physical disability retirement. 

7087. Election of annuity for self and beneficiary. 

7088. Regulations. 

Amendments 

2006— Pub. L. 109-364, dlv. A, title X, §1071(a)(35), Oct. 
17, 2006, 120 Stat. 2400, substituted "Civilian member:" 
for "Civilian member;" In item 7081. 

§7081. Civilian member: definition; exceptions 

(a) In this chapter, the term "civilian mem- 
ber" means a civilian member of the teaching 
staff of the United States Naval Academy or the 
United States Naval Postgraduate School. It in- 
cludes the Provost and Academic Dean of the 
Postgraduate School, senior professors, profes- 
sors, associate professors, assistant professors, 
chief instructors, assistant chief instructors, 
and instructors. 

(b) This chapter does not apply to any civilian 
member who was employed at the Naval Acad- 
emy or the Postgraduate School on January 16, 
1936, and who did not elect to participate in the 
benefits provided by the Act of January 16, 1936, 
ch. 3 (49 Stat. 1092). 

(c) This chapter does not apply to any person 
who was a civilian member after September 30, 
1956. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 438; Pub. L. 
85-861, §1(149), Sept. 2, 1958, 72 Stat. 1513; Pub. L. 
101-189, div. A, title XVI, § 1622(e)(8), Nov. 29, 
1989, 103 Stat. 1605; Pub. L. 108-375, div. A, title 
V, § 557(b)(4), Oct. 28, 2004, 118 Stat. 1916.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



7081(a) . 



7081(b) . 



Source (U.S. Code) 



34 U.S.C. 1073d. 



A U.S.C. 1074 (less 1st ! 
words). 



4 U.S.C. 1076b (last sen- 
tence). 



34 U.S.C. 1073c. 



.4 U.S.C. 1073C-1 (2d pro- 
viso). 



Source (Statutes at Large) 



Jan. 16. 1936. ch. 3, §5, 49 

Stat. 1093: Nov. 28. 1943. 

ch. 331, §2, 57 Stat. 595. 
June 10, 1946. ch. 298 (less 

1st 98 words), 60 Stat. 

236. 

July 31, 1947, ch. 420, §3 

(last sentence), 61 Stat. 

760; Aug. 30, 1954, ch. 

1076. §1(21). 68 Stat. 968. 
Jan. 16, 1936, ch. 3, §4. 49 

Stat. 1092. 
Jan. 16, 1936, ch. 3, §4A 

(2d proviso); added 

Nov. 28. 1943. ch. 331, 

§1, 57 Stat. 594. 



Section 4 of the Act of January 16, 1936, ch. 3, 49 Stat. 
1092, provided that persons who were then members of 
the teaching staff should have the right to participate 
In benefits under the Act If they requested such partici- 
pation within 60 days. Members who were then under 
the civil-service retirement system were required to 
choose whether they would remain under it or would 
participate In the system established by the 1936 Act. 
They could not come under both. The section also au- 
thorized the Secretary of the Navy to supplement the 
retired Income of members who elected to come under 
the 1936 Act and whose age In 1936 was such that they 
could not purchase adequate annuities before retiring. 
The provisions whereby members could elect to partici- 
pate were temporary and are executed. The provisions 
relating to retired income are superseded by §4A, added 
by the Act of November 28, 1943, ch. 331, 57 Stat. 594. 
The only remaining effect of § 4 and the second proviso 
of § 4A is to exclude from the benefits and requirements 
of the 1936 Act persons who were members of the teach- 
ing staff in 1936 and did not elect to participate. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7081(c) 


[No source]. 


[No source]. 



Subsection (c) is added to reflect the effect on chap- 
ter 607 of this title of the Act of July 31, 1956, ch. 804, 
§ 402(a) (70 Stat. 760) which brought the civilian fac- 
ulties of the Naval Academy and Naval Postgraduate 
School under the Civil Service Retirement Act effec- 
tive October 1, 1956, and provided that on and after that 
date the Act of January 16, 1936, ch. 3 (49 Stat. 1092) 
would no longer apply to civilians employed at those 
schools on or after that date. 

References in Text 

Act of January 16, 1936, ch. 3 (49 Stat. 1092), referred 
to in subsec. (b), was classified to sections 1073 to 1073f 
of former Title 34, Navy, and was repealed by act Aug. 
10, 1956, ch. 1041, §53, 70A Stat. 641. See section 7081 et 
seq. of this title. 

Amendments 

2004— Subsec. (a). Pub. L. 108-375 substituted "Provost 
and Academic Dean" for "Academic Dean". 

1989— Subsec. (a). Pub. L. 101-189 inserted ", the 
term" after "In this chapter". 

1958— Subsec. (c). Pub. L. 85-861 added subsec. (c). 

§ 7082. Deferred annuity policy required 

Each civilian member, as a part of his con- 
tract of employment, shall carry, during his em- 
ployment, a deferred annuity policy, having no 
cash surrender or loan provision, in a joint- 
stock life insurance corporation that is incor- 
porated under the laws of a State and has a 
charter restriction that its business must be 
conducted without profit to its stockholders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 439.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7082 


34 U.S.C. 1073. 


Jan. 16, 1936, ch. 3, §1, 49 
Stat. 1092. 





The words "whose employment commences from and 
after the date of approval of this act" are omitted as 
surplusage. Under §4 of the Act, members already em- 
ployed when the Act was approved were given 60 days 
in which to decide whether or not they wished to par- 
ticipate in the benefits provided by the Act. Those who 
chose not to participate are excluded from the applica- 
tion of this chapter by §7081 of this title. 
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§ 7083. Annuity premium to be paid by monthly 
installments; government reimbursement 

Each civilian member shall make a monthly 
allotment in an amount equal to 10 percent of 
his monthly basic salary toward the purchase of 
his deferred annuity policy. For each month the 
allotment is in force, the pay account of the ci- 
vilian member shall be credited monthly from 
appropriations made for this purpose with an ad- 
ditional amount equal to 5 percent of his month- 
ly basic salary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 439; Pub. L. 
89-718, §39, Nov. 2, 1966, 80 Stat. 1120.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7083 


34 U.S.C. 1073a. 


Jan. 16. 1936. ch. 3, §2. 49 
Stat. 1092. 





The words "Chief, Field Branch, Bureau of Supplies 
and Accounts" are substituted for the words "Navy Al- 
lotment Office, Navy Department, Washington, District 
of Columbia", to designate the agency through which 
allotments are now made. 



Amendments 

1966 — Pub. L. 89-718 removed requirement that the 10 
percent monthly allotment be made through the Chief, 
Field Branch, Bureau of Supplies and Accounts. 

§ 7084. Age of retirement 

A civilian member may be retired at any time 
after his sixty-fifth birthday, and shall be re- 
tired by June 30 following that birthday. How- 
ever, in any special case the Secretary of the 
Navy may defer the retirement of a member 
until a date not later than the member's seven- 
tieth birthday. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 439.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7084 


34 U.S.C. 1073b. 


Jan. 16. 1936, ch. 3, §3. 49 
Stat. 1092. 





The words "individual and" are omitted as surplus- 
age. 



§ 7085. Computation of life annuity 

Each civilian member who retires under sec- 
tion 7084 of this title is entitled to a life annuity 
computed by multiplying his average annual 
compensation during any five consecutive years 
of allowable service, at his option, by his num- 
ber of years of service, not exceeding 35, and di- 
viding the product by 70. The retirement annu- 
ity payable to a retired civilian member under a 
policy required by section 7082 of this title is 
counted as part of the retirement annuity pro- 
vided in this section. Any difference between the 
amount received by the retired civilian member 
under his annuity policy and the total annual 
amount to which he is entitled under this sec- 
tion shall be paid to him by the Secretary of the 
Navy from appropriations made for this purpose. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 439.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7085 


34 U.S.C. 1073C-1 (less 2d 


Jan. 16, 1936, ch. 3, §4A 




proviso). 


(less 2d proviso); added 






Nov. 28, 1943, ch. 331. 






§1, 57 Stat. 594. 



The words "terminable on his death at the rate of the 
following total annual amount" are omitted as surplus- 
age, since they are covered by the words "life annuity". 

The words "basic salary, pay, or" are omitted as sur- 
plusage, since they are covered by the word "compensa- 
tion". The first proviso Is omitted as unnecessary, 
since all existing rights and benefits of persons affected 
by this title are protected by a general saving provi- 
sion. 

Increase in Annuities of Civilian Members Who 
Retired Before April 1, 1948 

Section 30 of Pub. L. 85-861, Sept. 2, 1958, 72 Stat. 1563, 
provided that: 

"(a) A retired civilian member of the teaching staff of 
the United States Naval Academy or the United States 
Naval Postgraduate School who retired before April 1, 
1948, is entitled to be paid, out of applicable current ap- 
propriations, $300 a year in addition to the annuity to 
which he is entitled under section 7085 of title 10 [this 
section]. 

"(b) A retired civilian member whose annuity, when 
Increased by $300 under subsection (a), Is less than 
$1,860 is entitled to be paid an additional $300 a year out 
of applicable current appropriations. 

"(c) Additions to the annuities of retired civilian 
members under subsection (b) do not Increase the annu- 
ities payable to the survivors of those members." 

Increase of Annuities — 1957 

Pub. L. 85-40, May 31, 1957, 71 Stat. 42, provided: 
"That the annuities, payable under chapter 607 of title 
10, United States Code [this chapter], to civilian mem- 
bers of the teaching staff of the United States Naval 
Academy or the United States Naval Postgraduate 
School are increased as follows: That portion of an an- 
nuity which is not in excess of $1,500 Is increased by 12 
per centum, and that portion of an annuity which is in 
excess of $1,500 Is increased by 8 per centum. These in- 
creases shall not exceed the sum necessary to increase 
the annuity to $4,104, and are in addition to the in- 
creases authorized by Public Law 371, Eighty-fourth 
Congress. The monthly installments of each annuity 
shall be fixed at the nearest dollar. 

"Sec 2. The Increases provided by section 1, when 
added to the annuities of retired civilian members of 
the teaching staff of the United States Naval Academy 
or the United States Naval Postgraduate School, do not 
Increase the annuities of their survivors. The annuity 
of any such survivor, however, who Is entitled to or be- 
comes entitled to an annuity under chapter 607 of title 
10, United States Code [this chapter], shall be increased 
In accordance with the following schedule: 



"If annuity commences between — 


Portion of 
annuity not 
in excess of 
$1,500 shall 
be increased 
hy- 


Portion of 
annuity in 
excess of 
$1,500 shall 
be increased 
hy- 


Jan. 16, 1936, and June 30, 1955 

July 1, 1955. and Dec. 31, 1955 

Jan. 1, 1956. and June 30. 1956 

July 1, 1956. and Dec. 31, 1956 

Jan. 1, 1957. and June 30. 1957 

July 1, 1957, and Dec. 31, 1957 


per centum 
12 
10 
8 
6 
4 
2 


per centum 
8 
7 
6 
4 
2 
1 



"Sec. 3. Any provision of law, enacted after the effec- 
tive date of this Act [May 31, 1957], which Increases the 
annuities of retired employees and their survivors who 
are entitled to annuities under the Civil Service Retire- 
ment Act of May 29, 1930, as amended (5 U.S.C. 691 et 
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seq.) [now covered by section 8331 et seq. 30 of Title 5], 
shall be applicable in like manner and to the same ex- 
tent to civilian members of the teaching staff of the 
United States Naval Academy and of the United States 
Naval Postgraduate School and their survivors who are 
entitled to annuities under chapter 607 of title 10, 
United States Code [this chapter]." 

§ 7086. Physical disability retirement 

(a) Each civilian member who has served not 
less than five years, and who, before reaching 
the age of 65, becomes totally disabled for useful 
and efficient service in his position, by reason of 
disease or injury not due to his own vicious hab- 
its, intemperance, or willful misconduct shall, 
upon his application or upon the request of the 
Secretary of the Navy, be retired with a life an- 
nuity computed under section 7085 of this title. 

(b) The amount that the Secretary shall pay 
annually under this section is the difference be- 
tween the total amount to which the retired 
member is entitled under subsection (a) and the 
immediate life annuity to which he is entitled 
at the time of his disability retirement under 
the annuity policy required by section 7082 of 
this title. 

(c) Each civilian member retired under this 
section, unless the disability for which he was 
retired is permanent in character, shall be ex- 
amined by a board of medical officers designated 
by the Superintendent of the Naval Academy or 
of the Postgraduate School, as appropriate, one 
year after his retirement and annually there- 
after, until he becomes 65 years of age. 

(d) Payments by the Secretary under this sec- 
tion shall be terminated if the retired civilian 
member is found to be sufficiently recovered for 
useful and efficient service in his former posi- 
tion and is offered reemployment in that posi- 
tion by the Superintendent. 

(e) If a civilian member retired under this sec- 
tion is later reemployed by the United States, 
the payments by the Secretary shall be termi- 
nated. 

(f) Each civilian member retired under this 
section who is reemployed as a civilian member 
of the teaching staff of the Naval Academy or 
the Naval Postgraduate School shall, upon his 
later retirement, be paid annually by the Sec- 
retary the difference between the total annual 
amount computed under section 7085 of this title 
and the immediate life annuity which the total 
premiums paid on his annuity contracts would 
buy. 

(g) No person may receive payments from the 
Secretary of the Navy under this chapter and, 
for the same period of time, compensation under 
chapter 81 of title 5. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 439; Pub. L. 
89-718, §40, Nov. 2, 1966, 80 Stat. 1120.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7086 


34 U.S.C. 1073O-2. 


Jan. 16, 1936. ch. 3, §4B; 
added Aug-. 2, 1946, ch. 
740, 60 Stat. 804. 





In subsection (a) the words "reaching the age of 65" 
are substituted for the words "becoming eligible for re- 
tirement under the conditions defined in the preceding 
sections hereof", since a civilian member's 65th birth- 



day is the date on which he becomes eligible for retire- 
ment under this chapter. 

In subsection (c) the words "or the Postgraduate 
School, as appropriate" are inserted because the Post- 
graduate School and the Naval Academy are now two 
separate institutions. 

In subsection (f) the words "or the Naval Post- 
graduate School" are inserted for the same reason. 

In subsection (g) the words "Federal Employees Com- 
pensation Act of September 7, 1916, as amended (5 
U.S.C. 751 et seq.)," are substituted for the words "Act 
of Sept. 7, 1916, entitled 'An act to provide compensa- 
tion for employees of the United States suffering inju- 
ries while in the performance of their duties, and for 
other purposes' ". Authority for referring to this Act as 
the Federal Employees Compensation Act is contained 
in the Federal Employees Compensation Act Amend- 
ments of 1949, 63 Stat. 854. The words "but this provi- 
sion shall not bar the right of any claimant to the 
greater benefit conferred by either Act for any part of 
the same period" are omitted as unnecessary. 

Amendments 

1966— Subsec. (g). Pub. L. 89-718 substituted "chapter 
81 of title 5" for "sections 751-756, 757-791, and 793 of 
title 5". 

Change of Name 

References to Superintendent of the Naval Post- 
graduate School deemed to refer to President of the 
Naval Postgraduate School, see section 557(a)(1), (2) of 
Pub. L. 108-375, set out as a note under section 7042 of 
this title. 

§ 7087. Election of annuity for self and bene- 
ficiary 

(a) At the time of his retirement, a civilian 
member retiring under this chapter may elect to 
receive instead of the amount payable annually 
by the Secretary of the Navy under section 7085 
or 7086 of this title a reduced annuity for his life 
and an annuity payable after his death to his 
beneficiary in either — 

(1) an amount equal to his reduced annuity; 
or 

(2) an amount equal to 50 percent of his re- 
duced annuity. 

The annuities payable to principal and bene- 
ficiary, under either election, shall be in 
amounts that have, on the date of the retire- 
ment of the civilian member, a combined actu- 
arial value equal to the actuarial value of the 
annuity payable by the Secretary under section 
7085 or 7086 of this title, as determined under ac- 
tuarial tables prepared by the Director of the 
Office of Personnel Management. 

(b) If the civilian member elects to take a re- 
duced annuity under this section, he shall, at 
the time of his retirement, designate the bene- 
ficiary in writing and file the designation with 
the Secretary. 

(c) The annuity payable under this section to 
the beneficiary of a deceased civilian member 
shall be terminated upon the death of the bene- 
ficiary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 440; Pub. L. 
97-295, §1(45), Oct. 12, 1982, 96 Stat. 1298.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7087 


34 U.S.C. 1073C-3. 


Jan. 16, 1936, ch. 3, §4C; 






added Aug. 2, 1946, ch. 






740, 60 Stat. 805. 
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In subsection (a) the words "under actuarial tables 
prepared by the Civil Service Commission" are sub- 
stituted for the words "under the provisions of the 
Civil Service Retirement Act" because that Act, as 
amended in 1948, no longer provides for the computa- 
tion of actuarial values. The Secretary of the Navy, in 
administering the provisions of law codified in this sec- 
tion, uses tables prepared by the Civil Service Commis- 
sion prior to the 1948 amendment. 

1982 Act 

This amends 10:7087(a) to reflect the transfer of func- 
tions from the Civil Service Commission to the Direc- 
tor of the Office of Personnel Management under sec- 
tion 102 of Reorganization Plan No. 2 of 1978 (eff. Jan. 
1, 1979, 92 Stat. 3783). 

Amendments 

1982— Subsec. (a). Pub. L. 97-295 substituted "Director 
of the Office of Personnel Management" for "Civil 
Service Commission". 

§ 7088. Regulations 

The Secretary of the Navy shall prescribe reg- 
ulations for the administration of this chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7088 


34 U.S.C. 1073e. 


Jan. 16, 1936. oh. 3, §6. 49 
Stat. 1093. 





The appropriations authorization in the second sen- 
tence of the source is omitted as unnecessary. 



CHAPTER 609— PROFESSIONAL MILITARY 
EDUCATION SCHOOLS 

Sec. 

7101. Degree granting authority for Naval War Col- 

lege. 

7102. Degree granting authority for Marine Corps 

University. 

7103. Naval War College: acceptance of grants for 

faculty research for scientific, literary, and 
educational purposes. 

7104. Marine Corps University: acceptance of 

grants for faculty research for scientific, 
literary, and educational purposes. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, § 543(f)(2), (g)(2), 
Oct. 14, 2008, 122 Stat. 4462, 4463, added items 7101 and 
7102 and struck out former items 7101 "Naval War Col- 
lege: master of arts in national security and strategic 
studies" and 7102 "Marine Corps University: masters 
degrees; board of advisors". 

2006— Pub. L. 109-163, div. A, title V, § 522(d)(2), Jan. 6, 
2006, 119 Stat. 3243, added items 7103 and 7104. 

2001— Pub. L. 107-107, div. A, title V, § 532(b)(3)(B), 
Dec. 28, 2001, 115 Stat. 1105, substituted "masters de- 
grees; board of advisors" for "master of military stud- 
ies" in item 7102. 

1994— Pub. L. 103-337, div. A, title IX, § 911(a)(2), Oct. 
5, 1994, 108 Stat. 2828, added item 7102. 

§7101. Degree granting authority for Naval War 
College 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Navy, the President of 
the Naval War College may, upon the recom- 
mendation of the faculty of the Naval War Col- 
lege components, confer appropriate degrees 
upon graduates who meet the degree require- 
ments. 



(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the Naval War College is accredited by 
the appropriate civilian academic accrediting 
agency or organization to award the degree, as 
determined by the Secretary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the Naval War College 
to award any new or existing degree. 

(Added Pub. L. 101-510, div. A, title IX, § 912(a), 
Nov. 5, 1990, 104 Stat. 1626; amended Pub. L. 
110-417, [div. A], title V, § 543(f)(1), Oct. 14, 2008, 
122 Stat. 4461.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, text read as follows: 

"(a) Authority. — Upon the recommendation of the 
faculty of the Naval War College, the President of the 
college may confer the degree of master of arts in na- 
tional security and strategic studies upon graduates of 
the college who fulfill the requirements for the degree. 

"(b) Regulations. — The authority provided by sub- 
section (a) shall be exercised under regulations pre- 
scribed by the Secretary of the Navy. 

"(c) Naval War College Defined. — In this section, 
the term 'Naval War College' means the College of 
Naval Warfare and the College of Naval Command and 
Staff." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an institution of 
professional military education referred to in such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 
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§7102. Degree granting authority for Marine 
Corps University 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Navy, the President of 
the Marine Corps University may, upon the rec- 
ommendation of the directors and faculty of the 
Marine Corps University, confer appropriate de- 
grees upon graduates who meet the degree re- 
quirements. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the Marine Corps University is accredited 
by the appropriate civilian academic accredit- 
ing agency or organization to award the de- 
gree, as determined by the Secretary of Edu- 
cation. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the Marine Corps Uni- 
versity to award any new or existing degree. 

(d) Board of Advisors. — The Secretary of the 
Navy shall establish a board of advisors for the 
Marine Corps University. The Secretary shall 
ensure that the board is established so as to 
meet all requirements of the appropriate re- 
gional accrediting association. 

(Added Pub. L. 103-337, div. A, title IX, § 911(a)(1), 
Oct. 5, 1994, 108 Stat. 2828; amended Pub. L. 
107-107, div. A, title V, §532(a)-(b)(3)(A), (c)(1), 
Dec. 28, 2001, 115 Stat. 1104, 1105; Pub. L. 108-136, 
div. A, title V, § 531(a), Nov. 24, 2003, 117 Stat. 
1472; Pub. L. 108-375, div. A, title X, §1084(d)(31), 
Oct. 28, 2004, 118 Stat. 2063; Pub. L. 110-417, [div. 
A], title V, § 543(g)(1), Oct. 14, 2008, 122 Stat. 
4462.) 



Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, section related to conferral of master of 
military studies, master of strategic studies, and mas- 
ter of operational studies degrees by Marine Corps Uni- 
versity and establishment of a board of advisors. 

2004— Subsec. (a). Pub. L. 108-375, §1084(d)(31)(A), sub- 
stituted "Master of Military Studies" for "Author- 
ity" in heading. 

Subsec. (b). Pub. L. 108-375, §1084(d)(31)(B), sub- 
stituted "Master op Strategic Studies" for "Marine 
Corps War College" in heading. 

Subsec. (c). Pub. L. 108-375, §1084(d)(31)(C), sub- 
stituted "Master of Operational Studies" for "Com- 
mand and Staff College of the Marine Corps Uni- 
versity" in heading. 

Subsec. (d). Pub. L. 108-375, § 1084(d)(31)(D), sub- 
stituted "subsections (a), (b), and (c)" for "subsections 

(a) and (b)". 

2003— Subsecs. (c) to (e). Pub. L. 108-136 added subsec. 
(c) and redesignated former subsecs. (c) and (d) as (d) 
and (e), respectively. 

2001— Pub. L. 107-107, § 532(b)(3)(A), substituted "mas- 
ters degrees; board of advisors" for "master of military 
studies" in section catchline. 

Subsec. (a). Pub. L. 107-107, § 532(b)(1), substituted 
"upon graduates of the Command and Staff College who 
fulfill the requirements for that degree" for "upon 
graduates of the college who fulfill the requirements 
for the degree". 

Subsec. (b). Pub. L. 107-107, § 532(a)(2), added subsec. 

(b) . Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 107-107, § 532(b)(2), substituted 
"subsections (a) and (b)" for "subsection (a)". 
Pub. L. 107-107, § 532(a)(1), redesignated subsec. (b) as 

(c) . 

Subsec. (d). Pub. L. 107-107, §532(c)(l), added subsec. 

(d) . 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an institution of 
professional military education referred to in such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 531(b), Nov. 24, 2003, 
117 Stat. 1472, provided that: "The authority to confer 
the degree of master of operational studies under sec- 
tion 7102(c) of title 10, United States Code (as added by 
subsection (a)) may not be exercised until the Sec- 
retary of Education determines, and certifies to the 
President of the Marine Corps University, that the re- 
quirements established by the Command and General 
Staff College of the Marine Corps University for that 
degree are in accordance with generally applicable re- 
quirements for a degree of master of arts." [Approval 
granted by Secretary of Education on Jan. 10, 2003, for 
Marine Corps University to award the Master's degree 
in operational studies for successful completion of the 
School of Advanced Warfighting program.] 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 532(d), Dec. 28, 2001, 
115 Stat. 1105, provided that: "The authority to confer 
the degree of master of strategic studies under section 
7102(b) of title 10, United States Code (as added by sub- 
section (a)) may not be exercised until the Secretary of 
Education determines, and certifies to the President of 
the Marine Corps University, that the requirements es- 
tablished by the Marine Corps War College of the Ma- 
rine Corps University for that degree are in accordance 
with generally applicable requirements for a degree of 
master of arts. Upon receipt of such a certification, the 
President of the University shall promptly transmit a 
copy of the certification to the Committee on Armed 
Services of the Senate and Committee on Armed Serv- 
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ices of the House of Representatives." [Approval grant- 
ed by Secretary of Education on Aug. 8, 2001, for Marine 
Corps University to award the Master's degree for suc- 
cessful completion of the Marine Corps War College 
program in strategic studies.] 

Effective Date 

Section 911(b) of Pub. L. 103-337 provided that: "The 
authority provided by section 7102(a) of title 10, United 
States Code, as added by subsection (a), shall become 
effective on the date on which the Secretary of Edu- 
cation determines that the requirements established by 
the Command and Staff College of the Marine Corps 
University for the degree of master of military studies 
are in accordance with generally applicable require- 
ments for a degree of master of arts." [Approval grant- 
ed by Secretary of Education on Mar. 22, 1995, for Ma- 
rine Corps University to award the Master of Military 
Studies degree through its Command and Staff Col- 
lege.] 

Board of Advisors for Marine Corps University 

Pub. L. 103-337,div. A, title IX, §912, Oct. 5, 1994, 108 
Stat. 2828, which authorized the Secretary of the Navy 
to establish a board of advisors for the Marine Corps 
University and to ensure that the board met all re- 
quirements of the appropriate regional accrediting as- 
sociation, was repealed and restated in subsec. (d) of 
this section by Pub. L. 107-107, div. A, title V, § 532(c), 
Dec. 28, 2001, 115 Stat. 1105. 

§7103. Naval War College: acceptance of grants 
for faculty research for scientific, literary, 
and educational purposes 

(a) Acceptance of Research Grants. — The 
Secretary of the Navy may authorize the Presi- 
dent of the Naval War College to accept qualify- 
ing research grants. Any such grant may only be 
accepted if the work under the grant is to be 
carried out by a professor or instructor of the 
College for a scientific, literary, or educational 
purpose. 

(b) Qualifying Grants. — A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May Be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The President of the Naval War 
College shall use the funds in the account in ac- 
cordance with applicable provisions of the regu- 
lations and the terms and condition of the 
grants received. 

(e) Related Expenses. — Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Naval War 
College may be used to pay expenses incurred by 
the College in applying for, and otherwise pursu- 
ing, the award of qualifying research grants. 

(f) Regulations. — The Secretary shall pre- 
scribe regulations for the administration of this 
section. 

(Added Pub. L. 109-163, div. A, title V, § 522(d)(1), 
Jan. 6, 2006, 119 Stat. 3242.) 



§ 7104. Marine Corps University: acceptance of 
grants for faculty research for scientific, lit- 
erary, and educational purposes 

(a) Acceptance of Research Grants.— The 
Secretary of the Navy may authorize the Presi- 
dent of the Marine Corps University to accept 
qualifying research grants. Any such grant may 
only be accepted if the work under the grant is 
to be carried out by a professor or instructor of 
one of the institutions comprising the Univer- 
sity for a scientific, literary, or educational pur- 
pose. 

(b) Qualifying Grants.— A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May Be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds.— The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The President of the Marine Corps 
University shall use the funds in the account in 
accordance with applicable provisions of the reg- 
ulations and the terms and condition of the 
grants received. 

(e) Related Expenses.— Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Marine 
Corps University may be used to pay expenses 
incurred by the University in applying for, and 
otherwise pursuing, the award of qualifying re- 
search grants. 

(f) Regulations.— The Secretary shall pre- 
scribe regulations for the administration of this 
section. 

(Added Pub. L. 109-163, div. A, title V, § 522(d)(1), 
Jan. 6, 2006, 119 Stat. 3242.) 

PART IV— GENERAL 
ADMINISTRATION 



Chap. Sec. 
631. Secretary of the Navy: Miscellaneous 

Powers and Duties 7201 

633. Naval Vessels 7291 

[635. Repealed.] 

637. Salvage Facilities 7361 

639. United States Naval Observatory 7395 

641. Naval Petroleum Reserves 7420 

643. Civilian Employees 7471 

645. Procurement of Supplies and Services 7521 
647. Disposal of Obsolete or Surplus Mate- 
rial 7541 

649. Quarters, Utilities, and Services 7571 

651. Ships' Stores and Commissary Stores ... 7601 

653. Claims 7621 

655. Prize 7651 

657. Stay of Judicial Proceedings 7721 

659. Naval Militia 7851 

661. Accountability and Responsibility 7861 

663. Names and Insignia 7881 

665. National Oceanographic Partnership 

Program 7901 

667. Issue of Serviceable Material Other 

Than to Armed Forces 7911 
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Chap. See. 
669. Maritime Safety of Forces V921 

Amendments 

2011— Pub. L. 112-81, div. A, title III, §363(b), Dec. 31, 
2011, 125 Stat. 1379, added item for chapter 669. 

2008— Pub. L. 110-417, [div. A], title X, § 1061(a)(6), Oct. 
14, 2008, 122 Stat. 4612, added item for chapter 667 and 
struck out former item for chapter 667 "Issue of serv- 
iceable material other than to Armed Forces". 

Pub. L. 110-181, div. A, title III, § 377(b), Jan. 28, 2008, 
122 Stat. 85, added item for chapter 667. 

2000— Pub. L. 106-398, §1 [[div. A], title X, 
§ 1085(b)(3)(B)], Oct. 30, 2000, 114 Stat. 1654, 1654A-289, 
struck out "Related" after "Quarters, Utilities, and" 
in item for chapter 649. 

1996— Pub. L. 104-201, div. A, title II, § 282(a)(2), Sept. 
23, 1996, 110 Stat. 2473, added item for chapter 665. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(b)(3), Nov. 
30, 1993, 107 Stat. 1714, struck out item for chapter 635 
"Naval Aircraft". 

1984— Pub. L. 98-525, title XV, § 1532(a)(2), Oct. 19, 1984, 
98 Stat. 2631, added item for chapter 663. 

1982— Pub. L. 97-295, §1(50)(H), Oct. 12, 1982, 96 Stat. 
1300, struck out "Naval Oceanographic Office and" 
after "United States" in item for chapter 639. 

Pub. L. 97-295, §1(51)(B), Oct. 12, 1982, 96 Stat. 1300, 
added item for chapter 661. 

1980— Pub. L. 96-513, title V, §513(1), Dec. 12, 1980, 94 
Stat. 2931, substituted "7420" for "7421" in item for 
chapter 641. 

1962— Pub. L. 87-533, §2, July 10, 1962, 76 Stat. 155, sub- 
stituted "United States Naval Oceanographic" for "Hy- 
drographic" in item for chapter 639. 

CHAPTER 631— SECRETARY OF THE NAVY: 
MISCELLANEOUS POWERS AND DUTIES 

Sec. 

[7201 to 7203. Repealed.] 

7204. Schools near naval activities: financial aid. 

7205. Promotion of health and prevention of acci- 

dents. 
[7206. Repealed.] 

7207. Administration of liberated and occupied 
areas. 

[7208 to 7210. Repealed.] 

7211. Attendance at meetings of technical, profes- 

sional, or scientific organizations. 

7212. Employment of outside architects and engi- 

neers. 
[7213. Repealed.] 

7214. Apprehension of deserters and prisoners; oper- 
ation of shore patrols. 
[7215. Repealed.] 

7216. Collection, preservation, and display of cap- 
tured flags. 
[7217, 7218. Repealed.] 

7219. Leases of waterfront property from States or 

municipalities. 

7220. Gifts for welfare of enlisted members. 

7221. Acceptance and care of gifts to vessels. 

7222. Naval Historical Center Fund: references to 

Fund. 

7223. Acquisition of land for radio stations and for 

other purposes. 

7224. Transportation on naval vessels during war- 

time. 

7225. Navy Reserve flag. 

7226. Navy Reserve yacht pennant. 

7227. Foreign naval vessels and aircraft: supplies 

and services. 

7228. Merchant vessels: supplies. 

7229. Purchase of fuel. 
[7230. Repealed.] 

7231. Accounting for expenditures for obtaining in- 
formation. 

7233. Auxiliary vessels: extended lease authority. 

7234. Submarine safety programs: participation of 

NATO naval personnel. 



Sec. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(D), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for 'Naval Reserve" in items 7225 and 7226. 

2004— Pub. L. 108-375, div. A, title XII, § 1223(b), Oct. 
28, 2004, 118 Stat. 2090, added item 7234. 

2000— Pub. L. 106-398, §1 [[div. A], title IX, §942(e)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-243, substituted 
"Naval Historical Center Fund: references to Fund" for 
"Naval Historical Center Fund" in item 7222. 

1999— Pub. L. 106-65, div. A, title X, § 1014(a)(2), Oct. 5, 
1999, 113 Stat. 742, added item 7233. 

1996— Pub. L. 104-201, div. A, title X, § 1073(b)(2)(B), 
Sept. 23, 1996, 110 Stat. 2657, substituted "Naval Histori- 
cal Center Fund" for "Office of Naval Records and His- 
tory gift fund" in item 7222. 

1994— Pub. L. 103-355, title III, § 3025(b), Oct. 13, 1994, 
108 Stat. 3334, struck out item 7203 "Scientific inves- 
tigation and research". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(6), Nov. 
30, 1993, 107 Stat. 1713, struck out items 7201 "Guided 
missiles: research and development, procurement, and 
construction", 7210 "Purchase of patents, patent appli- 
cations, and licenses", 7213 "Relief of contractors and 
their employees from losses by enemy action", and 7230 
"Sale of degaussing equipment". 

1990— Pub. L. 101-510, div. A, title XIII, §1331(8), Nov. 
5, 1990, 104 Stat. 1673, struck out item 7217 "Annual re- 
port to Congress: appropriations". 

1988— Pub. L. 100-370, § 1(e)(3)(B), July 19, 1988, 102 
Stat. 845, struck out item 7209 "Rewards for recovery of 
missing naval property". 

1984— Pub. L. 98-525, title XIV, § 1401(d)(3)(B), (j)(3)(B), 
Oct. 19, 1984, 98 Stat. 2616, 2620, struck out 
"; transportation of dependents" at end of item 7204 
and struck out item 7208 "Latin American coopera- 
tion". 

1982— Pub. L. 97-258, §2(b)(ll)(A), Sept. 13, 1982, 96 
Stat. 1057, added item 7231. 

1975— Pub. L. 94-106, title VIII, § 804(b), Oct. 7, 1975, 89 
Stat. 538, struck out item 7202 "Emergency and ex- 
traordinary expenses". 

1968— Pub. L. 90-377, §4, July 5, 1968, 82 Stat. 288, 
struck out item 7215 "Naval prisons, prison farms, and 
prisoners". 

1966— Pub. L. 89-529, §1(4), Aug. 11, 1966, 80 Stat. 339, 
struck out item 7218 "Recognition for accomplish- 
ments, special service, and good conduct". 

1959— Pub. L. 86-55, §2, June 23, 1959, 73 Stat. 89, in- 
serted "and aircraft" in item 7227. 

1958— Pub. L. 85-861, §1(150), Sept. 2, 1958, 72 Stat. 1513, 
struck out item 7206 "Minor construction and exten- 
sion of structures". 

1957— Pub. L. 85-43, §1(2), May 31, 1957, 71 Stat. 45, 
added item 7230. 

[§7201. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 824(a)(1), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 442, au- 
thorized Secretary of the Navy to conduct research and 
development relating to guided missiles and to procure 
and construct guided missiles. 

[§7202. Repealed. Pub. L. 94-106, title VIII, 
§ 804(b), Oct. 7, 1975, 89 Stat. 538] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 442, re- 
lated to authority of Secretary of the Navy to provide 
for emergency and extraordinary expenses and to dele- 
gation of such authority to other persons in the De- 
partment of the Navy. See section 127 of this title. 

[§7203. Repealed. Pub. L. 103-355, title III, 
§ 3025(a), Oct. 13, 1994, 108 Stat. 3334] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 442; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(34), 72 Stat. 1566, au- 
thorized Secretary of the Navy to make expenditures 
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for scientific investigations and research from any- 
naval appropriation available for those purposes and to 
delegate this authority within Navy. 

§ 7204. Schools near naval activities: financial aid 

(a) The Secretary of the Navy may contribute, 
out of funds specifically appropriated for the 
purpose, to the support of schools in any local- 
ity where a naval activity is located if he finds 
that the schools available in the locality are in- 
adequate for the welfare of the dependents of— 

(1) members of the naval service; 

(2) civilian officers and employees of the De- 
partment of the Navy; 

(3) members of the Coast Guard when it is 
operating as a service in the Navy; and 

(4) members of the National Oceanic and At- 
mospheric Administration serving- with the 
Navy; 

who are stationed at the activity. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 442; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §513(24), Dec. 12, 1980, 94 Stat. 
2932; Pub. L. 98-525, title XIV, § r401(j)(3)(A), (B), 
Oct. 19, 1984, 98 Stat. 2620; Pub. L. 99-145, title 
XIII, §1303(a)(23), Nov. 8, 1985, 99 Stat. 739.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7204 


5 U.S.C. 421(1. 

5 U.S.C. 421g(b), (c). 

5 U.S.C. 412a. 


Aug-. 2. 1946, ch. 756, §13. 

60 Stat. 854. 
Aug. 2, 1946, ch. 756, 

§ 40(b), (c). 60 Stat. 858. 
Aug-. 2. 1946, ch. 756, §39, 

60 Stat. 858. 





In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 5 U.S.C. 421d 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 



Amendments 

1985 — Subsec. (a). Pub. L. 99-145 ran in "contribute, 
out of" after "Secretary of the Navy may", and re- 
aligned margins of els. (1) to (4) and provision following 
Ol. (4). 

1984— Pub. L. 98-525, § 1401(j)(3)(B), struck out 
"; transportation of dependents" in section catchline. 

Subsec. (a). Pub. L. 98-525, § 1401(j)(3)(A), substituted 
"The Secretary of the Navy may" for "The Secretary 
of the Navy may — ", struck out "(1)" before "contrib- 
ute out of", thereby eliminating paragraph designa- 
tion, redesignated els. (A) to (D) as (1) to (4), respec- 
tively, substituted "the activity." for "the activity; 
and", and struck out par. (2), which provided for trans- 
portation between the schools and the activity when 
the schools are not accessible by regular means of 
transportation. 

1980— Subsec. (a)(1)(D). Pub. L. 96-513 substituted 
"National Oceanic and Atmospheric Administration" 
for "Environmental Science Services Administration". 

1966— Subsec. (a)(1)(D). Pub. L. 89-718 substituted 
"Environmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective Oct. 1, 1985, 
see section 1404 of Pub. L. 98-525, set out as an Effective 
Date note under section 520b of this title. 



Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7205. Promotion of health and prevention of ac- 
cidents 

(a) The Secretary of the Navy may make such 
expenditures as he considers appropriate to pre- 
vent accidents and to promote the safety and oc- 
cupational health of — 

(1) members of the naval service on active 
duty; 

(2) civilian officers and employees of the De- 
partment of the Navy; 

(3) members of the Coast Guard when it is 
operating as a service in the Navy; and 

(4) members of the National Oceanic and At- 
mospheric Administration serving with the 
Navy. 

The expenditures may include payments for 
clothing, equipment, and other materials nec- 
essary for the purposes of this section. Any ap- 
propriation available for the activities in which 
the personnel are engaged shall be available for 
these purposes. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 443; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §513(24), Dec. 12, 1980, 94 Stat. 
2932.) 



HISTORICAL AND REVISION NOTES 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7205 


5 U.S.C. 421e(b). 

5 U.S.C. 421g(b), (c). 

5 U.S.C. 412a. 


Aug. 2, 1946. ch. 756. 

§ 24(b), 60 Stat. 856. 
Aug. 2, 1946. ch. 756. 

§ 40(b), (c), 60 Stat. 858. 
Aug. 2, 1946. ch. 756. §39, 

60 Stat. 858. 





In subsection (a) the word "maintenance" is omitted 
as surplusage. 

In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 5 U.S.C. 
421e(b) contains no authority for the Secretary of the 
Navy to prescribe regulations for the administration of 
that section. 

Amendments 

1980— Subsec. (a)(4). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 
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1966— Subsec. (a)(4). Pub. L. 89-718 substituted "Envi- 
ronmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

[§7206. Repealed. Pub. L. 85-861, §36B(22), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 443, re- 
lated to minor construction and extension of struc- 
tures. 

§ 7207. Administration of liberated and occupied 
areas 

(a) The Secretary of the Navy may, out of any 
appropriation made for the purpose, provide for 
the administration of liberated and occupied 

by the Department of the Navy. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 443.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7207 


5 U.S.C. 421f (as applica- 
ble to administration 
of liberated and occu- 
pied areas). 

5 U.S.C. 412a. 


Aug-. 2, 1946, ch. 756, §38 
(as applicable to ad- 
ministration of liber- 
ated and occupied 
areas), 60 Stat. 858. 

Aug-. 2, 1946, ch. 756, §39. 
60 Stat. 858. 





In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 5 U.S.C. 421f 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 



[§7208. Repealed. Pub. L. 98-525, title XIV, 
§ 1401(d)(3)(A), Oct. 19, 1984, 98 Stat. 2616] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 443, au- 
thorized the Secretary of the Navy to pay the travel, 
subsistence, special compensation, and other expenses 
of officers and students of Latin American countries 
that the Secretary considers necessary for Latin Amer- 
ican cooperation. See section 1050 of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1985, see section 1404 of Pub. 
L. 98-525, set out as an Effective Date note under sec- 
tion 520b of this title. 



[§7209. Repealed. Pub. L. 100-370, § 1(e)(3)(A), 
July 19, 1988, 102 Stat. 845] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 444, re- 
lated to rewards for recovery of missing naval property. 
See section 2252 of this title. 

[§7210. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 824(a)(2), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 444, au- 
thorized Secretary of the Navy to purchase patents, 
patent applications, and licenses. 

§ 7211. Attendance at meetings of technical, pro- 
fessional, or scientific organizations 

(a) The Secretary of the Navy may authorize — 

(1) members of the naval service on active 
duty; 

(2) civilian officers and employees of the De- 
partment of the Navy; 

(3) members of the Coast Guard when it is 
operating as a service in the Navy; and 

(4) members of the National Oceanic and At- 
mospheric Administration serving with the 
Navy; 

to attend meetings of technical, professional, 
scientific, and similar organizations, if the Sec- 
retary believes that their attendance will bene- 
fit the Department. The personnel may be reim- 
bursed for their expenses at the rates prescribed 
by law. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 444; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §513(24), Dec. 12, 1980, 94 Stat. 
2932.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7211 


5 U.S.C. 421c. 

5 U.S.C. 421g(b), (c). 

5 U.S.C. 412a. 


Aug. 2, 1946. oh. 756. §1, 

60 Stat. 853. 
Aug. 2, 1946. oh. 756. 

§ 40(b), (o), 60 Stat. 858. 
Aug. 2, 1946. oh. 756. §39, 

60 Stat. 858. 





In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 5 U.S.C. 421c 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 



Amendments 

1980— Subsec. (a)(4). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 

1966— Subsec. (a)(4). Pub. L. 89-718 substituted "Envi- 
ronmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 



Page 2103 



TITLE 10— ARMED FORCES 



§7216 



Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7212. Employment of outside architects and en- 
gineers 

(a) Whenever the Secretary of the Navy be- 
lieves that the existing facilities of the Depart- 
ment of the Navy are inadequate and he consid- 
ers it advantageous to national defense, he may 
employ, by contract or otherwise, without ad- 
vertising and without reference to sections 305, 
3324, and 7204, chapter 51, and subchapters III, 
IV, and VI of chapter 53 of title 5, architectural 
or engineering corporations, or firms, or individ- 
ual architects or engineers, to produce designs, 
plans, drawings, and specifications for the ac- 
complishment of any naval public works or util- 
ities project or for the construction of any ves- 
sel or aircraft, or part thereof. 

(b) The fee for any service under this section 
may not exceed 6 percent of the estimated cost, 
as determined by the Secretary, of the project 
to which the fee applies. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 444; Pub. L. 
89-718, §28, Nov. 2, 1966, 80 Stat. 1119; Pub. L. 
95-454, title VII, § 703(c)(3), title VIII, 
§801(a)(3)(I), Oct. 13, 1978, 92 Stat. 1217, 1222; Pub. 
L. 96-513, title V, §513(25), Dec. 12, 1980, 94 Stat. 
2932.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7212 


34 U.S.C. 556. 


Apr. 25, 1939. ch. 87, §3, 53 
Stat. 591. 





In subsection (a) the word "outside" is omitted as 
surplusage and the words "architects or engineers" are 
inserted for clarity. The words "without advertising" 
are substituted for the reference to R.S. 3609, for brev- 
ity and clarity. 

Amendments 

1980— Subsec. (a). Pub. L. 96-513 substituted "and 7204, 
chapter 51, and subchapters III, IV, and VI of chapter 53 
of" for "5101-5115, 5331-5338, 5341, 5342, and 7204 of title 
5 and subchapter VI of chapter 53 of such". 

1978— Subsec. (a). Pub. L. 95-454, §801(a)(3)(I), inserted 
reference to subchapter VI of chapter 53 of title 5. 

Pub. L. 95-454, § 703(c)(3), substituted "7204" for 
"7154". 

1966 — Subsec. (a). Pub. L. 89-718 substituted "sections 
305, 3324, 5101-5115, 5331-5338, 5341, 5342, and 7154 of title 
5" for "sections 1071-1153 of title 5". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Amendment by section 703(c)(3) of Pub. L. 95-454 ef- 
fective 90 days after Oct. 13, 1978, see section 907 of Pub. 
L. 95-454, set out as a note under section 1101 of Title 
5, Government Organization and Employees. 

Amendment by section 801(a)(3)(I) of Pub. L. 95-454 ef- 
fective on first day of first applicable pay period begin- 



ning on or after 90th day after Oct. 13, 1978, see section 
801(a)(4) of Pub. L. 95-454, set out as an Effective Date 
note under section 5361 of Title 5. 

[§7213. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 824(a)(3), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 445, re- 
lated to relief of contractors and their employees from 
losses by enemy action. 

§ 7214. Apprehension of deserters and prisoners; 
operation of shore patrols 

(a) The Secretary of the Navy may make such 
expenditures out of available appropriations as 
he considers necessary to — 

(1) apprehend and deliver deserters, strag- 
glers, and prisoners; and 

(2) operate shore patrols. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 445.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7214 


34 U.S.C. 606. 


Aug. 2, 1946. oh. 756. §22, 






60 Stat. 856. 




5 U.S.C. 421g(d). 


Aug. 2, 1946. oh. 756. 






§ 40(d), 60 Stat. 858. 




5 U.S.C. 412a. 


Aug. 2, 1946. oh. 756. §39, 






60 Stat. 858. 



In subsection (a) the word "naval" is omitted as sur- 
plusage. 

In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 34 U.S.C. 606 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 

[§7215. Repealed. Pub. L. 90-377, §6(2), July 5, 
1968, 82 Stat. 288] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 445, au- 
thorized Secretary of the Navy to maintain and operate 
naval prisons and prison farms and to provide for sub- 
sistence, welfare, recreation, and education of naval 
prisoners. 

§ 7216. Collection, preservation, and display of 
captured flags 

The Secretary of the Navy shall collect all 
flags, standards, and colors taken by the Navy 
or the Marine Corps from enemies of the United 
States. These flags, standards, and colors shall 
be delivered to the President. Under his direc- 
tion they shall be preserved and displayed in 
any public place he considers proper. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 445.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7216 


5 U.S.C. 418. 


R.S. 428; R.S. 1554; R.S. 
1555. 





The words "from time to time cause to be", "trans- 
mitted to him", and "for the purpose of being" are 
omitted as surplusage. The words "Marine Corps" are 
inserted for clarity, since the provision is interpreted 
as applicable thereto. 
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[§7217. Repealed. Pub. L. 101-510, div. A, title 
XIII, § 1322(a)(15), Nov. 5, 1990, 104 Stat. 1672] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 445, re- 
lated to reports to Congress concerning appropriations 
for Department of the Navy. 

[§7218. Repealed. Pub. L. 89-529, §1(3), Aug. 11, 
1966, 80 Stat. 339; Pub. L. 97-295, § 1(46), Oct. 
12, 1982, 96 Stat. 1298] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 445, au- 
thorized Secretary of Navy to give special recognition 
to members of naval service for excellence, special 
service and good conduct in naval service. Subsec. (b) 
of this section was amended by Pub. L. 89-718, §8(a), 
Nov. 2, 1966, 80 Stat. 1117, subsequent to repeal of this 
section by Pub. L. 89-529, and as so amended had pro- 
vided that the Secretary had the same power with re- 
spect to members of Coast Guard when the Coast Guard 
was operating as a service in the Navy and to members 
of Environmental Science Services Administration 
serving with the Navy. Pub. L. 97-295, §1(46), repealed 
subsec. (b). Pub. L. 89-718, §8(a), was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

§7219. Leases of waterfront property from States 
or municipalities 

In leasing waterfront property from a State or 
municipality, the Secretary of the Navy may 
provide in the lease, where it is required by 
state law or municipal charter, that, as part or 
all of the consideration, any improvements 
placed upon the property by the United States 
become the property of the lessor when the 
lease, including any renewal, ends. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 446.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7219 


34 U.S.C. 521. 


July 1, 1918, ch. 114, 40 
Stat. 705 (2d par.). 





§ 7220. Gifts for welfare of enlisted members 

The Secretary of the Navy may accept gifts 
for use in providing recreation, amusement, and 
contentment for enlisted members of the naval 
service. The fund "Ships' Stores Profits, Navy" 
shall be credited with these gifts. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 446.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7220 


5 U.S.C. 419a. 


June 30, 1932, ch. 318. 47 
Stat. 424 (2d proviso). 





The words "and contributions from organizations, in- 
dividuals, or others" are omitted as surplusage. 



§ 7221. Acceptance and care of gifts to vessels 

The Secretary of the Navy may accept and 
care for such gifts of silver, colors, books, or 
other articles of equipment or furniture as, in 
accordance with custom, are made to vessels of 
the Navy. Necessary expenses incident to the 
care of gifts that are accepted shall be paid from 
the appropriation for the maintenance and oper- 
ation of vessels. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 446.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7221 


5 U.S.C. 419. 


May 20. 1908. ch. 182, 35 
Stat. 171. 





The words "in the form" and "by States, municipali- 
ties, or otherwise" are omitted as surplusage. The 
words "the appropriation for the maintenance and op- 
eration of vessels" are substituted for the words "the 
appropriation 'Equipment of Vessels'" to identify by a 
general description, rather than by a specific appro- 
priation title, the appropriation authorized to be used. 

§ 7222. Naval Historical Center Fund: references 
to Fund 

Any reference in a law, regulation, document, 
paper, or other record of the United States to 
the Naval Historical Center Fund formerly 
maintained under this section shall be deemed 
to refer to the Department of the Navy General 
Gift Fund maintained under section 2601 of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 446; Pub. L. 
104-201, div. A, title X, § 1073(b)(1), (2)(A), Sept. 
23, 1996, 110 Stat. 2657; Pub. L. 106-398, §1 [[div. 
A], title IX, § 942(d)(2)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-242.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7222 


5 U.S.C. 419b. 


Mar. 4, 1937, ch. 26, 50 
Stat. 25. 





In subsection (a) the word "receive" and the words 
"from individuals or others" and "of the United 
States" are omitted as surplusage. The title of the "Of- 
fice of Naval Records and Library, Navy Department" 
is changed to "Office of Naval Records and History", in 
accordance with a directive of the Secretary of the 
Navy dated March 10, 1949. 

Subsection (b) is rewritten for clarity and to conform 
to a similar statement appearing in 5 U.S.C. 150s. 

Amendments 

2000 — Pub. L. 106-398 amended section catchline and 
text generally. Prior to amendment, section related to 
acceptance and administration of gifts, bequests, and 
loans for the benefit of the Naval Historical Center. 

1996— Pub. L. 104-201, § 1073(b)(2)(A), substituted 
"Naval Historical Center Fund" for "Office of Naval 
Records and History gift fund" in section catchline. 

Subsecs. (a), (c). Pub. L. 104-201, § 1073(b)(1), sub- 
stituted "Naval Historical Center" for "Office of Naval 
Records and History" wherever appearing. 

Merger of Naval Historical Center Fund Into 
Department of the Navy General Gift Fund 

Pub. L. 106-398, §1 [[div. A], title IX, §942(a)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-241, provided that: 

"(1) The Secretary of the Navy shall transfer all 
amounts in the Naval Historical Center Fund main- 
tained under section 7222 of title 10, United States 
Code, to the Department of the Navy General Gift Fund 
maintained under section 2601 of such title. Upon com- 
pleting the transfer, the Secretary shall close the 
Naval Historical Center Fund. 

"(2) Amounts transferred to the Department of the 
Navy General Gift Fund under this subsection shall be 
merged with other amounts in that Fund and shall be 
available for the purposes for which amounts in that 
Fund are available." 
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§ 7223. Acquisition of land for radio stations and 
for other purposes 

Land of the United States that is under the 
control of any department or agency of the 
United States may be mutually selected as a 
site for a naval radio station by the Secretary of 
the Navy and the head of the department or 
agency having control of the land. By direction 
of the President, land so selected may be trans- 
ferred to and placed under the jurisdiction of the 
Department of the Navy for use as a naval radio 
station or for any other naval purpose. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 447.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7223 


34 U.S.C. 523. 


Aug. 29, 1916, oh. 417, 39 
Stat. 606 (3d proviso). 





The word "agency" is substituted for the word 
"branch" to conform to present terminology. The 
words "by the Secretary of the Navy and the head of 
the department or agency having control of the land" 
are added to identify the officials who "mutually" se- 
lect the site. 

§7224. Transportation on naval vessels during 
wartime 

In time of war or during a national emergency 
declared by the President, such persons as the 
Secretary of the Navy authorizes by regulation 
may be transported and subsisted on naval ves- 
sels at Government expense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 447.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7224 


34 U.S.C. 474. 


Aug. 2. 1946, oh. 756, §18, 
60 Stat. 855. 





Termination of War and Emergencies 

Joint Res. July 25, 1947, ch. 327, §3, 61 Stat. 451, pro- 
vided that in the interpretation of section 474 of former 
Title 34, the date July 25, 1947, should be deemed to be 
the date of termination of any state of war theretofore 
declared by Congress and of the national emergencies 
proclaimed by the President on Sept. 8, 1939, and May 
27, 1941. 

The state of war with Japan ended on Apr. 28, 1952, by 
the coming into effect of the Treaty of Peace with 
Japan on that date. The state of war with Germany 
ended on Oct. 19, 1951. See notes preceding section 1 of 
Appendix to Title 50, War and National Defense. 

§ 7225. Navy Reserve flag 

The Secretary of the Navy shall prescribe a 
suitable flag to be known as the Navy Reserve 
flag. This flag may be flown by a seagoing mer- 
chant vessel if— 

(1) the vessel is documented under the laws 
of the United States; 

(2) the vessel has been designated by the 
Secretary, under such regulations as he pre- 
scribes, as suitable for service as a naval aux- 
iliary in time of war; and 

(3) the master or commanding officer and at 
least half of the other licensed officers of the 
vessel are members of the Navy. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 447; Pub. L. 
109-163, div. A, title V, §515(b)(l)(T), (3)(D), Jan. 
6, 2006, 119 Stat. 3233, 3234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7225 


50 U.S.C. 1048. 


July 9, 1952. oh. 608, §409. 
66 Stat. 499. 





In clause (3) the words "at least half" are substituted 
for the words "not less than 50 per centum". The words 
"or Naval Reserve" are omitted as surplusage, since 
the Navy includes the Naval Reserve. 

Amendments 

2006— Pub. L. 109-163, § 515(b)(3)(D), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(T), substituted "Navy Re- 
serve" for "Naval Reserve" in introductory provisions. 

§ 7226. Navy Reserve yacht pennant 

The Secretary of the Navy shall prescribe a 
suitable pennant to be known as the Navy Re- 
serve yacht pennant. This pennant may be flown 
by a yacht or similar vessel if— 

(1) the vessel is documented under the laws 
of the United States; 

(2) the vessel has been designated by the 
Secretary, under such regulations as he pre- 
scribes, as suitable for service as a naval aux- 
iliary in time of war; and 

(3) the captain or owner of the vessel is a 
member of the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 447; Pub. L. 
109-163, div. A, title V, §515(b)(l)(U), (3)(E), Jan. 
6, 2006, 119 Stat. 3233, 3234.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7226 


50 U.S.C. 1049. 


July 9. 1952. ch. 608, §410. 
66 Stat. 499. 





In clause (3) the words "or Naval Reserve" are omit- 
ted as surplusage, since the Navy includes the Naval 
Reserve. 



Amendments 

2006— Pub. L. 109-163, § 515(b)(3)(E), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(U), substituted "Navy Re- 
serve" for "Naval Reserve" in introductory provisions. 

§ 7227. Foreign naval vessels and aircraft: sup- 
plies and services 

(a) The Secretary of the Navy, under such reg- 
ulations as he prescribes, may authorize any 
United States naval vessel or activity to furnish 
any of the following supplies or services, when 
in the best interests of the United States, on a 
reimbursable basis without an advance of funds 
if similar supplies and services are furnished on 
a like basis to naval vessels and military air- 
craft of the United States by the foreign country 
concerned: 

(1) Routine port services in territorial wa- 
ters of the United States or in waters under 
United States control, including pilotage, 
tugs, garbage removal, line-handling, and util- 
ities, to naval vessels of foreign countries. 

(2) Routine airport services, including land- 
ing and takeoff assistance, use of runways, 
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parking- and servicing, to military aircraft of 
foreign countries. 

(3) Miscellaneous supplies, including fuel, 
provisions, spare parts, and general stores, but 
not including ammunition, to naval vessels 
and military aircraft of foreign countries. 

(4) Overhauls, repairs, and alterations to- 
gether with necessary equipment and its in- 
stallation required in connection therewith, to 
naval vessels and military aircraft of foreign 
countries. 

(b) (1) Routine port and airport services may be 
furnished under this section at no cost to the 
foreign country concerned where such services 
are provided by United States naval personnel 
and equipment without direct cost to the Navy. 

(2) When furnishing routine port services 
under this section to naval vessels of a foreign 
country, the Secretary may furnish such serv- 
ices without reimbursement if such services are 
provided under an agreement that provides for 
the reciprocal furnishing by such country of rou- 
tine port services to naval vessels of the United 
States without reimbursement. When furnishing 
routine airport services under this section to 
military aircraft of a foreign country, the Sec- 
retary may furnish such services without reim- 
bursement if such services are provided under an 
agreement that provides for the reciprocal fur- 
nishing by such country of routine airport serv- 
ices to military aircraft of the United States 
without reimbursement. 

(3) If routine port or airport services are fur- 
nished under this section by a working-capital 
fund activity of the Navy established under sec- 
tion 2208 of this title and such activity is not re- 
imbursed directly for the costs incurred by the 
activity in furnishing those services by reason 
of paragraph (2), the working-capital fund activ- 
ity shall be reimbursed for such costs out of op- 
erating funds currently available to the Navy. 

(c) Payments for supplies and services fur- 
nished under this section may be credited to 
current appropriations so as to be available for 
the same purpose as the appropriation initially 
charged. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 447; Pub. L. 
86-55, §1, June 23, 1959, 73 Stat. 89; Pub. L. 98-94, 
title XII, § 1219(a), Sept. 24, 1983, 97 Stat. 691; 
Pub. L. 98-525, title XIV, §1405(49), Oct. 19, 1984, 
98 Stat. 2625; Pub. L. 102-190, div. A, title X, 
§1048, Dec. 5, 1991, 105 Stat. 1468.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7227 


34 U.S.C. 555d, 34 U.S.C. 
555e. 


May 27, 1953, ch. 67, 67 
Stat. 34. 





Amendments 

1991— Subsec. (a). Pub. L. 102-190, § 1048(a), struck out 
"friendly" before "foreign country" in introductory 
provisions and "friendly" before "foreign countries" in 
pars. (1) to (4). 

Subsec. (b)(2). Pub. L. 102-190, § 1048(b), struck out 
subpar. (A) designation, substituted "naval vessels of a 
foreign country" for "naval vessels of an allied coun- 
try", inserted after first sentence "When furnishing 
routine airport services under this section to military 
aircraft of a foreign country, the Secretary may fur- 
nish such services without reimbursement if such serv- 



ices are provided under an agreement that provides for 
the reciprocal furnishing by such country of routine 
airport services to military aircraft of the United 
States without reimbursement.", designated last sen- 
tence relating to furnishing of routine services by a 
working-capital fund activity of the Navy as par. (3), 
and struck out former subpar. (B) which defined "allied 
country". 

Subsec. (b)(3). Pub. L. 102-190, § 1048(b)(5), designated 
last sentence of par. (2) relating to furnishing of rou- 
tine services by a working-capital fund activity of the 
Navy as par. (3) and substituted "port or airport serv- 
ices" for "port services" and "paragraph (2)" for "this 
paragraph' ' . 

1984— Subsec. (a)(1), (2). Pub. L. 98-525, § 1405(49)(A), 
(C), in els. (1) and (2), substituted "Routine" for "rou- 
tine" and a period for the semicolon at the end. 

Subsec. (a)(3). Pub. L. 98-525, § 1405(49)(B), (D), sub- 
stituted "Miscellaneous" for "miscellaneous" and a pe- 
riod for "; and". 

1983 — Subsec. (b). Pub. L. 98-94 designated existing 
provisions as par. (1) and added par. (2). 

1959 — Pub. L. 86-55 authorized supplies and services to 
be furnished by any United States naval vessel or activ- 
ity, and the furnishing of supplies and services to air- 
craft, eliminated provisions which limited the furnish- 
ing of supplies on a reimbursable basis to ships of for- 
eign countries that had entered into a prior reciprocal 
agreement, and which permitted services, including 
overhauling, repairs, alterations and installation of 
equipment, to be furnished only if funds to cover the 
estimated cost thereof were advanced, and permitted 
the furnishing of routine port and airport services at no 
cost where such services are without direct cost to the 
Navy. 

Effective Date of 1983 Amendment 

Section 1219(b) of Pub. L. 98-94 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on October 1, 1983." 

§ 7228. Merchant vessels: supplies 

(a) The Secretary of the Navy, under such reg- 
ulations as he prescribes, may sell to a mer- 
chant ship such fuel and other supplies as may 
be required to meet its necessities if the ship is 
unable — 

(1) to procure the supplies from other 
sources at its present location; and 

(2) to proceed to the nearest port where they 
may be obtained without endangering the 
safety of the ship, the health and comfort of 
its personnel, or the safe condition of the 
property carried on it. 

(b) Sales under this section shall be at such 
prices as the Secretary considers reasonable. 
Payment shall be made on a cash basis or on 
such other basis as will reasonably assure 
prompt payment. Amounts received from such a 
sale shall, unless otherwise directed by another 
provision of law, be credited to the current ap- 
propriation concerned and are available for the 
same purposes as that appropriation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 448.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7228 


34 U.S.C. 555f. 


June 4, 1954. oh. 264, §3, 
68 Stat. 176. 





§ 7229. Purchase of fuel 

In buying fuel, the Secretary of the Navy may, 
in any manner he considers proper, buy the kind 
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of fuel that is best adapted to the purpose for 
which it is to be used. 

(Aug. 10, 1956, oh. 1041, 70A Stat. 448.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7229 


34 U.S.C. 580. 


R.S. 3728. 





The first sentence is omitted as covered by §2 of the 
Act of Mar. 3, 1933, ch. 212 (41 U.S.C. 10a). The words 
"for the Navy, or for naval stations and yards" are 
omitted, since R.S. 3728 has been interpreted as author- 
izing the Armed Services Petroleum Purchasing Agen- 
cy to negotiate contracts for the purchase of fuel, not 
only when acting as a procuring activity for the Navy, 
but also when filling the consolidated fuel require- 
ments of the armed forces. The word "may" is sub- 
stituted for the words "shall have the power to" for 
uniformity. The words "discriminate and" are omitted 
as surplusage. 

[§7230. Repealed. Pub. L. 103-160, div. A, title 
Vin, § 824(a)(4), Nov. 30, 1993, 107 Stat. 1707] 

Section, added Pub. L. 85-43, §1(1), May 31, 1957, 71 
Stat. 44; amended Pub. L. 87-651, title I, §125, Sept. 7, 
1962, 76 Stat. 514, related to sale of degaussing equip- 
ment. 

§7231. Accounting for expenditures for obtaining 
information 

When the Secretary of the Navy decides that 
an expenditure by the Department of the Navy 
from an appropriation for obtaining information 
from anywhere in the world may be made public, 
the expenditure shall be accounted for specifi- 
cally. When the Secretary decides that an ex- 
penditure should not be made public, the Sec- 
retary shall make a certificate on the amount of 
the expenditure. The certificate is a sufficient 
voucher for the amount stated to have been 
spent. 

(Added Pub. L. 97-258, §2(b)(ll)(B), Sept. 13, 1982, 
96 Stat. 1057.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7231 


31:108. 


Aug. 29, 1916, ch. 417 (2d 
proviso under heading 
"Pay, Miscellaneous 1 '), 
39 Stat. 557. 





The words "anywhere in the world" are substituted 
for "abroad and at home", and the words "decides that 
an expenditure should not be made public" are sub- 
stituted for "may think it advisable not to specify", for 
clarity and consistency. 



§ 7233. 1 Auxiliary vessels: extended lease author- 
ity 

(a) Authorized Contracts. — Subject to sub- 
section (b), the Secretary of the Navy may enter 
into contracts with private United States ship- 
yards for the construction of new surface vessels 
to be acquired on a long-term lease basis by the 
United States from the shipyard or other private 
person for any of the following: 

(1) The combat logistics force of the Navy. 

(2) The strategic sealift force of the Navy. 



!So in original. No section 7232 has been enacted. 



(3) Other auxiliary support vessels for the 
Department of Defense. 

(b) Contracts Required To Be Authorized by 
Law. — A contract may be entered into under 
subsection (a) with respect to a specific vessel 
only if the Secretary is specifically authorized 
by law to enter into such a contract with re- 
spect to that vessel. As part of a request to Con- 
gress for enactment of any such authorization 
by law, the Secretary of the Navy shall provide 
to Congress the Secretary's findings under sub- 
section (g). 

(c) Term of Contract. — In this section, the 
term "long-term lease" means a lease, bareboat 
charter, or conditional sale agreement with re- 
spect to a vessel the term of which (including 
any option period) is for a period of 20 years or 
more. 

(d) Option To Buy. — A contract entered into 
under subsection (a) may include options for the 
United States to purchase one or more of the 
vessels covered by the contract at any time dur- 
ing, or at the end of, the contract period (includ- 
ing any option period) upon payment of an 
amount equal to the lesser of (1) the un- 
amortized portion of the cost of the vessel plus 
amounts incurred in connection with the termi- 
nation of the financing arrangements associated 
with the vessel, or (2) the fair market value of 
the vessel. 

(e) Domestic Construction. — The Secretary 
shall require in any contract entered into under 
this section that each vessel to which the con- 
tract applies — 

(1) shall have been constructed in a shipyard 
within the United States; and 

(2) upon delivery, shall be documented under 
the laws of the United States. 

(f) Vessel Operation. — (1) The Secretary may 
operate a vessel held by the Secretary under a 
long-term lease under this section through a 
contract with a United States corporation with 
experience in the operation of vessels for the 
United States. Any such contract shall be for a 
term as determined by the Secretary. 

(2) The Secretary may provide a crew for any 
such vessel using civil service mariners only 
after an evaluation taking into account — 

(A) the fully burdened cost of a civil service 
crew over the expected useful life of the vessel; 

(B) the effect on the private sector man- 
power pool; and 

(C) the operational requirements of the De- 
partment of the Navy. 

(g) Contingent Waiver of Other Provisions 
of Law. — (1) The Secretary may waive the appli- 
cability of subsections (e)(2) and (f) of section 
2401 of this title to a contract authorized by law 
as provided in subsection (b) if the Secretary 
makes the following findings with respect to 
that contract: 

(A) The need for the vessels or services to be 
provided under the contract is expected to re- 
main substantially unchanged during the con- 
templated contract or option period. 

(B) There is a reasonable expectation that 
throughout the contemplated contract or op- 
tion period the Secretary of the Navy (or, if 
the contract is for services to be provided to, 
and funded by, another military department, 
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the Secretary of that military department) 
will request funding for the contract at the 
level required to avoid contract cancellation. 

(C) The timeliness of consideration of the 
contract by Congress is such that such a waiv- 
er is in the interest of the United States. 

(2) The Secretary shall submit a notice of any 
waiver under paragraph (1) to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives. 

(h) Source of Funds for Termination Liabil- 
ity. — If a contract entered into under this sec- 
tion is terminated, the costs of such termi- 
nation may be paid from — 

(1) amounts originally made available for 
performance of the contract; 

(2) amounts currently available for oper- 
ation and maintenance of the type of vessels 
or services concerned and not otherwise obli- 
gated; or 

(3) funds appropriated for those costs. 

(Added Pub. L. 106-65, div. A, title X, § 1014(a)(1), 
Oct. 5, 1999, 113 Stat. 741.) 

Effective Date 

Pub. L. 106-65, div. A, title X, § 1014(c), Oct. 5, 1999, 113 
Stat. 742, provided that: "Section 7233 of title 10, United 
States Code, as added by subsection (a), shall take ef- 
fect on October 1, 1999." 

§ 7234. Submarine safety programs: participation 
of NATO naval personnel 

(a) Acceptance of Assignment of Foreign 
Naval Personnel. — In order to facilitate the 
development, standardization, and interoper- 
ability of submarine vessel safety and rescue 
systems and procedures, the Secretary of the 
Navy may conduct a program under which mem- 
bers of the naval service of any of the member 
nations of the North Atlantic Treaty Organiza- 
tion may be assigned to United States com- 
mands to work on such systems and procedures. 

(b) Reciprocity Not Required. — The author- 
ity under subsection (a) is not an exchange pro- 
gram. Reciprocal assignments of members of the 
Navy to the naval service of a foreign country is 
not a condition for the exercise of such author- 
ity. 

(c) Costs for Foreign Personnel. — (1) The 
United States may not pay the following costs 
for a member of a foreign naval service sent to 
the United States under the program authorized 
by this section: 

(A) Salary. 

(B) Per diem. 

(C) Cost of living. 

(D) Travel costs. 

(E) Cost of language or other training. 

(F) Other costs. 

(2) Paragraph (1) does not apply to the follow- 
ing costs, which may be paid by the United 
States: 

(A) The cost of temporary duty directed by 
the Secretary of the Navy or an officer of the 
Navy authorized to do so. 

(B) The cost of training programs conducted 
to familiarize, orient, or certify members of 
foreign naval services regarding unique as- 
pects of their assignments. 



(C) Costs incident to the use of the facilities 
of the Navy in the performance of assigned du- 
ties. 

(d) Relationship to Other Authority. — The 
provisions of this section shall apply in the exer- 
cise of any authority of the Secretary of the 
Navy to enter into an agreement with the gov- 
ernment of a foreign country, subject to the 
concurrence of the Secretary of State, to pro- 
vide for the assignment of members of the naval 
service of the foreign country to a Navy sub- 
marine safety program. The Secretary of the 
Navy may prescribe regulations for the applica- 
tion of this section in the exercise of such au- 
thority. 

(e) Termination of Authority. — The Sec- 
retary of the Navy may not accept the assign- 
ment of a member of the naval service of a for- 
eign country under this section after September 
30, 2008. 

(Added Pub. L. 108-375, div. A, title XII, § 1223(a), 
Oct. 28, 2004, 118 Stat. 2089.) 

CHAPTER 633— NAVAL VESSELS 

Sec. 

7291. Classification. 

7292. Naming-. 

7293. Number In service In time of peace. 

7294. Suspension of construction In case of treaty. 

7295. Vessels: under-age. 
[7296. Repealed.] 

7297. Changing category or type: limitations. 
[7298. Repealed.] 

7299. Contracts: applicability of chapter 65 of title 

41. 

7299a. Construction of combatant and escort vessels 
and assignment of vessel projects. 

7300. Contracts for nuclear ships: sales of naval 

shipyard articles and services to private 
shipyards. 
[7301, 7302. Repealed.] 

7303. Model basin; investigation of hull designs. 

7304. Examination of vessels; striking of vessels 

from Naval Vessel Register. 

7305. Vessels stricken from Naval Vessel Register: 

sale. 

7305a. Vessels stricken from Naval Vessel Register: 
contracts for dismantling on net-cost basis. 

7306. Vessels stricken from Naval Vessel Register; 

captured vessels: transfer by gift or other- 
wise. 

7306a. Vessels stricken from Naval Vessel Register: 
use for experimental purposes. 

7306b. Vessels stricken from Naval Vessel Register: 
transfer by gift or otherwise for use as arti- 
ficial reefs. 

7307. Disposals to foreign nations. 

7308. Chief of Naval Operations: certification re- 

quired for disposal of combatant vessels. 

7309. Construction of vessels in foreign shipyards: 

prohibition. 

7310. Overhaul, repair, etc. of vessels in foreign 

shipyards: restrictions. 

7311. Repair or maintenance of naval vessels: han- 

dling of hazardous waste. 

7312. Service craft stricken from Naval Vessel Reg- 

ister; obsolete boats: use of proceeds from 
exchange or sale. 

7313. Ship overhaul work: availability of appropria- 

tions for unusual cost overruns and for 
changes in scope of work. 

7314. Overhaul of naval vessels: competition be- 

tween public and private shipyards. 

7315. Preservation of Navy shipbuilding capability. 

7316. Support for transfers of decommissioned ves- 

sels and shipboard equipment. 
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Sec. 

7317. Status of Government rights in the designs of 
vessels, boats, and craft, and components 
thereof. 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1061(27)(B), Dec. 
31, 2011, 125 Stat. 1584, struck out item 7296 "Combatant 
surface vessels: notice before reduction in number; 
preservation of surge capability". 

Pub. L. 111-350, §5(b)(51), Jan. 4, 2011, 124 Stat. 3846, 
substituted "chapter 65 of title 41" for "Walsh-Healey 
Act" in item 7299. 

2009— Pub. L. 111-84, div. A, title X, §1073(a)(30), Oct. 

28, 2009, 123 Stat. 2474, inserted period after "thereof" in 
item 7317. 

2008— Pub. L. 110-417, [div. A], title VIII, §825(b), Oct. 
14, 2008, 122 Stat. 4534, added item 7317. 

2004— Pub. L. 108-375, div. A, title X, §§ 1011(b), 
1012(a)(2), Oct. 28, 2004, 118 Stat. 2039, 2040, added items 
7305a and 7312 

2003— Pub. L. 108-136, div. A, title X, §§ 1013(b), 1015(b), 
Nov. 24. 2003, 117 Stat. 1591, 1592, added items 7306b and 
7316. 

2002— Pub. L. 107-314, div. A, title X, § 1021(b)(2), Dec. 
2, 2002, 116 Stat. 2639, added item 7296. 

1999— Pub. L. 106-65, div. A, title X, § 1016(b), Oct. 5, 
1999, 113 Stat. 744, added item 7300. 

1997— Pub. L. 105-85, div. A, title X, § 1027(a)(2), Nov. 
18, 1997, 111 Stat. 1879, added item 7315. 

1996— Pub. L. 104-106, div. A, title VIII, § 815(b), Feb. 
10, 1996, 110 Stat. 396, added item 7299. 

1994— Pub. L. 103-355, title II, §2001(j)(3)(A), title III, 
§§ 3023(b), 3024(b), Oct. 13, 1994, 108 Stat. 3303, 3333, 3334, 
struck out items 7299 "Contracts: application of Public 
Contracts Act", 7302 "Construction on Pacific Coast", 
and 7312 "Repair or maintenance of naval vessels: 
progress payments under certain contracts". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(7), 
(c)(7), Nov. 30, 1993, 107 Stat. 1713, 1714, struck out items 
7296 "Appropriations: available for other purposes", 
7298 "Conversion of combatants and auxiliaries", and 
7301 "Bids on construction: estimates required", sub- 
stituted "Examination of vessels; striking of vessels" 
for "Examination by board: unfit vessel stricken" in 
item 7304, "Vessels stricken from Naval Vessel Reg- 
ister: sale" for "Sale of vessel stricken from Naval Ves- 
sel Register" in item 7305, and "Vessels stricken from 
Naval Vessel Register; captured vessels: transfer by gift 
or otherwise" for "Use for experimental purposes" in 
item 7306, added item 7306a, substituted "Disposals to 
foreign nations" for "Restriction on disposal" in item 

7307, "Chief of Naval Operations: certification required 
for disposal of combatant vessels" for "Transfer or gift 
of obsolete, condemned, or captured vessels" in item 

7308, "Construction of vessels in foreign shipyards: pro- 
hibition" for "Restrictions on construction or repair of 
vessels in foreign shipyards" in item 7309, and "Over- 
haul, repair, etc. of vessels in foreign shipyards: restric- 
tions" for "Policy in constructing combatant vessels" 
in item 7310. 

1989— Pub. L. 101-189, div. A, title XVI, § 1622(a), Nov. 

29, 1989, 103 Stat. 1604, redesignated item 7313 "Overhaul 
of naval vessels: competition between public and pri- 
vate shipyards" as 7314. 

1988— Pub. L. 100-456, div. A, title XII, §§ 1224(b)(2), 
1225(a)(2), Sept. 29, 1988, 102 Stat. 2054, 2055, substituted 
"Restrictions on construction or repair" for "Restric- 
tion on construction" in item 7309 and added item 7313 
"Overhaul of naval vessels: competition between public 
and private shipyards". 

Pub. L. 100-370, §l(n)(2), July 19, 1988, 102 Stat. 850, 
added item 7313 "Ship overhaul work: availability of 
appropriations for unusual cost overruns and for 
changes in scope of work". 

1987— Pub. L. 100-180, div. A, title XI, § 1102(a)(2), Dec. 
4, 1987, 101 Stat. 1145, added item 7312. 

1986— Pub. L. 99-661, div. A, title XII, § 1202(b), Nov. 14, 
1986, 100 Stat. 3968, added item 7311. 

1985— Pub. L. 99-145, title XIII, § 1303(a)(24)(B), Nov. 8, 
1985, 99 Stat. 740, struck out "naval" before "vessels" in 
item 7309. 



1982— Pub. L. 97-295, §1(48)(B), Oct. 12, 1982, 96 Stat. 
1298, added item 7299a. 

Pub. L. 97-295, §1(49)(B), Oct. 12, 1982, 96 Stat. 1299, 
added item 7310. 

Pub. L. 97-252, title XI, § 1127(b), Sept. 8, 1982, 96 Stat. 
759, added item 7309. 

1981— Pub. L. 97-86, title IX, § 911(b)(2), Dec. 1, 1981, 95 
Stat. 1122, struck out item 7300 "Contracts for con- 
struction: profit limitation". 

§ 7291. Classification 

The President may establish, and from time to 
time modify, as the needs of the service require, 
a classification of naval vessels. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 448.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7291 


34 U.S.C. 451 (as applica- 
ble to classification of 
vessels). 


Mar. 3, 1901, ch. 852 (last 
par. as applicable to 
classification of ves- 
sels), 31 Stat. 1133. 





Metering op Navy Piers to Accurately Measure 
Energy Consumption 

Pub. L. 112-81, div. B, title XXVIII, §2828, Dec. 31, 
2011, 125 Stat. 1694, provided that: 

"(a) Metering Required. — The Secretary of the Navy 
shall meter Navy piers so that the energy consumption 
of naval vessels while in port can be accurately meas- 
ured and captured and steps taken to improve the effi- 
cient use of energy by naval vessels while in port. 

"(b) Progress Reports. — In each of the Department 
of Defense energy management reports submitted to 
Congress during fiscal years 2012 through 2017 under 
section 2925(a) of title 10, United States Code, the Sec- 
retary of the Navy shall include information on the 
progress being made to implement the metering of 
Navy piers, including information on any reductions in 
energy consumption achieved through the use of such 
metering." 

Advance Procurement Funding 

Pub. L. 111-84, div. A, title I, § 124(a), Oct. 28, 2009, 123 
Stat. 2214, provided that: 

"(a) Advance Procurement. — With respect to a naval 
vessel for which amounts are authorized to be appro- 
priated or otherwise made available for fiscal year 2010 
or any fiscal year thereafter for advance procurement 
in shipbuilding and conversion, Navy, the Secretary of 
the Navy may enter into a contract, in advance of a 
contract for construction of any vessel, for any of the 
following: 

"(1) Components, parts, or materiel. 

"(2) Production planning and other related support 

services that reduce the overall procurement lead 

time of such vessel." 

Procurement Programs for Future Naval Surface 
Combatants 

Pub. L. 111-84, div. A, title I, §125, Oct. 28, 2009, 123 
Stat. 2214, provided that: 

"(a) Limitation on Availability of Funds Pending 
Reports About Surface Combatant Shipbuilding 
Programs. — The Secretary of the Navy may not obli- 
gate or expend funds for the construction of, or ad- 
vanced procurement of materials for, a surface combat- 
ant to be constructed after fiscal year 2011 until the 
Secretary has submitted to Congress each of the follow- 
ing: 

"(1) An acquisition strategy for such surface com- 
batants that has been approved by the Under Sec- 
retary of Defense for Acquisition, Technology, and 
Logistics. 

"(2) Certification that the Joint Requirements 
Oversight Council — 
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"(A) has been briefed on the acquisition strategy 
to procure such surface combatants; and 

"(B) has concurred that such strategy is the best 
preferred approach to deliver required capabilities 
to address future threats, as reflected in the latest 
assessment by the defense intelligence community. 
"(3) A verification by, and conclusions of, an inde- 
pendent review panel that, in evaluating the program 
or programs concerned, the Secretary of the Navy 
considered each of the following: 

"(A) Modeling and simulation, including war 
gaming conclusions regarding combat effectiveness 
for the selected ship platforms as compared to 
other reasonable alternative approaches. 

"(B) Assessments of platform operational avail- 
ability. 

"(C) Life cycle costs, including vessel manning 
levels, to accomplish missions. 

"(D) The differences in cost and schedule arising 
from the need to accommodate new sensors and 
weapons in surface combatants to be constructed 
after fiscal year 2011 to counter the future threats 
referred to in paragraph (2), when compared with 
the cost and schedule arising from the need to ac- 
commodate sensors and weapons on surface com- 
batants as contemplated by the 2009 shipbuilding 
plan for the vessels concerned. 

"(4) The conclusions of a joint review by the Sec- 
retary of the Navy and the Director of the Missile De- 
fense Agency setting forth additional requirements 
for investment in Aegis ballistic missile defense be- 
yond the number of DDG-51 and CG-47 vessels 
planned to be equipped for this mission area in the 
budget of the President for fiscal year 2010 (as sub- 
mitted to Congress pursuant to section 1105 of title 
31, United States Code). 

"(b) Future Surface Combatant Acquisition Strat- 
egy. — Not later than the date upon which the President 
submits to Congress the budget for fiscal year 2012 (as 
so submitted), the Secretary of the Navy shall submit 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] an update to the 
open architecture report to Congress that reflects the 
Navy's combat systems acquisition plans for the sur- 
face combatants to be procured in fiscal year 2012 and 
fiscal years thereafter. 

"(c) Naval Surface Fire Support. — Not later than 
120 days after the enactment of this Act [Oct. 28, 2009], 
the Secretary of the Navy shall submit to the congres- 
sional defense committees an update to the March 2006 
Report to Congress on Naval Surface Fire Support. The 
update shall identify how the Department of Defense 
intends to address any shortfalls between required 
naval surface fire support capability and the plan of the 
Navy to provide that capability. The update shall in- 
clude addenda by the Chief of Naval Operations and 
Commandant of the Marine Corps, as was the case in 
the 2006 report. 

"(d) Technology Roadmap for Future Surface Com- 
batants and Fleet Modernization. — 

"(1) In general. — Not later than 120 days after the 
date of the enactment of this Act, the Secretary of 
the Navy shall develop a plan to incorporate into sur- 
face combatants constructed after 2011, and into fleet 
modernization programs, the technologies developed 
for the DDG-1000 destroyer and the DDG-51 and CG-47 
Aegis ships, including technologies and systems de- 
signed to achieve significant manpower savings. 

"(2) Scope of plan. — The plan required by para- 
graph (1) shall include sufficient detail for systems 
and subsystems to ensure that the plan — 

"(A) avoids redundant development for common 
functions; 

"(B) reflects implementation of Navy plans for 
achieving an open architecture for all naval surface 
combat systems; and 
"(C) fosters competition. 
"(e) Definitions. — In this section: 

"(1) The term '2009 shipbuilding plan' means the 30- 
year shipbuilding plan submitted to Congress pursu- 



ant to section 231, title 10, United States Code, to- 
gether with the budget of the President for fiscal 
year 2009 (as submitted to Congress pursuant to sec- 
tion 1105 of title 31, United States Code). 

"(2) The term 'surface combatant' means a cruiser, 
a destroyer, or any naval vessel, excluding Littoral 
Combat Ships, under a program currently designated 
as a future surface combatant program." 

Assessments Required Prior to Start of Construc- 
tion on First Ship of a Shipbuilding Program 

Pub. L. 110-181, div. A, title I, §124, Jan. 28, 2008, 122 
Stat. 28, provided that: 

"(a) In General. — Concurrent with approving the 
start of construction of the first ship for any major 
shipbuilding program, the Secretary of the Navy 
shall — 

"(1) submit a report to the congressional defense 
committees [Committees on Armed Services and Ap- 
propriations of the Senate and the House of Rep- 
resentatives] on the results of any production readi- 
ness review; and 

"(2) certify to the congressional defense commit- 
tees that the findings of any such review support 
commencement of construction. 

"(b) Report. — The report required by subsection 
(a)(1) shall include, at a minimum, an assessment of 
each of the following: 

"(1) The maturity of the ship's design, as measured 
by stability of the ship contract specifications and 
the degree of completion of detail design and produc- 
tion design drawings. 

"(2) The maturity of developmental command and 
control systems, weapon and sensor systems, and 
hull, mechanical and electrical systems. 

"(3) The readiness of the shipyard facilities and 
workforce to begin construction. 

"(4) The Navy's estimated cost at completion and 
the adequacy of the budget to support the estimate. 

"(5) The Navy's estimated delivery date and de- 
scription of any variance to the contract delivery 
date. 

"(6) The extent to which adequate processes and 
metrics are in place to measure and manage program 
risks. 

"(c) Applicability. — This section applies to each 
major shipbuilding program beginning after the date of 
the enactment of this Act [Jan. 28, 2008]. 
"(d) Definitions. — For the purposes of subsection (a): 
"(1) Start of construction. — The term 'start of 
construction' means the beginning of fabrication of 
the hull and superstructure of the ship. 

"(2) First ship. — The term 'first ship' applies to a 
ship if — 

"(A) the ship is the first ship to be constructed 
under that shipbuilding program; or 

"(B) the shipyard at which the ship is to be con- 
structed has not previously started construction on 
a ship under that shipbuilding program. 
"(3) Major shipbuilding program. — The term 
'major shipbuilding program' means a program for 
the construction of combatant and support vessels re- 
quired for the naval vessel force, as reported within 
the annual naval vessel construction plan required by 
section 231 of title 10, United States Code. 

"(4) Production readiness review. — The term 'pro- 
duction readiness review' means a formal examina- 
tion of a program prior to the start of construction to 
determine if the design is ready for production, pro- 
duction engineering problems have been resolved, and 
the producer has accomplished adequate planning for 
the production phase." 

Policy Relating to Major Combatant Vessels of 
the Strike Forces of the United States Navy 

Pub. L. 110-181, div. A, title X, §1012, Jan. 28, 2008, 122 
Stat. 303, as amended by Pub. L. 110-417, [div. A], title 
X, §1015, Oct. 14, 2008, 122 Stat. 4586, provided that: 

"(a) Integrated Nuclear Power Systems. — It is the 
policy of the United States to construct the major com- 
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batant vessels of the strike forces of the United States 
Navy, Including- all new classes of such vessels, with in- 
tegrated nuclear power systems. 

"(b) Requirement To Request Nuclear Vessels. — If 
a request is submitted to Congress in the budget for a 
fiscal year for construction of a new class of major 
combatant vessel for the strike forces of the United 
States, the request shall be for such a vessel with an in- 
tegrated nuclear power system, unless the Secretary of 
Defense submits with the request a notification to Con- 
gress that the inclusion of an integrated nuclear power 
system in such vessel is not in the national interest. 

"(c) Definitions. — In this section: 
"(1) Major combatant vessels of the strike 

forces of the united states navy. — The term 'major 

combatant vessels of the strike forces of the United 

States Navy' means the following: 
"(A) Submarines. 
"(B) Aircraft carriers. 

"(C) Cruisers, battleships, or other large surface 
combatants whose primary mission includes protec- 
tion of carrier strike groups, expeditionary strike 
groups, and vessels comprising a sea base. 

"(D) Amphibious assault ships, including dock 
landing ships (LSD), amphibious transport-dock 
ships (LPD), helicopter assault ships (LHA/LHD), 
and amphibious command ships (LCC), if such ves- 
sels exceed 15,000 dead weight ton light ship dis- 
placement. 

"(2) Integrated nuclear power system. — The term 
'integrated nuclear power system' means a ship engi- 
neering system that uses a naval nuclear reactor as 
its energy source and generates sufficient electric en- 
ergy to provide power to the ship's electrical loads, 
including its combat systems and propulsion motors. 

"(3) Budget. — The term 'budget' means the budget 
that is submitted to Congress by the President under 
section 1105(a) of title 31, United States Code." 

Alternative Technologies for Future Surface 
Combatants 

Pub. L. 109-364, div. A, title I, §128, Oct. 17, 2006, 120 
Stat. 2109, provided that: 

"(a) Findings. — Congress makes the following find- 
ings: 

"(1) Securing and maintaining access to affordable 
and plentiful sources of energy is a vital national se- 
curity interest for the United States. 

"(2) The Nation's dependence upon foreign oil is a 
threat to national security due to the inherently 
volatile nature of the global oil market and the polit- 
ical instability of some of the world's largest oil pro- 
ducing states. 

"(3) Given the recent increase in the cost of crude 
oil, which cannot realistically be expected to improve 
over the long term, other energy sources must be se- 
riously considered. 

"(4) Alternate propulsion sources such as nuclear 
power offer many advantages over conventional 
power for major surface combatant ships of the Navy, 
including — 

"(A) virtually unlimited high-speed endurance; 
"(B) elimination of vulnerable refueling; and 
"(C) reduction in the requirement for replenish- 
ment vessels and the need to protect those vessels. 
"(b) Sense of Congress. — In light of the findings in 
subsection (a), it is the sense of Congress that the Navy 
should make greater use of alternative technologies, 
including expanded application of integrated power sys- 
tems, fuel cells, and nuclear power, for propulsion of fu- 
ture major surface combatant ships. 

"(c) Requirement. — The Secretary of the Navy shall 
include integrated power systems, fuel cells, and nu- 
clear power as propulsion alternatives to be evaluated 
within the analysis of alternatives for future major 
surface combatant ships." 

Pilot Program for Flexible Funding of Cruiser 
Conversions and Overhauls 

Pub. L. 108-136, div. A, title I, §126, Nov. 24, 2003, 117 
Stat. 1410, authorized the Secretary of the Navy to 



carry out a pilot program for flexible funding of cruiser 
conversions and overhauls, prior to repeal by Pub. L. 
108-287, title VIII, §8099 [part], Aug. 5, 2004, 118 Stat. 994, 
and Pub. L. 108-375, div. A, title I, §122, Oct. 28, 2004, 118 
Stat. 1828. 

Vessel Scrapping Pilot Program 

Pub. L. 105-262, title VIII, §8124, Oct. 17, 1998, 112 Stat. 
2333, authorized the Secretary of the Navy to carry out 
a competitively awarded vessel scrapping pilot program 
during fiscal years 1999 and 2000 using funds made avail- 
able in Pub. L. 105-262 under the heading "Operation 
and Maintenance, Navy" (112 Stat. 2282). 

Consideration of Vessel Location for Award of 
Layberth Contracts for Sealift Vessels 

Pub. L. 102-484, div. A, title III, §375, Oct. 23, 1992, 106 
Stat. 2385, provided that: 

"(a) Consideration of Vessel Location in the 
Award of Layberth Contracts. — As a factor in the 
evaluation of bids and proposals for the award of con- 
tracts to layberth sealift vessels of the Department of 
the Navy, the Secretary of the Navy shall include the 
location of the vessels, including whether the vessels 
should be layberthed at locations where — 

"(1) members of the Armed Forces are likely to be 

loaded onto the vessels; and 

"(2) layberthing the vessels maximizes the ability 

of the vessels to meet mobility and training needs of 

the Department of Defense. 

"(b) Establishment of Location as a Major Cri- 
terion. — In the evaluation of bids and proposals re- 
ferred to in subsection (a), the Secretary of the Navy 
shall give the same level of consideration to the loca- 
tion of the vessels as the Secretary gives to other 
major factors established by the Secretary. 

"(c) Applicability. — Subsection (a) shall apply to 
any solicitation for bids or proposals issued after the 
end of the 120-day period beginning on the date of the 
enactment of this Act [Oct. 23, 1992]." 

Revitalization of United States Shipbuilding 
Industry 

Pub. L. 102-484, div. A, title X, §1031, Oct. 23, 1992, 106 
Stat. 2489, provided that: 

"(a) In General. — The Secretary of Defense shall re- 
quire that all sealift ships built under the fast sealift 
program established in section 1424 of the National De- 
fense Authorization Act for Fiscal Year 1991 (Public 
Law 101-510; 104 Stat. 1683) [set out below] shall be con- 
structed and designed to commercial specifications. 

"(b) Interagency Working Group To Formulate a 
Program To Preserve Shipyard Industrial Base. — (1) 
Not later than March 1, 1993, the President shall estab- 
lish an interagency working group for the sole purpose 
of developing and implementing a comprehensive plan 
to enable and ensure that domestic shipyards can com- 
pete effectively in the international shipbuilding mar- 
ket. 

"(2) The working group shall include representatives 
from all appropriate agencies, including the Depart- 
ment of Defense, the Department of State, the Depart- 
ment of Commerce, the Department of Transportation, 
the Department of Labor, the Office of the United 
States Trade Representative, and the Maritime Admin- 
istration. 

"(3) The President shall submit to Congress the com- 
prehensive plan developed by the working group not 
later than October 1, 1993. 

"(c) Report on Ship Dumping Practices. — The Sec- 
retary of Transportation shall prepare a report on the 
countries that provide subsidies for the construction or 
repair of vessels in foreign shipyards or that engage in 
ship dumping practices. 

"(d) Report on Defense Contracts. — The Secretary 
of Defense shall prepare a report on — 

"(1) the amount of Department of Defense contracts 

that were awarded to companies physically located or 

headquartered in the countries identified in the Sec- 
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retary of Transportation's report under subsection (d) 
for the most recent year for which data is available; 
and 

"(2) the effect on defense programs of a prohibition 
of awarding contracts to companies physically lo- 
cated or headquartered in the countries identified In 
the Secretary of Transportation's report under sub- 
section (d). 

"(e) Report on Adequacy of United States Ship- 
building Industry.— The Secretary of Defense shall 
prepare a report on — 

"(1) the adequacy of United States shipbuilding in- 
dustry to meet military requirements, including sea- 
lift, during the period of 1994 through 1999; and 

"(2) the causes of any inadequacy identified and ac- 
tions that could be taken to correct such inadequa- 
cies. 

"(f) Submission op Reports.— The reports under sub- 
sections (c), (d), and (e) shall be submitted to Congress 
with the President's budget for fiscal year 1994. 

"(g) Penalty for Failure to Comply. — (1) Except as 
provided In paragraph (2), if the President fails to sub- 
mit to Congress a comprehensive plan as required by 
subsection (b) by October 1, 1993, no funds appropriated 
to the Department of Defense for fiscal year 1994 may 
be used to enter into a contract for the construction, 
repair, or purchase of any product or service with any 
company that has headquarters in any country that 
continues to provide a subsidy to a foreign shipyard for 
the construction or repair of vessels or that engages in 
ship dumping practices. 

"(2) Paragraph (1) shall not apply if the President — 
"(A) notifies Congress that he is unable to submit 

the plan by the time required under subsection (c); 

and 

"(B) includes with the notice a brief explanation of 
the reasons for the delay and a statement that the 
plan will be submitted by April 15, 1994. 
"(h) Definitions. — For purposes of subsection (c): 

"(1) The term 'foreign shipyard' includes a ship con- 
struction or repair facility located in a foreign coun- 
try that is directly or indirectly owned, controlled, 
managed, or financed by a foreign shipyard that re- 
ceives or benefits from a subsidy. 

"(2) The term 'subsidy' includes any of the follow- 
ing: 

"(A) Officially supported export credits and devel- 
opment assistance. 

"(B) Direct official operating support to the com- 
mercial shipbuilding and repair industry, or to a re- 
lated entity that favors the operation of shipbuild- 
ing and repair, including — 
"(1) grants; 

"(ii) loans and loan guarantees other than those 
available on the commercial market; 
"(iii) forgiveness of debt; 

"(iv) equity infusions on terms inconsistent 
with commercially reasonable investment prac- 
tices; 

"(v) preferential provision of goods and serv- 
ices; and 

"(vi) public sector ownership of commercial 
shipyards on terms inconsistent with commer- 
cially reasonable investment practices. 
"(C) Direct official support for investment in the 
commercial shipbuilding and repair industry, or to 
a related entity that favors the operation of ship- 
building and repair, including the kinds of support 
listed in clauses (i) through (v) of subparagraph (B), 
and any restructuring support, except public sup- 
port for social purposes directly and effectively 
linked to shipyard closures. 

"(D) Assistance in the form of grants, preferential 
loans, preferential tax treatment, or otherwise, 
that benefits or is directly related to shipbuilding 
and repair for purposes of research and development 
that is not equally open to domestic and foreign en- 
terprises. 

"(E) Tax policies and practices that favor the 
shipbuilding and repair industry, directly or indi- 



rectly, such as tax credits, deductions, exemptions 
and preferences, including accelerated depreciation, 
if the benefits are not generally available to per- 
sons or firms not engaged in shipbuilding or repair. 

"(F) Any official regulation or practice that au- 
thorizes or encourages persons or firms engaged in 
shipbuilding or repair to enter into anticompetitive 
arrangements. 

"(G) Any indirect support directly related, in law 
or in fact, to shipbuilding and repair at national 
yards, including any public assistance favoring 
shipowners with an indirect effect on shipbuilding 
or repair activities, and any assistance provided to 
suppliers of significant inputs to shipbuilding, 
which results in benefits to domestic shipbuilders. 

"(H) Any export subsidy identified in the Illus- 
trative List of Export Subsidies in the Annex to the 
Agreement on Interpretation and Application of Ar- 
ticles VI, XVI, and XXIII of the General Agreement 
on Tariffs and Trade or any other export subsidy 
that may be prohibited as a result of the Uruguay 
Round of trade negotiations. 

"(3) The term 'vessel' means any self-propelled, sea- 
going vessel — 

"(A) of not less than 100 gross tons, as measured 
under the International Convention of Tonnage 
Measurement of Ships, 1969; and 

"(B) not exempt from entry under section 441 of 
the Tariff Act of 1930 (19 U.S.C. 1431)." 

Fast Sealipt Program 

Pub. L. 102-484, div. A, title X, §1021, Oct. 23, 1992, 106 
Stat. 2485, provided that: 

"(a) Acquisition and Conversion of U.S. Built Ves- 
sels. — Notwithstanding any other provision of law, the 
Secretary of the Navy may use funds available for the 
Fast Sealift Program — 

"(1) to acquire vessels for the program from among 

available vessels built in United States shipyards; 

and 

"(2) to convert in United States shipyards vessels 

built in United States shipyards. 

"(b) Acquisition op Five Foreign-Built Vessels. — 
Notwithstanding any other provision of law, funds 
available for the Fast Sealift Program may be used for 
the acquisition of five vessels built in foreign shipyards 
and for conversion of those vessels in United States 
shipyards if the Secretary of the Navy determines that 
acquisition of those vessels Is necessary to expedite the 
availability of vessels for sealift." 

Pub. L. 101-510, div. A, title XIV, §1424, Nov. 5, 1990, 
104 Stat. 1683, as amended by Pub. L. 102-190, div. A, 
title X, §1015, Dec. 5, 1991, 105 Stat. 1458; Pub. L. 102-484, 
div. A, title X, §1022, Oct. 23, 1992, 106 Stat. 2485; Pub. 
L. 103-337, div. A, title I, §125, Oct. 5, 1994, 108 Stat. 2683, 
provided that: 

"(a) Establishment op Program. — The Secretary of 
the Navy shall establish a program for the construction 
and operation, or conversion and operation, of cargo 
vessels that Incorporate features essential for military 
use of the vessels. 

"(b) Program Requirements. — The program under 
this section shall be carried out as follows: 

"(1) The Secretary of the Navy shall establish the 
design requirements for vessels to be constructed or 
converted under the program. 

"(2) In establishing the design requirements for ves- 
sels to be constructed or converted under the pro- 
gram, the Secretary shall use commercial design 
standards and shall consult with the Administrator 
of the Maritime Administration. 

"(3) Construction or conversion of the vessels shall 
be accomplished in private United States shipyards. 

"(4) The vessels constructed or converted under the 
program shall incorporate propulsion systems whose 
main components (that is, the engines, reduction 
gears, and propellers) are manufactured in the United 
States. 

"(5) The vessels constructed or converted under the 
program shall Incorporate bridge and machinery con- 



Page 2113 



TITLE 10— ARMED FORCES 



§7291 



trol systems and interior communications equipment 
which — 

"(A) are manufactured in the United States; and 
"(B) have more than half of their value, in terms 
of cost, added in the United States. 
"(6) The Secretary of Defense may waive the re- 
quirement of paragraph (5) with respect to a system 
or equipment described in that paragraph if— 

"(A) the system or equipment is not available; or 
"(B) the costs of compliance would be unreason- 
able compared to the costs of purchase from a for- 
eign manufacturer. 
"(c) Charter of Vessels Constructed. — (1) Except 
when the Secretary determines that having a vessel im- 
mediately available with a full or partial crew is in the 
national interest, the Secretary, in consultation with 
the Administrator of the Maritime Administration, 
shall charter each vessel constructed before October 1, 
1995, under the program for commercial operation. Any 
such charter — 

"(A) shall not permit the operation of the vessel 
other than in the foreign commerce of the United 
States; 

"(B) may be made only with an individual or entity 
that is a citizen of the United States (which, in the 
case of a corporation, partnership, or association, 
shall be determined in the manner specified in sec- 
tion 2 of the Shipping Act, 1916 ([former] 46 U.S.C. 
App. 802)) [see 46 U.S.C. 50501]; and 

"(C) shall require that the vessel be documented 
(and remain documented) under the laws of the 
United States. 

"(2) The Secretary may enter into a charter under 
paragraph (1) only through the use of competitive bid- 
ding procedures that ensure that the highest charter 
rates are obtained by the United States consistent with 
good business practice, except that the Secretary may 
operate the vessel (or contract to have the vessel oper- 
ated) in direct support of United States military forces 
during a time of war or national emergency and at 
other times when the Administrator of the Maritime 
Administration determines that that operation would 
not unfairly compete with another United States-flag 
vessel. 

"(3) If the Secretary determines that a vessel pre- 
viously chartered under the program no longer has 
commercial utility, the Secretary may transfer the 
vessel to the National Defense Reserve Fleet. 

"(4) A contract for the charter of a vessel under para- 
graph (1) shall include a provision that the charter may 
be terminated for national security reasons without 
cost to the United States. 

"(d) Reports To Congress.— (1) Not later than six 
months after the date of the enactment of this Act 
[Nov. 5, 1990], the Secretary of the Navy shall submit to 
Congress a report describing the Secretary's plan for 
implementing the fast sealift program authorized by 
this section. 

"(2) Not later than three years after the date of the 
enactment of this Act, the Secretary shall submit to 
Congress a report on the implementation of the plan 
described in the report submitted under paragraph (1). 
The report shall include a description of vessels built or 
under contract to be built pursuant to this section, the 
use of such vessels, and the operating experience and 
manning of such vessels. 

"(3) The reports under paragraphs (1) and (2) shall be 
prepared in consultation with the Administrator of the 
Maritime Administration. 

"(e) Availability of Funds. — Amounts appropriated 
to the Department of Defense for any fiscal year for ac- 
quisition of fast sealift vessels may be used for the pro- 
gram under this section." 

Funding for Ship Production Engineering 

Pub. L. 101-189, div. A, title XVI, §1613, Nov. 29, 1989, 
103 Stat. 1601, provided that: 

"(a) Category for Funding.— Any request submitted 
to Congress for appropriations for ship production engi- 
neering necessary to support the procurement of any 



ship included (at the time the request is submitted) in 
the five-year shipbuilding and conversion plan of the 
Navy shall be set forth in the Shipbuilding and Conver- 
sion account of the Navy (rather than in research and 
development accounts). 

"(b) Applicability. — Subsection (a) shall apply only 
with respect to appropriations for a fiscal year after 
fiscal year 1990." 

Depot-Level Maintenance of Ships 

Pub. L. 101-189, div. A, title XVI, § 1614(a), (b), Nov. 29, 
1989, 103 Stat. 1601, directed Secretary of the Navy to 
require that, to the extent feasible and consistent with 
policies of the Navy regarding family separations, not 
less than one-half of the depot-level maintenance work 
for naval vessels that was scheduled as of Oct. 1, 1989, 
to be carried out in Japan during fiscal years 1990, 1991, 
and 1992, was to be carried out in shipyards in the 
United States. Similar provisions were contained in 
Pub. L. 100-456, div. A, title XII, §1226, Sept. 29, 1988, 102 
Stat. 2055, which was repealed by Pub. L. 101-189, div. A, 
title XVI, § 1614(c), Nov. 29, 1989, 103 Stat. 1601. 

Reports on Effects of Naval Shipbuilding Plans 
on Maritime Industries 

Pub. L. 100-456, div. A, title XII, §1227, Sept. 29, 1988, 
102 Stat. 2055, directed Secretary of Defense to submit 
to Congress in 1989, 1990, and 1991 a report on how, 
under the current Five-Year Defense Program of De- 
partment of Defense, programs for naval shipbuilding 
and conversion, for naval vessel repair, and for procure- 
ment of support equipment for naval vessels could be 
expected to affect private-sector shipbuilding and ship 
repair industries of United States in terms of effective- 
ness and preparedness of those industries for mobiliza- 
tion in their role in the sealift component of the con- 
ventional deterrent of the United States. 

Repair of Vessels in Foreign Shipyards 

Pub. L. 99-500, § 101(c) [title IX, §9101], Oct. 18, 1986, 
100 Stat. 1783-82, 1783-118, and Pub. L. 99-591, § 101(c) 
[title IX, §9101], Oct. 30, 1986, 100 Stat. 3341-82, 3341-118, 
provided that: "No naval vessel or any vessel owned 
and operated by the Department of Defense homeported 
in the United States may be overhauled, repaired, or 
maintained in a foreign owned and operated shipyard 
located outside of the United States, except for voyage 
repairs." 

Encouragement of Construction in United States 
Shipyards of Combatant Vessels for United 
States Allies 

Pub. L. 99-145, title XIV, §1455, Nov. 8, 1985, 99 Stat. 

761, provided that: 
"(a) In General. — The Secretary of the Navy shall 

take such steps as necessary — 

"(1) to encourage United States shipyards to con- 
struct combatant vessels for nations friendly to the 
United States, subject to the requirement to safe- 
guard sensitive warship technology; and 

"(2) to ensure that no effort is made by any element 
of the Department of the Navy to inhibit, delay, or 
halt the provision of any United States naval system 
to a nation allied with the United States if that sys- 
tem is approved for export to a foreign nation, unless 
approval of such system for export is withheld solely 
for the purpose of safeguarding sensitive warship 
technology; 

"(3) if opportunities arise to construct combatant 
vessels (including diesel submarines) outside the 
United States in a shipyard of a friendly foreign na- 
tion, with some or all of the costs provided by United 
States funds — 

"(A) to encourage United States firms to partici- 
pate in such construction to the maximum extent 
possible, subject to the requirement to safeguard 
sensitive warship technology; and 

"(B) to ensure, whenever practicable, that at 
least 51 percent of the dollar value of such con- 
struction is provided by United States firms. 
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"(b) Definition. — For the purposes of this section, 
the term 'sensitive warship technology' means tech- 
nology relating to the design or construction of a com- 
batant naval vessel that is determined by the Secretary 
of Defense to be vital to United States security." 

Six-Hundrbd-Ship Goal for Navy; Sense of 
Congress 

Pub. L. 97-114, title VII, §791, Dec. 29, 1981, 95 Stat. 
1593, provided that: "It is the sense of the Congress 
that — 

"(1) A larger and stronger American Navy is needed 
as an essential ingredient of our Armed Forces, in 
order to fulfill its basic missions of (A) protecting the 
sea lanes to preserve the safety of the free world's 
commerce, (B) assuring continued access to raw ma- 
terials essential to the well-being of the free world, 
(C) enhancing our capacity to project effective Amer- 
ican forces into regions of the world where the vital 
interests of the United States must be protected, (D) 
engaging the Navy of the Soviet Union or any other 
potential adversary successfully, (E) continuing to 
serve as a viable leg of our strategic triad, and (F) 
providing visible evidence of American diplomatic, 
economic and military commitments throughout the 
world. 

"(2) In order to conduct the numerous and growing 
missions of the modern American Navy, a goal of a 
naval inventory of approximately six hundred active 
ships of various types by the end of the century at 
the latest, is highly desirable, the exact figure to be 
flexible to accommodate new designs as the specific 
details of our naval missions evolve to meet various 
contingencies. 

"(3) The Secretary of Defense comply with section 
808 of Public Law 94-106, the Department of Defense 
Appropriation Authorization Act of 1976 [set out as a 
note under this section], in order that the Congress 
may more properly appropriate the funds necessary 
to reach a six hundred-ship goal at least by the end 
of the present century." 

Construction of Advanced, Versatile, Survivable, 
and Cost-effective Combatant Ships; Plans and 
Programs; Presidential Conclusions and Recom- 
mendations To Accompany Ship Authorization Re- 
quests 

Pub. L. 95-485, title VIII, § 810(a), (b), Oct. 20, 1978, 92 
Stat. 1623, which declared it the policy of the United 
States to construct more survivable, less costly, and 
more combat effective ships, and directed the President 
to include in any request for authorization of a ship his 
conclusions on the ship's possession of the above quali- 
ties and whether and why the ship should be nuclear 
powered, was repealed and reenacted as section 7310 of 
this title by Pub. L. 97-295, §§1(49)(A), 6(b), Oct. 12, 1982, 
96 Stat. 1298, 1315. 

Conversion, Overhaul, or Repair Work Under 
Service Life Extension Program or DDG-2 De- 
stroyer Modernization Program; Use of Public 
or Private Shipyards; Additional Personnel; 
Least-Cost Approach Study; Report to Congress; 
Advanced Planning or Purchasing Long Lead 
Items 

Pub. L. 95^85, title VIII, §811, Oct. 20, 1978, 92 Stat. 
1624, prohibited Secretary of the Navy, with certain ex- 
ceptions, from taking any action with respect to the 
use of either public shipyards or private shipyards for 
conversion, overhaul, or repair work under Service Life 
Extension Program (SLEP) or under program for mod- 
ernization of DDG-2 class guided missile destroyers, or 
for the employment of additional personnel for, or the 
transfer of additional personnel to, any public shipyard 
as a part of the necessary buildup of manpower for car- 
rying out either such program, until a comprehensive 
least-cost approach study was conducted and a written 
report of such study was submitted after Oct. 20, 1978, 
to Congress. 



Naval Ship New Construction and Conversion 
Program; Reports to Congressional Committees 

Pub. L. 94-106, title VIII, §808, Oct. 7, 1975, 89 Stat. 
539, directed Secretary of Defense to submit a five-year 
naval ship new construction and conversion program 
with President's budget for fiscal year beginning Oct. 1, 
1976, and to report annually thereafter on changes in 
the program, prior to repeal by Pub. L. 101-510, div. A, 
title XIII, § 1322(g), Nov. 5, 1990, 104 Stat. 1672. 

Nuclear Powered Major Combatant Vessels; Con- 
struction; Definitions; Report to Congress by 
Secretary of Defense; Limitations on Authoriza- 
tion or Appropriation Requests: Report to Con- 
gress by President of Alternate Program 

Pub. L. 93-365, title VIII, §§801-804, Aug. 5, 1974, 88 
Stat. 408, 409, authorized construction of nuclear pow- 
ered major combatant vessels for the strike forces of 
the United States Navy and an adequate industrial base 
for research, design, maintenance, etc., of these vessels, 
defined the term "major combatant vessels for the 
strike forces of the United States Navy", required the 
Secretary of Defense to report to Congress each cal- 
endar year on the application of nuclear propulsion to 
these vessels, and provided all requests for authoriza- 
tions or appropriations for these vessels be for the con- 
struction of nuclear powered vessels unless the Presi- 
dent advises Congress that such construction would not 
be in the national interest and includes for consider- 
ation by Congress an alternate program of nuclear pow- 
ered ships, prior to repeal by Pub. L. 95-485, title VIII, 
§ 810(C), Oct. 20, 1978, 92 Stat. 1623. 

Tonnage Balance for Construction of Ships; 
Repeal 

Pub. L. 89-37, title III, §301, June 11, 1965, 79 Stat. 128, 
provided that: "Outstanding tonnage balances remain- 
ing in law for construction of Navy ships are hereby re- 
pealed." 

Construction of Alternate Vessels in Government 
Navy Yards; Public Interests 

Pub. L. 89-37, title III, §302, June 11, 1965, 79 Stat. 128, 
which provided that construction of warships and es- 
cort vessels follow alternate vessel Navy yard construc- 
tion requirement of Act of Mar. 27, 1934, 48 Stat. 503, ex- 
cept in any year President finds it inconsistent with 
public interests, was repealed and restated as section 
7299a(a) of this title by Pub. L. 97-295, §§1(48)(A), 6(b), 
Oct. 12, 1982, 96 Stat. 1298, 1314. 

Conversion, Alteration, and Repair Projects; 
Considerations and Requirements 

Pub. L. 89-37, title III, §303, June 11, 1965, 79 Stat. 128, 
which provided that assignment of naval ship conver- 
sion, alteration, and repair projects would be made on 
basis of economic and military considerations and 
would not be restricted by requirements that certain 
portions of such naval shipwork be assigned to particu- 
lar types of shipyards or to particular geographical 
areas or by similar requirements, was repealed and re- 
stated as section 7299a(b) of this title by Pub. L. 97-295, 
§§1(48)(A), 6(b), Oct. 12, 1982, 96 Stat. 1298, 1314. 

§ 7292. Naming 

(a) Not more than one vessel of the Navy may 
have the same name. 

(b) Each battleship shall be named for a State. 
However, if the names of all the States are in 
use, a battleship may be named for a city, place, 
or person. 

(c) The Secretary of the Navy may change the 
name of any vessel bought for the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 448.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7292(a) 


34 U.S.C. 462. 


R.S. 1532. 


7292(b) 


34U.S.C. 461. 


May 4. 1898, oh. 234, 30 
Stat. 390 (2d sentence 
under " Armor and Ar- 
mament"); May 13, 
1908. oh. 166, 35 Stat. 
159; June 29, 1949, oh. 
278, 63 Stat. 300 (6th 
par.). 


7292(0) 


34 U.S.C. 463. 


R.S. 1533. 



In subsection (a) the words "care shall be taken that" 
are omitted as surplusage. 

In subsection (b) the words "first class" are omitted 
as obsolete. 

In subsection (c) the words "by authority of law" are 
omitted as surplusage. 

§ 7293. Number in service in time of peace 

In time of peace, the President may keep in 
service such vessels of the Navy as are required 
and keep the rest in reserve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 449.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7293 


34 U.S.C. 452. 


R.S. 1534. 





The words "vessels of the Navy" are substituted for 
the words "of the public armed vessels". The words 
"actual", "in his opinion", and "by the nature of the 
service" are omitted as surplusage. The words "in re- 
serve" are substituted for the words "to be laid up in 
ordinary in convenient ports" to conform to modern 
terminology. 

§7294. Suspension of construction in case of 
treaty 

In case of a treaty for the limitation of naval 
armament to which the United States is a signa- 
tory, the President may suspend so much of the 
authorized naval construction as is necessary to 
bring the naval vessels of the United States 
within the limitations agreed upon. Such a sus- 
pension does not apply to vessels under con- 
struction at the time the suspension is made. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 449.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7294 


34 U.S.C. 498h (as appli- 


May 17, 1938, ch. 243, §9 




cable to vessels). 


(as applicable to ves- 






sels), 52 Stat. 403. 



The words "the United States would welcome and 
support an international conference for naval limita- 
tions" are omitted as a declaration of purpose without 
permanent or general significance. The word "further" 
is omitted since there is no such agreement in exist- 
ence today. The word "international" is omitted as un- 
necessary since the word "treaty" necessarily involves 
an international understanding. The word "may" is 
substituted for the words "is hereby authorized and 
empowered to" for brevity. 

§ 7295. Vessels: under-age 

Vessels of the following types are considered 
under-age for the period after completion indi- 
cated below: 

(1) Battleships — 26 years. 



(2) Aircraft carriers — 20 years. 

(3) Cruisers — 20 years. 

(4) Submarines — 13 years. 

(5) Other combatant surface vessels — 16 
years. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 449.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7295 


34 U.S.C. 498g-l. 


June 14. 1940, oh. 364. §7, 
54 Stat. 395. 





[§ 7296. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(27)(A), Dec. 31, 2011, 125 Stat. 1584] 

Section, added Pub. L. 107-314, div. A, title X, 
§ 1021(b)(1), Dec. 2, 2002, 116 Stat. 2638; amended Pub. L. 
108-136, div. A, title X, §1011, Nov. 24, 2003, 117 Stat. 
1589, required notice before reduction in number of 
combatant surface vessels. 

Prior Provisions 

A prior section 7296, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 449, related to availability for other purposes of 
appropriations for construction or conversion of ves- 
sels, prior to repeal by Pub. L. 103-160, div. A, title VIII, 
§ 824(a)(5), Nov. 30, 1993, 107 Stat. 1707. 

§ 7297. Changing category or type: limitations 

Unless they have been specifically made avail- 
able for the purpose, funds appropriated for the 
repair or alteration of naval vessels may not be 
used to make repairs or alterations of any vessel 
that would change its category or type. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 449.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7297 


34 U.S.C. 490. 


June 12, 1948, oh. 452, §2, 
62 Stat. 382. 





[§7298. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 824(a)(6), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 449, re- 
lated to conversion of combatant and auxiliary naval 
vessels. 



§ 7299. Contracts: applicability of chapter 65 of 
title 41 

Each contract for the construction, alteration, 
furnishing, or equipping of a naval vessel is sub- 
ject to chapter 65 of title 41 unless the President 
determines that this requirement is not in the 
interest of national defense. 

(Added Pub. L. 104-106, div. A, title VIII, § 815(a), 
Feb. 10, 1996, 110 Stat. 396; amended Pub. L. 
111-350, §5(b)(52), Jan. 4, 2011, 124 Stat. 3846.) 

Prior Provisions 

A prior section 7299, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 449; Aug. 25, 1958, Pub. L. 85-747, 72 Stat. 839; Dec. 
12, 1980, Pub. L. 96-513, title V, §513(26), 94 Stat. 2932; 
Oct. 12, 1982, Pub. L. 97-295, §1(47), 96 Stat. 1298, directed 
that each contract for construction, alteration, fur- 
nishing, or equipping of naval vessel was subject to the 
Walsh-Healey Act, unless President determined that 
such requirement was not in interest of national de- 
fense, prior to repeal by Pub. L. 103-355, title III, 
§ 3023(a), Oct. 13, 1994, 108 Stat. 3333. 
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Amendments 

2011— Pub. L. 111-350 substituted "chapter 65 of title 
41" for "Walsh-Healey Act" in section catchline and for 
"the Walsh-Healey Act (41 U.S.C. 35 et seq.)" in text. 

§ 7299a. Construction of combatant and escort 
vessels and assignment of vessel projects 

(a) The assignment of naval vessel conversion, 
alteration, and repair projects shall be based on 
economic and military considerations and may 
not be restricted by a requirement that certain 
parts of naval shipwork be assigned to a particu- 
lar type of shipyard or geographical area or by 
a similar requirement. 

(b) In evaluating bids or proposals for a con- 
tract for the overhaul, repair, or maintenance of 
a naval vessel, the Secretary of the Navy shall, 
in determining the cost or price of work to be 
performed in an area outside the area of the 
homeport of the vessel, consider foreseeable 
costs of moving the vessel and its crew from the 
homeport to the outside area and from the out- 
side back to the homeport at the comple- 
tion of the contract. 

(c) (1) Before issuing a solicitation for a con- 
tract for short-term work for the overhaul, re- 
pair, or maintenance of a naval vessel, the Sec- 
retary of the Navy shall determine if there is 
adequate competition available among firms 
able to perform the work at the homeport of the 
vessel. If the Secretary determines that there is 
adequate competition among such firms, the 
Secretary — 

(A) shall issue such a solicitation only to 
firms able to perform the work at the home- 
port of the vessel; and 

(B) may not award such contract to a firm 
other than a firm that will perform the work 
at the homeport of the vessel. 

(2) Paragraph (1) applies notwithstanding sub- 
section (a) or any other provision of law. 

(3) Paragraph (1) does not apply in the case of 
voyage repairs. 

(4) In this subsection, the term "short-term 
work" means work that will be for a period of 
six months or less. 

(Added Pub. L. 97-295, §1(48)(A), Oct. 12, 1982, 96 
Stat. 1298; amended Pub. L. 99-661, div. A, title 
XII, § 1201(a), Nov. 14, 1986, 100 Stat. 3967; Pub. L. 
100-180, div. A, title XI, §1101, Dec. 4, 1987, 101 
Stat. 1145; Pub. L. 101-510, div. A, title XIV, 
§1422, Nov. 5, 1990, 104 Stat. 1682; Pub. L. 102-484, 
div. A, title X, §1016, Oct. 23, 1992, 106 Stat. 2485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7299a 


10:7291 (note). 


June 11, 1965. Pub. L. 






89-37, §§302. 303. 79 






Stat. 128. 



In subsection (a), the words "combatant vessels" are 
substituted for "warships" for consistency in title 10 
and because of 1:3. The words "for which appropriations 
are authorized by this Act and hereafter" are omitted 
as unnecessary. 



Amendments 

1992— Subsec. (a). Pub. L. 102-484, § 1016(a), (b)(1), re- 
designated subsec. (b) as (a) and struck out former sub- 
sec, (a) which read as follows: "The distribution of as- 



signments and contracts for the construction of com- 
batant vessels and escort vessels is subject to the Act 
of March 27, 1934 (ch. 95, 48 Stat. 503), requiring that the 
first and each succeeding alternate vessel be con- 
structed in a Navy yard. However, the President may 
direct that a vessel be constructed in a Navy or private 
yard if the requirement of this subsection is inconsist- 
ent with the public interest." 

Subsec. (b). Pub. L. 102-484, § 1016(b)(1), redesignated 
subsec. (c) as (b). Former subsec. (b) redesignated (a). 

Subsecs. (c), (d). Pub. L. 102-484, § 1016(b), redesig- 
nated subsec. (d) as (c) and substituted "subsection (a)" 
for "subsection (b)" in par. (2). Former subsec. (c) re- 
designated (b). 

1990— Subsec. (d)(3). Pub. L. 101-510 substituted "apply 
in the case of voyage repairs." for "apply — 
"(A) in the case of voyage repairs; or 
"(B) in the case of a vessel that is assigned to the 

Naval Reserve force and homeported on the West 

Coast of the United States." 

1987— Subsec. (d). Pub. L. 100-180 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol- 
lows: 

"(1) Notwithstanding subsections (b) and (c), the Sec- 
retary may award a contract for short-term work for 
the overhaul, repair, or maintenance of a naval vessel 
only to a contractor that is able to perform the work 
at the homeport of the vessel, if the Secretary deter- 
mines that adequate competition is available among 
firms able to perform the work at the homeport of the 
vessel. 

"(2) In this subsection, the term 'short-term work' 
means work that will be for a period of six months or 
less." 

1986— Subsecs. (c), (d). Pub. L. 99-661 added subsecs. 
(c) and (d). 

Delegation of Authority 

For delegation of authority of President under sub- 
sec. (a) of this section, see section 2 of Ex. Ord. No. 
12765, June 11, 1991, 56 F.R. 27401, set out as a note under 
section 113 of this title. 

§ 7300. Contracts for nuclear ships: sales of naval 
shipyard articles and services to private 
shipyards 

The conditions set forth in section 2208(j)(l)(B) 
of this title and subsections (a)(1) and (c)(1)(A) 
of section 2563 of this title shall not apply to a 
sale by a naval shipyard of articles or services 
to a private shipyard that is made at the request 
of the private shipyard in order to facilitate the 
private shipyard's fulfillment of a Department 
of Defense contract with respect to a nuclear 
ship. This section does not authorize a naval 
shipyard to construct a nuclear ship for the pri- 
vate shipyard, to perform a majority of the 
work called for in a contract with a private en- 
tity, or to provide articles or services not re- 
quested by the private shipyard. 

(Added Pub. L. 106-65, div. A, title X, § 1016(a), 
Oct. 5, 1999, 113 Stat. 744; amended Pub. L. 
106-398, §1 [[div. A], title X, §1033(0(3)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-261.) 

Prior Provisions 

A prior section 7300, act Aug. 10, 1956, ch. 1041, 70A, 
Stat. 450, related to profit limitations on contracts for 
construction of naval vessels, prior to repeal by Pub. L. 
97-86, title IX, § 911(b)(1), Dec. 1, 1981, 95 Stat. 1122. 

Amendments 

2000— Pub. L. 106-398 substituted "section 2563" for 
"section 2553". 
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[§7301. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 824(a)(7), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 450, re- 
lated to estimates required for bids on construction of 
naval vessels. 

[§7302. Repealed. Pub. L. 103-355, title III, 
§ 3024(a), Oct. 13, 1994, 108 Stat. 3334] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 451, di- 
rected Department of the Navy to construct on U.S. 
Pacific Coast such vessels as President determined nec- 
essary to maintain shipyard facilities there adequate 
to meet requirements of national defense. 

§ 7303. Model Basin; investigation of hull designs 

(a) An office or agency in the Department of 
the Navy designated by the Secretary of the 
Navy shall conduct at the David W. Taylor 
Model Basin, Carderock, Maryland, investiga- 
tions to determine the most suitable shapes and 
forms for United States vessels and aircraft and 
investigations of other problems of their design. 

(b) The Secretary of the Navy may authorize 
experiments to be made at the Model Basin for 
private persons. The costs of experiments made 
for private persons shall be paid by those per- 
sons under regulations prescribed by the Sec- 
retary. The results of private experiments are 
confidential and may not be divulged without 
the consent of the persons for whom they are 
made. However, the data obtained from such 
experiments may be used by the Secretary for 
governmental purposes, subject to the patent 
laws of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 451; Pub. L. 
89-718, §41, Nov. 2, 1966, 80 Stat. 1120.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7303 


5 U.S.C. 430a. 


May 6. 1936, ch. 333, 49 






Stat. 1263; June 20, 






1940. ch. 400, §l(a), (b), 






54 Stat. 492. 



In subsection (a) the authority to purchase a site and 
construct the model basin is omitted as executed. The 
words "David W. Taylor Model Basin, Carderock, Mary- 
land" are inserted to designate the model basin estab- 
lished under this authority. The words "investigations 
to determine" are substituted for the words "work of 
investigating and determining." The phrase "vessels, 
including aircraft" is changed to read "vessels and air- 
craft", and the words "their design" are substituted for 
"ship design". 

Amendments 

1966— Subsec. (a). Pub. L. 89-718 substituted "An offi- 
cer or agency of the Department of the Navy des- 
ignated by the Secretary of the Navy" for "The Bureau 
of Ships". 

§ 7304. Examination of vessels; striking of vessels 
from Naval Vessel Register 

(a) Boards of Officers To Examine Naval 
Vessels. — The Secretary of the Navy shall des- 
ignate boards of naval officers to examine naval 
vessels, including unfinished vessels, for the pur- 
pose of making a recommendation to the Sec- 
retary as to which vessels, if any, should be 
stricken from the Naval Vessel Register. Each 
vessel shall be examined at least once every 
three years if practicable. 



(b) Actions by Board. — A board designated 
under subsection (a) shall submit to the Sec- 
retary in writing its recommendations as to 
which vessels, if any, among those it examined 
should be stricken from the Naval Vessel Reg- 
ister. 

(c) Action by Secretary.— If the Secretary 
concurs with a recommendation by a board that 
a vessel should be stricken from the Naval Ves- 
sel Register, the Secretary shall strike the name 
of that vessel from the Naval Vessel Register. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1708.) 

Prior Provisions 

A prior section 7304, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 451, related to examination of vessels by board 
and striking of unfit vessels from Naval Vessel Reg- 
ister, prior to repeal by Pub. L. 103-160, § 824(b). 

§ 7305. Vessels stricken from Naval Vessel Reg- 
ister: sale 

(a) Appraisal of Vessels Stricken From 
Naval Vessel Register. — The Secretary of the 
Navy shall appraise each vessel stricken from 
the Naval Vessel Register under section 7304 of 
this title. 

(b) Authority To Sell Vessel. — If the Sec- 
retary considers that the sale of the vessel is in 
the national interest, the Secretary may sell the 
vessel. Any such sale shall be in accordance with 
regulations prescribed by the Secretary for the 
purposes of this section. 

(c) Procedures for Sale. — (1) A vessel strick- 
en from the Naval Vessel Register and not sub- 
ject to disposal under any other law may be sold 
under this section. 

(2) In such a case, the Secretary may — 

(A) sell the vessel to the highest acceptable 
bidder, regardless of the appraised value of the 
vessel, after publicly advertising the sale of 
the vessel for a period of not less than 30 days; 
or 

(B) subject to paragraph (3), sell the vessel 
by competitive negotiation to the acceptable 
offeror who submits the offer that is most ad- 
vantageous to the United States (taking into 
account price and such other factors as the 
Secretary determines appropriate). 

(3) Before entering into negotiations to sell a 
vessel under paragraph (2)(B), the Secretary 
shall publish notice of the intention to do so in 
the Commerce Business Daily sufficiently in ad- 
vance of initiating the negotiations that all in- 
terested parties are given a reasonable oppor- 
tunity to prepare and submit proposals. The 
Secretary shall afford an opportunity to partici- 
pate in the negotiations to all acceptable offer- 
ors submitting proposals that the Secretary 
considers as having the potential to be the most 
advantageous to the United States (taking into 
account price and such other factors as the Sec- 
retary determines appropriate). 

(d) Applicability. — This section does not 
apply to a vessel the disposal of which is author- 
ized by subtitle I of title 40 and division C (ex- 
cept sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41, if it is to be dis- 
posed of under those provisions. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1708; amended Pub. L. 
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105-85, div. A, title X, §1021, Nov. 18, 1997, 111 
Stat. 1875; Pub. L. 107-217, §3(b)(28), Aug. 21, 2002, 
116 Stat. 1297; Pub. L. 108-136, div. A, title X, 
§ 1045(a)(7), Nov. 24, 2003, 117 Stat. 1612; Pub. L. 
111-350, §5(b)(53), Jan. 4, 2011, 124 Stat. 3847.) 

Prior Provisions 

A prior section 7305, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 451; Dec. 12, 1980, Pub. L. 96-513, title V, §513(27), 
94 Stat. 2933, related to sale of vessels stricken from 
Naval Vessel Register, prior to repeal by Pub. L. 
103-160, § 824(b). 

Amendments 

2011— Subsec. (d). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41, if it is to be disposed of 
under those provisions" for "title III of the Federal 
Property and Administrative Services Act of 1949 (41 
U.S.C. 251 et seq.), if it is to be disposed of under sub- 
title I of title 40 and such title III". 

2003— Subsec. (d). Pub. L. 108-136 inserted "such" be- 
fore "title III.". 

2002— Subsec. (d). Pub. L. 107-217 inserted "subtitle I 
of title 40 and title III of" before "the Federal Property 
and Administrative Services Act of 1949" and sub- 
stituted "(41 U.S.C. 251 et seq.)" for "(40 U.S.C. 471 et 
seq.)" and "subtitle I of title 40 and title III" for "that 
Act". 

1997 — Subsec. (c). Pub. L. 105-85 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol- 
lows: 

"(c) Procedures for Sale. — (1) A vessel stricken 
from the Naval Vessel Register and not subject to dis- 
posal under any other law may be sold under this sec- 
tion. In such a case, the Secretary may sell the vessel 
to the highest acceptable bidder, regardless of the ap- 
praised value of the vessel, after the vessel is publicly 
advertised for sale for a period of not less than 30 days. 

"(2) If the Secretary determines that the bid prices 
for a vessel received after advertising under paragraph 
(1) are not acceptable and that readvertising will serve 
no useful purpose, the Secretary may sell the vessel by 
negotiation to the highest acceptable bidder if— 

"(A) each responsible bidder has been notified of in- 
tent to negotiate and has been given a reasonable op- 
portunity to negotiate; and 
"(B) the negotiated price is — 

"(i) higher than the highest rejected price of any 
responsible bidder; or 

"(ii) reasonable and in the national interest." 

Executive Order No. 11765 

Ex. Ord. No. 11765, Jan. 21, 1974, 39 F.R. 2577, related 
to sale of vessels of the Navy stricken from Naval Ves- 
sel Register pursuant to section 7304 of this title re- 
gardless of their appraised value under authority of 
former subsec. (£) of this section. 

§ 7305a. Vessels stricken from Naval Vessel Reg- 
ister: contracts for dismantling on net-cost 
basis 

(a) Authority for Net-Cost Basis Con- 
tracts. — When the Secretary of the Navy 
awards a contract for the dismantling of a vessel 
stricken from the Naval Vessel Register, the 
Secretary may award the contract on a net-cost 
basis. 

(b) Retention by Contractor of Proceeds of 
Sale of Scrap and Reusable Items.— When the 
Secretary awards a contract on a net-cost basis 
under subsection (a), the Secretary shall provide 
in the contract that the contractor may retain 
the proceeds from the sale of scrap and reusable 
items removed from the vessel dismantled under 
the contract. 



(c) Definitions. — In this section: 

(1) The term "net-cost basis", with respect 
to a contract for the dismantling of a vessel, 
means that the amount to be paid to the con- 
tractor under the contract for dismantling and 
for removal and disposal of hazardous waste 
material is discounted by the offeror's esti- 
mate of the value of scrap and reusable items 
that the contractor will remove from the ves- 
sel during performance of the contract. 

(2) The term "scrap" means personal prop- 
erty that has no value except for its basic ma- 
terial content. 

(3) The term "reusable item" means a de- 
militarized component or a removable portion 
of a vessel or equipment that the Secretary of 
the Navy has identified as excess to the needs 
of the Navy but which has potential resale 
value on the open market. 

(Added Pub. L. 108-375, div. A, title X, § 1011(a), 
Oct. 28, 2004, 118 Stat. 2038.) 

§ 7306. Vessels stricken from Naval Vessel Reg- 
ister; captured vessels: transfer by gift or 
otherwise 

(a) Authority To Make Transfer. — Subject 
to section 113 of title 40, the Secretary of the 
Navy may transfer, by gift or otherwise, any 
vessel stricken from the Naval Vessel Register, 
or any captured vessel, to — 

(1) any State, Commonwealth, or possession 
of the United States or any municipal corpora- 
tion or political subdivision thereof; 

(2) the District of Columbia; or 

(3) any not-for-profit or nonprofit entity. 

(b) Vessel To Be Maintained in Condition 
Satisfactory to Secretary. — An agreement for 
the transfer of a vessel under subsection (a) 
shall include a requirement that the transferee 
will maintain the vessel in a condition satisfac- 
tory to the Secretary. 

(c) Transfers To Be at No Cost to United 
States. — Any transfer of a vessel under this sec- 
tion shall be made at no cost to the United 
States. 

(d) Congressional Notice-and-Wait Period. — 
(1) A transfer under this section may not take 
effect until — 

(A) the Secretary submits to Congress notice 
of the proposed transfer; and 

(B) 30 days of a session of Congress have ex- 
pired following the date on which the notice is 
sent to Congress. 

(2) For purposes of paragraph (1)(B) — 

(A) the period of a session of Congress is bro- 
ken only by an adjournment of Congress sine 
die at the end of the final session of a Con- 
gress; and 

(B) any day on which either House of Con- 
gress is not in session because of an adjourn- 
ment of more than 3 days to a day certain, or 
because of an adjournment sine die at the end 
of the first session of a Congress, shall be ex- 
cluded in the computation of such 30-day pe- 
riod. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1709; amended Pub. L. 
106-65, div. A, title X, §1011, Oct. 5, 1999, 113 Stat. 
739; Pub. L. 107-217, §3(b)(29), Aug. 21, 2002, 116 
Stat. 1297.) 
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Prior Provisions 

A prior section 7306, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 452; Nov. 8, 1965, Pub. L. 89-348, §1(10), 79 Stat. 
1311; Nov. 2, 1966, Pub. L. 89-718, §42, 80 Stat. 1120; Nov. 
29, 1989, Pub. L. 101-189, div. A, title XVI, §1616, 103 
Stat. 1602, related to use of vessels stricken from the 
Naval Vessel Register for experimental purposes, prior 
to repeal by Pub. L. 103-160, § 824(b). See section 7306a of 
this title. 

Amendments 

2002— Subsec. (a). Pub. L. 107-217 substituted "section 
113 of title 40" for "subsections (c) and (d) of section 602 
of the Federal Property and Administrative Services 
Act of 1949 (40 U.S.C. 474)". 

1999— Subsec. (d). Pub. L. 106-65 amended heading and 
text of subsec. (d) generally. Text read as follows: 

"(1) No transfer under this section takes effect un- 
less — 

"(A) notice of the proposal to make the transfer is 
sent to Congress; and 

"(B) 60 days of continuous session of Congress have 
expired following the date on which such notice is 
sent to Congress. 

"(2) For purposes of paragraph (1)(B), the continuity 
of a session of Congress is broken only by an adjourn- 
ment of the Congress sine die, and the days on which 
either House is not in session because of an adjourn- 
ment of more than 3 days to a day certain are excluded 
in the computation of such 60-day period." 

§ 7306a. Vessels stricken from Naval Vessel Reg- 
ister: use for experimental purposes 

(a) Authority. — The Secretary of the Navy 
may use for experimental purposes any vessel 
stricken from the Naval Vessel Register. 

(b) Stripping and Environmental Remedi- 
ation of Vessel. — (1) Before using a vessel for 
an experimental purpose pursuant to subsection 
(a), the Secretary shall carry out such stripping 
of the vessel as is practicable and such environ- 
mental remediation of the vessel as is required 
for the use of the vessel for experimental pur- 
poses. 

(2) Material and equipment stripped from a 
vessel under paragraph (1) may be sold by the 
contractor or by a sales agent approved by the 
Secretary. 

(3) Amounts received as proceeds from the 
stripping of a vessel pursuant to this subsection 
shall be credited to appropriations available for 
the procurement of services needed for such 
stripping and for environmental remediation re- 
quired for the use of the vessel for experimental 
purposes. Amounts received in excess of 
amounts needed for reimbursement of those 
costs shall be deposited into the account from 
which the stripping and environmental remedi- 
ation expenses were incurred and shall be avail- 
able for stripping and environmental remedi- 
ation of other vessels to be used for experi- 
mental purposes. 

(c) Use for Experimental Purposes De- 
fined. — In this section, the term "use for experi- 
mental purposes", with respect to a vessel, in- 
cludes use of the vessel in a Navy sink exercise 
or for target purposes. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1709; amended Pub. L. 
108-136, div. A, title X, §1012, Nov. 24, 2003, 117 
Stat. 1589.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 7306 of this title prior to repeal by 
Pub. L. 103-160. 

Amendments 

2003— Subsec. (b). Pub. L. 108-136, § 1012(a)(1), Inserted 
"and Environmental Remediation of" before "Vessel" 
in heading. 

Subsec. (b)(1). Pub. L. 108-136, § 1012(a)(2), inserted be- 
fore period at end "and such environmental remedi- 
ation of the vessel as is required for the use of the ves- 
sel for experimental purposes". 

Subsec. (b)(2). Pub. L. 108-136, § 1012(b)(2), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (b)(3). Pub. L. 108-136, § 1012(b)(1), (3), redesig- 
nated par. (2) as (3) and substituted "services needed for 
such stripping and for environmental remediation re- 
quired for the use of the vessel for experimental pur- 
poses. Amounts received in excess of amounts needed 
for reimbursement of those costs shall be deposited 
into the account from which the stripping and environ- 
mental remediation expenses were incurred and shall 
be available for stripping and environmental remedi- 
ation of other vessels to be used for experimental pur- 
poses" for "scrapping services needed for such strip- 
ping. Amounts received which are in excess of amounts 
needed for procuring such services shall be deposited 
into the general fund of the Treasury". 

Subsec. (c). Pub. L. 108-136, § 1012(c), added subsec. (c). 

§ 7306b. Vessels stricken from Naval Vessel Reg- 
ister: transfer by gift or otherwise for use as 
artificial reefs 

(a) Authority To Make Transfer. — The Sec- 
retary of the Navy may transfer, by gift or 
otherwise, any vessel stricken from the Naval 
Vessel Register to any State, Commonwealth, or 
possession of the United States, or any munici- 
pal corporation or political subdivision thereof, 
for use as provided in subsection (b). 

(b) Vessel To Be Used as Artificial Reef. — 
An agreement for the transfer of a vessel under 
subsection (a) shall require that — 

(1) the recipient use, site, construct, mon- 
itor, and manage the vessel only as an artifi- 
cial reef in accordance with the requirements 
of the National Fishing Enhancement Act of 
1984 (33 U.S.C. 2101 et seq.), except that the re- 
cipient may use the artificial reef to enhance 
diving opportunities if that use does not have 
an adverse effect on fishery resources (as that 
term is defined in section 3(14) of the Magnu- 
son-Stevens Fishery Conservation and Man- 
agement Act (16 U.S.C. 1802(14))); and 

(2) the recipient obtain, and bear all respon- 
sibility for complying with, applicable Fed- 
eral, State, interstate, and local permits for 
using, siting, constructing, monitoring, and 
managing the vessel as an artificial reef. 

(c) Preparation of Vessel for Use as Artifi- 
cial Reef. — The Secretary shall ensure that the 
preparation of a vessel transferred under sub- 
section (a) for use as an artificial reef is con- 
ducted in accordance with — 

(1) the environmental best management 
practices developed pursuant to section 3504(b) 
of the Bob Stump National Defense Authoriza- 
tion Act for Fiscal Year 2003 (Public Law 
107-314; 16 U.S.C. 1220 note); and 

(2) any applicable environmental laws. 

(d) Cost Sharing.— The Secretary may share 
with the recipient of a vessel transferred under 
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subsection (a) any costs associated with, trans- 
ferring the vessel under that subsection, includ- 
ing- costs of the preparation of the vessel under 
subsection (c). 

(e) No Limitation on Number of Vessels 
Transferable to Particular Recipient. — A 
State, Commonwealth, or possession of the 
United States, or any municipal corporation or 
political subdivision thereof, may be the recipi- 
ent of more than one vessel transferred under 
subsection (a). 

(f) Additional Terms and Conditions. — The 
Secretary may require such additional terms 
and conditions in connection with a transfer au- 
thorized by subsection (a) as the Secretary con- 
siders appropriate. 

(g) Construction. — Nothing in this section 
shall be construed to establish a preference for 
the use as artificial reefs of vessels stricken 
from the Naval Vessel Register in lieu of other 
authorized uses of such vessels, including the 
domestic scrapping of such vessels, or other dis- 
posals of such vessels, under this chapter or 
other applicable authority. 

(Added Pub. L. 108-136, div. A, title X, § 1013(a), 
Nov. 24, 2003, 117 Stat. 1590; amended Pub. L. 
109-364, div. A, title X, §1071(a)(36), Oct. 17, 2006, 
120 Stat. 2400; Pub. L. 111-84, div. A, title X, 
§1073(a)(31), Oct. 28, 2009, 123 Stat. 2474.) 

References in Text 

The National Fishing Enhancement Act of 1984, re- 
ferred to In subsec. (b)(1), is title II of Pub. L. 98-623, 
Nov. 8, 1984, 98 Stat. 3394, which enacted chapter 35 
(§2101 et seq.) of Title 33, Navigation and Navigable Wa- 
ters, and section 1220d of Title 16, Conservation, and 
amended sections 1220 to 1220c of Title 16. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 2101 of Title 33 and Tables. 

Amendments 

2009— Subsec. (b)(1). Pub. L. 111-84 substituted 
"1802(14)))" for "1802(14))". 

2006— Subsec. (b)(1). Pub. L. 109-364 substituted 
"3(14)" for "2(14)". 

§ 7307. Disposals to foreign nations 

(a) Larger or Newer Vessels.— A naval ves- 
sel that is in excess of 3,000 tons or that is less 
than 20 years of age may not be disposed of to 
another nation (whether by sale, lease, grant, 
loan, barter, transfer, or otherwise) unless the 
disposal of that vessel, or of a vessel of the class 
of that vessel, is authorized by law enacted after 
August 5, 1974. A lease or loan of such a vessel 
under such a law may be made only in accord- 
ance with the provisions of chapter 6 of the 
Arms Export Control Act (22 U.S.C. 2796 et seq.) 
or chapter 2 of part II of the Foreign Assistance 
Act of 1961 (22 U.S.C. 2311 et seq.). In the case of 
an authorization by law for the disposal of such 
a vessel that names a specific vessel as being au- 
thorized for such disposal, the Secretary of De- 
fense may substitute another vessel of the same 
class, if the vessel substituted has virtually 
identical capabilities as the named vessel. In the 
case of an authorization by law for the disposal 
of vessels of a specified class, the Secretary may 
dispose of vessels of that class pursuant to that 
authorization only in the number of such vessels 
specified in that law as being authorized for dis- 
posal. 



(b) Other Vessels. — (1) A naval vessel not 
subject to subsection (a) may be disposed of to 
another nation (whether by sale, lease, grant, 
loan, barter, transfer, or otherwise) in accord- 
ance with applicable provisions of law, but only 
after — 

(A) the Secretary of the Navy notifies the 
Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives in writing of the pro- 
posed disposition; and 

(B) 30 days of continuous session of Congress 
have expired following the date on which such 
notice is sent to those committees. 

(2) For purposes of paragraph (1)(B), the con- 
tinuity of a session of Congress is broken only 
by an adjournment of the Congress sine die, and 
the days on which either House is not in session 
because of an adjournment of more than 3 days 
to a day certain are excluded in the computa- 
tion of such 30-day period. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1709; amended Pub. L. 
104-106, div. A, title XV, § 1502(a)(1), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L. 
109-364, div. A, title X, §1013, Oct. 17, 2006, 120 
Stat. 2376.) 

References in Text 

The Arms Export Control Act, referred to in subsec. 
(a), is Pub. L. 90-629, Oct. 22, 1968, 82 Stat. 1320, as 
amended. Chapter 6 of that Act is classified generally 
to subchapter VI (§2796 et seq.) of chapter 39 of Title 22, 
Foreign Relations and Intercourse. For complete clas- 
sification of this Act to the Code, see Short Title note 
set out under section 2751 of Title 22 and Tables. 

The Foreign Assistance Act of 1961, referred to in sub- 
sec. (a), is Pub. L. 87-195, Sept. 4, 1961, 75 Stat. 424, as 
amended. Chapter 2 of part II of that Act is classified 
generally to part II (§2311 et seq.) of subchapter II of 
chapter 32 of Title 22. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 2151 of Title 22 and Tables. 

Prior Provisions 

A prior section 7307, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 452; Aug. 5, 1974, Pub. L. 93-365, title VII, §702, 88 
Stat. 405; Oct. 5, 1976, Pub. L. 94-457, §2, 90 Stat. 1938; 
Dec. 12, 1980, Pub. L. 96-513, title V, §513(28), 94 Stat. 
2933; Aug. 8, 1985, Pub. L. 99-83, title I, §122, 99 Stat. 204; 
Nov. 5, 1990, Pub. L. 101-510, div. A, title XIV, 
§ 1484(b)(4), 104 Stat. 1716, related to restrictions on dis- 
posal of certain Navy ships, prior to repeal by Pub. L. 
103-160, § 824(b). 

Amendments 

2006— Subsec. (a). Pub. L. 109-364 substituted "dis- 
posal of that vessel, or of a vessel of the class of that 
vessel, is authorized" for "disposition of that vessel is 
approved" and inserted at end "In the case of an au- 
thorization by law for the disposal of such a vessel that 
names a specific vessel as being authorized for such dis- 
posal, the Secretary of Defense may substitute another 
vessel of the same class, if the vessel substituted has 
virtually identical capabilities as the named vessel. In 
the case of an authorization by law for the disposal of 
vessels of a specified class, the Secretary may dispose 
of vessels of that class pursuant to that authorization 
only in the number of such vessels specified in that law 
as being authorized for disposal." 

1999— Subsec. (b)(1)(A). Pub. L. 106-65 substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

1996— Subsec. (b)(1)(A). Pub. L. 104-106 substituted 
"Committee on Armed Services of the Senate and the 
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Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

§7308. Chief of Naval Operations: certification 
required for disposal of combatant vessels 

Notwithstanding any other provision of law, 
no combatant vessel of the Navy may be sold, 
transferred, or otherwise disposed of unless the 
Chief of Naval Operations certifies that it is not 
essential to the defense of the United States. 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1710.) 

Prior Provisions 

A prior section 7308, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 453; Dec. 12, 1980, Pub. L. 96-513, title V, §513(29), 
94 Stat. 2933; Sept. 29, 1988, Pub. L. 100-456, div. A, title 
XII, § 1234(a)(6), 102 Stat. 2059; Nov. 5, 1990, Pub. L. 
101-510, div. A, title XIV, §1427, 104 Stat. 1685, related to 
transfer or gift of obsolete, condemned, and captured 
vessels, prior to repeal by Pub. L. 103-160, § 824(b). 

§7309. Construction of vessels in foreign ship- 
yards: prohibition 

(a) Prohibition. — Except as provided in sub- 
section (b), no vessel to be constructed for any 
of the armed forces, and no major component of 
the hull or superstructure of any such vessel, 
may be constructed in a foreign shipyard. 

(b) Presidential Waiver for National Secu- 
rity Interest. — (1) The President may authorize 
exceptions to the prohibition in subsection (a) 
when the President determines that it is in the 
national security interest of the United States 
to do so. 

(2) The President shall transmit notice to Con- 
gress of any such determination, and no con- 
tract may be made pursuant to the exception 
authorized until the end of the 30-day period be- 
ginning on the date on which the notice of the 
determination is received by Congress. 

(c) Exception for Inflatable Boats. — An in- 
flatable boat or a rigid inflatable boat, as de- 
fined by the Secretary of the Navy, is not a ves- 
sel for the purpose of the restriction in sub- 
section (a). 

(Added Pub. L. 103-160, div. A, title VIII, § 824(b), 
Nov. 30, 1993, 107 Stat. 1710.) 

Prior Provisions 

A prior section 7309, added Pub. L. 97-252, title XI, 
§ 1127(a), Sept. 8, 1982, 96 Stat. 758; amended Pub. L. 
98-473, title I, § 101(h) [title VIII, §8095], Oct. 12, 1984, 98 
Stat. 1904, 1941; Pub. L. 99-145, title XIII, § 1303(a)(24)(A), 
Nov. 8, 1985, 99 Stat. 740; Pub. L. 100-180, div. A, title XI, 
§1103, Dec. 4, 1987, 101 Stat. 1146; Pub. L. 100-456, div. A, 
title XII, § 1224(a), (b)(1), Sept. 29, 1988, 102 Stat. 2054; 
Pub. L. 101-189, div. A, title XVI, § 1622(c)(8), Nov. 29, 
1989, 103 Stat. 1604; Pub. L. 102-190, div. A, title X, §1017, 
Dec. 5, 1991, 105 Stat. 1459; Pub. L. 102-484, div. A, title 
X, §1012, Oct. 23, 1992, 106 Stat. 2483, related to restric- 
tions on construction and repair of vessels in foreign 
shipyards, prior to repeal by Pub. L. 103-160, § 824(b). 

Delegation op Authority 

For delegation of authority of President under sub- 
sec, (b) of this section, see section 3 of Ex. Ord. No. 
12765, June 11, 1991, 56 P.R. 27401, set out as a note under 
section 113 of this title. 



§ 7310. Overhaul, repair, etc. of vessels in foreign 
shipyards: restrictions 

(a) Vessels With Homeport in United States 
or Guam. — A naval vessel (or any other vessel 
under the jurisdiction of the Secretary of the 
Navy) the homeport of which is in the United 
States or Guam may not be overhauled, re- 
paired, or maintained in a shipyard outside the 
United States or Guam, other than in the case of 
voyage repairs. 

(b) Vessel Changing Homeports.— (1) In the 
case of a naval vessel the homeport of which is 
not in the United States (or a territory of the 
United States), the Secretary of the Navy may 
not during the 15-month period preceding the 
planned reassignment of the vessel to a home- 
port in the United States (or a territory of the 
United States) begin any work for the overhaul, 
repair, or maintenance of the vessel that is 
scheduled to be for a period of more than six 
months. 

(2) In the case of a naval vessel the homeport 
of which is in the United States (or a territory 
of the United States), the Secretary of the Navy 
shall during the 15-month period preceding the 
planned reassignment of the vessel to a home- 
port not in the United States (or a territory of 
the United States) perform in the United States 
(or a territory of the United States) any work 
for the overhaul, repair, or maintenance of the 
vessel that is scheduled — 

(A) to begin during the 15-month period; and 

(B) to be for a period of more than six 
months. 

(c) Report. — (1) The Secretary of the Navy 
shall submit to Congress each year, at the time 
that the President's budget is submitted to Con- 
gress that year under section 1105(a) of title 31, 
a report listing all repairs and maintenance per- 
formed on any covered naval vessel that has un- 
dergone work for the repair of the vessel in any 
shipyard outside the United States or Guam (in 
this section referred to as a "foreign shipyard") 
during the fiscal year preceding the fiscal year 
in which the report is submitted. 

(2) The report shall include the percentage of 
the annual ship repair budget of the Navy that 
was spent on repair of covered naval vessels in 
foreign shipyards during the fiscal year covered 
by the report. 

(3) The report also shall include the following 
with respect to each covered naval vessel: 

(A) The justification under law for the repair 
in a foreign shipyard. 

(B) The name and class of vessel repaired. 

(C) The category of repair and whether the 
repair qualified as voyage repair as defined in 
Commander Military Sealift Command In- 
struction 4700. 15C (September 13, 2007) or Joint 
Fleet Maintenance Manual (Commander Fleet 
Forces Command Instruction 4790.3 Revision 
A, Change 7), Volume III. Scheduled availabil- 
ities are to be considered as a composite and 
reported as a single entity without individual 
repair and maintenance items listed sepa- 
rately. 

(D) The shipyard where the repair work was 
carried out. 

(E) The number of days the vessel was in 
port for repair. 



§7311 



TITLE 10— ARMED FORCES 



Page 2122 



(F) The cost of the repair and the amount (if 
any) that the cost of the repair was less than 
or greater than the cost of the repair provided 
for in the contract. 

(G) The schedule for repair, the amount of 
work accomplished (stated in terms of work 
days), whether the repair was accomplished on 
schedule, and, if not so accomplished, the rea- 
son for the schedule over-run. 

(H) The homeport or location of the vessel 
prior to its voyage for repair. 

(I) Whether the repair was performed under 
a contract awarded through the use of com- 
petitive procedures or procedures other than 
competitive procedures. 

(4) In this subsection, the term "covered naval 
vessel" means any of the following: 

(A) A naval vessel. 

(B) Any other vessel under the jurisdiction 
of the Secretary of the Navy. 

(Added and amended Pub. L. 103-160, div. A, title 
III, §367, title VIII, § 824(b), Nov. 30, 1993, 107 
Stat. 1632, 1710; Pub. L. 104-106, div. A, title X, 
§1017, Feb. 10, 1996, 110 Stat. 425; Pub. L. 109-364, 
div. A, title X, §1014, Oct. 17, 2006, 120 Stat. 2376; 
Pub. L. 110-417, [div. A], title X, §1012, Oct. 14, 
2008, 122 Stat. 4584.) 

Prior Provisions 

A prior section 7310, added Pub. L. 97-295, §1(49)(A), 
Oct. 12, 1982, 96 Stat. 1298, related to policy for con- 
structing- combatant vessels, prior to repeal by Pub. L. 
103-160, § 824(a)(8). 

Amendments 

2008— Subsec. (c). Pub. L. 110-417 added subsec. (c). 

2006— Subsec. (a). Pub. L. 109-364 inserted "or Guam" 
after "United States" in heading and after "in the 
United States" in text. 

1996— Subsec. (a). Pub. L. 104-106 inserted "or Guam" 
after "outside the United States". 

1993— Subsec. (b). Pub. L. 103-160, §367, amended sub- 
sec. (b) generally, designating existing provisions as 
par. (1) and adding par. (2). 

§7311. Repair or maintenance of naval vessels: 
handling of hazardous waste 

(a) Contractual Provisions.— The Secretary 
of the Navy shall ensure that each contract en- 
tered into for work on a naval vessel (other than 
new construction) includes the following provi- 
sions: 

(1) Identification of hazardous wastes.— A 
provision in which the Navy identifies the 
types and amounts of hazardous wastes that 
are required to be removed by the contractor 
from the vessel, or that are expected to be 
generated, during the performance of work 
under the contract, with such identification 
by the Navy to be in a form sufficient to en- 
able the contractor to comply with Federal 
and State laws and regulations on the re- 
moval, handling, storage, transportation, or 
disposal of hazardous waste. 

(2) Compensation. — A provision specifying 
that the contractor shall be compensated 
under the contract for work performed by the 
contractor for duties of the contractor speci- 
fied under paragraph (3). 

(3) Statement of work. — A provision speci- 
fying the responsibilities of the Navy and of 



the contractor, respectively, for the removal 
(including the handling, storage, transpor- 
tation, and disposal) of hazardous wastes. 

(4) Accountability for hazardous 
wastes. — (A) A provision specifying the fol- 
lowing: 

(i) In any case in which the Navy is the 
sole generator of hazardous waste that is re- 
moved, handled, stored, transported, or dis- 
posed of by the contractor in the perform- 
ance of the contract, all contracts, mani- 
fests, invoices, and other documents related 
to the removal, handling, storage, transpor- 
tation, or disposal of such hazardous waste 
shall bear a generator identification number 
issued to the Navy pursuant to applicable 
law. 

(ii) In any case in which the contractor is 
the sole generator of hazardous waste that is 
removed, handled, stored, transported, or 
disposed of by the contractor in the perform- 
ance of the contract, all contracts, mani- 
fests, invoices, and other documents related 
to the removal, handling, storage, transpor- 
tation, or disposal of such hazardous waste 
shall bear a generator identification number 
issued to the contractor pursuant to applica- 
ble law. 

(iii) In any case in which both the Navy 
and the contractor are generators of hazard- 
ous waste that is removed, handled, stored, 
transported, or disposed of by the contractor 
in the performance of the contract, all con- 
tracts, manifests, invoices, and other docu- 
ments related to the removal, handling, 
storage, transportation, or disposal of such 
hazardous waste shall bear both a generator 
identification number issued to the Navy 
and a generator identification number issued 
to the contractor pursuant to applicable law. 

(B) A determination under this paragraph of 
whether the Navy is a generator, a contractor 
is a generator, or both the Navy and a contrac- 
tor are generators, shall be made in the same 
manner provided under subtitle C of the Solid 
Waste Disposal Act (42 U.S.C. 6921 et seq.) and 
regulations promulgated under that subtitle. 

(b) Renegotiation of Contract. — The Sec- 
retary of the Navy shall renegotiate a contract 
described in subsection (a) if — 

(1) the contractor, during the performance of 
work under the contract, discovers hazardous 
wastes different in type or amount from those 
identified in the contract; and 

(2) those hazardous wastes originated on, or 
resulted from material furnished by the Gov- 
ernment for, the naval vessel on which the 
work is being performed. 

(c) Removal of Wastes.— The Secretary of the 
Navy shall remove known hazardous wastes 
from a vessel before the vessel's arrival at a con- 
tractor's facility for performance of a contract, 
to the extent such removal is feasible. 

(d) Relationship to Solid Waste Disposal 
Act. — Nothing in this section shall be construed 
as altering or otherwise affecting those provi- 
sions of the Solid Waste Disposal Act (42 U.S.C. 
6901 et seq.) that relate to generators of hazard- 
ous waste. For purposes of this section, any 
term used in this section for which a definition 
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is provided by the Solid Waste Disposal Act (or 
regulations promulgated pursuant to such Act) 
has the meaning provided by that Act or regula- 
tions. 

(Added Pub. L. 99-661, div. A, title XII, § 1202(a), 
Nov. 14, 1986, 100 Stat. 3967; amended Pub. L. 
101-189, div. A, title XVI, § 1611(a), Nov. 29, 1989, 
103 Stat. 1599.) 

References in Text 

The Solid Waste Disposal Act, referred to in subsecs. 
(a)(4)(B) and (d), is title II of Pub. L. 89-272, Oct. 20, 
1965, 79 Stat. 997, as amended generally by Pub. L. 
94-580, §2, Oct. 21, 1976, 90 Stat. 2795, which is classified 
generally to chapter 82 (§6901 et seq.) of Title 42, The 
Public Health and Welfare. Subtitle C of the Solid 
Waste Disposal Act is classified generally to sub- 
chapter III (§6921 et seq.) of chapter 82 of Title 42. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 6901 of Title 42 
and Tables. 

Amendments 

1989 — Pub. L. 101-189 amended section generally, sub- 
stituting subsecs. (a) to (d) for former subsecs. (a) relat- 
ing to contractual provisions, and (b) relating to re- 
negotiation of contract. 

Effective Date of 1989 Amendment 

Section 1611(b) of Pub. L. 101-189 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to any contract for work 
on a naval vessel (other than new construction) entered 
into after the end of the 90-day period beginning on the 
date of the enactment of this Act [Nov. 29, 1989]." 

§7312. Service craft stricken from Naval Vessel 
Register; obsolete boats: use of proceeds 
from exchange or sale 

(a) Exchange or Sale of Similar Items. — 
When the Secretary of the Navy sells an obso- 
lete service craft or an obsolete boat, or ex- 
changes such a craft or boat in a transaction for 
which a similar craft or boat is acquired, the 
Secretary may retain the proceeds of the sale or 
the exchange allowance from the exchange, as 
the case may be, and apply the proceeds of sale 
or the exchange allowance for any of the follow- 
ing purposes: 

(1) For payment, in whole or in part, for a 
similar service craft or boat acquired as a re- 
placement, as authorized by section 503 of title 
40. 

(2) For reimbursement, to the extent prac- 
ticable, of the appropriate accounts of the 
Navy for the full costs of preparation of such 
obsolete craft or boat for such sale or ex- 
change. 

(3) For deposit to the special account estab- 
lished under subsection (b), to be available in 
accordance with that subsection. 

(b) Special Account.— Amounts retained 
under subsection (a) that are not applied as pro- 
vided in paragraph (1) or (2) of that subsection 
shall be deposited into a special account. 
Amounts in the account shall be available under 
subsection (c) without regard to fiscal year limi- 
tation. Amounts in the account that the Sec- 
retary of the Navy determines are not needed 
for the purpose stated in subsection (c) shall be 
transferred at least annually to the General 
Fund of the Treasury. 



(c) Costs of Preparation of Obsolete Serv- 
ice Craft and Boats for Future Sale or Ex- 
change. — The Secretary may use amounts in the 
account under subsection (b) for payment, in 
whole or in part, for the full costs of preparation 
of obsolete service craft and obsolete boats for 
future sale or exchange. 

(d) Costs of Preparation for Sale or Ex- 
change. — In this section, the term "full costs of 
preparation" means the full costs (direct and in- 
direct) incurred by the Navy in preparing an ob- 
solete service craft or an obsolete boat for ex- 
change or sale, including the cost of the follow- 
ing: 

(1) Towing. 

(2) Storage. 

(3) Defueling. 

(4) Removal and disposal of hazardous 
wastes. 

(5) Environmental surveys to determine the 
presence of regulated materials containing 
polychlorinated biphenyl (PCB) and, if such 
materials are found, the removal and disposal 
of such materials. 

(6) Other costs related to such preparation. 

(e) Obsolete Service Craft. — For purposes of 
this section, an obsolete service craft is a serv- 
ice craft that has been stricken from the Naval 
Vessel Register. 

(f) Inapplicability of Advertising Require- 
ment. — Section 3709 1 of the Revised Statutes (41 
U.S.C. 5) does not apply to sales of service craft 
and boats described in subsection (a). 

(g) Regulations.— The Secretary of the Navy 
shall prescribe regulations for the purposes of 
this section. 

(Added Pub. L. 108-375, div. A, title X, 
§ 1012(a)(1), Oct. 28, 2004, 118 Stat. 2039.) 

References in Text 

Section 3709 of the Revised Statutes, referred to in 
subsec. (f), was classified to section 5 of former Title 41, 
Public Contracts, and was repealed and restated as sec- 
tion 6101 of Title 41, Public Contracts, by Pub. L. 
111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For 
disposition of sections of former Title 41, see Disposi- 
tion Table preceding section 101 of Title 41. 

Prior Provisions 

A prior section 7312, added Pub. L. 100-180, div. A, 
title XI, § 1102(a)(1), Dec. 4, 1987, 101 Stat. 1145; amended 
Pub. L. 100-456, div. A, title XII, §1223, Sept. 29, 1988, 102 
Stat. 2054; Pub. L. 101-189, div. A, title XVI, § 1612, Nov. 
29, 1989, 103 Stat. 1601, related to progress payments 
under certain contracts for repair or maintenance of 
naval vessels, prior to repeal by Pub. L. 103-355, title II, 
§2001(j)(l), title X, §10001, Oct. 13, 1994, 108 Stat. 3303, 
3404, effective Oct. 13, 1994, except as otherwise pro- 
vided. See section 2307(g) of this title. 

Effective Date 

Pub. L. 108-375, div. A, title X, § 1012(b), Oct. 28, 2004, 
118 Stat. 2040, provided that: "Section 7312 of title 10, 
United States Code, as added by subsection (a), shall 
apply with respect to amounts received on or after the 
date of the enactment of this Act [Oct. 28, 2004] and to 
amounts received before the date of the enactment of 
this Act and not obligated as of that date." 



1 See References in Text note below. 
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§7313. Ship overhaul work: availability of appro- 
priations for unusual cost overruns and for 
changes in scope of work 

(a) Unusual Cost Overruns.— (1) Appropria- 
tions available to the Department of Defense for 
a fiscal year may be used for payment of un- 
usual cost overruns incident to ship overhaul, 
maintenance, and repair for a vessel inducted 
into an industrial-fund activity or contracted 
for during a prior fiscal year. 

(2) The Secretary of Defense shall notify Con- 
gress promptly before an obligation is incurred 
for any payment under paragraph (1). 

(b) Changes in Scope of Work.— An appropria- 
tion available to the Department of Defense for 
a fiscal year may be used after the otherwise-ap- 
plicable expiration of the availability for obliga- 
tion of that appropriation — 

(1) for payments to an industrial-fund activ- 
ity for amounts required because of changes in 
the scope of work for ship overhaul, mainte- 
nance, and repair, in the case of work inducted 
into the industrial-fund activity during the 
fiscal year; and 

(2) for payments under a contract for 
amounts required because of changes in the 
scope of work, in the case of a contract en- 
tered into during the fiscal year for ship over- 
haul, maintenance, and repair. 

(Added Pub. L. 100-370, §l(n)(l), July 19, 1988, 102 
Stat. 850.) 

Historical and Revision Notes 

Section is based on Pub. L. 99-190, § 101(b) [title VIII, 
§8005(j), (k)], Dec. 19, 1985, 99 Stat. 1185, 1203. 

In two Instances, the source law to be codified by the 
bill Includes provisions that on their face require that 
the Department of Defense notify Congress of certain 
actions. These notification requirements were termi- 
nated by section 602 of the Goldwater-Nichols Depart- 
ment of Defense Reorganization Act of 1986 (Public Law 
99-433), which terminated all recurring reporting re- 
quirements applicable to the Department of Defense ex- 
cept for those requirements that were specifically ex- 
empted In that section. The source law sections are sec- 
tions 8009(c) and 8005(j) (proviso) of the PY86 defense ap- 
propriations Act (Public Law 99-190), enacted December 
19, 1985, which would be codified as section 2201 of title 
10 (by section 1(d) of the bill) and section 7313(a) of title 
10 (by section l(n) of the bill). In codifying the authori- 
ties provided the Department of Defense by these two 
provisions of law, the committee believes that it is ap- 
propriate to reinstate the congressional notification re- 
quirements that go with those authorities. These sec- 
tions were recurring annual appropriation provisions 
for many years and were made permanent only months 
before the enactment of the 1986 Reorganization Act. It 
is the committee's belief that the failure to exempt 
these provisions from the general reports termination 
provision was inadvertent and notes that the notifica- 
tion provisions had in fact previously applied to the De- 
partment of Defense for many years. The action of the 
committee restores the status quo as it existed before 
the Reorganization Act. 

Codification 

Another section 7313 of this title was renumbered sec- 
tion 7314. 

§7314. Overhaul of naval vessels: competition be- 
tween public and private shipyards 

The Secretary of the Navy should ensure, in 
any case in which the Secretary awards a 



project for repair, alteration, overhaul, or con- 
version of a naval vessel following competition 
between public and private shipyards, that each 
of the following criteria is met: 

(1) The bid of any public shipyard for the 
award includes — 

(A) the full costs to the United States as- 
sociated with future retirement benefits of 
civilian employees of that shipyard consist- 
ent with computation methodology estab- 
lished by Office of Management and Budget 
Circular A-76; and 

(B) in a case in which equal access to the 
Navy supply system is not allowed to public 
and private shipyards, a pro rata share of 
the costs of the Navy supply system. 

(2) Costs applicable to oversight of the con- 
tract by the appropriate Navy supervisor of 
shipbuilding, conversion, and repair are added 
to the bid of any private shipyard for the pur- 
pose of comparability analysis. 

(3) The award is made using the results of 
the comparability analysis. 

(Added Pub. L. 100-456, div. A, title XII, 
§ 1225(a)(1), Sept. 29, 1988, 102 Stat. 2054, §7313; re- 
numbered §7314, Pub. L. 101-189, div. A, title 
XVI, § 1622(a), Nov. 29, 1989, 103 Stat. 1604.) 

Amendments 

1989— Pub. L. 101-189 renumbered section 7313 of this 
title as this section. 

Effective Date 

Section 1225(b) of Pub. L. 100-456 provided that: "Sec- 
tion 7313 [now 7314] of title 10, United States Code, as 
added by subsection (a), applies to any award by the 
Secretary of the Navy made after the end of the 30-day 
period beginning on the date of the enactment of this 
Act [Sept. 29, 1988] for repair, alteration, overhaul, or 
conversion of a naval vessel following competition be- 
tween public and private shipyards." 

§ 7315. Preservation of Navy shipbuilding capa- 
bility 

(a) Shipbuilding Capability Preservation 
Agreements. — The Secretary of the Navy may 
enter into an agreement, to be known as a 
"shipbuilding capability preservation agree- 
ment", with a shipbuilder under which the cost 
reimbursement rules described in subsection (b) 
shall be applied to the shipbuilder under a Navy 
contract for the construction of a ship. Such an 
agreement may be entered into in any case in 
which the Secretary determines that the appli- 
cation of such cost reimbursement rules would 
facilitate the achievement of the policy objec- 
tives set forth in section 2501(b) of this title. 

(b) Cost Reimbursement Rules.— The cost re- 
imbursement rules applicable under an agree- 
ment entered into under subsection (a) are as 
follows: 

(1) The Secretary of the Navy shall, in deter- 
mining the reimbursement due a shipbuilder 
for its indirect costs of performing a contract 
for the construction of a ship for the Navy, 
allow the shipbuilder to allocate indirect costs 
to its private sector work only to the extent of 
the shipbuilder's allocable indirect private 
sector costs, subject to paragraph (3). 

(2) For purposes of paragraph (1), the alloca- 
ble indirect private sector costs of a ship- 
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builder are those costs of the shipbuilder that 
are equal to the sum of the following: 

(A) The incremental indirect costs attrib- 
utable to such work. 

(B) The amount by which the revenue at- 
tributable to such private sector work ex- 
ceeds the sum of— 

(i) the direct costs attributable to such 
private sector work; and 

(ii) the incremental indirect costs attrib- 
utable to such private sector work. 

(3) The total amount of allocable indirect 
private sector costs for a contract covered by 
the agreement may not exceed the amount of 
indirect costs that a shipbuilder would have 
allocated to its private sector work during the 
period covered by the agreement in accordance 
with the shipbuilder's established accounting 
practices. 

(c) Authority To Modify Cost Reimburse- 
ment Rules. — The cost reimbursement rules set 
forth in subsection (b) may be modified by the 
Secretary of the Navy for a particular agree- 
ment if the Secretary determines that modifica- 
tions are appropriate to the particular situation 
to facilitate achievement of the policy set forth 
in section 2501(b) of this title. 

(d) Applicability. — (1) An agreement entered 
into with a shipbuilder under subsection (a) 
shall apply to each of the following Navy con- 
tracts with the shipbuilder: 

(A) A contract that is in effect on the date 
on which the agreement is entered into. 

(B) A contract that is awarded during the 
term of the agreement. 

(2) In a shipbuilding capability preservation 
agreement applicable to a shipbuilder, the Sec- 
retary may agree to apply the cost reimburse- 
ment rules set forth in subsection (b) to alloca- 
tions of indirect costs to private sector work 
performed by the shipbuilder only with respect 
to costs that the shipbuilder incurred on or after 
November 18, 1997, under a contract between the 
shipbuilder and a private sector customer of the 
shipbuilder that became effective on or after 
January 26, 1996. 

(Added Pub. L. 105-85, div. A, title X, § 1027(a)(1), 
Nov. 18, 1997, 111 Stat. 1878; amended Pub. L. 
106-65, div. A, title X, § 1066(a)(29), Oct. 5, 1999, 
113 Stat. 772.) 

Amendments 

1999— Subsec. (d)(2). Pub. L. 106-65 substituted "No- 
vember 18, 1997," for "the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1998". 

Procedures for Applications and for 
Consideration of Agreements 

Section 1027(b) of Pub. L. 105-85 provided that: "Not 
later than 30 days after the date of the enactment of 
this Act [Nov. 18, 1997], the Secretary of the Navy shall 
establish application procedures and procedures for ex- 
peditious consideration of shipbuilding capability pres- 
ervation agreements as authorized by section 7315 of 
title 10, United States Code, as added by subsection 
(a)." 

§ 7316. Support for transfers of decommissioned 
vessels and shipboard equipment 

(a) Authority To Provide Assistance.— The 
Secretary of the Navy may provide an entity de- 



scribed in subsection (b) with assistance in sup- 
port of a transfer of a vessel or shipboard equip- 
ment described in such subsection that is being 
executed under section 2572, 7306, 7307, or 7545 of 
this title, or under any other authority. 

(b) Covered Vessels and Equipment. — The 
authority under this section applies — 

(1) in the case of a decommissioned vessel 
that — 

(A) is owned and maintained by the Navy, 
is located at a Navy facility, and is not in 
active use; and 

(B) is being transferred to an entity des- 
ignated by the Secretary of the Navy or by 
law to receive transfer of the vessel; and 

(2) in the case of any shipboard equipment 
that — 

(A) is on a vessel described in paragraph 
(1)(A); and 

(B) is being transferred to an entity des- 
ignated by the Secretary of the Navy or by 
law to receive transfer of the equipment. 

(c) Reimbursement. — The Secretary may re- 
quire a recipient of assistance under subsection 
(a) to reimburse the Navy for amounts expended 
by the Navy in providing the assistance. 

(d) Deposit of Funds Received.— Funds re- 
ceived in a fiscal year under subsection (c) shall 
be credited to the appropriation available for 
such fiscal year for operation and maintenance 
for the office of the Navy managing inactive 
ships, shall be merged with other sums in the 
appropriation that are available for such office, 
and shall be available for the same purposes and 
period as the sums with which merged. 

(Added Pub. L. 108-136, div. A, title X, § 1015(a), 
Nov. 24, 2003, 117 Stat. 1591.) 

§ 7317. Status of Government rights in the de- 
signs of vessels, boats, and craft, and compo- 
nents thereof 

(a) In General. — Government rights in the de- 
sign of a vessel, boat, or craft, and its compo- 
nents, including the hull, decks, superstructure, 
and all shipboard equipment and systems, shall 
be determined solely as follows: 

(1) In the case of a vessel, boat, craft, or 
component procured through a contract, in ac- 
cordance with the provisions of section 2320 of 
this title. 

(2) In the case of a vessel, boat, craft, or 
component procured through an instrument 
not governed by section 2320 of this title, by 
the terms of the instrument (other than a con- 
tract) under which the design for such vessel, 
boat, craft, or component, as applicable, was 
developed for the Government. 

(b) Construction of Superseding Authori- 
ties. — This section may be modified or super- 
seded by a provision of statute only if such pro- 
vision expressly refers to this section in modify- 
ing or superseding this section. 

(Added Pub. L. 110-417, [div. A], title VIII, 
§ 825(a), Oct. 14, 2008, 122 Stat. 4534.) 
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[CHAPTER 635— REPEALED] 

[§§ 7341 to 7345. Repealed. Pub. L. 103-160, div. A, 
title VIII, § 824(a)(9), Nov. 30, 1993, 107 Stat. 
1708] 

Section 7341, act Aug. 10, 1956, oh. 1041, 70A Stat. 453, 
related to authorized number of naval airplanes and 
lighter- than-air crafts. 

Section 7342, act Aug. 10, 1956, ch. 1041, 70A Stat. 454, 
related to percentage of naval aircraft required to be 
constructed or manufactured in United States plants. 

Section 7343, act Aug. 10, 1956, ch. 1041, 70A Stat. 454, 
related to manufacture of naval aircraft at plants 
owned by United States under certain circumstances. 

Section 7344, act Aug. 10, 1956, ch. 1041, 70A Stat. 454, 
related to suspension of naval aircraft construction in 
case of treaty for limitation of naval armament. 

Section 7345, added Pub. L. 101-189, div. A, title I, 
§ 153(a)(1), Nov. 29, 1989, 103 Stat. 1387, related to sub- 
mission of annual reports to Armed Services and Ap- 
propriations Committees of Senate and House of Rep- 
resentatives addressing aircraft requirements of the 
Navy. 

CHAPTER 637— SALVAGE FACILITIES 

Sec. 

7361. Authority to provide for necessary salvage fa- 

cilities. 

7362. Acquisition and transfer of vessels and equip- 

ment. 

7363. Settlement of claims. 

7364. Disposition of receipts. 

Amendments 

1996— Pub. L. 104-106, div. A, title X, §1015, Feb. 10, 
1996, 110 Stat. 424, amended analysis generally, adding 
items 7361 to 7364 and striking out former items 7361 
"Naval salvage facilities: contracts for commercial fa- 
cilities", 7362 "Commercial use of naval facilities", 7363 
"Transfer of equipment: contract provisions", 7365 
"Settlement of claims", and 7367 "Disposition of re- 
ceipts". 

1994— Pub. L. 103-355, title II, §2001(j)(3)(B), Oct. 13, 
1994, 108 Stat. 3303, struck out item 7364 "Advancement 
of funds for salvage operations". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(8), Nov. 
30, 1993, 107 Stat. 1713, struck out item 7366 "Limitation 
on appropriations". 

§7361. Authority to provide for necessary sal- 
vage facilities 

(a) Authority. — The Secretary of the Navy 
may provide, by contract or otherwise, nec- 
essary salvage facilities for public and private 
vessels. 

(b) Coordination With Secretary of Home- 
land Security.— The Secretary shall submit to 
the Secretary of Homeland Security for com- 
ment each proposed contract for salvage facili- 
ties that affects the interests of the Department 
of Homeland Security. 

(c) Limitation. — The Secretary of the Navy 
may enter into a term contract under subsection 
(a) only if the Secretary determines that avail- 
able commercial salvage facilities are inad- 
equate to meet the requirements of national de- 
fense. 

(d) Public Notice.— The Secretary may not 
enter into a contract under subsection (a) until 
the Secretary has provided public notice of the 
intent to enter into such a contract. 

(e) Salvage Facilities Defined.— In this sec- 
tion, the term "salvage facilities" includes 
equipment and gear utilized to prevent, abate, 
or minimize damage to the environment. 



(Added Pub. L. 104-106, div. A, title X, §1015, Feb. 
10, 1996, 110 Stat. 424; amended Pub. L. 107-296, 
title XVII, § 1704(b)(1), (6), Nov. 25, 2002, 116 Stat. 
2314; Pub. L. 108-136, div. A, title III, § 315(a), 
Nov. 24, 2003, 117 Stat. 1431.) 

Prior Provisions 

A prior section 7361, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 455; Aug. 6, 1981, Pub. L. 97-31, §12(3)(D), 95 Stat. 
154, authorized Secretary of the Navy to provide for 
necessary salvage facilities for public and private ves- 
sels, prior to the general amendment of this chapter by 
Pub. L. 104-106. 

Amendments 

2003— Subsec. (e). Pub. L. 108-136 added subsec. (e). 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in head- 
ing and in two places in text. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 7362. Acquisition and transfer of vessels and 
equipment 

(a) Authority.— The Secretary of the Navy 
may acquire or transfer for operation by private 
salvage companies such vessels and equipment 
as the Secretary considers necessary. 

(b) Agreement on Use. — Before any salvage 
vessel or salvage gear is transferred by the Sec- 
retary to a private party, the private party must 
agree in writing with the Secretary that the ves- 
sel or gear will be used to support organized off- 
shore salvage facilities for a period of as many 
years as the Secretary considers appropriate. 

(c) Reference to Authority To Advance 
Funds for Immediate Salvage Operations. — 
For authority for the Secretary of the Navy to 
advance to private salvage companies such funds 
as the Secretary considers necessary to provide 
for the immediate financing of salvage oper- 
ations, see section 2307(g)(2) of this title. 

(Added Pub. L. 104-106, div. A, title X, §1015, Feb. 
10, 1996, 110 Stat. 424.) 

Prior Provisions 

A prior section 7362, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 455, related to commercial use of naval facilities, 
prior to the general amendment of this chapter by Pub. 
L. 104-106. 

§ 7363. Settlement of claims 

(a) Authority to Settle Claim.— The Sec- 
retary of the Navy may settle any claim by the 
United States for salvage services rendered by 
the Department of the Navy and may receive 
payment of any such claim. 

(b) Salvage Services Defined.— In this sec- 
tion, the term "salvage services" includes serv- 
ices performed in connection with a marine sal- 
vage operation that are intended to prevent, 
abate, or minimize damage to the environment. 

(Added Pub. L. 104-106, div. A, title X, §1015, Feb. 
10, 1996, 110 Stat. 425; amended Pub. L. 108-136, 
div. A, title III, § 315(b), Nov. 24, 2003, 117 Stat. 
1431.) 

Prior Provisions 

A prior section 7363, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 455, related to contract provisions for transfer of 



Page 2127 



TITLE 10— ARMED FORCES 



§7396 



Navy equipment to private parties, prior to the general 
amendment of this chapter by Pub. L. 104-106. 

Amendments 

2003 — Pub. L. 108-136 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

§ 7364. Disposition of receipts 

Amounts received under this chapter shall be 
credited to appropriations for maintaining naval 
salvage facilities. However, any amount received 
under this chapter in any fiscal year in excess of 
naval salvage costs incurred by the Navy during 
that fiscal year shall be deposited into the gen- 
eral fund of the Treasury. 

(Added Pub. L. 104-106, div. A, title X, §1015, Feb. 
10, 1996, 110 Stat. 425.) 

Prior Provisions 

A prior section 7364, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 455, related to advancement of funds by the Sec- 
retary of the Navy to private companies for salvage op- 
erations, prior to repeal by Pub. L. 103-355, title II, 
§2001(j)(l), Oct. 13, 1994, 108 Stat. 3303. See section 
2307(g) of this title. 

A prior section 7365, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 456; Aug. 29, 1972, Pub. L. 92-417, §1(4), 86 Stat. 654, 
related to settlement of claims, prior to the general 
amendment of this chapter by Pub. L. 104-106. See sec- 
tion 7363 of this title. 

A prior section 7366, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 456, related to limitation on appropriations for 
naval salvage facilities, prior to repeal by Pub. L. 
103-160, div. A, title VIII, §824(a)(10), Nov. 30, 1993, 107 
Stat. 1708. 

A prior section 7367, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 456, related to disposition of receipts, prior to the 
general amendment of this chapter by Pub. L. 104-106. 
See section 7364 of this title. 

CHAPTER 639— UNITED STATES NAVAL 
OBSERVATORY 

Sec. 

[7391 to 7394. Repealed.] 

7395. Naval Observatory: administration. 

7396. Naval Observatory: exchange of information 

with foreign offices. 

Amendments 

1982— Pub. L. 97-295, §1(50)(F), Oct. 12, 1982, 96 Stat. 
1300, struck out "NAVAL OCEANOGRAPHIC OFFICE 
AND" from chapter heading. 

Pub. L. 97-295, §1(50)(B), Oct. 12, 1982, 96 Stat. 1299, 
struck out items 7391 "United States Naval Oceano- 
graphic Office: establishment and duties", 7392 "United 
States Naval Oceanographic Office: maps, charts and 
books", 7393 "United States Naval Oceanographic Of- 
fice: pilot charts", and 7394 "Price of maps, charts, and 
navigational publications". 

1964— Pub. L. 88-436, §l(b), Aug. 14, 1964, 78 Stat. 436, 
substituted "navigational publications" for "nautical 
books" in item 7394. 

1962— Pub. L. 87-533, § 1(a)(1), (b), July 10, 1962, 76 Stat. 
154, 155, substituted "United States Naval Oceano- 
graphic" for "Hydrographic" in chapter heading and in 
items 7391 to 7393. 

[§§7391 to 7394. Repealed. Pub. L. 97-295, 
§ 1(50)(A), Oct. 12, 1982, 96 Stat. 1299] 

Section 7391, acts Aug. 10, 1956, ch. 1041, 70A Stat. 456; 
July 10, 1962, Pub. L. 87-533, § 1(a)(2), 76 Stat. 154, pro- 
vided for a United States Naval Oceanographic Office 
attached to the Office of the Chief of Naval Operations 
which would provide navigational aids, charts, books, 
and manuals, and was reenacted as former section 2791 
of this title. 



Section 7392, acts Aug. 10, 1956, ch. 1041, 70A Stat. 456; 
July 10, 1962, Pub. L. 87-533, § 1(a)(3), 76 Stat. 154, pro- 
vided that the Secretary of the Navy may have the 
United States Naval Oceanographic Office prepare navi- 
gational aids, charts, and books, and that he may pub- 
lish and distribute such materials and buy copyrights 
of existing navigational aids, charts, and books, and 
was reenacted as section 451 of this title. 

Section 7393, acts Aug. 10, 1956, ch. 1041, 70A Stat. 456; 
July 10, 1962, Pub. L. 87-533, § 1(a)(4), 76 Stat. 154, di- 
rected that certain identifying information be printed 
on United States Naval Oceanographic pilot charts, and 
that the Department of Commerce's Weather Bureau 
provide the Naval Oceanographic Office with data nec- 
essary for their preparation, and was reenacted as sec- 
tion 452 of this title. 

Section 7394, acts Aug. 10, 1956, ch. 1041, 70A Stat. 457; 
July 10, 1962, Pub. L. 87-533, § 1(a)(5), 76 Stat. 154; Aug. 
14, 1964, Pub. L. 88-436, §l(a), 78 Stat. 443, directed that 
publications by the Naval Oceanographic Office be sold 
under regulations of the Secretary of the Navy, and 
that proceeds be covered into the Treasury, and was re- 
enacted as section 453 of this title. 

§ 7395. Naval Observatory: administration 

(a) The Naval Observatory shall be attached to 
the Office of the Chief of Naval Operations. 

(b) The Superintendent of the Naval Observ- 
atory shall be detailed from officers in the line 
of the Navy serving in the grade of captain or 
above. 

(c) The Secretary of the Navy may detail any 
officer of the Navy, competent for that duty, to 
supervise the Nautical Almanac. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 457.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7395 


5 U.S.C. 133y-16 (note). 
5 U.S.C. 461. 
5 U.S.C. 463. 


Reorganization Plan No. 

3 of 1946, Part III, §301. 

60 Stat. 1099. 
Mar. 3, 1901, ch. 852, 31 

Stat. 1122 (2d par., last 

sentence). 
R.S. 436; June 29, 1949. 

ch. 278, 63 Stat. 300 (2d 

par.). 





In subsection (a) the words "together with their re- 
spective functions, are hereby transferred from the Bu- 
reau of Naval Personnel, Department of the Navy" are 
omitted as executed. The words "attached to" are sub- 
stituted for the words "and shall be administered, sub- 
ject to the direction and control of the Secretary of the 
Navy, under the Chief of Naval Operations" for brevity. 
All orders issued by the Chief of Naval Operations in 
performing the duties assigned to him are issued under 
the authority of the Secretary of the Navy. 

In subsection (b) the words "until further legislation 
by Congress" are omitted as surplusage. 

In subsection (c) the word "detail" is substituted for 
the word "place". The words "in charge" are omitted 
as surplusage. The word "duty" is substituted for the 
word "service" for clarity. 

§ 7396. Naval Observatory: exchange of informa- 
tion with foreign offices 

(a) The Secretary of the Navy may arrange to 
exchange data with foreign almanac offices to 
reduce the duplication of work in preparing the 
different national nautical and astronomical al- 
manacs and make available for publication a 
larger amount of data useful to navigators and 
astronomers. Each such arrangement shall be 
made terminable on one year's notice. 

(b) The work of the Nautical Almanac Office 
shall be so conducted that in an emergency the 
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part of the work intended for the use of naviga- 
tors may be computed by the force of the office 
without foreign cooperation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 457; Pub. L. 
95-357, Sept. 8, 1978, 92 Stat. 591.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7396 


5 U.S.C 464. 


Aug. 22, 1912. oh. 335. 37 
Stat. 342 (2d par.). 





In subsection (a) the words "as he may from time to 
time deem desirable with a view" are omitted as sur- 
plusage. The words "a larger amount of data useful" 
are substituted for the words "increase the total data 
which may be of use" for clarity. 

In subsection (b) the words "during the continuance 
of any such arrangement" are omitted as surplusage. 
The third proviso of 5 U.S.C. 464 is omitted as obsolete. 

Amendments 

1978— Subsec. (a). Pub. L. 95-357 struck out "in the 
American Ephemeris and Nautical Almanac" after "for 
publication". 

CHAPTER 641— NAVAL PETROLEUM 
RESERVES 



Sec. 




7420. 


Definitions. 


7421. 


Jurisdiction and control. 


7422. 


Administration. 


7423. 


Periodic re-examination of production re- 




quirements. 


7424. 


Protection of oil reserves; contracts for con- 




servation. 


7425. 


Acquisition by condemnation and purchase. 


[7426. 


Repealed.] 


7427. 


Cooperative or unit plans in the naval petro- 




leum reserves. 


7428. 


Agreements and leases: provision for change. 


7429. 


Re-lease of certain lands: lessee's preferential 




right. 


7430. 


Disposition of products. 


7431. 


Requirements as to consultation and ap- 




proval. 


7432. 


Authorizations of appropriations. 


7433. 


Disposition of royalties. 


[7434. 


Repealed.] 


7435. 


Foreign interest. 


7436. 


Regulations. 


7437. 


Violations by lessee. 


7438. 


Rifle, Colorado, plant; possession, use, and 




transfer of. 


7439. 


Certain oil shale reserves: transfer of jurisdic- 




tion and petroleum exploration, develop- 




ment, and production. 




Amendments 



2000— Pub. L. 106-398, §1 [div. C, title XXXIV, 
§3402(b)(3)], Oct. 30, 2000, 114 Stat. 1654, 1654A-484, 
struck out item 7426 "Cooperative or unit plans affect- 
ing Naval Petroleum Reserve Numbered 1". 

1997— Pub. L. 105-85, div. C, title XXXIV, § 3404(b), 
Nov. 18, 1997, 111 Stat. 2061, added item 7439. 

1996— Pub. L. 104-201, div. A, title X, §1074(a)(19), Sept. 
23, 1996, 110 Stat. 2660, struck out item 7434 "Annual re- 
port to congressional committees". 

Pub. L. 104-106, div. A, title XV, §§ 1502(a)(28)(B), 
1503(b)(4), Feb. 10, 1996, 110 Stat. 506, 513, substituted 
"Agreements" for "Agreement" in item 7428 and "con- 
gressional committees" for "Armed Services Commit- 
tees" in item 7434. 

1990— Pub. L. 101-510, div. A, title XIII, §1331(9), Nov. 
5, 1990, 104 Stat. 1673, amended item 7434 generally, sub- 
stituting "Annual report" for "Quarterly reports". 

1980— Pub. L. 96-513, title V, §513(32)(C), Dec. 12, 1980, 
94 Stat. 2933, substituted "Naval Petroleum Reserve 



Numbered" for "naval petroleum reserve numbered" in 
item 7426. 

1979— Pub. L. 96-137, § 3(b)(2), Dec. 12, 1979, 93 Stat. 
1062, substituted "Authorizations of appropriations" 
for "Naval petroleum reserve special account" in item 
7432. 

1976— Pub. L. 94-258, title II, §201(20), Apr. 5, 1976, 90 
Stat. 313, added item 7420 and substituted "Naval petro- 
leum reserve special account" for "Expenditures; ap- 
propriations chargeable" in item 7432. 

1962— Pub. L. 87-796, §1(13), Oct. 11, 1962, 76 Stat. 906, 
substituted "Rifle, Colorado, plant; possession, use, and 
transfer of" for "Exclusion of naval oil shale reserves" 
in item 7438. 

§ 7420. Definitions 

In this chapter: 

(1) The term "national defense" includes the 
needs of, and the planning and preparedness to 
meet, essential defense, industrial, and mili- 
tary emergency energy requirements relative 
to the national safety, welfare, and economy, 
particularly resulting from foreign military or 
economic actions. 

(2) The term "naval petroleum reserves" 
means the naval petroleum and oil shale re- 
serves established by this chapter, including 
Naval Petroleum Reserve Numbered 1 (Elk 
Hills), located in Kern County, California, es- 
tablished by Executive order of the President, 
dated September 2, 1912; Naval Petroleum Re- 
serve Numbered 2 (Buena Vista), located in 
Kern County, California, established by Execu- 
tive order of the President, dated December 13, 
1912; Naval Petroleum Reserve Numbered 3 
(Teapot Dome), located in Wyoming, estab- 
lished by Executive order of the President, 
dated April 30, 1915; Oil Shale Reserve Num- 
bered 1, located in Colorado, established by 
Executive order of the President, dated De- 
cember 6, 1916, as amended by Executive order 
dated June 12, 1919; Oil Shale Reserve Num- 
bered 2, located in Utah, established by Execu- 
tive order of the President, dated December 6, 
1916; and Oil Shale Reserve Numbered 3, lo- 
cated in Colorado, established by Executive 
order of the President, dated September 27, 
1924. 

(3) The term "petroleum" includes crude oil, 
gases (including natural gas), natural gaso- 
line, and other related hydrocarbons, oil shale, 
and the products of any of such resources. 

(4) The term "Secretary" means the Sec- 
retary of Energy. 

(5) The term "small refiner" means an owner 
of a refinery or refineries (including refineries 
not in operation) who qualifies as a small busi- 
ness refiner under the rules and regulations of 
the Small Business Administration. 

(6) The term "maximum efficient rate" 
means the maximum sustainable daily oil or 
gas rate from a reservoir which will permit 
economic development and depletion of that 
reservoir without detriment to the ultimate 
recovery. 

(Added Pub. L. 94-258, title II, §201(1), Apr. 5, 
1976, 90 Stat. 307; amended Pub. L. 96-513, title V, 
§513(30), Dec. 12, 1980, 94 Stat. 2933; Pub. L. 
100-26, §7(k)(5), Apr. 21, 1987, 101 Stat. 284.) 

Amendments 

1987— Pub. L. 100-26 substituted colon for dash at end 
of introductory provisions, inserted "The term" in each 
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par., substituted periods for semicolons in pars. (1) to 
(4) and period for "; and" in par. (5). 

1980 — Pub. L. 96-513 in introductory text struck out 
"(a)" before "In", in par. (2) struck out provisions re- 
lating to Naval Petroleum Reserve Numbered 4, and in 
par. (4) substituted "Energy" for "the Navy". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Naval Petroleum Reserve 

Pub. L. 109-58, title III, subtitle D, Aug. 8, 2005, 119 
Stat. 694, provided that: 

"SEC. 331. TRANSFER OF ADMINISTRATIVE JURIS- 
DICTION AND ENVIRONMENTAL REMEDIATION, 
NAVAL PETROLEUM RESERVE NUMBERED 2, 
KERN COUNTY, CALIFORNIA, 
"(a) Administration Jurisdiction Transfer to Sec- 
retary of THE Interior. — Effective on the date of the 
enactment of this Act [Aug. 8, 2005], administrative ju- 
risdiction and control over all public domain lands in- 
cluded within Naval Petroleum Reserve Numbered 2 lo- 
cated in Kern County, California (other than the lands 
specified in subsection (b)), are transferred from the 
Secretary to the Secretary of the Interior for manage- 
ment, subject to subsection (c), in accordance with the 
laws governing management of the public lands, and 
the regulations promulgated under such laws, including 
the Mineral Leasing Act (30 U.S.C. 181 et seq.) and the 
Federal Land Policy and Management Act of 1976 (43 
U.S.C. 1701 et seq.). 

"(b) Exclusion of Certain Reserve Lands. — The 
transfer of administrative jurisdiction made by sub- 
section (a) does not include the following lands: 

"(1) That portion of Naval Petroleum Reserve Num- 
bered 2 authorized for disposal under section 3403(a) 
of the Strom Thurmond National Defense Authoriza- 
tion Act for Fiscal Year 1999 (Public Law 105-261; 10 
U.S.C. 7420 note). 

"(2) That portion of the surface estate of Naval Pe- 
troleum Reserve Numbered 2 conveyed to the City of 
Taft, California, by section 333. 
"(c) Purpose of Transfer. — 

"(1) Production of hydrocarbon resources. — Not- 
withstanding any other provision of law, the prin- 
cipal purpose of the lands subject to transfer under 
subsection (a) is the production of hydrocarbon re- 
sources, and the Secretary of the Interior shall man- 
age the lands in a fashion consistent with this pur- 
pose. In managing the lands, the Secretary of the In- 
terior shall regulate operations to prevent unneces- 
sary degradation and to provide for ultimate eco- 
nomic recovery of the resources. 

"(2) Disposal authority and surface use. — The 
Secretary of the Interior may make disposals of lands 
subject to transfer under subsection (a), or allow 
commercial or non-profit surface use of such lands, 
not to exceed 10 acres each, so long as the disposals 
or surface uses do not materially interfere with the 
ultimate economic recovery of the hydrocarbon re- 
sources of such lands. All revenues received from the 
disposal of lands under this paragraph or from allow- 
ing the surface use of such lands shall be deposited in 
the Naval Petroleum Reserve Numbered 2 Lease Rev- 
enue Account established by section 332. 
"(d) Conforming Amendment. — [Amended section 3403 
of Pub. L. 105-261, set out below.] 

"SEC. 332. NAVAL PETROLEUM RESERVE NUM- 
BERED 2 LEASE REVENUE ACCOUNT, 
"(a) Establishment. — There is established in the 
Treasury a special deposit account to be known as the 
'Naval Petroleum Reserve Numbered 2 Lease Revenue 
Account' (in this section referred to as the 'lease reve- 
nue account'). The lease revenue account is a revolving 
account, and amounts in the lease revenue account 
shall be available to the Secretary of the Interior, 



without further appropriation, for the purposes speci- 
fied in subsection (b). 
"(b) Purposes of Account. — 

"(1) Environmental-related costs. — The lease 
revenue account shall be the sole and exclusive 
source of funds to pay for any and all costs and ex- 
penses incurred by the United States for — 

"(A) environmental investigations (other than 
any environmental investigations that were con- 
ducted by the Secretary before the transfer of the 
Naval Petroleum Reserve Numbered 2 lands under 
section 331), remediation, compliance actions, re- 
sponse, waste management, impediments, fines or 
penalties, or any other costs or expenses of any 
kind arising from, or relating to, conditions exist- 
ing on or below the Naval Petroleum Reserve Num- 
bered 2 lands, or activities occurring or having oc- 
curred on such lands, on or before the date of the 
transfer of such lands; and 

"(B) any future remediation necessitated as a re- 
sult of pre-transfer and leasing activities on such 
lands. 

"(2) Transition costs.— The lease revenue account 
shall also be available for use by the Secretary of the 
Interior to pay for transition costs incurred by the 
Department of the Interior associated with the trans- 
fer and leasing of the Naval Petroleum Reserve Num- 
bered 2 lands. 

"(c) Funding. — The lease revenue account shall con- 
sist of the following: 

"(1) Notwithstanding any other provision of law, 
for a period of three years after the date of the trans- 
fer of the Naval Petroleum Reserve Numbered 2 lands 
under section 331, the sum of $500,000 per year of reve- 
nue from leases entered into before that date, includ- 
ing bonuses, rents, royalties, and interest charges 
collected pursuant to the Federal Oil and Gas Roy- 
alty Management Act of 1982 (30 U.S.C. 1701 et. seq.), 
derived from the Naval Petroleum Reserve Numbered 
2 lands, shall be deposited into the lease revenue ac- 
count. 

"(2) Subject to subsection (d), all revenues derived 
from leases on Naval Petroleum Reserve Numbered 2 
lands issued on or after the date of the transfer of 
such lands, including bonuses, rents, royalties, and 
interest charges collected pursuant to the Federal Oil 
and Gas Royalty Management Act of 1982 (30 U.S.C. 
1701 et seq.), shall be deposited into the lease revenue 
account. 

"(d) Limitation. — Funds in the lease revenue account 
shall not exceed $3,000,000 at any one time. Whenever 
funds in the lease revenue account are obligated or ex- 
pended so that the balance in the account falls below 
that amount, lease revenues referred to in subsection 
(c)(2) shall be deposited in the account to maintain a 
balance of $3,000,000. 

"(e) Termination of Account. — At such time as the 
Secretary of the Interior certifies that remediation of 
all environmental contamination of Naval Petroleum 
Reserve Numbered 2 lands in existence as of the date of 
the transfer of such lands under section 331 has been 
successfully completed, that all costs and expenses of 
investigation, remediation, compliance actions, re- 
sponse, waste management, impediments, fines, or pen- 
alties associated with environmental contamination of 
such lands in existence as of the date of the transfer 
have been paid in full, and that the transition costs of 
the Department of the Interior referred to in sub- 
section (b)(2) have been paid in full, the lease revenue 
account shall be terminated and any remaining funds 
shall be distributed in accordance with subsection (f). 

"(f) Distribution of Remaining Funds. — Section 35 of 
the Mineral Leasing Act (30 U.S.C. 191) shall apply to 
the payment and distribution of all funds remaining in 
the lease revenue account upon its termination under 
subsection (e). 

"SEC. 333. LAND CONVEYANCE, PORTION OF NAVAL 
PETROLEUM RESERVE NUMBERED 2, TO CITY 
OF TAFT, CALIFORNIA, 
"(a) Conveyance.— Effective on the date of the enact- 
ment of this Act [Aug. 8, 2005], there is conveyed to the 
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City of Taft, California (in this section referred to as 
the 'City'), all surface right, title, and interest of the 
United States in and to a parcel of real property con- 
sisting- of approximately 220 acres located in the NEVi, 
the NEV4 of the NWVi, and the NV2 of the SEVi of the 
NWV4 of section 18, township 32 south, range 24 east, 
Mount Diablo meridian, Kern County, California. 

"(b) Consideration. — The conveyance under sub- 
section (a) is made without the payment of consider- 
ation by the City. 

"(c) Treatment op Existing Rights. — The convey- 
ance under subsection (a) is subject to valid existing 
rights, including Federal oil and gas lease SAC-019577. 

"(d) Treatment op Minerals. — All coal, oil, gas, and 
other minerals within the lands conveyed under sub- 
section (a) are reserved to the United States, except 
that the United States and its lessees, licensees, per- 
mittees, or assignees shall have no right of surface use 
or occupancy of the lands. Nothing in this subsection 
shall be construed to require the United States or its 
lessees, licensees, permittees, or assignees to support 
the surface of the conveyed lands. 

"(e) Indemnify and Hold Harmless. — The City shall 
indemnify, defend, and hold harmless the United States 
for, from, and against, and the City shall assume all re- 
sponsibility for, any and all liability of any kind or na- 
ture, including all loss, cost, expense, or damage, aris- 
ing from the City's use or occupancy of, or operations 
on, the land conveyed under subsection (a), whether 
such use or occupancy of, or operations on, occurred be- 
fore or occur after the date of the enactment of this 
Act. 

"(f) Instrument op Conveyance. — Not later than 1 
year after the date of the enactment of this Act, the 
Secretary shall execute, file, and cause to be recorded 
in the appropriate office a deed or other appropriate in- 
strument documenting the conveyance made by this 
section. 

"SEC. 334. REVOCATION OP LAND WITHDRAWAL. 

"Effective on the date of the enactment of this Act 
[Aug. 8, 2005], the Executive Order of December 13, 1912, 
which created Naval Petroleum Reserve Numbered 2, is 
revoked in its entirety." 

Disposal op Naval Petroleum Reserves 

Pub. L. 105-261, div. C, title XXXIV, Oct. 17, 1998, 112 
Stat. 2265, as amended by Pub. L. 106-398, §1 [div. C, 
title XXXIV, § 3403(a), (c)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-484, 1654A-^89; Pub. L. 108-204, title I, §129, Mar. 
2, 2004, 118 Stat. 547; Pub. L. 109-58, title III, § 331(d), 
Aug. 8, 2005, 119 Stat. 695; Pub. L. 110-181, div. C, title 
XXXIV, §3402, Jan. 28, 2008, 122 Stat. 590, provided that: 

"SEC. 3401. DEFINITIONS. 
"In this title: 

"(1) The term 'naval petroleum reserves' has the 
meaning given the term in section 7420(2) of title 10, 
United States Code. 

"(2) The term 'Naval Petroleum Reserve Numbered 
2' means the naval petroleum reserve, commonly re- 
ferred to as the Buena Vista unit, that is located in 
Kern County, California, and was established by Ex- 
ecutive order of the President, dated December 13, 
1912. 

"(3) The term 'Naval Petroleum Reserve Numbered 
3' means the naval petroleum reserve, commonly re- 
ferred to as the Teapot Dome unit, that is located in 
the State of Wyoming and was established by Execu- 
tive order of the President, dated April 30, 1915. 

"(4) The term 'Oil Shale Reserve Numbered 2' 
means the naval petroleum reserve that is located in 
the State of Utah and was established by Executive 
order of the President, dated December 6, 1916. 

"(5) The term 'antitrust laws' has the meaning 
given the term in section 1(a) of the Clayton Act (15 
U.S.C. 12(a)), except that the term also includes — 

"(A) the Act of June 19, 1936 (15 U.S.C. 13 et seq.; 

commonly known as the Robinson-Patman Act); 

and 



"(B) section 5 of the Federal Trade Commission 
Act (15 U.S.C. 45), to the extent that such section 
applies to unfair methods of competition. 
"(6) The term 'petroleum' has the meaning given 

the term in section 7420(3) of title 10, United States 

Code. 

"SEC. 3402. AUTHORIZATION OF APPROPRIATIONS. 

"(a) Amount. — There are hereby authorized to be ap- 
propriated to the Secretary of Energy $22,500,000 for fis- 
cal year 1999 for the purpose of carrying out — 

"(1) activities under chapter 641 of title 10, United 
States Code, relating to the naval petroleum re- 
serves; 

"(2) closeout activities at Naval Petroleum Reserve 
Numbered 1 upon the sale of that reserve under sub- 
title B of title XXXIV of the National Defense Au- 
thorization Act for Fiscal Year 1996 (Public Law 
104-106; 10 U.S.C. 7420 note); and 

"(3) activities under this title relating to the dis- 
position of Naval Petroleum Reserve Numbered 2, 
Naval Petroleum Reserve Numbered 3, and Oil Shale 
Reserve Numbered 2. 

"(b) Period op Availability. — Funds appropriated 
pursuant to the authorization of appropriations in sub- 
section (a) shall remain available until expended. 

"SEC. 3403. DISPOSAL OF NAVAL PETROLEUM RE- 
SERVE NUMBERED 2. 
"(a) Disposal of Ford City Lots Authorized. — (1) 
Subject to section 3406, the Secretary of Energy may 
dispose of the portion of Naval Petroleum Reserve 
Numbered 2 that is located within the town lots in Ford 
City, California, which are identified as 'Drill Sites 
Numbered 3A, 4, 6, 9A, 20, 22, 24, and 26' and described 
in the document entitled 'Ford City Drill Site Loca- 
tions — NPR-2,' and accompanying maps on file in the 
office of the Deputy Assistant Secretary for Naval Pe- 
troleum and Oil Shale Reserves of the Department of 
Energy. 

"(2) The Secretary of Energy shall carry out the dis- 
posal authorized by paragraph (1) by competitive sale 
or lease consistent with commercial practices, by 
transfer to another Federal agency or a public or pri- 
vate entity, or by such other means as the Secretary 
considers appropriate. Any competitive sale or lease 
under this subsection shall provide for the disposal of 
all right, title, and interest of the United States in the 
property to be conveyed. The Secretary of Energy may 
use the authority provided by the Act of June 14, 1926 
(43 U.S.C. 869 et seq.; commonly known as the Recre- 
ation and Public Purposes Act), in the same manner 
and to the same extent as the Secretary of the Interior, 
to dispose of the portion of Naval Petroleum Reserve 
Numbered 2 described in paragraph (1). 

"(3) Section 2696(a) of title 10, United States Code, re- 
garding the screening of real property for further Fed- 
eral use before disposal, shall apply to the disposal au- 
thorized by paragraph (1). 

"[(b) Repealed. Pub. L. 109-58, title III, §331(d), Aug. 
8, 2005, 119 Stat. 695.] 

"(c) Relationship to Antitrust Laws. — This section 
does not modify, impair, or supersede the operation of 
the antitrust laws. 

"SEC. 3404. DISPOSAL OF NAVAL PETROLEUM RE- 
SERVE NUMBERED 3. 

"(a) Administration Pending Termination op Oper- 
ations. — The Secretary of Energy shall continue to ad- 
minister Naval Petroleum Reserve Numbered 3 in ac- 
cordance with chapter 641 of title 10, United States 
Code, until such time as the Secretary makes a deter- 
mination to abandon oil and gas operations in Naval 
Petroleum Reserve Numbered 3 in accordance with 
commercial operating practices. 

"(b) Disposal Authorized. — After oil and gas oper- 
ations are abandoned in Naval Petroleum Reserve 
Numbered 3, the Secretary of Energy may dispose of 
the reserve as provided in this subsection. Subject to 
section 3406, the Secretary shall carry out any such dis- 
posal of the reserve by sale or lease or by transfer to 
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another Federal agency. Any sale or lease shall provide 
for the disposal of all right, title, and interest of the 
United States in the property to be conveyed and shall 
be conducted in accordance with competitive proce- 
dures consistent with commercial practices, as estab- 
lished by the Secretary. 

"(c) Relationship to Antitrust Laws. — This section 
does not modify, impair, or supersede the operation of 
the antitrust laws. 

"SEC. 3405. DISPOSAL, OF OIL SHALE RESERVE 

NUMBERED 2. 
"(a) Definitions. — In this section: 

"(1) NOSR-2.— The term 'NOSR-2' means Oil Shale 
Reserve Numbered 2, as identified on a map on file in 
the Office of the Secretary of the Interior. 

"(2) Moab site. — The term 'Moab site' means the 
Moab uranium milling site located approximately 
three miles northwest of Moab, Utah, and identified 
in the Final Environmental Impact Statement issued 
by the Nuclear Regulatory Commission in March 1996 
in conjunction with Source Materials License No. 
SUA-917. 

"(3) MAP. — The term 'map' means the map depict- 
ing the boundaries of NOSR-2, to be kept on file and 
available for public inspection in the offices of the 
Department of the Interior. 

"(4) Tribe. — The term 'Tribe' means the Ute Indian 
Tribe of the Uintah and Ouray Indian Reservation. 

"(5) Trustee. — The term 'Trustee' means the 
Trustee of the Moab Mill Reclamation Trust. 
"(b) Conveyance. — (1) Except as provided in para- 
graph (2) and subsection (e), all right, title, and inter- 
est of the United States in and to all Federal lands 
within the exterior boundaries of NOSR-2 (including 
surface and mineral rights) are hereby conveyed to the 
Tribe in fee simple. The Secretary of Energy shall exe- 
cute and file in the appropriate office a deed or other 
instrument effectuating the conveyance made by this 
section. 

"(2) The conveyance under paragraph (1) does not in- 
clude the following: 

"(A) The portion of the bed of Green River con- 
tained entirely within NOSR-2, as depicted on the 
map. 

"(B) The land (including surface and mineral 
rights) to the west of the Green River within NOSR-2, 
as depicted on the map. 

"(C) A Vi mile scenic easement on the east side of 
the Green River within NOSR-2. 

"(c) Conditions on Conveyance. — (1) The conveyance 
under subsection (b) is subject to valid existing rights 
in effect on the day before the date of the enactment of 
the Floyd D. Spence National Defense Authorization 
Act for Fiscal Year 2001 [Oct. 30, 2000]. 

"(2) On completion of the conveyance under sub- 
section (b), the United States relinquishes all manage- 
ment authority over the conveyed land, including trib- 
al activities conducted on the land. 

"(3) With respect to the land conveyed to the Tribe 
under subsection (b) — 

"(A) the land shall not be subject to any Federal re- 
striction on alienation; and 

"(B) notwithstanding any provision to the contrary 
in the constitution, bylaws, or charter of the Tribe, 
the Act of May 11, 1938 (commonly known as the 'In- 
dian Mineral Leasing Act of 1938') (25 U.S.C. 396a et 
seq.), the Indian Mineral Development Act of 1982 (25 
U.S.C. 2101 et seq.), section 2103 of the Revised Stat- 
utes (25 U.S.C. 81), or section 2116 of the Revised Stat- 
utes (25 U.S.C. 17V), or any other law, no purchase, 
grant, lease, or other conveyance of the land (or any 
interest in the land), and no exploration, develop- 
ment, or other agreement relating to the land that is 
authorized by resolution by the governing body of the 
Tribe, shall require approval by the Secretary of the 
Interior or any other Federal official. 
"(4) The reservation of the easement under sub- 
section (b)(2)(C) shall not affect the right of the Tribe 
to use and maintain access to the Green River through 



the use of the road within the easement, as depicted on 
the map. 

"(5) Each withdrawal that applies to NOSR-2 and 
that is in effect on the date of the enactment of the 
Floyd D. Spence National Defense Authorization Act 
for Fiscal Year 2001 [Oct. 30, 2000] is revoked to the ex- 
tent that the withdrawal applies to NOSR-2. 

"(6) Notwithstanding that the land conveyed to the 
Tribe under subsection (b) shall not be part of the res- 
ervation of the Tribe, such land shall be deemed to be 
part of the reservation of the Tribe for the purposes of 
criminal and civil jurisdiction. 

"(d) Administration op Unconveyed Land and In- 
terests in Land. — (1) The land and interests in land ex- 
cluded by subparagraphs (A) and (B) of subsection (b)(2) 
from conveyance under subsection (b) shall be adminis- 
tered by the Secretary of the Interior in accordance 
with the Federal Land Policy and Management Act of 
1976 (43 U.S.C. 1701 et seq.). 

"(2) Not later than three years after the date of the 
enactment of the Floyd D. Spence National Defense Au- 
thorization Act for Fiscal Year 2001 [Oct. 30, 2000], the 
Secretary of the Interior shall submit to Congress a 
land use plan for the management of the land and in- 
terests in land referred to in paragraph (1). 

"(3) There are authorized to be appropriated to the 
Secretary of the Interior such sums as are necessary to 
carry out this subsection. 

"(e) Royalty. — (1) Notwithstanding the conveyance 
under subsection (b), the United States retains a nine 
percent royalty interest in the value of any oil, gas, 
other hydrocarbons, and all other minerals that are 
produced, saved, and sold from the conveyed land dur- 
ing the period beginning on the date of the conveyance 
and ending on the date the Secretary of Energy re- 
leases the royalty interest under subsection (i). 

"(2) The royalty payments shall be made by the Tribe 
or its designee to the Secretary of Energy during the 
period that the oil, gas, hydrocarbons, or minerals are 
being produced, saved, sold, or extracted. The Sec- 
retary of Energy shall retain and use the payments in 
the manner provided in subsection (i)(3). 

"(3) The royalty interest retained by the United 
States under this subsection does not include any de- 
velopment, production, marketing, and operating ex- 
penses. 

"(4) The Tribe shall submit to the Secretary of En- 
ergy and to Congress an annual report on resource de- 
velopment and other activities of the Tribe concerning 
the conveyance under subsection (b). 

"(5) Not later than five years after the date of the en- 
actment of the Floyd D. Spence National Defense Au- 
thorization Act for Fiscal Year 2001 [Oct. 30, 2000], and 
every five years thereafter, the Tribe shall obtain an 
audit of all resource development activities of the 
Tribe concerning the conveyance under subsection (b), 
as provided under chapter 75 of title 31, United States 
Code. The results of each audit under this paragraph 
shall be included in the next annual report submitted 
under paragraph (4). 

"(f) River Management. — (1) The Tribe shall manage, 
under Tribal jurisdiction and in accordance with ordi- 
nances adopted by the Tribe, land of the Tribe that is 
adjacent to, and within Vi mile of, the Green River in 
a manner that — 

"(A) maintains the protected status of the land; 

and 

"(B) is consistent with the government-to-govern- 
ment agreement and in the memorandum of under- 
standing dated February 11, 2000, as agreed to by the 
Tribe and the Secretary of the Interior. 
"(2) An ordinance referred to in paragraph (1) shall 
not impair, limit, or otherwise restrict the manage- 
ment and use of any land that is not owned, controlled, 
or subject to the jurisdiction of the Tribe. 

"(3) An ordinance adopted by the Tribe and ref- 
erenced in the government-to-government agreement 
may not be repealed or amended without the written 
approval of both the Tribe and the Secretary of the In- 
terior. 
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"(g) Plant Species. — (1) In accordance with a govern- 
ment-to-government agreement between the Tribe and 
the Secretary of the Interior, in a manner consistent 
with levels of legal protection in effect on the date of 
the enactment of the Floyd D. Spence National Defense 
Authorization Act for Fiscal Year 2001 [Oct. 30, 2000], 
the Tribe shall protect, under ordinances adopted by 
the Tribe, any plant species that is — 

"(A) listed as an endangered species or threatened 

species under section 4 of the Endangered Species Act 

of 1973 (16 U.S.C. 1533); and 

"(B) located or found on the NOSR-2 land conveyed 

to the Tribe. 

"(2) The protection described in paragraph (1) shall be 
performed solely under tribal jurisdiction. 

"(h) Horses. — (1) The Tribe shall manage, protect, 
and assert control over any horse not owned by the 
Tribe or tribal members that is located or found on the 
NOSR-2 land conveyed to the Tribe in a manner that is 
consistent with Federal law governing the manage- 
ment, protection, and control of horses in effect on the 
date of the enactment of the Floyd D. Spence National 
Defense Authorization Act for Fiscal Year 2001 [Oct. 30, 
2000]. 

"(2) The management, control, and protection of 
horses described in paragraph (1) shall be performed 
solely — 

"(A) under tribal jurisdiction; and 

"(B) in accordance with a government-to-govern- 
ment agreement between the Tribe and the Secretary 
of the Interior. 

"(i) Remedial Action at Moab Site. — (1)(A) The Sec- 
retary of Energy shall prepare a plan for remediation, 
including ground water restoration, of the Moab site in 
accordance with title I of the Uranium Mill Tailings 
Radiation Control Act of 1978 (42 U.S.C. 7911 et seq.). 
The Secretary of Energy shall enter into arrangements 
with the National Academy of Sciences to obtain the 
technical advice, assistance, and recommendations of 
the National Academy of Sciences in objectively evalu- 
ating the costs, benefits, and risks associated with var- 
ious remediation alternatives, including removal or 
treatment of radioactive or other hazardous materials 
at the site, ground water restoration, and long-term 
management of residual contaminants. If the Secretary 
prepares a remediation plan that is not consistent with 
the recommendations of the National Academy of Sci- 
ences, the Secretary shall submit to Congress a report 
explaining the reasons for deviation from the National 
Academy of Sciences' recommendations. 

"(B) The remediation plan required by subparagraph 
(A) shall be completed not later than one year after the 
date of the enactment of the Floyd D. Spence National 
Defense Authorization Act for Fiscal Year 2001 [Oct. 30, 
2000], and the Secretary of Energy shall commence re- 
medial action at the Moab site as soon as practicable 
after the completion of the plan. 

"(C) The license for the materials at the Moab site is- 
sued by the Nuclear Regulatory Commission shall ter- 
minate one year after the date of the enactment of the 
Floyd D. Spence National Defense Authorization Act 
for Fiscal Year 2001, unless the Secretary of Energy de- 
termines that the license may be terminated earlier. 
Until the license is terminated, the Trustee, subject to 
the availability of funds appropriated specifically for a 
purpose described in clauses (i) through (iii) or made 
available by the Trustee from the Moab Mill Reclama- 
tion Trust, may carry out — 

"(i) interim measures to reduce or eliminate local- 
ized high ammonia concentrations in the Colorado 
River, identified by the United States Geological Sur- 
vey in a report dated March 27, 2000; 

"(ii) activities to dewater the mill tailings at the 
Moab site; and 

"(iii) other activities related to the Moab site, sub- 
ject to the authority of the Nuclear Regulatory Com- 
mission and in consultation with the Secretary of En- 
ergy. 

"(D) As part of the remediation plan for the Moab 
site required by subparagraph (A), the Secretary of En- 



ergy shall develop, in consultation with the Trustee, 
the Nuclear Regulatory Commission, and the State of 
Utah, an efficient and legal means for transferring all 
responsibilities and title to the Moab site and all the 
materials therein from the Trustee to the Department 
of Energy. 

"(2) The Secretary of Energy shall limit the amounts 
expended in carrying out the remedial action under 
paragraph (1) to — 

"(A) amounts specifically appropriated for the re- 
medial action in an appropriation Act; and 

"(B) other amounts made available for the remedial 
action under this subsection. 

"(3)(A) The royalty payments received by the Sec- 
retary of Energy under subsection (e) shall be available 
to the Secretary, without further appropriation, to 
carry out the remedial action under paragraph (1) until 
such time as the Secretary determines that all costs in- 
curred by the United States to carry out the remedial 
action (other than costs associated with long-term 
monitoring) have been paid. 

"(B) Upon making the determination referred to in 
subparagraph (A), the Secretary of Energy shall trans- 
fer all remaining royalty amounts to the general fund 
of the Treasury and release to the Tribe the royalty in- 
terest retained by the United States under subsection 
(e). 

"(4)(A) Funds made available to the Department of 
Energy for national security activities shall not be 
used to carry out the remedial action under paragraph 
(1), except that the Secretary of Energy may use such 
funds for program direction directly related to the re- 
medial action. 

"(B) There are authorized to be appropriated to the 
Secretary of Energy to carry out the remedial action 
under paragraph (1) such sums as are necessary. 

"(5) If the Moab site is sold after the date on which 
the Secretary of Energy completes the remedial action 
under paragraph (1), the seller shall pay to the Sec- 
retary of Energy, for deposit in the general fund of the 
Treasury, the portion of the sale price that the Sec- 
retary determines resulted from the enhancement of 
the value of the Moab site as a result of the remedial 
action. The enhanced value of the Moab site shall be 
equal to the difference between — 

"(A) the fair market value of the Moab site on the 
date of the enactment of the Floyd D. Spence Na- 
tional Defense Authorization Act for Fiscal Year 2001 
[Oct. 30, 2000], based on information available on that 
date; and 

"(B) the fair market value of the Moab site, as ap- 
praised on completion of the remedial action. 
"(6)(A) Not later than October 1, 2019, the Secretary 
of Energy shall complete remediation at the Moab site 
and removal of the tailings to the Crescent Junction 
site in Utah. 

"(B) In the event the Secretary of Energy is unable 
to complete remediation at the Moab Site by October 
1, 2019, the Secretary shall submit to Congress a plan 
setting forth the projected completion date and the es- 
timated funding to meet the revised date. The Sec- 
retary shall submit the plan, if required, to Congress 
not later than October 2, 2019. 
"SEC. 3406. ADMINISTRATION. 

"(a) Protection of Existing Rights. — At the discre- 
tion of the Secretary of Energy, the disposal of prop- 
erty under this title shall be subject to any contract re- 
lated to the United States ownership interest in the 
property in effect at the time of disposal, including any 
lease agreement pertaining to the United States inter- 
est in Naval Petroleum Reserve Numbered 2. 

"(b) Deposit op Receipts. — Notwithstanding any 
other law, all monies received by the United States 
from the disposal of property under this title, including 
any monies received from a lease entered into under 
this title, shall be deposited in the general fund of the 
Treasury. 

"(c) Treatment op Royalties. — Any petroleum ac- 
cruing to the United States as royalty from any lease 
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of lands transferred under this title shall be delivered 
to the United States, or shall be paid for In money, as 
the Secretary of the Interior may elect. 

"(d) Elements op Lease. — A lease under this title 
may provide for the exploration for, and development 
and production of, petroleum, other than petroleum in 
the form of oil shale. 

"(e) Waiver op Requirements Regarding Consulta- 
tion and Approval. — Section 7431 of title 10, United 
States Code, shall not apply to the disposal of property 
under this title. 

"(f) Oil Shale Reserve Numbered 2. — This section 
does not apply to the transfer of Oil Shale Reserve 
Numbered 2 under section 3405." 

Pub. L. 104-106, div. C, title XXXIV, subtitle B, Feb. 
10, 1996, 110 Stat. 631, as amended by Pub. L. 106-65, dlv. 
A, title X, §1067(6), Oct. 5, 1999, 113 Stat. 774, provided 
that: 

"SEC. 3411. DEFINITIONS. 
"For purposes of this subtitle: 

"(1) The terms 'Naval Petroleum Reserve Numbered 
1' and 'reserve' mean Naval Petroleum Reserve Num- 
bered 1, commonly referred to as the Elk Hills Unit, 
located In Kern County, California, and established 
by Executive order of the President, dated September 
2, 1912. 

"(2) The term 'naval petroleum reserves' has the 
meaning given that term in section 7420(2) of title 10, 
United States Code, except that the term does not in- 
clude Naval Petroleum Reserve Numbered 1. 

"(3) The term 'unit plan contract' means the unit 
plan contract between equity owners of the lands 
within the boundaries of Naval Petroleum Reserve 
Numbered 1 entered into on June 19, 1944. 

"(4) The term 'effective date' means the date of the 
enactment of this Act [Feb. 10, 1996]. 

"(5) The term 'Secretary' means the Secretary of 
Energy. 

"(6) The term 'appropriate congressional commit- 
tees' means the Committee on Armed Services of the 
Senate and the Committee on Armed Services and 
the Committee on Commerce [now Committee on En- 
ergy and Commerce] of the House of Representatives. 

"SEC. 3412. SALE OF NAVAL PETROLEUM RESERVE 
NUMBERED 1. 

"(a) Sale op Reserve Required. — Subject to section 
3414, not later than two years after the effective date, 
the Secretary of Energy shall enter into one or more 
contracts for the sale of all right, title, and interest of 
the United States in and to all lands owned or con- 
trolled by the United States inside Naval Petroleum 
Reserve Numbered 1. Chapter 641 of title 10, United 
States Code, shall not apply to the sale of the reserve. 

"(b) Equity Finalization. — (1) Not later than eight 
months after the effective date, the Secretary shall fi- 
nalize equity interests of the known oil and gas zones 
in Naval Petroleum Reserve Numbered 1 in the manner 
provided by this subsection. 

"(2) The Secretary shall retain the services of an 
independent petroleum engineer, mutually acceptable 
to the equity owners, who shall prepare a recommenda- 
tion on final equity figures. The Secretary may accept 
the recommendation of the independent petroleum en- 
gineer for final equity in each known oil and gas zone 
and establish final equity interest in Naval Petroleum 
Reserve Numbered 1 in accordance with the recom- 
mendation, or the Secretary may use such other meth- 
od to establish final equity interest in the reserve as 
the Secretary considers appropriate. 

"(3) If, on the effective date, there is an ongoing eq- 
uity redetermination dispute between the equity own- 
ers under section 9(b) of the unit plan contract, the dis- 
pute shall be resolved In the manner provided in the 
unit plan contract within eight months after the effec- 
tive date. The resolution shall be considered final for 
all purposes under this section. 

"(c) Notice op Sale. — Not later than two months 
after the effective date, the Secretary shall publish a 
notice of intent to sell Naval Petroleum Reserve Num- 



bered 1. The Secretary shall make all technical, geo- 
logical, and financial information relevant to the sale 
of the reserve available to all interested and qualified 
buyers upon request. The Secretary, in consultation 
with the Administrator of General Services, shall en- 
sure that the sale process is fair and open to all inter- 
ested and qualified parties. 

"(d) Establishment op Minimum Sale Price. — (1) Not 
later than seven months after the effective date, the 
Secretary shall retain the services of five independent 
experts in the valuation of oil and gas fields to conduct 
separate assessments, in a manner consistent with 
commercial practices, of the value of the interest of 
the United States in Naval Petroleum Reserve Num- 
bered 1. The independent experts shall complete their 
assessments within 11 months after the effective date. 
In making their assessments, the independent experts 
shall consider (among other factors) — 

"(A) all equipment and facilities to be included in 

the sale; 

"(B) the estimated quantity of petroleum and natu- 
ral gas in the reserve; and 

"(C) the net present value of the anticipated reve- 
nue stream that the Secretary and the Director of 
the Office of Management and Budget jointly deter- 
mine the Treasury would receive from the reserve if 
the reserve were not sold, adjusted for any antici- 
pated increases in tax revenues that would result if 
the reserve were sold. 

"(2) The independent experts retained under para- 
graph (1) shall also determine and submit to the Sec- 
retary the estimated total amount of the cost of any 
environmental restoration and remediation necessary 
at the reserve. The Secretary shall report the estimate 
to the Director of the Office of Management and Budg- 
et, the Secretary of the Treasury, and Congress. 

"(3) The Secretary, in consultation with the Director 
of the Office of Management and Budget, shall set the 
minimum acceptable price for the reserve. The Sec- 
retary may not set the minimum acceptable price 
below the higher of — 

"(A) the average of the five assessments prepared 

under paragraph (1); and 

"(B) the average of three assessments after exclud- 
ing the high and low assessments. 

"(e) Administration op Sale; Draft Contract. — (1) 
Not later than two months after the effective date, the 
Secretary shall retain the services of an investment 
banker or an appropriate equivalent financial adviser 
to independently administer, in a manner consistent 
with commercial practices and in a manner that maxi- 
mizes sale proceeds to the Government, the sale of 
Naval Petroleum Reserve Numbered 1 under this sec- 
tion. Costs and fees of retaining the investment banker 
or financial adviser may be paid out of the proceeds of 
the sale of the reserve. 

"(2) Not later than 11 months after the effective date, 
the investment banker or financial adviser retained 
under paragraph (1) shall complete a draft contract or 
contracts for the sale of Naval Petroleum Reserve 
Numbered 1, which shall accompany the solicitation of 
offers and describe the terms and provisions of the sale 
of the interest of the United States in the reserve. 

"(3) The draft contract or contracts shall identify — 
"(A) all equipment and facilities to be included in 

the sale; and 

"(B) any potential claim or liability (including li- 
ability for environmental restoration and remedi- 
ation), and the extent of any such claim or liability, 
for which the United States is responsible under sub- 
section (g). 

"(4) The draft contract or contracts, including the 
terms and provisions of the sale of the interest of the 
United States in the reserve, shall be subject to review 
and approval by the Secretary, the Secretary of the 
Treasury, and the Director of the Office of Management 
and Budget. Each of those officials shall complete the 
review of, and approve or disapprove, the draft contract 
or contracts not later than 12 months after the effec- 
tive date. 
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"(f) Solicitation of Offers. — (1) Not later than 13 
months after the effective date, the Secretary shall 
publish the solicitation of offers for Naval Petroleum 
Reserve Numbered 1. 

"(2) Not later than 18 months after the effective date, 
the Secretary shall identify the highest responsible 
offer or offers for purchase of the interest of the United 
States in Naval Petroleum Reserve Numbered 1 that, in 
total, meet or exceed the minimum acceptable price de- 
termined under subsection (d)(3). 

"(3) The Secretary shall take such action imme- 
diately after the effective date as is necessary to obtain 
from an independent petroleum engineer within 10 
months after that date a reserve report prepared in a 
manner consistent with commercial practices. The Sec- 
retary shall use the reserve report in support of the 
preparation of the solicitation of offers for the reserve. 

"(g) Future Liabilities. — To effectuate the sale of 
the interest of the United States in Naval Petroleum 
Reserve Numbered 1, the Secretary may extend such in- 
demnities and warranties as the Secretary considers 
reasonable and necessary to protect the purchaser from 
claims arising from the ownership in the reserve by the 
United States. 

"(h) Maintaining Production. — Until the sale of 
Naval Petroleum Reserve Numbered 1 is completed 
under this section, the Secretary shall continue to 
produce the reserve at the maximum daily oil or gas 
rate from a reservoir, which will permit maximum eco- 
nomic development of the reservoir consistent with 
sound oil field engineering practices in accordance with 
section 3 of the unit plan contract. 

"(i) Noncompliance With Deadlines. — At any time 
during the two-year period beginning on the effective 
date, if the Secretary determines that the actions nec- 
essary to complete the sale of the reserve within that 
period are not being taken or timely completed, the 
Secretary shall transmit to the appropriate congres- 
sional committees a written notification of that deter- 
mination together with a plan setting forth the actions 
that will be taken to ensure that the sale of the reserve 
will be completed within that period. The Secretary 
shall consult with the Director of the Office of Manage- 
ment and Budget in preparing the plan for submission 
to the committees. 

"(j) Oversight.— The Comptroller General shall mon- 
itor the actions of the Secretary relating to the sale of 
the reserve and report to the appropriate congressional 
committees any findings on such actions that the 
Comptroller General considers appropriate to report to 
the committees. 

"(k) Acquisition of Services. — The Secretary may 
enter into contracts for the acquisition of services re- 
quired under this section under the authority of para- 
graph (7) of section 303(c) of the Federal Property and 
Administrative Services Act of 1949 ([former] 41 U.S.C. 
253(c)) [see 41 U.S.C. 3304(a)(7)], except that the notifi- 
cation required under subparagraph (B) of such para- 
graph [now 41 U.S.C. 3304(a)(7)(B)] for each contract 
shall be submitted to Congress not less than 7 days be- 
fore the award of the contract. 

"SEC. 3413. EFFECT OF SALE OF RESERVE. 

"(a) Effect on Existing Contracts. — (1) In the case 
of any contract, in effect on the effective date, for the 
purchase of production from any part of the United 
States' share of Naval Petroleum Reserve Numbered 1, 
the sale of the interest of the United States in the re- 
serve shall be subject to the contract for a period of 
three months after the closing date of the sale or until 
termination of the contract, whichever occurs first. 
The term of any contract entered into after the effec- 
tive date for the purchase of the production shall not 
exceed the anticipated closing date for the sale of the 
reserve. 

"(2) The Secretary shall exercise the termination 
procedures provided in the contract between the United 
States and Bechtel Petroleum Operation, Inc., Contract 
Number DE-ACO1-85FE60520 so that the contract ter- 
minates not later than the date of closing of the sale 



of Naval Petroleum Reserve Numbered 1 under section 
3412. 

"(3) The Secretary shall exercise the termination 
procedures provided in the unit plan contract so that 
the unit plan contract terminates not later than the 
date of closing of the sale of reserve. 

"(b) Effect on Antitrust Laws. — Nothing in this 
subtitle shall be construed to alter the application of 
the antitrust laws of the United States to the pur- 
chaser or purchasers (as the case may be) of Naval Pe- 
troleum Reserve Numbered 1 or to the lands in the re- 
serve subject to sale under section 3412 upon the com- 
pletion of the sale. 

"(c) Preservation of Private Right, Title, and In- 
terest. — Nothing in this subtitle shall be construed to 
adversely affect the ownership interest of any other en- 
tity having any right, title, and interest in and to lands 
within the boundaries of Naval Petroleum Reserve 
Numbered 1 and which are subject to the unit plan con- 
tract. 

"(d) Transfer of Otherwise Nontransferable Per- 
mit. — The Secretary may transfer to the purchaser or 
purchasers (as the case may be) of Naval Petroleum Re- 
serve Numbered 1 the incidental take permit regarding 
the reserve issued to the Secretary by the United 
States Fish and Wildlife Service and in effect on the ef- 
fective date if the Secretary determines that transfer 
of the permit is necessary to expedite the sale of the re- 
serve in a manner that maximizes the value of the sale 
to the United States. The transferred permit shall 
cover the identical activities, and shall be subject to 
the same terms and conditions, as apply to the permit 
at the time of the transfer. 

"SEC. 3414. CONDITIONS ON SALE PROCESS. 

"(a) Notice Regarding Sale Conditions. — The Sec- 
retary may not enter into any contract for the sale of 
Naval Petroleum Reserve Numbered 1 under section 
3412 until the end of the 31-day period beginning on the 
date on which the Secretary submits to the appropriate 
congressional committees a written notification — 

"(1) describing the conditions of the proposed sale; 

and 

"(2) containing an assessment by the Secretary of 
whether it is in the best interests of the United 
States to sell the reserve under such conditions. 
"(b) Authority to Suspend Sale. — (1) The Secretary 
may suspend the sale of Naval Petroleum Reserve Num- 
bered 1 under section 3412 if the Secretary and the Di- 
rector of the Office of Management and Budget jointly 
determine that — 

"(A) the sale is proceeding in a manner inconsistent 
with achievement of a sale price that reflects the full 
value of the reserve; or 

"(B) a course of action other than the immediate 
sale of the reserve is in the best interests of the 
United States. 

"(2) Immediately after making a determination under 
paragraph (1) to suspend the sale of Naval Petroleum 
Reserve Numbered 1, the Secretary shall submit to the 
appropriate congressional committees a written notifi- 
cation describing the basis for the determination and 
requesting a reconsideration of the merits of the sale of 
the reserve. 

"(c) Effect of Reconsideration Notice. — After the 
Secretary submits a notification under subsection (b), 
the Secretary may not complete the sale of Naval Pe- 
troleum Reserve Numbered 1 under section 3412 or any 
other provision of law unless the sale of the reserve is 
authorized in an Act of Congress enacted after the date 
of the submission of the notification. 

"SEC. 3415. TREATMENT OF STATE OF CALIFORNIA 
CLAIM REGARDING RESERVE, 
"(a) Reservation of Funds. — After the costs in- 
curred in the conduct of the sale of Naval Petroleum 
Reserve Numbered 1 under section 3412 are deducted, 
nine percent of the remaining proceeds from the sale of 
the reserve shall be reserved in a contingent fund in the 
Treasury for payment to the State of California for the 
Teachers' Retirement Fund of the State in the event 
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that, and to the extent that, the claims of the State 
against the United States regarding- production and 
proceeds of sale from Naval Petroleum Reserve Num- 
bered 1 are — 

"(1) settled by agreement with the United States 
under subsection (c); or 

"(2) finally resolved in favor of the State by a court 
of competent jurisdiction, if a settlement agreement 
is not reached. 

"(b) Disposition of Funds.— In such amounts as may 
be provided in appropriation Acts, amounts in the con- 
tingent fund shall be available for paying a claim de- 
scribed in subsection (a). After final disposition of the 
claims, any unobligated balance in the contingent fund 
shall be credited to the general fund of the Treasury. If 
no payment is made from the contingent fund within 10 
years after the effective date, amounts in the contin- 
gent fund shall be credited to the general fund of the 
Treasury. 

"(c) Settlement Offer. — Not later than 30 days after 
the date of the sale of Naval Petroleum Reserve Num- 
bered 1 under section 3412, the Secretary shall offer to 
settle all claims of the State of California against the 
United States with respect to lands in the reserve lo- 
cated in sections 16 and 36 of township 30 south, range 
23 east, Mount Diablo Principal Meridian, California, 
and production or proceeds of sale from the reserve, in 
order to provide proper compensation for the State's 
claims. The Secretary shall base the amount of the of- 
fered settlement payment from the contingent fund on 
the fair value for the State's claims, including the min- 
eral estate, not to exceed the amount reserved in the 
contingent fund. 

"(d) Release of Claims. — Acceptance of the settle- 
ment offer made under subsection (c) shall be subject 
to the condition that all claims against the United 
States by the State of California for the Teachers' Re- 
tirement Fund of the State be released with respect to 
lands in Naval Petroleum Reserve Numbered 1, includ- 
ing sections 16 and 36 of township 30 south, range 23 
east, Mount Diablo Principal Meridian, California, or 
production or proceeds of sale from the reserve. 
"SEC. 3416. STUDY OF FUTURE OF OTHER NAVAL 
PETROLEUM RESERVES, 
"(a) Study Required. — The Secretary of Energy shall 
conduct a study to determine which of the following 
options, or combinations of options, regarding the 
naval petroleum reserves (other than Naval Petroleum 
Reserve Numbered 1) would maximize the value of the 
reserves to the United States: 

"(1) Retention and operation of the naval petro- 
leum reserves by the Secretary under chapter 641 of 
title 10, United States Code. 

"(2) Transfer of all or a part of the naval petroleum 
reserves to the jurisdiction of another Federal agency 
for administration under chapter 641 of title 10, 
United States Code. 

"(3) Transfer of all or a part of the naval petroleum 
reserves to the Department of the Interior for leasing 
in accordance with the Mineral Leasing Act (30 U.S.C. 
181 et seq.) and surface management in accordance 
with the Federal Land Policy and Management Act 
[of 1976] (43 U.S.C. 1701 et seq.). 

"(4) Sale of the interest of the United States in the 
naval petroleum reserves. 

"(b) Conduct of Study.— The Secretary shall retain 
an independent petroleum consultant to conduct the 
study. 

"(c) Considerations Under Study. — An examination 
of the value to be derived by the United States from 
the transfer or sale of the naval petroleum reserves 
shall include an assessment and estimate of the fair 
market value of the interest of the United States in the 
naval petroleum reserves. The assessment and estimate 
shall be made in a manner consistent with customary 
property valuation practices in the oil and gas indus- 
try. 

"(d) Report and Recommendations Regarding 
Study. — Not later than June 1, 1996, the Secretary shall 



submit to Congress a report describing the results of 
the study and containing such recommendations (in- 
cluding proposed legislation) as the Secretary considers 
necessary to implement the option, or combination of 
options, identified in the study that would maximize 
the value of the naval petroleum reserves to the United 

§ 7421. Jurisdiction and control 

(a) The Secretary shall take possession of all 
properties inside the naval petroleum reserves 
that are or may become subject to the control of 
and use by the United States for national de- 
fense purposes, except as otherwise provided in 
this chapter. 

(b) The Secretary has exclusive jurisdiction 
and control over those lands inside Naval Petro- 
leum Reserves Numbered 1 and 2 that are cov- 
ered by leases granted under sections 181-184, 
185-188, 189-194, 201, 202-209, 211-214, 223, 224-226, 
226d, 226e, 227-229a, 241, 251, and 261-263 of title 
30, and shall administer those leases. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 457; Pub. L. 
87-796, §1(1), Oct. 11, 1962, 76 Stat. 904; Pub. L. 
94-258, title II, §201(2), Apr. 5, 1976, 90 Stat. 307; 
Pub. L. 98-525, title XIV, §1405(50), Oct. 19, 1984, 
98 Stat. 2625.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7421(a) 


34 U.S.C. 524 (1st 36 words 


June 4, 1920, ch. 228 (1st 




of 1st par.). 


par.. 1st 36 words, of 
amended 3d and 4th 
provisos). 41 Stat. 813; 
June 30. 1938, oh. 851, 
§1, 52 Stat. 1253; June 
17, 1944. oh. 262, 58 Stat. 
280. 


7421(b) 


34 U.S.C. 524 (293d word 


June 4, 1920, oh. 228 (1st 




to end of 1st par.). 


par., 294th word to end, 
of amended 3d and 4th 
provisos). 41 Stat. 813; 
June 30. 1938, oh. 851, 
§1, 52 Stat. 1252; June 
17, 1944. oh. 262, 58 Stat. 
280. 




34 U.S.C. 524a. 


Feb. 25. 1928, ch. 104, 45 
Stat. 148. 



In subsection (b) the reference to the transfer of ju- 
risdiction and administration is omitted as executed. 



References in Text 

Section 194 of title 30, referred to in subsec. (b), was 
repealed by Pub. L. 89-554, §8(a), Sept. 6, 1966, 80 Stat. 
644. 

Section 204 of title 30, included within the reference 
to sections 202-209 in subsec. (b), was repealed by Pub. 
L. 94-377, § 13(a), Aug. 4, 1976, 90 Stat. 1090, subject to 
valid existing rights. 

Sections 226d and 226e of title 30, referred to in sub- 
sec. (b), were omitted from the Code. See section 226 of 
Title 30, Mineral Lands and Mining. 

Section 227 of title 30, referred to in subsec. (b), was 
omitted from the Code. 

Amendments 

1984— Subsec. (b). Pub. L. 98-525 substituted "Naval 
Petroleum Reserves Numbered" for "naval petroleum 
reserves numbered". 

1976— Subsec. (a). Pub. L. 94-258 struck out "of the 
Navy" after "Secretary", "and oil shale" after "naval 
petroleum", and substituted "for national defense pur- 
poses" for "for naval purposes", and "this chapter" for 
"section 7438 hereof". 

1962— Subsec. (a). Pub. L. 87-796 empowered the Sec- 
retary to take possession of all properties inside the oil 
shale reserves, and inserted the exception clause. 
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§ 7422. Administration 

(a) The Secretary, directly or by contract, 
lease, or otherwise, shall explore, prospect, con- 
serve, develop, use, and operate the naval petro- 
leum reserves in his discretion, subject to the 
provisions of subsection (c) and the other provi- 
sions of this chapter; except that no petroleum 
leases shall be granted at Naval Petroleum Re- 
serves Numbered 1 and 3. 

(b) Except as otherwise provided in this chap- 
ter, particularly subsection (c), the naval petro- 
leum reserves shall be used and operated for — 

(1) the protection, conservation, mainte- 
nance, and testing of those reserves; or 

(2) the production of petroleum whenever 
and to the extent that the Secretary, with the 
approval of the President, finds that such pro- 
duction is needed for national defense pur- 
poses and the production is authorized by a 
joint resolution of Congress. 

(c) (1) In administering Naval Petroleum Re- 
serves Numbered 1, 2, and 3, the Secretary is au- 
thorized and directed — 

(A) to further explore, develop, and operate 
such reserves; 

(B) to produce, during any extension of a pe- 
riod under paragraph (2), such reserves — 

(i) at the maximum efficient rate consist- 
ent with sound engineering practices; or 

(ii) at a lesser rate consistent with sound 
engineering practices and the protection, 
conservation, maintenance, and testing of 
such reserves if the Secretary determines 
that the minimum price described in section 
7430(b)(2) of this title cannot be attained for 
the United States share of petroleum (other 
than natural gas liquids) produced from such 
Reserves; 

(C) during such production period or any ex- 
tension thereof to sell or otherwise dispose of 
the United States share of such petroleum pro- 
duced from such reserves as provided in sec- 
tion 7430 of this title; and 

(D) to construct, acquire, or contract for the 
use of storage and shipping facilities on and 
off the reserves and pipelines and associated 
facilities on and off the reserves for transport- 
ing petroleum from such reserves to the points 
where the production from such reserves will 
be refined or shipped. 

Any pipeline in the vicinity of a naval petro- 
leum reserve not otherwise operated as a com- 
mon carrier may be acquired by the Secretary 
by condemnation, if necessary, if the owner 
thereof refuses to accept, convey, and transport 
without discrimination and at reasonable rates 
any petroleum produced at such reserve. With 
the approval of the Secretary, rights-of-way for 
new pipelines and associated facilities may be 
acquired by the exercise of the right of eminent 
domain in the appropriate United States district 
court. Such rights-of-way may be acquired in 
the manner set forth in sections 3114-3116 and 
3118 of title 40, and the prospective holder of the 
right-of-way is "the authority empowered by 
law to acquire the land" within the meaning of 
those sections. Such new pipelines shall accept, 
convey, and transport without discrimination 
and at reasonable rates any petroleum produced 
at such reserves as a common carrier. 



(2) After April 5, 1982, the President may ex- 
tend the period of production in the case of any 
naval petroleum reserve for additional periods of 
not to exceed three years each — 

(A) after the President requires an investiga- 
tion to be made, in the case of each extension, 
to determine the necessity for continued pro- 
duction from such naval petroleum reserve; 

(B) after the President submits to the Con- 
gress, at least 180 days before the expiration of 
the current production period prescribed by 
this section, or any extension thereof, a copy 
of the report made to him on such investiga- 
tion together with a certification by him that 
continued production from such naval petro- 
leum reserve is in the national interest; and 

(C) if neither House of Congress within nine- 
ty days after receipt of such report and certifi- 
cation adopts a resolution disapproving fur- 
ther production from such naval petroleum re- 
serve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 458; Pub. L. 
87-599, §1, Aug. 24, 1962, 76 Stat. 401; Pub. L. 
87-796, §1(2), Oct. 11, 1962, 76 Stat. 904; Pub. L. 
94-258, title II, §201(3), Apr. 5, 1976, 90 Stat. 307; 
Pub. L. 96-137, §3(a), Dec. 12, 1979, 93 Stat. 1061; 
Pub. L. 96-513, title V, §513(31), Dec. 12, 1980, 94 
Stat. 2933; Pub. L. 98-525, title XIV, §1405(51), 
Oct. 19, 1984, 98 Stat. 2625; Pub. L. 99-413, §l(a), 
Aug. 29, 1986, 100 Stat. 944; Pub. L. 100-202, 
§ 101(g) [title II, §201], Dec. 22, 1987, 101 Stat. 
1329-213, 1329-242; Pub. L. 101-189, div. A, title 
XVI, § 1622(f)(2), Nov. 29, 1989, 103 Stat. 1605; Pub. 
L. 107-217, §3(b)(30), Aug. 21, 2002, 116 Stat. 1297; 
Pub. L. 108-178, § 4(b)(6), Dec. 15, 2003, 117 Stat. 
2641.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7422 


34 U.S.C 524 (1st par., 
37th through 62d words, 
and 123d through 185th 
words). 


June 4, 1920. oh. 228 (1st 
par., 37th through 62d 
words, and 123d 
through 185th words, of 
amended 3d and 4th 
provisos), 41 Stat. 813; 
June 30, 1938, oh. 851, 
§1, 52 Stat. 1252; June 
17, 1944. oh. 262, 58 Stat. 
280. 





Amendments 

2003— Subsec. (c)(1). Pub. L. 108-178 substituted "land' 
within the meaning of those sections" for "lands' with- 
in the meaning of that Act" In concluding' provisions. 

2002— Subsec. (c)(1). Pub. L. 107-217 substituted "sec- 
tions 3114-3116 and 3118 of title 40" for "the Act of Feb- 
ruary 26, 1931 (40 U.S.C. 258a-258e)" in concluding provi- 
sions. 

1989— Subsec. (c)(2)(B). Pub. L. 101-189 substituted 
"180 days before" for "one hundred eighty days prior 
to". 

1987— Subsec. (c)(l)(B)(il). Pub. L. 100-202 inserted 
"(other than natural gas liquids)" after "petroleum". 

1986— Subsec. (c)(1)(B). Pub. L. 99-413, § 1(a)(1), added 
subpar. (B) and struck out former subpar. (B) which 
read as follows: "to produce such reserves at the maxi- 
mum efficient rate consistent with sound engineering 
practices for a period ending not later than April 5, 
1982;". 

Subsec. (c)(3). Pub. L. 99-413, § 1(a)(2), struck out par. 
(3) which conditioned the production authorization for 
Naval Petroleum Reserve Numbered 1 upon private 
owners' agreements with the Secretary to continue op- 
erations of such reserve under a unitized plan contract 
that protected the public interest. 
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1984— Subsec. (b). Pub. L. 98-525 struck out "of this 
section" after "subsection (o)" in provisions preceding- 
par. (1). 

1980— Subsec. (c)(1). Pub. L. 96-513, §513(31)(A)-(D), in 
cl. (B) substituted provisions respecting termination on 
April 5, 1982, for provisions respecting commencement 
and termination, respectively, ninety days after date of 
enactment of the Naval Petroleum Reserves Production 
Act of 1976, and not to exceed six years after such date, 
in cl. (C) substituted "provided in section 7430 of this 
title" for "hereinafter provided", and in text following 
cl. (D) substituted "discrimination" for 
"discrimiation", and "(40 U.S.C. 258a-258e)" for 
", chapter 307 (46 Stat. 1421; 40 U.S.C. 258(a))". 

Subsec. (c)(2). Pub. L. 96-513, §513(31)(E), substituted 
"After April 5, 1982," for "At the conclusion of the six- 
year production period authorized by paragraph (1)(B) 
of this subsection". 

Subsec. (c)(3). Pub. L. 96-513, §513(31)(F), substituted 
"by July 4, 1976" for "within ninety days after the date 
of enactment of the Naval Petroleum Reserves Produc- 
tion Act of 1976". 

1979— Subsec. (c)(1). Pub. L. 96-137 struck out in text 
following subpar. (D), provision requiring that pipelines 
and associated facilities constructed at or procured for 
Naval Petroleum Reserve Numbered 1 pursuant to this 
subsection have adequate capacity to accommodate not 
less than three hundred fifty thousand barrels of oil per 
day and be fully operable as soon as possible, but not 
later than three years after the date of enactment of 
the Naval Petroleum Reserves Production Act of 1976. 

1976 — Subsec. (a). Pub. L. 94-258 substituted provi- 
sions authorizing the Secretary to explore, etc., the 
naval petroleum reserves in his discretion, subject to 
subsec. (c) of this section and this chapter and except- 
ing specified Reserves from leasing arrangements, for 
provisions authorizing the Secretary of the Navy, ex- 
cept as provided in section 7438 hereof, to explore, etc., 
the naval petroleum preserves and oil shale reserves in 
his discretion, subject to Presidential approval. 

Subsec. (b). Pub. L. 94-258 in introductory cl. sub- 
stituted provisions authorizing use and operation of 
naval petroleum reserves except as otherwise provided 
in this chapter and in particular subsec. (c) of this sec- 
tion, for provisions authorizing use and operation of 
naval petroleum and oil shale reserves and lands out- 
side naval petroleum reserve numbered 1 covered by 
contracts under section 7426 of this title and in cl. (2) 
struck out reference to gas, oil shale and products 
thereof. 

Subsec. (c). Pub. L. 94-258 substituted provisions set- 
ting forth manner of administration by Secretary of 
Naval Petroleum Reserves Numbered 1, 2, and 3, au- 
thorizing President to extend period of production of 
any naval petroleum reserve, and conditioning produc- 
tion authorization for Reserve Numbered 1, for provi- 
sions authorizing the Secretary to develop naval petro- 
leum reserve numbered 4, South Barrow gas field, and 
to supply gas to government installations at or near 
Point Barrow and to the native village of Barrow. 

1962— Subsec. (a). Pub. L. 87-796 substituted "Except 
as otherwise provided in section 7438 hereof, the Sec- 
retary" for "The Secretary", and included oil shale re- 
serves. 

Subsec. (b). Pub. L. 87-796 included oil shale reserves 
in the opening provisions, and substituted "petroleum, 
gas, oil shale and products thereof whenever" for "pe- 
troleum whenever" in cl. (2). 

Subsec. (c). Pub. L. 87-599 added subsec. (c). 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



Availability of Revenues From Sale of Natural 
Gas for Use in Gas Protection Activity 

Pub. L. 101-512, title II, Nov. 5, 1990, 104 Stat. 1947, 
provided in part: "That, notwithstanding any other 
provision of law, revenues received from the sale of 
natural gas after the date of enactment of this Act 
[Nov. 5, 1990] from wells drilled or communitized in fis- 
cal year 1990 and thereafter as part of gas protection 
activity at the Naval Oil Shale Reserves shall be depos- 
ited in this account, to remain available until ex- 
pended, for use in further gas protection activity". 

Connections to Pipeline in South Barrow Gas 
Field 

Section 3 of Pub. L. 87-599 provided that: "The Fed- 
eral agency or agencies in control of any pipeline be- 
tween gas wells in the South Barrow gas field and the 
town of Barrow may authorize purchasers of the gas or 
carriers of the gas to install connections to such pipe- 
line." 

§ 7423. Periodic re-examination of production re- 
quirements 

The Secretary shall from time to time reex- 
amine the need for the production of petroleum 
from oil shale for national defense when that 
production is authorized under section 7422 of 
this title. If he finds that the authorized quan- 
tity is no longer needed, he shall reduce produc- 
tion to the amount currently needed for na- 
tional defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 458; Pub. L. 
87-796, §1(3), Oct. 11, 1962, 76 Stat. 904; Pub. L. 
94-258, title II, §201(4), Apr. 5, 1976, 90 Stat. 309.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7423 


34 U.S.C. 524 (186th 
through 243d words of 
1st par.). 


June 4, 1920, oh. 228 (1st 
par., 186th through 243d 
words, of amended 3d 
and 4th provisos), 41 
Stat. 813; June 30, 1938. 
oh. 851, §1, 52 Stat. 
1252; June 17, 1944, oh. 
262, 58 Stat. 280. 





Amendments 

1976— Pub. L. 94-258 struck out "of the Navy" after 
"Secretary" and "or products" after "petroleum". 

1962— Pub. L. 87-796 directed the Secretary to re- 
examine, from time to time, the need for production of 
products from oil shale. 

§ 7424. Protection of oil reserves; contracts for 
conservation 

(a) To consolidate and protect the oil lands 
owned by the United States, the Secretary 
may — 

(1) contract with owners and lessees of land 
inside or adjoining naval petroleum reserves 
for — 

(A) conservation of oil and gas; and 

(B) compensation for estimated drainage 
in lieu of drilling or operating offset wells; 
and 

(2) acquire privately owned lands or leases 
inside Naval Petroleum Reserve Numbered 1 
by exchange of— 

(A) lands of the United States inside Naval 
Petroleum Reserve Numbered 1; 

(B) the right to royalty production from 
any of the naval petroleum reserves; and 



§7425 



TITLE 10— ARMED FORCES 



Page 2138 



(C) the right to any money due the United 
result of the wrongful extraction 
of petroleum products from lands inside 
Naval Petroleum Reserve Numbered 1. 

(b) The Secretary shall report annually to 
Congress all agreements under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 458; Pub. L. 
87-796, §1(4), Oct. 11, 1962, 76 Stat. 904; Pub. L. 
94-258, title II, §201(5), Apr. 5, 1976, 90 Stat. 309; 
Pub. L. 96-513, title V, §513(32)(A), Dec. 12, 1980, 
94 Stat. 2933.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7424 


34 U.S.C. 524 (4th par., 
less 1st proviso). 


June 4, 1920, ch. 228 (4th 
par., less 1st proviso, of 
amended 3d and 4th 
provisos), 41 Stat. 813; 
June 30, 1938. ch. 851, 
§1, 52 Stat. 1252; June 
17, 1944, ch. 262, 58 Stat. 
282. 





Amendments 

1980— Subsec. (a). Pub. L. 96-513 substituted "Naval 
Petroleum Reserve Numbered 1" for "naval petroleum 
reserve numbered 1" wherever appearing. 

1976— Subsec. (a). Pub. L. 94-258 struck out "of the 
Navy" after "Secretary", "and oil shale" after "petro- 
leum" in par. (1), and "in the ground" after "conserva- 
tion" in subpar. (A) of par. (1). 

1962 — Subsec. (a). Pub. L. 87-796 inserted provisions in 
cl. (1) empowering the Secretary to contract with own- 
ers and lessees of land inside or adjoining oil shale re- 
serves. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



§7425. Acquisition by condemnation and pur- 
chase 

(a) Whenever the Secretary is unable to make 
arrangements he considers satisfactory for ex- 
changes of land or agreements for conservation 
authorized by section 7424 of this title, the Sec- 
retary may acquire, with the approval of the 
President, such privately owned lands and 
leases — 

(1) by purchase, inside the naval petroleum 
reserves, or outside those reserves on the same 
geologic structure; and 

(2) by condemnation, inside Naval Petroleum 
Reserve Numbered 1, or, if there is substantial 
drainage, outside that reserve on the same 
geologic structure. 

(b) The Secretary shall report annually to 
Congress all proceedings for purchase and con- 
demnation under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 458; Pub. L. 
94-258, title II, §201(6), Apr. 5, 1976, 90 Stat. 309; 
Pub. L. 96-513, title V, §513(32)(A), Dec. 12, 1980, 
94 Stat. 2933; Pub. L. 106-398, §1 [div. C, title 
XXXIV, § 3402(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-484.) 



Historical and Revision Notes 



Revised 
section 






7425 


34 U.S.C. 524 (5th par., 1st 
123 words, and 169th 
through 193d words). 


June 4, 1920. oh. 228 (5th 
par., 1st 123 words, and 
169th through 193d 
words, of amended 3d 
and 4th provisos), 41 
Stat. 813; June 30, 1938, 
ch. 851, §1, 52 Stat. 
1252; June 17, 1944, ch. 
262, 58 Stat. 282. 





The words "Whenever the Secretary of the Navy is 
unable" are substituted for the words "In the event of 
the inability of the Secretary of the Navy" for brevity. 

Amendments 



2000— Subsec. (a). Pub. L. 106-398 substituted "for ex- 
changes of land or agreements for conservation author- 
ized by section 7424 of this title, the Secretary may ac- 
quire" for "for — 

"(1) exchanges of land or agreements for conserva- 
tion authorized by section 7424 of this title; or 

"(2) contracts for joint, unit, or other cooperative 
plans with respect to lands or leases authorized by 
section 7426 of this title; 
he may acquire". 

1980— Subsec. (a). Pub. L. 96-513 substituted "Naval 
Petroleum Reserve Numbered 1" for "naval petroleum 
reserve numbered 1". 

1976— Subsec. (a). Pub. L. 94-258 struck out "of the 
Navy" after "Secretary". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

[§ 7426. Repealed. Pub. L. 106-398, § 1 [div. C, title 
XXXIV, § 3402(a)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-484] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 459; Pub. 
L. 94-258, title II, §201(7), Apr. 5, 1976, 90 Stat. 309; Pub. 
L. 96-513, title V, §513(32)(A), (B), Dec. 12, 1980, 94 Stat. 
2933; Pub. L. 98-525, title XIV, §1405(52), Oct. 19, 1984, 98 
Stat. 2625; Pub. L. 104-106, div. A, title XV, § 1502(a)(2), 
Feb. 10, 1996, 110 Stat. 502; Pub. L. 106-65, div. A, title 
X, §1067(1), Oct. 5, 1999, 113 Stat. 774, related to coopera- 
tive or unit plans affecting Naval Petroleum Reserve 
Numbered 1. 

Savings Provision 

Pub. L. 106-398, §1 [div. C, title XXXIV, §3402(c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-484, provided that: "The re- 
peal of section 7426 of title 10, United States Code, shall 
not affect the validity of contracts that are in effect 
under such section on the day before the date of the en- 
actment of this Act [Oct. 30, 2000]. No such contract 
may be extended or renewed on or after the date of the 
enactment of this Act." 

§ 7427. Cooperative or unit plans in the naval 
petroleum reserves 

The Secretary, with the consent of the Presi- 
dent, may make agreements, with respect to 
lands inside the naval petroleum reserves, of the 
same type as the Secretary of the Interior may 
make under section 17(m) of the Act of February 
25, 1920 (30 U.S.C. 226(m)). No such agreement 
made by the Secretary may extend the term of 
any lease unless the agreement so provides. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 460; Pub. L. 
94-258, title II, §201(8), Apr. 5, 1976, 90 Stat. 309; 
Pub. L. 96-513, title V, §513(33), Dec. 12, 1980, 94 
Stat. 2934; Pub. L. 100-456, div. A, title XII, 
§ 1233(g)(3), Sept. 29, 1988, 102 Stat. 2058.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7427 


30 U.S.C. 236b (last 46 


Aug. 8. 1946, ch. 916, §13 




words). 


(29th through 85th 






words) 60 Stat. 958. 



Amendments 

1988— Pub. L. 100-456 substituted "section 17(m)" for 
"section 17(j)" and "30 U.S.C. 226(m)" for "30 U.S.C. 
226(j)". 

1980— Pub. L. 96-513 substituted "section 17(j) of the 
Act of February 25, 1920 (30 U.S.C. 226(j))" for "section 
226e of title 30". 

1976— Pub. L. 94-258 struck out "of the Navy" after 
"Secretary" wherever appearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Ex. Ord. No. 12929. Delegation of Authority 
Regarding Naval Petroleum and Oil Shale Reserves 

Ex. Ord. No. 12929, Sept. 29, 1994, 59 F.R. 50473, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including' section 301 of title 3 and sections 
7427 and 7428 of title 10, United States Code, and in 
order to meet the goals and requirements of the Naval 
Petroleum and Oil Shale Reserves, it is hereby ordered 
as follows: 

The functions vested in the President by sections 7427 
and 7428 of title 10 of the United States Code are dele- 
gated to the Secretary of Energy. 

William J. Clinton. 

Temporary delegations of functions of President 
under this section were contained in the following prior 
Executive Orders: 

Ex. Ord. No. 12784, Dec. 19, 1991, 56 F.R. 66339. 

Ex. Ord. No. 12659, Dec. 15, 1988, 53 F.R. 50911. 

§7428. Agreements and leases: provision for 
change 

Every unit or cooperative plan of development 
and operation and every lease affecting lands 
owned by the United States within Naval Petro- 
leum Reserve Numbered 2 and the oil shale re- 
serves shall contain a provision authorizing the 
Secretary, subject to approval by the President 
and to any limitation in the plan or lease, to 
change from time to time the rate of pros- 
pecting and development on, and the quantity 
and rate of production from, lands of the United 
States under the plan or lease, notwithstanding 
any other provision of law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 460; Pub. L. 
87-796, §1(5), Oct. 11, 1962, 76 Stat. 905; Pub. L. 
94-258, title II, §201(9), Apr. 5, 1976, 90 Stat. 309; 
Pub. L. 106-398, §1 [div. C, title XXXIV, 
§ 3402(b)(2)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-484.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7428 


34 U.S.C. 524 (proviso of 
6th par.). 


June 4, 1920, oh. 228 (6th 
par., proviso, of 
amended 3d and 4th 
provisos), 41 Stat. 813; 
June 30, 1938. oh. 851, 
§1, 52 Stat. 1252: June 
17. 1944, oh. 262, 58 Stat. 
282. 





The words "entered into after July 1, 1937" and "en- 
tered into subsequent to July 1, 1937" are omitted as 
surplusage. The words "in his discretion" are omitted 
as surplusage. 

Amendments 

2000 — Pub. L. 106-398 struck out ", except a plan au- 
thorized by section 7426 of this title," after "develop- 
ment and operation". 

1976— Pub. L. 94-258 substituted "within Naval Petro- 
leum Reserve Numbered 2 and the oil shale reserves 
shall contain a provision authorizing the Secretary" 
for "within the naval petroleum and oil shale reserves 
shall contain a provision authorizing the Secretary of 
the Navy". 

1962— Pub. L. 87-796 included leases affecting lands 
within oil shale reserves. 

Delegation of Functions 

Functions of the President under this section were 
delegated to the Secretary of Energy by Ex. Ord. No. 
12929, Sept. 29, 1994, 59 F.R. 50473, set out as a note 
under section 7427 of this title. 

§ 7429. Re-lease of certain lands: lessee's pref- 
erential right 

The Secretary, on terms prescribed by him, 
may re-lease lands in the naval petroleum re- 
serves that were covered by leases made before 
July 1, 1936, and terminated by law at the expi- 
ration of their initial twenty-year periods. If 
any such land is to be re-leased, the Secretary 
shall give to the former lessee preferential 
rights to the new lease. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 460; Pub. L. 
94-258, title II, §201(10), Apr. 5, 1976, 90 Stat. 309.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7429 


34 U.S.C. 524 (6th par., 
less proviso). 


June 4, 1920, ch. 228 (6th 
par., less proviso, of 
amended 3d and 4th 
provisos), 41 Stat. 813; 
June 30, 1938, oh. 851, 
§1. 52 Stat. 1253; June 
17, 1944, oh. 262, 58 Stat. 
282. 





The source law provided that leases of lands of the 
United States within the naval petroleum reserves in 
existence before July 1, 1936, except leases that had be- 
come part of an approved unit or cooperative plan and 
agreement, should terminate at the end of their initial 
20-year period, and that the lands covered by these 
leases could then be re-leased by the Secretary of the 
Navy. All of the leases covered by this provision have 
terminated as provided therein. Thus the provision for 
the termination of the leases is executed and the only 
remaining effect of the source is to authorize the re- 
lease of the lands formerly covered by the terminated 
leases. This section is worded accordingly. Reference to 
the classes of leases that were excepted from the termi- 
nation is omitted as unnecessary because these leases 
were, of course, not terminated. They are not affected, 
since this section refers only to leases that were "ter- 
minated by law". The word "conditions" is omitted as 
included in the word "terms". 

Amendments 

1976— Pub. L. 94-258 struck out "of the Navy" after 
"Secretary". 

§ 7430. Disposition of products 

(a) In administering the naval petroleum re- 
serves under this chapter, the Secretary shall 
use, store, or sell the petroleum produced from 
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the naval petroleum reserves and lands covered 
by joint, unit, or other cooperative plans. 

(b) (1) Subject to paragraph (2) and notwith- 
standing any other provision of law, each sale of 
the United States share of petroleum shall be 
made by the Secretary at public sale to the 
highest qualified bidder, at such time, in such 
amounts, and after such advertising as the Sec- 
retary considers proper and without regard to 
Federal, State, or local regulations controlling 
sales or allocation of petroleum products. Each 
sale of the United States share of petroleum 
shall be for periods of not more than one year, 
except that a sale of natural gas may be made 
for a period of more than one year. 

(2) The Secretary may not sell any part of the 
United States share of petroleum produced from 
Naval Petroleum Reserves Numbered 2 and 3 at 
a price less than the current sales price, as esti- 
mated by the Secretary, of comparable petro- 
leum in the same area. 

(3) For purposes of paragraph (2), the term 
"petroleum" does not include natural gas liq- 
uids. 

(c) In no event shall the Secretary permit the 
award of any contract which would result in any 
person obtaining control, directly or indirectly, 
over more than 20 percent of the estimated an- 
nual United States share of petroleum produced 
from Naval Petroleum Reserve Numbered 1. 

(d) Each proposal for sale under this title shall 
provide that the terms of every sale of the 
United States share of petroleum from the naval 
petroleum reserves shall be so structured as to 
give full and equal opportunity for the acquisi- 
tion of petroleum by all interested persons, in- 
cluding major and independent oil producers and 
refiners alike. When the Secretary, in consulta- 
tion with the Secretary of the Interior, deter- 
mines that the public interests will be served by 
the sale of petroleum to small refiners not hav- 
ing their own adequate sources of supply of pe- 
troleum, the Secretary is authorized and di- 
rected to set aside a portion of the United 
States share of petroleum produced for sale to 
such refiners under the provisions of this section 
for processing or use in such refineries, except 
that — 

(1) none of the production sold to small re- 
finers may be resold in kind; 

(2) production must be sold at a cost of not 
less than the prevailing local market price of 
comparable petroleum; 

(3) the set-aside portion may not exceed 25 
percent of the estimated annual United States 
share of the total production from all produc- 
ing naval petroleum reserves; and 

(4) notwithstanding the provisions of sub- 
section (b), the Secretary may, at his discre- 
tion if he deems it to be in the public interest, 
prorate such petroleum among such refiners 
for sale, without competition, at not less than 
the prevailing local market price of com- 
parable petroleum. 

(e) Any petroleum produced from the naval pe- 
troleum reserves, except such petroleum which 
is either exchanged in similar quantities for 
convenience or increased efficiency of transpor- 
tation with persons or the government of an ad- 
jacent foreign state, or which is temporarily ex- 
ported for convenience or increased efficiency of 



transportation across parts of an adjacent for- 
eign state and reenters the United States, shall 
be subject to all of the limitations and licensing 
requirements of the Export Administration Act 
of 1979 (50 U.S.C. App. 2401 et seq.) and, in addi- 
tion, before any petroleum subject to this sec- 
tion may be exported under the limitations and 
licensing requirement and penalty and enforce- 
ment provisions of the Export Administration 
Act of 1979, the President must make and pub- 
lish an express finding that such exports will not 
diminish the total quality or quantity of petro- 
leum available to the United States and that 
such exports are in the national interest and are 
in accord with the Export Administration Act of 
1979. 

(f) During the period of production or any ex- 
tension thereof authorized by section 7422(c) of 
this title, the consultation and approval require- 
ments of section 7431(a)(3) of this title are 
waived. 

(g) (1) Prior to the promulgation of any rules 
and regulations, plans of development and 
amendments thereto, and in the entering and 
making of contracts and operating agreements 
relating to the development, production, or sale 
of petroleum in or from the reserves, the Sec- 
retary shall consult with and give due consider- 
ation to the views of the Attorney General of 
the United States with respect to matters which 
may affect competition. 

(2) No contract or operating agreement may be 
made, issued, or executed under this chapter 
until at least 15 days after the Secretary noti- 
fies the Attorney General of the proposed con- 
tract or operating agreement. Such notification 
shall contain such information as the Attorney 
General may require in order to advise the Sec- 
retary as to whether such contract or operating 
agreement may create or maintain a situation 
inconsistent with the antitrust laws. If, within 
such 15-day period, the Attorney General advises 
the Secretary that a contract or operating 
agreement may create or maintain a situation 
inconsistent with the antitrust laws, then the 
Secretary may not make, issue, or execute that 
contract or operating agreement. 

(h) Nothing in this chapter shall be deemed to 
confer on any person immunity from civil or 
criminal liability, or to create defenses to ac- 
tions, under the antitrust laws. 

(i) In this section, the term "antitrust laws" 
means — 

(1) the Sherman Act (15 U.S.C. 1 et seq.); 

(2) the Clayton Act (15 U.S.C. 12 et seq.); 

(3) the Federal Trade Commission Act (15 
U.S.C. 41 et seq.); 

(4) sections 73 and 74 of the Wilson Tariff Act 
(15 U.S.C. 8 and 9); and 

(5) sections 2, 3, and 4 of the Act of June 19, 
1936 (commonly referred to as the "Robinson- 
Patman Act") (15 U.S.C. 13a, 13b, and 21a). 

(j) Any pipeline which accepts, conveys, or 
transports any petroleum produced from Naval 
Petroleum Reserves Numbered 1 or Numbered 3 
shall accept, convey, and transport without dis- 
crimination and at reasonable rates any such 
petroleum as a common carrier insofar as petro- 
leum from such reserves is concerned. Every 
contract entered into by the Secretary for the 
sale of any petroleum owned by the United 



Page 2141 



TITLE 10— ARMED FORCES 



§7430 



States which is produced from such reserves 
shall contain provisions implementing the re- 
quirements of the preceding sentence if the con- 
tractor owns a controlling interest in any pipe- 
line or any company operating any pipeline, or 
is the operator of any pipeline, which carries 
any petroleum produced from such naval petro- 
leum reserves. The Secretary may promulgate 
rules and regulations for the purpose of carrying 
out the provisions of this section and he, or the 
Secretary of the Interior where the authority 
extends to him, may declare forfeit any con- 
tract, operating agreement, right-of-way, per- 
mit, or easement held by any person violating 
any such rule or regulation. This section shall 
not apply to any natural gas common carrier 
pipeline operated by any person subject to regu- 
lation under the Natural Gas Act (15 U.S.C. 717 
et seq.) or any public utility subject to regula- 
tion by a State or municipal regulatory agency 
having jurisdiction to regulate the rates and 
charges for the sale of natural gas to consumers 
within the State or municipality. 

(k)(l) With respect to all or any part of the 
United States share of petroleum produced from 
the naval petroleum reserves, the President may 
direct that the Secretary — 

(A) place that petroleum in the Strategic 
Petroleum Reserve as authorized by sections 
151 through 166 of the Energy Policy and Con- 
servation Act (42 U.S.C. 6231-6246); or 

(B) exchange, directly or indirectly, that pe- 
troleum for other petroleum to be placed in 
the Strategic Petroleum Reserve under such 
terms and conditions and by such methods as 
the Secretary determines to be appropriate, 
without regard to otherwise applicable Fed- 
eral procurement statutes and regulations. 

(2) The requirements of section 159 of the En- 
ergy Policy and Conservation Act (42 U.S.C. 
6239) do not apply to actions taken under this 
subsection. 

(0(1) Notwithstanding any other provision of 
this chapter (but subject to paragraph (2)), dur- 
ing any period in which the production of petro- 
leum is authorized from Naval Petroleum Re- 
serves Numbered 1, 2, or 3, the Secretary, at the 
request of the Secretary of Defense, may provide 
any portion of the United States share of petro- 
leum so produced to the Department of Defense 
for its use, exchange, or sale in order to meet pe- 
troleum product requirements of the Depart- 
ment of Defense. 

(2) Petroleum may be provided to the Depart- 
ment of Defense under paragraph (1) either di- 
rectly or by such exchange as the Secretary 
deems appropriate. Appropriate reimbursement 
reasonably reflecting the fair market value shall 
be provided by the Secretary of Defense for pe- 
troleum provided under this subsection. 

(3) Any exchange made pursuant to this sub- 
section may be made without regard to other- 
wise applicable Federal procurement statutes 
and regulations. 

(4) Paragraph (1) does not apply to any petro- 
leum set aside for small refiners under sub- 
section (d) or placed in the Strategic Petroleum 
Reserve under subsection (k). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 460; Pub. L. 
87-599, §2, Aug. 24, 1962, 76 Stat. 401; Pub. L. 



87-796, §1(6), Oct. 11, 1962, 76 Stat. 905; Pub. L. 
94-258, title II, §201(11), Apr. 5, 1976, 90 Stat. 309; 
Pub. L. 96-294, title VIII, §804, June 30, 1980, 94 
Stat. 777; Pub. L. 96-513, title V, §513(34), Dec. 12, 
1980, 94 Stat. 2934; Pub. L. 97-22, §ll(a)(10), July 
10, 1981, 95 Stat. 138; Pub. L. 98-525, title XIV, 
§1405(53), Oct. 19, 1984, 98 Stat. 2625; Pub. L. 

99- 413, §l(b), (c), Aug. 29, 1986, 100 Stat. 944, 945; 
Pub. L. 100-26, §7(k)(9), Apr. 21, 1987, 101 Stat. 
284; Pub. L. 100-202, § 101(g) [title II, §201], Dec. 
22, 1987, 101 Stat. 1329-213, 1329-242; Pub. L. 

100- 456, div. A, title XII, § 1233(e)(2), Sept. 29, 
1988, 102 Stat. 2057; Pub. L. 106-398, §1 [div. C, 
title XXXIV, §3401], Oct. 30, 2000, 114 Stat. 1654, 
1654A-484; Pub. L. 107-107, div. A, title X, 
§1048(e)(12), Dec. 28, 2001, 115 Stat. 1228.) 

Historical and Revision Notes 



Revised 
section 



7430(a) . 



7430(b) . 



Source (U.S. Code) 

34 U.S.C. 524 (244th 
through 293d words of 
1st par.). 



34 U.S.C. 524 (2d sentence 
of 3d par.). 



Source (Statutes at Large) 

June 4, 1920, oh. 228 (1st 
par., 244th through 293d 
words, of amended 3d 
and 4th provisos). 41 
Stat. 813; June 30, 1938. 
ch. 851, §1, 52 Stat. 
1252; June 17, 1944, ch. 
262. 58 Stat. 281. 

June 4, 1920, ch. 228 (3d 
par., 2d sentence, of 
amended 3d and 4th 
provisos). 41 Stat. 813; 
June 30. 1938, ch. 851, 
§1, 52 Stat. 1252; June 
17, 1944. ch. 262, 58 Stat. 
281. 



In subsection (a) the words "subject to the applicable 
limitations and restrictions of this Act" are omitted as 
surplusage and the words "in administering" are in- 
serted. 

In subsection (b) the words "under this section" are 
substituted for the words "from the naval reserves" to 
make it clear that the requirements of this subsection 
apply to sales of petroleum, gas, and other hydro- 
carbons from lands outside petroleum reserve num- 
bered 1 covered by joint, unit, or other cooperative 
plans as well as the sale of those products from the 
naval reserves proper. Subsection (a) is the only au- 
thority for the sale of petroleum, gas, and other hydro- 
carbons from the naval petroleum reserves. 

References in Text 

The Export Administration Act of 1979, referred to in 
subsec. (e), is Pub. L. 96-72, Sept. 29, 1979, 93 Stat. 503, 
which is classified principally to section 2401 et seq. of 
the Appendix to Title 50, War and National Defense. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 2401 of the Ap- 
pendix to Title 50 and Tables. 

The Sherman Act, referred to in subsec. (i)(l), is act 
July 2, 1890, ch. 647, 26 Stat. 209, as amended, which is 
classified to sections 1 to 7 of Title 15, Commerce and 
Trade. For complete classification of this Act to the 
Code, see Short Title note set out under section 1 of 
Title 15 and Tables. 

The Clayton Act, referred to in subsec. (i)(2), is act 
Oct. 15, 1914, ch. 323, 38 Stat. 730, as amended, which is 
classified generally to sections 12, 13, 14 to 19, 21, and 
22 to 27 of Title 15, and sections 52 and 53 of Title 29, 
Labor. For further details and complete classification 
of this Act to the Code, see References in Text note set 
out under section 12 of Title 15 and Tables. 

The Federal Trade Commission Act, referred to in 
subsec. (i)(3), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 
as amended, which is classified generally to subchapter 
I (§41 et seq.) of chapter 2 of Title 15. For complete clas- 
sification of this Act to the Code, see section 58 of Title 
15 and Tables. 

Sections 73 and 74 of the Wilson Tariff Act, referred 
to in subsec. (i)(4), are sections 73 and 74 of act Aug. 27, 
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1894, ch. 349, 28 Stat. 570, which enacted sections 8 and 
9, respectively, of Title 15. 

Act of June 19, 1936, referred to in subsec. (i)(5), is act 
June 19, 1936, ch. 592, 49 Stat. 1526, popularly known as 
the Robinson-Patman Antidiscrimination Act and also 
as the Robinson-Patman Price Discrimination Act, 
which enacted sections 13a, 13b, and 21a of Title 15 and 
amended section 13 of Title 15. For complete classifica- 
tion of this Act to the Code, see Short Title note set 
out under section 13 of Title 15 and Tables. 

The Natural Gas Act, referred to in subsec. (j), is act 
June 21, 1938, ch. 556, 52 Stat. 821, as amended, which is 
classified generally to chapter 15B (§717 et seq.) of Title 
15. For complete classification of this Act to the Code, 
see section 717w of Title 15 and Tables. 

Amendments 

2001— Subsec. (b)(2). Pub. L. 107-107 substituted "at a 
price less than the current sales price" for "at a price 
less than the higher of— (A) the current sales price", 
substituted a period for "; or" after "petroleum in the 
same area", and struck out subpar. (B) which read as 
follows: "the price of petroleum being purchased for the 
Strategic Petroleum Reserve, minus the cost of trans- 
porting petroleum from the naval petroleum reserve 
concerned to the nearest storage area of the Strategic 
Petroleum Reserve, with adjustments for the difference 
in the quality of the petroleum being purchased for the 
Strategic Petroleum Reserve and petroleum being pro- 
duced from the naval petroleum reserve concerned." 

2000— Subsec. (b)(2). Pub. L. 106-398 substituted 
"Naval Petroleum Reserves Numbered 2 and 3" for 
"Naval Petroleum Reserves Numbered 1, 2, and 3" in in- 
troductory provisions and struck out "90 percent of" 
before "the current sales price" in subpar. (A). 

1988— Subsec. (b)(3). Pub. L. 100-456 realigned margin 
of par. (3) and substituted a period for comma at end. 

1987— Subsec. (b)(3). Pub. L. 100-202 added par. (3). 

Subsec. (i). Pub. L. 100-26 substituted "In" for "As 
used in". 

1986— Subsec. (b). Pub. L. 99-413, §l(b), designated ex- 
isting provisions as par. (1), substituted "Subject to 
paragraph (2) and notwithstanding" for "Notwithstand- 
ing", and added par. (2). 

Subsec. (g)(2). Pub. L. 99-413, §l(c), substituted "15 
days" for "30 days" and "15-day" for "30-day". 

1984— Subsec. (d)(4). Pub. L. 98-525, § 1405(53)(A), 
struck out "of this section" after "subsection (b)". 

Subsec. (g)(2). Pub. L. 98-525, § 1405(53)(B), substituted 
"30 days" for "thirty days" and "30-day" for "thirty 
day". 

Subsec. (0(4). Pub. L. 98-525, §1405(53)(C), struck out 
"of this section" after "subsection (d)" and "subsection 
(k)". 

1981— Subsec. (e). Pub. L. 97-22 substituted "Export 
Administration Act of 1979" for "Export Administra- 
tion Act of 1969" in three places. 

1980— Subsec. (b). Pub. L. 96-294, § 804(a), struck out 
"for periods of not more than one year," after "quali- 
fied bidder," and inserted last sentence limiting sales 
of the United States share of petroleum to periods of 
not more than one year, except for sales of natural gas. 

Subsecs. (c), (d)(3). Pub. L. 96-513(34)(A), substituted 
"percent" for "per centum". 

Subsec. (e). Pub. L. 96-513, §513(34)(B), substituted 
"(50 U.S.C. App. 2401 et seq.)" for "(83 Stat. 841)". 

Subsec. (f). Pub. L. 96-513, §513(34)(C), inserted ref- 
erences to this title wherever appearing. 

Subsec. (i). Pub. L. 96-513, §513(34)(D), substituted "(1) 
the Sherman Act (15 U.S.C. 1 et seq.);", "(2) the Clayton 
Act (15 U.S.C. 12 et seq.);", "(3) the Federal Trade Com- 
mission Act (15 U.S.C. 41 et seq.);", "(4) sections 73 and 
74 of the Wilson Tariff Act (15 U.S.C. 8 and 9); and", and 
"(5) sections 2, 3, and 4 of the Act of June 19, 1936 (com- 
monly referred to as the 'Robinson-Patman Act') (15 
U.S.C. 13a, 13b, and 21a)." for "(1) the Act entitled An 
Act to protect trade and commerce against unlawful re- 
straints and monopolies', approved July 2, 1890 (15 
U.S.C. 1 et seq.), as amended;" "(2) the Act entitled An 
Act to supplement existing laws against unlawful re- 



straints and monopolies, and for other purposes', ap- 
proved October 15, 1914 (15 U.S.C. 12 et seq.), as amend- 
ed;" "(3) the Federal Trade Commission Act (15 U.S.C. 
41 et seq.), as amended;" "(4) sections 73 and 74 of the 
Act entitled An Act to reduce taxation, to provide rev- 
enue for the Government, and for other purposes', ap- 
proved August 27, 1894 (15 U.S.C. 8 and 9), as amended; 
or", and "(5) sections 2, 3, and 4 of the Act of June 19, 
1936, chapter 592 (15 U.S.C. 13a, 13b, and 21a)", respec- 
tively. 

Subsec. (j). Pub. L. 96-513, §513(34)(E), inserted "(15 
U.S.C. 717 et seq.)". 

Subsec. (k). Pub. L. 96-294, § 804(b), amended subsec. 
(k) generally, inserting references to the Secretary, 
provision authorizing the exchange of petroleum under 
terms and conditions determined appropriate without 
regard to Federal procurement statutes and regula- 
tions, and provision making 42 U.S.C. 6239 inapplicable. 

Subsec. (I). Pub. L. 96-294, § 804(c), added subsec. (I). 

1976— Subsec. (a). Pub. L. 94-258 substituted provi- 
sions setting forth requirements for Secretary in ad- 
ministering naval petroleum reserves under this chap- 
ter, for provisions setting forth requirements for Sec- 
retary of the Navy in administering naval petroleum 
and oil shale reserves under this chapter. 

Subsec. (b). Pub. L. 94-258 inserted "Notwithstanding 
any other provision of law" before "each sale", ref- 
erence to United States share of petroleum, provision 
relating to periods of sale, and provision exempting 
Federal, State, or local regulations controlling sales or 
allocation of petroleum products, and struck out appli- 
cability to sales of gas, other hydrocarbons, oil shale, 
or products therefrom. 

Subsecs. (c) to (k). Pub. L. 94-258 added subsecs. (c) to 
(k). 

1962 — Subsec. (a). Pub. L. 87-796 included provision for 
administration of oil shale reserves, required the Sec- 
retary of the Navy to use, store, sell, or exchange oil 
shale and products therefrom produced from oil shale 
reserves for other petroleum or refined products, and 
deleted provision which required the Secretary to use, 
store, sell, or exchange gas products from lands in the 
South Barrow gas field of naval petroleum reserve 
numbered 4 for other petroleum or refined products. 

Pub. L. 87-599 required the Secretary of the Navy to 
use, store, sell, or exchange gas products from lands in 
the South Barrow gas field of naval petroleum reserve 
numbered 4 for other petroleum or refined products. 

Subsec. (b). Pub. L. 87-796 included sale of oil shale 
and products from petroleum, gas, other hydrocarbons, 
and oil shale. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Delegation of Functions 

Functions vested in President by subsec. (k) of this 
section delegated to Secretary of Energy by section 
1-102 of Ex. Ord. No. 12231, Aug. 4, 1980, 45 F.R. 52139, set 
out as a note under section 6240 of Title 42, The Public 
Health and Welfare. 

Minimum Selling Price of United States Share of 
Petroleum 

Pub. L. 106-291, title II, Oct. 11, 2000, 114 Stat. 976, pro- 
vided in part: "That the requirements of 10 U.S.C. 
7430(b)(2)(B) shall not apply to fiscal year 2001 and any 
fiscal year thereafter". 

Similar provisions were contained in the following 
appropriation and authorization acts: 

Pub. L. 106-113, div. B, § 1000(a)(3) [title II], Nov. 29, 
1999, 113 Stat. 1535, 1501A-179. 

Pub. L. 105-277, div. A, § 101(e) [title II], Oct. 21, 1998, 
112 Stat. 2681-231, 2681-276. 

Pub. L. 105-85, div. C, title XXXIV, §3402, Nov. 18, 
1997, 111 Stat. 2059. 

Pub. L. 105-83, title II, Nov. 14, 1997, 111 Stat. 1580. 
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Pub. L. 104-208, div. A, title I, § 101(d) [title II], Sept. 
30, 1996, 110 Stat. 3009-181, 3009-210. 

Pub. L. 104-201, div. C, title XXXIV, §3402, Sept. 23, 
1996, 110 Stat. 2858. 

Pub. L. 104-134, title I, § 101(c) [title II], Apr. 26, 1996, 
110 Stat. 1321-156, 1321-187; renumbered title I, Pub. L. 
104-140, §l(a), May 2, 1996, 110 Stat. 132V. 

Pub. L. 104-106, div. C, title XXXIV, §3402, Feb. 10, 
1996, 110 Stat. 631. 

Pub. L. 103-337, div. C, title XXXV, §3502, Oct. 5, 1994, 
108 Stat. 3111. 

Pub. L. 103-332, title II, Sept. 30, 1994, 108 Stat. 2525. 
Pub. L. 103-138, title II, Nov. 11, 1993, 107 Stat. 1405. 

§7431. Requirements as to consultation and ap- 
proval 

(a) The Committee on Armed Services of the 
Senate and the Committee on Armed Services of 
the House of Representatives must be consulted 
and the President's approval must be obtained 
before any condemnation proceedings may be 
started under this chapter and before any of the 
following transactions authorized by this chap- 
ter may be effective: 

(1) A lease of any part of the naval petro- 
leum reserves. 

(2) A contract to alienate from the United 
States the use, control, or possession of any 
part of the naval petroleum reserves (except 
that consultation and Presidential approval 
are not required in connection with the issu- 
ance of permits, licenses, easements, grazing 
and agricultural leases, rights-of-way, and 
similar contracts pertaining to use of the sur- 
face area of the naval petroleum reserves). 

(3) A contract to sell the petroleum (other 
than royalty oil and gas) produced from any 
part of the naval petroleum reserves. 

(4) A contract for conservation or for com- 
pensation for estimated drainage. 

(5) An agreement to exchange land, the right 
to royalty production, or the right to any 
money due the United States. 

(b) (1) During the period of production author- 
ized by section 7422(c) of this title, the Secretary 
shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives any 
new plans or substantial amendments to on- 
going plans for the exploration, development, 
and production of the naval petroleum reserves. 

(2) All plans or substantial amendments sub- 
mitted to the Congress pursuant to this section 
shall contain a report by the Attorney General 
of the United States with respect to the antici- 
pated effects of such plans or amendments on 
competition. Such plans or amendments shall 
not be implemented until sixty days after such 
plans or amendments have been submitted to 
such committees. 

(c) During the period of production authorized 
by section 7422(c) of this title, the Secretary 
shall submit annual reports as of the first day of 
the fiscal year to the Committee on Armed 
Services of the Senate and the Committee on 
Armed Services of the House of Representatives, 
and such committees shall cause such reports to 
be printed as a Senate or House document, as 
appropriate. The Secretary shall include in such 
reports, with respect to each naval petroleum 
reserve, an explanation in detail of the follow- 
ing: 



(1) The status of the exploration, develop- 
ment, and production programs. 

(2) The production that has been achieved, 
including the disposition of such production 
and the proceeds realized therefrom. 

(3) The status of pipeline construction and 
procurement and problems related to the 
availability of transportation facilities. 

(4) A summary of future plans for explo- 
ration, development, production, disposal, and 
transportation of the production from the 
naval petroleum reserves. 

(5) Such other information regarding the re- 
serve as the Secretary deems appropriate. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 460; Pub. L. 
87-796, §1(7), Oct. 11, 1962, 76 Stat. 905; Pub. L. 
94-258, title II, §201(12), Apr. 5, 1976, 90 Stat. 311; 
Pub. L. 98-525, title XIV, §1405(52), Oct. 19, 1984, 
98 Stat. 2625; Pub. L. 99-145, title XIII, 
§1303(a)(25), Nov. 8, 1985, 99 Stat. 740; Pub. L. 
104-106, div. A, title XV, § 1502(a)(2), Feb. 10, 1996, 
110 Stat. 502; Pub. L. 106-65, div. A, title X, 
§1067(1), Oct. 5, 1999, 113 Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7431 


34 U.S.C. 524 (1st proviso 
of 4th par.). 


June 4, 1920, oh. 228 (4th 
par., 1st proviso, of 
amended 3d and 4th 
provisos). 41 Stat. 813; 
June 30. 1938, oh. 851, 
§1, 52 Stat. 1252; June 
17, 1944. oh. 262, 58 Stat. 
282. 





Amendments 

1999— Subsecs. (a), (b)(1), (c). Pub. L. 106-65 sub- 
stituted "and the Committee on Armed Services" for 
"and the Committee on National Security". 

1996— Subsecs. (a), (b)(1), (c). Pub. L. 104-106 sub- 
stituted "Committee on Armed Services of the Senate 
and the Committee on National Security of the House 
of Representatives" for "Committees on Armed Serv- 
ices of the Senate and the House of Representatives". 

1985— Subsec. (c). Pub. L. 99-145 in pars. (1) to (3) sub- 
stituted "The" for "the" at beginning- and periods for 
the semicolons at end, in par. (4) substituted "A sum- 
mary" for "a summary" and a period for "; and", and 
in par. (5) substituted "Such" for "such". 

1984— Subsecs. (b)(1), (c). Pub. L. 98-525 inserted "of 
this title" after "section 7422(c)". 

1976 — Pub. L. 94-258 designated existing provisions as 
subsec. (a), struck out "or oil shale" in pars. (1) and (2) 
before "reserves", struck out "and oil shale" in pars. 
(2) and (3), before "reserves" substituted "petroleum 
(other than royalty oil and gas)" for "oil and gas (other 
than royalty oil and gas), oil shale, and products there- 
from" in par. (3), and added subsecs. (b) and (c). 

1962 — Pub. L. 87-796 included oil shale reserves in els. 
(1) and (2), inserted provisions in cl. (2) excepting con- 
sultation and Presidential approval in connection with 
issuance of permits, licenses, easements, grazing and 
agricultural leases, rights-of-way, and similar con- 
tracts pertaining to use of surface area of naval petro- 
leum and oil shale reserves, and included oil shale, and 
products therefrom produced from any part of oil shale 
reserves. 

Contract for Studies of Potential Transfer Out 
of Federal Control of Facilities and Functions 
at Elk Hills and Teapot Dome; Restrictions 

Pub. L. 101-45, title I, §501, June 30, 1989, 103 Stat. 103, 
provided that no funds appropriated or made available 
under Pub. L. 101-45 or any other Act were to be used 
by the executive branch to contract with organizations 
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outside Department of Energy to perform studies of po- 
tential transfer out of Federal ownership, management 
or control by sale, lease, or other disposition, in whole 
or in part, of facilities and functions of Naval Petro- 
leum Reserve Numbered 1 (Elk Hills) and Naval Petro- 
leum Reserve Numbered 3 (Teapot Dome), and prohib- 
ited negotiation of changes to unit plan contract with 
Chevron which governed operation of Elk Hills, where 
purpose of changes was to prepare for divestiture of the 
Reserve, prior to repeal by Pub. L. 104-134, title I, 
§ 101(c) [title II], Apr. 26, 1996, 110 Stat. 1321-156, 1321-187; 
renumbered title I, Pub. L. 104-140, §l(a), May 2, 1996, 
110 Stat. 1327. 

§ 7432. Authorizations of appropriations 

(a) Funds for the following purposes may not 
be appropriated unless such appropriations have 
been specifically authorized by law: 

(1) Exploration, prospecting, conservation, 
development, use, operations, and production 
of the naval petroleum reserves as authorized 
by this chapter. 

(2) Production (including preparation for 
production) as authorized by this chapter or as 
may be authorized after April 5, 1976. 

(3) The construction and operation of facili- 
ties both within and outside the naval petro- 
leum reserves incident to the production and 
the delivery of petroleum, including pipelines 
and shipping terminals. 

Sums appropriated for such purposes shall re- 
main available until expended. 

(b) Contracts under this chapter providing for 
the obligation of funds may be entered into for 
a period of five years, renewable for an addi- 
tional five-year period; however, such contracts 
may obligate funds only to the extent that such 
funds are made available in appropriation Acts. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 461; Pub. L. 
87-796, §1(8), Oct. 11, 1962, 76 Stat. 905; Pub. L. 
94-258, title II, §201(13), Apr. 5, 1976, 90 Stat. 312; 
Pub. L. 96-137, § 3(b)(1), Dec. 12, 1979, 93 Stat. 
1061; Pub. L. 96-513, title V, §513(35), Dec. 12, 1980, 
94 Stat. 2934.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7432 


34 U.S.C. 524 (3d par., less 
2d sentence; 5th par., 
124th through 168th 
words). 


June 4, 1920, oh. 228 (3d 
par., less 2d sentence; 
5th par., 124th through 
168th words, of amend- 
ed 3d and 4th provisos), 
41 Stat. 813: June 30, 
1938. ch. 851, §1. 52 
Stat. 1252; June 17, 
1944. ch. 262, 58 Stat. 
281. 





In subsection (a) the words "by the Congress" are 
omitted as surplusage. 

In subsection (b) the words "There is authorized to be 
appropriated" are omitted as surplusage. 

Amendments 

1980— Subsec. (a)(1). Pub. L. 96-513 substituted a pe- 
riod for the semicolon at the end. 

1979 — Pub. L. 96-137 struck out provisions relating to 
the naval petroleum reserves special account. 

1976 — Pub. L. 94-258 substituted "Naval petroleum re- 
serves special account" for "Expenditures: appropria- 
tions chargeable" in section catchline. 

Subsec. (a). Pub. L. 94-258 substituted provisions es- 
tablishing a special account on the books of the Treas- 
ury Department to be designated as the "naval petro- 
leum reserves special account", and authorizing to be 



credited proceeds resulting from the sale or exchange 
of the United States share of petroleum, refined petro- 
leum products, appropriation funds, royalties, or other 
revenue from the operation of the reserves, for provi- 
sions authorizing the expenditure of funds from avail- 
able appropriations for expenses incurred in the admin- 
istration of the reserves. 

Subsec. (b). Pub. L. 94-258 substituted provisions 
which made funds in the naval petroleum reserve spe- 
cial account available in sums specified in annual ap- 
propriations acts for enumerated expense items, for 
provisions which authorized expenditures to be made 
under the direction of the President and requiring the 
President to submit an estimate of expenditures nec- 
essary to carry out the purposes of this chapter. 

Subsecs. (c), (d). Pub. L. 94-258 added subsecs. (c) and 
(d). 

1962— Subsec. (a). Pub. L. 87-796 substituted "with re- 
spect to the naval petroleum and oil shale reserves 
shall be paid from appropriations made available for 
the purposes specified in this chapter" for "in explor- 
ing, prospecting, conserving, developing, using and op- 
erating lands owned or controlled by the United States 
in the naval petroleum reserves, and in producing pe- 
troleum, and the share of the United States of expenses 
incurred under any contract entered into under this 
chapter, shall be paid from appropriations made avail- 
able for those purposes". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Abolition of Naval Petroleum Reserves Special 
Account 

Section 3(c) of Pub. L. 96-137 provided that: "The 
naval petroleum reserves special account established 
by section 7432 of title 10, United States Code, as in ex- 
istence on the day before the date of the enactment of 
this Act [Dec. 12, 1979], is abolished. Unappropriated 
balances of funds in the naval petroleum reserves spe- 
cial account on the date of the enactment of this Act 
shall be transferred on the books of the Treasury into 
miscellaneous receipts, and all moneys accruing to the 
United States after such date under chapter 641 of title 
10, United States Code, shall be covered into the Treas- 
ury as miscellaneous receipts." 

§ 7433. Disposition of royalties 

(a) Any oil, gas, gasoline or other substance 
accruing to the United States as royalty from 
any lease under this chapter shall be delivered 
to the United States, or shall be paid for in 
money, as the Secretary elects. 

(b) All money accruing to the United States 
from lands in the naval petroleum reserves shall 
be covered into the Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 461; Pub. L. 
87-796, §1(9), Oct. 11, 1962, 76 Stat. 905; Pub. L. 
94-258, title II, §201(14), (15), Apr. 5, 1976, 90 Stat. 
313.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7433 


34 U.S.C. 524 (10th par.). 


June 4, 1920, ch. 228 (10th 
par. of amended 3d and 
4th provisos), 41 Stat. 
813; June 30, 1938, ch. 
851, §1, 52 Stat. 1254; 
June 17. 1944, ch. 262, 58 
Stat. 281. 





In subsection (a) the words "or all" are omitted as 
surplusage. The words "under this chapter" are sub- 
stituted for the words "of lands within the naval petro- 
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leum reserves or other naval fuel reserves under the au- 
thority of this section" for brevity. The words "be de- 
livered to the United States, or shall be paid for in 
money" are substituted for the words "be paid for in 
money or be paid in kind" for clarity. Neither gas, oil, 
gasoline, nor hydrocarbon can be "paid", but any one 
of them may be delivered. 

In subsection (b) the words "except as otherwise pro- 
vided in this section" are omitted as surplusage. There 
is no exception within the chapter to the rule stated in 
subsection (b). The word "paid" is substituted for the 
words "which may accrue" for clarity. The words 
"under this chapter" are substituted for the words 
"under the provisions of this section or of sections 
* * * on account of the petroleum products extracted 
therefrom" for brevity. The two terms are coextensive. 
The sections of 30 U.S.C. that are cited in 34 U.S.C. 524 
(10th par.) comprise the entire Act of Feb. 25, 1920, ch. 
85, 41 Stat. 43V, as amended. The application of that Act 
to the Navy is covered in §7427 of this title. The words 
"as miscellaneous receipts" are omitted as surplusage. 

Amendments 

1976— Subsec. (a). Pub. L. 94-258, §201(14), struck out 
"of the Navy" after "Secretary". 

Subsec. (b). Pub. L. 94-258, §201(15), struck out "and 
oil shale" after "petroleum". 

1962— Subsec. (a). Pub. L. 87-796 substituted "or other 
substance" for "or other hydrocarbon substance". 

Subsec. (b). Pub. L. 87-796 substituted "All money ac- 
cruing to the United States from lands in the naval pe- 
troleum and oil shale reserves" for "Money paid to the 
United States for petroleum products under this chap- 
ter". 



[§7434. Repealed. Pub. L. 104-66, title I, § 1051(g), 
Dec. 21, 1995, 109 Stat. 716] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 461; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(35), 72 Stat. 1566; Oct. 
11, 1962, Pub. L. 87-796, §1(10), 76 Stat. 906; Apr. 5, 1976, 
Pub. L. 94-258, title II, §201(16), 90 Stat. 313; Dec. 12, 
1980, Pub. L. 96-513, title V, §513(36), 94 Stat. 2934; Nov. 
5, 1990, Pub. L. 101-510, div. A, title XIII, §1311(7), 104 
Stat. 1670, directed Secretary to submit annual report 
to Congress on production from naval petroleum re- 
serves during the preceding year. Pub. L. 104-106, div. 
A, title XV, §1502(a)(28)(A), Feb. 10, 1996, 110 Stat. 506, 
which directed the general amendment of this section, 
could not be executed because of prior repeal by Pub. L. 
104-66. 



§ 7435. Foreign interest 

(a) If the laws, customs, or regulations of any 
foreign country deny the privilege of leasing 
public lands to citizens or corporations of the 
United States, citizens of that foreign country, 
or corporations controlled by citizens of that 
country, may not, by contract made after July 
1, 1937, or by stock ownership, holding, or con- 
trol, acquire or own any interest in, or right to 
any benefit from, any lease of land in the naval 
petroleum, naval oil shale, or other naval fuel 
reserves made under sections 181-184, 185-188, 
189-194, 201, 202-209, 211-214, 223, 224-226, 226d, 
226e, 227-229a, 241, 251, and 261-263 of title 30, or 
under this chapter. 

(b) The Secretary may cancel any lease for 
any violation of this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 461; Pub. L. 
87-796, §1(11), Oct. 11, 1962, 76 Stat. 906; Pub. L. 
94-258, title II, §201(17), Apr. 5, 1976, 90 Stat. 313.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7435 


34 U.S.C. 524 (8th par.). 


June 4, 1920, ch. 228 (8th 
par. of amended 3d and 
4th provisos), 41 Stat. 
813; June 30, 1938, ch. 
851, §1, 52 Stat. 1254; 
June 17, 1944, ch. 262, 58 
Stat. 281. 





In subsection (a) the words "foreign country" are 
substituted for the words "another country" for clar- 
ity. 

In subsection (b) the word "for" is substituted for the 
words "in the event of" for brevity. 

References in Text 

Section 194 of title 30, referred to in subsec. (a), was 
repealed by Pub. L. 89-554, §8(a), Sept. 6, 1966, 80 Stat. 
644. 

Section 204 of title 30, referred to in subsec. (a), was 
repealed by Pub. L. 94-377, § 13(a), Aug. 4, 1976, 90 Stat. 
1090, subject to valid existing rights. 

Sections 226d and 226e of title 30, referred to in sub- 
sec. (a), were omitted from the Code. See section 226 of 
Title 30, Mineral Lands and Mining. 

Section 227 of title 30, referred to in subsec. (a), was 
omitted from the Code. 

Amendments 

1976— Subsec. (b). Pub. L. 94-258 struck out "of the 
Navy" after "Secretary". 

1962— Subsec. (a). Pub. L. 87-796 substituted "land in 
the naval petroleum, naval oil shale, or other naval 
fuel reserves" for "land in the naval petroleum or other 
naval fuel reserves". 

§ 7436. Regulations 

(a) The Secretary may prescribe regulations 
and take any proper action to accomplish the 
purposes of this chapter. 

(b) All statements, reports, and representa- 
tions required by the regulations shall be under 
oath, unless otherwise specified, and in such 
form as the Secretary requires. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 461; Pub. L. 
94-258, title II, §201(18), Apr. 5, 1976, 90 Stat. 313.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7436 


34 U.S.C. 524 (9th par.). 


June 4, 1920, ch. 228 (9th 
par. of amended 3d and 
4th provisos), 41 Stat. 
813; June 30. 1938. ch. 
851, §1, 52 Stat. 1254; 
June 17. 1944, ch. 262, 58 
Stat. 281. 





In subsection (a) the words "necessary rules and" are 
omitted as surplusage, and the words "to take any 
proper action" are substituted for the words "to do any 
and all things necessary or proper" for brevity. 

Amendments 

1976— Subsec. (a). Pub. L. 94-258 struck out "of the 
Navy, subject to approval by the President," after 
"Secretary". 

§ 7437. Violations by lessee 

(a) If a lessee fails to comply with any provi- 
sion of this chapter, of his lease, or of regula- 
tions issued under section 7436 of this title that 
are in force on the date of his lease, the lease 
may be forfeited and cancelled by an appropriate 
proceeding in the United States district court 
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for the district in which any part of the property 
is located. 

(b) The lease may provide appropriate methods 
for the settlement of disputes and remedies for 
breach of specified conditions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 461.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7437 


34 U.S.C. 524 (11th par., 
less proviso). 


June 4, 1920, ch. 228 (11th 
par., less proviso, of 
amended 3d and 4th 
provisos), 41 Stat. 813; 
June 30, 1938. ch. 851, 
§1, 52 Stat. 1254: June 
17, 1944, ch. 262, 58 Stat. 
281. 





In subsection (a) the words "the district in which any 
part of the property is located" are substituted for the 
words "the district in which the property, or some part 
thereof, is located," for brevity. 

In subsection (b) the words "for resort to" and "for" 
are omitted as surplusage. 

§ 7438. Rifle, Colorado, plant; possession, use, and 
transfer of 

(a) The Secretary shall take possession of the 
experimental demonstration facility near Rifle, 
Colorado, which was constructed and operated 
by the Department of the Interior on lands on or 
near the naval oil shale reserves under the Act 
of April 5, 1944 (30 U.S.C. 321 et seq.). 

(b) The Secretary, subject to the approval of 
the President, shall by contract, lease, or other- 
wise encourage the use of the facility described 
in subsection (a) in research, development, test, 
evaluation, and demonstration work. For such 
purposes the Secretary may use or lease for use 
by institutions, organizations, or individuals, 
public or private, the facility described in sub- 
section (a) and may construct, install, and oper- 
ate, or lease for operation additional experi- 
mental facilities on such lands. The Secretary 
may, after consultation with the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives, mine and remove, or authorize the 
mining and removal, of any oil shale or products 
therefrom from lands in the naval oil shale re- 
serves that may be needed for such experimen- 
tation. 

(c) Nothing in this chapter shall be con- 
strued — 

(1) to authorize the commercial development 
and operation of the naval oil shale reserves 
by the Government in competition with pri- 
vate industry; or 

(2) in diminution of the responsibility of the 
Secretary in providing oil shale and products 
therefrom for needs of national defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 462; Pub. L. 
87-796, §1(12), Oct. 11, 1962, 76 Stat. 906; Pub. L. 
94-258, title II, §201(19), Apr. 5, 1976, 90 Stat. 313; 
Pub. L. 96-513, title V, §513(37), Dec. 12, 1980, 94 
Stat. 2934; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(2), Feb. 10, 1996, 110 Stat. 502; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7438 


34 U.S.C. 524 (proviso of 
11th par.). 


June 4, 1920, ch. 228 (11th 
par., proviso, of 
amended 3d and 4th 
provisos). 41 Stat. 813; 
June 30. 1938, oh. 851, 
§1, 52 Stat. 1254; June 
17, 1944. oh. 262, 58 Stat. 
281. 





The words "this chapter does not authorize" are sub- 
stituted for the words "nothing- herein contained shall 
be construed to permit" for brevity. 



References in Text 

Act April 5, 1944, referred to in subsec. (a), is act Apr. 
5, 1944, ch. 172, 58 Stat. 190, as amended, which is classi- 
fied generally to chapter 6 (§321 et seq.) of Title 30, 
Mineral Lands and Mining. For complete classification 
of this Act to the Code see Tables. 

Amendments 

1999— Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (b). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and the House of Representatives". 

1980— Subsec. (a). Pub. L. 96-513, §513(37)(A), sub- 
stituted provisions relating to authority of the Sec- 
retary under the specified statute, for provisions relat- 
ing to authority of the Administrator of the Energy 
Research and Development Administration under the 
specified statute. 

Subsec. (b). Pub. L. 96-513, §513(37)(B), substituted 
provisions relating to authorities of the Secretary, for 
provisions relating to authorities of the Administrator 
of the Energy Research and Development Administra- 
tion. 

Subsec. (c). Pub. L. 96-513, §513(37)(C), substituted "in 
this chapter" for "herein contained". 

1976— Subsec. (a). Pub. L. 94-258 substituted "Admin- 
istrator of the Energy Research and Development Ad- 
ministration" for "Secretary of the Interior". 

Subsec. (b). Pub. L. 94-258 substituted "Administrator 
of the Energy Research and Development Administra- 
tion" for "Secretary of the Interior" wherever appear- 
ing therein and struck out "of the Navy" after "Sec- 
retary" wherever appearing. 

Subsec. (c). Pub. L. 94-258 struck out "of the Navy" 
after "Secretary". 

1962 — Pub. L. 87-796 amended section generally by 
substituting provisions relating to the possession, use, 
and transfer of the experimental demonstration facility 
near Rifle, Colorado, for provisions which stated that 
this chapter does not authorize the development or op- 
eration of the naval oil-shale reserves. 

Effective Date op 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 7439. Certain oil shale reserves: transfer of ju- 
risdiction and petroleum exploration, devel- 
opment, and production 

(a) Transfer Required.— (1) Upon the enact- 
ment of this section, the Secretary of Energy 
shall transfer to the Secretary of the Interior 
administrative jurisdiction over all public do- 
main lands included within Oil Shale Reserve 
Numbered 1 and those public domain lands in- 
cluded within the undeveloped tracts of Oil 
Shale Reserve Numbered 3. 
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(2) Not later than November 18, 1998, the Sec- 
retary of Energy shall transfer to the Secretary 
of the Interior administrative jurisdiction over 
those public domain lands included within the 
developed tract of Oil Shale Reserve Numbered 
3, which consists of approximately 6,000 acres 
and 24 natural gas wells, together with pipelines 
and associated facilities. 

(3) Notwithstanding the transfer of jurisdic- 
tion, the Secretary of Energy shall continue to 
be responsible for all environmental restoration, 
waste management, and environmental compli- 
ance activities that are required under Federal 
and State laws with respect to conditions exist- 
ing on the lands at the time of the transfer. 

(4) Upon the transfer to the Secretary of the 
Interior of jurisdiction over public domain lands 
under this subsection, the other provisions of 
this chapter shall cease to apply with respect to 
the transferred lands. 

(b) Authority To Lease. — (1) Beginning on 
November 18, 1997, or as soon thereafter as prac- 
ticable, the Secretary of the Interior shall enter 
into leases with one or more private entities for 
the purpose of exploration for, and development 
and production of, petroleum (other than in the 
form of oil shale) located on or in public domain 
lands in Oil Shale Reserves Numbered 1 and 3 
(including the developed tract of Oil Shale Re- 
serve Numbered 3). Any such lease shall be made 
in accordance with the requirements of the Min- 
eral Leasing Act (30 U.S.C. 181 et seq.) regarding 
the lease of oil and gas lands and shall be sub- 
ject to valid existing rights. 

(2) Notwithstanding the delayed transfer of 
the developed tract of Oil Shale Reserve Num- 
bered 3 under subsection (a)(2), the Secretary of 
the Interior shall enter into a lease under para- 
graph (1) with respect to the developed tract be- 
fore November 18, 1998. 

(c) Management.— The Secretary of the Inte- 
rior, acting through the Director of the Bureau 
of Land Management, shall manage the lands 
transferred under subsection (a) in accordance 
with the Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1701 et seq.) and other laws 
applicable to the public lands. 

(d) Transfer of Existing Equipment.— The 
lease of lands by the Secretary of the Interior 
under this section may include the transfer, at 
fair market value, of any well, gathering line, or 
related equipment owned by the United States 
on the lands transferred under subsection (a) 
and suitable for use in the exploration, develop- 
ment, or production of petroleum on the lands. 

(e) Cost Minimization.— The cost of any envi- 
ronmental assessment required pursuant to the 
National Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) in connection with a pro- 
posed lease under this section shall be paid out 
of unobligated amounts available for adminis- 
trative expenses of the Bureau of Land Manage- 
ment. 

(f) Treatment of Receipts.— (1) Notwith- 
standing section 35 of the Mineral Leasing Act 
(30 U.S.C. 191), all moneys received during the 
period specified in paragraph (2) from a lease 
under this section (including moneys in the 
form of sales, bonuses, royalties (including in- 
terest charges collected under the Federal Oil 
and Gas Royalty Management Act of 1982 (30 



U.S.C. 1701 et seq.)), and rentals) shall be cov- 
ered into the Treasury of the United States and 
shall not be subject to distribution to the States 
pursuant to subsection (a) of such section 35. 

(2) The period referred to in this subsection is 
the period beginning on November 18, 1997, and 
ending on the date on which the Secretary of 
Energy and the Secretary of the Interior jointly 
certify to Congress that the sum of the moneys 
deposited in the Treasury under paragraph (1) is 
equal to the total of the following: 

(A) The cost of all environmental restora- 
tion, waste management, and environmental 
compliance activities incurred by the United 
States with respect to the lands transferred 
under subsection (a). 

(B) The cost to the United States to origi- 
nally install wells, gathering lines, and related 
equipment on the transferred lands and any 
other cost incurred by the United States with 
respect to the lands. 

(g) Use of Receipts. — (1) The Secretary of the 
Interior may use, without further appropriation, 
not more than $1,500,000 of the moneys covered 
into the Treasury under subsection (f)(1) to 
cover the cost of any additional analysis, site 
characterization, and geotechnical studies 
deemed necessary by the Secretary to support 
environmental restoration, waste management, 
or environmental compliance with respect to Oil 
Shale Reserve Numbered 3. Upon the completion 
of such studies, the Secretary of the Interior 
shall submit to Congress a report containing — 

(A) the results and conclusions of such stud- 
ies; and 

(B) an estimate of the total cost of the Sec- 
retary's preferred alternative to address envi- 
ronmental restoration, waste management, 
and environmental compliance needs at Oil 
Shale Reserve Numbered 3. 

(2) If the cost estimate required by paragraph 
(1)(B) does not exceed the total of the moneys 
covered into the Treasury under subsection (f)(1) 
and remaining available for obligation as of the 
date of submission of the report under paragraph 
(1), the Secretary of the Interior may access 
such moneys, beginning 60 days after submission 
of the report and without further appropriation, 
to cover the costs of implementing the preferred 
alternative to address environmental restora- 
tion, waste management, and environmental 
compliance needs at Oil Shale Reserve Num- 
bered 3. If the cost estimate exceeds such avail- 
able moneys, the Secretary of the Interior may 
only access such moneys as authorized by subse- 
quent Act of Congress. 

(Added Pub. L. 105-85, div. C, title XXXIV, 
§ 3404(a), Nov. 18, 1997, 111 Stat. 2059; amended 
Pub. L. 107-107, div. A, title X, § 1048(c)(14), Dec. 
28, 2001, 115 Stat. 1226; Pub. L. 107-345, §1, Dec. 
17, 2002, 116 Stat. 2894.) 

References in Text 

The Mineral Leasing Act, referred to in subsec. (b)(1), 
is act Feb. 25, 1920, ch. 85, 41 Stat. 437, as amended, 
which is classified generally to chapter 3A (§181 et seq.) 
of Title 30, Mineral Lands and Mining. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 181 of Title 30 and Tables. 

The Federal Land Policy and Management Act of 
1976, referred to in subsec. (c), is Pub. L. 94-579, Oct. 21, 
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19V6, 90 Stat. 2743, as amended, which is classified prin- 
cipally to chapter 35 (§1701 et seq.) of Title 43, Public 
Lands. For complete classification of this Act to the 
Code, see Short Title note set out under section 1701 of 
Title 43 and Tables. 

The National Environmental Policy Act of 1969, re- 
ferred to in subsec. (e), is Pub. L. 91-190, Jan. 1, 1970, 83 
Stat. 852, as amended, which is classified generally to 
chapter 55 (§4321 et seq.) of Title 42, The Public Health 
and Welfare. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4321 of Title 42 and Tables. 

The Federal Oil and Gas Royalty Management Act of 
1982, referred to in subsec. (f)(1), is Pub. L. 97-451, Jan. 
12, 1983, 96 Stat. 2447, which is classified generally to 
chapter 29 (§1701 et seq.) of Title 30, Mineral Lands and 
Mining. For complete classification of this Act to the 
Code, see Short Title note set out under section 1701 of 
Title 30 and Tables. 

Amendments 

2002— Subsec. (f)(1). Pub. L. 107-345, §1(1), struck out 
after first sentence: "Subject to a specific authoriza- 
tion and appropriation for this purpose, such moneys 
may be used for reimbursement of environmental res- 
toration, waste management, and environmental com- 
pliance costs incurred by the United States with re- 
spect to the lands transferred under subsection (a)." 

Subsec. (g). Pub. L. 107-345, §1(2), added subsec. (g). 

2001— Subsec. (a)(2). Pub. L. 107-107, § 1048(c)(14)(A), 
substituted "November 18, 1998" for "one year after the 
date of the enactment of this section". 

Subsec. (b)(1). Pub. L. 107-107, §1048(c)(14)(B), sub- 
stituted "November 18, 1997," for "the date of the en- 
actment of this section,". 

Subsec. (b)(2). Pub. L. 107-107, § 1048(c)(14)(C), sub- 
stituted "November 18, 1998" for "the end of the one- 
year period beginning on the date of the enactment of 
this section". 

Subsec. (f)(2). Pub. L. 107-107, § 1048(c)(14)(D), sub- 
stituted "November 18, 1997," for "the date of the en- 
actment of this section". 

CHAPTER 643 — CIVILIAN EMPLOYEES 

Sec. 

[7471. Repealed.] 

7472. Physical examination: employees engaged in 

hazardous occupations. 

7473. Employment of aliens. 
[7474, 7475. Repealed.] 

7476. Administration of oaths by clerks and em- 

ployees. 

7477. Transportation of dependents and household 

effects of civilian personnel stationed out- 
side the United States: payment in lieu of 
transportation. 

7478. Naval War College and Marine Corps Univer- 

sity: civilian faculty members. 

7479. Civil service mariners of Military Sealift 

Command: release of drug test results to 
Coast Guard. 

7480. Special agents of the Naval Criminal Inves- 

tigative Service: authority to execute war- 
rants and make arrests. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title V, §554(b)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-127, added item 7480. 

1998— Pub. L. 105-261, div. A, title XI, § 1103(b), Oct. 17, 
1998, 112 Stat. 2141, added item 7479. 

1997— Pub. L. 105-85, div. A, title XI, § 1109(b)(2), Nov. 
18, 1997, 111 Stat. 1927, substituted "Marine Corps Uni- 
versity" for "Marine Corps Command and Staff Col- 
lege" in item 7478. 

1989— Pub. L. 101-189, div. A, title XI, § 1124(c)(2), Nov. 
29, 1989, 103 Stat. 1559, substituted "Naval War College 
and Marine Corps Command and Staff College: civilian 
faculty members" for "Naval War College: employment 
of civilian professors; compensation" in item 7478. 



1966— Pub. L. 89-718, §43, Nov. 2, 1966, 80 Stat. 1120, 
struck out item 7474 "Wage rates: establishment". 

1959— Pub. L. 86-148, §1(2), Aug. 7, 1959, 73 Stat. 302, 
struck out item 7475 "Force at naval activities not to 
be increased before elections". 

1958— Pub. L. 85-861, §1(151), Sept. 2, 1958, 72 Stat. 1513, 
struck out item 7471 "Appointments: professional and 
scientific services". 



[§7471. Repealed. Pub. L. 85-861, §36B(23), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 462, re- 
lated to appointments in professional and scientific 
service. 



§ 7472. Physical examination: employees engaged 
in hazardous occupations 

(a) The Secretary of the Navy may provide for 
physical examination by civilians of employees 
engaged in hazardous occupations, where the 
professional services of the Medical Department 
are not available. The Secretary may com- 
pensate these civilians for their services, on a 
contract or fee basis, at the rates customary in 
the locality. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 462.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7472 


5 U.S.C. 415o. 


Aug. 2, 1946, oh. 756, §2, 






60 Stat. 853. 




5 U.S.C. 412a. 


Aug. 2, 1946, oh. 756. §39, 






60 Stat. 858. 



In subsection (b) the words "except the authority to 
prescribe regulations" are omitted, since 5 U.S.C. 415c 
contains no authority for the Secretary of the Navy to 
prescribe regulations for the administration of that 
section. 



§ 7473. Employment of aliens 

Laws prohibiting payment of compensation to 
a person who is not a citizen of the United 
States do not apply to a person whose employ- 
ment by the Department of the Navy is deter- 
mined by the Secretary of the Navy to be nec- 
essary to obtain for the armed forces the bene- 
fits of the special technical or scientific knowl- 
edge or experience possessed by that person and 
not readily obtainable from a citizen. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 462.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7473 


5 U.S.C. 415b. 


Feb. 26. 1946, oh. 36, 60 
Stat. 31. 





The word "Laws" is substituted for the words "Statu- 
tory provisions" for clarity. The words "armed forces" 
are substituted for the words "military services of the 
United States" for uniformity. The words "of the 
United States" at the end of the section are omitted as 
surplusage. 
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[§7474. Repealed. Pub. L. 89-554, §8(a), Sept. 6, 
1966, 80 Stat. 663] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 463, re- 
lated to establishment of wage rates for employees by 
Secretary of Navy. 

[§7475. Repealed. Pub. L. 86-148, §1(1), Aug. 7, 
1959, 73 Stat. 302] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 463, re- 
stricted increasing of forces at naval activities prior to 
national elections. 

§7476. Administration of oaths by clerks and em- 
ployees 

(a) Chief clerks and inspectors attached to any 
office of inspector of naval material, chief clerks 
attached to the field service of the Department 
of the Navy, to naval shipyards and stations, 
and to Marine Corps posts and stations, and 
such other clerks and employees attached to 
those activities as the Secretary of the Navy 
designates, may administer — 

(1) oaths required by law or regulation relat- 
ing to claims against, or applications to, the 
United States of officers and of employees of 
the Department; and 

(2) oaths of office to officers and employees 
of the Department. 

(b) There may be no compensation for the ad- 
ministration of oaths under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 463.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7476 


34 U.S.C. 217b. 


Apr. 25, 1935. ch. 83. 49 
Stat. 162. 





§ 7477. Transportation of dependents and house- 
hold effects of civilian personnel stationed 
outside the United States: payment in lieu of 
transportation 

(a) When civilian employees of the Depart- 
ment of the Navy are located at duty stations 
outside the United States, the dependents and 
household effects of such personnel may be 
transported — 

(1) from the locations outside the United 
States to locations designated by such person- 
nel or their dependents; and 

(2) from those designated locations to the 
duty stations to which the personnel are or- 
dered. 

The Secretary of the Navy may determine the 
civilian employees whose dependents and house- 
hold effects may be transported under this sec- 
tion. 

(b) Authority to transport household effects 
under this section includes authority to pack 
and unpack those effects. 

(c) Transportation of dependents and house- 
hold effects is authorized under this section ei- 
ther before or after orders are issued relieving 
the civilian concerned from the duty station 
outside the United States. The transportation 
may be by Government or commercial facilities. 

(d) In place of the transportation in kind au- 
thorized for dependents, the Secretary may au- 



thorize the payment, after the travel has been 
completed, of an amount equal to the commer- 
cial transportation costs, including taxes if 
paid, of all parts of the travel for which trans- 
portation in kind was not furnished. 

(e) Current appropriations available for travel 
and transportation may be used for expenditures 
under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 463.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7477 


37 U.S.C. 112o. 


Feb. 18, 1946, ch. 30 (3d 






par.), 60 Stat. 20; Oct. 






12, 1949, ch. 681, §524. 63 






Stat. 836. 



In subsection (a) the words "without regard to rank 
or grade" and "or subsequent to the discharge or re- 
lease of such personnel from active service" are omit- 
ted as applicable only to members of the naval service. 
The Act of February 18, 1946, 60 Stat. 20, applied to both 
civilian and naval personnel and was amended by the 
Act of October 12, 1949, ch. 681, §524, by deleting there- 
from all reference to naval personnel. The words "the 
continental limits of" and "or in Alaska" are omitted 
as covered by the term "outside the United States". 

§ 7478. Naval War College and Marine Corps Uni- 
versity: civilian faculty members 

(a) Authority of Secretary. — The Secretary 
of the Navy may employ as many civilians as 
professors, instructors, and lecturers at a school 
of the Naval War College or of the Marine Corps 
University as the Secretary considers necessary. 

(b) Compensation op Faculty Members. — The 
compensation of persons employed under this 
section shall be as prescribed by the Secretary. 

(c) Application to Certain Faculty Mem- 
bers. — This section shall not apply with respect 
to professors, instructors, and lecturers em- 
ployed at a school of the Naval War College or 
of the Marine Corps University if the duration of 
the principal course of instruction offered at the 
school or college involved is less than 10 
months. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 464; Pub. L. 
101-189, div. A, title XI, § 1124(c)(1), Nov. 29, 1989, 
103 Stat. 1559; Pub. L. 105-85, div. A, title XI, 
§ 1109(a), (b)(1), Nov. 18, 1997, 111 Stat. 1927.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7478 


34 U.S.C. 1071 (less appli- 
cability to Naval Acad- 
emy). 

5 U.S.C. 412a. 


Aug. 2, 1946. ch. 756, §7(a) 
(less applicability to 
Naval Academy), 60 
Stat. 854. 

Aug. 2, 1946, ch. 756. §39, 
60 Stat. 858. 





In subsection (a) the words "for the proper instruc- 
tion of naval personnel" and in subsection (b) the words 
"out of naval appropriations" are omitted as surplus- 
age. 

In subsection (c) the words "except the authority to 
prescribe regulations" are omitted, since 34 U.S.C. 1071 
contains no authority for the Secretary to prescribe 
regulations. 

Amendments 

1997— Pub. L. 105-85, §1109(b)(l), substituted "Marine 
Corps University" for "Marine Corps Command and 
Staff College" in section catchline. 
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Subsecs. (a), (c). Pub. L. 105-85, § 1109(a), substituted 
"of the Marine Corps University" for "at the Marine 
Corps Command and Staff College". 

1989— Pub. L. 101-189 substituted "Naval War College 
and Marine Corps Command and Staff College: civilian 
faculty members" for "Naval War College: employment 
of civilian professors; compensation" as section catch- 
line and amended text generally. Prior to amendment, 
text read as follows: 

"(a) The Secretary of the Navy may employ as many 
civilians as professors, instructors, and lecturers at the 
Naval War College as he considers necessary. 

"(b) The compensation of persons employed under 
this section is as prescribed by the Secretary. 

"(c) The Secretary, to the extent he considers proper, 
may delegate the authority conferred by this section to 
any person in the Department of the Navy, with or 
without the authority to make successive 
redelegations." 

§ 7479. Civil service mariners of Military Sealift 
Command: release of drug test results to 
Coast Guard 

(a) Release of Drug Test Results to Coast 
Guard. — The Secretary of the Navy may release 
to the Commandant of the Coast Guard the re- 
sults of a drug- test of any employee of the De- 
partment of the Navy who is employed in any 
capacity on board a vessel of the Military Sea- 
lift Command. Any such release shall be in ac- 
cordance with the standards and procedures ap- 
plicable to the disclosure and reporting to the 
Coast Guard of drug tests results and drug test 
records of individuals employed on vessels docu- 
mented under the laws of the United States. 

(b) Waiver. — The results of a drug test of an 
employee may be released under subsection (a) 
without the prior written consent of the em- 
ployee that is otherwise required under section 
503(e) of the Supplemental Appropriations Act, 
1987 (5 U.S.C. 7301 note). 

(Added Pub. L. 105-261, div. A, title XI, § 1103(a), 
Oct. 17, 1998, 112 Stat. 2141.) 

References in Text 

Section 503(e) of the Supplemental Appropriations 
Act, 1987, referred to in subsec. (b), is section 503(e) of 
Pub. L. 100-71 which is set out as a note under section 
7301 of Title 5, Government Organization and Employ- 
ees. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7480. Special agents of the Naval Criminal In- 
vestigative Service: authority to execute war- 
rants and make arrests 

(a) Authority.— The Secretary of the Navy 
may authorize any Department of the Navy ci- 
vilian employee described in subsection (b) to 
have the same authority to execute and serve 
warrants and other processes issued under the 
authority of the United States and to make ar- 
rests without a warrant as may be authorized 
under section 1585a of this title for special 
agents of the Defense Criminal Investigative 
Service. 



(b) Agents To Have Authority. — Subsection 
(a) applies to any employee of the Department 
of the Navy who is a special agent of the Naval 
Criminal Investigative Service (or any successor 
to that service) whose duties include conduct- 
ing, supervising, or coordinating investigations 
of criminal activity in programs and operations 
of the Department of the Navy. 

(c) Guidelines for Exercise of Authority. — 
The authority provided under subsection (a) 
shall be exercised in accordance with guidelines 
prescribed by the Secretary of the Navy and ap- 
proved by the Secretary of Defense and the At- 
torney General and any other applicable guide- 
lines prescribed by the Secretary of the Navy, 
the Secretary of Defense, or the Attorney Gen- 
eral. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§ 554(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-126.) 

CHAPTER 645— PROCUREMENT OF SUPPLIES 
AND SERVICES 

Sec. 

[7521. Repealed.] 

7522. Contracts for research. 

7523. Tolls and fares: payment or reimbursement. 

7524. Marine mammals: use for national defense 

purposes. 

Amendments 

1994— Pub. L. 103-355, title II, §2001(j)(3)(C), Oct. 13, 
1994, 108 Stat. 3303, struck out item 7521 "Progress pay- 
ment for work done; lien based on payment". 

1986— Pub. L. 99-661, div. A, title XIII, § 1354(b), Nov. 
14, 1986, 100 Stat. 3996, added item 7524. 

[§7521. Repealed. Pub. L. 103-355, title II, 
§2001(j)(l), Oct. 13, 1994, 108 Stat. 3303] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 464, au- 
thorized Secretary of the Navy to make partial pay- 
ments during progress of work done under contract, 
and directed that paramount lien on thing contracted 
for accrues to United States on account of payments so 
made. See section 2307(g) of this title. 

Effective Date of Repeal 

For effective date and applicability of repeal, see sec- 
tion 10001 of Pub. L. 103-355, set out as an Effective 
Date of 1994 Amendment note under section 2302 of this 
title. 

§ 7522. Contracts for research 

(a) The Secretary of the Navy and, by direc- 
tion of the Secretary, the Chief of Naval Re- 
search and the chiefs of bureaus may, without 
advertising, make contracts or amendments or 
modifications of contracts for services and ma- 
terials necessary to conduct research and to 
make or secure reports, tests, models, or appara- 
tus. A contractor supplying such services or ma- 
terials need not be required to furnish a bond. 

(b) This section does not authorize the use of 
the cost-plus-a-percentage-of-cost system of 
contracting. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 464; Pub. L. 
96-513, title V, §513(38), Dec. 12, 1980, 94 Stat. 
2934; Pub. L. 97-258, § 3(b)(9), Sept. 13, 1982, 96 
Stat. 1064; Pub. L. 98-525, title XIV, §1405(56)(B), 
Oct. 19, 1984, 98 Stat. 2626; Pub. L. 103-355, title 
II, §2001(j)(2), Oct. 13, 1994, 108 Stat. 3303.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7522 


5 U.S.C. 475e. 


Aug-. 1, 1946, ch. 727, §6, 
60 Stat. 780. 





In subsection (a) reference to R.S. 3718, 3V19, 3720, and 
3722 (34 U.S.C. 561, 562, 563, and 572) Is omitted because 
these sections were expressly repealed by § 11(a) of the 
Act of February 19, 1948, ch. 65, 62 Stat. 25. The words 
"without advertising'" are substituted for the reference 
to R.S. 3709 (41 U.S.C. 5) for brevity and clarity. The 
sentence "A contractor supplying such services or ma- 
terials need not be required to furnish a bond" is sub- 
stituted for the words "without performance or other 
bonds" for clarity, since the provision is Interpreted as 
a discretionary authority in the Secretary to waive 
bond. 

In subsection (c) the words "This section does not au- 
thorize" are substituted for the words "nothing in this 
section shall be construed to authorize". 

Amendments 

1994— Subsecs. (b), (c). Pub. L. 103-355 redesignated 
subsec. (c) as (b) and struck out former subsec. (b) 
which read as follows: "Subsections (a) and (b) of sec- 
tion 3324 of title 31 do not apply to advance, progress, 
or other payments made with respect to a contract 
under this section." 

1984— Subsec. (b). Pub. L. 98-525 substituted "Sub- 
sections (a) and (b) of section 3324 of title 31 do" for 
"Section 3324(a) and (b) of title 31 does". 

1982— Subsec. (b). Pub. L. 97-258 substituted "section 
3324(a) and (b) of title 31" for "section 3648 of the Re- 
vised Statutes (31 U.S.C. 529)". 

1980— Subsec. (b). Pub. L. 96-513 substituted "Section 
3648 of the Revised Statutes (31 U.S.C. 529)" for "Sec- 
tion 529 of title 31". 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§7523. Tolls and fares: payment or reimburse- 
ment 

Naval appropriations chargeable for transpor- 
tation or travel are available for the payment or 
reimbursement of ferry, bridge, and similar tolls 
and of streetcar, bus, and similar fares. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 464.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7523 


34 U.S.C. 899a. 


Aug. 2. 1946, ch. 756, §23. 
60 Stat. 856. 





§ 7524. Marine mammals: use for national defense 
purposes 

(a) Authority. — Subject to subsection (c), the 
Secretary of Defense may authorize the taking 
of not more than 25 marine mammals each year 
for national defense purposes. Any such author- 
ization may be made only with the concurrence 
of the Secretary of Commerce and after con- 
sultation with the Marine Mammal Commission 
established by section 201 of the Marine Mam- 
mal Protection Act of 1972 (16 U.S.C. 1401). 



(b) Humane Treatment Required. — A mam- 
mal taken under this section shall be captured, 
supervised, cared for, transported, and deployed 
in a humane manner consistent with conditions 
established by the Secretary of Commerce. 

(c) Protection for Endangered Species. — A 
mammal may not be taken under this section if 
the mammal is determined to be a member of an 
endangered or threatened species under section 4 
of the Endangered Species Act of 1973 (16 U.S.C. 
1533). 

(d) Application op Other Act. — This section 
applies without regard to the provisions of the 
Marine Mammal Protection Act of 1972 (16 
U.S.C. 1361 et seq.). 

(Added Pub. L. 99-661, div. A, title XIII, § 1354(a), 
Nov. 14, 1986, 100 Stat. 3996.) 

References in Text 

The Marine Mammal Protection Act of 1972, referred 
to in subsec. (d), is Pub. L. 92-522, Oct. 21, 1972, 86 Stat. 
1027, as amended, which Is classified generally to chap- 
ter 31 (§1361 et seq.) of Title 16, Conservation. For com- 
plete classification of this Act to the Code, see Short 
Title note set out under section 1361 of Title 16 and 
Tables. 

CHAPTER 647 — DISPOSAL OF OBSOLETE OR 
SURPLUS MATERIAL 

Sec. 

7541. Obsolete and other material: gift or sale to 

Boy Scouts of America, Naval Sea Cadet 
Corps and Young Marines of the Marine 
Corps League. 

7541a. Uniform clothing: sale to Naval Sea Cadet 
Corps. 

7541b. Authority to make grants for purposes of 
Naval Sea Cadet Corps. 

7542. Excess clothing: sale for distribution to 

needy. 

7543. Useless ordnance material: disposition of pro- 

ceeds on sale. 

7544. Devices and trophies: transfer to other agen- 

cies. 

7545. Obsolete material and articles of historical 

Interest: loan or gift. 

7546. Loan or gift of articles to ships' sponsors and 

donors. 

7547. Equipment for instruction In seamanship: 

loan to military schools. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, § 592(b), Oct. 28, 
2009, 123 Stat. 2337, added item 7541b. 

1975— Pub. L. 93-628, §l(b), Jan. 3, 1975, 88 Stat. 2148, 
inserted ", Naval Sea Cadet Corps and Young Marines 
of the Marine Corps League" in item 7541. 

1965— Pub. L. 89-266, §1(2), Oct. 19, 1965, 79 Stat. 990, 
added item 7541a. 

§ 7541. Obsolete and other material: gift or sale to 
Boy Scouts of America, Naval Sea Cadet 
Corps and Young Marines of the Marine 
Corps League 

Subject to regulations under section 121 of 
title 40, the Secretary of the Navy may — 

(1) give obsolete material not needed for 
naval purposes; and 

(2) sell other material that may be spared at 
a price representing its fair value; 

to the Boy Scouts of America for the sea scouts, 
to the Naval Sea Cadet Corps for the sea cadets, 
and to the Young Marines of the Marine Corps 
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League for the young marines. The cost of trans- 
portation and delivery of material given or sold 
under this section shall be charged to the Boy 
Scouts of America, to the Naval Sea Cadets, or 
to the Young Marines of the Marine Corps 
League, as the case may be. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 465; Pub. L. 
93-628, §1, Jan. 3, 1975, 88 Stat. 2147; Pub. L. 
96-513, title V, §513(39), Dec. 12, 1980, 94 Stat. 
2934; Pub. L. 107-217, §3(b)(31), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7541 


34U.S.C. 546b. 


Mar. 1. 1929. ch. 429, 45 






Stat. 1430; Oct. 31, 1951, 






ch. 654. §2(21). 65 Stat. 






707. 



The word "give" is substituted for the words "dispose 
of without charge"; the words "naval purposes" are 
substituted for the words "the Navy"; and the word 
"sell" is substituted for the words "dispose of * * * at 
prices". The words "to the Navy" are omitted as sur- 
plusage. Since the corporate name of the organization 
is "Boy Scouts of America", that name is used to des- 
ignate the transferee in lieu of words "sea scout depart- 
ment", and the words "for the sea scouts" are added. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)" in intro- 
ductory provisions. 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

1975— Pub. L. 93-628 inserted "Naval Sea Cadet Corps 
and Young Marines of the Marine Corps League" in sec- 
tion catchline, and authorized the Secretary of the 
Navy to gift obsolete materials and to sell surplus ma- 
terials to the Naval Sea Cadet Corps and the Young 
Marines of the Marine Corps League with the require- 
ment that the cost of transportation and delivery of 
such materials be charged to the recipient. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1975 Amendment 

Section 2 of Pub. L. 93-628 provided that: "The 
amendments made by the first section [amending this 
section] shall take effect on the date of the enactment 
of this Act [Jan. 3, 1975]." 

§ 7541a. Uniform clothing: sale to Naval Sea 
Cadet Corps 

Subject to regulations under section 121 of 
title 40, the Secretary of the Navy, under regula- 
tions prescribed by him, may sell any item of 
enlisted naval uniform clothing that may be 
spared, at a price representing its fair value, to 
the Naval Sea Cadet Corps for the sea cadets and 
to any Federal or State maritime academy hav- 
ing a department of naval science for the mari- 
time cadets and midshipmen. The cost of trans- 
portation and delivery of items sold under this 
section shall be charged to the Naval Sea Cadet 
Corps and to such Federal and State maritime 
academies. 

(Added Pub. L. 89-266, §1(1), Oct. 19, 1965, 79 Stat. 
990; amended Pub. L. 96-513, title V, §513(39), 



Dec. 12, 1980, 94 Stat. 2934; Pub. L. 107-217, 
§3(b)(32), Aug. 21, 2002, 116 Stat. 1297.) 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 7541b. Authority to make grants for purposes of 
Naval Sea Cadet Corps 

Subject to the availability of funds for this 
purpose, the Secretary of the Navy may make 
grants to support the purposes of Naval Sea 
Cadet Corps, a federally chartered corporation 
under chapter 1541 of title 36. 

(Added Pub. L. 111-84, div. A, title V, § 592(a), 
Oct. 28, 2009, 123 Stat. 2337.) 

§ 7542. Excess clothing: sale for distribution to 
needy 

(a) Subject to regulations under section 121 of 
title 40, the Secretary of the Navy, under regula- 
tions prescribed by him, may sell, at nominal 
prices, to recognized charitable organizations, 
to States and subdivisions thereof, and to mu- 
nicipalities nonregulation and excess clothing 
that may be available for distribution to the 
needy. The clothing may be sold only if the pur- 
chaser agrees not to resell it but to give it to 
the needy. 

(b) A fair proportionate allotment of clothing 
to be sold under this section shall be set aside 
for distribution in each State and the District of 
Columbia. An allotment so set aside may not be 
sold for other distribution until at least 30 days 
after the allotment was made. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 465; Pub. L. 
96-513, title V, §513(39), Dec. 12, 1980, 94 Stat. 
2934; Pub. L. 107-217, §3(b)(33), Aug. 21, 2002, 116 
Stat. 1297.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7542 


34 U.S.C. 546d. 


Dec. 23, 1932, ch. 8, 47 






Stat. 751; Oct. 31, 1951, 






ch. 654, §2(22), 65 Stat. 






707. 



In subsection (a) the words "absolutely free" are 
omitted as surplusage. 

In subsection (b) the words "for other distribution" 
are substituted for the words "distribution within any 
other State". The words "at least" are added for clar- 
ity. 

Amendments 

2002— Subsec. (a). Pub. L. 107-217 substituted "section 
121 of title 40" for "section 205 of the Federal Property 
and Administrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Subsec. (a). Pub. L. 96-513 substituted "section 
205 of the Federal Property and Administrative Serv- 
ices Act of 1949 (40 U.S.C. 486)" for "section 486 of title 
40". 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§7543. Useless ordnance material: disposition of 
proceeds on sale 

The net proceeds of sales of useless ordnance 
material by the Department of the Navy shall be 
covered into the Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 465.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7543 


50 U.S.C. 74. 


Jan. 22, 1923. oh. 28, 42 






Stat. 1142 (last 24 






words of 5th par.). 



The words "as miscellaneous receipts" are omitted as 
surplusage. 



§7544. Devices and trophies: transfer to other 
agencies 

(a) The Secretary of the Navy may, without 
reimbursement, transfer to the Secretary of the 
Treasury devices and trophies for the promotion 
of the sale of war bonds or victory bonds. The 
Secretary of the Treasury may sell or donate 
the devices and trophies for the promotion of 
the sale of such bonds. 

(b) The Secretary of the Navy may, without 
reimbursement, transfer to any agency of the 
United States devices and trophies for scientific, 
experimental, monumental, or display purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 465.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7544 


34 U.S.C. 546i. 


Aug. 7. 1946, ch. 804, §4, 
60 Stat. 898. 





The words "such * * * as he may in his discretion de- 
termine" are omitted as surplusage. 



§7545. Obsolete material and articles of histori- 
cal interest: loan or gift 

(a) Authority To Make Loans and Gifts. — 
The Secretary of the Navy may lend or give, 
without expense to the United States, items de- 
scribed in subsection (b) that are not needed by 
the Department of the Navy to any of the fol- 
lowing: 

(1) A State, Commonwealth, or possession of 
the United States, or political subdivision or 
municipal corporation thereof. 

(2) The District of Columbia. 

(3) A library. 

(4) A historical society. 

(5) An educational institution whose grad- 
uates or students fought in a foreign war. 

(6) A servicemen's monument association. 

(7) A State museum. 

(8) A museum or memorial operated and 
maintained for educational purposes only, 
whose charter denies it the right to operate 
for profit. 

(9) A post of the Veterans of Foreign Wars of 
the United States. 



(10) A post of the American Legion. 

(11) Any other recognized war veterans' asso- 
ciation. 

(12) A post of the Sons of Veterans Reserve. 

(b) Items Eligible for Disposal. — This sec- 
tion applies to the following types of property 
held by the Department of the Navy: 

(1) Captured, condemned, or obsolete ord- 
nance material. 

(2) Captured, condemned, or obsolete combat 
or shipboard material. 

(c) Regulations. — A loan or gift made under 
this section shall be subject to regulations pre- 
scribed by the Secretary and to regulations 
under section 121 of title 40. 

(d) Maintenance of the Records of the Gov- 
ernment. — Records of the Government as de- 
fined in section 3301 of title 44 may not be dis- 
posed of under this section. 

(e) Alternative Authorities To Make Gifts 
or Loans. — If any disposition is authorized by 
this section and section 2572 of this title, the 
Secretary may make the gift or loan under ei- 
ther section. 

(f) Authority To Transfer a Portion of a 
Vessel. — The Secretary may lend, give, or 
otherwise transfer any portion of the hull or su- 
perstructure of a vessel stricken from the Naval 
Vessel Register and designated for scrapping to 
a qualified organization specified in subsection 
(a). The terms and conditions of an agreement 
for the transfer of a portion of a vessel under 
this section shall include a requirement that the 
transferee will maintain the material conveyed 
in a condition that will not diminish the histori- 
cal value of the material or bring discredit upon 
the Navy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 466; Pub. L. 
96-513, title V, §513(39), (40), Dec. 12, 1980, 94 Stat. 
2934, 2935; Pub. L. 104-106, div. A, title X, §1061(i), 
Feb. 10, 1996, 110 Stat. 443; Pub. L. 107-107, div. A, 
title X, §1043(a)-(c), Dec. 28, 2001, 115 Stat. 1218, 
1219; Pub. L. 107-217, §3(b)(34), Aug. 21, 2002, 116 
Stat. 1298; Pub. L. 107-314, div. A, title X, 
§ 1062(e)(2), Dec. 2, 2002, 116 Stat. 2651; Pub. L. 
109-163, div. A, title X, § 1057(a)(3), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7545 


34 U.S.C. 546g\ 

34 U.S.C. 546h (last sen- 
tence as applicable to 
34 U.S.C. 546g). 

34 U.S.C. 546k (1st sen- 
tence as applicable to 
34 U.S.C. 546g, and 3d 
sentence). 


Aug. 7, 1946. ch. 804, §2, 
60 Stat. 897; Oct. 31. 
1951, ch. 654. §2(23), 65 
Stat. 707. 

Aug. 7, 1946, ch. 804, §3 
(last sentence as appli- 
cable to §2), 60 Stat. 
897. 

Aug. 7, 1946, ch. 804, §6 
(1st sentence as appli- 
cable to § 2, and 3d sen- 
tence), 60 Stat. 898. 





In subsection (a) the words, "ordnance material" are 
substituted for the words "ordnance, guns, projectiles". 
Posts of the Grand Army of the Republic are omitted 
from the list of authorized donees because there are no 
surviving members of that organization. The word 
"Commonwealth" is inserted to reflect the present 
status of Puerto Rico. Specific reference to the Canal 
Zone is omitted as unnecessary, since the Zone is a 
"possession of the United States" as defined in section 
101 of this title and is therefore covered by clause (1). 
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Subsection (d) Is added to note the existence of a 
later act, codified in §2572 of this title, which provides 
similar disposal authority, and to give effect to §2 of 
the Act of February 2V, 1948, ch. 76, 62 Stat. 37, which 
is not now contained in the U.S. Code, and which saves 
this section despite the apparent implied repeal. 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-163 struck out "Terri- 
tory," after "A State,". 

2002— Subsec. (c). Pub. L. 107-217, as amended by Pub. 
L. 107-314, substituted "section 121 of title 40" for "sec- 
tion 205 of the Federal Property and Administrative 
Services Act of 1949 (40 U.S.C. 486)". 

2001— Subsec. (a). Pub. L. 107-107, § 1043(a)(1), inserted 
heading and substituted introductory provisions for 
provisions which read as follows: "Subject to regula- 
tions under section 205 of the Federal Property and Ad- 
ministrative Services Act of 1949 (40 U.S.C. 486), the 
Secretary of the Navy, under regulations prescribed by 
him, may lend or give, without expense to the United 
States, captured, condemned, or obsolete ordnance ma- 
terial, books, manuscripts, works of art, drawings, 
plans, and models, other condemned or obsolete mate- 
rial, trophies, and flags, and other material of historic 
interest not needed by the Department of the Navy, 
to—". 

Subsec. (a)(1) to (12). Pub. L. 107-107, § 1043(a)(2), cap- 
italized the first letter after the paragraph designation 
in each of pars. (1) to (12), substituted a period for a 
semicolon at end of pars. (1) to (10) and a period for 
"; or" at end of par. (11), substituted "a foreign war" 
for "World War I or World War II" in par. (5) and "serv- 
icemen's monument" for "soldiers' monument" in par. 
(6), and inserted "or memorial" after "museum" in par. 
(8). 

Subsecs. (b), (c). Pub. L. 107-107, § 1043(b)(2), added 
subsecs. (b) and (c). Former subsecs. (b) and (c) redesig- 
nated (d) and (e), respectively. 

Subsec. (d). Pub. L. 107-107, § 1043(b)(1), (c)(1), redesig- 
nated subsec. (b) as (d) and inserted heading. 

Subsec. (e). Pub. L. 107-107, § 1043(b)(1), (c)(2), redesig- 
nated subsec. (c) as (e) and inserted heading. 

Subsec. (f). Pub. L. 107-107, § 1043(b)(3), added subsec. 
(f). 

1996— Subsecs. (c), (d). Pub. L. 104-106 redesignated 
subsec. (d) as (c) and struck out former subsec. (c) 
which read as follows: "No loan or gift under this sec- 
tion may be made unless — 

"(1) notice of the proposal to make the loan or gift 
is sent to Congress; 

"(2) 30 calendar days of continuous session of Con- 
gress have expired after the notice was sent to Con- 
gress; and 

"(3) during that 30-day period Congress does not 
pass a concurrent resolution stating in substance 
that it does not favor the proposed loan or gift." 
1980— Subsec. (a). Pub. L. 96-513, §513(39), substituted 
"section 205 of the Federal Property and Administra- 
tive Services Act of 1949 (40 U.S.C. 486)," for "section 
486 of title 40". 

Subsec. (b). Pub. L. 96-513, §513(40), substituted "sec- 
tion 3301" for "section 366". 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title X, § 1062(e), Dec. 2, 2002, 
116 Stat. 2651, provided that the amendment made by 
section 1062(e)(2) is effective as if included in Pub. L. 
107-217 as originally enacted. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§7546. Loan or gift of articles to ships' sponsors 
and donors 

The Secretary of the Navy, under regulations 
prescribed by him and without expense to the 
United States, may lend or give — 



(1) to the sponsor of a vessel the name plate 
or any small article of negligible or sentimen- 
tal value from that vessel; and 

(2) to any State, group, or organization 
named in section 7545 of this title any article, 
material, or equipment, including silver serv- 
ice, given by it. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 466.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7546 


34 U.S.C. 546h (less appli- 


Aug. 7, 1946. oh. 804, §3 




cability to 34 U.S.C. 


(less applicability to 




546g). 


§2), 60 Stat. 898. 



The words "the sponsor" are substituted for the 
words "any individual who sponsored" for brevity. The 
word "ship" and the word "person" are omitted as sur- 
plusage. The words "the loans or gifts described in this 
section shall be made" are omitted as unnecessary, and 
the words "under regulations prescribed by him" are 
substituted for the words "subject to such rules and 
regulations as may be prescribed by the Secretary of 
the Navy" for brevity. 

§ 7547. Equipment for instruction in seamanship: 
loan to military schools 

(a) Upon the application of the governor of 
any State having a seacoast or bordering on any 
of the Great Lakes, the President may direct 
the Secretary of the Navy to lend to one well-es- 
tablished military school in that State that de- 
sires to instruct its cadets in elementary sea- 
manship one fully equipped cutter for every 25 
cadets attending the school, and such other 
equipment adequate for instruction in elemen- 
tary seamanship as may be spared. 

(b) To be eligible for a loan under this section 
a school must — 

(1) have adequate facilities for cutter drill; 

(2) have at least 75 cadets — 

(A) at least 15 years of age; 

(B) in uniform; 

(C) receiving military instruction; and 

(D) quartered in barracks under military 
regulations; and 

(3) have the capacity to quarter and educate 
150 cadets at one time. 

(c) Whenever a loan is made under this sec- 
tion, the Secretary shall require a bond in dou- 
ble the value of the property for its care and re- 
turn when required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 466.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7547 


34 U.S.C. 1128. 


Mar. 3, 1901, ch. 863, 31 
Stat. 1440; June 29. 
1906, ch. 3612, 34 Stat. 
620: June 24, 1910, ch. 
378, 36 Stat. 613 (1st 
par.). 





In subsection (a) the word "lend" is substituted for 
the word "furnish" because of the provision for return 
of the equipment. The words "man-of-war's" are omit- 
ted as obsolete. The words "attending the school" are 
substituted for the words "in actual attendance". 

In subsection (b) the words "To be eligible for a loan 
under this section" are added, and the subsection is 
phrased as a condition. 
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CHAPTER 649— QUARTERS, UTILITIES, AND 
SERVICES 

Sec. 

7571. Quarters or other accommodations: to whom 

furnished. 

7572. Quarters: accommodations in place for mem- 

bers on sea duty or assigned to duty in con- 
nection with commissioning or fitting out 
of a ship. 

7573. Quarters: temporary; transient members. 
[7574, 7575. Repealed.] 

7576. Quarters: extension telephones. 

7577. Quarters: Nurse Corps officers; assignment in 

hospitals. 
[7578. Repealed.] 

7579. Officers' messes and quarters: limitations on 

employment of enlisted members. 

7580. Heat and light for Young Men's Christian As- 

sociation buildings. 

7581. Marine Corps post laundries: disposition of 

receipts. 

7582. Naval and Marine Corps Historical Centers: 

fee for providing historical information to 
the public. 

Amendments 

2011— Pub. L. 112-81, div. A, title VI, § 602(d)(2), Dec. 
31, 2011, 125 Stat. 1448, added item 7572 and struck out 
former item 7572 "Quarters: accommodations in place 
of for members on sea duty". 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1085(b)(2), 
(3)(A)], Oct. 30, 2000, 114 Stat. 1654, 1654A-288, 1654A-289, 
struck out "RELATED" before "SERVICES" in chapter 
heading and added item 7582. 

1996— Pub. L. 104-106, div. A, title XV, § 1503(b)(5), Feb. 
10, 1996, 110 Stat. 513, substituted "officers" for "Offi- 
cers" in item 7577. 

1973— Pub. L. 93-166, title V, § 509(d), Nov. 29, 1973, 87 
Stat. 678, struck out items 7574 "Quarters: limitations 
on size" and 7575 "Quarters: exemptions from cost limi- 
tations". 

1958— Pub. L. 85-861, §1(155), Sept. 2, 1958, 72 Stat. 1513, 
struck out item 7578 "Tableware and kitchen utensils: 
limitations on furnishing". 



§7571. Quarters or other accommodations: 
whom furnished 



to 



(a) Under such, regulations as the Secretary of 
the Navy prescribes, public quarters including 
heat, light, water, and refrigeration may be fur- 
nished for personnel in the following categories 
who are on active duty: 

(1) Members of the naval service. 

(2) Members of the Coast Guard when it is 
operating as a service in the Navy. 

(3) Members of the National Oceanic and At- 
mospheric Administration serving with the 
Navy. 

If public quarters are not available for any such 
member, the Secretary may provide lodging ac- 
commodations for him. Lodging accommoda- 
tions so provided may not be occupied by the 
member's dependents. 

(b) The Secretary may determine in any case 
whether public quarters are available within the 
meaning of any provision of law relating to the 
assignment of or commutation for public quar- 
ters. 

(c) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
subsection (a), except the authority to prescribe 
regulations, to any person in the Department of 
the Navy, with or without authority to make 
successive redelegations. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 467; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §513(41), Dec. 12, 1980, 94 Stat. 
2935.) 

Historical and Revision Notes 



Revised 
section 



7571(a) 

7571(b) 
7571(c) 



Source (U.S. Code) 



34 U.S.C. 911a (less appli- 
cability to members on 
sea duty). 

5 U.S.C. 421g(b). 

34 U.S.C. 911. 

5 U.S.C. 412a. 



Source (Statutes at Large) 



Aug. 2, 1946, ch. 756, §15 
(less applicability to 
members on sea duty), 
60 Stat. 854. 

Aug. 2, 1946, ch. 756, 
§ 40(b), 60 Stat. 858. 

July 1, 1918. ch. 114, 40 
Stat. 718 (4th par.). 

Aug. 2, 1946, ch. 756. §39, 
60 Stat. 858. 



In subsection (a) the words "including members of 
the Nurse Corps" are omitted as surplusage, and the 
definition of "naval personnel" in 5 U.S.C. 421g, which 
is applicable to this subsection, is executed. 

In subsection (b) the words "in any case whether pub- 
lic quarters are available" are substituted for the 
words "where and when there are no public quarters". 
The words "for persons in the Navy and Marine Corps, 
or serving therewith" are omitted, since these classes 
of personnel for whom the Secretary makes the deter- 
mination of availability are the same as those who may 
be furnished quarters under subsection (a). 

Amendments 

1980— Subsec. (a)(3). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 

1966— Subsec. (a)(3). Pub. L. 89-718 substituted "Envi- 
ronmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Charges for Excess Energy Consumption; Deposit 
of Proceeds; Applicability; Implementation 

Assessment of members for excess energy consump- 
tion in military family housing facilities, see section 
507 of Pub. L. 95-82, title V, Aug. 1, 1977, 91 Stat. 372, set 
out as a note under section 4593 of this title. 

§ 7572. Quarters: accommodations in place for 
members on sea duty or assigned to duty in 
connection with commissioning or fitting out 
of a ship 

(a) If public quarters are not available, the 
Secretary of the Navy may provide lodging ac- 
commodations for any — 

(1) member of the naval service; 

(2) member of the Coast Guard when it is op- 
erating as a service in the Navy; or 
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(3) member of the National Oceanic and At- 
mospheric Administration serving with the 
Navy; 

on sea duty or assigned to duty in connection 
with commissioning or fitting out of a ship who 
is deprived of his quarters on board ship because 
of repairs, because the ship is under construc- 
tion and is not yet habitable, or because of other 
conditions that make his quarters uninhabit- 
able. Lodging accommodations so provided may 
not be occupied by the member's dependents. 

[(b) Repealed. Pub. L. 105-261, div. A, title X, 
§ 1069(a)(7), Oct. 17, 1998, 112 Stat. 2136.] 

(c) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
subsection (a) to any person in the Department 
of the Navy, with or without the authority to 
make successive redelegations. 

(d) (1) A member of the naval service on sea 
duty who is deprived of quarters on board ship 
because of repairs or because of other conditions 
that make the member's quarters uninhabitable 
may be reimbursed for expenses incurred in ob- 
taining housing if it is impracticable to furnish 
the member with accommodations under sub- 
section (a). 

(2) The total amount that a member may be 
reimbursed under this subsection may not ex- 
ceed an amount equal to the basic allowance for 
housing of a member of that member's grade. 

(3) This subsection shall not apply to a mem- 
ber who is entitled to basic allowance for hous- 
ing. 

(4) The Secretary may prescribe regulations to 
carry out this subsection. 

(e) (1) The Secretary may reimburse a member 
of the naval service assigned to duty in connec- 
tion with commissioning or fitting out of a ship 
in Pascagoula, Mississippi, or Bath, Maine, who 
is deprived of quarters on board a ship because 
the ship is under construction and is not yet 
habitable, or because of other conditions that 
make the member's quarters uninhabitable, for 
expenses incurred in obtaining housing, but only 
when the Navy is unable to furnish the member 
with lodging accommodations under subsection 
(a). 

(2) The total amount that a member may be 
reimbursed under this subsection may not ex- 
ceed an amount equal to the basic allowance for 
housing of a member without dependents of that 
member's grade. 

(3) A member without dependents, or a mem- 
ber who resides with dependents while assigned 
to duty in connection with commissioning or 
fitting out of a ship at one of the locations spec- 
ified in paragraph (1), may not be reimbursed 
under this subsection. 

(4) The Secretary may prescribe regulations to 
carry out this subsection. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 468; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-357, §3, Sept. 24, 1980, 94 Stat. 1182; Pub. L. 
96-513, title V, §513(41), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 97-60, title II, § 207(b), Oct. 14, 1981, 
95 Stat. 1007; Pub. L. 98-94, title IX, § 912(a), 
Sept. 24, 1983, 97 Stat. 640; Pub. L. 98-525, title 
VI, §§ 602(d)(3), 603(a), title XIV, §1405(54), Oct. 19, 
1984, 98 Stat. 2536, 2537, 2625; Pub. L. 99-145, title 
VI, § 606(a), Nov. 8, 1985, 99 Stat. 638; Pub. L. 



99-661, div. A, title VI, § 603(a), Nov. 14, 1986, 100 
Stat. 3874; Pub. L. 102-190, div. A, title VI, 
§ 607(a), (b), Dec. 5, 1991, 105 Stat. 1375; Pub. L. 
105-85, div. A, title VI, § 603(d)(2)(D), Nov. 18, 
1997, 111 Stat. 1783; Pub. L. 105-261, div. A, title 
X, § 1069(a)(7), Oct. 17, 1998, 112 Stat. 2136; Pub. L. 
112-81, div. A, title VI, §602(a)-(d)(l), Dec. 31, 
2011, 125 Stat. 1447, 1448.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7572(a) 


34 U.S.C. 911a (as appli- 


Aug. 2, 1946, ch. 756, §15 




cable to members on 


(as applicable to mem- 




sea duty). 


bers on sea duty), 60 
Stat. 854. 




5 U.S.C. 421g(b). 


Aug. 2, 1946, ch. 756. 
§ 40(b), 60 Stat. 858. 


7572(b) 


34 U.S.C. 915. 


June 19. 1942, ch. 419, §1, 
56 Stat. 371. 


7572(c) 


5 U.S.C. 412a. 


Aug. 2, 1946, ch. 756. §39, 
60 Stat. 858. 



In subsection (a) the word "public" is substituted for 
the words "possessed by the United States" and the 
subsection is phrased in terms of availability, as it is 
so interpreted. The itemization of personnel categories 
for whom quarters may be furnished is inserted to exe- 
cute the definition of "naval personnel", made applica- 
ble to this section by 5 U.S.C. 421g. The requirement in 
that definition that personnel be on active duty is 
omitted since this subsection applies only to personnel 
on sea duty. 

In subsection (b) the words "and who is not entitled 
to basic allowance for quarters" are inserted to make 
it clear that the entitlement under this subsection, as 
interpreted, is not in addition to basic allowance for 
quarters. The words "in obtaining' quarters" are in- 
serted for clarity. The words "basic allowance for quar- 
ters of an officer of his grade" are substituted for the 
words "his quarters allowance" because, under the Ca- 
reer Compensation Act of 1949, members without de- 
pendents are not entitled to a quarters allowance when 
on sea duty, and the limitation must be based upon the 
allowance of an officer of the same grade who is enti- 
tled thereto. 

In subsection (c) the words "except the authority to 
prescribe regulations" are omitted, since subsection (a) 
does not contain such authority. 

Amendments 

2011— Pub. L. 112-81, § 602(d)(1), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Quarters: accommodations in place of 
for members on sea duty". 

Subsec. (a). Pub. L. 112-81, § 602(a)(2), which directed 
amendment by inserting ", because the ship is under 
construction and is not yet habitable," after "because 
of repairs,", was executed by making the insertion 
after "because of repairs" in concluding provisions, to 
reflect the probable intent of Congress. 

Pub. L. 112-81, §602(a)(l), inserted "or assigned to 
duty in connection with commissioning or fitting out 
of a ship" after "sea duty" in concluding provisions. 

Subsec. (d)(1). Pub. L. 112-81, § 602(b)(1), substituted 
"A member" for "After the expiration of the authority 
provided in subsection (b), an officer", "member's quar- 
ters" for "officer's quarters", "obtaining housing" for 
"obtaining quarters", and "the member" for "the offi- 
cer". 

Subsec. (d)(2). Pub. L. 112-81, § 602(b)(2), substituted 
"a member" for "an officer" in two places, "housing" 
for "quarters", and "member's grade" for "officer's 
grade". 

Subsec. (d)(3). Pub. L. 112-81, § 602(b)(3), substituted 
"a member" for "an officer" and "housing" for "quar- 
ters". 

Subsec. (e). Pub. L. 112-81, § 602(c), added subsec. (e). 
1998— Subsec. (b). Pub. L. 105-261 struck out subsec. 
(b) which authorized reimbursements to members of a 



Page 2157 



TITLE 10— ARMED FORCES 



§7573 



uniformed service on sea duty who are deprived of quar- 
ters on board because of repairs or because of other 
conditions, and provided that such authority expire on 
Sept. 30, 1992. 

1997— Subsec. (b)(1). Pub. L. 105-85, §603(d)(2)(D)(i), 
substituted "the basic allowance for housing' payable 
under section 403 of title 37 to a member of the same 
pay grade without dependents for the period during 
which the member is deprived of quarters on board 
ship." for "the total of— 

"(A) the basic allowance for quarters payable to a 
member of the same pay grade without dependents 
for the period during which the member is deprived of 
quarters on board ship; and 

"(B) the variable housing allowance that could be 
paid to a member of the same pay grade under section 
403a of title 37 at the location where the member is 
deprived of quarters on board ship for the period dur- 
ing which the member is deprived of quarters on 
board ship." 

Subsec. (b)(2). Pub. L. 105-85, §603(d)(2)(D)(ii), sub- 
stituted "basic allowance for housing" for "basic allow- 
ance for quarters". 

1991— Subsec. (b). Pub. L. 102-190, § 607(a), amended 
subsec. to read as in effect on Sept. 30, 1991, in par. (3) 
struck out "$1,421,000 for fiscal year 1986 and" after 
"may not exceed" and substituted "1992" for "1991", 
and added par. (4). 

Subsec. (d). Pub. L. 102-190, § 607(b), added subsec. (d). 

1986— Subsec. (b)(3). Pub. L. 99-661 substituted 
"$1,421,000 for fiscal year 1986 and $1,657,000 for each of 
the fiscal years 1987 through 1991" for "$9,000,000 for fis- 
cal year 1981, $6,300,000 for fiscal year 1982, $1,700,000 for 
fiscal year 1983, $1,300,000 for fiscal year 1984, $1,421,000 
for fiscal year 1985, and $1,421,000 for fiscal year 1986". 

1985— Subsec. (b)(3). Pub. L. 99-145 added limit of 
$1,421,000 for fiscal year 1986. 

1984— Subsec. (b)(1)(B). Pub. L. 98-525, §1405(54), sub- 
stituted "on board" for "onboard". 

Pub. L. 98-525, §602(d)(3), substituted "section 403a" 
for "section 403". 

Subsec. (b)(3). Pub. L. 98-525, § 603(a), added limit of 
$1,421,000 for fiscal year 1985. 

1983— Subsec. (b)(3). Pub. L. 98-94 added limits of 
$1,700,000, and $1,300,000 for fiscal years 1983 and 1984, re- 
spectively. 

1981 — Subsec. (b). Pub. L. 97-60 amended subsec. (b) 
generally, dividing existing provisions into numbered 
paragraphs (1), (2), and (3), inserting in par. (1), provi- 
sions relating to the variable housing allowance that 
could be paid to a member of the same pay grade under 
section 403 of title 37 at the location where the member 
is deprived of quarters onboard ship for the period dur- 
ing which the member is deprived of quarters on board 
ship and, in par. (3), inserting provision setting a limit 
of $6,300,000 on the total amount of reimbursement for 
fiscal year 1982. 

1980— Subsec. (a)(3). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 

Subsec. (b). Pub. L. 96-357 substituted reimbursement 
provision when conditions make uninhabitable quarters 
aboard ship for member of uniformed services on sea 
duty limited to basic allowance for quarters of member 
of same grade without dependents for prior such provi- 
sion for officer of naval service on sea duty so deprived 
of quarters and not entitled to basic allowance for 
quarters and limited to basic allowance for quarters of 
an officer of his grade, made the member able to reside 
with dependents ineligible for reimbursement, and lim- 
ited reimbursements for fiscal year 1981 to $9,000,000. 

1966— Subsec. (a)(3). Pub. L. 89-718 substituted "Envi- 
ronmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 603(e) of Pub. L. 105-85, set out as a note 
under section 5561 of Title 5, Government Organization 
and Employees. 



Effective Date of 1991 Amendment 

Section 607(c) of Pub. L. 102-190 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to members of the uni- 
formed services who perform sea duty on or after Octo- 
ber 1, 1991." 

Effective Date of 1986 Amendment 

Section 603(a) of Pub. L. 99-661 provided that the 
amendment made by that section is effective Oct. 1, 
1986. 

Effective Date of 1985 Amendment 

Pub. Li. 99-190, §101(b) [title VIII, §8102], Dec. 19, 1985, 

99 Stat. 1185, 1220, provided that: "The amendments 
made to section 7572(b)(3) of title 10, United States 
Code, and to section 3 of Public Law 96-357 (10 U.S.C. 
7572 note) by section 606 of the Department of Defense 
Authorization Act, 1986 [Pub. L. 99-145], shall apply to 
reimbursement of expenses incurred on or after October 
1, 1985, by a member of a uniformed service on sea 
duty." 

Effective Date of 1984 Amendment 

Amendment by section 602(d)(3) of Pub. L. 98-525 ef- 
fective Jan. 1, 1985, with exceptions, see section 602(f) of 
Pub. L. 98-525, set out as a note under section 403 of 
Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of 1981 Amendment 

Section 207(c) of Pub. L. 97-60 provided that: "The 
amendments made by this section [amending this sec- 
tion] shall take effect as of October 1, 1981." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective and Termination Date of 1980 
Amendment 

Section 3 of Pub. L. 96-357, as amended by Pub. L. 

97- 60, title II, § 207(a), Oct. 14, 1981, 95 Stat. 1007; Pub. L. 

98- 94, title IX, § 912(b), Sept. 24, 1983, 97 Stat. 640; Pub. 
L. 98-525, title VI, § 603(b), Oct. 19, 1984, 98 Stat. 2537; 
Pub. L. 99-145, title VI, § 606(b), Nov. 8, 1985, 99 Stat. 639; 
Pub. L. 99-661, div. A, title VI, § 603(b), Nov. 14, 1986, 100 
Stat. 3874, eff. Oct. 1, 1986, provided that the amend- 
ment made by that section is effective only for the pe- 
riod beginning Oct. 1, 1980, and ending Sept. 30, 1991. 

Pub. L. 99-500, §101(c) [title IX, §9107], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-119, and Pub. L. 99-591, § 101(c) 
[title IX, §9107], Oct. 30, 1986, 100 Stat. 3341-82, 3341-119, 
provided that authority for reimbursement provided 
pursuant to section 3 of Public Law 96-357 (see above) 
is extended through Sept. 30, 1987, at an amount not to 
exceed $1,657,000. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7573. Quarters: temporary; transient members 

Temporary quarters may be furnished on a 
rental basis to transient members of the naval 
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service with their dependents, for periods not 
exceeding 60 days, without loss of entitlement to 
basic allowance for housing under section 403 of 
title 37. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 468; Pub. L. 
105-85, div. A, title VI, § 603(d)(2)(E), Nov. 18, 1997, 
111 Stat. 1783.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7573 


[None]. 


April 4, 1944, ch. 165 (3d 






proviso on p. 190), 58 






Stat. 190. 



The words "That effective December 13, 1943" are 
omitted as executed. The word "quarters" is sub- 
stituted for the word "housing'" for uniformity. The 
words "basic allowance for quarters" are substituted 
for the words "rental allowance or money allowance for 
quarters" to conform to the terminology of §302 of the 
Career Compensation Act of 1949 (37 U.S.C. 252). 

Amendments 

1997 — Pub. L. 105-85 substituted "basic allowance for 
housing under section 403 of title 37" for "basic allow- 
ance for quarters". 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective Jan. 1, 1998, 
see section 603(e) of Pub. L. 105-85, set out as a note 
under section 5561 of Title 5, Government Organization 
and Employees. 

[§§7574, 7575. Repealed. Pub. L. 93-166, title V, 
§ 509(d), Nov. 29, 1973, 87 Stat. 678] 

Section 7574, acts Aug. 10, 1956, ch. 1041, 70A Stat. 468; 
Aug. 30, 1957, Pub. L. 85-241, title IV, § 404(b), 71 Stat. 
556; Aug. 10, 1959, Pub. L. 86-149, title IV, § 410(b), 73 
Stat. 321; July 27, 1962, Pub. L. 87-554, title V, § 504(b), 
(d), 76 Stat. 239; Nov. 7, 1963, Pub. L. 88-174, title V, §503, 
77 Stat. 325; Dec. 5, 1969, Pub. L. 91-142, title V, § 510(a), 
83 Stat. 312; Oct. 27, 1971, Pub. L. 92-145, title V, § 508(b), 
(c), 85 Stat. 408, related to quarters: limitations on size. 
See section 2684 of this title. 

Section 7575, act Aug. 10, 1956, ch. 1041, 70A Stat. 469, 
related to quarters: exemptions from cost limitations. 

§7576. Quarters: extension telephones 

(a) Under regulations prescribed by the Sec- 
retary of the Navy appropriated funds may be 
used to pay the cost of installation and use, 
other than for personal long distance calls, of 
extension telephones connecting public quarters 
occupied by personnel in the following cat- 
egories with the switchboards of their official 
stations: 

(1) Members of the naval service. 

(2) Members of the Coast Guard when it is 
operating as a service in the Navy. 

(3) Members of the National Oceanic and At- 
mospheric Administration serving with the 
Navy. 

(b) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section, except the authority to prescribe 
regulations, to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 469; Pub. L. 
89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117; Pub. L. 
96-513, title V, §513(41), Dec. 12, 1980, 94 Stat. 
2935.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7576 


34 U.S.C. 915a. 


Aug. 2, 1946. oh. 756. §4. 






60 Stat. 853. 




5 U.S.C. 412a. 


Aug. 2, 1946, oh. 756. §39, 






60 Stat. 858. 




5 U.S.C. 421g(d). 


Aug. 2, 1946. oh. 756. 






§ 40(d), 60 Stat. 858. 



In subsection (a) the words "appropriated funds" are 
substituted for the words "naval appropriations", and 
the definition of "naval personnel" in 5 U.S.C. 421g, 
which is applicable to this section, is executed. In exe- 
cuting this definition the words "while on active duty" 
are omitted as unnecessary, since a member not on ac- 
tive duty would not have an official station within the 
meaning of this section. 

Amendments 

1980— Subsec. (a)(3). Pub. L. 96-513 substituted "Na- 
tional Oceanic and Atmospheric Administration" for 
"Environmental Science Services Administration". 

1966— Subsec. (a)(3). Pub. L. 89-718 substituted "Envi- 
ronmental Science Services Administration" for 
"Coast and Geodetic Survey". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Repeals 

The directory language of, but not the amendment 
made by, Pub. L. 89-718, §8(a), Nov. 2, 1966, 80 Stat. 1117, 
cited as a credit to this section, was repealed by Pub. 
L. 97-295, §6(b), Oct. 12, 1982, 96 Stat. 1314. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7577. Quarters: Nurse Corps officers; assign- 
ment in hospitals 

Under such regulations as the Secretary of the 
Navy prescribes, officers in the Nurse Corps may 
be assigned quarters in naval hospitals. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 469.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7577 


34 U.S.C. 43h(a) (2d pro- 
viso, less 1st 21 words). 


Apr. 16, 1947, oh. 38, 
§ 208(a) (2d proviso, less 
1st 25 words), 61 Stat. 
50. 





[§7578. Repealed. Pub. L. 85-861, §36B(24), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 469, re- 
lated to limitations on furnishing of tableware and 
kitchen utensils. 



§ 7579. Officers' messes and quarters: limitations 
on employment of enlisted members 

(a) Under such regulations as the Secretary of 
the Navy prescribes, enlisted members of the 
naval service and enlisted members of the Coast 
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Guard when it is operating as a service in the 
Navy may be assigned to duty in a service ca- 
pacity in officers' messes and public quarters 
where the Secretary finds that this use of the 
members is desirable for military reasons. 

(b) Notwithstanding any other provision of 
law, retired enlisted members of the naval serv- 
ice and members of the Fleet Reserve and the 
Fleet Marine Corps Reserve may, when not on 
active duty, be voluntarily employed in any 
service capacity in officers' messes and public 
quarters without additional expense to the 
United States. 

(c) The Secretary, to the extent he considers 
proper, may delegate the authority conferred by 
this section, except the authority to prescribe 
regulations, to any person in the Department of 
the Navy, with or without the authority to 
make successive redelegations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 470.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7579 


34 U.S.C. 915b(b). 


Aug. 2, 1946, ch. 756, 






§ 16(b), 60 Stat. 855. 




5 U.S.C. 412a. 


Aug. 2, 1946, oh. 756, §39, 






60 Stat. 858. 




5 U.S.C. 421g(b). 


Aug. 2, 1946, ch. 756, 






§ 40(b), 60 Stat. 858. 



In subsection (a) the words "enlisted members of the 
naval service and enlisted members of the Coast Guard 
when it is operating as a service in the Navy" are sub- 
stituted for the words "enlisted naval personnel" to 
execute the definition of "naval personnel" made appli- 
cable to this section by 5 U.S.C. 421g. The definition in 
that section also covers personnel of the Coast and 
Geodetic Survey, but since that service has no enlisted 
members reference to it is unnecessary. In executing 
this definition the words "while on active duty" are 
omitted as unnecessary, since members not on active 
duty would not be subject to assignment by the Sec- 
retary of the Navy. 

In subsection (b) the word "transferred" before the 
words "member of the Fleet Reserve" is omitted as un- 
necessary, since the categories of such members other 
than "transferred" have not been administratively 
used, and authority for them is omitted in this title. 
The words "and the Fleet Marine Corps Reserve" are 
added, as the words "Fleet Reserve" are used in a ge- 
neric sense to cover such members. The words "when 
not on active duty" are added. When the personnel con- 
cerned are on active duty, they are treated in the same 
manner as others on active duty. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7580. Heat and light for Young Men's Christian 
Association buildings 

The Secretary of the Navy may furnish, with- 
out charge, heat and light to any building of the 
Young Men's Christian Association located at a 
naval activity. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 470.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7580 


34 U.S.C. 527. 


Mar. 4, 1911, ch. 239, 36 
Stat. 1274 (2d proviso). 





The words "naval activity" are substituted for the 
words "navy yards and stations" to use present termi- 
nology and provide the same coverage. 



§ 7581. Marine Corps post laundries: disposition 
of receipts 

(a) Money received for laundry work per- 
formed by Marine Corps post laundries shall be 
used to pay the cost of maintenance and oper- 
ation of those laundries. Any amount remaining 
at the end of the fiscal year after the cost has 
been so paid shall be deposited in the Treasury 
to the credit of the appropriation from which 
the cost of operating the laundries is paid. 

(b) The receipts and expenditures of Marine 
Corps post laundries shall be accounted for as 
public funds. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 470.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7581 


34 U.S.C. 724. 


July 11, 1919, ch. 9. 41 
Stat. 155 (proviso). 





In subsection (a) the words "Marine Corps" are in- 
serted before the words "post laundries" for clarity. 
The words "maintenance and" are added to the first 
sentence and the words "maintenance and operation" 
are omitted from the second sentence. 



§ 7582. Naval and Marine Corps Historical Cen- 
ters: fee for providing historical information 
to the public 

(a) Authority. — Except as provided in sub- 
section (b), the Secretary of the Navy may 
charge a person a fee for providing the person 
with information from the United States Naval 
Historical Center or the Marine Corps Historical 
Center that is requested by that person. 

(b) Exceptions. — A fee may not be charged 
under this section — 

(1) to a person for information that the per- 
son requests to carry out a duty as a member 
of the armed forces or an officer or employee 
of the United States; or 

(2) for a release of information under section 
552 of title 5. 

(c) Limitation on Amount.— A fee charged for 
providing information under this section may 
not exceed the cost of providing the informa- 
tion. 

(d) Retention of Fees. — Amounts received 
under subsection (a) for providing information 
from the United States Naval Historical Center 
or the Marine Corps Historical Center in any fis- 
cal year shall be credited to the appropriation or 
appropriations charged the costs of providing in- 
formation to the public from that historical cen- 
ter during that fiscal year. 

(e) Definitions. — In this section: 

(1) The term "United States Naval Histori- 
cal Center" means the archive for historical 
records and materials of the Navy that the 
Secretary of the Navy designates as the pri- 
mary archive for such records and materials. 
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(2) The term "Marine Corps Historical Cen- 
ter" means the archive for historical records 
and materials of the Marine Corps that the 
Secretary of the Navy designates as the pri- 
mary archive for such records and materials. 

(3) The terms "officer of the United States" 
and "employee of the United States" have the 
meanings given the terms "officer" and "em- 
ployee", respectively, in sections 2104 and 2105, 
respectively, of title 5. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1085(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-288.) 



CHAPTER 651— SHIPS' STORES AND 
COMMISSARY STORES 

Sec. 

7601. Sales: members of the naval service and Coast 

Guard; widows and widowers; civilian em- 
ployees and other persons. 

7602. Sales: members of Army and Air Force; 

prices. 

7603. Sales: veterans under treatment. 

7604. Ships' stores: sale of goods and services. 

7605. Acceptance of Government checks outside the 

United States. 

7606. Subsistence and other supplies: members of 

armed forces; veterans; executive or mili- 
tary departments and employees; prices. 

Amendments 

1996— Pub. L. 104-106, div. A, title III, § 375(a)(2), Feb. 
10, 1996, 110 Stat. 283, added item 7606. 

1990— Pub. L. 101-510, div. A, title III, § 329(a)(2), Nov. 
5, 1990, 104 Stat. 1534, amended item 7604 generally, sub- 
stituting "Ships' stores: sale of goods and services" for 
"Profits: ships' stores". 

1985— Pub. L. 99-145, title XIII, § 1301(c)(3)(C), Nov. 8, 
1985, 99 Stat. 736, inserted "the" before "naval service" 
and "and widowers" after "widows" in item 7601. 

§7601. Sales: members of the naval service and 
Coast Guard; widows and widowers; civilian 
employees and other persons 

(a) Such stores as the Secretary of the Navy 
designates may be procured and sold to members 
of the naval service, members of the Coast 
Guard, and widows and widowers of such mem- 
bers. 

(b) The Secretary may, by regulation, provide 
for the procurement and sale of stores des- 
ignated by him to such civilian officers and em- 
ployees of the United States, and such other per- 
sons, as he considers proper — 

(1) at military installations outside the 
United States; and 

(2) at military installations inside the 
United States where he determines that it is 
impracticable for those civilian officers, em- 
ployees, and persons to obtain those stores 
from private agencies without impairing the 
efficient operation of naval activities. 

However, sales to civilian officers and employ- 
ees inside the United States may be made only 
to those residing within military installations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 470; Pub. L. 
99-145, title XIII, § 1301(c)(3)(A), (B), Nov. 8, 1985, 
99 Stat. 736.) 



Historical and Revision Notes 



Revised 


Source (U.S. Code) 


Source (Statutes at Large) 


7601(a) 


34 U.S.C. 533. 


Mar. 3, 1909, ch. 255, 35 
Stat. 768 (1st proviso); 
Apr. 14, 1937, ch. 78, 50 
Stat. 63; June 10. 1939, 
ch. 196, 53 Stat. 814; 
Jan. 23, 1942, ch. 15, 56 
Stat. 13; Apr. 9, 1943. 
ch. 39, 57 Stat. 60; Aug-. 
8, 1953, ch. 390, §2, 67 
Stat. 499. 


7601(b) 


34 U.S.C. 533a. 


Aug. 8, 1953, ch. 390, §1 
(as applicable to Sec- 
retary of the Navy). 67 
Stat. 499. 



In subsection (a) the words "members of the naval 
service" are substituted for the words "officers and en- 
listed men of the Navy, Marine Corps". 

In subsection (b) the word "outside" is substituted 
for the words "beyond the continental limitations". 
The words "or in Alaska" are omitted, since, in section 
101(1) of this title, the words, "United States" are de- 
fined to include only the States and the District of Co- 
lumbia. The word "continental", after the words "with- 
in the", is omitted for the same reason. The last sen- 
tence is substituted for 34 U.S.C. 533a (proviso). 

Amendments 

1985— Pub. L. 99-145, § 1301(c)(3)(B), inserted "the" be- 
fore "naval service" and "and widowers" after "wid- 
ows" in section catchline. 

Subsec. (a). Pub. L. 99-145, § 1301(c)(3)(A), inserted 
"and widowers" after "widows". 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7602. Sales: members of Army and Air Force; 
prices 

The Navy and the Marine Corps shall sell sub- 
sistence supplies to any member of the Army or 
the Air Force at prices charged members of the 
naval service. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 471.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7602 


34 U.S.C. 538. 


Aug. 29. 1916, ch. 418, §1, 
39 Stat. 630 (less words 
before semicolon of 3d 
proviso under "Sub- 
sistence of the Army"). 





This section is expanded to cover sales to members of 
the Air Force, as authorized by § 305(a) of the National 
Security Act of 1947, as amended (5 U.S.C. 1710. 



§ 7603. Sales: veterans under treatment 

A person who has been separated honorably or 
under honorable conditions from the Army, the 
Navy, the Air Force, or the Marine Corps and 
who is receiving care and medical treatment 
from the Public Health Service or the Depart- 
ment of Veterans Affairs may buy subsistence 
supplies and other supplies, except articles of 
uniform, from the Navy and the Marine Corps at 
prices charged members of the naval service. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 471; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7603 


34 U.S.C. 536. 


June 5, 1920, ch. 240 (par. 
under "Purchase of 
Army Stores by Dis- 
charged Receiving 
Treatment from the 
Public Health Serv- 
ice"), 41 Stat. 976. 





The word "separated" is substituted for the word 
"discharged". The words "under honorable conditions" 
are added since this provision is interpreted as benefit- 
ing' personnel discharged under honorable conditions. 
The words "Air Force" are supplied under the author- 
ity of § 305(a) of the National Security Act of 1947, as 
amended (5 U.S.C. 171Z). The words "Veterans' Adminis- 
tration" are added under the authority of the Act of 
August 9, 1921, ch. 57, 42 Stat. 148, which transferred 
care of veterans to the Veterans' Bureau, the Act of 
June 7, 1924, ch. 320, 43 Stat. 610, which transferred all 
hospitals under the jurisdiction of the Public Health 
Service to the Veterans' Bureau, and the Act of July 3, 
1930, ch. 863, §1, 46 Stat. 1016, under which the President 
by Executive Order No. 5398, July 21, 1930, transferred 
the Veterans' Bureau to the Veterans' Administration. 
The words "while undergoing such care and treatment" 
are omitted as surplusage. 

Amendments 

1989— Pub. L. 101-189 substituted "Department of Vet- 
erans Affairs" for "Veterans' Administration". 

§ 7604. Ships' stores: sale of goods and services 

(a) In General. — Under such regulations and 
at such prices as the Secretary of the Navy may 
prescribe, the Secretary may provide for the 
sale of goods and services from ships' stores to 
members of the naval service and to such other 
persons as provided by law. 

(b) Incidental Services. — The Secretary of 
the Navy may provide financial services, space, 
utilities, and labor to ships' stores on a non- 
reimbursable basis. 

(c) Items Sold. — Merchandise sold by ship 
stores afloat may include items in the following 
categories: 

(1) Health, beauty, and barber items. 

(2) Prerecorded music and videos. 

(3) Photographic batteries and related sup- 
plies. 

(4) Appliances and accessories. 

(5) Uniform items, emblematic and athletic 
clothing, and equipment. 

(6) Luggage and leather goods. 

(7) Stationery, magazines, books, and sup- 
plies. 

(8) Sundry, games, and souvenirs. 

(9) Beverages and related food and snacks. 

(10) Laundry, tailor, and cleaning supplies. 

(11) Tobacco products. 

(Added Pub. L. 101-510, div. A, title III, 
§ 329(a)(1), Nov. 5, 1990, 104 Stat. 1534; amended 
Pub. L. 103-160, div. A, title III, § 371(a), formerly 
§ 371(c), Nov. 30, 1993, 107 Stat. 1635, renumbered 
§ 371(a), Pub. L. 104-106, div. A, title III, 
§ 340(a)(2), Feb. 10, 1996, 110 Stat. 265; Pub. L. 
112-81, div. A, title VI, §641, Dec. 31, 2011, 125 
Stat. 1466.) 



Prior Provisions 

A prior section 7604, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 471; Nov. 2, 1966, Pub. L. 89-718, §44, 80 Stat. 1120, 
related to profit on sales from ships' stores, prior to re- 
peal by Pub. L. 101-510, § 329(a)(1). 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 substituted "may" 
for "shall" in introductory provisions. 

1993 — Pub. L. 103-160 designated existing provisions as 
subsec. (a), inserted heading, and added subsecs. (b) and 
(c). 

Effective Date of 1993 Amendment 

Section 371(b), formerly section 371(d) of Pub. L. 
103-160, renumbered § 371(b) by Pub. L. 104-106, div. A, 
title III, §340(a)(2), Feb. 10, 1996, 110 Stat. 265; as amend- 
ed by Pub. L. 103-337, div. A, title III, § 374(b), Oct. 5, 
1994, 108 Stat. 2736, provided that: "Subsections (b) and 
(c) of section 7604 of title 10, United States Code, as 
added by subsection (c) [now (a)], shall take effect on 
October 1, 1994." 

Regulations 

Section 329(a)(3) of Pub. L. 101-510 provided that: 
"The regulations required to be prescribed under sec- 
tion 7604 of title 10, United States Code (as amended by 
paragraph (1)), shall be first prescribed not later than 
90 days after the date of the enactment of this Act 
[Nov. 5, 1990]." 

Conversion of Ships' Stores to Operation as Non- 
appropriated Fund Instrumentalities; Transfer 
of Funds 

Section 371(a), (b) of Pub. L. 103-160, as amended by 
Pub. L. 103-337, div. A, title III, § 374(a), Oct. 5, 1994, 108 
Stat. 2736, provided that not later than Dec. 31, 1995, 
Secretary of the Navy was to convert operation of all 
ships' stores from operation as activity funded by di- 
rect appropriations to operation by Navy Exchange 
Service Command as activity funded from sources 
other than appropriated funds, prior to repeal by Pub. 
L. 104-106, div. A, title III, § 340(a)(1), Feb. 10, 1996, 110 
Stat. 265. 

§ 7605. Acceptance of Government checks outside 
the United States 

Notwithstanding section 3302(a) of title 31, the 
Secretary of the Navy may authorize the officer 
in charge of any commissary store or ship's 
store ashore located outside the United States 
to— 

(1) accept any Government check tendered 
by a retired member of the Navy or the Marine 
Corps, a member of the Navy Reserve or the 
Marine Corps Reserve, or a member of the 
Fleet Reserve or the Fleet Marine Corps Re- 
serve, if the member is the payee of the check 
and the check is tendered in payment of 
amounts due from the member to the store; 
and 

(2) refund in cash any difference between the 
amount due and the amount of the tendered 
check. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 471; Pub. L. 
96-513, title V, §513(42), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 97-258, §3(b)(10), Sept. 13, 1982, 96 
Stat. 1064; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(V), Jan. 6, 2006, 119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7605 


34 U.S.C. 552. 


July 15, 1939, ch. 285, 53 
Stat. 1043. 
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Since the authority of this section to refund any cash 
balance extends only to the payee of a check, the sec- 
tion is written to authorize only the payee to cash it. 
The Fleet Reserve and the Fleet Marine Corps Reserve 
were parts of the Naval Reserve and the Marine Corps 
Reserve, respectively, when the source statute was en- 
acted but were removed therefrom by the Armed Forces 
Reserve Act of 1952. The words "or a member of the 
Fleet Reserve or the Fleet Marine Corps Reserve" are 
inserted in clause (1) to give this section the same ap- 
plicability as the source. 

Amendments 

2006— Par. (1). Pub. L. 109-163 substituted "Navy Re- 
serve" for "Naval Reserve". 

1982— Pub. L. 9V-258 substituted "section 3302(a) of 
title 31" for "sections 3639 and 3651 of the Revised Stat- 
utes (31 U.S.C. 521 and 543)". 

1980— Pub. L. 96-513 substituted "sections 3639 and 
3651 of the Revised Statutes (31 U.S.C. 521 and 543)" for 
"sections 521 and 543 of title 31". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 7606. Subsistence and other supplies: members 
of armed forces; veterans; executive or mili- 
tary departments and employees; prices 

(a) (1) The Secretary of the Navy shall procure 
and sell, for cash or credit — 

(A) articles designated by the Secretary to 
members of the Navy and Marine Corps; and 

(B) items of individual clothing and equip- 
ment to members of the Navy and Marine 
Corps, under such restrictions as the Sec- 
retary may prescribe. 

(2) An account of sales on credit shall be kept 
and the amount due reported to the Secretary. 
Except for articles and items acquired through 
the use of working capital funds under section 
2208 of this title, sales of articles shall be at 
cost, and sales of individual clothing and equip- 
ment shall be at average current prices, includ- 
ing overhead, as determined by the Secretary. 

(b) The Secretary shall sell subsistence sup- 
plies to members of other armed forces at the 
prices at which like property is sold to members 
of the Navy and Marine Corps. 

(c) The Secretary may sell serviceable sup- 
plies, other than subsistence supplies, to mem- 
bers of other armed forces for the buyers' use in 
the service. The prices at which the supplies are 
sold shall be the same prices at which like prop- 
erty is sold to members of the Navy and Marine 
Corps. 

(d) A person who has been discharged honor- 
ably or under honorable conditions from the 
Army, Navy, Air Force or Marine Corps and who 
is receiving care and medical treatment from 
the Public Health Service or the Department of 
Veterans Affairs may buy subsistence supplies 
and other supplies, except articles of uniform, at 
the prices at which like property is sold to mem- 
bers of the Navy and Marine Corps. 

(e) Under such conditions as the Secretary 
may prescribe, exterior articles of uniform may 
be sold to a person who has been discharged hon- 
orably or under honorable conditions from the 
Navy or Marine Corps, at the prices at which 
like articles are sold to members of the Navy or 
Marine Corps. This subsection does not modify 
section 772 or 773 of this title. 



(f) Under regulations prescribed by the Sec- 
retary, payment for subsistence supplies shall be 
made in cash or by commercial credit. 

(g) (1) The Secretary may provide for the pro- 
curement and sale of stores designated by the 
Secretary to such civilian officers and employ- 
ees of the United States, and such other persons, 
as the Secretary considers proper — 

(A) at military installations outside the 
United States; and 

(B) subject to paragraph (2), at military in- 
stallations inside the United States where the 
Secretary determines that it is impracticable 
for those civilian officers, employees, and per- 
sons to obtain such stores from commercial 
enterprises without impairing the efficient op- 
eration of military activities. 

(2) Sales to civilian officers and employees in- 
side the United States may be made under para- 
graph (1) only to civilian officers and employees 
residing within military installations. 

(h) Appropriations for subsistence of the Navy 
or Marine Corps may be applied to the purchase 
of subsistence supplies for sale to members of 
the Navy and Marine Corps on active duty for 
the use of such members and their families. 

(Added Pub. L. 104-106, div. A, title III, 
§ 375(a)(1), Feb. 10, 1996, 110 Stat. 281; amended 
Pub. L. 105-85, div. A, title X, § 1073(a)(63), Nov. 
18, 1997, 111 Stat. 1903.) 

Amendments 

1997— Subsec. (e). Pub. L. 105-85 substituted "section" 
for "sections". 

CHAPTER 653— CLAIMS 

Sec. 

7621. Definitions. 

7622. Admiralty claims against the United States. 

7623. Admiralty claims by the United States. 
[7624, 7625. Repealed.] 

Amendments 

1962— Pub. L. 87-769, §1(2)(B), Oct. 9, 1962, 76 Stat. 768, 
struck out item 7625 "Claims against the United 
States: private property; loss or damage". 

1960— Pub. L. 86-533, §1(10)(B), June 29, 1960, 74 Stat. 
247, struck out item 7624 "Reports to Congress". 

§ 7621. Definitions 

(a) In this chapter "vessel in the naval serv- 
ice" means — 

(1) any vessel of the Navy, manned by the 
Navy, or chartered on bareboat charter to the 
Navy; or 

(2) when the Coast Guard is operating as a 
service in the Navy, any vessel of the Coast 
Guard, manned by the Coast Guard, or char- 
tered on bareboat charter to the Coast Guard. 

(b) In this chapter "settle" means consider, 
ascertain, adjust, determine, and dispose of a 
claim, whether by full or partial allowance or by 
disallowance. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 472.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7621 


46 U.S.C. 793. 


July 3, 1944. ch. 399, §3, 58 
Stat. 724. 
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In subsection (a) the words "vessel In the naval serv- 
ice" are substituted for the words "vessels of the Navy 
or in the naval service". The defined term is used 
throughout the chapter, and by definition includes ves- 
sels of the Navy. The words "when the Coast Guard is 
operating as a service in the Navy" are substituted for 
the words "the Coast Guard when operating as a part 
of the Navy" to conform to the terminology of 14 
U.S.C. 3. 

Subsection (b) is inserted for clarity, and is based on 
the source laws for this revised chapter. 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 55V of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§7622. Admiralty claims against the United 
States 

(a) The Secretary of the Navy may settle, or 
compromise, and pay in an amount not more 
than $15,000,000 an admiralty claim against the 
United States for — 

(1) damage caused by a vessel in the naval 
service or by other property under the juris- 
diction of the Department of the Navy; 

(2) compensation for towage and salvage 
service, including contract salvage, rendered 
to a vessel in the naval service or to other 
property under the jurisdiction of the Depart- 
ment of the Navy; or 

(3) damage caused by a maritime tort com- 
mitted by any agent or employee of the De- 
partment of the Navy or by property under the 
jurisdiction of the Department of the Navy. 

(b) If a claim under this section is settled or 
compromised for more than $15,000,000, the Sec- 
retary shall certify it to Congress. 

(c) In any case where the amount to be paid is 
not more than $1,000,000, the Secretary may 
delegate his authority under this section to any 
person designated by him. 

(d) Upon acceptance of payment by the claim- 
ant, the settlement or compromise of a claim 
under this section is final and conclusive not- 
withstanding any other provision of law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 472; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 92-417, 
§1(5), Aug. 29, 1972, 86 Stat. 654; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608; Pub. L. 107-107, div. A, title X, § 1014(a), 
Dec. 28, 2001, 115 Stat. 1212.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7622 


46 U.S.C. 797. 


July 3, 1944, ch. 399, §7, 58 






Stat. 726. 




46 U.S.C. 799. 


July 3, 1944, ch. 399, §9; 






added Aug-. 2, 1946, ch. 






739, 60 Stat. 803. 



In subsection (a) the words "consider, ascertain, ad- 
just, determine" are omitted as covered by the word 
"settle", as defined in § 7621(b) of this title. The words 
"vessel in the naval service" are substituted for the 
words "vessels of the Navy or in the naval service", in 
view of the definition in § 7621(a) of this title. The words 



"pay in an amount not more than $1,000,000, a claim" 
are substituted for the words "pay the amount of any 
claim, so determined, compromised, or settled" and for 
the words "the payment of any claim on which a net 
amount exceeding $1,000,000 is determined to be due 
from the United States, or which is compromised or 
settled at a net amount exceeding $1,000,000 payable by 
the United States, shall not be authorized by this sec- 
tion". 

In subsection (c) the words "In any case where the 
amount to be paid is not more than" are substituted for 
the words "When the net amount paid in settlement 
does not exceed" for clarity, since the delegation nec- 
essarily precedes payment. The words "the Secretary 
may delegate his authority" are substituted for the 
words "the authority of the Secretary of the Navy * * * 
may be exercised by" for clarity. 

In subsection (d) the words "but not until then", "for 
all purposes", and "to the contrary" are omitted as 
surplusage. 

The first proviso in 46 U.S.C. 797, stating that this 
section is supplementary to, and not in lieu of, other 
laws authorizing the settlement of claims, is omitted 
as unnecessary, since the other applicable claims laws 
are restated in this title. The second proviso, forbid- 
ding consideration of claims for more than $3,000 if 
they accrued before Sept. 8, 1939, is omitted as obsolete. 
It was designed to avoid reviving stale claims upon en- 
actment of the source law on July 3, 1944. However, as 
a matter of practice, no claims are settled under this 
authority which are more than two years old, in line 
with the two-year statute of limitations contained in 
the Suits in Admiralty Act and the Public Vessels Act. 
This limitation has been officially publicized in the 
Federal Register for May 22, 1947, p. 3296, and in 32 
C.F.R. 752. The third proviso in 46 U.S.C. 797 is omitted 
as unnecessary, since the appropriation named therein 
no longer exists, and the payments are now made from 
appropriations for the Department of Defense. 

Amendments 

2001— Subsecs. (a), (b). Pub. L. 107-107, § 1014(a)(1), sub- 
stituted "$15,000,000" for "$1,000,000". 

Subsec. (c). Pub. L. 107-107, § 1014(a)(2), substituted 
"$1,000,000" for "$100,000". 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 

1972— Subsec. (a). Pub. L. 92-417 substituted "an admi- 
ralty claim against the United States" for "a claim 
against the United States" in text preceding par. (1), in 
par. (1) inserted "or by other property under the juris- 
diction of the Department of the Navy", in par. (2) in- 
serted "or to other property under the jurisdiction of 
the Department of the Navy", and added par. (3). 

1965— Subsec. (c). Pub. L. 89-67 substituted "$10,000" 
for "$1,000". 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title X, § 1014(c), Dec. 28, 2001, 
115 Stat. 1212, provided that: "The amendments made 
by this section [amending this section and section 7623 
of this title] shall apply with respect to any claim ac- 
cruing on or after February 1, 2001." 

§ 7623. Admiralty claims by the United States 

(a) The Secretary of the Navy may settle, or 
compromise, and receive payment of a claim by 
the United States for damage to property under 
the jurisdiction of the Department of the Navy 
or property for which the Department has as- 
sumed an obligation to respond for damage, if— 
(1) the claim is — 

(A) of a kind that is within the admiralty 
jurisdiction of a district court of the United 
States; or 

(B) for damage caused by a vessel or float- 
ing object; and 
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(2) the net amount to be received by the 
United States is not more than $15,000,000. 

(b) (1) In exchange for payment of an amount 
found to be due the United States under this sec- 
tion, the Secretary may execute a release of the 
claim on behalf of the United States. 

(2)(A) Except as provided in subparagraph (B), 
amounts received under this section shall be 
covered into the Treasury as miscellaneous re- 
ceipts. 

(B) Amounts received under this section for 
damage or loss to property operated and main- 
tained with funds from a Department of Defense 
working capital fund or account shall be cred- 
ited to that fund or account. 

(c) In any case where the amount to be re- 
ceived by the United States is not more than 
$1,000,000, the Secretary may delegate his au- 
thority under this section to any person des- 
ignated by him. 

(d) Upon acceptance of payment by the Sec- 
retary, the settlement or compromise of a claim 
under this section is final and conclusive not- 
withstanding any other provision of law. 

(e) This section does not apply to any claim 
while there is pending as to that claim a suit 
filed by or against the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 472; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608; Pub. L. 107-107, div. A, title X, § 1014(b), 
Dec. 28, 2001, 115 Stat. 1212; Pub. L. 110-417, [div. 
A], title X, §1032, Oct. 14, 2008, 122 Stat. 4591.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7623 


34 U.S.C. 600a. 
34 U.S.C. 600d. 

34 U.S.C. 600c. 


Dec. 5, 1945, oh. 555, §1, 59 

Stat. 596. 
Dec. 5, 1945, ch. 555, §4: 

added Aug-. 2. 1946, ch. 

742, 60 Stat. 806. 
Dec. 5, 1945. ch. 555, §3. 59 

Stat. 596. 





In subsection (a) the words "consider, ascertain, ad- 
just, determine" are omitted as covered by the word 
"settle", as defined in section 7621(b) of this title. The 
words "of the United States" (following' the word 
"property"), "by contract or otherwise", and "thereto" 
are omitted as surplusage. The words "of a kind that is 
within the admiralty jurisdiction of" are substituted 
for the words "cognizable in admiralty in". The words 
"receive payment of a claim * * * if the net amount to 
be received by the United States is not more than 
$1,000,000" are substituted for the words "receive in 
payment of any such claim the amount due the United 
States pursuant to determination, compromise, or set- 
tlement as herein authorized * * * Provided, further, 
That no settlement or compromise where there is in- 
volved a payment in the net amount of over $1,000,000 
shall be authorized by this Act". 

In subsection (b) the words "and to deliver" are omit- 
ted as covered by the word "execute". The words 
"Amounts received under this section" are substituted 
for the words "All such payments" for clarity and uni- 
formity. The words "of the United States as mis- 
cellaneous receipts" are omitted as surplusage. 

In subsection (c) the words "In any case where the 
amount to be received by the United States is not more 
than" are substituted for the words "Where the net 
amount received in settlement does not exceed" for 
clarity, since the delegation of authority necessarily 
precedes receipt of payment. The words "the Secretary 
may delegate his authority" are substituted for the 



words "the authority of the Secretary of the Navy * * * 
may be exercised" for clarity. 

In subsection (d) the words "but not until then", "for 
all purposes", and "to the contrary" are omitted as 
surplusage. 

Subsection (e) is worded to insure that the effect of 
a suit pending at any time is preserved and that the 
provision is not interpreted to apply only to suits that 
are pending on the date of enactment of this title. 

The first proviso of 34 U.S.C. 600a, stating that this 
section is supplementary to, and not in lieu of, other 
laws authorizing the settlement of claims, is omitted 
as unnecessary, since the other applicable claims laws 
are restated in this title. 

Amendments 

2008 — Subsec. (b). Pub. L. 110-417 designated existing 
provisions as par. (1), struck out last sentence which 
read "Amounts received under this section shall be cov- 
ered into the Treasury.", and added par. (2). 

2001— Subsec. (a)(2). Pub. L. 107-107, § 1014(b)(1), sub- 
stituted "$15,000,000" for "$1,000,000". 

Subsec. (c). Pub. L. 107-107, § 1014(b)(2), substituted 
"$1,000,000" for "$100,000". 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 

1965— Subsec. (c). Pub. L. 89-67 substituted "$10,000" 
for "$1,000". 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 applicable with re- 
spect to any claim accruing on or after Feb. 1, 2001, see 
section 1014(c) of Pub. L. 107-107, set out as a note under 
section 7622 of this title. 

[§7624. Repealed. Pub. L. 86-533, §1(10)(A), June 
29, 1960, 74 Stat. 247] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 473, re- 
lated to reports to Congress with respect to amounts 
paid or received under sections 7622 and 7623 of this 
title. 

[§ 7625. Repealed. Pub. L. 87-769, § 1(2)(A), Oct. 9, 
1962, 76 Stat. 768] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 473, re- 
lated to settlement of claims for damage to or loss of 
privately owned property. See section 2736 of this title. 
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Sec. 

7671. Payment of costs and expenses from prize 

fund. 

7672. Recaptures: award of salvage, costs, and ex- 

penses. 

7673. Allowance of expenses to marshals. 

7674. Payment of witness fees. 

7675. Commissions of auctioneers. 

7676. Compensation of prize commissioners and 

special prize commissioners. 

7677. Accounts of clerks of district courts. 

7678. Interfering with delivery, custody, or sale of 

prize property. 

7679. Powers of district court over prize property 

notwithstanding appeal. 

7680. Appeals and amendments in prize causes. 

7681. Reciprocal privileges to cobelligerent. 

§7651. Scope of chapter 

(a) This chapter applies to all captures of ves- 
sels as prize during war by authority of the 
United States or adopted and ratified by the 
President. However, this chapter does not affect 
the right of the Army or the Air Force, while en- 
gaged in hostilities, to capture wherever found 
and without prize procedure — 

(1) enemy property; or 

(2) neutral property used or transported in 
violation of the obligations of neutrals under 
international law. 

(b) As used in this chapter — 

(1) "vessel" includes aircraft; and 

(2) "master" includes the pilot or other per- 
son in command of an aircraft. 

(c) Property seized or taken upon the inland 
waters of the United States by its naval forces 
is not maritime prize. All such property shall be 
delivered promptly to the proper officers of the 
courts. 

(d) Nothing in this chapter may be construed 
as contravening any treaty of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 474.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7651(a) 


34 U.S.C. 1131 (less 1st 


R.S. 4613 (less 1st pro- 




proviso). 


viso); June 24. 1941, ch. 
232, 55 Stat. 261. 




34 U.S.C. 1159 (as applica- 


Aug. 18, 1942, ch. 553, §1 




ble to capture). 


(as applicable to cap- 
ture), 56 Stat. 746; July 
1, 1944. ch. 370. §1, 58 
Stat. 678; Nov. 14, 1945, 
ch. 472. §1, 59 Stat. 581. 


7651(b) 


34 U.S.C. 1131 (1st pro- 


R.S. 4613 (1st proviso); 




viso). 


June 24, 1941. ch. 232. 55 
Stat. 261. 




34 U.S.C. 1132. 


R.S. 4614; June 24, 1941. 
ch. 232. 55 Stat. 261. 


7651(c) 


50 U.S.C. 214. 


R.S. 5310. 


7651(d) 


34 U.S.C. 1158 (last sen- 
tence). 


R.S. 4652 (last sentence). 



In subsection (a) the words "including aircraft" are 
omitted as covered by subsection (b). The section is 
written to make the words "during war" applicable to 
the entire chapter. These words appear in 34 U.S.C. 1159, 
but not in 34 U.S.C. 1131. Prize is historically and uni- 
formly treated as a war-time matter, so no substantive 
change results from the extension. The words "this 
chapter does not affect" are substituted for the words 
"nothing herein contained shall be construed as affect- 
ing, or in any way impairing". The words "Air Force" 
are added under authority of § 305(a) of the National Se- 
curity Act of 1947, as amended (5 U.S.C. 1710, to provide 
the same applicability as formerly provided by the 
word "Army". The word "legal" is omitted as surplus- 
age. 



In subsection (b) the definition of the term "ship" is 
omitted as covered by the term "vessel". All of 34 
U.S.C. 1132 except that part which includes "aircraft" 
within the term "vessels" is omitted as unnecessary 
since the defined term "vessels of the Navy" does not 
appear in the provisions to which the definition is made 
applicable. The last sentence of 34 U.S.C. 1158 applies 
only to Title LIV (Prize) of the Revised Statutes. In 
subsection (d) it is broadened to cover the entire body 
of statutory prize law. Additions to the prize law made 
by the Act of August 18, 1942, ch. 553, 56 Stat. 746, as 
amended, operated only to extend the jurisdiction of 
courts of the United States to certain cases in which 
the prizes are not brought into the territorial waters of 
the United States. Relations of this country with other 
countries are not affected by the 1942 Act except when 
jurisdiction is exercised by American courts over prizes 
brought into cobelligerent ports. As that Act provides 
that the consent of the cobelligerent is necessary to 
the exercise of such jurisdiction, the rule against con- 
travention of treaties is properly applied to it. 

§ 7652. Jurisdiction 

(a) The United States district courts have 
original jurisdiction, exclusive of the courts of 
the States, of each prize and each proceeding for 
the condemnation of property taken as prize, if 
the prize is — 

(1) brought into the United States, or the 
Commonwealths or possessions; 

(2) brought into the territorial waters of a 
cobelligerent; 

(3) brought into a locality in the temporary 
or permanent possession of, or occupied by, 
the armed forces of the United States; or 

(4) appropriated for the use of the United 
States. 

(b) The United States district courts, exclu- 
sive of the courts of the States, also have origi- 
nal jurisdiction of a prize cause in which the 
prize property — 

(1) is lost or entirely destroyed; or 

(2) cannot be brought in for adjudication be- 
cause of its condition. 

(c) The jurisdiction conferred by this section 
of prizes brought into the territorial waters of a 
cobelligerent may not be exercised, nor may 
prizes be appropriated for the use of the United 
States within those territorial waters, unless 
the government having jurisdiction over those 
waters consents to the exercise of the jurisdic- 
tion or to the appropriation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 474; Pub. L. 
109-163, div. A, title X, § 1057(a)(5), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7652(a) 


34 U.S.C. 1159 (less appli- 


Aug. 18, 1942, ch. 553, §1 




cability to capture). 


(less applicability to 
capture), 56 Stat. 746; 
July 1, 1944. ch. 370, §1. 
58 Stat. 678; Nov. 14, 
1945, ch. 472. §1, 59 
Stat. 581. 




34 U.S.C. 1164 (2d sen- 


Aug. 18, 1942, ch. 553, §6 




tence). 


(less 1st sentence), 56 
Stat. 747. 


7652(c) 


34 U.S.C. 1166. 


Aug. 18. 1942, ch. 553, §8. 
56 Stat. 747. 




34 U.S.C. 1161. 


Aug. 18, 1942, ch. 553, §3. 
56 Stat. 746. 



Subsection (a) reflects 28 U.S.C. 1333 by restating the 
basic prize jurisdiction of that section over prizes 
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brought into the United States, and by providing that 
the extension of prize jurisdiction conferred by 34 
U.S.C. 1159 on the United States district courts is ex- 
clusive of the courts of the States. 34 U.S.C. 1166 and 
the second sentence of 34 U.S.C. 1164 are executed in the 
single jurisdictional statement of this section and the 
consolidation of the Act of August 18, 1942, ch. 553, 56 
Stat. 746 (34 U.S.C. 1159-1166) with the earlier prize pro- 
visions. The words "during war" in 34 U.S.C. 1159 are 
omitted as covered in §7651 of this title. In clause (1) 
the words "or the Territories, Commonwealths, or pos- 
sessions" are added, since "United States" in this title 
is geographically limited to the 48 States and the Dis- 
trict of Columbia, whereas the term here is intended to 
include all places within the jurisdiction of the district 
courts. 

In clause (4) the words "taken or" preceding the 
words "appropriated for the use of the United States" 
are omitted as surplusage and in order to avoid confu- 
sion between the two meanings of the word "taken" in 
prize law. In both the Revised Statutes and the 1942 Act 
the phrase "taken or appropriated" means no more 
than "appropriated" alone, whereas "taken", in the 
phrase "taken as prize" means "captured". 

Subsection (b) is included to make the statement of 
jurisdiction complete. It is derived by implication from 
the first sentence of R.S. 4625 (34 U.S.C. 1141) which is 
the source of subsection (c) of § 7653 of this title. 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-163 substituted "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions". 

§ 7653. Court in which proceedings brought 

(a) If a prize is brought into a port of the 
United States, or the Commonwealths or posses- 
sions, proceedings for the adjudication of the 
prize cause shall be brought in the district in 
which the port is located. 

(b) If a prize is brought into the territorial wa- 
ters of a cobelligerent, or is brought into a lo- 
cality in the temporary or permanent possession 
of, or occupied by, the armed forces of the 
United States, or is appropriated for the use of 
the United States, before proceedings are start- 
ed, the venue of the proceedings for adjudication 
of the cause shall be in the judicial district se- 
lected by the Attorney General, or his designee, 
for the convenience of the United States. 

(c) If the prize property is lost or entirely de- 
stroyed or if, because of its condition, no part of 
it has been or can be sent in for adjudication, 
proceedings for adjudication of the cause may be 
brought in any district designated by the Sec- 
retary of the Navy. In such cases the proceeds of 
anything sold shall be deposited with the Treas- 
urer of the United States or public depositary in 
or nearest the district designated by the Sec- 
retary, subject to the orders of the court for 
that district. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 474; Pub. L. 
109-163, div. A, title X, § 1057(a)(5), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7653(b) 


34 U.S.C. 1160. 


Aug. 18, 1942. ch. 553. §2, 






56 Stat. 746. 


7653(c) 


34 U.S.C. 1141 (less last 


R.S. 4625 (less last sen- 




sentence). 


tence). 



Subsection (a) is inserted in order to present a com- 
plete statement of the subject matter of the section. Its 



substance is not specifically set out in the Revised 
Statutes but is strongly implied in 34 U.S.C. 1135 which 
requires the United States attorney for the district in 
which the port is located to file a libel. 

In subsection (b) the requisites for jurisdiction con- 
ferred under the 1942 Act are substituted for the words 
"brought under the jurisdiction conferred by this Act". 
The substituted words are the same as those used in 
clauses (2), (3), and (4) of the preceding section except 
that the words "before proceedings are started" are 
added following the words "appropriated for the use of 
the United States" for clarity. An appropriation can 
take place before or after proceedings are commenced, 
but in the latter case there is no occasion for the At- 
torney General to determine venue. 

In subsection (c) the words "or if because the whole 
has been appropriated to the use of the United States" 
and the words "or the value of anything taken or ap- 
propriated for the use of the United States" are omit- 
ted. The provision in the 1942 Act which empowers the 
Attorney General to decide the venue of proceedings 
when the prize property has been appropriated is in- 
compatible with the provision in R.S. 4625 which au- 
thorizes the Secretary of the Navy to select the judicial 
district in such cases. Hence the 1942 Act superseded 
R.S. 4625 with respect to cases of this type. Deposit of 
the value of prize property appropriated by the United 
States is adequately covered in §7663 of this title and 
is not mentioned here. The second sentence of 34 U.S.C. 
1141 (R.S. 4625), relating to proceedings by captors, is 
omitted because it was rendered inoperative by the Act 
of March 3, 1899, ch. 413, §13, 30 Stat. 1007, which re- 
pealed all laws authorizing the distribution of prize 
money to captors. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Com- 
monwealths or possessions" for "Territories, Common- 
wealths, or possessions". 

§ 7654. Effect of failure to start proceedings 

If a vessel is captured as prize and no proceed- 
ings for adjudication are started within a rea- 
sonable time, any party claiming the captured 
property may, in any district court as a court of 
prize — 

(1) move for a monition to show cause why 
such proceedings shall not be started; or 

(2) bring an original suit for restitution. 

The monition issued in either case shall be 
served on the United States Attorney for the 
district, on the Secretary of the Navy, and on 
such other persons as are designated by order of 
the court. 

(Aug. 10, 1956. ch. 1041, 70A Stat. 475.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7654 


34 U.S.C. 1141 (last sen- 
tence). 


R.S. 4625 (last sentence). 





§ 7655. Appointment of prize commissioners and 
special prize commissioners 

(a) In each judicial district there may be not 
more than three prize commissioners, one of 
whom is the naval prize commissioner. They 
shall be appointed by the district court for serv- 
ice in connection with any prize cause in which 
proceedings are brought under section 7653(a) or 
(c) of this title. The naval prize commissioner 
must be an officer of the Navy whose appoint- 
ment is approved by the Secretary of the Navy. 
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The naval prize commissioner shall protect the 
interests of the Department of the Navy in the 
prize property. At least one of the other com- 
missioners must be a member of the bar of the 
court, of not less than three years' standing, 
who is experienced in taking depositions. 

(b) A district court may appoint special prize 
commissioners to perform abroad, in connection 
with any prize cause in which proceedings are 
brought under section 7653(b) of this title, the 
duties prescribed for prize commissioners, and, 
in connection with those causes, to exercise 
anywhere such additional powers and perform 
such additional duties as the court considers 
proper, including the duties prescribed by this 
chapter for United States marshals. The court 
may determine the number and qualifications of 
the special prize commissioners it appoints, ex- 
cept that for each cause there shall be at least 
one naval special prize commissioner. The naval 
special prize commissioner must be an officer of 
the Navy whose appointment is approved by the 
Secretary. The naval special prize commissioner 
shall protect the interests of the Department of 
the Navy in the prize property. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 475.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7655(a) 
7655(b) 


34 U.S.C. 1137 (less appli- 
cability to compensa- 
tion of the naval prize 
commissioner) . 

34 U.S.C. 1163 (less appli- 
cability to compensa- 
tion of the naval spe- 
cial prize commis- 
sioner). 


U.S. 4621 (less applicabil- 
ity to compensation of 
the naval prize com- 
missioner); Nov. 14, 
1945. ch. 472, §2. 59 
Stat. 581. 

Aug. 18, 1942, ch. 553, §5 
(less applicability to 
compensation of the 
naval special prize 
commissioner), 56 Stat. 
746. 



The first sentence of subsection (a) is reworded to 
make it clear that the limitation as to number applies 
to the number of prize commissioners who may serve in 
each judicial district at any one time and that the 
court is not precluded from making additional appoint- 
ments to fill vacancies. The words "for service in con- 
nection with any prize cause in which proceedings are 
brought under section 7653(a) or (c) of this title" are 
added to distinguish the prize commissioners from the 
special prize commissioners mentioned in subsection 
(b). The words "officer of the Navy" in subsections (a) 
and (b) are substituted for the words "naval officer, ac- 
tive or retired" because an officer of the Navy does not 
lose his status as such upon retirement, and to retain 
these words would open to question the many other 
provisions in this subtitle treating retired officers as 
officers. 

In subsection (b) the words "in connection with any 
prize cause in which proceedings are brought under sec- 
tion 7653(b) of this title" are substituted for the words 
"in cases arising under this Act" for accuracy of ref- 
erence. The words "including the duties prescribed by 
this chapter for United States marshals" are added for 
clarity. Section 7662 of this title prescribes the duties 
of marshals. Most of these duties could not be per- 
formed by the marshals if the prize was not brought 
into a United States port. In such cases occurring dur- 
ing World War II the courts, under the authority of the 
1942 Act, required the special prize commissioners to 
perform the duties ordinarily performed by the mar- 
shals. The words "without regard for the requirements 
of section 7367 of this title" are omitted as unneces- 
sary, since that section is codified in subsection (a), 
and language distinguishing the prize commissioners 
from the special prize commissions is included in each 
subsection. 



§ 7656. Duties of United States attorney 

(a) The interests of the United States in a 
prize cause shall be represented by the United 
States attorney for the judicial district in which 
the prize cause is adjudicated. The United 
States attorney shall protect the interests of 
the United States and shall examine all fees, 
costs, and expenses sought to be charged against 
the prize fund. 

(b) In a judicial district where one or more 
prize causes are pending the United States at- 
torney shall send to the Secretary of the Navy, 
at least once every three months, a statement of 
all such causes in the form and covering the par- 
ticulars required by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 475.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7656 


34 U.S.C. 1136. 


R.S. 4619. 





The Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, 
which repealed all laws authorizing the distribution of 
prize money to captors, rendered inoperative parts of 
R.S. 4619 relative to protection of captors' interest. 
These parts are omitted from 34 U.S.C. 1136 and from 
the revised section. 

§ 7657. Duties of commanding officer of capturing 
vessel 

(a) The commanding officer of a vessel making 
a capture shall — 

(1) secure the documents of the captured ves- 
sel, including the log, and the documents of 
cargo, together with all other documents and 
papers, including letters, found on board; 

(2) inventory and seal all the documents and 
papers; 

(3) send the inventory and documents and 
papers to the court in which proceedings are 
to be had, with a written statement — 

(A) that the documents and papers sent are 
all the papers found, or explaining the rea- 
sons why any are missing; and 

(B) that the documents and papers sent are 
in the same condition as found, or explain- 
ing the reasons why any are in different con- 
dition; 

(4) send as witnesses to the prize court the 
master, one or more of the other officers, the 
supercargo, purser, or agent of the prize, and 
any other person found on board whom he be- 
lieves to be interested in or to know the title, 
national character, or destination of the prize, 
and if any of the usual witnesses cannot be 
sent, send the reasons therefor to the court; 
and 

(5) place a competent prize master and a 
prize crew on board the prize and send the 
prize, the witnesses, and all documents and pa- 
pers, under charge of the prize master, into 
port for adjudication. 

(b) In the absence of instructions from higher 
authority as to the port to which the prize shall 
be sent for adjudication, the commanding officer 
of the capturing vessel shall select the port that 
he considers most convenient in view of the in- 
terests of probable claimants. 
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(c) If the captured vessel, or any part of the 
captured property, is not in condition to be sent 
in for adjudication, the commanding' officer of 
the capturing vessel shall have a survey and an 
appraisal made by competent and impartial per- 
sons. The reports of the survey and the appraisal 
shall be sent to the court in which proceedings 
are to be had. Property so surveyed and ap- 
praised, unless appropriated for the use of the 
United States, shall be sold under authority of 
the commanding officer present. Proceeds of the 
sale shall be deposited with the Treasurer of the 
United States or in the public depositary most 
accessible to the court in which proceedings are 
to be had and subject to its order in the cause. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 476.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7657 


34 U.S.C. 1133. 


R.S. 4615. 





As does 34 U.S.C. 1133, the revised section reflects the 
Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, and the 
Act of May 29, 1920, ch. 214, §1, 41 Stat. 654, which, re- 
spectively, abolished the Interest of captors In prize 
property and substituted "Treasurer of the United 
States or public depositary" for "assistant treasurer of 
the United States". 

§ 7658. Duties of prize master 

The prize master shall take the captured ves- 
sel to the selected port. On arrival he shall — 

(1) deliver immediately to a prize commis- 
sioner the documents and papers and the in- 
ventory thereof; 

(2) make affidavit that the documents and 
papers and the inventory thereof and the prize 
property are the same and are in the same 
condition as delivered to him, or explaining 
any loss or absence or change in their condi- 
tion; 

(3) report all information respecting the 
prize and her capture to the United States at- 
torney; 

(4) deliver the persons sent as witnesses to 
the custody of the United States marshal; and 

(5) retain the prize in his custody until it is 
taken therefrom by process from the prize 
court. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 476.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7658 


34 U.S.C. 1134. 


R.S. 4617. 





The word "diligently" Is omitted as surplusage. 



§7659. Libel and proceedings by United States 
attorney 

(a) Upon receiving the report of the prize mas- 
ter directed by section 7658 of this title, the 
United States attorney for the district shall 
promptly — 

(1) file a libel against the prize property; 

(2) obtain a warrant from the court directing 
the marshal to take custody of the prize prop- 
erty; and 

(3) proceed to obtain a condemnation of the 
property. 



(b) In connection with the condemnation pro- 
ceedings the United States attorney shall insure 
that the prize commissioners — 

(1) take proper preparatory evidence; and 

(2) take depositions de bene esse of the prize 
crew and of other transient persons who know 
any facts bearing on condemnation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 477.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7659 


34 U.S.C. 1135. 


R.S. 4618. 





As does 34 U.S.C. 1135, the revised section reflects the 
Act of March 3, 1899, ch. 413, § 13, 30 Stat. 1007, which re- 
pealed all laws authorizing distribution of prize pro- 
ceeds to captors. 



§ 7660. Duties of prize commissioners 

One or more of the prize commissioners shall — 

(1) receive from the prize master the docu- 
ments and papers of the captured vessel and 
the inventory thereof; 

(2) take the affidavit of the prize master re- 
quired by section 7658 of this title; 

(3) take promptly, in the manner prescribed 
by section 7661 of this title, the testimony of 
the witnesses sent in; 

(4) take, at the request of the United States 
attorney, on interrogatories prescribed by the 
court, the depositions de bene esse of the prize 
crew and others; 

(5) examine and inventory the prize prop- 
erty; 

(6) apply to the court for an order to the 
marshal to unload the cargo, if this is nec- 
essary to that examination and inventory; 

(7) report to the court, and notify the United 
States attorney, whether any of the prize 
property requires immediate sale in the inter- 
est of all parties; 

(8) report to the court, from time to time, 
any matter relating to the condition, custody, 
or disposal of the prize property requiring ac- 
tion by the court; 

(9) return to the court sealed and secured 
from inspection — 

(A) the documents and papers received, 
duly scheduled and numbered; 

(B) the preparatory evidence; 

(C) the evidence taken de bene esse; and 

(D) their inventory of the prize property; 
and 

(10) report to the Secretary of the Navy, if, 
in their judgment, any of the prize property is 
useful to the United States in the prosecution 
of war. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 477.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7660 


34 U.S.C. 1138 (less appli- 
cability to procedure 
for interrogating- wit- 
nesses). 


R.S. 4622 (less applicabil- 
ity to procedure for in- 
terrogating- witnesses). 





The words "but the custody of the property shall be 
In the marshal only" are omitted as surplusage, since 
this fact Is made clear in §7662 of this title. 
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§7661. Interrogation of witnesses by prize com- 
missioners 

Witnesses before the prize commissioners shall 
be questioned separately, on interrogatories pre- 
scribed by the court, in the manner usual in 
prize courts. Without special authority from the 
court, the witnesses may not see the interrog- 
atories, documents, or papers, or consult with 
counsel or with other persons interested in the 
cause. Witnesses who have the rights of neutrals 
shall be discharged as soon as practicable. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 477.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7661 


34 U.S.C. 1138 (as applica- 
ble to procedure for in- 
terrogating- witnesses). 


R.S. 4622 (as applicable 
to procedure for inter- 
rogating witnesses). 





§ 7662. Duties of marshal 

The marshal shall — 

(1) keep in his custody all persons found on 
board a prize and sent in as witnesses, until 
they are released by the prize commissioners 
or the court; 

(2) keep safely in his custody all prize prop- 
erty under warrant from the court; 

(3) report to the court any cargo or other 
property that he thinks should be unloaded 
and stored or sold; 

(4) insure the prize property, if in his judg- 
ment it is in the interest of all concerned; 

(5) have charge of the sale of the property, if 
a sale is ordered, and be responsible for the 
conduct of the sale in the manner required by 
the court, for the collection of the gross pro- 
ceeds, and for their immediate deposit with 
the Treasurer of the United States or public 
depositary nearest the place of sale, subject to 
the order of the court in the cause; and 

(6) submit to the Secretary of the Navy, at 
such times as the Secretary designates, a full 
statement of the condition of the prize and of 
the disposal made thereof. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 478.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7662 


34 U.S.C. 1139. 


R.S. 4623. 





In clause (2) the words "in his custody" are inserted 
to make clear the fact that the marshal has custody of 
the prize property. 

In clause (5) the words "and be responsible for" are 
inserted for clarity, since 34 U.S.C. 1144 provides that 
the sale and deposit of the proceeds shall be made by 
the auctioneer and his agent rather than by the mar- 
shal, although the marshal supervises them. The words 
"Treasurer of the United States or public depositary" 
are substituted for "assistant treasurer" to reflect the 
Act of May 29, 1920, ch. 214, 41 Stat. 654. 

§ 7663. Prize property appropriated for the use of 
the United States 

(a) Any officer or agency designated by the 
President may appropriate for the use of the 
United States any captured vessel, arms, muni- 
tions, or other material taken as prize. The de- 



partment or agency for whose use the prize prop- 
erty is appropriated shall deposit the value of 
the property with the Treasurer of the United 
States or with the public depositary nearest to 
the court in which the proceedings are to be had, 
subject to the orders of the court. 

(b) Whenever any captured vessel, arms, muni- 
tions, or other material taken as prize is appro- 
priated for the use of the United States before 
that property comes into the custody of the 
prize court, it shall be surveyed, appraised, and 
inventoried by persons as competent and impar- 
tial as can be obtained, and the survey, ap- 
praisal, and inventory sent to the court in which 
the proceedings are to be had. If the property is 
appropriated after it comes into the custody of 
the court, sufficient notice shall be given to en- 
able the court to have the property appraised for 
the protection of the rights of the claimants. 

(c) Notwithstanding subsections (a) and (b), in 
any case where prize property is appropriated 
for the use of the United States, a prize court 
may adjudicate the cause on the basis of an in- 
ventory and survey and an appropriate under- 
taking by the United States to respond for the 
value of the property, without either an ap- 
praisal or a deposit of the value of the prize with 
the Treasurer of the United States or a public 
depositary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 478.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7663 


34 U.S.C. 1162. 
34 U.S.C. 1140. 


Aug. 18, 1942, ch. 553, §4, 
56 Stat. 746; July 1, 
1944, ch. 370, §2, 58 
Stat. 678. 

R.S. 4624; Nov. 14, 1945, 
ch. 472, §3, 59 Stat. 581. 





In subsection (a) the words "may appropriate" are 
substituted for the words "the power to take or appro- 
priate * * * may be exercised", in 34 U.S.C. 1162, for 
clarity and uniformity of statement. Under the Revised 
Statutes it was implied and understood that the Navy 
could appropriate prizes on behalf of the United States 
for use by the Navy. Use by other government agencies 
was not contemplated. The 1942 Act enabled the Navy 
to turn prize vessels over to the War Shipping Adminis- 
tration without bringing them back to United States 
ports. Reference to that Administration in subsection 
(a) is omitted since the Administration has been abol- 
ished and these functions have not been specifically 
vested in its successors. It is surplusage as well, be- 
cause the authority to appropriate is given to any offi- 
cer or agency designated by the President. 

The proviso added to R.S. 4624 (34 U.S.C. 1140) by the 
1945 amendment is identical with the proviso added to 
the 1942 Act (34 U.S.C. 1162) by the 1944 amendment. The 
1945 Act completed the process of making the procedure 
under the Revised Statutes the same as that in effect 
for causes over which the courts were given jurisdiction 
by the World War II legislation, and its single state- 
ment in subsection (c) is therefore justified. 

34 U.S.C. 1140 and the revised section reflect the Act 
of March 3, 1899, ch. 413, §13, 30 Stat. 1007, which re- 
pealed laws authorizing distribution of prize proceeds 
to captors, and the Act of May 29, 1920, ch. 214, 41 Stat. 
654, which requires substitution of "Treasurer of the 
United States or public depositary" for "assistant 
treasurer". 
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§ 7664. Delivery of property on stipulation 

(a) Prize property may be delivered to a claim- 
ant on stipulation, deposit, or other security, 
if— 

(1) the claimant satisfies the court that the 
property has a peculiar and intrinsic value to 
him, independent of its market value; 

(2) the court is satisfied that the rights and 
interests of the United States or of other 
claimants will not be prejudiced; 

(3) an opportunity is given to the United 
States attorney and the naval prize commis- 
sioner or the naval special prize commissioner 
to be heard as to the appointment of apprais- 
ers; and 

(4) a satisfactory appraisal is made. 

(b) Money collected on a stipulation, or depos- 
ited instead of it, that does not represent costs 
shall be deposited with the Treasurer of the 
United States or a public depositary in the same 
manner as proceeds of a sale. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 479.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7664 


34U.S.C. 1142. 


R.S. 4626. 





34 U.S.C. 1142 and this section reflect the Act of 
March 3, 1899, ch. 413, §13, 30 Stat. 1007, which repealed 
laws authorizing' distribution of prize proceeds to cap- 
tors, and the Act of May 29, 1920, ch. 214, §1, 41 Stat. 654, 
which requires substitution of "Treasurer of the United 
States or public depositary" for "assistant treasurer". 

§ 7665. Sale of prize 

(a) The court shall order a sale of prize prop- 
erty if — 

(1) the property has been condemned; 

(2) the court finds, at any stage of the pro- 
ceedings, that the property is perishable, lia- 
ble to deteriorate, or liable to depreciate in 
value; or 

(3) the cost of keeping the property is dis- 
proportionate to its value. 

(b) The court may order a sale of the prize 
property if, after the return-day on the libel, all 
the parties in interest who have appeared in the 
cause agree to it. 

(c) An appeal does not prevent the order of a 
sale under this section or the execution of such 
an order. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 479.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7665 


34 U.S.C. 1143. 


R.S. 4627. 





In subsection (a) the word "perishing" is omitted as 
surplusage. The words "in value" are added after "de- 
preciate" for clarity. 

In subsection (c) the words "An appeal does not pre- 
vent" are substituted for the words "no appeal shall op- 
erate to prevent". 

§ 7666. Mode of making sale 

(a) If a sale of prize property is ordered by the 
court, the marshal shall — 



(1) prepare and circulate full catalogues and 
schedules of the property to be sold and return 
a copy of each to the court; 

(2) advertise the sale fully and conspicuously 
by posters and in newspapers ordered by the 
court; 

(3) give notice to the naval prize commis- 
sioner at least five days before the sale; and 

(4) keep the goods open for inspection for at 
least three days before the sale. 

(b) An auctioneer of known skill in the busi- 
ness to which the sale pertains shall be em- 
ployed by the Secretary of the Navy to make 
the sale. The auctioneer, or his agent, shall col- 
lect and deposit the gross proceeds of the sale. 
The auctioneer and his agent are responsible to 
the marshal for the conduct of the sale and the 
collection and deposit of the gross proceeds. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 479.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7666 


34 U.S.C. 1144. 


R.S. 4628. 





The statement in subsection (b) of the responsibility 
of the auctioneer and agent to the marshal in the col- 
lection and deposit of proceeds is inserted to clarify the 
marshal's functions. It is derived from 34 U.S.C. 1139, 
and appears in §7662 of this title. 



§ 7667. Transfer of prize property to another dis- 
trict for sale 

(a) In the case of any prize property ordered to 
be sold, if the court believes that it will be in 
the interest of all parties to have the property 
sold in a judicial district other than the one in 
which the proceedings are pending, the court 
may direct the marshal to transfer the property 
to the district selected by the court for the sale, 
and to insure it. In such a case the court shall 
give the marshal proper orders as to the time 
and manner of conducting the sale. 

(b) When so ordered the marshal shall transfer 
the property and keep it safely. He is respon- 
sible for its sale in the same manner as if the 
property were in his own district and for the de- 
posit of the gross proceeds with the Treasurer of 
the United States or public depositary nearest 
to the place of sale, subject to the order of the 
court for the district where the adjudication is 
pending. 

(c) The necessary expenses of insuring, trans- 
ferring, receiving, keeping, and selling the prop- 
erty are a charge upon it and upon the proceeds. 
Whenever any such expense is paid in advance 
by the marshal, any amount not repaid to him 
from the proceeds shall be allowed to him as in 
the case of expenses incurred in suits in which 
the United States is a party. 

(d) If the Secretary of the Navy believes that 
it will be in the interest of all parties to have 
the property sold in a judicial district other 
than the one in which the proceedings are pend- 
ing, he may, either by a general regulation or by 
a special direction in the cause, require the mar- 
shal to transfer the property from the district in 
which the judicial proceedings are pending to 
any other district for sale. In such a case pro- 
ceedings shall be had as if the transfer had been 
made by order of the court. 
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(Aug. 10, 1956, oh. 1041, 70A Stat. 479.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7667 


34U.8.C. 1145. 


R.S. 4629. 





34 U.S.C. 1145 and this section reflect the Act of May 
29, 1920, ch. 214, §1, 41 Stat. 654, which requires substi- 
tution of "Treasurer of the United States or public de- 
positary" for "assistant treasurer". 

In subsection (b) the words "He is responsible for its 
sale" are substituted for the words "It shall be the duty 
of the marshal to * * * sell the same", because, as 
shown in §7666 of this title, the marshal does not sell 
the property himself but supervises the auctioneer who 
conducts the sale. 

§ 7668. Disposition of prize money 

The net proceeds of all property condemned as 
prize shall be decreed to the United States and 
shall be ordered by the court to be paid into the 
Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 480.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7668 


34 U.S.C. 1151. 


R.S. 4630; R.S. 4641. 





R.S. 4630 provided that in some circumstances the 
captors were to receive the net proceeds of prize prop- 
erty and in other circumstances they were to receive 
half and the United States was to receive the other 
half. The Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, 
repealed "all provisions of law authorizing- the distribu- 
tion among captors of the whole or any portion of the 
proceeds of vessels, or any property hereafter captured, 
condemned as prize". Thus the only part of R.S. 4630 
that remains in effect, as is indicated in 34 U.S.C. 1151, 
is that part which provides that proceeds shall be de- 
creed to the United States. The section is so worded. 
R.S. 4641 stated how proceeds decreed to captors should 
be divided among them. These provisions were elimi- 
nated by the Act of March 3, 1899, supra. All that re- 
mains of R.S. 4641, as is indicated in 34 U.S.C. 1151, is 
the provision that proceeds decreed to the United 
States shall be paid into the Treasury, and the section 
is worded accordingly. 

§ 7669. Security for costs 

The court may require any party to give secu- 
rity for costs at any stage of the cause and upon 
filing an appeal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 480.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7669 


34 U.S.C. 1148. 


R.S. 4638. 





The word "filing" is substituted for the word "claim- 
ing". 



§ 7670. Costs and expenses a charge on prize 
property 

(a) Costs and expenses allowed by the court in- 
cident to the bringing in, custody, preservation, 
insurance, and sale or other disposal of prize 
property are a charge upon the property and 
shall be paid from the proceeds thereof, unless 
the court decrees restitution free from such a 
charge. 



(b) Charges for work and labor, materials fur- 
nished, or money paid must be supported by affi- 
davit or vouchers. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 480.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7670(a) 


34 U.S.C. 1149. 


R.S. 4639. 


7670(b) 


34 U.S.C. 1150 (2d sen- 


R.S. 4640 (2d sentence). 




tence). 





§ 7671. Payment of costs and expenses from prize 
fund 

(a) Payment may not be made from a prize 
fund except upon the order of the court. The 
court may, at any time, order the payment, 
from the deposit made with the Treasurer or 
public depositary in the cause, of costs or 
charges accrued and allowed. 

(b) When the cause is finally disposed of, the 
court shall order the Treasurer or public de- 
positary to pay the costs and charges allowed 
and unpaid. If the final decree is for restitution, 
or if there is no money subject to the order of 
the court in the cause, costs or charges allowed 
by the court and not paid by the claimants shall 
be paid out of the fund for paying the expenses 
of suits in which the United States is a party or 
is interested. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 480.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7671 


34 U.S.C. 1150 (less 2d 
sentence). 


R.S. 4640 (less 2d sen- 
tence). 





In subsection (b) the words "or orders" after "order" 
are omitted as surplusage. The words "a charge upon 
and" are omitted as surplusage. 



§ 7672. Recaptures: award of salvage, costs, and 
expenses 

(a) If a vessel or other property that has been 
captured by a force hostile to the United States 
is recaptured, and the court believes that the 
property had not been condemned as prize by 
competent authority before its recapture, the 
court shall award an appropriate sum as salvage. 

(b) If the recaptured property belonged to the 
United States, it shall be restored to the United 
States, and costs and expenses ordered to be 
paid by the court shall be paid from the Treas- 
ury. 

(c) If the recaptured property belonged to any 
person residing within or under the protection of 
the United States, the court shall restore the 
property to its owner upon his claim and on pay- 
ment of such sum as the court may award as sal- 
vage, costs, and expenses. 

(d) If the recaptured property belonged to any 
person permanently residing within the terri- 
tory and under the protection of any foreign 
government in amity with the United States, 
and, by the law or usage of that government, the 
property of a citizen of the United States would 
be restored under like circumstances of recap- 
ture, the court shall, upon the owner's claim, re- 
store the property to him under such terms as 
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the law or usage of that government would re- 
quire of a citizen of the United States under like 
circumstances. If no such law or usage is known, 
the property shall be restored upon the payment 
of such salvage, costs, and expenses as the court 
orders. 

(e) Amounts awarded as salvage under this 
section shall be paid to the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 481.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7672 


34 U.S.C. 1158 (less last 
sentence). 


R.S. 4652 (less last sen- 
tence). 





In subsection (c) the words "restore the property" are 
substituted for the words "adjudge to be restored." A 
similar substitution is made in subsection (d). 

In subsection (d) the words "foreign government" are 
substituted for the words "foreign prince, government, 
or state". 

Subsection (e) is derived from the next to the last 
sentence of R.S. 4652 which, when enacted, read: 

"The whole amount awarded as salvage shall be de- 
creed to the captors and no part to the United States, 
and shall be distributed as in the case of proceeds of 
property condemned as prize." 

The Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, re- 
pealed all laws authorizing the distribution of prize 
money to captors. Accordingly, 34 U.S.C. 1158 states: 

"The whole amount awarded as salvage shall be dis- 
posed of as in the case of proceeds of property con- 
demned as prize." 

As shown in §7668 of this title, the net proceeds of 
property condemned as prize must be decreed to the 
United States. Subsection (e) is phrased so as to state 
directly, instead of by reference, the fact that the 
amount awarded as salvage is paid to the government. 
While this is apparently inconsistent with R.S. 4652 as 
originally enacted, it is consistent with the intent ex- 
pressed by Congress in the provision of the Act of 
March 3, 1899 (supra), which repealed provisions relat- 
ing to the distribution of prize money and bounty to 
crews. This act, it is true, did not mention salvage; and 
salvage money is still occasionally awarded to crews of 
naval vessels. However, such occasions are rare, and it 
is the general policy of the Department of the Navy not 
to claim salvage on behalf of its personnel. No case ap- 
pears in which salvage derived from prize has been 
claimed for such personnel. Prize salvage is more close- 
ly related to prize money than it is to other salvage. 
The determination by Congress that captors should not 
share in the proceeds of prizes is, therefore, as in 34 
U.S.C. 1158, carried through the revised section to sal- 
vage derived from prize. The word "amounts" is sub- 
stituted for the words "the whole amount". 

§ 7673. Allowance of expenses to marshals 

The marshal shall be allowed his actual and 
necessary expenses for the custody, care, preser- 
vation, insurance, and sale or other disposal of 
the prize property, and for executing any order 
of the court in the prize cause. Charges of the 
marshal for expenses or disbursements shall be 
allowed only upon his oath that they have been 
necessarily incurred for the purpose stated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 481.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7673 


34 U.S.C. 1153. 


R.S. 4645. 





34 U.S.C. 1153 and the revised section reflect the Act 
of May 28, 1896, ch. 252, §6, 29 Stat. 179, which provided 



that marshals should receive annual salaries in lieu of 
the fees and emoluments previously allowed them. 

§ 7674. Payment of witness fees 

If the court allows fees to any witness in a 
prize cause, or fees for taking evidence out of 
the district in which the court sits, and there is 
no money subject to its order in the cause, the 
marshal shall pay the fees. He shall be repaid 
from any money deposited to the order of the 
court in the cause. Any amount not so repaid to 
the marshal shall be allowed him as witness fees 
paid by him in cases in which the United States 
is a party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 481.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7674 


34 U.S.C. 1157. 


R.S. 4651. 





§ 7675. Commissions of auctioneers 

(a) The Secretary of the Navy may establish a 
scale of commissions to be paid to auctioneers 
employed to make sales of prize property. These 
commissions are in full satisfaction of expenses 
as well as services. The scale may in no case 
allow a commission in excess of — 

(1) V2 of 1 percent on any amount exceeding 
$10,000 on the sale of a vessel; and 

(2) 1 percent on any amount exceeding $10,000 
on the sale of other prize property. 

(b) If no such scale is established, auctioneers 
in prize causes shall be paid such compensation 
as the court considers just under the circum- 
stances of each case. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 481.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7675 


34 U.S.C. 1156. 


R.S. 4650. 





The word "amount" is substituted for the word 
"sum". 



§ 7676. Compensation of prize commissioners and 
special prize commissioners 

(a) Naval prize commissioners and naval spe- 
cial prize commissioners may not receive com- 
pensation for their services in prize causes other 
than that to which they are entitled as officers 
of the Navy. 

(b) Prize commissioners and special prize com- 
missioners, except naval prize commissioners 
and naval special prize commissioners, are enti- 
tled to just and suitable compensation for their 
services in prize causes. The amount of com- 
pensation in each cause shall be determined by 
the court and allowed as costs. 

(c) Annually, on the anniversary of his ap- 
pointment, each prize commissioner and special 
prize commissioner, except a naval prize com- 
missioner or a naval special prize commissioner, 
shall submit to the Attorney General an account 
of all amounts received for his services in prize 
causes within the previous year. Of the amounts 
reported, each such commissioner may retain 
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not more than $3,000, which is in full satisfac- 
tion for all his services in prize causes for that 
year. He shall pay any excess over that amount 
into the Treasury. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 482.) 



Historical and Revision Notes 



Revised 
section 



7676(a) . 



7676(b) . 
7676(c) . 



Source (U.S. Code) 



34 U.S.C. 1137 (as applica- 
ble to compensation of 
naval prize commis- 
sioner). 

34 U.S.C. 1163 (as applica- 
ble to compensation of 
naval special prize 
commissioner). 

34 U.S.C. 1154. 
34 U.S.C. 1155. 



Source (Statutes at Large) 



R.S. 4621 (as applicable 
to compensation of 
naval prize commis- 
sioner); Nov. 14. 1945, 
ch. 472. §2. 59 Stat. 581. 

Aug-. 18, 1942, ch. 553, §5 
(as applicable to com- 
pensation of naval spe- 
cial prize commis- 
sioner). 56 Stat. 746. 

R.S. 4646. 

R.S. 4647. 



In subsection (c) the words "on the anniversary of his 
appointment" are inserted for clarity, as "year" in the 
context of this section means a year of service as prize 
commissioner. The words "and shall be credited to the 
fund for paying naval pensions" are omitted because 
the Act of June 26, 1934, ch. 756, §9, 48 Stat. 1229, abol- 
ished the naval pension fund and provided that moneys 
previously required to be paid into it should be depos- 
ited in the Treasury as miscellaneous receipts. The 
words "as miscellaneous receipts" are omitted as sur- 
plusage. The word "amounts" is substituted for the 
word "sums". 

34 U.S.C. 1154 and 1155 and this section reflect the Act 
of May 28, 1896, ch. 252, §6, 29 Stat. 179, 180, which pro- 
vided that United States attorneys should receive fixed 
annual salaries in lieu of the fees and emoluments pre- 
viously authorized. 

§ 7677. Accounts of clerks of district courts 

(a) The clerk of each district court, for the 
purpose of the final decree in each prize cause, 
shall keep account of — 

(1) the amount deposited with the Treasurer 
or public depositary, subject to the order of 
the court in the cause; and 

(2) the amounts ordered to be paid therefrom 
as costs and charges. 

(b) The clerk shall draw the orders of the 
court for the payment of costs and allowances 
and for the disposition of the residue of the prize 
fund in each cause. 

(c) The clerk shall send to the Secretary of the 
Treasury and the Secretary of the Navy — 

(1) copies of final decrees in prize causes; and 

(2) a semi-annual statement of the amounts 
allowed by the court, and ordered to be paid, 
within the preceding six months to the prize 
commissioners and special prize commis- 
sioners for their services. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 482.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7677 


34 U.S.C. 1152. 


R.S. 4644. 





34 U.S.C. 1152 and this section reflect modifications of 
R.S. 4644 effected by— 

(1) Act of May 28, 1896, ch. 252, §6, 29 Stat. 179, which 
provided for fixed annual salaries for United States at- 
torneys and marshals; 

(2) Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, 
which repealed all laws authorizing distribution of 
prize proceeds to captors; 



(3) Act of February 26, 1919, ch. 49, §1, 40 Stat. 1182, 
which provided that clerks of United States district 
courts should receive fixed annual salaries; and 

(4) Act of May 29, 1920, ch. 214, 41 Stat. 654, which 
abolished the offices of assistant treasurers and distrib- 
uted their functions. 

§ 7678. Interfering with delivery, custody, or sale 
of prize property 

Whoever willfully does, or aids or advises in 
the doing of, any act relating to the bringing in, 
custody, preservation, sale, or other disposition 
of any property captured as prize, or relating to 
any documents or papers connected with the 
property or to any deposition or other document 
or paper connected with the proceedings, with 
intent to defraud, delay, or injure the United 
States or any claimant of that property, shall be 
fined not more than $10,000 or imprisoned not 
more than five years, or both. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 482.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7678 


34 U.S.C. 1167. 


Mar. 4, 1909, ch. 321. §38, 
35 Stat. 1096. 





The words "captor or" between "any" and "claim- 
ant" are omitted because the Act of March 3, 1899, ch. 
413, §13, 30 Stat. 1007, repealed all laws authorizing the 
distribution of prize proceeds to captors. These words 
were apparently carried over inadvertently to §38 of 
the 1909 Act from the source of that section, namely 
R.S. 5441. 

The section is worded in the style of Title 18, U.S. 
Code. 

§ 7679. Powers of district court over prize prop- 
erty notwithstanding appeal 

Notwithstanding an appeal, the district court 
may make and execute all necessary orders for 
the custody and disposal of prize property. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 483.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7679 


34 U.S.C. 1147. 


R.S. 565; R.S. 4637. 





34 U.S.C. 1147 and this section reflect— 

(1) Act of March 3, 1899, ch. 413, §13, 30 Stat. 1007, 
which repealed all laws authorizing distribution of 
prize proceeds to captors; 

(2) Acts of March 3, 1911, ch. 231, §128, 36 Stat. 1133, 
and February 13, 1925, ch. 229, §1, 43 Stat. 938, which de- 
fined the appellate jurisdiction of the United States 
circuit courts, and provided that the Supreme Court 
should not directly review district court decisions ex- 
cept in specified cases, not including prize cases; and 

(3) Act of June 25, 1948, ch. 646, 62 Stat. 869, which re- 
pealed the Acts of February 13, 1925, and March 3, 1911, 
supra, but enacted similar provisions and changed the 
name of United States Circuit Courts of Appeals to 
United States Courts of Appeals for the several cir- 
cuits. 

Reference to the court is omitted from 34 U.S.C. 1147 
and from the revised section in view of the 1948 Act. 

§ 7680. Appeals and amendments in prize causes 

(a) A United States Court of Appeals may 
allow an appeal in a prize cause if it appears 
that a notice of appeal was filed with the clerk 
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of the district court within thirty days after the 
final decree in that cause. 

(b) A United States Court of Appeals, if in its 
opinion justice requires it, may allow amend- 
ments in form or substance of any appeal in a 
prize cause. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 483.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7680 


34U.8.C. 1146. 


R.S. 1006; R.S. 4636. 





34 U.S.C. 1146 and this section reflect— 

(1) Acts of March 3, 1911, ch. 231, §128, 36 Stat. 1133, 
and February 13, 1925, ch. 229, §1, 43 Stat. 938, which de- 
fined the appellate jurisdiction of the United States 
Circuit Courts of Appeals; and 

(2) Act of June 25, 1948, ch. 646, 62 Stat. 869, which re- 
pealed the 1911 and 1925 Acts, but enacted similar provi- 
sions and changed the name of the circuit courts to 
United States Courts of Appeals for the several cir- 
cuits. 

The words "or of intention to appeal" are omitted as 
surplusage. Formerly "notices of appeal" were filed in 
some courts and "notices of intention to appeal" were 
filed in others. The difference was in terminology, not 
in substance. These notices are now known as "notices 
of appeal". The words "next" and "the rendition of" 
are omitted as surplusage. 

§7681. Reciprocal privileges to cobelligerent 

(a) A cobelligerent of the United States that 
consents to the exercise of jurisdiction conferred 
by section 7652(a) of this title with respect to 
any prize of the United States brought into the 
territorial waters of the cobelligerent or appro- 
priated for the use of the United States within 
those territorial waters shall be given, upon 
proclamation by the President of the United 
States, like privileges with respect to any prize 
captured under the authority of that cobellig- 
erent and brought into the territorial waters of 
the United States or appropriated for the use of 
the cobelligerent within the territorial waters of 
the United States. 

(b) Reciprocal recognition shall be given to 
the jurisdiction acquired by courts of a cobellig- 
erent under this section and full faith and credit 
shall be given to all proceedings had or judg- 
ments rendered in the exercise of that jurisdic- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 483.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7681 


34 U.S.C. 1165. 


Aug. 18, 1942, ch. 553. §7, 
56 Stat. 747. 





The words "taking or" before "appropriation" and 
the words "taken or" before "appropriated" are omit- 
ted as surplusage. 



Reciprocal Privileges 

The Governments listed below are accorded like 
privileges with respect to prizes captured under author- 
ity of the said Governments and brought into the terri- 
torial waters of the United States or taken or appro- 
priated in the territorial waters of the United States 
for the use of the said Governments, namely: Australia, 
Proo. No. 2617, Aug. 16, 1944, 9 F.R. 9969; Canada, Proc. 
No. 2594, Sept. 27, 1943, 8 F.R. 13217; India, Proc. No. 



2601, Dec. 6, 1943, 8 F.R. 16351; New Zealand, Proc. No. 
2582, Apr. 2, 1943, 8 F.R. 4275; United Kingdom, Proc. No. 
2575, Feb. 2, 1944, 8 F.R. 1429. 

CHAPTER 657— STAY OF JUDICIAL 
PROCEEDINGS 

Sec. 

7721. Scope of chapter. 

7722. Stay of suit. 

7723. Stay of proceedings for preserving evidence 

after stay of suit. 

7724. Stay of proceedings for taking evidence be- 

fore suit is filed. 

7725. Stay extended or shortened. 

7726. Reconsideration of stay. 

7727. Duration of stay. 

7728. Restricted certificate. 

7729. Investigation before issue of certificate. 

7730. Evidence admissible when witness is not 

available. 

§ 7721. Scope of chapter 

(a) This chapter applies to any suit against the 
United States under chapter 311 of title 46 for — 

(1) damage caused by a vessel in the naval 
service; or 

(2) compensation for towage or salvage serv- 
ices, including contract salvage, rendered to a 
vessel in the naval service. 

(b) In this chapter, the term "vessel in the 
naval service" means — 

(1) any vessel of the Navy, manned by the 
Navy, or chartered on bareboat charter to the 
Navy; or 

(2) when the Coast Guard is operating as a 
service in the Navy, any vessel of the Coast 
Guard, manned by the Coast Guard, or char- 
tered on bareboat charter to the Coast Guard. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 483; Pub. L. 
96-513, title V, §513(43), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 100-26, §7(k)(10), Apr. 21, 1987, 101 
Stat. 284; Pub. L. 103-35, title II, §201(c)(ll), May 
31, 1993, 107 Stat. 98; Pub. L. 109-304, § 17(a)(6), 
Oct. 6, 2006, 120 Stat. 1706.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7721(a) 


46 U.S.C. 791 (2d sen- 


July 3, 1944, ch. 399, § 1 




tence). 


(2d sentence), 58 Stat. 






723 


7721(b) 


46 U.S.C. 793. 


July 3, 1944, ch. 399, §3, 58 






Stat. 724. 



In subsection (a) the words "wherein a claim is 
made" are omitted as surplusage. The words "vessel in 
the naval service" are substituted for the words "vessel 
in the Navy, or in the naval service" for brevity. No 
change in meaning results, since the term used in sub- 
section (a) is defined in subsection (b). 

In subsection (b) the words "service in" are sub- 
stituted for the words "part of" to conform to the ter- 
minology used in 14 U.S.C. 3. 

Amendments 

2006 — Subsec. (a). Pub. L. 109-304 substituted "chapter 
311 of title 46" for "the Act of March 3, 1925 (commonly 
referred to as the 'Public Vessels Act') (46 U.S.C. App. 
781-790)". 

1993— Subsec. (a). Pub. L. 103-35 substituted "(46 
U.S.C. App. 781-790)" for "(46 U.S.C. 781-790)". 

1987— Subsec. (b). Pub. L. 100-26 inserted ", the term" 
after "In this chapter". 

1980— Subsec. (a). Pub. L. 96-513 substituted "the Act 
of March 3, 1925 (commonly referred to as the 'Public 
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Vessels Act') (46 U.S.C. 781-790)" for "sections 781-790 of 
title 46". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including' the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 7722. Stay of suit 

(a) Whenever in time of war the Secretary of 
the Navy certifies to a court, or to a judge of a 
court, in which a suit described in section 7721 of 
this title is pending, that the prosecution of the 
suit would tend to endanger the security of 
naval operations in the war, or would tend to 
interfere with those operations, all further pro- 
ceedings in the suit shall be stayed. 

(b) A stay under this section does not suspend 
the issue of process to take or preserve evidence 
to be used in the trial or prevent the completion 
of action under similar process issued before the 
stay. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 484.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7722(a) 
7722(b) 


46 U.S.C. 791 (1st sen- 
tence, less applicabil- 
ity to duration of 
stay). 

46 U.S.C. 791 (less 1st and 
2d sentences and less 
proviso). 


July 3, 1944, ch. 399. §1 
(1st sentence, less ap- 
plicability to duration 
of stay), 58 Stat. 723. 

July 3, 1944, ch. 399. §1 
(less 1st and 2d sen- 
tences and less pro- 
viso), 58 Stat. 723. 



In subsection (a) the word "forthwith" is omitted as 
surplusage. 

In subsection (b) the words "of proceedings in pend- 
ing suits as provided" are omitted as surplusage. The 
words "does not suspend" are substituted for the words 
"shall not operate to suspend". The words "of the is- 
sues" and "the authority of" are omitted as surplusage. 
The words "issued before the stay" are substituted for 
the words "already issued at the time of such stay of 
suit". 

§7723. Stay of proceedings for preserving evi- 
dence after stay of suit 

If, at the time of certification under section 
7722 of this title, or at any time before the ter- 
mination of the stay based on the certificate, 
the Secretary of the Navy files with the court an 
additional certificate to the effect that the issue 
of any process to preserve evidence or the com- 
pletion of action on process previously issued 
would tend to endanger the security of the 
United States or of any of its naval or military 
operations in the war, or would tend to interfere 
with those operations, then all proceedings for 
the taking or preserving of evidence to be used 
by either party in the trial shall be stayed. 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7723 


46 U.S.C. 791 (proviso, 
less applicability to 
duration of stay). 


July 3, 1944, ch. 399, §1 
(proviso, less applica- 
bility to duration of 
stay), 58 Stat. 723. 





The word "stayed" is substituted for the word "sus- 
pended" for uniformity and clarity. 



§ 7724. Stay of proceedings for taking evidence 
before suit is filed 

(a) If in time of war, with respect to any claim 
against the United States on which a suit de- 
scribed in section 7721 of this title would lie, the 
Secretary of the Navy certifies to the court, or 
to a judge of the court, in which proceedings are 
pending for — 

(1) the granting of a dedimus potestatem to 
take depositions; 

(2) a direction to take depositions in perpe- 
tuam rei memoriam; or 

(3) the taking of depositions or production of 
evidence pursuant to such dedimus potestatem 
or direction, or pursuant to any other proceed- 
ings for the purpose; 

that the proceedings would tend to endanger the 
security of the United States or any of its naval 
or military operations in the war, or would tend 
to interfere with those operations, then the pro- 
ceedings may not be started or, if they have 
been started, they shall, when the certificate is 
filed, be stayed. 

(b) The time during which a claimant may file 
suit of the type described in section 7721 of this 
title is computed by excluding the time during 
which a stay under this section or any extension 
of such a stay is in effect. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 484.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7724 


46 U.S.C. 792 (less appli- 
cability to duration of 

stay). 

46 U.S.C. 796. 


July 3, 1944, ch. 399, §2 
(less applicability to 
duration of stay), 58 
Stat. 724. 

July 3, 1944. ch. 399, §6. 58 
Stat. 726. 





In subsection (b) the words "upon a claim against the 
United States" and "as to any proceedings by or on be- 
half of such claimant for the taking of a deposition or 
the production of evidence in connection with or in re- 
lation to such claim" are omitted as surplusage. 



§ 7725. Stay extended or shortened 

The Secretary of the Navy, when a stay under 
this chapter is in effect, may file with the court, 
or a judge of the court, a certificate extending 
or shortening the time stated in the prior cer- 
tificate. The filing of such a new certificate ex- 
tends or shortens the stay to the period specified 
in the new certificate or terminates the stay if 
the new certificate so states. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 484.) 



(Aug. 10, 1956, ch. 1041, 70A Stat. 484.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7725 


46 U.S.C. 794 (1st, and 9th 


July 3, 1944, ch. 399, §4 




(less proviso), sen- 


(1st, and 9th (less pro- 




tences). 


viso), sentences), 58 






Stat. 724. 



The words "or suspension", "either of prosecution of 
the suit or of the taking of testimony", "during' which 
the prosecution of such suit or taking of such deposi- 
tion or production of evidence would tend to endanger 
the security of the United States or of such operations 
in time of war, or to interfere therewith", "as the case 
may be", and "in relation to which it is made shall 
continue in effect" are omitted as surplusage. 

§ 7726. Reconsideration of stay 

(a) A claimant or party who considers himself 
adversely affected by a stay under this chapter 
may serve a written notice on the Secretary of 
the Navy at Washington, D.C., requesting him to 
reconsider the stay previously issued and to 
issue a new certificate. The notice shall identify 
the stay by means of an attached copy of the 
certificate of the Secretary or a sufficient de- 
scription of the stay. The notice may not con- 
tain any recital of the facts or circumstances in- 
volved. 

(b) Within ten days after receiving notice 
under this section, the Secretary or his designee 
shall hold a secret meeting at which the claim- 
ant or party, or his representative, may present 
any facts and arguments he thinks material. 

(c) Within ten days after a hearing under this 
section, the Secretary shall file with the court 
that ordered the stay a new certificate stating 
whether the stay is then to be terminated or for 
what period the stay is to continue in effect. If 
the Secretary fails to file a new certificate, the 
court, upon application by the claimant or 
party, shall issue an order directing the Sec- 
retary to file a new certificate within a specified 
time. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7726(a) 


46 U.S.C. 794 (2d, 3d, and 


July 3, 1944, ch. 399, §4 




4th sentences). 


(2d, 3d, and 4th sen- 






tences), 58 Stat. 724. 


7726(b) 


46 U.S.C. 794 (5th sen- 


July 3, 1944, ch. 399, §4 




tence). 


(5th sentence), 58 Stat. 






724. 


7726(0) 


46 U.S.C. 794 (6th and 7th 


July 3, 1944, ch. 399, §4 




sentences). 


(6th and 7th sen- 






tences), 58 Stat. 724. 



In subsection (a) the words "then in effect", "upon 
which the stay is based", and "for its identification" 
are omitted as surplusage. 

In subsection (b) the words "with respect to whether 
or not a stay should be issued or maintained" are omit- 
ted as surplusage. The words "his designee" are sub- 
stituted for the words "some official designated by 
him" for brevity. 

In subsection (c) the words "that ordered the stay" 
are substituted for the words "in which said stay is 
pending or the court in which the proceeding stayed 
was instituted" for brevity and clarity. 

§ 7727. Duration of stay 

A stay of proceedings under this chapter re- 
mains in effect for the period specified in the 



certificate upon which it was based unless the 
Secretary of the Navy issues a new certificate 
under section 7725 or 7726 of this title changing 
the termination date. However, a stay under 
this chapter may not remain in force longer 
than six months after the cessation of hos- 
tilities. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7727 


46 U.S.C. 791 (1st sen- 
tence as applicable to 
duration of stay, and 
proviso as applicable 
to duration of stay). 

46 U.S.C. 792 (as applica- 
ble to duration of 
stay). 

646 U.S.C. 794 (8th sen- 
tence and proviso of 
9th sentence). 


July 3, 1944, ch. 399, §1 
(1st sentence as appli- 
cable to duration of 
stay, and proviso as 
applicable to duration 
of stay), 58 Stat. 723. 

July 3, 1944, ch. 399, §2 
(as applicable to dura- 
tion of stay). 58 Stat. 
724. 

July 3, 1944, ch. 399, §4 
(8th sentence and pro- 
viso of 9th sentence), 
58 Stat. 724. 





§ 7728. Restricted certificate 

The Secretary of the Navy may restrict a cer- 
tificate issued under this chapter so that it 
stays only the taking of testimony of certain 
witnesses or the production of evidence on cer- 
tain subjects. The proceedings not stayed may 
continue. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7728 


46 U.S.C. 794 (10th sen- 


July 3. 1944, ch. 399, §4 




tence). 


(10th sentence), 58 






Stat. 724. 



The words "The Secretary of the Navy may restrict 
a certificate" are substituted for the words "Any cer- 
tificate * * * by the Secretary of the Navy * * * may, 
in his discretion, be restricted." The words "the pro- 
duction of" are inserted for clarity. The words "in 
which event" are omitted as surplusage. 

§ 7729. Investigation before issue of certificate 

The Secretary of the Navy may not issue a 
certificate under this chapter until he satisfies 
himself by investigation that it is necessary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7729 


46 U.S.C. 794 (less 1st 10 


July 3, 1944, ch. 399, §4 




sentences). 


(less 1st 10 sentences). 






58 Stat. 724. 



§ 7730. Evidence admissible when witness is not 
available 

Whenever the court is satisfied by appropriate 
evidence or by agreement of counsel that the 
United States or the claimant is unable after 
reasonable efforts to secure the testimony of a 
witness and — 

(1) the United States or the claimant has 
been prevented by a stay under this chapter 
from examining the witness; or 

(2) the United States establishes that it has 
refrained from bringing a suit or from taking 
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the testimony of the witness in a pending suit 
to avoid endangering the security of naval op- 
erations or interfering with such operations; 

the court shall receive in evidence in place of 
the testimony of the witness — 

(1) the affidavit of the witness duly sworn to 
before a notary public or other authorized offi- 
cer; or 

(2) the statement or testimony of the wit- 
ness before a court-martial, a court of inquiry, 
or an investigation; but the use of such state- 
ment or testimony does not, in any litigation, 
make the remainder of the record admissible 
or compel the United States to produce the re- 
mainder of the record. 

The court shall give such weight to the affida- 
vit, statement, or testimony as it considers 
proper under the circumstances. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 485.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7730 


46 U.S.C. 795. 


July 3, 1944, ch. 399, §5, 58 
Stat. 725. 





The words "naval", "board of investigation", and 
"Coast Guard investigation" are omitted as surplusage. 



CHAPTER 659— NAVAL MILITIA 

Sec. 

7851. Composition. 

7852. Appointment and enlistment in reserve com- 

ponents. 

7853. Release from Militia duty upon order to ac- 

tive duty In reserve components. 

7854. Availability of material for Naval Militia. 

§7851. Composition 

The Naval Militia consists of the Naval Militia 
of the States, the District of Columbia, Guam, 
and the Virgin Islands. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 486; Pub. L. 
109-163, div. A, title X, § 1057(a)(ll), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7851 


50 U.S.C. 1071. 


July 9, 1952, ch. 608. §501, 
66 Stat. 500. 





Amendments 

2006— Pub. L. 109-163 substituted "States, the District 
of Columbia, Guam, and the Virgin Islands" for 
"States, the Territories, and the District of Columbia". 



§7852. Appointment and enlistment in reserve 
components 

In the discretion of the Secretary of the Navy, 
any member of the Naval Militia may be ap- 
pointed or enlisted in the Navy Reserve or the 
Marine Corps Reserve in the grade for which he 
is qualified. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 486; Pub. L. 
109-163, div. A, title V, §515(b)(l)(W), Jan. 6, 2006, 
119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7852 


50 U.S.C. 1072. 


July 9, 1952. ch. 608, §502. 
66 Stat. 500. 





This section is written to indicate that the Secretary 
of the Navy has discretion in authorizing the appoint- 
ment or enlistment in the Naval Reserve of members of 
the Naval Militia but does not make such appointments 
or enlistments. Section 593 of this title, based on 50 
U.S.C. 942, 943, provides the manner in which all reserve 
appointments are made, and §510 of this title, based on 
50 U.S.C. 941, 952, 956 provides the authority to enlist 
persons in the reserve components. As worded, this sec- 
tion removes the conflicting statement of appointing 
authority, and allows appointments and enlistments to 
be controlled by these other provisions. The words 
"rank" and "or rating" are omitted as covered by the 
word "grade". 

Amendments 

2006— Pub. L. 109-163 substituted "Navy Reserve" for 
"Naval Reserve". 

§ 7853. Release from Militia duty upon order to 
active duty in reserve components 

When ordered to active duty, a member of the 
Navy Reserve or the Marine Corps Reserve who 
is a member of the Naval Militia is relieved 
from all service and duty in the Naval Militia 
from the date of active duty specified in his or- 
ders until he is released from active duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 486; Pub. L. 
109-163, div. A, title V, §515(b)(l)(X), Jan. 6, 2006, 
119 Stat. 3233.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7853 


50 U.S.C. 1073. 


July 9, 1952. ch. 608, §503. 
66 Stat. 500. 





The words "in the service of the United States" are 
omitted as covered by the definition of "active duty" 
in §101 of this title. The words "is relieved" are sub- 
stituted for the words "shall stand relieved". 



Amendments 

2006— Pub. L. 109-163 substituted "Navy Reserve" for 
"Naval Reserve". 

§ 7854. Availability of material for Naval Militia 

Under regulations prescribed by the Secretary 
of the Navy, vessels, material, armament, equip- 
ment, and other facilities of the Navy and the 
Marine Corps available to the Navy Reserve and 
the Marine Corps Reserve may also be made 
available for issue or loan to any State, the Dis- 
trict of Columbia, Guam, or the Virgin Islands 
for the use of its Naval Militia if — 

(1) at least 95 percent of the members of the 
portion or unit of the Naval Militia to which 
the facilities would be made available are 
members of the Navy Reserve or the Marine 
Corps Reserve; and 

(2) the organization, administration, and 
training of the Naval Militia conform to 
standards prescribed by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 486; Pub. L. 
109-163, div. A, title V, § 515(b)(l)(Y), title X, 
§1057(a)(12), Jan. 6, 2006, 119 Stat. 3233, 3441.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7854 


50 U.S.C. 1074. 


July 9, 1952, oh. 608. §504, 
66 Stat. 500. 





The words "are or may be made", before the word 
"available", are omitted as surplusage. 

In clause (1) the word "members" is substituted for 
the word "personnel". 



Amendments 

2006— Pub. L. 109-163 substituted "Navy Reserve" for 
"Naval Reserve" and "any State, the District of Co- 
lumbia, Guam, or the Virgin Islands" for "any State, 
any Territory, or the District of Columbia" in intro- 
ductory provisions and substituted "Navy Reserve" for 
"Naval Reserve" in par. (1). 

CHAPTER 661— ACCOUNTABILITY AND 
RESPONSIBILITY 

Sec. 

7861. Custody of departmental records and prop- 

erty. 

7862. Accounts of paymasters of lost or captured 

naval vessels. 

7863. Disposal of public stores by order of com- 

manding officer. 

Amendments 

1996— Pub. L. 104-106, div. A, title IX, §913(c)(3)(B)(ii), 
Feb. 10, 1996, 110 Stat. 411, substituted "Disposal of pub- 
lic stores" for "Disbursements" in item 7863. 

1986— Pub. L. 99-433, title V, § 514(b)(2), Oct. 1, 1986, 100 
Stat. 1054, renumbered items 7861 and 7862 as 7862 and 
7863, respectively, and inserted item 7861. 

1982— Pub. L. 97-295, §1(51)(D), Oct. 12, 1982, 96 Stat. 
1300, substituted "naval" for "public" in item 7861. 

§7861. Custody of departmental records and 
property 

The Secretary of the Navy has custody and 
charge of all books, records, papers, furniture, 
fixtures, and other property under the lawful 
control of the executive part of the Department 
of the Navy. 

(Added Pub. L. 99-433, title V, § 514(b)(2), Oct. 1, 
1986, 100 Stat. 1055.) 

Prior Provisions 

A prior section 7861 was renumbered section 7862 of 
this title. 

§7862. Accounts of paymasters of lost or cap- 
tured naval vessels 

When settling the account of a paymaster of a 
lost or captured naval vessel, the Comptroller 
General in settling money accounts, and the 
Secretary of the Navy in settling property ac- 
counts, shall credit the account of the pay- 
master for the amount of provisions, clothing, 
small stores, and money for which the pay- 
master is charged that the Comptroller General 
or Secretary believes was lost inevitably be- 
cause of the loss or capture. The paymaster is 
then free of liability for the provisions, clothing, 
small stores, and money. 

(Added Pub. L. 97-258, §2(b)(12)(B), Sept. 13, 1982, 
96 Stat. 1057, §7861; amended Pub. L. 97-295, 
§1(51)(C), Oct. 12, 1982, 96 Stat. 1300; renumbered 
§7862, Pub. L. 99-433, title V, § 514(b)(1), Oct. 1, 
1986, 100 Stat. 1054.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7861 


31:44 (1st sentence). 
31:104. 


June 10, 1921, ch. 18, §304 
(1st par. 1st sentence), 
42 Stat. 24. 

R.S. §284: Feb. 18, 1875, 
ch. 80. §1 (4th complete 
par. on p. 317), 18 Stat. 
317. 





The word "naval" is substituted for "belonging to the 
Navy of the United States" to eliminate unnecessary 
words. The words "Secretary of the Navy" are sub- 
stituted for "Paymaster General of the Navy" because 
of section 1 of the Act of March 29, 1894 (ch. 49, 28 Stat. 
47), and 10:5061. The words "the account of the pay- 
master" are substituted for "him" for clarity. The 
words "such portion of the", "on their books", and "of 
a public vessel" are omitted as surplus. The words "free 
of" are substituted for "fully exonerated by such credit 
from all" to eliminate unnecessary words. The words 
"so proved to have been captured or lost" are omitted 
as surplus. 

Prior Provisions 

A prior section 7862 was renumbered section 7863 of 
this title. 

Amendments 

1982— Pub. L. 97-295 substituted "naval" for "public" 
in section catchline. 

§ 7863. Disposal of public stores by order of com- 
manding officer 

When settling an account of a disbursing offi- 
cial, the Comptroller General shall allow dis- 
posal of public stores the disbursing official 
made under an order of a commanding officer 
when presented with satisfactory evidence that 
the order was made and that the stores were dis- 
posed of as the order provided. The commanding 
officer is accountable for the disposal. 

(Added Pub. L. 97-258, §2(b)(12)(B), Sept. 13, 1982, 
96 Stat. 1057, §7862; renumbered §7863, Pub. L. 
99-433, title V, § 514(b)(1), Oct. 1, 1986, 100 Stat. 
1054; amended Pub. L. 104-106, div. A, title IX, 
§ 913(c)(3)(A), (B)(1), Feb. 10, 1996, 110 Stat. 411; 
Pub. L. 104-201, div. A, title X, §1074(a)(20), Sept. 
23, 1996, 110 Stat. 2660.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


7862 


31:44 (1st sentence). 


June 10, 1921, ch. 18, §304 






(1st par. 1st sentence), 






42 Stat. 24. 




31:106. 


R.S. §285. 



The words "disbursing official" are substituted for 
"disbursing officer" for consistency with other titles of 
the United States Code. The words "Comptroller Gen- 
eral" are substituted for "General Accounting Office" 
for consistency. The words "of the Navy" are omitted 
because of the restatement. The words "when presented 
with" are substituted for "upon" for clarity. The words 
"by whose order such disbursement or disposal was 
made" are omitted as surplus. 

Amendments 

1996— Pub. L. 104-201 inserted "were" after "the 
stores" in first sentence. 

Pub. L. 104-106, §913(c)(3)(B)(i), substituted "Disposal 
of public stores" for "Disbursements" in section catch- 
line. 

Pub. L. 104-106, § 913(c)(3)(A), in first sentence, struck 
out "disbursements of public moneys or" after "Comp- 
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trailer General shall allow" and "the money was paid 
or" after "the order was made and that" and, in second 
sentence, struck out "disbursement or" after "com- 
manding- officer is accountable for the". 

CHAPTER 663— NAMES AND INSIGNIA 

Sec. 

7881. Unauthorized use of Marine Corps insignia. 

§7881. Unauthorized use of Marine Corps insig- 
nia 

(a) The seal, emblem, and initials of the 
United States Marine Corps shall be deemed to 
be insignia of the United States. 

(b) No person may, except with the written 
permission of the Secretary of the Navy, use or 
imitate the seal, emblem, name, or initials of 
the United States Marine Corps in connection 
with any promotion, goods, services, or commer- 
cial activity in a manner reasonably tending to 
suggest that such use is approved, endorsed, or 
authorized by the Marine Corps or any other 
component of the Department of Defense. 

(c) Whenever it appears to the Attorney Gen- 
eral of the United States that any person is en- 
gaged or is about to engage in an act or practice 
which constitutes or will constitute conduct 
prohibited by subsection (b), the Attorney Gen- 
eral may initiate a civil proceeding in a district 
court of the United States to enjoin such act or 
practice. Such court may, at any time before 
final determination, enter such restraining or- 
ders or prohibitions, or take such other action 
as is warranted, to prevent injury to the United 
States or to any person or class of persons for 
whose protection the action is brought. 

(Added Pub. L. 98-525, title XV, § 1532(a)(1), Oct. 
19, 1984, 98 Stat. 2631.) 

Savings Provision 

Section 1532(b) of Pub. L. 98-525 provided that: "The 
amendments made by subsection (a) [enacting this 
chapter] shall not affect rights that vested before the 
date of the enactment of this Act [Oct. 19, 1984]." 

CHAPTER 665— NATIONAL OCEANOGRAPHIC 
PARTNERSHIP PROGRAM 

Sec. 

7901. National Oceanographic Partnership Pro- 

gram. 

7902. National Ocean Research Leadership Council. 

7903. Ocean Research Advisory Panel. 

§7901. National Oceanographic Partnership Pro- 
gram 

(a) Establishment.— The Secretary of the 
Navy shall establish a program to be known as 
the "National Oceanographic Partnership Pro- 
gram". 

(b) Purposes. — The purposes of the program 
are as follows: 

(1) To promote the national goals of assuring 
national security, advancing economic devel- 
opment, protecting quality of life, and 
strengthening science education and commu- 
nication through improved knowledge of the 
ocean. 

(2) To coordinate and strengthen oceano- 
graphic efforts in support of those goals by — 

(A) identifying and carrying out partner- 
ships among Federal agencies, academia, in- 



dustry, and other members of the oceano- 
graphic scientific community in the areas of 
data, resources, education, and communica- 
tion; and 

(B) reporting annually to Congress on the 
program. 

(Added Pub. L. 104-201, div. A, title II, § 282(a)(1), 
Sept. 23, 1996, 110 Stat. 2470.) 

Congressional Findings 

Section 281 of Pub. L. 104r-201 provided that: "Con- 
gress finds the following: 

"(1) The oceans and coastal areas of the United 
States are among the Nation's most valuable natural 
resources, making substantial contributions to eco- 
nomic growth, quality of life, and national security. 

"(2) Oceans drive global and regional climate. 
Hence, they contain information affecting agri- 
culture, fishing, and the prediction of severe weather. 

"(3) Understanding of the oceans through basic and 
applied research is essential for using the oceans 
wisely and protecting their limited resources. There- 
fore, the United States should maintain its world 
leadership in oceanography as one key to its competi- 
tive future. 

"(4) Ocean research and education activities take 
place within Federal agencies, academic institutions, 
and industry. These entities often have similar re- 
quirements for research facilities, data, and other re- 
sources (such as oceanographic research vessels). 

"(5) The need exists for a formal mechanism to 
coordinate existing partnerships and establish new 
partnerships for the sharing of resources, intellectual 
talent, and facilities in the ocean sciences and edu- 
cation, so that optimal use can be made of this most 
important natural resource for the well-being of all 
Americans." 

§ 7902. National Ocean Research Leadership 
Council 

(a) Council. — There is a National Ocean Re- 
search Leadership Council (hereinafter in this 
chapter referred to as the "Council"). 

(b) Membership. — The Council is composed of 
the following members: 

(1) The Secretary of the Navy. 

(2) The Administrator of the National Oce- 
anic and Atmospheric Administration. 

(3) The Director of the National Science 
Foundation. 

(4) The Administrator of the National Aero- 
nautics and Space Administration. 

(5) The Deputy Secretary of Energy. 

(6) The Administrator of the Environmental 
Protection Agency. 

(7) The Commandant of the Coast Guard. 

(8) The Director of the United States Geo- 
logical Survey of the Department of the Inte- 
rior. 

(9) The Director of the Defense Advanced Re- 
search Projects Agency. 

(10) The Director of the Minerals Manage- 
ment Service of the Department of the Inte- 
rior. 

(11) The Director of the Office of Science and 
Technology. 

(12) The Director of the Office of Manage- 
ment and Budget. 

(13) The Under Secretary for Science and 
Technology of the Department of Homeland 
Security. 

(14) Other Federal officials the Council con- 
siders appropriate. 
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(c) Chairman and Vice Chairman. — (1) Except 
as provided in paragraph (2), the chairman and 
vice chairman of the Council shall be appointed 
every two years by a selection committee of the 
Council composed of, at a minimum, the Sec- 
retary of the Navy, the Administrator of the Na- 
tional Oceanic and Atmospheric Administration, 
and the Director of the National Science Foun- 
dation. The term of office of the chairman and 
vice chairman shall be two years. A person who 
has previously served as chairman or vice chair- 
man may be reappointed. 

(2) The first chairman of the Council shall be 
the Secretary of the Navy. The first vice chair- 
man of the Council shall be the Administrator of 
the National Oceanic and Atmospheric Adminis- 
tration. 

(d) Responsibilities— The Council shall have 
the following responsibilities: 

(1) To prescribe policies and procedures to 
implement the National Oceanographic Part- 
nership Program. 

(2) To review, select, and identify and allo- 
cate funds for partnership projects for imple- 
mentation under the program, based on the 
following criteria: 

(A) Whether the project addresses critical 
research objectives or operational goals, 
such as data accessibility and quality assur- 
ance, sharing of resources, education, or 
communication. 

(B) Whether the project has, or is designed 
to have, broad participation within the 
oceanographic community. 

(C) Whether the partners have a long-term 
commitment to the objectives of the project. 

(D) Whether the resources supporting the 
project are shared among the partners. 

(E) Whether the project has been subjected 
to adequate peer review. 

(3) To assess whether there is a need for a fa- 
cility (or facilities) to provide national cen- 
tralization of oceanographic data, and to es- 
tablish such a facility or facilities if deter- 
mined necessary. In conducting the assess- 
ment, the Council shall review, at a minimum, 
the following: 

(A) The need for a national oceanographic 
data center. 

(B) The need for a national coastal data 
center. 

(C) Accessibility by potential users of such 
centers. 

(D) Preexisting facilities and expertise. 

(e) Annual Report.— Not later than March 1 
of each year, the Council shall submit to Con- 
gress a report on the National Oceanographic 
Partnership Program. The report shall contain 
the following: 

(1) A description of activities of the program 
carried out during the fiscal year before the 
fiscal year in which the report is prepared, to- 
gether with a list of the members of the Ocean 
Research Advisory Panel and any working 
groups in existence during the fiscal year cov- 
ered. 

(2) A general outline of the activities 
planned for the program during the fiscal year 
in which the report is prepared. 

(3) A summary of projects continued from 
the fiscal year before the fiscal year in which 



the report is prepared and projects expected to 
be started during the fiscal year in which the 
report is prepared and during the following fis- 
cal year. 

(4) A description of the involvement of the 
program with Federal interagency coordi- 
nating entities. 

(5) The amounts requested, in the budget 
submitted to Congress pursuant to section 
1105(a) of title 31 for the fiscal year following 
the fiscal year in which the report is prepared, 
for the programs, projects, and activities of 
the program and the estimated expenditures 
under such programs, projects, and activities 
during such following fiscal year. 

(f) Partnership Program Office. — (1) The 
Council shall establish a partnership program 
office for the National Oceanographic Partner- 
ship Program. The Council shall use competitive 
procedures in selecting an operator for the part- 
nership program office. 

(2) The Council shall assign the following du- 
ties to the partnership program office: 

(A) To establish and oversee working groups 
to propose partnership projects to the Council 
and advise the Council on such projects. 

(B) To manage the process for proposing 
partnership projects to the Council, including 
managing peer review of such projects. 

(C) To submit to the Council an annual re- 
port on the status of all partnership projects 
and activities of the office. 

(D) Any additional duties for the adminis- 
tration of the National Oceanographic Part- 
nership Program that the Council considers 
appropriate. 

(3) The Council shall supervise the perform- 
ance of duties by the partnership program office. 

(g) Contract and Grant Authority.— The 
Council may authorize one or more of the de- 
partments or agencies represented on the Coun- 
cil to enter into contracts and make grants, 
using funds appropriated pursuant to an author- 
ization of appropriations for the National 
Oceanographic Partnership Program, for the 
purpose of implementing the program and carry- 
ing out the responsibilities of the Council. 

(h) Establishment and Forms of Partner- 
ship Projects. — (1) A partnership project under 
the National Oceanographic Partnership Pro- 
gram may be established by any instrument 
that the Council considers appropriate, includ- 
ing a memorandum of understanding, a coopera- 
tive research and development agreement, and 
any similar instrument. 

(2) Projects under the program may include 
demonstration projects. 

(Added Pub. L. 104-201, div. A, title II, § 282(a)(1), 
Sept. 23, 1996, 110 Stat. 2470; amended Pub. L. 
105-85, div. A, title II, § 241(a), title X, 
§1073(a)(64), Nov. 18, 1997, 111 Stat. 1665, 1903; 
Pub. L. 106-65, div. A, title X, §1066(a)(30), Oct. 5, 
1999, 113 Stat. 772; Pub. L. 107-296, title XVII, 
§1713, Nov. 25, 2002, 116 Stat. 2320.) 

Amendments 

2002— Subsec. (b)(13), (14). Pub. L. 107-296 added pars. 
(13) and (14). 

1999— Subsec. (e)(5). Pub. L. 106-65 struck out 
", United States Code," after "title 31". 
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1997— Subsec. (b)(8). Pub. L. 105-85, §1073(a)(64), in- 
serted "United States" before "Geological Survey". 

Subsec. (b)(ll) to (13). Pub. L. 105-85, § 241(a)(1), redes- 
ignated pars. (12) and (13) as (11) and (12), respectively, 
and struck out former par. (11) which read as follows: 
"The President of the National Academy of Sciences, 
the President of the National Academy of Engineering, 
and the President of the Institute of Medicine." 

Subsec. (b)(14) to (17). Pub. L. 105-85, § 241(a)(1)(A), 
struck out pars. (14) to (17) which read as follows: 

"(14) One member appointed by the chairman from 
among individuals who will represent the views of 
ocean industries. 

"(15) One member appointed by the chairman from 
among individuals who will represent the views of 
State governments. 

"(16) One member appointed by the chairman from 
among individuals who will represent the views of aca- 
demia. 

"(17) One member appointed by the chairman from 
among individuals who will represent such other views 
as the chairman considers appropriate." 

Subsecs. (d) to (i). Pub. L. 105-85, § 241(a)(2), (3), redes- 
ignated subsecs. (e) to (i) as (d) to (h), respectively, and 
struck out former subsec. (d) which read as follows: 

"(d) Term op Office. — The term of office of a member 
of the Council appointed under paragraph (14), (15), (16), 
or (17) of subsection (b) shall be two years, except that 
any person appointed to fill a vacancy occurring before 
the expiration of the term for which his predecessor 
was appointed shall be appointed for the remainder of 
such term." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective 60 days after 
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as 
an Effective Date note under section 101 of Title 6, Do- 
mestic Security. 

Effective Date of 1997 Amendment 

Section 241(d) of Pub. L. 105-85 provided that: "The 
amendments made by subsections (a) and (b) [amending 
this section, section 7903 of this title, and provisions 
set out as a note under section 7903 of this title] shall 
be effective as of September 23, 1996, as if included in 
section 282 of Public Law 104-201." 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Initial Appointments of Council Members 

Section 282(b) of Pub. L. 104-201 directed Secretary of 
the Navy to make appointments required by subsec. (b) 
of this section, not later than Dec. 1, 1996, prior to re- 
peal by Pub. L. 105-85, div. A, title II, § 241(c)(1), Nov. 18, 
1997, 111 Stat. 1666. 

First Annual Report of Council 

Section 282(c), formerly § 282(d), of Pub. L. 104-201, as 
renumbered by Pub. L. 105-85, div. A, title II, § 241(c)(2), 
Nov. 18, 1997, 111 Stat. 1666, provided that: "The first 
annual report required by section 7902(f) of title 10, 
United States Code, as added by subsection (a)(1), shall 
be submitted to Congress not later than March 1, 1997. 
The first report shall include, in addition to the infor- 
mation required by such section, information about the 
terms of office, procedures, and responsibilities of the 
Ocean Research Advisory Panel established by the 
Council." 

§ 7903. Ocean Research Advisory Panel 

(a) Establishment.— The Council shall estab- 
lish an Ocean Research Advisory Panel consist- 



ing of not less than 10 and not more than 18 
members appointed by the chairman, including 
the following: 

(1) One member who will represent the Na- 
tional Academy of Sciences. 

(2) One member who will represent the Na- 
tional Academy of Engineering. 

(3) One member who will represent the Insti- 
tute of Medicine. 

(4) Members selected from among individ- 
uals who will represent the views of ocean in- 
dustries, State governments, academia, and 
such other views as the chairman considers ap- 
propriate. 

(5) Members selected from among individ- 
uals eminent in the fields of marine science or 
marine policy, or related fields. 

(b) Responsibilities.— The Council shall as- 
sign the following responsibilities to the Advi- 
sory Panel: 

(1) To advise the Council on policies and pro- 
cedures to implement the National Oceano- 
graphic Partnership Program. 

(2) To advise the Council on selection of 
partnership projects and allocation of funds 
for partnership projects for implementation 
under the program. 

(3) To advise the Council on matters relating 
to national oceanographic data requirements. 

(4) Any additional responsibilities that the 
Council considers appropriate. 

(c) Funding. — The Secretary of the Navy annu- 
ally shall make funds available to support the 
activities of the Advisory Panel. 

(Added Pub. L. 104-201, div. A, title II, § 282(a)(1), 
Sept. 23, 1996, 110 Stat. 2473; amended Pub. L. 
105-85, div. A, title II, § 241(b)(1), Nov. 18, 1997, 111 
Stat. 1666.) 

Amendments 

1997 — Pub. L. 105-85 amended text generally. Prior to 
amendment, text read as follows: 

"(a) Establishment. — The Council shall establish an 
Ocean Research Advisory Panel consisting of not less 
than 10 and not more than 18 members appointed by the 
Council from among persons eminent in the fields of 
marine science or marine policy, or related fields, and 
who are representative, at a minimum, of the interests 
of government, academia, and industry. 

"(b) Responsibilities. — The Council shall assign to 
the Advisory Panel responsibilities that the Council 
considers appropriate." 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 effective as of Sept. 23, 
1996, as if included in section 282 of Pub. L. 104-201, see 
section 241(d) of Pub. L. 105-85, set out as a note under 
section 7902 of this title. 

Termination of Advisory Panels 

Advisory panels established after Jan. 5, 1973, to ter- 
minate not later than the expiration of the 2-year pe- 
riod beginning on the date of their establishment, un- 
less, in the case of a panel established by the President 
or an officer of the Federal Government, such panel is 
renewed by appropriate action prior to the expiration 
of such 2-year period, or in the case of a panel estab- 
lished by Congress, its duration is otherwise provided 
for by law. See sections 3(2) and 14 of Pub. L. 92-463, 
Oct. 6, 1972, 86 Stat. 770, 776, set out in the Appendix to 
Title 5, Government Organization and Employees. 

Initial Appointments of Panel Members 

Section 282(b), formerly § 282(c), of Pub. L. 104-201, as 
renumbered and amended by Pub. L. 105-85, div. A, title 
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II, § 241(b)(2), (c)(2), Nov. 18, 1997, 111 Stat. 1666, provided 
that: "The National Ocean Research Leadership Coun- 
cil established by section 7902 of title 10, United States 
Code, as added by subsection (a)(1), shall make the ap- 
pointments required by section 7903 of such title not 
later than January 1, 1998." 

CHAPTER 667— ISSUE OF SERVICEABLE MA- 
TERIAL OTHER THAN TO ARMED FORCES 

Sec. 

7911. Arms, tentage, and equipment: educational 

institutions not maintaining- units of 
R.O.T.C. 

7912. Rifles and ammunition for target practice: 

educational institutions having corps of 
midshipmen. 

7913. Supplies: military instruction camps. 

§7911. Arms, tentage, and equipment: edu- 
cational institutions not maintaining units of 
R.O.T.C. 

Under such conditions as he may prescribe, 
the Secretary of the Navy may issue arms, tent- 
age, and equipment that the Secretary considers 
necessary for proper military training, to any 
educational institution at which no unit of the 
Reserve Officers' Training Corps is maintained, 
but which has a course in military training pre- 
scribed by the Secretary and which has at least 
50 physically fit students over 14 years of age. 

(Added Pub. L. 110-181, div. A, title III, § 377(a), 
Jan. 28, 2008, 122 Stat. 84.) 

§ 7912. Rifles and ammunition for target practice: 
educational institutions having corps of mid- 
shipmen 

(a) Authority To Lend. — The Secretary of the 
Navy may lend, without expense to the United 
States, magazine rifles and appendages that are 
not of the existing service models in use at the 
time and that are not necessary for a proper re- 
serve supply, to any educational institution 
having a uniformed corps of midshipmen of suf- 
ficient number for target practice. The Sec- 
retary may also issue 40 rounds of ball car- 
tridges for each midshipman for each range at 
which target practice is held, but not more than 
120 rounds each year for each midshipman par- 
ticipating in target practice. 

(b) Responsibilities op Institutions. — The in- 
stitutions to which property is lent under sub- 
section (a) shall — 

(1) use the property for target practice; 

(2) take proper care of the property; and 

(3) return the property when required. 

(c) Regulations. — The Secretary of the Navy 
shall prescribe regulations to carry out this sec- 
tion, containing such other requirements as he 
considers necessary to safeguard the interests of 
the United States. 

(Added Pub. L. 110-181, div. A, title III, § 377(a), 
Jan. 28, 2008, 122 Stat. 85.) 

§ 7913. Supplies: military instruction camps 

Under such conditions as he may prescribe, 
the Secretary of the Navy may issue, to any 
educational institution at which an officer of 
the naval service is detailed as professor of 
naval science, such supplies as are necessary to 
establish and maintain a camp for the military 



instruction of its students. The Secretary shall 
require a bond in the value of the property is- 
sued under this section, for the care and safe- 
keeping of that property and except for property 
properly expended, for its return when required. 

(Added Pub. L. 110-181, div. A, title III, § 377(a), 
Jan. 28, 2008, 122 Stat. 85.) 

CHAPTER 669— MARITIME SAFETY OF 
FORCES 

Sec. 

7921. Safety and effectiveness information; hydro- 
graphic information. 

§ 7921. Safety and effectiveness information; hy- 
drographic information 

(a) Safety and Effectiveness Information. — 
(1) The Secretary of the Navy shall maximize 
the safety and effectiveness of all maritime ves- 
sels, aircraft, and forces of the armed forces by 
means of— 

(A) marine data collection; 

(B) numerical weather and ocean prediction; 
and 

(C) forecasting of hazardous weather and 
ocean conditions. 

(2) The Secretary may extend similar support 
to forces of the North Atlantic Treaty Organiza- 
tion, and to coalition forces, that are operating 
with the armed forces. 

(b) Hydrographic Information. — The Sec- 
retary of the Navy shall collect, process, and 
provide to the Director of the National Geo- 
spatial-Intelligence Agency hydrographic infor- 
mation to support preparation of maps, charts, 
books, and geodetic products by that Agency. 

(Added Pub. L. 112-81, div. A, title III, § 363(a), 
Dec. 31, 2011, 125 Stat. 1379.) 

Subtitle D— Air Force 
PART I— ORGANIZATION 



Chap. Sec. 

801. Definitions. [No present sections.] 

803. Department of the Air Force 8011 

805. The Air Staff 8031 

807. The Air Force 8061 

PART II— PERSONNEL 

831. Strength 8201 

833. Enlistments 8251 

835. Appointments in the Regular Air 

Force 8281 

[837. Repealed.] 

839. Temporary Appointments 8441 

841. Active Duty 8491 

843. Special Appointments, Assign- 
ments, Details, and Duties 8531 

845. Rank and Command 8571 

[847. Repealed.] 

849. Miscellaneous Prohibitions and 

Penalties 8631 

[851. Repealed.] 

853. Miscellaneous Rights and Benefits 8681 

855. Hospitalization 8721 

857. Decorations and Awards 8741 

[859. Repealed.] 
[860. Repealed.] 
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861. Separation for Various Reasons 8811 

[863. Repealed.] 
[865. Repealed.] 

867. Retirement for Length of Service ... 891 1 

869. Retired Grade 8961 

871. Computation of Retired Pay 8991 

873. Civilian Employees 9021 

875. Miscellaneous Investigation Re- 
quirements and Other Duties 9061 

PART III— TRAINING 

901. Training Generally 9301 

903. United States Air Force Academy .. 9331 

905. Aviation Leadership Program 9381 

907. Schools and Camps 9411 

909. Civil Air Patrol 9441 

PART IV— SERVICE, SUPPLY, AND 
PROCUREMENT 

931. Civil Reserve Air Fleet 9511 

933. Procurement 9531 

935. Issue of Serviceable Material to 

Armed Forces 9561 

937. Utilities and Services 9591 

939. Sale of Serviceable Material 9621 

941. Issue of Serviceable Material other 

than to Armed Forces 9651 

943. Disposal of Obsolete or Surplus 

Material 9681 

945. Disposition of Effects of Deceased 

Persons 9712 

947. Transportation 9741 

949. Real Property 9771 

951. Military Claims 9801 

953. Accountability and Responsibility 9831 

Amendments 



2003— Pub. L. 108-136, div. A, title V, § 576(c)(2), Nov. 
24, 2003, 117 Stat. 1488, added Item for chapter 875. 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(8), Oct. 
5, 1999, 113 Stat. 695, substituted "Disposition" for "In- 
quests; Disposition" and "9712" for "9711" in item for 
chapter 945. 

1996— Pub. L. 104-106, div. A, title XV, § 1503(b)(6), Feb. 
10, 1996, 110 Stat. 513, inserted comma after "SUPPLY" 
in heading for part IV. 

1994— Pub. Li. 103-337, div. A, title XVI, § 1674(a), Oct. 
5, 1994, 108 Stat. 3016, struck out items for chapters 837 
"Appointments as Reserve Officers" and 863 "Separa- 
tion or Transfer to Retired Reserve". 

1993— Pub. L. 103-160, div. A, title VIII, § 828(c)(8)(B), 
title XI, § 1178(c), Nov. 30, 1993, 107 Stat. 1715, 1769, added 
item for chapter 905 and substituted "Civil Reserve Air 
Fleet" for "Industrial Mobilization, Research, and De- 
velopment" and "9511" for "9501" in item for chapter 
931 

1987— Pub. L. 100-26, §7(j)(10)(B), Apr. 21, 1987, 101 
Stat. 283, substituted "8011" for "8010" in item for chap- 
ter 803. 

1980— Pub. L. 96-513, title V, §§504(1), 514(1), Dec. 12, 
1980, 94 Stat. 2915, 2935, substituted "8010" for "8011" in 
item for chapter 803 and struck out items for chapters 
859 "Separation from Regular Air Force for Sub- 
standard Performance of Duty", 860 "Separation from 
Regular Air Force for Moral or Professional Dereliction 
or in Interests of National Security", and 865 "Retire- 
ment for Age". 

1968— Pub. L. 90-377, §5, July 5, 1968, 82 Stat. 288, 
struck out item for chapter 851 "United States Discipli- 
nary Barracks". 

Pub. L. 90-235, §8(6), Jan. 2, 1968, 81 Stat. 764, struck 
out item for chapter 847 "The Uniform". 

1964— Pub. L. 88-647, title III, §301(27), Oct. 13, 1964, 78 
Stat. 1073, struck out item for chapter 905 "Air Force 
Reserve Officers' Training Corps". 



1960— Pub. L. 86-616, §§7(b), 8(b), July 12, 1960, 74 Stat. 
393, 395, substituted "Substandard Performance of 
Duty" for "Failure to Meet Standards" in item for 
chapter 859 and added item for chapter 860. 

1958— Pub. L. 85-861, §1(193), Sept. 2, 1958, 72 Stat. 1538, 
substituted "8841" for "[No present sections]" in item 
for chapter 863. 

PART I— ORGANIZATION 

Chap. Sec. 

801. Definitions. [No present sections.] 

803. Department of the Air Force 8011 

805. The Air Staff 8031 

807. The Air Force 8061 

Amendments 

1987— Pub. L. 100-26, §7(j)(10)(B), Apr. 21, 1987, 101 
Stat. 283, substituted "8011" for "8010" in item for chap- 
ter 803. 

1980— Pub. L. 96-513, title V, §514(1), Dec. 12, 1980, 94 
Stat. 2935, substituted "8010" for "8011" in item for 
chapter 803. 

CHAPTER 801— DEFINITIONS 

[No present sections] 

CHAPTER 803— DEPARTMENT OF THE AIR 
FORCE 



Sec. 




8011. 


Organization. 


8012. 


Department of the Air Force: seal. 


8013. 


Secretary of the Air Force. 


8014. 


Office of the Secretary of the Air Force. 


8015. 


Under Secretary of the Air Force. 


8016. 


Assistant Secretaries of the Air Force. 


8017. 


Secretary of the Air Force: successors to du- 




ties. 


8018. 


Administrative Assistant. 


8019. 


General Counsel. 


8020. 


Inspector General. 


8021. 


Air Force Reserve Forces Policy Committee. 


8022. 


Financial management. 


8023. 


Chief of Legislative Liaison. 


8024. 


Director of Small Business Programs. 



Amendments 



2006— Pub. L. 109-163, div. A, title IX, § 904(e)(2), Jan. 
6, 2006, 119 Stat. 3402, added item 8024. 

2002— Pub. L. 107-314, div. A, title V, § 504(e)(1)(B), Dec. 
2, 2002, 116 Stat. 2532, added item 8023. 

1988— Pub. L. 100-456, div. A, title VII, § 702(c)(3), Sept. 
29, 1988, 102 Stat. 1996, added item 8022. 

1986— Pub. L. 99-433, title V, § 521(b), Oct. 1, 1986, 100 
Stat. 1060, amended analysis generally, substituting 
items 8011 to 8021 for former items 8010 to 8019. 

1967— Pub. L. 90-168, §2(20), Dec. 1, 1967, 81 Stat. 525, 
added item 8019. 

1964— Pub. L. 88-426, title III, §§305(40)(B), 306(j)(8), 
Aug. 14, 1964, 78 Stat. 427, 432, struck out 
"; compensation" from item 8012, and struck out item 
8018 "Compensation of General Counsel". 

1962— Pub. L. 87-651, title II, § 213(b), Sept. 7, 1962, 76 
Stat. 524, added item 8010. 

1958— Pub. L. 85-861, §1(154)(B), Sept. 2, 1958, 72 Stat. 
1513, added item 8018. 

[§8010. Renumbered §8011] 

§8011. Organization 

The Department of the Air Force is separately 
organized under the Secretary of the Air Force. 
It operates under the authority, direction, and 
control of the Secretary of Defense. 

(Added Pub. L. 87-651, title II, § 213(a), Sept. 7, 
1962, 76 Stat. 524, §8010; renumbered §8011, Pub. 
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L. 99-433, title V, § 521(a)(1), Oct. 1, 1986, 100 Stat. 
1055.) 



Historical and Revision Notes 
1962 Amendment 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8010 


5:171a(c)(7) (1st sentence, 
as applicable to De- 
partment of Air 
Force). 


July 26, 1947, ch. 343, 
§ 202(c)(7) (1st sentence 
as applicable to De- 
partment of Air 
Force); added Aug\ 6, 
1958, Pub. L. 85-599, 
§3(a) (1st sentence of 
8th. par., as applicable 
to Department of Air 
Force), 72 Stat. 516. 





The word "operates" is substituted for the words 
"shall function". 



Prior Provisions 

A prior section 8011 was renumbered section 8012 of 
this title. 

§ 8012. Department of the Air Force: seal 

The Secretary of the Air Force shall have a 
seal for the Department of the Air Force. The 
design of the seal must be approved by the 
President. Judicial notice shall be taken of the 
seal. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 488, §8011; re- 
numbered §8012, Pub. L. 99-433, title V, 
§ 521(a)(1), Oct. 1, 1986, 100 Stat. 1055.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8011 


5:626(g0. 


July 26. 1947. ch. 343, 
§ 207(g), 61 Stat 503. 





The words "of office" are omitted as surplusage. The 
words "a design" are substituted for the words "such 
device". 



Prior Provisions 

A prior section 8012 was renumbered section 8013 of 
this title and subsequently repealed. 

Ex. Ord. No. 9902. Seal for the Department op the 
Air Force 

Ex. Ord. No. 9902, Nov. 1, 1947, 12 F.R. 7153, provided: 

WHEREAS section 207(g) of the National Security 
Act of 1947, approved July 26, 1947 (Public Law 253, 80th 
Congress 1st Session) provides, in part, that the Sec- 
retary of the Air Force shall cause a seal of office to be 
made for the Department of the Air Force of such de- 
vice as the President shall approve; and 

WHEREAS the Secretary of the Air Force has caused 
to be made and has recommended that I approve a seal 
the design of which accompanies and is hereby made a 
part of this order, and which is described in heraldic 
terms as follows: 

SHIELD: Per fess nebuly abased azure and argent, in 
chief a thunderbolt or inflamed proper. 

CREST: On a wreath argent and azure an American 
bald eagle, wings displayed and partially elevated prop- 
er in front of a cloud argent. 

Encircling the shield and crest an arc of thirteen 
stars and below the shield the inscription 
"MCMXLVII". 

On a band encircling the whole the inscriptions "De- 
partment of the Air Force" and "United States of 
America." 

When illustrating the seal in color the background 
shall be ultramarine blue, the shield a light blue and 
white, and the thunderbolt in gold with flames in natu- 



ral color. The twists of the wreath shall be alternated 
white and blue, and the eagle shall be in natural color 
in front of a white cloud. The thirteen stars shall be 
white, and the Roman numerals shall be gold. The en- 
circling band shall be white edged in gold with black 
letters. 

AND WHEREAS it appears that such seal is of suit- 
able design and is appropriate for establishment as the 
official seal of the Department of the Air Force: 

NOW, THEREFORE, by virtue of and pursuant to the 
authority vested in me by the said section 207(g) of the 
National Security Act of 1947, I hereby approve such 
seal as the official seal of the Department of the Air 
Force. 

Harry S. Truman. 
§ 8013. Secretary of the Air Force 

(a) (1) There is a Secretary of the Air Force, 
appointed from civilian life by the President, by 
and with the advice and consent of the Senate. 
The Secretary is the head of the Department of 
the Air Force. 

(2) A person may not be appointed as Sec- 
retary of the Air Force within five years after 
relief from active duty as a commissioned offi- 
cer of a regular component of an armed force. 

(b) Subject to the authority, direction, and 
control of the Secretary of Defense and subject 
to the provisions of chapter 6 of this title, the 
Secretary of the Air Force is responsible for, 
and has the authority necessary to conduct, all 
affairs of the Department of the Air Force, in- 
cluding the following functions: 

(1) Recruiting. 

(2) Organizing. 

(3) Supplying. 

(4) Equipping (including research and devel- 
opment). 

(5) Training. 

(6) Servicing. 

(7) Mobilizing. 

(8) Demobilizing. 

(9) Administering (including the morale and 
welfare of personnel). 

(10) Maintaining. 

(11) The construction, outfitting, and repair 
of military equipment. 

(12) The construction, maintenance, and re- 
pair of buildings, structures, and utilities and 
the acquisition of real property and interests 
in real property necessary to carry out the re- 
sponsibilities specified in this section. 

(c) Subject to the authority, direction, and 
control of the Secretary of Defense, the Sec- 
retary of the Air Force is also responsible to the 
Secretary of Defense for — 

(1) the functioning and efficiency of the De- 
partment of the Air Force; 

(2) the formulation of policies and programs 
by the Department of the Air Force that are 
fully consistent with national security objec- 
tives and policies established by the President 
or the Secretary of Defense; 

(3) the effective and timely implementation 
of policy, program, and budget decisions and 
instructions of the President or the Secretary 
of Defense relating to the functions of the De- 
partment of the Air Force; 

(4) carrying out the functions of the Depart- 
ment of the Air Force so as to fulfill the cur- 
rent and future operational requirements of 
the unified and specified combatant com- 
mands; 
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(5) effective cooperation and coordination 
between the Department of the Air Force and 
the other military departments and agencies 
of the Department of Defense to provide for 
more effective, efficient, and economical ad- 
ministration and to eliminate duplication; 

(6) the presentation and justification of the 
positions of the Department of the Air Force 
on the plans, programs, and policies of the De- 
partment of Defense; and 

(7) the effective supervision and control of 
the intelligence activities of the Department 
of the Air Force. 

(d) The Secretary of the Air Force is also re- 
sponsible for such other activities as may be 
prescribed by law or by the President or Sec- 
retary of Defense. 

(e) After first informing the Secretary of De- 
fense, the Secretary of the Air Force may make 
such recommendations to Congress relating to 
the Department of Defense as he considers ap- 
propriate. 

(f) The Secretary of the Air Force may assign 
such of his functions, powers, and duties as he 
considers appropriate to the Under Secretary of 
the Air Force and to the Assistant Secretaries of 
the Air Force. Officers of the Air Force shall, as 
directed by the Secretary, report on any matter 
to the Secretary, the Under Secretary, or any 
Assistant Secretary. 

(g) The Secretary of the Air Force may — 

(1) assign, detail, and prescribe the duties of 
members of the Air Force and civilian person- 
nel of the Department of the Air Force; 

(2) change the title of any officer or activity 
of the Department of the Air Force not pre- 
scribed by law; and 

(3) prescribe regulations to carry out his 
functions, powers, and duties under this title. 

(Added Pub. L. 99-433, title V, § 521(a)(3), Oct. 1, 
1986, 100 Stat. 1055; amended Pub. L. 99-661, div. 
A, title V, §534, Nov. 14, 1986, 100 Stat. 3873; Pub. 
L. 108-136, div. A, title IX, §901, Nov. 24, 2003, 117 
Stat. 1558.) 

Prior Provisions 

A prior section 8013, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 488, §8012; Sept. 2, 1958, Pub. L. 85-861, §1(152), 72 
Stat. 1513; Sept. 7, 1962, Pub. L. 87-651, title II, §211, 76 
Stat. 524; Aug. 14, 1964, Pub. L. 88-426, title III, §§305(7), 
306(j)(7), 78 Stat. 423, 432; renumbered §8013, Oct. 1, 1986, 
Pub. L. 99-433, title V, § 521(a)(1), 100 Stat. 1055, related 
to Secretary of the Air Force, powers and duties, and 
delegations, prior to repeal by Pub. L. 99-433, § 521(a)(3). 

Another prior section 8013 was renumbered section 
8014 of this title and subsequently repealed. 

Amendments 

2003— Subsec. (c)(4). Pub. L. 108-136 struck out "(to 
the maximum extent practicable)" after "fulfill". 

1986— Subsec. (a)(2). Pub. L. 99-661 substituted "five 
years" for "10 years". 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Air Force, 
see Ex. Ord. No. 12909, Apr. 22, 1994, 59 F.R. 21909, set out 
as a note under section 3345 of Title 5. 

§ 8014. Office of the Secretary of the Air Force 

(a) There is in the Department of the Air 
Force an Office of the Secretary of the Air 



Force. The function of the Office is to assist the 
Secretary of the Air Force in carrying out his 
responsibilities. 

(b) The Office of the Secretary of the Air 
Force is composed of the following: 

(1) The Under Secretary of the Air Force. 

(2) The Assistant Secretaries of the Air 
Force. 

(3) The General Counsel of the Department 
of the Air Force. 

(4) The Inspector General of the Air Force. 

(5) The Chief of Legislative Liaison. 

(6) The Air Reserve Forces Policy Commit- 
tee. 

(7) Such other offices and officials as may be 
established by law or as the Secretary of the 
Air Force may establish or designate. 

(c) (1) The Office of the Secretary of the Air 
Force shall have sole responsibility within the 
Office of the Secretary and the Air Staff for the 
following functions: 

(A) Acquisition. 

(B) Auditing. 

(C) Comptroller (including financial manage- 
ment). 

(D) Information management. 

(E) Inspector General. 

(F) Legislative affairs. 

(G) Public affairs. 

(2) The Secretary of the Air Force shall estab- 
lish or designate a single office or other entity 
within the Office of the Secretary of the Air 
Force to conduct each function specified in 
paragraph (1). No office or other entity may be 
established or designated within the Air Staff to 
conduct any of the functions specified in para- 
graph (1). 

(3) The Secretary shall prescribe the relation- 
ship of each office or other entity established or 
designated under paragraph (2) to the Chief of 
Staff and to the Air Staff and shall ensure that 
each such office or entity provides the Chief of 
Staff such staff support as the Chief of Staff 
considers necessary to perform his duties and re- 
sponsibilities. 

(4) The vesting in the Office of the Secretary 
of the Air Force of the responsibility for the 
conduct of a function specified in paragraph (1) 
does not preclude other elements of the execu- 
tive part of the Department of the Air Force (in- 
cluding the Air Staff) from providing advice or 
assistance to the Chief of Staff or otherwise par- 
ticipating in that function within the executive 
part of the Department under the direction of 
the office assigned responsibility for that func- 
tion in the Office of the Secretary of the Air 
Force. 

(5) The head of the office or other entity estab- 
lished or designated by the Secretary to conduct 
the auditing function shall have at least five 
years of professional experience in accounting or 
auditing. The position shall be considered to be 
a career reserved position as defined in section 
3132(a)(8) of title 5. 

(d) (1) Subject to paragraph (2), the Office of 
the Secretary of the Air Force shall have sole 
responsibility within the Office of the Secretary 
and the Air Staff for the function of research 
and development. 

(2) The Secretary of the Air Force may assign 
to the Air Staff responsibility for those aspects 
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of the function of research and development 
that relate to military requirements and test 
and evaluation. 

(3) The Secretary shall establish or designate 
a single office or other entity within the Office 
of the Secretary of the Air Force to conduct the 
function specified in paragraph (1). 

(4) The Secretary shall prescribe the relation- 
ship of the office or other entity established or 
designated under paragraph (3) to the Chief of 
Staff of the Air Force and to the Air Staff and 
shall ensure that each such office or entity pro- 
vides the Chief of Staff such staff support as the 
Chief of Staff considers necessary to perform his 
duties and responsibilities. 

(e) The Secretary of the Air Force shall ensure 
that the Office of the Secretary of the Air Force 
and the Air Staff do not duplicate specific func- 
tions for which the Secretary has assigned re- 
sponsibility to the other. 

(f) (1) The total number of members of the 
armed forces and civilian employees of the De- 
partment of the Air Force assigned or detailed 
to permanent duty in the Office of the Secretary 
of the Air Force and on the Air Staff may not 
exceed 2,639. 

(2) Not more than 1,585 officers of the Air 
Force on the active-duty list may be assigned or 
detailed to permanent duty in the Office of the 
Secretary of the Air Force and on the Air Staff. 

(3) The total number of general officers as- 
signed or detailed to permanent duty in the Of- 
fice of the Secretary of the Air Force and on the 
Air Staff may not exceed 60. 

(4) The limitations in paragraphs (1), (2), and 
(3) do not apply in time of war or during a na- 
tional emergency declared by the President or 
Congress. The limitation in paragraph (2) does 
not apply whenever the President determines 
that it is in the national interest to increase the 
number of officers assigned or detailed to per- 
manent duty in the Office of the Secretary of 
the Air Force or on the Air Staff. 

(Added Pub. L. 99-433, title V, § 521(a)(3), Oct. 1, 
1986, 100 Stat. 1057; amended Pub. L. 100-180, div. 
A, title XIII, § 1314(b)(7), Dec. 4, 1987, 101 Stat. 
1175; Pub. L. 100-456, div. A, title III, § 325(c), 
Sept. 29, 1988, 102 Stat. 1955; Pub. L. 101-189, div. 
A, title VI, § 652(a)(4), Nov. 29, 1989, 103 Stat. 1461; 
Pub. L. 107-107, div. A, title X, §1048(a)(29), Dec. 
28, 2001, 115 Stat. 1225; Pub. L. 107-314, div. A, 
title V, § 504(e)(2), Dec. 2, 2002, 116 Stat. 2533.) 

Prior Provisions 

A prior section 8014, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 489, §8013; Aug. 6, 1958, Pub. L. 85-599, §8(c), 72 
Stat. 520; Sept. 2, 1958, Pub. L. 85-861, §1(153), 72 Stat. 
1513; Aug. 14, 1964, Pub. L. 88-426, title III, §305(8), 78 
Stat. 423; Dec. 1, 1967, Pub. L. 90-168, §2(15), 81 Stat. 523; 
Nov. 9, 1979, Pub. L. 96-107, title VIII, § 820(d), 93 Stat. 
819; renumbered §8014, Oct. 1, 1986, Pub. L. 99-433, title 
V, § 521(a)(1), 100 Stat. 1055, related to Under Secretary 
and Assistant Secretaries of the Air Force, appoint- 
ment, and duties, prior to repeal by Pub. L. 99-433, 
§ 521(a)(3). 

Another prior section 8014 was renumbered section 
8015 of this title and subsequently repealed. 

Amendments 

2002— Subsec. (b)(5) to (7). Pub. L. 107-314 added par. 
(5) and redesignated former pars. (5) and (6) as (6) and 
(7), respectively. 



2001— Subsec. (f)(3). Pub. L. 107-107 substituted "60" 
for "the number equal to 85 percent of the number of 
general officers assigned or detailed to such duty on 
the date of the enactment of this subsection". 

1989— Subsec. (f)(5). Pub. L. 101-189 struck out par. (5) 
which read as follows: "The limitations in paragraphs 
(1), (2), and (3) do not apply before October 1, 1988." 

1988— Subsec. (c)(5). Pub. L. 100-456 added par. (5). 

1987— Subsec. (f)(4). Pub. L. 100-180 inserted "the 
President or" after "declared by". 

Effective Date of 1988 Amendment 

Requirements of subsec. (c)(5) of this section applica- 
ble with respect to any person appointed on or after 
Sept. 29, 1988, as head of office or other entity des- 
ignated for conducting auditing function in a military 
department, see section 325(d)(1) of Pub. L. 100-456, set 
out as a note under section 5014 of this title. 

Effective Date 

Subsecs. (c) and (d) of this section to be implemented 
not later than 180 days after Oct. 1, 1986, see section 
532(a) of Pub. L. 99-433, set out as a note under section 
3014 of this title. 

Exceptions and Adjustments to Limitations on 
Personnel 

Baseline personnel limitations in this section inap- 
plicable to certain acquisition personnel and personnel 
hired pursuant to a shortage category designation for 
fiscal year 2009 and fiscal years thereafter, and Sec- 
retary of Defense or a secretary of a military depart- 
ment authorized to adjust such limitations for fiscal 
year 2009 and fiscal years thereafter, see section 1111 of 
Pub. L. 110-417, set out as a note under section 143 of 
this title. 

§ 8015. Under Secretary of the Air Force 

(a) There is an Under Secretary of the Air 
Force, appointed from civilian life by the Presi- 
dent, by and with the advice and consent of the 
Senate. 

(b) The Under Secretary shall perform such 
duties and exercise such powers as the Secretary 
of the Air Force may prescribe. 

(Added Pub. L. 99-433, title V, § 521(a)(3), Oct. 1, 
1986, 100 Stat. 1058.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 8013 of this title prior to enactment of 
Pub. L. 99^33. 

A prior section 8015, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 489, §8014; renumbered §8015, Oct. 1, 1986, Pub. L. 
99-433, title V, § 521(a)(1), 100 Stat. 1055, related to 
Comptroller and Deputy Comptroller of the Air Force, 
powers and duties, and appointment, prior to repeal by 
Pub. L. 99-433, § 521(a)(3). 

Order of Succession 

For order of succession in event of death, permanent 
disability, or resignation of Secretary of the Air Force, 
see Ex. Ord. No. 12909, Apr. 22, 1994, 59 F.R. 21909, set out 
as a note under section 3345 of Title 5. 

§ 8016. Assistant Secretaries of the Air Force 

(a) There are four Assistant Secretaries of the 
Air Force. They shall be appointed from civilian 
life by the President, by and with the advice and 
consent of the Senate. 

(b) (1) The Assistant Secretaries shall perform 
such duties and exercise such powers as the Sec- 
retary of the Air Force may prescribe. 

(2) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Air Force for 
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Manpower and Reserve Affairs. He shall have as 
his principal duty the overall supervision of 
manpower and reserve component affairs of the 
Department of the Air Force. 

(3) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Air Force for Fi- 
nancial Management. The Assistant Secretary 
shall have as his principal responsibility the ex- 
ercise of the comptroller functions of the De- 
partment of the Air Force, including financial 
management functions. The Assistant Secretary 
shall be responsible for all financial manage- 
ment activities and operations of the Depart- 
ment of the Air Force and shall advise the Sec- 
retary of the Air Force on financial manage- 
ment. 

(4) (A) One of the Assistant Secretaries shall be 
the Assistant Secretary of the Air Force for Ac- 
quisition. The principal duty of the Assistant 
Secretary shall be the overall supervision of ac- 
quisition matters of the Department of the Air 
Force. 

(B) The Assistant Secretary shall have a Prin- 
cipal Military Deputy, who shall be a lieutenant 
general of the Air Force on active duty. The 
Principal Military Deputy shall be appointed 
from among officers who have significant expe- 
rience in the areas of acquisition and program 
management. The position of Principal Military 
Deputy shall be designated as a critical acquisi- 
tion position under section 1733 of this title. 

(Added Pub. L. 99-433, title V, § 521(a)(3), Oct. 1, 
1986, 100 Stat. 1058; amended Pub. L. 100-456, div. 
A, title VII, §702(c)[(l)I (d), Sept. 29, 1988, 102 
Stat. 1995, 1996; Pub. L. 110-181, div. A, title IX, 
§ 908(c), Jan. 28, 2008, 122 Stat. 278.) 

Prior Provisions 

Provisions similar to those In this section were con- 
tained in section 3013 of this title prior to enactment of 
Pub. L. 99-433. 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-181 added par. (4). 

1988— Subsec. (a). Pub. L. 100-456, § 702(d), substituted 
"four" for "three". 

Subsec. (b)(3). Pub. L. 100-456, §702(c)[(l)], added par. 
(3). 

Effective Date of 1988 Amendment 

Section 702(e)(2) of Pub. L. 100-456 provided that: 
"The amendments made by subsections (c) and (d) [en- 
acting- section 8022 of this title and amending this sec- 
tion] shall take effect on July 1, 1989, except that such 
amendments shall take effect on such earlier date, but 
not before January 21, 1989, as may be prescribed by the 
President in advance by Executive order." 

§8017. Secretary of the Air Force: successors to 
duties 

If the Secretary of the Air Force dies, resigns, 
is removed from office, is absent, or is disabled, 
the person who is highest on the following list, 
and who is not absent or disabled, shall perform 
the duties of the Secretary until the President, 
under section 3347 1 of title 5, directs another 
person to perform those duties or until the ab- 
sence or disability ceases: 

(1) The Under Secretary of the Air Force. 

(2) The Assistant Secretaries of the Air 
Force, in the order prescribed by the Sec- 



1 See References in Text note below. 



retary of the Air Force and approved by the 
Secretary of Defense. 

(3) The General Counsel of the Department 
of the Air Force. 

(4) The Chief of Staff. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 489; Pub. L. 

89- 718, §23, Nov. 2, 1966, 80 Stat. 1118; Pub. L. 

90- 235, § 4(a)(9), Jan. 2, 1968, 81 Stat. 760; Pub. L. 
99-433, title V, § 521(a)(4), Oct. 1, 1986, 100 Stat. 
1058; Pub. L. 103-337, div. A, title IX, § 902(c), Oct. 
5, 1994, 108 Stat. 2823.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8017(a) 


5:626-l(b). 


Sept. 19. 1951. ch. 407, 


8017(b) 


5:626-1(0). 


§102 (less (a)), 65 Stat. 






327. 



In subsection (a), the word "person" is substituted 
for the words "officer of the United States". The words 
"until a successor is appointed" are omitted as surplus- 
age. 

Subsection (b) Is substituted for 5:626-l(c) and states 
the effect of section 8544(b) of this title. 

References in Text 

Section 3347 of title 5, referred to in text, was re- 
pealed and a new section 3347 was enacted by Pub. L. 
105-277, div. C, title I, § 151(b), Oct. 21, 1998, 112 Stat. 
2681-611, and, as so enacted, no longer contains provi- 
sions authorizing the President to direct temporary 
successors to duties. See section 3345 of Title 5, Govern- 
ment Organization and Employees. 

Amendments 

1994— Pars. (3), (4). Pub. L. 103-337 added par. (3) and 
redesignated former par. (3) as (4). 

1986 — Pub. L. 99-433 struck out subsec. (a) designa- 
tion, substituted In par. (2) ", in the order prescribed 
by the Secretary of the Air Force and approved by the 
Secretary of Defense" for "In order of their length of 
service as such", and struck out subsec. (b) which read 
as follows: "Performance of the duties of the Secretary 
by the Chief of Staff or any officer of the Air Force des- 
ignated under section 3347 of title 5 shall not be consid- 
ered as the holding of a civil office within the meaning 
of section 973(b) of this title." 

1968 — Subsec. (b). Pub. L. 90-235 substituted "section 
973(b) of this title" for "section 8544(b) of this title". 

1966— Pub. L. 89-718 substituted "section 3347 of title 
5" for "section 6 of title 5" wherever appearing. 

Order of Succession 

For order of succession In event of death, permanent 
disability, or resignation of Secretary of the Air Force, 
see Ex. Ord. No. 12909, Apr. 22, 1994, 59 F.R. 21909, set out 
as a note under section 3345 of Title 5. 

§ 8018. Administrative Assistant 

The Secretary of the Air Force may appoint 
an Administrative Assistant in the Office of the 
Secretary of the Air Force. The Administrative 
Assistant shall perform such duties as the Sec- 
retary may prescribe. 

(Added Pub. L. 99-433, title V, § 521(a)(5), Oct. 1, 
1986, 100 Stat. 1059.) 

Prior Provisions 

A prior section 8018, added Pub. L. 85-861, §1(154)(A), 
Sept. 2, 1958, 72 Stat. 1513, prescribed compensation of 
General Counsel of Department of the Air Force, prior 
to repeal by Pub. L. 88-426, title III, §305(40)(A), Aug. 14, 
1964, 78 Stat. 427, eff. first day of first pay period begin- 
ning on or after July 1, 1964. See section 5316 of Title 
5, Government Organization and Employees. 
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§ 8019. General Counsel 

(a) There is a General Counsel of the Depart- 
ment of the Air Force, appointed from civilian 
life by the President, by and with the advice and 
consent of the Senate. 

(b) The General Counsel shall perform such 
functions as the Secretary of the Air Force may 
prescribe. 

(Added Pub. L. 99-433, title V, § 521(a)(5), Oct. 1, 
1986, 100 Stat. 1059; amended Pub. L. 100-456, div. 
A, title VII, § 703(a), Sept. 29, 1988, 102 Stat. 1996.) 

Prior Provisions 

A prior section 8019 was renumbered section 8038 of 
this title. 

Amendments 

1988— Subsec. (a). Pub. L. 100-456 Inserted ", by and 
with the advice and consent of the Senate" before pe- 
riod at end. 

Effective Date of 1988 Amendment 

Amendment by Pub. L. 100-456 applicable to appoint- 
ments made under this section on and after Sept. 29, 
1988, see section 703(c) of Pub. L. 100-456, set out as a 
note under section 3019 of this title. 

§ 8020. Inspector General 

(a) There is an Inspector General of the Air 
Force who shall be detailed to such position by 
the Secretary of the Air Force from the general 
officers of the Air Force. An officer may not be 
detailed to such position for a tour of duty of 
more than four years, except that the Secretary 
may extend such a tour of duty if he makes a 
special finding that the extension is necessary 
in the public interest. 

(b) When directed by the Secretary or the 
Chief of Staff, the Inspector General shall — 

(1) inquire into and report upon the dis- 
cipline, efficiency, and economy of the Air 
Force; and 

(2) perform any other duties prescribed by 
the Secretary or the Chief of Staff. 

(c) The Inspector General shall periodically 
propose programs of inspections to the Sec- 
retary of the Air Force and shall recommend ad- 
ditional inspections and investigations as may 
appear appropriate. 

(d) The Inspector General shall cooperate fully 
with the Inspector General of the Department of 
Defense in connection with the performance of 
any duty or function by the Inspector General of 
the Department of Defense under the Inspector 
General Act of 1978 (5 U.S.C. App. 3) regarding 
the Department of the Air Force. 

(e) The Inspector General shall have such dep- 
uties and assistants as the Secretary of the Air 
Force may prescribe. Each such deputy and as- 
sistant shall be an officer detailed by the Sec- 
retary to that position from the officers of the 
Air Force for a tour of duty of not more than 
four years, under a procedure prescribed by the 
Secretary. 

(Added Pub. L. 99-433, title V, § 521(a)(5), Oct. 1, 
1986, 100 Stat. 1059.) 

References in Text 

The Inspector General Act of 1978, referred to in sub- 
sec, (d), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101, as 



amended, which is set out In the Appendix to Title 5, 
Government Organization and Employees. 

§8021. Air Force Reserve Forces Policy Commit- 
tee 

There is in the Office of the Secretary of the 
Air Force an Air Force Reserve Forces Policy 
Committee. The functions, membership, and or- 
ganization of that committee are set forth in 
section 10305 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(4)(B), Oct. 5, 1994, 108 Stat. 2982.) 

Prior Provisions 

A prior section 8021 was renumbered section 10305 of 
this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 8022. Financial management 

(a) The Secretary of the Air Force shall pro- 
vide that the Assistant Secretary of the Air 
Force for Financial Management shall direct 
and manage financial management activities 
and operations of the Department of the Air 
Force, including ensuring that financial man- 
agement systems of the Department of the Air 
Force comply with subsection (b). The authority 
of the Assistant Secretary for such direction and 
management shall include the authority to — 

(1) supervise and direct the preparation of 
budget estimates of the Department of the Air 
Force and otherwise carry out, with respect to 
the Department of the Air Force, the func- 
tions specified for the Under Secretary of De- 
fense (Comptroller) in section 135(c) of this 
title; 

(2) approve and supervise any project to de- 
sign or enhance a financial management sys- 
tem for the Department of the Air Force; and 

(3) approve the establishment and supervise 
the operation of any asset management sys- 
tem of the Department of the Air Force, in- 
cluding — 

(A) systems for cash management, credit 
management, and debt collection; and 

(B) systems for the accounting for the 
quantity, location, and cost of property and 
inventory. 

(b) (1) Financial management systems of the 
Department of the Air Force (including account- 
ing systems, internal control systems, and fi- 
nancial reporting systems) shall be established 
and maintained in conformance with — 

(A) the accounting and financial reporting 
principles, standards, and requirements estab- 
lished by the Comptroller General under sec- 
tion 3511 of title 31; and 

(B) the internal control standards estab- 
lished by the Comptroller General under sec- 
tion 3512 of title 31. 

(2) Such systems shall provide for — 

(A) complete, reliable, consistent, and time- 
ly information which is prepared on a uniform 
basis and which is responsive to the financial 
information needs of department manage- 
ment; 
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(B) the development and reporting of cost in- 
formation; 

(C) the integration of accounting and budg- 
eting information; and 

(D) the systematic measurement of perform- 
ance. 

(c) The Assistant Secretary shall maintain a 
five-year plan describing the activities the De- 
partment of the Air Force proposes to conduct 
over the next five fiscal years to improve finan- 
cial management. Such plan shall be revised an- 
nually. 

(d) The Assistant Secretary of the Air Force 
for Financial Management shall transmit to the 
Secretary of the Air Force a report each year on 
the activities of the Assistant Secretary during 
the preceding year. Each such report shall in- 
clude a description and analysis of the status of 
Department of the Air Force financial manage- 
ment. 

(Added Pub. L. 100-456, div. A, title VII, 
§ 702(c)(2), Sept. 29, 1988, 102 Stat. 1995; amended 
Pub. L. 103-337, div. A, title X, § 1070(a)(15), Oct. 
5, 1994, 108 Stat. 2856; Pub. L. 104-106, div. A, title 
XV, § 1503(b)(1), Feb. 10, 1996, 110 Stat. 512.) 

Amendments 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted 
"Under Secretary of Defense (Comptroller)" for "Comp- 
troller of the Department of Defense". 

1994— Subsec. (a)(1). Pub. L. 103-337 substituted 
"135(c)" for "137(c)". 

Effective Date 

Section effective July 1, 1989, but with an earlier ef- 
fective date, not before Jan. 21, 1989, if so prescribed by 
the President in advance by Executive order, see sec- 
tion 702(e)(2) of Pub. L. 100-456, set out as an Effective 
Date of 1988 Amendment note under section 8016 of this 
title. 

§ 8023. Chief of Legislative Liaison 

(a) There is a Chief of Legislative Liaison in 
the Department of the Air Force. An officer as- 
signed to that position shall be an officer in the 
grade of major general. 

(b) The Chief of Legislative Liaison shall per- 
form legislative affairs functions as specified for 
the Office of the Secretary of the Air Force by 
section 8014(c)(1)(F) of this title. 

(Added Pub. L. 107-314, div. A, title V, 
§ 504(e)(1)(A), Dec. 2, 2002, 116 Stat. 2532.) 

§ 8024. Director of Small Business Programs 

(a) Director. — There is a Director of Small 
Business Programs in the Department of the Air 
Force. The Director is appointed by the Sec- 
retary of the Air Force. 

(b) Office of Small Business Programs.— 
The Office of Small Business Programs of the 
Department of the Air Force is the office that is 
established within the Department of the Air 
Force under section 15(k) of the Small Business 
Act (15 U.S.C. 644(k)). The Director of Small 
Business Programs is the head of such office. 

(c) Duties and Powers.— (1) The Director of 
Small Business Programs shall, subject to para- 
graph (2), perform such duties regarding small 
business programs of the Department of the Air 
Force, and shall exercise such powers regarding 



those programs, as the Secretary of the Air 
Force may prescribe. 

(2) Section 15(k) of the Small Business Act (15 
U.S.C. 644(k)), except for the designations of the 
Director and the Office, applies to the Director 
of Small Business Programs. 

(Added Pub. L. 109-163, div. A, title IX, § 904(e)(1), 
Jan. 6, 2006, 119 Stat. 3401.) 

Change of Name 

The Director of Small and Disadvantaged Business 
Utilization of the Department of the Air Force and the 
Office of Small and Disadvantaged Business Utilization 
of the Department of the Air Force were redesignated 
the Director of Small Business Programs of the Depart- 
ment of the Air Force and the Office of Small Business 
Programs of the Department of the Air Force, respec- 
tively, by Pub. L. 109-163 which also provided that ref- 
erences to the former were deemed to refer to the lat- 
ter. See section 904(a) of Pub. L. 109-163, set out as a 
note under section 144 of this title. 

CHAPTER 805— THE AIR STAFF 

See. 

8031. The Air Staff: function; composition. 

8032. The Air Staff: general duties. 

8033. Chief of Staff. 

8034. Vice Chief of Staff. 

8035. Deputy Chiefs of Staff and Assistant Chiefs of 

Staff. 

8036. Surgeon General: appointment; grade. 

8037. Judge Advocate General, Deputy Judge Advo- 

cate General: appointment; duties. 

8038. Office of Air Force Reserve: appointment of 

Chief. 

Amendments 

1986— Pub. L. 99-433, title V, § 522(g)(1), Oct. 1, 1986, 100 
Stat. 1063, amended analysis generally, substituting 
items 8031 to 8038 for former items 8031 to 8036. 

1965— Pub. L. 89-288, §5(b), Oct. 22, 1965, 79 Stat. 1050, 
added item 8036. 

§ 8031. The Air Staff: function; composition 

(a) There is in the executive part of the De- 
partment of the Air Force an Air Staff. The 
function of the Air Staff is to assist the Sec- 
retary of the Air Force in carrying out his re- 
sponsibilities. 

(b) The Air Staff is composed of the following: 

(1) The Chief of Staff. 

(2) The Vice Chief of Staff. 

(3) The Deputy Chiefs of Staff. 

(4) The Assistant Chiefs of Staff. 

(5) The Surgeon General of the Air Force. 

(6) The Judge Advocate General of the Air 
Force. 

(7) The Chief of the Air Force Reserve. 

(8) Other members of the Air Force assigned 
or detailed to the Air Staff. 

(9) Civilian employees in the Department of 
the Air Force assigned or detailed to the Air 
Staff. 

(c) Except as otherwise specifically prescribed 
by law, the Air Staff shall be organized in such 
manner, and its members shall perform such du- 
ties and have such titles, as the Secretary may 
prescribe. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 490; Pub. L. 
89-718, §45, Nov. 2, 1966, 80 Stat. 1121; Pub. L. 
93-608, §1(5), Jan. 2, 1975, 88 Stat. 1968; Pub. L. 
98-525, title V, §515, Oct. 19, 1984, 98 Stat. 2522; 
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Pub. L. 99-433, title V, § 522(a), Oct. 1, 1986, 100 
Stat. 1060.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8031(a) 


10:1811(a). 


Sept. 19, 1951, oh. 407, 


8031(b) 


10:1811(b). 


§201, 65 Stat. 327. 


8031(c) 


10:1811(0). 




8031(d) 


10:1811(d). 





In subsection (a), the words "an Air Staff consisting 
of—" are substituted for the words "a staff, which shall 
be known as the Air Staff, and which shall consist of— 
". The words "under regulations prescribed by the Sec- 
retary of the Air Force" are omitted, since the Sec- 
retary has inherent authority to issue regulations ap- 
propriate to exercising his statutory functions. 

In subsection (b), 10:1811(b) (proviso) is omitted as su- 
perseded by section 264(c) of this title. 

In subsection (c), the third sentence is substituted for 
10:1811(c) (1st 13 words and 1st proviso). The words "offi- 
cers and employees * * * or under the jurisdiction of" 
are omitted as surplusage. 

In subsections (c) and (d), the word "hereafter" is 
omitted, since all wars and emergencies declared by 
Congress before September 19, 1951, have been termi- 
nated. 

In subsection (d), the words "now or hereafter" are 
omitted as surplusage and as executed. The second sen- 
tence is substituted for 10:1811(d) (last 31 words of 1st 
sentence). The third sentence is substituted for 
10:1811(d) (2d sentence). 10:1811(d) (1st 13 words of last 
sentence) is omitted as executed. The words "This sub- 
section does not apply" are substituted for the words 
"and shall be inapplicable". 

Amendments 

1986 — Pub. I_j. 99-433 amended section generally, sub- 
stituting "The Air Staff: function; composition" for 
"Composition: assignment and detail of members of Air 
Force and civilians" in section catchline and substitut- 
ing in text provisions relating to establishment and 
composition of the Air Staff and authorizing the Sec- 
retary to prescribe the organization, duties, and titles 
of the Air Staff for provisions relating to establishment 
and composition of the Air Staff, authorizing the Sec- 
retary to prescribe the organization, duties, and titles 
of the Air Staff, and limiting the number of officers 
who may be assigned or detailed to permanent duty in 
the executive part of the Department of the Air Force. 

1984 — Subsec. (d). Pub. L. 98-525 struck out subsec. (d) 
which had provided that no commissioned officer who 
was assigned or detailed to duty in the executive part 
of the Department of the Air Force could serve for a 
tour of duty of more than four years, but that the Sec- 
retary could extend such a tour of duty if he made a 
special finding that the extension was necessary in the 
public interest, that no officer could be assigned or de- 
tailed to duty in the executive part of the Department 
of the Air Force within two years after relief from that 
duty, except upon a special finding by the Secretary 
that the assignment or detail was necessary in the pub- 
lic interest, and that the subsection did not apply in 
time of war, or of national emergency declared by Con- 
gress. 

1975— Subsec. (c). Pub. L. 93-608 struck out require- 
ment of annual report to Congress on the number of of- 
ficers in the executive part of the Department of the 
Air Force and the justification therefor. 

1966 — Subsec. (c). Pub. L. 89-718 changed the reporting 
requirement from quarterly to annually. 

Effective Date of 1984 Amendment 

Section 515 of Pub. L. 98-525 provided in part that the 
repeal of subsec. (d) of this section is effective Oct. 1, 
1984. 



§ 8032. The Air Staff: general duties 

(a) The Air Staff shall furnish professional as- 
sistance to the Secretary, the Under Secretary, 
and the Assistant Secretaries of the Air Force, 
and the Chief of Staff of the Air Force. 

(b) Under the authority, direction, and control 
of the Secretary of the Air Force, the Air Staff 
shall — 

(1) subject to subsections (c) and (d) of sec- 
tion 8014 of this title, prepare for such employ- 
ment of the Air Force, and for such recruiting, 
organizing, supplying, equipping (including 
those aspects of research and development as- 
signed by the Secretary of the Air Force), 
training, servicing, mobilizing, demobilizing, 
administering, and maintaining of the Air 
Force, as will assist in the execution of any 
power, duty, or function of the Secretary or 
the Chief of Staff; 

(2) investigate and report upon the efficiency 
of the Air Force and its preparation to support 
military operations by combatant commands; 

(3) prepare detailed instructions for the exe- 
cution of approved plans and supervise the 
execution of those plans and instructions; 

(4) as directed by the Secretary or the Chief 
of Staff, coordinate the action of organiza- 
tions of the Air Force; and 

(5) perform such other duties, not otherwise 
assigned by law, as may be prescribed by the 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 490; Pub. L. 
85-599, §4(h), Aug. 6, 1958, 72 Stat. 517; Pub. L. 
99-433, title V, § 522(b), Oct. 1, 1986, 100 Stat. 
1060.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8032(a) 
8032(b) 


10:1815(a). 
10:1815(b). 


Sept. 19, 1951. oh. 407, 
§205, 65 Stat. 329. 



In subsection (a), the word "furnish" is substituted 
for the word "render". 

In subsection (b)(1), the words "power, duty, or func- 
tion of" are substituted for the words "power vested in, 
duty imposed upon, or function assigned to". 

In subsection (b)(2), the words "all questions affect- 
ing" and "state of" are omitted as surplusage. 

Amendments 

1986— Pub. L. 99^33, § 522(b)(3), substituted "The Air 
Staff: general duties" for "General duties" in section 
catchline. 

Subsec. (a). Pub. L. 99-433, § 522(b)(1), inserted "of the 
Air Force" after "Chief of Staff". 

Subsec. (b). Pub. L. 99-433, § 522(b)(2), substituted 
"Under the authority, direction, and control of the Sec- 
retary of the Air Force, the Air Staff" for "The Air 
Staff" before par. (1), inserted "subject to subsections 
(c) and (d) of section 8014 of this title," and substituted 
"(including those aspects of research and development 
assigned by the Secretary of the Air Force), training, 
servicing, mobilizing, demobilizing, administering, and 
maintaining" for ", training, serving, mobilizing, and 
demobilizing" in par. (1), substituted "to support mili- 
tary operations by combatant commands" for "for 
military operations" in par. (2), and amended par. (4) 
generally. Prior to amendment, par. (4) read as follows: 
"act as agent of the Secretary and the Chief of Staff in 
coordinating the action of all organizations of the De- 
partment of the Air Force; and". 

1958— Subsec. (b)(1). Pub. L. 85-599 substituted "pre- 
pare for such employment of the Air Force" for "pre- 
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pare such plans for the national security, for employ- 
ment of the Air Force for that purpose, both separately 
and in conjunction with the land and naval forces". 

§8033. Chief of Staff 

(a) (1) There is a Chief of Staff of the Air Force, 
appointed for a period of four years by the Presi- 
dent, by and with the advice and consent of the 
Senate, from the general officers of the Air 
Force. He serves at the pleasure of the Presi- 
dent. In time of war or during a national emer- 
gency declared by Congress, he may be reap- 
pointed for a term of not more than four years. 

(2) The President may appoint an officer as 
Chief of Staff only if— 

(A) the officer has had significant experience 
in joint duty assignments; and 

(B) such experience includes at least one full 
tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title) as a general 
officer. 

(3) The President may waive paragraph (2) in 
the case of an officer if the President determines 
such action is necessary in the national interest. 

(b) The Chief of Staff, while so serving, has the 
grade of general without vacating his permanent 
grade. 

(c) Except as otherwise prescribed by law and 
subject to section 8013(f) of this title, the Chief 
of Staff performs his duties under the authority, 
direction, and control of the Secretary of the 
Air Force and is directly responsible to the Sec- 
retary. 

(d) Subject to the authority, direction, and 
control of the Secretary of the Air Force, the 
Chief of Staff shall— 

(1) preside over the Air Staff; 

(2) transmit the plans and recommendations 
of the Air Staff to the Secretary and advise 
the Secretary with regard to such plans and 
recommendations; 

(3) after approval of the plans or recom- 
mendations of the Air Staff by the Secretary, 
act as the agent of the Secretary in carrying 
them into effect; 

(4) exercise supervision, consistent with the 
authority assigned to commanders of unified 
or specified combatant commands under chap- 
ter 6 of this title, over such of the members 
and organizations of the Air Force as the Sec- 
retary determines; 

(5) perform the duties prescribed for him by 
section 171 of this title and other provisions of 
law; and 

(6) perform such other military duties, not 
otherwise assigned by law, as are assigned to 
him by the President, the Secretary of De- 
fense, or the Secretary of the Air Force. 

(e) (1) The Chief of Staff shall also perform the 
duties prescribed for him as a member of the 
Joint Chiefs of Staff under section 151 of this 
title. 

(2) To the extent that such action does not im- 
pair the independence of the Chief of Staff in the 
performance of his duties as a member of the 
Joint Chiefs of Staff, the Chief of Staff shall in- 
form the Secretary regarding military advice 
rendered by members of the Joint Chiefs of Staff 
on matters affecting the Department of the Air 
Force. 



(3) Subject to the authority, direction, and 
control of the Secretary of Defense, the Chief of 
Staff shall keep the Secretary of the Air Force 
fully informed of significant military operations 
affecting the duties and responsibilities of the 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 492, §8034; Pub. 
L. 85-599, §4(d), (e), Aug. 6, 1958, 72 Stat. 517; Pub. 
L. 87-651, title I, §114, Sept. 7, 1962, 76 Stat. 513; 
Pub. L. 90-22, title IV, §403, June 5, 1967, 81 Stat. 
53; Pub. L. 96-513, title V, §504(2), Dec. 12, 1980, 94 
Stat. 2915; Pub. L. 97-22, § 10(b)(9), July 10, 1981, 
95 Stat. 137; renumbered §8033 and amended Pub. 
L. 99-433, title V, § 522(c), Oct. 1, 1986, 100 Stat. 
1061; Pub. L. 100-456, div. A, title V, § 519(a)(3), 
Sept. 29, 1988, 102 Stat. 1972.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8034(a) 


10:1812 (1st sentence). 


Sept. 19. 1951. ch. 407, 


8034(b) 


10:1812 (less 1st sen- 


§§202, 204, 65 Stat. 328. 








8034(c) 


10:1814(a) (1st 10 words). 


June 3, 1916, ch. 134, §5 




10:1814(b) (2d sentence). 


(last par.); added June 




10:1814(c). 


15, 1933. ch. 87, §2 (last 


8034(d) 


10:38 (last par.). 


par.), 48 Stat. 154. 




10:1814(a) (less 1st 10 






words). 






10:1814(b) (less 2d sen- 






tence). 





In subsection (a), the words "not for" are substituted 
for the words "no person shall serve as Chief of Staff 
for a term of " . 

In subsection (b), the words "so serving" are sub- 
stituted for the words "holding office as such". The 
words "regular or reserve" are substituted for the word 
"permanent", since there are no other "permanent" 
grades in the Air Force. The words "in the Air Force" 
are omitted as surplusage. The words "and shall take 
rank as prescribed by law" are omitted as superseded 
by section 743 of this title. The words "He shall receive 
the compensation prescribed by law" are omitted as 
covered by the Career Compensation Act of 1949, 63 
Stat. 802 (37 U.S.C. 231 et seq.). 

In subsection (c), the provisions of 10:1814 relating to 
the direction of the Secretary of the Air Force over the 
Chief of Staff are combined. The words "and subsection 
(c) of this section" and "state of" are omitted as sur- 
plusage. 

In subsection (d), 10:38 (last par.) is omitted as cov- 
ered by 10:1814(a). The words "and other provisions of 
law" are substituted for the words "and by other laws". 

1962 Act 

The changes correct references to section 202(j) of the 
National Security Act of 1947, which is now set out as 
section 124 of title 10. 

Prior Provisions 

A prior section 8033 was renumbered section 10305 of 
this title. 

Amendments 

1988— Subsec. (a)(2)(B). Pub. L. 100-456 substituted 
"full tour of duty in a joint duty assignment (as de- 
fined in section 664(f) of this title)" for "joint duty as- 
signment". 

1986— Pub. L. 99-433 renumbered section 8034 of this 
title as this section, substituted "Chief of Staff" for 
"Chief of Staff: appointment; duties" in section catch- 
line, and amended text generally. Prior to amendment, 
text read as follows: 

"(a) The Chief of Staff shall be appointed for a period 
of four years by the President, by and with the advice 
and consent of the Senate, from the general officers of 
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the Air Force. He serves during the pleasure of the 
President. In time of war or national emergency de- 
clared by the Congress after December 31, 1968, he may 
be reappointed for a term of not more than four years. 

"(b) The Chief of Staff, while so serving, has the 
grade of general without vacating his regular or reserve 
grade. 

"(c) Except as otherwise prescribed by law and sub- 
ject to section 8012(c) and (d) of this title, the Chief of 
Staff performs his duties under the direction of the 
Secretary of the Air Force, and is directly responsible 
to the Secretary for the efficiency of the Air Force, its 
preparedness for military operations, and plans there- 
for. 

"(d) The Chief of Staff shall— 
"(1) preside over the Air Staff; 

"(2) send the plans and recommendations of the Air 
Staff to the Secretary, and advise him with regard 
thereto; 

"(3) after approval of the plans or recommendations 
of the Air Staff by the Secretary, act as the agent of 
the Secretary in carrying them into effect; 

"(4) exercise supervision over such of the members 
and organizations of the Air Force as the Secretary 
of the Air Force determines. Such supervision shall 
be exercised in a manner consistent with the full 
operational command vested in unified or specified 
combatant commanders under section 124 of this 
title. 

"(5) perform the duties prescribed for him by sec- 
tions 141 and 171 of this title and other provisions of 
law; and 

"(6) perform such other military duties, not other- 
wise assigned by law, as are assigned to him by the 
President." 

1981— Subsec. (b). Pub. L. 97-22 struck out the comma 
after "his regular or reserve grade". 

1980— Subsec. (b). Pub. L. 96-513 struck out "and is 
counted as one of the officers authorized to serve in a 
grade above lieutenant general under section 8066 of 
this title" after "without vacating his regular or re- 
serve grade". 

1967 — Subsec. (a). Pub. L. 90-22 changed the require- 
ment that the Chief of Staff be reappointed only with 
the advice and consent of the Senate by providing for 
his reappointment for a term of not more than four 
years by the President without such advice and consent 
in a time of war or national emergency as declared by 
the Congress. 

1962— Subsec. (d)(4). Pub. L. 87-651 substituted "under 
section 124 of this title" for "pursuant to section 202(j) 
of the National Security Act of 1947, as amended". 

1958— Subsec. (d)(4) to (7). Pub. L. 85-599 redesignated 
pars. (5) to (7) as (4) to (6), respectively, and in par. (4), 
as redesignated, required the Chief of Staff to exercise 
supervision only as the Secretary of the Air Force de- 
termines and in a manner consistent with the full oper- 
ational command vested in unified or specified combat- 
ant commanders. Former par. (4), which related to 
command over the air defense, strategic, tactical, and 
other major commands, was struck out. 

Effective Date of 1981 Amendment 

Section 10(b) of Pub. L. 97-22 provided that the 
amendment made by that section is effective Sept. 15, 
1981. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-22 effective Jan. 1, 1969, see 
section 405 of Pub. L. 90-22, set out as a note under sec- 
tion 3034 of this title. 

Waiver of Qualifications for Appointment as 
Service Chief 

For provisions giving President temporary authority 
to waive requirements in subsec. (a)(2) of this section, 



see section 532(c) of Pub. L. 99-433, formerly set out as 
a note under section 3033 of this title. 

§ 8034. Vice Chief of Staff 

(a) There is a Vice Chief of Staff of the Air 
Force, appointed by the President, by and with 
the advice and consent of the Senate, from the 
general officers of the Air Force. 

(b) The Vice Chief of Staff of the Air Force, 
while so serving, has the grade of general with- 
out vacating his permanent grade. 

(c) The Vice Chief of Staff has such authority 
and duties with respect to the Department of 
the Air Force as the Chief of Staff, with the ap- 
proval of the Secretary of the Air Force, may 
delegate to or prescribe for him. Orders issued 
by the Vice Chief of Staff in performing such du- 
ties have the same effect as those issued by the 
Chief of Staff. 

(d) When there is a vacancy in the office of 
Chief of Staff or during the absence or disability 
of the Chief of Staff— 

(1) the Vice Chief of Staff shall perform the 
duties of the Chief of Staff until a successor is 
appointed or the absence or disability ceases; 
or 

(2) if there is a vacancy in the office of the 
Vice Chief of Staff or the Vice Chief of Staff is 
absent or disabled, unless the President di- 
rects otherwise, the most senior officer of the 
Air Force in the Air Staff who is not absent or 
disabled and who is not restricted in perform- 
ance of duty shall perform the duties of the 
Chief of Staff until a successor to the Chief of 
Staff or the Vice Chief of Staff is appointed or 
until the absence or disability of the Chief of 
Staff or Vice Chief of Staff ceases, whichever 
occurs first. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 492, §8035; Pub. 
L. 85-599, §6(d), Aug. 6, 1958, 72 Stat. 519; renum- 
bered §8034 and amended Pub. L. 99-433, title V, 
§ 522(d), Oct. 1, 1986, 100 Stat. 1062.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8035(a) 


10:1813(a) (1st sentence). 


Sept. 19. 1951. ch. 407, 






§203, 65 Stat. 328. 


8035(b) 


10:1813(a) (less 1st sen- 






tence). 




8035(c) 


10:1813(b). 





In subsection (a), the words "of the Air Force" are 
omitted as surplusage. 

In subsection (b), the words "if the Chief of Staff is 
absent or disabled or if that office is vacant" are sub- 
stituted for 10:1813(a) (1st 18 words of last sentence). 
The words "the officer who is highest on the following 
list and" are inserted for clarity. The words "until his 
successor is appointed" are omitted as surplusage. 

In subsection (c), the words "If the Vice Chief of Staff 
is absent or disabled or if that office is vacant" are sub- 
stituted for 10:1813(b) (1st 19 words). 

Prior Provisions 

A prior section 8034 was renumbered section 8033 of 
this title. 

Amendments 

1986— Pub. L. 99-433, § 522(d), renumbered section 8035 
of this title as this section. 

Pub. L. 99-433, §522(d)(5), substituted "Vice Chief of 
Staff" for "Vice Chief of Staff; Deputy Chiefs of Staff: 
succession to duties of Chief of Staff and Vice Chief of 
Staff" in section catchline. 
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Subsecs. (a), (b). Pub. L. 99-433, § 522(d)(1), substituted 
subsecs. (a) and (b) for former subsecs. (a) and (b) which 
read as follows: 

"(a) The Vice Chief of Staff and the Deputy Chiefs of 
Staff shall be general officers detailed to those posi- 
tions. 

"(b) If the Chief of Staff is absent or disabled or if 
that office is vacant, the officer who is highest on the 
following list and who is not absent or disabled shall, 
unless otherwise directed by the President, perform the 
duties of the Chief of Staff until a successor is ap- 
pointed or the absence or disability ceases: 
"(1) The Vice Chief of Staff. 

"(2) The Deputy Chiefs of Staff in order of senior- 
ity." 

Subsec. (c). Pub. L. 99-433, § 522(d)(2), (3), redesignated 
subsec. (d) as (c) and struck out former subsec. (c) 
which read as follows: "If the Vice Chief of Staff is ab- 
sent or disabled or if that office is vacant, the senior 
Deputy Chief of Staff who is not absent or disabled 
shall, unless otherwise directed by the Secretary of the 
Air Force, perform the duties of the Vice Chief of Staff 
until a successor is designated or the absence or dis- 
ability ceases." 

Subsec. (d). Pub. L. 99-433, § 522(d)(3), (4), added sub- 
sec. (d). Former subsec. (d) was redesignated (c). 

1958— Subsec. (d). Pub. L. 85-599 added subsec. (d). 

§8035. Deputy Chiefs of Staff and Assistant 
Chiefs of Staff 

(a) The Deputy Chiefs of Staff and the Assist- 
ant Chiefs of Staff shall be general officers de- 
tailed to those positions. 

(b) The Secretary of the Air Force shall pre- 
scribe the number of Deputy Chiefs of Staff and 
Assistant Chiefs of Staff, for a total of not more 
than eight positions. 

(Added Pub. L. 99-433, title V, § 522(e), Oct. 1, 
1986, 100 Stat. 1062; Pub. L. 110-181, div. A, title 
IX, § 902(c), Jan. 28, 2008, 122 Stat. 273.) 

Prior Provisions 

A prior section 8035 was renumbered section 8034 of 
this title. 

Amendments 

2008— Subsec. (b). Pub. L. 110-181 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The number of Deputy Chiefs of Staff and As- 
sistant Chiefs of Staff shall be prescribed by the Sec- 
retary, except that — 

"(1) there may not be more than five Deputy Chiefs 

of Staff; and 

"(2) there may not be more than three Assistant 
Chiefs of Staff." 

§ 8036. Surgeon General: appointment; grade 

There is a Surgeon General of the Air Force 
who is appointed by the President by and with 
the advice and consent of the Senate from offi- 
cers of the Air Force who are in the Air Force 
medical department. The Surgeon General, 
while so serving, has the grade of lieutenant 
general. 

(Added Pub. L. 89-288, §5(a), Oct. 22, 1965, 79 Stat. 
1050; amended Pub. L. 99-433, title V, § 522(g)(2), 
Oct. 1, 1986, 100 Stat. 1063; Pub. L. 104-106, div. A, 
title V, §506(c), Feb. 10, 1996, 110 Stat. 296.) 

Amendments 

1996— Pub. L. 104-106 substituted "in the Air Force 
medical department" for "designated as medical offi- 
cers under section 8067(a) of this title". 

1986— Pub. L. 99-433 substituted a semicolon for the 
comma in section catchline. 



§8037. Judge Advocate General, Deputy Judge 
Advocate General: appointment; duties 

(a) There is a Judge Advocate General in the 
Air Force, who is appointed by the President, by 
and with the advice and consent of the Senate, 
from officers of the Air Force. The term of office 
is four years. The Judge Advocate General, 
while so serving, has the grade of lieutenant 
general. 

(b) The Judge Advocate General of the Air 
Force shall be appointed from those officers who 
at the time of appointment are members of the 
bar of a Federal court or the highest court of a 
State, and who have had at least eight years of 
experience in legal duties as commissioned offi- 
cers. 

(c) The Judge Advocate General, in addition to 
other duties prescribed by law — 

(1) is the legal adviser of the Secretary of 
the Air Force and of all officers and agencies 
of the Department of the Air Force; 

(2) shall direct the officers of the Air Force 
designated as judge advocates in the perform- 
ance of their duties; and 

(3) shall receive, revise, and have recorded 
the proceedings of courts of inquiry and mili- 
tary commissions. 

(d) (1) There is a Deputy Judge Advocate Gen- 
eral in the Air Force, who is appointed by the 
President, by and with the advice and consent of 
the Senate, from officers of the Air Force who 
have the qualifications prescribed in subsection 
(b) for the Judge Advocate General. The term of 
office of the Deputy Judge Advocate General is 
four years. An officer appointed as Deputy 
Judge Advocate General who holds a lower regu- 
lar grade shall be appointed in the regular grade 
of major general. 

(2) When there is a vacancy in the office of the 
Judge Advocate General, or during the absence 
or disability of the Judge Advocate General, the 
Deputy Judge Advocate General shall perform 
the duties of the Judge Advocate General until 
a successor is appointed or the absence or dis- 
ability ceases. 

(3) When paragraph (2) cannot be complied 
with because of the absence or disability of the 
Deputy Judge Advocate General, the heads of 
the major divisions of the Office of the Judge 
Advocate General, in the order directed by the 
Secretary of the Air Force, shall perform the du- 
ties of the Judge Advocate General, unless 
otherwise directed by the President. 

(e) Under regulations prescribed by the Sec- 
retary of Defense, the Secretary of the Air 
Force, in selecting an officer for recommenda- 
tion to the President under subsection (a) for 
appointment as the Judge Advocate General or 
under subsection (d) for appointment as the Dep- 
uty Judge Advocate General, shall ensure that 
the officer selected is recommended by a board 
of officers that, insofar as practicable, is subject 
to the procedures applicable to selection boards 
convened under chapter 36 of this title. 

(f) No officer or employee of the Department 
of Defense may interfere with — 

(1) the ability of the Judge Advocate General 
to give independent legal advice to the Sec- 
retary of the Air Force or the Chief of Staff of 
the Air Force; or 



§8038 



TITLE 10— ARMED FORCES 



Page 2194 



(2) the ability of officers of the Air Force 
who are designated as judge advocates who are 
assigned or attached to, or performing duty 
with, military units to give independent legal 
advice to commanders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 495, §8072; Pub. 
L. 96-343, § 12(a), (b)(1), Sept. 8, 1980, 94 Stat. 1130, 
1131; renumbered §8037, Pub. L. 99-433, title V, 
§ 522(f), Oct. 1, 1986, 100 Stat. 1063; Pub. L. 103-337, 
div. A, title V, § 504(c), Oct. 5, 1994, 108 Stat. 2751; 
Pub. L. 104-106, div. A, title V, § 507(a), Feb. 10, 
1996, 110 Stat. 296; Pub. L. 108-375, div. A, title V, 
§ 574(c), Oct. 28, 2004, 118 Stat. 1922; Pub. L. 
109-163, div. A, title V, § 508(c), title X, 
§ 1057(a)(2), Jan. 6, 2006, 119 Stat. 3229, 3440; Pub. 
L. 110-181, div. A, title V, § 543(c), Jan. 28, 2008, 
122 Stat. 115.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8072(a) 
8072(b) 
8072(c) 


10:1840(a). 
50:741. 

10:62, 10:1840(b) (last sen- 
tence). 


Sept. 19, 1951, ch. 407. 
§ 310(a), (b) (less 1st 
sentence), 65 Stat. 332. 

May 5, 1950, ch. 169, §13 
(as applicable to Air 
Force), 64 Stat. 147. 

R.S. 1199. 

June 23, 1874, oh. 458. §2, 
18 Stat. 244. 



In subsection (a), the words "subject to the provi- 
sions of section 741 of Title 50" are omitted as surplus- 
age. The words "but may be sooner terminated, or ex- 
tended, by the President" are substituted for 10:1840(a) 
(last 11 words of 1st sentence, and 2d sentence). 
10:1840(a) (1st 46 words of 3d sentence) is omitted as sur- 
plusage. 10:1840(a) (last sentence) is omitted as exe- 
cuted. The words "by the President, by and with the 
advice and consent of the Senate", as they relate to the 
appointment as a major general in the Regular Air 
Force, are omitted as covered by section 8284 of this 
title. 

In subsection (b), the words "Hereafter" and "exclu- 
sive of the present incumbents" are omitted as surplus- 
age. The words "at least" are substituted for the words 
"not less than a total". 

In subsection (c), the Act of June 23, 1874, ch. 458, §2 
(words before semicolon of 1st sentence, and last sen- 
tence), 18 Stat. 244, are not contained in 10:62. They are 
also omitted from the revised section, since the Air 
Force does not have organic corps created by statute. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "The 
Judge Advocate General, while so serving, has the 
grade of lieutenant general." for "The Judge Advocate 
General, while so serving, shall hold a grade not lower 
than major general." 

2006— Subsec. (a). Pub. L. 109-163, § 508(c), substituted 
"The Judge Advocate General, while so serving, shall 
hold a grade not lower than major general." for "An 
appointee who holds a lower regular grade shall be ap- 
pointed in the regular grade of major general." 

Subsec. (b). Pub. L. 109-163, § 1057(a)(2), struck out "or 
Territory" after "a State". 

2004— Subsec. (a). Pub. L. 108-375, § 574(c)(1), struck 
out ", but may be sooner terminated or extended by 
the President" after "four years". 

Subsec. (c). Pub. L. 108-375, § 574(c)(2)(A), struck out 
"shall" after "General" in introductory provisions. 

Subsec. (c)(1) to (3). Pub. L. 108-375, §574(c)(2)(B)-(D), 
added pars. (1) and (2), redesignated former par. (1) as 
(3), inserted "shall" before "receive", substituted pe- 
riod for "; and" at end, and struck out former par. (2) 
which read as follows: "perform such other legal duties 
as may be directed by the Secretary of the Air Force." 

Subsec. (d)(1). Pub. L. 108-375, § 574(c)(3), struck out 
", but may be sooner terminated or extended by the 
President" after "four years". 



Subsec. (f). Pub. L. 108-375, § 574(c)(4), added subsec. 
(f). 

1996— Subsec. (d)(1). Pub. L. 104-106 substituted "four 
years" for "two years" and "An officer appointed as 
Deputy Judge Advocate General who holds a lower reg- 
ular grade shall be appointed in the regular grade of 
major general." for "An officer appointed as Deputy 
Judge Advocate General shall be appointed in a regular 
grade to be determined by the Secretary of Defense." 

1994— Subsec. (e). Pub. L. 103-337 added subsec. (e). 

1980— Pub. L. 96-343, § 12(b)(1), substituted "General, 
Deputy Judge Advocate General:" for "General:" in 
section catchline. 

Subsec. (d). Pub. L. 96-343, § 12(a), added subsec. (d). 

Effective Date of 1996 Amendment 

Section 507(b) of Pub. L. 104-106 provided that: "The 
amendments made by subsection (a) [amending this 
section] apply to any appointment to the position of 
Deputy Judge Advocate General of the Air Force that 
is made after the date of the enactment of this Act 
[Feb. 10, 1996]." 

§ 8038. Office of Air Force Reserve: appointment 
of Chief 

(a) There is in the executive part of the De- 
partment of the Air Force an Office of Air Force 
Reserve which is headed by a chief who is the 
adviser to the Chief of Staff on Air Force Re- 
serve matters. 

(b) Appointment. — (1) The President, by and 
with the advice and consent of the Senate, shall 
appoint the Chief of Air Force Reserve from gen- 
eral officers of the Air Force Reserve who have 
had at least 10 years of commissioned service in 
the Air Force. 

(2) The Secretary of Defense may not rec- 
ommend an officer to the President for appoint- 
ment as Chief of Air Force Reserve unless the 
officer — 

(A) is recommended by the Secretary of the 
Air Force; and 

(B) is determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience. 

(3) An officer on active duty for service as the 
Chief of Air Force Reserve shall be counted for 
purposes of the grade limitations under sections 
525 and 526 of this title. 

(4) Until December 31, 2006, the Secretary of 
Defense may waive subparagraph (B) of para- 
graph (2) with respect to the appointment of an 
officer as Chief of Air Force Reserve if the Sec- 
retary of the Air Force requests the waiver and, 
in the judgment of the Secretary of Defense — 

(A) the officer is qualified for service in the 
position; and 

(B) the waiver is necessary for the good of 
the service. 

Any such waiver shall be made on a case-by-case 
basis. 

(c) Term; Reappointment; Grade.— (1) The 
Chief of Air Force Reserve is appointed for a pe- 
riod of four years, but may be removed for cause 
at any time. An officer serving as Chief of Air 
Force Reserve may be reappointed for one addi- 
tional four-year period. 

(2) The Chief of Air Force Reserve, while so 
serving, holds the grade of lieutenant general. 

(d) Budget. — The Chief of Air Force Reserve is 
the official within the executive part of the De- 
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partment of the Air Force who, subject to the 
authority, direction, and control of the Sec- 
retary of the Air Force and the Chief of Staff, is 
responsible for preparation, justification, and 
execution of the personnel, operation and main- 
tenance, and construction budgets for the Air 
Force Reserve. As such, the Chief of Air Force 
Reserve is the director and functional manager 
of appropriations made for the Air Force Re- 
serve in those 

(e) Full Time Support Program. — The Chief 
of Air Force Reserve manages, with respect to 
the Air Force Reserve, the personnel program of 
the Department of Defense known as the Full 
Time Support Program. 

(f) Annual Report.— (1) The Chief of Air Force 
Reserve shall submit to the Secretary of De- 
fense, through the Secretary of the Air Force, 
an annual report on the state of the Air Force 
Reserve and the ability of the Air Force Reserve 
to meet its missions. The report shall be pre- 
pared in conjunction with the Chief of Staff of 
the Air Force and may be submitted in classified 
and unclassified versions. 

(2) The Secretary of Defense shall transmit 
the annual report of the Chief of Air Force Re- 
serve under paragraph (1) to Congress, together 
with such comments on the report as the Sec- 
retary considers appropriate. The report shall be 
transmitted at the same time each year that the 
annual report of the Secretary under section 113 
of this title is submitted to Congress. 

(Added Pub. L. 90-168, §2(19), Dec. 1, 1967, 81 Stat. 
524, §8019; renumbered §8038 and amended Pub. 
L. 99-433, title V, §§ 521(a)(2), 522(g)(3), Oct. 1, 
1986, 100 Stat. 1055, 1063; Pub. L. 103-337, div. A, 
title XVI, § 1674(c)(1), Oct. 5, 1994, 108 Stat. 3016; 
Pub. L. 104-201, div. A, title XII, § 1212(d), Sept. 
23, 1996, 110 Stat. 2693; Pub. L. 105-85, div. A, title 
X, §1073(a)(65), Nov. 18, 1997, 111 Stat. 1904; Pub. 
L. 106-65, div. A, title V, § 554(e), Oct. 5, 1999, 113 
Stat. 617; Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(d)], Oct. 30, 2000, 114 Stat. 1654, 1654A-104; 
Pub. L. 107-314, div. A, title V, § 501(a), Dec. 2, 
2002, 116 Stat. 2529; Pub. L. 108-375, div. A, title 
V, § 536(a), Oct. 28, 2004, 118 Stat. 1901.) 

Amendments 

2004— Subsec. (b)(4). Pub. L. 108-375 substituted "De- 
cember 31, 2006" for "December 31, 2004". 

2002— Subsec. (b)(4). Pub. L. 107-314 substituted "De- 
cember 31, 2004" for "October 1, 2003". 

2000— Subsec. (b). Pub. L. 106-398 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "The President, by and with the advice and con- 
sent of the Senate, shall appoint the Chief of Air Force 
Reserve from officers of the Air Force Reserve not on 
active duty, or on active duty under section 10211 of 
this title, who — 

"(1) have had at least 10 years of commissioned 

service in the Air Force; 

"(2) are in grade of brigadier general and above; and 
"(3) have been recommended by the Secretary of 

the Air Force." 

Subsec. (c). Pub. L. 106-398 amended subsec. (c) gener- 
ally. Prior to amendment, subsec. (c) read as follows: 
"The Chief of Air Force Reserve holds office for four 
years, but may be removed for cause at any time. He is 
eligible to succeed himself. If he holds a lower reserve 
grade, he shall be appointed in the grade of major gen- 
eral for service in the Air Force Reserve. However, if 
selected in accordance with section 12505 of this title, 
he may be appointed in the grade of lieutenant gen- 
eral." 



1999— Subsec. (c). Pub. L. 106-65 inserted at end "How- 
ever, if selected in accordance with section 12505 of this 
title, he may be appointed in the grade of lieutenant 
general." 

1997— Subsec. (e). Pub. L. 105-85 struck out "(1)" be- 
fore "The Chief of Air Force". 

1996— Subsecs. (d) to (f). Pub. L. 104-201 added subsecs. 
(d) to (f). 

1994— Subsec. (b). Pub. L. 103-337 substituted "10211" 
for "265". 

1986— Subsec. (a). Pub. L. 99-433, § 522(g)(3), struck out 
the comma after "Chief of Staff". 

Effective Date of 1999 Amendment; Applicability 
to Incumbents 

Amendment by Pub. L. 106-65 effective 60 days after 
Oct. 5, 1999, with special provision for an officer who is 
a covered position incumbent who is appointed under 
that amendment to the grade of lieutenant general or 
vice admiral, see section 554(g), (h) of Pub. L. 106-65, set 
out as a note under section 3038 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date 

Section effective on first day of first calendar month 
following date of enactment of Pub. L. 90-168, which 
was approved Dec. 1, 1967, see section 7 of Pub. L. 90-168, 
set out as an Effective Date of 1967 Amendment note 
under section 138 of this title. 

CHAPTER 807— THE AIR FORCE 



See. 




8061. 


Regulations. 


8062. 


Policy; composition; aircraft authorization. 


[8066. 


Repealed.] 


8067. 


Designation: officers to perform certain pro- 




fessional functions. 


8069. 


Air Force nurses: Chief and assistant chief; 




appointment; grade. 


[8071. 


Repealed.] 


[8072. 


Renumbered.] 


8074. 


Commands: territorial organization. 


8075. 


Regular Air Force: composition. 


[8076 to 1 


1080. Repealed.] 


8081. 


Assistant Surgeon General for Dental Serv- 




ices. 


8084. 


Officer career field for space. 



Amendments 

2001— Pub. L. 107-107, div. A, title IX, § 912(b), Dec. 28, 
2001, 115 Stat. 1196, added item 8084. 

1997— Pub. L. 105-85, div. A, title X, §1073(a)(66), Nov. 
18, 1997, 111 Stat. 1904, substituted "nurses" for "Nurse 
Corps" in item 8069. 

1996— Pub. L. 104-201, div. A, title V, § 502(c)(2), Sept. 
23, 1996, 110 Stat. 2511, added item 8069. 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(1), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8076 "Air 
Force Reserve: composition", 8077 "Air National Guard 
of United States: composition", 8078 "Air National 
Guard: when a component of Air Force", 8079 "Air Na- 
tional Guard of United States: status when not in Fed- 
eral service", and 8080 "Air National Guard of the 
United States: authority of officers with respect to 
F GclGr^tl status' ' 

1986— Pub. L. 99-433, title V, § 522(g)(4), Oct. 1, 1986, 100 
Stat. 1063, struck out item 8072 "Judge Advocate Gen- 
eral, Deputy Judge Advocate General: appointment; du- 
ties". See section 8037 of this title. 

1980— Pub. L. 96-513, title V, §504(3), Dec. 12, 1980, 94 
Stat. 2915, struck out item 8066 "Generals and lieuten- 
ant generals". 

Pub. L. 96-343, § 12(b)(2), Sept. 8, 1980, 94 Stat. 1131, 
substituted "General, Deputy Judge Advocate Gen- 
eral:" for "General:" in item 8072. 



§8061 



TITLE 10— ARMED FORCES 



Page 2196 



1978— Pub. L. 95-485, title VIII, § 805(c)(2), Oct. 20, 1978, 
92 Stat. 1622, added item 8081. 

1967— Pub. L. 90-130, §1(25), Nov. 8, 1967, 81 Stat. 382, 
struck out item 8071 "Temporary grade of colonel in 
the Air Force: appointment of women." 

1960— Pub. L. 86-603, §1(3)(B), July 7, 1960, 74 Stat. 358, 
added item 8080. 

§8061. Regulations 

The President may prescribe regulations for 
the government of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 493.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8061 


10:16. 


July 15. 1870. ch. 294, §20, 






16 Stat. 319: Mar. 1. 






1875. ch. 115, 18 Stat. 






337. 



The word "prescribe" is substituted for the words 
"make and publish". 10:16 (last 35 words) is omitted as 
surplusage. 



§8062. Policy; composition; aircraft authoriza- 
tion 

(a) It is the intent of Congress to provide an 
Air Force that is capable, in conjunction with 
the other armed forces, of — 

(1) preserving the peace and security, and 
providing for the defense, of the United States, 
the Commonwealths and possessions, and any 
areas occupied by the United States; 

(2) supporting the national policies; 

(3) implementing the national objectives; 
and 

(4) overcoming any nations responsible for 
aggressive acts that imperil the peace and se- 
curity of the United States. 

(b) There is a United States Air Force within 
the Department of the Air Force. 

(c) In general, the Air Force includes aviation 
forces both combat and service not otherwise as- 
signed. It shall be organized, trained, and 
equipped primarily for prompt and sustained of- 
fensive and defensive air operations. It is re- 
sponsible for the preparation of the air forces 
necessary for the effective prosecution of war 
except as otherwise assigned and, in accordance 
with integrated joint mobilization plans, for the 
expansion of the peacetime components of the 
Air Force to meet the needs of war. 

(d) The Air Force consists of — 

(1) the Regular Air Force, the Air National 
Guard of the United States, the Air National 
Guard while in the service of the United 
States, and the Air Force Reserve; 

(2) all persons appointed or enlisted in, or 
conscripted into, the Air Force without com- 
ponent; and 

(3) all Air Force units and other Air Force 
organizations, with their installations and 
supporting and auxiliary combat, training, ad- 
ministrative, and logistic elements; and all 
members of the Air Force, including those not 
assigned to units; necessary to form the basis 
for a complete and immediate mobilization for 
the national defense in the event of a national 
emergency. 

(e) Subject to subsection (f) of this section, 
chapter 831 of this title, and the strength au- 



thorized by law pursuant to section 115 of this 
title, the authorized strength of the Air Force is 
70 Regular Air Force groups and such separate 
Regular Air Force squadrons, reserve groups, 
and supporting and auxiliary regular and re- 
serve units as required. 

(f) There are authorized for the Air Force 
24,000 serviceable aircraft or 225,000 airframe 
tons of serviceable aircraft, whichever the Sec- 
retary of the Air Force considers appropriate to 
carry out this section. This subsection does not 
apply to guided missiles. 

(g) (1) Effective October 1, 2011, the Secretary 
of the Air Force shall maintain a total aircraft 
inventory of strategic airlift aircraft of not less 
than 301 aircraft. 

(2) In this subsection: 

(A) The term "strategic airlift aircraft" 
means an aircraft — 

(i) that has a cargo capacity of at least 
150,000 pounds; and 

(ii) that is capable of transporting outsized 
cargo an unrefueled range of at least 2,400 
nautical miles. 

(B) The term "outsized cargo" means any 
single item of equipment that exceeds 1,090 
inches in length, 117 inches in width, or 105 
inches in height. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 493; Pub. L. 
96-513, title V, §504(4), Dec. 12, 1980, 94 Stat. 2916; 
Pub. L. 99-433, title I, §110(g)(10), Oct. 1, 1986, 100 
Stat. 1004; Pub. L. 100-26, § 7(g)(3), Apr. 21, 1987, 
101 Stat. 282; Pub. L. 100-180, div. A, title XIII, 
§ 1314(b)(9), Dec. 4, 1987, 101 Stat. 1176; Pub. L. 
109-163, div. A, title X, § 1057(a)(6), Jan. 6, 2006, 
119 Stat. 3441; Pub. L. 109-364, div. A, title I, §132, 
Oct. 17, 2006, 120 Stat. 2112; Pub. L. 111-84, div. A, 
title I, §139, Oct. 28, 2009, 123 Stat. 2223; Pub. L. 
112-81, div. A, title I, §131, Dec. 31, 2011, 125 Stat. 
1320.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8062(a) 


10:20. 


July 26, 1947, ch. 343. 


8062(b) 


5:626c(a). 


§ 208(a). (f), 61 Stat. 503; 


8062(c) 


5:626c(f). 


Aug. 10, 1949, ch. 412, 


8062(d) 


10:20r(a). 


§ 12(d), 63 Stat. 591. 




10:1831. 






50:1091. 


July 10, 1950, ch. 454. §§2, 


8062(e) 


10:20r(b). 


201, 203, 64 Stat. 321, 


8062(0 


10:20t. 


323 324 






Sept.' 19. 1951, ch. 407, 






§301. 65 Stat. 329. 






July 9, 1952. ch. 608, §601. 






66 Stat. 501. 



In subsection (a), 10:20 (1st 19 words) is omitted as 
surplusage. The words "any areas occupied by the 
United States" are substituted for the words "occupied 
areas wherever located". 

Subsection (b) is substituted for 5:626c(a) (1st sen- 
tence). 5:626c(a) (last sentence) is omitted as executed. 

In subsection (d), the words "consists of" are sub- 
stituted for the word "includes". 

In subsection (d)(1), 10:20r(a) is omitted as superseded 
by 10:1831. The words "all persons serving in the Air 
Force under call or * * * under any provision of law, in- 
cluding members of the Air National Guard of the sev- 
eral States, Territories, and the District of Columbia 
when in the service of the United States pursuant to 
call as provided by law" are omitted as covered by the 
words "the Air National Guard while in the service of 
the United States". 50:1091 (last sentence) is omitted, 
since the components listed include their members. 

In subsection (d)(2), the words "or inducted" are 
omitted as covered by the word "conscripted". 
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In subsection (e), the words "Effective on July 10, 
1950" are omitted as executed. The words "the limita- 
tions imposed by" are omitted as surplusage. The 
words "not to exceed" are omitted as surplusage, since 
the revised section states the authorized number and 
any number over that would not be authorized. The 
words "and chapter 31 of this title" are substituted for 
the reference to 10:20s to make it clear that the author- 
ity for a 70 group Air Force is subject to all provisions 
which prescribe the authorized personnel strength of 
the Air Force. 

In subsection (f), the word "considers" is substituted 
for the words "may determine is more". The words "ag- 
gregate" and "amount" are omitted as surplusage. The 
words "carry out this section" are substituted for the 
words "fulfill the requirements of the Air Force of the 
United States for aircraft necessary to carry out the 
purposes of this chapter, section 481 of this title, and 
sections 235, 235a, 628, and 628a of title 5", since the pur- 
poses to which the reference is made are stated in the 
revised section. The last sentence is substituted for 
10:20t (proviso). 

Amendments 

2011— Subsec. (g)(1). Pub. L. 112-81 substituted "Octo- 
ber 1, 2011" for "October 1, 2009" and "301 aircraft" for 
"316 aircraft". 

2009— Subsec. (g)(1). Pub. L. 111-84 substituted "2009" 
for "2008" and "316" for "299". 

2006— Subsec. (a)(1). Pub. L. 109-163 substituted "Com- 
monwealths and possessions" for "Territories, Com- 
monwealths, and possessions". 

Subsec. (g). Pub. L. 109-364 added subsec. (g). 

1987— Subsec. (e). Pub. L. 100-26 and Pub. L. 100-180 
amended subsec. (e) identically, substituting "section 
115" for "section 114". 

1986— Subsec. (e). Pub. L. 99-433 substituted "section 
114" for "section 138". 

1980— Subsec. (e). Pub. L. 96-513 substituted 
", chapter 831 of this title, and the strength authorized 
by law pursuant to section 138" for "and chapter 831". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Requirements for Transferring Aircraft Within 
the Air Force Inventory 

Pub. L. 111-383, div. A, title III, §345, Jan. 7, 2011, 124 
Stat. 4191, provided that: 

"(a) Requirements. — In proposing the transfer of 
ownership of any aircraft from ownership by a reserve 
component of the Air Force to ownership by a regular 
component of the Air Force, including such a transfer 
to be made on a temporary basis, the Secretary of the 
Air Force shall ensure that a written agreement re- 
garding such transfer of ownership has been entered 
into between the Director of the Air National Guard, 
the Commander of the Air Force Reserve Command, 
and the Chief of Staff of the Air Force. Any such agree- 
ment shall specify each of the following: 

"(1) The number of and type of aircraft to be trans- 
ferred. 

"(2) In the case of any aircraft transferred on a 
temporary basis — 

"(A) the schedule under which the aircraft will be 
returned to the ownership of the reserve compo- 
nent; 

"(B) a description of the condition, including the 
estimated remaining service life, in which any such 
aircraft will be returned to the reserve component; 
and 

"(C) a description of the allocation of resources, 
including the designation of responsibility for fund- 
ing aircraft operation and maintenance and a de- 
tailed description of budgetary responsibilities, for 
the period for which the ownership of the aircraft is 
transferred to the regular component. 



"(3) The designation of responsibility for funding 
depot maintenance requirements or modifications to 
the aircraft generated as a result of the transfer, in- 
cluding any such requirements and modifications re- 
quired during the period for which the ownership of 
the aircraft is transferred to the regular component. 

"(4) Any location from which the aircraft will be 
transferred. 

"(5) The effects on manpower that such a transfer 
may have at any facility identified under paragraph 
(4). 

"(6) The effects on the skills and proficiencies of 
the reserve component personnel affected by the 
transfer. 

"(7) Any other items the Director of the Air Na- 
tional Guard or the Commander of the Air Force Re- 
serve Command determines are necessary in order to 
execute such a transfer. 

"(b) Submittal of Agreements to Congress. — The 
Secretary of the Air Force may not take any action to 
transfer the ownership of an aircraft as described in 
subsection (a) until the Secretary submits to the con- 
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] an agreement entered into 
pursuant to such subsection regarding the transfer of 
ownership of the aircraft." 

Consolidation of Air Force and Air National 
Guard Aircraft Maintenance 

Pub. L. 110-417, [div. A], title III, §324, Oct. 14, 2008, 
122 Stat. 4416, as amended by Pub. L. 111-383, div. A, 
title X, § 1075(e)(4), Jan. 7, 2011, 124 Stat. 4374, provided 
that: 

"(a) Restriction on Implementation of Consolida- 
tion. — The Secretary of the Air Force shall not imple- 
ment the consolidation of aircraft repair facilities and 
personnel of the active Air Force with aircraft repair 
facilities and personnel of the Air National Guard or 
the consolidation of aircraft repair facilities and per- 
sonnel of the Air National Guard with aircraft repair 
facilities and personnel of the active Air Force unless 
and until the Secretary of the Air Force submits the 
reports required by (b) and (c), the Chief of the Na- 
tional Guard Bureau submits the assessment required 
by subsection (d), and the Secretary of Defense submits 
the certification required by subsection (e). 

"(b) Report on Criteria. — Not later than 30 days 
after the date of the enactment of this Act [Oct. 14, 
2008], the Secretary of the Air Force shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a report stating all the cri- 
teria being used by the Department of the Air Force 
and the Rand Corporation to evaluate the feasibility of 
consolidating Air Force maintenance functions into or- 
ganizations that would integrate active, Guard, and Re- 
serve components into a total-force approach. The re- 
port shall include the assumptions that were provided 
to or developed by the Rand Corporation for its study 
of the feasibility of the consolidation proposal. 

"(c) Report on Feasibility Study. — At least 90 days 
before any consolidation of aircraft repair facilities and 
personnel of the active Air Force with aircraft repair 
facilities and personnel of the Air National Guard, the 
Secretary of the Air Force shall submit to the Commit- 
tees on Armed Services of the Senate and House of Rep- 
resentatives a report on the findings of the Rand Cor- 
poration feasibility study and the Rand Corporation's 
recommendations, the Air Force's assessment of the 
findings and recommendations, any plans developed for 
implementation of the consolidation, and a delineation 
of all infrastructure costs anticipated as a result of im- 
plementation. 

"(d) Assessment by Chief of the National Guard 
Bureau. — Not later than 30 days after the date on 
which the report required by subsection (c) is submit- 
ted, the Chief of the National Guard Bureau shall sub- 
mit to the Committees on Armed Services of the Sen- 
ate and House of Representatives a written assessment 
of— 
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"(1) the proposed actions to consolidate aircraft re- 
pair facilities and personnel of the active Air Force 
with aircraft repair facilities and personnel of the Air 
National Guard by the Secretary of the Air Force; 
and 

"(2) the information included in the report required 
by subsection (c). 

"(e) Certification by the Secretary of Defense. — 
After the Secretary of the Air Force submits the re- 
ports required by subsections (b) and (c), and before any 
consolidation of aircraft repair facilities and personnel 
of the active Air Force with aircraft repair facilities 
and personnel of the Air National Guard by the Sec- 
retary of the Air Force, the Secretary of Defense shall 
certify that such consolidation is in the national inter- 
est and will not adversely affect recruitment, reten- 
tion, or execution of the Air National Guard mission in 
the individual States." 

[§8066. Repealed. Pub. L. 96-513, title II, §201, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 494; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(36), 72 Stat. 1566, au- 
thorized President, by and with consent of the Senate, 
to make temporary appointments in grades of general 
and lieutenant general from officers of Air Force on ac- 
tive duty in any grade above brigadier general and 
specified the number of positions in each such grade. 
See section 601 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§8067. Designation: officers to perform certain 
professional functions 

(a) Medical functions in the Air Force shall be 
performed by commissioned officers of the Air 
Force who are qualified under regulations pre- 
scribed by the Secretary of the Air Force and 
who are designated as medical officers. 

(b) Dental functions in the Air Force shall be 
performed by commissioned officers of the Air 
Force who are qualified under regulations pre- 
scribed by the Secretary and who are designated 
as dental officers. 

(c) Veterinary functions in the Air Force shall 
be performed by commissioned officers of the 
Air Force who are qualified under regulations 
prescribed by the Secretary, and who are des- 
ignated as veterinary officers. 

(d) Medical service functions in the Air Force 
shall be performed by commissioned officers of 
the Air Force who are qualified under regula- 
tions prescribed by the Secretary, and who are 
designated as medical service officers. 

(e) Nursing functions in the Air Force shall be 
performed by commissioned officers of the Air 
Force who are qualified under regulations pre- 
scribed by the Secretary and who are designated 
as Air Force nurses. 

(f) Biomedical science functions, including 
physician assistant functions and chiropractic 
functions, in the Air Force shall be performed 
by commissioned officers of the Air Force who 
are qualified under regulations prescribed by the 
Secretary, and who are designated as biomedical 
science officers. 

(g) Judge advocate functions in the Air Force 
shall be performed by commissioned officers of 
the Air Force who are qualified under regula- 
tions prescribed by the Secretary, and who are 
designated as judge advocates. 



(h) Chaplain functions in the Air Force shall 
be performed by commissioned officers of the 
Air Force who are qualified under regulations 
prescribed by the Secretary and who are des- 
ignated as chaplains. 

(i) Other functions in the Air Force requiring 
special training or experience shall be performed 
by members of the Air Force who are qualified 
under regulations prescribed by the Secretary, 
and who are designated as being in named cat- 
egories. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 494; Pub. L. 
85-861, §1(156), Sept. 2, 1958, 72 Stat. 1513; Pub. L. 
96-513, title V, §504(5), Dec. 12, 1980, 94 Stat. 2916; 
Pub. L. 97-86, title IV, §403, Dec. 1, 1981, 95 Stat. 
1105; Pub. L. 102-484, div. A, title V, § 505(c), Oct. 
23, 1992, 106 Stat. 2404.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



8067(a) 
8067(b) 
8067(c) 
8067(d) 

8067(e) 
8067(f) 

8067(g) 
8067(h) 
8067(1) 



Source (U.S. Code) 



10:1837(a) (as applicable 
to medical officers). 

10:1837(a) (as applicable 
to dental officers). 

10:1837(a) (as applicable 
to veterinary officers). 

10:1837(a) (as applicable 
to medical service offi- 
cers). 

10:1837(a) (as applicable 

to nurses). 
10:1837(a) (as applicable 

to women medical spe- 
cialists). 
10:1837(a) (as applicable 

to judge advocates). 
10:1837(a) (as applicable 

to chaplains). 
10:1837(a) (less categories 

covered by subsections 

(aMh)). 
10:1837(b), (c). 
10:81-2 (less 1st and last 

provisos). 



Source (Statutes at Large) 



Sept. 19, 1951. ch. 407, 
§307 (less (d)), 65 Stat. 
330. 

June 24, 1952, ch. 457 (less 
1st and last provisos), 
66 Stat. 156. 



The references in clauses (4), (6), and (7) of 10:1837(a) 
are omitted, since the laws to which reference is made 
deal with qualifications for appointment as commis- 
sioned officers and do not specify professional quali- 
fications prerequisite to designation to duties requiring 
special training or experience. The reference in clause 
(8) is omitted as executed. 

10:1837(b) and (c) are omitted, since, except in the 
case of a reference to a law not presently in effect, 
their substance is covered by including the laws re- 
ferred to in various revised sections of this title (see 
the distribution tables). 10:81-2 (less 1st and last provi- 
sos) is omitted as unnecessary. 

In subsections (a)-(d), (g), and (h), the words "com- 
missioned officers" are substituted for the word "mem- 
bers", in 10:1837(a), since, under the laws to which ref- 
erence is made, only commissioned officers may be des- 
ignated to perform these functions. 

In subsections (e) and (f), the words "female commis- 
sioned officers" are substituted for the word "mem- 
bers", in 10:1837(a), since, under the laws to which ref- 
erence is made, only female commissioned officers may 
be designated to perform these functions. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8067(e), (f) 


10 App.:166b-3. 
10 App.:1837. 


Aug. 9, 1955, ch. 654, §§1, 
3(b), 69 Stat. 579. 



The section is amended to reflect the authority con- 
tained in the source statute to appoint male reserve of- 
ficers with a view to designation as Air Force nurses or 
medical specialists. 
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Amendments 

1992— Subsec. (f). Pub. L. 102-484 inserted "and chiro- 
practic functions" after "physician assistant func- 
tions". 

1981— Subsec. (f). Pub. L. 97-86 inserted reference to 
physician assistant functions. 

1980— Subsec. (a). Pub. L. 96-513, §504(5)(A), struck out 
"in conformity with section 8289 or 8294 of this title," 
after "Secretary of the Air Force". 

Subsec. (b). Pub. L. 96-513, §504(5)(B), struck out "in 
conformity with section 8294 of this title," after "pre- 
scribed by the Secretary". 

Subsec. (e). Pub. L. 96-513, §504(5)(C), struck out "in 
conformity with section 8291 of this title," after "pre- 
scribed by the Secretary". 

Subsec. (f). Pub. L. 96-513, §504(5)(D), substituted 
"Biomedical science functions" for "Medical specialist 
functions" and "biomedical science officers" for "medi- 
cal specialists". 

Subsec. (h). Pub. L. 96-513, §504(5)(E), struck out "in 
conformity with section 8293 of this title," after "pre- 
scribed by the Secretary". 

1958— Subsec. (e). Pub. L. 85-861 struck out "female" 
before "commissioned officers". 

Subsec. (f). Pub. L. 85-861 struck out "female" before 
"commissioned officers", and "women" before "medi- 
cal specialists". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§8069. Air Force nurses: Chief and assistant 
chief; appointment; grade 

(a) Positions of Chief and Assistant Chief. — 
There are a Chief and assistant chief of the Air 
Force Nurse Corps. 

(b) Chief. — The Secretary of the Air Force 
shall appoint the Chief from the officers of the 
Regular Air Force designated as Air Force 
nurses whose regular grade is above lieutenant 
colonel and who are recommended by the Sur- 
geon General. An appointee who holds a lower 
regular grade shall be appointed in the regular 
grade of major general. The Chief serves during 
the pleasure of the Secretary. 

(c) Assistant Chief. — The Surgeon General 
shall appoint the assistant chief from the offi- 
cers of the Regular Air Force designated as Air 
Force nurses whose regular grade is above lieu- 
tenant colonel. 

(Added Pub. L. 104-201, div. A, title V, § 502(b), 
Sept. 23, 1996, 110 Stat. 2511; amended Pub. L. 
105-261, div. A, title V, §505, Oct. 17, 1998, 112 
Stat. 2004; Pub. L. 107-314, div. A, title V, 
§ 504(a)(3), Dec. 2, 2002, 116 Stat. 2531.) 

Amendments 

2002— Subsec. (b). Pub. L. 107-314 substituted "major 
general" for "brigadier general" in second sentence. 

1998— Subsec. (b). Pub. L. 105-261 struck out ", but 
not for more than three years, and may not be reap- 
pointed to the same position" after "pleasure of the 
Secretary". 

[§8071. Repealed. Pub. L. 90-130, §1(25), Nov. 8, 
1967, 81 Stat. 382] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 495, pro- 
vided for appointment of a female Air Force officer in 
temporary grade of colonel. 



[§8072. Renumbered §8037] 

§ 8074. Commands: territorial organization 

(a) Except as otherwise prescribed by law or 
by the Secretary of Defense, the Air Force shall 
be divided into such organizations as the Sec- 
retary of the Air Force may prescribe. 

(b) For Air Force purposes, the United States, 
its possessions, and other places in which the 
Air Force is stationed or is operating, may be 
divided into such directed by the Sec- 
retary. Officers of the Air Force may be assigned 
to command Air Force activities, installations, 
and personnel in those In the discharge of 
the Air Force's functions or other functions au- 
thorized by law, officers so assigned have the du- 
ties and powers prescribed by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 495; Pub. L. 
85-599, §4(f), Aug. 6, 1958, 72 Stat. 517; Pub. L. 
89-37, title III, § 306(a), June 11, 1965, 79 Stat. 129; 
Pub. L. 99-433, title V, §523, Oct. 1, 1986, 100 Stat. 
1063; Pub. L. 107-107, div. A, title IX, § 931(b), Dec. 
28, 2001, 115 Stat. 1200; Pub. L. 109-163, div. A, 
title X, § 1057(a)(2), Jan. 6, 2006, 119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8074(a) 


10:1838(a)(l). 


Sept. 19. 1951. ch. 407, 


8074(b) 


10:1838(a)(2). 


§§308, 309, 65 Stat. 332. 


8074(c) 


10:1838(1)). 




8074(d) 


10:1839. 





In subsection (b), the words "from time to time" are 
omitted as surplusage. 

In subsection (d), the words "have the duties and 
powers" are substituted for the words "shall perform 
such duties and exercise such powers". The words "of 
America", "elements of", "other provisions of", and 
"so assigned" are omitted as surplusage. 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 struck out "its Ter- 
ritories," after "the United States,". 

2001— Subsec. (c). Pub. L. 107-107 struck out subsec. 
(c) which read as follows: "The Military Air Transport 
Service is redesignated as the Military Airlift Com- 
mand." 

1986— Subsec. (a). Pub. L. 99-433 substituted "Except 
as otherwise prescribed by law or by the Secretary of 
Defense, the" for "The". 

1965— Subsec. (c). Pub. L. 89-37 added subsec. (c). 

1958— Subsec. (a). Pub. L. 85-599, § 4(f)(1), substituted 
provisions permitting the Air Force to be divided into 
such organizations as the Secretary of the Air Force 
may prescribe for provisions which established an air- 
defense, a strategic, and a tactical command in the Air 
Force. 

Subsecs. (b) to (d). Pub. L. 85-599, § 4(f)(2), redesig- 
nated subsec. (d) as (b), and repealed former subsecs. (b) 
and (c) which permitted the Secretary of the Air Force 
to establish additional commands and organizations in 
the interest of efficiency and economy of operation, 
and, for the duration of any war or national emergency, 
to establish new major commands or to discontinue or 
consolidate major commands. 

Effective Date of 1965 Amendment 

Section 306(b) of Pub. L. 89-37 provided that: "The 
amendment made by subsection (a) of this section [add- 
ing subsec. (c)] shall become effective January 1, 1966." 

§ 8075. Regular Air Force: composition 

(a) The Regular Air Force is the component of 
the Air Force that consists of persons whose 
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continuous service on active duty in both peace 
and war is contemplated by law, and of retired 
members of the Regular Air Force, 
(b) The Regular Air Force includes — 

(1) the officers and enlisted members of the 
Regular Air Force; 

(2) the professors, registrar, and cadets at 
the United States Air Force Academy; and 

(3) the retired officers and enlisted members 
of the Regular Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 496; Pub. L. 
85-600, §1(13), Aug. 6, 1958, 72 Stat. 523.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8075(a) 


10:1832(a). 


Sept. 19, 1951, oh. 407, 


8075(b) 


10:1832 (less (a)). 


§302, 65 Stat. 329; Apr. 






1, 1954. ch. 127. §7, 68 






Stat. 48. 



In subsection (b), the words "holding appointments or 
enlisted in the Regular Air Force as now or hereafter 
provided by law", "and such other persons as are now 
or may hereafter be specified by law", and "commis- 
sioned * * * warrant officers" are omitted as surplus- 
age, since the revised section lists all persons in the 
Regular Air Force. 10:1832(b) (last sentence) is omitted 
as executed. 

Amendments 

1958— Subsec. (b)(2). Pub. L. 85-600 included the reg- 
istrar of the Air Force Academy. 

[§§8076 to 8080. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1661(a)(3)(A), Oct. 5, 1994, 108 Stat. 
2980] 

Section 8076, act Aug. 10, 1956, ch. 1041, 70A Stat. 496, 
related to composition of Air Force Reserve. See sec- 
tion 10110 of this title. 

Section 8077, act Aug. 10, 1956, ch. 1041, 70A Stat. 496, 
related to composition of Air National Guard of United 
States. See section 10111 of this title. 

Section 8078, act Aug. 10, 1956, ch. 1041, 70A Stat. 496, 
provided that Air National Guard is component of Air 
Force when in service of United States. See section 
10112 of this title. 

Section 8079, act Aug. 10, 1956, ch. 1041, 70A Stat. 496, 
related to status of Air National Guard of United 
States when not in Federal service. See section 10113 of 
this title. 

Section 8080, added Pub. L. 86-603, §1(3)(A), July 7, 
1960, 74 Stat. 357, related to authority of officers of Air 
National Guard of United States with respect to Fed- 
eral status. See section 10215 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§8081. Assistant Surgeon General for Dental 
Services 

There is an Assistant Surgeon General for 
Dental Services in the Air Force who is ap- 
pointed by the Secretary of the Air Force upon 
the recommendation of the Surgeon General 
from officers of the Air Force above the grade of 
lieutenant colonel who are designated as dental 
officers under section 8067(b) of this title. An ap- 
pointee who holds a lower regular grade shall be 
appointed in the regular grade of major general. 
The Assistant Surgeon General for Dental Serv- 
ices serves at the pleasure of the Secretary. 



(Added Pub. L. 95-485, title VIII, § 805(c)(1), Oct. 
20, 1978, 92 Stat. 1622; amended Pub. L. 105-261, 
div. A, title V, §506, Oct. 17, 1998, 112 Stat. 2004; 
Pub. L. 109-364, div. A, title V, § 504(a), Oct. 17, 
2006, 120 Stat. 2179.) 

Amendments 

2006— Pub. L. 109-364 substituted "major general" for 
"brigadier general". 

1998 — Pub. L. 105-261 substituted "lieutenant colonel" 
for "major" and "An appointee who holds a lower regu- 
lar grade shall be appointed in the regular grade of 
brigadier general. The Assistant Surgeon General for 
Dental Services serves at the pleasure of the Sec- 
retary." for "The term of office of the Assistant Sur- 
geon General for Dental Services is four years but may 
be increased or decreased by the Secretary of the Air 
Force." 

Effective Date of 2006 Amendment 

Pub. L. 109-364, div. A, title V, § 504(b), Oct. 17, 2006, 
120 Stat. 2179, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the occurrence of the next vacancy in 
the position of Assistant Surgeon General for Dental 
Services in the Air Force that occurs after the date of 
the enactment of this Act [Oct. 17, 2006] or, if earlier, 
on the date of the appointment to the grade of major 
general of the officer who is the incumbent in that po- 
sition on the date of the enactment of the Act." 

§ 8084. Officer career field for space 

The Secretary of the Air Force shall establish 
and implement policies and procedures to de- 
velop a career field for officers in the Air Force 
with technical competence in space-related mat- 
ters to have the capability to — 

(1) develop space doctrine and concepts of 
space operations; 

(2) develop space systems; and 

(3) operate space systems. 

(Added Pub. L. 107-107, div. A, title IX, § 912(a), 
Dec. 28, 2001, 115 Stat. 1196; amended Pub. L. 
108-375, div. A, title X, § 1084(d)(32), Oct. 28, 2004, 
118 Stat. 2063.) 

Amendments 

2004— Pub. L. 108-375 substituted "capability" for 
"capabilty". 

PART II— PERSONNEL 



Chap. Sec. 

831. Strength 8201 

833. Enlistments 8251 

835. Appointments in the Regular Air Force 8281 

[837. Repealed.] 

839. Temporary Appointments 8441 

841. Active Duty 8491 

843. Special Appointments, Assignments, 

Details, and Duties 8531 

845. Rank and Command 8571 

[847. Repealed.] 

849. Miscellaneous Prohibitions and Pen- 
alties 8631 

[851. Repealed.] 

853. Miscellaneous Rights and Benefits 8681 

855. Hospitalization 8721 

857. Decorations and Awards 8741 

[859. Repealed.] 

[860. Repealed.] 

861. Separation for Various Reasons 8811 

[863. Repealed.] 

[865. Repealed.] 

867. Retirement for Length of Service 8911 
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Chap. Sec. 

869. Retired Grade 8961 

871. Computation of Retired Pay 8991 

873. Civilian Employees 9021 

875. Miscellaneous Investigation Require- 
ments and Other Duties 9061 



Amendments 

2003— Pub. L. 108-136, div. A, title V, § 576(c)(2), Nov. 
24, 2003, 117 Stat. 1488, added item for chapter 875. 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(a), Oct. 
5, 1994, 108 Stat. 3016, struck out items for chapters 837 
"Appointments as Reserve Officers" and 863 "Separa- 
tion or Transfer to Retired Reserve". 

1980— Pub. L. 96-513, title V, §504(1), Dec. 12, 1980, 94 
Stat. 2915, struck out items for chapters 859 "Separa- 
tion from Regular Air Force for Substandard Perform- 
ance of Duty", 860 "Separation from Regular Air Force 
for Moral or Professional Dereliction or in Interests of 
National Security", and 865 "Retirement for Age". 

1968— Pub. L. 90-377, §5, July 5, 1968, 82 Stat. 288, 
struck out item for chapter 851 "United States Discipli- 
nary Barracks". 

Pub. L. 90-235, §8(6), Jan. 2, 1968, 81 Stat. 764, struck 
out item for chapter 847 "The Uniform". 

1960— Pub. L. 86-616, §§7(b), 8(b), July 12, 1960, 74 Stat. 
393, 395, substituted "Substandard Performance of 
Duty" for "Failure to Meet Standards" in item for 
chapter 859 and added item for chapter 860. 

1958— Pub. L. 85-861, §1(193), Sept. 2, 1958, 72 Stat. 1538, 
substituted "8841" for "[No present sections]" in item 
for chapter 863. 

CHAPTER 831— STRENGTH 

Sec. 

[8201 to 8209. Repealed.] 

8210. Regular Air Force: strength in grade; general 

officers. 
[8211 to 8230. Repealed.] 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(2), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8212 "Air 
Reserve; Air National Guard of the United States: 
strength in grade; temporary increases", 8217 "Re- 
serves: commissioned officers in an active status", 8218 
"Reserves: strength in grade; general officers in an ac- 
tive status", 8219 "Reserves: strength in grade; com- 
missioned officers in grades below brigadier general in 
an active status", 8221 "Air Force Reserve", 8222 "Air 
Force Reserve, exclusive of members on active duty", 
8223 "Air Force Reserve: warrant officers", 8224 "Air 
National Guard of United States", and 8225 "Air Na- 
tional Guard and Air National Guard of United States, 
exclusive of members on active duty". 

1990— Pub. L. 101-510, div. A, title IV, § 403(b)(3)(B), 
Nov. 5, 1990, 104 Stat. 1545, struck out item 8202 "Air 
Force: strength in grade; general officers". 

1985— Pub. L. 99-145, title XIII, § 1303(a)(26), Nov. 8, 
1985, 99 Stat. 740, inserted "; general officers" after 
"grade" in item 8202. 

1980— Pub. L. 96-513, title V, §504(6), Dec. 12, 1980, 94 
Stat. 2916, struck out item 8201 "Air Force: members on 
active duty", substituted "strength in grade" for "offi- 
cers in certain commissioned grades" in item 8202, 
struck out items 8203 "Regular Air Force: members on 
active duty", 8204 "Regular Air Force: commissioned 
officers on active list", 8205 "Regular Air Force: com- 
missioned officers on active list, exclusive of certain 
categories", 8206 "Regular Air Force: commissioned of- 
ficers on active list; Air Force nurses", 8207 "Regular 
Air Force: commissioned officers on active list; medical 
specialists", 8208 "Regular Air Force: commissioned of- 
ficers on active list; female commissioned officers, 
other than those designated under section 8067 of this 
title to perform professional functions", 8209 "Regular 
Air Force: commissioned officers on active list; special 
categories", and 8211 "Regular Air Force: strength in 
grade; promotion-list officers", substituted "Air Re- 



serve; Air National Guard of the United States: 
strength in grade; temporary increases" for "Regular 
Air Force; Air Force Reserve; Air National Guard of 
the United States: strength in grade; temporary in- 
creases" in item 8212, and struck out items 8213 "Regu- 
lar Air Force: warrant officers on active list", 8214 
"Regular Air Force: enlisted members on active duty", 
8215 "Regular Air Force: female warrant officers on ac- 
tive list", and 8230 "Personnel detailed outside Depart- 
ment of Defense." 

1967— Pub. L. 90-130, §1(26)(F), Nov. 8, 1967, 81 Stat. 
382, struck out "; female enlisted members on active 
duty" after "female warrant officers on active list" in 
item 8215. 

1958— Pub. L. 85-861, §1(165), Sept. 2, 1958, 72 Stat. 1516, 
substituted "Air Force medical specialists" for 
"women medical specialists" in item 8207, inserted 
"Air Force Reserve; Air National Guard of United 
States" in item 8212, and added items 8217 to 8219 and 
8230. 

[§8201. Repealed. Pub. L. 96-513, title II, §202, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 497; 
Sept. 2, 1958, Pub. L. 85-861, §1(157), 72 Stat. 1513; Oct. 
13, 1964, Pub. L. 88-647, title III, §301(20), 78 Stat. 1073, 
prescribed authorized strength of Air Force in members 
on active duty, exclusive of certain categories, and au- 
thorized daily average strength of Air Force in mem- 
bers on active duty during fiscal year, exclusive of cer- 
tain categories. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§ 8202. Repealed. Pub. L. 101-510, div. A, title W, 
§ 403(b)(3)(A), Nov. 5, 1990, 104 Stat. 1545] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 498; 
Sept. 2, 1958, Pub. L. 85-861, §1(158), 72 Stat. 1514; Dec. 
28, 1967, Pub. L. 90-228, §1(4), (5), 81 Stat. 745; Dec. 12, 
1980, Pub. L. 96-513, title II, § 203(b), 94 Stat. 2879, relat- 
ed to authorized strength of Air Force in general offi- 
cers on active duty. 

[§§8203 to 8209. Repealed. Pub. L. 96-513, title II, 
§202, Dec. 12, 1980, 94 Stat. 2878] 

Section 8203, acts Aug. 10, 1956, ch. 1041, 70A Stat. 498; 
Sept. 2, 1958, Pub. L. 85-861, §1(159), 72 Stat. 1514, pre- 
scribed authorized strength of Regular Air Force in 
members on active duty, exclusive of officer candidates 
and aviation cadets. 

Section 8204, acts Aug. 10, 1956, ch. 1041, 70A Stat. 499; 
Aug. 6, 1958, Pub. L. 85-600, §1(14), 72 Stat. 523, pre- 
scribed authorized strength of Regular Air Force in 
commissioned officers on active list. 

Section 8205, acts Aug. 10, 1956, ch. 1041, 70A Stat. 499; 
Aug. 6, 1958, Pub. L. 85-600, §1(15), 72 Stat. 523; Sept. 2, 
1958, Pub. L. 85-861, §1(160), 72 Stat. 1514, prescribed au- 
thorized strength of Regular Air Force in commis- 
sioned officers on active list, exclusive of certain cat- 
egories. 

Section 8206, acts Aug. 10, 1956. ch. 1041, 70A Stat. 499; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(1), 71 Stat. 
386; Nov. 8, 1967, Pub. L. 90-130, §1(26)(A), 81 Stat. 382, 
prescribed authorized strength of Air Force nurses in 
commissioned officers on active list of Regular Air 
Force. 

Section 8207, acts Aug. 10, 1956, ch. 1041, 70A Stat. 499; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(2), 71 Stat. 
386; Nov. 8, 1967, Pub. L. 90-130, §1(26)(B), 81 Stat. 382, 
prescribed authorized strength of Air Force medical 
specialists in commissioned officers on active list of 
Regular Air Force. 

Section 8208, acts Aug. 10, 1956, ch. 1041, 70A Stat. 499; 
Nov. 8, 1967, Pub. L. 90-130, §1(26)(C), 81 Stat. 382, au- 
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thorlzed prescribed strength in female commissioned 
officers on active list of Regular Air Force, other than 
those designated under section 8067 of this title to per- 
form professional services. 

Section 8209, acts Aug. 10, 1956, ch. 1041, 70A Stat. 500; 
Sept. 2, 1958, Pub. L. 85-861, §1(156), 72 Stat. 1513; Nov. 
8, 1967, Pub. L. 90-130, §1(26)(D), 81 Stat. 382, prescribed 
authorized strength of Regular Air Force in commis- 
sioned officers on active list in each of categories of of- 
ficers designated under section 8067 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§8210. Regular Air Force: strength in grade; gen- 
eral officers 

(a) Subject to section 526 of this title, the au- 
thorized strength of the Regular Air Force in 
general officers on the active-duty list is 75/ 
10,000 of the authorized strength of the Regular 
Air Force in commissioned officers on the ac- 
tive-duty list. Of this authorized strength, not 
more than one-half may be in a regular grade 
above brigadier general. 

(b) When the application of subsection (a) re- 
sults in a fraction, a fraction of one-half or more 
is counted as one, and a fraction of less than 
one-half is disregarded. 

(c) General officers on the active-duty list of 
the Regular Air Force who are specifically au- 
thorized by law to hold a civil office under the 
United States, or an instrumentality thereof, 
are not counted in determining authorized 
strength under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 500; Pub. L. 
85-861, §1(161), Sept. 2, 1958, 72 Stat. 1514; Pub. L. 
96-513, title V, §504(7), Dec. 12, 1980, 94 Stat. 2916; 
Pub. L. 102-190, div. A, title X, § 1061(a)(23)(A), 
Dec. 5, 1991, 105 Stat. 1473.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8210(a) 
8210(b) 

8210(c) 

8210(d) 
8210(e) 


10:506a(a) (words before 
1st semicolon). 

10:506a(a) (less words be- 
fore 1st semicolon, and 
less provisos). 

10:506a(a) (1st, 2d, and 3d 
provisos). 

10:506a(a) (4th proviso). 

10:506a(a) (last proviso). 


Aug. 7, 1947, ch. 512, 
§ 503(a), 61 Stat. 885. 



As enacted, section 503(a) of the Officer Personnel Act 
of 1947 (10:506a(a)) provided, subject to certain percent- 
age limitations, for the following authorized strength 
of the Regular Army in general officers on the active 



list: 

Medical Corps 16 

Dental Corps 4 

Veterinary Corps 1 

The Chaplains 2 

Army, exclusive of the above 334 



Total 357 



Under section 208(e) of the National Security Act of 
1947 (5 U.S.C. 6260(e)), allocations of those authorized 
strengths were made between the Army and the Air 
Force as follows: 

A ™y pfrce 

Medical Corps 12 4 



Dental Corps 3 1 

Veterinary Corps 1 

The Chaplains 1 1 

Army and Air Force, exclusive of the 

above 184 150 



Total 201 156 



After the enactment of the Officer Personnel Act of 
1947, section 308 of the Army Organization Act of 1950 
(10:61-1) provided for an Assistant Judge Advocate Gen- 
eral and three brigadier generals in the Judge Advocate 
General's Corps of the Army. The creation of these four 
general officer spaces served to increase the mentioned 
authorized strength figure from 357 to 361, and the fig- 
ure 201 to 205. The opinion of the Judge Advocate Gen- 
eral of the Army (JAGA 1948/5806, 2 Sept. 1948) is in ac- 
cord with that conclusion. 

The revised section reflects the authorized strength 
of the Regular Air Force in general officers on the ac- 
tive list resulting from the mentioned allocation to the 
Air Force. 

That allocation, and those mentioned in the expla- 
nation of subsection (c) below, have had the force of 
law since July 26, 1950, when the period for transfers, 
including the administrative authority to change these 
allocations, expired. 

The word "regular" is substituted for the word "per- 
manent" throughout the revised subsection. 

In subsection (c), 10:506a(a) (1st proviso) is omitted, 
since there is no authority to appoint to a regular 
grade above major general. 10:506a(a) (last 65 words of 
2d proviso) is omitted as executed by the declaration of 
a national emergency on December 16, 1950. 

In subsection (c)(1), the figures "4" and "2" result 
from the allocation of the original figures "16" and "8". 

In subsection (c)(2), the figure "1" results from the 
allocation of the original figures "4" and "2". 

In subsection (c)(3), the figure "1" results from the 
allocation of the original figures "2" and "1". (The 
major general was allocated to the Army, the brigadier 
general to the Air Force.) 

In subsection (c)(4), the figures "150" and "75" result 
from the allocation of the original figures "334" and 
"167". That allocation corresponds to the allotment 
made by the Secretary of War between the Air Corps 
and the Army exclusive of the Air Corps, the Medical 
Department, and the Chaplains, under 10: 506a(a) (3d 
proviso). That proviso is omitted as executed. 

In subsection (e), the words "by law to hold any civil 
office under the United States" are substituted for the 
words "by Acts of Congress to hold appointments in the 
Diplomatic or Consular Service of the Government or 
to hold any civil office under the Government". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8210(a) 


10 App.:506a(a)(2) (less 


July 20, 1956, ch. 646, §302 




4th and last sentences). 


(less 1st par.), 70 Stat. 






587. 


8210(b) 


10 App.:506a(a)(2) (4th 






sentence). 




8210(c) 


10 App.:506a(a)(2) (last 






sentence). 





In subsection (a), the words "Subject to section 
8202(a) of this title" are substituted for 10 
App.:506a(a)(2) (3d sentence). 



Amendments 

1991— Subsec. (a). Pub. L. 102-190 substituted "section 
526" for "section 8202(a)". 

1980 — Subsecs. (a), (c). Pub. L. 96-513 substituted "ac- 
tive-duty list" for "active list" wherever appearing. 

1958— Subsec. (a). Pub. L. 85-861 inserted "Subject to 
section 8202(a) of this title," before "the", and struck 
out provisions which excluded the number of commis- 
sioned officers on the active list authorized by former 
subsec. (b) of this section and medical service officers. 
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Subsec. (b). Pub. L. 85-861 redesignated subsec. (d) as 

(b) , and struck out former subsec. (b) which prescribed 
the authorized strength of general officers as medical, 
dental, and veterinary officers, and as chaplains. 

Subsec. (c). Pub. L. 85-861 redesignated subsec. (e) as 

(c) , and struck out former subsec. (c) which prescribed 
the maximum number of general officers for the active 
list of the Regular Air Force. 

Subsecs. (d), (e). Pub. L. 85-861 redesignated subsecs. 

(d) and (e) as (b) and (c), respectively. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§8211. Repealed. Pub. L. 96-513, title II, §202, 
Dec. 12, 1980, 94 Stat. 2878] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 501; 
Sept. 2, 1958, Pub. L. 85-861, §1(162), 72 Stat. 1514, pre- 
scribed authorized strength of Regular Air Force in of- 
ficers in each regular grade on each of promotion lists 
authorized by section 8296 of this title. See section 521 
et seq. of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8212. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 2988] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 501; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(3), 71 Stat. 
386; Sept. 2, 1958, Pub. L. 85-861, §1(163), 72 Stat. 1515; 
June 30, 1960, Pub. L. 86-559, §1(48), 74 Stat. 275; Dec. 12, 
1980, Pub. L. 96-513, title V, §504(8), 94 Stat. 2916, related 
to temporary increases in authorized strength in grade 
of Air Reserve and Air National Guard of United 
States. See section 12009 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§§8213 to 8215. Repealed. Pub. L. 96-513, title II, 
§202, Dec. 12, 1980, 94 Stat. 2878] 

Section 8213, act Aug. 10, 1956, ch. 1041, 70A Stat. 501, 
prescribed authorized strength of Regular Air Force in 
warrant officers on active list. 

Section 8214, acts Aug. 10, 1956, ch. 1041, 70A Stat. 501; 
Sept. 2, 1958, Pub. L. 85-861, §1(159), 72 Stat. 1514, pre- 
scribed authorized strength of Regular Air Force in en- 
listed members on active duty, exclusive of officer can- 
didates and aviation cadets. 

Section 8215, acts Aug. 10, 1956, ch. 1041, 70A Stat. 502; 
Nov. 8, 1967, Pub. L. 90-130, §1(26)(E), (F), 81 Stat. 382, 
prescribed authorized strength of Regular Air Force in 
female warrant officers on active list. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§8217 to 8225. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(a)(3), Oct. 5, 1994, 108 Stat. 
2988] 

Section 8217, added Pub. L. 85-861, §1(164)(A), Sept. 2, 
1958, 72 Stat. 1515, related to authorized strength of Air 
Force in reserve commissioned officers in active status. 
See section 12003 of this title. 

Section 8218, added Pub. L. 85-861, §1(164)(A), Sept. 2, 
1958, 72 Stat. 1515; amended Pub. L. 96-107, title III, 



§ 302(d), Nov. 9, 1979, 93 Stat. 806; Pub. L. 100-456, div. A, 
title XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059; Pub. 
L. 102-190, div. A, title X, §1061(a)(23)(B), Dec. 5, 1991, 105 
Stat. 1473, related to authorized strength of Air Force 
in reserve general officers in active status. See section 
12004 of this title. 

Section 8219, added Pub. L. 85-861, §1(164)(A), Sept. 2, 
1958, 72 Stat. 1515, related to authorized strength of Air 
Force in reserve commissioned officers in grades below 
brigadier general in active status. See section 12005(a) 
of this title. 

Section 8221, act Aug. 10, 1956, ch. 1041, 70A Stat. 502, 
related to authorized strength of Air Force Reserve. 
See section 12001 of this title. 

Section 8222, acts Aug. 10, 1956, ch. 1041, 70A Stat. 502; 
Dec. 12, 1980, Pub. L. 96-513, title V, §504(9), 94 Stat. 
2916, related to authorized strength of Air Force Re- 
serve, exclusive of members on active duty. See section 
12002(a) of this title. 

Section 8223, act Aug. 10, 1956, ch. 1041, 70A Stat. 502, 
related to authorized strength of Air Force Reserve in 
warrant officers. See section 12008 of this title. 

Section 8224, act Aug. 10, 1956. ch. 1041, 70A Stat. 502, 
related to authorized strength of Air National Guard of 
United States. See section 12001 of this title. 

Section 8225, acts Aug. 10, 1956, ch. 1041, 70A Stat. 503; 
Dec. 12, 1980, Pub. L. 96-513. title V, §504(9), 94 Stat. 
2916; Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to authorized strength 
of Air National Guard and Air National Guard of 
United States, exclusive of members on active duty. 
See section 12002 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§8230. Repealed. Pub. L. 96-513, title II, §232, 
Dec. 12, 1980, 94 Stat. 2886] 

Section, added Pub. L. 85-861, §1(164)(B), Sept. 2, 1958, 
72 Stat. 1515, provided that members of Air Force who 
are detailed for any duty with agencies of United 
States outside the Department of Defense on a reim- 
bursable basis not be counted in computing strengths 
under any law. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 833— ENLISTMENTS 

Sec. 

8251. Definition. 

8252. Regular Air Force: gender-free basis for ac- 

ceptance of original enlistments. 
[8253 to 8256. Repealed.] 

8257. Regular Air Force: aviation cadets; qualifica- 

tions, grade, limitations. 

8258. Regular Air Force: reenlistment after service 

as an officer. 
[8259 to 8263. Repealed.] 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 542(b)(2), Jan. 6, 
2006, 119 Stat. 3253, struck out item 8253 'Air Force: 
persons not qualified". 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(3), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8259 "Air 
Force Reserve: transfer from Air National Guard of 
United States", 8260 "Air Force Reserve: transfer to 
upon withdrawal as member of Air National Guard", 
and 8261 "Air National Guard of United States". 

1988— Pub. L. 100-456, div. A, title V, § 522(a)(2), Sept. 
29, 1988, 102 Stat. 1973, added item 8252. 

1968— Pub. L. 90-235, § 2(a)(4)(C), Jan. 2, 1968, 81 Stat. 
756, struck out item 8252 "Temporary enlistments", 
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item 8254 "Air Force: during war or emergency", item 

8255 "Regular Air Force: recruiting campaigns", item 

8256 "Regular Air Force: qualifications, term, grade", 
item 8262 "Extension of enlistment for members need- 
ing medical care or hospitalization", and item 8263 
"Voluntary extension of enlistment". 

1958— Pub. L. 85-861, §1(166)(C), (D), Sept. 2, 1958, 72 
Stat. 1516, struck out ": enlistment" after "United 
States" in item 8261, and added item 8263. 

§8251. Definition 

In this chapter, the term "enlistment" means 
original enlistment or reenlistment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 503; Pub. L. 
100-180, div. A, title XII, §1231(19)(A), Deo. 4, 1987, 
101 Stat. 1161.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8251 


[No source]. 


[No source]. 





The revised section is inserted for clarity. 



Amendments 

198V— Pub. L. 100-180 inserted ", the term" after "In 
this chapter". 

Women in Armed Forces 

Pub. L. 98-525, title V, § 551(a), Oct. 19, 1984, 98 Stat. 
2530, as amended by Pub. L. 99-661, div. A, title V, §504, 
Nov. 14, 1986, 100 Stat. 3864; Pub. L. 100-180, div. A, title 
V, §506, Dec. 4, 1987, 101 Stat. 1086, which required the 
Secretary of the Air Force to provide that of all per- 
sons originally enlisting in the Regular Air Force dur- 
ing fiscal year 1989, not less than 22 percent be women, 
was repealed by Pub. L. 100-456, div. A, title V, § 522(d), 
Sept. 29, 1988, 102 Stat. 1974. See section 8252 of this 
title. 

§8252. Regular Air Force: gender-free basis for 
acceptance of original enlistments 

In accepting persons for original enlistment in 
the Regular Air Force, the Secretary of the Air 
Force may not — 

(1) set a minimum or maximum percentage 
of persons who may be accepted for such an 
enlistment according to gender for skill cat- 
egories or jobs; or 

(2) in any other way base the acceptance of 
a person for such an enlistment on gender. 

(Added Pub. L. 100-456, div. A, title V, § 522(a)(1), 
Sept. 29, 1988, 102 Stat. 1973; amended Pub. L. 
102-484, div. A, title X, §1052(40), Oct. 23, 1992, 106 
Stat. 2501.) 

Prior Provisions 

A prior section 8252, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 503, provided that temporary enlistments could be 
made only in Air Force without specification of compo- 
nent, prior to repeal by Pub. L. 90-235, § 2(a)(4)(B), Jan. 
2, 1968, 81 Stat. 756. 

Amendments 

1992— Pub. L. 102-484 substituted "In" for "(a) Except 
as provided in subsection (b), in" and struck out sub- 
sec, (b) which read as follows: "Subsection (a) shall not 
apply with respect to an enlistment specified as being 
for training leading to designation in a skill category 
involving duty assignments to which, under section 
8549 of this title, female members of the Air Force may 
not be assigned." 

Effective Date 

Section 522(c) of Pub. L. 100-456 provided that: "Such 
section [10 U.S.C. 8252] shall apply with respect to per- 



sons accepted for original enlistment in the Regular 
Air Force after September 30, 1989." 

IMPLEMENTATION 

Section 522(b) of Pub. L. 100-456 provided that: "The 
Secretary of the Air Force shall develop a methodology 
for implementing section 8252 of title 10, United States 
Code, as added by subsection (a), not later than October 
1, 1989." 

[§ 8253. Repealed. Pub. L. 109-163, div. A, title V, 
§ 542(b)(1), Jan. 6, 2006, 119 Stat. 3253] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 503; Pub. 
L. 87-143, §1(2), Aug. 17, 1961, 75 Stat. 364; Pub. L. 90-235, 
§ 2(a)(4)(A), Jan. 2, 1968, 81 Stat. 756; Pub. L. 96-513, title 
V, §514(2), Dec. 12, 1980, 94 Stat. 2935, provided that, in 
peace time, Air Force enlistment was available only to 
citizens and persons lawfully admitted to the United 
States for permanent residence. 

[§§8254 to 8256. Repealed. Pub. L. 90-235, §2(a) 
(4)(B), Jan. 2, 1968, 81 Stat. 756] 

Section 8254, act Aug. 10, 1956, ch. 1041, 70A Stat. 503, 
provided for temporary enlistments in Air Force during 
war or emergency. 

Section 8255, act Aug. 10, 1956, ch. 1041, 70A Stat. 504, 
provided for recruiting campaigns to obtain enlist- 
ments in Regular Air Force. 

Section 8256, act Aug. 10, 1956, ch. 1041, 70A Stat. 504, 
set forth qualifications for and term of enlistments in 
Regular Air Force and grade in which such enlistments 
were made. 

members of army and air force serving under 
enlistments for unspecified periods on jan. 2, 
1968; Continuance in Status; Discharge 

Members of Air Force serving under enlistments for 
unspecified periods on Jan. 2, 1968, continued in that 
status and discharged in accordance with laws applica- 
ble on Jan. 1, 1968, see section 3(c) of Pub. L. 90-235, set 
out as a note under section 3256 of this title. 

§ 8257. Regular Air Force: aviation cadets; quali- 
fications, grade, limitations 

(a) The grade of aviation cadet is a special en- 
listed grade in the Regular Air Force. 

(b) Any citizen of the United States may be 
enlisted as an aviation cadet, if he is otherwise 
qualified. 

(c) Any enlisted member of the Regular Air 
Force who is otherwise qualified may be des- 
ignated, with his consent, as an aviation cadet 
by the Secretary of the Air Force. 

(d) Except in time of war or of emergency de- 
clared by Congress, at least 20 percent of the 
aviation cadets designated in each fiscal year 
shall be selected from members of the Regular 
Air Force or the Regular Army who are eligible 
and qualified. No person may be enlisted or des- 
ignated as an aviation cadet unless — 

(1) he agrees in writing that, upon his suc- 
cessful completion of the course of training as 
an aviation cadet, he will accept a commission 
as second lieutenant in the Air Force Reserve, 
and will serve on active duty as such for a pe- 
riod of three years, unless sooner released; and 

(2) if under 21 years of age, he has the con- 
sent of his parent or guardian to his agree- 
ment. 

(e) While on active duty, an aviation cadet is 
entitled to uniforms, clothing, and equipment at 
the expense of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 504; Pub. L. 
85-861, §33(a)(37), Sept. 2, 1958, 72 Stat. 1566; Pub. 
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L. 96-513, title II, §237, Deo. 12, 1980, 94 Stat. 
2887.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8257(a) 

8257(b) 

8257(c) 
8257(d) 


10:297a. 

10:299 (1st sentence, less 

last 19 words). 
10:291f-2 (less 1st 55 

words of 1st proviso). 
10:299 (last 19 words of 

1st sentence). 
10:291f-2 (1st 55 words of 

1st proviso). 
10:299 (2d sentence). 


June 3, 1941, ch. 165, §§1, 
3 (1st and 2d sen- 
tences), 55 Stat. 239. 

June 13, 1949. ch. 199. §3, 
63 Stat. 175. 



In subsection (b), the words "Under such regulations 
as the Secretary of the Army may prescribe" are omit- 
ted, since the Secretary has inherent authority to issue 
regulations appropriate to exercising his statutory 
functions. 

In subsection (c), the words "who is otherwise quali- 
fied" and "with his consent" are substituted for 10: 
291f-2 (less 1st 55 words of 1st proviso). 

In subsection (d), the first sentence is substituted for 
10:291f-2 (proviso). The words "after June 13, 1940" (the 
date of enactment of the source statute) are sub- 
stituted for the word "hereafter", in 10:291f-2. The 
words "after June 13, 1949", in 10:291f-2, are omitted as 
executed. The first 17 words of the last sentence are 
substituted for 10:299 (1st 20 words of 2d sentence). 
Clause (2) is substituted for 10:299 (proviso of 2d sen- 
tence). 

1958 Act 

The new subsection (e) is necessary to reflect the last 
11 words of the second sentence of section 4 of the 
Army Aviation Cadet Act (formerly 10 U.S.C. 304), 
which were omitted from the original military codifica- 
tion act, the Act of August 10, 1956, chapter 1041, as part 
of the source law for section 20(b) of that Act (70A Stat. 
627). See Senate Report No. 2484, 84th Congress, 2d Ses- 
sion, page 738. Since the source law did not permit the 
payment of a money allowance to an aviation cadet in 
place of the issuance of uniforms, clothing, and equip- 
ment, as may be done for enlisted members generally, 
it is necessary to restate this provision separately. See 
Opinion of the Deputy General Counsel, Department of 
Defense, May 29, 1957. 

Amendments 

1980— Subsec. (b). Pub. L. 96-513 substituted "Any cit- 
izen" for "Any male citizen". 

Subsec. (c). Pub. L. 96-513 substituted "Any enlisted 
member" for "Any male enlisted member". 

1958— Subsec. (e). Pub. L. 85-861 added subsec. (e). 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§8258. Regular Air Force: reenlistment after 
service as an officer 

(a) Any former enlisted member of the Regular 
Air Force who has served on active duty as an 
officer of the Air Force, or who was discharged 
as an enlisted member to accept an appointment 
as an officer of the Air Force, is entitled to be 
reenlisted in the Regular Air Force in the en- 



listed grade that he held before his service as an 
officer, without loss of seniority or credit for 
service, regardless of the existence of a vacancy 
in his grade or of a physical disability incurred 
or having its inception in line of duty, if (1) his 
service as an officer is terminated by an honor- 
able discharge or he is relieved from active duty 
for a purpose other than to await appellate re- 
view of a sentence that includes dismissal or dis- 
honorable discharge, and (2) he applies for reen- 
listment within six months (or such other period 
as the Secretary of the Air Force prescribes for 
exceptional circumstances) after termination of 
that service. 

(b) A person is not entitled to be reenlisted 
under this section if — 

(1) the person was discharged or released 
from active duty as an officer on the basis of 
a determination of — 

(A) misconduct; 

(B) moral or professional dereliction; 

(C) duty performance below prescribed 
standards for the grade held; or 

(D) retention being inconsistent with the 
interests of national security; or 

(2) the person's former enlisted status and 
grade was based solely on the participation by 
that person in a precommissioning program 
that resulted in the commission held by that 
person during the active duty from which the 
person was released or discharged. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 505; Pub. L. 
85-603, §1(3), Aug. 8, 1958, 72 Stat. 526; Pub. L. 
102-484, div. A, title V, § 520(b), Oct. 23, 1992, 106 
Stat. 2409; Pub. L. 110-181, div. A, title V, § 506(b), 
Jan. 28, 2008, 122 Stat. 96.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8258 


10:631a (less last proviso). 


July 14, 1939, ch. 267, §1 
(less last proviso); re- 
stated May 29, 1954, ch. 
249, § 19(b) (less last 
proviso), 68 Stat. 166. 





The words "former" and "as an enlisted member" are 
inserted for clarity. The words "credit for service" are 
substituted for the words "of service". The words "in 
his grade" are substituted for the words "in the appro- 
priate enlisted grade". The words "he applies" are sub- 
stituted for the words "application * * * shall be 
made". The words "Hereafter" and "while on active 
duty" are omitted as surplusage. 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 506(b)(1), sub- 
stituted "duty as an officer of the Air Force" for "duty 
as a reserve officer of the Air Force" and "an appoint- 
ment" for "a temporary appointment". 

Subsec. (b)(1). Pub. L. 110-181, § 506(b)(2)(A), sub- 
stituted "an officer" for "a Reserve officer" in intro- 
ductory provisions. 

Subsec. (b)(2). Pub. L. 110-181, § 506(b)(2)(B), sub- 
stituted "the commission" for "the Reserve commis- 
sion". 

1992 — Pub. L. 102-484 designated existing provisions as 
subsec. (a), added subsec. (b), and struck out at end of 
subsec. (a) "However, if his service as an officer termi- 
nated by a general discharge, he may, under regula- 
tions to be prescribed by the Secretary of the Air 
Force, be so reenlisted." 

1958 — Pub. L. 85-603 limited entitlement to be reen- 
listed in enlisted grade to those officers whose service 
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terminated by an honorable discharge and those re- 
lieved from active duty for a purpose other than to 
await appellate review of a sentence that includes dis- 
missal or dishonorable discharge, and provided that 
persons whose service terminated by a general dis- 
charge, may, under regulations to be prescribed by the 
Secretary of the Air Force, be so reenlisted. 

Effective Date of 1992 Amendment 

Amendment by Pub. L. 102-484 applicable to persons 
discharged or released from active duty as commis- 
sioned officers in the Air Force Reserve after Oct. 23, 
1992, see section 520(c) of Pub. L. 102-484, set out as a 
note under section 3258 of this title. 

[§§8259 to 8261. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(b)(3), Oct. 5, 1994, 108 Stat. 
2990] 

Section 8259, acts Aug. 10, 1956, ch. 1041, 70A Stat. 505; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to transfers in grade 
of members of Air National Guard of United States to 
Air Force Reserve. See section 12105 of this title. 

Section 8260, act Aug. 10, 1956, ch. 1041, 70A Stat. 505, 
provided that enlisted members of Air National Guard 
of United States are transferred to Air Force Reserve 
upon withdrawal as members of Air National Guard. 
See section 12106 of this title. 

Section 8261, acts Aug. 10, 1956, ch. 1041, 70A Stat. 505; 
Oct. 4, 1961, Pub. L. 87-378, §4, 75 Stat. 808, related to en- 
listment in Air National Guard of United States. See 
section 12107 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§§8262, 8263. Repealed. Pub. L. 90-235, 
§ 2(a)(4)(B), Jan. 2, 1968, 81 Stat. 756] 

Section 8262, acts Aug. 10, 1956, ch. 1041, 70A Stat. 506; 
Sept. 2, 1958, Pub. L. 85-861, §1(166)(A), 72 Stat. 1516, pro- 
vided for extension of enlistment of members of the Air 
Force needing medical care or hospitalization. 

Section 8263, added Pub. L. 85-861, §1(166)(B), Sept. 2, 
1958, 72 Stat. 1516; Pub. L. 87-649, §14c(53), Sept. 7, 1962, 
76 Stat. 501, provided for voluntary extension of enlist- 
ments in the Air Force. 

CHAPTER 835— APPOINTMENTS IN THE 
REGULAR AIR FORCE 

Sec. 

8281. Commissioned officer grades. 
[8284 to 8309. Repealed.] 

8310. Warrant officers: original appointment; quali- 
fications. 
[8312 to 8314. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §504(10), Dec. 12, 1980, 94 
Stat. 2916, struck out items 8284 "Commissioned offi- 
cers: appointment, how made", 8285 "Commissioned of- 
ficers: original appointment; qualifications", 8286 
"Commissioned officers: original appointment; age lim- 
itations", 8287 "Commissioned officers: original ap- 
pointment; service credit", 8288 "Commissioned offi- 
cers: original appointment; determination of grade", 
8289 "Commissioned officers: medical officers; original 
appointment; professional examination", 8293 "Com- 
missioned officers; chaplains: original appointment; ex- 
amination", 8294 "Commissioned officers: medical and 
dental officers: original appointment", 8295 "Commis- 
sioned officers: original appointment; determination of 
place on promotion list", 8296 "Promotion lists: pro- 
motion-list officer defined; determination of place upon 
transfer or promotion", 8297 "Selection boards", 8298 



"Commissioned officers: promotion to first lieutenant; 
effect of failure of promotion", 8299 "Commissioned of- 
ficers: promotion to captain, major, or lieutenant colo- 
nel", 8300 "Commissioned officers: promotion to cap- 
tain, major, or lieutenant colonel; selection board pro- 
cedure", 8301 "Commissioned officers: promotion to 
captain, major, or lieutenant colonel; officers with spe- 
cial qualifications", 8302 "Commissioned officers: medi- 
cal, dental, and veterinary officers: promotion to cap- 
tain, major, or lieutenant colonel; professional exam- 
ination", 8303 "Commissioned officers: effect of failure 
of promotion to captain, major, or lieutenant colonel", 

8305 "Commissioned officers: promotion to colonel", 

8306 "Commissioned officers: promotion to brigadier 
general", 8307 "Commissioned officers: promotion to 
major general", 8308 "Commissioned officers: effect of 
removal from recommended list by President or failure 
of confirmation by Senate", 8309 "Commissioned offi- 
cers: physical examination for promotion", 8312 "Offi- 
cers: acceptance of promotion", 8313 "Suspension of 
laws for promotion or mandatory retirement or separa- 
tion during war or emergency", and 8314 "Commis- 
sioned officers: promotion not be to delayed by another 
appointment". 

1958— Pub. L. 85-861, §§1(177)(B), 33(a)(38), Sept. 2, 1958, 
72 Stat. 1520, 1566, substituted "officers" for "Officers" 
in item 8309, and added item 8314. 

1957— Pub. L. 85-155, title III, §301(15), Aug. 21, 1957, 71 
Stat. 388, struck out items 8291 "Commissioned officers; 
Air Force nurses and women medical specialists: origi- 
nal appointment; additional qualifications, grade" and 
8304 "Commissioned officers; Air Force nurses and 
women medical specialists: promotion to first lieuten- 
ant, captain, major, lieutenant colonel, or colonel". 

§ 8281. Commissioned officer grades 

The commissioned grades in the Regular Air 
Force are: 

(1) Major general. 

(2) Brigadier general. 

(3) Colonel. 

(4) Lieutenant colonel. 

(5) Major. 

(6) Captain. 

(7) First lieutenant. 

(8) Second lieutenant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 507.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8281 


10:506(a) (last 24 words). 


Aug. 7, 1947. oh. 512. 






§ 502(a) (last 24 words). 






61 Stat. 884. 



[§§8284 to 8289. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 8284, act Aug. 10, 1956, ch. 1041, 70A Stat. 507, 
provided that appointments in commissioned grades in 
Regular Air Force be made by President, by and with 
advice and consent of Senate. See section 531 of this 
title. 

Section 8285, acts Aug. 10, 1956, ch. 1041, 70A Stat. 507; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(4), 71 Stat. 
386; Sept. 2, 1958, Pub. L. 85-861, §1(167), 72 Stat. 1516, 
prescribed eligibility requirements for original ap- 
pointment in a commissioned grade in Regular Air 
Force, except designation as a medical or dental officer 
and except a graduating cadet. See section 532 of this 
title. 

Section 8286, acts Aug. 10, 1956, ch. 1041, 70A Stat. 507; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(5), 71 Stat. 
386; Sept. 2, 1958, Pub. L. 85-861, §1(168), 72 Stat. 1517, 
prescribed age limitations for original appointment in 
a commissioned grade in Regular Air Force, except des- 
ignation as a medical or dental officer or as an Air 
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Force nurse or medical specialist. See section 532 of 
this title. 

Section 8287, acts Aug. 10, 1956, ch. 1041, 70A Stat. 508; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(6), 71 Stat. 
386; Sept. 2, 1958, Pub. L. 85-861, §1(169), 72 Stat. 1517; 
Sept. 30, 1966, Pub. L. 89-609, §1(28), 80 Stat. 854, pro- 
vided service credit for a person originally appointed in 
a commissioned grade in Regular Air Force, other than 
a person appointed as a medical or dental officer, for 
purpose of determining grade, position on a promotion 
list, seniority in his grade in Regular Air Force, and 
eligibility for promotion, with appointment and service 
credit restrictions on persons who were cadets at the 
United States Air Force, Military, or Naval Academies 
but were not graduated, and a disallowance of service 
credit under this section for persons who graduated 
from one of these Academies. See section 533 of this 
title. 

Section 8288, acts Aug. 10, 1956, ch. 1041, 70A Stat. 508; 
Aug. 2, 1957, Pub. L. 85-155, title III, §301(7), 71 Stat. 387; 
Sept. 2, 1958, Pub. L. 85-861, §1(170), 72 Stat. 1518, pro- 
vided for determination of grade of a person originally 
appointed as a commissioned officer in Regular Air 
Force, other than persons appointed as medical or den- 
tal officers. See section 533 of this title. 

Section 8289, act Aug. 10, 1956, ch. 1041, 70A Stat. 509, 
provided that no person be originally appointed as a 
first lieutenant in Regular Air Force with a view to 
designation as a medical officer until he passes an ex- 
amination of his professional fitness before an examin- 
ing board composed of at least three medical officers 
designated by Secretary of Air Force. See section 532 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8291. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 509, re- 
lated to original appointments in Regular Air Force of 
nurses or woman medical specialists, and prescribed 
qualifications for appointment as a nurse. 

[§§8293 to 8303. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 8293, act Aug. 10, 1956, ch. 1041, 70A Stat. 509, 
provided that no person in civil life be originally ap- 
pointed as a chaplain in Regular Air Force unless he 
has passed an examination prescribed by President as 
to his moral, mental, and physical qualifications. See 
section 532 of this title. 

Section 8294, acts Aug. 10, 1956, ch. 1041, 70A Stat. 509; 
Sept. 2, 1958, Pub. L. 85-861, §1(173), 72 Stat. 1518, pro- 
vided that original appointments in Regular Air Force 
be made in grades of first lieutenant through colonel 
for medical and dental officers as Air Force requires, 
from qualified doctors of medicine, osteopathy, or den- 
tistry who are citizens of the United States and have 
such other qualifications as Secretary of Air Force pre- 
scribes, with specific additional eligibility require- 
ments for a doctor of osteopathy, and that officers so 
appointed receive service credit for determining grade, 
position on a promotion list, seniority in grade in Reg- 
ular Air Force, and eligibility for promotion. See sec- 
tion 532 of this title. 

Section 8295, acts Aug. 10, 1956, ch. 1041, 70A Stat. 510; 
Sept. 2, 1958, Pub. L. 85-861, §1(174), 72 Stat. 1519, pro- 
vided for determination of place on a promotion list of 
the name of each person who is originally appointed in 
a commissioned grade in Regular Air Force and whose 
name is carried on a promotion list, other than persons 
appointed as medical or dental officers or as an Air 
Force nurse or medical specialist. See section 624 of 
this title. 

Section 8296, acts Aug. 10, 1956, ch. 1041, 70A Stat. 510; 
Aug. 6, 1958, Pub. L. 85-600, §1(16), 72 Stat. 523; Sept. 2, 



1958, Pub. L. 85-861, §1(156), (175), 72 Stat. 1513, 1519, pro- 
vided for promotion lists in Regular Air Force for all 
commissioned officers in grades below brigadier general 
on active list, with exceptions, which officers are 
known as "promotion-list officers", a separate list for 
chaplains, judge advocates, medical officers, dental of- 
ficers, veterinary officers, medical service officers, Air 
Force nurses, Air Force medical specialists, and any 
category established by Secretary of Air Force under 
section 8067(i) of this title, and determination of place 
on list upon transfer or promotion. See section 624 of 
this title. 

Section 8297, acts Aug. 10, 1956, ch. 1041, 70A Stat. 510; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(8), 71 Stat. 
387; July 12, 1960, Pub. L. 86-616, §6(1), 74 Stat. 391, pro- 
vided for selection boards to recommend promotion-list 
officers and brigadier generals of Regular Air Force for 
promotion in Regular Air Force. See section 611 et seq. 
of this title. 

Section 8298, acts Aug. 10, 1956, ch. 1041, 70A Stat. 511; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(9), title IV, 
§401(1), 71 Stat. 387, 390, provided for promotion from 
grade of second lieutenant to first lieutenant after 
three years of service, discharge under section 8814 of 
this title upon failure of promotion, and filling vacan- 
cies for first lieutenants with second lieutenants, ex- 
cept Air Force nurses and medical specialists, prior to 
completion of three years of service. See section 630 of 
this title. 

Section 8299, acts Aug. 10, 1956, ch. 1041, 70A Stat. 511; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(10), title IV, 
§401(1), 71 Stat. 387, 390; Sept. 2, 1958, Pub. L. 85-861, 
§33(a)(21), 72 Stat. 1565; Sept. 30, 1966, Pub. L. 89-609, 
§1(29), 80 Stat. 854; Nov. 8, 1967, Pub. L. 90-130, §1(27)(A), 
81 Stat. 382, provided that promotion-list officers be 
promoted to regular grades of captain, major, and lieu- 
tenant colonel, after specified length of service or with- 
out regard to length of service in view of actual or an- 
ticipated vacancies if Secretary of Air Force so directs, 
or be eliminated from active list under section 8303 of 
this title and a promotion-list officer who has twice 
been considered and not recommended for promotion to 
any one regular grade not be again considered for pro- 
motion under this section. See sections 631 and 632 of 
this title. 

Section 8300, acts Aug. 10, 1956, ch. 1041, 70A Stat. 513; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(11), 71 Stat. 
388; July 12, 1960, Pub. L. 86-616, §6(2), 74 Stat. 391; Nov. 
8, 1967, Pub. L. 90-130, §1(27)(B), 81 Stat. 382, provided 
for selection board procedure when promotion-list offi- 
cers in regular grade of first lieutenant, captain, or 
major are to be considered for promotion under section 
8299 of this title. See section 611 et seq. of this title. 

Section 8301, acts Aug. 10, 1956, ch. 1041, 70A Stat. 513; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(12), 71 Stat. 
388; Nov. 8, 1967, Pub. L. 90-130, §1(27)(C), 81 Stat. 382, 
provided for, in addition to method prescribed in sec- 
tion 8300 of this title, promotion to captain, major, or 
lieutenant colonel of officers with special qualifica- 
tions, whenever there are vacancies on Air Force pro- 
motion list in regular grade of captain, major, or lieu- 
tenant colonel and Secretary of Air Force considers 
that there are or will be too few officers in any of those 
grades with special qualifications. 

Section 8302, act Aug. 10, 1956, ch. 1041, 70A Stat. 513, 
related to promotion to captain, major, or lieutenant 
colonel of commissioned medical, dental, or veterinary 
officers in Regular Air Force upon examination of pro- 
fessional fitness and effect upon failure of promotion. 
See sections 631 and 632 of this title. 

Section 8303, acts Aug. 10, 1956, ch. 1041, 70A Stat. 514; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(13), 71 Stat. 
388; July 12, 1960, Pub. L. 86-616, §6(3), 74 Stat. 391; June 
28, 1962, Pub. L. 87-509, §4(a), 76 Stat. 121; Nov. 8, 1967, 
Pub. L. 90-130, §1(27)(D), 81 Stat. 382, related to effect of 
failure of a promotion-list officer considered for pro- 
motion to grade of captain, major, or lieutenant colo- 
nel under section 8299 of this title to be recommended 
for promotion, which officer was to be know as a "de- 
ferred officer". See sections 631 and 632 of this title. 
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Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8304. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 515, re- 
lated to promotion of Air Force nurses or women medi- 
cal specialists to grades of first lieutenant, captain, 
major, lieutenant colonel, or colonel. 

[§§8305 to 8309. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 8305, acts Aug. 10, 1956, ch. 1041, 70A Stat. 516; 
Aug. 21, 195V, Pub. L. 85-155, title III, §301(14), 71 Stat. 
388; Nov. 8, 1967, Pub. L. 90-130, §1(27)(E), 81 Stat. 382, 
related to promotion of officers in regular grade of lieu- 
tenant colonel to grade of colonel. See section 619 et 
seq. of this title. 

Section 8306, act Aug. 10, 1956, ch. 1041, 70A Stat. 516, 
related to promotion of officers in regular grade of 
colonel to grade of brigadier general. See section 619 et 
seq. of this title. 

Section 8307, act Aug. 10, 1956, ch. 1041, 70A Stat. 517, 
related to promotion of officers in regular grade of 
brigadier general to grade of major general. See section 
619 et seq. of this title. 

Section 8308, act Aug. 10, 1956, ch. 1041, 70A Stat. 518, 
related to effect of removal from recommended list by 
President of name of any promotion-list officer or brig- 
adier general of Regular Air Force who in President's 
opinion is not qualified for promotion or who is not 
confirmed by Senate. See section 629 of this title. 

Section 8309, act Aug. 10, 1956, ch. 1041, 70A Stat. 518, 
provided that President prescribe a system of physical 
examination for all commissioned officers of Regular 
Air Force in grades below brigadier general to deter- 
mine their fitness for promotion in Regular Air Force. 
See section 624 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§8310. Warrant officers: original appointment; 
qualifications 

Original appointments as warrant officers in 
the Regular Air Force shall be made from per- 
sons who have served on active duty at least one 
year in the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 518.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8310 


10:591. 

[Uncodified: June 3, 1916. 
ch. 134, §4a (less 3d and 
last sentences); added 
June 4, 1920, ch. 227, 
subch. 1, §4 (3d par., 
less 3d and last sen- 
tences), 41 Stat. 761]. 


June 3, 1916, ch. 134. §4a 
(less 3d and last sen- 
tences); added June 4, 
1920. ch. 227, subch. I, 
§4 (3d par., less 3d and 
last sentences), 41 
Stat. 761.] 

Aug-. 21, 1941, ch. 384. §2; 
restated May 29. 1954, 
ch. 249. § 19(c), 68 Stat. 
166. 





The first sentence of section 4a of the act of June 3, 
1916, cited above, is omitted as superseded by section 
8213 of this title. The second sentence, less first nine 
words, of section 4a of that act, is omitted as super- 
seded by 10:591. 



[§§8312 to 8314. Repealed. Pub. L. 96-513, title II, 
§204, Dec. 12, 1980, 94 Stat. 2880] 

Section 8312, act Aug. 10, 1956, ch. 1041, 70A Stat. 519, 
provided that an officer who is promoted in Regular Air 



Force is considered to have accepted his promotion on 
date of order announcing it, unless he expressly de- 
clines it, without need to take the oath of office upon 
promotion if his service since last taking it has been 
continuous. See section 626 of this title. 

Section 8313, act Aug. 10, 1956, ch. 1041, 70A Stat. 519, 
provided that in time of war or national emergency de- 
clared by Congress or President, the President may sus- 
pend operation of any provision of law relating to pro- 
motion, mandatory retirement, or separation of com- 
missioned officers of Regular Air Force. See section 
123(a), (b) of this title. 

Section 8314, added Pub. L. 85-861, §1(177)(A), Sept. 2, 
1958, 72 Stat. 1519, provided that promotion to a higher 
grade of a commissioned officer of Regular Air Force 
who is on a recommendation list awaiting promotion 
not be withheld or delayed because of original appoint- 
ment of any other person to a commissioned grade in 
Regular Air Force and that this section does not apply 
to appointments as medical or dental officers or Air 
Force nurses or medical specialists. See section 624 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 837— REPEALED] 

[§ 8351. Renumbered § 12212] 

[§ 8352. Renumbered § 12214] 

[§§8353, 8354. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8353, added Pub. L. 85-861, §1(178)(A), Sept. 2, 
1958, 72 Stat. 1520; amended Pub. L. 86-559, §1(49), June 
30, 1960, 74 Stat. 275; Pub. L. 96-513, title II, §205(b), Dec. 
12, 1980, 94 Stat. 2882; Pub. L. 97-22, §7, July 10, 1981, 95 
Stat. 131; Pub. L. 98-94, title X, § 1007(c)(5), Sept. 24, 
1983, 97 Stat. 662; Pub. L. 100-180, div. A, title VII, 
§ 714(d), Dec. 4, 1987, 101 Stat. 1113; Pub. L. 103-160, div. 
A, title V, § 509(d), Nov. 30, 1993, 107 Stat. 1648, related 
to service credit upon original appointment as reserve 
commissioned officer in Air Force. See section 12207 of 
this title. 

Section 8354, acts Aug. 10, 1956, ch. 1041, 70A Stat. 520; 
Sept. 2, 1958, Pub. L. 85-861, §1(178)(B), 72 Stat. 1520, re- 
lated to appointment of warrant officers and enlisted 
members of Air National Guard of United States as re- 
serve officers. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§8355. Repealed. Pub. L. 88-647, title III, 
§301(21), Oct. 13, 1964, 78 Stat. 1073] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 520; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(22), 72 Stat. 1565, re- 
lated to appointment of graduates of junior or senior 
division of Air Force Reserve Officers' Training Corps 
as reserve commissioned officers. 

[§8356. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1636(b), Oct. 5, 1994, 108 Stat. 2968] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 520, re- 
lated to appointment and promotion of aviation cadets 
as commissioned officers in Air Force Reserve. 

Effective Date of Repeal 

Repeal effective Feb. 10, 1996, see section 1501(f)(1) of 
Pub. L. 104-106, set out as an Effective Date of 1994 
Amendment note under section 12213 of this title. 
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[§§8358 to 8368. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8358, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1520, related to service credit upon origi- 
nal appointment as commissioned officer in grade 
below colonel. See section 12201 et seq. of this title. 

Section 8359, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1521; amended Pub. L. 98-94, title X, 
§ 1014(b), Sept. 24, 1983, 97 Stat. 666; Pub. L. 98-525, title 
V, § 521(b), Oct. 19, 1984, 98 Stat. 2522; Pub. L. 99-145, 
title V, § 521(a), Nov. 8, 1985, 99 Stat. 631; Pub. L. 100-180, 
div. A, title V, § 502(a), Dec. 4, 1987, 101 Stat. 1085; Pub. 
L. 101-189, div. A, title V, § 503(a), Nov. 29, 1989, 103 Stat. 
1437; Pub. L. 102-484, div. A, title V, § 519(a), Oct. 23, 
1992, 106 Stat. 2408; Pub. L. 103-160, div. A, title V, 
§ 514(a), Nov. 30, 1993, 107 Stat. 1649; Pub. L. 104-106, div. 
A, title V, § 511(a), Feb. 10, 1996, 110 Stat. 298, related to 
determination of grade upon original appointment as 
reserve officer of Air Force. See section 12201 et seq. of 
this title. 

Section 8360, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1521; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059; Pub. L. 
104-106, div. A, title XV, §1501(c)(30), Feb. 10, 1996, 110 
Stat. 500, related to service required for promotion of 
reserve commissioned officers. See section 14001 et seq. 
of this title. 

Section 8361, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1522; amended Pub. L. 86-559, §1(50), June 
30, 1960, 74 Stat. 275, related to seniority for purposes of 
promotion of reserve commissioned officers. See sec- 
tion 14301 et seq. of this title. 

Section 8362, added Pub. L. 85-861, §1(178X0), Sept. 2, 
1958, 72 Stat. 1522; amended Pub. L. 86-559, §1(51), June 
30, 1960, 74 Stat. 275, related to convening of selection 
boards to consider reserve commissioned officers for 
promotion. See section 14101 et seq. of this title. 

Section 8363, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1522; amended Pub. L. 86-559, §1(52), June 
30, 1960, 74 Stat. 275; Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to re- 
quirements and procedures for promotion of officers in 
reserve grades. See section 14301 et seq. of this title. 

Section 8365, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1523, related to promotion of second lieu- 
tenants of Air Force Reserve. See section 14301 et seq. 
of this title. 

Section 8366, added Pub. L. 85-861, §1(178X0), Sept. 2, 
1958, 72 Stat. 1523; amended Pub. L. 86-559, §1(53), June 
30, 1960, 74 Stat. 275; Pub. L. 90-130, §1(28)(A), Nov. 8, 
1967, 81 Stat. 382, related to promotion of first lieuten- 
ants, captains, and majors of Air Force Reserve or Air 
National Guard of United States. See section 14301 et 
seq. of this title. 

Section 8367, added Pub. L. 85-861, §1(178X0), Sept. 2, 
1958, 72 Stat. 1525; amended Pub. L. 86-559, §1(54), June 
30, 1960, 74 Stat. 276, related to selection board proce- 
dures for promotion of first lieutenants, captains, and 
majors of Air Force Reserve or Air National Guard of 
United States. See section 14001 et seq. of this title. 

Section 8368, added Pub. L. 85-861, §1(178X0), Sept. 2, 
1958, 72 Stat. 1525; amended Pub. L. 86-559, §1(55), June 
30, 1960. 74 Stat. 276; Pub. L. 90-130, §1(28)(B), Nov. 8, 
1967, 81 Stat. 382; Pub. L. 100-180, div. A, title XII, 
§1231(19)(B), Dec. 4, 1987, 101 Stat. 1161, related to effect 
of failure of promotion of reserve officers In grades of 
first lieutenant, captain, and major. See section 14301 
et seq. of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§8370. Repealed. Pub. L. 90-130, §1(28)(C), Nov. 
8, 1967, 81 Stat. 382] 

Section, added Pub. L. 85-861, §1(178)(C), Sept. 2. 1958, 
72 Stat. 1526; Pub. L. 86-559, §1(56), June 30, 1960, 74 



Stat. 276, placed restrictions on promotion consider- 
ation of Air Force nurses, medical specialists, and fe- 
male officers being considered for promotion to the Re- 
serve grades of lieutenant colonel and colonel. 

[§§8371 to 8378. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8371, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1527, related to promotion of officers to 
grade of colonel to fill vacancies in Air Force Reserve. 
See section 14301 et seq. of this title. 

Section 8372, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1527; amended Pub. L. 86-559, §1(57), June 
30, 1960, 74 Stat. 276, related to promotion of officers 
with special qualifications to grade of captain, major, 
lieutenant colonel, or colonel of Air Force Reserve. See 
section 14301 et seq. of this title. 

Section 8373, added Pub. L. 89-172, §1, Sept. 8, 1965, 79 
Stat. 662, related to promotion of officers to grades of 
brigadier general and major general of Air Force Re- 
serve. See section 14315 of this title. 

A prior section 8373, added Pub. L. 85-861, §1(178)(C), 
Sept. 2, 1958, 72 Stat. 1528; amended Pub. L. 86-559, 
§1(58), June 30, 1960, 74 Stat. 277, containing similar 
subject matter, expired by its own terms on June 30, 
1964. 

Section 8374, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1528, provided that promotion of reserve 
commissioned officers be effective upon Federal rec- 
ognition in next higher grade of Air National Guard. 
See section 14308(f) of this title. 

Section 8375, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1528; amended Pub. L. 86-559, §1(59), June 
30, 1960, 74 Stat. 277; Pub. L. 96-513, title V, §514(3), Dec. 
12, 1980, 94 Stat. 2935, related to transfer or discharge of 
officers promoted to reserve grade of brigadier general 
or major general ceasing to occupy those positions. See 
section 14314(a), (c) of this title. 

Section 8376, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1528; amended Pub. L. 86-559, §1(60), June 
30, 1960, 74 Stat. 277, related to promotion of commis- 
sioned officers of Air Force Reserve or Air National 
Guard of United States to higher reserve grades after 
temporary appointments. See section 14301 et seq. of 
this title. 

Section 8377, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1529; amended Pub. L. 86-559, §1(61), June 
30, 1960, 74 Stat. 277, related to effect of removal of re- 
serve commissioned officer from recommended pro- 
motion list by President. See section 14301 et seq. of 
this title. 

Section 8378, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1530, related to promotion of reserve com- 
missioned officers removed from active status. See sec- 
tion 14317(a) of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§8379. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1636(c), Oct. 5, 1994, 108 Stat. 2968] 

Section, added Pub. L. 85-861, §1(178)(C), Sept. 2, 1958, 
72 Stat. 1530, provided that appointing commissioned 
officers of Air National Guard was function of gov- 
ernors. 

Effective Date of Repeal 

Repeal effective Feb. 10, 1996, see section 1501(f)(1) of 
Pub. L. 104-106, set out as an Effective Date of 1994 
Amendment note under section 12213 of this title. 

[§§8380 to 8396. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(1), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8380, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1530; amended Pub. L. 86-559, §1(62), June 



[§§8441, 8442 
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30, 1960, 74 Stat. 277; Pub. L. 98-94, title X, § 1015(b)(1), 
Sept. 24, 1983, 97 Stat. 667; Pub. L. 99-145, title V, 
§ 521(b), Nov. 8, 1985, 99 Stat. 631; Pub. L. 100-180, div. A, 
title V, § 502(b)(1), Dec. 4, 1987, 101 Stat. 1085; Pub. L. 
101-189, div. A, title V, § 503(b)(1), Nov. 29, 1989, 103 Stat. 
1437; Pub. L. 102-484, div. A, title V, § 519(b), Oct. 23, 
1992, 106 Stat. 2408; Pub. L. 103-160, div. A, title V, 
§ 514(b), Nov. 30, 1993, 107 Stat. 1649; Pub. L. 104-106, div. 
A, title V, § 511(b), title XV, §1501(o)(31), Feb. 10, 1996, 
110 Stat. 298, 500, related to promotion of reserve com- 
missioned officers on active duty and not on the active 
duty list. See section 14311(e) of this title. 

Section 8381, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1531; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to 
transfer, discharge, or withdrawal of Federal recogni- 
tion of reserve officers ceasing to occupy position of ad- 
jutant general or assistant adjutant general. See sec- 
tion 14314(b), (c) of this title. 

Section 8392, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1531; amended Pub. L. 100-456, div. A, title 
XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to 
appointment of adjutant general or assistant adjutant 
general in reserve commissioned grade in which Fed- 
eral recognition in Air National Guard was extended. 
See section 12215(b) of this title. 

Section 8393, added Pub. L. 85-861, §1(178)(C), Sept. 2, 
1958, 72 Stat. 1531, provided that sea or foreign service 
not to be required for promotion of reserve commis- 
sioned officers in reserve grades. 

Section 8394, act Aug. 10, 1956, ch. 1041, 70A Stat. 521, 
related to acceptance of promotion by officers of Air 
National Guard of United States or Air Force Reserve. 
See section 14309 of this title. 

Section 8395, act Aug. 10, 1956, ch. 1041, 70A Stat. 521, 
related to appointment of reserve officers in time of 
war. See section 14317(e) of this title. 

Section 8396, added Pub. L. 96-513, title II, § 206(b), 
Dec. 12, 1980, 94 Stat. 2884, provided that this chapter, 
except section 8353, did not apply to reserve officers on 
active-duty list. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

CHAPTER 839— TEMPORARY APPOINTMENTS 

Sec. 

[8441 to 8445. Repealed.] 

8446. Retention on active duty. 

[8447 to 8452. Repealed.] 

Amendments 

1980— Pub. L. 96-513, title V, §504(12), Dec. 12, 1980, 94 
Stat. 2917, struck out items 8441 "General rule", 8442 
"Commissioned officers; regular and reserve compo- 
nents: appointment in higher grade", 8444 "Commis- 
sioned officers: during war or emergency", 8445 "Offi- 
cers: additional appointments during war or emer- 
gency", 8447 "Appointments in commissioned grade: 
how made; how terminated", 8448 "Warrant officers: 
grades; appointment", 8449 "Warrant officers: pro- 
motion", 8451 "Officers: acceptance of appointment in 
higher grade", and 8452 "Medical and dental officers: 
temporary promotion to captain". 

1968— Pub. L. 90-235, § 3(b)(6), Jan. 2, 1968, 81 Stat. 758, 
struck out item 8450 "Warrant officers: suspension of 
laws for promotion or mandatory retirement or separa- 
tion during war or emergency". 

1958— Pub. L. 85-861, §1(180)(F), (G), Sept. 2, 1958, 72 
Stat. 1532, struck out item 8443 "Commissioned officers; 
Reserves; appointment in higher or lower grade", and 
added item 8452. 

[§§8441, 8442. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 8441, act Aug. 10, 1956, ch. 1041, 70A Stat. 521, 
provided that temporary appointments be made only in 
the Air Force without specification of component. 



Section 8442, act Aug. 10, 1956, ch. 1041, 70A Stat. 521, 
provided that a regular commissioned officer, or a re- 
serve commissioned officer who is serving on active 
duty, may be appointed, based upon ability and effi- 
ciency with regard being given to seniority and age, in 
a temporary grade that is equal to or higher than his 
regular or reserve grade, without vacating any other 
grade held by him. See section 601 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8443. Repealed. Pub. L. 85-861, §36B(25), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 522, re- 
lated to grade of reserve commissioned officers ordered 
to active duty or serving on active duty. 

[§§8444, 8445. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 8444, acts Aug. 10, 1956, ch. 1041, 70A Stat. 522; 
Sept. 2, 1958, Pub. L. 85-861, §1(180)(A), 72 Stat. 1532, au- 
thorized President, in time of war or national emer- 
gency, to appoint any qualified person, including a per- 
son who is not a Regular or Reserve, in any temporary 
grade, provided for vacation of the appointment, and 
permitted, for purposes of determining grade, position 
on a promotion list, seniority in temporary grade, and 
eligibility for promotion, a medical or dental officer of 
the Air Force who is appointed in a temporary grade to 
be credited, when he enters active duty, with the con- 
structive service authorized by section 8294(b) of this 
title. See section 603 of this title. 

Section 8445, acts Aug. 10, 1956, ch. 1041, 70A Stat. 522; 
Sept. 2, 1958, Pub. L. 85-861, §1(180)(B), 72 Stat. 1532, pro- 
vided that in addition to temporary appointments au- 
thorized, in time of war or national emergency, a regu- 
lar officer or a reserve warrant officer may be ap- 
pointed in any temporary grade higher than his regular 
or reserve grade, without vacating that grade, or a per- 
son who holds no commissioned grade in Regular Air 
Force be appointed in any temporary commissioned 
grade. See section 603 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 8446. Retention on active duty 

The President may retain on active duty a dis- 
abled officer until — 

(1) the physical condition of the officer is 
such that the officer will not be further bene- 
fited by retention in a military hospital or a 
medical facility of the Department of Veter- 
ans Affairs; or 

(2) the officer is processed for physical dis- 
ability benefits provided by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 522; Pub. L. 
85-861, §1(180)(C), Sept. 2, 1958, 72 Stat. 1532; Pub. 
L. 101-189, div. A, title XVI, §1621(a)(10), Nov. 29, 
1989, 103 Stat. 1603; Pub. L. 102-25, title VII, 
§701(j)(6), Apr. 6, 1991, 105 Stat. 116.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8446 


10:499. 


June 19. 1948, oh. 511, 62 
Stat. 489. 





The word "Shall" is substituted for the words "au- 
thorized and directed". The words "on active duty" are 
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substituted for the words "in service". The words "war- 
rant officers, and flight officers" are omitted, since the 
definition of "officer" in section 101(14) of this title 
covers commissioned, warrant, and flight officers. The 
words "who has only a temporary appointment" are 
substituted for the words "of the Air Force * * * of the 
United States". The words "his physical condition is 
such that he" are substituted for the words "their 
treatment for physical reconstruction has reached a 
point where they". The words "in the Air Force" are 
substituted for the words "in the military service". 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8446 


10 App.:499. 


June 15, 1956. oh. 388, 70 
Stat. 282. 





The words "commissioned officers and warrant" are 
omitted as covered by the definition of the word "offi- 
cer" in section 101(14) of this title. The words "condi- 
tion is such that" are substituted for the words "recon- 
struction has reached a point where". 



Amendments 

1991— Par. (2). Pub. L. 102-25 struck out "as" before 
"provided by law". 

1989 — Pub. L. 101-189 amended section generally. Prior 
to amendment, section read as follows: "Notwithstand- 
ing any other provision of law, the President may re- 
tain on active duty any disabled officer until his phys- 
ical condition is such that he will not be further bene- 
fited by retention in a military or Veterans' Adminis- 
tration hospital or until he is processed for physical 
disability benefits provided by law." 

1958 — Pub. L. 85-861 substituted "may retain on active 
duty any disabled officer" for "shall retain on active 
duty any disabled officer who has only a temporary ap- 
pointment", and "military or Veterans' Administra- 
tion hospital or until he is processed for physical dis- 
ability benefits provided by law", for "military hos- 
pital or in the Army". 

[§8447. Repealed. Pub. L. 96-513, title II, §207, 
Dec. 12, 1980, 94 Stat. 2884] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 523; 
Sept. 2, 1958, Pub. L. 85-861, §1(180)(D), 72 Stat. 1532; 
Sept. 28, 1971, Pub. L. 92-129, title VI, §604, 85 Stat. 362, 
provided that temporary appointment of a person be 
made without reference to any other appointment that 
he may hold in the Air Force, temporary appointments 
of commissioned officers in the Regular Air Force be 
made by the President alone in grades below lieutenant 
colonel and by the President, by and with the consent 
of the Senate, in grades of lieutenant colonel and 
above, temporary appointments of commissioned offi- 
cers in the reserve components of the Air Force be 
made by the President alone in grades below lieutenant 
colonel and by the President, by and with the consent 
of the Senate, in grades above major, and that the 
President may vacate at any time a temporary ap- 
pointment in a commissioned grade. See section 601 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§8448, 8449. Repealed. Pub. L. 96-513, title II, 
§208, Dec. 12, 1980, 94 Stat. 2884] 

Section 8448, acts Aug. 10, 1956, ch. 1041, 70A Stat. 523; 
Aug. 8, 1958, Pub. L. 85-603, §1(4), 72 Stat. 526; Sept. 2, 
1958, Pub. L. 85-861, §33(a)(39), 72 Stat. 1566, authorized 
Secretary of the Air Force, upon his determination of 
need, to appoint qualified persons as warrant officers, 
with such appointments to continue at pleasure of Sec- 



retary, and such warrant officers entitled to count all 
periods of active duty under appointment as warrant or 
enlisted service for all purposes and to benefits of all 
laws and regulations applicable to retirement, pen- 
sions, and disability of members of Air Force on active 
duty. See section 602 of this title. 

Section 8449, act Aug. 10, 1956, ch. 1041, 70A Stat. 523, 
provided that temporary promotions in warrant officer 
grades be governed by such regulations as the Sec- 
retary of the Air Force prescribe. See section 602 of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8450. Repealed. Pub. L. 90-235, § 3(b)(1), Jan. 2, 
1968, 81 Stat. 758] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 523, pro- 
vided for suspension of laws for promotion or manda- 
tory retirement or separation during war or emergency 
of temporary warrant officers of Air Force. 

[§§8451, 8452. Repealed. Pub. L. 96-513, title II, 
§207, Dec. 12, 1980, 94 Stat. 2884] 

Section 8451, act Aug. 10, 1956, ch. 1041, 70A Stat. 524, 
provided that an officer who is promoted to a tem- 
porary grade is considered to have accepted his pro- 
motion on date of order announcing it, unless he ex- 
pressly declines promotion. 

Section 8452, added Pub. L. 85-861, §1(180)(E), Sept. 2, 
1958, 72 Stat. 1532, provided that, notwithstanding any 
other provision of law, a medical or dental officer may 
be promoted to temporary grade of captain at any time 
after first anniversary of date upon which he graduated 
from a medical, osteopathic, or dental school. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 841— ACTD7E DUTY 

See. 

8491. Non-regular officers: status. 
[8492 to 8502. Repealed.] 

8503. Retired commissioned officers: status. 
[8504. Repealed.] 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(4), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8495 "Air 
National Guard of United States: status", 8496 "Air Na- 
tional Guard of United States: commissioned officers; 
duty in National Guard Bureau", 8497 "Air National 
Guard of United States: members; status in which or- 
dered into Federal service", 8498 "Air National Guard 
of United States: mobilization; maintenance of organi- 
zation", 8499 "Air National Guard in Federal service: 
status", 8500 "Air National Guard in Federal service: 
call", 8501 "Air National Guard in Federal service: pe- 
riod of service; apportionment", and 8502 "Air National 
Guard in Federal service: physical examination". 

1980— Pub. L. 96-513, title V, §504(13), Dec. 12, 1980, 94 
Stat. 2917, struck out items 8494 "Commissioned offi- 
cers: grade in which ordered to active duty" and 8504 
"Retired commissioned officers: status". 

1968— Pub. L. 90-235, § 1(a)(4), Jan. 2, 1968, 81 Stat. 753, 
struck out item 8492 "Members: service extension dur- 
ing war". 

1967— Pub. L. 90-130, §1(29)(B), Nov. 8, 1967, 81 Stat. 
382, struck out ": limitations; grade" after "Retired 
members" in item 8504. 

1958— Pub. L. 85-861, §1(181)(B), Sept. 2, 1958, 72 Stat. 
1533, added item 8494. 
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§8491. Non-regular officers: status 

A commissioned officer of the Air Force, other 
than of the Regular Air Force, who is on active 
duty in any commissioned grade has the rights 
and privileges, and is entitled to the benefits, 
provided by law for a commissioned officer of 
the Air Force Reserve — 

(1) whose reserve grade is that in which the 
officer not of the Regular Air Force is serving; 

(2) who has the same length of service as the 
officer not of the Regular Air Force; and 

(3) who is on active duty in his reserve 
grade. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 524.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8491 


10:506d(h). 


Aug. 7, 1947, oh. 512, 
§ 515(h), 61 Stat. 908. 





The first 12 words are substituted for 10:506d(h) (1st 11 
words). The words "has the rights and privileges, and is 
entitled to the benefits" are substituted for the words 
"shall be entitled * * * to the same rights, privileges, 
and benefits". Clause (1) is substituted for the words 
"in a grade the same as such 'active-duty grade'". The 
words "as the officer not of the Regular Air Force" are 
substituted for the words "holding appointment in the 
Army Reserve". The words "his reserve grade" are sub- 
stituted for the words "the grade held in the Army". 

[§8492. Repealed. Pub. L. 90-235, § 1(a)(2), Jan. 2, 
1968, 81 Stat. 753] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 524, pro- 
vided for extension of active service of Air Force mem- 
bers during war. See section 671a of this title. 

[§8494. Repealed. Pub. L. 96-513, title II, § 209(a), 
Dec. 12, 1980, 94 Stat. 2884] 

Section, added Pub. L. 85-861, §1(181)(A), Sept. 2, 1958, 
72 Stat. 1532; amended Pub. L. 86-559, §1(63), June 30, 
1960, 74 Stat. 278, provided that a reserve commissioned 
officer who is ordered to active duty be ordered to that 
duty in his reserve grade unless the Secretary of the 
Air Force orders him to active duty, other than for 
training, in a higher temporary grade and authorized a 
reserve commissioned officer who is selected for par- 
ticipation in a program under which he will be ordered 
to active duty for at least one academic year at a civil- 
ian school or college to be ordered, upon his request, to 
that duty in a temporary grade that is lower than his 
reserve grade, without affecting his reserve grade. See 
section 12320 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§8495 to 8502. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1662(f)(2), Oct. 5, 1994, 108 Stat. 
2994] 

Section 8495, act Aug. 10, 1956, ch. 1041, 70A Stat. 524, 
provided that members of Air National Guard of United 
States were not in active Federal service except when 
ordered thereto under law. See section 12401 of this 
title. 

Section 8496, act Aug. 10, 1956, ch. 1041, 70A Stat. 524, 
authorized President to order commissioned officers of 
Air National Guard of United States to active duty in 
National Guard Bureau. See section 12402(a), (b)(2) of 
this title. 



Section 8497, act Aug. 10, 1956, ch. 1041, 70A Stat. 525, 
provided that members of Air National Guard of United 
States ordered to active duty were to be ordered to 
duty as Reserves of Air Force. See section 12403 of this 
title. 

Section 8498, act Aug. 10, 1956, ch. 1041, 70A Stat. 525, 
related to organization during initial mobilization of 
units of Air National Guard of United States ordered 
into active Federal service. See section 12404 of this 
title. 

Section 8499, act Aug. 10, 1956, ch. 1041, 70A Stat. 525, 
related to application of laws governing Air Force to 
members of Air National Guard called into Federal 
service. See section 12405 of this title. 

Section 8500, acts Aug. 10, 1956, ch. 1041, 70A Stat. 525; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, authorized President to call 
Air National Guard units and members into Federal 
service. See section 12406 of this title. 

Section 8501, acts Aug. 10, 1956, ch. 1041, 70A Stat. 525; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), 102 Stat. 2059, related to period of service 
and apportionment of members and units of Air Na- 
tional Guard called into Federal service. See section 
12407 of this title. 

Section 8502, act Aug. 10, 1956, ch. 1041, 70A Stat. 526, 
related to physical examinations of members of Air Na- 
tional Guard called into or mustered out of Federal 
service. See section 12408 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 8503. Retired commissioned officers: status 

A retired commissioned officer of the Air 
Force who is on active duty is considered, for all 
purposes except promotion, to be an officer of 
the organization to which he is assigned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 526.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8503 


10:999. 


July 9, 1918. oh. 143, 






subch. XX (2d par.), 40 






Stat. 893. 



The words "and shall be an extra number therein" 
are omitted, since, in the opinion of the Judge Advo- 
cate General of the Army (JAG 210.85, Feb. 21, 1923), 
they were repealed by the Act of July 31, 1935, ch. 422, 
49 Stat. 505. The words "in the discretion of the Presi- 
dent, employed * * * assigned to duty" are omitted as 
surplusage. The words "arms, corps, department" are 
omitted, since the Air Force does not have organic 
corps created by statute. 

[§8504. Repealed. Pub. L. 96-513, title II, §210, 
Dec. 12, 1980, 94 Stat. 2884] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 526; Nov. 
8, 1967, Pub. L. 90-130, §1(29), 81 Stat. 382, authorized 
President to order any retired member of Regular Air 
Force to active duty and assign him duties considered 
necessary in interests of national defense. See section 
688 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 843— SPECIAL APPOINTMENTS, 
ASSIGNMENTS, DETAILS, AND DUTIES 

Sec. 

[8531 to 8542. Repealed.] 
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Sec. 

8543. Aides: detail; number authorized. 
[8544 to 8546. Repealed.] 

8547. Duties: chaplains; assistance required of com- 

manding' officers. 

8548. Duties: warrant officers; limitations. 
[8549. Repealed.] 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(5), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8541 "Na- 
tional Guard Bureau: assignment of officers of regular 
or reserve components" and 8542 "Chief and assistant 
chief of staff of wings of Air National Guard in Federal 
service: detail". 

1991— Pub. L. 102-190, div. A, title V, § 531(a)(2), Dec. 5, 
1991, 105 Stat. 1365, struck out item 8549 "Duties: female 
members; limitations". 

1980— Pub. L. 96-513, title V, §504(14), Dec. 12, 1980, 94 
Stat. 2917, struck out item 8531 "Chief of Staff to Presi- 
dent: appointment". 

1968— Pub. L. 90-235, §4(a)(ll), (b)(4), Jan. 2, 1968, 81 
Stat. 760, struck out item 8537 "Department of Com- 
merce: detail in aid of civil aviation", item 8544 "Du- 
ties: regular officers; performance of civil functions re- 
stricted", and item 8545 "Duties: officers; superintend- 
ence of cooking for enlisted members". 

1964— Pub. L. 88-647, title III, §301(24), Oct. 13, 1964, 78 
Stat. 1073, struck out item 8540 "Educational institu- 
tions: detail of members of regular or reserve compo- 
nents as professors and instructors in air science and 
tactics". 

1958— Pub. L. 85-861, §1(182), Sept. 2, 1958, 72 Stat. 1533, 
struck out item 8546 "Duties: medical officers, contract 
surgeons; attendance on families of members". 

[§8531. Repealed. Pub. L. 96-513, title II, § 233(b), 
Dec. 12, 1980, 94 Stat. 2887] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 526, au- 
thorized President, by and with consent of Senate, to 
appoint a general officer of Air Force as Chief of Staff 
to President, which officer, unless entitled to rank, 
pay, and allowances of a grade above lieutenant general 
under another provision of law, is entitled to rank, pay, 
and allowances of a general, and is in addition to num- 
ber otherwise authorized for that grade. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8537. Repealed. Pub. L. 90-235, § 4(b)(1), Jan. 2, 
1968, 81 Stat. 760] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 526, pro- 
vided for detail of Air Force officers to duty under Sec- 
retary of Commerce in connection with promotion of 
civil aviation. 

[§8540. Repealed. Pub. L. 88-647, title III, 
§301(23), Oct. 13, 1964, 78 Stat. 1073] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 527, re- 
lated to detail of members of regular or reserve compo- 
nents as professors and instructors in air science and 
tactics. See section 2111 of this title. 

[§§8541, 8542. Repealed. Pub. L. 103-337, div. A, 
title XVI, §§ 1661(c)(2), 1662(g)(2), Oct. 5, 1994, 
108 Stat. 2982, 2996] 

Section 8541, act Aug. 10, 1956, ch. 1041, 70A Stat. 527, 
authorized President to assign regular and reserve Air 
Force officers to National Guard Bureau. See section 
10507 of this title. 

Section 8542, act Aug. 10, 1956, ch. 1041, 70A Stat. 527, 
authorized President to detail certain officers as chief 
and assistant chief of staff of wings of Air National 



Guard in Federal service. See section 12502(b) of this 
title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

§ 8543. Aides: detail; number authorized 

(a) Each major general of the Air Force is en- 
titled to three aides selected by him from com- 
missioned officers of the Air Force in any grade 
below major. 

(b) Each brigadier general of the Air Force is 
entitled to two aides selected by him from com- 
missioned officers of the Air Force in any grade 
below captain. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 527.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8543(a) 
8543(b) 


10:4 
10:4 


98 (1st 20 words). 

98 (less 1st 20 words). 


R.S. 1098. 



In subsection (a), the words "commissioned officers 
* * * in any grade below major" are substituted for the 
words "captains or lieutenants". 

In subsections (a) and (b), the words "is entitled to" 
are substituted for the words "shall have". 

In subsection (b), the words "commissioned officers 
in any grade below captain" are substituted for the 
word "lieutenants". 

[§§8544, 8545. Repealed. Pub. L. 90-235, § 4(a)(6), 
(b)(1), Jan. 2, 1968, 81 Stat. 759, 760] 

Section 8544, act Aug. 10, 1956, ch. 1041, 70A Stat. 527, 
restricted performance of civil functions by commis- 
sioned officers of Regular Air Force. See section 973 of 
this title. 

Section 8545, act Aug. 10, 1956, ch. 1041, 70A Stat. 528, 
provided that cooking for enlisted members of Air 
Force should be superintended by officers of organiza- 
tions to which members belonged. 

[§8546. Repealed. Pub. L. 85-861, §36B(26), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 528, re- 
quired medical officers and contract surgeons to attend 
families of members of Air Force. 

§8547. Duties: chaplains; assistance required of 
commanding officers 

(a) Each chaplain shall, when practicable, hold 
appropriate religious services at least once on 
each Sunday for the command to which he is as- 
signed, and shall perform appropriate religious 
burial services for members of the Air Force 
who die while in that command. 

(b) Each commanding officer shall furnish fa- 
cilities, including necessary transportation, to 
any chaplain assigned to his command, to assist 
the chaplain in performing his duties. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 528.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8547(a) 


10:238. 


R.S. 1125. 


8547(1)) 


10:239. 


R.S. 1127. 




[Uncodified: Feb. 2. 1901. 


Feb. 2, 1901, ch. 192, §12 




ch. 192. §12 (last sen- 


(last sentence), 31 Stat. 




tence), 31 Stat. 750]. 


750. 
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In subsection (a), the words "members of the Air 
Force" are substituted for the words "officers and sol- 
diers". 

In subsection (b), the words "regiments, hospitals, 
and posts", in 10:239, are omitted, since at the time of 
the enactment of section 1127 of the Revised Statutes, 
chaplains were authorized only for regiments, hos- 
pitals, and posts. The revised section preserves the 
broad coverage of the original statute. The words "each 
commanding officer shall" are substituted for the 
words "It shall be the duty of commanders", in 10:239. 
The word "furnish" is substituted for the words "to af- 
ford", in 10:239. The words "including necessary trans- 
portation" are substituted for the last sentence of sec- 
tion 12 of the Act of February 2, 1901, ch. 192, 31 Stat. 
750. The words "his command" are substituted for the 
words "the same", in 10:239. The words "to assist" are 
substituted for the words "as may aid them", in 10:239. 

§ 8548. Duties: warrant officers; limitations 

Under regulations prescribed by the President, 
a warrant officer may be assigned to perform du- 
ties that necessarily include those normally per- 
formed by a commissioned officer. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 528.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8548 


10:593 (1st sentence). 


Aug. 21, 1941, oh. 384, §4 






(1st sentence). 55 Stat. 






653. 



10:593 (1st sentence, less provisos) is omitted as super- 
seded by section 8012(e) of this title. 10:593 (last proviso) 
is omitted as covered by section 936(a)(4) of this title 
(article 136(a)(4) of the Uniform Code of Military Jus- 
tice). The words "may be assigned" are substituted for 
the words "shall be vested with power to". 

[§8549. Repealed. Pub. L. 102-190, div. A, title V, 
§ 531(a)(1), Dec. 5, 1991, 105 Stat. 1365] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 528, pro- 
hibited assignment of female members, except those 
designated under section 8067, to duty in aircraft en- 
gaged in combat missions. 

CHAPTER 845— RANK AND COMMAND 

Sec. 

[8571. Repealed.] 

8572. Rank: commissioned officers serving under 

temporary appointments. 
[8573, 8574. Repealed.] 
8575. Rank: warrant officers. 
[8576 to 8578. Repealed.] 

8579. Command: commissioned officers in certain 

designated categories. 
[8580. Repealed.] 
8581. Command: chaplains. 
[8582. Repealed.] 

8583. Requirement of exemplary conduct. 

Amendments 

1997— Pub. L. 105-85, div. A, title V, § 507(b)(2), Nov. 18. 
1997, 111 Stat. 1727, added item 8583. 

1980— Pub. L. 96-513, title V, §504(15), Dec. 12, 1980, 94 
Stat. 2917, struck out items 8571 "Rank: commissioned 
officers on active duty", 8573 "Rank: commissioned of- 
ficers in regular grades of brigadier general and major 
general; seniority list", 8574 "Rank: commissioned offi- 
cers in regular grades below brigadier general", and 
8582 "Command: retired officers". 

1974— Pub. L. 93-525, Dec. 18, 1974, 88 Stat. 1695, struck 
out item 8577 "Command: flying units". 

1968— Pub. L. 90-235, § 5(a)(5), Jan. 2, 1968, 81 Stat. 761, 
struck out items 8576 "Command: when different com- 



mands of Air Force and Marine Corps join", and 8578 
"Command, commissioned officers of Air Force in same 
grade on duty at same place". 

1967— Pub. L. 90-130, §1(30), Nov. 8, 1967, 81 Stat. 382, 
struck out item 8580 "Command: female members of 
Air Force". 

[§8571. Repealed. Pub. L. 96-513, title II, §211, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 528; 
Sept. 2, 1958, Pub. L. 85-861, §§1(183), 33(a)(41), 72 Stat. 
1533, 1566; June 30, 1960, Pub. L. 86-559, §1(64), 74 Stat. 
278, provided that commissioned officers of Air Force 
on active duty in same grade rank themselves accord- 
ing to date of rank and specified procedures for deter- 
mining date of rank. See section 741 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 8572. Rank: commissioned officers serving 
under temporary appointments 

The President may, in accordance with the 
needs of the Air Force, adjust dates of rank of 
commissioned officers of the Air Force serving 
in temporary grades. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 529.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8572 


10:506d(c) (last sentence). 


Aug. 7, 1947, ch. 512, 






§ 515(c) (last sentence), 






61 Stat. 907. 



The word "commissioned" is inserted for clarity, 
since the source statute related only to commissioned 
officers. The words "in his discretion, from time to 
time" are omitted as surplusage. 



[§§8573, 8574. Repealed. Pub. L. 96-513, title II, 
§211, Dec. 12, 1980, 94 Stat. 2885] 

Section 8573, act Aug. 10, 1956, ch. 1041, 70A Stat. 529, 
specified date of rank of an officer whose regular grade 
is brigadier general and date of rank of an officer whose 
regular grade is major general and provided that names 
of general officers of Regular Air Force be carried on a 
seniority list in order of seniority in both regular grade 
and date of rank. See section 741 of this title. 

Section 8574, acts Aug. 10, 1956, ch. 1041, 70A Stat. 530; 
Sept. 2, 1958, Pub. L. 85-861, §§1(184), 33(a)(24), 72 Stat. 
1533, 1565, provided for determination of rank of com- 
missioned officers of same grade in Regular Air Force 
who are on same promotion list, rank of commissioned 
officers of same grade in Regular Air Force who are not 
on same promotion list or not on a promotion list, and 
rank among graduates of each class at United States 
Military, Naval, or Air Force Academies who, upon 
graduation, are appointed to Regular Air Force. See 
section 741 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 8575. Rank: warrant officers 

Warrant officers rank next below second lieu- 
tenants and rank among themselves within each 
warrant officer grade under regulations to be 
prescribed by the Secretary of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 530.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8575 


10:593 (less 1st sentence). 


Aug. 21, 1941, oh. 384, §4 
(less 1st sentence), 55 
Stat. 653; May 29. 1954. 
oh. 249. § 19(e), 68 Stat. 
167. 





10:593 (2d sentence) is omitted as executed. The words 
"within each warrant officer grade" are inserted for 
clarity, since section 745 of this title covers rank be- 
tween warrant officers in different warrant officer 
grades. The words "they shall take precedence" are 
omitted as surplusage. 

[§8576. Repealed. Pub. L. 90-235, § 5(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 530, pro- 
vided for command when different commands of Air 
Force and Marine Corps joined or served together. See 
section 747 of this title. 

[§8577. Repealed. Pub. L. 93-525, Dec. 18, 1974, 88 
Stat. 1695] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 530, pro- 
vided for the command of flying units by commissioned 
officers of Air Force who had received aeronautical rat- 
ings as pilots of service types of aircraft. 

[§8578. Repealed. Pub. L. 90-235, § 5(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 530, pro- 
vided for command when two or more commissioned of- 
ficers of Air Force in same grade were on duty at same 
place. See section 749 of this title. 

§8579. Command: commissioned officers in cer- 
tain designated categories 

An officer designated as a medical, dental, vet- 
erinary, medical service, or biomedical sciences 
officer or as a nurse is not entitled to exercise 
command because of rank, except within the 
categories prescribed in subsection (a), (b), (c), 
(d), (e), (f), or (i) of section 8067 of this title, or 
over persons placed under his charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 531; Pub. L. 
85-861, §1(156), (185), Sept. 2, 1958, 72 Stat. 1513, 
1533; Pub. L. 96-513, title II, § 212(b), Dec. 12, 1980, 
94 Stat. 2885.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8579(a) 


10:82. 


R.S. 1169. 


8579(b) 


10:166e (less 1st sen- 


Apr. 16, 1947, oh. 38, §106 




tence). 


(less 1st sentence), 61 






Stat. 44. 



In subsection (a), the words "Except as provided in 
section 94 of this title", not contained in section 1169 of 
the Revised Statutes, but contained in the United 
States Code, are omitted as surplusage, since 10:94 deals 
exclusively with assignments. The words "except with- 
in the categories prescribed in section 8067(a)-(d) of this 
title" are substituted for the words "in the line or in 
other staff corps". Air Force nurses and women medical 
specialists are not covered by subsection (a), since 
their command authority is specifically stated in sub- 
section (b). 

In subsection (b), the words "may exercise command 
only" are substituted for the words "shall not be enti- 
tled * * * to command except". The words "by virtue of 



their rank" and "by competent authority" are omitted 
as surplusage. 10:166(e) (last 22 words of last sentence) 
is omitted as superseded by section 8012(e) of this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8579(b) 


10 App.:166b-3. 


Aug. 9, 1955, oh. 654. §1, 
69 Stat. 579. 



This amendment reflects the authority contained in 
section 8067(e) and (f) of this title to appoint male re- 
serve officers with a view to designation as Air Force 
nurses or medical specialists. 

Amendments 

1980 — Pub. L. 96-513 substituted provision prohibiting 
an officer designated as a medical, dental, veterinary, 
medical service, or biomedical sciences officer or as a 
nurse from exercising command because of rank, except 
within the categories prescribed in section 8067(a) to (f) 
or (i) of this title, or over persons placed under his 
charge for provision prohibiting an officer designated 
as a medical, dental, veterinary, or medical service of- 
ficer from exercising command because of rank, except 
within categories prescribed in section 8067(a) to (d) of 
this title, and authorizing an Air Force nurse or medi- 
cal specialist to exercise command only within his cat- 
egory, or over persons placed under his charge. 

1958 — Subsec. (b). Pub. L. 85-861 struck out "woman" 
before "medical specialist", and substituted "his" for 
"her" in two places. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
but the authority to prescribe regulations under the 
amendment by Pub. L. 96-513 effective on Dec. 12, 1980, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

[§8580. Repealed. Pub. L. 90-130, §1(30), Nov. 8, 
1967, 81 Stat. 382] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 531, pro- 
vided that Secretary of Air Force should prescribe mili- 
tary authority that female members of Air Force, ex- 
cept those designated under section 8067 of this title to 
perform professional functions, might exercise. 

§ 8581. Command: chaplains 

An officer designated as a chaplain has rank 
without command. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 531.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8581 


10:235. 


R.S. 1122. 





The words "and shall be on the same footing with 
other officers of the Army, as to tenure of office, retire- 
ment, and pensions" are omitted as obsolete, since 
there is no distinction between the status of a chaplain 
as an officer and the status of other officers of the Air 
Force. 

[§8582. Repealed. Pub. L. 96-513, title II, §211, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 531, pro- 
vided that a retired officer has no right to command ex- 
cept when on active duty. See section 750 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 
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§ 8583. Requirement of exemplary conduct 

All commanding officers and others in author- 
ity in the Air Force are required — 

(1) to show in themselves a good example of 
virtue, honor, patriotism, and subordination; 

(2) to be vigilant in inspecting the conduct 
of all persons who are placed under their com- 
mand; 

(3) to guard against and suppress all disso- 
lute and immoral practices, and to correct, ac- 
cording to the laws and regulations of the Air 
Force, all persons who are guilty of them; and 

(4) to take all necessary and proper meas- 
ures, under the laws, regulations, and customs 
of the Air Force, to promote and safeguard the 
morale, the physical well-being, and the gen- 
eral welfare of the officers and enlisted per- 
sons under their command or charge. 

(Added Pub. L. 105-85, div. A, title V, § 507(b)(1), 
Nov. 18, 1997, 111 Stat. 1727.) 

[CHAPTER 847— REPEALED] 

[§§8611, 8612. Repealed. Pub. L. 90-235, §8(2), 
Jan. 2, 1968, 81 Stat. 764] 

Section 8611, act Aug. 10, 1956, oh. 1041, 70A Stat. 531, 
provided that President could prescribe uniform of Air 
Force. 

Section 8612, act Aug. 10, 1956, ch. 1041, 70A Stat. 531, 
provided for disposition of uniforms of enlisted mem- 
bers of Air Force who were discharged and for disposi- 
tion of uniforms of and issuance of civilian clothing to 
enlisted members of Air Force who were discharged 
otherwise than honorably. 

CHAPTER 849— MISCELLANEOUS 
PROHIBITIONS AND PENALTIES 

Sec. 

[8631 to 8638. Repealed.] 

8639. Enlisted members: officers not to use as serv- 
ants. 

Amendments 

2008— Pub. L. 110-181, dlv. A, title V, § 590(b)(2)(C), Jan. 
28, 2008, 122 Stat. 138, struck out item 8634 "Air Force 
band: may not be paid for performance outside air 
base". 

1980— Pub. L. 96-513, title V, §514(4), Dec. 12, 1980, 94 
Stat. 2935, struck out Items 8632 "Members of Air 
Force: forfeiture of pay during absence from duty due 
to disease from intemperate use of alcohol or drugs", 
8633 "Commissioned officers: forfeiture of pay when 
dropped from rolls", and 8636 "Enlisted members: pay 
and allowances not to accrue during suspended sen- 
tence of dishonorable discharge". 

1968— Pub. L. 90-235, §§6(a)(10), 7(b)(5), Jan. 2, 1968, 81 
Stat. 762, 763, struck out Items 8631 "Dealing in quar- 
termaster supplies prohibited", 8635 "Enlisted mem- 
bers: restriction on civilian employment", and 8637 
"Enlisted members: forfeiture of right to pension by 

1958— Pub. L. 85-861, §§1(186), 33(a)(40), Sept. 2, 1958, 72 
Stat. 1533, 1566, substituted "8632" for "8362" in Item 
8632, and struck out Item 8638 "Enlisted members: re- 
quired to make up time lost". 

[§8631. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 532, pro- 
hibited any officer of Air Force who was engaged in 
procurement or sale of quartermaster supplies from 
dealing In said supplies. 



[§§8632, 8633. Repealed. Pub. L. 87-649, §14c(54), 
(55), Sept. 7, 1962, 76 Stat. 501, 502] 

Sections, act Aug. 10, 1946, ch. 1041, 70A Stat. 532, pro- 
vided for forfeiture of pay during absence from duty 
due to disease from Intemperate use of alcohol or 
drugs, and for forfeiture when dropped from rolls. See 
sections 802 and 803 of Title 37, Pay and Allowances of 
the Uniformed Services. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§8634. Repealed. Pub. L. 110-181, div. A, title V, 
§ 590(b)(1), Jan. 28, 2008, 122 Stat. 138] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 532; Pub. 
L. 101-510, dlv. A, title III, § 327(c), Nov. 5, 1990, 104 Stat. 
1532, generally prohibited Air Force band from being 
paid for performance outside air base. See section 974 of 
this title. 

[§8635. Repealed. Pub. L. 90-235, § 6(a)(7), Jan. 2, 
1968, 81 Stat. 762] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 532, set 
forth restrictions on civilian employment for enlisted 
members of Air Force on active duty. 

[§ 8636. Repealed. Pub. L. 87-649, § 14c(56), Sept. 
7, 1962, 76 Stat. 502] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 533, pro- 
vided that pay and allowances do not accrue to an en- 
listed member of Air Force who is in confinement 
under sentence of dishonorable discharge, while execu- 
tion of sentence to discharge is suspended. See section 
858b of this title. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§8637. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 533, pro- 
vided that an enlisted member of Air Force who de- 
serted forfeited all rights to a pension. 

[§8638. Repealed. Pub. L. 85-861, §36B(27), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 533, re- 
quired enlisted members to make up time lost. See sec- 
tion 972(a) of this title. 

§8639. Enlisted members: officers not to use as 
servants 

No officer of the Air Force may use an enlisted 
member of the Air Force as a servant. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 533.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8639 


10:608. 


R.S. 1232. 





The words "In any case whatever" are omitted as sur- 
plusage. 
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[CHAPTER 851— REPEALED] 

[§§8662, 8663. Repealed. Pub. L. 90-377, §6(3), 
July 5, 1968, 82 Stat. 288] 

Section 8662, act Aug. 10, 1956, ch. 1041, 70A Stat. 533, 
provided for military training, organization, and equip- 
ping of prisoners who have been sent to United States 
Disciplinary Barracks. 

Section 8663, act Aug. 10, 1956, ch. 1041, 70A Stat. 533, 
authorized Secretary of Air Force to parole or remit 
sentence and restore to duty offenders who are confined 
in the United States Disciplinary Barracks. 

CHAPTER 853— MISCELLANEOUS RIGHTS 
AND BENEFITS 

Sec. 

8681. Presentation of United States flag upon re- 
tirement. 
[8682, 8683. Repealed.] 

8684. Service credit: regular enlisted members; 

service as an officer to be counted as en- 
listed service. 

[8685 to 8690. Repealed.] 

8691. Flying officer rating: qualifications. 
[8692, 8693. Repealed.] 

Amendments 

1998— Pub. L. 105-261, div. A, title VI, § 644(c)(2), Oct. 
17, 1998, 112 Stat. 2049, added item 8681. 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(6), 
Oct. 5, 1994, 108 Stat. 3016, struck out item 8686 "Mem- 
bers of Air National Guard of United States: credit for 
service as members of Air National Guard". 

1986— Pub. L. 99-661, div. A, title VI, §604(f)(l)(B)(iv), 
Nov. 14, 1986, 100 Stat. 3877, struck out item 8687 "Com- 
pensation: members of Air Force other than of regular 
Air Force; when same as that provided for members of 
Regular Air Force". 

1985— Pub. L. 99-145, title XIII, § 1301(d)(1)(B), Nov. 8, 
1985, 99 Stat. 736, struck out item 8683 "Service credit: 
certain service as a nurse, woman medical specialist, or 
civilian employee of Army Medical Department to be 
counted". 

1980— Pub. L. 96-513, title V, §514(5), Dec. 12, 1980, 94 
Stat. 2935, struck out item 8689 "Assignments and allot- 
ments of pay". 

1971— Pub. L. 92-168, §3(2), Nov. 24, 1971, 85 Stat. 489, 
struck out item 8692 "Pilot rating in time of peace: 
qualifications". 

1968— Pub. L. 90-235, §§ 6(a)(5), 7(a)(6), (b)(6), Jan. 2, 
1968, 81 Stat. 762, 763, struck out items 8682 "Service 
credit: officers; service as cadet not counted", 8685 
"Regular Air Force; Air Force Reserve: female mem- 
bers; definition of 'dependents' ", 8690 "Exemption from 
arrest for debt: enlisted members", and 8693 "Replace- 
ment of certificates of discharge". 

1958— Pub. L. 85-861, §1(189), Sept. 2, 1958, 72 Stat. 1534, 
struck out items 8681 "Air Force Register: Regular Air 
Force officers; service to be listed" and 8688 "Death 
gratuity". 

§8681. Presentation of United States flag upon 
retirement 

(a) Presentation of Flag.— Upon the release 
of a member of the Air Force from active duty 
for retirement, the Secretary of the Air Force 
shall present a United States flag to the mem- 
ber. 

(b) Multiple Presentations Not Author- 
ized. — A member is not eligible for a presen- 
tation of a flag under subsection (a) if the mem- 
ber has previously been presented a flag under 
this section or any other provision of law pro- 
viding for the presentation of a United States 
flag incident to release from active service for 
retirement. 



(c) No Cost to Recipient. — The presentation 
of a flag under this section shall be at no cost to 
the recipient. 

(Added Pub. L. 105-261, div. A, title VI, § 644(c)(1), 
Oct. 17, 1998, 112 Stat. 2049; amended Pub. L. 
106-65, div. A, title VI, § 652(e), Oct. 5, 1999, 113 
Stat. 666.) 

Prior Provisions 

A prior section 8681, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 534, prescribed service to be listed in official Air 
Force Register, prior to repeal by Pub. L. 85-861, 
§36B(28), Sept. 2, 1958, 72 Stat. 1571. 

Amendments 

1999 — Subsec. (b). Pub. L. 106-65 substituted "under 
this section or any other provision of law providing for 
the presentation of a United States flag incident to re- 
lease from active service for retirement." for "under 
this section or section 3681 or 6141 of this title or sec- 
tion 516 of title 14." 

Effective Date 

Section applicable with respect to releases from ac- 
tive duty described in this section, sections 3681 and 
6141 of this title, and section 516 of Title 14, Coast 
Guard, on or after Oct. 1, 1998, see section 644(e) of Pub. 
L. 105-261, set out as a note under section 3681 of this 
title. 

[§8682. Repealed. Pub. L. 90-235, § 6(a)(2), Jan. 2, 
1968, 81 Stat. 761] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 535, pro- 
vided that in computing length of service, no commis- 
sioned officer of Air Force could be credited with serv- 
ice as a cadet at the Military Academy or the Air Force 
Academy, or as a midshipman at the Naval Academy, 
if he was appointed as a cadet or midshipman after 
Aug. 24, 1912. See section 971 of this title. 

[§8683. Repealed. Pub. L. 99-145, title XIII, 
§ 1301(d)(1)(A), Nov. 8, 1985, 99 Stat. 736] 

Section, acts Aug. 10, 1956, ch. 1041. 70A Stat. 535; 
Sept. 2, 1958, Pub. L. 85-861, §1(156), 72 Stat. 1513; Aug. 
25, 1959, Pub. L. 86-197, §1(7), 73 Stat. 426, related to 
service credit for certain service as a nurse, woman 
medical specialist, or civilian employee of Army Medi- 
cal Department. 

Person Performing Active Service on Day Before 
Repeal of Section 

Section 1301(d)(1)(C) of Pub. L. 99-145 provided that: 
"The repeal made by subparagraph (A) [repealing this 
section] shall not apply in the case of a person who per- 
formed active service described in section 8683 of title 
10, United States Code, as such section was in effect on 
the day before the date of the enactment of this Act 
[Nov. 8, 1985]." 

§8684. Service credit: regular enlisted members; 
service as an officer to be counted as enlisted 
service 

An enlisted member of the Regular Air Force 
is entitled to count active service as an officer 
in the Air Force, and in the Army, as enlisted 
service for all purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 535.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8684 


10:631a (last proviso). 


July 14, 1939, ch. 267, §1 
(last proviso); restated 
May 29. 1954. ch. 249, 
§ 19(b) (last proviso). 68 
Stat. 166. 





[§8685 
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[§8685. Repealed. Pub. L. 90-235, § 7(a)(3), Jan. 2, 
1968, 81 Stat. 763] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 535; 
Sept. 2, 1958, Pub. L 85-861, §1(187), 72 Stat. 1534, set 
forth restrictions on consideration of a husband or 
child as dependent of a female member of Regular Air 
Force, Air National Guard of the United States or Air 
Force Reserve. 

[§8686. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1662(g)(2), Oct. 5, 1994, 108 Stat. 2996] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 536; 
Sept. 24, 1980, Pub. L. 96-357, §5(a), 94 Stat. 1182; Oct. 19, 
1984, Pub. L. 98-525, title IV, § 414(a)(7)(B), 98 Stat. 2519, 
related to credit to members of Air National Guard of 
United States for service as members of Air National 
Guard. See section 12602 of this title. 

Effective Date of Repeal 

Repeal effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title. 

[§ 8687. Repealed. Pub. L. 99-661, div. A, title VI, 
§ 604(f)(1)(A), Nov. 14, 1986, 100 Stat. 3877] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 536; 
Sept. 2, 1958, Pub. L. 85-861, §1(188), 72 Stat. 1534; Sept. 
7, 1962, Pub. L. 87-649, §6(d), 76 Stat. 494, related to com- 
pensation for members of Air Force other than Regular 
Air Force. 

Effective Date of Repeal 

Repeal applicable with respect to persons who, after 
Nov. 14, 1986, incur or aggravate an injury, illness, or 
disease or die, see section 604(g) of Pub. L. 99-661, set 
out as an Effective Date of 1986 Amendment note under 
section 1074a of this title. 

[§8688. Repealed. Pub. L. 85-861, §36B(29), Sept. 
2, 1958, 72 Stat. 1571] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 536, re- 
lated to death gratuity payable to survivors of mem- 
bers of Air Force. See sections 1475 to 1480 of this title. 

[§8689. Repealed. Pub. L. 87-649, §14c(57), Sept. 
7, 1962, 76 Stat. 502] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 537; 
Sept. 26, 1961, Pub. L. 87-304, §9(d), 75 Stat. 665, related 
to assignments and allotments of pay. See section 701 
of Title 37, Pay and Allowances of the Uniformed Serv- 
ices. 

Effective Date of Repeal 

Repeal effective Nov. 1, 1962, see section 15 of Pub. L. 
87-649, set out as an Effective Date note preceding sec- 
tion 101 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

[§8690. Repealed. Pub. L. 90-235, § 7(b)(1), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 538, ex- 
empted enlisted members of Air Force, while on active 
duty, from arrest for any debt, unless it was contracted 
before enlistment and amounted to at least $20 when 
first contracted. 

§8691. Flying officer rating: qualifications 

Only officers of the Air Force in the following 
categories may be rated as flying officers: 

(1) Officers who have aeronautical ratings as 
pilots of service types of aircraft or as aircraft 
observers. 



(2) Flight surgeons. 

(3) Officers undergoing flight training. 

(4) Officers who are members of combat 
crews, other than pilots of service types of air- 
craft, aircraft observers, and observers. 

(5) In time of war, officers who have aero- 
nautical ratings as observers. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 538.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8691 


10:291c. 

10:291c-l. 

10:291e. 


June 3, 1916, oh. 134, §13a 
(8th, 9th, and 11th pro- 
visos); added July 2, 
1926, ch. 721, §2 (4th 
sentence, less 2d pro- 
viso), 44 Stat. 781; June 
16, 1936. ch. 587, §3. 49 
Stat. 1524; Oct. 4, 1940, 
ch. 742 (last proviso), 54 
Stat. 963. 

June 24, 1948, ch. 632 (2d 
proviso under "Pi- 
nance Department"), 
62 Stat. 650. 





10:291c (proviso) and the words "after June 30, 1948", 
in 10:291c-l, are omitted as executed. The definition of 
the term "flying officer", in 10:291c, originally was a 
definition of the term "flying officer in time of peace" 
as provided by section 2 of the Act of July 2, 1926, ch. 
721, 44 Stat. 781. Section 1 of the Act of October 4, 1940, 
ch. 742, 54 Stat. 963, eliminated the words "in time of 
peace". As a consequence of that amendment, 10:291e 
(1st 26 words) is omitted as surplusage. Clause (2) is 
substituted for 10:291c-l (less last 10 words). The words 
"commissioned officers or warrant", in 10:291c-l, are 
omitted as surplusage. In clause (4), the last 19 words 
are substituted for the words "any other". 

[§8692. Repealed. Pub. L. 92-168, §3(1), Nov. 24, 
1971, 85 Stat. 489] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 538, pro- 
vided qualifications to receive a rating of pilot in time 
of peace. See section 2003 of this title. 

[§8693. Repealed Pub. L. 90-235, § 7(a)(3), Jan. 2, 
1968, 81 Stat. 763] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 538, pro- 
vided for replacement of a lost or destroyed certificate 
of discharge from Air Force. See section 1040 of this 
title. 

CHAPTER 855— HOSPITALIZATION 

Sec. 

[8721, 8722. Repealed.] 

8723. When Secretary may require. 

Amendments 

1986— Pub. L. 99-661, div. A, title VI, §604(f)(l)(B)(v), 
Nov. 14, 1986, 100 Stat. 3877, struck out item 8721 "Mem- 
bers of Air Force, other than of Regular Air Force" and 
item 8722 "Members of C.A.T.C.; members of Air Force 
not covered by section 8721 of this title". 

1958— Pub. L. 85-861, §1(190)(D), Sept. 2, 1958, 72 Stat. 
1534, struck out reference to members of the 
A.F.R.O.T.C. in item 8722. 

[§§8721, 8722. Repealed. Pub. L. 99-661, div. A, 
title VI, § 604(f)(1)(A), Nov. 14, 1986, 100 Stat. 
3877] 

Section 8721, acts Aug. 10, 1956, ch. 1041, 70A Stat. 538; 
Sept. 2, 1958, Pub. L. 85-861, §1(190)(A), 72 Stat. 1534, re- 
lated to hospital benefits for members of Air Force, 
other than of Regular Air Force. 

Section 8722, acts Aug. 10, 1956, ch. 1041, 70A Stat. 539; 
Sept. 2, 1958, Pub. L. 85-861, §1(190)(B), (C), 72 Stat. 1534, 
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related to hospital and related benefits for members of 
a Citizens' Air Training- Camp and for members of Air 
Force not covered by section 8721 of this title. 

Effective Date of Repeal 

Repeal applicable with respect to persons who, after 
Nov. 14, 1986, incur or aggravate an injury, illness, or 
disease or die, see section 604(g) of Pub. L. 99-661, set 
out as an Effective Date of 1986 Amendment note under 
section 1074a of this title. 

§ 8723. When Secretary may require 

The Secretary of the Air Force may order the 
hospitalization, medical and surgical treatment, 
and domiciliary care for as long as necessary, of 
any member of the Air Force on active duty, and 
may incur obligations with respect thereto, 
whether or not the member incurred an injury, 
illness, or disease in line of duty, except in the 
case of a member treated in a private hospital, 
or by a civilian physician, while on leave of ab- 
sence for more than 24 hours. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 539; Pub. L. 
99-661, div. A, title VI, § 604(f)(1)(D), Nov. 14, 1986, 
100 Stat. 3878; Pub. L. 100-26, §7(j)(H), Apr. 21, 
1987, 101 Stat. 283.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8723 


10:455e. 


July 15, 1939, oh. 282; re- 




32:164d. 


stated Oct. 14, 1940. ch. 






875, §5, 54 Stat. 1137. 



The words "under such regulations as he may pre- 
scribe", in 10:455e and 32:164d, are omitted, since the 
Secretary has inherent authority to issue regulations 
appropriate to exercising his statutory functions. The 
references to 10:455a-455d and 32:164a-164c, and the 
words "nor any other law of the United States shall be 
construed as limiting the power and authority", are 
omitted, since the revised section makes explicit the 
authority of the Secretary to require the prescribed 
hospitalization and care. The words "or in training, 
under the provisions of sections 62 — " are omitted as 
covered by the words "active duty". The words "so long 
as any or all are necessary" and "in the active military 
service" are omitted as surplusage. With the exception 
of 32:62 (4th proviso of last sentence), the references to 
32:62-65, 144-146, 183, and 186, in 10:455e and 32:164d, do 
not refer to members of the Air National Guard of the 
United States and are therefore omitted from the re- 
vised section. 10:455e (1st proviso) and 32:164d (1st pro- 
viso) are omitted, since they apply only to the National 
Guard and are covered by section 320 of title 32. 

Amendments 

1987 — Pub. L. 100-26 struck out comma after "dis- 
ease". 

1986 — Pub. L. 99-661 substituted "incurred an injury, 
illness, or disease" for "was injured, or contracted a 
disease". 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to persons who, after Nov. 14, 1986, incur or aggravate 
an injury, illness, or disease or die, see section 604(g) of 
Pub. L. 99-661, set out as a note under section 1074a of 
this title. 

CHAPTER 857— DECORATIONS AND AWARDS 

Sec. 

8741. Medal of honor: award. 

8742. Air Force cross: award. 

8743. Distinguished-service medal: award. 



Sec. 

8744. Medal of honor; Air Force cross; distin- 

guished-service medal: limitations on 
award. 

8745. Medal of honor; Air Force cross; distin- 

guished-service medal: delegation of power 
to award. 

8746. Silver star: award. 

8747. Medal of honor; Air Force cross; distin- 

guished-service cross; distinguished-service 
medal; silver star: replacement. 

8748. Medal of honor; Air Force cross; distin- 

guished-service cross; distinguished-service 
medal; silver star: availability of appropria- 
tions. 

8749. Distinguished flying cross: award; limita- 

tions. 

8750. Airman's Medal: award; limitations. 

8751. Service medals: issue; replacement; availabil- 

ity of appropriations. 

8752. Medals: posthumous award and presentation. 

8754. Medal of honor: duplicate medal. 

8755. Medal of honor: presentation of Medal of 

Honor Flag. 

8756. Korea Defense Service Medal. 

Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1084(d)(33), Oct. 
28, 2004, 118 Stat. 2063, renumbered item 8755 "Korea De- 
fense Service Medal" as 8756. 

2002— Pub. L. 107-314, div. A, title V, § 543(d)(2), Dec. 2, 
2002, 116 Stat. 2550, added item 8755 "Korea Defense 
Service Medal". 

Pub. L. 107-248, title VIII, § 8143(c)(3)(B), Oct. 23, 2002, 
116 Stat. 1571, added item 8755 "Medal of honor: presen- 
tation of Medal of Honor Flag". 

2001— Pub. L. 107-107, div. A, title V, § 553(c)(1)(B), Dec. 
28, 2001, 115 Stat. 1116, added item 8754. 

1960— Pub. L. 86-593, §1(7), July 6, 1960, 74 Stat. 332, 
substituted "Air Force cross" for "distinguished-serv- 
ice cross" in items 8742, 8744, and 8745, inserted "Air 
Force cross;" in items 8747 and 8748, and substituted 
"Airman's Medal" for "Soldier's Medal" in item 8750. 

Extension of Time for Award of Decoration 

For extension of time for award of decorations, or de- 
vices in lieu of decorations, for acts or services per- 
formed in direct support of military operations in 
Southeast Asia between July 1, 1958, and Mar. 28, 1973, 
see Pub. L. 93-469, Oct. 24, 1974, 88 Stat. 1422, set out as 
a note preceding section 3741 of this title. 

For extension of time for award of decoration, or de- 
vice in lieu of decoration, for an act or service per- 
formed while on active duty in military or naval forces, 
or while serving with such forces, between June 27, 1950, 
and July 27, 1953, see act Aug. 2, 1956, ch. 877, 70 Stat. 
933, set out as a note preceding section 3741 of this title. 

Meritorious Service Medal 

Establishment of, see Ex. Ord. No. 11448, set out as a 
note preceding section 1121 of this title. 

§ 8741. Medal of honor: award 

The President may award, and present in the 
name of Congress, a medal of honor of appro- 
priate design, with ribbons and appurtenances, 
to a person who, while a member of the Air 
Force, distinguishes himself conspicuously by 
gallantry and intrepidity at the risk of his life 
above and beyond the call of duty — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
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ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 540; Pub. L. 
88-77, §3(1), July 25, 1963, 77 Stat. 94.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8741 


10:1403. 


July 9, 1918, ch. 143, (8th 






par. under "Ordnance 






Department"), 40 Stat. 






870. 



The words "That the provisions of existing law relat- 
ing to the award of medals of honor to officers, non- 
commissioned officers, and privates of the Army be, 
and they hereby are, amended so that", in the Act of 
July 9, 1918, ch. 143 (8th par. under "Ordnance Depart- 
ment"), 40 Stat. 870, are not contained in 10:1403. They 
are also omitted from the revised section as surplusage. 
The word "member" is substituted for the words "offi- 
cer or enlisted man". The word "only" is omitted as 
surplusage. The word "award" is inserted for clarity, 
since the President determines the recipient of the 
medal in addition to presenting it. 

Amendments 

1963 — Pub. L. 88-77 enlarged the authority to award 
the medal of honor, which was limited to those cases in 
which persons distinguished themselves in action in- 
volving actual conflict with an enemy, to permit its 
award for distinguished service while engaged in an ac- 
tion against an enemy of the United States, while en- 
gaged in military operations involving conflict with an 
opposing foreign force, or while serving with friendly 
foreign forces engaged in an armed conflict against an 
opposing armed force in which the United States is not 
a belligerent party. 

§ 8742. Air Force cross: award 

The President may award an Air Force cross 
of appropriate design, with ribbons and appur- 
tenances, to a person who, while serving in any 
capacity with the Air Force, distinguishes him- 
self by extraordinary heroism not justifying the 
award of a medal of honor — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 540; Pub. L. 
86-593, §1(1), July 6, 1960, 74 Stat. 331; Pub. L. 
88-77, §3(2), July 25, 1963, 77 Stat. 94.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8742 


10:1406. 


July 9, 1918, ch. 143 (9th 






par. under "Ordnance 






Department"), 40 Stat. 






870. 



The words "but not in the name of Congress" are 
omitted as surplusage, since a medal is presented in the 
name of Congress only if the law so directs. The words 
"since the 6th day of April, 1917" are omitted as exe- 
cuted. The word "award" is substituted for the word 
"present" to cover the determination of the recipients 
as well as the actual presentation of the medal, and to 
conform to other sections of this chapter. The words 



"or herself" are omitted, since, under section 1 of title 
1, words importing the masculine gender include the 
feminine. The words "or who shall hereafter distin- 
guish" are omitted as surplusage. 

Amendments 

1963 — Pub. L. 88-77 enlarged the authority to award 
the Air Force cross, which was limited to those cases 
in which persons distinguished themselves in connec- 
tion with military operations against an armed enemy, 
to permit its award for extraordinary heroism not jus- 
tifying the award of a medal of honor, while engaged in 
military operations involving conflict with an opposing 
foreign force, or while serving with friendly foreign 
forces engaged in an armed conflict against an oppos- 
ing armed force in which the United States is not a bel- 
ligerent party. 

1960— Pub. L. 86-593 substituted "Air Force cross" for 
"Distinguished-service cross" in section catchline, and 
substituted "an Air Force cross" for "a distinguished- 
service cross" in text. 

References to Distinguished-Service Cross and 
Soldier's Medal Considered Made to Air Force 
Cross and Airman's Medal 

Section 3 of Pub. L. 86-593 provided that: "References 
that other laws, regulations, and orders make, with re- 
spect to the Air Force, to the distinguished-service 
cross and the Soldier's Medal shall be considered to be 
made to the Air Force cross and the Airman's Medal, 
respectively." 

§ 8743. Distinguished-service medal: award 

The President may award a distinguished- 
service medal of appropriate design and a rib- 
bon, together with a rosette or other device to 
be worn in place thereof, to a person who, while 
serving in any capacity with the Air Force, dis- 
tinguishes himself by exceptionally meritorious 
service to the United States in a duty of great 
responsibility. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 540.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8743 


10:1407. 


July 9, 1918, ch. 143 (10th 
par., less words after 
1st semicolon, under 
"Ordnance Depart- 
ment"), 40 Stat. 870. 





The words "but not in the name of Congress" are 
omitted as surplusage, since a medal is presented in the 
name of Congress only if the law so directs. The words 
"since the 6th day of April, 1917" are omitted as exe- 
cuted. The word "award" is substituted for the word 
"present" to cover the determination of the recipients 
as well as the actual presentation of the medal, and to 
conform to other sections of this chapter. The words 
"or herself" are omitted, since, under section 1 of title 
1, words importing the masculine gender include the 
feminine. The words "or who shall distinguish" are 
omitted as surplusage. 

§ 8744. Medal of honor; Air Force cross; distin- 
guished-service medal: limitations on award 

(a) No more than one medal of honor, Air 
Force cross, or distinguished-service medal may 
be awarded to a person. However, for each suc- 
ceeding act that would otherwise justify the 
award of such a medal or cross, the President 
may award a suitable bar or other device to be 
worn as he directs. 

(b) Except as provided in subsection (d), no 
medal of honor, Air Force cross, distinguished- 
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service medal, or device in place thereof, may be 
awarded to a person unless — 

(1) the award is made within three years 
after the date of the act justifying the award; 

(2) a statement setting forth the distin- 
guished service and recommending official rec- 
ognition of it was made within two years after 
the distinguished service; and 

(3) it appears from records of the Depart- 
ment of the Air Force that the person is enti- 
tled to the award. 

(c) No medal of honor, Air Force cross, distin- 
guished-service medal, or device in place there- 
of, may be awarded or presented to a person 
whose service after he distinguished himself has 
not been honorable. 

(d) If the Secretary of the Air Force deter- 
mines that — 

(1) a statement setting forth the distin- 
guished service and recommending official rec- 
ognition of it was made and supported by suf- 
ficient evidence within two years after the dis- 
tinguished service; and 

(2) no award was made, because the state- 
ment was lost or through inadvertence the 
recommendation was not acted on; 

a medal of honor, Air Force cross, distinguished- 
service medal, or device in place thereof, as the 
case may be, may be awarded to the person con- 
cerned within two years after the date of that 
determination. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 540; Pub. L. 
86-582, §1(3), July 5, 1960, 74 Stat. 320; Pub. L. 
86-593, §1(2), July 6, 1960, 74 Stat. 331.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8744(a) 


10:1411. 


July 9, 1918, ch. 143 (12th 


8744(b) 


10:1409 (words before 1st 


par., less words after 




semicolon). 


2d semicolon, under 


8744(c) 


10:1409 (words after 2d 


"Ordnance Depart- 




semicolon). 


ment"); restated Jan. 
24, 1920, ch. 55, §1 (less 
last sentence), 41 Stat. 
398. 

July 9, 1918, ch. 143 (less 
words between 1st and 
2d semicolons of 15th 
par. under "Ordnance 
Department"'), 40 Stat. 
871. 



In subsection (a), the words "may be awarded to a 
person" are substituted for the words "shall be issued 
to any one person" to conform to the other subsections 
of the revised section. 

In subsection (b), the word "thereof" is substituted 
for the words "of either of said medal or of said cross". 
The words "Except as otherwise prescribed in this sec- 
tion", "at the time of", "specific", "official", and "has 
so distinguished himself as" are omitted as surplusage. 

In subsection (c), 10:1409 (words after 3d semicolon) is 
omitted as executed. The words "hereinbefore author- 
ized" are omitted as surplusage. 

Amendments 

1960— Pub. L. 86-593 substituted "Air Force cross" for 
"distinguished-service cross" in section catchline and 
wherever appearing in subsecs. (a) to (d). 

Subsec. (b). Pub. L. 86-582, §1(3)(A), substituted "Ex- 
cept as provided in subsection (d), no" for "No". 

Subsec. (d). Pub. L. 86-582, §1(3)(B), added subsec. (d). 

Persons Awarded Distinguished-Service Cross or 
Soldier's Medal Before July 6, 1960 

Section 2 of Pub. L. 86-593 provided that: "For the 
purposes of sections 8744(a) and 8750(b) of title 10, 



United States Code, a person who was awarded a distin- 
guished-service cross or Soldier's Medal before the date 
of enactment of this Act [July 6, 1960] shall be treated 
as if he had not been awarded an Air Force cross or Air- 
man's Medal, as the case may be." 

§8745. Medal of honor; Air Force cross; distin- 
guished-service medal: delegation of power 
to award 

The President may delegate his authority to 
award the medal of honor, Air Force cross, and 
distinguished-service medal, to a commanding 
general of a separate air force or higher unit in 
the field. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 541; Pub. L. 
86-593, §1(3), July 6, 1960, 74 Stat. 332.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8745 


10:1410. 


July 9, 1918, ch. 143 (16th 
par., less words after 
semicolon, under "Ord- 
nance Department"). 
40 Stat. 872. 





The words "under such conditions, regulations, and 
limitations as he shall prescribe" are omitted as sur- 
plusage. The words "his authority" are substituted for 
the words "the power conferred upon him by sections 
1403, 1406-1408, 1409-1412, 1416, 1420, 1422, 1423, and 1424 of 
this title". 

Amendments 

1960— Pub. L. 86-593 substituted "Air Force cross" for 
"distinguished-service cross" in section catchline and 
in text. 

§ 8746. Silver star: award 

The President may award a silver star of ap- 
propriate design, with ribbons and appur- 
tenances, to a person who, while serving in any 
capacity with the Air Force, is cited for gal- 
lantry in action that does not warrant a medal 
of honor or Air Force cross — 

(1) while engaged in an action against an 
enemy of the United States; 

(2) while engaged in military operations in- 
volving conflict with an opposing foreign 
force; or 

(3) while serving with friendly foreign forces 
engaged in an armed conflict against an oppos- 
ing armed force in which the United States is 
not a belligerent party. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 541; Pub. L. 
88-77, §3(3), July 25, 1963, 77 Stat. 95.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8746 


10:1412. 


July 9, 1918, ch. 143 
(words after 2d semi- 
colon of 12th par. 
under "Ordnance De- 
partment''); restated 
Jan. 24, 1920, ch. 55, §1 
(last sentence); re- 
stated Dec. 15, 1942, ch. 
736, 56 Stat. 1052. 





The words "may award" are inserted to conform to 
other sections of this chapter. The words "if the person 
earned" are inserted for clarity. The words "com- 
manded by" are omitted as surplusage. 
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Amendments 

1963 — Pub. L. 88-77 substituted provisions permitting' 
the issuance of a silver star for gallantry while engaged 
in an action against an enemy of the United States, 
while engaged in military operations involving conflict 
with an opposing foreign force, or while serving with 
friendly foreign forces engaged in an armed conflict 
against an opposing armed force in which the United 
States is not a belligerent party, and requiring it to be 
of appropriate design, for provisions which authorized 
the issuance of the silver star for gallantry in action 
and which required that the silver star be three-six- 
teenths of an inch in diameter, the citation thereof be 
published in orders issued from the headquarters of a 
force that is the appropriate command of a general offi- 
cer, and that it be worn as directed by the President. 

§8747. Medal of honor; Air Force cross; distin- 
guished-service cross; distinguished-service 
medal; silver star: replacement 

Any medal of honor, Air Force cross, distin- 
guished-service cross, distinguished-service 
medal, or silver star, or any bar, ribbon, rosette, 
or other device issued for wear with or in place 
of any of them, that is stolen, lost, or destroyed, 
or becomes unfit for use, without fault or ne- 
glect of the person to whom it was awarded, 
shall be replaced without charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 541; Pub. L. 

86-593, §1(4), July 6, 1960, 74 Stat. 332; Pub. L. 

107-107, div. A, title V, § 553(c)(2), Dec. 28, 2001, 
115 Stat. 1116.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8747 


10:1416. 


July 9, 1918, ch. 143 (14th 






par. under "Ordnance 






Department''), 40 Stat. 






871. 



The words "issued for wear with or in place of any of 
them" are inserted for clarity. The words "presented 
under the provisions of this title" and "such medal, 
cross, bar, ribbon, rosette, or device" are omitted as 
surplusage. 

Amendments 

2001— Pub. L. 107-107 substituted "stolen, lost," for 
"lost". 

1960 — Pub. L. 86-593 inserted "Air Force cross" in sec- 
tion catchline and in text. 

§8748. Medal of honor; Air Force cross; distin- 
guished-service cross; distinguished-service 
medal; silver star: availability of appropria- 
tions 

The Secretary of the Air Force may spend, 
from any appropriation for contingent expenses 
of the Department of the Air Force, amounts 
necessary to provide medals and devices under 
sections 8741, 8742, 8743, 8744, 8746, 8747, and 8752 
of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 541; Pub. L. 
86-593, §1(5), July 6, 1960, 74 Stat. 332.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8748 


10:1424. 


July 9, 1918, ch. 143 (13th 






par. under "Ordnance 






Department"'), 40 Stat. 






871. 



The word "amounts" is substituted for the words "so 
much as may be". The word "provides" is substituted 
for the words "defray the cost of". The words "medals 
and devices under" are substituted for the words "med- 
als of honor, distinguished-service crosses, distin- 
guished-service medals, bars, rosettes, and other de- 
vices provided for in". The words "from time to time" 
are omitted as surplusage. 

Amendments 

1960 — Pub. L. 86-593 inserted "Air Force cross" in sec- 
tion catchline. 

§8749. Distinguished flying cross: award; limita- 
tions 

(a) The President may award a distinguished 
flying cross of appropriate design with accom- 
panying ribbon to any person who, while serving 
in any capacity with the Air Force, distin- 
guishes himself by heroism or extraordinary 
achievement while participating in an aerial 
flight. 

(b) Not more than one distinguished flying 
cross may be awarded to a person. However, for 
each succeeding act that would otherwise justify 
the award of such a cross, the President may 
award a suitable bar or other device to be worn 
as he directs. 

(c) No distinguished flying cross, or device in 
place thereof, may be awarded or presented to a 
person whose service after he distinguished him- 
self has not been honorable. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 541.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8749(a) 

8749(b) 
8749(c) 


10:1429 (less 2d and last 

sentences). 
10:1429 (2d sentence). 
10:1429 (last sentence, 

less 1st 49 words). 


July 2, 1926, ch. 721, §12 
(less 1st 49 words of 
last sentence), 44 Stat. 
789; July 30. 1937, ch. 
545, §4, 50 Stat. 549. 



In subsection (a), the words "under such rules and 
regulations as he may prescribe" are omitted, since the 
President has inherent authority to issue regulations 
appropriate to exercising his functions. The words "but 
not in the name of Congress" are omitted as surplus- 
age, since a medal is presented in the name of Congress 
only if the law so directs. The word "award" is sub- 
stituted for the word "present" to cover the determina- 
tion of the recipients as well as the actual presentation 
of the medal. The words "since the 6th day of April, 
1917, has distinguished, or who, after July 2, 1926" and 
10:1429 (proviso of 1st sentence) are omitted as exe- 
cuted. 

§ 8750. Airman's Medal: award; limitations 

(a) (1) The President may award a decoration 
called the "Airman's Medal", of appropriate de- 
sign with accompanying ribbon, to any person 
who, while serving in any capacity with the Air 
Force, distinguishes himself by heroism not in- 
volving actual conflict with an enemy. 

(2) The authority in paragraph (1) includes au- 
thority to award the medal to a member of the 
Ready Reserve who was not in a duty status de- 
fined in section 101(d) of this title when the 
member distinguished himself by heroism. 

(b) Not more than one Airman's Medal may be 
awarded to a person. However, for each succeed- 
ing act that would otherwise justify the award 
of such a medal, the President may award a suit- 
able bar or other device to be worn as he directs. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 542; Pub. L. 
86-593, §1(6), July 6, 1960, 74 Stat. 332; Pub. L. 
105-85, div. A, title V, § 574(c), Nov. 18, 1997, 111 
Stat. 1758.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8750(a) 


10:1428 (less last sen- 


July 2, 1926, ch. 721. §11. 




tence). 


44 Stat. 789. 


8750(b) 


10:1428 (last sentence). 





The words "Under such rules and regulations as he 
may prescribe" are omitted, since the President has in- 
herent authority to issue regulations appropriate to ex- 
ercising- his functions. The words "but not in the name 
of Congress" are omitted as surplusage, since a medal 
is presented in the name of Congress only if the law so 
directs. The word "award" is substituted for the word 
"present" to cover the determination of the recipients 
as well as the actual presentation of the medal. The 
words "a decoration called" are substituted for the 
words "a medal to be known as". The words "including 
the National Guard and the Organized Reserves" are 
omitted as surplusage. The words "or herself" are 
omitted, since, under section 1 of title 1, words import- 
ing the masculine gender include the feminine. The 
words "after July 2, 1926" are omitted as executed. 

In subsection (b), the words "that would otherwise 
justify" are substituted for the words "sufficient to". 

Amendments 

1997 — Subsec. (a). Pub. L. 105-85 designated existing 
provisions as par. (1) and added par. (2). 

1960— Pub. L. 86-593 substituted "Airman's Medal" for 
"Soldier's Medal" In section catchline and wherever 
appearing in text. 

§8751. Service medals: issue; replacement; avail- 
ability of appropriations 

(a) The Secretary of the Air Force shall pro- 
cure, and issue without charge to any person en- 
titled thereto, any service medal authorized for 
members of the Air Force after September 26, 
1947, and any ribbon, clasp, star, or similar de- 
vice prescribed as a part of that medal. 

(b) Under such regulations as the Secretary 
may prescribe, any medal or other device issued 
under subsection (a) that is lost, destroyed, or 
becomes unfit for use without fault or neglect of 
the owner, may be replaced at cost. However, if 
the owner is a member of the Air Force, the 
medal or device may be replaced without charge. 

(c) The Secretary may spend, from any appro- 
priation for the support of the Air Force, 
amounts necessary to provide medals and de- 
vices under this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 542.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8751(a) 

8751(b) 
8751(c) 


10:1415a (less 21st 
through 30th words, 
and less clauses (a) 
through (n)). 

10:1415b (less applicabil- 
ity to 10:1415a (clauses 
(a) through (n))). 

10:1415c (less applicabil- 
ity to 10:1415a (clauses 
(a) through (n))). 


May 12, 1928, ch. 528. §§1 
(less 25th through 34th 
words, and less clauses 
(a) through (n)), 2 (less 
applicability to §1 
(clauses (a) through 
(n))), 3 (less applicabil- 
ity to §1 (clauses (a) 
through (n)», 45 Stat. 
500. 



In subsection (a), the words "authorized for members 
of the Air Force after September 26, 1947" are sub- 
stituted for the words "hereafter authorized", since, 
under Transfer Order 1, that date was the effective date 



of the transfer of personnel from the Army to the Air 
Force under section 208(e) of the National Security Act 
of 1947, as amended (5 U.S.C. 626c(e)). 10:1415a (proviso) 
is omitted as surplusage, since the revised section is 
not limited to persons who are members of the Air 
Force at the time of the issue. 

In subsection (b), the words "member of the Air 
Force" are substituted for the words "persons In the 
military service of the United States". 

In subsection (c), the last 16 words are substituted for 
10:1415c (last 16 words). 

§8752. Medals: posthumous award and presen- 
tation 

(a) If a person dies before the award of a medal 
of honor, distinguished-service cross, distin- 
guished-service medal, distinguished flying 
cross, or device in place thereof, to which he is 
entitled, the award may be made and the medal 
or device presented to his representative, as des- 
ignated by the President. 

(b) If a person dies before an authorized serv- 
ice medal or device prescribed part thereof 
is presented to him under section 8751 of this 
title, it shall be presented to his family. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 542; Pub. L. 
85-861, §33(a)(23), Sept. 2, 1958, 72 Stat. 1565.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8752(a) 
8752(b) 


10:1409 (words between 
1st and 2d semicolons). 

10:1429 (1st 49 words of 
last sentence). 

10:1415a (21st through 
30th words, less appli- 
cability to clauses (a) 
through (n)). 


July 9, 1918, ch. 143 
(words between 1st and 
2d semicolons of 15th 
par. under "Ordnance 
Department"), 40 Stat. 
871. 

July 2, 1926, ch. 721, §12 
(1st 49 words of last 
sentence). 44 Stat. 789: 
July 30, 1937, ch. 545, 
§4, 50 Stat. 549. 

May 12. 1928, ch. 528, §1 
(25th through 34th 
words, less applicabil- 
ity to clauses (a) 
through (n)). 45 Stat. 
500. 



In subsection (a), the words "If a person" are sub- 
stituted for the words "In case an individual * * * 
dies", in 10:1409, and "In case an Individual * * * shall 
have died", in 10:1429. The words "within three years 
from the date", in 10:1409, are omitted as covered by 
section 8744 of this title. The words "who shall distin- 
guish himself", in 10:1409, and "who distinguishes him- 
self", in 10:1429, are omitted as covered by the words 
"the award * * * to which he is entitled". 

1958 Act 

The change reflects the fact that the source statute 
for these sections (sec. 1 of the Act of May 12, 1928, ch. 
528, 45 Stat. 500) was mandatory and not merely permis- 
sive. 

Amendments 

1958— Subsec. (b). Pub. L. 85-861 substituted "it shall 
be presented" for "it may be presented". 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 8754. Medal of honor: duplicate medal 

A person awarded a medal of honor shall, upon 
written application of that person, be issued, 
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without charge, one duplicate medal of honor 
with ribbons and appurtenances. Such duplicate 
medal of honor shall be marked, in such manner 
as the Secretary of the Air Force may deter- 
mine, as a duplicate or for display purposes 
only. 

(Added Pub. L. 107-107, div. A, title V, 
§ 553(c)(1)(A), Dec. 28, 2001, 115 Stat. 1116.) 

§ 8755. Medal of honor: presentation of Medal of 
Honor Flag 

The President shall provide for the presen- 
tation of the Medal of Honor Flag designated 
under section 903 of title 36 to each person to 
whom a medal of honor is awarded under section 
8741 of this title. Presentation of the flag shall 
be made at the same time as the presentation of 
the medal under section 8741 or 8752(a) of this 
title. In the case of a posthumous presentation 
of the medal, the flag shall be presented to the 
person to whom the medal is presented. 

(Added Pub. L. 107-248, title VIII, § 8143(c)(3)(A), 
Oct. 23, 2002, 116 Stat. 1570; amended Pub. L. 
107-314, div. A, title X, §1062(a)(16), Dec. 2, 2002, 
116 Stat. 2650; Pub. L. 109-364, div. A, title V, 
§ 555(a), Oct. 17, 2006, 120 Stat. 2217.) 

Codification 

Another section 8755 was renumbered section 8756 of 
this title. 

Amendments 

2006— Pub. L. 109-364 struck out "after October 23, 
2002" after "section 8741 of this title" and inserted at 
end "In the case of a posthumous presentation of the 
medal, the flag shall be presented to the person to 
whom the medal is presented." 

2002— Pub. L. 107-314 substituted "October 23, 2002" 
for "the date of the enactment of this section". 

Presentation of Flag for Prior Recipients of 
Medal of Honor 

President to provide for the presentation of the 
Medal of Honor Flag to living- recipients of the Medal 
of Honor as expeditiously as possible after Oct. 17, 2006, 
and for posthumous presentation to survivors of de- 
ceased recipients upon written application therefor, see 
section 555(b) of Pub. L. 109-364, set out as a note under 
section 3755 of this title. 

§ 8756. Korea Defense Service Medal 

(a) The Secretary of the Air Force shall issue 
a campaign medal, to be known as the Korea De- 
fense Service Medal, to each person who while a 
member of the Air Force served in the Republic 
of Korea or the waters adjacent thereto during 
the KDSM eligibility period and met the service 
requirements for the award of that medal pre- 
scribed under subsection (c). 

(b) In this section, the term "KDSM eligibility 
period" means the period beginning on July 28, 
1954, and ending on such date after the date of 
the enactment of this section as may be deter- 
mined by the Secretary of Defense to be appro- 
priate for terminating eligibility for the Korea 
Defense Service Medal. 

(c) The Secretary of the Air Force shall pre- 
scribe service requirements for eligibility for 
the Korea Defense Service Medal. Those require- 
ments shall not be more stringent than the serv- 
ice requirements for award of the Armed Forces 



Expeditionary Medal for instances in which the 
award of that medal is authorized. 

(Added Pub. L. 107-314, div. A, title V, § 543(d)(1), 
Dec. 2, 2002, 116 Stat. 2550, §8755; renumbered 
§8756, Pub. L. 108-375, div. A, title X, § 1084(d)(33), 
Oct. 28, 2004, 118 Stat. 2063.) 

References in Text 

The date of the enactment of this section, referred to 
In subsec. (b), is the date of enactment of Pub. L. 
107-314, which was approved Dec. 2, 2002. 

Amendments 

2004— Pub. L. 108-375 renumbered section 8755 of this 
title as this section. 

[CHAPTER 859— REPEALED] 

[§§8781 to 8787. Repealed. Pub. L. 96-513, title II, 
§213, Dec. 12, 1980, 94 Stat. 2885] 

Section 8781, acts Aug. 10, 1956, ch. 1041, 70A Stat. 542; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 391, author- 
ized Secretary of Air Force to convene at any time a 
board of officers to review record of any commissioned 
officer on active list of Regular Air Force to determine 
whether he should be required, because of substandard 
performance of duty, to show cause for his retention on 
active list. See section 1181(a) of this title. 

Section 8782, acts Aug. 10, 1956, ch. 1041, 70A Stat. 543; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 391, provided 
for boards of Inquiry, composed of three or more offi- 
cers, to be convened at such places as Secretary of Air 
Force prescribes, to receive evidence and make findings 
and recommendations whether an officer, required to 
show cause under section 8781 of this title, should be re- 
tained on active list of Regular Air Force. See section 
1182 of this title. 

Section 8783, acts Aug. 10, 1956, ch. 1041, 70A Stat. 543; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 391, provided 
for boards of review, composed of three or more offi- 
cers, to be convened by Secretary of Air Force, at such 
places as he prescribes, to review records of cases of of- 
ficers recommended by boards of inquiry for removal 
from active list of Regular Air Force. 

Section 8784, acts Aug. 10, 1956, ch. 1041, 70A Stat. 543; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 392, author- 
ized Secretary of Air Force to remove an officer from 
active list of Regular Air Force if his removal is rec- 
ommended by a board of review and provided that deci- 
sion of Secretary in such case is final and conclusive. 
See section 1184 of this title. 

Section 8785, acts Aug. 10, 1956, ch. 1041, 70A Stat. 543; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 392, provided 
that each officer under consideration for removal from 
active list of Regular Air Force under this chapter, be 
given written notification, at least 30 days prior to a 
board of inquiry hearing, that he is being required to 
show cause for retention on active list, be allowed rea- 
sonable time to prepare a defense, be allowed to appear 
In person and by counsel at proceedings before a board 
of inquiry, and be allowed full access to, and furnished 
copies of, records relevant to his case at all stages of 
the proceeding. See section 1185 of this title. 

Section 8786, acts Aug. 10, 1956, ch. 1041, 70A Stat. 544; 
July 12, 1960, Pub. L. 86-616, §7(a), 74 Stat. 392, author- 
ized Secretary of Air Force, at any time during pro- 
ceedings under this chapter and before removal of an 
officer from active list of Regular Air Force, to grant 
that officer's request for voluntary retirement, if he is 
otherwise qualified therefor, or for honorable discharge 
with severance benefits. See section 1186 of this title. 

Section 8787, added Pub. L. 86-616, §7(a), July 12, 1960, 
74 Stat. 392, provided that no officer serve on a board 
under this chapter unless he holds a regular or tem- 
porary grade above lieutenant colonel, and is senior In 
regular grade to, and outranks, any officer considered 
by that board and that no person be a member of more 
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than one board convened under this chapter for same 
officer. See section 1187 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[CHAPTER 860— REPEALED] 

[§§8791 to 8797. Repealed. Pub. L. 96-513, title II, 
§213, Dec. 12, 1980, 94 Stat. 2885] 

Section 8791, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 393, authorized Secretary of Air Force to con- 
vene at any time a board of general officers to review 
record of any commissioned officer on active list of 
Regular Air Force to determine whether he should be 
required, because of moral dereliction, professional 
dereliction, or because his retention is not clearly con- 
sistent with the interests of national security, to show 
cause for his retention on active list. See section 
1181(b) of this title. 

Section 8792, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 393, provided for boards of inquiry, composed of 
three or more general officers, to be convened at such 
places as Secretary of Air Force prescribes, to receive 
evidence and make findings and recommendations 
whether an officer, required to show cause under sec- 
tion 8791 of this title, should be retained on active list 
of the Regular Air Force. See section 1182 of this title. 

Section 8793, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 393, provided for boards of review, composed of 
three or more general officers, to be convened by Sec- 
retary of Air Force, at such places as he prescribes, to 
review the records of cases of officers recommended by 
boards of inquiry for removal from active list of Regu- 
lar Air Force. 

Section 8794, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 394, authorized Secretary of Air Force to re- 
move an officer from active list of Regular Air Force if 
his removal is recommended by a board of review and 
provided that decision of Secretary in such a case is 
final and conclusive. See section 1184 of this title. 

Section 8795, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 394, provided that each officer under consider- 
ation for removal from active list of Regular Air Force 
under this chapter be given written notification, at 
least 30 days prior to a board of inquiry hearing, that 
he is being required to show cause for retention on ac- 
tive list, be allowed reasonable time to prepare a de- 
fense, be allowed to appear in person and by counsel at 
proceedings before the board of inquiry, and be allowed 
full access to, and furnished copies of, records relevant 
to his case at all stages of the proceedings, except 
records that the Secretary determines be withheld in 
interests of national security, in which case, a sum- 
mary, to the extent national security permits, be fur- 
nished. See section 1185 of this title. 

Section 8796, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 394, authorized Secretary of Air Force, at any 
time during proceedings under this chapter and before 
removal of an officer from active list of Regular Air 
Force, to grant that officer's request for voluntary re- 
tirement, if he is otherwise qualified therefor, or for 
honorable discharge with severance benefits. See sec- 
tion 1186 of this title. 

Section 8797, added Pub. L. 86-616, §8(a), July 12, 1960, 
74 Stat. 394, provided that no officer serve on a board 
under this chapter unless he holds a regular or tem- 
porary grade above lieutenant colonel, and is senior in 
regular grade to, and outranks, any officer considered 
by that board and that no person be a member of more 
than one board convened under this chapter for the 
same officer. See section 1187 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



CHAPTER 861— SEPARATION FOR VARIOUS 
REASONS 

Sec. 

[8811 to 8816. Repealed.] 

8817. Aviation cadets: discharge. 

[8818 to 8820. Repealed.] 

Amendments 

1994— Pub. L. 103-337, div. A, title XVI, § 1674(b)(7), 
Oct. 5, 1994, 108 Stat. 3016, struck out items 8819 "Re- 
serve officers: discharge for failure of promotion to 
first lieutenant" and 8820 "Air National Guard of 
United States officers: discharge". 

1980— Pub. L. 96-513, title V, §504(16), Dec. 12, 1980, 94 
Stat. 2917, struck out items 8814 "Regular commis- 
sioned officers: discharge during three-year probation- 
ary period" and 8818 "Regular female members: termi- 
nation of appointment or enlistment". 

1968— Pub. L. 90-235, § 3(a)(5), (b)(7), Jan. 2, 1968, 81 
Stat. 758, struck out items 8811 "Air Force enlisted 
members: discharge certificate; limitations on dis- 
charge", 8812 "Air Force enlisted members: during war 
or emergency; discharge", 8813 "Air Force enlisted 
members: dependency discharge", 8815 "Regular en- 
listed members: resignation of members enlisted on ca- 
reer basis; limitations", and 8816 "Regular enlisted 
members: minority discharge". 

1958— Pub. L. 85-861, §1(191)(B), Sept. 2, 1958, 72 Stat. 
1534, added item 8819. 

[§§8811 to 8813. Repealed. Pub. L. 90-235, 
§ 3(a)(2), (b)(1), Jan. 2, 1968, 81 Stat. 757, 758] 

Section 8811, act Aug. 10, 1956, ch. 1041, 70A Stat. 544, 
provided for discharge of enlisted members of Air Force 
and limitations thereon, and for issuance of discharge 
certificates. See section 1169 of this title. 

Section 8812, act Aug. 10, 1956, ch. 1041, 70A Stat. 544, 
provided for discharge of members of Air Force enlisted 
during war or emergency. See section 1172 of this title. 

Section 8813, act Aug. 10, 1956, ch. 1041, 70A Stat. 544, 
provided for dependency discharges for enlisted mem- 
bers of Air Force. 

[§8814. Repealed. Pub. L. 96-513, title II, §214, 
Dec. 12, 1980, 94 Stat. 2885] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 545, au- 
thorized Secretary of Air Force to discharge a regular 
commissioned officer who has less than three years of 
continuous service as a commissioned officer therein, 
provided that such officer not be dismissed because of 
his marriage, unless marriage occurred within one year 
after date of his original appointment. See section 630 
of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§8815, 8816. Repealed. Pub. L. 90-235, § 3(a)(2), 
(b)(1), Jan. 2, 1968, 81 Stat. 757, 758] 

Section 8815, act Aug. 10, 1956, ch. 1041, 70A Stat. 545, 
provided for resignation of regular enlisted members of 
Air Force enlisted on a career basis and limitations 
thereon. 

Section 8816, act Aug. 10, 1956, ch. 1041, 70A Stat. 545, 
provided for minority discharges for regular enlisted 
members of Air Force. See section 1170 of this title. 

§ 8817. Aviation cadets: discharge 

The Secretary of the Air Force may discharge 
an aviation cadet at any time. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 545.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8817 


10:299 (last sentence). 


June 3, 1941, oh. 165. §3 






(last sentence), 55 Stat. 






239. 



10:299 (last sentence, less 1st 14 words) is omitted as 
superseded by section 681 of this title. 



[§8818. Repealed. Pub. L. 96-513, title II, §236, 
Dec. 12, 1980, 94 Stat. 2887] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 545, au- 
thorized Secretary of Air Force, under regulations pre- 
scribed by President, to terminate appointment or en- 
listment of any female member of Regular Air Force, 
provided that appointment of a commissioned officer 
not be terminated by dismissal. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§§8819, 8820. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(2), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8819, added Pub. L. 85-861, §1(191)(A), Sept. 2, 
1958, 72 Stat. 1534; amended Pub. L. 86-559, §1(65), June 
30, 1960, 74 Stat. 278; Pub. L. 98-525, title V, § 528(d), Oct. 
19, 1984, 98 Stat. 2526; Pub. L. 104-106, div. A, title XV, 
§1501(c)(32), (33), Feb. 10, 1996, 110 Stat. 500, related to 
discharge of officers of Air Force Reserve or Air Na- 
tional Guard of United States for failure of promotion 
to first lieutenant. See section 14503 of this title. 

Section 8820, act Aug. 10, 1956, ch. 1041, 70A Stat. 546, 
related to discharge and withdrawal of Federal recogni- 
tion of officers of Air National Guard of United States 
absent without leave. See section 14907 of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[CHAPTER 863— REPEALED] 

[§§8841, 8842. Repealed. Pub. L. 86-559, §1(66), 
June 30, 1960, 74 Stat. 278] 

Sections, added Pub. L. 85-861, §1(192), Sept. 2, 1958, 72 
Stat. 1535, related to separation or transfer to Retired 
Reserve of female reserve nurses and medical special- 
ists at age 50 if in a Reserve grade below major and at 
age 55 if in a Reserve grade above captain. 

[§§8843 to 8846. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(3), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8843, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1535; amended Pub. L. 86-599, §1(67), June 
30, 1960, 74 Stat. 278, related to transfer or discharge of 
reserve commissioned officers 60 years of age and below 
grade of major general. See section 14510 of this title. 

Section 8844, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1535; amended Pub. L. 86-559, §1(68), June 
30, 1960, 74 Stat. 279, related to transfer or discharge of 
certain reserve major generals who are 62 years of age. 
See section 14511 of this title. 

Section 8845, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1535; amended Pub. L. 86-559, §1(69), June 
30, 1960, 74 Stat. 279; Pub. L. 100-456, div. A, title XII, 
§ 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, related to trans- 
fer or discharge of certain reserve officers of Air Force 
who are 64 years of age. See section 14512(a) of this 
title. 



Section 8846, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1536; amended Pub. L. 104-106, div. A, title 
XV, §1501(c)(32), Feb. 10, 1996, 110 Stat. 500, related to 
transfer or discharge of deferred officers. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§8847. Repealed. Pub. L. 90-130, §1(31)(A), Nov. 
8, 1967, 81 Stat. 382] 

Section, added Pub. L. 85-861, §1(192), Sept. 2, 1958, 72 
Stat. 1536; amended Pub. L. 86-559, §1(70), June 30, 1960, 
74 Stat. 279, provided for mandatory retirement of fe- 
male commissioned officers, Air Force nurses, and med- 
ical specialists on active duty in a Reserve grade below 
lieutenant colonel after completion of 25 years of serv- 
ice computed under section 8853. 

[§8848. Repealed. Pub. L. 103-337, div. A, title 
XVI, § 1629(c)(3), Oct. 5, 1994, 108 Stat. 2963] 

Section, added Pub. L. 85-861, §1(192), Sept. 2, 1958, 72 
Stat. 1536; amended Pub. L. 86-559, §1(71), June 30, 1960, 
74 Stat. 279; Pub. L. 90-130, §1(31)(B), Nov. 8, 1967, 81 
Stat. 382; Pub. L. 90-486, §9(2), Aug. 13, 1968, 82 Stat. 760; 
Pub. L. 96-513, title V, §514(7), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 99-145, title V, § 522(b)(1), title XIII, 
§1303(a)(27)(A), Nov. 8, 1985, 99 Stat. 632, 740, related to 
transfer or discharge of reserve first lieutenants, cap- 
tains, majors, and lieutenant colonels with 28 years of 
service. See section 14501 et seq. of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[§8849. Repealed. Pub. L. 86-559, §1(72), June 30, 
1960, 74 Stat. 279] 

Section, added Pub. L. 85-861, §1(192), Sept. 2, 1958, 72 
Stat. 1536, related to separation or transfer to Retired 
Reserve of female reserve lieutenant colonels, except 
those designated under section 8067 of this title, upon 
completion of 28 years of service. 

[§§8850 to 8855. Repealed. Pub. L. 103-337, div. A, 
title XVI, § 1629(c)(3), Oct. 5, 1994, 108 Stat. 
2963] 

Section 8850, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1537; amended Pub. L. 90-168, §2(22), Dec. 
1, 1967, 81 Stat. 525; Pub. L. 104-106, div. A, title XV, 
§1501(c)(25), Feb. 10, 1996, 110 Stat. 499, related to trans- 
fer or discharge of excessive reserve commissioned offi- 
cers in active status with 30 or more years of service. 
See sections 14514 and 14704 of this title. 

Section 8851, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1537; amended Pub. L. 86-559, §1(73), June 
30, 1960, 74 Stat. 280; Pub. L. 90-83, §3(6), Sept. 11, 1967, 
81 Stat. 220; Pub. L. 90-486, §9(2), Aug. 13, 1968, 82 Stat. 
760; Pub. L. 96-513, title V, §514(7), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 98-525, title XIV, §1405(55), Oct. 19, 1984, 98 
Stat. 2626; Pub. L. 99-145, title V, § 522(b)(2), title XIII, 
§1303(a)(27)(B), Nov. 8, 1985, 99 Stat. 632, 740; Pub. L. 
100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 1988, 102 
Stat. 2059, related to transfer or discharge of reserve 
lieutenant colonels, colonels, and brigadier generals 
with 30 years of service or five years in grade. 

Section 8852, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1537; amended Pub. L. 86-559, §1(74), June 
30, 1960, 74 Stat. 280; Pub. L. 99-145, title XIII, 
§1303(a)(27)(B), Nov. 8, 1985, 99 Stat. 740; Pub. L. 100-456, 
div. A, title XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059, 
related to transfer or discharge of reserve major gen- 
erals and brigadier generals with 35 years of service or 
five years in grade. 
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Section 8853, added Pub. L. 85-861, §1(192), Sept. 2, 
1958, 72 Stat. 1538; amended Pub. L. 86-559, §1(75), June 
30, 1960, 74 Stat. 280; Pub. L. 98-94, title X, § 1016(c), 
Sept. 24, 1983, 97 Stat. 668, related to computation of 
years of service. See section 14706 of this title. 

Section 8855, added Pub. L. 86-559, §1(76), June 30, 
1960, 74 Stat. 280; amended Pub. L. 96-107, title IV, 
§ 403(b), Nov. 9, 1979, 93 Stat. 808; Pub. L. 96-513, title II, 
§ 215(b), Dec. 12, 1980, 94 Stat. 2885; Pub. L. 100-180, div. 
A, title VII, § 717(c), (d)(2)(A), Dec. 4, 1987, 101 Stat. 1114; 
Sept. 29, 1988, Pub. L. 100-456, div. A, title XII, 
§1233(0(2), Sept. 29, 1988, 102 Stat. 2058; Pub. L. 101-189, 
div. A, title VII, § 710(c), Nov. 29, 1989, 103 Stat. 1477, re- 
lated to retention in active status of certain reserve of- 
ficers. See section 14703(a)(3), (b) of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

[CHAPTER 865— REPEALED] 

[§§8881, 8882. Repealed. Pub. L. 85-155, title TV, 
§401(1), Aug. 21, 1957, 71 Stat. 390] 

Section 8881, act Aug. 10, 1956, ch. 1041, 70A Stat. 546, 
authorized Secretary of Air Force to retire Air Force 
nurses and woman medical specialists whose regular 
grade is below major. 

Section 8882, act Aug. 10, 1956, ch. 1041, 70A Stat. 546, 
authorized Secretary of Air Force to retire Air Force 
nurses or woman medical specialists whose regular 
grade is above captain. 

[§§8883 to 8886. Repealed. Pub. L. 96-513, title II, 
§216, Dec. 12, 1980, 94 Stat. 2886] 

Section 8883, acts Aug. 10, 1956, ch. 1041, 70A Stat. 546; 
Aug. 6, 1958, Pub. L. 85-600, §1(17), 72 Stat. 523; Nov. 2, 
1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided that, un- 
less retired or separated at an earlier date, each com- 
missioned officer whose regular grade is below major 
general, other than a professor or the registrar of the 
United States Air Force Academy, be retired when he 
becomes 60 years of age, except as provided by section 
8301 of title 5. See section 1251 of this title. 

Section 8884, acts Aug. 10, 1956, ch. 1041, 70A Stat. 547; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat 1115, provided 
that, unless retired or separated at an earlier date, 
each commissioned officer whose regular grade is major 
general, and whose retirement under section 8923 of 
this title has been deferred under cl. (1) of that section, 
be retired when be becomes 60 years of age, except as 
provided by section 8301 of title 5. See section 1251 of 
this title. 

Section 8885, acts Aug. 10, 1956, ch. 1041, 70A Stat. 547; 
Sept. 2, 1958, Pub. L. 85-861, §33(a)(42), 72 Stat. 1567; Nov. 
2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided that, 
unless retired or separated at an earlier date or unless 
retained under section 8923(2) of this title, each com- 
missioned officer whose regular grade is major general 
be retired when he becomes 62 years of age, except as 
provided by section 8301 of title 5. See section 1251 of 
this title. 

Section 8886, acts Aug. 10, 1956, ch. 1041, 70A Stat. 547; 
Aug. 6, 1958, Pub. L. 85-600, §1(18), 72 Stat. 523; Nov. 2, 
1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided that, un- 
less retired or separated at an earlier date, each com- 
missioned officer whose regular grade is major general, 
and whose retirement under section 8923 of this title 
has been deferred under cl. (2) of that section, and each 
permanent professor and the registrar of the United 
States Air Force Academy, be retired when he becomes 
64 years of age, except as provided by section 8301 of 
title 5. See section 1251 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 



[§8887. Repealed. Pub. L. 85-155, title TV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 547, re- 
lated to computation of years of service of Air Force 
nurses or woman medical specialists for purposes of re- 
tirement under former sections 8881 or 8882 of this title, 
or retirement pay under section 8991 of this title. 

[§§8888, 8889. Repealed. Pub. L. 96-513, title II, 
§216, Dec. 12, 1980, 94 Stat. 2886] 

Section 8888, acts Aug. 10, 1956, ch. 1041, 70A Stat. 547; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(16), 71 Stat. 
388; May 20, 1958, Pub. L. 85-422, § 11(a)(7), 72 Stat. 131; 
Sept. 2, 1958, Pub. L. 85-861, §1(194), 72 Stat. 1538; Sept. 
30, 1966, Pub. L. 89-609, §1(30), 80 Stat. 854, related to 
computation of years of service for determining retired 
pay of a commissioned officer of Regular Air Force re- 
tired under section 8883, 8884, 8885, or 8886 of this title. 
See section 1405 of this title. 

Section 8889, act Aug. 10, 1956, ch. 1041, 70A Stat. 548, 
provided that a member of Air Force retired under this 
chapter be entitled to retired pay computed under 
chapter 871 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

CHAPTER 867— RETIREMENT FOR LENGTH 
OF SERVICE 

Sec. 

8911. Twenty years or more: regular or reserve 

commissioned officers. 
[8912, 8913. Repealed.] 

8914. Twenty to thirty years: enlisted members. 
[8915, 8916. Repealed.] 

8917. Thirty years or more: regular enlisted mem- 

bers. 

8918. Thirty years or more: regular commissioned 

officers. 
[8919. Repealed.] 

8920. More than thirty years: permanent professors 

and the Director of Admissions of the 
United States Air Force Academy. 

8921. Mandatory retirement: Superintendent of the 

United States Air Force Academy; waiver 
authority. 
[8922, 8923. Repealed.] 

8924. Forty years or more: Air Force officers. 

8925. Computation of years of service: voluntary 

retirement; enlisted members. 

8926. Computation of years of service: voluntary 

retirement; regular and reserve commis- 
sioned officers. 
[8927, 8928. Repealed.] 

8929. Computation of retired pay: law applicable. 
Amendments 

2004— Pub. L. 108-375, div. A, title V, § 541(c)(3)(B), Oct. 
28, 2004, 118 Stat. 1904, inserted "; waiver authority" 
after "Academy" in item 8921. 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(E), Oct. 
5, 1999, 113 Stat. 604, added item 8921. 

1996— Pub. L. 104-106, div. A, title V, § 509(b)(2), Feb. 
10, 1996, 110 Stat. 298, substituted "permanent profes- 
sors and the Director of Admissions" for "professors" 
in item 8920. 

1980— Pub. L. 96-513, title V, §504(17), Dec. 12, 1980, 94 
Stat. 2917, struck out items 8913 "Twenty years or 
more: deferred officers not recommended for pro- 
motion", 8915 "Twenty-eight years: deferred retirement 
of nurses and medical specialists in regular grade of 
major", 8916 "Twenty-eight years: promotion-list lieu- 
tenant colonels", 8919 "Thirty years or more: regular 
commissioned officers; excessive number", 8921 "Thirty 
years or five years in grade: promotion-list colonels", 
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8922 "Thirty years or five years in grade: regular briga- 
dier generals", 8923 "Thirty-five years or five years in 
grade: regular major generals", and 8927 "Computation 
of years of service: mandatory retirement; regular com- 
missioned officers". 

Pub. L. 96-343, § 9(b)(3), Sept. 8, 1980, 94 Stat. 1129, 
struck out "regular" before "enlisted members" in 
items 8914 and 8925. 

1967— Pub. L. 90-130, §1(32)(C), Nov. 8, 1967, 81 Stat. 
383, substituted "Twenty-eight years: deferred retire- 
ment of nurses and medical specialists in regular grade 
of major" for "Twenty-five years: female majors except 
those designated under section 8067(a)-(d) or (g)-(i) of 
this title; male majors designated under section 8067(e) 
or (f) of this title" in item 8915. 

1966— Pub. L. 89-609, §1(32), Sept. 30, 1966, 80 Stat. 854, 
inserted "; male majors designated under section 
8067(e) or (f) of this title" in item 8915. 

1957— Pub. L. 85-155, title III, §301(21), Aug. 21, 1957, 71 
Stat. 389, struck out items 8912 and 8928, and sub- 
stituted "section 8067(a)-(d) or (g)-(i)" for "section 
8067" in item 8915. 

§8911. Twenty years or more: regular or reserve 
commissioned officers 

(a) The Secretary of the Air Force may, upon 
the officer's request, retire a regular or reserve 
commissioned officer of the Air Force who has 
at least 20 years of service computed under sec- 
tion 8926 of this title, at least 10 years of which 
have been active service as a commissioned offi- 
cer. 

(b) (1) The Secretary of Defense may authorize 
the Secretary of the Air Force, during the pe- 
riod specified in paragraph (2), to reduce the re- 
quirement under subsection (a) for at least 10 
years of active service as a commissioned officer 
to a period (determined by the Secretary of the 
Air Force) of not less than eight years. 

(2) The period specified in this paragraph is 
the period beginning on the date of the enact- 
ment of the Ike Skelton National Defense Au- 
thorization Act for Fiscal Year 2011 and ending 
on September 30, 2013. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 549; Pub. L. 
101-510, div. A, title V, § 523(c), Nov. 5, 1990, 104 
Stat. 1562; Pub. L. 103-160, div. A, title V, § 561(c), 
Nov. 30, 1993, 107 Stat. 1667; Pub. L. 105-261, div. 
A, title V, § 561(e), Oct. 17, 1998, 112 Stat. 2025; 
Pub. L. 106-398, §1 [[div. A], title V, § 571(e)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-134; Pub. L. 109-163, 
div. A, title V, § 502(c), Jan. 6, 2006, 119 Stat. 3225; 
Pub. L. 109-364, div. A, title X, §1071(a)(37), Oct. 
17, 2006, 120 Stat. 2400; Pub. L. 111-383, div. A, 
title V, § 506(c), Jan. 7, 2011, 124 Stat. 4210.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8911 


10:943a. 

10:971b (1st 100 words). 


July 31, 1935, ch. 422, §5 
(1st 101 words); re- 
stated June 13, 1940. ch. 
344, §3 (1st 45 words), 54 
Stat. 380; June 29. 1948, 
ch. 708. §202 (1st 105 
words), 62 Stat. 1084; 
July 16, 1953, ch. 203, 67 
Stat. 175. 





The words "a regular or reserve commissioned officer 
of the Air Force" are substituted for the words "any of- 
ficer on the active list of the * * * Regular Air Force 

* * * or any officer of the reserve components of the 

* * * Air Force of the United States". The words "Phil- 
ippine Scouts" are omitted as obsolete. The words "has 
at least 20" are substituted for the words "shall have 



completed not less than twenty". The words "upon his 
request" are substituted for the words "upon his own 
application". The words "service computed under sec- 
tion 8926 of this title" are substituted for the words 
"active Federal service in the armed forces of the 
United States", since that revised section makes ex- 
plicit the service covered. 

References in Text 

The date of the enactment of the Ike Skelton Na- 
tional Defense Authorization Act for Fiscal Year 2011, 
referred to in subsec. (b)(2), is the date of enactment of 
Pub. L. 111-383, which was approved Jan. 7, 2011. 

Amendments 

2011— Subsec. (b)(2). Pub. L. 111-383 substituted "the 
date of the enactment of the Ike Skelton National De- 
fense Authorization Act for Fiscal Year 2011 and ending 
on September 30, 2013" for "January 6, 2006, and ending 
on December 31, 2008". 

2006— Subsec. (b). Pub. L. 109-364 struck out second 
comma after "paragraph (2)" in par. (1) and substituted 
"January 6, 2006," for "the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
2006" in par. (2). 

Pub. L. 109-163 designated existing provisions as par. 
(1), substituted "during the period specified in para- 
graph (2)," for "during the period beginning on October 
1, 1990, and ending on December 31, 2001", and added 
par. (2). 

2000— Subsec. (b). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001". 

1998 — Subsec. (b). Pub. L. 105-261 substituted "during 
the period beginning on October 1, 1990, and ending on 
September 30, 2001" for "during the nine-year period be- 
ginning on October 1, 1990". 

1993— Subsec. (b). Pub. L. 103-160 substituted "nine- 
year period" for "five-year period". 

1990 — Pub. L. 101-510 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the Air 
Force, during the period beginning Oct. 23, 1992, and 
ending Oct. 1, 1995, to apply this section to a regular or 
reserve commissioned officer with at least 15 but less 
than 20 years of service by substituting "at least 15 
years" for "at least 20 years" in subsec. (a) of this sec- 
tion, see section 4403 of Pub. L. 102-484, set out as a 
note under section 1293 of this title. 

[§8912. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 549, per- 
mitted Secretary of Air Force, upon officer's request, 
to retire an Air Force nurse, or a woman medical spe- 
cialist, of Regular Air Force, who has at least 20 years 
of service computed under former section 8928 of this 
title. 

[§8913. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 549; July 
12, 1960, Pub. L. 86-616, §9, 74 Stat. 395; Nov. 2, 1966, Pub. 
L. 89-718, §3, 80 Stat. 1115, provided for retirement of de- 
ferred officers not recommended for promotion after 
twenty years or more of service, except as provided in 
section 8301 of Title 5. See section 627 et seq. of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§8914. Twenty to thirty years: enlisted members 

Under regulations to be prescribed by the Sec- 
retary of the Air Force, an enlisted member of 



Page 2229 



TITLE 10— ARMED FORCES 



§8918 



the Air Force who has at least 20, but less than 
30, years of service computed under section 8925 
of this title may, upon his request, be retired. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 550; Pub. L. 
96-343, § 9(b)(1), Sept. 8, 1980, 94 Stat. 1128; Pub. L. 
103-337, div. A, title V, § 515(b), Oct. 5, 1994, 108 
Stat. 2753.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8914 


10:948 (1st sentence). 
10:948a. 


Oct. 6, 1945, oh. 393, §4 
(1st sentence): restated 
Aug. 10, 1946, ch. 952, 
§6(a) (1st sentence), 60 
Stat. 996. 

Aug-. 10, 1946, ch. 952. §7, 
60 Stat. 996. 





The words "now or hereafter", in 10:948a, are omitted 
as surplusage. The words "computed under section 8925 
of this title" are substituted for the words "active Fed- 
eral service", in 10:948, and "active Federal military 
service", in 10:948a, since that revised section makes 
explicit the service covered. The words "be retired 
from" are substituted for the words "will be placed on 
the retired list of", in 10:948. The words "completed a 
minimum", in 10:948; and "the period of", "be subject 
to", "period of", and "now or after August 10, 1946", in 
10:948a; are omitted as surplusage. 

Amendments 

1994 — Pub. L. 103-337 struck out at end "A regular en- 
listed member then becomes a member of the Air Force 
Reserve. A member retired under this section shall per- 
form such active duty as may be prescribed by law 
until his service computed under section 8925 of this 
title, plus his inactive service as a member of the Air 
Force Reserve, equals 30 years." 

1980 — Pub. L. 96-343 struck out "regular" before "en- 
listed members" in section catchline and substituted in 
text "an enlisted member" for "a regular enlisted 
member", "A regular enlisted member" for "He", and 
"Air Force Reserve. A member retired under this sec- 
tion" for "Air Force, and". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-343 effective with respect 
to retired pay payable for months beginning after Sept. 
8, 1980, see section 9(c) of Pub. L. 96-343, set out as a 
note under section 3914 of this title. 

Temporary Early Retirement Authority 

For provisions authorizing the Secretary of the Air 
Force, during the period beginning Oct. 23, 1992, and 
ending Oct. 1, 1995, to apply this section to an enlisted 
member with at least 15 but less than 20 years of serv- 
ice by substituting "at least 15" for "at least 20", see 
section 4403 of Pub. L. 102-484, set out as a note under 
section 1293 of this title. 

[§§8915, 8916. Repealed. Pub. L. 96-513, title II, 
§ 217(a), Dec. 12, 1980, 94 Stat. 2886] 

Section 8915, acts Aug. 10, 1956, ch. 1041, 70A Stat. 550; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(18), 71 Stat. 
389; Sept. 30, 1966, Pub. L. 89-609, §1(31), 80 Stat. 854; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115; Nov. 8, 1967, 
Pub. L. 90-130, §1(32)(A), 89 Stat. 382, authorized the 
Secretary of the Air Force to defer the retirement of 
any Air Force nurse or medical specialist in the regular 
grade of major until the 30th day after the officer com- 
pletes 28 years of service. See section 632 of this title. 

Section 8916, acts Aug. 10, 1956, ch. 1041, 70A Stat. 550; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(19), 71 Stat. 
389, provided for retirement of a promotion-list lieuten- 
ant colonel, except as provided by section 8301 of title 
5, on the 30th day after he completes 28 years of service, 
with authority for the Secretary of the Air Force to 



defer retirement in certain cases. See section 633 of this 
title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§8917. Thirty years or more: regular enlisted 
members 

A regular enlisted member of the Air Force 
who has at least 30 years of service computed 
under section 8925 of this title shall be retired 
upon his request. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 550.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8917 


10:947 (less proviso). 
10:947a (less last 11 
words). 


Mar. 2, 1907, ch. 2515, §1 
(1st 35 words), 34 Stat. 
1217. 

Feb. 14, 1885, oh. 67 (less 
43d through 53d words): 
restated Sept. 30, 1890, 
oh. 1125 (less 43d 
through 53d words). 26 
Stat. 504. 





The word "regular" is inserted to conform to an opin- 
ion of the Judge Advocate General of the Army (JAGA 
1953/2301, 23 Mar. 1953). The words "upon his request" 
are substituted for the words "upon making application 
to the President", in 10:947, and "by application to the 
President", in 10:947a. The words "either as a private or 
non-commissioned officer, or both", in 10:947a, are 
omitted as surplusage. The words "shall be retired" are 
substituted for the words "be placed upon the retired 
list", in 10:947, and "be placed on the retired list here- 
tofore created", in 10:947a. The words "computed under 
section 8925 of this title" are inserted for clarity. The 
21 words before the proviso and the proviso of the Act 
of February 14, 1885, as restated, are not contained in 
10:947a. They are also omitted from the revised section, 
since the proviso is executed and the 21 words before 
the proviso are omitted as covered by formula E of sec- 
tion 8991 of this title. 

§8918. Thirty years or more: regular commis- 
sioned officers 

A regular commissioned officer of the Air 
Force who has at least 30 years of service com- 
puted under section 8926 of this title may be re- 
tired upon his request, in the discretion of the 
President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 550.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8918 


10:943. 


R.S. 1243; Dec. 16, 1930, 






ch. 14. §1 (as applicable 






to R.S. 1243), 46 Stat. 






1028. 



The word "commissioned" is inserted, since the re- 
tirement of warrant officers for length of service is cov- 
ered by section 1293 of this title. The word "regular" is 
inserted, since 10:943 is applicable historically only to 
officers of a regular component. The words "and placed 
on the retired list" are omitted as surplusage. The 
words "computed under section 8926 of this title" are 
inserted for clarity. 

Delegation of Functions 

Functions of President under this section to approve 
request of a regular commissioned officer of Air Force 
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to retire after at least 30 years of service delegated to 
Secretary of Defense to perform, without approval, 
ratification, or other action by President, and with au- 
thority for Secretary to redelegate, see Ex. Ord. No. 
12396, §§l(f), 3, Dec. 9, 1982, 47 F.R. 5589V, 55898, set out 
as a note under section 301 of Title 3, The President. 

[§8919. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, act Aug. 10, 1956, ch 1041, 70A Stat. 551, au- 
thorized Secretary of Air Force, when he determined 
that there were too many commissioned officers on ac- 
tive list of Regular Air Force in any grade who have at 
least 30 years of service, to convene a board of at least 
five general officers of the Regular Air Force to make 
recommendations for retirement and to retire any offi- 
cer so recommended. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 8920. More than thirty years: permanent profes- 
sors and the Director of Admissions of the 
United States Air Force Academy 

(a) The Secretary of the Air Force may retire 
an officer specified in subsection (b) who has 
more than 30 years of service as a commissioned 
officer. 

(b) Subsection (a) applies in the case of the fol- 
lowing officers: 

(1) Any permanent professor of the United 
States Air Force Academy. 

(2) The Director of Admissions of the United 
States Air Force Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 551; Pub. L. 
104-106, div. A, title V, § 509(b)(1), Feb. 10, 1996, 
110 Stat. 298.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8920 


10:1079a(c) (proviso). 


Aug-. 7, 1947, ch. 512, 
§520(o) (proviso), 61 
Stat. 912. 





The word "retire" is substituted for the words "direct 
the retirement of". The words "as a commissioned offi- 
cer" are substituted for the word "commissioned". 



Amendments 

1996 — Pub. L. 104-106 substituted "permanent profes- 
sors and the Director of Admissions" for "professors" 
in section catchline and amended text generally. Prior 
to amendment, text read as follows: "The Secretary of 
the Air Force may retire any permanent professor of 
the United States Air Force Academy who has more 
than 30 years of service as a commissioned officer." 

§8921. Mandatory retirement: Superintendent of 
the United States Air Force Academy; waiver 
authority 

(a) Mandatory Retirement.— Upon the termi- 
nation of the detail of an officer to the position 
of Superintendent of the United States Air 
Force Academy, the Secretary of the Air Force 
shall retire the officer under any provision of 
this chapter under which the officer is eligible 
to retire. 

(b) Waiver Authority.— The Secretary of De- 
fense may waive the requirement in subsection 
(a) for good cause. In each case in which such a 



waiver is granted for an officer, the Secretary 
shall submit to the Committees on Armed Serv- 
ices of the Senate and the House of Representa- 
tives a written notification of the waiver, with 
a statement of the reasons supporting the deci- 
sion that the officer not retire, and a written no- 
tification of the intent of the President to nomi- 
nate the officer for reassignment. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(3)(A), Oct. 5, 1999, 113 Stat. 603; amended 
Pub. L. 108-375, div. A, title V, § 541(a)(3), 
(c)(3)(A), Oct. 28, 2004, 118 Stat. 1902, 1904.) 

Prior Provisions 

A prior section 8921, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 551; Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, 
provided for retirement of a promotion-list colonel, ex- 
cept as provided by section 8301 of title 5, on 30th day 
after he completes 30 years of service or 5th anniver- 
sary of date of his appointment in that regular grade, 
whichever is later, with authority for Secretary of Air 
Force to defer retirement in certain cases, prior to re- 
peal by Pub. L. 96-513, title II, § 217(a), title VII, §701, 
Dec. 12, 1980, 94 Stat. 2886, 2995, effective Sept. 15, 1981. 

Amendments 

2004 — Pub. L. 108-375 inserted "; waiver authority" 
after "Academy" in section catchline, designated exist- 
ing provisions as subsec. (a), inserted heading, and 
added subsec. (b). 

Application of Section to Superintendents Serving 
on October 5, 1999 

Section not applicable to an officer serving on Oct. 5, 
1999, in the position of Superintendent of the United 
States Military Academy, Naval Academy, or Air Force 
Academy for so long as that officer continues on and 
after that date to serve in that position without a 
break in service, see section 532(a)(5) of Pub. L. 106-65, 
set out as a note under section 3921 of this title. 

[§§8922, 8923. Repealed. Pub. L. 96-513, title II, 
§ 217(a), Dec. 12, 1980, 94 Stat. 2886] 

Section 8922, acts Aug. 10, 1956, ch. 1041, 70A Stat. 551; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat. 1115, provided for 
retirement of a regular grade brigadier general, other 
than a professor of the United States Air Force Acad- 
emy, except as provided by section 8301 of title 5, on 
30th day after he completes 30 years of service or 5th 
anniversary of date of his appointment in that regular 
grade, whichever is later, with authority for Secretary 
of Air Force to defer retirement in certain cases. See 
section 635 of this title. 

Section 8923, acts Aug. 10, 1956, ch. 1041, 70A Stat. 552; 
Nov. 2, 1966, Pub. L. 89-718, §3, 80 Stat 1115, provided for 
retirement of a regular grade major general, except as 
provided by section 8301 of title 5, on 30th day after he 
completes 35 years of service or 5th anniversary of his 
appointment in that regular grade, whichever is later, 
with authority for Secretary of Air Force to defer re- 
tirement in certain cases. See section 636 of this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

§ 8924. Forty years or more: Air Force officers 

(a) Except as provided in section 1186 of this 
title, a commissioned officer of the Air Force 
who has at least 40 years of service computed 
under section 8926 of this title shall be retired 
upon his request. 

(b) Any warrant officer of the Air Force who 
has at least 40 years of service computed under 
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section 8926(a) of this title shall be retired upon 
his request. 

(Aug. 10, 1956, oh. 1041, 70A Stat. 552; Pub. L. 
96-513, title V, §504(18), Dec. 12, 1980, 94 Stat. 
2917.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8924(a) 
8924(b) 


10:942 (as applicable to 
commissioned offi- 
cers). 

10:942 (less applicability 
to commissioned offi- 
cers). 


June 30, 1882, ch. 254 (last 
21 words of 3d proviso 
under "Pay Depart- 
ment"), 22 Stat. 118. 



In subsection (a), the words "Except as provided in 
section 8786 of this title" are inserted, since, under that 
revised section, when board proceedings are pending 
against a commissioned officer, his right to retire 
under this revised section, which is otherwise absolute, 
is discretionary with the Secretary under that revised 
section. 

In subsections (a) and (b), the words "or volunteer 
service, or both" are omitted as obsolete in accordance 
with an opinion of the Attorney General, 22 Ops. Atty. 
Gen. 199, Aug. 30, 1898, holding that such words refer to 
volunteer service in the Civil War. The words "upon his 
request" are substituted for the words "if he make ap- 
plication therefor to the President". 

In subsection (b), the applicability of 10:942 to war- 
rant officers is based on an opinion of the Judge Advo- 
cate General of the Army (JAGA 1950/6951, 4 Jan. 1951), 
which holds that 10:594 (less provisos) makes 10:942 ap- 
plicable to warrant officers. 

Amendments 

1980 — Subsec. (a). Pub. L. 96-513 substituted "section 
1186" for "section 8786". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§8925. Computation of years of service: vol- 
untary retirement; enlisted members 

(a) For the purpose of determining- whether an 
enlisted member of the Air Force may be retired 
under section 8914 or 8917 of this title, his years 
of service are computed by adding all active 
service in the armed forces. 

(b) Time required to be made up under section 
972(a) of this title may not be counted in com- 
puting years of service under subsection (a). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 552; Pub. L. 
85-861, §1(195), Sept. 2, 1958, 72 Stat. 1540; Pub. L. 
96-343, § 9(b)(2), Sept. 8, 1980, 94 Stat. 1129; Pub. L. 
99-348, title II, § 204(c), July 1, 1986, 100 Stat. 698; 
Pub. L. 101-189, div. A, title VI, § 652(a)(6), Nov. 
29, 1989, 103 Stat. 1461; Pub. L. 103-337, div. A, 
title VI, § 635(c)(1), Oct. 5, 1994, 108 Stat. 2789; 
Pub. L. 104-106, div. A, title V, § 561(d)(4)(A), Feb. 
10, 1996, 110 Stat. 323.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8925(a) 


10:947 (proviso). 


Mar. 2. 1907. ch. 2515, §1 




10:958. 


(proviso), 34 Stat. 1218. 


8925(b) 


[No source]. 


Aug-. 10, 1946, ch. 952, 






§6(b), 60 Stat. 996. 



In subsection (a), the words "active service" are sub- 
stituted for the word "service", in 10:947, and "active 



Federal service performed", in 10:958, for uniformity. 
The words "service computed under section 8683 of this 
title" are inserted, since a person entitled to count 
service under that revised section might cease to be a 
nurse or woman medical specialist and thereafter be- 
come entitled to retire under one of the revised sec- 
tions referred to in subsection (a) of this revised sec- 
tion. 

Subsection (b) is inserted because of section 8638 of 
this title and in accordance with long standing inter- 
pretation of the effect of 10:629 upon the computation of 
years of service for retirement. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8925 


[No source]. 


[No source]. 





The amendment reflects the repeal of section 8638 of 
this title and the enactment of a similar provision in 
section 972 of this title. 



Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "section 
972(a)" for "section 972". 

1994— Subsec. (a). Pub. L. 103-337, § 635(c)(1)(A), struck 
out "and of computing his retired pay under section 
8991 of this title," after "8917 of this title,". 

Subsec. (c). Pub. L. 103-337, § 635(c)(1)(B), struck out 
subsec. (c) which read as follows: "In determining a 
member's years of service under subsection (a) for the 
purpose of computing the member's retired pay under 
section 8991 of this title — 

"(1) each full month of service that is in addition to 

the number of full years of service creditable to the 

member shall be credited as Viz of a year; and 

"(2) any remaining fractional part of a year shall be 

disregarded." 

1989— Subsec. (a). Pub. L. 101-189 struck out "and 
service computed under section 8683 of this title" be- 
fore period at end. 

1986— Subsec. (c). Pub. L. 99-348 added subsec. (c). 

1980— Pub. L. 96-343, §9(b)(2)(B), struck out "regular" 
before "enlisted members" in section catchline. 

Subsec. (a). Pub. L. 96-343, § 9(b)(2)(A), substituted 
"an enlisted" for "a regular enlisted". 

1958 — Subsec. (b). Pub. L. 85-861 substituted "section 
972 of this title" for "section 8638 of this title". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective Feb. 10, 1996, 
and applicable to any period of time covered by section 
972 of this title that occurs after that date, see section 
561(e) of Pub. L. 104-106, set out as a note under section 
972 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-343 effective with respect 
to retired pay payable for months beginning after Sept. 
8, 1980, see section 9(c) of Pub. L. 96-343, set out as a 
note under section 3914 of this title. 

§ 8926. Computation of years of service: vol- 
untary retirement; regular and reserve com- 
missioned officers 

(a) For the purpose of determining whether an 
officer of the Air Force may be retired under 
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section 8911, 8918, or 8924 of this title, his years 
of service are computed by adding' — 

(1) all active service performed as a member 
of the Army or the Air Force; and 

(2) all service in the Navy or Marine Corps 
that may be included in determining the eligi- 
bility of an officer of the Navy or Marine 
Corps for retirement. 

(b) For the purpose of determining whether a 
medical officer of the Regular Air Force may be 
retired under section 8911, 8918, or 8924 of this 
title, his years of service are computed by add- 
ing to his service under subsection (a) all service 
performed as a contract surgeon, acting assist- 
ant surgeon, or contract physician, under a con- 
tract to serve full time and to take and change 
station as ordered. 

(c) For the purpose of determining whether a 
dental officer of the Regular Air Force may be 
retired under section 8911, 8918, or 8924 of this 
title, his years of service are computed by add- 
ing to his service under subsection (a) all service 
as a contract dental surgeon or acting dental 
surgeon. 

(d) Section 972(b) of this title excludes from 
computation of an officer's years of service for 
purposes of this section any time identified with 
respect to that officer under that section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 552; Pub. L. 
86-197, §1(8), Aug. 25, 1959, 73 Stat. 426; Pub. L. 
101-189, div. A, title VI, § 652(a)(7), Nov. 29, 1989, 
103 Stat. 1461; Pub. L. 104-106, div. A, title V, 
§ 561(d)(4)(B), Feb. 10, 1996, 110 Stat. 323.) 

Historical and Revision Notes 



Revised 
section 



8926(a) . 



8926(b) . 
8926(0) . 



Source (U.S. Code) 



10:951 (less applicability 

to 10:166g(a)). 
10:951a. 

10:951b (less applicability 
to 10:166g(a)). 

[Uncodified June 18, 1878, 
ch. 263, §7 (less applica- 
bility to 10:166g(a)), 20 
Stat. 150.] 

10:953a (1st sentence). 

10:953a (less 1st sen- 
tence). 



Source (Statutes at Large) 



June 3. 1916, ch. 134, 
§127a (6th par., less 1st 
13 words, and less ap- 
plicability to § 108(a) of 
the Act of Apr. 16, 1949. 
ch. 38, as amended); 
added June 4. 1920, ch. 
227, subch. I, §51 (6th 
par., less 1st 13 words, 
and less applicability 
to § 108(a) of the Act of 
Apr. 16, 1949, ch. 38, as 
amended). 41 Stat. 785. 

May 23, 1928, ch. 716, 45 
Stat. 720. 

June 15, 1935. ch. 257 (less 
applicability to § 108(a) 
of the Act of Apr. 16, 
1949. ch. 38, as amend- 
ed), 49 Stat. 377. 

June 18, 1878, ch. 263, §7 
(less applicability to 
§ 108(a) of the Act of 
Apr. 16, 1949. ch. 38, as 
amended). 20 Stat. 150. 

May 29, 1928, ch. 902, 45 
Stat. 996; Jan. 29. 1938, 
ch. 12, §2, 52 Stat. 8. 



Subsection (a) consolidates the various service com- 
putation provisions applicable to voluntary retirement 
of commissioned officers. Clause (1) is substituted for 
10:951. Clause (2) is substituted for 10:951b. The words 
"pay period and", in 10:951a, are omitted as superseded 
by section 202 of the Career Compensation Act of 1949, 
63 Stat. 807 (37 U.S.C. 233). The words "longevity pay 
and", in section 7 of the Act of June 18, 1878, ch. 263, 20 
Stat. 150, are omitted for the same reason. The last sen- 
tence of section 7 of that act is omitted, since the dis- 
tinction between limited and unlimited retired lists 
was abolished by section 201 of the Act of June 29, 1948, 
ch. 708, 62 Stat. 1084. Clause (3) is inserted, since a per- 
son entitled to count service under section 8683 of this 
title might cease to be a nurse or woman medical spe- 



cialist and thereafter become entitled to retire under 
one of the revised sections referred to in subsection (a) 
of this revised section. 

In subsection (b), the words "as a member of the Med- 
ical Reserve Corps", in 10:953a, are omitted as covered 
by subsection (a)(1). The words "are computed by add- 
ing to his service under subsection (a)" are substituted 
for the words "shall be credited to the same extent as 
service under a Regular Army commission". 

Subsection (c) is substituted for 10:953a (less 1st sen- 
tence). 

Amendments 

1996— Subsec. (d). Pub. L. 104-106 added subsec. (d). 

1989— Subsec. (a)(1). Pub. L. 101-189, §652(a)(7)(A)(i), 
inserted "and" after semicolon at end. 

Subsec. (a)(2). Pub. L. 101-189, §652(a)(7)(A)(ii), sub- 
stituted period for semicolon at end. 

Subsec. (a)(3), (4). Pub. L. 101-189, § 652(a)(7)(A)(iii), 
struck out pars. (3) and (4) which read as follows: 

"(3) all service computed under section 8683 of this 
title; and 

"(4) if an officer of the Regular Air Force, all active 
service performed as an officer of the Philippine Con- 
stabulary." 

Subsec. (d). Pub. L. 101-189, § 652(a)(7)(B), struck out 
subsec. (d) which read as follows: "For the purpose of 
determining whether an Air Force nurse or medical 
specialist may be retired under section 8911 of this 
title, all service computed under section 8683 of this 
title, shall be treated as if it was service as a commis- 
sioned officer." 

1959— Subsec. (d). Pub. L. 86-197 added subsec. (d). 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective Feb. 10, 1996, 
and applicable to any period of time covered by section 
972 of this title that occurs after that date, see section 
561(e) of Pub. L. 104-106, set out as a note under section 
972 of this title. 

[§8927. Repealed. Pub. L. 96-513, title II, § 217(a), 
Dec. 12, 1980, 94 Stat. 2886] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 553; 
Aug. 21, 1957, Pub. L. 85-155, title III, §301(20), 71 Stat. 
389; May 20, 1958, Pub. L. 85-422, § 11(a)(8), 72 Stat. 131; 
Sept. 2, 1958, Pub. L. 85-861, §1(196), 72 Stat. 1540; Sept. 
30, 1966, Pub. L. 89-609, §1(33), 80 Stat. 854, related to 
computation of years of service for determining wheth- 
er a regular commissioned officer should be retired 
under section 8913, 8915, 8916, 8919, 8921, 8922, or 8923 of 
this title and for determining retired pay of officers of 
Regular Air Force retired under section 8913, 8915, 8916, 
8919, 8921, 8922, or 8923 of this title. See section 1405 of 
this title. 

Effective Date of Repeal 

Repeal effective Sept. 15, 1981, see section 701 of Pub. 
L. 96-513, set out as an Effective Date of 1980 Amend- 
ment note under section 101 of this title. 

[§8928. Repealed. Pub. L. 85-155, title IV, §401(1), 
Aug. 21, 1957, 71 Stat. 390] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 554, re- 
lated to computation of years of service of Air Force 
Nurses or women medical specialists for purposes of re- 
tirement under former section 8912 of this title, or re- 
tirement pay under section 8991 of this title. 

§8929. Computation of retired pay: law applica- 
ble 

A member of the Air Force retired under this 
chapter is entitled to retired pay computed 
under chapter 871 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 554.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8929 


[No source]. 


[No source]. 





The revised section is based on the various retire- 
ment provisions in this chapter and is inserted to make 
explicit the entitlement to retired pay upon retire- 
ment. 



CHAPTER 869— RETIRED GRADE 

Sec. 

8961. General rule. 

8962. Higher grade for service in special positions. 

8963. Highest grade held satisfactorily: Reserve en- 

listed members reduced in grade not as a re- 
sult of the member's misconduct. 

8964. Higher grade after 30 years of service: war- 

rant officers and enlisted members. 

8965. Restoration to former grade: retired warrant 

officers and enlisted members. 

8966. Retired lists. 

Amendments 

1996— Pub. L. 104-201, div. A, title V, § 532(c)(2), Sept. 
23, 1996, 110 Stat. 2520, added item 8963. 

1988— Pub. L. 100-456, div. A, title XII, § 1233(i)(2)(B), 
Sept. 29, 1988, 102 Stat. 2058, substituted "retired" for 
"Regular Air Force" in item 8965. 

1987— Pub. L. 100-180, div. A, title V, § 512(e)(3), Dec. 4, 
1987, 101 Stat. 1091, substituted "warrant officers and 
enlisted members" for "Air Force warrant officers; reg- 
ular enlisted members" in item 8964. 

1985— Pub. L. 99-145, title XIII, § 1301(d)(2)(B), Nov. 8, 
1985, 99 Stat. 736, struck out item 8963 "Higher grade for 
service during certain periods: regular and reserve com- 
missioned officers". 

1980— Pub. L. 96-343, § 13(b)(3), Sept. 8, 1980, 94 Stat. 
1131, substituted "positions" for "positions: regular 
commissioned officers" in item 8962. 

§8961. General rule 

(a) The retired grade of a regular commis- 
sioned officer of the Air Force who retires other 
than for physical disability, and the retired 
grade of a reserve commissioned officer of the 
Air Force who retires other than for physical 
disability, is determined under section 1370 of 
this title. 

(b) Unless entitled to a higher retired grade 
under some other provision of law, a Regular or 
Reserve of the Air Force not covered by sub- 
section (a) who retires other than for physical 
disability retires in the regular or reserve grade 
that he holds on the date of his retirement. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 554; Pub. L. 
96-513, title V, §504(19), Dec. 12, 1980, 94 Stat. 
2917; Pub. L. 103-337, div. A, title XVI, § 1674(c)(2), 
Oct. 5, 1994, 108 Stat. 3016; Pub. L. 106-398, §1 
[[div. A], title V, §506(b)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-102.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8961 


10:941a(a)(3) (31st 
through 42d words; and 
proviso, as applicable 
to retired grade). 

10:941a(e) (17th through 
25th words of clause 
(1); and 1st proviso of 
clause (1), as applica- 
ble to retired grade). 

10:947a (last 11 words). 


Aug. 7, 1947, ch. 512, 
§§ 514(a)(3) (31st 
through 42d words; and 
proviso, as applicable 
to retired grade), 514(e) 
(17th through 25th 
words of clause (1); and 
1st proviso of clause 
(1), as applicable to re- 
tired grade), 61 Stat. 
902, 905. 





Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




10:1025. 


Feb. 14, 1885, oh. 67 (43d 
through 53d words); re- 
stated Sept. 30, 1890, 
oh. 1125 (43d through 
53d words), 26 Stat. 504. 

R.S. 1254. 



The applicability of the rule stated in the revised sec- 
tion to situations not expressly covered by the laws 
named in the source credits above is necessarily im- 
plied from laws providing for retirement in higher 
grade in those situations. 



Amendments 

2000— Subsec. (a). Pub. L. 106-398 struck out "or for 
nonregular service under chapter 1223 of this title" be- 
fore ", is determined". 

1994 — Subsec. (a). Pub. L. 103-337 substituted "chapter 
1223" for "chapter 67". 

1980 — Pub. L. 96-513 added subsec. (a), designated ex- 
isting provisions as subsec. (b), and inserted "not cov- 
ered by subsection (a)" after "a Regular or Reserve of 
the Air Force". 

Effective Date of 2000 Amendment 

Amendment by Pub. L. 106-398 applicable to Reserve 
commissioned officers who are promoted to a higher 
grade as a result of selection for promotion by a board 
convened under chapter 36 or 1403 of this title, or hav- 
ing been found qualified for Federal recognition in a 
higher grade under chapter 3 of Title 32, National 
Guard, after Oct. 1, 1996, see section 1 [[div. A], title V, 
§ 506(c)] of Pub. L. 106-398, set out as a note under sec- 
tion 3961 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§8962. Higher grade for service in special posi- 
tions 

Upon retirement, any permanent professor of 
the United States Air Force Academy whose 
grade is below brigadier general, and whose serv- 
ice as such a professor has been long and distin- 
guished, may, in the discretion of the President, 
be retired in the grade of brigadier general. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 554; Pub. L. 
85-861, §1(197), Sept. 2, 1958, 72 Stat. 1541; Pub. L. 
89-288, §6, Oct. 22, 1965, 79 Stat. 1050; Pub. L. 
96-343, § 13(b)(1), (2), Sept. 8, 1980, 94 Stat. 1131; 
Pub. L. 96-513, title V, §504(20), Dec. 12, 1980, 94 
Stat. 2917; Pub. L. 104-106, div. A, title V, § 502(c), 
(d)(1), Feb. 10, 1996, 110 Stat. 293.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8962(a) 
8962(b) 
8962(c) 


10:506b(d) (less 1st and 

last provisos). 
5:627b(h) (1st 42 words ot 

3d proviso). 
10:1079a(b) (less proviso). 


Aug. 7, 1947, oh. 512. 
§§ 504(d) (less 1st and 
last provisos). 520(b) 
(less proviso). 61 Stat. 
888, 912. 

June 12. 1948, oh. 449, 
§ 303(h) (1st 42 words of 
3d proviso). 62 Stat. 
372. 
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In subsection (a), the words "who has served (1) as 
Chief of Staff to the President, (2) as Chief of Staff of 
the Air Force, (3) as a senior member of the Military 
Staff Committee of the United Nations, or (4) in a posi- 
tion of importance and responsibility designated by the 
President to carry the grade of general or lieutenant 
general under section 8066 of this title" are substituted 
for the words "while serving in accordance with the 
provisions of subsection (b) or (c) of this section". 

In subsection (b), the words "in that grade" are sub- 
stituted for the words "in such higher temporary 
grade". The words "under section 8071 of this title" are 
inserted for clarity. 

In subsection (c), the words "Upon retirement" are 
substituted for the words "When * * * is retired". The 
word "allowances" is omitted, since retired officers are 
not entitled to allowances. The words "grade is below 
brigadier general" are inserted, since any permanent 
professor who has the grade of brigadier general retires 
in that grade under section 9335 of this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8962 


[No source]. 


[No source]. 





The amendment reflects section 1 of the Act of May 
31, 1956, ch. 348 (70 Stat. 222), which in effect amended 
section 8963 of this title to cover regular and reserve of- 
ficers covered by section 8962(b). As to temporary offi- 
cers, section 8962(b) is obsolete. (See opinion of the 
Judge Advocate General of the Air Force, May 2, 1957.) 

Amendments 

1996 — Pub. L. 104-106 designated subsec. (b) as entire 
section and struck out subsec. (a) which read as fol- 
lows: "Upon retirement, a commissioned officer of the 
Air Force who has served (1) as Chief of Staff to the 
President, (2) as Chief of Staff of the Air Force, (3) as 
a senior member of the Military Staff Committee of the 
United Nations, or (4) as Surgeon General of the Air 
Force in the grade of lieutenant general may, in the 
discretion of the President, be retired, by and with the 
advice and consent of the Senate, in the highest grade 
in which he served on active duty." 

1980— Pub. L. 96-343, § 13(b)(2), substituted "positions" 
for "positions: regular commissioned officers" in sec- 
tion catchline. 

Subsec. (a). Pub. L. 96-513 substituted "or (4)" for "(4) 
in a position of importance and responsibility des- 
ignated by the President to carry the grade of general 
or lieutenant general under section 8066 of this title, or 
(5)". 

Pub. L. 96-343, § 13(b)(1), substituted "Air Force who 
has" for "Regular Air Force who has" and "in which he 
served on active duty" for "held by him at any time on 
the active list". 

1965— Subsec. (a). Pub. L. 89-288 added the Surgeon 
General of the Air Force to the list of commissioned of- 
ficers who may, in the discretion of the President, be 
retired, by and with the advice and consent of the Sen- 
ate, in the highest grade held by him at any time on 
the active list. 

1958 — Subsecs. (b), (c). Pub. L. 85-861 redesignated 
subsec. (c) as (b), and struck out former subsec. (b) 
which related to retirement grade of a woman Air 
Force officer who served at least two and one-half years 
on active duty in the temporary grade of colonel in the 
Air Force under section 8071 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Appointment by President of Retired Commissioned 
Officer of Reserve Component to Higher Retired 
Grade; Recalculation of Pay 

For authority of the President to appoint a retired 
commissioned officer of a reserve component to a high- 



er retired grade and for recalculation of pay, see sec- 
tion 13(c) of Pub. L. 96-343, set out as a note under sec- 
tion 3962 of this title. 

Retired Grade for Certain General Officers 

Extension of privilege granted by subsec. (a) of this 
section, to officers, heretofore or hereafter retired, who 
served in the grade of general or lieutenant general 
after Dec. 7, 1941, and before July 1, 1946, see section 38 
of act Aug. 10, 1956, set out as a note under section 3962 
of this title. 

§ 8963. Highest grade held satisfactorily: Reserve 
enlisted members reduced in grade not as a 
result of the member's misconduct 

(a) A Reserve enlisted member of the Air 
Force described in subsection (b) who is retired 
under section 8914 of this title shall be retired in 
the highest enlisted grade in which the member 
served on active duty satisfactorily (or, in the 
case of a member of the National Guard, in 
which the member served on full-time National 
Guard duty satisfactorily), as determined by the 
Secretary of the Air Force. 

(b) This section applies to a Reserve enlisted 
member who — 

(1) at the time of retirement is serving on 
active duty (or, in the case of a member of the 
National Guard, on full-time National Guard 
duty) in a grade lower than the highest en- 
listed grade held by the member while on ac- 
tive duty (or full-time National Guard duty); 
and 

(2) was previously administratively reduced 
in grade not as a result of the member's own 
misconduct, as determined by the Secretary of 
the Air Force. 

(c) This section applies with respect to Re- 
serve enlisted members who are retired under 
section 8914 of this title after September 30, 1996. 

(Added Pub. L. 104-201, div. A, title V, § 532(c)(1), 
Sept. 23, 1996, 110 Stat. 2519.) 

Prior Provisions 

A prior section 8963, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 555; Sept. 2, 1958, Pub. L. 85-861, §1(156), (198), 72 
Stat. 1513, 1541; Dec. 12, 1980, Pub. L. 96-513, title V, 
§504(21), 94 Stat. 2917, related to higher grade for serv- 
ice during certain periods for regular and reserve com- 
missioned officers, prior to repeal by Pub. L. 99-145, 
title XIII, § 1301(d)(2)(A), (C), Nov. 8, 1985, 99 Stat. 736, 
with such repeal not applicable in the case of an Air 
Force nurse or medical specialist described in section 
8963 of this title, as such section was in effect on the 
day before Nov. 8, 1985. 

§ 8964. Higher grade after 30 years of service: 
warrant officers and enlisted members 

(a) Each retired member of the Air Force cov- 
ered by subsection (b) who is retired with less 
than 30 years of active service is entitled, when 
his active service plus his service on the retired 
list totals 30 years, to be advanced on the retired 
list to the highest grade in which he served on 
active duty satisfactorily (or, in the case of a 
member of the National Guard, in which he 
served on full-time duty satisfactorily), as de- 
termined by the Secretary of the Air Force. 

(b) This section applies to — 

(1) warrant officers of the Air Force; 

(2) enlisted members of the Regular Air 
Force; and 
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(3) reserve enlisted members of the Air Force 
who, at the time of retirement, are serving on 
active duty (or, in the case of members of the 
National Guard, on full-time duty). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 555; Pub. L. 
85-861, §1(198A), Sept. 2, 1958, 72 Stat. 1541; Pub. 
L. 98-525, title V, § 533(c), Oct. 19, 1984, 98 Stat. 
2528; Pub. L. 100-180, div. A, title V, § 512(c), Dec. 
4, 1987, 101 Stat. 1090.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8964 


10:594 (1st proviso, less 
last 39 words; and last 
proviso). 

10:1004 (less 30 words be- 
fore proviso). 


Aug. 21, 1941, ch. 384, §5 
(1st proviso, less last 39 
words; and last pro- 
viso): restated June 29, 
1948, ch. 708, §203 (c) 
(1st proviso, less last 39 
words; and last pro- 
viso). 62 Stat. 1085; 
May 29, 1954, ch. 249, 
§ 19(f), 68 Stat. 167. 

June 29, 1948, ch. 708, 
§ 203(e) (less 30 words 
before proviso). 62 
Stat. 1086. 





The words "when his active service plus his service 
on the retired list totals 30 years" are substituted for 
the words "upon the completion of thirty years' [years 
of] service, to include the sum of his active service and 
his service on the retired list", in 10:594 and 1004. The 
words "under any provision of law", in 10:594 and 1004; 
"officer, flight officer, or warrant officer", in 10:594; 
and "commissioned, warrant, or enlisted", in 10:1004; 
are omitted as surplusage. 10:594 (last proviso) and 1004 
(proviso) are omitted as superseded by section 1372 of 
this title. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8964 


10 App.:1004. 


May 31, 1956, oh. 348. §1, 
70 Stat. 222. 





Amendments 

1987 — Pub. L. 100-180 substituted "warrant officers 
and enlisted members" for "Air Force warrant officers; 
regular enlisted members" in section catchline, and 
amended text generally. Prior to amendment, text read 
as follows: "Each warrant officer of the Air Force, and 
each enlisted member of the Regular Air Force, who is 
retired before or after this title is enacted is entitled, 
when his active service plus his service on the retired 
list totals 30 years, to be advanced on the retired list 
to the grade that is equal to the highest grade in which 
he served on active duty satisfactorily, as determined 
by the Secretary of the Air Force." 

1984— Pub. L. 98-525 substituted "highest grade" for 
"highest temporary grade". 

1958— Pub. L. 85-861 struck out "after September 8, 
1940 and before July 1, 1946" after "Secretary of the Air 
Force". 

Effective Date of 1987 Amendment 

Amendment by Pub. L. 100-180 applicable to any re- 
serve enlisted member who completes 30 years of serv- 
ice in Armed Forces before, on, or after Dec. 4, 1987, and 
no person to be paid retired pay at higher rate by rea- 
son of enactment of Pub. L. 100-180 for any period be- 
fore Dec. 4, 1987, see section 512(f) of Pub. L. 100-180, set 
out as a note under section 3964 of this title. 

§8965. Restoration to former grade: retired war- 
rant officers and enlisted members 

Each retired warrant officer or enlisted mem- 
ber of the Air Force who has been advanced on 



the retired list to a higher commissioned grade 
under section 8964 of this title, and who applies 
to the Secretary of the Air Force within three 
months after his advancement, shall, if the Sec- 
retary approves, be restored on the retired list 
to his former warrant-officer or enlisted status, 
as the case may be. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 555; Pub. L. 
100-180, div. A, title V, § 512(d)(3), Dec. 4, 1987, 101 
Stat. 1090; Pub. L. 100-456, div. A, title XII, 
§1233(i)(2)(A), Sept. 29, 1988, 102 Stat. 2058.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8965 


10:1006. 


June 29. 1948, ch. 708, 
§204. 62 Stat. 1086. 





The words "hereafter", "rank or", and "shall there- 
after be deemed to be enlisted or warrant officer per- 
sonnel, as appropriate, for all purposes" are omitted as 
surplusage. The words "three months from June 29, 
1948" and "whichever is later" are omitted as executed. 



Amendments 

1988— Pub. L. 100-456 substituted "retired" for "Regu- 
lar Air Force" in section catchline. 

1987— Pub. L. 100-180 struck out "Regular" before 
"Air Force who". 

§ 8966. Retired lists 

(a) The Secretary of the Air Force shall main- 
tain a retired list containing the name of each 
retired commissioned officer of the Regular Air 
Force. 

(b) The Secretary shall maintain a retired list 
containing the name of — 

(1) each person entitled to retired pay under 
any law providing retired pay for commis- 
sioned officers of the Air Force, other than of 
the Regular Air Force; and 

(2) each retired warrant officer or enlisted 
member of the Air Force who is advanced to a 
commissioned grade. 

(c) The Secretary shall maintain a retired list 
containing the name of each retired warrant of- 
ficer of the Air Force. 

(d) The Secretary shall maintain a retired list 
containing the name of each retired enlisted 
member of the Regular Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 556; Pub. L. 
85-861, §1(199), Sept. 2, 1958, 72 Stat. 1541; Pub. L. 
100-180, div. A, title V, § 512(d)(3), Dec. 4, 1987, 101 
Stat. 1090.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8966(a) 


10:1001. 


June 29. 1948, ch. 708, 


8966(b) 


10:1036. 


§§201. 301(a), 62 Stat. 


8966(c) 


[No source]. 


1084, 1087. 


8966(d) 


[No source]. 





In subsections (a), (b), and (d), the word "maintain" 
is substituted for the word "establish", and in sub- 
section (c) the word "maintain" is substituted for the 
word "established", since the lists have been estab- 
lished and are published annually. 

In subsection (a), the words "Effective upon June 29, 
1948" are omitted as executed. 10:1001 (last 12 words of 
1st sentence, and last sentence) is omitted as no longer 
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required, since, upon enactment of this title, laws re- 
ferring to the limited or unlimited retired list will be 
expressly repealed. 

In subsection (b), the word "shall" is substituted for 
the word "may", since 10:1036 further requires that 
such a list be published annually in the Register. The 
requirement as to publication necessarily implies that 
the list must be maintained. 

Subsection (b)(1) is substituted for the words "all 
commissioned officers and former commissioned offi- 
cers * * * or the Air Force of the United States, as the 
case may be * * * or the Regular Air Force, heretofore 
or hereafter granted retirement pay under sections 456, 
456a, and 1036a of this title, or any law hereafter en- 
acted to provide retirement pay for commissioned offi- 
cers * * * or the Regular Air Force". 

In subsection (b)(2), the words "who is advanced to a 
commissioned grade" are substituted for the words 
"heretofore or hereafter retired under any provision of 
law who, by reason of service in temporary commis- 
sioned grades * * * or the Air Force of the United 
States, or in any of the respective components thereof, 
are entitled to be retired with commissioned rank or 
grade". 

Subsections (c) and (d) are inserted, since sections 
8964 and 8965 of this title refer to service on the retired 
list as a warrant officer or enlisted member. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8966(a) 
8966(b) 


10 App.:1001. 
10 App.:1036. 


July 24, 1956, oh. 677, 
§2(f), (g), 70 Stat. 623. 



Amendments 

1987— Subsec. (b)(2). Pub. L. 100-180 struck out "Regu- 
lar" before "Air Force". 

1958 — Pub. L. 85-861 struck out provisions in subsecs. 
(a) and (b) which required annual publication in official 
Air Force Register of the retired list. 

CHAPTER 871— COMPUTATION OF RETIRED 
PAY 



See. 

8991. 

8992. 



Computation of retired pay. 
Recomputation of retired pay to reflect ad- 
vancement on retired list. 



§8991. Computation of retired pay 

(a) COMPUTATION. — 

(1) Formula. — The monthly retired pay of a 
member entitled to such pay under this sub- 
title is computed by multiplying — 

(A) the member's retired pay base (as com- 
puted under section 1406(e) or 1407 of this 
title), by 

(B) the retired pay multiplier prescribed in 
section 1409 of this title for the number of 
years credited to the member under section 
1405 of this title. 

(2) ADDITIONAL 10 PERCENT FOR CERTAIN EN- 
LISTED MEMBERS CREDITED WITH EXTRAOR- 
DINARY heroism. — If a member who is retired 
under section 8914 of this title has been cred- 
ited by the Secretary of the Air Force with ex- 
traordinary heroism in the line of duty, the 
member's retired pay shall be increased by 10 
percent of the amount determined under para- 
graph (1) (but to not more than 75 percent of 
the retired pay base upon which the computa- 
tion of such retired pay is based). The Sec- 
retary's determination as to extraordinary 
heroism is conclusive for all purposes. 

(b) General Rules.— 



(1) Use of most favorable formula. — If a 
person would otherwise be entitled to retired 
pay computed under more than one formula in 
subsection (a) or the table in section 1401 of 
this title, he is entitled to be paid under the 
applicable formula that is most favorable to 
him. 

(2) Rounding to next lower dollar.— The 
amount computed under subsection (a), if not 
a multiple of $1, shall be rounded to the next 
lower multiple of $1. 

(c) Special Rule for Retired Reserve En- 
listed Members Covered by Section 8963. — In 
the case of a Reserve enlisted member retired 
under section 8914 of this title whose retired 
grade is determined under section 8963 of this 
title and who first became a member of a uni- 
formed service before September 8, 1980, the re- 
tired pay base of the member (notwithstanding 
section 1406(a)(1) of this title) is the amount of 
the monthly basic pay of the member's retired 
grade (determined based upon the rates of basic 
pay applicable on the date of the member's re- 
tirement), and that amount shall be used for the 
purposes of subsection (a)(1)(A) rather than the 
amount computed under section 1406(e) of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 556; Pub. L. 
85-155, title III, §301(22), Aug. 21, 1957, 71 Stat. 
389; Pub. L. 85-422, §§6(6), (8), 11(a)(9), May 20, 
1958, 72 Stat. 129, 131; Pub. L. 85-861, §1(199A), 
Sept. 2, 1958, 72 Stat. 1541; Pub. L. 87-651, title I, 
§127, Sept. 7, 1962, 76 Stat. 514; Pub. L. 88-132, 
§ 5(h)(2), Oct. 2, 1963, 77 Stat. 214; Pub. L. 90-207, 
§3(5), Dec. 16, 1967, 81 Stat. 654; Pub. L. 96-342, 
title VIII, § 813(e), Sept. 8, 1980, 94 Stat. 1109; 
Pub. L. 96-513, title V, §§504(22), 514(8), Dec. 12, 
1980, 94 Stat. 2917, 2935; Pub. L. 98-94, title IX, 
§§922(a)(12), 923(a)(1), (2)(H), Sept. 24, 1983, 97 
Stat. 642, 643; Pub. L. 99-348, title II, § 204(a), 
July 1, 1986, 100 Stat. 697; Pub. L. 103-337, div. A, 
title VI, § 635(c)(2), Oct. 5, 1994, 108 Stat. 2789; 
Pub. L. 104-201, div. A, title V, § 532(d)(3), Sept. 
23, 1996, 110 Stat. 2520.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



Intro- 
ductory 
para- 
graph. 



8991(A) 



8991(B) 



8991(C) 



8991(D) 



Source (U.S. Code) 



10:941a(a)(3) (proviso, less 
applicability to retired 
grade). 

10:941a(e) (1st proviso of 
clause (1), less applica- 
bility to retired grade). 

10:166g(a) (less 1st 49 
words; less 1st proviso; 
and less 1st 84 words of 
last proviso). 

10:941a(a)(3) (less 31st 
through 42d words, and 
less proviso). 

10:941a(e) (clause (1), less 
1st 25, and 59th 
through 113th, words; 
and less 1st proviso). 



10:971. 

10:971b (less 1st 100 
words, and less 1st and 
3d proviso). 

10:948 less (1st sentence, 
and less 1st and last 
provisos of last sen- 
tence). 



Source (Statutes at Large) 



R.S. 1274. 

Mar. 2, 1907, ch. 2515, §1 
(less 1st 35 words, and 
less proviso), 34 Stat. 
1217. 

July 31, 1935, ch. 422, §5 
(less 1st 101 words, and 
less 3d proviso); re- 
stated June 13, 1940, ch. 
344, § 3 (less 1st 45 
words, and less 2d pro- 
viso), 54 Stat. 380; Aug. 
7. 1947, ch. 512, §§ 514(g). 
521(a). 61 Stat. 906. 912; 
June 29. 1948, ch. 708, 
§202 (less 1st 105 
words). 62 Stat. 1084. 



Oct. 6, 1945, ch. 393. §4 
(less 1st sentence); re- 
stated Aug. 10, 1946, ch. 
952, §6(a) (less 1st sen- 
tence), 60 Stat. 996. 

Aug. 10. 1946, ch. 952, 
§6(c), 60 Stat. 996. 
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Historical and Revision Notes — Continued 
1956 Act 



Revised 
section 



8991(E) .... 

8991 Foot- 
note 1. 

8991 Foot- 
note 2. 



8991 Foot- 
note 3. 

8991 Foot- 
note 4. 



8991 Foot- 
note 5. 



Source (U.S. Code) 



10:980. 

10:506b(d) (1st proviso). 
10:1079a(b) (proviso). 
5:627b(h) (3d proviso, less 

1st 42, and last 13, 

words). 
10:1002 (34 words before 

proviso and proviso). 
10:1003 (last 40 words). 
[No source]. 
10:166g(a) (1st proviso). 
10:941a(e) (94th through 

113th words of clause 

(I))- 

10:948 (last proviso of 

last sentence). 
10:971b (1st proviso). 
37:272(d) (1st proviso). 
10:948 (1st proviso of last 

sentence). 



Source (Statutes at Large) 



Apr. 16. 1947. ch. 38. 
§ 108(a) (less 1st 49 
words, and less 1st 84 
words of last proviso), 
61 Stat. 44. 

Aug. 7, 1947, ch. 512, 
§§ 504(d) (1st proviso), 
514(a)(3) (less 31st 
through 42d words; and 
less proviso, less appli- 
cability to retired 
grade), 514(e) (clause 
(1), less 1st 25, and 59th 
through 93d, words; 
and less 1st proviso, as 
applicable to retired 
grade), 520(b) (proviso), 
61 Stat. 888. 902, 905, 
912. 

June 12, 1948. ch. 449. 
§ 303(h) (3d proviso, less 
1st 42, and last 13, 
words), 62 Stat. 372. 

June 29, 1948, ch. 708. 
§§ 203(a) (34 words be- 
fore proviso, and pro- 
viso). 203(d) (last 40 
words), 62 Stat. 1085. 



In the introductory paragraph, the applicability of 
the rule stated in the third sentence to situations not 
expressly covered by the laws named in the source stat- 
utes above is a practical construction that the rule 
must be reciprocally applied in all cases. 

In formula B, the words "basic pay" are substituted 
for the words "base and longevity pay" to conform to 
the terminology of the Career Compensation Act of 
1949, 63 Stat. 802 (37 U.S.C. 231 et seq.). The words "his 
retired grade" are substituted for the words "perma- 
nent grade held at time of retirement" to reflect the 
right to higher retired grade when qualified under 
other provisions of law. 10:941a(e) (last proviso of clause 
(1)), is omitted, since, under section 202 of the Career 
Compensation Act of 1949, 63 Stat. 807 (37 U.S.C. 233), 
the active duty pay of all members of the Air Force is 
based upon years of service. 

In formula C, the computation is based on monthly 
pay instead of annual pay to conform to the other for- 
mulas of the revised section. The words "basic pay" are 
substituted for the words "active duty base and longev- 
ity pay", and the words "in determining his basic pay" 
are substituted for the words "for longevity pay pur- 
poses", to conform to the terminology of the Career 
Compensation Act of 1949, 63 Stat. 802 (37 U.S.C. 231 et 
seq.). The words "Monthly basic pay of member's re- 
tired grade" are substituted for the words "the rank 
upon which they are retired", in 10:971, and "rank with 
which retired", in 10:971b, to reflect their right to ad- 
vancement on the retired list. 10:971 now applies only 
when the retiring officer has 30 or more years of service 
which may be credited in computing his retired pay. 
10:971b (2d proviso) is omitted, since, under section 202 
of the Career Compensation Act of 1949, 63 Stat. 807 (37 
U.S.C. 233), the pay of all members is based upon cumu- 
lative years of service. 10:971b (4th proviso) is omitted 
as executed. 10:971b (last proviso) is omitted, since the 
distinction between limited and unlimited retired lists 
was abolished by section 201 of the Act of June 29, 1948, 
ch. 708, 62 Stat. 1084. Sections 8918, 8920, and 8924 are in- 
cluded under this formula, since it achieves the same 
result as is reached on a basis of 30 years multiplied by 
2V2 percent, and simplifies the table. 

In formulas D and E the words "credited under sec- 
tion 8925" are substituted for the words "active Federal 
service", since that revised section makes explicit the 
service covered. The Act of August 10, 1946, ch. 952, 
§6(c), 60 Stat. 996, is not contained in 10:948. It is also 
omitted from the revised section as executed. 10:980 
now applies only when the retiring enlisted member 
has at least 30 years of service which may be credited 
in computing his retired pay. However, as noted above, 



10:980 is the only provision of law applicable to cases in 
which the retiring member has at least 30 years of serv- 
ice. The Act of June 16, 1942, ch. 413, §19 (63d through 
75th words of 2d par.), 56 Stat. 369, repealed so much of 
the Act of March 2, 1907, ch. 2513, 34 Stat. 1217, as pro- 
vided allowances for enlisted men on the retired list. 
The repeal of section 19 of the Act of June 16, 1942, by 
section 531(b)(34) of the Career Compensation Act of 
1949, 63 Stat. 839, did not revive that portion of the Act 
of March 2, 1907, which had been repealed by the Act of 
June 16, 1942. Accordingly, the Act of March 2, 1907, as 
thus modified by the Act of June 16, 1942, is used as the 
basis for formula E. 

Footnote 2 reflects the long-standing construction of 
those provisions dealing with computation of retired 
pay which do not specifically provide that the member 
is entitled to compute his retired pay on the basis of 
the monthly basic pay to which he would be entitled if 
he were on active duty in his retired grade. Except in 
cases covered by formula C, the pertinent basic com- 
putation provisions for such retirement either provide 
for computation of retired pay on the same basis as the 
provisions dealing with higher retired grade, or the 
basic retirement provisions were themselves enacted 
after the provisions authorizing higher retired grade. 
The provisos of 10:1002 and 1005 are omitted as surplus- 
age, since no formula for the computation of retired 
pay includes inactive service on the retired list as a 
credit. 

The words "at rates applicable on date of retirement 
and adjust to reflect later changes in permanent 
rates", in footnote 2; and all of footnote 4; are based on 
the source statutes incorporated in the formulas to 
which footnotes 2 and 4 apply. 

In footnote 4, the words "and disregard a part of a 
year that is less than six months" are made applicable 
to formulas A-E, although this part of the rule is ex- 
pressed only as to formula B, in 10:941a(4)(l). The legis- 
lative history of the Career Compensation Act of 1949 
(Hearings before the Committee on Armed Services of 
the Senate on H.R. 5007, 81st Congress, first session, p. 
313, July 6, 1949) indicates that the provisions, upon 
which formulas A and C-E are based, should be con- 
strued to require that a part of a year that is less than 
six months be disregarded. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8991 


[No source]. 


[No source]. 





The amendment reflects section 1(197) of the bill 
[amendment of section 8962 of title 10]. 

1962 Act 

The change corrects a cross-reference error. 
Amendments 

1996— Subsec. (c). Pub. L. 104-201 added subsec. (c). 

1994— Subsec. (a)(1). Pub. L. 103-337, § 635(c)(2)(A), 
amended par. (1) generally. Prior to amendment, par. 
(1) contained table which provided two formulas for 
computing retired pay for cases covered under sections 
8911, 8914, 8917, 8918, 8920, and 8924 of this title. 

Subsec. (b)(1). Pub. L. 103-337, §635(c)(2)(B)(i), struck 
out "of the table" after "than one formula". 

Subsec. (b)(3). Pub. L. 103-337, §635(c)(2)(B)(ii), struck 
out heading and text of par. (3). Text read as follows: 
"Section references in the table in subsection (a) are to 
sections of this title." 

1986 — Pub. L. 99-348 amended section generally by 
completely revising the formula for computation of re- 
tired pay to provide that the retired pay base as com- 
puted under section 1406(e) or section 1407 be multiplied 
by the retired pay multiplier prescribed in section 1409 
for years of service credited under section 1405 for sec- 
tions 8911, 8918, 8920, and 8924 and for the years of serv- 
ice credited under section 8925 for sections 8914 and 
8917, eliminated monthly basic pay of a member's re- 
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tired grade or to which a member was entitled on the 
day before he retired multiplied by 2V2 percent of the 
years of service credited, subject to footnotes 1 to 4, as 
the basis for computing- retired pay, incorporated provi- 
sions of column 3 and footnote 5 into subsec. (a)(2), 
struck out column 4, which provided that the excess 
over 75% of pay upon which the computation is based 
be subtracted, eliminated footnotes 1 to 4, and added 
subsec. (b). 

1983— Pub. L. 98-94, § 923(a)(1), (2)(H), in footnote 4 to 
table, substituted "Before applying- percentage factor, 
credit each full month of service that is in addition to 
the number of full years of service creditable to the 
member as one-twelfth of a year and disregard any re- 
maining fractional part of a month" for "Before apply- 
ing percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 

Pub. L. 98-94, §922(a)(12), inserted "The amount com- 
puted, if not a multiple of $1, shall be rounded to the 
next lower multiple of $1." 

1980— Pub. L. 96-513, §514(8), in heading for column 1 
of table substituted "after September 7, 1980" for "on 
or after the date of the enactment of the Department 
of Defense Authorization Act, 1981". 

Pub. L. 96-342 in heading for column 1 of table in- 
serted provisions respecting applicability to persons 
after date of enactment of Department of Defense Au- 
thorization Act, 1981. 

Pub. L. 96-513, §504(22), in table struck out Formula 
A and redesignated Formulas B, C, and D as A, B, and 
C, respectively. 

1967 — Pub. L. 90-207 inserted ", or if the member has 
served as chief master sergeant of the Air Force, com- 
pute at the highest basic pay applicable to him while 
he so served, if such basic pay is greater" after "retire- 
ment" in footnote 3 of the table. 

1963— Pub. L. 88-132 substituted in column 1 of For- 
mula A in table "Monthly basic pay 2 of member's re- 
tired grade 1 " for "Monthly basic pay to which member 
would be entitled if he were on active duty in his re- 
tired grade 1 " and eliminated from footnote 2 to such 
table "and adjust to reflect later changes in applicable 
permanent rates. However, if member's retired grade is 
determined under section 3963(a) or 3963(b), use pay to 
which member would be entitled if he were on active 
duty in his retired grade" after "date of retirement". 

1962— Pub. L. 87-651 substituted "section 8962(b)" for 
"section 8962(c)" in footnote 1. 

1958— Formula B. Pub. L. 85-422, § 11(a)(9), substituted 
"credited to him under section 1405 of this title" for 
"credited to him in determining basic pay" in column 
2. 

Formula C. Pub. L. 85-422, §6(8), substituted "Month- 
ly basic pay to which member was entitled on day be- 
fore he retired" for "Monthly basic pay to which mem- 
ber was entitled on date when he applied for retire- 
ment" in column 1. 

Formula D. Pub. L. 85-422, §6(8), substituted "Month- 
ly basic pay to which member was entitled on day be- 
fore he retired" for "Monthly basic pay of member's re- 
tired grade" in column 1. 

Footnote 1. Pub. L. 85-422, §6(6), permitted in case of 
an officer who has served as Chief of Staff, computation 
at highest rates of basic pay applicable to him while he 
served in that office. 

Footnote 2. Pub. L. 85-861 struck out reference to sec- 
tion 8962(b). 

1957— Pub. L. 85-155 redesignated formulas "B" to "E" 
of table as formulas "A" to "D". Former formula "A", 
which related to computation of retirement pay for 
persons retired under former sections 8881, 8882, and 
8912 of this title, was repealed by such Pub. L. 85-155. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 



1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to the computation of retired or retainer 
pay of any individual who becomes entitled to that pay 
after Sept. 30, 1983, see section 923(g) of Pub. L. 98-94, 
set out as a note under section 1174 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 504(22) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, and amendment by section 514(8) of 
Pub. L. 96-513 effective Dec. 12, 1980, see section 701 of 
Pub. L. 96-513, set out as a note under section 101 of 
this title. 

Effective Date of 1967 Amendment 

Amendment by Pub. L. 90-207 effective Oct. 1, 1967, 
see section 7 of Pub. L. 90-207, set out as a note under 
section 203 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1963 Amendment 

Amendment by Pub. L. 88-132 effective Oct. 1, 1963, 
see section 14 of Pub. L. 88-132, set out as a note under 
section 201 of Title 37, Pay and Allowances of the Uni- 
formed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-422 effective on June 1, 
1958, see section 9 of Pub. L. 85-422. 

Amendment by Pub. L. 85-422 as inapplicable to re- 
tired persons or to persons to whom retired pay is 
granted before May 31, 1958, see note set out under sec- 
tion 3991 of this title. 

Computation of Retired Pay for Certain Enlisted 
Members Retired Prior to June 1, 1958 

Members retired prior to June 1, 1958, authorized to 
include active service performed to the date of retire- 
ment as creditable service in computation of basic pay 
upon which retired pay is based, see Pub. L. 87-537, set 
out as a note under section 3991 of this title. 

§8992. Recomputation of retired pay to reflect 
advancement on retired list 

(a) Entitlement to Recomputation.— An en- 
listed member or warrant officer of the Air 
Force who is advanced on the retired list under 
section 8964 of this title is entitled to recompute 
his retired pay in accordance with this section. 

(ta) Formula. — The monthly retired pay of a 
member entitled to recompute that pay under 
this section is computed by multiplying- — 

(1) the member's retired pay base (as com- 
puted under section 1406(e) or 1407 of this 
title), by 

(2) the retired pay multiplier prescribed in 
section 1409 of this title for the number of 
years credited to the member under section 
1405 of this title. 

(c) Rounding to Next Lower Dollar. — The 
amount computed under subsection (b), if not a 
multiple of $1, shall be rounded to the next 
lower multiple of $1. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 557; Pub. L. 
96-342, title VIII, § 813(e), Sept. 8, 1980, 94 Stat. 
1109; Pub. L. 96-513, title V, §514(8), Dec. 12, 1980, 
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94 Stat. 2935; Pub. L. 97-295, §1(52), Oct. 12, 1982, 
96 Stat. 1300; Pub. L. 98-94, title IX, §§922(a)(13), 
923(a)(1), (2)(I), Sept. 24, 1983, 97 Stat. 642, 643; 
Pub. L. 99-348, title II, § 204(b), July 1, 1986, 100 
Stat. 698; Pub. L. 103-337, div. A, title VI, 
§ 635(c)(3), Oct. 5, 1994, 108 Stat. 2789.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8992 


10:594 (last 39 words of 

1st proviso). 
10:1004 (30 words before 

proviso). 


Aug. 21, 1941, ch. 384, §5 
(last 39 words of 1st 
proviso); restated June 
29, 1948, ch. 708, § 203(c) 
(last 39 words of 1st 
proviso). 62 Stat. 1085; 
May 29, 1954, ch. 249, 
§ 19(f), 68 Stat. 167. 

June 29, 1948, ch. 708, 
§ 203(e) (30 words before 
proviso), 62 Stat. 1086. 





The words "basic pay * * * as the case may be" are 
inserted to conform to the terminology of the Career 
Compensation Act of 1949, 63 Stat. 802 (37 U.S.C. 231 et 
seq.). The words "at the rate prescribed by law for his 
length of service", in 10:1004, are omitted as covered by 
the words "base and longevity pay". The words "base 
and longevity pay" are retained to cover the cases of 
members retired before the enactment of the Career 
Compensation Act of 1949, and advanced on the retired 
list after the enactment of that act. The words "and 
disregard a part of a year that is less than six months" 
are inserted to conform to footnote 4 of section 8991 of 
this title. 

1982 Act 

This amends 10:8992 to correct an inadvertent error in 
the codification of title 10 in 1956 relating to retirement 
pay of warrant officers advanced on the retired list. For 
further details, see the explanation for amendment of 
10:1405 made by section 1(17). 

Amendments 

1994 — Pub. L. 103-337 amended section generally. Prior 
to amendment, section contained table with two for- 
mulas for recomputing retired pay of enlisted members 
and warrant officers of Air Force to reflect advance- 
ment on retired list. 

1986— Pub. L. 99-348 revised table generally by strik- 
ing out provision in column 1 that for a person who 
first became a member of a uniformed service, as de- 
fined in section 1407(a)(2), after Sept. 7, 1980, one multi- 
plier is the monthly retired pay base as computed 
under section 1407(e), substituting in formulas A and B 
provision that the retired pay base as computed under 
section 1406(e) or 1407 of this title be multiplied by the 
retired pay multiplier prescribed in section 1409 of this 
title for the number of years credited for provisions 
that the monthly basic pay or base and longevity pay, 
as the case may be, subject to footnote 1, of the grade 
to which the member is advanced on the retired list be 
multiplied by 2 1 /2% of years of service credited, subject 
to footnote 2, and have subtracted from it the excess 
over 75% of pay upon which the computation is based, 
struck out footnote 1, which provided that the com- 
putation be at the rate applicable on the date of retire- 
ment, and redesignated footnote 2 as 1 and substituted 
"In determining retired pay multiplier" for "Before ap- 
plying percentage factor" and "1/12" for "one-twelfth". 

1983— Pub. L. 98-94, § 923(a)(1), (2)(I), in footnote 2 to 
table, substituted "Before applying percentage factor, 
credit each full month of service that is in addition to 
the number of full years of service creditable to the 
member as one-twelfth of a year and disregard any re- 
maining fractional part of a month" for "Before apply- 
ing percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part 
of a year that is less than six months". 



Pub. L. 98-94, §922(a)(13), inserted "The amount re- 
computed, if not a multiple of $1, shall be rounded to 
the next lower multiple of $1." 

1982 — Pub. L. 97-295 inserted "enlisted" before "mem- 
ber of the Air Force" and formula B relating to war- 
rant officers. 

1980 — Pub. L. 96-513 in heading for column 1 of table 
substituted "after September 7, 1980" for "on or after 
the date of the enactment of the Department of Defense 
Authorization Act, 1981". 

Pub. L. 96-342 in heading for column 1 of table in- 
serted provisions respecting applicability to persons 
after date of enactment of Department of Defense Au- 
thorization Act, 1981. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 applicable to computa- 
tion of retired pay of any enlisted member who retires 
on or after Oct. 5, 1994, to computation of retainer pay 
of any enlisted member who is transferred to Fleet Re- 
serve or Fleet Marine Corps Reserve on or after Oct. 5, 
1994, and to recomputation of retired pay of any en- 
listed member who is advanced on retired list on or 
after Oct. 5, 1994, see section 635(e) of Pub. L. 103-337, 
set out as a note under section 1405 of this title. 

Effective Date of 1983 Amendment 

Amendment by section 922 of Pub. L. 98-94 effective 
Oct. 1, 1983, see section 922(e) of Pub. L. 98-94, set out 
as a note under section 1401 of this title. 

Amendment by section 923 of Pub. L. 98-94 applicable 
with respect to (1) the computation of retired or re- 
tainer pay of any individual who becomes entitled to 
that pay after Sept. 30, 1983, and (2) the recomputation 
of retired pay under this section, of any individual who 
after Sept. 30, 1983, becomes entitled to recompute re- 
tired pay under this section, see section 923(g) of Pub. 
L. 98-94, set out as a note under section 1174 of this 
title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

CHAPTER 873— CIVILIAN EMPLOYEES 

Sec. 

9021. Air University: civilian faculty members. 
[9022, 9023. Repealed.] 

9025. Production of supplies and munitions: hours 
and pay of laborers and mechanics. 

9027. Civilian special agents of the Office of Special 
Investigations: authority to execute war- 
rants and make arrests. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title V, § 554(c)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-127, added item 9027. 

1989— Pub. L. 101-189, div. A, title XI, § 1124(d)(2), Nov. 
29, 1989, 103 Stat. 1560, added item 9021. 

1983— Pub. L. 98-94, title IX, § 932(c)(2), Sept. 24, 1983, 
97 Stat. 650, struck out item 9022 "Contract surgeons". 

1962— Pub. L. 87-651, title I, §128(2), Sept. 7, 1962, 76 
Stat. 514, struck out item 9023 "Service club and li- 
brary services". 

1958— Pub. L. 85-861, §1(200), Sept. 2, 1958, 72 Stat. 1541, 
struck out item 9021 "Appointment: professional and 
scientific services". 

§ 9021. Air University: civilian faculty members 

(a) Authority of Secretary.— The Secretary 
of the Air Force may employ as many civilians 
as professors, instructors, and lecturers at a 
school of the Air University as the Secretary 
considers necessary. 

(b) Compensation of Faculty Members.— The 
compensation of persons employed under this 
section shall be as prescribed by the Secretary. 
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(c) Application to Certain Faculty Mem- 
bers. — (1) Except as provided in paragraph (2), 
this section shall apply with respect to persons 
who are selected by the Secretary for employ- 
ment as professors, instructors, and lecturers at 
a school of the Air University after February 27, 
1990. 

(2) This section shall not apply with respect to 
professors, instructors, and lecturers employed 
at a school of the Air University if the duration 
of the principal course of instruction offered at 
that school is less than 10 months. 

(Added Pub. L. 101-189, div. A, title XI, 
§ 1124(d)(1), Nov. 29, 1989, 103 Stat. 1559; amended 
Pub. L. 103-337, div. A, title X, § 1070(a)(17), Oct. 
5, 1994, 108 Stat. 2856.) 

Prior Provisions 

A prior section 9021, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 558, related to appointments in professional and 
scientific service, prior to repeal by Pub. L. 85-861, 
§36B(30), Sept. 2, 1958, 72 Stat. 1571. 

Amendments 

1994— Subsec. (c)(1). Pub. L. 103-337 substituted "after 
February 27, 1990" for "after the end of the 90-day pe- 
riod beginning on the date of the enactment of this sec- 
tion". 

[§9022. Repealed. Pub. L. 98-94, title EX, 
§ 932(c)(1), Sept. 24, 1983, 97 Stat. 650] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 558, au- 
thorized Secretary of the Air Force to employ contract 
surgeons in an emergency. See section 1091 of this title. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1983, but with contracts en- 
tered into under the authority of this section before 
Oct. 1, 1983, which are in effect on Oct. 1, 1983, to re- 
main In effect in accordance with the terms of such 
contracts, see section 932(f) of Pub. L. 98-94, set out as 
an Effective Date note under section 1091 of this title. 

[§9023. Repealed. Pub. L. 87-651, title I, §128(1), 
Sept. 7, 1962, 76 Stat. 514] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 558, re- 
lated to employment of civilians in service club and li- 
brary services. 

§9025. Production of supplies and munitions: 
hours and pay of laborers and mechanics 

During a national emergency declared by the 
President, the regular working hours of laborers 
and mechanics of the Department of the Air 
Force producing military supplies or munitions 
are 8 hours a day or 40 hours a week. However, 
under regulations prescribed by the Secretary of 
the Air Force these hours may be exceeded. 
Each laborer or mechanic who works more than 
40 hours in a workweek shall be paid at a rate 
not less than one and one-half times the regular 
hourly rate for each hour in excess of 40. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 558.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9025 


5:189a. 


July 2, 1940, ch. 508, §4 
(b), 54 Stat. 714. 





The words "Notwithstanding the provisions of any 
other law" are omitted as surplusage. The word "pro- 



ducing" is substituted for the words "who are engaged 
in the manufacture or production". The last sentence is 
substituted for 5:189a (last 34 words). 

§9027. Civilian special agents of the Office of 
Special Investigations: authority to execute 
warrants and make arrests 

(a) Authority.— The Secretary of the Air 
Force may authorize any Department of the Air 
Force civilian employee described in subsection 
(b) to have the same authority to execute and 
serve warrants and other processes issued under 
the authority of the United States and to make 
arrests without a warrant as may be authorized 
under section 1585a of this title for special 
agents of the Defense Criminal Investigative 
Service. 

(b) Agents To Have Authority.— Subsection 
(a) applies to any employee of the Department 
of the Air Force who is a special agent of the Air 
Force Office of Special Investigations (or a suc- 
cessor to that office) whose duties include con- 
ducting, supervising, or coordinating investiga- 
tions of criminal activity in programs and oper- 
ations of the Department of the Air Force. 

(c) Guidelines for Exercise of Authority.— 
The authority provided under subsection (a) 
shall be exercised in accordance with guidelines 
prescribed by the Secretary of the Air Force and 
approved by the Secretary of Defense and the 
Attorney General and any other applicable 
guidelines prescribed by the Secretary of the Air 
Force, the Secretary of Defense, or the Attorney 
General. 

(Added Pub. L. 106-398, §1 [[div. A], title V, 
§554(c)(l)], Oct. 30, 2000, 114 Stat. 1654, 1654A-127.) 

CHAPTER 875— MISCELLANEOUS INVESTIGA- 
TION REQUIREMENTS AND OTHER DUTIES 

Sec. 

9061. Fatality reviews. 
§ 9061. Fatality reviews 

(a) Review of Fatalities. — The Secretary of 
the Air Force shall conduct a multidisciplinary, 
impartial review (referred to as a "fatality re- 
view") in the case of each fatality known or sus- 
pected to have resulted from domestic violence 
or child abuse against any of the following: 

(1) A member of the Air Force on active 
duty. 

(2) A current or former dependent of a mem- 
ber of the Air Force on active duty. 

(3) A current or former intimate partner who 
has a child in common or has shared a com- 
mon domicile with a member of the Air Force 
on active duty. 

(b) Matters To Be Included.— The report of a 
fatality review under subsection (a) shall, at a 
minimum, include the following: 

(1) An executive summary. 

(2) Data setting forth victim demographics, 
injuries, autopsy findings, homicide or suicide 
methods, weapons, police information, assail- 
ant demographics, and household and family 
information. 

(3) Legal disposition. 

(4) System intervention and failures, if any, 
within the Department of Defense. 

(5) A discussion of significant findings. 
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(6) Recommendations for systemic changes, 
if any, within the Department of the Air Force 
and the Department of Defense. 

(c) OSD Guidance. — The Secretary of Defense 
shall prescribe guidance, which shall be uniform 
for the military departments, for the conduct of 
reviews by the Secretary under subsection (a). 

(Added Pub. L. 108-136, div. A, title V, § 576(c)(1), 
Nov. 24, 2003, 117 Stat. 1488.) 

Effective Date 

Section applicable to fatalities that occur on or after 
Nov. 24, 2003, see section 576(d) of Pub. L. 108-136, set 
out as a note under section 4061 of this title. 

PART III— TRAINING 



Chap. Sec. 

901. Training- Generally 9301 

903. United States Air Force Academy 9331 

905. Aviation Leadership Program 9381 

907. Schools and Camps 9411 

909. Civil Air Patrol 9441 



Amendments 

1993— Pub. L. 103-160, div. A, title XI, § 1178(c), Nov. 30, 
1993, 107 Stat. 1769, added item for chapter 905. 

1964— Pub. L. 88-647, title III, §301(27), Oct. 13, 1964, 78 
Stat. 1073, struck out chapter 905. 

CHAPTER 901— TRAINING GENERALLY 

Sec. 

9301. Members of Air Force: detail as students, ob- 

servers, and investigators at educational in- 
stitutions, industrial plants, and hospitals. 

9302. Enlisted members of Air Force: schools. 

9303. Aviation cadets and aviation students: 

schools. 

9304. Aviation students: detail of enlisted members 

of Air Force. 

9305. Civilian flying school instructors: instruction 

at Air Force training commands. 

9306. Service schools: leaves of absence for instruc- 

tors. 

9314. Degree granting authority for United States 

Air Force Institute of Technology. 
9314a. United States Air Force Institute of Tech- 
nology: admission of defense industry civil- 
ians. 

9314b. United States Air Force Institute of Tech- 
nology: administration. 

9315. Community College of the Air Force: associ- 

ate degrees. 
[9316. Repealed.] 

9317. Degree granting authority for Air University. 

9319. Recruit basic training: separate housing for 

male and female recruits. 

9320. Recruit basic training: privacy. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 554(b), Dec. 31, 
2011, 125 Stat. 1415, added item 9314b. 

Pub. L. 111-383, div. A, title V, § 593(b), Jan. 7, 2011, 124 
Stat. 4234, added item 9314a. 

2008— Pub. L. 110-417, [div. A], title III, § 353(b), title 
V, § 543(h)(2), (i)(2), Oct. 14, 2008, 122 Stat. 4425, 4464, 4465, 
added items 9314 and 9317 and struck out former items 
9314 "United States Air Force Institute of Tech- 
nology", 9316 "Training and support for A-10 aircraft", 
and 9317 "Air University: conferral of degrees". 

2004— Pub. L. 108-375, div. A, title V, § 556(c)(2), Oct. 28, 
2004, 118 Stat. 1915, substituted "conferral of degrees" 
for "graduate-level degrees" in item 9317. 

1999— Pub. L. 106-65, div. A, title V, § 543(b)(2), Oct. 5, 
1999, 113 Stat. 607, substituted "graduate-level degrees" 
for "master of airpower art and science" in item 9317. 



1998— Pub. L. 105-261, div. A, title V, §§ 521(c)(2), 
522(c)(2), Oct. 17, 1998, 112 Stat. 2012, 2013, added items 
9319 and 9320. 

1994— Pub. L. 103-337, div. A, title IX, § 913(a)(2), Oct. 
5, 1994, 108 Stat. 2828, added item 9317. 

1991— Pub. L. 102-190, div. A, title X, § 1061(a)(25), Dec. 
5, 1991, 105 Stat. 1474, struck out section symbol before 
"9316" in item 9316. 

1990— Pub. L. 101-510, div. A, title XIV, § 1439(d), Nov. 
5, 1990, 104 Stat. 1689, added item 9316. 

1985— Pub. L. 99-145, title V, §504(a)(2)(B), Nov. 8, 1985, 
99 Stat. 622, struck out ": degrees" after "Technology" 
in item 9314. 

1976— Pub. L. 94-361, title VI, §602, July 14, 1976, 90 
Stat. 928, added item 9315. 

§ 9301. Members of Air Force: detail as students, 
observers, and investigators at educational 
institutions, industrial plants, and hospitals 

(a) The Secretary of the Air Force may detail 
members of the Air Force as students at such 
technical, professional, and other civilian edu- 
cational institutions, or as students, observers, 
or investigators at such industrial plants, hos- 
pitals, and other places, as are best suited to en- 
able them to acquire knowledge or experience in 
the specialties in which it is considered nec- 
essary that they perfect themselves. 

(b) An officer, other than one of the Regular 
Air Force on the active-duty list, who is de- 
tailed under subsection (a) shall be ordered to 
additional active duty immediately upon termi- 
nation of the detail, for a period at least as long 
as the detail. However, if the detail is for 90 days 
or less, the officer may be ordered to that addi- 
tional duty only with his consent and in the dis- 
cretion of the Secretary. 

(c) No Reserve of the Air Force may be de- 
tailed as a student, observer, or investigator, or 
ordered to active duty under this section, with- 
out his consent and, if a member of the Air Na- 
tional Guard of the United States, without the 
approval of the governor or other appropriate 
authority of the State, the Commonwealth of 
Puerto Rico, the District of Columbia, Guam, or 
the Virgin Islands of whose Air National Guard 
he is a member. 

(d) The Secretary may require, as a condition 
of a detail under subsection (a), that an enlisted 
member accept a discharge and be reenlisted in 
his component for at least three years. 

(e) The total length of details of an enlisted 
member of the Air Force under subsection (a) 
during one enlistment period may not exceed 50 
percent of that enlistment. 

(f) At no time may more than 8 percent of the 
authorized strength in commissioned officers, 8 
percent of the authorized strength in warrant of- 
ficers, or 2 percent of the authorized strength in 
enlisted members, of the Regular Air Force, or 
more than 8 percent of the actual strength in 
commissioned officers, 8 percent of the actual 
strength in warrant officers, or 2 percent of the 
actual strength in enlisted members, of the 
total of reserve components of the Air Force, be 
detailed as students under subsection (a). For 
the purposes of this subsection, the actual 
strength of each category of Reserves includes 
both members on active duty and those not on 
active duty. 

(g) Expenses incident to the detail of members 
under this section shall be paid from any funds 
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appropriated for the Department of the Air 
Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 559; Pub. L. 
93-169, Nov. 29, 1973, 87 Stat. 689; Pub. L. 96-513, 
title V, §504(23), Deo. 12, 1980, 94 Stat. 2917; Pub. 
L. 100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 
1988, 102 Stat. 2059; Pub. L. 109-163, div. A, title 
X, § 1057(a)(9), Jan. 6, 2006, 119 Stat. 3441.) 

Historical and Revision Notes 



Revised 
section 



9301(a) 
9301(b) 

9301(c) 
9301(d) 

9301(e) 

9301(f). 
9301(g) 



Source (U.S. Code) 



5:626q (1st 78 words). 

5:626q (less 1st 78 words, 
and less provisos). 

5:626q (1st proviso). 

5:626q (words of 2d pro- 
viso before semicolon). 

5:626q (words of 2d pro- 
viso after semicolon). 

5:626q (last proviso). 

5:626r. 



Source (Statutes at Large) 



June 3. 1916, ch. 134, 
§127a (13th par.); added 
June 4, 1920, ch. 227, 
subch. I, §51 (13th 
par.); restated June 8, 
1926. ch. 495; May 13. 
1941. ch. 113; June 30, 
1941, ch. 262 (4th pro- 
viso under ''Finance 
Department"); re- 
stated June 19, 1948. ch. 
501, §1. 62 Stat. 477. 

June 19, 1948. ch. 501. §§2, 
3, 62 Stat. 478. 



In subsection (a), the words "members of the Air 
Force" are substituted for the words "personnel of the 
Air Force of the United States, without regard to com- 
ponent". 

In subsection (b), the words "is detailed under sub- 
section (a)" are substituted for the words "receives 
such instruction". The words "as long as the detail" 
are substituted for the words "equal to the duration of 
his period of instruction". The words "However, if the 
detail is for" are substituted for the words "except that 
where the duration of such training is". The words 
"other than one of the Regular Air Force on the active 
list" are inserted, since members of the Regular Air 
Force on the active list are on continuous active duty. 
The word "additional" is inserted, since the detail 
under this section is active duty. The words "the offi- 
cer may be ordered to that additional duty" are sub- 
stituted for the words "such subsequent active duty 



may "■ 



the officer concerned" 



In subsection (c), the words "of whose Air National 
Guard he is a member" are substituted for the words 
"whichever is concerned". 

In subsection (d), the words "as a condition of a de- 
tail under subsection (a)" are substituted for the words 
"prior to his detail pursuant to the provisions of this 
paragraph". The words "accept the discharge" are sub- 
stituted for the words "be discharged". 

In subsection (e), the words "during an enlistment" 
are inserted for clarity. 

In subsection (f), the last sentence is substituted for 
5:626q (words within parentheses of last proviso). 

In subsection (g), the words "under this section" are 
substituted for 5:626r (9th through 41st words). 

Amendments 

2006— Subsec. (c). Pub. L. 109-163 substituted "State, 
the Commonwealth of Puerto Rico, the District of Co- 
lumbia, Guam, or the Virgin Islands" for "State or Ter- 
ritory, Puerto Rico, or the District of Columbia". 

1988— Subsec. (c). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

1980— Subsec. (b). Pub. L. 96-513 substituted "active- 
duty list" for "active list". 

1973— Subsec. (b). Pub. L. 93-169 struck out provisions 
which limited to four years the maximum period for 
which an officer detailed for additional active duty 
upon termination of detail is required to serve. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 



§ 9302. Enlisted members of Air Force: schools 

(a) So far as consistent with the requirements 
of military training and service, and under regu- 
lations to be prescribed by the Secretary of the 
Air Force with the approval of the President, 
enlisted members of the Air Force shall be per- 
mitted to study and receive instruction to in- 
crease their military efficiency and to enable 
them to return to civilian life better equipped 
for industrial, commercial, and business occupa- 
tions. Part of this instruction may be vocational 
education in agriculture or the mechanic arts. 
Civilian teachers may be employed to aid Air 
Force officers in this instruction. 

(b) Schools for the instruction of enlisted 
members of the Air Force in the common 
branches of education, including United States 
history, shall be maintained at all air bases at 
which members of the Air Force are stationed. 
The Secretary may detail members of the Air 
Force to carry out this subsection. The com- 
mander of each air base where schools are main- 
tained under this subsection shall provide a 
suitable room or building for school and reli- 
gious purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 560.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9302(a) 


10:1176. 


June 3, 1916. ch. 134, §27 


9302(b) 


10:1172. 


(last par.), 39 Stat. 186. 






R.S. 1231. 



In subsection (a), the first 12 words are substituted 
for 10:1176 (1st 5, and last 18, words). The words "and the 
Secretary of the Army shall have the power at all 
times to suspend, increase, or decrease the amount of 
such instruction offered" are omitted as surplusage. 

In subsection (b), the words "garrisons, and perma- 
nent camps" are omitted as covered by the word 
"posts". The word "including" is substituted for the 
words "and especially in". The word "members" is sub- 
stituted for the words "officers and enlisted men". The 
words "as may be necessary", "It * * * be the duty", 
and "or garrison" are omitted as surplusage. 

Delegation of Functions 

Functions of President under subsec. (a) of this sec- 
tion delegated to Secretary of Defense, see section 1(6) 
of Ex. Ord. No. 11390, Jan. 22, 1968, 33 F.R. 841, set out 
as a note under section 301 of Title 3, The President. 

§9303. Aviation cadets and aviation students: 
schools 

The Secretary of the Air Force shall establish 
and maintain — 

(1) one or more schools for the training and 
instruction of aviation cadets; and 

(2) courses of instruction for aviation stu- 
dents at one or more established flying 
schools. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 560.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9303 


10:296. 


July 11, 1919, ch. 8 (2d 




10:296a. 


par. under "Air Serv- 






ice"), 41 Stat. 109. 






June 3, 1941, ch. 165, §2, 






55 Stat. 239. 
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§9304. Aviation students: detail of enlisted mem- 
bers of Air Force 

The Secretary of the Air Force may detail en- 
listed Regulars of the Air Force, and enlisted 
Reserves of the Air Force who are on active 
duty, for training and instruction as aviation 
students in their respective grades at schools se- 
lected by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 560.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9304 


10:298a-l. 


June 3. 1941, ch. 167. 55 
Stat. 241. 





The words "under such regulations as he may pre- 
scribe" are omitted, since the Secretary has inherent 
authority to issue regulations appropriate to exercising 
his statutory functions. 10:298a-l (1st proviso) is omit- 
ted as impliedly repealed by section 10 of the Insurance 
Act of 1951, ch. 39, 65 Stat. 36. 10:298a-l (last proviso) is 
omitted as surplusage. The words "active duty" are 
substituted for the words "active Federal service". 

§9305. Civilian flying school instructors: instruc- 
tion at Air Force training commands 

(a) The Secretary of the Air Force may pro- 
vide for the instruction and training, at Air 
Force training commands, of civilians selected 
from the instructional staffs of civilian flying 
schools that are accredited by the Department 
of the Air Force for the education and training 
of members of the Air Force. 

(b) The training of civilians under subsection 
(a) shall be without cost to the United States, 
except for supplies necessary for training pur- 
poses. 

(c) A civilian undergoing training under sub- 
section (a) may be treated in a Government hos- 
pital if he becomes sick or is injured. However, 
that treatment shall be without cost to the 
United States except for services of Government 
medical personnel and the use of hospital equip- 
ment other than medicine or supplies. 

(d) No civilian who sustains a personal injury, 
and no dependent of a civilian who dies of dis- 
ease or injury, while undergoing training under 
subsection (a), is entitled to any compensation, 
pension, or gratuity for that injury or death. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 560.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9305(a) 
9305(b) 
9305(0) 
9305(d) 


10:292c-l (less provisos). 
10:292c-l (1st proviso). 
10:292c-l (2d proviso). 
10:292c-l (last proviso). 


Apr. 3. 1939, ch. 35, §3, 53 
Stat. 556. 



In subsection (a), the words "under such rules and 
regulations as he may prescribe" are omitted, since the 
Secretary has inherent authority to issue regulations 
appropriate to exercising his statutory functions. The 
words "Air Force training commands" are substituted 
for the words "the Air Corps Training Center", since 
those commands now perform the functions formerly 
performed by the Air Corps Training Center. The words 
"in his discretion", "experience", and "upon their own 
applications" are omitted as surplusage. The words 
"and may provide for the instruction and training" are 
substituted for the words "is authorized to enroll as 
students * * * for the pursuit of such courses of instruc- 
tion as may be prescribed therefor". 



In subsection (b), the words "the furnishing of such" 
are omitted as surplusage. The words "materiel, or 
equipment" are omitted as covered by the word "sup- 
plies", as defined in section 101(26) of this title. 

In subsection (c), the word "Government" is sub- 
stituted for the words "Medical Department" to con- 
form to the first sentence of the revised subsection. 

§9306. Service schools: leaves of absence for in- 
structors 

The officer in charge of an Air Force service 
school may grant a leave of absence for the pe- 
riod of the suspension of the ordinary academic 
studies, without deduction of pay or allowances, 
to any officer on duty exclusively as an instruc- 
tor at the school. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 561.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9306 


10:843. 


Mar. 23, 1910, ch. 115 (pro- 






viso under "United 






States Service 






Schools"), 36 Stat. 244. 



The words "The provisions of section 1144 of this 
title, authorizing leaves of absence to certain officers 
of the Military Academy * * * are hereby extended to 
include" are omitted as surplusage. 



§9314. Degree granting authority for United 
States Air Force Institute of Technology 

(a) Authority. — Under regulations prescribed 
by the Secretary of the Air Force, the com- 
mander of the Air University may, upon the rec- 
ommendation of the faculty of the United States 
Air Force Institute of Technology, confer appro- 
priate degrees upon graduates of the United 
States Air Force Institute of Technology who 
meet the degree requirements. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 

(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the United States Air Force Institute of 
Technology is accredited by the appropriate 
civilian academic accrediting agency or orga- 
nization to award the degree, as determined by 
the Secretary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
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retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the United States Air 
Force Institute of Technology to award any new 
or existing degree. 

(d) Civilian Faculty.— (1) The Secretary of 
the Air Force may employ as many civilian fac- 
ulty members at the United States Air Force In- 
stitute of Technology as is consistent with the 
needs of the Air Force and with Department of 
Defense personnel limits. 

(2) The Secretary shall prescribe regulations 
determining — 

(A) titles and duties of civilian members of 
the faculty; and 

(B) pay of civilian members of the faculty, 
notwithstanding chapter 53 of title 5, but sub- 
ject to the limitation set out in section 5373 of 
title 5. 

(e) Reimbursement and Tuition. — (1) The De- 
partment of the Army, the Department of the 
Navy, and the Department of Homeland Secu- 
rity shall bear the cost of the instruction at the 
Air Force Institute of Technology that is re- 
ceived by members of the armed forces detailed 
for that instruction by the Secretaries of the 
Army, Navy, and Homeland Security, respec- 
tively. 

(2) Members of the Army, Navy, Marine Corps, 
and Coast Guard may only be detailed for in- 
struction at the Institute on a space-available 
basis. 

(3) In the case of an enlisted member of the 
Army, Navy, Marine Corps, and Coast Guard 
permitted to receive instruction at the Insti- 
tute, the Secretary of the Air Force shall charge 
that member only for such costs and fees as the 
Secretary considers appropriate (taking into 
consideration the admission of enlisted members 
on a space-available basis). 

(4) (A) The Institute shall charge tuition for 
the cost of providing instruction at the Institute 
for any civilian employee of a military depart- 
ment (other than a civilian employee of the De- 
partment of the Air Force), of another compo- 
nent of the Department of Defense, or of another 
Federal agency who receives instruction at the 
Institute. 

(B) The cost of any tuition charged an individ- 
ual under this paragraph shall be borne by the 
department, agency, or component sending the 
individual for instruction at the Institute. 

(5) Amounts received by the Institute for the 
instruction of students under this subsection 
shall be retained by the Institute. Such amounts 
shall be available to the Institute to cover the 
costs of such instruction. The source and dis- 
position of such amounts shall be specifically 
identified in the records of the Institute. 

(f) Acceptance of Research Grants.— (1) The 
Secretary of the Air Force may authorize the 



Commandant of the United States Air Force In- 
stitute of Technology to accept qualifying re- 
search grants. Any such grant may only be ac- 
cepted if the work under the grant is to be car- 
ried out by a professor or instructor of the Insti- 
tute for a scientific, literary, or educational 
purpose. 

(2) A qualifying research grant under this sub- 
section is a grant that is awarded on a competi- 
tive basis by an entity referred to in paragraph 
(3) for a research project with a scientific, lit- 
erary, or educational purpose. 

(3) A grant may be accepted under this sub- 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(4) The Secretary shall establish an account 
for administering funds received as research 
grants under this section. The Commandant of 
the Institute shall use the funds in the account 
in accordance with applicable provisions of the 
regulations and the terms and condition of the 
grants received. 

(5) Subject to such limitations as may be pro- 
vided in appropriations Acts, appropriations 
available for the Institute may be used to pay 
expenses incurred by the Institute in applying 
for, and otherwise pursuing, the award of quali- 
fying research grants. 

(6) The Secretary shall prescribe regulations 
for the administration of this subsection. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 561; Pub. L. 
99-145, title V, § 504(a)(1), (2)(A), Nov. 8, 1985, 99 
Stat. 622; Pub. L. 99-661, div. A, title V, §510, 
Nov. 14, 1986, 100 Stat. 3868; Pub. L. 101-509, title 
V, §529 [title I, § 106(b)(6)(C)], Nov. 5, 1990, 104 
Stat. 1427, 1440; Pub. L. 105-261, div. A, title XI, 
§1102, Oct. 17, 1998, 112 Stat. 2141; Pub. L. 108-136, 
div. A, title V, §533, Nov. 24, 2003, 117 Stat. 1473; 
Pub. L. 109-163, div. A, title V, § 522(e), Jan. 6, 
2006, 119 Stat. 3243; Pub. L. 110-417, [div. A], title 
V, §§ 543(h)(1), 544, Oct. 14, 2008, 122 Stat. 4463, 
4465.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9314 


[Uncodified], 


Aug. 31. 1954, ch. 1151. 68 
Stat. 1006. 





Amendments 

2008— Pub. L. 110-417, § 543(h)(1), amended section gen- 
erally. Prior to amendment, section consisted of sub- 
sees, (a) to (d) relating to conferral of degrees, civilian 
faculty, costs of instruction, and research grants at the 
United States Air Force Institute of Technology. 

Subsec. (e)(4), (5). Pub. L. 110-417, §544, added pars. (4) 
and (5). 

2006— Subsec. (d). Pub. L. 109-163 added subsec. (d). 

2003— Subsec. (a). Pub. L. 108-136, § 533(b)(1), (c), in- 
serted heading, designated existing provisions as par. 
(1), substituted "The Commander" for "When the 
United States Air Force Institute of Technology is ac- 
credited by a nationally recognized accreditation asso- 
ciation or authority, the Commander" and "the United 
States Air Force Institute of Technology" for "that In- 
stitute", and added par. (2). 

Subsec. (b). Pub. L. 108-136, § 533(b)(2), inserted head- 
ing. 

Subsec. (c). Pub. L. 108-136, § 533(a), added subsec. (c). 
1998— Subsec. (b)(2)(B). Pub. L. 105-261 substituted 
"section 5373" for "section 5306(e)". 
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1990— Subsec. (b)(2)(B). Pub. L. 101-509 substituted 
"5306(e)" for "5308". 

1986— Subsec. (b)(2)(B). Pub. L. 99-661 struck out 
"rates of basic" before "pay of civilian". 

1985— Pub. L. 99-145, § 504(a)(2)(A), struck out 
": degrees" after "Technology" in section catchline. 

Subsecs. (a), (b). Pub. L. 99-145, § 504(a)(1), designated 
existing provisions as subsec. (a) and added subsec. (b). 

Effective Date of 2008 Amendment 

Amendment by section 543(h)(1) of Pub. L. 110-417 ap- 
plicable to any degree granting authority established, 
modified, or redesignated on or after Oct. 14, 2008, for 
an institution of professional military education re- 
ferred to in such amendment, see section 543(j) of Pub. 
L. 110-417, set out as a note under section 2161 of this 
title. 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-509 effective on such date 
as the President shall determine, but not earlier than 
90 days, and not later than 180 days, after Nov. 5, 1990, 
see section 529 [title III, §305] of Pub. L. 101-509, set out 
as a note under section 5301 of Title 5, Government Or- 
ganization and Employees. 

Civilian Members of Faculty of Air Force 
Institute of Technology on November 8, 1985 

Subsec. (b)(2) of this section not applicable to persons 
who, on Nov. 8, 1985, were civilian members of the fac- 
ulty of the Air Force Institute of Technology, were 
being paid a rate of basic pay under the General Sched- 
ule, and elected under procedures prescribed by the 
Secretary of the Air Force to continue to be paid under 
the General Schedule, see section 504(c) of Pub. L. 
99-145, set out as a note under section 5102 of Title 5, 
Government Organization and Employees. 

§ 9314a. United States Air Force Institute of 
Technology: admission of defense industry 
civilians 

(a) Admission Authorized.— (1) The Secretary 
of the Air Force may permit defense industry 
employees described in subsection (b) to receive 
instruction at the United States Air Force Insti- 
tute of Technology in accordance with this sec- 
tion. Any such defense industry employee may 
be enrolled in, and may be provided instruction 
in, a program leading to a graduate degree in a 
defense focused curriculum related to aero- 
nautics and astronautics, electrical and com- 
puter engineering, engineering physics, mathe- 
matics and statistics, operational sciences, or 
systems and engineering management. 

(2) No more than 125 defense industry employ- 
ees may be enrolled at the United States Air 
Force Institute of Technology at any one time 
under the authority of paragraph (1). 

(3) Upon successful completion of the course of 
instruction at the United States Air Force Insti- 
tute of Technology in which a defense industry 
employee is enrolled, the defense industry em- 
ployee may be awarded an appropriate degree 
under section 9314 of this title. 

(b) Eligible Defense Industry Employees.— 
For purposes of this section, an eligible defense 
industry employee is an individual employed by 
a private firm that is engaged in providing to 
the Department of Defense significant and sub- 
stantial defense-related systems, products, or 
services. A defense industry employee admitted 
for instruction at the United States Air Force 
Institute of Technology remains eligible for 
such instruction only so long at that person re- 
mains employed by the same firm. 



(c) Annual Determination by the Secretary 
of the Air Force. — Defense industry employees 
may receive instruction at the United States 
Air Force Institute of Technology during any 
academic year only if, before the start of that 
academic year, the Secretary of the Air Force, 
or the designee of the Secretary, determines 
that providing instruction to defense industry 
employees under this section during that year — 

(1) will further the military mission of the 
United States Air Force Institute of Tech- 
nology; and 

(2) will be done on a space-available basis 
and not require an increase in the size of the 
faculty of the school, an increase in the course 
offerings of the school, or an increase in the 
laboratory facilities or other infrastructure of 
the school. 

(d) Program Requirements. — The Secretary of 
the Air Force shall ensure that — 

(1) the curriculum in which defense industry 
employees may be enrolled under this section 
is not readily available through other schools 
and concentrates on the £11*6 £LS of focus speci- 
fied in subsection (a)(1) that are conducted by 
military organizations and defense contrac- 
tors working in close cooperation; and 

(2) the course offerings at the United States 
Air Force Institute of Technology continue to 
be determined solely by the needs of the De- 
partment of Defense. 

(e) Tuition. — (1) The United States Air Force 
Institute of Technology shall charge tuition for 
students enrolled under this section at a rate 
not less than the rate charged for employees of 
the United States outside the Department of the 
Air Force. 

(2) Amounts received by the United States Air 
Force Institute of Technology for instruction of 
students enrolled under this section shall be re- 
tained by the school to defray the costs of such 
instruction. The source, and the disposition, of 
such funds shall be specifically identified in 
records of the school. 

(f) Standards of Conduct. — While receiving 
instruction at the United States Air Force Insti- 
tute of Technology, defense industry employees 
enrolled under this section, to the extent prac- 
ticable, are subject to the same regulations gov- 
erning academic performance, attendance, 
norms of behavior, and enrollment as apply to 
Government civilian employees receiving in- 
struction at the school. 

(Added Pub. L. 111-383, div. A, title V, § 593(a), 
Jan. 7, 2011, 124 Stat. 4232.) 

§ 9314b. United States Air Force Institute of 
Technology: administration 

(a) Commandant.— 

(1) Selection.— The Commandant of the 
United States Air Force Institute of Tech- 
nology shall be selected by the Secretary of 
the Air Force. 

(2) Eligibility.— The Commandant shall be 
one of the following: 

(A) An officer of the Air Force on active 
duty in a grade not below the grade of colo- 
nel who possesses such qualifications as the 
Secretary considers appropriate and is as- 
signed or detailed to such position. 
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(B) A member of the Senior Executive 
Service or a civilian individual, including an 
individual who was retired from the Air 
Force in a grade not below brigadier general, 
who has the qualifications appropriate for 
the position of Commandant and is selected 
by the Secretary as the best qualified from 
among candidates for the position in accord- 
ance with a process and criteria determined 
by the Secretary. 

(3) Term for civilian commandant. — An in- 
dividual selected for the position of Com- 
mandant under paragraph (2)(B) shall serve in 
that position for a term of not more than five 
years and may be continued in that position 
for an additional term of up to five years. 

(b) Provost and Academic Dean.— 

(1) In general.— There is established at the 
United States Air Force Institute of Tech- 
nology the civilian position of Provost and 
Academic Dean who shall be appointed by the 
Secretary. 

(2) Term. — An individual appointed to the 
position of Provost and Academic Dean shall 
serve in that position for a term of five years. 

(3) Compensation.— The individual serving 
as Provost and Academic Dean is entitled to 
such compensation for such service as the Sec- 
retary shall prescribe for purposes of this sec- 
tion, but not more than the rate of compensa- 
tion authorized for level IV of the Executive 
Schedule. 

(Added Pub. L. 112-81, div. A, title V, § 554(a), 
Dec. 31, 2011, 125 Stat. 1414.) 

References in Text 

Level IV of the Executive Schedule, referred to in 
subsec. (b)(3), is set out in section 5315 of Title 5, Gov- 
ernment Organization and Employees. 

§9315. Community College of the Air Force: asso- 
ciate degrees 

(a) Establishment and Mission.— There is in 
the Air Force a Community College of the Air 
Force. Such college, in cooperation with civilian 
colleges and universities, shall — 

(1) prescribe programs of higher education 
for enlisted members described in subsection 

(b) designed to improve the technical, manage- 
rial, and related skills of such members and to 
prepare such members for military jobs which 
require the utilization of such skills; and 

(2) monitor on a continuing basis the 
progress of members pursuing such programs. 

(b) Members Eligible for Programs. — Sub- 
ject to such other eligibility requirements as 
the Secretary concerned may prescribe, the fol- 
lowing members of the armed forces are eligible 
to participate in programs of higher education 
under subsection (a)(1): 

(1) Enlisted members of the Air Force. 

(2) Enlisted members of the armed forces 
other than the Air Force who are serving as 
instructors at Air Force training schools. 

(c) Seriously Wounded, III, or Injured 
Former and Retired Enlisted Members.— (1) 
The Secretary of the Air Force may authorize 
participation in a program of higher education 
under subsection (a)(1) by a person who is a 



former or retired enlisted member of the armed 
forces who at the time of the person's separation 
from active duty — 

(A) had commenced but had not completed a 
program of higher education under subsection 
(a)(1); and 

(B) is categorized by the Secretary con- 
cerned as seriously wounded, ill, or injured. 

(2) For purposes of this subsection, a person 
who may be categorized as seriously wounded, 
ill, or injured is a person with a serious injury 
or illness (as that term is defined in section 
1602(8) of the Wounded Warrior Act (title XVI of 
Public Law 110-181; 10 U.S.C. 1071 note)). 

(3) A person may not be authorized under para- 
graph (1) to participate in a program of higher 
education after the end of the 10-year period be- 
ginning on the date of the person's separation 
from active duty. 

(4) The Secretary may not pay the tuition for 
participation in a program of higher education 
under subsection (a)(1) of a person participating 
in such program pursuant to an authorization 
under paragraph (1). 

(d) Associate Degrees. — (1) Subject to para- 
graph (2), an academic degree at the level of as- 
sociate may be conferred under section 9317 of 
this title upon any person who has completed a 
program prescribed by the Community College 
of the Air Force. 

(2) No degree may be conferred upon any per- 
son under this section unless the Secretary of 
Education determines that the standards for the 
award of academic degrees in agencies of the 
United States have been met. 

(Added Pub. L. 94-361, title VI, §602, July 14, 
1976, 90 Stat. 928; amended Pub. L. 96-513, title V, 
§514(9), Dec. 12, 1980, 94 Stat. 2935; Pub. L. 
103-160, div. A, title XI, § 1182(a)(12), Nov. 30, 1993, 
107 Stat. 1772; Pub. L. 104-106, div. A, title X, 
§ 1078(a), Feb. 10, 1996, 110 Stat. 451; Pub. L. 
105-85, div. A, title V, § 552(a), (b), Nov. 18, 1997, 
111 Stat. 1748; Pub. L. 108-375, div. A, title V, 
§ 556(b), Oct. 28, 2004, 118 Stat. 1915; Pub. L. 
112-81, div. A, title V, § 555(a), (b), Dec. 31, 2011, 
125 Stat. 1415.) 

Amendments 

2011— Subsec. (c). Pub. L. 112-81, § 555(a)(2), added sub- 
sec, (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 112-81, § 555(a)(1), (b), redesignated 
subsec. (c) as (d) and substituted "person" for "enlisted 
member" in two places. 

2004— Subsec. (c). Pub. L. 108-375 amended heading 
and text generally. Prior to amendment, text read as 
follows: 

"(1) Subject to paragraph (2), the commander of the 
Air Education and Training Command of the Air Force 
may confer an academic degree at the level of associate 
upon any enlisted member who has completed the pro- 
gram prescribed by the Community College of the Air 
Force. 

"(2) No degree may be conferred upon any enlisted 
member under this section unless (A) the Community 
College of the Air Force certifies to the commander of 
the Air Education and Training Command of the Air 
Force that such member has satisfied all the require- 
ments prescribed for such degree, and (B) the Secretary 
of Education determines that the standards for the 
award of academic degrees in agencies of the United 
States have been met." 

1997— Subsec. (a). Pub. L. 105-85, § 552(b)(1), Inserted 
heading. 
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Subsec. (a)(1). Pub. L. 105-85, § 552(a)(1), substituted 
"enlisted members described in subsection (b)" for "en- 
listed members of the Air Force". 

Subsec. (b). Pub. L. 105-85, § 552(a)(4), added subsec. 
(b). Former subsec. (b) redesignated subsec. (c)(1). 

Subsec. (c). Pub. L. 105-85, § 552(a)(2), (3), (b)(2), redes- 
ignated subsec. (b) as subsec. (c)(1), inserted subsec. 
heading, substituted "Subject to paragraph (2)," for 
"Subject to subsection (c),", and redesignated former 
subsec. (c) as subsec. (c)(2) and pars. (1) and (2) of 
former subsec. (c) as subpars. (A) and (B), respectively, 
of subsec. (c)(2). 

1996— Subsec. (a)(1). Pub. L. 104-106 substituted "Air 
Force" for "armed forces". 

1993— Subsec. (b). Pub. L. 103-160, §1182(a)(12)(A), sub- 
stituted "Air Education and Training Command" for 
"Air Training Command". 

Subsec. (c). Pub. L. 103-160, § 1182(a)(12)(B), sub- 
stituted "Air Education and Training Command of the 
Air Force" for "Air Force Training Command". 

1980— Subsec. (c). Pub. L. 96-513 substituted "Sec- 
retary of Education" for "Commissioner of Education 
of the Department of Health, Education, and Welfare". 

Effective Date of 2011 Amendment 

Pub. L. 112-81, div. A, title V, § 555(c), Dec. 31, 2011, 125 
Stat. 1416, provided that: "Subsection (c) of section 9315 
of title 10, United States Code (as added by subsection 
(a)(2)), shall apply to persons covered by paragraph (1) 
of such subsection who are categorized by the Sec- 
retary concerned as seriously wounded, ill, or injured 
after September 11, 2001. With respect to any such per- 
son who is separated from active duty during the period 
beginning on September 12, 2001, and ending on the date 
of the enactment of this Act [Dec. 31, 2011], the 10-year 
period specified in paragraph (3) of such subsection 
shall be deemed to commence on the date of the enact- 
ment of this Act." 

Effective Date of 1997 Amendment 

Section 552(c) of Pub. L. 105-85 provided that: "Sub- 
section (b) of section 9315 of such title, as added by sub- 
section (a)(4), applies with respect to enrollments in 
the Community College of the Air Force after March 31, 
1996." 

Effective Date of 1996 Amendment 

Section 1078(b) of Pub. L. 104-106 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to enrollments in the 
Community College of the Air Force after March 31, 
1996." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

[§9316. Repealed. Pub. L. 110-417, [div. A], title 
III, § 353(a), Oct. 14, 2008, 122 Stat. 4425] 

Section, added Pub. L. 101-510, div. A, title XIV, 
§ 1439(c), Nov. 5, 1990, 104 Stat. 1689, related to training 
and support for A-10 aircraft. 

§9317. Degree granting authority for Air Univer- 
sity 

(a) Authority. — Except as provided in sections 
9314 and 9315 of this title, under regulations pre- 
scribed by the Secretary of the Air Force, the 
commander of the Air University may, upon the 
recommendation of the faculty of the Air Uni- 
versity components, confer appropriate degrees 
upon graduates who meet the degree require- 
ments. 

(b) Limitation. — A degree may not be con- 
ferred under this section unless — 



(1) the Secretary of Education has rec- 
ommended approval of the degree in accord- 
ance with the Federal Policy Governing 
Granting of Academic Degrees by Federal 
Agencies; and 

(2) the Air University is accredited by the 
appropriate civilian academic accrediting 
agency or organization to award the degree, as 
determined by the Secretary of Education. 

(c) Congressional Notification Require- 
ments. — (1) When seeking to establish degree 
granting authority under this section, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives — 

(A) a copy of the self assessment question- 
naire required by the Federal Policy Govern- 
ing Granting of Academic Degrees by Federal 
Agencies, at the time the assessment is sub- 
mitted to the Department of Education's Na- 
tional Advisory Committee on Institutional 
Quality and Integrity; and 

(B) the subsequent recommendations and ra- 
tionale of the Secretary of Education regard- 
ing the establishment of the degree granting 
authority. 

(2) Upon any modification or redesignation of 
existing degree granting authority, the Sec- 
retary of Defense shall submit to the Commit- 
tees on Armed Services of the Senate and House 
of Representatives a report containing the ra- 
tionale for the proposed modification or redesig- 
nation and any subsequent recommendation of 
the Secretary of Education on the proposed 
modification or redesignation. 

(3) The Secretary of Defense shall submit to 
the Committees on Armed Services of the Sen- 
ate and House of Representatives a report con- 
taining an explanation of any action by the ap- 
propriate academic accrediting agency or orga- 
nization not to accredit the Air University to 
award any new or existing degree. 

(Added Pub. L. 103-337, div. A, title IX, § 913(a)(1), 
Oct. 5, 1994, 108 Stat. 2828; amended Pub. L. 
106-65, div. A, title V, § 543(a), (b)(1), Oct. 5, 1999, 
113 Stat. 607; Pub. L. 108-375, div. A, title V, 
§ 556(a), (c)(1), Oct. 28, 2004, 118 Stat. 1914, 1915; 
Pub. L. 110-181, div. A, title V, §527, Jan. 28, 2008, 
122 Stat. 105; Pub. L. 110-417, [div. A], title V, 
§543(i)(l), Oct. 14, 2008, 122 Stat. 4464.) 

Amendments 

2008 — Pub. L. 110-417 amended section generally. Prior 
to amendment, section consisted of subsecs. (a) and (b) 
relating to the authority of Air University to confer 
academic degrees and regulations under which author- 
ity would be exercised. 

Subsec. (a)(4), (5). Pub. L. 110-181 added par. (4) and 
redesignated former par. (4) as (5). 

2004— Pub. L. 108-375, §556(c)(l), substituted "confer- 
ral of degrees" for "graduate-level degrees" in section 
catchline. 

Subsec. (a). Pub. L. 108-375, §556(a), substituted "may 
confer academic degrees as follows:" for "may confer — 
" in introductory provisions, "The" for "the" in pars. 
(1) to (3), period for semicolon in par. (1), and period for 
"; and" in par. (2) and added par. (4). 

1999— Pub. L. 106-65, § 543(b)(1), substituted "graduate- 
level degrees" for "master of airpower art and science" 
in section catchline. 

Subsec. (a). Pub. L. 106-65, § 543(a), amended heading 
and text of subsec. (a) generally. Prior to amendment, 
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text read as follows: "Upon the recommendation of the 
faculty of the School of Advanced Airpower Studies of 
the Air University, the Commander of the university 
may confer the degree of master of airpower art and 
science upon graduates of the school who fulfill the re- 
quirements for the degree." 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable to any de- 
gree granting authority established, modified, or redes- 
ignated on or after Oct. 14, 2008, for an Institution of 
professional military education referred to In such 
amendment, see section 543(j) of Pub. L. 110-417, set out 
as a note under section 2161 of this title. 

Effective Date 

Section 913(b) of Pub. L. 103-337 provided that: "The 
authority provided by section 9317(a) of title 10, United 
States Code, as added by subsection (a), shall become 
effective on the date on which the Secretary of Edu- 
cation determines that the requirements established by 
the School of Advanced Airpower Studies of the Air 
University for the degree of master of airpower art and 
science are In accordance with generally applicable re- 
quirements for a degree of master of arts or a degree of 
master of science." 

§9319. Recruit basic training: separate housing 
for male and female recruits 

(a) Physically Separate Housing. — (1) The 
Secretary of the Air Force shall provide for 
housing male recruits and female recruits sepa- 
rately and securely from each other during basic 
training. 

(2) To meet the requirements of paragraph (1), 
the sleeping and latrine areas provided for 
male recruits shall be physically separated from 
the sleeping and latrine areas provided for 
female recruits by permanent walls, and the 
areas for male recruits and the areas for female 
recruits shall have separate entrances. 

(3) The Secretary shall ensure that, when a re- 
cruit is in an area referred to in paragraph (2), 
the area is supervised by one or more persons 
who are authorized and trained to supervise the 
area. 

(b) Alternative Separate Housing.— If male 
recruits and female recruits cannot be housed as 
provided under subsection (a) by October 1, 2001, 
at a particular installation, the Secretary of the 
Air Force shall require (on and after that date) 
that male recruits in basic training at such in- 
stallation be housed in barracks or other troop 
housing facilities that are only for males and 
that female recruits in basic training at such in- 
stallation be housed in barracks or other troop 
housing facilities that are only for females. 

(c) Construction Planning.— In planning for 
the construction of housing to be used for hous- 
ing recruits during basic training, the Secretary 
of the Air Force shall ensure that the housing is 
to be constructed in a manner that facilitates 
the housing of male recruits and female recruits 
separately and securely from each other. 

(d) Basic Training Defined.— In this section, 
the term "basic training" means the initial 
entry training program of the Air Force that 
constitutes the basic training of new recruits. 

(Added Pub. L. 105-261, div. A, title V, § 521(c)(1), 
Oct. 17, 1998, 112 Stat. 2011.) 

Implementation 

Pub. L. 105-261, dlv. A, title V, § 521(c)(3), Oct. 17, 1998, 
112 Stat. 2012, provided that: "The Secretary of the Air 



Force shall Implement section 9319 of title 10, United 
States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

§ 9320. Recruit basic training: privacy 

The Secretary of the Air Force shall require 
that access by military training instructors and 
other training personnel to a living area in 
which recruits are housed during basic training 
shall be limited after the end of the training 
day, other than in the case of an emergency or 
other exigent circumstance, to military training 
instructors and other training personnel who are 
of the same sex as the recruits housed in that 
living area or to superiors in the chain of com- 
mand of those recruits who, if not of the same 
sex as the recruits housed in that living area, 
are accompanied by a member (other than a re- 
cruit) who is of the same sex as the recruits 
housed in that living area. 

(Added Pub. L. 105-261, div. A, title V, § 522(c)(1), 
Oct. 17, 1998, 112 Stat. 2013.) 

Implementation 

Pub. L. 105-261, div. A, title V, § 522(c)(3), Oct. 17, 1998, 
112 Stat. 2013, provided that: "The Secretary of the Air 
Force shall Implement section 9320 of title 10, United 
States Code, as added by paragraph (1), as rapidly as 
feasible and shall ensure that the provisions of that 
section are applied to all recruit basic training classes 
beginning not later than the first such class that enters 
basic training on or after April 15, 1999." 

CHAPTER 903— UNITED STATES AIR FORCE 
ACADEMY 

See. 

9331. Establishment; Superintendent; faculty. 

9332. Departments and professors: titles. 

9333. Superintendent; faculty: appointment and de- 

tail. 

9333a. Superintendent: condition for detail to posi- 
tion. 

9334. Command and supervision. 

9335. Dean of the Faculty. 

9336. Permanent professors; director of admissions. 

9337. Chaplain. 

9338. Civilian faculty: number; compensation. 

9341. Faculty and other officers: leaves of absence. 
9341a. Cadets: appointment by the President. 

9342. Cadets: appointment; numbers, territorial 

distribution. 

9343. Cadets: appointment; to bring to full 

strength. 

9344. Selection of persons from foreign countries. 

9345. Exchange program with foreign military 

academies. 

9345a. Foreign and cultural exchange activities. 

9346. Cadets: requirements for admission. 

9347. Cadets; nominees: effect of redistrictlng of 

9348. Cadets: agreement to serve as officer. 

9349. Cadets: organization; service; Instruction. 

9350. Cadets: clothing and equipment. 

9351. Cadets: deficiencies In conduct or studies; ef- 

fect of failure on successor. 

9352. Cadets: hazing. 

9353. Cadets: degree and commission on gradua- 

tion. 

9354. Buildings and grounds: buildings for religious 

worship. 

9355. Board of Visitors. 

9356. Acceptance of guarantees with gifts for major 

projects. 
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Sec. 

9357. Grants for faculty research for scientific, lit- 
erary, and educational purposes: accept- 
ance; authorized grantees. 

9359. Mixed-funded athletic and recreational extra- 

curricular programs: authority to manage 
appropriated funds in same manner as non- 
appropriated funds. 

9360. Cadets: charges and fees for attendance; limi- 

tation. 

9361. Policy on sexual harassment and sexual vio- 

lence. 

9362. Support of athletic programs. 

Amendments 

2009— Pub. L. 111-84, div. A, title V, § 528(b), Oct. 28, 
2009, 123 Stat. 2290, added item 9362. 

2008— Pub. Li. 110-417, [div. A], title V, § 541(c)(2), Oct. 
14, 2008, 122 Stat. 4456, added item 9345a. 

2006— Pub. Li. 109-364, div. A, title X, § 1071(g)(2), Oct. 
17, 2006, 120 Stat. 2402, made technical correction to di- 
rectory language of Pub. L. 108-375, § 544(c)(2). See 2004 
Amendment note below. 

Pub. L. 109-364, div. A, title V, § 532(d)(3), Oct. 17, 2006, 
120 Stat. 2206, added item 9361. 

2004— Pub. L. 108-375, div. A, title V, § 545(c)(2), Oct. 28, 
2004, 118 Stat. 1909, added item 9360. 

Pub. L. 108-375, div. A, title V, § 544(c)(2), Oct. 28, 2004, 
118 Stat. 1907, as amended by Pub. L. 109-364, div. A, 
title X, § 1071(g)(2), Oct. 17, 2006, 120 Stat. 2402, added 
item 9359. 

1999— Pub. L. 106-65, div. A, title V, § 532(a)(4)(F), div. 
B, title XXVIII, § 2871(c)(2), Oct. 5, 1999, 113 Stat. 604, 
877, added items 9333a and 9356. 

1998— Pub. L. 105-261, div. A, title X, § 1063(c)(2), Oct. 
17, 1998, 112 Stat. 2132, added item 9357. 

1997— Pub. L. 105-85, div. A, title V, § 542(c)(2), Nov. 18, 
1997, 111 Stat. 1743, added item 9345. 

1996— Pub. L. 104-106, div. A, title V, § 533(c)(2), Feb. 
10, 1996, 110 Stat. 315, struck out item 9356 "Athletics 
program: athletic director; nonappropriated fund ac- 
count". 

1994— Pub. L. 103-337, div. A, title V, § 556(c)(2), Oct. 5, 
1994, 108 Stat. 2775, added item 9356. 

1993— Pub. L. 103-160, div. A, title V, §533(b)(2), Nov. 
30, 1993, 107 Stat. 1658, added item 9338. 

1989— Pub. L. 101-189, div. A, title V, § 515(b)(2), Nov. 
29, 1989, 103 Stat. 1441, substituted "director of admis- 
sions" for "registrar" in item 9336. 

1983— Pub. L. 98-94, title X, § 1004(c)(3), Sept. 24, 1983, 
97 Stat. 660, substituted "Selection of persons from for- 
eign countries" for "Selection of persons from Canada 
and American Republics" in item 9344, and struck out 
item 9345 "Selection of Filipinos". 

1981— Pub. L. 97-60, title II, § 203(c)(2)(B), Oct. 14, 1981, 
95 Stat. 1006, added item 9341a. 

1958— Pub. L. 85-600, §1(23), Aug. 6, 1958, 72 Stat. 524, 
inserted "; registrar" in item 9336. 

§9331. Establishment; Superintendent; faculty 

(a) There is in the Department of the Air 
Force an Air Force Academy (hereinafter in this 
chapter referred to as the "Academy") for the 
instruction and preparation for military service 
of selected persons called "Air Force cadets". 
The organization of the Academy shall be pre- 
scribed by the Secretary of the Air Force. 

(b) There shall be at the Academy the follow- 
ing: 

(1) A Superintendent. 

(2) A Dean of the Faculty. 

(3) A Commandant of Cadets. 

(4) 23 permanent professors. 

(5) A chaplain. 

(6) A director of admissions. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 561; Pub. L. 
85-600, §1(19), Aug. 6, 1958, 72 Stat. 523; Pub. L. 



96-513, title V, §514(10), Dec. 12, 1980, 94 Stat. 
2935; Pub. L. 101-189, div. A, title V, § 515(a)(1), 
Nov. 29, 1989, 103 Stat. 1441; Pub. L. 102-484, div. 
A, title V, § 523(b), Oct. 23, 1992, 106 Stat. 2410; 
Pub. L. 103-160, div. A, title V, § 533(b)(3), Nov. 30, 
1993, 107 Stat. 1658; Pub. L. 108-136, div. A, title 
V, § 529(c)(1), Nov. 24, 2003, 117 Stat. 1471; Pub. L. 
110-417, [div. A], title V, §545, Oct. 14, 2008, 122 
Stat. 4466.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9331(a) 


10:1851. 


R.S. 1309; Feb. 18, 1896, 




10:1854. 


ch. 22 (less proviso). 29 


9331(b) 


10:1061. 


Stat. 8. 




10:1087. 


June 26, 1946, ch. 495. §§1. 




10:1089 (1st 20 words). 


3 (1st 20 words). 60 






Stat. 312. 






Apr. 1, 1954. ch. 127, §§2, 






5, 68 Stat. 47, 48. 



In subsection (b), reference to the senior instructors 
of artillery, cavalry, and infantry, and the master of 
the sword, in 10:1061, are omitted as obsolete. The 
names of the other departments are omitted as inap- 
plicable to the Air Force. The departmental names will 
be established under section 9332 of this title. The 
words "and one assistant professor", in 10:1061, are 
omitted as superseded by section 9333 of this title. 
10:1061 (words before colon) is omitted as inapplicable 
to the Air Force. 10:1854 (less last sentence) is omitted 
as executed by the inclusion in this chapter of the laws 
applicable to the Air Force Academy. 10:1087 (proviso) 
is omitted as inapplicable to the Air Force. 

Subsection (b)(3) is based on those laws establishing 
the various departments at the United States Military 
Academy (see revision note for section 4331 of this 
title). 

Amendments 

2008— Subsec. (b)(4). Pub. L. 110-417 substituted "23 
permanent professors" for "21 permanent professors". 

2003— Subsec. (b)(2). Pub. L. 108-136 substituted "Dean 
of the Faculty" for "dean of the Faculty, who is a per- 
manent professor". 

1993— Subsec. (c). Pub. L. 103-160 struck out subsec. 
(c) which read as follows: 

"(1) The Secretary of the Air Force may employ as 
many civilians as professors, instructors, and lecturers 
at the Academy as the Secretary considers necessary. 

"(2) The compensation of persons employed under 
this subsection shall be as prescribed by the Secretary. 

"(3) The Secretary may delegate the authority con- 
ferred by this subsection to any person in the Depart- 
ment of the Air Force to the extent the Secretary con- 
siders proper. Such delegation may be made with or 
without the authority to make successive redele- 
gations." 

1992— Subsec. (c). Pub. L. 102-484 added subsec. (c). 

1989— Subsec. (b)(6). Pub. L. 101-189 substituted "di- 
rector of admissions" for "registrar". 

1980 — Subsec. (a). Pub. L. 96-513 substituted "(herein- 
after in this chapter referred to as the Academy')" for 
", in this chapter called the Academy',". 

1958— Subsec. (b)(6). Pub. L. 85-600 added par. (6). 

Effective Date of 2003 Amendment 

Pub. L. 108-136, div. A, title V, § 529(d), Nov. 24, 2003, 
117 Stat. 1472, provided that: "The amendments made 
by this section [amending this section and sections 9335 
and 9336 of this title] shall apply with respect to any 
Dean of the Faculty of the United States Air Force 
Academy selected on or after the date of the enactment 
of this Act [Nov. 24, 2003]." 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Appropriations for the Am Force Academy After 
August 1, 1964; Requirement of Authorization in 
Subsequent Legislation; Appropriations for Ad- 
vance Planning and Minor Construction 

Pub. L. 88-390, title VI, §608, Aug. 1, 1964, 78 Stat. 364, 
provided that: "Notwithstanding the provisions of sec- 
tion 9 of the Act of April 1, 1954 (Public Law 325) as 
amended [set out below], no funds may be appropriated 
after the date of enactment of this Act [Aug. 1, 1964] for 
construction at the Air Force Academy unless appro- 
priation of such funds has been authorized in this Act 
[Military Construction Authorization Act, 1965] or any 
Act enacted after the date of enactment of this Act: 
Provided, That funds are authorized to be appropriated 
to accomplish advance planning and minor construc- 
tion at the Air Force Academy in the same manner as 
for other projects under the Act of September 28, 1951, 
as amended (31 U.S.C. 723) [10 U.S.C. 2661a(a)], and title 
10, United States Code, section 2674, as amended." 

Appropriations for Air Force Academy 

Act Apr. 1, 1954, ch. 127, 68 Stat. 47, which established 
the Air Force Academy, provided by section 9 of such 
act, as amended by act Aug. 3, 1956, ch. 939, title IV, 
§ 413(b), 70 Stat. 1018, and by Pub. L. 85-241, title V, §508, 
Aug. 30, 1957, 71 Stat. 559; Pub. L. 85-685, title III, §309, 
Aug. 20, 1958, 72 Stat. 659; Pub. L. 87-57, title III, §304, 
June 27, 1961, 75 Stat. 108; Pub. L. 90-408, title III, §304, 
July 21, 1968, 82 Stat. 385, that there was authorized to 
be appropriated not to exceed the sum of $141,978,000 to 
carry out the provisions of that Act, of which not to ex- 
ceed $26,000,000 was to be the amount so appropriated 
for any such period, not to exceed $1,858,000 might be 
utilized for the purpose of section 4 of this Act [set out 
below]. 

Temporary Buildings and Facilities 

Section 4 of act Apr. 1, 1954, ch. 127, 68 Stat. 47, pro- 
vided that for the purpose of providing temporary fa- 
cilities and enabling early operation of the Academy, 
the Secretary of the Air Force was authorized to pro- 
vide for the erection of the minimum additional num- 
ber of temporary buildings and the modification of ex- 
isting structures and facilities at an existing Air Force 
base and to provide for the proper functioning, equip- 
ping, maintaining, and repairing thereof; and to con- 
tract with civilian institutions for such operation or 
instruction as he deemed necessary. 

§ 9332. Departments and professors: titles 

The Secretary of the Air Force may prescribe 
the titles of each of the departments of instruc- 
tion and the professors of the Academy. How- 
ever, the change of the title of a department or 
officer does not affect the status, rank, or eligi- 
bility for promotion or retirement of, or other- 
wise prejudice, a professor at the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9332 


10:1061a. 


Dec. 14, 1942, ch. 729, 56 
Stat. 1049. 





The words "now or after December 14, 1942, estab- 
lished at" are omitted as surplusage. The word "prece- 
dence" is omitted as covered by the word "rank". The 
words "pay, allowances" are omitted, since they are de- 
termined by the grade held. The words "from time to 
time", "shall be known", and "operate in any case or 
on any account" are omitted as surplusage. 



§9333. Superintendent; faculty: appointment and 
detail 

(a) The Superintendent and the Commandant 
of Cadets of the Academy shall be detailed to 
those positions by the President from the offi- 
cers of the Air Force. 

(b) The permanent professors of the Academy 
shall be appointed by the President, by and with 
the advice and consent of the Senate. 

(c) The director of admissions of the Academy 
shall be appointed by the President, by and with 
the advice and consent of the Senate, and shall 
perform such duties as the Superintendent of 
the Academy may prescribe with the approval of 
the Secretary of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562; Pub. L. 
85-600, §1(20), Aug. 6, 1958, 72 Stat. 523; Pub. L. 
101-189, div. A, title V, § 515(a)(2), Nov. 29, 1989, 
103 Stat. 1441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9333(a) 


10:1062. 


R.S. 1313. 


9333(1)) 


10:1063. 


R.S. 1314 (words before 






semicolon). 



In subsection (a), the word "detailed" is substituted 
for the word "selected", since historically the offices of 
superintendent and commandant of cadets have been 
filled by detail. The words "the officers of the Air 
Force" are substituted for the words "any arm of the 
service", since the Air Force does not have statutory 
arms or corps. 10:1063 (1st sentence and 1st 26 words of 
last sentence) is omitted as covered by section 8012 of 
this title. 

In subsection (b), the words "by and with the advice 
and consent of the Senate" are inserted, since many of 
the statutes establishing particular permanent profes- 
sorships from time to time have so provided, and his- 
torically it has been the uniform practice to make 
these appointments in this manner. 10:1063 (last 14 
words) is omitted as obsolete and as covered by section 
9349(b) of this title. 

Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted "director 
of admissions" for "registrar". 
1958— Subsec. (c). Pub. L. 85-600 added subsec. (c). 

§ 9333a. Superintendent: condition for detail to 
position 

(a) Retirement. — As a condition for detail to 
the position of Superintendent of the Academy, 
an officer shall acknowledge that upon termi- 
nation of that detail the officer shall be retired 
pursuant to section 8921(a) of this title, unless 
such retirement is waived under section 8921(b) 
of this title. 

(b) Minimum Tour of Duty.— An officer who is 
detailed to the position of Superintendent of the 
Academy shall be so detailed for a period of not 
less than three years. In any case in which an of- 
ficer serving as Superintendent is reassigned or 
retires before having completed three years 
service as Superintendent, or otherwise leaves 
that position (other than due to death) without 
having completed three years service in that po- 
sition, the Secretary of the Air Force shall sub- 
mit to Congress notice that such officer left the 
position of Superintendent without having com- 
pleted three years service in that position, to- 
gether with a statement of the reasons why that 
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officer did not complete three years service in 
that position. 

(Added Pub. L. 106-65, div. A, title V, 
§ 532(a)(3)(B), Oct. 5, 1999, 113 Stat. 603; amended 
Pub. L. 108-375, div. A, title V, § 541(b)(3), Oct. 28, 
2004, 118 Stat. 1903.) 

Amendments 

2004 — Pub. L. 108-375 designated existing provisions as 
subsec. (a), inserted heading, inserted "pursuant to sec- 
tion 8921(a) of this title, unless such retirement is 
waived under section 8921(b) of this title" before period 
at end, and added subsec. (b). 

Application of Section to Superintendents Serving 
on October 5, 1999 

Section not applicable to an officer serving on Oct. 5, 
1999, in the position of Superintendent of the United 
States Military Academy, Naval Academy, or Air Force 
Academy for so long as that officer continues on and 
after that date to serve in that position without a 
break in service, see section 532(a)(5) of Pub. L. 106-65, 
set out as a note under section 3921 of this title. 

§ 9334. Command and supervision 

(a) The immediate government of the Acad- 
emy is under the Superintendent, who is also 
the commanding officer of the Academy and of 
the military post. 

(b) The permanent professors and the director 
of admissions exercise command only in the aca- 
demic department of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562; Pub. L. 
85-600, §1(21), Aug. 6, 1958, 72 Stat. 524; Pub. L. 
101-189, div. A, title V, § 515(a)(3), Nov. 29, 1989, 
103 Stat. 1441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9334(a) 


10:1042. 


R.S. 1311. 


9334(b) 


10:1079. 


June 28, 1902, ch. 1300 (1st 






proviso under "Perma- 






nent Establishment"), 






32 Stat. 409. 



In subsection (a), the words "and, in his absence, the 
next in rank" are omitted as surplusage. 

In subsection (b), reference to assimilated rank is 
omitted as superseded by section 9336 of this title. The 
words "and the associate professor" are omitted as ob- 
solete. 

Amendments 

1989— Subsec. (b). Pub. L. 101-189 substituted "direc- 
tor of admissions" for "registrar". 

1958— Subsec. (b). Pub. L. 85-600 inserted reference to 
registrar. 

§9335. Dean of the Faculty 

(a) The Dean of the Faculty is responsible to 
the Superintendent for developing and sustain- 
ing the curriculum and overseeing the faculty of 
the Academy. The qualifications, selection pro- 
cedures, training, pay grade, and retention of 
the Dean shall be prescribed by the Secretary of 
the Air Force, except that a person may not be 
appointed or assigned as Dean unless that per- 
son holds the highest academic degree in that 
person's academic field. If a person appointed as 
the Dean is not an officer on active duty, the 
person shall be appointed as a member of the 
Senior Executive Service. 



(b) While serving as Dean of the Faculty, an 
officer on active duty who holds a grade lower 
than brigadier general (or the equivalent) shall 
hold the grade of brigadier general (or the equiv- 
alent), if appointed to that grade by the Presi- 
dent, by and with the advice and consent of the 
Senate. The retirement age of an officer so ap- 
pointed is that of a permanent professor of the 
Academy. An officer so appointed is counted for 
purposes of the applicable limitation in section 
526(a) of this title on general officers on active 
duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562; Pub. L. 
85-861, §33(a)(46)(A), Sept. 2, 1958, 72 Stat. 1567; 
Pub. L. 99-661, div. A, title V, § 508(c), Nov. 14, 
1986, 100 Stat. 3867; Pub. L. 102-484, div. A, title 
V, § 521(b), Oct. 23, 1992, 106 Stat. 2409; Pub. L. 
106-65, div. A, title V, § 533(b), Oct. 5, 1999, 113 
Stat. 605; Pub. L. 108-136, div. A, title V, § 529(a), 
(b), Nov. 24, 2003, 117 Stat. 1471; Pub. L. 108-375, 
div. A, title V, §542, Oct. 28, 2004, 118 Stat. 1904.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9335(a) 
9335(b) 


10:1089 (2d sentence). 
10:1089 (less 1st 20 words, 
and less 2d sentence). 


June 26. 1946, ch. 495, §3 
(less 1st 20 words), 60 
Stat. 312. 



In subsection (b), the word "grade" is substituted for 
the word "rank". The words "pay, allowances" are 
omitted, since they are determined by the grade held. 
The words "retirement rights" are omitted as covered 
by the word "benefits". The words "There is author- 
ized", "from time to time", and "statutory" are omit- 
ted as surplusage. So much of 10:1089 as relates to the 
duties of the Dean of the Faculty is omitted as covered 
by section 8012(e) of this title. 

1958 Act 

The word "regular" is deleted [in sections 9335 and 
9336] to make clear that a Dean or professor of the 
United States Air Force Academy holds only the office 
of "Dean" or "professor" and not the office of "briga- 
dier general" or "colonel", as the case may be, even 
though he is entitled to the pay and allowances of that 
grade. 

Amendments 

2004 — Subsec. (a). Pub. L. 108-375 inserted ", except 
that a person may not be appointed or assigned as Dean 
unless that person holds the highest academic degree in 
that person's academic field" after "Secretary of the 
Air Force". 

2003— Subsec. (a). Pub. L. 108-136, § 529(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: "The Dean of the Faculty shall be ap- 
pointed as an additional permanent professor from the 
permanent professors who have served as heads of de- 
partments of instruction at the Academy." 

Subsec. (b). Pub. L. 108-136, § 529(b), in first sentence, 
substituted "on active duty" for "of the Air Force" and 
inserted "(or the equivalent)" after "brigadier general" 
in two places and, in last sentence, inserted "applica- 
ble" before "limitation" and struck out "of the Air 
Force" after "general officers". 

1999 — Pub. L. 106-65 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1992 — Pub. L. 102-484 designated subsec. (a) as entire 
section and struck out subsec. (b) which read as fol- 
lows: "The Dean has the grade of brigadier general 
while serving in such position, with the benefits au- 
thorized for regular brigadier generals of the Air Force, 
if appointed to that grade by the President, by and with 
the advice and consent of the Senate. However, the re- 
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tirement age of an officer so appointed is that of a per- 
manent professor of the Academy." 

1986— Subsec. (b). Pub. L. 99-661 amended subsec. (b) 
generally, substituting "while serving in such posi- 
tion" for "while serving as such" and "if appointed to 
that grade by the President, by and with the advice and 
consent of the Senate. However, the retirement age of 
an officer so appointed" for "except that his retirement 
age". 

1958— Subsec. (b). Pub. L. 85-861 substituted "the 
grade of brigadier general" for "the regular grade of 
brigadier general". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-136 applicable with re- 
spect to any Dean of the Faculty of the United States 
Air Force Academy selected on or after Nov. 24, 2003, 
see section 529(d) of Pub. L. 108-136, set out as a note 
under section 9331 of this title. 

Effective Date of 1986 Amendment 

Amendment by Pub. L. 99-661 applicable with respect 
to appointments or details made on or after Nov. 14, 
1986, see section 508(f) of Pub. L. 99-661, set out as an Ef- 
fective Date note under section 12210 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§9336. Permanent professors; director of admis- 
sions 

(a) A permanent professor of the Academy who 
is the head of a department of instruction, or 
who has served as such a professor for more than 
six years, has the grade of colonel. However, a 
permanent professor appointed from the Regular 
Air Force has the grade of colonel after the date 
when he completes six years of service as a pro- 
fessor, or after the date on which he would have 
been promoted had he been selected for pro- 
motion from among officers in the promotion 
zone, whichever is earlier. All other permanent 
professors have the grade of lieutenant colonel. 

(b) A person appointed as director of admis- 
sions of the Academy has the regular grade of 
lieutenant colonel, and, after he has served six 
years as director of admissions, has the regular 
grade of colonel. However, a person appointed 
from the Regular Air Force has the regular 
grade of colonel after the date when he com- 
pletes six years of service as director of admis- 
sions, or after the date on which he would have 
been promoted had he been selected for pro- 
motion from among officers in the promotion 
zone, whichever is earlier. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562; Pub. L. 
85-600, §1(22), Aug. 6, 1958, 72 Stat. 524; Pub. L. 
85-861, §33(a)(46)(B), Sept. 2, 1958, 72 Stat. 1567; 
Pub. L. 96-513, title II, § 218(b), title V, §504(24), 
Dec. 12, 1980, 94 Stat. 2886, 2917; Pub. L. 98-525, 
title V, § 533(d)(2), Oct. 19, 1984, 98 Stat. 2528; 
Pub. L. 101-189, div. A, title V, § 515(a)(4), (b)(1), 
Nov. 29, 1989, 103 Stat. 1441; Pub. L. 108-136, div. 
A, title V, § 529(c)(2), Nov. 24, 2003, 117 Stat. 1472.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9336 


10:1079a(a). 


Aug. 7, 1947, ch. 512, 
§ 520(a) 61 Stat. 912. 





The word "grade" is substituted for the word "rank". 
The words "pay, and allowances" are omitted, since 
they are determined by the grade held. 10:1079a(a) (last 
proviso), and the words "Hereafter each of", "who have 
been or may hereafter be", and "and appointed in" are 
omitted as surplusage. 

1958 Act 

The word "regular" is deleted [in sections 9335 and 
9336] to make clear that a Dean or professor of the 
United States Air Force Academy holds only the office 
of "Dean" or "professor" and not the office of "briga- 
dier general" or "colonel", as the case may be, even 
though he is entitled to the pay and allowances of that 
grade. 

Amendments 

2003— Subsec. (a). Pub. L. 108-136 struck out ", other 
than the Dean of the Faculty," after "Academy". 

1989— Pub. L. 101-189, § 515(b), substituted "director of 
admissions" for "registrar" in section catchline. 

Subsec. (b). Pub. L. 101-189, § 515(a)(4), substituted 
"director of admissions" for "registrar" in three 
places. 

1984— Subsecs. (a), (b). Pub. L. 98-525 substituted "on 
which he would have been promoted had he been se- 
lected for promotion from among officers in the pro- 
motion zone," for "when a regular officer, junior to 
him on the promotion list or active-duty list on which 
his name was carried before his appointment as a pro- 
fessor, is promoted to the regular grade of colonel,". 

1980— Subsecs. (a), (b). Pub. L. 96-513, §504(24), sub- 
stituted "after the date when a regular officer, junior 
to him on the promotion list or active-duty list on 
which his name was carried" for "after the date when 
a promotion-list officer, junior to him on the pro- 
motion list on which his name was carried". 

Subsec. (c). Pub. L. 96-513, § 218(b), struck out subsec. 
(c) which provided that, unless he is serving in a higher 
grade, an officer detailed to perform the duties of reg- 
istrar has, while performing those duties, the tem- 
porary grade of lieutenant colonel and, after perform- 
ing those duties for a period of six years, has the tem- 
porary grade of colonel. 

1958— Pub. L. 85-600, §1(22)(C), inserted "; registrar" 
in section catchline. 

Subsec. (a). Pub. L. 85-861 substituted "has the grade 
of colonel" for "has the regular grade of colonel" in 
two places, and "have the grade of lieutenant colonel" 
for "have the regular grade of lieutenant colonel". 

Pub. L. 85-600, §1(22)(A), designated existing provi- 
sions as subsec. (a). 

Subsecs. (b), (c). Pub. L. 85-600, §1(22)(B), added sub- 
secs. (b) and (c). 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-136 applicable with re- 
spect to any Dean of the Faculty of the United States 
Air Force Academy selected on or after Nov. 24, 2003, 
see section 529(d) of Pub. L. 108-136, set out as a note 
under section 9331 of this title. 

Effective Date of 1980 Amendment 

Amendment by section 218(b) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, but the authority to prescribe regu- 
lations under the amendment by Pub. L. 96-513 effec- 
tive on Dec. 12, 1980, see section 701 of Pub. L. 96-513. 

Amendment by section 504(24) of Pub. L. 96-513 effec- 
tive Sept. 15, 1981, see section 701 of Pub. L. 96-513, set 
out as a note under section 101 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective August 10, 
1956, see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Service Performed as Registrar Prior to 
August 6, 1958 

Prohibition against accrual of increase in pay or al- 
lowances for service performed prior to Aug. 6, 1958, see 
note set out under section 4336 of this title. 
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§9337. Chaplain 

There shall be a chaplain at the Academy, who 
must be a clergyman, appointed by the Presi- 
dent for a term of four years. The chaplain is en- 
titled to the same allowances for public quarters 
as are allowed to a captain, and to fuel and light 
for quarters in kind. The chaplain may be reap- 
pointed. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 562; Pub. L. 
87-651, title I, §117, Sept. 7, 1962, 76 Stat. 513.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9337 


10:1083. 
10:1137. 


Feb. 18, 1896, oh. 22 (pro- 
viso), 29 Stat. 8; May 
16, 1928, oh. 579. 45 Stat. 
573; June 2, 1945. oh. 
172, 59 Stat. 230. 





The words "The chaplain may be reappointed" are 
substituted for the words "and said chaplain shall be 
eligible for reappointment for an additional term or 
terms". The figures "$5,482.80" and "$6,714" are sub- 
stituted for the figures "$4,000" and "$5,000" to reflect 
increases in the rates of salary of that office effected 
by Federal Employees Pay Act of 1945, 59 Stat. 295, the 
Federal Employees Pay Act of 1946, 60 Stat. 216, the 
Postal Rate Revision and Federal Employees Salary 
Act of 1948, 62 Stat. 1260, and the Classification Act of 
1949, 63 Stat. 954. 

1962 ACT 

The change reflects the opinion of the Assistant Gen- 
eral Counsel, Civil Service Commission (GC:JHF:fz, 
May 4, 1959), that those parts of section 4337 and 9337 of 
title 10 that relate to the salaries of the chaplains at 
the United States Military Academy and the United 
States Air Force Academy were superseded by the Clas- 
sification Act of 1949 (5 U.S.C. 1071 et seq.). While the 
positions of chaplain at those Academies are not spe- 
cifically covered by the Act, the Act has been deter- 
mined to apply to those positions in accordance with 
section 203 thereof (5 U.S.C. 1083). 

Amendments 

1962 — Pub. L. 87-651 struck out provisions which pre- 
scribed salary of chaplain upon appointment and re- 
appointment. 

Delegation of Functions 

Functions of President under this section delegated 
to Secretary of Defense, see section 1(5) of Ex. Ord. No. 
11390, Jan. 22, 1968, 33 F.R. 841, set out as a note under 
section 301 of Title 3, The President. 

§ 9338. Civilian faculty: number; compensation 

(a) The Secretary of the Air Force may em- 
ploy as many civilians as professors, instruc- 
tors, and lecturers at the Academy as the Sec- 
retary considers necessary. 

(b) The compensation of persons employed 
under this section is as prescribed by the Sec- 
retary. 

(c) The Secretary of the Air Force may, not- 
withstanding the provisions of subchapter V of 
chapter 55 of title 5 or section 6101 of such title, 
prescribe for persons employed under this sec- 
tion the following: 

(1) The work schedule, including hours of 
work and tours of duty, set forth with such 
specificity and other characteristics as the 
Secretary determines appropriate. 



(2) Any premium pay or compensatory time 
off for hours of work or tours of duty in excess 
of the regularly scheduled hours or tours of 
duty. 

(Added Pub. L. 103-160, div. A, title V, § 533(b)(1), 
Nov. 30, 1993, 107 Stat. 1658; amended Pub. L. 
106-65, div. A, title XI, § 1107(c), Oct. 5, 1999, 113 
Stat. 778.) 

Amendments 
1999— Subsec. (c). Pub. L. 106-65 added subsec. (c). 

§9341. Faculty and other officers: leaves of ab- 
sence 

The Superintendent of the Academy may 
grant a leave of absence for the period of the 
suspension of the ordinary academic studies, 
without deduction of pay or allowances, to a 
professor, assistant professor, instructor, or 
other officer of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 563.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9341 


10:1144. 


R.S. 1330. 





The words "under regulations prescribed by the Sec- 
retary of the Army" are omitted, since the Secretary 
has inherent authority to issue regulations appropriate 
to exercising his statutory functions. 



§ 9341a. Cadets: appointment by the President 

Cadets at the Academy shall be appointed by 
the President alone. An appointment is condi- 
tional until the cadet is admitted. 

(Added Pub. L. 97-60, title II, § 203(c)(2)(A), Oct. 
14, 1981, 95 Stat. 1006.) 

Effective Date 

Section effective with respect to nominations for ap- 
pointment to the first class admitted to each Academy 
after Oct. 14, 1981, see section 203(d) of Pub. L. 97-60, set 
out as a note under section 4341a of this title. 

§9342. Cadets: appointment; numbers, territorial 
distribution 

(a) The authorized strength of Air Force Ca- 
dets of the Academy (determined for any year as 
of the day before the last day of the academic 
year) is 4,400 or such lower number as may be 
prescribed by the Secretary of the Air Force 
under subsection (j). Subject to that limitation, 
Air Force Cadets are selected as follows: 

(1) 65 cadets selected in order of merit as es- 
tablished by competitive examination from 
the children of members of the armed forces 
who were killed in action or died of, or have a 
service-connected disability rated at not less 
than 100 per centum resulting from wounds or 
injuries received or diseases contracted in, or 
preexisting injury or disease aggravated by, 
active service, children of members who are in 
a "missing status" as defined in section 551(2) 
of title 37, and children of civilian employees 
who are in "missing status" as defined in sec- 
tion 5561(5) of title 5. The determination of the 
Department of Veterans Affairs as to service 
connection of the cause of death or disability, 
and the percentage at which the disability is 
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rated, is binding- upon the Secretary of the Air 
Force. 

(2) Five cadets nominated at large by the 
Vice President or, if there is no Vice Presi- 
dent, by the President pro tempore of the Sen- 
ate. 

(3) Ten cadets from each State, five of whom 
are nominated by each Senator from that 
State. 

(4) Five cadets from each congressional dis- 
trict, nominated by the Representative from 
the district. 

(5) Five cadets from the District of Colum- 
bia, nominated by the Delegate to the House 
of Representatives from the District of Colum- 
bia. 

(6) Three cadets from the Virgin Islands, 
nominated by the Delegate in Congress from 
the Virgin Islands. 

(7) Six cadets from Puerto Rico, five of 
whom are nominated by the Resident Commis- 
sioner from Puerto Rico and one who is a na- 
tive of Puerto Rico nominated by the Gov- 
ernor of Puerto Rico. 

(8) Three cadets from Guam, nominated by 
the Delegate in Congress from Guam. 

(9) Two cadets from American Samoa, nomi- 
nated by the Delegate in Congress from Amer- 
ican Samoa. 

(10) Two cadets from the Commonwealth of 
the Northern Mariana Islands, nominated by 
the Delegate in Congress from the common- 
wealth. 

Each Senator, Representative, and Delegate in 
Congress, including the Resident Commissioner 
from Puerto Rico, is entitled to nominate 10 per- 
sons for each vacancy that is available to him 
under this section. Nominees may be submitted 
without ranking or with a principal candidate 
and 9 ranked or unranked alternates. Qualified 
nominees not selected for appointment under 
this subsection shall be considered qualified al- 
ternates for the purposes of selection under 
other provisions of this chapter. 

(b) In addition, there may be appointed each 
year at the Academy cadets as follows: 

(1) one hundred selected by the President 
from the children of members of an armed 
force who — 

(A) are on active duty (other than for 
training) and who have served continuously 
on active duty for at least eight years; 

(B) are, or who died while they were, re- 
tired with pay or granted retired or retainer 
pay; 

(C) are serving as members of reserve com- 
ponents and are credited with at least eight 
years of service computed under section 
12733 of this title; or 

(D) would be, or who died while they would 
have been, entitled to retired pay under 
chapter 1223 of this title except for not hav- 
ing attained 60 years of age; 

however, a person who is eligible for selection 
under clause (1) of subsection (a) may not be 
selected under this clause. 

(2) 85 nominated by the Secretary of the Air 
Force from enlisted members of the Regular 
Air Force. 

(3) 85 nominated by the Secretary of the Air 
Force from enlisted members of reserve com- 
ponents of the Air Force. 



(4) 20 nominated by the Secretary of the Air 
Force, under regulations prescribed by him, 
from the honor graduates of schools des- 
ignated as honor schools by the Department of 
the Army, the Department of the Navy, or the 
Department of the Air Force, and from mem- 
bers of the Air Force Reserve Officers' Train- 
ing Corps. 

(5) 150 selected by the Secretary of the Air 
Force in order of merit (prescribed pursuant to 
section 9343 of this title) from qualified alter- 
nates nominated by persons named in clauses 
(3) and (4) of subsection (a). 

(c) The President may also appoint as cadets 
at the Academy children of persons who have 
been awarded the Medal of Honor for acts per- 
formed while in the armed forces. 

(d) The Superintendent may nominate for ap- 
pointment each year 50 persons from the coun- 
try at large. Persons nominated under this para- 
graph may not displace any appointment au- 
thorized under clauses (2) through (9) of sub- 
section (a) and may not cause the total strength 
of Air Force Cadets to exceed the authorized 
number. 

(e) If the annual quota of cadets under sub- 
section (b)(1), (2), or (3) is not filled, the Sec- 
retary may fill the vacancies by nominating for 
appointment other candidates from any of these 
sources who were found best qualified on exam- 
ination for admission and not otherwise nomi- 
nated. 

(f) Each candidate for admission nominated 
under clauses (3) through (9) of subsection (a) 
must be domiciled in the State, or in the con- 
gressional district, from which he is nominated, 
or in the District of Columbia, Puerto Rico, 
American Samoa, Guam, or the Virgin Islands, 
if nominated from one of those places. 

(g) The Secretary of the Air Force may limit 
the number of cadets authorized to be appointed 
under this section to the number that can be 
adequately accommodated at the Academy as 
determined by the Secretary after consulting 
with the Committee on Armed Services of the 
Senate and the Committee on Armed Services of 
the House of Representatives, subject to the fol- 
lowing: 

(1) Cadets chargeable to each nominating au- 
thority named in subsection (a)(3) or (4) may 
not be limited to less than four. 

(2) If the Secretary limits the number of ap- 
pointments under subsection (a)(3) or (4), ap- 
pointments under subsection (b)(l)-(4) are lim- 
ited as follows: 

(A) 27 appointments under subsection 
(b)(1); 

(B) 27 appointments under subsection 
(b)(2); 

(C) 27 appointments under subsection 
(b)(3); and 

(D) 13 appointments under subsection 
(b)(4). 

(3) If the Secretary limits the number of ap- 
pointments under subsection (b)(5), appoint- 
ments under subsection (b)(2)-(4) are limited 
as follows: 

(A) 27 appointments under subsection 
(b)(2); 

(B) 27 appointments under subsection 
(b)(3); and 
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(C) 13 appointments under subsection 
(b)(4). 

(4) The limitations provided for in this sub- 
section do not affect the operation of sub- 
section (e). 

(h) The Superintendent shall furnish to any 
Member of Congress, upon the written request of 
such Member, the name of the Congressman or 
other nominating authority responsible for the 
nomination of any named or identified person 
for appointment to the Academy. 

(i) For purposes of the limitation in subsection 
(a) establishing the aggregate authorized 
strength of Air Force Cadets, the Secretary of 
the Air Force may for any year permit a vari- 
ance in that limitation by not more than one 
percent. In applying that limitation, and any 
such variance, the last day of an academic year 
shall be considered to be graduation day. 

(j)(l) Beginning with the 2003-2004 academic 
year, the Secretary of the Air Force may pre- 
scribe annual increases in the cadet strength 
limit in effect under subsection (a). For any aca- 
demic year, any such increase shall be by no 
more than 100 cadets or such lesser number as 
applies under paragraph (3) for that year. Such 
annual increases may be prescribed until the 
cadet strength limit is 4,400. 

(2) Any increase in the cadet strength limit 
under paragraph (1) with respect to an academic 
year shall be prescribed not later than the date 
on which the budget of the President is submit- 
ted to Congress under sections 1105 of title 31 for 
the fiscal year beginning in the same year as the 
year in which that academic year begins. When- 
ever the Secretary prescribes such an increase, 
the Secretary shall submit to Congress a notice 
in writing of the increase. The notice shall state 
the amount of the increase in the cadet strength 
limit and the new cadet strength limit, as so in- 
creased, and the amount of the increase in Sen- 
ior Air Force Reserve Officers' Training Corps 
enrollment under each of sections 2104 and 2107 
of this title. 

(3) The amount of an increase under paragraph 
(1) in the cadet strength limit for an academic 
year may not exceed the increase (if any) for the 
preceding academic year in the total number of 
cadets enrolled in the Air Force Senior Reserve 
Officers' Training Corps program under chapter 
103 of this title who have entered into an agree- 
ment under section 2104 or 2107 of this title. 

(4) In this subsection, the term "cadet 
strength limit" means the authorized maximum 
strength of Air Force Cadets of the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 563; Pub. L. 
87-663, §1(5), (6), Sept. 14, 1962, 76 Stat. 547; Pub. 
L. 88-276, §4(1), Mar. 3, 1964, 78 Stat. 151; Pub. L. 

89- 650, §l(l)-(3), (5), Oct. 13, 1966, 80 Stat. 896; 
Pub. L. 90-374, July 5, 1968, 82 Stat. 283; Pub. L. 

90- 623, §2(8), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 

91- 405, title II, § 204(c), Sept. 22, 1970, 84 Stat. 852; 
Pub. L. 92-365, §1(3), Aug. 7, 1972, 86 Stat. 505; 
Pub. L. 93-171, §3(l)-(4), Nov. 29, 1973, 87 Stat. 
690; Pub. L. 94-106, title VIII, § 803(b)(1), Oct. 7, 
1975, 89 Stat. 538; Pub. L. 96-513, title V, §514(11), 
Dec. 12, 1980, 94 Stat. 2935; Pub. L. 96-600, §2(c), 
Dec. 24, 1980, 94 Stat. 3493; Pub. L. 97-60, title II, 
§ 203(c)(1), Oct. 14, 1981, 95 Stat. 1006; Pub. L. 
98-94, title X, § 1005(a)(3), (b)(3), Sept. 24, 1983, 97 



Stat. 660, 661; Pub. L. 101-189, div. A, title XVI, 
§ 1621(a)(1), Nov. 29, 1989, 103 Stat. 1602; Pub. L. 
101-510, div. A, title V, § 532(c)(1), Nov. 5, 1990, 104 
Stat. 1563; Pub. L. 103-160, div. A, title V, §531, 
Nov. 30, 1993, 107 Stat. 1657; Pub. L. 103-337, div. 
A, title XVI, § 1674(c)(3), Oct. 5, 1994, 108 Stat. 
3017; Pub. L. 104-106, div. A, title V, § 532(c), title 
XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 315, 502; 
Pub. L. 105-85, div. A, title X, § 1073(a)(62), Nov. 
18, 1997, 111 Stat. 1903; Pub. L. 106-65, div. A, title 
V, § 531(b)(3), title X, §1067(1), Oct. 5, 1999, 113 
Stat. 602, 774; Pub. L. 106-398, §1 [[div. A], title 
V, § 531(c)], Oct. 30, 2000, 114 Stat. 1654, 1654A-110; 
Pub. L. 107-314, div. A, title V, § 532(c), Dec. 2, 
2002, 116 Stat. 2546; Pub. L. 108-136, div. A, title 
V, § 524(c), title X, §1031(a)(58), Nov. 24, 2003, 117 
Stat. 1464, 1603; Pub. L. 109-364, div. A, title X, 
§1071(a)(38), Oct. 17, 2006, 120 Stat. 2400; Pub. L. 
110-229, title VII, § 718(c), May 8, 2008, 122 Stat. 
869; Pub. L. 110-417, [div. A], title V, § 540(c), Oct. 
14, 2008, 122 Stat. 4454; Pub. L. 111-84, div. A, title 
V, § 527(c), Oct. 28, 2009, 123 Stat. 2288.) 

Historical and Revision Notes 



Revised 
section 



9342(a) . 



9342(b) 
9342(c) 

9342(d) 
9342(e) 

9342(f) 
9342(g) 
9342(h) 



Source (U.S. Code) 



10:1092a (1st par., less 
clauses (a) through 
(e)). 

10:1092a (clauses (a), less 
14th through 52d words 
after 4th semicolon; 
and less last 32 words). 

10:1092a (1st 13 words of 
clause (b)). 

10:1092a (1st 26 words of 
clause (c)). 

10:1092a (clause (d)). 

10:1092a (clause (e), less 
last 53 words). 

10:1092a (last par.). 

10:1098. 

10:1092a (14th through 52d 
words after 4th semi- 
colon of clause (a)). 

10:1092b (last proviso). 

10:1092a (last 32 words of 
clause (a)). 

10:1092a (clause (b), less 
1st 13 words, and less 
1st proviso). 

10:1092a (1st proviso of 
clause (b)). 

10:1092a (clause (c), less 
1st 26 words). 

10:1092a (last 53 words of 
clause (e)). 



Source (Statutes at Large) 



R.S. 1317. 

June 30, 1950, ch. 421, §§1, 
2 (last proviso). 64 stat. 
303, 304; June 3, 1954, 
ch. 251, §2, 68 Stat. 169. 



In subsection (a), the words "the authorized strength 
* * * is as follows — " are substituted for the words 
"shall be authorized and consist of the following". The 
words "at large" and "which totals two thousand four 
hundred and ninety-six", and 10:1092a (clause (d)) are 
omitted as surplusage. 

In subsection (b), the words "from whatever source of 
admission", in 10:1092a, are omitted as surplusage. 
10:1098 (words before last semicolon) is omitted as obso- 
lete. 

In subsection (c), the first 15 words are substituted 
for the words "all of which cadets shall be". The words 
"domiciled in" are substituted for the words "actual 
residents of" to conform to opinions of the Judge Advo- 
cate General of the Army (R. 29, 83; J.A.G. 351.11, Feb. 
10, 1925). 

In subsection (e)(4), the words "armed forces" are 
substituted for the description of the land or naval 
forces. The date February 1, 1955, fixed by Proclama- 
tion No. 3080 (Jan. 7, 1955; 20 F.R. 173), is substituted for 
the words "such date as shall thereafter be determined 
by Presidential proclamation or concurrent resolution 
of the Congress under section 745 of title 38". The words 
"including male and female members of * * * and all 
components thereof" are omitted as surplusage. 
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In subsection (f), the words "whether a death is serv- 
ice-connected" are substituted for the words "as to the 
service connection of the cause of death". 

In subsection (g), the words "(National Guard of the 
United States, the Air National Guard of the United 
States and Army Reserve, and the Air Force Reserve)", 
"Regular components", "by members of the National 
Guard of the United States, and the Air National Guard 
of the United States", and "established at the competi- 
tive entrance examination" are omitted as surplusage. 
The word "grades" is substituted for the words "pro- 
ficiency averages". 

In subsection (h), the words "or shall hereafter be" 
are omitted as surplusage. 

Amendments 

2009— Subsec. (a)(10). Pub. L. 111-84 substituted "Two 
cadets" for "One cadet". 

2008— Subsec. (a). Pub. L. 110-417, § 540(c)(1), sub- 
stituted "4,400 or such lower number" for "4,000 or such 
higher number" in introductory provisions. 

Subsec. (a)(10). Pub. L. 110-229 substituted "Delegate 
in Congress" for "resident representative". 

Subsec. (j)(l). Pub. L. 110-417, § 540(c)(2), struck out 
last sentence which read as follows: "However, no in- 
crease may be prescribed for any academic year after 
the 2007-2008 academic year." 

2006— Subsec. (a)(9). Pub. L. 109-364 substituted "ca- 
dets" for "cadet". 

2003— Subsec. (a)(6), (8). Pub. L. 108-136, § 524(c)(1), sub- 
stituted "Three" for "Two". 

Subsec. (a)(9). Pub. L. 108-136, § 524(c)(2), substituted 
"Two" for "One". 

Subsec. (h). Pub. L. 108-136, § 1031(a)(58), substituted 
"Superintendent" for "Secretary of the Air Force". 

2002— Subsec. (a). Pub. L. 107-314, § 532(c)(1), inserted 
before period at end of first sentence "or such higher 
number as may be prescribed by the Secretary of the 
Air Force under subsection (j)". 

Subsec. (j). Pub. L. 107-314, § 532(c)(2), added subsec. 
(j). 

2000— Subsec. (b)(1)(B). Pub. L. 106-398, §1 [[div. A], 
title V, §531(c)(l)], struck out ", other than those 
granted retired pay under section 12731 of this title (or 
under section 1331 of this title as in effect before the ef- 
fective date of the Reserve Officer Personnel Manage- 
ment Act)" after "retired or retainer pay". 

Subsec. (b)(1)(C), (D). Pub. L. 106-398, §1 [[div. A], title 
V, § 531(c)(2)], added subpars. (C) and (D). 

1999— Subsec. (a). Pub. L. 106-65, § 531(b)(3)(A), sub- 
stituted "(determined for any year as of the day before 
the last day of the academic year) is 4,000. Subject to 
that limitation, Air Force Cadets are selected as fol- 
lows:" for "is as follows:" in introductory provisions. 

Subsec. (g). Pub. L. 106-65, §1067(1), substituted "and 
the Committee on Armed Services" for "and the Com- 
mittee on National Security" in introductory provi- 
sions. 

Subsec. (i). Pub. L. 106-65, § 531(b)(3)(B), added subsec. 
(i). 

1997— Subsec. (a)(10). Pub. L. 105-85 substituted "Mar- 
iana" for "Marianas". 

1996— Subsec. (a)(10). Pub. L. 104-106, § 532(c), added 
par. (10). 

Subsec. (g). Pub. L. 104-106, § 1502(a)(1), substituted 
"Committee on Armed Services of the Senate and the 
Committee on National Security of the House of Rep- 
resentatives" for "Committees on Armed Services of 
the Senate and House of Representatives". 

1994— Subsec. (b)(1)(B). Pub. L. 103-337 substituted 
"section 12731 of this title (or under section 1331 of this 
title as in effect before the effective date of the Reserve 
Officer Personnel Management Act)" for "section 1331 
of this title". 

1993 — Subsec. (a). Pub. L. 103-160, in concluding provi- 
sions, substituted "10 persons" for "a principal can- 
didate and nine alternates" and inserted at end "Nomi- 
nees may be submitted without ranking or with a prin- 
cipal candidate and 9 ranked or unranked alternates. 
Qualified nominees not selected for appointment under 



this subsection shall be considered qualified alternates 
for the purposes of selection under other provisions of 
this chapter." 

1990— Subsec. (a)(8) to (10). Pub. L. 101-510, 
§ 532(c)(1)(A), redesignated els. (9) and (10) as (8) and (9), 
respectively, and struck out former cl. (8) which read as 
follows: "One cadet nominated by the Administrator of 
the Panama Canal Commission from the children of ci- 
vilian personnel of the United States Government re- 
siding in the Republic of Panama who are citizens of 
the United States." 

Subsec. (d). Pub. L. 101-510, § 532(c)(1)(B), substituted 
"clauses (2) through (9)" for "clauses (2)-(7), (9), or 
(10)". 

Subsec. (f). Pub. L. 101-510, § 532(c)(1)(C), substituted 
"clauses (3) through (9)" for "clauses (3)-(7), (9) and 
(10)". 

1989— Subsec. (a)(1). Pub. L. 101-189 substituted "De- 
partment of Veterans Affairs" for "Veterans' Adminis- 
tration". 

1983— Subsec. (a)(8). Pub. L. 98-94, § 1005(b)(3), sub- 
stituted: "One cadet nominated by the Administrator 
of the Panama Canal Commission from the children of 
civilian personnel of the United States Government re- 
siding in the Republic of Panama who are citizens of 
the United States" for "One cadet nominated by the 
Governor of the Panama Canal from the children of ci- 
vilians residing in the Canal Zone or the children of ci- 
vilian personnel of the United States Government, or 
the Panama Canal Company, residing in the Republic 
of Panama". 

Subsec. (a)(10). Pub. L. 98-94, § 1005(a)(3), substituted 
"One cadet from American Samoa, nominated by the 
Delegate in Congress from American Samoa" for "One 
cadet from American Samoa nominated by the Sec- 
retary of the Air Force upon recommendation of the 
Governor of American Samoa". 

1981 — Subsec. (d). Pub. L. 97-60 substituted provisions 
authorizing the Superintendent to nominate for ap- 
pointment each year 50 persons from the country at 
large for provisions that all cadets were to be appointed 
by the President and that all such appointments were 
conditional until the cadets were admitted. See section 
9341a of this title. 

1980— Subsec. (a)(6), (9). Pub. L. 96-600 substituted 
"Two cadets" for "One cadet". 

Subsec. (h). Pub. L. 96-513 substituted "The" for "Ef- 
fective beginning with the nominations for appoint- 
ment to the Academy in the calendar year 1964, the". 

1975— Subsecs. (a)(1), (8), (b)(1), (c). Pub. L. 94-106 sub- 
stituted "children" for "sons" wherever appearing. 

1973— Subsec. (a)(6). Pub. L. 93-171, §3(1), substituted 
"One cadet from the Virgin Islands, nominated by the 
Delegate in Congress from the Virgin Islands" for 
"Five cadets from each Territory, nominated by the 
Delegate in Congress from that Territory". 

Subsec. (a)(9). Pub. L. 93-171, §3(2), struck out ref- 
erence to American Samoa and Virgin Islands. 

Subsec. (a)(10). Pub. L. 93-171, §3(3), added cl. (10). 

Subsec. (f). Pub. L. 93-171, §3(4), substituted ", (9) and 
(10) of subsection (a)" for "and (9) of subsection (a)" 
and struck out reference to Territory. 

1972— Subsec. (a)(1). Pub. L. 92-365 increased number 
of Air Force Cadets from 40 to 65 and added sons of 
members who are in missing status and sons of civilian 
employees who are in missing status as eligible for 
competitive examination. 

1970— Subsec. (a)(5). Pub. L. 91-405 substituted "dele- 
gate to the House of Representatives from the District 
of Columbia" for "Commissioner of that District". 

1968 — Subsec. (a). Pub. L. 90-374 increased from five to 
nine the number of alternates for each vacancy each 
Senator, Representative, and Delegate in Congress, in- 
cluding the Resident Commissioner from Puerto Rico, 
is entitled to nominate. 

Subsec. (a)(5). Pub. L. 90-623 substituted "Commis- 
sioner" for "Commissioners". 

1966— Subsec. (a)(1). Pub. L. 89-650, §1(1), provided for 
selection of cadets to the Air Force Academy from sons 
of members of the armed forces who have a 100 per cen- 
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turn service-connected disability and removed the limi- 
tation to active service during World War I or World 
War II or after June 26, 1950, and before Feb. 1, 1955. 

Subsec. (a)(2). Pub. L. 89-650, §1(2), provided for nomi- 
nations to Air Force Academy by President pro tem- 
pore of Senate if there is no "Vice President. 

Subsec. (b)(1). Pub. L. 89-650, §1(3), increased number 
of Presidential appointments to Air Force Academy 
from 75 to 100, provided for selection of eligible persons 
as stated in items (A) and (B), previously chosen from 
sons of members of regular components, and declared 
persons eligible under subsec. (a)(1) ineligible under 
subsec. (b)(1) of this section. 

Subsec. (b)(3). Pub. L. 89-650, §1(5), substituted "re- 
serve components of the Air Force" for "the Air Force 
Reserve". 

1964 — Pub. L. 88-276 amended section generally, and 
among other changes, in the noncompetitive appoint- 
ments, increased the number of cadets nominated by 
the Vice President from three to five, each Senator, 
Representative and Delegate from 4 to 5, and the Com- 
missioner of Puerto Rico from 4 to 5, authorized the 
Governor of Puerto Rico to appoint one cadet, each 
Senator, Representative and Delegate to nominate a 
principal and five alternates for each vacancy, and, in 
the competitive appointments, permitted the President 
to appoint 75 cadets annually from the sons of members 
of the Regular components, instead of a cumulative 
total of 89, the Secretary of the Air Force to appoint 85 
cadets annually from enlisted members of the Regular 
Air Force, instead of a cumulative total of 90, 85 annu- 
ally from enlisted members of the Air Force Reserve, 
instead of a cumulative total of 90, 20 annually from 
honor graduates of designated honor schools and the 
A.F.R.O.T.C., instead of a cumulative total of 40 from 
honor schools only, 150 annually, in order of merit, 
from among the qualified alternates nominated by 
Members of Congress, and when the quota of cadets se- 
lected under subsec. (b)(1), (2), (3) is not filled, to fill 
the vacancies by appointing those best qualified from 
any of the three sources, decreased the number of ca- 
dets nominated by the Commissioners of the District of 
Columbia from 6 to 5, and by the Governor of the Pan- 
ama Canal from 2 to 1, limited appointments to the 
number that can be adequately accommodated at the 
Academy, within the limitation that congressional ap- 
pointments cannot be limited to less than four, and if 
limited, a priority of selection is established for the 
other categories, and, beginning in 1964, the Secretary 
may upon request of a Member of Congress, furnish him 
the name of any nominating authority responsible for 
the nomination of any identified person to the Acad- 
emy. 

1962— Subsec. (a)(10). Pub. L. 87-663, §1(5), added cl. 
(10). 

Subsec. (c). Pub. L. 87-663, §1(6), inserted references 
to American Samoa, Guam, and the "Virgin Islands, and 
substituted "Clauses (l)-(5) and (10)" for "clauses 
(D-(5)". 

Effective Date of 2009 Amendment 

Amendment by Pub. L. 111-84 applicable with respect 
to appointments to the United States Air Force Acad- 
emy beginning with the first class of candidates nomi- 
nated for appointment after Oct. 28, 2009, see section 
527(d) of Pub. L. 111-84, set out as a note under section 
4342 of this title. 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-417 applicable with re- 
spect to academic years at the Air Force Academy 
after the 2007-2008 academic year, see section 540(d) of 
Pub. L. 110-417, set out as a note under section 4342 of 
this title. 

Effective Date of 2003 Amendment 

Amendment by section 524(c) of Pub. L. 108-136 appli- 
cable with respect to nomination of candidates for ap- 
pointment to United States Air Force Academy for 



classes entering after Nov. 24, 2003, see section 524(d) of 
Pub. L. 108-136, set out as a note under section 4342 of 
this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1981 Amendment 

Amendment by Pub. L. 97-60 effective with respect to 
nominations for appointment to the first class admit- 
ted to each Academy after Oct. 14, 1981, see section 
203(d) of Pub. L. 97-60, set out as an Effective Date note 
under section 4341a of this title. 

Effective Date of 1980 Amendments 

Amendment by Pub. L. 96-600 effective beginning 
with nominations for appointment to the service acad- 
emies for academic years beginning more than one year 
after Dec. 24, 1980, see section 2(d) of Pub. L. 96-600, set 
out as a note under section 4342 of this title. 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1973 Amendment 

Amendment by Pub. L. 93-171 effective beginning 
with the nominations for appointment to the service 
academies in the calendar year 1974, see section 4 of 
Pub. L. 93-171, set out as a note under section 4342 of 
this title. 

Effective Date of 1970 Amendment 

Amendment by Pub. L. 91-405 effective Sept. 22, 1970, 
see section 206(b) of Pub. L. 91-405, set out as an Effec- 
tive Date note under section 25a of Title 2, The Con- 
gress. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Effective Date; Interim System for Appointment 
of Cadets 

Section 52(b) of act Aug. 10, 1956, as amended by Pub. 
L. 85-182, Aug. 28, 1957, 71 Stat. 463, provided that sec- 
tion 9342(a) of Title 10, Armed Forces would take effect 
four years after the entrance of the initial class at the 
United States Air Force Academy. However, for the 
four-year period beginning with the class of cadets en- 
tering in July 1959, not more than one quarter of the 
number of cadets authorized by clause (1), (2), (3), (4), 
(7), or (8) of that section could be appointed in any one 
academic year; two of the number of cadets authorized 
by clause (5) of that section could be appointed in the 
first and third years of that four-year period, and not 
more than one of the number authorized by it could be 
appointed in the second and fourth years of that period; 
and one cadet authorized by clause (6) of that section 
could be appointed in the first two years of that four- 
year period, and not more than one of the number au- 
thorized by it could be appointed in the second two 
years of that period. In addition, during that four-year 
period, the nominating authority named in clauses (1) 
to (6) of that section could select for each cadet allo- 
cated to him for the year concerned a principal can- 
didate and not more than ten alternate candidates, or 
he could nominate as many candidates as the Secretary 
prescribed and authorize the Secretary to select the 
principal candidates in order of merit as determined by 
competitive examination. In carrying out section 9343 
of Title 10, during that four-year period, only qualified 
alternates who were nominated by the authorities 
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named in clauses (1) to (4) of section 9342(a) could be 
nominated for appointment as cadets. Not more than 
one qualified alternate nominated by any one authority 
named in those classes could be appointed as a cadet, 
after nomination under section 9343, during each year 
of that four-year period. 

Limitation on Number of Cadets and Midshipmen 
Authorized To Attend Service Academies 

Authorized strength of service academies not to ex- 
ceed 4,000 per academy for class years beginning after 
1994, and any reduction in number of appointments not 
to be achieved by reduction in number of appointments 
under subsec. (a) of this section, see section 511 of Pub. 
L. 102-190, set out as a note under section 4342 of this 
title. 

Eligibility op Female Individuals for Appointment 
and Admission to Service Academies; Uniform Ap- 
plication of Academic and Other Standards to 
Male and Female Individuals 

Secretary required to take such action as may be 
necessary and appropriate to insure that (1) female in- 
dividuals shall be eligible for appointment and admis- 
sion to the United States Air Force Academy, begin- 
ning with appointments to such academy for the class 
beginning in calendar year 1976, and (2) the academic 
and other relevant standards required for appointment, 
admission, training, graduation, and commissioning of 
female individuals shall be the same as those required 
for male individuals, except for those minimum essen- 
tial adjustments in such standards required because of 
physiological differences between male and female indi- 
viduals, see section 803(a) of Pub. L. 94-106, set out as 
a note under section 4342 of this title. 

Secretary To Implement Policy of Expeditious 
Admission of Women to the Academy 

Secretary to continue to exercise the authority 
granted under this chapter and chapters 403 and 603 of 
this title, but such authority to be exercised within a 
program providing for the orderly and expeditious ad- 
mission of women to the Academy, consistent with the 
needs of the services, see section 803(c) of Pub. L. 
94-106, set out as a note under section 4342 of this title. 

§9343. Cadets: appointment; to bring to full 
strength 

If it is determined that, upon the admission of 
a new class to the Academy, the number of ca- 
dets at the Academy will be below the author- 
ized number, the Secretary of the Air Force may 
fill the vacancies by nominating additional ca- 
dets from qualified candidates designated as al- 
ternates and from other qualified candidates 
who competed for nomination and are rec- 
ommended and found qualified by the Academy 
Board. At least three-fourths of those nomi- 
nated under this section shall be selected from 
qualified alternates nominated by the persons 
named in clauses (2) through (8) of section 
9342(a) of this title, and the remainder from 
qualified candidates holding competitive nomi- 
nations under any other provision of law. An ap- 
pointment under this section is an additional 
appointment and is not in place of an appoint- 
ment otherwise authorized by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 564; Pub. L. 

88- 276, §4(2), Mar. 3, 1964, 78 Stat. 153; Pub. L. 

89- 718, §46, Nov. 2, 1966, 80 Stat. 1121; Pub. L. 
93-171, §3(5), Nov. 29, 1973, 87 Stat. 691; Pub. L. 
101-510, div. A, title V, § 532(a)(2), (c)(2), Nov. 5, 
1990, 104 Stat. 1563, 1564.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9343 


10:1092d. 


June 30. 1950, ch. 421, §4, 
64 Stat. 305. 





The words "If it is determined" are substituted for 
the words "When upon determination". The words 
"within his discretion" are omitted as covered by the 
word "may". The words "within the capacity of the 
Academy", "from the remaining sources of admission 
authorized by law", and "to be admitted in such class" 
are omitted as surplusage. The words "by the persons 
named in clauses (l)-(6) of section 9342(a), and clause (2) 
of section 9342(e), of this title" are substituted for the 
words "by the Vice President, Members of the Senate 
and House of Representatives of the United States, 
Delegates and Resident Commissioners, the Commis- 
sioners of the District of Columbia, and the Governor of 
the Canal Zone". The words "under any other provision 
of law" are substituted for the words "from sources au- 
thorized by law other than those holding such alternate 
appointments". 

Amendments 

1990— Pub. L. 101-510, § 532(a)(2), (c)(2), amended sec- 
tion identically, substituting "clauses (2) through (8)" 
for "clauses (2)-(9)". 

1973— Pub. L. 93-171 substituted "clauses (2)-(9) of sec- 
tion 9342(a)" for "clauses (2)-(8) of section 9342(a)". 

1966— Pub. L. 89-718 substituted "Academy Board" for 
"Faculty". 

1964 — Pub. L. 88-276, among other changes, increased 
percentage of nominees to be selected from two-thirds 
to three-fourths, and struck out "as are necessary to 
meet the needs of the Air Force, but not more than the 
authorized strength of Air Force cadets" after "the 
Faculty". 

Effective Date of 1973 Amendment 

For effective date of amendment by Pub. L. 93-171, 
see section 4 of Pub. L. 93-171, set out as a note under 
section 4342 of this title. 

Number of Alternate Appointees From Congres- 
sional Sources Not To Be Reduced Because of 
Additional Presidential Appointments 

Nonreduction of number of appointees from congres- 
sional sources under this section because of additional 
Presidential appointments under section 9342(b) (1) of 
this title, see section 2 of Pub. L. 89-650, set out as a 
note under section 4343 of this title. 

§ 9344. Selection of persons from foreign coun- 
tries 

(a)(1) The Secretary of the Air Force may per- 
mit not more than 60 persons at any one time 
from foreign countries to receive instruction at 
the Academy. Such persons shall be in addition 
to the authorized strength of the Air Force Ca- 
dets of the Academy under section 9342 of this 
title. 

(2) The Secretary of the Air Force, upon ap- 
proval by the Secretary of Defense, shall deter- 
mine the countries from which persons may be 
selected for appointment under this section and 
the number of persons that may be selected 
from each country. The Secretary of the Air 
Force may establish entrance qualifications and 
methods of competition for selection among in- 
dividual applicants under this section and shall 
select those persons who will be permitted to re- 
ceive instruction at the Academy under this sec- 
tion. 

(3) In selecting persons to receive instruction 
under this section from among applicants from 
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the countries approved under paragraph. (2), the 
Secretary of the Air Force shall give a priority 
to persons who have a national service obliga- 
tion to their countries upon graduation from the 
Academy. 

(b) (1) A person receiving instruction under 
this section is entitled to the pay, allowances, 
and emoluments of a cadet appointed from the 
United States, and from the same appropria- 
tions. 

(2) Each foreign country from which a cadet is 
permitted to receive instruction at the Academy 
under this section shall reimburse the United 
States for the cost of providing such instruction, 
including the cost of pay, allowances, and 
emoluments provided under paragraph (1). The 
Secretary of the Air Force shall prescribe the 
rates for reimbursement under this paragraph, 
except that the reimbursement rates may not be 
less than the cost to the United States of provid- 
ing such instruction, including pay, allowances, 
and emoluments, to a cadet appointed from the 
United States. 

(3) The Secretary of Defense may waive, in 
whole or in part, the requirement for reimburse- 
ment of the cost of instruction for a cadet under 
paragraph (2). In the case of a partial waiver, 
the Secretary shall establish the amount 
waived. 

(c) (1) Except as the Secretary of the Air Force 
determines, a person receiving instruction under 
this section is subject to the same regulations 
governing admission, attendance, discipline, res- 
ignation, discharge, dismissal, and graduation 
as a cadet at the Academy appointed from the 
United States. The Secretary may prescribe reg- 
ulations with respect to access to classified in- 
formation by a person receiving instruction 
under this section that differ from the regula- 
tions that apply to a cadet at the Academy ap- 
pointed from the United States. 

(2) A person receiving instruction under this 
section is not entitled to an appointment in an 
armed force of the United States by reason of 
graduation from the Academy. 

(d) A person receiving instruction under this 
section is not subject to section 9346(d) of this 
title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 564; Pub. L. 
98-94, title X, § 1004(c)(1), Sept. 24, 1983, 97 Stat. 
659; Pub. L. 105-85, div. A, title V, § 543(c), Nov. 
18, 1997, 111 Stat. 1744; Pub. L. 106-65, div. A, title 
V, §534(c), Oct. 5, 1999, 113 Stat. 605; Pub. L. 
106-398, §1 [[div. A], title V, § 532(c)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-110; Pub. L. 107-107, div. A, 
title V, § 533(c)(1), (2), Dec. 28, 2001, 115 Stat. 
1106.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9344(a) 

9344(b) 
9344(0) 


10:1093c (less 3d and last 

sentences). 
10:1093c (3d sentence). 
10:1093c (last sentence). 


June 26, 1946. ch. 493, §1. 
60 Stat. 311; June 1. 
1948. ch. 357, §2. 62 
Stat. 280. 



In subsection (a), the words "at West Point, New 
York" are omitted as inapplicable to the Air Force. 

In subsection (b), the words "is entitled to" are sub- 
stituted for the words "shall receive". The words "per- 
formed in proceeding" are omitted as surplusage. The 
words "continental limits" are omitted, since section 



101(1) of this title defines the United States to include 
only the States and the District of Columbia. 

In subsection (c), the words "to any office or posi- 
tion" are omitted as surplusage; 10:1093c (proviso of 
last sentence) is omitted, since 10:1099 is inapplicable to 
the Air Force and section 1321 of the Revised Statutes, 
previously codified in 10:1101, was repealed by section 
6(b) of the Act of June 30, 1950, ch. 421, 64 Stat. 305. 

Amendments 

2001— Subsec. (a)(1). Pub. L. 107-107, § 533(c)(1), sub- 
stituted "60" for "40". 

Subsec. (b)(2). Pub. L. 107-107, § 533(c)(2)(A), struck 
out "unless a written waiver of reimbursement is 
granted by the Secretary of Defense" before period at 
end of first sentence. 

Subsec. (b)(3). Pub. L. 107-107, § 533(c)(2)(B), added par. 
(3) and struck out former par. (3) which read as follows: 
"The amount of reimbursement waived under para- 
graph (2) may not exceed 50 percent of the per-person 
reimbursement amount otherwise required to be paid 
by a foreign country under such paragraph, except in 
the case of not more than 20 persons receiving instruc- 
tion at the Air Force Academy under this section at 
any one time." 

2000— Subsec. (a)(3). Pub. L. 106-398 added par. (3). 

1999— Subsec. (b)(3). Pub. L. 106-65 substituted "50 per- 
cent" for "35 percent" and "20 persons" for "five per- 
sons". 

1997— Subsec. (b)(2). Pub. L. 105-85, § 543(c)(1), sub- 
stituted ", except that the reimbursement rates may 
not be less than the cost to the United States of provid- 
ing such instruction, including pay, allowances, and 
emoluments, to a cadet appointed from the United 
States." for period at end. 

Subsec. (b)(3). Pub. L. 105-85, § 543(c)(2), added par. (3). 

1983 — Pub. L. 98-94 substituted "foreign countries" for 
"Canada and American Republics" in section catchline. 

Subsec. (a). Pub. L. 98-94 amended subsec. (a) gener- 
ally, substituting "The Secretary of the Air Force may 
permit not more than 40 persons at any one time from 
foreign countries to receive instruction at the Acad- 
emy" and "Such persons shall be in addition to the au- 
thorized strength of the Air Force Cadets of the Acad- 
emy under section 9342 of this title" for "Upon designa- 
tion by the President, the Secretary of the Air Force 
may permit not more than 20 persons at any one time 
from Canada and the American Republics, other than 
the United States, to receive instruction at the Acad- 
emy" and "However, not more than three persons from 
any one of those republics or from Canada may receive 
instruction under this section at any one time" as the 
first two sentences of subsec. (a) and designating those 
sentences as par. (1), and adding par. (2). 

Subsec. (b). Pub. L. 98-94 amended subsec. (b) gener- 
ally, designating existing provisions as par. (1), strik- 
ing out provisions that had directed that the mileage 
allowance payable to persons for travel to the Academy 
for initial admission was not limited to mileage for 
travel within the United States, and adding par. (2). 

Subsec. (c). Pub. L. 98-94 amended subsec. (c) gener- 
ally, designating first sentence of subsec. (c) as par. (1), 
inserting provisions authorizing the Secretary to pre- 
scribe regulations with respect to access to classified 
information by a person receiving instruction under 
this section that differ from the regulations that apply 
to a cadet at the Academy appointed from the United 
States, and designating the second sentence of subsec. 
(c) as par. (2). 

Subsec. (d). Pub. L. 98-94, in amending section gener- 
ally, added subsec. (d). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 533(c)(3), Dec. 28, 2001, 
115 Stat. 1106, provided that: "The amendments made 
by paragraph (2) [amending this section] shall not 
apply with respect to any person who entered the 
United States Air Force Academy to receive instruc- 
tion under section 9344 of title 10, United States Code, 
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before the date of the enactment of this Act [Dec. 28, 
2001]." 

Amendment by Pub. L. 107-107 inapplicable with re- 
spect to any academic year that began before Dec. 28, 
2001, see section 533(d) of Pub. L. 107-107, set out as a 
note under section 4344 of this title. 

Effective Date of 2000 Amendment 

Amendment by Pub. L. 106-398 applicable with re- 
spect to academic years that begin after Oct. 1, 2000, 
see section 1 [[div. A], title V, §532(d)] of Pub. L. 
106-398, set out as a note under section 4344 of this title. 

Effective Date of 1999 Amendment 

Amendment by Pub. L. 106-65 applicable with respect 
to students from a foreign country entering the United 
States Military Academy, Naval Academy, or Air Force 
Academy on or after May 1, 1999, see section 534(d) of 
Pub. L. 106-65, set out as a note under section 4344 of 
this title. 

Effective Date of 1997 Amendment 

Amendment by Pub. L. 105-85 applicable with respect 
to students from foreign country entering United 
States Military Academy, United States Naval Acad- 
emy, or United States Air Force Academy on or after 
May 1, 1998, see section 543(d) of Pub. L. 105-85, set out 
as a note under section 4344 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective one year after 
Sept. 24, 1983, and applicable to persons entering the 
Academy after such date, with subsec. (b)(2) of this sec- 
tion, as amended, not to apply to the cost of providing 
instruction to a person who, before such date, entered 
the Academy, see section 1004(d) of Pub. L. 98-94, set 
out as a note under section 4344 of this title. 

Persons From Countries Assisting U.S. in Vietnam; 
Air Force Academy Instruction; Benefits, Limita- 
tions, Restrictions, and Regulations; Oath of 
Trainees 

Air Force Academy instruction of persons from coun- 
tries assisting U.S. in Vietnam, numerical limitation, 
prohibition against appointment of graduates to the 
Armed Forces, exemption from oath, etc., see Pub. L. 
89-802, Nov. 9, 1966, 80 Stat. 1518, set out as a note under 
section 4344 of this title. 

§9345. Exchange program with foreign military 
academies 

(a) Exchange Program Authorized.— The Sec- 
retary of the Air Force may permit a student 
enrolled at a military academy of a foreign 
country to receive instruction at the Air Force 
Academy in exchange for an Air Force cadet re- 
ceiving instruction at that foreign military 
academy pursuant to an exchange agreement en- 
tered into between the Secretary and appro- 
priate officials of the foreign country. Students 
receiving instruction at the Academy under the 
exchange program shall be in addition to per- 
sons receiving instruction at the Academy under 
section 9344 of this title. 

(b) Limitations on Number and Duration of 
Exchanges. — An exchange agreement under this 
section between the Secretary and a foreign 
country shall provide for the exchange of stu- 
dents on a one-for-one basis each fiscal year. 
Not more than 100 Air Force cadets and a com- 
parable number of students from all foreign 
military academies participating in the ex- 
change program may be exchanged during any 
fiscal year. The duration of an exchange may 
not exceed the equivalent of one academic se- 
mester at the Air Force Academy. 



(c) Costs and Expenses. — (1) A student from a 
military academy of a foreign country is not en- 
titled to the pay, allowances, and emoluments of 
an Air Force cadet by reason of attendance at 
the Air Force Academy under the exchange pro- 
gram, and the Department of Defense may not 
incur any cost of international travel required 
for transportation of such a student to and from 
the sponsoring foreign country. 

(2) The Secretary may provide a student from 
a foreign country under the exchange program, 
during the period of the exchange, with subsist- 
ence, transportation within the continental 
United States, clothing, health care, and other 
services to the same extent that the foreign 
country provides comparable support and serv- 
ices to the exchanged Air Force cadet in that 
foreign country. 

(3) The Air Force Academy shall bear all costs 
of the exchange program from funds appro- 
priated for the Academy and such additional 
funds as may be available to the Academy from 
a source other than appropriated funds to sup- 
port cultural immersion, regional awareness, or 
foreign language training activities in connec- 
tion with the exchange program. 

(4) Expenditures in support of the exchange 
program from funds appropriated for the Acad- 
emy may not exceed $1,000,000 during any fiscal 
year. 

(d) Application of Other Laws.— Subsections 
(c) and (d) of section 9344 of this title shall apply 
with respect to a student enrolled at a military 
academy of a foreign country while attending 
the Air Force Academy under the exchange pro- 
gram. 

(e) Regulations.— The Secretary shall pre- 
scribe regulations to implement this section. 
Such regulations may include qualification cri- 
teria and methods of selection for students of 
foreign military academies to participate in the 
exchange program. 

(Added Pub. L. 105-85, div. A, title V, § 542(c)(1), 
Nov. 18, 1997, 111 Stat. 1742; amended Pub. L. 
106-65, div. A, title V, § 535(c), Oct. 5, 1999, 113 
Stat. 606; Pub. L. 109-364, div. A, title V, § 531(c), 
Oct. 17, 2006, 120 Stat. 2199.) 

Prior Provisions 

A prior section 9345, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 565, related to selection of Filipinos for instruc- 
tion at the Air Force Academy, prior to repeal by Pub. 
L. 98-94, title X, § 1004(c)(2), (d), Sept. 24, 1983, 97 Stat. 
660, effective one year after Sept. 24, 1983. 

Amendments 

2006— Subsec. (b). Pub. L. 109-364, § 531(c)(1), sub- 
stituted "100" for "24". 

Subsec. (c)(3). Pub. L. 109-364, § 531(c)(2)(A), sub- 
stituted "for the Academy and such additional funds as 
may be available to the Academy from a source other 
than appropriated funds to support cultural immersion, 
regional awareness, or foreign language training activi- 
ties in connection with the exchange program." for 
"for the Academy. Expenditures in support of the ex- 
change program may not exceed $120,000 during any fis- 
cal year." 

Subsec. (c)(4). Pub. L. 109-364, § 531(c)(2)(B), added par. 
(4). 

1999— Subsec. (b). Pub. L. 106-65, § 535(c)(1), sub- 
stituted "24 Air Force cadets" for "10 Air Force ca- 
dets". 

Subsec. (c)(3). Pub. L. 106-65, § 535(c)(2), substituted 
"$120,000" for "$50,000". 
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Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 1, 2008, 
see section 531(d) of Pub. L. 109-364, set out as a note 
under section 4345 of this title. 

§ 9345a. Foreign and cultural exchange activities 

(a) Attendance Authorized. — The Secretary 
of the Air Force may authorize the Air Force 
Academy to permit students, officers, and other 
representatives of a foreign country to attend 
the Air Force Academy for periods of not more 
than two weeks if the Secretary determines that 
the attendance of such persons contributes sig- 
nificantly to the development of foreign lan- 
guage, cross cultural interactions and under- 
standing, and cultural immersion of cadets. 

(b) Costs and Expenses. — The Secretary may 
pay the travel, subsistence, and similar personal 
expenses of persons incurred to attend the Air 
Force Academy under subsection (a). 

(c) Effect of Attendance. — Persons attend- 
ing the Air Force Academy under subsection (a) 
are not considered to be students enrolled at the 
Air Force Academy and are in addition to per- 
sons receiving instruction at the Air Force 
Academy under section 9344 or 9345 of this title. 

(d) Source of Funds; Limitation. — (1) The Air 
Force Academy shall bear the costs of the at- 
tendance of persons under subsection (a) from 
funds appropriated for the Air Force Academy 
and from such additional funds as may be avail- 
able to the Air Force Academy from a source, 
other than appropriated funds, to support cul- 
tural immersion, regional awareness, or foreign 
language training activities in connection with 
their attendance. 

(2) Expenditures from appropriated funds in 
support of activities under this section may not 
exceed $40,000 during any fiscal year. 

(Added Pub. L. 110-417, [div. A], title V, 
§ 541(c)(1), Oct. 14, 2008, 122 Stat. 4456.) 

§ 9346. Cadets: requirements for admission 

(a) To be eligible for admission to the Acad- 
emy a candidate must be at least 17 years of age 
and must not have passed his twenty-third 
birthday on July 1 of the year in which he enters 
the Academy. 

(b) To be admitted to the Academy, an ap- 
pointee must show, by an examination held 
under regulations prescribed by the Secretary of 
the Air Force, that he is qualified in the sub- 
jects prescribed by the Secretary. 

(c) A candidate designated as a principal or an 
alternate for appointment as a cadet shall ap- 
pear for physical examination at a time and 
place designated by the Secretary. 

(d) To be admitted to the Academy, an ap- 
pointee must take and subscribe to an oath pre- 
scribed by the Secretary of the Air Force. If a 
candidate for admission refuses to take and sub- 
scribe to the prescribed oath, his appointment is 
terminated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 565; Pub. L. 
89-718, §47, Nov. 2, 1966, 80 Stat. 1121; Pub. L. 
104-201, div. A, title V, § 555(d), Sept. 23, 1996, 110 
Stat. 2527.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9346(a) 


10:1092b (less provisos). 


June 30, 1950, oh. 421, §2 


9346(b) 


10:1096. 


(less provisos), 64 Stat. 


9346(c) 


10:1095. 


304. 

R.S. 1319; restated Mar. 
2, 1901, oh. 804 (1st pro- 
viso under "Permanent 
Establishment 1 '), 31 
Stat. 911. 

Aug. 9, 1912, oh. 275 (2d 
proviso under "Perma- 
nent Establishment"), 
37 Stat. 252. 



In subsection (a), the words "Effective January 1, 
1951" are omitted as executed. The word "Calendar" is 
omitted as surplusage. The words "must not have 
passed his twenty-second birthday" are substituted for 
the words "not more than twenty-two years of age", to 
make it clear that a person whose twenty-second birth- 
day falls on July 1 of the year of admission is eligible 
(see opinion of the Judge Advocate General of the 
Army (JAGA 1952/7083, 2 Sept. 1952)). 

In subsection (b), the words "is qualified in" are sub- 
stituted for the words "to be well versed in". The words 
"To be" are substituted for the words "before they 
shall be". The words "an appointee must show that he 
is qualified" are substituted for the words "shall be re- 
quired to be well versed". The words "from time to 
time" are omitted as surplusage. 

In subsection (c), the word "shall" is substituted for 
the word "may", since the nominee is required to ap- 
pear for the examination. The word "appear" is sub- 
stituted for the words "present himself". The words "at 
a place" are substituted for the words "at West Point, 
New York, or other prescribed places". 

Amendments 

1996— Subsec. (a). Pub. L. 104-201 substituted "twenty- 
third birthday" for "twenty-second birthday". 
1966— Subsec. (d). Pub. L. 89-718 added subsec. (d). 

Authority To Waive Maximum Age Limitation on 
Admission to Service Academies for Certain En- 
listed Members Who Served During Persian 
Gulf War 

For authority to waive maximum age limitation in 
subsec. (a) of this section on basis of service on active 
duty in connection with Operation Desert Storm, see 
section 514 of Pub. L. 102-190, set out as a note under 
section 4346 of this title. 

§ 9347. Cadets; nominees: effect of redistricting of 
States 

If as a result of redistricting a State the domi- 
cile of a cadet, or a nominee, nominated by a 
Representative falls within a congressional dis- 
trict other than that from which he was nomi- 
nated, he is charged to the district in which his 
domicile so falls. For this purpose, the number 
of cadets otherwise authorized for that district 
is increased to include him. However, the num- 
ber as so increased is reduced by one if he fails 
to become a cadet or when he is finally sepa- 
rated from the Academy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 565.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9347 


10:1091-1. 


July 7. 1943. ch. 193, 57 
Stat. 383. 





The word "domicile" is substituted for the words 
"place of residence" and "residence" to conform to 
opinions of the Judge Advocate General of the Army 
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(R. 29, 83; J.A.G. 351.11, Feb. 10, 1925). The words "a * * * 
other than that from which he was nominated" are sub- 
stituted for the word "another". The words "were ap- 
pointed with respect to", "of the former district", "as 
additional numbers", "at such academy for the Rep- 
resentative", "temporarily", and "in attendance at 
such academy under an appointment from such former 
district" are omitted as surplusage. The words "the 
district in which his domicile so falls" are substituted 
for the words "of the latter district". The words "to in- 
clude him" are substituted for 10:1091-1 (18 words before 
proviso). The words "but the number as so increased" 
are substituted for 10:1091-1 (1st 13 words of proviso). 
The words "if he fails to become a cadet" are inserted 
for clarity. 

§ 9348. Cadets: agreement to serve as officer 

(a) Each cadet shall sign an agreement with 
respect to the cadet's length of service in the 
armed forces. The agreement shall provide that 
the cadet agrees to the following: 

(1) That the cadet will complete the course 
of instruction at the Academy. 

(2) That upon graduation from the Academy 
the cadet — 

(A) will accept an appointment, if ten- 
dered, as a commissioned officer of the Reg- 
ular Air Force; and 

(B) will serve on active duty for at least 
five years immediately after such appoint- 
ment. 

(3) That if an appointment described in para- 
graph (2) is not tendered or if the cadet is per- 
mitted to resign as a regular officer before 
completion of the commissioned service obli- 
gation of the cadet, the cadet — 

(A) will accept an appointment as a com- 
missioned officer as a Reserve in the Air 
Force for service in the Air Force Reserve; 
and 

(B) will remain in that reserve component 
until completion of the commissioned serv- 
ice obligation of the cadet. 

(4) That if an appointment described in para- 
graph (2) or (3) is tendered and the cadet par- 
ticipates in a program under section 2121 of 
this title, the cadet will fulfill any unserved 
obligation incurred under this section on ac- 
tive duty, regardless of the type of appoint- 
ment held, upon completion of, and in addition 
to, any service obligation incurred under sec- 
tion 2123 of this title for participation in such 
program. 

(b) (1) The Secretary of the Air Force may 
transfer to the Air Force Reserve, and may 
order to active duty for such period of time as 
the Secretary prescribes (but not to exceed four 
years), a cadet who breaches an agreement 
under subsection (a). The period of time for 
which a cadet is ordered to active duty under 
this paragraph may be determined without re- 
gard to section 651(a) of this title. 

(2) A cadet who is transferred to the Air Force 
Reserve under paragraph (1) shall be transferred 
in an appropriate enlisted grade or rating, as de- 
termined by the Secretary. 

(3) For the purposes of paragraph (1), a cadet 
shall be considered to have breached an agree- 
ment under subsection (a) if the cadet is sepa- 
rated from the Academy under circumstances 
which the Secretary determines constitute a 



breach by the cadet of the cadet's agreement to 
complete the course of instruction at the Acad- 
emy and accept an appointment as a commis- 
sioned officer upon graduation from the Acad- 
emy. 

(c) The Secretary of the Air Force shall pre- 
scribe regulations to carry out this section. 
Those regulations shall include — 

(1) standards for determining what con- 
stitutes, for the purpose of subsection (b), a 
breach of an agreement under subsection (a); 

(2) procedures for determining whether such 
a breach has occurred; and 

(3) standards for determining the period of 
time for which a person may be ordered to 
serve on active duty under subsection(b). 

(d) In this section, the term "commissioned 
service obligation", with respect to an officer 
who is a graduate of the Academy, means the 
period beginning on the date of the officer's ap- 
pointment as a commissioned officer and ending 
on the sixth anniversary of such appointment 
or, at the discretion of the Secretary of Defense, 
any later date up to the eighth anniversary of 
such appointment. 

(e) (1) This section does not apply to a cadet 
who is not a citizen or national of the United 
States. 

(2) In the case of a cadet who is a minor and 
who has parents or a guardian, the cadet may 
sign the agreement required by subsection (a) 
only with the consent of a parent or guardian. 

(f) A cadet or former cadet who does not fulfill 
the terms of the agreement as specified under 
subsection (a), or the alternative obligation im- 
posed under subsection (b), shall be subject to 
the repayment provisions of section 303a(e) of 
title 37. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 565; Pub. L. 
88-276, §5(a), Mar. 3, 1964, 78 Stat. 153; Pub. L. 
88-647, title III, §301(25), Oct. 13, 1964, 78 Stat. 
1073; Pub. L. 98-525, title V, §§ 541(c), 542(d), Oct. 
19, 1984, 98 Stat. 2529; Pub. L. 99-145, title V, 
§ 512(c), Nov. 8, 1985, 99 Stat. 625; Pub. L. 101-189, 
div. A, title V, § 511(d), title XVI, § 1622(e)(5), 
Nov. 29, 1989, 103 Stat. 1439, 1605; Pub. L. 104-106, 
div. A, title V, § 531(c), Feb. 10, 1996, 110 Stat. 314; 
Pub. L. 109-163, div. A, title VI, §687(c)(ll), Jan. 
6, 2006, 119 Stat. 3335; Pub. L. 111-84, div. A, title 
X, §1073(a)(29), Oct. 28, 2009, 123 Stat. 2474; Pub. 
L. 111-383, div. A, title V, § 554(c), Jan. 7, 2011, 124 
Stat. 4221.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9348 


10:1092c. 


June 30. 1950, ch. 421, §3, 
64 Stat. 304. 





The word "agreement" is substituted for the word 
"articles". The words "Hereafter", "appointed to the 
United States Military Academy", "engage", and 10: 
1092c (1st 25 words of clause (2) are omitted as surplus- 
age. The word "separated" is substituted for the words 
"discharged by competent authority". The words "if he 
is permitted to resign" are substituted for the words 
"in the event of the acceptance of his resignation", 
since a resignation is effective only when accepted. The 
first 32 words of clause (3) are substituted for 10:1092c 
(last 29 words of clause (3)). The last sentence is sub- 
stituted for the words "with the consent of his parents 
or guardian if he be a minor, and if any he have". 
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Amendments 

2011— Subsec. (a)(4). Pub. L. 111-383 added par. (4). 
2009— Subsec. (f). Pub. L. 111-84 substituted "sub- 
section (a)" for "section (a)". 
2006— Subsec. (f). Pub. L. 109-163 added subsec. (f). 
1996— Subsec. (a)(2)(B). Pub. L. 104-106 substituted 
"five years" for "six years". 

1989— Subsec. (a)(2)(B). Pub. L. 101-189, §511(d), sub- 
stituted "six years" for "five years". 

Subsec. (d). Pub. L. 101-189, § 1622(e)(5), inserted "the 
term" after "In this section,". 

1985 — Pub. L. 99-145 amended section generally. Prior 
to amendment, section read as follows: 

"(a) Each cadet who is a citizen or national of the 
United States shall sign an agreement that he will — 
"(1) unless sooner separated from the Academy, 
complete the course of instruction at the Academy; 

"(2) accept an appointment and, unless sooner sepa- 
rated from the service, serve as a commissioned offi- 
cer of the Regular Air Force for at least the five 
years immediately after graduation; and 

"(3) accept an appointment as a commissioned offi- 
cer as a Reserve for service in the Air Force Reserve 
and, unless sooner separated from the service, remain 
therein until at least the sixth anniversary and, at 
the direction of the Secretary of Defense, up to the 
eighth anniversary of his graduation, if an appoint- 
ment in the Regular Air Force is not tendered to him, 
or if he is permitted to resign as a commissioned offi- 
cer of that component before that anniversary. 
If the cadet is a minor and has parents or a guardian, 
he may sign the agreement only with the consent of 
the parents or guardian. 

"(b) A cadet who does not fulfill his agreement under 
subsection (a) may be transferred by the Secretary of 
the Air Force to the Air Force Reserve in an appro- 
priate enlisted grade and, notwithstanding section 651 
of this title, may be ordered to active duty to serve in 
that grade for such period of time as the Secretary pre- 
scribes but not for more than four years." 

1984— Subsec. (a). Pub. L. 98-525, § 541(c), struck out 
", unless sooner separated," in introductory text be- 
fore "he will"; inserted in cl. (1) "unless sooner sepa- 
rated from the Academy,"; and inserted ", unless soon- 
er separated from the service," in els. (2) and (3). 

Subsec. (a)(3). Pub. L. 98-525, §542(d), substituted "at 
least the sixth anniversary and, at the direction of the 
Secretary of Defense, up to the eighth anniversary" for 
"the sixth anniversary". 

1964 — Pub. L. 88-647 designated existing provisions as 
subsec. (a) and added subsec. (b). 

Subsec. (a)(2). Pub. L. 88-276 substituted "five" for 
"three". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 applicable to persons 
first admitted to United States Military Academy, 
United States Naval Academy, and United States Air 
Force Academy after Dec. 31, 1991, see section 531(e) of 
Pub. L. 104-106, set out as a note under section 4348 of 
this title. 

Effective Date of 1989 Amendment 

Amendment by section 511(d) of Pub. L. 101-189 appli- 
cable to persons who are first admitted to one of the 
military service academies after Dec. 31, 1991, see sec- 
tion 511(e) of Pub. L. 101-189, as amended, set out as a 
note under section 2114 of this title. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 (other than with re- 
spect to the authority of the Secretary of the Air Force 
to prescribe regulations) effective on the date on which 
regulations prescribed by the Secretary take effect and 
applicable to agreements entered into under this sec- 
tion on or after the effective date of such regulations 
and also with respect to each such agreement that was 
entered into before the effective date of such regula- 
tions by an individual who is a cadet on such date, see 



section 512(e) of Pub. L. 99-145, set out as a note under 
section 4348 of this title. 

effective Date of 1984 Amendment 

Amendment by section 541(c) of Pub. L. 98-525 appli- 
cable with respect to agreements entered into under 
this section before, on, or after Oct. 19, 1984, see section 
541(d) of Pub. L. 98-525, set out as a note under section 
4348 of this title. 

Effective Date of 1964 Amendment; Obligated 
Period of Service 

For effective date of amendment by Pub. L. 88-276, 
see section 5(c) of Pub. L. 88-276, set out as a note under 
section 4348 of this title. 

Regulations Implementing 1985 Amendment 

Secretary of the Air Force to prescribe regulations 
required by subsec. (c) of this section as added by Pub. 
L. 99-145 not later than the end of the 90-day period be- 
ginning on Nov. 8, 1985, see section 512(d) of Pub. L. 
99-145, set out as a note under section 4348 of this title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Department of Defense Policy on Service Acad- 
emy and ROTC Graduates Seeking To Participate 
in Professional Sports Before Completion of 
Their Active-Duty Service Obligations 

Secretary of Defense to prescribe, not later than July 
1, 2007, Department of Defense policy on whether to au- 
thorize service academy and ROTC graduates to par- 
ticipate in professional sports before the completion of 
their obligations for service on active duty, see section 
533 of Pub. L. 109-364, set out as a note under section 
4348 of this title. 

§ 9349. Cadets: organization; service; instruction 

(a) A cadet shall perform duties at such places 
and of such type as the President may direct. 

(b) The course of instruction at the Academy 
is four years. 

(c) The Secretary of the Air Force shall so ar- 
range the course of studies at the Academy that 
cadets are not required to pursue their studies 
on Sunday. 

(d) Cadets shall be trained in the duties of 
members of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 566.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9349(a) 


10:1102. 


R.S. 1322. 


9349(b) 


10:1043. 


R.S. 1323. 


9349(c) 


10:1044. 


Mar. 30, 1920, ch. 112 (1st 


9349(d) 


10:1105. 


par., less provisos. 






under "Miscellane- 






ous"), 41 Stat. 548. 






R.S. 1324. 



In subsection (a), the word "commissioned" is in- 
serted for clarity. 10:1105 (2d sentence) is omitted as ob- 
solete. 

In subsection (b), the word "perform" is substituted 
for the words "be subject at all times to do". The words 
"of such type" are substituted for the words "on such 
service". 

In subsection (e), the words "members of the Air 
Force" are substituted for the words "private soldier, 
noncommissioned officer, and officer". The words 
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"taught and" are omitted as surplusage. 10:1105 (less 1st 
18 words of last sentence) Is omitted as inapplicable to 
the Air Force. 

§ 9350. Cadets: clothing and equipment 

(a) The Secretary of the Air Force may pre- 
scribe the amount to be credited to a cadet, 
upon original admission to the Academy, for the 
cost of his initial issue of clothing and equip- 
ment. That amount shall be deducted from his 
pay. If a cadet is discharged before graduation 
while owing the United States for pay advanced 
for the purchase of required clothing and equip- 
ment, he shall turn in so much of his clothing 
and equipment of a distinctive military nature 
as is necessary to repay the amount advanced. If 
the value of the clothing and equipment turned 
in does not cover the amount owed, the indebt- 
edness shall be canceled. 

(b) Under such regulations as the Secretary 
may prescribe, uniforms and equipment shall be 
furnished to a cadet at the Academy upon his re- 
quest. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 566.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9350(a) 
9350(b) 


10:1149a. 
10:1106. 


Aug. 31, 1918, oh. 166. §9 
(17th through 22d 
words), 40 Stat. 957. 

Aug-. 22, 1951, oh. 340. §1, 
65 Stat. 196. 



In subsection (a), the words "while owing the United 
States for pay advanced for the purpose of" are sub- 
stituted for the words "who is indebted to the United 
States on account of advances in pay to purchase". The 
words "as is necessary to repay the amount advanced" 
are substituted for the words "to the extent required to 
discharge such indebtedness". 

In subsection (b), the word "accouterments" is omit- 
ted as surplusage. The words "by the Government" and 
"such restrictions and" are omitted as surplusage. The 
words "at cost" are omitted to reflect Title IV of the 
National Security Act of 1947, as amended (63 Stat. 585), 
which authorized the Secretary of Defense to prescribe 
regulations governing the use and sale of certain inven- 
tories at cost, including applicable administrative ex- 
penses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

§9351. Cadets: deficiencies in conduct or studies; 
effect of failure on successor 

(a) A cadet who is reported as deficient in con- 
duct or studies and recommended to be dis- 
charged from the Academy may not, unless rec- 
ommended by the Academy Board, be returned 
or reappointed to the Academy. 

(b) Any cadet who fails to pass a required ex- 
amination because he is deficient in any one 
subject of instruction is entitled to a reexamina- 
tion of equal scope and difficulty in that sub- 
ject, if he applies in writing to the Superintend- 
ent within 10 days after he is officially notified 
of his failure. The reexamination shall be held 
within 60 days after the date of his application. 
If the cadet passes the reexamination and is 
otherwise qualified, he shall be readmitted to 
the Academy. If he fails, he may not have an- 
other examination. 

(c) The failure of a member of a graduating 
class to complete the course with his class does 
not delay the admission of his successor. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 566.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9351(a) 


10:1104. 


Aug. 11, 1916, ch. 314 (3d, 


9351(b) 


10:1103. 


4th, and 5th provisos 


9351(c) 


10:1092b (1st proviso). 


under "Permanent Es- 






tablishment"), 39 Stat. 






493. 






R S 1325 






June 30, 1950, ch. 421, §2 






(1st proviso), 64 Stat. 






304. 



In subsection (a), 10:1104 (last 20 words) is omitted as 
superseded by section 8287(d) of this title. 

In subsection (b), the words "is entitled to" are sub- 
stituted for the words "shall have the right to apply". 
The words "of equal scope and difficulty in that sub- 
ject" are substituted for the words "by compliance 
with the requirements existing at the time of the first 
examination". 

In subsection (c), the words "by reason of sickness, or 
deficiency in his studies, or other cause" are omitted as 
surplusage. 

§ 9352. Cadets: hazing 

(a) Subject to the approval of the Secretary of 
the Air Force, the Superintendent of the Acad- 
emy shall issue regulations — 

(1) defining hazing; 

(2) designed to prevent that practice; and 

(3) prescribing dismissal, suspension, or 
other adequate punishment for violations. 

(b) If a cadet who is charged with violating a 
regulation issued under subsection (a), the pen- 
alty for which is or may be dismissal from the 
Academy, requests in writing a trial by a gen- 
eral court-martial, he may not be dismissed for 
that offense except under sentence of such a 
court. 

(c) A cadet dismissed from the Academy for 
hazing may not be reappointed as an Air Force 
cadet, and is ineligible for appointment as a 
commissioned officer in a regular component of 
the Army, Navy, Air Force, or Marine Corps, 
until two years after the graduation of his class. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 566.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9352(a) 
9352(b) 

9352(c) 


10:1163 (1st par.). 
10:1163 (1st 32 words of 

last par.). 
10:1163 (last par., less 1st 

32 words). 


Mar. 2, 1901, ch. 804 (2d 
proviso under "Perma- 
nent Establishment"); 
restated Apr. 19, 1910, 
ch. 174 (38th par. under 
"Buildings and 
Grounds"), 36 Stat. 323. 



In subsection (a), the word "violations" is sub- 
stituted for the words "infractions of the same". The 
words "to embody a clear" are omitted as surplusage. 

In subsection (b), the words "the penalty for which is 
or may be" are substituted for the words "which would 
involve". The words "may not be dismissed for that of- 
fense except under sentence of such a court" are sub- 
stituted for the words "shall be granted". 

In subsection (c), the words "a regular component" 
are inserted, since the source statute historically ap- 
plied only to the regular components. 

§9353. Cadets: degree and commission on grad- 
uation 

(a) The Superintendent of the Academy may, 
under such conditions as the Secretary of the 
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Air Force may prescribe, confer the degree of 
bachelor of science upon graduates of the Acad- 
emy. 

(b) Notwithstanding any other provision of 
law, a cadet who completes the prescribed 
course of instruction may, upon graduation, be 
appointed a second lieutenant in the Regular 
Air Force under section 531 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 567; Pub. L. 
85-861, §§1(201), 33(a)(43), Sept. 2, 1958, 72 Stat. 
1541, 1567; Pub. L. 96-513, title V, §504(25), Dec. 12, 
1980, 94 Stat. 2917; Pub. L. 105-85, div. A, title V, 
§ 542(d), Nov. 18, 1997, 111 Stat. 1743.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9353(a) 
9353(b) 


10:486a (less last sen- 
tence). 

10:506c(f) (1st sentence, 
less last 43 words). 


May 25, 1933, ch. 37 (less 
last sentence); restated 
Aug-. 9, 1946, ch. 932 
(less last sentence): re- 
stated Aug-. 4, 1949, ch. 
393, §13; restated Aug. 
18, 1949, ch. 476 (less 
last sentence). 63 Stat. 
615. 

Aug. 7, 1947, ch. 512, 
§ 506(f) (1st sentence, 
less last 43 words), 61 
Stat. 892. 


In subsection (a), the last 27 words are substituted for 
10:486a (last sentence). The words "rules and" and 
"from and after the date of the accrediting' of said 
Academy" are omitted as surplusage. The word "condi- 
tions" is substituted for the word "regulations". 

In subsection (b), the words "except section 541 of 
this title" are inserted to reflect the authority to ap- 
point graduates of one service academy as officers of 
another service. 




1958 Act 




Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9353(b) 


10 App.:1850c(e) (1st sen- 
tence). 


July 20, 1956, ch. 646, 
§ 203(e) (1st sentence), 
70 Stat. 585. 



It is unnecessary to include a reference to section 541 
of title 10, since that section does not derogate from 
the authority granted in this section. 

The change reflects the opinion of the Judge Advo- 
cate General of the Air Force (July 19, 1957) that the 
words "from and after the date of the accrediting of 
said academies" in the source law for section 9353(a) 
(Act of May 25, 1933, ch. 37 (48 Stat. 73), as amended) 
were a condition precedent to the authority to grant 
degrees and should not have been omitted. 

Amendments 

1997— Subsec. (a). Pub. L. 105-85 substituted "The" for 
"After the date of the accrediting of the Academy, 
the". 

1980 — Subsec. (b). Pub. L. 96-513 inserted "under sec- 
tion 531 of this title" after "Regular Air Force". 

1958— Subsec. (a). Pub. L. 85-861, §33(a)(43), permitted 
conferring of degrees only after date of accrediting of 
Academy. 

Subsec. (b). Pub. L. 85-861, §1(201), struck out "except 
section 541 of this title" after "provision of law". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Effective Date of 1958 Amendment 

Amendment by section 33(a)(43) of Pub. L. 85-861 ef- 
fective Aug. 10, 1956, see section 33(g) of Pub. L. 85-861, 
set out as a note under section 101 of this title. 



§ 9354. Buildings and grounds: buildings for reli- 
gious worship 

The Secretary of the Air Force may authorize 
any denomination, sect, or religious body to 
erect a building for religious worship at the Air 
Force Academy, if its erection will not interfere 
with the use of the reservation for military pur- 
poses and will be without expense to the United 
States. Such a building shall be removed, or its 
location changed, without compensation for it 
and without expense to the United States, by 
the denomination, sect, or religious body that 
erected it, whenever in the opinion of the Sec- 
retary public or military necessity so requires. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 567.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9354 


10:1126. 


July 8, 1898. ch. 636, 30 
Stat. 722. 





The words "in his discretion" and "Government of" 
are omitted as surplusage. The words "United States" 
are substituted for the word "Government". 



§9355. Board of Visitors 

(a) A Board of Visitors to the Academy is con- 
stituted annually. The Board consists of the fol- 
lowing members: 

(1) Six persons designated by the President. 

(2) The chairman of the Committee on 
Armed Services of the House of Representa- 
tives, or his designee. 

(3) Four persons designated by the Speaker 
of the House of Representatives, three of 
whom shall be members of the House of Rep- 
resentatives and the fourth of whom may not 
be a member of the House of Representatives. 

(4) The chairman of the Committee on 
Armed Services of the Senate, or his designee. 

(5) Three other members of the Senate des- 
ignated by the Vice President or the President 
pro tempore of the Senate, two of whom are 
members of the Committee on Appropriations 
of the Senate. 

(b) (1) The persons designated by the President 
serve for three years each except that any mem- 
ber whose term of office has expired shall con- 
tinue to serve until his successor is designated. 
The President shall designate persons each year 
to succeed the members designated by the Presi- 
dent whose terms expire that year. 

(2) At least two of the members designated by 
the President shall be graduates of the Acad- 
emy. 

(c) (1) If a member of the Board dies or resigns 
or is terminated as a member of the Board under 
paragraph (2), a successor shall be designated for 
the unexpired portion of the term by the official 
who designated the member. 

(2)(A) If a member of the Board fails to attend 
two successive Board meetings, except in a case 
in which an absence is approved in advance, for 
good cause, by the Board chairman, such failure 
shall be grounds for termination from member- 
ship on the Board. A person designated for mem- 
bership on the Board shall be provided notice of 
the provisions of this paragraph at the time of 
such designation. 



§9356 



TITLE 10— ARMED FORCES 



Page 2266 



(B) Termination of membership on the Board 
under subparagraph (A) — 

(i) in the case of a member of the Board who 
is not a member of Congress, may be made by 
the Board chairman; and 

(ii) in the case of a member of the Board who 
is a member of Congress, may be made only by 
the official who designated the member. 

(C) When a member of the Board is subject to 
termination from membership on the Board 
under subparagraph (A), the Board chairman 
shall notify the official who designated the 
member. Upon receipt of such a notification 
with respect to a member of the Board who is a 
member of Congress, the official who designated 
the member shall take such action as that offi- 
cial considers appropriate. 

(d) The Board should meet at least four times 
a year, with at least two of those meetings at 
the Academy. The Board or its members may 
make other visits to the Academy in connection 
with the duties of the Board. Board meetings 
should last at least one full day. Board members 
shall have access to the Academy grounds and 
the cadets, faculty, staff, and other personnel of 
the Academy for the purposes of the duties of 
the Board. 

(e) (1) The Board shall inquire into the morale, 
discipline, and social climate, the curriculum, 
instruction, physical equipment, fiscal affairs, 
academic methods, and other matters relating 
to the Academy that the Board decides to con- 
sider. 

(2) The Secretary of the Air Force and the Su- 
perintendent of the Academy shall provide the 
Board candid and complete disclosure, consist- 
ent with applicable laws concerning disclosure 
of information, with respect to institutional 
problems. 

(3) The Board shall recommend appropriate ac- 
tion. 

(f) The Board shall prepare a semiannual re- 
port containing its views and recommendations 
pertaining to the Academy, based on its meeting 
since the last such report and any other consid- 
erations it determines relevant. Each such re- 
port shall be submitted concurrently to the Sec- 
retary of Defense, through the Secretary of the 
Air Force, and to the Committee on Armed 
Services of the Senate and the Committee on 
Armed Services of the House of Representatives. 

(g) Upon approval by the Secretary, the Board 
may call in advisers for consultation. 

(h) While performing duties as a member of 
the Board, each member of the Board and each 
adviser shall be reimbursed under Government 
travel regulations for travel expenses. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 567; Pub. L. 
96-579, § 13(c), Dec. 23, 1980, 94 Stat. 3369; Pub. L. 
104-106, div. A, title X, § 1061(e)(2), title XV, 
§1502(a)(12), Feb. 10, 1996, 110 Stat. 443, 503; Pub. 
L. 106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-375, div. A, title V, §543, 
Oct. 28, 2004, 118 Stat. 1904; Pub. L. 109-364, div. 
A, title X, §1071(a)(39), Oct. 17, 2006, 120 Stat. 
2400.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9355(a) 


10:1055. 


June 29, 1948, ch. 714, 




10:1056 (1st sentence). 


§§1-6, 62 Stat. 1094; 


9355(b) 


10:1056 (less 1st sen- 


June 30. 1954, ch. 432, 




tence). 


§732, 68 Stat. 356. 


9355(c) 


10:1057. 




9355(d) 


10:1058. 




9355(e) 


10:1059(a). 




9355(f) 


10:1059(t>). 




9355(g) 


10:1059(c). 




9355(h) .... 


10:1060. 





In subsections (a) and (b), the word "designated" Is 
substituted for the word "appointed" to make it clear 
that the positions described are not constitutional of- 
fices. 

Subsection (b) is substituted for 10:1056(e) (less 1st 
sentence). 

In subsection (c), the words "during the term for 
which such member was appointed" and "Such succes- 
sor shall be appointed * * * who died or resigned" are 
omitted as surplusage. 

In subsection (g), the words "as it may deem nec- 
essary or advisable to effectuate the duties imposed 
upon it by the provisions of sections 1055-1060 of this 
title" are omitted as surplusage. 

In subsection (h), the words "called for consultation 
by the Board in connection with the business of the 
Board" are omitted as surplusage. 

Amendments 

2006— Subsec. (c)(1). Pub. L. 109-364 substituted 
"Board under paragraph (2)" for "board under para- 
graph (2)". 

2004 — Pub. L. 108-375 amended section generally. Prior 
to amendment, section contained provisions relating to 
membership of Board of Visitors in subsec. (a), term of 
office in subsec. (b), designation of successor in subsec. 
(c), frequency of Academy visits in subsec. (d), scope of 
Board inquiries in subsec. (e), submission of reports in 
subsec. (f), calling in of advisers in subsec. (g), and re- 
imbursement for travel in subsec. (h). 

1999— Subsec. (a)(3). Pub. L. 106-65 substituted "Com- 
mittee on Armed Services" for "Committee on Na- 
tional Security". 

1996— Subsec. (a)(3). Pub. L. 104-106, §1502(a)(12), sub- 
stituted "National Security" for "Armed Services". 

Subsec. (h). Pub. L. 104-106, § 1061(e)(2), struck out "is 
entitled to not more than $5 a day and" after "each ad- 
viser". 

1980— Subsec. (b). Pub. L. 96-579 required member 
whose term of office had expired to continue service 
until appointment of a successor. 

§9356. Acceptance of guarantees with gifts for 
major projects 

(a) Acceptance Authority.— Subject to sub- 
section (c), the Secretary of the Air Force may 
accept from a donor or donors a qualified guar- 
antee for the completion of a major project for 
the benefit of the Academy. 

(b) Obligation Authority.— The amount of a 
qualified guarantee accepted under this section 
shall be considered as contract authority to pro- 
vide obligation authority for purposes of Federal 
fiscal and contractual requirements. Funds 
available for a project for which such a guaran- 
tee has been accepted may be obligated and ex- 
pended for the project without regard to wheth- 
er the total amount of the funds and other re- 
sources available for the project (not taking 
into account the amount of the guarantee) is 
sufficient to pay for completion of the project. 

(c) Notice of Proposed Acceptance.— The 
Secretary of the Air Force may not accept a 
qualified guarantee under this section for the 
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completion of a major project until after the ex- 
piration of 30 days following the date upon 
which a report of the facts concerning the pro- 
posed guarantee is submitted to Congress or, if 
earlier, the expiration of 14 days following the 
date on which a copy of the report is provided in 
an electronic medium pursuant to section 480 of 
this title. 

(d) Prohibition on Commingling of Funds. — 
The Secretary of the Air Force may not enter 
into any contract or other transaction involving 
the use of a qualified guarantee and appro- 
priated funds in the same contract or trans- 
action. 

(e) Definitions.— In this section: 

(1) Major project.— The term "major 
project" means a project for the purchase or 
other procurement of real or personal prop- 
erty, or for the construction, renovation, or 
repair of real or personal property, the total 
cost of which is, or is estimated to be, at least 
$1,000,000. 

(2) Qualified guarantee.— The term "quali- 
fied guarantee", with respect to a major 
project, means a guarantee that — 

(A) is made by one or more persons in con- 
nection with a donation, specifically for the 
project, of a total amount in cash or securi- 
ties that, as determined by the Secretary of 
the Air Force, is sufficient to defray a sub- 
stantial portion of the total cost of the 
project; 

(B) is made to facilitate or expedite the 
completion of the project in reasonable an- 
ticipation that other donors will contribute 
sufficient funds or other resources in 
amounts sufficient to pay for completion of 
the project; 

(C) is set forth as a written agreement that 
provides for the donor to furnish in cash or 
securities, in addition to the donor's other 
gift or gifts for the project, any additional 
amount that may become necessary for pay- 
ing the cost of completing the project by 
reason of a failure to obtain from other do- 
nors or sources funds or other resources in 
amounts sufficient to pay the cost of com- 
pleting the project; and 

(D) is accompanied by — 

(i) an irrevocable and unconditional 
standby letter of credit for the benefit of 
the Academy that is in the amount of the 
guarantee and is issued by a major United 
States commercial bank; or 

(ii) a qualified account control agree- 
ment. 

(3) Qualified account control agree- 
ment. — The term "qualified account control 
agreement", with respect to a guarantee of a 
donor, means an agreement among the donor, 
the Secretary of the Air Force, and a major 
United States investment management firm 
that — 

(A) ensures the availability of sufficient 
funds or other financial resources to pay the 
amount guaranteed during the period of the 
guarantee; 

(B) provides for the perfection of a secu- 
rity interest in the assets of the account for 
the United States for the benefit of the 
Academy with the highest priority available 



for liens and security interests under appli- 
cable law; 

(C) requires the donor to maintain in an 
account with the investment management 
firm assets having a total value that is not 
less than 130 percent of the amount guaran- 
teed; and 

(D) requires the investment management 
firm, at any time that the value of the ac- 
count is less than the value required to be 
maintained under subparagraph (C), to liq- 
uidate any noncash assets in the account 
and reinvest the proceeds in Treasury bills 
issued under section 3104 of title 31. 

(4) Major united states commercial 
bank. — The term "major United States com- 
mercial bank" means a commercial bank 
that — 

(A) is an insured bank (as defined in sec- 
tion 3 of the Federal Deposit Insurance Act 
(12 U.S.C. 1813)); 

(B) is headquartered in the United States; 
and 

(C) has net assets in a total amount con- 
sidered by the Secretary of the Air Force to 
qualify the bank as a major bank. 

(5) Major united states investment man- 
agement firm. — The term "major United 
States investment management firm" means 
any broker, dealer, investment adviser, or pro- 
vider of investment supervisory services (as 
defined in section 3 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c) or section 202 of the 
Investment Advisers Act of 1940 (15 U.S.C. 
80b-2)) or a major United States commercial 
bank that — 

(A) is headquartered in the United States; 
and 

(B) holds for the account of others invest- 
ment assets in a total amount considered by 
the Secretary of the Air Force to qualify the 
firm as a major investment management 
firm. 

(Added Pub. L. 106-65, div. B, title XXVIII, 
§ 2871(c)(1), Oct. 5, 1999, 113 Stat. 875; amended 
Pub. L. 106-398, §1 [[div. A], title X, §1087(a)(17)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-291; Pub. L. 
108-136, div. A, title X, § 1031(a)(59), Nov. 24, 2003, 
117 Stat. 1603.) 

Prior Provisions 

A prior section 9356, added Pub. L. 103-337, div. A, 
title V, § 556(c)(1), Oct. 5, 1994, 108 Stat. 2775, related to 
position of athletic director of Academy and to admin- 
istration of nonappropriated fund account for athletics 
program of Academy, prior to repeal by Pub. L. 104-106, 
div. A, title V, § 533(c)(1), Feb. 10, 1996, 110 Stat. 315. 

Amendments 

2003— Subsec. (c). Pub. L. 108-136 inserted before pe- 
riod at end "or, if earlier, the expiration of 14 days fol- 
lowing- the date on which a copy of the report is pro- 
vided in an electronic medium pursuant to section 480 
of this title". 

2000— Subsec. (e)(5). Pub. L. 106-398 inserted a closing 
parenthesis after "80b-2)" in introductory provisions. 

§ 9357. Grants for faculty research for scientific, 
literary, and educational purposes: accept- 
ance; authorized grantees 

(a) Acceptance of Research Grants.— The 
Secretary of the Air Force may authorize the 
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Superintendent of the Academy to accept quali- 
fying research grants under this section. Any 
such grant may only be accepted if the work 
under the grant is to be carried out by a profes- 
sor or instructor of the Academy for a scientific, 
literary, or educational purpose. 

(b) Qualifying Grants. — A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 

(c) Entities From Which Grants May be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The Superintendent shall use the 
funds in the account in accordance with applica- 
ble regulations and the terms and conditions of 
the grants received. 

(e) Related Expenses. — Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Academy 
may be used to pay expenses incurred by the 
Academy in applying for, and otherwise pursu- 
ing, award of a qualifying research grant. 

(f) Regulations. — The Secretary of the Air 
Force shall prescribe regulations for the admin- 
istration of this section. 

(Added Pub. L. 105-261, div. A, title X, § 1063(c)(1), 
Oct. 17, 1998, 112 Stat. 2131.) 

§9359. Mixed-funded athletic and recreational 
extracurricular programs: authority to man- 
age appropriated funds in same manner as 
nonappropriated funds 

(a) Authority. — In the case of an Academy 
mixed-funded athletic or recreational extra- 
curricular program, the Secretary of the Air 
Force may designate funds appropriated to the 
Department of the Air Force and available for 
that program to be treated as nonappropriated 
funds and expended for that program in accord- 
ance with laws applicable to the expenditure of 
nonappropriated funds. Appropriated funds so 
designated shall be considered to be nonap- 
propriated funds for all purposes and shall re- 
main available until expended. 

(b) Covered Programs. — In this section, the 
term "Academy mixed-funded athletic or rec- 
reational extracurricular program" means an 
athletic or recreational extracurricular program 
of the Academy to which each of the following 
applies: 

(1) The program is not considered a morale, 
welfare, or recreation program. 

(2) The program is supported through appro- 
priated funds. 

(3) The program is supported by a nonap- 
propriated fund instrumentality. 

(4) The program is not a private organization 
and is not operated by a private organization. 

(Added Pub. L. 108-375, div. A, title V, § 544(c)(1), 
Oct. 28, 2004, 118 Stat. 1907.) 



Effective Date 

Section applicable only with respect to funds appro- 
priated for fiscal years after fiscal year 2004, see section 
544(d) of Pub. L. 108-375, set out as a note under section 
4359 of this title. 

§9360. Cadets: charges and fees for attendance; 
limitation 

(a) Prohibition. — Except as provided in sub- 
section (b), no charge or fee for tuition, room, or 
board for attendance at the Academy may be 
imposed unless the charge or fee is specifically 
authorized by a law enacted after October 5, 
1994. 

(b) Exception. — The prohibition specified in 
subsection (a) does not apply with respect to any 
item or service provided to cadets for which a 
charge or fee is imposed as of October 5, 1994. 
The Secretary of Defense shall notify Congress 
of any change made by the Academy in the 
amount of a charge or fee authorized under this 
subsection. 

(Added Pub. L. 108-375, div. A, title V, § 545(c)(1), 
Oct. 28, 2004, 118 Stat. 1908.) 

§9361. Policy on sexual harassment and sexual 
violence 

(a) Required Policy. — Under guidance pre- 
scribed by the Secretary of Defense, the Sec- 
retary of the Air Force shall direct the Super- 
intendent of the Academy to prescribe a policy 
on sexual harassment and sexual violence appli- 
cable to the cadets and other personnel of the 
Academy. 

(b) Matters to Be Specified in Policy.— The 
policy on sexual harassment and sexual violence 
prescribed under this section shall include speci- 
fication of the following: 

(1) Programs to promote awareness of the in- 
cidence of rape, acquaintance rape, and other 
sexual offenses of a criminal nature that in- 
volve cadets or other Academy personnel. 

(2) Procedures that a cadet should follow in 
the case of an occurrence of sexual harassment 
or sexual violence, including — 

(A) if the cadet chooses to report an occur- 
rence of sexual harassment or sexual vio- 
lence, a specification of the person or per- 
sons to whom the alleged offense should be 
reported and the options for confidential re- 
porting; 

(B) a specification of any other person 
whom the victim should contact; and 

(C) procedures on the preservation of evi- 
dence potentially necessary for proof of 
criminal sexual assault. 

(3) Procedures for disciplinary action in 
cases of alleged criminal sexual assault in- 
volving a cadet or other Academy personnel. 

(4) Any other sanction authorized to be im- 
posed in a substantiated case of sexual harass- 
ment or sexual violence involving a cadet or 
other Academy personnel in rape, acquaint- 
ance rape, or any other criminal sexual of- 
fense, whether forcible or nonforcible. 

(5) Required training on the policy for all ca- 
dets and other Academy personnel, including 
the specific training required for personnel 
who process allegations of sexual harassment 
or sexual violence involving Academy person- 
nel. 
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(c) Annual Assessment. — (1) The Secretary of 
Defense, through the Secretary of the Air Force, 
shall direct the Superintendent to conduct at 
the Academy during each Academy program 
year an assessment, to be administered by the 
Department of Defense, to determine the effec- 
tiveness of the policies, training, and procedures 
of the Academy with respect to sexual harass- 
ment and sexual violence involving Academy 
personnel. 

(2) For the assessment at the Academy under 
paragraph (1) with respect to an Academy pro- 
gram year that begins in an odd-numbered cal- 
endar year, the Secretary of the Air Force shall 
conduct a survey, to be administered by the De- 
partment of Defense, of Academy personnel — 

(A) to measure — 

(i) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have been reported to officials of 
the Academy; and 

(ii) the incidence, during that program 
year, of sexual harassment and sexual vio- 
lence events, on or off the Academy reserva- 
tion, that have not been reported to officials 
of the Academy; and 

(B) to assess the perceptions of Academy 
personnel of — 

(i) the policies, training, and procedures on 
sexual harassment and sexual violence in- 
volving Academy personnel; 

(ii) the enforcement of such policies; 

(iii) the incidence of sexual harassment 
and sexual violence involving Academy per- 
sonnel; and 

(iv) any other issues relating to sexual 
harassment and sexual violence involving 
Academy personnel. 

(d) Annual Report. — (1) The Secretary of the 
Air Force shall direct the Superintendent of the 
Academy to submit to the Secretary a report on 
sexual harassment and sexual violence involving 
cadets or other personnel at the Academy for 
each Academy program year. 

(2) Each report under paragraph (1) shall in- 
clude, for the Academy program year covered by 
the report, the following: 

(A) The number of sexual assaults, rapes, 
and other sexual offenses involving cadets or 
other Academy personnel that have been re- 
ported to Academy officials during the pro- 
gram year and, of those reported cases, the 
number that have been substantiated. 

(B) The policies, procedures, and processes 
implemented by the Secretary of the Air 
Force and the leadership of the Academy in re- 
sponse to sexual harassment and sexual vio- 
lence involving cadets or other Academy per- 
sonnel during the program year. 

(C) A plan for the actions that are to be 
taken in the following Academy program year 
regarding prevention of and response to sexual 
harassment and sexual violence involving ca- 
dets or other Academy personnel. 

(3) Each report under paragraph (1) for an 
Academy program year that begins in an odd- 
numbered calendar year shall include the results 
of the survey conducted in that program year 
under subsection (c)(2). 



(4)(A) The Secretary of the Air Force shall 
transmit to the Secretary of Defense, and to the 
Board of Visitors of the Academy, each report 
received by the Secretary under this subsection, 
together with the Secretary's comments on the 
report. 

(B) The Secretary of Defense shall transmit 
each such report, together with the Secretary's 
comments on the report, to the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives. 

(Added Pub. L. 109-364, div. A, title V, § 532(a)(3), 
Oct. 17, 2006, 120 Stat. 2203.) 

Further Information Prom Cadets and Midshipmen 
at the Service Academies on Sexual Assault and 
Sexual Harassment Issues 

Secretary of a military department to provide for 
focus groups to ascertain information relating to sex- 
ual assault and sexual harassment issues in any year in 
which the Secretary is not required by law to conduct 
a survey on such matters at the service academy under 
the Secretary's jurisdiction and to include such infor- 
mation in the Secretary's annual report to Congress, 
see section 532(b) of Pub. L. 109-364, set out as a note 
under section 4361 of this title. 

§ 9362. Support of athletic programs 

(a) Corporation for Support Authorized. — 
(1) The Secretary of the Air Force may, in ac- 
cordance with the laws of the State of incorpo- 
ration, establish a corporation (in this section 
referred to as the "corporation") to support the 
athletic programs of the Academy. All stock of 
the corporation shall be owned by the United 
States and held in the name of and voted by the 
Secretary of the Air Force. 

(2) The corporation shall operate exclusively 
for charitable, educational, and civic purposes 
to support the athletic programs of the Acad- 
emy. 

(b) Corporate Organization. — The corpora- 
tion shall be organized and operated — 

(1) as a nonprofit corporation under section 
501(c)(3) of the Internal Revenue Code of 1986; 

(2) in accordance with this section; and 

(3) pursuant to the laws of the State of in- 
corporation, its articles of incorporation, and 
its bylaws. 

(c) Corporate Board of Directors.— (1) The 
members of the board of directors of the cor- 
poration shall serve without compensation as 
members of the board, except for reasonable 
travel and other related expenses for attendance 
at meetings of the board. 

(2) The Secretary of the Air Force may au- 
thorize military and civilian personnel of the 
Air Force under section 1033 of this title to 
serve, in their official capacities, as members of 
the board of directors of the corporation, but 
such personnel shall not hold more than one- 
third of the directorships. 

(d) Transfers From Nonappropriated Fund 
Operation. — The Secretary of the Air Force 
may, subject to the acceptance of the corpora- 
tion, transfer to the corporation all title to and 
ownership of the assets and liabilities of the Air 
Force nonappropriated fund instrumentality 
whose functions include providing support for 
the athletic programs of the Academy, including 
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bank accounts and financial reserves in its ac- 
counts, equipment, supplies, and other personal 
property, but excluding any interest in real 
property. 

(e) Acceptance of Gifts. — The Secretary of 
the Air Force may accept from the corporation 
funds, supplies, and services for the support of 
cadets and Academy personnel during their par- 
ticipation in Academy or corporate events relat- 
ed to the athletic programs of the Academy. 

(f) Leases. — The Secretary of the Air Force 
may, in accordance with section 2667 of this 
title, lease real and personal property to the 
corporation for purposes related to the athletic 
programs of the Academy. Funds received from 
any such lease may be retained and spent by the 
Secretary to support athletic programs of the 
Academy. 

(g) Cooperative Agreements. — The Secretary 
of the Air Force may enter into cooperative 
agreements (as described in section 6305 of title 
31) with the corporation for purposes related to 
the athletic programs of the Academy. 

(Added Pub. L. 111-84, div. A, title V, § 528(a), 
Oct. 28, 2009, 123 Stat. 2289.) 

References in Text 

Section 501(c)(3) of the Internal Revenue Code of 1986, 
referred to in subsec. (b)(1), is classified to section 
501(c)(3) of Title 26, Internal Revenue Code. 

CHAPTER 905— AVIATION LEADERSHIP 
PROGRAM 

Sec. 

9381. Establishment of program. 

9382. Supplies and clothing'. 

9383. Allowances. 

§9381. Establishment of program 

Under regulations prescribed by the Secretary 
of Defense, the Secretary of the Air Force may 
establish and maintain an Aviation Leadership 
Program to provide undergraduate pilot train- 
ing and necessary related training to personnel 
of the air forces of friendly, less-developed for- 
eign nations. Training under this chapter shall 
include language training and programs to pro- 
mote better awareness and understanding of the 
democratic institutions and social framework of 
the United States. 

(Added Pub. L. 103-160, div. A, title XI, § 1178(b), 
Nov. 30, 1993, 107 Stat. 1769.) 

Prior Provisions 

A prior section 9381, act Aug. 10, 1956, ch. 1041, 70A 
Stat. 568, defined "advanced training", prior to repeal 
by Pub. L. 88-647, title III, §301(26), Oct. 13, 1964, 78 Stat. 
1073. See section 2101 of this title. 

Congressional Findings 

Section 1178(a) of Pub. L. 103-160 provided that: "The 
Congress finds the following: 

"(1) The training in the United States of pilots 
from the air forces of friendly foreign nations fur- 
thers the interests of the United States, promotes 
closer relations with such nations, and advances the 
national security. 

"(2) Many friendly foreign nations cannot afford to 
reimburse the United States for the cost of such 
training. 

"(3) It is in the interest of the United States that 
the Secretary of the Air Force establish a program to 



train in the United States pilots from the air forces 
of friendly, less developed foreign nations." 

§ 9382. Supplies and clothing 

(a) The Secretary of the Air Force may, under 
such conditions as the Secretary may prescribe, 
provide to a person receiving training under this 
chapter — 

(1) transportation incident to the training; 

(2) supplies and equipment to be used during 
the training; 

(3) flight clothing and other special clothing 
required for the training; and 

(4) billeting, food, and health services. 

(b) The Secretary of the Air Force may au- 
thorize such expenditures from the appropria- 
tions of the Air Force as the Secretary considers 
necessary for the efficient and effective mainte- 
nance of the Program in accordance with this 
chapter. 

(Added Pub. L. 103-160, div. A, title XI, § 1178(b), 
Nov. 30, 1993, 107 Stat. 1769.) 

Prior Provisions 

A prior section 9382, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 568; Sept. 2, 1958, Pub. L. 85-861, §33(a)(44), 72 Stat. 
1567, related to establishment and composition of Air 
Force Reserve Officers' Training Corps, prior to repeal 
by Pub. L. 88-647, title III, §301(26), Oct. 13, 1964, 78 Stat. 
1073. See section 2102 of this title. 

§ 9383. Allowances 

The Secretary of the Air Force may pay to a 
person receiving training under this chapter a 
living allowance at a rate to be prescribed by 
the Secretary, taking into account the amount 
of living allowances authorized for a member of 
the armed forces under similar circumstances. 

(Added Pub. L. 103-160, div. A, title XI, § 1178(b), 
Nov. 30, 1993, 107 Stat. 1769.) 

Prior Provisions 

Prior sections 9383 to 9387, act Aug. 10, 1956, ch. 1041, 
70A Stat. 569, 570, related to Air Force Officers' Train- 
ing Corps and admission and training of medical, den- 
tal, pharmacy and veterinary students, set out courses 
of training, authorized operation and maintenance of 
training camps, provided for supplies and uniforms and 
for advanced training and compensation therefor, prior 
to repeal by Pub. L. 88-647, title III, §301(26), Oct. 13, 
1964, 78 Stat. 1073. See chapter 103 of this title. 

Prior section 9384 was amended by act Sept. 2, 1958, 
Pub. L. 85-861, §1(202), 72 Stat. 1541. 

CHAPTER 907— SCHOOLS AND CAMPS 

See. 

9411. Establishment: purpose. 

9412. Operation. 

9413. Transportation and subsistence during travel. 

9414. Quartermaster and ordnance property: sales. 

9415. Inter-American Air Forces Academy. 

9417. Air War College: acceptance of grants for fac- 
ulty research for scientific, literary, and 
educational purposes. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 522(f)(2), Jan. 6, 
2006, 119 Stat. 3244, added item 9417. 

1990— Pub. L. 101-510, div. A, title III, § 330(b), Nov. 5, 
1990, 104 Stat. 1535, added item 9415. 

§9411. Establishment: purpose 

The Secretary of the Air Force may maintain 
schools and camps for the military instruction 
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and training of persons selected, upon their ap- 
plication, from warrant officers and enlisted 
members of the Air Force and civilians, to qual- 
ify them for appointment as reserve officers, or 
enlistment as reserve noncommissioned officers, 
for service in the Air Force Reserve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 571.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9411 


10:442 (words before 1st 
semicolon of 1st sen- 
tence). 


June 3, 1916, ch. 134. §47d 
(words before 1st semi- 
colon of 1st sentence); 
added June 4. 1920, ch. 
227, subch. I, §34 (words 
before 1st semicolon of 
1st sentence of last 
par.), 41 Stat. 779. 





The words "upon military reservations or elsewhere" 
are omitted as surplusage. The words "of the Air 
Force" are inserted for clarity. The words "or enlist- 
ment as" are inserted for clarity. 



§ 9412. Operation 

In maintaining camps established under sec- 
tion 9411 of this title, the Secretary of the Air 
Force may — 

(1) prescribe the periods during which they 
will be operated; 

(2) prescribe regulations for their adminis- 
tration; 

(3) prescribe the courses to be taught; 

(4) detail members of the Regular Air Force 
to designated duties relating to the camps; 

(5) use necessary supplies and transpor- 
tation; 

(6) furnish uniforms, subsistence, and medi- 
cal attendance and supplies to persons attend- 
ing the camp; and 

(7) authorize necessary expenditures from 
proper Air Force funds for — 

(A) water; 

(B) fuel; 

(C) light; 

(D) temporary structures, except barracks 
and officers' quarters; 

(E) screening; 

(F) damages resulting from field exercises; 

(G) expenses incident to theoretical winter 
instruction of trainees; and 

(H) other expenses incident to maintaining 
the camps. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 571.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9412 


10:442 (47 words after 1st 
semicolon, and 72 
words before 3d semi- 
colon, of 1st sentence; 
and last sentence). 


June 3, 1916, ch. 134, §47d 
(47 words after 1st 
semicolon, and 72 
words before 3d semi- 
colon, of 1st sentence; 
and last sentence); 
added June 4, 1920, ch. 
227, subch. I, §34 (47 
words after 1st semi- 
colon, and 72 words be- 
fore 3d semicolon, of 
1st sentence; and last 
sentence of last par.), 
41 Stat. 779. 





The word "supplies" is substituted for the words 
"such arms, ammunition, accoutrements, equipments, 
tentage, field equipage", since, under the definition of 



the word "supplies", in section 101(26) of this title, 
those words are covered by the word "supplies". The 
words "belonging to the United States", "and impart- 
ing military instruction and training thereat", "during 
the period of their attendance", "theoretical and prac- 
tical instruction", "persons attending the camps au- 
thorized by this section", and "as he may deem" are 
omitted as surplusage. The word "detail" is substituted 
for the word "employ". The word "members" is sub- 
stituted for the words "officers, warrant officers, and 
enlisted men". 

§9413. Transportation and subsistence during 
travel 

(a) There may be furnished to a person attend- 
ing a school or camp established under section 
9411 of this title, for travel to and from that 
school or camp — 

(1) transportation and subsistence; 

(2) transportation in kind and a subsistence 
allowance of one cent a mile; or 

(3) a travel allowance of five cents a mile. 

(b) The travel allowance for the return trip 
may be paid in advance. 

(c) For the purposes of this section, distance is 
computed by the shortest usually traveled 
route, within such territorial limits as the Sec- 
retary of the Air Force may prescribe, from the 
authorized starting point to the school or camp 
and return. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 572.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9413(a), 
(b), (c). 


10:442 (words between 1st 
and 3d semicolons, less 
47 words after 1st semi- 
colon, and less 72 
words before 3d semi- 
colon, of 1st sentence). 


June 3, 1916, ch. 134, §47d 
(words between 1st and 
3d semicolons, less 47 
words after 1st semi- 
colon, and less 72 
words before 3d semi- 
colon, of 1st sentence); 
added June 4, 1920, ch. 
227, §34 (words between 
1st and 3d semicolons, 
less 47 words after 1st 
semicolon, and less 72 
words before 3d semi- 
colon, of 1st sentence 
of last par.), 41 Stat. 
779: Mar. 9. 1928, ch. 
161, 45 Stat. 251. 



In subsection (a), the introductory clause is inserted 
for clarity. The words "at the option of the Secretary 
of the Army" are omitted as surplusage. 

In subsection (b), the words "of the actual perform- 
ance of the same" are omitted as surplusage. 

Subsection (c) is substituted for the words "the most 
usual and direct route within such limits as to terri- 
tory as the Secretary of the Army may prescribe * * * 
for the distance by the shortest usually traveled route 
from the places from which they are authorized to pro- 
ceed to the camp, and for the return travel thereto". 

§9414. Quartermaster and ordnance property: 
sales 

The Secretary of the Air Force may sell to a 
person attending a school or camp established 
under section 9411 of this title quartermaster 
and ordnance property necessary for his proper 
equipment. Sales under this section shall be for 
cash. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 572.) 
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Historical and Revision Notes 



Revised 
section 






9414 


10:442 (words after 3d 
semicolon of 1st sen- 
tence; and 2d sen- 
tence). 


June 3, 1916, ch. 134. §47d 
(words after 3d semi- 
colon of 1st sentence; 
and 2d sentence); added 
June 4, 1920, ch. 227, §34 
(words after 3d semi- 
colon of 1st sentence; 
and 2d sentence of last 
par.), 41 Stat. 779. 





10:442 (2d sentence) is omitted as superseded by sec- 
tion 10 of the Act of June 26, 1934, ch. 756, 48 Stat. 1229 
(31 U.S.C. 725i), which limits credits to the replacing ac- 
count to the actual cost of the items sold. The words 
"quartermaster and ordnance property necessary for 
his proper equipment" are substituted for 10:442 (last 26 
words of 1st sentence). The words "and at cost price, 
plus 10 per centum" are omitted to reflect Title IV of 
the National Security Act of 1947, as amended (63 Stat. 
585), which authorized the Secretary of Defense to pre- 
scribe regulations governing the use and sale of certain 
inventories at cost, including applicable administrative 
expenses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

§ 9415. Inter-American Air Forces Academy 

(a) Operation.— The Secretary of the Air 
Force may operate the Air Force education and 
training facility known as the Inter-American 
Air Forces Academy for the purpose of providing 
military education and training to military per- 
sonnel of Central and South American coun- 
tries, Caribbean countries, and other countries 
eligible for assistance under chapter 5 of part II 
of the Foreign Assistance Act of 1961 (22 U.S.C. 
2347 et seq.). 

(b) Costs. — The fixed costs of operating and 
maintaining the Inter-American Air Forces 
Academy may be paid from funds available for 
operation and maintenance of the Air Force. 

(Added Pub. L. 101-510, div. A, title III, § 330(a), 
Nov. 5, 1990, 104 Stat. 1535.) 

References in Text 

The Foreign Assistance Act of 1961, referred to in sub- 
sec, (a), is Pub. L. 87-195, Sept. 4, 1961, 75 Stat. 424, as 
amended. Chapter 5 of part II of such Act is classified 
generally to part V of subchapter II (§2347 et seq.) of 
chapter 32 of Title 22, Foreign Relations and Inter- 
course. For complete classification of this Act to the 
Code, see Short Title note set out under section 2151 of 
Title 22 and Tables. 

§9417. 1 Air War College: acceptance of grants for 
faculty research for scientific, literary, and 
educational purposes 

(a) Acceptance of Research Grants.— The 
Secretary of the Air Force may authorize the 
Commandant of the Air War College to accept 
qualifying research grants. Any such grant may 
only be accepted if the work under the grant is 
to be carried out by a professor or instructor of 
the College for a scientific, literary, or edu- 
cational purpose. 

(b) Qualifying Grants. — A qualifying re- 
search grant under this section is a grant that is 
awarded on a competitive basis by an entity re- 
ferred to in subsection (c) for a research project 
with a scientific, literary, or educational pur- 
pose. 



!So in original. No section 9416 has been enacted. 



(c) Entities From Which Grants May Be Ac- 
cepted. — A grant may be accepted under this 
section only from a corporation, fund, founda- 
tion, educational institution, or similar entity 
that is organized and operated primarily for sci- 
entific, literary, or educational purposes. 

(d) Administration of Grant Funds. — The 
Secretary shall establish an account for admin- 
istering funds received as research grants under 
this section. The Commandant shall use the 
funds in the account in accordance with applica- 
ble provisions of the regulations and the terms 
and condition of the grants received. 

(e) Related Expenses. — Subject to such limi- 
tations as may be provided in appropriations 
Acts, appropriations available for the Air War 
College may be used to pay expenses incurred by 
the College in applying for, and otherwise pursu- 
ing, the award of qualifying research grants. 

(f) Regulations.— The Secretary shall pre- 
scribe regulations for the administration of this 
section. 

(Added Pub. L. 109-163, div. A, title V, § 522(f)(1), 
Jan. 6, 2006, 119 Stat. 3243.) 

CHAPTER 909— CIVIL AIR PATROL 
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Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1090(a)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-294, amended chapter 
heading and analysis generally, substituting items 9441 
to 9448 for former items 9441 "Status: support by Air 
Force; employment" and 9442 "Assistance by other 
agencies". 

§ 9441. Status as federally chartered corporation; 
purposes 

(a) Status. — (1) The Civil Air Patrol is a non- 
profit corporation that is federally chartered 
under section 40301 of title 36. 

(2) Except as provided in section 9442(b)(2) of 
this title, the Civil Air Patrol is not an instru- 
mentality of the Federal Government for any 
purpose. 

(b) Purposes. — The purposes of the Civil Air 
Patrol are set forth in section 40302 of title 36. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-295.) 

Prior Provisions 

A prior section 9441, acts Aug. 10, 1956, ch. 1041, 70A 
Stat. 572; Pub. L. 96-342, title X, § 1007(a), (b)(1), Sept. 8, 
1980, 94 Stat. 1121, 1122; Pub. L 96-513, title V, §514(12), 
Dec. 12, 1980, 94 Stat. 2935; Pub. L. 98-525, title XV, 
§ 1533(a), Oct. 19, 1984, 98 Stat. 2632; Pub. L. 99-145, title 
XIII, §1303(a)(28), title XIV, § 1458(a), Nov. 8, 1985, 99 
Stat. 740, 763; Pub. L. 99-661, div. A, title XIII, § 1365(a), 
Nov. 14, 1986, 100 Stat. 4002; Pub. L. 103-337, div. A, title 
X, §1062, Oct. 5, 1994, 108 Stat. 2847; Pub. L. 105-225, 
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§ 4(a)(3), Aug. 12, 1998, 112 Stat. 1499, related to Civil Air 
Patrol status, support by Air Force, and employment, 
prior to the general amendment of this chapter by Pub. 
L. 106-398. 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title X, § 1090(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-300, provided that: "The 
amendments made by this section [enacting this sec- 
tion and sections 9442 to 9448 of this title and amending 
sections 40302 and 40303 of Title 36, Patriotic and Na- 
tional Observances, Ceremonies, and Organizations] 
shall take effect 120 days after the date of the enact- 
ment of this Act [Oct. 30, 2000]." 

§9442. Status as volunteer civilian auxiliary of 
the Air Force 

(a) Volunteer Civilian Auxiliary.— The Civil 
Air Patrol is a volunteer civilian auxiliary of 
the Air Force when the services of the Civil Air 
Patrol are used by any department or agency in 
any branch of the Federal Government. 

(b) Use by Air Force.— (1) The Secretary of 
the Air Force may use the services of the Civil 
Air Patrol to fulfill the noncombat programs 
and missions of the Department of the Air 
Force. 

(2) The Civil Air Patrol shall be deemed to be 
an instrumentality of the United States with re- 
spect to any act or omission of the Civil Air Pa- 
trol, including any member of the Civil Air Pa- 
trol, in carrying out a mission assigned by the 
Secretary of the Air Force. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-295.) 

Prior Provisions 

A prior section 9442, added Pub. L. 98-525, title XV, 
§ 1533(b)(1), Oct. 19, 1984, 98 Stat. 2632, related to assist- 
ance of Civil Air Patrol by other agencies, prior to the 
general amendment of this chapter by Pub. L. 106-398. 

§9443. Activities performed as federally char- 
tered nonprofit corporation 

(a) Use of Federally Provided Resources. — 
In its status as a federally chartered nonprofit 
corporation, the Civil Air Patrol may use equip- 
ment, supplies, and other resources, including 
aircraft, motor vehicles, computers, and com- 
munications equipment, provided to the Civil 
Air Patrol by a department or agency of the 
Federal Government or acquired by or for the 
Civil Air Patrol with appropriated funds (or 
with funds of the Civil Air Patrol, but reim- 
bursed from appropriated funds) — 

(1) to provide assistance requested by State 
or local governmental authorities to perform 
disaster relief missions and activities, other 
emergency missions and activities, and non- 
emergency missions and activities; and 

(2) to fulfill its other purposes set forth in 
section 40302 of title 36. 

(b) Use Subject to Applicable Laws.— The 
use of equipment, supplies, or other resources 
under subsection (a) is subject to the laws and 
regulations that govern the use by nonprofit 
corporations of federally provided assets or of 
assets purchased with appropriated funds, as the 
case may be. 

(c) Authority Not Contingent on Reimburse- 
ment. — The authority for the Civil Air Patrol to 



provide assistance under subsection (a)(1) is not 
contingent on the Civil Air Patrol being reim- 
bursed for the cost of providing the assistance. 
If the Civil Air Patrol elects to require reim- 
bursement for the provision of assistance under 
such subsection, the Civil Air Patrol may estab- 
lish the reimbursement rate at a rate less than 
the rates charged by private sector sources for 
equivalent services. 

(d) Liability Insurance.— The Secretary of 
the Air Force may provide the Civil Air Patrol 
with funds for paying the cost of liability insur- 
ance to cover missions and activities carried out 
under this section. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-295.) 

§9444. Activities performed as auxiliary of the 
Air Force 

(a) Air Force Support for Activities. — The 
Secretary of the Air Force may furnish to the 
Civil Air Patrol in accordance with this section 
any equipment, supplies, and other resources 
that the Secretary determines necessary to en- 
able the Civil Air Patrol to fulfill the missions 
assigned by the Secretary to the Civil Air Patrol 
as an auxiliary of the Air Force. 

(b) Forms of Air Force Support. — The Sec- 
retary of the Air Force may, under subsection 
(a)- 

(1) give, lend, or sell to the Civil Air Patrol 
without regard to subtitle I of title 40 and di- 
vision C (except sections 3302, 3501(b), 3509, 
3906, 4710, and 4711) of subtitle I of title 41— 

(A) major items of equipment (including 
aircraft, motor vehicles, computers, and 
communications equipment) that are excess 
to the military departments; and 

(B) necessary related supplies and training 
aids that are excess to the military depart- 
ments; 

(2) permit the use, with or without charge, of 
services and facilities of the Air Force; 

(3) furnish supplies (including fuel, lubri- 
cants, and other items required for vehicle and 
aircraft operations) or provide funds for the 
acquisition of supplies; 

(4) establish, maintain, and supply liaison 
officers of the Air Force at the national, re- 
gional, State, and territorial headquarters of 
the Civil Air Patrol; 

(5) detail or assign any member of the Air 
Force or any officer, employee, or contractor 
of the Department of the Air Force to any liai- 
son office at the national, regional, State, or 
territorial headquarters of the Civil Air Pa- 
trol; 

(6) detail any member of the Air Force or 
any officer, employee, or contractor of the De- 
partment of the Air Force to any unit or in- 
stallation of the Civil Air Patrol to assist in 
the training programs of the Civil Air Patrol; 

(7) authorize the payment of travel expenses 
and allowances, at rates not to exceed those 
paid to employees of the United States under 
subchapter I of chapter 57 of title 5, to mem- 
bers of the Civil Air Patrol while the members 
are carrying out programs or missions specifi- 
cally assigned by the Air Force; 

(8) provide funds for the national head- 
quarters of the Civil Air Patrol, including — 



§9445 



TITLE 10— ARMED FORCES 



Page 2274 



(A) funds for the payment of staff com- 
pensation and benefits, administrative ex- 
penses, travel, per diem and allowances, 
rent, utilities, other operational expenses of 
the national headquarters; and 

(B) to the extent considered necessary by 
the Secretary of the Air Force to fulfill Air 
Force requirements, funds for the payment 
of compensation and benefits for key staff at 
regional, State, or territorial headquarters; 

(9) authorize the payment of expenses of 
placing into serviceable condition, improving, 
and maintaining equipment (including air- 
craft, motor vehicles, computers, and commu- 
nications equipment) owned or leased by the 
Civil Air Patrol; 

(10) provide funds for the lease or purchase 
of items of equipment that the Secretary de- 
termines necessary for the Civil Air Patrol; 

(11) support the Civil Air Patrol cadet pro- 
gram by furnishing — 

(A) articles of the Air Force uniform to ca- 
dets without cost; and 

(B) any other support that the Secretary 
of the Air Force determines is consistent 
with Air Force missions and objectives; and 

(12) provide support, including appropriated 
funds, for the Civil Air Patrol aerospace edu- 
cation program to the extent that the Sec- 
retary of the Air Force determines appropriate 
for furthering the fulfillment of Air Force mis- 
sions and objectives. 

(c) Assistance by Other Agencies.— (1) The 
Secretary of the Air Force may arrange for the 
use by the Civil Air Patrol of such facilities and 
services under the jurisdiction of the Secretary 
of the Army, the Secretary of the Navy, or the 
head of any other department or agency of the 
United States as the Secretary of the Air Force 
considers to be needed by the Civil Air Patrol to 
carry out its mission. 

(2) An arrangement for use of facilities or 
services of a military department or other de- 
partment or agency under this subsection shall 
be subject to the agreement of the Secretary of 
the military department or head of the other de- 
partment or agency, as the case may be. 

(3) Each arrangement under this subsection 
shall be made in accordance with regulations 
prescribed under section 9448 of this title. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-296; 
amended Pub. L. 107-217, §3(b)(35), Aug. 21, 2002, 
116 Stat. 1298; Pub. L. 111-350, §5(b)(54), Jan. 4, 
2011, 124 Stat. 3847.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et seq.)" in introductory provisions. 

2002— Subsec. (b)(1). Pub. L. 107-217, in introductory 
provisions, inserted "subtitle I of title 40 and title III 
of" before "the Federal Property and Administrative 
Services Act of 1949" and substituted "(41 U.S.C. 251 et 
seq.)" for "(40 U.S.C. 471 et seq.)". 



§9445. Funds appropriated for the Civil Air Pa- 
trol 

Funds appropriated for the Civil Air Patrol 
shall be available only for the exclusive use of 
the Civil Air Patrol. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-297.) 

§ 9446. Miscellaneous personnel authorities 

(a) Use of Retired Air Force Personnel. — (1) 
Upon the request of a person retired from serv- 
ice in the Air Force, the Secretary of the Air 
Force may enter into a personal services con- 
tract with that person providing for the person 
to serve as an administrator or liaison officer 
for the Civil Air Patrol. The qualifications of a 
person to provide the services shall be deter- 
mined and approved in accordance with regula- 
tions prescribed under section 9448 of this title. 

(2) To the extent provided in a contract under 
paragraph (1), a person providing services under 
the contract may accept services on behalf of 
the Air Force. 

(3) A person, while providing services under a 
contract authorized under paragraph (1), may 
not be considered to be on active duty or inac- 
tive-duty training for any purpose. 

(b) Use of Civil Air Patrol Chaplains. — The 
Secretary of the Air Force may use the services 
of Civil Air Patrol chaplains in support of the 
Air Force active duty and reserve component 
forces to the extent and under conditions that 
the Secretary determines appropriate. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-297.) 

§ 9447. Board of Governors 

(a) Governing Body. — The Board of Governors 
of the Civil Air Patrol is the governing body of 
the Civil Air Patrol. 

(b) Composition. — The Board of Governors is 
composed of 11 members as follows: 

(1) Four members appointed by the Sec- 
retary of the Air Force, who may be active or 
retired officers of the Air Force (including re- 
serve components of the Air Force), employees 
of the United States, or private citizens. 

(2) Four members of the Civil Air Patrol, se- 
lected in accordance with the constitution and 
bylaws of the Civil Air Patrol. 

(3) Three members appointed or selected as 
provided in subsection (c) from among person- 
nel of any Federal Government agencies, pub- 
lic corporations, nonprofit associations, and 
other organizations that have an interest and 
expertise in civil aviation and the Civil Air 
Patrol mission. 

(c) Appointments From Interested Organiza- 
tions. — (1) Subject to paragraph (2), the mem- 
bers of the Board of Governors referred to in 
subsection (b)(3) shall be appointed jointly by 
the Secretary of the Air Force and the National 
Commander of the Civil Air Patrol. 

(2) Any vacancy in the position of a member 
referred to in paragraph (1) that is not filled 
under that paragraph within 90 days shall be 
filled by majority vote of the other members of 
the Board. 
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(d) Chairman. — The Chairman of the Board of 
Governors shall be chosen by the members of 
the Board of Governors from among the mem- 
bers of the Board referred to in paragraphs (1) 
and (2) of subsection (b) and shall serve for a 
term of two years. The position of Chairman 
shall be held on a rotating basis between mem- 
bers of the Board appointed by the Secretary of 
the Air Force under paragraph (1) of subsection 
(b) and members of the Board selected under 
paragraph (2) of that subsection. 

(e) Powers. — (1) The Board of Governors shall, 
subject to paragraphs (2) and (3), exercise the 
powers granted to the Civil Air Patrol under 
section 40304 of title 36. 

(2) Any exercise by the Board of the power to 
amend the constitution or bylaws of the Civil 
Air Patrol or to adopt a new constitution or by- 
laws shall be subject to approval by a majority 
of the members of the Board. 

(3) Neither the Board of Governors nor any 
other component of the Civil Air Patrol may 
modify or terminate any requirement or author- 
ity set forth in this section. 

(f) Personal Liability for Breach of a Fidu- 
ciary Duty.— (1) Subject to paragraph (2), the 
Board of Governors may take such action as is 
necessary to limit the personal liability of a 
member of the Board of Governors to the Civil 
Air Patrol, or to any of its members, for mone- 
tary damages for a breach of fiduciary duty 
while serving as a member of the Board. 

(2) The Board may not limit the liability of a 
member of the Board of Governors to the Civil 
Air Patrol, or to any of its members, for mone- 
tary damages for any of the following: 

(A) A breach of the member's duty of loyalty 
to the Civil Air Patrol or its members. 

(B) Any act or omission that is not in good 
faith or that involves intentional misconduct 
or a knowing violation of law. 

(C) Participation in any transaction from 
which the member directly or indirectly de- 
rives an improper personal benefit. 

(3) Nothing in this subsection shall be con- 
strued as rendering section 207 or 208 of title 18 
inapplicable in any respect to a member of the 
Board of Governors who is a member of the Air 
Force on active duty, an officer on a retired list 
of the Air Force, or an employee of the United 
States. 

(g) Personal Liability for Breach of a Fidu- 
ciary Duty. — (1) Except as provided in para- 
graph (2), no member of the Board of Governors 
or officer of the Civil Air Patrol shall be person- 
ally liable for damages for any injury or death 
or loss or damage of property resulting from a 
tortious act or omission of an employee or mem- 
ber of the Civil Air Patrol. 

(2) Paragraph (1) does not apply to a member 
of the Board of Governors or officer of the Civil 
Air Patrol for a tortious act or omission in 
which the member or officer, as the case may be, 
was personally involved, whether in breach of a 
civil duty or in commission of a criminal of- 
fense. 

(3) Nothing in this subsection shall be con- 
strued to restrict the applicability of common 
law protections and rights that a member of the 
Board of Governors or officer of the Civil Air Pa- 
trol may have. 



(4) The protections provided under this sub- 
section are in addition to the protections pro- 
vided under subsection (f). 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-298.) 

§ 9448. Regulations 

(a) Authority.— The Secretary of the Air 
Force shall prescribe regulations for the admin- 
istration of this chapter. 

(b) Required Regulations.— The regulations 
shall include the following: 

(1) Regulations governing the conduct of the 
activities of the Civil Air Patrol when it is 
performing its duties as a volunteer civilian 
auxiliary of the Air Force under section 9442 of 
this title. 

(2) Regulations for providing support by the 
Air Force and for arranging assistance by 
other agencies under section 9444 of this title. 

(3) Regulations governing the qualifications 
of retired Air Force personnel to serve as an 
administrator or liaison officer for the Civil 
Air Patrol under a personal services contract 
entered into under section 9446(a) of this title. 

(c) Approval by Secretary of Defense. — The 
regulations required by subsection (b)(2) shall be 
subject to the approval of the Secretary of De- 
fense. 

(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1090(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-299.) 

PART IV— SERVICE, SUPPLY, AND 
PROCUREMENT 



Chap. Sec. 

931. Civil Reserve Air Fleet 9511 

933. Procurement 9531 

935. Issue of Serviceable Material to Armed 

Forces 9561 

937. Utilities and Services 9591 

939. Sale of Serviceable Material 9621 

941. Issue of Serviceable Material other 

than to Armed Forces 9651 

943. Disposal of Obsolete or Surplus Mate- 
rial 9681 

945. Disposition of Effects of Deceased Per- 
sons 9712 

947. Transportation 9741 

949. Real Property 9771 

951. Military Claims 9801 

953. Accountability and Responsibility 9831 



Amendments 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(8), Oct. 
5, 1999, 113 Stat. 695, substituted "Disposition" for "In- 
quests; Disposition" and "9712" for "9711" in item for 
chapter 945. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(c)(8)(B), 
Nov. 30, 1993, 107 Stat. 1715, substituted "Civil Reserve 
Air Fleet" for "Industrial Mobilization, Research, and 
Development" and "9511" for "9501" in item for chapter 
931. 

CHAPTER 931— CIVIL RESERVE AIR FLEET 

Sec. 

9511. Definitions. 

9511a. Civil Reserve Air Fleet contracts: payment 
rate. 

9512. Contracts for the inclusion or incorporation 

of defense features. 

9513. Use of military installations by Civil Reserve 

Air Fleet contractors. 
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Sec. 

9514. Indemnification of Department of Transpor- 

tation for losses covered by defense-related 
aviation insurance. 

9515. Charter air transportation services: minimum 

annual purchase amount for carriers par- 
ticipating in Civil Reserve Air Fleet. 

Prior Provisions 

Chapter was comprised of subchapter I, sections 9501 
to 950V, and subchapter II, sections 9511 to 9513, prior to 
amendment by Pub. L. 103-160, div. A, title VIII, 
§828(a)(8)(A)(ii), Nov. 30, 1993, 107 Stat. 1714, which 
struck out headings for subchapters I and II. 

Prior section 9501, act Aug. 10, 1956, ch. 1041, 70A Stat. 

573, related to mobilization by the President in time of 
war, prior to repeal by Pub. L. 103-160, div. A, title VIII, 
§ 822(a)(2), Nov. 30, 1993, 107 Stat. 1705. See section 2538 
of this title. 

Prior section 9502, act Aug. 10, 1956, ch. 1041, 70A Stat. 

574, related to maintenance by Secretary of the Air 
Force of lists of plants equipped to manufacture arms 
or ammunition and lists of plants convertible into am- 
munition factories, and provided for a Board on Mobili- 
zation of Industries Essential for Military Prepared- 
ness, prior to repeal by Pub. L. 103-160, div. A, title 
VIII, § 822(a)(2), Nov. 30, 1993, 107 Stat. 1705. See sections 
2539 and 2539a of this title. 

Prior section 9503, act Aug. 10, 1956, ch. 1041, 70A Stat. 

574, related to research and development programs of 
the Air Force, prior to repeal by Pub. L. 103-160, div. A, 
title VIII, §827(c), Nov. 30, 1993, 107 Stat. 1713. 

Prior section 9504, act Aug. 10, 1956, ch. 1041, 70A Stat. 

575, related to procurement of ordnance, signal, and 
chemical warfare supplies for experimental purposes by 
the Secretary of the Air Force, prior to repeal by Pub. 
L. 103-160, div. A, title VIII, § 822(c)(2), Nov. 30, 1993, 107 
Stat. 1707. See section 2373 of this title. 

Prior section 9505, act Aug. 10, 1956, ch. 1041, 70A Stat. 
575, related to procurement of production equipment by 
Secretary of the Air Force, prior to repeal by Pub. L. 
103-160, div. A, title VIII, §823(1), Nov. 30, 1993, 107 Stat. 
1707. 

Prior section 9506, act Aug. 10, 1956, ch. 1041, 70A Stat. 
575, related to sale, loan, or gift of samples, drawings, 
and information to contractors, prior to repeal by Pub. 
L. 103-160, div. A, title VIII, § 822(b)(3), Nov. 30, 1993, 107 
Stat. 1706. 

Prior section 9507, act Aug. 10, 1956, ch. 1041, 70A Stat. 
575, related to sale of ordnance and ordnance stores to 
designers, prior to repeal by Pub. L. 103-160, div. A, 
title VIII, § 822(b)(3), Nov. 30, 1993, 107 Stat. 1706. 

Amendments 

2011— Pub. L. 112-81, div. A, title III, § 366(b), Dec. 31, 
2011, 125 Stat. 1381, added item 9511a. 

2009— Pub. L. 111-84, div. A, title X, § 1073(a)(32), Oct. 
28, 2009, 123 Stat. 2474, transferred item 9515 from chap- 
ter 941 of this title to this chapter. 

1996— Pub. L. 104-201, div. A, title X, § 1079(a)(2), Sept. 
23, 1996, 110 Stat. 2669, added item 9514. 

1994— Pub. L. 103-355, title III, § 3033(b), Oct. 13, 1994, 
108 Stat. 3336, substituted "Use of military installa- 
tions by Civil Reserve Air Fleet contractors" for "Com- 
mitment of aircraft to the Civil Reserve Air Fleet" in 
item 9513. 

1993— Pub. L. 103-160, div. A, title VIII, § 828(c)(8)(A), 
Nov. 30, 1993, 107 Stat. 1714, substituted "CIVIL RE- 
SERVE AIR FLEET" for "INDUSTRIAL MOBILIZA- 
TION, RESEARCH, AND DEVELOPMENT" in chapter 
heading, struck out subchapter analysis consisting of 
items for subchapter I "General" and subchapter II 
"Civil Reserve Air Fleet", struck out subchapter I 
heading "GENERAL", struck out items 9501 "Indus- 
trial mobilization: orders; priorities; possession of man- 
ufacturing plants; violations", 9502 "Industrial mobili- 
zation: plants; lists; Board on Mobilization of Indus- 
tries Essential for Military Preparedness", 9503 "Re- 
search and development programs", 9504 "Procurement 



for experimental purposes", 9505 "Procurement of pro- 
duction equipment", 9506 "Sale, loan, or gift of sam- 
ples, drawings, and information to contractors", and 
9507 "Sale of ordnance and ordnance stores to design- 
ers", and struck out heading for subchapter II "CIVIL 
RESERVE AIR FLEET". 

1989— Pub. L. 101-189, div. A, title XVI, § 1636(c)(2), 
Nov. 29, 1989, 103 Stat. 1610, substituted "Contracts for 
the inclusion or incorporation of defense features" for 
"Contracts to modify aircraft: cargo-convertible fea- 
tures" in item 9512 and "Commitment" for "Contracts 
to modify aircraft: commitment" in item 9513. 

1981— Pub. L. 97-86, title IX, §915, Dec. 1, 1981, 95 Stat. 
1125, added analysis of subchapters, subchapter head- 
ings "SUBCHAPTER I— GENERAL" and "SUB- 
CHAPTER II— CIVIL RESERVE AIR FLEET", and the 
analysis of sections for subchapter II consisting of 
items 9511, 9512, and 9513. 

§9511. Definitions 

In this chapter: 

(1) The terms "aircraft", "citizen of the 
United States", "civil aircraft", "person", and 
"public aircraft" have the meanings given 
those terms by section 40102(a) of title 49. 

(2) The term "passenger-cargo combined air- 
craft" means a civil aircraft equipped so that 
its main deck can be used to carry both pas- 
sengers and property (including mail) simulta- 
neously. 

(3) The term "cargo-capable aircraft" means 
a civil aircraft equipped so that all or substan- 
tially all of the aircraft's capacity can be used 
for the carriage of property or mail. 

(4) The term "passenger aircraft" means a 
civil aircraft equipped so that its main deck 
can be used for the carriage of individuals and 
cannot be used principally, without major 
modification, for the carriage of property or 
mail. 

(5) The term "cargo-convertible aircraft" 
means a passenger aircraft equipped or de- 
signed so that all or substantially all of the 
main deck of the aircraft can be readily con- 
verted for the carriage of property or mail. 

(6) The term "Civil Reserve Air Fleet" 
means those aircraft allocated, or identified 
for allocation, to the Department of Defense 
under section 101 of the Defense Production 
Act of 1950 (50 U.S.C. App. 2071), or made avail- 
able (or agreed to be made available) for use 
by the Department of Defense under a con- 
tract made under this title, as part of the pro- 
gram developed by the Department of Defense 
through which the Department of Defense aug- 
ments its airlift capability by use of civil air- 
craft. 

(7) The term "contractor" means a citizen of 
the United States (A) who owns or controls, or 
who will own or control, a new or existing air- 
craft and who contracts with the Secretary 
under section 9512 of this title to modify that 
aircraft by including or incorporating speci- 
fied defense features in that aircraft and to 
commit that aircraft to the Civil Reserve Air 
Fleet, (B) who subsequently obtains ownership 
or control of a civil aircraft covered by such a 
contract and assumes all existing obligations 
under that contract, or (C) who owns or con- 
trols, or will own or control, new or existing 
aircraft and who, by contract, commits some 
or all of such aircraft to the Civil Reserve Air 
Fleet. 
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(8) The term "existing aircraft" means a 
civil aircraft other than a new aircraft. 

(9) The term "new aircraft" means a civil 
aircraft that a manufacturer has not begun to 
assemble before the aircraft is covered by a 
contract under section 9512 of this title. 

(10) The term "Secretary" means the Sec- 
retary of the Air Force. 

(11) The term "defense feature" means 
equipment or design features included or in- 
corporated in a civil aircraft which ensures 
the compatibility of such aircraft with the De- 
partment of Defense airlift system. Such term 
includes any equipment or design feature 
which enables such aircraft to be readily 
modified for use as an aeromedical aircraft or 
a cargo-convertible, cargo-capable, or pas- 
senger-cargo combined aircraft. 

(Added Pub. L. 97-86, title IX, §915(2), Dec. 1, 
1981, 95 Stat. 1125; amended Pub. L. 100-180, div. 
A, title XII, §1231(17), Dec. 4, 1987, 101 Stat. 1161; 
Pub. L. 100-456, div. A, title XII, §1233(k)(2), 
Sept. 29, 1988, 102 Stat. 2058; Pub. L. 101-189, div. 
A, title XVI, § 1636(a), Nov. 29, 1989, 103 Stat. 1609; 
Pub. L. 103-272, § 5(b)(2), July 5, 1994, 108 Stat. 
1373; Pub. L. 103-355, title III, §3031, Oct. 13, 1994, 
108 Stat. 3334.) 

Amendments 

1994— Pub. L. 103-355, § 3031(c), substituted "In this 
chapter:" for "In this subchapter:" in introductory pro- 
visions. 

Par. (1). Pub. L. 103-355, § 3031(b)(1)(C), which directed 
substitution of "section 40102 of title 49" for "section 
101 of the Federal Aviation Act of 1958 (49 U.S.C. 1301)", 
could not be executed because of the intervening 
amendment by Pub. L. 103-272 which substituted "sec- 
tion 40102(a) of title 49" for "section 101 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1301)", see below. 

Pub. L. 103-355, § 3031(b)(1)(A), (B), inserted " 'civil air- 
craft'," before "'person'," and substituted "meanings" 
for "meaning". 

Pub. L. 103-272 substituted "section 40102(a) of title 
49" for "section 101 of the Federal Aviation Act of 1958 
(49 U.S.C. 1301)". 

Par. (6). Pub. L. 103-355, § 3031(b)(2), (3), redesignated 
par. (7) as (6) and struck out former par. (6) which read 
as follows: "The term 'civil aircraft' means an aircraft 
other than a public aircraft." 

Par. (7). Pub. L. 103-355, § 3031(b)(3), redesignated par. 

(8) as (7). Former par. (7) redesignated (6). 

Par. (8). Pub. L. 103-355, § 3031(b)(3), redesignated par. 

(9) as (8). Former par. (8) redesignated (7). 

Pub. L. 103-355, § 3031(a)(1), inserted "under section 
9512 of this title" after "and who contracts with the 
Secretary" in subpar. (A) and added subpar. (C). 

Pars. (9), (10). Pub. L. 103-355, § 3031(b)(3), redesignated 
pars. (10) and (11) as (9) and (10), respectively. Former 
par. (9) redesignated (8). 

Par. (11). Pub. L. 103-355, § 3031(b)(3), (4), redesignated 
par. (12) as (11), substituted "compatibility" for "inter- 
operability", and inserted "an aeromedical aircraft or" 
before "a cargo-convertible". Former par. (11) redesig- 
nated (10). 

Par. (12). Pub. L. 103-355, § 3031(b)(3), redesignated par. 
(12) as (11). 

1989— Par. (2). Pub. L. 101-189, § 1636(a)(1), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "The term 'cargo air service' means the car- 
riage of property or mail on the main deck of a civil 

Par. (5). Pub. L. 101-189, § 1636(a)(2), amended par. (5) 
generally. Prior to amendment, par. (5) read as follows: 
"The term 'cargo-convertible feature' means equip- 
ment or design features included or incorporated in a 
passenger aircraft that can readily enable all or sub- 



stantially all of that aircraft's main deck to be used for 
the carriage of property or mail." 

Par. (8)(A). Pub. L. 101-189, § 1636(a)(3), substituted "a 
new or existing aircraft and who contracts with the 
Secretary to modify that aircraft by including or incor- 
porating specified defense features" for "a civil aircraft 
and who contracts with the Secretary of the Air Force 
to modify that aircraft by including or incorporating 
cargo-convertible features suitable for defense pur- 
poses". 

Par. (12). Pub. L. 101-189, § 1636(a)(4), added par. (12). 

1988— Par. (1). Pub. L. 100-456 substituted "The 
terms" for "The term". 

1987— Pars. (1) to (11). Pub. L. 100-180 inserted "The 
term" after each par. designation, and revised first 
word in quotes in pars. (1) to (6) and (8) to (10) to make 
initial letter of each word lowercase. 

Effective Date op 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

§ 9511a. Civil Reserve Air Fleet contracts: pay- 
ment rate 

(a) Authority. — The Secretary of Defense 
shall determine a fair and reasonable rate of 
payment for airlift services provided to the De- 
partment of Defense by air carriers who are par- 
ticipants in the Civil Reserve Air Fleet program. 

(b) Regulations— The Secretary of Defense 
shall prescribe regulations for purposes of sub- 
section (a). The Secretary may exclude from the 
applicability of those regulations any airlift 
services contract made through the use of com- 
petitive procedures. 

(c) Commitment of Aircraft as a Business 
Factor. — The Secretary may, in determining 
the quantity of business to be received under an 
airlift services contract for which the rate of 
payment is determined in accordance with sub- 
section (a), use as a factor the relative amount 
of airlift capability committed by each air car- 
rier to the Civil Reserve Air Fleet. 

(d) Inapplicable Provisions of Law.— An air- 
lift services contract for which the rate of pay- 
ment is determined in accordance with sub- 
section (a) shall not be subject to the provisions 
of section 2306a of this title or to the provisions 
of subsections (a) and (b) of section 1502 of title 
41. 

(Added Pub. L. 112-81, div. A, title III, § 366(a), 
Dec. 31, 2011, 125 Stat. 1380.) 

Initial Regulations 

Pub. L. 112-81, div. A, title III, § 366(c), Dec. 31, 2011, 
125 Stat. 1381, provided that: "Regulations shall be pre- 
scribed under section 9511a(b) of title 10, United States 
Code, as added by subsection (a), not later than 180 
days after the date of the enactment of this Act [Dec. 
31, 2011]." 

§9512. Contracts for the inclusion or incorpora- 
tion of defense features 

(a) Authority to Contract.— Subject to the 
provisions of chapter 137 of this title, and to the 
extent that funds are otherwise available for ob- 
ligation, the Secretary — 

(1) may contract with any citizen of the 
United States for the inclusion or incorpora- 
tion of defense features in any new or existing 
aircraft to be owned or controlled by that citi- 
zen; and 
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(2) may contract with United States aircraft 
manufacturers for the inclusion or incorpora- 
tion of defense features in new aircraft to be 
operated by a United States air carrier. 

(b) Commitment to Civil Reserve Air 
Fleet. — Each contract entered into under this 
section shall provide — 

(1) that any aircraft covered by the contract 
shall be committed to the Civil Reserve Air 
Fleet; 

(2) that, so long as the aircraft is owned or 
controlled by a contractor, the contractor 
shall operate the aircraft for the Department 
of Defense as needed during any activation of 
the Civil Reserve Air Fleet, notwithstanding 
any other contract or commitment of that 
contractor; and 

(3) that the contractor operating the aircraft 
for the Department of Defense shall be paid for 
that operation at fair and reasonable rates. 

(c) Terms and Required Repayment.— Each 
contract entered into under subsection (a) shall 
include a provision that requires the contractor 
to repay to the United States a percentage (to 
be established in the contract) of any amount 
paid by the United States to the contractor 
under the contract with respect to any aircraft 
if— 

(1) the aircraft is destroyed or becomes un- 
usable, as defined in the contract; 

(2) the defense features specified in the con- 
tract are rendered unusable or are removed 
from the aircraft; 

(3) control over the aircraft is transferred to 
any person that is unable or unwilling to as- 
sume the contractor's obligations under the 
contract; or 

(4) the registration of the aircraft under sec- 
tion 44103 of title 49 is terminated for any rea- 
son not beyond the control of the contractor. 

(d) Authority To Contract and Pay Di- 
rectly. — (1) A contract under subsection (a) for 
the inclusion or incorporation of defense fea- 
tures in an aircraft may include a provision au- 
thorizing the Secretary — 

(A) to contract, with the concurrence of the 
contractor, directly with another person for 
the performance of the work necessary for the 
inclusion or incorporation of defense features 
in such aircraft; and 

(B) to pay such other person directly for 
such work. 

(2) A contract entered into pursuant to para- 
graph (1) may include such specifications for 
work and equipment as the Secretary considers 
necessary to meet the needs of the United 
States. 

(e) Exclusivity of Commitment to Civil Re- 
serve Air Fleet. — Notwithstanding section 101 
of the Defense Production Act of 1950 (50 U.S.C. 
App. 2071), each aircraft covered by a contract 
entered into under this section shall be commit- 
ted exclusively to the Civil Reserve Air Fleet for 
use by the Department of Defense as needed dur- 
ing any activation of the Civil Reserve Air Fleet 
unless the aircraft is released from that use by 
the Secretary of Defense. 

(Added Pub. L. 97-86, title IX, §915(2), Dec. 1, 
1981, 95 Stat. 1126; amended Pub. L. 98-525, title 



XIV, §1405(57), Oct. 19, 1984, 98 Stat. 2626; Pub. L. 
101-189, div. A, title XVI, § 1636(b), Nov. 29, 1989, 
103 Stat. 1609; Pub. L. 103-272, § 5(b)(3), July 5, 
1994, 108 Stat. 1373; Pub. L. 103-355, title III, 
§3032(l)-(8), Oct. 13, 1994, 108 Stat. 3334, 3335; Pub. 
L. 104-106, div. A, title X, §1087, Feb. 10, 1996, 110 
Stat. 458.) 

Codification 

The text of subsecs. (a) and (b) of section 9513 of this 
title, which were redesignated as subsecs. (b) and (e) of 
this section by Pub. L. 103-355, §3032(4), (5), was based 
on Pub. L. 97-86, title IX, §915(2), Dec. 1, 1981, 95 Stat. 
1128; amended Pub. L. 101-189, div. A, title XVI, 
§ 1636(c)(1), Nov. 29, 1989, 103 Stat. 1610. 

Amendments 

1996— Subsecs. (b)(2), (e). Pub. L. 104-106 struck out 
"full" before "Civil Reserve Air Fleet". 

1994— Subsec. (a). Pub. L. 103-355, §3032(1), inserted 
heading. 

Subsec. (b). Pub. L. 103-355, §3032(6), inserted heading 
and substituted "entered into under this section" for 
"under section 9512 of this title" in introductory provi- 
sions. 

Pub. L. 103-355, §3032(4), redesignated subsec. (a) of 
section 9513 of this title as subsec. (b) of this section. 
Former subsec. (b) redesignated (c). See Codification 
note above. 

Subsec. (b)(4). Pub. L. 103-272 substituted "section 
44103 of title 49" for "section 501 of the Federal Avia- 
tion Act of 1958 (49 U.S.C. App. 1401)". 

Subsec. (c). Pub. L. 103-355, §3032(7), struck out "the 
terms required by section 9513 of this title and" before 
"a provision that requires the contractor" in introduc- 
tory provisions. 

Pub. L. 103-355, §3032(3), redesignated subsec. (b) as (c) 
and inserted heading. Former subsec. (c) redesignated 

(d) . 

Subsec. (d). Pub. L. 103-355, §3032(2), redesignated sub- 
sec. (c) as (d) and inserted heading. 

Subsec. (e). Pub. L. 103-355, §3032(8), inserted heading 
and substituted "entered into under this section" for 
"under section 9512 of this title". 

Pub. L. 103-355, §3032(5), redesignated subsec. (b) of 
section 9513 of this title as subsec. (e) of this section. 
See Codification note above. 

1989— Pub. L. 101-189 substituted "Contracts for the 
inclusion or incorporation of defense features" for 
"Contracts to modify aircraft: cargo-convertible fea- 
tures" as section catchline and amended text generally, 
substituting subsecs. (a) to (c) for former subsecs. (a) to 

(e) . 

1984— Subsec. (b)(1). Pub. L. 98-525 substituted "App. 
1401" for "1401". 

Effective Date of 1994 Amendment 

For effective date and applicability of amendment by 
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set 
out as a note under section 2302 of this title. 

§9513. Use of military installations by Civil Re- 
serve Air Fleet contractors 

(a) Contract Authority.— (1) The Secretary of 
the Air Force — 

(A) may, by contract entered into with any 
contractor, authorize such contractor to use 
one or more Air Force installations designated 
by the Secretary; and 

(B) with the consent of the Secretary of an- 
other military department, may, by contract 
entered into with any contractor, authorize 
the contractor to use one or more installa- 
tions, designated by the Secretary of the Air 
Force, that is under the jurisdiction of the 
Secretary of such other military department. 
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(2) The Secretary of the Air Force may include 
in the contract such terms and conditions as the 
Secretary determines appropriate to promote 
the national defense or to protect the interests 
of the United States. 

(b) Purposes of Use. — A contract entered into 
under subsection (a) may authorize use of a des- 
ignated installation as a weather alternate, 
technical stop not involving the enplaning or de- 
planing of passengers or cargo, or, in the case of 
an installation within the United States, for 
other commercial purposes. Notwithstanding 
any other provision of the law, the Secretary 
may establish different levels and types of uses 
for different installations for commercial oper- 
ations not required by the Department of De- 
fense and may provide in contracts under sub- 
section (a) for different levels and types of uses 
by different contractors. 

(c) Disposition of Payments for Use. — Not- 
withstanding any other provision of law, 
amounts collected from the contractor for land- 
ing fees, services, supplies, or other charges au- 
thorized to be collected under the contract shall 
be credited to the appropriations of the armed 
forces having jurisdiction over the military in- 
stallation to which the contract pertains. 
Amounts so credited to an appropriation shall 
be available for obligation for the same period 
as the appropriation to which credited. 

(d) Hold Harmless Requirement. — A contract 
entered into under subsection (a) shall provide 
that the contractor agrees to indemnify and 
hold harmless the United States from any ac- 
tion, suit, or claim of any sort resulting from, 
relating to, or arising out of any activities con- 
ducted, or services or supplies furnished, in con- 
nection with the contract. 

(e) Reservation of Right To Exclude Con- 
tractor. — A contract entered into under sub- 
section (a) shall provide that the Secretary con- 
cerned may, without providing prior notice, 
deny access to an installation designated under 
the contract when the Secretary determines 
that it is necessary to do so in order to meet 
military exigencies. 

(Added Pub. L. 103-355, title III, § 3033(a), Oct. 13, 
1994, 108 Stat. 3335.) 

Prior Provisions 

A prior section 9513, added Pub. L. 97-86, title IX, 
§915(2), Dec. 1, 1981, 95 Stat. 1128; amended Pub. L. 
101-189, div. A, title XVI, § 1636(c)(1), Nov. 29, 1989, 103 
Stat. 1610, directed that each contract under section 
9512 of this title be committed to Civil Reserve Air 
Fleet, prior to amendment by Pub. L. 103-355, §3032(4), 
(5), (9), which struck out section catchline and redesig- 
nated subsecs. (a) and (b) as subsecs. (b) and (e) of sec- 
tion 9512, respectively. 

Effective Date 

For effective date and applicability, see section 10001 
of Pub. L. 103-355, set out as an Effective Date of 1994 
Amendment note under section 2302 of this title. 

§9514. Indemnification of Department of Trans- 
portation for losses covered by defense-relat- 
ed aviation insurance 

(a) Prompt Indemnification Required.— (1) In 
the event of a loss that is covered by defense-re- 
lated aviation insurance, the Secretary of De- 
fense shall promptly indemnify the Secretary of 



Transportation for the amount of the loss con- 
sistent with the indemnification agreement be- 
tween the two Secretaries that underlies such 
insurance. The Secretary of Defense shall make 
such indemnification — 

(A) in the case of a claim for the loss of an 
aircraft hull, not later than 30 days after the 
date on which the Secretary of Transportation 
determines the claim to be payable or that 
amounts are due under the policy that pro- 
vided the defense-related aviation insurance; 
and 

(B) in the case of any other claim, not later 
than 180 days after the date on which the Sec- 
retary of Transportation determines the claim 
to be payable. 

(2) When there is a loss of an aircraft hull that 
is (or may be) covered by defense-related avia- 
tion insurance, the Secretary of Transportation 
may make, during the period when a claim for 
such loss is pending with the Secretary of Trans- 
portation, any required periodic payments owed 
by the insured party to a lessor or mortgagee of 
such aircraft. Such payments shall commence 
not later than 30 days following the date of the 
presentment of the claim for the loss of the air- 
craft hull to the Secretary of Transportation. If 
the Secretary of Transportation determines that 
the claim is payable, any amount paid under 
this paragraph arising from such claim shall be 
credited against the amount payable under the 
aviation insurance. If the Secretary of Transpor- 
tation determines that the claim is not payable, 
any amount paid under this paragraph arising 
from such claim shall constitute a debt to the 
United States, payable to the insurance fund. 
Any such amounts so returned to the United 
States shall be promptly credited to the fund or 
account from which the payments were made 
under this paragraph. 

(b) Source of Funds for Payment of Indem- 
nity. — The Secretary of Defense may pay an in- 
demnity described in subsection (a) from any 
funds available to the Department of Defense for 
operation and maintenance, and such sums as 
may be necessary for payment of such indem- 
nity are hereby authorized to be transferred to 
the Secretary of Transportation for such pur- 
pose. 

(c) Notice to Congress.— In the event of a loss 
that is covered by defense-related aviation in- 
surance in the case of an incident in which the 
covered loss is (or is expected to be) in an 
amount in excess of $10,000,000, the Secretary of 
Defense shall submit to Congress notification of 
the loss as soon after the occurrence of the loss 
as possible and in no event more than 30 days 
after the date of the loss. 

(d) Implementing Matters.— (1) Payment of 
indemnification under this section is not subject 
to section 2214 or 2215 of this title or any other 
provision of law requiring notification to Con- 
gress before funds may be transferred. 

(2) Consolidation of claims arising from the 
same incident is not required before indem- 
nification of the Secretary of Transportation for 
payment of a claim may be made under this sec- 
tion. 

(e) Construction With Other Transfer Au- 
thority. — Authority to transfer funds under this 
section is in addition to any other authority 
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provided by law to transfer funds (whether en- 
acted before, on, or after the date of the enact- 
ment of this section) and is not subject to any 
dollar limitation or notification requirement 
contained in any other such authority to trans- 
fer funds. 

[(f) Repealed. Pub. L. 108-136, div. A, title X, 
§1031(a)(60)(B), Nov. 24, 2003, 117 Stat. 1603.] 
(g) Definitions. — In this section: 

(1) Defense-related aviation insurance. — 
The term "defense-related aviation insurance" 
means aviation insurance and reinsurance pro- 
vided through policies issued by the Secretary 
of Transportation under chapter 443 of title 49 
that pursuant to section 44305(b) of that title 
is provided by that Secretary without pre- 
mium at the request of the Secretary of De- 
fense and is covered by an indemnity agree- 
ment between the Secretary of Transportation 
and the Secretary of Defense. 

(2) Loss. — The term "loss" includes damage 
to or destruction of property, personal injury 
or death, and other liabilities and expenses 
covered by the defense-related aviation insur- 
ance. 

(Added Pub. L. 104-201, div. A, title X, 
§ 1079(a)(1), Sept. 23, 1996, 110 Stat. 2667; amended 
Pub. L. 108-136, div. A, title X, §1031(a)(60), Nov. 
24, 2003, 117 Stat. 1603; Pub. L. 112-81, div. A, title 
X, §1064(10), Dec. 31, 2011, 125 Stat. 1587.) 

References in Text 

The date of the enactment of this section, referred to 
in subsec. (e), is the date of enactment of Pub. L. 
104-201, which was approved Sept. 23, 1996. 

Amendments 

2011— Subsec. (c). Pub. L. 112-81 substituted 
"$10,000,000" for "$1,000,000". 

2003— Subsec. (c). Pub. L. 108-136, §1031(a)(60)(A), 
struck out designation for par. (1) before "notification 
of the loss", substituted "Congress" for "Congress — " 
and "loss." for "loss; and", and struck out par. (2) 
which read as follows: "semiannual reports thereafter 
updating the information submitted under paragraph 
(1) and showing with respect to losses arising from such 
incident the total amount expended to cover such 
losses, the source of those funds, pending litigation, 
and estimated total cost to the Government." 

Subsec. (f). Pub. L. 108-136, § 1031(a)(60)(B), struck out 
heading and text of subsec. (f). Text read as follows: 
"Not later than March 1 of each year, the Secretary of 
Defense shall submit to Congress a report setting forth 
the current amount of the contingent outstanding li- 
ability of the United States under the insurance pro- 
gram under chapter 443 of title 49." 

§9515. Charter air transportation services: mini- 
mum annual purchase amount for carriers 
participating in Civil Reserve Air Fleet 

(a) In General. — The Secretary of Defense 
shall take steps to — 

(1) improve the predictability in Department 
of Defense charter requirements; 

(2) strengthen Civil Reserve Airlift Fleet 
participation to assure adequate capacity is 
available to meet steady-state, surge and mo- 
bilization requirements; and 

(3) provide incentives for commercial air 
passenger carriers to provide newer, more effi- 
cient and reliable aircraft for Department of 
Defense service rather than older, fully depre- 
ciated aircraft. 



(b) Consideration of Recommendations. — In 
carrying out subsection (a), the Secretary of De- 
fense shall consider the recommendations on 
courses of action for the Civil Reserve Air Fleet 
as outlined in the report required by section 1356 
of the National Defense Authorization Act for 
Fiscal Year 2008 1 (Public Law 110-181). 

(c) Contracts for Charter Air Transpor- 
tation Services. — The Secretary of Defense 
may award to an air carrier or an air carrier 
contractor team arrangement participating in 
the Civil Reserve Air Fleet on a fiscal year basis 
a one-year contract for charter air transpor- 
tation services with a minimum purchase 
amount under such contract determined in ac- 
cordance with this section. 

(d) Eligible Charter Air Transportation 
Carriers. — In order to be eligible for payments 
under the minimum purchase amount provided 
by this section, an air carrier (or any air carrier 
participating in an air carrier contractor team 
arrangement) — 

(1) if under contract with the Department of 
Defense in the prior fiscal year, shall have an 
average on-time pick up rate, based on factors 
within such air carrier's control, of at least 90 
percent; 

(2) shall offer such amount of commitment 
to the Civil Reserve Air Fleet in excess of the 
minimum required for participation in the 
Civil Reserve Air Fleet as the Secretary of De- 
fense shall specify for purposes of this section; 
and 

(3) may not have refused a Department of 
Defense request to act host for other Civil 
Reserve Air Fleet carriers at intermediate 
staging bases during the prior fiscal year. 

(e) Aggregate Minimum Purchase Amount. — 
(1) The aggregate amount of the minimum pur- 
chase amount for all contracts awarded under 
subsection (c) for a fiscal year shall be based on 
forecast needs, but may not exceed the amount 
equal to 80 percent of the average annual ex- 
penditure of the Department of Defense for char- 
ter air transportation services during the five- 
fiscal year period ending in the fiscal year be- 
fore the fiscal year for which such contracts are 
awarded. 

(2) In calculating the average annual expendi- 
ture of the Department of Defense for charter 
air transportation services for purposes of para- 
graph (1), the Secretary of Defense shall omit 
from the calculation any fiscal year exhibiting 
unusually high demand for charter air transpor- 
tation services if the Secretary determines that 
the omission of such fiscal year from the cal- 
culation will result in a more accurate forecast 
of anticipated charter air transportation serv- 
ices for purposes of that paragraph. 

(f) Allocation of Minimum Purchase Among 
Charter Air Transportation Contracts.— (1) 
The aggregate amount of the minimum purchase 
amount for all contracts awarded under sub- 
section (c) for a fiscal year, as determined under 
subsection (e), shall be allocated among all air 
carriers and air carrier contractor team ar- 
rangements awarded contracts under subsection 
(c) for such fiscal year in proportion to the com- 
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mitments of such carriers to the Civil Reserve 
Air Fleet for such fiscal year. 

(2) In determining the minimum purchase 
amount payable under paragraph (1) under a 
contract under subsection (c) for charter air 
transportation services provided by an air car- 
rier or air carrier contractor team arrangement 
during the fiscal year covered by such contract, 
the Secretary of Defense may adjust the amount 
allocated to such carrier or arrangement under 
paragraph (1) to take into account periods dur- 
ing such fiscal year when charter air transpor- 
tation services of such carrier or a carrier in 
such arrangement are unavailable for usage by 
the Department of Defense, including during pe- 
riods of refused business or suspended operations 
or when such carrier is placed in nonuse status 
pursuant to section 2640 of this title for safety 
reasons. 

(g) Distribution of Amounts.— If any amount 
available under this section for the minimum 
purchase of charter air transportation services 
from a carrier or air carrier contractor team ar- 
rangement for a fiscal year under a contract 
under subsection (c) is not utilized to purchase 
charter air transportation services from the car- 
rier or arrangement in such fiscal year, such 
amount shall be provided to the carrier or ar- 
rangement before the first day of the following 
fiscal year. 

(h) Commitment of Funds.— (1) The Secretary 
of each military department shall transfer to 
the transportation working capital fund a per- 
centage of the total amount anticipated to be 
required in such fiscal year for the payment of 
minimum purchase amounts under all contracts 
awarded under subsection (c) for such fiscal year 
equivalent to the percentage of the anticipated 
use of charter air transportation services by 
such military department during such fiscal 
year from all carriers under contracts awarded 
under subsection (c) for such fiscal year. 

(2) Any amounts required to be transferred 
under paragraph (1) shall be transferred by the 
last day of the fiscal year concerned to meet the 
requirements of subsection (g) unless minimum 
purchase amounts have already been distributed 
by the Secretary of Defense under subsection (g) 
as of that date. 

(i) Availability of Airlift Services.— (1) 
From the total amount of charter air transpor- 
tation services available for a fiscal year under 
all contracts awarded under subsection (c) for 
such fiscal year, a military department shall be 
entitled to obtain a percentage of such services 
equal to the percentage of the contribution of 
the military department to the transportation 
working capital fund for such fiscal year under 
subsection (h). 

(2) A military department may transfer any 
entitlement to charter air transportation serv- 
ices under paragraph (1) to any other military 
department or to any other agency, element, or 
component of the Department of Defense. 

(j) Definition. — In this section, the term 
"charter air transportation" has the meaning 
given such term in section 40102(14) of title 49, 
except that it only means such transportation 
for which the Secretary of Defense has entered 
into a contract for the purpose of passenger 
travel. 



(k) Sunset. — The authorities in this section 
shall expire on December 31, 2015. 

(Added Pub. L. 110-417, [div. A], title X, § 1033(a), 
Oct. 14, 2008, 122 Stat. 4591; amended Pub. L. 
111-383, div. A, title X, § 1075(b)(50), Jan. 7, 2011, 
124 Stat. 4371.) 

References in Text 

Section 1356 of the National Defense Authorization 
Act for Fiscal Year 2008, referred to in subsec. (b), prob- 
ably means section 356 of the National Defense Author- 
ization Act for Fiscal Year 2008, Pub. L. 110-181, div. A, 
title III, Jan. 28, 2008, 122 Stat. 74, which is not classi- 
fied to the Code. The Act does not contain a section 
1356. 

Amendments 

2011— Subsec. (b). Pub. L. 111-383, §1075(b)(50)(A), 
which directed substitution of "section 1356 of the Na- 
tional Defense Authorization Act for Fiscal Year 2008" 
for "Section 1356 of the National Defense Authorization 
Act for 2008" was executed by making- the substitution 
for "Section 356 of the National Defense Authorization 
Act for 2008" to reflect the probable intent of Congress. 

Subsec. (f)(2). Pub. L. 111-383, §1075(b)(50)(B), sub- 
stituted "arrangement under paragraph (1)" for "ar- 
rangement under paragraph (2)". 

Subsec. (j). Pub. L. 111-383, § 1075(b)(50)(C), which di- 
rected striking out "United States Code," after "title 
49," in par. (1), was executed by making the amendment 
in text of subsec. (j) to reflect the probable intent of 
Congress. Subsec. (j) does not contain a par. (1). 

Report to Congress; Limitation on Exercise op 
Authority 

Pub. L. 110-417, [div. A], title X, § 1033(c), Oct. 14, 2008, 
122 Stat. 4593, provided that: 

"(1) Report. — The Secretary of Defense shall submit 
to the congressional defense committees [Committees 
on Armed Services and Appropriations of the Senate 
and the House of Representatives] a written report on 
the actions taken under subsections (a) and (b) of sec- 
tion 9515 of title 10, United States Code, as added by 
subsection (a), along with the anticipated risks and 
benefits of such actions. 

"(2) Limitation. — No authority under subsections (c) 
through (I) [sic] of such section may be implemented 
until 30 days after the date on which the Secretary sub- 
mits the report required under paragraph (1)." 

CHAPTER 933— PROCUREMENT 

See. 

[9531. Repealed.] 

9532. Factories, arsenals, and depots: manufacture 
at. 

[9534, 9535. Repealed.] 

9536. Equipment: bakeries, schools, kitchens, and 

mess halls. 
[9537, 9538. Repealed.] 

9540. Architectural and engineering services. 
[9541. Repealed.] 

Amendments 

1993— Pub. L. 103-160, div. A, title VIII, § 828(a)(9), Nov. 
30, 1993, 107 Stat. 1713, struck out items 9531, "Author- 
ization", 9534, "Subsistence supplies: contract stipula- 
tions; place of delivery on inspection", 9535, "Excep- 
tional subsistence supplies: purchases without advertis- 
ing", 9537, "Military surveys and maps: assistance of 
United States mapping agencies", 9538, "Unserviceable 
ammunition: exchange and reclamation", and 9541, 
"Gratuitous services of officers of the Air Force Re- 
serve". 

1982— Pub. L. 97-258, §2(b)(13)(A), Sept. 13, 1982, 96 
Stat. 1058, added item 9541. 
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[§9531. Repealed. Pub. L. 103-160, div. A, title 
VIII, §823(2), Nov. 30, 1993, 107 Stat. 1707] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 575, au- 
thorized Secretary of the Air Force to procure aircraft 
and equipment and facilities necessary for the mainte- 
nance and operation of the Air Force. 

§9532. Factories, arsenals, and depots: manufac- 
ture at 

The Secretary of the Air Force may have sup- 
plies needed for the Department of the Air Force 
made in factories, arsenals, or depots owned by 
the United States, so far as those factories, arse- 
nals, or depots can make those supplies on an 
economical basis. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 576.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9532 


5:626-2(e). 


Sept. 19, 1951, ch. 407, 
§ 101(e), 65 Stat. 327. 





The word "made" is substituted for the words "manu- 
factured or produced". The words "United States" are 
substituted for the word "Government". 



[§§9534, 9535. Repealed. Pub. L. 103-160, div. A, 
title VIII, § 823(4), (5), Nov. 30, 1993, 107 Stat. 
1707] 

Section 9534, act Aug. 10, 1956, ch. 1041, 70A Stat. 576, 
related to provisions in contracts for subsistence sup- 
plies. 

Section 9535, act Aug. 10, 1956, ch. 1041, 70A Stat. 576, 
related to purchases without advertising of exceptional 
subsistence supplies. 

§9536. Equipment: bakeries, schools, kitchens, 
and mess halls 

Money necessary for the following items for 
the use of enlisted members of the Air Force 
may be spent from appropriations for regular 
supplies: 

(1) Equipment for air base bakeries. 

(2) Furniture, textbooks, paper, and equip- 
ment for air base schools. 

(3) Tableware and mess furniture for kitch- 
ens and mess halls. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 576.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9536 


10:1334. 


June 13, 1890, ch. 423 (1st 






proviso under "Quar- 






termaster's De- 






partment"), 26 Stat. 






152. 



The words "Money necessary * * * may be spent" are 
substituted for the words "There may be expended * * * 
the amounts required". The word "bakeries" is sub- 
stituted for the words "bake house to carry on post 
bakeries". The words "each and all" are omitted as 
surplusage. 

[§§9537, 9538. Repealed. Pub. L. 103-160, div. A, 
title VIII, § 823(6), (7), Nov. 30, 1993, 107 Stat. 
1707] 

Section 9537, acts Aug. 10, 1956, ch. 1041, 70A Stat. 576; 
Nov. 2, 1966, Pub. L. 89-718, §8(a), 80 Stat. 1117; Dec. 12, 
1980, Pub. L. 96-513, title V, §514(13), 94 Stat. 2936, relat- 



ed to assistance of United States mapping agencies in 
making and developing military surveys and maps. 

Section 9538, acts Aug. 10, 1956, ch. 1041, 70A Stat. 576; 
Dec. 12, 1980, Pub. L. 96-513, title V, §514(14), 94 Stat. 
2936, related to exchange and reclamation of unservice- 
able ammunition by Secretary of the Air Force. 

§ 9540. Architectural and engineering services 

(a) Whenever he considers that it is advan- 
tageous to the national defense and that exist- 
ing facilities of the Department of the Air Force 
are inadequate, the Secretary of the Air Force 
may, by contract or otherwise, employ the ar- 
chitectural or engineering services of any person 
outside that Department for producing and de- 
livering designs, plans, drawings, and specifica- 
tions needed for any public works or utilities 
project of the Department. 

(b) The fee for any service under this section 
may not be more than 6 percent of the estimated 
cost, as determined by the Secretary, of the 
project to which it applies. 

(c) Sections 305, 3324, and 7204, chapter 51, and 
subchapters III, IV, and VI of chapter 53 of title 
5 do not apply to employment under this sec- 
tion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 577; Pub. L. 
89-718, §28, Nov. 2, 1966, 80 Stat. 1119; Pub. L. 
95-454, title VII, § 703(c)(3), title VIII, 
§801(a)(3)(I), Oct. 13, 1978, 92 Stat. 1217, 1222; Pub. 
L. 96-513, title V, §514(15), Dec. 12, 1980, 94 Stat. 
2936.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9540(a) 

9540(b) 
9540(c) 


5:221 (1st sentence, less 

last 15 words). 
5:221 (less 1st sentence). 
5:221 (last 15 words of 1st 

sentence). 


Aug. 7, 1939. ch. 511. §2, 
53 Stat. 1240. 



In subsection (a), the words "and providing that in 
the opinion" are omitted as covered by the words 
"whenever he considers". The words "needed for" are 
substituted for the words "required for the accomplish- 
ment of". 

In subsection (c), reference is made in substance to 
the Classification Act of 1949, instead of the Classifica- 
tion Act of 1923 referred to in the source statute, since 
section 1106(a) of the Classification Act of 1949, 63 Stat. 
972, provides that all references in other acts to the 
Classification Act of 1923 should be considered to refer 
to the Classification Act of 1949. 

Amendments 

1980— Subsec. (c). Pub. L. 96-513 substituted "and 7204, 
chapter 51, and subchapters III, IV, and VI of chapter 53 
of title 5" for "5101-5115, 5331-5338, 5341, 5342, and 7204 of 
title 5 and subchapter VI of chapter 53 of such title 5". 

1978— Subsec. (c). Pub. L. 95-454, §801(a)(3)(I), inserted 
reference to subchapter VI of chapter 53 of title 5. 

Pub. L. 95-454, §703(c)(3), substituted "7204" for 
"7154". 

1966— Subsec. (c). Pub. L. 89-718 substituted "Sections 
305, 3324, 5101-5115, 5331-5338, 5341, 5342, and 7154 of title 
5" for "Sections 1071-1153 of title 5". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Amendment by section 703(c)(3) of Pub. L. 95-454 ef- 
fective 90 days after Oct. 13, 1978, see section 907 of Pub. 
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L. 95-454, set out as a note under section 1101 of Title 
5, Government Organization and Employees. 

Amendment by section 801(a)(3)(I) of Pub. L. 95-454 ef- 
fective on first day of first applicable pay period begin- 
ning on or after 90th day after Oct. 13, 1978, see section 
801(a)(4) of Pub. L. 95-454, set out as an Effective Date 
note under section 5361 of Title 5. 

[§9541. Repealed. Pub. L. 103-160, div. A, title 
VIII, § 822(d)(2), Nov. 30, 1993, 107 Stat. 1707] 

Section, added Pub. L. 97-258, §2(b)(13)(B), Sept. 13, 
1982, 96 Stat. 1058, related to gratuitous services of offi- 
cers of Air Force Reserve. See section 10212 of this title. 

CHAPTER 935— ISSUE OF SERVICEABLE 
MATERIAL TO ARMED FORCES 

Sec. 

9561. Rations. 

9562. Clothing. 

9563. Clothing: replacement when destroyed to pre- 

vent contagion. 

9564. Navy and Marine Corps: camp equipment and 

transportation; when on shore duty with 
Air Force. 

9565. Colors, standards, and guidons of demobilized 

organizations: disposition. 

§9561. Rations 

(a) The President may prescribe the compo- 
nents, and the quantities thereof, of the Air 
Force ration. He may direct the issue of equiva- 
lent articles in place of the prescribed compo- 
nents whenever, in his opinion, economy and the 
health and comfort of the members of the Air 
Force so require. 

(b) An enlisted member of the Air Force on ac- 
tive duty is entitled to one ration daily. The 
emergency ration, when issued, is in addition to 
the regular ration. 

(c) Fresh or preserved fruits, milk, butter, and 
eggs necessary for the proper diet of the sick in 
hospitals shall be provided under regulations ap- 
proved by the Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 577.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9561(a) 


10:724. 


Feb. 2, 1901. oh. 192 §40, 


9561(b) 


10:716b. 
10:725. 


31 Stat. 758. 


9561(0) 


10:726. 


R.S. 1293, July 16, 1892, 
ch. 195 (last 15 words 
before proviso under 
''Subsistence of the 
Army"), 27 Stat. 178. 

Mar. 2, 1907, oh. 2511 (1st 
proviso under "Sub- 
sistence Department"). 
34 Stat. 1165. 

R.S. 1175. 



In subsection (a), the words "the components, and the 
quantities thereof" are substituted for the words "the 
kinds and quantities of the component articles". The 
words "substitutive" and "a due regard" are omitted as 
surplusage. 

In subsection (b), the words "on active duty" are in- 
serted for clarity. The words "under such regulations 
as may be prescribed by the Secretary of the Army", in 
10:725, are omitted, since the Secretary has inherent 
authority to issue regulations appropriate to exercising 
his statutory functions. The words "or reserve", "pre- 
scribed for use on emergent occasions", and "fur- 
nished", in 10:725, are omitted as surplusage. 

In subsection (c), the words "as the Surgeon General" 
are omitted, since the Air Force does not have the stat- 



utory office of Surgeon General, and functions which, 
for the Army, are assigned by statute to subordinate 
officers of the Army are, for the Air Force, assigned to 
the Secretary of the Air Force. The words "Such quan- 
tities of" and "may be allowed" are omitted as surplus- 
age. 

Delegation of Authority 

Authority of President under subsec. (a) of this sec- 
tion to prescribe uniform military ration applicable to 
Air Force delegated to Secretary of Defense by section 
3(a) of Ex. Ord. No. 12781, Nov. 20, 1991, 56 F.R. 59203, set 
out as a note under section 301 of Title 3, The Presi- 
dent. 



§ 9562. Clothing 

The President may prescribe the quantity and 
kind of clothing to be issued annually to mem- 
bers of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 577.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9562 


10:831. 


R.S. 1296 (less 1st 9 
words). 





The words "members of the Air Force" are sub- 
stituted for the words "troops of the United States". 



§9563. Clothing: replacement when destroyed to 
prevent contagion 

The Secretary of the Air Force may order a 
gratuitous issue of clothing to any enlisted 
member of the Air Force who has had a con- 
tagious disease, and to any hospital attendant 
who attended him while he had that disease, to 
replace clothing destroyed by order of a medical 
officer to prevent contagion. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 577.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9563 


10:834 


R.S. 1298. 





The words "enlisted member" are substituted for the 
word "soldiers". The words "any articles of their" are 
omitted as surplusage. The words "while he had that 
disease" are inserted for clarity. The words "a medical 
officer" are substituted for the words "proper medical 
officers". The words "on the recommendation of the 
Surgeon General" are omitted, since the Air Force does 
not have the statutory office of Surgeon General, and 
functions which, for the Army, are assigned by statute 
to subordinate officers of the Army are, for the Air 
Force, assigned to the Secretary of the Air Force. 

§9564. Navy and Marine Corps: camp equipment 
and transportation; when on shore duty with 
Air Force 

While any detachment of the Navy or Marine 
Corps is on shore duty in cooperation with 
troops of the Air Force, the Secretary of the Air 
Force shall, upon the requisition of the officer of 
the Navy or Marine Corps in command of the de- 
tachment, issue rations and camp equipment, 
and furnish transportation, to that detachment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 578.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9564 


10:1259d. 


R.S. 1143: June 28. 1950. 




10:1259e. 


oh. 383. § 402(a), 64 Stat. 




34:541. 


272 






U.S. 1135; June 28, 1950, 






oh. 383, §402(a), 64 Stat. 






272. 



The words "While * * * on shore duty" are sub- 
stituted for the words "under orders to act on shore", 
in 10:1259d and 1259e, and 34:541. The words "the Sec- 
retary of the Air Force" are substituted for the words 
"the branch, office, or officers of the Army, the Sec- 
retary of the Army may from time to time designate", 
in 10:1259d and 1259e, and 34:541, since the functions 
which, for the Army, are assigned by statute to subor- 
dinate officers of the Army, are, for the Air Force, as- 
signed to the Secretary of the Air Force. The words 
"during the time such detachment is so acting or pro- 
ceeding to act", in 10:1259d and 1259e, and 34:541, are 
omitted as surplusage. The words "their baggage, pro- 
visions, and cannon", in 10:1259e and 34:541, are omitted 
as surplusage. The words "and shall furnish the naval 
officer commanding any such detachment, and his nec- 
essary aides, with horses, accouterments, and forage", 
in 10:1259e and 34:541, are omitted as obsolete. 

§9565. Colors, standards, and guidons of demobi- 
lized organizations: disposition 

(a) The Secretary of the Air Force may dispose 
of colors, standards, and guidons of demobilized 
organizations of the Air Force, as follows: 

(1) Those brought into Federal service by the 
Air National Guard of a State may be returned 
to that State upon the request of its governor. 

(2) Those that cannot be returned under 
clause (1) may, upon the request of its gov- 
ernor, be sent to the State that, as determined 
by the Secretary, furnished the majority of 
members of the organization when it was 
formed. 

Those that cannot be returned or sent under 
clause (1) or (2) of this subsection shall be deliv- 
ered to the Secretary, for such national use as 
he may direct. 

(b) Title to colors, standards, and guidons of 
demobilized organizations of the Air Force re- 
mains in the United States. 

(c) No color, standard, or guidon may be dis- 
posed of under this section unless provision sat- 
isfactory to the Secretary has been made for its 
preservation and care. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 578.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9565(a) 


5:202 (less 3d and last 


Mar. 4. 1921. ch. 166, §2, 




sentences). 


41 Stat. 1438. 


9565(b) 


5:202 (3d sentence). 




9565(c) 


5:202 (last sentence). 





In subsection (a), the words "Any which were used 
during their service by such organizations and" are 
omitted as surplusage. The first 15 words of the last 
sentence are substituted for 5:202 (1st 45 words of 2d 
sentence). The words "the Quartermaster General" are 
omitted, since the functions which, for the Army, are 
assigned by statute to subordinate officers of the 
Army, are, for the Air Force, assigned to the Secretary 
of the Air Force. 



CHAPTER 937— UTILITIES AND SERVICES 

Sec. 

9591. Utilities: proceeds from overseas operations. 

9592. Radiograms and telegrams: forwarding 

charges due connecting commercial facili- 
ties. 

9593. Quarters: heat and light. 

9594. Air Force Military History Institute: fee for 

providing historical information to the pub- 
lic. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title X, § 1085(c)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-289, added item 9594. 

§9591. Utilities: proceeds from overseas oper- 
ations 

During actual or threatened hostilities, pro- 
ceeds from operating a public utility in connec- 
tion with operations of the Air Force in the field 
overseas are available for that utility until the 
close of the fiscal year following that in which 
they are received. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 578.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9591 


10:1287. 


July 9, 1918, ch. 143, 
subch. XX (1st par.), 40 
Stat. 893: May 29, 1928, 
ch. 901 (par. 37), 45 
Stat. 989; Aug-. 1, 1953, 
ch. 305, §645 (7th 
clause), 67 Stat. 357. 





The words "Air Force" are substituted for the word 
"Engineer", since the Air Force does not have organic 
corps created by statute. 



§ 9592. Radiograms and telegrams: forwarding 
charges due connecting commercial facilities 

In the operation of telegraph lines, cables, or 
radio stations, members of the Air Force may, 
in the discretion of the Secretary of the Air 
Force, collect forwarding charges due connect- 
ing commercial telegraph or radio companies for 
sending radiograms or telegrams over their 
lines. Under such regulations as the Secretary 
may prescribe, they may present a voucher to a 
disbursing official for payment of the forwarding 
charge. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 578; Pub. L. 
97-258, § 2(b)(1)(A), Sept. 13, 1982, 96 Stat. 1052; 
Pub. L. 104-316, title I, § 105(e), Oct. 19, 1996, 110 
Stat. 3830.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9592 


10:1319. 


May 12, 1917, ch. 12 (pro- 
viso under "Washing- 
ton-Alaska Military 
Cable and Telegraph 
System"). 40 Stat. 43. 





The words "members of the Air Force" are sub- 
stituted for the words "Signal Corps", since the Air 
Force does not have organic corps created by statute. 
The words "Government", "and to this end", "as may 
be", and "amount of such" are omitted as surplusage. 



Amendments 

1996— Pub. L. 104-316 substituted "of the forwarding" 
for ", or may file a claim with the General Accounting 
Office for the forwarding" in second sentence. 
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1982— Pub. L. 97-258 substituted "official" for "offi- 
cer". 

§ 9593. Quarters: heat and light 

The heat and light necessary for the author- 
ized quarters of members of the Air Force shall 
be furnished at the expense of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 578.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9593 


10:723. 


Mar. 2, 1907, ch. 2511 (1st 
proviso under "Quar- 
termaster's Depart- 
ment"), 34 Stat. 1167. 





The word "members" is substituted for the words 
"officers and enlisted men". The words "under such 
regulations as the Secretary of the Army may pre- 
scribe" are omitted, since the Secretary has inherent 
authority to issue regulations appropriate to exercising 
his statutory functions. 

Charges for Excess Energy Consumption; Deposit 
op Proceeds; Applicability; Implementation 

Assessment of members for excess energy consump- 
tion in military family housing facilities, see section 
507 of Pub. L. 95-82, title V, Aug. 1, 1977, 91 Stat. 372, set 
out as a note under section 4593 of this title. 

§9594. Air Force Military History Institute: fee 
for providing historical information to the 
public 

(a) Authority. — Except as provided in sub- 
section (b), the Secretary of the Air Force may 
charge a person a fee for providing the person 
with information from the United States Air 
Force Military History Institute that is re- 
quested by that person. 

(b) Exceptions. — A fee may not be charged 
under this section — 

(1) to a person for information that the per- 
son requests to carry out a duty as a member 
of the armed forces or an officer or employee 
of the United States; or 

(2) for a release of information under section 
552 of title 5. 

(c) Limitation on Amount.— A fee charged for 
providing information under this section may 
not exceed the cost of providing the informa- 
tion. 

(d) Retention of Fees. — Amounts received 
under subsection (a) for providing information 
in any fiscal year shall be credited to the appro- 
priation or appropriations charged the costs of 
providing information to the public from the 
United States Air Force Military History Insti- 
tute during that fiscal year. 

(e) Definitions.— In this section: 

(1) The term "United States Air Force Mili- 
tary History Institute" means the archive for 
historical records and materials of the Air 
Force that the Secretary of the Air Force des- 
ignates as the primary archive for such 
records and materials. 

(2) The terms "officer of the United States" 
and "employee of the United States" have the 
meanings given the terms "officer" and "em- 
ployee", respectively, in sections 2104 and 2105, 
respectively, of title 5. 



(Added Pub. L. 106-398, §1 [[div. A], title X, 
§ 1085(c)(1)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-289.) 

CHAPTER 939— SALE OF SERVICEABLE 
MATERIAL 

See. 

9621. Subsistence and other supplies: members of 

armed forces; veterans; executive or mili- 
tary departments and employees; prices. 

9622. Rations: commissioned officers in field. 
[9623. Repealed.] 

9624. Medical supplies: civilian employees of the 

Air Force; American National Red Cross; 
Armed Forces Retirement Home. 

9625. Ordnance property: officers of armed forces; 

civilian employees of Air Force; American 
National Red Cross; educational institu- 
tions; homes for veterans' orphans. 

9626. Aircraft supplies and services: foreign mili- 

tary or other state aircraft. 

9627. Supplies: educational institutions. 

9628. Airplane parts and accessories: civilian flying 

schools. 

9629. Proceeds: disposition. 

Amendments 

2008— Pub. L. 110-181, div. A, title X, § 1031(a)(2), Jan. 
28, 2008, 122 Stat. 306, added item 9626 and struck out 
former item 9626 "Aircraft supplies and services: for- 
eign military or air attache". 

1998— Pub. L. 105-261, div. A, title III, § 366(b), Oct. 17, 
1998, 112 Stat. 1987, struck out item 9623 "Tobacco: en- 
listed members of Air Force". 

1990— Pub. L. 101-510, div. A, title XV, § 1533(a)(8)(C), 
Nov. 5, 1990, 104 Stat. 1735, amended item 9624 generally, 
substituting "Armed Forces Retirement Home" for 
"Soldiers' and Airmen's Home". 

1980— Pub. L. 96-513, title V, §514(17)(C), Dec. 12, 1980, 
94 Stat. 2936, substituted "Soldiers' and Airmen's 
Home" for "Soldiers' Home" in item 9624. 

§9621. Subsistence and other supplies: members 
of armed forces; veterans; executive or mili- 
tary departments and employees; prices 

(a) The Secretary of the Air Force shall pro- 
cure and sell, for cash or credit — 

(1) articles designated by him, to members of 
the Air Force; and 

(2) items of individual clothing and equip- 
ment, to officers of the Air Force, under such 
restrictions as the Secretary may prescribe. 

An account of sales on credit shall be kept and 
the amount due reported to the Secretary. Ex- 
cept for articles and items acquired through the 
use of working capital funds under section 2208 
of this title, sales of articles shall be at cost, 
and sales of individual clothing and equipment 
shall be at average current prices, including 
overhead, as determined by the Secretary. 

(b) The Secretary shall sell subsistence sup- 
plies to members of other armed forces at the 
prices at which like property is sold to members 
of the Air Force. 

(c) The Secretary may sell serviceable quar- 
termaster property, other than subsistence sup- 
plies, to an officer of another armed force for his 
use in the service, in the same manner as these 
articles are sold to an officer of the Air Force. 

(d) A person who has been discharged honor- 
ably or under honorable conditions from the 
Army, Navy, Air Force, or Marine Corps and 
who is receiving care and medical treatment 
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from the Public Health Service or the Depart- 
ment of Veterans Affairs may buy subsistence 
supplies and other supplies, except articles of 
uniform, at the prices at which like property is 
sold to a member of the Air Force. 

(e) Under such conditions as the Secretary 
may prescribe, exterior articles of uniform may 
be sold to a person who has been discharged 
from the Air Force honorably or under honor- 
able conditions, at the prices at which like arti- 
cles are sold to members of the Air Force. This 
subsection does not modify section 772 or 773 of 
this title. 

(f) Whenever, under regulations to be pre- 
scribed by the Secretary, subsistence supplies 
are furnished to any organization of the Air 
Force or sold to employees of any executive de- 
partment other than the Department of Defense, 
payment shall be made in cash or by commercial 
credit. 

(g) The Secretary may, by regulation, provide 
for the procurement and sale of stores des- 
ignated by him to such civilian officers and em- 
ployees of the United States, and such other per- 
sons, as he considers proper — 

(1) at military installations outside the 
United States; and 

(2) at military installations inside the 
United States where he determines that it is 
impracticable for those civilian officers, em- 
ployees, and persons to obtain those stores 
from private agencies without impairing the 
efficient operation of military activities. 

However, sales to those officers and employees 
inside the United States may be made only to 
those residing within military installations. 

(h) Appropriations for subsistence of the Air 
Force may be applied to the purchase of subsist- 
ence supplies for sale to members of the Air 
Force on active duty for the use of themselves 
and their families. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 579; Pub. L. 
87-651, title I, §118, Sept. 7, 1962, 76 Stat. 513; 
Pub. L. 96-513, title V, §514(16), Dec. 12, 1980, 94 
Stat. 2936; Pub. L. 97-22, §ll(a)(H), July 10, 1981, 
95 Stat. 138; Pub. L. 100-180, div. A, title III, 
§ 313(c), Dec. 4, 1987, 101 Stat. 1074; Pub. L. 
101-189, div. A, title XVI, § 1621(a)(1), Nov. 29, 
1989, 103 Stat. 1602; Pub. L. 104-106, div. A, title 
III, § 375(b)(2), Feb. 10, 1996, 110 Stat. 283.) 

Historical and Revision Notes 
1956 Act 



Historical and Revision Notes- 
1956 Act 



-Continued 



Revised 
section 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9621(a) 


10:904. 


Aug. 31, 1918, ch. 166. §9 




10:1231. 


(less 17th through 22d 




10:1237. 


words), 40 Stat. 957. 




32:156. 




9621(b) 


10:1238. 


R.S. 1144; June 28, 1950, 


9621(c) 


10:1233. 


ch. 383. § 402(a), 64 Stat. 


9621(d) 


10:1234. 


272 




34:539. 


June'3, 1916, ch. 134. §109; 


9621(e) 


10:1235. 


restated June 4, 1920, 


9621(f) 


10:1395 (less last sen- 


ch. 227, subch. 1, §47; 




tence). 


restated June 3, 1924, 


9621(g) 


10:1253. 


ch. 244. § 3; restated 


9621(h) .... 


10:1241. 


Oct. 14, 1940, ch. 875, §3, 


9621(1) 


10:1196. 


54 Stat. 1136; Mar. 25, 
1948, ch. 157, §5(b). 62 
Stat. 91; Oct. 12, 1949, 
ch. 681, § 501(f)(2) and 
(3) (as applicable to 
§109 of the Act of June 
3, 1916. ch. 134), 63 Stat. 
827; July 9. 1952, ch. 
608, §803 (12th par.), 66 
Stat. 505. 



Source (U.S. Code) 



Source (Statutes at Large) 



June 30, 1942, ch. 253, 
title I (last proviso 
under •'Clothing and 
Equipage"), 42 Stat. 
729 

July 5, 1884, ch. 217 (pro- 
viso under "Subsist- 
ence of the Army"), 23 
Stat. 108. 

Aug. 29, 1916, ch. 418 
(words before semi- 
colon of 3d proviso 
under "Subsistence of 
the Army"). 39 Stat. 
630. 

Mar. 4, 1915, ch. 143 (last 
proviso under "Cloth- 
ing, and Camp and 
G-arrison Equipage"), 
38 stat. 1079; June 28, 
1950, ch. 383, §402(k), 64 
Stat. 273. 

June 5, 1920, ch. 240 (par. 
under "Purchase of 
Army Stores by Dis- 
charged Receiving 
Treatment from the 
Public Health Serv- 
ice"), 41 Stat. 976. 

Feb. 14, 1927, ch. 134 (less 
last sentence), 44 Stat. 
1096. 

Mar. 3, 1911, ch. 209 (last 
par. under "Subsist- 
ence Department"), 36 
Stat. 1047. 

Aug. 8, 1953, ch. 390. §1, 
67 Stat. 499. 

Mar. 3, 1875, ch. 131 (pro- 
viso of 1st sentence of 
1st par. under "War 
Department"), 18 Stat. 
410. 



In subsection (a), the word "members" is substituted 
for the words "officers and enlisted men", in 10:1237. 
Clause (2) is substituted for 10:904. Reference to the 
Secretary of the Air Force is substituted for reference 
to branch, office, or officers of the Army, in 10:1237, 
since the functions which, for the Army are assigned to 
subordinate officers, are, for the Air Force assigned to 
the Secretary of the Air Force. 32:156 is omitted as cov- 
ered by 10:904, since the words "officers of the Air 
Force" necessarily cover all persons named in 32:156. 
The words "Except for articles and items acquired 
through the use of working capital funds under sections 
172-172j of title 5" are inserted to reflect Title IV of the 
National Security Act of 1947, as amended (63 Stat. 585), 
which authorized the Secretary of Defense to prescribe 
regulations governing the use and sale of certain inven- 
tories at cost, including applicable administrative ex- 
penses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

In subsection (b), the first sentence states expressly 
the rule which is implicit in 10:1238. The word "mem- 
bers" is substituted for the words "officers and enlisted 
men". The words "shall be understood, in all cases of 
such sales" are omitted as surplusage. The last sen- 
tence is inserted to reflect Title IV of the National Se- 
curity Act of 1947, as amended (63 Stat. 585), which au- 
thorized the Secretary of Defense to prescribe regula- 
tions governing the use and sale of certain inventories 
at cost, including applicable administrative expenses. 
(See opinion of the Deputy General Counsel of the Of- 
fice of the Secretary of Defense, March 28, 1956.) 

In subsection (c), the word "members" is substituted 
for the words "officers and enlisted men". The words 
"prices at which like property is sold to" are sub- 
stituted for the words "same price as is charged the". 

In subsections (c) and (d), the words "other armed 
forces" are substituted for the words "Navy and Marine 
Corps", since such sales are authorized to members of 
the Coast Guard by section 144(b) of Title 14. 
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In subsection (d), the words "other than subsistence 
supplies" are inserted, since the sale of subsistence sup- 
plies is covered by subsection (c). 

In subsection (e), the words "a person who has been 
discharged" are substituted for the words "discharged 
officers and enlisted men". The words "Navy * * * or 
Marine Corps", omitted from the 1952 edition of the 
United States Code, are inserted to conform to the 
source statute. The words "may buy" are substituted 
for the words "shall * * * be permitted to purchase". 
The words "at the prices at which like property is 
sold" are substituted for the words "at the same price 
as charged". The word "member" is substituted for the 
words "officers and enlisted men". The words "while 
undergoing such care and treatment" are omitted as 
surplusage. 

In subsection (f), the words "person who has been dis- 
charged" are substituted for the words "former mem- 
bers * * * who have been separated therefrom". The 
words "at the prices at which like articles are sold to 
members" are inserted to conform to the last sentence 
of subsection (a) and subsection (e). 

In subsection (g), the words "regulations to be pre- 
scribed by the Secretary" are substituted for the words 
"Army Regulations". The words "of the Government" 
are omitted as surplusage. 10:1253 (last 22 words of 1st 
sentence) is omitted as surplusage. The words "or to 
another executive department of the Government" are 
omitted as superseded by section 7 of the act of May 21, 
1920, ch. 194, as amended (31 U.S.C. 686). The provisions 
of 10:1253 relating to the computation of cost are omit- 
ted to reflect Title IV of the National Security Act of 
1947, as amended (63 Stat. 585), which authorized the 
Secretary of Defense to prescribe regulations governing 
the use and sale of certain inventories at cost, includ- 
ing applicable administrative expenses. (See opinion of 
the Assistant General Counsel (Fiscal Matters) of the 
Office of the Secretary of Defense, January 4, 1955.) 

In subsection (h), the word "outside" is substituted 
for the words "beyond the continental limitations". 
The words "or in Alaska" are omitted, since, under sec- 
tion 101(1) of this title, the words "United States" are 
defined to include only the States and the District of 
Columbia. The word "continental", after the words 
"within the", is omitted for the same reason. The last 
sentence is substituted for 10:1241 (proviso). 

In subsection (i), 10:1196 (last 30 words) is omitted as 
superseded by the Act of April 27, 1914, ch. 72 (last pro- 
viso under "Subsistence of the Army"), 38 Stat. 361. 
The words "So much of the" and "as may be nec- 
essary" are omitted as surplusage. The words "mem- 
bers * * * on active duty, for the use of themselves and 
their families" are substituted for the words "officers 
for the use of themselves and their families, and to 
commanders of companies or other organizations, for 
the use of the enlisted men of their companies or orga- 
nizations", to conform to 10:1237 and 1238. Those sec- 
tions provide the basic authority for procurement and 
sale of subsistence supplies to all members. This inter- 
pretation conforms to established administrative prac- 
tice under those sections. The word "supplies" is sub- 
stituted for the word "stores". 

1962 Act 

The change corrects an internal reference. 

Amendments 

1996— Subsec. (b). Pub. L. 104-106, § 375(b)(2)(A), sub- 
stituted "The Secretary shall" for "The Air Force 
shall". 

Subsec. (f). Pub. L. 104-106, § 375(b)(2)(B), inserted "or 
by commercial credit" before period at end. 

1989— Subsec. (d). Pub. L. 101-189 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion". 

1987— Subsecs. (b) to (i). Pub. L. 100-180 redesignated 
subsecs. (c) to (i) as (b) to (h), respectively, and struck 
out former subsec. (b) which read as follows: "Subsist- 
ence supplies may be sold to members of the Air Force. 



The selling price of each article sold under this sub- 
section is the invoice price of the last lot of that article 
that the officer making the sale received before the 
first day of the month in which the sale is made. Ac- 
tivities conducted under this subsection shall be con- 
sistent with section 2208 of this title." 

1981 — Subsec. (f). Pub. L. 97-22 struck out a comma 
3jftjGr '"section '772'' 

1980— Subsec. (f). Pub. L. 96-513 struck out reference 
to section 8612 of this title. 

1962— Subsecs. (a), (b). Pub. L. 87-651 substituted "sec- 
tion 2208 of this title" for "sections 172-172] of title 5". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 9622. Rations: commissioned officers in field 

Commissioned officers of the Air Force serving 
in the field may buy rations for their own use, 
on credit. Amounts due for these purchases shall 
be reported monthly to the Secretary of the Air 
Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 580.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9622 


10:1232. 


R.S. 1145. 





The words "at cost prices" are omitted to reflect 
Title IV of the National Security Act of 1947, as amend- 
ed (63 Stat. 585), which authorized the Secretary of De- 
fense to prescribe regulations governing the use and 
sale of certain inventories at cost, including applicable 
administrative expenses. (See opinion of the Assistant 
General Counsel (Fiscal Matters) of the Office of the 
Secretary of Defense, January 4, 1955.) 

[§ 9623. Repealed. Pub. L. 105-261, div. A, title III, 
§ 366(a), Oct. 17, 1998, 112 Stat. 1987] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 580, re- 
lated to sale of tobacco by Air Force to enlisted mem- 
bers. 

§ 9624. Medical supplies: civilian employees of 
the Air Force; American National Red Cross; 
Armed Forces Retirement Home 

(a) Under regulations to be prescribed by the 
Secretary of the Air Force, a civilian employee 
of the Department of the Air Force who is sta- 
tioned at an air base may buy necessary medical 
supplies from the Air Force when they are pre- 
scribed by a medical officer on active duty. 

(b) The Secretary may sell medical supplies to 
the American National Red Cross for cash. 

(c) The Secretary may sell medical and hos- 
pital supplies to the Armed Forces Retirement 
Home. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 580; Pub. L. 
96-513, title V, §514(17)(A), (B), Dec. 12, 1980, 94 
Stat. 2936; Pub. L. 101-510, div. A, title XV, 
§ 1533(a)(8)(A), (B), Nov. 5, 1990, 104 Stat. 1735.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9624(a) 
9624(b) 
9624(c) 


10:1236. 
10:1254. 
24:58. 


Apr. 23, 1904, oh. 1485 
(last proviso under 
"Medical Depart- 
ment"), 33 Stat. 273; 
Mar. 2, 1905, ch. 1307 
(last proviso under 
"Medical Depart- 
ment"), 33 Stat. 839. 
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Historical and Revision Notes — Continued 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 






Mar. 4, 1915, oh. 143 (2d 
proviso under "Medical 
Department"), 38 Stat. 
1080. 

June 4, 1897, oh. 2 (par. 
under "Soldiers 1 Home, 
District of Columbia' 1 ), 
30 Stat. 54; June 28, 
1950. ch. 383, § 402(d). 64 
Stat. 272. 



In subsection (a), the words "on active duty" are in- 
serted for clarity. 

In subsection (b), the words "rates of charge", "to 
cover the cost of purchase, inspection, and so forth", 
and "as can be spared without detriment to the mili- 
tary service" are omitted as surplusage. The words 
"the contract prices paid therefor" are omitted to re- 
flect Title IV of the National Security Act of 1947, as 
amended (63 Stat. 585), which authorized the Secretary 
of Defense to prescribe regulations governing the use 
and sale of certain inventories, at cost, including appli- 
cable administrative expenses. (See opinion of the As- 
sistant General Counsel (Fiscal Matters) of the Office 
of the Secretary of Defense, January 4, 1955.) The word 
"equipments" is omitted as covered by the word "sup- 
plies". 

In subsections (b) and (c), the words "The Secretary" 
are substituted for the words "Medical Department of 
the Army", since the functions which, for the Army, 
are assigned by statute to subordinate organizational 
units of the Army, are, for the Air Force, assigned to 
the Secretary of the Air Force. 

In subsection (c), the words "in the District of Co- 
lumbia" are omitted as surplusage, since there is only 
one Soldiers' Home. The words "Upon proper applica- 
tion therefor" are omitted as surplusage. The words 
"its contract prices" are omitted to reflect Title IV of 
the National Security Act of 1947, as amended (63 Stat. 
585), which authorized the Secretary of Defense to pre- 
scribe regulations governing the use and sale of certain 
inventories at cost, including applicable administrative 
expenses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

Amendments 

1990— Pub. L. 101-510, § 1533(a)(8)(B), substituted 
"Armed Forces Retirement Home" for "Soldiers 1 and 
Airmen's Home" in section catchline. 

Subsec. (c). Pub. L. 101-510, § 1533(a)(8)(A), substituted 
"Armed Forces Retirement Home" for "United States 
Soldiers' and Airmen's Home". 

1980— Pub. L. 96-513, §514(17)(B), inserted "the" before 
"Air" and "and Airmen's" after "Soldiers'" in section 
catchline. 

Subsec. (c). Pub. L. 96-513, §514(17)(A), substituted 
"United States Soldiers 1 and Airmen's" for "Sol- 
diers' ". 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§9625. Ordnance property: officers of armed 
forces; civilian employees of Air Force; Amer- 
ican National Red Cross; educational institu- 
tions; homes for veterans' orphans 

(a) The Secretary of the Air Force may sell ar- 
ticles of ordnance property to officers of other 



armed forces for their use in the service, in the 
same manner as these articles are sold to offi- 
cers of the Air Force. 

(b) Under such regulations as the Secretary 
may prescribe, ordnance stores may be sold to 
civilian employees of the Air Force and to the 
American National Red Cross. 

(c) Articles of ordnance property may be sold 
to educational institutions and to State sol- 
diers' and sailors' orphans' homes for maintain- 
ing' the ordnance and ordnance stores issued to 
those institutions and homes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 580.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9625(a) 


34:540. 


Mar. 3, 1909, oh. 252 (5th 




50:70. 


par. under "National 


9625(b) 


50:71. 


Trophy and Medals for 


9625(0) 


50:63. 


Rifle Contests"), 35 
Stat. 750. 
Mar. 3, 1909, oh. 252 (8th 
par. under "National 
Trophy and Medals for 
Rifle Contests"). 35 
Stat. 751; June 28, 1950. 
ch. 383, § 402(h), 64 Stat. 
273 

May 11, 1908, ch. 163 (4th 
par. under "National 
Trophy and Medals for 
Rifle Contests"), 35 
Stat. 125. 



In subsection (a), the words "Secretary of the Air 
Force" are substituted for the words "Chief of Ord- 
nance", since the functions which, for the Army, are 
assigned to subordinate officers of the Army, are, for 
the Air Force, assigned to the Secretary of the Air 
Force. The words "other armed forces" are substituted 
for the words "the Navy and Marine Corps", in 34:540 
and 50:70, since those sales may be made to officers of 
the Coast Guard under section 114(c) of Title 14. 

§9626. Aircraft supplies and services: foreign 
military or other state aircraft 

(a) Provision of Supplies and Services on 
Reimbursable Basis. — (1) The Secretary of the 
Air Force may, under such regulations as the 
Secretary may prescribe and when in the best 
interests of the United States, provide any of 
the supplies or services described in paragraph 
(2) to military and other state aircraft of a for- 
eign country, on a reimbursable basis without 
an advance of funds, if similar supplies and serv- 
ices are furnished on a like basis to military air- 
craft and other state aircraft of the United 
States by the foreign country concerned. 

(2) The supplies and services described in this 
paragraph are supplies and services as follows: 

(A) Routine airport services, including land- 
ing and takeoff assistance, servicing aircraft 
with fuel, use of runways, parking and servic- 
ing, and loading and unloading of baggage and 
cargo. 

(B) Miscellaneous supplies, including Air 
Force-owned fuel, provisions, spare parts, and 
general stores, but not including ammunition. 

(b) Provision op Routine Airport Services 
on Non-Reimbursable Basis.— (1) Routine air- 
port services may be provided under this section 
at no cost to a foreign country — 

(A) if such services are provided by Air 
Force personnel and equipment without direct 
cost to the Air Force; or 
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(B) if such services are provided under an 
agreement with the foreign country that pro- 
vides for the reciprocal furnishing by the for- 
eign country of routine airport services, as de- 
fined in that agreement, to military and other 
state aircraft of the United States without re- 
imbursement. 

(2) If routine airport services are provided 
under this section by a working-capital fund ac- 
tivity of the Air Force under section 2208 of this 
title and such activity is not reimbursed di- 
rectly for the costs incurred by the activity in 
providing such services by reason of paragraph 
(1)(B), the working-capital fund activity shall be 
reimbursed for such costs out of funds currently 
available to the Air Force for operation and 
maintenance. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 581; Pub. L. 
110-181, div. A, title X, § 1031(a)(1), Jan. 28, 2008, 
122 Stat. 305.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9626 


22:259 (less last sen- 


May 31, 1939, ch. 161 (less 




tence). 


last sentence). 53 Stat. 






795. 



The last sentence is substituted for the words "except 
for shelter for which no charge shall be made". The 
words "and equipment" are omitted as covered by the 
word "supplies". 22:259 (last 22 words of 2d sentence) Is 
omitted to reflect Title IV of the National Security Act 
of 194V, as amended (63 Stat. 585), which authorized the 
Secretary of Defense to prescribe regulations governing' 
the use and sale of certain inventories at cost, Includ- 
ing applicable administrative expenses. (See opinion of 
the Assistant General Counsel (Fiscal Matters) of the 
Office of the Secretary of Defense, January 4, 1955.) 

Amendments 

2008 — Pub. L. 110-181 amended section generally. Prior 
to amendment, text read as follows: "Under such condi- 
tions as he may prescribe, the Secretary of the Air 
Force may provide for the sale of fuel, oil, and other 
supplies for use In aircraft operated by a foreign mili- 
tary or air attache accredited to the United States, and 
for the furnishing of mechanical service and other as- 
sistance to such aircraft. Shelter may be furnished to 
such aircraft, but only without charge." 

§ 9627. Supplies: educational institutions 

Under such regulations as the Secretary of the 
Air Force may prescribe, supplies and military 
publications procured for the Air Force may be 
sold to any educational institution to which an 
officer of the Air Force is detailed as professor 
of air science and tactics, for the use of its mili- 
tary students. Sales under this section shall be 
for cash. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 581.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9627 


10:1179 (less proviso). 


July 17. 1914. ch. 149 (less 
proviso), 38 Stat. 512. 





The words "procured for" are substituted for the 
words "as are furnished to". The words "stores * * * 
materiel of war" are omitted as covered by the word 
"supplies". The words "the price listed to the Army" 
are omitted to reflect Title IV of the National Security 



Act of 1947, as amended (63 Stat. 585), which authorized 
the Secretary of Defense to prescribe regulations gov- 
erning the use and sale of certain inventories at cost, 
including applicable administrative expenses. (See 
opinion of the Assistant General Counsel (Fiscal Mat- 
ters) of the Office of the Secretary of Defense, January 
4, 1955.) 

§9628. Airplane parts and accessories: civilian 
flying schools 

The Secretary of the Air Force may sell, to ci- 
vilian flying schools at which personnel of the 
Department of the Air Force or the Department 
of the Army are receiving flight training under 
contracts requiring these schools to maintain 
and repair airplanes of the Air Force furnished 
to them for flight training, the spare parts and 
accessories needed for those repairs. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 581.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9628 


10:298c. 


Feb. 12, 1940, ch. 27, Title 
I (proviso under "Air 
Corps"), 54 Stat. 25. 





The words "under the provisions of the Act of April 
3, 1939 (53 Stat. 555)", are omitted as obsolete, since 
training formerly performed under that act is now per- 
formed under section 9301 of this title. The words "per- 
sonnel of the Departments" are substituted for the 
words "flying cadets", since the authority is recip- 
rocal, and to conform to section 9656 of this title. The 
words "flying cadet" are omitted as obsolete. 10:298c 
(last 28 words) is omitted to reflect Title IV of the Na- 
tional Security Act of 1947, as amended (63 Stat. 585), 
which authorized the Secretary of Defense to prescribe 
regulations governing the use and sale of certain inven- 
tories at cost, including applicable administrative ex- 
penses. (See opinion of the Assistant General Counsel 
(Fiscal Matters) of the Office of the Secretary of De- 
fense, January 4, 1955.) 

§ 9629. Proceeds: disposition 

The proceeds of sales of the following shall be 
paid into the Treasury to the credit of the ap- 
propriation out of which they were purchased, 
and are available for the purposes of that appro- 
priation: 

(1) Exterior articles of uniform sold under 
section 9621 of this title. 

(2) Supplies, war material, and military pub- 
lications sold to educational institutions 
under section 9627 of this title. 

(3) Fuel, oil, other supplies, and services sold 
under section 9626 of this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 581; Pub. L. 
110-181, div. A, title X, § 1031(b), Jan. 28, 2008, 122 
Stat. 306.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9629 


10:1179 (proviso). 
10:1395 (last sentence). 
22:259 (last sentence). 


Feb. 14, 1927. ch. 134 (last 
sentence), 44 Stat. 1096. 

July 17, 1914, ch. 149 (pro- 
viso), 38 Stat. 512. 

May 31. 1939, ch. 161 (last 
sentence), 53 Stat. 796. 





Amendments 

2008— Par. (3). Pub. L. 110-181 struck out "for aircraft 
of a foreign military or air attache" after "services". 
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CHAPTER 941— ISSUE OF SERVICEABLE MA- 
TERIAL OTHER THAN TO ARMED FORCES 

Sec. 

9651. Arms, tentage, and equipment: educational 

Institutions not maintaining units of 
A.F.R.O.T.C. 

9652. Rifles and ammunition for target practice: 

educational institutions having corps of ca- 
dets. 

9653. Ordnance and ordnance stores: District of Co- 

lumbia high schools. 

9654. Supplies: military instruction camps. 

9655. Arms and ammunition: agencies and depart- 

ments of United States. 

9656. Aircraft and equipment: civilian aviation 

schools. 

Amendments 

2009— Pub. L. 111-84, dlv. A, title X, §1073(a)(32), Oct. 
28, 2009, 123 Stat. 2474, transferred item 9515 "Charter 
air transportation services: minimum annual purchase 
amount for carriers participating in Civil Reserve Air 
Fleet" to chapter 931 of this title. 

2008— Pub. L. 110-417, [div. A], title X, § 1033(b), Oct. 
14, 2008, 122 Stat. 4593, added Item 9515 at end. 

§9651. Arms, tentage, and equipment: edu- 
cational institutions not maintaining units of 
A.F.R.O.T.C. 

Under such conditions as he may prescribe, 
the Secretary of the Air Force may issue arms, 
tentage, and equipment that he considers nec- 
essary for proper military training, to any edu- 
cational institution at which no unit of the Air 
Force Reserve Officers' Training Corps is main- 
tained, but which has a course in military train- 
ing prescribed by the Secretary and which has at 
least 100 physically fit students over 14 years of 
age. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 581; Pub. L. 
99-145, title XIII, § 1301(d)(3), Nov. 8, 1985, 99 Stat. 
736.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9651 


10:1180. 


June 3, 1916, ch. 134, §55c 
(words before semi- 
colon); added June 4. 
1920, ch. 227, subch. I, 
§35 (words of last par. 
before semicolon), 41 
Stat. 780. 





The reference to schools "other than those provided 
for in section 381 of this title" Is omitted as covered by 
the descriptions of the educational institutions. 

Amendments 



1985 — Pub. L. 99-145 struck out "male" before "stu- 
dents". 

§ 9652. Rifles and ammunition for target practice: 
educational institutions having corps of ca- 
dets 

(a) The Secretary of the Air Force may lend, 
without expense to the United States, magazine 
rifles and appendages that are not of the exist- 
ing service models in use at the time, and that 
are not necessary for a proper reserve supply, to 
any educational institution having a uniformed 
corps of cadets of sufficient number for target 
practice. He may also issue 40 rounds of ball car- 
tridges for each cadet for each range at which 



target practice is held, but not more than 120 
rounds each year for each cadet participating in 
target practice. 

(b) The institutions to which property is lent 
under subsection (a) shall use it for target prac- 
tice, take proper care of it, and return it when 
required. 

(c) The Secretary shall prescribe regulations 
to carry out this section, containing such other 
requirements as he considers necessary to safe- 
guard the interests of the United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 582.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9652(a) 
9652(b) 

9652(c) 


10:1185 (1st par.). 
10:1185 (last par., less 1st 

22, and last 19, words). 
10:1185 (1st 22, and last 

19, words of last par.). 


Apr. 27, 1914, ch. 72 (last 
proviso and last par. 
under "Manufacture of 
Arms"), 38 Stat. 370. 



In subsection (a), the words, "and carrying on mili- 
tary training" and "the maintenance of" are omitted 
as surplusage. In clause (2), the words "suitable to said 
arm" are omitted as surplusage. 

In subsection (b), the words "shall use it for target 
practice" are substituted for the words "insuring the 
designed use of the property Issued". The words "take 
proper care of it" are substituted for the words "pro- 
viding against loss to the United States through lack of 
proper care". 

§ 9653. Ordnance and ordnance stores: District of 
Columbia high schools 

The Secretary of the Air Force, under regula- 
tions to be prescribed by him, may issue to the 
high schools of the District of Columbia ord- 
nance and ordnance stores required for military 
instruction and practice. The Secretary shall re- 
quire a bond in double the value of the property 
issued under this section, for the care and safe- 
keeping of that property and, except for prop- 
erty properly expended, for its return when re- 
quired. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 582.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9653 


10:1183. 


Feb. 5, 1891, J. Res. 9, 26 
Stat. 1113. 





The words "at his discretion and", "belonging to the 
Government, and which can be spared for that pur- 
pose", and "in each case" are omitted as surplusage. 
The words "high schools of the" are substituted for the 
words "High School of Washington", since the various 
high schools of the District of Columbia have succeeded 
the Washington High School that existed at the time 
the statute was enacted. The words "except for prop- 
erty properly expended" are inserted for clarity. 

§ 9654. Supplies: military instruction camps 

Under such conditions as he may prescribe, 
the Secretary of the Air Force may issue, to any 
educational institution at which an Air Force 
officer is detailed as professor of air science and 
tactics, such supplies as are necessary to estab- 
lish and maintain a camp for the military in- 
struction of its students. The Secretary shall re- 
quire a bond in the value of the property issued 
under this section, for the care and safekeeping 
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of that property and, except for property prop- 
erly expended, for its return when required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 582.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9654 


10:1182. 


May 18, 1916, ch. 124, 39 
Stat. 123. 





The words "at his discretion and" and "belonging- to 
the Government, and which can be spared for that pur- 
pose, as may appear to be" are omitted as surplusage. 
The words "except for property properly expended" are 
inserted for clarity. The word "stores" is omitted as 
covered by the word "supplies". 

§9655. Arms and ammunition: agencies and de- 
partments of United States 

(a) Whenever required for the protection of 
public money and property, the Secretary of the 
Air Force may lend arms and their accouter- 
ments, and issue ammunition, to a department 
or independent agency of the United States, 
upon request of its head. Property lent or issued 
under this subsection may be delivered to an of- 
ficer of the department or agency designated by 
the head thereof, and that officer shall account 
for the property to the Secretary of the Air 
Force. Property lent or issued under this sub- 
section and not properly expended shall be re- 
turned when it is no longer needed. 

(b) The department or agency to which prop- 
erty is lent or issued under subsection (a) shall 
transfer funds to the credit of the Department of 
the Air Force to cover the costs of — 

(1) ammunition issued; 

(2) replacing arms and accouterments that 
have been lost or destroyed or cannot be re- 
paired; 

(3) repairing arms and accouterments re- 
turned to the Department of the Air Force; 
and 

(4) making and receiving shipments by the 
Department of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 582.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9655(a) 
9655(b) 


50:61 (less proviso). 
50:61 (proviso). 


Mar. 3, 1879, ch. 183 (2d 
par. under "Mis- 
cellaneous"); restated 
Apr. 14, 1937, ch. 79. 50 
Stat. 63. 



In subsection (a), the word "lend" is substituted for 
the word "issue", with respect to arms and accouter- 
ments, since the property must be returned when the 
necessity for its use has expired. The words "and not 
properly expended" are inserted for clarity. The words 
"United States" are substituted for the word "Govern- 
ment". The word "their" is substituted for the words 
"suitable * * * for use therewith". The words "it is no 
longer needed" are substituted for the words "the ne- 
cessity for their use has expired". 

In subsection (b), the words "hereafter", "borrowed", 
and "under the authority of this section" are omitted 
as surplusage. 

§9656. Aircraft and equipment: civilian aviation 
schools 

The Secretary of the Air Force, under regula- 
tions to be prescribed by him, may lend aircraft, 



aircraft parts, and aeronautical equipment and 
accessories that are required for instruction, 
training, and maintenance, to accredited civil- 
ian aviation schools at which personnel of the 
Department of the Air Force or the Department 
of the Army are pursuing a course of instruction 
and training under detail by competent orders. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 583; Pub. L. 
97-295, §1(53), Oct. 12, 1982, 96 Stat. 1301.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9656 


10:298b. 


Apr. 3, 1939. ch. 35. §4, 53 
Stat. 556. 





The words "in his discretion and", "rules", "limita- 
tions", and "on hand and belonging to the Government 
such articles as may appear to be" are omitted as sur- 
plusage. The words "Department of the Air Force or 
the Department of the Army" are substituted for the 
words "Military Establishment", since the authority is 
reciprocal. 

1982 Act 

In 10:9656, the words ", and at least one of which is 
designated by the Civil Aeronautics Authority for the 
training of Negro air pilots" are stricken as obsolete. 

Amendments 

1982— Pub. L. 97-295 struck out ", and at least one of 
which is designated by the Civil Aeronautics Authority 
for the training of Negro air pilots" after "competent 
orders". 



CHAPTER 943— DISPOSAL OF OBSOLETE OR 
SURPLUS MATERIAL 

Sec. 

9681. Surplus war material: sale to States and for- 

eign governments. 

9682. Obsolete or excess material: sale to National 

Council of Boy Scouts of America. 

9684. Surplus obsolete ordnance: sale to patriotic 

organizations. 

9685. Obsolete ordnance: loan to educational insti- 

tutions and State soldiers' and sailors' or- 
phans' homes. 

9686. Obsolete ordnance: gift to State homes for 

soldiers and sailors. 

§9681. Surplus war material: sale to States and 
foreign governments 

Subject to regulations under section 121 of 
title 40, the Secretary of the Air Force may sell 
surplus war material and supplies, except food, 
of the Department of the Air Force, for which 
there is no adequate domestic market, to any 
State or to any foreign government with which 
the United States was at peace on June 5, 1920. 
Sales under this section shall be made upon 
terms that the Secretary considers expedient. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 583; Pub. L. 
96-513, title V, §514(18), Dec. 12, 1980, 94 Stat. 
2936; Pub. L. 107-217, §3(b)(36), Aug. 21, 2002, 116 
Stat. 1298.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9681 


10:1262. 


June 5, 1920, ch. 240 (2d 
proviso under ''Contin- 
gencies of the Army"), 
41 Stat. 949: Oct. 31, 
1951. ch. 654, §2(8). 65 
Stat. 707. 





The word "may" Is substituted for the words "is au- 
thorized in his discretion, to". The words "war mate- 
rial" are substituted for the word "materiel". The 
words "or equipment" are omitted as covered by the 
word "supplies". The words "of the Department of the 
Air Force" are substituted for the words "pertaining' to 
the Military Establishment". The words "which are not 
needed for military purposes" are omitted as covered 
by the word "surplus". The words "as or may be found 
to be" are omitted as surplusage. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§9682. Obsolete or excess material: sale to Na- 
tional Council of Boy Scouts of America 

Subject to regulations under section 121 of 
title 40, the Secretary of the Air Force, under 
such conditions as he may prescribe, may sell 
obsolete or excess material to the National 
Council of the Boy Scouts of America. Sales 
under this section shall be at fair value to the 
Department of the Air Force, including packing, 
handling, and transportation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 583; Pub. L. 
96-513, title V, §514(18), Dec. 12, 1980, 94 Stat. 
2936; Pub. L. 107-217, §3(b)(37), Aug. 21, 2002, 116 
Stat. 1298.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9682 


10:1259. 


May 15, 1937, ch. 193, 50 
Stat. 167; Oct. 31, 1951. 
ch. 654. §2(7), 65 Stat. 
707. 





The words "obsolete or excess material" are sub- 
stituted for the words "such obsolete material as may 
not be needed by the Department of the Army, and such 
other material as may be spared" to conform to the 
Federal Property and Administrative Services Act of 
1949, as amended (40 U.S.C. 471 et seq.). The words "in 
his discretion" are omitted as surplusage. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



§9684. Surplus obsolete ordnance: sale to patri- 
otic organizations 

Subject to regulations under section 121 of 
title 40, the Secretary of the Air Force may sell, 
without advertisement and at prices that he 
considers reasonable — 

(1) surplus obsolete small arms and ammuni- 
tion and equipment for them, to any patriotic 
organization for military purposes; and 

(2) surplus obsolete brass or bronze cannons, 
carriages, and cannon balls, for public parks, 
public buildings, and soldiers' monuments. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 583; Pub. L. 
96-513, title V, §514(18), Dec. 12, 1980, 94 Stat. 
2936; Pub. L. 107-217, §3(b)(38), Aug. 21, 2002, 116 
Stat. 1298.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9684 


50:64. 
50:68. 


May 28. 1908. ch. 215, §14, 
35 Stat. 443; June 28, 
1950, ch. 383. § 402(g), 64 
Stat. 273; Oct. 31, 1951, 
ch. 654, §2(26), 65 Stat. 
707. 

Mar. 4, 1909, ch. 319. §47. 
35 Stat. 1075; June 28, 
1950, ch. 383. §402(1), 64 
Stat. 273; Oct. 31, 1951, 
ch. 654, §2(28), 65 Stat. 
707. 





50:64 (proviso) and 50:68 (proviso) are omitted as sur- 
plusage. 

The words "the Chief of Ordnance" are omitted, since 
the functions which, for the Army, are assigned by 
statute to subordinate officers of the Army, are, for the 
Air Force, assigned to the Secretary of the Air Force. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)" in intro- 
ductory provisions. 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 9685. Obsolete ordnance: loan to educational in- 
stitutions and State soldiers' and sailors' or- 
phans' homes 

(a) Upon the recommendation of the Governor 
of the State concerned or Guam or the Virgin Is- 
lands, the Secretary of the Air Force, under reg- 
ulations to be prescribed by him and without 
cost to the United States for transportation, 
may lend obsolete ordnance and ordnance stores 
to State, Guam, and the Virgin Islands edu- 
cational institutions and to State soldiers' and 
sailors' orphans' homes, for drill and instruc- 
tion. However, no loan may be made under this 
subsection to an institution to which ordnance 
or ordnance stores may be issued under any law 
that was in effect on June 30, 1906, and is still in 
effect. 

(b) The Secretary shall require a bond from 
each institution or home to which property is 
lent under subsection (a), in double the value of 
the property lent, for the care and safekeeping 
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of that property and, except for property prop- 
erly expended, for its return when required. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 584; Pub. L. 
109-163, div. A, title X, § 1057(a)(10), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9685(a) 


50:62a (1st par. and pro- 


June 30, 1906. ch. 3938. 34 




viso of last par.). 


Stat. 817. 


9685(b) 


50:62a (last par., less pro- 






viso). 





In subsection (a), the words "at his discretion" and 
"as may be available" are omitted as surplusage. The 
word "lend" is substituted for the word "issue" to re- 
flect the intent of the section. 50:62a (1st 13 words of 
proviso) is omitted as surplusage. The words "and 
which is still in effect" are inserted for clarity. 

In subsection (b), the words "to the United States" 
are omitted as surplusage. The words "except property 
properly expended" are inserted for clarity. 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "State 
concerned or Guam or the Virgin Islands" for "State or 
Territory concerned" and "State, Guam, and the Vir- 
gin Islands" for "State and Territorial". 

§ 9686. Obsolete ordnance: gift to State homes for 
soldiers and sailors 

Subject to regulations under section 121 of 
title 40, the Secretary of the Air Force may give 
not more than two obsolete bronze or iron can- 
nons suitable for firing salutes to any home for 
soldiers or sailors established and maintained 
under State authority. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 584; Pub. L. 
96-513, title V, §514(18), Dec. 12, 1980, 94 Stat. 
2936; Pub. L. 107-217, §3(b)(39), Aug. 21, 2002, 116 
Stat. 1298.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9686 


50:66. 


Feb. 8. 1889. ch. 116, 25 
Stat. 657; Oct. 31, 1951. 
ch. 654. §2(27). 65 Stat. 
707. 

Mar. 3, 1899, ch. 423 (1st 
proviso under "Ord- 
nance Department"). 
30 Stat. 1073; May 26, 
1900, ch. 586 (1st pro- 
viso under "Ordnance 
Department"), 31 Stat. 
216; June 28, 1950, ch. 
383, § 402(e), 64 Stat. 
273. 





The words "subject to such regulations as he may 
prescribe" are omitted, since the Secretary has inher- 
ent authority to issue regulations appropriate to exer- 
cising his statutory functions. The words "to any of the 
'National Homes for Disabled Volunteer Soldiers' al- 
ready established or hereafter established and", in the 
Act of February 8, 1889, ch. 116, 25 Stat. 657, are not con- 
tained in 50:66 (2d sentence). They are also omitted 
from the revised section, since the National Homes for 
Disabled Volunteer Soldiers were dissolved by the Act 
of July 3, 1930, ch. 863, 46 Stat. 1016. The Acts of March 
3, 1899, ch. 643 (1st proviso under "Ordnance Depart- 
ment"), 30 Stat. 1073; and May 26, 1900, ch. 586 (1st pro- 
viso under "Ordnance Department"), 31 Stat. 216, as 
amended, relating to disposal of ordnance to "Homes 
for Disabled Volunteer Soldiers" by the Chief of Ord- 
nance of the Army, became inoperative when the 



Homes were dissolved. Although section 402(e) of the 
Army Organization Act of 1950, ch. 383, 64 Stat. 273, 
amended the Act of May 26, 1900, it did not have the ef- 
fect of reviving that act. The word "give" is sub- 
stituted for the word "deliver" to express more clearly 
the intent of the section. The words "serviceable" and 
"as may be on hand undisposed of" are omitted as sur- 
plusage. The word "may" is substituted for the words 
"is authorized and directed", since section 9684 of this 
title provides an alternative method for the disposal of 
obsolete cannon. 

Amendments 

2002— Pub. L. 107-217 substituted "section 121 of title 
40" for "section 205 of the Federal Property and Admin- 
istrative Services Act of 1949 (40 U.S.C. 486)". 

1980— Pub. L. 96-513 substituted "section 205 of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 486)" for "section 486 of title 40". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

CHAPTER 945— DISPOSITION OF EFFECTS OF 
DECEASED PERSONS 

Sec. 

[9711. Repealed.] 

9712. Disposition of effects of deceased persons by 

summary court-martial. 
[9713. Repealed.] 

Amendments 

1999— Pub. L. 106-65, div. A, title VII, § 721(c)(4), (6), 
Oct. 5, 1999, 113 Stat. 695, substituted "DISPOSITION" 
for "INQUESTS; DISPOSITION" in chapter heading 
and struck out item 9711 "Inquests". 

1990— Pub. L. 101-510, div. A, title XV, §1533(a)(10)(B), 
Nov. 5, 1990, 104 Stat. 1735, struck out item 9713 "Dis- 
position of effects of deceased persons by Soldiers' and 
Airmen's Home". 

1980— Pub. L. 96-513, title V, §514(20)(C), Dec. 12, 1980, 
94 Stat. 2936, substituted "Soldiers' and Airmen's 
Home" for "Soldiers' Home" in item 9713. 

[§9711. Repealed. Pub. L. 106-65, div. A, title VII, 
§ 721(b), Oct. 5, 1999, 113 Stat. 694] 

Section, Aug. 10, 1956, ch. 1041, 70A Stat. 584, related 
to inquests. 

§ 9712. Disposition of effects of deceased persons 
by summary court-martial 

(a) Upon the death of — 

(1) a person subject to military law at a 
place or command under the jurisdiction of 
the Air Force; or 

(2) a resident of the Armed Forces Retire- 
ment Home who dies in an Air Force hospital 
outside the District of Columbia when sent 
from the Home to that hospital for treatment; 

the commanding officer of the place or com- 
mand shall permit the legal representative or 
the surviving spouse of the deceased, if present, 
to take possession of the effects of the deceased 
that are then at the air base or in quarters. 

(b) If there is no legal representative or sur- 
viving spouse present, the commanding officer 
shall direct a summary court-martial to collect 
the effects of the deceased that are then at the 
air base or in quarters. 

(c) The summary court-martial may collect 
debts due the decedent's estate by local debtors, 
pay undisputed local creditors of the deceased to 
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the extent permitted by money of the deceased 
in the court's possession, and shall take receipts 
for those payments, to be filed with the court's 
final report to the Department of the Air Force. 

(d) As soon as practicable after the collection 
of the effects and money of the deceased, the 
summary court-martial shall send them at the 
expense of the United States to the living person 
highest on the following list who can be found 
by the court: 

(1) The surviving spouse or legal representa- 
tive. 

(2) A child of the deceased. 

(3) A parent of the deceased. 

(4) A brother or sister of the deceased. 

(5) The next-of-kin of the deceased. 

(6) A beneficiary named in the will of the de- 
ceased. 

(e) If the summary court-martial cannot dis- 
pose of the effects under subsection (d) because 
there are no persons in those categories or be- 
cause the court finds that the addresses of the 
persons are not known or readily ascertainable, 
the court may convert the effects of the de- 
ceased, except sabers, insignia, decorations, 
medals, watches, trinkets, manuscripts, and 
other articles valuable chiefly as keepsakes, 
into cash, by public or private sale, but not until 
30 days after the date of death of the deceased. 

(f) As soon as practicable after the effects have 
been converted into cash under subsection (e), 
the summary court-martial shall deposit all 
cash in the court's possession and belonging to 
the estate with the officer designated in regula- 
tions, and shall send a receipt therefor, together 
with any will or other papers of value, an inven- 
tory of the effects and articles not permitted to 
be sold, to the executive part of the Department 
of the Air Force. The Secretary of the Air Force 
shall deliver to the Armed Forces Retirement 
Home all items received by the executive part of 
the Department of the Air Force under this sub- 
section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 585; Pub. L. 
89-718, §48, Nov. 2, 1966, 80 Stat. 1121; Pub. L. 
96-513, title V, §514(19), Dec. 12, 1980, 94 Stat. 
2936; Pub. L. 99-145, title XIII, § 1301(d)(4)(A), 
Nov. 8, 1985, 99 Stat. 736; Pub. L. 101-510, div. A, 
title XV, § 1533(a)(9), Nov. 5, 1990, 104 Stat. 1735; 
Pub. L. 104-316, title II, § 202(g), Oct. 19, 1996, 110 
Stat. 3842.) 

Historical and Revision Notes 



Revised 
section 



9712(a) 

9712(b) 
9712(c) 

9712(d) 
9712(e) 
9712(f) 
9712(g) 



Source (U.S. Code) 



5:150j (words before 1st 

semicolon of 1st par.; 

and last par.). 
5:150j (22 words after 1st 

semicolon of 1st par.). 
5:150j (words between 1st 

and 2d semicolons of 

1st par., less 1st 22 

words). 
5:150j (words between 2d 

and 3d semicolons of 

1st par.). 
5:150j (words between 3d 

and 4th semicolons of 

1st par.). 
5:150j (1st par., less words 

before 4th semicolon, 

and less last 40 words). 
5:150j (last 40 words of 1st 

par.). 



Source (Statutes at Large) 



June 4. 1920, ch. 227, 
subch. II, §1 (Art. 112), 
41 Stat. 809; May 5, 
1950. ch. 169, §6(c), 64 
Stat. 145. 



In subsection (a), the words "the court-martial juris- 
diction of the Air Force or the Army at a place or com- 



mand under the jurisdiction of the Air Force" are sub- 
stituted for the words "military law", to reflect the 
creation of a separate Air Force. Clause (2) is sub- 
stituted for 5:150] (last par.). 

In subsections (a), (b), and (c), the words "surviving 
spouse" are substituted for the word "widow". 

In subsection (c), the word "may" is substituted for 
the words "shall have authority to". The words "to the 
extent permitted" are substituted for the words "in so 
far as * * * will permit". The words "under this arti- 
cle" and "upon its transactions" are omitted as sur- 
plusage. 

In subsection (d), the words "through the Quarter- 
master Corps" are omitted, since the Air Force does 
not have organic corps created by statute. The words 
"if such be found by said court" are omitted as surplus- 
age. The words "United States" are substituted for the 
word "Government". 5:150j (19 words before 3d semi- 
colon of 1st par.) is omitted as covered by subsection 
(g). 

In subsection (e), the first 37 words are substituted 
for 5:150j (33 words after 3d semicolon of 1st par.). The 
word "may" is substituted for the word "shall have the 
authority". 

In subsection (f), the words "Soldiers' Home" are in- 
serted, since, as provided in section 9713 of this title, 
the Home is now the place where the mentioned arti- 
cles are sent. 

Amendments 

1996— Subsec. (g). Pub. L. 104-316 struck out subsec. 
(g) which read as follows: "The summary court-martial 
shall make a full report of the transactions under this 
section, with respect to the deceased, to the Depart- 
ment of the Air Force for transmission to the General 
Accounting Office for action authorized in the settle- 
ment of accounts of deceased members of the Air 
Force." 

1990— Subsec. (a)(2). Pub. L. 101-510, § 1533(a)(9)(A), 
substituted "a resident of the Armed Forces Retire- 
ment Home" for "an inmate of the United States Sol- 
diers' and Airmen's Home". 

Subsec. (f). Pub. L. 101-510, § 1533(a)(9)(B), struck out 
"for transmission to the United States Soldiers' and 
Airmen's Home" after "Department of the Air Force" 
and inserted at end "The Secretary of the Air Force 
shall deliver to the Armed Forces Retirement Home all 
items received by the executive part of the Department 
of the Air Force under this subsection." 

1985— Subsec. (d). Pub. L. 99-145 substituted pars. (1) 
to (6) for former pars. (1) to (9) which read as follows: 

"(1) Surviving spouse or legal representative. 

"(2) Son. 

"(3) Daughter. 

"(4) Father, if he has not abandoned the support of 
his family. 
"(5) Mother. 
"(6) Brother. 
"(7) Sister. 
"(8) Next of kin. 

"(9) Beneficiary named in the will of the deceased." 

1980— Subsecs. (a)(2), (f). Pub. L. 96-513 substituted 
"United States Soldiers' and Airmen's Home" for "Sol- 
diers' Home". 

1966— Subsec. (a)(1). Pub. L. 89-718 substituted "mili- 
tary law" for "the court-martial jurisdiction of the Air 
Force or the Army". 

Effective Date of 1990 Amendment 

Amendment by Pub. L. 101-510 effective one year 
after Nov. 5, 1990, see section 1541 of Pub. L. 101-510, for- 
merly set out as an Effective Date note under section 
401 of Title 24, Hospitals and Asylums. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 
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[§9713. Repealed. Pub. L. 101-510, div. A, title XV, 
§ 1533(a)(10)(A), Nov. 5, 1990, 104 Stat. 1735] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 586; Dec. 
12, 1980, Pub. L. 96-513, title V, §514(20)(A), (B), 94 Stat. 
2936; Nov. 8, 1985, Pub. L. 99-145, title XIII, 
§ 1301(d)(4)(B), 99 Stat. 737; Nov. 29, 1989, Pub. L. 101-189, 
div. A, title XVI, § 1621(a)(1), 103 Stat. 1602, related to 
disposition of effects of deceased persons by Soldiers' 
and Airmen's Home. 

Effective Date of Repeal 

Repeal effective one year after Nov. 5, 1990, see sec- 
tion 1541 of Pub. L. 101-510, formerly set out as an Ef- 
fective Date note under section 401 of Title 24, Hos- 
pitals and Asylums. 

CHAPTER 947— TRANSPORTATION 

Sec. 

[9741 to 9748. Repealed.] 

Amendments 

2004— Pub. L. 108-375, div. A, title X, § 1072(d)(3), Oct. 
28, 2004, 118 Stat. 2058, struck out items 9741 "Control 
and supervision", 9743 "Officers: use of transportation", 
and 9746 "Civilian personnel in Alaska". 

1996— Pub. L. 104-201, div. A, title IX, § 906(d)(3), Sept. 
23, 1996, 110 Stat. 2620, struck out item 9742 "Control of 
transportation systems in time of war". 

1962— Pub. L. 87-651, title I, §129(2), Sept. 7, 1962, 76 
Stat. 514, struck out item 9748 "Motor vehicles: for 
members on permanent change of station". 

[§9741. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1072(c), Oct. 28, 2004, 118 Stat. 2058] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 587, re- 
lated to control and supervision of transportation of 
members, munitions of war, equipment, military prop- 
erty, and stores of the Air Force. 

[§9742. Repealed. Pub. L. 104-201, div. A, title EX, 
§ 906(c), Sept. 23, 1996, 110 Stat. 2620] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 587, au- 
thorized President, through Secretary of the Air Force, 
to assume control of any transportation system in time 
of war. See section 2644 of this title. 

[§9743. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1072(c), Oct. 28, 2004, 118 Stat. 2058] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 587, re- 
lated to use of transportation by officers of the Air 
Force. 

[§9746. Repealed. Pub. L. 108-375, div. A, title X, 
§ 1072(c), Oct. 28, 2004, 118 Stat. 2058] 

Section, acts Aug. 10, 1956, ch. 1041, 70A Stat. 587; Pub. 
L. 98-443, §9(k), Oct. 4, 1984, 98 Stat. 1708, related to ci- 
vilian personnel in Alaska. 

[§9748. Repealed. Pub. L. 87-651, title I, §129(1), 
Sept. 7, 1962, 76 Stat. 514] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 588, re- 
lated to transportation of motor vehicles for members 
on permanent change of station, and is now covered by 
section 2634 of this title. 

CHAPTER 949— REAL PROPERTY 

Sec. 

9771. Acceptance of donations: land for mobiliza- 
tion, training, supply base, or aviation 
field. 

[9772. Repealed.] 

9773. Acquisition and construction: air bases and 
depots. 



Sec. 

[9774, 9775. Repealed.] 

9776. Emergency construction: fortifications. 

9777. Permits: military reservations; landing fer- 

ries, erecting bridges, driving livestock. 

9778. Licenses: military reservations; erection and 

use of buildings; Young Men's Christian As- 
sociation. 

9779. Use of public property. 

9780. Acquisition of buildings in District of Colum- 

bia. 

9781. Disposition of real property at missile sites. 

9782. Maintenance and repair of real property. 

9783. Johnston Atoll: reimbursement for support 

provided to civil air carriers. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title III, §383(b)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-86, added item 9783. 

1997— Pub. L. 105-85, div. A, title II, § 242(b), Nov. 18, 
1997, 111 Stat. 1667, added item 9782. 

1987— Pub. L. 100-180, div. B, subdiv. 3, title II, 
§ 2325(b), Dec. 4, 1987, 101 Stat. 1221, added item 9781. 

1982— Pub. L. 97-214, § 10(a)(9)(B), July 12, 1982, 96 Stat. 
175, struck out item 9774 "Construction: limitations". 

1980— Pub. L. 96-513, title V, §514(21), Dec. 12, 1980, 94 
Stat. 2936, struck out item 9772 "Reservation and use 
for air base or testing field". 

1973— Pub. L. 93-166, title V, § 509(e), Nov. 29, 1973, 87 
Stat. 678, substituted "Construction: limitations" for 
"Construction of quarters: limitations on space and 
cost" in item 9774. 

1971— Pub. L. 92-145, title V, § 509(b), Oct. 27, 1971, 85 
Stat. 408, struck out item 9775 "Quarters: officers". 

1958— Pub. L. 85-861, §1(203)(B), Sept. 2, 1958, 72 Stat. 
1542, added item 9780. 

§9771. Acceptance of donations: land for mobili- 
zation, training, supply base, or aviation 
field 

The Secretary of the Air Force may accept for 
the United States a gift of— 

(1) land that he considers suitable and desir- 
able for a permanent mobilization, training, or 
supply base; and 

(2) land that he considers suitable and desir- 
able for an aviation field, if the gift is from a 
citizen of the United States and its terms au- 
thorize the use of the property by the United 
States for any purpose. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 588.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9771 


10:1342. 


Aug. 29, 1916, ch. 418 (6th 




10:1344. 


and 8th pars, under 






"Office of the Chief 






Signal Officer"), 39 






Stat. 622. 623. 



10:1344 (last 40 words) is omitted as executed. The 
words "tract or tracts", in 10:1342 and 1344, are omitted 
as surplusage. The words "and remount station", in 
10:1342, are omitted, since the property and civilian per- 
sonnel of the Remount Service of the Quartermaster 
Corps were transferred to the Department of Agri- 
culture by the Act of April 21, 1948, ch. 224, 62 Stat. 197 
(7 U.S.C. 436-438). The words "by the United States for 
any purpose" are substituted for the words "for any 
other service of the United States which may hereafter 
appear desirable", in 10:1342. The words "from any per- 
son", in 10:1344, are omitted as surplusage. 

[§9772. Repealed. Pub. L. 94-579, title VII, 
§ 704(a), Oct 21, 1976, 90 Stat. 2792] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 588, au- 
thorized unappropriated public land or other property 
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of United States to be reserved or used for air bases or 
testing fields. 

Effective Date of Repeal 

Section 704(a) of Pub. L. 94-579 provided that this sec- 
tion is repealed effective on and after Oct. 21, 1976. 

Savings Provision 

Repeal by Pub. L. 94-579 not to be construed as termi- 
nating' any valid lease, permit, patent, etc., existing on 
Oct. 21, 1976, see note under section 1701 of Title 43, 
Public Lands. 

§9773. Acquisition and construction: air bases 
and depots 

(a) The Secretary of the Air Force shall deter- 
mine the sites of such additional permanent air 
bases and depots in all strategic areas of the 
United States and the Commonwealths, posses- 
sions, and holdings as he considers necessary. He 
shall determine when the enlargement of exist- 
ing air bases and depots is necessary for the ef- 
fective peacetime training of the Air Force. 

(b) In determining the sites of new air bases 
and depots, the Secretary shall consider the fol- 
lowing regions for the purposes indicated — 

(1) the Atlantic northeast, for training in 
cold weather and in fog; 

(2) the Atlantic southeast and Caribbean 
areas, for training in long-range operations, 
especially those incident to reinforcing the de- 
fenses of the Panama Canal; 

(3) the southeastern United States, to pro- 
vide a depot necessary to maintain the Air 
Force; 

(4) the Pacific northwest, to establish and 
maintain air communication with Alaska; 

(5) Alaska, for training under conditions of 
extreme cold; 

(6) the Rocky Mountain area, to provide a 
depot necessary to maintain the Air Force, 
and for training in operations from fields in 
high altitudes; and 

(7) other regions, for the establishment of in- 
termediate air bases to provide for trans- 
continental movements of the Air Force for 
maneuvers. 

(c) In selecting sites for air bases and depots 
covered by this section and in determining the 
alteration or enlargement of existing air bases 
or depots, the Secretary shall consider the 
need — 

(1) to form the nucleus for concentration of 
Air Force units in time of war; 

(2) to permit, in time of peace, training and 
effective planning in each strategic area for 
the use and expansion of commercial, munici- 
pal, and private flying installations in time of 
war; 

(3) to locate, in each strategic area in which 
it is considered necessary, adequate storage 
facilities for munitions and other articles nec- 
essary to facilitate the movement, concentra- 
tion, maintenance, and operation of the Air 
Force; and 

(4) to afford the maximum warning against 
surprise attack by enemy aircraft upon avia- 
tion of the United States and its necessary in- 
stallations consistent with maintaining, in 
connection with existing or contemplated 
landing fields, the full power of the Air Force 



for operations necessary in the defense of the 
United States, and in the defense and rein- 
forcement of the Commonwealths, possessions, 
and holdings. 

(d) In carrying out this section, the Secretary, 
on behalf of the United States, may acquire 
title, in fee simple and free of encumbrance, to 
any land that he considers necessary — 

(1) by accepting title without cost to the 
United States; 

(2) by exchanging military reservations or 
parts thereof for that land, upon the written 
approval of the President; or 

(3) by purchase or condemnation, if acquisi- 
tion by gift or exchange is impracticable. 

(e) The Secretary may, by purchase, gift, 
lease, or otherwise, acquire at desired locations 
bombing and machine gun ranges necessary for 
practice by, and the training of, tactical units. 

(f) At each air base or depot established under 
this section, the Secretary shall remove or re- 
model existing structures as necessary; do nec- 
essary grading; and provide buildings, utilities, 
communication systems, landing fields and 
mats, roads, walks, aprons, docks, runways, fa- 
cilities for the storage and distribution of am- 
munition, fuel, oil, necessary protection against 
bombs, and all appurtenances to the foregoing. 

(g) The Secretary may direct the transpor- 
tation of personnel, and the purchase, renova- 
tion, and transportation of material, that he 
considers necessary to carry out this section. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 588; Pub. L. 
109-163, div. A, title X, § 1057(a)(3), Jan. 6, 2006, 
119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9773(a) 


10:1343a (1st sentence). 


Aug. 12. 1935, ch. 511, 


9773(b) 


10:1343a (2d sentence). 


§§1-3, 49 Stat. 610. 


9773(0) 


10:1343a (less 1st and 2d 






sentences). 




9773(d) 


10:1343b. 




9773(e) 


10:1343c (last sentence). 




9773(f) 


10:1343c (1st sentence). 




9773(g) 


10:1343c (2d sentence). 





In subsection (a), the word "shall" is substituted for 
the words "is authorized and directed to". The words 
"Territories, Commonwealths," are substituted for the 
word "Alaska" to make it clear that the section covers 
all territory of the United States. The words "Air 
Force" are substituted for the words "General Head- 
quarters Air Force and the Air Corps components of 
our overseas garrisons". 

In subsection (b), the words "to provide", "to per- 
mit", "in addition", and "incident to the concentration 
of" are omitted as surplusage. 

In subsection (c), the introductory clause is sub- 
stituted for 10:1343a (1st 41 words of 3d sentence). The 
words "to locate" are substituted for the words "there 
shall be provided". The words "aviation of the United 
States" are substituted for the words "our own avia- 
tion". The words, "Territories, Commonwealths," are 
inserted to conform to subsection (a). The words "The 
stations shall be suitably located", "of the set-up", "by 
responsible personnel", "there shall be provided", 
"General Headquarters", "in peace and war", "such 
close and distant * * * over land and sea", and "The 
stations and depots shall be located with a view", and 
10:1343a (4th clause of 3d sentence) are omitted as sur- 
plusage. 

In subsection (d), clause (3) is substituted for 10: 1343b 
(last 26 words). 10:1043b (24 words before 1st proviso) is 
omitted as surplusage. 
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In subsection (f), the word "shall" is substituted for 
the words "is further authorized and directed to". The 
word "provide" is substituted for the words "construct, 
install, and equip, or complete the construction, instal- 
lation, and equipment". The words "technical buildings 
and utilities" are omitted as covered by the words 
"building's" and "utilities". The words "sewer, water, 
power, station and aerodrome lighting" are omitted as 
covered by the word "utilities". The words "commu- 
nication systems" are substituted for the words "tele- 
phone and signal communications". The words "appur- 
tenances to the foregoing" are substituted for the 
words "other essentials". 

Amendments 

2006— Subsecs. (a), (c)(4). Pub. L. 109-163 struck out 
"Territories," before "Commonwealths, possessions,". 

[§9774. Repealed. Pub. L. 97-214, §7(1), July 12, 
1982, 96 Stat. 173] 

Section, acts Aug. 10, 1956, ch. 1041, V0A Stat. 590; 
Aug. 30, 1957, Pub. L. 85-241, title IV, § 404(c), 71 Stat. 
556; Aug. 10, 1959, Pub. L. 86-149, title IV, § 410(c), 73 
Stat. 322; July 27, 1962, Pub. L. 87-554, title V, § 504(a), 
(c), 76 Stat. 239; Nov. 7, 1963, Pub. L. 88-174, title V, §503, 
77 Stat. 325; Dec. 5, 1969, Pub. L. 91-142, title V, § 510(b), 
83 Stat. 312; Oct. 27, 1971, Pub. L. 92-145, title V, § 508(a), 
(c), 85 Stat. 408; Nov. 29, 1973, Pub. L. 93-166, title V, 
§ 509(e), 87 Stat. 678, related to limitations on construc- 
tion. 

Effective Date of Repeal 

Repeal effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as an Effective Date note under section 
2801 of this title. 

[§9775. Repealed. Pub. L. 92-145, title V, § 509(b), 
Oct. 27, 1971, 85 Stat. 408] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 590, au- 
thorized assignment of quarters belonging to United 
States at an air base or other Air Force installation to 
officers, grade lieutenant general down to second lieu- 
tenant, 10 to 2 rooms, respectively, and prohibited 
other assignment where quarters existed. 

§9776. Emergency construction: fortifications 

If in an emergency the President considers it 
urgent, a temporary air base or fortification 
may be built on private land if the owner con- 
sents in writing. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 591; Pub. L. 
91-393, §5, Sept. 1, 1970, 84 Stat. 835.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9776 


50:178. 


Apr. 11, 1898. J. Res. 21. 
30 Stat. 737. 





The word "important" is omitted as covered by the 
word "urgent". The words "upon which such work is to 
be placed" are omitted as surplusage. 



Amendments 

1970 — Pub. L. 91-393 struck out "In such a case, sec- 
tion 175 of title 50 does not apply." 

§9777. Permits: military reservations; landing 
ferries, erecting bridges, driving livestock 

Whenever the Secretary of the Air Force con- 
siders that it can be done without injury to the 



reservation or inconvenience to the military 
forces stationed there, he may permit — 

(1) the landing of ferries at a military res- 
ervation; 

(2) the erection of bridges on a military res- 
ervation; and 

(3) the driving of livestock across a military 
reservation. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 591.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9777 


10:1348. 


July 5, 1884. ch. 214, §6. 23 
Stat. 104. 





The words "may permit" are substituted for the 
words "shall have authority, in his discretion, to per- 
mit". The words "to permit the extension of State, 
county, and Territorial roads across military reserva- 
tions" are omitted as superseded by section 2668 of this 
title. In clause (3), the word "livestock" is substituted 
for the words "cattle, sheep or other stock animals". 

§ 9778. Licenses: military reservations; erection 
and use of buildings; Young Men's Christian 
Association 

Under such conditions as he may prescribe, 
the Secretary of the Air Force may issue a rev- 
ocable license to the International Committee 
of Young Men's Christian Associations of North 
America to erect and maintain, on military res- 
ervations within the United States and the Com- 
monwealths and possessions, buildings needed 
by that organization for the promotion of the 
social, physical, intellectual, and moral welfare 
of the members of the Air Force on those res- 
ervations. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 591; Pub. L. 
109-163, div. A, title X, § 1057(a)(6), Jan. 6, 2006, 
119 Stat. 3441.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9778 


10:1346. 


May 31. 1902. ch. 943, 32 
Stat. 282. 





The words "may issue" are substituted for the words 
"Authority is given to * * * in his discretion, to grant 
permission". The words "Under such conditions as he 
may prescribe" are substituted for the words "under 
such regulations as the Secretary of the Army may im- 
pose". The words "members of the Air Force" are sub- 
stituted for the word "garrisons". The words "the Ter- 
ritories, Commonwealths, and possessions" are sub- 
stituted for the words "or its island possessions", for 
clarity. 

Amendments 

2006— Pub. L. 109-163 substituted "Commonwealths 
and possessions" for "Territories, Commonwealths, and 
possessions". 

§ 9779. Use of public property 

(a) When the economy of the Air Force so re- 
quires, the Secretary of the Air Force shall es- 
tablish military headquarters in places where 
suitable buildings are owned by the United 
States. 

(b) No money appropriated for the support of 
the Air Force may be spent for base gardens or 
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Air Force exchanges. However, this does not pre- 
vent Air Force exchanges from using public 
buildings or public transportation that, in the 
opinion of the Secretary, are not needed for 
other purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 591; Pub. L. 
99-661, div. B, title VII, §2721, Nov. 14, 1986, 100 
Stat. 4042.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9779(a) 


10:1332. 


June 23, 1879, oh. 35, §8, 


9779(b) 


10:1345. 


21 Stat. 35. 


9779(c) 


10:1335. 


Aug. 1, 1914, oh. 223 (2d 
par. under "Quarter- 
master Corps"). 38 
Stat. 629. 

July 16, 1892, oh. 195 (last 
proviso under "Quar- 
termaster's Depart- 
ment"). 27 Stat. 178; 
June 28, 1950. oh. 383. 
§ 402(c), 64 Stat. 272. 



In subsection (a), the words "United States" are sub- 
stituted for the word "Government". 

In subsection (b), the words "suitable space" are sub- 
stituted for the words "proper and suitable room or 
rooms". The words "there is a" are substituted for the 
words "have been established". 

In subsection (c), the words "the Secretary" are sub- 
stituted for the words "the Quartermaster General", 
since the functions which, for the Army, are assigned 
by statute to subordinate officers of the Army, are, for 
the Air Force, assigned to the Secretary. 

Amendments 

1986— Subsecs. (b), (c). Pub. L. 99-661 redesignated 
subsec. (c) as (b) and struck out former subsec. (b) 
which directed the Secretary to assign suitable space 
for postal purposes at each air base where there was a 
post office. 

§ 9780. Acquisition of buildings in District of Co- 
lumbia 

(a) In time of war or when war is imminent, 
the Secretary of the Air Force may acquire by 
lease any building, or part of a building, in the 
District of Columbia that may be needed for 
military purposes. 

(b) At any time, the Secretary may, for the 
purposes of the Department of the Air Force, 
requisition the use and take possession of any 
building or space in any building, and its appur- 
tenances, in the District of Columbia, other 
than — 

(1) a dwelling house occupied as such; 

(2) a building occupied by any other agency 
of the United States; or 

(3) space in such a dwelling house or build- 
ing. 

The Secretary shall determine, and pay out of 
funds appropriated for the payment of rent by 
the Department of the Air Force, just compensa- 
tion for that use. If the amount of the com- 
pensation is not satisfactory to the person enti- 
tled to it, the Secretary shall pay 75 percent of 
it to that person, and the claimant is entitled to 
recover by action against the United States an 
additional amount that, when added to the 
amount paid by the Secretary, is determined by 
the court to be just compensation for that use. 

(Added Pub. L. 85-861, §1(203)(A), Sept. 2, 1958, 72 
Stat. 1542.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9780(a) 


40:37. 


July 9, 1918, ch. 143 (3d 


9780(h) 


40:41. 


proviso under "Bar- 






racks and Quarters"), 






40 Stat. 861. 






July 8, 1918, ch. 139 (2d 






par. under "War De- 






partment"). 40 Stat. 






826. 



In subsection (a), the words "may acquire by lease" 
are substituted for the words "is authorized, in his dis- 
cretion, to rent or lease". The word "needed" is sub- 
stituted for the word "required". 

In subsection (b), the words "At any time" are in- 
serted for clarity. The word "may" is substituted for 
the words "is authorized". The word "agency" is sub- 
stituted for the word "branch". Clause (3) is inserted 
for clarity. The word "determine" is substituted for the 
word "ascertain". The words "out of funds appro- 
priated for the payment of rent by" are substituted for 
the words "within the limits of the appropriations for 
rent made by any act making appropriations for". The 
word "is" is substituted for the word "be". The words 
"so ascertained" and "in the manner provided by sec- 
tions 41(20) and 250 of Title 28" are omitted as surplus- 
age, since those sections were repealed in 1948 and re- 
placed by sections 1346, 1491, 1496, 1501, 1503, 2401, 2402, 
and 2501 of that title. 

§9781. Disposition of real property at missile 
sites 

(a) (1) The Administrator of General Services 
shall dispose of the interest of the United States 
in any tract of real property described in para- 
graph (2) or in any easement held in connection 
with any such tract of real property only as pro- 
vided in this section. 

(2) The real property referred to in paragraph 
(1) is any tract of land (including improvements 
thereon) owned by the Air Force that — 

(A) is not required for the needs of the Air 
Force and the discharge of the responsibilities 
of the Air Force, as determined by the Sec- 
retary of the Air Force; 

(B) does not exceed 25 acres; 

(C) was used by the Air Force as a site for 
one or more missile launch facilities, missile 
launch control buildings, or other facilities to 
support missile launch operations; and 

(D) is surrounded by lands that are adjacent 
to such tract and that — 

(i) are owned in fee simple by one owner, 
either individually or by more than one per- 
son jointly, in common, or by the entirety; 
or 

(ii) are owned separately by two or more 
owners. 

(b) (1)(A) Whenever the interest of the United 
States in a tract of real property or easement 
referred to in subsection (a) is available for dis- 
position under this section, the Administrator 
shall transmit a notice of the availability of the 
real property or easement to each person de- 
scribed in subsection (a)(2)(D)(i) who owns lands 
adjacent to that real property or easement. 

(B) The Administrator shall convey, for fair 
market value, the interest of the United States 
in a tract of land referred to in subsection (a), or 
in any easement in connection with such a tract 
of land, to any person or persons described in 
subsection (a)(2)(D)(i) who, with respect to such 
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land, are ready, willing, and able to purchase 
such interest for the fair market value of such 
interest. 

(2)(A) In the case of a tract of real property re- 
ferred to in subsection (a) that is surrounded by 
adjacent lands that are owned separately by two 
or more owners, the Administrator shall dispose 
of that tract of real property in accordance with 
this paragraph. In disposing of the real property, 
the Administrator shall satisfy the require- 
ments specified in paragraph (1) regarding no- 
tice to owners, sale at fair market value, and 
the determination of the qualifications of the 
purchaser. 

(B) The Administrator shall dispose of such a 
tract of real property through a sealed bid com- 
petitive sale. The Administrator shall afford an 
opportunity to compete to acquire the interest 
of the United States in the real property to all 
of the persons described in subsection 
(a)(2)(D)(ii) who own lands adjacent to that real 
property. The Administrator shall restrict to 
these persons the opportunity to compete in the 
sealed bid competitive sale. 

(C) Subject to subparagraph (D), the Adminis- 
trator shall convey the interest of the United 
States in the tract of real property to the high- 
est bidder. 

(D) If all of the bids received by the Adminis- 
trator in the sealed bid competitive sale of the 
tract of real property are less than the fair mar- 
ket value of the real property, the Adminis- 
trator shall dispose of the real property in ac- 
cordance with the provisions of chapter 5 of title 
40. 

(c) The Administrator shall determine the fair 
market value of the interest of the United 
States to be conveyed under this section. 

(d) The requirement to determine whether any 
tract of land described in subsection (a)(2) is ex- 
cess property or surplus property under chapter 
5 of title 40 before disposing of such tract shall 
not be applicable to the disposition of such tract 
under this section. 

(e) The disposition of a tract of land under this 
section to any person shall be subject to (1) any 
easement retained by the Secretary of the Air 
Force with respect to such tract, and (2) such 
additional terms and conditions as the Adminis- 
trator considers necessary or appropriate to pro- 
tect the interests of the United States. 

(f) The exact acreage and legal description of 
any tract of land to be conveyed under this sec- 
tion shall be determined in any manner that is 
satisfactory to the Administrator. The cost of 
any survey conducted for the purpose of this 
subsection in the case of any tract of land shall 
be borne by the person or persons to whom the 
conveyance of such tract of land is made. 

(g) If any real property interest of the United 
States described in subsection (a) is not pur- 
chased under the procedures provided in sub- 
sections (a) through (f), such tract may be dis- 
posed of only in accordance with subtitle I of 
title 40 and division C (except sections 3302, 
3501(b), 3509, 3906, 4710, and 4711) of subtitle I of 
title 41. 

(Added Pub. L. 100-180, div. B, subdiv. 3, title II, 
§ 2325(a), Dec. 4, 1987, 101 Stat. 1220; amended 
Pub. L. 103-160, div. B, title XXVIII, §2851, Nov. 
30, 1993, 107 Stat. 1906; Pub. L. 107-217, §3(b)(40), 



Aug. 21, 2002, 116 Stat. 1298; Pub. L. 108-178, 
§ 4(b)(7), Dec. 15, 2003, 117 Stat. 2641; Pub. L. 
111-350, §5(b)(55), Jan. 4, 2011, 124 Stat. 3847.) 

Amendments 

2011— Subsec. (g). Pub. L. 111-350 substituted "divi- 
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and 
4711) of subtitle I of title 41" for "title III of the Fed- 
eral Property and Administrative Services Act of 1949 
(41 U.S.C. 251 et sea;.)". 

2003— Subsec. (g). Pub. L. 108-178 substituted "title III 
of the Federal Property and Administrative Services 
Act of 1949" for "subtitle III of the Federal Property 
and Administrative Services Act of 1949" and made 
technical correction to reference to (41 U.S.C. 251 et 
sea;.). 

2002— Subsec. (b)(2)(D). Pub. L. 107-217, §3(b)(40)(A), 
substituted "chapter 5 of title 40" for "title II of the 
Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 481 et seq.)". 

Subsec. (d). Pub. L. 107-217, §3(b)(40)(B), substituted 
"chapter 5 of title 40" for "title II of the Federal Prop- 
erty and Administrative Services Act of 1949 (40 U.S.C. 
481 et seq.)". 

Subsec. (g). Pub. L. 107-217, §3(b)(40)(C), inserted 
"subtitle I of title 40 and subtitle III of" before "the 
Federal Property and Administrative Services Act of 
1949" and "(41 U.S.C. 251 et seq.)" at end. 

1993— Subsec. (a)(1). Pub. L. 103-160, § 2851(a)(1), sub- 
stituted "Administrator of General Services" for "Sec- 
retary of the Air Force". 

Subsec. (a)(2)(D). Pub. L. 103-160, § 2851(b), added sub- 
par. (D) and struck out former subpar. (D) which read 
as follows: "is surrounded by lands that are adjacent to 
such tract and that are owned in fee simple by one 
owner or by more than one owner jointly, in common, 
or by the entirety." 

Subsec. (b). Pub. L. 103-160, § 2851(c), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "The Secretary shall convey, for fair market 
value, the interest of the United States in any tract of 
land referred to in subsection (a) or in any easement in 
connection with any such tract of land to any person or 
persons who, with respect to such tract of land, own 
lands referred to in paragraph (2)(D) of such subsection 
and are ready, willing, and able to purchase such inter- 
est for the fair market value of such interest. Whenever 
such interest of the United States is available for pur- 
chase under this section, the Secretary shall transmit 
a notice of the availability of such interest to each 
such person." 

Subsec. (c). Pub. L. 103-160, § 2851(a)(2), substituted 
"Administrator" for "Secretary". 

Subsec. (e). Pub. L. 103-160, § 2851(a)(3), substituted 
"Secretary of the Air Force with respect to such tract, 
and (2) such additional terms and conditions as the Ad- 
ministrator" for "Secretary with respect to such tract, 
and (2) such additional terms and conditions as the Sec- 
retary". 

Subsec. (f). Pub. L. 103-160, § 2851(a)(4), substituted 
"Administrator" for "Secretary". 

Effective Date of 2003 Amendment 

Amendment by Pub. L. 108-178 effective Aug. 21, 2002, 
see section 5 of Pub. L. 108-178, set out as a note under 
section 5334 of Title 5, Government Organization and 
Employees. 

§ 9782. Maintenance and repair of real property 

(a) Allocation of Funds.— The Secretary of 
the Air Force shall allocate funds authorized to 
be appropriated by a provision described in sub- 
section (c) and a provision described in sub- 
section (d) for maintenance and repair of real 
property at military installations of the Depart- 
ment of the Air Force without regard to whether 
the installation is supported with funds author- 
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ized by a provision described in subsection (c) or 
(d). 

(b) Mixing of Funds Prohibited on Individual 
Projects. — The Secretary of the Air Force may 
not combine funds authorized to be appropriated 
by a provision described in subsection (c) and 
funds authorized to be appropriated by a provi- 
sion described in subsection (d) for an individual 
project for maintenance and repair of real prop- 
erty at a military installation of the Depart- 
ment of the Air Force. 

(c) Research, Development, Test, and Eval- 
uation Funds. — The provision described in this 
subsection is a provision of a national defense 
authorization Act that authorizes funds to be 
appropriated for a fiscal year to the Air Force 
for research, development, test, and evaluation. 

(d) Operation and Maintenance Funds. — The 
provision described in this subsection is a provi- 
sion of a national defense authorization Act that 
authorizes funds to be appropriated for a fiscal 
year to the Air Force for operation and mainte- 
nance. 

(Added Pub. L. 105-85, div. A, title II, § 242(a), 
Nov. 18, 1997, 111 Stat. 1666.) 

§9783. Johnston Atoll: reimbursement for sup- 
port provided to civil air carriers 

(a) Authority of the Secretary.— The Sec- 
retary of the Air Force may, under regulations 
prescribed by the Secretary, require payment by 
a civil air carrier for support provided by the 
United States to the carrier at Johnston Atoll 
that is either — 

(1) requested by the civil air carrier; or 

(2) determined under the regulations as 
being necessary to accommodate the civil air 
carrier's use of Johnston Atoll. 

(b) Amount of Charges. — Any amount charged 
an air carrier under subsection (a) for support 
shall be equal to the total amount of the actual 
costs to the United States of providing the sup- 
port. The amount charged may not include any 
amount for an item of support that does not sat- 
isfy a condition described in paragraph (1) or (2) 
of subsection (a). 

(c) Relationship to Landing Fees. — No land- 
ing fee shall be charged an air carrier for a land- 
ing of an aircraft of the air carrier at Johnston 
Atoll if the air carrier is charged under sub- 
section (a) for support provided to the air car- 
rier. 

(d) Disposition of Payments. — (1) Amounts 
collected from an air carrier under this section 
shall be credited to appropriations available for 
the fiscal year in which collected, as follows: 

(A) For support provided by the Air Force, 
to appropriations available for the Air Force 
for operation and maintenance. 

(B) For support provided by the Army, to ap- 
propriations available for the Army for chemi- 
cal demilitarization. 

(2) Amounts credited to an appropriation 
under paragraph (1) shall be merged with funds 
in that appropriation and shall be available, 
without further appropriation, for the purposes 
and period for which the appropriation is avail- 
able. 

(e) Definitions.— In this section: 



(1) The term "civil air carrier" means an air 
carrier (as defined in section 40102(a)(2) of title 
49) that is issued a certificate of public con- 
venience and necessity under section 41102 of 
such title. 

(2) The term "support" includes fuel, fire 
rescue, use of facilities, improvements nec- 
essary to accommodate use by civil air car- 
riers, police, safety, housing, food, air traffic 
control, suspension of military operations on 
the island (including operations at the John- 
ston Atoll Chemical Agent Demilitarization 
System), repairs, and any other construction, 
services, or supplies. 

(Added Pub. L. 106-398, §1 [[div. A], title III, 
§ 383(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-86; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(30), Dec. 28, 2001, 115 Stat. 1225.) 

Amendments 

2001— Subsec. (e)(1). Pub. L. 107-107 substituted 
"40102(a)(2)" for "40101(a)(2)". 

CHAPTER 951— MILITARY CLAIMS 

Sec. 

9801. Definition. 

9802. Admiralty claims against the United States. 

9803. Admiralty claims by United States. 

9804. Salvage claims by United States. 
[9805. Repealed.] 

9806. Settlement or compromise: final and conclu- 
sive. 

Amendments 

1972— Pub. L. 92-417, §1(7), Aug. 29, 1972, 86 Stat. 655, 
substituted "Admiralty claims against the United 
States" for "Damage by United States vessels; towage 
and salvage of United States vessels" in item 9802. 

1960— Pub. L. 86-533, §1(7)(B), June 29, 1960, 74 Stat. 
247, struck out item 9805 "Reports to Congress". 

§ 9801. Definition 

In this chapter, the term "settle" means con- 
sider, ascertain, adjust, determine, and dispose 
of a claim, whether by full or partial allowance 
or by disallowance. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 591; Pub. L. 
100-180, div. A, title XII, §1231(19)(B), Dec. 4, 1987, 
101 Stat. 1161.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9801 


[No source]. 


[No source]. 





The revised section is inserted for clarity, and is 
based on usage in the source laws for this revised chap- 
ter. 



Amendments 

1987— Pub. L. 100-180 inserted "the term" after "In 
this chapter,". 

§9802. Admiralty claims against the United 
States 

(a) The Secretary of the Air Force may settle 
or compromise an admiralty claim against the 
United States for — 

(1) damage caused by a vessel of, or in the 

service of, the Department of the Air Force or 

by other property under the jurisdiction of the 

Department of the Air Force; 
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(2) compensation for towage and salvage 
service, including contract salvage, rendered 
to a vessel of, or in the service of, the Depart- 
ment of the Air Force or to other property 
under the jurisdiction of the Department of 
the Air Force; or 

(3) damage caused by a maritime tort com- 
mitted by any agent or employee of the De- 
partment of the Air Force or by property 
under the jurisdiction of the Department of 
the Air Force. 

(b) If a claim under subsection (a) is settled or 
compromised for $500,000 or less, the Secretary 
of the Air Force may pay it. If it is settled or 
compromised for more than $500,000, he shall 
certify it to Congress. 

(c) In any case where the amount to be paid is 
not more than $100,000, the Secretary of the Air 
Force may delegate his authority under sub- 
section (a) to any person in the Department of 
the Air Force designated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 592; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 92-417, 
§1(6), Aug. 29, 1972, 86 Stat. 655; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9802(a) 

9802(b) 
9802(c) 


10:1861 (less 35 words be- 
fore 1st proviso, and 
less last proviso). 

10:1861 (last proviso). 

10:1866 (as applicable to 
10:1861). 


Oct. 20, 1951, ch. 524, §§1 
(less 35 words before 
1st proviso), 6 (as ap- 
plicable to §1), 65 Stat. 
572, 573. 



In subsection (a), the words "consider, ascertain, ad- 
just, determine, compromise" are omitted as covered 
by the word "settle", as defined in section 9801 of this 
title. 10:1861 (1st proviso) is omitted as unnecessary, 
since other applicable claims laws are restated in this 
title. 10:1861 (2d proviso) is omitted as surplusage. 

Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 

1972— Subsec. (a). Pub. L. 92-417 substituted "Admi- 
ralty claims against the United States" for "Damage 
by United States vessels, towage and salvage of United 
States vessels" in section catchline, in text preceding 
par. (1), struck out requirement that the Secretary of 
the Air Force discharge his functions under the direc- 
tion of the Secretary of Defense, in par. (1), inserted 
"or by other property under the jurisdiction of the De- 
partment of the Air Force", in par. (2), inserted "or to 
other property under the jurisdiction of the Depart- 
ment of the Air Force", and added par. (3). 

1965— Subsec. (c). Pub. L. 89-67 substituted "$10,000" 
for "$1,000". 

§ 9803. Admiralty claims by United States 

(a) Under the direction of the Secretary of De- 
fense, the Secretary of the Air Force may settle, 
or compromise, and receive payment of a claim 
by the United States for damage to property 
under the jurisdiction of the Department of the 
Air Force or property for which the Department 
has assumed an obligation to respond for dam- 
age, if— 

(1) the claim is — 
(A) of a kind that is within the admiralty 

jurisdiction of a district court of the United 

States; or 



(B) for damage caused by a vessel or float- 
ing object; and 

(2) the amount to be received by the United 
States is not more than $500,000. 

(b) In exchange for payment of an amount 
found to be due the United States under sub- 
section (a), the Secretary of the Air Force may 
execute a release of the claim on behalf of the 
United States. Amounts received under this sec- 
tion shall be covered into the Treasury. 

(c) In any case where the amount to be re- 
ceived by the United States is not more than 
$100,000, the Secretary of the Air Force may 
delegate his authority under subsections (a) and 
(b) to any person in the Department of the Air 
Force designated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 592; Pub. L. 
89-67, July 7, 1965, 79 Stat. 212; Pub. L. 101-189, 
div. A, title XVI, §1633, Nov. 29, 1989, 103 Stat. 
1608.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9803(a) 

9803(b) 
9803(c) 


10:1862 (1st sentence; 2d 
sentence, less last 32 
words: and provisos of 
last sentence). 

10:1862 (3d sentence; and 
last sentence, less pro- 
visos). 

10:1866 (less applicability 
to 10:1861). 


Oct. 20, 1951, ch. 524, §§2 
(less last 32 words of 2d 
sentence). 6 (less appli- 
cability to §1), 65 Stat. 
572, 573. 



In subsection (a), the words "consider, ascertain, ad- 
just, determine" are omitted as covered by the word 
"settle", as defined in section 9801 of this title. The 
words "receive payment" are substituted for 10:1862 (2d 
sentence, less last 32 words). The words "of a kind that 
is within the admiralty jurisdiction" are substituted 
for the words "cognizable in admiralty". Clause (2) is 
substituted for 10:1862 (last proviso of last sentence). 
10:1862 (1st proviso of last sentence) is omitted as un- 
necessary, since other applicable claims laws are re- 
stated in this title. The words "by contract or other- 
wise" are omitted as surplusage. 

In subsection (b), the words "of the United States as 
miscellaneous receipts" and "to deliver" are omitted 
as surplusage. 

Amendments 

1989— Subsec. (c). Pub. L. 101-189 substituted 
"$100,000" for "$10,000". 

1965— Subsec. (c). Pub. L. 89-67 substituted "$10,000" 
for "$1,000". 

§ 9804. Salvage claims by United States 

(a) The Secretary of the Air Force may settle, 
or compromise, and receive payment of a claim 
by the United States for salvage services per- 
formed by the Department of the Air Force. 
Amounts received under this section shall be 
covered into the Treasury. 

(b) In any case where the amount to be re- 
ceived by the United States is not more than 
$10,000, the Secretary of the Air Force may dele- 
gate his authority under subsection (a) to any 
person designated by him. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 592; Pub. L. 
92-417, §1(8), Aug. 29, 1972, 86 Stat. 655.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9804 


10:1863. 


Oct. 20, 1951, ch, 524. §3, 
65 Stat. 573. 





The words "under this section" are substituted for 
the words "for salvage services rendered". The words 
"consider, ascertain, adjust, determine" are omitted as 
covered by the word "settle", as defined in section 9801 
of this title. The words "and receive payment of" are 
inserted for clarity and to conform to section 9803 of 
this title. The words "as miscellaneous receipts" are 
omitted as surplusage. 

Amendments 

1972" — Pub. L. 92-417 designated existing provisions as 
subsec. (a), and in subsec. (a) as so designated, elimi- 
nated the requirement that the Secretary of the Air 
Force discharge his functions under the direction of the 
Secretary of Defense, and added subsec. (b). 

[§9805. Repealed. Pub. L. 86-533, §1(7)(A), June 
29, 1960, 74 Stat. 246] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 592, re- 
lated to reports to Congress with respect to claims 
under sections 9802, 9803, and 9804 of this title. 

§9806. Settlement or compromise: final and con- 
clusive 

Notwithstanding any other provision of law, 
upon acceptance of payment the settlement or 
compromise of a claim under section 9802 or 9803 
of this title is final and conclusive. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 593.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9806 


10:861 (35 words before 1st 


Oct. 20, 1951, ch. 524, §§1 




proviso). 


(35 words before 1st 




10:862 (last 32 words of 2d 


proviso), 2 (last 32 




sentence). 


words of 2d sentence), 






65 Stat. 572, 573. 



The words "for all purposes" and "to the contrary", 
in 10:1861 and 1862; "by the claimant and not until 
then", in 10:1861; and "but not until then", in 10:1862; 
are omitted as surplusage. 



CHAPTER 953— ACCOUNTABILITY AND 
RESPONSIBILITY 

Sec. 

9831. Custody of departmental records and prop- 
erty. 

[9832, 9833, 9835, 9836. Repealed.] 

9837. Settlement of accounts: remission or can- 

cellation of indebtedness of members. 

9838. Settlement of accounts: affidavit of squadron 

commander. 

9839. Settlement of accounts: oaths. 

9840. Pinal settlement of officer's accounts. 

9841. Payment of small amounts to public credi- 

tors. 

9842. Settlement of accounts of line officers. 

Amendments 

2008— Pub. L. 110-181, div. A, title III, § 375(c)(2)(B), 
Jan. 28, 2008, 122 Stat. 84, struck out items 9832 "Prop- 
erty accountability: regulations" and 9836 "Individual 
equipment: unauthorized disposition". 

2006— Pub. L. 109-163, div. A, title VI, § 683(c)(2), (3), 
Jan. 6, 2006, 119 Stat. 3324, struck out "enlisted" before 
"members" in item 9837. 

2002— Pub. L. 107-314, div. A, title X, § 1006(c)(2), Dec. 
2, 2002, 116 Stat. 2633, struck out item 9835 "Reports of 
survey". 



1982— Pub. L. 97-258, §2(b)(14)(A), Sept. 13, 1982, 96 
Stat. 1058, added items 9841 and 9842. 

1980— Pub. L. 96-513, title V, §514(22)(C), Dec. 12, 1980, 
94 Stat. 2937, substituted "remission or cancellation of 
indebtedness of enlisted members" for "deductions 
from pay" in item 9837. 

1962— Pub. L. 87-480, §1(5), June 8, 1962, 76 Stat. 94, 
struck out item 9833 "Accountability for public money; 
disbursing officers; agent officers". 

§9831. Custody of departmental records and 
property 

The Secretary of the Air Force has custody 
and charge of all books, records, papers, fur- 
niture, fixtures, and other property under the 
lawful control of the executive part of the De- 
partment of the Air Force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 593.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9831 


5:191. 


R.S. 217. 





The words "under the lawful control of the executive 
part of the Department of the Air Force" are sub- 
stituted for the words "appertaining to the Depart- 
ment". 



[§9832. Repealed. Pub. L. 110-181, div. A, title III, 
§ 375(c)(1)(C), Jan. 28, 2008, 122 Stat. 84] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 593, au- 
thorized Secretary of the Air Force to prescribe regula- 
tions for property accountability. 

[§9833. Repealed. Pub. L. 87-480, §1(4), June 8, 
1962, 76 Stat. 94] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 593, re- 
lated to accountability of Air Force officers for public 
money. See section 2773 of this title. 

[§9835. Repealed. Pub. L. 107-314, div. A, title X, 
§ 1006(c)(1), Dec. 2, 2002, 116 Stat. 2633] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 593, re- 
lated to action upon reports of surveys and vouchers 
pertaining to the loss, spoilage, unserviceability, un- 
suitability, or destruction of or damage to property of 
the United States under the control of the Department 
of the Air Force. 

Effective Date of Repeal 

Repeal applicable with respect to loss, spoilage, 
unserviceability, unsuitability, or destruction of, or 
damage to, property of United States under control of 
Department of Defense occurring on or after effective 
date of regulations prescribed pursuant to section 2787 
of this title, see section 1006(d) of Pub. L. 107-314, set 
out as an Effective Date note under section 2787 of this 
title. 

[§9836. Repealed. Pub. L. 110-181, div. A, title III, 
§ 375(c)(1)(D), Jan. 28, 2008, 122 Stat. 84] 

Section, act Aug. 10, 1956, ch. 1041, 70A Stat. 594, pro- 
hibited unauthorized disposition of individual equip- 
ment by enlisted members of the Air Force. 

§ 9837. Settlement of accounts: remission or can- 
cellation of indebtedness of members 

(a) In General.— The Secretary of the Air 
Force may have remitted or cancelled any part 
of the indebtedness of a person to the United 
States or any instrumentality of the United 
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States incurred while the person was serving on 
active duty member of the Air Force, but 

only if the Secretary considers such action to be 
in the best interest of the United States. 

(b) Retroactive Applicability to Certain 
Debts. — The authority in subsection (a) may be 
exercised with respect to any debt covered by 
that subsection that is incurred on or after Oc- 
tober 7, 2001. 

(c) Regulations. — This section shall be admin- 
istered under regulations prescribed by the Sec- 
retary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 594; Pub. L. 
85-861, §33(a)(45), Sept. 2, 1958, 72 Stat. 1567; Pub. 
L. 87-649, §14c(58), Sept. 7, 1962, 76 Stat. 502; Pub. 
L. 96-513, title V, §514(22)(A), (B), Dec. 12, 1980, 94 
Stat. 2936; Pub. L. 109-163, div. A, title VI, 
§ 683(c)(1), Jan. 6, 2006, 119 Stat. 3323; Pub. L. 
109-364, div. A, title VI, § 673(c)(1), (2), (e)(3), Oct. 
17, 2006, 120 Stat. 2271, 2272; Pub. L. 110-181, div. 
A, title X, § 1063(c)(7)(C), Jan. 28, 2008, 122 Stat. 
323.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9837(a) 


10:875. 


R.S. 1300. 




10:875b. 


R.S. 1301. 


9837(b) 


10:875a (less 3d and last 


May 22, 1928, ch. 676. 45 




provisos). 


Stat. 698; June 26. 1934, 


9837(0) 


10:875a (last proviso). 


ch. 751, 48 Stat. 1222. 


9837(d) 


10:875a (3d proviso). 




9837(e) 


10:871. 


R.S. 1303. 


9837(f) 


10:872. 


R.S. 1304. 


9837(g) 


10:875c. 


R.S. 1299. 



In subsection (a), the words "sold to the member on 
credit under section 9621(a)(1) of this title" are sub- 
stituted for the words "articles designated by the In- 
spectors general of the Army, and sold to him on credit 
by officers of the Quartermaster Corps", In 10:875. The 
words "at cost prices" are omitted to reflect section 
9623 of this title. 

In subsection (b), the last sentence Is substituted for 
10:875a (1st and 2d provisos). The words "on current 
payrolls" are omitted as surplusage. 

In subsection (c), the words "Subject to subsection 
(b)" are substituted for the words "In the proportions 
hereinbefore Indicated". 

In subsection (d), the words "If he considers it in the 
best interests of the United States" are substituted for 
the words "when In his opinion the interests of the 
Government are best served by such action". The words 
"before, or at the time of" are substituted for the 
words "either on * * * or prior thereto". 

In subsection (e), the words "member" and "his" are 
substituted for the words "officer or soldier". The 
words "or Implement" are omitted as surplusage. 

In subsection (f), the words "or if an article of mili- 
tary supply with whose Issue a commissioned officer is 
charged Is damaged" are substituted for 10:872 (last sen- 
tence). The words "that he was not at fault" are sub- 
stituted for the words "that said deficiency [such dam- 
age] was not occasioned by any fault on his part". 

In subsection (g), the words "bought on credit under 
section 9621(a)(1) of this title" are substituted for the 
words "designated by the officers of the Inspector-Gen- 
eral's Department of the Army and purchased on credit 
from commissaries of subsistence". 

1958 ACT 

The change [In subsec. (b)] reflects the opinion of the 
Judge Advocate General of the Air Force (June 10, 1957) 
that the term "rate of pay", as used in the source law 
for section 9837(b) (Act of May 22, 1928, ch. 676 (45 Stat. 
698), as amended), Included special pay and incentive 
pay. 



The change [In subsec. (f)] reflects the opinion of the 
Assistant General Counsel (Fiscal Matters), Depart- 
ment of Defense (July 19, 1957), that section 1304, Re- 
vised Statutes (formerly 10 U.S.C. 872), the source law 
for this section, applied to warrant officers as well as 
to commissioned officers. 

Amendments 

2008 — Subsec. (a). Pub. L. 110-181 made technical cor- 
rection to directory language of Pub. L. 109-364, 
§ 673(c)(1). See 2006 Amendment note below. 

2006 — Pub. L. 109-163 amended section catchllne and 
text generally. Prior to amendment, text read as fol- 
lows: "If he considers it in the best Interest of the 
United States, the Secretary may have remitted or 
cancelled any part of an enlisted member's Indebted- 
ness to the United States or any of Its Instrumental- 
ities remaining unpaid before, or at the time of, that 
member's honorable discharge." 

Subsec. (a). Pub. L. 109-364, § 673(e)(3), substituted 
"The Secretary of the Air Force" for "If the Secretary 
considers it to be in the best interest of the United 
States, the Secretary" and inserted before period at 
end ", but only if the Secretary considers such action 
to be In the best Interest of the United States". 

Pub. L. 109-364, §673(c)(l), as amended by Pub. L. 
110-181, substituted "of a person to the United States or 
any instrumentality of the United States incurred 
while the person was serving on active duty as a mem- 
ber of the Air Force" for "of a member of the Air Force 
on active duty, or a member of a reserve component of 
the Air Force in an active status, to the United States 
or any instrumentality of the United States incurred 
while the member was serving on active duty". 

Subsecs. (b) to (d). Pub. L. 109-364, § 673(c)(2), redesig- 
nated subsecs. (c) and (d) as (b) and (c), respectively, 
and struck out heading and text of former subsec. (b). 
Text read as follows: "The Secretary may exercise the 
authority In subsection (a) with respect to a member — 
"(1) while the member is on active duty or in active 
status, as the case may be; 

"(2) if discharged from the armed forces under hon- 
orable conditions, during the one-year period begin- 
ning on the date of such discharge; or 

"(3) if released from active status in a reserve com- 
ponent, during the one-year period beginning on the 
date of such release." 

1980 — Pub. L. 96-513 substituted "remission or can- 
cellation of indebtedness of enlisted members" for "de- 
ductions from pay" in section catchline, and struck out 
designation "(d)" before "If he". 

1962 — Pub. L. 87-649 repealed subsecs. (a) to (c) and (e) 
to (g) which related to deductions from pay. See sub- 
secs. (b) to (g) of section 1007 of Title 37, Pay and Allow- 
ances of the Uniformed Services. 

1958— Subsec. (b). Pub. L. 85-861, §33(a)(45)(A), sub- 
stituted "his pay for that month" for "his basic pay for 
that month". 

Subsec. (f). Pub. L. 85-861, §33(a)(45)(B), substituted 
"an officer" for "a commissioned officer" in two 
places. 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title X, § 1063(c), Jan. 28, 2008, 
122 Stat. 322, provided that the amendment made by 
section 1063(c)(7)(C) is effective as of Oct. 17, 2006, and 
as if included in the John Warner National Defense Au- 
thorization Act for Fiscal Year 2007, Pub. L. 109-364, as 
enacted. 

Termination Date of 2006 Amendment 

Pub. L. 109-163, div. A, title VI, § 683(c)(3), Jan. 6, 2006, 
119 Stat. 3324, which provided for termination of 
amendments by Pub. L. 109-163, § 683(c), amending this 
section and the analysis to this chapter, on Dec. 31, 
2007, and restoration of provisions as in effect on the 
day before Jan. 6, 2006, was repealed by Pub. L. 109-364, 
div. A, title VI, § 673(c)(3), Oct. 17, 2006, 120 Stat. 2272. 
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Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1962 Amendment 

Amendment by Pub. L. 87-649 effective on Nov. 1, 1962, 
see section 15 of Pub. L. 87-649, set out as a note preced- 
ing- section 101 of Title 37, Pay and Allowances of the 
Uniformed Services. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Regulations 

Secretary of Defense to prescribe regulations re- 
quired for purposes of this section, as amended by Pub. 
L. 109-364, not later than Mar. 1, 2007, see section 673(d) 
of Pub. L. 109-364, set out as a note under section 4837 
of this title. 

§ 9838. Settlement of accounts: affidavit of squad- 
ron commander 

In the settlement of the accounts of the com- 
manding- officer of a squadron for clothing and 
other military supplies, his affidavit may be re- 
ceived to show — 

(1) that vouchers or squadron books were 
lost; 

(2) anything tending to prove that any ap- 
parent deficiency of those articles was caused 
by unavoidable accident, or by loss in actual 
service without his fault; or 

(3) that all or part of the clothing and sup- 
plies was properly used. 

The affidavit may be used as evidence of the 
facts set forth, with or without other evidence, 
as determined by the Secretary of the Air Force 
to be just and proper under the circumstances. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 595.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9838 


10:1302. 


R.S. 225 (less 1st sen- 






tence); added Feb. 27, 






1877, ch. 69 (3d par.), 19 






Stat. 241. 



The word "anything" is substituted for the words 
"any matter or circumstance". The words "properly 
used" are substituted for the words "legally used and 
appropriated". The words "of the case" are omitted as 
surplusage. 



§ 9839. Settlement of accounts: oaths 

The Secretary of the Air Force may detail any 
employee of the Department of the Air Force to 
administer oaths required by law in the settle- 
ment of an officer's accounts for clothing and 
other military supplies. An oath administered 
under this section shall be without expense to 
the person to whom it is administered. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 595.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9839 


10:1303. 


R.S. 225 (1st sentence). 



The words "and other military supplies" are sub- 
stituted for the words "camp and garrison equipage, 
quartermaster's stores, and ordnance" to conform to 
section 9838 of this title. The words "person to whom 
administered" are substituted for the words "parties 
taking them." The words "for the purpose of" are omit- 
ted as surplusage. 

§ 9840. Final settlement of officer's accounts 

Before final payment upon discharge may be 
made to an officer of the Air Force who has been 
accountable or responsible for public property, 
he must obtain a certificate of nonindebtedness 
to the United States from each officer to whom 
he was accountable or responsible for property. 
He must also make an affidavit, certified by his 
commanding officer to be correct, that he is not 
accountable or responsible for property to any 
other officer. An officer who has not been re- 
sponsible for public property must make an affi- 
davit of that fact, certified by his commanding 
officer. Compliance with this section warrants 
the final payment of the officer concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 595.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9840 


10:878. 


Jan. 12, 1899, ch. 46, §2. 30 
Stat. 784. 





The words "Before final payment upon discharge may 
be made" are substituted for the words "shall warrant 
their final payment". The words "at any time" are 
omitted as surplusage. The word "must" is substituted 
for the words "shall be required * * * to". The words 
"He must also make" are substituted for the words 
"accompanied by". The words "from each officer to 
whom he was accountable or responsible for property" 
are substituted for the words "from only such of the 
bureaus of the Department of the Army to which the 
property for which they were accountable or respon- 
sible pertains", since the Air Force does not have or- 
ganic bureaus created by statute. The words "that he is 
not accountable or responsible for property to any 
other officer" are substituted for the words "accom- 
panied by the affidavits of officers, of nonaccountabil- 
ity, or nonresponsibility to other bureaus of the De- 
partment of the Army" for the same reason. The ref- 
erence to certificates from the General Accounting Of- 
fice is omitted as obsolete. The last sentence is sub- 
stituted for 10:878 (last 18 words). The last proviso of 
section 2 of the Act of January 12, 1899, ch. 46, 30 Stat. 
784, is not contained in 10:878. It is also omitted from 
the revised section, since it related to authority of 
mustering officers to administer oaths, and the general 
authority to administer oaths is now contained in sec- 
tion 936 of this title (article 136 of the Uniform Code of 
Military Justice). 



§ 9841. Payment of small amounts to public credi- 
tors 

When authorized by the Secretary of the Air 
Force, a disbursing official of Air Force subsist- 
ence funds may keep a limited amount of those 
funds in the personal possession and at the risk 
of the disbursing official to pay small amounts 
to public creditors. 

(Added Pub. L. 97-258, §2(b)(14)(B), Sept. 13, 1982, 
96 Stat. 1058.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9841 


31:493. 


Mar. 2, 1907. oh. 2511 (pro- 






viso on p. 1166). 34 Stat. 






1166. 



The words "Secretary of the Air Force" are sub- 
stituted for "Secretary of War" because of sections 
205(a) and 207(a) and (f) of the Act of July 26, 1947 (ch. 
343, 61 Stat. 501, 502), and sections 1 and 53 of the Act 
of August 10, 1956 (ch. 1041, 70A Stat. 157, 488, 676). For 
comparable provisions that apply to the Army, see the 
revision note for 10:4841. 

§ 9842. Settlement of accounts of line officers 

The Comptroller General shall settle the ac- 
count of a line officer of the Air Force for pay 
due the officer even if the officer cannot account 
for property entrusted to the officer or cannot 
make a monthly report or return, when the 
Comptroller General is satisfied that the inabil- 
ity to account for property or make a report or 
return was the result of the officer having been 
a prisoner, or of an accident or casualty of war. 

(Added Pub. L. 97-258, §2(b)(14)(B), Sept. 13, 1982, 
96 Stat. 1058.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


9842 


31:44 (1st sentence). 


June 10, 1921. oh. 18, §304 






(1st par. 1st sentence), 






42 Stat. 24. 




31:95. 


R.S. §278. 



The section is made applicable to the Air Force by 
section 207(a) and (f) of the Act of July 26, 1947 (ch. 343, 
61 Stat. 502). For comparable provisions that apply to 
the Army, see the revision note for 10:4842. 



Subtitle E — Reserve Components 

PART I— ORGANIZATION AND 
ADMINISTRATION 



Chap. Sec. 

1001. Definitions 10001 

1003. Reserve Components Generally 10101 

1005. Elements of Reserve Components .. 10141 

1006. Reserve Component Commands 10171 

1007. Administration of Reserve Compo- 

nents 10201 

1009. Reserve Forces Policy Boards and 

Committees 10301 

1011. National Guard Bureau 10501 

1013. Budget Information and Annual 

Reports to Congress 10541 

PART II— PERSONNEL GENERALLY 

1201. Authorized Strengths and Distribu- 
tion in Grade 12001 

1203. Enlisted Members 12101 

1205. Appointment of Reserve Officers .... 12201 

1207. Warrant Officers 12241 

1209. Active Duty 12301 

1211. National Guard Members in Fed- 
eral Service 12401 

1213. Special Appointments, Assign- 

ments, Details, and Duties 12501 

1214. Ready Reserve Mobilization In- 

come Insurance 12521 

1215. Miscellaneous Prohibitions and 

Penalties 12551 



1217. Miscellaneous Rights and Benefits 12601 
1219. Standards and Procedures for Re- 
tention and Promotion 12641 

1221. Separation 12681 

1223. Retired Pay for Non-Regular Serv- 
ice 12731 

1225. Retired Grade 12771 



PART III— PROMOTION AND RETENTION OF 
OFFICERS ON THE RESERVE ACTD7E- 
STATUS LIST 



1401. Applicability and Reserve Active- 
Status Lists 14001 

1403. Selection Boards 14101 

1405. Promotions 14301 

1407. Failure of Selection for Promotion 

and Involuntary Separation 14501 

1409. Continuation of Officers on the Re- 
serve Active-Status List and Se- 
lective Early Removal 14701 

1411. Additional Provisions Relating to 

Involuntary Separation 14901 



PART IV— TRAINING FOR RESERVE COMPO- 
NENTS AND EDUCATIONAL ASSISTANCE 
PROGRAMS 



1601. Training Generally. [No present 
sections] 

1606. Educational Assistance for Mem- 

bers of the Selected Reserve 16131 

1607. Educational Assistance for Reserve 

Component Members Supporting 
Contingency Operations and Cer- 
tain Other Operations 16161 

1608. Health Professions Stipend Pro- 

gram 16201 

1609. Education Loan Repayment Pro- 

grams 16301 

1611. Other Educational Assistance Pro- 
grams 16401 

PART V— SERVICE, SUPPLY, AND 
PROCUREMENT 

1801. Issue of Serviceable Material to Re- 
serve Components. [No present 
sections] 

1803. Facilities for Reserve Components 18231 
1805. Miscellaneous Provisions 18501 



Amendments 

2009— Pub. L. 111-84, div. A, title X, §1073(a)(33), Oct. 
28, 2009, 123 Stat. 2474, substituted "Reserve Active- 
Status List" for "Reserve-Active Status List" in item 
for chapter 1409. 

2004— Pub. L. 108-375, div. A, title V, § 527(c), Oct. 28, 
2004, 118 Stat. 1894, added item for chapter 1607. 

1999— Pub. L. 106-65, div. A, title V, § 551(a)(2), Oct. 5, 
1999, 113 Stat. 614, added item for chapter 1611. 

1997— Pub. L. 105-85, div. A, title V, § 515(b), Nov. 18, 
1997, 111 Stat. 1733, substituted "12551" for "[No present 
sections]" in item for chapter 1215. 

1996— Pub. L. 104-201, div. A, title XII, § 1211(a)(2), 
Sept. 23, 1996, 110 Stat. 2691, added item for chapter 1006. 

Pub. L. 104-106, div. A, title V, § 512(a)(2), title XV, 
§ 1501(b)(1), Feb. 10, 1996, 110 Stat. 305, 495, added item 
for chapter 1214 and substituted "Repayment Pro- 
grams" for "Repayments" in item for chapter 1609. 

PART I— ORGANIZATION AND 
ADMINISTRATION 

Chap. Sec. 
1001. Definitions 10001 
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Chap. Sec. 

1003. Reserve Components Generally 10101 

1005. Elements of Reserve Components 10141 

1006. Reserve Component Commands 10171 

1007. Administration of Reserve Components 10201 
1009. Reserve Forces Policy Boards and Com- 
mittees 10301 

1011. National Guard Bureau 10501 

1013. Budget Information and Annual Re- 
ports to Congress 10541 



Amendments 

1996— Pub. L. 104-201, div. A, title XII, § 1211(a)(2), 
Sept. 23, 1996, 110 Stat. 2691, added Item for chapter 1006. 

CHAPTER 1001— DEFINITIONS 

Sec. 

10001. Definition of State. 

§ 10001. Definition of State 

In this subtitle, the term "State" includes the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, and Guam. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2969.) 

Effective Date of 1996 Amendment 

Pub. L. 104-106, div. A, title XV, § 1501(f)(2), Feb. 10, 
1996, 110 Stat. 501, as amended by Pub. L. 105-85, div. A, 
title X, §1073(d)(l)(E)(ii), Nov. 18, 1997, 111 Stat. 1905, 
provided that: "The amendments made by sections 
1672(a), 1673(a) (with respect to chapters 541 and 549), 
1673(b)(2), 1673(b)(4), 1674(a), and 1674(b)(7) of the Reserve 
Officer Personnel Management Act [Pub. L. 103-337, 
amending the tables of chapters for subtitle B, part II 
of subtitle B, subtitle C, part II of subtitle C, subtitle 
D, and part II of subtitle D of this title and the tables 
of sections for chapters 539, 573, and 861 of this title] 
shall take effect on the effective date specified in sec- 
tion 1691(b)(1) of the Reserve Officer Personnel Manage- 
ment Act [set out as a note below] (notwithstanding 
section 1691(a) of such Act [set out as a note below])." 

Effective Date 

Section 1691 of title XVI of div. A of Pub. L. 103-337 
provided that: 

"(a) Effective Date for Amendments. — Except as 
provided in subsection (b), the amendment made by 
section 1611 [enacting heading and analysis of this sub- 
title and enacting part III of this subtitle] and the 
amendments made by subtitles C and D [subtitles C 
(§§ 1661 to 1665) and D (§§ 1671 to 1677) of title XVI of div. 
A of Pub. L. 103-337, see Tables for classification] shall 
take effect on December 1, 1994. 

"(b) Effective Date for New Reserve Officer Per- 
sonnel Policies. — (1) The provisions of part III of sub- 
title E of title 10, United States Code, as added by sec- 
tion 1611, shall become effective on October 1, 1996. The 
amendments made by part II [part II (§§1621 to 1630) of 
subtitle A of title XVI of div. A of Pub. L. 103-337, see 
Tables for classification], of subtitle A, by subtitle B 
[subtitle B (§§ 1631 to 1641) of title XVI of div. A of Pub. 
L. 103-337, see Tables for classification], and by section 
1671(c)(2) [amending section 113 of this title] and para- 
graphs (2), (3)(B), (3)(C), and (4) of section 1675(d) 
[amending sections 12645 to 12647 of this title] shall 
take effect on October 1, 1996. 

"(2) Any reference in subtitle E of this title to the ef- 
fective date of this title is a reference to the effective 
date prescribed in paragraph (1). 

"(3) The personnel policies applicable to Reserve offi- 
cers under the provisions of law in effect on the day be- 
fore the date prescribed in subsection (a) and replaced 
by the Reserve officer personnel policies prescribed in 
part III of subtitle E of title 10, United States Code, as 
added by section 1611, shall, notwithstanding the provi- 
sions of subsection (a), continue in effect until the ef- 
fective date prescribed in paragraph (1). 



"(4) The authority to prescribe regulations under the 
provisions of part III of subtitle E of title 10, United 
States Code, as added by section 1611, shall take effect 
on the date of the enactment of this Act [Oct. 5, 1994]." 

Short Title of 1996 Amendment 

Pub. L. 104-201, div. A, title XII, §1201, Sept. 23, 1996, 
110 Stat. 2689, provided that: "This title [enacting chap- 
ter 1006 and sections 5143, 5144, and 10543 of this title, 
amending sections 113, 641, 3038, 8038, and 10216 of this 
title and section 404 of Title 37, Pay and Allowances of 
the Uniformed Services, enacting provisions set out as 
notes under this section and sections 10171 and 10543 of 
this title, and repealing provisions set out as a note 
under section 3074 of this title] may be cited as the 'Re- 
serve Forces Revitalization Act of 1996'." 

Short Title 

Section 1601 of title XVI of div. A of Pub. L. 103-337 
provided that: "This title [see Tables for classification] 
may be cited as the 'Reserve Officer Personnel Manage- 
ment Act'." 

Congressional Statement of Purpose 

Pub. L. 104-201, div. A, title XII, §1202, Sept. 23, 1996, 
110 Stat. 2689, provided that: "The purpose of this title 
[see Short Title of 1996 Amendment note above] is to 
revise the basic statutory authorities governing the or- 
ganization and administration of the reserve compo- 
nents of the Armed Forces in order to recognize the re- 
alities of reserve component partnership in the Total 
Force and to better prepare the American citizen-sol- 
dier, sailor, airman, and Marine in time of peace for du- 
ties in war." 

Preservation of Suspended Status of Laws 
Suspended on September 30, 1996 

Section 1692 of title XVI of div. A of Pub. L. 103-337 
provided that: "If a provision of law that is in a sus- 
pended status on the day before the effective date of 
this title under section 1691(b)(1) [set out above] is 
transferred or amended by this title [see Tables for 
classification], the suspended status of that provision is 
not affected by that transfer or amendment." 

Preservation of Pre-Existing Rights, Duties, 
Penalties, and Proceedings 

Section 1693 of title XVI of div. A of Pub. L. 103-337 
provided that: "Except as otherwise provided in this 
title [see Tables for classification], the provisions of 
this title and the amendments made by this title do not 
affect rights and duties that matured, penalties that 
were incurred, or proceedings that were begun before 
the effective date of this title under section 1691(b)(1) 
[set out above]." 

CHAPTER 1003— RESERVE COMPONENTS 
GENERALLY 

Sec. 

10101. Reserve components named. 

10102. Purpose of reserve components. 

10103. Basic policy for order into Federal service. 

10104. Army Reserve: composition. 

10105. Army National Guard of the United States: 

composition. 

10106. Army National Guard: when a component of 

the Army. 

10107. Army National Guard of the United States: 

status when not in Federal service. 

10108. Navy Reserve: administration. 

10109. Marine Corps Reserve: administration. 

10110. Air Force Reserve: composition. 

10111. Air National Guard of the United States: 

composition. 

10112. Air National Guard: when a component of the 

Air Force. 

10113. Air National Guard of the United States: 

status when not in Federal service. 
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Sec. 

10114. Coast Guard Reserve. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(B), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for "Naval Reserve" in item 10108. 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(2)(B), 
Feb. 10, 1996, 110 Stat. 495, substituted "into Federal 
service" for "of National Guard into Federal service" 
in item 10103. 

§ 10101. Reserve components named 

The reserve components of the armed forces 
are: 

(1) The Army National Guard of the United 
States. 

(2) The Army Reserve. 

(3) The Navy Reserve. 

(4) The Marine Corps Reserve. 

(5) The Air National Guard of the United 
States. 

(6) The Air Force Reserve. 

(7) The Coast Guard Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(Z), Jan. 
6, 2006, 119 Stat. 3233.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 261(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2006— Par. (3). Pub. L. 109-163 substituted "Navy Re- 
serve" for "Naval Reserve". 

Change op Name 

Pub. L. 109-163, div. A, title V, § 515(a)(1), Jan. 6, 2006, 
119 Stat. 3233, provided that: "The reserve component 
of the Armed Forces known as the Naval Reserve is re- 
designated as the Navy Reserve." 

Pub. L. 109-163, div. A, title V, § 515(h), Jan. 6, 2006, 119 
Stat. 3237, as amended by Pub. L. 111-383, div. A, title 
X, § 1075(h)(1), Jan. 7, 2011, 124 Stat. 4377, provided that: 
"Any reference in any law, regulation, document, 
record, or other paper of the United States to the Naval 
Reserve, other than a reference to the Naval Reserve 
regarding the United States Naval Reserve Retired 
List, shall be considered to be a reference to the Navy 

Pub. L. 108-375, div. A, title V, §517, Oct. 28, 2004, 118 
Stat. 1884, which authorized the Secretary of the Navy, 
with the President's approval, to redesignate the Naval 
Reserve as the "Navy Reserve", was repealed by Pub. 
L. 109-163, div. A, title V, § 515(a)(2), Jan. 6, 2006, 119 
Stat. 3233. 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Behavioral Health Support 

Pub. L. 112-81, div. A, title VII, § 703(b), Dec. 31, 2011, 
125 Stat. 1471, provided that: 



"(1) In general. — Each member of a reserve compo- 
nent of the Armed Forces participating in annual train- 
ing or individual duty training shall have access, while 
so participating, to the behavioral health support pro- 
grams for members of the reserve components de- 
scribed in paragraph (2). 

"(2) Behavioral health support programs. — The be- 
havioral health support programs for members of the 
reserve components described in this paragraph shall 
include one or any combination of the following: 

"(A) Programs providing access to licensed mental 
health providers in armories, reserve centers, or 
other places for scheduled unit training assemblies. 

"(B) Programs providing training on suicide pre- 
vention and post-suicide response. 
"(C) Psychological health programs. 
"(D) Such other programs as the Secretary of De- 
fense, in consultation with the Surgeon General for 
the National Guard of the State in which the mem- 
bers concerned reside, the Director of Psychological 
Health of the State in which the members concerned 
reside, the Department of Mental Health or the 
equivalent agency of the State in which the members 
concerned reside, or the Director of the Psychological 
Health Program of the National Guard Bureau, con- 
siders appropriate. 

"(3) Funding. — Behavioral health support programs 
provided to members of the reserve components under 
this subsection shall be provided using amounts made 
available for operation and maintenance for the reserve 
components. 

"(4) State defined. — In this subsection, the term 
'State' has the meaning given that term in section 
10001 of title 10, United States Code." 

Limitation on Scheduling of Mobilization or Pre- 
Mobilization Training for Reserve Units When 
Certain Suspension of Training is Likely 

Pub. L. 111-84, div. A, title V, §514, Oct. 28, 2009, 123 
Stat. 2282, provided that: 
"(a) Limitation. — 

"(1) In general. — Subject to paragraph (2), the Sec- 
retary of a military department shall avoid schedul- 
ing mobilization training or pre-mobilization train- 
ing for a unit of a reserve component of the Armed 
Forces at a temporary duty location that is outside 
the normal commuting distance of the unit (as deter- 
mined pursuant to the regulations prescribed by the 
Secretary of Defense under subsection (c)) if a sus- 
pension of training at such temporary duty location 
of at least five days is anticipated to occur during 
any portion of such mobilization or pre-mobilization 
training. 

"(2) Waiver. — The Secretary of a military depart- 
ment may waive the applicability of the limitation in 
paragraph (1) to a unit of a reserve component if the 
Secretary determines that the waiver is in the na- 
tional security interests of the United States. 

"(3) Notice to congress. — Until December 31, 2014, 
the Secretary of the military department concerned 
shall submit written notice of each waiver issued 
under paragraph (2) to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives]. Notice of such waiver shall be so submitted at 
the time of the issuance of such waiver. 
"(b) Notice of Other Suspensions of Training. — 
Until December 31, 2014, in the event of a suspension of 
training (other than an anticipated suspension of train- 
ing described in subsection (a)(1)) of at least five days 
at a temporary duty location at which one or more 
units of the reserve components on active duty are en- 
gaged in mobilization training or pre-mobilization 
training, the Secretary of the military department hav- 
ing jurisdiction over such unit or units shall submit 
written notice of the suspension to the congressional 
defense committees [Committees on Armed Services 
and Appropriations of the Senate and the House of Rep- 
resentatives]. Notice of such suspension of training 
shall be so submitted at the time of such suspension of 
training. 
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"(c) Regulations.— The Secretaries of the military 
departments shall administer this section In accord- 
ance with regulations prescribed by the Secretary of 
Defense. Such regulations shall apply uniformly among 
the military departments." 

Yellow Ribbon Reintegration Program 

Pub. L. 111-84, div. A, title V, § 597(b), Oct. 28, 2009, 123 
Stat. 2344, provided that: "The annual reports on the 
Yellow Ribbon Reintegration Program under section 
582 of the National Defense Authorization Act for Fis- 
cal Year 2008 (Public Law 110-181; 122 Stat. 122; 10 U.S.C. 
10101 note) that are submitted under subsection (e)(4) of 
such section after the date of the enactment of this Act 
[Oct. 28, 2009] shall include the following: 

"(1) In the first such annual report submitted after 
the date of the enactment of this Act — 

"(A) a description and assessment of the imple- 
mentation of the Yellow Ribbon Reintegration Pro- 
gram in fiscal year 2009, including — 

"(1) an assessment of best practices from pilot 
programs offered by various States to provide 
services to supplement the services available 
through the Yellow Ribbon Reintegration Pro- 
gram; and 

"(ii) an assessment of the feasibility of incor- 
porating such practices into the Yellow Ribbon 
Reintegration Program; and 

"(B) current plans for the further Implementation 
of the Yellow Ribbon Reintegration Program dur- 
ing fiscal year 2010. 

"(2) A list of the accounts (including accounts of 
the military departments and accounts for the Office 
of the Secretary of Defense) from which funds for the 
Yellow Ribbon Reintegration Program were derived 
during the most recent fiscal year, and an expla- 
nation why such accounts were the source of funding 
for programs and activities under the Yellow Ribbon 
Reintegration Program. 

"(3) An assessment of the extent to which funding 
for the Yellow Ribbon Reintegration Program during 
the most recent fiscal year supported robust joint 
programs that provided reintegration and support 
services to members of the National Guard and Re- 
serves and their families regardless of Armed Force 
with which served. 

"(4) An assessment of the extent to which programs 
and activities under the Yellow Ribbon Reintegration 
Program during the preceding year were coordinating 
closely with appropriate programs and activities of 
the Department of Veterans Affairs. 

"(5) A description of current strategies to mitigate 
difficulties in sustaining attendance at events under 
the Yellow Ribbon Reintegration Program, and an ex- 
planation why funds, if any, that are available for the 
Yellow Ribbon Reintegration Program but remain 
unexpended have not been used for the Yellow Ribbon 
Reintegration Program." 

Pub. L. 110-181, dlv. A, title V, §582, Jan. 28, 2008, 122 
Stat. 122, as amended by Pub. L. 111-84, div. A, title V, 
§595, Oct. 28, 2009, 123 Stat. 2338; Pub. L. 111-383, div. A, 
title V, §583, Jan. 7, 2011, 124 Stat. 4228; Pub. L. 112-81, 
div. A, title V, §590, Dec. 31, 2011, 125 Stat. 1438, pro- 
vided that: 

"(a) Establishment of Program. — The Secretary of 
Defense shall establish a national combat veteran re- 
integration program to provide National Guard and Re- 
serve members and their families with sufficient infor- 
mation, services, referral, and proactive outreach op- 
portunities throughout the entire deployment cycle. 
This program shall be known as the Yellow Ribbon Re- 
integration Program. 

"(b) Purpose op Program; Deployment Cycle. — The 
Yellow Ribbon Reintegration Program shall consist of 
informational events and activities (including pro- 
grams of outreach) for members of the reserve compo- 
nents of the Armed Forces, their families, and commu- 
nity members to facilitate access to services support- 
ing their health and well-being through the 4 phases of 
the deployment cycle: 



"(1) Pre-Deployment. 
"(2) Deployment. 
"(3) Demobilization. 
"(4) Post-Deployment-Reconstltution. 
"(c) Executive Agent. — The Secretary shall des- 
ignate the Under Secretary of Defense for Personnel 
and Readiness as the Department of Defense executive 
agent for the Yellow Ribbon Reintegration Program. 
"(d) Office for Reintegration Programs. — 
"(1) Establishment. — 

"(A) IN general. — The Under Secretary of De- 
fense for Personnel and Readiness shall establish 
the Office for Reintegration Programs within the 
Office of the Secretary of Defense. The office shall 
administer all reintegration programs in coordina- 
tion with State National Guard organizations. The 
office shall be responsible for coordination with ex- 
isting National Guard and Reserve family and sup- 
port programs. The Directors of the Army National 
Guard and Air National Guard and the Chiefs of the 
Army Reserve, Marine Corps Reserve, Navy Re- 
serve, and Air Force Reserve may appoint liaison 
officers to coordinate with the permanent office 
staff. 

"(B) Partnerships AND access. — The office may 
enter into partnerships with other public entities, 
including the Department of Health and Human 
Services, Substance Abuse and the Mental Health 
Services Administration and the Department of 
Veterans Affairs, for access to necessary substance 
abuse and mental health treatment services from 
local State-licensed service providers. Service and 
State-based programs may provide access to cur- 
riculum, training, and support for services to mem- 
bers and families from all components. 
"(2) Center for excellence in reintegration. — 
The Office for Reintegration Programs shall establish 
a Center for Excellence In Reintegration within the 
office. The Center shall have the following functions: 

"(A) To collect and analyze 'lessons learned' and 
suggestions from State National Guard and Reserve 
organizations with existing or developing re- 
integration programs. 

"(B) To assist in developing training aids and 
briefing materials and training representatives 
from State National Guard and Reserve organiza- 
tions. 

"(C) To develop and implement a process for eval- 
uating the effectiveness of the Yellow Ribbon Re- 
integration Program in supporting the health and 
well-being of members of the Armed Forces and 
their families throughout the deployment cycle de- 
scribed in subsection (g). 

"(D) To develop and implement a process for iden- 
tifying best practices in the delivery of information 
and services in programs of outreach as described in 
subsection (j). 
"(e) Advisory Board. — 

"(1) Appointment. — The Secretary of Defense shall 
appoint an advisory board to analyze the Yellow Rib- 
bon Reintegration Program and report on areas of 
success and areas for necessary improvements. The 
advisory board shall Include the Director of the Army 
National Guard, the Director of the Air National 
Guard, Chiefs of the Army Reserve, Marine Corps Re- 
serve, Navy Reserve, and Air Force Reserve, the As- 
sistant Secretary of Defense for Reserve Affairs, an 
Adjutant General on a rotational basis as determined 
by the Chief of the National Guard Bureau, and any 
other Department of Defense, Federal Government 
agency, or outside organization as determined by the 
Secretary of Defense. The members of the advisory 
board may designate representatives in their stead. 

"(2) Schedule. — The advisory board shall meet on a 
schedule determined by the Secretary of Defense. 

"(3) Initial reporting requirement. — The advisory 
board shall issue internal reports as necessary and 
shall submit an initial report to the Committees on 
Armed Services of the Senate and House of Rep- 
resentatives not later than 180 days after the end of 
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the 1-year period beginning- on the date of the estab- 
lishment of the Office for Reintegration Programs. 
The report shall contain — 

"(A) an evaluation of the implementation of the 
Yellow Ribbon Reintegration Program by State Na- 
tional Guard and Reserve organizations; 

"(B) an assessment of any unmet resource re- 
quirements; and 

"(C) recommendations regarding closer coordina- 
tion between the Office of Reintegration Programs 
and State National Guard and Reserve organiza- 
tions. 

"(4) Annual reports. — The advisory board shall 
submit annual reports to the Committees on Armed 
Services of the Senate and the House of Representa- 
tives following the initial report by the first week in 
March of subsequent years following the initial re- 
port. 

"(f) State Deployment Cycle Support Teams. — The 
Office for Reintegration Programs may employ person- 
nel to administer the Yellow Ribbon Reintegration 
Program at the State level. The primary function of 
team members shall be — 

"(1) to implement the reintegration curriculum 

through the deployment cycle described in subsection 

(g); 

"(2) to obtain necessary service providers; and 
"(3) to educate service providers and community- 
based organizations regarding the unique military 
nature of the reintegration program. 
"(g) Operation op Program Through Deployment 
Cycle. — 

"(1) IN general. — The Office for Reintegration Pro- 
grams shall analyze the demographics, placement of 
State Family Assistance Centers and their resources 
before a mobilization alert is issued to affected State 
National Guard and Reserve organizations. The Office 
of Reintegration Programs shall consult with af- 
fected State National Guard and Reserve organiza- 
tions following the issuance of a mobilization alert 
and implement the reintegration events in accord- 
ance with the Reintegration Program phase model. 

"(2) Pre-deployment phase. — The Pre-Deployment 
Phase shall constitute the time from first notifica- 
tion of mobilization until deployment of the mobi- 
lized National Guard or Reserve unit. Events and ac- 
tivities shall focus on providing education and ensur- 
ing the readiness of members of the unit, their fami- 
lies, and affected communities for the rigors of a 
combat deployment. 

"(3) Deployment phase. — The Deployment Phase 
shall constitute the period from deployment of the 
mobilized National Guard or Reserve unit until the 
unit arrives at a demobilization station inside the 
continental United States. Events and services pro- 
vided shall focus on the challenges and stress associ- 
ated with separation and having a member in a com- 
bat zone and to decrease the isolation of families dur- 
ing deployment. Information sessions shall utilize 
State National Guard and Reserve resources in co- 
ordination with the Employer Support of Guard and 
Reserve Office, Transition Assistance Advisors, and 
the State Family Programs Director. 
"(4) Demobilization phase. — 

"(A) IN general. — The Demobilization Phase 
shall constitute the period from arrival of the Na- 
tional Guard or Reserve unit at the demobilization 
station until its departure for home station. 

"(B) Initial reintegration activity. — The pur- 
pose of this reintegration program is to educate 
members about the resources that are available to 
them and to connect members to service providers 
who can assist them in overcoming the challenges 
of reintegration. 

"(5) Post-deployment-reconstitution phase. — 

"(A) In general. — The Post-Deployment-Recon- 
stitution Phase shall constitute the period from ar- 
rival at home station until 180 days following demo- 
bilization. Activities and services provided shall 
focus on reconnecting members with their families 



and communities, providing information on em- 
ployment opportunities, and providing resources 
and information necessary for successful reintegra- 
tion. Reintegration events shall begin with ele- 
ments of the Initial Reintegration Activity pro- 
gram that were not completed during the Demobili- 
zation Phase. 

"(B) 30-DAY, 60-DAY, AND 90-DAY REINTEGRATION AC- 
TIVITIES. — The State National Guard and Reserve 
organizations shall hold reintegration activities at 
the 30-day, 60-day, and 90-day interval following de- 
mobilization. These activities shall focus on re- 
connecting members and their families with the 
service providers from the Initial Reintegration Ac- 
tivity to ensure that members and their families 
understand what benefits they are entitled to and 
what resources are available to help them overcome 
the challenges of reintegration. The Reintegration 
Activities shall also provide a forum for members 
and their families to address negative behaviors re- 
lated to combat stress and transition. 

"(C) Member pay. — Members shall receive appro- 
priate pay for days spent attending the Reintegra- 
tion Activities at the 30-day, 60-day, and 90-day in- 
tervals. 

"(h) Outreach Services.— As part of the Yellow Rib- 
bon Reintegration Program, the Office for Reintegra- 
tion Programs may develop programs of outreach to 
members of the Armed Forces and their family mem- 
bers to educate such members and their family mem- 
bers about the assistance and services available to 
them under the Yellow Ribbon Reintegration Program. 
Such assistance and services may include the follow- 
ing: 

"(1) Marriage counseling. 
"(2) Services for children. 

"(3) Substance abuse awareness and treatment. 

"(4) Mental health awareness and treatment. 

"(5) Financial counseling. 

"(6) Anger management counseling. 

"(7) Domestic violence awareness and prevention. 

"(8) Employment assistance. 

"(9) Preparing and updating family care plans. 

"(10) Development of strategies for living with a 
member of the Armed Forces with post-traumatic 
stress disorder or traumatic brain injury. 

"(11) Other services that may be appropriate to ad- 
dress the unique needs of members of the Armed 
Forces and their families who live in rural or remote 
areas with respect to family readiness and 
servicemember reintegration. 

"(12) Assisting members of the Armed Forces and 
their families find and receive assistance with mili- 
tary family readiness and servicemember reintegra- 
tion, including referral services. 

"(13) Development of strategies and programs that 
recognize the need for long-term follow-up services 
for reintegrating members of the Armed Forces and 
their families for extended periods following deploy- 
ments, including between deployments. 

"(14) Assisting members of the Armed Forces and 
their families in receiving services and assistance 
from the Department of Veterans Affairs, including 
referral services. 

"(15) Resiliency training to promote comprehensive 
programs for members of the Armed Forces to build 
mental and emotional resiliency for successfully 
meeting the demands of the deployment cycle, 
"(i) Suicide Prevention and Community Healing and 
Response Program. — 

"(1) Establishment. — As part of the Yellow Ribbon 
Reintegration Program, the Office for Reintegration 
Programs shall establish a program to provide Na- 
tional Guard and Reserve members and their fami- 
lies, and in coordination with community programs, 
assist the communities, with training in suicide pre- 
vention and community healing and response to sui- 
cide. 

"(2) Design. — In establishing the program under 
paragraph (1), the Office for Reintegration Programs 
shall consult with — 
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"(A) persons that have experience and expertise 
with combining- military and civilian intervention 
strategies that reduce risk and promote healing 
after a suicide attempt or suicide death for Na- 
tional Guard and Reserve members; and 

"(B) the adjutant general of each State, the Com- 
monwealth of Puerto Rico, the District of Colum- 
bia, Guam, and the Virgin Islands. 
"(3) Operation. — 

"(A) Suicide prevention training. — The Office 
for Reintegration Programs shall provide National 
Guard and Reserve members with training in sui- 
cide prevention. Such training shall include — 

"(i) describing the warning signs for suicide and 

teaching effective strategies for prevention and 

intervention; 

"(ii) examining the influence of military cul- 
ture on risk and protective factors for suicide; 

and 

"(iii) engaging in interactive case scenarios and 
role plays to practice effective intervention strat- 
egies. 

"(B) Community healing and response train- 
ing. — The Office for Reintegration Programs shall 
provide the families and communities of National 
Guard and Reserve members with training in re- 
sponses to suicide that promote individual and 
community healing. Such training shall include — 
"(i) enhancing collaboration among community 

members and local service providers to create an 

integrated, coordinated community response to 

suicide; 

"(ii) communicating best practices for prevent- 
ing suicide, including safe messaging, appropriate 
memorial services, and media guidelines; 

"(iii) addressing the impact of suicide on the 
military and the larger community, and the in- 
creased risk that can result; and 

"(iv) managing resources to assist key commu- 
nity and military service providers in helping the 
families, friends, and fellow soldiers of a suicide 
victim through the processes of grieving and heal- 
ing. 

"(C) Collaboration with centers of excel- 
lence. — The Office for Reintegration Programs, in 
consultation with the Defense Centers of Excel- 
lence for Psychological Health and Traumatic 
Brain Injury, shall collect and analyze 'lessons 
learned' and suggestions from State National Guard 
and Reserve organizations with existing or develop- 
ing suicide prevention and community response 
programs. 

"(4) Termination. — The program established under 
this subsection shall terminate on October 1, 2012. 
"(j) State-led Programs of Outreach. — The Office 
for Reintegration Programs may work with the States, 
whether acting through or in coordination with their 
National Guard and Reserve organizations, to assist 
the States and such organizations in developing and 
carrying out programs of outreach for members of the 
Armed Forces and their families to inform and educate 
them on the assistance and services available to them 
under the Yellow Ribbon Reintegration Program, in- 
cluding the assistance and services described in sub- 
section (h). 

"(k) Scope of Activities Under Programs of Out- 
reach. — For purposes of this section, the activities and 
services provided under programs of outreach may in- 
clude personalized and substantive care coordination 
services targeted specifically to individual members of 
the Armed Forces and their families." 

Pilot Program on Enhanced Quality of Life for 
Members of the Army Reserve and Their Families 

Pub. L. 109-163, div. A, title V, §520, Jan. 6, 2006, 119 
Stat. 3238, provided that: 
"(a) Pilot Program Required. — 

"(1) In general. — The Secretary of the Army shall 
carry out a pilot program to assess the feasibility and 
advisability of using a coalition of military and civil- 



ian community personnel in order to enhance the 
quality of life for members of the Army Reserve and 
their families. 

"(2) Locations. — The Secretary shall carry out the 
pilot program in areas of the United States in which 
members of the Army Reserve and their families are 
concentrated. The Secretary shall select one area in 
two States for purposes of the pilot program. 
"(b) Participating Personnel. — A coalition of per- 
sonnel under the pilot program shall include — 

"(1) military personnel; and 

"(2) appropriate members of the civilian commu- 
nity, such as clinicians and teachers, who volunteer 
for participation in the coalition. 
"(c) Report. — Not later than April 1, 2007, the Sec- 
retary shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed Serv- 
ices of the House of Representatives a report on the 
pilot program carried out under this section. The re- 
port shall include — 

"(1) a description of the pilot program; 
"(2) an assessment of the benefits of using a coali- 
tion of military and civilian community personnel in 
order to enhance the quality of life for members of 
the Army Reserve and their families; and 

"(3) such recommendations for legislative or ad- 
ministrative action as the Secretary considers appro- 
priate in light of the pilot program." 

Annual Review 

Pub. L. 108-375, div. A, title V, § 513(h), Oct. 28, 2004, 
118 Stat. 1882, provided that: 

"(1) The Secretary of Defense shall annually review 
the reserve components of the Armed Forces with re- 
gard to — 

"(A) the roles and missions of the reserve compo- 
nents; and 

"(B) the compensation and other benefits, including 
health care benefits, that are provided for members of 
the reserve components under the laws of the United 
States. 

"(2) The Secretary shall submit a report of the an- 
nual review, together with any comments and recom- 
mendations that the Secretary considers appropriate, 
to the Committee on Armed Services of the Senate and 
the Committee on Armed Services of the House of Rep- 
resentatives. 

"(3) The first review under paragraph (1) shall take 
place during fiscal year 2006." 

Pay of Administration, Training, and Supply Main- 
tenance Technicians for Army Reserve Contin- 
gent Upon Reserve Status 

Pub. L. 104-61, title VIII, §8016, Dec. 1, 1995, 109 Stat. 
654, provided that none of the funds appropriated for 
Department of Defense during and after fiscal year 1996 
were to be obligated for pay of any individual who was 
initially employed after Dec. 1, 1995, as technician in 
administration and training of Army Reserve and 
maintenance and repair of supplies issued to Army Re- 
serve unless such individual was also military member 
of Army Reserve troop program unit that he or she was 
employed to support, prior to repeal by Pub. L. 105-85, 
div. A, title V, § 522(e), Nov. 18, 199V, 111 Stat. 1735. 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 103-335, title VIII, §8015, Sept. 30, 1994, 108 
Stat. 2620. 

Pub. L. 103-139, title VIII, §8016, Nov. 11, 1993, 107 
Stat. 1440. 

Pub. L. 102-396, title IX, §9019, Oct. 6, 1992, 106 Stat. 
1904. 

Pub. L. 102-172, title VIII, §8018, Nov. 26, 1991, 105 
Stat. 1175. 

Pub. L. 101-511, title VIII, §8018, Nov. 5, 1990, 104 Stat. 
1878. 

Pub. L. 101-165, title IX, §9027, Nov. 21, 1989, 103 Stat. 
1135. 

Pub. L. 100-463, title VIII, §8045, Oct. 1, 1988. 102 Stat. 
2270-25. 
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Pub. L. 100-202, § 101(b) [title VIII, §8055], Dec. 22, 198V, 
101 Stat. 1329-43, 1329-72. 
Pub. L. 99-500, § 101(c) [title IX, §9054], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-111, and Pub. L. 99-591, § 101(c) 
[title IX, §9054], Oct. 30, 1986, 100 Stat. 3341-82, 3341-111. 

Pub. L. 99-190, § 101(b) [title VIII, §8059], Dec. 19, 1985, 

99 Stat. 1185, 1212. 

Pub. L. 98-473, title I, § 101(h) [title VIII, §8076], Oct. 
12, 1984, 98 Stat. 1904, 1938. 

Pub. L. 98-212, title VII, §783, Dec. 8, 1983, 97 Stat. 
1453. 

RETENTION IN ACTIVE STATUS OF NATIONAL GUARD OR 
RESERVE TECHNICIANS UNTIL AGE SIXTY 

Pub. L. 104-61, title VIII, §8017, Dec. 1, 1995, 109 Stat. 
655, provided that: "Notwithstanding- any other provi- 
sion of law, during the current fiscal year and here- 
after, the Secretaries of the Army and Air Force may 
authorize the retention in an active status until age 
sixty of any person who would otherwise be removed 
from an active status and who is employed as a Na- 
tional Guard or Reserve technician in a position in 
which active status in a reserve component of the 
Army or Air Force is required as a condition of that 
employment." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 103-335, title VIII, §8016, Sept. 30, 1994, 108 
Stat. 2620. 

Pub. L. 103-139, title VIII, §8018, Nov. 11. 1993, 107 
Stat. 1441. 

Pub. L. 102-396, title IX, §9022, Oct. 6, 1992, 106 Stat. 
1905. 

Pub. L. 102-172, title VIII, §8022, Nov. 26, 1991, 105 
Stat. 1176. 

Pub. L. 101-511, title VIII, §8022, Nov. 5, 1990, 104 Stat. 
1879. 

Pub. L. 101-165, title IX, §9032, Nov. 21, 1989, 103 Stat. 
1136. 

Pub. L. 100-463, title VIII, §8052, Oct. 1, 1988, 102 Stat. 
2270-26. 

Pub. L. 100-202, §101(b) [title VIII, §8064], Dec. 22, 1987, 

101 Stat. 1329-43, 1329-73. 

Pub. L. 99-500, §101(c) [title IX, §9063], Oct. 18, 1986, 

100 Stat. 1783-82, 1783-112, and Pub. L. 99-591, § 101(c) 
[title IX, §9063], Oct. 30, 1986, 100 Stat. 3341-82, 3341-112. 

Pub. L. 99-190, § 101(b) [title VIII, §8073], Dec. 19, 1985, 
99 Stat. 1185, 1214. 

Pub. L. 98-473, title I, §101(h) [title VIII, §8106], Oct. 
12, 1984, 98 Stat. 1904, 1943. 

§ 10102. Purpose of reserve components 

The purpose of each reserve component is to 
provide trained units and qualified persons 
available for active duty in the armed forces, in 
time of war or national emergency, and at such 
other times as the national security may re- 
quire, to fill the needs of the armed forces when- 
ever more units and persons are needed than are 
in the regular components. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970; amended 
Pub. L. 108-375, div. A, title V, §511, Oct. 28, 2004, 
118 Stat. 1877.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 262 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2004— Pub. L. 108-375 struck out ", during and after 
the period needed to procure and train additional units 
and qualified persons to achieve the planned mobiliza- 
tion," after "whenever". 



§ 10103. Basic policy for order into Federal serv- 
ice 

Whenever Congress determines that more 
units and organizations are needed for the na- 
tional security than are in the regular compo- 
nents of the ground and air forces, the Army Na- 
tional Guard of the United States and the Air 
National Guard of the United States, or such 
parts of them as are needed, together with units 
of other reserve components necessary for a bal- 
anced force, shall be ordered to active duty and 
retained as long as so needed. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970; amended 
Pub. L. 104-106, div. A, title XV, § 1501(b)(2)(A), 
Feb. 10, 1996, 110 Stat. 495.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 263 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

1996— Pub. L. 104-106 substituted "into Federal serv- 
ice" for "of the National Guard and reserve compo- 
nents to active duty" in section catchline. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Ordering Ready Reserve to Active Duty During 
National Emergencies 

For additional provisions authorizing ordering of 
Ready Reserve to active duty during national emer- 
gencies, see section 12303 of this title and notes there- 
under. 

§ 10104. Army Reserve: composition 

The Army Reserve includes all Reserves of the 
Army who are not members of the Army Na- 
tional Guard of the United States. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3076 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10105. Army National Guard of the United 
States: composition 

The Army National Guard of the United 
States is the reserve component of the Army 
that consists of — 

(1) federally recognized units and organiza- 
tions of the Army National Guard; and 

(2) members of the Army National Guard 
who are also Reserves of the Army. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3077 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

Active Component Support for Reserve Training 

Pub. L. 103-160, div. A, title V, §515, Nov. 30, 1993, 107 
Stat. 1650, provided that: 
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"(a) Requirement To Establish. — The Secretary of 
the Army shall, not later than September 30, 1995, es- 
tablish one or more active-component units of the 
Army with the primary mission of providing- training 
support to reserve units. Each such unit shall be part 
of the active Army force structure and shall have a 
commander who is on the active-duty list of the Army. 

"(b) Implementation Plan. — The Secretary of the 
Army shall during fiscal year 1994 submit to the Com- 
mittees on Armed Services of the Senate and House of 
Representatives a plan to meet the requirement in sub- 
section (a). The plan shall include a proposal for any 
statutory changes that the Secretary considers to be 
necessary for the implementation of the plan." 

Test Program for Reserve Combat Maneuver Unit 
Integration 

Pub. L. 103-160, div. A, title V, §516, Nov. 30, 1993, 107 
Stat. 1650, directed Secretary of the Army to prepare a 
plan for carrying out a test program to determine fea- 
sibility and advisability of applying the roundout and 
roundup models for integration of active and reserve 
component Army units at the battalion and company 
levels and submit to Congress not later than Mar. 31, 
1994, a report that includes the plan for the test pro- 
gram. 

Army National Guard Combat Readiness Reform 

Pub. L. 102-484, div. A, title XI, Oct. 23, 1992, 106 Stat. 
2536, as amended by Pub. L. 103-35, title II, §202(a)(ll), 
May 31, 1993, 107 Stat. 101; Pub. L. 103-160, div. A, title 
V, §520, Nov. 30, 1993, 107 Stat. 1651; Pub. L. 103-337, div. 
A, title V, §516, Oct. 5, 1994, 108 Stat. 2754; Pub. L. 
104-106, div. A, title V, §§514, 515, title VII, § 704(b), Feb. 
10, 1996, 110 Stat. 307, 308, 372, provided that: 

"SEC. 1101. SHORT TITLE. 

"This title may be cited as the 'Army National Guard 
Combat Readiness Reform Act of 1992'. 

"Subtitle A — Deployability Enhancements 
"SEC. 1111. PRIOR ACTIVE-DUTY PERSONNEL. 

"(a) Additional Prior Active Duty Officers. — The 
Secretary of the Army shall increase the number of 
qualified prior active-duty officers in the Army Na- 
tional Guard by providing a program that permits the 
separation of officers on active duty with at least two, 
but less than three, years of active service upon condi- 
tion that the officer is accepted for appointment in the 
Army National Guard. The Secretary shall have a goal 
of having not fewer than 150 officers become members 
of the Army National Guard each year under this sec- 
tion. 

"(b) Additional Prior Active Duty Enlisted Mem- 
bers. — The Secretary of the Army shall increase the 
number of qualified prior active-duty enlisted members 
in the Army National Guard through the use of enlist- 
ments as described in section 8020 of the Department of 
Defense Appropriations Act, 1994 (Public Law 103-139) 
[107 Stat. 1441]. The Secretary shall enlist not fewer 
than 1,000 new enlisted members each year under en- 
listments described in that section. 

"(c) Qualified Prior Active-Duty Personnel. — For 
purposes of this section, qualified prior active-duty per- 
sonnel are members of the Army National Guard with 
not less than two years of active duty. 

"SEC. 1112. SERVICE IN SELECTED RESERVE IN 
LIEU OF ACTIVE-DUTY SERVICE, 
"(a) Academy Graduates and Distinguished ROTC 
Graduates To Serve in Selected Reserve for Period 
of Active-duty Service Obligation Not Served on 
Active Duty. — (1) An officer who is a graduate of one 
of the service academies or who was commissioned as a 
distinguished Reserve Officers' Training Corps grad- 
uate and who is permitted to be released from active 
duty before the completion of the active-duty service 
obligation applicable to that officer shall serve the re- 
maining period of such active-duty service obligation 
as a member of the Selected Reserve. 



"(2) The Secretary concerned may waive paragraph 
(1) in a case in which the Secretary determines that 
there is no unit position available for the officer. 

"(b) ROTC Graduates. — The Secretary of the Army 
shall provide a program under which graduates of the 
Reserve Officers' Training Corps program may perform 
their minimum period of obligated service by a combi- 
nation of (A) two years of active duty, and (B) such ad- 
ditional period of service as is necessary to complete 
the remainder of such obligation, to be served in the 
Selected Reserve. 

"SEC. 1113. REVIEW OF OFFICER PROMOTIONS BY 
COMMANDER OF ASSOCIATED ACTIVE DUTY 
UNIT. 

"(a) Review. — Whenever an officer in an Army Se- 
lected Reserve unit as defined in subsection (b) is rec- 
ommended for a unit vacancy promotion to a grade 
above first lieutenant, the recommended promotion 
shall be reviewed by the commander of the active duty 
unit associated with the Selected Reserve unit of that 
officer or another active-duty officer designated by the 
Secretary of the Army. The commander or other ac- 
tive-duty officer designated by the Secretary of the 
Army shall provide to the promoting authority, 
through the promotion board convened by the pro- 
motion authority to consider unit vacancy promotion 
candidates, before the promotion is made, a recom- 
mendation of concurrence or nonconcurrence in the 
promotion. The recommendation shall be provided to 
the promoting authority within 60 days after receipt of 
notice of the recommended promotion. 

"(b) Coverage of Selected Reserve Combat and 
Early Deploying Units.— (1) Subsection (a) applies to 
officers in all units of the Selected Reserve that are 
designated as combat units or that are designated for 
deployment within 75 days of mobilization. 

"(2) Subsection (a) shall take effect with respect to 
officers of the Army Reserve, and with respect to offi- 
cers of the Army National Guard in units not subject to 
subsection (a) as of the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1996 [Feb. 10, 1996], at the end of the 90-day period be- 
ginning on such date of enactment. 

"(c) Report on Feasibility. — The Secretary of the 
Army shall submit to the Committees on Armed Serv- 
ices of the Senate and House of Representatives a re- 
port, not later than March 1, 1993, containing a plan for 
implementation of subsection (a). The Secretary may 
include with the report such proposals for legislation to 
clarify, improve, or modify the provisions of subsection 
(a) in order to better carry out the purposes of those 
provisions as the Secretary considers appropriate. 

"SEC. 1114. NONCOMMISSIONED OFFICER EDU- 
CATION REQUIREMENTS. 

"(a) Non w AI vability . — Any standard prescribed by 
the Secretary of the Army establishing a military edu- 
cation requirement for noncommissioned officers that 
must be met as a requirement for promotion to a high- 
er noncommissioned officer grade may be waived only 
if the Secretary determines that the waiver is nec- 
essary in order to preserve unit leadership continuity 
under combat conditions. 

"(b) Availability of Training Positions. — The Sec- 
retary of the Army shall ensure that there are suffi- 
cient training positions available to enable compliance 
with subsection (a). 

"SEC. 1115. INITIAL ENTRY TRAINING AND NON- 
DEPLOYABLE PERSONNEL ACCOUNT, 
"(a) Establishment of Personnel Account. — The 
Secretary of the Army shall establish a personnel ac- 
counting category for members of the Army Selected 
Reserve to be used for categorizing members of the Se- 
lected Reserve who have not completed the minimum 
training required for deployment or who are otherwise 
not available for deployment. The account shall be de- 
signed so that it is compatible with the decentralized 
personnel systems of the Army Guard and Reserve. The 
account shall be used for the reporting of personnel 
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readiness and may not be used as a factor in establish- 
ing- the level of Army Guard and Reserve force struc- 
ture. 

"(b) Use op Account. — Until a member of the Army 
Selected Reserve has completed the minimum training 
necessary for deployment, the member may not be as- 
signed to fill a position in a Selected Reserve unit but 
shall be carried in the account established under sub- 
section (a). 

"(c) Time for Qualification for Deployment. — (1) If 
at the end of 24 months after a member of the Army Se- 
lected Reserve enters the Army Selected Reserve, the 
member has not completed the minimum training re- 
quired for deployment, the member shall be discharged. 

"(2) The Secretary of the Army may waive the re- 
quirement in paragraph (1) in the case of health care 
providers and in other cases determined necessary. The 
authority to make such a waiver may not be delegated. 

"SEC. 1116. MINIMUM PHYSICAL, DEPLOY ABILITY 
STANDARDS. 
"The Secretary of the Army shall transfer the per- 
sonnel classification of a member of the Army Selected 
Reserve from the Selected Reserve unit of the member 
to the personnel account established pursuant to sec- 
tion 1115 if the member does not meet minimum phys- 
ical profile standards required for deployment. Any 
such transfer shall be made not later than 90 days after 
the date on which the determination that the member 
does not meet such standards is made. 
"[SECS. 1117, 1118. Repealed. Pub. L. 104-106, div. A, 
title VII, § 704(b), Feb. 10, 1996, 110 Stat. 372.] 

"SEC. 1119. COMBAT UNIT TRAINING. 

"The Secretary of the Army shall establish a pro- 
gram to minimize the post-mobilization training time 
required for combat units of the Army National Guard. 
The program shall require — 

"(1) that unit premobilization training emphasize — 
"(A) individual soldier qualification and training; 
"(B) collective training and qualification at the 
crew, section, team, and squad level; and 

"(C) maneuver training at the platoon level as re- 
quired of all Army units; and 

"(2) that combat training for command and staff 
leadership include annual multi-echelon training to 
develop battalion, brigade, and division level skills, 
as appropriate. 
"SEC. 1120. USE OF COMBAT SIMULATORS. 

"The Secretary of the Army shall expand the use of 
simulations, simulators, and advanced training devices 
and technologies in order to increase training opportu- 
nities for members and units of the Army National 
Guard and the Army Reserve. 

"Subtitle B — Assessment of National Guard 
Capability 

"SEC. 1121. DEPLOYABILITY RATING SYSTEM. 

"The Secretary of the Army shall modify the readi- 
ness rating system for units of the Army Reserve and 
Army National Guard to ensure that the rating system 
provides an accurate assessment of the deployability of 
a unit and those shortfalls of a unit that require the 
provision of additional resources. In making such modi- 
fications, the Secretary shall ensure that the unit read- 
iness rating system is designed so — 

"(1) that the personnel readiness rating of a unit re- 
flects — 

"(A) both the percentage of the overall personnel 
requirement of the unit that is manned and deploy- 
able and the fill and deployability rate for critical 
occupational specialties necessary for the unit to 
carry out its basic mission requirements; and 

"(B) the number of personnel in the unit who are 
qualified in their primary military occupational 
specialty; and 

"(2) that the equipment readiness assessment of a 
unit — 

"(A) documents all equipment required for de- 
ployment; 



"(B) reflects only that equipment that is directly 

possessed by the unit; 
"(C) specifies the effect of substitute items; and 
"(D) assesses the effect of missing components 

and sets on the readiness of major equipments 

items. 

"SEC. 1122. INSPECTIONS. 
"[Amended section 105 of Title 32, National Guard.] 

"Subtitle C — Compatibility of Guard Units With 
Active Component Units 

"SEC. 1131. ACTIVE DUTY ASSOCIATE UNIT RE- 
SPONSIBILITY, 
"(a) Associate Units. — The Secretary of the Army 
shall require — 

"(1) that each ground combat maneuver brigade of 
the Army National Guard that (as determined by the 
Secretary) is essential for the execution of the Na- 
tional Military Strategy be associated with an ac- 
tive-duty combat unit; and 

"(2) that combat support and combat service sup- 
port units of the Army Selected Reserve that (as de- 
termined by the Secretary) are essential for the exe- 
cution of the National Military Strategy be associ- 
ated with active-duty units. 

"(b) Responsibilities. — The commander (at a brigade 
or higher level) of the associated active duty unit for 
any National Guard unit or Army Selected Reserve 
unit that (as determined by the Secretary under sub- 
section (a)) is essential for the execution of the Na- 
tional Military Strategy shall be responsible for — 
"(1) approving the training program of that unit; 
"(2) reviewing the readiness report of that unit; 
"(3) assessing the manpower, equipment, and train- 
ing resources requirements of that unit; and 

"(4) validating, not less often than annually, the 
compatibility of that unit with the active duty 
forces. 

"(c) Implementation. — The Secretary of the Army 
shall begin to implement subsection (a) during fiscal 
year 1993 and shall achieve full implementation of the 
plan not later than October 1, 1995. 

"SEC. 1132. TRAINING COMPATIBILITY. 

"[Amended section 414(c) of Pub. L. 102-190, set out as 
a note under section 12001 of this title.] 

"SEC. 1133. SYSTEMS COMPATIBILITY. 

"(a) Compatibility Program. — The Secretary of the 
Army shall develop and implement a program to ensure 
that Army personnel systems, Army supply systems, 
Army maintenance management systems, and Army fi- 
nance systems are compatible across all Army compo- 
nents. 

"(b) Report. — Not later than September 30, 1993, the 
Secretary shall submit to the Committees on Armed 
Services of the Senate and House of Representatives a 
report describing the program under subsection (a) and 
setting forth a plan for implementation of the program 
by the end of fiscal year 1997. 

"SEC. 1134. EQUIPMENT COMPATIBILITY. 
"[Amended section 115b(b) [now 10541(b)] of this title.] 

"SEC. 1135. DEPLOYMENT PLANNING REFORM. 

"(a) Requirement for Priority System. — The Sec- 
retary of the Army shall develop a system for identify- 
ing the priority for mobilization of Army reserve com- 
ponent units. The priority system shall be based on re- 
gional contingency planning requirements and doctrine 
to be integrated into the Army war planning process. 

"(b) Unit Deployment Designators. — The system 
shall include the use of Unit Deployment Designators 
to specify the post-mobilization training days allocated 
to a unit before deployment. The Secretary shall speci- 
fy standard designator categories in order to group 
units according to the timing of deployment after mo- 
bilization. 

"(c) Use of Designators.— (1) The Secretary shall es- 
tablish procedures to link the Unit Deployment Des- 



§10106 



TITLE 10— ARMED FORCES 



Page 2314 



ignator system to the process by which resources are 
provided for National Guard units. 

"(2) The Secretary shall develop a plan that allocates 
greater funding for training, full-time support, equip- 
ment, and manpower in excess of 100 percent of author- 
ized strength to units assigned Unit Deployment Des- 
ignators that allow fewer post-mobilizatlon training 
days. 

"(3) The Secretary shall establish procedures to iden- 
tify the command level at which combat units would, 
upon deployment, be integrated with active component 
forces consistent with the Unit Deployment Designator 
system. 

"SEC. 1136. QUALIFICATION FOR PRIOR-SERVICE 
ENLISTMENT BONUS. 
"[Amended section 308i(c) of Title 37, Pay and Allow- 
ances of the Uniformed Services.] 

"SEC. 1137. STUDY OF IMPLEMENTATION FOR ALL 
RESERVE COMPONENTS. 
"The Secretary of Defense shall conduct an assess- 
ment of the feasibility of implementing the provisions 
of this title for all reserve components. Not later than 
December 31, 1993, the Secretary shall submit to the 
Committees on Armed Services of the Senate and 
House of Representatives a report containing a plan for 
such implementation." 

§ 10106. Army National Guard: when a compo- 
nent of the Army 

The Army National Guard while in the service 
of the United States is a component of the 
Army. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2970.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3078 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§10107. Army National Guard of the United 
States: status when not in Federal service 

When not on active duty, members of the 
Army National Guard of the United States shall 
be administered, armed, equipped, and trained in 
their status as members of the Army National 
Guard. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3079 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10108. Navy Reserve: administration 

(a) The Navy Reserve is the reserve component 
of the Navy. It shall be organized, administered, 
trained, and supplied under the direction of the 
Chief of Naval Operations. 

(b) The bureaus and offices of the executive 
part of the Department of the Navy have the 
same relation and responsibility to the Navy Re- 
serve as they do to the Regular Navy. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(AA), 
(3)(F), Jan. 6, 2006, 119 Stat. 3233, 3234.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5251(a), (b) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(3)(A). 



Amendments 

2006— Pub. L. 109-163, §515(b)(3)(F), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(AA), substituted "Navy Re- 
serve" for "Naval Reserve" in subsecs. (a) and (b). 

§ 10109. Marine Corps Reserve: administration 

(a) The Marine Corps Reserve is the reserve 
component of the Marine Corps. It shall be orga- 
nized, administered, trained, and supplied under 
the direction of the Commandant of the Marine 
Corps. 

(b) The departments and offices of Head- 
quarters, Marine Corps have the same relation 
and responsibilities to the Marine Corps Reserve 
as they do to the Regular Marine Corps. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5252(a), (b) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10110. Air Force Reserve: composition 

The Air Force Reserve is a reserve component 
of the Air Force to provide a reserve for active 
duty. It consists of the members of the officers' 
section of the Air Force Reserve and of the en- 
listed section of the Air Force Reserve. It in- 
cludes all Reserves of the Air Force who are not 
members of the Air National Guard of the 
United States. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 8076 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10111. Air National Guard of the United States: 
composition 

The Air National Guard of the United States is 
the reserve component of the Air Force that 
consists of— 

(1) federally recognized units and organiza- 
tions of the Air National Guard; and 

(2) members of the Air National Guard who 
are also Reserves of the Air Force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 8077 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10112. Air National Guard: when a component 
of the Air Force 

The Air National Guard while in the service of 
the United States is a component of the Air 
Force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 8078 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 
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§10113. Air National Guard of the United States: 
status when not in Federal service 

When not on active duty, members of the Air 
National Guard of the United States shall be ad- 
ministered, armed, equipped, and trained in 
their status as members of the Air National 
Guard. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Prior Provisions 

Provisions similar to those In this section were con- 
tained In section 8079 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10114. Coast Guard Reserve 

As provided in section 701 of title 14, the Coast 
Guard Reserve is a component of the Coast 
Guard and is organized, administered, trained, 
and supplied under the direction of the Com- 
mandant of the Coast Guard. Laws applicable to 
the Coast Guard Reserve are set forth in chapter 
21 of title 14 (14 U.S.C. 701 et seq.). 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2971.) 

Transfer op Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including- the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

CHAPTER 1005— ELEMENTS OF RESERVE 
COMPONENTS 

Sec. 

10141. Ready Reserve; Standby Reserve; Retired Re- 

serve: placement and status of members; 
training categories. 

10142. Ready Reserve. 

10143. Ready Reserve: Selected Reserve. 

10144. Ready Reserve: Individual Ready Reserve. 

10145. Ready Reserve: placement In. 

10146. Ready Reserve: transfer from. 

10147. Ready Reserve: training requirements. 

10148. Ready Reserve: failure to satisfactorily per- 

form prescribed training. 

10149. Ready Reserve: continuous screening. 

10150. Ready Reserve: transfer back from Standby 

Reserve. 

10151. Standby Reserve: composition. 

10152. Standby Reserve: inactive status list. 

10153. Standby Reserve: status of members. 

10154. Retired Reserve. 

Amendments 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(3), Feb. 
10, 1996, 110 Stat. 496, struck out "generally" after "Re- 
serve" in item 10142. 

§ 10141. Ready Reserve; Standby Reserve; Re- 
tired Reserve: placement and status of mem- 
bers; training categories 

(a) There are in each armed force a Ready Re- 
serve, a Standby Reserve, and a Retired Reserve. 
Each Reserve shall be placed in one of those cat- 
egories. 

(b) Reserves who are on the inactive status list 
of a reserve component, or who are assigned to 



the inactive Army National Guard or the inac- 
tive Air National Guard, are in an inactive 
status. Members in the Retired Reserve are in a 
retired status. All other Reserves are in an ac- 
tive status. 

(c) As prescribed by the Secretary concerned, 
each reserve component except the Army Na- 
tional Guard of the United States and the Air 
National Guard of the United States shall be di- 
vided into training categories according to the 
degrees of training, including the number and 
duration of drills or equivalent duties to be com- 
pleted in stated periods. The designation of 
training categories shall be the same for all 
armed forces and the same within the Ready Re- 
serve and the Standby Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2972.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained In sections 267 and 2001 of this title, prior to re- 
peal by Pub. L. 103-337, § 1661(a)(2)(A), (3)(A). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 10142. Ready Reserve 

(a) The Ready Reserve consists of units or Re- 
serves, or both, liable for active duty as pro- 
vided in sections 12301 and 12302 of this title. 

(b) The authorized strength of the Ready Re- 
serve is 2,900,000. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2972.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained In section 268(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10143. Ready Reserve: Selected Reserve 

(a) Within the Ready Reserve of each of the re- 
serve components there is a Selected Reserve. 
The Selected Reserve consists of units, and, as 
designated by the Secretary concerned, of Re- 
serves, trained as prescribed in section 
10147(a)(1) of this title or section 502(a) of title 
32, as appropriate. 

(b) The organization and unit structure of the 
Selected Reserve shall be approved — 

(1) in the case of all reserve components 
other than the Coast Guard Reserve, by the 
Secretary of Defense based upon recommenda- 
tions from the military departments as ap- 
proved by the Chairman of the Joint Chiefs of 
Staff in accordance with contingency and war 
plans; and 

(2) in the case of the Coast Guard Reserve, 
by the Secretary of Homeland Security upon 
the recommendation of the Commandant of 
the Coast Guard. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2972; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 268(b), (c) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(2)(A). 
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Amendments 

2002— Subsec. (b)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10144. Ready Reserve: Individual Ready Re- 
serve 

(a) Within the Ready Reserve of each of the re- 
serve components there is an Individual Ready 
Reserve. The Individual Ready Reserve consists 
of those members of the Ready Reserve who are 
not in the Selected Reserve or the inactive Na- 
tional Guard. 

(b) (1) Within the Individual Ready Reserve of 
each reserve component there is a category of 
members, as designated by the Secretary con- 
cerned, who are subject to being ordered to ac- 
tive duty involuntarily in accordance with sec- 
tion 12304 of this title. A member may not be 
placed in that mobilization category unless — 

(A) the member volunteers for that cat- 
egory; and 

(B) the member is selected for that category 
by the Secretary concerned, based upon the 
needs of the service and the grade and mili- 
tary skills of that member. 

(2) A member of the Individual Ready Reserve 
may not be carried in such mobilization cat- 
egory of members after the end of the 24-month 
period beginning on the date of the separation of 
the member from active service. 

(3) The Secretary shall designate the grades 
and military skills or specialities of members to 
be eligible for placement in such mobilization 
category. 

(4) A member in such mobilization category 
shall be eligible for benefits (other than pay and 
training) as are normally available to members 
of the Selected Reserve, as determined by the 
Secretary of Defense. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2973; amended 
Pub. L. 105-85, div. A, title V, § 511(a), Nov. 18, 
1997, 111 Stat. 1728.) 

Amendments 

1997 — Pub. L. 105-85 designated existing provisions as 
subsec. (a) and added subsec. (b). 

§ 10145. Ready Reserve: placement in 

(a) Each person required under law to serve in 
a reserve component shall, upon becoming a 
member, be placed in the Ready Reserve of his 
armed force for his prescribed term of service, 
unless he is transferred to the Standby Reserve 
under section 10146(a) of this title. 

(b) The units and members of the Army Na- 
tional Guard of the United States and of the Air 
National Guard of the United States are in the 
Ready Reserve of the Army and the Ready Re- 
serve of the Air Force, respectively. 

(c) All Reserves assigned to units organized to 
serve as units and designated as units in the 
Ready Reserve are in the Ready Reserve. 

(d) Under such regulations as the Secretary 
concerned may prescribe, any qualified member 



of a reserve component or any qualified retired 
enlisted member of a regular component may, 
upon his request, be placed in the Ready Re- 
serve. However, a member of the Retired Re- 
serve entitled to retired pay or a retired enlisted 
member of a regular component may not be 
placed in the Ready Reserve unless the Sec- 
retary concerned makes a special finding that 
the member's services in the Ready Reserve are 
indispensable. The authority of the Secretary 
concerned under the preceding sentence may not 
be delegated — 

(1) to a civilian officer or employee of the 
military department concerned below the level 
of Assistant Secretary; or 

(2) to a member of the armed forces below 
the level of the lieutenant general or vice ad- 
miral in an armed force with responsibility for 
military personnel policy in that armed force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2973; amended 
Pub. L. 108-136, div. A, title V, §513, Nov. 24, 2003, 
117 Stat. 1460.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 269(a)-(d) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2003— Subsec. (d). Pub. L. 108-136 substituted last sen- 
tence of introductory provisions and pars. (1) and (2) for 
"The Secretary concerned may not delegate his author- 
ity under the preceding sentence." 

§ 10146. Ready Reserve: transfer from 

(a) Subject to subsection (c) and under regula- 
tions prescribed by the Secretary of Defense, or 
by the Secretary of Homeland Security with re- 
spect to the Coast Guard when it is not operat- 
ing as a service in the Navy, a member in the 
Ready Reserve may be transferred to the Stand- 
by Reserve. 

(b) A Reserve who is qualified and so requests 
may be transferred to the Retired Reserve under 
regulations prescribed by the Secretary con- 
cerned and, in the case of the Secretary of a 
military department, approved by the Secretary 
of Defense. 

(c) A member of the Army National Guard of 
the United States or the Air National Guard of 
the United States may be transferred to the 
Standby Reserve only with the consent of the 
governor or other appropriate authority of the 
State. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2973; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 269(e)-(g) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
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Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10147. Ready Reserve: training requirements 

(a) Except as specifically provided in regula- 
tions to be prescribed by the Secretary of De- 
fense, or by the Secretary of Homeland Security 
with respect to the Coast Guard when it is not 
operating as a service in the Navy, each person 
who is enlisted, inducted, or appointed in an 
armed force, and who becomes a member of the 
Ready Reserve under any provision of law ex- 
cept section 513 or 10145(b) of this title, shall be 
required, while in the Ready Reserve, to — 

(1) participate in at least 48 scheduled drills 
or training periods during each year and serve 
on active duty for training of not less than 14 
days (exclusive of traveltime) during each 
year; or 

(2) serve on active duty for training not 
more than 30 days during each year. 

(b) A member who has served on active duty 
for one year or longer may not be required to 
perform a period of active duty for training if 
the first day of that period falls during the last 
120 days of the member's required membership 
in the Ready Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2973; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 270(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation" in intro- 
ductory provisions. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

Section 1661(a)(5)(A) of Pub. L. 103-337 provided that: 
"Section 10147(a) [10 U.S.C. 10147(a)], as added by para- 
graph (1), applies only to persons who were inducted, 
enlisted, or appointed in an armed force after August 9, 
1955." 

§ 10148. Ready Reserve: failure to satisfactorily 
perform prescribed training 

(a) A member of the Ready Reserve covered by 
section 10147 of this title who fails in any year 
to perform satisfactorily the training duty pre- 
scribed in that section, as determined by the 
Secretary concerned under regulations pre- 
scribed by the Secretary of Defense, may be or- 
dered without his consent to perform additional 
active duty for training for not more than 45 
days. If the failure occurs during the last year of 
his required membership in the Ready Reserve, 
his membership is extended until he performs 
that additional active duty for training, but not 
for more than six months. 



(b) A member of the Army National Guard of 
the United States or the Air National Guard of 
the United States who fails in any year to per- 
form satisfactorily the training duty prescribed 
by or under law for members of the Army Na- 
tional Guard or the Air National Guard, as the 
case may be, as determined by the Secretary 
concerned, may, upon the request of the Gov- 
ernor of the State (or, in the case of the District 
of Columbia, the commanding general of the 
District of Columbia National Guard) be or- 
dered, without his consent, to perform addi- 
tional active duty for training for not more than 
45 days. A member ordered to active duty under 
this subsection shall be ordered to duty as a Re- 
serve of the Army or as a Reserve of the Air 
Force, as the case may be. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2974.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 270(b), (c) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(2)(A). 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

Section 1661(a)(5)(B) of Pub. L. 103-337 provided that: 
"Section 10148(b) [10 U.S.C. 10148(b)], as added by para- 
graph (1), applies only to persons who became members 
of the Army National Guard of the United States or the 
Air National Guard of the United States after October 
4, 1961." 

§ 10149. Ready Reserve: continuous screening 

(a) Under regulations to be prescribed by the 
President, the Secretary concerned shall provide 
a system of continuous screening of units and 
members of the Ready Reserve to ensure the fol- 
lowing: 

(1) That there will be no significant attrition 
of those members or units during a mobiliza- 
tion. 

(2) That there is a proper balance of military 
skills. 

(3) That except for those with military skills 
for which there is an overriding requirement, 
members having critical civilian skills are not 
retained in numbers beyond the need for those 
skills. 

(4) That with due regard to national security 
and military requirements, recognition will be 
given to participation in combat. 

(5) That members whose mobilization in an 
emergency would result in an extreme per- 
sonal or community hardship are not retained 
in the Ready Reserve. 

(b) Under regulations to be prescribed by the 
Secretary of Defense, and by the Secretary of 
Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, a member of the Ready Reserve who 
is designated as a member not to be retained in 
the Ready Reserve as a result of screening under 
subsection (a) shall, as appropriate, be — 

(1) transferred to the Standby Reserve; 

(2) discharged; or 

(3) if the member is eligible and applies 
therefor, transferred to the Retired Reserve. 
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(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2974; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 271 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Ex. Ord. No. 11190. Screening of Ready Reserve 

Ex. Ord. No. 11190, Dec. 29, 1964, 29 F.R. 19183, as 
amended by Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R. 
16247; Ex. Ord. No. 13286, §67, Feb. 28, 2003, 68 F.R. 10630, 
provided: 

By virtue of the authority vested in me by section 301 
of title 3 of the United States Code, and as President of 
the United States and Commander in Chief of the 
Armed Forces of the United States, it is ordered as fol- 
lows: 

Section 1. There is delegated to the Secretary of De- 
fense (and to the Secretary of Homeland Security with 
regard to the United States Coast Guard) the authority 
vested in the President by section 271 [see 10149] of title 
10 of the United States Code to prescribe regulations 
for the screening of units and members of the Ready 
Reserve of the Armed Forces. 

Sec. 2. Executive Order No. 10651 of January 6, 1956, 
is revoked. 

§ 10150. Ready Reserve: transfer back from 
Standby Reserve 

Under regulations to be prescribed by the Sec- 
retary of Defense, and by the Secretary of 
Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, a member of the Standby Reserve who 
has not completed his required period of service 
in the Ready Reserve may be transferred to the 
Ready Reserve when the reason for his transfer 
to the Standby Reserve no longer exists. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2975; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 272 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Pub. L. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10151. Standby Reserve: composition 

The Standby Reserve consists of those units or 
members, or both, of the reserve components, 



other than those in the Ready Reserve or Re- 
tired Reserve, who are liable for active duty 
only as provided in sections 12301 and 12306 of 
this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2975.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 273(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10152. Standby Reserve: inactive status list 

An inactive status list shall be maintained in 
the Standby Reserve. Whenever an authority 
designated by the Secretary concerned considers 
that it is in the best interest of the armed force 
concerned, a member in the Standby Reserve 
who is not required to remain a Reserve, and 
who cannot participate in prescribed training, 
may, if qualified, be transferred to the inactive 
status list under regulations to be prescribed by 
the Secretary concerned. These regulations 
shall fix the conditions under which such a 
member is entitled to be returned to an active 
status. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2975.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 273(b) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10153. Standby Reserve: status of members 

While in an inactive status, a Reserve is not 
eligible for pay or promotion and (as provided in 
section 12734(a) of this title) does not accrue 
credit for years of service under chapter 1223 of 
this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2975.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 273(c) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10154. Retired Reserve 

The Retired Reserve consists of the following 
Reserves: 

(1) Reserves who are or have been retired 
under section 3911, 6323, or 8911 of this title or 
under section 291 of title 14. 

(2) Reserves who have been transferred to 
the Retired Reserve, retain their status as Re- 
serves, and are otherwise qualified. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2975; amended 
Pub. L. 107-107, div. A, title V, § 517(a), Dec. 28, 
2001, 115 Stat. 1094.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 274 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2001— Par. (2). Pub. L. 107-107 struck out "upon their 
request" after "Retired Reserve". 
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Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 517(g), Dec. 28, 2001, 
115 Stat. 1096, provided that: "The amendments made 
by this section [enacting sections 12108 and 12244 of this 
title and amending this section and sections 14513 to 
14515 of this title] shall take effect on the first day of 
the first month that begins more than 180 days after 
the date of the enactment of this Act [Dec. 28, 2001]." 

Authority To Issue Military Identification Cards 
to So-Called Honorary Retirees of the Naval 
and Marine Corps Reserves 

Pub. L. 103-337, div. A, title III, §377, Oct. 5, 1994, 108 
Stat. 2737, as amended by Pub. L. 104-106, div. A, title 
XV, § 1501(d)(1), Feb. 10, 1996, 110 Stat. 500; Pub. L. 
105-85, div. A, title X, §1073(d)(l)(E)(i), Nov. 18, 1997, 111 
Stat. 1905; Pub. L. 109-163, div. A, title V, § 515(h), Jan. 
6, 2006, 119 Stat. 3237, provided that: 

"(a) Authority. — The Secretary of the Navy may 
issue a military identification card to a member of the 
Retired Reserve described in subsection (b). 

"(b) Covered Members. — A member of the Retired 
Reserve referred to in subsection (a) is a member of the 
Navy Reserve or Marine Corps Reserve who transferred 
to the Retired Reserve under section 274(2) [see 10154(2)] 
of title 10, United States Code, without having com- 
pleted the years of service required under section 
1331(a)(2) [see 12731(a)(2)] of such title for eligibility for 
retired pay under chapter 67 [see 1223] of such title or 
who after November 30, 1994, transferred to the Retired 
Reserve under section 10154(2) of title 10, United States 
Code, without having completed the years of service re- 
quired under section 12731(a)(2) of such title for eligi- 
bility for retired pay under chapter 1223 of such title. 

"(c) Effect on Commissary and Exchange Bene- 
fits. — The issuance of a military identification card 
under subsection (a) to a member of the Retired Re- 
serve does not confer eligibility for commissary and ex- 
change benefits on that member. 

"(d) Limitation on Color and Format. — The Sec- 
retary shall ensure that the color and format in which 
a military identification card is issued under sub- 
section (a) is not similar to the color and format in 
which a military identification card is issued by the 
Department of Defense to individuals other than mem- 
bers described in subsection (b)." 

CHAPTER 1006 — RESERVE COMPONENT 
COMMANDS 

Sec. 

10171. United States Army Reserve Command. 

10172. Navy Reserve Force. 

10173. Marine Forces Reserve. 

10174. Air Force Reserve Command. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(F), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for "Naval Reserve" in item 10172. 

§ 10171. United States Army Reserve Command 

(a) Command.— The United States Army Re- 
serve Command is a separate command of the 
Army commanded by the Chief of Army Reserve. 

(b) Chain of Command.— Except as otherwise 
prescribed by the Secretary of Defense, the Sec- 
retary of the Army shall prescribe the chain of 
command for the United States Army Reserve 
Command. 

(c) Assignment of Forces.— The Secretary of 
the Army — 

(1) shall assign to the United States Army 
Reserve Command all forces of the Army Re- 
serve in the continental United States other 
than forces assigned to the unified combatant 
command for special operations forces estab- 
lished pursuant to section 167 of this title; and 



(2) except as otherwise directed by the Sec- 
retary of Defense in the case of forces assigned 
to carry out functions of the Secretary of the 
Army specified in section 3013 of this title, 
shall assign all such forces of the Army Re- 
serve to the commander of the United States 
Atlantic Command. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1211(a)(1), Sept. 23, 1996, 110 Stat. 2689.) 

Implementation Schedule for Reserve Component 
Commands 

Section 1211(c) of Pub. L. 104-201 provided that: "Im- 
plementation of chapter 1006 of title 10, United States 
Code, as added by subsection (a), shall begin not later 
than 90 days after the date of the enactment of this Act 
[Sept. 23, 1996] and shall be completed not later than 
one year after such date." 

§ 10172. Navy Reserve Force 

(a) Establishment of Command. — The Sec- 
retary of the Navy, with the advice and assist- 
ance of the Chief of Naval Operations, shall es- 
tablish a Navy Reserve Force. The Navy Reserve 
Force shall be operated as a separate command 
of the Navy. 

(b) Commander. — The Chief of Navy Reserve 
shall be the commander of the Navy Reserve 
Force. The commander of the Navy Reserve 
Force reports directly to the Chief of Naval Op- 
erations. 

(c) Assignment of Forces.— The Secretary of 
the Navy — 

(1) shall assign to the Navy Reserve Force 
specified portions of the Navy Reserve other 
than forces assigned to the unified combatant 
command for special operations forces estab- 
lished pursuant to section 167 of this title; and 

(2) except as otherwise directed by the Sec- 
retary of Defense in the case of forces assigned 
to carry out functions of the Secretary of the 
Navy specified in section 5013 of this title, 
shall assign to the combatant commands all 
such forces assigned to the Navy Reserve 
Force under paragraph (1) in the manner speci- 
fied by the Secretary of Defense. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1211(a)(1), Sept. 23, 1996, 110 Stat. 2689; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(BB), 
(3)(G), Jan. 6, 2006, 119 Stat. 3233, 3234.) 

Amendments 

2006— Pub. L. 109-163, §515(b)(3)(G), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(BB), substituted "Navy Re- 
serve" for "Naval Reserve" wherever appearing in text. 

§ 10173. Marine Forces Reserve 

(a) Establishment.— The Secretary of the 
Navy, with the advice and assistance of the 
Commandant of the Marine Corps, shall estab- 
lish in the Marine Corps a command known as 
the Marine Forces Reserve. 

(b) Commander. — The Marine Forces Reserve 
is commanded by the Commander, Marine 
Forces Reserve. The Commander, Marine Forces 
Reserve, reports directly to the Commandant of 
the Marine Corps. 

(c) Assignment of Forces. — The Commandant 
of the Marine Corps — 

(1) shall assign to the Marine Forces Reserve 
the forces of the Marine Corps Reserve sta- 
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tioned in the continental United States other 
than forces assigned to the unified combatant 
command for special operations forces estab- 
lished pursuant to section 167 of this title; and 
(2) except as otherwise directed by the Sec- 
retary of Defense in the case of forces assigned 
to carry out functions of the Secretary of the 
Navy specified in section 5013 of this title, 
shall assign to the combatant commands 
(through the Marine Corps component com- 
mander for each such command) all such 
forces assigned to the Marine Forces Reserve 
under paragraph (1) in the manner specified by 
the Secretary of Defense. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1211(a)(1), Sept. 23, 1996, 110 Stat. 2690.) 

§ 10174. Air Force Reserve Command 

(a) Establishment of Command. — The Sec- 
retary of the Air Force, with the advice and as- 
sistance of the Chief of Staff of the Air Force, 
shall establish an Air Force Reserve Command. 
The Air Force Reserve Command shall be oper- 
ated as a separate command of the Air Force. 

(b) Commander. — The Chief of Air Force Re- 
serve is the Commander of the Air Force Re- 
serve Command. The commander of the Air 
Force Reserve Command reports directly to the 
Chief of Staff of the Air Force. 

(c) Assignment of Forces. — The Secretary of 
the Air Force — 

(1) shall assign to the Air Force Reserve 
Command all forces of the Air Force Reserve 
stationed in the continental United States 
other than forces assigned to the unified com- 
batant command for special operations forces 
established pursuant to section 167 of this 
title; and 

(2) except as otherwise directed by the Sec- 
retary of Defense in the case of forces assigned 
to carry out functions of the Secretary of the 
Air Force specified in section 8013 of this title, 
shall assign to the combatant commands all 
such forces assigned to the Air Force Reserve 
Command under paragraph (1) in the manner 
specified by the Secretary of Defense. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1211(a)(1), Sept. 23, 1996, 110 Stat. 2690.) 

CHAPTER 1007— ADMINISTRATION OF 
RESERVE COMPONENTS 

Sec. 

10201. Assistant Secretary of Defense for Reserve 

Affairs. 

10202. Regulations. 

10203. Reserve affairs: designation of general or flag 

officer of each armed force. 

10204. Personnel records. 

10205. Members of Ready Reserve: requirement of 

notification of change of status. 

10206. Members: physical examinations. 

10207. Mobilization forces: maintenance. 

10208. Annual mobilization exercise. 

10209. Regular and reserve components: discrimina- 

tion prohibited. 

10210. Dissemination of information. 

10211. Policies and regulations: participation of Re- 

serve officers in preparation and adminis- 
tration. 

10212. Gratuitous services of officers: authority to 

accept. 

10213. Reserve components: dual membership pro- 

hibited. 



Sec. 

10214. Adjutants general and assistant adjutants 

general: reference to other officers of Na- 
tional Guard. 

10215. Officers of Army National Guard of the 

United States and Air National Guard of 
the United States: authority with respect 
to Federal status. 

10216. Military technicians (dual status). 

10217. Non-dual status technicians. 

10218. Army and Air Force Reserve technicians: con- 

ditions for retention; mandatory retirement 
under civil service laws. 

Amendments 

2006— Pub. L. 109-163, div. A, title VII, § 732(c), Jan. 6, 
2006, 119 Stat. 3352, struck out "periodic" before "phys- 
ical" in item 10206. 

1999— Pub. L. 106-65, div. A, title V, §§ 522(a)(2), 523(b), 
Oct. 5, 1999, 113 Stat. 597, 598, struck out "military" 
after "status" in item 10217 and added item 10218. 

1997— Pub. L. 105-85, div. A, title V, §§ 522(h)(2), 
523(a)(2), Nov. 18, 1997, 111 Stat. 1736, 1737, inserted 
"(dual status)" after "technicians" in item 10216 and 
added item 10217. 

1996— Pub. L. 104-106, div. A, title V, § 513(c)(2), title 
XV, § 1501(b)(4), Feb. 10, 1996, 110 Stat. 306, 496, struck 
out "Individual" after "Members of" in item 10205, sub- 
stituted "Reserve" for "reserve" in item 10211, and 
added item 10216. 

§ 10201. Assistant Secretary of Defense for Re- 
serve Affairs 

As provided in section 138(b)(2) of this title, 
the official in the Department of Defense with 
responsibility for overall supervision of reserve 
component affairs of the Department of Defense 
is the Assistant Secretary of Defense for Re- 
serve Affairs. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2976; amended 
Pub. L. 104-106, div. A, title IX, § 903(f)(4), Feb. 
10, 1996, 110 Stat. 402; Pub. L. 104-201, div. A, title 
IX, §901, Sept. 23, 1996, 110 Stat. 2617.) 

Amendments 

1996— Pub. L. 104-106, § 903(a), (f)(4), which directed 
that this section be amended, eff. Jan. 31, 1997, to read 
"The official in the Department of Defense with respon- 
sibility for overall supervision of reserve component af- 
fairs of the Department of Defense is the official des- 
ignated by the Secretary of Defense to have that re- 
sponsibility.", was repealed by Pub. L. 104-201. 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 10202. Regulations 

(a) Subject to standards, policies, and proce- 
dures prescribed by the Secretary of Defense, 
the Secretary of each military department shall 
prescribe such regulations as the Secretary con- 
siders necessary to carry out provisions of law 
relating to the reserve components under the 
Secretary's jurisdiction. 

(b) The Secretary of Homeland Security, with 
the concurrence of the Secretary of the Navy, 
shall prescribe such regulations as the Secretary 
considers necessary to carry out all provisions 
of law relating to the reserve components inso- 
far as they relate to the Coast Guard, except 
when the Coast Guard is operating as a service 
in the Navy. 
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(c) So far as practicable, regulations for all re- 
serve components shall be uniform. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2976; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 280 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10203. Reserve affairs: designation of general or 
flag officer of each armed force 

(a) The Secretary of the Army may designate 
a general officer of the Army to be directly re- 
sponsible for reserve affairs to the Chief of Staff 
of the Army. 

(b) The Secretary of the Navy may designate a 
flag officer of the Navy to be directly respon- 
sible for reserve affairs to the Chief of Naval Op- 
erations and a general officer of the Marine 
Corps to be directly responsible for reserve af- 
fairs to the Commandant of the Marine Corps. 

(c) The Secretary of the Air Force may des- 
ignate a general officer of the Air Force to be di- 
rectly responsible for reserve affairs to the Chief 
of Staff of the Air Force. 

(d) The Secretary of Homeland Security may 
designate a flag officer of the Coast Guard to be 
directly responsible for reserve affairs to the 
Commandant of the Coast Guard. 

(e) This section does not affect the functions 
of the Chief of the National Guard Bureau, the 
Chief of Army Reserve, or the Chief of Air Force 
Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2976; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 264(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Subsec. (d). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10204. Personnel records 

(a) The Secretary concerned shall maintain 
adequate and current personnel records of each 
member of the reserve components under the 
Secretary's jurisdiction showing the following 
with respect to the member: 



(1) Physical condition. 

(2) Dependency status. 

(3) Military qualifications. 

(4) Civilian occupational skills. 

(5) Availability for service. 

(6) Such other information as the Secretary 
concerned may prescribe. 

(b) Under regulations to be prescribed by the 
Secretary of Defense, the Secretary of each 
military department shall maintain a record of 
the number of members of each class of each re- 
serve component who, during each fiscal year, 
have participated satisfactorily in active duty 
for training and inactive duty training with pay. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2977.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 275 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10205. Members of Ready Reserve: requirement 
of notification of change of status 

(a) Each member of the Ready Reserve shall 
notify the Secretary concerned of any change in 
the member's address, marital status, number of 
dependents, or civilian employment and of any 
change in the member's physical condition that 
would prevent the member from meeting the 
physical or mental standards prescribed for the 
member's armed force. 

(b) This section shall be administered under 
regulations prescribed by the Secretary of De- 
fense and by the Secretary of Homeland Secu- 
rity with respect to the Coast Guard when it is 
not operating as a service in the Navy. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2977; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 652 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

Amendments 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 10206. Members: physical examinations 

(a) Each member of the Selected Reserve who 
is not on active duty shall — 

(1) have a comprehensive medical readiness 
health and dental assessment on an annual 
basis, including routine annual preventive 
health care screening and periodic comprehen- 
sive physical examinations in accordance with 
regulations prescribed by the Secretary of De- 
fense that reflect morbidity and mortality 
risks associated with the military service, age, 
and gender of the member; and 

(2) execute and submit to the Secretary con- 
cerned on an annual basis documentation of 
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the medical and dental readiness of the mem- 
ber to perform military duties. 

(b) A member of the Individual Ready Reserve 
or inactive National Guard shall be examined 
for physical fitness as necessary to determine 
the member's physical fitness for — 

(1) military duty or promotion; 

(2) attendance at a school of the armed 
forces; or 

(3) other action related to career progres- 
sion. 

(c) Each Reserve in an active status, or on an 
inactive status list, who is not on active duty 
shall execute and submit annually to the Sec- 
retary concerned a certificate of physical condi- 
tion. 

(d) The kind of duty to which a Reserve or- 
dered to active duty may be assigned shall be 
considered in determining physical qualifica- 
tions for active duty. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2977; amended 
Pub. L. 107-107, div. A, title V, §516, Dec. 28, 2001, 
115 Stat. 1094; Pub. L. 109-163, div. A, title VII, 
§ 732(a), (b), Jan. 6, 2006, 119 Stat. 3351, 3352.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1004(a), (b) of this title, prior to repeal 
by Pub. L. 103-337, § 1661(a)(4)(A). 

Amendments 

2006— Pub. L. 109-163, §732(b), struck out "periodic" 
before "physical" in section catchline. 

Subsec. (a)(1). Pub. L. 109-163, § 732(a)(1), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "be examined as to the member's physical fitness 
every five years, or more often as the Secretary con- 
cerned considers necessary; and". 

Subsec. (a)(2). Pub. L. 109-163, § 732(a)(2), substituted 
"to the Secretary concerned on an annual basis docu- 
mentation of the medical and dental readiness of the 
member to perform military duties" for "annually to 
the Secretary concerned a certificate of physical condi- 
tion". 

2001— Subsec. (a). Pub. L. 107-107, § 516(a)(1), (2), sub- 
stituted "Selected Reserve" for "Ready Reserve" in in- 
troductory provisions and redesignated concluding' pro- 
visions as subsec. (c). 

Subsec. (a)(1). Pub. L. 107-107, § 516(b), substituted 
"the member's physical fitness" for "his physical fit- 
ness". 

Subsec. (b). Pub. L. 107-107, § 516(a)(4), added subsec. 
(b). Former subsec. (b) redesignated (d). 

Subsec. (c). Pub. L. 107-107, § 516(a)(2), redesignated 
concluding provisions of subsec. (a) as (c). 

Subsec. (d). Pub. L. 107-107, § 516(a)(3), redesignated 
subsec. (b) as (d). 

§ 10207. Mobilization forces: maintenance 

(a) Whenever units or members of the reserve 
components are ordered to active duty (other 
than for training) during a period of partial mo- 
bilization, the Secretary concerned shall con- 
tinue to maintain mobilization forces by plan- 
ning and budgeting for the continued organiza- 
tion and training of the reserve components not 
mobilized, and make the fullest practicable use 
of the Federal facilities vacated by mobilized 
units, consistent with approved joint mobiliza- 
tion plans. 

(b) In this section, the term "partial mobiliza- 
tion" means the mobilization resulting from ac- 



tion by Congress or the President, under any 
law, to bring units of any reserve component, 
and members not assigned to units organized to 
serve as units, to active duty for a limited ex- 
pansion of the active armed forces. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2977.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 276 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10208. Annual mobilization exercise 

(a) The Secretary of Defense shall conduct at 
least one major mobilization exercise each year. 
The exercise should be as comprehensive and as 
realistic as possible and should include the par- 
ticipation of associated active component and 
reserve component units. 

(b) The Secretary shall maintain a plan to test 
periodically each active component and reserve 
component unit based in the United States and 
all interactions of such units, as well as the sus- 
tainment of the forces mobilized as part of the 
exercise, with the objective of permitting an 
evaluation of the adequacy of resource alloca- 
tion and planning. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2978.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 98-525, title V, § 552(e), Oct. 19, 1984, 98 
Stat. 2531, which was set out in a note under section 
12001 of this title, prior to repeal by Pub. L. 103-337, 
§ 1661(a)(3)(B). 

§ 10209. Regular and reserve components: dis- 
crimination prohibited 

Laws applying to both Regulars and Reserves 
shall be administered without discrimination — 

(1) among Regulars; 

(2) among Reserves; and 

(3) between Regulars and Reserves. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2978.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 277 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10210. Dissemination of information 

The Secretary of Defense shall require the 
complete and current dissemination, to all Re- 
serves and to the public, of information of inter- 
est to the reserve components. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2978.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 278 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10211. Policies and regulations: participation of 
Reserve officers in preparation and adminis- 
tration 

Within such numbers and in such grades and 
assignments as the Secretary concerned may 
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prescribe, each armed force shall have officers of 
its reserve components on active duty (other 
than for training) at the seat of government, 
and at headquarters responsible for reserve af- 
fairs, to participate in preparing and admin- 
istering the policies and regulations affecting 
those reserve components. While so serving, 
such an officer is an additional number of any 
staff with which he is serving. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2978.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 265 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10212. Gratuitous services of officers: authority 
to accept 

(a) Notwithstanding section 1342 of title 31, the 
Secretary of Defense may accept the gratuitous 
services of an officer of a reserve component 
(other than an officer of the Army National 
Guard of the United States or the Air National 
Guard of the United States) in consultation 
upon matters relating to the armed forces. 

(b) Notwithstanding section 1342 of title 31, the 
Secretary of a military department may accept 
the gratuitous services of an officer of a reserve 
component under the Secretary's jurisdiction 
(other than an officer of the Army National 
Guard of the United States or the Air National 
Guard of the United States) — 

(1) in the furtherance of the enrollment, or- 
ganization, and training of that officer's re- 
serve component or the Reserve Officers' 
Training Corps; or 

(2) in consultation upon matters relating to 
the armed forces. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2978; amended 
Pub. L. 103-355, title III, § 3021(a), Oct. 13, 1994, 
108 Stat. 3333.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 279 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A), and in sections 4541 and 
9541 of this title, prior to repeal by Pub. L. 103-160. 
§ 822(d)(2). 

Amendments 

1994 — Pub. L. 103-355 added subsec. (a) and designated 
existing provisions as subsec. (b). 

Effective Date of 1994 Amendment 

Pub. L. 103-355, title III, § 3021(b), Oct. 13, 1994, 108 
Stat. 3333, provided that: "Notwithstanding section 
10001 [set out as a note under section 2302 of this title], 
the amendments made by subsection (a) [amending this 
section] shall take effect on December 1, 1994, imme- 
diately after the amendments made by the Reserve Of- 
ficer Personnel Management Act [Pub. L. 103-337, see 
Tables for classification]." 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 



§ 10213. Reserve components: dual membership 
prohibited 

Except as otherwise provided in this title, no 
person may be a member of more than one re- 
serve component at the same time. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2979.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 261(b) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

§ 10214. Adjutants general and assistant adju- 
tants general: reference to other officers of 
National Guard 

In any case in which, under the laws of a 
State, an officer of the National Guard of that 
jurisdiction, other than the adjutant general or 
an assistant adjutant general, normally per- 
forms the duties of that office, the references in 
sections 12004(b)(1), 12215, 12642(c), 14507(b), 
14508(h), and 14512 of this title to the adjutant 
general or the assistant adjutant general shall 
be applied to that officer instead of to the adju- 
tant general or assistant adjutant general. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2979; amended 
Pub. L. 111-383, div. A, title X, §1075(b)(51), Jan. 
7, 2011, 124 Stat. 4371.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 281 of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2011— Pub. L. 111-383 substituted "14508(h)" for 
"14508(e)". 

§ 10215. Officers of Army National Guard of the 
United States and Air National Guard of the 
United States: authority with respect to Fed- 
eral status 

(a) (1) Officers of the Army National Guard of 
the United States who are not on active duty — 

(A) may order members of the Army Na- 
tional Guard of the United States to active 
duty for training under section 12301(d) of this 
title; and 

(B) with the approval of the Secretary of the 
Air Force, may order members of the Air Na- 
tional Guard of the United States to active 
duty for training under that section. 

(2) Officers of the Air National Guard of the 
United States who are not on active duty — 

(A) may order members of the Air National 
Guard of the United States to active duty for 
training under section 12301(d) of this title; 
and 

(B) with the approval of the Secretary of the 
Army, may order members of the Army Na- 
tional Guard of the United States to active 
duty for training under that section. 

(b) Officers of the Army National Guard of the 
United States or the Air National Guard of the 
United States who are not on active duty — 

(1) may enlist, reenlist, or extend the enlist- 
ments of persons as Reserves of the Army or 
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Reserves of the Air Force for service in the 
Army National Guard of the United States or 
the Air National Guard of the United States, 
as the case may be; and 

(2) with respect to their Federal status, may 
promote or discharge persons enlisted or reen- 
listed as Reserves of the Army or Reserves of 
the Air Force for that service. 

(c) This section shall be carried out under reg- 
ulations prescribed by the Secretary of the 
Army, with respect to matters concerning the 
Army, and by the Secretary of the Air Force, 
with respect to matters concerning the Air 
Force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(1), Oct. 5, 1994, 108 Stat. 2979.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3080 and 8080 of this title, prior to re- 
peal by Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10216. Military technicians (dual status) 

(a) In General. — (1) For purposes of this sec- 
tion and any other provision of law, a military 
technician (dual status) is a Federal civilian em- 
ployee who — 

(A) is employed under section 3101 of title 5 
or section 709(b) of title 32; 

(B) is required as a condition of that employ- 
ment to maintain membership in the Selected 
Reserve; and 

(C) is assigned to a civilian position as a 
technician in the organizing, administering, 
instructing, or training of the Selected Re- 
serve or in the maintenance and repair of sup- 
plies or equipment issued to the Selected Re- 
serve or the armed forces. 

(2) Military technicians (dual status) shall be 
authorized and accounted for as a separate cat- 
egory of civilian employees. 

(3) A military technician (dual status) who is 
employed under section 3101 of title 5 may per- 
form the following additional duties to the ex- 
tent that the performance of those duties does 
not interfere with the performance of the pri- 
mary duties described in paragraph (1): 

(A) Supporting operations or missions as- 
signed in whole or in part to the technician's 
unit. 

(B) Supporting operations or missions per- 
formed or to be performed by — 

(i) a unit composed of elements from more 
than one component of the technician's 
armed force; or 

(ii) a joint forces unit that includes — 

(I) one or more units of the technician's 
component; or 

(II) a member of the technician's compo- 
nent whose reserve component assignment 
is in a position in an element of the joint 
forces unit. 

(C) Instructing or training in the United 
States or the Commonwealth of Puerto Rico 
or possessions of the United States of— 

(i) active-duty members of the armed 
forces; 

(ii) members of foreign military forces 
(under the same authorities and restrictions 



applicable to active-duty members providing 
such instruction or training); 

(iii) Department of Defense contractor per- 
sonnel; or 

(iv) Department of Defense civilian em- 
ployees. 

(b) Priority for Management of Military 
Technicians (Dual Status). — (1) As a basis for 
making the annual request to Congress pursuant 
to section 115(d) of this title for authorization of 
end strengths for military technicians (dual 
status) of the Army and Air Force reserve com- 
ponents, the Secretary of Defense shall give pri- 
ority to supporting authorizations for military 
technicians (dual status) in the following high- 
priority units and organizations: 

(A) Units of the Selected Reserve that are 
scheduled to deploy no later than 90 days after 
mobilization. 

(B) Units of the Selected Reserve that are or 
will deploy to relieve active duty peacetime 
operations tempo. 

(C) Those organizations with the primary 
mission of providing direct support surface 
and aviation maintenance for the reserve com- 
ponents of the Army and Air Force, to the ex- 
tent that the military technicians (dual 
status) in such units would mobilize and de- 
ploy in a skill that is compatible with their ci- 
vilian position skill. 

(2) For each fiscal year, the Secretary of De- 
fense shall, for the high-priority units and orga- 
nizations referred to in paragraph (1), seek to 
achieve a programmed manning level for mili- 
tary technicians (dual status) that is not less 
than 90 percent of the programmed manpower 
structure for those units and organizations for 
military technicians (dual status) for that fiscal 
year. 

(3) Military technician (dual status) authoriza- 
tions and personnel shall be exempt from any re- 
quirement (imposed by law or otherwise) for re- 
ductions in Department of Defense civilian per- 
sonnel and shall only be reduced as part of mili- 
tary force structure reductions. 

(c) Information Required To Be Submitted 
With Annual End Strength Authorization Re- 
quest. — (1) The Secretary of Defense shall in- 
clude as part of the budget justification docu- 
ments submitted to Congress with the budget of 
the Department of Defense for any fiscal year 
the following information with respect to the 
end strengths for military technicians (dual 
status) requested in that budget pursuant to sec- 
tion 115(d) of this title, shown separately for 
each of the Army and Air Force reserve compo- 
nents: 

(A) The number of military technicians 
(dual status) in the high priority units and or- 
ganizations specified in subsection (b)(1). 

(B) The number of technicians other than 
military technicians (dual status) in the high 
priority units and organizations specified in 
subsection (b)(1). 

(C) The number of military technicians (dual 
status) in other than high priority units and 
organizations specified in subsection (b)(1). 

(D) The number of technicians other than 
military technicians (dual status) in other 
than high priority units and organizations 
specified in subsection (b)(1). 
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(2)(A) If the budget submitted to Congress for 
any fiscal year requests authorization for that 
fiscal year under section 115(d) of this title of a 
military technician (dual status) end strength 
for a reserve component of the Army or Air 
Force in a number that constitutes a reduction 
from the end strength minimum established by 
law for that reserve component for the fiscal 
year during which the budget is submitted, the 
Secretary of Defense shall submit to the con- 
gressional defense committees with that budget 
a justification providing the basis for that re- 
quested reduction in technician end strength. 

(B) Any justification submitted under sub- 
paragraph (A) shall clearly delineate the specific 
force structure reductions forming the basis for 
such requested technician reduction (and the 
numbers related to those reductions). 

(d) Unit Membership Requirement.— (1) Un- 
less specifically exempted by law, each individ- 
ual who is hired as a military technician (dual 
status) after December 1, 1995, shall be required 
as a condition of that employment to maintain 
membership in — 

(A) the unit of the Selected Reserve by 
which the individual is employed as a military 
technician; or 

(B) a unit of the Selected Reserve that the 
individual is employed as a military techni- 
cian to support. 

(2) Paragraph (1) does not apply to a military 
technician (dual status) who is employed by the 
Army Reserve in an area other than Army Re- 
serve troop program units. 

(3) Paragraph (1) does not apply to a military 
technician (dual status) who is employed by the 
Air Force Reserve in an area other than the Air 
Force Reserve unit program, except that not 
more than 50 of such technicians may be as- 
signed outside of the unit program at the same 
time. 

(e) Dual Status Requirement.— (1) Funds ap- 
propriated for the Department of Defense may 
not (except as provided in paragraph (2)) be used 
for compensation as a military technician of 
any individual hired as a military technician 
(dual status) after February 10, 1996, who is no 
longer a member of the Selected Reserve. 

(2) Except as otherwise provided by law, the 
Secretary concerned may pay compensation de- 
scribed in paragraph (1) to an individual de- 
scribed in that paragraph who is no longer a 
member of the Selected Reserve for a period up 
to 12 months following the individual's loss of 
membership in the Selected Reserve if the Sec- 
retary determines that such loss of membership 
was not due to the failure of that individual to 
meet military standards. 

(f) Authority for Deferral of Mandatory 
Separation. — The Secretary of the Army and 
the Secretary of the Air Force may each imple- 
ment personnel policies so as to allow, at the 
discretion of the Secretary concerned, a mili- 
tary technician (dual status) who continues to 
meet the requirements of this section for dual 
status to continue to serve beyond a mandatory 
removal date, and any applicable maximum 
years of service limitation, until the military 
technician (dual status) reaches age 60 and at- 
tains eligibility for an unreduced annuity (as de- 
fined in section 10218(c) of this title). 



(g) Retention of Military Technicians Who 
Lose Dual Status Due to Combat-Related 
Disability. — (1) Notwithstanding subsection (d) 
of this section or subsections (a)(3) and (b) of 
section 10218 of this title, if a military techni- 
cian (dual status) loses such dual status as the 
result of a combat-related disability (as defined 
in section 1413a of this title), the person may be 
retained as a non-dual status technician so long 
as — 

(A) the combat-related disability does not 
prevent the person from performing the non- 
dual status functions or position; and 

(B) the person, while a non-dual status tech- 
nician, is not disqualified from performing the 
non-dual status functions or position because 
of performance, medical, or other reasons. 

(2) A person so retained shall be removed not 
later than 30 days after becoming eligible for an 
unreduced annuity and becoming 60 years of age. 

(3) Persons retained under the authority of 
this subsection do not count against the limita- 
tions of section 10217(c) of this title. 

(Added Pub. L. 104-106, div. A, title V, § 513(c)(1), 
Feb. 10, 1996, 110 Stat. 306; amended Pub. L. 
104-201, div. A, title IV, § 413(b), (c), title XII, 
§1214, Sept. 23, 1996, 110 Stat. 2507, 2508, 2695; 
Pub. L. 105-85, div. A, title V, § 522(a), (b), 
(f)-(h)(l), Nov. 18, 1997, 111 Stat. 1734-1736; Pub. 
L. 106-65, div. A, title V, §521, Oct. 5, 1999, 113 
Stat. 595; Pub. L. 108-136, div. A, title IV, § 403(c), 
Nov. 24, 2003, 117 Stat. 1452; Pub. L. 109-163, div. 
A, title V, § 513(a), Jan. 6, 2006, 119 Stat. 3232; 
Pub. L. 109-364, div. A, title V, § 525(b), Oct. 17, 
2006, 120 Stat. 2194; Pub. L. 110-181, div. A, title 
V, §511, Jan. 28, 2008, 122 Stat. 98; Pub. L. 110-417, 
[div. A], title V, §511, Oct. 14, 2008, 122 Stat. 4439; 
Pub. L. 111-383, div. A, title V, §512, title X, 
§1075(b)(52), Jan. 7, 2011, 124 Stat. 4210, 4372; Pub. 
L. 112-81, div. A, title V, § 514(a), Dec. 31, 2011, 125 
Stat. 1394.) 

Amendments 

2011— Subsecs. (b)(1), (c)(1), (2)(A). Pub. L. 111-383, 
§1075(b)(52), substituted "section 115(d)" for "section 
115(c)". 

Subsec. (d)(3). Pub. L. 111-383, §512, added par. (3). 

Subsec. (f). Pub. L. 112-81 inserted "Authority for" 
before "Deferral of Mandatory Separation" in heading, 
and in text, substituted "may each implement" for 
"shall implement", inserted ", at the discretion of the 
Secretary concerned," after "so as to allow", and 
struck out "for officers" after "mandatory removal 
date". 

2008— Subsec. (f). Pub. L. 110-417 inserted "and the 
Secretary of the Air Force" after "Secretary of the 
Army". 

Subsec. (g). Pub. L. 110-181 added subsec. (g). 

2006— Subsec. (a)(1)(C). Pub. L. 109-364, § 525(b)(1), sub- 
stituted "organizing, administering, instructing, or" 
for "administration and". 

Subsec. (a)(3). Pub. L. 109-364, § 525(b)(2), added par. 
(3). 

Subsec. (f). Pub. L. 109-163 added subsec. (f). 

2003— Subsecs. (b)(1), (c)(1), (2)(A). Pub. L. 108-136 sub- 
stituted "section 115(c)" for "115(g)". 

1999— Subsec. (a)(1)(A). Pub. L. 106-65, § 521(a)(1), sub- 
stituted "section 709(b)" for "section 709". 

Subsec. (a)(1)(C). Pub. L. 106-65, § 521(a)(2), inserted 
"civilian" after "is assigned to a". 

Subsec. (e)(1). Pub. L. 106-65, § 521(b)(1), inserted 
"(dual status)" after "military technician" the second 
place it appeared. 
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Subsec. (e)(2). Pub. L. 106-65, § 521(b)(2), substituted 
"Except as otherwise provided by law, the Secretary" 
for "The Secretary" and "up to 12 months" for "not to 
exceed six months". 

1997— Pub. L. 105-85, §522(h), inserted "(dual status)" 
after "military technicians" in section catchline. 

Subsec. (a). Pub. L. 105-85, § 522(a), amended subsec. 

(a) generally. Prior to amendment, subsec. (a) read as 
follows: 

"(a) In General. — Military technicians are Federal 
civilian employees hired under title 5 and title 32 who 
are required to maintain dual-status as drilling' reserve 
component members as a condition of their Federal ci- 
vilian employment. Such employees shall be authorized 
and accounted for as a separate category of dual-status 
civilian employees, exempt as specified in subsection 

(b) (3) from any general or regulatory requirement for 
adjustments in Department of Defense civilian person- 
nel." 

Subsec. (b). Pub. L. 105-85, § 522(g)(1), inserted "(DUAL 
status)" after "military technicians" in heading. 

Subsec. (b)(1). Pub. L. 105-85, § 522(g)(2)(A), (B), in in- 
troductory provisions, inserted "(dual status)" after 
"for military technicians" and substituted "military 
technicians (dual status)" for "dual status military 
technicians". 

Subsec. (b)(1)(C). Pub. L. 105-85, § 522(g)(2)(C), inserted 
"(dual status)" after "military technicians". 

Subsec. (b)(2). Pub. L. 105-85, § 522(g)(3), inserted 
"(dual status)" after "military technicians" in two 
places. 

Subsec. (b)(3). Pub. L. 105-85, § 522(g)(4), inserted 
"(dual status)" after "Military technician". 

Subsec. (c). Pub. L. 105-85, § 522(g)(5)(A), inserted 
"(dual status)" after "military technicians" in intro- 
ductory provisions. 

Subsec. (c)(1)(A) to (D). Pub. L. 105-85, § 522(f), 
(g)(5)(B), substituted "subsection (b)(1)" for "sub- 
section (a)(1)" and "military technicians (dual status)" 
for "dual-status technicians". 

Subsec. (c)(2)(A). Pub. L. 105-85, § 522(g)(5)(C), inserted 
"(dual status)" after "military technician". 

Subsec. (c)(2)(B). Pub. L. 105-85, § 522(g)(5)(D), sub- 
stituted "delineate the specific force structure reduc- 
tions" for "delineate — 

"(i) in the case of a reduction that includes a reduc- 
tion in technicians described in subparagraph (A) or 

(C) of paragraph (1), the specific force structure re- 
ductions forming the basis for such requested techni- 
cian reduction (and the numbers related to those 
force structure reductions); and 

"(il) in the case of a reduction that includes reduc- 
tions in technicians described in subparagraphs (B) or 

(D) of paragraph (1), the specific force structure re- 
ductions, Department of Defense civilian personnel 
reductions, or other reasons". 

Subsecs. (d), (e). Pub. L. 105-85, § 522(b), added subsecs. 
(d) and (e) and struck out former subsec. (d) which read 
as follows: 

"(d) Dual-Status Requirement. — The Secretary of 
Defense shall require the Secretary of the Army and 
the Secretary of the Air Force to establish as a condi- 
tion of employment for each individual who is hired 
after February 10, 1996, as a military technician that 
the individual maintain membership in the Selected 
Reserve (so as to be a so-called 'dual-status' technician) 
and shall require that the civilian and military posi- 
tion skill requirements of dual-status military techni- 
cians be compatible. No Department of Defense funds 
may be spent for compensation for any military techni- 
cian hired after February 10, 1996, who is not a member 
of the Selected Reserve, except that compensation may 
be paid for up to six months following loss of member- 
ship in the Selected Reserve if such loss of membership 
was not due to the failure to meet military standards." 

1996— Subsec. (a). Pub. L. 104-201, §1214(2), added sub- 
sec. (a). Former subsec. (a) redesignated (b). 

Subsec. (a)(1). Pub. L. 104-201, § 413(c)(1), substituted 
"section 115(g)" for "section 115" in introductory provi- 
sions. 



Subsec. (b). Pub. L. 104-201, §1214(1), (3), redesignated 
subsec. (a) as (b) and struck out "in high-priority units 
and organizations specified in paragraph (1)" after "au- 
thorizations and personnel" in par. (3). Former subsec. 
(b) redesignated (c). 

Pub. L. 104-201, § 413(b)(2), added subsec. (b). Former 
subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 104-201, §1214(1), redesignated sub- 
sec. (b) as (c). Former subsec. (c) redesignated (d). 

Pub. L. 104-201, § 413(b)(1), (c)(2), redesignated subsec. 
(b) as (c) and substituted "after February 10, 1996," for 
"after the date of the enactment of this section" in two 
places. 

Subsec. (d). Pub. L. 104-201, §1214(1), redesignated sub- 
sec. (c) as (d). 

Effective Date op 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 513(b), Jan. 6, 2006, 119 
Stat. 3232, provided that: "The Secretary of the Army 
shall implement subsection (f) of section 10216 of title 
10, United States Code, as added by subsection (a), not 
later than 90 days after the date of the enactment of 
this Act [Jan. 6, 2006]." 

§ 10217. Non-dual status technicians 

(a) Definition. — For the purposes of this sec- 
tion and any other provision of law, a non-dual 
status technician is a civilian employee of the 
Department of Defense serving in a military 
technician position who — 

(1) was hired as a technician before Novem- 
ber 18, 1997, under any of the authorities speci- 
fied in subsection (b) and as of that date is not 
a member of the Selected Reserve or after 
such date has ceased to be a member of the Se- 
lected Reserve; 

(2) is employed under section 709 of title 32 
in a position designated under subsection (c) 
of that section and when hired was not re- 
quired to maintain membership in the Se- 
lected Reserve; or 

(3) is hired as a temporary employee pursu- 
ant to the exception for temporary employ- 
ment provided by subsection (d) and subject to 
the terms and conditions of such subsection. 

(b) Employment Authorities. — The authori- 
ties referred to in subsection (a) are the follow- 
ing: 

(1) Section 10216 of this title. 

(2) Section 709 of title 32. 

(3) The requirements referred to in section 
8401 of title 5. 

(4) Section 8016 of the Department of Defense 
Appropriations Act, 1996 (Public Law 104-61; 
109 Stat. 654), and any comparable provision of 
law enacted on an annual basis in the Depart- 
ment of Defense Appropriations Acts for fiscal 
years 1984 through 1995. 

(5) Any memorandum of agreement between 
the Department of Defense and the Office of 
Personnel Management providing for the hir- 
ing of military technicians. 

(c) Permanent Limitations on Number.— (1) 
The total number of non-dual status technicians 
employed by the Army Reserve may not exceed 
595 and by the Air Force Reserve may not exceed 
90. If at any time the number of non-dual status 
technicians employed by the Army Reserve and 
Air Force Reserve exceeds the number specified 
in the limitation in the preceding sentence, the 
Secretary of Defense shall require that the Sec- 
retary of the Army or the Secretary of the Air 
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Force, or both, take immediate steps to reduce 
the number of such technicians in order to com- 
ply with such limitation. 

(2) The total number of non-dual status tech- 
nicians employed by the National Guard may 
not exceed 1,950. If at any time the number of 
non-dual status technicians employed by the 
National Guard exceeds the number specified in 
the limitation in the preceding sentence, the 
Secretary of Defense shall require that the Sec- 
retary of the Army or the Secretary of the Air 
Force, or both, take immediate steps to reduce 
the number of such technicians in order to com- 
ply with such limitation. 

(3) An individual employed as a non-dual 
status technician as described in subsection 
(a)(3) shall not be consider 1 a non-dual status 
technician for purposes of paragraphs (1) and (2). 

(d) Exception for Temporary Employment. — 
(1) Notwithstanding section 10218 of this title, 
the Secretary of the Army or the Secretary of 
the Air Force may employ, for a period not to 
exceed two years, a person to fill a vacancy cre- 
ated by the mobilization of a military techni- 
cian (dual status) occupying a position under 
section 10216 of this title. 

(2) The duration of the temporary employment 
of a person in a military technician position 
under this subsection may not exceed the short- 
er of the following: 

(A) The period of mobilization of the mili- 
tary technician (dual status) whose vacancy is 
being filled by the temporary employee. 

(B) Two years. 

(3) No person may be hired under the author- 
ity of this subsection after the end of the 2-year 
period beginning on the date of the enactment of 
this subsection. 

(Added Pub. L. 105-85, div. A, title V, § 523(a)(1), 
Nov. 18, 1997, 111 Stat. 1736; amended Pub. L. 

106- 65, div. A, title V, §523, Oct. 5, 1999, 113 Stat. 
598; Pub. L. 106-398, §1 [[div. A], title IV, § 414(c)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-94; Pub. L. 

107- 314, div. A, title IV, § 414(d), Dec. 2, 2002, 116 
Stat. 2527; Pub. L. 108-136, div. A, title IV, §415, 
Nov. 24, 2003, 117 Stat. 1453; Pub. L. 111-383, div. 
A, title V, §513, title X, §1075(b)(53), Jan. 7, 2011, 
124 Stat. 4210, 4372.) 

References in Text 

Section 8016 of the Department of Defense Appropria- 
tions Act, 1996 (Public Law 104-61; 109 Stat. 654), re- 
ferred to in subsec. (b)(4), was set out as a note under 
section 10101 of this title prior to repeal by Pub. L. 
105-85, div. A, title V, § 522(e), Nov. 18, 1997, 111 Stat. 
1735. 

The date of the enactment of this subsection, referred 
to in subsec. (d)(3), is the date of enactment of Pub. L. 
111-383, which was approved Jan. 7, 2011. 

Amendments 

2011— Subsec. (a)(3). Pub. L. 111-383, § 513(a)(1), added 
par. (3). 

Subsec. (c)(1). Pub. L. 111-383, § 1075(b)(53), substituted 
"The" for "Effective October 1, 2007, the" and struck 
out "after the preceding sentence takes effect" after 
"If at any time". 

Subsec. (c)(3). Pub. L. 111-383, § 513(b), added par. (3). 

Subsec. (d). Pub. L. 111-383, § 513(a)(2), added subsec. 
(d). 



!So in original. Probably should be "considered". 



2003— Subsec. (c)(1). Pub. L. 108-136 substituted "may 
not exceed 595 and by the Air Force Reserve may not 
exceed 90" for "and Air Force Reserve may not exceed 
175". 

2002— Subsec. (c)(2). Pub. L. 107-314 substituted "The 
total number" for "Effective October 1, 2002, the total 
number" in first sentence and struck out "after the 
preceding sentence takes effect" after "If at any time" 
in second sentence. 

2000— Subsec. (c)(2). Pub. L. 106-398 substituted "Octo- 
ber 1, 2002" for "October 1, 2001". 

1999— Pub. L. 106-65, §523(b), struck out "military" 
after "status" in section catchline. 

Subsec. (a). Pub. L. 106-65, § 523(a)(1)(A), struck out 
"military" after "non-dual status" in introductory 
provisions. 

Subsec. (a)(1), (2). Pub. L. 106-65, § 523(a)(1)(B), added 
pars. (1) and (2) and struck out former pars. (1) and (2) 
which read as follows: 

"(1) was hired as a military technician before the 
date of the enactment of the National Defense Author- 
ization Act for Fiscal Year 1998 under any of the au- 
thorities specified in subsection (c); and 

"(2) as of the date of the enactment of that Act is not 
a member of the Selected Reserve or after such date 
ceased to be a member of the Selected Reserve." 

Subsec. (c). Pub. L. 106-65, §523(a)(2), added subsec. 
(c). 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, §525, Oct. 5, 1999, 113 
Stat. 600, provided that: "The amendments made by 
sections 523 and 524 [amending this section and section 
709 of Title 32, National Guard] shall take effect 180 
days after the date of the receipt by Congress of the 
plan required by section 523(d) of the National Defense 
Authorization Act for Fiscal Year 1998 (Public Law 
105-85; 111 Stat. 1737) [set out below] [plan received by 
Congress from Under Secretary of Defense, Personnel 
and Readiness on Sept. 21, 1999, see Cong. Rec, vol. 145, 
pt. 15, 21975, Ex. Comm. 4276] or a report by the Sec- 
retary of Defense providing an alternative proposal to 
the plan required by that section." 

Plan for Full Utilization of Military Technicians 
(Dual Status) 

Section 523(d), (e) of Pub. L. 105-85 provided that: 
"(d) Plan for Full Utilization of Military Techni- 
cians (Dual Status).— (1) Not later than 180 days after 
the date of the enactment of this Act [Nov. 18, 1997], the 
Secretary of Defense shall submit to Congress a plan 
for ensuring that, on and after September 30, 2007, all 
military technician positions are held only by military 
technicians (dual status). 

"(2) The plan shall provide for achieving, by Septem- 
ber 30, 2002, a 50 percent reduction, by conversion of po- 
sitions or otherwise, in the number of non-dual status 
military technicians that are holding military techni- 
cians positions, as compared with the number of non- 
dual status technicians that held military technician 
positions as of September 30, 1997, as specified in the re- 
port under subsection (c) [111 Stat. 1737]. 

"(3) Among the alternative actions to be considered 
in developing the plan, the Secretary shall consider the 
feasibility and cost of each of the following: 

"(A) Eliminating or consolidating technician func- 
tions and positions. 

"(B) Contracting with private sector sources for the 
performance of functions performed by military tech- 
nicians. 

"(C) Converting non-dual status military techni- 
cian positions to military technician (dual status) po- 
sitions or to positions in the competitive service or, 
in the case of positions of the Army National Guard 
of the United States or the Air National Guard of the 
United States, to positions of State employment. 

"(D) Use of incentives to facilitate attainment of 
the objectives specified for the plan in paragraphs (1) 
and (2). 
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"(4) The Secretary shall submit with the plan any 
recommendations for legislation that the Secretary 
considers necessary to carry out the plan. 

"(e) Definitions fob Categories of Military Tech- 
nicians. — In this section [enacting this section]: 

"(1) The term 'non-dual status military technician' 

has the meaning given that term in section 10217 of 

title 10, United States Code, as added by subsection 

(a). 

"(2) The term 'military technician (dual status)' 
has the meaning given the term in section 10216(a) of 
such title." 

§ 10218. Army and Air Force Reserve technicians: 
conditions for retention; mandatory retire- 
ment under civil service laws 

(a) Separation and Retirement of Military 
Technicians (Dual Status).— (1) An individual 
employed by the Army Reserve or the Air Force 
Reserve as a military technician (dual status) 
who after October 5, 1999, loses dual status is 
subject to paragraph (2) or (3), as the case may 
be. 

(2) If a technician described in paragraph (1) is 
eligible at the time dual status is lost for an un- 
reduced annuity and is age 60 or older at that 
time, the technician shall be separated not later 
than 30 days after the date on which dual status 
is lost. 

(3) (A) If a technician described in paragraph 
(1) is not eligible at the time dual status is lost 
for an unreduced annuity or is under age 60 at 
that time, the technician shall be offered the op- 
portunity to — 

(i) reapply for, and if qualified may be ap- 
pointed to, a position as a military technician 
(dual status); or 

(ii) apply for a civil service position that is 
not a technician position. 

(B) If such a technician continues employment 
with the Army Reserve or the Air Force Reserve 
as a non-dual status technician, the techni- 
cian — 

(i) shall not be permitted, after October 5, 
2000, to apply for any voluntary personnel ac- 
tion; and 

(ii) shall be separated or retired — 

(I) in the case of a technician first hired as 
a military technician (dual status) on or be- 
fore February 10, 1996, not later than 30 days 
after becoming eligible for an unreduced an- 
nuity and becoming 60 years of age; and 

(II) in the case of a technician first hired 
as a military technician (dual status) after 
February 10, 1996, not later than one year 
after the date on which dual status is lost. 

(4) For purposes of this subsection, a military 
technician is considered to lose dual status 
upon — 

(A) being separated from the Selected Re- 
serve; or 

(B) ceasing to hold the military grade speci- 
fied by the Secretary concerned for the posi- 
tion held by the technician. 

(b) Non-Dual Status Technicians.— (1) An in- 
dividual who on October 5, 1999, is employed by 
the Army Reserve or the Air Force Reserve as a 
non-dual status technician and who on that date 
is eligible for an unreduced annuity and is age 60 
or older shall be separated not later than April 
5, 2000. 



(2) (A) An individual who on October 5, 1999, is 
employed by the Army Reserve or the Air Force 
Reserve as a non-dual status technician and who 
on that date is not eligible for an unreduced an- 
nuity or is under age 60 shall be offered the op- 
portunity to — 

(i) reapply for, and if qualified be appointed 
to, a position as a military technician (dual 
status); or 

(ii) apply for a civil service position that is 
not a technician position. 

(B) If such a technician continues employment 
with the Army Reserve or the Air Force Reserve 
as a non-dual status technician, the techni- 
cian — 

(i) shall not be permitted, after October 5, 
2000, to apply for any voluntary personnel ac- 
tion; and 

(ii) shall be separated or retired — 

(I) in the case of a technician first hired as 
a technician on or before February 10, 1996, 
and who on October 5, 1999, is a non-dual 
status technician, not later than 30 days 
after becoming eligible for an unreduced an- 
nuity and becoming 60 years of age; and 

(II) in the case of a technician first hired 
as a technician after February 10, 1996, and 
who on October 5, 1999, is a non-dual status 
technician, not later than one year after the 
date on which dual status is lost. 

(3) An individual employed by the Army Re- 
serve or the Air Force Reserve as a non-dual 
status technician who is ineligible for appoint- 
ment to a military technician (dual status) posi- 
tion, or who decides not to apply for appoint- 
ment to such a position, or who, during the pe- 
riod beginning on October 5, 1999, and ending on 
April 5, 2000, is not appointed to such a position, 
shall for reduction-in-force purposes be in a sep- 
arate competitive category from employees who 
are military technicians (dual status). 

(c) Unreduced Annuity Defined. — For pur- 
poses of this section, a technician shall be con- 
sidered to be eligible for an unreduced annuity if 
the technician is eligible for an annuity under 
section 8336, 8412, or 8414 of title 5 that is not 
subject to a reduction by reason of the age or 
years of service of the technician. 

(d) Voluntary Personnel Action Defined. — 
In this section, the term "voluntary personnel 
action", with respect to a non-dual status tech- 
nician, means any of the following: 

(1) The hiring, entry, appointment, reassign- 
ment, promotion, or transfer of the technician 
into a position for which the Secretary con- 
cerned has established a requirement that the 
person occupying the position be a military 
technician (dual status). 

(2) Promotion to a higher grade if the tech- 
nician is in a position for which the Secretary 
concerned has established a requirement that 
the person occupying the position be a mili- 
tary technician (dual status). 

(Added Pub. L. 106-65, div. A, title V, § 522(a)(1), 
Oct. 5, 1999, 113 Stat. 595; amended Pub. L. 
106-398, §1 [[div. A], title V, §525(a), title X, 
§1087(a)(20)L Oct. 30, 2000, 114 Stat. 1654, 
1654A-108, 1654A-291; Pub. L. 112-81, div. A, title 
V, § 514(b), Dec. 31, 2011, 125 Stat. 1394.) 
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Amendments 

2011— Subsec. (a)(3)(A)(i). Pub. L. 112-81 substituted 
"If qualified may be appointed" for "if qualified be ap- 
pointed". 

2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(20)(A)], substituted "October 5, 1999," for 
"the date of the enactment of this section". 

Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title V, 
§ 525(a)(1)(A)], inserted "and is age 60 or older at that 
time" after "unreduced annuity". 

Subsec. (a)(3)(A). Pub. L. 106-398, §1 [[div. A], title V, 
§ 525(a)(1)(B)], inserted "or is under age 60 at that time" 
after "unreduced annuity" in introductory provisions. 

Subsec. (a)(3)(B)(i). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(20)(B)], substituted "October 5, 2000" for 
"the end of the one-year period beginning on the date 
of the enactment of this subsection". 

Subsec. (a)(3)(B)(ii)(I). Pub. L. 106-398, §1 [[div. A], 
title V, §525(a)(l)(C)], inserted "and becoming 60 years 
of age" after "unreduced annuity". 

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(20)(A), (C)], substituted "October 5, 1999," for 
"the date of the enactment of this section" and "April 
5, 2000" for "six months after the date of the enactment 
of this section". 

Pub. L. 106-398, §1 [[div. A], title V, § 525(a)(2)(A)], in- 
serted "and is age 60 or older" after "unreduced annu- 
ity". 

Subsec. (b)(2)(A). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(20)(A)], substituted "October 5, 1999," for "the 
date of the enactment of this section" in introductory 
provisions. 

Pub. L. 106-398, §1 [[div. A], title V, § 525(a)(2)(B)], in- 
serted "or is under age 60" after "unreduced annuity" 
in introductory provisions. 

Subsec. (b)(2)(B)(i). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(20)(B)], substituted "October 5, 2000" for 
"the end of the one-year period beginning on the date 
of the enactment of this subsection". 

Subsec. (b)(2)(B)(ii). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(20)(A)], substituted "October 5, 1999," for 
"the date of the enactment of this section" in subcls. 
(I) and (II). 

Subsec. (b)(2)(B)(ii)(I). Pub. L. 106-398, §1 [[div. A], 
title V, § 525(a)(2)(C)], inserted "and becoming 60 years 
of age" after "unreduced annuity". 

Subsec. (b)(3). Pub. L. 106-398, §1 [[div. A], title X, 
§ 1087(a)(20)(D)], substituted "during the period begin- 
ning on October 5, 1999, and ending on April 5, 2000," for 
"within six months of the date of the enactment of this 
section". 

Transition Provision 

Pub. L. 106-398, §1 [[div. A], title V, §525(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-109, as amended by Pub. L. 
107-107, div. A, title X, § 1048(f)(1), Dec. 28, 2001, 115 Stat. 
1228, provided that: 

"(1) An individual who before the date of the enact- 
ment of this Act [Oct. 30, 2000] was involuntarily sepa- 
rated or retired from employment as an Army Reserve 
or Air Force Reserve technician under section 10218 of 
title 10, United States Code, and who would not have 
been so separated if the provisions of subsections (a) 
and (b) of that section, as amended by subsection (a), 
had been in effect at the time of such separation may, 
with the approval of the Secretary concerned, be rein- 
stated to the technician status held by that individual 
immediately before that separation. The effective date 
of any such reinstatement is the date the employee re- 
sumes technician status. 

"(2) The authority under paragraph (1) applies only to 
reinstatement for which an application is received by 
the Secretary concerned before the end of the one-year 
period beginning on the date of the enactment of this 
Act [Oct. 30, 2000]." 

Temporary Provision for Extension op Time for 
Separation or Retirement 

Pub. L. 106-65, div. A, title V, § 522(a)(3), Oct. 5, 1999, 
113 Stat. 597, provided that: "During the six-month pe- 



riod beginning on the date of the enactment of this Act 
[Oct. 5, 1999], the provisions of subsections 
(a)(3)(B)(li)(I) and (b)(2)(B)(ii)(I) of section 10218 of title 
10, United States Code, as added by paragraph (1), shall 
be applied by substituting 'six months' for '30 days'." 

CHAPTER 1009— RESERVE FORCES POLICY 
BOARDS AND COMMITTEES 

Sec. 

10301. Reserve Forces Policy Board. 

10302. Army Reserve Forces Policy Committee. 

10303. Navy Reserve Policy Board. 

10304. Marine Corps Reserve Policy Board. 

10305. Air Force Reserve Forces Policy Committee. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(G), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for "Naval Reserve" in item 10303. 

§ 10301. Reserve Forces Policy Board 

(a) In General. — As provided in section 175 of 
this title, there is in the Office of the Secretary 
of Defense a board known as the "Reserve 
Forces Policy Board" (in this section referred to 
as the "Board"). 

(b) Functions.— The Board shall serve as an 
independent adviser to the Secretary of Defense 
to provide advice and recommendations to the 
Secretary on strategies, policies, and practices 
designed to improve and enhance the capabili- 
ties, efficiency, and effectiveness of the reserve 
components. 

(c) Membership.— The Board consists of 20 
members, appointed or designated as follows: 

(1) A civilian appointed by the Secretary of 
Defense from among persons determined by 
the Secretary to have the knowledge of, and 
experience in, policy matters relevant to na- 
tional security and reserve component mat- 
ters necessary to carry out the duties of chair 
of the Board, who shall serve as chair of the 
Board. 

(2) Two active or retired reserve officers or 
enlisted members designated by the Secretary 
of Defense upon the recommendation of the 
Secretary of the Army — 

(A) one of whom shall be a member of the 
Army National Guard of the United States 
or a former member of the Army National 
Guard of the United States in the Retired 
Reserve; and 

(B) one of whom shall be a member or re- 
tired member of the Army Reserve. 

(3) Two active or retired reserve officers or 
enlisted members designated by the Secretary 
of Defense upon the recommendation of the 
Secretary of the Navy — 

(A) one of whom shall be an active or re- 
tired officer of the Navy Reserve; and 

(B) one of whom shall be an active or re- 
tired officer of the Marine Corps Reserve. 

(4) Two active or retired reserve officers or 
enlisted members designated by the Secretary 
of Defense upon the recommendation of the 
Secretary of the Air Force — 

(A) one of whom shall be a member of the 
Air National Guard of the United States or 
a former member of the Air National Guard 
of the United States in the Retired Reserve; 
and 
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(B) one of whom shall be a member or re- 
tired member of the Air Force Reserve. 

(5) One active or retired reserve officer or 
enlisted member of the Coast Guard des- 
ignated by the Secretary of Homeland Secu- 
rity. 

(6) Ten persons appointed or designated by 
the Secretary of Defense, each of whom shall 
be a United States citizen having significant 
knowledge of and experience in policy matters 
relevant to national security and reserve com- 
ponent matters and shall be one of the follow- 
ing: 

(A) An individual not employed in any 
Federal or State department or agency. 

(B) An individual employed by a Federal or 
State department or agency. 

(C) An officer of a regular component of 
the armed forces on active duty, or an offi- 
cer of a reserve component of the armed 
forces in an active status, who — 

(i) is serving or has served in a senior po- 
sition on the Joint Staff, the headquarters 
staff of a combatant command, or the 
headquarters staff of an armed force; and 

(ii) has experience in joint professional 
military education, joint qualification, 
and joint operations matters. 

(7) A reserve officer of the Army, Navy, Air 
Force, or Marine Corps who is a general or flag 
officer recommended by the chair and des- 
ignated by the Secretary of Defense, who shall 
serve without vote — 

(A) as military adviser to the chair; 

(B) as military executive officer of the 
Board; and 

(C) as supervisor of the operations and 
staff of the Board. 

(8) A senior enlisted member of a reserve 
component recommended by the chair and des- 
ignated by the Secretary of Defense, who shall 
serve without vote as enlisted military adviser 
to the chair. 

(d) Matters To Be Acted on. — The Board may 
act on those matters referred to it by the chair 
and on any matter raised by a member of the 
Board or the Secretary of Defense. 

(e) Staff. — The Board shall be supported by a 
staff consisting of one full-time officer from 
each of the reserve components listed in para- 
graphs (1) through (6) of section 10101 of this 
title who holds the grade of colonel (or in the 
case of the Navy, the grade of captain) or who 
has been selected for promotion to that grade. 
These officers shall also serve as liaisons be- 
tween their respective components and the 
Board. They shall perform their staff and liaison 
duties under the supervision of the military ex- 
ecutive officer of the Board in an independent 
manner reflecting the independent nature of the 
Board. 

(f) Relationship to Service Reserve Policy 
Committees and Boards. — This section does not 
affect the committees and boards prescribed 
within the military departments by sections 
10302 through 10305 of this title, and a member of 
such a committee or board may, if otherwise eli- 
gible, be a member of the Board. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(1), Oct. 5, 1994, 108 Stat. 2980; amended 



Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314; Pub. L. 109-163, div. A, title 
V, §515(b)(l)(CC), Jan. 6, 2006, 119 Stat. 3233; Pub. 
L. 111-383, div. A, title V, § 514(a)(1), Jan. 7, 2011, 
124 Stat. 4211.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 175 of this title, prior to amendment 
by Pub. L. 103-337, § 1661(b)(3). 

Amendments 

2011 — Pub. L. 111-383 amended section generally. Prior 
to amendment, section related to the composition and 
functions of the Reserve Forces Policy Board. 

2006— Subsec. (a)(7). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title V, § 514(a)(2), Jan. 7, 2011, 
124 Stat. 4213, provided that: "The amendment made by 
paragraph (1) [amending this section] shall take effect 
on July 1, 2011." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 10302. Army Reserve Forces Policy Committee 

(a) There is in the Office of the Secretary of 
the Army an Army Reserve Forces Policy Com- 
mittee. The Committee shall review and com- 
ment upon major policy matters directly affect- 
ing the reserve components and the mobilization 
preparedness of the Army. The Committee's 
comments on such policy matters shall accom- 
pany the final report regarding any such mat- 
ters submitted to the Secretary of the Army and 
the Chief of Staff. 

(b) The Committee consists of officers in the 
grade of colonel or above, as follows: 

(1) five members of the Regular Army on 
duty with the Army General Staff; 

(2) five members of the Army National 
Guard of the United States not on active duty; 
and 

(3) five members of the Army Reserve not on 
active duty. 

(c) The members of the Committee shall select 
the Chairman from among the members on the 
Committee not on active duty. 

(d) A majority of the members of the Commit- 
tee shall act whenever matter affecting both the 
Army National Guard of the United States and 
Army Reserve are being considered. However, 
when any matter solely affecting one of the re- 
serve components of the Army is being consid- 
ered, it shall be acted upon only by the Sub- 
committee on Army National Guard Policy or 
the Subcommittee on Army Reserve Policy, as 
appropriate. 

(e) The Subcommittee on Army National 
Guard Policy consists of the members of the 
Committee other than the Army Reserve mem- 
bers. 
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(f) The Subcommittee on Army Reserve Policy 
consists of the members of the Committee other 
than the Army National Guard members. 

(g) Membership on the Committee is deter- 
mined by the Secretary of the Army and is for 
a minimum period of three years. Except in the 
case of members of the Committee from the 
Regular Army, the Secretary of the Army, when 
appointing new members, shall insure that 
among the officers of each component on the 
Committee there will at all times be two or 
more members with more than one year of con- 
tinuous service on the Committee. 

(h) There shall be not less than 10 officers of 
the Army National Guard of the United States 
and the Army Reserve on duty with the Army 
Staff, one-half of whom shall be from each of 
those components. These officers shall be con- 
sidered as additional members of the Army Staff 
while on that duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 161, §3033; Pub. 
L. 85-861, §33(a)(17), Sept. 2, 1958, 72 Stat. 1565; 
Pub. L. 90-168, §2(18), Dec. 1, 1967, 81 Stat. 524; re- 
numbered §3021 and amended Pub. L. 99-433, title 
V, § 501(a)(8), Oct. 1, 1986, 100 Stat. 1039; renum- 
bered §10302, Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(2)(A), Oct. 5, 1994, 108 Stat. 2981.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



3033(b) 
3033(c) 
3033(d) 
3033(e) 

3033(f) 



Source (U.S. Code) 



10:38 (1st par., less last 37 

words). 
10:38 (last 37 words of 1st 

par.). 

10:38 (1st sentence, less 
proviso of 2d par.). 

10:38 (proviso of 1st sen- 
tence of 2d par.). 

10:38 (2d sentence, and 3d 
sentence less proviso, 
of 2d par.). 

10:38 (proviso of 3d sen- 
tence, and last sen- 
tence, of 2d par.). 



Source (Statutes at Large) 



June 3, 1916, ch. 134, §5 
(less last par.); June 4. 
1920. ch. 227, subch. I, 
§5 (1st 7 pars.); Sept. 
22. 1922, ch. 423, §1; 
July 2, 1926, ch. 721, §5; 
May 21, 1928, ch. 647: 
added June 15, 1933. ch. 
87. §2 (less last par.), 48 
Stat. 153; June 3, 1938. 
ch. 319; July 14, 1939, 
ch. 269: June 28. 1950, 
ch. 383. § 401(b), 64 Stat. 
271. 



In subsection (a), the words "the following subjects" 
are inserted for clarity. 

In subsections (a) and (c), the words "of officers", 
after the word "committee", are inserted for clarity. 
The words "and of" are substituted for the words "to 
which shall be added". 

In subsection (e), the words "For the purpose speci- 
fied herein" are omitted as surplusage. The words "on 
that duty" are substituted for the words "so serving". 

1958 Act 

The change is necessary to make subsection (d) coex- 
tensive with subsection (c), to which it was a proviso in 
the source law, the Act of June 3, 1916, chapter 134, sec- 
tion 5 (1st sentence of 2d par.) (formerly 10 U.S.C. 38 
(1st sentence of 2d par.)). 

Amendments 

1994— Pub. L. 103-337 renumbered section 3021 of this 
title as this section. 

1986— Pub. L. 99-433, § 501(a)(8)(C), renumbered section 
3033 of this title as this section, and substituted "Army 
Reserve Forces Policy Committee" for "Reserve com- 
ponents of Army; policies and regulations for govern- 
ment of" in section catchline. 

Subsec. (a). Pub. L. 99-433, § 501(a)(8)(A), substituted 
"Office" for "office" and "Committee. The Committee" 
for "Committee which", inserted "and the mobilization 
preparedness", and substituted "Army. The" for 
"Army, and the" and "Secretary of the Army and the 
Chief of Staff" for "Chief of Staff and the Assistant 
Secretary responsible for reserve affairs". 



Subsec. (h). Pub. L. 99-433, § 501(a)(8)(B), struck out 
"General" before "Staff" in two places. 

1967 — Pub. L. 90-168 amended section generally, and 
restated with certain changes the existing authority 
relating to the Army Reserve Forces Policy Committee 
within the Office of the Secretary of the Army, reduced 
the membership of the Committee from 21 to 15, re- 
duced the grade requirements so as to permit inclusion 
of colonels, and provided that the Committee review 
and comment upon all major policies affecting Army 
Reserve matters and that the Committee comments ac- 
company any final submission to the Chief of Staff and 
Assistant Secretary responsible for Reserve Affairs. 

1958 — Subsec. (d). Pub. L. 85-861 substituted "affect- 
ing the organization, distribution, training, appoint- 
ment, assignment, promotion, or discharge of members 
of the Army Reserve and those of either" for "affecting 
the Army Reserve and either". 

Effective Date op 1967 Amendment 

Amendment by Pub. L. 90-168 effective on first day of 
first calendar month following date of enactment of 
Pub. I_j. 90-168, which was approved Dec. 1, 1967, see sec- 
tion 7 of Pub. L. 90-168, set out as a note under section 
138 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 10303. Navy Reserve Policy Board 

A Navy Reserve Policy Board shall be con- 
vened at least once annually at the seat of gov- 
ernment to consider, recommend, and report to 
the Secretary of the Navy on reserve policy 
matters. At least half of the members of the 
Board must be officers of the Navy Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(1), Oct. 5, 1994, 108 Stat. 2981; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(DD), 
(3)(H), Jan. 6, 2006, 119 Stat. 3233, 3234.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5251(c) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

Amendments 

2006— Pub. L. 109-163, § 515(b)(3)(H), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(DD), substituted "Navy Re- 
serve" for "Naval Reserve" in two places in text. 

§ 10304. Marine Corps Reserve Policy Board 

A Marine Corps Reserve Policy Board shall be 
convened at least once annually at the seat of 
government to consider, recommend, and report 
to the Secretary of the Navy on reserve policy 
matters. At least half of the members of the 
Board must be officers of the Marine Corps Re- 
serve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(1), Oct. 5, 1994, 108 Stat. 2981.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5252(c) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(3)(A). 

§ 10305. Air Force Reserve Forces Policy Commit- 
tee 

(a) There is in the Office of the Secretary of 
the Air Force an Air Reserve Forces Policy 
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Committee on Air National Guard and Air Force 
Reserve Policy. The Committee shall review and 
comment upon major policy matters directly af- 
fecting the reserve components and the mobili- 
zation preparedness of the Air Force. The Com- 
mittee's comments on such policy matters shall 
accompany the final report regarding any such 
matters submitted to the Secretary of the Air 
Force and the Chief of Staff. 

(b) The committee consists of officers in the 
grade of colonel or above, as follows: 

(1) five members of the Regular Air Force on 
duty with the Air Staff; 

(2) five members of the Air National Guard 
of the United States not on active duty; and 

(3) five members of the Air Force Reserve 
not on active duty. 

(c) The members of the Committee shall select 
the Chairman from among the members on the 
Committee not on active duty. 

(d) A majority of the members of the Commit- 
tee shall act whenever matters affecting both 
the Air National Guard of the United States and 
Air Force Reserve are being considered. How- 
ever, when any matter solely affecting one of 
the Air Force Reserve components is being con- 
sidered, it shall be acted upon only by the Sub- 
committee on Air National Guard Policy or the 
Subcommittee on Air Force Reserve Policy, as 
appropriate. 

(e) The Subcommittee on Air National Guard 
Policy consists of the members of the Commit- 
tee other than the Air Force Reserve members. 

(f) The Subcommittee on Air Force Reserve 
Policy consists of the members of the Commit- 
tee other than the Air National Guard members. 

(g) Membership on the Air Staff Committee is 
determined by the Secretary of the Air Force 
and is for a minimum period of three years. Ex- 
cept in the case of members of the Committee 
from the Regular Air Force, the Secretary of the 
Air Force, when appointing new members, shall 
insure that among the officers of each compo- 
nent on the Committee there will at all times be 
two or more members with more than one year 
of continuous service on the Committee. 

(h) There shall be not less than 10 officers of 
the Air National Guard of the United States and 
the Air Force Reserve on duty with the Air 
Staff, one-half of whom shall be from each of 
those components. These officers shall be con- 
sidered as additional members of the Air Staff 
while on that duty. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 491, §8033; Pub. 
L. 85-861, §33(a)(17), Sept. 2, 1958, 72 Stat. 1565; 
Pub. L. 90-168, §2(21), Dec. 1, 1967, 81 Stat. 525; re- 
numbered § 8021 and amended Pub. L. 99-433, title 
V, § 521(a)(6), Oct. 1, 1986, 100 Stat. 1059; renum- 
bered §10305, Pub. L. 103-337, div. A, title XVI, 
§ 1661(b)(2)(B), Oct. 5, 1994, 108 Stat. 2981.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 



8033(a) 
8033(b) 
8033(c) 
8033(d) 
8033(e) 

8033(f) 



Source (U.S. Code) 



10 



(1st par., less last 37 
words). 
10:38 (last 37 words of 1st 
par.). 

10:38 (1st sentence, less 
proviso, of 2d par.). 

10:38 (proviso of 1st sen- 
tence of 2d par.). 

10:38 (2d sentence, and 3d 
sentence less proviso, 
of 2d par.). 

10:38 (proviso of 3d sen- 
tence, and last sen- 
tence, of 2d par.). 

5:626(f>. 



Source (Statutes at Large) 



June 3, 1916, ch. 134, §5 
(less last par.); June 4, 
1920, ch. 227, subch. I, 
§5 (1st 7 pars.); Sept. 
22, 1922, ch. 423. §1, 
July 2, 1926. ch. 721, §5; 
May 21, 1928, ch. 647; 
added June 15. 1933, ch. 
87, §2 (less last par.), 48 
Stat. 153; June 3. 1938, 
ch. 319; July 14, 1939. 
ch. 269; June 28, 1950. 
ch. 383, § 401(b). 64 Stat. 
271. 

July 26, 1947, ch. 343. 
§ 207(f), 61 Stat. 503. 



In subsection (a), the words "the following subjects" 
are inserted for clarity. 

In subsections (a) and (c), the words "of officers", 
after the word "committee", are inserted for clarity. 
The words "and of" are substituted for the words "to 
which shall be added". 

In subsection (e), the words "For the purpose speci- 
fied herein" are omitted as surplusage. The words "on 
that duty" are substituted for the words "so serving". 

In subsection (g), the word "perform" is substituted 
for the words "be charged with". All of 5:626(f) except 
the first proviso of the first sentence is omitted as exe- 
cuted. The words "Territories, Puerto Rico, the Canal 
Zone, and the District of Columbia" are inserted to 
conform to other sections of this title which, in de- 
scribing the National Guard, also Include these juris- 
dictions. 

1958 Act 

The change Is necessary to make subsection (d) coex- 
tensive with subsection (c), to which it was a proviso in 
the source law, the Act of June 3, 1916, chapter 134, sec- 
tion 5 (1st sentence of 2d par.) (formerly 10 U.S.C. 38 
(1st sentence of 2d par.)). 

Amendments 

1994— Pub. L. 103-337 renumbered section 8021 of this 
title as this section. 

1986— Pub. L. 99-433, § 521(a)(6)(C), renumbered section 
8033 of this title as this section, and substituted "Air 
Force Reserve Forces Policy Committee" for "Reserve 
components of Air Force; policies and regulations for 
government of: functions of National Guard Bureau 
with respect to Air National Guard" in section catch- 
line. 

Subsec. (a). Pub. L. 99-433, § 521(a)(6)(A), substituted 
"Policy. The Committee" for "Policy which", inserted 
"and the mobilization preparedness", and substituted 
"Air Force. The" for "Air Force and the" and "Sec- 
retary of the Air Force and the Chief of Staff" for 
"Chief of Staff, and the Assistant Secretary responsible 
for reserve affairs". 

Subsec. (b)(2). Pub. L. 99-433, § 521(a)(6)(B), Inserted 
"and" after the semicolon. 

1967 — Pub. L. 90-168 amended section generally, and 
among other changes, redesignated subsec. (e) as (h) 
and Increased from seven to eight the number of sub- 
sees. In the section and in such subsecs. (a)-(h) restated 
with certain changes the existing authority relating to 
the Staff Committee on Air Force Reserve Policy with- 
in the Office of the Secretary of the Air Force, reduced 
the membership of the Committee from 21 to 15, re- 
duced the grade requirements so as to permit inclusion 
of colonels, and provided that the Committee review 
and comment on all major policies affecting Air Force 
Reserve matters and that the Committee comments ac- 
company any final submission to the Chief of Staff and 
Assistant Secretary responsible for Reserve matters. 

1958— Subsec. (d). Pub. L. 85-861 substituted "affect- 
ing the organization, distribution, training, appoint- 
ment, assignment, promotion, or discharge of members 
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of the Air Force Reserve and those of either" for "af- 
fecting- the Air Force Reserve and either". 

Effective Date of 1967 Amendment 

For effective date of amendment by Pub. L. 90-168, 
see section 7 of Pub. L. 90-168, set out as a note under 
section 138 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

CHAPTER 1011— NATIONAL GUARD BUREAU 

Sec. 

10501. National Guard Bureau. 

10502. Chief of the National Guard Bureau: appoint- 

ment; adviser on National Guard matters; 
grade; succession. 

10503. Functions of National Guard Bureau: charter. 

10504. Chief of National Guard Bureau: annual re- 

port. 

10505. Vice Chief of the National Guard Bureau. 

10506. Other senior National Guard Bureau officers. 

10507. National Guard Bureau: assignment of offi- 

cers of regular or reserve components. 

10508. National Guard Bureau: general provisions. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, § 511(d)(2), Dec. 31. 
2011, 125 Stat. 1393, substituted "Vice Chief of the Na- 
tional Guard Bureau" for "Director of the Joint Staff 
of the National Guard Bureau" in item 10505. 

2008— Pub. L. 110-181, div. A, title XVIII, §§ 1812(b)(2), 
1813(c)(2), Jan. 28, 2008, 122 Stat. 497, 498, substituted 
"Functions of National Guard Bureau: charter" for 
"Functions of National Guard Bureau: charter from 
Secretaries of the Army and Air Force" in item 10503 
and added item 10508. 

2004— Pub. L. 108-375, div. A, title V, §§ 507(b)(2), 
508(c)(2), Oct. 28, 2004, 118 Stat. 1876, 1877, inserted 
"; succession" after "grade" in item 10502 and sub- 
stituted "Director of the Joint Staff" for "Vice Chief" 
in item 10505. 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(5), 
(7)(B), Feb. 10, 1996, 110 Stat. 496, inserted "Sec." at top 
of column of section numbers and struck out item 10508 
"Definition". 

1994— Pub. L. 103-337, div. A, title XVI, § 1661(c)(1)(B), 
Oct. 5, 1994, 108 Stat. 2982, added item 10507. 

§ 10501. National Guard Bureau 

(a) National Guard Bureau. — There is in the 
Department of Defense the National Guard Bu- 
reau, which is a joint activity of the Depart- 
ment of Defense. 

(b) Purposes. — The National Guard Bureau is 
the channel of communications on all matters 
pertaining to the National Guard, the Army Na- 
tional Guard of the United States, and the Air 
National Guard of the United States between (1) 
the Department of the Army and Department of 
the Air Force, and (2) the several States. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2824; amended Pub. L. 
110-181, div. A, title XVIII, § 1812(a), Jan. 28, 2008, 
122 Stat. 497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3040(a) of this title, prior to repeal by 
Pub. L. 103-337, § 904(b)(1). 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "joint 
activity of the Department of Defense" for "joint bu- 



reau of the Department of the Army and the Depart- 
ment of the Air Force". 

Effective Date 

Section 904(d) of Pub. L. 103-337, as amended by Pub. 
L. 104-106, div. A, title XV, § 1504(a)(6), Feb. 10, 1996, 110 
Stat. 513, provided that: "The provisions of chapter 1011 
of title 10, United States Code, as added by subsection 
(a), shall become effective, and the repeal made by sub- 
section (b) [repealing section 3040 of this title] and the 
amendment made by subsection (c) [amending section 
108 of Title 32, National Guard] shall take effect, at the 
end of the 90-day period beginning on the date of the 
enactment of this Act [Oct. 5, 1994]." 

§ 10502. Chief of the National Guard Bureau: ap- 
pointment; adviser on National Guard mat- 
ters; grade; succession 

(a) Appointment.— There is a Chief of the Na- 
tional Guard Bureau, who is responsible for the 
organization and operations of the National 
Guard Bureau. The Chief of the National Guard 
Bureau is appointed by the President, by and 
with the advice and consent of the Senate. Such 
appointment shall be made from officers of the 
Army National Guard of the United States or 
the Air National Guard of the United States 
who — 

(1) are recommended for such appointment 
by their respective Governors or, in the case of 
the District of Columbia, the commanding 
general of the District of Columbia National 
Guard; 

(2) are recommended for such appointment 
by the Secretary of the Army or the Secretary 
of the Air Force; 

(3) have had at least 10 years of federally 
recognized commissioned service in an active 
status in the National Guard; 

(4) are in a grade above the grade of briga- 
dier general; 

(5) are determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience; 

(6) are determined by the Secretary of De- 
fense to have successfully completed such 
other assignments and experiences so as to 
possess a detailed understanding of the status 
and capabilities of National Guard forces and 
the missions of the National Guard Bureau as 
set forth in section 10503 of this title; 

(7) have a level of operational experience in 
a position of significant responsibility, profes- 
sional military education, and demonstrated 
expertise in national defense and homeland de- 
fense matters that are commensurate with the 
advisory role of the Chief of the National 
Guard Bureau; and 

(8) possess such other qualifications as the 
Secretary of Defense shall prescribe for pur- 
poses of this section. 

(b) Term of Office.— (1) An officer appointed 
as Chief of the National Guard Bureau serves at 
the pleasure of the President for a term of four 
years. An officer may be reappointed as Chief of 
the National Guard Bureau. 

(2) Except as provided in section 14508(d) of 
this title, while holding the office of Chief of the 
National Guard Bureau, the Chief of the Na- 
tional Guard Bureau may not be removed from 
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the reserve active-status list, or from an active 
status, under any provision of law that other- 
wise would require such removal due to comple- 
tion of a specified number of years of service or 
a specified number of years of service in grade. 

(c) Advisor on National Guard Matters. — The 
Chief of the National Guard Bureau is — 

(1) a principal advisor to the Secretary of 
Defense, through the Chairman of the Joint 
Chiefs of Staff, on matters involving non-fed- 
eralized National Guard forces and on other 
matters as determined by the Secretary of De- 
fense; and 

(2) the principal adviser to the Secretary of 
the Army and the Chief of Staff of the Army, 
and to the Secretary of the Air Force and the 
Chief of Staff of the Air Force, on matters re- 
lating to the National Guard, the Army Na- 
tional Guard of the United States, and the Air 
National Guard of the United States. 

(d) Member of Joint Chiefs of Staff. — As a 
member of the Joint Chiefs of Staff, the Chief of 
the National Guard Bureau has the specific re- 
sponsibility of addressing matters involving 
non-Federalized National Guard forces in sup- 
port of homeland defense and civil support mis- 
sions. 

(e) Grade and Exclusion From General and 
Flag Officer Authorized Strength. — (1) The 
Chief of the National Guard Bureau shall be ap- 
pointed to serve in the grade of general. 

(2) The Secretary of Defense shall designate, 
pursuant to subsection (b) of section 526 of this 
title, the position of Chief of the National Guard 
Bureau as one of the general officer and flag of- 
ficer positions to be excluded from the limita- 
tions in subsection (a) of such section. 

(f) Succession.— (1) When there is a vacancy in 
the office of the Chief of the National Guard Bu- 
reau or in the absence or disability of the Chief, 
the Vice Chief of the National Guard Bureau 
acts as Chief and performs the duties of the 
Chief until a successor is appointed or the ab- 
sence or disability ceases. 

(2) When there is a vacancy in the offices of 
both the Chief and the Vice Chief of the Na- 
tional Guard Bureau or in the absence or dis- 
ability of both the Chief and the Vice Chief of 
the National Guard Bureau, or when there is a 
vacancy in one such office and in the absence or 
disability of the officer holding the other, the 
senior officer of the Army National Guard of the 
United States or the Air National Guard of the 
United States on duty with the National Guard 
Bureau shall perform the duties of the Chief 
until a successor to the Chief or Vice Chief is ap- 
pointed or the absence or disability of the Chief 
or Vice Chief ceases, as the case may be. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2824; amended Pub. L. 
108-375, div. A, title V, § 507(a), (b)(1), Oct. 28, 
2004, 118 Stat. 1876; Pub. L. 110-181, div. A, title 
XVIII, §§1811, 1825(c)(2), Jan. 28, 2008, 122 Stat. 
496, 502; Pub. L. 112-81, div. A, title V, 
§§ 511(a)(1), (2), 512(b), Dec. 31, 2011, 125 Stat. 1391, 
1393.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3040(a)-(c) of this title, prior to repeal 
by Pub. L. 103-337, § 904(b)(1). 



Amendments 

2011— Subsec. (d). Pub. L. 112-81, §512(b)(2) added sub- 
sec (d). Former subsec. (d) redesignated (e). 

Pub. L. 112-81, § 511(a)(1), amended subsec. (d) gener- 
ally. Prior to amendment, text read as follows: "The 
Chief of the National Guard Bureau shall be appointed 
to serve in the grade of general." 

Subsec. (e). Pub. L. 112-81, § 512(b)(1), redesignated 
subsec. (d) as (e). Former subsec. (e) redesignated (f). 

Pub. L. 112-81, § 511(a)(2), amended subsec. (e) gener- 
ally. Prior to amendment, text related to succession for 
office of Chief of the National Guard Bureau. 

Subsec. (f). Pub. L. 112-81, § 512(b)(1), redesignated 
subsec. (e) as (f). 

2008— Subsec. (a). Pub. L. 110-181, § 1811(a), added pars. 
(1) to (8) and struck out former pars. (1) to (3) which 
read as follows: 

"(1) are recommended for such appointment by their 
respective Governors or, in the case of the District of 
Columbia, the commanding general of the District of 
Columbia National Guard; 

"(2) have had at least 10 years of federally recognized 
commissioned service in an active status in the Na- 
tional Guard; and 

"(3) are in a grade above the grade of brigadier gen- 
eral." 

Subsec. (b). Pub. L. 110-181, § 1825(c)(2), inserted par. 
(1) designation before "An officer appointed" and sub- 
stituted "(2) Except as provided in section 14508(d) of 
this title, while holding the office of Chief of the Na- 
tional Guard Bureau" for "While holding that office". 

Pub. L. 110-181, § 1811(c), struck out "An officer may 
not hold that office after becoming 64 years of age." 
after "four years." 

Subsec. (c). Pub. L. 110-181, § 1811(d), amended subsec. 
(c) generally. Prior to amendment, text read as follows: 
"The Chief of the National Guard Bureau is the prin- 
cipal adviser to the Secretary of the Army and the 
Chief of Staff of the Army, and to the Secretary of the 
Air Force and the Chief of Staff of the Air Force, on 
matters relating to the National Guard, the Army Na- 
tional Guard of the United States, and the Air National 
Guard of the United States." 

Subsec. (d). Pub. L. 110-181, § 1811(b), substituted 
"general" for "lieutenant general". 

2004— Pub. L. 108-375, § 507(b)(1), inserted 
"; succession" after "grade" In section catchline. 

Subsec. (e). Pub. L. 108-375, § 507(a), added subsec. (e). 

§ 10503. Functions of National Guard Bureau: 
charter 

The Secretary of Defense, in consultation with 
the Chairman of the Joint Chiefs of Staff, the 
Secretary of the Army, and the Secretary of the 
Air Force, shall develop and prescribe a charter 
for the National Guard Bureau. The charter 
shall reflect the full scope of the duties and ac- 
tivities of the Bureau, including the following 
matters: 

(1) Allocating unit structure, strength au- 
thorizations, and other resources to the Army 
National Guard of the United States and the 
Air National Guard of the United States. 

(2) The role of the National Guard Bureau in 
support of the Secretary of the Army and the 
Secretary of the Air Force. 

(3) Prescribing the training discipline and 
training requirements for the Army National 
Guard and the Air National Guard and the al- 
location of Federal funds for the training of 
the Army National Guard and the Air Na- 
tional Guard. 

(4) Ensuring that units and members of the 
Army National Guard and the Air National 
Guard are trained by the States in accordance 
with approved programs and policies of, and 
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guidance from, the Chief, the Secretary of the 
Army, and the Secretary of the Air Force. 

(5) Monitoring and assisting the States in 
the organization, maintenance, and operation 
of National Guard units so as to provide well- 
trained and well-equipped units capable of 
augmenting the active forces in time of war or 
national emergency. 

(6) Planning and administering the budget 
for the Army National Guard of the United 
States and the Air National Guard of the 
United States. 

(7) Supervising the acquisition and supply 
of, and accountability of the States for, Fed- 
eral property issued to the National Guard 
through the property and fiscal officers des- 
ignated, detailed, or appointed under section 
708 of title 32. 

(8) Granting and withdrawing, in accordance 
with applicable laws and regulations, Federal 
recognition of (A) National Guard units, and 
(B) officers of the National Guard. 

(9) Establishing policies and programs for 
the employment and use of National Guard 
technicians under section 709 of title 32. 

(10) Supervising and administering the Ac- 
tive Guard and Reserve program as it pertains 
to the National Guard. 

(11) Issuing directives, regulations, and pub- 
lications consistent with approved policies of 
the Army and Air Force, as appropriate. 

(12) Facilitating and supporting the training 
of members and units of the National Guard to 
meet State requirements. 

(13) (A) Assisting the Secretary of Defense in 
facilitating and coordinating with the entities 
listed in subparagraph (B) the use of National 
Guard personnel and resources for operations 
conducted under title 32, or in support of State 
missions. 

(B) The entities listed in this subparagraph 
for purposes of subparagraph (A) are the fol- 
lowing: 

(i) Other Federal agencies. 

(ii) The Adjutants General of the States. 

(iii) The United States Joint Forces Com- 
mand. 

(iv) The combatant command the geo- 
graphic area of responsibility of which in- 
cludes the United States. 

(14) Such other functions as the Secretary of 
Defense may prescribe. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2825; amended Pub. L. 
110-181, div. A, title XVIII, § 1813(a)-(c)(l), Jan. 
28, 2008, 122 Stat. 497, 498.) 

Amendments 

2008— Pub. L. 110-181, § 1813(c)(1), substituted "char- 
ter" for "charter from Secretaries of the Army and Air 
Force" in section catchline. 

Pub. L. 110-181, § 1813(b)(1), in introductory provisions, 
substituted "The Secretary of Defense, in consultation 
with the Chairman of the Joint Chiefs of Staff, the Sec- 
retary of the Army, and the Secretary of the Air Force, 
shall develop" for "The Secretary of the Army and the 
Secretary of the Air Force shall jointly develop" and 
"reflect the full scope of the duties and activities of the 
Bureau, including'" for "cover". 

Pars. (2) to (14). Pub. L. 110-181, § 1813(a), (b)(2), added 
pars. (2) and (13), redesignated former pars. (2) to (11) as 
(3) to (12), respectively, and former par. (12) as (14), and 



substituted "the Secretary of Defense" for "the Sec- 
retaries" in par. (14). 

Annual Preparation of Future Years Defense 
Plan 

Pub. L. 104-196, §123, Sept. 16, 1996, 110 Stat. 2392, pro- 
vided that: "The National Guard Bureau shall annually 
prepare a future years defense plan based on the re- 
quirement and priorities of the National Guard: Pro- 
vided, That this plan shall be presented to the commit- 
tees of Congress concurrent with the President's budget 
submission for each fiscal year." 

§ 10504. Chief of National Guard Bureau: annual 
report 

(a) Annual Report.— The Chief of the Na- 
tional Guard Bureau shall submit to the Sec- 
retary of Defense, through the Secretaries of the 
Army and the Air Force, an annual report on 
the state of the National Guard and the ability 
of the National Guard to meet its missions. The 
report shall be prepared in conjunction with the 
Secretary of the Army and the Secretary of the 
Air Force and may be submitted in classified 
and unclassified versions. 

(b) Submission of Report to Congress. — The 
Secretary of Defense shall transmit the annual 
report of the Chief of the National Guard Bureau 
to Congress, together with such comments on 
the report as the Secretary considers appro- 
priate. The report shall be transmitted at the 
same time each year that the annual report of 
the Secretary under section 113(c) of this title is 
submitted to Congress. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2825.) 

§ 10505. Vice Chief of the National Guard Bureau 

(a) Appointment.— (1) There is a Vice Chief of 
the National Guard Bureau, appointed by the 
President, by and with the advice and consent of 
the Senate. The appointment shall be made from 
officers of the Army National Guard of the 
United States or the Air National Guard of the 
United States who — 

(A) are recommended for such appointment 
by their respective Governors or, in the case of 
the District of Columbia, the commanding 
general of the District of Columbia National 
Guard; 

(B) are recommended by the Secretary of the 
Army, in the case of officers of the Army Na- 
tional Guard of the United States, or by the 
Secretary of the Air Force, in the case of offi- 
cers of the Air National Guard of the United 
States, and by the Secretary of Defense; 

(C) are determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience; 

(D) have had at least 10 years of federally 
recognized commissioned service in an active 
status in the National Guard; and 

(E) are in a grade above the grade of briga- 
dier general. 

(2) The Chief of the National Guard Bureau 
and the Vice Chief of the National Guard Bureau 
may not both be members of the Army or of the 
Air Force. 

(3) (A) Except as provided in subparagraph (B), 
an officer appointed as Vice Chief of the Na- 
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tional Guard Bureau serves for a term of four 
years, but may be removed from office at any 
time for cause. 

(B) The term of the Vice Chief of the National 
Guard Bureau shall end upon the appointment of 
a Chief of the National Guard Bureau who is a 
member of the same armed force as the Vice 
Chief. 

(4) The Secretary of Defense may waive the re- 
strictions in paragraph (2) and the provisions of 
paragraph (3)(B) for a limited period of time to 
provide for the orderly transition of officers ap- 
pointed to serve in the positions of Chief of the 
National Guard Bureau and the Vice Chief of the 
National Guard Bureau. 

(b) Duties.— The Vice Chief of the National 
Guard Bureau performs such duties as may be 
prescribed by the Chief of the National Guard 
Bureau. 

(c) Grade and Exclusion From General and 
Flag Officer Authorized Strength.— (1) The 
Vice Chief of the National Guard Bureau shall 
be appointed to serve in the grade of lieutenant 
general. 

(2) The Secretary of Defense shall designate, 
pursuant to subsection (b) of section 526 of this 
title, the position of Vice Chief of the National 
Guard Bureau as one of the general officer and 
flag officer positions to be excluded from the 
limitations in subsection (a) of such section. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2826; amended Pub. L. 
108-375, div. A, title V, §§ 507(c), 508(a)-(b)(3), 
(c)(1), Oct. 28, 2004, 118 Stat. 1876, 1877; Pub. L. 
112-81, div. A, title V, § 511(b), (c)(1), (d)(1), Dec. 
31, 2011, 125 Stat. 1392, 1393.) 

Amendments 

2011— Pub. L. 112-81, §511(d)(l), substituted "Vice 
Chief of the National Guard Bureau" for "Director of 
the Joint Staff of the National Guard Bureau" in sec- 
tion catchllne. 

Subsec. (a)(1). Pub. L. 112-81, § 511(b)(1), substituted 
"Vice Chief of the National Guard Bureau, appointed 
by the President, by and with the advice and consent of 
the Senate. The appointment shall be made from" for 
"Director of the Joint Staff of the National Guard Bu- 
reau, selected by the Secretary of Defense from" in In- 
troductory provisions. 

Subsec. (a)(1)(B) to (E). Pub. L. 112-81, § 511(b)(2), 
added subpars. (B) and (C), redesignated former sub- 
pars. (B) and (C) as (D) and (B), respectively, and sub- 
stituted "brigadier general" for "colonel" In supar. (E). 

Subsec. (a)(2) to (4). Pub. L. 112-81, § 511(c)(1)(A), sub- 
stituted "Vice Chief" for "Director of the Joint Staff" 
wherever appearing and substituted "as the Vice Chief" 
for "as the Director" in par. (3)(B). 

Subsec. (b). Pub. L. 112-81, § 511(c)(1)(B), substituted 
"Vice Chief" for "Director of the Joint Staff". 

Subsec. (c). Pub. L. 112-81, § 511(b)(3), amended subsec. 
(c) generally. Prior to amendment, text read as follows: 
"The Director of the Joint Staff of the National Guard 
Bureau shall be appointed to serve in the grade of 
major general." 

2004— Pub. L. 108-375, §508(o)(l), substituted "Director 
of the Joint Staff" for "Vice Chief" in section catch- 
line. 

Subsec. (a)(1). Pub. L. 108-375, § 508(a), substituted 
"Director of the Joint Staff" for "Vice Chief" in intro- 
ductory provisions. 

Subsec. (a)(2). Pub. L. 108-375, § 508(b)(3), substituted 
"Chief of the National Guard Bureau and the Director 
of the Joint Staff of the National Guard Bureau" for 
"Chief and Vice Chief of the National Guard Bureau". 

Subsec. (a)(3)(A). Pub. L. 108-375, § 508(b)(1), sub- 
stituted "Director of the Joint Staff" for "Vice Chief". 



Subsec. (a)(3)(B). Pub. L. 108-375, § 508(b)(1), (2), sub- 
stituted "Director of the Joint Staff" for "Vice Chief" 
and "as the Director" for "as the Vice Chief". 

Subsec. (a)(4). Pub. L. 108-375, § 508(b)(3), substituted 
"Chief of the National Guard Bureau and the Director 
of the Joint Staff of the National Guard Bureau" for 
"Chief and Vice Chief of the National Guard Bureau". 

Subsecs. (b), (c). Pub. L. 108-375, § 508(b)(1), sub- 
stituted "Director of the Joint Staff" for "Vice Chief". 

Subsecs. (d), (e). Pub. L. 108-375, § 507(c), struck out 
subsecs. (d) and (e) which related to functions as acting 
Chief and succession after Chief and Vice Chief, respec- 
tively. 

Change of Name 

Pub. L. 112-81, div. A, title V, § 511(c)(3), Dec. 31, 2011, 
125 Stat. 1393, provided that: "Any reference in any law, 
regulation, document, paper, or other record of the 
United States to the Director of the Joint Staff of the 
National Guard Bureau shall be deemed to be a ref- 
erence to the Vice Chief of the National Guard Bu- 
reau." 

Pub. L. 108-375, div. A, title V, § 508(d), Oct. 28, 2004, 
118 Stat. 1877, provided that: "Any reference in any law, 
regulation, document, paper, or other record of the 
United States to the Vice Chief of the National Guard 
Bureau shall be deemed to be a reference to the Direc- 
tor of the Joint Staff of the National Guard Bureau." 

Treatment of Current Director of the Joint 
Staff of the National Guard Bureau 

Pub. L. 112-81, div. A, title V, § 511(e), Dec. 31, 2011, 125 
Stat. 1393, provided that: "The officer who is serving as 
Director of the Joint Staff of the National Guard Bu- 
reau on the date of the enactment of this Act [Dec. 31, 
2011] shall serve, in the grade of major general, as act- 
ing Vice Chief of the National Guard Bureau until the 
appointment of a Vice Chief of the National Guard Bu- 
reau in accordance with subsection (a) of section 10505 
of title 10, United States Code, as amended by sub- 
section (b). Notwithstanding the amendment made by 
subsection (b)(3) [amending this section], the acting 
Vice Chief of the National Guard Bureau shall not be 
excluded from the limitations in section 526(a) of such 
title." 

§ 10506. Other senior National Guard Bureau offi- 
cers 

(a) Additional General Officers. — (1) In ad- 
dition to the Chief and Vice Chief of the Na- 
tional Guard Bureau, there shall be assigned to 
the National Guard Bureau — 

(A) two general officers selected by the Sec- 
retary of the Army from officers of the Army 
National Guard of the United States who have 
been nominated by their respective Governors 
or, in the case of the District of Columbia, the 
commanding general of the District of Colum- 
bia National Guard, the senior of whom shall 
be appointed in accordance with paragraph (3), 
shall hold the grade of lieutenant general 
while so serving, and shall serve as Director, 
Army National Guard, with the other serving 
as Deputy Director, Army National Guard; and 

(B) two general officers selected by the Sec- 
retary of the Air Force from officers of the Air 
National Guard of the United States who have 
been nominated by their respective Governors 
or, in the case of the District of Columbia, the 
commanding general of the District of Colum- 
bia National Guard, the senior of whom shall 
be appointed in accordance with paragraph (3), 
shall hold the grade of lieutenant general 
while so serving, and shall serve as Director, 
Air National Guard, with the other serving as 
Deputy Director, Air National Guard. 
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(2) The officers so selected shall assist the 
Chief of the National Guard Bureau in carrying 
out the functions of the National Guard Bureau 
as they relate to their respective branches. 

(3) (A) The President, by and with the advice 
and consent of the Senate, shall appoint the Di- 
rector, Army National Guard, from general offi- 
cers of the Army National Guard of the United 
States and shall appoint the Director, Air Na- 
tional Guard, from general officers of the Air 
National Guard of the United States. 

(B) The Secretary of Defense may not rec- 
ommend an officer to the President for appoint- 
ment as Director, Army National Guard, or as 
Director, Air National Guard, unless the offi- 
cer — 

(i) is recommended by the Secretary of the 
military department concerned; and 

(ii) is determined by the Chairman of the 
Joint Chiefs of Staff, in accordance with cri- 
teria and as a result of a process established 
by the Chairman, to have significant joint 
duty experience. 

(C) An officer on active duty for service as the 
Director, Army National Guard, or the Director, 
Air National Guard, shall be counted for pur- 
poses of the grade limitations under sections 525 
and 526 of this title. 

(D) Until December 31, 2006, the Secretary of 
Defense may waive clause (ii) of subparagraph 
(B) with respect to the appointment of an officer 
as Director, Army National Guard, or as Direc- 
tor, Air National Guard, if the Secretary of the 
military department concerned requests the 
waiver and, in the judgment of the Secretary of 
Defense — 

(i) the officer is qualified for service in the 
position; and 

(ii) the waiver is necessary for the good of 
the service. 

Any such waiver shall be made on a case-by-case 
basis. 

(E) The Director, Army National Guard, and 
the Director, Air National Guard, are appointed 
for a period of four years, but may be removed 
for cause at any time. An officer serving as ei- 
ther Director may be reappointed for one addi- 
tional four-year period. 

(b) Other Officers. — There are in the Na- 
tional Guard Bureau a legal counsel, a comptrol- 
ler, and an inspector general, each of whom 
shall be appointed by the Chief of the National 
Guard Bureau. They shall perform such duties as 
the Chief may prescribe. 

(Added Pub. L. 103-337, div. A, title IX, § 904(a), 
Oct. 5, 1994, 108 Stat. 2827; amended Pub. L. 
106-65, div. A, title V, § 554(f), Oct. 5, 1999, 113 
Stat. 617; Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(e)], Oct. 30, 2000, 114 Stat. 1654, 1654A-105; 
Pub. L. 107-314, div. A, title V, § 501(a), Dec. 2, 
2002, 116 Stat. 2529; Pub. L. 108-375, div. A, title 
V, §§ 508(b)(4), 536(a), Oct. 28, 2004, 118 Stat. 1877, 
1901; Pub. L. 112-81, div. A, title V, § 511(c)(2), 
Dec. 31, 2011, 125 Stat. 1393.) 

Amendments 

2011— Subsec. (a)(1). Pub. L. 112-81 substituted "Chief 
and Vice Chief" for "Chief of the National Guard Bu- 
reau and the Director of the Joint Staff". 

2004— Subsec. (a)(1). Pub. L. 108-375, § 508(b)(4), sub- 
stituted "Chief of the National Guard Bureau and the 



Director of the Joint Staff of the National Guard Bu- 
reau" for "Chief and "Vice Chief of the National Guard 
Bureau" in introductory provisions. 

Subsec. (a)(3)(D). Pub. L. 108-375, § 536(a), substituted 
"December 31, 2006" for "December 31, 2004". 

2002— Subsec. (a)(3)(D). Pub. L. 107-314 substituted 
"December 31, 2004" for "October 1, 2003". 

2000— Subsec. (a)(1). Pub. L. 106-398, §1 [[div. A], title 
V, §507(e)(l)], substituted "shall be appointed in accord- 
ance with paragraph (3), shall hold the grade of lieuten- 
ant general while so serving, and shall" for "while so 
serving shall hold the grade of major general or, if ap- 
pointed to that position in accordance with section 
12505(a)(2) of this title, the grade of lieutenant general, 
and" in subpars. (A) and (B). 

Subsec. (a)(3). Pub. L. 106-398, §1 [[div. A], title V, 
§ 507(e)(2)], added par. (3). 

1999— Subsec. (a)(1)(A), (B). Pub. L. 106-65 inserted 
"or, if appointed to that position in accordance with 
section 12505(a)(2) of this title, the grade of lieutenant 
general," after "major general". 

effective Date of 1999 Amendment; Applicability 
to Incumbents 

Amendment by Pub. L. 106-65 effective 60 days after 
Oct. 5, 1999, with special provision for an officer who is 
a covered position incumbent who is appointed under 
that amendment to the grade of lieutenant general or 
vice admiral, see section 554(g), (h) of Pub. L. 106-65, set 
out as a note under section 3038 of this title. 

§ 10507. National Guard Bureau: assignment of 
officers of regular or reserve components 

Except as provided in section 12402(b) of this 
title, the President may assign to duty in the 
National Guard Bureau as many regular or re- 
serve officers of the Army or Air Force as he 
considers necessary. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1661(c)(1)(A), Oct. 5, 1994, 108 Stat. 2982; amend- 
ed Pub. L. 104-106, div. A, title XV, § 1501(b)(6), 
Feb. 10, 1996, 110 Stat. 496.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3541 and 8541 of this title, prior to re- 
peal by Pub. L. 103-337, § 1661(c)(2). 

Amendments 

1996— Pub. L. 104-106 substituted "12402(b)" for 
"124402(b)" and "Air Force" for "Air Forces". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 10508. National Guard Bureau: general provi- 
sions 

The manpower requirements of the National 
Guard Bureau as a joint activity of the Depart- 
ment of Defense shall be determined in accord- 
ance with regulations prescribed by the Sec- 
retary of Defense, in consultation with the 
Chairman of the Joint Chiefs of Staff. 

(Added Pub. L. 110-181, div. A, title XVIII, 
§ 1812(b)(1), Jan. 28, 2008, 122 Stat. 497.) 
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Prior Provisions 

A prior section 10508, added Pub. L. 103-337, div. A, 
title IX, § 904(a), Oct. 5, 1994, 108 Stat. 2827, defined 
"State" for purposes of this chapter, prior to repeal by 
Pub. L. 104-106, div. A, title XV, § 1501(b)(7)(A), Feb. 10, 
1996, 110 Stat. 496. 

CHAPTER 1013— BUDGET INFORMATION AND 
ANNUAL REPORTS TO CONGRESS 

Sec. 

10541. National Guard and reserve component equip- 

ment: annual report to Congress. 

10542. Army National Guard combat readiness: an- 

nual report. 

10543. National Guard and reserve component equip- 

ment procurement and military construc- 
tion funding: inclusion in future-years de- 
fense program. 

Amendments 

1996— Pub. L. 104-201, title XII, § 1257(a)(2), Sept. 23, 
1996, 110 Stat. 2699, added item 10543. 

§ 10541. National Guard and reserve component 
equipment: annual report to Congress 

(a) The Secretary of Defense shall submit to 
the Congress each year, not later than March 15, 
a written report concerning' the equipment of 
the National Guard and the reserve components 
of the armed forces for each of the three suc- 
ceeding fiscal years. 

(b) Each report under this section shall in- 
clude the following: 

(1) Recommendations as to the type and 
quantity of each major item of equipment 
which should be in the inventory of the Se- 
lected Reserve of the Ready Reserve of each 
reserve component of the armed forces. 

(2) A statement of the quantity and average 
age of each type of major item of equipment 
which is expected to be physically available in 
the inventory of the Selected Reserve of the 
Ready Reserve of each reserve component as 
of the beginning of each fiscal year covered by 
the report. 

(3) A statement of the quantity and cost of 
each type of major item of equipment which is 
expected to be procured for the Selective Re- 
serve of the Ready Reserve of each reserve 
component from commercial sources or to be 
transferred to each such Selected Reserve 
from the active-duty components of the armed 
forces. 

(4) A statement of the quantity of each type 
of major item of equipment which is expected 
to be retired, decommissioned, transferred, or 
otherwise removed from the physical inven- 
tory of the Selected Reserve of the Ready Re- 
serve of each reserve component and the plans 
for replacement of that equipment. 

(5) A listing of each major item of equipment 
required by the Selected Reserve of the Ready 
Reserve of each reserve component indicat- 
ing— 

(A) the full war-time requirement of that 
component for that item, shown in accord- 
ance with deployment schedules and require- 
ments over successive 30-day periods follow- 
ing mobilization; 

(B) the number of each such item in the in- 
ventory of the component; 

(C) a separate listing of each such item in 
the inventory that is a deployable item and 
is not the most desired item; 



(D) the number of each such item pro- 
jected to be in the inventory at the end of 
the third succeeding fiscal year; and 

(E) the number of nondeployable items in 
the inventory as a substitute for a required 
major item of equipment. 

(6) A narrative explanation of the plan of the 
Secretary concerned to provide equipment 
needed to fill the war-time requirement for 
each major item of equipment to all units of 
the Selected Reserve, including an explanation 
of the plan to equip units of the Selected Re- 
serve that are short of major items of equip- 
ment at the outset of war. 

(7) For each item of major equipment re- 
ported under paragraph (3) in a report for one 
of the three previous years under this section 
as an item expected to be procured for the Se- 
lected Reserve or to be transferred to the Se- 
lected Reserve, the quantity of such equip- 
ment actually procured for or transferred to 
the Selected Reserve. 

(8) A statement of the current status of the 
compatibility of equipment between the Army 
reserve components and active forces of the 
Army, the effect of that level of incompati- 
bility on combat effectiveness, and a plan to 
achieve full equipment compatibility. 

(9) An assessment of the extent to which the 
National Guard possesses the equipment re- 
quired to perform the responsibilities of the 
National Guard pursuant to sections 331, 332, 
333, 12304(b), and 12406 of this title in response 
to an emergency or major disaster (as such 
terms are defined in section 102 of the Robert 
T. Stafford Disaster Relief and Emergency As- 
sistance Act (42 U.S.C. 5122)). Such assessment 
shall — 

(A) identify any shortfall in equipment 
provided to the National Guard by the De- 
partment of Defense throughout the United 
States and the territories and possessions of 
the United States that is likely to affect the 
ability of the National Guard to perform 
such responsibilities; 

(B) evaluate the effect of any such short- 
fall on the capacity of the National Guard to 
perform such responsibilities in response to 
an emergency or major disaster that occurs 
in the United States or a territory or posses- 
sion of the United States; and 

(C) identify the requirements and invest- 
ment strategies for equipment provided to 
the National Guard by the Department of 
Defense that are necessary to plan for a re- 
duction or elimination of any such shortfall. 

(c) Each report under this section shall be ex- 
pressed in the same format and with the same 
level of detail as the information presented in 
the annual Five Year Defense Program Procure- 
ment Annex prepared by the Department of De- 
fense. 

(d) Each report under this section concerning 
equipment of the National Guard shall also in- 
clude the following: 

(1) A statement of the accuracy of the pro- 
jections required by subsection (b)(5)(D) con- 
tained in earlier reports under this section, 
and an explanation, if the projection was not 
met, of why the projection was not met. 
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(2) A certification from the Chief of the Na- 
tional Guard Bureau setting forth an inven- 
tory for the preceding fiscal year of each item 
of equipment — 

(A) for which funds were appropriated; 

(B) which was due to be procured for the 
National Guard during that fiscal year; and 

(C) which has not been received by a Na- 
tional Guard unit as of the close of that fis- 
cal year. 

(Added Pub. L. 101-510, div. A, title XIV, 
§ 1483(a), Nov. 5, 1990, 104 Stat. 1714, §115b; 
amended Pub. L. 102-484, div. A, title XI, §1134, 
Oct. 23, 1992, 106 Stat. 2541; renumbered §10541 
and amended Pub. L. 103-337, div. A, title XVI, 
§ 1661(d)(2), Oct. 5, 1994, 108 Stat. 2982; Pub. L. 
110-181, div. A, title III, § 351(a), title XVIII, 
§1826, Jan. 28, 2008, 122 Stat. 70, 503; Pub. L. 
112-81, div. A, title X, §1070, Dec. 31, 2011, 125 
Stat. 1592.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 115(a)(2), (3) of this title, prior to re- 
peal by Pub. L. 101-510, § 1483(a). 

Amendments 

2011— Subsec. (a). Pub. L. 112-81 substituted "March 
15" for "February 15". 

2008— Subsec. (b)(9). Pub. L. 110-181, § 351(a), added 
par. (9). 

Subsec. (d). Pub. L. 110-181, §1826, added subsec. (d). 

1994— Pub. L. 103-337 renumbered section 115b of this 
title as this section and substituted "National Guard 
and reserve component equipment: annual report to 
Congress" for "Annual report on National Guard and 
reserve component equipment" as section catchline. 

1992— Subsec. (b)(8). Pub. L. 102-484 added par. (8). 

Effective Date of 2008 Amendment 

Pub. L. 110-181, div. A, title III, § 351(c)(1), Jan. 28, 
2008, 122 Stat. 70, provided that: "The amendment made 
by subsection (a) [amending this section] shall apply 
with respect to reports submitted after the date of the 
enactment of this Act [Jan. 28, 2008]." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 10542. Army National Guard combat readiness: 
annual report 

(a) In General. — The Secretary of the Army 
shall include in the annual report of the Sec- 
retary to Congress known as the Army Posture 
Statement a detailed presentation concerning 
the Army National Guard, including particu- 
larly information relating to the implementa- 
tion of the Army National Guard Combat Readi- 
ness Reform Act of 1992 (title XI of Public Law 
102-484; 106 Stat. 2536) (hereinafter in this sec- 
tion referred to as "ANGCRRA"). 

(b) Matters To Be Included in Report. — 
Each presentation under subsection (a) shall in- 
clude, with respect to the period covered by the 
report, the following information concerning the 
Army National Guard: 

(1) The number and percentage of officers 
with at least two years of active-duty before 
becoming a member of the Army National 
Guard. 



(2) The number and percentage of enlisted 
personnel with at least two years of active- 
duty before becoming a member of the Army 
National Guard. 

(3) The number of officers who are graduates 
of one of the service academies and were re- 
leased from active duty before the completion 
of their active-duty service obligation and, of 
those officers — 

(A) the number who are serving the re- 
maining period of their active-duty service 
obligation as a member of the Selected Re- 
serve pursuant to section 1112(a)(1) of 
ANGCRRA; and 

(B) the number for whom waivers were 
granted by the Secretary under section 
1112(a)(2) of ANGCRRA, together with the 
reason for each waiver. 

(4) The number of officers who were commis- 
sioned as distinguished Reserve Officers' 
Training Corps graduates and were released 
from active duty before the completion of 
their active-duty service obligation and, of 
those officers — 

(A) the number who are serving the re- 
maining period of their active-duty service 
obligation as a member of the Selected Re- 
serve pursuant to section 1112(a)(1) of 
ANGCRRA; and 

(B) the number for whom waivers were 
granted by the Secretary under section 
1112(a)(2) of ANGCRRA, together with the 
reason for each waiver. 

(5) The number of officers who are graduates 
of the Reserve Officers' Training Corps pro- 
gram and who are performing their minimum 
period of obligated service in accordance with 
section 1112(b) of ANGCRRA by a combination 
of (A) two years of active duty, and (B) such 
additional period of service as is necessary to 
complete the remainder of such obligation 
served in the National Guard and, of those of- 
ficers, the number for whom permission to 
perform their minimum period of obligated 
service in accordance with that section was 
granted during the preceding fiscal year. 

(6) The number of officers for whom recom- 
mendations were made during the preceding 
fiscal year for a unit vacancy promotion to a 
grade above first lieutenant and, of those rec- 
ommendations, the number and percentage 
that were concurred in by an active-duty offi- 
cer under section 1113(a) of ANGCRRA, shown 
separately for each of the three categories of 
officers set forth in section 1113(b) of 
ANGCRRA. 

(7) The number of waivers during the preced- 
ing fiscal year under section 1114(a) of 
ANGCRRA of any standard prescribed by the 
Secretary establishing a military education 
requirement for noncommissioned officers and 
the reason for each such waiver. 

(8) The number and distribution by grade, 
shown for each State, of personnel in the ini- 
tial entry training and nondeployability per- 
sonnel accounting category established under 
section 1115 of ANGCRRA for members of the 
Army National Guard who have not completed 
the minimum training required for deploy- 
ment or who are otherwise not available for 
deployment. 
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(9) The number of members of the Army Na- 
tional Guard, shown for each State, that were 
discharged during the previous fiscal year pur- 
suant to section 1115(c)(1) of ANGCRRA for not 
completing the minimum training required for 
deployment within 24 months after entering 
the National Guard. 

(10) The number of waivers, shown for each 
State, that were granted by the Secretary dur- 
ing the previous fiscal year under section 
1115(c)(2) of ANGCRRA of the requirement in 
section 1115(c)(1) of ANGCRRA described in 
paragraph (9), together with the reason for 
each waiver. 

(11) The number of members, shown for each 
State, who were screened during the preceding 
fiscal year to determine whether they meet 
minimum physical profile standards required 
for deployment and, of those members — 

(A) the number and percentage who did not 
meet minimum physical profile standards 
required for deployment; and 

(B) the number and percentage who were 
transferred pursuant to section 1116 of 
ANGCRRA to the personnel accounting cat- 
egory described in paragraph (8). 

(12) The number of members, and the per- 
centage of the total membership, of the Army 
National Guard, shown for each State, who un- 
derwent a medical screening during the pre- 
vious fiscal year as provided in section 1117 of 
ANGCRRA. 

(13) The number of members, and the per- 
centage of the total membership, of the Army 
National Guard, shown for each State, who un- 
derwent a dental screening during the pre- 
vious fiscal year as provided in section 1117 of 
ANGCRRA. 

(14) The number of members, and the per- 
centage of the total membership, of the Army 
National Guard, shown for each State, over 
the age of 40 who underwent a full physical ex- 
amination during the previous fiscal year for 
purposes of section 1117 of ANGCRRA. 

(15) The number of units of the Army Na- 
tional Guard that are scheduled for early de- 
ployment in the event of a mobilization and, 
of those units, the number that are dentally 
ready for deployment in accordance with sec- 
tion 1118 of ANGCRRA. 

(16) The estimated post-mobilization train- 
ing time for each Army National Guard com- 
bat unit, and a description, displayed in broad 
categories and by State, of what training 
would need to be accomplished for Army Na- 
tional Guard combat units in a post-mobiliza- 
tion period for purposes of section 1119 of 
ANGCRRA. 

(17) A description of the measures taken dur- 
ing the preceding fiscal year to comply with 
the requirement in section 1120 of ANGCRRA 
to expand the use of simulations, simulators, 
and advanced training devices and tech- 
nologies for members and units of the Army 
National Guard. 

(18) Summary tables of unit readiness, 
shown for each State, and drawn from the unit 
readiness rating system as required by section 
1121 of ANGCRRA, including the personnel 
readiness rating information and the equip- 
ment readiness assessment information re- 
quired by that section, together with — 



(A) explanations of the information shown 
in the table; and 

(B) based on the information shown in the 
tables, the Secretary's overall assessment of 
the deployability of units of the Army Na- 
tional Guard, including a discussion of per- 
sonnel deficiencies and equipment shortfalls 
in accordance with such section 1121. 

(19) Summary tables, shown for each State, 
of the results of inspections of units of the 
Army National Guard by inspectors general or 
other commissioned officers of the Regular 
Army under the provisions of section 105 of 
title 32, together with explanations of the in- 
formation shown in the tables, and including 
display of— 

(A) the number of such inspections; 

(B) identification of the entity conducting 
each inspection; 

(C) the number of units inspected; and 

(D) the overall results of such inspections, 
including the inspector's determination for 
each inspected unit of whether the unit met 
deployability standards and, for those units 
not meeting deployability standards, the 
reasons for such failure and the status of 
corrective actions. 

(20) A listing, for each Army National Guard 
combat unit, of the active-duty combat unit 
associated with that Army National Guard 
unit in accordance with section 1131(a) of 
ANGCRRA, shown by State and to be accom- 
panied, for each such National Guard unit, 
by— 

(A) the assessment of the commander of 
that associated active-duty unit of the man- 
power, equipment, and training resource re- 
quirements of that National Guard unit in 
accordance with section 1131(b)(3) of 
ANGCRRA; and 

(B) the results of the validation by the 
commander of that associated active-duty 
unit of the compatibility of that National 
Guard unit with active duty forces in ac- 
cordance with section 1131(b)(4) of 
ANGCRRA. 

(21) A specification of the active-duty per- 
sonnel assigned to units of the Selected Re- 
serve pursuant to section 414(c) of the Na- 
tional Defense Authorization Act for Fiscal 
Years 1992 and 1993 (10 U.S.C. 12001 note), 
shown (A) by State, (B) by rank of officers, 
warrant officers, and enlisted members as- 
signed, and (C) by unit or other organizational 
entity of assignment. 

(Added Pub. L. 103-160, div. A, title V, § 521(a), 
Nov. 30, 1993, 107 Stat. 1652, §3082; renumbered 
§10542 and amended Pub. L. 103-337, div. A, title 
XVI, § 1661(d)(3), Oct. 5, 1994, 108 Stat. 2982; Pub. 
L. 104-106, div. A, title XV, § 1501(b)(8), Feb. 10, 
1996, 110 Stat. 496; Pub. L. 104-201, div. A, title X, 
§1074(a)(21), Sept. 23, 1996, 110 Stat. 2660.) 

References in Text 

The Army National Guard Combat Readiness Reform 
Act of 1992, referred to in text, is title XI (§§1101-1137) 
of div. A of Pub. L. 102-484, Oct. 23, 1992, 106 Stat. 2536, 
as amended, which is set out as a note under section 
10105 of this title. 
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Amendments 

1996— Subsec. (b)(21). Pub. L. 104-201 substituted "10 
U.S.C. 12001 note" for "10 U.S.C. 261 note". 

Subsec. (d). Pub. L. 104-106 struck out subsec. (d) 
which read as follows: "Definition. — In this section, 
the term 'State' includes the District of Columbia, 
Puerto Rico, Guam, and the Virgin Islands." 

1994— Pub. L. 103-337 renumbered section 3082 of this 
title as this section, struck out "reform" after "readi- 
ness" in section catchline, and struck out heading and 
text of subsec. (c). Text read as follows: "The require- 
ment to include in a presentation required by sub- 
section (a) information under any paragraph of sub- 
section (b) shall take effect with respect to the year 
following the year in which the provision of ANGCRRA 
to which that paragraph pertains has taken effect. Be- 
fore then, in the case of any such paragraph, the Sec- 
retary shall include any information that may be avail- 
able concerning the topic covered by that paragraph." 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 10543. National Guard and reserve component 
equipment procurement and military con- 
struction funding: inclusion in future-years 
defense program 

(a) In General. — The Secretary of Defense 
shall specify in each future-years defense pro- 
gram submitted to Congress under section 221 of 
this title the estimated expenditures and the 
proposed appropriations, for each fiscal year of 
the period covered by that program, for the pro- 
curement of equipment and for military con- 
struction for each of the reserve components of 
the armed forces. 

(b) Associated Annexes. — The associated an- 
nexes of the future-years defense program shall 
specify, at the same level of detail as is set forth 
in the annexes for the active components, the 
amount requested for — 

(1) procurement of each item of equipment 
to be procured for each reserve component; 
and 

(2) each military construction project to be 
carried out for each reserve component, to- 
gether with the location of the project. 

(c) Report. — (1) If the aggregate of the 
amounts specified in paragraphs (1) and (2) of 
subsection (b) for a fiscal year is less than the 
amount equal to 90 percent of the average au- 
thorized amount applicable for that fiscal year 
under paragraph (2), the Secretary of Defense 
shall submit to Congress a report specifying for 
each reserve component the additional items of 
equipment that would be procured, and the addi- 
tional military construction projects that would 
be carried out, if that aggregate amount were an 
amount equal to such average authorized 
amount. The report shall be at the same level of 
detail as is required by subsection (b). 

(2) In this subsection, the term "average au- 
thorized amount", with respect to a fiscal year, 
means the average of— 



(A) the aggregate of the amounts authorized 
to be appropriated for the preceding fiscal 
year for the procurement of items of equip- 
ment, and for military construction, for the 
reserve components; and 

(B) the aggregate of the amounts authorized 
to be appropriated for the fiscal year preced- 
ing the fiscal year referred to in subparagraph 
(A) for the procurement of items of equipment, 
and for military construction, for the reserve 
components. 

(3) A report required under paragraph (1) for a 
fiscal year shall be submitted not later than 90 
days after the date on which the President sub- 
mits to Congress the budget for such fiscal year 
under section 1105(a) of title 31. 

(Added Pub. L. 104-201, div. A, title XII, 
§ 1257(a)(1), Sept. 23, 1996, 110 Stat. 2699; amended 
Pub. L. 105-85, div. A, title X, § 1009(a), Nov. 18, 
1997, 111 Stat. 1872; Pub. L. 106-398, §1 [[div. A], 
title IX, §931], Oct. 30, 2000, 114 Stat. 1654, 
1654A-237; Pub. L. 112-81, div. A, title X, 
§1064(11), Dec. 31, 2011, 125 Stat. 1587.) 

Amendments 

2011— Subsec. (c)(3). Pub. L. 112-81 substituted "90 
days" for "15 days". 

2000— Subsec. (c)(3). Pub. L. 106-398 added par. (3). 

1997 — Pub. L. 105-85 designated existing provisions as 
subsec. (a), inserted heading, and added subsecs. (b) and 
(c). 

Effective Date 

Section 1257(b) of Pub. L. 104-201 provided that: "Sec- 
tion 10543 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to each future- 
years defense program submitted to Congress after the 
date of the enactment of this Act [Sept. 23, 1996]." 

Required Level of Detail 

Section 1009(b) of Pub. L. 105-85 provided that: "The 
level of detail provided for procurement and military 
construction in the future-years defense programs for 
fiscal years after fiscal year 1998 may not be less than 
the level of detail provided for procurement and mili- 
tary construction in the future-years defense program 
for fiscal year 1998." 

PART II— PERSONNEL GENERALLY 



Chap. Sec. 
1201. Authorized Strengths and Distribution 

in Grade 12001 

1203. Enlisted Members 12101 

1205. Appointment of Reserve Officers 12201 

1207. Warrant Officers 12241 

1209. Active Duty 12301 

1211. National Guard Members in Federal 

Service 12401 

1213. Special Appointments, Assignments, 

Details, and Duties 12501 

1214. Ready Reserve Mobilization Income In- 

surance 12521 

1215. Miscellaneous Prohibitions and Pen- 

alties 12551 

1217. Miscellaneous Rights and Benefits 12601 

1219. Standards and Procedures for Retention 

and Promotion 12641 

1221. Separation 12681 

1223. Retired Pay for Non-Regular Service .... 12731 

1225. Retired Grade 12771 



Amendments 

1997— Pub. L. 105-85, div. A, title V, § 515(b), Nov. 18, 
1997, 111 Stat. 1733, substituted "12551" for "[No present 
sections]" in item for chapter 1215. 
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1996— Pub. L. 104-106, div. A, title V, § 512(a)(2), Feb. 
10, 1996, 110 Stat. 305, added item for chapter 1214. 

CHAPTER 1201— AUTHORIZED STRENGTHS 
AND DISTRIBUTION IN GRADE 

Sec. 

12001. Authorized strengths: reserve components. 

12002. Authorized strengths: Army and Air Force re- 

serve components, exclusive of members on 
active duty. 

12003. Authorized strengths: commissioned officers 

in an active status. 

12004. Strength in grade: reserve general and flag of- 

ficers in an active status. 

12005. Strength in grade: commissioned officers in 

grades below brigadier general or rear ad- 
miral (lower half) in an active status. 

12006. Strength limitations: authority to waive in 

time of war or national emergency. 

12007. Reserve officers of the Army: distribution. 

12008. Army Reserve and Air Force Reserve: war- 

rant officers. 

12009. Army and Air Force reserve components: 

temporary increases. 

12010. Computations for Navy Reserve and Marine 

Corps Reserve: rule when fraction occurs in 
final result. 

12011. Authorized strengths: reserve officers on ac- 

tive duty or on full-time National Guard 
duty for administration of the reserves or 
the National Guard. 

12012. Authorized strengths: senior enlisted mem- 

bers on active duty or on full-time National 
Guard duty for administration of the re- 
serves or the National Guard. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 515(b)(4)(H), 
Jan. 6, 2006, 119 Stat. 3235, substituted "Navy Reserve" 
for "Naval Reserve" in item 12010. 

1999— Pub. L. 106-65, div. A, title X, §1066(a)(31), Oct. 
5, 1999, 113 Stat. 772, inserted "in an" after "officers" in 
item 12003. 

§ 12001. Authorized strengths: reserve compo- 
nents 

(a) Whenever the authorized strength of a re- 
serve component (other than the Coast Guard 
Reserve) is not prescribed by law, it shall be pre- 
scribed by the President. 

(b) Subject to the authorized strength of the 
reserve component concerned, the authorized 
strength of each reserve component (other than 
the Coast Guard Reserve) in members in each 
grade is that which the Secretary concerned de- 
termines to be necessary to provide for mobili- 
zation requirements. The Secretary shall review 
these determinations at least once each year 
and revise them if he considers it necessary. 
However, a member of the reserve component 
concerned may not, as a result of such a deter- 
mination, be reduced in the member's reserve 
grade without the member's consent. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2983.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3221, 3224, 5413, 5456, 8221, and 8224 of 
this title, prior to repeal by Pub. L. 103-337, § 1662(a)(3). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 



Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

End Strengths for Selected Reserve and for 
Reserves on Active Duty in Support of Reserves 

Pub. L. 109-163, div. A, title IV, §§411, 412, Jan. 6, 2006, 
119 Stat. 3220, 3221, which authorized end strengths for 
Selected Reserve personnel of the reserve components 
and for Reserves on active duty in support of the Re- 
serves as of the last day of a fiscal year was from the 
National Defense Authorization Act for Fiscal Year 
2006 and was repeated in provisions of subsequent au- 
thorization acts which are not set out in the Code. 
Similar provisions were contained in the following 
prior authorization acts: 

Pub. L. 108-375, div. A, title IV, §§411, 412, Oct. 28, 
2004, 118 Stat. 1864, 1865. 

Pub. L. 108-136, div. A, title IV, §§411, 412, Nov. 24, 
2003, 117 Stat. 1452, 1453. 

Pub. L. 107-314, div. A, title IV, §§411, 412, Dec. 2, 2002, 
116 Stat. 2526, 2527. 

Pub. L. 107-107, div. A, title IV, §§411, 412, Dec. 28. 
2001, 115 Stat. 1069, 1070. 

Pub. L. 106-398, §1 [[div. A], title IV, §§411, 412], Oct. 
30, 2000, 114 Stat. 1654, 1654A-93. 

Pub. L. 106-65, div. A, title IV, §§411, 412, Oct. 5, 1999, 
113 Stat. 585, 586. 

Pub. L. 105-261, div. A, title IV, §§411, 412, Oct. 17, 
1998, 112 Stat. 1997. 

Pub. L. 105-85, div. A, title IV, §§411, 412, Nov. 18, 1997. 
Ill Stat. 1719, 1720. 

Pub. L. 104-201, div. A, title IV, §§411, 412, Sept. 23, 
1996, 110 Stat. 2506, 2507. 

Pub. L. 104-106, div. A, title IV, §§411, 412, Feb. 10, 
1996, 110 Stat. 287, 288. 

Pub. L. 103-337, div. A, title IV, §§411, 412, Oct. 5, 1994, 
108 Stat. 2746. 

Pub. L. 103-160, div. A, title IV, §§411, 412, Nov. 30, 
1993, 107 Stat. 1641, 1642. 

Pub. L. 102-484, div. A, title IV, §§411, 412, Oct. 23, 
1992, 106 Stat. 2399. 

Pub. L. 102-190, div. A, title IV, §§411, 412, Dec. 5, 1991, 
105 Stat. 1351. 

Pub. L. 101-510, div. A, title IV, §§411(a)-(c), 412, Nov. 
5, 1990, 104 Stat. 1546, 1547; Pub. L. 102-25, title II, 
§§ 201(a), 202, 205(a), Apr. 6, 1991, 105 Stat. 79, 80; Pub. L. 
102-190, div. A, title IV, § 414(e), Dec. 5, 1991, 105 Stat. 
1353; Pub. L. 103-160, div. A, title V, §513, Nov. 30, 1993, 
107 Stat. 1649. 

Pub. L. 101-189, div. A, title IV, §§411, 412, Nov. 29, 
1989, 103 Stat. 1432, as amended by Pub. L. 101-510, div. 
A, title IV, §411(d), Nov. 5, 1990, 104 Stat. 1547. 

Pub. L. 100-456, div. A, title IV, §§ 411(a), 412, Sept. 29, 
1988, 102 Stat. 1964. 

Pub. L. 100-180, div. A, title IV, §§411, 412, Dec. 4, 1987, 
101 Stat. 1082, 1083, as amended by Pub. L. 100-456, div. 
A, title IV, § 411(b), Sept. 29, 1988, 102 Stat. 1964. 

Pub. L. 99-661, div. A, title IV, §§411(a)-(c), 412(a), 
Nov. 14, 1986, 100 Stat. 3860, 3861. 

Pub. L. 99-145, title IV, §§411, 412, Nov. 8, 1985, 99 Stat. 
618, 619. 

Pub. L. 98-525, title IV, §§411, 412, Oct. 19, 1984, 98 
Stat. 2516, 2517. 

Pub. L. 98-94, title V, §§501, 502, Sept. 24, 1983, 97 Stat. 
630, 631. 

Pub. L. 97-252, title V, §§501, 502, Sept. 8, 1982, 96 Stat. 
726, as amended by Pub. L. 98-94, title V, § 504(a), Sept. 
24, 1983, 97 Stat. 631. 

Pub. L. 97-86, title V, §§501, 502, Dec. 1, 1981, 95 Stat. 
1107. 

Pub. L. 96-342, title IV, §401, Sept. 8, 1980, 94 Stat. 
1084. 
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Pub. L. 96-107, title IV, §401, Nov. 9, 1979, 93 Stat. 807. 
Pub. L. 95-485, title IV, §401, Oct. 20, 1978, 92 Stat. 
1613. 

Pub. L. 95-79, title IV, §401, July 30, 1977, 91 Stat. 327. 
Pub. L. 94-361, title IV, §401, July 14, 1976, 90 Stat. 926. 
Pub. L. 94-106, title IV, §401, Oct. 7, 1975, 89 Stat. 532. 
Pub. L. 93-365, title IV, §§401, 402, Aug. 5, 1974, 88 Stat. 
402, 403. 

Pub. L. 93-155, title IV, §§401, 402. Nov. 16, 1973, 87 
Stat. 608. 

Pub. L. 92-436, title IV, §§401, 402, Sept. 26, 1972, 86 
Stat. 736. 

Pub. L. 92-156, title III, §§301, 302, Nov. 17, 1971, 85 
Stat. 425. 

Pub. L. 91-441, title III, §§301, 302, Oct. 7, 1970, 84 Stat. 
908. 

Pub. L. 91-121, title III, §§301, 302, Nov. 19, 1969, 83 
Stat. 206. 

Pub. L. 90-500, title III, §§301, 302, Sept. 20, 1968, 82 
Stat. 850. 

Reserve Component Force Structure 

Pub. L. 102-484, div. A, title IV, §413, Oct. 23, 1992, 106 
Stat. 2400, provided that: 

"(a) Requirement To Prescribe Reserve Component 
Force Structure. — The Secretary of each military de- 
partment shall prescribe a force structure allowance 
for each reserve component under the jurisdiction of 
the Secretary. Bach such force structure allowance for 
a reserve component — 

"(1) shall be consistent with, but in no case include 

a number of personnel spaces that is less than, the 

authorized end strength for that component; and 
"(2) shall be prescribed in accordance with historic 

service policies. 

"(b) Definition. — For purposes of this section, the 
term 'force structure allowance' means the number and 
types of units and organizations, and the number of au- 
thorized personnel spaces allocated to those units and 
organizations, in a military force." 

Limitation on Reduction in Number op Reserve 
Component Medical Personnel 

Pub. L. 102-484, div. A, title V, §518, Oct. 23, 1992, 106 
Stat. 2407, as amended by Pub. L. 103-337, div. A, title 
VII, §716, Oct. 5, 1994, 108 Stat. 2803, prohibited Sec- 
retary of Defense from reducing number of medical per- 
sonnel in any reserve component below number of such 
personnel in that component on Sept. 30, 1992, unless 
Secretary certified to Congress that number of such 
personnel to be reduced in particular military depart- 
ment was excess to current and projected needs for per- 
sonnel in Selected Reserve of that department, and re- 
quired that assessment of such needs be consistent with 
wartime requirements for Selected Reserve personnel 
identified in final report on comprehensive study of 
military medical care system prepared pursuant to sec- 
tion 733 of Pub. L. 102-190, formerly set out as a note 
under section 1071 of this title, prior to repeal by Pub. 
L. 104-106, div. A, title V, § 564(d)(3), Feb. 10, 1996, 110 
Stat. 327. 

Program for Active Component Support of 
Reserves 

Pub. L. 108-375, div. A, title V, §515(b)-(d), Oct. 28, 
2004, 118 Stat. 1883, 1884, prohibited the Secretary of the 
Army from reducing the number of active component 
Reserve support personnel below the number of such 
personnel as of Oct. 28, 2004, until the Secretary of the 
Army submitted to the Committees on Armed Services 
of the Senate and House of Representatives, not later 
than Mar. 31, 2005, a report on the support by active 
components of the Army for training and readiness of 
the Army National Guard and Army Reserve. 

Pub. L. 103-160, div. A, title V, § 517(b), Nov. 30, 1993, 
107 Stat. 1651, provided that: 

"(1) The Secretary of the Army shall include in the 
annual report of the Secretary to Congress known as 
the Army Posture Statement a presentation relating to 



the implementation of the Pilot Program for Active 
Component Support of the Reserves under section 414 of 
the National Defense Authorization Act for Fiscal 
Years 1992 and 1993 (Public Law 102-190; 10 U.S.C. 261 
note [now set out below]), as amended by subsection 
(a). 

"(2) Bach such presentation shall include, with re- 
spect to the period covered by the report, the following 
information: 

"(A) The promotion rate for officers considered for 
promotion from within the promotion zone who are 
serving as active component advisers to units of the 
Selected Reserve of the Ready Reserve (in accordance 
with that program) compared with the promotion 
rate for other officers considered for promotion from 
within the promotion zone in the same pay grade and 
the same competitive category, shown for all officers 
of the Army. 

"(B) The promotion rate for officers considered for 
promotion from below the promotion zone who are 
serving as active component advisers to units of the 
Selected Reserve of the Ready Reserve (in accordance 
with that program) compared in the same manner as 
specified in subparagraph (A)." 

Pub. L. 102-190, div. A, title IV, §414(a)-(d), Dec. 5, 
1991, 105 Stat. 1352, 1353, as amended by Pub. L. 102-484, 
div. A, title V, § 511(b), title XI, §1132, Oct. 23, 1992, 106 
Stat. 2405, 2541; Pub. L. 103-160, div. A, title V, § 517(a), 
Nov. 30, 1993, 107 Stat. 1650; Pub. L. 103-337, div. A, title 
IV, §413, Oct. 5, 1994, 108 Stat. 2747; Pub. L. 104-106, div. 
A, title IV, §413, Feb. 10, 1996, 110 Stat. 288; Pub. L. 
104-201, div. A, title V, § 545(b), Sept. 23, 1996, 110 Stat. 
2524; Pub. L. 106-65, div. A, title X, § 1066(d)(2), Oct. 5, 
1999, 113 Stat. 773; Pub. L. 108-375, div. A, title V, 
§ 515(a), Oct. 28, 2004, 118 Stat. 1883, provided that: 

"(a) Program Required. — The Secretary of the Army 
shall carry out a program to provide active component 
advisers to combat units, combat support units, and 
combat service support units in the Selected Reserve of 
the Ready Reserve that have a high priority for deploy- 
ment on a time-phased troop deployment list or have 
another contingent high priority for deployment. The 
advisers shall be assigned to full-time duty in connec- 
tion with organizing, administering, recruiting, in- 
structing, or training such units. 

"(b) Objectives of Program. — The objectives of the 
program are as follows: 

"(1) To improve the readiness of units in the re- 
serve components of the Army. 

"(2) To increase substantially the number of active 
component personnel directly advising reserve com- 
ponent unit personnel. 

"(3) To provide a basis for determining the most ef- 
fective mix of reserve component personnel and ac- 
tive component personnel in organizing, administer- 
ing, recruiting, instructing, or training reserve com- 
ponent units. 

"(4) To provide a basis for determining the most ef- 
fective mix of active component officer and enlisted 
personnel in advising reserve component units re- 
garding organizing, administering, recruiting, in- 
structing, or training reserve component units. 
"(c) Personnel To Be Assigned. — (1) The Secretary 
shall assign not less than 3,500 active component per- 
sonnel to serve as advisers under the program. 

"(2) The Secretary of Defense may count toward the 
number of active component personnel required under 
paragraph (1) to be assigned to serve as advisers under 
the program under this section any active component 
personnel who are assigned to an active component 
unit (A) that was established principally for the pur- 
pose of providing dedicated training support to reserve 
component units, and (B) the primary mission of which 
is to provide such dedicated training support. 

"(d) Action on the Basis of Program Results. — 
Based on the experience under the pilot program, the 
Secretary of the Army shall by April 1, 1993, submit to 
the Committees on Armed Services of the Senate and 
House of Representatives a report containing the Sec- 
retary's evaluation of the program to that date. As part 
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of the budget submission for fiscal year 1995, the Sec- 
retary shall submit any recommendations for expan- 
sion or modification of the program, together with a 
proposal for any statutory changes that the Secretary 
considers necessary to implement the program on a 
permanent basis. In no case may the number of active 
duty personnel assigned to the program decrease below 
the number specified for the pilot program." 

Reserve Forces Readiness 

Pub. L. 98-525, title V, §552(a)-(e), (g), Oct. 19, 1984, 98 
Stat. 2530, as amended by Pub. L. 103-337, div. A, title 
XVI, § 1661(a)(3)(B), Oct. 5, 1994, 108 Stat. 2980, provided 
that: 

"(a)(1) The Secretary of Defense shall conduct a re- 
view of the various systems used to measure the readi- 
ness of reserve units of the Armed Forces and shall im- 
plement a measurement system for the active and re- 
serve components of the Armed Forces to provide an 
objective and uniform evaluation of the readiness of all 
units of the Armed Forces. The measurement system 
should be designed to produce information adequate to 
provide comparisons concerning the readiness of all 
units. The system for evaluation of the readiness of a 
unit of an active component should incorporate the 
performance of any unit of a reserve component affili- 
ated with the active component unit, including the ef- 
fect of the reserve component unit on the mobilization 
capability of the active component unit. 

"(2) Not later than March 31, 1985, the Secretary shall 
submit a report to the Committees on Armed Services 
of the Senate and House of Representatives describing 
the results of the review under paragraph (1) and the 
measurement system implemented in accordance with 
that paragraph. 

"(b)(1) The Secretary of Defense, acting through the 
Assistant Secretary of Defense for Reserve Affairs, 
shall conduct a study to evaluate the feasibility of allo- 
cating equipment to units of reserve components based 
on a measure of effectiveness of such units. The study 
should consider the effects of allocating equipment by 
comparing units with similar deployment times and 
similar capabilities in terms of training and equipment 
rather than by comparing all reserve component units 
with each other. The study should be integrated with 
an evaluation of the system for measuring unit effec- 
tiveness to be implemented in accordance with sub- 
section (a). 

"(2) As part of the report under subsection (a)(2), the 
Secretary of Defense shall submit to the Committees 
on Armed Services of the Senate and House of Rep- 
resentatives a report on the study carried out under 
paragraph (1). 

"(c) It is the sense of Congress that the number of 
members of the Army Reserve and of the Army Na- 
tional Guard assigned to full-time manning duty should 
be increased to 14 percent of the total membership of 
the Army Reserve and of the Army National Guard, re- 
spectively, by fiscal year 1989. 

"(d)(1)(A) The Secretary of Defense, acting through 
the Assistant Secretary of Defense for Reserve Affairs, 
shall conduct a study of the benefits of a longer train- 
ing program for certain units of the reserve compo- 
nents and shall conduct a test of such a program. The 
test program should begin at the earliest realistic date. 

"(B) In developing training programs for the reserve 
components, the Secretary shall give increased atten- 
tion to innovative training technologies, techniques, 
and schedules that recognize the limitations on time 
and the geographic dispersion of the reserve compo- 
nents. 

"(2) Not later than March 31, 1985, the Secretary shall 
submit a report to the Committees on Armed Services 
of the Senate and House of Representatives describing 
the study under paragraph (1). 

"(e) [Repealed. Pub. L. 103-337, div. A, title XVI, 
§ 1661(a)(3)(B), Oct. 5, 1994, 108 Stat. 2980.] 

"(g) This section does not apply to the Coast Guard." 



§ 12002. Authorized strengths: Army and Air 
Force reserve components, exclusive of mem- 
bers on active duty 

(a) The authorized strengths of the National 
Guard and the reserve components of the Army 
and the Air Force, exclusive of members who are 
included in the strengths authorized for mem- 
bers of the Army and Air Force, respectively, on 
active duty, are as follows: 

Army National Guard and the Army Na- 



tional Guard of the United States 600,000 

Army Reserve 980,000 

Air National Guard and the Air National 

Guard of the United States 150,000 

Air Force Reserve 500,000. 



(b) The strength authorized by this section for 
the Army National Guard and the Army Na- 
tional Guard of the United States, and the 
strength authorized by this section for the Air 
National Guard and the Air National Guard of 
the United States, shall be allocated among the 
States. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2983.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3222, 3225, 8222, and 8225 of this title, 
prior to repeal by Pub. L. 103-337, § 1662(a)(3). 

§ 12003. Authorized strengths: commissioned offi- 
cers in an active status 

(a) The authorized strengths of the Army, 
Navy, Air Force, and Marine Corps in reserve 
commissioned officers, other than commissioned 
warrant officers and officers on an active-duty 
list, in an active status are as follows: 



Army 275,000 

Air Force 200,000 

Navy 150,000 

Marine Corps 24,500. 



(b) The authorized strengths prescribed by 
subsection (a) may not be exceeded unless — 

(1) the Secretary concerned determines that 
a greater number is necessary for planned mo- 
bilization requirements; or 

(2) the excess results directly from the oper- 
ation of a nondiscretionary provision of law. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2984.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3217, 5414, and 8217 of this title, prior 
to repeal by Pub. L. 103-337, § 1662(a)(3). 

§ 12004. Strength in grade: reserve general and 
flag officers in an active status 

(a) The authorized strengths of the Army, Air 
Force, and Marine Corps in reserve general offi- 
cers in an active status, and the authorized 
strength of the Navy in reserve officers in the 
grades of rear admiral (lower half) and rear ad- 
miral in an active status, are as follows: 



Army 207 

Air Force 157 

Navy 48 

Marine Corps 10. 
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(b) The following' Army and Air Force reserve 
officers shall not be counted for purposes of this 
section: 

(1) Those serving as adjutants general or as- 
sistant adjutants general of a State. 

(2) Those serving in the National Guard Bu- 
reau. 

(3) Those counted under section 526 of this 
title. 

(4) Those serving in a joint duty assignment 
for purposes of chapter 38 of this title, except 
that the number of officers who may be ex- 
cluded under this paragraph may not exceed 
the number equal to 20 percent of the number 
of officers authorized for the armed force con- 
cerned by subsection (a). 

(c) (1) The following Navy reserve officers shall 
not be counted for purposes of this section: 

(A) Those counted under section 526 of this 
title. 

(B) Those serving in a joint duty assignment 
for purposes of chapter 38 of this title, except 
that the number of officers who may be ex- 
cluded under this paragraph may not exceed 
the number equal to 20 percent of the number 
of officers authorized for the Navy in sub- 
section (a). 

(2) Not more than 50 percent of the officers in 
an active status authorized under this section 
for the Navy may serve in the grade of rear ad- 
miral. 

(d) The following Marine Corps reserve officers 
shall not be counted for purposes of this section: 

(1) Those counted under section 526 of this 
title. 

(2) Those serving in a joint duty assignment 
for purposes of chapter 38 of this title, except 
that the number of officers who may be ex- 
cluded under this paragraph may not exceed 
the number equal to 20 percent of the number 
of officers authorized for the Marine Corps in 
subsection (a). 

(e) (1) A reserve general officer of the Army or 
Air Force may not be reduced in grade because 
of a reduction in the number of general officers 
authorized under subsection (a). 

(2) An officer of the Navy Reserve or the Ma- 
rine Corps Reserve may not be reduced in per- 
manent grade because of a reduction in the 
number authorized by this section for his grade. 

(f) The limitations in subsection (a) do not 
apply to an officer released from a joint duty as- 
signment or other non-joint active duty assign- 
ment, but only during the 60-day period begin- 
ning on the date the officer departs the joint 
duty or other active duty assignment. The Sec- 
retary of Defense may authorize the Secretary 
of a military department to extend the 60-day 
period by an additional 120 days, except that not 
more than three officers in an active status 
from each reserve component may be covered by 
an extension under this sentence at the same 
time. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2984; amended 
Pub. L. 104-106, div. A, title XV, § 1501(b)(9), Feb. 
10, 1996, 110 Stat. 496; Pub. L. 105-261, div. A, title 
IV, §415, Oct. 17, 1998, 112 Stat. 1998; Pub. L. 
109-163, div. A, title V, §§512, 515(b)(l)(EE), Jan. 
6, 2006, 119 Stat. 3232, 3233; Pub. L. 110-417, [div. 



A], title V, §526, Oct. 14, 2008, 122 Stat. 4448; Pub. 
L. 111-84, div. A, title V, § 502(h), Oct. 28, 2009, 123 
Stat. 2276; Pub. L. 111-383, div. A, title V, §511, 
Jan. 7, 2011, 124 Stat. 4210.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3218, 5457(a), 5458(a), and 8218 of this 
title, prior to repeal by Pub. L. 103-337, § 1662(a)(3). 

Amendments 

2011— Subsec. (c)(2) to (5). Pub. L. 111-383 redesignated 
par. (4) as (2) and struck out former pars. (2), (3), and 
(5). Former pars. (2) and (3) specified the distribution of 
Navy reserve officers authorized by subsection (a), and 
former par. (5) specified the Medical Department staff 
corps for purposes of par. (1). 

2009— Subsec. (f). Pub. L. 111-84 added subsec. (f). 

2008— Subsec. (b)(4). Pub. L. 110-417, § 526(a), added 
par. (4). 

Subsec. (c). Pub. L. 110-417, § 526(b), added par. (1), re- 
designated former pars. (1) to (4) as (2) to (5), respec- 
tively, and in introductory provisions of par. (2) sub- 
stituted "Of the number of Navy reserve officers au- 
thorized by subsection (a), 40 are distributed among the 
line and staff corps as follows:" for "The authorized 
strength of the Navy under subsection (a) is exclusive 
of officers counted under section 526 of this title. Of the 
number authorized under subsection (a), 40 are distrib- 
uted among the line and the staff corps as follows:". 

Subsec. (d). Pub. L. 110-417, § 526(c), amended subsec. 
(d) generally. Prior to amendment, subsec. (d) read as 
follows: "The authorized strength of the Marine Corps 
under subsection (a) is exclusive of those counted under 
section 526 of this title." 

2006— Subsec. (c)(1). Pub. L. 109-163, § 512(a), (b), (d), 
substituted "40" for "39" in introductory provisions 
and "33" for "28" and "5" for "9" in table. 

Subsec. (c)(2)(A). Pub. L. 109-163, § 512(c), substituted 
"six" for "seven". 

Subsec. (e)(2). Pub. L. 109-163, §515(b)(l)(EE), sub- 
stituted "Navy Reserve" for "Naval Reserve". 

1998— Subsec. (c)(1). Pub. L. 105-261, §415(1), in table, 
inserted item relating to Medical Department staff 
corps and struck out items relating to Medical Corps, 
Dental Corps, Nurse Corps, and Medical Service Corps. 

Subsec. (c)(4). Pub. L. 105-261, §415(2), added par. (4). 

1996— Subsec. (a). Pub. L. 104-106 substituted "active 
status, are" for "active-status, are". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12005. Strength in grade: commissioned officers 
in grades below brigadier general or rear ad- 
miral (lower half) in an active status 

(a)(1) Subject to paragraph (2), the authorized 
strength of the Army and the Air Force in re- 
serve commissioned officers in an active status 
in each grade named in paragraph (2) is as pre- 
scribed by the Secretary of the Army or the Sec- 
retary of the Air Force, respectively. A vacancy 
in any grade may be filled by an authorized ap- 
pointment in any lower grade. 

(2) A strength prescribed by the Secretary con- 
cerned under paragraph (1) for a grade may not 
be higher than the percentage of the strength 
authorized for the Army or the Air Force, as the 
case may be, under section 12003 of this title 
that is specified for that grade as follows: 
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Grade 



Army 
percent- 
age 



Air 
Force 
percent- 
age 



Colonel 


2 


1.8 


Lieutenant colonel 


6 


4.6 


Major 


13 


14.0 


Captain 


35 


32.0 


First lieutenant and second lieu- 






tenant (when combined with the 






number authorized for general 






officer grades under section 






12004 of this title) 


44 


47.6 



(3) Medical officers and dental officers shall 
not be counted for the purposes of this sub- 
section. 

(b) (1) The authorized strengths of the Navy 
Reserve in line officers in an active status in the 
grades of captain, commander, lieutenant com- 
mander, and lieutenant, and in the grades of 
lieutenant (junior grade) and ensign combined, 
are the following percentages of the total au- 
thorized number of those officers: 

Captain 1.5 percent 

Commander 7 percent 

Lieutenant commander 22 percent 

Lieutenant 37 percent 

Lieutenant (junior grade) and ensign 
(when combined with the number au- 
thorized for flag officer grades under 
section 12004 of this title) 32.5 percent. 

(2) When the actual number of line officers in 
an active status in any grade is less than the 
number authorized by paragraph (1) for that 
grade, the difference may be applied to increase 
the number authorized by that paragraph for 
any lower grade or grades. 

(c) (1) The authorized strengths of the Marine 
Corps Reserve in officers in an active status in 
the grades of colonel, lieutenant colonel, major, 
and captain, and in the grades of first lieutenant 
and second lieutenant combined, are the follow- 
ing percentages of the total authorized number 
of those officers: 

Colonel 2 percent 

Lieutenant colonel 8 percent 

Major 16 percent 

Captain 39 percent 

First lieutenant and second lieutenant 
(when combined with the number au- 
thorized for general officer grades 
under section 12004 of this title) 35 percent. 

(2) When the actual number of officers in an 
active status in any grade is less than the num- 
ber authorized by paragraph (1) for that grade, 
the difference may be applied to increase the 
number authorized by that paragraph for any 
lower grade or grades. 

(d) (1) An officer of the Army or Air Force may 
not be reduced in grade because of a reduction in 
the number of commissioned officers authorized 
for the officer's grade under this section. 

(2) An officer of the Navy Reserve or the Ma- 
rine Corps Reserve may not be reduced in per- 
manent grade because of a reduction in the 
number authorized by this section for his grade. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2985; amended 
Pub. L. 106-398, §1 [[div. A], title IV, §423], Oct. 



30, 2000, 114 Stat. 1654, 1654A-96; Pub. L. 108-375, 
div. A, title V, §504, Oct. 28, 2004, 118 Stat. 1875; 
Pub. L. 109-163, div. A, title V, §515(b)(l)(FF), 
Jan. 6, 2006, 119 Stat. 3233.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3219, 5457(b)-(d), 5458(b)-(d), and 8219 
of this title, prior to repeal by Pub. L. 103-337, 
§ 1662(a)(3). 

Amendments 

2006— Subsec. (b)(1). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve" in introductory provi- 
sions. 

Subsec. (d)(2). Pub. L. 109-163 substituted "Navy Re- 
serve" for "Naval Reserve". 

2004— Subsec. (c)(1). Pub. L. 108-375 amended table 
generally, increasing percentages of authorized number 
of officers in grades other than colonel. 

2000— Subsec. (a)(3). Pub. L. 106-398 added par. (3). 

§ 12006. Strength limitations: authority to waive 
in time of war or national emergency 

(a) In time of war, or of national emergency 
declared by Congress or the President, the Presi- 
dent may suspend the operation of any provision 
of section 12003, 12004, or 12005 of this title. So 
long as any such war or national emergency con- 
tinues, any such suspension may be extended by 
the President. 

(b) Any suspension under subsection (a) shall, 
if not sooner ended, end on the last day of the 
two-year period beginning on the date on which 
the suspension (or the last extension thereof) 
takes effect or on the last day of the one-year 
period beginning on the date of the termination 
of the war or national emergency, whichever oc- 
curs first. With respect to the end of any such 
suspension, the preceding sentence supersedes 
the provisions of title II of the National Emer- 
gencies Act (50 U.S.C. 1621, 1622) which provide 
that powers or authorities exercised by reason of 
a national emergency shall cease to be exercised 
after the date of termination of the emergency. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2986.) 

References in Text 

The National Emergencies Act, referred to in subsec. 
(b), is Pub. L. 94-412, Sept. 14, 1976, 90 Stat. 1255, as 
amended. Title II of the Act is classified generally to 
subchapter II (§1621 et seq.) of chapter 34 of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1601 of Title 50 and Tables. 

Delegation of Authority 

Authority of President under this section as invoked 
by sections 2 and 3 of Ex. Ord. No. 13223, Sept. 14, 2001, 
66 F.R. 48201, as amended, delegated to Secretary of De- 
fense by section 4 of Ex. Ord. No. 13223, set out as a note 
under section 12302 of this title. 

§ 12007. Reserve officers of the Army: distribu- 
tion 

The Secretary of the Army shall distribute the 
number of reserve commissioned officers, other 
than commissioned warrant officers, authorized 
in each commissioned grade between those as- 
signed to reserve units organized to serve as 
units and those not assigned to such units. The 
Secretary shall distribute the number who are 
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assigned to reserve units organized to serve as 
units among the units of each reserve compo- 
nent by prescribing appropriate tables of organi- 
zation and tables of distribution. The Secretary 
shall distribute the number who are not as- 
signed to such units between — 

(1) each special branch; and 

(2) all other branches taken together. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2986.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 3220 of this title, prior to repeal by 
Pub. L. 103-337, § 1662(a)(3). 

§ 12008. Army Reserve and Air Force Reserve: 
warrant officers 

The Secretary of the Army may prescribe the 
authorized strength of the Army Reserve in war- 
rant officers. The Secretary of the Air Force 
may prescribe the authorized strength of the Air 
Force Reserve in warrant officers. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2987.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3223 and 8223 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(a)(3). 

§ 12009. Army and Air Force reserve components: 
temporary increases 

(a) The authorized strength in any reserve 
grade, as prescribed under this chapter, for any 
reserve component under the jurisdiction of the 
Secretary of the Army or the Secretary of the 
Air Force is automatically increased to the min- 
imum extent necessary to give effect to each ap- 
pointment made in that grade under section 
1211(a), 3036, 14304(b), 14314, or 14317 of this title. 

(b) An authorized strength so increased is in- 
creased for no other purpose. While an officer 
holds that grade, the officer whose appointment 
caused the increase is counted for the purpose of 
determining when other appointments, not 
under those sections, may be made in that 
grade. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2987.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3212 and 8212 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(a)(3). 

§ 12010. Computations for Navy Reserve and Ma- 
rine Corps Reserve: rule when fraction oc- 
curs in final result 

When there is a fraction in the final result of 
any computation under this chapter for the 
Navy Reserve or the Marine Corps Reserve, a 
fraction of one-half or more is counted as one, 
and a fraction of less than one-half is dis- 
regarded. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2987; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(GG), 
(3)(I), Jan. 6, 2006, 119 Stat. 3233, 3234.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5454 of this title, prior to repeal by 
Pub. L. 103-337, § 1662(a)(3). 

Amendments 

2006— Pub. L. 109-163, §515(b)(3)(I), substituted "Navy 
Reserve" for "Naval Reserve" in section catchline. 

Pub. L. 109-163, §515(b)(l)(GG), substituted "Navy Re- 
serve" for "Naval Reserve" in text. 

§ 12011. Authorized strengths: reserve officers on 
active duty or on full-time National Guard 
duty for administration of the reserves or 
the National Guard 

(a) Limitations. — (1) Of the total number of 
members of a reserve component who are serv- 
ing on full-time reserve component duty at the 
end of any fiscal year, the number of those 
members who may be serving in each of the 
grades of major, lieutenant colonel, and colonel 
may not, as of the end of that fiscal year, exceed 
the number determined in accordance with the 
following table: 



Total number of Number of officers of that reserve 

members of a re- component who may be serving in 

serve component the grade of: 

serving on full- 

time reserve Mainr Lieutenant p , , 

component duty: MaJQ1 Colonel Colonel 



Army Reserve: 

10,000 1,390 740 230 

11,000 1,529 803 242 

12,000 1,668 864 252 

13,000 1,804 924 262 

14,000 1,940 984 272 

15,000 2,075 1,044 282 

16,000 2,210 1,104 291 

17,000 2,345 1,164 300 

18,000 2,479 1,223 309 

19,000 2,613 1,282 318 

20,000 2,747 1,341 327 

21,000 2,877 1,400 336 

Army National 
Guard: 

20,000 1,500 850 325 

22,000 1,650 930 350 

24,000 1,790 1,010 378 

26,000 1,930 1,085 395 

28,000 2,070 1,168 420 

30,000 2,200 1,245 445 

32,000 2,330 1,315 460 

34,000 2,450 1,385 470 

36,000 2,570 1,455 480 

38,000 2,670 1,527 490 

40,000 2,770 1,590 500 

42,000 2,837 1,655 505 

Marine Corps Re- 
serve: 

1,000 99 63 20 

1,200 103 67 21 

1,300 107 70 22 

1,400 Ill 73 23 

1,500 114 76 24 

1,600 117 79 25 

1,700 120 82 26 

1,800 123 85 27 

1,900 126 88 28 

2,000 129 91 29 

2,100 132 94 30 

2,200 134 97 31 

2,300 136 100 32 

2,400 138 103 33 

2,500 140 106 34 
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Total number of 
members of a re- 
serve component 
serving on full- 
time reserve 
component duty: 

2,600 

Air Force Re- 
serve: 

500 

1,000 

I, 500 

2,000 

2,500 

3,000 

3,500 

4,000 

4,500 

5,000 

5,500 

6,000 

7,000 

8,000 

10,000 

Air National 
Guard: 

5,000 

6,000 

7,000 

8,000 

9,000 

10,000 

II, 000 

12,000 

13,000 

14,000 

15,000 

16,000 

17,000 

18,000 

19,000 

20,000 



Number of officers of that reserve 
component who may be serving in 
the grade of: 



Major 



Lieutenant 
Colonel 



Colonel 



142 


109 


35 


83 


85 


50 


155 


165 


95 


220 


240 


135 


285 


310 


170 


350 


369 


203 


413 


420 


220 


473 


464 


230 


530 


500 


240 


585 


529 


247 


638 


550 


254 


688 


565 


261 


735 


575 


268 


770 


595 


280 


805 


615 


290 


835 


635 


300 


333 


335 


251 


403 


394 


260 


472 


453 


269 


539 


512 


278 


606 


571 


287 


673 


665 


313 


740 


759 


339 


807 


827 


353 


873 


886 


363 


939 


945 


374 


1,005 


1,001 


384 


1,067 


1,057 


394 


1,126 


1,113 


404 


1,185 


1,169 


414 


1,235 


1,224 


424 


1,283 


1,280 


428 



(2) Of the total number of members of the 
Navy Reserve who are serving on full-time re- 
serve component duty at the end of any fiscal 
year, the number of those members who may be 
serving in each of the grades of lieutenant com- 
mander, commander, and captain may not, as of 
the end of that fiscal year, exceed the number 
determined in accordance with the following 
table: 



Total number of 
members of Navy 
Reserve serving 
on full-time re- 
serve component 
duty: 



Number of officers who may be 
serving In the grade of: 



Lieuten- 
ant com- 
mander 



Com- 
mander 



Captain 



10,000 
11,000 
12,000 
13,000 
14,000 
15,000 
16,000 
17,000 
18,000 
19,000 
20,000 
21,000 
22,000 
23,000 
24,000 



807 


447 


141 


867 


467 


153 


924 


485 


163 


980 


503 


173 


1,035 


521 


183 


1,088 


538 


193 


1,142 


555 


203 


1,195 


565 


213 


1,246 


575 


223 


1,291 


585 


233 


1,334 


595 


242 


1,364 


603 


250 


1,384 


610 


258 


1,400 


615 


265 


1,410 


620 


270. 



(b) Determinations by Interpolation. — If the 
total number of members of a reserve compo- 
nent serving on full-time reserve component 
duty is between any two consecutive numbers in 
the first column of the appropriate table in 
paragraph (1) or (2) of subsection (a), the cor- 
responding authorized strengths for each of the 
grades shown in that table for that component 
are determined by mathematical interpolation 
between the respective numbers of the two 
strengths. If the total number of members of a 
reserve component serving on full-time reserve 
component duty is more or less than the highest 
or lowest number, respectively, set forth in the 
first column of the appropriate table in para- 
graph (1) or (2) of subsection (a), the Secretary 
concerned shall fix the corresponding strengths 
for the grades shown in that table at the same 
proportion as is reflected in the nearest limit 
shown in the table. 

(c) Reallocations to Lower Grades.— When- 
ever the number of officers serving in any grade 
for duty described in subsection (a) is less than 
the number authorized for that grade under this 
section, the difference between the two numbers 
may be applied to increase the number author- 
ized under this section for any lower grade. 

(d) Secretarial Waiver.— (1) Upon determin- 
ing that it is in the national interest to do so, 
the Secretary of Defense may increase for a par- 
ticular fiscal year the number of reserve officers 
that may be on full-time reserve component 
duty for a reserve component in a grade referred 
to in a table in subsection (a) by a number that 
does not exceed the number equal to 5 percent of 
the maximum number specified for the grade in 
that table. 

(2) Whenever the Secretary exercises the au- 
thority provided in paragraph (1), the Secretary 
shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives notice 
in writing of the adjustment made. 

(e) Full-Time Reserve Component Duty De- 
fined. — In this section, the term "full-time re- 
serve component duty" means the following 
duty: 

(1) Active duty described in sections 10211, 
10302, 10303, 10304, 10305, 12310, or 12402 of this 
title. 

(2) Full-time National Guard duty (other 
than for training) under section 502(f) of title 
32, except for duty under section 115(b)(1)(B) 
and (C) of this title and section 115(i)(9) of this 
title. 

(3) Active duty described in section 708 of 
title 32. 

(Added Pub. L. 96-513, title I, §103, Dec. 12, 1980, 
94 Stat. 2844, §524; amended Pub. L. 97-86, title 
V, § 503(b), Dec. 1, 1981, 95 Stat. 1108; Pub. L. 
97-252, title V, § 503(b), Sept. 8, 1982, 96 Stat. 727; 
Pub. L. 98-94, title V, § 503(b), Sept. 24, 1983, 97 
Stat. 631; Pub. L. 98-525, title IV, §§ 413(b), 
414(a)(4)(A), (B)(i), Oct. 19, 1984, 98 Stat. 2518, 
2519; Pub. L. 99-145, title IV, §413(b), Nov. 8, 1985, 
99 Stat. 619; Pub. L. 100-180, div. A, title IV, 
§ 413(b), Dec. 4, 1987, 101 Stat. 1083; Pub. L. 
101-189, div. A, title IV, § 413(b), Nov. 29, 1989, 103 
Stat. 1433; Pub. L. 102-190, div. A, title IV, 
§ 413(b), Dec. 5, 1991, 105 Stat. 1352; Pub. L. 
103-160, div. A, title IV, § 413(b), Nov. 30, 1993, 107 
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Stat. 1642; renumbered §12011 and amended Pub. 
L. 103-337, div. A, title XVI, § 1662(a)(2), Oct. 5, 
1994, 108 Stat. 2988; Pub. L. 104-106, div. A, title 

IV, § 414(a), Feb. 10, 1996, 110 Stat. 288; Pub. L. 
105-261, div. A, title IV, § 414(a), Oct. 17, 1998, 112 
Stat. 1998; Pub. L. 106-65, div. A, title IV, § 414(a), 
Oct. 5, 1999, 113 Stat. 586; Pub. L. 106-398, §1 [[div. 
A], title IV, §§ 415(a), 421(b), 424(a)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-94 to 1654A-96; Pub. L. 
107-107, div. A, title IV, § 415(a), Deo. 28, 2001, 115 
Stat. 1070; Pub. L. 108-375, div. A, title IV, 
§ 416(h), Oct. 28, 2004, 118 Stat. 1869; Pub. L. 
109-163, div. A, title V, §515(b)(l)(HH), Jan. 6, 
2006, 119 Stat. 3233; Pub. L. 110-417, [div. A], title 

V, § 512(a), (b), Oct. 14, 2008, 122 Stat. 4439, 4440.) 

Amendments 

2008— Subsec. (a)(1). Pub. L. 110-417 inserted sections 
of table relating to the Army National Guard, Marine 
Corps Reserve, and Air National Guard, and struck out 
corresponding' former sections. 

2006— Subsec. (a)(2). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve" in introductory provi- 
sions and table. 

2004— Subsec. (e)(2). Pub. L. 108-375 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"Pull-time National Guard duty (other than for train- 
ing) under section 502(f) of title 32." 

2001 — Subsec. (a). Pub. L. 107-107 inserted heading and 
amended text of subsec. (a) generally. Prior to amend- 
ment, text consisted of table setting out maximum 
number of reserve officers of the Army, Air Force, and 
Marine Corps who may be on active duty or full-time 
National Guard duty in each of the grades of major, 
lieutenant colonel, and colonel, and of the Navy who 
may be on active duty in each of the grades of lieuten- 
ant commander, commander, and captain. 

Subsec. (b). Pub. L. 107-107 inserted heading and 
amended text of subsec. (b) generally. Prior to amend- 
ment, text read as follows: "Whenever the number of 
officers serving in any grade is less than the number 
authorized for that grade under this section, the dif- 
ference between the two numbers may be applied to in- 
crease the number authorized under this section for 
any lower grade." 

Subsec. (c). Pub. L. 107-107 inserted heading and 
amended text of subsec. (c) generally. Prior to amend- 
ment, text read as follows: "Whenever under section 527 
of this title the President may suspend the operation of 
any provision of section 523, 525, or 526 of this title, the 
Secretary of Defense may suspend the operation of any 
provision of this section. Any such suspension shall, if 
not sooner ended, end in the manner specified in sec- 
tion 527 for a suspension under that section." 

Subsec. (d). Pub. L. 107-107 inserted heading and 
amended text of subsec. (d) generally. Prior to amend- 
ment, text read as follows: "Upon increasing under sub- 
section (c)(2) of section 115 of this title the end strength 
that is authorized under subsection (a)(1)(B) of that 
section for a fiscal year for active-duty personnel and 
full-time National Guard duty personnel of an armed 
force who are to be paid from funds appropriated for re- 
serve personnel, the Secretary of Defense may increase 
for that fiscal year the limitation that is set forth in 
subsection (a) of this section for the number of officers 
of that armed force serving in any grade if the Sec- 
retary determines that such action is in the national 
interest. The percent of the increase may not exceed 
the percent by which the Secretary increases that end 
strength." 

Subsec. (e). Pub. L. 107-107 added subsec. (e). 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title IV, 
§ 415(a)], amended table generally, increasing the fiscal 
year limitation on number of reserve officers in the 
Army in grade of Major or Lieutenant Commander 
from 3,227 to 3,316, in grade of Lieutenant Colonel or 
Commander from 1,611 to 1,759, and in grade of Colonel 
or Navy Captain from 471 to 529, and in the Air Force 



in grade of Major or Lieutenant Commander from 860 to 
948, in grade of Lieutenant Colonel or Commander from 
777 to 852, and in grade of Colonel or Navy Captain from 
297 to 317. 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title IV, 
§ 421(b)], added subsec. (c). 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title IV, 
§ 424(a)], added subsec. (d). 

1999 — Subsec. (a). Pub. L. 106-65 amended table gener- 
ally, increasing the fiscal year limitation on number of 
reserve officers in the Army in grade of Major or Lieu- 
tenant Commander from 3,219 to 3,227, in grade of Lieu- 
tenant Colonel or Commander from 1,524 to 1,611, and in 
grade of Colonel or Navy Captain from 438 to 471, and 
in the Air Force in grade of Major or Lieutenant Com- 
mander from 791 to 860 and in grade of Lieutenant Colo- 
nel or Commander from 713 to 777. 

1998 — Subsec. (a). Pub. L. 105-261, in table, increased 
fiscal year limitation on number of reserve officers in 
the Army in grade of Colonel or Navy Captain from 412 
to 438 and in the Air Force in grade of Major or Lieu- 
tenant Commander from 643 to 791, in grade of Lieuten- 
ant Colonel or Commander from 672 to 713, and in grade 
of Colonel or Navy Captain from 274 to 297. 

1996 — Subsec. (a). Pub. L. 104-106, in table, increased 
fiscal year limitation on number of reserve officers in 
the Army in grade of Colonel or Navy Captain from 372 
to 412, in the Air Force in grade of Major or Lieutenant 
Commander from 575 to 643 and in grade of Lieutenant 
Colonel or Commander from 636 to 672, and in the Ma- 
rine Corps in grade of Major or Lieutenant Commander 
from 110 to 140, in grade of Lieutenant Colonel or Com- 
mander from 75 to 90, and in grade of Colonel or Navy 
Captain from 25 to 30. All other figures remained un- 
changed. 

1994— Pub. L. 103-337 renumbered section 524 of this 
title as this section and amended section catchline gen- 
erally striking out at end "in grades of major, lieuten- 
ant colonel, and colonel and Navy grades of lieutenant 
commander, commander, and captain". 

1993 — Subsec. (a). Pub. L. 103-160, in table, increased 
fiscal year limitation on number of reserve officers in 
the Air Force in grade of Lieutenant Colonel or Com- 
mander from 595 to 636 and in grade of Colonel or Navy 
Captain from 227 to 274. Army, Navy, and Marine Corps 
figures remained unchanged. 

1991 — Subsec. (a). Pub. L. 102-190, in table, increased 
fiscal year limitation on number of reserve officers in 
the Army in grade of Colonel or Navy Captain from 364 
to 372, and increased such limitation on number of re- 
serve officers in the Air Force in grade of Lieutenant 
Colonel or Commander from 532 to 595 and in grade of 
Colonel or Navy Captain from 194 to 227. Navy and Ma- 
rine Corps figures remained unchanged. 

1989— Subsec. (a). Pub. L. 101-189, § 413(b)(2), in table, 
increased fiscal year limitation on number of reserve 
officers in grade of Major or Lieutenant Commander, 
Lieutenant Colonel or Commander, and Colonel or 
Navy Captain who may be on active duty to, respec- 
tively: Army, to 3,219, 1,524, and 364 from 3,030, 1,448, 
and 351; Navy, to 1,071, 520, and 188 from 1,065, 520, and 
188; Air Force, to 575, 532, and 194 from 575, 476, and 190. 
Marine Corps figures remained unchanged. 

Pub. L. 101-189, § 413(b)(1), in table, increased fiscal 
year limitation on number of reserve officers in grade 
of Major or Lieutenant Commander, Lieutenant Colo- 
nel or Commander, and Colonel or Navy Captain who 
may be on active duty to, respectively: Army, to 3,030, 
1,448, and 351 from 2,600, 1,250, and 348; Navy, to 1,065, 
520, and 188 from 875, 520, and 185; Air Force, to 575, 476, 
and 190 from 575, 322, and 190. Marine Corps figures re- 
mained unchanged. 

1987— Subsec. (a). Pub. L. 100-180, § 413(b)(2), in table, 
increased fiscal year limitation on number of reserve 
officers in grade of Major or Lieutenant Commander, 
Lieutenant Colonel or Commander, and Colonel or 
Navy Captain who may be on active duty to, respec- 
tively: Army, to 2,600, 1,250, and 348 from 2,550, 1,152, 
and 348; Navy, to 875, 520, and 185 from 850, 520, and 185; 
Air Force, to 575, 322, and 190 from 575, 322, and 184; and 
Marine Corps, to 110, 75, and 25 from 105, 70, and 25. 
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Pub. L. 100-180, § 413(b)(1), in table, changed fiscal 
year limitation on number of reserve officers in grade 
of Major or Lieutenant Commander, Lieutenant Colo- 
nel or Commander, and Colonel or Navy Captain who 
may be on active duty to, respectively: Army, to 2,550, 
1,152, and 348 from 2,317, 1,152, and 348; Navy, to 850, 520, 
and 185 from 850, 520, and 17V; Air Force, to 575, 322, and 
184 from 476, 318, and 189; and Marine Corps, to 105, 70, 
and 25 from 100, 60, and 25. 

1985 — Subsec. (a). Pub. L. 99-145 increased fiscal year 
limitation on number of reserve officers in grade of 
Major or Lieutenant Commander, Lieutenant Colonel 
or Commander, and Colonel or Navy Captain who may 
be on active duty to, respectively: Army, to 2,317, 1,152, 
and 348 from 2,261, 1,121, and 345; Navy, to 850, 520, and 
177 from 823, 520, and 177; Air Force, to 476, 318, and 189, 
from 471, 293, and 172; and Marine Corps, to 100, 60, and 
25 from 100, 50, and 25. 

1984— Pub. L. 98-525, §414(a)(4)(B)(i), inserted ref- 
erences to National Guard and to full-time National 
Guard duty in section catchline. 

Subsec. (a). Pub. L. 98-525, § 414(a)(4)(A), inserted "or 
full-time National Guard duty" after "Marine Corps 
who may be on active duty" and inserted "or full-time 
National Guard duty (other than for training) under 
section 502(f) of title 32". 

Pub. L. 98-525, § 413(b), increased fiscal year limita- 
tion on number of reserve officers in grade of major or 
lieutenant commander, lieutenant colonel or com- 
mander, and colonel or Navy captain who may be on ac- 
tive duty to, respectively: Army, to 2,261, 1,121, and 345 
from 1,948, 967, and 338; Air Force, to 471, 293, and 172 
from 408, 303, and 171; Marine Corps, to 100, 50, and 25 
from 95, 48, and 23. Figures for the Navy remained un- 
changed. 

1983 — Subsec. (a). Pub. L. 98-94 increased fiscal year 
limitation on number of reserve officers in grade major 
or lieutenant commander; lieutenant colonel or com- 
mander; and colonel or Navy captain who may be on ac- 
tive duty to, respectively: Army, to 1,948, 967, and 338 
from 1,351, 671, and 234; Navy, to 823, 520, and 177 from 
823, 425, and 177; Air Force, to 408, 303, and 171 from 281, 
267, and 170; Marine Corps, to 95, 48, and 23 from 95, 40, 
and 21. 

1982 — Subsec. (a). Pub. L. 97-252 increased numbers in 
columns headed "Army", "Air Force", and "Marine 
Corps" from 1,105, 189, and 51 in line for major or lieu- 
tenant commander to 1,351, 281, and 95, respectively, 
from 551, 194, and 35 in line for lieutenant colonel or 
commander to 671, 267, and 40, respectively, and from 
171, 147, and 19 in line for colonel or Navy captain to 
234, 170, and 21, respectively. 

1981 — Subsec. (a). Pub. L. 97-86 increased numbers in 
columns headed "Army" and "Air Force" from 821 and 
170 in line for major or lieutenant commander to 1,105 
and 189, respectively, from 503 and 183 in line for lieu- 
tenant colonel or commander to 551 and 194, respec- 
tively, and from 163 and 146 in line for colonel or Navy 
captain to 171 and 147, respectively. 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title IV, §415(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-94, provided that: "The 
amendments made by this section [amending this sec- 
tion and section 12012 of this title] shall take effect on 
October 1, 2000." 

Effective Date of 1998 Amendment 

Pub. L. 105-261, div. A, title IV, § 414(c), Oct. 17, 1998, 
112 Stat. 1998, provided that: "The amendments made 
by this section [amending this section and section 12012 
of this title] shall take efffect [sic] on October 1, 1998." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 



Effective Date of 1989 Amendment 

Section 413(b)(2) of Pub. L. 101-189 provided that the 
amendment made by that section is effective Oct. 1, 
1990. 

Effective Date of 1987 Amendment 

Section 413(b)(2) of Pub. L. 100-180 provided that the 
amendment made by that section is effective Oct. 1, 
1988. 

Effective Date of 1985 Amendment 

Amendment by Pub. L. 99-145 effective Oct. 1, 1985, 
see section 413(c) of Pub. L. 99-145, set out as a note 
under section 517 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective Oct. 1, 1984, 
see section 413(c) of Pub. L. 98-525, set out as a note 
under section 517 of this title. 

Effective Date of 1983 Amendment 

Amendment by Pub. L. 98-94 effective Oct. 1, 1983, see 
section 503(c) of Pub. L. 98-94, set out as a note under 
section 517 of this title. 

§ 12012. Authorized strengths: senior enlisted 
members on active duty or on full-time Na- 
tional Guard duty for administration of the 
reserves or the National Guard 

(a) Limitations. — Of the total number of mem- 
bers of a reserve component who are serving on 
full-time reserve component duty at the end of 
any fiscal year, the number of those members in 
each of pay grades of E-8 and E-9 who may be 
serving on active duty under section 10211 or 
12310, or on full-time National Guard duty under 
the authority of section 502(f) of title 32 (other 
than for training) in connection with organiz- 
ing, administering, recruiting, instructing, or 
training the reserve components or the National 
Guard may not, as of the end of that fiscal year, 
exceed the number determined in accordance 
with the following table: 

Number of members of 
Total number of members of that reserve component 
a reserve component serving who may be serving in 
on full-time reserve compo- the grade of: 

nent duty: 



E-8 



E-9 



Army Reserve: 

10,000 

11,000 

12,000 

13,000 

14,000 

15,000 

16,000 

17,000 

18,000 

19,000 

20,000 

21,000 

Army National Guard: 

20,000 

22,000 

24,000 

26,000 

28,000 

30,000 

32,000 

34,000 

36,000 

38,000 



1,052 
1,126 
1,195 
1,261 
1,327 
1,391 
1,455 
1,519 
1,583 
1,647 
1,711 
1,775 



1,650 
1,775 
1,950 
2,100 
2,250 
2,400 
2,500 
2,600 
2,700 
2,800 



154 
168 
180 
191 
202 
213 
224 
235 
246 
257 
268 
278 



550 
615 
645 
675 
715 
735 
760 
780 
800 
820 
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Number of members of 
Total number of members of that reserve component 
a reserve component serving who may be serving in 
on full-time reserve compo- the grade of: 

nent duty: 

E-8 E-9 



40,000 


2,900 


830 


42,000 


3,000 


840 


Navy Reserve: 






10,000 


340 


143 


11,000 


364 


156 


12,000 


386 


169 


13,000 


407 


182 


14,000 


423 


195 


15,000 


435 


208 


16,000 


447 


221 


17,000 


459 


234 


18,000 


471 


247 


19,000 


483 


260 


20,000 


495 


273 


21,000 


507 


286 


22,000 


519 


299 


23,000 


531 


312 


24,000 


540 


325 


Marine Corps Reserve: 






1,100 


50 


11 


1,200 


55 


12 


1,300 


60 


13 


1,400 


65 


14 


1,500 


70 


15 


1,600 


75 


16 


1,700 


80 


17 


1,800 


85 


18 


1,900 


89 


19 


2,000 


93 


20 


2,100 


96 


21 


2,200 


99 


22 


2,300 


101 


23 


2,400 


103 


24 


2,500 


105 


25 


2,600 


107 


26 


Air Force Reserve: 






500 


75 


40 


1,000 


145 


75 


1,500 


208 


105 


2,000 


270 


130 


2,500 


325 


150 


3,000 


375 


170 


3,500 


420 


190 


4,000 


460 


210 


4,500 


495 


230 


5,000 


530 


250 


5,500 


565 


270 


6,000 


600 


290 


7,000 


670 


330 


8,000 


740 


370 


10,000 


800 


400 


Air National Guard: 






5,000 


1,020 


405 


6,000 


1,070 


435 


7,000 


1,120 


465 


8,000 


1,170 


490 


9,000 


1,220 


510 


10,000 


1,270 


530 


11,000 


1,320 


550 


12,000 


1,370 


570 


13,000 


1,420 


589 


14,000 


1,470 


608 


15,000 


1,520 


626 


16,000 


1,570 


644 


17,000 


1,620 


661 


18,000 


1,670 


678 


19,000 


1,720 


695 


20,000 


1,770 


712. 



(b) Determinations by Interpolation. — If the 
total number of members of a reserve compo- 
nent serving' on full-time reserve component 
duty is between any two consecutive numbers in 
the first column of the table in subsection (a), 
the corresponding authorized strengths for each 
of the grades shown in that table for that com- 
ponent are determined by mathematical inter- 
polation between the respective numbers of the 
two strengths. If the total number of members 
of a reserve component serving on full-time re- 
serve component duty is more or less than the 
highest or lowest number, respectively, set forth 
in the first column of the table in subsection (a), 
the Secretary concerned shall fix the cor- 
responding strengths for the grades shown in the 
table at the same proportion as is reflected in 
the nearest limit shown in the table. 

(c) Reallocations to Lower Grade. — When- 
ever the number of members serving in pay 
grade E-9 for duty described in subsection (a) is 
less than the number authorized for that grade 
under this section, the difference between the 
two numbers may be applied to increase the 
number authorized under this section for pay 
grade E-8. 

(d) Secretarial Waiver. — (1) Upon determin- 
ing that it is in the national interest to do so, 
the Secretary of Defense may increase for a par- 
ticular fiscal year the number of reserve en- 
listed members that may be on active duty or 
full-time National Guard duty as described in 
subsection (a) for a reserve component in a pay 
grade referred to in a table in subsection (a) by 
a number that does not exceed the number equal 
to 5 percent of the maximum number specified 
for that grade and reserve component in the 
table. 

(2) Whenever the Secretary exercises the au- 
thority provided in paragraph (1), the Secretary 
shall submit to the Committee on Armed Serv- 
ices of the Senate and the Committee on Armed 
Services of the House of Representatives notice 
in writing of the adjustment made. 

(e) Full-Time Reserve Component Duty De- 
fined. — In this section, the term "full-time re- 
serve component duty" has the meaning given 
the term in section 12011(e) of this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(a)(1), Oct. 5, 1994, 108 Stat. 2987; amended 
Pub. L. 104-106, div. A, title IV, § 414(b), title XV, 
§1501(b)(10), Feb. 10, 1996, 110 Stat. 288, 496; Pub. 
L. 105-261, div. A, title IV, § 414(b), Oct. 17, 1998, 
112 Stat. 1998; Pub. L. 106-65, div. A, title IV, 
§ 414(b), Oct. 5, 1999, 113 Stat. 586; Pub. L. 106-398, 
§1 [[div. A], title IV, §§ 415(b), 421(c), 424(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-94 to 1654A-96; Pub. 
L. 107-107, div. A, title IV, § 415(b), Dec. 28, 2001, 
115 Stat. 1073; Pub. L. 108-375, div. A, title X, 
§1084(d)(34), Oct. 28, 2004, 118 Stat. 2063; Pub. L. 
109-163, div. A, title V, § 515(b)(1)(H), Jan. 6, 2006, 
119 Stat. 3233; Pub. L. 110-417, [div. A], title V, 
§ 512(c), Oct. 14, 2008, 122 Stat. 4440.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 517(b), (c) of this title, prior to amend- 
ment by Pub. L. 103-337, § 1662(a)(4). 

Amendments 

2008— Subsec. (a). Pub. L. 110-417 inserted section of 
table relating to the Army National Guard and struck 
out corresponding former section. 
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2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve" in table. 

2004— Subsec. (a). Pub. L. 108-375 inserted colon after 
"Air National Guard" in table. 

2001 — Subsec. (a). Pub. L. 107-107 inserted heading and 
amended text of subsec. (a) generally. Prior to amend- 
ment, text consisted of table setting out maximum 
number of enlisted members in pay grades E-8 and E-9 
who may be on active duty (other than for training) or 
on full-time National Guard duty (other than for train- 
ing) as of the end of any fiscal year in connection with 
organizing, administering, recruiting, instructing, or 
training the reserve components or the National Guard. 

Subsec. (b). Pub. L. 107-107 inserted heading and 
amended text of subsec. (b) generally. Prior to amend- 
ment, text read as follows: "Whenever the number of 
members serving in pay grade E-9 for duty described in 
subsection (a) is less than the number authorized for 
that grade under subsection (a), the difference between 
the two numbers may be applied to increase the num- 
ber authorized under such subsection for pay grade 
E-8." 

Subsec. (c). Pub. L. 107-107 inserted heading and 
amended text of subsec. (c) generally. Prior to amend- 
ment, text read as follows: "Whenever under section 527 
of this title the President may suspend the operation of 
any provision of section 523, 525, or 526 of this title, the 
Secretary of Defense may suspend the operation of any 
provision of this section. Any such suspension shall, if 
not sooner ended, end in the manner specified in sec- 
tion 527 for a suspension under that section." 

Subsec. (d). Pub. L. 107-107 inserted heading and 
amended text of subsec. (d) generally. Prior to amend- 
ment, text read as follows: "Upon increasing under sub- 
section (c)(2) of section 115 of this title the end strength 
that is authorized under subsection (a)(1)(B) of that 
section for a fiscal year for active-duty personnel and 
full-time National Guard duty personnel of an armed 
force who are to be paid from funds appropriated for re- 
serve personnel, the Secretary of Defense may increase 
for that fiscal year the limitation that is set forth in 
subsection (a) of this section for the number of enlisted 
members of that armed force serving in any grade if the 
Secretary determines that such action is in the na- 
tional interest. The percent of the increase may not ex- 
ceed the percent by which the Secretary increases that 
end strength." 

Subsec. (e). Pub. L. 107-107 added subsec. (e). 

2000— Subsec. (a). Pub. L. 106-398, §1 [[div. A], title IV, 
§ 415(b)], amended table generally, increasing the fiscal 
year limitation on number of enlisted members in the 
Army in grade of E-9 from 645 to 764 and in grade of E-8 
from 2,593 to 2,821, and in the Air Force in grade of E-9 
from 405 to 502 and in grade of E-8 from 1,041 to 1,117. 

Subsec. (c). Pub. L. 106-398, §1 [[div. A], title IV, 
§ 421(c)], added subsec. (c). 

Subsec. (d). Pub. L. 106-398, §1 [[div. A], title IV, 
§424(b)], added subsec. (d). 

1999 — Subsec. (a). Pub. L. 106-65 amended table gener- 
ally, increasing the fiscal year limitation on number of 
enlisted members in the Army in grade of E-9 from 623 
to 645 and in grade of E-8 from 2,585 to 2,593, and in the 
Air Force in grade of E-9 from 395 to 405 and in grade 
of E-8 from 997 to 1,041. 

1998 — Subsec. (a). Pub. L. 105-261, in table, in grade 
E-9 increased figure for Army from 603 to 623 and for 
Air Force from 366 to 395, and in grade E-8 increased 
figure for Air Force from 890 to 997. 

1996— Pub. L. 104-106, § 1501(b)(10), substituted "the 
National" for "National" in section catchline. 

Subsec. (a). Pub. L. 104-106, § 414(b), in table, in grade 
E-9, increased figure for Army from 569 to 603, for Air 
Force from 328 to 366, and for Marine Corps from 14 to 
20, and in grade E-8, increased figure for Air Force from 
840 to 890 and for Marine Corps from 74 to 94. All other 
figures remained unchanged. 

Effective Date of 2000 Amendment 

Amendment by section 1 [[div. A], title IV, §415(b)] of 
Pub. L. 106-398 effective Oct. 1, 2000, see section 1 [[div. 



A], title IV, § 415(c)] of Pub. L. 106-398, set out as a note 
under section 12011 of this title. 

Effective Date of 1998 Amendment 

Amendment by Pub. L. 105-261 effective Oct. 1, 1998, 
see section 414(c) of Pub. L. 105-261, set out as a note 
under section 12011 of this title. 

Effective Date of 1996 Amendment 

Amendment by section 1501(b)(10) of Pub. L. 104-106 
effective as if included in the Reserve Officer Personnel 
Management Act, title XVI of Pub. L. 103-337, as en- 
acted on Oct. 5, 1994, see section 1501(f)(3) of Pub. L. 
104-106, set out as a note under section 113 of this title. 

CHAPTER 1203— ENLISTED MEMBERS 

Sec. 

12101. Definition. 

12102. Reserve components: qualifications. 

12103. Reserve components: terms. 

12104. Reserve components: transfers. 

12105. Army Reserve and Air Force Reserve: trans- 

fer from Guard components. 

12106. Army and Air Force Reserve: transfer to upon 

withdrawal as member of National Guard. 

12107. Army National Guard of United States; Air 

National Guard of the United States: enlist- 
ment in. 

12108. Enlisted members: discharge or retirement 

for years of service or for age. 

Amendments 

2001— Pub. L. 107-107, div. A, title V, § 517(f)(2), Dec. 28, 
2001, 115 Stat. 1096, added item 12108. 

§ 12101. Definition 

In this chapter, the term "enlistment" means 
original enlistment or reenlistment. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(b)(1), Oct. 5, 1994, 108 Stat. 2988.) 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 12102. Reserve components: qualifications 

(a) To become an enlisted member of a reserve 
component a person must be enlisted as a Re- 
serve of an armed force and subscribe to the 
oath prescribed by section 502 of this title, or be 
transferred to that component according to law. 
In addition, to become an enlisted member of 
the Army National Guard of the United States 
or the Air National Guard of the United States, 
he must meet the requirements of section 12107 
of this title. 

(b) Except as otherwise provided by law, the 
Secretary concerned shall prescribe physical, 
mental, moral, professional, and age qualifica- 
tions for the enlistment of persons as Reserves 
of the armed forces under his jurisdiction. How- 
ever, no person may be enlisted as a Reserve un- 
less — 

(1) he is a citizen of the United States or has 
been lawfully admitted to the United States 
for permanent residence under the Immigra- 
tion and Nationality Act (8 U.S.C. 1101 et seq.); 
or 

(2) he has previously served in the armed 
forces or in the National Security Training 
Corps. 

(c) A person who is otherwise qualified, but 
who has a physical defect that the Secretary 
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concerned determines will not interfere with the 
performance of the duties to which that person 
may be assigned, may be enlisted as a Reserve of 
any armed force under the jurisdiction of that 
Secretary. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 17, §510; Pub. L. 
88-236, Dec. 23, 1963, 77 Stat. 474; Pub. L. 90-130, 
§1(2), Nov. 8, 1967, 81 Stat. 374; Pub. L. 90-623, 
§2(3), Oct. 22, 1968, 82 Stat. 1314; Pub. L. 96-513, 
title V, §511(13), Dec. 12, 1980, 94 Stat. 2921; re- 
numbered §12102 and amended Pub. L. 103-337, 
div. A, title XVI, §§ 1631(a), 1662(b)(2), 1675(a), 
Oct. 5, 1994, 108 Stat. 2964, 2989, 3017; Pub. L. 
104-106, div. A, title XV, § 1501(a)(5)(A), Feb. 10, 
1996, 110 Stat. 495.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


510(a) 
510(b) 

510(c) 

510(d) 


50:952 (less proviso). 
50:941(a) (as applicable to 

enlistments). 
50:941(b) (as applicable to 

enlistments). 
50:956 (as applicable to 

enlistments). 


July 9, 1952, ch. 608. §§217 
(less (c), as applicable 
to enlistments), 228 
(less proviso), 232 (as 
applicable to enlist- 
ments), 66 Stat. 486, 
488, 489. 



In subsection (a), the last sentence is inserted to re- 
flect sections 3261 and 8261 of this title. 

In subsection (b), the word "However" is substituted 
for the words "Subject to the limitation that". The 
words "as Reserves in the armed forces under his juris- 
diction" are substituted for the words "of Reserve 
members of the Armed Forces of the United States". 
The words "its Territories" are omitted as surplusage, 
since citizens of the Territories are citizens of the 
United States. 

In subsection (c), the words "armed force concerned" 
are substituted for the words "of the appropriate 
Armed Force of the United States". The words "in 
which she previously served satisfactorily" are sub- 
stituted for the words "satisfactorily held by her". 

In subsection (d), the words "under the jurisdiction of 
that Secretary" are inserted for clarity. The words 
"general or special" are omitted as surplusage. 

References in Text 

The Immigration and Nationality Act, referred to in 
subsec. (b)(1), is act June 27, 1952, ch. 477, 66 Stat. 163, 
as amended, which is classified principally to chapter 
12 (§1101 et seq.) of Title 8, Aliens and Nationality. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1101 of Title 8 
and Tables. 

Amendments 

1996— Subsecs. (c), (d). Pub. L. 104-106 made technical 
correction to directory language of Pub. L. 103-337, 
§ 1631(a). See 1994 Amendment note below. 

1994— Pub. L. 103-337, § 1662(b)(2), renumbered section 
510 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(a), substituted 
"12107" for "3261 or 8261". 

Subsecs. (c), (d). Pub. L. 103-337, § 1631(a), as amended 
by Pub. L. 104-106, redesignated subsec. (d) as (c) and 
struck out former subsec. (c) which read as follows: 
"Women may be enlisted as Reserves of the armed 
forces. Women are enlisted in the grades and ratings 
authorized for enlisted women of the regular compo- 
nent of the armed force concerned. Any female former 
enlisted member of an armed force may, if otherwise 
qualified, be enlisted as a Reserve of that armed force 
in the highest grade or rating in which she previously 
served satisfactorily on active duty (other than for 
training)." 

1980— Subsec. (b)(1). Pub. L. 96-513 substituted "the 
Immigration and Nationality Act (8 U.S.C. 1101 et 
seq.)" for "chapter 12 of title 8". 



1968— Subsec. (a). Pub. L. 90-623 substituted "section 
502" for "section 501". 

1967 — Subsec. (c). Pub. L. 90-130 struck out provision 
limiting the reserve components in which women may 
be enlisted as Reserves of the armed forces to the Army 
Reserve, Naval Reserve, Air Force Reserve, Marine 
Corps Reserve, and Coast Guard Reserve. 

1963— Subsec. (b)(1). Pub. L. 88-236 substituted "he is 
a citizen of the United States or has been lawfully ad- 
mitted to the United States for permanent residence 
under chapter 12 of title 8" for "he is, or has made a 
declaration of intention to become, a citizen of the 
United States or of a possession thereof". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1662(b)(2) and 1675(a) of Pub. 
L. 103-337 effective Dec. 1, 1994, except as otherwise pro- 
vided, and amendment by section 1631(a) of Pub. L. 
103-337 effective Oct. 1, 1996, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-623 intended to restate 
without substantive change the law in effect on Oct. 22, 
1968, see section 6 of Pub. L. 90-623, set out as a note 
under section 5334 of Title 5, Government Organization 
and Employees. 

Treatment of Single Parents Enlisting in Reserve 
Components of the Armed Forces 

Pub. L. 99-661, div. A, title V, §523, Nov. 14, 1986, 100 
Stat. 3871, as amended by Pub. L. 100-180, div. A, title 
V, §503, Dec. 4, 1987, 101 Stat. 1085; Pub. L. 101-189, div. 
A, title V, §504, Nov. 29, 1989, 103 Stat. 1437, which pro- 
vided that, in determining under section 510 [now 12102] 
of title 10 whether a person who is applying to enlist in 
a reserve component of the Armed Forces upon dis- 
charge or release from active duty is qualified for en- 
listment as a Reserve of an Armed Force, the Secretary 
concerned may not disqualify the person because the 
person is a single parent if the person is otherwise 
qualified for enlistment, the person became a single 
parent while serving on active duty, and the person's 
status as a single parent was not a factor in the per- 
son's discharge or release from active duty, with provi- 
sion that the requirements imposed with respect to 
parenthood not be more stringent than those imposed 
on a member who becomes a single parent during the 
term of the member's enlistment, and with provision 
defining "single parent" as a person who is not married 
and who has custody of a child under the age of 18 pur- 
suant to a court order, expired on Sept. 30, 1991. 

§ 12103. Reserve components: terms 

(a) Except as otherwise prescribed by law, en- 
listments as Reserves are for terms prescribed 
by the Secretary concerned. However, an enlist- 
ment that is in effect at the beginning of a war 
or of a national emergency declared by Con- 
gress, or entered into during such a war or emer- 
gency, and that would otherwise expire, con- 
tinues in effect until the expiration of six 
months after the end of that war or emergency, 
whichever is later, unless sooner terminated by 
the Secretary concerned. 
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(b) Under regulations to be prescribed by the 
Secretary of Defense, and by the Secretary of 
Homeland Security with respect to the Coast 
Guard when it is not operating as a service in 
the Navy, a person who is qualified for enlist- 
ment for active duty in an armed force, and who 
is not under orders to report for induction into 
an armed force under the Military Selective 
Service Act (50 U.S.C. App. 451 et seq.), may be 
enlisted as a Reserve for service in the Army Re- 
serve, Navy Reserve, Air Force Reserve, Marine 
Corps Reserve, or Coast Guard Reserve, for a 
term of not less than six years nor more than 
eight years. Each person enlisted under this sub- 
section shall serve — 

(1) on active duty for a period of not less 
than two years; and 

(2) the rest of his period of enlistment as a 
member of the Ready Reserve. 

(c) In time of war or of national emergency de- 
clared by Congress the term of service of an en- 
listed member transferred to a reserve compo- 
nent according to law, that would otherwise ex- 
pire, continues until the expiration of six 
months after the end of that war or emergency, 
whichever is later, unless sooner terminated by 
the Secretary concerned. 

(d) Under regulations to be prescribed by the 
Secretary of Defense, or the Secretary of Home- 
land Security with respect to the Coast Guard 
when it is not operating as a service in the 
Navy, a non-prior-service person who is qualified 
for induction for active duty in an armed force 
and who is not under orders to report for induc- 
tion into an armed force under the Military Se- 
lective Service Act (50 U.S.C. App. 451 et seq.), 
except as provided in section 6(c)(2)(A)(ii) and 
(iii) of such Act, may be enlisted in the Army 
National Guard or the Air National Guard, or as 
a Reserve for service in the Army Reserve, Navy 
Reserve, Air Force Reserve, Marine Corps Re- 
serve, or Coast Guard Reserve, for a term of not 
less than six years nor more than eight years. 
Each person enlisted under this subsection shall 
perform an initial period of active duty for 
training of not less than twelve weeks to com- 
mence insofar as practicable within one year 
after the date of that enlistment. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 18, §511; Pub. L. 
85-861, §1(8), Sept. 2, 1958, 72 Stat. 1439; Pub. L. 
88-110, §3, Sept. 3, 1963, 77 Stat. 135; Pub. L. 
90-168, §2(11), Dec. 1, 1967, 81 Stat. 523; Pub. L. 
94-106, title VIII, § 802(a), Oct. 7, 1975, 89 Stat. 537; 
Pub. L. 95-485, title IV, § 405(c)(1), Oct. 20, 1978, 92 
Stat. 1615; Pub. L. 96-107, title VIII, § 805(a), Nov. 
9, 1979, 93 Stat. 812; Pub. L. 96-513, title V, 
§511(14), Dec. 12, 1980, 94 Stat. 2921; Pub. L. 
97-252, title XI, § 1115(a), Sept. 8, 1982, 96 Stat. 
750; Pub. L. 97-295, §1(6), Oct. 12, 1982, 96 Stat. 
1289; Pub. L. 98-94, title X, § 1022(a)(1), Sept. 24, 
1983, 97 Stat. 670; renumbered §12103, Pub. L. 
103-337, div. A, title XVI, § 1662(b)(2), Oct. 5, 1994, 
108 Stat. 2989; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
107-314, div. A, title V, § 533(a), Dec. 2, 2002, 116 
Stat. 2547; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(JJ), Jan. 6, 2006, 119 Stat. 3233.) 
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1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


511(a) 
511(b) 


50:951 (less (c)). 
50:951(0). 


July 9, 1952. oh. 608, §227. 
66 Stat. 488. 



In subsection (a), the first sentence Is substituted for 
50:951(a). The words "as Reserves In the Armed Forces 
of the United States" and "the existence of" are omit- 
ted as surplusage. 

In subsections (a) and (b), the word "hereafter" is 
omitted as surplusage. The words "the expiration of" 
are inserted for clarity. 

In subsection (b), the word "continues" is substituted 
for the words "shall * * * be extended". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


511(b) 


50:1012. 


Aug. 9, 1955. oh. 665. §2(1) 






(1st 2 pars.), 69 Stat. 






600. 



In subsection (b), the words "respectively, pursuant 
to the provisions of this section" are omitted as sur- 
plusage. The words "as a Reserve for service" are in- 
serted to reflect section 510 of this title. The last six 
words of the first sentence are substituted for 50: 1012(b) 
(1st sentence). 

References in Text 

The Military Selective Service Act, referred to In 
subsecs. (b) and (d), Is act June 24, 1948, ch. 625, 62 Stat. 
604, as amended, which Is classified principally to sec- 
tion 451 et seq. of Title 50, Appendix, War and National 
Defense. Section 6 of the Act is classified to section 456 
of Title 50, Appendix. For complete classification of 
this Act to the Code, see References in Text note set 
out under section 451 of Title 50, Appendix, and Tables. 

Amendments 

2006— Subsecs. (b), (d). Pub. L. 109-163 substituted 
"Navy Reserve" for "Naval Reserve". 

2002— Subsec. (b). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Subsec. (d). Pub. L. 107-314 substituted "one year" for 
"270 days" in last sentence. 

Pub. L. 107-296 substituted "of Homeland Security" 
for "of Transportation". 

1994— Pub. L. 103-337 renumbered section 511 of this 
title as this section. 

1983— Subsec. (b). Pub. L. 98-94, § 1022(a)(1)(A), sub- 
stituted "not less than six years nor more than eight 
years" for "six years". 

Subsec. (d). Pub. L. 98-94, § 1022(a)(1)(B), substituted 
"not less than six years nor more than eight years" for 
"six years". 

1982— Subsec. (b). Pub. L. 97-295 substituted "(50 
U.S.C. App. 451 et seq.)" for "(50 U.S.C. App. 451-473)" 
after "Military Selective Service Act". 

Subsec. (d). Pub. L. 97-252 extended to 270 from 180 
days requirement for commencement of initial period 
of active duty for training after date of enlistment. 

1980— Subsec. (d). Pub. L. 96-513 substituted "Military 
Selective Service Act (50 U.S.C. App. 451 et seq.)" for 
"Military Selective Service Act of 1967 (50 App. U.S.C. 
451-473)". 

1979— Subsec. (d). Pub. L. 96-107 struck out require- 
ment that a non-prior-service person be under 26 years 
of age. 

1978 — Subsec. (b). Pub. L. 95-485, in provision preced- 
ing cl. (1), substituted "the Secretary of Defense, and 
by the Secretary of Transportation with respect to the 
Coast Guard when it is not operating as a service in the 
Navy" for "the Secretary concerned" and "the Military 
Selective Service Act (50 U.S.C. App. 451-473)" for "sec- 
tions 451-473 of title 50, appendix", in cl. (1), substituted 
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"not less than two years; and" for "two years;", struck 
out former cl. (2), requiring a person enlisted under this 
subsec. to serve satisfactorily as a member of the 
Ready Reserve for a period which when added to his ac- 
tive duty under cl. (1) totals five years, redesignated 
former cl. (3) as (2), and in cl. (2) as so redesignated, 
substituted "Ready Reserve" for "Standby Reserve". 

1975 — Subsec. (d). Pub. L. 94-106 reduced initial period 
of active duty for training for persons enlisted under 
this subsection from four months to twelve weeks. 

1967— Subsec. (d). Pub. L. 90-168 substituted the Sec- 
retary of Transportation for the Secretary of the 
Treasury as the prescribing authority for regulations 
covering the Coast Guard when not operating as part of 
the Navy, inserted exception as provided in section 
6(c)(2)(A)(ii) and (iii) of the Military Selective Service 
Act of 1967, added requirement that the initial period of 
four months' service commence insofar as practicable 
within 180 days after the date of enlistment, and struck 
out provision that the remainder of the period of serv- 
ice after the initial period of four months be served, 
subject to section 269(e)(4) of this title, as a member of 
the Ready Reserve. 

1963— Subsec. (d). Pub. L. 88-110 added subsec. (d). 

1958— Subsecs. (b), (c). Pub. L. 85-861, §1(8)(A), added 
subsec. (b) and redesignated former subsec. (b) as (c). 

Effective Date of 2002 Amendments 

Pub. L. 107-314, div. A, title V, § 533(b), Dec. 2, 2002, 116 
Stat. 2547, provided that: "The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to enlistments under section 12103(d) of title 10, 
United States Code, after the end of the 90-day period 
beginning on the date of the enactment of this Act 
[Dec. 2, 2002]." 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1983 Amendment 

Section 1022(a)(2) of Pub. L. 98-94 provided that: "The 
amendments made by paragraph (1) [amending this sec- 
tion] shall apply only with respect to persons who en- 
list under the authority of subsection (b) or (d) of sec- 
tion 511 [now 12103] of title 10, United States Code, 60 or 
more days after the date of the enactment of this Act 
[Sept. 24, 1983]." 

Effective Date of 1982 Amendment 

Section 1115(b) of Pub. L. 97-252 provided that: "The 
amendment made by this section [amending this sec- 
tion] shall be effective with respect to persons enlisting 
in a reserve component of the Armed Forces after the 
end of the ninety-day period beginning on the date of 
the enactment of this Act [Sept. 8, 1982]." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1979 Amendment 

Section 805(c) of Pub. L. 96-107 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 651 of this title] shall apply only to in- 
dividuals who become members of an Armed Force 
after the date of the enactment of this Act [Nov. 9, 
1979]." 

Effective Date of 1978 Amendment 

Section 405(c)(2) of Pub. L. 95-485 provided that: "The 
amendments made by paragraph (1) [amending this sec- 
tion] shall not apply with respect to a person who en- 
listed as a Reserve for service in the Armed Forces 
under section 511(b) [now 12103(b)] of title 10, United 
States Code, before the date of the enactment of this 
Act [Oct. 20, 1978]." 



Effective Date of 1967 Amendment 

For effective date of amendment by Pub. L. 90-168, 
see section 7 of Pub. L. 90-168, set out as a note under 
section 138 of this title. 

Transition 

Pub. L. 107-314, div. A, title V, § 533(c), Dec. 2, 2002, 116 
Stat. 2547, provided that: "In the case of a person who 
enlisted under section 12103(d) of title 10, United States 
Code, before the date of the enactment of this Act [Dec. 
2, 2002] and who as of such date has not commenced the 
required initial period of active duty for training under 
that section, the amendment made by subsection (a) 
[amending this section] may be applied to that person, 
but only with the agreement of that person and the 
Secretary concerned." 

§ 12104. Reserve components: transfers 

(a) A person who would otherwise be required 
to be transferred to a reserve component under 
section 651 of this title or under the Military Se- 
lective Service Act (50 U.S.C. App. 451 et seq.), is 
entitled, if he is qualified and accepted, to be en- 
listed in any armed force that he chooses and to 
participate in the programs authorized for that 
armed force. However, unless the two Secretar- 
ies concerned consent, he may not be enlisted as 
a Reserve of an armed force other than that 
from which he is transferred. All periods of his 
participation shall be credited against the total 
period of service required of him under section 
651 of this title or under the Military Selective 
Service Act (50 U.S.C. App. 451 et seq.). However, 
no period may be credited more than once. 

(b) A person covered by subsection (a) shall 
perform the rest of his required term of service 
in the armed force in which he is so enlisted or 
in any other armed force in which he is later en- 
listed or appointed. 

(c) This section does not change any term of 
service under an appointment, enlistment, or 
agreement, including an agreement made before 
or at the time when the member entered upon a 
program authorized by an armed force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 18, §512; Pub. L. 
96-513, title V, §511(15), Dec. 12, 1980, 94 Stat. 
2921; renumbered §12104, Pub. L. 103-337, div. A, 
title XVI, § 1662(b)(2), Oct. 5, 1994, 108 Stat. 2989.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


512(a) 
512(b) 
512(c) 


50:929(a) (less 2d sen- 
tence, as applicable to 
enlistments). 

50:929(a) (2d sentence, as 
applicable to enlist- 
ments). 

50:929(b) (as applicable to 
enlistments). 


July 9, 1952, ch. 608, §209 
(as applicable to en- 
listments), 66 Stat. 484. 



In subsection (a), the words "is entitled * * * to be 
enlisted in any armed force that he chooses" are sub- 
stituted for the words "shall * * * be permitted to en- 
list * * * in such Armed Force of the United States as 
he may elect". The second sentence is substituted for 
50:929(a) (words within parentheses). The words "of an 
Armed Force of the United States" are omitted as sur- 
plusage. 

In subsection (b), the word "rest" is substituted for 
the words "remaining period". The words "be required 
to" are omitted as surplusage. 

In subsection (c), the words "This section does not" 
are substituted for the words "Nothing in this section 
shall be construed". The word "change" is substituted 
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for the words "reduce, limit, or modify". The words 
"which any person may undertake to perform" are 
omitted as surplusage. 

References in Text 

The Military Selective Service Act, referred to in 
subsec. (a), is act June 24, 1948, ch. 625, 62 Stat. 604, as 
amended, which is classified principally to section 451 
et seq. of Title 50, Appendix, War and National Defense. 
For complete classification of this Act to the Code, see 
References in Text note set out under section 451 of 
Title 50, Appendix, and Tables. 

Amendments 

1994— Pub. L. 103-337 renumbered section 512 of this 
title as this section. 

1980— Subsec. (a). Pub. L. 96-513 substituted "the Mili- 
tary Selective Service Act (50 U.S.C. App. 451 et seq.)" 
for "sections 451^73 of title 50, appendix" wherever ap- 
pearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 12105. Army Reserve and Air Force Reserve: 
transfer from Guard components 

(a) Under such regulations as the Secretary 
concerned may prescribe — 

(1) an enlisted member of the Army National 
Guard of the United States may be transferred 
in grade to the Army Reserve; and 

(2) an enlisted member of the Air National 
Guard of the United States may be transferred 
in grade to the Air Force Reserve. 

(b) Upon such a transfer, the member trans- 
ferred is eligible for promotion to the highest 
regular or reserve grade ever held by him in the 
Army, if transferred under subsection (a)(1), or 
the Air Force, if transferred under subsection 
(a)(2), if his service has been honorable. 

(c) A transfer under this section may only be 
made with the consent of the governor or other 
appropriate authority of the State concerned. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(b)(1), Oct. 5, 1994, 108 Stat. 2988.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3259 and 8259 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(b)(3). 

§ 12106. Army and Air Force Reserve: transfer to 
upon withdrawal as member of National 
Guard 

(a) An enlisted member of the Army National 
Guard of the United States who ceases to be a 
member of the Army National Guard becomes a 
member of the Army Reserve unless he is also 
discharged from his enlistment as a Reserve. 

(b) An enlisted member of the Air National 
Guard of the United States who ceases to be a 
member of the Air National Guard becomes a 
member of the Air Force Reserve unless he is 
also discharged from his enlistment as a Re- 
serve. 

(c) An enlisted member who becomes a mem- 
ber of the Army Reserve or the Air Force Re- 
serve under this section ceases to be a member 
of the Army National Guard of the United 
States or the Air National Guard of the United 
States, as the case may be. 



(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(b)(1), Oct. 5, 1994, 108 Stat. 2989.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3260 and 8260 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(b)(3). 

§ 12107. Army National Guard of United States; 
Air National Guard of the United States: en- 
listment in 

(a) Except as provided in subsection (c), to be- 
come an enlisted member of the Army National 
Guard of the United States or the Air National 
Guard of the United States, a person must — 

(1) be enlisted in the Army National Guard 
or the Air National Guard, as the case may be; 

(2) subscribe to the oath set forth in section 
304 of title 32; and 

(3) be a member of a federally recognized 
unit or organization of the Army National 
Guard or the Air National Guard, as the case 
may be, in the grade in which he is to be en- 
listed as a Reserve. 

(b) (1) Under regulations to be prescribed by 
the Secretary of the Army, a person who enlists 
in the Army National Guard, or whose term of 
enlistment in the Army National Guard is ex- 
tended, shall be concurrently enlisted, or his 
term of enlistment shall be concurrently ex- 
tended, as the case may be, as a Reserve of the 
Army for service in the Army National Guard of 
the United States. 

(2) Under regulations to be prescribed by the 
Secretary of the Air Force, a person who enlists 
in the Air National Guard, or whose term of en- 
listment in the Air National Guard is extended, 
shall be concurrently enlisted, or his term of en- 
listment shall be concurrently extended, as the 
case may be, as a Reserve of the Air Force for 
service in the Air National Guard of the United 
States. 

(c) (1) A member of the Army Reserve who en- 
lists in the Army National Guard in his reserve 
grade, and is a member of a federally recognized 
unit or organization of the Army National 
Guard, becomes a member of the Army National 
Guard of the United States and ceases to be a 
member of the Army Reserve. 

(2) A member of the Air Force Reserve who en- 
lists in the Air National Guard in his reserve 
grade, and is a member of a federally recognized 
unit or organization of the Air National Guard, 
becomes a member of the Air National Guard of 
the United States and ceases to be a member of 
the Air Force Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(b)(1), Oct. 5, 1994, 108 Stat. 2989.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3261 and 8261 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(b)(3). 

§ 12108. Enlisted members: discharge or retire- 
ment for years of service or for age 

Each reserve enlisted member of the Army, 
Navy, Air Force, or Marine Corps who is in an 
active status and has reached the maximum 
years of service or age prescribed by the Sec- 
retary concerned shall — 
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(1) be transferred to the Retired Reserve if 
the member is qualified for such transfer and 
does not request (in accordance with regula- 
tions prescribed by the Secretary concerned) 
not to be transferred to the Retired Reserve; 
or 

(2) be discharged if the member is not quali- 
fied for transfer to the Retired Reserve or has 
requested (in accordance with regulations pre- 
scribed by the Secretary concerned) not to be 
so transferred. 

(Added Pub. L. 107-107, div. A, title V, § 517(f)(1), 
Dec. 28, 2001, 115 Stat. 1095.) 

Effective Date 

Section effective on the first day of the first month 
that begins more than 180 days after Dec. 28, 2001, see 
section 517(g) of Pub. L. 107-107, set out as an Effective 
Date of 2001 Amendment note under section 10154 of 
this title. 

CHAPTER 1205— APPOINTMENT OF RESERVE 
OFFICERS 

Sec. 

12201. Reserve officers: qualifications for appoint- 

ment. 

12202. Commissioned officer grades. 

12203. Commissioned officers: appointment, how 

made; term. 

12204. Commissioned officers: original appointment; 

limitation. 

12205. Commissioned officers: appointment; edu- 

cational requirement. 

12206. Commissioned officers: appointment of 

former commissioned officers. 

12207. Commissioned officers: service credit upon 

original appointment. 

12208. Officers: appointment upon transfer. 

12209. Officer candidates: enlisted Reserves. 

12210. Attending Physician to the Congress: reserve 

grade. 

12211. Officers: Army National Guard of the United 

Stfl.t6S. 

12212. Officers: Air National Guard of the United 

States. 

12213. Officers; Army Reserve: transfer from Army 

National Guard of the United States. 

12214. Officers; Air Force Reserve: transfer from Air 

National Guard of the United States. 

12215. Commissioned officers: reserve grade of adju- 

tants general and assistant adjutants gen- 
eral. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 507(a)(2)(C), Oct. 
17, 2006, 120 Stat. 2180, struck out "while so serving" 
after "reserve grade" in item 12210. 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(ll)(B), 
(13)(B), Feb. 10, 1996, 110 Stat. 496, substituted "Reserve 
officers: qualifications" for "Qualifications" in item 
12201 and inserted "the" after "National Guard of" in 
items 12211, 12212, 12213, and 12214. 

§ 12201. Reserve officers: qualifications for ap- 
pointment 

(a)(1) To become an officer of a reserve compo- 
nent a person must be appointed as a Reserve of 
an armed force in a grade corresponding to a 
grade authorized for the regular component of 
the armed force concerned and, except as pro- 
vided in paragraph (2), subscribe to the oath pre- 
scribed by section 3331 of title 5. In addition, to 
become an officer of the Army National Guard 
of the United States or the Air National Guard 



of the United States, he must first be appointed 
to, and be federally recognized in, the same 
grade in the Army National Guard or the Air 
National Guard, as the case may be. 

(2) If an officer is transferred from the active- 
duty list of an armed force to a reserve active- 
status list of an armed force in accordance with 
regulations prescribed by the Secretary of De- 
fense, the officer is not required to subscribe to 
the oath referred to in paragraph (1) in order to 
qualify for an appointment under that para- 
graph. 

(b) Except as otherwise provided by law, the 
Secretary concerned shall prescribe physical, 
mental, moral, professional, and age qualifica- 
tions for the appointment of persons as Reserves 
of the armed forces under his jurisdiction. How- 
ever, no person may be appointed as a Reserve 
unless he is at least 18 years of age and — 

(1) he is a citizen of the United States or has 
been lawfully admitted to the United States 
for permanent residence under the Immigra- 
tion and Nationality Act (8 U.S.C. 1101 et seq.); 
or 

(2) he has previously served in the armed 
forces or in the National Security Training 
Corps. 

(c) A person who is otherwise qualified, but 
who has a physical defect that the Secretary 
concerned determines will not interfere with the 
performance of the duties to which that person 
may be assigned, may be appointed as a Reserve 
of any armed force under the jurisdiction of that 
Secretary. 

(d) In prescribing age qualifications under sub- 
section (b) for the appointment of persons as Re- 
serves of the armed forces under his jurisdiction, 
the Secretary concerned may not prescribe a 
maximum age qualification of less than 47 years 
of age for the initial appointment of a person as 
a Reserve to serve in a health profession spe- 
cialty which has been designated by the Sec- 
retary concerned as a specialty critically needed 
in wartime. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 24, §591; Pub. L. 
85-861, §1(10)(A), Sept. 2, 1958, 72 Stat. 1440; Pub. 
L. 88-236, Dec. 23, 1963, 77 Stat. 474; Pub. L. 

89- 718, §4, Nov. 2, 1966, 80 Stat. 1115; Pub. L. 

90- 130, §1(3), Nov. 8, 1967, 81 Stat. 374; Pub. L. 
96-513, title V §511(16), Dec. 12, 1980, 94 Stat. 2921; 
Pub. L. 100-180, div. A, title VII, § 718(a), Dec. 4, 
1987, 101 Stat. 1115; renumbered §12201 and 
amended Pub. L. 103-337, div. A, title XVI, 
§§ 1631(b), 1662(c)(2), Oct. 5, 1994, 108 Stat. 2964, 
2990; Pub. L. 104-106, div. A, title XV, 
§ 1501(a)(5)(B), (b)(ll)(A), Feb. 10, 1996, 110 Stat. 
495, 496; Pub. L. 108-375, div. A, title V, § 501(c)(3), 
Oct. 28, 2004, 118 Stat. 1874; Pub. L. 111-383, div. 
A, title V, §515, Jan. 7, 2011, 124 Stat. 4213.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


591(a) 
591(b) 

591(c) 

591(d) 


50:946. 

50:941(a) (less applicabil- 
ity to enlistments). 

50:941(b) (less applicabil- 
ity to enlistments). 

50:956 (less applicability 
to enlistments). 


July 9, 1952, ch. 608, §§217 
(less (c), and less appli- 
cability to enlist- 
ments), 222, 232 (less 
applicability to enlist- 
ments). 66 Stat. 486, 
487, 489. 
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In subsection (a), 50:946(a) (last 12 words of proviso) is 
omitted as covered by section 312 of title 32, 50:946(b) is 
omitted as covered by the revised subsection. 

In subsection (b), the word "However" is substituted 
for the words "Subject to the limitation that". The ex- 
ception as to section 4(i)(7) of the Universal Military 
Training and Service Act is inserted for clarity. The 
words "as Reserves of the armed forces under his juris- 
diction" are substituted for the words "of Reserve 
members of the Armed Forces of the United States". 
The words "unless he is at least 18 years of age" are 
substituted for 50:941(a) (last sentence). The words "its 
Territories" are omitted as surplusage, since citizens of 
the Territories are citizens of the United States. 

In subsection (c), the words "armed force concerned" 
are substituted for the words "of the appropriate 
Armed Force of the United States". The words "in the 
grades corresponding to the grades authorized for fe- 
male officers of the" are substituted for the words "in 
the same grades * * * as are authorized for women in 
the", to conform to subsection (a). The words "in which 
she previously served satisfactorily" are substituted 
for the words "satisfactorily held by her". 

In subsection (d), the words "under the jurisdiction of 
that Secretary" are inserted for clarity. The words 
"general or special" are omitted as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


591(c) 


50:941(b). 


July 30. 1956. oh. 789, 
§4(a), 70 Stat. 729. 



The words "Subject to section 946(a) of this title" are 
omitted, since that section is restated in subsection (a) 
of the revised section and is applicable to all reserve 
appointments. 50:941(b) (last 2 sentences) is omitted as 
covered by sections 510 and 591 of this title. 

References in Text 

The Immigration and Nationality Act, referred to in 
subsec. (b)(1), is act June 27, 1952, ch. 477, 66 Stat. 163, 
as amended, which is classified principally to chapter 
12 (§1101 et seq.) of Title 8, Aliens and Nationality. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1101 of Title 8 
and Tables. 

Amendments 

2011— Subsec. (a)(2). Pub. L. 111-383 substituted "If an 
officer is transferred from the active-duty list of an 
armed force to a reserve active-status list of an armed 
force in accordance with regulations prescribed by the 
Secretary of Defense, the officer" for "An officer trans- 
ferred from the active-duty list of an armed force to a 
reserve active-status list of an armed force under sec- 
tion 647 of this title". 

2004 — Subsec. (a). Pub. L. 108-375 designated existing 
provisions as par. (1), inserted ", except as provided in 
paragraph (2)," after "the armed force concerned and", 
and added par. (2). 

1996— Pub. L. 104-106, § 1501(b)(ll), substituted "Re- 
serve officers: qualifications for appointment" for "Re- 
serve components: qualifications" as section catchline. 

Subsecs. (c) to (e). Pub. L. 104-106, § 1501(a)(5)(B), 
made technical correction to directory language of 
Pub. L. 103-337, § 1631(b). See 1994 Amendment note 
below. 

1994— Pub. L. 103-337, § 1662(c)(2), renumbered section 
591 of this title as this section. 

Subsecs. (c) to (e). Pub. L. 103-337, § 1631(b), as amend- 
ed by Pub. L. 104-106, § 1501(a)(5)(B), redesignated sub- 
secs. (d) and (e) as (c) and (d), respectively, and struck 
out former subsec. (c) which read as follows: "Women 
may be appointed as Reserves of the armed forces for 
service in the Army Reserve, Naval Reserve, Air Force 
Reserve, Marine Corps Reserve, and Coast Guard Re- 
serve. Women who are otherwise qualified may be ap- 
pointed as Reserves of the armed forces with a view to 



serving in the Army National Guard of the United 
States or the Air National Guard of the United States. 
Women are appointed in grades corresponding to the 
grades authorized for female officers of the regular 
component of the armed force concerned. Any female 
former officer of an armed force may, if otherwise 
qualified, be appointed as a Reserve of that armed force 
in the highest grade in which she previously served sat- 
isfactorily on active duty (other than for training)." 

1987— Subsec. (e). Pub. L. 100-180 added subsec. (e). 

1980— Subsec. (b). Pub. L. 96-513 substituted "the Im- 
migration and Nationality Act (8 U.S.C. 1101 et seq.)" 
for "chapter 12 of title 8", and struck out reference to 
section 454(i)(7) of title 50, appendix. 

1967 — Subsec. (c). Pub. L. 90-130 struck out provision 
limiting areas of service of women in Army National 
Guard of the United States and Air National Guard of 
the United States to service as nurses or medical spe- 
cialists. 

1966— Subsec. (a). Pub. L. 89-718 substituted "3331" for 
"16". 

1963— Subsec. (b) (1). Pub. L. 88-236 substituted "he is 
a citizen of the United States or has been lawfully ad- 
mitted to the United States for permanent residence 
under chapter 12 of title 8" for "he is, or has made a 
declaration of intention to become, a citizen of the 
United States or of a possession thereof". 

1958 — Subsec. (c). Pub. L. 85-861 permitted appoint- 
ment of women as Reserves of armed forces with a view 
to serving as nurses or medical specialists in Army Na- 
tional Guard of the United States or Air National 
Guard of the United States. 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 1631(b) of Pub. L. 103-337 effec- 
tive Oct. 1, 1996, see section 1691(b)(1) of Pub. L. 103-337, 
set out as a note under section 10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Baccalaureate Degree Required for Appointment 
or Promotion of Reserve Component Officers to 
Grades Above First Lieutenant or Lieutenant 
(Junior Grade) 

Pub. L. 102-190, div. A, title V, §523, Dec. 5, 1991, 105 
Stat. 1363, provided that after Sept. 30, 1995, no person 
could be appointed to a grade above grade of first lieu- 
tenant in Army Reserve, Air Force Reserve, or Marine 
Corps Reserve or to a grade above grade of lieutenant 
(junior grade) in Naval Reserve, or be federally recog- 
nized in a grade above grade of first lieutenant as a 
member of Army National Guard or Air National 
Guard, unless that person had been awarded a bacca- 
laureate degree by an accredited educational institu- 
tion, prior to repeal by Pub. L. 103-35, title II, § 203(a), 
May 31, 1993, 107 Stat. 102. See section 12205 of this title. 

Priority in Making Original Appointments in 
Guard and Reserve Components for ROTC Schol- 
arship Program Graduates 

Pub. L. 102-190, div. A, title V, §524, Dec. 5, 1991, 105 
Stat. 1363, as amended by Pub. L. 109-163, div. A, title 
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V, § 515(h), Jan. 6, 2006, 119 Stat. 3237, provided that: "In 
making appointments of persons as second lieutenants 
in the Army Reserve, Air Force Reserve, or Marine 
Corps Reserve or to the grade of ensign in the Navy Re- 
serve, or in granting federal recognition in the grade of 
second lieutenant to members of the Army National 
Guard or Air National Guard, the Secretary of the mili- 
tary department concerned shall give preference to per- 
sons who have completed a post-secondary program of 
education pursued under a ROTC scholarship program 
at a college or university accredited to award bacca- 
laureate degrees or pursued under a ROTC scholarship 
program at an accredited two-year or four-year mili- 
tary college." 

Report on Initial Appointment of All Officers as 
Reserve Officers and on Appropriate Active 
Duty Obligation of Graduates of Service Acad- 
emies 

Pub. L. 101-510, div. A, title V, §524, Nov. 5, 1990, 104 
Stat. 1562, directed Secretary of Defense to submit to 
Congress a report on advantages, disadvantages, and 
desirability of initially appointing all persons commis- 
sioned as officers in the Army, Navy, Air Force, or Ma- 
rine Corps as Reserve officers, and the appropriate ac- 
tive duty service obligation for graduates of the service 
academies, directed Secretary to submit report not 
later than 60 days after Nov. 5, 1990, and provided that 
if the report was not submitted by that date, all per- 
sons initially appointed as commissioned officers in the 
Army, Navy, Air Force, and Marine Corps after that 
date would be appointed as commissioned officers in a 
Reserve component of the Armed Forces, and all per- 
sons entering the service academies after that date 
would incur an obligation to serve on active duty for a 
period of five years. 

Deadline for Regulations Implementing Subsection 
(e) of This Section 

Section 718(b) of Pub. L. 100-180 provided that: "The 
Secretary concerned shall prescribe regulations imple- 
menting subsection (e) of section 591 [now 12201(d)] of 
title 10, United States Code, as added by subsection (a), 
not later than 90 days after the date of the enactment 
of this Act [Dec. 4, 1987]." 

§ 12202. Commissioned officer grades 

Except for commissioned warrant officers, the 
reserve commissioned officer grades in each 
armed force are those authorized for regular 
commissioned officers of that armed force. 

(Added Pub. L. 85-861, §1(10)(B), Sept. 2, 1958, 72 
Stat. 1440, §592; renumbered §12202, Pub. L. 
103-337, div. A, title XVI, § 1662(c)(2), Oct. 5, 1994, 
108 Stat. 2990.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


592 


50:1181(1) (as applicable 


Sept. 3. 1954, oh. 1257, 




to 50:1201). 


§§102(1) (as applicable 




50:1201. 


to §211), 211. 68 Stat. 






1149, 1153. 



The words "including those heretofore or hereafter 
transferred to the Retired Reserve", "permanent", and 
"pursuant to the Officer Personnel Act of 1947, as 
amended" are omitted as surplusage. The rule as to the 
Coast Guard is consolidated with the rule applicable to 
the other armed forces, since 14:754 prescribes the same 
substantive result as that prescribed by 50:1201 for the 
other armed forces. 

Amendments 

1994— Pub. L. 103-337 renumbered section 592 of this 
title as this section. 



§ 12203. Commissioned officers: appointment, 
how made; term 

(a) Appointments of reserve officers in com- 
missioned grades of lieutenant colonel and com- 
mander or below, except commissioned warrant 
officer, shall be made by the President alone. 
Appointments of reserve officers in commis- 
sioned grades above lieutenant colonel and com- 
mander shall be made by the President, by and 
with the advice and consent of the Senate, ex- 
cept as provided in section 624, 12213, or 12214 of 
this title. 

(b) Subject to the authority, direction, and 
control of the President, the Secretary con- 
cerned may appoint as a reserve commissioned 
officer any regular officer transferred from the 
active-duty list of an armed force to the reserve 
active-status list of a reserve component under 
section 647 of this title, notwithstanding the re- 
quirements of subsection (a). 

(c) Appointments of Reserves in commissioned 
grades are for an indefinite term and are held 
during the pleasure of the President. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 25, §593; Pub. L. 
85-861, §1(10)(C), Sept. 2, 1958, 72 Stat. 1440; Pub. 
L. 92-129, title VI, §601, Sept. 28, 1971, 85 Stat. 
361; Pub. L. 96-513, title V, §501(7), Dec. 12, 1980, 
94 Stat. 2907; renumbered §12203 and amended 
Pub. L. 103-337, div. A, title XVI, §§1632, 
1662(c)(2), 1675(b)(1), Oct. 5, 1994, 108 Stat. 2965, 
2990, 3017; Pub. L. 104-106, div. A, title XV, 
§ 1501(a)(6), Feb. 10, 1996, 110 Stat. 495; Pub. L. 
108-375, div. A, title V, § 501(c)(4), Oct. 28, 2004, 
118 Stat. 1874; Pub. L. 111-383, div. A, title X, 
§1075(b)(54), Jan. 7, 2011, 124 Stat. 4372.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


593(a) 


50:942. 


July 9, 1952. ch. 608, 




50:943. 


§§218, 219, 221, 224 (less 


593(b) 


50:945. 


3d and 4th sentences, 




50:948 (less 3d and 4th 


as applicable to com- 




sentences, as applica- 


missioned officers), 66 




ble to commissioned 


Stat. 487. 




officers). 





In subsection (a), the word "alone" is inserted for 
clarity. The exception as to commissioned warrant offi- 
cers is inserted to reflect section 597 of this title, since 
reserve chief warrant officers of the Navy, Marine 
Corps, and Coast Guard are appointed by commission 
by the Secretary concerned. 

In subsection (b), 50:948 (2d and last sentences) is 
omitted as executed. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


593(a) 


[No source]. 


[No source]. 



The exception is inserted to reflect section 3352(b) of 
title 10, United States Code. 



Amendments 

2011— Subsec. (a). Pub. L. 111-383 substituted "of" for 
"above" in first sentence. 

2004— Subsecs. (b), (c). Pub. L. 108-375 added subsec. 
(b) and redesignated former subsec. (b) as (c). 

1996— Subsec. (a). Pub. L. 104-106 made technical cor- 
rection to directory language of Pub. L. 103-337, §1632. 
See 1994 Amendment note below. 

1994— Pub. L. 103-337, § 1662(c)(2), renumbered section 
593 of this title as this section. 
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Subsec. (a). Pub. L. 103-337, § 1675(b), substituted 
"12213, or 12214" for "3352, or 8352". 

Pub. L. 103-337, §1632, as amended by Pub. L. 104-106, 
substituted "reserve officers in commissioned grades of 
lieutenant colonel and commander or below" for "Re- 
serves in commissioned grades below lieutenant colonel 
and commander" and "reserve officers in commissioned 
grades above lieutenant colonel and commander" for 
"Reserves in commissioned grades above major and 
lieutenant commander". 

1980 — Subsec. (a). Pub. L. 96-513 inserted reference to 
section 624 of this title. 

1971— Subsec. (a). Pub. L. 92-129 substituted "below 
lieutenant colonel and commander" for "below general 
officer and flag officer", "in commissioned grades 
above major and lieutenant commander" for "as gen- 
eral and flag officers", and "section 3352 or 8352 of this 
title" for "section 3352 of this title". 

1958 — Subsec. (a). Pub. L. 85-861 inserted ", except as 
provided in section 3352 of this title" after "consent of 
the Senate". 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1662(c)(2) and 1675(b)(1) of 
Pub. L. 103-337 effective Dec. 1, 1994, except as other- 
wise provided, and amendment by section 1632 of Pub. 
L. 103-337 effective Oct. 1, 1996, see section 1691 of Pub. 
L. 103-337, set out as a note under section 10001 of this 
title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

Delegation of Functions 

For assignment of functions of President under first 
sentence of subsec. (a) of this section, see sections 1(b) 
and 2(b) of Ex. Ord. No. 13358, Sept. 28, 2004, 69 F.R. 
58797, set out as a note under section 301 of Title 3, The 
President. 

Indefinite Appointments for Certain Reserve 
Officers 

Section 41 of act Aug. 10, 1956, provided that: "Each 
person who was a reserve officer on July 9, 1952, and 
who did not hold an appointment for an indefinite term 
on that date, shall be given an appointment for an in- 
definite term in place of the appointment he then held, 
if after written notification by competent authority be- 
fore July 2, 1953, the officer agrees in writing to have 
that appointment continued for an indefinite term. In 
the event such officer does not agree in writing, the 
term of his current appointment shall not be changed 
by this section." 

§ 12204. Commissioned officers: original appoint- 
ment; limitation 

(a) No person may be appointed as a Reserve 
in a commissioned grade above major or lieuten- 
ant commander, unless — 

(1) he was formerly a commissioned officer 
of an armed force; or 

(2) such an appointment is recommended by 
a board of officers convened by the Secretary 
concerned. 



(b) This section does not apply to adjutants 
general and assistant adjutants general of the 
several States, Puerto Rico, and the District of 
Columbia. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 25, §594; Pub. L. 
100-456, div. A, title XII, § 1234(a)(1), Sept. 29, 
1988, 102 Stat. 2059; renumbered §12204, Pub. L. 
103-337, div. A, title XVI, § 1662(c)(2), Oct. 5, 1994, 
108 Stat. 2990; Pub. L. 109-163, div. A, title X, 
§ 1057(a)(2), Jan. 6, 2006, 119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


594(a) 


50:941(0) (less 1st 21 


July 9, 1952. ch. 608 




words). 


§217(0), 66 Stat. 487. 


594(b) 


50:941(0) (1st 21 words). 





In subsection (a), the words "unless * * * he was for- 
merly" are substituted for the words "has not held an 
appointment as". The words "or any component there- 
of" are omitted as surplusage. 

Amendments 



2006— Subsec. (b). Pub. L. 109-163 struck out "and Ter- 
ritories" after "States". 

1994— Pub. L. 103-337 renumbered section 594 of this 
title as this section. 

1988— Subsec. (b). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

§ 12205. Commissioned officers: appointment; 
educational requirement 

(a) In General. — No person may be appointed 
to a grade above the grade of first lieutenant in 
the Army Reserve, Air Force Reserve, or Marine 
Corps Reserve or to a grade above the grade of 
lieutenant (junior grade) in the Navy Reserve, 
or be federally recognized in a grade above the 
grade of first lieutenant as a member of the 
Army National Guard or Air National Guard, 
unless that person has been awarded a bacca- 
laureate degree by a qualifying educational in- 
stitution. 

(b) Exceptions. — Subsection (a) does not apply 
to the following: 

(1) The appointment to or recognition in a 
higher grade of a person who is appointed in or 
assigned for service in a health profession for 
which a baccalaureate degree is not a condi- 
tion of original appointment or assignment. 

(2) The appointment in the Navy Reserve or 
Marine Corps Reserve of a person appointed 
for service as an officer designated as a lim- 
ited duty officer. 

(3) The appointment in the Navy Reserve of 
a person appointed for service under the Naval 
Aviation Cadet (NAVCAD) program or the 
Seaman to Admiral program. 

(4) The appointment to or recognition in a 
higher grade of any person who was appointed 
to, or federally recognized in, the grade of cap- 
tain or, in the case of the Navy, lieutenant be- 
fore October 1, 1995. 

(5) Recognition in the grade of captain or 
major in the Alaska Army National Guard of 
a person who resides permanently at a loca- 
tion in Alaska that is more than 50 miles from 
each of the cities of Anchorage, Fairbanks, 
and Juneau, Alaska, by paved road and who is 
serving in a Scout unit or a Scout supporting 
unit. 
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(c) Qualifying Educational Institutions. — (1) 
A qualifying educational institution for pur- 
poses of this section is an educational institu- 
tion that is accredited or that meets the re- 
quirements of paragraph (2). 

(2)(A) An unaccredited educational institution 
shall be considered to be a qualifying edu- 
cational institution for purposes of the appoint- 
ment or recognition of a person who is a grad- 
uate of that institution if the Secretary con- 
cerned determines that (as of the year of the 
graduation of that person from that institution) 
at least three educational institutions that are 
accredited and that maintain Reserve Officers' 
Training Corps programs each generally grant 
baccalaureate degree credit for completion of 
courses of the unaccredited institution equiva- 
lent to the baccalaureate degree credit granted 
by the unaccredited institution for the comple- 
tion of those courses. 

(B) In order to assist the Secretary concerned 
in making determinations under subparagraph 
(A), any unaccredited institution that seeks to 
be considered to be a qualifying educational in- 
stitution for purposes of this paragraph shall 
submit to the Secretary of Defense each year 
such information as the Secretary may require 
concerning the program of instruction at that 
institution. 

(C) In the case of a person with a degree from 
an unaccredited institution that is a qualifying 
educational institution under this paragraph, 
the degree may not have been awarded more 
than eight years before the date on which the 
person is to be appointed to, or recognized in, 
the grade of captain or, in the case of the Navy 
Reserve, lieutenant, in order for that person to 
be considered for purposes of subsection (a) to 
have been awarded a baccalaureate degree by a 
qualifying educational institution. 

(d) Waiver Authority for Army OCS Grad- 
uates and Certain Marine Corps Officers. — (1) 
The Secretary of the Army may waive the appli- 
cability of subsection (a) to any officer whose 
original appointment in the Army as a Reserve 
officer is through the Army Officer Candidate 
School program. 

(2) The Secretary of the Navy may waive the 
applicability of subsection (a) to any officer 
whose original appointment in the Marine Corps 
as a Reserve officer is through the Marine Corps 
meritorious commissioning program. 

(3) Any such waiver shall be made on a case- 
by-case basis, considering the individual circum- 
stances of the officer involved, and may con- 
tinue in effect for no more than two years after 
the waiver is granted. The Secretary concerned 
may provide for such a waiver to be effective be- 
fore the date of the waiver, as appropriate in an 
individual case. 

(Added Pub. L. 102-484, div. A, title V, § 515(a), 
Oct. 23, 1992, 106 Stat. 2406, §596; renumbered 
§12205 and amended Pub. L. 103-337, div. A, title 
V, §§519, 520, title XVI, § 1662(c)(2), Oct. 5, 1994, 
108 Stat. 2755, 2990; Pub. L. 104-201, div. A, title 
V, §§504, 505, title X, §1074(a)(22), Sept. 23, 1996, 
110 Stat. 2512, 2660; Pub. L. 107-107, div. A, title 
V, § 512(a), Dec. 28, 2001, 115 Stat. 1092; Pub. L. 
109-163, div. A, title V, §515(b)(l)(KK), Jan. 6, 
2006, 119 Stat. 3234.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in Pub. L. 102-190, div. A, title V, §523, Dec. 5, 
1991, 105 Stat. 1363, which was set out as a note under 
section 591 [now 12201] of this title, prior to repeal by 
Pub. L. 103-35, § 203(a). 

Amendments 

2006— Subsecs. (a), (b)(2), (3), (c)(2)(C). Pub. L. 109-163 
substituted "Navy Reserve" for "Naval Reserve". 

2001— Subsec. (d). Pub. L. 107-107 added subsec. (d). 

1996— Subsec. (a). Pub. L. 104-201, §1074(a)(22), sub- 
stituted "No person" for "After September 30, 1995, no 
person". 

Subsec. (b)(3). Pub. L. 104-201, §505, inserted "or the 
Seaman to Admiral program" after "(NAVCAD) pro- 
gram". 

Subsec. (c)(2)(C). Pub. L. 104-201, §504, substituted 
"eight years" for "three years". 

1994— Pub. L. 103-337, § 1662(c)(2), renumbered section 
596 of this title as this section. 

Subsec. (a). Pub. L. 103-337, §519(1), substituted "a 
qualifying educational institution" for "an accredited 
educational institution". 

Subsec. (b)(2), (3). Pub. L. 103-337, § 520(b), substituted 
"a person" for "an individual". 

Subsec. (b)(5). Pub. L. 103-337, § 520(a), added par. (5). 

Subsec. (c). Pub. L. 103-337, §519(2), added subsec. (c). 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 512(b), Dec. 28, 2001, 
115 Stat. 1092, provided that: "Subsection (d) of section 
12205 of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to officers ap- 
pointed before, on, or after the date of the enactment 
of this Act [Dec. 28, 2001]." 

Authority for Temporary Waiver for Certain 
Army Reserve Officers of Baccalaureate De- 
gree Requirement for Promotion of Reserve Of- 
ficers 

Pub. L. 105-261, div. A, title V, §516, Oct. 17, 1998, 112 
Stat. 2008, provided that: 

"(a) Waiver Authority for Army OCS Graduates. — 
The Secretary of the Army may waive the applicability 
of section 12205(a) of title 10, United States Code, to 
any officer who before the date of the enactment of this 
Act [Oct. 17, 1998] was commissioned through the Army 
Officer Candidate School. Any such waiver shall be 
made on a case-by-case basis, considering the individ- 
ual circumstances of the officer involved, and may con- 
tinue in effect for no more than 2 years after the waiver 
is granted. The Secretary may provide for such a waiv- 
er to be effective before the date of the waiver, as ap- 
propriate in an individual case. 

"(b) Expiration of Authority. — A waiver under this 
section may not be granted after September 30, 2000." 

§ 12206. Commissioned officers: appointment of 
former commissioned officers 

Under regulations prescribed by the Secretary 
of Defense, a person who is a former commis- 
sioned officer may, if otherwise qualified, be ap- 
pointed as a reserve officer of the Army, Navy, 
Air Force, or Marine Corps. A person so ap- 
pointed — 

(1) may be placed on the reserve active- 
status list of that armed force in the grade 
equivalent to the permanent regular or re- 
serve grade, and in the same competitive cat- 
egory, in which the person previously served 
satisfactorily on active duty or in an active 
status; and 

(2) may be credited for the purpose of deter- 
mining date of rank under section 741(d) of 
this title with service in grade equal to that 
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held by that person when discharged or sepa- 
rated. 

(Added §596a and renumbered §12206, Pub. L. 
103-337, div. A, title XVI, §§1633, 1662(c)(2), Oct. 5, 
1994, 108 Stat. 2965, 2990.) 

Amendments 

1994— Pub. L. 103-337, § 1662(c)(2), renumbered section 
596a of this title as this section. 

Effective Date 

Section effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

§ 12207. Commissioned officers: service credit 
upon original appointment 

(a) (1) For the purpose of determining the grade 
and the rank within grade of a person receiving 
an original appointment as a reserve commis- 
sioned officer (other than a commissioned war- 
rant officer) in the Army, Navy, Air Force, or 
Marine Corps, the person shall be credited at the 
time of the appointment with any commissioned 
service (other than service as a commissioned 
warrant officer) performed before such appoint- 
ment as a regular officer, or as a reserve officer 
in an active status, in any armed force, the Na- 
tional Oceanic and Atmospheric Administration, 
or the Public Health Service. 

(2) The Secretary of Defense shall prescribe 
regulations, which shall apply uniformly among 
the Army, Navy, Air Force, and Marine Corps, 
to authorize the Secretary of the military de- 
partment concerned to limit the amount of prior 
commissioned service with which a person re- 
ceiving an original appointment may be credited 
under paragraph (1), or to deny any such credit, 
in the case of a person who at the time of such 
appointment is credited with constructive serv- 
ice under subsection (b). 

(b) (1) Under regulations prescribed by the Sec- 
retary of Defense, a person who is receiving an 
original appointment as a reserve commissioned 
officer (other than a commissioned warrant offi- 
cer) of the Army, Navy, Air Force, or Marine 
Corps, or a designation in, or an assignment to, 
an officer category in which advanced education 
or training is required and who has advanced 
education or training, shall be credited with 
constructive service for such education, train- 
ing, or experience, as follows: 

(A) One year for each year of advanced edu- 
cation beyond the baccalaureate degree level, 
for persons appointed or designated in, or as- 
signed to, officer categories requiring such ad- 
vanced education or an advanced degree as a 
prerequisite for such appointment, designa- 
tion, or assignment. In determining the num- 
ber of years of constructive service to be cred- 
ited under this subparagraph to officers in any 
professional field, the Secretary concerned 
shall credit an officer with, but with not more 
than, the number of years of advanced edu- 
cation required by a majority of institutions 
that award degrees in that professional field 
for completion of the advanced education or 
award of the advanced degree. 

(B) (i) Credit for any period of advanced edu- 
cation in a health profession (other than medi- 
cine and dentistry) beyond the baccalaureate 



degree level which exceeds the basic education 
criteria for such appointment, designation, or 
assignment, if such advanced education will be 
directly used by the armed force concerned. 

(ii) Credit for experience in a health profes- 
sion (other than medicine or dentistry), if 
such experience will be directly used by the 
armed force concerned. 

(C) Additional credit of (i) not more than 
one year for internship or equivalent graduate 
medical, dental, or other formal health profes- 
sional training required by the armed forces, 
and (ii) not more than one year for each addi- 
tional year of such graduate-level training or 
experience creditable toward certification in a 
speciality required by the armed force con- 
cerned. 

(D) Additional credit, in unusual cases, 
based on special experience in a particular 
field. 

(E) Additional credit for experience as a phy- 
sician or dentist, if appointed, assigned, or 
designated as a medical or dental officer. 

(2) (A) If the Secretary of Defense determines 
that the number of officers in a health profes- 
sion described in subparagraph (B) who are serv- 
ing in an active status in a reserve component of 
the Army, Navy, or Air Force in grades below 
major or lieutenant commander is critically 
below the number needed in such health profes- 
sion by such reserve component in such grades, 
the Secretary of Defense may authorize the Sec- 
retary of the military department concerned to 
credit any person who is receiving an original 
appointment as an officer for service in such 
health profession with a period of constructive 
credit in such amount (in addition to any 
amount credited such person under paragraph 
(1)) as will result in the grade of such person 
being that of captain or, in the case of the Navy 
Reserve, lieutenant. 

(B) The types of health professions referred to 
in subparagraph (A) include the following: 

(i) Any health profession performed by offi- 
cers in the Medical Corps of the Army or the 
Navy or by officers of the Air Force designated 
as a medical officer. 

(ii) Any health profession performed by offi- 
cers in the Dental Corps of the Army or the 
Navy or by officers of the Air Force designated 
as a dental officer. 

(iii) Any health profession performed by offi- 
cers in the Medical Service Corps of the Army 
or the Navy or by officers of the Air Force des- 
ignated as a medical service officer or bio- 
medical sciences officer. 

(iv) Any health profession performed by offi- 
cers in the Army Medical Specialist Corps. 

(v) Any health profession performed by offi- 
cers of the Nurse Corps of the Army or the 
Navy or by officers of the Air Force designated 
as a nurse. 

(vi) Any health profession performed by offi- 
cers in the Veterinary Corps of the Army or by 
officers designated as a veterinary officer. 

(3) Except as authorized by the Secretary con- 
cerned in individual cases and under regulations 
prescribed by the Secretary of Defense in the 
case of officers covered by paragraph (2), the 
amount of constructive service credited an offi- 
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cer under this subsection may not exceed the 
amount required in order for the officer to be el- 
igible for an original appointment as a reserve 
officer of the Army, Air Force, or Marine Corps 
in the grade of major or as a reserve officer of 
the Navy in the grade of lieutenant commander. 

(4) Constructive service credited an officer 
under this subsection is in addition to any serv- 
ice credited that officer under subsection (a) and 
shall be credited at the time of the original ap- 
pointment of the officer or assignment to or des- 
ignation in an officer category in which ad- 
vanced education or training or special experi- 
ence is required. 

(c) Constructive service may not be credited 
under subsection (b) for education, training, or 
experience obtained while serving as a commis- 
sioned officer (other than a warrant officer) on 
active duty or in an active status. However, in 
the case of an officer who completes advanced 
education or receives an advanced degree while 
on active duty or in an active status and in less 
than the number of years normally required to 
complete such advanced education or receive 
such advanced degree, constructive service may, 
subject to regulations prescribed under sub- 
section (a)(2), be credited to the officer under 
subsection (b)(1)(A) to the extent that the num- 
ber of years normally required to complete such 
advanced education or receive such advanced de- 
gree exceeds the actual number of years in 
which such advanced education or degree is ob- 
tained by the officer. 

(d) If the Secretary of Defense determines that 
the number of qualified judge advocates serving 
on the active-duty list of the Army, Navy, Air 
Force, or Marine Corps in grades below lieuten- 
ant commander or major is critically below the 
number needed by that armed force in those 
grades, the Secretary of Defense may authorize 
the Secretary of the military department con- 
cerned to credit any person who is receiving an 
original appointment with a view to assignment 
to the Judge Advocate General's Corps of the 
Army or appointment to the Judge Advocate 
General's Corps of the Navy, or who is receiving 
an original appointment in the Air Force or Ma- 
rine Corps with a view to designation as a judge 
advocate, with a period of constructive service 
in such an amount (in addition to any amount 
credited such person under subsection (b)) as 
will result in the grade of such person being that 
of captain or, in the case of the Navy, lieuten- 
ant, and the date of rank of such person being 
junior to that of all other officers of the same 
grade serving on the active-duty list. 

(e) Constructive service credited an officer 
under subsection (b) or (d) shall be used only for 
determining the officer's — 

(1) initial grade as a reserve officer; 

(2) rank in grade; and 

(3) service in grade for promotion eligibility. 

(f) The grade and position on the reserve ac- 
tive-status list of a person receiving an appoint- 
ment as a reserve officer who at the time of ap- 
pointment is credited with service under this 
section shall be determined under regulations 
prescribed by the Secretary of Defense based 
upon the amount of service credited. 

(Added §596b and renumbered §12207, Pub. L. 
103-337, div. A, title XVI, §§1634, 1662(c)(2), Oct. 5, 



1994, 108 Stat. 2965, 2990; amended Pub. L. 109-163, 
div. A, title V, §515(b)(l)(LL), Jan. 6, 2006, 119 
Stat. 3234; Pub. L. 110-181, div. A, title V, §512, 
Jan. 28, 2008, 122 Stat. 98.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3353, 5600, and 8353 of this title, prior 
to repeal by Pub. L. 103-337, § 1629(a)(1), (c)(1) and Pub. 
Li. 104-106, §1501(c)(26). 

Amendments 

2008— Subsec. (b)(2). Pub. L. 110-181, § 512(a), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: "If the Secretary of Defense determines that 
the number of medical or dental officers serving in an 
active status in a reserve component of the Army, 
Navy, or Air Force in grades below major or lieutenant 
commander is critically below the number needed by 
such reserve component in such grades, the Secretary 
of Defense may authorize the Secretary of the military 
department concerned to credit any person who is re- 
ceiving an original appointment for service as a medi- 
cal or dental officer with a period of constructive credit 
in such amount (in addition to any amount credited 
such person under subsection (b)) as will result in the 
grade of such person being that of captain or, in the 
case of the Navy Reserve, lieutenant." 

Subsec. (b)(3). Pub. L. 110-181, § 512(b), substituted 
"officers covered by paragraph (2)" for "a medical or 
dental officer". 

2006— Subsec. (b)(2). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

1994— Pub. L. 103-337, § 1662(c)(2), renumbered section 
596b of this title as this section. 

Effective Date 

Section effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

§ 12208. Officers: appointment upon transfer 

(a) A person who would otherwise be required 
to be transferred to a reserve component under 
section 651 of this title or under the Military Se- 
lective Service Act (50 U.S.C. App. 451 et seq.), is 
entitled, if he is qualified and accepted, to be ap- 
pointed as an officer of any armed force that he 
chooses and to participate in the programs au- 
thorized for that armed force. However, unless 
the two Secretaries concerned consent, he may 
not be appointed as a Reserve of an armed force 
other than that from which he is transferred. All 
periods of his participation shall be credited 
against the total period of service required of 
him under section 651 of this title or under the 
Military Selective Service Act (50 U.S.C. App. 
451 et seq.). However, no period may be credited 
more than once. 

(b) A person covered by subsection (a) shall 
perform the rest of his required term of service 
in the armed force in which he is so appointed or 
in any other armed force in which he is later ap- 
pointed or enlisted. 

(c) This section does not change any term of 
service under an appointment, enlistment, or 
agreement, including an agreement made before 
or at the time when the member entered upon a 
program authorized by an armed force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 25, §595; Pub. L. 
96-513, title V, §511(17), Dec. 12, 1980, 94 Stat. 
2921; renumbered §12208, Pub. L. 103-337, div. A, 
title XVI, § 1662(c)(2), Oct. 5, 1994, 108 Stat. 2990.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


595(a) 


50:929(a) (less 2d sen- 


July 9, 1952, ch. 608. §209 




tence, less applicabil- 


(less applicability to 




ity to enlistments). 


enlistments), 66 Stat. 


595(b) 


50:929(a) (2d sentence, 


484. 




and less applicability 






to enlistments). 




595(c) 


50:929(b) (less applicabil- 






ity to enlistments). 





In subsection (a), the words "is entitled * * * to be 
appointed as an officer of any armed force that he 
chooses" are substituted for the words "shall be per- 
mitted to * * * accept an appointment in such armed 
force of the United States as he may elect". The last 
sentence is substituted for 50:929(a) (words within pa- 
rentheses). The words "of an armed force of the United 
States" are omitted as surplusage. 

In subsection (b), the word "rest" is substituted for 
the words "remaining period". The words "be required 
to" are omitted as surplusage. 

In subsection (c), the words "This section does not" 
are substituted for the words "Nothing in this section 
shall be construed". The word "change" is substituted 
for the words "reduce, limit, or modify". The words 
"which any person may undertake to perform" are 
omitted as surplusage. 

References in Text 

The Military Selective Service Act, referred to in 
subsec. (a), is act June 24, 1948, ch. 625, 62 Stat. 604, as 
amended, which is classified principally to section 451 
et seq. of Title 50, Appendix, War and National Defense. 
For complete classification of this Act to the Code, see 
note set out under section 451 of Title 50, Appendix, and 
Tables. 

Amendments 

1994— Pub. L. 103-337 renumbered section 595 of this 
title as this section. 

1980— Subsec. (a). Pub. L. 96-513 substituted "the Mili- 
tary Selective Service Act (50 U.S.C. App. 451 et seq.)" 
for "sections 451^73 of title 50, appendix" wherever ap- 
pearing. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 12209. Officer candidates: enlisted Reserves 

(a) Within such numbers as the Secretary con- 
cerned may prescribe, enlisted Reserves may, 
with their consent, be selected for training as 
officer candidates. Enlisted Reserves so selected 
shall be designated as officer candidates during 
that training. However, no member of the Army 
National Guard of the United States or the Air 
National Guard of the United States may be so 
selected or designated unless — 

(1) he is on active duty; or 

(2) the governor or other appropriate author- 
ity of the jurisdiction concerned consents. 

(b) The enlistment or term of service of a Re- 
serve who is designated as an officer candidate 
under this section is extended to include any pe- 
riod, beyond its normal expiration date, during 
which he is an officer candidate. 

(c) While he is on active duty, other than ac- 
tive duty for training without pay, or perform- 
ing authorized travel to and from that duty, an 
officer candidate designated under this section 
is entitled to the pay and allowances of his en- 
listed grade, but not less than those prescribed 
for pay grade E-2. 



(d) An officer candidate designated under this 
section may not participate in the program of a 
reserve officer training corps of any armed 
force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 26, §600; renum- 
bered §12209, Pub. L. 103-337, div. A, title XVI, 
§ 1662(c)(3), Oct. 5, 1994, 108 Stat. 2990; Pub. L. 
104-106, div. A, title XV, § 1501(b)(12)(A), Feb. 10, 
1996, 110 Stat. 496.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


600(a) 


50:935(a). 


July 9, 1952. ch. 608, 


600(b) 


50:954(a). 


§§ 215(a), 230, 242. 66 


600(c) 


50:973. 


Stat. 486, 489, 492. 


600(d) 


50:954(b). 





In subsection (a), the words "who is not in active 
Federal service" are substituted for the words "when 
not in the active military service of the United 
States". The word "during" is substituted for the 
words "for the period of". 

In subsection (c), the words "active duty other than 
active duty for training without pay" are substituted 
for the words "active duty or active duty for training 
with pay". The words "enlisted members of the reserve 
components designated as", "enlisted", and "under the 
Career Compensation Act of 1949, as amended" are 
omitted as surplusage. 

Amendments 

1996— Pub. L. 104-106 substituted "candidates: enlisted 
Reserves" for "candidates" in section catchline. 

1994— Pub. L. 103-337 renumbered section 600 of this 
title as this section. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12210. Attending Physician to the Congress: re- 
serve grade 

While serving as Attending Physician to the 
Congress, a Reserve holds the reserve grade of 
major general or rear admiral, as appropriate. 

(Added Pub. L. 99-661, div. A, title V, 
§ 508(d)(1)(A), Nov. 14, 1986, 100 Stat. 3867, §600a; 
renumbered §12210, Pub. L. 103-337, div. A, title 
XVI, § 1662(c)(3), Oct. 5, 1994, 108 Stat. 2990; 
amended Pub. L. 104-106, div. A, title XV, 
§1501(b)(12)(B), Feb. 10, 1996, 110 Stat. 496; Pub. L. 
109-364, div. A, title V, § 507(a)(2)(A), (B), Oct. 17, 
2006, 120 Stat. 2180.) 

Amendments 

2006— Pub. L. 109-364 struck out "while so serving" 
after "reserve grade" in section catchline and sub- 
stituted "holds the reserve grade of major general or 
rear admiral, as appropriate" for "who holds a reserve 
grade lower than major general or rear admiral shall 
hold the reserve grade of major general or rear admiral, 
as appropriate, if appointed to that grade by the Presi- 
dent, by and with the advice and consent of the Sen- 
ate" in text. 

1996 — Pub. L. 104-106 substituted "Congress: reserve 
grade while so serving" for "Congress" in section 
catchline. 

1994— Pub. L. 103-337 renumbered section 600a of this 
title as this section. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
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XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date 

Section 508(f) of Pub. L. 99-661 provided that: "The 
amendments made by this section [enacting this sec- 
tion and amending sections 1374, 4335, 5149, and 9335 of 
this title] shall apply only with respect to appoint- 
ments or details made on or after the date of the enact- 
ment of this Act [Nov. 14, 1986]." 

§12211. Officers: Army National Guard of the 
United States 

(a) Upon being federally recognized, an officer 
of the Army National Guard shall be appointed 
as a Reserve for service as a member of the 
Army National Guard of the United States in 
the grade that he holds in the Army National 
Guard. However, an officer of the Army Reserve 
who is federally recognized as an officer of the 
Army National Guard becomes an officer of the 
Army National Guard of the United States and 
ceases to be an officer of the Army Reserve. The 
acceptance of an appointment as a Reserve for 
service as a member of the Army National 
Guard of the United States by an officer of the 
Army National Guard does not vacate his office 
in the Army National Guard. 

(b) When an officer of the Army National 
Guard to whom temporary Federal recognition 
has been extended is appointed as a Reserve for 
service as a member of the Army National 
Guard of the United States, his appointment 
shall bear the date of the temporary recognition 
and shall be considered to have been accepted 
and effective on that date. 

(c) When the Army National Guard of the 
United States is ordered to active duty, any offi- 
cer of the Army National Guard who is not a Re- 
serve of the Army may be appointed by the 
President as a Reserve for service as a member 
of the Army National Guard of the United 
States in the grade that he holds in the Army 
National Guard. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 193, §3351; re- 
numbered §12211, Pub. L. 103-337, div. A, title 
XVI, § 1662(c)(3), Oct. 5, 1994, 108 Stat. 2990; Pub. 
L. 104-106, div. A, title XV, §1501(b)(13)(A), Feb. 
10, 1996, 110 Stat. 496.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3351(a) 

3351(b) 
3351(0) 


50:1113 (less (a)). 
50:1115(a) (last 39 words). 
50:1114 (2d sentence). 
50:1123 (less (a)). 


July 9, 1952, ch. 608. §§703 
(less (a)), 704 (2d sen- 
tence), 705(a) (last 39 
words), 713 (less (a)), 66 
Stat. 502-504. 



In subsection (a), the words "as a Reserve" are sub- 
stituted for the words "as Reserve officers of the appro- 
priate Armed Force of the United States" and "as a Re- 
serve officer of the Armed Force of the United States 
concerned", in 50:1113(b). The words "federally recog- 
nized appointments" and "in the same grade and 
branch", in 50:1113(b), are omitted as surplusage. The 
words "those officers who do not hold appointments as 
Reserve officers of the appropriate Armed Force of the 
United States", in 50:1113(b), are omitted as covered by 
the second sentence of the revised subsection. 

In subsection (c), the words "active duty" are sub- 
stituted for the words "active military service of the 
United States". The words "and branch" are omitted as 



surplusage. The words "of the Army National Guard of 
the United States" are inserted for clarity. 

Amendments 

1996— Pub. L. 104-106 inserted "the" after "National 
Guard of" in section catchline. 

1994— Pub. Li. 103-337 renumbered section 3351 of this 
title as this section. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§12212. Officers: Air National Guard of the 
United States 

(a) Upon being federally recognized, an officer 
of the Air National Guard shall be appointed as 
a Reserve for service as a member of the Air Na- 
tional Guard of the United States in the grade 
that he holds in the Air National Guard. How- 
ever, an officer of the Air Force Reserve who is 
federally recognized as an officer of the Air Na- 
tional Guard becomes an officer of the Air Na- 
tional Guard of the United States and ceases to 
be an officer of the Air Force Reserve. The ac- 
ceptance of an appointment as a Reserve for 
service as a member of the Air National Guard 
of the United States by an officer of the Air Na- 
tional Guard does not vacate his office in the 
Air National Guard. 

(b) When an officer of the Air National Guard 
to whom temporary Federal recognition has 
been extended is appointed as a Reserve for serv- 
ice as a member of the Air National Guard of 
the United States, his appointment shall bear 
the date of the temporary recognition and shall 
be considered to have been accepted and effec- 
tive on that date. 

(c) When the Air National Guard of the United 
States is ordered to active duty, any officer of 
the Air National Guard who is not a Reserve of 
the Air Force may be appointed by the Presi- 
dent as a Reserve for service as a member of the 
Air National Guard of the United States in the 
grade that he holds in the Air National Guard. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 519, §8351; re- 
numbered §12212, Pub. L. 103-337, div. A, title 
XVI, § 1662(c)(3), Oct. 5, 1994, 108 Stat. 2990; Pub. 
L. 104-106, div. A, title XV, §1501(b)(13)(A), Feb. 
10, 1996, 110 Stat. 496.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8351(a) 

8351(b) 
8351(c) 


50:1113 (less (a)). 
50:1115(a) (last 39 words). 
50:1114 (2d sentence). 
50:1123 (less (a)). 


July 9, 1952. oh. 608, §§703 
(less (a)), 704 (2d sen- 
tence), 705(a) (last 39 
words). 713 (less (a)). 66 
Stat. 502-504. 



In subsection (a), the words "as a Reserve" are sub- 
stituted for the words "as Reserve officers of the appro- 
priate Armed Force of the United States" and "as a Re- 
serve officer of the Armed Force of the United States 
concerned" in 50:1113(b). The words "federally recog- 
nized appointments" and "in the same grade and 
branch", in 50:1113(b), are omitted as surplusage. The 
words "those officers who do not hold appointments as 
reserve officers of the appropriate Armed Force of the 
United States", in 50:1113(b), are omitted as covered by 
the second sentence of the revised subsection. 
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In subsection (c), the words "active duty" are sub- 
stituted for the words "active military service of the 
United States". The words "and branch" are omitted as 
surplusage. The words "of the Air National Guard of 
the United States" are inserted for clarity. 

Amendments 

1996— Pub. L. 104-106 inserted "the" after "National 
Guard of" in section catchline. 

1994— Pub. L. 103-337 renumbered section 8351 of this 
title as this section. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12213. Officers; Army Reserve: transfer from 
Army National Guard of the United States 

(a) Under such, regulations as the Secretary of 
the Army may prescribe, and with the consent 
of the governor or other appropriate authority 
of the State concerned, an officer of the Army 
National Guard of the United States may be 
transferred in grade to the Army Reserve. 

(b) Unless discharged from his appointment as 
a Reserve, an officer of the Army National 
Guard of the United States whose Federal rec- 
ognition as a member of the Army National 
Guard is withdrawn becomes a member of the 
Army Reserve. An officer who so becomes a 
member of the Army Reserve ceases to be a 
member of the Army National Guard of the 
United States. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 194, §3352; Pub. 
L. 85-861, §1(80)(A), Sept. 2, 1958, 72 Stat. 1468; 
Pub. L. 86-559, §1(7), June 30, 1960, 74 Stat. 265; 
Pub. L. 100-456, div. A, title XII, § 1234(a)(1), 
Sept. 29, 1988, 102 Stat. 2059; renumbered §12213 
and amended Pub. L. 103-337, div. A, title XVI, 
§§ 1636(a), 1662(c)(3), 1675(b)(2), Oct. 5, 1994, 108 
Stat. 2968, 2990, 3017; Pub. L. 104-106, div. A, title 
XV, §1501(b)(13)(A), (14), Feb. 10, 1996, 110 Stat. 
496.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3352(a) 
3352(b) 


50:1116 (less last 15 words 
of 1st sentence, and 
less applicability to 
enlistments). 

50:1117 (less applicability 
to enlistments). 


July 9, 1952, ch. 608, §§706 
(less last 15 words of 
1st sentence, and less 
applicability to enlist- 
ments), 707 (less appli- 
cability to enlist- 
ments), 66 Stat. 503. 



In subsection (a), the words "at any time", "of any 
person", and "from the National Guard of the United 
States or from the Air National Guard of the United 
States" are omitted as surplusage. The words "highest 
regular or reserve grade ever held by him in the Army" 
are substituted for the words "highest permanent grade 
previously held in the Army or any component there- 
of", since "permanent" grades are held only in a com- 
ponent and there are no "non-permanent" grades held 
in a component. 

In subsection (b), the words "appointment as a Re- 
serve" are substituted for the words "appointment or 
* * * as a Reserve officer or". The words "whose Fed- 
eral recognition as a member * * * is withdrawn" are 
substituted for the words "ceases to hold a status as a 
federally recognized member". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


3352(a) 


50:1254. 


Sept. 3, 1954, ch. 1257, 
§322, 68 Stat. 1161. 



Amendments 

1996— Pub. L. 104-106, § 1501(b)(13)(A), inserted "the" 
after "National Guard of" in section catchline. 

Subsec. (a). Pub. L. 104-106, § 1501(b)(14), substituted 
"section 12203" for "section 593" in last sentence. 

1994— Pub. L. 103-337, § 1662(c)(3), renumbered section 
3352 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(b), struck out "or 
Territory, Puerto Rico, or the District of Columbia, 
whichever is" after "authority of the State". 

Pub. L. 103-337, § 1636(a), struck out at end "Notwith- 
standing any other provision of this chapter or section 
12203 of this title, an officer who is transferred under 
this section shall be advanced to the highest tem- 
porary, regular, or reserve grade ever held by him in 
the Army, unless the Secretary determines that it is 
not in the best interests of the service." 

1988— Subsec. (a). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

1960 — Subsec. (a). Pub. L. 86-559 authorized officers 
transferred under this section to be advanced to the 
highest temporary grade ever held in the Army. 

1958— Subsec. (a). Pub. L. 85-861 substituted "Not- 
withstanding any other provision of this chapter or sec- 
tion 593 of this title, an officer who is transferred under 
this section shall be advanced to the highest regular or 
reserve grade ever held by him in the Army, unless the 
Secretary determines that it is not in the best interests 
of the service" for "Upon transfer, he is eligible for pro- 
motion to the highest regular or reserve grade ever 
held by him in the Army, if his service has been honor- 
able". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendments 

Section 1501(f)(1) of Pub. L. 104-106 provided that: 
"Section 1636 of the Reserve Officer Personnel Manage- 
ment Act [Pub. L. 103-337, amending this section and 
repealing sections 8356 and 8379 of this title] shall take 
effect on the date of the enactment of this Act [Feb. 10, 
1996]." 

Amendment by sections 1662(c)(3) and 1675(b)(2) of 
Pub. L. 103-337 effective Dec. 1, 1994, except as other- 
wise provided, see section 1691 of Pub. L. 103-337, set out 
as an Effective Date note under section 10001 of this 
title. 

§ 12214. Officers; Air Force Reserve: transfer 
from Air National Guard of the United States 

(a) Under such regulations as the Secretary of 
the Air Force may prescribe, and with the con- 
sent of the governor or other appropriate au- 
thority of the State concerned, an officer of the 
Air National Guard of the United States may be 
transferred in grade to the Air Force Reserve. 

(b) Unless discharged from his appointment as 
a Reserve, an officer of the Air National Guard 
of the United States whose Federal recognition 
as a member of the Air National Guard is with- 
drawn becomes a member of the Air Force Re- 
serve. An officer who so becomes a member of 
the Air Force Reserve ceases to be a member of 
the Air National Guard of the United States. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 520, §8352; Pub. 
L. 87-651, title I, §126, Sept. 7, 1962, 76 Stat. 514; 
Pub. L. 100-456, div. A, title XII, § 1234(a)(1), 
Sept. 29, 1988, 102 Stat. 2059; renumbered §12214 
and amended Pub. L. 103-337, div. A, title XVI, 
§§ 1662(c)(3), 1675(b)(2), Oct. 5, 1994, 108 Stat. 2990, 
3017; Pub. L. 104-106, div. A, title XV, 
§1501(b)(13)(A), Feb. 10, 1996, 110 Stat. 496.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


8352(a) 
8352(b) 


50:1116 (less last 15 words 
of 1st sentence, and 
less applicability to 
enlistments). 

50:1117 (less applicability 
to enlistments). 


July 9, 1952, ch. 608, §§706 
(less last 15 words of 
1st sentence, and less 
applicability to enlist- 
ments), 707 (less appli- 
cability to enlist- 
ments), 66 Stat. 503. 



In subsection (a), the words "at any time", "of any 
person", and "from the National Guard of the United 
States or from the Air National Guard of the United 
States" are omitted as surplusage. The words "highest 
regular or reserve grade ever held by him in the Air 
Force" are substituted for the words "highest perma- 
nent grade previously held in * * * the Air Force or any 
component thereof", since "permanent" grades are 
held only in a component and there are no "nonperma- 
nent" grades held in a component. 

In subsection (b), the words "appointment as a Re- 
serve" are substituted for the words "appointment or 
* * * as a Reserve officer or". The words "whose Fed- 
eral recognition as a member * * * is withdrawn" are 
substituted for the words "ceases to hold a status as a 
federally recognized member". 

1962 Act 

The change reflects the implied repeal of the second 
sentence of section 8352(a) by section 502(a) of the Re- 
serve Officer Personnel Act of 1954 (68 Stat. 1172). 

Amendments 

1996— Pub. L. 104-106 inserted "the" after "National 
Guard of" in section catchline. 

1994— Pub. L. 103-337, § 1662(c)(3), renumbered section 
8352 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(b)(2), struck out "or 
Territory, Puerto Rico, or the District of Columbia, 
whichever is" after "authority of the State". 

1988— Subsec. (a). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

1962 — Subsec. (a). Pub. L. 87-651 struck out sentence 
which provided that upon transfer, an officer is eligible 
for promotion to the highest regular or reserve grade 
ever held by him in the Air Force, if his service has 
been honorable. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12215. Commissioned officers: reserve grade of 
adjutants general and assistant adjutants 
general 

(a) The adjutant general or an assistant adju- 
tant general of the Army National Guard of a 
State may, upon being extended Federal rec- 



ognition, be appointed as a reserve officer of the 
Army as of the date on which he is so recog- 
nized. 

(b) The adjutant general or an assistant adju- 
tant general of the Air National Guard of a 
State may be appointed in the reserve commis- 
sioned grade in which Federal recognition in the 
Air National Guard is extended to him. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(c)(1), Oct. 5, 1994, 108 Stat. 2990.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3392 and 8392 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(1), (c)(1). 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

CHAPTER 1207— WARRANT OFFICERS 

See. 

12241. Warrant officers: grades; appointment, how 

made; term. 

12242. Warrant officers: promotion. 

12243. Warrant officers: suspension of laws for pro- 

motion or mandatory retirement or separa- 
tion during war or emergency. 

12244. Warrant officers: discharge or retirement for 

years of service or for age. 

Amendments 

2001— Pub. L. 107-107, div. A, title V, § 517(e)(2), Dec. 
28, 2001, 115 Stat. 1095, added item 12244. 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(15), 
Feb. 10, 1996, 110 Stat. 496, substituted "promotion" for 
"promotions" in item 12243. 

§ 12241. Warrant officers: grades; appointment, 
how made; term 

(a) The permanent reserve warrant officer 
grades in each armed force are those prescribed 
for regular warrant officers by section 571(a) of 
this title. 

(b) Appointments in permanent reserve war- 
rant officer grades shall be made in the same 
manner as is prescribed for regular warrant offi- 
cer grades by section 571(b) of this title. 

(c) Appointments as Reserves in permanent 
warrant officer grades are for an indefinite term 
and are held during the pleasure of the Sec- 
retary concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 26, §597; Pub. L. 
99-145, title V, § 531(b), Nov. 8, 1985, 99 Stat. 633; 
Pub. L. 102-190, div. A, title XI, §1131(2), Dec. 5, 
1991, 105 Stat. 1505; renumbered §12241, Pub. L. 
103-337, div. A, title XVI, § 1662(d)(2), Oct. 5, 1994, 
108 Stat. 2991; Pub. L. 111-383, div. A, title V, 
§ 502(b), Jan. 7, 2011, 124 Stat. 4207.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


597(a) 


10:600a(a) (less 3d and 
last sentences, as ap- 
plicable to permanent 
reserve appointments). 

34:135a(a) (less last sen- 
tence, as applicable to 
permanent reserve ap- 
pointments). 


May 29, 1954, ch. 249, 
§§3(a) (less last sen- 
tence, as applicable to 
permanent reserve ap- 
pointments), 5(a) (last 
sentence, as applicable 
to permanent reserve 
appointments). 68 Stat. 
157, 159. 
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Historical and Revision Notes — Continued 



Revised 
section 



597(b) 



597(c) 



Source (U.S. Code) 



10:600a(a) (3d sentence, as 
applicable to perma- 
nent reserve appoint- 
ments). 

10:600c(a) (last sentence, 
as applicable to perma- 
nent reserve appoint- 
ments). 

34:135a(a) (last sentence, 
as applicable to perma- 
nent reserve appoint- 
ments). 

34:135c(a) (last sentence, 
as applicable to perma- 
nent reserve appoint- 
ments). 

50:944. 

50:947. 

50:948 (less 3d and 4th 
sentences, and less ap- 
plicability to commis- 
sioned officers). 



Source (Statutes at Large) 



July 9, 1952, oh. 608. 
§§220, 223, 224 (less 3d 
and 4th sentences, and 
less applicability to 
commissioned offi- 
cers), 66 Stat. 487. 



In subsection (b), the words "W-4, W-3, and W-2" and 
"persons" are omitted as surplusage. 

In subsection (c), the words "After July 9, 1952" are 
omitted as executed. 50:948 (2d and last sentence) is 
omitted as executed. 

Amendments 

2011— Subsec. (b). Pub. L. 111-383 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "Appointments made in the permanent reserve 
grade of warrant officer, W-l, shall be made by warrant 
by the Secretary concerned. Appointments made in a 
permanent reserve grade of chief warrant officer shall 
be made by commission by the Secretary concerned." 

1994— Pub. L. 103-337 renumbered section 597 of this 
title as this section. 

1991 — Subsec. (a). Pub. L. 102-190 substituted "section 
571(a)" for "section 555(a)". 

1985 — Subsec. (b). Pub. L. 99-145 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "Reserve chief warrant officers of the Army and 
the Air Force shall be appointed in those grades, by 
warrant, by the Secretary concerned. Permanent re- 
serve chief warrant officers of the Navy, Marine Corps, 
and Coast Guard shall be appointed in those grades, by 
commission, by the Secretary concerned. Permanent 
reserve warrant officers, W-l, shall be appointed in 
those grades, by warrant, by the Secretary concerned." 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

Effective Date of 1985 Amendment 

Section 531(d) of Pub. L. 99-145 provided that: "This 
section [amending this section and section 555 of this 
title and enacting provisions set out below] takes effect 
six months after the date of the enactment of this Act 
[Nov. 8, 1985]." 

Transition Provisions for 1985 Amendment 

Section 531(c) of Pub. L. 99-145 provided that: 
"(1) The amendments made by subsections (a) and (b) 
[amending this section and section 555 of this title] 
apply to any appointment of a warrant officer or chief 
warrant officer on or after the effective date of this 
section [see Effective Date of 1985 Amendment note 
above]. 

"(2) An officer who on the effective date of this sec- 
tion is serving in a chief warrant officer grade under an 
appointment by warrant may be appointed in that 
grade by commission under section 555(b) or 597(b) [now 
12241(b)] of title 10, United States Code, as appropriate. 
The date of rank of an officer who receives an appoint- 
ment under this paragraph is the date of rank for the 
officer's appointment by warrant to that grade." 



Presidential Functions 

Pub. L. 111-383, div. A, title V, § 502(c), Jan. 7, 2011, 124 
Stat. 4207, provided that: "Except as otherwise provided 
by the President by Executive order, the provisions of 
Executive Order 13384 (10 U.S.C. 531 note) relating to 
the functions of the President under the second sen- 
tence of section 571(b) of title 10, United States Code, 
shall apply in the same manner to the functions of the 
President under section 12241(b) of title 10, United 
States Code." 

§ 12242. Warrant officers: promotion 

The promotion of permanent reserve warrant 
officers not on the warrant officer active-duty 
list to permanent reserve warrant officer grades 
shall be governed by such regulations as the 
Secretary concerned may prescribe. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 26, §598; Pub. L. 
102-190, div. A, title XI, §1131(3), Dec. 5, 1991, 105 
Stat. 1505; renumbered §12242, Pub. L. 103-337, 
div. A, title XVI, § 1662(d)(2), Oct. 5, 1994, 108 
Stat. 2991.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


598 


10:600e (last sentence, 
less applicability to 
temporary pro- 
motions). 

34:330 (last sentence, less 
applicability to tem- 
porary promotions). 


May 29. 1954, ch. 249, §7 
(last sentence, less ap- 
plicability to tem- 
porary promotions), 68 
Stat. 159. 





Amendments 

1994— Pub. L. 103-337 renumbered section 598 of this 
title as this section. 

1991 — Pub. L. 102-190 inserted "not on the warrant of- 
ficer active-duty list" after "reserve warrant officers". 

Effective Date of 1991 Amendment 

Amendment by Pub. L. 102-190 effective Feb. 1, 1992, 
see section 1132 of Pub. L. 102-190, set out as a note 
under section 521 of this title. 

§ 12243. Warrant officers: suspension of laws for 
promotion or mandatory retirement or sepa- 
ration during war or emergency 

In time of war, or of emergency declared after 
May 29, 1954, by Congress or the President, the 
President may suspend the operation of any pro- 
vision of law relating to promotion, or manda- 
tory retirement or separation, of permanent re- 
serve warrant officers of any armed force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 26, §599; renum- 
bered §12243, Pub. L. 103-337, div. A, title XVI, 
§ 1662(d)(2), Oct. 5, 1994, 108 Stat. 2991.) 

Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


599 


10:600p (as applicable to 
reserve warrant offi- 
cers). 

34:330g (as applicable to 
reserve warrant offi- 
cers). 

34:430d (as applicable to 
reserve warrant offi- 
cers). 


May 29, 1954, ch. 249, §18 
(as applicable to re- 
serve warrant officers), 
68 Stat. 165. 





The word "may" is substituted for the words "is au- 
thorized, in his discretion". The words "any provision 
of law" are substituted for the words "all or any part 
or parts of the several provisions of law". 
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Amendments 

1994— Pub. L. 103-337 renumbered section 599 of this 
title as this section. 

Delegation of Functions 

Functions of the President under this section dele- 
gated to the Secretary of Defense, see section 1(4) of 
Ex. Ord. No. 11390, Jan. 22, 1968, 33 F.R. 841, set out as 
a note under section 301 of Title 3, The President. 

§ 12244. Warrant officers: discharge or retirement 
for years of service or for age 

Each reserve warrant officer of the Army, 
Navy, Air Force, or Marine Corps who is in an 
active status and has reached the maximum 
years of service or age prescribed by the Sec- 
retary concerned shall — 

(1) be transferred to the Retired Reserve if 
the warrant officer is qualified for such trans- 
fer and does not request (in accordance with 
regulations prescribed by the Secretary con- 
cerned) not to be transferred to the Retired 
Reserve; or 

(2) be discharged if the warrant officer is not 
qualified for transfer to the Retired Reserve or 
has requested (in accordance with regulations 
prescribed by the Secretary concerned) not to 
be so transferred. 

(Added Pub. L. 107-107, div. A, title V, § 517(e)(1), 
Dec. 28, 2001, 115 Stat. 1095.) 

Effective Date 

Section effective on the first day of the first month 
that begins more than 180 days after Dec. 28, 2001, see 
section 517(g) of Pub. L. 107-107, set out as an Effective 
Date of 2001 Amendment note under section 10154 of 
this title. 

CHAPTER 1209— ACTP7E DUTY 

Sec. 

12301. Reserve components generally. 

12302. Ready Reserve. 

12303. Ready Reserve: members not assigned to, or 

participating satisfactorily in, units. 

12304. Selected Reserve and certain Individual 

Ready Reserve members; order to active 
duty other than during war or national 
emergency. 

12304a. Army Reserve, Navy Reserve, Marine Corps 
Reserve, Air Force Reserve: order to active 
duty to provide assistance in response to a 
major disaster or emergency. 

12304b. Selected Reserve: order to active duty for 
preplanned missions in support of the com- 
batant commands. 

12305. Authority of President to suspend certain 

laws relating to promotion, retirement, and 
separation. 

12306. Standby Reserve. 

12307. Retired Reserve. 

12308. Retention after becoming qualified for retired 

pay. 

12309. Reserve officers: use of in expansion of armed 

forces. 

12310. Reserves: for organizing, administering, etc., 

reserve components. 

12311. Active duty agreements. 

12312. Active duty agreements: release from duty. 

12313. Reserves: release from active duty. 

12314. Reserves: kinds of duty. 

12315. Reserves: duty with or without pay. 

12316. Payment of certain Reserves while on duty. 

12317. Reserves: theological students; limitations. 

12318. Reserves on active duty: duties; funding. 

12319. Ready Reserve: muster duty. 



See. 

12320. Reserve officers: grade in which ordered to 

active duty. 

12321. Reserve Officer Training Corps units: limita- 

tion on number of Reserves assigned. 

12322. Active duty for health care. 

Amendments 

2011— Pub. L. 112-81, div. A, title V, §§ 515(a)(2), 
516(a)(2), Dec. 31, 2011, 125 Stat. 1394, 1397, added items 
12304a and 12304b. 

1999— Pub. L. 106-65, div. A, title VII, § 705(a)(2), Oct. 
5, 1999, 113 Stat. 683, added item 12322. 

1997— Pub. L. 105-85, div. A, title V, § 511(e)(2), Nov. 18, 
1997, 111 Stat. 1729, inserted "and certain Individual 
Ready Reserve members" after "Selected Reserve" in 
item 12304. 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(16), 
Feb. 10, 1996, 110 Stat. 496, substituted a semicolon for 
a colon in item 12304 and struck out "on active duty" 
after "Retention" in item 12308. 

§ 12301. Reserve components generally 

(a) In time of war or of national emergency de- 
clared by Congress, or when otherwise author- 
ized by law, an authority designated by the Sec- 
retary concerned may, without the consent of 
the persons affected, order any unit, and any 
member not assigned to a unit organized to 
serve as a unit, of a reserve component under 
the jurisdiction of that Secretary to active duty 
for the duration of the war or emergency and for 
six months thereafter. However a member on an 
inactive status list or in a retired status may 
not be ordered to active duty under this sub- 
section unless the Secretary concerned, with the 
approval of the Secretary of Defense in the case 
of the Secretary of a military department, de- 
termines that there are not enough qualified Re- 
serves in an active status or in the inactive Na- 
tional Guard in the required category who are 
readily available. 

(b) At any time, an authority designated by 
the Secretary concerned may, without the con- 
sent of the persons affected, order any unit, and 
any member not assigned to a unit organized to 
serve as a unit, in an active status in a reserve 
component under the jurisdiction of that Sec- 
retary to active duty for not more than 15 days 
a year. However, units and members of the 
Army National Guard of the United States or 
the Air National Guard of the United States 
may not be ordered to active duty under this 
subsection without the consent of the governor 
of the State (or, in the case of the District of Co- 
lumbia National Guard, the commanding gen- 
eral of the District of Columbia National 
Guard). 

(c) So far as practicable, during any expansion 
of the active armed forces that requires that 
units and members of the reserve components be 
ordered to active duty as provided in subsection 
(a), members of units organized and trained to 
serve as units who are ordered to that duty 
without their consent shall be so ordered with 
their units. However, members of those units 
may be reassigned after being so ordered to ac- 
tive duty. 

(d) At any time, an authority designated by 
the Secretary concerned may order a member of 
a reserve component under his jurisdiction to 
active duty, or retain him on active duty, with 
the consent of that member. However, a member 
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of the Army National Guard of the United 
States or the Air National Guard of the United 
States may not be ordered to active duty under 
this subsection without the consent of the gov- 
ernor or other appropriate authority of the 
State concerned. 

(e) The period of time allowed between the 
date when a Reserve ordered to active duty as 
provided in subsection (a) is alerted for that 
duty and the date when the Reserve is required 
to enter upon that duty shall be determined by 
the Secretary concerned based upon military re- 
quirements at that time. 

(f) The consent of a Governor described in sub- 
sections (b) and (d) may not be withheld (in 
whole or in part) with regard to active duty out- 
side the United States, its territories, and its 
possessions, because of any objection to the lo- 
cation, purpose, type, or schedule of such active 
duty. 

(g) (1) A member of a reserve component may 
be ordered to active duty without his consent if 
the Secretary concerned determines that the 
member is in a captive status. A member or- 
dered to active duty under this section may not 
be retained on active duty, without his consent, 
for more than 30 days after his captive status is 
terminated. 

(2) The Secretary of Defense shall prescribe 
regulations to carry out this section. Such regu- 
lations shall apply uniformly among the armed 
forces under the jurisdiction of the Secretary. A 
determination for the purposes of this sub- 
section that a member is in a captive status 
shall be made pursuant to such regulations. 

(3) In this section, the term "captive status" 
means the status of a member of the armed 
forces who is in a missing status (as defined in 
section 551(2) of title 37) which occurs as the re- 
sult of a hostile action and is related to the 
member's military status. 

(h) (1) When authorized by the Secretary of De- 
fense, the Secretary of a military department 
may, with the consent of the member, order a 
member of a reserve component to active duty — 

(A) to receive authorized medical care; 

(B) to be medically evaluated for disability 
or other purposes; or 

(C) to complete a required Department of 
Defense health care study, which may include 
an associated medical evaluation of the mem- 
ber. 

(2) A member ordered to active duty under 
this subsection may, with the member's con- 
sent, be retained on active duty, if the Secretary 
concerned considers it appropriate, for medical 
treatment for a condition associated with the 
study or evaluation, if that treatment of the 
member is otherwise authorized by law. 

(3) A member of the Army National Guard of 
the United States or the Air National Guard of 
the United States may be ordered to active duty 
under this subsection only with the consent of 
the Governor or other appropriate authority of 
the State concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 27, §672; Pub. L. 
85-861, §§1(13), 33(a)(5), Sept. 2, 1958, 72 Stat. 1440, 
1564; Pub. L. 96-357, §6, Sept. 24, 1980, 94 Stat. 
1182; Pub. L. 96-584, §1, Dec. 23, 1980, 94 Stat. 
3377; Pub. L. 99-500, §101(c) [title IX, §9122], Oct. 



18, 1986, 100 Stat. 1783-82, 1783-127, and Pub. L. 
99-591, § 101(c) [title IX, §9122], Oct. 30, 1986, 100 
Stat. 3341-82, 3341-127; Pub. L. 99-661, div. A, title 
V, §§522, 524(a), Nov. 14, 1986, 100 Stat. 3871; Pub. 
L. 100-456, div. A, title XII, § 1234(a)(1), (2), Sept. 
29, 1988, 102 Stat. 2059; renumbered §12301 and 
amended Pub. L. 103-337, div. A, title XVI, 
§§ 1662(e)(2), 1675(c)(1), Oct. 5, 1994, 108 Stat. 2992, 
3017; Pub. L. 106-65, div. A, title V, §512, Oct. 5, 
1999, 113 Stat. 592; Pub. L. 108-375, div. A, title V, 
§ 514(a), Oct. 28, 2004, 118 Stat. 1882.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


672(a) 


50:961(a). 


July 9, 1952. oh. 608, §§233 


672(b) 


50:961(0). 


(less (b) and (£)), 234 


672(0) 


50:961(g). 


(1st sentence), 66 Stat. 


672(d) 


50:961(d). 


489, 490. 




50:962 (1st sentence). 




672(e) 


50:961(e). 





In subsection (a), the word "hereafter" is omitted as 
surplusage. The words "there are not enough * * * who 
are" are substituted for the words "adequate numbers 
of * * * are not". The words "without the consent of 
the persons affected" and "under the jurisdiction of 
that Secretary" are inserted for clarity. The words 
"and the members thereof" are omitted as surplusage. 

In subsection (b), the words "without the consent of 
the persons affected" are substituted for the words 
"without his consent", since units as well as individ- 
uals are covered by the revised subsection. The words 
"and the members thereof", "and required to perform", 
"or required to serve on", and "in the service of the 
United States" are omitted as surplusage. 

In subsections (b) and (d), the words "active duty for 
training" are omitted as covered by the words "active 
duty". 

In subsection (c), the words "to active duty" are sub- 
stituted for the words "into the active military service 
of the United States", in 50:961(g) (1st and last sen- 
tences). The words "to serve" are substituted for the 
words "for the purpose of serving". The words "without 
their consent" are substituted for the word "involun- 
tarily". The words "to that duty" are substituted for 
the words "into active duty". The last sentence of the 
revised subsection is substituted for 50:961(g) (last sen- 
tence). 

In subsection (d), the words "the consent of that 
member" are substituted for the words "his consent". 
The words "under his jurisdiction" are inserted for 
clarity. 50:962 (last 15 words of 1st sentence) is omitted 
as covered by 50:961(d). 

In subsection (e), the words "to active duty (other 
than for training)" are substituted for the words "into 
the active military service of the United States". The 
words "period of" are omitted as surplusage. The word 
"requirements" is substituted for the word "condition" 
for clarity. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


672(a) 


50:961(a). 


Aug. 9, 1955, oh. 665. 
§2(e), 69 Stat. 599. 



The word "hereafter" is omitted as surplusage. The 
words "there are not enough . . . who are" are sub- 
stituted for the words "adequate numbers of . . . are 
not". The words "without the consent of the persons af- 
fected" and "under the jurisdiction of that Secretary" 
are inserted for clarity. 

The changes are necessary to reflect section 101(b) of 
the Armed Forces Reserve Act of 1952 (50 U.S.C. 901(b)), 
which defines the term "active duty" to exclude active 
duty for training. This definition applied to the source 
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law for these sections [sections 672 and 673], section 
233(a), (b)(1), and (c) of the Armed Forces Reserve Act 
of 1952 (50 U.S.C. 961(a), (b)(1), (c)). 

Codification 

Pub. L. 99-591 is a corrected version of Pub. L. 99-500. 



Amendments 

2004— Subsec. (a). Pub. L. 108-375, § 514(a)(1), struck 
out "(other than for training)" after "that Secretary to 
active duty". 

Subsec. (c). Pub. L. 108-375, §514(a)(2), substituted "as 
provided in subsection (a)" for "(other than for train- 
ing)" and "so ordered to active duty" for "ordered to 
active duty (other than for training)". 

Subsec. (e). Pub. L. 108-375, §514(a)(3), substituted "as 
provided in subsection (a)" for "(other than for train- 
ing)". 

1999— Subsec. (h). Pub. L. 106-65 added subsec. (h). 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
672 of this title as this section. 

Subsec. (b). Pub. L. 103-337, § 1675(c)(1)(A), substituted 
"(or, in the case of the District of Columbia National 
Guard, the commanding general of the District of Co- 
lumbia National Guard)" for "or Territory or Puerto 
Rico or the commanding general of the District of Co- 
lumbia National Guard, as the case may be". 

Subsec. (d). Pub. L. 103-337, § 1675(c)(1)(B), struck out 
"or Territory, Puerto Rico, or the District of Columbia, 
whichever is" after "authority of the State". 

1988— Subsec. (b). Pub. L. 100-456, § 1234(a)(2), sub- 
stituted "or Puerto Rico" for ", Puerto Rico, or the 
Canal Zone,". 

Subsec. (d). Pub. L. 100-456, § 1234(a)(1), struck out 
"the Canal Zone," after "Puerto Rico,". 

1986— Subsec. (f). Pub. L. 99-500 and Pub. L. 99-591, 
§ 101(c) [§9122], Pub. L. 99-661, §522, amended section 
identically adding subsec. (f). 

Subsec. (g). Pub. L. 99-661, § 524(a), added subsec. (g). 

1980— Subsec. (a). Pub. L. 96-357 struck out cl. (1) des- 
ignation for second sentence and cl. (2) prohibition 
against ordering a member of the Standby Reserve to 
active duty unless the Director of Selective Service de- 
termined that the member was available for active 
duty. 

Subsec. (e). Pub. L. 96-584 substituted provisions re- 
specting determination of the allowable time in terms 
of military requirements for provisions authorizing a 
reasonable time. 

1958— Subsec. (a). Pub. L. 85-861, §§1(13), 33(a)(5), in- 
serted "(other than for training)" after "active duty", 
substituted "inactive National Guard" for "inactive 
Army National Guard or in the inactive Air National 
Guard", and inserted provisions prohibiting a member 
of the Standby Reserve from being ordered to active 
duty under this subsection unless the Director of Selec- 
tive Service determines that the member is available 
for active duty. 

Subsec. (c). Pub. L. 85-861, §33(a)(5), inserted "(other 
than for training)" after "active duty". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 



Effective Date of 1986 Amendment 

Section 524(b) of Pub. L. 99-661 provided that: "Sec- 
tion 672(g) [now 12301(g)] of title 10, United States Code, 
as added by subsection (a), does not authorize a mem- 
ber of a reserve component to be ordered to active duty 
for a period before the date of the enactment of this 
Act [Nov. 14, 1986]." 



Effective Date of 1958 Amendment 

Amendment by section 33(a)(5) of Pub. L. 85-861 effec- 
tive Aug. 10, 1956, see section 33(g) of Pub. L. 85-861, set 
out as a note under section 101 of this title. 

Rule of Construction for Duplicate Authorization 
and Appropriation Provisions of Public Laws 
99-500, 99-591, AND 99-661 

For rule of construction for certain duplicate provi- 
sions of Public Laws 99-500, 99-591, and 99-661, see Pub. 
L. 100-26, §6, Apr. 21, 1987, 101 Stat. 274, set out as a note 
under section 2302 of this title. 

Advance Notice to Members of Reserve Compo- 
nents of Deployment in Support of Contingency 
Operations 

Pub. L. 110-181, div. A, title V, §515, Jan. 28, 2008, 122 
Stat. 99, provided that: 

"(a) Advance Notice Required. — The Secretary of a 
military department shall ensure that a member of a 
reserve component under the jurisdiction of that Sec- 
retary who will be called or ordered to active duty for 
a period of more than 30 days in support of a contin- 
gency operation (as defined in section 101(a)(13) of title 
10, United States Code) receives notice in advance of 
the mobilization date. In so far as is practicable, the 
notice shall be provided not less than 30 days before the 
mobilization date, but with a goal of 90 days before the 
mobilization date. 

"(b) Reduction or Waiver of Notice Requirement. — 
The Secretary of Defense may waive the requirement of 
subsection (a), or authorize shorter notice than the 
minimum specified in such subsection, during a war or 
national emergency declared by the President or Con- 
gress or to meet mission requirements. If the waiver or 
reduction is made on account of mission requirements, 
the Secretary shall submit to Congress a report detail- 
ing the reasons for the waiver or reduction and the mis- 
sion requirements at issue." 

§ 12302. Ready Reserve 

(a) In time of national emergency declared by 
the President after January 1, 1953, or when 
otherwise authorized by law, an authority des- 
ignated by the Secretary concerned may, with- 
out the consent of the persons concerned, order 
any unit, and any member not assigned to a unit 
organized to serve as a unit, in the Ready Re- 
serve under the jurisdiction of that Secretary to 
active duty for not more than 24 consecutive 
months. 

(b) To achieve fair treatment as between mem- 
bers in the Ready Reserve who are being consid- 
ered for recall to duty without their consent, 
consideration shall be given to — 

(1) the length and nature of previous service, 
to assure such sharing of exposure to hazards 
as the national security and military require- 
ments will reasonably allow; 

(2) family responsibilities; and 

(3) employment necessary to maintain the 
national health, safety, or interest. 

The Secretary of Defense shall prescribe such 
policies and procedures as he considers nec- 
essary to carry out this subsection. 

(c) Not more than 1,000,000 members of the 
Ready Reserve may be on active duty, without 
their consent, under this section at any one 
time. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 28, §673; Pub. L. 
85-861, §§1(14), 33(a)(5), Sept. 2, 1958, 72 Stat. 1441, 
1564; Pub. L. 93-155, title III, § 303(a), Nov. 16, 
1973, 87 Stat. 607; renumbered §12302, Pub. L. 
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103-337, div. A, title XVI, § 1662(e)(2), Oct. 5, 1994, 
108 Stat. 2992; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(2), Feb. 10, 1996, 110 Stat. 502; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774; Pub. L. 108-136, div. A, title X, 
§1031(a)(61), Nov. 24, 2003, 117 Stat. 1603; Pub. L. 
108-375, div. A, title V, § 514(b), Oct. 28, 2004, 118 
Stat. 1883; Pub. L. 112-81, div. A, title X, 
§1061(28), (30), Dec. 31, 2011, 125 Stat. 1584.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


673(a) 
673(b) 


50:961(b)(l). 
50:961(b)(2). 


July 9, 1952, ch. 608. 
§ 233(b), 66 Stat. 489. 



In subsection (a), the words "after January 1, 1953" 
are substituted for the word "hereafter", to reflect the 
effective date of the source statute. The words "with- 
out the consent of the persons concerned" are sub- 
stituted for the word "involuntarily". 

The words "under the jurisdiction of that Secretary" 
are inserted for clarity. The last sentence of the revised 
subsection is substituted for 50:961(b)(l) (proviso). The 
words "and the members thereof" and "and required to 
perform" are omitted as surplusage. 

In subsection (b), the words "to achieve" are sub- 
stituted for the words "in the interest of". The words 
"without their consent" are substituted for the word 
"involuntarily". The words "who are being considered 
for" are inserted for clarity. The words "prescribe such 
policies and procedures" are substituted for the words 
"promulgate such policies and establish such proce- 
dures". The words "as he considers necessary" are sub- 
stituted for the words "as may be required in his opin- 
ion". The words "this subsection" are substituted for 
the words "our intent here declared". The words "at 
least once a year" are substituted for the words "from 
time to time, and at least annually". The words "Sen- 
ate and the House of Representatives" are substituted 
for the word "Congress". 50:961(b)(2) (1st 18 words) is 
omitted as surplusage. The words "with the objective" 
and "found to be" are omitted as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


673(a) 
673(c) 


50:961(b)(l) (less proviso). 
50:961(b)(l) (proviso) 


Aug. 9. 1955, ch. 665, §2(f), 
69 Stat. 599. 



In subsection (c), the words "on active duty (other 
than for training)" are substituted for the words "may 
be required to perform active duty" for clarity. The 
words "without their consent" are substituted for the 
word "involuntarily". The words "of all reserve compo- 
nents" and "unless the Congress shall have authorized 
the exercise of the authority contained in this sub- 
section" are omitted as surplusage. 

The changes are necessary to reflect section 101(b) of 
the Armed Forces Reserve Act of 1952 (50 U.S.C. 901(b)), 
which defines the term "active duty" to exclude active 
duty for training. This definition applied to the source 
law for these sections [sections 672 and 673], section 
233(a), (b)(1), and (c) of the Armed Forces Reserve Act 
of 1952 (50 U.S.C. 961(a), (b)(1), (c)). 

Amendments 

2011 — Subsec. (b). Pub. L. 112-81, in concluding provi- 
sions, struck out at end "He shall report on those poli- 
cies and procedures at least once a year to the Commit- 
tee on Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Representa- 
tives." 

2004— Subsecs. (a), (c). Pub. L. 108-375 struck out 
"(other than for training)" after "active duty". 

2003— Subsec. (d). Pub. L. 108-136 struck out subsec. 
(d) which read as follows: "Whenever one or more units 



of the Ready Reserve are ordered to active duty, the 
President shall, on the first day of the second fiscal 
year quarter immediately following the quarter in 
which the first unit or units are ordered to active duty 
and on the first day of each succeeding six-month pe- 
riod thereafter, so long as such unit is retained on ac- 
tive duty, submit a report to the Congress regarding 
the necessity for such unit or units being ordered to 
and retained on active duty. The President shall in- 
clude in each such report a statement of the mission of 
each such unit ordered to active duty, an evaluation of 
such unit's performance of that mission, where each 
such unit is being deployed at the time of the report, 
and such other information regarding each unit as the 
President deems appropriate." 

1999— Subsec. (b). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security" in concluding provisions. 

1996— Subsec. (b). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and the House of Representatives". 

1994— Pub. L. 103-337 renumbered section 673 of this 
title as this section. 

1973— Subsec. (d). Pub. L. 93-155 added subsec. (d). 

1958— Subsec. (a). Pub. L. 85-861, §§1(14)(A), 33(a)(5), 
inserted "(other than for training)" after "active 
duty", and struck out provisions that made subsection 
inapplicable unless Congress determined how many 
members of the reserve components were necessary, in 
the interest of national security, to be ordered to ac- 
tive duty. 

Subsec. (c). Pub. L. 85-861, §1(14)(B), added subsec. (c). 

Effective Date op 1973 Amendment 

Section 303(b) of Pub. L. 93-155 provided that: "The 
amendment made by subsection (a) of this section 
[amending this section] shall be effective with respect 
to any unit of the Ready Reserve ordered to active duty 
on or after the date of enactment of this Act [Nov. 16, 
1973]." 

Effective Date of 1958 Amendment 

Amendment by section 33(a)(5) of Pub. L. 85-861 effec- 
tive Aug. 10, 1956, see section 33(g) of Pub. L. 85-861, set 
out as a note under section 101 of this title. 

Executive Order No. 12743 

Ex. Ord. No. 12743, Jan. 18, 1991, 56 F.R. 2661, as 
amended by Ex. Ord. No. 13286, §35, Feb. 28, 2003, 68 F.R. 
10625, which related to ordering the Ready Reserve of 
the Armed Forces to active duty, was revoked by Ex. 
Ord. No. 13350, July 29, 2004, 69 F.R. 46055, listed in a 
table under section 1701 of Title 50, War and National 
Defense. 

Ex. Ord. No. 13223. Ordering the Ready Reserve of 
the Armed Forces To Active Duty and Delegating 
Certain Authorities to the Secretary of Defense 
and the Secretary of Homeland Security 

Ex. Ord. No. 13223, Sept. 14, 2001, 66 F.R. 48201, as 
amended by Ex. Ord. No. 13253, Jan. 16, 2002, 67 F.R. 
2791; Ex. Ord. No. 13286, §9, Feb. 28, 2003, 68 F.R. 10622, 
provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including the National Emergencies Act (50 
U.S.C. 1601 et seq.) and section 301 of title 3, United 
States Code, and in furtherance of the proclamation of 
September 14, 2001, Declaration of National Emergency 
by Reason of Certain Terrorist Attacks [Proc. No. 7463, 
50 U.S.C. 1621 note], which declared a national emer- 
gency by reason of the terrorist attacks on the World 
Trade Center, New York, New York, and the Pentagon, 
and the continuing and immediate threat of further at- 
tacks on the United States, I hereby order as follows: 

Section 1. To provide additional authority to the De- 
partment of Defense and the Department of Transpor- 
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tation [Homeland Security] to respond to the continu- 
ing- and immediate threat of further attacks on the 
United States, the authority under title 10, United 
States Code, to order any unit, and any member of the 
Ready Reserve not assigned to a unit organized to serve 
as a unit, in the Ready Reserve to active duty for not 
more than 24 consecutive months, is invoked and made 
available, according to its terms, to the Secretary con- 
cerned, subject in the case of the Secretaries of the 
Army, Navy, and Air Force, to the direction of the Sec- 
retary of Defense. The term "Secretary concerned" is 
defined in section 101(a)(9) of title 10, United States 
Code, to mean the Secretary of the Army with respect 
to the Army; the Secretary of the Navy with respect to 
the Navy, the Marine Corps, and the Coast Guard when 
it is operating as a service in the Navy; the Secretary 
of the Air Force with respect to the Air Force; and the 
Secretary of Homeland Security with respect to the 
Coast Guard when it is not operating as a service in the 
Navy. 

Sec. 2. To allow for the orderly administration of per- 
sonnel within the armed forces, the following authori- 
ties vested in the President are hereby invoked to the 
full extent provided by the terms thereof: section 527 of 
title 10, United States Code, to suspend the operation of 
sections 523, 525, and 526 of that title, regarding officer 
and warrant officer strength and distribution; and sec- 
tions 123, 123a, and 12006 of title 10, United States Code, 
to suspend certain laws relating to promotion, involun- 
tary retirement, and separation of commissioned offi- 
cers; end strength limitations; and Reserve component 
officer strength limitations. 

Sec. 3. To allow for the orderly administration of per- 
sonnel within the armed forces, the authorities vested 
in the President by sections 331, 359, and 367 of title 14, 
United States Code, relating to the authority to order 
to active duty certain officers and enlisted members of 
the Coast Guard and to detain enlisted members, are 
invoked to the full extent provided by the terms there- 
of. 

Sec. 4. The Secretary of Defense is hereby designated 
and empowered, without the approval, ratification, or 
other action by the President, to exercise the authority 
vested in the President by sections 123, 123a, 527, and 
12006 of title 10, United States Code, as invoked by sec- 
tions 2 and 3 of this order. 

Sec. 5. The Secretary of Homeland Security is hereby 
designated and empowered, without the approval, rati- 
fication, or other action by the President, to exercise 
the authority vested in sections 331, 359, and 367 of title 
14, United States Code, when the Coast Guard is not 
serving as part of the Navy, as invoked by section 2 of 
this order, to recall any regular officer or enlisted 
member on the retired list to active duty and to detain 
any enlisted member beyond the term of his or her en- 
listment. The Secretary of Homeland Security is fur- 
ther designated and empowered, without the approval, 
ratification or any other action by the President, to ex- 
ercise the authority vested in the President by sections 
123 and 123a of title 10, United States Code, and sections 
149 (detail members to assist foreign governments), 
275(a) (suspension of provisions on selection, pro- 
motion, or involuntary separation of officers), and 722 
(administration of reserve forces) of title 14, United 
States Code, as invoked by section 2 of Executive Order 
13223. 

Sec. 6. The authority delegated by this order to the 
Secretary of Defense and the Secretary of Homeland 
Security may be redelegated and further subdelegated 
to civilian subordinates who are appointed to their of- 
fices by the President, by and with the advice and con- 
sent of the Senate. 

Sec. 7. Based upon my determination under 10 U.S.C. 
2201(c) that it is necessary to increase (subject to limits 
imposed by law) the number of members of the armed 
forces on active duty for the Department of Defense be- 
yond the number for which funds are provided in the 
appropriation Act for the Department of Defense, 
which, by virtue of 14 U.S.C. 652, applies to the Depart- 
ment of Homeland Security with respect to the Coast 



Guard, the Secretary of Defense and the Secretary of 
Homeland Security may provide for the cost of such ad- 
ditional members under their respective jurisdictions 
as an excepted expense under [former] section 11(a) of 
title 41, United States Code [see 41 U.S.C. 6301(a), (b)]. 

Sec. 8. This order is intended only to improve the in- 
ternal management of the executive branch, and is not 
intended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

Sec. 9. This order is effective immediately and shall 
be promptly transmitted to the Congress and published 
in the Federal Register. 

George W. Bush. 

§ 12303. Ready Reserve: members not assigned to, 
or participating satisfactorily in, units 

(a) Notwithstanding any other provision of 
law, the President may order to active duty any 
member of the Ready Reserve of an armed force 
who — 

(1) is not assigned to, or participating satis- 
factorily in, a unit of the Ready Reserve; 

(2) has not fulfilled his statutory reserve ob- 
ligation; and 

(3) has not served on active duty for a total 
of 24 months. 

(b) A member who is ordered to active duty 
under this section may be required to serve on 
active duty until his total service on active duty 
equals 24 months. If his enlistment or other pe- 
riod of military service would expire before he 
has served the required period under this sec- 
tion, it may be extended until he has served the 
required period. 

(c) To achieve fair treatment among members 
of the Ready Reserve who are being considered 
for active duty under this section, appropriate 
consideration shall be given to — 

(1) family responsibilities; and 

(2) employment necessary to maintain the 
national health, safety, or interest. 

(Added Pub. L. 90-40, §6(1), June 30, 1967, 81 Stat. 
105, §673a; renumbered §12303, Pub. L. 103-337, 
div. A, title XVI, § 1662(e)(2), Oct. 5, 1994, 108 
Stat. 2992.) 

Amendments 

1994— Pub. L. 103-337 renumbered section 673a of this 
title as this section. 

Ex. Ord. No. 11366. Authorization To Order Ready Re- 
serve to Active Duty; Extension of Military Serv- 
ice 

Ex. Ord. No. 11366, Aug. 4, 1967, 32 F.R. 11411, as 
amended by Ex. Ord. No. 13286, §64, Feb. 28, 2003, 68 F.R. 
10629, provided: 

By virtue of the authority vested in me by section 
673a [now 12303] of title 10 of the United States Code, 
and by section 301 of title 3 of the United States Code, 
and as President of the United States, it is hereby or- 
dered as follows: 

Section 1. (a) The Secretary of Defense is hereby au- 
thorized and empowered to exercise the authority vest- 
ed in the President by section 673a [now 12303] of title 
10 of the United States Code, to order to active duty 
any member of the Ready Reserve of an armed force 
(except the Coast Guard when not operating as a serv- 
ice in the Navy) who — 

(1) is not assigned to, or participating satisfactorily 
in, a unit of the Ready Reserve; 

(2) has not fulfilled his statutory reserve obligation; 
and 

(3) has not served on active duty for a total of 24 
months. 
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(b) In pursuance of the provisions of section 673a [now 
12303] of title 10 of the United States Code, the Sec- 
retary of Defense is hereby authorized to require a 
member ordered to active duty under the authority of 
this Order to serve on active duty until his total serv- 
ice on active duty equals 24 months. If the enlistment 
or period of military service of a member of the Ready 
Reserve ordered to active duty under this authority 
would expire before he has served the required period of 
active duty prescribed herein, his enlistment or period 
of military service may be extended until he has served 
the required period. 

(c) In pursuance of the provisions of section 673a [now 
12303] of title 10 of the United States Code, and in order 
to achieve fair treatment among members of the Ready 
Reserve who are being considered for active duty under 
this authority, appropriate consideration shall be given 
to— 

(1) family responsibilities; and 

(2) employment necessary to maintain the national 
health, safety, or interest. 

Sec. 2. The Secretary of Homeland Security is hereby 
authorized and empowered to exercise the authority 
vested in the President by section 673a [now 12303] of 
the title 10 of the United States Code, with respect to 
any member of the Ready Reserve of the Coast Guard 
when it is not operating as a service in the Navy, under 
the same conditions as such authority may be exercised 
by the Secretary of Defense under this Order with re- 
spect to any member of the Ready Reserve of any other 
armed force. 

Sec. 3. (a) The Secretary of Defense may designate 
any of the Secretaries of the military departments of 
the Department of Defense to exercise the authority 
vested in him by section 1 of this Order. 

(b) The Secretary of Homeland Security may des- 
ignate the Commandant of the United States Coast 
Guard to exercise the authority vested in him by sec- 
tion 2 of this Order. 

Sec. 4. Executive Order No. 11327 of February 15, 1967, 
is superseded except with respect to members of the 
Ready Reserve ordered to active duty under the author- 
ity of that Order. 

Ex. Ord. No. 11406. Assigning Authority To Order 
Ready Reserve to Active Duty 

Ex. Ord. No. 11406, Apr. 10, 1968, 33 F.R. 5735, author- 
ized Secretary of Defense and, when designated by him, 
any of Secretaries of military departments of Depart- 
ment of Defense to exercise authority vested in Presi- 
dent until June 30, 1968 by paragraph (e) of title I of the 
Department of Defense Appropriation Act, 1967 (80 Stat. 
981) to order any unit in the Ready Reserve to active 
duty for a period not to exceed 24 months. 

§ 12304. Selected Reserve and certain Individual 
Ready Reserve members; order to active 
duty other than during war or national 
emergency 

(a) Authority. — Notwithstanding- the provi- 
sions of section 12302(a) or any other provision of 
law, when the President determines that it is 
necessary to augment the active forces for any 
named operational mission or that it is nec- 
essary to provide assistance referred to in sub- 
section (b), he may authorize the Secretary of 
Defense and the Secretary of Homeland Security 
with respect to the Coast Guard when it is not 
operating as a service in the Navy, without the 
consent of the members concerned, to order any 
unit, and any member not assigned to a unit or- 
ganized to serve as a unit of the Selected Re- 
serve (as defined in section 10143(a) of this title), 
or any member in the Individual Ready Reserve 
mobilization category and designated as essen- 
tial under regulations prescribed by the Sec- 



retary concerned, under their respective juris- 
dictions, to active duty for not more than 365 
consecutive days. 

(b) Support for Responses to Certain Emer- 
gencies. — The authority under subsection (a) in- 
cludes authority to order a unit or member to 
active duty to provide assistance in responding 
to an emergency involving — 

(1) a use or threatened use of a weapon of 
mass destruction; or 

(2) a terrorist attack or threatened terrorist 
attack in the United States that results, or 
could result, in significant loss of life or prop- 
erty. 

(c) Limitations. — (1) No unit or member of a 
reserve component may be ordered to active 
duty under this section to perform any of the 
functions authorized by chapter 15 or section 
12406 of this title or, except as provided in sub- 
section (b), to provide assistance to either the 
Federal Government or a State in time of a seri- 
ous natural or manmade disaster, accident, or 
catastrophe. 

(2) Not more than 200,000 members of the Se- 
lected Reserve and the Individual Ready Reserve 
may be on active duty under this section at any 
one time, of whom not more than 30,000 may be 
members of the Individual Ready Reserve. 

(3) No unit or member of a reserve component 
may be ordered to active duty under this section 
to provide assistance referred to in subsection 
(b) unless the President determines that the re- 
quirements for responding to an emergency re- 
ferred to in that subsection have exceeded, or 
will exceed, the response capabilities of local, 
State, and Federal civilian agencies. 

(d) Exclusion From Strength Limitations.— 
Members ordered to active duty under this sec- 
tion shall not be counted in computing author- 
ized strength in members on active duty or 
members in grade under this title or any other 
law. 

(e) Policies and Procedures.— The Secretary 
of Defense and the Secretary of Homeland Secu- 
rity shall prescribe such policies and procedures 
for the armed forces under their respective juris- 
dictions as they consider necessary to carry out 
this section. 

(f) Notification of Congress. — Whenever the 
President authorizes the Secretary of Defense or 
the Secretary of Homeland Security to order 
any unit or member of the Selected Reserve or 
Individual Ready Reserve to active duty, under 
the authority of subsection (a), he shall, within 
24 hours after exercising such authority, submit 
to Congress a report, in writing, setting forth 
the circumstances necessitating the action 
taken under this section and describing the an- 
ticipated use of these units or members. 

(g) Termination of Duty. — Whenever any unit 
of the Selected Reserve or any member of the 
Selected Reserve not assigned to a unit orga- 
nized to serve as a unit, or any member of the 
Individual Ready Reserve, is ordered to active 
duty under authority of subsection (a), the serv- 
ice of all units or members so ordered to active 
duty may be terminated by — 

(1) order of the President, or 

(2) law. 

(h) Relationship to War Powers Resolu- 
tion. — Nothing contained in this section shall be 
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construed as amending or limiting the applica- 
tion of the provisions of the War Powers Resolu- 
tion (50 U.S.C. 1541 et seq.). 

(1) Considerations for Involuntary Order to 
Active Duty. — (1) In determining which mem- 
bers of the Selected Reserve and Individual 
Ready Reserve will be ordered to duty without 
their consent under this section, appropriate 
consideration shall be given to — 

(A) the length and nature of previous serv- 
ice, to assure such sharing of exposure to haz- 
ards as the national security and military re- 
quirements will reasonably allow; 

(B) the frequency of assignments during 
service career; 

(C) family responsibilities; and 

(D) employment necessary to maintain the 
national health, safety, or interest. 

(2) The Secretary of Defense shall prescribe 
such policies and procedures as the Secretary 
considers necessary to carry out this subsection. 

(j) Definitions. — In this section: 

(1) The term "Individual Ready Reserve mo- 
bilization category" means, in the case of any 
reserve component, the category of the Indi- 
vidual Ready Reserve described in section 
10144(b) of this title. 

(2) The term "weapon of mass destruction" 
has the meaning given that term in section 
1403 of the Defense Against Weapons of Mass 
Destruction Act of 1996 (50 U.S.C. 2302(1)). 

(Added Pub. L. 94-286, §1, May 14, 1976, 90 Stat. 
517, §673b; amended Pub. L. 96-584, §2, Dec. 23, 
1980, 94 Stat. 3377; Pub. L. 97-295, §1(9), Oct. 12, 
1982, 96 Stat. 1289; Pub. L. 99-661, div. A, title V, 
§521, Nov. 14, 1986, 100 Stat. 3870; renumbered 
§12304 and amended, Pub. L. 103-337, div. A, title 
V, § 511(a), title XVI, §§ 1662(e)(2), 1675(c)(2), Oct. 
5, 1994, 108 Stat. 2752, 2992, 3017; Pub. L. 105-85, 
div. A, title V, §511(b)-(e)(l), Nov. 18, 1997, 111 
Stat. 1728, 1729; Pub. L. 105-261, div. A, title V, 
§ 511(a), Oct. 17, 1998, 112 Stat. 2005; Pub. L. 

107- 296, title XVII, § 1704(b)(1), Nov. 25, 2002, 116 
Stat. 2314; Pub. L. 107-314, div. A, title V, § 514(a), 
Dec. 2, 2002, 116 Stat. 2539; Pub. L. 108-136, div. A, 
title V, §515, Nov. 24, 2003, 117 Stat. 1460; Pub. L. 

108- 375, div. A, title V, § 514(c), Oct. 28, 2004, 118 
Stat. 1883; Pub. L. 109-364, div. A, title V, §522, 
title X, § 1076(c), Oct. 17, 2006, 120 Stat. 2192, 2406; 
Pub. L. 110-181, div. A, title X, §§1063(a)(15), 
1068(c), Jan. 28, 2008, 122 Stat. 322, 326; Pub. L. 
112-81, div. A, title V, § 516(b), Dec. 31, 2011, 125 
Stat. 1397.) 

References in Text 

The War Powers Resolution, referred to in subsec. (h), 
is Pub. L. 93-148, Nov. 7, 1973, 87 Stat. 555, which is clas- 
sified generally to chapter 33 (§1541 et seq.) of Title 50, 
War and National Defense. For complete classification 
of this Resolution to the Code, see Short Title note set 
out under section 1541 of Title 50 and Tables. 

Amendments 

2011 — Subsec. (a). Pub. L. 112-81 inserted "named" be- 
fore "operational mission" and substituted "365 con- 
secutive days" for "365 days". 

2008— Subsec. (a). Pub. L. 110-181, §1063(a)(15), struck 
out second period at end. 

Subsec. (c)(1). Pub. L. 110-181, § 1068(c), substituted 
"No unit or member of a reserve component may be or- 
dered to active duty under this section to perform any 
of the functions authorized by chapter 15 or section 



12406 of this title or, except as provided in subsection 
(Jo)," for "Except to perform any of the functions au- 
thorized by chapter 15 or section 12406 of this title or by 
subsection (b), no unit or member of a reserve compo- 
nent may be ordered to active duty under this section". 

2006— Subsec. (a). Pub. L. 109-364, § 522(a), substituted 
"365 days." for "270 days". 

Subsec. (c)(1). Pub. L. 109-364, § 1076(c), substituted 
"Except to perform any of the functions authorized by 
chapter 15 or section 12406 of this title or by subsection 
(b), no unit or member of a reserve component may be 
ordered to active duty under this section" for "No unit 
or member of a reserve component may be ordered to 
active duty under this section to perform any of the 
functions authorized by chapter 15 or section 12406 of 
this title or, except as provided in subsection (b),". 

Subsecs. (i), (j). Pub. L. 109-364, § 522(b), added subsec. 
(i) and redesignated former subsec. (i) as (j). 

2004— Subsec. (a). Pub. L. 108-375 struck out "(other 
than for training)" after "active duty". 

2003— Subsec. (b)(2). Pub. L. 108-136, §515(1), sub- 
stituted "significant" for "catastrophic". 

Subsec. (c)(3). Pub. L. 108-136, §515(2), added par. (3). 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

Subsec. (b). Pub. L. 107-314 substituted "involving — 

"(1) a use or threatened use of a weapon of mass de- 
struction; or 

"(2) a terrorist attack or threatened terrorist at- 
tack in the United States that results, or could re- 
sult, in catastrophic loss of life or property." 
for "involving a use or threatened use of a weapon of 
mass destruction." 

Subsecs. (e), (f). Pub. L. 107-296 substituted "of Home- 
land Security" for "of Transportation". 

1998— Subsec. (a). Pub. L. 105-261, § 511(a)(1)(A), (3)(A), 
inserted heading and inserted "or that it is necessary 
to provide assistance referred to in subsection (b)" 
after "operational mission" in text. 

Subsec. (b). Pub. L. 105-261, § 511(a)(1)(D), added sub- 
sec. (b). Former subsec. (b) redesignated subsec. (c)(1). 

Subsec. (c). Pub. L. 105-261, § 511(a)(1)(B), (C), redesig- 
nated subsec. (b) as par. (1) of subsec. (c), inserted sub- 
sec. heading, substituted "or, except as provided in sub- 
section (b), to provide" for ", or to provide", and redes- 
ignated former subsec. (c) as par. (2). 

Subsecs. (d) to (h). Pub. L. 105-261, §511(a)(3)(B)-(F), 
inserted headings. 

Subsec. (i). Pub. L. 105-261, § 511(a)(2), amended sub- 
sec. (i) generally. Prior to amendment, subsec. (i) read 
as follows: "For purposes of this section, the term 'In- 
dividual Ready Reserve mobilization category' means, 
in the case of any reserve component, the category of 
the Individual Ready Reserve described in section 
10144(b) of this title." 

1997— Pub. L. 105-85, § 511(e)(1), inserted "and certain 
Individual Ready Reserve members" after "Selected 
Reserve" in section catchline. 

Subsec. (a). Pub. L. 105-85, § 511(b), inserted "or any 
member in the Individual Ready Reserve mobilization 
category and designated as essential under regulations 
prescribed by the Secretary concerned," after "of this 
title),". 

Subsec. (c). Pub. L. 105-85, §511(c), inserted "and the 
Individual Ready Reserve" after "Selected Reserve" 
and ", of whom not more than 30,000 may be members 
of the Individual Ready Reserve" before period at end. 

Subsec. (f). Pub. L. 105-85, §511(d)(l), inserted "or In- 
dividual Ready Reserve" after "Selected Reserve". 

Subsec. (g). Pub. L. 105-85, §511(d)(2), inserted ", or 
any member of the Individual Ready Reserve," after 
"to serve as a unit" in introductory provisions. 

Subsec. (i). Pub. L. 105-85, § 511(d)(3), added subsec. (i). 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
673b of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(c)(2)(A), (B), sub- 
stituted "12302(a)" for "673(a)" and "10143(a)" for 
"268(b)". 

Pub. L. 103-337, §511(a)(l), substituted "270 days" for 
"90 days". 
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Subsec. (b). Pub. L. 103-337, § 1675(c)(2)(C), substituted 
"12406" for "3500 or 8500". 

Subsec. (i). Pub. L. 103-337, § 511(a)(2), struck out sub- 
sec, (i) which read as follows: "When a unit of the Se- 
lected Reserve, or a member of the Selected Reserve 
not assigned to a unit organized to serve as a unit of 
the Selected Reserve, is ordered to active duty under 
this section and the President determines that an ex- 
tension of the service of such unit or member on active 
duty is necessary in the interests of national security, 
he may authorize the Secretary of Defense and the Sec- 
retary of Transportation with respect to the Coast 
Guard when it is not operating as a service in the Navy 
to extend the period of such order to active duty for a 
period of not more than 90 additional days. Whenever 
the President exercises his authority under this sub- 
section, he shall immediately notify Congress of such 
action and shall include in the notification a statement 
of reasons for the action. Nothing in this subsection 
shall be construed as limiting the authorities to termi- 
nate the service of units or members ordered to active 
duty under this section under subsection (g)." 

1986— Subsec. (b). Pub. L. 99-661, § 521(c)(1), sub- 
stituted "reserve component" for "Reserve compo- 
nent". 

Subsec. (c). Pub. L. 99-661, § 521(a), substituted 
"200,000" for "100,000". 

Subsec. (e). Pub. L. 99-661, § 521(c)(2), substituted 
"armed forces" for "Armed Forces". 

Subsec. (f). Pub. L. 99-661, § 521(c)(3), substituted 
"Congress" for "the Speaker of the House of Represent- 
atives and to the President pro tempore of the Senate". 

Subsec. (g)(2). Pub. L. 99-661, § 521(c)(4), substituted 
"law" for "a concurrent resolution of the Congress". 

Subsec. (i). Pub. L. 99-661, § 521(b), added subsec. (i). 

1982— Subsec. (h). Pub. L. 97-295 inserted "(50 U.S.C. 
1541 et seq.)" after "the War Powers Resolution". 

1980— Subsec. (c). Pub. L. 96-584 substituted "100,000" 
for "50,000". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1662(e)(2) and 1675(c)(2) of 
Pub. L. 103-337 effective Dec. 1, 1994, except as other- 
wise provided, see section 1691 of Pub. L. 103-337, set out 
as an Effective Date note under section 10001 of this 
title. 

Orders to Active Duty for Selected Reserve Com- 
bat Units Involved in Operation Desert Shield; 
Extensions of Time for Fiscal Year 1991 

Pub. L. 101-511, title VIII, §8132, Nov. 5, 1990, 104 Stat. 
1908, provided that, during fiscal year 1991, the Presi- 
dent, in authorizing under this section the order to ac- 
tive duty of units and members of the Selected Reserve, 
could use that authority in the case of orders to active 
duty in support of operations in and around the Ara- 
bian Peninsula and Operation Desert Shield as if "180" 
were substituted for "90" in subsecs. (a) and (i) of this 
section. 

Ex. Ord. No. 12727. Ordering Selected Reserve of 
Armed Forces to Active Duty 

Ex. Ord. No. 12727, Aug. 22, 1990, 55 F.R. 35027, as 
amended by Ex. Ord. No. 13286, §39, Feb. 28, 2003, 68 F.R. 
10626, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 673b [now 12304] of 
title 10 of the United States Code, I hereby determine 
that it is necessary to augment the active armed forces 
of the United States for the effective conduct of oper- 
ational missions in and around the Arabian Peninsula. 
Further, under the stated authority, I hereby authorize 



the Secretary of Defense, and the Secretary of Home- 
land Security with respect to the Coast Guard when the 
latter is not operating as a service in the Department 
of the Navy, to order to active duty units and individ- 
ual members not assigned to units, of the Selected Re- 
serve. 

This order is intended only to improve the internal 
management of the executive branch, and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

This order shall be published in the Federal Register 
and transmitted promptly to the Congress. 

Ex. Ord. No. 12733. Authorizing Extension of Period 
of Active Duty of Personnel of Selected Reserve 
of Armed Forces 

Ex. Ord. No. 12733, Nov. 13, 1990, 55 F.R. 47837, as 
amended by Ex. Ord. No. 13286, §37, Feb. 28, 2003, 68 F.R. 
10626, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 673b(i) [673b now 
12304] of title 10 of the United States Code, I hereby de- 
termine that, in the interests of national security, ex- 
tending the period of active duty is necessary for the 
following: units of the Selected Reserve, and members 
of the Selected Reserve not assigned to a unit orga- 
nized to serve as a unit of the Selected Reserve, now 
serving on or hereafter ordered to active duty pursuant 
to section 673b(a) [now 12304(a)] of title 10 of the United 
States Code and Executive Order No. 12727 of August 22, 
1990 [set out above]. Further, under the stated author- 
ity, I hereby authorize the Secretary of Defense, and 
the Secretary of Homeland Security with respect to the 
Coast Guard when the latter is not operating as a serv- 
ice in the Department of the Navy, to extend the period 
of active duty of such units and members of the Se- 
lected Reserve. 

This order is intended only to improve the internal 
management of the executive branch, and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

This order shall be published in the Federal Register 
and transmitted promptly to the Congress. 

Ex. Ord. No. 12927. Ordering Selected Reserve of 
Armed Forces to Active Duty 

Ex. Ord. No. 12927, Sept. 15, 1994, 59 F.R. 47781, pro- 
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 673b [now 12304] of 
title 10 of the United States Code, I hereby determine 
that it is necessary to augment the active armed forces 
of the United States for the effective conduct of oper- 
ational missions to restore the civilian government in 
Haiti. Further, under the stated authority, I hereby au- 
thorize the Secretary of Defense, and the Secretary of 
Transportation with respect to the Coast Guard when it 
is not operating as a service in the Department of the 
Navy, to order to active duty any units, and any indi- 
vidual members not assigned to a unit organized to 
serve as a unit, of the Selected Reserve. 

This order is intended only to improve the internal 
management of the executive branch, and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

This order is effective immediately and shall be pub- 
lished in the Federal Register and transmitted to the 
Congress. 

William J. Clinton. 

Ex. Ord. No. 12982. Ordering Selected Reserve of 
Armed Forces to Active Duty 

Ex. Ord. No. 12982, Dec. 8, 1995, 60 F.R. 63895, as 
amended by Ex. Ord. No. 13286, §21, Feb. 28, 2003, 68 F.R. 
10624, provided: 
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By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 12304 of title 10, 
United States Code, I hereby determine that it is nec- 
essary to augment the active armed forces of the 
United States for the effective conduct of operations in 
and around former Yugoslavia. Further, under the stat- 
ed authority, I hereby authorize the Secretary of De- 
fense, and the Secretary of Homeland Security with re- 
spect to the Coast Guard when it is not operating as a 
service in the Department of the Navy, to order to ac- 
tive duty any units, and any individual members not 
assigned to a unit organized to serve as a unit, of the 
Selected Reserve. 

This order is intended only to improve the internal 
management of the executive branch and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

This order shall be published in the Federal Register 
and transmitted to the Congress. 

Ex. Ord. No. 13076. Ordering Selected Reserve of 
Armed Forces to Active Duty 

Ex. Ord. No. 13076, Feb. 24, 1998, 63 F.R. 9719, as 
amended by Ex. Ord. No. 13286, §17, Feb. 28, 2003, 68 F.R. 
10623, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 12304 of title 10, 
United States Code, I hereby determine that it is nec- 
essary to augment the active armed forces of the 
United States for the effective conduct of operations in 
and around Southwest Asia. Further, under the stated 
authority, I hereby authorize the Secretary of Defense, 
and the Secretary of Homeland Security with respect 
to the Coast Guard when it is not operating as a service 
in the Department of the Navy, to order to active duty 
any units, and any individual members not assigned to 
a unit organized to serve as a unit, of the Selected Re- 
serve. 

This order is intended only to improve the internal 
management of the executive branch and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

Ex. Ord. No. 13120. Ordering Selected Reserve and 
Certain Individual Ready Reserve Members of 
Armed Forces to Active Duty 

Ex. Ord. No. 13120, Apr. 27, 1999, 64 F.R. 23007, as 
amended by Ex. Ord. No. 13286, §14, Feb. 28, 2003, 68 F.R. 
10623, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 12304 of title 10, 
United States Code, I hereby determine that it is nec- 
essary to augment the active armed forces of the 
United States for the effective conduct of operations in 
and around the former Yugoslavia related to the con- 
flict in Kosovo. Further, under the stated authority, I 
hereby authorize the Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the Coast 
Guard when it is not operating as a service in the De- 
partment of the Navy, under their respective jurisdic- 
tions, to order to active duty any units, and any indi- 
vidual members not assigned to a unit organized to 
serve as a unit, of the Selected Reserve, or any member 
in the Individual Ready Reserve mobilization category 
and designated as essential under regulations pre- 
scribed by the Secretary concerned, and to terminate 
the service of those units and members ordered to ac- 
tive duty. 

This order is intended only to improve the internal 
management of the executive branch and is not in- 
tended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 



Ex. Ord. No. 13529. Ordering the Selected Reserve 
and Certain Individual Ready Reserve Members of 
the Armed Forces to Active Duty 

Ex. Ord. No. 13529, Jan. 16, 2010, 75 F.R. 3331, provided: 
By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including sections 121 and 12304 of title 10, 
United States Code, I hereby determine that it is nec- 
essary to augment the active Armed Forces of the 
United States for the effective conduct of operational 
missions, including those involving humanitarian as- 
sistance, related to relief efforts in Haiti necessitated 
by the earthquake on January 12, 2010. Further, under 
the stated authority, I hereby authorize the Secretary 
of Defense, and the Secretary of Homeland Security 
with respect to the Coast Guard when it is not operat- 
ing as a service in the Navy, under their respective ju- 
risdictions, to order to active duty any units, and any 
individual members not assigned to a unit organized to 
serve as a unit, of the Selected Reserve, or any member 
in the Individual Ready Reserve mobilization category 
and designated as essential under regulations pre- 
scribed by the Secretary concerned, and to terminate 
the service of those units and members ordered to ac- 
tive duty. 

This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce- 
able at law or in equity, by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

Barack Obama. 

§ 12304a. Army Reserve, Navy Reserve, Marine 
Corps Reserve, and Air Force Reserve: order 
to active duty to provide assistance in re- 
sponse to a major disaster or emergency 

(a) Authority. — When a Governor requests 
Federal assistance in responding to a major dis- 
aster or emergency (as those terms are defined 
in section 102 of the Robert T. Stafford Disaster 
Relief and Emergency Assistance Act (42 U.S.C. 
5122)), the Secretary of Defense may, without 
the consent of the member affected, order any 
unit, and any member not assigned to a unit or- 
ganized to serve as a unit, of the Army Reserve, 
Navy Reserve, Marine Corps Reserve, and Air 
Force Reserve to active duty for a continuous 
period of not more than 120 days to respond to 
the Governor's request. 

(b) Exclusion From Strength Limitations. — 
Members ordered to active duty under this sec- 
tion shall not be counted in computing author- 
ized strength of members on active duty or 
members in grade under this title or any other 
law. 

(c) Termination op Duty. — Whenever any unit 
or member of the reserve components is ordered 
to active duty under this section, the service of 
all units or members so ordered to active duty 
may be terminated by order of the Secretary of 
Defense or law. 

(Added Pub. L. 112-81, div. A, title V, § 515(a)(1), 
Dec. 31, 2011, 125 Stat. 1394.) 

§ 12304b. Selected Reserve: order to active duty 
for preplanned missions in support of the 
combatant commands 

(a) Authority. — When the Secretary of a mili- 
tary department determines that it is necessary 
to augment the active forces for a preplanned 
mission in support of a combatant command, 
the Secretary may, subject to subsection (b), 
order any unit of the Selected Reserve (as de- 
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fined in section 10143(a) of this title), without 
the consent of the members, to active duty for 
not more than 365 consecutive days. 

(b) Limitations.— (1) Units may be ordered to 
active duty under this section only if— 

(A) the manpower and associated costs of 
such active duty are specifically included and 
identified in the defense budget materials for 
the fiscal year or years in which such units are 
anticipated to be ordered to active duty; and 

(B) the budget information on such costs in- 
cludes a description of the mission for which 
such units are anticipated to be ordered to ac- 
tive duty and the anticipated length of time of 
the order of such units to active duty on an in- 
voluntary basis. 

(2) Not more than 60,000 members of the re- 
serve components of the armed forces may be on 
active duty under this section at any one time. 

(c) Exclusion From Strength Limitations — 
Members ordered to active duty under this sec- 
tion shall not be counted in computing author- 
ized strength in members on active duty or total 
number of members in grade under this title or 
any other law. 

(d) Notice to Congress.— Whenever the Sec- 
retary of a military department orders any unit 
of the Selected Reserve to active duty under 
subsection (a), such Secretary shall submit to 
Congress a report, in writing, setting forth the 
circumstances necessitating the action taken 
under this section and describing the antici- 
pated use of such unit. 

(e) Termination of Duty.— Whenever any unit 
of the Selected Reserve is ordered to active duty 
under subsection (a), the service of all units so 
ordered to active duty may be terminated — 

(1) by order of the Secretary of the military 
department concerned; or 

(2) by law. 

(f) Relationship to War Powers Resolu- 
tion. — Nothing contained in this section shall be 
construed as amending or limiting the applica- 
tion of the provisions of the War Powers Resolu- 
tion (50 U.S.C. 1541 et seq.). 

(g) Considerations for Involuntary Order 
to Active Duty. — In determining which units of 
the Selected Reserve will be ordered to duty 
without their consent under this section, appro- 
priate consideration shall be given to — 

(1) the length and nature of previous service, 
to assure such sharing of exposure to hazards 
as national security and military require- 
ments will reasonably allow; 

(2) the frequency of assignments during serv- 
ice career; 

(3) family responsibilities; and 

(4) employment necessary to maintain the 
national health, safety, or interest. 

(h) Policies and Procedures.— The Secretar- 
ies of the military departments shall prescribe 
policies and procedures to carry out this sec- 
tion, including on determinations with respect 
to orders to active duty under subsection (g). 
Such policies and procedures shall not go into 
effect until approved by the Secretary of De- 
fense. 

(i) Defense Budget Materials Defined.— In 
this section, the term "defense budget mate- 
rials" has the meaning given that term in sec- 
tion 231(g)(2) of this title. 



(Added Pub. L. 112-81, div. A, title V, § 516(a)(1), 
Dec. 31, 2011, 125 Stat. 1395.) 

References in Text 

The War Powers Resolution, referred to in subsec. (f), 
is Pub. L. 93-148, Nov. 7, 1973, 87 Stat. 555, which is clas- 
sified generally to chapter 33 (§1541 et seq.) of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1541 of Title 50 and Tables. 

§ 12305. Authority of President to suspend cer- 
tain laws relating to promotion, retirement, 
and separation 

(a) Notwithstanding any other provision of 
law, during any period members of a reserve 
component are serving on active duty pursuant 
to an order to active duty under authority of 
section 12301, 12302, or 12304 of this title, the 
President may suspend any provision of law re- 
lating to promotion, retirement, or separation 
applicable to any member of the armed forces 
who the President determines is essential to the 
national security of the United States. 

(b) A suspension made under the authority of 
subsection (a) shall terminate (1) upon release 
from active duty of members of the reserve com- 
ponent ordered to active duty under the author- 
ity of section 12301, 12302, or 12304 of this title, as 
the case may be, or (2) at such time as the Presi- 
dent determines the circumstances which re- 
quired the action of ordering members of the re- 
serve component to active duty no longer exist, 
whichever is earlier. 

(c) Upon the termination of a suspension made 
under the authority of subsection (a) of a provi- 
sion of law otherwise requiring the separation or 
retirement of officers on active duty because of 
age, length of service or length of service in 
grade, or failure of selection for promotion, the 
Secretary concerned shall extend by up to 90 
days the otherwise required separation or retire- 
ment date of any officer covered by the sus- 
pended provision whose separation or retirement 
date, but for the suspension, would have been be- 
fore the date of the termination of the suspen- 
sion or within 90 days after the date of such ter- 
mination. 

(Added Pub. L. 98-94, title X, § 1021(a), Sept. 24, 
1983, 97 Stat. 670, §673c; amended Pub. L. 98-525, 
title XIV, §1405(16), Oct. 19, 1984, 98 Stat. 2622; re- 
numbered §12305 and amended Pub. L. 103-337, 
div. A, title XVI, §§ 1662(e)(2), 1675(c)(3), Oct. 5, 
1994, 108 Stat. 2992, 3017; Pub. L. 107-107, div. A, 
title V, § 508(a), Dec. 28, 2001, 115 Stat. 1090.) 

Amendments 

2001— Subsec. (c). Pub. L. 107-107 added subsec. (c). 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
673c of this title as this section. 

Subsecs. (a), (b). Pub. L. 103-337, § 1675(c)(3), sub- 
stituted "12301, 12302, or 12304" for "672, 673, or 673b". 

1984— Subsec. (b)(1). Pub. L. 98-525 inserted "of this 
title" after "673b". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 
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Ex. Ord. No. 12728. Delegating President's Authority 
To Suspend any Provision op Law Relating to Pro- 
motion, Retirement, or Separation op Members op 
Armed Forces 

Ex. Ord. No. 12728, Aug. 22, 1990, 55 F.R. 35029, as 
amended by Ex. Ord. No. 13286, §38, Feb. 28, 2003, 68 F.R. 
10626, provided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, including- section 673c [now 12305] of title 10 of 
the United States Code and section 301 of title 3 of the 
United States Code, I hereby order: 

Section 1. The Secretary of Defense, and the Sec- 
retary of Homeland Security with respect to the Coast 
Guard when it is not operating as a service in the De- 
partment of the Navy, are hereby designated and em- 
powered to exercise, without the approval, ratification, 
or other action of the President, the authority vested 
in the President by section 673c [now 12305] of title 10 
of the United States Code (1) to suspend any provision 
of law relating to promotion, retirement, or separation 
applicable to any member of the armed forces deter- 
mined to be essential to the national security of the 
United States, and (2) to determine, for the purposes of 
said section, that members of the armed forces are es- 
sential to the national security of the United States. 

Sec. 2. The authority delegated to the Secretary of 
Defense and the Secretary of Homeland Security by 
this order may be redelegated and further subdelegated 
to subordinates who are appointed to their offices by 
the President, by and with the advice and consent of 
the Senate. 

Sec. 3. This order is intended only to improve the in- 
ternal management of the executive branch and is not 
intended to create any right or benefit, substantive or 
procedural, enforceable at law by a party against the 
United States, its agencies, its officers, or any person. 

§ 12306. Standby Reserve 

(a) Units and members in the Standby Reserve 
may be ordered to active duty only as provided 
in section 12301 of this title, but subject to the 
limitations in subsection (b). 

(b) In time of emergency — 

(1) no unit in the Standby Reserve organized 
to serve as a unit or any member thereof may 
be ordered to active duty under section 
12301(a) of this title, unless the Secretary con- 
cerned, with the approval of the Secretary of 
Defense in the case of a Secretary of a mili- 
tary department, determines that there are 
not enough of the required kinds of units in 
the Ready Reserve that are readily available; 
and 

(2) notwithstanding section 12301(a) of this 
title, no other member in the Standby Reserve 
may be ordered to active duty as an individual 
under such section without his consent, unless 
the Secretary concerned, with the approval of 
the Secretary of Defense in the case of a Sec- 
retary of a military department, determines 
that there are not enough qualified members 
in the Ready Reserve in the required category 
who are readily available. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 29, §674; Pub. L. 
87-651, title I, §130, Sept. 7, 1962, 76 Stat. 514; re- 
numbered §12306 and amended Pub. L. 103-337, 
div. A, title XVI, §§ 1662(e)(2), 1675(c)(4), Oct. 5, 
1994, 108 Stat. 2992, 3017; Pub. L. 108-375, div. A, 
title V, § 514(d), Oct. 28, 2004, 118 Stat. 1883.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


674(a) 


50:926(a) (less 1st 28 


July 9, 1952, oh. 608, §206 




words). 


(less 1st 28 words of 


674(b) 


50:926(b). 


(a)), 66 Stat. 483. 



In subsection (b), the words "to serve" are sub- 
stituted for the words "for the purpose of serving". The 
words "there are not enough * * * that are" are sub- 
stituted for the words "adequate numbers of * * * are 
not". The words "(other than for training)" are in- 
serted, since the words "active duty" were defined in 
the source statute cited above to exclude "active duty 
for training". 

1962 Act 

The change is made to conform section 674(a) more 
closely to the source law for that section, section 206(a) 
of the Armed Forces Reserve Act of 1952 (66 Stat. 483). 
Section 206(a) of that Act defined the Standby Reserve 
in terms of units and members of the reserve compo- 
nents according to their liability to be ordered to ac- 
tive duty. It did not provide authority to order units 
and members of the Standby Reserve to active duty. 
This authority was provided by section 233(a) of the 
Armed Forces Reserve Act of 1952 (66 Stat. 489), which 
is restated in section 672(a) of title 10. Since the present 
language of section 674(a) may be interpreted to pro- 
vide independent authority to order units and members 
of the Standby Reserve to active duty, it is revised to 
make clear that this is not the case and that section 
672 is the authority for that action. 

Amendments 

2004— Subsec. (a). Pub. L. 108-375, § 514(d)(1), sub- 
stituted "active duty only as provided in section 12301 
of this title, but subject to the limitations in sub- 
section (b)" for "active duty (other than for training) 
only as provided in section 12301 of this title". 

Subsec. (b)(1). Pub. L. 108-375, § 514(d)(2)(A), sub- 
stituted "under section 12301(a) of this title" for 
"(other than for training)". 

Subsec. (b)(2). Pub. L. 108-375, § 514(d)(2)(B), sub- 
stituted "notwithstanding section 12301(a) of this title, 
no other member in the Standby Reserve may be or- 
dered to active duty as an individual under such sec- 
tion without his consent" for "no other member in the 
Standby Reserve may be ordered to active duty (other 
than for training) as an individual without his con- 
sent". 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
674 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(c)(4), substituted 
"12301" for "672". 

1962 — Subsec. (a). Pub. L. 87-651 substituted "only as 
provided in section 672 of this title" for "only in time 
of war, of national emergency declared by Congress, or 
when otherwise authorized by law". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12307. Retired Reserve 

A member in the Retired Reserve may, if 
qualified, be ordered to active duty without his 
consent, but only as provided in section 688 or 
12301(a) of this title. A member of the Retired 
Reserve (other than a member transferred to the 
Retired Reserve under section 12641(b) of this 
title) who is ordered to active duty or other ap- 
propriate duty in a retired status may be cred- 
ited under chapter 1223 of this title with service 
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performed pursuant to such order. A member in 
a retired status is not eligible for promotion (or 
for consideration for promotion) as a Reserve. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 29, §675; Pub. L. 
98-94, title X, § 1017(a), Sept. 24, 1983, 97 Stat. 669; 
Pub. L. 101-189, div. A, title VI, § 651(d), Nov. 29, 
1989, 103 Stat. 1461; renumbered §12307 and 
amended Pub. L. 103-337, div. A, title XVI, 
§§ 1662(e)(2), 1675(c)(5), Oct. 5, 1994, 108 Stat. 2992, 
3017; Pub. L. 104-106, div. A, title XV, 
§1501(b)(17), Feb. 10, 1996, 110 Stat. 497.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


675 


50:927(c). 


July 9, 1952, ch. 608. 
§ 207(c), 66 Stat. 483. 





Amendments 

1996— Pub. L. 104-106 substituted "Retired Reserve 
(other" for "Ready Reserve (other". 

1994— Pub. L. 103-337, § 1675(c)(5), substituted "688 or 
12301(a)" for "672(a) or 688", "12641(b)" for "1001(b)", 
and "1223" for "67". 

Pub. L. 103-337, § 1662(e)(2), renumbered section 675 of 
this title as this section. 

1989— Pub. L. 101-189 inserted at end "A member of 
the Ready Reserve (other than a member transferred to 
the Retired Reserve under section 1001(b) of this title) 
who is ordered to active duty or other appropriate duty 
in a retired status may be credited under chapter 67 of 
this title with service performed pursuant to such 
order. A member in a retired status is not eligible for 
promotion (or for consideration for promotion) as a Re- 
serve." 

1983 — Pub. L. 98-94 inserted reference to section 688. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12308. Retention after becoming qualified for 
retired pay 

Any person who has qualified for retired pay 
under chapter 1223 of this title may, with his 
consent and by order of the Secretary con- 
cerned, be retained on active duty, or in service 
in a reserve component other than that listed in 
section 12732(b) of this title. A member so re- 
tained shall be credited with that service for all 
purposes. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 29, §676; renum- 
bered §12308 and amended Pub. L. 103-337, div. A, 
title XVI, §§ 1662(e)(2), 1675(c)(6), Oct. 5, 1994, 108 
Stat. 2992, 3017.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


676 


10:1036a(e). 
34:440i(e). 


June 29, 1948. ch. 708. 
§ 302(e), 62 Stat. 1088. 





The words "active duty, or in service, in a reserve 
component other than that listed in section 1332(b) of 



this title" are inserted to reflect the words "Federal 
service", as used in Title III of the source statute. The 
words "that service for all purposes" are substituted 
for 10:1036a(e) (last 11 words) and 34:440i(e) (last 11 
words). The words "upon attaining- the age of sixty 
years" are omitted as surplusage. 

Amendments 

1994— Pub. L. 103-337, § 1675(c)(6), substituted "1223" 
for "67" and "12732(b)" for "1332(b)". 

Pub. L. 103-337, § 1662(e)(2), renumbered section 676 of 
this title as this section. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12309. Reserve officers: use of in expansion of 
armed forces 

When an expansion of the active armed forces 
requires that officers of the reserve components 
who are not members of units organized to serve 
as such be ordered as individuals to active duty 
(other than for training) without their consent, 
the services of qualified and available reserve of- 
ficers in all grades shall be used, so far as prac- 
ticable, according to the needs of the branches, 
grades, or specialties concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 29, §677; renum- 
bered §12309, Pub. L. 103-337, div. A, title XVI, 
§ 1662(e)(2), Oct. 5, 1994, 108 Stat. 2992.) 



Historical and Revision Notes 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


677 


50:961(f). 


July 9, 1952, ch. 608, 
§ 233(f), 66 Stat. 490. 



The words "without their consent" are substituted 
for the word "involuntarily". The words "it shall be 
the policy" are omitted as surplusage. The words "to 
active duty (other than for training)" are substituted 
for the words "into the active military service". 

Amendments 

1994— Pub. L. 103-337 renumbered section 677 of this 
title as this section. 

§ 12310. Reserves: for organizing, administering, 
etc., reserve components 

(a) Authority. — (1) The Secretary concerned 
may order a member of a reserve component 
under the Secretary's jurisdiction to active duty 
pursuant to section 12301(d) of this title to per- 
form Active Guard and Reserve duty organizing, 
administering, recruiting, instructing, or train- 
ing the reserve components. 

(2) A Reserve ordered to active duty under 
paragraph (1) shall be ordered in the Reserve's 
reserve grade. While so serving, the Reserve con- 
tinues to be eligible for promotion as a Reserve, 
if otherwise qualified. 

(b) Duties. — A Reserve on active duty under 
subsection (a) may perform the following addi- 
tional duties to the extent that the performance 
of those duties does not interfere with the per- 
formance of the Reserve's primary Active Guard 
and Reserve duties described in subsection (a)(1): 

(1) Supporting operations or missions as- 
signed in whole or in part to the reserve com- 
ponents. 
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(2) Supporting- operations or missions per- 
formed or to be performed by — 

(A) a unit composed of elements from more 
than one component of the same armed 
force; or 

(B) a joint forces unit that includes — 

(i) one or more reserve component units; 
or 

(ii) a member of a reserve component 
whose reserve component assignment is in 
a position in an element of the joint forces 
unit. 

(3) Advising the Secretary of Defense, the 
Secretaries of the military departments, the 
Joint Chiefs of Staff, and the commanders of 
the combatant commands regarding reserve 
component matters. 

(4) Instructing or training in the United 
States or the Commonwealth of Puerto Rico 
or possessions of the United States of— 

(A) active-duty members of the armed 
forces; 

(B) members of foreign military forces 
(under the same authorities and restrictions 
applicable to active-duty members providing 
such instruction or training); 

(C) Department of Defense contractor per- 
sonnel; or 

(D) Department of Defense civilian em- 
ployees. 

(c) Operations Relating to Defense Against 
Weapons of Mass Destruction and Terrorist 
Attacks. — (1) Notwithstanding subsection (b), a 
Reserve on active duty as described in sub- 
section (a), or a Reserve who is a member of the 
National Guard serving on full-time National 
Guard duty under section 502(f) of title 32 in con- 
nection with functions referred to in subsection 
(a), may, subject to paragraph (3), perform du- 
ties in support of emergency preparedness pro- 
grams to prepare for or to respond to any emer- 
gency involving any of the following: 

(A) The use or threatened use of a weapon of 
mass destruction (as defined in section 1403 of 
the Defense Against Weapons of Mass Destruc- 
tion Act of 1996 (50 U.S.C. 2302(1))) in the 
United States. 

(B) A terrorist attack or threatened terror- 
ist attack in the United States that results, or 
could result, in catastrophic loss of life or 
property. 

(C) The intentional or unintentional release 
of nuclear, biological, radiological, or toxic or 
poisonous chemical materials in the United 
States that results, or could result, in cata- 
strophic loss of life or property. 

(D) A natural or manmade disaster in the 
United States that results in, or could result 
in, catastrophic loss of life or property. 

(2) The costs of the pay, allowances, clothing, 
subsistence, gratuities, travel, and related ex- 
penses for a Reserve performing duties under the 
authority of paragraph (1) shall be paid from the 
appropriation that is available to pay such costs 
for other members of the reserve component of 
that Reserve who are performing duties as de- 
scribed in subsection (a). 

(3) A Reserve may perform duty described in 
paragraph (1) only while assigned to a reserve 
component weapons of mass destruction civil 
support team. 



(4) Reserves on active duty who are perform- 
ing duties described in paragraph (1) shall be 
counted against the annual end strength author- 
izations required by section 115(a)(1)(B) and 
115(a)(2) of this title. The justification material 
for the defense budget request for a fiscal year 
shall identify the number and component of the 
Reserves programmed to be performing duties 
described in paragraph (1) during that fiscal 
year. 

(5) A reserve component weapons of mass de- 
struction civil support team, and any Reserve 
assigned to such a team, may not be used to re- 
spond to an emergency described in paragraph 
(1) unless the Secretary of Defense has certified 
to the Committee on Armed Services of the Sen- 
ate and the Committee on Armed Services of the 
House of Representatives that that team, or 
that Reserve, possesses the requisite skills, 
training, and equipment to be proficient in all 
mission requirements. 

(6) If the Secretary of Defense submits to Con- 
gress any request for the enactment of legisla- 
tion to modify the requirements of paragraphs 
(1) and (3), the Secretary shall provide with the 
request — 

(A) justification for each such requested 
modification; and 

(B) the Secretary's plan for sustaining the 
qualifications of the personnel and teams de- 
scribed in paragraph (3). 

(7) In this subsection, the term "United 
States" includes the Commonwealth of Puerto 
Rico, Guam, and the Virgin Islands. 

(d) Training. — A Reserve on active duty as de- 
scribed in subsection (a) may be provided train- 
ing consistent with training provided to other 
members on active duty, as the Secretary con- 
cerned sees fit. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 30, §678; renum- 
bered §12310 and amended Pub. L. 103-337, div. A, 
title XVI, §§ 1662(e)(2), 1675(c)(7), Oct. 5, 1994, 108 
Stat. 2992, 3017; Pub. L. 104-201, div. A, title V, 
§541, Sept. 23, 1996, 110 Stat. 2521; Pub. L. 105-261, 
div. A, title V, § 511(b)(1), Oct. 17, 1998, 112 Stat. 
2006; Pub. L. 106-65, div. A, title V, §§ 555(a), (b), 
556, title X, §1067(1), Oct. 5, 1999, 113 Stat. 
617-619, 774; Pub. L. 107-314, div. A, title V, 
§ 514(b), title IX, §933, Dec. 2, 2002, 116 Stat. 2539, 
2626; Pub. L. 109-364, div. A, title V, §§ 525(a), 527, 
Oct. 17, 2006, 120 Stat. 2193, 2196; Pub. L. 111-84, 
div. A, title X, § 1073(a)(34), Oct. 28, 2009, 123 Stat. 
2474.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


678(a) 


50:962 (2d sentence). 


July 9, 1952, ch. 608, §234, 


678(b) 


50:962 (less 1st and 2d 


(less 1st sentence), 66 




sentences). 


Stat. 490. 



In subsection (a), the words "to active duty under 
section 672(d) of this title in connection with organiz- 
ing', administering, recruiting, instructing, or training 
the reserve components" are substituted for the words 
"into the active military service of the United States 
under the provisions of this section". The words "his 
reserve grade" are substituted for the words "held by 
them in the Reserve of their Armed Force". The words 
"as a Reserve", in the last sentence of the revised sub- 
section, are substituted for the words "in the Reserve 
of their Armed Force". The word "Hereafter" is omit- 
ted as surplusage. 
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Subsection (b) Is substituted for 50:962 (less 1st and 2d 
sentences). 

Amendments 

2009— Subsec. (c)(1)(A). Pub. L. 111-64 substituted 
"section 1403 of the Defense Against Weapons of Mass 
Destruction Act of 1996 (50 U.S.C. 2302(1))" for "section 
12304(i)(2) of this title". 

2006— Subsecs. (a), (b). Pub. L. 109-364, § 525(a), amend- 
ed subsecs. (a) and (b) generally, substituting provi- 
sions relating to authority of the Secretary concerned 
to order a member of a reserve component to active 
duty and setting forth duties including supporting op- 
erations or missions, providing advice regarding re- 
serve component matters, and providing instruction or 
training of active-duty members of the armed forces or 
foreign military forces and Department of Defense con- 
tractor personnel or civilian employees, for provisions 
relating to grade when a Reserve is ordered to active 
duty and setting forth duties including supporting op- 
erations or missions and providing advice regarding re- 
serve component matters. 

Subsec. (c). Pub. L. 109-364, § 527(b)(1), substituted 
"Operations Relating to Defense Against Weapons of 
Mass Destruction and Terrorist Attacks" for "Duties 
Relating to Defense Against Weapons of Mass Destruc- 
tion" in heading. 

Subsec. (c)(1). Pub. L. 109-364, § 527(a)(1)(A), sub- 
stituted "involving any of the following:" for "involv- 
ing — " in introductory provisions. 

Subsec. (c)(1)(A) to (D). Pub. L. 109-364, § 527(a)(1)(B), 
added subpars. (A) to (D) and struck out former sub- 
pars. (A) and (B) which read as follows: 

"(A) the use of a weapon of mass destruction (as de- 
fined in section 12304(i)(2) of this title); or 

"(B) a terrorist attack or threatened terrorist attack 
in the United States that results, or could result, in 
catastrophic loss of life or property." 

Subsec. (c)(3). Pub. L. 109-364, § 527(a)(2), amended par. 
(3) generally. Prior to amendment, par. (3) read as fol- 
lows: "A Reserve may perform duties described in para- 
graph (1) only while assigned to a reserve component 
rapid assessment element team and performing those 
duties within the geographical limits of the United 
States, its territories and possessions, the District of 
Columbia, and the Commonwealth of Puerto Rico." 

Subsec. (c)(5). Pub. L. 109-364, § 527(b)(2), substituted 
"weapons of mass destruction civil support team" for 
"rapid assessment element team". 

Subsec. (c)(6). Pub. L. 109-364, § 527(b)(3)(A), sub- 
stituted "paragraphs (1) and (3)" for "paragraph (3)" in 
introductory provisions. 

Subsec. (c)(6)(B). Pub. L. 109-364, § 527(b)(3)(B), sub- 
stituted "(3)" for "(3)(B)". 

Subsec. (c)(7). Pub. L. 109-364, § 527(a)(3), added par. 
(7). 

2002— Subsec. (c)(1). Pub. L. 107-314, § 514(b), sub- 
stituted "involving — 

"(A) the use of a weapon of mass destruction (as de- 
fined in section 12304(i)(2) of this title); or 

"(B) a terrorist attack or threatened terrorist at- 
tack in the United States that results, or could re- 
sult, in catastrophic loss of life or property." 
for "involving the use of a weapon of mass destruction 
(as defined in section 1403 of the Defense Against Weap- 
ons of Mass Destruction Act of 1996 (50 U.S.C. 2302(1)))." 

Subsec. (c)(3). Pub. L. 107-314, §933, substituted "only 
while assigned" for "only — 

"(A) while assigned to the Department of Defense 
Consequence Management Program Integration Of- 
fice; or 

"(B) while assigned". 
1999— Subsec. (a). Pub. L. 106-65, § 555(b)(1), inserted 
heading. 

Subsec. (b). Pub. L. 106-65, § 555(a)(2), added subsec. 
(b). Former subsec. (b) redesignated (d). 

Subsec. (c). Pub. L. 106-65, § 555(b)(2), inserted head- 
ing. 

Subsec. (c)(1). Pub. L. 106-65, § 555(b)(2), substituted 
"Notwithstanding subsection (b), a Reserve" for "A Re- 
serve". 



Subsec. (c)(4). Pub. L. 106-65, § 556(a), struck out first 
sentence which read as follows: "The number of Re- 
serves on active duty who are performing duties de- 
scribed in paragraph (1) at the same time may not ex- 
ceed 228." 

Subsec. (c)(5). Pub. L. 106-65, §1067(1), substituted 
"and the Committee on Armed Services" for "and the 
Committee on National Security". 

Subsec. (c)(6). Pub. L. 106-65, § 556(b), struck out "or 
to increase the number of personnel authorized by 
paragraph (4)" after "requirements of paragraph (3)" in 
introductory provisions and "or for the requested addi- 
tional personnel and explain the need for the increase 
in the context of existing or projected similar capabili- 
ties at the local, State, and Federal levels" after 
"modification" in subpar. (A). 

Subsec. (d). Pub. L. 106-65, § 555(a)(1), (b)(3), redesig- 
nated subsec. (b) as (d) and inserted heading. 

1998— Subsec. (c). Pub. L. 105-261 added subsec. (c). 

1996— Subsec. (b). Pub. L. 104-201 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "To assure that a Reserve on duty under sub- 
section (a) receives periodic refresher training in the 
categories for which he is qualified, the Secretary con- 
cerned may detail him to duty with any armed force, or 
otherwise as the Secretary sees fit." 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
678 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(c)(7), substituted 
"12301(d)" for "672(d)". 

Effective Date op 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Additional Weapons op Mass Destruction Civil 
Support Teams 

Pub. L. 107-314, div. A, title XIV, §1403, Dec. 2, 2002, 
116 Stat. 2676, provided that: 

"(a) Establishment of Additional Teams. — The Sec- 
retary of Defense shall — 

"(1) establish 23 additional teams designated as 

Weapons of Mass Destruction Civil Support Teams, 

for a total of 55 such teams; and 

"(2) ensure that of such 55 teams, there is at least 

one team established in each State and territory. 

"(b) Plan. — Not later than 180 days after the date of 
the enactment of this Act [Dec. 2, 2002], the Secretary 
shall submit to Congress a plan, in furtherance of sub- 
section (a), for establishing at least one Weapons of 
Mass Destruction Civil Support Team in each State and 
territory that does not have such a team as of the date 
of the enactment of this Act. The plan shall include the 
following: 

"(1) A schedule and budget for manning, training, 
and equipping the new teams as rapidly as is possible 
without jeopardizing the attainment of full effective- 
ness by the new teams. 

"(2) A discussion of whether the mission of the 
Weapons of Mass Destruction Civil Support Teams 
should be expanded and, if so, how. 
"(c) Definitions. — For purposes of this section: 

"(1) The term 'Weapons of Mass Destruction Civil 
Support Team' means a team of members of the re- 
serve components of the Armed Forces that is estab- 
lished under section 12310(c) of title 10, United States 
Code, in support of emergency preparedness programs 
to prepare for or to respond to any emergency involv- 
ing the use of a weapon of mass destruction. 

"(2) The term 'State and territory' means each of 
the several States, the District of Columbia, Puerto 
Rico, Guam, and the Virgin Islands." 

§ 12311. Active duty agreements 

(a) To provide definite terms of active duty 
(other than for training-) for Reserves with their 
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consent, the Secretary concerned may make a 
standard written agreement with any member of 
a reserve component under his jurisdiction re- 
quiring the member to serve for a period of ac- 
tive duty (other than for training) of not more 
than five years. When such an agreement ex- 
pires, a new one may be made. This subsection 
does not apply in time of war declared by Con- 
gress. 

(b) An agreement may not be made under sub- 
section (a) unless the specified period of duty is 
at least 12 months longer than any period of ac- 
tive duty that the member is otherwise required 
to perform. 

(c) Agreements made under subsection (a) 
shall be uniform so far as practicable, and are 
subject to such standards and policies as may be 
prescribed by the Secretary of Defense for the 
armed forces under his jurisdiction or by the 
Secretary of Homeland Security for the Coast 
Guard when the Coast Guard is not operating as 
a service in the Navy. 

(d) If an agreement made under subsection (a) 
expires during a war or during a national emer- 
gency declared by Congress or the President 
after January 1, 1953, the Reserve concerned 
may be kept on active duty, without his con- 
sent, as otherwise prescribed by law. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 30, §679; Pub. L. 
96-513, title V, §511(19), Dec. 12, 1980, 94 Stat. 
2921; renumbered §12311, Pub. L. 103-337, div. A, 
title XVI, § 1662(e)(2), Oct. 5, 1994, 108 Stat. 2992; 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


679(a) 


50:963(a) (less last sen- 


July 9, 1952, ch. 608. §§235 




tence). 


(less last sentence of 




50:963(c). 


(a), and less (b)), 236. 66 




50:963(f). 


Stat. 491. 


679(b) 


50:963(d). 




679(c) 


50:963(e). 




679(d) 


50:964. 





In subsection (a), the words "To provide definite 
terms of active duty for" are substituted for the words 
"In order that * * * may remain on or be ordered to ac- 
tive duty * * * for terms of service of definite dura- 
tion". The words "with their consent" are substituted 
for the word "voluntarily". The words "requiring' the 
member to serve" are substituted for 50:963(c). The 
words "more than" are substituted for the words "to 
exceed". The second sentence is substituted for 50:963(a) 
(2d sentence). The word "hereafter" is omitted as sur- 
plusage. 50:963(f) is omitted as executed. The words 
"under his jurisdiction" are inserted for clarity. 

In subsection (b), the words "is at least * * * longer" 
are substituted for the words "exceeds by at least". 
The words "active duty that the member is otherwise 
required to perform" are substituted for the words "ob- 
ligated or involuntary active duty to which he is other- 
wise liable". 

In subsection (c), the words "for the armed forces 
under his jurisdiction" are inserted for clarity. 

Amendments 

2002— Subsec. (c). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1994— Pub. L. 103-337 renumbered section 679 of this 
title as this section. 

1980— Subsec. (c). Pub. L. 96-513 substituted "Sec- 
retary of Transportation" for "Secretary of the Treas- 
ury". 



Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 12312. Active duty agreements: release from 
duty 

(a) Each agreement made under section 
12311(a) of this title shall provide that the mem- 
ber may not be released from active duty with- 
out his consent during the period of the agree- 
ment — 

(1) because of a reduction in the actual per- 
sonnel strength of the armed force concerned, 
unless the release is in accordance with the 
recommendation of a board of officers ap- 
pointed by an authority designated by the Sec- 
retary concerned to determine the members to 
be released from active duty under regulations 
prescribed by the Secretary; or 

(2) for any other reason, without an oppor- 
tunity to be heard by a board of officers before 
the release, unless he is (A) dismissed or dis- 
charged under the sentence of a court-martial, 
(B) released because of an unexplained absence 
without leave for at least three months, (C) re- 
leased because he is convicted and sentenced 
to confinement in a Federal or State peniten- 
tiary or correctional institution and the sen- 
tence has become final, or (D) released because 
he has been considered at least twice and has 
not been recommended for promotion to the 
next higher grade or because he is considered 
as having failed of selection for promotion to 
the next higher grade and has not been rec- 
ommended for promotion to that grade, under 
conditions that would require the release or 
separation of a reserve officer who is not serv- 
ing under such agreement. 

(b) A member who is released from active duty 
without his consent before the end of his agree- 
ment made under section 12311(a) of this title is 
entitled to an amount computed by multiplying 
the number of years and fractions of a year of 
his unexpired period of service under the agree- 
ment by the sum of one month's basic pay, spe- 
cial pay, and allowances to which he is entitled 
on the day of his release. The amount to which 
a member is entitled under this subsection is in 
addition to any pay and allowances to which he 
is otherwise entitled. For the purposes of this 
subsection, a fraction of a month of 15 days or 
more is counted as a whole month, and a frac- 
tion of a month of less than 15 days is dis- 
regarded. This subsection does not apply to a 
member if he is — 

(1) released for a reason described in sub- 
section (a)(2)(A)-(C); 

(2) released because of a physical disability 
resulting from his intentional misconduct or 
wilful neglect; 

(3) eligible for retired pay, separation pay, or 
severance pay under another provision of law; 

(4) placed on a temporary disability retired 
list; or 



§12313 



TITLE 10— ARMED FORCES 



Page 2384 



(5) released to accept an appointment, or to 
be enlisted, in a regular component of an 
armed force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 30, §680; Pub. L. 
87-509, §2, June 28, 1962, 76 Stat. 121; Pub. L. 
98-525, title V, § 533(b), title XIV, §1405(17), Oct. 
19, 1984, 98 Stat. 2528, 2622; renumbered §12312 
and amended Pub. L. 103-337, div. A, title XVI, 
§§ 1662(e)(2), 1675(c)(8), Oct. 5, 1994, 108 Stat. 2992, 
3017.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


680(a) 


50:963(a) (last sentence). 


July 9, 1952, ch. 608, 


680(b) 


50:963(b). 


§ 235(a) (last sentence), 






(b), 66 Stat. 491. 



In subsections (a) and (b), the words "without his 
consent" are substituted for the word "involuntary". 

In subsection (a)(1), the word "because" is sub- 
stituted for the words "by reason". The words "actual 
personnel strength" are substituted for the words "nu- 
merical strength of the military personnel". 

In subsection (a)(2), the words "for any other reason" 
are substituted for the words "for reasons other than 
that prescribed in paragraph (1)". The words "dismissed 
or discharged" are inserted for clarity. The words "at 
least" are substituted for the word "duration". The 
words "is convicted and sentenced * * * and the sen- 
tence has become final" are substituted for the words 
"final conviction and sentence". The words "from ac- 
tive duty" are omitted as surplusage. 

In subsection (b), the words "before the end of" are 
substituted for the words "prior to the expiration of 
the period of service under". The words "computed by 
multiplying * * * and fractions of a year of his un- 
expired period of service under the agreement by the 
sum of one month's * * * pay, and allowances" are sub- 
stituted for the words "equal to one month's pay and 
allowances multiplied by * * * (including any pro rata 
part thereof) remaining as the unexpired period of his 
agreement for active duty". The words "basic * * * spe- 
cial pay * * * to which he is entitled on the day of his 
release" are substituted for 50:963(b) (2d sentence). The 
third sentence is substituted for 50:963(b) (last sen- 
tence). The last sentence is substituted for 50:963(b) 
(words within 1st parentheses). 

In subsection (b)(2), the words "because of" are sub- 
stituted for the words "when such release is due to". 

In subsection (b)(5), the words "to accept" are sub- 
stituted for the words "for the purpose of accepting". 
The words "of an armed force" are inserted for clarity. 

Amendments 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
680 of this title as this section. 

Subsecs. (a), (b). Pub. L. 103-337, § 1675(c)(8), sub- 
stituted "12311(a)" for "679(a)". 

1984— Subsec. (a)(2)(D). Pub. L. 98-525, §1405(17), sub- 
stituted "reserve officer" for "Reserve Officer". 

Subsec. (b)(3). Pub. L. 98-525, § 533(b), inserted 
", separation pay," after "retired pay". 

1962— Subsec. (a)(2)(D). Pub. L. 87-509 added cl. (D). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12313. Reserves: release from active duty 

(a) Except as otherwise provided in this title, 
the Secretary concerned may at any time re- 
lease a Reserve under his jurisdiction from ac- 
tive duty. 



(b) In time of war or of national emergency de- 
clared by Congress or the President after Janu- 
ary 1, 1953, a member of a reserve component 
may be released from active duty (other than for 
training) only if — 

(1) a board of officers convened at his re- 
quest by an authority designated by the Sec- 
retary concerned recommends the release and 
the recommendation is approved; 

(2) the member does not request that a board 
be convened; or 

(3) his release is otherwise authorized by 
law. 

This subsection does not apply to an armed 
force during a period of demobilization or reduc- 
tion in strength of that armed force. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 31, §681; renum- 
bered §12313, Pub. L. 103-337, div. A, title XVI, 
§ 1662(e)(2), Oct. 5, 1994, 108 Stat. 2992.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


681(a) 
681(b) 


50:967(a). 
50:967 (less (a)). 


July 9, 1952. oh. 608, §239. 
66 Stat. 492. 



In subsection (a), the word "title" is substituted for 
the word "chapter". The provisions of this title relat- 
ing to active duty of Reserves are based on the Armed 
Forces Reserve Act of 1952. The words "under his juris- 
diction" are inserted for clarity. The words "or active 
duty for training" are omitted as covered by the words 
"active duty". 

Subsection (b) is substituted for 50:967(b). Clause (3) is 
inserted, since other provisions of law are necessarily 
exceptions to the general rule here stated. 

Amendments 

1994— Pub. L. 103-337 renumbered section 681 of this 
title as this section. 

§ 12314. Reserves: kinds of duty 

Notwithstanding any other provision of law, a 
member of a reserve component who is on active 
duty other than for training may, under regula- 
tions prescribed by the Secretary concerned, be 
detailed or assigned to any duty authorized by 
law for members of the regular component of 
the armed force concerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 31, §682; renum- 
bered §12314, Pub. L. 103-337, div. A, title XVI, 
§ 1662(e)(2), Oct. 5, 1994, 108 Stat. 2992.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


682 


50:965. 


July 9, 1952. oh. 608, §237. 
66 Stat. 492. 





The words "armed force concerned" are substituted 
for the words "Armed Forces of the United States". 
The words "now or hereafter" and "officers and en- 
listed" are omitted as surplusage. The words "other 
than for training" are inserted, since the words "active 
duty" were defined in the source statute cited above to 
exclude active duty for training. 

Amendments 

1994— Pub. L. 103-337 renumbered section 682 of this 
title as this section. 
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§ 12315. Reserves: duty with or without pay 

(a) Subject to other provisions of this title, 
any Reserve may be ordered to active duty or 
other duty — 

(1) with the pay and allowances provided by 
law; or 

(2) with his consent, without pay. 

Duty without pay shall be considered for all pur- 
poses as if it were duty with pay. 

(b) A Reserve who is kept on active duty after 
his term of service expires is entitled to pay and 
allowances while on that duty, except as they 
may be forfeited under the approved sentence of 
a court-martial or by non-judicial punishment 
by a commanding officer or when he is otherwise 
in a non-pay status. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 31, §683; renum- 
bered §12315, Pub. L. 103-337, div. A, title XVI, 
§ 1662(e)(2), Oct. 5, 1994, 108 Stat. 2992.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


683(a) 
683(b) 


50:971. 
50:972. 


July 9, 1952, ch. 608. 
§§240, 241, 66 Stat. 492. 



In subsection (a), the word "title" is substituted for 
the word "chapter". The provisions of this title relat- 
ing- to active duty of reservists are based on the Armed 
Forces Reserve Act of 1952. The words "shall be consid- 
ered * * * as if it were" are substituted for the words 
"shall be counted * * * the same as like". 

In subsections (a) and (b), the words "active duty for 
training" are omitted as covered by the words "active 
duty". 

In subsection (b), the word "kept" is substituted for 
the words "retained or continued". The words "pursu- 
ant to law" are omitted as surplusage. 

Amendments 

1994— Pub. L. 103-337 renumbered section 683 of this 
title as this section. 

§ 12316. Payment of certain Reserves while on 
duty 

(a) Except as provided by subsection (b), a Re- 
serve of the Army, Navy, Air Force, Marine 
Corps, or Coast Guard who because of his earlier 
military service is entitled to a pension, retired 
or retainer pay, or disability compensation, and 
who performs duty for which he is entitled to 
compensation, may elect to receive for that 
duty either — 

(1) the payments to which he is entitled be- 
cause of his earlier military service; or 

(2) if he specifically waives those payments, 
the pay and allowances authorized by law for 
the duty that he is performing. 

(b) Unless the payments because of his earlier 
military service are greater than the compensa- 
tion prescribed by subsection (a)(2), a Reserve of 
the Army, Navy, Air Force, Marine Corps, or 
Coast Guard who because of his earlier military 
service is entitled to a pension, retired or re- 
tainer pay, or disability compensation, and who 
upon being ordered to active duty for a period of 
more than 30 days in time of war or national 
emergency is found physically qualified to per- 
form that duty, ceases to be entitled to the pay- 
ments because of his earlier military service 
until the period of active duty ends. While on 



that active duty, he is entitled to the compensa- 
tion prescribed by subsection (a)(2). Other rights 
and benefits of the member or his dependents 
are unaffected by this subsection. 

(Added Pub. L. 85-861, §1(15), Sept. 2, 1958, 72 
Stat. 1441, §684; amended Pub. L. 93-586, §1, Jan. 
2, 1975, 88 Stat. 1920; renumbered §12316, Pub. L. 
103-337, div. A, title XVI, § 1662(e)(2), Oct. 5, 1994, 
108 Stat. 2992.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


684(a) 
684(b) 


10 App. :369b (less proviso 
and last 3 sentences). 

34 App.:853e-1 (less provi- 
sos and last 3 sen- 
tences). 

10 App. :369b (proviso and 

last 3 sentences). 
34 App.:853e-1 (provisos 

and last 3 sentences). 


Aug. 2, 1946. ch. 756. §10; 
restated Sept. 27, 1950, 
ch. 1053. §1, 64 Stat. 
1067; July 12, 1955, ch. 
337, §§1, 4, 69 Stat. 300, 
301. 

Sept. 27. 1950. ch. 1053, §2, 
64 Stat. 1067: July 12, 
1955, ch. 337, §§2, 4, 69 
Stat. 301. 



In subsections (a) and (b), the words "retirement 
pay" are omitted as covered by the words "retired 
pay". 

In subsection (a), the words "Except as provided by 
subsection (b)" are inserted for clarity. The words 
"who performs duty for which he is entitled to com- 
pensation, may elect to receive for that duty" are sub- 
stituted for the words "may elect, with reference to pe- 
riods of active duty, active duty for training, drill, 
training, instruction, or other duty for which they may 
be entitled to receive compensation pursuant to any 
provisions of law". The words "Notwithstanding the 
provisions of any other law", in 10 App. :369b, and "or 
relinquish" are omitted as surplusage. 

Subsection (a)(1) is substituted for clause (2) of 10 
App. :369b, and clause (2) of 34 App.:853e-1. 

In subsection (a)(2), the words "pay and allowances 
authorized by law for the duty that he is performing" 
are substituted for clause (1) of 10 App. :369b and 34 
App.:853e-1. 

In subsection (b), the word "extended", the next to 
the last sentence of 10 App.: 369b and of 34 App.: 853e-l, 
and the first proviso of 34 App.:853e-1, are omitted as 
surplusage. 

Amendments 

1994— Pub. L. 103-337 renumbered section 684 of this 
title as this section. 

1975— Subsecs. (a), (b). Pub. L. 93-586 inserted ref- 
erence to Coast Guard. 

Transfer of Functions 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat- 
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu- 
rity, and the Department of Homeland Security Reor- 
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 12317. Reserves: theological students; limita- 
tions 

A Reserve may not be required to serve on ac- 
tive duty, or to participate in inactive duty 
training, while preparing for the ministry in a 
recognized theological or divinity school. 

(Added Pub. L. 85-861, §1(15), Sept. 2, 1958, 72 
Stat. 1441, §685; renumbered §12317, Pub. L. 
103-337, div. A, title XVI, § 1662(e)(2), Oct. 5, 1994, 
108 Stat. 2992.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


686 


50:961(h) (last sentence). 


Aug. 9, 1955, oh. 665, §2(g) 
(last sentence), 69 Stat. 
599. 





The words "active training and service, active duty 
for training" are omitted as covered by the words "ac- 
tive duty" as defined in section 101(22) of this title. 

Amendments 



1994— Pub. L. 103-337 renumbered section 685 of this 
title as this section. 

§ 12318. Reserves on active duty: duties; funding 

(a) During a period that members of a reserve 
component are serving on active duty pursuant 
to an order under section 12302 or 12304 of this 
title, members of reserve components serving on 
active duty may perform duties in connection 
with either such section. 

(b) Funds available for the pay and allowances 
of Reserves referred to section 12310 of this title 
shall be available for the pay and allowances of 
such Reserves who perform duties in connection 
with section 12302 or 12304 of this title under the 
authority of subsection (a). 

(Added Pub. L. 99-661, div. A, title IV, § 412(b)(1), 
Nov. 14, 1986, 100 Stat. 3861, §686; renumbered 
§12318 and amended Pub. L. 103-337, div. A, title 
XVI, §§ 1662(e)(2), 1675(c)(9), Oct. 5, 1994, 108 Stat. 
2992, 3017.) 

Amendments 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
686 of this title as this section. 

Pub. L. 103-337, § 1675(c)(9), substituted "12302 or 
12304" for "673 or 673b" in subsecs. (a) and (b) and 
"12310" for "678" in subsec. (b). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12319. Ready Reserve: muster duty 

(a) Under regulations prescribed by the Sec- 
retary of Defense, a member of the Ready Re- 
serve may be ordered without his consent to 
muster duty one time each year. A member or- 
dered to muster duty under this section shall be 
required to perform a minimum of two hours of 
muster duty on the day of muster. 

(b) The period which a member may be re- 
quired to devote to muster duty under this sec- 
tion, including round-trip travel to and from the 
location of that duty, may not total more than 
one day each calendar year. 

(c) Except as specified in subsection (d), mus- 
ter duty (and travel directly to and from that 
duty) under this section shall be treated as the 
equivalent of inactive-duty training (and travel 
directly to and from that training) for the pur- 
poses of this title and the provisions of title 37 
(other than section 206(a)) and title 38, including 
provisions relating to the determination of eligi- 
bility for and the receipt of benefits and entitle- 
ments provided under those titles for Reserves 
performing inactive-duty training and for their 
dependents and survivors. 



(d) Muster duty under this section shall not be 
credited in determining entitlement to, or in 
computing, retired pay under chapter 1223 of 
this title. 

(Added Pub. L. 101-189, div. A, title V, § 502(a)(1), 
Nov. 29, 1989, 103 Stat. 1436, §687; renumbered 
§12319 and amended Pub. L. 103-337, div. A, title 
XVI, §§ 1662(e)(2), 1675(c)(10), Oct. 5, 1994, 108 Stat. 
2992, 3018.) 

Amendments 

1994— Pub. L. 103-337, § 1662(e)(2), renumbered section 
687 of this title as this section. 

Subsec. (d). Pub. L. 103-337, §1675(c)(10), substituted 
"1223" for "67". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12320. Reserve officers: grade in which ordered 
to active duty 

A reserve officer who is ordered to active duty 
or full-time National Guard duty shall be or- 
dered to active duty or full-time National Guard 
duty in his reserve grade, except that a reserve 
officer who is credited with service under sec- 
tion 12207 of this title and is ordered to active 
duty and placed on the active-duty list may be 
ordered to active duty in a reserve grade and 
with a date of rank and position on the active- 
duty list determined under regulations pre- 
scribed by the Secretary of Defense based upon 
the amount of service credited. 

(Added Pub. L. 96-513, title I, §106, Dec. 12, 1980, 
94 Stat. 2868, §689; amended Pub. L. 97-22, §4(g), 
July 10, 1981, 95 Stat. 127; renumbered §12320 and 
amended Pub. L. 103-337, div. A, title XVI, 
§§1625, 1662(e)(2), 1675(c)(ll), Oct. 5, 1994, 108 Stat. 
2962, 2992, 3018; Pub. L. 104-106, div. A, title XV, 
§ 1501(a)(2), Feb. 10, 1996, 110 Stat. 495.) 

Amendments 

1996 — Pub. L. 104-106 made technical correction to di- 
rectory language of Pub. L. 103-337, §1625. See 1994 
Amendment note below. 

1994— Pub. L. 103-337, § 1675(c)(ll), substituted "12207" 
for "3353, 5600, or 8353". 

Pub. L. 103-337, § 1662(e)(2), renumbered section 689 of 
this title as this section. 

Pub. L. 103-337, §1625, as amended by Pub. L. 104-106, 
inserted "or full-time National Guard duty" after "who 
is ordered to active duty" and after "shall be ordered 
to active duty" and inserted "and placed on the active- 
duty list" after "and is ordered to active duty". 

1981 — Pub. L. 97-22 inserted provision relating to a re- 
serve officer who is credited with service under section 
3353, 5600, or 8353 of this title and is ordered to active 
duty. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1662(e)(2) and 1675(c)(ll) of 
Pub. L. 103-337 effective Dec. 1, 1994, except as other- 
wise provided, and amendment by section 1625 of Pub. 
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L. 103-337 effective Oct. 1, 1996, see section 1691 of Pub. 
L. 103-337, set out as an Effective Date note under sec- 
tion 10001 of this title. 

Effective Date 

Section effective Sept. 15, 1981, but the authority to 
prescribe regulations under this section effective on 
Dec. 12, 1980, see section 701 of Pub. L. 96-513, set out as 
an Effective Date of 1980 Amendment note under sec- 
tion 101 of this title. 

§ 12321. Reserve Officer Training Corps units: 
limitation on number of Reserves assigned 

The number of members of the reserve compo- 
nents serving on active duty or full-time Na- 
tional Guard duty for the purpose of organizing, 
administering, recruiting, instructing, or train- 
ing the reserve components who are assigned to 
duty with a unit of the Reserve Officer Training 
Corps program may not exceed 275. 

(Added Pub. L. 101-510, div. A, title V, § 559(a)(1), 
Nov. 5, 1990, 104 Stat. 1571, §687; renumbered §690 
and amended Pub. L. 102-25, title VII, 
§ 704(a)(3)(A), (B), Apr. 6, 1991, 105 Stat. 118; Pub. 
L. 102-190, div. A, title X, § 1061(a)(4)(A), Dec. 5, 
1991, 105 Stat. 1472; Pub. L. 102-484, div. A, title 
V, §512, Oct. 23, 1992, 106 Stat. 2405; Pub. L. 
103-160, div. A, title V, §512, Nov. 30, 1993, 107 
Stat. 1649; renumbered §12321 and amended Pub. 
L. 103-337, div. A, title XVI, § 1662(e)(2), (3), Oct. 
5, 1994, 108 Stat. 2992.) 

Amendments 

1994— Pub. L. 103-337 renumbered section 690 of this 
title as this section and substituted "Reserve Officer 
Training Corps units: limitation on number of Reserves 
assigned" for "Limitation on duty with Reserve Officer 
Training Corps units" as section catchline. 

1993 — Pub. L. 103-160 substituted "may not exceed 
275" for "may not exceed 200". 

1992— Pub. L. 102-484 substituted "The number of 
members of the reserve components" for "A member of 
a reserve component", "who are assigned" for "may 
not be assigned", and "may not exceed 200." for period 
at end. 

1991— Pub. L. 102-190 substituted "Corps" for "Corp" 
in section catchline. 

Pub. L. 102-25, § 704(a)(3)(B), renumbered section 687 of 
this title as this section. 

Pub. L. 102-25, § 704(a)(3)(A), made technical correc- 
tion to directory language of Pub. L. 101-510, § 559(a)(1), 
which enacted this section. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1991 Amendment 

Section 704(e) of Pub. L. 102-25 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 6686 and 7381b of Title 42, The Public 
Health and Welfare, and amending provisions set out as 
notes under this section, sections 1701, 1705, 1721, 1724, 
1733, 2302, 2306a, 2432, and 3074 of this title, and section 
1928 of Title 22, Foreign Relations and Intercourse] 
shall apply as if included in the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 1991 
(Public Law 101-510)." 

Effective Date 

Section 559(b) of Pub. L. 101-510, as amended by Pub. 
L. 102-25, title VII, § 704(a)(3)(C), Apr. 6, 1991, 105 Stat. 
118, provided that: "Section 690 [now 12321] of title 10, 



United States Code, as added by subsection (a), shall 
take effect on September 30, 1991." 

Waiver of Prohibition on Certain Reserve Service 
With ROTC Program 

Section 525 of Pub. L. 102-190, as amended by Pub. L. 
104-106, div. A, title XV, § 1501(d)(2), Feb. 10, 1996, 110 
Stat. 500, provided that: "The Secretary of the military 
department concerned may waive the prohibition in 
section 12321 of title 10, United States Code, in the case 
of a member of a reserve component of the Armed 
Forces referred to in that section who is serving in an 
assignment to duty with a unit of the Reserve Officer 
Training Corps program on September 30, 1991, if the 
Secretary determines that the removal of the member 
from that assignment will cause a financial hardship 
for that member." 

§ 12322. Active duty for health care 

A member of a uniformed service described in 
paragraph (1)(B) or (2)(B) of section 1074a(a) of 
this title may be ordered to active duty, and a 
member of a uniformed service described in 
paragraph (1)(A) or (2)(A) of such section may be 
continued on active duty, for a period of more 
than 30 days while the member is being treated 
for (or recovering from) an injury, illness, or dis- 
ease incurred or aggravated in the line of duty 
as described in any of such paragraphs. 

(Added Pub. L. 106-65, div. A, title VII, § 705(a)(1), 
Oct. 5, 1999, 113 Stat. 683.) 

CHAPTER 1211— NATIONAL GUARD 
MEMBERS IN FEDERAL SERVICE 

See. 

12401. Army and Air National Guard of the United 

States: status. 

12402. Army and Air National Guard of the United 

States: commissioned officers; duty in Na- 
tional Guard Bureau. 

12403. Army and Air National Guard of the United 

States: members; status in which ordered 
into Federal service. 

12404. Army and Air National Guard of the United 

States: mobilization; maintenance of orga- 
nization. 

12405. National Guard in Federal service: status. 

12406. National Guard in Federal service: call. 

12407. National Guard in Federal service: period of 

service; apportionment. 

12408. National Guard in Federal service: physical 

examination. 

Amendments 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(18)(A), 
Feb. 10, 1996, 110 Stat. 497, inserted "the" after "Army 
and Air National Guard of" in items 12401, 12402, 12403, 
and 12404. 

§ 12401. Army and Air National Guard of the 
United States: status 

Members of the Army National Guard of the 
United States and the Air National Guard of the 
United States are not in active Federal service 
except when ordered thereto under law. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3495 and 8495 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 
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Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 12402. Army and Air National Guard of the 
United States: commissioned officers; duty in 
National Guard Bureau 

(a) The President may, with their consent, 
order commissioned officers of the Army Na- 
tional Guard of the United States and the Air 
National Guard of the United States to active 
duty in the National Guard Bureau. 

(b) (1) The number of officers of the Army Na- 
tional Guard of the United States in grades 
below brigadier general who are ordered to ac- 
tive duty in the National Guard Bureau may not 
be more than 40 percent of the number of offi- 
cers of the Army authorized for duty in that Bu- 
reau and, to the extent practicable, shall not ex- 
ceed 40 percent of the number of officers of the 
Army serving in that Bureau in any grade below 
brigadier general. 

(2) The number of officers of the Air National 
Guard of the United States in grades below brig- 
adier general who are ordered to active duty in 
the National Guard Bureau may not be more 
than 40 percent of the number of officers of the 
Air Force authorized for duty in that Bureau 
and, to the extent practicable, shall not exceed 
40 percent of the number of officers of the Air 
Force serving in that Bureau in any grade below 
brigadier general. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993; amended 
Pub. L. 104-106, div. A, title XV, §1501(b)(18)(B), 
Feb. 10, 1996, 110 Stat. 497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3496 and 8496 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

Amendments 

1996 — Pub. L. 104-106 inserted "the" in section catch- 
line. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12403. Army and Air National Guard of the 
United States: members; status in which or- 
dered into Federal service 

Members of the Army National Guard of the 
United States ordered to active duty shall be or- 
dered to duty as Reserves of the Army. Members 
of the Air National Guard of the United States 
ordered to active duty shall be ordered to duty 
as Reserves of the Air Force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993; amended 
Pub. L. 104-106, div. A, title XV, §1501(b)(18)(B), 
Feb. 10, 1996, 110 Stat. 497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3497 and 8497 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 



Amendments 

1996 — Pub. L. 104-106 inserted "the" in section catch- 
line. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12404. Army and Air National Guard of the 
United States: mobilization; maintenance of 
organization 

During an initial mobilization, the organiza- 
tion of a unit of the Army National Guard of the 
United States or of the Air National Guard of 
the United States ordered into active Federal 
service shall, so far as practicable, be main- 
tained as it existed on the date of the order to 
duty. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993; amended 
Pub. L. 104-106, div. A, title XV, § 1501(b)(18)(B), 
Feb. 10, 1996, 110 Stat. 497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3498 and 8498 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

Amendments 

1996 — Pub. L. 104-106 inserted "the" in section catch- 
line. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12405. National Guard in Federal service: status 

Members of the National Guard called into 
Federal service are, from the time when they 
are required to respond to the call, subject to 
the laws and regulations governing the Army or 
the Air Force, as the case may be, except those 
applicable only to members of the Regular Army 
or Regular Air Force, as the case may be. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3499 and 8499 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

§ 12406. National Guard in Federal service: call 

Whenever — 

(1) the United States, or any of the Common- 
wealths or possessions, is invaded or is in dan- 
ger of invasion by a foreign nation; 

(2) there is a rebellion or danger of a rebel- 
lion against the authority of the Government 
of the United States; or 

(3) the President is unable with the regular 
forces to execute the laws of the United 
States; 

the President may call into Federal service 
members and units of the National Guard of any 
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State in such numbers as he considers necessary 
to repel the invasion, suppress the rebellion, or 
execute those laws. Orders for these purposes 
shall be issued through the governors of the 
States or, in the case of the District of Colum- 
bia, through the commanding general of the Na- 
tional Guard of the District of Columbia. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2994; amended 
Pub. L. 109-163, div. A, title X, § 1057(a)(5), Jan. 6, 
2006, 119 Stat. 3440.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3500 and 8500 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

Amendments 

2006— Par. (1). Pub. L. 109-163 substituted "Common- 
wealths or possessions" for "Territories, Common- 
wealths, or possessions". 

§ 12407. National Guard in Federal service: pe- 
riod of service; apportionment 

(a) Whenever the President calls the National 
Guard of a State into Federal service, he may 
specify in the call the period of the service. 
Members and units called shall serve inside or 
outside the territory of the United States during 
the term specified, unless sooner relieved by the 
President. However, no member of the National 
Guard may be kept in Federal service beyond 
the term of his commission or enlistment. 

(b) When the National Guard of a State is 
called into Federal service with the National 
Guard of another State, the President may ap- 
portion the total number called from the Army 
National Guard or from the Air National Guard, 
as the case may be, on the basis of the popu- 
lations of the States affected by the call. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2994; amended 
Pub. L. 104-106, div. A, title XV, §1501(b)(19), 
Feb. 10, 1996, 110 Stat. 497.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3501 and 8501 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "another 
State" for "another of those jurisdictions" and "States 
affected" for "jurisdictions affected". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 12408. National Guard in Federal service: phys- 
ical examination 

(a) Under regulations prescribed by the Presi- 
dent, each member of the National Guard called 
into Federal service under section 12301(a), 12302, 
or 12304 of this title shall be examined as to 
physical fitness, without further commission or 
enlistment. 

(b) Immediately before such a member is mus- 
tered out of Federal service, he shall be exam- 



ined as to physical fitness. The record of this ex- 
amination shall be retained by the United 
States. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2994; amended 
Pub. L. 104-201, div. A, title V, §523, Sept. 23, 
1996, 110 Stat. 2517.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3502 and 8502 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(f)(2). 

Amendments 

1996— Subsec. (a). Pub. L. 104-201 inserted "under sec- 
tion 12301(a), 12302, or 12304 of this title" after "called 
into Federal service". 

CHAPTER 1213— SPECIAL APPOINTMENTS, 
ASSIGNMENTS, DETAILS, AND DUTIES 

See. 

12501. Reserve components: detail of members of 

regular and reserve components to assist. 

12502. Chief and assistant chief of staff of National 

Guard divisions and wings in Federal serv- 
ice: detail. 

12503. Ready Reserve: funeral honors duty. 
[12505. Repealed.] 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title V, §507(f)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-105, struck out item 
12505 "Selection of officers for certain senior reserve 
component positions". 

1999— Pub. L. 106-65, div. A, title V, §§ 554(a)(2), 
578(k)(2)(B), Oct. 5, 1999, 113 Stat. 616, 631, added items 
12503 and 12505. 

§ 12501. Reserve components: detail of members 
of regular and reserve components to assist 

The Secretary concerned shall detail such 
members of the regular and reserve components 
under his jurisdiction as are necessary to effec- 
tively develop, train, instruct, and administer 
those reserve components. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(g)(1), Oct. 5, 1994, 108 Stat. 2995.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 715 of this title, prior to repeal by 
Pub. L. 103-337, § 1662(g)(2). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 12502. Chief and assistant chief of staff of Na- 
tional Guard divisions and wings in Federal 
service: detail 

(a) The President may detail a regular or re- 
serve officer of the Army as chief of staff, and a 
regular or reserve officer or an officer of the 
Army National Guard as assistant to the chief of 
staff, of any division of the Army National 
Guard that is in Federal service as an Army Na- 
tional Guard organization. 

(b) The President may detail a regular or re- 
serve officer of the Air Force as chief of staff, 
and a regular or reserve officer or an officer of 
the Air National Guard as assistant to the chief 
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of staff, of any wing of the Air National Guard 
that is in Federal service as an Air National 
Guard organization. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(g)(1), Oct. 5, 1994, 108 Stat. 2995.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3542 and 8542 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(g)(2). 

§ 12503. Ready Reserve: funeral honors duty 

(a) Order to Duty.— A member of the Ready 
Reserve may be ordered to funeral honors duty, 
with the consent of the member, in preparation 
for or to perform funeral honors functions at the 
funeral of a veteran as defined in section 1491 of 
this title. Performance of funeral honors duty 
by a Reserve not on active duty shall be treated 
as inactive-duty training (including with respect 
to travel to and from such duty) for purposes of 
any provision of law other than sections 206 and 
495 of title 37. 

(b) Service Credit. — A member ordered to fu- 
neral honors duty under this section shall be re- 
quired to perform a minimum of two hours of 
such duty in order to receive — 

(1) service credit under section 12732(a)(2)(E) 
of this title; and 

(2) as directed by the Secretary concerned, 
either — 

(A) the allowance under section 495 of title 
37; or 

(B) compensation under section 206 of title 
37. 

(c) Reimbursable Expenses. — A member who 
performs funeral honors duty under this section 
may be reimbursed for travel and transportation 
expenses incurred in conjunction with such duty 
as authorized under chapter 7 of title 37 if such 
duty is performed at a location 50 miles or more 
from the member's residence. 

(d) Regulations.— The exercise of authority 
under subsection (a) is subject to regulations 
prescribed by the Secretary of Defense. 

(e) Members of the National Guard.— This 
section does not apply to members of the Army 
National Guard of the United States or the Air 
National Guard of the United States. The per- 
formance of funeral honors duty by those mem- 
bers is provided for in section 115 of title 32. 

(Added Pub. L. 106-65, div. A, title V, § 578(g)(3), 
Oct. 5, 1999, 113 Stat. 628; amended Pub. L. 
106-398, §1 [[div. A], title V, § 575(a)(2)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-138; Pub. L. 107-107, 
div. A, title V, § 562(a), Dec. 28, 2001, 115 Stat. 
1119; Pub. L. 112-81, div. A, title VI, § 631(f)(4)(A), 
Dec. 31, 2011, 125 Stat. 1465.) 

Codification 

Section 631(f)(4)(A) of Pub. L. 112-81, which directed 
that this title be amended by conforming any ref- 
erences to sections of title 37, United States Code, 
which were transferred and redesignated by "sub- 
section (c)" of section 631, was executed by conforming 
the references to those sections as transferred and re- 
designated by subsection (d) of section 631, to reflect 
the probable intent of Congress. 

Amendments 

2011— Subsecs. (a), (b)(2)(A). Pub. L. 112-81 substituted 
"495" for "435". See Codification note above. 



2001— Subsec. (a). Pub. L. 107-107 inserted at end "Per- 
formance of funeral honors duty by a Reserve not on 
active duty shall be treated as inactive-duty training 
(including with respect to travel to and from such 
duty) for purposes of any provision of law other than 
sections 206 and 435 of title 37." 

2000— Subsec. (b)(2). Pub. L. 106-398 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"if authorized by the Secretary concerned, the allow- 
ance under section 435 of title 37." 

Effective Date of 2001 Amendment 

Pub. L. 107-107, div. A, title V, § 562(c), Dec. 28, 2001, 
115 Stat. 1120, provided that: "The amendments made 
by this section [amending this section and section 115 
of Title 32, National Guard] shall apply to funeral hon- 
ors duty performed on or after October 30, 2000." 

Effective Date of 2000 Amendment 

Pub. L. 106-398, §1 [[div. A], title V, §575(c)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-138, provided that: "The 
amendments made by this section [amending this sec- 
tion, section 115 of Title 32, National Guard, and sec- 
tion 435 of Title 37, Pay and Allowances of the Uni- 
formed Services] shall apply with respect to funeral 
honors duty performed on or after October 1, 2000." 

[§ 12505. Repealed. Pub. L. 106-398, § 1 [[div. A], 
title V, § 507(f)(1)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-105] 

Section, added Pub. L. 106-65, div. A, title V, 
§ 554(a)(1), Oct. 5, 1999, 113 Stat. 616, related to selection 
of officers for certain senior reserve component posi- 
tions. 

CHAPTER 1214— READY RESERVE 
MOBILIZATION INCOME INSURANCE 



Sec. 




12521. 


Definitions. 


12522. 


Establishment of insurance program. 


12523. 


Risk insured. 


12524. 


Enrollment and election of benefits. 


12525. 


Benefit amounts. 


12526. 


Premiums. 


12527. 


Payment of premiums. 


12528. 


Reserve Mobilization Income Insurance Fund. 


12529. 


Board of Actuaries. 


12530. 


Payment of benefits. 


12531. 


Purchase of insurance. 


12532. 


Termination for nonpayment of premiums; 




forfeiture. 


12533. 


Termination of program. 



Amendments 

1997— Pub. L. 105-85, div. A, title V, § 512(b), Nov. 18, 
1997, 111 Stat. 1729, added item 12533. 



§ 12521. Definitions 

In this chapter: 

(1) The term "insurance program" means the 
Ready Reserve Mobilization Income Insurance 
Program established under section 12522 of 
this title. 

(2) The term "covered service" means active 
duty performed by a member of a reserve com- 
ponent under an order to active duty for a pe- 
riod of more than 30 days which specifies that 
the member's service — 

(A) is in support of an operational mission 
for which members of the reserve compo- 
nents have been ordered to active duty with- 
out their consent; or 

(B) is in support of forces activated during 
a period of war declared by Congress or a pe- 
riod of national emergency declared by the 
President or Congress. 
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(3) The term "insured member" means a 
member of the Ready Reserve who is enrolled 
for coverage under the insurance program in 
accordance with section 12524 of this title. 

(4) The term "Secretary" means the Sec- 
retary of Defense. 

(5) The term "Department" means the De- 
partment of Defense. 

(6) The term "Board of Actuaries" means the 
Department of Defense Board of Actuaries 
under section 183 of this title. 

(7) The term "Fund" means the Reserve Mo- 
bilization Income Insurance Fund established 
by section 12528(a) of this title. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 299; amended Pub. L. 
110-181, div. A, title IX, § 906(c)(4), Jan. 28, 2008, 
122 Stat. 277.) 

Amendments 

2008— Par. (6). Pub. L. 110-181 substituted "Depart- 
ment of Defense Board of Actuaries under section 183 of 
this title" for "Department of Defense Education Bene- 
fits Board of Actuaries referred to In section 2006(e)(1) 
of this title". 

Effective Date 

Section 512(b) of Pub. L. 104-106 provided that: "The 
insurance program provided for In chapter 1214 of title 
10, United States Code, as added by subsection (a), and 
the requirement for deductions and contributions for 
that program shall take effect on September 30, 1996, or 
on any earlier date declared by the Secretary and pub- 
lished in the Federal Register." 

§ 12522. Establishment of insurance program 

(a) Establishment. — The Secretary shall es- 
tablish for members of the Ready Reserve (in- 
cluding the Coast Guard Reserve) an insurance 
program to be known as the "Ready Reserve Mo- 
bilization Income Insurance Program". 

(b) Administration. — The insurance program 
shall be administered by the Secretary. The Sec- 
retary may prescribe in regulations such rules, 
procedures, and policies as the Secretary consid- 
ers necessary or appropriate to carry out the in- 
surance program. 

(c) Agreement With Secretary of Homeland 
Security. — The Secretary and the Secretary of 
Homeland Security shall enter into an agree- 
ment with respect to the administration of the 
insurance program for the Coast Guard Reserve. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 299; amended Pub. L. 
107-296, title XVII, § 1704(b)(1), (7), Nov. 25, 2002, 
116 Stat. 2314.) 

Amendments 

2002— Subsec. (c). Pub. L. 107-296 substituted "Home- 
land Security" for "Transportation" in heading and 
text. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 12523. Risk insured 

(a) In General. — The insurance program shall 
insure members of the Ready Reserve against 
the risk of being ordered into covered service. 



(b) Entitlement to Benefits. — (1) An insured 
member ordered into covered service shall be en- 
titled to payment of a benefit for each month 
(and fraction thereof) of covered service that ex- 
ceeds 30 days of covered service, except that no 
member may be paid under the insurance pro- 
gram for more than 12 months of covered service 
served during any period of 18 consecutive 
months. 

(2) Payment shall be based solely on the in- 
sured status of a member and on the period of 
covered service served by the member. Proof of 
loss of income or of expenses incurred as a result 
of covered service may not be required. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 300.) 

§ 12524. Enrollment and election of benefits 

(a) Enrollment. — (1) Except as provided in 
subsection (f), upon first becoming a member of 
the Ready Reserve, a member shall be automati- 
cally enrolled for coverage under the insurance 
program. An automatic enrollment of a member 
shall be void if within 60 days after first becom- 
ing a member of the Ready Reserve the member 
declines insurance under the program in accord- 
ance with the regulations prescribed by the Sec- 
retary. 

(2) Promptly after the insurance program is 
established, the Secretary shall offer to mem- 
bers of the reserve components who are then 
members of the Ready Reserve (other than 
members ineligible under subsection (f)) an op- 
portunity to enroll for coverage under the insur- 
ance program. A member who fails to enroll 
within 60 days after being offered the oppor- 
tunity shall be considered as having declined to 
be insured under the program. 

(3) A member of the Ready Reserve ineligible 
to enroll under subsection (f) shall be afforded 
an opportunity to enroll upon being released 
from active duty in accordance with regulations 
prescribed by the Secretary if the member has 
not previously had the opportunity to be en- 
rolled under paragraph (1) or (2). A member who 
fails to enroll within 60 days after being afforded 
that opportunity shall be considered as having 
declined to be insured under the program. 

(b) Election of Benefit Amount.— The 
amount of a member's monthly benefit under an 
enrollment shall be the basic benefit under sub- 
section (a) of section 12525 of this title unless 
the member elects a different benefit under sub- 
section (b) of such section within 60 days after 
first becoming a member of the Ready Reserve 
or within 60 days after being offered the oppor- 
tunity to enroll, as the case may be. 

(c) Elections Irrevocable.— (1) An election to 
decline insurance pursuant to paragraph (1) or 
(2) of subsection (a) is irrevocable. 

(2) The amount of coverage may not be in- 
creased after enrollment. 

(d) Election To Terminate.— A member may 
terminate an enrollment at any time. 

(e) Information To Be Furnished.— The Sec- 
retary shall ensure that members referred to in 
subsection (a) are given a written explanation of 
the insurance program and are advised that they 
have the right to decline to be insured and, if 
not declined, to elect coverage for a reduced 
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benefit or an enhanced benefit under subsection 
(b). 

(f) Members Ineligible To Enroll. — Members 
of the Ready Reserve serving on active duty (or 
full-time National Guard duty) are not eligible 
to enroll for coverage under the insurance pro- 
gram. The Secretary may define any additional 
category of members of the Ready Reserve to be 
excluded from eligibility to purchase insurance 
under this chapter. 

(g) Members of Individual Ready Reserve. — 
Notwithstanding any other provision of this sec- 
tion, and pursuant to regulations issued by the 
Secretary, a member of the Individual Ready 
Reserve who becomes a member of the Selected 
Reserve shall not be denied eligibility to pur- 
chase insurance under this chapter upon becom- 
ing a member of the Selected Reserve unless the 
member previously declined to enroll in the pro- 
gram of insurance under this chapter while a 
member of the Selected Reserve. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 300; amended Pub. L. 
104-201, div. A, title V, §542, Sept. 23, 1996, 110 
Stat. 2521.) 

Amendments 
1996— Subsec. (g). Pub. L. 104-201 added subsec. (g). 

§ 12525. Benefit amounts 

(a) Basic Benefit. — The basic benefit for an 
insured member under the insurance program is 
$1,000 per month (as adjusted under subsection 
(d)). 

(b) Reduced and Enhanced Benefits. — Under 
the regulations prescribed by the Secretary, a 
person enrolled for coverage under the insurance 
program may elect — 

(1) a reduced coverage benefit equal to one- 
half the amount of the basic benefit; or 

(2) an enhanced benefit in the amount of 
$1,500, $2,000, $2,500, $3,000, $3,500, $4,000, $4,500, 
or $5,000 per month (as adjusted under sub- 
section (d)). 

(c) Amount for Partial Month. — The amount 
of insurance payable to an insured member for 
any period of covered service that is less than 
one month shall be determined by multiplying 
Mso of the monthly benefit rate for the member 
by the number of days of the covered service 
served by the member during such period. 

(d) Adjustment of Amounts. — (1) The Sec- 
retary shall determine annually the effect of in- 
flation on benefits and shall adjust the amounts 
set forth in subsections (a) and (b)(2) to main- 
tain the constant dollar value of the benefit. 

(2) If the amount of a benefit as adjusted under 
paragraph (1) is not evenly divisible by $10, the 
amount shall be rounded to the nearest multiple 
of $10, except that an amount evenly divisible by 
$5 but not by $10 shall be rounded to the next 
lower amount that is evenly divisible by $10. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 301.) 

§ 12526. Premiums 

(a) Establishment of Rates.— (1) The Sec- 
retary, in consultation with the Board of Actu- 
aries, shall prescribe the premium rates for in- 
surance under the insurance program. 



(2) The Secretary shall prescribe a fixed pre- 
mium rate for each $1,000 of monthly insurance 
benefit. The premium amount shall be equal to 
the share of the cost attributable to insuring the 
member and shall be the same for all members 
of the Ready Reserve who are insured under the 
insurance program for the same benefit amount. 
The Secretary shall prescribe the rate on the 
basis of the best available estimate of risk and 
financial exposure, levels of subscription by 
members, and other relevant factors. 

(b) Level Premiums. — The premium rate pre- 
scribed for the first year of insurance coverage 
of an insured member shall be continued with- 
out change for subsequent years of insurance 
coverage, except that the Secretary, after con- 
sultation with the Board of Actuaries, may ad- 
just the premium rate in order to fund inflation- 
adjusted benefit increases on an actuarially 
sound basis. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 301.) 

§ 12527. Payment of premiums 

(a) Methods of Payment. — (1) The monthly 
premium for coverage of a member of the Se- 
lected Reserve under the insurance program 
shall be deducted and withheld from the insured 
member's pay for each month. 

(2) The Secretary of Defense, in consultation 
with the Secretary of Homeland Security, shall 
prescribe regulations which specify the proce- 
dures for payment of premiums by members of 
the Individual Ready Reserve and other mem- 
bers who do not receive pay on a monthly basis. 

(b) Advance Pay for Premium.— The Sec- 
retary concerned may advance to an insured 
member the amount equal to the first insurance 
premium payment due under this chapter. The 
advance may be paid out of appropriations for 
military pay. An advance to a member shall be 
collected from the member either by deducting 
and withholding the amount from basic pay pay- 
able for the member or by collecting it from the 
member directly. No disbursing or certifying of- 
ficer shall be responsible for any loss resulting 
from an advance under this subsection. 

(c) Premiums To Be Deposited in Fund. — Pre- 
mium amounts deducted and withheld from the 
pay of insured members and premium amounts 
paid directly to the Secretary shall be credited 
monthly to the Fund. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 302; amended Pub. L. 
104-201, div. A, title V, §547, Sept. 23, 1996, 110 
Stat. 2524; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (a)(2). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1996— Subsec. (a)(1). Pub. L. 104-201, §547(1), Inserted 
"of the Selected Reserve" after "a member". 

Subsec. (a)(2). Pub. L. 104-201, §547(2), added par. (2) 
and struck out former par. (2) which read as follows: 
"An Insured member who does not receive pay on a 
monthly basis shall pay the Secretary directly the pre- 
mium amount applicable for the level of benefits for 
which the member is insured." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
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Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

§ 12528. Reserve Mobilization Income Insurance 
Fund 

(a) Establishment.— There is established on 
the books of the Treasury a fund to be known as 
the "Reserve Mobilization Income Insurance 
Fund", which shall be administered by the Sec- 
retary of the Treasury. The Fund shall be used 
for the accumulation of funds in order to finance 
the liabilities of the insurance program on an 
actuarially sound basis. 

(b) Assets of Fund.— There shall be deposited 
into the Fund the following: 

(1) Premiums paid under section 12527 of this 
title. 

(2) Any amount appropriated to the Fund. 

(3) Any return on investment of the assets of 
the Fund. 

(c) Availability. — Amounts in the Fund shall 
be available for paying insurance benefits under 
the insurance program. 

(d) Investment of Assets of Fund.— The Sec- 
retary of the Treasury shall invest such portion 
of the Fund as is not in the judgment of the Sec- 
retary of Defense required to meet current li- 
abilities. Such investments shall be in public 
debt securities with maturities suitable to the 
needs of the Fund, as determined by the Sec- 
retary of Defense, and bearing interest at rates 
determined by the Secretary of the Treasury, 
taking into consideration current market yields 
on outstanding marketable obligations of the 
United States of comparable maturities. The in- 
come on such investments shall be credited to 
the Fund. 

(e) Annual Accounting.— At the beginning of 
each fiscal year, the Secretary, in consultation 
with the Board of Actuaries and the Secretary of 
the Treasury, shall determine the following: 

(1) The projected amount of the premiums to 
be collected, investment earnings to be re- 
ceived, and any transfers or appropriations to 
be made for the Fund for that fiscal year. 

(2) The amount for that fiscal year of any 
cumulative unfunded liability (including any 
negative amount or any gain to the Fund) re- 
sulting from payments of benefits. 

(3) The amount for that fiscal year (includ- 
ing any negative amount) of any cumulative 
actuarial gain or loss to the Fund. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 302.) 

§ 12529. Board of Actuaries 

(a) Actuarial Responsibility.— The Board of 
Actuaries shall have the actuarial responsibility 
for the insurance program. 

(b) Valuations and Premium Recommenda- 
tions. — The Board of Actuaries shall carry out 
periodic actuarial valuations of the benefits 
under the insurance program and determine a 
premium rate methodology for the Secretary to 
use in setting premium rates for the insurance 
program. The Board shall conduct the first valu- 
ation and determine a premium rate methodol- 
ogy not later than six months after the insur- 
ance program is established. 

(c) Effects of Changed Benefits.— If at the 
time of any actuarial valuation under sub- 



section (b) there has been a change in benefits 
under the insurance program that has been 
made since the last such valuation and such 
change in benefits increases or decreases the 
present value of amounts payable from the 
Fund, the Board of Actuaries shall determine a 
premium rate methodology, and recommend to 
the Secretary a premium schedule, for the liq- 
uidation of any liability (or actuarial gain to 
the Fund) resulting from such change and any 
previous such changes so that the present value 
of the sum of the scheduled premium payments 
(or reduction in payments that would otherwise 
be made) equals the cumulative increase (or de- 
crease) in the present value of such benefits. 

(d) Actuarial Gains or Losses. — If at the 
time of any such valuation the Board of Actuar- 
ies determines that there has been an actuarial 
gain or loss to the Fund as a result of changes 
in actuarial assumptions since the last valu- 
ation or as a result of any differences, between 
actual and expected experience since the last 
valuation, the Board shall recommend to the 
Secretary a premium rate schedule for the am- 
ortization of the cumulative gain or loss to the 
Fund resulting from such changes in assump- 
tions and any previous such changes in assump- 
tions or from the differences in actual and ex- 
pected experience, respectively, through an in- 
crease or decrease in the payments that would 
otherwise be made to the Fund. 

(e) Insufficient Assets. — If at any time li- 
abilities of the Fund exceed assets of the Fund 
as a result of members of the Ready Reserve 
being ordered to active duty as described in sec- 
tion 12521(2) of this title, and funds are unavail- 
able to pay benefits completely, the Secretary 
shall request the President to submit to Con- 
gress a request for a special appropriation to 
cover the unfunded liability. If appropriations 
are not made to cover an unfunded liability in 
any fiscal year, the Secretary shall reduce the 
amount of the benefits paid under the insurance 
program to a total amount that does not exceed 
the assets of the Fund expected to accrue by the 
end of such fiscal year. Benefits that cannot be 
paid because of such a reduction shall be de- 
ferred and may be paid only after and to the ex- 
tent that additional funds become available. 

(f) Definition of Present Value. — The Board 
of Actuaries shall define the term "present 
value" for purposes of this subsection. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 303.) 

§ 12530. Payment of benefits 

(a) Commencement of Payment.— An insured 
member who serves in excess of 30 days of cov- 
ered service shall be paid the amount to which 
such member is entitled on a monthly basis be- 
ginning not later than one month after the 30th 
day of covered service. 

(b) Method of Payment.— The Secretary shall 
prescribe in the regulations the manner in 
which payments shall be made to the member or 
to a person designated in accordance with sub- 
section (c). 

(c) Designated Recipients.— (1) A member 
may designate in writing another person (in- 
cluding a spouse, parent, or other person with an 
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insurable interest, as determined in accordance 
with, the regulations prescribed by the Sec- 
retary) to receive payments of insurance bene- 
fits under the insurance program. 

(2) A member may direct that payments of in- 
surance benefits for a person designated under 
paragraph (1) be deposited with a bank or other 
financial institution to the credit of the des- 
ignated person. 

(d) Recipients in Event of Death of Insured 
Member. — Any insurance payable under the in- 
surance program on account of a deceased mem- 
ber's period of covered service shall be paid, 
upon the establishment of a valid claim, to the 
beneficiary or beneficiaries which the deceased 
member designated in writing. If no such des- 
ignation has been made, the amount shall be 
payable in accordance with the laws of the State 
of the member's domicile. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 304.) 

§ 12531. Purchase of insurance 

(a) Purchase Authorized.— The Secretary 
may, instead of or in addition to underwriting 
the insurance program through the Fund, pur- 
chase from one or more insurance companies a 
policy or policies of group insurance in order to 
provide the benefits required under this chapter. 
The Secretary may waive any requirement for 
full and open competition in order to purchase 
an insurance policy under this subsection. 

(b) Eligible Insurers.— In order to be eligible 
to sell insurance to the Secretary for purposes 
of subsection (a), an insurance company shall — 

(1) be licensed to issue insurance in each of 
the 50 States and in the District of Columbia; 
and 

(2) as of the most recent December 31 for 
which information is available to the Sec- 
retary, have in effect at least one percent of 
the total amount of insurance that all such in- 
surance companies have in effect in the United 
States. 

(c) Administrative Provisions.— (1) An insur- 
ance company that issues a policy for purposes 
of subsection (a) shall establish an administra- 
tive office at a place and under a name des- 
ignated by the Secretary. 

(2) For the purposes of carrying out this chap- 
ter, the Secretary may use the facilities and 
services of any insurance company issuing any 
policy for purposes of subsection (a), may des- 
ignate one such company as the representative 
of the other companies for such purposes, and 
may contract to pay a reasonable fee to the des- 
ignated company for its services. 

(d) Reinsurance. — The Secretary shall arrange 
with each insurance company issuing any policy 
for purposes of subsection (a) to reinsure, under 
conditions approved by the Secretary, portions 
of the total amount of the insurance under such 
policy or policies with such other insurance 
companies (which meet qualifying criteria pre- 
scribed by the Secretary) as may elect to par- 
ticipate in such reinsurance. 

(e) Termination. — The Secretary may at any 
time terminate any policy purchased under this 
section. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 304.) 



§ 12532. Termination for nonpayment of pre- 
miums; forfeiture 

(a) Termination for Nonpayment. — The cov- 
erage of a member under the insurance program 
shall terminate without prior notice upon a fail- 
ure of the member to make required monthly 
payments of premiums for two consecutive 
months. The Secretary may provide in the regu- 
lations for reinstatement of insurance coverage 
terminated under this subsection. 

(b) Forfeiture. — Any person convicted of mu- 
tiny, treason, spying, or desertion, or who re- 
fuses to perform service in the armed forces or 
refuses to wear the uniform of any of the armed 
forces shall forfeit all rights to insurance under 
this chapter. 

(Added Pub. L. 104-106, div. A, title V, § 512(a)(1), 
Feb. 10, 1996, 110 Stat. 305.) 

§ 12533. Termination of program 

(a) In General. — The Secretary shall termi- 
nate the insurance program in accordance with 
this section. 

(b) Termination of New Enrollments. — The 
Secretary may not enroll a member of the 
Ready Reserve for coverage under the insurance 
program after November 18, 1997. 

(c) Termination of Coverage. — (1) The enroll- 
ment under the insurance program of insured 
members other than insured members described 
in paragraph (2) is terminated as of November 
18, 1997. The enrollment of an insured member 
described in paragraph (2) is terminated as of 
the date of the termination of the period of cov- 
ered service of that member described in that 
paragraph. 

(2) An insured member described in this para- 
graph is an insured member who on November 
18, 1997, is serving on covered service for a period 
of service, or has been issued an order directing 
the performance of covered service, that satis- 
fies or would satisfy the entitlement-to-benefits 
provisions of this chapter. 

(d) Termination of Payment of Benefits.— 
The Secretary may not make any benefit pay- 
ment under the insurance program after Novem- 
ber 18, 1997, other than to an insured member 
who on that date (1) is serving on an order to 
covered service, (2) has been issued an order di- 
recting performance of covered service, or (3) 
has served on covered service before that date 
for which benefits under the program have not 
been paid to the member. 

(e) Termination of Insurance Fund. — The 
Secretary shall close the Fund not later than 60 
days after the date on which the last benefit 
payment from the Fund is made. Any amount 
remaining in the Fund when closed shall be cov- 
ered into the Treasury as miscellaneous re- 
ceipts. 

(Added Pub. L. 105-85, div. A, title V, § 512(a), 
Nov. 18, 1997, 111 Stat. 1729; amended Pub. L. 
107-107, div. A, title X, §1048(0(15), Dec. 28, 2001, 
115 Stat. 1226.) 

Amendments 

2001— Subsecs. (b), (c)(1). Pub. L. 107-107, 
§1048(c)(15)(A), substituted "November 18, 1997." for 
"the date of the enactment of this section." 

Subsecs. (c)(2), (d). Pub. L. 107-107, §1048(o)(15)(B), 
substituted "November 18, 1997," for "the date of the 
enactment of this section". 
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CHAPTER 1215— MISCELLANEOUS 
PROHIBITIONS AND PENALTIES 

Sec. 

[12551. Repealed.] 

12552. Funeral honors functions at funerals for vet- 
erans. 

Amendments 

2002— Pub. L. 107-314, div. A, title V, § 515(b), Dec. 2, 
2002, 116 Stat. 2540, struck out item 12551 "Prohibition 
of use of Air Force Reserve AGR personnel for Air 
Force base security functions". 

1999— Pub. L. 106-65, div. A, title V, § 578(k)(2)(C), Oct. 
5, 1999, 113 Stat. 631, substituted "honors functions at 
funerals for veterans" for "honor guard functions: pro- 
hibition of treatment as drill or training" in item 12552. 

1998— Pub. L. 105-261, div. A, title V, § 567(c)(2), Oct. 17, 
1998, 112 Stat. 2031, added item 12552. 

1997— Pub. L. 105-85, div. A, title V, § 515(a), Nov. 18, 
1997, 111 Stat. 1732, substituted table of sections con- 
sisting of item 12551 for "[No present sections]". 

[§ 12551. Repealed. Pub. L. 107-314, div. A, title V, 
§ 515(a), Dec. 2, 2002, 116 Stat. 2539] 

Section, added Pub. L. 105-85, div. A, title V, § 515(a), 
Nov. 18, 1997, 111 Stat. 1732, related to prohibition of use 
of Air Force Reserve AGR personnel for Air Force base 
security functions. 

§ 12552. Funeral honors functions at funerals for 
veterans 

Performance by a Reserve of funeral honors 
functions at the funeral of a veteran (as defined 
in section 1491(h) of this title) may not be con- 
sidered to be a period of drill or training, but 
may be performed as funeral honors duty under 
section 12503 of this title. 

(Added Pub. L. 105-261, div. A, title V, § 567(c)(1), 
Oct. 17, 1998, 112 Stat. 2031; amended Pub. L. 
106-65, div. A, title V, § 578(g)(4), Oct. 5, 1999, 113 
Stat. 628; Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(21)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-291.) 

Amendments 

2000— Pub. L. 106-398 inserted period at end. 

1999 — Pub. L. 106-65 substituted "honors functions at 
funerals for veterans" for "honor guard functions: pro- 
hibition of treatment as drill or training" in section 
catchline and amended text generally. Prior to amend- 
ment, text read as follows: "Performance by a Reserve 
of honor guard functions at the funeral of a veteran 
may not be considered to be a period of drill or training 
otherwise required." 

CHAPTER 1217— MISCELLANEOUS RIGHTS 
AND BENEFITS 

Sec. 

12601. Compensation: Reserve on active duty accept- 

ing from any person. 

12602. Members of Army National Guard of United 

States and Air National Guard of United 
States: credit for service as members of Na- 
tional Guard. 

12603. Attendance at inactive-duty training assem- 

blies: commercial travel at Federal supply 
schedule rates. 

12604. Billeting in Department of Defense facilities: 

Reserves attending inactive-duty training. 

12605. Presentation of United States flag: members 

transferred from an active status or dis- 
charged after completion of eligibility for 
retired pay. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title VI, § 663(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-168, added item 12604. 



1999— Pub. L. 106-65, div. A, title VI, § 652(a)(2), Oct. 5, 
1999, 113 Stat. 665, added item 12605. 

1998— Pub. L. 105-261, div. A, title VI, § 635(b), Oct. 17, 
1998, 112 Stat. 2045, added item 12603. 

§ 12601. Compensation: Reserve on active duty 
accepting from any person 

Any Reserve who, before being ordered to ac- 
tive duty, was receiving compensation from any 
person may, while he is on that duty, receive 
compensation from that person. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(g)(1), Oct. 5, 1994, 108 Stat. 2995.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1033 of this title, prior to repeal by 
Pub. L. 103-337, § 1662(g)(2). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 12602. Members of Army National Guard of 
United States and Air National Guard of 
United States: credit for service as members 
of National Guard 

(a) For the purposes of laws providing benefits 
for members of the Army National Guard of the 
United States and their dependents and bene- 
ficiaries — 

(1) military training, duty, or other service 
performed by a member of the Army National 
Guard of the United States in his status as a 
member of the Army National Guard for which 
he is entitled to pay from the United States 
shall be considered military training, duty, or 
other service, as the case may be, in Federal 
service as a Reserve of the Army; 

(2) full-time National Guard duty performed 
by a member of the Army National Guard of 
the United States shall be considered active 
duty in Federal service as a Reserve of the 
Army; and 

(3) inactive-duty training performed by a 
member of the Army National Guard of the 
United States in his status as a member of the 
Army National Guard, in accordance with reg- 
ulations prescribed under section 502 of title 32 
or other express provision of law, shall be con- 
sidered inactive-duty training in Federal serv- 
ice as a Reserve of the Army. 

(b) For the purposes of laws providing benefits 
for members of the Air National Guard of the 
United States and their dependents and bene- 
ficiaries — 

(1) military training, duty, or other service 
performed by a member of the Air National 
Guard of the United States in his status as a 
member of the Air National Guard for which 
he is entitled to pay from the United States 
shall be considered military training, duty, or 
other service, as the case may be, in Federal 
service as a Reserve of the Air Force; 

(2) full-time National Guard duty performed 
by a member of the Air National Guard of the 
United States shall be considered active duty 
in Federal service as a Reserve of the Air 
Force; and 

(3) inactive-duty training performed by a 
member of the Air National Guard of the 
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United States in his status as a member of the 
Air National Guard, in accordance with regu- 
lations prescribed under section 502 of title 32 
or other express provision of law, shall be con- 
sidered inactive-duty training in Federal serv- 
ice as a Reserve of the Air Force. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1662(g)(1), Oct. 5, 1994, 108 Stat. 2995.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3686 and 8686 of this title, prior to re- 
peal by Pub. L. 103-337, § 1662(g)(2). 

§ 12603. Attendance at inactive-duty training as- 
semblies: commercial travel at Federal sup- 
ply schedule rates 

(a) Federal Supply Schedule Travel.— Com- 
mercial travel under Federal supply schedules is 
authorized for the travel of a Reserve to the lo- 
cation of inactive duty training to be performed 
by the Reserve and from that location upon 
completion of the training. 

(b) Regulations.— The Secretary of Defense 
shall prescribe in regulations such require- 
ments, conditions, and restrictions for travel 
under the authority of subsection (a) as the Sec- 
retary considers appropriate. The regulations 
shall include policies and procedures for pre- 
venting abuses of that travel authority. 

(c) Reimbursement Not Authorized . — A Re- 
serve is not entitled to Government reimburse- 
ment for the cost of travel authorized under sub- 
section (a). 

(d) Treatment of Transportation as Use by 
Military Departments.— For the purposes of 
section 501 of title 40, travel authorized under 
subsection (a) shall be treated as transportation 
for the use of a military department. 

(Added Pub. L. 105-261, div. A, title VI, § 635(a), 
Oct. 17, 1998, 112 Stat. 2044; amended Pub. L. 
107-217, §3(b)(41), Aug. 21, 2002, 116 Stat. 1298.) 

Amendments 

2002— Subsec. (d). Pub. L. 107-217 substituted "section 
501 of title 40" for "section 201(a) of the Federal Prop- 
erty and Administrative Services Act of 1949 (40 U.S.C. 
481(a))". 

§ 12604. Billeting in Department of Defense facili- 
ties: Reserves attending inactive-duty train- 
ing 

(a) Authority for Billeting on Same Basis 
as Active Duty Members Traveling Under Or- 
ders. — The Secretary of Defense shall prescribe 
regulations authorizing a Reserve traveling to 
inactive-duty training at a location more than 
50 miles from that Reserve's residence to be eli- 
gible for billeting in Department of Defense fa- 
cilities on the same basis and to the same extent 
&iS ell member of the armed forces on active duty 
who is traveling under orders away from the 
member's permanent duty station. 

(b) Proof of Reason for Travel. — The Sec- 
retary shall include in the regulations the 
means for confirming a Reserve's eligibility for 
billeting under subsection (a). 

(Added Pub. L. 106-398, §1 [[div. A], title VI, 
§ 663(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-168.) 



Effective Date 

Pub. L. 106-398, §1 [[div. A], title VI, §663(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-168, provided that: "Section 
12604 of title 10, United States Code, as added by sub- 
section (a), shall apply with respect to periods of inac- 
tive-duty training beginning more than 180 days after 
the date of the enactment of this Act [Oct. 30, 2000]." 

§ 12605. Presentation of United States flag: mem- 
bers transferred from an active status or dis- 
charged after completion of eligibility for re- 
tired pay 

(a) Presentation of Flag.— Upon the transfer 
from an active status or discharge of a Reserve 
who has completed the years of service required 
for eligibility for retired pay under chapter 1223 
of this title, the Secretary concerned shall 
present a United States flag to the member. 

(b) Multiple Presentations Not Author- 
ized. — A member is not eligible for presentation 
of a flag under subsection (a) if the member has 
previously been presented a flag under this sec- 
tion or any provision of law providing for the 
presentation of a United States flag incident to 
release from active service for retirement. 

(c) No Cost to Recipient.— The presentation 
of a flag under this section shall be at no cost to 
the recipient. 

(Added Pub. L. 106-65, div. A, title VI, § 652(a)(1), 
Oct. 5, 1999, 113 Stat. 664.) 

Effective Date 

Pub. L. 106-65, div. A, title VI, § 652(d), Oct. 5, 1999, 113 
Stat. 665, provided that: "Section 12605 of title 10, 
United States Code (as added by subsection (a)), section 
213 of the Public Health Service Act [42 U.S.C. 214] (as 
added by subsection (b)), and section 25 of the Coast 
and Geodetic Survey Commissioned Officers' Act of 1948 
[33 U.S.C. 853v] (as added by subsection (c)) shall apply 
with respect to releases from service described in those 
sections on or after October 1, 1999." 

CHAPTER 1219— STANDARDS AND PROCE- 
DURES FOR RETENTION AND PROMOTION 

Sec. 

12641. Standards and procedures: Secretary to pre- 

scribe. 

12642. Standards and qualifications: result of failure 

to comply with. 

12643. Boards for appointment, promotion, and cer- 

tain other purposes: composition. 

12644. Members physically not qualified for active 

duty: discharge or transfer to retired 
status. 

12645. Commissioned officers: retention until com- 

pletion of required service. 

12646. Commissioned officers: retention of after 

completing 18 or more, but less than 20, 
years of service. 

12647. Commissioned officers: retention in active 

status while assigned to Selective Service 
System or serving as United States prop- 
erty and fiscal officers. 

§ 12641. Standards and procedures: Secretary to 
prescribe 

(a) The Secretary concerned shall, by regula- 
tion, prescribe — 

(1) standards and qualifications for the re- 
tention and promotion of members of the re- 
serve components under his jurisdiction; and 

(2) equitable procedures for the periodic de- 
termination of the compliance of each such 
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Reserve with those standards and qualifica- 
tions. 

(b) If a Reserve fails to comply with the stand- 
ards and qualifications prescribed under sub- 
section (a), he shall — 

(1) if qualified, be transferred to an inactive 
reserve status; 

(2) if qualified, be retired without pay; or 

(3) have his appointment or enlistment ter- 
minated. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 79, §1001; re- 
numbered §12641 and amended Pub. L. 103-337, 
div. A, title XVI, § 1662(h)(2), (4)(A), Oct. 5, 1994, 
108 Stat. 2996.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1001(a) 
1001(b) 


10:1036c (1st sentence). 
34:440k (1st sentence). 
10:1036c (2d sentence). 
34:440k (2d sentence). 


June 29, 1948, ch. 708, §304 
(less last sentence), 62 
Stat. 1088. 



In subsection (a), the words "As soon as may be prac- 
ticable after the effective date of sections 1036-1036i 
[440h-440q] of this title" are omitted as executed. The 
words "not inconsistent with said sections or any other 
Act" and "appropriate" are omitted as surplusage. 

Amendments 

1994— Pub. L. 103-337 renumbered section 1001 of this 
title as this section and substituted "Standards and 
procedures: Secretary to prescribe" for "Secretary to 
prescribe" as section catchline. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12642. Standards and qualifications: result of 
failure to comply with 

(a) To be retained in an active status, a re- 
serve commissioned officer must, in any applica- 
ble yearly period, attain the number of points 
under section 12732(a)(2) of this title prescribed 
by the Secretary concerned, with the approval 
of the Secretary of Defense in the case of a Sec- 
retary of a military department, and must con- 
form to such other standards and qualifications 
as the Secretary concerned may prescribe. The 
Secretary may not prescribe a minimum of more 
than 50 points under this subsection. 

(b) Subject to section 12645 of this title, a re- 
serve commissioned officer who fails to attain 
the number of points, or to conform to the 
standards and qualifications, prescribed in sub- 
section (a) shall — 

(1) be transferred to the Retired Reserve if 
he is qualified and applies therefor; 

(2) if he is not qualified or does not apply for 
transfer to the Retired Reserve, be transferred 
to an inactive status, if he is qualified there- 
for; or 

(3) if he is not transferred to the Retired Re- 
serve or an inactive status, be discharged from 
his reserve appointment. 

(c) This section does not apply to commis- 
sioned warrant officers or to adjutants general 
or assistant adjutants general of States, Puerto 
Rico, and the District of Columbia. 



(Added Pub. L. 85-861, §1(22)(A), Sept. 2, 1958, 72 
Stat. 1443, §1002; amended Pub. L. 100-456, div. A, 
title XII, § 1234(a)(1), Sept. 29, 1988, 102 Stat. 2059; 
renumbered §12642 and amended Pub. L. 103-337, 
div. A, title XVI, §§ 1662(h)(2), 1675(d)(1), Oct. 5, 
1994, 108 Stat. 2996, 3018; Pub. L. 109-163, div. A, 
title X, § 1057(a)(2), Jan. 6, 2006, 119 Stat. 3440.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1002(a) 


50:1192(b) (1st sentence, 


Sept. 3, 1954, ch. 1257, 




less 11th through 29th 


§§102(1) (as applicable 




words). 


to § 202(b)), 102(4). 




50:1181(4). 


202(b), 68 Stat. 1149, 


1002(b) 


50:1192(b) (less 1st sen- 


1150. 




tence). 




1002(c) 


50:1181(1) (as applicable 






to 50:1192(b)). 






50:1192(b) (11th through 






29th words of 1st sen- 






tence). 





In subsection (a), the word "minimum" is omitted as 
surplusage. The last sentence is substituted for the 
words "(not to exceed fifty)". 



Amendments 

2006— Subsec. (c). Pub. L. 109-163 struck out "and Ter- 
ritories" after "States". 

1994— Pub. L. 103-337, § 1662(h)(2), renumbered section 
1002 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(d)(1)(A), substituted 
"12732(a)(2)" for "1332(a)(2)". 

Subsec. (b). Pub. L. 103-337, § 1675(d)(1)(B), substituted 
"12645" for "1005". 

1988— Subsec. (c). Pub. L. 100-456 struck out "the 
Canal Zone," after "Puerto Rico,". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12643. Boards for appointment, promotion, and 
certain other purposes: composition 

(a) Except as provided in section 612(a)(3) of 
this title and except for boards that may be con- 
vened to select Reserves for appointment in the 
Regular Army, Regular Navy, Regular Air 
Force, or Regular Marine Corps, each board con- 
vened for the appointment, promotion, demo- 
tion, involuntary release from active duty, dis- 
charge, or retirement of Reserves shall include 
at least one member of the Reserves, with the 
exact number of Reserves determined by the 
Secretary concerned in his discretion. 

(b) Each member of a board convened for the 
selection for promotion, or for the demotion or 
discharge, of Reserves must be senior in rank to 
the persons under consideration by that board. 
However, a member serving in a legal advisory 
capacity may be junior in rank to any person, 
other than a judge advocate or law specialist, 
being considered by that board; and a member 
serving in a medical advisory capacity may be 
junior in rank to any person, other than a medi- 
cal officer, being considered by that board. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 11, §266; Pub. L. 
96-513, title V, §501(4), Dec. 12, 1980, 94 Stat. 2907; 
Pub. L. 97-22, §2(c), July 10, 1981, 95 Stat. 124; re- 
numbered §12643, Pub. L. 103-337, div. A, title 
XVI, § 1662(h)(2), Oct. 5, 1994, 108 Stat. 2996.) 
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Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


266(a) 
266(b) 


50:1005(a). 
50: 1005(b). 


July 9, 1952, oh. 608. §254, 
66 Stat. 496. 



In subsection (a), the words "under * * * prescribed" 
are substituted for the words "in accordance * * * es- 
tablished". 

In subsection (b), the words "In rank" and "by that 
board" are inserted for clarity. 

Amendments 

1994— Pub. L. 103-337 renumbered section 266 of this 
title as this section. 

1981— Subsec. (a). Pub. L. 97-22 substituted "Except as 
provided in section 612(a)(3) of this title and except for 
Boards that may be convened to select Reserves for ap- 
pointment in the Regular Army, Regular Navy, Regu- 
lar Air Force, or Regular Marine Corps, each board con- 
vened for the appointment, promotion, demotion, In- 
voluntary release from active duty, discharge, or re- 
tirement of Reserves shall Include at least one member 
of the Reserves, with the exact number of Reserves de- 
termined by the Secretary concerned in his discretion" 
for "Except as provided in section 612(a)(3) of this title, 
each board convened for the appointment, promotion, 
demotion, involuntary release from active duty, dis- 
charge, or retirement of Reserves shall include an ap- 
propriate number of Reserves, as prescribed by the Sec- 
retary concerned under standards and policies pre- 
scribed by the Secretary of Defense". 

1980— Subsec. (a). Pub. L. 96-513 substituted "Except 
as provided in section 612(a)(3) of this title, each" for 
"Each". 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Sept. 15, 1981, 
see section 701 of Pub. L. 96-513, set out as a note under 
section 101 of this title. 

§ 12644. Members physically not qualified for ac- 
tive duty: discharge or transfer to retired 
status 

Except as otherwise provided by law, the Sec- 
retary concerned may provide for the honorable 
discharge or the transfer to a retired status of 
members of the reserve components under his 
jurisdiction who are found to be not physically 
qualified for active duty. However, no member 
of the Army National Guard of the United 
States or the Air National Guard of the United 
States may be transferred under this subsection 
without the consent of the governor or other ap- 
propriate authority of the jurisdiction con- 
cerned. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 79, §1004; Pub. 
L. 86-603, §1(1), July 7, 1960, 74 Stat. 357; Pub. L. 
103-160, div. A, title V, §519, Nov. 30, 1993, 107 
Stat. 1651; renumbered §12644 and amended Pub. 
L. 103-337, div. A, title XVI, §§ 1661(a)(4), 
1662(h)(2), (4)(B), Oct. 5, 1994, 108 Stat. 2980, 2996, 
2997.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1004(a) 


50:949. 


July 9, 1952, ch. 608. 


1004(b) 


50:950 (last sentence). 


§§225, 226, 66 Stat. 488. 


1004(c) 


50:950 (less last sen- 






tence). 





In subsection (a), the words "Each * * * who is not on 
active duty" are substituted for the words "when not 
on active duty all". The words "examined as to his 



physical fitness" are substituted for the words "given 
physical examinations". The words "be required to" 
are omitted as surplusage. The words "execute and" 
are inserted for clarity. 

In subsection (c), the words "under his jurisdiction" 
are inserted for clarity. 

Amendments 

1994— Pub. L. 103-337, § 1662(h)(2), (4)(B), renumbered 
section 1004 of this title as this section and substituted 
"Members physically not qualified for active duty: dis- 
charge or transfer to retired status" for "Physical ex- 
amination" as section catchllne. 

Pub. L. 103-337, § 1661(a)(4), struck out "(c)" before 
"Except as otherwise provided" and struck out subsecs. 
(a) and (b) which read as follows: 

"(a) Each member of the Ready Reserve who is not on 
active duty shall — 

"(1) be examined as to his physical fitness every 

five years, or more often as the Secretary concerned 

considers necessary; and 
"(2) execute and submit annually a certificate of 

physical condition. 
Each Reserve in an active status, or on an inactive 
status list, who is not on active duty shall execute and 
submit annually a certificate of physical condition. 

"(b) The kind of duty to which a Reserve ordered to 
active duty may be assigned shall be considered in de- 
termining physical qualifications for active duty." 

1993— Subsec. (a)(1). Pub. L. 103-160 substituted "five 
years" for "four years". 

1960— Subsec. (a). Pub. L. 86-603 limited the require- 
ment for a physical examination every four years, and 
for the annual execution of a certificate of physical 
condition, to the Ready Reserve, and also required each 
Reserve in an active status, or on an inactive status 
list, who is not on active duty to execute and submit 
annually a certificate of physical condition. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12645. Commissioned officers: retention until 
completion of required service 

(a) Except as provided in subsection (b), a re- 
serve commissioned officer who has not com- 
pleted the period of service required of him by 
section 651 of this title or any other provision of 
law may not be discharged or transferred from 
an active status under chapter 573, 1407, 1409, or 
1411 of this title or chapter 21 of title 14. Unless, 
under regulations prescribed by the Secretary 
concerned, he is promoted to a higher reserve 
grade, he shall be retained in an active status in 
his reserve grade for the rest of his period of re- 
quired service and shall be an additional number 
to the authorized strength of his grade. 

(b) Subsection (a) does not prevent the dis- 
charge or transfer from an active status of— 

(1) a commissioned warrant officer; 

(2) an officer on the active-duty list or a re- 
serve active-status list who is found not quali- 
fied for promotion to the grade of first lieuten- 
ant, in the case of an officer of the Army, Air 
Force, or Marine Corps, or lieutenant (junior 
grade), in the case of an officer of the Navy; 

(3) an officer on the active-duty list or re- 
serve active-status list who has failed of selec- 
tion for promotion for the second time to the 
grade of captain, in the case of an officer of 
the Army, Air Force, or Marine Corps, or to 
the grade of lieutenant, in the case of an offi- 
cer of the Navy; or 
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(4) an officer whose discharge or transfer 
from an active status is required by law. 

(Added Pub. L. 85-861, §1(22)(B), Sept. 2, 1958, 72 
Stat. 1444, §1005; amended Pub. L. 93-586, §2, Jan. 
2, 1975, 88 Stat. 1920; Pub. L. 98-525, title V, 
§ 528(a), Oct. 19, 1984, 98 Stat. 2525; renumbered 
§12645 and amended Pub. L. 103-337, div. A, title 
XVI, §§1627, 1662(h)(2), 1675(d)(2), Oct. 5, 1994, 108 
Stat. 2962, 2996, 3018; Pub. L. 104-106, div. A, title 
XV, § 1501(a)(4), Feb. 10, 1996, 110 Stat. 495; Pub. 
L. 104-201, div. A, title V, § 544(b), Sept. 23, 1996, 
110 Stat. 2523.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1005 


50:1181(1) (as applicable 


Sept. 3, 1954, oh. 1257, 




to 50: 1194). 


§§102(1) (as applicable 




50:1194. 


to §204), 204. 68 Stat. 






1149, 1151. 



The word "subsequently" is omitted as surplusage. 
Amendments 

1996— Subsec. (b)(2). Pub. L. 104-201 Inserted "or a re- 
serve aetlve-status list" after "active-duty list". 

Subsec. (b)(3), (4). Pub. L. 104-106 made technical cor- 
rection to directory language of Pub. L. 103-337, §1627. 
See 1994 Amendment note below. 

1994— Pub. L. 103-337, § 1662(h)(2), renumbered section 
1005 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1675(d)(2), substituted 
"573, 1407, 1409, or 1411" for "337, 361, 363, 573, 837, 861, or 
863". 

Subsec. (b)(3), (4). Pub. L. 103-337, §1627, as amended 
by Pub. L. 104^106, added pars. (3) and (4). 

1984— Pub. L. 98-525 substituted "(a) Except as pro- 
vided in subsection (b), a reserve commissioned officer" 
for "A reserve commissioned officer, other than a com- 
missioned warrant officer,", struck out the comma be- 
fore "may", and added subsec. (b). 

1975 — Pub. L. 93-586 inserted reference to chapter 21 of 
title 14. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1627 and 1675(d)(2) of Pub. L. 
103-337 effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title. 

§ 12646. Commissioned officers: retention of after 
completing 18 or more, but less than 20, 
years of service 

(a) If on the date prescribed for the discharge 
or transfer from an active status of a reserve 
commissioned officer he is entitled to be cred- 
ited with at least 18, but less than 19, years of 
service computed under section 12732 of this 
title, he may not be discharged or transferred 
from an active status under chapter 573, 1407, or 
1409 of this title or chapter 21 of title 14, without 
his consent before the earlier of the following 
dates — 

(1) the date on which he is entitled to be 
credited with 20 years of service computed 
under section 12732 of this title; or 

(2) the third anniversary of the date on 
which he would otherwise be discharged or 
transferred from an active status. 



(b) If on the date prescribed for the discharge 
or transfer from an active status of a reserve 
commissioned officer he is entitled to be cred- 
ited with at least 19, but less than 20, years of 
service computed under section 12732 of this 
title, he may not be discharged or transferred 
from an active status under chapter 573, 1407, or 
1409 of this title or chapter 21 of title 14, without 
his consent before the earlier of the following 
dates — 

(1) the date on which he is entitled to be 
credited with 20 years of service computed 
under section 12732 of this title; or 

(2) the second anniversary of the date on 
which he would otherwise be discharged or 
transferred from an active status. 

(c) An officer who is retained in an active 
status under subsection (a) or (b) is an addi- 
tional number to those otherwise authorized. 

(d) Subsections (a) and (b) do not apply to — 

(1) officers who are discharged or transferred 
from an active status for physical disability, 
for cause, or because they have reached the 
age at which transfer from an active status or 
discharge is required by law; or 

(2) commissioned warrant officers. 

(e) (1) A reserve commissioned officer on active 
duty (other than for training) or full-time Na- 
tional Guard duty (other than full-time Na- 
tional Guard duty for training only) who, on the 
date on which the officer would otherwise be re- 
moved from an active status under section 6389, 
14513, or 14514 of this title or section 740 of title 
14, is within two years of qualifying for retire- 
ment under section 3911, 6323, or 8911 of this title 
may, in the discretion of the Secretary con- 
cerned and subject to paragraph (2), be retained 
on that duty for a period of not more than two 
years. 

(2) An officer may be retained on active duty 
or full-time National Guard duty under para- 
graph (1) only if— 

(A) at the end of the period for which the of- 
ficer is retained the officer will be qualified 
for retirement under section 3911, 6323, or 8911 
of this title; and 

(B) the officer will not, before the end of 
that period, reach the age at which transfer 
from an active status or discharge is required 
by this title or title 14. 

(3) An officer who is retained on active duty or 
full-time National Guard duty under this sec- 
tion may not be removed from an active status 
while on that duty. 

(Added Pub. L. 85-861, §1(22)(B), Sept. 2, 1958, 72 
Stat. 1444, §1006; amended Pub. L. 86-559, 
§1(3)(A), June 30, 1960, 74 Stat. 264; Pub. L. 
87-651, title I, §105, Sept. 7, 1962, 76 Stat. 508; 
Pub. L. 90-130, §1(4), Nov. 8, 1967, 81 Stat. 374; 
Pub. L. 93-586, §3, Jan. 2, 1975, 88 Stat. 1920; Pub. 
L. 96-322, §2, Aug. 4, 1980, 94 Stat. 1015; Pub. L. 
96-513, title V, §511(30), Dec. 12, 1980, 94 Stat. 
2922; renumbered §12646 and amended Pub. L. 
103-337, div. A, title XVI, §§ 1662(h)(2), 1675(d)(3), 
Oct. 5, 1994, 108 Stat. 2996, 3018.) 
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Historical and Revision Notes 
1958 Act 



Revised 
sectioTL 


Source (U.S. Code) 


Source (Statutes at Large) 


1006(a) 


50:1195(a) (less last 30 


Sept. 3, 1954, oh. 1257. 




words). 


§§102(1) (as applicable 


1006(b) 


50:1195(b) (less last 30 


to §205), 205. 307(c), 
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In subsections (a) and (b), the words "Notwithstand- 
ing- any other provisions of this chapter, except as pro- 
vided in sections 1265 and 1279 of this title" and "has 
been credited with, or" are omitted as surplusage. The 
words "entitled to be" in clause (1) are inserted for 
clarity. 

In subsection (e), the words "at the end of that pe- 
riod" are substituted for the word "then" for clarity. 
The words "before the end of that period" are sub- 
stituted for the word "earlier" for clarity. 

1962 Act 

The change reflects the repeal of section 611 of the 
Reserve Officer Personnel Act of 1954, ch. 1257 (68 Stat. 
1186), formerly section 1391 of title 50, and its restate- 
ment in section 787 of title 14 (see sections 5(2) and 36A 
of the Act of September 2, 1958, Pub. L. 85-861 (72 Stat. 
1547 and 1569)). 

Amendments 

1994— Pub. L. 103-337, § 1662(h)(2), renumbered section 
1006 of this title as this section. 

Subsecs. (a), (b). Pub. L. 103-337, § 1675(d)(3)(B), sub- 
stituted "573, 1407, or 1409" for "337, 361, 363, 573, 837, 
861, or 863". 

Pub. L. 103-337, § 1675(d)(3)(A), substituted "12732" for 
"1332" wherever appearing. 

Subsec. (e). Pub. L. 103-337, § 1675(d)(3)(C), added sub- 
sec, (e) and struck out former subsec. (e) which read as 
follows: "A reserve commissioned officer on active duty 
(other than for training) who, on the date on which he 
would otherwise be removed from an active status 
under section 3846, 3848, 3851, 3852, 6389, 6397, 6403, 6410, 
8846, 8848, 8851, or 8852 of this title or section 740 of title 
14, and who is within two years of qualifying for retire- 
ment under section 3911, 6323, or 8911 of this title, may, 
in the discretion of the Secretary concerned, be re- 
tained on active duty for a period of not more than two 
years, if at the end of that period he will be qualified 
for retirement under one of those sections and will not, 
before the end of that period, reach the age at which 
transfer from an active status or discharge is required 
by this title or title 14. An officer who is retained on 
active duty under this section may not be removed 
from an active status while he is on that duty. For offi- 
cers covered by section 3846, 3848, 3851, or 3852 of this 
title, the ages at which transfer from an active status 
or discharge is required are those set forth in section 
3843, 3844, or 3845 of this title, or section 21(e) of Public 
Law 85-861, as the case may be." 

1980— Subsec. (e). Pub. L. 96-513 substituted "Public 
Law 85-861" for "the Act enacting this section". 

Pub. L. 96-322 substituted "section 740 of title 14" for 
"section 787 of title 14". 

1975— Subsecs. (a), (b). Pub. L. 93-586, §3(1), inserted 
reference to chapter 21 of title 14. 

Subsec. (c). Pub. L. 93-586, §3(2), substituted "An offi- 
cer who is retained" for "An officer of the Army or the 
Air Force who is retained". 

Subsec. (e). Pub. L. 93-586, §3(3), substituted "dis- 
charge is required by this title or title 14" for "dis- 
charge is required by this title". 

1967 — Subsec. (e). Pub. L. 90-130 struck out references 
to sections 3847 and 8847 of this title. 

1962— Subsec. (e). Pub. L. 87—651 substituted "section 
787 of title 14" for "section 1391 of title 50". 



1960 — Subsec. (e). Pub. L. 86-559 struck out references 
to sections 3849 and 8849 of this title. 

Effective Date of 1994 Amendment 

Amendment by sections 1662(h)(2) and 1675(d)(3)(A) of 
Pub. L. 103-337 effective Dec. 1, 1994, except as other- 
wise provided, and amendment by section 1675(d)(3)(B), 
(C) of of Pub. L. 103-337 effective Oct. 1, 1996, see section 
1691 of Pub. L. 103-337, set out as an Effective Date note 
under section 10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

§ 12647. Commissioned officers: retention in ac- 
tive status while assigned to Selective Serv- 
ice System or serving as United States prop- 
erty and fiscal officers 

Notwithstanding chapters 573, 1407, and 1409 of 
this title, a reserve commissioned officer, other 
than a commissioned warrant officer, who is as- 
signed to the Selective Service System or who is 
a property and fiscal officer appointed, des- 
ignated, or detailed under section 708 of title 32, 
may be retained in an active status in that as- 
signment or position until he becomes 62 years 
of age. 

(Added Pub. L. 85-861, §1(22)(B), Sept. 2, 1958, 72 
Stat. 1445, §1007; amended Pub. L. 86-559, 
§1(3)(B), June 30, 1960, 74 Stat. 265; renumbered 
§12647 and amended Pub. L. 103-337, div. A, title 
XVI, §§ 1662(h)(2), 1675(d)(4), Oct. 5, 1994, 108 Stat. 
2996, 3018; Pub. L. 110-417, [div. A], title V, 
§ 514(a), Oct. 14, 2008, 122 Stat. 4441.) 
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The words "this title" are substituted for the words 
"this chapter", since the provisions of this title requir- 
ing transfer from an active status are based on the 
source statute for this section (the Reserve Officer Per- 
sonnel Act of 1954). 

Amendments 

2008— Pub. L. 110-417 substituted "62 years" for "60 
years". 

1994— Pub. L. 103-337, § 1675(d)(4), substituted "573, 
1407, and 1409" for "337, 363, 573, 837, and 863". 

Pub. L. 103-337, § 1662(h)(2), renumbered section 1007 of 
this title as this section. 

1960 — Pub. L. 86-559 inserted "or serving as United 
States property and fiscal officers" in section catch- 
line, and inserted provisions in text authorizing reten- 
tion of reserve commissioned officers who are property 
and fiscal officers, appointed, designated, or detailed 
under section 708 of title 32. 

Effective Date of 1994 Amendment 

Amendment by section 1675(d)(4) of Pub. L. 103-337 ef- 
fective Oct. 1, 1996, see section 1691(b)(1) of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

CHAPTER 1221— SEPARATION 

See. 

12681. Reserves: discharge authority. 

12682. Reserves: discharge upon becoming ordained 

minister of religion. 
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Sec. 

12683. Reserve officers: limitation on involuntary 

separation. 

12684. Reserves: separation for absence without au- 

thority or sentence to imprisonment. 

12685. Reserves separated for cause: character of 

discharge. 

12686. Reserves on active duty within two years of 

retirement eligibility: limitation on release 
from active duty. 

12687. Reserves under confinement by sentence of 

court-martial: separation after six months 
confinement. 

Amendments 

1996— Pub. L. 104-106, div. A, title V, § 563(a)(2)(B), 
Feb. 10, 1996, 110 Stat. 325, added item 12687. 

§ 12681. Reserves: discharge authority 

Subject to other provisions of this title, re- 
serve commissioned officers may be discharged 
at the pleasure of the President. Other Reserves 
may be discharged under regulations prescribed 
by the Secretary concerned. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2997.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1162(a) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

Implementation of Agreement on Restructuring of 
Army National Guard and Army Reserve 

Pub. L. 103-335, title VIII, §8129, Sept. 30, 1994, 108 
Stat. 2652, provided that: 

"(a) Finding. — Congress finds that the implementa- 
tion of the off-site agreement may result in the loss to 
the Armed Forces of military personnel who have sig- 
nificant military experience and expertise. 

"(b) Reassignment of Members. — (1) To the maxi- 
mum extent practicable, the Secretary of the Army 
shall ensure that members of the Armed Forces who 
would otherwise be separated from service as a result of 
the deactivation of military units of the Army Na- 
tional Guard and the Army Reserve under the off-site 
agreement be reassigned instead to units that are not 
being deactivated. 

"(2) The reassignment of a member under paragraph 
(1) shall not affect the grade or rank in grade of the 
member. 

"(c) Reports. — Not later than April 15 and October 15 
of each calendar year while the off-site agreement is in 
effect, the Secretary of the Army shall submit to the 
congressional defense committees a semi-annual report 
on the number of members of the Armed Forces who 
were reassigned under subsection (b)(1) during the pre- 
ceding six months. 
"(d) Definitions. — In this section: 

"(1) The term 'congressional defense committees' 
means the Committees on Armed Services and the 
Committees on Appropriations of the Senate and the 
House of Representatives. 

"(2) The term 'off-site agreement' means the agree- 
ment on the restructuring of the Army National 
Guard and the Army Reserve." 

Guard and Reserve Transition Initiatives 

Pub. L. 104-208, div. A, title I, § 101(b) [title VIII, 
§8050], Sept. 30, 1996, 110 Stat. 3009-71, 3009-99, provided 
that: "During the current fiscal year and hereafter, an- 
nual payments granted under the provisions of section 



4416 of the National Defense Authorization Act for Fis- 
cal Year 1993 (Public Law 102-484; 106 Stat. 2714) [set out 
below] shall be made from appropriations in this Act 
[Pub. L. 104-208] which are available for the pay of re- 
serve component personnel." 

Similar provisions were contained in the following 
prior appropriation acts: 

Pub. L. 104-61, title VIII, §8061, Dec. 1, 1995, 109 Stat. 
664. 

Pub. L. 103-335, title VIII, §8073, Sept. 30, 1994, 108 
Stat. 2635. 

Pub. L. 103-139, title VIII, §8087, Nov. 11, 1993, 107 
Stat. 1459. 

Pub. L. 102-484, div. D, title XLIV, subtitle B, Oct. 23, 
1992, 106 Stat. 2712, as amended by Pub. L. 103-35, title 
II, §202(a)(17), May 31, 1993, 107 Stat. 102; Pub. L. 103-160, 
div. A, title V, §561(f)(l)-(3), Nov. 30, 1993, 107 Stat. 1667, 
1668; Pub. L. 103-337, div. A, title V, § 518(a), (b), Oct. 5, 
1994, 108 Stat. 2754; Pub. L. 104-106, div. A, title XV, 
§ 1501(d)(3), Feb. 10, 1996, 110 Stat. 500; Pub. L. 105-261, 
div. A, title V, §561(0, (m), Oct. 17, 1998, 112 Stat. 2026; 
Pub. L. 106-398, §1 [[div. A], title V, §571(Z), (m)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-135; Pub. L. 107-107, div. A, 
title X, § 1048(h)(2), Dec. 28, 2001, 115 Stat. 1229, provided 
that: 

"SEC. 4411. FORCE REDUCTION TRANSITION PE- 
RIOD DEFINED. 
"In this subtitle [subtitle B (§§4411-4422) of title XLIV 
of div. D of Pub. L. 102-484], the term 'force reduction 
transition period' means the period beginning on Octo- 
ber 1, 1991, and ending on December 31, 2001. 

"SEC. 4412. MEMBER OF SELECTED RESERVE DE- 
FINED. 

"In this subtitle, the term 'member of the Selected 
Reserve' means — 

"(1) a member of a unit in the Selected Reserve of 
the Ready Reserve; and 

"(2) a Reserve designated pursuant to section 268(b) 
[see 10143(a)] of title 10, United States Code, who is 
assigned to an authorized position the performance of 
the duties of which qualify the member for basic pay 
or compensation for inactive-duty training or both. 

"SEC. 4413. RESTRICTION ON RESERVE FORCE RE- 
DUCTION. 

"(a) In General. — During the force reduction transi- 
tion period, a member of the Selected Reserve may not 
be involuntarily discharged from a reserve component 
of the Armed Forces, or involuntarily transferred from 
the Selected Reserve, before the Secretary of Defense 
has prescribed and implemented regulations that gov- 
ern the treatment of members of the Selected Reserve 
assigned to such units and members of the Selected Re- 
serve that are being subjected to such actions and a 
copy of such regulations has been transmitted to the 
Committees on Armed Services of the Senate and 
House of Representatives. 

"(b) Savings Provision. — Subsection (a) shall not 
apply to actions completed before the date of the en- 
actment of this Act [Oct. 23, 1992]. 

"SEC. 4414. TRANSITION PLAN REQUIREMENTS. 

"(a) Purpose of Plan. — The purpose of the regula- 
tions referred to in section 4413 shall be to ensure that 
the members of the Selected Reserve are treated with 
fairness, with respect for their service to their country, 
and with attention to the adverse personal conse- 
quences of Selected Reserve unit inactivations, invol- 
untary discharges of such members from the reserve 
components of the Armed Forces, and involuntary 
transfers of such members from the Selected Reserve. 
"(b) Scope of Plan. — The regulations shall include — 
"(1) such provisions as are necessary to implement 
the provisions of this subtitle and the amendments 
made by this subtitle; and 

"(2) such other policies and procedures for the re- 
cruitment of personnel for service in the Selected Re- 
serve of the Ready Reserve, and for the reassignment, 
retraining, separation, and retirement of members of 
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the Selected Reserve, as are appropriate for satisfy- 
ing the needs of the Selected Reserve together with 
the purpose set out in subsection (a). 
"(c) Minimum Requirements for Plan. — The regula- 
tions shall include the following: 

"(1) The giving of a priority for enrollment in, or 
reassignment to, Selected Reserve units not being in- 
activated to — 

"(A) personnel being separated from active-duty 
or full-time National Guard duty; and 

"(B) members of the Selected Reserve whose units 
are inactivated. 

"(2) The giving of a priority to such personnel for 
transfer among the reserve components of the Armed 
Forces in order to facilitate reassignment to such 
units. 

"(3) A requirement that the Secretaries of the mili- 
tary departments take diligent actions to ensure that 
members of the reserve components of the Armed 
Forces are informed in easily understandable terms 
of the rights and benefits conferred upon such person- 
nel by this subtitle, by the amendments made by this 
subtitle, and by such regulations. 

"(4) Such other protections, preferences, and bene- 
fits as the Secretary of Defense considers appro- 
priate. 

"(d) Uniform Applicability. — The regulations shall 
apply uniformly to the Army, Navy, Air Force, and Ma- 
rine Corps. 

"SEC. 4415. INAPPLICABILITY TO CERTAIN DIS- 
CHARGES AND TRANSFERS. 
"The protections, preferences, and benefits provided 
for in regulations prescribed in accordance with this 
subtitle do not apply with respect to a member of the 
Selected Reserve who is discharged from a reserve com- 
ponent of the Armed Forces or is transferred from the 
Selected Reserve to another category of the Ready Re- 
serve, to the Standby Reserve, or to the Retired Re- 
serve — 

"(1) at the request of the member unless such re- 
quest was made and approved under a provision of 
this subtitle or section 12731a of title 10, United 
States Code (as added by section 441V); 

"(2) because the member no longer meets the quali- 
fications for membership in the Selected Reserve set 
forth in any provision of law as in effect on the day 
before the date of the enactment of this Act [Oct. 23, 
1992]; 

"(3) under adverse conditions, as characterized by 
the Secretary of the military department concerned; 
or 

"(4) if the member — 

"(A) is immediately eligible for retired pay based 
on military service under any provision of law; 

"(B) is serving as a military technician, as de- 
fined in section 8401(30) of title 5, United States 
Code, and would be immediately eligible for an un- 
reduced annuity under the provisions of subchapter 
III of chapter 83 of such title, relating to the Civil 
Service Retirement and Disability System, or the 
provisions of chapter 84 of such title, relating to 
the Federal Employees' Retirement System; or 

"(C) is eligible for separation pay under section 
1174 of title 10, United States Code. 
"SEC. 4416. FORCE REDUCTION PERIOD RETIRE- 
MENTS. 

"(a) Temporary Special Authority for Elimination 
of Officers From Active Status. — (1) During the force 
reduction transition period, the Secretary of the Army 
and the Secretary of the Air Force may, whenever the 
Secretary determines that such action is necessary, 
convene a board to recommend an appropriate number 
of officers in the reserve components of the Army or 
the Air Force, as the case may be, who (A) have met 
the age and service requirements specified in section 
12731 of title 10, United States Code, for entitlement to 
retired pay for nonregular service except for not being 
at least 60 years of age, or (B) are immediately eligible 
for retired pay based on military service under any pro- 
vision of law, for elimination from an active status. 



"(2) An officer who is to be eliminated from an active 
status under this section, shall, if qualified, be given an 
opportunity to request transfer to the appropriate Re- 
tired Reserve and, if the officer requests it, shall be so 
transferred. If the officer is not transferred to the Re- 
tired Reserve, the officer shall, in the discretion of the 
Secretary concerned, be transferred to the appropriate 
inactive status list or be discharged. 

"(3) A member of the Army National Guard of the 
United States or the Air National Guard of the United 
States may not be eliminated from an active status 
under this section without the consent of the Governor 
or other appropriate authority of the State or terri- 
tory, Puerto Rico, or the District of Columbia, which- 
ever is concerned. 

"(b) Temporary Special Authority. — During the 
force reduction transition period, the Secretary con- 
cerned may grant a member of the Selected Reserve 
under the age of 60 years the annual payments provided 
for under this section if— 

"(1) as of October 1, 1991, that member has com- 
pleted at least 20 years of service computed under 
section 1332 of title 10, United States Code, or after 
that date and before the end of the force reduction 
transition period, such member completes 20 years of 
service computed under that section or section 12732; 

"(2) the member satisfies the requirements of para- 
graphs (3) and (4) of section 1331(a) or 12731(a) of title 
10, United States Code; and 

"(3) the member applies for transfer to the Retired 
Reserve. 

"(c) [Repealed. Pub. L. 103-160, div. A, title V, 
§ 561(f)(2)(B), Nov. 30, 1993, 107 Stat. 1667.] 

"(d) Annual Payment Period. — An annual payment 
granted to a member under this section shall be paid 
for a period of years prescribed by the Secretary con- 
cerned, except that if the member attains 60 years of 
age during that period the entitlement to the annual 
payment shall terminate on the member's 60th birth- 
day. A period prescribed for purposes of this subsection 
may not be less than one year nor more than five years. 

"(e) Computation of Annual Payment. — (1) The an- 
nual payment for a member shall be equal to the 
amount determined by multiplying the product of 12 
and the applicable percent under paragraph (2) by the 
monthly basic pay to which the member would be enti- 
tled if the member were serving on active duty as of 
the date the member is transferred to the Retired Re- 
serve. 

"(2)(A) Subject to subparagraph (B) the percent appli- 
cable to a member for purposes of paragraph (1) is 5 per- 
cent plus 0.5 percent for each full year of service, com- 
puted under section 12732 of title 10, United States 
Code, that a member has completed in excess of 20 
years before transfer to the Retired Reserve. 

"(B) The maximum percent applicable under this 
paragraph is 10 percent. 

"(3) In the case of a member who will attain 60 years 
of age during the 12-month period following the date on 
which an annual payment is due, the payment shall be 
paid on a prorated basis of one-twelfth of the annual 
payment for each full month between the date on which 
the payment is due and the date on which the member 
attains age 60. 

"(f) Applicability Subject to Needs of the Serv- 
ice. — (1) Subject to regulations prescribed by the Sec- 
retary of Defense, the Secretary concerned may limit 
the applicability of this section to any category of per- 
sonnel defined by the Secretary concerned in order to 
meet a need of the armed force under the jurisdiction 
of the Secretary concerned to reduce the number of 
members in certain grades, the number of members 
who have completed a certain number of years of serv- 
ice, or the number of members who possess certain 
military skills or are serving in designated competitive 
categories. 

"(2) A limitation under paragraph (1) shall be consist- 
ent with the purpose set forth in section 4414(a). 

"(g) Nonduplication OF Benefits. — A member trans- 
ferred to the Retired Reserve under the authority of 
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section 12731a of title 10, United States Code (as added 
by section 4417), may not be paid annual payments 
under this section. 

"(h) Funding. — To the extent provided in appropria- 
tions Acts, payments under this section in a fiscal year 
shall be made out of amounts available to the Depart- 
ment of Defense for that fiscal year for the pay of re- 
serve component personnel. 

"SEC. 4417. RETIREMENT WITH 15 YEARS OF SERV- 
ICE. 

"(a) Authority. — [Enacted section 1331a [now 12731a] 
of this title.] 

"(b) Clerical Amendment. — [Amended analysis of 
chapter 67 [now 1223] of this title.] 

"SEC. 4418. SEPARATION PAY. 

"(a) Eligibility. — Subject to section 4415, a member 
of the Selected Reserve who, after completing at least 
6 years of service computed under section 12732 of title 
10, United States Code, and before completing 15 years 
of service computed under that section, is involuntarily 
discharged from a reserve component of the Armed 
Forces or is involuntarily transferred from the Se- 
lected Reserve during the force reduction transition pe- 
riod is entitled to separation pay. 

"(b) Amount op Separation Pay. — (1) The amount of 
separation pay which may be paid to a person under 
this section is 15 percent of the product of— 

"(A) the years of service credited to that person 

under section 12733 of title 10, United States Code; 

and 

"(B) 62 times the daily equivalent of the monthly 
basic pay to which the person would have been enti- 
tled had the person been serving on active duty at the 
time of the person's discharge or transfer. 
"(2) In the case of a person who receives separation 
pay under this section and who later receives basic pay, 
compensation for inactive duty training, or retired pay 
under any provision of law, such basic pay, compensa- 
tion, or retired pay, as the case may be, shall be re- 
duced by 75 percent until the total amount withheld 
through such reduction equals the total amount of the 
separation pay received by that person under this sec- 
tion. 

"(c) Relationship to Other Service-Related Pay. — 
Subsections (g) and (h) of section 1174 of title 10, United 
States Code, shall apply to separation pay under this 
section. 

"(d) Regulations. — The Secretary of Defense shall 
prescribe regulations, which shall be uniform for the 
Army, Navy, Air Force, and Marine Corps, for the ad- 
ministration of this section. 

"SEC. 4419. WAIVER OF CONTINUED SERVICE RE- 
QUIREMENT FOR CERTAIN RESERVISTS FOR 
MONTGOMERY GI BILL BENEFITS, 
"(a) Chapter 106. — [Amended section 2133(b)(1) [now 
16133(b)(1)] of this title.] 

"(b) Chapter 30.— [Amended section 3012(b)(1)(B) of 
Title 38, Veterans' Benefits.] 

"SEC. 4420. COMMISSARY AND EXCHANGE PRIVI- 
LEGES. 

"The Secretary of Defense shall prescribe regulations 
to authorize a person who involuntarily ceases to be a 
member of the Selected Reserve during the force reduc- 
tion transition period to continue to use commissary 
and exchange stores in the same manner as a member 
of the Selected Reserve for a period of two years begin- 
ning on the later of — 

"(1) the date on which that person ceases to be a 

member of the Selected Reserve; or 

"(2) the date of the enactment of this Act [Oct. 23, 

1992]. 

"SEC. 4421. APPLICABILITY AND TERMINATION OF 
BENEFITS. 

"(a) Applicability Subject to Needs of the Serv- 
ice. — (1) Subject to regulations prescribed by the Sec- 
retary of Defense, the Secretary of the military depart- 
ment concerned may limit the applicability of a benefit 



provided under sections 4418 through 4420 to any cat- 
egory of personnel defined by the Secretary concerned 
in order to meet a need of the armed force under the ju- 
risdiction of the Secretary concerned to reduce the 
number of members in certain grades, the number of 
members who have completed a certain number of 
years of service, or the number of members who possess 
certain military skills or are serving in designated 
competitive categories. 

"(2) A limitation under paragraph (1) shall be consist- 
ent with the purpose set forth in section 4414(a). 

"(b) Inapplicability to Certain Separations and 
Reassignments. — Sections 4418 through 4420 do not 
apply with respect to personnel who cease to be mem- 
bers of the Selected Reserve under adverse conditions, 
as characterized by the Secretary of the military de- 
partment concerned. 

"(c) Termination of Benefits. — The eligibility of a 
member of a reserve component of the Armed Forces 
(after having involuntarily ceased to be a member of 
the Selected Reserve) to receive benefits and privileges 
under sections 4418 through 4420 terminates upon the 
involuntary separation of such member from the 
Armed Forces under adverse conditions, as character- 
ized by the Secretary of the military department con- 
cerned. 

"SEC. 4422. READJUSTMENT BENEFITS FOR CER- 
TAIN VOLUNTARILY SEPARATED MEMBERS OF 
THE RESERVE COMPONENTS. 

"(a) Special Separation Benefits. — [Amended sec- 
tion 1174a of this title.] 

"(b) Voluntary Separation Incentive. — [Amended 
section 1175 of this title.]" 

[Section 518(c) of Pub. L. 103-337 provided that: "The 
amendments made by this section [amending section 
4416 of Pub. L. 102-484, set out above] shall apply only 
to payments to a member of the Armed Forces under 
subsection (b) of section 4416 of the Defense Conversion, 
Reinvestment, and Transition Assistance Act of 1992 
(division D of Public Law 102-484) that are granted by 
the Secretary of Defense to that member after the date 
of the enactment of this Act [Oct. 5, 1994]."] 

§ 12682. Reserves: discharge upon becoming or- 
dained minister of religion 

Under regulations to be prescribed by the Sec- 
retary of Defense, a Reserve who becomes a reg- 
ular or ordained minister of religion is entitled 
upon his request to a discharge from his reserve 
enlistment or appointment. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2997.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1162(b) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

§ 12683. Reserve officers: limitation on involun- 
tary separation 

(a) An officer of a reserve component who has 
at least five years of service as a commissioned 
officer may not be separated from that compo- 
nent without his consent except — 

(1) under an approved recommendation of a 
board of officers convened by an authority des- 
ignated by the Secretary concerned; or 

(2) by the approved sentence of a court-mar- 
tial. 

(b) Subsection (a) does not apply to any of the 
following: 

(1) A separation under section 12684, 14901, or 
14907 of this title. 

(2) A dismissal under section 1161(a) of this 
title. 
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(3) A transfer under section 12213, 12214, 
14514, or 14515 of this title. 

(4) A separation of an officer who is in an in- 
active status in the Standby Reserve and who 
is not qualified for transfer to the Retired Re- 
serve or is qualified for transfer to the Retired 
Reserve and does not apply for such a transfer. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2997; amended 
Pub. L. 105-85, div. A, title V, §516, Nov. 18, 1997, 
111 Stat. 1733; Pub. L. 105-261, div. A, title X, 
§ 1069(a)(8), Oct. 17, 1998, 112 Stat. 2136.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1163(a) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

Amendments 

1998— Subsec. (b)(2). Pub. L. 105-261 substituted a pe- 
riod for "; or" at end. 

1997— Subsec. (b). Pub. L. 105-85, § 516(a)(1), substi- 
tuted "apply to any of the following:" for "apply — " in 
introductory provisions. 

Subsec. (b)(1). Pub. L. 105-85, § 516(b)(1), (2), sub- 
stituted "A" for "to a" and "title." for "title;". 

Subsec. (b)(2). Pub. L. 105-85, § 516(b)(3), which di- 
rected substitution of a period for "; and" at end of 
par. (2), could not be executed because "; and" did not 
appear in par. (2). 

Pub. L. 105-85, §516(b)(l), substituted "A" for "to a". 

Subsec. (b)(3). Pub. L. 105-85, § 516(b)(1), substituted 
"A" for "to a". 

Subsec. (b)(4). Pub. L. 105-85, § 516(a)(2), added par. (4). 

§ 12684. Reserves: separation for absence without 
authority or sentence to imprisonment 

The President or the Secretary concerned may 
drop from the rolls of the armed force concerned 
any Reserve — 

(1) who has been absent without authority 
for at least three months; 

(2) who may be separated under section 12687 
of this title by reason of a sentence to confine- 
ment adjudged by a court-martial; or 

(3) who is sentenced to confinement in a 
Federal or State penitentiary or correctional 
institution after having been found guilty of 
an offense by a court other than a court-mar- 
tial or other military court, and whose sen- 
tence has become final. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2998; amended 
Pub. L. 104-106, div. A, title V, § 563(b)(2), Feb. 10, 
1996, 110 Stat. 325.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1163(b) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

Amendments 

1996— Pub. L. 104-106 struck out "or" at end of par. 
(1), added par. (2), and redesignated former par. (2) as 
(3). 

§ 12685. Reserves separated for cause: character 
of discharge 

A member of a reserve component who is sepa- 
rated for cause, except under section 12684 of 
this title, is entitled to a discharge under honor- 
able conditions unless — 



(1) the member is discharged under condi- 
tions other than honorable under an approved 
sentence of a court-martial or under the ap- 
proved findings of a board of officers convened 
by an authority designated by the Secretary 
concerned; or 

(2) the member consents to a discharge 
under conditions other than honorable with a 
waiver of proceedings of a court-martial or a 
board. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2998.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1163(c) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

§ 12686. Reserves on active duty within two years 
of retirement eligibility: limitation on release 
from active duty 

(a) Limitation. — Under regulations to be pre- 
scribed by the Secretary concerned, which shall 
be as uniform as practicable, a member of a re- 
serve component who is on active duty (other 
than for training) and is within two years of be- 
coming eligible for retired pay or retainer pay 
under a purely military retirement system 
(other than the retirement system under chap- 
ter 1223 of this title), may not be involuntarily 
released from that duty before he becomes eligi- 
ble for that pay, unless the release is approved 
by the Secretary. 

(b) Waiver. — With respect to a member of a re- 
serve component who is to be ordered to active 
duty (other than for training) under section 
12301 of this title pursuant to an order to active 
duty that specifies a period of less than 180 days 
and who (but for this subsection) would be cov- 
ered by subsection (a), the Secretary concerned 
may require, as a condition of such order to ac- 
tive duty, that the member waive the applicabil- 
ity of subsection (a) to the member for the pe- 
riod of active duty covered by that order. In car- 
rying out this subsection, the Secretary con- 
cerned may require that a waiver under the pre- 
ceding sentence be executed before the period of 
active duty begins. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(i)(l), Oct. 5, 1994, 108 Stat. 2998; amended 
Pub. L. 104-201, div. A, title V, §533, Sept. 23, 
1996, 110 Stat. 2520; Pub. L. 108-375, div. A, title 
V, §522, Oct. 28, 2004, 118 Stat. 1888.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1163(d) of this title, prior to repeal by 
Pub. L. 103-337, §1662(i)(2). 

Amendments 

2004— Subsec. (a). Pub. L. 108-375 inserted "(other 
than the retirement system under chapter 1223 of this 
title)" after "retirement system". 

1996 — Pub. L. 104-201 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

§ 12687. Reserves under confinement by sentence 
of court-martial: separation after six months 
confinement 

Except as otherwise provided in regulations 
prescribed by the Secretary of Defense, a Re- 
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serve sentenced by a court-martial to a period of 
confinement for more than six months may be 
separated from that Reserve's armed force at 
any time after the sentence to confinement has 
become final under chapter 47 of this title and 
the Reserve has served in confinement for a pe- 
riod of six months. 

(Added Pub. L. 104-106, div. A, title V, 
§ 563(a)(2)(A), Feb. 10, 1996, 110 Stat. 325.) 

CHAPTER 1223— RETIRED PAY FOR NON- 
REGULAR SERVICE 

Sec. 

12731. Age and service requirements. 

12731a. Temporary special retirement qualification 
authority. 

12731b. Special rule for members with physical dis- 
abilities not incurred in line of duty. 

12732. Entitlement to retired pay: computation of 

years of service. 

12733. Computation of retired pay: computation of 

years of service. 

12734. Time not creditable toward years of service. 

12735. Inactive status list. 

12736. Service credited for retired pay benefits not 

excluded for other benefits. 

12737. Limitation on active duty. 

12738. Limitations on revocation of retired pay. 

12739. Computation of retired pay. 

12740. Eligibility: denial upon certain punitive dis- 

charges or dismissals. 

12741. Retirement for service In an active status 

performed in the Selected Reserve of the 
Ready Reserve after eligibility for regular 
retirement. 

Amendments 

2009— Pub. L. 111-84, div. A, title VI, § 643(e)(2), Oct. 28, 
2009, 123 Stat. 2367, substituted "Retirement for service 
in an active status performed in the Selected Reserve 
of the Ready Reserve after eligibility for regular retire- 
ment" for "Retirement from active reserve service per- 
formed after regular retirement" In item 12741. 

2000— Pub. L. 106-398, §1 [[div. A], title VI, § 653(a)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-165, added item 12741. 

1999— Pub. L. 106-65, div. A, title VI, § 653(b)(2), Oct. 5, 
1999, 113 Stat. 667, added Item 12731b. 

1996— Pub. L. 104-106, div. A, title VI, § 632(a)(2), Feb. 
10, 1996, 110 Stat. 365, added item 12740. 

1994— Pub. L. 103-337, div. A, title XVI, §1662(j)(l), Oct. 
5, 1994, 108 Stat. 2998, renumbered chapter 67 of this 
title as this chapter and amended analysis generally, 
renumbering items 1331 to 1338 as Items 12731 to 12738, 
respectively, substituting "Entitlement to retired pay: 
computation of years of service" for "Computation of 
years of service in determining entitlement to retired 
pay" In Item 12732 and "Computation of retired pay: 
computation of years of service" for "Computation of 
years of service in computing retired pay" in item 
12733, and adding item 12739. 

1992— Pub. L. 102-484, div. D, title XLIV, § 4417(b), Oct. 
23, 1992, 106 Stat. 2717, added Item 1331a. 

1986— Pub. L. 99-348, title III, § 304(b)(1), July 1, 1986, 
100 Stat. 703, added item 1338. 

§ 12731. Age and service requirements 

(a) Except as provided in subsection (c), a per- 
son is entitled, upon application, to retired pay 
computed under section 12739 of this title, if the 
person — 

(1) has attained the eligibility age applicable 
under subsection (f) to that person; 

(2) has performed at least 20 years of service 
computed under section 12732 of this title; 

(3) in the case of a person who completed the 
service requirements of paragraph (2) before 



April 25, 2005, performed the last six years of 
qualifying service while a member of any cat- 
egory named in section 12732(a)(1) of this title, 
but not while a member of a regular compo- 
nent, the Fleet Reserve, or the Fleet Marine 
Corps Reserve, except that in the case of a per- 
son who completed the service requirements of 
paragraph (2) before October 5, 1994, the num- 
ber of years of such qualifying service under 
this paragraph shall be eight; and 

(4) is not entitled, under any other provision 
of law, to retired pay from an armed force or 
retainer pay as a member of the Fleet Reserve 
or the Fleet Marine Corps Reserve. 

(b) Application for retired pay under this sec- 
tion must be made to the Secretary of the mili- 
tary department, or the Secretary of Homeland 
Security, as the case may be, having jurisdic- 
tion at the time of application over the armed 
force in which the applicant is serving or last 
served. 

(c) (1) A person who, before August 16, 1945, was 
a Reserve of an armed force, or a member of the 
Army without component or other category cov- 
ered by section 12732(a)(1) of this title except a 
regular component, is not eligible for retired 
pay under this chapter unless — 

(A) the person performed active duty during 
World War I or World War II; or 

(B) the person performed active duty (other 
than for training) during the Korean conflict, 
the Berlin crisis, or the Vietnam era. 

(2) In this subsection: 

(A) The term "World War I" means the pe- 
riod beginning on April 6, 1917, and ending on 
November 11, 1918. 

(B) The term "World War II" means the pe- 
riod beginning on September 9, 1940, and end- 
ing on December 31, 1946. 

(C) The term "Korean conflict" means the 
period beginning on June 27, 1950, and ending 
on July 27, 1953. 

(D) The term "Berlin crisis" means the pe- 
riod beginning on August 14, 1961, and ending 
on May 30, 1963. 

(E) The term "Vietnam era" means the pe- 
riod beginning on August 5, 1964, and ending 
on March 27, 1973. 

(d) The Secretary concerned shall notify each 
person who has completed the years of service 
required for eligibility for retired pay under this 
chapter. The notice shall be sent, in writing, to 
the person concerned within one year after the 
person completes that service. The notice shall 
include notice of the elections available to such 
person under the Survivor Benefit Plan estab- 
lished under subchapter II of chapter 73 of this 
title and the Supplemental Survivor Benefit 
Plan established under subchapter III of that 
chapter, and the effects of such elections. 

(e) Notwithstanding section 8301 of title 5, the 
date of entitlement to retired pay under this 
section shall be the date on which the require- 
ments of subsection (a) have been completed. 

(f) (1) Subject to paragraph (2), the eligibility 
age for purposes of subsection (a)(1) is 60 years 
of age. 

(2)(A) In the case of a person who as a member 
of the Ready Reserve serves on active duty or 
performs active service described in subpara- 
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graph (B) after January 28, 2008, the eligibility 
age for purposes of subsection (a)(1) shall be re- 
duced below 60 years of age by three months for 
each aggregate of 90 days on which such person 
so performs in any fiscal year after such date, 
subject to subparagraph (C). A day of duty may 
be included in only one aggregate of 90 days for 
purposes of this subparagraph. 

(B) (i) Service on active duty described in this 
subparagraph is service on active duty pursuant 
to a call or order to active duty under a provi- 
sion of law referred to in section 101(a)(13)(B) or 
under section 12301(d) of this title. Such service 
does not include service on active duty pursuant 
to a call or order to active duty under section 
12310 of this title. 

(ii) Active service described in this subpara- 
graph is also service under a call to active serv- 
ice authorized by the President or the Secretary 
of Defense under section 502(f) of title 32 for pur- 
poses of responding to a national emergency de- 
clared by the President or supported by Federal 
funds. 

(iii) If a member described in subparagraph (A) 
is wounded or otherwise injured or becomes ill 
while serving on active duty pursuant to a call 
or order to active duty under a provision of law 
referred to in the first sentence of clause (i) or 
in clause (ii), and the member is then ordered to 
active duty under section 12301(h)(1) of this title 
to receive medical care for the wound, injury, or 
illness, each day of active duty under that order 
for medical care shall be treated as a continu- 
ation of the original call or order to active duty 
for purposes of reducing the eligibility age of 
the member under this paragraph. 

(C) The eligibility age for purposes of sub- 
section (a)(1) may not be reduced below 50 years 
of age for any person under subparagraph (A). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 102, §1331; Pub. 
L. 85-704, Aug. 21, 1958, 72 Stat. 702; Pub. L. 
85-861, § 33(a)(8), Sept. 2, 1958, 72 Stat. 1564; Pub. 
L. 89-652, §1, Oct. 14, 1966, 80 Stat. 902; Pub. L. 
90-485, §2, Aug. 13, 1968, 82 Stat. 754; Pub. L. 
95-397, title II, §206, Sept. 30, 1978, 92 Stat. 847; 
Pub. L. 96-513, title V, §511(47), Dec. 12, 1980, 94 
Stat. 2924; Pub. L. 98-94, title IX, § 924(a), Sept. 
24, 1983, 97 Stat. 644; Pub. L. 101-189, div. A, title 
XIV, § 1404(b)(1), Nov. 29, 1989, 103 Stat. 1586; re- 
numbered §12731 and amended Pub. L. 103-337, 
div. A, title VI, §636, title XVI, §1662(j)(l), Oct. 
5, 1994, 108 Stat. 2790, 2999; Pub. L. 104-106, div. A, 
title XV, §1501(b)(20), Feb. 10, 1996, 110 Stat. 497; 
Pub. L. 105-261, div. A, title V, §561(n)(l), Oct. 17, 
1998, 112 Stat. 2026; Pub. L. 106-398, §1 [[div. A], 
title V, §571(n)(l)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-135; Pub. L. 107-296, title XVII, § 1704(b)(1), 
Nov. 25, 2002, 116 Stat. 2314; Pub. L. 107-314, div. 
A, title VI, § 631(a), (b), Dec. 2, 2002, 116 Stat. 
2571, 2572; Pub. L. 108-375, div. A, title V, § 501(f), 
Oct. 28, 2004, 118 Stat. 1874; Pub. L. 109-364, div. 
A, title X, §1071(a)(40), Oct. 17, 2006, 120 Stat. 
2400; Pub. L. 110-181, div. A, title VI, § 647(a), Jan. 
28, 2008, 122 Stat. 160; Pub. L. 111-84, div. A, title 
X, §1073(a)(35), Oct. 28, 2009, 123 Stat. 2474; Pub. 
L. 111-383, div. A, title VI, §633, Jan. 7, 2011, 124 
Stat. 4240.) 



Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1331(a) 

1331(b) 
1331(c) 


10:1036a(a) (less last pro- 
viso). 

10:1036d (1st sentence). 
34:440i(a) (less last pro- 
viso). 
34:4401 (1st sentence). 
10:1036a(d). 
34:440i(d). 

10:1036a(a) (last proviso). 
34:440i(a) (last proviso). 


June 29, 1948, ch. 708, 
§§302(a), (d), 305 (1st 
sentence). 62 Stat. 
1087-1089: July 12. 1952, 
ch. 698, 66 Stat. 590. 



In subsection (a), the words "is entitled" are sub- 
stituted for the words "shall * * * be granted". The 
words "in the status of a commissioned officer, warrant 
officer, flight officer, or enlisted person" and the ref- 
erences to reserve components are omitted as surplus- 
age. Reference to the Army and the Air Force without 
component is inserted, since the words "reserve compo- 
nent", as used in 10:1036a(a), include all members of the 
Army and the Air Force except members of the regular 
components thereof. The words "service, computed 
under section 1332 of this title" are substituted for the 
words "satisfactory Federal service" to make it clear 
that some service that is not normally covered by the 
latter term may be counted in determining rights to re- 
tired pay under this chapter. Section 311 of the source 
statute, which made title III of that act applicable to 
the Coast Guard, was expressly repealed by the Act of 
August 4, 1949, ch. 393, §20, 63 Stat. 565, the act which 
codified Title 14 of the United States Code. 14 U.S.C. 
755(e) provides for Coast Guard Reservists the same re- 
tirement benefits as those prescribed by law for the 
Naval Reserve, and, for this purpose, confers upon the 
Secretary of the Treasury the same authority as that 
conferred upon the Secretary of the Navy, when the 
Coast Guard is operating under the Treasury Depart- 
ment. Accordingly, the revised chapter is made ex- 
pressly applicable to the Coast Guard. 

In subsection (c), the words "the Army without com- 
ponent or other category covered by section 1332(a)(1) 
of this title" are inserted, since the words "reserve 
component", as used in 10:1036a(a), also cover members 
without component and members of the other special 
categories listed. The words "annual training duty, or 
attendance at a school designated as a service school 
by law or by the Secretary of the appropriate military 
department" are inserted since the words "active Fed- 
eral service", as used in 10:1036a(a), also cover the addi- 
tional service listed. The words "active duty" are sub- 
stituted for the words "active Federal service" for uni- 
formity. 

1958 Act 

The change makes clear that in the determination of 
eligibility for retired pay for non-regular service, the 
service of a Regular serving in a temporary grade (that 
is, without component) may not be counted. See opin- 
ion of the Judge Advocate General of the Army, JAGA 
1957/4463, May 13, 1957. 

Amendments 

2011— Subsec. (f)(2)(B)(iii). Pub. L. 111-383 added cl. 
(iii). 

2009— Subsec. (f)(2)(A). Pub. L. 111-84 substituted 
"January 28, 2008" for "the date of the enactment of 
the National Defense Authorization Act for Fiscal Year 
2008". 

2008— Subsec. (a)(1). Pub. L. 110-181, § 647(a)(1), added 
par. (1) and struck out former par. (1) which read as fol- 
lows: "is at least 60 years of age;". 

Subsec. (f). Pub. L. 110-181, § 647(a)(2), added subsec. 
(f). 

2006— Subsec. (a)(3). Pub. L. 109-364 substituted "be- 
fore April 25, 2005" for "before the end of the 180-day pe- 
riod beginning on the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 2005". 
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2004— Subsec. (a)(3). Pub. L. 108-375 inserted after par. 
(3) designation "in the case of a person who completed 
the service requirements of paragraph (2) before the 
end of the 180-day period beginning on the date of the 
enactment of the National Defense Authorization Act 
for Fiscal Year 2005,". 

2002— Subsec. (a)(3). Pub. L. 107-314, § 631(a), sub- 
stituted "six years" for "eight years" and inserted be- 
fore semicolon ", except that in the case of a person 
who completed the service requirements of paragraph 
(2) before October 5, 1994, the number of years of such 
qualifying service under this paragraph shall be eight". 

Subsec. (b). Pub. L. 107-296 substituted "of Homeland 
Security" for "of Transportation". 

Subsec. (f). Pub. L. 107-314, § 631(b), struck out subsec. 
(f) which read as follows: "In the case of a person who 
completes the service requirements of subsection (a)(2) 
during the period beginning on October 5, 1994, and end- 
ing on December 31, 2001, the provisions of subsection 
(a)(3) shall be applied by substituting 'the last six 
years' for 'the last eight years'." 

2000— Subsec. (f). Pub. L. 106-398 substituted "Decem- 
ber 31, 2001" for "September 30, 2001". 

1998— Subsec. (f). Pub. L. 105-261 substituted "Septem- 
ber 30, 2001" for "September 30, 1999". 

1996— Subsec. (f). Pub. L. 104-106 substituted "October 
5, 1994," for "the date of the enactment of this sub- 
section". 

1994— Pub. L. 103-337, § 1662(j)(l), renumbered section 
1331 of this title as this section and amended text gen- 
erally, making changes in style and in references to 
other sections. 

Subsec. (f). Pub. L. 103-337, §636, added subsec. (f) 
which read as follows: "In the case of a person who 
completes the service requirements of subsection (a)(2) 
during the period beginning on the date of the enact- 
ment of this subsection and ending on September 30, 
1999, the provisions of subsection (a)(3) shall be applied 
by substituting 'the last six years' for 'the last eight 
years'." 

1989— Subsec. (d). Pub. L. 101-189 inserted "and the 
Supplemental Survivor Benefit Plan established under 
subchapter III of that chapter," after "this title". 
1983— Subsec. (c). Pub. L. 98-94 substituted "unless— 
"(1) he performed active duty after April 5, 1917, 
and before November 12, 1918, or after September 8, 
1940, and before January 1, 1947; or 

"(2) he performed active duty (other than for train- 
ing) after June 26, 1950, and before July 28, 1953, after 
August 13, 1961, and before May 31, 1963, or after Au- 
gust 4, 1964, and before March 28, 1973.", 
for "unless he performed active duty after April 5, 1917, 
and before November 12, 1918, or after September 8, 
1940, and before January 1, 1947, or unless he performed 
active duty (other than for training) after June 26, 1950, 
and before July 28, 1953". 

1980— Subsec. (b). Pub. L. 96-513, §511(47)(A), sub- 
stituted "Secretary of Transportation" for "Secretary 
of the Treasury". 

Subsec. (e). Pub. L. 96-513, §511(47)(B), struck out 
"United States Code," after "title 5,". 

1978 — Subsec. (d). Pub. L. 95-397 inserted provisions 
requiring that notice include notification of elections 
available under the Survivor Benefit Plan and the ef- 
fects thereof. 
1968— Subsec. (e). Pub. L. 90-485 added subsec. (e). 
1966— Subsec. (d). Pub. L. 89-652 added subsec. (d). 
1958— Subsec. (a)(3). Pub. L. 85-861 struck out provi- 
sions which related to service as a member of the Army 
or the Air Force without component. 

Subsec. (c). Pub. L. 85-704 made persons who per- 
formed active duty (other than for training) after June 
26, 1950, and before July 28, 1953, eligible for retired pay 
under this chapter. 

Effective Date of 2004 Amendment 

Amendment by Pub. L. 108-375 effective on the first 
day of the first month beginning more than 180 days 
after Oct. 28, 2004, see section 501(g) of Pub. L. 108-375, 
set out as a note under section 531 of this title. 



Effective Date of 2002 Amendments 

Pub. L. 107-314, div. A, title VI, § 631(c), Dec. 2, 2002, 
116 Stat. 2572, provided that: "The amendments made 
by subsection (a) [amending this section] shall take ef- 
fect on October 1, 2002. No benefit shall accrue to any 
person for any period before that date by reason of the 
enactment of those amendments." 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 1662(j)(l) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1989 Amendment 

Section 1404(b)(3) of Pub. L. 101-189, as amended by 
Pub. L. 101-510, div. A, title VI, §631(1), Nov. 5, 1990, 104 
Stat. 1580, provided that: "The amendments made by 
paragraphs (1) and (2) [amending this section and sec- 
tion 3101 [now 5301] of Title 38, Veterans' Benefits] shall 
take effect on April 1, 1992." 

Effective Date of 1983 Amendment 

Section 924(b) of Pub. L. 98-94 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply with respect to retired pay payable for 
months beginning after September 30, 1983, or the date 
of the enactment of this Act [Sept. 24, 1983], whichever 
is later." 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1978 Amendment 

Amendment by Pub. L. 95-397 applicable to notifica- 
tions after Sept. 30, 1978, see section 210(b) of Pub. L. 
95-397, set out as a note under section 1447 of this title. 

Effective Date of 1968 Amendment 

Amendment by Pub. L. 90-485 effective Aug. 13, 1968, 
see section 6 of Pub. L. 90-485, set out as a note under 
section 1431 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Administration of Related Provisions of Law or 
Policy 

Pub. L. 110-181, div. A, title VI, § 647(c), Jan. 28, 2008, 
122 Stat. 161, provided that: "With respect to any provi- 
sion of law, or of any policy, regulation, or directive of 
the executive branch that refers to a member or former 
member of the uniformed services as being eligible for, 
or entitled to, retired pay under chapter 1223 of title 10, 
United States Code, but for the fact that the member 
or former member is under 60 years of age, such provi- 
sion shall be carried out with respect to that member 
or former member by substituting for the reference to 
being 60 years of age a reference to having attained the 
eligibility age applicable under subsection (f) of section 
12731 of title 10, United States Code (as added by sub- 
section (a)), to such member or former member for 
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qualification for such retired pay under subsection (a) 
of such section." 

Reserve Retirement System; Report to Congress 

Pub. L. 99-348, title III, §302, July 1, 1986, 100 Stat. 702, 
directed Secretary of Defense to submit to Congress, 
not later than Feb. 1, 1988, a report on the retirement 
system provided under chapter 67 of this title for mem- 
bers of Armed Forces performing non-regular-service, 
including in the report any proposals of the Secretary 
for modifications to such system. 

Survivor Annuities; Effective Date 

Pub. L. 94-448, §1, Oct. 1, 1976, 90 Stat. 1499, provided: 
"That for the purposes of survivor annuities under sub- 
chapter I of chapter 73 of title 10, United States Code 
[section 1431 et seq. of this title], and under prior cor- 
responding provisions of law, the provisions of section 
1331(e) [now 12731(e)] of such title 10, relating to the 
date of entitlement to retired pay under chapter 67 
[now 1223] of such title 10, shall be effective as of No- 
vember 1, 1953." 

Payment of Survivor Annuities Benefits Prior to 
October 1, 1976 

Pub. L. 94-448, §2, Oct. 1, 1976, 90 Stat. 1499, provided 
that: "No benefits shall be paid to any person for any 
period prior to the date of enactment of this Act [Oct. 
1, 1976] as a result of the enactment of this Act." 

Entitlement to Retirement Pay After October 14, 
1966; Conclusiveness 

Notification of completion of requisite years of serv- 
ice as conclusive for entitlement to retirement pay if 
made after Oct. 14, 1966, see section 3 of Pub. L. 89-652, 
set out as a note under section 1406 of this title. 

§ 12731a. Temporary special retirement qualifica- 
tion authority 

(a) Retirement With At Least 15 Years of 
Service. — For the purposes of section 12731 of 
this title, the Secretary concerned may — 

(1) during- the period described in subsection 

(b) , determine to treat a member of the Se- 
lected Reserve of a reserve component of the 
armed force under the jurisdiction of that Sec- 
retary as having met the service requirements 
of subsection (a)(2) of that section and provide 
the member with the notification required by 
subsection (d) of that section if the member — 

(A) as of October 1, 1991, has completed at 
least 15, and less than 20, years of service 
computed under section 12732 of this title; or 

(B) after that date and before the end of 
the period described in subsection (b), com- 
pletes 15 years of service computed under 
that section; and 

(2) upon the request of the member submit- 
ted to the Secretary, transfer the member to 
the Retired Reserve. 

(b) Period of Authority.— The period referred 
to in subsection (a)(1) is the period beginning on 
October 23, 1992, and ending on December 31, 
2001. 

(c) Applicability Subject to Needs of the 
Service. — (1) The Secretary concerned may 
limit the applicability of subsection (a) to any 
category of personnel defined by the Secretary 
in order to meet a need of the armed force under 
the jurisdiction of the Secretary to reduce the 
number of members in certain grades, the num- 
ber of members who have completed a certain 
number of years of service, or the number of 



members who possess certain military skills or 
are serving in designated competitive cat- 
egories. 

(2) A limitation under paragraph (1) shall be 
consistent with the purpose set forth in section 
4414(a) of the National Defense Authorization 
Act for Fiscal Year 1993 (Public Law 102-484; 106 
Stat. 2713). 

(3) Notwithstanding the provisions of section 
4415(2) of the Defense Conversion, Reinvestment, 
and Transition Assistance Act of 1992 (division D 
of Public Law 102-484; 106 Stat. 2714), the Sec- 
retary concerned may, consistent with the other 
provisions of this section, provide the notifica- 
tion required by section 12731(d) of this title to 
a member who no longer meets the qualifica- 
tions for membership in the Selected Reserve 
solely because the member is unfit because of 
physical disability. Such notification may not 
be made if the disability is the result of the 
member's intentional misconduct, willful ne- 
glect, or willful failure to comply with stand- 
ards and qualifications for retention established 
by the Secretary concerned or was incurred dur- 
ing a period of unauthorized absence. 

(d) Exclusion. — This section does not apply to 
persons referred to in section 12731(c) of this 
title. 

(e) Regulations. — The authority provided in 
this section shall be subject to regulations pre- 
scribed by the Secretary of Defense and by the 
Secretary of Homeland Security with respect to 
the Coast Guard. 

(Added Pub. L. 102-484, div. D, title XLIV, 
§ 4417(a), Oct. 23, 1992, 106 Stat. 2716, § 1331a; 
amended Pub. L. 103-35, title II, § 201(f)(2), May 
31, 1993, 107 Stat. 99; Pub. L. 103-160, div. A, title 
V, §§ 561(f)(4), 564(c), Nov. 30, 1993, 107 Stat. 1668, 
1670; renumbered § 12731a and amended Pub. L. 

103- 337, div. A, title V, §517, title XVI, §1662(j)(l), 
Oct. 5, 1994, 108 Stat. 2754, 2998, 3000; Pub. L. 

104- 106, div. A, title XV, §1501(b)(21), Feb. 10, 
1996, 110 Stat. 497; Pub. L. 105-261, div. A, title V, 
§561(n)(2), Oct. 17, 1998, 112 Stat. 2026; Pub. L. 
106-398, §1 [[div. A], title V, §571(n)(2)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-135; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314.) 

References in Text 

Section 4414(a) of the National Defense Authorization 
Act for Fiscal Year 1993 and section 4415(2) of the De- 
fense Conversion, Reinvestment, and Transition Assist- 
ance Act of 1992, referred to in subsec. (c)(2), (3), are 
sections 4414(a) and 4415(2) of Pub. L. 102-484, which are 
set out in a note under section 12681 of this title. 

Amendments 

2002— Subsec. (e). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

2000— Subsec. (a)(1)(B). Pub. L. 106-398, §1 [[div. A], 
title V, §571(n)(2)(A)], substituted "the end of the pe- 
riod described in subsection (b)" for "October 1, 2001". 

Subsec. (b). Pub. L. 106-398, §1 [[div. A], title V, 
§571(n)(2)(B)], substituted "December 31, 2001" for "Oc- 
tober 1, 2001". 

1998— Subsec. (a)(1)(B), (b). Pub. L. 105-261 substituted 
"October 1, 2001" for "October 1, 1999". 

1996— Subsec. (c)(3). Pub. L. 104-106 inserted comma 
after "Defense Conversion". 

1994— Pub. L. 103-337, §1662(j)(l), renumbered section 
1331a of this title as this section and amended text gen- 
erally, changing references to other sections. 
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Subsec. (c)(3). Pub. L. 103-337, §517, added par. (3) 
which read as follows: "Notwithstanding- the provisions 
of section 4415(2) of the Defense Conversion Reinvest- 
ment, and Transition Assistance Act of 1992 (division D 
of Public Law 102-484; 106 Stat. 2714), the Secretary con- 
cerned may, consistent with the other provisions of 
this section, provide the notification required by sec- 
tion 1331(d) of this title to a member who no longer 
meets the qualifications for membership in the Se- 
lected Reserve solely because the member is unfit be- 
cause of physical disability. Such notification may not 
be made if the disability is the result of the member's 
intentional misconduct, willful neglect, or willful fail- 
ure to comply with standards and qualifications for re- 
tention established by the Secretary concerned or was 
incurred during a period of unauthorized absence." 

1993— Subsec. (a). Pub. L. 103-160, §564(c)(l), sub- 
stituted "Secretary concerned" for "Secretary of a 
military department" in introductory provisions. 

Subsec. (a)(1)(B). Pub. L. 103-160, § 561(f)(4)(A), sub- 
stituted "October 1, 1999" for "October 1, 1995". 

Subsec. (a)(2). Pub. L. 103-160, § 561(f)(4)(B), struck out 
"within one year after the date of the notification re- 
ferred to in paragraph (1)" after "to the Secretary". 

Subsec. (b). Pub. L. 103-160, § 561(f)(4)(C), substituted 
"October 1, 1999" for "October 1, 1995". 

Pub. L. 103-35 substituted "October 23, 1992," for "the 
date of the enactment of the National Defense Author- 
ization Act for Fiscal Year 1993". 

Subsec. (c)(1). Pub. L. 103-160, § 564(c)(2), struck out 
"of the military department" after "The Secretary". 

Subsec. (e). Pub. L. 103-160, § 564(c)(3), inserted before 
period at end "and by the Secretary of Transportation 
with respect to the Coast Guard". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 1662(j)(l) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

§ 12731b. Special rule for members with physical 
disabilities not incurred in line of duty 

(a) In the case of a member of the Selected Re- 
serve of a reserve component who no longer 
meets the qualifications for membership in the 
Selected Reserve solely because the member is 
unfit because of physical disability, the Sec- 
retary concerned may, for purposes of section 
12731 of this title, determine to treat the mem- 
ber as having met the service requirements of 
subsection (a)(2) of that section and provide the 
member with the notification required by sub- 
section (d) of that section if the member has 
completed at least 15, and less than 20, years of 
service computed under section 12732 of this 
title. 

(b) Notification under subsection (a) may not 
be made if— 

(1) the disability was the result of the mem- 
ber's intentional misconduct, willful neglect, 
or willful failure to comply with standards and 
qualifications for retention established by the 
Secretary concerned; or 



(2) the disability was incurred during a pe- 
riod of unauthorized absence. 

(Added Pub. L. 106-65, div. A, title VI, § 653(b)(1), 
Oct. 5, 1999, 113 Stat. 666.) 

§ 12732. Entitlement to retired pay: computation 
of years of service 

(a) Except as provided in subsection (b), for 
the purpose of determining whether a person is 
entitled to retired pay under section 12731 of this 
title, the person's years of service are computed 
by adding the following: 

(1) The person's years of service, before July 
1, 1949, in the following: 

(A) The armed forces. 

(B) The federally recognized National 
Guard before June 15, 1933. 

(C) A federally recognized status in the 
National Guard before June 15, 1933. 

(D) The National Guard after June 14, 1933, 
if his service therein was continuous from 
the date of his enlistment in the National 
Guard, or his Federal recognition as an offi- 
cer therein, to the date of his enlistment or 
appointment, as the case may be, in the Na- 
tional Guard of the United States, the Army 
National Guard of the United States, or the 
Air National Guard of the United States. 

(E) The Navy Reserve Force. 

(F) The Naval Militia that conformed to 
the standards prescribed by the Secretary of 
the Navy. 

(G) The National Naval Volunteers. 

(H) The Army Nurse Corps, the Navy Nurse 
Corps, the Nurse Corps Reserve of the Army, 
or the Nurse Corps Reserve of the Navy, as 
it existed at any time after February 2, 1901. 

(I) The Army under an appointment under 
the Act of December 22, 1942 (ch. 805, 56 Stat. 
1072). 

(J) An active full-time status, except as a 
student or apprentice, with the Medical De- 
partment of the Army as a civilian em- 
ployee — 

(i) in the dietetic or physical therapy 
categories, if the service was performed 
after April 6, 1917, and before April 1, 1943; 
or 

(ii) in the occupational therapy cat- 
egory, if the service was performed before 
appointment in the Army Nurse Corps or 
the Women's Medical Specialist Corps and 
before January 1, 1949, or before appoint- 
ment in the Air Force before January 1, 
1949, with a view to designation as an Air 
Force nurse or medical specialist. 

(2) Each one-year period, after July 1, 1949, 
in which the person has been credited with at 
least 50 points on the following basis: 

(A) One point for each day of — 

(i) active service; or 

(ii) full-time service under sections 316, 
502, 503, 504, and 505 of title 32 while per- 
forming annual training duty or while at- 
tending a prescribed course of instruction 
at a school designated as a service school 
by law or by the Secretary concerned; 

if that service conformed to required stand- 
ards and qualifications. 
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(B) One point for each attendance at a drill 
or period of equivalent instruction that was 
prescribed for that year by the Secretary 
concerned and conformed to the require- 
ments prescribed by law, including' attend- 
ance under section 502 of title 32. 

(C) Points at the rate of 15 a year for mem- 
bership — 

(i) in a reserve component of an armed 
force, 

(ii) in the Army or the Air Force without 
component, or 

(iii) in any other category covered by 
subsection (a)(1) except a regular compo- 
nent. 

(D) Points credited for the year under sec- 
tion 2126(b) of this title. 

(E) One point for each day on which fu- 
neral honors duty is performed for at least 
two hours under section 12503 of this title or 
section 115 of title 32, unless the duty is per- 
formed while in a status for which credit is 
provided under another subparagraph of this 
paragraph. 

For the purpose of clauses (A), (B), (C), (D), 
and (E), service in the National Guard shall be 
treated as if it were service in a reserve com- 
ponent, if the person concerned was later ap- 
pointed in the National Guard of the United 
States, the Army National Guard of the 
United States, the Air National Guard of the 
United States, or as a Reserve of the Army or 
the Air Force, and served continuously in the 
National Guard from the date of his Federal 
recognition to the date of that appointment. 

(3) The person's years of active service in the 
Commissioned Corps of the Public Health 
Service. 

(4) The person's years of active commis- 
sioned service in the National Oceanic and At- 
mospheric Administration (including active 
commissioned service in the Environmental 
Science Services Administration and in the 
Coast and Geodetic Survey). 

(b) The following service may not be counted 
under subsection (a): 

(1) Service (other than active service) in an 
inactive section of the Organized Reserve 
Corps or of the Army Reserve, or in an inac- 
tive section of the officers' section of the Air 
Force Reserve. 

(2) Service (other than active service) after 
June 30, 1949, while on the Honorary Retired 
List of the Navy Reserve or of the Marine 
Corps Reserve. 

(3) Service in the inactive National Guard. 

(4) Service in a non-federally recognized 
status in the National Guard. 

(5) Service in the Fleet Reserve or the Fleet 
Marine Corps Reserve. 

(6) Service as an inactive Reserve nurse of 
the Army Nurse Corps established by the Act 
of February 2, 1901 (ch. 192, 31 Stat. 753), as 
amended, and service before July 1, 1938, as an 
inactive Reserve nurse of the Navy Nurse 
Corps established by the Act of May 13, 1908 
(ch. 166, 35 Stat. 146). 

(7) Service in any status other than that as 
commissioned officer, warrant officer, nurse, 
flight officer, aviation midshipman, appointed 



aviation cadet, or enlisted member, and that 
described in clauses (I) and (J) of subsection 
(a)(1). 

(8) Service in the screening performed pursu- 
ant to section 10149 of this title through elec- 
tronic means, regardless of whether or not a 
stipend is paid the member concerned for such 
service under section 433a of title 37. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 102, §1332; Pub. 
L. 85-861, § 33(a)(9), Sept. 2, 1958, 72 Stat. 1565; 
Pub. L. 86-197, §l(l)-(3), Aug. 25, 1959, 73 Stat. 
425; Pub. L. 88-636, §1, Oct. 8, 1964, 78 Stat. 1034; 
Pub. L. 93-545, §1, Dec. 26, 1974, 88 Stat. 1741; 
Pub. L. 96-513, title V, §511(48), Dec. 12, 1980, 94 
Stat. 2924; renumbered §12732 and amended Pub. 
L. 103-337, div. A, title XVI, §1662(j)(l), Oct. 5, 
1994, 108 Stat. 2998, 3000; Pub. L. 104-201, div. A, 
title V, § 543(b)(1), Sept. 23, 1996, 110 Stat. 2522; 
Pub. L. 106-65, div. A, title V, § 578(h)(1), Oct. 5, 
1999, 113 Stat. 628; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(MM), Jan. 6, 2006, 119 Stat. 3234; Pub. 
L. 110-181, div. A, title VI, § 633(c), Jan. 28, 2008, 
122 Stat. 155.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1332(a) 


10:1036a(b). 


June 29, 1948, ch. 708, 




10:1036a(c). 


§ 302(b). (c). 62 Stat. 




10:1036e(a). 


1089; Sept. 7, 1949. ch. 




10:1036e(b). 


547, §§1, 2, 63 Stat. 693. 




10:1036e(c) (less applica- 


June 29, 1948, ch. 708, §306 




bility to determination 


(less (c) and (d), as ap- 




of retired pay). 


plicable to determina- 




10:1036e(d) (less applica- 


tion of retired pay), 62 




bility to determination 


Stat. 1088. 




of retired pay). 






34:440i(b). 






34:440i(c). 






34:440m(a). 






34:440m(b). 






34:440m(c) (less applica- 






bility to determination 






of retired pay). 






34:440m(d) (less applica- 






bility to determination 






of retired pay). 




1332(b) 


10:1036e(e). 
10:1036e(f). 
34:440m(e). 
34:440m(f). 





Subsection (a) consolidates the provisions of 10:1036a 
and 1036e(b)-(d), and 34:4401 and 440m(b)-(d), relating to 
service that may be counted in determining eligibility 
for retired pay under this chapter. 10:1036e(a) and 
34:440m(a) are omitted as covered by the enumeration 
of the service that may be counted for the purposes of 
the revised section. 

In subsection (a)(l)(A)-(P), the requirement that the 
service must have been satisfactory is omitted as exe- 
cuted, since all service before July 1, 1949, has been 
found to have been satisfactory by the Secretaries con- 
cerned. 

In subsection (a)(1)(A), the words "the armed forces" 
are substituted for clauses (1), (2), (5)-(7), (9), (10), and 
(13)-(16), of 10:1036e(c) and 34:440m(c), and so much of 
clause (8) of 10:1036e(c) and 34:440m(c) as relates to the 
Naval Reserve and the Naval Reserve Force as con- 
stituted after February 28, 1925, since the service cov- 
ered by those clauses when added to service in the regu- 
lar components, comprises all service in the armed 
forces. 

In subsection (a)(l)(B)-(C), the words "June 15" are 
Inserted to reflect the exact date of the change in Na- 
tional Guard status made by section 5 of the Act of 
June 15, 1933, ch. 87, 48 Stat. 155, which established the 
National Guard of the United States as a reserve com- 
ponent of the Army. 

In subsection (a)(1)(D), 10:1036e(c)(8) (last 25 words), 
10:1036e(c)(9) (last 22 words), 34:440m(c)(8) (last 25 
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words), and 34:440m(c)(9) (last 22 words) are omitted as 
covered by subsection (b)(5). 

In subsection (a)(2)(A), the words "service that con- 
formed to required standards and qualifications" are 
substituted for 10:1036e(b) and 34:440m(b). In clause 
(a)(2)(A), 10:1036e(d) and 34:440m(d), which make it clear 
that "active Federal service", in the sense in which 
that term is used in 10:1036a-e and 34:440i-m, includes 
annual training- duty and attendance at service schools, 
are omitted as covered by sections 101(22) and 101(24) of 
this title. 

In subsection (a)(2)(A) and (B), specific reference is 
made to National Guard service to reflect the opinion 
of the Judge Advocate General of the Army (JAGA, 
1956/1908, 13 Feb. 1956). 

In subsection (a)(2)(C), the words "other than active 
Federal service" are omitted, since the points for mem- 
bership are not reduced by active duty (see opinion of 
the Judge Advocate General of the Army (JAGA, 1953/ 
2016, 3 Mar. 1953)). 

In subsections (a) and (b), the words "active service" 
are substituted for the words "active Federal service" 
for uniformity of expression. In clause (5), the words 
"transferred thereto after completion of 16 or more 
years of active naval service" are omitted, since other 
authorized fleet reserve categories have not been used 
and authority for them is omitted from this revised 
title as unnecessary. 

Subsection (b)(l)-(4) is inserted because of 10:1036e(e) 
and (f) and 34:440m(e) and (f), which state that the serv- 
ice enumerated in those clauses may not be considered 
in determining eligibility for retired pay under this 
chapter. Clause (5) is based on the exclusions in 
34:440m(c)(8)-(9). 

Subsection (b)(6) is inserted for clarity since 10:1036a 
and 34:440i were limited in applicability to service in 
the status of a "commissioned officer, warrant officer, 
flight officer, or enlisted person." 

1958 Act 

The word "full-time" is inserted for clarity. The 
other change reflects the opinion of the Judge Advo- 
cate General of the Army (JAGA 1956/1908, Feb. 13, 1956) 
that duty performed under section 92 of the National 
Defense Act, the source statute for section 502 of title 
32, was creditable in determining entitlement to retired 
pay under section 302 of the Army and Air Force Vital- 
ization and Retirement Equalization Act of 1948 (62 
Stat. 1087), the source statute for section 1332 of title 
10. 

References in Text 

Act of December 22, 1942, referred to in subsec. 
(a)(l)(I), is act Dec. 22, 1942, ch. 805, 56 Stat. 1072, which 
amended section 164 of former Title 10, Army and Air 
Force, and enacted provisions set out as notes under 
section 81 of former Title 10 and section 113 of former 
Title 37, Pay and Allowances, and was repealed as exe- 
cuted, by section 53 of act Aug. 10, 1956, ch. 1041 70A 
Stat. 641. 

Women's Medical Specialist Corps, referred to in sub- 
sec. (a)(l)(J)(ii), redesignated Army Medical Specialist 
Corps by Pub. L. 85-155, Aug. 21, 1957, 71 Stat. 375. See 
section 3070 of this title. See, also, act Aug. 9, 1955, ch. 
654, 69 Stat. 579. 

Amendments 

2008— Subsec. (b)(8). Pub. L. 110-181 added par. (8). 

2006— Subsecs. (a)(1)(E), (b)(2). Pub. L. 109-163 sub- 
stituted "Navy Reserve" for "Naval Reserve". 

1999— Subsec. (a)(2). Pub. L. 106-65 added subpar. (E) 
and substituted ", (D), and (E)" for ", and (D)" in con- 
cluding provisions. 

1996— Subsec. (a)(2). Pub. L. 104-201 added cl. (D) and 
substituted "(C), and (D)" for "and (C)" in concluding 
provisions. 

1994— Pub. L. 103-337 renumbered section 1332 of this 
title as this section, substituted "Entitlement to re- 
tired pay: computation of years of service" for "Com- 



putation of years of service in determining entitlement 
to retired pay" as section catchline, and amended text 
generally, making changes in style, references to other 
sections and Acts, and the service in the Public Health 
Service and the National Oceanic and Atmospheric Ad- 
ministration that may be included in the computation 
of years of service in subsec. (a). 

1980 — Subsec. (a)(4). Pub. L. 96-513 inserted provisions 
relating to applicability to service in National Oceanic 
and Atmospheric Administration and Environmental 
Science Services Administration. 

1974— Subsec. (b)(7). Pub. L. 93-545 inserted "aviation 
midshipman," after "flight officer,". 

1964— Subsec. (a)(3), (4). Pub. L. 88-636 added els. (3) 
and (4). 

1959— Subsec. (a). Pub. L. 86-197, §§(1), (2), redesig- 
nated els. (D) to (F) as (E) to (G), and added els. (D), 
(H), (I), and (J), and provisions requiring, for the pur- 
pose of els. (A), (B), and (C), service in the National 
Guard to be treated as if it were service in a reserve 
component, if the person concerned was later appointed 
in the National Guard of the United States, the Army 
National Guard of the United States, the Air National 
Guard of the United States, or as a Reserve of the 
Army or the Air Force, and served continuously in the 
National Guard from the date of his Federal recogni- 
tion to the date of that appointment. 

Subsec. (b)(6), (7). Pub. L. 86-197, §1(3), added par. (6), 
redesignated former par. (6) as (7), and prohibited the 
counting of service as a nurse, as an appointed aviation 
cadet, and that service described in els. (I) and (J) of 
subsec. (a)(1) of this section. 

1958— Subsec. (a). Pub. L. 85-861 substituted "full- 
time service under" for "service under", and inserted 
reference to section 502 of this title in cl. (2)(A)(ii). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Effective Date of 1964 Amendment 

Section 2 of Pub. L. 88-636 provided that: "The 
amendments made by this Act [amending this section] 
shall apply to any period before enactment of this Act 
[Oct. 8, 1964] during which the Commissioned Corps of 
the Public Health Service has had the status of a mili- 
tary service, and to any period before enactment of this 
Act during which commissioned personnel of the Coast 
and Geodetic Survey were transferred to the service 
and jurisdiction of a military department." 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33 (g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

Savings Provision 

Section 3 of Pub. L. 86-197 provided that: "This Act 
[amending this section and sections 3683, 3926, 6324, 8683 
and 8926 of this title and enacting provisions set out as 
notes under sections 1431 and 3441 of this title] does not 
deprive any person of any service credit to which he 
was entitled on the day before the effective date of this 
Act [Aug. 25, 1959]." 

Tracking System and Recommendations to 
Congress Relating to Award of Retirement Points 

Section 531(b), (c) of Pub. L. 104-201 provided that: 
"(b) Tracking System for Award of Retirement 
Points. — To better enable the Secretary of Defense and 
Congress to assess the cost and the effect on readiness 
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of the amendment made by subsection (a) [amending 
section 12733 of this title] and of other potential 
changes to the Reserve retirement system under chap- 
ter 1223 of title 10, United States Code, the Secretary of 
Defense shall require the Secretary of each military de- 
partment to implement a system to monitor the award 
of retirement points for purposes of that chapter by 
categories in accordance with the recommendation set 
forth in the August 1988 report of the Sixth Quadren- 
nial Review of Military Compensation. 

"(c) Recommendations to Congress. — The Secretary 
shall submit to Congress, not later than one year after 
the date of the enactment of this Act [Sept. 23, 1996], 
the recommendations of the Secretary with regard to 
the adoption of the following Reserve retirement ini- 
tiatives recommended in the August 1988 report of the 
Sixth Quadrennial Review of Military Compensation: 
"(1) Elimination of membership points under sub- 
paragraph (C) of section 12732(a)(2) of title 10, United 
States Code, in conjunction with a decrease from 50 
to 35 in the number of points required for a satisfac- 
tory year under that section. 

"(2) Limitation to 60 in any year on the number of 
points that may be credited under subparagraph (B) 
of section 12732(a)(2) of such title at two points per 
day. 

"(3) Limitation to 360 in any year on the total num- 
ber of retirement points countable for purposes of 
section 12733 of such title." 

Coast Guard Women's Reserve; Constructive Serv- 
ice Credit: Retirement Benefits; Retroactive 
Pay 

Pub. L. 87-482, June 12, 1962, 76 Stat. 95, provided: 
"That any person who was a member of the Coast 
Guard Women's Reserve and who served on active duty 
therein for at least one year prior to July 25, 1947; who 
was separated therefrom under honorable conditions; 
and who also had membership therein for any period 
between November 1, 1949, and July 1, 1956, shall be 
deemed to have served on inactive duty with the Coast 
Guard Women's Reserve from July 25, 1947, to Novem- 
ber 1, 1949, in the grade or rating satisfactorily held on 
active duty prior to July 25, 1947. 

"Sec. 2. Creditable constructive service for a person 
qualified under section 1 hereof shall be applied when 
providing retirement benefits under the Army and Air 
Force Vitalization and Retirement Equalization Act of 
1948, as amended, or any other Act under which the in- 
dividual may be entitled to retirement from the Armed 
Forces. 

"Sec. 3. Additional pay accruing to any person by vir- 
tue of increased creditable service resulting from the 
inclusion of constructive service creditable by applica- 
tion of section 1 hereof shall not be made for active or 
inactive duty for which pay is authorized by competent 
authority which is performed prior to the first day of 
the calendar quarter next succeeding the calendar 
quarter in which this Act becomes effective." 

Additional Clerical Service Creditable Under 
This Chapter 

Section 15 of Pub. L. 85-861 provided that: 
"(a) Notwithstanding section 1332(b)(6) [now 
12732(b)(7)] of title 10, United States Code, a person is 
entitled to count his service as an Army field clerk or 
as a field clerk, Quartermaster Corps, as active service 
in determining his entitlement to retired pay under 
chapter 67 [now 1223] of title 10, United States Code, 
and in computing his retired pay under that chapter. 

"(b) notwithstanding section 1332(b)(6) [now 
12732(b)(7)] of title 10, United States Code, a warrant of- 
ficer is entitled to count classified service as an Army 
headquarters clerk or as a clerk of the Army Quarter- 
master Corps that he performed under any law in effect 
before August 29, 1916, as active service in determining 
his entitlement to retired pay under chapter 67 [now 
1223] of title 10, United States Code, and in computing 
his retired pay under that chapter." 



§ 12733. Computation of retired pay: computation 
of years of service 

For the purpose of computing the retired pay 
of a person under this chapter, the person's 
years of service and any fraction of such a year 
are computed by dividing 360 into the sum of the 
following: 

(1) The person's days of active service. 

(2) The person's days of full-time service 
under sections 316, 502, 503, 504, and 505 of title 
32 while performing annual training duty or 
while attending a prescribed course of instruc- 
tion at a school designated as a service school 
by law or by the Secretary concerned. 

(3) One day for each point credited to the 
person under clause (B), (C), or (D) of section 
12732(a)(2) of this title, but not more than— 

(A) 60 days in any one year of service be- 
fore the year of service that includes Sep- 
tember 23, 1996; 

(B) 75 days in the year of service that in- 
cludes September 23, 1996, and in any subse- 
quent year of service before the year of serv- 
ice that includes October 30, 2000; 

(C) 90 days in the year of service that in- 
cludes October 30, 2000, and in any subse- 
quent year of service before the year of serv- 
ice that includes October 30, 2007; and 

(D) 130 days in the year of service that in- 
cludes October 30, 2007, and in any subse- 
quent year of service. 

(4) One day for each point credited to the 
person under subparagraph (E) of section 
12732(a)(2) of this title. 

(5) 50 days for each year before July 1, 1949, 
and proportionately for each fraction of a 
year, of service (other than active service) in 
a reserve component of an armed force, in the 
Army or the Air Force without component, or 
in any other category covered by section 
12732(a)(1) of this title, except a regular com- 
ponent. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 103, §1333; Pub. 
L. 85-861, §33(a)(10), Sept. 2, 1958, 72 Stat. 1565; 
renumbered §12733 and amended Pub. L. 103-337, 
div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 108 Stat. 
2998, 3002; Pub. L. 104-201, div. A, title V, 
§§ 531(a), 543(b)(2), Sept. 23, 1996, 110 Stat. 2517, 
2522; Pub. L. 105-85, div. A, title X, § 1073(a)(67), 
(c)(4), Nov. 18, 1997, 111 Stat. 1904; Pub. L. 106-65, 
div. A, title V, § 578(h)(2), Oct. 5, 1999, 113 Stat. 
628; Pub. L. 106-398, §1 [[div. A], title VI, §652], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-163; Pub. L. 
107-107, div. A, title X, § 1048(c)(16), Dec. 28, 2001, 
115 Stat. 1227; Pub. L. 110-181, div. A, title VI, 
§648, Jan. 28, 2008, 122 Stat. 161.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1333 


10:1036b (less 1st 91 
words, and less 1st pro- 
viso). 

10:1036e(c) (as applicable 
to determination of re- 
tired pay). 

10:1036e(d) (as applicable 
to determination of re- 
tired pay). 

34:440j (less 1st 91 words, 
and less 1st proviso). 

34:440m(c) (as applicable 
to determination of re- 
tired pay). 


June 29, 1948, ch. 708, 
§§303 (less 1st 91 words, 
and less 1st proviso). 
306 ((c) and (d), as ap- 
plicable to determina- 
tion of retired pay), 62 
Stat. 1088-1090: Sept. 7, 
1949, oh. 547, §3, 63 
Stat. 693. 
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Historical and Revision Notes — Continued 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 




34:440m(d) (as applicable 
to determination of re- 
tired pay). 





The revised section consolidates provisions of 10:1036b 
and 1036e, and 34:440j and 440m, relating to the years of 
service that may be counted in determining retired pay 
for persons entitled to that pay under this chapter. 

Clause (1) is substituted for 10:1036b(i). In clause (3), 
the words "and proportionately for each fraction of a 
year" are inserted to make clear that parts of years 
must be counted. 10:1036e(d) and 34:440m(d) are omitted 
as covered by sections 101(22) and 101(24) of this title. 

1958 Act 

The change is necessary so that active service and 
service described in section 1332(a)(2)(A)(ii) that was 
performed on or before July 1, 1949, may be counted in 
computing retired pay, as provided by the source law, 
section 303(i) of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948 (62 Stat. 1088) 
and in accordance with the opinion of the Judge Advo- 
cate General of the Army (JAGA 1956/1908, Feb. 13, 
1956). 

Amendments 

2008— Par. (3)(B) to (D). Pub. L. 110-181 struck out 
"and" at end of subpar. (B), substituted "before the 
year of service that includes October 30, 2007; and" for 
period at end of subpar. (C), and added subpar. (D). 

2001— Par. (3)(B). Pub. L. 107-107, § 1048(c)(16)(A), sub- 
stituted "October 30, 2000" for "the date of the enact- 
ment of the Floyd D. Spence National Defense Author- 
ization Act for Fiscal Year 2001". 

Par. (3)(C). Pub. L. 107-107, § 1048(c)(16)(B), substituted 
"October 30, 2000," for "the date of the enactment of 
the Floyd D. Spence National Defense Authorization 
Act for Fiscal Year 2001". 

2000— Par. (3). Pub. L. 106-398 substituted "but not 
more than — " and subpars. (A) to (C) for "but not more 
than 60 days in any one year of service before the year 
of service that includes September 23, 1996, and not 
more than 75 days in any subsequent year of service." 

1999— Pars. (4), (5). Pub. L. 106-65 added par. (4) and re- 
designated former par. (4) as (5). 

1997— Par. (3). Pub. L. 105-85, § 1073(c)(4), made tech- 
nical correction to directory language of Pub. L. 
104-201, § 531(a). See 1996 Amendment note below. 

Pub. L. 105-85, §1073(a)(67), inserted a comma after 
"(B)" and substituted "that includes September 23, 
1996," for "in which the date of the enactment of the 
National Defense Authorization Act for Fiscal Year 
1997 occurs"' 

1996— Par. (3). Pub. L. 104-201, § 543(b)(2), substituted 
"(C), or (D)" for "or (C)". 

Pub. L. 104-201, § 531(a), as amended by Pub. L. 105-85, 
§ 1073(c)(4), inserted before period at end "of service be- 
fore the year of service in which the date of the enact- 
ment of the National Defense Authorization Act for 
Fiscal Year 1997 occurs and not more than 75 days in 
any subsequent year of service". 

1994— Pub. L. 103-337 renumbered section 1333 of this 
title as this section, substituted "Computation of re- 
tired pay: computation of years of service" for "Com- 
putation of years of service in computing retired pay" 
as section catchline, and amended text generally, 
changing style and references to other sections. 

1958— Pub. L. 85-861 added els. (1) and (2), struck out 
former cl. (1) which permitted the addition of the days 
of service credited under section 1332(a)(2)(A) of this 
title, and redesignated former els. (2) and (3) as (3) and 
(4), respectively. 

Effective Date of 1997 Amendment 

Section 1073(c) of Pub. L. 105-85 provided that the 
amendment made by that section is effective as of 



Sept. 23, 1996, and as if included in the National Defense 
Authorization Act for Fiscal Year 1997, Pub. L. 104-201, 
as enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1958 Amendment 

Amendment by Pub. L. 85-861 effective Aug. 10, 1956, 
see section 33(g) of Pub. L. 85-861, set out as a note 
under section 101 of this title. 

§ 12734. Time not creditable toward years of serv- 
ice 

(a) Service in an inactive status may not be 
counted in any computation of years of service 
under this chapter. 

(b) Time spent after retirement (without pay) 
for failure to conform to standards and quali- 
fications prescribed under section 12641 of this 
title may not be credited in a computation of 
years of service under this chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 104, §1334; Pub. 
L. 87-651, title I, §108, Sept. 7, 1962, 76 Stat. 509; 
renumbered §12734 and amended Pub. L. 103-337, 
div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 108 Stat. 
2998, 3003.) 

Historical and Revision Notes 
1956 Act 



Revised 
section 



1334(a) . 



1334(b) . 



Source (U.S. Code) 



10:1036c (last sentence, as 
applicable to inactive 
status). 

10:1036g- (last 41 words of 
2d sentence). 

34:440k (last sentence, as 
applicable to inactive 
status). 

34:440o (last 41 words of 
2d sentence). 

50:931(b) (less 1st 16 
words). 

10:1036c (last sentence, 
less applicability to in- 
active status). 

34:440k (last sentence, 
less applicability to in- 
active status). 



Source (Statutes at Large) 



June 29. 1948, ch. 708, 
§§304 (last sentence), 
308 (last 41 words of 2d 
sentence). 62 Stat. 1088, 
1090. 

July 9, 1952. ch. 608, 
§ 211(b) (less 1st 16 
words). 66 Stat. 485. 



Subsection (a) is substituted for 10:1036c (1st 17 words 
of last sentence, as applicable to inactive status), 
10:1036g (last 41 words of 2d sentence), 34:440k (last 17 
words of last sentence, as applicable to inactive status), 
and 34:440o (last 41 words of 2d sentence). 10:1036c (pro- 
viso of last sentence, as applicable to inactive status) 
and 34:440k (proviso of last sentence, as applicable to 
inactive status) are omitted as executed. 10:1036c (last 
sentence, less 1st 17 words and less proviso, as applica- 
ble to inactive status) and 34:440k (last sentence, less 
1st 17 words and less proviso, as applicable to inactive 
status) are omitted as surplusage. 

In subsection (b), 10:1036c (proviso of last sentence, 
less applicability to inactive status) and 34:440k (pro- 
viso of last sentence, less applicability to inactive 
status) are omitted as executed. 10:1036c (last sentence, 
less 1st 17 words and less proviso, less applicability to 
inactive status) and 34:440k (last sentence, less 1st 17 
words and less proviso, less applicability to inactive 
status) are omitted as surplusage. 

1962 Act 

The change conforms section 1334(b) of title 10 to the 
source law, the last sentence of section 304 of the Army 
and Air Force Vitalization and Retirement Equali- 
zation Act of 1948 (62 Stat. 1089). Section 305 makes the 
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change retroactive to August 10, 1956, the date of repeal 
of the source law by the original military codification 
act of that date. 

Amendments 

1994— Pub. L. 103-337 renumbered section 1334 of this 
title as this section and amended text generally, chang- 
ing one section reference. 

1962— Subsec. (b). Pub. L. 87-651 substituted "retire- 
ment (without pay) for failure to conform to standards 
and qualifications prescribed under section 1001 of this 
title may not be credited in a computation" for "retire- 
ment or transfer to the Retired Reserve may not be 
credited in any computation." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1962 Amendment 

Section 305 of Pub. L. 87-651 provided that: "Section 
108 of this Act [amending this section] is effective as of 
August 10, 1956, for all purposes. Section 304 of this Act 
is effective as of February 6, 1959." 

§ 12735. Inactive status list 

(a) A member who would be eligible for retired 
pay under this chapter but for the fact that that 
member is under 60 years of age may be trans- 
ferred, at his request and by direction of the 
Secretary concerned, to such inactive status list 
as may be established for members of his armed 
force, other than members of a regular compo- 
nent. 

(b) While on an inactive status list under sub- 
section (a), a member is not required to partici- 
pate in any training or other program prescribed 
for his component. 

(c) The Secretary may at any time recall to 
active status a member who is on an inactive 
status list under subsection (a). 

(Aug. 10, 1956, ch. 1041, 70A Stat. 104, §1335; re- 
numbered §12735 and amended Pub. L. 103-337, 
div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 108 Stat. 
2998, 3003.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1335(a) 


10:1036g (1st sentence). 


June 29, 1948, ch. 708, §308 




34:440o (1st sentence). 


(less last 41 words of 2d 


1335(b) 


10:1036g (2d sentence, less 

last 41 words). 
34:440o (2d sentence, less 

last 41 words). 


sentence), 62 Stat. 1090. 


1335(c) 


10:1036g (less 1st and 2d 

sentences). 
34:440o (less 1st and 2d 

sentences). 





In subsection (a), the words "would be eligible but for 
the fact that he is under 60 years of age" are sub- 
stituted for the words "has not attained the age of 
sixty years but is eligible in all other respects". The 
words "for members of his armed force, other than 
members of a regular component" are substituted for 
the words "for the reserve components of the Army of 
the United States or Air Force of the United States", 
since the source statute applied to all members except 
members of the regular components. The words "as has 
been, or" and "by law or regulation" are omitted as 
surplusage. 

In subsection (b), the words "after the effective date 
of such transfer" are omitted as surplusage. 

In subsection (c), 10:1036g (last 32 words of last sen- 
tence) and 34:440o (last 32 words of last sentence) are 
omitted as surplusage. 



Amendments 

1994— Pub. L. 103-337 renumbered section 1335 of this 
title as this section and amended text generally, mak- 
ing changes in style. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12736. Service credited for retired pay benefits 
not excluded for other benefits 

No period of service included wholly or partly 
in determining a person's right to, or the 
amount of, retired pay under this chapter may 
be excluded in determining his eligibility for 
any annuity, pension, or old-age benefit, under 
any other law, on account of civilian employ- 
ment by the United States or otherwise, or in 
determining the amount payable under that law, 
if that service is otherwise properly credited 
under it. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 104, §1336; re- 
numbered §12736 and amended Pub. L. 103-337, 
div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 108 Stat. 
2998, 3003.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1336 


10:1036d (less 1st sen- 


June 29, 1948, ch. 708, §305 




tence). 


(less 1st sentence), 62 




34:440Z (less 1st sentence). 


Stat. 1089. 



Amendments 

1994— Pub. L. 103-337 renumbered section 1336 of this 
title as this section and restated catchline and text 
without change. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12737. Limitation on active duty 

A member of the armed forces may not be or- 
dered to active duty solely for the purpose of 
qualifying the member for retired pay under this 
chapter. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 104, §1337; re- 
numbered §12737 and amended Pub. L. 103-337, 
div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 108 Stat. 
2998, 3003.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


1337 


10:1036h. 
34:440p. 


June 29. 1948, ch. 708, 
§309, 62 Stat. 1090. 





10:1036h (1st sentence) and 34:440p (1st sentence) are 
omitted as surplusage. The words "member of the 
armed forces" are substituted for the word "person", 
since only a member may be "ordered to active duty". 



Amendments 

1994— Pub. L. 103-337 renumbered section 1337 of this 
title as this section and amended text generally, sub- 
stituting "the member" for "him". 
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Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 12738. Limitations on revocation of retired pay 

(a) After a person is granted retired pay under 
this chapter, or is notified in accordance with 
section 12731(d) of this title that the person has 
completed the years of service required for eligi- 
bility for retired pay under this chapter, the 
person's eligibility for retired pay may not be 
denied or revoked on the basis of any error, mis- 
calculation, misinformation, or administrative 
determination of years of service performed as 
required by section 12731(a)(2) of this title, un- 
less it resulted directly from the fraud or mis- 
representation of the person. 

(b) The number of years of creditable service 
upon which retired pay is computed may be ad- 
justed to correct any error, miscalculation, mis- 
information, or administrative determination 
and when such a correction is made the person 
is entitled to retired pay in accordance with the 
number of years of creditable service, as cor- 
rected, from the date the person is granted re- 
tired pay. 

(Added Pub. L. 89-652, §2(1), Oct. 14, 1966, 80 Stat. 
902, §1406; renumbered §1338 and amended Pub. 
L. 99-348, title I, § 104(a), July 1, 1986, 100 Stat. 
686; renumbered §12738 and amended Pub. L. 
103-337, div. A, title XVI, §1662(j)(l), Oct. 5, 1994, 
108 Stat. 2998, 3003.) 

Amendments 

1994— Pub. L. 103-337 renumbered section 1338 of this 
title as this section and amended text generally, mak- 
ing changes in style and references to other sections. 

1986— Pub. L. 99-348 renumbered section 1406 of this 
title as this section, designated first sentence as sub- 
sec, (a) and substituted "this chapter" for ''chapter 67 
of this title" in two places, and designated second sen- 
tence as subsec. (b). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Entitlement to Retirement Pay After October 14, 
1966; Conclusiveness 

Section 3 of Pub. L. 89-652 provided that: "Notwith- 
standing section 1406 [now 12738] of title 10, United 
States Code, as added by this Act — 

"(1) the granting of retired pay to a person under 
chapter 67 [now 1223] of that title is conclusive as to 
that person's entitlement to such pay only if the pay- 
ment of that retired pay is begun after the effective 
date of this Act [Oct. 14, 1966]; and 

"(2) a notification that a person has completed the 
years of service required for eligibility for retired pay 
under chapter 67 [now 1223] of that title is conclusive 
as to the person's subsequent entitlement to such pay 
only if the notification is made after the effective 
date of this Act." 

§ 12739. Computation of retired pay 

(a) The monthly retired pay of a person enti- 
tled to that pay under this chapter is the prod- 
uct of— 

(1) the retired pay base for that person as 
computed under section 1406(b)(2) or 1407 of 
this title; and 



(2) 2V2 percent of the years of service cred- 
ited to that person under section 12733 of this 
title. 

(b) If a person entitled to retired pay under 
this chapter has been credited by the Secretary 
concerned with extraordinary heroism in the 
line of duty and if the highest grade held satis- 
factorily by that person at any time in the 
armed forces is an enlisted grade, the person's 
retired pay shall be increased by 10 percent of 
the amount determined under subsection (a). 
The Secretary's determination as to extraor- 
dinary heroism is conclusive for all purposes. 

(c) (1) Except as provided in paragraph (2), the 
total amount of the monthly retired pay com- 
puted under subsections (a) and (b) may not ex- 
ceed 75 percent of the retired pay base upon 
which the computation is based. 

(2) In the case of a person who retires after De- 
cember 31, 2006, with more than 30 years of serv- 
ice credited to that person under section 12733 of 
this title, the total amount of the monthly re- 
tired pay computed under subsections (a) and (b) 
may not exceed the sum of— 

(A) 75 percent of the retired pay base upon 
which the computation is based; and 

(B) the product of— 

(i) the retired pay base upon which the 
computation is based; and 

(ii) 2V2 percent of the years of service cred- 
ited to that person under section 12733 of 
this title, for service under conditions au- 
thorized for purposes of this paragraph dur- 
ing a period designated by the Secretary of 
Defense for purposes of this paragraph. 

(d) Amounts computed under this section, if 
not a multiple of $1, shall be rounded down to 
the next lower multiple of $1. 

(e) (1) If a member of the Retired Reserve is re- 
called to an active status in the Selected Re- 
serve of the Ready Reserve under section 
10145(d) of this title and completes not less than 
two years of service in such active status, the 
member is entitled to the recomputation under 
this section of the retired pay of the member. 

(2) The Secretary concerned may reduce the 
two-year service requirement specified in para- 
graph (1) in the case of a member who — 

(A) is recalled to serve in a position of adju- 
tant general required under section 314 of title 
32 or in a position of assistant adjutant gen- 
eral subordinate to such a position of adjutant 
general; 

(B) completes at least one year of service in 
such position; and 

(C) fails to complete the minimum two years 
of service solely because the appointment of 
the member to such position is terminated or 
vacated as described in section 324(b) of title 
32. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(j)(l), Oct. 5, 1994, 108 Stat. 3004; amended 
Pub. L. 107-314, div. A, title VI, § 632(a), (b), Dec. 
2, 2002, 116 Stat. 2572; Pub. L. 109-364, div. A, title 
VI, § 642(b), Oct. 17, 2006, 120 Stat. 2259; Pub. L. 
111-84, div. A, title VI, § 642(a), Oct. 28, 2009, 123 
Stat. 2365.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in formula 3 of the table in section 1401(a) of this 
title, prior to amendment by Pub. L. 103-337, §1662(j)(2). 
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Amendments 

2009— Subsec. (e). Pub. L. 111-84 added subsec. (e). 

2006 — Subsec. (c). Pub. L. 109-364 designated existing 
provisions as par. (1), substituted "Except as provided 
in paragraph (2), the" for "The", and added par. (2). 

2002— Subsec. (b). Pub. L. 107-314, § 632(a)(2), added 
subsec. (b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 107-314, § 632(a)(1), (b), redesig- 
nated subsec. (b) as (c) and substituted "total amount 
of the monthly retired pay computed under subsections 
(a) and (b)" for "amount computed under subsection 
(a)". Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 107-314, § 632(a)(1), redesignated 
subsec. (c) as (d). 

Effective Date of 2002 Amendment 

Pub. L. 107-314, div. A, title VI, § 632(c), Dec. 2, 2002, 
116 Stat. 2572, provided that: "The amendments made 
by subsections (a) and (b) [amending this section] shall 
take effect on October 1, 2002, and shall apply with re- 
spect to retired pay for months beginning on or after 
that date." 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 12740. Eligibility: denial upon certain punitive 
discharges or dismissals 

A person who — 

(1) is convicted of an offense under the Uni- 
form Code of Military Justice (chapter 47 of 
this title) and whose sentence includes death; 
or 

(2) is separated pursuant to sentence of a 
court-martial with a dishonorable discharge, a 
bad conduct discharge, or (in the case of an of- 
ficer) a dismissal, 

is not eligible for retired pay under this chapter. 

(Added Pub. L. 104-106, div. A, title VI, § 632(a)(1), 
Feb. 10, 1996, 110 Stat. 365.) 

Effective Date 

Section 632(b) of Pub. L. 104-106 provided that: "Sec- 
tion 12740 of title 10, United States Code, as added by 
subsection (a), shall apply with respect to court-mar- 
tial sentences adjudged after the date of the enactment 
of this Act [Feb. 10, 1996]." 

§ 12741. Retirement for service in an active 
status performed in the Selected Reserve of 
the Ready Reserve after eligibility for regu- 
lar retirement 

(a) Authority to Elect to Receive Reserve 
Retired Pay. — (1) Notwithstanding the require- 
ment in paragraph (4) of section 12731(a) of this 
title that a person may not receive retired pay 
under this chapter when the person is entitled, 
under any other provision of law, to retired pay 
or retainer pay, a person may elect to receive 
retired pay under this chapter, instead of receiv- 
ing retired or retainer pay under chapter 65, 367, 
571, or 867 of this title, if the person — 

(A) satisfies the requirements specified in 
paragraphs (1) and (2) of such section for enti- 
tlement to retired pay under this chapter; 

(B) served in an active status in the Selected 
Reserve of the Ready Reserve after becoming 
eligible for retirement under chapter 65, 367, 
571, or 867 of this title (without regard to 
whether the person actually retired or re- 



ceived retired or retainer pay under one of 
those chapters); and 

(C) completed not less than two years of sat- 
isfactory service (as determined by the Sec- 
retary concerned) in such active status (ex- 
cluding any period of active service). 

(2) The Secretary concerned may reduce the 
minimum two-year service requirement speci- 
fied in paragraph (1)(C) in the case of a person 
who — 

(A) completed at least one year of service in 
a position of adjutant general required under 
section 314 of title 32 or in a position of assist- 
ant adjutant general subordinate to such a po- 
sition of adjutant general; and 

(B) failed to complete the minimum years of 
service solely because the appointment of the 
person to such position was terminated or va- 
cated as described in section 324(b) of title 32. 

(b) Actions To Effectuate Election. — As of 
the effective date of an election made by a per- 
son under subsection (a), the Secretary con- 
cerned shall — 

(1) terminate the eligibility of the person to 
retire under chapter 65, 367, 571, or 867 of this 
title, if the person is not already retired under 
one of those chapters, and terminate entitle- 
ment of the person to retired or retainer pay 
under one of those chapters, if the person was 
already receiving retired or retainer pay under 
one of those chapters; and 

(2) in the case of a reserve commissioned of- 
ficer, transfer the officer to the Retired Re- 
serve. 

(c) Time and Form of Election. — An election 
under subsection (a) shall be made within such 
time and in such form as the Secretary con- 
cerned requires. 

(d) Effective Date of Election. — An election 
made by a person under subsection (a) shall be 
effective — 

(1) except as provided in paragraph (2)(B), as 
of the date on which the person attains the eli- 
gibility age applicable to the person under sec- 
tion 12731(f) of this title, if the Secretary con- 
cerned receives the election in accordance 
with this section within 180 days after that 
date; or 

(2) on the first day of the first month that 
begins after the date on which the Secretary 
concerned receives the election in accordance 
with this section, if— 

(A) the date of the receipt of the election 
is more than 180 days after the date on 
which the person attains the eligibility age 
applicable to the person under such section; 
or 

(B) the person retires from service in an 
active status within that 180-day period. 

(Added Pub. L. 106-398, §1 [[div. A], title VI, 
§ 653(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-164; 
amended Pub. L. 107-107, div. A, title X, 
§1048(a)(31), Dec. 28, 2001, 115 Stat. 1225; Pub. L. 
109-364, div. A, title X, § 1071(a)(41), Oct. 17, 2006, 
120 Stat. 2400; Pub. L. 111-84, div. A, title VI, 
§643(a)-(o), (e)(1), Oct. 28, 2009, 123 Stat. 2366, 
2367.) 

Amendments 

2009— Pub. L. 111-84, § 643(e)(1), substituted "Retire- 
ment for service in an active status performed in the 
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Selected Reserve of the Ready Reserve after eligibility 
for regular retirement" for "Retirement from active 
reserve service performed after regular retirement" in 
section catchline. 

Subsec. (a). Pub. L. 111-84, § 643(a), amended subsec. 
(a) generally. Prior to amendment, subsec. (a) read as 
follows: 

"(a) Election of Reserve Retired Pay. — A person 
who, after becoming entitled to retired or retainer pay 
under chapter 65, 367, 571, or 867 of this title, serves in 
an active status in a reserve component is entitled to 
retired pay under this chapter if — 

"(1) the person would, but for paragraphs (3) and (4) 

of section 12731(a) of this title, otherwise be entitled 

to retired pay under this chapter; 

"(2) the person elects under this section to receive 

retired pay under this chapter; and 

"(3) the person's service in an active status after 

having become entitled to retired or retainer pay 

under that chapter is determined by the Secretary 

concerned to have been satisfactory." 

Subsec. (b)(1). Pub. L. 111-84, § 643(b), added par. (1) 
and struck out former par. (1) which read as follows: 
"terminate the person's entitlement to retired or re- 
tainer pay under the applicable chapter of this title re- 
ferred to in subsection (a); and". 

Subsec. (d)(1). Pub. L. 111-84, § 643(c)(1), substituted 
"attains the eligibility age applicable to the person 
under section 12731(f) of this title" for "attains 60 years 
of age". 

Subsec. (d)(2)(A). Pub. L. 111-84, § 643(c)(2), substituted 
"attains the eligibility age applicable to the person 
under such section" for "attains 60 years of age". 

2006— Subsecs. (c), (d). Pub. L. 109-364 substituted 
"subsection (a)" for "subsection (b)". 

2001— Subsec. (a)(2). Pub. L. 107-107 substituted "re- 
ceive" for "received". 

Effective Date 

Pub. L. 106-398, §1 [[div. A], title VI, §653(b)], Oct. 30, 
2000, 114 Stat. 1654, 1654A-165, provided that: "Section 
12741 of title 10, United States Code, as added by sub- 
section (a), shall take effect 180 days after the date of 
the enactment of this Act [Oct. 30, 2000] and shall apply 
with respect to retired pay payable for months begin- 
ning on or after that effective date." 

CHAPTER 1225— RETIRED GRADE 

Sec. 

12771. Reserve officers: grade on transfer to Retired 

Reserve. 

12772. Reserve commissioned officers who have 

served as Attending Physician to the Con- 
gress: grade on transfer to Retired Reserve. 

12773. Limitation on accrual of increased pay or 

benefits. 

12774. Retired lists. 

§ 12771. Reserve officers: grade on transfer to Re- 
tired Reserve 

(a) Grade on Transfer.— Unless entitled to a 
higher grade under another provision of law, a 
reserve commissioned officer, other than a com- 
missioned warrant officer, who is transferred to 
the Retired Reserve is entitled to be placed on 
the retired list established by section 12774(a) of 
this title in the highest grade in which he served 
satisfactorily, as determined by the Secretary 
concerned and in accordance with section 
1370(d), in the armed force in which he is serving 
on the date of transfer. 

(b) Effect of Subsequent Recall to Active 
Status. — (1) If a member of the Retired Reserve 
who is a commissioned officer is recalled to an 
active status in the Selected Reserve of the 
Ready Reserve under section 10145(d) of this 



title and completes not less than two years of 
service in such active status, the member is en- 
titled to an adjustment in the retired grade of 
the member in the manner provided in section 
1370(d) of this title. 

(2) The Secretary concerned may reduce the 
two-year service requirement specified in para- 
graph (1) in the case of a member who — 

(A) is recalled to serve in a position of adju- 
tant general required under section 314 of title 
32 or in a position of assistant adjutant gen- 
eral subordinate to such a position of adjutant 
general; 

(B) completes at least one year of service in 
such position; and 

(C) fails to complete the minimum two years 
of service solely because the appointment of 
the member to such position is terminated or 
vacated as described in section 324(b) of title 
32. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(k)(l), Oct. 5, 1994, 108 Stat. 3005; amended 
Pub. L. 111-84, div. A, title VI, § 642(b), Oct. 28, 
2009, 123 Stat. 2365.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1374(b), (f) of this title, prior to repeal 
by Pub. L. 103-337, §1662(k)(2). 

Amendments 

2009 — Pub. L. 111-84 designated existing provisions as 
subsec. (a), inserted heading, and added subsec. (b). 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 12772. Reserve commissioned officers who have 
served as Attending Physician to the Con- 
gress: grade on transfer to Retired Reserve 

Unless entitled to a higher grade under an- 
other provision of law, a reserve commissioned 
officer who is transferred to the Retired Reserve 
after having served in the position of Attending 
Physician to the Congress is entitled to be 
placed on the retired list established by section 
12774(a) of this title in the grade held by the offi- 
cer while serving in that position. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(k)(l), Oct. 5, 1994, 108 Stat. 3005.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1374(e) of this title, prior to repeal by 
Pub. L. 103-337, §1662(k)(2). 

§ 12773. Limitation on accrual of increased pay 
or benefits 

Unless otherwise provided by law, no person is 
entitled to increased pay or other benefits be- 
cause of sections 12771 and 12772 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(k)(l), Oct. 5, 1994, 108 Stat. 3005.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 1374(d) of this title, prior to repeal by 
Pub. L. 103-337, §1662(k)(2). 
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§ 12774. Retired lists 

(a) Under regulations prescribed by the Sec- 
retary concerned, there shall be maintained re- 
tired lists containing the names of the Reserves 
of the armed forces under the Secretary's juris- 
diction who are in the Retired Reserve. 

(b) The Secretary of the Navy shall maintain 
a United States Naval Reserve Retired List con- 
taining the names of members of the Navy Re- 
serve and the Marine Corps Reserve entitled to 
retired pay. 

(Added Pub. L. 103-337, div. A, title XVI, 
§1662(k)(l), Oct. 5, 1994, 108 Stat. 3006; amended 
Pub. L. 109-163, div. A, title V, §515(b)(l)(NN), 
Jan. 6, 2006, 119 Stat. 3234.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 1376(a) and 6017 of this title, prior to 
repeal by Pub. L. 103-337, §1662(k)(2), (3)(A)(i). 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "the 
Navy Reserve" for "the Naval Reserve". 

PART III— PROMOTION AND RETEN- 
TION OF OFFICERS ON THE RE- 
SERVE ACTP7E-STATUS LIST 



Chap. See. 

1401. Applicability and Reserve Active- 
Status Lists 14001 

1403. Selection Boards 14101 

1405. Promotions 14301 

1407. Failure of Selection for Promotion and 

Involuntary Separation 14501 

1409. Continuation of Officers on the Reserve 
Active-Status List and Selective 
Early Removal 14701 

1411. Additional Provisions Relating to In- 
voluntary Separation 14901 



CHAPTER 1401— APPLICABILITY AND 
RESERVE ACTIVE-STATUS LISTS 

Sec. 

14001. Applicability of this part. 

14002. Reserve active-status lists: requirement for 

each armed force. 

14003. Reserve active-status lists: position of offi- 

cers on the list. 

14004. Reserve active-status lists: eligibility for Re- 

serve promotion. 

14005. Competitive categories. 

14006. Determination of years in grade. 

§ 14001. Applicability of this part 

This chapter and chapters 1403 through 1411 of 
this title apply, as appropriate, to all reserve of- 
ficers of the Army, Navy, Air Force, and Marine 
Corps except warrant officers. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2922.) 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

Effects of Selection for Promotion and Failure 
of Selection for Army and Air Force Officers 

Section 1682 of title XVI of div. A of Pub. L. 103-337 
provided that: 



"(a) Promotions To Fill Vacancies. — A reserve com- 
missioned officer of the Army or Air Force (other than 
a commissioned warrant officer) who, on the day before 
the effective date of this title [Oct. 1, 1996, see section 
1691(b)(1), (2) of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title], is rec- 
ommended for promotion to fill a vacancy in the Army 
Reserve or the Air Force Reserve under section 3383, 
3384, 8372, or 8373 of title 10, United States Code, as in 
effect on the day before the effective date of this title, 
in the next higher reserve grade shall be considered to 
have been recommended for promotion to that grade by 
a vacancy promotion board under section 14101(a)(2) of 
title 10, United States Code, as added by this title. 

"(b) Promotions Other Than To Fill Vacancies. — A 
reserve officer of the Army or Air Force who, on the 
day before the effective date of this title, is rec- 
ommended for promotion under section 3366, 3367, 3370, 
3371, 8366, or 8371 of title 10, United States Code, as in 
effect on the day before the effective date of this title, 
to a reserve grade higher than the grade in which the 
officer is serving shall be considered to have been rec- 
ommended for promotion by a mandatory promotion 
board convened under section 14101(a)(1) of title 10, 
United States Code, as added by this title. 

"(c) Officers Found Qualified for Promotion to 
First Lieutenant. — A reserve officer of the Army or 
Air Force who, on the effective date of this title, holds 
the grade of second lieutenant and has been found 
qualified for promotion to the grade of first lieutenant 
in accordance with section 3365, 3382, or 8365 of title 10, 
United States Code, as in effect on the day before the 
effective date of this title, shall be promoted to that 
grade on the date on which the officer would have been 
promoted under the provisions of chapter 337 or 837 of 
such title, as in effect on the day before the effective 
date of this title, unless sooner promoted under regula- 
tions prescribed by the Secretary of the Army or the 
Secretary of the Air Force under section 14308(b) of 
title 10, United States Code, as added by this title. 

"(d) Officers Once Failed of Selection. — (1) A re- 
serve officer of the Army in the grade of first lieuten- 
ant, captain, or major who, on the day before the effec- 
tive date of this title, has been considered once but not 
recommended for promotion to the next higher reserve 
grade under section 3366 or 3367 of title 10, United 
States Code, or a reserve officer of the Air Force in the 
grade of first lieutenant, captain, or major who, on the 
day before the effective date of this title, is a deferred 
officer within the meaning of section 8368 of such title, 
shall be considered to have been considered once but 
not selected for promotion by a board convened under 
section 14101(a)(1) of title 10, United States Code, as 
added by this title. If the officer is later considered for 
promotion by a selection board convened under that 
section and is not selected for promotion (or is selected 
for promotion but declines to accept the promotion), 
the officer shall be considered for all purposes to have 
twice failed of selection for promotion. 

"(2) In the case of a reserve officer of the Army or Air 
Force in an active status who, on the day before the ef- 
fective date of this title, is in the grade of first lieuten- 
ant, captain, or major and whose name has been re- 
moved, under the provisions of section 3363(f) of title 10, 
United States Code, from a list of officers rec- 
ommended for promotion or who has previously not 
been promoted because the President declined to ap- 
point the officer in the next higher grade under section 
8377 of such title as in effect on the day before the ef- 
fective date of this title, or whose name was removed 
from a list of officers recommended for promotion to 
the next higher grade because the Senate did not con- 
sent to the officer's appointment, if the officer is later 
considered for promotion by a selection board convened 
by section 14101(a)(1) of title 10, United States Code, as 
added by this title, and (A) is not selected for pro- 
motion, (B) is selected for promotion but removed from 
the list of officers recommended or approved for pro- 
motion, or (C) is selected for promotion but declines to 
accept the promotion, the officer shall be considered 
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for all purposes to have twice failed of selection for 
promotion. 

"(e) Officers Twice Failed of Selection. — A reserve 
officer of the Army or Air Force in an active status 
who, on the day before the effective date of this title, 
is in the grade of first lieutenant, captain, or major and 
on that date is subject to be treated as prescribed in 
section 3846 or 8846 of title 10, United States Code, shall 
continue to be governed by that section as in effect on 
the day before the effective date of this title. 

"(f) Officers With Approved Promotion Declina- 
tions in Effect. — A reserve officer of the Army who, on 
the day before the effective date of this title, has de- 
clined a promotion under subsection (f) or (g) of section 
3364 of title 10, United States Code, shall while carried 
on the reserve active status list be subject to the provi- 
sions of subsections (h), (i), and (j) of such section, as 
in effect on the day before the effective date of this 
title, except that the name of an officer to whom this 
section applies shall be placed on a promotion list 
under section 14308(a) of title 10, United States Code (as 
added by this title), and, at the end of the approved pe- 
riod of declination, shall be considered to have failed of 
promotion if the officer again declines to accept the 
promotion. 

"(g) Covered Officers. — This section applies to re- 
serve officers of the Army and Air Force who — 

"(1) on the day before the effective date of this title 
are in an active status; and 

"(2) on the effective date of this title are subject to 
placement on the reserve active-status list of the 
Army or the Air Force." 

Effects of Selection for Promotion and Failure 
of Selection for Navy and Marine Corps Officers 

Section 1683 of title XVI of div. A of Pub. L. 103-337 
provided that: 

"(a) Recommendations for Promotion. — An officer 
covered by this section who, on the day before the ef- 
fective date of this title [Oct. 1, 1996, see section 
1691(b)(1), (2) of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title], has been 
recommended for promotion to a reserve grade higher 
than the grade in which the officer is serving shall be 
considered to have been recommended for promotion to 
that grade under section 14101(a) of title 10, United 
States Code, as added by this title. 

"(b) Failures of Selection. — An officer covered by 
this section who, on the day before the effective date of 
this title is considered to have failed of selection for 
promotion one or more times under chapter 549 of title 
10, United States Code, to a grade below captain, in the 
case of a reserve officer of the Navy, or to a grade 
below colonel, in the case of a reserve officer of the Ma- 
rine Corps, shall be subject to chapters 1405 and 1407 of 
title 10, United States Code, as added by this title, as 
if such failure or failures had occurred under the provi- 
sions of those chapters. 

"(c) Officers Other Than Covered Officers Rec- 
ommended for Promotion. — A reserve officer of the 
Navy or Marine Corps who on the day before the effec- 
tive date of this title (1) has been recommended for pro- 
motion in the approved report of a selection board con- 
vened under chapter 549 of title 10, United States Code, 
and (2) was on the active-duty list of the Navy or Ma- 
rine Corps may be promoted under that chapter, as in 
effect on the day before the effective date of this title. 

"(d) Officers Found Qualified for Promotion to 
Lieutenant (Junior Grade) or First Lieutenant. — A 
covered officer who, on the effective date of this title, 
holds the grade of second lieutenant and has been found 
qualified for promotion in accordance with section 5908 
or 5910 of title 10, United States Code, as in effect on 
the day before the effective date of this title, shall be 
promoted on the date on which the officer would have 
been promoted under the provisions of chapter 549 of 
such title, as in effect on the day before the effective 
date of this title, unless sooner promoted under regula- 
tions prescribed by the Secretary of the Navy under 
section 14307(b) of such title, as added by this title. 



"(e) Officers Whose Names Have Been Omitted 
From a List Furnished to a Selection Board. — A cov- 
ered officer whose name, as of the effective date of this 
title, had been omitted by administrative error from 
the list of officers furnished the most recent selection 
board to consider officers of the same grade and compo- 
nent, shall be considered by a special selection board 
established under section 14502 of title 10, United States 
Code, as added by this title. If the officer is selected for 
promotion by that board, the officer shall be promoted 
as specified in section 5904 of title 10, United States 
Code, as in effect on the day before the effective date 
of this title. 

"(f) Covered Officers. — Except as provided in sub- 
section (c), this section applies to any reserve officer of 
the Navy or Marine Corps who (1) before the effective 
date of this title is in an active status, and (2) on the 
effective date of this title is subject to placement on 
the reserve active-status list of the Navy or Marine 
Corps." 

§ 14002. Reserve active-status lists: requirement 
for each armed force 

(a) The Secretary of each military department 
shall maintain a single list, to be known as the 
reserve active-status list, for each armed force 
under the Secretary's jurisdiction. That list 
shall include the names of all reserve officers of 
that armed force who are in an active status 
other than those on an active-duty list described 
in section 620 of this title or warrant officers 
(including commissioned warrant officers). 

(b) The reserve active-status list for the Army 
shall include officers in the Army Reserve and 
the Army National Guard of the United States. 
The reserve active-status list for the Air Force 
shall include officers in the Air Force Reserve 
and the Air National Guard of the United 
States. The Secretary of the Navy shall main- 
tain separate lists for the Navy Reserve and the 
Marine Corps Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2922; amended Pub. L. 
109-163, div. A, title V, §515(b)(l)(00), Jan. 6, 
2006, 119 Stat. 3234.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

Establishment of Reserve Active-Status List 

Section 1686 of title XVI of div. A of Pub. L. 103-337 
provided that: 

"(a) Six-Month Deadline. — Not later than six 
months after the effective date of this title [Oct. 1, 1996, 
see section 1691(b)(1), (2) of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title], 
the Secretary of the military department concerned 
shall ensure that — 

"(1) all officers of the Army, Navy, Air Force, and 
Marine Corps who are required to be placed on the re- 
serve active-status list of their Armed Force under 
section 14002 of title 10, United States Code, as added 
by this title, shall be placed on the list for their 
armed force and in their competitive category; and 

"(2) the relative seniority of those officers on each 
such list shall be established. 

"(b) Regulations. — The Secretary concerned shall 
prescribe regulations for the establishment of relative 
seniority. The Secretary of the Army and the Secretary 
of the Air Force shall, in prescribing such regulations, 
provide for the consideration of both promotion service 
established under section 3360(b) or 8360(e) of title 10, 
United States Code, as in effect on the day before the 
effective date of this title, and total commissioned 
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service established under section 3360(c) or 8366(e) of 
such title, as in effect on the day before the effective 
date of this title. An officer placed on a reserve active- 
status list in accordance with this section shall be con- 
sidered to have been on the list as of the effective date 
of this title." 

Preservation op Relative Seniority Under Initial 
Establishment of Reserve Active-Status List 

Section 168V of title XVI of div. A of Pub. L. 103-337 
provided that: "In order to maintain the relative se- 
niority among- reserve officers of the Army, Navy, Air 
Force, or Marine Corps as determined under section 
1686 [set out above], the Secretary of the military de- 
partment concerned may, during the one-year period 
beginning on the effective date of this title [Oct. 1, 1996, 
see section 1691(b)(1), (2) of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title], 
adjust the date of rank of any reserve officer of such 
Armed Force who was in an active status but not on 
the active-duty list on such effective date." 

§ 14003. Reserve active-status lists: position of of- 
ficers on the list 

(a) Position on List. — Officers shall be carried 
on the reserve active-status list of the armed 
force of which they are members in the order of 
seniority of the grade in which they are serving 
in an active status. Officers serving in the same 
grade shall be carried in the order of their rank 
in that grade. 

(b) Effect on Position Held by Reason of 
Temporary Appointment or Assignment. — An 
officer whose position on the reserve active- 
status list results from service under a tem- 
porary appointment or in a grade held by reason 
of assignment to a position has, when that ap- 
pointment or assignment ends, the grade and po- 
sition on that list that the officer would have 
held if the officer had not received that appoint- 
ment or assignment. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2923; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(22), Feb. 10, 
1996, 110 Stat. 497.) 

Amendments 

1996 — Pub. L. 104-106 inserted "lists" in section catch- 
line. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14004. Reserve active-status lists: eligibility for 
Reserve promotion 

Except as otherwise provided by law, an offi- 
cer must be on a reserve active-status list to be 
eligible under chapter 1405 of this title for con- 
sideration for selection for promotion or for pro- 
motion. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2923.) 

§ 14005. Competitive categories 

Each officer whose name appears on a reserve 
active-status list shall be placed in a competi- 
tive category. The competitive categories for 
each armed force shall be specified by the Sec- 



retary of the military department concerned 
under regulations prescribed by the Secretary of 
Defense. Officers in the same competitive cat- 
egory shall compete among themselves for pro- 
motion. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2923.) 

§ 14006. Determination of years in grade 

For the purpose of chapters 1403 through 1411 
of this title, an officer's years of service in a 
grade are computed from the officer's date of 
rank in grade as determined under section 741(d) 
of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2923.) 

CHAPTER 1403— SELECTION BOARDS 

See. 

14101. Convening of selection boards. 

14102. Selection boards: appointment and composi- 

tion. 

14103. Oath of members. 

14104. Nondisclosure of board proceedings. 

14105. Notice of convening of promotion board. 

14106. Communication with board by officers under 

consideration. 

14107. Information furnished by the Secretary con- 

cerned to promotion boards. 

14108. Recommendations by promotion boards. 

14109. Reports of promotion boards: in general. 

14110. Reports of promotion boards: review by Sec- 

retary. 

14111. Reports of selection boards: transmittal to 

President. 

14112. Dissemination of names of officers selected. 

Amendments 

2006— Pub. L. 109-364, div. A, title V, § 547(d)(2), Oct. 
17, 2006, 120 Stat. 2216, substituted "Nondisclosure" for 
"Confidentiality" in item 14104. 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(23), 
Feb. 10, 1996, 110 Stat. 497, substituted "promotion" for 
"selection" in item 14105. 

§ 14101. Convening of selection boards 

(a) Promotion Boards.— (1) Whenever the 
needs of the Army, Navy, Air Force, or Marine 
Corps require, the Secretary concerned shall 
convene a selection board to recommend for pro- 
motion to the next higher grade, under chapter 
1405 of this title, officers on the reserve active- 
status list of that armed force in a permanent 
grade from first lieutenant through brigadier 
general or, in the case of the Navy Reserve, lieu- 
tenant (junior grade) through rear admiral 
(lower half). A selection board convened under 
this subsection shall be known as a "promotion 
board". 

(2) A promotion board convened to recommend 
reserve officers of the Army or reserve officers 
of the Air Force for promotion (A) to fill a posi- 
tion vacancy under section 14315 of this title, or 
(B) to the grade of brigadier general or major 
general, shall be known as a "vacancy pro- 
motion board". Any other promotion board con- 
vened under this subsection shall be known as a 
"mandatory promotion board". 

(3) Paragraph (1) does not require the conven- 
ing of a selection board in the case of officers in 
the permanent grade of first lieutenant or, in 
the case of the Navy, lieutenant (junior grade) 
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when the Secretary concerned recommends for 
promotion to the next higher grade under sec- 
tion 14308(b)(4) of this title all such officers 
whom the Secretary finds to be fully qualified 
for promotion. 

(b) Selective Early Separation Boards.— 
Whenever the needs of the Army, Navy, Air 
Force, or Marine Corps require, the Secretary 
concerned may convene a selection board to rec- 
ommend officers of that armed force — 

(1) for selective early removal from the re- 
serve active-status list under section 14704 of 
this title; or 

(2) for selective early retirement under sec- 
tion 14705 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2924; amended Pub. L. 
105-85, div. A, title V, § 514(a), Nov. 18, 1997, 111 
Stat. 1732; Pub. L. 107-107, div. A, title V, 
§ 505(b)(3), Dec. 28, 2001, 115 Stat. 1087; Pub. L. 
108-136, div. A, title V, § 511(b)(1), Nov. 24, 2003, 
117 Stat. 1459; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(PP), Jan. 6, 2006, 119 Stat. 3234.) 

Amendments 

2006— Subsec. (a)(1). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

2003— Subsec. (b). Pub. L. 108-136, § 511(b)(1)(A), (D), 
substituted "Selective Early Separation Boards" for 
"Continuation Boards" in heading and struck out con- 
cluding provisions which read as follows: "A selection 
board convened under this subsection shall be known as 
a 'continuation board'." 

Subsec. (b)(1) to (3). Pub. L. 108-136, § 511(b)(1)(B), (C), 
redesignated pars. (2) and (3) as (1) and (2), respectively, 
and struck out former par. (1) which read as follows: 
"for continuation on the reserve active-status list 
under section 14701 of this title;". 

2001— Subsec. (a)(3). Pub. L. 107-107 added par. (3). 

1997— Subsec. (a)(2). Pub. L. 105-85 struck out "(except 
in the case of a board convened to consider officers as 
provided in section 14301(e) of this title)" before "be 
known as a 'vacancy promotion board'." 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

§ 14102. Selection boards: appointment and com- 
position 

(a) Appointment. — Members of selection 
boards convened under section 14101 of this title 
shall be appointed by the Secretary of the mili- 
tary department concerned in accordance with 
this section. Promotion boards and special selec- 
tion boards shall consist of five or more officers. 
Selection boards convened under section 14101(b) 
of this title shall consist of three or more offi- 
cers. All of the officers of any such selection 
board shall be of the same armed force as the of- 
ficers under consideration by the board. 

(b) Composition.— At least one-half of the 
members of such a selection board shall be re- 
serve officers, to include at least one reserve of- 
ficer from each reserve component from which 
officers are to be considered by the board. Each 
member of a selection board must hold a perma- 
nent grade higher than the grade of the officers 
under consideration by the board, and no mem- 
ber of a board may hold a grade below major or 
lieutenant commander. 

(c) Representation of Competitive Cat- 
egories. — (1) Except as provided in paragraph 



(2), a selection board shall include at least one 
officer from each competitive category of offi- 
cers to be considered by the board. 

(2) A selection board need not include an offi- 
cer from a competitive category to be consid- 
ered by the board if there is no officer of that 
competitive category on the reserve active- 
status list or the active-duty list in a permanent 
grade higher than the grade of the officers to be 
considered by the board and otherwise eligible 
to serve on the board. However, in such a case, 
the Secretary of the military department con- 
cerned, in his discretion, may appoint as a mem- 
ber of the board a retired officer of that com- 
petitive category who is in the same armed force 
as the officers under consideration by the board 
who holds a higher grade than the grade of the 
officers under consideration. 

(d) Prohibition of Service on Consecutive 
Promotion Boards. — No officer may be a mem- 
ber of two successive promotion boards con- 
vened under section 14101(a) of this title for the 
consideration of officers of the same competi- 
tive category and grade if the second of the two 
boards is to consider any officer who was consid- 
ered and not recommended for promotion to the 
next higher grade by the first of the two boards. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2924; amended Pub. L. 
108-136, div. A, title V, § 511(b)(2), Nov. 24, 2003, 
117 Stat. 1459.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3362(b), (c), 5893(a), (b), and 8362(b), (c) 
of this title, prior to repeal by Pub. L. 103-337, 
§ 1629(a)(1), (b)(2), (c)(1). 

Amendments 

2003— Subsec. (a). Pub. L. 108-136 substituted "Selec- 
tion boards convened under section 14101(b) of this 
title" for "Continuation boards". 

§ 14103. Oath of members 

Each member of a selection board convened 
under section 14101 of this title shall take an 
oath to perform the duties of a member of the 
board without prejudice or partiality, having in 
view both the special fitness of officers and the 
efficiency of the member's armed force. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2925.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3362(d), 5894, and 8362(d) of this title, 
prior to repeal by Pub. L. 103-337, § 1629(a)(1), (b)(2), 
(c)(1). 

§ 14104. Nondisclosure of board proceedings 

(a) Prohibition on Disclosure .—The proceed- 
ings of a selection board convened under section 
14101 or 14502 of this title may not be disclosed 
to any person not a member of the board, except 
as authorized or required to process the report 
of the board. This prohibition is a statutory ex- 
emption from disclosure, as described in section 
552(b)(3) of title 5. 

(b) Prohibited Uses of Board Discussions, 
Deliberations, Notes, and Records.— The dis- 
cussions and deliberations of a selection board 
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described in subsection (a) and any written or 
documentary record of such discussions and de- 
liberations — 

(1) are immune from legal process; 

(2) may not be admitted as evidence; and 

(3) may not be used for any purpose in any 
action, suit, or judicial or administrative pro- 
ceeding without the consent of the Secretary 
of the military department concerned. 

(c) Applicability. — This section applies to all 
selection boards convened under section 14101 or 
14502 of this title, regardless of the date on 
which the board was convened. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2925; amended Pub. L. 
109-364, div. A, title V, § 547(b), Oct. 17, 2006, 120 
Stat. 2216; Pub. L. 111-383, div. A, title V, § 503(c), 
Jan. 7, 2011, 124 Stat. 4208.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5898(e) of this title, prior to repeal by 
Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2011— Subsec. (a). Pub. L. 111-383, § 503(c)(1), added 
subsec. (a) and struck out former subsec. (a). Prior to 
amendment, text read as follows: "The proceeding's of a 
selection board convened under section 14101 of this 
title may not be disclosed to any person not a member 
of the board." 

Subsec. (b). Pub. L. 111-383, § 503(c)(2), substituted 
"Notes, and Records" for "and Records" in heading. 

Subsec. (c). Pub. L. 111-383, § 503(c)(3), added subsec. 
(c). 

2006 — Pub. L. 109-364 amended section catchline and 
text generally. Prior to amendment, text read as fol- 
lows: "Except as otherwise authorized or required by 
law, the proceedings of a selection board convened 
under section 14101 of this title may not be disclosed to 
any person not a member of the board." 

Effective Date of 2006 Amendment 

This section, as amended by Pub. L. 109-364, applica- 
ble with respect to the proceedings of all selection 
boards convened under section 14101 of this title, in- 
cluding selection boards convened before Oct. 17, 2006, 
see section 547(c) of Pub. L. 109-364, set out as an Effec- 
tive Date note under section 613a of this title. 

§ 14105. Notice of convening of promotion board 

(a) Required Notice. — At least 30 days before 
a promotion board is convened under section 
14101(a) of this title to consider officers in a 
grade and competitive category for promotion 
to the next higher grade, the Secretary con- 
cerned shall either (1) notify in writing the offi- 
cers eligible for consideration by the board for 
promotion regarding the convening of the board, 
or (2) issue a general written notice to the 
armed force concerned regarding the convening 
of the board. 

(b) Content of Notice. — A notice under sub- 
section (a) shall include the date on which the 
board is to convene and (except in the case of a 
vacancy promotion board) the name and date of 
rank of the junior officer, and of the senior offi- 
cer, in the promotion zone as of the date of the 
notice. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2925.) 



§ 14106. Communication with board by officers 
under consideration 

Subject to regulations prescribed by the Sec- 
retary of the military department concerned, an 
officer eligible for consideration by a promotion 
board convened under section 14101(a) of this 
title who is in the promotion zone or above the 
promotion zone, or who is to be considered by a 
vacancy promotion board, may send a written 
communication to the board calling attention to 
any matter concerning the officer which the of- 
ficer considers important to the officer's case. 
Any such communication shall be sent so as to 
arrive not later than the day before the date on 
which the board convenes. The board shall give 
consideration to any timely communication 
under this section. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2925; amended Pub. L. 
109-163, div. A, title V, § 505(b), Jan. 6, 2006, 119 
Stat. 3227.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3362(f), 5900, and 8362(f) of this title, 
prior to repeal by Pub. L. 103-337, § 1629(a)(1), (b)(2), 
(c)(1). 

Amendments 

2006— Pub. L. 109-163 inserted "the day before" after 
"not later than". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-163 effective Mar. 1, 2006, 
and applicable with respect to selection boards con- 
vened on or after that date, see section 505(c) of Pub. L. 
109-163, set out as a note under section 614 of this title. 

§ 14107. Information furnished by the Secretary 
concerned to promotion boards 

(a) Integrity of the Promotion Selection 
Board Process.— (1) The Secretary of Defense 
shall prescribe regulations governing informa- 
tion furnished to selection boards convened 
under section 14101(a) of this title. Those regula- 
tions shall apply uniformly among the military 
departments. Any regulations prescribed by the 
Secretary of a military department to supple- 
ment those regulations may not take effect 
without the approval of the Secretary of Defense 
in writing. 

(2) No information concerning a particular eli- 
gible officer may be furnished to a selection 
board except for the following: 

(A) Information that is in the officer's offi- 
cial military personnel file and that is pro- 
vided to the selection board in accordance 
with the regulations prescribed by the Sec- 
retary of Defense pursuant to paragraph (1). 

(B) Other information that is determined by 
the Secretary of the military department con- 
cerned, after review by that Secretary in ac- 
cordance with standards and procedures set 
out in the regulations prescribed by the Sec- 
retary of Defense pursuant to paragraph (1), to 
be substantiated, relevant information that 
could reasonably and materially affect the de- 
liberations of the promotion board. 

(C) Subject to such limitations as may be 
prescribed in those regulations, information 
communicated to the board by the officer in 
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accordance with this section, section 14106 of 
this title (including any comment on informa- 
tion referred to in subparagraph (A) regarding 
that officer), or other applicable law. 

(D) A factual summary of the information 
described in subparagraphs (A), (B), and (C) 
that, in accordance with the regulations pre- 
scribed pursuant to paragraph (1) is prepared 
by administrative personnel for the purpose of 
facilitating the work of the selection board. 

(3) In the case of an eligible officer considered 
for promotion to a grade above colonel or, in the 
case of the Navy, captain, any credible informa- 
tion of an adverse nature, including any sub- 
stantiated adverse finding or conclusion from an 
officially documented investigation or inquiry, 
shall be furnished to the selection board in ac- 
cordance with standards and procedures set out 
in the regulations prescribed by the Secretary of 
Defense pursuant to paragraph (1). 

(4) Information provided to a promotion board 
in accordance with paragraphs (2) and (3) shall 
be made available to all members of the board 
and shall be made a part of the record of the 
board. Communication of such information shall 
be in a written form or in the form of an audio 
or video recording. If a communication is in the 
form of an audio or video recording, a written 
transcription of the recording shall also be made 
a part of the record of the promotion board. 

(5) Paragraphs (2), (3), and (4) do not apply to 
the furnishing of appropriate administrative 
processing information to the promotion board 
by an administrative staff designated to assist 
the board, but only to the extent that oral com- 
munications are necessary to facilitate the work 
of the board. 

(6) Information furnished to a promotion 
board that is described in subparagraph (B), (C), 
or (D) of paragraph (2), or in paragraph (3), may 
not be furnished to a later promotion board un- 
less — 

(A) the information has been properly placed 
in the official military personnel file of the of- 
ficer concerned; or 

(B) the information is provided to the later 
selection board in accordance with paragraph 
(2) or (3), as applicable. 

(7) (A) Before information described in para- 
graph (2)(B) or (3) regarding an eligible officer is 
furnished to a selection board, the Secretary of 
the military department concerned shall en- 
sure — 

(i) that such information is made available 
to such officer; and 

(ii) that the officer is afforded a reasonable 
opportunity to submit comments on that in- 
formation to the promotion board. 

(B) If an officer cannot be given access to the 
information referred to in subparagraph (A) be- 
cause of its classification status, the officer 
shall, to the maximum extent practicable, be 
furnished an appropriate summary of the infor- 
mation. 

(b) Information To Be Furnished.— The Sec- 
retary of the military department concerned 
shall furnish to a promotion board convened 
under section 14101(a) of this title the following: 
(1) In the case of a mandatory promotion 

board, the maximum number (as determined 



in accordance with section 14307 of this title) 
of officers in each competitive category under 
consideration that the board is authorized to 
recommend for promotion to the next higher 
grade. 

(2) The name of each officer in each competi- 
tive category under consideration who is to be 
considered by the board for promotion. 

(3) The pertinent records (as determined by 
the Secretary) of each officer whose name is 
furnished to the board. 

(4) Information or guidelines relating to the 
needs of the armed force concerned for officers 
having particular skills, including (except in 
the case of a vacancy promotion board) guide- 
lines or information relating to either a mini- 
mum number or a maximum number of offi- 
cers with particular skills within a competi- 
tive category. 

(5) Such other information or guidelines as 
the Secretary concerned may determine to be 
necessary to enable the board to perform its 
functions. 

(c) Limitation on Modifying Furnished In- 
formation. — Information or guidelines furnished 
to a selection board under subsection (a) may 
not be modified, withdrawn, or supplemented 
after the board submits its report to the Sec- 
retary of the military department concerned 
pursuant to section 14109(a) of this title. How- 
ever, in the case of a report returned to a board 
pursuant to section 14110(a) of this title for fur- 
ther proceedings because of a determination by 
the Secretary of the military department con- 
cerned that the board acted contrary to law, 
regulation, or guidelines, the Secretary may 
modify, withdraw, or supplement such informa- 
tion or guidelines as part of a written expla- 
nation to the board as provided in that section. 

(d) Officers in Health-Professions Competi- 
tive Categories. — The Secretary of each mili- 
tary department, under uniform regulations pre- 
scribed by the Secretary of Defense, shall in- 
clude in guidelines furnished to a promotion 
board convened under section 14101(a) of this 
title that is considering officers in a health-pro- 
fessions competitive category for promotion to a 
grade below colonel or, in the case of officers of 
the Navy Reserve, captain, a direction that the 
board give consideration to an officer's clinical 
proficiency and skill as a health professional to 
at least as great an extent as the board gives to 
the officer's administrative and management 
skills. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2926; amended Pub. L. 
109-163, div. A, title V, §§ 506(b), 515(b)(l)(QQ), 
Jan. 6, 2006, 119 Stat. 3227, 3234.) 

Prior Provisions 

Provisions similar to those in subsec. (b) of this sec- 
tion were contained in section 5895 of this title, prior to 
repeal by Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2006— Subsec. (a)(3). Pub. L. 109-163, § 506(b)(1)(B), 
added par. (3). Former par. (3) redesignated (4). 

Subsec. (a)(4). Pub. L. 109-163, § 506(b)(1)(A), (2)(A), re- 
designated par. (3) as (4) and substituted "paragraphs 
(2) and (3)" for "paragraph (2)". Former par. (4) redesig- 
nated (5). 
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Subsec. (a)(5). Pub. L. 109-163, § 506(b)(1)(A), (2)(B), re- 
designated par. (4) as (5) and substituted ", (3), and (4)" 
for "and (3)". Former par. (5) redesignated (6). 

Subsec. (a)(6). Pub. L. 109-163, § 506(b)(1)(A), (2)(C)(i), 
redesignated par. (5) as (6) and inserted ", or in para- 
graph (3)," after "paragraph (2)" in introductory provi- 
sions. Former par. (6) redesignated (7). 

Subsec. (a)(6)(B). Pub. L. 109-163, § 506(b)(2)(C)(ii), in- 
serted "or (3), as applicable" after "paragraph (2)". 

Subsec. (a)(7). Pub. L. 109-163, § 506(b)(1)(A), redesig- 
nated par. (6) as (7). 

Subsec. (a)(7)(A). Pub. L. 109-163, § 506(b)(2)(D), in- 
serted "or (3)" after "paragraph (2)(B)". 

Subsec. (d). Pub. L. 109-163, §515(b)(l)(QQ), substituted 
"Navy Reserve" for "Naval Reserve". 

Effective Date of 2006 Amendment 

Amendment by section 506(b) of Pub. L. 109-163 effec- 
tive Oct. 1, 2006, and applicable with respect to pro- 
motion selection boards convened on or after that date, 
see section 506(c) of Pub. L. 109-163, set out as a note 
under section 615 of this title. 

§ 14108. Recommendations by promotion boards 

(a) Recommendation of Best Qualified Offi- 
cers. — A promotion board convened under sec- 
tion 14101(a) of this title shall recommend for 
promotion to the next higher grade those offi- 
cers considered by the board whom the board 
considers best qualified for promotion within 
each competitive category considered by the 
board or, in the case of a vacancy promotion 
board, among those officers considered to fill a 
vacancy. In determining those officers who are 
best qualified for promotion, the board shall 
give due consideration to the needs of the armed 
force concerned for officers with particular 
skills (as noted in the guidelines or information 
furnished the board under section 14107 of this 
title). 

(b) Actions Required. — A promotion board 
convened under section 14101(a) of this title may 
not recommend an officer for promotion un- 
less — 

(1) the officer receives the recommendation 
of a majority of the members of the board; 

(2) a majority of the members of the board 
finds that the officer is fully qualified for pro- 
motion; and 

(3) a majority of the members of the board, 
after consideration by all members of the 
board of any adverse information about the of- 
ficer that is provided to the board under sec- 
tion 14107 of this title, finds that the officer is 
among the officers best qualified for pro- 
motion to meet the needs of the armed force 
concerned consistent with the requirement of 
exemplary conduct set forth in section 3583, 
5947, or 8583 of this title, as applicable. 

(c) Board Recommendation Required for 
Promotion. — Except as otherwise provided by 
law, an officer on the reserve active-status list 
may not be promoted to a higher grade under 
chapter 1405 of this title unless the officer is 
considered and recommended for promotion to 
that grade by a promotion board convened under 
section 14101(a) of this title (or by a special se- 
lection board convened under section 14502 of 
this title). 

(d) Disclosure of Board Recommendations. — 
The recommendations of a promotion board may 
be disclosed only in accordance with regulations 



prescribed by the Secretary of Defense. Those 
recommendations may not be disclosed to a per- 
son not a member of the board (or a member of 
the administrative staff designated by the Sec- 
retary concerned to assist the board) until the 
written report of the recommendations of the 
board, required by section 14109 of this title, is 
signed by each member of the board. 

(e) Prohibition of Coercion and Unauthor- 
ized Influence of Actions of Board Mem- 
bers. — The Secretary convening a promotion 
board under section 14101(a) of this title, and an 
officer or other official exercising authority 
over any member of a selection board, may 
not — 

(1) censure, reprimand, or admonish the se- 
lection board or any member of the board with 
respect to the recommendations of the board 
or the exercise of any lawful function within 
the authorized discretion of the board; or 

(2) attempt to coerce or, by any unauthor- 
ized means, influence any action of a pro- 
motion board or any member of a promotion 
board in the formulation of the board's recom- 
mendations. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2928; amended Pub. L. 
109-364, div. A, title V, § 512(b), Oct. 17, 2006, 120 
Stat. 2184.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3362(e), 5893(c), 5896, and 8362(e) of 
this title, prior to repeal by Pub. L. 103-337, § 1629(a)(1), 
(b)(2), (c)(1). 

Amendments 

2006— Subsec. (b). Pub. L. 109-364, § 512(b)(1), sub- 
stituted "Actions" for "Majority" in heading. 

Subsec. (b)(3). Pub. L. 109-364, §512(b)(2)-(4), added 
par. (3). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 17, 2006, 
and applicable with respect to selection boards con- 
vened on or after that date, see section 512(c) of Pub. L. 
109-364, set out as a note under section 616 of this title. 

§ 14109. Reports of promotion boards: in general 

(a) Report of Officers Recommended for 
Promotion. — Each promotion board convened 
under section 14101(a) of this title shall submit 
to the Secretary of the military department 
concerned a report in writing containing a list 
of the names of the officers recommended by the 
board for promotion. The report shall be signed 
by each member of the board. 

(b) Certification. — Each report under sub- 
section (a) shall include a certification — 

(1) that the board has carefully considered 
the record of each officer whose name was fur- 
nished to the board; and 

(2) that, in the case of a promotion board 
convened under section 14101(a) of this title, in 
the opinion of a majority of the members of 
the board, the officers recommended for pro- 
motion by the board are best qualified for pro- 
motion to meet the needs of the armed force 
concerned (as noted in the guidelines or infor- 
mation furnished the board under section 14107 
of this title) among those officers whose 
names were furnished to the selection board. 
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(c) Show-Cause Recommendations. — (1) A pro- 
motion board convened under section 14101(a) of 
this title shall include in its report to the Sec- 
retary concerned the name of any reserve officer 
before it for consideration for promotion whose 
record, in the opinion of a majority of the mem- 
bers of the board, indicates that the officer 
should be required to show cause for retention in 
an active status. 

(2) If such a report names an officer as having 
a record which indicates that the officer should 
be required to show cause for retention, the Sec- 
retary concerned may provide for the review of 
the record of that officer as provided under regu- 
lations prescribed under section 14902 of this 
title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2928.) 

Prior Provisions 

Provisions similar to those in subsecs. (a) and (b) of 
this section were contained in section 589V of this title, 
prior to repeal by Pub. L. 103-337, § 1629(b)(2). 

§14110. Reports of promotion boards: review by 
Secretary 

(a) Review of Report. — Upon receipt of the re- 
port of a promotion board submitted under sec- 
tion 14109(a) of this title, the Secretary of the 
military department concerned shall review the 
report to determine whether the board has acted 
contrary to law or regulation or to guidelines 
furnished the board under section 14107(a) of this 
title. Following that review, unless the Sec- 
retary concerned makes a determination as de- 
scribed in subsection (b), the Secretary shall 
submit the report as required by section 14111 of 
this title. 

(b) Return op Report for Further Proceed- 
ings. — If, on the basis of a review of the report 
under subsection (a), the Secretary of the mili- 
tary department concerned determines that the 
board acted contrary to law or regulation or to 
guidelines furnished the board under section 
14107(a) of this title, the Secretary shall return 
the report, together with a written explanation 
of the basis for such determination, to the board 
for further proceedings. Upon receipt of a report 
returned by the Secretary concerned under this 
subsection, the selection board (or a subsequent 
selection board convened under section 14101(a) 
of this title for the same grade and competitive 
category) shall conduct such proceedings as may 
be necessary in order to revise the report to be 
consistent with law, regulation, and such guide- 
lines and shall resubmit the report, as revised, 
to the Secretary in accordance with section 
14109 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2929.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5898(a) of this title, prior to repeal by 
Pub. L. 103-337, § 1629(b)(2). 

§14111. Reports of selection boards: transmittal 
to President 

(a) Transmittal to President.— The Sec- 
retary concerned, after final review of the report 



of a selection board under section 14110 of this 
title, shall submit the report with the Sec- 
retary's recommendations, to the Secretary of 
Defense for transmittal by the Secretary to the 
President for approval or disapproval. If the au- 
thority of the President to approve or dis- 
approve the report of a promotion board is dele- 
gated to the Secretary of Defense, that author- 
ity may not be redelegated except to an official 
in the Office of the Secretary of Defense. 

(b) Removal of Name From Board Report. — 
(1) Except as provided in paragraph (2), the name 
of an officer recommended for promotion by a 
selection board may be removed from the report 
of the selection board only by the President. 

(2) In the case of an officer recommended by a 
selection board for promotion to a grade below 
brigadier general or rear admiral (lower half), 
the name of the officer may also be removed 
from the report of the selection board by the 
Secretary of Defense or the Deputy Secretary of 
Defense. 

(c) Recommendations for Removal of Se- 
lected Officers From Report. — If the Sec- 
retary of a military department or the Sec- 
retary of Defense makes a recommendation 
under this section that the name of an officer be 
removed from the report of a promotion board 
and the recommendation is accompanied by in- 
formation that was not presented to that pro- 
motion board, that information shall be made 
available to that officer. The officer shall then 
be afforded a reasonable opportunity to submit 
comments on that information to the officials 
making the recommendation and the officials 
reviewing the recommendation. If an eligible of- 
ficer cannot be given access to such information 
because of its classification status, the officer 
shall, to the maximum extent practicable, be 
provided with an appropriate summary of the in- 
formation. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2929; amended Pub. L. 
109-364, div. A, title V, § 513(b), Oct. 17, 2006, 120 
Stat. 2185.) 

Prior Provisions 

Provisions similar to those in subsecs. (a) and (b) of 
this section were contained in section 5898(b) and (c) of 
this title, prior to repeal by Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2006— Subsec. (b). Pub. L. 109-364 designated existing 
provisions as par. (1), substituted "Except as provided 
in paragraph (2), the" for "The", and added par. (2). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 applicable with re- 
spect to selection boards convened on or after Oct. 17, 
2006, see section 513(c) of Pub. L. 109-364, set out as a 
note under section 618 of this title. 

Delegation of Functions 

For assignment of functions of President under first 
sentence of subsec. (a) of this section, see section 1(c) 
of Ex. Ord. No. 13358, Sept. 28, 2004, 69 F.R. 58797, set out 
as a note under section 301 of Title 3, The President. 

§ 14112. Dissemination of names of officers se- 
lected 

(a) Time for Dissemination.— The names of 
the officers recommended for promotion in the 
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report of a selection board shall be disseminated 
to the armed force concerned as follows: 

(1) In the case of officers recommended for 
promotion to a grade below brigadier general 
or rear admiral (lower half), such names may 
be disseminated upon, or at any time after, 
the transmittal of the report to the President. 

(2) In the case of officers recommended for 
promotion to a grade above colonel or, in the 
case of the Navy, captain, such names may be 
disseminated upon, or at any time after, the 
approval of the report by the President. 

(3) In the case of officers whose names have 
not been sooner disseminated, such names 
shall be promptly disseminated — 

(A) upon confirmation of the promotion of 
the officers by the Senate (in the case of pro- 
motions required to be submitted to the 
Senate for confirmation); or 

(B) upon the approval of the report by the 
President (in the case of promotions not re- 
quired to be submitted to the Senate for 
confirmation). 

(b) Names Not Disseminated. — A list of names 
of officers disseminated under subsection (a) 
may not include — 

(1) any name removed by the President from 
the report of the selection board containing 
that name, if dissemination is under the au- 
thority of paragraph (2) or (3)(B) of that sub- 
section; or 

(2) the name of any officer whose promotion 
the Senate failed to confirm, if dissemination 
is under the authority of paragraph (3)(A) of 
that subsection. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2930; amended Pub. L. 
106-398, §1 [[div. A], title V, §503(b)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-101.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5898(d) of this title, prior to repeal by 
Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2000— Pub. L. 106-398 amended text generally. Prior to 
amendment, text read as follows: "Upon approval by 
the President of the report of a promotion board, the 
names of the officers recommended for promotion by 
the promotion board (other than any name removed by 
the President) may be disseminated to the armed force 
concerned. If those names have not been sooner dis- 
seminated, those names (other than the name of any of- 
ficer whose promotion the Senate failed to confirm) 
shall be promptly disseminated to the armed force con- 
cerned upon confirmation by the Senate." 

CHAPTER 1405— PROMOTIONS 

Sec. 

14301. Eligibility for consideration for promotion: 

general rules. 

14302. Promotion zones. 

14303. Eligibility for consideration for promotion: 

minimum years of service in grade. 

14304. Eligibility for consideration for promotion: 

maximum years of service in grade. 

14305. Establishment of promotion zones: manda- 

tory consideration for promotion. 

14306. Establishment of promotion zones: Navy Re- 

serve and Marine Corps Reserve running 
mate system. 

14307. Number of officers to be recommended for 

promotion. 



Sec. 

14308. Promotions: how made. 

14309. Acceptance of promotion; oath of office. 

14310. Removal of officers from a list of officers rec- 

ommended for promotion. 

14311. Delay of promotion: involuntary. 

14312. Delay of promotion: voluntary. 

14313. Authority to vacate promotions to grade of 

brigadier general or rear admiral (lower 
half). 

14314. Army and Air Force commissioned officers: 

generals ceasing to occupy positions com- 
mensurate with grade; State adjutants gen- 
eral. 

14315. Position vacancy promotions: Army and Air 

Force officers. 

14316. Army National Guard and Air National 

Guard: appointment to and Federal recogni- 
tion in a higher reserve grade after selec- 
tion for promotion. 

14317. Officers in transition to and from the active- 

status list or active-duty list. 

Amendments 

2006— Pub. L. 109-163, div. A, title V, §515(b)(4)(l), Jan. 
6, 2006, 119 Stat. 3235, substituted "Navy Reserve" for 
"Naval Reserve" in item 14306. 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(24), 
Feb. 10, 1996, 110 Stat. 497, substituted "Number" for 
"Numbers" in item 14307, a semicolon for a colon in 
item 14309, and "State" for "state" in item 14314. 

§ 14301. Eligibility for consideration for pro- 
motion: general rules 

(a) One-Year Rule.— An officer is eligible 
under this chapter for consideration for pro- 
motion by a promotion board convened under 
section 14101(a) of this title only if — 

(1) the officer is on the reserve active-status 
list of the Army, Navy, Air Force, or Marine 
Corps; and 

(2) during the one-year period ending on the 
date of the convening of the promotion board 
the officer has continuously performed service 
on either the reserve active-status list or the 
active-duty list (or on a combination of both 
lists). 

(b) Requirement for Consideration of All 
Officers In and Above the Zone.— Whenever a 
promotion board (other than a vacancy pro- 
motion board) is convened under section 14101(a) 
of this title for consideration of officers in a 
competitive category who are eligible under this 
chapter for consideration for promotion to the 
next higher grade, each officer in the promotion 
zone, and each officer above the promotion zone, 
for that grade and competitive category shall be 
considered for promotion. 

(c) Previously Selected Officers Not Eligi- 
ble To Be Considered. — A promotion board con- 
vened under section 14101(a) of this title may 
not consider for promotion to the next higher 
grade any of the following officers: 

(1) An officer whose name is on a promotion 
list for that grade as a result of recommenda- 
tion for promotion to that grade by an earlier 
selection board convened under that section or 
section 14502 of this title or under chapter 36 of 
this title. 

(2) An officer who is recommended for pro- 
motion to that grade in the report of an ear- 
lier selection board convened under a provi- 
sion referred to in paragraph (1), in the case of 
such a report that has not yet been approved 
by the President. 
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(3) An officer who has been approved for Fed- 
eral recognition by a board convened under 
section 307 of title 32 and nominated by the 
President for promotion to that grade 

serve of the Army or of the Air Force as the 
case may be, if that nomination is pending be- 
fore the Senate. 

(4) An officer who has been nominated by the 
President for promotion to that grade under 
any other provision of law, if that nomination 
is pending before the Senate. 

(5) An officer in the grade of first lieutenant 
or, in the case of the Navy, lieutenant (junior 
grade) who is on an approved all-fully-quali- 
fied-officers list under section 14308(b)(4) of 
this title. 

(d) Officers Below the Zone. — The Secretary 
of the military department concerned may, by 
regulation, prescribe procedures to limit the of- 
ficers to be considered by a selection board from 
below the promotion zone to those officers who 
are determined to be exceptionally well quali- 
fied for promotion. The regulations shall include 
criteria for determining which officers below the 
promotion zone are exceptionally well qualified 
for promotion. 

(e) Certain Reserve Officers of the Air 
Force. — A reserve officer of the Air Force who 
(1) is in the Air National Guard of the United 
States and holds the grade of lieutenant colonel, 
colonel, or brigadier general, or (2) is in the Air 
Force Reserve and holds the grade of colonel or 
brigadier general, is not eligible for consider- 
ation for promotion by a mandatory promotion 
board convened under section 14101(a) of this 
title. 

(f) nonconsideration of officers scheduled 
for Removal From Reserve Active-Status 
List. — The Secretary of the military depart- 
ment concerned may, by regulation, provide for 
the exclusion from consideration for promotion 
by a promotion board of any officer otherwise 
eligible to be considered by the board who has 
an established date for removal from the reserve 
active-status list that is not more than 90 days 
after the date on which the selection board for 
which the officer would otherwise be eligible is 
to be convened. 

(g) Brigadier Generals. — (1) An officer who is 
a reserve component brigadier general of the 
Army or the Air Force who is not eligible for 
consideration for promotion under subsection 
(a) because the officer is not on the reserve ac- 
tive status list (as required by paragraph (1) of 
that subsection for such eligibility) is neverthe- 
less eligible for consideration for promotion to 
the grade of major general by a promotion board 
convened under section 14101(a) of this title if — 

(A) as of the date of the convening of the 
promotion board, the officer has been in an in- 
active status for less than one year; and 

(B) immediately before the date of the offi- 
cer's most recent transfer to an inactive 
status, the officer had continuously served on 
the reserve active status list or the active- 
duty list (or a combination of the reserve ac- 
tive status list and the active-duty list) for at 
least one year. 

(2) An officer who is a reserve component brig- 
adier general of the Army or the Air Force who 



is on the reserve active status list but who is 
not eligible for consideration for promotion 
under subsection (a) because the officer's service 
does not meet the one-year-of-continuous-serv- 
ice requirement under paragraph (2) of that sub- 
section is nevertheless eligible for consideration 
for promotion to the grade of major general by 
a promotion board convened under section 
14101(a) of this title if— 

(A) the officer was transferred from an inac- 
tive status to the reserve active status list 
during the one-year period preceding the date 
of the convening of the promotion board; 

(B) immediately before the date of the offi- 
cer's most recent transfer to an active status, 
the officer had been in an inactive status for 
less than one year; and 

(C) immediately before the date of the offi- 
cer's most recent transfer to an inactive 
status, the officer had continuously served for 
at least one year on the reserve active status 
list or the active-duty list (or a combination 
of the reserve active status list and the active- 
duty list). 

(h) Officers on Educational Delay. — An offi- 
cer on the reserve active-status list is ineligible 
for consideration for promotion, but shall re- 
main on the reserve active-status list, while the 
officer — 

(1) is pursuing a program of graduate level 
education in an educational delay status ap- 
proved by the Secretary concerned; and 

(2) is receiving from the Secretary financial 
assistance in connection with the pursuit of 
that program of education while in that 
status. 

(i) Reserve Officers Employed as Military 
Technician (dual Status).— A reserve officer of 
the Army or Air Force employed as a military 
technician (dual status) under section 10216 of 
this title who has been retained beyond the 
mandatory removal date for years of service 
pursuant to subsection (f) of such section or sec- 
tion 14702(a)(2) of this title is not eligible for 
consideration for promotion by a mandatory 
promotion board convened under section 14101(a) 
of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2931; amended Pub. L. 
105-85, div. A, title V, §§ 503(b), (c), 514(b), Nov. 
18, 1997, 111 Stat. 1724, 1725, 1732; Pub. L. 105-261, 
div. A, title V, §514, Oct. 17, 1998, 112 Stat. 2008; 
Pub. L. 106-65, div. A, title V, § 513(a), title X, 
§1066(a)(32), Oct. 5, 1999, 113 Stat. 593, 772; Pub. L. 
107-107, div. A, title V, § 505(c)(1)(B), Dec. 28, 2001, 
115 Stat. 1087; Pub. L. 107-314, div. A, title V, 
§521, Dec. 2, 2002, 116 Stat. 2540; Pub. L. 112-81, 
div. A, title V, §517, Dec. 31, 2011, 125 Stat. 1397.) 

Amendments 

2011— Subsec. (i). Pub. L. 112-81 added subsec. (i). 

2002— Subsec. (g). Pub. L. 107-314 amended subsec. (g) 
generally. Prior to amendment, text read as follows: "A 
reserve component brigadier general of the Army or the 
Air Force who is in an inactive status is eligible (not- 
withstanding subsection (a)) for consideration for pro- 
motion to major general by a promotion board con- 
vened under section 14101(a) of this title if the officer — 
"(1) has been in an inactive status for less than one 

year as of the date of the convening of the promotion 

board; and 
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"(2) had continuously served for at least one year 
on the reserve active status list or the active duty 
list (or a combination of both) immediately before 
the officer's most recent transfer to an inactive 
status." 

2001— Subsec. (c)(5). Pub. L. 107-107 added par. (5). 

1999— Subsec. (g)(1), (2). Pub. L. 106-65, § 1066(a)(32), 
substituted "one year" for "1 year". 

Subsec. (h). Pub. L. 106-65, § 513(a), added subsec. (h). 

1998— Subsec. (g). Pub. L. 105-261 added subsec. (g). 

1997— Subsec. (c). Pub. L. 105-85, § 503(b)(1), sub- 
stituted "grade any of the following officers:" for 
"grade — " in introductory provisions. 

Subsec. (c)(1). Pub. L. 105-85, § 503(b)(2), (3), sub- 
stituted "An officer" for "an officer" and "title." for 
"title;". 

Subsec. (c)(2). Pub. L. 105-85, § 503(b)(6), added par. (2). 
Former par. (2) redesignated (3). 

Pub. L. 105-85, §503(b)(2), (4), substituted "An officer" 
for "an officer" and "be." for "be; or". 

Subsec. (c)(3). Pub. L. 105-85, §503(c), inserted ", if 
that nomination is pending before the Senate" before 
period at end. 

Pub. L. 105-85, § 503(b)(5), redesignated par. (2) as (3) 
and substituted "that grade" for "the next higher 
grade". Former par. (3) redesignated (4). 

Pub. L. 105-85, § 503(b)(2), substituted "An officer" for 
"an officer". 

Subsec. (c)(4). Pub. L. 105-85, §503(c), inserted ", if 
that nomination is pending before the Senate" before 
period at end. 

Pub. L. 105-85, § 503(b)(5), redesignated par. (3) as (4) 
and substituted "that grade" for "the next higher 
grade". 

Subsecs. (e) to (g). Pub. L. 105-85, § 514(b), redesig- 
nated subsecs. (f) and (g) as (e) and (f), respectively, and 
struck out former subsec. (e) which read as follows: 

"(e) Reserve Officers of the Army; Consideration 
for Brigadier General and Major General. — In the 
case of officers of the Army, if the Secretary of the 
Army determines that vacancies are authorized or an- 
ticipated in the reserve grades of major general or brig- 
adier general for officers who are on the reserve active- 
status list and who are not assigned to units organized 
to serve as a unit and the Secretary convenes a manda- 
tory promotion board under section 14101(a) of this title 
to consider officers for promotion to fill such vacan- 
cies, the Secretary may limit the officers to be consid- 
ered by that board to those determined to be exception- 
ally well qualified for promotion under such criteria 
and procedures as the Secretary may by regulation pre- 
scribe." 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 513(b), Oct. 5, 1999, 113 
Stat. 593, provided that: 

"(1) Subsection (h) of section 14301 of title 10, United 
States Code (as added by subsection (a)), shall apply 
with respect to boards convened under section 14101(a) 
of such title before, on, or after the date of the enact- 
ment of this Act [Oct. 5, 1999]. 

"(2) The Secretary of the military department con- 
cerned, upon receipt of request submitted in a form and 
manner prescribed by the Secretary, shall expunge 
from the military records of an officer any indication 
of a failure of selection of the officer for promotion by 
a board referred to in paragraph (1) while the officer 
was ineligible for consideration by that board by reason 
of section 14301(h) of title 10, United States Code." 

Effective Date of 1997 Amendment 

Amendment by section 503(b), (c) of Pub. L. 105-85 ef- 
fective Nov. 18, 1997, and applicable with respect to se- 
lection boards that are convened under section 611(a), 
14101(a), or 14502 of this title on or after Nov. 18, 1997, 
see section 503(d) of Pub. L. 105-85, set out as a note 
under section 619 of this title. 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 



§ 14302. Promotion zones 

(a) Promotion Zones Generally. — For pur- 
poses of this chapter, a promotion zone is an eli- 
gibility category for the consideration of offi- 
cers by a mandatory promotion board. A pro- 
motion zone consists of those officers on the re- 
serve active-status list who are in the same 
grade and competitive category and who meet 
the requirements of both paragraphs (1) and (2) 
or the requirements of paragraph (3), as follows: 

(1) (A) In the case of officers in grades below 
colonel, for reserve officers of the Army, Air 
Force, and Marine Corps, or captain, for offi- 
cers of the Navy Reserve, those who have nei- 
ther (i) failed of selection for promotion to the 
next higher grade, nor (ii) been removed from 
a list of officers recommended for promotion 
to that grade. 

(B) In the case of officers in the grade of 
colonel or brigadier general, for reserve offi- 
cers of the Army and Marine Corps, or in the 
grade of captain or rear admiral (lower half), 
for reserve officers of the Navy, those who 
have neither (i) been recommended for pro- 
motion to the next higher grade when consid- 
ered in the promotion zone, nor (ii) been re- 
moved from a list of officers recommended for 
promotion to that grade. 

(2) Those officers who are senior to the offi- 
cer designated by the Secretary of the mili- 
tary department concerned to be the junior of- 
ficer in the promotion zone eligible for consid- 
eration for promotion to the next higher grade 
and the officer so designated. 

(3) Those officers who — 

(A) have been selected from below the zone 
for promotion to the next higher grade or by 
a vacancy promotion board, but whose 
names were removed from the list of officers 
recommended for promotion to that next 
higher grade resulting from that selection; 

(B) have not failed of selection for pro- 
motion to that next higher grade; and 

(C) are senior to the officer designated by 
the Secretary of the military department 
concerned to be the junior officer in the pro- 
motion zone eligible for consideration for 
promotion to that next higher grade and the 
officer so designated. 

(b) Officers Above the Zone.— Officers on the 
reserve active-status list are considered to be 
above the promotion zone for a grade and com- 
petitive category if they — 

(1) are eligible for consideration for pro- 
motion to the next higher grade; 

(2) are in the same grade as those officers in 
the promotion zone for that competitive cat- 
egory; and 

(3) are senior to the senior officer in the pro- 
motion zone for that competitive category. 

(c) Officers Below the Zone.— Officers on the 
reserve active-status list are considered to be 
below the promotion zone for a grade and com- 
petitive category if they — 

(1) are eligible for consideration for pro- 
motion to the next higher grade; 

(2) are in the same grade as those officers in 
the promotion zone for that competitive cat- 
egory; and 

(3) are junior to the junior officer in the pro- 
motion zone for that competitive category. 
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(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2932; amended Pub. L. 
109-163, div. A, title V, §515(b)(l)(RR), Jan. 6, 
2006, 119 Stat. 3234.) 

Amendments 

2006— Subsec. (a)(1)(A). Pub. L. 109-163 substituted 
"Navy Reserve" for "Naval Reserve". 

§ 14303. Eligibility for consideration for pro- 
motion: minimum years of service in grade 

(a) Officers in Pay Grades O-l and 0-2.— An 
officer who is on the reserve active-status list of 
the Army, Navy, Air Force, or Marine Corps and 
holds a permanent appointment in the grade of 
second lieutenant or first lieutenant as a reserve 
officer of the Army, Air Force, or Marine Corps, 
or in the grade of ensign or lieutenant (junior 
grade) as a reserve officer of the Navy, may not 
be promoted to the next higher grade, or grant- 
ed Federal recognition in that grade, until the 
officer has completed the following years of 
service in grade: 

(1) Eighteen months, in the case of an officer 
holding a permanent appointment in the grade 
of second lieutenant or ensign. 

(2) Two years, in the case of an officer hold- 
ing a permanent appointment in the grade of 
first lieutenant or lieutenant (junior grade). 

(b) Officers in Pay Grades 0-3 and Above.— 
Subject to subsection (d), an officer who is on 
the reserve active-status list of the Army, Air 
Force, or Marine Corps and holds a permanent 
appointment in a grade above first lieutenant, 
or who is on the reserve active-status list of the 
Navy in a grade above lieutenant (junior grade), 
may not be considered for selection for pro- 
motion to the next higher grade, or examined 
for Federal recognition in the next higher grade, 
until the officer has completed the following 
years of service in grade: 

(1) Three years, in the case of an officer of 
the Army, Air Force, or Marine Corps holding 
a permanent appointment in the grade of cap- 
tain, major, or lieutenant colonel or in the 
case of a reserve officer of the Navy holding a 
permanent appointment in the grade of 
lieutenant, lieutenant commander, or com- 
mander. 

(2) One year, in the case of an officer of the 
Army, Air Force, or Marine Corps holding a 
permanent appointment in the grade of colo- 
nel or brigadier general or in the case of a re- 
serve officer of the Navy holding a permanent 
appointment in the grade of captain or rear 
admiral (lower half). 

This subsection does not apply to an adjutant 
general or assistant adjutant general of a State 
or to an appointment in a higher grade which is 
based upon a specific provision of law. 

(c) Authority To Lengthen Minimum Period 
in Grade. — The Secretary concerned may pre- 
scribe a period of service in grade for eligibility 
for promotion, in the case of officers to whom 
subsection (a) applies, or for eligibility for con- 
sideration for promotion, in the case of officers 
to whom subsection (b) applies, that is longer 
than the applicable period specified in that sub- 
section. 

(d) Waivers To Ensure Two Below-the-Zone 
Considerations.— Subject to section 14307(b) of 



this title, the Secretary of the military depart- 
ment concerned may waive subsection (b) to the 
extent necessary to ensure that officers de- 
scribed in paragraph (1) of that subsection have 
at least two opportunities for consideration for 
promotion to the next higher grade as officers 
below the promotion zone. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2933.) 

§ 14304. Eligibility for consideration for pro- 
motion: maximum years of service in grade 

(a) Consideration for Promotion Within 
Specified Times. — (1) Officers described in para- 
graph (3) shall be placed in the promotion zone 
for that officer's grade and competitive cat- 
egory, and shall be considered for promotion to 
the next higher grade by a promotion board con- 
vened under section 14101(a) of this title, far 
enough in advance of completing the years of 
service in grade specified in the following table 
so that, if the officer is recommended for pro- 
motion, the promotion may be effective on or 
before the date on which the officer will com- 
plete those years of service. 



Maximum years of 
service in grade 



5 years 
7 years 

7 years 



Current Grade 

First lieutenant or Lieutenant 
(junior grade) 

Captain or Navy Lieutenant ... 

Major or Lieutenant com- 
mander 

(2) Paragraph (1) is subject to subsections (a), 
(b), and (c) of section 14301 of this title and ap- 
plies without regard to vacancies. 

(3) Paragraph (1) applies to an officer who is 
on the reserve active-status list of the Army, 
Navy, Air Force, or Marine Corps and who holds 
a permanent appointment in the grade of first 
lieutenant, captain, or major as a reserve of the 
Army, Air Force, or Marine Corps, or to an offi- 
cer on the reserve active-status list of the Navy 
in the grade of lieutenant (junior grade), lieu- 
tenant, or lieutenant commander as a reserve of 
the Navy, and who, while holding that appoint- 
ment, has not been considered by a selection 
board convened under section 14101(a) or 14502 of 
this title for promotion to the next higher 
grade. 

(b) Promotion Date. — An officer holding a per- 
manent grade specified in the table in sub- 
section (a) who is recommended for promotion 
to the next higher grade by a selection board the 
first time the officer is considered for promotion 
while in or above the promotion zone and who is 
placed on an approved promotion list estab- 
lished under section 14308(a) of this title shall (if 
not promoted sooner or removed from that list 
by the President or by reason of declination) be 
promoted, without regard to the existence of a 
vacancy, on the date on which the officer com- 
pletes the maximum years of service in grade 
specified in subsection (a). The preceding sen- 
tence is subject to the limitations of section 
12011 of this title. 

(c) Waiver Authority for Navy and Marine 
Corps Running Mate System— If the Secretary 
of the Navy establishes promotion zones for offi- 
cers on the reserve active-status list of the Navy 
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or the Marine Corps Reserve in accordance with 
a running mate system under section 14306 of 
this title, the Secretary may waive the require- 
ments of subsection (a) to the extent the Sec- 
retary considers necessary in any case in which 
the years of service for promotion, or for consid- 
eration for promotion, within those zones will 
exceed the maximum years of service in grade 
specified in subsection (a). 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2934.) 

Minimum Service Qualifications for Promotion 

Section 1685 of title XVI of div. A of Pub. L. 103-337 
provided that: "During the five-year period beginning 
on the effective date of this title [Oct. 1, 1996, see sec- 
tion 1691(b)(1), (2) of Pub. L. 103-337, set out as an Effec- 
tive Date note under section 10001 of this title], the 
Secretary of the Army and the Secretary of the Air 
Force may waive the provisions of section 14304 of title 
10, United States Code, as added by this title. The Sec- 
retary may, in addition, during any period in which 
such a waiver is in effect, establish minimum periods of 
total years of commissioned service an officer must 
have served to be eligible for consideration for pro- 
motion to the grade of captain, major, or lieutenant 
colonel by boards convened under section 14101(a) of 
title 10, United States Code, as added by this title." 

§ 14305. Establishment of promotion zones: man- 
datory consideration for promotion 

(a) Establishment of Zone. — Before conven- 
ing a mandatory promotion board under section 
14101(a) of this title, the Secretary of the mili- 
tary department concerned shall establish a pro- 
motion zone for officers serving in each grade 
and competitive category to be considered by 
the board. 

(b) Number in the Zone. — The Secretary con- 
cerned shall determine the number of officers in 
the promotion zone for officers serving in any 
grade and competitive category from among of- 
ficers who are eligible for promotion in that 
grade and competitive category under the provi- 
sions of sections 14303 and 14304 of this title and 
who are otherwise eligible for promotion. 

(c) Factors in Determining- Number in the 
Zone. — The Secretary's determination under 
subsection (b) shall be made on the basis of an 
estimate of the following: 

(1) The number of officers needed in that 
competitive category in the next higher grade 
in each of the next five years. 

(2) In the case of a promotion zone for offi- 
cers to be promoted to a grade to which the 
maximum years of in grade criteria estab- 
lished in section 14304 of this title apply, the 
number of officers in that competitive cat- 
egory who are required to be considered for se- 
lection for promotion to the next higher grade 
under that section. 

(3) The number of officers that should be 
placed in the promotion zone in each of the 
next five years to provide to officers in those 
years relatively similar opportunities for pro- 
motion. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2935.) 



§ 14306. Establishment of promotion zones: Navy 
Reserve and Marine Corps Reserve running 
mate system 

(a) Authority of Secretary of the Navy.— 
The Secretary of the Navy may by regulation 
implement section 14305 of this title by requir- 
ing that the promotion zone for consideration of 
officers on the reserve active-status list of the 
Navy or the Marine Corps for promotion to the 
next higher grade be determined in accordance 
with a running mate system as provided in sub- 
section (b). 

(b) Assignment of Running Mates.— An offi- 
cer to whom a running mate system applies 
shall be assigned as a running mate an officer of 
the same grade on the active-duty list of the 
same armed force. The officer on the reserve ac- 
tive-status list is in the promotion zone and is 
eligible for consideration for promotion to the 
next higher grade by a selection board convened 
under section 14101(a) of this title when that of- 
ficer's running mate is in or above the pro- 
motion zone established for that officer's grade 
under chapter 36 of this title. 

(c) Consideration of Officers Below the 
Zone Under a Running Mate System.— If the 
Secretary of the Navy authorizes the selection 
of officers for promotion from below the pro- 
motion zone in accordance with section 14307 of 
this title, the number of officers to be consid- 
ered from below the zone may be established 
through the application of the running mate 
system or otherwise as the Secretary deter- 
mines to be appropriate to meet the needs of the 
Navy or Marine Corps. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2935; amended Pub. L. 
109-163, div. A, title V, § 515(b)(3)(J), Jan. 6, 2006, 
119 Stat. 3235.) 

Prior Provisions 

Provisions similar to those in subsec. (b) of this sec- 
tion were contained in section 5899 of this title, prior to 
repeal by Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2006— Pub. L. 109-163 substituted "Navy Reserve" for 
"Naval Reserve" in section catchllne. 

§ 14307. Number of officers to be recommended 
for promotion 

(a) Determination of Maximum Number.— Be- 
fore convening a promotion board under section 
14101(a) of this title for a grade and competitive 
category (other than a vacancy promotion 
board), the Secretary of the military depart- 
ment concerned, under regulations prescribed by 
the Secretary of Defense, shall determine the 
maximum number of officers in that grade and 
competitive category that the board may rec- 
ommend for promotion. The Secretary shall 
make the determination under the preceding 
sentence of the maximum number that may be 
recommended with a view to having on the re- 
serve active-status list a sufficient number of of- 
ficers in each grade and competitive category to 
meet the needs of the armed force concerned for 
officers on that list. In order to make that de- 
termination, the Secretary shall determine (1) 
the number of positions needed to accomplish 
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mission objectives which require officers of such 
competitive category in the grade to which the 
board will recommend officers for promotion, (2) 
the estimated number of officers needed to fill 
vacancies in such positions during the period in 
which it is anticipated that officers selected for 
promotion will be promoted, (3) the number of 
officers authorized by the Secretary of the mili- 
tary department concerned to serve on the re- 
serve active-status list in the grade and com- 
petitive category under consideration, and (4) 
any statutory limitation on the number of offi- 
cers in any grade or category (or combination 
thereof) authorized to be on the reserve active- 
status list. 

(b) Bblow-the-Zonb Selections. — (1) The Sec- 
retary of the military department concerned 
may, when the needs of the armed force con- 
cerned require, authorize the consideration of 
officers in the grade of captain, major, or lieu- 
tenant colonel on the reserve active-status list 
of the Army or Air Force, in a grade above first 
lieutenant on the reserve active-status list of 
the Marine Corps, or in a grade above lieutenant 
(junior grade) on the reserve active-status list of 
the Navy, for promotion to the next higher 
grade from below the promotion zone. 

(2) When selection from below the promotion 
zone is authorized, the Secretary shall establish 
the number of officers that may be rec- 
ommended for promotion from below the pro- 
motion zone in each competitive category to be 
considered. That number may not exceed the 
number equal to 10 percent of the maximum 
number of officers that the board is authorized 
to recommend for promotion in such competi- 
tive category, except that the Secretary of De- 
fense may authorize a greater number, not to 
exceed 15 percent of the total number of officers 
that the board is authorized to recommend for 
promotion, if the Secretary of Defense deter- 
mines that the needs of the armed force con- 
cerned so require. If the maximum number de- 
termined under this paragraph is less than one, 
the board may recommend one officer for pro- 
motion from below the promotion zone. 

(3) The number of officers recommended for 
promotion from below the promotion zone does 
not increase the maximum number of officers 
that the board is authorized to recommend for 
promotion under subsection (a). 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2936.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5901 of this title, prior to repeal by- 
Pub. L. 103-337, § 1629(b)(2). 

§ 14308. Promotions: how made 

(a) Promotion List.— When the report of a se- 
lection board convened under section 14101(a) or 
14502 of this title is approved by the President, 
the Secretary of the military department con- 
cerned shall place the names of all officers se- 
lected for promotion within a competitive cat- 
egory on a single list for that competitive cat- 
egory, to be known as a promotion list, in the 
order of seniority of those officers on the reserve 
active-status list. A promotion list is considered 
to be established under this section as of the 



date of the approval of the report of the selec- 
tion board under the preceding sentence. 

(b) Promotion; How Made; Order. — (1) Officers 
on a promotion list for a competitive category 
shall be promoted in the manner specified in 
section 12203 of this title. 

(2) Officers on a promotion list for a competi- 
tive category shall be promoted to the next 
higher grade in accordance with regulations pre- 
scribed by the Secretary of the military depart- 
ment concerned. Except as provided in section 
14311, 14312, or 14502(e) of this title or in sub- 
section (d) or (e), promotions shall be made in 
the order in which the names of officers appear 
on the promotion list and after officers pre- 
viously selected for promotion in that competi- 
tive category have been promoted. 

(3) Officers to be promoted to the grade of first 
lieutenant or lieutenant (junior grade) shall be 
promoted in accordance with regulations pre- 
scribed by the Secretary of the military depart- 
ment concerned. 

(4) (A) Officers in the permanent grade of first 
lieutenant or, in the case of the Navy, lieuten- 
ant (junior grade) who are on an approved all- 
fully-qualified-officers list shall be promoted to 
the next higher grade in accordance with regula- 
tions prescribed by the Secretary concerned. 
Such promotions shall be in the manner speci- 
fied in section 12203 of this title. 

(B) An all-fully-qualified-officers list shall be 
considered to be approved for purposes of sub- 
paragraph (A) when the list is approved by the 
President. When so approved, such a list shall be 
treated in the same manner as a promotion list 
under this chapter and chapter 1403 of this title. 

(C) The Secretary of a military department 
may make a recommendation to the President 
for approval of an all-fully-qualified-officers list 
only when the Secretary determines that all of- 
ficers on the list are needed in the next higher 
grade to accomplish mission objectives. 

(D) For purposes of this paragraph, an all- 
fully-qualified-officers list is a list of all officers 
on the reserve active-status list in a grade who 
the Secretary of the military department con- 
cerned determines — 

(i) are fully qualified for promotion to the 
next higher grade; and 

(ii) would be eligible for consideration for 
promotion to the next higher grade by a selec- 
tion board convened under section 14101(a) of 
this title upon the convening of such a board. 

(c) Date op Rank.— (1) The date of rank of an 
officer appointed to a higher grade under this 
section is determined under section 741(d)(2) of 
this title. 

(2) The date of rank of an officer appointed to 
a higher grade under this section may be ad- 
justed in the same manner as an adjustment 
may be made under section 741(d)(4) of this title 
in the date of rank of an officer appointed to a 
higher grade under section 624(a) of this title. In 
any use of the authority under the preceding 
sentence, subparagraph (C)(ii) of such section 
shall be applied by substituting "reserve active- 
status list" for "active-duty list". 

(3) Except as provided in paragraph (2) or as 
otherwise specifically authorized by law, a re- 
serve officer is not entitled to additional pay or 
allowances if the effective date of the officer's 
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promotion is adjusted to reflect a date earlier 
than the actual date of the officer's promotion. 

(d) Officers With Running Mates. — An officer 
to whom a running mate system applies under 
section 14306 of this title and who is selected for 
promotion is eligible for promotion to the grade 
for which selected when the officer who is that 
officer's running mate becomes eligible for pro- 
motion under chapter 36 of this title. The effec- 
tive date of the promotion of that officer shall 
be the same as that of the officer's running mate 
in the grade to which the running mate is pro- 
moted. 

(e) Army Reserve and Air Force Reserve 
Promotions To Fill Vacancies.— Subject to 
this section and to section 14311(e) of this title, 
and under regulations prescribed by the Sec- 
retary of the military department concerned — 

(1) an officer in the Army Reserve or the Air 
Force Reserve who is on a promotion list as a 
result of selection for promotion by a manda- 
tory promotion board convened under section 
14101(a) of this title or a board convened under 
section 14502 or chapter 36 of this title may be 
promoted at any time to fill a vacancy in a po- 
sition to which the officer is assigned; and 

(2) an officer in a grade below colonel in the 
Army Reserve or the Air Force Reserve who is 
on a promotion list as a result of selection for 
promotion by a vacancy promotion board con- 
vened under section 14101(a) of this title may 
be promoted at any time to fill the vacancy 
for which the officer was selected. 

(f) Effective Date of Promotion After Fed- 
eral Recognition. — The effective date of a pro- 
motion of a reserve commissioned officer of the 
Army or the Air Force who is extended Federal 
recognition in the next higher grade in the 
Army National Guard or the Air National Guard 
under section 307 or 310 of title 32 shall be the 
date on which such Federal recognition in that 
grade is so extended. 

(g) Army and Air Force General Officer 
Promotions. — A reserve officer of the Army or 
the Air Force who is on a promotion list for pro- 
motion to the grade of brigadier general or 
major general as a result of selection by a va- 
cancy promotion board may be promoted to that 
grade only to fill a vacancy in the Army Reserve 
or the Air Force Reserve, as the case may be, in 
that grade. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2937; amended Pub. L. 
105-85, div. A, title V, § 514(c), Nov. 18, 1997, 111 
Stat. 1732; Pub. L. 107-107, div. A, title V, 
§§ 505(b)(1), 506(b), Dec. 28, 2001, 115 Stat. 1086, 
1089; Pub. L. 109-364, div. A, title V, § 511(d)(2), 
Oct. 17, 2006, 120 Stat. 2183.) 

Prior Provisions 

Provisions similar to those in subsecs. (a), (d), and (f) 
of this section were contained in sections 3385, 5902(a) 
to (c), and 8374 of this title, prior to repeal by Pub. L. 
103-337, § 1629(a)(1), (b)(2), (c)(1). 

Amendments 

2006— Subsec. (a). Pub. L. 109-364 inserted at end "A 
promotion list is considered to be established under 
this section as of the date of the approval of the report 
of the selection board under the preceding sentence." 

2001— Subsec. (b)(4). Pub. L. 107-107, § 505(b)(1), added 
par. (4). 



Subsec. (c)(2). Pub. L. 107-107, § 506(b)(1)(B), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (c)(3). Pub. L. 107-107, § 506(b)(1)(A), (2), redes- 
ignated par. (2) as (3) and inserted "provided in para- 
graph (2) or as otherwise" after "Except as". 

1997— Subsec. (e)(2). Pub. L. 105-85, § 514(c)(1), inserted 
"a grade below colonel in" after "an officer in". 

Subsec. (g). Pub. L. 105-85, §514(c)(2), inserted "or the 
Air Force" after "A reserve officer of the Army", sub- 
stituted "in the Army Reserve or the Air Force Re- 
serve, as the case may be, in that grade" for "in that 
grade in a unit of the Army Reserve that is organized 
to serve as a unit and that has attained the strength 
prescribed by the Secretary of the Army", and struck 
out at end "A reserve officer of the Air Force who is on 
a promotion list for promotion to the grade of brigadier 
general or major general as a result of selection by a 
vacancy promotion board may be promoted to that 
grade only to fill a vacancy in the Air Force Reserve in 
that grade." 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 17, 2006, 
and applicable with respect to officers on promotion 
lists established on or after such date, see section 511(e) 
of Pub. L. 109-364, set out as a note under section 624 of 
this title. 

Effective Date of 2001 Amendment 

Subsec. (c)(2) of this section applicable with respect 
to any report of a selection board recommending offi- 
cers for promotion to the next higher grade that is sub- 
mitted to the Secretary of the military department 
concerned on or after Dec. 28, 2001, and Secretary of the 
military department concerned may apply subsec. (c)(2) 
of this section in the case of an appointment of an offi- 
cer to a higher grade resulting from a report of a selec- 
tion board submitted to the Secretary before Dec. 28, 
2001, if the Secretary determines that such appoint- 
ment would have been made on an earlier date that is 
on or after Oct. 1, 2001, and was delayed under the cir- 
cumstances specified in section 741(d)(4) of this title, 
see section 506(c) of Pub. L. 107-107, set out as a note 
under section 741 of this title. 

§ 14309. Acceptance of promotion; oath of office 

(a) Acceptance. — An officer who is appointed 
to a higher grade under this chapter shall be 
considered to have accepted the appointment on 
the date on which the appointment is made un- 
less the officer expressly declines the appoint- 
ment or is granted a delay of promotion under 
section 14312 of this title. 

(b) Oath. — An officer who has served continu- 
ously since taking the oath of office prescribed 
in section 3331 of title 5 is not required to take 
a new oath upon appointment to a higher grade 
under this chapter. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2938.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3394 and 8394 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(1), (c)(1). 

§ 14310. Removal of officers from a list of officers 
recommended for promotion 

(a) Removal by President.— The President 
may remove the name of any officer from a pro- 
motion list at any time before the date on which 
the officer is promoted. 

(b) Removal for Withholding of Senate Ad- 
vice and Consent.— If the Senate does not give 
its advice and consent to the appointment to the 
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next higher grade of an officer whose name is on 
a list of officers approved by the President for 
promotion (except in the case of promotions to 
a reserve grade to which appointments may be 
made by the President alone), the name of that 
officer shall be removed from the list. 

(c) Removal After 18 Months.— (1) If an offi- 
cer whose name is on a list of officers approved 
for promotion under section 14308(a) of this title 
to a grade for which appointment is required by 
section 12203(a) of this title to be made by and 
with the advice and consent of the Senate is not 
appointed to that grade under such section dur- 
ing the officer's promotion eligibility period, 
the officer's name shall be removed from the list 
unless as of the end of such period the Senate 
has given its advice and consent to the appoint- 
ment. 

(2) Before the end of the promotion eligibility 
period with respect to an officer under para- 
graph (1), the President may extend that period 
for purposes of paragraph (1) by an additional 12 
months. 

(3) In this subsection, the term "promotion 
eligibility period" means, with respect to an of- 
ficer whose name is on a list of officers approved 
for promotion under section 14308(a) of this title 
to a grade for which appointment is required by 
section 12203(a) of this title to be made by and 
with the advice and consent of the Senate, the 
period beginning on the date on which the list is 
so approved and ending on the first day of the 
eighteenth month following the month during 
which the list is so approved. 

(d) Administrative Removal. — Under regula- 
tions prescribed by the Secretary concerned, if 
an officer on the reserve active-status list is dis- 
charged or dropped from the rolls or transferred 
to a retired status after having been rec- 
ommended for promotion to a higher grade 
under this chapter or having been found quali- 
fied for Federal recognition in the higher grade 
under title 32, but before being promoted, the of- 
ficer's name shall be administratively removed 
from the list of officers recommended for pro- 
motion by a selection board. 

(e) Continued Eligibility for Promotion.— An 
officer whose name is removed from a list under 
subsection (a), (b), or (c) continues to be eligible 
for consideration for promotion. If that officer is 
recommended for promotion by the next selec- 
tion board convened for that officer's grade and 
competitive category and the officer is pro- 
moted, the Secretary of the military depart- 
ment concerned may, upon the promotion, grant 
the officer the same date of rank, the same ef- 
fective date for the pay and allowances of the 
grade to which promoted, and the same position 
on the reserve active-status list, as the officer 
would have had if the officer's name had not 
been removed from the list. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2938; amended Pub. L. 
109-364, div. A, title V, § 515(b), Oct. 17, 2006, 120 
Stat. 2186; Pub. L. 110-181, div. A, title X, 
§1063(a)(16), Jan. 28, 2008, 122 Stat. 322; Pub. L. 
111-383, div. A, title V, § 504(b), title X, 
§ 1075(f)(7), Jan. 7, 2011, 124 Stat. 4208, 4376.) 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5905 of this title, prior to repeal by 
Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2011— Subsec. (d). Pub. L. 111-383, § 504(b)(2), added 
subsec. (d). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 111-383, § 1075(f)(7), made technical 
amendment to directory language of Pub. L. 110-181, 
§1063(a)(16). See 2008 Amendment note below. 

Pub. L. 111-383, § 504(b)(1), redesignated subsec. (d) as 
(e). 

2008— Subsec. (d). Pub. L. 110-181, § 1063(a)(16), as 
amended by Pub. L. 111-383, § 1075(f)(7), inserted comma 
after "(a)". 

2006— Subsec. (c). Pub. L. 109-364, § 515(b)(1)(B), added 
subsec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 109-364, § 515(b)(2), which directed 
amendment of par. (1) of subsec. (d) by substituting 
"(b), or (c)" for "or (b)", was executed by amending 
text of subsec. (d), which does not contain any pars., to 
reflect the probable intent of Congress. 

Pub. L. 109-364, § 515(b)(1)(A), redesignated subsec. (c) 
as (d). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 applicable to any pro- 
motion list approved by the President after Jan. 1, 2007, 
see section 515(c) of Pub. L. 109-364, set out as a note 
under section 629 of this title. 

Delegation of Functions 

For assignment of functions of President under sub- 
sec. (a) of this section, see section 1(d) of Ex. Ord. No. 
13358, Sept. 28, 2004, 69 F.R. 58797, set out as a note 
under section 301 of Title 3, The President. 

Removals From Promotion List 

Section 1684(b) of title XVI of div. A of Pub. L. 
103-337, as amended by Pub. L. 104-106, div. A, title XV, 
§ 1501(a)(9), Feb. 10, 1996, 110 Stat. 495, provided that: 
"An action that was initiated before the effective date 
of this title [Oct. 1, 1996, see section 1691(b)(1), (2) of 
Pub. L. 103-337, set out as an Effective Date note under 
section 10001 of this title] under the laws and regula- 
tions in effect before that date to remove the name of 
an officer from a promotion list or from a list of offi- 
cers recommended or approved for promotion shall con- 
tinue on and after such date as if such action had been 
initiated under section 14111(c) or 14310, as appropriate, 
of title 10, United States Code, as added by this title." 

§ 14311. Delay of promotion: involuntary 

(a) Delay During Investigations and Pro- 
ceedings. — (1) Under regulations prescribed by 
the Secretary of Defense, the appointment of an 
officer to a higher grade may be delayed if any 
of the following applies before the date on which 
the appointment would otherwise be made: 

(A) Sworn charges against the officer have 
been received by an officer exercising general 
court-martial jurisdiction over the officer and 
the charges have not been disposed of. 

(B) An investigation is being conducted to 
determine whether disciplinary action of any 
kind should be brought against the officer. 

(C) A board of officers has been convened 
under section 14903 of this title to review the 
record of the officer. 

(D) A criminal proceeding in a Federal or 
State court of competent jurisdiction is pend- 
ing against the officer. 

(E) Substantiated adverse information about 
the officer that is material to the decision to 
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appoint the officer is under review by the Sec- 
retary of Defense or the Secretary concerned. 

(2) If disciplinary action is not taken against 
the officer, if the charges against the officer are 
withdrawn or dismissed, if the officer is not sep- 
arated by the Secretary of the military depart- 
ment concerned as the result of having been re- 
quired to show cause for retention, if the officer 
is acquitted of the charges, or if, after a review 
of substantiated adverse information about the 
officer regarding the requirement for exemplary 
conduct set forth in section 3583, 5947, or 8583 of 
this title, as applicable, the officer is deter- 
mined to be among the officers best qualified for 
promotion, as the case may be, then (unless ac- 
tion to delay the officer's appointment to the 
higher grade has been taken under subsection 
(b)) the officer shall be retained on the pro- 
motion list (including an approved all-fully- 
qualified-officers list, if applicable), list of offi- 
cers found qualified for Federal recognition, or 
list of officers nominated by the President to 
the Senate for appointment in a higher reserve 
grade and shall, upon promotion to the next 
higher grade, have the same date of rank, the 
same effective date for the pay and allowances 
of the grade to which promoted, and the same 
position on the reserve active-status list as the 
officer would have had if no delay had inter- 
vened, unless the Secretary concerned deter- 
mines that the officer was unqualified for pro- 
motion for any part of the delay. If the Sec- 
retary makes such a determination, the Sec- 
retary may adjust such date of rank, effective 
date of pay and allowances, and position on the 
reserve active-status list as the Secretary con- 
siders appropriate under the circumstances. 

(b) Delay for Lack of Qualifications — 
Under regulations prescribed by the Secretary of 
Defense, the appointment of an officer to a high- 
er grade may also be delayed if there is cause to 
believe that the officer has not met the require- 
ment for exemplary conduct set forth in section 
3583, 5947, or 8583 of this title, as applicable, or 
is mentally, physically, morally, or profes- 
sionally unqualified to perform the duties of the 
grade to which selected. If it is later determined 
by a civilian official of the Department of De- 
fense (not below the level of Secretary of a mili- 
tary department) that the officer is qualified for 
promotion to the higher grade and, after a re- 
view of adverse information regarding the re- 
quirement for exemplary conduct set forth in 
section 3583, 5947, or 8583 of this title, as applica- 
ble, the officer is determined to be among the of- 
ficers best qualified for promotion to the higher 
grade, the officer shall be retained on the pro- 
motion list (including an approved all-fully- 
qualified-officers list, if applicable), the list of 
officers found qualified for Federal recognition, 
or list of officers nominated by the President to 
the Senate for appointment in a higher reserve 
grade, and shall, upon promotion to that grade, 
have the same date of rank, the same effective 
date for pay and allowances of that grade, and 
the same position on the reserve active-status 
list as the officer would have had if no delay had 
intervened, unless the Secretary concerned de- 
termines that the officer was unqualified for 
promotion for any part of the delay. If the Sec- 
retary makes such a determination, the Sec- 



retary may adjust such date of rank, effective 
date of pay and allowances, and position on the 
reserve active-status list as the Secretary con- 
siders appropriate under the circumstances. 

(c) Notice to Officer.— (1) The appointment 
of an officer to a higher grade may not be de- 
layed under subsection (a) or (b) unless the offi- 
cer is given written notice of the grounds for the 
delay. The preceding sentence does not apply if 
it is impracticable to give the officer written no- 
tice before the date on which the appointment 
to the higher grade would otherwise take effect, 
but in such a case the written notice shall be 
given as soon as practicable. 

(2) An officer whose promotion is delayed 
under subsection (a) or (b) shall be given an op- 
portunity to make a written statement to the 
Secretary of the military department concerned 
in response to the action taken. The Secretary 
shall give consideration to any such statement. 

(d) Maximum Length of Delay in Pro- 
motion. — The appointment of an officer to a 
higher grade may not be delayed under sub- 
section (a) or (b) for more than six months after 
the date on which the officer would otherwise 
have been promoted unless the Secretary con- 
cerned specifies a further period of delay. An of- 
ficer's appointment may not be delayed more 
than 90 days after final action has been taken in 
any criminal case against the officer in a Fed- 
eral or State court of competent jurisdiction or 
more than 90 days after final action has been 
taken in any court-martial case against the offi- 
cer. Except for court action, a promotion may 
not be delayed more than 18 months after the 
date on which the officer would otherwise have 
been promoted. 

(e) Delay Because of Limitations on Officer 
Strength in Grade or Duties to Which As- 
signed. — (1) Under regulations prescribed by the 
Secretary of Defense, the promotion of a reserve 
officer on the reserve active-status list who is 
serving on active duty, or who is on full-time 
National Guard duty for administration of the 
reserves or the National Guard, to a grade to 
which the strength limitations of section 12011 
of this title apply shall be delayed if necessary 
to ensure compliance with those strength limi- 
tations. The delay shall expire when the Sec- 
retary determines that the delay is no longer re- 
quired to ensure such compliance. 

(2) The promotion of an officer described in 
paragraph (1) shall also be delayed while the of- 
ficer is on duty described in that paragraph un- 
less the Secretary of the military department 
concerned, under regulations prescribed by the 
Secretary of Defense, determines that the duty 
assignment of the officer requires a higher grade 
than the grade currently held by the officer. 

(3) The date of rank and position on the re- 
serve active-status list of a reserve officer whose 
promotion to or Federal recognition in the next 
higher grade was delayed under paragraph (1) or 
(2) solely as the result of the limitations im- 
posed under the regulations prescribed by the 
Secretary of Defense or contained in section 
12011 of this title shall be the date on which the 
officer would have been promoted to or recog- 
nized in the higher grade had such limitations 
not existed. 

(4) If an officer whose promotion is delayed 
under paragraph (1) or (2) completes the period 
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of active duty or full-time National Guard duty 
that the officer is required by law or regulation 
to perform as a member of a reserve component, 
the officer may request release from active duty 
or full-time National Guard duty. If the request 
is granted, the officer's promotion shall be effec- 
tive upon the officer's release from such duty. 
The date of rank and position on the reserve ac- 
tive-status list of the officer shall be the date 
the officer would have been promoted to or rec- 
ognized in the higher grade had the limitations 
imposed under regulations prescribed by the 
Secretary of Defense contained in section 12011 
of this title not existed. If an officer whose pro- 
motion is delayed under paragraph (1) or (2) has 
not completed the period of active duty or full- 
time National Guard duty that the officer is re- 
quired by law or regulation to perform as a 
member of a reserve component, the officer may 
be retained on active duty or on full-time Na- 
tional Guard duty in the grade in which the offi- 
cer was serving before the officer's being found 
qualified for Federal recognition or the officer's 
selection for the promotion until the officer 
completes that required period of duty. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2939; amended Pub. L. 
107-107, div. A, title V, § 505(c)(2)(B), Dec. 28, 2001, 
115 Stat. 1088; Pub. L. 109-364, div. A, title V, 
§ 511(b), Oct. 17, 2006, 120 Stat. 2182; Pub. L. 
111-383, div. A, title X, § 1075(g)(4), Jan. 7, 2011, 
124 Stat. 4377.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3363(e), 3380(b), 5902(d), 8363(g), and 
8380(b) of this title, prior to repeal by Pub. L. 103-337, 
§ 1629(a)(1), (b)(2), (c)(1). 

Amendments 

2011— Subsec. (b). Pub. L. 111-383 made technical 
amendment to directory language of Pub. L. 109-364, 
§ 511(b)(3). See 2006 Amendment note below. 

2006— Subsec. (a)(1). Pub. L. 109-364, § 511(b)(1), sub- 
stituted "Secretary of Defense" for "Secretary of the 
military department concerned" in introductory provi- 
sions. 

Subsec. (a)(1)(E). Pub. L. 109-364, § 511(b)(2)(A), added 
subpar. (B). 

Subsec. (a)(2). Pub. L. 109-364, § 511(b)(2)(B), struck 
out "or" after "show cause for retention," and inserted 
"or if, after a review of substantiated adverse informa- 
tion about the officer regarding the requirement for ex- 
emplary conduct set forth in section 3583, 5947, or 8583 
of this title, as applicable, the officer is determined to 
be among the officers best qualified for promotion," 
after "of the charges,". 

Subsec. (b). Pub. L. 109-364, § 511(b)(3), as amended by 
Pub. L. 111-383, § 1075(g)(4), inserted "has not met the 
requirement for exemplary conduct set forth in section 
3583, 5947, or 8583 of this title, as applicable, or" before 
"is mentally, physically," and substituted "If it is 
later determined by a civilian official of the Depart- 
ment of Defense (not below the level of Secretary of a 
military department) that the officer is qualified for 
promotion to the higher grade and, after a review of ad- 
verse information regarding the requirement for exem- 
plary conduct set forth in section 3583, 5947, or 8583 of 
this title, as applicable, the officer is determined to be 
among the officers best qualified for promotion to the 
higher grade" for "If the Secretary concerned later de- 
termines that the officer is qualified for promotion to 
the higher grade". 

Pub. L. 109-364, §511(b)(l), substituted "Secretary of 
Defense" for "Secretary of the military department 
concerned". 



2001— Subsec. (a)(2). Pub. L. 107-107, §505(c)(2)(B)(i), 
inserted "(including an approved all-fully-qualified-of- 
ficers list, if applicable)" after "on the promotion list". 

Subsec. (b). Pub. L. 107-107, §505(c)(2)(B)(ii), inserted 
"(including an approved all-fully-qualified-officers list, 
if applicable)" after "on the promotion list" in second 
sentence. 

Effective Date of 2011 Amendment 

Pub. L. 111-383, div. A, title X, § 1075(g), Jan. 7, 2011, 
124 Stat. 4376, provided that amendment by section 
1075(g)(4) is effective as of Oct. 17, 2006, and as if in- 
cluded in Pub. L. 109-364 as enacted. 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Oct. 17, 2006, 
and applicable with respect to officers on promotion 
lists established on or after such date, see section 511(e) 
of Pub. L. 109-364, set out as a note under section 624 of 
this title. 

Delays in Promotions 

Section 1684(a) of title XVI of div. A of Pub. L. 103-337 
provided that: 

"(1) A delay in a promotion that is in effect on the 
day before the effective date of this title [Oct. 1, 1996, 
see section 1691(b)(1), (2) of Pub. L. 103-337, set out as an 
Effective Date note under section 10001 of this title] 
under the laws and regulations in effect on that date 
shall continue in effect on and after that date as if the 
promotion had been delayed under section 14311 of title 
10, United States Code, as added by this title. 

"(2) The delay of the promotion of a reserve officer of 
the Army or the Air Force which was in effect solely to 
achieve compliance with limitations set out in section 
524 of title 10, United States Code, or with regulations 
prescribed by the Secretary of Defense with respect to 
sections 3380(c) and 8380(c) of title 10, United States 
Code, as in effect on the day before the effective date 
of this title, shall continue in effect as if the promotion 
had been delayed under section 14311(e) of such title, as 
added by this title." 

§ 14312. Delay of promotion: voluntary 

(a) Authority for Voluntary Delays. — (1) 
The Secretary of the military department con- 
cerned may, by regulation, permit delays of a 
promotion of an officer who is recommended for 
promotion by a mandatory selection board con- 
vened under section 14101(a) or a special selec- 
tion board convened under section 14502 of this 
title at the request of the officer concerned. 
Such delays, in the case of any promotion, may 
extend for any period not to exceed three years 
from the date on which the officer would other- 
wise be promoted. 

(2) Regulations under this section shall pro- 
vide that — 

(A) a request for such a delay of promotion 
must be submitted by the officer concerned be- 
fore the delay may be approved; and 

(B) denial of such a request shall not be con- 
sidered to be a failure of selection for pro- 
motion unless the officer declines to accept a 
promotion under circumstances set forth in 
subsection (c). 

(b) Effect of Approval of Request.— If a re- 
quest for delay of a promotion under subsection 
(a) is approved, the officer's name shall remain 
on the promotion list during the authorized pe- 
riod of delay (unless removed under any other 
provision of law). Upon the end of the period of 
the authorized delay, or at any time during such 
period, the officer may accept the promotion, 
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which shall be effective on the date of accept- 
ance. Such an acceptance of a promotion shall 
be made in accordance with regulations pre- 
scribed under this section. 

(c) Effect of Declining a Promotion. — An of- 
ficer's name shall be removed from the pro- 
motion list and, if the officer is serving in a 
grade below colonel or, in the case of the Navy, 
captain, the officer shall be considered to have 
failed of selection for promotion if any of the 
following applies: 

(1) The Secretary concerned has not author- 
ized voluntary delays of promotion under sub- 
section (a) to the grade concerned and the offi- 
cer declines to accept an appointment to a 
higher grade. 

(2) The Secretary concerned has authorized 
voluntary delays of promotion under sub- 
section (a), but has denied the request of the 
officer for a delay of promotion and the officer 
then declines to accept an appointment to a 
higher grade. 

(3) The Secretary concerned has approved 
the request of an officer for a delay of pro- 
motion and, upon the end of the period of 
delay authorized in accordance with regula- 
tions prescribed under subsection (a), the offi- 
cer then declines to accept an appointment to 
a higher grade. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2941.) 

§ 14313. Authority to vacate promotions to grade 
of brigadier general or rear admiral (lower 
half) 

(a) Authority. — The President may vacate the 
appointment of a reserve officer to the grade of 
brigadier general or rear admiral (lower half) if 
the period of time during which the officer has 
served in that grade after promotion to that 
grade is less than 18 months. 

(b) Effect of Promotion Being Vacated.— Ex- 
cept as provided in subsection (c), an officer 
whose promotion to the grade of brigadier gen- 
eral is vacated under this section holds the 
grade of colonel as a reserve of the armed force 
of which the officer is a member. An officer 
whose promotion to the grade of rear admiral 
(lower half) is vacated under this section holds 
the grade of captain in the Navy Reserve. Upon 
assuming the lower grade, the officer shall have 
the same position on the reserve active-status 
list as the officer would have had if the officer 
had not served in the higher grade. 

(c) Special Rule for Officers Serving as 
Adjutant General. — In the case of an officer 
serving as an adjutant general or assistant adju- 
tant general whose promotion to the grade of 
brigadier general is vacated under this section, 
the officer then holds the reserve grade held by 
that officer immediately before the officer's ap- 
pointment as adjutant general or assistant adju- 
tant general. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2942; amended Pub. L. 
109-163, div. A, title V, §515(b)(l)(SS), Jan. 6, 
2006, 119 Stat. 3234.) 

Amendments 

2006— Subsec. (b). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 



§ 14314. Army and Air Force commissioned offi- 
cers: generals ceasing to occupy positions 
commensurate with grade; State adjutants 
general 

(a) General Officers.— Within 30 days after a 
reserve officer of the Army or the Air Force on 
the reserve active-status list in a general officer 
grade ceases to occupy a position commensurate 
with that grade (or commensurate with a higher 
grade), the Secretary concerned shall transfer or 
discharge the officer in accordance with which- 
ever of the following the officer elects: 

(1) Transfer the officer in grade to the Re- 
tired Reserve, if the officer is qualified and ap- 
plies for the transfer. 

(2) Transfer the officer in grade to the inac- 
tive status list of the Standby Reserve, if the 
officer is qualified. 

(3) Discharge the officer from the officer's 
reserve appointment and, if the officer is 
qualified and applies therefor, appoint the offi- 
cer in the reserve grade held by the officer as 
a reserve officer before the officer's appoint- 
ment in a general officer grade. 

(4) Discharge the officer from the officer's 
reserve appointment. 

(b) Adjutants General. — If a reserve officer 
who is federally recognized in the Army Na- 
tional Guard or the Air National Guard solely 
because of the officer's appointment as adjutant 
general or assistant adjutant general of a State 
ceases to occupy that position, the Secretary 
concerned, not later than 30 days after the date 
on which the officer ceases to occupy that posi- 
tion, shall — 

(1) withdraw that officer's Federal recogni- 
tion; and 

(2) require that the officer — 

(A) be transferred in grade to the Retired 
Reserve, if the officer is qualified and applies 
for the transfer; 

(B) be discharged from the officer's reserve 
appointment and appointed in the reserve 
grade held by the officer as a reserve officer 
immediately before the appointment of that 
officer as adjutant general or assistant adju- 
tant general, if the officer is qualified and 
applies for that appointment; or 

(C) be discharged from the officer's reserve 
appointment. 

(c) Credit for Service in Grade. — An officer 
who is appointed under subsection (a)(3) or 
(b)(2)(B) shall be credited with an amount of 
service in the grade in which appointed that is 
equal to the amount of prior service in an active 
status in that grade and in any higher grade. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2942; amended Pub. L. 
104-201, div. A, title V, § 544(c), Sept. 23, 1996, 110 
Stat. 2523.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3375, 8375, and 8381 of this title, prior 
to repeal by Pub. L. 103-337, § 1629(a)(1), (c)(1). 

Amendments 

1996— Subsec. (b)(2)(B). Pub. L. 104-201 struck out "of 
the Air Force" after "reserve officer". 
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§ 14315. Position vacancy promotions: Army and 
Air Force officers 

(a) Officers Eligible for Consideration For 
Vacancy Promotions Below Brigadier Gen- 
eral. — A reserve officer of the Army who is in 
the Army Reserve, or a reserve officer of the Air 
Force who is in the Air Force Reserve, who is on 
the reserve active-status list in the grade of 
first lieutenant, captain, major, or lieutenant 
colonel is eligible for consideration for pro- 
motion to the next higher grade under this sec- 
tion if each of the following applies: 

(1) The officer is occupying or, under regula- 
tions prescribed by the Secretary concerned, 
has been recommended to occupy a position in 
the same competitive category as the officer 
and for which a grade higher than the one held 
by that officer is authorized. 

(2) The officer is fully qualified to meet all 
requirements for the position as established 
by the Secretary of the military department 
concerned. 

(3) The officer has held the officer's present 
grade for the minimum period of service pre- 
scribed in section 14303 of this title for eligi- 
bility for consideration for promotion to the 
higher grade. 

(b) Consideration for Vacancy Promotion to 
Brigadier General or Major General.— (1) A 
reserve officer of the Army who is in the Army 
Reserve and on the reserve active-status list in 
the grade of colonel or brigadier general may be 
considered for promotion to the next higher 
grade under this section if the officer (A) is as- 
signed to the duties of a general officer of the 
next higher reserve grade in the Army Reserve 
or is recommended for such an assignment under 
regulations prescribed by the Secretary of the 
Army, (B) has held the officer's present grade 
for the minimum period of service prescribed in 
section 14303 of this title for eligibility for con- 
sideration for promotion to the higher grade, 
and (C) meets the standards for consideration 
prescribed by the Secretary of the Army. 

(2) A reserve officer of the Air Force who is in 
the Air Force Reserve and on the reserve active- 
status list in the grade of colonel or brigadier 
general may be considered for promotion to the 
next higher grade under this section if the offi- 
cer (A) is assigned to the duties of a general offi- 
cer of the next higher reserve grade or is rec- 
ommended for such an assignment under regula- 
tions prescribed by the Secretary of the Air 
Force, and (B) meets the standards for consider- 
ation prescribed by the Secretary of the Air 
Force. 

(c) Vacancy Promotion Boards— Consider- 
ation for promotion under this section shall be 
by a vacancy promotion board convened under 
section 14101(a) of this title. 

(d) Effect of Nonselection.— An officer who 
is considered for promotion under this section 
and is not selected shall not be considered to 
have failed of selection for promotion. 

(e) Special Rule for Officers Failed of Se- 
lection. — A reserve officer of the Army or the 
Air Force who is considered as failed of selection 
for promotion under section 14501 of this title to 
a grade may be considered for promotion under 
this section or, if selected, promoted to that 



grade only if the Secretary of the military de- 
partment concerned finds that the officer is the 
only qualified officer available to fill the va- 
cancy. The Secretary concerned may not dele- 
gate the authority under the preceding sen- 
tence. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2943; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(25), Feb. 10, 
1996, 110 Stat. 497; Pub. L. 105-85, div. A, title V, 
§ 514(d), Nov. 18, 1997, 111 Stat. 1732; Pub. L. 
106-398, §1 [[div. A], title V, §501], Oct. 30, 2000, 
114 Stat. 1654, 1654A-98; Pub. L. 108-136, div. A, 
title V, § 512(b), Nov. 24, 2003, 117 Stat. 1460.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3384 and 8373 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(1), (c)(1). 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136 substituted 
"under regulations prescribed by the Secretary con- 
cerned, has been recommended" for "as determined by 
the Secretary concerned, is available". 

2000— Subsec. (b)(1)(A). Pub. L. 106-398, §1 [[div. A], 
title V, §501(1)], inserted "or is recommended for such 
an assignment under regulations prescribed by the Sec- 
retary of the Army" after "Army Reserve". 

Subsec. (b)(2)(A). Pub. L. 106-398, §1 [[div. A], title V, 
§501(2)], inserted "or is recommended for such an as- 
signment under regulations prescribed by the Secretary 
of the Air Force" after "reserve grade". 

1997— Subsec. (b)(1)(A). Pub. L. 105-85 substituted "du- 
ties of a general officer of the next higher reserve grade 
in the Army Reserve," for "duties of a general officer 
of the next higher reserve grade in a unit of the Army 
Reserve organized to serve as a unit,". 

1996— Subsec. (a). Pub. L. 104-106 substituted "or a re- 
serve officer" for "or a Reserve officer" in introductory 
provisions. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14316. Army National Guard and Air National 
Guard: appointment to and Federal recogni- 
tion in a higher reserve grade after selection 
for promotion 

(a) Opportunity for Promotion To Fill a Va- 
cancy in the Guard.— If an officer of the Army 
National Guard of the United States or the Air 
National Guard of the United States is rec- 
ommended by a mandatory selection board con- 
vened under section 14101(a) or a special selec- 
tion board convened under section 14502 of this 
title for promotion to the next higher grade, an 
opportunity shall be given to the appropriate 
authority of the State to promote that officer to 
fill a vacancy in the Army National Guard or 
the Air National Guard of that jurisdiction. 

(b) Automatic Federal Recognition.— An offi- 
cer of the Army National Guard of the United 
States or the Air National Guard of the United 
States who is on a promotion list for promotion 
to the next higher grade as a result of selection 
for promotion as described in subsection (a) and 
who before the date of promotion is appointed in 
that higher grade to fill a vacancy in the Army 
National Guard or Air National Guard shall — 
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(1) be extended Federal recognition in that 
grade, without the examination prescribed in 
section 307 of title 32; and 

(2) subject to section 14311(e) of this title, be 
promoted to that reserve grade effective on 
the date of the officer's appointment in that 
grade in the Army National Guard or Air Na- 
tional Guard. 

(c) National Guard Officers Failed of Se- 
lection. — An officer who is considered as failed 
of selection for promotion under section 14501 of 
this title to a grade may be extended Federal 
recognition in that grade only if the Secretary 
of the military department concerned finds that 
the officer is the only qualified officer available 
to fill a vacancy. The Secretary concerned may 
not delegate the authority under the preceding 
sentence. 

(d) Transfer to Army Reserve or Air Force 
Reserve. — If, on the date on which an officer of 
the Army National Guard of the United States 
or of the Air National Guard of the United 
States who is on a promotion list as described in 
subsection (a) is to be promoted, the officer has 
not been promoted to fill a vacancy in the high- 
er grade in the Army National Guard or the Air 
National Guard, the officer's Federal recogni- 
tion in the officer's reserve grade shall be with- 
drawn and the officer shall be promoted and 
transferred to the Army Reserve or the Air 
Force Reserve as appropriate. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2944.) 

§ 14317. Officers in transition to and from the ac- 
tive-status list or active-duty list 

(a) Effect of Transfer to Inactive Status 
or Retired Status. — If a reserve officer on the 
reserve active-status list is transferred to an in- 
active status or to a retired status after having 
been recommended for promotion to a higher 
grade under this chapter or chapter 36 of this 
title, or after having been found qualified for 
Federal recognition in the higher grade under 
title 32, but before being promoted, the officer — 

(1) shall be treated as if the officer had not 
been considered and recommended for pro- 
motion by the selection board or examined 
and been found qualified for Federal recogni- 
tion; and 

(2) may not be placed on a promotion list or 
promoted to the higher grade after returning 
to an active status, 

unless the officer is again recommended for pro- 
motion by a selection board convened under 
chapter 36 of this title or section 14101(a) or 14502 
of this title or examined for Federal recognition 
under title 32. 

(b) Effect of Placement on Active-Duty 
List. — A reserve officer who is on a promotion 
list as a result of selection for promotion by a 
mandatory promotion board convened under sec- 
tion 14101(a) or a special selection board con- 
vened under section 14502 of this title and who 
before being promoted is placed on the active- 
duty list of the same armed force and placed in 
the same competitive category shall, under reg- 
ulations prescribed by the Secretary of Defense, 
be placed on an appropriate promotion list for 



officers on the active-duty list established under 
chapter 36 of this title. 

(c) Officers on a Promotion List Removed 
From Active-Duty List.— An officer who is on 
the active-duty list and is on a promotion list as 
the result of selection for promotion by a selec- 
tion board convened under chapter 36 of this 
title and who before being promoted is removed 
from the active-duty list and placed on the re- 
serve active-status list of the same armed force 
and in the same competitive category (including 
a regular officer who on removal from the ac- 
tive-duty list is appointed as a reserve officer 
and placed on the reserve active-status list) 
shall, under regulations prescribed by the Sec- 
retary of Defense, be placed on an appropriate 
promotion list established under this chapter. 

(d) Officers Selected for Position Vacan- 
cies. — (1) Except as provided in subsection (e), if 
a reserve officer is ordered to active duty (other 
than active duty for training) or full-time Na- 
tional Guard duty (other than full-time Na- 
tional Guard duty for training only) after being 
recommended for promotion under section 14315 
of this title to fill a position vacancy or exam- 
ined for Federal recognition under title 32, and 
before being promoted to fill that vacancy, the 
officer shall not be promoted while serving such 
active duty or full-time National Guard duty 
unless the officer — 

(A) is ordered to active duty as a member of 
the unit in which the vacancy exists when 
that unit is ordered to active duty; or 

(B) has been ordered to or is serving on ac- 
tive duty in support of a contingency oper- 
ation. 

(2) If, under this subsection, the name of an of- 
ficer is removed from a list of officers rec- 
ommended for promotion, the officer shall be 
treated as if the officer had not been considered 
for promotion or examined for Federal recogni- 
tion. 

(e) Officers Ordered to Active Duty in Time 
of War or National Emergency.— (1) A reserve 
officer who is not on the active-duty list and 
who is ordered to active duty in time of war or 
national emergency may, if eligible, be consid- 
ered for promotion — 

(A) by a mandatory promotion board con- 
vened under section 14101(a) of this title or a 
special selection board convened under section 
14502 of this title; or 

(B) in the case of an officer who has been or- 
dered to or is serving on active duty in support 
of a contingency operation, by a vacancy pro- 
motion board convened under section 14101(a) 
of this title, or by examination for Federal 
recognition under title 32. 

(2) An officer may not be considered for pro- 
motion under this subsection after the end of 
the two-year period beginning on the date on 
which the officer is ordered to active duty. 

(3) An officer may not be considered for pro- 
motion under this subsection during a period 
when the operation of this section has been sus- 
pended by the President under section 123(a) of 
this title. 

(4) Consideration of an officer for promotion 
under this subsection shall be under regulations 
prescribed by the Secretary of the military de- 
partment concerned. 
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(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2945; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(26), Feb. 10, 
1996, 110 Stat. 497; Pub. L. 105-85, div. A, title X, 
§1073(a)(68), Nov. 18, 1997, 111 Stat. 1904; Pub. L. 
108-136, div. A, title V, § 512(a), Nov. 24, 2003, 117 
Stat. 1459; Pub. L. 110-417, [div. A], title V, §513, 
Oct. 14, 2008, 122 Stat. 4441.) 

Prior Provisions 

Provisions similar to those in subsec. (a) of this sec- 
tion were contained in sections 3378, 5906, and 8378 of 
this title, prior to repeal by Pub. L. 103-337, § 1629(a)(1), 
(b)(2), (c)(1). 

Amendments 

2008— Subsec. (d). Pub. L. 110-417, § 513(a), designated 
first sentence as par. (1) and second sentence as par. (2) 
and, in par. (1), substituted "unless the officer — " for 
"unless the officer", inserted subpar. (A) designation 
before "is ordered", substituted "duty; or" for "duty.", 
and added subpar. (B). 

Subsec. (e)(1)(B). Pub. L. 110-417, § 513(b), inserted 
", or by examination for Federal recognition under 
title 32" before period at end. 

2003— Subsec. (d). Pub. L. 108-136, § 512(a)(1), sub- 
stituted "Except as provided in subsection (e), if a re- 
serve officer" for "If a reserve officer". 

Subsec. (e). Pub. L. 108-136, § 512(a)(2), amended head- 
ing and text of subsec. (e) generally. Prior to amend- 
ment, text read as follows: "Under regulations pre- 
scribed by the Secretary of the military department 
concerned, a reserve officer who is not on the active- 
duty list and who is ordered to active duty in time of 
war or national emergency may, if eligible, be consid- 
ered for promotion by a mandatory promotion board 
convened under section 14101(a) or a special selection 
board convened under section 14502 of this title for not 
more than two years from the date the officer is or- 
dered to active duty unless the President suspends the 
operation of this section under the provisions of section 
123 or 10213 of this title." 

1997— Subsec. (d). Pub. L. 105-85 substituted "section 
14315" for "section 14314". 

1996— Subsec. (e). Pub. L. 104-106 inserted heading and 
substituted "123 or 10213" for "10213 or 644". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

CHAPTER 1407— FAILURE OF SELECTION 
FOR PROMOTION AND INVOLUNTARY SEP- 
ARATION 

Sec. 

14501. Failure of selection for promotion. 

14502. Special selection boards: correction of errors. 

14503. Discharge of officers with less than six years 

of commissioned service or found not quali- 
fied for promotion to first lieutenant or 
lieutenant (junior grade). 

14504. Effect of failure of selection for promotion: 

reserve first lieutenants of the Army, Air 
Force, and Marine Corps and reserve lieu- 
tenants (junior grade) of the Navy. 

14505. Effect of failure of selection for promotion: 

reserve captains of the Army, Air Force, 
and Marine Corps and reserve lieutenants of 
the Navy. 

14506. Effect of failure of selection for promotion: 

reserve majors of the Army, Air Force, and 
Marine Corps and reserve lieutenant com- 
manders of the Navy. 



Sec. 

14507. Removal from the reserve active-status list 

for years of service: reserve lieutenant colo- 
nels and colonels of the Army, Air Force, 
and Marine Corps and reserve commanders 
and captains of the Navy. 

14508. Removal from the reserve active-status list 

for years of service: reserve general and flag 
officers. 

14509. Separation at age 62: reserve officers in 

grades below brigadier general or rear ad- 
miral (lower half). 

14510. Separation at age 62: brigadier generals and 

rear admirals (lower half). 

14511. Separation at age 64: officers in grade of 

major general or rear admiral and above. 

14512. Separation at age 66: officers holding certain 

offices. 

14513. Failure of selection for promotion: transfer, 

retirement, or discharge. 

14514. Discharge or retirement for years of service 

or after selection for early removal. 

14515. Discharge or retirement for age. 

14516. Separation to be considered involuntary. 

14517. Entitlement of officers discharged under this 

chapter to separation pay. 

14518. Continuation of officers to complete discipli- 

nary action. 

14519. Deferment of retirement or separation for 

medical reasons. 

Amendments 

2008— Pub. L. 110-181, div. A, title V, § 503(c)(3), title 
XVIII, § 1825(a)(2), Jan. 28, 2008, 122 Stat. 95, 502, sub- 
stituted "six years" for "five years" in item 14503 and 
"officers in grade of major general or rear admiral and 
above" for "major generals and rear admirals" in item 
14511. 

2006— Pub. L. 109-364, div. A, title V, § 503(f), Oct. 17, 
2006, 120 Stat. 2178, struck out "reserve" before "briga- 
dier" in item 14510 and substituted "62" for "60" in 
items 14509 and 14510, "64" for "62" in item 14511, and 
"66" for "64" in item 14512. 

2002— Pub. L. 107-314, div. A, title V, § 522(b), Dec. 2, 
2002, 116 Stat. 2541, added item 14519. 

2001— Pub. L. 107-107, div. A, title V, § 517(b)(2)(B), 
Dec. 28, 2001, 115 Stat. 1094, substituted "Failure of se- 
lection for promotion: transfer, retirement, or dis- 
charge" for "Separation for failure of selection of pro- 
motion" in item 14513. 

1999— Pub. L. 106-65, div. A, title V, § 511(b), Oct. 5, 
1999, 113 Stat. 592, added item 14518. 

1996— Pub. L. 104-106, div. A, title XV, §1501(b)(27), 
Feb. 10, 1996, 110 Stat. 497, inserted "reserve" after 
"Marine Corps and" in item 14506, "reserve" after "Re- 
moval from the" in item 14507, and "in grades" after 
"reserve officers" in item 14509. 

§ 14501. Failure of selection for promotion 

(a) Officers Below the Grade op Colonel or 
Navy Captain. — An officer on the reserve active- 
status list in a grade below the grade of colonel 
or, in the case of an officer in the Navy Reserve, 
captain who is in or above the promotion zone 
established for that officer's grade and competi- 
tive category and who (1) is considered but not 
recommended for promotion (other than by a va- 
cancy promotion board), or (2) declines to accept 
a promotion for which selected (other than by a 
vacancy promotion board), shall be considered 
to have failed of selection for promotion. 

(b) Officers Twice Failed of Selection.— An 
officer shall be considered for all purposes to 
have twice failed of selection for promotion if 
any of the following applies: 

(1) The officer is considered but not rec- 
ommended for promotion a second time by a 
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mandatory promotion board convened under 
section 14101(a) or a special selection board 
convened under section 14502(a) of this title. 

(2) The officer declines to accept a pro- 
motion for which recommended by a manda- 
tory promotion board convened under section 
14101(a) or a special selection board convened 
under section 14502(a) or 14502(b) of this title 
after previously failing of selection or after 
the officer's name was removed from the re- 
port of a selection board under section 14111(b) 
or from a promotion list under section 14310 of 
this title after recommendation for promotion 
by an earlier selection board described in sub- 
section (a). 

(3) The officer's name has been removed 
from the report of a selection board under sec- 
tion 14111(b) or from a promotion list under 
section 14310 of this title after recommenda- 
tion by a mandatory promotion board con- 
vened under section 14101(a) or by a special se- 
lection board convened under section 14502(a) 
or 14502(b) of this title and— 

(A) the officer is not recommended for pro- 
motion by the next mandatory promotion 
board convened under section 14101(a) or spe- 
cial selection board convened under section 
14502(a) of this title for that officer's grade 
and competitive category; or 

(B) the officer's name is again removed 
from the report of a selection board under 
section 14111(b) or from a promotion list 
under section 14310 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2946; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(28), Feb. 10, 
1996, 110 Stat. 498; Pub. L. 109-163, div. A, title V, 
§515(b)(l)(TT), Jan. 6, 2006, 119 Stat. 3234.) 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 
1996— Subsec. (a). Pub. L. 104-106 inserted heading. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

Continuation on Reserve Active-Status List of 
Certain Reserve Colonels of Army and Air Force 

Section 1681 of title XVI of div. A of Pub. L. 103-337 
provided that: 

"(a) Continuation Under Old Law. — Except as pro- 
vided in subsection (b), a reserve officer of the Army or 
the Air Force who, on the effective date of this title 
[Oct. 1, 1996, see section 1691(b)(1), (2) of Pub. L. 103-337, 
set out as an Effective Date note under section 10001 of 
this title] — 

"(1) is subject to placement on the reserve active- 
status list of the Army or the Air Force; and 

"(2)(A) holds the reserve grade of colonel, (B) is on 
a list of officers recommended for promotion to the 
reserve grade of colonel, or (C) has been nominated by 
the President for appointment in the reserve grade of 
colonel, 

shall continue to be subject to mandatory transfer to 
the Retired Reserve or discharge from the officer's re- 



serve appointment under section 3851 or 8851 of title 10, 
United States Code, as in effect on the day before the 
effective date of this title. 

"(b) Exemption. — This section does not apply to an 
officer who is — 

"(1) sooner transferred from an active status or dis- 
charged under some other provision of law; 

"(2) promoted to a higher grade, unless the officer 
was on a list of officers recommended for promotion 
to the reserve grade of colonel before the effective 
date of this title; or 

"(3) continued on the reserve active-status list 
under section 14701 of title 10, United States Code, as 
added by this title." 

Mandatory Separation for Age for Certain 
Reserve Officers of Navy and Marine Corps 

Pub. L. 103-337, div. A, title XVI, §1690, Oct. 5, 1994, 
108 Stat. 3025, provided that: 

"(a) Savings Provisions for Required Separation 
Age. — A reserve officer of the Navy or the Marine 
Corps — 

"(1) who — 

"(A) on the effective date of this title [Oct. 1, 
1996, see section 1691(b)(1), (2) of Pub. L. 103-337, set 
out as an Effective Date note under section 10001 of 
this title] is in an active status, and 

"(B) on the day before the effective date of this 
title was an officer described in section 6389(e), 
6397(a), 6403(a), or 6403(b) of title 10, United States 
Code; and 

"(2) who, on or after the effective date of this title 

is subject to elimination from an active status under 

any provision of such title, 
is entitled to be treated as that officer would have been 
treated under section 6397 or 6403 as applicable, as in ef- 
fect on the day before the effective date of this title, if 
that treatment would result in the date for the officer's 
separation from an active status being a later date 
than the date established under the law in effect on or 
after the effective date of this title. 

"(b) Savings Provisions for Mandatory Separation 
for Age. — An officer who was initially appointed in the 
Naval Reserve [now Navy Reserve] or the Marine Corps 
Reserve before January 1, 1953, and who cannot com- 
plete 20 years of service computed under section 12732 
of this title before he becomes 62 years of age, but can 
complete this service by the time he becomes 64 years 
of age, may be retained in an active status not later 
than the date he becomes 64 years of age. 

"(c) An officer who was initially appointed in the 
Naval Reserve [now Navy Reserve] or the Marine Corps 
Reserve before the effective date of this title, and who 
cannot complete 20 years of service computed under 
section 12732 of this title before he becomes 60 years of 
age, but can complete this service by the time he be- 
comes 62 years of age, may be retained in an active 
status not later than the date he becomes 62 years of 
age." 

§ 14502. Special selection boards: correction of 
errors 

(a) Officers Not Considered Because of Ad- 
ministrative Error. — (1) In the case of an offi- 
cer or former officer who the Secretary of the 
military department concerned determines was 
not considered for selection for promotion from 
in or above the promotion zone by a mandatory 
promotion board convened under section 14101(a) 
of this title because of administrative error, or 
whose name was not placed on an all-fully-quali- 
fied-officers list under section 14308(b)(4) of this 
title because of administrative error, the Sec- 
retary concerned shall convene a special selec- 
tion board under this subsection to determine 
whether such officer or former officer should be 
recommended for promotion. Any such board 
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shall be convened under regulations prescribed 
by the Secretary of Defense and shall be ap- 
pointed and composed in accordance with sec- 
tion 14102 of this title and shall include the rep- 
resentation of competitive categories required 
by that section. The members of a board con- 
vened under this subsection shall be required to 
take an oath in the same manner as prescribed 
in section 14103 of this title. 

(2) A special selection board convened under 
this subsection shall consider the record of the 
officer or former officer as that record would 
have appeared to the promotion board that 
should have considered the officer or former of- 
ficer. That record shall be compared with a sam- 
pling of the records of those officers of the same 
grade and competitive category who were rec- 
ommended for promotion and those officers of 
the same grade and competitive category who 
were not recommended for promotion by that 
board. 

(3) If a special selection board convened under 
paragraph (1) does not recommend for promotion 
an officer or former officer in a grade below the 
grade of colonel or, in the case of an officer or 
former officer of the Navy, captain, whose name 
was referred to it for consideration, the officer 
or former officer shall be considered to have 
failed of selection for promotion. 

(b) Officers Considered But Not Selected; 
Material Error. — (1) In the case of an officer or 
former officer who was eligible for promotion 
and was considered for selection for promotion 
from in or above the promotion zone under this 
chapter by a selection board but was not se- 
lected, the Secretary of the military department 
concerned may, under regulations prescribed by 
the Secretary of Defense, convene a special se- 
lection board under this subsection to determine 
whether the officer or former officer should be 
recommended for promotion, if the Secretary 
determines that — 

(A) the action of the selection board that 
considered the officer or former officer was 
contrary to law in a matter material to the 
decision of the board or involved material 
error of fact or material administrative error; 
or 

(B) the selection board did not have before it 
for its consideration material information. 

(2) A special selection board convened under 
paragraph (1) shall be appointed and composed 
in accordance with section 14102 of this title (in- 
cluding the representation of competitive cat- 
egories required by that section), and the mem- 
bers of such a board shall take an oath in the 
same manner as prescribed in section 14103 of 
this title. 

(3) Such board shall consider the record of the 
officer or former officer as that record, if cor- 
rected, would have appeared to the selection 
board that considered the officer or former offi- 
cer. That record shall be compared with a sam- 
pling of the records of those officers of the same 
grade and competitive category who were rec- 
ommended for promotion and those officers of 
the same grade and competitive category who 
were not recommended for promotion by that 
board. 

(4) If a special selection board convened under 
paragraph (1) does not recommend for promotion 



an officer or former officer in the grade of lieu- 
tenant colonel or commander or below whose 
name was referred to it for consideration, the of- 
ficer or former officer shall be considered to 
have failed of selection for promotion by the 
board which did consider the officer but incurs 
no additional failure of selection for promotion 
from the action of the special selection board. 

(c) Report. — Each special selection board con- 
vened under this section shall submit to the 
Secretary of the military department concerned 
a written report, signed by each member of the 
board, containing the name of each officer it 
recommends for promotion and certifying that 
the board has considered carefully the record of 
each officer whose name was referred to it. 

(d) Applicable Provisions.— The provisions of 
sections 14104, 14109, 14110, and 14111 of this title 
apply to the report and proceedings of a special 
selection board convened under this section in 
the same manner as they apply to the report and 
proceedings of a promotion board convened 
under section 14101(a) of this title. 

(e) Appointment of Officers Recommended 
for Promotion. — (1) An officer whose name is 
placed on a promotion list as a result of recom- 
mendation for promotion by a special selection 
board convened under this section, shall, as soon 
as practicable, be appointed to the next higher 
grade in accordance with the law and policies 
which would have been applicable had he been 
recommended for promotion by the board which 
should have considered or which did consider 
him. 

(2) An officer who is promoted to the next 
higher grade as the result of the recommenda- 
tion of a special selection board convened under 
this section shall, upon such promotion, have 
the same date of rank, the same effective date 
for the pay and allowances of that grade, and 
the same position on the reserve active-status 
list as the officer would have had if the officer 
had been recommended for promotion to that 
grade by the selection board which should have 
considered, or which did consider, the officer. 

(3) If the report of a special selection board 
convened under this section, as approved by the 
President, recommends for promotion to the 
next higher grade an officer not currently eligi- 
ble for promotion or a former officer whose 
name was referred to it for consideration, the 
Secretary concerned may act under section 1552 
of this title to correct the military record of the 
officer or former officer to correct an error or 
remove an injustice resulting from not being se- 
lected for promotion by the board which should 
have considered, or which did consider, the offi- 
cer. 

(f) Time Limits for Consideration.— The Sec- 
retary of Defense may prescribe by regulation 
the circumstances under which consideration by 
a special selection board is contingent upon ap- 
plication for consideration by an officer or 
former officer and time limits within which an 
officer or former officer must make such appli- 
cation in order to be considered by a special se- 
lection board under this section. 

(g) Limitation of Other Jurisdiction.— No of- 
ficial or court of the United States shall have 
power or jurisdiction — 

(1) over any claim based in any way on the 
failure of an officer or former officer of the 
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armed forces to be selected for promotion by a 
selection board convened under chapter 1403 of 
this title until — 

(A) the claim has been referred to a special 
selection board by the Secretary concerned 
and acted upon by that board; or 

(B) the claim has been rejected by the Sec- 
retary without consideration by a special se- 
lection board; or 

(2) to grant any relief on such a claim unless 
the officer or former officer has been selected 
for promotion by a special selection board con- 
vened under this section to consider the offi- 
cer's claim. 

(h) Judicial Review. — (1) A court of the 
United States may review a determination by 
the Secretary concerned under subsection (a)(1), 
(b)(1), or (e)(3) not to convene a special selection 
board. If a court finds the determination to be 
arbitrary or capricious, not based on substantial 
evidence, or otherwise contrary to law, it shall 
remand the case to the Secretary concerned, 
who shall provide for consideration of the officer 
or former officer by a special selection board 
under this section. 

(2) If a court finds that the action of a special 
selection board which considers an officer or 
former officer was contrary to law or involved 
material error of fact or material administra- 
tive error, it shall remand the case to the Sec- 
retary concerned, who shall provide the officer 
or former officer reconsideration by a new spe- 
cial selection board. 

(i) Designation of Boards. — The Secretary of 
the military department concerned may des- 
ignate a promotion board convened under sec- 
tion 14101(a) of this title as a special selection 
board convened under this section. A board so 
designated may function in both capacities. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2947; amended Pub. L. 
107-107, div. A, title V, § 505(c)(3)(B), Dec. 28, 2001, 
115 Stat. 1088; Pub. L. 109-364, div. A, title V, 
§ 514(b), Oct. 17, 2006, 120 Stat. 2185.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 5904 of this title, prior to repeal by- 
Pub. L. 103-337, § 1629(b)(2). 

Amendments 

2006— Subsec. (b)(1)(A). Pub. L. 109-364 inserted "in a 
matter material to the decision of the board" after 
"contrary to law". 

2001— Subsec. (a)(1). Pub. L. 107-107 inserted "or whose 
name was not placed on an all-fully-qualified-officers 
list under section 14308(b)(4) of this title because of ad- 
ministrative error," after "because of administrative 
error,". 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-364 effective Mar. 1, 2007, 
and applicable with respect to selection boards con- 
vened on or after that date, see section 514(c) of Pub. L. 
109-364, set out as a note under section 628 of this title. 

§ 14503. Discharge of officers with less than six 
years of commissioned service or found not 
qualified for promotion to first lieutenant or 
lieutenant (junior grade) 

(a) Authorized Discharges.— The Secretary of 
the military department concerned may dis- 
charge any reserve officer who — 



(1) has less than six years of service in an ac- 
tive status as a commissioned officer; or 

(2) is serving in the grade of second lieuten- 
ant or ensign and has been found not qualified 
for promotion to the grade of first lieutenant 
or lieutenant (junior grade). 

(b) Time for Discharge. — (1) An officer de- 
scribed in subsection (a)(2) — 

(A) may be discharged at any time after 
being found not qualified for promotion; and 

(B) if not sooner discharged, shall be dis- 
charged at the end of the 18-month period be- 
ginning on the date on which the officer is 
first found not qualified for promotion. 

(2) Paragraph (1) shall not apply if the officer 
is sooner promoted. 

(c) Regulations. — Discharges under this sec- 
tion shall be made under regulations prescribed 
by the Secretary of Defense and may be made 
without regard to section 12645 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2949; amended Pub. L. 
110-181, div. A, title V, § 503(c)(1), (2), Jan. 28, 
2008, 122 Stat. 95.) 

Prior Provisions 

Provisions similar to those in subsecs. (a) and (b) of 
this section were contained in sections 3819(b) and 
8819(c) of this title, prior to repeal by Pub. L. 103-337, 
§ 1629(a)(2), (c)(2). 

Amendments 

2008— Pub. L. 110-181, §503(c)(2), substituted "six 
years" for "five years" in section catchline. 

Subsec. (a)(1). Pub. L. 110-181, § 503(c)(1), substituted 
"six years" for "five years". 

Rights for Officers With Over Three Years 
Service 

Section 1689 of title XVI of div. A of Pub. L. 103-337 
provided that: "A reserve officer of the Army, Navy, 
Air Force, or Marine Corps who was in an active status 
on the day before the effective date of this title [Oct. 
1, 1996, see section 1691(b)(1), (2) of Pub. L. 103-337, set 
out as an Effective Date note under section 10001 of this 
title] and who was subject to placement of the reserve 
active-status list on the effective date of this title may 
not be discharged under section 14503 of title 10, United 
States Code, as added by this title, until on or after the 
day on which that officer completes three years of con- 
tinuous service as a reserve commissioned officer." 

§ 14504. Effect of failure of selection for pro- 
motion: reserve first lieutenants of the Army, 
Air Force, and Marine Corps and reserve 
lieutenants (junior grade) of the Navy 

(a) General Rule. — A first lieutenant on the 
reserve active-status list of the Army, Air 
Force, or Marine Corps or a lieutenant (junior 
grade) on the reserve active-status list of the 
Navy who has failed of selection for promotion 
to the next higher grade for the second time and 
whose name is not on a list of officers rec- 
ommended for promotion to the next higher 
grade shall be separated in accordance with sec- 
tion 14513 of this title not later than the first 
day of the seventh month after the month in 
which the President approves the report of the 
board which considered the officer for the sec- 
ond time. 

(b) Exceptions. — Subsection (a) does not apply 
(1) in the case of an officer retained as provided 
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by regulation of the Secretary of the military 
department concerned in order to meet planned 
mobilization needs for a period not in excess of 
24 months beginning with the date on which the 
President approves the report of the selection 
board which resulted in the second failure, or (2) 
as provided in section 12646 or 12686 of this title. 

(c) Officers in Grade of First Lieutenant or 
Lieutenant (Junior Grade) Found Not Fully 
Qualified for Promotion. — For the purposes of 
this chapter, an officer of the Army, Air Force, 
or Marine Corps on a reserve active-status list 
who holds the grade of first lieutenant, and an 
officer of the Navy on a reserve active-status 
list who holds the grade of lieutenant (junior 
grade), shall be treated as having failed of selec- 
tion for promotion if the Secretary of the mili- 
tary department concerned determines that the 
officer would be eligible for consideration for 
promotion to the next higher grade by a selec- 
tion board convened under section 14101(a) of 
this title if such a board were convened but is 
not fully qualified for promotion when rec- 
ommending for promotion under section 
14308(b)(4) of this title all fully qualified officers 
of the officer's armed force in such grade who 
would be eligible for such consideration. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2950; amended Pub. L. 
107-107, div. A, title V, § 505(b)(2), Dec. 28, 2001, 
115 Stat. 1087.) 

Amendments 
2001— Subsec. (c). Pub. L. 107-107 added subsec. (c). 

§ 14505. Effect of failure of selection for pro- 
motion: reserve captains of the Army, Air 
Force, and Marine Corps and reserve lieuten- 
ants of the Navy 

Unless retained as provided in section 12646 or 
12686 of this title, a captain on the reserve ac- 
tive-status list of the Army, Air Force, or Ma- 
rine Corps or a lieutenant on the reserve active- 
status list of the Navy who has failed of selec- 
tion for promotion to the next higher grade for 
the second time and whose name is not on a list 
of officers recommended for promotion to the 
next higher grade and who has not been selected 
for continuation on the reserve active-status 
list under section 14701 of this title, shall be sep- 
arated in accordance with section 14513 of this 
title not later than the first day of the seventh 
month after the month in which the President 
approves the report of the board which consid- 
ered the officer for the second time. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2950.) 

§ 14506. Effect of failure of selection for pro- 
motion: reserve majors of the Army, Air 
Force, and Marine Corps and reserve lieuten- 
ant commanders of the Navy 

Unless retained as provided in section 12646, 
12686, 14701, or 14702 of this title, each reserve of- 
ficer of the Army, Navy, Air Force, or Marine 
Corps who holds the grade of major or lieuten- 
ant commander who has failed of selection to 
the next higher grade for the second time and 
whose name is not on a list of officers rec- 
ommended for promotion to the next higher 



grade shall, if not earlier removed from the re- 
serve active-status list, be removed from that 
list in accordance with section 14513 of this title 
on the later of (1) the first day of the month 
after the month in which the officer completes 
20 years of commissioned service, or (2) the first 
day of the seventh month after the month in 
which the President approves the report of the 
board which considered the officer for the sec- 
ond time. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2951; amended Pub. L. 
104-106, div. A, title XV, §1501(b)(29), Feb. 10, 
1996, 110 Stat. 498; Pub. L. 106-65, div. A, title V, 
§ 514(a), Oct. 5, 1999, 113 Stat. 593.) 

Amendments 

1999— Pub. L. 106-65 Inserted "the later of (1)" after 
"in accordance with section 14513 of this title on" and 
", or (2) the first day of the seventh month after the 
month In which the President approves the report of 
the board which considered the officer for the second 
time" before the period at end. 

1996 — Pub. L. 104-106 Inserted comma after "Force" In 
section catchllne. 

Effective Date of 1999 Amendment 

Pub. L. 106-65, div. A, title V, § 514(b), Oct. 5, 1999, 113 
Stat. 593, provided that: "The amendments made by 
subsection (a) [amending' this section] shall apply with 
respect to removals of reserve officers from reserve ac- 
tive-status lists under section 14506 of title 10, United 
States Code, on or after the date of the enactment of 
this Act [Oct. 5, 1999]." 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
In the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14507. Removal from the reserve active-status 
list for years of service: reserve lieutenant 
colonels and colonels of the Army, Air Force, 
and Marine Corps and reserve commanders 
and captains of the Navy 

(a) Lieutenant Colonels and Commanders.— 
Unless continued on the reserve active-status 
list under section 14701 or 14702 of this title or 
retained as provided in section 12646 or 12686 of 
this title, each reserve officer of the Army, 
Navy, Air Force, or Marine Corps who holds the 
grade of lieutenant colonel or commander and 
who is not on a list of officers recommended for 
promotion to the next higher grade shall (if not 
earlier removed from the reserve active-status 
list) be removed from that list under section 
14514 of this title on the first day of the month 
after the month in which the officer completes 
28 years of commissioned service. 

(b) Colonels and Navy Captains.— Unless 
continued on the reserve active-status list under 
section 14701 or 14702 of this title or retained as 
provided in section 12646 or 12686 of this title, 
each reserve officer of the Army, Air Force, or 
Marine Corps who holds the grade of colonel, 
and each reserve officer of the Navy who holds 
the grade of captain, and who is not on a list of 
officers recommended for promotion to the next 
higher grade shall (if not earlier removed from 
the reserve active-status list) be removed from 
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that list under section 14514 of this title on the 
first day of the month after the month in which 
the officer completes 30 years of commissioned 
service. This subsection does not apply to the 
adjutant general or assistant adjutants general 
of a State. 

(c) Temporary Authority To Retain Certain 
Officers Designated as Judge Advocates. — (1) 
Notwithstanding the provisions of subsections 

(a) and (b), the Secretary of the Air Force may 
retain on the reserve active-status list any re- 
serve officer of the Air Force who is designated 

judge advocate and who obtained the first 
professional degree in law while on an edu- 
cational delay program subsequent to being 
commissioned through the Reserve Officers' 
Training Corps. 

(2) No more than 50 officers may be retained 
on the reserve active-status list under the au- 
thority of paragraph (1) at any time. 

(3) No officer may be retained on the reserve 
active-status list under the authority of para- 
graph (1) for a period exceeding three years from 
the date on which, but for that authority, that 
officer would have been removed from the re- 
serve active-status list under subsection (a) or 

(b) . 

(4) The authority of the Secretary of the Air 
Force under paragraph (1) expires on September 
30, 2003. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2951; amended Pub. L. 
104-201, div. A, title V, § 508(a), Sept. 23, 1996, 110 
Stat. 2513.) 

Amendments 

1996— Subsec. (c). Pub. L. 104-201 added subsec. (c). 

Effective Date of 1996 Amendment 

Section 508(b) of Pub. L. 104-201 provided that: "Sub- 
section (c) of section 14507 of title 10, United States 
Code, as added by subsection (a), shall take effect on 
October 1, 1996." 

§ 14508. Removal from the reserve active-status 
list for years of service: reserve general and 
flag officers 

(a) Thirty Years Service or Five Years in 
Grade for Brigadier Generals and Rear Ad- 
mirals (Lower Half).— Unless retired, trans- 
ferred to the Retired Reserve, or discharged at 
an earlier date, each reserve officer of the Army, 
Air Force, or Marine Corps in the grade of briga- 
dier general who has not been recommended for 
promotion to the grade of major general, and 
each reserve officer of the Navy in the grade of 
rear admiral (lower half) who has not been rec- 
ommended for promotion to rear admiral shall, 
30 days after completion of 30 years of commis- 
sioned service or on the fifth anniversary of the 
date of the officer's appointment in the grade of 
brigadier general or rear admiral (lower half), 
whichever is later, be separated in accordance 
with section 14514 of this title. 

(b) Thirty-Five Years Service or Five Years 
in Grade for Major Generals and Rear Admi- 
rals. — Unless retired, transferred to the Retired 
Reserve, or discharged at an earlier date, each 
reserve officer of the Army, Air Force, or Ma- 
rine Corps in the grade of major general, and 
each reserve officer of the Navy in the grade of 



rear admiral, shall, 30 days after completion of 
35 years of commissioned service or on the fifth 
anniversary of the date of the officer's appoint- 
ment in the grade of major general or rear admi- 
ral, whichever is later, be separated in accord- 
ance with section 14514 of this title. 

(c) Thirty-Eight Years of Service for Lieu- 
tenant Generals and Vice Admirals.— Unless 
retired, transferred to the Retired Reserve, or 
discharged at an earlier date, each reserve offi- 
cer of the Army, Air Force, or Marine Corps in 
the grade of lieutenant general and each reserve 
officer of the Navy in the grade of vice admiral 
shall be separated in accordance with section 
14514 of this title on the later of the following: 

(1) 30 days after completion of 38 years of 
commissioned service. 

(2) The fifth anniversary of the date of the 
officer's appointment in the grade of lieuten- 
ant general or vice admiral. 

(d) Forty Years of Service for Generals 
and Admirals. — Unless retired, transferred to 
the Retired Reserve, or discharged at an earlier 
date, each reserve officer of the Army, Air 
Force, or Marine Corps in the grade of general 
and each reserve officer of the Navy in the grade 
of admiral shall be separated in accordance with 
section 14514 of this title on the first day of the 
first month beginning after the date of the fifth 
anniversary of the officer's appointment to that 
grade or 30 days after the date on which the offi- 
cer completes 40 years of commissioned service, 
whichever is later. 

(e) Retention of Brigadier Generals. — A re- 
serve officer of the Army or Air Force in the 
grade of brigadier general who would otherwise 
be removed from an active status under sub- 
section (a) may, in the discretion of the Sec- 
retary of the Army or the Secretary of the Air 
Force, as the case may be, be retained in an ac- 
tive status, but not later than the last day of 
the month in which the officer becomes 62 years 
of age. Not more than 10 officers of the Army 
and not more than 10 officers of the Air Force 
may be retained under this subsection at any 
one time. 

(f) Retention of Major Generals. — A reserve 
officer of the Army or Air Force in the grade of 
major general who would otherwise be removed 
from an active status under subsection (b) may, 
in the discretion of the Secretary of the Army 
or the Secretary of the Air Force, as the case 
may be, be retained in an active status, but not 
later than the date on which the officer becomes 
64 years of age. Not more than 10 officers of the 
Army and not more than 10 officers of the Air 
Force may be retained under this subsection at 
any one time. 

(g) Retention of Lieutenant Generals.— A 
reserve officer of the Army or Air Force in the 
grade of lieutenant general who would otherwise 
be removed from an active status under sub- 
section (c) may, in the discretion of the Sec- 
retary of the Army or the Secretary of the Air 
Force, as the case may be, be retained in an ac- 
tive status, but not later than the date on which 
the officer becomes 66 years of age. 

(h) Exception for State Adjutants General 
and Assistant Adjutants General.— This sec- 
tion does not apply to an officer who is the adju- 
tant general or assistant adjutant general of a 
State. 
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(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2951; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(30), Feb. 10, 
1996, 110 Stat. 498; Pub. L. 105-85, div. A, title V, 
§ 521(b), Nov. 18, 1997, 111 Stat. 1734; Pub. L. 
109-364, div. A, title V, § 503(e), Oct. 17, 2006, 120 
Stat. 2178; Pub. L. 110-181, div. A, title V, §513, 
title XVIII, § 1825(c)(1), Jan. 28, 2008, 122 Stat. 99, 
502; Pub. L. 110-417, [div. A], title V, §515, Oct. 14, 
2008, 122 Stat. 4442.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3851, 3852, 6389(f)(1), (2), 8851, and 8852 
of this title, prior to repeal by Pub. L. 103-337, §§1628(4), 
1629(a)(3), (c)(3). 

Amendments 

2008— Subsec. (a). Pub. L. 110-181, § 513(b)(1), inserted 
"FOR BRIGADIER GENERALS AND REAR ADMIRALS (LOWER 

Hale)" after "Grade" in heading. 

Subsec. (b). Pub. L. 110-181, § 513(b)(2), inserted "FOR 
Major Generals and Rear Admirals" after "Grade" 
in heading. 

Subsec. (c). Pub. L. 110-181, § 513(a)(2), added subsec. 

(c) . Former subsec. (c) redesignated (e). 

Subsec. (d). Pub. L. 110-181, § 1825(c)(1), added subsec. 

(d) . Former subsec. (d) redesignated (f). 

Pub. L. 110-181, § 513(a)(1), redesignated subsec. (d) as 

(f) . 

Subsecs. (e) and (f). Pub. L. 110-181, § 513(a)(1), redesig- 
nated subsecs. (c) and (d) as (e) and (f), respectively. 

Subsec. (g). Pub. L. 110-417, §515(2), added subsec. (g). 
Former subsec. (g) redesignated (h). 

Pub. L. 110-181, § 513(a)(1), redesignated subsec. (e) as 

(g) . 

Subsec. (h). Pub. L. 110-417, §515(1), redesignated sub- 

SBC (§") ShS (ll) 

2006— Subsec. (c). Pub. L. 109-364, § 503(e)(1), sub- 
stituted "62" for "60". 

Subsec. (d). Pub. L. 109-364, § 503(e)(2), substituted 
"64" for "62". 

1997— Subsec. (c). Pub. L. 105-85 substituted "not later 
than the last day of the month in which the officer be- 
comes 60 years of age" for "not later than the date on 
which the officer becomes 60 years of age". 

1996— Subsecs. (c), (d). Pub. L. 104-106 struck out 
"this" after "from an active status under". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14509. Separation at age 62: reserve officers in 
grades below brigadier general or rear admi- 
ral (lower half) 

Each reserve officer of the Army, Navy, Air 
Force, or Marine Corps in a grade below briga- 
dier general or rear admiral (lower half) who has 
not been recommended for promotion to the 
grade of brigadier general or rear admiral (lower 
half) and is not a member of the Retired Reserve 
shall, on the last day of the month in which that 
officer becomes 62 years of age, be separated in 
accordance with section 14515 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2952; amended Pub. L. 
109-364, div. A, title V, § 503(c), Oct. 17, 2006, 120 
Stat. 2178.) 

Amendments 

2006— Pub. L. 109-364 substituted "62" for "60" in sec- 
tion catchline and text. 



§ 14510. Separation at age 62: brigadier generals 
and rear admirals (lower half) 

Unless retired, transferred to the Retired Re- 
serve, or discharged at an earlier date, each re- 
serve officer of the Army, Air Force, or Marine 
Corps in the grade of brigadier general who has 
not been recommended for promotion to the 
grade of major general, and each reserve rear ad- 
miral (lower half) of the Navy who has not been 
recommended for promotion to the grade of rear 
admiral, except an officer covered by section 
14512 of this title, shall be separated in accord- 
ance with section 14515 of this title on the last 
day of the month in which the officer becomes 62 
years of age. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2952; amended Pub. L. 
109-364, div. A, title V, § 503(b), Oct. 17, 2006, 120 
Stat. 2178.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3843(a) and 8843 of this title, prior to 
repeal by Pub. L. 103-337, § 1629(a)(3), (c)(3). 

Amendments 

2006— Pub. L. 109-364 substituted "age 62: brigadier 
generals" for "age 60: reserve brigadier generals" in 
section catchline and "62" for "60" in text. 

§ 14511. Separation at age 64: officers in grade of 
major general or rear admiral and above 

(a) Separation Required. — Unless retired, 
transferred to the Retired Reserve, or dis- 
charged at an earlier date, each reserve officer 
of the Army, Air Force, or Marine Corps in the 
grade of major general or above and each reserve 
officer of the Navy in the grade of rear admiral 
or above shall be separated in accordance with 
section 14515 of this title on the last day of the 
month in which the officer becomes 64 years of 
age. 

(b) Exception for Officers Serving in 0-9 
and O-10 POSITIONS. — The retirement of a re- 
serve officer of the Army, Air Force, or Marine 
Corps in the grade of lieutenant general or gen- 
eral, or a reserve officer of the Navy in the grade 
of vice admiral or admiral, under subsection (a) 
may be deferred — 

(1) by the President, but such a deferment 
may not extend beyond the first day of the 
month following the month in which the offi- 
cer becomes 68 years of age; or 

(2) by the Secretary of Defense, but such a 
deferment may not extend beyond the first 
day of the month following the month in 
which the officer becomes 66 years of age. 

(c) Exception for Officers Holding Certain 
Offices. — This section does not apply to an offi- 
cer covered by section 14512 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2953; amended Pub. L. 
109-364, div. A, title V, § 503(a), Oct. 17, 2006, 120 
Stat. 2178; Pub. L. 110-181, div. A, title XVIII, 
§ 1825(a)(1), Jan. 28, 2008, 122 Stat. 501.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3844 and 8844 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(3), (c)(3). 
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Amendments 

2008 — Pub. L. 110-181 amended section generally. Prior 
to amendment, text read as follows: "Unless retired, 
transferred to the Retired Reserve, or discharged at an 
earlier date, each reserve officer of the Army, Air 
Force, or Marine Corps in the grade of major general 
and each reserve officer of the Navy in the grade of rear 
admiral, except an officer covered by section 14512 of 
this title, shall be separated in accordance with section 
14515 of this title on the last day of the month in which 
the officer becomes 64 years of age." 

2006— Pub. L. 109-364 substituted "64" for "62" in sec- 
tion catchline and text. 

§ 14512. Separation at age 66: officers holding 
certain offices 

(a) Army and Air Force.— (1) Unless retired, 
transferred to the Retired Reserve, or dis- 
charged at an earlier date, a reserve officer of 
the Army or Air Force who is specified in para- 
graph (2) shall on the last day of the month in 
which the officer becomes 66 years of age, be 
separated in accordance with section 14515 of 
this title. 

(2) Paragraph (1) applies to a reserve officer of 
the Army or Air Force who is any of the follow- 
ing: 

(A) The Chief of the Army Reserve, Chief of 
the Air Force Reserve, Director of the Army 
National Guard, or Director of the Air Na- 
tional Guard. 

(B) An adjutant general. 

(C) If a reserve officer of the Army, the com- 
manding general of the troops of a State. 

(b) Navy and Marine Corps.— (1) The Sec- 
retary of the Navy may defer the retirement 
under section 14510 or 14511 of a reserve officer of 
the Navy in a grade above captain or a reserve 
officer of the Marine Corps in a grade above 
colonel and retain the officer in an active status 
until the officer becomes 66 years of age. Not 
more than 10 officers may be so deferred at any 
one time, distributed between the Navy Reserve 
and the Marine Corps Reserve as the Secretary 
determines. 

(2) The Secretary of Defense may defer the re- 
tirement of a reserve officer serving in the posi- 
tion of Chief of the Navy Reserve or Commander 
of the Marine Forces Reserve, but such defer- 
ment may not extend beyond the first day of the 
month following the month in which the officer 
becomes 66 years of age. A deferment under this 
paragraph shall not count toward the limitation 
on the total number of officers whose retirement 
may be deferred at any one time under para- 
graph (1). 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2953; amended Pub. L. 
109-163, div. A, title V, §§511, 515(b)(l)(UU), Jan. 
6, 2006, 119 Stat. 3231, 3234; Pub. L. 109-364, div. A, 
title V, § 503(d), Oct. 17, 2006, 120 Stat. 2178; Pub. 
L. 110-181, div. A, title XVIII, § 1825(b), Jan. 28, 
2008, 122 Stat. 502.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3845, 6391(b), and 8845 of this title, 
prior to repeal by Pub. L. 103-337, § 1629(a)(3), (b)(3), 
(c)(3). 

Amendments 

2008— Subsec. (a)(2). Pub. L. 110-181, § 1825(b)(1), redes- 
ignated subpars. (B) to (D) as (A) to (C), respectively, 



and struck out former subpar. (A) which read as fol- 
lows: "The Chief of the National Guard Bureau." 

Subsec. (b). Pub. L. 110-181, § 1825(b)(2), designated ex- 
isting provisions as par. (1) and added par. (2). 

2006— Pub. L. 109-364, §503(d)(2), substituted "66" for 
"64" in section catchline. 

Subsec. (a). Pub. L. 109-163, §511, designated existing 
provisions as par. (1), substituted "who is specified in 
paragraph (2)" for "who is Chief of the National Guard 
Bureau, an adjutant general, or if a reserve officer of 
the Army, commanding general of the troops of a 
State,", and added par. (2). 

Subsec. (a)(1). Pub. L. 109-364, § 503(d)(1), substituted 
"66" for "64". 

Subsec. (b). Pub. L. 109-364, § 503(d)(1), substituted 
"66" for "64". 

Pub. L. 109-163, §515(b)(l)(UU), substituted "Navy Re- 
serve" for "Naval Reserve". 

§ 14513. Failure of selection for promotion: trans- 
fer, retirement, or discharge 

Each reserve officer of the Army, Navy, Air 
Force, or Marine Corps who is in an active 
status and whose removal from an active status 
or from a reserve active-status list is required 
by section 14504, 14505, or 14506 of this title shall 
(unless the officer's separation is deferred or the 
officer is continued in an active status under an- 
other provision of law) not later than the date 
specified in those sections — 

(1) be transferred to an inactive status if the 
Secretary concerned determines that the offi- 
cer has skills which may be required to meet 
the mobilization needs of the officer's armed 
force; 

(2) be transferred to the Retired Reserve if 
the officer is qualified for such transfer and 
does not request (in accordance with regula- 
tions prescribed by the Secretary concerned) 
not to be transferred to the Retired Reserve; 
or 

(3) if the officer is not transferred to an inac- 
tive status or to the Retired Reserve, be dis- 
charged from the officer's reserve appoint- 
ment. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2953; amended Pub. L. 
107-107, div. A, title V, § 517(b)(1), (2)(A), Dec. 28, 
2001, 115 Stat. 1094.) 

Amendments 

2001— Pub. L. 107-107, § 517(b)(2)(A), substituted "Fail- 
ure of selection for promotion: transfer, retirement, or 
discharge" for "Separation for failure of selection of 
promotion" in section catchline. 

Par. (2). Pub. L. 107-107, §517(b)(l), substituted "if the 
officer is qualified for such transfer and does not re- 
quest (in accordance with regulations prescribed by the 
Secretary concerned) not to be transferred to the Re- 
tired Reserve" for ", if the officer is qualified and ap- 
plies for such transfer". 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective on the first 
day of the first month that begins more than 180 days 
after Dec. 28, 2001, see section 517(g) of Pub. L. 107-107, 
set out as a note under section 10154 of this title. 

§ 14514. Discharge or retirement for years of 
service or after selection for early removal 

Each reserve officer of the Army, Navy, Air 
Force, or Marine Corps who is in an active 
status and who is required to be removed from 
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an active status or from a reserve active-status 
list, as the case may be, under section 14507, 

14508, 14704, or 14705 of this title (unless the offi- 
cer is sooner separated or the officer's separa- 
tion is deferred or the officer is continued in an 
active status under another provision of law), in 
accordance with those sections, shall — 

(1) be transferred to the Retired Reserve if 
the officer is qualified for such transfer and 
does not request (in accordance with regula- 
tions prescribed by the Secretary concerned) 
not to be transferred to the Retired Reserve; 
or 

(2) be discharged from the officer's reserve 
appointment if the officer is not qualified for 
transfer to the Retired Reserve or has re- 
quested (in accordance with regulations pre- 
scribed by the Secretary concerned) not to be 
so transferred. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2953; amended Pub. L. 
107-107, div. A, title V, § 517(c), Dec. 28, 2001, 115 
Stat. 1094.) 

Amendments 

2001— Par. (1). Pub. L. 107-107, § 517(c)(1), substituted 
"If the officer is qualified for such transfer and does not 
request (in accordance with regulations prescribed by 
the Secretary concerned) not to be transferred to the 
Retired Reserve" for ", If the officer Is qualified and 
applies for such transfer". 

Par. (2). Pub. L. 107-107, § 517(c)(2), added par. (2) and 
struck out former par. (2) which read as follows: "If the 
officer is not qualified or does not apply for such trans- 
fer, be discharged from the officer's reserve appoint- 
ment." 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective on the first 
day of the first month that begins more than 180 days 
after Dec. 28, 2001, see section 517(g) of Pub. L. 107-107, 
set out as a note under section 10154 of this title. 

§ 14515. Discharge or retirement for age 

Each reserve officer of the Army, Navy, Air 
Force, or Marine Corps who is in an active 
status or on an inactive-status list and who 
reaches the maximum age specified in section 

14509, 14510, 14511, or 14512 of this title for the of- 
ficer's grade or position shall (unless the officer 
is sooner separated or the officer's separation is 
deferred or the officer is continued in an active 
status under another provision of law) not later 
than the last day of the month in which the offi- 
cer reaches that maximum age — 

(1) be transferred to the Retired Reserve if 
the officer is qualified for such transfer and 
does not request (in accordance with regula- 
tions prescribed by the Secretary concerned) 
not to be transferred to the Retired Reserve; 
or 

(2) be discharged from the officer's reserve 
appointment if the officer is not qualified for 
transfer to the Retired Reserve or has re- 
quested (in accordance with regulations pre- 
scribed by the Secretary concerned) not to be 
so transferred. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2954; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(31), Feb. 10, 
1996, 110 Stat. 498; Pub. L. 107-107, div. A, title V, 
§ 517(d), Dec. 28, 2001, 115 Stat. 1095.) 



Amendments 

2001— Par. (1). Pub. L. 107-107, § 517(d)(1), substituted 
"if the officer is qualified for such transfer and does not 
request (in accordance with regulations prescribed by 
the Secretary concerned) not to be transferred to the 
Retired Reserve" for ", if the officer is qualified and 
applies for such transfer". 

Par. (2). Pub. L. 107-107, § 517(d)(2), added par. (2) and 
struck out former par. (2) which read as follows: "if the 
officer is not qualified or does not apply for transfer to 
the Retired Reserve, be discharged from the officer's 
reserve appointment." 

1996 — Pub. L. 104-106 substituted "inactive-status" for 
"inactive status" in introductory provisions. 

Effective Date of 2001 Amendment 

Amendment by Pub. L. 107-107 effective on the first 
day of the first month that begins more than 180 days 
after Dec. 28, 2001, see section 517(g) of Pub. L. 107-107, 
set out as a note under section 10154 of this title. 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14516. Separation to be considered involuntary 

The separation of an officer pursuant to sec- 
tion 14513, 14514, or 14515 of this title shall be 
considered to be an involuntary separation for 
purposes of any other provision of law. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2954.) 

§ 14517. Entitlement of officers discharged under 
this chapter to separation pay 

An officer who is discharged under section 
14513, 14514, or 14515 of this title is entitled to 
separation pay under section 1174 of this title if 
otherwise eligible under that section. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2954.) 

§ 14518. Continuation of officers to complete dis- 
ciplinary action 

The Secretary concerned may delay the sepa- 
ration or retirement under this chapter of an of- 
ficer against whom an action has been com- 
menced with a view to trying the officer by 
court-martial. Any such delay may continue 
until the completion of the disciplinary action 
against the officer. 

(Added Pub. L. 106-65, div. A, title V, § 511(a), 
Oct. 5, 1999, 113 Stat. 592.) 

§ 14519. Deferment of retirement or separation 
for medical reasons 

(a) Authority. — If, in the case of an officer re- 
quired to be retired or separated under this 
chapter or chapter 1409 of this title, the Sec- 
retary concerned determines that the evaluation 
of the physical condition of the officer and de- 
termination of the officer's entitlement to re- 
tirement or separation for physical disability re- 
quire hospitalization or medical observation and 
that such hospitalization or medical observation 
cannot be completed with confidence in a man- 
ner consistent with the officer's well being be- 
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fore the date on which the officer would other- 
wise be required to retire or be separated, the 
Secretary may defer the retirement or separa- 
tion of the officer. 

(b) Period of Deferment. — A deferral of re- 
tirement or separation under subsection (a) may 
not extend for more than 30 days after the com- 
pletion of the evaluation requiring hospitaliza- 
tion or medical observation. 

(Added Pub. L. 107-314, div. A, title V, § 522(a), 
Dec. 2, 2002, 116 Stat. 2540.) 

CHAPTER 1409— CONTINUATION OF OFFI- 
CERS ON THE RESERVE ACTIVE-STATUS 
LIST AND SELECTIVE EARLY REMOVAL 

Sec. 

14701. Selection of officers for continuation on the 

reserve active-status list. 

14702. Retention on reserve active-status list of cer- 

tain officers in the grade of major, lieuten- 
ant colonel, colonel, or brigadier general. 

14703. Authority to retain chaplains and officers in 

medical specialties until specified age. 

14704. Selective early removal from the reserve ac- 

tive-status list. 

14705. Selective early retirement: reserve general 

and flag officers of the Navy and Marine 
Corps. 

14706. Computation of total years of service. 

Amendments 

2008— Pub. L. 110-417, [div. A], title V, § 514(c)(2), Oct. 
14, 2008, 122 Stat. 4442, added item 14702 and struck out 
former item 14702 "Retention on reserve active-status 
list of certain officers until age 60". 

§ 14701. Selection of officers for continuation on 
the reserve active-status list 

(a) Consideration for Continuation.— (1) A 
reserve officer of the Army, Navy, Air Force, or 
Marine Corps who is required to be removed 
from the reserve active-status list under section 
14505, 14506, or 14507 of this title may, subject to 
the needs of the service and to section 14509 of 
this title, be considered for continuation on the 
reserve active-status list under regulations pre- 
scribed by the Secretary of Defense. 

(2) A reserve officer who holds the grade of 
captain in the Army, Air Force, or Marine Corps 
or the grade of lieutenant in the Navy and who 
is subject to separation under section 14513 of 
this title may not be continued on the reserve 
active-status list under this subsection for a pe- 
riod which extends beyond the last day of the 
month in which the officer completes 20 years of 
commissioned service. 

(3) A reserve officer who holds the grade of 
major or lieutenant commander and who is sub- 
ject to separation under section 14513 of this 
title may not be continued on the reserve ac- 
tive-status list under this subsection for a pe- 
riod which extends beyond the last day of the 
month in which the officer completes 24 years of 
commissioned service. 

(4) A reserve officer who holds the grade of 
lieutenant colonel or commander and who is 
subject to separation under section 14514 of this 
title may not be continued on the reserve ac- 
tive-status list under this subsection for a pe- 
riod which extends beyond the last day of the 
month in which the officer completes 33 years of 
commissioned service. 



(5) A reserve officer who holds the grade of 
colonel in the Army, Air Force, or Marine Corps 
or the grade of captain in the Navy and who is 
subject to separation under section 14514 of this 
title may not be continued on the reserve ac- 
tive-status list under this subsection for a pe- 
riod which extends beyond the last day of the 
month in which the officer completes 35 years of 
commissioned service. 

(6) An officer who is selected for continuation 
on the reserve active-status list under regula- 
tions prescribed under paragraph (1) but who de- 
clines to continue on that list shall be separated 
in accordance with section 14513 or 14514 of this 
title, as the case may be. 

(7) Each officer who is continued on the re- 
serve active-status list under this section, who 
is not subsequently promoted or continued on 
the active-status list, and whose name is not on 
a list of officers recommended for promotion to 
the next higher grade shall (unless sooner sepa- 
rated under another provision of law) be sepa- 
rated in accordance with section 14513 or 14514 of 
this title, as appropriate, upon the expiration of 
the period for which the officer was continued 
on the reserve active-status list. 

(b) Regulations. — The Secretary of Defense 
shall prescribe regulations for the administra- 
tion of this section. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2954; amended Pub. L. 
106-398, §1 [[div. A], title V, §522], Oct. 30, 2000, 
114 Stat. 1654, 1654A-108; Pub. L. 108-136, div. A, 
title V, § 511(a), Nov. 24, 2003, 117 Stat. 1459.) 

Amendments 

2003— Subsec. (a)(1). Pub. L. 108-136, § 511(a)(1)(A), sub- 
stituted "under regulations prescribed by the Secretary 
of Defense" for "by a selection board convened under 
section 14101(b) of this title". 

Subsec. (a)(6). Pub. L. 108-136, § 511(a)(1)(B), sub- 
stituted "under regulations prescribed under paragraph 
(1)" for "as a result of the convening of a selection 
board under section 14101(b) of this title". 

Subsecs. (b) to (d). Pub. L. 108-136, § 511(a)(2), (3), re- 
designated subsec. (d) as (b) and struck out former sub- 
secs. (b) and (c) which read as follows: 

"(b) Approval op Secretary Concerned. — Continu- 
ation of an officer on the reserve active-status list 
under this section pursuant to action of a continuation 
board convened under section 14101(b) of this title is 
subject to the approval of the Secretary of the military 
department concerned. 

"(c) Instructions To Continuation Boards. — A con- 
tinuation board convened under section 14101(b) of this 
title to consider officers for continuation on the re- 
serve active-status list under this section shall act in 
accordance with the instructions and directions pro- 
vided to the board by the Secretary of the military de- 
partment concerned." 

2000— Subsec. (a)(1). Pub. L. 106-398 substituted "A re- 
serve officer" for "Upon application, a reserve officer". 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

§ 14702. Retention on reserve active-status list of 
certain officers in the grade of major, lieu- 
tenant colonel, colonel, or brigadier general 

(a) Retention. — Notwithstanding the provi- 
sions of section 14506, 14507, or 14508 of this title, 
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the Secretary of the military department con- 
cerned may, with the officer's consent, retain on 
the reserve active-status list an officer in the 
grade of major, lieutenant colonel, colonel, or 
brigadier general who is — 

(1) an officer of the Army National Guard of 
the United States and assigned to a head- 
quarters or headquarters detachment of a 
State; or 

(2) a reserve officer of the Army or Air Force 
who, as a condition of continued employment 
as a National Guard or Reserve technician is 
required by the Secretary concerned to main- 
tain membership in a Selected Reserve unit or 
organization. 

(b) Separation for Age. — An officer may be 
retained under this section only so long as the 
officer continues to meet the conditions of para- 
graph (1) or (2) of subsection (a). An officer de- 
scribed in paragraph (1) of such subsection may 
not be retained under this section after the last 
day of the month in which the officer becomes 62 
years of age. An officer described in paragraph 
(2) of such subsection may not be retained under 
this section after the last day of the month in 
which the officer becomes 60 years of age. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2955; amended Pub. L. 
105-85, div. A, title V, § 521(a), Nov. 18, 1997, 111 
Stat. 1734; Pub. L. 110-417, [div. A], title V, 
§ 514(b), (c)(1), Oct. 14, 2008, 122 Stat. 4441.) 

Amendments 

2008— Pub. L. 110-417, § 514(c)(1), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: "Retention on reserve active-status list 
of certain officers until age 60". 

Subsec. (b). Pub. L. 110-417, §514(b), in heading, sub- 
stituted "for Age" for "at Age 60" and, in text, sub- 
stituted "paragraph (1) or (2) of subsection (a)" for 
"subsection (a)(1) or (a)(2)" and "An officer described In 
paragraph (1) of such subsection may not be retained 
under this section after the last day of the month In 
which the officer becomes 62 years of age. An officer de- 
scribed in paragraph (2) of such subsection may not be 
retained under this section after the last day of the 
month in which the officer becomes 60 years of age." 
for "An officer may not be retained under this section 
after the last day of the month In which the officer be- 
comes 60 years of age." 

1997 — Subsec. (a). Pub. L. 105-85, in Introductory pro- 
visions, substituted "section 14506, 14507, or 14508" for 
"section 14506 or 14507" and "colonel, or brigadier gen- 
eral" for "or colonel". 

§ 14703. Authority to retain chaplains and offi- 
cers in medical specialties until specified age 

(a) Retention. — Notwithstanding any provi- 
sion of chapter 1407 of this title and except for 
officers referred to in sections 14503, 14504, 14505, 
and 14506 of this title and under regulations pre- 
scribed by the Secretary of Defense — 

(1) the Secretary of the Army may, with the 
officer's consent, retain in an active status 
any reserve officer assigned to the Medical 
Corps, the Dental Corps, the Veterinary Corps, 
the Medical Services Corps (if the officer has 
been designated as allied health officer or bio- 
medical sciences officer in that Corps), the Op- 
tometry Section of the Medical Services 
Corps, the Chaplains, the Army Nurse Corps, 
or the Army Medical Specialists Corps; 



(2) the Secretary of the Navy may, with the 
officer's consent, retain in an active status 
any reserve officer appointed in the Medical 
Corps, Dental Corps, Nurse Corps, or Chaplain 
Corps or appointed in the Medical Services 
Corps and designated to perform as a veteri- 
narian, optometrist, podiatrist, allied health 
officer, or biomedical sciences officer; and 

(3) the Secretary of the Air Force may, with 
the officer's consent, retain in an active status 
any reserve officer who is designated as a med- 
ical officer, dental officer, Air Force nurse, 
Medical Service Corps officer, biomedical sci- 
ences officer, or chaplain. 

(b) Separation at Specified Age.— An officer 
may not be retained in active status under this 
section later than the date on which the officer 
becomes 68 years of age. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2956; amended Pub. L. 
106-65, div. A, title V, §516, Oct. 5, 1999, 113 Stat. 
594; Pub. L. 106-398, §1 [[div. A], title V, §523], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-108; Pub. L. 
110-417, [div. A], title V, § 516(a), Oct. 14, 2008, 122 
Stat. 4442.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained In sections 3855(a), (c)(1), 6392(a), (c)(1), and 
8855(a), (c)(1) of this title, prior to repeal by Pub. L. 
103-337, § 1629(a)(3), (b)(3), (c)(3). 

Amendments 

2008— Subsec. (b). Pub. L. 11(M17 substituted "68 
years" for "67 years". 

2000— Subsec. (a)(3). Pub. L. 106-398 substituted "Air 
Force nurse, Medical Service Corps officer, biomedical 
sciences officer, or chaplain." for "veterinary officer, 
Air Force nurse, or chaplain or who is designated as a 
biomedical sciences officer and is qualified for service 
as a veterinarian, optometrist, or podiatrist." 

1999— Subsec. (b). Pub. L. 106-65 struck out "(or, in 
the case of a reserve officer of the Army in the Chap- 
lains or a reserve officer of the Air Force designated as 
a chaplain, 60 years of age)" after "67 years of age". 

§ 14704. Selective early removal from the reserve 
active-status list 

(a) Boards To Recommend Officers for Re- 
moval From Reserve Active-Status List.— 
Whenever the Secretary of the military depart- 
ment concerned determines that there are in 
any reserve component under the jurisdiction of 
the Secretary too many officers in any grade 
and competitive category who have at least 30 
years of service computed under section 14706 of 
this title or at least 20 years of service com- 
puted under section 12732 of this title, the Sec- 
retary may convene a selection board under sec- 
tion 14101(b) of this title to consider all officers 
on that list who are in that grade and competi- 
tive category, and who have that amount of 
service, for the purpose of recommending offi- 
cers by name for removal from the reserve ac- 
tive-status list, in the number specified by the 
Secretary by each grade and competitive cat- 
egory. 

(b) Separation of Officers Selected.— In the 
case of an officer recommended for separation in 
the report of a board under subsection (a), the 
Secretary may separate the officer in accord- 
ance with section 14514 of this title. 
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(c) Regulations. — The Secretary of the mili- 
tary department concerned shall prescribe regu- 
lations for the administration of this section. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2956.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3850 and 8850 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(3), (c)(3). 

§ 14705. Selective early retirement: reserve gen- 
eral and flag officers of the Navy and Marine 
Corps 

(a) Authority To Consider.— An officer in the 
Navy Reserve in an active status serving in the 
grade of rear admiral (lower half) or rear admi- 
ral and an officer in the Marine Corps Reserve in 
an active status serving in the grade of brigadier 
general or major general may be considered for 
early retirement whenever the Secretary of the 
Navy determines that such action is necessary. 

(b) Boards.— (1) If the Secretary of the Navy 
determines that consideration of officers for 
early retirement under this section is necessary, 
the Secretary shall convene a selection board 
under section 14101(b) of this title to recommend 
an appropriate number of officers for early re- 
tirement. 

(2) In the case of such a board convened to 
consider officers in the grade of rear admiral or 
major general, the Secretary of the Navy may 
appoint the board without regard to section 
14102(b) of this title. In doing so, however, the 
Secretary shall ensure that — 

(A) each regular commissioned officer ap- 
pointed to the board holds a grade higher than 
the grade of rear admiral or major general; 
and 

(B) at least one member of the board is a re- 
serve officer who holds the grade of rear admi- 
ral or major general. 

(c) Separation Under Section 14514. — An offi- 
cer selected for early retirement under this sec- 
tion shall be separated in accordance with sec- 
tion 14514 of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2957; amended Pub. L. 
105-261, div. A, title V, §515, Oct. 17, 1998, 112 
Stat. 2008; Pub. L. 108-136, div. A, title V, 
§ 511(b)(3), Nov. 24, 2003, 117 Stat. 1459; Pub. L. 
109-163, div. A, title V, §515(b)(l)(VV), Jan. 6, 
2006, 119 Stat. 3234.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 6389(f)(3) of this title, prior to repeal 
by Pub. L. 103-337, §1628(4). 

Amendments 

2006— Subsec. (a). Pub. L. 109-163 substituted "Navy 
Reserve" for "Naval Reserve". 

2003— Subsec. (b)(1). Pub. L. 108-136 substituted "se- 
lection board" for "continuation board". 

1998— Subsec. (b). Pub. L. 105-261 designated existing 
provisions as par. (1), inserted "of officers" after "con- 
sideration" and "continuation" after "shall convene 
a", and added par. (2). 

§ 14706. Computation of total years of service 

(a) For the purpose of this chapter and chapter 
1407 of this title, a Reserve officer's years of 



service include all service of the officer as a 
commissioned officer of a uniformed service 
other than the following: 

(1) Service as a warrant officer. 

(2) Constructive service. 

(3) Service after appointment as a commis- 
sioned officer of a reserve component while in 
a program of advanced education to obtain the 
first professional degree required for appoint- 
ment, designation, or assignment to a profes- 
sional specialty, but only if that service oc- 
curs before the officer commences initial serv- 
ice on active duty or initial service in the 
Ready Reserve in the specialty that results 
from such a degree. 

(b) The exclusion under subsection (a)(3) does 
not apply to service performed by an officer who 
previously served on active duty or participated 
as a member of the Ready Reserve in other than 
a student status for the period of service preced- 
ing the member's service in a student status. 

(c) For purposes of subsection (a)(3), an officer 
shall be considered to be in a professional spe- 
cialty if the officer is appointed or assigned to 
the Medical Corps, the Dental Corps, the Veteri- 
nary Corps, the Medical Service Corps, the 
Nurse Corps, or the Army Medical Specialists 
Corps or is designated as a chaplain or judge ad- 
vocate. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2957; amended Pub. L. 
106-65, div. A, title V, §515, Oct. 5, 1999, 113 Stat. 
594.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in sections 3853 and 8853 of this title, prior to re- 
peal by Pub. L. 103-337, § 1629(a)(3), (c)(3). 

Amendments 

1999 — Pub. L. 106-65 amended text generally. Prior to 
amendment, text read as follows: "For the purpose of 
this chapter and chapter 1407 of this title, a reserve of- 
ficer's years of service include all service, other than 
constructive service, of the officer as a commissioned 
officer of any uniformed service (other than service as 
a warrant officer)." 

CHAPTER 1411— ADDITIONAL PROVISIONS 
RELATING TO INVOLUNTARY SEPARATION 

Sec. 

14901. Separation of chaplains for loss of profes- 

sional qualifications. 

14902. Separation for substandard performance and 

for certain other reasons. 

14903. Boards of inquiry. 

14904. Rights and procedures. 

14905. Officer considered for removal: retirement or 

discharge. 

14906. Officers eligible to serve on boards. 

14907. Army National Guard of the United States 

and Air National Guard of the United 
States: discharge and withdrawal of Federal 
recognition of officers absent without leave. 

§ 14901. Separation of chaplains for loss of pro- 
fessional qualifications 

(a) Separation. — Under regulations prescribed 
by the Secretary of Defense, an officer on the re- 
serve active-status list who is appointed or des- 
ignated as a chaplain may, if the officer fails to 
maintain the qualifications needed to perform 
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the professional function of a chaplain, be dis- 
charged. The authority under the preceding sen- 
tence applies without regard to the provisions of 
section 12645 of this title. 

(b) Effect of Separation. — If an officer sepa- 
rated under this section is eligible for retire- 
ment, the officer may be retired. If the officer 
has completed the years of service required for 
eligibility for retired pay under chapter 1223 of 
this title, the officer may be transferred to the 
Retired Reserve. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2957.) 

Effective Date 

Chapter effective Oct. 1, 1996, see section 1691(b)(1) of 
Pub. L. 103-337, set out as a note under section 10001 of 
this title. 

§ 14902. Separation for substandard performance 
and for certain other reasons 

(a) Substandard Performance of Duty. — The 
Secretary of the military department concerned 
shall prescribe, by regulation, procedures for the 
review at any time of the record of any reserve 
officer to determine whether that officer should 
be required, because that officer's performance 
has fallen below standards prescribed by the 
Secretary concerned, to show cause for reten- 
tion in an active status. 

(b) Misconduct, Etc. — The Secretary of the 
military department concerned shall prescribe, 
by regulation, procedures for the review at any 
time of the record of any reserve officer to de- 
termine whether that officer should be required, 
because of misconduct, because of moral or pro- 
fessional dereliction, or because the officer's re- 
tention is not clearly consistent with the inter- 
ests of national security, to show cause for re- 
tention in an active status. 

(c) Regulations. — The authority of the Sec- 
retary of a military department under this sec- 
tion shall be carried out subject to such limita- 
tions as the Secretary of Defense may prescribe 
by regulation. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2958.) 

§ 14903. Boards of inquiry 

(a) Convening of Boards.— The Secretary of 
the military department concerned shall con- 
vene a board of inquiry at such time and place 
as the Secretary may prescribe to receive evi- 
dence and review the case of any officer who has 
been required to show cause for retention in an 
active status under section 14902 of this title. 
Each board of inquiry shall be composed of not 
less than three officers who have the qualifica- 
tions prescribed in section 14906 of this title. 

(b) Right to Pair Hearing.— A board of in- 
quiry shall give a fair and impartial hearing to 
each officer required under section 14902 of this 
title to show cause for retention in an active 
status. 

(c) Recommendations to Secretary.— If a 
board of inquiry determines that the officer has 
failed to establish that the officer should be re- 
tained in an active status, the board shall rec- 
ommend to the Secretary concerned that the of- 
ficer not be retained in an active status. 



(d) Action by Secretary. — After review of the 
recommendation of the board of inquiry, the 
Secretary may — 

(1) remove the officer from an active status; 
or 

(2) determine that the case be closed. 

(e) Action in Cases Where Cause for Reten- 
tion Is Established. — (1) If a board of inquiry 
determines that an officer has established that 
the officer should be retained in an active status 
or if the Secretary determines that the case be 
closed, the officer's case is closed. 

(2) An officer who is required to show cause for 
retention under section 14902(a) of this title and 
whose case is closed under paragraph (1) may 
not again be required to show cause for reten- 
tion under such subsection during the one-year 
period beginning on the date of that determina- 
tion. 

(3) (A) Subject to subparagraph (B), an officer 
who is required to show cause for retention 
under section 14902(b) of this title and whose 
case is closed under paragraph (1) may again be 
required to show cause for retention at any 
time. 

(B) An officer who has been required to show 
cause for retention under section 14902(b) of this 
title and who is thereafter retained in an active 
status may not again be required to show cause 
for retention under such section solely because 
of conduct which was the subject of the previous 
proceeding, unless the recommendations of the 
board of inquiry that considered the officer's 
case are determined to have been obtained by 
fraud or collusion. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2958; amended Pub. L. 
104-106, div. A, title XV, § 1501(b)(32), Feb. 10, 
1996, 110 Stat. 498.) 

Amendments 

1996— Subsec. (b). Pub. L. 104-106 substituted "title" 
for "chapter". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

§ 14904. Rights and procedures 

(a) Procedural Rights.— Under regulations 
prescribed by the Secretary of Defense, an offi- 
cer required under section 14902 of this title to 
show cause for retention in an active status — 

(1) shall be notified in writing, at least 30 
days before the hearing of the officer's case by 
a board of inquiry, of the reasons for which the 
officer is being required to show cause for re- 
tention in an active status; 

(2) shall be allowed a reasonable time, as de- 
termined by the board of inquiry, to prepare 
for showing of cause for retention in an active 
status; 

(3) shall be allowed to appear in person and 
to be represented by counsel at proceedings 
before the board of inquiry; and 

(4) shall be allowed full access to, and shall 
be furnished copies of, records relevant to the 
case, except that the board of inquiry shall 
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withhold any record that the Secretary con- 
cerned determines should be withheld in the 
interest of national security. 

(b) Summary of Records Withheld.— When a 
record is withheld under subsection (a)(4), the 
officer whose case is under consideration shall, 
to the extent that the interest of national secu- 
rity permits, be furnished a summary of the 
record so withheld. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2959.) 

§ 14905. Officer considered for removal: retire- 
ment or discharge 

(a) VOLUNTARY RETIREMENT OR DISCHARGE. — At 

any time during proceedings under this chapter 
with respect to the removal of an officer from an 
active status, the Secretary of the military de- 
partment concerned may grant a request by the 
officer — 

(1) for voluntary retirement, if the officer is 
qualified for retirement; 

(2) for transfer to the Retired Reserve if the 
officer has completed the years of service re- 
quired for eligibility for retired pay under 
chapter 1223 of this title and is otherwise eligi- 
ble for transfer to the Retired Reserve; or 

(3) for discharge in accordance with sub- 
section (b)(3). 

(b) Required Retirement or Discharge.— An 
officer removed from an active status under sec- 
tion 14903 of this title shall— 

(1) if eligible for voluntary retirement under 
any provision of law on the date of such re- 
moval, be retired in the grade and with the re- 
tired pay for which he would be eligible if re- 
tired under that provision; 

(2) if eligible for transfer to the Retired Re- 
serve and has completed the years of service 
required for retired pay under chapter 1223 of 
this title, be transferred to the Retired Re- 
serve; and 

(3) if ineligible for retirement or transfer to 
the Retired Reserve under paragraph (1) or (2) 
on the date of such removal — 

(A) be honorably discharged in the grade 
then held, in the case of an officer whose 
case was brought under subsection (a) of sec- 
tion 14902 of this title; or 

(B) be discharged in the grade then held, in 
the case of an officer whose case was brought 
under subsection (b) of section 14902 of this 
title. 

(c) Separation Pay. — An officer who is dis- 
charged under subsection (b)(3) is entitled, if eli- 
gible therefor, to separation pay under section 
1174(c) of this title. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2959.) 

§ 14906. Officers eligible to serve on boards 

(a) Composition op Boards.— Each board con- 
vened under this chapter shall consist of officers 
appointed as follows: 

(1) Each member of the board shall be an of- 
ficer of the same armed force as the officer 
being required to show cause for retention in 
an active status. 



(2) Each member of the board shall hold a 
grade above major or lieutenant commander, 
except that at least one member of the board 
shall hold a grade above lieutenant colonel or 
commander. 

(3) Each member of the board shall be senior 
in grade to any officer to be considered by the 
board. 

(b) Limitation. — A person may not be a mem- 
ber of more than one board convened under this 
chapter to consider the same officer. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2960; amended Pub. L. 
106-65, div. A, title V, § 504(b), Oct. 5, 1999, 113 
Stat. 591.) 

Amendments 

1999 — Subsec. (a). Pub. L. 106-65 amended heading and 
text generally. Prior to amendment, text read as fol- 
lows: 

"(1) Each officer who serves on a board convened 
under this chapter shall be an officer of the same armed 
force as the officer being required to show cause for re- 
tention in an active status. 

"(2) An officer may not serve on a board under this 
chapter unless the officer holds a grade above lieuten- 
ant colonel or commander and Is senior In grade and 
rank to any officer considered by the board." 

§ 14907. Army National Guard of the United 
States and Air National Guard of the United 
States: discharge and withdrawal of Federal 
recognition of officers absent without leave 

(a) Authority To Withdraw Federal Rec- 
ognition. — If an officer of the Army National 
Guard of the United States or the Air National 
Guard of the United States has been absent 
without leave for three months, the Secretary of 
the Army or the Secretary of the Air Force, as 
appropriate, may — 

(1) terminate the reserve appointment of the 
officer; and 

(2) withdraw the officer's Federal recogni- 
tion as an officer of the National Guard. 

(b) Discharge From Reserve Appointment.— 
An officer of the Army National Guard of the 
United States or the Air National Guard of the 
United States whose Federal recognition as an 
officer of the National Guard is withdrawn under 
section 323(b) of title 32 shall be discharged from 
the officer's appointment as a reserve officer of 
the Army or the Air Force, as the case may be. 

(Added Pub. L. 103-337, div. A, title XVI, §1611, 
Oct. 5, 1994, 108 Stat. 2960.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained In sections 3820(a), (b) and 8820 of this title, prior 
to repeal by Pub. L. 103-337, § 1629(a)(2), (c)(2). 

PART TV — TRAINING FOR RESERVE 
COMPONENTS AND EDUCATIONAL 
ASSISTANCE PROGRAMS 

Chap. Sec. 
1601. Training Generally. [No present sec- 
tions] 

1606. Educational Assistance for Members of 

the Selected Reserve 16131 

1607. Educational Assistance for Reserve 

Component Members Supporting Con- 
tingency Operations and Certain 
Other Operations 16161 
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Chap. Sec. 

1608. Health Professions Stipend Program .... 16201 

1609. Education Loan Repayment Programs .. 16301 
1611. Other Educational Assistance Programs 16401 

Amendments 

2004— Pub. L. 108-375, div. A, title V, § 527(c), Oct. 28, 
2004, 118 Stat. 1894, added item for chapter 1607. 

1999— Pub. L. 106-65, div. A, title V, § 551(a)(2), Oct. 5, 
1999, 113 Stat. 614, added item for chapter 1611. 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(1), Feb. 
10, 1996, 110 Stat. 495, substituted "Repayment Pro- 
grams" for "Repayments" in item for chapter 1609. 

CHAPTER 1601— TRAINING GENERALLY 

[No present sections] 

CHAPTER 1606— EDUCATIONAL ASSISTANCE 
FOR MEMBERS OF THE SELECTED RESERVE 

Sec. 

16131. Educational assistance program: establish- 

ment; amount. 
16131a. Accelerated payment of educational assist- 
ance. 

16132. Eligibility for educational assistance. 
16132a. Authority to transfer unused education bene- 
fits to family members. 

16133. Time limitation for use of entitlement. 

16134. Termination of assistance. 

16135. Failure to participate satisfactorily; pen- 

alties. 

16136. Administration of program. 
[16137. Repealed.] 

Amendments 

2011— Pub. L. 112-81, div. A, title X, § 1061(29)(B), Dec. 
31, 2011, 125 Stat. 1584, struck out item 16137 "Biennial 
report to Congress". 

2008— Pub. L. 110-252, title V, § 5006(e)(2), June 30, 2008, 
122 Stat. 2386, added item 16132a. 

Pub. L. 110-181, div. A, title V, § 528(a)(2), Jan. 28, 2008, 
122 Stat. 107, added item 16131a. 

1999— Pub. L. 106-65, div. A, title V, § 548(b), Oct. 5, 
1999, 113 Stat. 609, substituted "Biennial report to Con- 
gress" for "Reports to Congress" in item 16137. 

1996— Pub. L. 104-106, div. A, title XV, § 1501(b)(33), 
Feb. 10, 1996, 110 Stat. 498, substituted "limitation" for 
"limitations" in item 16133. 

§ 16131. Educational assistance program: estab- 
lishment; amount 

(a) To encourage membership in units of the 
Selected Reserve of the Ready Reserve, the Sec- 
retary of each military department, under regu- 
lations prescribed by the Secretary of Defense, 
and the Secretary of Homeland Security, under 
regulations prescribed by the Secretary with re- 
spect to the Coast Guard when it is not operat- 
ing as a service in the Navy, shall establish and 
maintain a program to provide educational as- 
sistance to members of the Selected Reserve of 
the Ready Reserve of the armed forces under the 
jurisdiction of the Secretary concerned who 
agree to remain members of the Selected Re- 
serve for a period of not less than six years. 

(b) (1) Except as provided in subsections (d) 
through (f), each educational assistance pro- 
gram established under subsection (a) shall pro- 
vide for payment by the Secretary concerned, 
through the Secretary of Veterans Affairs, to 
each person entitled to educational assistance 
under this chapter who is pursuing a program of 
education of an educational assistance allow- 
ance at the following rates: 



(A) $251 (as increased from time to time 
under paragraph (2)) per month for each month 
of full-time pursuit of a program of education; 

(B) $188 (as increased from time to time 
under paragraph (2)) per month for each month 
of three-quarter-time pursuit of a program of 
education; 

(C) $125 (as increased from time to time 
under paragraph (2)) per month for each month 
of half-time pursuit of a program of education; 
and 

(D) an appropriately reduced rate, as deter- 
mined under regulations which the Secretary 
of Veterans Affairs shall prescribe, for each 
month of less than half-time pursuit of a pro- 
gram of education, except that no payment 
may be made to a person for less than half- 
time pursuit if tuition assistance is otherwise 
available to the person for such pursuit from 
the military department concerned. 

(2) With respect to any fiscal year, the Sec- 
retary shall provide a percentage increase 
(rounded to the nearest dollar) in the rates pay- 
able under subparagraphs (A), (B), and (C) of 
paragraph (1) equal to the percentage by which — 

(A) the Consumer Price Index (all items, 
United States city average) for the 12-month 
period ending on the June 30 preceding the be- 
ginning of the fiscal year for which the in- 
crease is made, exceeds 

(B) such Consumer Price Index for the 12- 
month period preceding the 12-month period 
described in subparagraph (A). 

(c)(1) Educational assistance may be provided 
under this chapter for pursuit of any program of 
education that is an approved program of edu- 
cation for purposes of chapter 30 of title 38. 

(2) Subject to section 3695 of title 38, the maxi- 
mum number of months of educational assist- 
ance that may be provided to any person under 
this chapter is 36 (or the equivalent thereof in 
part-time educational assistance). 

(3) (A) Notwithstanding any other provision of 
this chapter or chapter 36 of title 38, any pay- 
ment of an educational assistance allowance de- 
scribed in subparagraph (B) of this paragraph 
shall not — 

(i) be charged against the entitlement of any 
individual under this chapter; or 

(ii) be counted toward the aggregate period 
for which section 3695 of title 38 limits an indi- 
vidual's receipt of assistance. 

(B) The payment of the educational assistance 
allowance referred to in subparagraph (A) of this 
paragraph is the payment of such an allowance 
to the individual for pursuit of a course or 
courses under this chapter if the Secretary of 
Veterans Affairs finds that the individual — 

(i) had to discontinue such course pursuit as 
a result of being ordered to serve on active 
duty under section 12301(a), 12301(d), 12301(g), 
12302, or 12304 of this title; and 

(ii) failed to receive credit or training time 
toward completion of the individual's ap- 
proved educational, professional, or vocational 
objective as a result of having to discontinue, 
as described in clause (i), the individual's 
course pursuit. 

(C) The period for which, by reason of this sub- 
section, an educational assistance allowance is 
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not charged against entitlement or counted to- 
ward the applicable aggregate period under sec- 
tion 3695 of title 38 shall not exceed the portion 
of the period of enrollment in the course or 
courses for which the individual failed to receive 
credit or with respect to which the individual 
lost training time, as determined under subpara- 
graph (B)(ii). 

(d) (1) Except as provided in paragraph (2), the 
amount of the monthly educational assistance 
allowance payable to a person pursuing a full- 
time program of apprenticeship or other on-the- 
job training under this chapter is — 

(A) for each of the first six months of the 
person's pursuit of such program, 75 percent of 
the monthly educational assistance allowance 
otherwise payable to such person under this 
chapter; 

(B) for each of the second six months of the 
person's pursuit of such program, 55 percent of 
such monthly educational assistance allow- 
ance; and 

(C) for each of the months following the first 
12 months of the person's pursuit of such pro- 
gram, 35 percent of such monthly educational 
assistance allowance. 

(2) In any month in which any person pursuing 
a program of education consisting of a program 
of apprenticeship or other on-the-job training 
fails to complete 120 hours of training, the 
amount of the monthly educational assistance 
allowance payable under this chapter to the per- 
son shall be limited to the same proportion of 
the applicable full-time rate as the number of 
hours worked during such month, rounded to the 
nearest 8 hours, bears to 120 hours. 

(3) (A) Except as provided in subparagraph (B), 
for each month that such person is paid a 
monthly educational assistance allowance under 
this chapter, the person's entitlement under this 
chapter shall be charged at the rate of — 

(i) 75 percent of a month in the case of pay- 
ments made in accordance with paragraph 
(D(A); 

(ii) 55 percent of a month in the case of pay- 
ments made in accordance with paragraph 
(1)(B); and 

(iii) 35 percent of a month in the case of pay- 
ments made in accordance with paragraph 
(D(C). 

(B) Any such charge to the entitlement shall 
be reduced proportionately in accordance with 
the reduction in payment under paragraph (2). 

(e) (1)(A) The amount of the educational assist- 
ance allowance payable under this chapter to a 
person who enters into an agreement to pursue, 
and is pursuing, a program of education exclu- 
sively by correspondence is an amount equal to 
55 percent of the established charge which the 
institution requires nonveterans to pay for the 
course or courses pursued by such person. 

(B) For purposes of subparagraph (A), the term 
"established charge" means the lesser of— 

(i) the charge for the course or courses de- 
termined on the basis of the lowest extended 
time payment plan offered by the institution 
and approved by the appropriate State approv- 
ing agency; or 

(ii) the actual charge to the person for such 
course or courses. 



(C) Such allowance shall be paid quarterly on 
a pro rata basis for the lessons completed by the 
person and serviced by the institution. 

(2) In each case in which the amount of edu- 
cational assistance is determined under para- 
graph (1), the period of entitlement of the person 
concerned shall be charged with one month for 
each amount equal to the amount of the month- 
ly rate payable under subsection (b)(1)(A) for the 
fiscal year concerned which is paid to the indi- 
vidual as an educational assistance allowance. 

(f) (1) Each individual who is pursuing a pro- 
gram of education consisting exclusively of 
flight training approved as meeting the require- 
ments of section 16136(c) of this title shall be 
paid an educational assistance allowance under 
this chapter in the amount equal to 60 percent of 
the established charges for tuition and fees 
which similarly circumstanced nonveterans en- 
rolled in the same flight course are required to 
pay. 

(2) No educational assistance allowance may 
be paid under this chapter to an individual for 
any month during which such individual is pur- 
suing a program of education consisting exclu- 
sively of flight training until the Secretary has 
received from that individual and the institu- 
tion providing such training a certification of 
the flight training received by the individual 
during that month and the tuition and other 
fees charged for that training. 

(3) The period of entitlement of an individual 
pursuing a program of education described in 
paragraph (1) shall be charged with one month 
for each amount equal to the amount of the 
monthly rate payable under subsection (b)(1)(A) 
for the fiscal year concerned which is paid to 
that individual as an educational assistance al- 
lowance for such program. 

(4) The number of solo flying hours for which 
an individual may be paid an educational assist- 
ance allowance under this subsection may not 
exceed the minimum number of solo flying 
hours required by the Federal Aviation Adminis- 
tration for the flight rating or certification 
which is the goal of the individual's flight train- 
ing. 

(g) (1)(A) Subject to subparagraph (B), the Sec- 
retary of Veterans Affairs shall approve individ- 
ualized tutorial assistance for any person enti- 
tled to educational assistance under this chap- 
ter who — 

(i) is enrolled in and pursuing a postsecond- 
ary course of education on a half-time or more 
basis at an educational institution; and 

(ii) has a deficiency in a subject required as 
a part of, or which is prerequisite to, or which 
is indispensable to the satisfactory pursuit of, 
the program of education. 

(B) The Secretary of Veterans Affairs shall not 
approve individualized tutorial assistance for a 
person pursuing a program of education under 
this paragraph unless such assistance is nec- 
essary for the person to successfully complete 
the program of education. 

(2)(A) Subject to subparagraph (B), the Sec- 
retary concerned, through the Secretary of Vet- 
erans Affairs, shall pay to a person receiving in- 
dividualized tutorial assistance pursuant to 
paragraph (1) a tutorial assistance allowance. 
The amount of the allowance payable under this 
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paragraph may not exceed $100 for any month, 
nor aggregate more than $1,200. The amount of 
the allowance paid under this paragraph shall be 
in addition to the amount of educational assist- 
ance allowance payable to a person under this 
chapter. 

(B) A tutorial assistance allowance may not be 
paid to a person under this paragraph until the 
educational institution at which the person is 
enrolled certifies that — 

(i) the individualized tutorial assistance is 
essential to correct a deficiency of the person 
in a subject required as a part of, or which is 
prerequisite to, or which is indispensable to 
the satisfactory pursuit of, an approved pro- 
gram of education; 

(ii) the tutor chosen to perform such assist- 
ance is qualified to provide such assistance 
and is not the person's parent, spouse, child 
(whether or not married or over eighteen years 
of age), brother, or sister; and 

(iii) the charges for such assistance do not 
exceed the customary charges for such tuto- 
rial assistance. 

(3)(A) A person's period of entitlement to edu- 
cational assistance under this chapter shall be 
charged only with respect to the amount of tu- 
torial assistance paid to the person under this 
subsection in excess of $600. 

(B) A person's period of entitlement to edu- 
cational assistance under this chapter shall be 
charged at the rate of one month for each 
amount of assistance paid to the individual 
under this section in excess of $600 that is equal 
to the amount of the monthly educational as- 
sistance allowance which the person is other- 
wise eligible to receive for full-time pursuit of 
an institutional course under this chapter. 

(h) A program of education in a course of in- 
struction beyond the baccalaureate degree level 
shall be provided under this chapter, subject to 
the availability of appropriations. 

(i) (l) In the case of a person who has a skill or 
specialty designated by the Secretary concerned 
as a skill or specialty in which there is a critical 
shortage of personnel or for which it is difficult 
to recruit or, in the case of critical units, retain 
personnel, the Secretary concerned may in- 
crease the rate of the educational assistance al- 
lowance applicable to that person to such rate 
in excess of the rate prescribed under subpara- 
graphs (A) through (D) of subsection (b)(1) as the 
Secretary of Defense considers appropriate, but 
the amount of any such increase may not exceed 
$350 per month. 

(2) In the case of a person who has a skill or 
specialty designated by the Secretary concerned 
as a skill or specialty in which there is a critical 
shortage of personnel or for which it is difficult 
to recruit or, in the case of critical units, retain 
personnel, who is eligible for educational bene- 
fits under chapter 30 (other than section 3012) of 
title 38 and who meets the eligibility criteria 
specified in subparagraphs (A) and (B) of section 
16132(a)(1) of this title, the Secretary concerned 
may increase the rate of the educational assist- 
ance allowance applicable to that person to such 
rate in excess of the rate prescribed under sec- 
tion 3015 of title 38 as the Secretary of Defense 
considers appropriate, but the amount of any 
such increase may not exceed $350 per month. 



(3) The authority provided by paragraphs (1) 
and (2) shall be exercised by the Secretaries con- 
cerned under regulations prescribed by the Sec- 
retary of Defense. 

(j)(l) Subject to paragraph (3), the amount of 
educational assistance payable under this chap- 
ter for a licensing or certification test described 
in section 3452(b) of title 38 is the lesser of $2,000 
or the fee charged for the test. 

(2) The number of months of entitlement 
charged in the case of any individual for such li- 
censing or certification test is equal to the num- 
ber (including any fraction) determined by di- 
viding the total amount of educational assist- 
ance paid such individual for such test by the 
full-time monthly institutional rate of edu- 
cational assistance which, but for paragraph (1), 
such individual would otherwise be paid under 
subsection (b). 

(3) In no event shall payment of educational 
assistance under this subsection for such a test 
exceed the amount of the individual's available 
entitlement under this chapter. 

(Added Pub. L. 95-79, title IV, § 402(a), July 30, 
1977, 91 Stat. 328, §2131; amended Pub. L. 96-107, 
title IV, § 402(a), Nov. 9, 1979, 93 Stat. 808; Pub. L. 
96-342, title IX, § 906(a)(1), Sept. 8, 1980, 94 Stat. 
1117; Pub. L. 96-513, title V, §511(68), Dec. 12, 1980, 
94 Stat. 2926; Pub. L. 98-525, title VII, § 705(a)(1), 
Oct. 19, 1984, 98 Stat. 2565; Pub. L. 100-689, title 
I, §§ 110(a), 111(b)(1), Nov. 18, 1988, 102 Stat. 4170, 
4172; Pub. L. 101-189, div. A, title VI, §§ 642(a), (b), 
645(a)(1), (b)(1), Nov. 29, 1989, 103 Stat. 1456, 1458; 
Pub. L. 101-237, title IV, § 422(b)(2), Dec. 18, 1989, 
103 Stat. 2089; Pub. L. 102-25, title III, § 337(b), 
Apr. 6, 1991, 105 Stat. 90; Pub. L. 102-127, §2(d), 
Oct. 10, 1991, 105 Stat. 621; Pub. L. 102-568, title 
III, §§ 301(b), (d), 310(b), 318, 320(a)(1), Oct. 29, 1992, 
106 Stat. 4326, 4330, 4334, 4335; Pub. L. 103-66, title 
XII, § 12009(b), Aug. 10, 1993, 107 Stat. 416; Pub. L. 

103- 160, div. A, title V, §518, Nov. 30, 1993, 107 
Stat. 1651; renumbered §16131 and amended Pub. 
L. 103-337, div. A, title XVI, § 1663(b)(2), (3), Oct. 
5, 1994, 108 Stat. 3006, 3007; Pub. L. 104-106, div. A, 
title X, §1076, Feb. 10, 1996, 110 Stat. 450; Pub. L. 

104- 275, title I, § 105(d), Oct. 9, 1996, 110 Stat. 3327; 
Pub. L. 105-85, div. A, title V, § 553(a), Nov. 18, 
1997, 111 Stat. 1748; Pub. L. 105-178, title VIII, 
§8203(b)(l)-(3), June 9, 1998, 112 Stat. 493, 494; 
Pub. L. 106-65, div. A, title X, §1066(a)(33), Oct. 5, 
1999, 113 Stat. 772; Pub. L. 107-296, title XVII, 
§ 1704(b)(1), Nov. 25, 2002, 116 Stat. 2314; Pub. L. 
109-163, div. A, title V, § 539(a), Jan. 6, 2006, 119 
Stat. 3250.) 

Amendments 

2006— Subsec. (j). Pub. L. 109-163 added subsec. (j). 

2002— Subsec. (a). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (b)(1). Pub. L. 106-65 inserted "in" after 
"Except as provided" in introductory provisions. 

1998— Subsec. (b)(1). Pub. L. 105-178, § 8203(b)(3), struck 
out "in paragraph (2) and" after "Except as provided" 
in introductory provisions. 

Subsec. (b)(1)(A). Pub. L. 105-178, § 8203(b)(1)(A), sub- 
stituted "$251 (as increased from time to time under 
paragraph (2))" for "$190". 

Subsec. (b)(1)(B). Pub. L. 105-178, § 8203(b)(1)(B), sub- 
stituted "$188 (as increased from time to time under 
paragraph (2))" for "$143". 

Subsec. (b)(1)(C). Pub. L. 105-178, § 8203(b)(1)(C), sub- 
stituted "$125 (as increased from time to time under 
paragraph (2))" for "$95". 
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Subsec. (b)(2). Pub. L. 105-178, § 8203(b)(2), in introduc- 
tory provisions, substituted ", the Secretary shall pro- 
vide a percentage increase (rounded to the nearest dol- 
lar) in the rates payable under subparagraphs (A), (B), 
and (C) of paragraph (1)" for "beginning on or after Oc- 
tober 1, 1994, the Secretary shall continue to pay, in 
lieu of the rates payable under subparagraphs (A), (B), 
and (C) of paragraph (1), the monthly rates payable 
under this paragraph for the previous fiscal year and 
shall provide, for any such fiscal year, a percentage in- 
crease in such rates". 

1997— Subsec. (c)(3)(B)(i). Pub. L. 105-85 struck out 
", in connection with the Persian Gulf War," after 
"being ordered". 

1996— Subsec. (b)(1). Pub. L. 104-275, § 105(d)(2), sub- 
stituted "(f)" for "(g)". 

Subsecs. (e) to (i). Pub. L. 104-275, § 105(d)(1), redesig- 
nated subsecs. (f) to (j) as (e) to (i), respectively, and 
struck out former subsec. (e) which read as follows: 

"(e)(1) The amount of the monthly educational assist- 
ance allowance payable to a person pursuing a coopera- 
tive program under this chapter shall be 80 percent of 
the monthly allowance otherwise payable to such per- 
son under this chapter. 

"(2) For each month that a person is paid a monthly 
educational assistance allowance for pursuit of a coop- 
erative program under this chapter, the person's enti- 
tlement under this chapter shall be charged at the rate 
of 80 percent of a month." 

Subsec. (j). Pub. L. 104-275, § 105(d)(1), redesignated 
subsec. (j) as (i). 

Pub. L. 104-106 added subsec. (j). 

1994— Pub. L. 103-337, § 1663(b)(2), renumbered section 
2131 of this title as this section. 

Subsec. (c)(3)(B)(i). Pub. L. 103-337, § 1663(b)(3)(A), sub- 
stituted "12301(a), 12301(d), 12301(g), 12302, or 12304" for 
"672(a), (d), or (g), 673, or 673b". 

Subsec. (g)(1). Pub. L. 103-337, § 1663(b)(3)(B), sub- 
stituted "16136(c)" for "2136(c)". 

1993— Subsec. (b)(2). Pub. L. 103-66 struck out subpar. 
(A), struck out subpar. (B) designation before "With re- 
spect to", redesignated former els. (i) and (ii) as sub- 
pars. (A) and (B), respectively, and in subpar. (B) sub- 
stituted "subparagraph (A)" for "clause (i)". Prior to 
amendment, subpar. (A) read as follows: "With respect 
to the fiscal year beginning on October 1, 1993, the Sec- 
retary shall provide a percentage increase in the 
monthly rates payable under subparagraphs (A), (B), 
and (C) of paragraph (1) equal to the percentage by 
which the Consumer Price Index (all items, United 
States city average, published by the Bureau of Labor 
Statistics) for the 12-month period ending June 30, 1993, 
exceeds such Consumer Price Index for the 12-month 
period ending June 30, 1992." 

Subsec. (c)(1). Pub. L. 103-160, §518(1), struck out 
"other than a program of education in a course of in- 
struction beyond the baccalaureate degree level" after 
"title 38". 

Subsec. (i). Pub. L. 103-160, §518(2), added subsec. (i). 

1992— Subsec. (b)(1). Pub. L. 102-568, § 301(b), sub- 
stituted "$190" for "$140" in subpar. (A), "$143" for 
"$105" in subpar. (B), and "$95" for "$70" in subpar. (C). 

Subsec. (b)(2)(A). Pub. L. 102-568, § 301(d)(1), (2), redes- 
ignated subpar. (B) as (A), substituted "shall provide a 
percentage increase in the monthly rates payable under 
subparagraphs (A), (B), and (C) of paragraph (1)" for 
"may continue to pay, in lieu of the rates payable 
under subparagraphs (A), (B), and (C) of paragraph (1), 
the monthly rates payable under subparagraph (A) of 
this paragraph and may provide a percentage increase 
in such rates", and struck out former subpar. (A) which 
read as follows: "During the period beginning on Octo- 
ber 1, 1991, and ending on September 30, 1993, the 
monthly rates payable under subparagraphs (A), (B), 
and (C) of paragraph (1) shall be $170, $128, and $85, re- 
spectively." 

Subsec. (b)(2)(B), (C). Pub. L. 102-568, § 301(d)(3), redes- 
ignated subpar. (C) as (B) and substituted "shall con- 
tinue" for "may continue" and "shall provide" for 
"may provide" in introductory provisions. Former sub- 
par. (B) redesignated (A). 



Subsec. (c)(2). Pub. L. 102-568, § 320(a)(1)(A), sub- 
stituted "section 3695 of title 38" for "section 1795 of 
title 38". 

Subsec. (c)(3)(B)(ii). Pub. L. 102-568, § 320(a)(1)(B), sub- 
stituted ", the individual's" for "of this subparagraph, 
his or her". 

Subsec. (c)(3)(C). Pub. L. 102-568, § 320(a)(1)(C), struck 
out "of this paragraph" after "subparagraph (B)(ii)". 

Subsec. (g)(1). Pub. L. 102-568, § 310(b)(1), struck out 
"(other than tuition and fees charged for or attrib- 
utable to solo flying hours)" after "tuition and fees". 

Subsec. (g)(4). Pub. L. 102-568, § 310(b)(2), added par. 
(4). 

Subsec. (h). Pub. L. 102-568, §318, added subsec. (h). 

1991— Subsec. (b). Pub. L. 102-25, § 337(b)(1), designated 
existing provisions as par. (1) and substituted "Except 
as provided in paragraph (2) and" for "Except as pro- 
vided in", redesignated former pars. (1) to (4) as sub- 
pars. (A) to (D), respectively, and added par. (2). 

Subsec. (c)(3). Pub. L. 102-127 added par. (3). 

Subsecs. (f)(2), (g)(3). Pub. L. 102-25, § 337(b)(2), (3), 
substituted "amount equal to the amount of the 
monthly rate payable under subsection (b)(1)(A) for the 
fiscal year concerned" for "$140". 

1989— Subsec. (b). Pub. L. 101-237, § 422(b)(2)(A), in in- 
troductory provisions, substituted "subsections (d) 
through (g)" for "subsections (d) through (f)". 

Pub. L. 101-189, § 645(b)(1), in introductory provisions, 
substituted "of an educational assistance allowance" 
for "and educational assistance allowance". 

Pub. L. 101-189, § 642(b)(1), in introductory provisions, 
substituted "Except as provided in subsections (d) 
through (f), each" for "Each" and inserted ", through 
the Secretary of Veterans Affairs," after "Secretary 
concerned". 

Subsec. (b)(4). Pub. L. 101-189, § 645(a)(1), substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs". 

Subsec. (c)(1). Pub. L. 101-189, § 642(a), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol- 
lows: "Educational assistance may only be provided 
under this chapter for pursuit of a program of edu- 
cation at an institution of higher learning and may not 
be provided to a person after the person has completed 
a course of instruction required for the award of a bac- 
calaureate degree or the equivalent evidence of comple- 
tion of study." 

Subsecs. (d) to (f). Pub. L. 101-189, § 642(b)(2), added 
subsecs. (d) to (f). 

Subsec. (g). Pub. L. 101-237, § 422(b)(2)(B), added sub- 
sec. (g). 

1988— Subsec. (b)(4). Pub. L. 100-689, § 110(a), added 
par. (4). 

Subsec. (c)(2). Pub. L. 100-689, §lll(b)(l), inserted "(or 
the equivalent thereof in part-time educational assist- 
ance)" before period at end. 

1984 — Pub. L. 98-525 amended section generally, sub- 
stituting a schedule of payments at stated monthly 
rates for full-time, three-quarter-time, and half-time 
pursuit of an education program for former provisions 
which had set a maximum for any one member of $1,000 
for any twelve-month period and $4,000 for the total as- 
sistance to any one member. 

1980— Subsec. (a). Pub. L. 96-513, §511(68)(A), sub- 
stituted "armed forces" for "armed force". 

Subsec. (b)(2). Pub. L. 96-513, §511(68)(B), inserted "of 
this title" after "2132". 

Subsec. (c). Pub. L. 96-342 substituted "$1,000" for 
"$500" and "$4,000" for "$2,000". 

Subsec. (d). Pub. L. 96-513, §511(68)(C), substituted 
"Secretary of Education" for "Commissioner of Edu- 
cation, Department of Health, Education, and Wel- 
fare". 

1979— Subsec. (b)(1). Pub. L. 96-107 substituted "100 
percent" for "50 percent". 

Effective Date of 2006 Amendment 

Pub. L. 109-163, div. A, title V, § 539(c), Jan. 6, 2006, 119 
Stat. 3250, provided that: "The amendments made by 
this section [amending this section and section 16162 of 
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this title] shall apply to a licensing or certification 
test administered on or after the date of the enactment 
of this Act [Jan. 6, 2006]." 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1998 Amendment 

Pub. L. 105-178, title VIII, § 8203(b)(4), June 9, 1998, 112 
Stat. 494, provided that: "The amendments made by 
this subsection [amending this section] shall take ef- 
fect on October 1, 1998, and shall apply with respect to 
educational assistance allowances paid for months 
after September 1998. However, no adjustment in rates 
of educational assistance shall be made under para- 
graph (2) of section 16131(b) of title 10, United States 
Code, as amended by paragraph (2), for fiscal year 1999." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1992 Amendment 

Section 301(e) of Pub. L. 102-568 provided that: 
"(1) The amendments made by this section [amending 
this section and section 3015 of Title 38, Veterans' Bene- 
fits] shall take effect on April 1, 1993. 

"(2) The amendments made by this section shall not 
be construed to change the account from which pay- 
ment is made for that portion of a payment under chap- 
ter 30 of title 38, United States Code, or chapter 106 
[now 1606] of title 10, United States Code, which is a 
Montgomery GI bill rate increase and a title III benefit 
is paid. For the purposes of this subsection, the terms 
'Montgomery GI bill rate increase' and 'title III bene- 
fit' have the meanings provided in section 393 of the 
Persian Gulf Conflict Supplemental Authorization and 
Personnel Benefits Act of 1991 [Pub. L. 102-25] (105 Stat. 
99)." 

Section 310(d) of Pub. L. 102-568 provided that: "The 
amendments made by this section [amending this sec- 
tion and sections 3032 and 3231 of Title 38] shall apply 
to flight training received under chapters 30 and 32 of 
title 38, United States Code, and chapter 106 [now 1606] 
of title 10, United States Code, after September 30, 
1992." 

Effective Date of 1989 Amendments 

Section 422(d) of Pub. L. 101-237 provided that: "The 
amendments made by this section [amending this sec- 
tion, section 2136 [now 16136] of this title, and sections 
1432 [now 3032] and 1434 [now 3034] of Title 38, Veterans' 
Benefits] shall take effect on September 30, 1990." 

Section 642(d) of Pub. L. 101-189 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 2136 [now 16136] of this title] shall 
apply with respect to any person who after September 
30, 1990, meets the requirements set forth in subpara- 
graph (A) or (B) of section 2132(a)(1) [now 16132(a)(1)(A), 
(B)] of title 10, United States Code." 

Effective Date of 1984 Amendment 

Section 705(b) of Pub. L. 98-525 provided that: "The 
amendments made by this section [amending this chap- 
ter] shall take effect on July 1, 1985, and shall apply 
only to members of the Armed Forces who qualify for 
educational assistance under chapter 106 of title 10, 
United States Code, as amended by subsection (a), on or 
after such date." 

Effective Date of 1980 Amendments 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



Section 906(a)(2) of Pub. L. 96-342 provided that: "The 
amendments made by paragraph (1) [amending this sec- 
tion] shall take effect on October 1, 1980." 

Effective Date of 1979 Amendment 

Section 402(c) of Pub. L. 96-107 provided that: "The 
amendments made by this section [amending sections 
2131 and 2133 [now 16131 and 16133] of this title] shall 
apply only to individuals enlisting in the Reserves after 
September 30, 1979." 

Increase in Benefit for Individuals Pursuing Ap- 
prenticeship or On-Job Training; Selected Re- 
serve Montgomery GI Bill 

Pub. L. 108-454, title I, § 103(d), Dec. 10, 2004, 118 Stat. 
3601, provided that: "For months beginning on or after 
October 1, 2005, and before January 1, 2008, subsection 
(d)(1) of section 16131 of title 10, United States Code, 
shall be applied as if— 

"(1) the reference to '75 percent' in subparagraph 

(A) were a reference to '85 percent'; 

"(2) the reference to '55 percent' in subparagraph 

(B) were a reference to '65 percent'; and 

"(3) the reference to '35 percent' in subparagraph 

(C) were a reference to '45 percent'." 

1995 Cost-of-Living Adjustment in Rates of 
Educational Assistance 

Pub. L. 103-66, title XII, § 12009(c), Aug. 10, 1993, 107 
Stat. 416, provided that the fiscal year 1995 cost-of-liv- 
ing adjustments in the rates of educational assistance 
payable under chapter 30 of Title 38, Veterans' Benefits, 
and this chapter were to be the percentage equal to 50 
percent of the percentage by which such assistance 
would be increased under section 3015(g) of Title 38 and 
subsec. (b)(2) of this section but for section 12009 of 
Pub. L. 103-66. 

§ 16131a. Accelerated payment of educational as- 
sistance 

(a) The educational assistance allowance pay- 
able under section 16131 of this title with respect 
to an eligible person described in subsection (b) 
may, upon the election of such eligible person, 
be paid on an accelerated basis in accordance 
with this section. 

(b) An eligible person described in this sub- 
section is a person entitled to educational as- 
sistance under this chapter who is — 

(1) enrolled in an approved program of edu- 
cation not exceeding two years in duration 
and not leading to an associate, bachelors, 
masters, or other degree, subject to subsection 
(g); and 

(2) charged tuition and fees for the program 
of education that, when divided by the number 
of months (and fractions thereof) in the enroll- 
ment period, exceeds the amount equal to 200 
percent of the monthly rate of educational as- 
sistance allowance otherwise payable with re- 
spect to the person under section 16131 of this 
title. 

(c) (1) The amount of the accelerated payment 
of educational assistance payable with respect 
to an eligible person making an election under 
subsection (a) for a program of education shall 
be the lesser of— 

(A) the amount equal to 60 percent of the es- 
tablished charges for the program of edu- 
cation; or 

(B) the aggregate amount of educational as- 
sistance allowance to which the person re- 
mains entitled under this chapter at the time 
of the payment. 
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(2) (A) In this subsection, except as provided in 
subparagraph (B), the term "established 
charges", in the case of a program of education, 
means the actual charges (as determined pursu- 
ant to regulations prescribed by the Secretary 
of Veterans Affairs) for tuition and fees which 
similarly circumstanced individuals who are not 
eligible for benefits under this chapter and who 
are enrolled in the program of education would 
be required to pay. Established charges shall be 
determined on the following basis: 

(i) In the case of an individual enrolled in a 
program of education offered on a term, quar- 
ter, or semester basis, the tuition and fees 
charged the individual for the term, quarter, 
or semester. 

(ii) In the case of an individual enrolled in a 
program of education not offered on a term, 
quarter, or semester basis, the tuition and fees 
charged the individual for the entire program 
of education. 

(B) In this subsection, the term "established 
charges" does not include any fees or payments 
attributable to the purchase of a vehicle. 

(3) The educational institution providing the 
program of education for which an accelerated 
payment of educational assistance allowance is 
elected by an eligible person under subsection 
(a) shall certify to the Secretary of Veterans Af- 
fairs the amount of the established charges for 
the program of education. 

(d) An accelerated payment of educational as- 
sistance allowance made with respect to an eli- 
gible person under this section for a program of 
education shall be made not later than the last 
day of the month immediately following the 
month in which the Secretary of Veterans Af- 
fairs receives a certification from the edu- 
cational institution regarding — 

(1) the person's enrollment in and pursuit of 
the program of education; and 

(2) the amount of the established charges for 
the program of education. 

(e) (1) Except as provided in paragraph (2), for 
each accelerated payment of educational assist- 
ance allowance made with respect to an eligible 
person under this section, the person's entitle- 
ment to educational assistance under this chap- 
ter shall be charged the number of months (and 
any fraction thereof) determined by dividing the 
amount of the accelerated payment by the full- 
time monthly rate of educational assistance al- 
lowance otherwise payable with respect to the 
person under section 16131 of this title as of the 
beginning date of the enrollment period for the 
program of education for which the accelerated 
payment is made. 

(2) If the monthly rate of educational assist- 
ance allowance otherwise payable with respect 
to an eligible person under section 16131 of this 
title increases during the enrollment period of a 
program of education for which an accelerated 
payment of educational assistance allowance is 
made under this section, the charge to the per- 
son's entitlement to educational assistance 
under this chapter shall be determined by pro- 
rating the entitlement chargeable, in the man- 
ner provided for under paragraph (1), for the pe- 
riods covered by the initial rate and increased 
rate, respectively, in accordance with regula- 



tions prescribed by the Secretary of Veterans 
Affairs. 

(f) The Secretary of Veterans Affairs shall pre- 
scribe regulations to carry out this section. The 
regulations shall include requirements, condi- 
tions, and methods for the request, issuance, de- 
livery, certification of receipt and use, and re- 
covery of overpayment of an accelerated pay- 
ment of educational assistance allowance under 
this section. The regulations may include such 
elements of the regulations prescribed under 
section 3014A of title 38 as the Secretary of Vet- 
erans Affairs considers appropriate for purposes 
of this section. 

(g) The aggregate amount of educational as- 
sistance payable under this section in any fiscal 
year for enrollments covered by subsection (b)(1) 
may not exceed $4,000,000. 

(Added Pub. L. 110-181, div. A, title V, § 528(a)(1), 
Jan. 28, 2008, 122 Stat. 105.) 

Effective Date 

Pub. L. 110-181, div. A, title V, § 528(a)(3), Jan. 28, 2008, 
122 Stat. 107, provided that: "The amendments made by 
this subsection [enacting this section] shall take effect 
on October 1, 2008, and shall only apply to initial en- 
rollments in approved programs of education after such 
date." 

§ 16132. Eligibility for educational assistance 

(a) A person who — 

(1) after June 30, 1985— 

(A) enlists, reenlists, or extends an enlist- 
ment as a Reserve for service in the Selected 
Reserve for a period of not less than six 
years; or 

(B) is appointed as, or is serving as, a re- 
serve officer and agrees to serve in the Se- 
lected Reserve for a period of not less than 
six years in addition to any other period of 
obligated service in the Selected Reserve to 
which the person may be subject; and 

(2) before applying for benefits under this 
section, has completed the requirements of a 
secondary school diploma (or an equivalency 
certificate); 

is entitled to educational assistance under sec- 
tion 16131 of this title. 

(b) Educational assistance may not be pro- 
vided to a member under this chapter until the 
member has completed the initial period of ac- 
tive duty for training required of the member. 

(c) Each person who becomes entitled to edu- 
cational assistance under subsection (a) shall at 
the time the person becomes so entitled be given 
a statement in writing summarizing the provi- 
sions of this chapter and stating clearly and 
prominently the substance of sections 16134 and 
16135 of this title as such sections may apply to 
the person. At the request of the Secretary of 
Veterans Affairs, the Secretary of Defense shall 
transmit a notice of entitlement for each such 
person to that Secretary. 

(d) A person who serves in the Selected Re- 
serve may not receive credit for such service 
under both the program established by chapter 
30 of title 38 and the program established by this 
chapter but shall elect (in such form and man- 
ner as the Secretary of Veterans Affairs may 
prescribe) the program to which such service is 



Page 2459 



TITLE 10— ARMED FORCES 



§ 16132a 



to be credited. However, a person may not re- 
ceive credit under the program established by 
this chapter for service (in any grade) on full- 
time active duty or full-time National Guard 
duty for the purpose of organizing, administer- 
ing, recruiting, instructing, or training the re- 
serve components in a position which is included 
in the end strength required to be authorized 
each year by section 115(a)(1)(B) of this title. 

(Added Pub. L. 95-79, title IV, § 402(a), July 30, 
1977, 91 Stat. 329, §2132; amended Pub. L. 95-485, 
title IV, § 402(a), Oct. 20, 1978, 92 Stat. 1613; Pub. 
L. 96-513, title V, §511(69), Dec. 12, 1980, 94 Stat. 
2926; Pub. L. 98-525, title VII, § 705(a)(1), Oct. 19, 
1984, 98 Stat. 2565; Pub. L. 100-48, §4, June 1, 1987, 
101 Stat. 331; Pub. L. 100-689, title I, §§ 110(b), 
lll(b)(2)-(4), Nov. 18, 1988, 102 Stat. 4170, 4173; 
Pub. L. 101-189, div. A, title VI, §§ 643(a), 645(a), 
(b)(2), Nov. 29, 1989, 103 Stat. 1458; Pub. L. 102-25, 
title VII, § 701(f)(6), Apr. 6, 1991, 105 Stat. 115; re- 
numbered §16132 and amended Pub. L. 103-337, 
div. A, title XVI, § 1663(b)(2), (4), Oct. 5, 1994, 108 
Stat. 3006, 3007; Pub. L. 104-106, div. A, title XV, 
§1501(b)(34), Feb. 10, 1996, 110 Stat. 498; Pub. L. 
106-419, title I, § 102(d), Nov. 1, 2000, 114 Stat. 
1825.) 

Amendments 

2000— Subsec. (a)(2). Pub. L. 106-419 amended par. (2) 
generally. Prior to amendment, par. (2) read as follows: 
"before completing Initial active duty for training has 
completed the requirements of a secondary school di- 
ploma (or an equivalency certificate), or in the case of 
an individual who reenllsts or extends an enlistment as 
described in paragraph (1)(A) of this subsection, has 
completed such requirements at any time before such 
reenllstment or extension;". 

1996— Subsec. (c). Pub. L. 104-106 substituted "sec- 
tions 16134" for "section 16134". 

1994— Pub. L. 103-337, § 1663(b)(2), renumbered section 
2132 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1663(b)(4)(A), substituted 
"16131" for "2131" in concluding provisions. 

Subsec. (c). Pub. L. 103-337, § 1663(b)(4)(B), substituted 
"section 16134 and 16135" for "sections 2134 and 2135". 

1991 — Subsec. (d). Pub. L. 102-25 substituted "section 
115(a)(1)(B)" for "section 115(b)(l)(A)(li)". 

1989— Subsec. (c). Pub. L. 101-189, § 645(a), substituted 
"Secretary of Veterans Affairs" for "Administrator of 
Veterans' Affairs" and "to that Secretary" for "to the 
Administrator". 

Subsec. (d). Pub. L. 101-189, § 645(a)(1), (b)(2), sub- 
stituted "A person" for "An individual" and "Sec- 
retary of Veterans Affairs" for "Administrator of Vet- 
erans' Affairs". 

Pub. L. 101-189, § 643(a), inserted at end "However, a 
person may not receive credit under the program estab- 
lished by this chapter for service (in any grade) on full- 
time active duty or full-time National Guard duty for 
the purpose of organizing, administering, recruiting, 
instructing, or training the reserve components in a po- 
sition which is included in the end strength required to 
be authorized each year by section 115(b)(l)(A)(ii) of 
this title." 

1988— Subsec. (a)(2). Pub. L. 100-689, § 111(b)(2), sub- 
stituted "completed the requirements of" for "re- 
ceived", and inserted before semicolon at end ", or in 
the case of an individual who reenlists or extends an 
enlistment as described in paragraph (1)(A) of this sub- 
section, has completed such requirements at any time 
before such reenlistment or extension". 

Subsec. (b). Pub. L. 100-689, § 110(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "Educational assistance may not be provided 
to a member under this chapter until the member — 

"(1) has completed the initial period of active duty 

for training required of the member; and 



"(2) has completed 180 days of service in the Se- 
lected Reserve." 

Subsec. (c). Pub. L. 100-689, § 111(b)(3), Inserted at end 
"At the request of the Administrator of Veterans' Af- 
fairs, the Secretary of Defense shall transmit a notice 
of entitlement for each such person to the Adminis- 
trator." 

Subsec. (d). Pub. L. 100-689, § 111(b)(4), amended sub- 
sec. (d) generally. Prior to amendment, subsec. (d) read 
as follows: "A person who is entitled to educational as- 
sistance under chapter 30 of title 38 based on section 
1412 of that title may not also be provided educational 
assistance under this chapter." 

1987— Subsec. (a)(1). Pub. L. 100-48 substituted "after 
June 30, 1985" for "during the period beginning on July 
1, 1985, and ending on June 30, 1988". 

1984 — Pub. L. 98-525 amended section generally, up- 
dating provisions covering eligibility for educational 
assistance to cover the period beginning July 1, 1985, 
and ending June 30, 1988. 

1980— Pub. L. 96-513 inserted "of this title" after "sec- 
tion 2131" wherever appearing. 

1978— Subsec. (b)(1). Pub. L. 95-485 substituted "not 
less than six years" for "automatically extended by 
two years" and "last day of the term" for "eighth anni- 
versary". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as If included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective July 1, 1985, 
applicable only to members of the Armed Forces who 
qualify for educational assistance under this chapter on 
or after such date, see section 705(b) of Pub. L. 98-525, 
set out as a note under section 16131 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 

Savings Provision 

Section 643(b) of Pub. L. 101-189 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall not affect the eligibility for educational as- 
sistance of any person who before the date of the enact- 
ment of this Act [Nov. 29, 1989] is entitled to edu- 
cational assistance under section 2131(a) [now 16131(a)] 
of title 10, United States Code." 

§ 16132a. Authority to transfer unused education 
benefits to family members 

(a) In General. — Subject to regulation pre- 
scribed by the Secretary of Defense, the Sec- 
retary concerned may permit a member de- 
scribed in subsection (b) who is entitled to basic 
educational assistance under this chapter to 
elect to transfer to one or more of the depend- 
ents specified in subsection (c) a portion of such 
member's entitlement to such assistance, sub- 
ject to the limitation under subsection (d). 

(b) Eligible Members.— A member referred to 
in subsection (a) is a member of the Selected Re- 
serve of the Ready Reserve who, at the time of 
the approval of the member's request to transfer 
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entitlement to basic educational assistance 
under this section, has completed — 

(1) at least six years of service in the Se- 
lected Reserve and enters into an agreement 
to serve at least four more years as a member 
of the armed forces; or 

(2) the years of service as determined in reg- 
ulations pursuant to subsection (j). 

(c) Eligible Dependents. — A member ap- 
proved to transfer an entitlement to basic edu- 
cational assistance under this section may 
transfer the member's entitlement as follows: 

(1) To the member's spouse. 

(2) To one or more of the member's children. 

(3) To a combination of the individuals re- 
ferred to in paragraphs (1) and (2). 

(d) Limitation on Months of Transfer.— The 
total number of months of entitlement trans- 
ferred by a member under this section may not 
exceed 36 months. The Secretary of Defense may 
prescribe regulations that would limit the 
months of entitlement that may be transferred 
under this section to no less than 18 months. 

(e) Designation of Transferee . — A member 
transferring an entitlement to basic educational 
assistance under this section shall — 

(1) designate the dependent or dependents to 
whom such entitlement is being transferred; 

(2) designate the number of months of such 
entitlement to be transferred to each such de- 
pendent; and 

(3) specify the period for which the transfer 
shall be effective for each dependent des- 
ignated under paragraph (1). 

(f) Time for Transfer; Revocation and Modi- 
fication. — (1) Subject to the time limitation for 
use of entitlement under section 16133, a mem- 
ber approved to transfer entitlement to basic 
educational assistance under this section may 
transfer such entitlement at any time after the 
approval of the member's request to transfer 
such entitlement. 

(2) A member transferring entitlement under 
this section may modify or revoke at any time 
the transfer of any unused portion of the entitle- 
ment so transferred. The modification or revoca- 
tion of the transfer of entitlement under this 
paragraph shall be made by the submittal of 
written notice of the action to both the Sec- 
retary concerned and the Secretary of Veterans 
Affairs. 

(3) Entitlement transferred under this section 
may not be treated as marital property, or the 
asset of a marital estate, subject to division in 
a divorce or other civil proceeding. 

(g) Commencement of Use. — A dependent to 
whom entitlement to basic educational assist- 
ance is transferred under this section may not 
commence the use of the transferred entitle- 
ment until — 

(1) in the case of entitlement transferred to 
a spouse, the completion by the member mak- 
ing the transfer of at least — 

(A) six years of service in the armed 
forces; or 

(B) the years of service as determined in 
regulations pursuant to subsection (j); or 

(2) in the case of entitlement transferred to 
a child, both — 



(A) the completion by the member making 
the transfer of at least — 

(i) ten years of service in the armed 
forces; or 

(ii) the years of service as determined in 
regulations pursuant to subsection (j); and 

(B) either — 

(i) the completion by the child of the re- 
quirements of a secondary school diploma 
(or equivalency certificate); or 

(ii) the attainment by the child of 18 
years of age. 

(h) Additional Administrative Matters.— (1) 
The use of any entitlement to basic educational 
assistance transferred under this section shall 
be charged against the entitlement of the mem- 
ber making the transfer at the rate of one 
month for each month of transferred entitle- 
ment that is used. 

(2) Except as provided under subsection (e)(2) 
and subject to paragraphs (5) and (6), a depend- 
ent to whom entitlement is transferred under 
this section is entitled to basic educational as- 
sistance under this chapter in the same manner 
as the member from whom the entitlement was 
transferred. 

(3) The monthly rate of educational assistance 
payable to a dependent to whom entitlement is 
transferred under this section shall be the 
monthly amount payable under sections 16131 
and 16131a to the member making the transfer. 

(4) The death of a member transferring an en- 
titlement under this section shall not affect the 
use of the entitlement by the dependent to 
whom the entitlement is transferred. 

(5) The involuntary separation or retirement 
of the member — 

(A) because of a nondiscretionary provision 
of law for age or years of service; 

(B) because of a policy prescribed by the Sec- 
retary concerned mandating such separation 
or retirement based solely on age or years of 
service for the prescribed pay grade of an en- 
listed member; 

(C) under section 16133(b); or 

(D) because of medical disqualification 
which is not the result of gross negligence or 
misconduct of the member, 

shall not affect the use of entitlement by the de- 
pendent to whom the entitlement is transferred. 

(6) A child to whom entitlement is transferred 
under this section may not use any entitlement 
so transferred after attaining the age of 26 
years. 

(7) The administrative provisions of this chap- 
ter shall apply to the use of entitlement trans- 
ferred under this section, except that the de- 
pendent to whom the entitlement is transferred 
shall be treated as the eligible member for pur- 
poses of such provisions. 

(8) The purposes for which a dependent to 
whom entitlement is transferred under this sec- 
tion may use such entitlement shall include the 
pursuit and completion of the requirements of a 
secondary school diploma (or equivalency cer- 
tificate). 

(i) Overpayment. — (1) In the event of an over- 
payment of basic educational assistance with re- 
spect to a dependent to whom entitlement is 
transferred under this section, the dependent 
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and the member making the transfer shall be 
jointly and severally liable to the United States 
for the amount of the overpayment for purposes 
of section 3685 of title 38. 

(2) Except as provided in paragraph (3), if a 
member's eligibility is terminated under section 
16134(2), the amount of any transferred entitle- 
ment under this section that is used by a de- 
pendent of the member as of the date of such 
termination shall be treated as an overpayment 
of basic educational assistance under paragraph 
(1). 

(3) Paragraph (2) shall not apply in the case of 
a member who fails to complete service agreed 
to by the member — 

(A) by reason of the death of the member; or 

(B) for a reason referred to in section 
16133(b). 

(j) Regulations. — The Secretary of Defense, in 
consultation with the Secretary of Veterans Af- 
fairs, shall prescribe regulations for purposes of 
this section. Such regulations shall specify — 

(1) the manner of authorizing the military 
departments to offer transfer of entitlements 
under this section; 

(2) the eligibility criteria in accordance with 
subsection (b); 

(3) the manner and effect of an election to 
modify or revoke a transfer of entitlement 
under subsection (f)(2); and 

(4) the manner in which the provisions re- 
ferred to in subsections (h)(4) and (5) shall be 
administered with respect to a dependent to 
whom entitlement is transferred under this 
section. 

(Added Pub. L. 110-252, title V, § 5006(b), June 30, 
2008, 122 Stat. 2381; amended Pub. L. 111-383, div. 
A, title X, §107500(55), Jan. 7, 2011, 124 Stat. 
4372.) 

Amendments 

2011— Subsec. (b)(1). Pub. L. 111-383, §1075(b)(55)(A), 
substituted "agreement to serve" for "agreement to 
service". 

Subsec. (i)(2). Pub. L. 111-383, § 1075(b)(55)(B), struck 
out "whose" after "member's". 

§ 16133. Time limitation for use of entitlement 

(a) Except as provided in subsection (b), the 
period during which a person entitled to edu- 
cational assistance under this chapter may use 
such person's entitlement expires on the date 
the person is separated from the Selected Re- 
serve. 

(b) (1) In the case of a person — 

(A) who is separated from the Selected Re- 
serve because of a disability which was not the 
result of the individual's own willful mis- 
conduct incurred on or after the date on which 
such person became entitled to educational as- 
sistance under this chapter; or 

(B) who, on or after the date on which such 
person became entitled to educational assist- 
ance under this chapter ceases to be a member 
of the Selected Reserve during the period be- 
ginning on October 1, 1991, and ending on De- 
cember 31, 2001, or the period beginning on Oc- 
tober 1, 2007, and ending on September 30, 2014, 
by reason of the inactivation of the person's 
unit of assignment or by reason of involuntar- 



ily ceasing to be designated as a member of 
the Selected Reserve pursuant to section 
10143(a) of this title, 

the period for using entitlement prescribed by 
subsection (a) shall be determined without re- 
gard to clause (2) of such subsection. 

(2) The provisions of section 3031(f) of title 38 
shall apply to the period of entitlement pre- 
scribed by subsection (a). 

(3) The provisions of section 3031(d) of title 38 
shall apply to the period of entitlement pre- 
scribed by subsection (a) in the case of a disabil- 
ity incurred in or aggravated by service in the 
Selected Reserve. 

(4) In the case of a member of the Selected Re- 
serve of the Ready Reserve who serves on active 
duty pursuant to an order to active duty issued 
under section 12301(a), 12301(d), 12301(g), 12302, or 
12304 of this title— 

(A) the period of such active duty service 
plus four months shall not be considered in de- 
termining the expiration date applicable to 
such member under subsection (a); and 

(B) the member may not be considered to 
have been separated from the Selected Reserve 
for the purposes of clause (2) of such sub- 
section by reason of the commencement of 
such active duty service. 

(Added Pub. L. 95-79, title IV, § 402(a), July 30, 
1977, 91 Stat. 329, §2133; amended Pub. L. 96-107, 
title IV, § 402(b), Nov. 9, 1979, 93 Stat. 808; Pub. L. 
96-513, title V, §511(70), Dec. 12, 1980, 94 Stat. 
2926; Pub. L. 98-525, title VII, § 705(a)(1), Oct. 19, 
1984, 98 Stat. 2566; Pub. L. 100-456, div. A, title 
XII, § 1233(g)(2), Sept. 29, 1988, 102 Stat. 2058; Pub. 
L. 100-689, title I, § 111(b)(5), Nov. 18, 1988, 102 
Stat. 4173; Pub. L. 102-127, §3, Oct. 10, 1991, 105 
Stat. 622; Pub. L. 102-484, div. D, title XLIV, 
§ 4419(a), Oct. 23, 1992, 106 Stat. 2717; Pub. L. 
102-568, title III, § 320(a)(2), Oct. 29, 1992, 106 Stat. 
4335; Pub. L. 103-160, div. A, title V, §561(m), 
Nov. 30, 1993, 107 Stat. 1668; renumbered §16133 
and amended Pub. L. 103-337, div. A, title XVI, 
§ 1663(b)(2), (5), Oct. 5, 1994, 108 Stat. 3006, 3007; 
Pub. L. 105-85, div. A, title V, § 553(b), Nov. 18, 
1997, 111 Stat. 1748; Pub. L. 105-261, div. A, title 
V, §561(q), Oct. 17, 1998, 112 Stat. 2027; Pub. L. 
106-398, §1 [[div. A], title V, §571(p)], Oct. 30, 2000, 
114 Stat. 1654, 1654A-135; Pub. L. 107-314, div. A, 
title VI, § 641(a), Dec. 2, 2002, 116 Stat. 2576; Pub. 
L. 110-181, div. A, title V, §529, Jan. 28, 2008, 122 
Stat. 110; Pub. L. 110-252, title V, § 5006(d), June 
30, 2008, 122 Stat. 2386.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-252 substituted "on the 
date the person is separated from the Selected Re- 
serve." for "(1) at the end of the 14-year period begin- 
ning on the date on which such person becomes entitled 
to such assistance, or (2) on the date the person is sepa- 
rated from the Selected Reserve, whichever occurs 
first." 

Subsec. (b)(1)(B). Pub. L. 110-181 inserted "or the pe- 
riod beginning on October 1, 2007, and ending on Sep- 
tember 30, 2014," after "December 31, 2001,". 

2002— Subsec. (a)(1). Pub. L. 107-314 substituted "14- 
year" for "10-year". 

2000— Subsec. (b)(1)(B). Pub. L. 106-398 substituted 
"December 31, 2001" for "September 30, 2001". 

1998— Subsec. (b)(1)(B). Pub. L. 105-261 substituted 
"September 30, 2001" for "September 30, 1999". 

1997— Subsec. (b)(4). Pub. L. 105-85 struck out "(A)" 
before "In the case of", redesignated els. (i) and (ii) as 
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subpars. (A) and (B), respectively, struck out ", during 
the Persian Gulf War," after "Ready Reserve who", and 
struck out former subpar. (B) which read as follows: 
"For the purposes of this paragraph, the term 'Persian 
Gulf War' shall have the meaning given such term in 
section 101(33) of title 38." 

1994— Pub. L. 103-337, § 1663(b)(2), renumbered section 
2133 of this title as this section. 

Subsec. (b)(1)(B). Pub. L. 103-337, § 1663(b)(5)(A), sub- 
stituted "10143(a)" for "268(b)". 

Subsec. (b)(4)(A). Pub. L. 103-337, § 1663(b)(5)(B), sub- 
stituted "12301(a), 12301(d), 12301(g), 12302, or 12304" for 
"672(a), (d), or (g), 673, or 673b". 

1993— Subsec. (b)(1)(B). Pub. L. 103-160 substituted 
"September 30, 1999" for "September 30, 1995". 

1992— Subsec. (b)(1). Pub. L. 102-484 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
"In the case of a person separated from the Selected 
Reserve because of a disability which was not the re- 
sult of the individual's own willful misconduct Incurred 
on or after the date on which such person became enti- 
tled to educational assistance under this chapter, the 
period for using entitlement prescribed by subsection 
(a) shall be determined without regard to clause (2) of 
such subsection." 

Subsec. (b)(2), (3). Pub. L. 102-568 substituted "section 
3031(f) of title 38" for "section 1431(f) of title 38" in par. 
(2) and "section 3031(d) of title 38" for "section 1431(d) 
of title 38" In par. (3). 

1991— Subsec. (b)(4). Pub. L. 102-127 added par. (4). 

1988— Subsec. (a). Pub. L. 100-689, § 111(b)(5)(A), sub- 
stituted "chapter" for "section". 

Subsec. (b). Pub. L. 100-689, § 111(b)(5)(B), added par. 
(1), redesignated existing pars. (1) and (2) as (2) and (3), 
respectively, and directed the substitution of "1431(f)" 
for "1431(e)" in par. (2) as redesignated, which could not 
be executed because such substitution was previously 
made by Pub. L. 100-456, prior to redesignation of par. 
(1) as (2), see below. 

Pub. L. 100-456 substituted "section 1431(f)" for "sec- 
tion 1431(e)" in par. (1). 

1984 — Pub. L. 98-525 amended section generally, sub- 
stituting provisions setting a time limit for the use of 
educational entitlement for provisions covering the 
termination of assistance and refund by members. See 
section 2134 of this title. 

1980— Subsec. (a). Pub. L. 96-513 inserted "of this 
title" after "2131" and "2107". 

1979 — Subsec. (b). Pub. L. 96-107 redesignated existing 
provisions as par. (1), inserted provisions respecting 
agreement for term of enlistment, substituted provi- 
sions relating to computation under par. (2) for provi- 
sions relating to computation under section 2131, and 
added par. (2). 

Effective Date of 2002 Amendment 

Pub. L. 107-314, dlv. A, title VI, §641(b), Dec. 2, 2002, 
116 Stat. 2577, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on October 1, 2002, and shall apply with respect to peri- 
ods of entitlement to educational assistance under 
chapter 1606 of title 10, United States Code, that begin 
on or after October 1, 1992." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective July 1, 1985, 
applicable only to members of the Armed Forces who 
qualify for educational assistance under this chapter on 
or after such date, see section 705(b) of Pub. L. 98-525, 
set out as a note under section 16131 of this title. 

Effective Date of 1980 Amendment 

Amendment by Pub. L. 96-513 effective Dec. 12, 1980, 
see section 701(b)(3) of Pub. L. 96-513, set out as a note 
under section 101 of this title. 



Effective Date of 1979 Amendment 

Amendment by Pub. L. 96-107 applicable only to indi- 
viduals enlisting in the Reserves after Sept. 30, 1979, see 
section 402(c) of Pub. L. 96-107, set out as a note under 
section 16131 of this title. 

§ 16134. Termination of assistance 

Educational assistance may not be provided 
under this chapter — 

(1) to a member receiving financial assist- 
ance under section 2107 of this title as a mem- 
ber of the Senior Reserve Officers' Training 
Corps program; or 

(2) to a member who fails to participate sat- 
isfactorily in required training as a member of 
the Selected Reserve. 

(Added Pub. L. 95-79, title IV, § 402(a), July 30, 
1977, 91 Stat. 330, §2134; amended Pub. L. 98-94, 
title XII, §1268(14), Sept. 24, 1983, 97 Stat. 707; 
Pub. L. 98-525, title VII, § 705(a)(1), Oct. 19, 1984, 
98 Stat. 2566; renumbered §16134, Pub. L. 103-337, 
div. A, title XVI, § 1663(b)(2), Oct. 5, 1994, 108 
Stat. 3006.) 

Amendments 

1994— Pub. L. 103-337 renumbered section 2134 of this 
title as this section. 

1984 — Pub. L. 98-525 amended section generally, sub- 
stituting provisions covering termination of edu- 
cational assistance for provisions relating to reports to 
Congress. See section 16137 of this title. 

1983 — Pub. L. 98-94 struck out provision requiring the 
first report under this section to be submitted not later 
than Dec. 31, 1977. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective July 1, 1985, 
applicable only to members of the Armed Forces who 
qualify for educational assistance under this chapter on 
or after such date, see section 705(b) of Pub. L. 98-525, 
set out as a note under section 16131 of this title. 

§ 16135. Failure to participate satisfactorily; pen- 
alties 

(a) Penalties. — At the option of the Secretary 
concerned, a member of the Selected Reserve of 
an armed force who does not participate satis- 
factorily in required training as a member of the 
Selected Reserve during a term of enlistment or 
other period of obligated service that created 
entitlement of the member to educational as- 
sistance under this chapter, and during which 
the member has received such assistance, may — 

(1) be ordered to active duty for a period of 
two years or the period of obligated service 
the person has remaining under section 16132 
of this title, whichever is less; or 

(2) be subject to the repayment provisions 
under section 303a(e) of title 37. 

(b) Effect of Repayment. — Any repayment 
under section 303a(e) of title 37 shall not affect 
the period of obligation of a member to serve as 
a Reserve in the Selected Reserve. 

(Added Pub. L. 95-79, title IV, § 402(a), July 30, 
1977, 91 Stat. 330, §2135; amended Pub. L. 95-485, 
title IV, § 402(b), Oct. 20, 1978, 92 Stat. 1613; Pub. 
L. 96-342, title IX, § 906(b), Sept. 8, 1980, 94 Stat. 
1117; Pub. L. 98-525, title VII, § 705(a)(1), Oct. 19, 
1984, 98 Stat. 2566; Pub. L. 100-689, title I, 
§ 111(b)(6), Nov. 18, 1988, 102 Stat. 4173; renum- 
bered §16135 and amended Pub. L. 103-337, div. A, 



Page 2463 



TITLE 10— ARMED FORCES 



§16136 



title XVI, § 1663(b)(2), (6), Oct. 5, 1994, 108 Stat. 
3006, 3007; Pub. L. 104-106, div. A, title XV, 
§1501(b)(35), Feb. 10, 1996, 110 Stat. 498; Pub. L. 
107-314, div. A, title VI, §642, Dec. 2, 2002, 116 
Stat. 2577; Pub. L. 109-163, div. A, title VI, 
§687(c)(12), Jan. 6, 2006, 119 Stat. 3335.) 

Amendments 

2006 — Pub. L. 109-163 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, section consisted of subsecs. (a) to (c) re- 
lating to penalties for failure of a member of the Se- 
lected Reserve of the Ready Reserve of an armed force 
to participate satisfactorily in required training. 

2002— Subsec. (c). Pub. L. 107-314 added subsec. (c). 

1996— Subsec. (b)(1)(A). Pub. L. 104-106 substituted 
"16131(a)" for ''2131(a)". 

1994— Pub. L. 103-337, § 1663(b)(2), renumbered section 
2135 of this title as this section. 

Subsec. (a)(1)(A). Pub. L. 103-337, § 1663(b)(6)(A), sub- 
stituted "16132" for "2132". 

Subsec. (b)(1)(A). Pub. L. 103-337, § 1663(b)(6)(B), which 
directed substitution of "section 16132(a)" for "section 
2132(a)", could not be executed because "section 
2132(a)" does not appear in subsec. (b)(1)(A). 

1988— Subsec. (a)(1). Pub. L. 100-689, § 111(b)(6)(A), in- 
serted ", and during which the member has received 
such assistance," after "chapter". 

Subsec. (b)(1)(A). Pub. L. 100-689, § 111(b)(6)(B), added 
subpar. (A) and struck out former subpar. (A) which 
read as follows: "the number of months of obligated 
service remaining under the agreement entered into 
under section 2132(a)(3) divided by the original number 
of months of such obligation; and". 

1984— Pub. L. 98-525 amended section generally, sub- 
stituting provisions relating to the failure to partici- 
pate satisfactorily and penalties for provisions which 
had designated Sept. 30, 1985, as the termination date 
for enlistments qualifying for educational assistance. 

1980— Pub. L. 96-342 substituted "1985" for "1980". 

1978— Pub. L. 95-485 substituted "1980" for "1978". 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1984 Amendment 

Amendment by Pub. L. 98-525 effective July 1, 1985, 
applicable only to members of the Armed Forces who 
qualify for educational assistance under this chapter on 
or after such date, see section 705(b) of Pub. L. 98-525, 
set out as a note under section 16131 of this title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§ 16136. Administration of program 

(a) Educational assistance under this chapter 
shall be provided through the Department of 
Veterans Affairs, under agreements to be en- 
tered into by the Secretary of Defense, and by 
the Secretary of Homeland Security, with the 
Secretary of Veterans Affairs. Such agreements 



shall include administrative procedures to en- 
sure the prompt and timely transfer of funds 
from the Secretary concerned to the Depart- 
ment of Veterans Affairs for the making of pay- 
ments under this chapter. 

(b) Except as otherwise provided in this chap- 
ter, the provisions of sections 3470, 3471, 3474, 
3476, 3482(g), 3483, and 3485 of title 38 and the pro- 
visions of subchapters I and II of chapter 36 of 
such title (with the exception of sections 3686(a), 
3687, and 3692) shall be applicable to the provi- 
sion of educational assistance under this chap- 
ter. The term "eligible veteran" and the term 
"a person", as used in those provisions, shall be 
deemed for the purpose of the application of 
those provisions to this chapter to refer to a per- 
son eligible for educational assistance under 
this chapter. 

(c) The Secretary of Veterans Affairs may ap- 
prove the pursuit of flight training (in addition 
to a course of flight training that may be ap- 
proved under section 3680A(b) of title 38) by an 
individual entitled to educational assistance 
under this chapter if — 

(1) such training is generally accepted as 
necessary for the attainment of a recognized 
vocational objective in the field of aviation; 

(2) the individual possesses a valid private 
pilot certificate and meets, on the day the in- 
dividual begins a course of flight training, the 
medical requirements necessary for a commer- 
cial pilot certificate; and 

(3) the flight school courses meet Federal 
Aviation Administration standards for such 
courses and are approved by the Federal Avia- 
tion Administration and the State approving 
agency. 

(Added Pub. L. 98-525, title VII, § 705(a)(1), Oct. 
19, 1984, 98 Stat. 2567, §2136; amended Pub. L. 

101- 189, div. A, title VI, §§ 642(c), 645(a)(1), Nov. 
29, 1989, 103 Stat. 1457, 1458; Pub. L. 101-237, title 
IV, §§405(d)(3), 422(b)(1), Dec. 18, 1989, 103 Stat. 
2081, 2089; Pub. L. 101-510, div. A, title XIV, 
§1484(j)(3), Nov. 5, 1990, 104 Stat. 1718; Pub. L. 

102- 16, § 10(b), Mar. 22, 1991, 105 Stat. 56; Pub. L. 
102-568, title III, §§ 313(a)(6), 319, 320(a)(3), Oct. 29, 
1992, 106 Stat. 4333, 4335, 4336; renumbered §16136, 
Pub. L. 103-337, div. A, title XVI, § 1663(b)(2), Oct. 
5, 1994, 108 Stat. 3006; Pub. L. 103-446, title VI, 
§ 601(c), Nov. 2, 1994, 108 Stat. 4670; Pub. L. 
105-368, title II, § 204(b), Nov. 11, 1998, 112 Stat. 
3327; Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 
25, 2002, 116 Stat. 2314.) 

Amendments 

2002— Subsec. (a). Pub. L. 107-296 substituted "Sec- 
retary of Homeland Security" for "Secretary of Trans- 
portation". 

1998— Subsec. (c)(2). Pub. L. 105-245 substituted "pilot 
certificate" for "pilot's license" in two places and in- 
serted ", on the day the individual begins a course of 
flight training," after "meets". 

1994— Pub. L. 103-337 renumbered section 2136 of this 
title as this section. 

Subsec. (c). Pub. L. 103-446 struck out "(1)" after 
"(c)", redesignated subpars. (A) to (C) as pars. (1) to (3), 
respectively, and struck out former par. (2) which read 
as follows: "This subsection shall not apply to a course 
of flight training that commences on or after October 
1, 1994." 

1992— Subsec. (b). Pub. L. 102-568, § 320(a)(3), sub- 
stituted "sections 3470, 3471, 3474, 3476, 3482(g), 3483, and 
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3485 of title 38 and the provisions of subchapters I and 
II of chapter 36 of such title (with the exception of sec- 
tions 3686(a), 3687, and 3692)" for "sections 1670, 1671, 
1673, 1674, 1676, 1682(g), 1683, and 1685 of title 38 and the 
provisions of subchapters I and II of chapter 36 of such 
title (with the exception of sections 1786(a), 1787, and 
1792)". 

Pub. Li. 102-568, §319, struck out "1780(c)," after "ex- 
ception of sections". 

Subsec. (c)(1). Pub. L. 102-568, § 313(a)(6), substituted 
"section 3680A(b) of title 38" for "section 1673(b) of title 
38". 

1991— Subsec. (b). Pub. L. 102-16 struck out "1434(b), 
1663," before "1670," and "1780(g)," before "1786(a),". 

1990 — Subsec. (a). Pub. L. 101-510 substituted "Depart- 
ment of Veterans Affairs" for "Veterans' Administra- 
tion" in two places. 

1989— Subsec. (a). Pub. L. 101-189, § 645(a)(1), sub- 
stituted "Secretary of Veterans Affairs" for "Adminis- 
trator of Veterans' Affairs". 

Subsec. (b). Pub. L. 101-237, § 405(d)(3), inserted ref- 
erence to section 1685 of title 38. 

Pub. L. 101-189, § 642(c), amended first sentence gener- 
ally and substituted "and the term 'a person', as used" 
for ", as used" in second sentence. Prior to amend- 
ment, first sentence read as follows: "Except as other- 
wise provided in this chapter, the provisions of sections 
1663, 1670, 1671, 1673, 1674, 1676, 1682(g), and 1683 of chap- 
ter 34 of title 38 and the provisions of subchapters I and 
II of chapter 36 of such title (with the exception of sec- 
tions 1780(a)(5), 1780(b), 1786, 1787(b)(1), and 1792) shall be 
applicable to the provision of educational assistance 
under this chapter." 

Subsec. (c). Pub. L. 101-237, § 422(b)(1), added subsec. 
(c). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date of 1998 Amendment 

Pub. L. 105-368, title II, § 204(c), Nov. 11, 1998, 112 Stat. 
3327, provided that: "The amendments made by this 
section [amending this section and sections 3034 and 
3241 of Title 38, Veterans' Benefits] shall apply with re- 
spect to courses of flight training beginning on or after 
October 1, 1998." 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-446 effective Oct. 1, 1994, 
see section 601(d) of Pub. L. 103-446, set out as a note 
under section 3034 of Title 38, Veterans' Benefits. 

Effective Date of 1989 Amendments 

Section 405(e) of Pub. L. 101-237 provided that: "The 
amendments made by this section [amending this sec- 
tion and section 1685 [now 3485] of Title 38, Veterans' 
Benefits] shall take effect on May 1, 1990, and shall 
apply to services performed on or after that date." 

Amendment by section 422(b)(1) of Pub. L. 101-237 ef- 
fective Sept. 30, 1990, see section 422(d) of Pub. L. 
101-237, set out as a note under section 16131 of this 
title. 

Amendment by section 642(c) of Pub. L. 101-189 appli- 
cable with respect to any person who after Sept. 30, 
1990, meets the requirements set forth in section 
2132(a)(1)(A) or (B) [16132(a)(1)(A), (B)] of this title, see 
section 642(d) of Pub. L. 101-189, set out as a note under 
section 16131 of this title. 

Effective Date 

Section effective July 1, 1985, applicable only to 
members of the Armed Forces who qualify for edu- 
cational assistance under this chapter on or after such 
date, see section 705(b) of Pub. L. 98-525, set out as an 
Effective Date of 1984 Amendment note under section 
16131 of this title. 



Savings Provision 

Section 313(b) of Pub. L. 102-568 provided that: "The 
amendments made by paragraphs (2) through (6) of sub- 
section (a) of this section [enacting section 3680A of 
Title 38, Veterans' Benefits, amending this section and 
sections 3034 and 3241 of Title 38, and repealing section 
3473 of Title 38] shall not apply to any person receiving 
educational assistance for pursuit of an independent 
study program in which the person was enrolled on the 
date of enactment of this section [Oct. 29, 1992] for as 
long as such person is continuously thereafter so en- 
rolled and meets the requirements of eligibility for 
such assistance for the pursuit of such program under 
title 38, United States Code, or title 10, United States 
Code, in effect on that date." 

[§16137. Repealed. Pub. L. 112-81, div. A, title X, 
§1061(29)(A), Dec. 31, 2011, 125 Stat. 1584] 

Section, added Pub. L. 98-525, title VII, § 705(a)(1), 
Oct. 19, 1984, 98 Stat. 2567, §2137; renumbered §16137, 
Pub. L. 103-337, div. A, title XVI, § 1663(b)(2), Oct. 5, 1994, 
108 Stat. 3006; amended Pub. L. 104-106, div. A, title X, 
§1077, Feb. 10, 1996, 110 Stat. 451; Pub. L. 106-65, div. A, 
title V, § 548(a), Oct. 5, 1999, 113 Stat. 609, required bi- 
ennial report on the operation of the educational as- 
sistance program. 

CHAPTER 1607— EDUCATIONAL ASSISTANCE 
FOR RESERVE COMPONENT MEMBERS 
SUPPORTING CONTINGENCY OPERATIONS 
AND CERTAIN OTHER OPERATIONS 

Sec. 

16161. Purpose. 

16162. Educational assistance program. 

16162a. Accelerated payment of educational assist- 
ance. 

16163. Eligibility for educational assistance. 
16163a. Authority to transfer unused education bene- 
fits to family members. 

16164. Time limitation for use of entitlement. 

16165. Termination of assistance. 

16166. Administration of program. 

Amendments 

2008— Pub. L. 110-252, title V, § 5006(e)(3), June 30, 2008, 
122 Stat. 2386, added item 16163a. 

Pub. L. 110-181, div. A, title V, § 528(b)(2), Jan. 28, 2008, 
122 Stat. 109, added item 16162a. 

§ 16161. Purpose 

The purpose of this chapter is to provide edu- 
cational assistance to members of the reserve 
components called or ordered to active service 
in response to a war or national emergency de- 
clared by the President or the Congress, in rec- 
ognition of the sacrifices that those members 
make in answering the call to duty. 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1890.) 

§ 16162. Educational assistance program 

(a) Program Establishment— The Secretary 
of each military department, under regulations 
prescribed by the Secretary of Defense, and the 
Secretary of Homeland Security with respect to 
the Coast Guard when it is not operating as a 
service in the Navy, shall establish and main- 
tain a program as prescribed in this chapter to 
provide educational assistance to members of 
the Ready Reserve of the armed forces under the 
jurisdiction of the Secretary concerned. 

(b) Authorized Education Programs.— Edu- 
cational assistance may be provided under this 
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chapter for pursuit of any program of education 
that is an approved program of education for 
purposes of chapter 30 of title 38. 

(c) Benefit Amount. — (1) The educational as- 
sistance program established under subsection 
(a) shall provide for payment by the Secretary 
concerned, through the Secretary of Veterans 
Affairs, an educational assistance allowance to 
each member entitled to educational assistance 
under this chapter who is pursuing a program of 
education authorized under subsection (b). 

(2) The educational assistance allowance pro- 
vided under this chapter shall be based on the 
applicable percent under paragraph (4) to the ap- 
plicable rate provided under section 3015 of title 
38 for a member whose entitlement is based on 
completion of an obligated period of active duty 
of three years. 

(3) The educational assistance allowance pro- 
vided under this section for a person who is 
undertaking a program for which a reduced rate 
is specified in chapter 30 of title 38, that rate 
shall be further adjusted by the applicable per- 
cent specified in paragraph (4). 

(4) The adjusted educational assistance allow- 
ance under paragraph (2) or (3), as applicable, 
shall be — 

(A) 40 percent in the case of a member of a 
reserve component who performed active serv- 
ice for 90 consecutive days but less than one 
continuous year; 

(B) 60 percent in the case of a member of a 
reserve component who performed active serv- 
ice for one continuous year but less than two 
continuous years; or 

(C) 80 percent in the case of a member of a 
reserve component who performed active serv- 
ice for — 

(i) two continuous years or more; or 

(ii) an aggregate of three years or more. 

(d) Maximum Months of Assistance.— (1) Sub- 
ject to section 3695 of title 38, the maximum 
number of months of educational assistance 
that may be provided to any member under this 
chapter is 36 (or the equivalent thereof in part- 
time educational assistance). 

(2)(A) Notwithstanding any other provision of 
this chapter or chapter 36 of title 38, any pay- 
ment of an educational assistance allowance de- 
scribed in subparagraph (B) shall not — 

(i) be charged against the entitlement of any 
individual under this chapter; or 

(ii) be counted toward the aggregate period 
for which section 3695 of title 38 limits an indi- 
vidual's receipt of assistance. 

(B) The payment of the educational assistance 
allowance referred to in subparagraph (A) is the 
payment of such an allowance to the individual 
for pursuit of a course or courses under this 
chapter if the Secretary of Veterans Affairs 
finds that the individual — 

(i) had to discontinue such course pursuit as 
a result of being ordered to serve on active 
duty under section 12301(a), 12301(d), 12301(g), 
12302, or 12304 of this title; and 

(ii) failed to receive credit or training time 
toward completion of the individual's ap- 
proved educational, professional, or vocational 
objective as a result of having to discontinue, 
as described in clause (i), the individual's 
course pursuit. 



(C) The period for which, by reason of this sub- 
section, an educational assistance allowance is 
not charged against entitlement or counted to- 
ward the applicable aggregate period under sec- 
tion 3695 of title 38 shall not exceed the portion 
of the period of enrollment in the course or 
courses for which the individual failed to receive 
credit or with respect to which the individual 
lost training time, as determined under subpara- 
graph (B)(ii). 

(e) Availability of Assistance for Licensing 
and Certification Tests.— The provisions of 
section 16131(j) of this title shall apply to the 
provision of educational assistance under this 
chapter, except that, in applying such section 
under this chapter, the reference to subsection 
(b) in paragraph (2) of such section is deemed to 
be a reference to subsection (c) of this section. 

(f) Contributions for Increased Amount of 
Educational Assistance.— (1)(A) Any individual 
eligible for educational assistance under this 
section may contribute amounts for purposes of 
receiving an increased amount of educational 
assistance as provided for in paragraph (2). 

(B) An individual covered by subparagraph (A) 
may make the contributions authorized by that 
subparagraph at any time while a member of a 
reserve component, but not more frequently 
than monthly. 

(C) The total amount of the contributions 
made by an individual under subparagraph (A) 
may not exceed $600. Such contributions shall be 
made in multiples of $20. 

(D) Contributions under this subsection shall 
be made to the Secretary concerned. Such Sec- 
retary shall deposit any amounts received as 
contributions under this subsection into the 
Treasury as miscellaneous receipts. 

(2) Effective as of the first day of the enroll- 
ment period following the enrollment period in 
which an individual makes contributions under 
paragraph (1), the monthly amount of edu- 
cational assistance allowance applicable to such 
individual under this section shall be the 
monthly rate otherwise provided for under sub- 
section (c) increased by — 

(A) an amount equal to $5 for each $20 con- 
tributed by such individual under paragraph 
(1) for an approved program of education pur- 
sued on a full-time basis; or 

(B) an appropriately reduced amount based 
on the amount so contributed as determined 
under regulations that the Secretary of Veter- 
ans Affairs shall prescribe, for an approved 
program of education pursued on less than a 
full-time basis. 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1890; amended Pub. L. 
109-163, div. A, title V, § 539(b), Jan. 6, 2006, 119 
Stat. 3250; Pub. L. 110-181, div. A, title V, § 528(c), 
Jan. 28, 2008, 122 Stat. 109.) 

Amendments 

2008— Subsec. (c)(4)(C). Pub. L. 110-181, § 528(c)(1), sub- 
stituted "for — " for "for two continuous years or 
more." and added els. (i) and (ii). 

Subsec. (f). Pub. L. 110-181, § 528(c)(2), added subsec. 
(f). 

2006— Subsec. (e). Pub. L. 109-163 added subsec. (e). 

Effective Date of 2006 Amendment 

Amendment by Pub. L. 109-163 applicable to a licens- 
ing- or certification test administered on or after Jan. 
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6, 2006, see section 539(c) of Pub. L. 109-163, set out as 
a note under section 16131 of this title. 

§ 16162a. Accelerated payment of educational as- 
sistance 

(a) Payment on Accelerated Basis.— The edu- 
cational assistance allowance payable under sec- 
tion 16162 of this title with respect to an eligible 
member described in subsection (b) may, upon 
the election of such eligible member, be paid on 
an accelerated basis in accordance with this sec- 
tion. 

(b) Eligible Members.— An eligible member 
described in this subsection is a member of a re- 
serve component entitled to educational assist- 
ance under this chapter who is — 

(1) enrolled in an approved program of edu- 
cation not exceeding two years in duration 
and not leading to an associate, bachelors, 
masters, or other degree, subject to subsection 
(g); and 

(2) charged tuition and fees for the program 
of education that, when divided by the number 
of months (and fractions thereof) in the enroll- 
ment period, exceeds the amount equal to 200 
percent of the monthly rate of educational as- 
sistance allowance otherwise payable with re- 
spect to the member under section 16162 of this 
title. 

(c) Amount of Accelerated Payment. — (1) 
The amount of the accelerated payment of edu- 
cational assistance payable with respect to an 
eligible member making an election under sub- 
section (a) for a program of education shall be 
the lesser of — 

(A) the amount equal to 60 percent of the es- 
tablished charges for the program of edu- 
cation; or 

(B) the aggregate amount of educational as- 
sistance allowance to which the member re- 
mains entitled under this chapter at the time 
of the payment. 

(2) (A) In this subsection, except as provided in 
subparagraph (B), the term "established 
charges", in the case of a program of education, 
means the actual charges (as determined pursu- 
ant to regulations prescribed by the Secretary 
of Veterans Affairs) for tuition and fees which 
similarly circumstanced individuals who are not 
eligible for benefits under this chapter and who 
are enrolled in the program of education would 
be required to pay. Established charges shall be 
determined on the following basis: 

(i) In the case of an individual enrolled in a 
program of education offered on a term, quar- 
ter, or semester basis, the tuition and fees 
charged the individual for the term, quarter, 
or semester. 

(ii) In the case of an individual enrolled in a 
program of education not offered on a term, 
quarter, or semester basis, the tuition and fees 
charged the individual for the entire program 
of education. 

(B) In this subsection, the term "established 
charges" does not include any fees or payments 
attributable to the purchase of a vehicle. 

(3) The educational institution providing the 
program of education for which an accelerated 
payment of educational assistance allowance is 
elected by an eligible member under subsection 



(a) shall certify to the Secretary of Veterans Af- 
fairs the amount of the established charges for 
the program of education. 

(d) Time of Payment. — An accelerated pay- 
ment of educational assistance allowance made 
with respect to an eligible member under this 
section for a program of education shall be made 
not later than the last day of the month imme- 
diately following the month in which the Sec- 
retary of Veterans Affairs receives a certifi- 
cation from the educational institution regard- 
ing— 

(1) the member's enrollment in and pursuit 
of the program of education; and 

(2) the amount of the established charges for 
the program of education. 

(e) Charge Against Entitlement. — (1) Except 
as provided in paragraph (2), for each acceler- 
ated payment of educational assistance allow- 
ance made with respect to an eligible member 
under this section, the member's entitlement to 
educational assistance under this chapter shall 
be charged the number of months (and any frac- 
tion thereof) determined by dividing the amount 
of the accelerated payment by the full-time 
monthly rate of educational assistance allow- 
ance otherwise payable with respect to the 
member under section 16162 of this title as of the 
beginning date of the enrollment period for the 
program of education for which the accelerated 
payment is made. 

(2) If the monthly rate of educational assist- 
ance allowance otherwise payable with respect 
to an eligible member under section 16162 of this 
title increases during the enrollment period of a 
program of education for which an accelerated 
payment of educational assistance allowance is 
made under this section, the charge to the mem- 
ber's entitlement to educational assistance 
under this chapter shall be determined by pro- 
rating the entitlement chargeable, in the man- 
ner provided for under paragraph (1), for the pe- 
riods covered by the initial rate and increased 
rate, respectively, in accordance with regula- 
tions prescribed by the Secretary of Veterans 
Affairs. 

(f) Regulations. — The Secretary of Veterans 
Affairs shall prescribe regulations to carry out 
this section. The regulations shall include re- 
quirements, conditions, and methods for the re- 
quest, issuance, delivery, certification of receipt 
and use, and recovery of overpayment of an ac- 
celerated payment of educational assistance al- 
lowance under this section. The regulations may 
include such elements of the regulations pre- 
scribed under section 3014A of title 38 as the Sec- 
retary of Veterans Affairs considers appropriate 
for purposes of this section. 

(g) Limitation. — The aggregate amount of edu- 
cational assistance payable under this section in 
any fiscal year for enrollments covered by sub- 
section (b)(1) may not exceed $3,000,000. 

(Added Pub. L. 110-181, div. A, title V, § 528(b)(1), 
Jan. 28, 2008, 122 Stat. 107.) 

Effective Date 

Pub. L. 110-181, div. A, title V, § 528(b)(3), Jan. 28, 2008, 
122 Stat. 109, provided that: "The amendments made by 
this subsection [enacting this section] shall take effect 
on October 1, 2008, and shall only apply to initial en- 
rollments in approved programs of education after such 
date." 
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§ 16163. Eligibility for educational assistance 

(a) Eligibility. — On or after September 11, 
2001, a member of a reserve component is enti- 
tled to educational assistance under this chap- 
ter if the member — 

(1) served on active duty in support of a con- 
tingency operation for 90 consecutive days or 
more; or 

(2) in the case of a member of the Army Na- 
tional Guard of the United States or Air Na- 
tional Guard of the United States, performed 
full time National Guard duty under section 
502(f) of title 32 for 90 consecutive days or 
more when authorized by the President or Sec- 
retary of Defense for the purpose of responding 
to a national emergency declared by the Presi- 
dent and supported by Federal funds. 

(b) Disabled Members— Notwithstanding the 
eligibility requirements in subsection (a), a 
member who was ordered to active service as 
prescribed under subsection (a)(1) or (a)(2) but is 
released from duty before completing 90 con- 
secutive days because of an injury, illness or dis- 
ease incurred or aggravated in the line of duty 
shall be entitled to educational assistance under 
this chapter at the rate prescribed in section 
16162(c)(4)(A) of this title. 

(c) Written Notification.— (1) Each member 
who becomes entitled to educational assistance 
under subsection (a) shall be given a statement 
in writing prior to release from active service 
that summarizes the provisions of this chapter 
and stating clearly and prominently the sub- 
stance of section 16165 of this title as such sec- 
tion may apply to the member. 

(2) At the request of the Secretary of Veterans 
Affairs, the Secretary concerned shall transmit 
a notice of entitlement for each such member to 
that Secretary. 

(d) Bar From Dual Eligibility. — A member 
who qualifies for educational assistance under 
this chapter may not receive credit for such 
service under both the program established by 
chapter 30 of title 38 and the program estab- 
lished by this chapter but shall make an irrev- 
ocable election (in such form and manner as the 
Secretary of Veterans Affairs may prescribe) as 
to the program to which such service is to be 
credited. 

(e) Bar From Duplication of Educational 
Assistance Allowance. — (1) Except as provided 
in paragraph (2), an individual entitled to edu- 
cational assistance under this chapter who is 
also eligible for educational assistance under 
chapter 1606 of this title, chapter 30, 31, 32, 33, or 
35 of title 38, or under the Hostage Relief Act of 
1980 (Public Law 96-449; 5 U.S.C. 5561 note) may 
not receive assistance under more than one such 
program and shall elect (in such form and man- 
ner as the Secretary of Veterans Affairs may 
prescribe) under which program the member 
elects to receive educational assistance. 

(2) The restriction on duplication of edu- 
cational assistance under paragraph (1) does not 
apply to the entitlement of educational assist- 
ance under section 16131(i) of this title. 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1892; amended Pub. L. 
109-163, div. A, title V, § 540(a), Jan. 6, 2006, 119 
Stat. 3251; Pub. L. 110-252, title V, § 5003(b)(1)(C), 



June 30, 2008, 122 Stat. 2375; Pub. L. 111-84, div. 
A, title X, §1073(a)(36), Oct. 28, 2009, 123 Stat. 
2474.) 

References in Text 

The Hostage Relief Act of 1980, referred to in subsec. 
(e)(1), is Pub. L. 96-449, Oct. 14, 1980, 94 Stat. 1967, as 
amended, which was formerly set out as a note under 
section 5561 of Title 5, Government Organization and 
Employees. 

Amendments 

2009— Subsec. (e)(1). Pub. L. 111-84 substituted "such 
program" for "such programs". 

2008— Subsec. (e)(1). Pub. L. 110-252 Inserted "33," 
after "32,". 

2006— Subsec. (e)(1). Pub. L. 109-163 substituted "Sec- 
retary of Veterans Affairs" for "Secretary concerned". 

Effective Date of 2008 Amendment 

Pub. L. 110-252, title V, § 5003(d), June 30, 2008, 122 
Stat. 2378, provided that: "This section [enacting chap- 
ter 33 of Title 38, Veterans' Benefits, amending this sec- 
tion and sections 3033, 3485, 3688 to 3690, 3692, 3695, 3697, 
and 3697A of Title 38, and enacting provisions set out as 
a note under section 3301 of Title 38] and the amend- 
ments made by this section shall take effect on August 
1, 2009." 

§ 16163a. Authority to transfer unused education 
benefits to family members 

(a) In General. — Subject to the provisions of 
this section, the Secretary concerned may per- 
mit, at such Secretary's sole discretion, a mem- 
ber described in subsection (b) who is entitled to 
basic educational assistance under this chapter 
to elect to transfer to one or more of the de- 
pendents specified in subsection (c) a portion of 
such member's entitlement to such assistance, 
subject to the limitation under subsection (d). 

(b) Eligible Members.— A member referred to 
in subsection (a) is a member of the armed 
forces who, at the time of the approval of the 
member's request to transfer entitlement to 
basic educational assistance under this section, 
has completed at least — 

(1) six years of service in the armed forces 
and enters into an agreement to serve at least 
four more years as a member of the armed 
forces; or 

(2) the years of service as determined in reg- 
ulations pursuant to subsection (j). 

(c) Eligible Dependents. — A member ap- 
proved to transfer an entitlement to basic edu- 
cational assistance under this section may 
transfer the member's entitlement as follows: 

(1) To the member's spouse. 

(2) To one or more of the member's children. 

(3) To a combination of the individuals re- 
ferred to in paragraphs (1) and (2). 

(d) Limitation on Months of Transfer.— The 
total number of months of entitlement trans- 
ferred by a member under this section may not 
exceed 36 months. The Secretary of Defense may 
prescribe regulations that would limit the 
months of entitlement that may be transferred 
under this section to no less than 18 months. 

(e) Designation of Transferee.— A member 
transferring an entitlement to basic educational 
assistance under this section shall — 

(1) designate the dependent or dependents to 
whom such entitlement is being transferred; 
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(2) designate the number of months of such 
entitlement to be transferred to each such de- 
pendent; and 

(3) specify the period for which the transfer 
shall be effective for each dependent des- 
ignated under paragraph (1). 

(f) Time for Transfer; Revocation and Modi- 
fication. — (1) Subject to the time limitation for 
use of entitlement under section 16164, a mem- 
ber approved to transfer entitlement to basic 
educational assistance under this section may 
transfer such entitlement only while serving as 
a member of the armed forces when the transfer 
is executed. 

(2) A member transferring entitlement under 
this section may modify or revoke at any time 
the transfer of any unused portion of the entitle- 
ment so transferred. The modification or revoca- 
tion of the transfer of entitlement under this 
paragraph shall be made by the submittal of 
written notice of the action to both the Sec- 
retary concerned and the Secretary of Veterans 
Affairs. 

(3) Entitlement transferred under this section 
may not be treated as marital property, or the 
asset of a marital estate, subject to division in 
a divorce or other civil proceeding. 

(g) Commencement of Use. — A dependent to 
whom entitlement to basic educational assist- 
ance is transferred under this section may not 
commence the use of the transferred entitle- 
ment until — 

(1) in the case of entitlement transferred to 
a spouse, the completion by the member mak- 
ing the transfer of at least — 

(A) six years of service in the armed 
forces; or 

(B) the years of service as determined in 
regulations pursuant to subsection (j); or 

(2) in the case of entitlement transferred to 
a child, both — 

(A) the completion by the member making 
the transfer of at least — 

(i) ten years of service in the armed 
forces; or 

(ii) the years of service as determined in 
regulations pursuant to subsection (j); and 

(B) either— 

(i) the completion by the child of the re- 
quirements of a secondary school diploma 
(or equivalency certificate); or 

(ii) the attainment by the child of 18 
years of age. 

(h) Additional Administrative Matters.— (1) 
The use of any entitlement to basic educational 
assistance transferred under this section shall 
be charged against the entitlement of the mem- 
ber making the transfer at the rate of one 
month for each month of transferred entitle- 
ment that is used. 

(2) Except as provided under subsection (e)(2) 
and subject to paragraphs (5) and (6), a depend- 
ent to whom entitlement is transferred under 
this section is entitled to basic educational as- 
sistance under this chapter in the same manner 
as the member from whom the entitlement was 
transferred. 

(3) The monthly rate of educational assistance 
payable to a dependent to whom entitlement is 



transferred under this section shall be the 
monthly amount payable under sections 16162 
and 16162a to the member making the transfer. 

(4) The death of a member transferring an en- 
titlement under this section shall not affect the 
use of the entitlement by the dependent to 
whom the entitlement is transferred. 

(5) Notwithstanding section 16164(a)(2), a child 
to whom entitlement is transferred under this 
section may use the benefit without regard to 
the 10-year delimiting date, but may not use any 
entitlement so transferred after attaining the 
age of 26 years. 

(6) The administrative provisions of this chap- 
ter shall apply to the use of entitlement trans- 
ferred under this section, except that the de- 
pendent to whom the entitlement is transferred 
shall be treated as the eligible member for pur- 
poses of such provisions. 

(7) The purposes for which a dependent to 
whom entitlement is transferred under this sec- 
tion may use such entitlement shall include the 
pursuit and completion of the requirements of a 
secondary school diploma (or equivalency cer- 
tificate). 

(1) Overpayment.— 

(1) Joint and several liability. — In the 
event of an overpayment of basic educational 
assistance with respect to a dependent to 
whom entitlement is transferred under this 
section, the dependent and the member mak- 
ing the transfer shall be jointly and severally 
liable to the United States for the amount of 
the overpayment for purposes of section 3685 of 
title 38. 

(2) Failure to complete service agree- 
ment. — Except as provided in paragraph (3), if 
an individual transferring entitlement under 
this section fails to complete the service 
agreed to by the individual under subsection 
(b)(1) in accordance with the terms of the 
agreement of the individual under that sub- 
section, the amount of any transferred entitle- 
ment under this section that is used by a de- 
pendent of the individual as of the date of such 
failure shall be treated as an overpayment of 
educational assistance under paragraph (1). 

(3) Paragraph (2) shall not apply in the case 
of an individual who fails to complete service 
agreed to by the individual — 

(A) by reason of the death of the individ- 
ual; or 

(B) for a reason referred to in section 
16133(b). 

(j) Regulations. — (1) The Secretary of De- 
fense, in coordination with the Secretary of Vet- 
erans Affairs, shall prescribe regulations for 
purposes of this section. 

(2) Such regulations shall specify — 

(A) the manner of authorizing the transfer of 
entitlements under this section; 

(B) the eligibility criteria in accordance 
with subsection (b); and 

(C) the manner and effect of an election to 
modify or revoke a transfer of entitlement 
under subsection (f)(2). 

(k) Secretary Concerned Defined.— For pur- 
poses of this section, the term "Secretary con- 
cerned" has the meaning given in section 
101(a)(9) in the case of a member of the armed 
forces. 
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(Added Pub. L. 110-252, title V, § 5006(c), June 30, 
2008, 122 Stat. 2383; amended Pub. L. 111-383, div. 
A, title X, §1075(b)(56), Jan. 7, 2011, 124 Stat. 
4372.) 

Amendments 

2011— Subsec. (b)(2). Pub. L. 111-383 substituted "sub- 
section (j)" for "section (j)". 

§ 16164. Time limitation for use of entitlement 

(a) Duration of Entitlement. — Except as pro- 
vided in subsection (b), a member remains enti- 
tled to educational assistance under this chap- 
ter — 

(1) while the member is serving — 

(A) in the Selected Reserve of the Ready 
Reserve, in the case of a member called or 
ordered to active service while serving in the 
Selected Reserve; or 

(B) in the Ready Reserve, in the case of a 
member ordered to active duty while serving 
in the Ready Reserve (other than the Se- 
lected Reserve); and 

(2) in the case of a person who separates 
from the Selected Reserve of the Ready Re- 
serve after completion of a period of active 
service described in section 16163 of this title 
and completion of a service contract under 
honorable conditions, during the 10-year pe- 
riod beginning on the date on which the person 
separates from the Selected Reserve. 

(b) Duration of Entitlement for Disabled 
Members. — (1) In the case of a person who is sep- 
arated from the Ready Reserve because of a dis- 
ability which was not the result of the individ- 
ual's own willful misconduct incurred on or 
after the date on which such person became en- 
titled to educational assistance under this chap- 
ter, such person's entitlement to educational as- 
sistance expires at the end of the 10-year period 
beginning on the date on which such person be- 
came entitled to such assistance. 

(2) The provisions of subsections (d) and (f) of 
section 3031 of title 38 shall apply to the period 
of entitlement prescribed by paragraph (1). 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1892; amended Pub. L. 
110-181, div. A, title V, § 530(a)(1), Jan. 28, 2008, 
122 Stat. 110; Pub. L. 110-417, [div. A], title V, 
§ 546(a), Oct. 14, 2008, 122 Stat. 4466.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "this 
chapter — " and pars. (1) and (2) for "this chapter while 
serving — 

"(1) in the Selected Reserve of the Ready Reserve, 
in the case of a member called or ordered to active 
service while serving in the Selected Reserve; or 

"(2) in the Ready Reserve, in the case of a member 
ordered to active duty while serving in the Ready Re- 
serve (other than the Selected Reserve)." 
Subsec. (a)(2). Pub. L. 110-417 substituted "honorable 
conditions" for "other than dishonorable conditions". 

Effective Date of 2008 Amendment 

Pub. L. 110-417, [div. A], title V, § 546(b), Oct. 14, 2008, 
122 Stat. 4466, provided that: "The amendment made by 
subsection (a) [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 14, 2008] 
and shall apply to a person described in section 16163 of 
title 10, United States Code, who — 



"(1) separates from a reserve component on or after 
January 28, 2008, the date of the enactment of the Na- 
tional Defense Authorization Act for Fiscal Year 2008 
[Pub. L. 110-181]; and 

"(2) as of the date of the enactment of this Act, has 
not used any of the person's entitlement to edu- 
cational assistance under chapter 1607 of such title." 
Pub. L. 110-181, div. A, title V, § 530(c), Jan. 28, 2008, 
122 Stat. 110, provided that: "The amendments made by 
this section [amending this section and section 16165 of 
this title] shall take effect as of October 28, 2004, as if 
included in the enactment of the Ronald W. Reagan Na- 
tional Defense Authorization Act for Fiscal Year 2005 
(Public Law 108-375), to which such amendments re- 
late." 

§ 16165. Termination of assistance 

(a) In General. — Except as provided in sub- 
section (b), educational assistance may not be 
provided under this chapter, or if being provided 
under this chapter, shall be terminated — 

(1) if the member is receiving financial as- 
sistance under section 2107 of this title as a 
member of the Senior Reserve Officers' Train- 
ing Corps program; or 

(2) when the member separates from the 
Ready Reserve as provided in section 
16164(a)(1) of this title, or upon completion of 
the period provided for in section 16164(a)(2) of 
this title, as applicable. 

(b) Exception. — Under regulations prescribed 
by the Secretary of Defense, educational assist- 
ance may be provided under this chapter to a 
member of the Selected Reserve of the Ready 
Reserve who incurs a break in service in the Se- 
lected Reserve if the member continues to serve 
in the Ready Reserve during and after such 
break in service. 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1893; amended Pub. L. 
109-163, div. A, title V, § 540(b), Jan. 6, 2006, 119 
Stat. 3251; Pub. L. 110-181, div. A, title V, 
§ 530(a)(2), (b), Jan. 28, 2008, 122 Stat. 110.) 

Amendments 

2008— Subsec. (a)(2). Pub. L. 110-181, § 530(a)(2), amend- 
ed par. (2) generally. Prior to amendment, par. (2) read 
as follows: "when the member separates from the 
Ready Reserve, as provided for under section 16164(a)(1) 
or section 16164(a)(2), as applicable, of this title." 

Subsec. (b). Pub. L. 110-181, §530(b), struck out "of not 
more than 90 days" after "in the Selected Reserve". 

2006 — Pub. L. 109-163 designated existing provisions as 
subsec. (a), inserted heading, substituted "Except as 
provided in subsection (b), educational assistance" for 
"Educational assistance", and added subsec. (b). 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-181 effective as of Oct. 28, 
2004, as if included in the enactment of Pub. L. 108-375 
to which such amendment related, see section 530(c) of 
Pub. L. 110-181, set out as a note under section 16164 of 
this title. 

§ 16166. Administration of program 

(a) Administration. — Educational assistance 
under this chapter shall be provided through the 
Department of Veterans Affairs, under agree- 
ments to be entered into by the Secretary of De- 
fense, and by the Secretary of Homeland Secu- 
rity, with the Secretary of Veterans Affairs. 
Such agreements shall include administrative 
procedures to ensure the prompt and timely 
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transfer of funds from the Secretary concerned 
to the Department of Veterans Affairs for the 
making of payments under this chapter. 

(b) Program Management. — Except as other- 
wise provided in this chapter, the provisions of 
sections 503, 511, 3470, 3471, 3474, 3476, 3482(g), 
3483, and 3485 of title 38 and the provisions of 
subchapters I and II of chapter 36 of such title 
(with the exception of sections 3686(a), 3687, and 
3692) shall be applicable to the provision of edu- 
cational assistance under this chapter. The term 
"eligible veteran" and the term "person", as 
used in those provisions, shall be deemed for the 
purpose of the application of those provisions to 
this chapter to refer to a person eligible for edu- 
cational assistance under this chapter. 

(c) Plight Training.— The Secretary of Veter- 
ans Affairs may approve the pursuit of flight 
training (in addition to a course of flight train- 
ing that may be approved under section 3680A(b) 
of title 38) by an individual entitled to edu- 
cational assistance under this chapter if— 

(1) such training is generally accepted as 
necessary for the attainment of a recognized 
vocational objective in the field of aviation; 

(2) the individual possesses a valid private 
pilot certificate and meets, on the day the 
member begins a course of flight training, the 
medical requirements necessary for a commer- 
cial pilot certificate; and 

(3) the flight school courses meet Federal 
Aviation Administration standards for such 
courses and are approved by the Federal Avia- 
tion Administration and the State approving 
agency. 

(d) Trust Fund. — Amounts for payments for 
benefits under this chapter shall be derived from 
the Department of Defense Education Benefits 
Fund under section 2006 of this title. 

(Added Pub. L. 108-375, div. A, title V, § 527(a), 
Oct. 28, 2004, 118 Stat. 1893.) 

CHAPTER 1608— HEALTH PROFESSIONS 
STIPEND PROGRAM 

Sec. 

16201. Financial assistance: health-care profes- 

sionals in reserve components. 

16202. Reserve service: required active duty for 

training. 

16203. Penalties and limitations. 

16204. Regulations. 

§ 16201. Financial assistance: health-care profes- 
sionals in reserve components 

(a) Establishment of Program.— For the pur- 
pose of obtaining adequate numbers of commis- 
sioned officers in the reserve components who 
are qualified in health professions, the Sec- 
retary of each military department may estab- 
lish and maintain a program to provide financial 
assistance under this chapter to persons engaged 
in training that leads to a degree in medicine or 
dentistry or training in a health professions spe- 
cialty that is critically needed in wartime. 
Under such a program, the Secretary concerned 
may agree to pay a financial stipend to persons 
engaged in health care education and training in 
return for a commitment to subsequent service 
in the Ready Reserve. 

(b) Medical and Dental School Students — 
(1) Under the stipend program under this chap- 



ter, the Secretary of the military department 
concerned may enter into an agreement with a 
person who — 

(A) is eligible to be appointed as an officer in 
a reserve component; 

(B) is enrolled or has been accepted for en- 
rollment in an institution in a course of study 
that results in a degree in medicine or den- 
tistry; 

(C) signs an agreement that, unless sooner 
separated, the person will — 

(i) complete the educational phase of the 
program; 

(ii) accept a reappointment or redesigna- 
tion within the person's reserve component, 
if tendered, based upon the person's health 
profession, following satisfactory comple- 
tion of the educational and intern programs; 
and 

(iii) participate in a residency program; 
and 

(D) if required by regulations prescribed by 
the Secretary of Defense, agrees to apply for, 
if eligible, and accept, if offered, residency 
training in a health profession skill which has 
been designated by the Secretary of Defense as 
a critically needed wartime skill. 

(2) Under the agreement — 

(A) the Secretary of the military depart- 
ment concerned shall agree to pay the partici- 
pant a stipend, in the amount determined 
under subsection (g), for the period or the re- 
mainder of the period that the student is satis- 
factorily progressing toward a degree in medi- 
cine or dentistry while enrolled in an accred- 
ited medical or dental school; 

(B) the participant shall not be eligible to 
receive such stipend before appointment, des- 
ignation, or assignment as an officer for serv- 
ice in the Ready Reserve; 

(C) the participant shall be subject to such 
active duty requirements as may be specified 
in the agreement and to active duty in time of 
war or national emergency as provided by law 
for members of the Ready Reserve; and 

(D) the participant shall agree to serve in 
the Selected Reserve, upon successful comple- 
tion of the program, for the period of service 
applicable under paragraph (3). 

(3) (A) Subject to subparagraph (B), the period 
for which a participant is required to serve in 
the Selected Reserve under the agreement pur- 
suant to paragraph (2)(D) shall be one year for 
each period of six months, or part thereof, for 
which the participant is provided a stipend pur- 
suant to the agreement. 

(B) In the case of a participant who enters into 
a subsequent agreement under subsection (c) 
and successfully completes residency training in 
a specialty designated by the Secretary of De- 
fense as a specialty critically needed by the 
military department in wartime, the require- 
ment to serve in the Selected Reserve may be 
reduced to one year for each year, or part there- 
of, for which the stipend was provided while en- 
rolled in medical or dental school. 

(c) Physicians and Dentists in Critical War- 
time Specialties.— (1) Under the stipend pro- 
gram under this chapter, the Secretary of the 
military department concerned may enter into 
an agreement with a person who — 
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(A) is a graduate of a medical school or den- 
tal school; 

(B) is eligible for appointment, designation, 
or assignment as a medical officer or dental 
officer in the Reserve of the armed force con- 
cerned or has been appointed as a medical or 
dental officer in the Reserve of the armed 
force concerned; and 

(C) is enrolled or has been accepted for en- 
rollment in a residency program for physi- 
cians or dentists in a medical or dental spe- 
cialty designated by the Secretary concerned 
as a specialty critically needed by that mili- 
tary department in wartime. 

(2) Under the agreement — 

(A) the Secretary shall agree to pay the par- 
ticipant a stipend, in an amount determined 
under subsection (g), for the period or the re- 
mainder of the period of the residency pro- 
gram in which the participant enrolls or is en- 
rolled; 

(B) the participant shall not be eligible to 
receive such stipend before appointment, des- 
ignation, or assignment as a medical officer or 
dental officer for service in the Ready Reserve; 

(C) the participant shall be subject to such 
active duty requirements as may be specified 
in the agreement and to active duty in time of 
war or national emergency as provided by law 
for members of the Ready Reserve; and 

(D) the participant shall agree to serve, upon 
successful completion of the program, one 
year in the Ready Reserve for each six 
months, or part thereof, for which the stipend 
is provided, to be served in the Selected Re- 
serve or in the Individual Ready Reserve as 
specified in the agreement. 

(d) Registered Nurses in Critical Special- 
ties. — (1) Under the stipend program under this 
chapter, the Secretary of the military depart- 
ment concerned may enter into an agreement 
with a person who — 

(A) is a registered nurse; 

(B) is eligible for appointment as — 

(i) a Reserve officer for service in the 
Army Reserve in the Army Nurse Corps; 

(ii) a Reserve officer for service in the 
Navy Reserve in the Navy Nurse Corps; or 

(iii) a Reserve officer for service in the Air 
Force Reserve with a view to designation as 
an Air Force nurse under section 8067(e) of 
this title; and 

(C) is enrolled or has been accepted for en- 
rollment in an accredited program in nursing 
in a specialty designated by the Secretary 
concerned as a specialty critically needed by 
that military department in wartime. 

(2) Under the agreement — 

(A) the Secretary shall agree to pay the par- 
ticipant a stipend, in an amount determined 
under subsection (g), for the period or the re- 
mainder of the period of the nursing program 
in which the participant enrolls or is enrolled; 

(B) the participant shall not be eligible to 
receive such stipend before being appointed as 
a Reserve officer for service in the Ready Re- 
serve — 

(i) in the Nurse Corps of the Army or 
Navy; or 



(ii) as an Air Force nurse of the Air Force; 

(C) the participant shall be subject to such 
active duty requirements as may be specified 
in the agreement and to active duty in time of 
war or national emergency as provided by law 
for members of the Ready Reserve; and 

(D) the participant shall agree to serve, upon 
successful completion of the program, one 
year in the Ready Reserve for each six 
months, or part thereof, for which the stipend 
is provided, to be served in the Selected Re- 
serve or in the Individual Ready Reserve as 
specified in the agreement. 

(e) Baccalaureate Students in Nursing or 
Other Health Professions.— (1) Under the sti- 
pend program under this chapter, the Secretary 
of the military department concerned may enter 
into an agreement with a person who — 

(A) will, upon completion of the program, be 
eligible to be appointed, designated, or as- 
signed as a Reserve officer for duty as a nurse 
or other health professional; and 

(B) is enrolled, or has been accepted for en- 
rollment in the third or fourth year of — 

(i) an accredited baccalaureate nursing 
program; or 

(ii) any other accredited baccalaureate 
program leading to a degree in a health-care 
profession designated by the Secretary con- 
cerned as a profession critically needed by 
that military department in wartime. 

(2) Under the agreement — 

(A) the Secretary shall agree to pay the par- 
ticipant a monthly stipend in an amount not 
to exceed the stipend rate in effect under sec- 
tion 2121(d) of this title for the period or the 
remainder of the period of the baccalaureate 
program in which the participant enrolls or is 
enrolled; 

(B) the participant shall not be eligible to 
receive such stipend before enlistment in the 
Ready Reserve; 

(C) the participant shall be subject to such 
active duty requirements as may be specified 
in the agreement and to active duty in time of 
war or national emergency as provided by law 
for members of the Ready Reserve; and 

(D) the participant shall agree to serve, upon 
graduation from the baccalaureate program, 
one year in the Ready Reserve for each year, 
or part thereof, for which the stipend is paid. 

(f) Mental Health Professionals in Critical 
Wartime Specialties.— (1) Under the stipend 
program under this chapter, the Secretary of 
the military department concerned may enter 
into an agreement with a person who — 

(A) is eligible to be appointed as an officer in 
a reserve component; 

(B) is enrolled or has been accepted for en- 
rollment in an institution in a course of study 
that results in a degree in clinical psychology 
or social work; 

(C) signs an agreement that, unless sooner 
separated, the person will — 

(i) complete the educational phase of the 
program; 

(ii) accept a reappointment or redesigna- 
tion within the person's reserve component, 
if tendered, based upon the person's health 
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profession, following satisfactory comple- 
tion of the educational and intern programs; 
and 

(iii) participate in a residency program if 
required for clinical licensure in a mental 
health profession skill; and 

(D) if required by regulations prescribed by 
the Secretary of Defense, agrees to apply for, 
if eligible, and accept, if offered, residency 
training in a mental health profession skill 
that has been designated by the Secretary as 
a critically needed wartime skill. 

(2) Under the agreement — 

(A) the Secretary of the military depart- 
ment concerned shall agree to pay the partici- 
pant a stipend, in the amount determined 
under subsection (g), for the period or the re- 
mainder of the period that the student is satis- 
factorily progressing toward a degree in clini- 
cal psychology or social work while enrolled 
in a school accredited in the designated men- 
tal health discipline; 

(B) the participant shall not be eligible to 
receive such stipend before appointment, des- 
ignation, or assignment as an officer for serv- 
ice in the Selected Reserve; 

(C) the participant shall be subject to such 
active duty requirements as may be specified 
in the agreement and to active duty in time of 
war or national emergency as provided by law 
for members of the Selected Reserve; and 

(D) the participant shall agree to serve, upon 
successful completion of the program, one 
year in the Selected Reserve for each six 
months, or part thereof, for which the stipend 
is provided. 

(g) Amount of Stipend.— The amount of a sti- 
pend under an agreement under subsection (b), 
(c), or (f) shall be — 

(1) the stipend rate in effect for participants 
in the Armed Forces Health Professions Schol- 
arship Program under section 2121(d) of this 
title, if the participant has agreed to serve in 
the Selected Reserve; or 

(2) one-half of that rate, if the participant 
has agreed to serve in the Individual Ready 
Reserve. 

(Added Pub. L. 100-180, div. A, title VII, 
§ 711(a)(3), Dec. 4, 1987, 101 Stat. 1108, §2128; re- 
numbered §16201 and amended Pub. L. 103-337, 
div. A, title XVI, § 1663(c)(2), (5), Oct. 5, 1994, 108 
Stat. 3007, 3008; Pub. L. 104-106, div. A, title VII, 
§736, Feb. 10, 1996, 110 Stat. 383; Pub. L. 107-107, 
div. A, title V, §539, Dec. 28, 2001, 115 Stat. 1108; 
Pub. L. 109-163, div. A, title V, §515(b)(l)(WW), 
Jan. 6, 2006, 119 Stat. 3234; Pub. L. 110-417, [div. 
A], title VI, § 616(c), Oct. 14, 2008, 122 Stat. 4486; 
Pub. L. 111-84, div. A, title X, § 1073(c)(3), Oct. 28, 
2009, 123 Stat. 2474; Pub. L. 112-81, div. A, title V, 
§556, Dec. 31, 2011, 125 Stat. 1416.) 

Amendments 

2011— Subsecs. (b)(2)(A), (c)(2)(A), (d)(2)(A). Pub. L. 
112-81, §556(b)(l), substituted "subsection (g)" for "sub- 
section (f)". 

Subsec. (f). Pub. L. 112-81, § 556(a)(2), added subsec. (f). 
Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 112-81, § 556(a)(1), (b)(2), redesig- 
nated subsec. (f) as (g) and substituted "subsection (b), 
(c), or (f)" for "subsection (b) or (c)" in introductory 
provisions. 



2009— Subsec. (e)(2)(A). Pub. L. 111-84 made technical 
amendment to directory language of Pub. L. 110-417, 
§ 616(c). See 2008 Amendment note below. 

2008— Subsec. (e)(2)(A). Pub. L. 110-417, § 616(c), as 
amended by Pub. L. 111-84, substituted "monthly sti- 
pend in an amount not to exceed the stipend rate in ef- 
fect under section 2121(d) of this title" for "stipend of 
$100 per month". 

2006— Subsec. (d)(l)(B)(ii). Pub. L. 109-163 substituted 
"Navy Reserve" for "Naval Reserve". 

2001— Subsec. (a). Pub. L. 107-107, § 539(a), struck out 
"specialties critically needed in wartime" after "quali- 
fied in health professions" and substituted "training 
that leads to a degree in medicine or dentistry or train- 
ing in a health professions specialty that is critically 
needed in wartime" for "training in such specialties" 
and "health care education and training" for "training 
in certain health care specialties". 

Subsec. (b). Pub. L. 107-107, § 539(b)(2), added subsec. 
(b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 107-107, § 539(b)(1), (c)(1), redesig- 
nated subsec. (b) as (c) and inserted "Wartime" after 
"Critical" in heading. Former subsec. (c) redesignated 
(d). 

Subsec. (c)(1)(B). Pub. L. 107-107, § 539(c)(2), inserted 
"or has been appointed as a medical or dental officer in 
the Reserve of the armed force concerned" before semi- 
colon at end. 

Subsec. (c)(2)(A). Pub. L. 107-107, § 539(e), substituted 
"subsection (f)" for "subsection (e)". 

Subsec. (c)(2)(D). Pub. L. 107-107, § 539(d), substituted 
"one year in the Ready Reserve for each six months" 
for "two years in the Ready Reserve for each year". 

Subsec. (d). Pub. L. 107-107, § 539(b)(1), redesignated 
subsec. (c) as (d). Former subsec. (d) redesignated (e). 

Subsec. (d)(2)(A). Pub. L. 107-107, § 539(e), substituted 
"subsection (f)" for "subsection (e)". 

Subsec. (d)(2)(D). Pub. L. 107-107, § 539(d), substituted 
"one year in the Ready Reserve for each six months" 
for "two years in the Ready Reserve for each year". 

Subsecs. (e), (f). Pub. L. 107-107, § 539(b)(1), redesig- 
nated subsecs. (d) and (e) as (e) and (f), respectively. 

1996— Subsec. (b). Pub. L. 104-106, §736(1), inserted 
"and Dentists" in heading. 

Subsec. (b)(1)(A). Pub. L. 104-106, §736(2), inserted "or 
dental school" after "medical school". 

Subsec. (b)(1)(B). Pub. L. 104-106, §736(3), inserted "or 
dental officer" after "medical officer". 

Subsec. (b)(1)(C). Pub. L. 104-106, §736(4), substituted 
"physicians or dentists in a medical or dental spe- 
cialty" for "physicians in a medical specialty". 

Subsec. (b)(2)(B). Pub. L. 104-106, §736(3), inserted "or 
dental officer" after "medical officer". 

1994— Pub. L. 103-337, § 1663(c)(2), renumbered section 
2128 of this title as this section. 

Subsecs. (a), (b)(1), (c)(1), (d)(1). Pub. L. 103-337, 
§ 1663(c)(5), substituted "chapter" for "subchapter". 

Subsec. (f). Pub. L. 103-337, § 1663(c)(2), struck out sub- 
sec. (f) which defined "Individual Ready Reserve". 

Effective Date of 2009 Amendment 

Pub. L. 111-84, div. A, title X, § 1073(c), Oct. 28, 2009, 
123 Stat. 2474, provided that the amendment made by 
section 1073(c)(3) is effective as of Oct. 14, 2008, and as 
if included in Pub. L. 110-417 as enacted. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Payments for Period Prior to December 4, 1987 

Section 711(e)(2) of Pub. L. 100-180 provided that: "An 
agreement entered into by the Secretary of a military 
department under section 2128 [now 16201] of title 10, 
United States Code, as added by subsection (a), may 
not obligate the United States to make a payment for 
any period before the date of the enactment of this Act 
[Dec. 4, 1987]." 
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§ 16202. Reserve service: required active duty for 
training 

(a) Selected Reserve. — A person who is re- 
quired under an agreement under section 16201 of 
this title to serve in the Selected Reserve shall 
serve not less than 12 days of active duty for 
training each year during the period of service 
required by the agreement. 

(b) IRR Service. — A person who is required 
under an agreement under section 16201 of this 
title to serve in the Individual Ready Reserve 
shall serve — 

(1) not less than 30 days of initial active 
duty for training; and 

(2) not less than five days of active duty for 
training each year during the period of service 
required by the agreement. 

(Added Pub. L. 100-180, div. A, title VII, 
§ 711(a)(3), Dec. 4, 1987, 101 Stat. 1111, §2129; re- 
numbered §16202 and amended Pub. L. 103-337, 
div. A, title XVI, § 1663(c)(3), (6), Oct. 5, 1994, 108 
Stat. 3007, 3008.) 

Amendments 

1994— Pub. L. 103-337, § 1663(c)(3), renumbered section 
2129 of this title as this section. 

Subsecs. (a), (b). Pub. L. 103-337, § 1663(c)(6), sub- 
stituted "16201" for "2128". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 16203. Penalties and limitations 

(a) Failure to Complete Program of Train- 
ing. — (1) A member of the program who, under 
regulations prescribed by the Secretary of De- 
fense, is dropped from the program for defi- 
ciency in training, or for other reasons, shall be 
required, at the discretion of the Secretary con- 
cerned — 

(A) to perform one year of active duty for 
each year (or part thereof) for which such per- 
son was provided financial assistance under 
this section; or 

(B) to comply with the repayment provisions 
of section 303a(e) of title 37. 

(2) The Secretary of a military department, 
under regulations prescribed by the Secretary of 
Defense, may relieve a member participating in 
the program who is dropped from the program 
from any requirement that may be imposed 
under paragraph (1), but such relief shall not re- 
lieve him from any military obligation imposed 
by any other law. 

(b) Prohibitions op Duplicate Benefits.— Fi- 
nancial assistance may not be provided under 
this section to a member receiving financial as- 
sistance under section 2107 of this title. 

(Added Pub. L. 100-180, div. A, title VII, 
§ 711(a)(3), Dec. 4, 1987, 101 Stat. 1111, §2130; re- 
numbered §16203 and amended Pub. L. 103-337, 
div. A, title XVI, § 1663(c)(4), Oct. 5, 1994, 108 
Stat. 3008; Pub. L. 109-163, div. A, title VI, 
§687(c)(13), Jan. 6, 2006, 119 Stat. 3335.) 

Amendments 

2006— Subsec. (a)(1)(B). Pub. L. 109-163 amended sub- 
par. (B) generally. Prior to amendment, subpar. (B) 



read as follows: "to repay the United States an amount 
equal to the total amount paid to such person under 
the program." 

1994— Pub. L. 103-337, § 1663(c)(4), renumbered section 
2130 of this title as this section and substituted "Pen- 
alties and limitations" for "Penalties, limitations, and 
other administrative provisions" as section catchline. 

Subsec. (c). Pub. L. 103-337, § 1663(c)(4)(A), struck out 
subsec. (c) which related to regulations. See section 
16204 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

§ 16204. Regulations 

This chapter shall be administered under regu- 
lations prescribed by the Secretary of Defense. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1663(c)(1), Oct. 5, 1994, 108 Stat. 3007.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 2130(c) of this title, prior to amend- 
ment by Pub. L. 103-337, § 1663(c)(4)(A). 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

CHAPTER 1609— EDUCATION LOAN 
REPAYMENT PROGRAMS 

Sec. 

16301. Education loan repayment program: members 

of Selected Reserve. 

16302. Education loan repayment program: health 

professions officers serving in Selected Re- 
serve with wartime critical medical skill 
shortages. 

16303. Loan repayment program: chaplains serving 

in the Selected Reserve. 

Amendments 

2008— Pub. L. 110-181, div. A, title VI, § 672(c)(2), Jan. 
28, 2008, 122 Stat. 185, substituted "Education loan re- 
payment program: members of Selected Reserve" for 
"Education loan repayment program: enlisted members 
of Selected Reserve with critical specialties" in item 
16301. 

2006— Pub. L. 109-163, div. A, title VI, § 684(b), Jan. 6, 
2006, 119 Stat. 3325, added item 16303. 

§ 16301. Education loan repayment program: 
members of Selected Reserve 

(a)(1) Subject to the provisions of this section, 
the Secretary of Defense may repay — 

(A) any loan made, insured, or guaranteed 
under part B of title IV of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1071 et seq.); 

(B) any loan made under part D of such title 
(the William D. Ford Federal Direct Loan Pro- 
gram, 20 U.S.C. 1087a et seq.); 

(C) any loan made under part E of such title 
(20 U.S.C. 1087aa et seq.); or 
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(D) any loan incurred for educational pur- 
poses made by a lender that is — 

(i) an agency or instrumentality of a 
State; 

(ii) a financial or credit institution (in- 
cluding an insurance company) that is sub- 
ject to examination and supervision by an 
agency of the United States or any State; 

(iii) a pension fund approved by the Sec- 
retary for purposes of this section; or 

(iv) a nonprofit private entity designated 
by a State, regulated by that State, and ap- 
proved by the Secretary for purposes of this 
section. 

Repayment of any such loan shall be made on 
the basis of each complete year of service per- 
formed by the borrower. 

(2) The Secretary of Defense may repay loans 
described in paragraph (1) in the case of any per- 
son for service performed as a member of the Se- 
lected Reserve of the Ready Reserve of an armed 
force in a reserve component and in an officer 
program or military specialty specified by the 
Secretary of Defense. The Secretary may repay 
such a loan only if the person to whom the loan 
was made performed such service after the loan 
was made. 

(b) The portion or amount of a loan that may 
be repaid under subsection (a) is 15 percent or 
$500, whichever is greater, for each year of serv- 
ice, plus the amount of any interest that may 
accrue during the current year. 

(c) If a portion of a loan is repaid under this 
section for any year, interest on the remainder 
of the loan shall accrue and be paid in the same 
manner as is otherwise required. For the pur- 
poses of this section, any interest that has ac- 
crued on the loan for periods before the current 
year shall be considered as within the total loan 
amount that shall be repaid. 

(d) Nothing in this section shall be construed 
to authorize refunding any repayment of a loan. 

(e) A person who transfers from service mak- 
ing the person eligible for repayment of loans 
under this section (as described in subsection 
(a)(2)) to service making the person eligible for 
repayment of loans under section 2171 of this 
title (as described in subsection (a)(2) of that 
section) during a year shall be eligible to have 
repaid a portion of such loan determined by giv- 
ing appropriate fractional credit for each por- 
tion of the year so served, in accordance with 
regulations of the Secretary concerned. 

(f) The Secretary of Defense shall, by regula- 
tion, prescribe a schedule for the allocation of 
funds made available to carry out the provisions 
of this section and section 2171 of this title dur- 
ing any year for which funds are not sufficient 
to pay the sum of the amounts eligible for re- 
payment under subsection (a) and section 2171(a) 
of this title. 

(g) The Secretary of Homeland Security may 
repay loans described in subsection (a)(1) and 
otherwise administer this section in the case of 
members of the Selected Reserve of the Coast 
Guard Reserve when the Coast Guard is not op- 
erating as a service in the Navy. 

(h) Except a person described in subsection (e) 
who transfers to service making the person eli- 
gible for repayment of loans under section 2171 
of this title, a member of the armed forces who 



fails to complete the period of service required 
to qualify for loan repayment under this section 
shall be subject to the repayment provisions of 
section 303a(e) of title 37. 

(i) The Secretary of Defense may prescribe, by 
regulations, procedures for implementing this 
section, including standards for qualified loans 
and authorized payees and other terms and con- 
ditions for making loan repayments. Such regu- 
lations may include exceptions that would allow 
for the payment as a lump sum of any loan re- 
payment due to a member under a written 
agreement that existed at the time of a mem- 
ber's death or disability. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1663(d)(1), Oct. 5, 1994, 108 Stat. 3008; amended 
Pub. L. 104-106, div. A, title X, § 1079(b), Feb. 10, 
1996, 110 Stat. 451; Pub. L. 106-65, div. A, title VI, 
§676, Oct. 5, 1999, 113 Stat. 676; Pub. L. 107-296, 
title XVII, § 1704(b)(1), Nov. 25, 2002, 116 Stat. 
2314; Pub. L. 108-136, div. A, title V, §534, Nov. 24, 
2003, 117 Stat. 1474; Pub. L. 108-375, div. A, title 
V, §526, Oct. 28, 2004, 118 Stat. 1890; Pub. L. 
110-181, div. A, title VI, §672(a)-(c)(l), Jan. 28, 
2008, 122 Stat. 184, 185; Pub. L. 111-383, div. A, 
title V, § 552(b), Jan. 7, 2011, 124 Stat. 4220.) 

References in Text 

The Higher Education Act of 1965, referred to in sub- 
sec. (a)(1), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219, 
as amended. Parts B, D, and B of title IV of the Act are 
classified to parts B (§1071 et seq.), C (§ 1087a et seq.), 
and D (§1087aa et seq.), respectively, of subchapter IV 
of chapter 28 of Title 20, Education. For complete clas- 
sification of this Act to the Code, see Short Title note 
set out under section 1001 of Title 20 and Tables. 

Amendments 

2011— Subsecs. (h), (i). Pub. L. 111-383 added subsecs. 
(h) and (i). 

2008— Pub. L. 110-181, § 672(c)(1), substituted "Edu- 
cation loan repayment program: members of Selected 
Reserve" for "Education loan repayment program: en- 
listed members of Selected Reserve with critical spe- 
cialties" in section catchline. 

Subsec. (a)(1)(D). Pub. L. 110-181, § 672(a), added sub- 
par. (D). 

Subsec. (a)(2). Pub. L. 110-181, § 672(b)(1), substituted 
"The Secretary" for "Except as provided in paragraph 
(3), the Secretary" and "a member of the Selected Re- 
serve of the Ready Reserve of an armed force in a re- 
serve component and in an officer program or military 
specialty" for "an enlisted member of the Selected Re- 
serve of the Ready Reserve of an armed force in a re- 
serve component and military specialty". 

Subsec. (a)(3). Pub. L. 110-181, § 672(b)(2), struck out 
par. (3) which read as follows: "In the case of a commit- 
ment made by the Secretary of Defense after the date 
of the enactment of this paragraph to repay a loan 
under paragraph (1) conditioned upon the performance 
by the borrower of service as an enlisted member under 
paragraph (2), the Secretary may repay the loan for 
service performed by the borrower as an officer (rather 
than as an enlisted member) in the case of a borrower 
who, after such commitment is entered into and while 
performing service as an enlisted member, accepts an 
appointment or commission as a warrant officer or 
commissioned officer of the Selected Reserve." 

2004— Subsec. (a)(2). Pub. L. 108-375, §526(1), sub- 
stituted "Except as provided in paragraph (3), the Sec- 
retary of Defense may repay loans" for "The Secretary 
may repay loans". 

Subsec. (a)(3). Pub. L. 108-375, §526(2), added par. (3). 

2003— Subsec. (b). Pub. L. 108-136, §534(1), inserted be- 
fore period at end ", plus the amount of any interest 
that may accrue during the current year". 
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Subsec. (c). Pub. L. 108-136, §534(2), inserted last sen- 
tence. 

2002— Subsec. (g). Pub. L. 107-296 substituted "of 
Homeland Security" for "of Transportation". 

1999— Subsec. (g). Pub. L. 106-65 added subsec. (g). 

1996— Subsec. (a)(1). Pub. L. 104-106 struck out "or" at 
end of subpar. (A), added subpar. (B), and redesignated 
former subpar. (B) as (C). 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Section effective Dec. 1, 1994, except as otherwise pro- 
vided, see section 1691 of Pub. L. 103-337, set out as a 
note under section 10001 of this title. 

§ 16302. Education loan repayment program: 
health professions officers serving in Se- 
lected Reserve with wartime critical medical 
skill shortages 

(a) Under regulations prescribed by the Sec- 
retary of Defense and subject to the other provi- 
sions of this section, the Secretary concerned 
may repay — 

(1) a loan made, insured, or guaranteed 
under part B of title IV of the Higher Edu- 
cation Act of 1965 (20 U.S.C. 1071 et seq.); 

(2) any loan made under part D of such title 
(the William D. Ford Federal Direct Loan Pro- 
gram, 20 U.S.C. 1087a et seq.); or 

(3) a loan made under part E of such title (20 
U.S.C. 1087aa et seq.) after October 1, 1975; 

(4) a health professions education loan made 
or insured under part A of title VII of the Pub- 
lic Health Service Act (42 U.S.C. 292 et seq.) or 
under part B of title VIII of such Act (42 U.S.C. 
297 et seq.); and 

(5) a loan made, insured, or guaranteed 
through a recognized financial or educational 
institution if that loan was used to finance 
education regarding a basic professional quali- 
fying degree (as determined under regulations 
prescribed by the Secretary of Defense) or 
graduate education in a health profession that 
the Secretary of Defense determines to be 
critically needed in order to meet identified 
wartime combat medical skill shortages. 

(b) The Secretary concerned may repay loans 
described in subsection (a) only in the case of a 
person who — 

(1) performs satisfactory service as an officer 
in the Selected Reserve of an armed force; and 

(2) possesses professional qualifications, or is 
enrolled in a program of education leading to 
professional qualifications, in a health profes- 
sion that the Secretary of Defense has deter- 
mined to be needed critically in order to meet 
identified wartime combat medical skill short- 
ages. 

(c) (1) The amount of any repayment of a loan 
made under this section on behalf of any person 
shall be determined on the basis of each com- 
plete year of service that is described in sub- 
section (b)(1) and performed by the person after 
the date on which the loan was made. 

(2) The annual maximum amount of a loan 
that may be repaid under this section shall be 



the same as the maximum amount in effect for 
the same year under subsection (e)(2) of section 
2173 of this title for the education loan repay- 
ment program under such section. 

(d) The authority provided in this section 
shall apply only in the case of a person first ap- 
pointed as a commissioned officer on or before 
December 31, 2012. 

(Added Pub. L. 99-145, title VI, § 671(a)(1), Nov. 8, 
1985, 99 Stat. 662, §2172; amended Pub. L. 100-180, 
div. A, title VII, §713, Dec. 4, 1987, 101 Stat. 1112; 
Pub. L. 101-189, div. A, title VII, §701(a)-(c), Nov. 
29, 1989, 103 Stat. 1467; Pub. L. 102-484, div. A, 
title VI, § 612(f), Oct. 23, 1992, 106 Stat. 2421; Pub. 
L. 103-160, div. A, title VI, § 613(f), Nov. 30, 1993, 
107 Stat. 1681; renumbered §16302 and amended 
Pub. L. 103-337, div. A, title VI, § 613(e), title X, 
§ 1070(a)(9), title XVI, § 1663(d)(2), Oct. 5, 1994, 108 
Stat. 2783, 2855, 3009; Pub. L. 104-106, div. A, title 
VI, § 613(h), title X, § 1079(c), Feb. 10, 1996, 110 
Stat. 360, 452; Pub. L. 104-201, div. A, title VI, 
§ 613(g), Sept. 23, 1996, 110 Stat. 2544; Pub. L. 
105-85, div. A, title VI, § 611(h), Nov. 18, 1997, 111 
Stat. 1785; Pub. L. 105-261, div. A, title VI, 
§§ 611(h), 654, Oct. 17, 1998, 112 Stat. 2039, 2052; 
Pub. L. 106-65, div. A, title VI, § 611(h), Oct. 5, 
1999, 113 Stat. 650; Pub. L. 106-398, §1 [[div. A], 
title VI, § 621(h)], Oct. 30, 2000, 114 Stat. 1654, 
1654A-151; Pub. L. 107-107, div. A, title VI, 
§ 611(h), Dec. 28, 2001, 115 Stat. 1135; Pub. L. 

107- 314, div. A, title VI, § 612(b), Dec. 2, 2002, 116 
Stat. 2567; Pub. L. 108-136, div. A, title VI, 
§ 612(b), Nov. 24, 2003, 117 Stat. 1501; Pub. L. 

108- 375, div. A, title VI, §§ 612(b), 662, Oct. 28, 2004, 
118 Stat. 1947, 1974; Pub. L. 109-163, div. A, title 
VI, § 622(b), Jan. 6, 2006, 119 Stat. 3294; Pub. L. 

109- 364, div. A, title VI, § 612(b), Oct. 17, 2006, 120 
Stat. 2248; Pub. L. 110-181, div. A, title VI, 
§ 612(b), Jan. 28, 2008, 122 Stat. 148; Pub. L. 

110- 417, [div. A], title V, §547, title VI, § 612(b), 
Oct. 14, 2008, 122 Stat. 4466, 4484; Pub. L. 111-84, 
div. A, title VI, § 612(a)(2), Oct. 28, 2009, 123 Stat. 
2353; Pub. L. 111-383, div. A, title VI, § 612(a)(2), 
Jan. 7, 2011, 124 Stat. 4236; Pub. L. 112-81, div. A, 
title VI, § 612(a)(2), Dec. 31, 2011, 125 Stat. 1449.) 

References in Text 

The Higher Education Act of 1965, referred to in sub- 
sec. (a)(1) to (3), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 
1219, as amended. Parts B, D, and E of title IV of the 
Act are classified to parts B (§1071 et seq.), C (§ 1087a et 
seq.), and D (§1087aa et seq.), respectively, of sub- 
chapter IV of chapter 28 of Title 20, Education. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1001 of Title 20 
and Tables. 

The Public Health Service Act, referred to in subsec. 
(a)(4), is act July 1, 1944, ch. 373, 58 Stat. 682, as amend- 
ed. Part A of title VII of the Act is classified generally 
to part A (§292 et seq.) of subchapter V of chapter 6A 
of Title 42, The Public Health and Welfare. Part B of 
title VIII of the Act is classified generally to part B 
(§297 et seq.) of subchapter VI of chapter 6A of Title 42. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 201 of Title 42 
and Tables. 

Amendments 

2011 — Subsec. (d). Pub. L. 112-81 substituted "Decem- 
ber 31, 2012" for "December 31, 2011". 

Pub. L. 111-383 substituted "December 31, 2011" for 
"December 31, 2010". 

2009— Subsec. (d). Pub. L. 111-84 substituted "Decem- 
ber 31, 2010" for "December 31, 2009". 
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2008— Subsec. (c)(2), (3). Pub. L. 110-417, §547, added 
par. (2) and struck out former pars. (2) and (3) which 
read as follows: 

"(2) Subject to paragraph (3), the amount of a loan 
that may be repaid under this section on behalf of any 
person may not exceed $20,000 for each year of service 
described in paragraph (1). 

"(3) The total amount that may be repaid on behalf 
of any person under this section may not exceed 
$50,000." 

Subsec. (d). Pub. L. 110-417, § 612(b), substituted "on 
or before December 31, 2009" for "before January 1, 
2009". 

Pub. L. 110-181 substituted "January 1, 2009" for 
"January 1, 2008". 

2006— Subsec. (d). Pub. L. 109-364 substituted "Janu- 
ary 1, 2008" for "January 1, 2007". 

Pub. L. 109-163 substituted "January 1, 2007" for 
"January 1, 2006". 

2004— Subsec. (a)(5). Pub. L. 108-375, §662, inserted "a 
basic professional qualifying degree (as determined 
under regulations prescribed by the Secretary of De- 
fense) or graduate education in" after "regarding". 

Subsec. (d). Pub. L. 108-375, § 612(b), substituted "Jan- 
uary 1, 2006" for "January 1, 2005". 

2003— Subsec. (d). Pub. L. 108-136 substituted "Janu- 
ary 1, 2005" for "January 1, 2004". 

2002— Subsec. (d). Pub. L. 107-314 substituted "Janu- 
ary 1, 2004" for "January 1, 2003". 

2001— Subsec. (d). Pub. L. 107-107 substituted "Janu- 
ary 1, 2003" for "January 1, 2002". 

2000— Subsec. (d). Pub. L. 106-398 substituted "Janu- 
ary 1, 2002" for "January 1, 2001". 

1999— Subsec. (d). Pub. L. 106-65 substituted "January 
1, 2001" for "January 1, 2000". 

1998— Subsec. (b)(2). Pub. L. 105-261, § 654(a), inserted 
", or is enrolled in a program of education leading to 
professional qualifications," after "possesses profes- 
sional qualifications". 

Subsec. (c)(2). Pub. L. 105-261, § 654(b)(1), substituted 
"$20,000" for "$3,000". 

Subsec. (c)(3). Pub. L. 105-261, §654(b)(2), substituted 
"$50,000" for "$20,000". 

Subsec. (d). Pub. L. 105-261, §611(h), substituted "Jan- 
uary 1, 2000" for "October 1, 1999". 

1997— Subsec. (d). Pub. L. 105-85 substituted "October 
1, 1999" for "October 1, 1998". 

1996— Subsec. (a)(2) to (5). Pub. L. 104-106, § 1079(c), 
added par. (2) and redesignated former pars. (2) to (4) as 
(3) to (5), respectively. 

Subsec. (d). Pub. L. 104-201 substituted "October 1, 
1998" for "October 1, 1997". 

Pub. L. 104-106, §613(h), substituted "October 1, 1997" 
for "October 1, 1996". 

1994— Pub. L. 103-337, § 1663(d)(2), renumbered section 
2172 of this title as this section and substituted "Edu- 
cation loan repayment program: health professions of- 
ficers serving in Selected Reserve with wartime critical 
medical skill shortages" for "Education loans for cer- 
tain health professionals who serve in the Selected Re- 
serve" as section catchline. 

Subsec. (a)(3). Pub. L. 103-337, § 1070(a)(9), substituted 
"health professions education loan" for "health edu- 
cation assistance loan", "part A" for "part C", and "42 
U.S.C. 292" for "42 U.S.C. 294". 

Subsec. (d). Pub. L. 103-337, § 613(e), substituted "Oc- 
tober 1, 1996" for "October 1, 1995". 

1993— Subsec. (d). Pub. L. 103-160 substituted "October 
1, 1995" for "October 1, 1993". 

1992— Subsec. (d). Pub. L. 102-484 substituted "October 
1, 1993" for "October 1, 1992". 

1989— Subsec. (a)(1). Pub. L. 101-189, § 701(c)(1), struck 
out "a portion of" before "a loan made". 

Subsec. (a)(4). Pub. L. 101-189, § 701(a), added par. (4). 

Subsec. (c)(2). Pub. L. 101-189, § 701(c)(2), substituted 
"amount of" for "portion of". 

Subsec. (d). Pub. L. 101-189, §701(b), substituted "Oc- 
tober 1, 1992" for "October 1, 1990". 

1987— Subsec. (a)(3). Pub. L. 100-180, § 713(a), inserted 
"or under part B of title VIII of such Act (42 U.S.C. 297 
et seq.)". 



Subsec. (d). Pub. L. 100-180, § 713(b), substituted "Oc- 
tober 1, 1990" for "October 1, 1988". 

Effective Date of 2008 Amendment 

Amendment by Pub. L. 110-181 effective as of Dec. 31, 
2007, and subject to various special provisions, see sec- 
tion 610 of Pub. L. 110-181, set out as a Correction of 
Lapsed Authorities for Payment of Bonuses, Special 
Pays, and Similar Benefits for Members of the Uni- 
formed Services note under section 2130a of this title. 

Effective Date of 1994 Amendment 

Amendment by section 1663(d)(2) of Pub. L. 103-337 ef- 
fective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date 

Section 671(b)(2) of Pub. L. 99-145 provided that: "The 
authority provided under section 2172 [now 16302] of 
title 10, United States Code, as added by subsection (a), 
shall apply only — 

"(A) in the case of a person who is first appointed 
as a commissioned officer of an Armed Force after 
September 30, 1985; and 

"(B) with respect to service performed after that 
date." 

§ 16303. Loan repayment program: chaplains 
serving in the Selected Reserve 

(a) Authority to Repay Education Loans.— 
For purposes of maintaining adequate numbers 
of chaplains in the Selected Reserve, the Sec- 
retary concerned may repay a loan that was ob- 
tained by a person who — 

(1) satisfies the requirements for accession- 
ing and commissioning of chaplains, as pre- 
scribed in regulations; 

(2) holds, or is fully qualified for, an appoint- 
ment as a chaplain in a reserve component of 
an armed force; and 

(3) signs a written agreement with the Sec- 
retary concerned to serve not less than three 
years in the Selected Reserve. 

(b) Exception for Chaplain Candidate Pro- 
gram. — A person accessioned into the Chaplain 
Candidate Program is not eligible for the repay- 
ment of a loan under subsection (a). 

(c) Loan Repayment Process; Maximum 
Amount. — (1) Subject to paragraph (2), the re- 
payment of a loan under subsection (a) may con- 
sist of the payment of the principal, interest, 
and related expenses of the loan. 

(2) The amount of any repayment of a loan 
made under subsection (a) on behalf of a person 
may not exceed $20,000 for each three year pe- 
riod of obligated service that the person agrees 
to serve in an agreement described in subsection 
(a)(3). Of such amount, not more than an 
amount equal to 50 percent of such amount may 
be paid before the completion by the person of 
the first year of obligated service pursuant to 
the agreement. The balance of such amount 
shall be payable at such time or times as are 
prescribed in regulations. 

(d) Effect of Failure to Complete Obliga- 
tion. — A person on whose behalf a loan is repaid 
under subsection (a) who fails to commence or 
complete the period of obligated service speci- 
fied in the agreement described in subsection 
(a)(3) shall be subject to the repayment provi- 
sions of section 303a(e) of title 37. 

(e) Regulations.— The Secretary of Defense 
shall prescribe regulations to carry out this sec- 
tion. 
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(Added and amended Pub. L. 109-163, div. A, title 
VI, §§ 684(a), 687(c)(14), Jan. 6, 2006, 119 Stat. 3324, 
3335.) 

Amendments 

2006— Subsec. (d). Pub. L. 109-163, §687(o)(14), added 
subsec. (d) and struck out heading and text of former 
subsec. (d). Text read as follows: "If a person on whose 
behalf a loan is repaid under subsection (a) fails to 
commence or complete the period of obligated service 
specified in the agreement described in subsection 
(a)(3), the Secretary concerned may require the person 
to pay the United States an amount equal to the 
amount of the loan repayments made on behalf of the 
person in connection with the agreement." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

CHAPTER 1611— OTHER EDUCATIONAL 
ASSISTANCE PROGRAMS 

Sec. 

16401. Marine Corps Platoon Leaders Class: college 
tuition assistance program. 

Amendments 

2000— Pub. L. 106-398, §1 [[div. A], title V, §533(g)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-112, substituted 
"Class: college tuition assistance program" for "Class 
program: officer candidates pursuing degrees" in item 
16401. 

§ 16401. Marine Corps Platoon Leaders Class: col- 
lege tuition assistance program 

(a) Authority. — The Secretary of the Navy 
may provide financial assistance to an eligible 
member of the Marine Corps Reserve for ex- 
penses of the member while the member is pur- 
suing on a full-time basis at an Institution of 
higher education a program of education ap- 
proved by the Secretary that leads to — 

(1) a baccalaureate degree in less than five 
academic years; or 

(2) a doctor of jurisprudence or bachelor of 
laws degree in not more than four academic 
years. 

(b) Eligibility. — (1) To be eligible for financial 
assistance under this section, a member of the 
Marine Corps Reserve must — 

(A) be a member of the Marine Corps Pla- 
toon Leaders Class program and have success- 
fully completed one six-week (or longer) incre- 
ment of military training required under that 
program; 

(B) be enrolled on a full-time basis in a pro- 
gram of education referred to in subsection (a) 
at any institution of higher education; and 

(C) enter into a written agreement with the 
Secretary described in paragraph (2). 

(2) A written agreement referred to in para- 
graph (1)(C) is an agreement between the mem- 
ber and the Secretary in which the member 
agrees — 

(A) to accept an appointment as a commis- 
sioned officer in the Marine Corps, if tendered 
by the President; 

(B) to serve on active duty for at least five 
years; and 



(C) under such terms and conditions as shall 
be prescribed by the Secretary, to serve in the 
Marine Corps Reserve until the eighth anni- 
versary of the date of the appointment. 

(c) Covered Expenses.— Expenses for which fi- 
nancial assistance may be provided under this 
section are — 

(1) tuition and fees charged by the institu- 
tion of higher education involved; 

(2) the cost of books; and 

(3) in the case of a program of education 
leading to a baccalaureate degree, laboratory 
expenses. 

(d) Amount. — The amount of financial assist- 
ance provided to a member under this section 
shall be prescribed by the Secretary, but may 
not exceed $5,200 for any academic year. 

(e) Limitations. — (1) Financial assistance may 
be provided to a member under this section only 
for three consecutive academic years. 

(2) Not more than 1,200 members may partici- 
pate in the financial assistance program under 
this section in any academic year. 

(f) Failure To Complete Program. — (1) An en- 
listed member who receives financial assistance 
under this section may be ordered to active duty 
in the Marine Corps by the Secretary to serve in 
an appropriate enlisted grade for such period as 
the Secretary prescribes, but not for more than 
four years, and an officer who receives financial 
assistance under this section shall be subject to 
the repayment provisions of section 303a(e) of 
title 37, if the member — 

(A) completes the military and academic re- 
quirements of the Marine Corps Platoon Lead- 
ers Class program and refuses to accept an ap- 
pointment as a commissioned officer in the 
Marine Corps when offered or, if already a 
commissioned officer in the Marine Corps, re- 
fuses to accept an assignment on active duty 
when offered; 

(B) fails to complete the military or aca- 
demic requirements of the Marine Corps Pla- 
toon Leaders Class program; or 

(C) is disenrolled from the Marine Corps Pla- 
toon Leaders Class program for failure to 
maintain eligibility for an original appoint- 
ment as a commissioned officer under section 
532 of this title. 

(2) Any requirement to repay any portion of fi- 
nancial assistance received under this section 
shall be administered under the regulations is- 
sued under section 303a(e) of title 37. The Sec- 
retary of the Navy may waive the requirements 
of paragraph (1) in the case of a person who — 

(A) becomes unqualified to serve on active 
duty as an officer due to a circumstance not 
within the control of the person; 

(B) is not physically qualified for appoint- 
ment under section 532 of this title and later 
is determined by the Secretary of the Navy 
under section 505 of this title to be unqualified 
for service as an enlisted member of the Ma- 
rine Corps due to a physical or medical condi- 
tion that was not the result of misconduct or 
grossly negligent conduct; or 

(C) fails to complete the military or aca- 
demic requirements of the Marine Corps Pla- 
toon Leaders Class program due to a circum- 
stance not within the control of the person. 
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(g) Institution of Higher Education De- 
fined. — In this section, the term "institution of 
higher education" has the meaning given that 
term in section 101 of the Higher Education Act 
of 1965 (20 U.S.C. 1001). 

(Added Pub. L. 106-65, div. A, title V, § 551(a)(1), 
Oct. 5, 1999, 113 Stat. 612; amended Pub. L. 
106-398, §1 [[div. A], title V, §533(a)-(d), (f)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-110, 1654A-111; Pub. 
L. 109-163, div. A, title VI, §687(c)(15), Jan. 6, 
2006, 119 Stat. 3336.) 

Amendments 

2006— Subsec. (f)(1). Pub. L. 109-163, §687(c)(15)(A), sub- 
stituted "shall be subject to the repayment provisions 
of section 303a(e) of title 37" for "may be required to 
repay the full amount of financial assistance" in intro- 
ductory provisions. 

Subsec. (f)(2). Pub. L. 109-163, §687(c)(15)(B), inserted 
"Any requirement to repay any portion of financial as- 
sistance received under this section shall be adminis- 
tered under the regulations issued under section 303a(e) 
of title 37." before "The Secretary of the Navy may 
waive" in introductory provisions. 

2000— Pub. L. 106-398, §1 [[div. A], title V, § 533(f)(1)], 
substituted "Class: college tuition assistance program" 
for "Class program: officer candidates pursuing de- 
grees" in section catchline. 

Subsec. (a). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(a)(1), (f)(2)], struck out "for Financial Assistance 
Program" after "Authority" in heading and "enlisted" 
after "an eligible" in introductory provisions. 

Subsec. (a)(2). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(c)], substituted "four" for "three". 

Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(a)(2)(A)], substituted "a member" for "an enlisted 
member" in introductory provisions. 

Subsec. (b)(1)(A). Pub. L. 106-398, §1 [[div. A], title V, 
§533(a)(2)(B)], substituted "a member of" for "an officer 
candidate in". 

Subsec. (b)(1)(B). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(b)(1)(A), (B)], redesignated subpar. (C) as (B) and 
struck out former subpar. (B) which read as follows: 
"meet the applicable age requirement specified in para- 
graph (2);". 

Subsec. (b)(1)(C), (D). Pub. L. 106-398, §1 [[div. A], title 
V, § 533(b)(1)(B), (C)], redesignated subpar. (D) as (C) and 
substituted "paragraph (2)" for "paragraph (3)". 

Subsec. (b)(2), (3). Pub. L. 106-398, §1 [[div. A], title V, 
§533(b)(2)-(4)], redesignated par. (3) as (2), substituted 
"paragraph (1)(C)" for "paragraph (1)(D)" in introduc- 
tory provisions, and struck out former par. (2) which 
read as follows: 

"(2)(A) In the case of a member pursuing a bacca- 
laureate degree, the member meets the age require- 
ments of this paragraph if the member will be under 27 
years of age on June 30 of the calendar year in which 
the member is projected to be eligible for appointment 
as a commissioned officer in the Marine Corps through 
the Marine Corps Platoon Leaders Class program, ex- 
cept that if the member has served on active duty, the 
member may, on such date, be any age under 30 years 
that exceeds 27 years by a number of months that is not 
more than the number of months that the member 
served on active duty. 

"(B) In the case of a member pursuing a doctor of ju- 
risprudence or bachelor of laws degree, the member 
meets the age requirements of this paragraph if the 
member will be under 31 years of age on June 30 of the 
calendar year in which the member is projected to be 
eligible for appointment as a commissioned officer in 
the Marine Corps through the Marine Corps Platoon 
Leaders Class program, except that if the member has 
served on active duty, the member may, on such date, 
be any age under 35 years that exceeds 31 years by a 
number of months that is not more than the number of 
months that the member served on active duty." 

Subsec. (f)(1). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(d)(1)(A), (B)], in introductory provisions, sub- 



stituted "An enlisted member who" for "A member 
who" and inserted "and an officer who receives finan- 
cial assistance under this section may be required to 
repay the full amount of financial assistance," after 
"for more than four years,". 

Subsec. (f)(1)(A). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(d)(1)(C)], inserted "or, if already a commissioned 
officer in the Marine Corps, refuses to accept an assign- 
ment on active duty when offered" after "when of- 
fered". 

Subsec. (f)(2). Pub. L. 106-398, §1 [[div. A], title V, 
§ 533(d)(2)], added par. (2) and struck out former par. (2) 
which read as follows: "The Secretary of the Navy may 
waive the obligated service under paragraph (1) of a 
person who is not physically qualified for appointment 
under section 532 of this title and later is determined 
by the Secretary of the Navy under section 505 of this 
title to be unqualified for service as an enlisted mem- 
ber of the Marine Corps due to a physical or medical 
condition that was not the result of misconduct or 
grossly negligent conduct." 

Savings Provision 

For savings provision relating to payment or repay- 
ment of any bonus, incentive pay, special pay, or simi- 
lar pay obligated to be paid before Apr. 1, 2006, under a 
provision of this section amended by section 687(c) of 
Pub. L. 109-163, see section 687(f) of Pub. L. 109-163, set 
out as a note under section 510 of this title. 

Transition Provision 

Pub. L. 106-65, div. A, title V, § 551(d), Oct. 5, 1999, 113 
Stat. 614, provided that: 

"(1) An enlisted member of the Marine Corps Reserve 
selected for training as an officer candidate under sec- 
tion 12209 of title 10, United States Code, before imple- 
mentation of a financial assistance program under sec- 
tion 16401 of such title (as added by subsection (a)) may, 
upon application, participate in the financial assist- 
ance program established under section 16401 of such 
title (as added by subsection (a)) if the member — 

"(A) is eligible for financial assistance under such 

section 16401; 

"(B) submits a request for the financial assistance 
to the Secretary of the Navy not later than 180 days 
after the date on which the Secretary establishes the 
financial assistance program; and 

"(C) enters into a written agreement described in 
subsection (b)(3) of such section. 

"(2) Section 205(f) of title 37, United States Code, as 
added by subsection (c), applies to a member referred to 
in paragraph (1)." 

PART V— SERVICE, SUPPLY, AND 
PROCUREMENT 

Chap. Sec. 

1801. Issue of Serviceable Material to Re- 
serve Components. [No present sec- 
tions] 

1803. Facilities for Reserve Components 18231 

1805. Miscellaneous Provisions 18501 

CHAPTER 1801— ISSUE OF SERVICEABLE 
MATERIAL TO RESERVE COMPONENTS 

[No present sections] 

CHAPTER 1803— FACILITIES FOR RESERVE 
COMPONENTS 

Sec. 

18231. Purpose. 

18232. Definitions. 

18233. Acquisition. 

18233a. Notice and wait requirements for certain 
projects. 

18233b. Authority to carry out small projects with 
operation and maintenance funds. 
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Sec. 

18234. Location and use. 

18235. Administration; other use permitted by Sec- 

retary. 

18236. Contributions to States; other use permitted 

by States. 

18237. Supervision of construction: compliance with 

State law. 

18238. Army National Guard of United States; Air 

National Guard of United States: limitation 
on relocation of units. 

18239. Waiver of certain restrictions. 

18240. Acquisition of facilities by exchange. 

Amendments 

2004— Pub. L. 108-375, div. B, title XXVIII, §§ 2808(c), 
2809(a)(2), Oct. 28, 2004, 118 Stat. 2125, 2127, substituted 
"Notice and wait requirements for certain projects" for 
"Limitation on certain projects; authority to carry out 
small projects with operation and maintenance funds" 
in item 18233a and added Items 18233b and 18240. 

1994— Pub. L. 103-337, div. A, title XVI, § 1664(b)(1), (3), 
Oct. 5, 1994, 108 Stat. 3010, renumbered chapter 133 as 
this chapter and renumbered items 2231 to 2239 as items 
18231 to 18239, respectively. 

1982— Pub. L. 97-214, § 3(b)(2), (c)(2), July 12, 1982, 96 
Stat. 169, 170, substituted "Limitation on certain 
projects; authority to carry out small projects with op- 
eration and maintenance funds" for "Limitation" in 
item 2233a, and added item 2239. 

1958— Pub. L. 85-861, §1(42), Sept. 2, 1958, 72 Stat. 1457, 
inserted ": compliance with State law" in item 2237. 

Pub. L. 85-685, title VI, §601(4), Aug. 20, 1958, 72 Stat. 
665, added item 2233a. 

§ 18231. Purpose 

The purpose of this chapter is to provide for — 

(1) the acquisition, by purchase, lease, trans- 
fer, construction, expansion, rehabilitation, or 
conversion of facilities necessary for the prop- 
er development, training, operation, and main- 
tenance of the reserve components of the 
armed forces, including troop housing and 
messing facilities; 

(2) the joint use of those facilities by units 
of two or more of those reserve components, to 
the greatest practicable extent for efficiency 
and economy; 

(3) the use of those facilities, in time of war 
or national emergency, by those units and 
other units of the armed forces, to the great- 
est practicable extent for efficiency and econ- 
omy; and 

(4) any other use of those facilities by the 
United States, in time of war or national 
emergency, to the greatest practicable extent 
for efficiency and economy. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 120, §2231; Pub. 
L. 85-215, §1, Aug. 29, 1957, 71 Stat. 489; renum- 
bered §18231, Pub. L. 103-337, div. A, title XVI, 
§ 1664(b)(2), Oct. 5, 1994, 108 Stat. 3010.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2231 


50:881. 


Sept. 11, 1950, ch. 945. §2, 
64 Stat. 829. 





In clause (1), the words "units of" are omitted as sur- 
plusage. 

In clause (4), the words "United States" are sub- 
stituted for the words "Federal Government". 



Amendments 

1994— Pub. L. 103-337 renumbered section 2231 of this 
title as this section. 



1957— Par. (1). Pub. L. 85-215 included troop housing 
and messing facilities. 

§ 18232. Definitions 

In this chapter: 

(1) The term "State" means any of the 
States of the United States, the District of Co- 
lumbia, the Commonwealth of Puerto Rico, 
and each territory and possession of the 
United States and includes political subdivi- 
sions and military units thereof and tax-sup- 
ported agencies therein. 

(2) The term "facility" includes any (A) in- 
terest in land, (B) armory, readiness center, or 
other structure, and (C) storage or other facil- 
ity normally needed for the administration 
and training of any unit of the reserve compo- 
nents of the armed forces. 

(3) The terms "armory" and "readiness cen- 
ter" mean a structure that houses one or more 
units of a reserve component and is used for 
training and administering those units. Such 
terms include a structure that is appurtenant 
to such a structure and houses equipment used 
for that training and administration. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 121, §2232; Pub. 
L. 85-861, §1(36), Sept. 2, 1958, 72 Stat. 1456; Pub. 
L. 97-214, § 3(d)(1), July 12, 1982, 96 Stat. 170; Pub. 
L. 100-26, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; re- 
numbered §18232, Pub. L. 103-337, div. A, title 
XVI, § 1664(b)(2), Oct. 5, 1994, 108 Stat. 3010; Pub. 
L. 106-398, §1 [div. B, title XXVIII, § 2807(a), 
(b)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-415.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2232 


50:886. 


Sept. 11. 1950. ch. 945, §7. 
64 Stat. 831. 





Clause (1) is substituted for 50:886(b). The words "(2) 
Puerto Rico; and (3) the District of Columbia" are 
omitted, since they are specifically included, where ap- 
plicable, in the revised chapter. The words "together 
with any improvement thereto" and "of the United 
States" are omitted as surplusage. 50:886(c) is omitted, 
since the reserve components of the armed forces are 
named in section 261 of this title. 50:886(d) is omitted, 
since its subject matter is covered by other relevant 
sections of the revised chapter. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2232 


50:886. 


Aug. 9, 1955, ch. 662. 
§l(g0, (h), 69 Stat. 594. 





The last sentence of 50:886(b) is omitted as surplus- 
age. 

Amendments 

2000— Par. (2)(B). Pub. L. 106-398, §1 [div. B, title 
XXVIII, § 2807(b)(1)], substituted "armory, readiness 
center, or other structure" for "armory or other struc- 
ture". 

Par. (3). Pub. L. 106-398, §1 [div. B, title XXVIII, 
§ 2807(a)], substituted "The terms 'armory' and 'readi- 
ness center' mean" for "The term 'armory' means" and 
"Such terms include" for "It Includes". 

1994— Pub. L. 103-337 renumbered section 2232 of this 
title as this section. 

1987— Pub. L. 100-26 inserted "The term" after each 
par. designation and struck out uppercase letter of first 
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word after first quotation marks In pars. (2) and (3) and 
substituted lowercase letter. 

1982 — CI. (1). Pub. L. 97-214 substituted provision de- 
fining "State" as any State of the United States, the 
District of Columbia, Puerto Rico, and each territory 
and possession of the United States including political 
subdivisions and military units thereof and tax-sup- 
ported agencies therein for provision defining "State" 
and "Territory" as including political subdivisions and 
military units thereof and tax-supported agencies 
therein. 

1958 — CI. (3). Pub. L. 85-861 added cl. (3). 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 18233. Acquisition 

(a) Subject to sections 18233a, 18234, 18235, 
18236, and 18238 of this title and to subsection 
(c), the Secretary of Defense may — 

(1) acquire by purchase, lease, or transfer, 
and construct, expand, rehabilitate, or convert 
and equip, such facilities authorized by 
law to carry out the purposes of this chapter; 

(2) contribute to any State such amounts as 
he determines to be necessary to expand, reha- 
bilitate, or convert facilities owned by it or by 
the United States for use jointly by units of 
two or more reserve components of the armed 
forces or to acquire or construct facilities for 
such use; 

(3) contribute to any State such amounts as 
he determines to be necessary to expand, reha- 
bilitate, or convert facilities owned by it (or 
to acquire, construct, expand, rehabilitate, or 
convert additional facilities) made necessary 
by the conversion, redesignation, or reorga- 
nization of units of the Army National Guard 
of the United States or the Air National Guard 
of the United States authorized by the Sec- 
retary of the military department concerned; 

(4) contribute to any State such amounts for 
the acquisition, construction, expansion, reha- 
bilitation, or conversion by it of additional fa- 
cilities as he determines to be required by any 
increase in the strength of the Army National 
Guard of the United States or the Air National 
Guard of the United States; 

(5) contribute to any State amounts for the 
acquisition, construction, expansion, rehabili- 
tation, and conversion by such State of such 
additional facilities as the Secretary deter- 
mines to be required because of the failure of 
existing facilities to meet the purposes of this 
chapter; and 

(6) contribute to any State such amounts for 
the construction, alteration, or rehabilitation 
of critical portions of facilities as the Sec- 
retary determines to be required to meet a 
change in Department of Defense construction 
criteria or standards related to the execution 
of the Federal military mission assigned to 
the unit using the facility. 

(b) Title to property acquired by the United 
States under subsection (a)(1) vests in the 
United States. Such property may be trans- 
ferred to any State incident to the expansion, 



rehabilitation, or conversion of such property 
under subsection (a)(2) so long as the transfer of 
such property does not result in the creation of 
an enclave owned by a State within a Federal 
installation. 

(c) The Secretary of Defense may delegate any 
of his authority or functions under this chapter 
to any department, agency, or officer of the De- 
partment of Defense. 

(d) The expenses of leasing property under sub- 
section (a)(1) may be paid from appropriations 
available for the payment of rent. 

(e) The Secretary of Defense may procure, or 
contribute to any State such amounts as the 
Secretary determines to be necessary to pro- 
cure, architectural and engineering services and 
construction design in connection with facilities 
to be established or developed under this chap- 
ter which are not otherwise authorized by law. 

(f) (1) Authority provided by law to construct, 
expand, rehabilitate, convert, or equip any facil- 
ity under this section includes authority to ex- 
pend funds for surveys, administration, over- 
head, planning, design, and supervision incident 
to any such activity. 

(2) Authority to acquire real property under 
this section includes authority to make surveys 
and to acquire interests in land (including tem- 
porary interests) by purchase or gift. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 121, §2233; Pub. 
L. 85-685, title VI, §601(1), (2), Aug. 20, 1958, 72 
Stat. 664; Pub. L. 85-861, §l(37)-(39), Sept. 2, 1958, 
72 Stat. 1456; Pub. L. 96-125, title VII, §703, Nov. 
26, 1979, 93 Stat. 947; Pub. L. 97-99, title VIII, 
§§803, 804, Dec. 23, 1981, 95 Stat. 1380, 1381; Pub. L. 
97-214, §§3(a), (d)(2), (e)(1), 10(a)(2), July 12, 1982, 
96 Stat. 169, 170, 175; Pub. L. 98-407, title VII, 
§ 703(a), Aug. 28, 1984, 98 Stat. 1517; Pub. L. 98-525, 
title XIV, §1405(34), Oct. 19, 1984, 98 Stat. 2624; 
Pub. L. 99-167, title VII, § 702(a), Dec. 3, 1985, 99 
Stat. 985; Pub. L. 102-190, div. B, title XXVIII, 
§2801, Dec. 5, 1991, 105 Stat. 1537; renumbered 
§18233 and amended Pub. L. 103-337, div. A, title 
XVI, § 1664(b)(2), (4), Oct. 5, 1994, 108 Stat. 3010; 
Pub. L. 106-65, div. B, title XXVIII, §2805, Oct. 5, 
1999, 113 Stat. 850; Pub. L. 108-375, div. B, title 
XXVIII, § 2809(b), Oct. 28, 2004, 118 Stat. 2127; 
Pub. L. 109-364, div. A, title X, §1071(a)(42), Oct. 
17, 2006, 120 Stat. 2400; Pub. L. 111-84, div. B, title 
XXVIII, §2805, Oct. 28, 2009, 123 Stat. 2662.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2233(a) 


50:882. 


Sept. 11, 1950, ch. 945, §§3, 


2233(b) 


50:883(0) (1st sentence). 


4(c) (1st sentence), 5, 64 


2233(c) 


50:884. 


Stat. 830, 831. 



In subsection (a), the 16th through the 31st words are 
omitted as executed on July 1, 1955, the end of the 5- 
year period. 

In subsection (a)(2), the words "to the extent re- 
quired" are omitted as covered by the word "nec- 
essary". The words "use jointly by units of two or more 
of the reserve components of the armed forces" are sub- 
stituted for the words "joint utilization of such facili- 
ties" to reflect 50:886(d). 

In subsections (a)(2) and (3), the words "Territory, 
Puerto Rico, or the District of Columbia" are inserted 
to reflect 50:886(b). 

In subsection (a)(3), the words "to be required" are 
substituted for the words "to have been made essen- 
tial". 



Page 2481 



TITLE 10— ARMED FORCES 



§ 18233 



In subsection (b), the words "real or personal" are 
omitted as surplusage. 

In subsection (c), the words "all or * * * part", "con- 
ferred", "imposed", "without relieving' himself of the 
responsibility therefor", "or officers", and "as he may 
designate from time to time" are omitted as surplus- 
age. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2233(a) 

2233(b) 
2233(d) 


50:882 (less 16th through 
36th words and (a)). 

50:883(c) (2d sentence). 

50:882(a) (less last 12 
words). 


Aug. 9, 1955, oh. 662, 
§l(b), (d), 69 Stat. 593. 

Aug. 3, 1956, oh. 939, §414 
(less last 12 words), 70 
Stat. 1018. 



In subsections (a)(2), (3), and (4), the words "Terri- 
tory, Puerto Rico, or the District of Columbia" are in- 
serted to reflect 50:886(c). 

In subsection (d), 50:882(a) (1st 28 words) is omitted as 
covered by section 2233(a)(1) of this title. 

Codification 

Subsequent to enactment of this section, act Sept. 11, 
1950 (cited in the Historical and Revision Notes above) 
was amended by acts Aug. 9, 1955, ch. 662, 69 Stat. 593; 
Aug. 3, 1956, ch. 939, title IV, §414, 70 Stat. 1018; Aug. 29, 
1957, Pub. L. 85-215, §2, 71 Stat. 490. The amendments 
were later repealed and reenacted in sections 2233 and 
2236 to 2238 [now 18233 and 18236 to 18238] of this title by 
Pub. L. 85-685, title VI, §602, Aug. 20, 1958, 72 Stat. 665, 
and Pub. L. 85-861, §§ l(37)-(39), 16, 36, Sept. 2, 1958, 72 
Stat. 1456, 1558, 1568. 

Amendments 

2009 — Subsec. (a)(1). Pub. L. 111-84 substituted "as are 
authorized by law" for "as he determines to be nec- 
essary". 

2006— Subsec. (f)(2). Pub. L. 109-364 struck out comma 
after "purchase". 

2004— Subsec. (f)(2). Pub. L. 108-375 substituted "or 
gift" for "gift, exchange of Government-owned land, or 
otherwise". 

1999— Subsec. (f)(1). Pub. L. 106-65 inserted "design," 
after "planning,". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2233 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1664(b)(4), substituted 
"18233a, 18234, 18235, 18236, and 18238" for "2233a, 2234, 
2235, 2236, and 2238". 

1991— Subsec. (a)(2). Pub. L. 102-190 inserted before 
semicolon "or to acquire or construct facilities for 
such use". 

1985 — Subsec. (e). Pub. L. 99-167 amended subsec. (e) 
generally, inserting ", or contribute to any State such 
amounts as the Secretary determines to be necessary 
to procure,". 

1984— Subsec. (a). Pub. L. 98-525, § 1405(34)(A), sub- 
stituted "to subsection (c)" for "subsection (c) of this 
section". 

Subsec. (a)(6). Pub. L. 98-407 substituted "critical por- 
tions of facilities" for "arms storage rooms" and "con- 
struction criteria or standards related to the execution 
of the Federal military mission assigned to the unit 
using the facility" for "standards related to the safe- 
keeping of arms". 

Subsec. (b). Pub. L. 98-525, § 1405(34)(B), struck out "or 
Territory, Puerto Rico, or the District of Columbia" 
after "State" in two places. See section 18232(1) of this 
title. 

1982— Subsec. (a)(2) to (4). Pub. L. 97-214, § 3(d)(2), 
struck out "or Territory, Puerto Rico, or the District 
of Columbia" after "contribute to any State". 

Subsec. (a)(5). Pub. L. 97-214, § 3(e)(1), substituted 
"contribute to any State amounts for the acquisition, 
construction, expansion, rehabilitation, and conversion 
by such State of such additional facilities as the Sec- 
retary determines to be required because of the failure 



of existing facilities to meet the purposes of this chap- 
ter" for "contribute to any State or Territory, Puerto 
Rico, or the District of Columbia, such amounts for the 
acquisition, construction, expansion, rehabilitation, or 
conversion by the failure of existing facilities to meet 
the purposes of this chapter" and "A contribution 
made for an armory may not be more than 75 percent 
of the cost of construction of which it is applied". 

Subsec. (a)(6). Pub. L. 97-214, §3(d)(2), struck out "or 
Territory, Puerto Rico, or the District of Columbia" 
after "contribute to any State". 

Subsec. (e). Pub. L. 97-214, § 10(a)(2), substituted "ar- 
chitectural and engineering services and construction 
design" for "advance planning, construction design, 
and architectural services". 

Subsec. (f). Pub. L. 97-214, §3(a), expanded subsec. (f) 
into pars. (1) and (2), and substituted provision that 
legal authority to construct, expand, rehabilitate, etc., 
any facility under this section, also includes the au- 
thority to expend funds for surveys, administration, 
overhead, planning, and supervision incident to any 
such activity and provisions that authority to acquire 
real property under this section includes authority to 
make surveys and to acquire interests in land (includ- 
ing temporary interests) by purchase, gift, exchange of 
Government-owned land, or otherwise, for provisions 
that facilities authorized by subsec. (a) could not be 
considered "military public works" under the military 
construction authorization acts that repeal prior au- 
thorizations for military public works. 

1981— Subsec. (a)(2). Pub. L. 97-99, §803(1), inserted "or 
by the United States" after "or convert facilities 
owned by it". 

Subsec. (a)(6). Pub. L. 97-99, §804, added par. (6). 

Subsec. (b). Pub. L. 97-99, §803(2), inserted provisions 
that such property may be transferred to any State or 
Territory, Puerto Rico, or the District of Columbia in- 
cident to the expansion, rehabilitation, or conversion 
of such property under subsec. (a)(2) so long as the 
transfer of such property does not result in the cre- 
ation of an enclave owned by a State or Territory, 
Puerto Rico, or the District of Columbia within a Fed- 
eral installation. 

1979— Subsec. (a)(5). Pub. L. 96-125 added par. (5). 

1958— Subsec. (a). Pub. L. 85-861, §1(37), substituted 
"two or more reserve components" for "two or more of 
the reserve components" in el. (2), added cl. (3), and re- 
designated former cl. (3) as (4). 

Pub. L. 85-685, §601(1), inserted reference to section 
2233a of this title in opening provisions, and struck out 
provisions which required the Secretary of Defense to 
consult with the Committees on Armed Services of the 
Senate and House of Representatives. 

Subsec. (b). Pub. L. 85-861, §1(38), inserted "by the 
United States" after "property acquired". 

Subsec. (d). Pub. L. 85-861, §1(39), added subsec. (d). 

Subsecs. (e), (f). Pub. L. 85-685, §601(2), added subsecs. 
(e) and (f). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1984 Amendment 

Section 703(b) of Pub. L. 98-407 provided that: "The 
amendments made by subsection (a) [amending this 
section] shall take effect on October 1, 1984." 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

Obligation of Funds Before July 1, 1958 

Section 16 of Pub. L. 85-861, Sept. 2, 1958, 72 Stat. 1558, 
provided that not more than $580,000,000 could be obli- 
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gated for the purposes of this section before July 1, 
1958, but with such limitation not applicable to the ex- 
penses for the leasing of property under subsec. (a)(1) of 
this section. 

§ 18233a. Notice and wait requirements for cer- 
tain projects 

(a) Congressional Notification.— Except as 
provided in subsection (b), an expenditure or 
contribution in an amount in excess of $750,000 
may not be made under section 18233 of this title 
for any facility until — 

(1) the Secretary of Defense has notified the 
congressional defense committees of the loca- 
tion, nature, and estimated cost of the facil- 
ity; and 

(2) a period of 21 days has elapsed after the 
notification has been received by those com- 
mittees or, if over sooner, a period of 14 days 
has elapsed after the date on which a copy of 
the notification is provided in an electronic 
medium pursuant to section 480 of this title. 

(b) Certain Expenditures or Contributions 
Exempted. — Subsection (a) does not apply to ex- 
penditures or contributions for the following: 

(1) Facilities acquired by lease. 

(2) A project for a facility that has been au- 
thorized by Congress, if the location and pur- 
pose of the facility are the same as when au- 
thorized and if, based upon bids received — 

(A) the scope of work of the project, as ap- 
proved by Congress, is not proposed to be re- 
duced by more than 25 percent; and 

(B) the current working estimate of the 
cost of the project does not exceed the 
amount approved for the project by more 
than the lesser of the following: 

(i) 25 percent. 

(ii) 200 percent of the amount specified 
by section 2805(a) of this title as the maxi- 
mum amount for a minor military con- 
struction project. 

(3) A repair project (as that term is defined 
in section 2811(e) of this title) that costs less 
than $7,500,000. 

(Added Pub. L. 85-685, title VI, §601(3), Aug. 20, 
1958, 72 Stat. 665, § 2233a; amended Pub. L. 87-554, 
title VII, §701, July 27, 1962, 76 Stat. 243; Pub. L. 
93-552, title VII, §703, Dec. 27, 1974, 88 Stat. 1770; 
Pub. L. 94-107, title VII, §703, Oct. 7, 1975, 89 
Stat. 569; Pub. L. 96-125, title VII, §704, Nov. 26, 
1979, 93 Stat. 947; Pub. L. 97-214, § 3(c)(1), July 12, 
1982, 96 Stat. 169; Pub. L. 98-115, title VII, §702, 
Oct. 11, 1983, 97 Stat. 782; Pub. L. 98-407, title 
VII, §702, Aug. 28, 1984, 98 Stat. 1517; Pub. L. 
100-26, § 7(f)(1), Apr. 21, 1987, 101 Stat. 281; Pub. L. 
100-180, div. B, subdiv. 3, title I, § 2304(a), Dec. 4, 
1987, 101 Stat. 1215; Pub. L. 102-190, div. B, title 
XXVIII, §2804, Dec. 5, 1991, 105 Stat. 1537; renum- 
bered § 18233a and amended Pub. L. 103-337, div. 
A, title XVI, § 1664(b)(2), (5), Oct. 5, 1994, 108 Stat. 
3010; Pub. L. 104-106, div. A, title XV, 
§1502(a)(10), Feb. 10, 1996, 110 Stat. 503; Pub. L. 
104-201, div. B, title XXVIII, § 2801(b), (c), Sept. 
23, 1996, 110 Stat. 2787; Pub. L. 106-65, div. A, title 
X, §1067(1), div. B, title XXVIII, §2806, Oct. 5, 
1999, 113 Stat. 774, 850; Pub. L. 106-398, §1 [[div. 
A], title X, §1087(a)(22)], Oct. 30, 2000, 114 Stat. 
1654, 1654A-291; Pub. L. 108-375, div. B, title 
XXVIII, § 2808(a), Oct. 28, 2004, 118 Stat. 2124; 



Pub. Li. 112-81, div. B, title XXVIII, § 2802(c)(3), 
Dec. 31, 2011, 125 Stat. 1685.) 

Amendments 

2011— Subsec. (b)(2)(B)(il). Pub. L. 112-81 substituted 
"section 2805(a)" for "section 2805(a)(2)". 

2004 — Pub. L. 108-375 amended section generally, sub- 
stituting provisions relating to notice and wait require- 
ments for certain projects for provisions relating to 
limitation on certain projects and authority to carry 
out small projects with operation and maintenance 
funds. 

2000— Subsec. (b)(1). Pub. L. 106-398, §1 [[div. A], title 
X, §1087(a)(22)(A)], substituted "section 2805(c)(1)(A)" 
for "section 2805(c)(1)". 

Subsec. (b)(2). Pub. L. 106-398, §1 [[div. A], title X, 
§1087(a)(22)(B)], substituted "section 2805(c)(1)(B)" for 
"section 2805(c)(2)". 

1999— Subsec. (a)(1). Pub. L. 106-65, §1067(1), sub- 
stituted "and the Committee on Armed Services" for 
"and the Committee on National Security". 

Subsec. (a)(2)(C). Pub. L. 106-65, § 2806(a), added sub- 
par. (C). 

Subsec. (b). Pub. L. 106-65, § 2806(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: "Under such regulations as the Secretary of 
Defense may prescribe, a project authorized under sec- 
tion 18233(a) of this title that costs $500,000 or less may 
be carried out with funds available for operations and 
maintenance." 

1996— Subsec. (a)(1). Pub. L. 104-201, § 2801(c), sub- 
stituted "$1,500,000" for "$400,000". 

Pub. L. 104-106 substituted "the Committee on Armed 
Services and the Committee on Appropriations of the 
Senate and the Committee on National Security and 
the Committee on Appropriations of the" for "the Com- 
mittees on Armed Services and on Appropriations of 
the Senate and". 

Subsec. (b). Pub. L. 104-201, § 2801(b), substituted 
"$500,000" for "$300,000". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2233a of this title as this section. 

Subsec. (a)(1). Pub. L. 103-337, § 1664(b)(5)(A), sub- 
stituted "18233" for "2233". 

Subsec. (b). Pub. L. 103-337, § 1664(b)(5)(B), substituted 
"18233(a)" for "2233(a)". 

1991— Subsec. (b). Pub. L. 102-190 substituted 
"$300,000" for "$200,000". 

1987— Subsec. (a)(2)(B)(ii)(II). Pub. L. 100-26 sub- 
stituted "specified by section 2805(a)(2) of this title" for 
"specified by law". 

Subsec. (b). Pub. L. 100-180 substituted "$200,000" for 
"$100,000". 

1984— Subsec. (b). Pub. L. 98-407 substituted "$100,000" 
for "$50,000". 

1983— Subsec. (a)(1). Pub. L. 98-115 substituted 
"$400,000" for "$200,000". 

1982 — Pub. L. 97-214 substituted "Limitation on cer- 
tain projects; authority to carry out small projects 
with operation and maintenance funds" for "Limita- 
tion" as section catchline and completely revised text. 
Before such revision section had provided that no ex- 
penditure or contribution of more than $175,000 could be 
made under section 2233 of this title for any facility 
until after the expiration of thirty days from the date 
upon which the Secretary of Defense or his designee no- 
tified the Senate and the House of Representatives of 
the location, nature, and estimated cost of such facil- 
ity, but that such requirement did not apply to facili- 
ties acquired by lease, facilities acquired, constructed, 
expanded, rehabilitated, converted, or equipped to re- 
store or replace facilities damaged or destroyed, where 
the Senate and the House of Representatives had been 
notified of that action, and that, under such regula- 
tions as the Secretary of Defense might prescribe, any 
project authorized pursuant to section 2233(a) which did 
not cost more than $50,000 could be accomplished from 
appropriations available for maintenance and oper- 
ations. 
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1979— Par. (1). Pub. L. 96-125 substituted "$175,000" for 
"$100,000". 

1975— Par. (2). Pub. L. 94-107 substituted "$50,000" for 
"$25,000". 

1974— Par. (1). Pub. L. 93-552 substituted "$100,000" for 
"$850,000". 

1962 — Pub. L. 87-554 designated existing provisions as 
par. (1), substituted "until after the expiration of thir- 
ty days from the date upon which the Secretary of De- 
fense or his designee notifies the Senate and the House 
of Representatives of the location, nature, and esti- 
mated cost of such facility" for "that has not been au- 
thorized by a law authorizing- appropriations for spe- 
cific facilities for reserve forces", and added par. (2). 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1987 Amendment 

Section 2304(b) of Pub. L. 100-180 provided that: "The 
amendment made by subsection (a) [amending this sec- 
tion] shall apply to projects authorized under section 
2233(a) [now 18233(a)] of title 10, United States Code, for 
which contracts are entered into on or after the date of 
the enactment of this Act [Dec. 4, 1987]." 

Effective Date of 1984 Amendment 

Section 702 of Pub. L. 98-407 provided that the amend- 
ment made by that section is effective Oct. 1, 1984. 

Effective Date of 1983 Amendment 

Section 702 of Pub. L. 98-115 provided that the amend- 
ment made by that section is effective Oct. 1, 1983. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 18233b. Authority to carry out small projects 
with operation and maintenance funds 

Under such regulations as the Secretary of De- 
fense may prescribe, the Secretary may expend, 
from appropriations available for operation and 
maintenance, amounts necessary to carry out 
any project authorized under section 18233(a) of 
this title that costs not more than the amount 
specified in section 2805(c) of this title. 

(Added Pub. L. 108-375, div. B, title XXVIII, 
§ 2808(b), Oct. 28, 2004, 118 Stat. 2125; amended 
Pub. L. 112-81, div. B, title XXVIII, § 2802(c)(4), 
Dec. 31, 2011, 125 Stat. 1685.) 

Amendments 

2011 — Pub. L. 112-81 substituted "not more than the 
amount specified in section 2805(c) of this title." for 
"not more than — 

"(1) the amount specified in section 2805(c)(1)(A) of 
this title, in the case of a project intended solely to 
correct a deficiency that is life-threatening, health- 
threatening, or safety-threatening; or 

"(2) the amount specified in section 2805(c)(1)(B) of 
this title, in the case of any other project." 

§ 18234. Location and use 

No expenditures or contribution may be made 
for a facility under section 18233 of this title, un- 
less the Secretary of Defense determines that — 
(1) the number of units of the reserve compo- 
nents of the armed forces located or to be lo- 



cated in the within which the facility is 

to be provided is not and will not be larger 
than the number that can reasonably be ex- 
pected to be maintained at authorized 
strength, considering the number of persons 
living in the circs, who are qualified for mem- 
bership in those reserve units; and 

(2) the plan under which the facility is to be 
provided makes provision for the greatest 
practicable use of the facility jointly by units 
of two or more of those components. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 121, §2234; re- 
numbered §18234 and amended Pub. L. 103-337, 
div. A, title XVI, § 1664(b)(2), (6), Oct. 5, 1994, 108 
Stat. 3010.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2234 


50:883(a). 


Sept. 11. 1950. ch. 945, 
§4(a), 64 Stat. 830. 





The word "community" is omitted as covered by the 
word "area". The word "program" is omitted as cov- 
ered by the word "plan". The words "use * * * jointly 
by units of two or more of those components" are sub- 
stituted for the words "joint utilization" to reflect 
50:886(d). The words "is not and will not be larger than" 
are substituted for the words "does not exceed". The 
word "considering" is substituted for the words "tak- 
ing into account". 

Amendments 

1994— Pub. L. 103-337 renumbered section 2234 of this 
title as this section and substituted "18233" for "2233" 
in introductory provisions. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 18235. Administration; other use permitted by 
Secretary 

(a) The Secretary of Defense, after consulting 
the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives on matters of policy, 
may — 

(1) administer, operate, maintain, and equip 
facilities constructed, expanded, rehabilitated, 
or converted under section 18233 of this title or 
otherwise acquired and used for the purposes 
of this chapter; 

(2) permit persons or organizations other 
than members and units of the armed forces to 
use those facilities under such leases or other 
agreements as he considers appropriate; and 

(3) cover the payments received under those 
leases or agreements into the Treasury to the 
credit of the appropriation from which the 
cost of maintaining the facility, including its 
utilities and services, is paid. 

(b) The Secretary may not permit any use or 
disposition to be made of a facility covered by 
subsection (a) that would interfere with its use — 

(1) for administering and training the re- 
serve components of the armed forces; or 

(2) in time of war or national emergency, by 
other units of the armed forces or by the 
United States for any other purpose. 
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(Aug. 10, 1956, ch. 1041, 70A Stat. 122, §2235; re- 
numbered §18235 and amended Pub. L. 103-337, 
div. A, title XVI, § 1664(b)(2), (7), Oct. 5, 1994, 108 
Stat. 3010; Pub. L. 104-106, div. A, title XV, 
§ 1502(a)(2), Feb. 10, 1996, 110 Stat. 502; Pub. L. 
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113 
Stat. 774.) 



Historical and Revision Notes 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2235(a) 
2235(b) 


50:883(c) (less 1st sen- 
tence, and less last 70 
words of last sentence). 

50:883(c) (last 70 words of 
last sentence). 


Sept. 11, 1950, ch. 945, 
§4(c) (less 1st sen- 
tence), 64 Stat. 830. 



In subsection (a), the words "from time to time" and 
"or appropriations" are omitted as surplusage. 

In subsection (b), the words "United States" are sub- 
stituted for the words "Federal Government". The 
words "units of" are omitted as surplusage. The words 
"may not" are substituted for the words "shall at no 
time". 

Amendments 

1999 — Subsec. (a). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security" in introductory provisions. 

1996— Subsec. (a). Pub. L. 104-106 substituted "Com- 
mittee on Armed Services of the Senate and the Com- 
mittee on National Security of the House of Represent- 
atives" for "Committees on Armed Services of the Sen- 
ate and the House of Representatives". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2235 of this title as this section. 

Subsec. (a)(1). Pub. L. 103-337, § 1664(b)(7), substituted 
"18233" for "2233(a)(1)". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

§ 18236. Contributions to States; other use per- 
mitted by States 

(a) Contributions under section 18233 of this 
title are subject to such terms as the Secretary 
of Defense, after consulting the Committee on 
Armed Services of the Senate and the Commit- 
tee on Armed Services of the House of Rep- 
resentatives, considers necessary for the pur- 
poses of this chapter. Except as otherwise 
agreed when the contribution is made, a facility 
provided by a contribution under paragraph (3) 
or (4) of section 18233(a) of this title may be used 
jointly by units of two or more reserve compo- 
nents of the armed forces only to the extent 
that the State considers practicable. 

(b) A contribution made for an armory or 
readiness center under paragraph (4) or (5) of 
section 18233(a) of this title may not exceed the 
sum of— 

(1) 100 percent of the cost of architectural, 
engineering and design services (including ad- 
vance architectural, engineering and design 
services under section 18233(e) of this title); 
and 

(2) a percentage of the cost of construction 
(exclusive of the cost of architectural, engi- 
neering and design services) calculated so that 
upon completion of construction the total con- 
tribution (including the contribution for ar- 
chitectural, engineering and design services) 



equals 75 percent of the total cost of construc- 
tion (including the cost of architectural, engi- 
neering and design services). 

For the purpose of computing the cost of con- 
struction under this subsection, the amount 
contributed by a State may not include the cost 
or market value of any real property that it has 
contributed. 

(c) If a State acquires, constructs, expands, re- 
habilitates, or converts a facility with amounts 
contributed under section 18233 of this title, it 
may— 

(1) permit persons or organizations other 
than members and units of the armed forces to 
use the facility under such leases or other 
agreements as it considers appropriate; and 

(2) apply amounts received under those 
leases or agreements to the cost of maintain- 
ing the facility. 

(d) Except as otherwise agreed when the con- 
tribution is made, and except as the agreement 
is later changed, a State may not permit any 
use or disposition of the facility that would 
interfere with its use — 

(1) for administering and training the re- 
serve components of the armed forces; or 

(2) in time of war or national emergency, by 
other units of the armed forces or by the 
United States for any other purpose. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 122, §2236; Pub. 
L. 85-861, §1(40), Sept. 2, 1958, 72 Stat. 1456; Pub. 
L. 97-214, § 3(d)(2), (3), (e)(2), July 12, 1982, 96 
Stat. 170; Pub. L. 99-167, title VII, § 702(b), Dec. 3, 
1985, 99 Stat. 985; Pub. L. 99-661, div. A, title 
XIII, §1343(a)(ll), Nov. 14, 1986, 100 Stat. 3993; re- 
numbered §18236 and amended Pub. L. 103-337, 
div. A, title XVI, § 1664(b)(2), (8), Oct. 5, 1994, 108 
Stat. 3010; Pub. L. 104-106, div. A, title XV, 
§§1501(b)(36), 1502(a)(2), Feb. 10, 1996, 110 Stat. 
498, 502; Pub. L. 106-65, div. A, title X, §1067(1), 
Oct. 5, 1999, 113 Stat. 774; Pub. L. 106-398, §1 [div. 
B, title XXVIII, §2807(b)(2)], Oct. 30, 2000, 114 
Stat. 1654, 1654A-415.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2236(a) 


50:883(d) (1st sentence). 


Sept. 11, 1950, ch. 945, 


2236(b) 


50:883(d) (less 1st sen- 


§4(d). (e), 64 Stat. 830. 




tence). 




2236(c) 


50:883(e) (less last 87 






words). 




2236(d) 


50:883(e) (last 87 words). 





Appropriate references to the Territories, Puerto 
Rico, and the District of Columbia are inserted 
throughout the revised section to reflect 50:886(b). 

In subsection (a), the words "and conditions" are 
omitted as covered by the word "terms". The words 
"considers necessary for" are substituted for the words 
"shall deem necessary to accomplish". The words "used 
jointly by units of two or more reserve components of 
the armed forces" are substituted for the words "joint 
utilization", to reflect 50:886(d). 

In subsection (b), the words "the construction to 
which it is to be applied" are substituted for the words 
"the additional or improved facilities to be con- 
structed", since, under section 2233 of this title, con- 
tributions may be made for other purposes as well as 
additions and improvements. The words "may not in- 
clude" are substituted for the words "shall be exclusive 
of". 
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In subsection (c)(1), the words "from time to time" 
are omitted as surplusage. 

In subsection (c)(2), the words "defray in whole or in 
part" are omitted as surplusage. 

In subsection (d), the words "except as the agreement 
is later changed" are substituted for the words "by sub- 
sequent modifications of the agreement." The words 
"units of" and "at no time" are omitted as surplusage. 
The words "United States" are substituted for the 
words "Federal Government". 



1958 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2236(a) 


50:883(d) (1st sentence). 


Aug. 9, 1955, ch. 662, 


2236(b) 


50:883(d) (less 1st sen- 


§l(e), 69 Stat. 593. 




tence). 





In subsection (a), the words "may be used jointly" 
are substituted for the words "shall be subject to joint 
utilization". The words "and conditions" are omitted 
as surplusage. 

Amendments 

2000— Subsec. (b). Pub. L. 106-398 inserted "or readi- 
ness center" after "armory" in introductory provi- 
sions. 

1999 — Subsec. (a). Pub. L. 106-65 substituted "and the 
Committee on Armed Services" for "and the Commit- 
tee on National Security". 

1996— Subsec. (a). Pub. L. 104-106, § 1502(a)(2), sub- 
stituted "Committee on Armed Services of the Senate 
and the Committee on National Security of the House 
of Representatives" for "Committees on Armed Serv- 
ices of the Senate and the House of Representatives". 

Subsec. (b)(1). Pub. L. 104-106, § 1501(b)(36), substituted 
"18233(e)" for "2233(e)". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2236 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1664(b)(8)(A), substituted 
"18233" for "2233" and "paragraph (3) or (4) of section 
18233(a)" for "section 2233(a)(3) or (4)". 

Subsec. (b). Pub. L. 103-337, § 1664(b)(8)(B)(i), sub- 
stituted "paragraph (4) or (5) of section 18233(a)" for 
"clause (4) or (5) of section 2233(a)" in introductory pro- 
visions. 

Subsec. (b)(2). Pub. L. 103-337, § 1664(b)(8)(B)(ii), which 
directed amendment of par. (2) by substituting "section 
18233(e)" for "section 2233(e)", could not be executed be- 
cause the words "section 2233(e)" did not appear in par. 
(2). 

Subsec. (c). Pub. L. 103-337, § 1664(b)(8)(C), substituted 
"18233" for "2233" in introductory provisions. 

1986— Subsec. (b). Pub. L. 99-661 struck out 
", territory, the Commonwealth of Puerto Rico, or the 
District of Columbia, as the case may be," after "con- 
tributed by a State" in last sentence. 

1985— Subsec. (b). Pub. L. 99-167 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol- 
lows: "A contribution made for an armory under sec- 
tion 2233(a)(4) or (5) of this title may not be more than 
75 percent of the cost of the construction to which it is 
applied. For the purpose of computing the cost of con- 
struction under this subsection, the amount contrib- 
uted by the State may not include the cost or market 
value of any real property that it has contributed." 

1982— Subsec. (a). Pub. L. 97-214, § 3(d)(3), struck out 
"or Territory, Puerto Rico, or the District of Columbia, 
whichever is concerned," after "the State". 

Subsec. (b). Pub. L. 97-214, §3(d)(3), (e)(2), inserted "or 
(5)", and struck out "or Territory, Puerto Rico, or the 
District of Columbia, whichever is concerned," after 
"the State". 

Subsecs. (c), (d). Pub. L. 97-214, § 3(d)(2), struck out 
"or Territory, Puerto Rico, or the District of Colum- 
bia" after "a State". 

1958— Subsec. (a). Pub. L. 85-861 permitted joint use of 
facilities provided by contributions under section 
2233(a)(4) of this title. 



Subsec. (b). Pub. L. 85-861 substituted "A contribu- 
tion made for an armory under section 2233(a)(4) of this 
title may not be more than 75 percent of the cost of the 
construction to which it is applied" for "No contribu- 
tion made for a facility under section 2233(a)(3) of this 
title may be more than 75 percent of the cost of the 
construction to which it is to be applied". 

Effective Date of 1996 Amendment 

Amendment by section 1501(b)(36) of Pub. L. 104-106 
effective as if included in the Reserve Officer Personnel 
Management Act, title XVI of Pub. L. 103-337, as en- 
acted on Oct. 5, 1994, see section 1501(f)(3) of Pub. L. 
104-106, set out as a note under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 18237. Supervision of construction: compliance 
with State law 

(a) Any construction, expansion, rehabilita- 
tion, or conversion under section 18233(a)(1) of 
this title may be performed under the super- 
vision of the Chief of Engineers of the Army or 
the head of such office or agency in the Depart- 
ment of the Navy as the Secretary of the Navy 
may designate. 

(b) The construction, expansion, rehabilita- 
tion, or conversion of facilities in a State under 
paragraph (2), (3), (4), (5), or (6) of section 
18233(a) of this title shall be done according to 
the laws of that jurisdiction and under the su- 
pervision of its officials, subject to the inspec- 
tion and approval of the Secretary of Defense. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 123, §2237; Pub. 
L. 85-861, §1(41), Sept. 2, 1958, 72 Stat. 1457; Pub. 
L. 89-718, §19, Nov. 2, 1966, 80 Stat. 1118; Pub. L. 
97-214, § 3(d)(2), July 12, 1982, 96 Stat. 170; renum- 
bered §18237 and amended Pub. L. 103-337, div. A, 
title XVI, § 1664(b)(2), (9), div. B, title XXVIII, 
§2852, Oct. 5, 1994, 108 Stat. 3010, 3011, 3072; Pub. 
L. 104-106, div. A, title XV, § 1501(b)(37), Feb. 10, 
1996, 110 Stat. 498.) 



Historical and Revision Notes 
1956 Act 



Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2237 


50:885. 


Sept. 11. 1950. ch. 945, §6. 
64 Stat. 831. 





The words "of facilities" are omitted as surplusage. 
The words "Chief of Engineers" are substituted for the 
words "Chief, Corps of Engineers" to conform to sec- 
tion 3036(a)(1) of this title. The words "of the Army" 
and "of the Navy" are inserted for clarity. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2237(a) 
2237(b) 


50:885(a). 
50:885 (less (a)). 


Aug. 9, 1955. ch. 662. §1(0. 
69 Stat. 594. 
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In subsection (b), the words "Territory, Puerto Rico, 
or the District of Columbia" are inserted to reflect 
50:886(c). 

Amendments 

1996— Subsec. (a). Pub. L. 104-106, § 1501(37)(A), sub- 
stituted "18233(a)(1)" for "2233(a)(1)". 

Subsec. (b). Pub. L. 104-106, §1501(37)(B), substituted 
"18233(a)" for "2233(a)". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2237 of this title as this section. 

Subsec. (a). Pub. L. 103-337, § 1664(b)(9)(A), which di- 
rected amendment of subsec. (a) by substituting' "para- 
graph (2), (3), or (4) of section 18233(a)" for "section 
2233(a)(2), (3) and (4)", could not be executed because 
the words "section 2233(a)(2), (3) and (4)" did not appear 
subsequent to intervening amendment by Pub. L. 
103-337, § 2852(a). See below. 

Pub. L. 103-337, § 2852(a), substituted "under section 
2233(a)(1)" for "under any provision of this chapter ex- 
cept section 2233(a)(2), (3), and (4)". 

Subsec. (b). Pub. L. 103-337, § 1664(b)(9)(B), which di- 
rected amendment of subsec. (b) by substituting "para- 
graph (2), (3), or (4) of section 18233(a)" for "section 
2233(a)(2), (3) or (4)", could not be executed because the 
words "section 2233(a)(2), (3) or (4)" did not appear sub- 
sequent to intervening amendment by Pub. L. 103-337, 
§ 2852(b). See below. 

Pub. L. 103-337, § 2852(b), substituted "paragraph (2), 
(3), (4), (5), or (6) of section 2233(a)" for "section 
2233(a)(2), (3), or (4)". 

1982— Subsec. (b). Pub. L. 97-214 struck out "or Terri- 
tory, Puerto Rico, or the District of Columbia" after 
"facilities in a State". 

1966— Subsec. (a). Pub. L. 89-718 substituted "the head 
of such office or agency in the Department of the Navy 
as the Secretary of the Navy may designate" for "the 
Chief of the Bureau of Yards and Docks of the Navy". 

1958 — Pub. L. 85-861 inserted ": compliance with 
State law" in section catchline. 

Subsec. (a). Pub. L. 85-861 designated existing provi- 
sions as subsec. (a) and substituted "under any provi- 
sion of this chapter except section 2233(a)(2), (3), and (4) 
of this title" for "under this chapter". 

Subsec. (b). Pub. L. 85-861 added subsec. (b). 

Effective Date of 1996 Amendment 

Amendment by Pub. L. 104-106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104-106, set out as a note 
under section 113 of this title. 

Effective Date of 1994 Amendment 

Amendment by section 1664(b)(2), (9) of Pub. L. 103-337 
effective Dec. 1, 1994, except as otherwise provided, see 
section 1691 of Pub. L. 103-337, set out as an Effective 
Date note under section 10001 of this title. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 18238. Army National Guard of United States; 
Air National Guard of United States: limita- 
tion on relocation of units 

A unit of the Army National Guard of the 
United States or the Air National Guard of the 
United States may not be relocated or with- 
drawn under this chapter without the consent of 
the governor of the State or, in the case of the 
District of Columbia, the commanding general 
of the National Guard of the District of Colum- 
bia. 



(Aug. 10, 1956, ch. 1041, 70A Stat. 123, §2238; Pub. 
L. 85-861, §1(43), Sept. 2, 1958, 72 Stat. 1457; Pub. 
L. 97-214, § 3(d)(4), July 12, 1982, 96 Stat. 170; re- 
numbered §18238, Pub. L. 103-337, div. A, title 
XVI, § 1664(b)(2), Oct. 5, 1994, 108 Stat. 3010.) 

Historical and Revision Notes 



1956 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2238 


50:883(b). 


Sept. 11, 1950. ch. 945, 
§4(t>), 64 Stat. 830. 





The words "from any community or area" are omit- 
ted as surplusage. The word "relocated" is substituted 
for the words "location * * * be changed". The words 
"Territory, or Puerto Rico, or the commanding general 
of the National Guard of the District of Columbia" are 
inserted to reflect 50:886(b), since the source statute ap- 
plied to the District of Columbia and there is no "gov- 
ernor" of the District of Columbia. The words "as the 
case may be" are substituted for the words "within 
which such unit is situated". The words "with regard 
to such withdrawal or change of location" are omitted 
as surplusage. 



1958 Act 


Revised 
section 


Source (U.S. Code) 


Source (Statutes at Large) 


2238 


50:883(b). 


Aug. 9, 1955, oh. 662. 
§ 1(0), 69 Stat. 593. 





The words "shall have been consulted" and "such 
withdrawal or change of location" are omitted as sur- 
plusage. 



Amendments 

1994— Pub. L. 103-337 renumbered section 2238 of this 
title as this section. 

1982 — Pub. L. 97-214 substituted "or, in the case of the 
District of Columbia, the commanding general of the 
National Guard of the District of Columbia" for "or 
Territory, or Puerto Rico, or the commanding general 
of the District of Columbia, as the case may be". 

1958 — Pub. L. 85-861 required the consent of the gov- 
ernor, or the commanding general of the National 
Guard of the District of Columbia, prior to relocation 
or withdrawal. 

Effective Date of 1982 Amendment 

Amendment by Pub. L. 97-214 effective Oct. 1, 1982, 
and applicable to military construction projects, and to 
construction and acquisition of military family hous- 
ing authorized before, on, or after such date, see sec- 
tion 12(a) of Pub. L. 97-214, set out as an Effective Date 
note under section 2801 of this title. 

§ 18239. Waiver of certain restrictions 

(a) The Secretary of Defense and the Secretary 
of each military department may make expendi- 
tures and contributions under section 18233 of 
this title without regard to section 3324(a) and 
(b) of title 31. 

(b) Authority provided by law to place perma- 
nent or temporary improvements on land under 
section 18233 of this title may be exercised on 
land not owned by the United States — 

(1) before title to the land on which the im- 
provement is located (or is to be located) is ap- 
proved under section 3111 of title 40; and 

(2) even though the land will be held in other 
than a fee simple interest in a case in which 
the Secretary of the military department con- 
cerned determines that the interest to be ac- 
quired in the land is sufficient for the purposes 
of the project. 
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(Added Pub. L. 97-214, § 3(b)(1), July 12, 1982, 96 
Stat. 169, §2239; amended Pub. L. 97-295, §1(23), 
Oct. 12, 1982, 96 Stat. 1290; Pub. L. 97-321, title 
VIII, § 805(a)(2), Oct. 15, 1982, 96 Stat. 1573; re- 
numbered §18239 and amended Pub. L. 103-337, 
div. A, title XVI, § 1664(b)(2), (10), Oct. 5, 1994, 108 
Stat. 3010, 3011; Pub. L. 107-217, §3(b)(42), Aug. 21, 
2002, 116 Stat. 1298.) 

Amendments 

2002— Subsec. (b)(1). Pub. L. 107-217 substituted "sec- 
tion 3111 of title 40" for "section 355 of the Revised 
Statutes (40 U.S.C. 255)". 

1994— Pub. L. 103-337, § 1664(b)(2), renumbered section 
2239 of this title as this section. 

Subsecs. (a), (b). Pub. L. 103-337, § 1664(b)(10), sub- 
stituted "18233" for "2233". 

1982— Subsec. (a). Pub. L. 97-295 substituted "section 
3324(a) and (b) of title 31" for "section 3648 of the Re- 
vised Statutes (31 U.S.C. 529)". 

Subsec. (b). Pub. L. 97-321, in introductory text, sub- 
stituted "on land" for "on lands" and inserted "on land 
not owned by the United States"; redesignated former 
cl. (1) as par. (1); added par. (2) and struck out former 
cl. (2) "even though the land is held temporarily". 

Effective Date of 1994 Amendment 

Amendment by Pub. L. 103-337 effective Dec. 1, 1994, 
except as otherwise provided, see section 1691 of Pub. L. 
103-337, set out as an Effective Date note under section 
10001 of this title. 

Effective Date 

Section effective Oct. 1, 1982, and applicable to mili- 
tary construction projects, and to construction and ac- 
quisition of military family housing authorized before, 
on, or after such date, see section 12(a) of Pub. L. 
97-214, set out as a note under section 2801 of this title. 

§ 18240. Acquisition of facilities by exchange 

(a) Exchange Authority.— In addition to the 
acquisition authority provided by section 18233 
of this title, the Secretary of Defense may au- 
thorize the Secretary of a military department 
to acquire a facility, or addition to an existing 
facility, needed to satisfy military requirements 
for a reserve component by carrying out an ex- 
change of an existing facility under the control 
of that Secretary through an agreement with an 
Executive agency (as defined in section 105 of 
title 5), the United States Postal Service, or a 
State, local government, local authority, or pri- 
vate entity. The acquisition of a facility or an 
addition to an existing facility under this sec- 
tion may include the acquisition of utilities, 
equipment, and furnishings for the facility. 

(b) Facilities Eligible for Exchange.— Only 
a facility of a reserve component that is not ex- 
cess property (as defined in section 102(3) of title 
40) may be exchanged using the authority pro- 
vided by this section. 

(c) Equal Value Exchange.— In any exchange 
carried out using the authority provided by this 
section, the value of the replacement facility, or 
addition to an existing facility, including any 
utilities, equipment, and furnishings, to be ac- 
quired by the United States shall be at least 
equal to the fair market value of the facility 
conveyed by the United States under the agree- 
ment. If the values are unequal, the values may 
not be equalized by any payment of cash consid- 
eration by either party to the agreement. 

(d) Requirements for Replacement Facili- 
ties. — The Secretary of a military department 



may not accept a replacement facility, or addi- 
tion to an existing facility, to be acquired by 
the United States in an exchange carried out 
using the authority provided by this section 
until that Secretary determines that the facil- 
ity or addition — 

(1) is complete and usable, fully functional, 
and ready for occupancy; 

(2) satisfies all operational requirements; 
and 

(3) meets all applicable Federal, State, and 
local requirements relating to health, safety, 
fire, and the environment. 

(e) Consultation Requirements. — The Sec- 
retary of a military department authorized to 
enter into an agreement under subsection (a) to 
convey an existing facility under the control of 
that Secretary by exchange shall consult with 
representatives of other reserve components to 
evaluate — 

(1) the value of using the facility to meet the 
military requirements of another reserve com- 
ponent, instead of conveying the facility under 
this section; and 

(2) the feasibility of using the conveyance of 
the facility to acquire a facility, or an addi- 
tion to an existing facility, that would be 
jointly used by more than one reserve compo- 
nent or unit. 

(f) Advance Notice of Proposed Exchange.— 
(1) When a decision is made to enter into an 
agreement under subsection (a) to exchange a 
facility using the authority provided by this sec- 
tion, the Secretary of the military department 
authorized to enter into the agreement shall 
submit to the congressional defense committees 
a report on the proposed agreement. The report 
shall include the following: 

(A) A description of the agreement, includ- 
ing the terms and conditions of the agree- 
ment, the parties to be involved in the agree- 
ment, the origin of the proposal that lead to 
the agreement, the intended use of the facility 
to be conveyed by the United States under the 
agreement, and any costs to be incurred by the 
United States to make the exchange under the 
agreement. 

(B) A description of the facility to be con- 
veyed by the United States under the agree- 
ment, including the current condition and fair 
market value of the facility, and a description 
of the method by which the fair market value 
of the facility was determined. 

(C) Information on the facility, or addition 
to an existing facility, to be acquired by the 
United States under the agreement and the in- 
tended use of the facility or addition, which 
shall meet requirements for information pro- 
vided to Congress for military construction 
projects to obtain a similar facility or addi- 
tion to an existing facility. 

(D) A certification that the Secretary com- 
plied with the consultation requirements 
under subsection (e). 

(E) A certification that the conveyance of 
the facility under the agreement is in the best 
interests of the United States and that the 
Secretary used competitive procedures to the 
maximum extent practicable to protect the in- 
terests of the United States. 
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(2) The agreement described in a report pre- 
pared under paragraph. (1) may be entered into, 
and the exchange covered by the agreement 
made, only after the end of the 30-day period be- 
ginning on the date the report is received by the 
congressional defense committees or, if earlier, 
the end of the 21-day period beginning on the 
date on which a copy of the report is provided in 
an electronic medium pursuant to section 480 of 
this title. 

(3) Section 2662 of this title shall not apply to 
an exchange carried out using the authority pro- 
vided by this section. 

(g) Relation to Other Military Construc- 
tion Requirements. — The acquisition of a facil- 
ity, or an addition to an existing facility, using 
the authority provided by this section shall not 
be treated as a military construction project for 
which an authorization is required by section 
2802 of this title. 

(Added Pub. L. 108-375, div. B, title XXVIII, 
§ 2809(a)(1), Oct. 28, 2004, 118 Stat. 2125; amended 
Pub. L. 109-163, div. B, title XXVIII, § 2808(a), 
Jan. 6, 2006, 119 Stat. 3508; Pub. L. 110-181, div. B, 
title XXVIII, §2807, Jan. 28, 2008, 122 Stat. 541.) 

Amendments 

2008— Subsec. (a). Pub. L. 110-181 substituted "with an 
Executive agency (as defined in section 105 of title 5), 
the United States Postal Service, or a State" for "with 
a State". 

2006— Subsec. (a). Pub. L. 109-163, § 2808(a)(1), inserted 
at end "The acquisition of a facility or an addition to 
an existing facility under this section may include the 
acquisition of utilities, equipment, and furnishings for 
the facility." 

Subsec. (c). Pub. L. 109-163, §2808(a)(2), inserted "in- 
cluding any utilities, equipment, and furnishings, to 
be" after "existing facility,". 

Temporary Authority To Include Cash 
Equalization Payments in Exchange 

Pub. Li. 108-375, div. B, title XXVIII, § 2809(c), Oct. 28, 
2004, 118 Stat. 2127, as amended by Pub. L. 109-163, div. 
B, title XXVIII, § 2808(b), Jan. 6, 2006, 119 Stat. 3508; 
Pub. L. 110-181, div. B, title XXVIII, §2805, Jan. 28, 2008, 
122 Stat. 540, provided that: 

"(1) Notwithstanding subsection (c) of section 18240 of 
title 10, United States Code, as added by subsection (a), 
the Secretary of Defense may authorize the Secretary 
of a military department, as part of an exchange agree- 
ment under such section, to make or accept a cash 
equalization payment if the value of the facility, or ad- 
dition to an existing facility, including any utilities, 
equipment, and furnishings, to be acquired by the 
United States under the agreement is not equal to the 
fair market value of the facility to be conveyed by the 
United States under the agreement. All other require- 
ments of such section shall continue to apply to the ex- 
change. 

"(2) Cash equalization payments received by the Sec- 
retary of a military department under this subsection 
shall be deposited in a separate account in the Treas- 
ury. Amounts in the account shall be available to the 
Secretary of Defense, without further appropriation 
and until expended, for transfer to the Secretary of a 
military department — 

"(A) to make any cash equalization payments re- 
quired to be made by the United States in connection 
with an exchange agreement covered by this sub- 
section, and the account shall be the only source for 
such payments; and 

"(B) to cover costs associated with the mainte- 
nance, protection, alteration, repair, improvement, 
or restoration (including environmental restoration) 
of facilities, and additions to existing facilities, ac- 



quired using an exchange agreement covered by this 
subsection. 

"(3) Not more than 15 exchange agreements under 
section 18240 of title 10, United States Code, may in- 
clude the exception for cash equalization payments au- 
thorized by this subsection. Of those 15 exchange agree- 
ments, not more than eight may be for the same re- 
serve component. 

"(4) In this section, the term 'facility' has the mean- 
ing given that term in section 18232(2) of title 10, 
United States Code. 

"(5) No cash equalization payment may be made or 
accepted under the authority of this subsection after 
September 30, 2010. Except as otherwise specifically au- 
thorized by law, the authority provided by this sub- 
section to make or accept cash equalization payments 
in connection with the acquisition or disposal of facili- 
ties of the reserve components is the sole authority 
available in law to the Secretary of Defense or the Sec- 
retary of a military department for that purpose. 

"(6) Not later than March 1, 2008, the Secretary of De- 
fense shall submit to the congressional defense com- 
mittees [Committees on Armed Services and Appro- 
priations of the Senate and the House of Representa- 
tives] a report on the exercise of the authority provided 
by this subsection. The report shall include the follow- 
ing: 

"(A) A description of the exchange agreements 
under section 18240 of title 10, United States Code, 
that included the authority to make or accept cash 
equalization payments. 

"(B) A description of the analysis and criteria used 
to select such agreements for inclusion of the author- 
ity to make or accept cash equalization payments. 

"(C) An assessment of the utility to the Depart- 
ment of Defense of the authority, including recom- 
mendations for modifications of such authority in 
order to enhance the utility of such authority for the 
Department. 

"(D) An assessment of interest in the future use of 
the authority, in the event the authority is extended. 

"(E) An assessment of the advisability of making 
the authority, including any modifications of the au- 
thority recommended under subparagraph (C), perma- 
nent." 

CHAPTER 1805— MISCELLANEOUS 
PROVISIONS 

Sec. 

18501. Reserve components: personnel and logistic 

support by military departments. 

18502. Reserve components: supplies, services, and 

facilities. 

18505. Reserves traveling for inactive-duty training: 

space-required travel on military aircraft. 
[18506. Repealed.] 

Amendments 

2006— Pub. L. 109-163, div. A, title V, § 589(b)(1), Jan. 6, 
2006, 119 Stat. 3279, struck out item 18506 "Recruitment 
and retention: availability of funds for recognition 
items for Army Reserve personnel". 

2004— Pub. L. 108-375, div. A, title V, § 520(a)(2), Oct. 
28, 2004, 118 Stat. 1886, added item 18506. 

2001— Pub. L. 107-107, div. A, title V, § 518(b), Dec. 28, 
2001, 115 Stat. 1096, struck out "annual training duty 
or" before "inactive-duty training:" in item 18505. 

2000— Pub. L. 106-398, §1 [[div. A], title III, §384(b)(2)], 
Oct. 30, 2000, 114 Stat. 1654, 1654A-87, substituted "Re- 
serves traveling for annual training duty or inactive- 
duty training: space-required travel on military air- 
craft" for "Reserves traveling to inactive-duty training 
OCONUS: authority for space-required travel" in item 
18505. 

1999— Pub. L. 106-65, div. A, title V, § 517(a)(2), Oct. 5, 
1999, 113 Stat. 595, added item 18505. 

§ 18501. Reserve components: personnel and lo- 
gistic support by military departments 

The Secretary concerned is responsible for 
providing the personnel, equipment, facilities, 
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and other general logistic support necessary to 
enable units and Reserves in the Ready Reserve 
of the reserve components under his jurisdiction 
to satisfy the training requirements and mobili- 
zation readiness requirements for those units 
and Reserves as recommended by the Secretary 
concerned and by the Chairman of the Joint 
Chiefs of Staff and approved by the Secretary of 
Defense, and as recommended by the Com- 
mandant of the Coast Guard and approved by 
the Secretary of Homeland Security when the 
Coast Guard is not operated as a service of the 
Navy. 

(Added Pub. L. 103-337, div. A, title XVI, 
§ 1664(c)(1), Oct. 5, 1994, 108 Stat. 3011; amended 
Pub. L. 107-296, title XVII, § 1704(b)(1), Nov. 25, 
2002, 116 Stat. 2314.) 

Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 264(b) of this title, prior to repeal by 
Pub. L. 103-337, § 1661(a)(2)(A). 

Amendments 

2002— Pub. Li. 107-296 substituted "of Homeland Secu- 
rity" for "of Transportation". 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-296 effective on the date of 
transfer of the Coast Guard to the Department of 
Homeland Security, see section 1704(g) of Pub. L. 
107-296, set out as a note under section 101 of this title. 

Effective Date 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103-337, set out as 
a note under section 10001 of this title. 

§ 18502. Reserve components: supplies, services, 
and facilities 

(a) The Secretary concerned shall make avail- 
able to the reserve components under his juris- 
diction the supplies, services, and facilities of 
the armed forces under his jurisdiction that he 
considers necessary to support and develop 
those components. 

(b) Whenever he finds it to be in the best inter- 
est of the United States, the Secretary con- 
cerned may issue supplies of the armed forces 
under his jurisdiction to the reserve components 
under his jurisdiction, without charge to the ap- 
propriations for those components for the cost 
or value of the supplies or for any related ex- 
pense. 

(c) Whenever he finds it to be in the best inter- 
est of the United States, the Secretary of the 
Army or the Secretary of the Air Force may 
issue to the Army National Guard or the Air Na- 
tional Guard, as the case may be, supplies of the 
armed forces under his jurisdiction that are in 
addition to supplies issued to that National 
Guard under section 702 of title 32 or charged 
against its appropriations under section 106 or 
107 of title 32, without charge to the appropria- 
tions for those components for the cost or value 
of the supplies or for any related expense. 

(d) Supplies issued under subsection (b) or (c) 
may be repossessed or redistributed as pre- 
scribed by the Secretary concerned. 



Prior Provisions 

Provisions similar to those in this section were con- 
tained in section 2540 of this title, prior to repeal by 
Pub. L. 103-337, § 1664(c)(2). 

§ 18505. 1 Reserves traveling for inactive-duty 
training: space-required travel on military 
aircraft 

(a) A member of a reserve component travel- 
ing for inactive-duty training (including a place 
other than the place of the member's unit train- 
ing assembly if the member is performing inac- 
tive-duty training in another location) may 
travel in a space-required status on aircraft of 
the armed forces between the member's home 
and the place of the inactive-duty training. 

(b) A member traveling in a space-required 
status on any such aircraft under subsection (a) 
is not authorized to receive travel, transpor- 
tation, or per diem allowances in connection 
with that travel. 

(Added Pub. L. 106-65, div. A, title V, § 517(a)(1), 
Oct. 5, 1999, 113 Stat. 594; amended Pub. L. 
106-398, §1 [[div. A], title III, § 384(a), (b)(1)], Oct. 
30, 2000, 114 Stat. 1654, 1654A-87; Pub. L. 107-107, 
div. A, title V, §518, Dec. 28, 2001, 115 Stat. 1096.) 

Amendments 

2001— Pub. L. 107-107, § 518(b), struck out "annual 
training duty or" before "inactive-duty training:" in 
section catchline. 

Subsec. (a). Pub. L. 107-107, §518(a), struck out "an- 
nual training duty or" before "inactive-duty training" 
wherever appearing. 

2000— Pub. L. 106-398, §1 [[div. A], title III, § 384(b)(1)], 
substituted "Reserves traveling for annual training 
duty or inactive-duty training: space-required travel on 
military aircraft" for "Reserves traveling to inactive- 
duty training OCONUS: authority for space-required 
travel" as section catchline. 

Subsec. (a). Pub. L. 106-398, §1 [[div. A], title III, 
§ 384(a)], amended subsec. (a) generally. Prior to amend- 
ment, subsec. (a) read as follows: "In the case of a 
member of a reserve component whose place of inac- 
tive-duty training is outside the contiguous States (in- 
cluding a place other than the place of the member's 
unit training assembly if the member is performing the 
inactive-duty training in another location), the mem- 
ber may travel in a space-required status on aircraft of 
the armed forces between the member's home and the 
place of such training if there is no transportation be- 
tween those locations by means of road or railroad (or 
a combination of road and railroad)." 

Effective Date 

Pub. L. 106-65, div. A, title V, § 517(c), Oct. 5, 1999, 113 
Stat. 595, provided that: "The amendments made by 
this section [enacting this section] shall apply with re- 
spect to travel commencing on or after the date of the 
enactment of this Act [Oct. 5, 1999]." 



[§ 18506. Repealed. Pub. L. 109-163, div. A, title V, 
§ 589(b)(1), Jan. 6, 2006, 119 Stat. 3279] 

Section, added Pub. L. 108-375, div. A, title V, 
§ 520(a)(1), Oct. 28, 2004, 118 Stat. 1886, related to avail- 
ability of funds for recognition items for Army Reserve 
personnel. 



(Added Pub. L. 103-337, div. A, title XVI, 
§1664(c)(l), Oct. 5, 1994, 108 Stat. 3012.) 



!So in original. No sections 18503 and 18504 have been enacted. 



